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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  WYOMING  ^ 


DOCKET  FEE. 
EuJe  7.  The  plaintiff  in  error,  or  appellant, 
vT.  in  case  of  an  original  proceeding,  the 
plaintiff  or  relator,  shall,  at  the  time  of  filing 
the  i>etitioD  In  error,  or  record  <»t  aK>eal,  or 
commencing  the  cause  In  this  court,  deposit 
with  the  clerk  the  sura  ot  flftem  doHars  to 
apply  ca  coats;  and  the  fees  diarged  for  the 
serriivs  of  the  clerk  In  this  court  for  crim- 
inal causes  shall  be  the  same  as  those  pre- 
scribed by  law  In  drll  causes,  where  there  Is 
DO  statute  to  the  ccmtraiy ;  Provided,  how- 
erer,  that  a  poor  convict  In  a  criminal  cause 
may  be  excused  from  the  payment  of  any 
rtsts  in  iffoceedlngs  on  error  or  appeal,  upon 
a  showing  satlsfactorr  to  the  court,  or  to  a 
jQBtlce  thereof,  that  be  Is  luable  to  pay  the 
nme  ca  account  of  his  porer^,  where  the 
statute  does  not  provide  for  the  payment  of 
mdi  costs.  Whenever  dnring  the  progress  of 
a  cause  the  accrued  fees  exhausts  the  amount 
■dranced  the  derk  may  require  the  plaintiff 
In  emn*,  or  appellant,  or  the  plaintiff  or  re- 
lator as  the  ease  may      to  make  a  further 


advance  deposit  to  cover  the  future  estimated 

fees. 

(As  amended  April  19,  1920.) 

TIME  OF  FIUNG  AND  SKRVINO  BBIEFS 
—CASES  ON  EBBOR  OR  AFPEAXi. 

Rule  15.  Within  sixty  days  after  filing  In 
this  court  the  petition  in  error,  or  record  on 
appeal,  the  plaintiff  in  error,  or  the  appellant 
In  both  civil  and  criminal  causes  shall  file 
with  the  clerk  four  copies  of  his  brief,  and 
shall  also  within  that  period  serve  upon  or 
mail  to  the  opposite  party,  or  his  attorney  of 
record,  one  other  copy  of  such  brief;  and 
within  forty-five  days  after  the  explrati(»i  of 
said  sixty  days  the  defendant  In  error,  or  the 
respondent,  shall  file  with  the  clerk  four 
copies  of  bis  brief,  and  shall  also  within  that 
period  serve  upon  or  mall  to  the  opposite  par- 
ty, or  his  attorney  of  record,  <»ie  other  copy 
of  snch  brief. 

(Aa  amended  March  22,  1920.) 


*  For  otlwr  nilw,  bag  lOl  P.  xU 
18TP.  (viD* 
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HAWUST  et  «t  v.  STATE  ASSUR.  CO., 
USIITED.  OF  LIVERPOOL,  ENGLAND. 
(L.  A.  4769.) 

(Sopreme  Conrt  of  California.   Jan.  28,  1920. 
Bebearlng  Denied  Feb.  24,  1920.) 

1.  Apfkal  akd  ebbob  €=s>767(1)— No  bbvibw 
whebc  bbiet  does  kot  set  ovt  8uffi0ibrt 
of  tee  becobd. 

In  an  action  to  aet  aside  decree  because  fore- 
domc  nuntgagw  waa  not  aummoned  and  the 
ajipearanee  in  bar  bebalf  waa  unauthoriied, 
where  so  portion  of  the  pleadings  or  findings  in 
the  foreclosure  case  Is  printed  in  the  brief,  the 
m»rd  being  brought  up  under  Code  Civ.  Proc. 
I  953a  et  seq.,  appellants  have  fuled  to  print 
sofiicient  of  the  record  to  establish  any  error 
on  the  part  of  the  court 

2.  MOBTOAOBS  «=»497(Z)  —  FOBBCLOSUBI  DB- 
CBBB  BUTDING  ON  TOBMEB  OWIffBB  HOT  VAin 

A  PABTT  WHERE  CONVETANOB  OP  BECOBD  BB- 

SEBVED  NO  BIGHTS. 
Under  Code  Civ.  Proc.  {  726,  as  to  parties 
on  foreclosure,  a  decree  of  foreclosure,  in  action 
brought  after  conveyance  of  record  in  which  the 
owner  of  the  premises  reserved  no  rights,  was 
binding  on  such  owner,  though  not  served  with 
process;  her  grantee  haTing  appeared  and  de- 
fended. 

3.  JCDOICERT  ^=>447(1)  —  Plaintiff  in  sun 

TO  TACATB  DECBBB  OF  FOBECMBUBB  BHOULD 
SHOW  HEBfTOBIOUB  DKnNSE  AG^NBT  IHCnU- 
BBANCK. 

A  former  owner  who  sues  to  vacate  fore- 
clo9ni«  decree  against  her  grantee  of  record, 
claiming  she  reserved  a  right  In  the  premises, 
should  show  a  meritorious  defense  against  the 
incumbrance*  ' 

In  Bank. 

Appeal  trtm  Superior  Court,  Los  Angeles 
County;  Flit  B,  parkex-,  Judge. 

Actum  by  Anna  If.  Hawley  and  husband 
against  OiB  State  Assnranoe  Company,  limit- 
ed, ct  Liverpool,  England.  Judgment  for  de- 
fendanl;  and  ^alntiffs  iQtpeal.  Affirmed. 

Hamiltoa  A.  Baner,  ot  San  Frandsco,  for 
app^nts. 

Lloyd  W.  Uooltrie,  of  Los  Angeles,  for  re- 
spondent. 


WILBTTB,  J.  [1]  TbB  neacd.  In  tills  case 
Is  made  up  under  sectlm  958a  et  seq.,  Code 
ot  OLvll  Procedure.  The  app^lants  do  not 
print  In  tbtir  brief  the  pleadings,  findings,  or 
judj^nuit,  xua  any  portion  thereof,  nw  Is 
there  more  ttian  a  firagmentary  statement  of 
some  c£  the  evldaice.  From  the  statonent  In 
apfieUants*  brief  It  a];^>ears  that  the  actton  is 
to  set  aside  a  decree  in  a  prertouB  action  for 
the  foreclosure  of  a  mmtgage  upon  the  ground 
that  aiqpellant  Anna  U.  Hawley,  Ihe  own- 
er of  the  property  mortgaged,  was  never 
served  with  summons  In  the  forecloeure  pro- 
ceeding, and  that  the  appearance  entered  in 
her  behalf  vas  nnaathorised.  No  portion  at 
the  pleadings  or  findings  In  the  foredosure 
case  la  printed  In  aK>eUant8'  brief.  Under 
these  drcmnstances  appellants  have  failed 
to  print  suffid^t  ot  the  record  to  establish 
any  emur  on  the  part  oi  the  trial  court.  NoU 
withstanding  this,  we  have  examined  the 
typewritten  transcript  suffldm^  to  deter^ 
mine  that  there  Is  no  merit  in  the  an^. 

[2,  3]  Appellants  allege  that  Anna  M.  Haw- 
ley Is  the  owner  of  the  prc^rty  In  question 
"subject  only  to  a  certain  mortgage  made 
by  Horace  Cllne  and  Mildred  L.  Cline  and 
a  deed  of  trust  executed  to  Ltbble  H.  Bath- 
rlck."  The  findings  are  that  previous  to 
the  bringing  of  the  foreclosure  proceedings 
Mrs.  Hawl^  had  conveyed  the  property  by 
grant  deed,  on  June  6,  1907,  to  Libble  H. 
Bathrlck,  which  deed  was  on  that  date  duly 
recorded,  and  that  appellant  Anna  M.  Haw- 
ley did  not  thereaftffl:  own  the  pr<^rty.  Pro- 
ceeding, was  instituted  by  respondent  to  fore> 
close  the  above-mmtloned  mortgage  of  the 
Cllnee,  appellants'  grantors,  and  also  to  fore* 
close  a  deed  of  trust,  executed  by  Mrs.  Bath- 
rick  after  the  conveyance  to  her,  to  se- 
cure an  obligation  of  appellant  C.  O.  Hawley. 
In  that  action  the  record  owner,  Mr^.  Bath- 
rlck, appeared  and  defended,  and  judgment 
was  rendered  against  her.  This  decree  was 
sufficient  to  foreclose  any  interest  of  the  a^ 
pellant  Mrs.  Hawley,  reserved  by  her  when 
she  conveyed  the  property  to  Mrs.  Bathrlck, 
not  shown  by  the  record.  Code  Olv.  Proc. 
i  726.  Furthermore,  the  appellants  do  not 
show  that  they  have  any  meritorious  defense 
to  the  incumbrances  foreclosed.    Gr^ory  t. 
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'Vain,  U  ChI.  ite,  Ti  Am.  De&  639;  Gibbons 
T.  Scott,  15  CeU.  284;  Mataon  t.  Batto  &  Sona. 
173  CU.  800,  161  Pac.  1144.  and  casaa  cited; 
Lee  T.  Oolquboan,  176  Cal.  16,  164  Pac.  894; 
2  Freeman  on  ^udginmta  (4th  Bd.)  ||  4^, 
498;  Black  on  Jodsmenta  (2d  Ed.).  ||  ft76, 
S77;  Bi&i  on  Injuncttona  (4th  IML)  H  126, 
22aa;  Janea  HoweU.  87  Neb.  320,  SS  N. 
W.  96S,  40  Am.  St  Bqk  Thomas  v. 

West,  69  Wis.  108, 17  N.  W.  684;  McDonald 
T.  Oawhoni,  162  Ala.  867.  44  Soath.  896; 
Hockaday  ▼.  Jima,  8  Okl.  166,  66  Pac.  1064; 
Jefferr  t.  Fltdi,  46  Ci<HUL  Wl;  Wilson  r. 
Shlpman.  84  Neb.  673,  62  N.  W.  676,  83  Am. 
St.  Bep.  660;  Meyer  v.  Wllaon,  166  Ind.  661, 
76  N.  S,  748,  and  cases  dted;  Com  t.  Jtmea, 
10  Iowa,  131;  Newman  t.  l!!aylor,  69  Miss. 
670,  18  SoatiL  881;  Masterson  Aabann, 
64  Tex.  824. 
Jndgmeut  afflnned. 

We  ooncnr:  ANGBLLOTTI,  O.  J.;  SHAW, 
J.;  I.ENNON,  J.;  lAWLOR,  J.;  OIjNBY  J. 


BOA  T.  SAN  FRANCISCO-OAKLAND  TER- 
MINAL RYS.    (3.  F.  8739.) 

(Supreme  Court  of  California.   Jan.  22,  1920. 
Behearlns:  Denied  Feb.  19, 1920.) 

1.  Appeal  and  ebbob  ^>1001(1)— Ybbdiot 
buppobtki}  bt  butfxoiekt  btidbnob  con- 

olttbive. 

A  verdict  cannot  be  disturbed  by  the  Su- 
preme Court,  if  there  is  any  evidence  to  eap- 
port  it. 

2.  ClABBZEBB  «S9318C1>— ETZDENCK  SOniOIBNT 
TO  BUPPOBT  nirOINQ  or  NKOLIOKNOI. 

In  an  action  for  injuries  to  a  street  railway 
passenger  struck  by  the  overhang  of  a  taming 
car  from  which  ahe  had  alighted  at  a  curve, 
evidence  held  to  suppwt  the  jury's  findtug  that 
the  railway's  negligence  caused  the  accident 

3.  Cabbixbs  (S=»247(4)— Tebhznatioh  or  bs* 

UTIONSBIP  or  PASSBNGBB  AND  n^anTi^ 
ON  AXXOHTINO  FROU  BTKKKT  OAB. 

Where  a  street  car  paasenger  had  alighted 
upon  the  street  for  the  purpose  of  transferring 
to  another  car,  but  before  she  had  reasonable 
opportunity  of  getting  away  was  injured  by  the 
overhang  of  the  car  from  which  she  had  alight- 
ed when  it  tamed  on  a  carve,  the  relation  of 
carrier  and  passenger  had  not  terminated. 


4.  Tbzai.  ^296(4, 5)— EBBONBotrs  instbuo- 

TION  ON  CONTBIBUTOBT  NEQUOENOB  OUBBD 

BT  OTHEB  INSTBUCnONS. 
An  instruction  on  contributory  ne^igence 
as  constituting  "some  act  on  the  part  of  plain- 
tiff which  was  proximate  cause  of  the  injury," 
(Ejected  to  because  contributory  negligence  may 
ariae  from  an  omisaioo  as  well  as  from  on  act, 


was  cured  by  other  Instructions  defining  such 

negligmce  as  an  act  or  omission. 

6.  Trial  ^»295(6)— Instbuction  not  prej- 
udicial AS  EUFHASZZINa  ISOLATED  PACTS. 
In  an  action  for  Injury  to  a  street  railway 
passenger  atrack  by  car  from  which  she  had 
alighted,  an  Instruction  that  the  jury  might 
consider  the  surrounding  drcamstancea,  includ- 
ing plaintiff's  age  and  knosdedge  or  Igntwanca 
of  her  sonomidings,  held  not  j^efodidal,  when 
reading  the  instructions  as  a  wlude,  as  singling 
out  or  bringing  into  pnnninenoa  any  isolated 
facta 

6.  Dajcaobb  •=»214-lNsnuonoN  on  bight 

TO  BBTUSB  TO  inSDEBOO  XXDIOAX.  OFIBATION 
NOT  BBBOB  WRKBB  XTIDBHOI  OOHrXJOTZNO  AS 
TO  CUBE  THAT  OPBBAIXON  WOULD  XmOT. 

An  instruction  that  one  injured  by  the  neg- 
ligence of  another  ia  not  required  to  undergo 
a  serious  or  critical  operation  which  might  be 
attended  by  some  risks  of  failure,  if  such  person 
exercises  reasonable  diligence  in  care  for  her 
injuries  and  reasonable  means  to  prevent  aggra- 
vation of  them  and  to  effect  her  speedy  and 
onnplete  recovery,  was  not  error,  where  there 
was  TOnfllcting  medlcsl  testimony  as  to  the  effi- 
cacy of  the  proposed  operatlcm. 

7.  Dauaoes  4=334— FAiLiNa  to  becube  bkizx- 

FUL  PHT8ICIAN  TO  TBEAT  INJVB2E8,  THOUGH 
USING  OBDINABT  CABB,  NO  DEVENW. 
If  plaintiff  was  injured  through  defendant's 
neglUcence  and  used  ordinary  care  in  selectiQC  a 
phyidcian  and  surgeon  to  treat  her  injuites, 
that  such  physician  or  surgeon  was  uniAdllfal 
or  failed  to  give  tbe  best  or  proper  treatment 
was  no  defense,  provided  plaintiff  complied  with 
the  directions  and  submitted  to  the  treatment 
prescribed. 

8.  Tbux.  4=9260(1)  —  RxFUSAt.  or  instbuo- 

TIORS  COTEBEO  BT  0THBB8  QXTEN  FBOPIB. 

It  is  not  error  to  refuse  reqaested  Instruc- 
tions upon  matters  covered  by  others: 

9.  Dahaobs  4=3l32(6>— Fob  ibaotube  of  fe- 
mur CAUSING  PEBILANENT  DISABILITT,  $8,000 
NOT  EXCESSIVE. 

Where  plaintiff  was  72  years  of  age,  had 
been  attending  to  housework  while  living  wiUi 
her  daughter,  who  was  engaged  in  stead^  em- 
ployment, ai^  by  reason  of  the  accident  suffer- 
ed a  fracture  of  the  neck  d  the  femur,  thereby 
becoming  an  invalid  with  a  probability  of  re-  - 
maining  so  for  the  balance  of  her  life  and  un- 
able to  care  for  herself  or  move  without  assist-  ' 
ance,  it  cannot  be  said  that  the  trial  court 
abused  its  discretion  in  determining  that  a  ver-  | 
diet  of  $8,000  was  not  exceisiveu 

10.  Tbiai.  4s>234(7)— Inbtbuotion  on  bubdbn  I 
OP  PBoor  or  contbibutott  nbguoehcb  not  { 
hiblkadirg. 

An  instruetiOD  that  contribotwy  netfig«iOB  , 

is  an  affirmative  defense  which  must  be  estab- 
lished by  the  defendant  to  the  jury's  "satisfac- 
tion" by  a  preponderance  of  the  evidence,  and 
that  if  in  tbe  jury's  mind  the  evidence  is  evenly 
balanced  Bucb  defense  fails,  held  not  likely  to 
mislead  tbe  jury  to  the  prejudice  of  appellant 
by  requiring  a  higher  degree  of  proof  than  the 
law  exacts. 
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11.  Dauaoks  ^»84— Sblectino  and  oostin- 
uino  tbeatment  with  unskiixrnl  phy 81- 
ciah  not  oontbibtttobt  neoliqenoe. 
In  a  personal  injury  action,  evidence  of 
improper  medical  treatment  is  inadmissible, 
where  there  is  no  evidence  showing  that  plsln- 
tiff  had  anr  InformaUon  of  the  i^iTsldan's  lade 
of  skin  prior  to  employment  or  that  she  con- 
tinoed  with  him  after  being  hifonoed  of  any 
Isck  of  skill  or  failar«  to  give  proper  treatment 

12L  DAHAOia  #»178— BnOTKBTAIXOWlDnn 

mehtai.  BunxBins  nov  bubohabu  at- 
pnsxHaxoir  or  mvn  sMxjovtauxQ  ubb  or 
jxa. 

In  personal  injury  sction,  the  physical  and 
mental  conditi<Hi  of  plaintiff  resulting  from  the 
accident  was  material,  and  mental  suffering 
occasioned  by  any  reasonable  apprehensicm 
future  disability  or  deformity  resulting  natural- 
ly and  proximately  from  plaintiffs  injury  was 
a  pn^r  element  for  the  jury  in  assessing  dam- 
ages, ao  it  was  i^oper  for  plaintiff  to  testis 
to  her  belief  that  die  would  never  have  the  use 
of  a  broken  leg. 

13.  Ajppeai.  ajid  erbob  «=3l053(4)— Ebbokk- 

0U8  HEABSAT  KVIDEKCB  HABKUEB8  IN  TXKW 

or  zjHXTiHa  XHSTBuonon  ast>  oihu  evi- 

niou^  emaeous  to  admit  testimony  of 
plaintiff  suing  for  injuries,  as  to  what  she  had 
been  told  regarding  permanence  of  her  Injuries 
by  physician  not  regularly  employed  by  her, 
error  was  harmless,  where  court  instructed  that, 
■aril  statement  should  be  considered  solely  in 
detenmning  how  plaintiff  felt  about  her  injuries 
and  the  other  evidence  sufficiently  showed  per- 
rasnwiCfc 

In  Bank. 

Appeal  from  Saperlor  Goor^  Alameda 
County;  WllUam  H.  Waste,  Judge. 

Action  by  Susan  D.  Boa  agaiust  the  San 
Francisco-Oakland  Terminal  Railways,  a  cor- 
poration. Judgmrat  for  plaintiff,  and  defend- 
ant appeals;  Affirmed. 

A  L.  Whittle,  of  San  rrandsoo^  W.  H. 
Smith  and  Louis  W.  Bennett,  both  o£  Oak- 
land, and  Morrlstm,  Dunne  ft  Brobe(±,  of 
San  Francisco  (CSiapmatt  ft  Trefethen,  of 
Oakland,  of  connsel),  for  appellant 

J.  E.  White,  of  Ban  Francisco  (Jtihn  J. 
Lons  and  Stoi  Svenson,  both  of  San  Fran- 
cisco, of  connsel),  for  reevondeut 

LENNON,  J.  The  facts  upon  which  this 
appeal  is  baaed  are  stated  in  the  opinltm  of 
the  District  Court  of  Appeal  for  the  BHrst  Ap- 
pellate District,  Division  2,  written  by  Mr. 
Justice  Haven  (28  Cal.  App.  Dec.  1005).  We 
adopt  that  (pinion.  In  part,  as  follows: 

"Defendant  appeals  from  a  judgment  after 
verdict  in  an  action  for  damases  resulting  from 
personal  injuries.  The  plaintiff  and  her  daugh- 
ter vrers  passengers  on  a  street  railway  car 
owned  and  operated  1^  die  defendant  They 
alighted  fnon  this  car  at  the  corner  of  Univer- 
sitr  avenue  and  Oxford  street,  in  tiie  city  of 
Berkeley,  for  the  purpose  of  transferring  to 


another  car  of  the  defendant,  and  were  instruct- 
ed by  the  conductor  in  charge  of  the  car  from 
which  they  alighted  to  proceed  across  the  street 
to  the  opposite  comer  and  there  await  the  ear 
to  which  tiiey  were  to  transfer.  After  they  had 
slighted  and  were  upon  die  street  the  car  whidi 
they  had  left  proceeded  to  torn  around  the 
comer  from  Oxford  street  Into  University  ave- 
nue. In  making  this  turn  the  overhang  of  die 
car  struck  the  plaintifF,  threw  her  to  the  gronnd, 
and  indicted  serious  personal  injuries. 

[1,2]  "The  appellant  contends  that  the  evl* 
dence  proves  without  conflict  that  the  plaintifl 
was  herself  gnllty  ot  n^digence  in  not  having 
proceeded,  while  the  car  was  stationary,  a  suffi- 
cient distance  from  the  track  to  have  avdded 
being  struck  by  the  overhang  as  it  rounded  the 
curve;  and,  farther,  that  if  her  negligence  did 
not  cause  the  injuries,  it  at  least  ctmtributed 
thereto.  As  is  usual  in  sndt  cases,  the  state- 
ments of  the  several  witnesses  differed  as  to 
the  time  which  elapsed  after  the  plaintiff  had 
reached  the  street  before  the  ear  proceeded  «i 
its  way,  and  also  is  to  the  distance  whidi  had 
been  traversed  by  the  plaintiff  prior  to  the 
accident,  and  the  exact  point  at  which  the  ac- 
cident occurred.  The  verdict  of  the  jury  must 
be  considered  as  being  based  upon  implied  find- 
ings that  the  accident  was  caused  by  the  neg- 
ligence of  the  defendant  and  not  by  Buy  negli- 
gence, c<»itribatory  or  otherwise^  of  the  plaintiff. 
These  implied  findings  and  this  verdict  cannot 
be  distorbed  by  this  court  If  there  was  any 
evidence  to  support  them.  Plaintiff  stoted  that 
she  thought  she  had  gone  a  very  slufft  distance 
when  the  car  came  upon  her;  that  she  had 
taken  just  a  few  steps— possibly  three  or  four, 
but  not  more— but  that  she  did  not  count  the 
steps.  She  located  upon  a  diagram  used  at  the 
trial  a  point  whidi  in  her  best  judgment  was 
the  pcdnt  where  the  car  collided  with  her.  This 
point  appears  from  the  diagram  to  be  about  40 
feet  from  the  point  where  she  alighted  from  die 
car,  A  witness  to  the  accident  who  stated  that 
he  was  driving  his  wagon  at  a  point  about  160 
feet  to*  the  rear  of  the  car  when  the  plaintiff 
8tepi»ed  therefrom,  testified  that,  when  the  car 
started,  the  plaintiff  could  not  have  gotten  away 
fnun  the  car  at  all;  that  she  was  just  about 
taking  her  hand  off  the  post  ready  to  make  a 
step,  or  had  made  a  step;  that  she  had  not 
made  two  steps  when  the  car  struck  her.  •  ♦  * 
This  testimony  is  sufficient  to  support  the  find- 
iug  of  the  jury  as  to  the  cause  of  the  accident 
It  was  for  the  jury  to  determine  the  weight  of 
the  evidence  in  connection  with  the  conflictiog 
statements  of  tiie  witnesses. 

[3]  'Appellant  further  complains  of  errors  of 
lew  occurring  at  the  trial,  and  excepted  to  by 
the  defendant  with  r^rord  to  the  giving  and 
refusing  of  certain  instructions,  and  to  the  re- 
ception and  exclusion  of  certain  evidence.  *  •  • 
[Certain]  instructions  objected  to  by  appellant 
have  reference  to  the  degree  of  care  which  de- 
fendant owed  to  the  plaintiff  at  the  time  of  the 
accident  as  dependent  upon  whether  or  not  her 
relation  to  the  defendant  as  a  passenger  had 
ceased  at  that  time.  These  tostructitms  are  as 
follows: 

"(Instruction  No.  XT.)  'I  instruct  you  that 
the  law  of  this  stato  requires  a  carrier  of  pas- 
sengers for  reward  to  use  the  utmost  care  and 
diligence  for  their  safe  carriage,  and  if  you  find 
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tnm  the  erldeiice  submitted  In  thte  ease  that 
the  plaintifl  was  a  passmger  upon  one  of  the 
defendant's  cars,  and  diat  before  she  had  a  rea- 
sonable <9poTtanit7  to  reach  a  place  of  safety 
upon  aUghtdng  from  said  car  she  was  struck  by 
the  car  from  whidi  she  bad  alighted,  then  the 
burden  is  cast  nptm  the  defendant  to  prove  that 
the  injury  was  occasioned  by  an  inevitable  casu- 
alty, or  some  other  cause  which  human  care 
and  foresight  could  not  prevent,  or  by  the  con- 
tributory nei^ence  of  the  plaintiff.* 

"{Ina^DCtlon  No.  1&)  The  relation  of  pas- 
senger and  carrier  e<Hitina«a  to  exist  while  the 
passenger  is  expedltiooaly  alighting  from  the 
car;  and  the  carrier  is  bound  to  exercise  the 
same  high  degree  of  care  in  affording  a  passen- 
ger a  reasonable  opportunity  to  alight  in  safety 
as  in  carrying  her  safely ;  and  if  you  find  from 
the  evidence  submitted  to  you  in  this  case  that 
while  tibe  plaintiff  was  alighting  from  the  car 
<tf  the  defendant  company  the  car  upim  which 
she  had  been  riding  was  started  by  the  defend- 
ant before  she  had  a  reasonable  <^portunity  to 
reach  a  place  of  safety  and  by  reason  thereof 
the  injuries  comi^ained  of  were  inflicted,  then 
yoar  verdict  should  be  for  the  plaintifE.' 

"(Instruction  No.  19.)  'If  you  find  from  the 
evidence  that  the  plaintiff  became  a  passenger 
on  one  of  the  defendant's  cars;  that  she  paid 
her  fare  and  received  a  transfer  oititUng  her 
to  e<»itinne  her  journey  on  another  of  the  de- 
foidanfs  cars  from  the  transfer  point;  that  she 
alighted  at  the  point  indicated  by  the  conductor 
of  the  car  upon  which  she  was  riding ;  and  that 
the  car  from  which  she  had  alighted  was  started  < 
befOTe  she  had  a  reasonable  opportunity  to 
reach  a  place  of  safety,  using  in  that  behalf  the 
care  which  an  ordinarily  prudent  person  would 
have  used  under  the  eircamstaneea,  then  jour 
verdict  Aonld  be  for  plaintiff.' 

"It  is  claimed  by  appellant  that  the  relation 
<^  carrier  and  passenger  ceased  as  soon  as  the 
plaintiff  alighted  from  the  car  and  stood  upon  the 
street  In  support  of  that  contention  reliance 
is  placed  chiefly  upon  the  cases  of  Creamer  v. 
West  End  Street  Railway  Co.,  156  Maes.  820, 
31  N.  E.  391,  16  Ia  B.  A.  490,  32  Am.  St. 
B^  456,  and  Chattanooga  Electric  Railway  v. 
Boddy,  106  Tenn.  666,  68  S.'  W.  646,  61  L.  B. 
A.  886.  These  cases  announce  the  general  rule 
that:  'When  a  passenger  ste[«  from  the  car 
upon  the  street,  he  becomes  a  traveler  upon  the 
highway,  and  terminates  his  relations  and 
rights  as  a  passenger,  and  the  railway  company 
is  not  responsible  to  him  as  a  carrier  for  the 
condition  of  the  street,  or  for  his  safe  passage 
from  the  car  to  the  sidewalk.'  In  each  of  the 
above- cited  eases  the  plaintiff  was  injured,  not 
by  the  car  from  which  he  had  alighted,  but  by 
another  car  of  the  defendant  Respondent  re- 
lies upon  the  case  of  Cody  v.  Market  Street 
Railway  Co.,  148  Cel.  90,  S2  Pac.  666,  in  which 
an  instruction  very  similar  to  the  one  now  under 
consideration  was  approved  by  the  Supreme 
Court.  In  that  case  the  plaintiff  was  injured 
while  alighting  from  the  defendant's  car.  It 
is  claimed  by  appellant  that  that  fact  distin- 
guishes the  Gody  Caae  from  the  case  at  bar; 
tiiat  the  status  of  a  person  while  fn  the  act  of 
getting  down  from  a  street  car  is  different  from 
that  of  a  person  who  has  fully  gotten  down  from 
the  car  and  upon  the  street  and  is  walking 
along  the  pavement.  The  rules  contended  for 
by  the  respective  parties  upon  the  question  now 
under  consideration  are  both  of  them  well  es- 


tablished within  their  proper  limitations.  The 
guestiOD  for  determination  here  is:  Which  rule 
applies 'under  the  facts  of  this  case?  Tlie  rea- 
son of  the  rule  contended  for  by  appellant  ia 
well  stated  in  the  case  of  Creamer  v.  West  End 
Street  Railway  Co.,  sujtra,  particularly  rcUed 
upon  by  appeUant,  as  follows:  The  street  is 
in  no  sense  a  passenger  station,  for  the  safety 
of  which  a  street  re^ilway  company  Is  respon- 
sible. *  *  *  When  a  common  carrier  has  the 
exclusive  occupatitHi  of  its  tracks  and  stations, 
and  can  arrange  and  manage  than  as  it  sees  fit, 
it  may  be  ^operly  held  that  persons  intending 
to  take  passage  upon  or  leave  a  train  have  the 
relation  and  ri^ta  of  passeiMcers  in  leaving  or 
approaching  the  ears  at  a  etatioo.'  (Citing 
cases.)  'But  oqe  who  steps  from  a  street  rail- 
way car  to  the  street  is  not  upon  the  premises 
of  the  railway  company,  but  npon  a  pob^c  place 
where  he  has  the  same  rights  with  every  other 
occiqder,  and  over  which  the  company  has  no 
control.  His  rights  are  tiioaa  of  a  traveler  upon 
the  highway,  and  not  ol  a  passenger.*  As  ap- 
pears frtHU  the  foregoing  quotation,  the  reason 
that  the  relation  of  cairier  and  passenger  does 
not  continue  after  the  passenger  has  stepped 
upon  the  street  is  that  the  company  has  no  con- 
trol over  a  public  highway'.  If  an  accident 
happens  to  a  person  who  has  been  a  passenger, 
after  he  has  alighted  upon  a  street,  it  is  clear 
that  the  railway  company  does  not  Qien  sustain 
to  him  the  relation  of  a  carrier;  bat,  on  the 
other  hand,  tiie  relation  does  continue,  not  only 
while  the  passenger  Is  npon  the  car,  but  while 
I  he  is  in  the  act  of  alighting  therefrom  and  until 
he  has  safely  left  the  instrumentality  by  which 
he  has  been  transported,  ^e  fact  that  his  feet 
may  be  upon  the  street  instead  of  upon  the 
step  of  tiie  car  can  make  no  difference  in  the 
application  of  the  rule.  The  duty  of  the  rail- 
way company  to  him  as  a  passenger  continues 
until  he  has  had  a  reasonabla  opportunity  trf 
leaving  the  car;  and  if,  before  that  opportunity 
18  afforded  him,  he  is  injured  by  the  very  car 
upon  which  he  has  traveled,  it  cannot  be  said 
that  the  responsibility  to  him  as  a  passenger 
has  terminated.  In  the  Cody  Case  the  plaintiff 
when  injured  had  one  foot  upon  the  ground  and 
the  other  on  the  bottom  step  of  the  car.  In 
this  case  the  plaintiff  had  two  feet  upon  the 
street  and  possibly  had  taken  a  few  steps  from 
the  car.  ^e  principle  upm  which  liabiUty  was 
declared  in  the  Cody  Case  is  that  respoiwibiUty 
continues  until  the  passenger  has  had  a  reason- 
able opportunity  of  getting  away  from  the  car 
without  injury.  That  principle  applies  in  this 
case  with  the  same  force  that  it  did  in  the  Cody 
Case.  Appellant  relies  upon  the  case  of  Niles 
V.  Boston  Elevated  Ry.  Co.,  225  Mass.  570,  114 
N.  B.  780,  as  being  determinative  in  ite  favor 
of  the  question  here  under  discussion.  The  facts 
of  that  case  are  in  most  respects  similar  to 
those  in  the  instant  case.  It  appears,  however, 
that  the  plaintiff  •  *  •  had  been  afforded  a 
reasonable  opportunity  of  escaping  the  danger 
of  the  turning  car.  The  court  said:  "The  plain- 
tiff when  injured,  was  not  on  the  defoida&t's 
premises,  nor  at  a  station  or  platform  in  use 
for  the  purpose  of  transferring  passengers  and 
within  the  control  of  the  carrier;  neither  was 
she  under  its  direction  and  within  its  care. 
She  was  upon  a  public  highway  where  she  was 
exposed  to  dangers  not  caused  by  the  defendant. 
In  passing  from  one  car  to  the  other  she  could 
go  on  either  side  of  the  car,  she  could  choose  her 
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own  way  and  her  movements  were  entirely  un- 
der her  own  roidanee.  While  m>  walking  cm  a 
pablic  highway  and  in  transferring  from  one 
car  to  the  other,  aa  matter  of  law,  die  waa  not 
a  passenger.' 

"In  the  case  at  bar  the  question  which  waa 
snbmitted  to  the  jury  was  whether  or  not  the 
defendant  allowed  plaintifE  a  reasonable  oppor- 
tnnity  to  leave  its  car  in  safety  and  thos  to  pass 
beyond  its  care.  The  fact  that  this  Question 
seems  not  to  have  hesa  In  oimtioTenty  in  the 
Haasachiuetts  case  destroys  its  authority  here. 

"The  applicability  of  the  role  announced  by 
th«  Cody  Case,  and  not  that  contended  for  by 
appellant,  to  the  facts  of  the  instant  case,  Is 
illuBtrated  by  two  cases  in  C<»inecticat  cited  by 
the  opposing  parties  to  this  case.  In  White  t. 
Connecticut  Oo.,  88  Conn.  614,  92  AtL  411,  L. 
B.  A.  19150,  600.  the  facU  were  very  similar 
to  those  in  the  instant  case,  and  it  was  hdd 
that:  'A  passenger  alighting  bom  a  car  after 
it  has  stopped  at  a  regular  stopping  place  is 
uititled  to  have  a  reasonable  opportunity  after 
leaving  the  car  to  get  beyond  danger  from  its 
movements  and  operation.'  In  the  case  of  Pow- 
ers V.  Connecticut  Co.,  82  Conn.  665  [74  Atl. 
931,  26  L.  R  A.  (N.  3.)  40S],  it  was  held  that 
the  relation  of  carrier  and  passenger  had  ceased 
prior  to  the  accident  when  the  passenger,  at- 
tempting to  crosa  the  track  in  tiie  rear  of  the 
car,  bmshed  against  the  fender  and  caught  her 
dress  BO  that  she  feD.  In  the  latter  case,  the 
accident  was  caused  by  the  plaintiff's  own  act 
in  using  the  street  In  the  former  case,  the 
accident  was  caused  by  the  negl^nt  use  by  the 
railway  company  of  its  own  instrumentalities. 
We  are  aatisfied  that,  under  the  facts  as  stated 
in  the  Instroctitxis,  die  relation  of  carrier  and 
passenger  had  not  temdnated  at  the  time  the 
plaintiff  in  this  case  received  her  injuries,  and 
for  that  reason  the  Instructions  complained  of 
were  not  erroneous. 

[4]  "Appellant  further  complains  of  instruc- 
tions  Nos.  21  and  22,  which  define  contributory 
negligence  as  consistlDg  of  some  act  on  the  part 
of  the  plaintiff  which  was  a  proximate  cause 
of  the  injury,  and  such  an  act  as  a  person  of 
ordinary  prudence  and  care  wonld  not  liave 
done.  The  objection  to  these  Instructions  is 
that  contributory  negligence  may  arise  from  an 
omisBion  as  well  as  from  an  act,  and  that  the 
failiire  to  include  the  word  'omission'  in  the  in- 
struction was  prejudicial  error.  The  above  in- 
structions were  given  at  the  request  of  plaintiff. 
It  appears  that  other  instructions  were  given 
at  the  request  of  the  -defendant  in  which  con- 
tributory negligence  was  defined  as  an  act  or 
omisuon  on  the  part  of  the  plaintiff.  These 
latter  instructions  cured  any  defect  there  may 
have  been  in  the  instructions  on  this  subject 
given  at  the  request  of  the  plaintiff. 

[5]  "The  further  objection  made  to  instruc- 
tion No.  21  that  it  was  error  to  advise  the  jury 
that  they  might  take  into  consideration  all  the 
surrounding  rireumstanc^cB,  induding  the  age  of 
the  plaintiff,  her  knowledge  and  her  ignorance 
of  her  surroundings,  etc.,  is  without  merit. 
Reading  the  instructions  as  a  whole,  the  in- 
■tmction  does  not  prejudicially  single  out  or 
bring  into  prominenca  any  isolated  facts,  as 
<daimed  by  appellant 

[6]  "Objection  ia  also  made  to  instruction  No. 
23,  wliidi  reads  as  follows:  'Yon  must  deter^ 
uhie  from  the  evidence  introduced  in  this  case 
tile  natore  and  extent  of  the  injuries  suffered 


by  the  plaintiff,  and,  in  determining  whether  or 
not  Buch  injuries  are  permanent  in  diaraeter, 
the  court  instructs  you  the  law  does  not  require 

one  injured  by  the  negligence  of  another  to 
undergo  a  serious  or  critical  operation  which 
might  be  attended  by  some  risks  of  failure,  if 
such  person  exercised  reasonable  diligence  in 
caring  for  her  injuries  and  reasonable  means  to 
prevent  aggravation  of  them,  and  to  effect  her 
speedy  and  complete  recovery;  and  a  refusal 
to  undergo  such  an  operatimi  cannot  be  con- 
sidered in  mitigation  of  damages,  even  thoogh 
under  the  evidence  it  might  lessen  the  effects  of 
the  injury.'  The  argument  is  that  the  medical 
evidence  introduced'  at  the  trial  loroved  that  the 
operation  referred  to  in  this  instruction,  if  sub- 
mitted to  by  the  plaintiff,  would  have  effected 
a  permaneot  cure.  It  aK>ear8,  however,  that 
there  wss  conflicting  medical  testimony  upcm 
this  point,  and,  under  such  circumstances,  the 
giviug  of  this  Instmetiaii  cannot  be  said  to  have 
been  erroneous. 

[7]  "Instruction  No.  24  was  aa  follows:  'If 
you  find  from  the  evidence  that  the  plaintiff 
was  injured  through  the  n^ligence  <tf  the  de- 
fendant, that  ahe  used  ordinary  care  in  the 
selection  of  a  physician  and  surgeon  for  the 
purpose  of  treating  her  said  Injuries,  it  will  be 
no  defense  to  show  that  the  physic^  or  sur- 
geon thus  sdected  by  her  was  uiu^dllful  or  fell* 
ed  to  give  her  the  best  or  proper  treatment, 
providing  she  complied  with  the  directions  and 
snbmitted  to  the  treatment  prescribed  by  such 
physician  and  surgeon.'  This  instruction  Is 
claimed  to  have  been  erroneous,  and  in  this  con- 
nection it  is  contended  by  appellant  that  the 
employment  ^  an  unskillful  physician  or  sur- 
geon, or  failure  to  obtain  pnqier  medical  atten- 
tion. Is  negUgenee  on  the  part  of  the  plaintiff 
whtdi  should  have  prevented  her  recovery  here- 
in.  In  our  opinion,  the  above  instruction  con- 
tains a  correct  statement  of  the  law  as  estab- 
lished by  the  following  authorities:  Baker  v, 
Borello.  136  Cal.  160,  16^  68  Pac.  591 ;  Reed 
V.  City  of  Detroit.  108  Mich.  224,  65  N.  W. 
967 ;  Pullman  Palace  Car  Co.  v.  Blubm,  109 
111.  20,  60  Am.  Rep.  601;  Chicago  City  By.  Co. 
T.  Saxby,  213  lU.  274.  72  N.  E.  TBS,  68  L.  B. 
A.  164,  104  Am.  St  Bep.  218,  and  other  cases 
cited  in  a  note  in  48  L.  B.  A.  (N.  S.)  116.' 

[8]  "Appellant  further  contends  that  the  court 
erred  in  refusing  to  give  sundry  instructions  re- 
quested by  the  defendant.  We  have  examined 
the  various  proposed  instructions,  as  set  forth 
in  the  transcript,  and  are  satisfied  that  the 
court  did  not  err  in  its  ruling  upon  any  of  them. 
In  some  cases  the  matters  had  been  covered  by 
other  instructions,  end  other  proposed  instruc- 
tions are  based  upon  the  defendant's  theory  of 
the  law  of  tiie  case,  i^hich  we  deem  to  be  er- 
roneous. •  *  • 

[9]  "It  is  next  claimed  ♦  •  *  that  the 
damages  were  so  excessive  as  to  appear  to  have 
been  given  under  the  infiuence  of  passion  or 
prejudice,  and  that  a  new  trial  should  have 
been  granted  upon  that  ground.  This  is  a  mat- 
ter which  is  very  largely  in  the  discretion  of  the 
trial  court  Hie  plaintiff  was  72  years  of  age; 
she  had  been  living  with  her  daughter  prior  to 
the  acddent  attending  to  the  housework,  the 
daughter  having  been  engaged  in  .steady  em- 
ployment elsewhere,  and  the  two  of  them  main- 
taining a  home  in  reasonable  comfort  By  rea- 
son of  the  accident  the  plaintiff  suffered  a  frac- 
ture ot  the  asA  of  the  femur,  has  thereby  been 


Digitized  by 


6  197  PAGISIO 

niadfl  an  Invalid,  and  probablr  will  ao  remain 

for  the  balance  of  her  life.  She  is  unable  to 
care  for  herself  or  tx>  move  without  assiBtaDce, 
or  to  perform  any  uaeful  service,  and  reqnlrea 
constant  attendance.  Under  these  circumstanc- 
ea,  we  cannot  say  that  the  trial  court  abused  its 
discretion  in  determining  that  a  Terdtet  of  fS,- 
000  was  not  extxauve." 

[II]  Thia  brings  ua  mm  to  a  oonsldanition 
of  tnstnictlOTi  Na  20,  whldi  ma  glrak  up(H| 
the  courfa  own  motion  and  was  in  effect  the 
modification  of  an  Instruction  requested  by 
the  plaintiff.  The  question  of  tlie  correct- 
ness and  effect  of  this  instrnction  presents 
one  of  the  strongest  pt^ts  urged  for  a  re- 
versal.  The  Instruction  reads  as  follows: 

"The  defense  (tf  contributory  negligence  on 
the  part  of  the  plaintiff  la  an  affirmativa  de- 
fenae,  and,  unlesa  it  appears  from  the  e^ence 
on  the  part  of  the  plaintiff,  must  be  established 
by  the  defendant  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence,  and,  if  In  your 
minds  the  evidence  is  evenly  balanced,  the  de- 
fense fails  in  that  particular." 

The  portion  of  thla  tnatruction  objected  to 
by  appellant  Is  the  phrase  "to  your  satisfac- 
tion," which,  It  Is  contended,  made  the  In- 
struction require  a  higher  degree  of  proof 
than  the  law  exacts.  In  oommentlng  apcm  a 
BimUar  instraction,  tbe  Antdlate  Court  of 
Indiana  said: 

"The  form  of  the  expression  used  in  ty^t^  in- 
struction is  not  to  be  commended,  and  has  been 
expressly  condemned  by  the  Supreme  Court  of 
Illinois.  Mitdiell  v.  Hindman,  150  lU.  53S,  37 
B.  916.  In  the  case  jnat  cited  it  appeared 
that  an  instruction  which  stated  that  plaintiff 
was  'bound  to  prove  to  the  satiafactitm  of  the 
jury  by  a  clear  preponderance  of  tbe  evidence,' 
etc.,  had  been  requested  and  refused  by  the  trial 
court  It  was  held  on  appeal  that  the  instruc- 
tion was  erroneous  and  that  It  was  properly  re- 
fused. The  lan^a^  used  in  the  inatruction 
under  consideration  is  not  identical  with  that 
condemned  in  the  Illinois  case  to  which  we  have 
referred,  but  it  was  sufficiently  obJe<H;i<»iable  to 
have  Justified  tbe  trial  court  in  refusing  the  in- 
struction. An  instruction  may  contain  such  an 
inaccurate  statement  of  the  law  as  would  war- 
rant the  trial  court  in  refusing  to  give  it,  and 
still  the  objection  may  not  be  so  serious  as  to 
warrant  a  reversal  of  n  judgment  on  that  ac- 
count. In  this  case  the  trial  court  could  have 
very  properly  refused  to  give  the  instruction  in 
question,  and  sndi  a  ruling  would  have  been 
commendable;  but,  having  given  the  instruc- 
tion, this  court  is  now  required  to  determine 
whether  the  language  employed,  when  consider- 
ed iu  connection  with  the  other  instructions 
given,  was  such  as  would  probably  mislead  the 
jury  to  the  prejudice  of  appellant.  This  court 
has  repeatedly  decided  that  an  instruction  that 
in  substance  informs  the  jury  that  a  party  hav- 
ing the  burden  of  proof  as  to  a  certain  fact  or 
issue  must  est-ablish  It  to  the  satisfaction  of 
the  jury  by  a  fair  preponderance  of  the  evidence 
is  not  rcvemible  error,  where  tbe  other  instruc- 
tions in  the  case  clearly  define  what  is  meant 
by  a  preponderance  of  the  evidence  and  distinct- 
ly advise  them  that  a  prepondrrnncc  of  the  evi- 
dence will  be  sufficient  to  justify  a  hading  in 
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favor  oC  party  having  tiie  banl«i.  Jn  sodL 
cases  it  is  held  that  the  words  *to  the  satisfae- 
tion  of  the  jury,'  are  equivalent  to  'find'  or  'be- 
lieve.' Terre  Haute,  etc.,  Oo.  v.  Payne,  45  Ind. 
App.  132,  89  N.  E.  413;  Baltimore,  etc..  R.  Co. 
V.  Walker,  41  Ind.  App.  588,  84  N.  R  730; 
Sams  Automatic  Car  Co.  v.  Leagne,  20  Colo*. 
129,  54  Pac  d42;  Oallam  v.  Hanson,  86  Iowa, 
420,  58  N.  W.  282;  Stewart  v.  Outiiwaite,  141 
Mo.  662,  44  S.  W.  826.**  Sherman  v.  Xndian- 
apolis  Traction  Oo.,  48  Ind.  App.  623,  626,  06 
N.  E.  478,  476. 

It  may  well  happen  In  some  cases  that  an 
instruction  In  the  form  here  given  would  nec- 
essarily be  considered  prejadiclally  mislead- 
ing. This  Is  especially  apt  to  be  true  of  an 
Instruction  regarding  the  burden  of  provii^ 
the  defense  of  insanity  in  a  criminal  case 
where  tbe  other  Instructions  concerning  bur- 
den of  proof  are  of  course  framed  to  impress 
upon  the  Jury  that  guilt  must  be  proved  to  a 
moral  certainty  and  beyond  a  reasonable 
donbt  People  v.  MiUer,  171  Cal.  640.  154 
Pac.  468;  People  v.  Predado,  31  CaL  App. 
519,  160  Pac.  1090.  We  have  carefully  con- 
sidered the  InstructlocB  given  In  this  case  In 
80  far  as  they  bear  upon  the  question  of  the 
burden  of  proof,  and  we  are  of  tbe  <^lnlon 
that  the  language  rauployed  in  tbe  Instructlou 
under  consideration  was  not  such  as  would 
be  likely  to  mislead  Uie  Jury  to  tbe  prejudice 
of  appellant. 

[11]  Error  is  also  claimed  In  tbe  ruling  of 
the  court  sustaining  plaintiff's  objections  to 
various  questions  propounded  to  a  medical 
witness,  the  purpose  of  which  was  to  show 
that  the  plaintiff  had  not  received  proper 
treatment.  Improper  treatment,  If  proved, 
would  be  no  defense  If  ordinary  care  had 
been  used  by  plaintiff  in  choosing  a  doctor. 
T^e  evidence  excluded  should  therefore  have 
been  received  only  In  event  there  was  evidence 
In  the  case  from  which  the  Jury  might  rea- 
sonably have  found  that  the  plaintiff  was  neg- 
ligent In  ber  choice  of  a  physician.  The  evi- 
dence In  this  behalf  is  to  the  effect  that  the 
accident  occurred  at  about  7  o'clock  in  the 
evening  In  a  city  wherein  plaintiff  and  her 
daughter  were  strangers.  They  bad  but  one 
fri^d  In  this  city,  a  lady  who  had  been  a 
nurse  and  was  at  the  time  the  house  mother 
for  a  club  of  girls.  Plaintiff's  daughter  asked 
this  lady  If  she  knew  anything  about  tbe 
physician  who  was  engaged  to  treat  plaintiff, 
and  the  lady  said : 

"Tcs,  he  has  doctored  in  my  hornet  and  some 
of  those  girls  have  been  sick  and  we  have  had 
blm.   I  think  he  is  all  right." 

We  have  discovered  no  evidence  tending  to 
show  that  any  information  of  this  physician's 
lack  of  skill  was  brought  to  the  knowledge 
of  plaintiff  prior  to  the  employment  or  that 
she  continued  with  him  after  being  Informed 
of  any  lack  of  skill  or  failure  to  give  prop- 
er treatment  We  are  therefore  of  the  opin- 
ion that  the  defendant  failed  to  lay  a  sutU- 
cient  foundation  for  the  reception  of  evl- 
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deuce  at  Impropw  tmtment  and  ttiat  the 
obJecdoDB  to  tblfi  eivldaice  wen  pnqwrly 
stwtalned. 

[12]  A  TGbflunng  of  tlila  came,  aftm  ded- 
floa  1^  fbe  court  In  bank  revenlng  the  judg- 
ment; was  granted  bo1^7  toe  tbe  purpose  of 
reocmslderiiv  the  slngte  p<aat  upon  wbldi  the 
Jndgnimt  was  order  reversed,  namdy,  tbe 
IffeJadlclal  nature  of  the  admUnion  In  eri- 
denoe  of  atatementa  to  tbe  i^alntlfl  by  certain 
physidanB  as  to  tlw  poBslbiU^  ct  tbe  per- 
manenc7  of  the  plalntUTB  Injuries.  Upon 
that  point.  In  the  light  of  the  petition  for  a 
rehearing  and  a  farther  perusal  of  tbe  record, 
we  now  have  this  to  say: 

DnQoeetlfmably  physical  and  mental 
CMiditioiL  of  plaintiff  resnltlog  ttom  ttie  aed- 
dent  was  .matolal,  and  moital  suffeiing  oc- 
casioned by  any  reastniable  aiq?r^ensl<m  of 
fotuTo  disability  or  deformity  resaltli^  nat- 
Qially  and  proximately  from  her  Injury  was 
a  Iffoper  element  to  be  ccmsldmd  by  the  jury 
In  assessing  the  damages.  Sedgwick  on  Dam- 
ages 9th  Ed.)  I  4i,  and  cases  cited.  The  dis- 
ability an>rdiaided  was  oi;e  arising  from  the 
blow  occasiwied  by  defendant's  car  and  can- 
not be  considered  In  any  soise  remote.  It 
foUows  that  plaintiff  had  a  right  to  testify 
as  to  her  bdi^  at  the  time  of  the  trial  that 
She  woold  be  a  permanent  invalid. 

[13]  It  Is  Insisted,  howerer,  that  the  conrt 
erred  In  allowing  plaintiff,  as  It  did,  to  state 
over  objection  thnt  vanoua  ^hyBldans  with 
whom  she  bad  talked  conceiving  her  Injury 
had  Informed  her  that  "In  all  possibility"  she 
would  nerer  recover  the  use  of  her  limb. 
Evm  If  it  be  conceded  that  the  advice  of 
physldans  regnlarly  retained  in  the  case  Is 
a  natural  result  of  an  Injury  to  the  person, 
plaintiff  failed  to  show  that  the  physicians 
expressing  the  (pinion  In  question  had  been 
regularly  retained  In  a  professional  capacity. 
The  statements,  therefore,  can  at  most  be 
considered  as  purely  casual  and  not  connect- 
ed with  defendant's  tortious  act  by  an  un- 
bn^n  chain  of  causation.  If  therefore,  as 
we  thought  upon  our  original  consideration 
of  this  case,  plaintUTa  mental  suffering  is 
to  be  considered  as  occasioned  by  these  state- 
ments which  bore  no  legal  relation  to  the 
Injury,  the  admission  of  the  testlmMiy  was 
not  oEdy  error  but  prejudicial  error  as  well. 
While  we  are  still  of  the  opinion  that  the  ad- 
mission of  the  testimony  was  erroneous,  we 
are  now  satislled  that  the  error  was  not  preju- 
didaL  The  record  shows  that  the  jury  was 
instructed  to  consider  the  objectionable  state- 
ments soldy  for  the  purpose  of  determining 
how  plaintiff  felt  about  her  condition  at  the 
time  of  the  trial  and  its  effect  upon  her  mind. 
If  therefore  independent  drcnmstonces  nat- 
nraUy  and  iiraxiniately  resulting  from  plaln- 
tilTs  injury  were  made  to  appear  at  the  trial 
wMdi,  standing  alone  and  regardless  ot  the 
opinion  of  tbe  physldans,  were  sutflclent  to 
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compel  the  coodnsl<m  In  the  minds  of  the  jury 
that  the  plaintiff  must  have  been  possessed 
of  a  present  fear  of  permanent  Injury,  it  can- 
not be  said  that  the  admlssi<m  of  the  objec- 
tionable testimony  resulted  In  a  miscarriage 
of  justice.  It  did  in  fact  appear  that  for  two 
months  immediately  after  the  acddent  plain- 
tiff underwent  treatment  In  a  sanitarium, 
making  no  recovery  at  that  time.  It  further 
appeared  that  subsequent  treatment  under 
the  supervision  of  other  physicians  was 
equally  unsuccessful,  and  that  a  year  after 
the  acddent  the  fractured  bone  had  not  yet 
healed;  ^intlff  being  at  that  time  well  ow 
70  years  of  age.  It  also  appeared  that  at  the 
trial  of  the  case  the  physldans  testified  in 
the  presence  and  hearing  of  the  plaintiff  that 
there  was  no  dumce  of  mending  the  bone  save 
possibly  after  a  Irag  and  tedious  course  of 
treatment.  Fnrthermwe,  the  plaintiff  SKteor- 
ed  In  person  In  the  presence  of  the  jury,  una- 
ble to  walk  unassisted,  with  her  limb  hanging 
helpless.  These  circumstances,  we  take  it, 
were  snffldent  In  and  of  themsetves  to  have 
Impressed  the  jury  with  the  fact  that  the 
plaintiff  must  have  been  Irresistibly  imi^lled 
to  believe  that  she  was  and  would  be  perma- 
nently crippled.  CkukseQuently,  the  objection- 
able statements  could  not  have  been  consider- 
ed <the  controlling  or  even  a  materially  con- 
tributing cause  of  the  belief  expressed  by  the 
plaintiff  at  the  time  of  tbe  trial  that  she  would 
never  recover  the  use  of  her  limb.  Since  It 
was  only  in  that  connection  that  the  jury  was 
allowed  to  consider  the  statements,  it  follows 
that  the  admission  of  the  testimony  objected 
to  and  complained  (Ht,  while  error,  was  harm- 
less errw. 
The  judgment  Is  affirmed. 

We  concur:  ANGELLOTn.  0.  J.;  LAW- 
LOR,  J.;  OLNEY,  J.;  WILBUR,  J.;  SHAW, 
J. ;  KBRBIOAN,  Judge  pro  tem. 


Id  re  REID.   (Cr.  2244.) 
(Supreme  Court  ot  California.   Jan.  21,  IVM.) 

1.  ATTOanST  AHD  CIJENT  ^=»49— NO  flUlOCABY 
DZSBABUENI  OF  ATTfffiMXT  BBHOVBD  AS  PUB- 
LIC OmCEB  OTHEBWXSE  THAN  BT  IICPEACH- 
ICENT. 

The  summary  procedure  for  disbarment  of 
an  attorney  provided  by  Code  Civ.  Proc.  §  288, 
in  cases  where  the  attorney  has  been  convicted 
of  a  felony  or  misdemeanor  involving  moral 
turpitude,  is  not  applicable  in  the  case  of  pro- 
ceedisga  for  removal  of  the  attorney  from  puh^ 
lie  office,  as  the  office  of  district  attorney  of  a 
comity,  under  Penal  Code,  S  758  et  seq.,  relat- 
ing to  the  removal  of  public  officers  other  than 
by  impeachment  for  alleged  misconduct  in  of- 
fice ;  the  provisions  in  section  2S8  being  limited 
to  prosecutions  for  a  criminal  offense  defined 
by  statute  in  which  the  judgment  finally  de- 
termines for  all  purposes  the  question  of  gnilt 
or  innocence  of  the  particular  crime. 
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2.  Offioebs  «5>74^FB0CBEDiHa  ros  behoval 

FOB  UI8C0NDD0T  THOUGH  A  "CBIMINAL 
CABB"  hot  a  FBOSEOimOH  FOfi  "OBIlfK." 

The  proceeding  under  Pen.  Code,  S  7^ 
■eq.,  relating  to  the  removal  of  public  officers 
other  than  by  impeaclunent  for  alleged  mia- 
condact  in  office,  while  In  its  nature  a  "crioiinal 
caae,"  la  sot  a  proaeeotion  for  a  "arlme"  in  the 
ordinary  sense  of  the  word,  bavins  u  sole  ob- 
ject tiie  removal  from  office. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  ITlrat  and  Second  Series,  <Mme; 
Criminal  Case  or  Cause.] 

3.  OmcEBS  ^=»74— When  adjudioatioh  or 

BEUOVAX.  FOB  KISCONDUOT  OTHEB  THAU  BT 
nCFEACHUENT  la  CONCLUSIVE. 

An  adjudication,  in  a  proceeding  under 
Pen.  Code,  S  76S  et  seq.,  relating  to  removal 
of  public  officers  other  than  by  impeachment 
for  alleged  misconduct  in  office.  Is  concIaslTO 
only  in  connection  with  the  matter  of  incum- 
bency of  th«  office. 

4.  AlTOBNET  AND  CUERT  ®=348— ATTOBNET 
BEMOVED  AB  DI8TBICT  ATTOBNET  W0&  MIS- 
CONDUCT VAT  BE  DISBABBED  OHI.T  ON  NO- 
nOE  Ajn>  TBIAZ.. 

An  attorney  removed  as  district  attorney 
of  a  county  porsuant  to  Pen.  Code,  |  7EM  et 
seg.,  other  th&n  by  impeachment  for  alleged 
misconduct,  though  not  subject  to  summary 
procedure  for  disbarment  under  Code  G>iv. 
Proc.  S  288,  is  nevertheless  subject  to  disbar- 
ment proceedings  on  account  of  matters  alleg- 
ed in  the  accusation  against  liim  in  the  re- 
moval proceedings,  but  the  disbarment  pro- 
ceedings must  be  based  on  accusation  in  writing, 
stating  the  matters  charged  and  entailixkg 
notice  and  trial. 

In  Bank. 

In  the  matt»  ot  tbe  disbarment  of  John 

5.  Beld,  an  attorney  and  counselor  at  law. 
On  order  to  show  cause  as  to  tbe  applicabili- 
ty of  a  statute  In  tbe  matter  of  dl^rment 
because  of  removal  from  public  office.  Order 
to  show  cause  diacbarged. 

See,  also,  186  Paa  634. 

ANGBLLOm,  C.  J.  Order  to  show  cause 
as  to  the  aj^Ucabllity  of  section  288,  Oode  of 
Civil  Procedure,  in  the  matter  of  disbarment, 
because  of  removal  from  office  In  a  proceed- 
ing under  section  758  et  seg..  Penal  Code. 
Order  to  show  cause  discharged. 

As  the  result  of  a  proceeding  Initiated 
against  J.  S.  Reld,  district  attorney  of  Trlnlr 
ty  county,  In  the  superior  court  of.  Trinity 
county,  by  an  accusation  presented  by  tbe 
grand  jury  under  8ecti(Hi  768  et  seg..  Penal 
Code,  relating  to  tbe  removal  of  public  offi- 
cers other  than  by  Impeachment,  for  alleged 
misconduct  in  office,  judgment  of  removal 
from  office  was  given.  It  may  be  conceded 
that  the  matters  charged,  If  true,  Involved 
moral  turpitude.  Thereupon  the  clerk  of 
such  superior  court  transmitted  to  this  court 
a  certified  copy  of  the  judgment,  apiwrently 


deeming  this  course  necessary  In  view  of  sec- 
tion 288,  Code  of  OlvU  Procedtire,  which  re- 
guires  such  action  by  tbe  clerk  "in  Case  of 
the  conviction  of  an  attorney  or  counselor  of 
a  felony  or  misdemeanor  Involving  moral  tur- 
pitude." Section  287,  Code  of  Civil  Proce- 
dure, specifying  grounds  of  ronoval  or  sus- 
pension of  attorneys,  spedfles  In  subdivision 
1  as  one  of  sudi  grounds  "his  c<mvIction  of  a 
fel<my  or  misdemeanor  Involving  moral  tur- 
pitude, tn  which  case  the  record  of  ccmvlc- 
tlon  shall  be  cmdnslve  evidence,"  and  sec- 
tions 289  and  289,  Code  of  Olvll  Procedure, 
raibstantlally  provide  that  In  such  cases,  up- 
on the  receipt  of  the  certified  copy  of  the  rec- 
ord showing  the  fact,  this  court  must  give 
judgmrait,  striking  the  name  of  tbe  attorney 
from  the  roll.  In  all  other  cases,  accusation, 
citation,  hearing,  etc..  are  essential  preregul- 
sttes  to  disbarment  Entartaining  serious 
doubt  whethtf  tbe  summary  procedure  pro- 
vided for  cases  where  an  attorney  bas  been 
convicted  of  a  f^ony  or  misdemeanor  Involv- 
ing moral  turpitude  is  applicable  in  the  case 
of  proceedings  tor  removal  from  office  under 
section  768  et  seg.,  P&a&l  Code,  we  made  this 
order  to  show  cause. 

[1  -3]  Further  c<n3Sideratl(Hi  has  brought  us 
to  the  conclusion  that  this  summary  proce- 
dure should  be  held  not  applicable  in  sucb  a 
case.  The  proceeding  under  section  759  et 
seq'.,  Penal  Code,  while  held  to  be  In  Its  na- 
ture a  "criminal  case"  (see  People  v.  Mc- 
Kamy,  168  Oal.  531,  143  Pac.  752),  Is  not  a 
prosecution  for  a  "crime"  In  the  ordinary 
sense  of  the  word.  Its  whole  object  is  the  re- 
moval of  the  Incumbent  from  office,  and  the 
judgment  can  go  to  no  further  extent.  As 
said  la  the  Matter  of  Burleigb,  145  Cal.  S6. 
37,  78  Pac.  242,  243: 

"The  misctmduct  charged  need  not  necessarily 
include  an  act  which  would  constitute  a  crime, 
and,  if  it  does  incluile  suck  tfrime,  the  iudgmeiU 
on  ihe  aeoutation  would  not  be  a  iar  to  a  tuhao- 
gumt  jtrowoution  for  woh  crime."  (Italics 
ours.) 

We  think  tbe  provisions  of  tbe  Oode  of 
Civil  Procedure  to  which  we  have  referred 
may  fairly  be  construed  as  being  limited  to 
prosecutions  for  a  criminal  offense  defined  by 
our  statute  (see  section  16,  Pen.  Code),  and. 
in  which  the  judgment  finally  determlnee  for 
all  purposes  the  guestlon  of  guilt  or  inno- 
cence of  the  accused  of  that  crime.  This 
view  is  borne  out  by  tbe  provision  of  subdi- 
vision 1  of  section  287  that  "the  record  of 
conviction  shall  be  conduslve  evidence."  It 
Is  hardly  to  be  assumed  that  the  legislature 
Intended  to  so  provide  as  to  a  record  whlcb 
does  not  finally  adjudicate  the  guestlon  of 
tbe  guilt  of  a  party  of  a  crime.  The  adjudi- 
cation in  a  proceeding  under  sectltm  758  et 
seg.  is  conclusive  only  In  connection  with  the 
matter  of  incumbency  of  the  office.  If  we  as- 
sume that  tbe  illegal  matters  uptm  which  the 
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Charge  of  mlflooDdnct  waa  based  oonsUtatBd 
a  Clime  under  onr  laws,  and  a  cUmlnal  proa- 
ecation  Is  had  against  Mr.  fox  sadi 

criine*  It  may  well  be  that  an  acQulttal  might 
result  despite  the  Judgmesit  of  removal  from 
office.  It  is  tiie  conviction  In  iueh  a  proseca- 
tlm),  that  we  think  the  statute  refers  to. 

[ij  This  view,  of  course,  does  not  preclnde 
proceedings  for  dl^rment  on  account  of 
matters  alleged  In  the  accnsatlon  prtferred 
against  him  In  the  removal  proceedings,  bnt 
such  dl^&rroent  proceedings  would  necetsa- 
illy  be  based  on  verified  accusation  in  wrlt- 
iog,  stating  tlie  matters  charfed,  and  would 
entail  notice  and  trial. 

Tte  order  to  show  cause  is  discharged. 

We  concur:  SHAW,  J.;  OLNET,  J.; 
LBinroN,  J.;  LAWLOR,J.;  WIIiBUB,  J.; 
EBRBIGAN,  Judge  pro  tea. 


la  re  SCOTT  et  ax.   (L.  A.  611&) 
(Sopreme  Court  of  California.  Jan.  20,  1020.) 

1.  AfFEAL  AND  ESBOE  <g=al009(l)— ADJUDICA- 
TION ON  FOEUER  APPEAL  CONCLUSIVE,  ON 
8UBCT<tUENT  APPEAL. 

Adjadication  on  former  appeal  that  under 
Act  Cong.  Joljr  1, 1902,  resarvey  of  school  land 
saperseded  orif^iud  surver,  regulates  the  dis- 
position of  the  puUic  land  wfthin  the  area  af- 
fected as  to  an  persons  not  in  the  actnal  oc- 
cnpanc7  tbtnot,  and  that  section  67  of  new 
survey  Is  id^tical  with  lebtlon  86,  and  not 
iection  33,  of  old  survey,  is  conclusive  on  sab- 
sequent  appeal,  where  Oxe  pleadings  and  evi- 
dence presented  on  snbeegaent  appeal  are 
identical  witi^  those  presented  on  former  ap- 
peal. 

2.  BXCOSDB  ^98CL0)i)— ^nDOHCNT  OXTIETG 
PLAINTIFFS  POSSEBSXOIf  AS  AGAINBT  DKlSND. 
ANTB  PBOPEB  IK  PBOOnDineS  Htt  CBBTin- 

CATION  or  TITLE. 

In  proceedings  for  certification  of  tiUe  nn- 
der  Torrens  Land  Title  Act,  where  q>eciiied 
dcfeadants  appeared  in  lower  court  and  in  ap- 
propriate pleadings  denied  petitioners'  daim 
of  ownership  and  alleged  title  in  themselves, 
court  properly  adjudged  petitioners  entitled  to 
the  immediate  possession  as  against  such  de- 
fendants;  the  proceeding  being  in  effect,  in 
view  of  the  issues  raised  by  such  plcadhigs, 
one  to  qoiet  title  to  real  properly. 


In  Bank. 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Application  hy  O.  A.  Scott  and  wife  ft>r 
cerUficate  of  title  under  the  Torrens  Land 
Title  Act  Fran  Judgment  rendered,  defend- 
ants appeal.  Affirmed. 


SCOTT  9 
P.) 

Conkllng  ft  Brown  and  FbU  D.  Swing, 
all  of  El  Centro,  toe  appellaats. 

Haines  ft  Haines,  of  San  Dlego^  for  re- 
spondents. 

PER  CURIAM.  This  case,  originally  ap- 
pealed to  this  court,  was  transferred  to  the 
District  Court  of  Appeal  of  the  First  Aw>el- 
late  District,  Division  1,  for  hearing  and  de- 
termination. Subsequent  to  decision  by  that 
court,  a  hearing  was  ordered  In  this  court, 
and  the  matter  has  been  ordered  submitted 
herein  for  decision  upon  the  briefs  on  file. 

The  opinion  of  tho  District  Court  of  Ap- 
peal, prepared  by  Mr.  Justice  Kerrigan,  was 
In  part  as  follows: 

"This  is  an  action  brought  under  the  provi- 
sions of  the  l^orrens  Land  Act  wherein  the 
petitdpnera  seek  a  decree  estaUishIng  in  them- 
selves title  to  certain  school  lands  described  in 
the  complaint. 

"The  facts  are  stated  in  the  decision  of  a 
former  appeal  In  this  case.  Matter  of  Api^< 
cation  of  Scott,  172  Cal.  S6S,  156  Pac.  872. 
Briefly  stated  they  are  as  follows:  Petitlonera 
claim  to  be  the  owners  of  adiool  section  S9r 
towneh^  IS  sontb,  raive  18  east.  S.  B.  Bl  In 
Imperial  eonnty,  according  to  the  original 
United  States  survey  made  in  1896,  and  as 
delineated  on  the  map  thereof,  which  was  ap- 
proved  March  2,  1857,  and  which  section  was 
located  as  tract  57  of  the  resurvey  of  the  town- 
ship under  the  Act  of  Congress  of  July  1, 1902, 
c.  1377,  82  Stat  728.  The  petition  states  that 
tract  57  of  the  resnrvey  is  section  SO  of  the 
original  survey,  and  that  defendants  are  occn- 
panta  of  a  pwtion  thereof.  Defendants  admit 
by  tiwlr  answers  that  Scott  la  the  grantee  of 
the  state  of  California  of  section  36,  but  claim 
that  that  section  is  not  identical  with  tract  57 
of  the  new  survey,  bat  that  the  latter  Is 
identical  with  section  83;  and  defendants  as- 
serted ownership  In  themselves  of  tract  67  as 
being  section  S3,  township  13,  under  their 
respective  desert  land  entries.  Judgment  went 
for  petitioners. 

[I]  "Every  material  a^ument  here  advanced 
by  appellants  waa  presented  by  them  on  the  for- 
mer ai^eal,  and  those  neceesary  for  a  ded- 
^on  were  decided  adversely  to  their  contention 
in  that  case,  and  the  material  questions  here 
presented  were  there  finally  adjudicated  and 
disposed  of.  In  substance  it  was  there  held 
that  under  the  Act  of  Congress  of  July  1, 1902, 
providing  for  a  resurvey  of  certain  townships 
now  situated  In  Imperial  county,  to  core  the 
(^terationa  of  the  monumenta  of  the  origiQal 
surrey,  the  new  survey  supersedes  the  old  one, 
and  regulates  the  disposition  of  the  public 
lands  within  the  area  affected  as  to  all  persons 
not  in  the  actual  occupancy  of  the  land;  and 
school  sections  which  had  passed  to  the  state 
of  California  upon  the  approval  of  the  old  sur- 
vey are  governed,  in  respect  of  their  bound- 
aries, by  the  resurvey,  which  absolutely  con- 
trols. In  re  Application  of  Scott,  172  Gal.  863, 
156  Pac.  872. 

"The  pleadings  and  evidence  presented  on 
this  appeal  are  Identical  with  those  presented 
on  the  former  appeal.    There  has  been  a  de- 
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tenntoation  that  MCtlon  80  b  Idantleal  vlth 

idat  67  of  the  oew  Buzrer.  The  material  gaes- 
tions  here  Involved  have  not  only  been  settled 
hj  prior  decisloDS  of  the  Supreme  Court  (lee 
Nichols  V.  McCullom,  169  Cal.  611,  147  Pac 
271;  Miller  v.  Marchas,  171  Cal.  257,  152  Pac. 
730),  hut  have  been  decided  adversely  to  -appel- 
lants' MKitentions  in  this  very  case  OUatter  of 
AppUeation  of  Scott,  172  ObL  863,  156  Pac. 
872)." 

We  are  entireljr  In  accord  with  this  and  ac- 
cept the  same  as  a  part  of  the  (pinion  ot  this 
court 

The  indgment  ot  the  superior  court  not 
only  decreed  petitions  a  A.  Scott  to  be  the 
owner  of  the  land  entitled  In  fee  simple,  aa 
the  cuumunity  propertf  of  hkuelf  and  bis 
wlf^  petlttoner  Jennie  XL  Scott,  mbjact  to 
unpaid  taxes  and  certain  public  hi^ways, 
but  it  fortbor  adjudged  petltionen  mtltled 
to  the  Immediate  posaessloa  against  specified 
defendants  who  bad  appeared  and  contested 
ttielr  daizn  of  ownersh^  setting  19  dalms 
ownership  and  interest  in  tbemselvesL  It 
was  claimed  by  than  on  this  appeal  that  this 
ptntUm  of  the  Judgment  was  impnqper  in  a 
Judgment  given  in  a  proceeding  under  the 
so-called  "Torrens  Land  Act,"  and  should  be 
«tri<&en  tberefirom.  Tba  tbsorj  ot  the  appd- 
lants  Is  that  the  entire  scope  of  the  act, 
whlcb  is  entitled  "An  act  for  the  certlflcatiott 
oil  land  titles  and  the  slmpllflcatlon  of  the 
tnnster  of  real  estate*  (St  18»7,  188).  is 
indicated  by  its  title,  and  that  tbe  purpose 
at  the  special  proceeding  provided  by  the  act 
was  simply  the  obtalnii^g  of  conclusive  evi- 
dence of  title  whidi  shall  be  final  in  tbe 
courte.  An  examination  oC  the  act  suggeets 
that  there  Is  scnne  force  in  the  claim  of  ap- 
l>ellants  In  this  regard.  But  we  think  the 
contentitm  of  appellants  in  Oris  behalf  may 
be  conceded  without  affecting  the  Judgment 
glv&i  by  the  trial  court 

[2]  As  already  noted«  the  appellants  ap- 
pmxed  In  the  lower  court  and,  in  appropriate 
pleadings,  denied  ttie  claim  of  ownordiip 
made  by  petitioners  and  alleged  title  in  them- 
selves.  The  issues  In  that  behalf  made  by 
the  pleadings  were  fully  tried  and  detex^ 
mined  against  their  contention.  Under  these 
circumstances,  what  was  said  by  this  court 
in  Faxon  t.  All  Persons,  166  Cal.  707,  on 
pages  711  and  712,  137  Pac.  81^,  921  (U  B. 
A.  1916B,  1200),  folly  answera  oi^eUanttf 
claim.  As  there,  so  here,  "as  between  these 
parties,  by  reason  of  the  issues  made  by  the 
pleadings,  the  proceeding  was  in  substanoe 


and  effect  one  to  qniat  title  to  veol  property.'* 
presented  by  the  parties  In  controversy  to  the 
court  having  Jiirisdlction  of  audi  action,  and 
determined  by  that  court  As  shown  in  the 
i^inion  in  that  cose^  it  is  Immatolal  In  this 
connection  that  the  proceeding  yfna  entitled 
as  a  ivoceeding  under  the  Tmream  Act,  or 
that  notice  ct  the  hearing  was  given  In  the 
manner  required  by  that  act  Abd  Inasmndi 
as  betweok  theee  parties^  by  reason  of  tbe 
Issues  made  by  the  pleadings,  the  proceeding 
was  in  substance  and  ^Eect  <me  to  quiet  titl^ 
the  court  bdow  was  warranted  in  deeredng 
Out  petitionerB  (lAo  were  out  of  possession) 
recover  possession  of  the  property  and  have 
a  writ  of  possessimi  Ounbx.  The  Judgmmt 
of  the  si^erior  court  should  be  affirmed  in 
all  respects. 

In  concluding,  we  feel  that  we  cannot  re- 
frain from  saying  that  we  deeply  r^ret  that 
counsd  for  petitioners  bare  seen  fit  in  tb^r 
petition  for  modification  of  the  Judgment  of 
the  District  Court  of  Appeal  to  indulge  in 
certain  disparaging  remarks  relative  to  the 
opinion  and  oondusiou  of  that  court  that  are 
entirely  unwarranted.  Coming  as  they  do 
from  counsel  who  have  Justly  attained  and 
hold  high  and  honorable  position  at  tbe  bar, 
they  are  all  tbe  more  to  be  regretted,  and  we 
can  only  account  for  them  upon  the  theory 
that  learned  counsel  have  been  unwittingly 
carried  beyond  the  legitimate  line  of  fair 
criticism  by  their  zeal  for  their  clients'  cause 
and  their  deep-seated  belief  in  the  Justice  of 
that  cause.  There  was  nothing  in  the  opinion 
of  the  District  Court  of  Ai^ieal  that  in  the 
slightest  degree  m^ted  anything  other  than 
respectful  treatm'ent  by  coonflel  In  their  pe- 
tition. Looking  solely  to  the  provisions  of 
the  Torrens  Act  on  which  alone  connsd 
seemed  to  rely  In  their  brief,  the  question  dis- 
cussed by  the  court  was  by  no  means  as  easy 
ot  solution  as  they  evidently  believed,  and 
the  case  of  Faxon  t.  All  Persons,  supra,  does 
not  appear  to  have  been  brought  by  couns^ 
to  the  attention  of  that  court  or  indeed,  to 
our  attention.  In  any  event,  there  is  never 
elem^t  of  either  Justification  or  profit  to 
counsel  in  indulging  In  disparaging  remarks 
or  ridicule  relative  to  a  court  opinion  which 
they  are  seeking  to  have  reviewed. 

The  Judgment  Is  affirmed. 

ANOBLIX>m,  a  J.,  and  SHAW,  OLNBY, 
WILBUB.  LENNON.  and  LAWLOB,  JJ^ 
ctxicur. 
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In  re  TBBNON'S  BSTAm 

KURTZ  T.  VERNON. 

(8.  r.  9248.) 

CSupreme  Court  of  Oldifbniia.   Jan.  21,  1020. 
Rehearinf  Denied  Feb.  19, 192^)  . 

1.  Wn-LB  <8=3306— EVIDBKCOe  IHHUJmOUEHT 
TO  SHOW  RETOOATIOH. 

Evidence  Aeltf  to  show  that  the  will  admit- 
ted to  probate  was  ihe  lait  will  of  decedent, 
not  revoked  bj  another  will  subseqaenUy  made. 

2.  Wills  «s»20S— Bakk  accoumt  bufficient 
fbopbbtt  to  amuobize  pbobatb. 

Evidence  that  decedent  left  $50  In  a  bank 
in  his  name  at  his  death  which  was  not  trans- 
ferred to  his  wife  was  sufficient  to  authorise 
admission  of  his  wiU  to  probate.  If  it  was 
necessary  at  all  to  show  tiie  eziatence  of  prop- 
erty subject  to  administration. 

8.  EXZC1TT0B8  ABD  ADUNISISATtWS  «=3l&— 

Faxlusb  to  rojB  will  vob  pbobatk  not 

BBNUnOIATION  OV  WIDOW'S  BIOHT  TO  UTT- 
TEBB. 

Where  testator's  property,  except  $50  In 
bank*  ^ras  transferred  bj  hhn  to  his  wife  after 
execution  ot  his  wHl  and  before  his  death,  and 
tht  widow  after  the  death  did  not  seek  to  pro- 
bate the  will -unto  forced  to  do  so  by  subse- 
qaent  conduct  of  contestant  in  bringing  action 
to  set  aside  testator's  deed  to  his  wife  by 
failing  to  file  the  will  for  probate  within  80 
days  after  testator's  death  his  widow  did  not 
forfeit  her  right  to  letters  testamentary  under 
Code  Civ.  Proc.  {  1301,  and  had  not  renounced 
her  rifht  to  such  letters; 

4.  Wills  <S=>410— Pbnalty  tob  appkal  to 

DELAY  ADlCiniBTBATION. 
Where,  in  a  will  case,  the  Supreme  Court 
can  see  no  reason  for  contestant's  appeal,  ex- 
cept a  desire  to  delay  administration  of  the  es- 
tate, the  case  is  proper  for  imposition  of 
penalty,  which,  where'  the  estate  is  not  Berioas- 
ly  injured,  wUl  be  fixed  at  as  small  a  sum  as 
$60. 

D^rtmwtl. 

Appeal  flrom  Snpertw  Court,  Alameda  Coon- 
ty;  Lincoln  S.  Church,  Judge. 

In  the  matter  of  the  estate  of  George  R. 
Vernon,  deceased,  Maria  J.  Vernon  offering 
for  probate  decedent's  will,  contested  by 
Mary  C.  Kurtz.  From  an  order  admlttlDg  the 
will  to  probate,  contestant  appeals.  Affirmed. 

Oeorge  D.  C<fllliifl»  Jr.,  of  San  Fnmdsco, 
tor  appellant. 

Whitmore  &  H»k»i,  of  Oakland,  for  re- 
spondent 


SHAW,  J.  This  te  an  appeal  from  an  order 
admitting  a  document  to  probate  as  the  last 
will  of  tbB  decedent 

[1}  It  Is  dalmed  that  the  will  admitted  to 
probate  was  not  the  last  will  of  the  decedent, 
but  was  superseded  or  revoked  by  another 
wHl  made  afterwards.  This  dalm  Is  with' 


IN  BE  VERXrCOT'S  ESTACB  U 
an  p.) 

out  any  substantial  support  In  the  eTid^ce. 
The  evldCTce  shows  that  on  October  80, 1916, 
while  bis  wlfb  was  in  Fblladtiphla,  the  tes- 
tator, in  Oalifomla,  wrote  tlie  will  admitted 
to  probate  and  at  the  same  Aime  copied  It, 
partly  but  not  wholly,  and  sent  to  taer  hy  mall 
the  c(97»  with  a  fbobtote  theretm  as  fbUowa: 
"This  I  c(^ed  In  a  new  will  which  was  about 
the  same,  few  alterati<xi8."  In  May,  1917,  the 
testator  gave  to  his  wife  the  document  ad- 
mitted to  probate,  informing  her  that  it  was 
his  wiU  and  instructing  her  to  put  it  in  the 
bank  for  saf^-ke^ing.  The  paper  stated  in 
the  footnote  to  have  been  copied  with  few  al- 
terations In  a  new  will  Indicates  clearly  that 
the  will  probated  is  the  "new  will"  referred 
to  in  the  footnote.  The  order  admitting  said 
document  to  probate  demonstrates  that  the 
court  below  took  this  view.  We  are  unable 
to  perceive  any  other  reasonable  inference. 
Bven  without  such  inference,  the  delivery  of 
the  document  to  his  wifeiln  May,  1917,  as  his 
will,  was  suflBdent  to  support  the  conclu- 
sion that  it  was  his  last  will.  Its  due  exe- 
cution is  not  in  dispute. 

[2]  With  respect  to  the  claim  there  was  no 
property  to  be  administered  upon,  even  if 
that  would  be  cause  for  refufdng  probate  of  a 
will,  which  we  do  not  concede,  the  evidence 
shows  that  the  decedent  left  $50  in  a  bank 
in  his  name  at  his  death,  whlcih  was  not 
transferred  to  his  wife,  ^Is  was  sufficient 
to  authorize  the  admission  of  the  will  to  pro- 
bate, if  it  was  necessary  to  show  the  exist* 
ence     property  subject  to  administration. 

[3]  The  failure  to  file  the  will  for  probate 
within  30  days  after  the  death  of  the  testa- 
tor does  not  forfeit  the  right  of  the  widow 
to  letters  testamentary,  under  section  1301  of 
the  Code  of  Civil  Procedure.  Under  that 
section,  the  court,  in  its  discretion,  might 
bold  that  by  such  delay  the  widow  hod  re- 
nounced her  right  to  letters.  The  court  be- 
low, however,  did  not  so  hold,  and,  we  think, 
its  decision  is  supported  by  the  facts  explain- 
ing the  delay.  The  property  of  the  testator, 
except  the  $60,  was  transferred  by  the  testa- 
tor to  his  wife,  the  respondent,  after  the  exe- 
cution of  the  will  and  before  Us  death.  The 
necessity  for  probate  arose  from  the  subse- 
quent conduct  of  the  contestant  here  in  bring- 
ing an  action  to  set  aside  the  deed  made  by 
the  testator  to  her  before  his  death. 

[*]  The  court  can  see  no  reason  for  this 
appeal  except  a  desire  to  delay  the  adminis- 
tration of  the  estate.  It  is  a  proper  case  for 
the  imposition  of  a  penalty.  It  does  not  ap- 
pear that  the  estate  is  seriously  injured  by 
the  delay,  and  the  court  does  not  feel  dis- 
posed to  Impose  a  very  large  penalty.  We 
think  $50  is  a  sufficient  amount. 

The  order  Is  affirmed,  and  it  Is  ordered  that 
the  respondent  recover  of  tlie  appellant  the 
sum  of  $50  as  damages. 


We  concur:  LAWLOR,  J. ;  OLNEY,  J. 


4c»Far  othar  easM  im  nme  tople  sna  KST-MUUBVR  in  all  Kor-NUBbved  IHgasU  and  Indaai 
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WHITNET  v.  StTPEBIOB  OOUBT  OP  AIA- 
MBDA  OOUNTT  et  aL   (S.  P.  9366.) 

(Supreme  Gonrt^of  California.   Jan.  26,  1920.) 

•  1.  FBOHZBmoN  «S910^)— Wbit  hot  ATAIL- 

ASXE  WHUK  TBIiX  OOUBT  HAS  JUBISDIOIION. 

Where  no  meritoriotts  point  Is  made  against 
the  jariadictioa  ot  the  anpetior  court,  prohibi* 
tion  to  prevent  criminal  trial  Is  not  availahle  to 

the  petitioner. 

2.  Pbohibitioii  «b»3(1)— BraaoT  bt  hotxoh 

WSEBB  IirrOBlCATIOH  IB  TILMD  WITBODT  PRE- 
VIOUS COHUnUEHT. 

The  remedy  where  an  information  la  filed 
in  the  taperior  court  without  a  previous  com- 
mitment b7  a  magistrate  is  by  motion  to  set 
aside  the  information  on  that  ground  (Pen. 
Code,  S  905  et  seq.),  with  a  right  to  review  of 
the  trial  court's  action  theretm  by  appeal  from 
the  judgment. 

8.  PBOHIBITJOlf  «a35(4)— SnmOIERCT  OF  IN- 
FOSHATION  TO  STATE  FUBUO  OFPENSS  KOT 
CONSIDBEED. 

ObjectioDa  to  the  sufficiency  of  an  informa- 
tion to  state  a  public  offense  will  not  Be  in- 
quired into  in  an  application  for  a  writ  ot  pro- 
hibition. 

In  Bank.  Ai^llcatlon  by  CRiarlotte  A. 
Whitney  for  writ  of  prohibition  to  be  di- 
rected to  the  Superior  Court  of  Alameda 
County  and  Honorable  James  G.  Quinn, 
Judge  thereo:^  to  ptevaxt  trial  at  petlttoDer. 
Writ  dffliled. 

J.  E.  Pemberton,  ot  San  Francisco,  for  pe- 
titioner. 

PER  CUBIAM.  This  Is  an  application  for 
a  writ  of  prohiUtion.  We  see  no  merit  in  the 
Claim  that  the  act  under  wliich  petitioner  is 
being  prosecuted  is  invalid  as  being  in  viola- 
tion of  provisions  ot  our  federal  and  state 
Constitutions. 

[1-3]  No  other  point  made  goes  to  the  Ju- 
rlsdictlMi  of  tlie  superior  court,  and  conae- 
qnently  prohibition  Is  not  avallaUe  to  peti- 
tioner. The  remedy  where  an  information  Is 
filed  In  the  superior  court  without  a  [weTlous 
commitment  by  a  magistrate  Is  by  motion  to 
set  aside  the  Information  on  tliat  ground 
(section  995  et  seq.,  Fen.  Code),  wltli  a  right 
to  review  ct  the  action  ot  the  trial  court  on 
an  ainpeal  from  the  Judgment  The  objec- 
tions to  the  sufficiency  of  the  Information  to 
state  a  public  olfonse  fall  within  the  rule  an- 
nounced In  Be  Buef,  ISO  CaL  665,  89  I^c. 
605b  We  express  no  (q>lnion  on  the  merits  of 
the  claims  made  by  petltlmier  in  regard  to 
these  matters. 

The  application  for  a  writ  of  prt^bitlon 
is  denied. 

ANGELLOrm.  O.  3^  and  LAWLOE,  OL- 
NEZ,  LBNNON,  SHAW,  and  WILBUR,  JJ., 
concur. 


WIBTHHAN  T.  ISENSTEIN  et  aL 

(Ll  a.  4629.) 

(Supreme  Ciourt  of  California.   Jan.  26.  1920. 
Rehearing  Denied  Feb.  2^  1920.) 

1.  MtnnciPAi;  coBPoaaanoKB  «Ea706(8>— In- 
BratTOizon  in  lAirouAos  ov  Motor  Vkkicvs 
Act  as  to  BEQUUEiaiTT  or  brakes  was 

PBOFEB. 

In  plaintifrB  action  for  personal  injury,  re- 
sulting from  being  struck  by  defendant's  auto- 
mobile, an  instruction  thal^  in  the  words  of 
the  statute,  "all  motor  vebicles  upon  public 
highways  must  be  provided  at  all  times  with 
adequate  brakes  kept  In  good  working  .OTder."i 
was  not  tantamount  to  a  charge  that  defendants 
were  under  an  insurer's  liability  for  the  proper 
working  of  the  brakra,  where  the  controlling 
question  was  negligent  driving  of  the  car,  and 
the  defective  condition  of  the  brakes  was  an  ele- 
ment in  determining  the  existence  or  absence  of 
such  negligence;  the  inatruction  not  being  for 
the  purpose  of  estaUishing  ^aintifTs  right  to 
redovery,  but  purely  inodental  to  the  question 
of  negligence. 

2.  Mtthicipal  oobforationb  «»706(8)  — In- 
stbuciioh  in  action  fob  injitbx  fboh  au- 
tomobile pbopeblt  frebentino  fbozihatb 

OA  USB. 

In  an  acticm.  for  personal  injuries,  resulting 
from  plaintiff  being  struck  by  defendsnt's  auto- 
mobile upon  a  street,  where  the  court  instructed 
that,  to  entitle  jdaintiff  to  recover,  defendants 
must  be  guilty  of  negligence  "as  alleged  in  the 
complalnV  uid  that  plalntlfE  must  be  blamdess 
and  free  from  contributwy  negl^enee,  It  must 
have  been  clear  to  the  jury  that  a  findhig  of  de- 
fendant's negligence  and  plaintifrB  being  blame- 
less would  amount  to  finding  that  defendant's 
n^Ilgoace  was  the  proadmate  cause  of  injury. 

3.  Appeai,  ako  kbbob  4=»216@)— Pabtt  faxl- 
xng  to  ask  ob  fbbbbnt  qualimnq  in- 
stbuotlons  oannot  oouplain. 

In  an  action  for  personsl  injury  from  being 
strui^  by  defendant's  automobile,  where  the 
instruction  upon  defendant's  negligence  being 
the  proximate  cause  was  not  satisfactory,  de- 
fendants should  have  requested  or  presented 
qualifying  instructions,  and,  having  failed  to 
do  so,  they  cannot  complain. 

In  Bank. 

Appeal  fnm  Snperior  Coart,  Xm  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  J.  A.  Wlrthmao  against  Charles 
Isenstein  and  another.  Judgment  for  plain- 
tiff, and  defendants  lu^waL  Afllrmed. 

Dake  Stone^  Thos.  A.  Sanson,  and  R.  P. 
Glbbs,  all  of  libs  Angeles,  for  apfidlants. 

I.  B.  DoCfcweller  and  Doc&weller  ft  itfott, 
aU  of  Los  Angles,  for  respondoit 

LENNON,  J.  This  Is  an  acticu  wherein 
plaintiff  soui^t  and  reeoyered  a  Judgment 
for  damages  for  personal  injuries  occasioned 
by  being  atrack  1^  the  aatonuAlle  ct  de- 
fendant Isenstein,  which  was  at  the  time 


^sFor  other  oases  see  asm*  topic  and  KBT-NUMBBR  In  all  Kv-Numbared  Dlsssts  and  Indexes 

St.  1915,  p.  406,  t  !*• 
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being  operated  by  defendant  Truber.  De- 
fendants have  appealed,  alleging  error  in 
the  action  of  the  trial  conrt  In  giving  and 
refoslng  certain  inatrnctlona. 

The  accident  which  gave  rise  to  this  pro- 
ceeding occurred  when  defendant  Truber  sud- 
denly increased  the  speed  of  the  machine  and 
swerved  onto  the  left-hand  side  of  the  street 
This  he  did,  it  is  claimed,  to  avoid  a  collialon 
with  another  machine  which  was  Impending 
because  of  the  failure  of  his  brakes  to  hold 
properly.  Defendants'  failure  to  keep  the 
brakes  In  proper  condition  was  not  alleged 
in  the  complaint;  the  testimony  as  to  the 
defective  brakes  was  relied  upon  by  defend- 
ants as  an  explanation  of  and  defense  to 
the  alleged  Improper  driving  of  the  car. 

[1]  The  trial  court  chained  the  Jury  In  the 
words  of  the  state  Motor  Vehicle  Act  that — 

"All  motor  vehiclu  upon  public  bifhways 
must  be  provided  at  aU  times  witii  adequate 
brakes  kept  In  good  working  order." 

Defendants  Insist  that  this  instruction 
was  tantamount  to  a  charge  that  defendants 
we|«  under  an  Insurer's  liability  for  the 
proper  working  of  the  brakes.  FlalntlfF 
so^ests  that,  even  If  it  be  so  construed,  the 
instmctlon  was  not  erroneous.  We  express 
no  opinion  on  this  point,  since  the  Instruction 
was  not,  we  think,  sosceptlble  of  the  con- 
struction placed  upon  It  by  defendants.  The 
contr<Aling  qaestlon  In  the  case  was  the  neg- 
Ugeat  driving  of  the  car,  and,  as  an  element 
to  be  considered  In  determining  the  existence 
or  absence  of  negligence,  defendants  raised 
the  question  of  the  defective  condition  of 
the  brakes.  It  was  tiierefore  proper  for  the 
court  to  instruct  the  Jury  as  to  the  statutory 
obligation  imposed  on  defendants  in  regard 
to  maintaining  the  brakes  in  good  working 
order.  It  will  be  noted  that  the  court  did 
not  Instruct  the  Jury  that  a  failure  to  pei^ 
form  Oie  duty  defined  was  In  Itself  n^II- 
gaice,  or,  If  negligence,  a  ground  for  recovery 
by  the  plaintiff;  It  merely  informed  the 
Jury  concerning  the  duty  of  defoidantfl  In 
regard  -to  the  brakes  In  the  language  of  flie 
statute.  The  Instruction  was  not  given  for 
fbe  purpose  of  estabUsdilng  plaintiff's  ri^t 
to  recovery,  but  was  pnr^  incidental  to 
the  question  aa  to  \rtietlier  or  not,  under  all 
the  circumstances,  the  deCendanta  were  driv- 
ing the  car  negligently,  and,  In  view  of  the 
evidence  In  the  Ase,  wam  properly  given, 

[2]  Defendaoti  aod  appellants  also  com- 
plain  because  the  court  failed  to  spedflcally 
instruct  the  Jury  that,  to  entitle  plaintiff  to 
recover,  defendants'  negligence  must  have 
beoi  Oie  proximate  cause  of  hla  Injury. 
This  contomtlon  was  correctly  disposed  of  in 
the  opinku  of  Blnlaysoo,  P.  3^  prepared 
in  this  case  In  the  Second  Division  of  the 


District  Court  of  Appeal  for  the  Second 
Appellate  Distrtct.  We  &6.opt  that  o[dnI(»i, 
in  part,  as  follows: 

"The  court  carefully  and  accurately  Instruct- 
ed the  jury  as  to  what  ia  'negligeDce'  and  'con- 
tributory negligence';  also,  as  to  the  meaning 
of  the  phrase  'ppozhnate  cause  of  the  injury'; 
also,  that  respondent  cannot 'recovw  if  he  was 
guilty  of  contributory  negligence.  Having  done 
this  much,  the  court  instructed  the  jurors  that 
'the  mere  happening  of  the  accident  *  *  * 
is  not  sufficient  to  entitle  the  plaintiff  to  recov- 
er, but  the  burden  *  *  *  is  upon  plaintiff  to 
show  •  •  ♦  that  the  defendants  are  guilty 
of  negligence  in  tome  particular  at  alleged  in 
the  ootnplaint.*  fThe  italics  are  ours.)  The 
complaint  charges  the  appellants  with  three  dis- 
tinct acts  of  negligraice:  (1)  Driving  their  auto- 
mobile at  a  high  and  excessive  rate  of  speed; 
(2)  driving  upon  the  wrong  side  of  the  street; 
and  (3)  failing  to  give  notice  or  warning.  After 
alleging  these  acts  of  negligence,  it  is  alleged 
that  appellants  'did  thereby  throw  plaintifE  vio- 
lently to  the  pavement  *  *  *  causing  the 
plaintifE  the  injuries  hereinbefore  stated.'  The 
negligence,  therefore,  M  alhffed  in  <he  oomplaini, 
directly  contributed  to  the  acddent  as  the  sole 
and  proximate  cause.  So  that  the  Instruction 
to  the  effect  that  respcmdent  cannot  recover  un- 
less he  shows  'that  the  defendants  are  guilty  of 
negligence  in  some  particular,  as  aileged  in  the 
complaint,'  in  the  eQuivelent  of  an  instnietioa 
that  he  cannot  recover  unless  appellants'  ne^i- 
gence  was  the  proximate  cause,  of  the  injury. 
It  was  within  the  province  of  the  court  to  state 
the  conditions  which  should  be  shown  to  be 
present  to  constltote  the  conduct  of  appellants, 
and  ito  tortious  consequences,  negligence  for 
which  til^  would  he  liable.  And  where,  as  here, 
the  court  Instructs  that,  to  entitle  respondent 
to  recover,  appellants  must  be  guilty  of  negli- 
gence *as  alleged  In  the  complaint,'  and  that 
respondent  himself  must  be  blameless  and  free 
from  any  contributory  -negligence,  it  must  have 
been  made  perfectly  dear  to  the  jury  that  a 
finding  by  them  that  appellants  were  guilty  of 
the  negligence  so  described,  the  respondent  hhn- 
sdf  being  Uameless,  would  of  necmlty  amount 
to  a  finding  that  such  negligence  was  the  prox- 
imate cause  of  the  Injury.  Weaver  v.  Carter, 
28  Gal.  App.  241,  162  Pac.  323. 

[3]  "FurUiermore,  the  conrt's  instructions,  so 
fax  as  they  went,  correctly  stated  the  law,  and 
if  appellants  desired  a  qualifying  Instmctlon  to 
the  effect  that,  to  entitle  respondent  to  recover, 
apjwUants*  negligence  most  be  the  proxlmato 
cause  of  the  injury,  it  was  Incumbent  upon  tiidr 
counsel  to  either  ask  the  court  to  i^ve  such 
qualifying  instruction,  which  it  undoubtedly 
would  have  done,  or  have  presented  an  instruc- 
tion embodying  it.  Having  failed  to  do  either, 
appellants  are  in  no  position  to  complain  of  the 
instructions  given.  Weaver  v.  Carter,  supra; 
Townsend  v.  Butterfield,  168  Cal.  664.  143  Pac. 
760;  O'Connor  v.  United  Railroads.  168  Cal. 
43,  141  Pac.  809." 

We  concur:  ANGELLOITI.  C.  J.  J  SHAW, 
J.:  LAWLOR,  J.;  WILBUR,  J.;  OL- 
NEt,  J. 
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UMON  OIL  00.  or  CALIFORNIA  t.  PA- 
OIFIO  SURETY  CO.  et  aL  (U  A.  5276.) 

(Supreme  Conrt  of  CaUfomla.    Jan.  12,  1920. 
Rehearing  Denied  Feb.  9,  1920.) 

1.  ETXDENCB  ^=>441(1).  446(1)— Wbittbn  COS- 
TEAOT  NOT  MODIFIED  BT  FABOX.  NEOOTIA- 
TI0K8  OB  AOBXEHBHT. 

A  written  contract  cannot  be  modified  by 
the  oral  negotiatloiu  leading  np  to  Ita  ezeca- 
tion  or  by  aubseqnwt  or  contemporanwna  oral 
agreement  In  contradiction  of  ita  terms. 

2.  Mbohahios*  uins  ^974— Buildiro  con* 
tbaot  intaudatsd  bt  sbpabatk  aqbbk- 

miT  AS  TO  f  ATUHT  HOT  VIUSD  WITH  OOIT- 
TBACT. 

A  contract  between  owner  and  contractor 
with  reference  to  payments,  aeparate  and  dU* 
tinct  from  bailding  contract  bat  not  filed  with 
bnilding  contract  and  contractin's  bond  as  re- 
quired by  Code  ar.  Proc  f  118S.  would  in- 
valldata  the  building  .contract. 

8.  FBXNCnPAL  AHD  SDSBTT  «a»^-COHTa&0- 

tob's  bubrt  hot  uablb  iif  vxvw  or  xm- 

DISOLOBED  8BPABATS  AOBBUlfT  HODUTIKO 
THE  OONTBAOT. 

If  owner  made  a  aide  agreement  with  con- 
tractor modifying  the  boildinx  contract  as  to 
making  of  payments,  but  did  not  disclose  exist- 
ence of  such  agreement  to  extractor's  aurety, 
the  aide  agreement  would  be  a  fraud  upon  and 
would  release  surety. 

4.  Pbinczpai.  and  subett  «=»42— Contbaotb 

WITH  atrBETT  NOT  INVALIDATKD  BT  UHDI6- 
CLOBBD    8EFABATE    AOBBEMBNT    WITB  OOIT- 
TBACTOB  BT  SEP  ABATE  OOBPOBAHOH  HAVING 
BAHB  BT0CEH0LDEB8  AB  OWNEB. 
Agreement  with  contractor  by  corporation 
baring  same  officers  and  atockholdera  as  owner 
corporation,  providing  for  loans  to  contractor 
from  former  corporation  at  stated  Intervals, 
would  not  release  contractor's  Bure^  upon 
ground  that,  without  surety  being  informed 
thereof,  it  modified  the  building  contract  provid- 
ing for  payments  to  contractor  at  different  stages 
of  the  wori^  under  Code  Civ.  Proc.  S  11S4,  the 
building  contract  and  the  contract  as  to  loans  he-. 
ing  two  separate  and  distinct  contracts  involving 
obligations  on  the  part  of  two  distinct  legal 
entities  whidt  would  not  and  could  not  be  merg- 
ed ezo^t  by  some  addititmal  agreement  between 
the  parties. 

5.  CoRFOBATIONa  «=»426(1)— RATIFICATION  OP 
UNAUTHOBIZED  OONTBACT  MAKES  CONTBACT 
THAT  OF  COBPOBATION  FBOH  INCXPTION. 

Ratification  by  corporation  of  unauthorized 
ccmtract  made  the  contract  that  of  the  corpo- 
ration from  its  inmption. 

6.  Pbincipal  and  BUBETy  «=>42— Subett' 8 

CONTBACT  NOT  AFFBOTED  BT  THIBD  PABTT'S 
AOBEEllENT  TO  ICAKE  CONTBAOTOB  LOANB. 

Where  contractor  was  induced  to  accept  con- 
tract to  construct  oil  reservoirs  for  oU  company 
by  an, agreement  of  oil  pipe  line  company,  60 
per  coit.  of  the  stock  of  which  was  owned  by 
the  oil  company  and  vhwe  general  manager  was 
the  same  as  that  of  the  oil  company,  to  make 


contractor  specified  loant  at  specified  faitenrals, 
but  euch  contract  was  at  no  time  authorized  or 
ratified  by  oil  company,  the  oil  pipe  line  compa- 
ny's agreement  did  not  disdiarge  contractor's 
surety  upon  ground  that  building  contract  pro- 
viding for  payments  at  particular  stages  of  the 
work  under  Code  Civ.  Proc.  J  1184,  was  modified 
without  disdosure  thereof  to  surety ;  the  con- 
tract being  that  of  a  separate  and  dbtlnct  cor- 
poration. 

7.  Pbincipal  and  surety  ^»117— Cohtbac- 

TOB'B  subett  not  DISCHABOED  BT  XAAN8  TO 
OONTBACTOB  BT  THIBD  PARTT. 

Where  pipe  line  company,  60  per  cent,  of 
whose  stock  was  owned  by  oil  company,  and 
who  had  same  general  manager  as  oil  company, 
made  contract  with  oil  company's  building  con- 
tractor agreeing  to  make  nertain  loana  to  con- 
tractor at  specified  intervals  during  construction 
of  oil  reservoira,  in  return  for  c(»itractor'B  notes 
secured  by  assignment  of  payments  due  under 
building  contract,  such  iwyments  made  by  pipe 
line  company  to  contractor  did  not  diachaz^ 
contractor's  surety  upon  the  ground  tliat  pay- 
ments were  not  made  as  specified  by  the  build- 
ing contract  jffovlding  for  payments  at  dlffnent 
stages  of  the  wmrk  as  required  by  Code  Civ. 
Proc.  1 1184,  In  abaenee  of  a  drawing  that  pipe 
line  company's  agreement  was  made  for  purpose 
of  defranding  surety, 

8.  Pbincipal  and  subbtt  «=:»59— Subett  bn- 
tulbd  to  stand  on  oibict  xbtieb  ov  ooh- 

TRAOT. 

A  surety  Is  enticed  to  stand  on  the  strict 
letter  of  his  contract  and  insist  that  the  aame 

shall  not  be  altered. 

9.  Indehnitt  «»1&(2)— Contbaotob's  bube- 

TT'B  INDEUNITOB  hat  BE  SUED  BT  OWNEB. 

Owner  was  'entitled  to  sue  upon  contract 
to  indemnify  contractor's  surety  bom  all.  loss 
sustained  upon  the  bond. 

Dcpartmesit  2. 

Appeal  fmn  Superior  Court,  X^os  Angeles 
Oonnty;  Louis  W.  Myers,  Judge. 

Action  by  the  Union  011  Company  of  Cali- 
fornia against  the  Pacific  Surety  Company 
and  anotber.  Judgment  for  defendants,  and 
plaintlfE  appeals.  Reversed. 

A.  y.  Andrews  and  Thomas  O.  Toland. 
both  of  Lob  Angeles,  and  Paul  M.  Gr^,  of 
San  Luis  Obispo,  for  ai^>^lant 

Sbddon  Borden,  Hunsaker,  Britt  &  Bd- 
wards,  and  Ooodricli  &  Martinson,  all  of 
lios  Angeles,  for  respondents. 

WILBUR,  J.  Plaintiff,  Welnafter  refer- 
red to  as  tbe  oil  OHnpany,  brought  tbls  ac- 
tion to  recover  ap«i  a  surety  brad  In  the 
sum  of  900,000,  executed  by  the  defendant 
Padflc  Surety  Company,  bvelnafter  called 
the  surety  company,  and  upon  an  agreement 
executed  by  Carl  Lecmardt,  hereinafter  call- 
ed the  Indemnitor,  to  indaunify  the  surety 
company.  The  bimd  was  to  insure  the  fislth- 
ful  performance  by  Weber-Duller  Companr, 
hereinafter  called  the  contractor,  of  a  con* 
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tract  dated  June  28,  1910,  for  the  oonstmc* 
tlon  at  San  Lola  ObUpo  ctf  two  reinforced 
concrete  oil  reservoin  for  appeUant,  eacb  of 
a  capacity  of  1,OOCKOOO  biirzdift.  Tbat  con- 
tract, hereinafter  referred  to  as  **thft  con- 
tract," among  other  things,  guaranteed  the 
plan  for  the  reserroln  as  well  as  the  proper 
construction  of  the  work.  One  reservoir  har- 
Ing  parHaMy  coUapaed,  and  the  other  hav- 
ing shown  indications  of  weakness  when  on- 
ly tm^tmrda  foil,  by  reason  of,a  deteetlTe 
plan  and  material,  plalntUF  was  damaged 
to  the  extent  of  9286,684.86,  as  tbllows: 
$161,662^7  by  reascm  of  defects  in  said  res- 
errolrs;  the  loss  of  80,000  barrels  of  oU  val- 
ued at  948.000;  $76,872.10  by  reason  of  hav- 
ing to  pay  medumlcs'  liens  filed  on  sadi  res> 
errtrtrs.  Judgment  was  rendered  for  defoid- 
ants  upon  the  finding  that  the  time  and 
amount  of  installment  payments  fixed  in  the 
written  contract  between  the  plaintiff  and 
the  contractor  were  not  the  actual  terms  of 
p^ment,  and  that  the  terms  and  times  of 
such  payments  were  concealed  from  the  re- 
spondents at  the  time  of  the  execution  of 
tlitir  reQ>ectlTe  bonds,  and  that  because  of 
such  concealm^t  the  respondents  were  re- 
lieved from  all  liability  to  appellant.  The 
findings  were  based  upon  the  conclusion  that 
an  agreement,  hereinafter  called  the  "side 
^reement,"  signed  by  the  Producers'  Trans- 
portation Company,  hereinafter  called  the 
transportation  company,  by  which  the  latter 
company  agreed  to  make  "loans"  to  the  con- 
tractor in  installments  equal  to  10  per  cent, 
of  tbe  contract  price  at  Intervals  of  15  days 
during  the  progress  of  the  worb,  plus  5  per 
ceat  104  days  after  the  first  payment  (which 
was  to  be  made  when  tbe  working  crew  was 
organized  and  work  well  started  on  each 
reservoir),  aggregating  75  per  cent,  of  the 
contract  price,  was  in  fact  an  agreement  of 
the  oU  company,  and  consequently  modified 
the  contract,  which  provided  for  different 
peym^ts  at  difCer^t  stages  of  the  work, 
as  required  by  the  provisions  of  section  1184, 
Code  of  Civil  Procedure,  then  in  force  Tbe 
contract  being  thus  modified,  it  was  held 
that  the  surety  was  never  advised  of  the  true 
contract,  and  because  of  the  fraud  involved 
in  such  c<Micealmeut  was  released  from  its 
oUigation  upon  such  bond.  It  is  not  shown 
or  claimed  that  surety  cmupauy  made  any 
loquiries  that  called  for  information  as  to 
the  side  agreement  from  the  contractor  who 
secured  the  bond,  or  that  the  oil  company 
era-  came  into  contact  with  the  surety  com- 
pile. Tbe  bond  and  cwtract  were  attached 
•togettier  and  filed  with  the  county  recorder, 
as  required  by  section  1183,  Code  of  GiTU 
Procedure. 

II]  nie  cmtract  of  the  oil  company,  being 
in  wilting  could  not  be  modified  by  the  oral 
negotlatlana  leading  up  to  the  execution  of 
that  contract,  nor  could  it  be  modified  by  a 
subsequent  or  contemporaneous  mal  agree- 
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moit  In  oontradicthia  of  Its  tenn&  Any  anb- 
sequent  or  contemporaneous  agreement  wifli 
r^tkm  to  the  terms  and  times  of  payment,  in 
order  to  affect  fbe  written  contract  betweoA 
the  parties,  must  have  been  in  writing.  With- 
out considering,  for  the  moment,  the  ©videnoe 
wbliA  convinced  ttie  trial  court  that  the  writ 
ten  agreement  of  the  transportation  company 
was  in  effect  the  written  agreement  of  the 
oU  company,  it  should  be  looted  that  there 
was  nothing  on  fihe  face  of  tbla  agreement 
which  Justified  the  conclusion  that  the  con- 
tract of  the  oil  compel^  was  modified  in 
any  way  by  the  contract  ot  tbe  trauqiOTta- 
tlon  company.  If  we  regard  these  two  corpo- 
rations as  separate  and  distinct  entities. 
The  agreement  does  not  purport  to  be  that 
of  the  oU  company,  was  not  executed  by  the 
oU  company,  and  did  not  purport  to  modi^ 
the  contract  of  the  oil  comitany^  It  purport- 
ed on  its  face  to  t>e  a  separate  and  distinct 
agreement  of  a  corporation  not  a  party  to 
the  oil  company's  contract,  for  the  advance- 
ment to  the  contractor  of  loans  in  considera- 
tion of  6  per  cent  interest,  and  to  be  r^ald 
by  the  oontractor,  and  as  a  means  of  such 
repayment  to  have  assigned  to  It  the  various 
InstallmaitB  of  the  contract  price  as  they  be- 
came due  from  the  oil  company  to  the  con- 
tractor. It  is  (mly  by  going  back  to  tbe  writ^ 
ten  contract  ot  the  parties  and  taking  evi- 
dence as  to  tbe  negotiations  betw'een  the  par- 
ties, the  relationship  between  the  oil  com- 
pany and  the  tranaportatl<m  company,  and 
tbe  method  ot  payment  thereafter  carried 
out,  that  we  can  arrive  at  the  condusion  that 
the  transportation  company  was  in  effect  the 
oil  company  so  far  as  the  transaction  in 
question  was  involved.  In  order  to  Justify 
this  inquiry,  the  defendants  alleged  the  per- 
petration of  a  fraud  upon  them  in  the  secur- 
ing of  the  bond  and  indeoinlty  contract 

[2-4]  At  the  outset  of  this  Inquiry,  it  wiU 
be  observed  that  no  motive  can  be  suggested 
for  the  perpetration  of  such  a  fraud  as  would 
be  Involved  In  the  making  of  two  separate 
and  distinct  contracts  by  the  oil  company 
with  reference  to  tbe  time  of  paym^t  of  the 
installments  of  the  contract  price.  If  such 
a  separate  and  distinct  contract  was  made, 
it  would  invalidate  the  contract  because  of 
the  failure  to  record  the  side  agreement 
Section  1183,  Code  Civ.  Proc.  The  only  per- 
son to  be  defrauded  by  the  failure  to  Incor- 
porate the  lEdde  agreement  Into  ttie  original 
cmtract  would  be  the  oil  company,  for  there- 
by the  contract  would  be  Invalidated  and  the 
bond  rdeased.  The  surety  company  claims 
tbat,  without  showing  any  Injury  by  reason 
of  the  side  agreement,  it  was  nevertheless  en- 
titled to  stand  upon  the  fact  that  tbe  con- 
tract ot  whldi  It  guaranteed  performance 
was  not  the  real  contract  between  the  par- 
ties, and  that  the  failure  to  disclose  the 
terms  of  the  side  agreement  with  tbB  surety 
ctHupany  amounted  to  a  fraud  upon  It  If 
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it  wen  tnie  that  tbe  aide  agreonent  did  mod- 
ify the  building  contract,  tbia  position  is  no 
doubt  taken;  bat  It  cannot  be  aaid  that 
e  written  agreonent  ot  tbe  tnm«portatlon 
company  would  modify  an  agieement  of  the 
oU  CMupany  in  law,  and  as  no  actual  fraud 
or  mlsrepres^tation  Is  shown  tbwe  Is  no 
basis  for  Inquiring  Into  the  relation  between 
the  transportation  company  aud  the  oU  com- 
pany for  the  purpose  of  invoking  equitable 
principles  and  powers.  It  cannot  be  said, 
then,  that,  aa  a  matter  of  law,  the  implied 
representaticu  made  to  the  surety  company 
that  the  building  contract  was  ttie  contract 
between  the  parties  was  in  fact  a  misrepre- 
sentation made  by  the  contractor  to  the  sure- 
ty  company,  for  it  was,  in  fact,  the  contract. 
Even  if  we  should  assume  that  the  stock- 
holders and  offlcera  of  both  corporations 
were  the  same,  the  fact  that  in  executing  the 
original  contract  they  acted  as  tbe  oil  com- 
pany, and  in  executing  the  side  agreement 
th^  acted  as  the  tnuu^ortation  company, 
would  nevertheless  result  in  two  separate 
and  distinct  contracts,  involving  obligations 
on  tbe  part  of  two  distinct  1^1  entities 
which  would  not,  and  ootdd  not,  be  merged 
except  by  some  additional  agreement  between 
the  parties.  In  considering  the  finding  of  the 
trial  court  that  the  side  agreement  modified 
and  oootroUed  the  terms  of  payment  of  the 
original  agreement  between  the  contractor 
and  the  oil  company,  it  will  be  necessary  to 
state  some  of  the  evidence  bearing  upon  the 
relation  between  these  two  corporations. 
The  transportation  company  was  formed  for 
the  purpose  of  constructing  a  pipe  line  for 
tbe  transportation  of  oil  from  the  San  Joa- 
quin Valley  to  the  coast  at  San  Luis  Obispo. 
It  was  capitalized  at  f7.000.000,  60  per  cent, 
of  which  bad  been  Issued  to  and  was  owned 
by  the  oil  company.  It  had  issued  bonds 
which  bad  been  taken  by  tbe  Union  Oil  Com- 
pany, funds  had  been  advanced  by  the  oU 
company  in  payment  of  Its  stoCk  sabscrlp- 
tlon  and  for  bonds  of  tbe  transportation 
company,  and  with  the  money  so  advanced 
an  oil  pipe  line  bad  been  constructed  from 
the  San  Joaquin  Valley  to  the  coast  l^e 
transportation  ccrnipany's  charge  for  trans- 
porting oil  from  the  valley  to  the  coast  was 
22^  cents  a  barrel.  The  board  of  directors 
of  the  two  corporations  were  different  with 
the  exception  of  W.  L.  Stewart,  who  was 
also  vice  president  and  general  manager  of 
both  corporations.  Tbe  business  of  the 
transportation  company,  while  conducted 
flirough  the  office  and  by  means  of  the  offi- 
cers and  employes  of  the  oil  company, 
amounted  to  nearly  $300,000  a  month.  A 
record  of  these  transactions  between  the  two 
corporations  was  entered  upon  books  kept 
by  the  employes  to  the  oil  company.  View- 
ed as  a  distinct  entity,  the  transportation 
company  had  a  si}ecfal  interest  In  the  com- 
pletion of  the  reservoirs  In  question,  ff^*,  In 


order  to  transport  oH  from  the  valley  to  the 

coast,  it  was  essential  that  8b»i^  fadlitlea 
be  provided  at  the  ooast  Tba  transportattm 
company  would  have  received  9460,000  for 
tranvordng  to  tbe  coast  the  2.000,000  bar- 
rels of  oU  required  to  Oil  the  reservoirs 
agreed  to  be  oonstnicted  1^  the  contractor 
at  San  haSs  OtAepo.  It  aboold  be  stated  at 
this  Juncture  that  tbe  trial  court  found  that 
ttie  execution  ot  &e  side  agreement  by  tbe 
transportation  company  was  not  authorized 
by  tbe  company.  It  was  signed  in  the  name 
of  the  company  by  I*  W.  Andrews  and  W. 
B.  Bobb.  L.  W.  Andrews  was  attorn^  for 
tbe  oil  company  and  conducted  the  negotia- 
tions and  drew  tbe  building  contract,  and 
Andrews  and  Bobb  were^  both  directors  of 
the  transportation  company.  It  was  also 
found: 

"That  the  said  recorded  contract  and  said  side 
agreement  were  simUltaneoualy  prepared,  and 
that  the  purported  signature  of  Hie  last-mention- 
ed agreement  br  the  Producers*  Transportation 
Company  was  affixed  thereto  by  the  said  U  W. 
Andrews  and  W.  B.  Bobb  simultaneously  with 
tiie  ezeentimi  of  said  recorded  contract" 

It  is  also  found  that  the  side  agreement 
was  executed  by  tbe  direction  of  W.  L.  Stew- 
art, who  was  the  general  manager  and  vice 
presld^t  of  both.  corporatlMis.  It  appears 
also  that  Andrews  and  Bobb  were  members 
of  tbe  execntive  committee  of  the  transpor- 
tation company  who  conducted  fliefr  busi- 
ness between  tbe  meetings  of  the  board  of 
directors.  At  the  flrat  meeting  of  tbe  board 
of  directors  of  tbe  Union  Oil  Company  after 
the  execution  of  said  contracts,  It  ratified 
the  execution  of  the  building  contract  and 
at  the  first  meeting  of  tbe  transportation 
company,  which  occurred  April  22,*  1911,  It 
ratified  the  side  agreement 

[E,  B]  The  directors  of  tbe  Union  Oil  Com- 
pany did  not  ratify  tbe  side  agreement. 
Whatever  might  be  the  result  of  tbe  contro- 
versy between  tbs  Union  Oil  Company  an^ 
the  transportaUon  company  growing  oat  of 
the  conduct  of  tbe  offldals,  wbo  were  con- 
nected witii  both  corporations,  tbe  act  of  the 
directors  of  tbe  transptntatlMi  company  in 
ratifying  ttie  craitract  ^ecuted  on  Its  b^alf 
made  It  tbe  contract  of  that  cmnpany  from 
Its  Inception,  so  that  tbe  qnesti(m  of  the  Ini- 
tial authority  of  those  who  executed  the 
transportatlra  company's  side  agreement  be- 
comes immaterial  so  far  as  tbe  rights  of  the 
re^ondents  are  concerned.  The  finding  of 
the  trial  court  that  the  side  agreement 
was  the  agreement  of  the  oil  company, 
and  the  terms  of  payment  of  sucli  side 
agreement  were  the  real  terms  of  payment 
by  the  oil  company,  is  not  Justified  l>y 
the  evidence.  If,  at  the  time  of  the  sign- 
ing of  the  bond,  the  oil  company,  Instead 
of  remaining  silent,  had  represented  the  fact 
to  be  that  payments  were  to  be  made  in  ac- 
cordance with  Ibe  side  agreement  by  tbe 
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companj.  tbe  statSDOit  would  bave  been  un- 
trae.  Ibe  implied  representation  Invtdved 
in  preaentlng  the  original  agreement  to  the 
fluety,  as  the  agreement  betweoi  tbe  parties, 
was  la  acci»danee  vldi  tba  fact  It  waa 
Uielr  agtemuatt 

[F]  It  la  next  Claimed  that,  If  Om  terms  of 
paTment  in  tbe  contract  of  Qie  oU  company 
were  tb»  agreed  tenna  of  payment,  the  pay- 
ments made  the  contractor  hy  the  transpor- 
tatl<m  company  In  accordance  with  the  aide 
agreement  wtn,  in  fact;  payments  the 
oil  company*  and,  that  being  the  caae,  the 
oil  company  by  mairiTig  gggh  premature  pay- 
ments, altered  ita  contract,  and  tbm  released 
the  sorety  omipany.  This  contention,  It  will 
be  obBOTed,  la  baaed  upon  the  theory  that 
Q»  aide  agretfnent  waa  not  a  part  of  the 
original  contract  and  not  binding  upon  the 
oil  company.  The  tranaportation  company 
made  the  initial  payment  of  10  per  cent,* 
amounting  to  -923,000,  Jnly  7,  1910,  to  the 
contractor,  and  ttwrenpon  a  promlas<»y  note 
tor  that  amount,  payable  In  30  days  at  6  per 
centt  waa  given  by  the  cwtractor  to  tbe 
transportation  company,  and  an  assignment 
of  the  payments  anbseauenUy  to  become  du« 
from  the  oil  company  to  the  contractor  un- 
der the  contract  was  also  taken  as  security, 
all  as  provided  by  the  side  agreement.  It  Is 
true  that  this  amotint,  as  well  as  all  subse- 
quent iustallmeats  called  for  by  the  side 
agreement,  were  fuTniabed  to  the  transpor- 
tation company  by  the  oU  company,  as  was  a 
total  of  nearly  $1,000,000  during  the  five 
montlis  these  reservoirs  were  b&iug  con- 
structed, lu  case  of  each  10  per  cent,  pay- 
ment under  the  side  agreement,  the  oil  com* 
paoy  issued  a  check  for  that  amount,  charg- 
ing the  same  on  its  books  to  the  transporta- 
tion company  In  its  account.  The  chedt  vraa 
then  issued  by  the  same  officers  as  cheers 
of  the  transports tl<m  company,  to  the  con- 
tractor, and  his  note  and  assignment  taken 
as  above  stated.  When  payments  became 
due  under  the  contract,  the  amount  tb.ere<a 
was  credited  back  to  th^  tran^rtatira  com- 
pany. Tbm  legal  effect  of  the  transaction 
was  that  the  Union  Oil  C<Hnpany  loaned  or 
paid  to  the  transportation  ctunpany  the  sev- 
eral amounts  of  these  payments;  the  trans- 
portation company  loaned  the  same  to  the 
contractor,  taking  his  note  in  exchange  there- 
for, expecting  relmbnrsement  from  the  Union 
Oil  Company  as  the  work  on  tbe  contract 
progressed,  in  accordance  wltti  the  assign- 
ment made  to  it  of  sndi  Installment  pay- 
ments. There  is  nothing  fraudulent  or  im- 
moral in  sndb  a  transaction.  Tbe  purpose 
of  tbe  tzansportatftm  company's  side  agree- 
ment was  to  facUitate*  the  building  of  the 
reaem^rs,  for,  wittumt  su<A  payments  dur- 
ing ttie  course  of  the  work,  it  is  In  evidence 
that  the  contractor  could  not  have  perform- 
ed the  wcHTk  and  would  not  have  entered  Into 
the  contract.  A  soiHclent  explanation  for 
187  P^2 


this  drcultoua  method  of  financing  die  con- 
tractor is  that  the  contract  of  the  tranfvor* 
tattw  company  called  for  such  advances  and 
that  all  numeys  expended  by  the  tranigiorta- 
tlon  company  were  advanced  to  it  by  the  oil 
c(»npany.  Tbe  paymaits  made  1^  fbe  trans- 
POTtatlfm  ccHnpany  in  accordance  with  its 
separate  agreement  could  not  'be  taken  as 
payment  by  the  oil  company.  This  state- 
ment, however,  leaves  unanswered  13ie  qnes- 
tlon  as  to  why  tbe  dde  agreement  was  enter- 
ed into  in  the  first  instance.  App^lant'a 
contention  Is  that  the  Interest  of  the  tnuu^ 
porta tlon  company  la  the  building  of  the  res- 
ervoirs was  a  sofflcimt  reason  for  die  accept* 
ance  by  that  corporation  of  the  basard  in- 
volved In  making  die  advancenmte  require 
ed,  and  this  may  well  be  true.  The  testimo- 
ny of  Mr.  Weber,  who  acted  for  the  contrac- 
tor, is  to  the  effect  that  die  attorney  for  the 
oil  company  Insisted  upon  the  payments  as 
specified  In  the  contract  with  the  oil  comjia- 
ny,  for  the  teuoa  that  sach  paymento  wm 
necessary  'to  comply  witti  die  law  of  Oall- 
fomia,  referring,  no  doubt,  to  the  Mechanics' 
Lien  Low.  Section  1184  of  the  Oode  of  OMt 
Procedore,  rdatlng  to  contracts  for  Improve- 
ments whldi  might  result  in  a  mechanic's 
Hmi,  provided: 

"No  part  of  tlie  omtract  price  shall,  by  the 
terms  of  any  such  contract,  be  made  payable, 
nor  shall  the  same  or  any  part  thereof  be  paid 
In  advance  of  the  commencement  <tf  die  wtnrk, 
but  the  contract  price  diall,  the  terms  of 
the  contract,  be  made  payaUe  In  Installmenta 
at  specified  times  after  the  commencement  of 
the  vork,  or  on  the  completion  of  specified  por- 
tions of  the  work,  or  on  tbe  completion  of  the 
whole  work ;  provided,  at  least  twenty-five  per 
cent,  of  the  whole  contract  price  shall  be  made 
payable  at  least  thirty-five  daya  after  the  final 
completion  of  tbe  contract." 

It  also  provided: 

"No  payment  made  prior  to  the  time  when  the 
same  is  due,  under  the  terms  and  conditions  of 
the  contract,  sbaU  be  valid  for  the  puxpoae  of 
defeating,  dindnishing,  or  dlschargiug  any  Uui 

in  favor  of  any  person,  except  the  contractor, 
but  as  to  such  Uens,  such  payment  shall  be 
deemed  as  if  not  made  and  shall  be  applicable 
to  such  Uens,  notwithstanding  that  the  contrac- 
tor to  whom  it  was  paid  may  thereafter  abandon 
bis  contract,"  etc. 

It  also  provided: 

"la  case  sach  contract  and  alterations  there- 
of do  not  conform  snbstantially  to  the  provi- 
sions of  this  section,  the  labor  done  and  mate- 
rials famished  by  ail  persona  except  the  oon- 
tractor  shall  be  deemed  to  faave  been  done  and 
furnished  at  tbe  personal  instance  and  reqaest 
of  the  person  who  contracted  with  the  contrac- 
tor, and  tbey  shall  have  a  lien  for  die  value 
thereof." 

The  attorney  for  the  oil  company  evident- 
ly took  the  position  that  payments  in  ac> 
cordance  with  the  side  agreement,  If  includ- 
ed In  the  contract,  would  have  either  inval- 
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laated  Uie  contract,  <a:  bo  &r  violated  tiie 
proTiaioiiB  of  section  1184  as  to  aUow  aU  ma- 
terialmen and  l8l>oren  Hens  for  their  work 
regardless  of  the  Itanltatiw  of  the  contract 
price.  The  attorn^  flaOy  refnsed  to  make 
alterations  of  paymnits  In  the  draft  of  the 
contract  to  conform  to  the  wishes  of  the  con- 
tractor, and  It  was  for  this  reason,  ai^r- 
ently,  that  the  side  agreement  was  proposed. 
It  wUl  therefore  be  obserred  that.  If  the 
Bide  agreement  Is  treated  as  a  portion  of 
the  contract  between  the  partly,  the  vetj 
result  which  both  of  the  contracting  parties 
were  seeking  to  avoid  will,  by  construction, 
be  accomplished,  and  they  will  be  hdd  to 
have  entmd  Into  a  contract  which  nelQier 
of  tbem  Intended  to  make,  ^le  trial  conrt 
found  that — 

The  side  asreement  "was  in  truth  and  in  ef- 
fect a  device  adopted  by  the  plaintiff  and  the 
said  contractor  to  avoid  discloeing  the  actual 
terms  of  payment  agreed  upon  between  plaintiff 
and  said  CoBtractor." 

[I]  It  Is  not  specifically  found  that  the 
purpose  of  the  parties  was  to  deceive  the 
surety  company,  although  it  ts  found  that 
the  terms  of  payment  contained  In  the  side 
agreonent  were  not  disclosed  to  the  surety 
company,  and  that  that  company  had  no 
knowledge  concerning  the  side  agreement  at 
the  time  It  executed  its  bond,  and  that  the 
fiillare  to  disclose  the  true  terms  of  payment 
"constltTited  and  was  a  conoealnient  of  ma- 
terial facts  and  drcnmstances  important  for 
said  Padflc  Surety  Company  to  know,  and 
that  the  surety  company  was  thereby  ezpos^ 
ed  to  a  risk  and  liability  greatly  in  excess  of 
that  to  which  it  would  have  been  exposed  un- 
der the  terms  of  payment  set  fortli  in  the 
recorded  contract^  It  is  difficult  to  sea  how 
the  surety  was  In  any  wise  prejudiced  by  the 
transaction.  The  oil  company  having  In- 
sisted <(m  the  arrangement  was  In  no  position 
to  claim  that  the  payments  by  the  transpoi> 
tatlon  company  were,  in  fact,  advance  pay- 
m«ts  of  the  contract  price  made  by  it,  and 
as  ^inst  materialmen  and  laborers  It  was 
confronted  with  the  proposition  that  if  the 
loans  made  the  transportation  company 
were,  in  fact,  payments  by  the  oil  company, 
under  the  express  terms  of  the  statute  such 
payments  could  not  be  used  to  diminish  the 
amount  due  the  contractor  as  against  such 
Jiea  claimants,  and  if  it  claimed  in  such  liti- 
gation that  the  side  agreement  was  a  part  of 
the  original  agreement,  and  that  payments 
made  in  accordance  therewith  were  made  by 
the  company,  in  strict  accord  with  its  con- 
tract, it  would  be  met  with  the  proposition 
that,  such  side  agreement  not  having  been 
recorded,  the  whole  contract  was  void, 
and  therefore  the  lien  claimants  would  be 
entitled  to  foreclose  Hens  regardless  of  the 
amount  of  payments  or  of  the  contract  price. 
It  was  necessary  for  the  contractor  to  secure 
money  from  some  source  during  the  progress 


of  the  work  for  ttxe  payment  of  material  and 
labor  used  in  the  work,  and  ws'see  no  great- 
er hasard  to  the  surety  because  sudi  pay- 
ments were  advanced  by  the  transportation 
company 'than  if  fh^  had  been  advanced  by 
a  bank  or  other  money  lender,  secured  by 
assignments  of  the  ctmtract  payments  to  be- 
come dne  thereundCT.  The  surety  Is  ntltled 
to  stand  upon  the  strict  letter  of  his  contract 
and  insist  that  the  same  shaU  not  be  altered. 
Bnt  tills  does  not  mean  that  he  is  entitled  to 
Invoto  equity  to  read  Into  the  written 
contract  i^ovldons  not  cmtalaed  therein,  for 
the  purpose  of  defeating  his  own  obligation. 
If,  as  W0  have  said,  the  transportation  com- 
pany* a  separate  entity,  had  beoi  used  by  the 
officers  of  the  <^  company  for  the  purpose  of 
perpetrating  a  fraud  np<m  the  surety  com- 
pany, the  court  would  relieve  the  surety  com- 
pany from  Ite  obllgatiai  so  fraudulently  pro- 
cured. But  ther?  is  no  suggestion  In  the 
record  ^ildi  Jnstlfles  Hie  conclusion  that 
this  sdieme  was  adopted  for  the  purpose  <tf 
defrauding  ttie  surety  company. 

Bespondente  contend  that,  even  if  we  as- 
sume that  the  side  agreemmt  was  the  agree- 
ment of  the  transportation  company,  and 
that  payments  by  Qie  transportation  com- 
pany were  not  the  payments  of  the  oil  com- 
pany, nevertheless  the  oil  company  made 
payments  to  the  transportation  company  un- 
der the  terms  of  the  contract  t>efore  such 
payments  were  actually  due  thereundn-,  and 
that  these  paym^ts  so  made  by  tbe  oil  com- 
pany to  the  trangportation  company  of  such 
Instelfinents  so  far  altered  the  contract  guar- 
anteed by  the  surety  company  as  to  release 
tbe  surety.  From  an  examination  of  the  rec- 
ord printed  In  the  briefs,  however,  it  does  not 
appear  that  the  defendants  counted  on  these 
payments  in  their  answers,  nor  did  the  court 
find  that  they  were  made.  It  ai^ieani  that 
the  Judgm^t  was  based  upon  the  payment  of 
the  installm^t  of  the  contract  price  as  pro- 
vided in  the  side  agreement  and  at  the  times 
therdn  spedfled.  An  examination  of  the 
typewritten  transcript  confirms  the  conten- 
tion of  the  appellant  that  the  decision  of  the 
trial  court  was  not  based  upon  the  theory  of 
tbe  premature  payments  by  the  oil  company 
to  the  transportation  company. 

[1]  There  remains  to  be  considered  the 
question  of  the  resiXKislbillty  of  the  respond- 
ent Indemnitor,  Carl  Leonard t  In  consider- 
ation of  the  sum  of  $6,000  he  executed  to  tbe 
surety  company  a  contract  of  Indemnity,  by 
which  he  agreed: 

"That  in  ctmslderatlon  of  the  said  Pacific 
Surety  Company  becoming  surety  upon  said 
boDd,  the  said  parties  of  tbe  first  part  should 

and  would  at  'all  times  indemnify  and  keep  itt- 
demnifled  and  save  harmless  the  said  company 
from  and  against  all  loss,  coats,  damages,  charg- 
es, couneel  feee  and  expenses  whatsoever,  which 
Baid  compaDj  shall  or  may  for  an;  cause,  at 
any  time  sustain,  incur  or  be  put  to  for  or  by 
reason,  or  la  consequence  of,  said  company  hav- 
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iag  exeoDted  nM  tmncT;  and  tike  Bald  parties 
ot  the  flrat  part  In  and  bj  ttu  aald  cuitract  did 
farther  omrenant  and  agree  to  pay  to  said  oom- 
panr  and  Its  reprefeotatiTes  all  damages  for 
which  said  companr  or  its  repreBeDtatives  shall 
become  responsible  npon  the  said  hooA,  before 
Bsid  company  or  its  repreaeotatlTes  shall  be 
compdled  to  pay  the  same;  any  sami  to  paid, 
bowerer,  t»  be  allied  to  the  payment  of  aach 
damaces.*" 

Plaintiff  waa  entitled  to  soe  upon  this  con- 
tract Ocff  T.  Ladd,  181  OaL  267,  118  Fac. 
T82.  The  same  reaaoning  wU<A  regnirea  as 
to  hold  tbat  tbe  surety  company  was  not  ex- 
onerated because  of  13ie  execution  ut  tbe  aide 
■greement  ov  the  adTancemeats  made  there- 
under bj  tbe  transportation  company  to  the 
contractor  requires  na  to  hold  that  Carl 
Leonard^  jhe  Indonnitor,  la  not  therein  m- 
leased. 

Tbb  Judgment  Is  rereraed. 

We  concnr:  LBNNON,  J.;  KBBBIGAN, 
Jndge  pro  tern. 


OUTTINO  et  aL  T.  YAUGHN,  City  Treasnrer, 
et  aL   (S.  F.  80000 

(Sapreme  Oonrt  of  ChdUwola.  Jan.  29.  1920.) 

1.  ICumOXPAX.  OOIPOBATXOHS  ^S>266— QOAB- 

na  DOES  HOT  nxvznt  oxtt  tboic  adowukq 
ntmBtova  or  Snm  IicnoTnacNT  Aor. 
Tbe  charter  ot  tfie  city  of  Rldiniond,  appro?- 
«d  by  tbe  L^islatnre  of  1009,  being  wholly 
■Oeat  as  to  the  mode  of  exercising  authority  to 
improTe  streete,  a  rasolatton  of  intention  by  tiie 
dty  eonndl  adopting  the  provisions  of  tlie  Im- 
provement Act  of  1911,  approved  April  7, 1911, 
was  an  adoptioD  of  all  tht  provisions  of  such 
act  as  to  the  mode  of  doing  work,  was  aa^or- 
ized  by  law,  and  was  not  invalid  under  Const 
art.  11,  I  6>  provi4fng  that  cities  organized 
onder  charter  shall  be  governed  bj  genend  laws, 
except  In  mtmicipal  affldrs. 

Z  HcinCIFAX.  GOBPOaATIOHS  «=348S,  489(1)— 
WBrrran  waives  or  objections  bt  abut- 

TTHQ  OWNXB  CONCLUSIVK  OH  HIH. 
Where  owners  of  land  abutting  street  made 
Written  agreement  with  contractor  expressly 
waiving  any  right  of  protest  against  the  per- 
formance of  tlie  wwh  or  against  the  validity  of 
useasment  district^  radi  owner  wUI  not  ther&. 
after  be  heard  to  complain  of  any  matter  or 
tUag  emlwaeed  irithin  the  terms  o(  the  waiver. 

3.  UmnciPAi.  oobpobationb  4=9493(^-^1x7 

CoDHCIL'S  DETBBMniATXOir  OT  TALXDITT  OF 

AsraasMBiVT  ooircLVBiVB  nr  absinoi  or 
laauD. 

ThB  cSty  coohdl  In  hearing  an  appeal,  un* 
der  Street  ImprovMMnt  Act  1911,  t  20,  Involv- 
ing the  validity  of  street  improvement  asseas- 
DMnt  acts  jndidally,  and,  no  appeal  being 
pnvided  by  ^  act,  its  action  must  be  held  con- 
elniivek  In  the  abeence  of  fraud,  whenever  its 
determination  ia  brought  into  question  collat- 
eraily  before  any  other  trlbonaL 
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4.  BTronNcB  «=»S8(1)— OmcEBS  piastniBD  to 

FKPOBU  DUTY. 

It  Is  presumed  that  all  public  officers  per- 
form their  duties  in  a  lawful  manner. 

6.  MnnioiPAL  oobpobatiokb  «=:^98(6)— Db- 
tebmiitation  or  councn.  on  appeal  fbom 

STBEET  HCPBOyBUBNT  ABSESSUENT  PBEBITHED 
VALID. 

Where  a  city  council  had  a  full  hearing  on 
an  appeal,  under  Street  Improvement  Act  1911, 
8  26,  to  determine  vaUdlty  of  street  Improve- 
ment assessment  and  heard  witnesses  and  ar* 
gumenta,  and  their  determination  waa  supported 
by  the  evldaieet  the  preanmptlia  that  the  de- 
daim  of  the  board  waa  based  on  the  merits 
is  not  rebutted  by  evidence  of  statements  made 
by  one  or  more  conndlmen,  expressing  an  opin- 
ion "that  the  assessment  was  onjust  but,  as 
the  matter  would  go  to  the  courts  in  any  event 
It  would  be  fair  to  the  contractor  to  uphold  the 
aasessment.** 

6.  MuwioiPAL  ooBFoaaxioirs  i0..i  101(8)— Ob- 
nomHv  THAT  AarasaHxinF  was  rot  aooobd- 
nf e  TO  itBHMfiia  kot  auaxAzmo  xxceft  bt 

OOROLimn  ■nDBROB. 

Plaintiff,  in  prooaadlngs  to  restrain  sale  <^ 
land  on  the  gronnd  that  there  was  clear  failure 

to  assess  the  property  according  to  benefit  un- 
der Improvement  Act  cannot  complain  of  non- 
suit on  this  ground,  unless  there  appears  in  the 
record  of  appeal  to  council  convincing  and  con- 
clusive evidence  that  under  no  c(mcelvable  con- 
ditions could  his  land  have  been  benefited  in 
the  proportion  stated  by  the  aaaeasment 

7.  HumoxpAX.  coBpoBATiowB  ^3>484CB)— SItx- 

DENGE  HELD  INBUmOlBNT  TO  SHOW  UKDS 
irOI  BENBTITBD  AS  ASBE88BD. 

In  proceedings  to  enjoin  sale  of  land  for 
street  assessments  on  the  ground  ot  failure  to 
assess  the  property  according  to  benefit  evidence 
held  not  to  clearly  and  ctHivincingly  ^ow  that 
under  no  conceivable  conditions  could  plaintiff'a 
lands  have  been  benefited  In  the  proportion  stat' 
ed  by  the  assessmeat.  * 


8.  MUIVXOIPAL  OOBPOBATXOKS  ^9»469(U— As- 
BEBOllUnr  ROT  8H0WR  TO  BE  INVALID  TOE 

FAZLinB  TO  Aassaa  ir  aogobxiarck  wxth 

BEREHTB* 

That  ^aintUPs  land  waa  assessed  to  a  dqith 
of  200  feat,  while  other  land  was  aaseased  only 
to  a  depth  of  100  feet,  that  a  narrow  strip  of 
land  separating  plaintiff's  property  from  the 
street  for  a  portion  of  its  length  was  assessed 
at  the  same  rate  per  square  foot  as  the  landa 
whose  frontage  It  obstructed,  and  tliat  plain- 
tiff'a lots  situated  more  than  100  feet  distant 
from  the  avenue  were  aasessed  at  lha  same  rate 
per  square  foot  as  lots  bordering  on  the  avenue, 
held  not  to  soffidaatly  establish  the  invalidity 
of  the  aasessment  of  plainttlTB  land  fbr  failure 
to  assess  tbe  proputy  according  to  benefit 

9.  Trial  ^33375— Facts  aAiNED  nou  view 

CONSTITUTE  BVXDBROE. 
A  view  of  the  premises  by  tiie  court  and  tbe 
focts  gained  therefrom  donstitute  independent 
evidence  to  be  considered  by  the  court  In  arriv- 
ing at  its  conclusion. 


4Ss»For  othor  eases  ses  same  iaplt  and  KffT-NUHBBR  In  all  K«r-Miunbsr«d  DlsesU  and  ladezas  - 
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10.  Amu.  AND  DBcn  «S3981(1)— That  th- 
ai. CODBT  FOUND  NOTHINO  nOlC  A  TIBW 
WHICH  WOULD  AFnCT  HIS  nKDINO  BUSTAHT- 
INO  ASSESSMBRT  PBESUUED. 
In  proceedinKB  inTolving  the  validity  of  a 
street  UMssment,  where  the  trial  court  Tiewed 
the  ivemiBeB,  it  moBt  be  preaumed,  on  .appeal 
from  his  decision  Bastainlng  the  assessment, 
that  nothing  was  revealed  by  the  view  which 
would  make  it  inconceivable  that  plaintifiTs  land 
might  have  rec^ved  a  mbstantially  uniform 
benefit  from  the  improvement  work  In  question. 

In  Bank. 

Appeal  from  Superior  Oourt,  Contra  Costa 
County;  A.  B,  McKenzie,  Judge. 

Suit  by  H.  C  Cutting  and  another  to  m- 
join  I.  R.  Vanghn,  City  Treasurer  of  Rich- 
mond, and  others  from  selling  land  to  sat- 
isfy dty  street  improvement  bonds.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

H.  0.  Catting  and  Wm.  H.  H.  Hart,  boOi 
<MF  San  lYandsoo  CC,  Jobn  Butler,  of  San 
Francisco,  of  oonnsel),  for  ai^ellantsw 

D.  J.  Hall,  ot  BklunMid,  M.  R.  Jcmea,  of 
San  Frandsook  and  Bverta  &  Swing,  of  Fres- 
no, for  respondents. 

LENNON,  3.  t1]  The  f^  upon  wblcih  this 
appeal  is  based  are  stated  in  13ie  <q;^i<Hi  of 
the  District  Conrt  of  Appeal  for  the  First  ap- 
p^ate  distrtet;  diTl8i<ni  1,  We  adopt  that 
opinion  in  part  as  follows: 

"This  is  an  apiieal  from  a  jadgment  for  de- 
fendants, entered  after  the  granting  of  their 
motion  f»r  noniuit,  in  an  action  wlier^  plain- 
tiffs sued  as  the  owners  of  certain  lands  lying 
to  the  north  and  northeast  of  Ridimond  ave- 
nne  in  the  dty  of  Richmond ;  and  tiie  defend- 
ants are  said  city,  its  conncilmen,  street  super- 
intendent, and  treasQrer,  certain  street  improve, 
m^nt  corporations,  and  the  John  NichoU  Com- 
pany, which  is  the  owner  of  the  land  lying  to 
the  south  and  aoathwest  of  Richmond  avenue, 
and  of  a  narrow  strip  to  the  north  and  north- 
east thereof  as  wdl.  The  anit  involves  tiie  va- 
lidity of  the  proceedings  for  tibe  improvement 
of  Richmond  avenue  taken  by  the  city  under  the 
proviidons  of  the  Street  Improvement  Act  of 
1911  (St  1911,  .p.  730),  and  the  relief  sought 
by  plaintiffs  is  an  injunction  to  restrain  the 
city's  treasurer  from  selling  their  property  to 
satisfy  the  hen  of  certain  street  improvement 
bonds  issued  thereon.  Plaintiffs  also  pray  for 
a  decree  declaring  invalid  the  prooeedings  for 
the  creation  of  the  street  ImpntTement  district, 
and  canceling  tlie  assessments  oa  lAaintiff's 
property  on  ttie  gnmnd  ^t  tiie  same  was  not 
made  in  proportion  to  benefits  received.  *  *  * 

"PUdntiilb  urge  uptm  the  <»mrt  with  particu- 
lar emphasis  a  contention  that  the  Street  Im- 
provement Act  of  1011  is  not  applicable  to  the 
city  of  Richmond,  and  tiiat  the  city  was  with- 
out power  to  proceed  to  improve  ita  streets  un- 
der the  terms  of  that  act.  The  city  of  Rich- 
mond is  governed  by  a  duurter  approved  by  the 
Letfslature  of  190&,  and  in  that  charter  power 
is  granted  to  the  dty  to  establish,  open,  pave. 


and  otherwise  Improre  Its  streete^  and  to  levy 
special  assessmaita  to  defray  de  cost  tliercof. 
Plaintiffs  claim  that  under  the  piovlsiwis  of 
section  6  of  article  11  of  the  state  C<mstitntion, 
that  'cities  and  towns  heretofore  or  hereafter 
organised,  and  all  diarters  thereof  framed  or 
adopted  by  authority  of  this  Constitution,  ex- 
cept in  municipal  affairs,  shall  be  subject  to  and 
contrcdied  by  general  lavrs,*  any  street  laws 
adopted  by  tiie  Legislature  subsequent  to  the 
Q>provaI  of  the  ei^'s  charter  are  ln8M>licable 
to  tt  Fl^tiffs*  oontenti<m  is  not  teuaUe  in 
the  present  instance,  because  the  diarter  of 
Richmond  is  wholly  silent  as  to  the  mode  of  the 
exercise  of  the  authority  to  do  street  work; 
and  the  dty  council  in  their  resolution  of  in* 
tendon  to  do  the  work  in  question  expressly 
provided  that  'this  resolution  of  intention  is 
adopted  under  tiie  provisions  of  the  Improve- 
ment Act  of  19U.  approved  April  7, 1911.'  This 
amounted  to  an  adoption  of  all  of  tlie  provlsiuis 
of  the  act  in  questttm  ss  to  tiie  mode  of  ex- 
ecuting the  power  granted,  and  was  dearly 
authorised  by  law.  Clouse  v.  San  Diego,  159 
Cal.  484,  114  Pae.  573;  Park  v.  Pacific  Fire 
Extinguisher  Co.  (App.)  173  Pac.  015;  Cit7 
of  Petaluma  t.  Hughes  ,(App.)  174  Pac.  336." 

See,  also,  Ode  t.  Ltn  Angdes,  182  Pac. 

436. 

[2]  The  plaintiffs  present  a  number  of 
points  concerning  the  claimed  Invalidity  of 
the  resolution  of  intention,  alleged  defects 
In  the  pcetlogs  and  In  the  contract  While 
these  points  are  ai^ed  at  great  length  and 
with  much  detail  and  in  a  variety  of  form, 
the  answer  to  them  all  is,  we  think,  to  be 
found  In  the  fact  pleaded  by  the  answer  of 
the  defendants  and  adduced  in  evldmce  at 
the  behest  of  the  lOaintlffs  that,  after  the 
execution  ot  the  contract  tor  the  ddng  of 
th»  work  and  while  said  work  was  In  pros- 
resa,  the  plaintiff  entered  Into  a  written 
agreement  with  the  defendant  Worswlck 
Street  Paving  Company  which  recited  the  fact 
that  the  plaintiff  was  the  owner  of  certain 
lands  abutting  upon  the  portita  of  Blchmoad 
avenue  which  was  to  be  Improved ;  that  the 
paving  company  had,  pursuant  to  the  terms 
and  ccmdltloDS  of  the  resolution  of  intention, 
entered  Into  a  contract  with  the  city  of  Rich- 
mond tot  the  impTOTement  of  Richmond  are* 
nue;  that  plaintiff  as  the  owner  of  iwv^rty 
on  Bldunimd  aTenue  was  dedrons  of  having 
the  Imtfforemoit  ctf  said  aTuroe  completed 
without  onneoeasary  delay  and  therefore  ex- 
pressly waived  **aa:y  rli^t  ot  protest  against 
the  performance  of  said  vrotk  by  the  party  of 
the  sectmd  part  [defendant  Worswick  Street 
Paving  Company]  imder  said  oiHitract  [for 
the  doing  <tf  the  work]  against  the  assess- 
ment district  (seated  nnder  said  resdnUoii 
of  intention  Na  106."  It  wlU  thus  be  seen 
that  the  plaintiff  waived  every  d>jectioik 
whidi  inl^t  have  beea  made^  in  limine^ 
against  the  validity  of  the  assessment  di^ 
trlct  and  the  proceedings  bad  tiierennder,  save 
and  except  that  the  method  of  assessing  the 


^3»For  other  cases  see  same  tople  and  KBT-NUMBBR  In  all  Key-Numbered  Dtgests  and  Indei,es 
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property  of  the  plaintiff  wu  not  In  accord- 
ance  with  the  b«zteflt8  received.  In  abort, 
the  work  In  qnestton  bavlng  been  completed 
npoQ  the  CalUi  of  the  nndlsputed  tact  that 
plaintiff  bad  waived  lOl  <AJection  to  the  pro- 
ceedings crauiected  with  the  dotng  of  said 
work  save  as  to  the  manner  of  apportioning 
tbe  coat  of  the  wmk,  anA  consented  to,  ac- 
cepted, and  ratified  said  Ewoceedings,  and 
desired  and  aoanlesced  In  the  making  of 
Bald  ImprovementB,  the  plaintiff  will  not  now 
be  heard  to  comiflain  of  any  matter  or  diing 
embraced  within  the  terms  of  the  waiver; 
for  to  permit  him  to  do  so  wonld  be  giving 
countenance  to  a  fraud  nptm  the  amtractor 
and  the  owner  of  the  bonds  Issued  pursuant 
to  the  iHocee^ngs,  and  this,  ot  course,  the 
law  win  not  tolerated  Oummlngs  v.  Kearney, 
141  ObI.  156,  74  Pac.  7S».  See,  also,  Allen 
T.  Hance,  161  OaL  180,  118  Pac.  627,  and 
Bemlllard  v.  Blak^  etx.,  Go^  160  OaL  277, 
283.  146  pac.  634,  Ann.  Gas.  1016D,  461. 

The  rally  questions  remaining  to  be  dls- 
cooMd  are  those  relating  to  plaintUTs  conten- 
tion that  the  granting  of  the  motion  for  a 
nonsuit  was  error  by  reason  of  the  presence 
in  the  recttfd  of  evidence  Indicating  that  the 
assenment  of  the  property  of  the  plaintiff 
corporation  was  not  made  In  accordance  with 
benefits  received,  but  was,  on  the  contrary, 
made  on  a  purely  arbitrary  basis.  In  making 
this  ccmtaitl<Hi  lAalntlff  Is  met  by  a  difficulty 
arising  from  fhe  terms  of  section  26  of  the 
Street  Improvoneut  Act  of  1911.  That  sec- 
tion provides  for  an  appeal  to  the  dty  coon- 
dl  by  pawns  Interested  In  determlnhig  the 
validly  of  an  assesuaent  made  pursuant  to 
the  terms  of  the  act,  and  also  provides  that 
the  decision  of  the  council  np«L  the  qneetionB 
presented  upon  sucli  appeal  shall  be  final. 
Pursuant  to  the  provisions  of  this  act  an  ap- 
peal was  taken  to  the  dty  coundl  In  the  In- 
stant case.  That  body  considered  the  appeal 
very  s^onsly,  witnesses  were  ncamined,  ar> 
gnments  were  made,  and  all  of  the  formal- 
ities of  a  full  hearing  were  observed.  The 
dty  attorney  and  all  of  the  trustees  compos- 
ing ttie  council  were  pieeent.  At  the  con- 
chialoa  of  the  hearing  the  council  duly  en- 
tered its  icsolntlon  uphcddlng  the  assessment 
and  overmllng  the  appeal.  Tba  resolution 
recited  that  the  council  had  heard  and  con- 
sidered the  evidence  In  relation  to  the  ai^ieal 
and  tbe  <Aeek  eertlfled  that  the  resolutlcm  had 
been  dnly  passed  and  ad(V)ted  1^  a  unanimous 
rote  of  all  of  the  conndlmai.  Plaintiffs  at- 
tadE  this  rest^utlon  upon  two  grounds. 

[1-B]  It  is  first  conteuded  that  Oie  TwAxt- 
Ooa  should  be  diarc^Med  for  the  reason 
that  there  is  8<Hne  evidence  in  the  record  to 
the  effect  that  the  council,  not  realising  the 
finality  of  Its  dedslon,  and  believing  tliat  tlie 
case  wonld  have  to  go  to  the  courts  in  any 
event,  may,  for  this  reasm,  have  mAsld  the 
assessment  as  a  matter  of  form,  aiiis  con- 
tention la  twsed  npon  testimony  to  the  dfect 


that  during  the  course  of  t2ie  hearing  one 
more  of  the  oonndlmen  expressed  an  opin- 
ion that  tihe  assessment  was  unjust,  but  Oiat, 
as  the  matter  would  go  to  the  courts  In  xny 
«ven^  it  wonld  be  fairer  to  tibe  contractor  to 
upliold  the  assessment  Vt»  contention  is 
withont  merit  The  council  acted  judicially 
in  its  determination  npcm  tbB  appeal,  and,  as 
In  the  case  of  the  judgment  of  any  tribunal 
for  whldi  there  is  no  review  provided  by 
statute,  its  aetlcHa  must  be  h^  conclusive, 
In  the  abSMice  of  fraud,  whenever  the  fact 
determined  by  it  is  brou^t  Into  questiMi  col- 
laterally before  any  other  trtbunaL  Lam- 
bert T.  Bates,  187  Cal.  676,  678,  70  Pac.  777. 
The  complaint  herein  contains  no  allegation 
of  fraud  in  the  cmduct  of  the  hearing,  nor 
does  the  record  reveal  evidcatoe  of  sudi  firand. 
Mcnreover,  It  la,  of  course,  presumed  that  all 
public  oflScers  perfmn  their  dntlee  in  a  law- 
ful and  proper  manner.  16  Ore.  1076.  When  it 
is  recalled  that  all  otf  the  formalities  of  a 
full  hearing  were  observed,  witnesses  b^g 
examined,  argnmrats  being  made,  and  tbe 
dty  attorney  and  an  <tf  the  conndlmoi  b»* 
Ing  present  whoi  it  is  orasld^ied  that  the 
council  was  presumably  aoqualoted  with  tbA 
terms  of  the  statute  providing  that  Its  de- 
termination npon  the  appeal  should  be  final, 
and  when  these  facts  are  cmsidered  in  con- 
nection with  the  solemn  redtatlons  of  the  re»> 
(Motion  Itself,  and  In  connection  with  the  fact, 
determined  tisewhere  in  this  oplnlwi,  that  the 
dedalon  of  the  coundl  is  supported  by  the 
evidence  we  cannot  say  that  tbe  evidence  of 
the  statMnents  made  1^  Mie  or  more  council- 
men  before  the  conduslon  of  the  hearing  was 
suffldent  to  rebut  the  presumption  that  the 
ultimate  decision  of  the  board  was  based  up- 
on a  full  and  fiiir  consideration  of  the  case 
upon  its  merits. 

[I]  It  is  next  Insisted  that  It  aK>eara  fr<»n 
the  record  that  there  was  a  dear  failure  to 
assess  the  property  according  to  braefits,  and 
that  therefore,  under  the  rule  announced  in 
Spring  Street  Co.  v.  Los  Angeles,  170  Cal.  24, 
148  Pac.  217,  L.  B.  A  1918E.  197,  tbe  court 
should  set  the  assessment  aside  lrreq>ective 
of  l^e  action  of  the  dty  authorities  In  con- 
flrmlug  the  assessment  upon  the  appeal  to 
them.  Plaintiff  cannot  however,  comirfain  of 
the  ncmsnlt  on  this  ground,  unless  there  ap- 
pears In  the  record  convincing  and  oonduslve 
evldmce  that  under  no  cmcelvaUe  conditions 
could  the  several  parcels  of  land  have  been 
benefited  in  the  proporti<m  stated  by  the  as- 
sessment  Bo(^ridge  Place  Ca  v.  Ci^  OOundl 
of  the  City  ot  Oakland,  172  Pac.  UIO;  Nut- 
ting V.  Los  Angeles,  35  Oal.  App.  610,  170 
Pac.  680;  Tholts  v.  Byxbee,  84  CaL  Appt  226, 
235,  167  Paa  166. 

[7]  It  appears  that  the  iHroperly  in  the 
improvement  district  with  whidi  we  an  here 
concerned  wu  assessed  at  a  nnifdrm  rata 
per  square  foot  It  is  claimed  that  this 
amounted  to  an  arbitrairy  assesament  by 
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reuoD  of  flw  fact  tbat  mndi  of  Oie  land  of 
.  the  plaintiff  cOEpotatkHH  la  cwampy  and  lies 
below  tbA  levd  of  the  street,  while  the  land 
aaseaaed  to  the  Jolm  mdwll  Company  Is  iq>- 
lamL  While  It  to  tnie  that  the  evidence 
shoWB  that  itolntlff'B  land  Is  In  part  only 
svamp  and  orerflowed  land,  it  Is  also  true 
that  the  evidence  shows  that  nrach  of  the 
land  of  the  Jcdm  Nldioll  Company  Is  made 
iq>  of  prec^itoua  cuts  and  steep  bills.  While 
the  expense  of  making  use  of  ^ther  parcel  of 
land  for  any  pnqKMe  woold  be  considerable, 
there  to  evidence  to  the  effect  that  the  ex- 
pense of  filling  in  the  swamp  land  would  be 
no  greatw,  if  as  great,  as  ttiat  of  grading 
down  the  nidand.  8adi  being  ttie  atate  ot 
the  record,  we  cannot  say  that  the  erldenoe  is 
dear  and  conTindng  to  the  ^tect  that  under 
no  concelvaUe  ccmditions  conld  the  lowland 
hare  derived  a  benefit  from  the  street  work 
anbstanttolly  less  per  square  foot  of  land 
assessed  than  that  derived  by  the  tVland. 

[I]  Complaint  to  also  made  because  plain- 
tUTs  land  was  assessed  to  a  depth  of  200 
feet,  while  mndi  of  Qie  ivtond  acioee  the 
street  on  the  southerly  side  of  Blchmond 
avenne  was  assessed  only  to  a  <^ttL  vt  100 
fOet.  Ttkd  least  depth  cf  the  assessment  dis- 
trict on  the  south  is.  It  to  true,  about  100 
feet;  bat  It  to  also  tine  Qiat  the  greatest 
dQ»th  oa  the  south  Is  S7S  fee^  and  that  at 
Tailoos  places  it  mas  22S,  240,  and  257  fMt 
south  of  the  amine.  Oonslderlng  the  Inoken 
and  uneven  ctaancter  ftf  the  land,  It  to  cer- 
tainly not  inooncetvable  that  the  areas  In- 
cluded within  the  Ixregular  boundary  on  the 
south  and  within  the  200-foot  boundary  on 
idaintiff's  land  may  have  received  a  substan- 
tially uniform  beneSt  from  the  Ixaprovemmt 
voafk.  Possibly  nune  land  Aould  have  berai  In- 
duded  In  the  district  on  tile  south  aide  of 
Bichmond  avenue,  tnit  we  cannot  say  frcHn 
anything  appearing  In  the  record  befOre  us 
that  that  might  not  have  beoi  a  genuinely  de- 
batable questl(m, 

[I,  II]  The  same  answer  must  be  made  to 
the  complaint  that  the  narrow  strip  separat- 
ing idalntUTs  tond  fran  Bichmond  avwue 
for  a  portion  of  its  length  was  assessed  at 
the  same  rate  per  square  foot  as  the  land 
whoee  frontage  it  obstructed  and  tbat  the 
plalnttfTs  loto,  which  are  situated  between  100 
and  200  feet  dtotant  from  the  avenue,  were 
assessed  at  the  same  rate  p^r  square  foot 
as  the  lota  bordering  on  the  avenue  Itself.  It 
might  Indeed  be  plausibly  argued  that  the 
land  cut  off  from  the  highway  should  have 
been  assessed  at  a  lower  rate  than  the  narrow 
strip  which  lies  between  it  and  the  avenue.  It 
might  Just  as  well  be  argued,  however,  that 
on  account  of  its  shape  and  size  the  strip 
could  be  put  to  no  valuable  use,  and  did  not. 


therefon,  receive  the  substantial  benefit  from 
the  impromaatt  reodved  by  idalntUTs  land. 
Upon  thto  view  of  ttie  matter  it  seems  a  Calrly 
debatable  qoestlaD  as  to  whether  the  assess- 
ment of  plalntUTs  lots  was  unduly  high  in 
comparison  with  the  narrow  strip  assessed 
to  the  J<An  NiduiU  OMvany.  Ufcewlse,  it 
cmnot  be  said  that  the  mere  fact  tbat  the 
land  situated  between  100  and  200  feet  from 
the  avenue  was  atscssed  as  mudi  per  square 
foot  as  the  land  fronting  on  the  highway  in 
itself  Inccntastably  estabiiidMS  a  patent  fall- 
jm  to  make  the  assessment  in  accord  with 
ben^to.  When  it  to  remembered  that  Blch- 
numd  avoiae  was  designed,  not  merely  to 
create  an  ouOet  tor  the  Immediately  adja- 
cent land,  but  to  serve  a«  a  main  artory  of 
travel  directly  benefiting  a  large  territoryt 
and  whan  it  to  furdier  oonsidered  that  the 
rdatlve  benefit  derived  by^  the  various  par^ 
0^  of  land  d^ends,  not  only  upon  mere 
proximity  to  the  Imiwovemeot,  bnt  larg^, 
alsot  upon  their  availablli^  for  use  result- 
ing from  relative  ttvogiaphlcal  advantagea, 
it  to  certainly  not  Inconoelvable  that  fbe 
whfde  of  piainturs  tond  may  have  received 
a  substantially  nniform  benefit  from  the  im- 
provement Not  mly  do  we  find  no  evidence 
in  the  record  irtilch  to  necessarily  IucwbIjih 
tSQt  With  thto  oonclnslai,  but  we  find  tbat 
the  decision  of  the  court  was  based,  in  part 
at  least,  upon  the  facta  gained  firan  a  -view 
of  the  pronises.  Sudi  a  view,  as  h^d  In 
Hatton  V.  Gregg,  4  Cal.  App.  637,  88  Pac. 
:^92,  constituted  ind^>eildrat  evidence  to  be 
considered  by  the  court  in  arriving  at  its 
conclusion.  It  must  be  presumed  that  noth- 
ing was  revealed  by  the  view  which  would 
make  it  inccmcrivable  tbat  all  of  plalntifrs 
land  might  have  received  a  substantially  uni- 
form benefit  frxxn  the  Improvemoat  work  In 
question. 

Upon  these  considerations  we  are  of  the 
opinion  that  noae  ot  the  various  differences 
claimed  to  exist  b^ween  the  several  parcels 
of  land  included  in  the  assessm^it  dtotrict 
aflMd  convincing  and  conclusive  evidence 
that  under  no  conoeivable  drcumstance  could 
the  asBesBmGait  have  been  made  in  prt^mrtlmi 
to  ben^ts.  In  the  absence  of  such  evld^ce 
It  in  impossible  to  hold  that  the  dty  council 
of  the  dty  of  Rldimond  were  guilty  of  an 
abuse  of  discretion  In  overruling  [daintift's 
appeal  so  clear  and  convincing  as  to  bring  the 
case  within  the  mle  laid  down  In  Spring 
Street  Co.  v.  Los  Angdes,  supra. 

The  judgment  to  afilrmed. 

We  concur:  ANGELLOTTI.  O.  J.j  SHAW, 
J.;  WILBUR,  J.;  LAWLOR.  J.;  OLNET, 
J. ;  KERRIGAN,  Judge  j/tro  tent 
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MARTIN  T.  SHEA.   (L.  A.  5206.) 
(SnpTcme  Court  of  California.   3m,  27,  1920.) 

1.  MuviapAi,  ooBPOBATions  #30800(2)— Oosr- 
TRACTOB  nEaLiasirr  nr  lunifa  tbbrch  ttit- 

GUAKDKD,  BBSTTX/tlNa  HT  IStjm  TO  TMHOtB- 
GCB  nf  AUTOMOBILB. 

In  flndliis  that  defendant  sewer  oootrac- 
tor's  trench  was  maintained  by  him,  nnguarded 
dther  hf  lighta  or  barriers,  in  violation  of  a 
section  of  the  ordinance  of  the  <!ity.  the  court 
found  in  effect  that  tiie  contractor  vas  gnilty 
of  negllgenee  per  se  in  Telatim  to  a  passenger 
in  an  a^utomobil^  injured  when  Hie  ear  wait 
Into  tlie  trench. 

2.  MUHICIPAL  COBPORATIONS  «S9819(^— BVI- 
DEKCS  SHOWZltO  ACCIDENT  TO  ATTTOHOBtUi 
THBOTTGB  BUSNZirO  INTO  mrOVABDSD  BIWSB 
TUHCH. 

In  an  action  asaiurt  a  tMwer  contractor  for 
injoriea  to  a  paasenger  in  an  antomobOet  idileh 
ran  into  a  trendi  left  ongnarded  by  the  con- 
tnctor*  evidence  Md  to  show  how  the  acci- 
deot  happened,  not  bdag  nnoettain  on  that 
point. 

8.  MuwasaAx,  ooBPOBATxoirs  «s»810(8,  7)— 
ElmwRCB  QDTPtnrnHo  FiHDiHaa  that  uw- 

■B  OOHIBAOTOB  OATS  HO  WABNINQ  OV 
xmiOB  XR  8IBBBT  BT  UOHTS. 

In  an  action  against  a  sewer  contractor  for 
injuries  to  a  paasenger  in  an  automobile  whidi 
ran  into  his  unguarded  trench,  evidence  held  to 
support  findings  that  defendant  contractor  fail- 
ed and  n(«Iected  to  give  warning  by  lights  or 
othezwiae  o<  tiie  exiateoce  of  tlie  trendi,  and 
that  tie  driver  of  tlu  automolnle  did  not  know 
the  trench  was  there. 

4.  MuinCZFAZ.  C0BP<»ATI0KS  •=»819(^>— lOA- 
BIX2TT  or  SB  WEB  OONTBACTOB  TO  AtJTOKO- 
BIU  PA88KNOXB  FOB  lUIMTAZnZNG  W- 
QUABDKD  TBBNOB  WITHOUT  UOHTS. 

A  passenger  in  an  antomoUle,  injared  when 
It  ran  into  a  sewer  cmtractor's  trench,  sufB- 
dently  established  her  ease  against  the  con- 
tractor by  lowing  that  he  maintained  the 
trench  between  two  tracks  without  any  guard 
or  barrier  to  prevent  persons,  teams,  and  auto- 
mobiles from  falling  into  it,  and  withont  any 
light  or  lights  to  give  warning  of  the  danger, 
aa  required  by  ordinance  of  the  city. 

5.  HtmCIFAL  COBPOBATION8  4s»816(8)  —  OB- 
DIHAHOB  BXQtriBXnO  BABBIBB8  AITD  ZJEGHTB 
ADHZaSIBLB  IN  AUTOHOBILB  PASaBNGEB'B 
ACrrtON  FOB  XNJXTBIE8  BT  DBITING  INTO  OON- 
^AOTOB'S  0]fOUABDXD  DITCH. 

In  an  notion  againat  a  aewer  contmetw  for 
InjnriM  to  a  passoiger  in  an  autwnbbile  whidi 
fdl  into  hia  unguarded  and  nnlighted  trendi, 
ordinance  ot  the  city  requiring  barriers  and 
lighta  about  such  an  excavatim  was  admissible 
under  plaintifiT's  allegation  that  defendant  con- 
tractor negligently  maintained  the  trench  with- 
out any  barrier  or  lights. 

6w  Dakages  <t=>185{2)— Bvidenob  or  febua- 
iTKirr  iNJuaixs  to  eldkklt  wohan  bustaxn- 

ING  $1,200  VXBDICT. 
In  an  action  againat  a  aewer  contractor  for 
injuries  to  an  elderly  woman,  passenger  in  an 
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automobile  which  ran  into  the  contractor's  open 
trench,  evidence  hM  to  sustain  trial  court's 
finding  that  plaintiff's  injuries  were  permanent 
in  their  diaracter,  and  had  permanently  in- 
jured her  health,  strength,  and  activity,  so  that 
verdict  of  $1,200  for  her  was  not  exceseiva 

7.  Afpbai.  and  sbbob  «=3l013— Findiftg  on 

DAUAOE8  WLLL  NOT  BE  BET  ABIDE  AB  EXCES- 
SIVE nNI-EBB  BHOCEING  TO  SENSE  OF  JUffTlOE. 

The  rule  that  only  where  verdict  is  so  gross- 
ly disproportionate  to  any  reasonable  limit  of 
compensation  warranted  by  the  facts  as  to  shock 
the  sense  of  justice  and  raise  a  presumption 
of  prejudice  and  passion  rather  than  sober  judg- 
ment win  it  be  set  aside  applies  equally  to  the 
findings  of  a  trial  eoort,  whm  oonsidered  on 
appeal,  aa  well  as  to  the  verdict  ot  a  Jury. 

4 

Departmoit  1. 

Appeal  from  Smtoitn  Conrt,  Kern  Conntr; 
Howard  A.  Pealrs,  Judge. 

Action  by  Hannali  W.  Martin  against  T.  J. 
Shea.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Oeo.  SL  Wbltalcer,  oC  Bakersfldd,  for  &p> 
pellant 

Sulliran  St  Sullivan  and  Tbieo  J.  Bodu, 
all  of  San  Frandsoo,  and  N.  B.  GonkUn, 
of  Batersfldd,  for  respondent. 

liAWLOB,  J.  This  Is  an  appeal  trom  a 
jadgment  ot  the  Biu>erlor  court  ot  Kern  coun- 
ty In  favor  of  the  plaintiff  in  the  sum  of  $1,* 
200  rendered  against  the  defendant  in  an 
action  for  personal  injuries  sustained  by  the 
plain  tiff  in  an  automobile  accident 

The  acddent  occurred  In  the  dty  of  Bak* 
ersfleld  shortly  after  dark  and  some  time  be- 
tween 7:30  and  8  o'dock  on  the  evening  of. 
April  18,  1913,  at  the  intersection  of  Nine- 
teenth and  I  streets.  The  plaintiff,  an  eider* 
ly  lady,  acoomponied  by  her  granddaughter, 
Miss  Alice  Flelsciunan,  was  riding  as  a  guest 
in  a  Ford  automobile  owned  and  being  driven 
by  one  Louis  Euss.  The  driver  was  proceeds 
Ing  down  the  right-hand  side  of  Nineteenth 
street,  along  which  runs  a  double  street  car 
track,  in  an  easterly  direction  toward  the 
business  crater  of  the  dty.  The  defendant^ 
under  contract  with  the  dty  of  Balcersfleld, 
was  constructing  a  public  sewer  In  a  northerly 
and  southerly  direction  along  I  street,  which 
crosses  Nineteenth  street  at  right  angles.  For 
the  purpose  of  tills  constmctlon  a  ditch  abont 
2  feet  wide  and  9  feet  deep  had  bom  dug. 
In  order  to  carry  the  aewer  ditch  across  Nine- 
teenth street.  It  was  necessary  to  tunnel  un* 
dor  the  street  car  trades.  The  ditch,  how- 
ever, was  dug  into  Nineteenth  street  in  the 
space  on  each  side  of  the  car  tracks,  which 
is  IS  feet  wide,  to  within  3^  feet  of  the 
outside  rails.  Instead  of  tunneling  the  en- 
tire distance  beneath  the  tracks  and  the 
space  t)etween  them,  about  25  feet  In  all,  a 
shaft  or  bole  about  5  feet  long,  more  than  3 
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Digitized  by 


Google 


24 


187  PAOIFXO 


KBPOBTBB 


(Cal. 


feet  wide  and  9  feet  deeis  was  dug  between 
the  tracks  for  tbe  purpose  of  fadlltatlng  tbe 

It  was  Into  this  hole  that  the  left  front 
wheel  of  the  machine  In  which  plaintiff  was 
riding  plnnged,  while  the  driver  was  attempt- 
ing to  cross  the  line  of  excavation,  bringing 
the  machine  to  a  sudden  stop  and  throwing 
tlie  plaintiff,  who  was  sitting  in  the  rear 
■eat  on  tbe  left-hand  side,  forward  against 
the  back  of  tbe  front  seat  with  sncii  force 
as  to  break  two  of  her  ribs— the  fourth  and 
fifth  on  the  left  side.  She  also  sustained 
bruises  on  her  arm  and  leg  on  tbe  same 
side. 

Plaintiff  alleged  in  ber  comiOalnt  Uiat  'de- 
fendant negligently  and  carelessly  failed  and 
neglected  to  place  barriers  or  goarda  of  any 
kind  around  said  trendi,  to  prevent  pmons; 
teams,  and  automobiles  traveling  upon  said 
street  aforesaid  from  falling  into  said 
trench,  and  failed  and  neglected  to  give 
warning,  by  lights  or  otherwise^  of  the  ex- 
istence of  said  trench  In  said  street";  that 
neither  tbe  plaintiff  nor  the  driver  knew  of 
the  existence  of  the  trench  betiween  the 
tracks ;  that  as  a  result  of  the  negligence 
and  careWsness  of  defendant,  In  falling  to 
place  barriers  or  guards  around  the  trench, 
or  to  give  warning  hy  lights  or  otherwise,  the 
plaintiff  received  the  injury  complained  of; 
that  the  injuries  were  iwrmanent,  and  that 
plaintiff  has  been  damaged  In  the  sum  of 
$10,000.  The  prayer  was  for  $50  doctor's 
fees  in  addition  to  the  damages  alleged. 

In  his  answer  the  defendant  denied  that 
he  had  for  any  reason  failed  to  place  bar- 
riers, or  guards  around  the  excavations,  or 
failed  to  mark  the  place  with  lights,  and  de- 
nied that  the  Injuries  sustained  by  the  plain- 
tiff were  In  any  way  the  result  of  negligence 
or  carelessness  on  his  part.  He  then  al- 
leged as  a  separate  defense  that  plaintiff's 
Injury  was  the  result  of  her  own  negligence 
and  carelessness,  and  the  carelessness  and 
negligence  of  the  parson  who  was  operating 
the  car. 

The  case  was  tried  before  the  court  sitting 
without  a  jury,  both  parties  having  waived 
a  Jury  trial,  and  the  court  found  that  all  of 
the  allegations  of  tbe  complaint  were  true, 
except  as  to  the  amount  expended  for  the 
services  of  a  physician,  which  the  court 
found  to  be  $26,  Instead  of  $50;  also  that 
tbe  damage  sustained  amounted  only  to  9V 
175,  instead  of  $10,000,  as  allied.  Judgment 
was  entered  aecwllngly  for  $1,200. 

[1]  The  court  found  farther  that  plaintiff' 
was  riding  as  the  guest  of  Louis  Russ  in  his 
automobile;  that  she  had  no  Interest  In  the 
machine,  and  no  control  over  it  at  the  time 
the  accident  occurred;  that  the  injuries  sus- 
tained by  the  plaintiff  were  not  caused  by 
her  own  negligence ;  that  the  injuries  to  Uie 
plaintiff  were  not  caused  by  the  n^llgence 
of  the  owner  and  operator     tbe  car,  but, 


on  the  other  hand,  that  they  were  caused 
by  the  negligence  and  carelessness  of  de> 
fendant,  "as  particularly  set  forth  in  plain- 
tiff's ccxnplalnt."  And  the  court  also  found 
that  the  trench  In  question  was  maintained 
by  defendant  unguarded  either  by  lights  or 
barriers,  In  Tiolation  of  section  32  ot  Ordi- 
nance No.  8  of  tbe  Ordinances  of  the  City 
of  Bakersfleld.  In  making  this  finding  the 
court  found  In  effect  that  the  defradant  was 
guilty  of  n^Ugence  per  se.  Balllargeon  v. 
Myers,  182  Pac.  87 ;  Fresno  Traction  Co.  v. 
A.,  T.  &  S.  F.  Ry.  Co..  175  Cal.  358,  165  Pac. 
1013;  Simoneau  t.  Pac.  Elec.  By.  Co.,  166 
Oal.  264,  136  Pac.  544,  48  L.  B.  A.  (N.  S.) 
7S7;  Stein  v.  United  B.  B..  159  Cal.  86S,  113 
Pac.  663;  Siemers  v.  Elsen,  54  Cal.  418; 
Scr^  T.  Salee,  24  Oal.  App.  133,  140  Pac. 
706 ;  ConneU  v.  Harris,  23  Oal.  App.  687, 138 
Pac.  949;  Fenn  v.  Olark,  11  OaL  App.  79, 103 
Pac.  941. 

Appelant  eontoids  that  flw  Jn^pment 
abonld  be  reversed  for  the  reasons  that:  (1) 
Tbe  evidence  does  not  show  bow  13ie  acci- 
dent han>ened.  00  The  findings  are  not  sup- 
ported by  the  eridenee.  ^  Tbe  court  erred 
in  its  rulings  on  the  admissibility  of  certain 
evidence.   (4)  The  Judgment  Is  excessive. 

[2]  L  As  to  the  appellant's  first  point  we 
think  Uie  record  presents  no  uncertainty  as 
to  how  the  accident  happened  or  as  to  what 
caused  It  Miss  Flelstdunan,  a  witness  tor 
plaintiff,  testified  that  the  madilne  proceeded 
along  the  south  or  right-band  side  of  Nine- 
teenth street  in  an  easterly  direction  toward 
I  str^t;  that  as  it  approached  I  street  both 
she  and  the  driver  observed  the  pile  of  dirt 
directly  ahead,  which  had  been  thrown  frons 
the  trench;  that  the  driver  remarked,  "I 
guess  ril  turn  to  the  track  to  get  away  from 
that;"  that  he  then  turned  and  went  upon 
the  south  track,  and  in  attempting  to  cross 
the  line  of  the  sewer  ditch  tbe  left  front 
wheel  of  the  machine  went  into  the  trench 
which  had  been  dug  between  the  two  tracks. 
Witness  O.  J.  Sheehan,  the  foreman  of  the 
work  et  that  point  at  the  time  of  the  acci- 
dent, introduced  as  a  witness  on  behalf  of 
defraidant,  testified  to  substantially  the  same 
effect.  He  described  the  course  taken  by  tbe 
madilne  to  the  point  of  the  accident  mncli 
the  same  as  did  Miss  Flelsdiman  and  added: 

"When  the  machine  was  in  the  ditch,  'one 
wheel  was  on  that  place  tiicre,  and  the  other 
wheel  was  in  tbe  hole;  one  wheel  was  In  the 
track,  the  southerly  track." 

It  Is  an  unguestitHied  fact  In  the  case  that 
the  defendant  had  opened  a  large,  deep  hole 
between  the  street  car  tracks  In  the  iniddle 
of  a  busy  street  crossing  In  the  city  of  Bafe> 
ersfleld,  and  it  is  plain  that  such  ap  opening 
In  such  a  place  Is  extremely  dangerous  and 
a  menace  to  the  traveling  public,  unless  proi>- 
eriy  safeguarded  by  barriers  and  lights  to 
warn  people  ot  the  danger  and  to  teeP  them 
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tana  falling  into  the  trandL  Aside  team 
the  ordinance  reaolrements  <jt  the  dty,  wlilch 
we  will  discuss  tinder  another  bead,  all  that 
the  plaintUt  had  to  do  In  order  to  prore  a 
esse  of  mgHseofx  against  the  d^endant  was 
to  show  (1)  that  the  pitfall  was  maintained 
withcHit  borrlen  <a  lights  to  safeguard  the 
pobllc;  and  (2)  in  ar^er  to  establish  the  Ua- 
bllity  of  tibedefendant  forhw  Injuries  tt  was 
necesHUT  for  die  plaintiff  to  show  t^t  such 
negligence  on  the  part  of  the  defendant  was 
the  direct  ot  proximate  cause  of  her  Injuries. 
In  order  for  the  defMidant  to  escape  UablUtr 
it  was  ineomboit  on  blm  to  Blum,  either  that 
he  was  not  negligrat,  or  that  the  Injuries 
were  the  result  of  Bome  intervening  cause, 
BQch  as  the  negligence  of  the  plaintiff  her- 
self, or  the  negUg^ce  of  the  operator  of  the 
madUne  in  which  she  was  riding.  An  at- 
tempt was  made  tsr  tbe  defendant  to  estab- 
lish the  former;  but,  so  far  as  the  record 
dlsclosn,  no  attempt  was  made  by  the  in- 
trodoctlon  of  evidence  to  establish  dther 
contrttratmy  negUgence  oi  the  part  of  the 
plaintiff  or  negUgenoe  on  the  part  ct  tb» 
driver. 

[I]  2.  The  ccu^tion  of  iwpellant  tluit  the 
flndiogs  are  not  suppcHrted  by  the  evidence  is 
entirely  without  merit.  Then  was  consider- 
able evidence  Introduced  on  behalf  of  the  de* 
fendant  to  show  that  barriws  and  ll^ts  bad 
been  placed  aroond  the  trenches  In  Nineteenth 
street  ui  the  mnlh  and  south  sides  <tf  the 
tracks,  and  this  &ct  was  not  disputed  by 
the  idalntiff;  but  plalntUTs  contoition  was 
that  aronnd  the  trewdk  between  the  tracks, 
the  one  into  which  the  machine  fell,  there 
were  no  barriers  or  guards  of  any  kind  to 
protect  the  pnbllc.  An  examination  of  the 
testlmuiy  of  the  witnesses  for  both  the  plain- 
tiff  and  the  defuxdant  shows  that  there  was 
also  no  conflict  on  this  point  All  of  the 
witnesses  who  touched  upon  the  matter  at 
all  said  that  there  were  no  barriers  around 
the  («)ening  between  the  two  tracks.  We 
quote  from  the  testimony  of  the  defendant 
himself  w  this  point: 

"No  boards  of  any  bind  were  placed  at  the 
excavation  between  the  two  tracks:  oooMn't 
bsRicsde  that'* 

I^OD  this  state  of  the  reowd  we  are  at  a 
loss  to  nnderstand  why  couns^  Is  urging  cm 
appeal  that: 

"The  court  below  erred  In  finding  that  the  de- 
fendant naKligmtly  and  carelessly  failed  and 
neglected  to  place  barriers  or  guards  of  any  kind 
aiound  said  trench  to  prevent  persons,  tesms, 
or  antomobiles  traveling  upon  the  streets  from 
falling  into  the  trwefa." 

Under  this  same  head  it  Is  contended  that 
'the  court  bdow  erred  in  finding  that  the 
defendant  failed  and  neglected  to  give  warn- 
ing  by  lights  or  otherwise  of  the  existence 
of  the  trendL**  On  this  point  Miss  Flelsch- 
man  testifled  that  "there  was  no  light  of 
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any  kind  at  or  about  the  (q^eolng  between  fin 
two  trades."  B.  P.  Hwrlngtmi.  a  barinesi 
man  la  the  dty  of  Bakerafldd,  was  Introduc- 
ed as  a  witness  on  bdbalf  of  the  plalntUC; 
and  testifled  that  he  had  passed  Oie  some 
of  the  accidnt  a  few  minutes  b^Ecwe  the 
Russ  madiine  wait  Into  the  hcteb  and  that 
he  observed  that  "there  was  an  opening 
tben  between  the  tracks,  not  guarded;  no 
lights .  or  trestles  to  prevent  any  •cme  from 
giOjog  in."  Witness  Norman  E.  Uimklin.  call- 
ed by  tiie  plaintiff,  also  testifled  that  there 
were  no  lis^ts  to  Indicate  the  location  of 
the  trendi  between  the  tracbg,  his  testimony 
on  this  point  being  as  follows: 

"I  observed  that  particular  portion  of  the 
trench  located  between  both  trades.  There  was 
nothing  but  some  dirt  around  it  My  recol- 
lectitm  ia  that  dirt  was  on  the  east  side  of  the 
trench.  Tben  was  no  light  there." 
f 

These  were  the  only  witnesses  produced 
by  the  plaintiff  who  testifled  on  this  point 
There  were  a  great  many  witnesses  produced 
by  the  defendant  however,  who  testifled  pos- 
itively that  a  red  light  -vr&a  idaced  on  the 
ground  in  the  center  of  the  space  between 
the  two  tracks  on  the  weat  side  of  the  trench, 
or  on  the  side  nearest  the  madilne  as  it 
approached.  The  court,  however,  found  that 
there  was  no  light  fbere,  and  under  the  con- 
flict rule  this  finding  must  be  accepted  as 
conclusive. 

In  paragraph  VI  of  her  complaint  the 
plaintiff  alleged,  among  other  things,  that  she 
and  the  operator  of  the  automoUle  were  un- 
aware of  the  existence  of  the  trench  betwera 
the  two  tracks.  The  court  found  that  all 
of  the  allegations  of  the  paragraph  were 
true.  The  appellant  now  complains  that 
there  ia  no  evidence  to  support  the  finding 
that  the  driver  of  the  automobile  did  not 
know  that  the  trench  was  there.  As  we  have 
stated,  the  operator  of  the  car  did  not  tes- 
tify. It  is  not  contended,  however,  that 
through  the  absmoe  of  any  formal  proof  OD 
this  point  the  appdlant  has  snffwed  any 
prejudice^  and  we  do  not  perceive  that  he 
has. 

[4]  We  think  that  the  plaintiff  suffidently 
establliAied  her  case  by  showing  that  tbo  de- 
fendant maintained  the  pitfall  between  flw 
two  tracks,  without  any  guard  or  barrier 
to  prevent  persms,  teams,  and  autnnobiles 
from  falling  therein  and  without  any  light 
or  lights  to  give  warning  of  the  danger.  As 
a  separate  defense,  the  defraidant  alleged 
that  the  injur?  to  the  idalntiff  was  due  to 
Che  negligence  of  the  opentov  of  the  car. 
The  burden  of  establishing  dds  defoise  nst- 
ed  nptm  the  defendant,  and,  so  tar  as  the 
record  Shows,  no  proof  was  offi»ed  there- 
under. Moreover,  the  court  found  that  tihe 
operator  of  the  automobile  enrcised  ordi^ 
nary  care  and  that  the  acddent  occurred 
without  any  negligence  on  his  part 
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[S]  S.  Under  Uie  heftd  of  enwa  In  the  rul- 
ings of  the  conrt  on  tbB  admlflBlblllty  of 
certain  evidenoe^  appellant  lays  spedal  streaa 
4m  the  omtentlcni  Qiat  the  court  erred  in  ad- 
mitting In  evidence  a  copy  of  section  82  ot 
Ordinance  No.  8  of  the  oxdlnancea  of  Qie 
dty  of  Bakerslleld,  which  provides  that: 

"Any  person  by  whom  or,  under  whose  imme- 
diate direction  or  by  vbose  Immediate  anthor- 
Ityt  as  prlQcipal  or  aa  contractor  or  as  employ- 
er,  any  portion  of  a  public  street  may  be  made 
dangeroui  ia  ffoilty  of  a  miademeaaor,  nnleas 
he  shall  erect  and,  ao  loag  aa  the  danger  may 
ctmtinae,  maintain  around  the  portion  of  the 
street  or  highway  so  made  dangerous,  a  good 
and  snbstantial  barrier  and  ahall  cause  to  be 
maintained  during  etery  night  from  sunset  to 
dayligdit,  lighted  lanterns  at  the  points  of  dan- 
ger mffieient  to  give  fair  warning  IxvUi  wwj 
point  of  appioedi." 

The  plalntur  all^:ed  that  Uie  d^mdant 
Diligently  maintained  the  opening  or  trendi 
at  mnetemth  and  I  atreeta,  without  any  bar- 
rier or  guard  to  prvrait  persona,  teams,  and 
antomobllea  from  falling  therein,  and  also 
negligently  failed  to  place  lights  at  or  near 
said  troicb  or  opening,  bo  as  to  glre  warn- 
ing of  the  ffiatence  thereof.  It  la  clear  that 
the  ordinance  introdnoed  In  erldenoe  dealt 
with  this  particular  subject  There  Is,  there- 
fore, no  merit  In  appdUnf  s  contention  that 
the  ordinance  'la  immaterial  and  does  not 
bear  upon  the  p(dnt  at  Issue."  In  Cra^  v. 
Los  Angeles  Trust  do.,  104  Oal.  663,  668^  fiS 
Paa'  1063,  1066  (16  Ann.  Oas.  106D,  It  was 
said: 

"The  ordinance  hereinbefore  referred  to  was 
not  alleged  in  the  complaint,  plaintiff  simpl; 
alleging  negligence  in  the  manner  we  have  speci- 
fied. It  is  urged  that  It  was  necessary  to  plead 
the  ordinance  In  order  to  make  It  available  as 
evidence  and  that  the  trial  court  therefore  err- 
ed in  admitting  it  over  the  objections  of  de- 
fendant. The  precise  qaestion  thus  presented 
appears  never  to  have  been  decided  by  this 
court,  but  it  appears  to  us  that,  upon  ele- 
mentary principles,  it  was  admissible  without 
having  been  pleaded.  The  oauM  of  action  here 
aUeged  was  not  a  violation  of  the  ordinance,  but 
the  neffUffence  of  the  defmdont,  and  the  ordi- 
nance wu  timplv  evidence  ofered  to  thoic  eudh 
neffUffenee.  VnHer  our  system  of  pleading,  it  Is 
both  unnecessary  and  Improper  to  plead  the  evi- 
dence rdied  on  to  establish  the  ultimate  facta 
essential  to  a  cause  of  action.  In  Braeington 
T.  South  Bend  R.  R.  Co.,  62  S.  O.  325,  89 
Am.  SL  Rep.  906,  40  S.  E.  665,  an  action  for 
damages  for  injuries  for  foiling  into  an  excava- 
tion left  unguarded  in  violation  of  the  provi- 
sions of  an  ordinance,  where  the  complaint  aim- 
ply  alleged  negligence  in  leaving  the  excava- 
tion unguarded  and  did  not  properly  allege  the 
existence  of  any  ordinance,  it  was  held  that 
the  ordinance  was  admiaaible  to  show  the  al- 
leged negligence,  the  court  quoting  approving- 
ly from  an  earlier  case  as  follows :  'This  is 
not  an  action  to  enforce  the  performance  of 
any  duty  imposed  by  an  ordinance  of  the  city 
of  Charleston,  or  to  enforce  the  payment  of  any 
tax  or  penalty  imposed  by  such  ordinance,  but 
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ttie  cause  at  action  here  Is  the  negligence  of  the 
defendant  company  reeulting  in  the  deatiii  of  the 
intestate,  and  the  ordinances  of  the  city  are 
only  reCerzed  to  as  showing  snch  negligence.* " 
(Italics  onxs.) 

An  examination  of  the  other  objections 
made  by  appellant  under  this  bead  shows 
that  they  are  without  sufficient  merit  to 
warrant  consideration. 

[tl  Plaintiff  alleged  In  paragraph  VII  ot 
the  complaint  that: 

"Since  said  injuries  were  inflicted  upon  said 
plaintiff,  as  affffesaid,  said  plaintiff  haa  suf- 
fered, and  will  continue  for  a  long  period  of 
time  hereafter  to  suffer  great  pain  and  mental 
anguish.  Said  Injuries  are  permanent  In  their 
characttf,  and  liave  permanently  injured  plain- 
tlTs  health,  strength,  and  activity." 

TiM  court  found  tliat  all  <tf  the  allegations 
in  this  paragraph  were  true.  Appellant  eon- 
tends  that  there  is  no  evidence  to  support 
this  finding  and  that;  therefore,  ttie  Judgment 
of  $1,200  Is  ezoesslTe.  It  Is  pointed  out  that 
about  18  numths  after  the  idalntlfl  reotived 
the  injuries  which  are  made  the  basis  of  this 
action  she  tsU  Iran  a  hammotft  and  sustain- 
ed a  similar  Injury  on  the  left  side;  that  is 
to  say,  that  she  had  two  ribs  bro^,  but 
on  the  second  occasiMi  it  was  the  fifth  and 
sixth  ribs,  whereas  it  was  the  fourth  and 
atfh  that  were  bnAen  the  first  time.  Ap- 
pelant urges  that  plaintiff  was  suffering 
from  the  effects  ot  this  second  Injury  at  the 
time  of  the  trial,  and  that  this  Injury  form- 
ed In  a  large  measure  the  basis  for  the 
award  of  damages.  We  are  of  the  opinion 
that  appellant's  omteDMons  in  this  regard 
are  without  force.  The  plaintiff  herself  tes- 
tified that  following  the  Injuries  herein  com- 
plained of  she  was  confined  to  her  bed  for 
4  weeks ;  that  she  was  attended  by  Dr.  Paw- 
UcM;  that— 

"In  May  I  was  in  such  terrible  pain  that  I 
called  In  Dr.  Kellogg.  He  made  an  examina- 
tion. I  don't  remember  If  he  repeated  that 
viait.  I  left  in  June  for  San  Francisco.  While 
I  was  in  bed  I  suffered  pain.  At  the  time  of 
my  accident  I  was  very  nervous.  My  stomadi 
was  so  upset  that  it  was  48  hours  after  the 
accident  that  the  doctor  could  stop  the  vomit- 
ing. I  suffered  intraise  pain  all  the  time  in 
the  regitm  over  my  heart  during  that  time.  Tlie 
vomiting  recurred  at  periods.  I  was  unable 
to  stoop  all  of  9  or  10  months.  I  had  made 
attempts  to  stoop  and  had  suffered  pain  when 
I  did.  •  •  ♦  After  the  accident  happened 
I  was  bruised  all  down  my  left  arm,  my  knee 
and  liml^  where  I  had  been  tlirown  in  tlie  au- 
tomobile. There  la  a  mait  thwe  yet.  While 
in  San  Francinco  I  received  medical  attention 
from  Dr.  Waldeyer.  I  think  he  attended  me 
In  January.  I  called  in  another  doctor  previous 
to  that.  I  think  it  was  in  August.  The  tap« 
around  my  body  was  removed  8  days  before  I 
went  to  San  Francisco.  It  was  around  the 
upper  part  of  the  body.  In  January  I  wa» 
very  much  depressed.  I  was  a  very  sick  and 
nervous  woman.    I  was  ill  for  the  9  or  10 
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mooths  I  v-Bs  In  San  Frandsco  ud  inflnred 
pain.  I  didn't  suffer  pain  in  any  other  portion 
of  my  body  than  already  indicated  hy,  me. 
*  *  *  I  have  been  an  Invalid  ever  since  I 
returned  to  Bakersfield.  I  have  snffered  pain 
on  thia  left  side.  It  is  a  sort  of  constant  sore 
pain.  I  can't  do  aoTtbing  withoat  I  hold  my- 
self, and  I  cannot  torn  on  107  left  side  in  bed. 
ThM.t  oontianed  np  antU  October  1914.  X  fell 
oat  of  the  hammock  and  brote  those  ilbs  acaln. 
I  think  one;  I  am  not  sore." 

Dr.  PawUclEl  testifled  that  he  attended 
Idalntlff  both  when  she  was  Injured  In  the 
aat<xnoblIe  accident  and  at  the  time  she  fell 
oat  of  the  hammock.  As  to  the  former  In- 
jury he  said: 

*^  found  ICrs.  Ifartin  In  bed  In  rather  a 
nerroos  conditicm.  She  complained  of  pain  on 
ber  left  side,  though  she  also  had  some  pain 
in  her  arms  and  legs.  I  found  two  fractured 
ribs,  the  fourth  and  6fth  on  the  left  side.  I 
set  the  ribs;  that  Is,  I  put  on  adhesive  plas- 
ter. •  *  •  There  was  some  evidence  of  pain 
after  the  first  visit.  I  don't  remembar  If  the 
plasters  were  still  on  her  Maj  9th;  bat  I  im- 
agine they  may  have  been.  The  effects  of  a 
fracture  of  riba  in  an  dderly  person  Is,  of 
coorae,  shock  naturally  to  a  person  of  any  age. 
Hn.  Martin  was  considerably  shocked.  Her 
nervous  system  was  rather  In  bad  c(mditi<m  dur- 
ing the  time  I  attended  her." 

With  respect  to  the  second  injury  he  teetl- 
Aed: 

"I  treated  Mrs.  Martin  a  second  time  for  a 
broken  rib,  when  she  fell  off  the  hammock. 
She  snffered  some  shod^  that  time.  The  shock 
was  doe  to  the  sectmd  accident.  Hie  fifth  and 
sixth  ribs  were  broken  that  time.  The  former 
was  the  fourth  and  fifth.  I  ddnk  X  treated 
her  on  that  oceadon  abont  the  same  Imgtb  of 
time," 

Tn  view  ot  this  teBtlin<ni7>  and  considering 
tiw  adranced  yean  of  the  i^alntlff,  we  can- 
not hold  that  tliere  la  no  sopport  for  the 
flndbis  that  the  Injnrles  anstalned  by  the 
platntlff  **weTe  permanent  in  their  character 
and  have  permanently  Injvred  plaintUTs 
health,  strength,  and  acttrlty."  The  role  gOT^ 
emlng  the  qnesUon  of  excemlTe  damages  has 
thns  been  expressed  In  Harrism  t.  Sntter 
St.  By.  Ga.  116  CaL  Ue^  47  Pac.  1019.  ap- 
ptored  in  Zlbbell  t.  S.  P.  Oe..  160  CaL  237, 
lis  Pac.  613,  and  In  Smith  t.  Boyer,  183 
Faa  660: 

"It  is  only  where  the  verdict  ia  so  grossly 
djq>roportionate  to  any  reasonable  limit  of  com- 
pensation warranted  by  the  facts,  as  to  shock 
the  sense  of  jnstJce,  and  raise  at  mice  a  strong 
premmptiiHi  that  It  is  based  on  prejudice  or 
passion  rather  than  sober  judgment,  that  the 
jadge  is  at  liberty  to  interpose  his  judffment  as 
against  that  of  the  jury." 

[7]  While  this  rule  was  stated  with  rela- 
tion to  the  verdict  of  a  Jury  it  applies  equally 
to  the  findings  of  a  trial  court  when  cunsld- 
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ered  on  appeal.  We  cannot  say  ttiat  the 
jndgmaA  herein  Is  **ao  gros^  dlspropordon- 
ate  to  any  mscnable  limit  of  omnpensatlon 
warranted  by  the  faets  as  to  Hhodc  the  sense 
of  Justice." 
The  Judgmmt  Is  affirmed. 

We  ooncni:   SHAW,  J.;  0I«NB7,  J. 


DILLON  V.  DILLON.   (Civ.  3148.) 

(District  Court  of  Appeal.  First  IMstrlct,  Divi- 
sion 2,  California.   Dec  22,  1919.) 

1.  OousTs  ^39— QuxffRoir  or  jnaraDicnoK 
IS  nsBT  QuxsnoN  TO  Ba  DsnmiirBD. 

The  first  question  whidi  must  be  determined 
by  the  trial  court  In  every  ease  Is  that  of  juris* 
diction. 

2.  DiVOEOB  <t=>184(4)  —  RXSZDKNCI  HT  BTATS 
rOB  RBQUXBIO  ptBIOD  VO  BB  PBBSUICKD  OH 

APPXAi,  noK  DXvoBOOi  naoBB. 
On  appeal  on  the  judgment  ndl  alone  from 
ihtttloeutoEy  divorce  deoee.  It  must  be  pre< 
sumed  in  support  ai  the  judgment,  in  the  ab- 
sence of  evidence,  and  under  the  rule  tiiat  all 
intendments  are  in  favor  of  the  action  of  tbo 
superior  court,  that  there  was  ample  evidence 
of  residence  within  the  state  for  a  period  of 
one  year.betors  the  oommenewneDt  ef  the  ae- 
tioB.  as  required  by  the  ar.  Code,  1 12a 

3.  Plbadiho  «=»252(1)— Ambndbd  complaint 
belates  back  to  coicmbnceicbnt  or  aotior. 

Amended  complaint  ordinarily  rdates  tuA 
to  the  commaioemaat  ot  the  action. 

4.  LmirATioir  oy  Aonoira  ^3>127(1)— Ahbhd- 

BD  COKFLAinfT  BXLATBB  BACK  TO  OOKHBNCS- 

HXKT  or  Acnon  unuss  new  ob  duvbbbht 

OADBB  or  AOTIOH  IB  PBBeKNTKD. 

In  an  acticm  Involving  the  atatute  of  limitft- 
tlons,  an  amended  complaint  relates  back  to  the 
c<Hnmencement  of  the  action*  unless  it  states  a 
new  or  a  different  cause  <^  action. 

B,  DiTOBOB  ^»10ft— AiCBionoin  axxtcatioh 

AS  TO  BB8IDBM0B  SUBJECT  TO  SPECIAL  OB- 
ITUBBBB. 

In  a  divtffoe  action,  an  ambiguous  or  uncer- 
tain allegation  as  to  residence  of  parties  may 
be  reached  by  special  demurrer. 

ft.  DlVOBCB  ♦aiOO    I^lBBDAMT  HAT  DBTBirn 
BT  ANSWBB  WTXlVa  IV  X8S0B  Oin.T  IHfl  JTO- 

BismonOHAi.  qcEBTioN  or  bbsidencb. 

In  a  divorce  action,  if  the  jurisdictional 
fact  of  residence,  under  <Sv.  Code,  j  128,  did 
not  exist,  defendant  might  have  defended  the 
action  under  an  answer  putting  in  issue  <mly 
the  jurisdictional  question  of  residence. 

7.  Costs  ^»260(4)  —  Dahaoes  will  bb  as- 

BBSSED  rOB  IBITOLOUB  APPEAL  IN  OIVOEOB 
ACTION. 

In  a  divorce  action  where  amended  com- 
plaint filed  four  months  after  the  commence- 
ment of  action  alleged  residence  of  plaintiff 
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"for  more  than  one  rear  last  past,**  and  where 
defendant  appealed  fxom  interlocatory  decree 
upon  groand  that  complaint  did  not  allege  juria- 
dictional  fact  of  residence  for  one  year  before 
commencement  of  action,  heltl,  that  the  appeal 
waa  not  taken  in  good  tAith,  and  that  reepond- 
aqt  ihonld  recorer  $100  for  a  firivolons  ippeaL 

Appeal  from  Superior  Court;  Kern  County ; 
Howard  A.  Pealrs,  Judge. 

Action  by  Effie  Haxel  Dillon  against 
George  O.  Dillon.  From  interlocntory  decree 
of  ^vorce,  defendant  appeals.  Affirmed. 

W.  B.  Law.  of  Los  Angeles,  for  appellant 
B.  A.  Klein.  <tf 'Baknsfleld,  for  respondent 

BRITTAIN,  J.  Tbe  defendant.  Qeor^  O. 
Dillon,  appeals  from  an  Interiociitory  dea«e 

of  divorce. 

From  the  transcript  It  appears  the  original 
complaint  was  filed  February  21,  1917.  An 
amended  complaint  on  which  the  case  went 
to  trial,  was  filed  Jnne  13,  1017.  After  gen- 
eral demnrrer  overruled  the  case  was  tried, 
and  the  court  found  that  all  the  allegations 
contained  in  the  first  count  of  plaintiff's 
amended  oMuplalnt  were  true.  Tbe  ai^eal  la 
on  the  Judgment  roll  al<me.  In  the  amended 
complaint  it  was  alleged: 

"The  plaintiff  has  been  a  resident  of  the  state 
of  California  for  more  than  one  year  last  past 
and  of  the  county  of  Kern  for  more  than  three 
months  next  preceding  the  commencement  of 
this  acdon." 

The  appellant  contends  the  quoted  allega- 
tion does  not  show  the  plaintiff  had  been  a 
resident  of  the  state  of  California  one  ye4.r 
prior  to  the  filing  or  commencement  of  the  ac- 
tlw.  OIv.  Code,  I  128.  Further,  that  the 
findings  that  the  allegations  of  tbe  amended 
complaint  were  true  do  not  cure  the  claimed 
defect.  After  the  appellant's  demurrer  to  tbe 
amended  complaint  was  orerraled,  he  failed 
to  answer.  His  default  was  entered  and  he 
did  not  appear  at  the  trial.  Tbe  allegations 
of  the  complaint  wbldi  were  found  to  be 
true,  disclosed  an  ingenious  cruelty  on  the 
part  of  the  husband  not  surpassed  in  the 
Middle  Ages  nor  equaled  in  the  harems  of 
the  time  of  the  Caliph  Haroun  al  Raschid. 

[1,  2]  It  is  elementary  that  the  first  ques- 
tion which  must  be  determined  by  the  trial 
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court  in  every  case  is  Uiat  of  jnrisdictl<m. 
Olary  v.  Hoagland,  6  GaL  686.  In  the  absence  ! 
of  all  evidence  and  under  tbe  rule  that  all  in- 
tendments are  in  favor  of  tbe  action  of  the 
superior  court  It  must  be  presumed  that 
there  was  ample  evidence  of  residence  within 
Ibe  state  tor  a  period  of  one  year  before  the 
commencement  of  the  action  to  support  tbe 
Judgment.  The  appellant  relies  on  the  rule 
that  tbe  fact  of  residence  for  tbe  statutory 
period  must  be  alleged.  Flynn  t.  Flynn,  171 
Gal.  746, 164  Pac.  837. 

[S,  4]  Ttra  appellant  contends  that  since  the 
acticm  was  commenced  in  Febniary,  1917,  and 
the  amended  complaint  was  not  filed  until 
four  mimtbs  later,  tbe  allegation  of  re^ence 
witUn  the  state  for  ''one  year  last  past"  is 
an  allegation  only  of  residence  within  the 
state  for  eight  m<maai  prior  to  the  filing  of 
the  amended  complaint  Tbe  amended  com* 
plaint  ordinarily  relates  back  to  the  com- 
mencem^t  of  the  actt<m.  ColUns  t.  Gray,  3 
Cal.  App.  728, 86  Pa&  8^  This  rale  !■  q?pU- 
ed  In  cases  where  tbe  statute  ot  UndtatlOBM  la 
involved,  unless  it  appears  that  a  neir  or  dif- 
ferent cause  of  action  la  presented  by  Che 
amended  complaint 

[I,  I]  The  respondent  maintains  that  In  the 
quoted  allegation  the  words  "last  past"  may 
be  disregarded  as  surplusage,  in  which  event 
the  allegation  would  meet  the  most  carping 
criticism.  If  the  allegation  was  in  any  way 
ambiguous  or  uncertain,  the  defect  might 
have  been  reached  by  a  special  danurrer.  If 
tbe  Jurisdictional  fact  of  residence  did  not 
exist  the  defiant  might  have  defended  the 
action  under  an  answer  putting  In  issue  only 
the  Jurisdictional  question  of  residence.  It  Is 
inconceivable  that  any  man  suffidoitly  inter- 
ested  in  such  an  action  to  employ  counsel  to 
represent  blm  and  to  appear  for  the  purpose 
of  demurring  and  prosecuting  an  appeal  could 
have  refrained  from  answering  If  he  could 
have  shown  any  facts  to  defeat  a  suit  In  which 
the  charges  against  him  were  such  aa  the 
court  in  this  case  found  to  be  true. 

17}  Tbe  appeal  does  not  appear  to  have 
been  taken  in  good  faith.  The  Judgment  is 
affirmed,  and  It  is  adjudged  that  respondent 
recover  from  the  appellant  flOO  for  taking 
the  frivolous  appeal. 

We  concur:  LANGDON,  P.  J;  NOUBSB,  J. 
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BliANCHARD  et  al.  t.  SCARPA.  (CiT.  2969.) 

(District  Coart  of  Appeal,  First  District,  Di- 
Tision  1.  California.  Dec  8,  1919.) 

1.  AinUALB  ^»61— FxNDZnO  AS  TO  DBHAND 
FOB    AnniALB    IMPOUNDED    mDEB  ESTKAY 

Law  itot  wakbanted  bt  etidehce. 
In  an  action  of  claim  and  delivery  for  live 
itoclc  impounded  by  defendant  as  estrays,  erl- 
dmce  Aeid  insufficient  to  sustain  finding  that 
defendant  demanded  of  plalntiffB  as  a  condition 
of  releasing  the  itock  «  suiff  not  nnder  the  es- 
tray  law,  bat  u  damases  sniEered  by  him  at 
other  times.  ^ 

2.  AmHAU  C=»ai— Imfoundke  bntitlxd  to 

UXa  VOB  XXPBNBIS  T7NDBB  BBTTBAT  AOT. 

Where  defendant  properly  took  ap  plaln- 
tiffis*  live  atock  tmder  the  EMray  Act,  becoming 
entitled  to  ^42  1m  Ids  expenses  and  cost  tor 
keepiiv  and  care  of  the  estrays  while  in  his 
IHtatmnlnn,  he  was  entitled  to  his  lien  on  the 
stock  nnder  the  act  until  plaintiffs  had  tender- 
ed to  him  the  amount  to  which  ha  was  entitled 
in  satiBfiactiom  of  his  lien. 

3.  Aimuis  <s9ai— OwnBS  or  >8Xbat8  hot 

EimTXKD  TO  FOBSBSaiOH  WTTHOUT  BATIBTAO 

Tzoir  fv  ncpoiniDXB'B  ubn. 
Where  the  owners  of  etaA  impounded  un- 
der the  Estray  Act  by  defendant  did  not  tender 
to  def^dant  the  amount  to  which  he  was  en- 
titled for  keeping  and  care  of  the  estrays  in 
satisfactioa  of  his  lien,  they  were  not  entitled 
to  po—cssion  of  their  stock  when  their  action 
of  claim  and  delivery  was  brought,  onleas  de- 
fendant had  waived  his  right  to  insist  on  his 
lien. 

4.  AimcALS  <t=s>61— Ownebs  or  ncpounDEo 
srocK  bottho  to  twdbr  raovm  ahouht  or 

BfPOtnffDBB'S  UES  DK8PITB  XZOUBXTa  DB- 

UAITD. 

Where  def^dant,  who  bad  impounded  plain- 
tiffs' live  stock  as  estrays,  when  plaintifEs  de- 
manded their  property  daimed  s  larger  snm 
than  that  to  which  he  was  entitled  nnder  the 
Estray  Act,  nevartheless,  under  section  4,  it 
was  pfalntifb'  duty,  if  dissatisfied,  to  tender 
the  amount  to  which  defendant  was  propeiiy 
entitled  before  commencing  action  of  claim  and 
delivery  to  recover  the  stock. 

B.  AlTZHAU  ^961— ElEmOB  AOAinST  XHPODND- 
BB  OF  UTK  STOCK  NOT  CXJBBO  BT  JUDGMENT 
rOB  AHOUNT  or  UEN. 

In  an  action  of  claim  and  delivery  by  the 
owners  of  stock  impounded  nnder  the  Estray 
Act,  error  in  awarding  to  plaintifb  possession 
and  in  mulcting  defendant  with'  costs,  though 
plaintifEs,  when  they  demanded  the  animals,  bad 
not  tendered  to  defendant  the  proper  amount 
of  his  hm,  held  not  cured  by  judgment  for 
defendant  against  plaintiA  for  tlie  amoont  to 
vUdi  he  was  lawfully  entlded  under  the  act. 

Appeal  fnnB  Sapeilor  Court,  Santa  Clara 
County;  P.  F.  Oosbey,  Judge. 

Action  by  George  Blancbard  and  another 
against  Joseph  Scarpa.  From  judgment  for 
plaintiffs,  defendant  ai^teals.  Berersed. 
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Geo.  D.  ColUns,  Jr.,  of  San  Fiandscoii^  for 

appellant 

Louis  Oneal,  James  P.  Sex,  and  Maurice  J. 
Rankin,  all  of  Ban  Jose,  for  respondents. 


BIOHARDS,  J.  This  is  an  ai^>eal  from  a 
judgment  in  favor  of  the  plaintiffs  and 
against  the  defendant  in  an  action  of  claim 
and  delivery  for  certain  live  stock  claimed  by 
the  defendant  and  appellant  to  have  been 
lawfully  impounded  by  him  under  the  act 
concerning  estrays.  Upon  the  trial  of  the 
case  the  court  found  that  tlie  plaintiffs  were 
at  all  times  the  owners  of  the  stock  in  ques- 
tion, and  further  found  that  on  the  6th  day 
of  October,  1916,  the  animals  In  question 
were  taken  into  possession  by  the  defendant 
as  estrays,  and  that  said  animals  were  at 
the  said  time  of  tb^r  taking  estrays  under 
the  terms  and  meaning  of  the  act  of  the 
Legtalatnre  mtltled  "An  act  relating  to  es* 
trays,"  etc.,  aj^roved  March  23,  1901  (St 
1901,  p.  603),  and,  with  Its  several  amend- 
ments, In  force  at  the  time  of  the  Impound- 
ing of  said  animals  by  the  defendant.  The 
court  further  found  that  the  defendant  had 
incurred  expenses  and  costs  by  reason  of  the 
tahlng  Qp  Of  such  stock  amountlnK  in  all  to 
the  sum  of  $42,  being  at  the  rate  of  60  cents 
per  day  for  the  keeping  and  care  of  each 
head  of  stock  for  the  period  of  one  day. 

[1]  'SSke  foregtdng  findings  of  the  court 
were  sufficiently  snppOTted  the  evidence  in 
the  case;  but  the  trial  court.  In  m^lng 
tliese  flndlnffs,-  furthw  fouod: 

"That  before  the  commeneement  ot  tbls  ac- 
ti<Hi  plaintiffs  demanded  of  defendant  posses- 
sion of  said  personal  property,  but  that  said 
defendant  wrongfully  refused  to  deliver  posses* 
sion  of  said  personal  pr(^»erty  or  any  of  it  to 
these  plaintiffs  unless  said  plaintiffB  pay  to  said 
defendant  a  certain  sum  of  money,  but  that 
said  sum  was  not  demanded  or  claimed  under 
the  provisions  of  the  act  above  set  fortb,  but  as 
damages  to  the  prflt>erty  of  said  defendant  which 
he  claimed  to  have  suff^ed  at  other  times  tfaay 
the  time  at  which  said  taking  up  took  i^aoe." 

We  have  scrutinized  the  record  in  vain, 
to  find  any  evidence  whatever  which  sup- 
ports the  portion  of  the  above  finding  where- 
in, after  reciting  that  the  defimdant  demand- 
ed of  said  plaintiffs  the  payment  a  cer- 
tain snm  of  money  as  the  condition  of  the 
redelivery  to  them  of  th^r  said  personal 
property,  it  Is  declared: 

"But  said  Bum  was  not  demanded  or  claimed 
under  the  provisions  of  the  act  above  aet  forth, 
bat  as  damages  to  the  property  of  aaid  defend- 
ant which  he  claimed  to  have  suffered  at  other 
times  than  the  time  at  which  said  taking  up 
took  place." 

The  only  evidence  which  the  record  con- 
tains on  this  subject  is  that  embraced  in 
the  testimony  of  the  jdalntiff  B  Ian  chard  In 
said  action,  and  of  his  employA  McNamara. 


^s>tw  other  oasee  utm  suu  topic  and  KBT-NUHBER  la  all  K«)r-Nnmtwrea  Dlcwta  and  Indnrei 
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each  ot  whom  stated  that  at  the  time  they 
demanded  the  posseasion  ot  the  plaintiffs* 
property  the  defendant  demanded  payment 
of  fl.00  *a  head  before  he  would  give  them 
up.  There  Is  nothing  whatever  In  the  record 
whldi  we  have  been  able  to  dljKOver  which 
Id  any  way  tends  to  show  that  this  demand 
on  the  part  of  the  defendant  was  predicated 
upon  a  claim  for  damages  other  than  that 
arising  out  of  the  fact  that  he  had  impound- 
ed said  stock  as  estrays.  The  evldoice  In 
the  case  Is  also  lacking  in  any  showing  that 
the  plaintiffs,  either  at  the  time  of  said  de- 
mand or  at  any  time  prior  or  subsequent  to 
the  commencement  of  this  action,  toidered  to 
said  defendant  aQy  sum  whatevw  In  pay- 
ment of  the  sam  to  which  he  would  have 
been  entitled  under  the  provlsiona  of  the 
Estray  Act  as  a  condition  precedent  to  the 
retaking  of  said  stock.  On  the  contrary,  the 
record  dtscloses  that  the  plaintiffs  at  all 
times  Insisted  that  said  animals  were  not 
estray^  within  the  meaning  of  said  act,  and 
that  said  defoidont  was  entitled  to  no  sum 
whatever  for  the  keeping  and  care  of  said 
stock. 

The  Judgmoit  of  the  trial  court,  baaed 
upon  its  foregoing  findings  of  fact,  was  tliat 
the  plaintiffs  were  entitled  to  recover  the 
possession  of  their  said  stock,  and  were  also 
entitled  to  their  costs,  and  that  the  defend- 
ant was  entitled  to  recover  from  the  plhln- 
tiffs  the  sum  of  $42,  being  the  amount  to 
which  be  was  entitled  under  the  terms  of  the 
Estray  Act 

[2-f]  The  def aidant  aweaU  from  said 
Judgment,  and  upon  said  appeal  insists  that 
be  is  mtltled  to  a  reversal  thereof.  We  are 
unable  to  see  how  this  coatentl<ni  can  be 
eeriouiEdy  disputed.  The  trial  court  having 
found  that  the  defendant  had  properly  taken 
up  the  idalntlfCs*  atock  under  the  Estray  Act, 
and  having  found  that  the  said  defoidant 
was  entitled  to  the  sum  of  $42  for  his  a:- 
^eaaea  and  costs  Incurred  tor  the  keeping 
and  care  at  said  estrays  while  they  were  In 
his  possession.  It  ft^ows  necessarily  that 
the  defendant  was  entitled  to  bis  Uen  upon 
the  sto(^  hi  question  under  the  Estray  Act 
until  the  ovpners  of  said  stock  had  tendered 
to  him  the  amount  to  which  he  was  entitled 
under  said  act  In  satisfaction  of  his  said 
lien.  No  such  tender  having  been  made,  the 
plaintiffs  were  clearly  not  entitled  to  the  pos- 
session of  th^r  property  at  the  time  this 
acti<Hi  was  brought,  unless  it  should  appear 
that  the  defendant  had  waived  his  rl^t  to 
insist  on  the  said  lien.  The  evidence  dL^ 
closes  no  such  waiver;  and  while  It  is  true 
that  the  defendant  at  the  time  of  the  plain- 
tiffs' demand  for  their  said  property  claimed 
a  larger  sum  than  that  to  which  he  was  en- 
titled under  the  provisions  of  the  Estray 
Act,  nevertheless,  under  the  express  terms 
of  section  4  of  said  act,  it  was  the  duty  of 


the  plaintiffs,  If  dlssatlsfled  with  the  amount 
charged  by  the  taker-up  for  costs  and  ex- 
penses, to  have  tendered  to  him  the  amount 
to  which  he  was  properly  entitled  before 
commencing  suit  for  the  recovwy  of  the  pos- 
ses al  on  of  their  said  property.  The  section 
of  the  act  In  Questlcm  farther  exinessly  pro- 
vides that — 

"No  return  of  such  animal  or  animals  shaU 
be  adjudged  until  the  plaintiff  shall  pay  to  de- 
fendant or  deposit  in  court  payable  to  him  the 
amount  of  all  such  ezpenBes." 

These  bdng  the  terms  of  tlie  law  rating 
to 'estrays,  it  was  clearly  Oie  dntr  of  flie 
trial  court  to  luve  sustained  die  dtfendanfs 
lien,  end  to  have  prided  In  Its  judgment  for 
the  full  payment  of  the  amount  to  which  It 
had  hrid  the  defmdant  entitiled.  Its  Jndg- 
raent  was  therefore  erroneous  in  awarding 
to  the  plaintiffs  ttae  possession  of  tb^r  said 
property,  and  la  mulcting  the  defendant  with 
the  costs  of  the  actUxi ;  and  this  error  was 
in  no  wise  cored  by  the  further  action  of 
the  court  in  giving  the  defendant  a  Judgment 
against  the  jdalntiffs  for  the  amount  to 
which  he  was  lawfully  entitled  under  the 
Estray  Act  and  for  the  payment  of  which 
he  was  ^titled  to  the  benefit  of  his  lien. 

It  follows  that  the  Judgment  must  be  re- 
versed ;  and  it  Is  so  ordered. 

We  concur:  WASTE),  P.  J.;  KEStBI- 
OAN,  J. 


LAWRENCE  v.  WILSON  et  al.   (Oiv.  3076w) 

(District  Court  of  Appeal,  First  District.  Di- 
vision 1,  Oallfoznia.   Dea  10,  19190 

1.  TsnsTs  «=»206(1)  —  Tbust  deed  held  to 

AUTHORIZE  UOBTOAGI  BT  TBUBTKB  AETEB 
OXATH  OF  ORB  OV  TWO  BINXBICIAKIXS. 

I>eed  of  trust  from  father  and  mother  to 
daughter,  directing  daughter  to  apply  the  In- 
come to  the  uses  of  the  father  and  mother  dur- 
ing their  lives  and  the  hfe  of  the  snrvivor,  and, 
in  case  the  income  should  be  inAifficIent  to  pay 
for  maintenance  of  the  father  and  moUier 
"while  they  both  live,"  to  mortgage,  leaae,  or  sell 
the  property,  held  to  authorin  mortgaging  of 
the  property  by  the  daughter  after  deatih  of  one 
of  the  parents,  where  the  Income  was  insuffi- 
cient for  support  of  the  other. 

2.  Tbcstb  «ss»206(6)— Wira  AS  TBuarrEX  held 

EUPOWBIBD  TO  HOBTOAOB  TKUaV  PBonaTT 
TO  SBOVBB  LOAH  VBOU  COianmiTT  FUNDS. 

Where  paroitB  executed  deed  of  trust  to 
danshter,  directing  her  to  apply  Ineome  to  uses 

of  the  parents,  during  their  lives  and  to  mort- 
SBge  or  sell  tlie  property  if  ineome  became  in- 
sufficient, daughter's  mortgage  to  her  husband 
to  secure  loan  made  after  having  made  an  un- 
successful effort  to  obtain  needed  funds  from 
other  sources  was  valid,  where  the  transaction 
was  fair  and  conducted  in  good  faith,  though 


4s»For  othN  cases  see  tanw  topic  and  KBT-NUIIBBR  In  all  Kv-NumtMrsd  Dlgcsti  mod  Indaxss 
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eommanlty  property. 

Appeal  tnm  Superior  Gonrt,  Harln  Ooonty; 
Bdgar  T.  Zook,  Judge. 

Acttoa  by  Joseph  Lawrence  against  George 
M.  WI!s«i,  Mabel  Lawrence,  Daniel  T.  WU- 
100,  and  Herman  Detels,  and  others.  Decree 
tor  plaintiff,  and  defendants  other  than  the 
lint  three  named,  appeal.  Affirmed. 

J.  L.  Nagle  and  P.  B.  Nagle.  both  of  San 
Frandsct^  for  appellants. 

S.  lu  Lanabor^  of  San  Frandaoo^  for 
respondent. 

BIOHABDSiJ.  This  w«B  an  action  to  fMe- 
dose  a  mortgage  executed  by  one  UaJoA  Law- 
rmce  to  the  plaintiff,  ber  husband. 

The  facta  of  the  case,  concerning  which 
Qiere  la  no  ma^lal  dlqiute,  may  be  briefly 
stated  as  follows:  On  the  lOtb  day  of  July, 

1914,  laisabeth  WllscHit  who  was  the  mother 
9f  said  Mabel  Lawr^ce,  »ecuted  to  her  a 
deed  of  trust  covering  the  vtopeitf  involved 
Id  this  action,  wherein  she  w%b  directed, 
u  sach  tmstee,  to  halA  said  property  in 
trost  during  the  life  of  the  grantor,  Elizabeth 
Wilson,  and  her  husband,  Peter  8.  WllMm, 
and  ttie  survivor  of  than,  and  during  said 
period  to  re(»ive  the  rents  and  profits  of  said 
propoly  and  api^y  .the  same  to  the  use  of 
said  Elizabeth  Wilson  and  her  said  husband 
during  their  lives,  and  upon  the  death  of  the 
SDTrivor  of  them  to  convey  said  property  In 
fee  simple  to  certain  children  of  said  Eliza- 
beth Wilson  and  her  husband  in  eqoal  pro- 
portlMis  as  tenants  in  common  thereof;  It 
being  provided  that  if  any  of  said  (ihildrtti 
be  dead  at  the  time  set  for  said  conveyance 
by  the  trustee  the  share  of  such  deceased 
diUd  should  be  conveyed  in  equal  shares  to 
bis  or  her  children,  and  if  there  were  no  cbll- 
dren  of  ench  deceased  child  then  such  share 
was  to  be  equally  divided  among  the  other 
TOTTlvlng  clilldren  of  said  Elizabeth  Wilson, 
nie  deed  ot  trust  further  contained  the  fol- 
lowing pTOvlsicm: 

"Id  case  in  the  jndgment  of  said  trustee  nuder 
nid  deed  of  trust  the  rents  and  profits  of  said 
real  estate  shoald  be  insuffid^t  to  pay  for  the 
maintenance  of  the  said  Elizabeth  M.  Wilson 
and  her  said  husband  while  they  live,  the  said 
trustee  was  thereby  empowered  to  mortgage, 
leas^  or  sell  the  said  real  pr(q>a:ty  or  any  part 
thereof;  and  to  bold  or  Invest  or  apply  the  pro- 
ceeds to  the  support  and  maintenance  of  the 
■aid  E3isabetii  tL  Wils(m  m  her  said  husband 
vbile  they  both  lived." 

It  further  appears  from  the  evidence  that 
Elizabeth  WUson  died  intestate  on  January  1, 

1915,  and  that  ber  husband,  Peter  S.  Wilson, 
died  testate  on  September  9,  1916,  and  that 
Mary  Wilson,  one  of  the  children  of  Elizabeth 
and  Peter  S.  Wllscm  named  in  said  deed 
of  trust,  died  on  June  25,  1916,  leavli^  at 
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the  time  of  her  deafli  six  sartlvlng  minor 
chtldren,  who  are  Joined  as  desCoidants  in 
this  action.  On  ttie  11th  of  March.  1106, 
after  the  death  ot  XSleabeth  WDsmi,  the  gran- 
tn-  In  said  deed  of  trost,  but  while  her  hus- 
band, Peter  S.  unison,  was  still  living,  Ha- 
bd  Lawrence  borrowed  flrom  her  hniband, 
Joseph  Lawrence  Oie  plalntlfl  herein,  the 
sum  of  $1,800,  for  whidi  die  gave  her  promis- 
sory note,  which  was  also  signed  by  George 
H.  WUson  end  Daniel  T.  mi8(»i,  the  two 
sons  of  Elizabeth  M.  Wilson  named  In  said 
deed  of  trust,  wbldi  said  protelsaory  note 
was  secured  by  a  mortgage  executed  by  said 
Mabel  Lawrence,  as  trustee,  upon  the  trust 
propNty.  This  loan  being  unpaid,  the  pres- 
ent action  was  Instituted  for  the  foreclosure 
of  said  mortgage;  the  surviving  children  and 
the  above-named  grandchildren  of  Elizabeth 
and  Peter  S.  Wllscm  being  Joined  with  the 
said  mortgagor  as  parties  to  the  action. 

It  was  alibied  in  the  complaint  herein,  and 
proven  at  the  trial,  that  said  Mabel  Lawrence, 
"having  determined  that  In  her  Judgment  the 
rents  and  profits  of  the  said  real  property 
were  insufficient  to  pay  for  the  maintenance 
of  said  Peter  S.  Wilson,  borrowed  of  and  from 
this  plaintiff,  and  this  plaintiff  then  loaned 
to  her,  the  sum  of  $1,800."  The  defendants 
Mabel  Lawrence,  Daniel  T.  Wilson,  and 
George  M,  WUstm  defaulted,  but  the  runaln* 
ing  defendants,  consisting  chiefly  of  the 
above-named  granddilldren  of  Elizabeth  and 
Peter  S.  Wilson,  appeared  and  presented  sev- 
eral defenses  to  said  action,  and  fba  cause 
went  to  trial  Qpm  the  issues  thus  tendered. 
At  the  conclusion  of  the  trial  flndbigs  wow 
waived  by  the  respective  parties,  and  the 
court  thereupon  made  and  entered  Its  decree 
of  foreclosure  by  whltA  the  Isnies  in  the 
case  wrae  determined  in  favtxr  of  the  plain- 
tiff, and  a  decree  was  entered  In  accordance 
with  the  pray^'  of  his  complaint,  and  it  Is 
f  rmn  such  decree  Uiat  this  aK>eal  has  been 
taken. 

There  are  two  main  contentions  urged  by 
the  appellants  upon  this  appeal.  The  first 
of  these  Is  that  under  the  terms  of  the  trust 
conveyance  above  quoted  the  trustee  bad  no 
power  to  make  the  mortgage  In  qnestlon,  for 
the  reason  that,  as  claimed  by  the  appel- 
lants, her  power  so  to  do  was  limited  to  a 
time  when  Elizabeth  Wilson,  the  grnntor  .in 
said  deed  of  trust,  and  her  husband,  Peter 
S.  Wilson,  were  both  living.  This  contention 
Is  predicated  upon  that  portion  of  the  clause 
in  said  deed  of  trust  above  quoted  wherein 
said  trustee  was  directed  to  hold  or  invest 
or  apply  the  proceeds  derived  from  any 
mortgage,  lease,  or  sale  of  the  trust  property 
"to  the  support  and  maintenance  of  said  Eliz- 
abeth M.  Wilson  or  her  said  husband  while 
they  both  live." 

t1]  If  this  excerpt  from  the  provision  of  said 
deed  of  trust  above  set  forth  stood  alone,  It 
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might  suffice  to  Jnstltr  the  construction  which 
the  appellants  seek  to  have  placed  upon  said 
trust  conveyaDce ;  but  when  the  entire  clause 
In  said  deed  of  trust  from  which  said  excerpt 
Is  taken  Is  considered,  It  would  seem  to  be 
entirely  plain  that  the  purpose  for  which  the 
trustee  was  Tested  with  the  title  to  said 
property,  and  was  also  vested  with  the  pow- 
er to  Incumber  the  same^  was  to  provide 
means  for  the  support  and  maintenance  of 
her  father  and  mothw  bo  long  as  either  of 
them  should  live.  This  express  intent  is  to 
be  derived  from  the  portion  of  said  clause 
above  quoted  and  of  the  clause  therein  which 
precedes  Oie  same;  and  tbia  being  so,  to 
hold  that  the  trustee  was  Invested  with  the 
title  to  the  vropertj  in  <iuesti<m  tw  the  pni^ 
pose  of  aiwlylng  the  rents  and  profits  thereof 
to  the  uses  of  her  father  and  moOier  during 
th^  Uves  and  the  life  of  the  snrrlvor  of 
them,  and  in  the  errat  audi  rents  and  ^c^ta 
were  insaffldent  f<»r  such  purpose  to  mort- 
gage, lease,  or  sell  said  prc^rty  in  order  to 
effectuate  the  same,  and  yet  to  so  construe 
the  terms  ot  said  trust  deed  aa  to  restrict 
tiiese  powers  of  tba  trustee  to  a  time  during 
wlhidb  Elizabeth  M.  Wilson  and  her  husband 
were  both  living,  would  be  to  place  upon  the 
foregojng  clause  In  said  tmst  deed  a  con- 
struction entirely  Inconsistent  with  the  ap- 
parent purposes  of  the  Instrument  taken  as 
a  whole,  and  would  be  to  defeat  one  of  Its 
beneficent  purposes,  namely,  that  of  provid- 
ing for  the  care  and  maintenance  of  the  sur- 
viving parent  of  said  trustee.  We  hold,  there- 
fore, that  this  contention  on  the  part  of  the 
appellants  Is  without  merit 

[2]  The  next  aud  final  contention  of  the 
appellants  Is  that  Mabel  Lawrence,  the  trus- 
tee named  In  said  deed  of  trust,  had  no  pow- 
er to  make-  the  note  and  mortgage  in  question 
to  her  husband  for  a  loan  of  community 
funds  to  her  as  such  trustee,  and  that  her 
said  husband,  as  the  mortgagee  named  In 
said  mortgage,  could  not  engage  In  the  trans- 
action of  loaning  community  funds  to  his 
wife  In  the  capacity  of  such  trustee,  since 
the  said  trustee.  In  borrowing  said  money 
and  in  giving  ^Id  note  and  mortgage,  was 
practically  loaning  to  herself  as  trustee  mon- 
eys In  which  she  had  a  vested  Interest  arising 
out  of  the  fact  that  they  were  the  community 
funds  of  her  husband  and  herself,  and  also, 
since  the  husband,  in  attempting  to  loan  the 


moneys  of  himself  and  wife  to  the  latter  as 
the  trustee  of  certain  property  to  be  taken 
as  security  for  said  loan,  was  in  substance 
and  eftect  ffligagtng  In  a  transaction  which 
the  rules  of  equity  governing  the  adminis- 
tratioa  of  trusts  would  not  permit  to  be  sus- 
tained. 

This  contentl(m  in  either  of  its  phases  Is 
without  substantial  merit,  since  the  record 
shows  that  the  trustee,  before  attempting  to 
borrow  the  money  In  question  from  her  hoa- 
band,  made  an  earnest  endeavor  to  secure 
the  needed  funds  for  the  support  of  her  sur- 
viving par«it  fnHu  other  sources,  and  it  waa 
uUy  after  it  was  found  to  be  impossible  so 
to  do  that  she  apidied  to  her  husband  for 
the  toan  of  said  mtmey.  The  record  further 
shows  that,  while' it  seems  to  be  ctmceded 
that  the  money  which  the  plaintiff  loaned  to 
said  trustee  was  commonity  properly,  Qie 
transaction  was  In  every  respect  fair  and 
open.  The  interest  whidi  the  wife  had  in 
these  community  funds  was  not  at  the  time 
said  loan  was  made  a  vested  interest,  but 
was  a  mere  expectancy  unAer  the  authority 
ot  Spre&els  t.  Spreckels,  116  OaL  339,  48 
Fac.  228,  36  Ii.  B,  A.  497,  68  Am.  St.  Rep. 
170;  Spreckels  SpredEels,  172  Cal.  780, 
158  Pac.  637 ;  Estate  of  Moffitt,  163  Gal.  3«0, 
95  Pac.  663,  1025,  20  U  R.  A.  (N.  B.)  207. 
Under  the  law  as  It  existed  when  said  loan 
was  made,  the  husband  had  full  control  of 
the  community  property,  and  could  loan  the 
same  to  any  person  and  even  to  his 
wife  personally  or  In  the  capacity  of  a  trus- 
tee, so  long  as  the  transaction  was  fair  and 
conducted  In  the  fullness  of  good  faith. 
From  the  record  herein  there  Is  nothing 
which  appears  to  indicate  that  this  transac- 
tl<m  between  husband  and  wife  was  not  con- 
ducted in  the  fullness  of  good  faith,  and  there 
is  no  reason,  therefore,  for  holding  that  it 
should  be  frowned  upon  by  a  court  of  equity, 
or  that  the  plaintiff,  having  loaned  his  mon- 
ey and  having  taken  a  mortgage  to  secure  the 
payment  thereof,  was  not  entitled  to  all  the 
remedies  In  the  way  of  foreclosure  of  such 
mortgage  which  were  awarded  him  the 
decree  of  the  trial  court  het^n. 

No  error  appearing  In  the  record,  the  Judgw 
ment  la  affirmed.  • 

We  concur:  WASTE,  P.  J.;  EERRt. 
OAN,  J. 
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JERAULD  T.  GHAMBEB8  et  aL    (Oiv.  8131.) 

(District  Court  of  Appeal,  Fiztt  District,  DItI- 
doii  2,  California.  Dea  12, 1919.) 

1.  HXBCDTOBS  AHD  ADHHTISTBATOBB  «Sb20^ 
— NOKran  NEED  NOT  SIGN  PETITIOir  ABKIIf  Q 
LETTEBfl  OW  ADUINIBTRATION. 

Where  one,  who  with  his  sister  was  en- 
titled. Tinder  Code  Civ.  Proc  1 1365,  to  first  con- 
eid^ation  ia  the  selection  of  an  administrator, 
mgned  a  petition  asking  that  letters  of  admin* 
istration  be  granted  to  another,  and  it  was 
also  signed  by  counsel  as  attorney  for  petition- 
er, the  requirement  of  Code  Civ.  Proc.  |  1371, 
that  snch  petitions  must  be  "signed  by  the  ap- 
plicant or  his  counsel"  was  complied  with,  and, 
if  the  amnlne^B  signatare  was  a  Jarisdietlonal 
Teqniremcoit,  it  was  anppUed  by  his  consent  to 
act,  and  letters  granted  are  not  Told. 

2.  EXKODTOBS  AND  ADIONISTBATOBS  ®=»290Q 
— LTTTEBS  of  ADlUniBTBATZON  NOI  SUBJECT 
TO  COIXATEBAI.  ATTACK. 

Letters  of  administration  when  not  revoked 
or  snspended  hj  direct  atta(^  npon  the  order 
app<^tuig  the  administrator  are  raffieiait  proof 
of  his  r^ht  to  represent  the  estate  in  a  eiril 
action,  unless  the  record  affirmatively  shows  no 
jurisdiction,  to  make  the  appointment 

Appeal  from '  Superior  Coart,  San  Diego 
County ;  C.  N.  Andrews,  Jadga 

Action  by  Blanche  Pearl  Jerauld  against 
George  J.  Cliainbera  and  others.  Jud^mmt 
tor  defendants^  and  plaintifC  aweals.  Be- 
Tersed. 

N.  S.  Bammack  and  W.  B.  Andrews,  both 
of  San  Dlego^  for  aMKHlant 

Crouch  ft  Chambers,  of  San  Diego,  foe 
respondents. 

NOUKSB,  3.  Appelant  waa  plalntifr  In  an 
action  brought  in  the  snporlor  court  to  quiet 
title  to  certain  lands  claimed  adversely  by 
deCendanta.  In  her  cwnplalnt  she  alleged 
that  on  a  certain  day  she  had  been  duly  and 
regularly  app<^ted  administratrix  of  the 
estate  of  Herbert  A.  Jerauld,  deceased,  and 
that  Immediately  thereafter  she  duly  quali- 
fied and  contlnaed  to  act  as  such,  that  the 
property  which  was  the  subject-matter  of  the 
litigation  was  owned  by  the  estate  of  said 
decedent,  and  that  she,  as  administratrix 
thereof,  was  raititled  to  the  possessl(m  of  the 
property.  Adverse  claims  were  alleged  on 
the  part  of  the  defendants,  and  the  usual 
prayer  for  the  quieting  of  title  was  made. 
The  defendant  Chambera  alone  appeared, 
and  denied  npon  lack  of  Information  and 
belief  the  due  appointment  or  qualification 
of  the  plaintiff  as  adminlstratelx  of  said 
estate.  Upon  the  trial  It  was  shown  that 
plaintiff  was  ajxwlnted  administratrix  uptm 
the  petition  ot  A.  A.  Jerauld,  the  son  of  the 
deceased,  -whidx  petltlcm,  after  stating  the 
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JnrladictioQal  farts  and  the  written  con- 
sent  and  request  of  A.  A.  Jerauld  and 
Mrs.  Susie  Arnold,  the  son  and  daughter 
of  the  deceased,  for  the  appointment  of 
Bfrs.  Blanche  Jerauld  as  administratrix, 
prayed  that  such  appointment  be  made. 
The  petition  was  signed  by  A.  A.  Jer^ 
auld,  and  by  an  attorney  of  the  conrt,  &b 
couns^  for  petitlwier.  It  was  not  signed  by 
Mrs.  Blanche  Jerauld,  but  she  consented  to 
act,  letters  were  Issued  to  her,  and  she  im- 
mediately qualified.  Ux>on  thld  showing  the 
conrt  held  that  the  plaintiff  had  not  been 
legally  appointed  as  such  administratrix  be- 
cause she  bad  not  signed  the  i>etitlon,  and 
rendered  Judgment  against  tbe  plaintiff  dis- 
missing the  action,  each  party  to  pay  his 
own  costs.  The  appeal  Is  from  this  Jadg* 
ment 

Two  points  are  raised  upon  the  appeal: 
First,  that  the  petition  for  the  letters  of  ad- 
mlnlstratlcni  was  sufBclenQy  signed;  and, 
second,  that  In  any  event  the  order  appoint- 
ing the  administratrix  was  not  subject  to 
collateral  attack. 

The  position  of  respondent  is  that  under 
section  1371,  Code  of  CItU  Procedure  the  pe- 
tition for  letters  of  admlnistratltm  should 
have  beea  signed  by  Mrs.  Jeranid,  who  was 
by  the  order  of  the  conrt  appointed  admin- 
istratrix. That  section  provides  that  such 
petitions  must  be  ''signed  by  fhe  ai^lcant 
or  his  connseL"  The  petition  hen  In  qoes- 
tlon  was  signed  by  A.  A.  Jerauld,  who^  un- 
der section  1365^  Code  of  QtU  Procedure, 
was,  with  his  sister,  lirs.  Arnold,  entitled 
to  first  cMUlderaUim  In  the  selection  ct  an 
administrator.  It  was  also  signed  by  coun- 
sel as  attorney  for  petitioner. 

[1]  If  one  who  Is  entitled  to  letters  of 
admlnlstratlm  flies  a  petition  asking  that 
letters  be  granted  to  another,  it  would  seem 
that  tbe  petitioner  wonld  be  the  "applicants* 
within  the  meaning  of  section  1871.  If  so, 
the  signature  of  A.  A.  Jeranid  to  this  peti- 
tion was  snffldent.  If,  on  the  other  hand, 
the  nominee  Is  the  "applicant,"  then  the  pe- 
tition may  be  treated  as  having  been  filed 
in  her  bdialf,  and  the  signature  of  the  coun- 
sel meets  the  reqnlranoits  of  the  statute. 
If  the  nominee's  signature  Is  a  Jurisdictional 
reqnlronent.  It  Is  supplied  by  her  consrat  to 
act,  and  the  letters  are  not  void.  Section 
1371,  Code  Civ.  Proc. 

£2]  But  In  any  event,  upon  presentatlOTi  of 
the  petition,  the  court  must  hear  proofs  of 
the  Jurisdictional  facts  (section  1371,  Code 
Civ.  Proc.),  and  must  also  pass  npon  the  suf- 
ficiency of  the  petition  In  making  the  order 
appointing  tbe  administratrix.  As  the  court 
bad  Jurisdiction  ot  the  subject-matter,  objec- 
tions to  the  mode  of  procedure  were  ques- 
tions which  could  have  been  raised  on  an  ap- 
peal from  the  order  or  by  a  direct  attack 
for  lade  at  Jurlsdlcti<Hi  or  on  the  ground  of 
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fraud  <x  mistake.  No  appeal  bavlng  hem 
taken  from  the  order,  and  no  direct  attack 
having  been  made  thereon,  It  became  a  final 
adjadlcatl<m  of  the  Jurisdiction  of  the  court 
to  act,  as  well  as  the  righta  of  the  parties 
under  the  letters  issued.  In  the  absence  of 
an  appeal  or  other  direct  attack  upon  the 
order.  It  Ls  free  from  a  collateral  attack  In 
a  suit  brought  b7  the  administratrix  in  be- 
half of  the  estate  which  she  represents. 
Thaiter  v.  Finn  (Sup.)  173  Pac.  163, 165,  lea 
la  other  words,  letters  of  admlnliitratlMi, 
when  Dot  revoked  or  suspended  b7  a  direct 
attack  npw  the  order  appointing  the  admin- 
istratrix, are  snfflcient  proof  of  her  right  to 
represent  the  estate  in  a  dvU  actiim,  unless 
the  record  afilrmatlvely  shows  no  juriadi<> 
tioii  to  make  the  appc^tment. 

For  these  raasMiB  Uke  Judgment  Is  re- 
versed. 


We  amcur: 
TAIN,  X 


Z«ANGDON,  P.  J.;  BBIT- 


BE0HT8TEINEB  t.  NATIONAIj  BJTtaBfFT 
CO.  OP  NEW  YORK.   (Civ.  8166.) 

(District  Oonrt  of  Appeal,  Fizst  District,  Dirt' 
aion  1.  Oeli&nila.  Dee.  12.  1»19.) 

1.  HKOHAinos'  JJKHB  #s>313— PBOTision  zir 

OOIfTBACTOB'S  BOITD  BBQUIBIHa  ACTION 
AQAIRST  SUmtTT  WITHIN  BIZ  IftHfTHS  TAUD. 

A  provision  in  a  snrety  Ixnid  given  by  a 
contraetor,  reqtdriDg  aetion  to  be  bronght  wiU^ 
in  6  months,  Is  not  invalid  as  unreasonable. 

2.  Mbchanicb*  I.XBNS  «=»317  —  Failtjbb  or 

OWNEB  TO  SUB  CONTBACTOB's  SUBirrT  WITHIN 
aiX-HONTn  PSRIOD  NOT  EXCITSEn. 

Where  a  conttactw  defaulted  and  the  owner 
ccmpleted  the  building,  held  that  where  mechan- 
ics' liens  were  Sled  against  tiie  premises  in  ex- 
cess of  the  amount  due  tba  contractor,  but  the 
amount  of  mtSi  liens  were  ascertained  by  stipa- 
lation,  to  which  the  surety  was  a  party,  and  the 
whole  matter  could  have  been  disposed  of  with- 
in the  6-month  period  allowed  by  the  contrao 
tor's  bond  for  action  thereon,  the  owner  cannot 
excuse  delay  In  suing  the  contractor's  surety, 
and  maintain  an  action  after  6  months  on  the 
ground  that  the  judgment  in  the  action  to  fore- 
dose  tile  liens  was  not  rendered  until  more  than 
6  months  after  default 

Appeal  from  Sup^lor  Court,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  Bose  I.  Rechtsteln^  against  the 
Natimal  Surety  C<ftnpany  of  New  York. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

.  Irwin,  Smith  &  Bosecrans,  of  Los  Angeles, 
for  appellant. 

Allen  &  W^l,  of  Los  Angdea,  for  reqiond- 
ent 


WOOD,  Judge  pro  tern.  This  is  an  actiMi 
broa^t  iff  the  owner  of  a  building  against 
the  surety  on  the  ccmfractor's  bond,  'nie 
bond  was  conditioned  tb&t  the  builder  would 
indemnify  the  owner  against  loss  or  damage 
directly  caused  by  reasoh  of  the  failure  of 
the  builder  to  perform  his  contract  The 
owner  ccunpleted  the  work  after  it  was  aban- 
doned by  the  contractor,  and  filed  the  proper 
notice  ceBsatl(Hi  of  labor.  Thereafter  16 
claims  of  lieu  were  filed,  2  of  which  were  sub- 
sequent to  ^e  expiration  of  30  days  after  the 
notice.  Suits  for  foreclosure  were  brought 
upon  all  these  claims,  and  consolidated  into 
one  action.  Although  the  bond  in  Question 
explicitly  provides  that  no  right  of  action 
shall  accrue 'upon  it  for  the  use  or  benefit  of 
any  person  other  than  the  owner  of  the  build- 
ing, the  surety  company  was  made  a  party  to 
Bach  consolidated  action.  All  parties  therein 
at  some  time,  the  date  of  which  does  not  ap- 
pear, agreed  upon  and  stipulated  In  writing 
to  all  the  facts,  and  that  all  the  liens  were 
filed  for  record  within  the  time  prescribed  by 
law.  Judgment  in  the  conaolidated  action 
was  ait»ed  for  $3465.33  more  than  18 
monOis  after  the  time  fixed  In  the  builcUnir 
contract  far  lt»  ccnniaetlon.  It  was  i»ld  up<»i 
the  filing  ct  the  cost  btlL  The  owner  bad 
left  In  her  hands  after  sihe  had  completed  the 
txntract  $770.96  only  of  the  orlgliial  contract 
price  with  which  to  satisfy  the  Judgmait, 
and  her  damages  w»e  the  amount  she  paid 
In  excess    such  sum  to  effect  sudi  satlgfiac- 

tiOD. 

^niere  Is  an  opreas  stIpulatiCBi  in  the  sure- 
ty company's  bond  that  no  suit  or  action  shall 
be  Instituted  In  any  event  later  than  six 
months  after  tlie  date  or  time  fixed  In  the 
c<mtract  tot  the  completion  of  the  work  there- 
in. In  accordance  with  this  provlsitm  fhe 
trial  court  held  that  this  action  was  brought 
too  late,  and  roidered  Judgment  against  the 
plaintiff. 

The  questi<»s  Involved  upon  this  appeal, 
as  stated  by  appellant,  are: 

First  Is  the  6-montih  llmitatl(Hi  iwovided 
in  the  bond  an  unreasonable  one  in  an  in- 
demnity bond  of  this  character? 

Second.  Was  the  plaintiff's  delay  in  com- 
mencing the  action  unavoidable,  and  should 
not  the  limitation  commence  to  run  only 
from  the  time  of  her  l(»s  or  damage,  that  Is. 
at  the  time  when  the  claims  were  estaUlshed 
by  judgment  of  the  court  or  paid? 

[1]  Appellant  does  not  seem  to  seriously 
rely  upon  the  first  point.  The  cases  of  Teb- 
bets  V.  Bndellty  &  Casualty  Co.,  156  Cal.  138, 
99  Pac.  501,  and  Appel  v.  Cooper  Ins.  Co.,  76 
Ohio  St  52,  80  N.  B.  955,  10  L.  R.  A.  (N.  S.> 
674,  10  Ann.  Cas.  821,  ea<4i  of  which  cites  nu- 
merous authorities  involving  similar  time 
limitations,  apparently  answer  the  question 
in  the  negative.  In  fact,  no  case  h£is  been 
referred  to  where  it  has  been  held  that  a 
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st^Nilatioiit  UmlUng  fbB  Ume  for  the  bringiiig 
of  an  action,  was  In  and  of  itself  unreason- 
able. 

(2]  As  to  the  sec(Hid-  point  the  appellant  re- 
lies upon  cases  where  the  rule  has  been  de- 
clared "that  if  with  proper  diligence  it  hap- 
pens in  a  particular  case  that  the  loss  can- 
not be  legally  ascertained  In  time  to  bring 
the  action  within  the  limitation  fixed  in  the 
poller,  then  the  time  will  not  commence  to 
run  nntll  auch  damage  Is  ascertained."  One 
of  these  cases  is  that  of  Sheard  United 
States  Fidelity  &  Guaranty  Co.,  98  Wash.  29, 
107  Pa&  1024,  109  Pac.  276,  upon  wtilch  ap- 
pellant placra  principal  reliance  for  a  re- 
Tctaal  here  The  Sheard  Case  was  brought 
upon  a  bond  that  limited  the  time  for  com- 
mencement of  an  action  to  about  S  months 
after  the  time  fixed  in  the  contract  for  the 
eemi^etlm  of  the  work.  The  work  was  not 
completed  until  more  than  3  months  after  the 
time  Umit  In  the  bond,  and  the  last  lloi  was 
filed  four  months  and  7  days  later.  The  ac- 
thm  <m  the  bond,  mm  oommenced  2  yaars  and 
6  numtha  after  such  ymltatlon  had  expired, 
but  wiUiln  30  days  aftor  Judgment  mi  appeal 
was  rend«red  In  the  lien  suits.  The  Wash- 
ingtm  ooiurt  h^  that  to  determine  whether 
the  limitation  was  reasonable  and  valid  It 
was  neceesaty  to  consider  the  bwd,  the  otm- 
tracti  and  the  fitcts  in  the  parUcular  case; 
and  Qiat,  M  considered,  the  limltatlcm  In  Oiat 
case  was  unreascmable.  We  cannot  see  that 
the  Sheard  Case  Is  applicable  to  fhia  one. 
The  only  excuse  offered  in  app^lant's  com- 
plaint or  at  the  trial  for  the  deday  In  the 
commeD cement  of  this  action  was  "that  Judg- 
meut  in  the  consolidated  lien  action  was  n<^ 
entered  in  the  Judgment  book  nntll  May  23, 
1916,  and  that  she  (plalntlfT)  was  unable  un- 
til the  entry  of  auch  Judgment  and  the  serr- 
loe  (tf  all  tito  cost  UUs  to  ascertain  the 
amount  of  the  damages  she  had  sustained." 
Ibe  A-momtb  limitation  in  the  bond  for  the 
commenoemoit  fUf  *an  action  ezplzed  Uarch 
28^  IMS.  Tbe  last  liea  was  filed  8  months 
and  9  da^n  prior,  at  2  months  and  ff  days 
after  the  owner  ffled  notice  of  cessation  of 
labor  for  record.  Wltli  one  exception  all  the 
other  Uens  were  filed  before  November  14, 
1914.  For  aught  that  appears  to  the  contrary 
here  these  lien  suits  might  have  been  brought 
and  consolidated,  and  the  written  stipula- 
tion as  to  the  facts  agreed  to  and  signed  by 
all  the  parties,  within  a  few  days  after  the 
filing  of  the  last  lien,  and  more  than  3  months 
before  the  time  limited  by  the  bond  for  the 
commencement  of  the  action.  The  record  Is 
silent  as  to  the  time  when  any  of  the  lien 
actions  were  commenced,  or  when  they  were 
at  issue,  or  v/hea.  consolidated,  or  when  set 
for  trial;  or  when  the  stipulation  as  to  the 
facts  was  made  or  filed.  There  is  no  attempt 
in  the  record  to  show  that  plaintiff  used  any 


diligence  In  pressing  the  cases  to  an  entry  of 
judgment  as  she  could  have  done  as  a  party 
defendant  Indeed,  it  does  not  appear  why 
she  could  not  have  paid  the  liens  without 
judgm^t,  Inasmuch  as  the  surety  company 
and  all  the  parties  had  slsned  a  writlns 
stipulating  to  all  the  facts  in  the  consolidated 
case. 

The  appellant  has  failed  to  show  that  her 
delay  in  the  commencement  of  this  action  was 
unavoidaM^  or  timt  any  diligence  was  used 
In  asc»talnlng  hu  damages.  The  Judgm^t 
ahould  be  afflimed ;  and  it  is  so  ordered. 


We  caaean 
OAN,  J. 


WASTB,  P.  J.;  KSSIBI- 


GOULD  r.  VAN  HOBNB.  (Olr.  2992.) 

(District  Conrt  ot  Appeal.  FIntt  District  Di- 
vision 1,  Oolifoniia.    Sept.  4,  1919.) 

1-  Guts  4=>^5)— Bvidjencb  sTJmoiaKT  to 

SHOW  IITTENT  TO  HAKE  ABSOI.UTB  GUT. 
In  an  ocecator's  action  against  alleged  debt- 
or of  testator,  evidence  held  to  sastaia  finding 
that  testator  had  intended  to  make  an  absolute 
gift  of  die  money  in  qnesdon  to  die  allied 
debtor. 

2.  Guts  «=334— Iiitbht  to  kaki  AB80i.inx 

GIST  NOT  DIFXATBD  BT  BIQUXBEIIKNT  THAT 
Doms  FAT  IltTEBEST  OW  AMOUNT  QIVXIT. 

That  donor,  In  making  gift  of  money  with 
intent  that  it  should  be  an  absolote  gift,  re- 
quired the  donee  to  pay  her  interest  on  the  sum 
given  during  her  lifetime^  or  even  give  her  bade 
some  of  the  prlndpal  If  desired,  did  not  affect 
the  validity  of  the  gift. 

8.  Gifts  <  ilO  Dowob'b  DioLABATXonB  both 

BETOBB  AI7D  ATTEB  TBAlfBAOIION  ADIOSSIBLB 

ON  iBSUB  or  iNTinr. 
In  determining  the  Intent  of  a  donor,  dec- 
larations made  by  donor  both  before  and  after 
the  transaction  are  admissible  as  tending  to 
show  a  gift 

4.  ApFEAZ.  Ann  bbbob  «»10S4(1)— Ebk>b  xr 

ABHIsaiOH  OF  BTIDKNCB  NOT  GBOUNO  FOB  KB- 
TSaSAI.   WHBBB   ITnzraCESaABT  TO  SUBTAUV 

BiimiToa. 

The  admission  of  evidence  by  the  court 
trying  case  withoot  a  Jury,  if  error,  was  noH 
ground  for  reversal,  where  there  was  ample  evi- 
dence, without  sueh  aU^ed  erroneously  ad- 
mitted evidence,  to  sustain  the  courts  findings. 

Appeal  from  Superior  Oourt.  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

Action  by  WIU  D.  Gould,  executor  of  the 
last  will  and  testamait  of  Mary  M.  ishaw, 
deceased,  against  B.  B.  Van  Home.  Judg- 
ment for  defraidant^  and  plaintiff  aivealB. 
Affirmed. 
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Will  I>.  Could.  Jas.  H.  Blandiard,  and 
Bordwell  &  Mathews,  all  of  Los  Angeles,  for 
appellant 

Gea  Beebe  and  J.  Marion  Wright.  boQi  of 
Los  Angeles,  for  re«poiidenL 

BIOHARDS,  J.  This  Is  an  aiveal  from  a 
Judgment  in  favor  of  ttie  defendant  in  an  ac- 
tion bronght  by  llw  plainOff  as  OEecntor  of 
the  last  will  and  testamoit  of  Mary  Bl  Shaiv, 
deceased,  to  recover  the  sum  of  fl7,250.66, 
alleged  to  be  due  from  said  defendant  to  the 
estate  of  said  deceased  upon  his  prtHnlssory 
note.  rn>e  defendant's  amended  answer  set 
up  that  there  was  no  consideration  for  said 
note,  and  further  set  forth  the  drcumatances 
under  which  the  note  had  bera  signed  as  the 
basis  for  the  defendants  claim  that  it  was 
execated  nnder  a  matnal  mistake  of  the 
parties. 

The  facts  of  the  case  as  developed  at  the 
trial  are  substantially  these:  In  the  month 
of  April,  1911,  Maiy  M.  Shaw  was,  and  tot 
some  years  prior  thereto  had  been,  a  woman 
of  considerable  means,  residing  In  Los  An- 
geles ;  the  defendant  had,  during  sndi  dme^ 
been  a  real  estate  and  general  business  agent 
in  said  city,  and  as  such  had  been  lotting 
after  the  business  interests  of  said  Maiy  M. 
Shaw,  who  had  come  to  have  great  confidence 
In  him  and  to  display  a  strong  liking  for 
him.  For  Bonie  time  prior  to  the  month  of 
April,  1911,  said  Mary  M.  Shaw  had  signified 
to  the  defendant  and  said  to  other  peraons 
that  she  intended  to  make  a  gift  to  the  de- 
fendant of  the  sum  of  $20,000,  which  sum 
was  to  be  derived  from  the  collection  of  one 
of  her  outstanding  mortgages  when  the  same 
should  be  paid.  On  a  certain  day  In  April, 
1911,  she  came  into  the  defendant's  office 
with  a  check  for  the  full  amount  of  said 
mortgage,  together  with  about  ?700  In  in- 
terest, and  handed  the  check  to  the  defend- 
ant, saying,  "Van,  here  Is  that  checi.  that  I 
have  been  waiting  for  some  time  to  give  you; 
everything  has  been  paid  off  and  I  want  you 
to  take  It."  She.  also  stated  to  several  other 
people  about  the  office  at  the  time  that  she 
was  giving  the  defendant  the  money  outright 
as  a  gift,  and  also  gave  as  a  reason  therefor 
that  she  thought  as  mudi  of  him  as  she 
would  of  a  son,  and  that  he  had  done  as 
many  things  for  her  as  a  son  could  do,  and 
that  her  relations  would  get  everything  she 
had  after  she  died  and  were  Just  waiting  for 
her  to  dl&  At  various  times  thereafter  up  to 
the  time  she  did  die  In  the  year  191S  she  re- 
peated these  statements  to  various  p«sons. 
The  evld^ce  also  showed  that  at  the  time 
she  handed  the  check  to  the  defendant  she 
refused  to  take  any  writing  from  him  upon 
tiie  ground  that  It  was  his  money,  but  said 
that  she  would  like  blm  "to  pay  Interest  on 
It  during  her  lifetime,  and  if  she  wanted  any 
additional  sums  at  any  time  she  needed  It  I 
would  take  and  advance  It  to  her."  The  rec- 
ord shows  that  from  time  to  time  thereafter 
tbe  defendant  gave  the  decedent  sums  of  mon- 


ey, and  particularly  Oitm  that  die  asked  th« 
defendant  for  seme  money  in  the  year  1912. 
and  that  he  thm  paid  her  the  sum  of  $1,000, 
and  at  the  time  of  doing  so  had  her  sign  a 
receipt  drawn  by  himself  showing  that  of  the 
sum  thai  paid  ¥646.25  was  the  Interest  up  to 
May  24,  1912.  and  «363.75  was  to  be  appUed 
upon  principal,  leaving  $16,646.26  yet  due  on 
prlndpaL  Upon  the  death  of  Mary  M.  Shaw 
the  plalntiH  herein,  who  had  been  her  attor- 
ns for  a  number  of  years  and  who  was 
named  In  her  will  as  her  executor,  waa  duly 
appointed  aa  sudh  upon  the  jNrobate  ot  her 
will,  and  after  qoalifying  as  such  executor 
had  an  interview  wltli  the  defendant  with  ^ 
respect  to  this  money!  which  he  asserted  was 
an  asset  of  the  estate  and  tor  frtilcb  he 
threatened  to  bring  suit  unless  the  defendant 
would  execute  a  note  to  the  estate  f<w  the 
balance  claimed  to  be  due.  Tiie  defoidant 
protested  that  the  decedent  had  made  a 
verbal  gift  to  him  of  the  money,  but  the  ex- 
ecutor stated  Qiat  he  waa  legally  liable  for  it 
"1^  reason  of  the  fhct  that  the  defendant  had 
no  writing  to  show,**  and  also  on  account  of 
the  exlsteoce  and  terms  of  the  receipt  above 
referred  to.  The  defendant,  who  had  known 
the  plaintifF  as  an  attorney  and  personally 
for  many  years  and  had  mudi  confidence  in 
his  ability  and  Integrity,  and  who  also  did 
not  wish  to  be  sued,  finally  signed  the  note 
whidi  forms  the  basis  of  this  suit.  Upon  the 
trial  of  the  case  the  defendant  and  his  wit- 
nesses testified  to  the  foregoing  state  of  facts. 
The  trial  court  made  Its  findings  In  conform- 
ity to  the  foregtdng  facts,  and  rendered  Its 
Judgment  accordingly  in  the  defendant's 
favor. 

[1 , 2]  The  plalntur,  upon  this  aE^»eal,  urges 
three  main  grounds  for  a  reversal  of  the  case. 
The  first  of  these  Is  that  the  facts  as  shown 
are  insufficient  to  support  the  finding  of  a 
gift  inter  vivos  to  the  defendant,  but  at  most 
are  merely  evidence  of  an  intoit  on  the  part 
of  the  deceased  to  make  a  gift  to  take  effect 
upon  her  death.  MudEi  -  of  the  appellant's 
argument  upon  this  point  Is  devoted  to  a 
discussion  of  the  weight  of  the  evidence,  but 
as  to  this  we  think  that  there  was  suffldent 
evidence,  if  believed  by  the  court,  to  sustain 
its  finding  to  the  effect  that  It  was  the  do- 
nor's Intent  to  make  an  absolute  gift  of  the 
money  in  question  to  the  def^danL  If  such, 
was  her  intention  It  would  not  be  defeated 
by  the  further  fact  that  she  requhred  of  the 
def^dant  that  he  pay  her  Interest  on  the 
sum  given  during  her  lifetime,  nor  even  that 
he  give  her  back  some  of  the  principal,  if 
desired.  Robertson  v.  Robertson,  147  Ala, 
311,  40  South.  104,  3  L.  R.  A.  (N.  S.)  774,  10 
Ann.  Cas.  1051;  Goodrich  v.  Rutland,  etc.. 
Bank,  81  Vt  147,  69  Atl.  651,  17  L.  R.  A. 
(N.  S.)  181;  Doty  v.  Wlllson,  47  N.  Y,  580; 
Young  V.  Young,  80  N.  Y.  422,  36  Am.  Rep. 
634 ;  Miller  v.  Western  College,  etc.,  in  lU. 
280,  52  N.  B.  43^!,  42  U  B.  A.  797,  69  Aon.  St 
B^.  242. 
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[3]  The  appellant  Incidentally  urges  an  ob- 
jection to  the  testimony  ot  certain  witnesses 
as  to  snbsequent  declarations  of  the  decedent 
as  to  her  intention  in  giving  the  defendant 
the  money  in  question;  but  this  objection 
has  no  merit,  ainoe  It  is  well  settled  that  In 
determining  the  Intwit  of  a  donor  declara- 
tions made  by  her  both  before  and  after  the 
transaction  are  admissible  as  tending  to  show 
B  gift  Calkins  t.  Equitable  B.  ft  L.  Ass'n, 
126  Cal.  531,  50  Pae.  30;  Estate  of  Hall,  IBi 
CaJ.  527,  98  Pac.  269;  Helm  v.  Martin,  69 
Cal.  57. 

[4]  The  final  contention  of  the  appellant  Is 
tliat  the  trial  court  erred  In  permitting  t;he 
plaintiff,  while  upon  the  witness  stand,  to  be 
asked  In  cross-examination,  oTer  the  plaln- 
dflTs  objection,  the  following  questicm: 
"Would  you  have  gotten  Mr.  Van  Horne  to 
&i^  this  note,  FlaintilTs  Exhibit  1,  If  you 
bad  been  In  pasBesalcm  of  the  facta  which  you 
now  have?*'  The  witness  answered  "No." 
While  It  seems  to  be  conceded  that  the  ques- 
tion was  improper,  it  is  to  be  noted  that  tiie 
case  was  on  trial  bef<H«  the  court  sitting 
witboat  a  Jury,  and  that  the  t^ stimmy  of  the 
defoidant  and  bis  several  witnesses  as  to  the 
drcnmstaDces  attending  the  gift  was  witboat 
contradtctiMi;  and  taence  Uiat  the  trial  coart, 
if  be  b^eved  Uils  testlnumy,  bad  abundant 
evidence  before  him  to  sustain  his  flndlngs, 
tegardlesB  <rf  wbat  the  mental  attitade  of  the 
plaintiff,  either  before  or  after  the  Instttutldn 
of  the  action,  might  be.  Under  endi  condt- 
tlona  we  do  not  think  Uiat  the  error,  if  sadi 
It  be.  anfllclently  prejudicial  to  Justitr  a  re- 
versal of  Uie  case. 

Judgment  affirmed. 


We  concur: 
Judge  pro  tern. 


WASXB.  P.  J.;  BABBIN, 


McDTTFF  V.  McDUFF.    (Civ.  3142.) 

(District  Court  of  Appeal,  Firat  District,  Dir 
vision  2,  California.  Dec.  16,  1918w  Hear- 
log  Denied  by  Supreme  Oonrt  Feb.  13,  1920.) 

L  Appxai.  and  kbbob  ^»1011(1)— FiHDnia 

OK  COnFUCTZKO  BVIDENOB  CONOLUBLVX. 

The  finding  of  the  trial  conrt  on  eonflicting 
evidence  is  condasive  on  appeal. 

2.  HCBBAITD  AND  WIFE  €=3ld— WHAT  CONBTI- 
TUTES  EVICTION  BT  HUSBAND  OF  WIBB  TROU 
HXB  PBOFISIT. 

It  ia  not  necessary  to  support  the  finding 
of  an  eviction  b;  a  husband  of  his  wife  from 
ber  property  that  there  should  be  a  forcible 
ouster,  but  it  is  sufficient  if  the  fansband's  acts 
were  such  aa  to  drive  the  wife  away. 

3.  Judgment  ^»713(1)— In  absence  or  find- 
ings ONI.T  THOSE  ISSUES  WHICH  WEBB  NEC- 
E68A8T  IN  T^  JUDGUBNT  WIU.  BB  DBEUED 
ADJUDICATED. 

Under  Code  Civ.  Proc.  SS  IQH.  only 

those  issues  which  were  actually  and  neces- 


sarily included  in  the  judgment  will,  in  the  ab- 
sence of  findings,  be  deemed  adjudicated. 

4.  JimaiazTT  «»743^HJnDoiaiitT  fob  b17B- 

BAND  IN  Wm'S  AOTIOH  FOB  BKPABAn  KAHT- 
TENANOK  DOES  NOT  FBXVBNT  WIFB  ntOH 
UAINTAINIira  BJECiafXHT  TO  UOOVXB  BEB 
PBOnBTT. 

A  judgment  In  favor  of  a  husband  In  a 
wife's  action  for  separate  maintenance  is  not, 
where  findings  were  waived,  an  adjudication 
conclusive  against  the  right  ot  the  wife  to  main- 
tain ejectment  for  the  premises,  standing  in 
her  name,  used  as  thtSx  home. 

6.  Husband  and  win  ^=9262(1)— Pbesuuf- 
•rtoN  AS  TO  am  st  husband  or  oohhunitt 

FKOFEBTT. 

Where  title  to  a  residence  was  taken  In 
the  name  of  a  wife,  the  husband  having  intend- 
ed to  give  her  the  same,  the  fact  that  the  ini- 
tial pigment  was  made  with  commiinitr  funds 
does  not  raise  any  presumption,  under  CSt. 
Code,  I  IQif  that  the  proper^  was  commwdtv 
property. 

6.  Husband  and  wite  <g=>206 (4) — Witb  icat 

MAINTAIN  EJECTMENT  FOB  HEB  8EPABATB 
PBOPEBTT  AOAinSr  HEB  HUSBAND. 

Where  property  became  the  separate  prop- 
erty of  the  wife  by  gift,  the  wife  might,  under 
Code  Civ.  Proc.  |  370,  where  the  spouses  were 
separated,  maintain  ejectment  against  her  hus- 
band. 

7.  Husband  and  wdx  «s»205(4)— Bxtiht  of 

BEOOTBBT  ST  SncnUEHT  BT  WIFB  AOAIBBT 

bubbahd. 

Where  QKHues  separated,  and  the  wife  was 
forced  to  leave  her  separate  proper^  which  the 
spouses  had  occupied  as  a  residence,  she  may, 
under  Code  Civ.  Proc  {  427,  sul>d.  2,  recover 
the  separate  property  in  an  action  of  eject- 
ment against  the  husband,  together  with  dam- 
ages for  the  withholding. 

8.  Husband  and  wife  4=»a06(4>— Exclusion 

OF  WIFE  B;  HUSBAND  IBOM  HEB  SEPABATX 
FBOrEBTY  GIVING  WIFE  BIOHT  TO  SUB  IN 
EJECTMENT. 

Where  a  husband  gave  his  wife  the  proper- 
ty which  the  spousea  used  as  a  home,  and  on 
disagreement  the  wife  left  and  the  spouses  liv- 
ed apart,  held,  that  the  wife  might  recover  the 
premises  In  ejectment  and  the  husband  could 
not  defeat  the  action  od  the  ground  that  un- 
der Civ.  Code,  §S  156  and  157,  neither  the  hus- 
band nor  wife  can  be  excluded  from  the  family 
dwelling  place;  the  premises  at  the  time  of  the 
action  not  being  used  as  a  family  dwelling 
place,  but  the  husband  instead  holding  an  ad- 
verse possession  of  his  wife's  separate  prop- 
erty. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shwk,  Judge. 

Action  by  Sarah  F.  McDuflT  against  Wil- 
liam G.  McDiiff.  From  a  judgment  for 
plaintiff,  defendant  appeals.  A£Brmed. 
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Percy  Hight,  of  Lons  Beadh,  f<ff  app^ 
lant. 

Nathan  Newby,  of  Los  Angeles  (Hugh  A. 
McNary,  ot  Los  Angeles,  of  counsel),  for  re- 
spondent 

BRITTAIN,  J.  The  defendant,  the  hns- 
band  of  the  plaintiff,  appeals  from  a  judg- 
ment in  ejectment. 

The  parties  were  married  In  1886.  Their 
domestic  relations  were  pleasant  until  1907, 
from  which  time  until  1915  there  was  at 
least  lack  of  harmony.  In  the  month  of  May, 
1915,  the  wife  left  the  family  dwelling  place 
and  later  In  the  same  year  sued  for  separate 
maintenance.  Judgment  In  that  case  was 
In  favor  of  the  husband. 

[1]  The  property  Inrolved  in  this  action 
was  purchased  in  1909;  the  first  install- 
ment  of  the  purchase  price,  amounting  to 
$300,  having  been  made  up  of  $100  delivered 
by  liie  husband  to  the  wife  and  $200  bor- 
rowed by  her  from  her  mother.  There  was 
a  mortgage  for  the  remainder  of  the  pur- 
chase price,  $3,450,  which  was  subsequently 
paid  by  the  husband  from  the  proceeds  of  a 
sale  of  his  separate  property  tn  the  state  of 
Kansas.  Be  also  paid  .taxes.  The  deed  to 
the  property  was  made  to  the  wife  alone. 
The  husband  asserted  that  he  did  not  learn 
the  deed  was  so  made  nntU  he  paid  off  the 
mortgage  debt  In  1913.  wife  testified 

that  he  saw  the  deed  on  the  day  the  deed 
and  mortgage  were  made.  She  signed  tlie 
mortgage  first,  and  she  testified  that  at  that 
time  her  husband  said.  "'Well,  that  la  the 
first  time 'my  name  didn't  go  on  the  paper 
first;'  be  says,  *ThlB  time  this  Is  yours."* 
Another  witness  testified  that  during  the 
n^tlatlons  for  the  sale  to  the  husband  of 
other  property.  In  Deconber,  1008,  when  the 
wife  was  not  present,  the  appelant  stated 
that  "he  had  Just  bought  a  piece  of  property 
and  iHLld  fS,600  for  it  and  given  It  to  his 
wife."  The  wife  further  testified  that  when 
the  mortgage  was  paid  off  her  husband 
brought  the  deed  to  her,  saying:  "Now,  this 
is  the  deed  to  your  place.  I  have  paid  ev- 
ery cent  of  the  debt  on  that  for  you,  and 
now  I  am  giving  It  to  yon  for  your  own. 
•  *  •  Nobody  can  ever  take  your  place 
from  you  for  my  debts.  If  I  should  make 
a  bad  deal  you  will  never  lose  your  home, 
you  will  have  the  deed  to  your  own."  The 
husband  denied  many  of  these  statements. 
The  Judge  who  tried  the  case  saw  the  wit- 
nesses and  heard  their  testimony.  It  was 
clearly  conflicting,  and  In  such  a  case  the 
appellate  court  Is  bound  by  the  action  of  the 
trial  court. 

[2]  The  evidence  was  similarly  conflicting 
in  regard  to  the  question  of  eviction  of  the 
wife  by  the  husband.  It  is  not  necessary  in 
such  a  case  to  support  the  finding  of  evic- 
tion that  there  should  have  been  evidence  of 
a  forcible  ouster.    If  the  husband's  acta 


were  sudi  as  to  drive  the  wife  away  from 
her  home,  It  would  amount  to  constructive 
eviction. 

[3,4]  It  is  argued  that  the  Judgment  In 
favor  of  the  husband  In  the  maintenance 
suit  rendered  the  questions  Involved  in  this 
action,  and  particularly  that  of  eviction,  res 
Judicata.  Findings  were  waived  In  the 
maintenance  suit,  and  the  record  In  that 
case  falls  to  show  upon  what  ground  the 
Judgment  was  entered.  So  far  as  the  record 
In  that  suit  shows,  the  trial  Judge  may  have 
determined  that  the  plaintiff  owned  this 
property,  and  that  therefore  she  had  ample 
means  of  support  without  a  Judgment  for 
maintenance.  He  may  have  determined 
tliat  the  plaintiff  failed  to  prove  the  exist- 
ence of  a  cause  of  action  for  divorce.  In 
the  absence  of  findings,  only  those  Issues 
which  were  actually  and  necessarily  includ- 
ed in  the  Judgment,  or  necessary  thereto,  are 
deemed  adjudicated.  Code  Civ.  Proc  ${ 
1908,  1911;  Estate  of  LI  Po  Tal.  108  CaL 
484,  41  Pac.  486;  Bercaiio  v.  Ventura,  etc., 
Ca,  129  Cal.  282,  61  Pac  958,  79  Am.  St. 
R^.  118;  Oardella  v.  County  of  Amador, 
164  Cat.  655-660,  129  Paa  993;  Bank  of 
Vlaalla  v.  Smith,  146  Gal.  898-402,  81  Pac.  542. 

[I]  The  appellant  argnee  that  the  proper- 
ty was  community  property  and  not  the  sep- 
arate property  of  the  wife,  because  the  inl- 
tfal  payment  was  made  from  community 
property.  Community  propnty  may  be  given 
by  a  husband  to  hla  wife  wlfli  like  effect  as 
Ilia  aerate  property.  Hcdmeav.  Holmes,  27 
CaL  App.  S46,  100  Pac.  793.  In  view  of  the 
finding,  on  conflicting  evidence,  that  there  was 
a^ft,ltls  Immaterial  wheth»  tbe^t  waa 
from  community  property  or  separate  proper- 
ty, and  the  argnmoit  addressed  to  the  court  on 
ttie  Interpretatltm  and  application  of  sec- 
tion 164  of  the  dvU  Code  concerning  the 
presumption  arising  from  tbe  <teed  having 
been  taken  In  the  name  of  the  wife  baa  no 
bearing  on  the  case. 

[6, 7]  The  property  became  the  separate 
estate  of  the  wife  by  the  gift,  and  she  had 
Qie  light  to  sue  her  huaband  to  recover  pos- 
sess^. Code  Olv.  Proc.  S  370;  Peters  v. 
Peters,  156  Cal.  32,  103  Pac.  219,  23  L.  R. 
A.  (N.  S.)  699.  Her  seisin  was  the  Issuable 
fact  It  was  determined  adversely  to  the 
appellant  on  conflicting  evidence.  Payne  v. 
TreadweU,  16  Cal.  220-243;  Hlhn  Co.  v. 
Fleckner,  106  Cal.  95,  39  Pac.  214;  Nathan 
V.  Dierssen,  164  Cal.  607,  130  Pae.  12.  She 
had  the  right  to  recover  the  specific  proper- 
ty with  damages  for  the  withholding.  Code 
Civ.  Proc.  §  427,  subd.  2;  Nathan  v.  Diers- 
sen, 164  Cal.  607-611,  180  Pac.  12. 

[8]  The  appellant  contends  the  plaintiff 
could  not  recover  in  ejectment  because  nei- 
ther the  husband  nor  the  wife  could  be  ex- 
cluded from  the  dwelling  of  the  other;  re- 
liance being  placed  upon  tiie  provisions  of 
sections  Xfi6  and  167  of  the  Civil  Cod«w  At 
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tbfr  time  of  llift  eoiiim«icement  of  this  ac- 
tloD  the  house  was  not  the  family  dwelling 
place.  The  parties  were  living  s^arate  and 
apart.  The  provlsloiffl  of  sectiona  156  and 
1S7  rdate  to  the  marital  right  of  the  spous- 
es to  occnpT  the  family  home.  In  tlie  first 
danse  of  section  1S7  It  Is  expressly  stated: 
"Neither  husband  nor  wife  has  any  Interest 
In  the  property  of  the  other."  Under  the 
Cicts  In  tills  case  the  hnsbtud  was  not  aa- 
sertii^  bis  personal  marital  right  of  living  In 
the  fbmlly  btnne^  but  was  holding  poBs«alon 
of  the  -wife's  separate  prt^jerty  adversely  to 
ber  as  the  owner.  This  qoestlon,  nprai  which 
no  antiiotltles  are  cited  on  behalf  of  tbe  ap- 
pellant, has  been  determined  adversely  to 
liis  contentions  In  a  number  of  cases  in  oth- 
er states.  Cook  t.  Oook,  125  Ala.  588,  27 
Sonth.  918,  82  Am.  St  Bep.  264;  Crater  t. 
Crater,  118  Ind.  621,  21  N.  B.  290,  10  Am. 
St  Rep.  161;  Wood  v.  Wood,  88  N.  Y.  576; 
Uinier  v.  Minier,  4  Lans.  (N.  T.)  421. 
The  Judgment  Is  afOrmed. 

We  concur  tliAMGDON,  P.  J.;N0UBSE1,  J. 


PAWCBTPP  V.  BDMUND  FETCKD  CO. 
(Civ..  8002.) 

(District  Court  of  Appeal,  Second  District, 
Dinmoa  1,  California.  Dea  4,  1919.  Bear- 
jjtg  Denied  bj  Supreme  Ootwt  Feb.  2,  1920.) 

L  Tiffsoaa  4b»42— CouPLUHT  in  Aonon 

AOAIXST    COaaOSSION    UKBCHAnr    TOB  AC- 

comiTZNO  HUjnriuuKT. 

In  fruit  grower's  action  against  commission 
merchant  for  accounting  for  defendant's  col- 
lection of  daims  against  railroad  and  transpor- 
tation companies  for  damages  to  plalnttfTs  shlp- 
BUDts,  complaint  held  sufficient 

2.  TBIAL  «=93d4(l)  —  I^NDINGB  IW  ACTION 
AOAIHSI  ComaSSIOK  UBBOHAKT  VOB  AO- 
COUNTZzrO  BUMICKNT  IH  VIEW  07  BTIPUIA- 

noN. 

In  fmit  grower's  action  against  commissiOQ 
mercbant  for  accounting  for  defendant's  col- 
lection of  claims  against  carriers,  where  a  stip- 
nUtion  entered  into  between  tbe  parties  as  to 
all  tbe  daims  filed  against  railroads  on  plain- 
tilTs  behalf  and  all  the  amounts  collected  by 
defendant  thereon  obviated  the  necessity  for  an 
examination  of  defendant's  accounts  and  far- 
nished  the  court  with  the  needed  evidence  as 
to  the  aggregate  amount  due,  general  findings, 
whidi  did  not  s^arate  the  facts  and  assign 
tbem  to  several  alleged  causes  of  action,  but 
determined  that  the  amoimt  for  whidi  judgment 
WQs  awarded  was  due  plaintiff,  were  sufficient- 
ly speofic;  it  being  immaterial  that  plaintiff 
h&d  set  forth  in  the  form  of  various  causes  of 
ictioa  the  facts  relating  to  tbe  handling  of  his 
craps  for  several  different  seasons  or  years. 


3.  BvinaifcB  «3=>443(1)— Obu.  ttaemcoirr  la 
TO  sEPAaaxB  coirraAOT  uattbh,  kot  bsikb- 

BED  TO  IN  WBITllM  AQENOT  ASaBBUUIT,  AD* 

UISSIBUB. 

In  a  suit  against  an  agent  for  an  account- 
ing for  money  received  from  railroad  companies 
for  mishandling  of  plaintiff's  fruit,  defendant 
claiming  a  percentage,  for  collection  as  offset 
testimony  Uiat  defendant's  manager  orally 
agreed  that  there  wonid  be  no  commission 
charges  above  conunisaion  for  shipment  and 
sale  as  agreed  in  writing,  was  competent,  if  the 
claim  account  was  separable  from  the  written 
agreement  and  also  if  such  account  was  inci- 
dental to  the  main  agency,  but  not  referred  to 
in  the  vrritlng,  it  would  be  competent  to  show 
agreement  or  custom  governing  tbe  same. 

4.  Appeal  and  ebbob  «=>  1011(1)— Findings 
op  teial  jddge  oh  conflicting  testimont 
conclusive. 

Trial  judge's  determination  on  questicHi  of 
fact  on'  eouflicting  evldsnce  is  oondusive. 

Appeal  trom  Superior  Gonrt;  Los  Angeles 
County:  Frank  6.  Flnlayson,  Judge. 

Suit  for  accounting  by  Will  S.  Fawcett 
against  the  Edmund  Peycke  Company,  a  cor^ 
poratlon.  Judgment  for  plaintUf,  and  defend- 
ant appeals.  Affirmed. 

George  H.  Woodruff  and  Clyde  0.  Shoe* 
maker,  both  of  Los  Angeles,  for  appellant 

Davis  ft  Rush,  of  Los  Angles,  for  respond* 
cnt 

JAMES,  J.  Appeal  from  a  jui^ment  by 
which  plaintiff  was  awarded  a  sum  of  money 
in  excess  of  ^,000. 

[1]  The  defendant  during  tbe  time  ma* 
terlal  to  this  controversy,  was  engaged  In 
business  as  a  commission  mercbant  or  broker 
handling  fruits  and  agricultural  products.  It 
contracted  with  the  plaintiff  to  ship  and  mar- 
ket fTOps  of  canteloupes  and  grapes  produced 
during  the  years  1911,  1912,  and  1913.  The 
contracts  covering  the  obligations  of  the  par- 
ties were  evidenced  by  letters.  In  brief,  it 
may  be  stated,  with  which  the  uncontradicted 
testimony  agrees^  that  the  defendant  after 
the  fruit  was  delivered  to  It  assumed  the 
obligation  to  transport  and  market  it  with 
full  power  in  that  connection,  rendering  an 
account  to  the  plaintff  for  the  net  proceeds 
therefrom.  The  compensation  of  defendant 
was  a  commissiOQ,  that  being  definitely  fixed 
by  the  agreem^it  The  crops  for  the  years 
mentioncid  were  handled  by  the  defendant 
and  an  account  end  return  was  made  of  the 
proceeds  derived  from  the  sale,  less  commis- 
sions, to  the  plaintiff.  However,  in  addition 
to  the  returns  of  sale  of  the  crops,  the  de- 
fendants collected  various  amounts  of  money 
from  railroad  and  transportation  companies 
on  account  of  claims  for  damage  resulting 
from  tbe  mishandling  of  plaintiff's  fruit 
After  the  third- year  crop  had  been  marketed, 
the  plaintiff  claimed  to  have  discovered  that 
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there  wu  a  Urge  amotmt  of  money  due  hUn 
«Q  Bcoomit  of  tbese  damage  demands,  whidi 
money  the  defendant  had  ftlled  to  Include  In 
Its  accounts  and  failed  to  pay  over.  It  ap- 
peared in  testimony  that  some  moneys  had 
heen  paid  over,  bat  that  the  amount  for 
which  the  court  awarded  Judgment  remained 
In  the  defendant's  hands  at  the  time  the  ac- 
tion waa  brought  Plaintiff  by  hia  suit  as- 
signed this  failure  to  account  as  a  breach  of 
duty  on  the  part  of  bis  agent,  all^^  that 
true  accounts  had  not  been  rendered,  and 
that  he  was  unable  to  determine  precisely 
what  amount  of  numey  the  defendant  held 
to  which  the  plaintiff  was  entitled. 

The  action  in  form  was  one  for  an  aoconnt- 
Ing,  whidi  remedy  the  trial  court  enforced 
against  the  defendant  Plaintiff's  complaint 
contained  fire  counts.  These  counts  referred 
to  the  contract  and  em^oyment  of  the  de- 
fendant; first,  for  the  handling  of  the  cante- 
loupe  crop  for  the  season  1911 ;  second,  for 
the  handling  of  the  grape  crop  for  the  season 
1011;  third,  for  the  i<nwd"ns  of  the  cante- 
loupe  crop  for  the  season  1912;  fourth,  tor 
the  handling  of  the  grape,  crop  for  the  sea- 
son 1912;  the  fifth  count  referred  to  one 
contract  with  reference  to  the  grape  and 
canteloupe  crops  for  the  year  1913.  Each 
count  of  Ihe  complaint  was  similar  in  form 
and  language.  It  was  set  forth  that,  under 
the  agreement  with  the  defendant,  defendant 
was  to  account  for  all  money  received  from 
the  sale  tbs  fiiilt;  "or  any  claim  against 
any  railroad  company,  or  from  any  other 
source  in  connection  with  the  sale,  marketing, 
and  disposition  of  said"  crops.  The  allega- 
tions of  the  complaint  were  sufficient,  we 
tblnk,  to  show  that  the  defendant  had  re- 
ceived and  failed  to  account  to  the  plaintiff 
for  money  in  excess  of  the  amount  of  the 
Judgment.  We  do  not  think  there  was  any 
such  uncertainty  about  the  allegations  in 
these  particulars  as  to  make  the  complaint 
vulnerable  to  the  demurrer  of  the  defendant. 

[2,  S]  The  trial  judge  made  general  find- 
ings, without  separating  the  facts  and  as- 
signing  them  to  the  several  allied  causes  of 
action,  and  deterrolned  that  the  amount  for 
which  Judgment  was  awarded  was  due  to  the 
plaintiff.  One  of  the  contentions  of  appellant 
Is  that  the  findings  are  not  specific  enough 
in  this  particular ;  but,  in  view  of  a  stipula- 
tion entered  into  between  the  parties  and 
filed  in  the  case,  we  think  that  the  findings 
were  as  specific  as  the  court  was  required  to 
make.  In  the  bill  of  exceptions  It  appears 
that  an  itemized  statement  had  been,  before 
trial,  filed  among  the  papers  of  the  case,  and 
the  terms  of  the  stipulation  thereto  attached 
and  signed  showed  that  the  paper  contained 
a  full  statement  of  all  the  claims  filed  against 
railroad  companies  on  behalf  of  the  plaintiff 
by  the  defendant  and  all  the  amounts  collect- 
ed by  the  defendant  thereon.  While  the 
record  shows  that  there  was  an  objection  to 


the  introduction  of  the  s^»Iatlon  In  evi- 
dence, it  is  not  stated  what  the  objecton  was ; 
but,  even  though  an  obJectl<HL  bad  been  made 
in  appropriate  language  and  upon  legal 
grounds,  we  think  that  the  evidence  was  ad- 
misslbleu  The  court  then  had  before  It  as  a 
stipulated  fact,  assuming  the  same  was  com- 
petent to  the  Issues  tendered,  a  statement  of 
the  amount  collected  by  the  defendant  This 
was  the  ultimate  thing  that  plaintiff  sought 
by  his  actlcm  to  have  ascertained,  and,  to  our 
mUidB.  it  matters  not  that  he  had  set  forth 
in  the  form  of  various  causes  of  action  the 
facts  rating  to  the  handling  of  the  different 
crops.  The  collection  of  this  money  was  all 
made  by  the  defendant  as  the  agent  of  the 
I^lntlff,  and  at  the  time  the  action  was 
brought  the  total  amount  had  accrued.  We 
think  that  the  complaint  might  well  have  de- 
tailed the  facts  covorlng  the  various  engage- 
ments of  the  defendant  as  the  agoit  of  the 
plaintiff  In  one  cause  of  action,  asswted  that 
a  breach  of  the  agency  duty  had  occurred  by 
failure  to  fully  account,  and  asked  Qie  court 
to  make  examination  and  detemdne  what,  if 
anything,  was  due  from  the  defendant  to  the 
plaintiff.  The  sUpalation  entered  Into  be- 
tween Oie  parties  obviated  the  necessity  for 
an  ncaminatlon  of  the  accoimts  of  the  de- 
fendant, and  famished  fbe  court  with  the 
needed  evidence  as  to  Ow  aggregate  amount 
due. 

Defendant  however,  did  not  admit  that  the 
full  amount  stated  in  the  stipulation  and  un- 
accounted for  was  due  to  the  plaintiff,  but 

contended  by  counterclaim  that  as  offsets 
thereto  a  commission  of  15  per  cent,  was  due 
It  on  the  amount  of  all  claims  collected  and 
those  which  had  been  placed  in  position  to 
be  enforced.  The  court  found  against  the 
defendant's  claim  In  this  regard,  and  allowed 
testimony  to  the  effect  that  defendant's  man- 
ager had  orally  agreed  with  the  plaintiff  that 
there  would  be  no  commission  chaj^ea  over 
and  above  the  charge  for  the  shipment  and 
sale  of  the  fruit  as  agreed  upon  in  the  writ- 
ings. It  is  claimed  that  the  admission  of 
this  testimony  was  error  as  being  an  attempt 
to  change  and  vary  the  terms  of  a  written 
contract,  and  further  that  the  claim  account 
constituted  a  separate  contract  and  not  the 
contract  sued  upon  by  the  plaintiff.  We  have 
already  noted  that  the  complaint  did  set  forth 
an  agreement  on  the  part  of  the  defendant  to 
collect  the  accounts  both  upon  the  sale  of 
fruit  delivered  to  it  and  also  for  any  daims 
made  against  transportation  companies  for 
damages.  We  think  that  In  this  suit  for  an 
accounting  it  is  immaterial  whether  the  clnim 
account  should  be  treated  as  the  subject  of  a 
distinct  and  separate  contract  from  the  fruit 
sales  account.  Plaintiff  alleged  the^  agency 
relation  of  the  defendant  as  to  both  of  tbose  i 
matters,  and  sought  an  accounting  to  hare  it 
ascertained  as  to  what  amount  defendant 
might  hare  in  Its  hands  belonging  to  the 
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[dalDtUt  It  Hia  cSftlm  accotat  ma  a  sepa- 
rate matter  of  agreonent}  then  the  parol  tes- 
tfnKmy  was  competent  to  estabUah  It,  and  tf 
on  Oie  otiier  hand,  sacb  account  was  Ind- 
dwtal  to  0»  main  agency,  but  not  referred  to 
fn  the  wiitlnga,  the  oral  testimony  would 
also  be  competent  to  Bhow  agreement  or 
enstom  goTemli^  the  same.  It  nowhere  ap- 
pears that  defendant  conld  have  been  misled 
as  to  what  tba  plaintiff  was  odrnvoring  to 
have  ascra^taiaed  and  determined  by  his  ac- 
tion. The  defendant  In  its  answer  contro- 
verted  the  Issues  tendered,  alleged  Its  coun- 
terclaims as  offsets  to  the  damage  dalm  de- 
mands, and  fnrthmnore  made  a  s^pulation 
vltb  Its  adversary  agreeing  iweclsely  upon 
the  amount  of  tiie  Items  In  dispute.  We  can 
find  In  this  record  nothing  which  will  sup- 
port the  dalm  that  prejudicial  error  has  been 
committed  which  has  prevented  the  defendant 
from  baring  its  side  of  the  controversy  fully 
considered. 

[4]  As  to  the  question  of  counterclaims, 
that  matter  was  the  snbject  of  conflict  of 
testimony;  hence  the  trial  Judge's  determi- 
nation of  the  fact  that  no  commissions  were 
owing  as  offsets,  must  be  taken  as  final. 

The  jo^ment  appealed  from  is  affltmed. 

We  ooncnr:  GONBBT,  P.  J. ;  SHAW,  J. 


BmSHAW  et  aL  T.  SITFEiBIOB  COURT  IN 
AND  EX)B  LOS  AlfOELI&a  COUNTY 
et  al.    (Civ.  3265.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    Dec.  18,  1919.) 

1.  Eianirr  doicazit  «=>198(1)— Couet  must 

DETEBUIHE  NECESSITT  OF  PBOCEEDINO  JN  AO- 
Tion  WHEBK  ONLT  ISSUE  OF  VALUE  IS  SUB- 
MmSD  TO  jrUBT. 

Under  Code  Civ.  Proc.  |  1241,  tn  an  action 
t£  eminent  domain,  where  the  only  dispnted 
itsoe,  that  of  value,  ia  anbmitte]  to  a  Jnry,  the 
trial  court  neverUielflBS  is  required  to  detennine 
tbe  Uict  that  there  exiats  necessity  for  subject- 
ing the  property  to  the  public  use  Bought,  and 
jmlgment  of  condemnation  alone  does  not  im- 
mediately follow  on  return  of  verdict  by  the 
jury,  whereby  damages  to  defendant  are  aa- 


2.  ElCINEIfT  DOUAIN  «=5224— VEKDICT  ON  SIN- 
GLE ISSUE  OF  VALUE  IN  CONDEUNATION  CASE 
NOT  "DECISION"  -TO  INITIATE  THIE  FOB  NO- 
TICE or  INTENT  TO  HOVE  FOB  NEW  TBIAL. 

In  view  of  the  necesiity  that  the  court  de- 
tenoine  whether  tbe  property  need  be  sabjected 
to  public  use,  in  a  omdemnation  case,  the  ver- 
dict of  the  Jury  on  the  single  issue  of  the  value 
of  the  property  does  not  constitute  a  decision 
after  trial,  within  Code  Civ.  Proe.  i  659,  fixing 
the  time  within  whic^  notice  of  intention  to 
move  tar  new  trial  must  be  given. 

[Ed.  Note.— For  other  deSnitlons,  see  Words 
ind  Phrase^  first  and  Second  Series,  Ded- 
Bon.l 


Apidlcatlau  for  writ  of  probttfitlon  by  W.  B. 
Hlnshaw  and  others  against  the  Superior 
Court  (tf  the  State  of  GaUforala*  In  and  fbr 
the  County  of  Los  Angles  and  Paul  J.  Me- 
Cormlck,  Judge  thereof.  Writ  doiled,  and 
proceeding  dismissed. 

F.  A.  Knlgh^  of  Long  Beach,  fi»  peti* 
tlonwB, 

A.  J.  Hill,  Cknmty  Counsel,  Vincent  Morgan^ 
and  Wm.  W.  (nary,  all  of  Los  Angeles,  for 
re^tondent 

FEB  CURIAM.  Prohlbitlou.  Petitioners 
here  were  defendants  In  a  certain  action 
brought  in  the  superior  court  by  the  Los 
Angeles  County  Flood  Control  District.  That 
action  was  prosecuted  to  secure,  by  condem- 
nation, certain  lands  for  the  uses  of  said  dis- 
trict in  the  carrying  out  of  the  purposes  de- 
scribed in  the  statute  under  which  such  dis- 
trict was  organized.  The  complaint  in  the 
action  set  forth  the  different  steps  and  pro- 
ceedings had  and  taken  by  the  board  of 
supervisors  iirellminary  to  the  a»Dmencement 
of  the  suit,  and  showed  that  the  public  use 
and  necessity  demanded  that  the  pr<^rty 
described  be  acquired  by  the  there  plaintiff. 
None  of  these  petitioners  made  any  denial  as 
to  the  Issues  tendered  by  these  preliminary 
allegations  of  the  complaint;  they  did  take 
Issue  as  to  the  toIuo  of  tbe  land  sought  to 
be  taken,  and  this  Issue  was  submitted  to  a 
Jury,  whldi  returned  a  verdict  thweon. 
PUlntlff  was  dissatisfied  with  the  flniUng 
made  by  the  Jury,  and  within  10  days  after 
verdict  served  its  notlos  ot  intention  to 
move  f(H>  a  new  trial,  which  motion  was  not 
brought  on  for  hearing  until  after  90  days 
had  expired  subsequoit  to  the  entry  of  the 
Terdict 

When  the  motion  came  on  for  hearing,  pe- 
doners  here,  defendants  in  that  case,  oh> 
Jected  to  any  conslderatiMi  of  the  motion  oo 
the  ground  that  such  a  motlm  was  required 
to  be  disposed  of  within  90  days  after  the 
verdict  of  the  Jury,  and  that  no  authority  re- 
sided In  the  court  to  act  upon  the  same.  This 
contentl<m  was  made  agreeable  to  the  pro- 
visions of  section  660  of  the  Code  of  Civil 
Procedure.  However,  at  the  time  the  first 
notice  was  given,  no  findings  had  been  made 
in  the  action  by  the  trial  Judge;  but  findings 
were  subsequently  made,  and  thereafter  a 
new  notice  of  intention  to  move  for  a  new 
trial  was  served  and  filed  by  the  plaintiff 
there,  and  the  motltm  came  on  for  hearing  on 
the  1st  day  of  Dec^ber,  1919.  The  defend- 
ants, these  petitioners,  then  objected  that  the 
court  had  not  Jurisdiction  to  rule  upon  the 
motion,  basing  the  contention  upon  the  same 
provisions  of  the  section  cited.  The  court, 
according  to  the  petition  here,  heard  Qie  mo* 
tlon,  took  the  same  under  advisement,  and. 
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M  hen  alleged^  *'pentats  bx  entoiBinlng  said 
motlcHi,  and  tbreatenB  to^  and  will  unless  re^ 
strained  and  pnAlblted  from  so  doing,  con- 
sider and  grant  a  new  trial  in  said  cause." 
Under  this  situation,  tbe  .objecting  defendants 
petitioned  this  court  for  a  writ  of  problbl- 
tlon.  A  preliminary  writ  was  Issued  and 
bearing  has  been  bad. 

It  is  admitted  by  petttlobers  that.  If  it  was 
the  duty  of  the  superior  court  to  make  far- 
ther flndlnga  of  fact,  supplementing  the  ver^ 
diet  of  the  Jury,  then  the  secwd  motion  for  a 
new  trial,  as  noticed,  was  In  time,  and  the 
court  bad  jurisdiction  to  consider  and  de- 
termine It.  The  contention  that  the  verdict 
of  the  jury  constltated  the  decisim  afto* 
"trial,"  within  the  meaning  of  section  659, 
Code  of  Civil  Procedure,  rests  upon  the 
showing  that,  as  petitioners  did  not  con- 
trovert, by  answer,  any  of  the  allegations  of 
the  complaint  of  respondent,  exc^t  to  raise 
the  Issue  as  to  the  amount  of  damages,  all 
facts  alleged,  and  not  controverted,  would 
be  conclusively  presumed  to  exist  without 
proof,  and  hence  require  no  finding.  After 
a  very  careful  consideration  of  the  argu- 
ment, we  are  not  prepared  to  agree  with 
petitl(mm  that,  In  the  action  of  eminoit  do- 
main, the  trial  court  has  no  function  to  make 
findings  where  the  only  disputed  issue  is 
submitted  to  a  jury. 

[1,2]  We  think  that,  under  the  provisions 
of  section  1241,  Code  of  Civil  Procedure,  the 
court  was  required  to  determine  the  fact  that 
there  existed  the  necessity  for  subjecting  the 
property  to  the  public  use  sought,  and  that 
a  judgmmt  of  condemnation  alone  would  not 
immediately  follow  upon  return  of  a  ver- 
dict by  the  jury,  by  which  verdict  the  dam- 
ages to  the  defendants  were  assessed.  If  we 
are  correct  In  this  assumption,  the  case  im- 
mediately falls  within  the  decision  made  tn 
San  Joaquin  &  Kings  River  Canal  &  Irriga- 
tion Coi  V.  Stevlnson,  30  Cat  App.  405,  158 
Pac.  768.  That  case  is  quite  full  in  Its  review 
of  the  preceding  dedslons  referring  to  tlie 
commencement  of  the  time  within  which  no- 
tice of  Intention  to  move  for  a  new  trial  may 
be  given.  It  plainly  holds  that  In  a  condemr 
nation  case  the  verdict  of  a  Jury  up<m  a  sin- 
gle Issue  alone  does  not  constitute  a  de- 
cision of  the  case.  It  Is  true  that  It  does  not 
clearly  at^ar  that  there  was  In  that  action 
no  denial  as  to  the  necessity  for  the  taking  of 
the  property.  But,  as  we  have  indicated,  we 
are  of  the  opinion  that  in  the  proceeding  of 
eminent  domain  it  Is  the  duty  of  the  court 
to  make  its  decision  apon  the  matter  advert- 
ed to,  regardless  of  whether  an  answer  con- 
tains allegations  controverting  those  issues 
alleged  in  the  complaint  Having  reached 
that  conclusion,  we  need  not  give  particular 
attention  to  those  facts  affecting  some  of  the 
peUtloneis  only,  where  the  court  made  find- 
ings regarding  certain  lien  interests  which 


were  conceded  to  exist  against  tSie  real  prop- 
erty. 

Vrom  tite  amclusloiw  exjwessed,  peremp- 
torr  writ  should  be  denied,  and  Uila  proceed- 
Jos  dismissed.  It  to  so  ordered- 


EMPLOTBBS'  LIABILITY  ASSUB.  CORPO- 
RATION, LIMITED,  OF  LONDON,  ENG- 
LAND, et  al.  V.  INDUSTRIAL  ACCIDENT 
GOUMISSION  et  al.  (L.  A.  6277.) 

(Supreme  Court  of  Oellfomla.  April  6,  1920.) 

Masteb'ahd  sebvant  <&»406(4)  — Evioence 

HELD  INSUFFICIEKT  TO  SHOW  THAT  InJUSED 
BMPLOTfi,  DEFABTina  IXOIC  OIBBCT  KODTX, 
WAS   WrTHUT   DUTT  XNCIDEnX  TO  EUPLOT- 

UENT. 

Evidence  Iteld  insufficient  to  sustain  a  find- 
ing that  injured  automobile  driver,  departing 
from  the  usual  and  direct  road  to  his  employ- 
er's garage,  was  at  the  time  of  the  accident 
discluLrglng  a  duty  Incident  to  his  employment, 
within  the  WoAmen's  Compensation  Law. 

In  Bank. 

Prooeedlns  by  Mrs.  Mattle  Boatman  under 
the  Employers'  Liability  Act,  opposed  by  the 
City  Oarage,  a  corporation,  employer,  and 
Employers*  Liability  Assurance  Corporation, 
Limited  of  London,  Bnedand,  the  luatirance 
carrier.  To  review  an  order  of  the  Industrial 
Acddmt  Commission,  awarding  compensa- 
tion, the  employer  and  Insurance  carrier  ap- 
ply for  certiorari.   Award  annulled. 

George  H.  Moore,  of  Los  Angeles,  for  peti- 
tioners. 

A.  E.  Graupner,  of  San  Francisco,  for  de- 
fendants. 

KERRIGAN,  Judge  pro  tem.  On  February 
20,  1919,  June  Boatman,  an  employ^  of  one 
Freeman  A.  McKenzie,  conducting  business 
under  the  name  of  City  Garage  at  San  Pedro, 
Cal.,  was  injured  by  the  overturning  of  an 
automobile  which  he  was  driving,  from  which 
Injuries  he  died.  On  said  day  he  had  been  di- 
rected by  his  employer  to  tow  a  disabled  au- 
tomobile from  San  Pedro  to  Los  Angeles,  and, 
after  delivering  It  at  a  given  address,  to  re- 
turn Immediately.  He  proceeded  to  carry  out 
his  instructions,  and,  with  a  companion  nam- 
ed Glen  Park,  whom  he  had  Invited  to  accom- 
pany him,  he  executed  his  commission  and 
started  on  the  return  journey.  Instead  of 
following  the  only  direct  and  regular  road  of 
travel,  which  was  by  the  way  of  Harbor  boul- 
evard, he  with  his  companion  departed  there- 
from, going  first  out  of  his  proper  course 
about  three  miles  In  an  easterly  direction  to 
the  city  of  Vernon.  There  he  made  a  stop 
and  purchased  a  jug  of  wine.  Resuming  his 
trip,  he  again  reached  the  main  road,  and 
then  pursued  one  of  three  courses:  Crossing 
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this  main  road,  he  wait  west^  takbtg  a  dlrec- 
tipn  which  woald  add  about  12  miles  to  tiie 
length  of  Oie  return  journey;  or,  after  re- 
gainlnff  the  main  road,  he  proceeded  alone  it 
ii  distance  of  about  6  miles  to  a  point  a  little 
uuTtb  of  Gardena,  and  there  turned  west, 
and,  passing  through  Redondo,  reached  the 
?oint  where  the  accident  occurred ;  or  (and 
which  seems  most  llktiy)  he  remained  on  the 
main  road,  or  Harbor  boulevard,  nutU  he 
came  to  a  point  about  4  miles  from  San  Pe- 
dro^ and  there  made  bis  detour  westerly, 
rraTeling  in  the  direction  of  Harbor  Gi^,  and 
so  arrived  at  the  aforesaid  point  of  acddeDt. 

It  may  be  stated  preliminarily  that  the  evi- 
dent shows  that  Boatman's  companion.  Park, 
had  amsomed  part'  of  the  wine  pun^sed  at 
Venum  and  was  intoxicated  at  the  time  of 
the  orertumlng  of  the  automobile;  but  there 
is  a  conflict  in  the  evidence  as  to  w-hether  or 
not  Boatman  had  partaken  of  it,  so  that  we 
will  not  rerlew  the  finding  of  the  commission 
that  the  upsetting  of  the  machine  cannot  be 
■ttrlbnted  to  any  lack  of  skill  on  the  part  of 
its  drlTOT,  induced  by  a  state  of  Inebriety. 
We  find  onrselTes,  however,  unable  to  agree 
with  the  learned  commission  In  its  conclusion 
that  any  reastmable  inference  can  be  drawn 
from  the  evidence  that  Boatman,  at  the  time 
and  place  of  the  accidoit,  was  discharging  a 
duty  incident  to  his  CTipl<vmait.  According 
to  the  fundamental  rule  In  compensation  cas- 
es,  the  burden  of  proving  that  the  injury  to 
the  employ^  was  received  la  the  course  of  his 
employment  was  tm  the  claimant  Here  there 
was  no  direct  evidence^  nor  any  fair  inference 
based  <»i  the  evidence,  tending  to  support  the 
i-onclntion  of  the  comrnlsslon  in  that  behalf. 
As  before  stated,  die  acddmt  occurred  tm  a 
road  at  right  an^es  to  the  r^nilar  and  usual 
route  of  travel  betwem  Lob  Angeles  and  San 
redrok  at  a  ptdnt  an>roxlmately  two  miles 
west^y  thereot  and  at  a  i^oe  where  it 
cannot  be  reasonably  assumed  from  any 
cTldMioe  in  the  .caae  that  the  deceased  was 
pnisulne  the  course  of  his  employment.  The 
nidence  shows  that  ttie  deceased  disregarded 
Ills  employer's  Instructions  to  return  to  San 
Pedro  Immediate  upon  the  completion  of  bis 
errand  In  Los  Angeles,  and  m-the  whole  tends 
Etrongly  to  sui^ort  the  contention  of  the  pe- 
titioner that  at  tbB  time  of  the  accident,  as 
well  as  mnfilL  of  the  time  Immediately  prior 
theret<^  he  bad  temporarily  abandoned  the 
business  of  hia  empl0}'er  In  favor  of  some 
businesi^  or  possibly  frolic,  of  bis  own.  If  he 
bad  taken,  as  the  evidence  shows  he  ought  to 
Lave  don^  the  uatial  and  direct  road  in  re- 
turning to  Ills  employer's  place  ot  business, 
fbllowlzis  the  instructions  given  to  him,  he 
could  not  have  been  at  tbe  point  where  be 
was  injured,  and  would  not  have  been  ex- 
posed to  that  particular  peril. 

While  no  case  1ms  been  cited  which  in  the 
particalar  facts  is  directly  in  point,  the  au- 
thorities In  this  state  support  our  conclusion. 
In  Casualty  Co.  r.  Ind.  Acc.  Com.,  178  Cal. 


CORP.  T.  INSUSTBIAIi  AGO.  OOM'N  i3 

530,  at  page  688i  169  Pac.  76,  at  page  77,  it  is 

said: 

"An  employer  caonot  be  held  liable  under  our 
Gompenaation  Act  unless  the  accident  arises 
out  of  and  in  the  course  of  the  employment, 
and  of  course  it  devolves  on  a  daimtnt  to  es- 
tablish this  fact  by  evidence  from  whidi  such  a 
eonclnaion  is  fairly  inferable.  *  •  •  But 
here,  in  view  of  the  admitted  facts,  considered 
ia  coimection  with  what  we  deem  established 
by  the  record  as  to  the  eituation  of  deceased  at 
the  time  of  the  accident,  there  appears  no  war- 
rant for  holding  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment.  It  hap- 
pened during  the  hour  when  the  deceased  was 
obligated  to  be  on  duty,  and  also  on  tbe  prem- 
ises of  the  employer,  but  the  record  negatives 
any  inference  that  decedent,  in  leaving  and  go- 
ing away  from  the  Soor  where  It  was  his  busi- 
neaa  to  be,  was  engaged  on  any  mission  having 
any  connection,  direct  or  indirect,  with  the 
service  for  wbidi  be  was  employed." 

In  Sherer  &  Co.  v.  Ind.  Acc.  Com.,  175  Cal. 
615,  618.  166  Pac.  31S.  310,  we  find  this  lau-  ■ 
guage: 

"There  are  two  sorts  of  ways  of  frequent  oc- 
currence in  which  a  workman  might  go  outside 
the  sphere  of  his  employment — the  first  one 
when  he  did  work  he  was  sot  .  engaged  to  per- 
form; and,  second,  when  he  went  into  a  terri- 
tory with  which  he  had  nothbig  to  do."  , 

And  in  N.  P.  H.  R.  Co.  v.  Ind.  Acc.  Com.,  174 
Cal.  297,  806,  163  Pac.  1000,  1003  (L.  R.  A. 
1918A,  286),  our  Supreme  Court  Construes  the 
employer's  liability  under  the  statute  we  are 
considering  as  follows: 

"When  a  servant  of  his  own  accord  and  with- 
out the  direction  of  his  master  steps  outside  the 
scope  of  his  employlnent,  whether  on  the  mas- 
ter*!  business  or  bis  own,  tbe  master  owes  him 
no  doty  as  to  the  dangers  he  encounters,  and 
be  la  not  liable  toi  the  injury  received." 

There  la  some  evidence  In  tbe  record  which 
tends  to  support  the  supposition  that  the  ac- 
cident occurred  when  Boatman  was  turning 
the  car,  intending  to  direct  its  course  towards 
San  Pedro;  but  it  cannot  be  reasonably  con- 
tended Oiat,  had  be  successfully  executed  this 
maneuver,  by  which  his  car  would  thereafter 
have  been  headed  In  the  direction  of  his  ulti-  ' 
mate  destination,  he  was  at  the  moment  of 
the  acddent  engaged  in  the  business  of  his 
employment  Certainly,  until  he  arrived  at 
the  regular  road,  whldb  be  had  left  for  the 
purpose  of  mokli^  his  detour,  be  must  be  re- 
garded as  returning  from  a  mlssUm  of  bis 
own,  if,  as  we  have  held,  his  side  trip  in  tlie 
direction  <a  Harbor  City  was  at  least  a  tem- 
porary abandmiment  of  his  employer's  busi- 
ness. 

It  follows  that  file  award  should  be  an- 
nulled; and  it  is  so  ordered. 

We  concur:  ANGELLOTTI,  O.  J.;  LEN- 
NON,  J.;  WILBUR,  J.;  OLNEX,  J.; 
SHAW,  J. 
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BBOOK-HAFFNBR  PRBSS  00.  et      T.  IN- 
DUSTRIAL OOHMISSrON  OF  COLO- 
RADO et  al.   (No.  963».) 

(Supreme  Coart  of  Colorado.    Feb.  2,  1920. 
Rdicarlnr  Denied  Mv  S,  1920.) 

1.  Hastee  and  BEttvAnr  «S3375(1)— Covpen- 

8ATIOH  FOB  INJUBT  '*ABI8IRa  OUT  OF  ARD  IN 
COURSE  OF  ElIPLOTMBNT"  EXTBNDS  TO  IN- 
JUBT IN  ATTEMPT  TO  SAVE  FELLOW  8EEVANT. 
Loss  of  life  bj  an  employ^  while  attempt- 
ing to  save  a  fellow  employ^  from  injury  is  an 
accident  "ariaing  ont  of  and  in  the  course  of 
the  employment"  within  Workmen'!  Compensa- 
tion Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coarse 
of  Fmployment.] 

2.  MaSTXB  AND  SEBVANT  «S»418(6>— FlNDIHOB 
IN  COUPENSATION  CABS  BUFPOKTED  BT  EVI- 
DENCE CONCLUSIVE. 

Where  the  evidence  of  compensation  claim- 
ant's dependence  is  auch  tliat  from  it  an  infer- 
ence may  reasonably  be  drawn  which  supports 
the  commissiou's  findings  affirmed  by  the  district 
court,  tbey  are  binding  on  the  Supreme  Court 

Error  to  District  Court,  City  and  County  of 
Denver;  Julian  H.  Moore,  Judge. 

Proceedings  under  the  Worimien's  Compen- 
sation Law  by  Martha  Rebecca  Boflfiuui  and 
another,  to  recover  for  the  death  of  Ed- 
win Putnam,  OKK»ed  by  the  Brock-HafC- 
ner  Press  Comiiany,  employer,  and  the  Lon- 
don Guarantee  &  Acddoit  Company,  limited, 
insurance  carrlw.  An  award  of  compotsation 
made  by  the  Industrial  Commission,  based 
on  d^eudency,  was  affirmed  by  the  district 
court,  and  employer  and  insurance  carrier 
bring  error.  Affirmed. 

William  E.  Hutton  and  B.  B.  McOay,  both 

of  Denver,  for  plaintiffs  In  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst.  Atty.  Gen.,  for  defendant  Indus- 
trial Commission. 

Wayne  C.  Williams,  of  Denver  (H.  B.  Cur- 
ran,  of  Denver,  of  counsel)  for  defendants  in 
error  HofEman  and  Putnam. 

TKLLBR,  J.  This  cause  is  before  us  to  re- 
view a  Judgment  of  the  district  court  affirm- 
ing an  award  made  by  the  Industrial  Com- 
m lesion  in  a  proceeding  before  It  In  which  de- 
fendants in  error  Hoffman  and  Putnam  were 
claimants  for  compensation.  Said  Hoffman, 
as  grandmother,  and  Putnam  as  a  minor 
brother  of  Edwin  Putnam,  who  was  killed  on 
the  premiaes  of  plaintiff  In  error,  the  Brock- 
Haffner  Press  Comtmny,  while  In  said  com- 
pany's employ,  claimed  to  be  dependent  upon 
said  deceased,  and  as  such  entitled  to  com- 
pensation under  the  statute.  The  commission 
found  that  said  Robert  Putnam  was  wholly 
dependent  upon  said  deceased  brother,  and 
ttiat  he  was  entitled  to  the  compensation  pre- 


scribed by  the  8tatat&  On  appeal  to  the  dl»- 
trict  court,  It  was  hOd  that  the  evidence  did 
not  show  entire  dcvendmoe  by  BtAert  Put- 
nam upon  the  deceased,  and  the  award  was 
accordingly  set  aside.  Upon  turth«  bearing 
before  the  commission,  it  was  found  tliat  Rob- 
ert Putnam  was  eleven-tw^fths  dq^dent 
upon  his  deceased  brother,  and  an  award 
made  to  that  effect.  'Jlils  award,  on  revlpw 
of  the  district  court,  was  affirmed. 

[1]  Plaintiffs  in  error  contend  that  the  evi- 
dence does  not  support  either  the  finding  of 
liability  under  the  Compensation  Act  (Laws 
1919,  c.  210)  or  of  eleven-twelfths  depend- 
ence. While  the  evidence  as  to  the  former 
question  leaves  macb.  to  conjecture,  it  is  nev- 
ertheless true  that  from  it  a  reasonable  man 
might  draw  the  Inference  that  deceased  lost 
his  life  in  attempting  to  save  a  fellow  em- 
ploye from  injury  in  the  factory,  which  act, 
under  the  authorities,  was  an  accident  aris- 
ing out  of  and  In  the  course  of  his  employment 
Dragovich  v.  Iroquois  Iron  Co.,  269  111.  478, 
109  N.  E.  999,  and  cases  dted. 

[2]  Upon  the  extent  of  the  dependence  also 
the  evidence  is  such  that  from  it  an  inference 
may  reasonably  be  drawn  which  supports  the 
findings.  Under  this  state  of  facts,  we  are 
nob  called  upon  to  weigh  the  evidence,  but 
must  accept  the  findings  of  the  commission. 

The  judgment  is  accordingly  affirmed. 

Affirmed. 

OARRIGUES,  0.  and  BUBKB,  3^  con- 
cur. 


RATH  T.  VAUOHAN.  (Civ.  3121.) 

(District  Court  of  Appeal,  Second  District. 
Division  1,  California.  Dec.  16,  1919.  Re- 
hearing Denied  Jan.  12,  1920;  Hearing  De- 
nied by  Supreme  Oonrt  Feb.  13,  1920.) 

1.  Appeal  and  ebboe  <8=»622— Exceptions, 
BILL  of  <&=>36{3)— Time  fob  bebvinq  akd 

PTLINO  proposed  BILL  OF  EXCEPTIONS  AND 
FOB  FILING  TBANSCBIPT  AS  AFFEXTTED  BT 
NEW  TBIAL,  STATED. 

Where  notice  of  entry  of  the  judgment  was 
served  on  defendant  March  Slat,  and  notice  of 
intention  to  move  for  a  new  trial  was  filed 
April  7th,  and  notice  of  appeal  from  judgment 
was  filed  on  April  10th,  end  the  motion  for 
new  trial  was  never  brought  on  for  hearing, 
and  under  Code  Civ.  Proc.  §  6G0,  the  power  of 
court  to  grant  a  new  trial  of  the  case  expired 
on  June  30th,  the  time  within  which  defendant 
was  entitled  to  serve  and  file  hia  proposed  bill 
of  exceptions  expired  on  July  10th,  unless 
further  time  was  granted  and  the  40  days'  time 
for  filing  the  transcript  then  began  to  nm. 

2.  Appeal  and  ebbob  ®=>624— Mebe  possi- 
bilitt  of  application  fob  belief  fbom  de- 
fault hot  fendinq  pbocegding  which 
would  extend  tikb  fob  fiukq  tban- 
SCBIPT. 

An  affidavit  by  defendant,  opposing  motion 
(or  dismisBal  of  appeal  for  failure  to  file  tran- 
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Kript  within  time  that,  "shonltl  the  5ndge  re- 
fuse to  aign  or  settle  the  bill  of  exceptions 
because  of  delay,  affiant  will  move,  under  sec- 
tion 473  and  on  his  motion  and  affidavit  hereto 
attached."  papers  attadied  being  a  purported 
copy  of  conditional  notice  of  motion  and  a  pur- 
ported copy  of  affidaTit  fpr  relief  under  Code 
CiT.  Proe.  f  473.  by  means  of  an  order  "to 
set  aside  any  default  and  to  grant  leaTe  to 
serre  uld  proposed  biH  of  exceptions  and  that 
the  same  stand  as  served,"  it  not  appearing 
that  sDCh  notice  and  affidavit  had  been  served 
or  filed,  or.  even  if  served  and  filed,  that  the 
coDtingently  intended  application  for  relief  had 
been  made,  showed  merely  a  possibility  that 
at  some  time  within  tha  limits  of  time  fixed 
hr  law  an  apidication  for  sndi  relief  might  be 
made  and  waa  not  suffident  to  constitute  a 
pen^g  proceeding  for  sncb  relief  ^^ch  would 
extend  the  time  for  filing  the  transcript. 

3.  EXCBFTIONB,    BIXL    OT  «S»40(4>— GOUBT 

wmcon  athsobtit  arbb  dstauu  to  bz- 
mo  TZMB.  roK  mma  fboposid  bzu,  ot 
sx<siPTioira. 
When  tiie  time  for  flUng  a  propoaed  Mil 
of  exoeptioaa  had  expired,  the  court  thereafter 
was  without  authority  to  revive  that  right  by 
tn  ex  parte  order  extending  time. 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty. 

Action  by  A.^C  Bath  against  Arthur  O. 
Taaghan.  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.   Appeal  dismissed. 

Arthnr  C.  Vanghan,  In  iffo.  per. 
Oiarles  V.  Relche  and  B.  W.  Sbl^muit  both 
oi  Los  Angeles,  for  re8p<Hident 

CONRET,  P.  J.  On  motion  to  dismiss  aj^ 
peal  in  an  unlawful  detainer  action,  on  the 
ground  that  the  transcript  has  not  been  filed 
wltUn  the  time  all(nred  by  law.  Notice  of 
this  motion  was  serred  and  filed  on  S^tem- 
ber  10, 1919.  Rule  2  »  prescribes,  as  a  general 
rule,  that  the  printed  transcript  shall  be 
filed  within  40  days  after  the  appeal  waa 
perfected.  Bat  "If  a  proceeding  for  settle- 
nunt  ot  a  bill  ot  exoeptlona  which  may  be 
used  in  support  of  such  anpeal  is  pending 
or  may  still  be  instituted,  the  time  aforesaid 
shall  not  be^  to  run  until  the  settled  and 
authenticated  bill  of  exceptions  has  been  filed, 
or  the  time  in  vhldi  a  iwoceeding  for  sudi 
a  bill  of  exceptions  may  be  Instituted  has 
ex^dred,  or  sodh  proceeding  If  instituted  has 
been  dismissed  by  the  trial  court." 

By  the  derk's  certificate  it  appears  that 
notice  of  entry  ci  Judgment  was  served  on 
defendant  on  the  Slat  day  of  Mard^  191d. 
Notice  of  intmtlon  to  move  for  a  new  trial 
waa  filed  on  April  7th,  and  notice  of  appeal 
from  the  Judgment  was  filed  on  April  10th, 
The  motion  for  new  trial  was  never  brought 
OD  for  bearing.  Therefore,  tinder  •the  limi^- 
tions  established  1^  the  terms  of  section  660, 
Code  of  Civil  Procedure,  the  power  of  the 


court  to  grant  a  new  trial  of  case 
pired  on  the  30th  day  of  June. 

Under  the  provisions  of  section  660,  Code 
of  ClTll  Procedure,  the  time  allowed  to  a 
party  to  prepare  and  serve  upon  the  adverse 
party  a  proposed  bill  ot  ezceptl<»s  is,  in  a 
case  Med  without  a  Jury,  "within  ten  days 
•  •  •  after  rec^vlng  notice  of  the  entry 
of  Judgment**  "Or  if  proceedings  on  motion 
for  a  new  trial  be  pending  within  tm  days 
after  notice  ot  dedslcHi  deiuring  said  motion, 
or  other  determlnatt(m  thereof,  or  sndi  fur' 
thev  time  as  the  court  In  which  the  action  is 
poiding,  or  a  Judge  thereof  may  allow." 

[1]  From  and  after  Jtme  30,  1919,  Oie  pro- 
cee^ng  on  motion  for  new  trial  waq  no  Ion* 
ger  pending.  The  time  within  whldi  deCeod- 
ant  was  oitltled  to  serve  and  flie  his  proposed- 
bill  of  eneptlons  would  tlieretore^  In  the  or- 
dinary course  of  procedure,  expire  on  the 
lOth  day  of  July,  unless  further  Ume  ha^ 
been  granted,  and  the  40  days*  time  for  filing 
the  transcript  would  ttien  begin  to  run.  The 
transcript,  then,  was  overdue  when  plaintiff 
gave  notice  of  this  motion  to  dismiss  the 
appeal. 

On  the  17th  day  of  July,  on  affidavit  filed 
by  the  defendant  a  Judge  of  the  superior 
court  made  an  orier  purporting  to  extend 
for  20  days  the  time  for  filing  said  proposed 
bill  of  exceptions.  On  August  14th,  on  mo- 
tion of  plaintiff,  after  due  notice,  the  same 
court  set  aside  the  order  of  July  17th.  On 
the  6th  day  of  August  defendant  served  on 
the  plaintiff's  attorney,  who  adbiowledged  re- 
ceipt of  copy  thereof,  a  proposed  bill  of  ex- 
ceptions. On  the  16th  day  of  August  plaintiff 
served  on  defendant  hie  "objections  and 
amendments"  to  the  pressed  bill,  and  there- 
in specifically  objected  to  the  slgnlnft  settle- 
ment, and  allowance  of  the  bill  on  the  ground 
that  it  was  not  served  within  the  time  pro- 
vided by  law.  The  juA^e  has  not  yet  set- 
tled or  allowed  the  said  proposed  UU  of 
exceptions. 

DeCendant's  aflSdavlt  in  owosltlmi  to  the 
motion  herein  states  that  August  28d  was  the 
date  when  he  detlrered  to  the  derk,  for  the 
Judge,  the  prcvosed  bill  and  amoidments. 
It  appears  tttat  the  trial  Judge  was  absent 
on  vacatLoo  from  and  after  August  18th,  and 
«t  Septranbor  Itth  had  not  returned  there- 
from.  Defoidant  In  another  affidavit  fnrUier 
states  that  mi  September  80th  ttie  matter  ot 
settlement  ot  the  bill  was  by  the  Judge  set 
down  for  October  7th,  of  which  the  clerk 
sent  notice  to  the  parties;  that  on  October 
7th  the  matter  was  continued  to  October  8th ; 
that  on  October  8th  plaintiff  and  defendant 
appeared,  and  the  court  proceeded  to  examine 
and  settle  the  bill.  The  minutes  of  that 
court  of  October  8th,  set  forth  In  the  same 
affidavit,  state  that  "the  court  partially  ex- 
amines Into  said  matter,  and  of  its  owi) 
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motion,  both  plaintiff  and  defendant  consent* 
Ing,  bnt  without  thereby  waiving  or  Intend- 
ing to  waive  any  legal  right  or  advantage 
whatever  now  eilating,  continues  the  further 
hearing"  until  Novemt>er  26th. 

[2]  In  defendant's  affidavit  filed  her^  on 
September  17th  he  states : 

'lliat  shoald  the  judge  refuse  to  sign  or  set- 
tle the  bill  of  exceptioDB  because  of  delay, 
affiant  will  move,  under  section  473  and  upon 
bis  motion  and  affidavit  hereto  attached." 

Said  attached  papers  are  a  purported 
copy  of  a  conditional  notice  of  motion,  and 
a  purported  o^y  of  an  affidavit,  for  relief 
under  sectltm  473,  Code  of  Ovil  Procedure, 
by  means  of  an  order  "to  set  aside  any  de- 
fault and  to  grant  leave  to  serve  said  pro- 
posed bill  of  exceptions,  and  that  the  same 
stand  as  served."  It  does  not  appear  that 
said  notice  and  affidavit  have  been  served, 
or  filed,  or,  even  if  served  and  filed,  that  the 
contingently  Intended  application  for  relief 
has  been  made.  There  Is  merdy  a  possibil- 
ity that,  at  some  time  within  the  limits  of 
time  fixed  by  law,  sn  application  for  such 
relief  may  be  made.  This  is  not  sufficient 
to  constitute  a  pending  proceeding  for  such 
relief. 

[S]  We  have,  then,  a  plain  case  wherein 
the  defendant  failed  to  propose  his  bill  of  ex- 
ceptions within  the  time  limited  by  law,' and 
likewise  failed  to  file  in  this  court  his  tran- 
script on  appeal.  In  Coi  v.  Palos  Verdes  Co., 
172  Cal.  702,  158  Pac.  332,  It  was  contended 
by  appellant  that  his  dalm  for  relief  from  de- 
fault in  the  matter  of  serving  a  proposed  bill 
of  exceptions  or  statement  would  arise  only 
on  the  refusal  of  the  judge  to  settle  the  state- 
ment.  But  the  court  said: 

"Relief  from  his  default  in  the  matter  of 
presenting  fais  proposed  statement,  from  his 
failure  to  present  it  in  time,  is  the  relief  es- 
sential to  the  settlement,  ♦  •  •  and  this 
failure  or  default  occurred  on  June  14,  1915," 
which  was  the  day  on  which  the  time  expired 
within  which  to  give  notice  of  intention  to  move 
for  a  new  trial. 

By  parity  of  reasoning,  in  the  present  case, 

the  default  which  deprived  the  defenciant  of 
his  right  to  a  liill  of  exceptions  took  effect 
on  the  expiration  of  the  10th  day  of  July, 
1919.  The  court  thereafter  was  ^vithout  au- 
thority to  revive  that  right  by  on  ex  parte 
"order  extending  time."  Such  order,  having 
l>een  made,  was  appropriately  set  aside. 

No  sufficient  cause  appears  excusing  iipijcl- 
lant  from  the  consequences  of  his  failure  to 
file  his  transcript  within  the  time  prescribed 
by  rule  II. 

Therefore  the  appeal  is  dismissed. 


We  concur  :  SIIAW,  J. ;  JAMES,  J. 


PEOPLE  T.  OIUMA   (Or.  866.) 

(District  Court  of  Appeal,  First  District.  Di- 
vision If  California.    Dec.  11.  1919.) 

1.  CaniiNAi.  LAW  ^>369(8)  —  Evidencb  or 

EIDNAPPtIf O  ADMISSIBLE  OIT  TBIAL  T0%  BAPE 

IN  CONNECTION  THZBBWITB. 
Where  defendant  kidnapped  the  prosecntine- 
witnesB  and  then  raped  her,  evidence  of  tbe 
kidnapping  was  admissible  on  the  trial  for  rape, 
under  the  rule  that  evidence  of  other  offenses  is 
admissible,  where  the;  are  so  connected  that  full 
proof  of  one  cannot  be  given  without  showing 
tbe  others,  and  also  under  the  rule  that  aacb 
evidence  is  admissible,  where  there  is  sncb  a 
clear  connection  that  it  may  l>e  logically  in- 
ferred that,  if  guilty  of  one  offense,  defendant 
is  guilty  of  the  other. 

2.  Chtminal  law  ^5>1130(5)  —  CoNrawrion 

THAT  EXCLUSION  OF  EVIDENCE  WAS  KRROR 
DOES  NOT  BEQUIBB  CONBIDESATION  WHEK  TTN- 
ACCOICFANIED  BT  CITATION  OB  ABOmnHT. 

The  contention  on  appeal,  without  the  cita- 
tion of  authority  or  sny  argument,  that  the 
court  erred  "In  the  exdnaion  of  testimony  offer- 
ed in  support  of  the  theory  of  the  defense," 
does  not  require  the  court  to  make  an  inde- 
pendent examination  and  inquire  as  to  the  co  r- 
rectnesB  of  tbe  ruling. 

8.  CBnaNAL  LAW   ^t=3ll30(2)  —  Objxctiozt 

THAT  COTTBT  EBBEn  IN  EXCLUDING  TE8TIMONT 
OF  NAMED  PEBSON  AS  SHOWN   ON  CEBTA.m 
PA0E8  INSUFFICIENT. 
An  objection  on  appeal  tiiat  the  court  erred 
in  ezclu(^g  the  testimony  of  a  person  named, 
embraced  in  questions  on  specified  pages  of 
the  reporter's  transcript,  did  not,  as  required, 
point  out  clearly  and  concisely  the  rulings  com- 
plained of  and  the  reasons  why  they  were  erro- 
neous with  reference  to  authorities,  U  any. 

4.  Ceiminal  law  ^=»S24(8)— Instbuotior  as 

TO  FUBFOBB  FOB  WHICH  EVIDENCE  IS  ADICIS- 
SIELE  NOT  BEQUIBBD  IN  ABSENCE  OF  BE- 
QUEST. 

On  a  trial  for  rape  of  a  woman  whom  de- 
fendant had  kidnapped,  the  failure  to  instract 
as  to  the  purpose  for  which  the  evidence  of  the 
kidnapping  was  admissible  was  not  error,  in  tbe 
absence  of  a  request  for  such  instmction. 

5.  Cbiminal  law  «=3783(1)— Instbuction  vote 
jubt  not  to  consideb  evidence  of  otheb 

OFreNSF.S  PROPERLY  RPFUSEO. 

Where,  on  a  trial  for  rape  a 
whom  defendant  had  kidny     "  •'vi>!oncc  o£  tne 
kidiiapping  was  admittSB  in'  '1""^  vi- 

neously  advising  the  j^B  itfl^"^rfiin  r' 

dence  of  other  acts  at^__ 
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7.  CROtmu.  uw  <s»694(l)  —  BaruBAi,  or 

COIfTIHTTAIfOI  TOB  A^BKttCK  OT  WirXBSSEB, 

FUGITIVES  nou  jrnioE,  who  oodld  only 

nSTXFT  TO  MA.TTXB8  SHOWN  TO  OTHBBS,  HOT 
EBBOR. 

It  was  not  error  to  r«fu«e  a  contbraanca, 
because  of  the  ab«eDce  of  witnesses  who  were 
dffecdaot'a  confederates  in  tlie  commission  of 
the  offense  for  which  he  was  on  trial  and  were 
f agitirea  from  jastice,  and  no  assnrance  was  glr- 
«n  as  to  when  such  witnesses  coold  be  prodnc- 
ed.  and  wfam  tbe  facts  to  which  they  conid  tes- 
tify were  known  to,  and  could  be  testified  to 
by,  other  ^wtlcs. 

8.  CBnmiAL  jjkw  «s>1144(8}— JuBT  pbzsuu* 

ED  tmraXTTTDICKD  AKD  BATXBF&OTOBT  IR  AB- 
SEITCB  or  TMOCEKDmOB  TO  ZUPAREL  VBOH 
THX  BDCOBD. 

In  reTiewtns  the  denial  ot  a  continuance 
asked  for  to  enable  defendant  to  Investigate 
tnticipated  prejudice,  on  account  of  allefed 
infiammatory  newspaper  articles,  where  the 
proceedingB  in  connection  with  the  impaneling 
of  the  jury  are  not  before  the  court,  it  must 
be  assumed  that  defendant  was  tried  by  un- 
preja^eed  and  falMnlnded  Jnron,  satisfiietory 
to  UmadUL 

Aroeal  fipom  Snperlor  Oonr^  Santa  CAara 
Comity;  J.  B.  Wel<£h,  Judge. 

Salvatore  Cttilla  >va8  convicted  of  rape, 
and  from  tbe  judgment  and  order  denying  a 
new  tzlal,  h«  appeals.  Affirmed. 

a  D.  GftTallaro  and  O.  Speclale,  botb  ot 
San  Joee,  and  J.  U.  Atkinson,  tot  aiv«UBnt 

V.  8.  Wd>bb  Atty.  GeaL,  and  John  H.  Blor- 
dan.  Deputy  Atty.  Gm^  tor  the  People. 

WASTE,  P.  J.  The  appellant  was  con* 
victed  of  rape,  alleged  to  have  been  forcibly 
committed  by  him  upon  the  person  of  Mary 
Schlro,  a  young  Italian  woman  22  years  of 
age.  Ttotn  the  Judgment  of  his  conviction, 
and  from  Qie  order  doiylng  hla  motion  for  a 
new  trial,  appellant  appeals. 

Hla  first  contention  Is  that  the  verdict  la 
not  supported  by  the  evidence.  There  Is  ab- 
solutely no  merit  In  the  contention.  On  the 
trial  appelant  admitted  the  act  of  sexual 
Intercourse,  but  denied  that  It  was  had  or 
aceompUsbed  by  him  with  force  or  vlolencev 
but  contended  that  the  prosecutrix  consent- 
ed thereto.  This  was  denied  by  the  girl,  and 
the  Jury  believed  her  story.  The  record  on 
appeal  presents  a  case  against  the  defend- 
ant and  bis  several  confederates  of  such  na- 
ture as  to  merit  the  characterization  of  the 
Attorney  General  as  being  "conduct  toward 
this  young  woman  of  the  most  brutal  sort, 
not  to  say  astmilsblug,  in  a  dvlllzed  age  &nd 
a  civilized  community.  It  would  pat  even  a 
'Cave  man'  to  blush."  Barly  In  the  morning 
of  April  7th  of  this  year,  as  the  prosecutrix 
was  leaving  her  home  In  San  Jose  to  go  to 
work  at  a  nearby  place  of  employment,  she 


wim  the  help  of  two  oOien,  Sam  Corcuftt 
and  Sam  Kazznroi^  overpowered  her  and 
threw  her  Into  a  waiting  automobile.  She 
struggled  and  fought  to  the  utmost  of  her 
strength  vlttt  the  assailants,  and  screamed 
loudly  tot  hdp.  The  abduction  was  wit- 
nessed two  neighbors,  Slnum  Bojorqnes 
and  Grace  Dnrso,  who  were  witnesses  at  tlie 
trial,  nie  prosecntlnc  witness  was  taken 
against  her  vrlU  and  over  her  protest  to 
Mazxuroo's  bouse.  In  the  town  of  Oampbell, 
a  number  of  miles  away.  Her  outcries  were 
sUlled,  and  she  was  forcibly  taken  into  the 
house  and  locked  in  the  bedroom  with  the 
d^endant  Later  the  oHier  men  returned 
with  the  wife  of  Mazzurco,  who  assisted  In 
partially  disrobing  the  girl,  after  which  all 
retired  from  the  rofun  exc^  the  defendant, 
who  accomplished  the  act  of  sexual  inter, 
course.  OAe  prosecutrix  testified  that  she 
taaght  her  assailant  as  long  as  she  had 
strength,  that  she  was  scared,  and  finally 
had  to  i^ve  up.  The  defendant  was  arrested  . 
upon  two  chai^ies.  For  the  forcible  seizure 
and  taking  the  prosecuting  witness 'to  the 
home  of  Hazsnrco  he  was  charged  with  kid- 
napping; He  was  likewise  diarged  with  the 
crime  of  rape,  resulting  In  tlie  conviction 
upon  whldi  this  appeal  Is  based. 

[1]  The  prosecuting  witness  testified  fully 
to  the  occurrence  of  the  abduction;  no  ob- 
jection being  made  by  the  defoidant  to  this 
testimony.  When,  however,  the  prosecution 
called  witnesses  Bojorques  and  Mai^aret 
Durso  to  corroborate  her  story  in  that  par- 
ticular, defendant  objected  npon  the  ground 
that  the  testimony  tended  to  prove  a  dis* 
tlDct  and  separate  offense,  for  which  the  de- 
foidant  was  not  then  on  trial.  The  court 
correctly  overruled  the  objection  and  admit- 
ted the  testimony.  "If  several  crimes  are 
Intermixed,  or  blended  with  one  another,  or 
connected  so  that  they  form  an  Indivisible 
criminal  transaction,  and  full  proof  by  tes- 
tlmcmy,  whether  direct  or  circumstantial,  of 
any  one  of  them  cannot  be  given  without 
showing  the  others,  evidence  of  any  or  all 
of  them  is  admissible  against  a  defendant  on 
trial  for  any  offaise  whl<di  Is  itself  a  detail 
of  the  whole  criminal  scheme."  tJnderhUl  on 
Criminal  Evidence,  |  88,  p.  167;  State  v. 
Taylor,  117  Mo.  181,  22  S.  W.  1103 ;  Id.,  118 
Mo.  153,  24  S.  W.  449;  Oakley  v.  State,  135 
Ala.  29,  33  South.  23.  We  are  also  satisfied 
that  the  testimony  of  the  kidnapping  was  ad- 
missible upon  another  theory.  "It  Is  held  by 
all  the  authorities  that,  whenever  there  is 
a  clear  connection  between  two  offenses, 
from  wWdi  It  may  be  logically  Inferred  that, 
If  guilty  of  one,  uie  defendant  is  also  guilty 
of  the  other,  evidence  of  such  other  offense 
is  admissible."  People  v.  Burke,  18  Oal. 
App.  72,  98,  122  Pac.  435,  447,  and  numerous 
authorities  therein  cited.   Rarely  will  a  case 
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clearly  within  the  role  of  evidence  noted 
than  do  those  of  the  case  at  bar. 

[2]  Another  point  urged  by  the  appellant 
for  reversal,  without  the  citation  of  author- 
ity or  any  argument  beyond  the  bare  state- 
ment of  the  coDtentlcm,  Is  that  "the  court 
erred  in  the  exclusion  of  testimony  oftered 
In  support  of  the  theory  of  the  defense  that 
the  prosecutrix  was  not  forced  against  her 
consent  to  the  relationship  had  with  defend- 
ant" While  we  are  not  called  uptm  to 
make  an  ind^»radent  examination  and  in- 
quiry as  to  the  correctness  of  the  ruling,  in 
order  to  determine  whether  or  not  th«re  is 
any  merit  In  appellant's  contention  (People 
V.  Castro.  183  Pac.  828;  Pe<%>Ie  v.  Bulz,  179 
Pac.  681),  we  have  done  so.  The  testimony 
sought  to  be  elicited  was  irrelevant  and  im- 
material, and  the  lower  court  was  oortect  in 
excluding  it 

[3]  Anothw  objection,  similarly  stated,  is 
that  "the  court  erred  in  including  Qxe  testi- 
mony of  Grace  Duzso  embraced  in  the  Ques- 
tions on  pages  saO-^22  of  r^orter's  tran- 
scripts" HwB  again  tike  appellant  has  not 
performed  bis  duty  "to  point  oat  dearly  and 
concisely  the  rulings  complained  of  as  er- 
roneous, and  the  reasons  why  tbey  are  so, 
wifli  n^&eeace  to  anthoiitiefl»  If  ai^.  In 
case  counsel  will  not  take  the  trouble  to  do 
80  we  shall  deem  the  matter  as  of  not  suffi- 
cient Importance  to  merit  notice  in  an  oidn- 
ion."  I^le  T.  McLean.  185  CaL  S09.  67 
Pac  771.  The  record  plainly  shows,  how- 
ever, that  the  defense  was  attempting  to  get 
before  the  Jury  other  irrelevant  matter  liaT- 
fng  to  do  with  the  alleged  actions  of  the  par^ 
ents  of  the'  complaining  witness  and  In  no 
way  connected  with,  or  bearing  on,  the  crime 
with  which  defendant  was  charged. 

Another  ccmtentlon  of  the  appellant  Is 
that  "the  court  erred  in  refusing  defendant's 
Instructions,  and  the  whole  thereof."  An 
examlnatioa  of  the  charge  given  by  the  trial 
court  shows  the  Jury  to  have  been  fairly  and 
thoroughly  instructed  in  all  matters  neces- 
sarily involved  in  the  offense  for  which  the 
defendant  was  then  on  trial. 

[4,  6]  As  to  the  contCTtlon  that  the  court 
should  have  Instructed  the  Jury  as  to  the 
purposes  for  which  the  evidence  of  the  kid- 
napping was  admissible  In  the  trial  for  rape, 
the  record  discloses  that  no  such  instruction 
was  requested  by  the  defendant  The  fail- 
ure of  the  trial  court  to  instruct  the  Jury 
upon  any  proposition  deemed  essential  by 
the  defendant  is  not  to  be  regarded  as  error, 
unless  he  made  a  request  for  such  instruc- 
tion. Pe<^le  V.  Fice,  97  Cal.  460.  32  Pac 
531;  People  v.  Martin,  185  Pac.  1003.  De- 
fendant's proposed  Instruction  No.  12,  bear- 
ing on  the  subject,  was  correctly  refused  by 
the  court  because  it  erroneously  advised  the 
Jury  that  they  were  not  to  consider  evidence 
of  other  acts  at  all. 

[II  Appellant  asks  consideration  by  this 
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court  of  certain  assignments  of  alleged  mis- 
conduct on  the  part  of  the  district  attorney. 
It  has  required  a  search  (tf  tb»  transcript 
and  the  assistance  of  0»  Attorney  General 
in  order  to  locate  that  portion  of  the  rec- 
ord wherein  these  assignments  occur.  As 
to  the  first  assignment  the  court  instructed 
the  Jury  to  disregard  tlie  alleged  Improper  re- 
mark, which  cured  the  error,  If  any  there 
was.  As  to  the  second  specification,  there 
is  no  showing  In  the  record  by  which  it  may 
be  determined  that  the  district  attorney  was 
acting  In  bad  faith.  It  must  be  presumed, 
therefore,  upon  appeal,  that  he  was  con- 
scientiously disdtiarging  his  duty,  as  he  on- 
dwstood  it  People  t.  Burk^  18  CaL  App. 
72,  at  page  102,  122  Pac  4S5. 

[7]  Tbe  crime  with  whidi  tiie  defendant  is 
charged  was  committed  on  April  7,  1919. 
He  was  arrested  w  tiie  same  araiing.  His 
preliminary  examination  was  held  on  April 
24tli  following.  On  Hay  Ist  defendant  was 
furnished  with  a  copy  of  the  evidence  taken 
at  the  prdlmlnary  examination.  On  May  5th 
defendant  pleaded  to  the  information  and 
asked  tliat  tlie  time  ftf  trial  be  fixed  for  not 
earlier  t2ian  May  lA,  IdlO;  On  court  fixed 
May  12th  as  tba  date  of  the  trlaL  Before 
the  trial  the  defendant  had  sabpcenas  lasaed 
for  Mrs.  Sam  Mazsurco  and  Sam  Oonnifa, 
nether  of  whom,  tlie  sheriff's  return  showed, 
could  be  found  in  the  county.  On  the  day 
set  for  trial  the  defendant  moved  for  a  con- 
tinuance upon  two  s^arate  grounds:  First 
that  he  had  not  comi^ted  his  Investigation 
of  anticipated  prejudice  in  the  community 
on  account  of  alleged  Inflammatray  articles 
appearing  in  the  newtsptLpeva  circulating  in 
the  city  of  San  Jose  containing  purported 
facts  of  the  crime.  The  second  ground  upon 
which  the  application  for  a  continuance  was 
based  was  that  material  witnesses  who  were 
absent  could  not  be  found,  and  upon  the  fur- 
ther ground  that  the  defendant  had  not  bad 
a  reasonable  opportunity  to  prepare  his  case. 
Both  the  witnesses  whose  testimony  was 
claimed  to  be  material  were  confed««tes  of 
the  defendant  in  tiie  commission  of  tbe  of- 
fense for  whi<^  he  was  on  trial,  and  were 
fugitives  from  Justice.  The  defendant  could 
give  the  court  no  assurance  as  to  when  said 
witnesses  might  be  produced.  It  also  ap- 
peared that  the  facts  to  which  tbe  absent 
witnesses  could  testify  were  known  to,  and 
could  be  testified  to  by,  other  parties.  As 
to  this  phase  of  the  request  for  a  continu- 
ance, it  was  proper  for  the  court  to  proceed 
with  the  trial.  People  v.  Loomls,  170  Cal. 
347,  349,  149  Pac  581. 

[8]  In  view  of  the  very  serious  offense 
with  which  the  defendant  was  char'ged,  and 
the  remarkably  short  time  allowed  him  In 
which  to  prepare  his  defense,  we  have  felt 
it  our  duty  to  examine  the  entire  record  be- 
fore disposing  of  the  situation  presented  by 
the  other  ground  for  a  continuance.  The 
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alleged  prejudicial  pabUC8tl<His  were  care- 
fully considered  by  the  trial  court  While 
tending:  to  arouse  a  decided  Int^^t  ia  the 
case  tbiDoghout  the  community,  there  is 
nothing  in  the  record  to  Indicate  that  the  de- 
feadont  was  In  any  manner  thereby  prev^it- 
ed  from  having  an  absolutely  fair  and  im- 
partial trlAi.  TbB  proceedings  in  connection 
with  the  impanehnent  of  the  jury  which  was 
■elected  to  try  def^dant  are  not  before  as, 
and  we  mast  therefore  assume  fliat  the  ac- 
cused was  tried  by  unprejudiced  and  fair- 
minded  jurors  satisfactory  to  himself.  He 
was  represented  at  all  times  by  able  couns^, 
and  his  defense  was  carefully  presented.  We 
az«  ooable  to  find  that  the  defendant  suffer- 
ed any  iwejodlce  by  the  mllng  of  the  lower 
court  In  directing  tiie  def«idant  to  proceed 
to  trial  on  the  day  fixed. 

The  order  denying  appellant's  motion  for 
a  new  trial  and  the  Judgmsat  of  ooovlctlon 
are,  and  esdi  Is,  affirmed. 


We  ooQcar: 
Judge  pro  tun. 


KEBRIOAM,  J.;  WOOD, 


PEOFLB  T.  OIUIXA.   (Cr.  871) 

(Kstrict 'Court  of  Appeal,  First  DiBtrfc^  W- 
Tisitm  1,  California.   Dee.  11«  1910.) 

CaiMiNAt.  u«  «a»200(7)— PBOaiotmon  roa 

Kara  HO  BAB  TO  raOaBCnTTXOIT  FOB  MXmAB' 

Where  the  act  of  rape  upon  proiecutrix 
was  committed  on  the  same  day  that  at^  was 
kidnapped,  and  after  Bbe  had  been  carried  away, 
Md,  that  prosecntion  for  rape  was  not  a  bar 
to  a  proseeutfim  for  Udnapping  imder  Pen. 
Code,  I  207. 

Appeal  from  Superior  Cpurt,  Santa  CUra 
Coonty;  J.  B.  Wdcb,  Judge. 

SalTttore  Ciulla  was  ccmTteted  of  ab> 
Auction  and  he  anieals.  Affirmed. 

C  D.  Cavallaro  and  O.  Spedale,  both  of 
San  Jose^  for  appellant 

C.  S.  Webb^  4-tty.  Oen.,  and  John  H.  Bior- 
dan.  Deputy  Atty.  Qol,  tct  the  Veosie. 

WASTE,  P.  J.  The  defendant  was  coa- 
Ttrted  of  a  violation  of  section  207  of  the 
Penal  Code,  having  been  charged  with  the 
Udnaiqiing  of  Mary  S^iro,  an  unmarried 
Italian  woman  i2  years  of  age,  and  the 
taking  and  carrying  her  from  the  city  of  San 
Jose  to  another  portion  of  the  county  of 
Santa.  Clara,  some  miles  away.  The  de- 
fendant made  no  defense  to  the  charge  upon 
Its  merits,  bvt  contented  himself  with  stand- 
ing upon  a  special  plea  of  once  in  Jeopardy 
and  a  form»  cmvlctlon.  He  appeals  from 
the  Jndgmait  of  ocmvictlon,  and  from  the 
order  denying  bis  motiOQ  for  new  trial.  The 


facts  of  the  case  are  reviewed  In  People  t. 
Salvatore  Oulla  (Cr.  sm  187  Pac  46, 
this  day  decided.  The  same  witnesses  were 
called  as  In  the  other  case,  and  repeated  the 
story  as  there  narrated.  The  defendant  thai 
offered  In  evidence  In  support  of  his  special 
pleas  the  information  in  the  rape  case,  the 
minutes  of  the  court's  proceedings  in  that 
mattOT,  and  Oie  transcript  of  the  evidence  of 
the  witnesses,  to  which  evldaice  the  prose- 
cntion objected,  and  was  sastalned  by  the 
court 

The  app^ant  relies  upon  tile  rule  of  law 
that,  where  one  offense  Is  a  necessary  element 
of  another,  and  both  were  In  fact  one  trans- 
action, a  Judgment  on  tme  Is  a  bar  to  a  Judg- 
ment upon  the  other.  The  prosecntion  con- 
cedes that  to  be  tbe  law.  Fei^Ie  v.  Defoor, 
100  Cal.  ICO.  84  Pac.  642;  People  t.  Mc- 
Danlela,  137  OaL  192,  69  Pac.  1006,  69 
B.  A.  678,  92  Am.  St  Rep.  81.  But  the  appel- 
lant fails  to  p<4nt  out  wherein  the  offenses  of 
rape  and  kkbuq^ilng  are  identical.  Be  ad- 
vances no  argomoit  nw  citation  ot  anttiority 
to  die  ^ect  tliat  one  la  a  necessary  dement 
of  llie  other. 

On  the  other  hand,  the  authorities  sustain  a 
view  contrary  to  that  advanced  by  the  appe- 
lant In  People  r.  Bentley,  77  OaL  7, 8, 18  Pac 
799,  11  Am.  St  Bep.  225,  the  d^endant  was 
on  trial  for  an  attempt  to  commit  robbery. 
He  contended  that  he  had  been  formerly 
convicted  of  the  same  offense,  which  he  al- 
lied to  be  a  bar  to  tbe  prosecutimi.  He 
offered  evidence  tiding  to  show  that  he  had 
be^  convicted  of  an  assault  with  a  deadly 
weapon  under  an  information  charging  an 
assault  witti  lnt»t  to  commit  mordw.  It 
appeared  that  the  first  thing  d<me  by  t3ie 
defendant  and  his  confederate  In  that  case 
was  an  attempt  to  Intimidate  and  rob;  ttie 
next  was  to  attadc  with  a  deadly  weapon. 
The  lower  court  reftiaed  to  admit  tin  evl- 
denc&  The  desteodant  waa  omvtcted,  and 
appealed.  Tbe  Supreme  Court  sustained  the 
ruling  excluding  the  evidoicet  saying: 

"If  the  offensea  do  not  possesB  the  same  d»> 
ments,  although  botii  relate  to  the  same  trans- 
action, it  would  seem  that  both  may  be  pun- 
ished.'* 

In  Peoi^e  t.  Ifajors,  65  Okl.  1S8,  at  page 
143,  3  Pac.  S97,  at  page  601  (52  Am.  Bep.  205), 
our  Supreme  (3ourt  quoted  aivrovlngly  from 
State  T.  Blder,  65  Ind.  282.  32  Am.  Be|K  69, 
and  State  Hattabough.  66  Ind.  228,  as 
f<dlowB: 

"In  the  first  case  (reported  in  66  Ind.)  the 
rule  on  the  subject  we  are  now  treating  is  stat- 
ed as  follows:  'When  the  same  facts  constitute 
two  or  more  offenses,  wherein  the  lesser  of- 
fense is  not  necessarily  included  In  the  greater, 
and  when  the  facts  necessarr  to  convict  in  the 
second  prosecution  would  not  necessarily  have 
convicted  in  the  first,  then  the  first  prosecution 
will  not  be  a  bar  to  tbe  second,  althougb  the 
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offcDses  were  both  committed  at  tfae  same  time 
and  bj  tbe  same  act.'  And  in  the  other  case 
(66  Ind.)  it  ia  said:  The  usual  teat  b;  which 
to  determine  whether  the  former  conviction 
or  acquittal  was  for  the  same  offenie  aa  that 
charged  in.  the  aecood  prosecution,  and  there- 
fore whether  tbe  former  is  a  bar  to  the  latter. 
Is  to  inquire  whether  the  evidence  Deceasarr  to 
aastain  the  latter  would  have  Justified  a  con- 
Tietitm  in  the  former  ease.' " 

Appl^g  tbe  mle  last  stated,  we  do  not 
see  bow  It  can  be  cooslstently  argued  that  the 
evld^oe  necessary  to  sui^rt  tbe  charge  of 
kidnapping  would  be  sufQdent  to  sustain  a 
conviction  on  the  charge  of  rape,  which  was 
Involved  In  tbe  former  case.  Facts  estab- 
lishing the  crime  of  kidnapping  beyond  any 
and  all  reasonable  doubt  might  In  tbe  instant 
case  fall  t&r  short  of  sustaining  the  other 
ofFoise.  To  the  same  effect  are  Peoi^e  v. 
DevUn,  143  Cal.  12S,  76  Pac.  900,  and  People 
V,  Kerrlck,  144  Cal.  46,  77  Pae.  711.  The 
kidnapping  of  tfae  complaining  witness  was 
completed  on  the  morning  of  April  7,  1819, 
when  the  defendant  and  his  confederates 
forcibly  s^zed  and  carried  her  away  from 
San  Jose  to  the  home  of  one  of  them  a 
number  Of  miles  distant  in  the  same  county. 
The  act  of  rape  upon  the  prfwecatrix  was 
committed  later  In  the  same  day,  wbm  the 
defendant  and  bis  ccmfederates  overcame  her 
resistance  by  force  and  Ti<Aaice,  in  order  that 
he  might  commit  the  net  ot  aexaal  Int^ 
course  upon  her. 

Tbe  judgment  and  tbe  order  appealed  from 
are  afflrmed. 

We  concur:  KISRRIOAM,  J.;  WOOD, 
Judge  pro  tern. 


Bomz  T.  PAomo  blectbio  by.  go. 

(Civ.  3029.)  ■ 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.   Dec.  19,  1919.) 

L  Stbebt  bahaoads  «S=>H7(23)— Peobbtbiait 

CB08BINQ  STBEET  WITHOUT  LOOKING  OB  US- 
TENHTO  FOB  CAB  NONSUITED  FOB  CONTBIBU- 
TOBY  NBOLIOENCB. 
In  an  action  for  injuries  to  a  pedeatrian, 
who,  in  crossing  street  with  double-track  rail- 
way of  an  interurban  line,  was  struck  by  a  car 
running  at  a  dangerous  speed  without  signal 
on  the  second  track,  on  which  he  entered  with- 
out looking  or  listening  after  leaving  curb  over 
40  feet  away,  though  be  bad  an  open  view  for 
SCO  feet,  held,  that  defendant  was  entitled  to 
a  judgment  of  nonsuit  on  tbe  ground  of  plain- 
tiffs  contributory  negligence. 

2.  Stbebt  bailboads  «s»81<1)  —  Buus  of 

OADTIOir  APFUCABLB  to  8TEA3C  BAIXBOADS 
APPLICABLE  TO  INTEBUBBAN  BAILWAT  USING 
BTBEBT  WITH  UNBAIXA8TBD  TBACKB. 
Where  a  city  street  largely  given  over  to 
railway  traffic  is  unpaved  except  at  the  cross- 


ing, and  has  double  tracks  which  are  open  and 
Qnballasted,  with  exposed  ties  and  "T'  rails 
projecting  their  full  height  above  the  street 
level,  and  are  utilised  by  an  intororban  car  line, 
the  rules  of  caution  applicable  are  those  appli- 
cable to  the  steam,  railway  rather  than  tiiosa 
applicable  to  street  car  traffic 

3.  Stbebt  bahaoads  «=s103(1)— LiLflT  clkab 

CHANCE  DOCTBINB  ZNAPFLICABLB. 
Where  there  was  no  evidence  that  the  mo- 
tormsn  operating  an  intorurban  railway  car  dis- 
covered, in  time  to  avoid  the  accident,  that  the 
pedestrian  crosdng  tht  tracks  at  a  street  in- 
tersection was  In  danger  from  which  he  could 
not  escape,  the  doctrine  of  the  last  clear  chance 
was  not  applicable,  tboagh  motorman  ought  to 
have  known  of  pedestrian's  position  ot  immi- 
nent danger. 

4.  Negliokncx  «s>63  —  Last  olkas  ohawck 

DOOTBIirB  nATBD. 

The  last  clear  chance  doctrine  has  no  appli- 
cation where  both  parties  are  goUty  of  concur- 
rent acts  of  negligence,  each  of  which  at  the 
very  time  of  the  accident  contributes  to  It,  but 
only  to  c<mditions  where  the  defendant,  luiow- 
ing  of  plaintiff's  danger  and  that  he  cannot  ex- 
tricate himself  from  It,  fails  to  do  something 
which  is  in  his  power  to  do  to  avoid  the  dan- 
ger. 

Appeal  from  Superior  Conrt,  tM  Angles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Michael  Blney  against  the  Pacif- 
ic Electric  Railway  Ownpany.  Judgment  of 
n<msult^  and  plaintUC  appeals.  AJSrmed. 

William  Ellis  Lady,  of  Los  Angeles,  tot 

appellant 

Frank  Karr,  B.  a  Gortner,  and  E.  EL  Mor- 
rla,  all  of  Los  AngeleB,  for  reqwndent 

3L0ANB,  J.  This  la  an  appeal  by  plaintiff 
from  a  judgment  of  n(»isuit  in  defendant's  fa- 
vor. The  action  is  for  damages  resulting  to 
plaintiff  from  being  run  over  by  one  of  de- 
fendant's electirlc  cars.  On  the  trial,  at  the 
conduaioo  of  plaintiff's  case,  the  court  gave 
Judgment  for  defendant  on  the  ground  that 
plaintiff's  evidence  affirmatively  eetaUished 
contributory  negligence. 

The  Injury  occurred  on  def^dant's  electric 
railway  in  the  city  of  Venice.  Trolley  way, 
the  street  occupied  by  the  railway,  is  at  the 
place  of  the  accident,  Intersected  by  Horiz<m 
avenue.  At  this  intersection  plaintiff,  who 
was  walking  in  a  northerly  direction  up<Hi  a 
sidewalk  along  the  east  side  of  Trolley  way, 
left  the  walk  to  cross  Trolley  way,  with  Its 
double-track  railway.  Tbe  width  of  the 
street  at  this  point,  from  curb  to  curb  of  the 
sidewalk,  seems  to  be  60  feet.  The  first  rail 
of  the  first  car  track  Is  14.3  feet  from  the 
curb.  The  track  Itself  is  4.71  feet  wide,  and 
the  space*  between  the  two  tracks  is  21  feet 
It  was  upon  the  second  track  that  plaintiff 
was  injured.  According  to  his  own  testi- 
m<n)y,  the  (Moly  time  be  looked  or  llstmed  for 
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an  ■p[«t)ttdi]iiS  car  was  wben  be  left  tbe 
fidewaUc  to  cion  the  street.  Although  there 
vas  an  open  view  tor  600  feet,  and  his  hear- 
ing wna  good,  be  says  he  neither  saw  nor 
beard  any  IndlcatloD  of  an  approadhing  car. 
Frwn  tbat  p<^t  imtU  he  was  atmck  a 
vest-boond  car  on  the  second  track,  the  evi- 
dence discloses  that  he  paid  absolutely  no 
further  heed  to  his  surroundings,  but  pro- 
ceeded lelsnr^y  across  the  street,  apparently 
engrossed  in  introspective  r^ectlons.  The 
disttnce  be  traveled  was  orer  40  feet,  and  be 
then  CTtsred  ispmi  the  second  track  without 
looking  up  or  even  listening.  At  this  time 
there  was  a  car  speeding  down  toward  blm  at 
what  tbe- witnesses  estimate  at  a  rate  of  30  or 
40  miles  per  hour,  upon  an  opm,  unpaved 
track,  with  ft  noise  which  one  of  plalntifTs 
witnesses  beard  lialf  a  Uocfe  away,  and 
which,  as  a  matter  of  common  knowledge, 
must  bare  been  sufficient,  at  such  a  speed 
and  cn  aacSi  a  tra^  to  warning  ot  its 
amnraadi  at  a  cmislderaUe  distance.  Tbe 
testlnuHiy  Is  to  tbe  etre<^  that  no  gwg  or 
whistle  was  sounded  until  the  car  was  within 
from  15  to  SO  feet  of  plaintUt. 

[1]  There  la  no  question  that  the  evidence 
shows  o^Uience  on  Qie  part  of  defendant; 
but  it  is  equally  evident  tbat  plaintiff  was 
gnllty  ot  contrUmtory  n^llgence.  Gonedder* 
lug  tbe  distance  plaintiff  bad  to  travel  from 
the  curb,  where  be  took  his  only  observe' 
tioQ  Of  t2ie  street,  to  the  seccmd  track,  where 
he  was  atmck,  tbe  most  obTtooa  .dictates  of 
common  prodence  required  blm  to  look  and 
llatea  again  betrae  entering  on  flds  second 
track,  wbldi  was  separated  from  the  first,  not 
by  tbe  nsnal  distance  of  6  or  6  feet,  but  by  a 
■pace  of  21  feet  It  is  evident  tliat  plaintiff 
could  lutve  avoided  tills  Injury  by  the  most 
casual  use  ot  bis  sense  of  sU^t  or  bearing  at 
tlmoat  any  point  betvre^  tbe  two  tracAs^ 
notwithstanding  the  excessive  rate  of  speed 
of  the  car  and  failure  of  tbe  mot(mnan  to 
■ound  a  reasonable  warning. 

[2]  diagrams  and  photographs  Intro- 
duced in  evldmce  show  that  this  street  was 
lug^y  given  over  to  railway  traffic.  Tbe 
itreet  is  unpaved,  except  at  tbe  crossing,  and 
the  donble  tracks  are  open  and  unballasted, 
with  exposed  ties  and  *^*  rails  projecting 
their  foil  tadgbt  above  tbe  street  levd.  The 
tracks  are  ntillzed  by  an  interurban  car  line. 
Ibe  rules  of  cautl«m  aj^llcable,  therefore,  are 
rather  those  of  the  steam  railway  than  of 
street  car  traffic,  Simoneau  v.  P.  B.  By.  Co., 
ISO  CaL  S04.  115  Pac.  820;  Heltman  r.  P.  B. 
Ry.  Co.,  10  CaL  App.  398, 102  Pac.  IS ;  Brown 
T.  P.  a  Ry.  Co.,  167  Oal.  199, 138  Pac.  IOCS ; 
MarU  P.  B.  By.  Co.,  SI  Cal.  App.  602, 161 
Pac  16 ;  Starck  t.  P.  R  By.  Co.,  172  Cal.  2S0. 
156  Pac  51.  Ll  B.  A.  1916B;  68;  ^rlffln  v. 
8.  P.  B.  B,  Co.,  170  CaL  772,  Ifil  Pac.  282, 
U  B.  A.  lOlOA,  842 ;  Holmes  v.  S.  P.  B.  B.  Co., 
er  Oal.  107,  31  Pac.  834 ;  Oreen  v.  L.  A.  By. 
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Co..  148  CaL  81,  76  Psa       101  Am.  8t  Bep. 

68. 

[3, 4]  The  doctrine  of  the  last  dear  diance 
Is  not  applicable  to  this  case.  The  decision  In 
Wing  v.  S.  P.  B.  B.  Co.  (Sup.)  184  Pac.  949, 
cited  by  api>e{lant,  did  not  raise  a  question  of 
Uie  last  clear  chance,  but  of  ordinary  negli- 
gence. The  rule  has  no  application  to  a  case 
where  both  parties  are  guilty  of  concurrent 
acts  of  negligence,  each'  of  which,  at  the  very 
time  of  the  accident,  contributes  to  It,  but 
only  to  conditions  where  the  defendant,  know- 
ing of  plaintiff's  danger  and  that  he  cannot 
extricate  himself  from  it,  falls  to  do  some- 
tblug  which  Is  in  his  power  to  do  to  avoid  the 
Injury.  Green  v.  L.  A  By.  Co.,  143  Cal.  41, 
76  Pac.  719,  101  Am.  St  Rep.  68,  There  Is 
no  evidence  here  that  the  motorman  discov- 
ered, in  time  .to  avoid  tbe  accident,  that 
plaintiff  was  in  danger  from  which  he  could 
not  escape.  It  Is  not  enoofl^  that  def^dant 
ought  to  have  known,  but  it  must  appear  that 
be  actually  did  know,  ot  idalntiff*B  i>osltlm 
of  imminent  danger.  Lobbett  T.  Oakland, 
etc.,  By.  Oo.,  36  Cal.  App,  641, 172  Pa&  1123; 
Collins  T.  Marsh,  176  Cal.  680,  169  Pac.  880; 
Thompson  r.  L.  A^  etc.  By.  Co.,  165  Cal.  748, 
134  Pac  700;  Starck  v.  P.  B.  By.  Co.,  172 
Cal.  277,  156  Pac  SI,  li.  B.  A.  lOlOB,  5a 

We  think  it  la  clear  that  plaintiff  Ui  this 
case  was  the  nnfortunato  Tlctlm  of  his  own 
abstraction  of  mind,  from  Qie  consequoicas 
of  which  tbe  n^lgeuce  of  defei^ant  cannot 
relieve  him,  and  Ibat  the  judgmrait  of  nonsuit 
was  Justifled.  Boss  t.  P.  B.  By.  Go.,  179  Pac 
538. 

The  other  grounds  of  allured  error  are  not 
well  takoL 
Judgment  affirmed. 

We  oncar:  I1NLAY80N,  P.  J.;  THOM- 
AS, J. 


BANDERS  T.  DIJTGHEB.    (Glv.  8118.) 

(District  Court  of  Appeal,  First  District,  DIvl- 
^on  1,  California.  Dec  6,  1019.  Hearing 
Denied  1^  Supreme  Court  Feb.  2,  1920.) 

1.  PuBuo  uunDS  <^10G(1)  —  Decision  or 
Unitsd  States  Lans  Depabtuknt  conclo- 

SIVB. 

A  decisiOQ  of  tbe  Land  Department  of  tbe 
United  States  upon  any  question  of  fact  in 
determining  the  rlgbt  of  any  person  In  respect 
to  tbe  public  lauds  under  the  laws  of  tbe 
United  States  is  condaslve  upon  all  other  tri- 
bunals, in  tbe  absence  of  fraud,  mistake,  or 
imposition. 

2.  PnBLIO  LAITDB  4sal03(l)— AllIDATir  BOV- 

POBXura  coKTEST  or  naaxn  z^d  entbt 

BUmOURT. 

Affidavit  in  support  of  eoutest  of  entry  on* 
der  the  Desert  Land  Law  of  1891,  allefit^  tfie 
land  bad  not  been  redahned,  irrigated,  or  im- 
proved as  required,  was  not  iaaufficient. 
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8.  PtrBUO  URM  ^106(1)— PKmmvj  Avn- 

DAVIT  NOT  FATAI.  TO  OONTBST  OT  DB8KST 

UND  EHTBT. 
Affidavit  in  support  of  contest  of  entry  nn- 
der  the  Desert  Land  Law  of  1891  wai  merel;  a 
preliminary  process,  required  as  an  evidence  of 
good  faith  by  the  rules  of  practice,  so  that  any 
defect  in  It  was  not  necwHtrtly  fatal  to  the 
contest. 

« 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Action  by  Lonis  X.  Sanders  against  Gordon 
L.  Dutcber.  From  ludgment  tat  plalntUC 
defendant  appeals.  AfSrmed. 

ConUing  &  Brown,  of  El  Oentro^  tar  a|»> 
Itellant 

Dan  T.  Noland  and  B.  E.  Brown,  both  of 
Los  Angeles,  Frank  B.  Danlap,  of  Stodcton, 
and  Cedrlc  E.  Jcdmatni,  of  Los  Angles,  for 
respondent 

KERRIGAN,  J.  Tbls  Is  an  appeal  from  a 
judgment  The  Issue  framed  by  the  plead- 
ings, and  a  full  discussion  thereof,  may  be 
found  In  the  oplnlMi  filed  on  a  former  appeal 
taken  In  tbls  case.  168  CaL  353,  143  Pac. 
609.  The  complaint  was  In  ejectment,  to 
which  the  defendant  filed  an  answer  and 
CToss-complalnt.  In  tbe  latter  he  alleged  that 
one  Oridia  O.  Johnson  had  made  an  entry 
on  the  lands  In  question  for  tbe  pori>o8e  of 
acquiring  title  to  the  same  under  the  Desert 
Land  Law  of  1891  (26  StaL  109S>,  that  there- 
after she  complied  with  the  terms  of  said 
act  and  made  final  proof  and  payment,  sub- 
sequent to  whlrti  she  sold,  assigned,  and 
tranafened  all  her  right,  title,  and  Interest 
In  the  land  to  the  d^endant,  Qord<«  L. 
Datdier,  who  ent^ed  Into  posseaBlon  thoreof 
nnder  the  conveyance,  and  has  since  expend- 
ed lai^  sums  of  money  upon  the  land  In  tbe 
further  reclamation  and  Iraprovement  there- 
of; that  thereafter  Louis  M.  Sanders,  the 
plaintiff,  Instituted  a  contest  against  the  John- 
son entry,  alleging  that  the  land  bad  not  been 
reclaimed,  Irrigated,  or  improved  as  required 
by  law ;  that  said  contest  was  the  result  of 
a  conspiracy  between  the  plaintiff  and  one 
Jordan  to  deprive  tbe  defendant  of  the  land ; 
that  said  contest  came  on  for  hearing  at  tbe 
land  office,  and  although  tbe  idalntlff  Intro- 
duced no  competent  evidence  to  sustain  the 
allegations  of  his  affidavit,  nevertheless  the 
officers  of  the  Land  Department  held  In  fa- 
vor of  said  contestant  on  the  theory  that  tbe 
entry  made  by  Oridia  C.  Johnaon  was  invalid, 
fOr  the  reas(m  that  she  had  not  personally 
done  the  redamatlon  work  required  by  law, 
and  also  that  her  final  proof  was  made  under 
and  after  a  otmtract  ot  sale,  said  omtract 
b^ng  contrary  to  tbe  policy  <^  the  law.  Un- 
der these  auctions  it  was  claimed  that 
Sanders  stood  as  trustee  for  the  defendant  of 
the  land,  and  that  a  court  of  equity  would 


compel  him  to  convey  tbe  land  to  tte  defend- 
ant. Ibe  Supreme  Court  upon  the  former 
appeal  above  alloded  to,  held  that  when  the 
offioen  of  the  I^and  Department  err  In  a  mat* 
ter  of  law  In  sudi  a  way  am  to  d^Hlve  a 
perscm,  who  has  a  valid  tiialm  under  the  laws 
of  the  United  States,  of  rigtats  vested  la  him. 
tbdr  dedsloDS  may  be  reviewed  In  a  proper 
proceeding,  and  that  a  oonrt  ai  eqnl^  In  such 
a  proceeding  will  grant  apiwoprlate  rdlef  to 
the  Injured  party  against  the  one  obtaining 
tille  as  a  result  of  aacfa  errtmeoos  ded^on. 
That  court  atoo  held  that  nnder  the  iwovi- 
slons  of  the  Desert  Land  Imw  an  entry 
could  be  assigned,  and  that  it  was  not  nec- 
essary for  the  entryman  to  perMmaBy  do  the 
work  required  by  the  terms  of  the  act;  that 
thweCore  it  appeared  from  the  allegations  of 
Ok  crosMomplalnt  (deemed  admitted  to  be 
true  upon  a  motlim  fbr  Jndgmoit  on  the 
pleadings)  that  the  i^Scers  of  the  lAnd  De- 
partmait  had  decided  aflainst  flie  defendant 
under  a  mlsapprdiendon  of  the  law ;  and.  It 
furthw  appearing  from  the  allcicatlons  €t  the 
answer  and  crose-otHopIaint  that  the  cancel; 
latlon  of  the  Johnson  entry  was  aooompllsbed 
by  the  fraudnloit  eontrlvanoe  of  the  plain- 
tiff and  one  JcMrdan,  the  court  tevowd  the 
Judgment  so  given  upon  the  pleadings. 

At  the  trial  of  the  case  on  its  merits  a 
transcript  of  the  proceedings  and  all  the  evi- 
dence adduced  before  tbe  Land  Department 
was  Introduced.  From  this  evidence  it  ap- 
pears that  the  Land  Department  did  not  de- 
cide Out  a  desert  land  aitryman  must  per- 
sonally do  tbe  work  required  by  law,  nor  that 
a  desert  land  entry  could  not  be  assigned. 
Moreover,  the  defendant  introduced  no  evi- 
dence to  sustain  the  allegation  of  his  cross- 
oomplatnt  that  the  plaintiff  and  said  Jordan 
had  conspired  to  deprive  him  of  the  land; 
and  the  trial  conrt  found  that  there  was  snf- 
fldent  evidence  introduced  at  the  hearing  be- 
fore the  Land  Department  to  prove  the  al- 
legations of  tbe  contestant's  affidavit  and  ao- 
ccnrdlngly,  that  defendant  bad  done  none  of 
the  work  on  tbe  land  required  by  law,  and 
that  the  final  proof  Introduced  by  defend- 
ant was  fraudulent 

[1  ]  A  decision  of  the  Land  Department  of 
the  United  States  upon  any  question  of  fact, 
in  determining  tbe  right  any  person  in  re- 
spect to  the  pjMic  lands  xmAet  the  laws  of 
tbe  United  States,  is  conduslve  npon  all  oth- 
er tribunals  In  the  abs»iee  of  fraud,  mistake, 
or  tmpoaltion.  Sanders  v.  Dutcher,  168  Cal. 
853. 143  Pac.  699;  Hosmer  v.  Wallace,  47  CaL 
461;  Gage  v.  Quntber,  136  CaL  838,  68  Pac. 
710,  89  Am.  St  Bep.  141 ;  Jamewn  v.  James, 
ICS  GaL  270, 100  Pac.  70a 

1^,8]  In  the  formra  appeal  the  Suprone 
Court  did  not  decide  that  the  facts  stated  in 
the  affidavit  of  amteet  were  not  snffldent, 
or  ttiat  the  entry  of  defendantfs  asslpuHri 
could  not  have  been  cancded  on  gronnds  noil 
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all«^  in  encb  affldftTlt  There  la  no  law 
of  the  case,  tbereflne,  reqolrtnfr  tliis  court 
to  so  holA.  Nor,  In  fact,  was  the  affidavit  In- 
soffidrait;  but,  even  If  It  were,  the  affidavit  Is 
regardeid  as  only  a  preliminary  process,  and 
tbc  rules  of  practice  require  It  as  an  evidence 
of  good  faltta,  and  c<mtests  have  been  allowed 
where  the  affidavit  was  admittedly  defective, 
or  where  no  affidavit  at  all  was  ffied.  Gage 
T.  Gonttaer,  supra ;  Seltz  r.  Wallace,  6  Land 
IVc.  300 ;  Saunders  v.  Baldwin,  9  land  Dec 
S9L 

The  JudsniHit  Is  affirmed. 


We  concur: 
ABDS,  J. 


WA8T%   P.   i,i  BIOH- 


BAPHABL  T.  PEOPLED  BAME  07  BBNIO 

lA.    (Oiv.  80C0.) 

(District  Court  of  Appeal,  First  District,  Dlvi> 
■ion  1,  Oalifomla.  Dee.  18, 1&19.) 

L  COKPOKATIONS  ^3503  (2>— ACTION  ON  OON- 
TaaCT  AOAZNn  OOKFOBATION  HAT  BB  COIC- 
KEHOED  nr  OODNTT  WBKBB  THK  OONTBAOT  15 
TO  BK  mVOBHEO,  TBOUGB  Vm  OOmPORA- 
nOH'S  FI.AOE  or  BTJSIHXBS. 

Under  Const  art  12, 1 16,  an  action  sfalnst 
doDestic  corporation  may  be  begun  and  prose- 
cDted  to  final  Judgment  in  a  connty  other  than 
that  in  which  the  corporation  has  its  principal 
pUce  of  business,  where  the  contract  is  to  he 
performed  in  the  conuty  of  suit,  and  this  Is  so 
Botwithstanding  Code  Civ.  Proc.  |  S9S,  provld- 
Kif  that  i>er8onal  sctions  shall  be  tried  In  the 
n3Dt7  in  which  the  defendants  or  some  of  them 

2.  Coif sTxnmoNAi.  uw  4=s>240— Pibiottins 

FeSSONAL  ACnoNS  IN  COTJHTT  OTHEB  TEAN 
COKPOBA-nOM*8  FBINOIPAI.  PLAOS  OF  BU8I- 
VESS  DOES  NOT  TlOUn  WOVWTKHIT&  AMEND- 
KENT. 

The  provision  of  Const  srt  12,  |  16,  al- 
kwinc  a  pexsoii#I  action  sgsinst  a  domestic  cor- 
peratioB  to  be  tried  in  a  oonnty  eonrt  other  than 
tUt  in  wbich  tiie  corporation  has  Its  principal 
;4ace  of  business,  where  the  coanty  in  which 
nit  is  bcstm  is  that  In  whicb  the  contract  is  to 
U  performed,  does  not  violate  the  Fourteenth 
AmendiAent  of  the  federal  Constitution  by  deny- 
b{  to  private  eorpomtions  the  right  conferred 
tj  Code  Civ.  Proc.  %  395,  to  residents  of  the 
itite  to  have  personal  actions  tried  in  the  coun- 
ty of  their  resldenee. 

3.  Bills  and  notes  ^28  —  Liabiutt  or 

DRAWEK  or  CHECK  STATED. 

Hie  drawer  of  a  check  updertakes  that  the 
drawee  will  be  found  at  the  place  that  he  is 
licscribed  to  be,  and  that  the  sum  specified  will 
there  be  paid  to  the  holder  when  the  check  is 
presented,  and  he  is  bound  to  psy  at  the  place 
named. 

Appeal  from  Superior  Court,  Olty  and 
County  of  San  FriMidsoo;  Frank  J.  Hnrasky, 

Judge. 


ActlMi  1^  Samnd  Rapliad  against  tliePeo- 
VieTu  Bank  of  Benlda,  a  oorporatlML  Frmn 
an  order  granting  defendant's  motion  for 
change  of  venne,  platntlfF  ai^ieals.  Reversed. 

A.  8.  Newburgh,  of  San  Francisco,  for  ap- 
pellant 

J.  E.  Bodg^  and  A.  F.  Bray,  both  of  Mar* 
tines,  for  respondent 

KERRIGAN,  jr.  This  Is  an  appeal  from  an 
order  granting  defendant's  motion  for  a 
cliange  of  venue. 

The  action  was  commenced  In  the  city  and 
county  of  San  Francisco  to  recover  the 
amount  of  a  dieck  executed  by  the  defend- 
ant, directing  the  American  National  Bank 
of  San  Frandsoo  to  pay  to  the  order  of  the 
Pleasant  Spring  Distillery  Company  the  sum 
of  9300.  The  complaint 'alleges  Indorsement 
to  plalntlir,  presmtment  to  the  drawee  for 
paymoit,  Its  refusal  to  pay  baaed  upon  the 
request  of  defendant,  and  that  tiie  check  was 
protested  and  payment  thereof  demanded  of 
defendant  and  refused.  Defendant  demurs 
red  thereto,  and  at»  the  same  time  filed  Its 
notice  of  motion  tor  change  of  venue.  The 
petition  for  a  change  of  venue  was  predicated 
upon  the  sole  ground  that  defendant  corpora- 
tion was  a  resident  of  and  bad  its  principal 
place  of  business  In  the  city  of  Benlda,  coun- 
ty of  Solano,  state  of  California.  The  lower 
court  granted  defendant's  motion,  and  plain- 
tiff takes  this  an>eal,  contending  that  he  Is 
oititled  to  have  the  case  tried  In  the  dty  and 
county  of  San  Frandsoo:  (1)  For  the  reascHi 
that  the  alleged  breach  occurred  there;  and 
(2)  that  it  is  the  place  where  the  contract 
was  to  be  performed. 

The  case  Involves  a  amstmction  of  our 
constitutional  and  code  provlslcm  relative  to 
the  place  of  trial  of  dvll  actions  whra  a  cor- 
poration Is  defendant 

Section  S95  of  the  Code  of  OMl  Procedure 
Insures  to  a  def^dant  the  rl^t  of  trial  of 
actions  of  the  character  here  involved  In  the 
county  where  the  defendants,  or  some  of 
them,  reside.  '  If  the  rights  of  tiie  parties 
herein  were  d^ndait  upon  the  statute,  we 
would  be  required  to  sustain  the  order. 

By  section  16  of  article  12  of  our  state 
Constitution,  however,  It  Is  provided  that — 

"A  corporation  or  assodatlmi  may  be  sned  In 
the  county  where  the  contract  is  made  or  is  to 
be  performed,  or  where  the  obligation  or  lia- 
bility arises  or  the  breach  occnrs;  or  in  the 
county  where  the  principal  place  of  basinesa  of 
such  corporation  is  situated,  sobject  to  the  pow-. 
er  of  the  court  to  change  the  place  of  trial  as 
in  other  cases." 

It  Is  the  contention  ct  respondoit  in  mp- 
port  of  the  at&ex  that  this  eonstttntlonal  pro- 
vision veten  menij  to  the  place  where  the 
suit  must  be  Iwonght  and  not  to  the  place  of 
triaL 

[1,  t]  The  question  thns  presented  is  not 
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one  of  flnt  Imprenlon  In  ttils  atata  The 

emstmctlon  cUdmed  by  tbs^raipondent  la  op- 
posed to  tb»  docbiiM  as  amunnoed  in  Oook  r. 
Ra7  Jtfami&cturing  Oo,  lOe  Oitl.  687.  US 
Pac.  818.  Some  of  tbe  earlier  cases  are  thwe 
distinguished  and  ihe  conclusion  reached  that 
the  oonatltntiODal  {woTlslon  here  InvolTed 
means  not  merely  that  a  panumal  action 
against  a  domestic  corporation  may,  at  the 
option  of  the  plain  tUT,  be  commenced  In  one 
of  the  designated  counties  other  than  the  one 
in  whldi  the  defaidant  has  its  principal 
place  of  business,  but  that  it  may  be  prose- 
coted  to  Anal  Judgment  irtwn  so  commenced, 
unless  the  defendant  can  allege  and  show 
some  sufficient  ground  for  a  change  et  tbe 
place  of  trial  distinct  fnnn  Oie  fact  that  the 
resldaioe  of  the  corporation  Is  In  another 
ooonty.  The  Intlma'hcm  of  reeiKindent  that 
such  a  construction  Is  TlolatlTe  of  the  Four* 
teenth  Amendment  of  the  federal  Constltn- 
tlon,  for  tbe  reason  that  It  denies  to  domes- 
tic corporations  the  benefit  of  the  right  con- 
ferred by  section  SOS  of  the  Code  of  Clril 
Procedure  to  all  persons  sesldent  of  the  state 
having  personal  actions  against  them  tried  in 
the  county  where  tbe  defendants  or  some  of 
tb«n  reside,  is  also  ttiere  di^>osed  of  ad- 
veesely  to  the  defendant's  contention. 

[3]  The  complaint  here  shows  that  the  con- 
tract was  to  be  performed  In  tbe  dty  and 
county  of  San  Francisco,  that  the  obligation 
or  liability  of  tbe  def^dant  arose  at  said 
place,  and  that  likewise  the  breadi  occurred 
there.  The  drawer  of  a  dieck  undertakes 
that  the  drawee  wUl  be  found  at  the  place 
where  he  is  described  to  be,  and  that  the  sum 
spedfled  will  be  paid  there  to  the  holder 
when  the  check  Is  presented,  and  he  is  bound 
to  pay  at  the  place  named.  Hlbemla  Nat 
Bank  v.  Lacombe,  84  N.  Y.  807,  88  Am.  Rep. 
618;  Amsinck  t.  Bogers,  189  N.  T.  252,  82  N. 
E.  184,  12  L.  R.  A.  (N.  S.)  876,  121  Am.  SL 
B^.  858,  12  Ann.  Ca&  460.  Plaintiff  was 
therefore  entitled  under  the  constitutional 
provision  Invoked  to  have  his  case  tried  in 
the  (dty  and  county  of  San  Francisco. 

The  order  of  the  lower  court,  transferring 
the  cause,  should  therefore  be,  and  the  same 
is  hereby  reversed. 

We  ctmcur:  WASTER  P.  J.;  lUQH- 
ABDS.  J. 


PEOPUS  V.  EVANOFF.   (Cr.  850.) 

(District  Court  of  Appeal,  Eirst  District,  Di- 
vision 2,  Callf6mU   Doc.  18,  1919J 

1.  iKDicnmnT  aitd  nrPOEiUTtoir  «=»65,  119 

— StTPEBBXtnTT  OB  LACK  OV  ETIDKNTUI;  DB- 
TAILB  WXLL  HOT  VmATB  inDICrUBHT. 

It  is  fandamental  that  superfluity  does  not 
vitiate,  and  that  It  is  not  necessary  In  an  in- 


dietment  tm  lamny  to  set  forA  Id  detail  the 

evidence  by  whldi  the  laroeny  is  to  be  proved. 

2.  iNDIOniBNT  AND  XnOBlCATION  ^=»&9—Jtxr- 
EBBHCT  IN  ONX  COUNT  TO  ANOTHKB  COUNT 
DOBS  HOT  CTCOaPtWATB  ALUOAIZOKS. 

A  refereoea  In  the  seeond  eonnt  of  an  in- 
dietOMBt,  "that  the  allegatlMis  in  both  the 
first  and  second  connts  of  this  indletment  con- 
stitute different  statements  of  the  same  offense 
and  relate  to  the  same  actions,  transactionB,  and 
offenses,"  did  not  incorporate  the  allegatious 
of  the  first  count  In  the  second. 

8.  iRDZOTUBira  AND  INVOBHATIOll  «9>9S— MA- 
TEBIAL  AIXEOATIONB  8B0OLD  BE  UADK  IN 
BVBST  COlfNT. 
Material  allegations  must  be  made  in  every 

count  in  an  Indictment,  bo  Chat  the  defendant 

shall  be  charged  with  the  distinct  offense  to 

which  that  count  relates. 

4.  iRDICnCBRT  AND  INPOBXATXOK  «S»59— TB8T 

OF  BUFFICnrHCT  STATED, 
The  test  of  tbe  sufficiency  of  an  indictment 
is  that  it  alleges  acts  and  facts  which  constitute 
the  offense,  and  Is  direct  and  c«'tain  as  to  the 
party  and  the  particular  offense  charged. 

fi.  INDIOTHBHT    AND    INrOBHATIOH  «=9ll&— 

Not  mpAXBXD  bt  statement  of  facts  and 

OIBCUUSTANCES. 

Where  en  indictment  sufficiently  charges 
the  defendant  with  tbe  crime,  it  Is  not  impair- 
ed by  the  subsequent  statement  therein  of  the 
facts  or  circumstances  under  which  it  was  com- 
mitted, unless  such  statement  of  itself  consti- 
tutes a  negation  of  the  crime. 

8.  Indictment  and  infobuation  «=»17J— 
Rule  as  to  icatebiai,  and  immaterial  va- 

aiANCB  STATED, 
Where  the  acquittal  of  the  defendant  un- 
der the  indictment  would  be  no  bar  to  the  fur- 
ther prosecution  of  the  offeas^  a  variance  would 
be  material;  but  where  the  discrepancy  does 
not  affect  the  validity  of  the  indictment,  or 
prejudice  the  substantial  rights  of  tlie  defend- 
ant in  his  defense,  the  variance  is  immaterial. 

7.  INDICTUBHT  AND  INFOBUATION  «=»129(1)— 
DiFFEBENT  OFFENSES  REU.1(NO  TO  BAMB 
TBANSACnOH  KAT  BB  CHABOED  IN  DDnBENT 
COUNTS.  . 

Pen.  Code,  |  9B4,  permits  the  charging  of 
different  offeDses  In  different  counts  of  the  same 
indictment,  where  the  different  offenses  all  re- 
late to  the  same  act,  transaction,  or  event. 

8.  Falsb  fbxtensbs  Indictment  and 

ZHFOBKATION  4=»129(2)  —  LaBCEHT  ®S»1 — 

Elements  of  ofcxnsbs  stated;  offenses 

BUiATZNO  to  SAMB  TBANBACTION  CHABQBA- 

BU  IN  diffbbent  OOUNm. 
The  offense  of  obtaining  money  by  false 
pretenses,  diarged  in  one  count  of  an  indict- 
mentf  is  Oie  act,  transaction,  and  event  of  ob- 
taining the  money,  and  not  the  [Utrticular  false 
pretenses  hj  which  it  is  obtained,  the  offense 
not  being  the  He,  bnt  tlie  taking  of  the  money 
by  fraud ;  while  the  act,  transaction,  and  event 
constituting  larceny,  cbarged  In  another  count, 
is  tiie  taking  of  iwoperty  of  complalnlag  wit- 
ness without  Us  fjonsent,  and  not  any  particu- 
lar one  of  a  series,  nor  tbe  whole  scries,  of 
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(TentB  wliidi  colmlnates  Is  the  otfenae  diarged ; 
bnce  the  act,  under  each  coant,  was  the  taking 
<rf  money. 

[Ed.  Note.— Tor  other  deSnitiona,  see  Words 
■nd  Phrases,  First  and  Second  Serisa^  False 
Pretenses ;  Larceny.] 

9.  Lucent  «=3l4(l)— Oni  obtaihino  honkt 

BT  TBICE  OB  DBTICB  atHLTT. 

Where  the  possesdon  of  money  has  been 
obtained  through  %  trick  <v  device,  with  the  in- 
tent St  tbe  time  the  party  recriTes  It  to  con- 
Tert  the  same  to  his  own  nse,  and  the  owner 
of  die  property  parts  merely  with  the  posses- 
mo,  and  not  with  tiie  title,  the  offense  is  lar- 
ceny. 

IOl  LaBCSNT  ®=32a-^FALBB  BEPBEBEirTATIOirS 
CKUTING  TBU8T,  OTHXB  THAIf  ONES  USED  TO 
OBTAIK  VONET,  IVO  DnBRBE. 

Zn  a  prosecution  for  larceny,  defendant  hav- 
inc  obtained  money  of  the  complaining  witneBs 
throngh  frand,  by  means  of  mechanical  device 
which  apparently  tnmed  paper  into  dollar  bills 
ind  representations  concerning  the  contrivance, 
it  was  no  defense  that  defendant  may  have 
made  other  false  representations  to  the  com- 
pUiniiig  witness,  by  which  be  may  have  estab- 
iiabed  a  confidential  relationship  with  him;  it 
being  enough  that  In  some  way  the  defendant 
became  w«U  enongh  scqaalnted  with  the  pro»* 
ecnting  witneas  to  pl«r  vpon  bis  Ignonmce  and 
to  tike  his  money. 

IL  Cbhokal  law  «»1167(1)  —  Failubb  to 
ALLEOB  MAirnn  OF  coioarnica  onxNSB 

HAIHLESa. 

In  a  proaecntion  for  grand  larceny,  aeensed 
«M  not  deceived  la  the  necesrtty  for  his  prep- 
aration tor  defense  by  failure  to  stmte  the  man- 
ner and  means  In  which  offense  yrtm  committed, 
the  taking  of  money  of  the  prosecuting  witness 
being  tbe  ultimate  issuable  fact  to  be  charged, 
in  Tiew  of  the  finding  In  defendant's  possession 
of  the  machine  which  apparently  turned  paper 
iato  (iollar  bills,  need  by  defendant  to  defraud, 
together  with  25  new  fl  Ulls  end  parts  for 
the  manufacture  of  a  similar  machine. 

Appeal  from  Saporiw  Court,  City  and 
Coonty  ct  San  Ftaodsco;  Frank  H.  Dmmek 

Chris  Gvanoff  was  cwvlcted  of  grand 
larceny,  and  appeals.  Affirmed. 

NaOian  GL  O^lilan,  of  San  Franctsoo,  for 
appellant 

n.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  fcr  tha  People. 

FEB,  CURIAM.  The  def«idaiit'8  owrlc- 
tion  of  grand  larceny  rests  on  evldeace  that 
by  the  execution  of  a  complicated  mechani- 
cal contrivance,  so  constructed  that,  when 
lilanb  paper  was  Inserted  In  one  portion,  the 
madilne  first  gave  forth  sounds  of  electric 
sparking  and  whirling  of  wheels,  and  then 
ground  oat  genuine  dollar  bills,  the  blank 
paper  being  colled  Intdde  the  machine,  be  in- 


EVAITOFF  B5 

P.) 

duced  the  cmni^ainlng  witness  to  dellTer  to 
him  fl,600,  which  tbe  complaining  witness 
drew  from  the  bank.  Tbe  money  was  gtvea.  to 
the  defradant  <m  the  repreaoitation  that  be 
was  going  to  Cbicagt^  and  possibly  to  New 
Tnrk.  to  buy  the  required  paper  to  print  more 
money.  The  defendant  left  the  machine  with 
the  CfHnplaining  witoess,  and  warned  blm 
against  using  it,  saying,  "dont  toadi  the  msr 
d^e  until  I  come  batA,  because  it  Is  liable 
to  explode."  After  bis  arrest^  the  detmdant, 
being  asked  whether  he  took  the  money  from 
the  complaining  witness,  replied  to  the  ar- 
resting officer,  "I  will  give  him  back  aU  his 
mon^,  and  moreb  too,  if  be  belps  me  out,  and 
yon  help  me^  toa" 

The  indictment  vaUer  eeetlon  9M  of  tlw 
Penal  Code  was  In  two  coonts,  the  first  toe 
obtoinlng  mmt^  mideffhlse  pretenses,  and 
the  aecond  tor  grand  larceny.  The  fftlse 
tawtoises  alleeed  to  support  llie  first  count 
were  ttiat  the  defendant  bad  reiweeaited  to 
the  complaining  witness  tbat  he  was  an  artist 
onidoyed  at  a  salary  ui  fTS  p»  week,  and 
tiiat  he  had  vutereA  Into  negoUatlimB  wlfli 
a  Fi-ench  ctxnpany  for  artistic  work  tot 
which  he  was  to  receive  9400,000,  and  that 
these  represoitatlons  vrere  false^  but  the 
complaining  witness,  believing  them  to  be 
tru^  did  then  and  there,  to  wit,  on  tbe  9tb 
of  Decembnr,  1017,  In  the  city  of  San  Fran- 
cisco, deliver  to  the  defdidant  tbe  sum  of 
$1,500  to  lawful  money  of  tbe  United  Stotes. 
The  second  count  was  to  the  ordinary  form 
of  an  indictment  for  grand  larceny  of  $1,600 
belonging  to  the  complaining  witoess  on  the 
6th  day  of  December,  iSll,  at  the  dty  and 
county  of  San  Frandsco.  Following  the  sug- 
gestlw  contatoed  to  People  t.  Miles,  19  Cal. 
App.  228,  125  I^c.  2S0,  there  was  added  to 
the  secMid  count  the  follovrlng  statement: 

"That  tbe  aUegatlons  in  both  the  first  and 
second  counts  of  this  indictment  constitute  dif- 
ferent Btatements  of  the  siune  offense  and  re- 
late to  the  same  acts,  transactions,  and  oflena- 
es." 

The  evidence  did  not  support  the  all^- 
tioQS  contained  to  the  first  count  on  the 
charge  of  obtaining  money  under  false  pre- 
tenses, and  the  defendant  was  acquitted  on 
that  count  Objection  was  made  to  the  to- 
troduction  of  the  mechanical  device  to  evi- 
dence, and  to  statements  made  by  the  defend- 
ant to  the  complatolng  witoess  to  regard 
thereto.  It  is  argued  that  there  is  a  fatal 
variance  between  the  allegattons  to  the  In- 
dictment and  the  evidence  np(m  which  the 
conviction  was  based.  If  toe  first  count  only 
had  been  contatoed  to  the  Indictment,  and 
no  evidence  had  been  totroduced  upon  the 
subject  of  the  particular  false  r^resenta- 
tlons  alleged  to  have  been  made,  and  the  de- 
fendant had  bem  convicted  of  obtaining  mon- 
ey by  false  pretenses,  uimn  the  evidence  to 
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this  case  Qw  coavlotloD  could  not  stand.  On 
tbe  other  hand,  If  the  eecond  count  alone 
had  been  in  the  indlctmrat,  except  for  the 
quoted  addition,  both  the  Indictment  and  the 
evid^ce  would  have  supported  the  conviction 
on  the  charge  of  grand  larceny.  iTie  record 
Iraves  no  doubt  as  to  the  guilt  of  tbe  defend- 
ant ot  tbe  crime  for  which  he  was  convicted. 
There  is  one  questiob  presented  by  the  ap- 
peal—whether the  addition  of  the  quoted 
dause  limited  the  state  In  introducing  evl- 
denoe  upon  the  charge  of  grand  larcoiy  to 
the  particular  aUegation>  contained  in  the 
first  count 

[1-S]  It  iB  fondamental  that  superfluity 
does  not  vitiate,  and  that  it  is  not  necessary 
in  im  indictment  tax  larcoiy  to  set  forth  In 
detail  the  evidence  by  wbtdi  the  larceny  is 
to  be  looved.  Tbe  charge  ot  larceny  in  tbe 
indictmmt  was  sofficient  without  tbe  addi- 
tloa  ot  the  qaoted  dause.  Pe(H>l«  Brown. 
27  CaL  BOO;  People  v.  Goggina^  80  CaL  229, 
22  Poc.  206;  Pei«>le  v.  Savercool.  81  Cal.  650, 
22  Pac.  806.  Not  tmly  was  It  not  necessary 
to  allege  Hie  evidentiary  facts  to  rapport  tbe 
.Charge  ot  larceny,  bat  they  were  not  alleged 
In  the  sectrnd  count  by  virtue  ot  the  quoted 
dansew  Sacb  a  rtference  firom  (me  count  to 
tte  other  does  not  incorporate  the  aUegaOona 
of  tbe  first  count  in  the  aeomd.  Uaterlal 
dllegatlons  must  be  made  in  every  oonnt,  so 
that  the  deftedant  shall  be  diarged  with  the 
distinct  offense  to  which  ttiat  count  relates. 
People  V.  Ellenwoodt  U9  Oal.  166*  61  Pac. 
603. 

[4-8]  The-  test  of  ttie  snfilcient^  <tf  tbe  in- 
dictment is  that  it  alleges  acts  and  facts 
vfhlch  constitute  the  offense,  and  is  direct 
and  certain  as  to  the  party  and  the  particu- 
lar offense  charged.  People  v.  Beatty,  14 
CaL  666;  People  v.  Fowler,  88  Cal.  136,  25 
Pac  1110;  People  v.  O'Brien,  96  CaL  171,  81 
Pac;  45.  Where  the  liidlctment  suffidently 
charges  the  defendant  with  the  crime,  it  la 
not  impaired  by  llie  snbsequent  statement 
therein  of  the  facts  or  drcumatances  under 
which  it  was  committed,  unless  such  state- 
ment of  Itself  constitutes  a  negation  of  the 
crime.  People  v.  Ross,  134  Cal.  256,  66  Pac 
229 ;  People  v.  Handley,  100  Cal.  370,  84  Pac 
853;  People  v.  Newton,  11  CaL  App.  762,  106 
Pac  247.  Where  the  acqnlttal  of  the  defend- 
ant under  the  indictment  would  be  no  bar  to 
the  further  prosecution  of  the  (^ense,  a  va- 
riance would  be  material ;  but  where  the  dis- 
crepancy does  not  affect  the  validity  of  the 
indictment,  or  prejudice  the  substantial 
rights  of  the  defendant  In  his  defense,  tbe 
variance  Is  immaterial.  People  v.  Arras,  89 
Cal.  223,  26  Pac  766. 

[7-9]  SectKm  954  of  the  Penal  Code  permits 
the  charging  of  different  offenses  in  different 
counts  of  the  some  indictment,  where  the  dif- 
ferent offenses  all  relate  to  the  same  act, 
transaction,  or  event.  People  v.  Miles,  19 
Cal.  App;  228,  125  Pac  250.   Tbe  offense 


charged  in  (be  first  count  In  this  case  vras 
that  of  obtaining  money  under  false  pre- 
tenses. The  act,  transaction,  and  event  was 
that  of  ol>tainlnc  the  money,  not  the  particu- 
lar falae  pretmaes  by  which  it  was  obtained. 
The  crffense  was  not  the  lie,  but  tbe  taking 
ot  tbe  mtmey  of  the  complaining  witness  by 
fraud.  Under  the  second  coant,  the  offense 
charged  was  grand  larceny.  The  act,  trans- 
action, and  event  was  the  taking  of  the  mon- 
ey of  the  CMnpIalnlng  witness  wlthont  his 
ctmsenU  and  not  any  particular  one  of  a  se- 
ries, nor  the  whole  series,  of  events  wblcli 
culminated  in  the  offense  <^rged.  The  act 
under  each  count  was  the  taking  of  the  mon- 
ey. If  tbe  allegations  contained  in  the  first 
count  had  been  proved,  the  offense  would 
have  been  that  of  getting  the  money  of  the 
complaining  witness  by  false  pretenses.  The 
defendant  was  acquitted  undw  fbat  charge 
and  wtM  convicted  under  tb»  diaiie  of  lar- 
ceny.  "Where  the  possesston  has  been  ob- 
tained through  a  trick  or  device,  with  the 
intoil;  at  tbe  time  flie  party  receives  it,  to 
convert  the  same  tcr  his  own  use  and  the 
owner  of  the  property  parts  merely  with  the 
possession,  and  not  with  Qie  title,  Ibe  offense 
is  larceny."  Peoi^e  v.  Shaughnessy,  110  Cal. 
602,  43  niC  2;  Pe<wift  V.  Tomlinson,  lOS  CaL 
23,  86  Pac  606;  People  Basdike,  7S  OaL 
Sra.  16  Pac  13;  Petwle  v.  Johnson.  91  CaL 
265,  27  Pac.  663. 

The  theory  of  the  prosecution  is  amply  sus- 
tained by  the  evidence,  whldti  shows  a  bald 
and  cru^  scheme  to  mulct  the  complaining 
witness  out  of  bis  savings.  In  a  case  in 
whlc^  a  conviction  was  upheld  as  against  a 
claim  of  variance,  where  the  allegation  was 
that  money  had  been  stolen,  and  the  evidence 
showed  that  the  defendant  had  been  pos- 
sessed of  a  check  of  the  complaining  witness, 
which  he  thereafter  cashed,  the  court  swept 
aside  a  contention  doeely  akin  to  that  made 
In  the  present  case.  Tbe  theory  of  the  state 
was  fb&t  the  defendant  had  obtained  pos- 
session of  the  check  by  repres«itlng  to  tbe 
complaining  witness  that  certain  voices  she 
had  heard  at  a  serious  of  dfiances  were  tbe 
voices  of  spirits  from  the  other  world.  These 
voices  urged  and  advised  ber  to  Invest  In  the 
Fountain  Tooth  Brush  Company.  While  the 
defendant  was  on  the  witness  stand  on  his 
own  behalf,  an  objection  of  the  prosecuting 
attorney  was  sustained  to  a  question  concern- 
ing tbe  marketability  and  probable  value  of 
the  fountain  tooth  brush.  On  appeal  it 
was  claimed  that  this  evidence  would  have 
tended  to  show  the  good  faith  of  the  defend- 
ant in  ni^ng  and  advising  the  prosecutrix 
to  turn  over  her  money  for  investmrat  in  the 
company,  which  it  was  claimed  was  to  be 
formed  for  the  purpose  ot  maanfactortng 
and  marketing  the  brush.  The  court  said: 

"Tbe  trick  and  device  by  which  tbe  money 
11-as  obtained  was  in  representations  by  words 
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and  BCts  that  departed  epirits  were  talking  to 
the  proMcatrix  and  advising  her  to  Invest  In 
the  enterprise.  If  these  representatlMis  ware 
false,  and  made  to  deceive  the  proMCOtri^- 
and  the  evidence  beyond  qaestlon  so  proves— 
and  defendant  and  hla  fellow  Cfmsplratora  "by 
such  means  obtained  possession  of  the  money 
of  the  prosecutrix,  with  the  intent  to  convert 
it  to  their  own  use,  it  would  be  no  defense  to 
sar  that  they  believed  the  investment  that  they 
were  advising  woold  be  a  good  one."  People  v. 
Arnold.  20  OaL  App.  85-88^  127  Pae.  1060, 
1062. 


[10]  In  this  case  under  tbe  second  count 
the  defendant  obtained  the  money  of  the  com- 
plaining witness  by  means  of  the  mechanical 
device,  which  he  exhibited,  and  by  represen- 
tations In  regard  thereto.  It  is  no  defense 
that  he  may  have  made  other  false  represen- 
tations to  the  complaining  witness  by  whldti 
he  may  have  established  a  more  or  less  con- 
adeatlal  relatitmship  with  him.  In  some  way 
tbe  defendant  became  well  ^uragh  acquaint* 
ed  with  the  prosecuting  witness  to  play  up- 
on bia  ignorance  and  to  take  liis  money  from 
him. 

[113  As  was  said  by  the  Saiureme  Oonrt 
more  than  60  yean  ago  In  a  case  of  homi- 
cide: 

"The  only  reason  assigned  by  the  common 
law.  why  the  manner  and  means  by  which  the 
bomiclde  was  committed  shoold  be  stated  in 
the  indictment,  was  that  ttia  defendant  might 
be  folly  infoimed  as  to  fh»  case  against  Mm, 
snd  thereby  enabled  to  prepare  for^Us  d^ense. 
As  we  had  occaskm  to  remark  In  the  case  of 
People  V.  King,  27  Cal.  510  [87  Am.  Dec.  95], 
this  reason  of  tbe  common  law  was  but  a  fiim- 
ly  pretext,  for,  if  the  defendant  was  guilty,  he 
(tood  in  no  need  of  information  as  to  the  means 
by  which  he  committed  the  crime;  and,  if  not 
gnOty,  the  information  that  he  did  the  act  in 
a  paiticTiIar  way,  or  by  tbe  nae  of  particular 
neans^  could  not  aastot  him  In  the  preparation 
of  bis  defmse.**    Peo^  t.  Oronln,  84  Gal. 

In  that  case  It  was  held  that  the  killing 
was  the  ultimate  and  Issnable  fact;  so  in 
this  case  the  taking  of  the  money  of  the  pros- 
ecotlDs  witness  was  the  ultimate  and  issu- 
able fact,  and  If  the  defendant  was  guilty 
he  was  not  deceived  in  the  necessity  for  his 
preparation  for  defense,  in  view  of  the  use 
of  the  machine  which  was  found,  together 
with  25  new  $1  bills  and  parts  for  the  manu- 
facture of  a  similar  machine,  in  bis  iiosses- 
eion  at  the  time  of  his  arrest 

The  oflier  alleged  errors  urged  by  the  ap- 
pellant we  consider  It  unnecessary  to  discuss. 
If  any  errors  were  committed,  they  were  not 
ench  as  to  call  for  a  reversal  of  the  Judg- 
ment up<m  an  examtnatlan  of  the  entire 
record. 

The  judgment  la  affirmed. 
All  omcnr. 
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MOETON  T.  NEWBBF  et  aL   (Oiv.  8186.) 

(District  Court  of  Appeal.  First  District,  Divi- 
sion 2,  California.  Dec.  15, 1819.) 

1.  Apfeax  and  ebbob  «=9672— Mattebs  be- 

VIEWABLI  on  APPBAIt  ON  A  JUDaUNT  BOLZ. 
STATED. 

On  an  appeal  on  the  judgment  roll  the  only 
questions  for  consideration  are  whether  the 
compbdnt  stated  a  cause  of  action,  whether  the 
findings  are  within  the  issues*  and  support  the 
judgment,  and  whether  reversible  error  concern- 
ing a  matter  of  law  appears  on  the  face  of  the 
record. 

2.  PUADINO  ^=98(11)— Allegation  oe  htlb 

OB  OWHBBBHIP  UAT  BE  ONE  OE  XACT  OB  LAW. 

An  allegation  of  title  or  ownership  <^  land 
may  be  either  one  of  fact  or  of  law. 

3.  HOBTOAOES  4=>585~SeOOKD  AOnoV  ICAT 
BE  HAINTAINED  TO  FOBBOLOSE  BQUITT  OE 
PEB80N  NOT  UADB  PABTT  TO  EOBlfSB  ACTION. 

Where  the  owner  of  the  equity  Is  throngb 
mistake  not  made  a  party  to  a  foredosore  suit, 
tbe  mortgagee  who  has  purdwsed  at  the  sale 
may  maintain  a  second  action  to  foreclose  iJls 
equity  of  anch  owner  and  for  a  new  sale. 

4.  Appeal  and  bbbob  ^a931(7>— EtaniHos 

OUTSIDE  THE  ISSUES  WILL  BE  FBESDHED  8UP- 
POEIN  BT  EVII»NCE  INTBODUOED  BT  BUFU- 
LATION  OB  WITHOUT  OBJECTION. 

In  support  of  findings  dslmed  to  be  outside 
the  Issues  and  of  the  judgment,  it  will  be  pre- 
sumed that  facts  found  which  might  have  been 
presented  by  formal  pleadings  were  supported 
by  evidence  introduced  under  stipulation,  or  at 
least  without  objection. 

5.  Appeal  and  bbbob  «=»007(2)— In  absence 
or  evidence  eindznos  pbesuued  suffobtbd 

BT  evidence. 
In  a  mortgagee's  suit  to.  set  aside  a  former 
decree  of  foreclosure  to  which  all  interested  par- 
ties were  not  made  parties  and  to  foreclose  the 
mortgage,  it  would  be  presumed  Id  support  ot 
the  judgment  in  the  absence  of  evidence  that 
the  court's  finding  that  plaintiff  was  the  owner 
of  a  crtqi  raised  while  in  possession  under  the 
earlier  sale  was  supported  by  evidence  amount- 
ing to  an  accounting  for  tbe  rents  and  profits, 
especially  where  the  crop  cost  more  to  produce 
than  the  amount  for  which  it  was  mM. 

Appeal  from  Superior  Court,  Blverslde 
County;  Hugh  H.  Craig.  Judge. 

Suit  by  Ziocy  B.  Nortro  against  Nicholas  G. 
Newerf,  also  known  as  N.  a  Newer^  Mrs.  A. 
J.  Bt^ter,  and  others.  From  a  judgment  for 
plalntl^  the  defKidants  named  appeal  Af- 
firmed. 

E^dward  Winterer,  of  Los  Angeles,  for  ap- 
pellants. 

Walter  O.  Davison  and  Purlngton  ft  Adair, 
all  of  Riverside,  for  respondent 

BRIirrAIN,  J.  In  a  suit  to  set  aside  a 
former  decree  of  foreclosure  of  a  mortgage 
of  real  pr<^rty.  dalmed  by  the  plaintiff  to 
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have  1ie»  Ineffectnal  for  want  of  a  necessary 
party,  at  the  <«iailng  of  Oie  trial  ttiA  ault 
was  dlsmisaed  as  to  all  flcUtlom  detoidaiiti 
and  the  defaults  of  aU  named  det-radants, 
other  than  N.  a  Newert  and  Mrs.  A.  J.  Bid- 
ster,  were  stored.  Th^  appeal  on  the  Judg^ 
ment  roll  alone  from  the  decree  In  favor  of 
the  plalnttfF.  The  appdlants  Joined  in  a 
fonual  answer,  and  subsequently  N.  O.  Mew- 
erf  filed  an  amended  answer,  hy  whldi  he 
Joined  Issue  on  most  <tf  tb»  alliegatlons  d  ttie 
complaint,  and  in  whidi  he  set  up  afllrma- 
tlvely  fire  separate  and  diatlnet  defenses. 
TbB  findings  of  fftct  are  very  lengthy,  and 
need  not  be  set  forth  n<nr  sammarized  at 
length.  In  the  briefs  the  essential  facto  are 
conceded. 

In  1910  the  plain  tUT,  who  owned  the  mort- 
gaged pnverty,  agreed  wUb  U  U  Newerf  to 
seU  it  to  him  f<»  $12,000,  of  which  $B,000  was 
payable  in  two  enual  installments  and  Qie 
remaining  $7,600  was  to  be  erldmoed  by  a 
notai  The  propwty  was  to  be  conveyed  to 
the  buyer  im  the  payment  of  the  second  In- 
stallment of  $2,000,  at  whldi  time  the  note 
and  mortgage  were  to  be  made.  Abont  the 
time  for  the  conveyance  of  the  property,  N. 
C  Newer^  (me  of  the  aiv}ellant8,  paid  for 
the  account  (tf  Lw  I*  Mewerf  to  the  idaintifl 
$2,860.  N.  a  Newerf  procured  the  convey- 
ance of  the  property  to  himself  and  executed 
the  note  and  mortgage  In  suit,  the  mortgage 
being  recorded.  The  court  found  that  at  that 
time  N.  C.  Newerf  was  not  acting  for  I#.  L. 
Newerf,  but  for  himself,  and  that  the  plain- 
tiff had  no  knowledge  of  any  agreement  be- 
tweai  the  Newerfb  In  regard  to  the  convey- 
ance being  as  security  for  t^e  money  paid  by 
N.  C.  Newerf.  In  August,  1911.  N.  a  Newerf 
ccmwed  the  property  to  BdlQi  D.  Newerf, 
the  wifb  of  Xfc  L.  Mewert  Edith  D.  Newerf 
and  Ia  I*  Newwf  then  conveyed  the  pn^ty 
to  Birerslde  Abrtract  Omipany,  as  trostee 
tor  N.  O.  Newerf,  to  secure  exlstiiw  Indebted- 
ness and  future  advances.  N.  (X  Newerf 
made  further  advances;  to  secure  wMch,  and 
in  consideration  of  the  reconveyance  to  Edith 
D.  Newerf  by  the  Riverside  Aiwtract  Com- 
pany, she,  with  her  husband,  again  conveyed 
the  property  In  January,  1013,  to  Rivmlde 
Abstract  Company,  In  trust,  for  N.  O.  Newer! 
TbB  Riverside  Abstract  Company  subsequent- 
ly conveyed  upon  the  same  trusts  to  Peoples 
Ijoan  ft  Tnat  Company,  whldi  thereafter  be- 
came the  Peoide's  Trust  ft  Savings  Bank. 
In  June,  1913,  Edith  D.  Newerf  and  Lu  li. 
Newerf  conveyed  the  property  subject  to  the 
same  incumbrances  to  Mr&  A.  J.  Bolster, 
the  other  app^ant 

On  August  28,  1914,  the  plaintlfl  com- 
menced a  suit,  numbered  6114,  against  N.  C. 
*  Newerf,  Edith  D.  Newerf,  and  L.  L.  Newerf 
for  the  purpose  of  foreclosing  the  mortgage. 
All  the  defendatats  defaulted.  The  court 
made  Its  decree  of  fbreclosure  in  that  suit, 
and  on  December  7, 1014,  the  mortgaged  prop- 
erty was  sold,  by  the  commlarioner  under  the 


decree^  to  the  plaintiff  for  %8jmJB0,  which 
represoited  the  total  amount  fbm  due  the 
plaintlfl  under  the  JudgmratL  As  a  result  of 
t3ie  sale  the  claim  and  the  Judgment  on  tbe 
mortgage  were  satisfied  In  full  upw  the 
records.  Di  January,  1916,  after  the  fore- 
closure sale  and  before  the  tbne  had  expired 
fbr  the  Issuing  a£  the  commissioner's  deed, 
ttte  plaintlfl  openly  took  possesion  of  the 
premises  and  remained  In  possession  until 
AjK-U  1, 1915.  During  that  time  she  cultivat- 
ed and  took  care  of  the  prraiises,  but  took 
no  cn^  therefrom.  Bbm  surrendered  pos* 
session  <m  the  last-^nentloned  day,  and  did 
not  again  go  Into  possesdtm  until  after  pro* 
curing  the  commisaloDer'g  deed,  whldi  was 
Issued  December  14,  191S.  She  then  oiterea 
under  the  deed,  and  is  still  in  possession  of 
the  property.  In  Jsnuary,  1916,  Uie  dierifC 
of  Riverside  county  levied  execution  upon  the 
crop  of  oranges  tbm  on  tbe  property  to  satis- 
fy a  Judgm«it  against  the  Newerfs,  or  some 
of  them,  held  by  the  Citizens'  National  Bank. 
Under  the  execution  the  ehuifl  sold  tbe 
crt^.  niird  party  claims  w«re  presented  t>y 
the  plaintiff  and  Mrs.  Bolster,  and  it  was 
through  no  fault  or  act  of  tbe  plaintlfl  that 
the  sheriff  levied  upon  and  sold  the  rannge 
crop.  Neither  the  plaintiff  nor  her  agents 
were  given  any  notice  of  the  right  or  title  of 
the  Feoi^e's  Loan  &  Trust  Company  or  Peo- 
ple's Trust  ft  Savings  Bank.  The  only  rea- 
son the  plaintiff  bought  at  tbe  foreclosure 
sale  was  because  she  believed  all  persons 
having  or  claiming  any  Interest  bad  been 
made  parties  to  the  forclosure  proceedings, 
and  that  she  was  getting  dear  title  to  the 
property.  To  protect  the  plaintiff  in  the  fore- 
closure suit  her  attorney  made  an  examina- 
tion at  the  records  of  Riverside  county,  and 
throui^  inadvertence  failed  to  find  the  rec- 
ord of  the  oonv^ance  to  the  Riverside  Ab- 
stract Company  and  of  Its  conveyance  to  the 
People's  Loan  ft  Trust  Company. 

Edith  D.  Newerf  defaulted  In  the  payment  ' 
of  the  Ind^edness  secured  by  the  trust  deed 
to  N.  a  Newerf,  and  In  April,  1916,  under  the 
terms  of  the  'trust  deed,  but  wltiiont  actual 
notice  to  the  plalntUf,  the  trustee  sold  the 
premises  to  N,  0.  Newerf,  who  punliased 
with  full  knowledge  at  the  rights  of  the 
plaintlfl  and  "without  his  having  been  mis- 
led, but  knowing  fully  that  the  prior  tore- 
closure  action  was  ineffactnal,  and  that  the 
sale  to  the  plaintlfl  ocmveyed  no  tiUe^  and 
that  the  mortgage  debt  had  not  been  paid." 
There  was  an  express  finding  that  the  plain- 
tlfl had  done  nothing  to  eatop  her  from  ef- 
fectually foreclosing  the  mortgage,  and  that 
the  dalms  of  N.  O.  Newerf  are  without  equi- 
ty. By  tbe  Judgment  the  former  decree  waa 
set  aside  with  all  proceedings  taken  jHiranant 
to  It,  foredosure  of  the  mortgsge  waa  de- 
creed and  sale  ordered  by  the  ctHumissioner 
appointed  In  Qie  decree  for  the  purpose. 

[1-1]  The  appeal  being  tm  the  Judgment 
roll,  the  only  questlona  to  be  considered  are: 
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(i)  Did  the  complaint  state  tects  suiBclent  to 
coBStltnte  a  cause  of  action;  (Z>  an  the  flnd- 
Inga  within  the  Isaoes ;  (3)  Is  the  Judgment 
supported  by  the  findings;  and  (4)  does  re- 
T^ereiUe  error  concerning  a  matter  ot  law 
■nwr  on  ttie  face  d  the  record?  Tbe  oon- 
andoQs  on  Qie  part  ot  the  appcAlanta  are  so 
Ictenroren  that  It  would  be  Idle  to  attunpt 
to  ttHow  counsel  through  the  maw  of  the 
iffument  UpcHi  the  first  proposUlai  It  la 
contended  that  the  allegation  that  the  legal 
title  to  the  mortgaged  pri;^>ert7  was  Tested 
in  aDd  held  by  the  Pet^tlfi^a  Loan  &  Trast 
Company  la  a  condnalon  of  law.  The  atate- 
metit  of  title  at  ownersUp  may  he  either  one 
of  bet  of  law.  It  la  contoided  thoce  la 
00  allegation  regarding  any  conveyance  to 
the  trustee,  nor  averment  as  to  the  nature 
IT  actent  of  any  trust  created.  These  facta 
ivmr  from  Qua  answer  of  the  defendant 
Xeweil  a%era  were  a  number  of  other  ml- 
m  ooDtentlona  In  regard  to  the  complaint, 
vbiOk  might  possibly  bare  been  reacOied  by 
spedal  demurrer,  but  which  have  either  be^ 
tnlved  in  the  answm,  or  which  go  to  the 
torn  rather  tiian  the  sufOdency  <tf  the  cnn* 
plaint  It  Is  alBO  argued  that  the  complaint 
does  not  show  saffldent  facts  tn  regard  to  the 
intdrertence  ot  the  plalntUTs  att(Hm^,  nor 
that  tbe  plaintiff  was  not  herself  goUty  of 
negUgNice  In  the  matter.  Sufficient  facts 
stated  in  the  complaint  to  constitute  a 
anae  of  actitm.  "If  the  ownw.of  Che  equity 
iu,  ftaaa&i  mistake^  not  beoi  made  a  party, 
tbe  mortgagee^  who  has  pnrdiased  at  a  sale 
mar  maintain  a  second  action  to.  foreclose 
tbe  egalty  of  soCh  owner,  and  for  a  new  sale, 
bnt  he  cannot  recover  the  costs  of  the  pro- 
Tloos  B&Ie.  Although  a  new  action  is  tho 
proper  remedy  for  a  fmdosure  impnqier 
tbroB^  failure  to  make  all  persons  Interestp 
ed  lo  die  equity  of  redemption  parties  to  tbe 
arit  the  courts  liave  allowed  the  original  suit 
to  be  rdnstated  upon  an  amended  petitlmi, 
(Ten  after  an  tnterval  of  several  years." 
Jooee  on  McHisages,  |  1679;  Brackett  v. 
Buegaa,  116  Cal.  278,  48  Faa  90^  08  Am.  St 
Rep.  ISi;  Lddwig  r.  Mnrphy,  143  GaL  473. 
n  Faa  ISO;  Gerlg  v.  Loveland,  ISO  CaL  612, 
<BIte8aO. 

[(]  Ihe  appdlants  contend  that  certain 
^ndiogs  are  outside  ttie  Issues  tendered  by 
die  Gom^alnt  The  findings  In  questlcm  are 
nspooslve  to  the  matters  afflrmatively  set 
tip  In  the  answer  of  V.  O.  Newerf.  It  la  also 
antaided  Hiat  the  finding  nmceming  the 
trtnsfers  between  the  Newerfs  and  to  the 
Birmlde  Abstract  Company  and  to  the  Peo- 
i^'i  Loan  &  Truat  Company,  and  concern* 
in;  the  fallnre  of  plaintiff  to  discover  that 
tlie  trost  deed  had  been  executed  until  some 
tb&e  hi  March,  1915,  are  not  supported  by  the 
QuupUfait  These  matters  also  are  respon- 
dTeb)  the  allegations  of  N.  G.  Newerfs  an- 
'*er.  In  regard  to  all  am?dlanta'  conten- 
tlttu  npcn  the  subject  ot-  the  findings  not  be- 


P.) 

ing  within  the  Issues;,  In  tbe  absence  of  any 

evidence  the  case  Is  clearly  within  the  rule 
that  in  eu[^rt  of  the  findings  and  ot  ttie 
judgment  it  will  be  presumed  that  &ct8 
found  whidi  mlf^t  have  been  presented  In 
tbe  partlcnlar  case  by  fmrmal  ideadlngs  were 
sunrarted  by  evidence  introduced  by  the  par- 
ties under  stipulation,  or  at  least  wiQumt  ob- 
jection. Hoover  Leeter,  16  OaL  App.  154. 
U6  Paa  382;  H(SieUan  r.  B.  San  Mateo.  166 
Gal.  736.  137  Paa  1146. 

The  Judgment  dosely  ftdlows  tba  findings, 
and  the  atta^  upon  it  are  iqxm  the  same 
grounds  on  whidi  the  appdlanta  attaA  the 
findings  themsdvei.  These  attacks  need  not, 
therefore,  again  be  considered. 

[S]  It  is  ctmtended  that  the  court  ttxed  in 
finding  that  a  crop  of  oranges  produced  by 
the  plaintiff  <m  the  mortgaged  premises  Is  the 
prc^erty  of  the  plaintiff  as  mortgagee  hi  pos- 
session of  said  premises.  Numerous  cases 
are  dted  In  snK>ort  of  the  rule  that  a  nunrt- 
gagee  in  possesslOD  In  txnind  to  account  to  ttie 
mortgagor  for  rttits  and  prc^ts.  In  the  al^ 
sence  of  evldmce  and  In  sni^ort  of  the  judg- 
ment, under  the  rules  to,  whidi  reference  has 
been  made,  and  onuddnlng  all  tbe  findings* 
it  must  be  presumed  that  the  court  ^x^ierly 
considered  the  ^^Kllants*  daims  in  ttils  re- 
gard, and  received  sufficient  evidence  to 
amount  to  ah  accounting  and  to  support  the 
findings.  tRiis  presumption  applies  with  pe- 
culiar foroe  to  the  particular  case,  because  it 
was  found  by  the  court  that  the  crop  pro- 
duced cost  the  plaintiff  more  than  the  amount 
for  whidi  tlie  crop  was  sold. 

nie  judgment  Is  afltrmed. 

Weooncnr:  IiANODON.  P.  X;  NOtJBSB,J. 


TEIMLBTT  et  al.  t.  LTNCH  et  aL  (DB 
OOURSBT,  Interrcner).   (Cir.  3010.) 

(District  Goort  of  Appeal*  First  District,  Divi- 
siou  1,  Califomls.  Dec.  16^  19190 

1.  Appsaz.  and  ebsob  4=»843^— PBOFsnrr  or 
nmavKNTioK  oanm  ksbd  mot  bk  cohsis- 

■BBD  WHEBB  ZimUVBiraB  HAO  HO  BlOfflS. 

Where  the  interrenw  wai  in  no  event  en- 
titled to  tbe  fund  whldi  she  dalmed.  the  appet 
late  conrt  need  not  determine  the  looprlsty  of 
ttie  order  permitting  the  interrentlOD, 

2.  FBIITOXPAI.  AMD  BUBBTT  4=»118— DxSOHABOS 
OP  SUBBTT  BT  BBLBASB  OP  JUnOHBHT 
AQAJHR  PBIHCXPAIh 

Under  Oiv.  Gode,  H  2819^  2840,  relatinc  to 
discharge  of  sureties  and  guarantors,  a  surety 

compaDf,  which  Bigned  an  appeal  bond  given 
by  a  landowner,  who  appealed  from  a  judgiutiUL 
foreolosing  medianic's  Jlena,  is  not  discharged 
because  the  HenorB  consented  to  discharge  of  the 
judgment  pending  determination  of  the  appeal, 
to  enable  tbe  landowner  to  diipoee  of  the  prop* 
er^;  the  satisfaction  of  the  judgment  not  work- 


«9For  other  eamm  mm  noM  topic  and  KBY-NUMBBB  In  aU  Ker-NomtMrod  DlgwU  and  IndexM 


Digitized  by 


Google 


60 


187  PAOIFIO 


aSPOBTSB 


ing  any  injoty  to  (be  maty*  whfdi  was  pr»- 
tected  hj  dcipoait  oi  a  vum  of  money  aofficient 

to  satisfy  ihe  judgment. 

8.  Pbinoipal  and  Buumr  «=9l7tf— Thibd 

FKBSOIf,  WHO  UNT  UOIfXT  TO  FBHTOIPAI,  TO 
DlPOSn  WITH  BDBITV  AB  HflMailllTT,  2T0I 
XHTITLBD  TO  UZASC  XT. 

Where  a  landowner's  daotfbter  lent  her  num- 
to  deposit  with  the  surety  as  an  Indemnitr 
bond,  and  the  landowner  himsdf  made  the  de- 
posit, held,  that  the  daughter  conld  not,  where 
the  lienors  consented  to  satisfaction  of  their 
Judgment  to  enable  the  landowner  to  sell  the 
property,  recorer  the  amount  deposited. 

Appeal  from  Snperiw  Court,  Loe  Angeles 
Oounty ;  Frank  Q.  Flnlayson,  Judge. 

Actton  by  William  B.  Trlmlett  and  another 
■asainBt  Jtdm  C  Lynch,  as  receiver,  substi- 
tuted for  the  Padflc  Cknst  Casualty  Com- 
pany, and  Sarab  H.  De  Conrsey,  In  which 
Grace  De  Ooorsey  Intervened.  From  a  Judg- 
ment for  ttie  first-named  defendant  and  tbe 
tnterroier,  plaintiffs  appeaL  Reversed. 

G.  Boy  Pendell,  of  Los  Angeles,  tax  ttp- 
pellants. 

V.  J.  Cobb,  of  Los  Angeles,  for  respond^ts, 

J.  This  action  was  brought 
to  set  aside  a  satisfaction  of  Judgment  claim- 
ed to  bave  been  obtained  through  fraud  of 
defendant  Sarah  H.  De  Coursey.  It  Is  re- 
cited In  the  complaint  tliat,  prior  to  the  com- 
mencement of  the  action,  plaintiffs  had  ob- 
tained a  Judgment  on  a  mechanic's  lien  upon 
certain  prt^erty  owned  by  defendant  Sarah 
H.  De  Coursey,  which  Judgment  bad  been 
appealed;  that  pending  the  appeal  said  de- 
fendant had  represented  to  (daintlfCs  that 
she  desired  to  sell  Bald  property,  but  could 
not  do  so  unless  the  mechanics*  liens  and  the 
lien  of  Judgment  were  first  released,  and  that. 
If  plalotlfls  would  acc^t  a  bond  of  the  Pa- 
dflc Coast  Casualty  Company,  for  the  sum 
of  $600,  In  lieu  of  the  regular  statutory  bond 
on  appeal,  that  bu<A  bond  would  Ipao  facto 
cause  a  release  of  said  liens;  that  accord- 
ingly plaintiffs  and  said  defendant  entered  in- 
to a  stipulation,  accepting  said  surety  com- 
pany's bond ;  that^  said  b<md  not  having  the 
desired  effect  defendant  requested  plalntifCs 
to  satisfy  vaxSk  Judgment  of  record  tor  the 
pnrpose  of  assisting  defendant  to  sell  the 
property;  that  at  the  time  of  anch  request 
defendant  presented  a  secoul  stlpolatlon, 
which  defendant  stated  and  represented 
would  be  signed  by  all  the  parties  to  the  ac- 
tion, indudtaig  the  sure^  company,  which 
conqmny  defendant  fnrttier  repres^ted  had 
given  Its  consent  to  satis^  of  record  the 
said  Judgment,  and  further  consented  that 
its  liability  should  remain  the  same  as 
though  the  Judgment  had  remained  unsatla- 
fled;  that  plaintiffs,  bdlerlng  and  relying 
npon  said  representations,  had  caused  to  be 


ottwed  the  rsdiwted  MrffsfHrtVun  without 
any  oooslderatlon. 

The  comi^aint  furtlier  aUeges  Qiat  the 
Jndgmoit  whidi  ptalntlfh  had  satisfied  of 
record  was  'affirmed  on  appeal,  and  that 
plaintiffs  made  demand  for  payment,  which 
was  refused  on  the  ground  that  the  Judg- 
ment liad  been  satisfied  of  record;  that 
plaintiffs  believed  at  all  times  that  said  sec- 
ond atlpnlatlon  had  been  signed  by  the  snr<^ 
ty  OHupany,  but  that  the  same  had  not 
been  so  signed,  and  that  the  company  had 
refused  to  pay  the  Judgment  In  addition  to 
the  execution  of  the  appeal  bond  by  the  sure- 
ty company,  the  complaint  also  recited  that 
defendant  Sarah  H.  De  Coursey  had  secur- 
ed that  company  from  loss  by  deposltfn;? 
with  it  the  sum  of  f600,  such  sum  being  the 
amount  of  liability  assumed  by  the  company 
on  its  bond,  and  that  the  company  still  had 
possession  of  said  deposit 

At  the  time  the  action  was  set  for  trial, 
the  Intervener,  Grace  De  Conrsey,  made  a 
motion  to  be  allowed  to  intervene  on  thO' 
ground  that  she  owned  the  $600  deposited 
with  the  bonding  company,  and  over  the  ob- 
jection of  plaintiffs  her  motion  was  granted. 
The  court  by  its  Judgment,  set  aside  the  sat- 
isfaction of  Judgment  as  prayed  for  by 
plaintiffs,  but  at  the  same  time  made  its  fur- 
ther order  and  decree  that  the  bonding  com- 
pany had  been  released  from  all  liability  to 
plalntifEB  on  its  bond,  and  further  decreed 
that  the  $600  deposited  with  the  company 
was  owned  by  the  Intervener,  Grace  De 
Coursey,  and  gave  Judgment  In  her  favor 
against  the  company  for  that  amount  and 
decreed  that  plaintiffs  had  no  right  titl^  or 
inter^t  in  or  to  the  same. 

[1]  From  the  order  permitting  the  inter- 
vention, and  from  the  Judgment  plaintiffs 
appeal.  In  support  of  the  contentlcn  that  the 
court  erred  in  allowing  the  complaint  in  In- 
tervention, It  Is  the  claim  of  platotiffs,  flrat,. 
that  Intervener  did  not  have  sucii  "an  inter- 
est" as  would  entitle  her  to  become  an  Inter- 
vener; second,  that  even  though  she  liad 
such  an  Interest,  and  was  so  entitled,  yet  in 
fact  she  never  became  such,  for  the  reasiui 
that  she  never  compiled  with  the  methods 
which  would  make  her  an  intorvoker  in  fact 
We  do  not  ccmslder  a  dlscasslon  of  this  ques- 
tion necessary,  for,  regardless  of  any  ques- 
tion of  the  pleadings,  we  are  of  the  opinion, 
for  reasons  hereinafter  stated,  that  interven- 
er was  not  wtltled  to  the  fund,  and  that  the 
trial  court  erred  In  decreelnff  that  the  mrety 
company  was  released  from  the  bond. 

[2]  Tht  Code  proridea  vfben  a  screty  la  re- 
leased  flrom  its  bond.  Section  £84(K  Olvll 
Oode^  proTides: 

•*A  surety  is  exonerated: 

In  nice  manner  with  a  guarantor; 
"2.  To  the  extent  to  wblcAi  he  is  prejudiced  by 
any  act  of  the  creditor  i^tch  would  naturally 
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prove  inioriotui  to  the  temeAce  of  tiw  vanty 
or  inconsistent  with  his  ri^ti,  w  whidi  laBsen 
his  secaritr:  or, 

"3.  To  the  extent  to  which  he  Is  prejudiced 
br  an  tnnissiou  at  the  creditor  to  do  anjthing, 
when  required  the  surety,  whidi  it  Is  his 
daty  to  do." 

Section  2819,  CiYll  Code,  provides  that: 

"A  guarantor  Is  exonerated,  except  so  far  as 
be  may  be  indemniSed  by  the  principal.  It  by 
sny  act  of  the  creditor,  without  the  consent  of 
tbe  irnarantor,  the  original  obligation  of  the 
principal  is  altered  In  any  respect,  or  the  reme- 
dies or  rights  of  the  creditor  against  the  prind^ 
pal,  in  respect  thereto,  In  any  way  IniBaued  or 
suspended." 

There  U  no  evidence  In  tbe  reovd  to  show 
that  the  bonding  company  was  prejudiced  in 
the  slightest  degree  by  the  act  of  plaintiffs ; 
m  the  contrary,  it  affirmatively  appears  that 
It  suffered  no  prejudice,  for  the  $800  which 
It  had  In  Its  possession  was  an  ample  sum  to 
secure  It  from  any  loss  which  It  might  have 
suffered  by  reason  of  its  bond.  It  was  there- 
fore not  ptaejadlced,  and  was  not  relieved 
from  liability,  under  the  provisions  of  either 
of  the  sections  above  set  forth.  Nor  does 
the  record  present  any  evidence  which  shows 
that  any  act  of  the  plaintiffs  was  such  as 
woold  proTe  Injurious  to  It 

[3]  It  is  the  claim  of  the  company,  how- 
ever, that  the  ?600  was  not  the  property  of 
defendant  Sarah  H.  De  Coursey,  but  that  the 
same  belcmged  to  her  daughter,  Grace,  the 
iatervener  herein,  and  that  this  sttm  was 
merely  deposited  with  the  company  by  her 
'as  security  for  loss  and  liability  on  the 
bond,**  rather  than  "for  the  performance  of 
tbe  obligation"  from  which  it  is  argued  the 
company  Is  exonerated,  regardless  of  what 
prejudice,  if  any,  it  may  have  suffered. 

In  support  of  the  poeltlon  we  are  cited  to 
the  case  of  Gofl  v.  Ladd.  161  Gal.  2S7,  118 
Pac.  792,  as  upholding  this  contention.  The 
question  involved  in  that  case  was  whether 
or  not  the  creditor  had  the  right  to  receive 
the  benefit  of  the  security  there  deposited 
with  the  surety  by  a  third  person,  and  the 
case  held  that  tbe  bond  therein  was  deposit- 
ed "for  tbe  purpose  of  the  obligation,"  and 
that  It  was  therefore  security  which  the 
surety  might  hold.  In  discussing  the  case  the 
court  pointed  out  the  distinction  betwe^ 
that  case  and  the  cases  where  the  bond  prom- 
ised to  pay  tbe  surety  only  so  much  of  the 
Judgment  as  the  snrety  actoaUy  was  com* 
pelled  to  pay.  Her^  however,  the  mmey 
was  not  deposited  by  a  third  person,  but  by 
defendant  Sarah  De  Ooursey  herself.  It  Is 
true  there  is  erldaice  that  the  money  had  be- 
imged  to  her  daughter,  intervener  herein; 
Imt  siu*h  eridoice  shows  that  she  lait  it  to 
her  dant^ter,  by  wbmn  it  was  deposited  wltb 
the  company,  and  tbe  record  doea  not  show 


that  the  dQwalt  waa  made  for  *the  limited 
purpose  claimed.  Whatever  the  purpose  may 
have  been,  the  money  b^onged  to  the  motk- 
er  when  the  deposit  was  made^  and  was 
therefore  not  d^osited  by  a  third  person. 
Though  no  part  of  the  dedaUm,  we  do  not 
think  that  the  original  obligation  of  the 
principal  was  chained.  "Bere,  by  this  very 
Judgment,  the  court  set  aside  tbe  release  on 
acconnt  ot  tbe  ftaud  of  defendant  Sarah  De 
Coursey,  and  the  effect  of  the  Judgment,  no 
intervening  rights  having  attached.  Is  to 
leave  the  original  obligation  as  between  the 
parties  In  Just  as  full  force  and  effect  as  It 
ever  was.  Other  points  do  not  require  cmi- 
sideratlon. 

For  the  reasons  given,  the  Judgment  Is 
hereby  reversed  as  to  defendant  Pacific 
Coast  Casualty  Company,  and  as  to  tbe  inters 
vener. 

We  ooncar:  WASTB,  P.  J. ;  RIOHAItDS*  J. 


FAITH  T.  BfffilSBTSCHI^OIIIIL  (Ot.  804D 

(District  Court  of  Appeal,  KrSt  Dlatrict,  Divi- 
sion 1,  California.  Dec.  15,  1919.  Hear- 
ing Denied  by  Supreme  Conrt  Feb.  13,  1920.) 

1.  Bbokies  9=946  —  Contbaot  qivinq  only 
exclusivk  aqenct  to  sell. 

Contract  authorizing  a  realty  company, 
plaintiff's  asugnor,  to  sell  defendant's  property 
for  a  price  and  under  conditions  described,  etc., 
held  to  amount  <mly  to  an  exdndve  agency  to 
sell,  not  denying  defendant  owner's  right  him- 
self to  aell. 

2.  Bboeebs  «i»46— Ownxa  who  has  given 

KXOLUBIVE  AeiNCT  COHIBAOT  HAS  BIGHT 
HDISELF  TO  SSLL. 

A  contract  anthorlsLof  real  estate  brokers 
to  sell  property,  which  merely  makes  them  ex- 
dnsive  agents,  does  not  entide  the  brokers  to 
c<Hnmi88ion  on  a  sale  made  by  the  owner  un- 
aided by  thuo ;  the  owner's  right  to  sell  being 
an  impUed  condition  of  the  agency,  subject  to 
which  it  is  accepted  by  the  brokers,  whose  com- 
mission is  payable  only  in  the  event  of  auocess 
in  finding  a  purchaser  before  the  owner. 

Appeal  from  Superior  Oonrl^  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  Harry  Faith  against  Frank 
Melsetschlager.  From  Judgment  for  dtfend* 
ant  plaintiff  appeals.  Affirmed. 

Qwrga  O.  Grabam,  of  Fresno^  for  appel- 
lant 

F.  O.  Hoebner,  <a  B^esno,  for  respondent 

KBKRIGAN,  J.  This  appeal  Is  from  a 
Judgm^t  in  fiiTor  of  tbe  defendant  in  an 
action  teought  by  plaintlfl  tat  the  recovery 
of  the  snm  of  $1,600;  daimed  as  commissions 
for  tbe  sale  ot  real  propertf. 
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^The  oootract  wu  entowd  Into  by  plalntlff*8 
Mlgnor  tnd  defendant,  and  that  portion  neo- 
enary  for  a  dlMnnion  oC  Oie  case  teads 
M  foUowa: 

Tremo,  CaL,  April  16,  Iftia. 
"I  herebr  appoint  the  Actlui  Bealtr  Com* 
pany  ot  Freino  my  agent,  with  tiie  odnstTe 
right  to  mU  tiw  property  described  on  the 
reverse  side  of  this  card  for  the  iw4ee  and  under 
the  conditions  hereon  described,  or  for  any  kss 
amount  authorised  by  me,  and  McetTS  depodt  on 
•ame. 

"I  agree  to  furnish  deed  and  abstract  showing 
clear  title  in  me  to  date,  and  should  Action  Re- 
alty Company  sell  snidi  proper^,  or  be  instro- 
mental  in  selUng  tiie  sanie^  I  agree  to  pay  than 
6  per  cent  commiesion  on  the  selling  price. 
ThiM  anthorisatlMi  is  to  remain  in  foccs  and  ef- 
fect for  60  days  and  thereafter  until  revoked 
by  me  to  writing, 

'^Action  Realty  Co,  etc. 
"Vr.  MeiBetBcUager." 

The  complaint  recites  that  the  company 
hod  erpended  money  In  adrerUslng  and 
showing  the  propwty  to  prospective  purchaa- 
etB,  and  that  It  liad  used  all  means  to  effect 
a  sale  thweof;  that  the  plaintiff  and  his 
assignor  had  foldlled  their  part  of  the  con- 
tract 80  far  as  it  was  possible,  bat  that  de* 
fendant  had  breadied  the  agrecaAoit  by  mak- 
ing a  sale  of  the  premises  himself  without 
first  canceling  the  platnttfTs  rU^ts  thereun- 
der; and  that  defendant  had  refused  to  pay 
the  commission  agreed  uptm.  The  case  there- 
fore presents  the  single  question  ot  the 
proper  construction  to  be  given  to  the  oon 
tract 

The  trial  court  found  that  neither  the 
plaintiff  nor  his  assignor,  the  Action  Bealty 
Oompany,  bad  performed  the  stipulations  in 
the  contract  which  entitled  them  to  the 
commission  upon  the  sale  of  the  pn^rty. 

[1]  As  ground  for  reversal  it  is  claimed 
by  Biv^lant  that  as  the  agreemoit  provided 
that  plaintUTB  assignor  should  have  the  ex* 
elusive  right  to  sdl  the  property,  the  action 
of  the  owner  himself  in  making  a  sale  within 
the  period  limited  could  not  operate  to  defeat 
the  ris^t  of  plaintiff's  assignor  to  the  amount 
of  the  commission  provided  for,  notwithstand- 
ing the  fact  that  it  had  failed  to  make  a 
aale  or  produce  a  purdiaser.  Standing  alone, 
this  ai^oment  ml^t  have  force.  The  con- 
tract, however,  contains  a  specific  provision 
that  the  Action  Bealty  Company  should  be 
mtltled  to  the  paymoit  of  the  spedfled  com 
mistdon  If  It  were  instrumeatal  In  selUng  the 
property,  and  no  [wovlslon  Is  contained 
tbwein  denying  the  right  of  the  ownec  to 
make  a  sale  Construed  as  a  whole,  we  are 
of  the  (pinion  that  the  Instrument  amoonts 
to  DOthli^  more  than  an  exclualTe  agency. 

[2]  A  contract  authorizing  real  estate 
brokers  to  sell  property,  which  merely  makes 
them  exclusive  agents  thereof,  does  not  en- 
title such  brokers  to  their  commission  on  a 


sale  made  by  the  owner  unaided  by  them. 
Under  such  circumstances  the  owner  has  the 
rlfi^t  to  aell  by  his  own  Individual  efforts 
without  beoMnlng  Uabto  to  the  agokts  tbr  a 
commission.  This  rl^t  is  an  Implied  condl- 
tloQ  of  the  agency,  subject  to  whidi  the  agent 
aocepti  it;  and  in  aodL  a  case  bla  commiaslwi 
is  payable  only  in  tin  emit  ot  Us  success  in 
finding  a  purchaser  before  the  owner  himself 
matoa  a  sale.  Snook  t.  Pag^  28  OaL  A.pp. 
1S5  Paa  107. 

It  being  admitted  that  0ie  agmt  iiae  in 
no  manner  contributed  to  the  making  of  the 
sale^  neltbar  It  nor  plaJntlfl  is  cntttled  to  a 
commiMion. 

Jndgmoit  afflrmed. 

We  concDr:  WASH),  P.  X;  BKSABDS,  J. 


SAN  PEDRO,  !«.  A.  &  S.  L.  B.  CO.  SI- 
MONS BRICK  Ca  et  aL   (fltv.  24S20 

(District  Court  of  Appeals,  Second  District, 
Divirion  1,  Oalifomia.  Dec.  16,  1919.  Hear- 
ing Denied  bj  Sapieme  Oooxt  Fdx.  13,  192a) 

1.  Wxms  AND  VARB  oomn  «=3>3S— "Noir- 

VATIGABLC"  BORAU  DOBS  ROT  IITOLUDS 
WIDE  KXTAITBB  OF  ESCAfTNa  VLOOD  WATEB8. 

A  nonnavigaUe  stream  in  California,  which 
ordinarily  is  of  small  width,  cannot  be  de«aed 
to  indnde  stonn  waters  which  escape  from  the 
the  bed  of  the  stream  and  may  spread  over  sur- 
rounding territorr  to  the  extent  of  a  mile  or 
more,  so  die  banks  ot  such  a  stream  must  be 
deemed  loeated  appsorimatdy  at  the  edges  of 
tiie  stiesm  sa  it  flows  in  tlm  of  Bonnal  water. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Seomd  Series^  Nomavigable.] 

2.  Watkbs  avd  wateb  ooubsbb  «=»38— Non- 

NAVIGABU  *'SIBEAM"  nErZHIO  AS  BBGUIAS 

TLavr. 

By  the  term  stream,  as  applied  to  a  nim- 
navigable  stream  in  California,  if  meant  water 
whidi  has  a  regular  flow,  and  not  that  depoai^ 
ed  daring  time  of  storm  whidi  immediately 
runs  away  leaving  a  mere  stretdi  of  sand  and 
rodt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flnt  and  Second  Soiee,  Stream.] 

3k  WaTDS  AHn  WAIXB  COUBSKB  4=»89— COH- 
VBTANCB  HBLD  NOT  TO  UTOLUVB  IJLHD  TO 
CBNTBB  or  HONHATZaABia  BIBKAH. 

Where  laud  was  conveyed  commencing  at  a 
point  near  the  Los  Angeles  rivor,  a  nonnaviga* 
ble  stream,  and  it  appeared  that  the  land  was 
some  300  feet  away  bom  the  bank  of  the 
stream  in  ordinary  water,  the  convejance  can- 
not be  construed  as  including  the  land  to  the 
center  of  the  stream,  by  virtue  of  Civ.  Code,  ) 
S30,  and  Code  (Xv.  Proe.  i  2077,  for  the  river 
bank  was  not  fixed  as  a  monument  eontroIIlDg, 
and  the  expression  near  the  river  cannot  be 
deemed  equivalent  to  a  description  reading  at 
the  river  bank. 


^=>For  other  c&sea  see  sam«  topic  and  KEY-NUMDKR  In  all  Ker-Numttered  DiswU  and  Indexes 
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Appeal  tmm  SupexioT  Gonrt,  Los  Angetes 
Couu^ ;  Lewis  B.  Works,  Jndce. 

Action  hy  the  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Oompany,  a  coivoratton, 
against  the  Slmona  Brick  Company,  a  corpo- 
r&Hon,  and  the  City  of  Lob  Angeles,  a  munid- 
pal  corxwratlCHi.  I*rom  a  Judgment  In  favor 
of  the  znnnldpallty  and  agaiiut  tSie  Brick 
Company  the  latter  appeals.  AfDrmed. 

Kentoa  A.  Miller  and  Fred  W.  Smith,  both 
of  Los  Angeles,  for  appellant 

Charles  S.  Bnmell,  City  Atty.,  and  J.  H. 
O'Connor,  Deputy  CU7  Atty.,  both  of  Los 
Angles,  for  refiwodent. 

JAUES,  X  This  action  was  brought  by 
the  plaintur  corporation  to  condemn  certain 
lands  for  railroad  purposes.  As  betreen  the 
defendants^  Simons  Brick  Company  and  the 
dty  of  Los  Angeles,  there  was  a  dispute  as 
to  the  ownership  <tf  a  certain  parcel  d  land, 
which  controversy  the  trial  Judge  d^ermlned 
In  favor  of  the  municipality.  On  this  appeal 
from  tbe  judgment  taken  by  the  Simons 
Bride  CcHUpany,  the  determlnati(m  of  that 
Issue  only  as  between  the  defendants  named 
Is  soni^t  to  be  reviewed. 

That  the  dty  of  Los  Angeles  was  the  orig- 
inal owner  of  the  property  Is  conceded.  In 
the  year  1876  the  dty  made  conveyance  to 
one  Hollenbedc  of  certain  property ;  the  con- 
Teyance  being  expressed  In  a  grant  deed  de- 
Bcriblng  the  parcel  conveyed.  The  Simons 
Brick  Company  received  title  to  the  same 
land  by  conveyance  from  the  successor  in 
title  of  the  said  Hollmbeck.  The  parcel  of 
land  in  dlqinte  lies  within  what  may  be 
senerally  tOTned  the  bed  of  the  Los  Angela 
river,  but  outside  of  the  lines  appar^tly  es- 
tablished by  the  deed  of  the  dty  to  Hollen- 
beck ;  It  lice  between,  however,  the  westerly 
boundary  of  said  land,  as  so  aK>arently  de- 
scribed by  the  deed,  and  the  center  of  the 
river  bed,  or  tlie  place  where  the  water 
(when  there  is  any)  ordinarily  runs.  Appel- 
lant's contention  Is  that  by  the  deed  of  the 
dty  to  HollHibeck  the  westerly  line  of  the 
property  as  described  in  said  deed  was  in- 
tended to  refer  to  the  bank  of  the  river,  and, 
Mdi  being  the  case,  the  grantee  took  to  the 
center  or  thread  of  the  nonnavigable  stream, 
by  reason  of  the  provisions  of  section  830, 
avll  Code,  and  section  20T7,  Code  of  QvU 
Procedure.  The  whole  controversy  is  to  be 
determined  with  reference  to  whether,  by 
the  description  in  the  deed  referred  to,  the 
western  boundary  of  appellant's  property 
was  described  as  being  substantially  along 
the  eastern  bank  of  the  Los  Angeles  river. 
The  particular  teirms  of  descripUtm  as  em* 
bodied  In  tbe  deed  are  as  foUows: 

"Lying  and  being  sltnste  on  the  east  side  of 
tli«  Lob  Angeles  river  and  bounded  east  by  lot 
6,  blodk  68,  Hancodf  8  sorvey,  Los  Angeles  dty, 
aHmneiidng  at  a  pirimt  near  said  vnet  in  the 


soutiiwest  comer  of  said  lot;  thence  sonth  62 
deg.  east  along  the  northerly  line  of  HoUenbeck 
avenne  368  feet;  thence  north  28  deg.  east 
331.S2feet;  thence  west  506  feet;  thence  soath 
14%  deg.  east  126  feet  to  the  place  begin- 
ning, containing  2.09  acres." 

PreUmlnarily  it  may  be  stated  that  It  ap- 
pears from  the  testimony  that  surveyors  have 
had  no  difficulty  in  locating  the  exact  points 
and  lines  described  in  the  deed  upon  the 
ground.  In  fact,  the  comer  stakes  of  the 
western  boundary  were  te&tifled  to  as  having 
been  located  by  a  surveyor  introduced  by 
the  appellant.  This  westerly  line  ran  a 
straight  coarse.  The  Los  Angeles  river  at 
the  time  of  the  making  of  the  deed  of  the 
dty  to  HoUenbeck,  during  times  of  high 
water  spread  Itself  over  a  wash  which  was 
perhai>B  a  quarter  of  a  mile  in  width.  At  Its 
easterly  side  was  a  bluff  of  considerable 
height,  along  w^ldi  ran  a  zanja,  used  for 
the  purpose  of  taking  out  Irrigating  water. 
Traces  of  tlie  eanja  still  remain,  showing 
that  during  all  of  the  time  succeeding  the 
year  mentioned  the  bluff  has  not  been  worn 
away  to  any  considerable  extent  by  the  at^ 
tlon  of  the  water.  The  westerly  line  of  a|h 
pdlanfs  property,  following  tlie  literal  de- 
scription  of  the  deed,  lies  below  the  base  oC 
this  Uoff  and  in  the  sandy  wash  vrtildi  was 
at  ttie  time  of  the  making  of  the  Holloibeck 
deed  overflowed  by  th6  storm  watw  whldi 
was  carried  In  it  during  the  winter  months. 
In  tlie  early  days  little  effort  was  made  to- 
confine  the  water  to  a  fixed  bed,  although 
BubseQOcsit  to  the  making  of  the  HoUenbeck 
deed  the  dty  by  map  described  what  it 
caUed  Qie  "(ffldal  bed**  of  the  Los  Angeles 
river.  Along  the  easterly  line  of  this  "official 
bed"  was  built  a  levee  and  upon  this  levee 
the  railroad  oompany  which  Is  plaintiff  here 
maintained  tracks.  Subsequent  to  the  build- 
ing ot  this  levee  it  would  appear  that,  even 
in  winter  time,  the  stonn  water  did  not  find 
its  way  to  any  extent  easterly  of  the  levee 
nor  upon  the  pn^ierty  of  aiqoeUant.  Moreover, 
the  "colter"  of  the  stream,  or  the  place 
where  tiie  water  of  the  river  flowed  between 
the  rainy  seasons,  has  been  at  all  times  at 
and  since  the  making  the  HoUenbeck  deed 
at  about  the  center  of  what  has  been  termed 
the  official  bed  of  the  river  as  described  by 
the  dty  map.  According  to  the  testimony 
of  a  surveyor  Introduced  by  ai^ellant,  the 
westerly  Une  heretofore  referred  to  of  appd- 
lant's  property  was  about  "430  feet  from 
the  easterly  side  of  the  official  'bed  of  the 
Los  Angeles  river.**  Tbia  witness  further 
testified: 

"Taking  the  deed  in  evidence  from  th«  dty 
to  HoUenbeck  conveying  that  tract  I  placed  the 
westerly  boundary  about  800  odd  feet  from  the 
bed  of  the  Los  Angeles  river  as  It  exists  at 
present  ♦  •  •  It  has  always  been  in  the 
same  place  ever  since  I  can  remember,  which 
is  about  83  or  84  years,  so  tliat  the  bed  of  the 
river  during  that  time  hss  bean  about  where  it 
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it  today,  namely,  about  800  ttet  approzbnately 
west  of  the  brown  line  on  the  map." 

William  H.  Workman,  a  pUmeer  xealdait 
of  the  dty,  testified  as  follows: 

"In  1876.  the  b^ks  of  the  river  with  refet^ 
esce  to  the  foot  of  the  bank  at  the  Simons  BritA 
Oompany'a  plant  ran  practieallr  where  they  are 
now,  bnt  the  banks  were  mxlj  18  inches  or  2 
feet  high.  The  river  need  to  overflow  the  whole 
country  there.  •  •  «  When  the  water*  was 
Qp,  the  eastern  boundary  of  the  river  was  very 
^near  the  lAutL  In  1862  and  1867  the  water 
ran  over  to  the  blnff.  There  waa  a  ditdi  called 
sanja  Na  7  mnning  at  tito  foot  of  the  Unff  on 
the  Simone'  property,  at  least  along  the  aide 
ct  the  hill,  possibly  4  or  6  feet  higher  than 
the  river  bed»  and  in  1862  and  1867  the  river 
washed  that  ont" 

This  witness  further  testified  that  nntU 
the  building  of  the  levee  upon  which  the  rail- 
road tracks  are  leltttated  the  stream  shifted, 
and  he  said: 

"It  [gifted  some.  Still  the  river  bed  was 
practically  where  it  la  now.  Q.  That  is  prac- 
tically what  Is  now  the  official  rivw  bed?  A. 
Yes,  sir;  practically." 

Another  witness  called  on  behalf  of  the  «p- 
peUant  testified  as  follows: 

"Q.  And  not  one  of  those  streama  had  a  fix- 
ed or  permanent  bed  or  course  there  which  it 
always  followed,  did  it?  A.  Well,  I  would  con- 
eider  that  the  main  channel,  what  we  called 
the  main  channel  at  that  time,  was  located 
about  where  it  is  confined  at  the  present  time. 
Q.  That  la  about  the  center  of  the  wash?  A. 
That  la  about  where  the  river  is  confined  at  the 
present  time.  I  would  consider  that  about  the 
main  diannel  of  the  river  in  those  days.  That 
point,  I  should  judge,  is  probably  600  feet  from 
the  foot  of  the  bluff;  maybe  a  little  less  than 
that;  but  it  ia  several  feet,  anyhow,  west  of  the 
bluff.  It  la  alao  west  (tf  theee  stakes." 

We  may  at  this  point  inquire  as  to  where 
the  bank  of  the  river  was  at  the  time  of  the 
making  of  the  Hollenbeck  deed,  for  the  de- 
termloatioQ  of  that  question  la  important 
to  the  contention  of  appellant  that  the  west- 
erly line  of  Its  property  was  Intended  to  be 
located  upon  that  bank.  We  have  shown 
by  the  testimony  which  appellant  offered 
that  the  Los  Angeles  river,  during  times  of 
normal  water  flow.  Is  at  beat  a  trickling 
stream ;  sometimes  it  carries  no  water  what- 
soever. That  this  stream  so  flowing  under 
normal  conditions  traverses  about  the  center 
of  the  "official"  river  bed  and  describes  a  line 
between  3'00.  and  450  feet  westerly  from  the 
westerly  boundary  of  appellant's  property  as 
described  in  the  Hollenbeck  deed. 

[1,  2]  Can  it  be  that  in  the  case  of  a  n<m- 
navigable  stream  which  carries  a  large 
volume  of  storm  water  during  rainy  seasons 
and  which  spreads  over  a  wide  area  of  sandy 
wash,  Its  "banks"  are  to  be  considered  as  the 
lines  bounding  the  extreme  limits  of  the 
storm  flow?  It  seems  both  unreastHiable  and 
iUogkal  to  M  define  the  bonndariaB  thweof. 


It  Is  well  known  that  fb»  storm  waters  in 
California,  when  traveling  through  a  flat  or 
lev^  country,  spread  out  and  meander,  wash- 
ing away  the  top  soil  and  leaving  exposed 
sand  and  boulders  for  widths  of  many  hun- 
dreds of  feet,  or  even  covering  a  width  of 
a  mile  or  more.  Such  was  precisely  the 
course  and  aotlon  of  the  waters  which  have 
traversed  the  so-called  Los  Angeles  river  bed. 
according  to  the  undisputed  testimony,  and 
especially  that  produced  by  appellant  Itself. 
In  most  of  the  cases  where  such  sandy 
wastes  or  washes  carry  only  storm  floods  la 
winter,  it  would  be  improper  to  bring  them 
within  the  definition  of  a  "nonnavigable 
stream."  By  the  term  "stream"  we  under- 
stand is  meant  water  which  has  a  regular 
flow,  and  not  that  deposited  during  times  of 
storm  which  immediately  runs  away  and 
leaves  in  Its  course  a  mere  stretch  of  sand 
and  rock.  By  the  same  course  of  reasoning 
it  must  be  said,  we  think,  that  where  a  noa- 
navlgable  stream  In  fact  exists  within  the 
1^1  definition  of  the  term,  its  banks  must  be 
located  approximate  at  the  edges  of  the 
stream  as  the  latter  flows  during  the  times 
of  normal  water.  The  evidence  in  this  case 
is  sufficient  to  show  that  during  such  ordi- 
nary times  some  water  habitually  ran  In  the 
Los  Angeles  river  bed.  The  evidence  also 
very  conclusively  shows  that,  con^derlns 
ttie  ordinary  flow  of  the  stream,  its  banks 
would  be  located  wholly  within  the  easterly 
and  westerly  lines  estaUished  by  the  city 
as  dining  the  *<rfBcl8l  bed.**  We  have  al- 
ready learned  that  the  westerly  line  of  ap- 
pdlantfa  inoperty  <refenlng  to  ttie  descrip- 
tion In  the  Hollaabe<^  deed)  is  located  east- 
erly  from  the  easterly  boundary  of  the  offi- 
cial bed  at  least  800  feet 

[S]  Wltii  this  Intervenii^  distance,  clearly 
It  may  not  be  said  that  that  westerly  line 
was  coincident  with  the  easterly  bank  of  the 
nonnavigable  stream.  Counsel  argues  at 
much  length  and  citee  many  anthoritlea  to 
the  point  that  where  a  line  described  in  a 
deed  is  substantially  coincident  with  the 
bank  of  a  stream  It  will  be  assumed  as  a 
matter  of  Interpretation  that  the  grantor  In- 
tended to  make  such  bank  the  boundary  line, 
In  which  event  the  grantee  by  force  of  the 
law  would  take  to  the  center  of  the  stream 
or  thread  thereof.  From  what  has  been  said 
It  has  appeared  that  we  are  wholly  out  of 
agreement  with  appellant  In  the  premises  as- 
sumed. A  line  300  feet  away  from  the  bank 
la  not  "substantially"  located  upon  the  bank. 
Neither  does  the  rule  that  monuments  con- 
trol Courses  have  any  application  here,  be- 
cause the  deed  did  not  flx  the  river  bank  as 
a  monument  to  commence  with.  The  phrase 
"near  said  river,"  as  used  In  the  instrument 
of  conveyance,  was  not  equivalent  to  a  de- 
scription reading  "at  the  river  bank."  Like 
reason  can  be  found  for  distinguishing  all  of 
the  cases  cited  by  appellant  from  the  one 
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idikta  the  facto  bere  fflnstrate.  That  the  city 
did  not  divest  Itadf  by  the  Hollenbeek  deed  ot 
Its  title  to  the  strip  of  land  Intmrvenfaiff  be- 
tveoi  the  werteriy  iMmndary  line  deecrfbed 
In  said  deed  and  the  easterly  bank  of  the  Los 
Angeles  river  we  think  Is  entlrdy  dear,  tak- 
ing into  conslderatton  the  pieclae  description 
mbodled  in  the  Instramoit  of  conveyance 
togethw  with  the  nndlspoted  facta  referring 
to  the  natural  conditions  existing  at  the  time 
the  deed  was  mad&  So  ctmvlnced  are  we  of 
the  oorrectness  of  the  Jndsmait  that  we 
tiitaik  it  nnnecesBary  to  Investigate  the  mat- 
ter of  c^ain  rulings  of  the  trial  iaAi^ 
wbldi  appellant  coroplalne  ot  in  refusing 
ud  adndttine  certain  ordinances  and  maps 
in  evidaM%  Upon  the  case  as  we  have  Ulus- 
n^ted  it,  any  emnr,  assuming  sodk  to  exist, 
«mld  not  have  resulted  in  a  miscarriage  of 
Jostlce:  The  flndli^  of  Qie  court  sufficient- 
ly covered  the  issues  made*  the  pleadings. 
The  judgment  appealed  from  is  affirmed. 

We  concur :  C0NBB7»P.  J.;  SHAW,  J. 


GRISWO£J>  V.  PACIFIC  ELBGTBIC  KZ.  CO. 

(Civ.  3121.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  2,  California.   Dec  17,  1919.) 

1.  fiuuoASB  •sSSS  —  Labi  ozub  chancb 

BUU  IRAPFUOABUE  TO  0B088INO  ACaZDKNT 
VKJXaa   OBBTBUCnOlT    WAS    DISCOTKHXD  IK 

nice 

Tbe  last  clear  chance  rule  never  appliei  to 
dses  of  injury  at  a  railroad  crossing  unless 
t}iFre  is  some  evidence  that  the  eng^eer  or 
motonoan  actoaHy  saw  the  obstruction  in  time 
to  have  av<^ed  the  Injvy  by  stopping  tbe 
train  or  car. 

2.  Raiuoads  4=9328(1)— Dvtt  or  onb  ubiv- 

IHO  AUTOHOBIU  AT  CTOSSINO  DBVINBD. 
The  rule  that  one  about  to  croai  a  street 
to  front  of  an  approaching  car  cannot  omit  any 
of  tbe  precautions  demanded  by  law  applies 
with  greater  force  to  <»ie  crossing  railroad 
trades  in  disregard  of  a  warning  gong,  where 
tbe  view  la  otetracted,  driving  an  automobile 
earr^^Dg  others  than  bimself.  In  addition  to  Im- 
periling trainmen  and  passengers. 

t.  Bailboaos  ^)>328(^— One  cbossiho  bs* 

RIMO  PASSmO  TBAIB  must  USB  POWEBS  OP 
OBSBBVATXON. 

The  general  role  is  that  one  who  attempts 
to  erosa  a  railroad  track  must  reasonabbr  use 
in9  own  powers  of  observation  to  assure  bim 
tiiere  la  no  danger  from  approaching  trains; 
t  mlc  applying  to  one  from  whom  a  train  tip- 
proadiinc  on  a  second  track  is  bidden  by  a 
train  which  has  Just  passed. 

4.  Tbzu.  «»168  —  Motion   pob  hohbdit 

OBOITXDCD    Olf    COIfTBXBTrrOBT  NEOLIQBITOX 
OOKStBUBO  AS  SimiOIKHT. 
A  motion  for  noiiimit  on  tbe  ground  that  the 
sncontrsdicted  evidence  shows  negligence  of 


plaintilf  automobile  driver  Injured  at  a  cross* 
ing  which  contributed  proximately  to  the  Injury 
is  sufficient  to  inform  both  court  and  counsel, 
and  fulfilled  all  requirements  of  Code  Civ.  Proe 
S  S81,  sabd.  S,  if  tbe  mol^  was  pemdssiUe 
under  the  pleadings. 

6.  Pi^EADiNa  9=:>434 — DBinTBBABT.B  FUtA  or 

CONTBIBDTOBT  NBOUeBRCB  StrmCneilT  TO 
8TTOTAIH  KOTZOlff  POB  NORSDIT  AND  JUOO- 
HEKT, 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  automobile  driver  and  death  of  bia 
wife  in  a  crossing  collision,  tbe  railroad's  meth- 
od of  pleading  contributory  negligence,  after  the 
usual  denials  of  tbe  allegatibns  of  tbe  complaint 
in  the  answer.  Immediately  preceding  the  pray- 
er, and  b;  affirmatlTe  plea  on  which  plaintilt 
went  to  trial,  though  subject  to  special  demur- 
rer, held  sufficient  to  soataln  motion  for  nmi- 
suit  and  judgment  for  defendant  thereon. 

Appeal  from  Superior  Court,  Los  Angles 
County ;  Oiarles  Monroe^  Judga 

Action  by  X  3.  Orlswold  against  the  Padfle 
Gaectric  Hallway  Company.  Fran  judgmrat 
of  nonsuit  plalntUF  an>eals.  Affirmed. 

Duke  Stone  and  H.  BL  Waasell,  both  of 
Los  Angeles,  for  aj^Hant. 

Frank  Karr,  R.  O.  Gortner,  and  E.  B.  Mor- 
ris, all  of  Los  Angeles,  for  resp<mdent. 

BRITTAIN,  J.  The  plaintiff  appeals  from 
a  nonsuit  Judgment  In  an  action  for  tbe 
death  of  bis  ^ife,  personal  Injuries  to  him- 
self, and  injuries  to  the  automobile  he  was 
driving  when  it  was  struck  by  an  electric 
train  at  a  grade  crossing  in  Los  Angeles  coun- 
ty. The  nonsuit  was  granted  solely  on  tlie 
ground  of  the  plaintiff's  contributory  negli- 
gence. Three  questions  of  law  only  are  pre- 
sented. The  first  is  as  to  the  technical  sufS- 
ciency  of  the  moti(Ht  for  nonsuit  Its  deter- 
mination is  in  no  sense  involved  with  the 
facts  ot  the  case.  The  second  is  as  to  the 
technical  propriety  of  the  defendant's  plead- 
ing. Its  determination  in  no  way  depends 
on  any  facts  in  tlie  case.  The  third  Is  whetlu 
er  the  evidence  ct  what  occurred  Immediate- 
ly preceding  and  up  to  tbe  very  instant  of  the 
accidwit,  stated  most  strongly  for  the  plain- 
tiff, was  such  that  in  view  of  the  law  appli- 
cable to  audi  cases  reasonable  men  could 
reach  but  one  conclusion  concerning  tbe  cau- 
tion or  lad£  of  caution  of  the  plaintiff  in 
approaching  the  railroad  track.  The  deter- 
minatiCHi  of  this  question  in  no  way  depends 
on  the  deplorable  and  most  distressing  re- 
sults of  tbe  accident,  and  their  consideration 
or  statement  could  serve  only  to  create  a  bias 
above  whhdi  the  ju^  <hC  the  superior  court, 
with  high  r^ard  for  the  juAdal  function, 
rose. 

niere  are  certain  fundamental  rules  of 
law  controlling  upon  the  court  The  element 
of  sympathy  for  the  suffering,  mental  or 
pbyslcal,  of  the  plaintiff  can  be  given  no 
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welglit  If  he  took  chances  which  the  law  de- 
clares can  only  be  taken  npmi  the  responsi- 
bility of  those  who  take  them  and  so  bring 
thems^res  and  others  Into  peril.  The  tact 
that  others  take  or  have.taken  similar  chanc- 
es and  have  escaped  Injury  cannot  be  glv»i 
any  greater  wel^t  than  would  the  plea  of 
one  accused  of  wrongdoing  that  others  had 
done  the  same  thing  without  suDTering  tiie 
CMiseqnences  of  a  disregard  of  those  rules  of 
law  which  exist  for  the  safety  and  protection 
of  all  men,  and  which  should  be  applied,  re- 
gardless of  apparent  or  real  hardship,  In  the 
particular  cases  to  which  th^  properly  re- 
late. The  aphorism  that  Justice  should  be 
tempered  with  mercy  gives  no  warrant  to 
courts  to  be  unlawfully  generous  with  the 
property  of  one  litigant  for  the  benefit  of  an- 
other. If  the  law  is  too  bard,  It  should  be 
changed ;  but  It  Is  not  the  funetl(Hi  of  courts 
to  evade  It  dther  by  disregarding  the  facts 
or  misapplying  established  rules  of  law.  In 
the  pardcnlar  case.  If  cither  the  facta  or  the 
law  were  different,  this  court,  and  no  doubt 
the  Judge  of  the  superior  court,  would  be 
glad  If  the  Judgment  appealed  from  could  be 
reversed ;  but  this  court  is  bound,  as  he  was, 
by  the  facts  and  the  law  as  declared  by  the 
L^slatorp  and'  the  Siiprenie  Gout  of  this 
state. 

Sbted  most  ■tnnigly  for  fbe  qHPdlant,  and 
assogilng  for  the  present  purpose  only  that 
the  defendant  was  in  seme  iegne  n^Ilgent. 
the  &ctB  essratial  tax  the  determination  of 
this  appeal  in  accordance  with  the  general 
principles  of  law  which  aoitrol  the  actions 
of  this  court  are  as  follows: 

The  defendant  operates  a  railroad  running 
from  tiie  city  Los  Angeles  to  various  plac- 
es in  its  vicinity.  Its  cars  and  trains  are 
operated  by  electric  power,  and,  at  tb»  place 
where  the  accident  occurred,  over  tra<^ 
laid  upon  a  private  right  of  way  owned  by 
the  defendant  Near  the  scene  of  the  acci- 
dent, which  was  some  miles  outside  of  the 
municipal  limits  of  Los  Angles,  a  more  or 
less  closely  built-up,  but  apparently  scatter- 
ing, settlement  had  sprung  up  along  both 
^dea  of  the  right  of  way  and  near  to  it.  To 
accommodate  traffic  from  one  ^de  of  the 
right  of  way  to  the  other,  crossings  were 
maintained  at  the  streets  or  roads  through 
tbla  aemlrural  settlement,  about  the  length  of 
an  ordinary  city  block  apart— 250  to  300  feet. 
Between  these  cross  streets  and  fronting  on 
the  right  of  way  were  a  few  shops,  a  side- 
walk running  In  front  of  them,  with  the  dis- 
tance of  7  feet  or  thereabouts  betwe^  the 
outer  edge  of  the  sidewalks  and  the  nearest 
iTHil  of  the  defendant's  tracks.  On  the  right 
sf  way  there  were  four  parallel  tracks  run- 
ning north  and  south;  the  two  outer  tracks 
being  used  for  local  trains,  and  the  two  mid- 
dle tra(^8  for  through  trains,  which  were 
normally  operated  at  a  higher  rate  at  speed 
than  the  local  trains  and  which  made  infre- 


quent stojfa.  Starting  trom  die  west  ^de^ 
from  which  the  appellant  was  driving,  tlie 
four  tracks  are  designated  In  order  as  "soutli< 
bound  local,**  "main  line  south,"  "main  line 
north,"  and  "north-bound  locaL"  The  space 
between  the  rails  of  each  track  was  5  feet ; 
the  distance  between  the  two  main  tracks  0^ 
feet;  between  the  main  line  and  the  local 
tracks  S%  feet  At  the  right>hand  ^de  of  the 
street  on  the  nearest  aide  the  right  of  way 
as  tiie  {daintUT  aprpoadied  was  what  la  desig- 
nated as  a  wlgw^  or  automatic  flagman.  It 
is  an  electrically  controlled  device  wblcli 
^h&i  in  operation  swings  to  and  fro  a  warn- 
ing signal  to  the  continuona  (dai^r  of  a 
gong.  It  is  put  in  operation  when  an  ap- 
proachli^  train  from  Qie  north  on  either  of 
the  first  two  tracks  reaches  a  point  1,000  feet 
north  ot  the  crossing,  and  it  continues  ring- 
ing until  the  train  has  passed  the  crosalnK. 
It  la  similarly  op^ted  by  trains  ttom  ttie 
south.  If  a  train  stops  within  the  1,000  feet, 
the  signal  continues  in  (^)eration  while  tbe 
train  ranalna  Trains  on  one  or  another  of 
the  four  tracks  were  passing  every  few  min- 
utes during  tbe  day  and  tbe  crosdi^  waa  a 
stopping  place  for  local  trains.  The  wigwag 
waa  ther^re  in  opomtion  a  great  part  of 
each  day;  as  one  witness  said,  "three- 
fourths  (tf  tbe  tima** 

The  plaintiff  ha.d  lived  In  tbe  vldnlty  sinca 
191S  and  had  rlddok  on  the  defendant* 8 
traina  Be  waa  OO  years  of  age  and  bad 
drivm  an  automobile  fo^  about  2  years.  Be 
bad  crossed  tbe  tracks  at  this  place  once  be- 
fore. In  tbe  Ford  madilne  with  blm  were 
his  wif^  another  lady,  and  a  little  girt.  As 
he  approached  the  crossing  from  the  west 
there  were  two  other  automoUles  in  front 
of  him.  The  view  tf>  tbe  north  was  obstruct- 
ed by  a  building  at  the  comer  of  tb»  street 
and  the  west  line  of  the  railroad  right  ot 
way.  The  view  to  tbe  south  waa  similarly 
obstructed  by  a  lumber  yard,  in  wblcb  there 
were  buildings.  The  aK>ellant*8  machine 
was  on  the  south  side  of  the  street,  nearest 
the  wigwag,  wlilch  he  testified  he  saw  In  op- 
eration. He  saw  a  train  going  south  on  the 
main  line  and  a  Watts  local  come  north  and 
stop  on  the  south  side  of  the  crossing.  In 
that  position  it  would  have  operated  the  wig- 
wag, and  the  plaintiff  testified  be  tbou^t  it 
waa  the  cause  of  tbe  alarm. 

The  first  two  machines  came  up  to  the  track 
and  stepped  there.  The  plaintiff  stopped  aa 
the  front  wheels  of  his  car  reached  the  first 
track.  He  stopped  Just  an  instant  and  looked 
up  and  down  the  track  both  ways.  His  view  to 
the  south  was  obstructed  by  the  train  which 
had  passed  in  that  direction.  The  other 
two  machines  had  passed  on.  He  started  his 
machine  ta  the  low  gear  at  about  the  rate 
of  10  or  12  miles  an  hour.  He  could  have 
stopped  his  machine,  he  testified,  in  5  or  Q 
or  8  or  10  feet  i!>om  where  be  stopped  to 
tbe  first  rail  of  tbe  main  track  north,  where 
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tbe  accident  occturred,  was  28  feet  It  was 
abont  8  or  6S0  ofdodi  In  tbe  evening  In  Au- 
i^t  and  was  not  dark.  A  whistle  was 
wtmded  by  some  train,  bat  he  did  not  hear 
IL  He  was  asked:  "Now,  after  you  got  np 
on  the  first  track  when  yon  say  you  lotted 
«>uth  and  ncHTth,  after  yon  started  again,  did 
700  ever  look  any  mwe  to  the  south?"  His 
reply  was:  *'No;  I  do  not  think  I  did." 

Xo  detkxer  comm«it  oa  these  facts  coold  be 
made  than  that  of  the  Jnd^  of  tbe  superior 
court  in  passing  on  the  motion  for  nonsuit. 
He  said: 

"lb.  Griawold  knew  about  this  crossing.  At 
iny  rate,  whether  he  bad  known  of  it  before  or 
Bot,  the  wigwag  was  going.  Be  approadied  the 
eroisliig  and  stepped  when  the  front  wheeli 
were  on  the  first  ralL  That  is  the  Watts  Io- 
cs! going  south.  That  was  27H  feet  from  tbe 
track  at  which  tbe  acddeot  occurred.  Starting 
from  the  end  of  tbe  car,  be  tiad  about  25  feet 
ifter  he  stopped  and  looked  before  he  got  to 
that  track.  He  says  himself  that  be  looked  to 
the  south  and  saw  nothing— there  was  another 
train  ^HRit  100  yards  away^e  looked  to  the 
Borth  and  saw  nothing.  Counsel  did  not  jiist 
eoounait  wi  it,  but  be  looked  and  saw  a  Watts 
local  there  and  thought  that  the  Watts  local  was 
what  was  ringing  the  bell.  That,  however,  waa 
DO  excuse  whatever.  Now,  then,  be  himself 
Mid  that  he  did  not  look  again.  He  also  said 
he  could  have  stopped  bis  machine  at  tbe  speed 
be  was  going.  EHrst  be  said  in  8  or  10  feet, 
and  afterwards  be  said  he  could  have  stopped 
it  in  6  or  7  feet;  but  leaving  It  at  8  or  10 
feet,  according  to  bis  own  testimony  when  he 
was  on  tbe  stand,  he  only  looked  when  his 
front  wheels  were  on  that  Watts  track,  and 
■aid  he  looked  there  to  tbe  north  because  that 
wu  the  first  track  that  be  was  going  to  cross. 
He  saw  nothing  to  the  north  and  no  obstruc- 
tion. He  was  in  absolnte  safety  until  be  got 
down  onto  the  main  line  south  track.  There 
be  should  have  looked  again  before  he  passed 
tbe  center  of  the  right  of  way.  The  law  re- 
quired him  to  look  then.  In  fact,  the  law  re- 
(luires  a  paraon  to  ke^  looking  where  they  are 
crossing  a  railroad  track.  This  was  a  street 
car.  It  is  just  tbe  same  as  steam  car;  they  are 
toaning  on  a  private  right  of  way.  It  does  not 
make  any  difference  whether  it  is  in  tbe  city  or 
in  the  coontiy.  The  court  Is  compelled  to  grant 
Ae  motion  for  nonBuit.** 

[1->]  Upon  this  phase  of  the  case  the  axfp&- 
lant  aisnes  that  the  atiestlon  of  contributory 
negligence  should  have  been  submitted  to  the 
jury  generally,  and  particularly  under  the 
legal  doctrine  of  "last  clear  chance,"  and  he 
dtea  cases  in  which  nonsolts  have  properly 
been  denied,  bat  which  do  not  apply  to  the 
Caen  of  this  case.  The  "last  dear  chance" 
rale  never  applies  In  railroad  cases  unless 
:bae  la  some  evidence  that  the  engineer  or 
motorman  actually  saw  the  obstruction  In 
time  to  bave  avoided  the  Injury  by  stopping 
tbe  car  or  train,  and  there  was  no  such  evi- 
dence In  this  case.  Beunlchseu  v.  Market 
St.  By.  Co.,  149  Cat  18,  84  Pac.  420 ;  Thomp- 
ioa  T.  Urn  Angeles,  etc..  By.  Co.,  IW  CaL 


748,  134  Pac.  709;  Tucfeer  t.  United  Rail- 
roads, 171  CaL  702-705,  154  Pac.  835;  Starck 
V.  Pacific  Electric  Ry.,  172  Cal.  277-282,  156 
Pac  61.  L.  B.  A.  IdlQE,  58.  In  the  case  last 
dted  it  was  said: 

"A  pedestrian  about  to  cross  a  street  In  front 
of  an  approaching  car  has  no  right  to  omit  any 
of  tbe  precautions  which  tbe  law  demands,  nor 
to  rely  upon  tbe  strict  compliance  by  the  serv- 
ants of  the  railway  company  with  tbe  speed 
laws."  Starck  v.  Pac.  Elec.  Ry.  Co..  172  CaL 
282,  156  Pac.  63,  L.  R.  A.  1916E.  58,  citing: 
Brown  V.  Pac.  Elec.  Ry.  Co.,  167  Cal.  204,  138 
Pac.  1006;  Qriffin  v.  San  Pedro,  etc,  R.  Co., 
170  Cal.  772,  151  Pac  282,  Ii.  B.  A.  1916A. 
842;  Hutson  t.  Southern  California  B.  Co.,  160 
CaL  701«  89  Paa  1093. 

In  this  case  then  la  no  auestlou,  on  the 
nonsuit  at  least,  fording  the  speed  oi  tbe 
electric  train.  This  rule  of  law  atfecUug 
pedestrians  applies  with  inflnlt^y  greater 
force  to  one  crossing  railroad  tracks  In  dis- 
regard of  a  warning  gong,  where  the  view 
is  obstructed,  driving  an  autcmiobUe  In  whl<^ 
he  carries  Into  peril  others  than  himself.  In 
addition  to  Imperiling  the  lives  of  trainmen 
and  passengers  on  a  train  which  may  be 
wrecked  by  a  collision. 

"Tbe  general  rule  that  one  who  attempts  to 
cross  a  railroad  track  must  reasonably  use 
ilia  own  powers  <A  observation  to  assnre  him- 
self that  there  is  no  danger  .from  approaching 
trains  is  clear.  *  *  *  And  tbe  rule  applies 
to  one  from  whom  a  train  approaching  on  a 
second  track  Is  hidden  by  a  train  which  has 
just  passed.**  Koch  v.  Southern  Cal.  By.  Co., 
148  Cal.  681,  84  Pac.  178,  4  L.  B.  A.  (N.  S.) 
621,  113  Am.  St.  Rep.  332,  7  Ann.  Cas.  795; 
Herbert  t.  S.  P.  Co..  121  Cal.  230.  63  Pac.  651 ; 
Green  v.  L.  A.,  etc..  By.  Co.,  143  CaL  81,  76 
Pac.  719,  101  Am.  St  Rep.  68;  Munay  t.  8. 
P.  Co.,  177  CaL  1,  169  ?aa  676. 

Under  these  rules  of  law  the  nonsuit  was 
properly  granted.  If  the  motion  was  tedinl- 
cally  sufficient  In  form  and  technically  proper 
under  the  pleadings. 

[4]  Concerning  the  motl<»i  for  nonsuit,  ar- 
gument is  not  /Presented  oa  either  side,  nor 
vras  it  necessary.  The  second  ground  stated 
was  that  "the  uncontradicted  evidence  shows 
contributory  negligence  on  the  part  of  the 
plaintiff  that  contributed  proximately  to  the 
Injury."  This  was  sufficient  to  Inform  both 
the  court  and  the  counsel,  and  fulfilled  all 
the  requirements  of  subdivision  6  ot  section 
581  of  the  Code  of  C^vll  Procedure,  if  the 
motion  on  that  ground  was  permissible  under 
the  pleadings. 

[S]  Tbe  defendant's  method  of  plead- 
ing ctxitrlbutory  n^llgence  la  open  to  criti- 
cism, but  in  view  of  the  entire  record  It  was 
sufficient  to  Bustaln  the  motion  for  nonsuit 
and  the  Judgment.  After  the  usual  denials 
of  the  allegations  of  the  complaint,  the  fol- 
lowing appears  In  the  answer  Immediately 
precedliv  the  prayer: 
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"For  a  ftirtlier  leparat*  and  diitinct  answer 
and  defenie,  defendant  alleges:  That  the  plain- 
tiff bimaelf  did  not  exwdae  or^ary  care,  caa- 
tion*  or  pmdenca  in  tiie  premlm  lo  avoid  said 
accident  and  tJu  remlting  Injnriea,  U  any,  hj 
him  .snatained,  and  that  aafd  accident  and  the 
reanltiar  injaries,  if  any,  complained  of  were 
directly  and  proximately  contributed  to  and 
caused  by  the  fault,  careleasneas,  and  negli- 
gence of  plaintiff  in  the  premiaaa." 

TUa  was  an  afllrmatiTe  plea.  It  was  sub- 
ject to  qteclal  demorrar,  but  &e  appellant 
wait  to  trial  upon  it  It  Is  sabstantially  in 
the  tona  vpbeld  by  the  Supreme  Ooart  in 
the  Starck  Case,  where  the  same  contention 
was  made  and  npon  the  same  argument 
Starck  v.  Pacific  Blec  "Ry.  Co.,  sniwa,  172 
CaL  277,  166  Fac.  61*  L.  R.  A.  1916E,  58, 
Supreme  Court  Record,  I*  A.  No.  8658,  de- 
cided March  9, 19ia 

The  Judgment  Is  Affirmed. 

We  concur:  LANGDON,  P.  J.;  NOnRSE,J. 


FOX  T.  FLOOD  et  aL    (Civ.  8140.)  ' 

(District  Court  of  Appeal,  First  District  Di- 
Tision  2,  California.   Dec  18,  101&.) 

1.  Appeal  and  ebkob  ^s^^— -Receivers  ^» 
29(1)— Appoiktuent  is  discbxtionabt  and 
not  kbtibwable  eixcept  roa  abuse  of  dis- 

CBETION. 

The  power  to  appoint  a  receiver  is  very 
largely  within  the  discretion  of  the  trial  court 
and  an  appellate  court  will  not  interfere  with 
the  exercise  of  such  discretion,  except  in  cas- 
es of  palpable  abuse. 

2.  Appeai.  and  ebbob  «s>920(5)— Facts  rtat- 
ed  in  confuctino  aitidavitb  ravobablb 

TO  PBEVAILINO  PABTT  IfUBT  BE  CONaXDmSD 

AS  ESTABLISHED. 

On  appeal  from  an  order  appointing  a  re- 
ceiver, made  on  conflicting  affidavits,  the  facte 
stated  in  the  affidavits,  favorable  to  the  prevail- 
ing party,  must  be  considered  as  established. 

8.  Appeal  and  ebbob  ^1024(2)  —  Appoint- 
ment OF  KECBIVBB  ON  CONFUCTINO  AFFIDA- 
Vrra  WILL  NOT  BE  DIBTUBBBD. 

Under  Code  Civ.  Proc.  i  564,  subd.  2, 
authorizing  the  appointment  of  a  receiver  in  a 
suit  to  foreclose  a  mortgage,  where  it  appears 
that  the  proper^  is  probably  insufficient  to  dis- 
charge the  debt,  where  the  affidavits,  as  to  the 
sufficiency  of  the  property  to  discharge  the 
debt,  are  conQictiug,  the  order  appointing  a 
receiver  will  not  be  disturbed. 

Appeal  from  Superior  Court  Los  Angeles 
County;  Grant  Judison,  Judge. 

Action  by  George  W,  Fox  against  Coleman 
R.  Flood  and  others.  From  an  order  ap- 
pointing a  receiver,  the  d^endant  named  ap- 
peals. Affirmed. 


Earl  Curtis  PeA.  of  Lm  Aacde^  tor  ap- 
pellant 

John  B.  Haas,  ct  Los  Aiifde^  for  respond- 
ent 

NOURSE,  J.  This  Is  an  appeal  firom  an 
order  appointing  a  receiver  in  an  action  for 
the  foredosure  of  a  second  mortgage.  Cole- 
man R.  Flood,  the  owner  of  the  iHroperty  at 
the  time  of  the  Institution  of  the  action,  la 
the  sole  appellant  The  order  was  made  npoi. 
the  complaint  as  amoided  and  affidavits  in- 
trodnced  at  the  bearing. 

The  second  mortgage  was  girai  to  secure 
the  payment  of  $15^)00,  and  covers  three  lots 
in  Venice,  CaL,  improved  by  a  hotel  buUding, 
together  with  the  rents,  issues,  and  profits 
thereof.  Tlie  flnt  mortgage  Is  In  Oie  sam  of 
$2(>,000.  The  otHui^lnt  as  amended,  alleges 
the  failure  of  the  defendant  mortgagors  to 
perfbrm  the  conditions  of  Uie  mortgage.  In 
that  they  have  failed  to  pay  Interest  due  on 
the  first  mortgage  amounting  to  $909.78.  ln< 
terest  due  on  the  second  mortgage  amounting 
to  I262JKK  $5,000  dne  oa  fb»  pxlndpal  under 
tbe  terms  of  the  mortg^e,  and  delinquent 
taxes  ainonntlng  to  ^83.^  tt^etber  with  a 
penalty  ttiereou  In  the  sum  of  $33.46.  It  also 
alleges  the  Insolvency  of  tbe  persons  person- 
ally liable  for  the  payment  of  the  m<»tgage 
debt  and  that  tbe  mortgaged  property  is 
Insufficient  to  discharge  tbe  debt  secured 
thereby.  Its  aub  value  being  only  $30,000; 

Under  tbe  provislona  of  snbdlvlaion  2,  sec- 
tion 584,  Code  of  dvll  Procedure  a  receli^ 
may  be  ai^rainted  In  an  action  for  the  fnro- 
closure  of  a  mortgage  where  It  appears  that 
Uie  condition  of  the  mortgage  has  not  been 
performed,  and  that  the  {Koperty  Is  probably 
insufflcleot  to  discharge  the  mortgage  debt 
Appellant  apparently  conoedes  the  nonper- 
formance of  tlie  craidltlons  of  the  mortgage 
and  the  Insolvency  of  thoM  peraonally  liable 
thereunder.  His  answer  denies  the  above  al- 
legations on  Information  and  belief.  Tta 
only  point  urged  on  ai^ieal  is  Oiat  the  court 
abused  its  discretion  In  determining  the  value 
of  the  property  to  be  Insofflcient  to  discharge 
the  mortgage  debt 

[1,  2]  The  power  to  appoint  a  receiver  Is 
rery  largely  within  the  dlscretlcm  of  the  trial 
court  and  an  appellate  court  will  not  InteP-  , 
fere  with  the  exercise  of  sucii  discretion  ex- 
cept in  cases  of  palpaljle  abuse.   Whitley  T. 
Bradley,  i:i  Cal.  App.  720.  724,  725,  110  Pac.  . 
596.   In  reviewing  an  appeal  from  an  order 
made  upon  affidavits.  In  which  the  determi-  j 
nation  of  a  question  of  fact  is  Involved,  the 
court  is  goYerned  by  the  same  rules  applica-  ! 
ble  to  oral  testimony.   If  the  affidavits  are  | 
conflicting,  the  facta  stated  in  the  affidavits 
favorable  to  the  prevailing  party  must  be 
consiaerod  as  established.   Doak  v.  Bnisoo,  I 
152  Cal.  17. 19.  91  Pac.  1001 ;  Davles  v.  Bams- 
dell,  1S3  Pac.  702;  Boland  v.  All  Persoo* 
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-tc^  IfiO  CaL  486,  480,  U7  Pac.  S47.  High  on 
ReceiTers  (4th  Ed.)  f  687,  sUtes  the  2ollow- 
Ing  rule  regarding  the  appointment  of  re- 
ceivers: 

'^nt  when  Income,  rents,  and  profits  of 
the  premiaes  are  pledged  hy  the  mortgage,  leas 
■tringcncy  of  proof  la  regidred  to  warrant  ttia 
eoart  in  granting  a  recetrer.  And  wliere  the 
ddit  is  past  dne  and  the  taxes  and  insarance  are 
tmpaid  and  the  mortgagor  refuses  to  sarrmder 
the  property,  the  court  will  not  strictlr  scro- 
tinize.  for  the  mortgaKor*a  benefit,  conflicting 
affidavits  upon  the  qneation  of  the  Talue  of  the 
property.  And  when  the  court  has  appointed 
a  receiver  in  a  foredosure  suit  because  of  th« 
inadequacy  of  the  security*  an  appellate  court 
win  be  relnctant  to  disturb  the  finding  of  the 
court  below  as  to  the  fact  of  sneh  inadeijnaey." 

In  Fouder  t.  Tate,  06  laA.  330.  an  action 
to  foreclose  a  morteage,  plaintiff  petitioned 
the  conrt  fbr  the  appdintment  of  a  receiver 
on  the  grtmnd  that  the  value  of  Oie  mort- 
gaged property  was  Insnfflelent  to  discharge 
tbe  mortgage  debt  The  statematta  as  to  the 
value  of  the  property  were  conflicting  In  the 
respective  affidarlts  snstalning  and  opposing 
the  appointment  The  appellate  court  af- 
firmed Oie  appointment,  saying:  "Upon  a 
qoestloa  of  fact  thua  presented,  we  cannot 
disturb  the  ooncludon  reached  by  the  trial 
ponrt." 

[3]  In  the  present  case  the  entire  evidence 
upon  the  motion  for  the  appointment  of  the 
receiver  was  presented  by  affidavits  which 
were  conflicting  upon  the  issue  of  the  Insuffi- 
dency  of  the  property  to  discharge  the  debt 
This  being  so,  this  court  cannot  substitute 
Its  Judgment  and  dlscretlwi  for  that  of  the 
trial  conrt  and  cannot  say  there  has  been  an 
abase  of  discretion  on  the  part  of  the  trial 
court,  where  there  Is  evidence  which,  If  be- 
Uered,  will  snpport  the  order. 

The  order  is  affirmed. 


We  ooDcor: 
TAIN.  J. 


LANGDON,  P.  J.;  BEIT- 


JAXON  et  ux.  V.  CIAPP  et  al.    (Civ.  3172.) 

(District  Conrt  of  Appeal.  First  District  Divi- 
sion 1.  California.  Dec  22,  1919.  Hearing 
Denied  by  Supreme  Court  Feb.  18,  1020.) 

1.  WaIKBS  and  WATES  COCBSE8  «E9l26(2)— 
KVIDEMCB  8HOWIR0  DAMAGE  TO  LOT  AND 
HOCSB  TBBOUOH  CONSrgUCTIOW  Or  BRJOE 
WAU,  DlflCnABQIIfQ  WAXCT. 

In  an  action  for  injuries  to  plaintiffs'  lot 
and  house  from  waters  collected  on  defendants* 
Und  by  their  brick  wall  and  discharged  through 
drsinage  holes,  evidence  that  the  damage  was 
cauBed  by  the  wall  and  not  by  heavy  rainfall 
keU  suffiisent  to  sustain  findings  for  plaintiffs. 


2.  Watebs  ahd  waivb  ooubsbb  «s»117— Low- 
es TRACT  MUST  BEA&  BDBDEIT  OW  BEOEIVINO 
erOBU  WATERS  ROM  mOHEB. 

Where  two  adjacent  parcels  of  land  belong 
to  different  owners,  one  being  lower  than  the 
other,  and  surface  waters  from  the  higher  have 
been  accustomed  by  natural  flow  to  pass  over 
the  lower,  the  owner  of  the  higher  land  has  an 
easement  far  the  escape  of  stonn  waters  to  the 
lower  tract,  charged  wllli  a  correspwidlng  servi- 
tude. 

3.  Watebs  and  wateb  cotntsES  ^118~Al- 

TEBATIOIV  or  SnBTACE  (W  OITT  LOT  WITnOUT 
IJABIXJTT  THOUGH  rLOW  Or  WATEB  IB  DIB- 
TUBBED. 

The  doctrine  that  of  two  adjt^ing  lots  the 
lower  must  receive  the  burden  of  storm  waters 
discharged  from  the  upper  has  no  application  to 
city  lots,  and  the  owner  of  sudi  a  lot  may  alter 
its  surface  in  any  manner  essential  to  its  enjoy- 
ment though  interfering  with  the  flow  oi  water 
from  or  onto  an  adjoining  lot,  without  render- 
ing himadf  liable  in  damages. 

4.  Watebs  and  wateb  cotjbses  «=>119(2)— 
OwiiEB  wtiHOcrr  eight  to  accumulate  wa- 
ter AND  DZSOHABOE  IT  ON  LOWEB  ADJOINING 
LAND. 

The  owner  of  one  of  two  adjoining  tracts, 
whether  In  the  city  or  io  the  country,  has  no 
right  to  erect  a  bride  wall  causing  a  large  ao> 
cumulation  of  storm  waters  discliarged  through 
venta,upon  the  adjoining  land,  though  such  land 
is  naturally  lower,  and  before  construction  of 
the  wall  carried  off  the  natural  surface  water 
of  the  other. 

Appeal  from  Superior  Court  Ix>s  Angeles 
County;  Frederld  W.  Hooser,  Judge 

Action  bp  J*  CX  O.  Jazon  and  Oara  J. 
Jaxon,  husband  and  wife,  against  Eboi  P. 
Clapp  and  Mary  B.  M.  Glapp.  Frrai  Judg- 
ment  tfx  plaintiffs,  defendants  appeal.  Af- 
firmed. 

F.  G.  Crulkshanlc  and  Lloyd  W.  Brooke^, 
both  of  Pasadena,  for  appellants. 

Willis  O.  Tylvt,  ot  Los  Angedes,  for  re- 
spondents. 

KERIUGAN,  J.  nils  is  an  appeal  by  de- 
fendants from  a  judgment  In  favor  of  the 
plaintiffs  by  which  they  recovered  damages 
for  injuries  to  th^  land  through  tlie  acts  df 

the  defendants. 

The  defendants  are  owners  of  a  certain 
lot  No.  9  in  the  city  of  Pasadena,  60  feet 
wide,  fronting  on  Elevado  drive,  and  extend- 
ing back  170  fe^  deep,  which  formed  a  part 
of  their  residence  premises.  The  plaintiffs 
are  the  owners  of  a  lot  of  equal  size,  No.  10, 
Immediately  adjolnlug  to  the  east  upon 
which  was  located  their  bungalow  home.  The 
defendants  erected  a  brick  wall  S  feet  6  Inch- 
es high  and  approximately  8  to  12  Inches  in 
thickness  along  the  eastern  boundary  of 
their  lot.  In  biilldlng  this  wall  the  defend- 
ants had  left  3  to  5  inch  openings  or  weep 
holes  every  3  feet  extending  along  the  whole 
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length  of  the  wall,  and  several  2-indi  pipe 
openings  Id  the  foundation  of  the  wall 
through  whldi  the  rain  water  draining  nat- 
urally ftmn  tot  9  wonld  flow  <»to  lot  10.  The 
plaintiffii  alleged  and  sought  to  prove  in  their 
first  cause  of  action  that  the  defendants  had 
BO  changed  the  grade  and  character  of  the 
Borfaco  of  their  lot  as  to  cause  the  rain 
waters  to  flow  upon  i^intitts'  lot,  but  the 
court  found  that  these  allegations  were  on- 
true,  and  that  the  flow  of  rain  water  from 
defendants'  lot  was  natural  and  not  by  rea- 
son of  any  c^nge  of  grade  or  of  the  <^r- 
acter  of  the  surface  soU. 

The  plaintiffs  allied  In  their  second  cause 
of  action  that  the  brick  wall  erected  by  the 
defendants  as  described  above  caused  the 
water  to  concoitrate  and  flow  upoi.  the  plain* 
tiffs*  property  with  resulting  damage  to  their 
bungalow.  The  flnding  of  tbe  court  was: 

"That  said  watw  was  poured  upon  said  lot 
10  in  an  unusual  quantity  and  only  by  and 
throng  tbe  medium  of  the  said  openings  and 
the  said  drainese  tubes  constructed  in  said  wall 
by  tiie  said  d^endants,  and  that  as  a  result 
thereof  tbe  plaintiflEs  were  damaged.  In  that  die 
waters  did  run  tilma^  said  draining  tubes  and 
openings  against  the  weston  wan  ot  the  house 
of  said  plaintiffs  sitnate  on  lot  10,  and  did  run 
under  the  said  house,  and  did  damage  the  said 
house  in  the  sum  of  and  to  the  ratent  of  $600:" 

Defendants  contend  Out  the  erldenoe  Is 
Insnffldait  to  snstatn  the  findings  that  any 
damage  to  the  plaintiffs'  house  was  the  result 
(tf  watw  flowing  flrom  defendants'  lot  in 
onusnal  quantities  caused  by  the  oonstmo 
tiw  the  brick  wall,  or  that  the  damage 
amounted  to  f600.  A  map  was  Introduced  In 
evidence  and  constantly  referred  to  daring 
the  trial  of  the  case,  but  It  has  not  hem  in- 
corporated in  the  transcript,  and  It  is  there- 
fine  diflScuIt  to  obtain  a  clear  Idea  of  the 
evidence,  but  we  are  satisfied  that  the  find- 
ing of  the  court  Is  sustained  as  to  the  dam- 
ages allowed.  The  testimony  Is  not  very  defi- 
nite, but  It  may  be  said  that  one  of  the  plain- 
ttOb  and  another  witness  testified  to  an 
amount  of  damage  in  excess  of  that  for 
which  recovery  wasglven,  and  thetar  testimony 
was  not  ctmtradicted. 

[1]  With  reference  to  the  sufficient?  of  the 
evidence  as  to  the  cause  of  the  damage,  that, 
also,  is  not  as  satisfactory  as  might  be  wish- 
ed for.  Mrs.  3ax<m  testified  that  the  storm 
waters  flowing  frwn  defendants'  lot  onto 
their  lot  had  caused  damage  each  year  since 
they  had  owned  the  property,  and  her  hus- 
band in  his  testimony  admitted  that  his  prop- 
erty had  suffered  damage  from  flood  waters 
at  least  on  one  occasl(Mi  prior  to  the  erection 
of  the  wall.  The  record  also  contains  evi- 
dence that  the  rainfall  whi(di  preceded  the 
damage  to  plaintiffs'  home  for  whldi  the  ac- 


tion was  brought  was  unusually  heavy  and 
of  an  extraordinary  character — the  inference 
being  that  the  vwy  heavy  rainfall  caused  the 
damages,  and  that  they  would  have  occurred 
even  if  the  wall  bad  not  been  erected.  On 
the  other  hand,  there  is  evidence  In  the  rec- 
ord which  toids  to  show  that  by  reason  of 
the  wall  the  course  of  the  flow  of  storm 
waters  waa  dianged  so  that  the  water,  in- 
stead  of  flowing  off  the  land  generally  and 
naturally,  was  gathered  in  a  la^  pod  on  de- 
fendants' lot  against  the  brl<^  wall  from 
whl<^  It  escaped  through  the  holes  In  the 
wall  and  poured  onto  plaintiffs*  lot  and 
against  their  house  with  great  velocity,  flood- 
ing the  cellar  and  causing  substantial  dam- 
age. We  are  constrained,  therefore,  to  hold 
that  there  is  sufficient  evidence  to  sustain 
the  findings  of  the  court  in  favor  of  the 
plaintiffs. 

[2-41  We  -think,  too,  that  the  authorities 
suj^rt  the  conduslou  reached  by  the  court. 
The  general  rule  is  that  where  two  adjacent 
parcels  of  land  belong  to  different  owners, 
one  being  lower  than  the  other,  and  the  sur- 
face water  from  the  higher  tract  has  been 
accustomed  by  a  natural  flow  to  pass  over 
the  lower  tract,  the  owner  of  the  higher  land 
has  an  easement  by  virtue  of  which  storm 
waters  from  such  land  may  be  permitted  to 
flow  tmto  the  lower  tract,  whldi  latter  Is 
dmrged  with  a  ccnre^xHiding  servitude.  O^- 
bum  V.  Connor.  49  Oal.  847, 18  Am.  Rep.  213. 
Conceding,  howevw,  as  seems  to  be  the  case, 
according  to  tbe  very  genwally  ad<vited  rule 
in  this  conntry.  that  Oils  doctrine  hss  no  ap- 
plication to  city  lots,  and  Oiat  the  owner  of 
such  a  lot,  in  the  exwdse  of  proper  dominion 
over  his  iwoperty,  may  make  diangea  and 
alterations  In  the  snrfiioe  thereof  essential 
to  Its  enjoyment,  and  which  nright  int^era 
with  the  flow  of  wator  from  or  onto  the  ad- 
joining lot,  without  thereto  reoderliv  him- 
self liable  In  damages  to  the  owner  thereof 
(Ogbum  V.  OonuOT,  sni^),  stUl  In  Uw  case  at 
bar  the  court  found  that  the  damage  com- 
plained of  was  not  caused  by  any  diange  in 
the  grade  of  defendantt^  lot  or  by  nay  altera- 
noa  (tf  Its  surface,  bat  the  wecOon  of  the 
aforesaid  wall,  which  caused  an  accnmula- 
ti(m  of  stmrm  waten  in  large  and  artUdal 
quantities  at  a  particular  spot,  and  v^l<A 
were  dlsdiarged  with  force  and  In  a  dlffermt 
form  f»m  that  prevailing  under  natural  con- 
ditiODS.  This,  we  think,  (he  dominant  tenant 
has  no  rii^  to  d<^  whethor  the  adjoining 
land  be  a  dty  lot  w  a  larger  open  tract  Og- 
bum T.  Connor,  supra ;  Wood  Moulttm,  146 
Cal.  819,  SO  Pac.  92. 

For  the  reasons  givm,  the  judgmatt  Is  af- 
firmed. 

We  cmcur:  WASTV,  P.  J.;  WOOD,  Judge 
pro  torn. 


Digitized  by 


(XL) 


hlSKBXCAJSr  ICABIKX  PAINT  CX>.      NTNO  LINS 
(117  P.) 


n 


AKBSIOAK  MABINE  PAINT  GO.  T.  NTNO 
UNE,  Inc.   (CiT.  8132.) 

(DUtrict  Court  of  Appeal,  First  District,  IH- 
TUon  2,  Cidifoniia.  Dee.  13.  1919.  Hear- 
iof  Denied  by  Supreme  Court  Feb.  9,  1020.) 

1.  Afpeai,  and  ebbob  ^=9^3(4)  —  Obdeb 
sBAnriHa  keW  tbzai.  not  attthobizino  fbe- 

BmiFTION  THAT  IT  WAS  HOT  OBANTBD  TOB 

DISVFFICIEnCT  OF  EVXDENCB. 
It  cannot  be  presumed,  for  the  purpose  of  re- 
Tusing  an  order  grantLng  a  new  trial,  that  it 
was  not  granted  for  insufficiency  of  the  evi- 
dence merely  because  it  contains  a  statement 
that  a  written  opinion  will  be  filed  it  the  case 
B  not  settled  within  30  days. 

2.  New  tbial  <8=>39 — Grant  oh  obouitd  that 
irsauctionb  weke  losubadiho  and  ooh: 
wueaa  mot  ah  abubs  of  DisoBEnoH. 

It  waa  not  an  abuse  of  diacretlon  to  grant 
>  new  trial  on  the  ground  that  the  instmctions 
were  misleading  and  confusing,  where  It  ap- 
peared from  the  questions  of  several  jurors,  after 
tbe7  bad  deliberated  for  some  time  and  were 
oiiable  to  reach  a  verdict,  that  they  were  con- 
fused, and  had  no  dear  idea  of  the  law  appllca- 
Ua  to  the  facta. 

3.  Appeal  and  bbbob  ^»866(6)  —  Obdbb 
caANTiNo  Nirw  tbiai.  in  oenebai.  terms 

TILL  BB  AimUKD,  IT  JUSTIFIKD  OH  AHT 
OBOUHD. 

Where  an  order  granting  a  new  trial  is  In 
general  terms.  It  will  be  affirmed,  If  any  ground 
justifying  it  can  be  foond  in  the  entire  record 
on  which  it  was  based. 

1  Nkw  tbial  «=^71— Vebdiot  oh  oontliot- 
iitq  itidenoe  hot  oohclubive. 
On  motion  for  a  new  trial,  the  trial  conrt  is 
Dot  bound  by  the  decuicm  of  a  Jury  bacanaa  of  a 
conflict  in  the  evidence. 

fi.  Appeal   ahd  ebbob  4=9977^)  —  Obdeb 

OBAHTINO  hew  tbial  will  not  be  DI6TUBB- 
EO,  EXCEPT  FOB  ABUSE  OF  DIBCBETIGH. 
The  granting  of  a  new  trial  rests  ao  largely 
In  the  discretion  of  the  trial  court  that  it  will 
not  be  disturbed,  except  on  an'  unmistakable 
abuse. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  CartlB  D.  WUbor,  Judge. 

Action  by  Qie  American  Marine  Paint  Com- 
vuij  against  the  Nyno  Lln^  Incori>orBted. 
I^oiD  an  order  granting  a  new  trial,  plaintiff. 
BRKals.  Affirmed. 

Ira  8.  Ullldc,  of  Sau  Francisco  (J.  Arthur 
Olson,  of  San  Frandscot  of  counsel),  tot  ap- 
pellant 

W.  a.  Van  Pdt  and  Berlin  A.  W«r\  both 
m  Loe  Angeles,  tor  respondmt. 

LANGDON,  P.  J.  mils  is  an  appeal  from 
an  order  granting  a  new  trial  after  Judgment 
for  the  plaintiff  in  the  sum  of  $16,250  and 
iDtereet,  the  full  amount  prayed  for  in  Its 
complaint    The  actlw  was  brought  to  re- 


cover commissions  for  the  sale  of  a  steamer 
owned  by  the  defendant  con^any.  Tbe  rec- 
ord contains  a  stipulation  of  counsel  as  to 
certain  basic  facte,  from  which  it  appears 
that  the  transaction  out  of  whl(^  tbe  action 
grew  was  negotiated  on  the  part  of  the 
def^dant  by  one  Will  B.  Keller,  and  upcm 
the  part  of  the  idaintiff  company  by  one  W. 
O.  Lacorqbe.  The  steamer  was  sold  to  and 
paid  tos  by  the  Kerr  Steamship  Line  of  New 
Tork.  It  was,  at  tbe  time  of  the  sale,  In 
a  dry  dock  at  New  Yorlt  The  purdiase  price 
was  $326,00(K  Tbe  defendant  agreed  to  pay 
to  Mr.  Lacombe,  as  agent  tbr  tbe  plaintiff, 
6  per  cent  oxnmlsdon  npon  the  aal^  wblfib 
would  amount  to  916.26a 

It  l8  daimed  biy  Qie  defendant  that  the 
i^eement  to  pay  S  per  cent,  commission  waa 
procored  by  a  frandnl«it  mIsrQin'eaentatlon 
to  the  effect  that  it  would  be  necessary  for 
Lacombe  to  pa;^  8  per  cent  to  tbe  parchasers 
of  Qie  Tessel  in  Oder  to  ^Eect  the  sale.  We 
do  ndt  consider  It  either  necesBory  or  proper 
f  w  ns  to  discuss  tbe  evidence  npon  Qie  queih 
tion  of  mlBrevresentatltm,  since  it  Is  onr  opin- 
ion that  tbe  order  granting  a  new  trial  mint 
be  affirmed  and  the  case  must  be  retried. 
The  motion  for  a  new  trittl  waa  made  nsMm 
three  grounds:  First,  icsuffldency  of  the 
evidence  to  Justify  tbe  verdict;  second,  that 
the  verdict  was  against  law;  Qilrd,  erron 
in  law  occurring  at  the  trial  and  excepted  to 
by  the  defendant  The  motimi  was  submitted 
to  tbe  trial  court  upmi  brleftt, 

[1, 1]  Tbe  appelant  argues  that  tbe  trial 
court  erred  in  granting  this  motion,  because 
It  appeam  from  the  oxdae  that  the  trial  court 
waa  satisfied  as  to  tbe  sufficiency  of  the  evi- 
dence to  sustain  tbe  verdict  And  this  ttie 
appellant  deduces  tnm  tbe  indnsltm  in  the 
order  granting  a  new  trial  of  the  statement 
1^  the  court: 

"If  within  80  days  from  this  date  the  pertiee 
have  not  settled  the  case,  the  court  wUI  thai  file 
a  written  opinion  herein." 

We  will  not  indtUge  In  any  q^eculatlons  as 
to  what  was  In  the  mind  of  the  court  In 
making  this  statement  In  the  order,  and  most 
assuredly  we  will  not  presume  something 
which  would  contradict  the  action  taken  by 
the  court  In  granting  the  motion.  The  trial 
court  may  have  concluded  that  the  evidence 
was  Insufficient  to  Justify  the  verdict,  or  that 
the  instructions  to  the  Jury  were  misleading 
and  confusing.  The  former  conclusion  would 
not  be  so  unwarranted  as  to  an^ount  to  an 
abuse  of  discretion  under  the  record  In  this 
case,  and  the  latter,  also,  would  be  Justified, 
for  it  appears  from  the  questions  of  several 
of  the  Jurors,  after  they  had  been  deliberat- 
ing for  a  time  and  were  unable  to  reach  a 
verdict,  that  they  were  confused,  and  had  no 
clear  Idea  of  tbe  law  applicable  to  the  facts, 

[3-fi]  The  order  granting  a  new  trial  was 
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general  In  Its  temus,  and  all  presumptions  are 
In  Its  faTor.  The  entire  Teeord  npon  whlcta 
thB  order  Is  based  will  be  examined  upon  ap- 
peal, and  if  there  be  found  any  ground  that 
would  have  Jnstlfled  the  order,  it  will  be  af- 
firmed. Coitral  Tlnst  Co.  r.  Stoddard,  4 
Cal.  App.  647,  88  Pac.  806;  Morgan  t.  Rohln- 
Bon  Co.,  167  CaL  34S»  107  Pac  606.  The 
trial  court  Is  not  bound  by  the  dedslon  of  a 
Jury  because  of  a  conflict  In  the  ertd^ce. 
In  this  reflect  Its  functions  are  different 
£rom  those  of  an  appellate  court.  Pollltz  t. 
Wlckersham.  160  Oal.  238,  88  Pae  OIL  The 
granting  of  a  new  trial  Is  a  matter  resting 
so  largely  In  the  dlscreti<m  of  a  trial  court 
that  It  will  not  be  disturbed,  except  upon  an 
unmistakable  abuse.  Oroppengiesso-  v.  Lake, 
103  Gal.  38,  36  Pac.  1036;  Harrison  t.  Sutter 
St  By.  Co.,  116  Cal.  166,  47  Pac.  1010. 
The  order  aK>ealed  fnnn  is  afflnned. 

We  concur:  BRITTAIN,  J.;  NOUBSS^J. 


FARRAHER  t.  SUPERIOR  COURT  OF 
KERN  COUNTY,  DEPARTMENT  8. 
et  al.    (Civ.  3140.) 

(Diltrict  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   Dec.  13,  1010.) 

1.  Stattttes  «s»211— TrrLK  inrsr  as  dedcbd 

•PAST  OF  ACT. 

The  title  or  headoote  of  Pen.  Code,  |  403, 
rdative  to  the  dhtarbance  of  pnl^  meetinge 
Other  than  reUgioas  or  poUtlcBl,  must  be  deem- 
ed a  part  of  the  substance  of  the  act,  and  ac- 
corded the  same  effect  as  though  written  Into 
the  body  of  the  law. 

2.  DurruBBAiroi  or  fvbuo  absbkbuos  ^=*e 

— COHPUIHT  INSUFFICIEKT. 

A  compliant  cfaarging  that  defendant  with- 
out authority  of  law  willfully  and  unlawfully 
disturbed  a  certajn  assembly  and  meeting  of  the 
irrigation  committee  of  the  farm  bureau  of  the 
county,  which  meeting  was  not  unlawful  in 
character,  and  was  an  assembly  and  meeting 
Other  than  such  as  is  mentioned  In  Pen.  Code, 
SS  58,  60,  302,  not  charging  disturbance  of  a 
public  meeting,  did  not  state  facts  constituting 
an  offense  under  section  4(^. 

S.  Pbohibiiion    ^=>3(4)  —  Does    mot  lie 

AGAINST  JUSTICE  COOBT  PEOCEEDINO  TO  TBT' 
ON  INSUFFICIENT  COMPLAINT. 

Prohibition  would  not  lie  against  a  justice 
court  proceeding  with  trial  of  defendant  on  an 
insufficient  complaint,  because,  if  convicted,  he 
would  haTS  a  plain,  speedy,  and  adequate  rem- 
edy by  appeal  to  the  superior  court. 

4.  PBOHIBITION  $=>S(4)  —  Wbit  will  Z.IX  TO 
PBEVENT  8UPEBI0B  COUBT  TBXJNO  CASE  ON 
APPEAL  FBOIC  CONTIOTION  ON  XManFFICIENT 
COHPLAINT. 

Prohibition  Ilea  against  the  superior  court 
CO  prohibit  trial  of  defendant  on  his  appeal  from 
conviction  in  a  justice  court  of  a  violation  of 


Poi.  Code,  (         rdatlTC  to  disturbances  of 

public  meetings,  on  a  complaint  insufficient  and 
not  sustaining  conriction,  because  not  alleging 
the  meeting  disturbed  was  public. 

Petition  for  writ  of  prohibition  by  James 
F.  Farraher  against  the  Superior  Court  of 
Kern  County,  Department  3,  and  George  H. 
Cabaoiss,  Judge  thereof.  Writ  granted. 

Edson  Abel,  of  Taft,  for  petitioner. 

U.  S.  Webb.  Atty.  Gen.,  Arthur  Kectrh, 
Deputy  Atty.  Gen.,  j;  R.  Dorsey,  Diat  Atty., 
and  R.  B.  Lambert,  Deputy  Dist  Atty.,  both 
of  BakersQ^d,  for  respondents. 

SHAW,  J.  Prohibition  to  restrain  respond- 
ent, after  a  ruling  denying  petitioner's  mo- 
tion to  dismiss  the  case,  from  proceeding 
■witti  the  threatened  trial  of  petitioner  on  an 
appeal  by  htm  to  the  superior  court  from  a 
Judgment  of  convlctJon  by  the  Justice's  court, 
based  upon  a  complaint  which  purported  to 
charge  him  with  the  violation  of  section  403, 
Penal  Code.  The  contention  of  petitioner  is 
that  the  complaint  falls  to  charge  him  with 
the  ccKnudsslon  of  any  acta  oonstitating  a 
criminal  offense  under  said  section,  or  under 
any  other  proTislon  of  the  law. 

[1]  The  section  in  question  was  originally 
ad(^ted  by  the  Legislature  in  1872.  Tho 
headline  or  title  of  the  section  Is  "Disturb- 
ance ot  Public  Bleetings,  Other  Than  Rdl- 
glous  or  PoUtfcal,"  and  the  body  thereof 
provides: 

"Every  person  who,  without  authority  of 
law,  willfully  disturbs  or  breaks  up  any  assem- 
bly or  meeting,  not  unlawful  in  its  character, 
otiier  than  such  as  is  mentioned  in  iectlona 
BO  and  802,  Is  gnilty  of  a  misdemeanor.** 

'Petitioner  properly  Insists  that  the  title  or 
beadnote  of  the  section  must  be  deemed  a 
part  of  the  substance  of  the  enactment,  and 
accorded  the  same  effect  as  though  written 
Into  the  body  of  the  law.  Bettencourt  t. 
Sheehy,  157  CaL  698,  100  Pac.  89;  Ald«i  v. 
Mayfield,  33  Cal.  App.  724,  166  Pac.  382; 
Sharon  v.  Sharon.  75  Cat.  1,  16  Pac.  345; 
Wall  Estate  Co.  v.  Standard  Box  Co..  20  Cal. 
App.  311,  128  Paa  1020.  Hence  the  section 
of  the  Code  must  be  construed  as  not  appli- 
cable to  one  who  disturbs  an  assembly  or 
meeting,  unless  It  further  appears  that  such 
meeting  or  assembly  was  of  a  public  char- 
acter. The  question,  therefore.  Is  whether 
or  not  the  complaint  charges  defendant  with 
such  an  <^ense./ 
[21  The  complaint  charges: 

"That  said  James  F.  Farraher  •  •  •  did, 
without  authority  of  law,  willfully  and  unlaw- 
fully disturb  a  certain  assembly  and  meeting, 
to  wit,  the  irrigation  committee  of  the  farm 
bureau  of  the  county  of  Kern,  •  *  •  and 
which  said  meeting  was  not  unlawful  in  its 
character,  and  was  an  assembly  and  meeting 
other  than  such  as  is  mentioned  fai  sections  58, 
59,  and  302  of  the  Penal  Code." 
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Oar  attention  Is  directed  to  no  provision  r 
of  law  defining  the  character  of  such  com- 
TDittee  meetings,  and  there  is  absolutely  noth- 
ing in  the  complaint  Indicating  in  the  re- 
motest d^ree  that  the  meetiog  held  was  a 
pnblle  one.  Indeed,  we  understand  the  con- 
trary Is  conceded.  Hence,  since  the  subject  of 
the  Inhibition  is  the  distaibanoe  of  a  public 
meeUng  tmly,  the  complaint  states  no  facta 
constituting  an  offense. 

(3, 4]  Notwithstanding  the  Insnffldeacy  of 
the  complaint)  prohibition  wonld  not  lie 
against  the  Justice  court  proceeding  with  the 
trial  of  the  defendant  thereon,  for  the  rea- 
son that,  if  omTicted,  he  would  have  a  plain, 
spt<edy,  and  adequate  remedy  by  appeal  to 
the  BoperitHT  court  Code  Qlv.  Froc.  I  1103 ; 
LIndley  v.  'Superior  Court,  141  Oal.  220,  74 
Pac.  765;  Keith  t.  Recorder's  Court,  9  CaL 
App.  380,  99  Pac.  416.  Conceding  he  might 
have  gone  to  Jail,  and  sought  release  from 
custody  by  a  writ  of  habeas  corpus,  nerer- 
theless,  as  was  his  right,  he  availed  hlms^ 
of  the  remedy  by  appeal,  and,  on  perfecting 
the  same^  made  his  motion  to  dismiss  Uie  us 
tioD  for  want  ot  a  soffidrat  complaint 
Since,  as  we  have  seen*  no  fticts  constituting 
a  criminal  offense  were  stated  therein,  there 
was  nothing  npon  which  to  try  the  defend- 
ant, and  hioace  the  court  should  have  grant- 
ed the  motion.  Instead  of  which,  however,  It 
made  an  order  denying  It,  and.  as  shown, 
threatens  to  and  wUl,  unless  restrained  by  an 
order  of  this  court,  proceed  with  the  trial 
for  the  purpose  only  of  detramlnlng  whether 
or  not  the  judgmoit  should  be  modified.  It 
therefore  aivears  that  the  Judgment  whldi 
the  court  proposes  to  render  would  be  a  fu- 
tile act  No  appeal  would  He  therefrom,  and 
conceding  that  petitioner  might,  upon  such 
ctmvlctlon  In  the  superior  court,  avail  him- 
self of  an  application  for  a  writ  of  review 
to  have  the  Judgment  annulled,  or  seek  re- 
lease from  custody  by  habeas  corpus,  never- 
theless no  purpose  could  be  served  In  sub- 
jecting petitioner  to  a  trial,  the  result  of 
which,  ccmcededly,  would  be  a  nulUty.  Clear- 
ly, upon  the  facts  presented,  the  court  should 
l>e  prohibited  from  taking  any  action  In  the 
case,  other  than  to  make  an  order  dismiss- 
ing the  same.  Hogan  v.  Superior  Court,  16 
Cal.  App.  783,  U7  Fac.  947. 

The  demurrer  interposed  to  the  petition  is 
overruled,  and  the  respondent  commanded  to 
desist  and  refrain  from  further  proceeding 
with  the  trial  of  that  certain  case  pending 
in  the  superior  court  of  Kern  connty,  num- 
bered Crim.  1841,  wherein  the  people  of  the 
state  la  plaintiff  and  t)etltioner  is  defendant, 
or  from  taking  any  action  therein  other  than 
to  make  an  order  granting  defendant's  mo- 
am  for  tlie  dismissal  of  Uu  same. 

We  conenr:   CONBEl,  P.  J.;  JAM£S,  J. 
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GALLWEY  r.  OALBREATH.     (Ctr.  2817.) 

(District  Court  of  AppeiO,  Eirst  District,  DM- 
aioD  1,  CaliforDia.  Dec.  18.  1919.  Rehearing 
Denied  Jan.  16,  1920.  Hearing  Denied  by 
Supreme  Court  Feb.  16,  1920.) 

1.  BbOKSBS  4=:>63(1)— EVIDENOK  WABMUmD 
BBCOVXBT  rOB  8UVI0EB. 

Bvidence  that  defendant  made  a  written 
proposal  to  real  estate  brokers  for  an  excbaoge 
of  property  with  a  third  party,  that  the  brokers 
procured  the  third  party  to  accept  the  ofEer, 
and  the  parties  ordered  tb'e  titles  examined  and 
deposited  their  deeds  in  escrow  and  a  check  for 
the  difference  in  values,  and  that  defendant 
withdrew  his  deed  and  check,  and  refused  to  go 
on  with  the  arrangement,  though  Che  third 
party  was  ready,  able,  and  willing  to  make  the 
exchange  on  his  own  terms,  supported  a  recov- 
ery by  the  broker's  assignee. 

2.  Bbokebs  4=^7(2)— Aobeeuent  foe  dotjbui 

COMMISSIONS  does  NOT  FBEVENT  BKCOTEBY 
WHEN  Known  TO  nBnNDAHT, 

That  real  estate  brokers  were  to  receive  a 
commission  from  each  party  to  an  exchange  of 
land  did  not  prevent  recovery  from  one  of  the 
parties,  who  refused  to  go  on  with  the  exchange, 
wh«:e  it  did  not  appear  that  he  did  not  know  « 
that  tb^  were  to  receive  double  commissions. 

3.  Amu.  AND  EBROB  4=»173(2)— OBJXOTions 
TO  BECOVEBT  NOT  tTBGBD  BELOW  HOT  ATAIL- 
ABU. 

Objections  that  real  estate  brokers  sning  for 
commissicms  were  to  receive  a  commission  from 
each  party,  and  that  one  of.  the  terms  of  de- 
fendant's offer  to  exdiange  land  was  not  ac- 
cepted by  the  other  party,  were  not  availaUe 
on  appeal,  where  they  were  not  urged  below, 
and  the  ease  was  not  fried  on  such  theories. 

4.  Bbokebs  4=>57(2) — Defendant  waived  be- 
quibbuent  of  offeb  which  otheb  pabtt 
did  not  accept  as  hade. 

A  requirement  of  defendant's  offer  to  ex- 
cbange  lands,  made  to  brokers,  that  the  other 
party  should  assume  a  mortgage,  was  waived,  - 
where  the  other  party  only  agreed  to  take  the 
property  subject  to  the  mortgage,  but  defendant 
made  no  objection  to  the  form  of  acceptance, 
and  in  depositing  his  deed  in  escrow  did  not 
conditim  delivery  on  compliance  with  such  re- 
quirement. 

Appeal  from  Sn[>erlor  Court,  OUj  and 
County  of  San  Prandaco;  Daniel  O.  Deasy, 

Judge. 

Action  by  K.  Gallwey  against  A.  J.  Gal- 
breath.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Afiirmed. 

A.  GamlnettI,  Jr..  and  H.  F.  Shaw»  both  of 
San  Francisco,  for  aivellant 

Gerald  0.  Halaey.  of  San  IVanclsoo^  for 
reBp<Hident 

KEBSIGANt  J.  Ttala  Ifl  an  appeal  from  a 
Judgment  In  Uivot  ot  plaintiff  for  services 
roidered  by  his  assignor  as  a  broker  upon 
the  exchange  of  certain  real  property.  Plalu- 
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tut  bad  Judgment  below,  and  defoidant  ap- 
pealiL 

[1]  It  is  first  claimed  that  the  evidence  Iji 
InsufBcient  to  sui^ort  the  findings  and  judg- 
ment. We  see  no  merit  In  tbis  contention. 
It  appean  from  the  evidence  that  def^dant 
delivered  to  J.  W.  Wright  &  Co.,  a  corpora- 
tion engaged  in  tbe  real  estate  boslness,  a 
written  proposal  for  the  exdiange  of  certain 
real  property  controlled  by  blm  for  certain 
other  property  owned  by  one  Dawson  Com- 
pany. The  properties  were  of  different  valoes, 
and  were  both  subject  to  incambrancea.  By 
tbe  terms  of  defendanfB  proposal  he  agreed 
to  pay  as  an  addltlcNial  consideration  for 
said  exchange  the  sum  of  910,000.  This 
sum  was  to  be  partly  made  up  from  amounts 
due  defendant  upon  certain  warrants  for 
fire  insurance  by  reason  of  a  fire  loss  on 
the  property  he  sought  to  exdiange.  The 
evidence  further  shows  that  the  Dawson 
C<»npany  was  procured  by  Wright  &  Co.,  and 
that  it  accepted  defendant's  offer,  and  that 
the  respective  parties  thereafter  ordered  the 
titles  examined,  and  caused  to  be  prepared  by 
Wri^t  is  Co.  a  statement  prorating  tbe  In- 
,  terest,  taxes,  and  water  rates,  with  a  view 
of  consummating  the  exchange  witMn  tbe 
time  limited  by  agreement.  It  U  also  in 
evidence  that  the  Dawstm  Cixnpany  placed  in 
escrow  its  deed  wltb  the  title  company,  and 
that  defendant  did  likewise,  and  in  addition 
thereto  deposited  his  check  for  tbe  amount 
found  to  be  due  fr<Hn  tilm  to  the  Dawson 
Ckimpany,  as  represented  by  tbe  prepared 
statemenL  Thereafter  defendant  wlUidrew 
his  deed  and  check  and  refused  to  go  w 
with  the  arrangement  It  also  appears  that 
the  Dawson  Company  was  always  ready, 
able,  and  willing  to  make  tbe  exchange  upon 
defendant's  own  terms.  The  evidence,  there- 
fore, In  this  respect  supports  the  judgment 

[2, 1]  Further  grounds  are  urged  by  appel- 
lant for  a  reversal.  It  is  claimed  first  that 
defendant's  proposal  of  exchange  required 
the  Dawson  Company  to  assume  the  mort- 
gage on  the  Oalbreath  pr<^rty,  and  that  the 
evidence  tailed  to  show  that  It  tiad  consulted 
to  this  requirement,  but  tbat  oa  the  contrary, 
It  bad  only  agreed  to  take  the  property  sub- 
ject to  the  mortgage.  It  Is  also  claimed  that 
as  it  am)ears  from  tbe  evidence  that  Wright 
&  Co.  were  to  receive  a  commission  ttom  both 
parties,  this  fact  prevents  a  recovery  on  the 
part  of  plaintiff.  There  Is  no  evidence  In 
tbe  record  to  show  that  defendant  did  not 
know  that  Wright  &  Co.  were  to  receive 
double  commissions.  Besides  this,  neltber 
one  of  these  objections  was  urged  In  tbe  court 
b^w,  and  tbe  case  was  not  tried  on  either  of 
tbese  theories. 

[4]  With  rtference  to  tbe  first  objection. 
It  furUier  appears  that  defendant  made  no 
objecticn  at  any  time  to  tbe  form  of  accepts 
ance  by  the  Dawson  Company,  and  his  in- 


structions to  the  title  conqxuiy  ooDcemlnff 
the  delivery  of  his  deed  and  diedc  oimtalned 
no  Bucb  condititHis.  Defendant's  acts  show 
a  waiver  of  this  requirement 

Tbe  evidence,  as  a  whole,  shows  Qiat  de- 
fendant was  desirous  of  avoiding  his  c<m- 
tract,  and  arbitrarily  did  sa  Plaintiff's  as- 
signor, baving  produced  a  customer  ready, 
able^  and  willing  to  nmsummate  the  ex- 
change, was  entitled  to  his  ctHnmissimi. 

For  the  reaaona  glvoit  tike  Judgment  Is  af- 
firmed. 

We  concnt :  WASTE,  P.  J.;  BIOHABDS,  J. 


MORGAN  et  bL  T.  SOCTHEBN  PAa  OO. 
(Civ.  8106.) 

(District  Court  of  AmmsI,  First  District,  Pivi- 
ston  1,  California.  Dee.  23,  18U.  Hearins 
Denied  by  Supreme  Court  Feb.  19, 1920.) 

L  Cabhebs  «s>816(6)  —  Pbuca  VAcn  pab- 
stncpnoN  or  nbgzjoknci  fbok  injubt  to 

PASSBNOBB  BT  DKBAILUBirT. 
When  a  passenger  is  injured  by  derailment 
of  a  train,  tb«  (act  of  sudi  an  accident  raises  a 
prima  fade  presumption  of  negligence,  which 
tbe  railroad  has  the  borden  to  overcome  by 
clear  proof  lliat  the  accident  could  not  have  been 
avoided  by  the  ntmoet  practical  care  and  dili- 
gence, and  that  It  proceeded  (nun  MmetbinK 
against  which  no  human  foresight  could  have 
provided. 

2.  Caikxbbs  «b3»281— Pubohabb  of  bul  fboh 

OOHFEmiT  KAHUrAOTOBKB   POBB    ITOT  BK- 

ubvb  cabbds  nox  LzaniLtTT  vob  dbrot. 
A  laHroad  was  not  excused'  frtmi  exendsinc 
the  utmost  care  and  dUigence  tor  the  safety  of 
paasengera  to  discover  defects  in  a  rail  by  the 
fact  that  the  rail  was  constractsd  by  a  compe- 
tent and  skilled  manufiicturer,  from  whom  it 
was  purchased;  the  mannfactarer  having  been 
the  road's  agent  or  servant  In  rolling  the  rail, 
for  whose  want  of  care  it  was  resixHisible. 

3.  Cajkbzbbs  4=»291— Rbspoksibiutt  op  car- 
bieb  or  fassenqebs  fob  oefects  in  bah,. 

A  common  carrier  is  responsible  (or  defects 
in  a  rail  caualng  derailment  injuring  a  passen- 
ger which,  even  though  not  discoverable  after 
the  rail  came  into  Its  possession,  coold  have  been 
discovered  by  the  most  careful  and  thorouffh 
examination  during  mannfacture. 

4.  Gabbixbs  ^820(12)— Mattebs  open  to 
jdby'b  conbidebation  ilf  detebuininq 
skqliq^kck  in  usb  of  rail  which  bboke. 

In  an  action  for  injuries  to  a  railroad  pas- 
senger through  breaking  of  a  rail  causing  de- 
railment the  fact  that  tbe  train  vea  late  and 
running  very  fast  that  tbe  accident  happened  at 
a  curve,  the  great  length  ta  time  the  broken  rail 
had  been  in  use,  etc.,  were  matters  open  for  the 
consideration  of  the  jury  on  the  liKiae  of  the 
railroad's  negligence  In  using  a  rail  with  a 
latent  defect. 


iror  othOT  eases  see  hid*  topic  and  KBT-NUMBBR  In  aU  K«y-Mnmb«rM  Dlgats  and  Indexet 
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S.  <i**T^  «S931S(6)— PaooF  or  iRJrmT  to 

PAWUiaU  BT  DBUrLMKWT  WAREA.KTB  IR- 

vBuntcB      nauoKifoi  mriuu  bu  xfba 

Loqirmm  mdxb. 
Under  tfaa  doctrine  of  res  lp«a  loqoitar, 
PRxtf  diat  injnrj  to  a  railroad's  paasenger  was 
caoeed  bj  deraUment  of  the  traJn,  under  the 
contnd  and  managnnent  of  the  ndlroad,  war- 
ranted the  inference  of  negligence  on  its  part 
withoDt  tnrther  showing  by  plaintiff  passenger 
and  her  hasband ;  the  burden  then  devolring  on 
the  road  to  show  It  was  not  gnilty  of  ue^ifence 
lot  which  it  coo  Id  be  charged. 

QL  TaiAZ.  9=3848  —  Ybbdzot  fob  FUcmFFS 

ZHPUES  nrfDIRO  AOAinST  KAILBOAD  On  18- 

Bca  or  mouflBSCB. 
In  an  action  against  a  railroad  for  Injories 
to  plaintiff  wife  in  a  derailment  accident,  verdict 
of  the  jury  for  plaintiff  wife  and  hasband  im- 
plied finding  against  defendant  railroad  on  the 
issae  of  its  negligence  under  the  res  ipsa  kKjui- 
tnr  rule. 

7.  DaVAOES  ^3180  (1)  —  $3,100  TBBDICI  FOB 
FEBSORAL  mjTTBT  HOT  EXCB8SIVB. 

{3,100  verdict  fn  favor  of  plaintiff  wife  and 
hasband  for  injnriee  to  the  wife  in  a  derailment 
accident  held  not  excessive ;  there  being  evidence 
to  BQpport  plaintiffs*  claim  as  to  the  nature  and 
extent  of  the  wife's  injuries,  nothing  to  indicate 
the  verdict  was  the  result  of  passion  or  prejudice 
of  the  jury,  and  it  not  being  grossly  dlspropor-, 
tionate  to  any  Teaaonable  lii^t  of  compensation. 

Appeal  froan  Snp«lor  Court,  Loa  Angeles 
County;  Cliarles Monroe.  Judge. 

Action  by  Margaret  Horton  Morgan  and 
others  against  the  Southern  Pacific  Company. 
From  Judgment  for  plaintifCs  deftodant  ap- 
peals. Affirmed. 

Henry  T.  Qage.  of  Los  Angles,  for  appe- 
lant. 

Valoitine  ft  Kewby,  of  Los  Angeles,  for  re- 
qioDdents. 

WASTE,  P.  X  Plaintiffs,  wife  and  hns- 
band,  brought  this  action  for  the  recovery  of 
damages  for  injuries  received  by  the  wife 
through  derailment  of  a  car  being  operated 
by  defendant  on  Its  main  line  In  Arizona, 
while  she  was  a  passenger  thereon.  All  the 
allegations  of  plaintiffs  with  relation  to  the 
negligence  of  the  defendant  and  the  Injuries 
to  Mrs.  Morgan  were  denied  by  the  defend- 
ant. For  a  farther  answer  and  defense,  it 
alleged  that  the  derailment  of  the  train  was 
caused  by  a  break  in  the  track,  through  no 
carelessness  or  negligence  of  Itself  or  any  of 
its  servants,  ^ot  resulted  from  latent  defects 
in  the  rail  not  discoverable  by  usual  and  or- 
dinary Inspection  and  examination.  Defend- 
ant asked  for  a  directed  verdict,  which  was 
refused.  The  Jury  found  in  favor  of  the 
platntilts  for  $3,100.  A  motion  for  a  new 
trial  made  by  defendant  was  denied,  and 
this  appeal  la  from  the  judgment  entered  on 
the  verdict  in  plaintiffs'  favor. 


The  train  on  which  the  Injured  plaintiff 
was  riding  was  running  westerly  from  Tuma 
to  Los  Angeles.  At  the  time  of  the  acddoit  It 
was  late,  and,  according  to  one  witness,  "run- 
ning very  fast."  The  derailment  took  place 
on  a  "two  degree,"  or  what  is  commonly  call- 
ed In  railroad  parlance  a  very  eaay,  curve. 
The  engine  and  some  of  the  cars  remained  on 
the  track,  while  the  diner,  two  Pullmans,  and 
the  observation  car  were  derailed  and  turned 
over  on  the  outer  side  of  the  curve.  Having 
shown  these  facts  and  established  a  prima 
facie  case  by  showing  that  the  Injury  to  Mrs. 
Morgan  occurred  while  she  was  being  carried 
as  a  passenger  by  defendant,  through  the  use 
by  it  of  an  iuatrumentality  under  its  control, 
plaintiffs  rested 'their  case. 

Defendant  thereupon  introduced  evidence 
showing  that  an  inspection  of  the  scene  of  the 
accident  by  the  division  engineer  of  the  de- 
fendant and  others  disclosed  a  broken  rail  at 
that  point,  which.  In  the  oplnitm  of  these  wit- 
nesses, caused  the  derailment  of  the  train. 
The  division  engineer  testified  that  the  rail 
broke  because  of  an  initial  weakness,  or  la- 
tent defect,  In  its  manufacture,  caused  by  per- 
mlttiug  slag  to  be  roiled  into  the  steel,  pro- 
ducing what  Is  technically  called  a  "piped 
rail,"  or  one  having  a  concealed  hole  or  hol- 
low space  In  its  Interior.  A  break  of  that 
kind,  tbe  same  witness  testified,  is  not  dis- 
coverable by  the  usual  and  ordinary  means  of 
track  inspection  and  examination  conducted 
by  the  defendant,  for  the  reason  that  tbe  de- 
fect is  ratlrely  within  the  metal,  with  no  visi- 
ble indication  on  the  surface  to  show  It  and 
nothing  by  which  the  Impending  failure  of  the 
rail  may  be  foreseen  before  an  accident  oc- 
curs. Such  defects  usually  develop  In  the 
ball,  or  top  portion,  of  the  rail,  which  falls,  or 
sags,  at  that  point  This  sagging  causes  no 
sound  as  the  wheels  pass  over  It  and  can  only 
be  detected  by  sight  and  observation.  The 
crest  of  the  rail,  not  being  touched  and  corre- 
siwndingly  worn  with  the  rest  of  the  bearing 
surface  by  the  passage  of  car  wheels,  develops 
an  elliptical  discoloration,  which,  to  the  train- 
ed observer,  gives  notice  of  the  presence  of 
the  defect. 

In  support  of  its  contention  that  the  ordi- 
nary means  of  examination  and  inspecticxi  of 
the  roadbed  were  used,  defendant  showed 
that  Casey,  the  section  foreman,  made  an  in- 
spection of  the  track  where  the  accident  oc* 
curred  on  Thursday,  two  days  before  the 
wreck.  He  made  his  Inspection  while  riding 
on  the  front  of  a  motorcar  and  seated  about 
4%  feet  above  the  rail.  Kelleher,  foreman  of 
an  adjoining  section,  testified  that  the  broken 
rail  caused  tbe  derailment  t>ecause  of  the 
curve.  He  passed  over  the  track  ten  or 
twelve  hours  before  the  accident  on  a  veloci- 
pede car,  and  later  walked  back  over  that 
part  where  the  wreck  occurred,  pushing  his 
velocipede  before  him,  and  looking. for  and 
repairing  some  broken  bondwires  of  the  slg- 
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nal  system.  He  testlfletl  Ibat  be  examined 
the  track  and  did  not  see  anything  wrong 
with  it.  Aboat  six  months  before  the  acci- 
dent he  had  r^laced  the  ties  on  that  section 
of  the  road,  re  lined  and  gaged  the  tratA:',  and 
had  not  discovered  any  defect  In  the  rail  at 
that  time.  Brown,  roadmaster  of  the  defend- 
ant, passed  over  the  track  about  three  days 
before  the  wreck  occnrred,  giving  it  the  "usn- 
al  method  of  track  inspection,"  which,  he  tes- 
tlfled,  was  to  go  over  the  line  on  a  motorcar, 
seated  aboat  a  foot  and  a  half  above  the  rails. 
Mathews,  division  engineer  of  the  company, 
also  testified  that  he  Ins^ted  the  track 
about  ten  days  before  the  wreck,  making  the 
examination,  he  thought,  from  the  rear  end 
of  a  train  which  was  going  in  the  neighbor- 
hood of  30  miles  an  hour.  The  discoloration 
of  the  rail  caused  by  the  sagging,  so  he  teetl- 
fled,  could  be  observed  In  thus  passing  over 
the  track. 

The  fractnred  rail  was  a  Carnegie  rail, 
weighing  75  pounds  |>er  yard,  purchased  In 
1899  from  the  Sdgar  Thompson  mills,  which 
was  stipulated  to  t>e  a  reputable  house  en- 
gaged In  the  manufacture  of  steel  rails.  At 
the  time  of  the  accident  it  had  been  laid  and 
In  use  for  17  years  on  the  main  line  of  de- 
fendant as  the  outside  rail  on  2  per  txxtt 
curve.  Parts  of  the  broken  rail  were  brought 
Into  court  and  exhibited  to  the  jurors. 

On  cross-examination  of  defendant's  wit- 
nesses, plaintiffs  developed  the  fact  that  tJie 
tendency  In  railroad  practice,  In  recent  years, 
had  been  to  Increase  the  size  of  rails  used  in 
main  line  construction  to  as  high  as  120 
pounds  to  the  yard;  that,  having  gone  to  a 
point  where  the  best  results  were  not  obtained, 
during  the  last  16  years  it  has  been  con^dered 
the  best  practice  to  have  90-pound  rails ;  that 
the  gross  wei^t  of  the  engines  In  use  by  de- 
fendant bas  increased,  but  the  wheel  loads 
have  not  materially  grown.  The  division  engi- 
neer of  defendant  also  testlQed  that  "several 
broken  rails  a  month"  occurred  on  his  divl< 
ston,  and  that  "piped  rails"  were  a  very  fre- 
quent occurrence;  that  as  soon  as  detected 
they  were  taken  up  and  replaced. 

[1]  When  a  passenger  is  Injured  by  the  de- 
railment of  a  train,  the  fact  of  such  an  acci- 
dent raises  a  prima  facie  presumption  of  neg- 
ligence, wblcta  the  railway  company  has  the 
burden  of  overcoming  by  clear  and  explicit 
proof  that  the  accidrat  could  not  have  been 
avoided  by  the  utmost  practical  care  and 
diligence,  and  that  It  proceeded  from  some- 
thing against  which  no  human  prudence  or 
foresight,  on  the  part  of  the  company,  could 
provide.  3  Thompson  on  Negligence  (2d  Ed.) 
pars.  2909,  2910;  Fairchild  v.  California 
Stage  Co.,  13  Ca!.  599,  604;  McCurrle  v. 
Routhem  Pacific  Co.,  122  Cal.  658,  661,  55  Pac. 
S24.  That  such  is  the  law  Is  admitted  by  the 
appellant.  Upon  the  state  of  the  evidence, 
however,  it  claims  exoneration  In  the  Instant 
case.  It  relies  first  upon  the  stipulated  tact 
that  it  pnidiased  the  rail  foimlng  part  of  Its 


trade  from  a  manufiaptorer  of  reputation, 
and,  second,  that  aft»  employing  all  reason- 
able care  and  skill  for  the  purpose  of  detect- 
ing any  weakness  in  the  rail,  the  defect  which 
was  the  cause  of  the  accident  remained  un- 
disclosed, and,  in  fact,  could  not  be  discovered 
by  means  of  the  enuninatUm  wblfib  the  de- 
fendant made. 

[21  The  precise  auestion  we  are  here  con- 
fronted with  was  elaboratly  ooasidered  by 
the  Supreme  Court  ot  this  state  in  Treadwell 
V.  Whlttier,  80  Cal.  574,  22  Pac.  266,  6  L.  R. 
A.  498, 13  Am.  St.  Bep.  176.  So  completely  Is 
the  matter  there  discussed,  and  so  thoroughly 
are  the  authorities  examined  and  quoted 
from,  that  the  declslw  may  be  said  to  be 
the  leading  case  In  California  upon  the  sub- 
ject. It  was  there  said  (80  Cal.  588,  22  Pac. 
270,  6  L.  B.  A.  49S,  13  Am.  St  Hep.  176): 

"The  doctrine  of  the  American  courts  is  stUl 
more  strict  and  explicit,  and  the  general  current 
of  the  anthorities  is  that  the  carrier  of  passen- 
gers la  bound  to  the  utmost  care  and  diligence 
of  very  cautioos  persons,  and  is  reaponsible  for 
any,  even  the  smallest,  neglect;  holding  their 
nndertaklns  to  be  to  carry  their  passengers  with 
safety  w  far  as  human  care  and  foret^ght  can 
go.- 

It  Is  settled  by  that  dedsloii,  and  seems  to 
be  weU-estabUshed  by  the  cases  tiierdn  ex- 
amined and  "Cited,  that  appellant  was  not  ex- 
cused .from  tbe  degree  of  care  and  diligence 
pointed  out,  by  the  fact  tbat  the  rait  in  use 
was  constructed  by  a  competent  and  skilled 
manufacturer,  from  whom  it  pnrdiased  it. 
The  manu&cturer  was  Its  agent  or  servant 
in  the  rolling  of  the  rail,  and  It  Is  responsible 
for  any  want  of  care  of  the  maker.  The  ob- 
ligations of  care  and  foreai^t  rested  upon 
the  defendant  usiDg  the  rail,  and  it  cannot 
shift  it  from  itself  to  anotbor  perauL  Wheth- 
er the  rail  was  manufactured  In  the  work- 
shop of  defendant  by  agents  ^ployed  for  the 
purpose,  or  by  a  manufacturer  engaged  in  tho 
bui^ess  of  supplying  such  articles  for  sale, 
defendant  was  bound  to  see  that  In  Its  mak- 
ing no  care  or  ^kiU  was  omitted. 

"When  such  care  and  skill  has  been  exercised, 
the  defendants'  duty,  in  this  respect,  has  been 
disdiarged.  If,  on  the  other  hand,  a  defect  exist 
in  the  construction  whidi  might  have  been  detect- 
ed and  remedied,  they  are  answerable  for  the 
coDsequences."  Hegeman  v.  Western  B.  R. 
Corp.,  16  Barb.  (N.  Y.)  353,  356,  cited  approv- 
ingly in  Treadwell  v.  Whittier,  supra,  80  CaL 
697,  22  Pac.  266,  S  L.  R.  A.  408.  13  Am.  St. 
Bep.  175. 

[$]  Following  the  Treadwell  Case,  the  Sa- 
preme  Court  has  steadfastly  adhered  to  the 
doctrine  there  laid  down  that  in  this  state  a 
common  carrier  is  responsible  for  defects 
which,  even  though  not  discoverable  after  the 
Instrumentality  came  Into  Its  possession, 
could  have  been  discovered  by  the  most  care- 
ful and  thorough  examination  during  the  pro-  ' 
cess  of  manufacture.,  Slemsen  t.  Oakland  S. 
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L.  ft  H.  By-.  184  Cal.  494.  -ttV,  66  Pac.  672; 
Jacob!  T.  Bvllden^  Realty  Co..  174  Col.  TOB, 
710, 1B4  Pac  384.  li.  R.  A.  19170,  606 ;  Tread- 
weU  T.  Wblttler,  sapra.  80  CaL  p.  fi04  et  seq., 
22  Pa&  266,  6  U  B.  A.  408,  IS  Am.  St.  Beik. 
175.  In  riew  of  the  above  rule,  so  strongly 
drawn  In  tibia  state,  we  fed  that  the  lower 
court  could  not  say,  as  matter  ot  law,  that 
the  detoidant  had  gnccesaftiUy  met  the  bur- 
den Imposed  upon  it  by  itfalntUW  pzima  fade 
case.  Def^dant'a  <mly  wltoees  as  to  the  la- 
tent defect  and  its  cause  never,  had  any  [tac- 
tical ei^erience  In  the  manufacture  of  or 
science  of  making  rails.  So  far  as  the  record 
discloses  he  was  never  In  any  way  ocainected 
with  satb  work.  There  was  no  evidence  aa  to 
the  processes  or  care  employed  In  the  rolling 
mllla  to  eliminate  slag  from  rails,  or  as  to 
tests,  or  of  examination  In  their  manufacture. 
The  effect  of  the  evidence,  as  we  view  it,  is 
that,  after  the  rail  was  made  and  purchased 
by  defendant,  such  defects  In  its  ianec  fabric 
are  not  discoverable,  camiot  be,  and,  as  mat- 
ter of  fact,  in  the  instant  case,  were  not,  dis- 
closed by  "the  usual  and  OTdlnary"  methods 
of  Inspection  pursued  defendant 

[4.  S]  As  before  stated,  the  broken  portions 
of  the  rail  were  submitted  to  Jurors.  They 
may  not  have  been  satisfied  with  the  theory 
of  the  expert,  as  against  the  result  of  their 
own  Inspection  and  examination.  As  was 
pointed  out  in  Siemsen  v,  Oakland  S.  L.  & 
H.  By.  supra,  and  its  companion  case,  Johh- 
ten  T.  Oakland,  etc.,  Ry.,  127  CaL  608.^60 
Pee.  170,  the  Jury  may  have  consldoed  other 
dim  instances  attending  the  accident  which. 
In  their  Judgment,  entered  into  a  cons^derf^ 
tifm  of  the  case.  The  fact  tiut  the  train 
was  Inte  and  running  very  fast,  the  haiqpen- 
Ing  of  fl»  acddat  at  a  curve,  the  great 
length  of  time  the  broken  rail  had  been  in 
use,  its  wel^it.  Its  texture  and  jdiysical 
qualities  appearing  from  the  inspection,  the 
ereditdlity  of  the  witnesses,  and  the  prob- 
ability of  ttte  correctness  of  the  theories  ad- 
vanced by  .defendant  aa  to  ttie  cause  cf  the 
accident,  woe  all  proper  matters  for  the 
eonsld»«tlon  of  the  Jury  In  arriving  at  a 
verdict  Under  the  doctrine  ctf  res  ipsa 
loquitor,  proof  lliat  tlie  injury  to  Mrs.  Mor- 
gan WBB  caused  by  the  derailment  <tf  the 
train,  whkdi  was  under  the  control  and  man- 
agemoit  of  defendant,  warranted  the  Infer- 
ence of  negligence  on  the  part  of  defendant 
without  fortheo-  showing  on  the  part  of  the 
plslntiCb.  Bheannan  ft  Bedfleld  on  Negli- 
gence (eth  Bd.)  i  516.  nie  burden  then  de- 
volved upon  the  dtfttidant  to  show  ttiat  it 
was  not  guilty  ot  n^iUgence  for  whidi  it 
could  be  charged.  Treadwell  v.  Wbittler. 
supra.  80  Gal.  682.  22  Pac.  266,  ff  L.  B.  A 
498.  18  Am.  St  Bep.  176.  In  the  case  of 
Sweeney  v.  Erving,  228  U.  S.  28S,  240^  S8  Sup 
Ct  416»  418  (67  L.  Ed.  816.  Ann.  Caa.  1914D, 


"In  onr  opinion,  ns  ipsa  loquitur  means  that 
tlte  fiusts  of  the  cecnrienea  warrant  tin  iaference 
of  □egligence.  not  that  they  compel  sadi  an  In- 
ference; that  ther  famish  drenmstantial  evi- 
dence of  negligence  where  direct  evidence  of  it 
may  be  lacking,  bat  it  la  evidence  to  be  w^bed. 
not  necessarily  to  be  accepted  as  aufficient ;  that 
they  call  for  .explanation  or  rebattal,  not  necea- 
aarilr  that  tliey  require  it;  that  they  make  a 
case  to  be  declided  by  the  jury,  not  that  they 
fcH'estell  the  verdict  Bes  ipsa  loquitor,  where 
it  applies,  does  not  omvert  tiie  defendant's  gen- 
eral issue  Into  an  affirmative  defense.  When  all 
the  evidence  Is  In,  Uie  question  for  the  jury  is 
whether  the  preponderance  is  with  the  ididntlfl." 

[6]  The  verdict  of  the  jury  In  the  instant 
case  Implies  a  finding  against  defendant. 
Word  en  v.  Central  Fireproctf  Building  Oo., 
172  Cal.  94,  96.  165  Pac.  830. 

[7]  Appellant  assails  the  verdict  upon  the 
ground  that  it  is  excessive.  There  is  ample 
evidence,  if  believed,  to  support  the  claim  of 
plaintiffs  as  to  the  nature  and  ratent  of  Mrs. 
Morgan's  injuries.  There  is  nothing  In  the 
record  to  indicate  that  the  verdict  was  the 
result  of  passion  or  prejudice  on  the  part  of 
the  jury.  It  is  not  grossly  dl^ropOTtionate 
to  any  reasonable  limit  of  compoisatlon  war- 
ranted by  the  facts  in  the  case,  and  the  trial 
court  was  correct  in  refusing  to  set  it  aside.  ■ 
Zlbbell  V.  Southern  Pacific  Co.,  160  Cal.  237, 
254, 118  Pac.  513 ;  Bond  v.  United  RaUroads, 
159  Cal.  270,  286.  113  Pac.  866,  48  U  R.  A 
CN.  S.)  687,  Ann.  Cas.  1912C,  60;  Harrison  v. 
Sutter  St.  By.  Co.,  116  Cal.  166,  164,  47  Pac. 
1019. 

The  rulings  of  the  lower  court  here  as- 
sailed were  correct.  The  motion  for  a  new 
trial  was  properly  doiied. 

The  Judgment  is  affirmed. 


We  c<mciir: 
GAN,  J. 


BIOHABDS,  X;  KEBBI- 


90Q,  the  United  States  Supreme  Court  said:  j  equity. 


QAUFOBNIA  PAOKINO  OOBPOBATION 
V.  EMIRZIAN.  (Oiv.  8016.) 

(District  Court  of  Appeal,  BTrst  District.  Divi- 
sion 1,  California.  Dec.  23,  1019.) 

1.  Vbhdos  and  ptraonASBB  4c»21d— Etidbrcb 

SHOWINQ  NO  AS8DUFTI0N  BT  PtTBCHASKB 
OF  SEULEBS*  CONTRACT  TO  OELrVEX  FBUrr. 

Evidence  held  to  snstain  finding  that  de- 
fendant purchaser  of  land  did  not  assume  to 
carr;  out  the  sellers'  contract  to  deliver  fruit 
growing  thereon  to  plaintiff's  asidgn<». 

2.  BXFOBlCATIOIf    or    UraiBUKBHTB  ^11— 

Reueot  in  case  or  accidbntaz,  omsBioir 

FBOM  CONTEACT. 

If  a  contract  for  the  aale  of  land  accidental- 
ly had  omitted  to  bind  the  buyer  to  the  fulfill- 
ment of  the  sellers*  contract  to  deliver  growing 
fruit  to  plaintiff's  assignor,  plaintiff's  proper 
remedy  would  have  been  to  seek  reformation  In 
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8.  Fbauiw,  btatutb  or  «=»*4(4)— Cohtbaot 

TO  inCUm  RDZT  ROT  TO  BE  PKBVOBUBD 
WITHIN  A  TUX. 

A  eontnct  for  uk  and  ddlveir  of  frolt,  not 
to  be  perfonncd  within  a  Tear,  niDit  be  In  writ- 
inf,  as  within  tJte  statute  of  frauds. 

4.  Novatton'  ^3>7— Bttbden  on  puuimnr  to 

SHOW  HECE86AST  UEETIIVa  OF  HINDS. 

To  establish  a  novation,  plaintiff  most  show 
a  meeting  of  the  minds,  effectLig  a  snbstitatlon 
of  the  new  party  for  the  original  party  to  the 
contract. 

B.  ASBIOHIIKHTB    <M10   B?qUlTABI»  ABBXON- 
ICBHT  or  OOKTBACT  THBOUOH  ACCEPTAJVCK  07 

BENinra  nor  EvncTBD  bt  action  under 

ANOTHER  CONTRACT. 
Where  the  buyer  of  land  did  not  deliver 
fruit  under  his  sellers'  contract  with  plaintiff's 
assignor,  but  under  his  own  contract  with  a 
third  person,  he  did  not  Toluntarllj  accept  the 
benefits  of  the  contract  between  his  sellers  and 
plainciS's  assignor,  so  as  to  effect  an  equitable 
aseignment  of  the  contract,  bii"d<''g  upon  him 
under  Civ.  Code,  1 1S89. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judc& 

Action  by  the  California  Packing  Corpora- 
tion against  Charles  Emirzlon.  From  judg- 
ment for  defendant  for  costs,  and  from  an 
order  granting  plaintiff  new  trial,  plalntUt 
and  defendant  appeal.  Order  granting  new 
trial  reversed,  and  original  Judgment  af- 
flrmed. 

Short  A  SuUierand,  of  Fresno,  for  apiiel- 
lant 

Ifc  lib  Coiy,  of  Fresno,  for  re^ondoit. 

BEASLT,  Presiding  Judge  pro  tern.  On 
April  9,  1913,  Pettit  &  Wilson,  ,  a  copartner- 
ship, contracted  in  writing  to  sell  and  deliver 
to  Grltfln  &  Skelley  Company  the  crops  of 
peaches  to  be  grown  during  the  seasons  of 
1913  to  1917,  incluslTe,  upon  certain  lands 
owned  by  the  partnerstalpi  In  lUld,  Pettit 
&  Wilson  entered  into  an  executory  agree- 
ment for  the  sale  of  the  land  to  the  defend- 
ant, pursuant  to  wblch  defendant  has  erer 
since  berai  in  possession  of  and  fannlDg  the 
land. 

Oliis  action  growa  out  of  that  transaction, 
and  it  is  all^^  in  the  complaint  that  the 
CrifBn  &  Shelly  CMupany  assigned  the 
above-mentioned  contract  to  the  plaintiff. 
The  defendant  delivered  the  fhilt  from  the 
land  to  the  plainOff  for  the  season  <tf  lUltt, 
but  Ailed  and  refused  to  deliver  it  during 
1917.  The  action  Is  for  damages  for  this 
failure  to  deliver  the  crop  in  that  year.  The 
defendant  had  Judgment  for  hla  costs. 

[1]  The  plaintiff  was  granted  a  new  trial 
upon  the  aoic  ground  that  the  court  had  foil- 
ed to  find  upon  the  Issue  of  the  assignment 


of  Oie  fmlt  contract  above  mentloBed,  fnni 
GrilBn  &  Skelley  Cwnpany  to  the  plaintiff. 
Both  parties  appeal  from  the  judgment  I>e- 
f  endant  desires  tbo  order  granting  a  new  trial 
reviewed  upon  the  ground  that  One  issue  as  to 
the  assignment  of  the  cmtract  was,  In  view  of 
certain  other  findings  tjt  the  court.  Immate- 
rial. The  plaintiff  was  not  satisHed  with  tbe 
order  granting  the  new  trial,  because  it 
was  granted  upon  the  single  ground  above 
set  forth.  The  qnesUons  raised  by  the  par- 
ties are  entangled;  and,  while  the  appeals 
mi{^t,  we  think,  be  disposed  of  on  technical 
grounds,  we  are  inclined  to  decide  all  ques- 
tions raised;  and  we  are  die  more  disposed 
to  this  course  because  of  tbe  manner  In 
whi(^  the  views  of  counsel  are  presented. 
First,  then,  we  will  consider  the  contentions 
of  plaintiff.  The  trial  court  found  that  de- 
fmdant  did  not,  at  any  time  or  at  all,  assume 
or  agree  to  perform  the  contract  of  Pettit  & 
Wilson  with  the  GrlflUi  &  Skelley  Company 
to  deliver  the  fruit,  and  that  the  delivery  of 
the  1916  crop  was  not  made  pursuant  to  the 
terms  of  that  contract.  The  plaintiff  insists 
that  this  finding  Is  against  the  evidence,  and 
conflicts  with  another  finding  which  Its  coun- 
sel contokds  Is  InferentlaUy  at  least  upon  the 
same  pc^t  of  fkct  Tbe  other  flndiiv,  with 
whldi  It  is  asserted  the  forcing  finding  con- 
flicts. Is  briefly  this:  That  prior  to  the  execu- 
tion of  the  contract  for  the  sole  by  Pettit  & 
Wilson  to  the  defendant  of  the  land  upon 
which  the  fruit  was  to  be  produced  Wilson 
"at  defendant's  request  asked  the  manager 
of  Griffin  &  Skelley  Company  by  telephone 
If  the  company  would  accept  the  peaches 
grown  upon  said  land  from  defendant,"  and 
that  .the  manager  stated  to  WUson  that  be 
would  do  BO.  We  do  not  think  these  tindlnga 
necessarily  conflict  with  each  .other.  They 
may  both  very  well  be  true.  The  conversa- 
tion above  mt  forth  between  Wilson  and 
Griffin  A  Skelley  Company's  manager, 
although  had  at  Emlrzian's  request,  may 
have  had  no  other  purpose  than  to  sett  in- 
formation. It  would  take  Sfnnethlng  more 
definite  than  this  conversation  to  make  a 
binding  agreement  on  Emirzlan's  part  to  as* 
sume  and  perform  the  contract  between  Pettit 
&  Wilson  and  Griffin  &  Sk^^  OMupany, 
and  the  court's  finding  that  Emlrzlan  did  not 
assume  tbe  performance  of  the  amtract  to 
dtilvor  the  fruit  was  lilumlnated  farther  by 
thfe  testimony  et  Wilson  and  dkat  of  Emlralnn 
himself.  Wilson  teatlfled  that  KmlTiilBn  re- 
quested of  him  to  call  upon  Kowan,  tiritUn 
A  Skene's  agent,  and  ask  him  if  Qnirzlan 
could  deliver  the  peaches  under  the  contract. 
Rowan,  on  being  called  and  asked  If  he 
wanted  the  peaches,  said  he  did.  Wilson  told 
Rowan  that  Pettit  &  Wilson  were  selling  out, 
and  asked  if  he  needed  a  new  contract  and 
Kowan  said,  "No;  let  him  deliver  under  our 
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enmtnct**  When  tUs  was  repeated  to  Bmlr- 
zlui,  Wilson  did  not  remember  what  he  aaid, 
or  If  he  made  maj  repty  at  aO.  Emlxslan 
tntUed  that  he  knew  Pettlt  A  Wilson  had  a 
«ntract  With  Oriffin  ft  Hk^ley  Company; 
that  he  did  not  know-  the  price  for  the 
peadiK  provided  In  this  contract;  and  that 
WllBon  tdq;dicHied  to  Uowan,  but  he,  Emlr- 
ttao,  did  nnt  know  what  Bowan  aaid.  On 
lidng  afterwards  adviaed  br  Pettlt  &  Wilson 
ts  sdl  to  GrifBn  ft  Skelley  Company,  IGmli^ 
tun  testlfled  that  be  said  be  woOld  see 
Bowan,  but.  Instead,  he  saw  aoree,  another 
agent  of  Orfffln  ft  Skell^  Gtmipany,  or  whom 
Emlnlan  assnmed  so  to  be,  and  tbe  latter, 
w  Emlnlan  testlfled,  agreed  to  give  blm 
$22.60  and  92TJM>  for  bis  peadws,  of  which 
thete  were  two  Tarletles.   Emirzlan,  as  has 
been  said,  ddlTered  the  1916  crop  of  peaches 
to  Griffin  ft  Skelley  Company,  as  he  auiHiosed, 
under  the  assumption  that  he  would  be  so 
paid,  pursuant  to  the   conversation  with 
Uoree,  and  when  he  came  to  settle  GrUtin  & 
Skelley  Company  told  him  he  was  delivering 
under  the  Pettlt  ft  WUaon  contract,  and  paid 
him  at  the  rate  therein  provided.  This  was 
$120  short  of  Goree's  price  for  the  crop,  and 
Emirzlan  pocketed  his  loss,  and  did  not  sue 
for  the  difference  because  he  thought  it  was 
too  small  to  be  fought  over.  He  claimed  that 
tbis  settlement  was  his  llrst  Information  that 
any  one  claimed  he  was  botmd  to  deliver  un- 
der file  Pettlt  ft  Wilson  contract  In  1917  be 
md  Us  peadies  daewberb   The  stat«nent 
of  ttie  evidence  tB  snltiGlttit  answer  to  plain- 
tUTs  coatentloii  on  ^  point  of  the  assnmp- 
tim  by  Emlrzian  of  the  obligation  of  Fettit 
k  Wilson  to  deliver  the  peaches  under  the 
contract  The  court'  found  that  Emirzlan  did 
not  HO  assume  to  carry  out  Pettlt  &  Wllscm's 
contract  to  deliver  the  fruit  as  above  set 
forth  to  Orltdn  ft  Skelley  Company,  and  the 
Hading  Is  sustained  by  this  evidence. 

UI  But  there  Is  more  to  be  said  on  this 
polQt.  Pettlt  &  Wilson  and  Emirzlan  were 
making  a  deal,  in  connection  with  this  land 
aud  the  crc^B  thereon,  which  Involved  the 
nun  of  about  f50,000.  The  executory  con- 
tract of  sale  was  drawn,  as  It  shows,  with 
peat  care  and  drcnmspectlon  and  evidently 
b;  a  thoughtful  and  prudent  lawyer.  Two 
other  fruit  contracts  outstanding,  by  which 
Pettlt  &  Wilson  agreed  to  deliver  certain 
other  fruits  than  the  peaches,  were  carefully 
mentioned  In  this  contract  Bmirzlan  a»- 
Eiuned  to  carry  oat  tiie  provisions  of  these 
two  other  frnlt' contracts  by  which  Petttt  ft 
Wilson  were  bound.  On  the  other  hand,  this 
mntract  with  Grlffln  ft  Skelley,  wbUe  ICmlr< 
ilan  knew  of  Its  ezlstenoe,  was  not  mentlim- 
<d  at  all  In  the  executory  contract  tar  the 
■ale  of  tbe  land.  It  seems  obvious  fTMn  this 
that  tbe  parties  carefally  avoided  Undlng 
^mlnten  to  tbe  folflUmeot  of  tbe  GrUUn  ft 
skeiier  Company  CMitract    That  such  an 


omtalon  should  be  acddcoital  Is  hardly  to  be 
assumed  at  this  stage  of  the  case,  and,  tf  It 
was  accidental,  the  pn^r  ronedy  for  the 
plaintllT  was  to  bare  sought  a  ref»matlon  ot 
the  contract 

[S]  Of  oourse,  the  finding  that  Iflniirsian 
did  not  assume  to  carry  out  the  firult  ctmtnct, 
between  PetUt  ft  Wilson  and  Oriffin  ft  SkeUe}- 
is  dedsive  of  this  case.<aitiiep<^t  of  any  con- 
tract at  all  on  his  part  to  d^ver  the  fruit, 
for  U  the  plaintiff  must  rest  on  an  indepoid- 
ent  omtract,  that  is,  a  omtract  iifd^^endoit 
of  that  existing  between  Fettit  ft  Wilson  and 
Griffin  ft  Skell^  Company,  audi  an  inde- 
pendent contract  must  be  In  writing,  for  by 
its  terms  it  was  not  to  be  performed  within 
one  year,  and  so  Is  obnoxious  to  tbe  statute 
of  frauds.   There  Is  no  such  contract  here. 

[4]  Nor  can  we  from  the  tindlngq  and  the 
evidence  deduce  a  novation.  Tbe  findings  are 
sufficiently  broad  to  negative  the  Idea  of  a 
novation.  To  establish  a  novation  the  plain- 
tiff must  show  a  meeting  of  the  minds,  elTect- 
Ing  a  substitution  of  the  new  party  for  the 
original  party  to  the  contract  and  no  meet- 
ing of  minds  to  this  effect  la  apparent  from 
the  evidence  In  this  case. 

[S]  And  we  are  equally  unable  to  agree 
with  plaintiff  that  there  was  an  equitable 
assignment  of  the  contract  binding  up^n  the 
defendant  It  Is  contended  in  this  behalf 
that  Pettlt  ft  Wilson  In  effect  turned  over  the 
contract  verbally  to  EminElan,  and  that  he 
accepted  Its  benefits  during  the  year  1910, 
and  cannot  be  heard  to  say  that  he  was  not 
bound  to  assume  what  are  called  Its  burd«u, 
namely,  the  delivery  of  the  1917  crop.  But 
the  evidence  must  be  construed  as  the  trial 
court  evidently  understood  It,  namely,  that 
Emirzlan  did  not  accept  the  benefits  In  1916. 
According  to  his  testimony,  which  the  trial 
court  evidentiy  credited,  he  did  not  deliver 
In  1916  under  the  contract  at  all,  but  under 
bis  contract  with  Goree.  This  was  not  a 
voluntary  acceptance  of  the  benefits  of  the 
contract  between  Pettlt  &  Wilson  and  GrllHn 
ft  Skelley  Company,  such  as  is  necessary  to 
support  an  equitaUe  assignment  Civ.  Cod^ 
I  1689. 

From  tbe  foregoing  amslderatlons  it  is 
evident  that  the  finding  upon  tbe  allegation 
of  the  assignment  of  the  c(mtract  by  Grlttin 
ft  Skelley  to^the  plaintiff  Is  in  no  sense  mate- 
rial to  the  decision  of  this  case.  'Itils  assign- 
ment must  not  be  confused  with  the  equitable 
assignment  above  mentioned.  There  being  no 
contract  or  agreenient  binding  Emirzlan  to 
deliver  the  fruit  In  controversy,  any  finding 
that  GrIfSn  ft  Skelley  CcHupany  had  assigned 
their  contract  with  Pettlt  ft  Wilson  to  the 
plaintiff  could  not  avail  to  change  tiie  result 
of  tills  case. 

Tta  (ffder.  granting  a  new  trial  on  account 
of  failure  to  find  vpon  the  allegatlm  of  the 
assignment  of  the  contract  by  Grlfiin  ft  Skei- 
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ley  Company  to  Uie  plaintiff  was  therefore 
Imprc^r,  and  1b  teversed;  the  original  judg- 
ment nnut  be  afflmed.  It  Is  bo  ordered. 

We  concur:  aiCHABDS,  J.;  KBBUl- 
GAN,  J. 


Mcpherson    great  western  mill- 

,  INO  GO.    (OiT.  8144.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Dec.  17.  1919.) 

1.  Pabtnbbship  4=30(1)  —  Not  creaixd  bt 
aobeement  to  brabb  pbofitb. 

Where  plaintiff,  an  employ^  of  defendant, 
contracted  to  render  aervicea  and  famish  teams 
and  trudH  for  percentage  of  profits,  bnt  tbe 
contract  provided  Hiat  be  should  not  be  a  part- 
ner, nor  have  any  Interest  in  assets  of  tbe 
business,  there  was  no  partnership;  and.  where 
defendant  wrongfully  appropriated  plaintifTs 
tmcks  and  animals,  plaintiff  may  sue  in  daim 
and  delivery,  and  need  not  proceed  for  an  ac- 
eonnting,  as  in  tbe  case  of  partoership;  it  ap- 
pearing that  plaintiff,  executed  bill  of  aale  of 
the  trucks,  etc,  in  favor  of  defendant  by  way 
of  pledge  to  seeara  performance  of  bia  con- 
tract. 

2.  PUDQEB  «s>3Q— DETBIVDAnT  IN  CLAIU  AND 
IfEUTEBT,  DESIBinO  AH  AOCOTTITTinG,  UUBT 
PLEAD  NECE8SITT. 

Where  plaintiff  aned  In  dalm  and  delivery 
for  property  idedged  aa  secnrity,  alleging  pay- 
ment and  that  nothing  was  due,  and  dafendant 
contented  Itaelf  with  a  general  dental,  defend- 
ant (xnnot  aaaert  tbe  necessity  of  an  account- 
ing, and,  if  dedring  an  accoonting,  must  set  up 
tbe  facts  rendering  tbe  same  necessary. 

8.  Abatel'znt  and  hevival  4s>8(2)  —  Pin- 

DENOT  or  ASaUJtPBIT  TO  BEOOTEB  UONET  NOT 
BAB  TO  ACTION  IN  OLAIU  AND  DEUVEBT. 
Where  plaintiff  agreed  to  render  services 
and  furnish  defendant  with  trucks  and  animals, 
all  hauling,  etc.,  for  a  percentage  of  the  profits, 
and  executed  a  bill  of  sale  of  the  trucks,  etc., 
to  secure  performance,  fteld'tbat,  where  defend- 
ant wrongfully  appropriated  the  truths,  etc., 
tbe  pendency  of  an  action  of  assumpsit  to  re- 
cover tbe  amount  which  plaintiff  dalmed  was 
due  him  will  not  bar  an  actioD  of  claim  and  de- 
livery to  recover  the  trucks,  etc. 

Appeal  from  Superior  Coart,  Orange  Oood- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  S.  EL  McPherson  against  the 
Great  Western  Milling  Company.  From  a 
judgment  for  plaintUt,  defoidant  ■pi>ealB. 

Affirmed. 

Albert  M.  Norton  and  Chaa.  Oreenberg, 
both  of  Los  Angeles,  and  H.  Q.  Ames,  of  Ana- 
helm,  for  appellant 

F.  C.  Drumm,  of  Orange,  and  H.  0.  Head, 
of  Santa  Ana,  for  respondent 


SHAW.  J.  In  this  action  for  daim  and 
delivery-for  certain  personal  pr(H»erty,  a  judg- 
ment was  entered  in  favor  of  plalntltC,  from 
which  defendant  appeals. 

It  appears  that  defuidaat  was  the  owner  of 
a  mercantile  business  under  the  name  of  the 
Orange  County  Supply  Company,  and  on  June 
21,  1915,  it  entered  into  a  written  agreement 
with  plaintiff,  by  the  terms  of  which  It  was 
provided  that  plaintiff  should.  In  addition  to 
his  services  as  manager  of  the  enterprise, 
famish  the  lire  stock,  wagons,  trucks,  and 
equipment  with  feed  and  oil,  the  use  of  which 
was  required  In  conducting  the  business,  and 
as  full  compensation  therefor.  Including  his 
services,  be  should  receive  one-half  of  the  uet 
proceeds  derived  from  the  business,  subject 
to  the  termination  of  the  contract  at  any 
time  by  defendant ;  It  being  furthtf  expressly 
provided  that  he  was  not  a  copartner  and  had 
no  interest  whatever  in  the  assets  the  busi- 
ness of  which  defendant  was  declared  to  be 
the  sole  proprietor.  The  contract  also  pro- 
vided that  plaintiff  should  execute  a  bond  to 
defendant  in  the  p«ial  sum  of  ^,500. 

The  subject  of  the  action  was  five  bead  ot 
horses,  two  wagons,  two  sets  of  harness,  and 
one  set  of  wagon  scales,  all  of  whldi,  except 
the  last-mentioned  chattel,  were,  as  alleged 
in  tbe  complaint,  made  the  subject  of  a  bill 
of  sale  executed  by  plaintiff  to  defendant  on 
July  1,  lOlS,  In  lieu  of  and  instead  of  the 
bond,  provision  for  which  was  made  In  the 
contract 

In  accordance  with  the  auctions  of  the 
ccHUplalnt,  the  court  found  that  the  transfer 
of  title  to  the  pn^rty  was  In  pledge  to  se- 
cure any  Indebtedness  of  plaintiff  to  defend- 
ant and  rising  out  of  tbe  former's  conduct  of 
the  business;  that  on  December  81. 1915,  the 
relation  existing  between  the  parties  under 
said  contract  was  terminated;  Qiat  plaintiff 
at  all  times  was  in  possession  of  the  property 
until  about  January  14, 1910,  when  defendant 
wrongfully  took  poBoescton  of  the  same;  that 
at  said  time  plaintiff  was  not  Indebted  to  de- 
fendant in  any  ram  urtMtsoever.  No  attack  la 
made  upon  these  and  otlier  flndlngs,  which 
clearly  support  the  Judgmmt 

[1 ,  2]  Conceding,  If  nothing  was  due  from 
plaintiff  to  defendant  the  tatter's  act  in  tak- 
ing tbe  <^attel8  was  wrongful,  appellant's 
sole  contmtlon  is  that  t^e  business  relations 
of  the  parties  was  in  tbe  nature  of  a  copart- 
nerdiip.  tn  that  it  was  a  Joint  adventure,  and 
hence  the  action  should  have  been  one  for  an 
accounting,  instead  of  In  claim  and  delivery, 
citing  Dukes  v.  £ell(^,  127  Cal.  563,  60  Pac. 
44.  Tbe  reladonshlp  of  the  iMurtiea  was  not 
that  of  a  partnership.  Not  only  Is  such  theo- 
ry excluded  by  the  expresa  language  of  tbe 
contract,  but  under  the  terms  thereof  plain- 
tiff had  no  Interest  In  tbe  business  nor  its 
assets:  nor  could  he  be  held  liable  by  tho 
creditors  ot  tbe  corporation'  for  anything 
whatsoever.  He  was  merely  defendant's  em- 
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liloy^,  whose  compensation  was  one-half  of 
\be  net  proceeds  derived  from  the  business. 
In  1  Cyts.  p.  407.  It  Is  said: 

"TJoder  a  contract  whereby  a  person  la  to 
bare  a  share  in  the  promts  of  a  transaction, 
whether  bis  remedy  may  be  aasnmpsit  or  mast 
be  acconnt  depends  npon  whether  he  had  any 
property  in  the  chattels,  and  so  In  Ihe  specific 
money  for  which  they  are  sold,  or  whether  the 
form  of  contract  Is  only  a  mode  of  determining 
compenBation  for  labor.  In  the  ^tter  case  the 
remedy  is  by  an  action  of  assnmpslt" 

Nevfertbeless  the  nature  of  a  transaction, 
ELE  shown  by  the  pleadings,  may  be  sudi  that 
in  ascertaining  whether  or  not  anything  Is 
due,  there  must  be  an  Inquiry  In  the  nature 
of  an  accounting.  Butler  t.  Union  Trust  Oo^ 
ISnp.)  172  l^c  601.  Where,  as  here,  however,  a 
plaintiff  sues  in  claim  and  delivery  for  prop- 
erty pledged  as  security  for  an  Indebtedness, 
alleging  that  It  has  been  paid  or  that  nothing 
is  due  thereon,  and  defendant  contents  him- 
self with  a  mere  denial  thereof,  he  Is  In  no 
position  to  assert  that  an  accounting  should 
be  iiad  as  a  condition  of  plalntlfTs  right  to 
recover  the  chattels.  If  an  accounting,  other 
than  such  as  was  Incidental  and  necessary 
to  a  determination  of  the  Issue  as  to  the  al- 
lied Indebtedness,  was  deemed  necessary  by 
defradant,  then  It  should,  In  its  answer,  have 
set  up  the  facts  upon  which  a  demand  there- 
for should  have  been  based.  Notwithstand- 
ing the  clear-cut  issue  Joined,  the  defendant 
was  entitled  to  produce  any  evidence  tending 
to  controvert  plalntlfT's  allegation.  Walsh  v. 
McKeen.  75  CaL  C22,  17  Pac.  673.  Having 
tids  ri^t  and  in  the  absence  of  any  showing 
that  it  was  precluded  from  introducing  such 
evidence,  we  must  assume  the  lugulry  to  have 
I>een  sufficiently  broad  to  justly  the  court  In 
the  conclusion  reached. 

[3]  In  its  answer  defendant  alleged  the 
pendency  of  another  action  for  an  account- 
ing of  the  aflTalrs  of  said  parties  growing  out 
of  their  relations  created  by  the  contract 
For  what  purpose  this  allegation  was  in- 
serted in  the  answer  is  not  made  to  appear. 
However,  it  was  permitted  to  introduce  a 
copy  of  the  complaint  In  an  action  bron^t 
by  plaintiff  against  defendant  to  recover  tho 
mm  of  $1327.32,  alleged  to  be  due  him  in 
part  as  his  share  of  the  net  profits  of  the 
business.  Even  If  the  pendency  of  the  stdt 
IB  allied  constituted  a  defense  to  the  action, 
the  proof  crffered  wholly  failed  to  sustain  the 
allegatifxi,  since  it  appears  from  the  com- 
plaint offered  in  evidence  the  action  therein 
was  not  for  an  accounting,  but  in  assumpsit 
to  recover  money  alleged  to  be  due  plalntilf 
from  defendant. 

In  otir  opinion,  the  relation  between  the 
parties  did  not  constitute  a  copartnership. 
Nor,  as  a  amdltlon  of  maintaining  the  action, 
are  any  facts  stated  in  the  pl^dlngs  requir- 
ing, as  In  the  case  of  a  partnership,  an  ac- 


counting other  than  that  whldi  the  court 
made  In  determining  the  Issue  as  to  Ind^ted- 

iiess. 

The  Judgment  Is  affirmed. 

Weconciir:  CONBET,  P.  J. ;  JAHBS.  J. 


LANG  et  al.  v.  PACIFIC  BREWING  ft 
MALTING  CO.    (Civ.  2901; 
S.  r.  8048.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Dec.  5,  1919.  Opinion 
of  Supreme  Court,  In  Bank,  Denying  Hearing 
Feb.  8.  1820.)  . 

L,  LANOLOBU  AXm  TXHART  ^987  —  IMABK 
8H0CI4)  MM  OOHBTKUBD  AOCOaDIIfO  TO  TKSM8 
AS  WHOLE. 

Ibe  soop^  purpose  and  efEect  ot  a  l^se 
muBt,  under  Civ.  Code,  {  1641,  be  determined 
from  a  consideration  of  it  as  a  whole,  rather 
than  by  resort  to  any  individual  clause. 

2.  liAHnLOBD  AWD  TBNAITT  «B>37  —  LKASB 
fiROULD  BE  COHSniVED  80  AS  TO  BEMDEB  ALL 
IXB  GLAUBEB  OOKBZSIBRT. 

Sntdi  cautrnetlon  riionld  be  placed  on  a 
lease  as  to  render  all  its  daases  harmonious  and 
consistent. 

8.  Landlobd'aho  tenant  ^»37— Cohstbuo- 
tion  of  lsa0e  to  oohfobu  to  intention  ow 

•mtf  PABTIE8. 

Under  Civ.  Code,  |  1048,  a  lease,  having 
been  constnMd  to  give  ^ect  to  all  Its  terms, 
should  be  givoi  sodi  on-  Interpretation  as  will 
make  it  effective  In  conformity  with  intention 
of  parties. 

4.  LANDLOBU  and  TENANT  «»37— GONSTBUC- 
TION  OF  LEASE  IN  AQCOBDANOE  WITH  INTENT 
OF  PASTIES. 

Under  Civ.  Code,  {  1649,  if  the  terma  of  a 
lease  are  in  any  way  ambignons  or  uncertain, 
it  must  be  interpreted  in  the  srase  In  which  the 
lessee  believed  at  the  time  of  making  it  that  the 
lessor  understood  It 

5.  LAHnLOBO  AND  TENANT  «S»40— CONSTBUC- 
TION  IN  UOHT  OF  AOBBEUENT  OUT  OF  WHICH 
LEASB  ABOSB. 

If  necessary  for  a  full  understanding  of  its 
terms,  a  lease  should  be  read  in  the  light  of  a 
previons  agreement  nnder  which  it  arose,  la 
order,  If  practicable,  to  give  effect  to  the  agree- 
ment of  the  parties. 

6.  LaNDLOBD  and  TENANT  «=^7—W0BDS  IN 
XiBABB  8H01ILD  BE  C0NBIB17ED  TO  HAKE  SENSE 
AND  BEA0ON. 

Under  Ctv.  Code,  {  1644,  words  and  sen- 
tences In  a  lease  shouU  be  constmed  to  aaake 
sense  and  reason. 

7.  EviDEivcE  €=>461(1)  —  Intent  mat  bb 
SHOWN  BY  PABOL  IN  OONSTBUINQ  LEASE. 

In  construing  a  lease  in  accordance  with 
sections  of  the  Civil  Code  relating  to  the  con- 
struction and  interpretation  of  contracts,  parol 
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evidence  1b  admivible,  tor  It  Is  only  apon  the 
introduction  ot  anch  evidence  as  to  the  intent  of 
the  parties,  eta,  that  the  principles  of  law  em- 
bodied In  those  eectioas  can  be  applied. 

8.  Rktohhahon  of  ihstbuutnts  ^:»46(9) — 
evidbnce  held  to  show  that  pabties  con- 
tehplated  an  abbanobhent  bt  which  de- 
fendant sh0t7i.d  occdpt  tee  pbekises  fob 

A  PBBIOD  or  TEN  TEABS. 

In  an  action  for  the  reformation  of  a  lease 
and  to  recover  damacea  tat  breadi,  evidence 
held  to  show  that  parties  eintemidatsd  defend- 
ant shonld  occupy  tiie  premiMs  for  a  full  term 
of  10  years. 

9.  GoBPoKATioNB  «=»426(10)  —  IBUxomjATtov 

OP  AUIHOBITT  or  AOBNT. 

Where  a  corpmttion  asserted  that  one  who 
negotiated  the  lease  was  not  its  asent,  and  that 
It  was  not  bound  Iq*  Us  contract,  owporation, 
havinc  executed  the  lease  and  enjoyed  its  bene- 
fits for  many  years,  most  be  deemed  to  have 
ratified  the  agent's  acts,  If  nnaathorlied,  and 
cannot  thereafter  repudiate. 

10.  LANDLOBD  AND  TENANT  ^»72  —  LBASX 

HKr.D  TO  cozmnuK  tor  tin  teaxb; 

Where  a  lease  provided  that  it  was  for  the 
term  of  10  years,  cmnmendng  on  the  1st  day  <^ 

Axtgant,  1907,  and  further  provided  that  in  event 
Uie  lessor,  who  was  to  construct  a  building, 
should  be  unable  to  deliver  possession  at  the 
time  agreed,  the  lease  should  nc^t  be  voidable, 
nor  sbould  the  lessee  be  liable  for  rent  until 
possession  was  delivered,  bat  the  terms  of  the 
lease  should  be  "extended,"  the  lease  contem- 
plated a  full  term  ot  10  years  after  delivery  of 
possession,  notwithstanding  use  of  the  plural 
word  "temu";  the  word  "extended"  meaning 
stretched,  sivead,  or  drawn  ont 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrvses,  First  and  Second  Seriest  BxtendJ 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jobn  T.  Nours^ 
Judge. 

Action  by  Leon  hard  Lang  and  another 
against  the  Padflc  Brewing  &  Malting  Com- 
trany.  From  a  jadgment  for  defendant^ 
plaintUEs  a];q;»eal.  Reversed. 

F,  J.  CaBtelhun,  of  San  Frandsco,  for  ap- 
pellants. 

Harding  ft  U(Hiroe,  oi  San  Frandaook  for 
reqjxuidait 

WASTB,  P.  J.  Appellants  brot^ht  this  ao> 
Hon  to  reform  a  lease  of  real  property,  and 
tsx  damages  for  Its  allied  breach.  Defend- 
ant bad  Judgment,  and  plaintiffs  ai^eal. 

In  1007,  the  Tacoma  Bottling  Company, 
ot  which  George  Alpera  was  preslclent,  was 
dealing  with  the  defoidant,  and  bnylng  its 
product.  Being  desirous  of  a  wider  outlet 
for  his  company's  goods,  Alpers  negotiated 
with  plaintiffs  for  a  lease  of  the  property  in 
question,  in  behalf  of  one  of  his  customers, 
Faktor.  He  represented  to  the  defendant,  in 


substance,  that  the  lease  could  be  <ibtalned 
If  the  defendant  would  guarantee  Its  per- 
formance, to  which  defendant  agreed.  Wben 
the  document  was  prepared,  however,  it  was 
executed  by  d^^ndant,  not  as  guarantor,  tMit 
as  lessee. 

Under  the  terms  of  the  lease  the  appel- 
lants agreed  to  erect  the  building  and  let  It 
to  rei^ndent  "for  the  term  of  ten  (1(9  years, 
commencing  on  the  first  day  of  August,  one 
thousand  nine  hundred  and  seven."  A  fur- 
ther clause  In  the  lease  reads  as  follows: 

"And  said  party  of  the  second  part  agrees  that 
in  the  event  of  the  inability  of  the  parties  of  the 
first  part  to  deliver  possession  of  said  demised 
premises  at  the  time  herein  agreed,  then  neither 
the  parties  of  the  first  part,  nor  Wolf  and  HoU'- 
man,  their  agents,  shall  be  liable  for  any  dam- 
age thereby,  nor  shall  this  lease  be  void  or  Tvrfd- 
able,  but  In  tUs  evcn^  the  party  of  tiie  second 
part,  shall  not  be  Uable  for  rcut  until  voxib  time 
Bs  the  said  parties  of  the  first  part  can  deliver 
possession,  and  the  terms  tA  the  lesas  shall  be 
correspondingly  extmded." 

The  building  was  not  completed,  until  ia 
January,  when  respondent  went  Into  poas^i' 
slon,  paying  no  rent  until  the  1st  ot  F^ru- 
aiy,  1008.  It  continued  to  occupy,  and  use, 
the  premises  until  August  1,  1917,  when  It 
surrendered  possession,  claiming  that  ttie 
lease  terminated  on  that  date,  ^{^llant  re- 
fused to  acc^t  this  view,  contending  that  the 
term  of  the  lease  actually  began  when  tixB 
building  was  comx^eted  and  ready  for  oc- 
cupancy, and  did  not  expire  until  10  years 
from,  and  after,  ttiat  time,  which  would  be 
February  1,  191B.  They  demanded  of  plain- 
tiff the  payment  of  the  rent,  and  endeavored 
to  secure  a  tenant  fOr  the  premises  tor  tbe 
remainder  of  the  alleged  term,  but;  not  betner 
able  to  find  (me,  brought  this  acdfm,  q^ecl- 
fying  the  amount  of  rent  for  tbe  six  months 
In  dispute,  as  damages.  Claims  tax  the  coat 
of  some  repairs,  and  for  an  attorney's  fee, 
were  included  in  the  action.  Tbey  sought 
reformatlcm  of  the  lease,  as  will  hereafter 
appear.  The  lower  court  doiied  xeformatioQ, 
found  against  t^  plaintiff  on  the  allesaUons 
of  the  amended  C(HnpIalnt,  and  gave  judg- 
ment fw  the  defendant.  bisoffldaiGy  of  the 
evidence  to  support  the  findings,  errors  1q 
law  in  sustaining  objectlrais  to  questloiis  as 
to  what  was  said  by  tbe  parties  regarding 
the  terms  of  the  lease,  before  It  was  execut- 
ed, and  that  Uw  Judgmoit  is  against  law, 
are  the  p(rints  rdied  on  by  appdlanta  in 
seeking  a  reversal  <tf  the  JadgmoiL 

The  stdution  of  the  questlrai,  (has  pres^t- 
ed.  Is  to  be  found  In  the  consldoation  to  be 
given  to  the  clause  in  the  lease  already  quot- 
ed, and  In  tbe  intorpretatlcm  placed  ou  the 
ctmcludlng  phrase,  "and  the  terms  ot  th« 
lease  shall  be  correspondingly  eztoided.** 

[1-7]  The  scope,  purpose,  and  effect  txc  the 
lease  must  be  determined  fnnn  a  consldera- 
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tloD  of  It  as  a  whole,  raOier  than  by  a  resort 
to  any  IndlTidoal  clause  thereof.  GIt.  Code^ 
{  IGUL  Sndti  ocHutruction  should  be  placed 
ai>on  It  as  will  render  all  its  dausea  barmo- 
Dioua  and  consistent  Jones  od  Landlord  and 
Tenant,  f  67.  So  cona trued,  the  lease  must 
be  given  such  an  interpretation  as  will  make 
ft  effective  In  conformity  with  the  IntoitlMi 
of  the  parties  (Cir.  Code,  |  1643) ;  and  U  its 
terms  are  in  any  way  ajnblgaous  or  nneer- 
tAln.  it  must  be  interpreted  in  the  sense  in 
Thidi  the  leasee  believed  at  the  time  of 
waJkiDg  it  that  the  lessor  tinderstood  It  (Cir. 
Cod^  I  1949).  If  necessary,  for  a  full  on- 
deistandlng  of  Ita  terms,  It  Aould  be  read 
in  the  Hsht  of  the  prerloUB  agreement  out  of 
vhicb  It  arose.  In  wder^  if  practicable,  to 
sire  ^ect  to  the  actual  understanding  and 
a^rreonent  of  the  parties.  Reading  Iron 
Wtn-ks — Sweatman's  Appeal,  ISO  Pti,  369,  24 
Atl.  ftl7.  "WordB  and  sentences  should  be 
'tKistrued  to  make  sense  and  reastm.  Norrla 
T.  Showamon,  2  Dong.  (Midi.)  16 ;  Civ.  Code^ 
1 1044.  The  sections  of  the  Code,  which  we 
have  quoted,  rating  to  the  construction  and 
interpretation  ot  CDntracta»  contemplnte  the 
Introduction  of  pared  evidence.  Fcnrltlsonly 
apon  the  Introdnctlon  of  such  evidence  that 
ft  can  t»e  ascertained  whether  or  not  tiie  prin- 
ciples ot  law  embodied  In  those  sectlona  are 
pertinent  and  applicable  to  the  facts  of  any 
particular  case.  Itassing  v.  James,  107  CaL 
348,  306,  40  Pac  534. 

[t1  Ai^llants  allege  that,  the  mistake 
of  the  typist  who  prepared  the  document,  the 
word  "terms,"  appearing  In  the  clause,  was 
Inserted  Instead  of  the  word  "term,"  and 
that  by  the  mutual  mistake  of  all  the  parties 
the  error  was  not  discovered  until  after  the 
rt>mm  en  cement  of  tbis  action.  In  proof  of 
the  all^iation.  and  as  tendlog  to  support  the 
daim  that  the  term  of  the  lease  did  not  be- 
gin until  the  completion  and  occupancy  of  the 
boildlng  plaintiffs,  Leonhard  Lang  and  Otto 
Lang,  testified  that  during  the  negotiations, 
immediately  prior  to  the  actual  signing  of  the 
lease,  but  after  it  had  been  prepared,  "It  was 
sold"  by  them  and  Alpers,  the  president  of 
the  Taooma  Brewing  Company,  "that  the 
lease  shoald  run  fully  for  ten  years  *  •  • 
trom  the  time  the  building  was  completed." 
There  was  no  showing  to  the  contrary. 
Viewed,  therefore,  in  the  light  of  the  fact 
that  the  word  "term,"  when  applied  to  a 
lease,  means  "that  period  which  is  granted 
for  the  lessee  or  tenant  to  occupy  and  have 
^HJdsessicai  of  the  premises"  (Taylor  v.  Terry, 
71  Cal.  46,  48.  11  Pac.  813,  814).  we  are  of 
the  oi^ion  that  there  was  evld^ce,  before 
the  lower  court,  tending  to  show  that  the 
lartles  did  have  in  mind  an  arrangement  by 
<4blcb  the  term  of  defendant's  occupatitm  of 
the  premises  should  cover  a  period  ot  10 
fears  from  and  after  the  date  on  which  it 
entered  into  possession.   It  is  but  Ic^cal, 


therefwe,  to  conclude  that  the  clause  in  the  '  suing. 


lease  under  consideration  was  drawn  with 

that  end  In  view. 

[8]  The  respondent  att^pts  to  escape  the 
effect  of  this  evidence  by  contending  t2iat 
Alpers  was  not  the  agent  of,  and  In  no  way 
r^resented,  the  defendant  in  the  matter. 
According  to  the  testimony  of  the  secretary 
and  treasurer  of  respondent,  and  one  of  its 
officers  executing  the  lease,  the  matter  was 
"put  up  to"  it  to  guarantee  the  lease,  to 
which  it  agreed.  It  left  the  entire  matter 
in  the  hands  of  Alpers.  It  received  at  his 
hands  the  completed  document  which  It  ex- 
ecuted. While  it  may  not  have  had  knowl- 
edge of  all  the  acts  of  Alpers,  in  ctmneetlon 
with  the  negotiations  tor,  and  the  pr^nra- 
tion  of,  the  lease,  it  had  full  knowledge  of 
the  EH-ovlslons  of  the  document,  indudlng  the 
clause  in  question,  b^ore  it  was  signed  by 
its  c^oera.  Its  secretary  and  treasnxer  so 
testified.  If  AlpCTB,  as  the  agent  itf  AeteaA- 
anta,  exceeded  his  authority  snd  sought  to 
bind  d^endants  by  an  nnanthorised  agree- 
ment, defendant  bad  ample  oppwtunity  to 
repudiate  the  transactlra.  It  diose  to  retain 
the  boiefltB  ol  the  lease,  and  cannot  now 
successfully  \xrge  that  it  it  is  bound  only 
by  the  obUgatloBs  thereof  to  0»  extent  Quit 
Alpers  possessed  authority  to  contract  In  its 
behalf.  Bj  claiming  the  rl^t  to  enjoy  the 
fmlts  of  the  lease,  with  foil  knowledge  of  ito 
terms,  made  and  assented  to  by  Alpers,  it 
ratified  the  lease  and  assumed  Its  bnrdms. 
Patterson  v.  OroweU,  16  Oal.  App.  106,  108, 
118  Pac.  700;  Wilder  t,  Beede,  110  OaL  646» 
6S0,  61  Pac.  1063. 

[IS]  While  the  evidence  falls  short  of  es- 
tablishing a  mutual  mistake  In  the  prepara- 
tion of  the  lease,  It  sheds  light  upon  the  In- 
tention of  the  parties  In  entering  into  tt. 
They  had  in  mind,  and  the  lease  provided 
for,  the  erection  of  a  building  on  the  demised 
premises.  They  also  contemplated,  and  the 
leise  speclfles,  a  10-year  term.  As  the  lease 
was  executed  May  1,  1007,  and  as  the  term 
did  not,  by  its  express  provision,  f>egin  until 
the  1st  day  of  the  succeeding  August,  it  Is  only 
reasonable  to  suppose  that  the  parties  like- 
wise considered  that  three  months  was  an 
adequate  period  of  time  within  which  to 
erect  the  building.  It  Is  also  reasonable  to 
conclude  that  they  had  In  mind  the  uncer- 
tainty attending  the  construction  ot  a  new 
edifice,  and  sought  to  safeguard  the  Interesto 
of  both  parties  by  providing  for  the  contin- 
gency which  actually  arose.  Viewed  In  the 
light  ot  the  circumstances  under  whidi  the 
lease  was  made,  and  the  matter  to  which  it 
relates  (Civ.  Code,  |  1047),  it  Is  not  hard  to 
conclude  that  the  parties  understood,  and 
fully  intended,  that  the  period  granted  de- 
fendant to  occupy,  and  have  possession  of  the 
premises,  began  when  the  building  was  com- 
pleted and  occupied,  and  that  the  term  of  the 
lease  was  tor  the  10  years  theuce  next  en- 
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We  are  not  dlstnrbed,  In  arriving  at  thla 
conclnsltm,  by  the  fact  that  the  plural  word 
''terma^'  Is  nsed  in  the  extaudtm  danse  In- 
stead ot  the  slngnlar  word  "term."  While 
the  word  "tttm,"  in  Instruments  affecting 
real  property^  may  rdate  to  the  estate  of 
the  lessee,  it  also  refers  to  the  time  during 
which  the  estate  may  be  enjoyed.  It  Is  capa- 
ble of  use  in  both  senses.  Whether  the  one 
senae  or  the  other  Is  to  be  attached  to  the 
form  of  expression  d^^ends  upon  the  con- 
Btruction  of  the  Instrument  containing  It 
Flnkelmeler  t.  Bates,  92  N.  T.  172, 178;  Tay- 
lor T.  Terry,  supra.  In  the  case  at  bar  the 
facta  applicable  to  the  ocmstructlon  of  the 
lease,  and  that  docummt  its^,  Indicate  that 
the  word  "term"  waa  Intended  to  be  used  as 
relatli^  to  tiie  time,  or  period,  of  posaeBsl<»i 
of  defraidant 

Reqitmdent  relies  vpmi  Uie  dedslMi  of  this 
court  in  Edward  Bamm  Batata  Ga  t.  War 
terman,  82  GaL  App.  171,  162  Pac.  410,  a* 
fully  tvholdlng  Its  positlfm  here.  That  case 
la  to  be  distinguished  from  this.  This  court 
was  there  cooaideriiv  a  lease  which,  at  the 
outset,  granted  the  demised  premises  to  the 
defendants  fw  the  period  of  6  years,  com^ 
mendng  on  the  IQth  day  of  Jannary,  1909, 
and  ending  oa  the  1401  day  oi  January,  1914, 
at  ttie  monthly  rental  of  |3B0.  A  mbseauent 
dauae  of  the  lease  provided  that — 

"In  case  the  demised  premises  shall  not  be 
flnisbed  and  ready  for  occupancy  by  tbe  ISth 
day  of  January,  1909,  the  rent  hereinbefoTe 
reserved  shall  abate  and  shall  not  be  payable 
until  Baid  demised  premises  are  ready  for  oc- 
cupancy; but  it  is  expressly  understood  that  tbe 
failure  to  bave  said  demised  premises  ready  for 
occupancy  by  tbe  15th  day  of  January.  1909, 
sball  not  be  a  cause  for  vacating,  annulling  or 
rescinding  this  lease,  nor  sball  the  lessees  by 
reason  thereof  be  entitled  to  any  damage,  rebate 
or  recoupment  except  the  rent  hereinbefore  ex- 
pressly provided  and  agreed  upon ;  but  In  that 
event'  the  term  of  this  lease  shall  be  extended 
so  that  the  lessee  shall  be  entitled  hereunder 
to  the  occupancy  of  the  leased  premises  for  the 
fuU  term  and  period  of  five  years  from  and  aft- 
er the  date  when  said  premises  shall  be  rea^ 
for  occupancy."   (Tbe  italics  are  oars.) 

Tlie  premises  were  not  ready  for  occupancy 
untU  April  1.  1909,  2^  months  after  the  be- 
ginning of  the  6-year  term.  The  lessee  en- 
tered Into  possession  on  that  day,  remaining 
only  until  January  IS,  1914,  on  which  date 
the  designated  5-year  term  ended.  The  les- 
sor demanded  the  rent  from  January  16  to 
April  1,  1914,  predicating  bis  demand  on  the 
theory  that  the  lease  obligated  the  defend- 
ants to  occupy  and  pay  rent  for  the  demised 
premises  for  a  full  term  of  5  years,  from 
April  1,  1909,  the  date  of  the  actual  oc- 
cupancy of  the  premises.  The  jdaintiCF  fail- 
ed to  recover.  In  affirming  that  judgment, 
tbe  court  merely  considered  the  ordinary 
meaning  and  efTect  of  the  use  of  the  words 
"rebated"  and  "entitled,"  and  the  sense  in 
which  each  was  used  In  the  extension  clause, 


and  thereupon  hdd  that  the  lease  wu  to  be 
"ccmstrued  to  mean  that  although  the  lease- 
hold interest  was  to  take  effect  on  Jannary 
IS,  1909.  neverthdeas.  If  the  lessor's  delay 
in  completing  the  donised  premises  operated 
to  deprive  the  lessees  of  the  use  and  occapa- 
tion  thereof  on  and  after  tbe  date  designated 
f<Mr  the  commenoemait  of  the  term,  then,  and 
In  that  event,  tbe  rent  was  to  be  rebated, 
that  Is  to  say,  pn^rtlonately  deducted  for 
tbe  time  that  the  occupancy  by  the  lessees 
was  delayed  through  the  noncomidetlon  of 
the  building;  and  the  term  of  the  lease,  if 
the  lessees  ao  desired,  extended  for  the  full 
period  of  fire  years  tnm  the  date  when  said 
premises  were  rea^  for  occnpancy.** 

A  dlflterat  state  of  facts  exists  in  the  case 
at  bar.  Here  there  is  nothing  in  tSie  os- 
toulon  <^use  whlA  even  snggests  a  rebate 
Ing,  or  proportloiiate  deduction  of  rent,  for 
the  lime  that  Qie  occupancy  by  the  lessee 
was  dieiajed  Qirough  the  noncompletlon  of 
the  btdlding.  On  the  cratrary,  tlie  clause 
expressly  provided  that  tbe  lessees  Wiouid 
not  be  liable  fw  rent  until  sndi  time  as  the 
lessors  could  d^ver  prasesalon.  Neither,  in 
the  instant  case.  Is  there  any  word  or  expres- 
sion in  the  dause  by  which  the  lessee  is 
given  a  choice  or  opportunity  to  exercise  its 
personal  desire  in  the  matter  of  the  exten- 
sion of  the  term.  The  language  Is  plain  and 
positive  to  the  effect  that  the  terms  of  the 
lease  shall  be  correspcmdlDgly  extended.  We 
do  not  agree  with  respondent's  contention 
that  the  word  "shall"  must  be  rend  "may," 
In  order  to  properly  construe  the  lease.  The 
word  "extended"  was  doubtless  used  In  Its 
ordinary  sense.  It  means,  "stretched,  spread, 
or  drawn  out"  Webster's  New  Internation- 
al Dictionary.  As  thus  used  In  the  lease,  it 
meant  that  the  time,  or  polod,  granted  Hi>- 
pellant  to  occupy  and  have  possession  of  the 
demised  premises  was,  by  the  facts  of  tbe 
case,  drawn  out,  or  stretched,  so  that  It 
would  have  a  full  period  of  10  years  from 
and  after  the  time  the  premises  were  ready 
for  occupancy,  and  was  not  limited  by  the 
first  provision  in  the  lease  designating  a  fixed 
and  arbitrary  term.  This  construction,  we 
'  believe,  fully  colnddes  with  the  prior  under- 
standing of  the  parties. 

The  alleged  errors  of  the  lower  court,  in 
refusing  to  admit  certalu  evidence  relative 
to  the  acts  and  understanding  of  the  parties 
as  to  the  nature  and  effect  of  the  exteasloo 
clause,  resulted  in  no  prejudice  to  the  ap- 
pellant. Other  evidence  establishing  the 
facts  was  admitted. 

The  judgment  is  reversed. 

We  concur:  KERRIGAN*  J.;  BIOB- 
ABDS.  J. 

Opinion  of  Supreme  Court  in  Bank  Denyhig 
Hearing. 

PER  CURIAM.  In  denying  the  applica- 
tion for  a  hearing  in  this  court  after  decision 
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b?  the  district  court  of  appeal  of  the  First 
ippdlate  district,  division  oae,  we  desire  to 
say  that  we  do  so  for  tbe  reason  tliat  we 
ire  entirely  satisfied  with  the  construction 
of  die  lease  adopted  by  the  district  court  of 
■K>e«l,  eotirely  regardless  of  tbe  parol  teetl- 
nmy  material  on  tbe  qnestton  of  rtforma- 
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[ffistrict  Court  of  Ai4>eal,  First  District.  DiTl- 
sioD  2,  California.  Aug.  12,  1919.  Opinion 
of  Supreme  Court  in  Bank  Denying  Hearing, 
Oct  10;  1810.) 

L  DiTOBOE  «s»S7{l^— DEsmnon  bt  sub- 

BilTD  CUKBD  BT  Wm^S  INACTION  AND  DX- 
SEBROIT  BT  EBB  ABIBE8  OK  OOfinKUKD  BB- 
FCaU.  or  BBCC»HOI£EATION. 

Hie  wife  not  asserting  within  a  reasonable 
time,  as  required  1^  Civ.  Code,  {  124.  subd.  8, 
ber  right  to  divorce  for  desertion,  the  separa- 
tion becomes  by  consent,  and  tbe  husband,  un- 
der section  101,  may  In  good  fuitli  seek  a  rec- 
onciliation and  restoration,  which  if  refused 
coDititates  a  desertion  her  tliat  if  continued 
nfficient^  long  gives  libn  ground  for  divorce. 

2.  DivoBOB  4P»1S0C9— H^Dmas  <m 

CmaBATOXT**  FLEAS  KE0EB8ABT  HOTWXTH- 
RAHDZHG  nHDIHS  WOM  FUknTTOT  OH  HIS 
SROCIID  or  DIVOBGB. 

Finding  of  defendant's  desertion  in  action 
for  divorce  on  that  ground  does  not  render  un- 
necessary findings  on  defenilaci's  recrimina- 
tory pleas  supported  by  substantial  evidence; 
recrimination  under  CUv.  Code,  i  122,  being  a 
iliowisg  by  defendant  of  cause  of  divorce  In 
bftt  of  plaintifiTs  cause  of  divorce. 

|Ed.  Note. — For  other  definitiona,  see  Words 
ud  Phrases,  First  and  Second  Series.  Recrimi- 
utioiLl 

S.  DiVOBCB  «=976— COFT  0¥  PIEADINa  BOX 
KEQUIBBD  TO  BE  SBHVED  Olf  OlfE  WHOK  FLEA 
OF  EXTBBHB  CBUELTT  AIXEOES  PI/AIKTDT  BE- 
CAME PUBUCLT  AFFIANCED. 

Code  Civ.  Proc.  {  1019,  requiring  a  person 
named  in  pleadings  in  divorce  as  one  with 
Tbom  a  party  to  the  action  committed  adultery, 
to  be  served  with  a  copy  of  the  pleadings,  has 
^  application  to  one  to  whom  a  plea  of  ex- 
trpDie  cruelty  merely  alleges  plaintiff,  while 
lurried  to  defendant,  became  publicly  affianced. 

^  DivoBCB  ^=»116— Evidence  aduisbiblb  zb 

8UPP0BT  OF  PLBA  Or  BXTBEHE  CSUELTT  BT 
BUXO  FtTBLICLT  AFTUHCED  TO  ANOTHEB 
WnixE  HABBIED. 

Ill  sDpport  of  recriminatory  plea  of  ex- 
treme cruelty  in  that,  while^married  to  defend- 
Set,  plaintiff  became  publicly  affianced  to  T., 
plaintiffs  petition  aeeldng  to  take  under  will  of 
J-  in  lis  fnvor,  stating  him  to  be  her  fianci, 
u  aihnisaible. 


S.  DivoECE  ^;=:3ll9— Httsbabd'b  pttition  to 

TAKE  UnOBB  WILZ.  DESCSininO  HIH  AS  TBB.^ 
TATSIX'S  HANOft,  EVIDErTCE  ON  ISSUE  Of 
GOOD  FAITH  OF  HIS  OTWSR  OF  BECONCILXA- 
TION. 

On  issue  of  good  faith  of  an  offer  of  recon- 
ciliation by  the  husband,  relied  on  by  him.  with 
his  wife's  refasal,  to  turn  their  separation  into 
desertion  by  her,  evidence  that  be  abortly  after 
the  offer  petitioned  to  take  under  the  recent 
will  of  another,  descrlUng  him  as  testatrix's 
bethrotbed  husband,  Is  admissible. 

e.  DxvoBCE  «=>133(3)— Absence    of  good 

FAITH  IN  HUSBAND'S  OPFEE  OF  BECONClLIA- 
TION  SHOWN  BT  EVIDENCE. 

Evidence  held  to  show  that  tiie  element  oi 
good  faith  was  entirely  lacking  in  the  husband's 
offer  of  reconciliation  relied  on  by  bim,  with  his 
wife's  refusal,  to  show  desertion  by  her. 

Appeal  from  Superior  Court*  Olty  and 
County  ot  San  SVandaco;  John  X.  Nourse, 

Judge. 

Divorce  suit  by  Leonard  I*  Klemmer 
against  Sarah  Louise  Klemmer.  From  an 
adverse  decree,  defendant  appeals.  Re- 
versed. 

Frank  Freeman,  of  Willow,  and  John  J. 
Barrett,  of  San  Francisco,  tor  appellant 

W.  T.  BeMvot  of  Willow,  and  Joow  Taafl^ 
of  San  Frandsco*  tor  respondent 

BRirrAIN.  J.  Th«  defendant  appeals 
from  an  interlocutory  decree  of  divorce. 

Tbe  parties  were  married  In  1906.  In  1911 
the  husband  sued*  tor  divorce  opon  the 
ground  of  desertion.  She  answered,  resist- 
ing the  divorce,  and  in  a  cross-complaint  for 
separate  maintenance  alleged  cruelty,  failure 
of  support,  and  desertion  on  tiie  part  of  the 
hnshend.  In  that  salt  the  husband  was  de- 
nied divorce.  The  Judgment,  among  other 
things,  determined  the  ta.ct  ot  the  husband's 
desertlim  In  1911,  and  allowed  the  wife  $50 
per  month  for  the  support  of  herself  and  her 
minor  daughter,  whose  custody  and  cdntrol 
were  awarded  to  the  wife.  The  Judgment 
was  entered  In  June,  1912.  From  1910  to 
1913  the  plaintiff  did  not  see  his  wife. 

In  August,  1913,  with  his  mother,  the 
plaintiff  arranged  for  his  wife  to  meet  him 
at  the  Hotel  Sutter  in  San  Francisco.  In  ad- 
dition to  that  of  tbe  plaintiff  and  his  wife, 
tbe  only  testimony  given  concerning  riiis 
meeting  was  by  the  plaintiff's  father.  There 
was  other  evidence  of  deownstrative  charac- 
ter contained  in  the  letters,  written  after  tbe 
meeting,  from  tbe  [dalntiff  to  the  defendant. 
It  Is  in  opposition  to  the  plaintiff's  oral  testi- 
mony that  bis  wife  then  refused  to  return  to 
him. 

[1]  On  behalf  of  the  appellant  It  is  claimed 
that  tbe  decree  in  favor  of  the  defendant  in 
tbe  first  divorce  suit  was  an  adjudication  of 
the  plaintiff's  desertion  and  that  his  offer  of 
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recondllatton  was  too  late.  To  support  tbla 
position  reliance  Is  placed  on  a  decUdoo 
where  It  was  beM  that,  when  tbe  wife  has  a 
right  of  action  for  divorce,  she  Is  not  oUiged 
to  condone  the  ofToiBe.  Benkert  r.  Benkert, 
32  Cal.  467.  The  Supreme  Conrt  has  dlscas- 
sed  a  similar  contoition  and  disposed  of  it 
adversely  to  the  appellant,  holding  that  the 
wife  is  compelled  to  assert  her  right  within 
a  reasonable  time  (Olv.  Code,  1 124,  subd.  3), 
and  that  under  the  provisions  of  section  101 
of  the  Civil  Code  either  party  in  good  faith 
may  seek  a  reconciliation  and  restoration, 
when  refasal  of  the  other  to  ctmform  there- 
to constitutes  a  desertion  on  tals  or  her  part, 
which,  If  continued  for  <Hie  year,  becomes  a 
ground  of  divorce.  McMalliu  t.  McMoUln, 
140  Cal.  117,  73  Pac.  808. 

[2]  The  prior  desertion  of  the  husband  was 
not  the  only  recriminatory  matter  pleaded  by 
the  wife.  She  alleged  that  the  plaintiff  bad 
inflicted  upon  her  grievous  mental  suffering, 
in  that,  In  1913,  he  became  tbe  affianced  hus- 
band of  one  Logan  Tooley  Clark,  sometimes 
knon-n  as  Logan  Tooley,  and  that  by  publica- 
tion in  the  dally  newspapers  in  Willow  and 
in  San  Francisco  the  fact  had  become  known 
to  many  of  the  friends  and  acquaintances  of 
tbe  defendant,  to  her  great  humiliation  and 
mental  anguish.  It  is  farther  alleged,  by 
way  of  recrimination,  that  the  plaintiff,  in 
the  years  1914,  191S,  1916,  and  1917.  bad  Uv- 
ed  opaiiy,  notoriously  and  scandalously  at 
various  places  in  this  state  with  a  woman 
other  than  his  wife,  named  in  the  answer  as 
Jane  Doe,  the  defendant  forbearii^  to  give 
tbe  true  name  ot  this  woman.  Substantially 
the  same  fkcts  are  set  forth,  coupled  with  the 
additional  fiict  of  alleged  adultery  between 
tbe  plaintiff  and  the  fiiHlttoaBly  named  Jane 
Doeb  niere  was  no  objection  on  the  part  of 
the  plaintiff  to  the  anfflciency  of  the  pleading 
of  any  of  these  matters  of  recrimination. 
There  was  no  finding  upon  any  oi  them.  On 
behalf  of  the  appellant  it  is  argoed  that  tiie 
fallute  to  find  on  the  recriminatory  pleas  of 
extreme  cruelty  and  adultery  of  the  plaintiff, 
as  well  as  those  regarding  the  unsatisfied 
original  Judgment,  willful  neglect,  and  deser- 
tion, evidenced  by  the  Ju^ment  In  the  i»ior 
suit,  constitutes  fatal  error. 

On  bebalf  of  the  respondent  It  is  argued 
that  because  the  defendant.  In  pleading  the 
recriminatory  matter,  did  not  seek  a  divorce 
from  her  husband,  the  court's  finding  of  her 
desertion  implied  negative  findings  In  regard 
to  the  recriminatory  charges.  The  position 
of  the  re^KHident  In  tills  respect  cannot  be 
upheld. 

"Recrimination  Is  a  showing  by  the  defend- 
ant of  any  cause  of  divorce  against  the  plain- 
tiff, in  bar  of  the  plaintifTs  cause  of  divorce. 
Civ.  Code,  }  122.  •  •  *  Recriminatory  facts 
should  be  pleaded,  but  it  would  seem  they 
are  pleaded  and  proved  as  a  defense  sim- 
ply and  in  bar  of  the  plaintilTa  cause."  De 


Haley  v.  Haley,  74  CaL  492, 16  PM.  248,  6  Am. 
St  Sep.  460. 

If  evidence  In  support  of  tlie  leetlminatorj 
nnttOTS  was  introduced  or  j^ropo-^  tendered 
on  behalf  at  tbe  wife,  she  was  entitled  tc 
findings  upon  tbe  issues  mtsed  by  her  plead- 
ing. Eusel  v.  Knsel.  147  OaL  52,  81  Pac.  297. 
It  has  been  held  that,  if  no  evidence  was  ei- 
ther introduced  m  ottenA  in  snpiKvt  of  the 
recriminatory  lAesBt  flallure  to  find  upon  tliem 
might  be  onmsed.  Tbe  same  result  would 
follow  It  tbe  evidence  was  of  so  weak  a  <Aiar- 
acter  as  not  to  amount  to  a  showing  ttiat  tbe 
wife  at  the  time  of  tbe  dtmce  suit  bad  a 
subsisting  cause  at  divorce.  White  v.  Whlt^ 
82  OaL  427,  2S  Pac.  m  7  L.  B.  A.  799. 

[1]  In  regard  to  tbe  charges  of  adulterr  and 
crud^,  baaed  upoi^  tbe  cobabltatlan  of  the 
plaintiff  with  tbe  flctltion^  named  Jane 
Doe,  on  the  trial  the  defendant  sought  to  In- 
troduce the  deposition  of  one  B        M  , 

in  whldl,  wttb  ftankneas  wfalcb  under  other 
circumstances  might  have  been  commendable, 
she  detailed  at  lei^tb  the  filets  <tf  ber  contin- 
ued meretridouB  relatlonsblp  with  tbe  plain- 
tiff bi  tbe  years  1914,  1916,  and  1916.  Ob- 
jection was  made  to  tbe  Introduction  of  this 
d^sition  on  the  ground  that  the  pleadings 
bad  not  been  served  upon  E  M  In  ac- 
cordance with  the  provisions  of  section  1019 
of  tbe  Code  of  Civil  Procedure.  The  purpose 
of  that  sectlco  to  to  give  one  whose  reputa- 
tion might  be  assailed  in  divorce  proceedings 
an  <^>portnnlty  to  appear  and  defmd  against 
the  offensive  charges.  When  objection  was 
made  to  the  introduction  of  the  deposition, 
an  application  for  the  continuance  of  the 
case  so  that  formal  service  might  be  made 
upon  E  ■  M  was  refused. 

On  behalf  of  tbe  aiH>ollAnt  It  Is  argued 

that  E  M  was  not  named  in  any  of 

the  pleadings,  and  therefore  she  was  not 
within  the  protection  of  the  section.  Tbe 
record  shows  that  the  case  was  presented  up- 
on the  theory  that  Jane  Doe  and  E  

M         were  names  used  to  designate  the 

same  person.  It  is  further  argued  that  since 
In  her  deposition  the  witness  bad  stated  facts' 
which  warranted  either  the  conclusion  that 
she  did  not  desire  to  defend  her  reputatioi^ 
or  was  unable  to  do  so,  and  since  she  neces- 
sarily knew  of  the  pendency  of  the  action  a» 
well  as  the  nature  of  the  charges  against 
her,  the  deposition  should  have  been  receiv-j 
ed.  It  is  also  urged  that  since  the  sectioft 
does  not  In  teniis  provide  a  penalty  for  ltd 
nonobservance,  and  the  rejection  of  the  dep^ 
osltlon  amounted  to  a  penalty,  It  was  bw 
y<Kid  the  power  of  the  court,  in  effect,  to  add| 
a  penal  clause  omitted  by  the  Legislaturei 
from  the  statute.  The  statute  was  passed  to 
be  obeyed.  No  party  to  a  suit  in  equity  may 
Justify  disobedience  of  a  statute  upon  which! 
his  right  depends  by  the  statement  that  be| 
did  not  think  tbe  observance  of  the  law  wafl 
necessary.  In  any  suit  In  equity  where  it  ap" 
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tan  that  proper,  as  dlstingatshed  from  nec- 
essary, parties  are  not  In  court,  it  Is  wltUn 
the  discretion  of  the  chancellor  to  order  them 
to  be  bron^t  In  and  to  continue  the  trial  of 
tbe  case  ontU  such  order  shall  have  been 

obeyed.    E         M         was  not  a  necessary 

party  to  the  action.  Tbe  defendant  had  had 
imple  time  to  cause  the  statutory  notice  to 
be  glrm  to  her,  and  offered  no  substantial 
Hcuse  for  disregard  of  the  statute.  Under 
'Lbese  circnmstances,  the  refusal  to  grant  a 
coDtinnance  in  tbe  middle  of  the  trial  was 
not  an  abase  of  the  discretion  vested  In  the 
trial  Judge.  The  defendant  went  to  tilal 
Iirkin^  the  ability  to  make  preliminary  proof 
necessary  to  the  establishment  of  this  plea 
in  bar.  It  was  not  error  to  exclude  the  depo- 
dtioD.  For  the  reasms  stated,  in  regard  to 
tbe  exclnslfin  of  tbe  deposition,  the  trial 
omrt  did  not  err  In  excluding  certain  ques- 
tions asked  of  the  plaintiff  In  regard  to  bis- 

relatjonshlp  with  B         M  .   Failure  to 

And  on  tbe  Issues  of  adultery  with  Jane  Doe, 
tile  Bctltloiisly  named  defendant,  was  not  re- 
▼ersible  err^r,  because  there  was  no  showing 
of  tbe  existence  at  that  cause  of  actl<ni  for 
divorce  subsisting  In  the  defendant  npoD  tbat 
iroiud.   White  t.  White,  supra. 

[4]  The  conditions  surrounding  the  exclu- 
liai  of  evidence  In  r^ard  to  the  allied  ex- 
treme  cmrity  <tf  die  i^lntlff  in  the  matter  of 
his  engagement  to  marry  Logan  Tooley  were 
eatirely  different  There  was  neither  all^- 
tloD  nor  otter  of  evidence  charging  her  -with 
idQiteroas  conduct  Section  lOlO  of 
Code  Qf  ClvU  Procedure  has  no  apsAlcatton  to 
this  charge.  It  was  Qiat  during  the  marital 
relationship  tbe  plaintiff  had  become  the  affl- 
anced  husband  of  Logan  Tooley  and  that 
pi^lcity  given  to  this  fact  caused  the  de- 
fadant  such  mental  suffering  as  to  stamp 
tbe  act  as  one  of  cruelty.  To  support  this 
charge  the  defendant  offered  in  evidence  a 
petition,  verified  by  tbe  plaintiff  and  filed  in 
tile  matter  of  the  fJstate  of  Martha  L.  Tool- 
ey, the  sole  beneficiary  of  whose  will  was  Lo- 
Tool^.  Before  distribution  in  that  es- 
tate Logan  Tooley  died.  The  plaintiff  in  this 
ute  sought  to  prevent  the  distribution  In  the 
estate  of  Martha  L.  Tooley  to  other  persons 
aod  to  have  distribution  made  to  the  admin- 
Istiatrlx  of  the  estate  of  Logan  Tof^ey,  other- 
vise  known  as  Logan  Tool^  Clark.  In  the 
petition  the  plaintiff  set  forth  that  Logan 
"tocies  died  on  August  6, 1913,  leaving  a  last 
vUl  readJiw  "  follows: 

*%  Logan  Tooley  Clark,  sometimes  known  as 
I^can  Teoley,  do  hereby  will  and  bequeatb  all 
the  property  of  which  I  die  possessed  to  LeoD- 
ird  Lenus  Klemmer  (with  the  exception  of  $25 
per  month  to  my  Aoot  Llzette  .Herndon-Leddy 
loDK  as  she  Ut^b)  to  be  his,  to  have  and  to 
Itold  as  a  deed  of  my  love  and  affection  from 
me  his  betrothed  wife.  I  desire  to  state  that 
1  am  of  lound  mind  and  make  this  will  of  my 
volition  on  tills  fonrteenth  day  of  May, 


A.  D.  nineteen  hnndred  and  tiUrteen.  Logan 
Tooley  Clark. 

"Understand  all  my  property  real  and  per- 
scmal  with  i3»  exception  of  $25  per  montli  Is  to 
l>e  given  to  Leonard  Lesns  Klemmer,  my 
flanc«,  U  T.  a" 

In  his  verified  petiticm  tbe  plaintiff  alleged 
that  he  is  "the  same  Leonard  Lenus  Klem- 
mer, and  the  same  person  named  and  refer- 
red to  In  said  last  will  and  testament  of  said 
Logan  Tooley  Clark,  hereinabove  set  forth." 
He  then  alleged  the  facts  concerning  the  pro- 
ceedings in  the  estate  of  Logan  Tooley  Clark 
and  the  appointment  of  an  administratrix  of 
that  estate  with  the  will  annexed,  together 
with  tbe  tact  of  tbe  admission  of  the  will  to 
probate.  Tbe  plaintiff  thai  alleged  that- 
Said  administratrix  "Is  entitied  to  have  dis- 
tributed to  her  all  the  residue  of  the  property 
of  the  estate  of  Martha  L.  Tooley,  deceased, 
for  the  parpose  and  to  the  end  that  she,  as 
such  administratrix,  may  administer  thereon, 
and  to  have  the  same  to  wit,  tbe  residae,  dis- 
tribnted  to  me,  the  said  Iveonard  Lenus  Klem- 
mer subject  to  and  in  accordance  with  the 
proviaions  of  the  last  will  and  testament  of 
said  Lofan  Toc3«f  Oaxk,  deceased." 

This  evidence  was  rejected  by  tbe  trial 
court  It  was  material,  relevant,  and  compe- 
tent Ui  saroort  of  tbe  defendant's  recrimi- 
natory diarge  of  cruelty. 

[I]  Tbe  plaintlfl  was  aAked  numerous  ques- 
tions, to  wbkb  a  blanket  objection  and  rul: 
Ing  was  made  regarding  bis  relationship  ^th 
Logan  Tooley.  In  none  of  these  questions 
was  tbere  any  cbai^o  of  adulterous  conduct 
between  the  parties.  Tbe  date  of  the  meeting 
at  tbe  Hotel  Sutter  had  been  fixed  by  the 
plaintiff  by  a  reference  to  tbe  burial  of  Lo- 
gan Tooley.  Both  the  plaintiff  and  his  fa- 
ther testified  regarding  the  conversation  at 
the  meeting  concerning  his  claims  against 
Logan  TOoley's  estate,  and  In  his  letters  to 
the  defendant  the  plaintiff  repeatedly  refer* 
red  to  those  dalms.  The  plaintiff's  dq;>08l- 
tion  had  been  taken  and  much  of  the  evi- 
dence whidi  was  excluded  was  to  tbe  ^Eect 
that  the  plaintiff  and  Logan  Tooley  bad  been 
engaged  In  vaudeville  In  Beno,  Nef and  had 
subsequently  agreed  to  go  to  Chicago,  wbere 
they  were  similarly  engaged  for  about  a 
year.  In  the  deposition,  also,  and  excluded 
by  the  ruling  of  tbe  court  was  tbe  plaintiff's 
statement  that,  while  In  Chicago  with  Logan 
Tooley.  tbe  plaintiff  had  commenced  «.  second 
action  for  divorce  against  his  wife,  but  that 
If  had  never  resulted  in  a  Judgmait  because, 
as  he  said,  of  some  conflict  In  the  laws.  The 
will  in  which  tbe  plaintiff  was  described  as 
tbe  betrothed  husband  of  Logan  Tooley  vas 
made  in  May,  1913.  She  was  burled  early  In 
August  1013.  The  meeting  at  tiie  Hotdl  Sut- 
ter was  within  a  few  weeks  of  ber  death  and 
before  tbe  excluded  petition  was  verified  by 
the  plaintiff.  Tbe  evidence  offered  was  ad- 
missible, not  alone  in  support  of  the  recrim- 
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Inatory  charges,  bat  vpaa  the  issue  of  good 
faith  on  tlie  pert  of  the  bnshand,  1^  a  show- 
ing of  which  his  offer  of  reoondllati<n  only 
could  have  been  anpported  under  the  rule  de- 
dared  in  HcMiOUn  t.  HcUulIin.  The  de- 
fendant was  entitled  to  a  finding  upon  the 
issue  of  the  bueAund's  crnel^  pleaded  in  bar. 

[1]  The  appellant  contends  diere  was  no 
evidence  of  good  faith  on  the  part  of  the  hus- 
band in  asking  the  wife  to  return  to  blm  at 
the  Hotel  Sutter  meeting.  Tbe  presumption 
of  good  faltb  attends  upon  ever7  act.  unless 
the  surrounding  drcomstances  are  such  as  to 
overcome  the  presumption.  The  long-contin- 
ued and  adjudged  desertion  by  the  plaintiff, 
his  failure  to  provide  support  for  his  wife 
and  child,  his  successive  and  unsuccessful 
suits  for  divorce,  the  will  of  Logan  Tooley 
Olark  describing  the  plaintiff  as  her  betroth- 
ed hushand,  made  shortly  prior  to  the  alleged 
offer  of  reconciliation,  and  his  publication 
and  reliance  upon  that  will  shortly  after  the 
offer  of  reconciliation,  are  all  circumstances 
tending  to  overcome  the  presumption  of  his 
good  faith.  When,  added  to  these  circum- 
stances, tbe  letters  written  by  tbe  plaintiff  to 
the  tlofendant  after  the  meeting  at  tbe  Hotel 
Sutter  are  considered;  It  appears  that  the  ele- 
ment of  good  faith  was  entirely  lacking. 
There  is  no  real  or  substantial  conflict  in  the 
evidence. 

There  has  been  some  attempt  on  the  part 
of  the  respondent  to  shift  the  date  of  the 
meeting  at  tbe  Hotel  Sutter  from  August, 
1913,  to  some  time  in  August,  1914.  The 
plaintiff's  letters,  coupled  with  bis  testimo- 
ny, show  there  was  but  one  snch  meeting. 
After  the  meeting  and  continuing  until  some 
time  In  1915,  the  plaintiff  wrote  to  his  wife 
some  30  letters,  clxpressing  his  fondness  for 
her,  and  from  time  to  time  explaining  to  her 
that  he  was  not  yet  ready  to  take  her  to  Wil- 
low, because,  as  lie  said  In  one  of  his  letters, 
it  would  canse  the  Judge  before  whom  his 
claim  against  the  Estate  of  Tooley  was  pend- 
ing to  say  he  was  trying  to  get  that  estate 
solely  for  the  purpose  of  going  bad£  to  his 
wife.  The  plaintiff  first  testiQed  that  he 
thought  his  father  was  at  the  Hotel  Sutter 
meeting.  After  luncheon  he  testified  posi- 
tively that  his  father  was  there.  The  father 
testified  he  was  present  In  important  de- 
tails the  statements  of  the  father  and  son 
wore  at  variance.  In  the  first  of  the  series 
of  letters,  which  bore  internal  evidence  of 
having  been  written  by  the  plaintiff  at  Wil- 
low on  the  day  following  the  meeting  at  the 
Hotel  Sutter^  be  spoke  of  having  reached 
Willow  at  4  o'clod£  in  the  morning,  of  having 


that  morning  told  his  tafbN  of  tbe  meeting, 
and  of  his  fothor  laughing  and  crying  be- 
cause of  his  happiness  at  its  outcome.  Tbe 
son  testlfled  that  <Hie  Beva,  a  former  vrite  of 
bid  brother,  was  present  at  tbe  meeting.  In 
the  same  letter  the  plaintiff  wrote  that— 

He  "did  not  Otto  or  Reva  anything  just 
to  see  what  they  would  say  and  they  both  said, 
*I  hope  you  and  Sadie  go  beck  together.'  I'm 
80  happj  I  don't  know  whldi  way  to  turn." 

In  this  and  numerous  other  letters  he  urg- 
ed his  wife  to  bum  tbe  letter.  It  Is  incon- 
ceivable that  if  tbe  father  and  Sera  were 
present  at  the  meeting  he  should  have  told 
bis  father  about  It  on  his  return  to  Willow 
the  next  morning  or  that  Beva  did  not  know 
all  about  what  took  place. 

In  this  case  the  plaintiff  bad  also  alleged 
acts  of  extreme  cruelty  on  the  part  of  his 
wife,  upon  which  a  very  large  amount  of  ex- 
trem^y  noisome  evidence  was  Introduced  by 
and  on  b^alf  of  the  plaintiff.  The  trial 
court  found  that  the  <^ai^s  of  extreme  cru- 
tity  were  not  sustalnedL  The  plaintiff's 
statements  under  oath  in  support  of  those 
charges  were  corroborated  in  many  particu- 
lars by  the  evidence  of  members  of  his  fam- 
ily. If  bis  statonents  WNe  true,  the  charges 
were  amply  proved.  The  finding  of  the 
court  that  they  were  not  proved  irresistibly 
leads  to  the  conclusion  that  the  plaintiff,  con- 
sidered as  a  witness,  was  within  the  rule 
that  a  witness  false  In  one  particular  is  to 
be  distrusted  in  others.  Code  Olv.  Proc.  g 
2061,  But>d.  3.  It  is  not  necessary  to  proceed 
further  with  an  analysis  of  the  evidence.  If 
the  errors  at  law  did  not  require  the  reversal 
of  the  judgment,  this  court  would  be  compel- 
led to  sustain  the  appellant's  attach  npon  the 
ground  of  tbe  insufficiency  of  the  evidence  to 
support  the  Jndgmoit 

nie  Judgment  Is  reversed. 

We  concur:   LANGDON,  P.  J. ;  HAVEN,  J. 
Opinion  of  Supreme  Court  In  Bank  D^y- 
Iny  Hearing. 

PER  CURIAM.  The  application  for  a 
hearing  in  this  court,  after  decislrai  by  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District,  Is  denied. 

In  denying  the  application,  we  withhold 
our  approval  from  that  portion  of  the  opinion 
dealing  with  the  question  of  the  admissibili- 
ty of  the  deposition  of  one  "E  M  "  re- 
ferred to  therein.  The  determination  of  this 
question  Is  not  essential  to  the  reversal  of 
the  Judgment 
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BI^CSR  T.  KNIGHT.    (Olr.  8072.) 

(District  Court  of  Appeal,  First  District;  DM- 
non  1,  California.   Dec.  12, 1919.  Hearing 
Denied  by  Supreme  Coart  Feb.  9,  1920.) 

1.  MaUCIOUB  PBOSECPnON  «=>04(2)— FlND- 
IXa  OF  ICAUtCE  AND  WAZTT  OF  FBOBABU 
CAUSE  TTHWABBANTVD. 

Evidence  held  Insuffident  to  sustain  a  find- 
ing of  malice,  bad  faith,  and  want  of  probable 
ctDse  in  the  proseeotion  of  an  unlawful  de- 
tainer actioiL 

2.  Mauoxoitb   FBOBEoimon  «=332— Malioi 

KAT  BB  PKBSUKED  nOU  WANT  OT  FBOBABIB 
CAUSB. 

Oat  of  the  commencement  and  prosecntion 
of  a  causeless  action  by  one  person  against 
another,  the  presumption  of  ma^ce  ma;  ariae 
from  proof  of  the  fact  of  a  want  of  prol>able 
cause  for  the  Inatittttion  of  saeh  action. 

8.  UAUdom  PKMBCUTios  «sslO— CoKoim- 

■E37CB  or  lUUOX  AND  WANT  OF  nOBABUt 

cAuaa  nasHTiAi. 
ConcnrrenM  of  malice  and  want  of  proba- 
ble cacse  is  essential  to  a  wstnerr  for  mall- 
dons  prosecution, 

4.  MAuarom  FBOsKnmcHr  4»15— "Fboba- 

BLB  OADBB"  DOIB  HOT  XBAH  A  LBQAX.  OAUBB. 

''Probable  cause"  for  the  laatttatton  of  an 
action  does  not  mean  *legal  eaoae." 

[Ed-  Note.— other  definltlona,  see  Words 
and  Phrases,  First  and  Saeond  Series  Proba- 
ble Canse^] 

5.  hfAUoiotrs  PBosKCunoN  «»2S(2>—In8TI- 
TunoN  OF  Aonon  on  adtiok  of  counsel 

not  WTTHOUT  PBOBABU  CAU8B. 

Where,  before  bringing  nnlawfol  detainer, 
landlord  laid  all  the  facta  la  good  faith  before 
an  attorney  and  acted  on  hie  adrice  to  the  ef- 
fect that  he  had  a  food  cause  of  moion,  it  can- 
not be  said  tliat  he  instituted  the  suit  without 
probable  cause.  , 

tt.  BeIaucioub  pBosBcunoN  ^»2S(3)— Pbob- 

ABLX  CAUSE  PRESDUED  FBOH  UCOVEBT, 
TKOUOH  JUDGlIKNT  SEVEBSED. 

There  is  a  presumption  in  an  action  for 
malicious  prosecution  that  defendant  had  rea- 
sonable cause  for  institntiog  bis  suit,  where 
he  obtained  a  judgment  in  the  trial  court,  al- 
tliongh  rerersed  on  appeal,  and  such  presump- 
tion is,  in  the  absence  of  fraud  in  obtaining 
such  Judgment,  coaclusive. 

7.  MAZJOIOUS  FBOSBCUnON  DlSVTS- 
SAZ.  ON  BETEB8AI.  NOT  ETIDBNCE  OF  WANT  OP 
FBOBABUe  CAUSE. 

Plaintifl*s  dismissal  of  a  cause,  which  under 
the  rulings  of  the  court  of  last  resort,  he  could  no 
longer  maintain,  is  not  such  a  voluntary  aban- 
donment of  the  case  as  to  give  rise  to  the 
presomptiMi  of  sndt  want  of  probable  cause 
as  would  suffice  to  show  malice,  or  to  over- 
throw the  pnsumptioa  as  to  the  exiatmce  of 
probable  cause  raised  by  his  recovery  in  the 
trial  court. 
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Appeal  from  Superior  Obnrt,  Oty  and 
Count?  Of  San  Francisco;  3<Am  T.  Nonrse^ 
Jndge. 

Action  by  Henry  Black  against  Henrietta 
C.  Knl^L  Judgment  for  plaintiffl,  and  de- 
fendant aiveals.  Reversed. 

Samoi^  Knight  and  F.  Eldred  B<Aand,  both 
ot  San  FxandBco,  and  Oort  H.  Abbott,  of 
Oakland, 'f<»  appellsnt 

Artirar  H.  Barendt;  of  San  Fnmdsoo,  for 
req>ondait 

BIOHABDS,  J.  TUs  Is  an  appeal  from  a 
Judgment  In  the  plaintiff's  favor  for  the  sum 
of  15,547.30  in  an  action  to  recover  damages 
for  the  eviction  of  the  plaintiff  from  certain 
leasehold  premises,  which  eviction  the  plain- 
tiff asserts  to  have  been  accomplished 
through  an  action  in  unlawful  detainer,  the 
prosecution  of  which  was  malicious  and 
without  probable  cause. 

This  la  the  second  appeal  presented  to  the 
appellate  tribunals  In  this  case,  the  Judgment 
rendered  in  the  ^ilalntlff's  favor  for  the  sum 
of  $10,449  upon  the  first  trial  thereof  having 
been  affirmed  In  this  court  (Black  v.  Knlgh^ 
23  Cal.  App.  Dec.  905),  but  reversed  by  the 
Supreme  Court  in  Black  v.  Knight,  176  OaL 
722,  169  Pac.  382,  L.  R.  A.  19180,  319.  The 
fact  that  the  case  as  now  presented  upon 
this  appeal  differs  in  certain  material  fea- 
tures from  that  considered  by  this  court  and 
by  the  Supreme  Oourt  upon  the  former  ap- 
peal, both  in  respect  to  the  parties  defendant 
and  to  certain  essential  facts  for  the  first 
time  put  in  issue  by  amendments  to  the  com- 
plaint, made  after  the  reversal  of  the  cause 
on  the  first  appeal,  npon  which  alleged  facts 
the  ptaindir  and  respondent  relies  for  the 
support  of  his  Judgment  upcm  the  present  ap- 
peal, renders  necessary  a  more  extended  and 
detailed  review  of  the  history  of  the  rela- 
tions and  litigation  between  the  parties  than 
would  have  otherwise  been  required. 

In  November  of  the  year  1908  Robert  S. 
Knlgbt,  the  husband  of  the  presait  defend- 
ant and  appellant  herein,  was  the  owner  of  a 
lot  in  the  dty  of  San  Francisco,  which  Is 
now*  known  as  No.  050  California  street,  and 
at  that  time  entered  Into  an  agreement  with 
the  plaintiff  herein,  by  the  terms  of  which 
said  Robert  S.  Knight  was  to  constmct  and, 
when  completed,  to  lease  to  the  plaintiff  a 
building  upon  said  lot  for  the  term  of  10 
years,  at  a  mcmthly  rental  of  $325  for  the 
first  6  years  and  $350  fpr  the  last  5  years  of 
the  teno.  The  lease  provided  that  immedi- 
ately after  the  completion  of  the  building 
and  its  occupancy  by  the  plaintiff  he  should 
furnish  It  with  suitable  furniture  for  an 
apartment  house  having  a  cash  value  of  not 
less  than  $3,000,  which  furniture  should  be 
free  of  liens,  and  that  within  30  days  there- 
after the  plaintiff  should  execute  to  said 
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Bobert  B.  KnSgbt  a  note  for  aald  sum  ot  $3,- 

000  secured  by  a  <^ttel  DKvtgage  upon  said 
famltnre,  whldb  said  note  and  mortgage  was 
to  be  and  remain  as  tbe  said  lessor's  security 
for  tbe  rent  due  and  to  become  due  nnder  the 
terms  of  said  lease.  The  bnllding  was  com- 
pleted on  or  aboat  the  25th  day  (tf  Jttne, 
1909,  at  which  time  the  plalntUI  herein  to<^ 
possession.  Tbe  basement  of  tbe  buUdlng 
had  been  reserved  by  the  lessor,  and  was  by 
him  on  the  22d  day  of  June,  1900,  leased  to  a 
Arm  of  carpenters,  who  then  entered  into  the 
possession  and  nse  thereof.  On  July  12, 
1909,  the  plalntlfir,  as  lessee  of  his  portion  of 
snid  bnllding,  entered  Into  a  contract  for  the 
subletting  thereof,  with  the  knowledge  and 
consent  of  the  lessor,  to  one  Ida  Quinn,  by 
the  terms  of  which  said  Ida  Qninn  promised 
and  agreed  to  take  said  premises  for  a  10- 
year  term  at  a  rental  of  $425  per  month  for 
the  first  60  months  of  said  term  and  of  $460 
per  month  for  the  last  60  months  thereof. 
By  the  terms  of  her  said  agreement  the  said 
Ida  Quinn  was  also  to  completely  famish 
said  premises  at  a  cost  of  not  less  than  $4,- 
500,  and  to  give  to  her  Immediate  lessor,  the 
plaintiff  herein,  a  chattel  mortgage  upon  said 
furniture  to  secure  the  payment  of  the  rent 
Ida  Quinn  took  possession  of  said  premises 
nnder  said  agreement  for  the  lease  thereof  on 
or  about  tbe  12th  day  of  July.  1909,  and  paid 
the  first  month's  rent  thereunder,  but  pres- 
ently began  objecting  to  her  lessor  as  to  tbe 
noise  of  the  machinery,  etc.,  incident  to  the 
conduct  of  the  carpenter  shop  in  the  base- 
meat  of  the  building,  claiming  a  loss  of  pat- 
ronage thereby,  and  refused  to  execute  her 
lease  or  to  pay  any  more  rent  until  the  nui- 
sance occasioned  by  these  noises  was  abated. 
Tbe  plaintiff,  her  lessor,  immediately  notified 
his  lessor,  Bobert  S.  Knight,  of  the  trouble 
caosed  by  the  noises  of  tbe  carpenter  8h<^, 
and  demanded  that  these  disturbances  be 
abated.  The  evidence  is  in  cwQlct  as  to 
whether  Bobert  S.  Enlist  acted  very  promptr 
ly  npon  tbia  complaint,  and  the  trial  court  in 
its  findings  herein  resolved  said  confiict  in 
the  plalntifTs  foror,  finding  that  aald  Bobert 
S.  Enlgbt  retnsed  and  neglected  to  take  any 
measurea  to  abate  aald  disturbance  prior  to 
tbe  Old  of  October,  1909,  and  thai  only  ao 
imperfectly  that  In  Febmary,  1910,  said  Ida 
Quinn  lost  roomers  by  xeutm  of  tbe  noise  In 
the  said  basement  carpenter  shoi).  In  the 
meantime  tbe  plaindfl  herein  had  not  per- 
formed that  portion  of  hia  lease  of  said 
premises,  wUcb  required  bim  to  execute  and 
deliver  to  Bobert  S.  Knight  as  his  lessor  a 
promissory  note  for  $3,000  and  a  chattel  mort- 
gage upon  the  furniture  In  said  premises  as 
security  for  his  rmt  Apparently  the  reasm 
why  he  had  tailed  to  do  ao  waa  that  his  sub- 
tenant, Ida  Quinn,  who  had  furnished  Oib 
apaitmenta  therein,  had  not  p«40nned  the 
like  porUicai  of  her  agreement  Accordingly^ 
and  on  or  about  August  2S,  190^  Bobert  S. 


Knight  made  written  demand  npon  his  lea- 
see, the  plaintiff  ber^,  tbAt  he  perform  that 
condition  of  his  lease  within  3  days ;  within 
said  time  said  plaintiff,  while  unable  for  tbe 
reason  stated  to  give  the  required  mortage, 
offered  to  deposit  in  lieu  thereof  the  sum  of 
$3,000  in  gold  coin  of  the  United  States  iu 
any  bank  in  tbe  dty  of  San  Francisco  to  be 
selected  by  said  Robert  S.  Knight,  until  such 
time  as  said  plaintiff  could  literally  perforui 
said  term  In  his  said  lease.  Bobert  S. 
Knight,  however,  after  seeking  and  obtaining 
the  advice  of  his  counsel,  refuaed,  in  accord- 
ance with  such  advice,  to  accept  said  offer, 
and  shortly  thereafter  and  on  September  4, 

1909,  commenced  an  action  In  fals  own  name 
as  plaintiff  against  his  lessee  -to  recover  pos- 
sesslw  of  the  demanded  premises,  basing  bis 
right  thereto  upon  the  breach  of  the  afore- 
said Qondition  of  the  lease.  This  cause  pro- 
ceeded to  trial,  and  on  March  S,  1910,  a 
Judgment  was  entered  In  favor  of  tbe  plain- 
tiff therein  to  restiHre  the  possessicHi  of  said 
premises  to  Robert  S.  Kidght,  and  to  pay 
certain  damages,  costs,  and  conna^  fees. 

While  these  proceedings  were  thus  pend- 
ing the  defendant  therein  was  endeavoring 
on  his  part  to  oust  hia  subtenant,  Ida  Quinn, 
from  said  premises  for  her  failure  and  re- 
fusal to  comply  with  tbe  terms  of  ber  c<hi> 
tract  for  a  sublease  thereof,  and  had  conor 
menced  an  unlawful  detainer  action  against 
her,  which  went  to  Judgment  In  his  favor  on 
Marc^  2,  1910.  While  this  latter  suit  was 
pending  Ida  Quinn  had  retained  possession 
of  tbe  premises  up  to  about  the  23d  of  Febru- 
ary, 1910,  when  she  delivered  the  possession 
thereof  to  Bobert  S.  Knight,  who  thereafter 
retained  possescdon  of  the  same.  Tbe  defend- 
ant in  the  case  of  Knight  v.  Black  and  the 
plaintiff  in  this  action  tock  an  appeal  from 
the  Judgment  rendered  therein  on  March  3, 

1910,  to  this  court,  urging  upon  said  appeal 
that  fata  <^er  to  deposit  tbe  sum  of  $3,000  In 
lieu  of  tbe  chattel  mortgage  provided  for  in 
bis  lease  amounted  to  a  anbstantial  perform- 
ance of  the  dauae  tiiwetn  requiring  sucfa 
mortgage,  and  hence  that  be  was  not  in  de- 
fault as  to  any  of  the  terms  of  hia  aald  lease 
at  tbe  time  of  the  inatitntion  of  aald  action. 
He  prevailed  in  this  contention  npon  aald  ap- 
peal, this  court  dedding  the  point  in  hia  fa- 
vor and  reversing  the  Judgment  in  said  case 
on  July  22,  1912.  Knlgbt  v.  Black,  19  Obi. 
App.  519,  126  P&c  512.  A  petition  for  re- 
hearing having  beesx  denied  in  this  court  and 
also  in  tbe  Supreme  Court,  upon  the  going 
down  of  the  remittitur  in  that  case,  the  de- 
fendant ttiereln  moved  the  trial  <*onrt  fOr  an 
order  bringing  In  Henrietta  OL  Knl^t  as  a 
party  plaintiff  tberetai,  which  motion  vras  on 
November  16, 11912,  granted  by  tbe  trial  court 
by  consent  Shortly  thereafter,  and  cm  De- 
cember 6,  1912,  Bobert  S.  Knight  and  Henri- 
etta C.  Knight  by  her  attorney  in  fact  Rob- 
ert S.  Knight,  tendered  possession  of  the 
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premises  to  the  defendant  In  that  action  and 
the  irialntlfP  In  this  action  for  the  remainder 
«f  the  unexpired  term  of  his  said  lease.  This 
teoder  waa  refused  by  him  and  shortly  there- 
after and  on  December  12,  1912,  the  then 
plaintiffs  In  said  action  caused  to  he  entered 
B  disnrissal  thereof.  Within  a  short  time 
thereafter  the  plaintiff  herein  commenced  the 
present  action  against  Robert  S.  Knight  and 
Henrietta  C.  Enlght  for  damages  in  the  sum 
of  $14,800  for  his  alleged  nnlawfnl  eviction 
from  said  premises,  and  for  the  further  sum 
of  $611.50.  his  costs  and  expenses  incurred 
In  defending  said  former  action.  In  his  orig- 
inal and  also  In  his  first  amended  con^)laInt 
filed  In  this  action  the  plaintiff  made  no  ex- 
press averment  charging  the  defendant  with 
htTlug  acted  maliciously  or  without  probable 
nrnse  In  procuring  the  eviction  of  the  plain- 
tut  from  the  premises  in  question  throngb 
the  Institution  of  the  former  action  or  daring 
the  pendency  thereof.  He  relied  upon  the 
averments  that  his  said  evlctl(m  was  illegal, 
because  so  determined  to  be  by  the  decision 
of  this  court  in  the  reversal  of  the  Judgment 
In  said  former  action  npaa  appeal. 

The  defendants  In  their  answer  denied  the 
Illegality  of  the  plalntltTs  eviction,  and  also 
denied  the  fact  of  such  eviction,  alleging  that 
the  said  plaintiff  had  voluntarily  surrendered 
ud  abandoned  the  possession  of  said  premis- 
es pending  said  appeal,  and  denied  that  the 
plaintiff  had  sustained  any  damage  thereby. 
They  also  pleaded  ex  Industrla  that  In  the 
prosecatitm  of  said  former  action  the  plain- 
tlir  therein,  Bobert  S.  Knight,  had  acted 
wlthgnt  malice  and  with  probable  cause. 
Tbey  also  pleaded  certain  counterclaims 
amonntiDg  to  f2.510.10,  for  which  they  prayed 
a  KCovoT.  The  cause  proceeded  to  trial 
upon  the  lasnes  as  thus  presaited,  with  the 
Ksult  that  a  judgment  was  rendered  and  en- 
tered in  the  plointltrs  favor  fbr  the  snm  of 
$10440,  agaliiBt  Uu  defendant  Henrietta  C. 
Kni^t,  and  tbo  action  was  dismissed  as  to 
fiobert  B.  Knight  upon  the  finding  of  the 
trial  conrt  to  tha  effect  that  In  all  the  mat- 
ters and  proceedings  leading  up  to  and  in- 
dsdlng  the  eviction  of  the  plaintiff  from  the 
prenidses  in  qneatifm  Robert  S.  i^lght  bad 
acted  as  the  agent  of  his  wife,  Henrietta  C 
Knight,  upon  the  admitted  showing  that  sub- 
seqorat  to  the  ezecatl<»i  of  the  contract  of 
lease  between  Robert  S.  Knight  and  the 
plalatiff  herein,  the  said  Robert  S.  Knight 
had  conveyed  all  of  his  right,  titl^  and  lntei> 
est  in  Oke  premises  to  his  said  wife.  The 
trial  court  In  Its  findings  and  jud^^nent  made 
no  refereice  to  any  malice  on  the  part  of 
Bald  Robert  S.  Knl^t  against  the  said  plain- 
tiff therein;  and  it  is  evident  from  the  rec- 
ord that  the  mattw  of  the  existence  or  non- 
existence of  each  malice  on  the  part  of  said 
Bobat  S.  Knie^t  was  not  at  that  time  an  Is- 
ne  in  tbB  case. 

Fnnn  the  Judgment  thus  rend«ed  an  ap- 
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peal  was  taken  to  the  Suprmie  Court,  which 
appeal  was  later  transferred  to  this  court  for 
hearing,  and  upon  said  hearing  the  Judgment 
was  affirmed ;  but  upon  petition  for  rehearing 
the  cause  was  transferred  back  to  the  Su- 
preme Oourt,  where  the  Judgment  of  the 
trial  court  was,  on  December  14,  1917,  re- 
versed, the  SuprCTie  Court  holding  upon  the 
record  then  before  It  that  the  mere  prosecu- 
tion to  Judgment  by  the  landlord  of  an  un- 
lawful detainer  action  in  good  faith  and 
without  malice  for  the  purpose  of  obtaining  a 
Judicial  determination  of  the  question  wheth- 
er he  was  entitled  to  possession  by  reason  of 
some  default  on  the  part  of  the  tenant,  was 
not  such  an  act  of  interference  with  the  ben- 
eficial wijoyment  by  the  tenant  of  the  prem- 
ises, short  of  actual  physical  ouster,  as  "will 
warrant  the  latter  in  abandoning  possession 
and  treating  the  conduct  of  the  landlord  as 
an  unlawful  eviction,  with  the  right  to  dam- 
age consequent  upon  being  deprived  of  the 
remainder  of  his  term."  Black  v.  Knight, 
176  OaL  722,  169  Pac.  S82.  L.  R.  A.  1918C, 
S19. 

Up<m  the  going  down  of  the  remittitur  fol- 
lowing this  reversal  of  the  Judgm^t  the 
plaintiff  in  the  action,  on  February  25,  1918, 
served  and  filed  a  second  amended  complaint, 
wherefrom  the  name  of  the  original  defend- 
ant, Robert  S.  Kulght,  was  omitted  as  a  party 
defendant  but  wberein  and  In  the  body  of 
said  second  amended  complaint  said  Robert 
S.  Knight  was  alleged  to  have  been,  as  to  all 
of  the  acta  and  things  charged  to  have  been 
done  or  omitted  by  or  on  behalf  of  his  former 
codefendant,  Henrietta  C.  Knight,  her  fully 
authorized  agent  and  representative,  and  the 
said  Henrietta  O.  Knight  was  therein  alleged 
to  be  cha^aUe  with  full  resptxislblllty  for 
her  husband's  acts  and  condnet  as  such 
agent.  The  said  secmd  anwnded  complaint 
then  proceeded  to  set  f6rth  a  series  of  alleg- 
ed acts  on  the  part  of  said  Robert  S.  Kni^t^ 
which  were  averred  to  have  been  done  1^ 
him  with  the  express  and  malicious  intent  of 
bringli^  about  an  ouster  or  evtctltm  of  said 
plaintiff  from  said  premises,  and  which  led 
np  to  the  institution  of  the  action  for  unlaw- 
ful detainer,  whidi  action  the  plaintiff  for 
the  first  time  alleged  was  begun  and  prose- 
cuted in  bad  faith  with  actual  malice  and 
without  probable  causa  The  defendant  in 
her  answer  denied  that  Robert  S.  Knight 
was  her  authorized  agent  as  to  many  of  the 
acts  done  by  him  in  relation  to  the  plaintiff's 
totancy,  and  alleged  that  she  was  personally 
ignorant  as  to  many  of  said  acta  of  said  Rob- 
ert S.  Knight  which  the  plaintiff  alleged  to 
have  been  done  maliciously  and  In  bad  faith, 
and,  on  the  contrary,  averred  that  whatever 
had  been  done  on  her  behalf  in  the  premises 
had  been  done  without  malice  and  In  good 
faith,  and  fortiier  averred  that  In  the  insti- 
tution of  the  said  action  for  unlawful  detain- 
er the  said  Robert  S.  Knight  bad  acted  upon 
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the  advice  of  eannBel  after  a  full  and  fair 
statemrait  of  the  &cta  conatitntlBg  the  plaln- 
tUTe  alleged  breach  of  the  oovenants  of  his 
«aid  lease.  The  defendant  alao  rq;>eated  the 
averments  of  her  former  answer  cmatitutliv 
her  countOT^im. 

Upon  the  issues  ^ns  made  tip  the  cause 
proceeded  to  trial,  at  tbe  concluiriMi  of  which 
tb»  court  made  Its  flndlo||^  of  fact  in  favor  of 
the  plaintiff  upon  tiw  eaecntlal  avennente  of 
his  second  amended  complaint,  and  as  eon- 
dnslons  (tf  law  trom  auch  flndlnsB  of  fact 
found  that  the  plaintiff  was  wrongfully  and 
illegally  evicted  from  the  donlsed  prraiiBes; 
that  the  action  of  unlawfnl  detainer  com- 
menced by  Robert  S.  Knight  against  his  les- 
see, Henry  Black,  was  not  Instituted  in  good 
fidth,  but  with  malice  and  want  of  pnbable 
cause;  that  Robert  8.  Enigbt  was,  at  all 
tlma  since  a  date  prior  to  the  entry  into  po»- 
session  at  the  demised  premises  by  plaintifE, 
the  agent  of  Oie  defendant,  his  wife,  Henri- 
etta C  Knight;  that  the  damages  suffered 
by  plaintiff  by  reastm  of  said  evtrtion  and 
the  costs  and  expenses  inddoit  thereto  was 
the  sum  of  97,438.90;  that  tHe  defendant, 
Hoirietta  O.  Knight,  was  entitled  to  an  off- 
set in  the  sum  of  $1,8&1.60  upon  her  counter^ 
claim.  The  court  accordingly  ent««d  its 
judgment  awarding  the  plaintiff  ¥5,647^,  to- 
gether with  his  costs.  Said  Judgmoit  was 
thus  entered  on  Dec^ber  18,  1018^  and 
thereafter  an  appeal  was  taken  and  perfect- 
ed therefrom  to  the  Supr«ne  Gbnrt,  and  was 
by  said  tribunal  transferred  to  this  court  for 
hearing  and  deddon. 

While  the  foregoing  r6snm6  of  the  history 
of  the  relations  between  these  parties  and  of 
the  several  proceedings  growing  out  of  such 
relations  has  been  somewhat  extended,  the 
questions  presented  npon  this  appeal  are  few 
and  simple.  By  the  decision  of  the  Supreme 
Court  upon  the  former  appeal  (Black  v. 
Knight,  supra)  it  was  held  that,  in  the  ab- 
sence of  a  sufficient  showing  of  both  malice 
and  want  of  probable  cause  on  the  part  of 
the  defendants  in  the  institution  and  prose- 
cution of  the  original  action  in  unlawful  de- 
tainer, this  action,  upon  the  other  facts  set 
forth  In  this  plaintiff's  first  amended  com- 
plaint and  established  at  the  first  trial 
thereon,  would  not  lie.  Upon  the  consequent 
reversal  of  the  Judgment,  and  the  return  of 
the  cause  to  the  trial  court,  the  plaintiff 
herein  further  amended  his  first  amended 
complaint  by  the  averment  of  an  additional 
set  of  facta  which  he  alleged  was  sufficient  to 
show  actual  malice,  bad  faith,  and  want  of 
probable  cause  In  the  Institution  and  prose- 
cution of  said  action  for  unlawful  detainer, 
and  which  be  contended  at  the  trial  and 
hearing  thereon  took  the  case  out  of  the 
scope  and  effect  of  said  former  decision,  and 
entitled  him  to  a  Judfi^nnent  notwithstanding 
such  decision.  The  appellant,  on  the  other 
band,  at  said  second  trial  contended,  and 


here  contends,  that  these  alleged  facts,  even 
If  proven  were  Insufficient  to  show  eUber  mal- 
ice^ bad  Calth,  or  want  ot  probable  cause  om 
the  part  of  said  defendant,  and  hence  Insuffi- 
cient to  sustain  the  findings  of  fact  and  cozx- 
duslons  of  law  of  the  trial  court  ttujeaxi, 
and  that  she  Is  therefore  ratttled  to  a  rever- 
sal of  said  Judgment  npon  appeal. 

CI]  From  our  careful  OT«mii>ati<y  of  tlie 
record  herein  we  are  sattsfled  tliat  the  find- 
ing and  omduslon  of  the  trial  court  to  tlie 
effect  that  Hobert  &  Knl^t  must  be  held  to 
have  been  the  ag^t  of  bis  wife,  Henrietta  O. 
Knlgbt^  in  relation  to  ail  mattm  occnnins 
after  the  date  of  bis  cmveyance  to  her  of  ail 
of  his  right,  titles  and  Interest  In  tbe  premis- 
es in  qaestl<m  is  snlBduttly  sustained  by  tbe 
evidence  in  tho  case;  but,  bavlng  so  deter- 
mined, we  are  also  satlsfled  from  such  exam- 
ination  oC  Uie  record  that  tbe  wreral  acts 
and  things  done  or  omitted  to  be  done  by 
said  Robert  S.  Knight  and  Imputed  to  his 
said  wU^  the  appellant  borein,  by  virtue  of 
sudi  agraicy,  and  npon  whldi  Oie  revtndait 
herein  zeUes  as  being  sidtelent  to  sustain  hf  s 
dalm  of  malloe,  bad  fiUQi,  and  want  ct  prob- 
able cause  oa  tbe  part  of  said  Robert  S. 
KnlsAit,  and  henoe  of  this  defondant.  In  tbe 
institution  and  prosecution  of  tbe  aforesaid 
action  In  unlawful  detainer,  and  tbe  unlaw- 
ful eviction  of  the  said  plaintiff  from  the 
said  premises  thereby,  are  wholly  Insuffldent 
as  proof  of  such  malice,  bad  faith,  and  want 
of  probable  cause  on  tbe  pa^t  ot  said  Robert 
S.  Knight  in  the  institatlon  and  prosecution 
of  said  action  to  Justify  the  findings  and  ccm- 
dusions  of  the  trial  court  in  that  regard.  A 
brief  review  of  and  comment  upon  the  evi- 
dence educed  by  the  plaintiff  at  the  trial, 
and  relied  upon  as  supporting  his  said  con- 
tention, win  serve  to  show  the  basis  of  onr 
said  ctmduslon. 

The  relation  between^  the  parties  to  the 
original  lease  of  the  premises  out  of  tbe 
plaintiff's  occupancy  of  which  the  various 
controversies  between  the  parties  arose  was 
entirely  amicable  at  the  inception  of  tlie 
transaction  between  thraa,  and  continued  so 
to  be  down  to  a  time  subsequent  to  the  plain- 
tiff's occupancy  of  said  premises.  This  ami- 
cable relaticm  was  In  no  wise  affected  by  tbe 
fact  that  the  lessor  of  that  portion  of  the 
premises  to  be  used  by  tbe  plaintiff  herein  ss 
an  apartment  house  bad,  prior  to  the  latter'a 
occupancy  of  the  same,  leased  the  basement 
of  the  building  to  a  firm  of  carpenters.  He 
bad  a  right  so  to  do,  and  his  act  In  doing  so, 
and  the  consequences  of  said  act  In  tbe  later 
disturbance  of  the  subtenant  of  the  lessee, 
could  not  be  attributable  to  or  furnish  any 
proof  of  ill  will  on  the  part  of  Robert  S. 
Knight  toward  his  said  lessee,  since  there  is 
not  the  slightest  evidence  to  show  that  at 
the  time  of  the  letting  and  use  of  said  base- 
ment as  aforesaid  the  former  was  in  any- 
wise dissatisfied  with  his  tenant  or  with  the 
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terms  of  his  said  lease ;  and  If  it  be  claimed 
Ott  tbe  tardy  action  of  Robert  S.  Enlght  in 
ttillnx  or  revising  to  attend  to  and  remedy 
tlie  tnattera  of  vrbich  the  iilatntifC's  subtenant 
complained,  nam^,  the  noises  arising  from 
tlie  carpesiter  shop,  ebows  a  state  of  dlasat- 
tafaction  and  ill  will  toward  his  lessee,  this 
daim  is  self-destmctiTe.  since  the  imdiiq>nted 
ertdence  dis<doaes  that  the  said  lessor  did 
flnally  midertake  to  remedy  the  nuisance 
complained  of,  and  did  thereby  show  that  lie 
was  not  willfnlly  or  malidonsly  maintaining 
tbe  same  for  the  purpose  of  injarlng  his  said 
tenant  or  causing  his  abandonment  ot  his 
uid  leaser 

The  earliest  possible  point  of  time  at 
^hich  the  Ida  In  tiff  herein  can  claim  that 
Robert  S.  Knight  is  to  be  diargeable  witii 
dissatiafactlon  with  the  terms  of  his  said 
lease,  or  with  any  ill  will  towards  the  plaio- 
tifl  as  a  result  thereof,  la  the  date  wh«i  said 
Robert  S.  Enl|^t  first  learned  that  the  plain- 
tiff, as  his  tenant,  had  made  a  aublease  of 
tbe  premises  to  Ida  Quinn  at  a  monthly  mob- 
al  mocb  in  excess  of  that  which  was  receiTa- 
ble  by  said  Knight  under  his  original  lease. 
It  was  not  the  fact  of  the  subleasing  which 
can  be  claimed  to  have  caused  such  dlssatls- 
ftcOan,  since  said  Knight  had  expressly  con- 
tented to  the  making  of  said  plalntlflTs  con- 
tract for  sndi  sublease  with  said  Ida  Quinn ; 
but  it  was  the  fact  of  the  increased  rental, 
derived  from  said  sublease  which  Is  datmed 
to  have  sown  the  seeds  of  111  will  in  the 
breast  of  said  Knight.  Yet  the  evidence  of 
sudi  sowing  consists  altogether  In  the  fact 
that,  when  tbe  latter  learned  of  the  plain- 
tiff's apparently  advantageous  contract  with 
■aid  Ida  Quinn,  he  one  day  suggested  to  the 
plaintiff  that  "you  ought  to  divide  the  prof- 
its wIUi  me."  The  above  quotation  consti- 
tutes the  entire  conversation ;  and  it  goes  al- 
most without  saying  that  It  Is  a  thread  of 
evidence  oitirely  too  attenuated  to  furnish 
snffidoit  strengUi,  either  alone  or  in  conjunc- 
tton  with  any  other  fiacts,  upon  which  the 
plsintfff  conld  rely  to  snpport  a  charge  of 
malice  on  the  part  <^  Robert  B.  Knight 
igalnst  Ills  tenant,  or  to  supply  a  reason  bas- 
ed on  ill  will  for  the  Institution  of  a  vrong- 
fol  action  In  unlawful  detainer  against  him. 
Hie  plaiDtur  himself  says  In  respect  to  such 
0)nTersa  tlon : 

"I  paid  no  attention  to  It  I  didn't  give  it 
any  thought.  I  thought  It  was  rather  peculiar 
for  him  to  mention  it,  and  I  gave  him  no  an- 
swer." 

The  next  Mt  of  evidence  upon  which  the 
plaintiff  depends  to  sustain  his  claim  of  mal- 
ice on  tbe  part  of  said  Knif^t  is  the  fact 
that  said  Knl^t  at  one  time  made  overtures 
to  tbe  plaintiff's  subtenant,  Ida  Quinn,  to 
take  a  direct  lease  from  him  to  said  premises 
at  tbe  rental  agreed  to  be  paid  by  her  nn- 
ier  her  contract  for  a  lease  from  tbe  plaln- 
tUL    Had  such  overtures  been  made  at  a 
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time  prior  to  tlie  institutlaa  of  tbe  acttmi  In 
unlawful  detainer  against  the  plaintiff  by 
Robert  8.  Knight,  It  might  well  have  furnish- 
ed some  tangible  proof  of  a  malicious  and 
wrongful  Intent  In  the  Institntion  of  such  ac- 
tion ;  but  the  uncontradicted  evidence  of  Ida 
Quinn  herself  shows  that  the  oi^  conversa- 
tion between  Robert  S.  Knight  and  heiself 
upon  this  subject  occurred  after  the  com- 
mencement of  this  action,  and  hence  by  no 
possibility  could  have  supplied  a  motive  for 
the  Institntion  of  the  same;  besides,  at  all 
times  both  before  and  after  sndi  action  was 
begun  against  tjbe  plaintiff,  Ida  Quinn  was 
complaining  of  the  nuisance  of  tbe  noises  of 
the  carpenter  shop,  and  was  refusing  to  con- 
summate her  agreement  for  a  lease  with  the 
plain  tiff,  or  to  pay  him  any  more  rent,  and 
was  thus  in  the  attitude  of  a  qtdte  undesira- 
ble occujumt  of  the  premises. 

It  la  hardly  conoeivaUe  that  Robert  S. 
Knight  should  have  hem  moved  to  sudi  mal- 
ice by  anything  occurring  between  himself 
and  Ida  taiant'B  raOier  undesirable  subten- 
ant as  to  have  been  led  thereby  to  conceive 
and  cmnmmoe  a  causelesB  proceeding  in  un- 
lawful detainer  for  die  plaintiff's  ouster,  par- 
ticularly in  view  of  tbe  fact  that  the  latter 
was  tendering  and  paying  his  stipulated  rent 
with  scrupulotiB  promptitude,  whUe  his  own 
subtenant  was  paying  falm  no  rent  at  all.  If 
the  conversation  which  Robert  8.  Knight  Is 
shown  to  have  had  with  Ida  Quinn  with  re- 
spect to  the  prospect  of  her  Immediate  tm- 
ancy  under  him  occurred  after  the  com- 
mencement of  the  action  In  tmlavrful  detain- 
er, it  would  of  itself  not  only  have  furnished 
no  evidence  of  a  prior  malice  In  the  institu- 
tion of  said  action,  but  would  rather  snpply 
some  degree  of  evidence  In  support  of  the 
good  faith  of  Robert  S.  Knight  In  the  com- 
niencement  and  prosecution  of  said  action, 
since  It  wotdd  serve  to  Indicate  that  he,  at 
the  time  of  such  overtures,  t)elleved  that  his 
said,  Bult  was  well  founded  and  would  result 
In  his  f&vor,  and  that  he  would  presently  be 
In  a  position  to  relet  his  praises  to  another 
tenant. 

The  foregoing  constitutes  practically  all  of 
the  evidence  outside  of  tbe  Institution  of  the 
action  In  unlawful  detainer  Itself  upon  which 
the  plaintiff  can  rely  to  sustain  his  aver- 
ments of  malice  on  the  part  of  said  Robert  S. 
Knight  Imputable  to  the  def«idant  herein, 
and  to  justify  the  findings  and  conclusions  of 
the  trial  court  based  thereon. 

[2-1]  As  to  the  action  itself  as  furnishing 
proof  of  such  malice  It  may  be  stated  at  the 
outset  that  out  of  the  commencement  and 
prosecution  of  a  causeless  action  by  one  per- 
son against  another  the  presumption  of  mal- 
ice may  arise  from  proof  of  the  fact  of  a 
want  of  probable  cause  for  the  institution  of 
such  action.  Without  the  element,  however, 
of  want  of  probable  cause,  the  existence  of 
malice  In  the  mind  and  purpose  of  the  instl- 
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gator  of  snCh  action  can  be  of  do  avail  to  a 
defendant  therein,  who,  after  Its  termination 
by  dismissal  or  otherwise,  himself  Instltates 
an  action  for  malidoas  prosecution  against 
the  plaintiff  in  the  former  action.  In  other 
words,  both  the  elements  of  malice  and  want 
of  probable  cause  must  concur  In  order  to 
form  the  basis  of  such  latter  suit.  This 
proposition  is  so  elementary  as  not  to  require 
the  citation  of  authority  In  its  support  This 
being  so,  the  plaintiff  herein  must  first  have 
been  able  to  establish  by  proof  or  presump- 
tion that  his  landlord,  the  plaintiff  in  said 
former  action,  acted  without  probable  cause 
in  the  Institution  thereof.  "Probable  cause" 
for  the  Institution  of  an  action  does  not  mean 
"legal  cause"  therefor;  for,  If  It  did,  every 
plaintiff  who  failed  to  recover  in  Ills  suit 
would  be  liable  to  an  action  for  malidoas 
prosecution.  "Probable  cause"  has  some- 
times, been  defined  as  reasonable  cause  (Mc> 
Call  V.  Alexander.  81  S.  O.  187.  05  S.  B. 
1021) ;  and  In  the  case  of  both  civil  and  crim- 
inal prosecutions  has  been  further  defined  to 
be  an  honest  suspicion  or  belief  on  the  part 
of  the  instigator  thereof,  founded  upon  facts 
sufficiently  strong  to  warrant  a  reas^mable 
man  In  believing  that  the  charge  is  true 
(Johnson  v.  Southern  Padflc  Co.,  1S7  Oal. 
333,  107  Pac.  611;  Smith  v.  Liverpool  Ins. 
Oo.,  107  Cal.  432,  40  Pac.  640;  Dunlap  v. 
New  Zealand  Fire  Ins.  Oo..  109  Oal  365,  42 
Pac.  29;  Carpenter  v.  Ashley,  15  CaL  App. 
461,  115  Pac.  268:  Carpenter  v.  Sibley,  15 
Cal.  App.  589,  119  Pac.  391;  Redgate  v. 
Soutbem  Pacific  Oo^  24  Cal.  App.  57S,  141 
Pac.  1191).  In  determining  the  questioo  aa 
to  whether  or  not  the  plaintiff  or  prosecotor 
In  a  given  action  acted  with  such  reasonable 
belief,  knowledge,  and  prudence  in  the  In- 
stitution thereof  as  to  absolve  him  from  the 
charge  of  want  of  probable  cause,  there  are 
two  main  facta,  the  existence  of  \^ch,  if 
proven,  are  held  to  be  sufflcient  to  establish 
probable  cause.  The  first  of  these  is  the  fact. 
If  shown  to  be  true,  that  the  plaintiff  or  pros- 
ecutor  of  such  action  acted  In  the  Institution 
of  the  same  uikhl  the  ppinlrai  and  advice  of 
counsel  to  the  effect  tiiat  be  had  a  good  cause 
of  action  after  laybig  all  of  the  fiicta  of  the 
case  In  good  talQx  before  such  couns^ ;  and 
the  second  of  these  facts,  if  proven.  Is  the 
fact  that  the  plaintiff  enicceeded  In  obtaining 
a  Judgment  in  his  favor  nptm  his  allied 
cause  of  action  in  the  trial  conrt 

Aa  to  the  first  of  these  essential  facts  the 
uncontradicted  evidence  In  this  case  discloses 
that,  before  the  said  Robert  S.  Knight  began 
his  bction  in  unlawful  detainer  against  the 
plaintiff  herein,  he  laid  all  of  the  facts  upon 
which  he  relied  for  a  recovery  In  said  action 
before  his  attorney.  There  la  not  the  slight- 
est evidence  that  he  did  not  do  this  fully  and 
in  the  utmost  good  faith;  and  the  undisput- 
ed evidence  shows  that,  having  done  so,  be 
was  advised  by  bis  said  connsel  that  he  had 
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a  good  cause  of  action,  l^iereupon,  and  act- 
ing upon  such  advice,  and  with  the  aid  and 
counsel  of  bis  said  attorney,  he  commenced 
his  action  in  nnlawfal  detainer.  This  undis- 
puted evidence  has  been  held  to  establish 
probable  cause.  Johnson  v.  Southern  Pacific 
Co.,  supra. 

The  record  her^  also  undisputably  shows 
that  the  said  Robert  8.  Knight  recovered  a 
Judgment  In  his  favor  upon  the  trial  of  said 
action.  This  proven  fact  entitled  him  upon 
the  trial  of  the  Instant  case  to  the  full  bene- 
fit of  the  presumption  of  the  existence  of 
probable  cause  for  Qie  institution  of  his  said 
former  actlwi ;  and  the  fact  that  a  first  Judg- 
m&it  obtained  therein  was  reversed  upon  ap- 
peal did  not  suffice  to  deprive  him  of  the  full 
benefit  of  that  presumptlm.  Carpenter  v. 
Sibley,  15  Oal.  App.  589,  110  Pac.  801 ;  Bolli- 
day  V.  Holllday,  123  Oal.  26,  55  Pac.  703. 
The  cases  last  above  cited,  not  only  fully  sus- 
tain the  view  that  the  plaintiff  In  the  action 
for  unlawful  detainer  was  entitled  to  the 
presumption  of  probable  cause  for  its  instltu- 
tirai  by  virtue  of  the  Judgmoit  in  his  favor  in 
tlie  trial  court  therein,  but  they  go  further 
than  this,  and  hold  Qiat  this  presumption  is, 
in  tbe  aboence  of  proof  of  fraud  in  obtaining 
said  Judgmeait,  conduslve.  There  Is  an  en- 
tire abamoe  of  evldeaace  In  this  case  of  any 
fraud  on  the  part  of  the  idalntlff  in  said  for- 
mer acttw  In  obtaining  the  Judgment  in  his 
favor  therein  In  the  trial  court. 

[7]  The  respondent,  bowevn,  seeks  to 
avoid  the  effect  of  these  decisions  by  the 
<aaim  that  each  of  said  cases  lud  Its  Incep- 
ticm  in  a  criminal  prosecution,  and  that  the 
rule  therein  announced  as  to  the  conclusive- 
ness of  a  Judgment  Is  not  to  be  applied  to 
civil  actions.  We  are  unable  to  perceive  any 
reason  for  such  a  distinction^  and  counsel  for 
the  respondent  lias  cited  no  autliorlty  ttx 
makhig  or  supporting  sudi  a  distinction. 
The  cases  cited  and  relied  upon  by  the  re- 
spondent to  uphold  bis  dalm  that  the  pre- 
sumption arising  from  a  Judgment  In  plain- 
tiff's favor  In  the  original  acrtltm  is  but  a 
prima  facie  presumption,  which  may  be  over- 
thrown by  showing  a  rev^sal  of  sudi  Judg- 
ntent  and  a  subsequent  dismissal  of  the  case, 
are  from  other  Jurisdictions,  and  cannot  be 
held  to  outweigh  the  above  cases  from  our 
own  courts;  but  even  if  It  were  to  be  held 
that  such  presumptlm  was  but  prima  fade, 
and  could  be  overcome  by  the  volimtary  dis- 
missal of  the  case  after  Its  reversal  on  ap- 
peal, we  are  still  unable  to  agree  with  the  re- 
spondent's ctmtentlon  that  it  would  be  over- 
come under  such  drcumstances  as  the  undis- 
puted proof  in  the  Instant  case  disdoses,  for 
In  the  case  at  bar  the  record  shows  that  the 
decision  of  this  court  In  the  original  action 
of  Knight  V.  Blade,  supra,  ui^eld  upon  peti- 
tion for  rehearing  In  the  Supreme  CXturt,  was 
such  as  to  render  impossible  the  further  suc- 
oesafnl  prosecution  of  the  cause  on  the  part 
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of  tbe  idalntiff  In  the  trial  court,  and  hence 
to  make  Its  dismissal  therein  imperatiye. 
Under  audi  oondltl(nis,  tbe  plaintiff's  dismiss- 
il  of  a  cauae  which,  under  the  rallngs  of 
tbe  courts  of  last  resort,  he  could  no  longer 
maintain,  cannot  be  held  to  be  such  a  volun- 
tary abandonment  of  his  case  as  to  give  rise 
to  the  presnmptftu  of  such  want  of  probable 
cause  in  Its  lncepti(m  as  would  either  suffice 
to  show  malice  or  to  overthrow  the  presump- 
tioD  as  to  tbe  existence  of  probable  cause 
which  was  raised  by  the  original  Judgment 
in  his  f  aror. 

It  follows,  as  our  conduslon  from  the  fore- 
going considerations,  tbat  the  Judgment  must 
be  reveraed ;  and  it  la  so  ordered. 

Jndgmmt  rerezaed. 


We  concur: 
GAK,  J. 


WASTB.  P.  J.;  KEBBI- 


SAN  ANTONIO  UNION  SCHOOL  DIST.  OF 
HONTERET  COUNTY  v.  HUSTON. 
(Civ.  2965.) 

(IKstTiet  Court  of  Appeal,  Flrat  District.  Divi- 
sion 1,  California.  Dec  23. 1919.) 

1.  SPECXFIO  PraFOBlCANCB  «=»97  —  Dbvand 
ros  convETAiTOE  ANn  TENDift  or  conaiDSB' 
ATioif  TO  auirm  or  vsNOoa  PBSBBquism 

Where  landowner  entmd  Into  a  contract  to 
convey  and  snbseqaently  sold  the  land,  Bpedfle 
perfonnaBce  cannot  be  decreed  against  the  pnr> 
diaser  of  Uie  land,  where  there  was  no  demand 
for  deed  or  tender  made  to  the  purchaaer ;  a  de- 
mand for  a  deed  and  a  tender  of  the  purchase 
price,  subsequent  to  the  sale,  to  the  oziginal 
owner  being  insofficie&t. 

2.  SoHooia  aud  scboolb  ozstriots  «a»65— 
Lnms  zKBumciEKT  to  show  conrxAor 

OF  SCBOOX.  DXSnZOT  TO  FDSOBASB  UNO. 

A  letter,  written  by  trustee  of  school  dis- 
trict, ssldng  a  landowner  bow  much  he  would 
t&le  for  one  acre  of  land  at  a  certain  comer, 
and  letters,  statitig  $25  to  be  the  price  of  an 
acre  of  land  for  the  schoolbouse,  and  tbat  $16 
was  received  as  part  payment  for  the  land  for 
the  schoolhoase,  were  insufficient  to  show  a 
sale  or  an  agreement  to  sell  the  land  in  fee.  In 
view  of  costom  of  moving  school  buildings  from 
place  to  place  in  the  district. 

An>eal  from  Sup^or  Court,  M<mtwey 
County;  J.  A.  Bar^n,  Judga 

Actfm  by  the  San  Antonio  Union  School 
District  oC  Monter^  County  against  Ada  P. 
UusttXL  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Ho^  R.  OBbnm,  of  King  CitTi  fbr  appel- 
lant 

C.  F.  Laoey,  of  Salinas,  tor  respondent 

BEIASLT,  Presiding  Judge  pro  tern.  Tbe 
plaintiff,  San  Antonio  tmlon  school  district 


of  Monterey  county,  broui^t  this  actlm  as 
successor  in  Interest  to  the  Franklin  school 
district  From  the  prayer  of  the  cmiplalnt 
the  action  was  originally  Intended  to  qul^ 
title  to  a  small  piece  of  property  which  is  a 
part  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  32,  township  22  south, 
range  8  east  Mount  Diablo  meridian.  The 
entire  quarter  section  was  patented  to  Jos- 
^h  Alcorn  on  September  25,  1888,  and  by 
mesne  conveyances  the  defendaot  acquired 
the  legal  title  to  the  whole  quarter  section 
on  August  16,  and,  as  will  hereafter 

appear,  tbe  plalntUf  at  no  time  had  the  legal 
title  to  the  acre  in  controversy. 

Being  met  at  tbe  outset  with  tbe  objection 
that  an  action  to  quiet  title  cannot  be  maln- 
tained  by  the  holder  of  the  mere  equity 
against  the  holder  of  the  legal  title  to  real 
pnperty,  plaintifra  counsel  In  his  brief  ap- 
parently abandons  the  Oieory  that  the  action 
is  one  to  quiet  title,  and  insists  Oiat  his 
client  be  glvoi  relief  under  the  general  prayer 
of  the  «miplalnt  for  "audi  othw  and  farther 
relief  as  to  the  court  may  seon  Just  and  meet 
in  the  premises,"  and  from  ttie  language  of 
aM>^lant^  bxtef  we  fnfeor  that  tbe  plaintiff 
now  seeks  spedflc  performance  of  a  contract 
to  convoy,  mada  between  Alcwn  and  tt» 
FtankUn  sduMd  ^strict,  and  "tor  the  eDfiwce- 
moDit  oC  a  trust  In  this  pnvwty*"  for  the 
benefit  of  pbdntlff.  Although  from  the 
prayer  of  the  complaint  it  appears  very  dear- 
ly that  the  plaintiff  at  llrat  Inteoded  to  rtiy 
upon  a  cause  of  action  to  quiet  title  to  tb^ 
lot,  we  are  Indlned  to  consider  the  case  upm 
its  merits,  without  regard  to  tbe  fwm  of  the 
actlcn. 

The  plaintiff,  in  suRKirt  of  the  contract 
to  purchase  whldk  It  now  seeks  to  enforce, 
relies  upon  the  following  facts:  Some  time 
in  1886.  and  while  JoseK^  Alcorn  was  tiie 
owner  or  In  possession  of  the  quarter  section 
of  which  this  lot  forms  a  part  O.  U.  Helnsen 
was  trustee  of  the  Franklin  school  district, 
and  wrote  Aloom,  according  to  Ueinsai's 
testimony,  to  know  how  much  he  would  take 
for  (me  acre  of  land  upon  which  to  build  a 
sdioolhonae,  giving  no  description,  but  men- 
tioning the  comer  needed,  and  not  saying 
whether  or  not  the  stdiool  district  desired  to 
purchase  the  comer  In  fee  or  to  secure  the 
mere  right  to  build  and  maintain  a  school- 
house  thereon.  Bunnlng  through  the  corres- 
pondence and  the  testimony  of  Helnsen  is 
tbe  statement  of  the  purpose  for  which  the 
land  was  desired,  namely,  for  school  pur- 
poses. On  Decemtter  27,  1880,  Uelnsen  re- 
ceived an  answer  signed  by  Mrs,  Aloom,  wife 
of  the  Qwner  of  the  property,  dated  at  Bould- 
er Creek,  Cal.,  and  saying:  ' 

"Tour  postal  received  and  In  reply  will  say 
tbat  my  husband  thinks  that  twenty-five  ($25) 
dollars  is  the  price  to  ask  for  an  acre  of  laud 
for  the  schoolbouse." 
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Sem  monttis  sftmr  tbe  rectf  pt  of  this  le^ 
ter  Helosen  sent  which  Mrs.  Alcorn  re- 
ceived, and  to  this  zemlttuice  Mrs.  Aloom 
sent  a  reply  dated  at  Boalder  Creek,  July 
24th,  In  which  she  said: 

"We  have  received  fifteen  dollars  ((Iff)  ai 
part  payment  ftir  the  land  for  the  •chooDionM.'' 

Mrs.  Ateora'^  name  alone  Is  signed  to  tbia 
letter.  In  none  of  the  correspoodmce  was 
the  length  or  width  of  the  acre  given,  and 
nothing  was  said  about  tbe  terms  of  pay- 
ments, whether  in  installments  or  in  cash. 
Heinsen  testified  that  within  a  year  or  two 
after  the  first  letter  the  remaining  $10  was 
available  to  psy  for  tbe  land,  and  that  he 
wrote  for  a  deed,  but  did  not  send  the  mmey. 
No  answer  was  received  to  this  last  letter. 
There  were  no  other  negotiations  than  those 
referred  to  In  these  letters.  Mrs.  Alcorn  tes- 
tified that  she  wrote  the  letter  of  December 
27. 1886,  at  her  husband's  Instance,  and  there 
Is  no  evidence  of  any  written  authority  held 
by  Mrs.  Alcorn,  anthorlzlng  her  to  contract 
tor  the  sale  of  the  property.  There  is  in  the 
letters  no  agreemoit  to  sell.  There  is  simply 
a  recital  of  the  price  which  Mr.  Alcorn 
thought  was  proper  for  the  land.  Bnbae- 
quently  the  Franklin  school  district  fenced 
the  proper^.  Mr.  Heinsen  "stepped  oir*  the 
acre  tiae  best  he  could,  and  a  substantial 
fence  was  built  around  It,  and  ttom  tb&t 
time  imtil  the  organization  of  the  i^an  An- 
tonio union  school  district,  the  Franklin 
school  district  maintained  a  schoolhonse  and 
kept  a  school  on  the  pr(^»erty.  Tbe  plaintiff, 
San  Antonio  union  sciux^  district,  la  the  suc- 
cessor In  interest  of  the  Franklin  sdiool'  dis- 
trict There  la  no  evidence  that  Alcorn  ever 
bad  actual  knowledge  of  tbe  occupation  ot 
tbe  propal7  by  tbe  8dioolhous&  mere 
woentB  to  be  no  evidence  that  he  evw  saw  the 
property  after  this  correapoDdence,  and  un- 
less be  must  be  held  to  have  had  conatruo- 
tive  notice  of  what  was  going  on  upon  bis 
property,  a  point  wbldi  we  think  It  unneces- 
sary to  decide,  he  may  be  said  not  to  have 
bad  any  knowledge  whatever  d  tbe  erection 
of  the  scboolhouse  or  the  possession  of  the 
Franklin  school  district  Some  time  subse- 
quent to  July  1, 1916,  the  San  Antonio  union 
scbotfl  district  was  formed,  as  has  been  said, 
and  took  the  place  of  four  other  districts  of 
Monterey  county.  Including  tbe  Franklin 
scbocd  district,  and  therenpon  Ibe  Franklin 
sdioidhonse  was  abandoned,  and  school 
ceased  to  be  kept  tihereln.  On  the  7tb  day  of 
September,  1916,  after  such  abandonment, 
tbe  defendant  took  possession  of  tbe  property, 
claiming  to  be  the  owner  under  her  idialn  of 
title  from  Alcorn. 

After  30  years  had  elapsed  a  tender  of  the 
ronalnlng  $10  was  made  to  Mrs.  Alcom. 
The  Alcorns  had  ceased  to  have  any  interest 
in  the  property  on  November  24,  1887.  No 
conveyance  was  ever  made  by  any  one  of 


ths  vazloiis  owiMt'B  o£  tUB  pnpntf  to  tbe 
Franklin  scbool  district*  and  the  sntto  rigbt 
of  the  presait  plaintiff  lists  upon  the  valid- 
ity of  the  agreement  above  set  fortli.  If  it 
constituted  an  agreoneot,  and  the  subsequent 
action  of  tbe  FmnfcUn  sdmol  district  fen  fenc- 
ing the  land,  taking  possession  thereof,  and 
building  and  maintaining  a  sGboolhonse 
ttierecHL 

11]  Many  of  the  etonents  necessary  to  sus- 
tain a  demand  for  specific  performance  of 
this  agreement  are  abs^t  in  this  case,  but  In 
view  of  the  omistruction  which  we  think  must 
be  placed  upon  the  evidence  it  eeons  to  us 
unnecessary  to  go  into  the  question  of  the 
rights  to  spedfie  performance  further  than 
to  say  that  specific  performance  cannot  be  de- 
creed in  this  case  because  the  demand  for  a 
deed  should  have  been  made  to  Mrs.  Uoston. 
the  preset  owner  of  the  record  title  to  tbe 
entire  quarter  section,  r&ther  than  to  Mrs. 
Alcom,  and  the  tender  also  should  have  been 
made  to  Mrs.  Hustw  rather  ttian  as  It  was 
made  to  Mrs.  Alcom. 

[2]  But  the  main  obstacle  to  plalntUTs 
success  in  tliis  appeal  Is  that  Its  contention 
that  In  equity  this  agreement,  takoi  with  the 
Improvement  of  the  pn^rty,  should  be  con- 
straed  as  creating  a  trust  In  the  owner  of  tbe 
property  In  favor  of  tbe  Franklin  school  dis- 
trict cannot  be  ni^^d,  and  a  clarifying  in- 
quiry at  this  point  might  be:  A  trust  deed 
of  what  title — a  fee  or  a  rl|^t  to  use  the 
pr<^rty  for  scho(^  purposes?  Tbe  letters 
and  the  testimony  of  Heinsen  show  tbat  all 
that  was  asked  was  land  for  the  purposes 
of  the  s(^ool,  and  here  some  general  knowl- 
edge of  California  history  and  usage  It  seems 
to  us  Is  of  value  as  casting  light  on  this  trans- 
action. Bchoolhousee  were  moved,  <(0  years 
ago  In  Oalifomia,  from  one  part  to  anothw 
Id  country  districts,  bb  the  pre^tHiderauce  of 
popalati«i  shifted  from  cme  part  to  anotha:. 
And  especially  true  was  this  in  such  country 
districts  as  this.  It  was  not  then  unusual 
for  ovmers  of  land  to  permit  the  use  of  their 
property  temporarily  for  scboolbouses  until 
a  time  came  wbea  tbe  larger  nnmber  of  cbll- 
dm  would  be  served  by  tbe  transfer  of  tbe 
MiunA  to  sane  other  section  ot  the  district. 
The  letters,  given  evm  tbetr  stnmgest  cou- 
stractlon  in  favor  of  the  plalntUT.  show 
nothing  more  than  a  willingness  that  the 
sdiotA  should  take  possessUn  of  an  indefinir;' 
lot  of  land  and  use  It  for  scbool  purpMes  so 
long  as  It  might  t>e  needed  therefor,  or  so 
long  as  the  district  might  find  It  convenient 
to  maintain  the  school  in  tbat  particular  loca- 
tion. And,  Indeed,  this  is  the  view  taken  by 
the  trial  Judge,  who  found  that  tbe  plaintiff 
never  had  any  right  to  use  any  of  the  real 
property  described  in  the  complaint  except 
for  the  purpose  of  conducting  thereon  a  putv 
11c  school,  and  that  prior  to  the  commence- 
ment of  this  action  the  plaintiff  bad  censed 
to  conduct  a  school  m  the  premises,  and  bad 
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abftDdoned  ponession  thereof  to  the  detena- 
int,  and  bad  wfdred  all  farther  ritfit  to  poa- 
Ks^on  for  any  porpoee  vlutever.  And  it 
seems  to  ns  that  this  position  of  the  trial 
court  la  sound. 
Tbe  judgment  is  atDrmed. 


We  amcar: 
CAN,  J. 


RIC3HABD8,   J.;  KEBIU- 


McNTI/rr  T.  NEW  RICHMOND  £>AND  CO. 

(Civ.  2942.) 

dHstrict  Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.  Dee.  12, 1919.) 

1.  Vexdob  and  pdbchaheb  <t=>34i(2)— Dim 

FERTOBUAITOS  VUST  BK  AIXEGED  IN  ACTIOIC 
rOB  BKTUBN  OF  MONXT  PAID. 

In  action  hj  administrator  of  pnrdiaser  for 
reCnm,  pnrsaant  to  ccmtract  for  purdiase  and 
nle  of  realty,  of  money  paid  by  pundiaser  un- 
der terms  cA  the  contract,  complaint  was  de- 
murrable where  it  failed  to  show  either  doe  per> 
formance  by  buyer,  expressly  made  a  condition 
precedent  to  performance  by  defendant  vendor, 
or  waiver  by  defendant  of  strict  performance. 

2.  CowTBAOTS  ^3832(3)  —  Condition  phbck- 

DZNT  irUST  BE  ATXBSBD. 

Paformanee  of  conditims  precedent  in  a 
contract  must  be.  sTerred  In  the  comidaint,  ei- 
ther spedflcaUy  or  by  aufhOTixed  gei^ral  aver- 
ment, or  a  waiver  thereof  alleged. 

3.  PlEADINO  ^»8(7)  —  CONOIUSION  OF  LAW 
THAT  CONTRACT  WAS  IN  FOBOE  AND  EFFECT. 

In  action  by  administrator  of  purchaser  for 
retam,  pursuant  to  contract  for  purchase  and 
sale  of  realty,  of  money  paid  by  purchaser  nn- 
d»  terms  of  the  contract,  averment  of  com- 
plaint fbat  ftt  time  of  puTchaser's  death  the 
contract  "was  In  fuU  (oroa  and  effect"  is  but 
the  statement  of  a  eondusioai  of  law. 

4.  CONTaACTS  4=9806(8)— ACCEFUNCSOT  PAT- 

HBHT  Ansa  Din  datk  no  exoitbb  fob 

UCHES  A0  TO  IXrTUBI  PATMBNTB. 

Where  time  is  of  tin  essence  of  the  con- 
tract, the  rimple  act  of  receiving  a  payment 
after  the  date  when  the  payee  was  bound  to 
accept  it  is  no  excuse  for  laches  as  to  future 
payments. 

1  TBltDOB  Ann  FDB0HA8BB  «a»33S— PAT- 
IfBHZa  MAU  BX  PUBDHABBB'S  HBIBiE  TnVDBB 
LAHB  OOBTSAOT  DID  HOT  BKIHSTAn!  OOH- 
TBACr;  FUBOHABBB  BBINO  IN  DEFAUXiT. 

Where  contract  for  purchase  and  sale  of 
nalty  gave  purdULser's  legal  representative 
right  to  recover  money  paid  by  purchaser  only 
in  case  all  installments  and  interest  had  been 
paid  according  to  contract,  held,  that  acceptance 
by  vendor  from  purchaser's  heirs  of  amounts 
bringing  Installments  down  to  date,  purchaser 
being  in  defsnlt  at  tims  of  bis  death,  did  not 
leinstatiB  ctHitract,  so  ss  to  oititle  purchaser's 
administrator  to  recover  payinents  made  by  pnr- 
eataex  and  hefis. 


Appeal  from  Superior  Court,  Contra  Costa 
Conntr;  R-  H.  Letlnier,  Jodga 

Action  by  Predericfc  W.  McNulty,  adminis- 
trator, etc,  against  the  New  Bichmond  Land 
Company.  Judgment  for  plalntltC,  and  de- 
fendant appeals.  Reversed. 

S^nlkim'  ie  Faulkner,  of  San  Frandaco, 
for  appellant 

Frederifft  W.  IbsNidty,  of  San  Frandsoo, 
for  respondent. 

WASTE,  P.  J.  This  is  an  appeal  by  the 
defendant  from  a  Judgment  In  favor  of  the 
plaintiff  for  the  return  of  money  paid  under 
the  terms  of  a  contract  for  the  purchase  and 
sale  of  real  iHwperty. 

Adam  Tan  Prooyen,  a  resident  of  Oregon, 
on  the  2Sth  day  of  November,  1912,  entered 
into  a  contract  with  the  New  Bldimond  Land 
Company,  the  def^dant,  wherein  he  agreed 
to  purchase,  and  the  defendant  to  sell,  two 
lots  of  land  In  the  dty  of  Rldimond.  The 
purdiase  price  of  tiie  property,  specified  In 
Uie  contract,  was  f900;  the  sum  of  fSO  to  be 
paid  on  execution  at^  delivery  of  the  con- 
tract, the  residue  to  be  paid  in  monthly  in- 
stallments of  flO  per  month,  commencing  on 
Dec«nber  2S,  1912,  with  interest  after  two 
years.  The  buyer  further  agreed  to  pay  all 
taxes  and  assessmraits  levied  on  the  property, 
and  to  disdiarge  all  liens  accmlng  thereon. 
Falling  to  do  so,  the  seller  might  pay  and 
satisfy  the  same;  the  boyer  to  repay  all  sadi 
amounts,  with  interest,  on  demand. 

After  paying  the  Initial  amount.  Van 
Prooyen,  at  varloas  times,  made  11  payments, 
aggregating  $300,  on  account  of  the  prindpal 
of  the  contract,  and  2  payments  of  interest 
He  was  behind  In  his  payments  after  the  first 
5  months.  He  made  a  last  payment  of  $10 
on  the  agreement  on  January  19, 1910,  which 
left  him  970  in  arrears  on  account  of  princi- 
pal, bealdea  some  Interest  He  died  April 
14th  following.  The  cmtract  provides: 

"In  the  event  of  the  death  ai  the  bnyer,  this 
agreement,  if  then  in  force  and  unasaigned,  may, 
at  the  election  of  the  legal  representativeB  of 
the  buyer,  be  continued  in  force,  and  further 
payments  made  as  herein  provided,  or  the  seller 
will,  upon  request  on  surrender  and  cancella- 
tion of  this  agreement,  provided  that  all  install- 
ments and  interest  have  been  paid  as  herein 
provided,  pay  to  the  legal  representative  of  the 
bnyer  an  amount  equal  to  the  sum  of  all  pay- 
ments made  by  the  bnyer  under  this  agreement, 
with  Interest  tiiereon  from  the  date  of  audi 
paymmts  at  the  rate  of  9  per  cent  pw  aiinnm." 

It  Is  also  expressly  stipulated  in  the  con- 
tract tiiat  time  is,  and  shall  b^  of  the  ea- 
senoe  (tf  the  aipreement  and  that  the— 

"doe  perfonnanca  of  all  covenants  and  agree- 
manta  on  the  part  of  the  buyer  is  a  condition 
precedent,  wherew  depends  performann  of  the 
agreements  on  the  part  of  the  adler." 
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No  personal  reprwttitatlTP  of  the  deceased 
was  appointed  In  OaUftnmla  until  plaictur 
qnalifled  as  admlnlstrat»  on  Angost  8,  1&16. 
Between  the  time  of  the  death  at  Tan 
Frooyen  and  the  fMMH^tment  of  jdalntUE,  de- 
fendant was  In  OMamunlcation  with  a  firm  of 
attorney^  purporting  to  repreaent  the  heirs 
of  Van  Frooyen  and  flie  administratrix  of  his 
estate,  appointed  in  Oregon.  The  purport  of 
this  correspondence  was  that  the  ftither  and 
mother  of  Van  Prooyen,  and  his  only  heirs, 
desired  to  make  a  new  agreement  with  the 
defendant,  by  which  they  might  pay  the  bal- 
ance due  on  the  original  contract,  and  se- 
cure a  deed  to  the  property,  without  the  ne- 
cessity of  subjecting  It  to  probate.  I>ef«id- 
ant  agreed  to  this,  and  B»it  the  attorneys  a 
Statement  of  tlie  account  with  the  decedent 
AS  the  basis  of  such  new  agre^ent  Pending 
the  outcome  of  these  negotiations,  the  heirs 
in  Or^n  sent  to  the  plaintiff,  before  be  was 
appointed  administrator,  and  he  iMld  to  the 
defradant,  3  sums,  aggregating  $1B6.  Fifteen 
dollars  of  this  amount  was  credited  on  ac- 
count of  interest  on  the  contract,  and  the 
balance  on  the  pordiase  price  of  the  lots, 
which  brought  the  Installm^ta  down  to  date. 

The  correq[>ondence  between  the  h^rs  of 
the  decedent  and  the  defendant  resulted  In 
no  farther  agreement.  A  request  of  def^dant 
for  a  qolcfe  decision  in  the  matter  was  an- 
swered by  a  demand  by  plaintiff,  as  adminis- 
trator of  the  estate  of  Van  Prooyen,  for  the 
return  of  all  moneys  paid  under  the  contract, 
both  by  the  decedent  and  by  his  heirs  aftw 
his  death. 

The  third  amended  complaint  sets  forOi 
the  contract  In  full,  the  dates  and  amounts 
of  all  the  payments  thereon.  Including  those 
made  by  the  heirs  and  contains  the  further 
allegation: 

'*That  aald  contract  was  unasaigned  and  in 
full  force  uid  effect  at  the  time  of  the  deatli  ct 
said  decedent,  Adam  Tan  Procvan." 

Then  follow  allegations  of  the  dectloa  of 
plaintiff,  as  personal  r^rescntatiTe  of  the 
deceased,  to'reoelTe  bad:  from  defoidant 
total  amounts  paid  on  the  contract  by  all 
parties,  the  demand  therefor,  and  the  refusal 
by  defendant  There  is  no  g^eral  allegation 
of  due  performance  on  the  part  of  the  de- 
cedent, or  by  plaintiff. 

[1,  Z]  Defendant's  graeral  demurrer  to  the 
complaint  ^uld  have  been  sustained.  The 
error  thus  committed  is  not  one  that  can  be 
cured  by  the  action  having  proceeded  to  Judg- 
ment, for  In  this  instance  It  is  not  a  question 
Of  srufflcient  facts  insufficiently  pleaded,  but 
an  entire  absence  of  facta  upon  which  to  rest 
either  a  cause  of  action  or  a  Judgment  "Due 
performance"  on  the  part  of  the  buyer,  Van 
Prooyen,  was  a  conditltm  precedent  whereon 
depended  the  carrying  out  of  the  agreement 
by  d^endant  Performance  of  conditions 
precedent  In  a  contract  must  be  averred  In 


Oie  complaint,  OXher  spedflcally  or  Isy  aa- 
thorized  general  averment,  or  a  waiver  there- 
of alleged.  21  B.  <X  Lb  462;  Erotzer  V.  Clark 
(Sup.)  1T4  Pac.  657,  658,  and  cases  dted.  In 
the  iiostant  case  It  clearly  appears  fiKun  the 
ctmtract  and  the  Indorsements  as  to  amounts 
and  times  of  payment  made  thereon,  as  set 
fortb  In  tbe  third  amended  complaint  that  at 
the  time  of  the  decedent's  death  he  was  many 
monUis  in  default  by  reason  of  his  nonpay- 
ment according  to  the  terms  of  his  contract ; 
some  9  or  10  Installments,  besides  Intei^st, 
being  pest  due.  No  express  waiver  by  de- 
fendant of  the  strict  performance  of  the 
t^ms  of  the  contract  in  the  matter  of  pay- 
ment Is  alleged,  and  no  facts  are  made  to  ap- 
pear from  which  such  action  may  be  inferred. 
Again,  there  is  no  allegation .  In  the  com- 
plaint that  the  deced^t,  or  the  plaintiff, 
as  hfs  legal  repres^tatlve,  paid,  or  caused  to 
be  paid,  the  taxes  levied  and  assessed  against 
the  property  covered  by  the  contract  or  to 
the  ^ect  that,  if  defendant  had  paid  the 
same.  It  had  been  repaid. 

[S]  The  averment  of  the  complaint  that  at 
the  time  of  Van  Prooyen's  death  the  contract 
"was  In  full  force  and  effect'  is  but  the  state- 
ment of  a  conclusion  of  law.  Even  If  it  were 
not  it  would  not  save  the  complaint  for  In 
addition  thereto  plaintiff  has  set  out  what 
was  actually  done,  and  eacb.  facts  faU  short 
of  due  performance.  IS  Corpus  Juris,  par. 
850,  pp.  727,  728. 

Not  only  was  It  incumbent  upon  plaintiff  to 
allege  either  a  performance  of  the  contract 
by  decedent  or  a  valid  excuse  for  nonper- 
formance, but  he  had  also  the  burden  of  prov- 
ing one  or  the  other.  Erotzer  v.  Clark,  si^ra; 
Estate  of  Warner,  1S8  CU.  441,  445,  111  Paa 
352..  He  has  not  done  so.  As  ^oof  of  per- 
tormanoe  be  Introduced  In  evldeoce  the  con- 
tract, wldi  its  indorsonents  of  the  payments 
made  there(m.  and  tiu  receipts  for  the  pay- 
ments made  by  the  hdn  after  Van  Prooyen'a 
death.  For  the  reason  we  have  already  dis- 
cussed, this  was  not  sufflctoit  In  tb»  mat- 
tesota.  waiver  of  perfbrmance^  be  phuies  un- 
warranted rdlanoe  upon  the  fact  that  the 
d^teidant  rec^ved  paymmts  from  the  de< 
cedent  Van  Prooyen,  after  they  were  doe, 
and  did  not  take  steps  at  any  time  to  termi- 
nate the  contract 

[4,  E]  None  of  the  cases  relied  upon  to  sap- 
port  respwdeatfs  view  of  the  law  in  this  r^ 
gard  go  so  for  as  to  hold  that  the  acceptance 
of  one  payment,  after  its  maturity,  will  waive 
the  right  to  declare  a  forfeiture  if  default 
occurs  in  subsequent  Installments.  Where 
time  Is  of  the  essence  of  the  contract,  the 
simple  act  of  receiving  a  payment  after  the 
date  when  the  payee  was  bound  to  accept  it 
without  more,  Is  no  excuse  for  laches  as  to 
future  payments.  The  effect  of  the  accept- 
ance is  exhausted  upon  the  payment  made, 
and,  as  to  those  following,  the  provisions  of 
tbe  omtract  are  left  to  op«ate  wltb  unlm' 
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paired  force.  Boon&  t.  Templeman,  158  Oal. 
290,  296,  UO  Fac.  047. 139  Am.  St  Bep.  126; 
Biabop  T.  Barndt,  184  Pac  901,  90S.  It  was 
therefore  within  the  power  of  defendant,  un- 
der the  facts  as  tbey  ezlated  at  the  time  of 
die  death  of  Van  Prooyen,  to  stand  upon  the 
contract,  remain  InactiTe,  and  retain  to  Its 
own  use  the  mon^  paid  by  the  decedent. 
Glock  T.  Howard,  123  Cal.  1,  10,  55  Paa  713, 
43  Ll  B.  A.  199,  6»  Am.  St  Bep.  17.  In  order 
to  avoid  tbB  canseqDenoes  oC  the  Bttaatlm 
tlitis  preB«ited,  re^ndent  argnes  that  hy 
acc^tlng  the  three  paymoitii  made  by  the 
belrs  attar  Van  Prooyen's  death,  d^endant 
rdnstated  the  contract  for  all  pniposee,  ln> 
dodhig  tlie  right  of  Election  by  Tan  Pnx^en's 
penonal  rqwesentatlTet  to  recover  bade  "an 
UDOont  equal  to  Qie  sun  of  all  payments 
made  by  the  buyer." 

We  do  not  agree  witit  this  contraition.  ^e 
T^t  of  election  was  flzed  by  the  status  of 
the  contract  at  Van  Frooyen's  death.  He 
b^log  grossly  In  detknlt  and  no  eaccase  for 
unpnfivmanoe  being  ahown,  that  prtrilege 
ms  denied  his  personal  rei»resentatiTe.  No 
authority  haa  been  advanced  In  sapport  of 
the  flwory  tliat  ttie  personal  repreeentatlTe 
could,  under  such  a  state  of  facts,  by  mak- 
ing sabaeqneot  payments,  reinstate  the  con- 
tract, and  by  ration  bade  to  the  time  of  the 
death  of  Om  decedent;  dect  to  vecover,  not 
only  all  lliat  fb»  decedent  had  paid  In  his 
lUetbne,  bat  alao  flw  amounts  paid  after  his 
death.  We  do  not  tiblnk  any  of  the  cases 
woDld  so  bold.  We  are  <^  the  opinion  that 
the  most  that  can  be  dalmed  for  tbe  sub- 
sequent paymrats  Is  Out.  even  If  considered 
as  made  by  the  dnly  authorized  personal  rep- 
resentative of  the  decedent  tbey  can  only  be 
regarded  as  having  been  made  aa  forther  pay- 
ments, under  an  election  to  consider  the 
agreement  continued  In  force.  They  were 
not  so  made,  and  no  greater  effect  can  be 
accisded  to  th^,  as  voluntary  paymmts, 
made  by  the  heirs  of  deceduit,  and  to  that 
extent  Interested  in,  but  In  no  sense  parties 
to,  the  ouitract. 

To  hold  otherwise  would,  in  ^ect,  be 
countenancing  a  fraud  upon  the  defendant 
The  contract  between  Van  Prooyen  and  the 
defendant  was  dead,  if  the  latter  elected  to 
K  regard  it  Glock  v.  Howard,  supra.  The 
Oregon  heirs  asked  defendant  for  "a  new 
agrcMnent  •  •  •  allowing  them  to  pay 
the  balance  on  the  contract  and  get  the  deed, 
to  avoid  sending  it  through  probate."  Def^d- 
&at  agreed  to  this,  apparently  under  the  er- 
roneons  assumption  that  the  administrator 
ai;^lnted  In  Oregon,  and  the  father  and 
mother  of  the  deoeaaed,  his  only  helra,  were 
tha  "personal  repreBentatives,"  authorized  to 
make  an  election  to  regard  the  contract  In 
force  and  to  continue  the  payments.  The 
record  makes  It  clear  that  the  post  mortem 
parmaitB  were  received  and  accepted  by  It 
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under  this  view,  and  it  must  fi^ow  it  re- 
instated the  contract  for  that  purpose  only. 

The  defendant,  by  way  ot  a  "secimd  de- 
fuse," contained  In  its  answer,  attempted  to 
set  up  some  of  the  matters  wtddx  we  bave- 
alluded  to,  and  which  appear  from  the  evi- 
dence. Though  improperly  pleaded  in  some 
respects,  the  allegations  raised  issues  which 
the  trial  court  should  have  toond  npm. 

The  Judgment  is  reversed. 

We  concur:  RIOHABDS,  J.;  KBBBI- 
OAN,  J. 


PETEBSEN  T.  HOLDEB  et  aL    (Glv.  S063J 

(District  Court  of  Appeal.  First  District  Divi- 
sion 1,  California.  Dec  24,  1919.  Hearing 
Denied  by  Supreme  Court  Feb.  19,  1920.) 

1.  Appeal  and  bbbob  4»>1^(— OoNsraT  rniKh 

KENT  OBNEBAIXT  KOT  BEVIBWABIX. 

Generally  a  judgment  by  emaent  will  not 
be  reviewed. 

2.  Appeal  and  ebbob  «=?93S(9  —  Becobd 
held  to  wabbant  pbesuuptioh  that  obdeb 

BEFUSINO  TO  ffiEI  ABIDE  DETAVU  WAS  PBOP- 
B^LT  VACATED. 

Where  it  did  not  appear  from  record  that 
defendants  attorney  knew  of  order  denying  mo- 
tion to  Bet  aside  default  fodgment  or  that  the 
judge  was  preaiding  when  order  was  made  or 
in  fact  knew  of  sndi  order  until  a  aobsequent 
hearing  on  tiie  motion,  and  where  record  show- 
ed that  idaintiff's  attorney  made  no  objection 
to  order  vacating  the  order  denying  the  motion 
to  set  aside  defanlt,  court  wiU  assume,  on  ap- 
peal from  order  vacating  order  deHTing  motion 
and  from  order  setting  adde  default  Judgment, 
that  the  order  denying  motion  was  Inadvertent- 
ly made  end  properly  vacated. 

3.  Judgment  ^162(4)  —  Depaum  wnx  be 

SET  ASIDE  ON  BLIOHT  EVIDENCE  IN  ABSENCE 

OP  SBOWINO  OP  FBEJUniCE. 
Where  party  in  default  makea  aeaaonable 
application  to  be  relieved  therefrom,  and  filea 
an  affidavit  of  merits  alleging  a  good  defense, 
and  the  plaintiff  files  no  counter  affidavit  and 
makes  no  abowing  that  he  haa  suffered  any 
pr^udice  or  that  iojuatice  will  result  from  the 
trial  of  the  case  upon  its  merits,  very  slight 
evidence  will  be  required  to  josti^  a  court  in 
setting  aside  the  default 

4.  JunoMBNT  ^=»143(ll)  —  Default  dub  to 

UISTAKE  OF  LAW  HAT  BE  SET  ASIDE. 

Where  default  was  due  to  mistake  of  a 
derk  of  the  defendant's  attorney  in  obtaining 
an  extension  of  time  when  the  court  had  no 
power  to  grant  a  further  extension,  and  in  mis- 
leading the  attorney  aa  to  time  within  which 
to  answer,  court  had  a  right  to  aet  aside  the 
default,  though  the  mistake  waa  one  of  law. 

Appeal  from  Superior  Court  City  and 
County  of  San  Prandsco ;  James  M.  Troutt, 

Judge. 
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Actum  Hairy  A.  Petersen  against  Ella 
Holder  and  otbers.  From  order  vacating  or- 
der denying  motion  to  set  aside  jndgment  by 
default  and  from  order  setting  aside  the  de- 
fault Jndgmoit  lOalntlfl  ajmeala.  Orders  af- 
Armed. 

F.  3.  Caatdbim,  of  San  Francisco,  for  ap- 
pellant 

Htub  K.  If  cKefritt,  of  San  Prandaeo  (Biov- 
al  E.  Handloa,  of  San  Frandaocs  ot  oonnsel), 
Cor  respcmdenta. 

WOOD,  Judge  pro  tem.  Hda  la  an  appeal 
from  two  orders  made  after  Jndgmoit ;  tlie 
first  bearing  date  June  21,  1918.  vacating  an 
order  doiylng  a  motion  to  set  aside  tbe  Judg- 
ment by  default,  and  the  second  one  dated 
July  2,  1S19,  setting  aside  sadi  Judgment. 

After  tbe  Jndgment  was  rendered,  the  de- 
fendants made  a  motion  to  set  It  aside.  The 
motion  was  taken  under  advlaement,  and 
tibtereaftw.  In  fba  absence  of  tbe  parties,  an 
order  was  entered  denying  tbe  motion.  It 
does  not  appear  whether  defendants'  attor- 
ney knew  at  this  order.  !I^wo  days  later  be 
served  notice  that  on  June  Slst  he  would 
move  "  fw  permlssl(Hi  to  make  forfiber  argu- 
ment m  tbe  motloo  to  set  adde  the  defSnlt" 
Up<m  tbe  last-named  date  tbe  order  was,^- 
texcd  vacating  the  order  denying  fba  motion 
to  ML  aside  the  Judgment,  a  stay  of  execatlon 
for  10  days  was  granted,  and  the  motion  to 
set  aside  the  Judgmoit  submitted  on  briefs. 
The  record  presented  here  shows  tiiat,  at  the 
hearing  bad  on  June  21st,  the  law  clerk  of 
Mr.  McEeTltt  (defendants  counsel  was 
swoni,  and  testified  to  the  merits  of  the  orig- 
inal motion  to  set  aside  the  default,  without 
any  objection  from  plalntlfTs  couosel,  who 
fully  cross-examined  htm.  He  suggested  that 
a  stay  of  execution  for  10  days  be  granted, 
and  he  obtained  time  to  file  a  brief  against 
tbe  sufficiency  of  the  showing  made  by  de- 
fendants to  set  aside  the  default 

[1. 2]  Be  made  no  objection  of  any  kind  to 
tbe  action  of  the  court  in  vacating  the  previ- 
ous order.  The  order  vacating  the  Judgment 
does  not  show  the  grounds  upon  which  It 
was  made,  or  whether  upon  the  court's  or  on 
plaintiff's,  or  on  defendants*  motion.  There 
Is  nothing  from  which  it  may  be  inferred 
that  Judge  Troutt  was  presiding  when  the 
order  denying  tbe  motion  to  set  aside  the 
default  was  made,  or,  in  fact,  that  he  ever 
knew  of  snrfi  order  until  the  hearing  on  June 
21st.  The  only  authentication  of  the  record 
by  the  Judge  Is  to  the  proceedings  had  at  the 
time  that  the  clerk  of  Mr.  McEevltt  was  tes- 
tifying. Tbe  certificate  of  the  clerk  attached 
to  his  transcript  Is  to  the  efFect  that  it  con- 
tains true  and  correct  copies  of  the  original 
papers  filed  and  the  Judgment  roll  In  the  ac- 
tlmt.  In  accordance  with  a  stipulation,  cer- 
tain other  papers  were  added  to  the  record 
by  permission  of  tbls  court  Oases  are  cited 
Iff  ivpellant  holding  tbat,  to  sustain  an  or- 


der vacating  an  appealable  <ndw,  the  record 
must  show  facts  from  which  It  may  be  In- 
ferred that  such  appealable  order  was  Inad- 
vertently or  Improvidently  made.  In  eadi  of 
those  cases,  however,  the  vacating  order  was 
made  In  the  abs»ice  of,  or  over  the  objection 
of,  the  adverse  party.  Here,  by  Implication 
at  least  plaintiff  consented  to  the  making  of 
the  order.  As  a  gen««l  rule  a  Judgment  by 
conawt  will  not  be  reviewed.  Hasklns  v. 
Jordan,  123  Cal.  U7.  55  Pae.  786;  Erlanger 
V.  Southern  Pacific  R.  B.,  109  CaL  395, 42  Pac. 
31 ;  Pacific  Paving  Ob.  v.  Vlwlich,  1  Cal.  App. 
281,  82  Pac.  82.  Upon  a  fuU  conslderatiQu 
of  tbe  record,  as  brought  up  by  the  appel- 
lant we  think  it  should  be  assumed  that  the 
original  order  was  Inadvertently  made,  and 
properly  vacated. 

Turning  now  to  the  order  setting  aside  the 
default  It  aivears  tbat  it  was  granted  upon 
condition  tbat  plaintiff  pay  to  defendants 
fSO  within  four  days  tuxa  its  date.  Ur-un 
the  hearing,  tbe  defendants  presented  a  veri- 
fied answer  setting  forth  a  meritorious  de- 
fense^ Th^  Showed  that  after  tbelr  donur- 
rer  was  overruled,  and  they  had  bean  given 
time  to  answer,  the  luw  clerk  ot  Mr.  Mc- 
Eevltt their  attorney,  obtained  from  the 
court  three  orders,  each  allowing  10  days* 
further  time  to  answer,  but  tbat  tbe  secmtd 
one  was  made  23  days  after  tbe  first  one 
was  obtained.  The  last  cme  was  accordingly 
made  at  a  time  wbesi  tbe  court  bad  no  power 
to  grant  a  fnrOier  extension.  It  specified  tbat 
defendants  be  allowed  to  and  in<dudJng  June 
2,  1919,  to  answer.  On  May  2601  plaintUTs 
attorney  called  tbe  attention  of  tbe  court  to 
the  tect  tbat  tbe  last  ordtt  bad  been  made  lu 
excess  of  Ita  JurlsdictiQn,  wbereupon  the 
court  entoed  tbe  d^ult  of  deCmdants. 
The  clerk  of  Mr.  M^dEevltt  thought  that  he 
was  acting  within  the  law  because  eacAi  of 
tbe  three  oiders  specified  an  extension  of  10 
days,  aggr^tlng  only  80  days  in  alL  Mr. 
McEevltt  understoood  from  his  <Aetk  that  be 
had  all  of  June  3d  to  answOT,  and  the  answer 
was  prepared  by  him  and  verified  on  that 
day.  Notice  of  application  to  set  adde  the 
default  was  given  on  June  4tb.  There  was 
no  attempt  to  show  that  plaintiff  would  be 
injured  In  any  way  If  the  default  was  aet 
aside,  or  that  the  verified  answer  was  not 
tendered  in  good  faith. 

[S,  4]  A  situation  was  here  presoited, 
which  appears  to  be  disposed  of  by  tbe  case 
of  Berri  V.  Bogero.  168  OaL  740,  145  Pac.  97. 
in  which  the  court  said: 

"Where  a  party  in  default  makes  seasonable 
application  to  be  relieved  therefrom,  and  files 
an  affidavit  of  merits  alleging  a  good  defense, 
and  the  plaintiff  files  no  counter  affidavit  and 
makes  no  showing  that  he  has  suffered  any  prej- 
udice or  that  injustice  will  result  from  the  trial 
of  the  case  upon  its  merits,  very  slight  evidence 
will  be  required  to  Justify  a  court  in  setting 
aside  tbe  default'* 
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It  la  urged  that  no  relief  can  be  granted 
from  tbe  default  becanse  the  mistake  of  the 
derk  was  a  mistake  of  law.  The  anthori- 
ties  bold  to  the  nnitrary.  See  Staley  t. 
(XDay,  22  Cal.  App.  149,  and  cases  cited  st 
page  188,  ISS  Pac  620,  622. 

The  orders  appealed  from  are  afflnueO. 


We  concur : 
6AN,  J. 


WASTE,  P.  J.;  KBRBI- 


TATIiOB  T.  GKEAT  BA&TFBBN  QTTIGK- 
SILTXIB  MINING  CO.   (Ohr.  2968.) 

(District  Court  of  Appeal,  First  District,  Dlvi- 
rioti  1«  OaUtomia.  Dee.  22,  1^9.  Hear> 
iBg  Dcoded  ij  Bnprenw  Court  Ttb.  2f>,  1920.) 

L  NneuoKROK  «=a89(l}— nnauABDiD  stofe 

nr  HIHXRO  TUNMSL,  WITH  PUSH  0AB8,  OOH- 
SIXrURS   mnSAITOU   AIXKAOXm   to  OHIIr 

An  open,  nnsnarded  stope  in  a  dork  aban- 
doned milling  tonnel,  connected  with  a  new  tun- 
nel, with  a  track  for  small  push  cars,  left  oat- 
dde  of  the  tonneU,  nnfaateoed  and  unincloBed 
iiel4  to  constitate  an  attraetlTe  nnlBance,  ren- 
derii^  the  mine  owner  UaUe  for  the  death  of 
ft  bor  11  jwra  <^  who  f«Q  Into  the  stope 
iriifle  idajinf  «■  the  cwa. 

%  NBOUQBifcx  «=»186(19,  29)  —  Cabs  as  to 

FXAOX  ATTRACTIVE  TO  OHJXOBKN  QUEBTIOR 
TOB  31TBT. 

Whether  an  ungnarded  stope  In  a  mining 
tinmel,  with  small  pnsb  cars  left  nnfiistened, 
was  a  trap  entidnc  and  dan^rons  to  children, 
and  iriu^er  ordlmuy  care  was  exercised  to 
prtvenfc  ehUdrea  from  wandering  into  danger 
wUle  playing  in  the  -rldnlty,  uid  vdiether  a 
'  child  11  years  old  was  old  enough  and  InteUi- 
gent  aumgh  to  anticipate,  apprehend,  and  avoid 
the  danger  of  falling  into  the  stope,  Md  to  be 
qnestioiiB  for  the  jury. 

S.  Death  «=»0S(1)— Bubdbh  or  pbotino  con- 

taiBUTOBT  NBOLXGENOE  ON  DSrEITDAHT. 

In  an  action  for  the  death  of  a  diild,  who 
f^  into  a  stope  in'a  mine  tunnel  while  pla;- 
ing  antuad  the  mine,  the  bnrdui  of  proving 
contribotory  negligence  rested  on  the  defendant. 

i.  IteATH  #S»76— GONTBZBUTaBT  NSaLIOBROK 
XOr  SHOWN  BT  BTIDHHOI. 

Ja  an  action  for  the  death  of  a  child,  who 
fdt  into  a  stope  in  a  mine  tunnel  while  play- 
ing, a  finding  that  deceased  was  not  guilty  of 
contributory  ne^igmce  lield  Jostifled  by  the 
erideuee. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Bmmet  Seawell,  Judge. 

Action  by  John  F.  Faylor  against  the  Oreat 
Sastem  QulckflUver  Mining  Oonipany.  Judg- 
ment tor  ^alntill^  sod  defendant  appeals. 
Affirmed. 


Oeary  ft  Geax7>  otf.  Saata' Rixni,  ap- 
pellant. 

W.  F.  Cowan  and  Carl  Barnard,  boQi  <tf 
Santa  Bosa,  for  respondent. 


BBASLY,  Presiding  Judge  pro  tern.  This 
la  an  ai^al  by  the  defendant  from  a  judg- 
ment against  It  based  upon  an  advene  ver- 
dict of  a  Jury  in  an  actlcm  for  the  death  of 
John  Blcbard  Faylor,  a  minor.  Tb&  action 
Is  prosecuted  by  the  boy's  father.  The  ver- 
dict was  tor  $5,500,  and  on  motion  for  a  new 
trial  the  court  indicated  Its  Intention  to 
grant  the  motion  unless  the  plaintiff  should 
agree  to  a  reduction  of  the  verdict  to  the 
sum  of  $4,250.  This  ooDdltim  was  met  by 
plaintUI,  and  the  motion  for  a  new  trial  was 
acocHTdlngly  denied.  The  facts  are  stated  In 
the  <H>eDlng  brief  ot  anMUant^s  oounart  as 
follows: 

For  more  than  30  years  the  defendant  has 
operated  a  quicksilver  mine  about  3  miles 
from  Guernevllle,  In  Sonoma  county.  The 
mining  pr<^perty  was  part  of  a  large  tract  of 
lend,  and  was  Indosed  wllli  a  barbed  wire 
fence.  A  public  road  pasBed  near  the  ivop- 
erty,  and  a  large  gate  In  defendantfs  fence 
permits  travd  between  defendant's  property 
and  the  county  road.  This  fttice  and  gate 
ere  about  25  feet  from  the  county  road. 
Posted  In  a  ctmspicuous  place  oo  said  gate 
was  a  sign  6  fSeC  long  and  18  ln<AeB  wide, 
and  wltii  the  word  "Danger"  painted  thereon 
tn  letters  1  foot  Ugh,  and  the  words  "No  ad- 
mittauoe^  about  8  indiss  hU^  About  a 
half  mile  from  defendant's  property  the  plain- 
tiff and  his  family,  whldi  Included  the  de- 
ceased, resided,  and  opposite  Us  dwriUng 
was  situated  the  public  sdto(A  attoided  by 
deceased.  It  was  not  necessary  fbr  de- 
ceased or  any  at  plalntlfl's  children  to  psss 
near  ot  ttutm^  d^tndantfs  property  In  go* 
lug  to  or  from  school.  The  mine  has  been 
^wrated  about  SO  yeara  In  wcwklng  it  a 
tunnel  about  500  or  000  feet  long  was  driven 
Into  the  we  body,  nds  tunnel  was  known 
as  the  "old  tnnnctl,'*  and  was  about  4  feet 
wide.  Two  rails  were  laid  in  said  tunnd, 
about  2  feet  apart  and  extending  through  the 
monOi  of  said  tunnel  and  across  a  iffactlcaUy 
level  part  of  the  property  to  the  cmSliing 
plant,  situated  about  100  feet  from  the 
mouOi  of  the  tunnel.  In  moving  ore  from 
the  mine,  small  cars  2  feet  long  and  about  18 
to  20  Indies  wide,  couslstlng  of  four  wheels 
and  a  box  bed,  were  run  on  these  tracks. 
There  was  a  slight  fall  from  the  inside  of 
the  tunned,  and  the  cars  were  easily  pushed 
along  the  rails  by  the  workmoi.  Some  13 
or  14  years  ago,  in  working  the  mine,  a  stope 
was  driven  up  through  the  floor  of  the  tunnel. 
Where  this  break  occurred,  and  where  ore 
tra<^s  passed  over  the  stope,  planks  were 
laid,  one  2xl2-inch  board  between  the  rails, 
and  a  similar  board  on  eacb  side  of  the  rail, 
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OB'  ao  rcodstriictcijt  It  vms  safe  to  poBh 
fbe  'catfi  ofer'  t&e  rallt^  and  the  tunnel  was 
BD  qaed  for  many  yean.  The  workmen  con- 
tlnnally  passed  back  and  fbrth  over  this  part 
of  the  tnnnelf  walking  od  these  boards,  and 
It  was  considered  sate. 

Daring  the  winter  of  1916-17,  by  reason 
of  a  cave  occurring  near  the  month  of  this 
old  tnnnel,  It  was  impos8lbl«  to  use  the  part 
of  It  extending  In  about  75  feet  from  the 
mouth  thereof,  and  a  short  tunnel,  called  the 
branch  tunnel,  was  driven  in  about  60  feet 
to  intersect  this  old  tunnel  beyond  the  caved- 
in  part,  and  during  the  year  1917  and  part  of 
1918  all  ore  extracted  from  the  mine  was 
moved  out  over  this  short  tunnel  to  the 
cmsher.  The  rails  In  the  old  tunn^  be- 
tween its  mouth  and  Its  junction  with  the 
branch  were  removed,  and  at  the  time  of  the 
acddent  to  John  Blchard  Faylor  there  were 
no  rails  thereon,  and  no  cars  could  bo  moved 
thrott^  the  mouth  of  the  old  tnnneL  When 
the  mine  was  not  being  operated  these  little 
cars  were  left  near  the  mouth  of  the  tunnel 
which  was  In  usa  On  Sunday,  the  8d  day  of 
February,  1918,  no  wotk  being  then  done  in 
or  about  said  mine,  the  deceased,  an  Intelli- 
gent boy  11  years  aid,  together  with  his 
brother  and  a  boy  named  Ewan,  wait  in 
upon  the  mining  pr(9erty  to  play.  John  Fay- 
lor  ran  the  little  car  up(m  the  traac  into  the 
branch  tunnel  to  the  Juncthm  with  the  main 
txmnel  once  or  twice  and  left  it  there,  and,  la- 
stead  of  retarnlng  the  way  he  eitered,  pass- 
ed Into  OiB  <dd  tnimca  and  proceeded  towards 
the  mouth  thereof.  Bis  body  was  afterwards 
found  in  the  stope.  At  the  JnndicHi  (tf  tike 
main  tnnnri  and  the  branch  ttumd  there  was 
a  large  timber  In  the  center  of  the  main  tun- 
nel, whldi  one  proceeding  towards  the  mooth 
of  the  old  tnzind  would  have  to  pass  around. 
It  was  also  obstructed  by  a  pile  of  dirt  and 
dArla  2  feet  hl^,  and  by  a  i^pe  line  eectend- 
fng  across  It 

The  following  additional  evidence,  some  ct 
It  contradictory  to  defendant's  above- red  tod 
statemait,  is  pointed  out  by  aK>ellant,  name- 
ly: Th&t  the  fatlier  ot  the  deceased  had 
been  employed  at  the  mine  ttx  many  years, 
and  that  occasionally  the  deceased,  with  the 
diUdren  of  other  miners,  would  go  upon  the 
grounds  to  see  their  parents,  but  that  they 
never  at  such  times  played  with  the  cars, 
and  bad  never  entered  the  tunnels;  that  or- 
ders had  been  given  by  the  managers  of  the 
mine  to  all  their  emikloy^s  not  to  permit  any 
one  within  the  place;  and  that  the  deceased 
and  other  children  had  been  ordered  off 
the  premises  by  a  Mr,  Roeth,  an  employe  of 
the  appellant,  who  drove  them  out,  and  told 
them  to  get  out  and  stay  out ;  that  the  fother 
of  the  deceased  had  told  his  children  that  it 
would  be  dangerous  for  them  to  go  In  the 
tunnels  or  to  play  on  the  cars ;  that  a  foreman 
of  the  mine  had  seen  two  boys  playing  with 
the  car,  and  took  It  away  from  them,  and 
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told  them  not  to  play  there;  ttiat  the  chil- 
dr^  had  played  with  the  cars  on  the  Sun- 
day on  which  John  Faylor  was  killed ;  that 
the  Faylor  children  had  been  driven  out  of 
the  mine  about  a  month  before  the  ao^dent ; 
that  Johnnie  Faylor,  the  deceased,  had  been 
ordo^  off  the  groonds  several  times  by  one 
Clyde  Ayers,  who  stated  be  did  not  know 
on  how  many  occasions  he  had  done  this; 
and  that  the  tunnel  and  st<^  were  an  Inr 
tegral  part  of  the  min^  and  necessary  to 
properly  work  the  same. 

TbB  f(rilowing  additlMial  evidratial  facts 
are  pointed  out  by  the  re^ondent:  The 
mine  where  the  deceased  met  his  death  was 
partly  indosed  by  a  fence  on  the  northwest 
side,  and  is  located  within  about  100  feet 
bom  the  hoist,  from  whldi  entrance  Is  made 
onto  Qw  mbilng  pxapeetj  Omms^  a  gate.  It 
was  easy  to  enter  the  mining  naoperty 
throng  the  fence,  and  a  road  leads  from  this 
gate  ova:  and  across  tba  mining  pr(^>erty, 
wUdi  at  an  earlier  date  had  been  used  aa 
a  public  road.  Upon  tiila  road  ediool  chil* 
droi  UvOig  beyond  tb»  mine,  prior  to  and  at 
the  time  ot  Qte  taSvrs,  would  travel,  and. 
would  cnMB  the  mining  pnverty,  in  gc^ng  to 
and  returning  from  sdiool,  located  about  one- 
half  mile  from  the  mtna  On  Saturdays  and 
Sundays,  and  after  school,  and  daring 
the  notm  hour,  ediool  dUIdren  and  diOdrak  of 
Oie  n^^iborbood  would  go  upon  the  mining 
pn^per^  to  play.  One  Louis  Bonnacarsl  tee- 
tlfled  that  he  bad  peen  children  at  the  mine 
for  a  year  <A  more  playii^  vrtXtk  the  cam ; 
that  they  usually  played  around  there  like 
most  chUdrea  would  around  a  place  like  that, 
and  that  often  he  had  seen  them  playing  with 
the  cars;  that  tiief  would  ran  them  up  Into 
the  tunnd  m  warn  and  rtde  out  oa  them, 
and  sometimes  some  of  the  little  boys  would 
get  In  the  can.  and  others  would  g^ve  them 
a  start  and  ride  on  tibe  tradts  behind,  while 
the  cars  ran  down  towards  the  dump.  On 
account  of  the  cave-in  at  the  mooth  ot  the 
old  tunnel,  the  old  tunnel  had  been  for  a 
time  in  disuse ;  but  at  and  lodor  to  the  date 
of  the  death  of  John  Faylor  the  dfibrls  bad 
been  r^oved,  so  that  the  oitrance  was  un- 
obstructed. The  tracks  of  the  car  line  had 
beoi  r^laced  at  the  time  of  the  Injury  up  to 
the  stope  where  young  Faylor  met  his  death, 
whldi  before  the  earthquake  was  built  up 
frcnn  below  the  140-foot  level  Into  and  through 
the  floor  of  the  tunnel  at  a  point  about 
50  feet  from  the  entrance.  This  stope  was 
about  500  feet  deep,  and  was  filled  with  wa- 
ter below  the  140-foot  level  at  the  time  young 
Faylor  met  his  death  therein.  It  had  not  been 
used  In  the  mining  (iterations  for  a  number 
of  years,  and  was  at>andoned,  and  at  the 
time  of  the  death  of  the  deceased,  and  for 
some  months  prior  thereto,  the  stope  was 
open  and  unprotected.  It  was  dangerous,  for 
miners  had  been  warned  to  avoid  the  stope. 
and  feared  to  go  into  the  tunnti  on  account 
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afflwitope.  nwn  ra'no  watcihiiian  mt  Hie 
mine,  and  tture  wen  no  lights  In  flie  mftln 
tnzmeL  Ontslde  tbe  two  tuiuute  mcntlODed. 
and  near  by,  was  the  hoisting  sba  ft  and  pump. 
Tbe  track  oat  of  the  brands  tmmel  ran  near 
tb»  bolflt  and  down  to  tlie  dump,  and  tour 
can  were  poshed  and  operated  over  the 
tnek.  These  cure  oonld  be  poBhed  0€  shored 
b;  children.  None  of  these  cars  had  bkxte  or 
other  fastenings,  exc^  a  foot  brak&  Wiaa 
not  In  ose,  the  ears  were  left  standing  on  the 
tracks  ontslde  the  tmm^s,  unblocked,  unfast- 
ened, nniiK^oeed,  and  unguarded,  and  they 
were  In  this  condition  and  onlndoaed  on 
Sunday,  February  8, 1918,  When  the  deceased 
met  his  death. 

On  ^t  date  the  deceased  and  his  brother 
Fred  and  fuiother  boy  named  Gilt>ert  Bwan 
went  upon  the  premises  and  played  with  two 
of  the  cars,  one  of  the  lai^r  cars  and  the 
flat  car.  Clyde  Trine,  an  employ^  of  defend- 
ant and  appellant,  helped  Fred  Faylor  and 
Gilbert  Ewan  push  the  large  car,  and  the 
deceased  pudied  tlie  flat  car  into  Qie  tonnel. 
After  stopping  at  the  water  biuret  tor  a 
drink,  Fred  IViylor  and  Gilbert  Ewan  posh- 
ed the  Mg  car,  and  the  deceased  poshed  tbe 
flat  car,  back  into  tbe  new  tunn^  at  the 
Junction.  One  of  the  cars  left  the  tra<&  near 
the  Junction,  and  they  beard  tbe  Faylor  girls 
at  the  entrance  of  the  tunnel,  and  Fred  Fay- 
lor  and  Gilbert  Ewan  hid  behind  the  car  at 
the  Junction  of  the  tunnels,  and  deceased 
started  ont  of  the  old  tunneL  John  Faylor 
was  never  again  seen  allTe,  and  his  body  was 
subsequently  recovered  from  the  sbH>e.  Fin- 
ger prints  were  discovered  on  the  side  wall 
at  the  opening  of  the  stope.  Tbe  parents  did 
not  know  th^  children  played  with  the  cars, 
DOT  around  the  tunnels  or  mine,  nor  did  they 
know  that  they  were  going  to  play  at  the 
mine  that  day. 

Upon  these  facts  the  respondent  obtained  a 
Terdict,  as  above  stated,  uptm  the  theory  that 
the  cars,  tunnels,  and  st(q)e8  constitute  an  at- 
Izactive  and  dangerous  nuisance  under  the 
rule  laid  down  in  the  turntable  and  kindred 
cases;  and  the  amieUant  daims  that  the 
fticta  do  not  bring  the  case  within  that  rule, 
Tbe  rule  in  Oallfomia  has  been  stated  as 
fcdlows:  Thoee  who  i^aee'an  attractive,  but 
dangwoos,  contrivance  In  a  lAace  frequented 
by  ddldroi,  and  knowing,  or  having  reason 
to  brieve,  that  children  will  be  attracted  to 
it  and  subjected  to  injury  ther^y,  owe  the 
duty  of  exerdslng  wdinary  care  to  ^went 
such  Injury  to  them,  because  audi  persons 
are  charged  wldi  knowledge  of  Qie  fact  that 
ddldren  are  likely  to  be  attracted  thereto, 
and  are  vauaUy  unable  to  foresee,  compre- 
hend, and  avi^  the  danginr  Into  which  they 
axe  thus  knowingly  alliured.  Barrett  v. 
SoQthem  PacUk;,  91  OaL  296,  27  Paa  668,  25 
An.  St  Bep.  186;  Pierce  v.  United  Gas  & 
Eaectrlc  Co,  161  CaL  180, 118  Pac.  700;  Ca- 


hlU  T.  Stone  &  Oo..  U8  GaL  571,  96  Paa  84, 
19  L.  B.  A.  (N.  B.)  1091. 

One  theory  on  which  this  rule  aeema  to 
be  predicated  la  that  Ihe  attractiveness  of 
the  dangerous  contrivance  or  machinery 
nlaea  an  inq^led  invitation  to  children  to 
go  upon  the  propMty.  The  rule  of  Implied 
invitation  Is  thus  stated  In  Brown  Salt 
lAke  City.  88  Utah.  222,  93  Pac.  670,  14  L. 
B.  A.  (N.  S.)  «10,  126  Am.  St  Bep.  828»  14 
Ann.  Cas.  1001: 

"If,  therefore,  the  owner  places  something 
opon  bia  premises  which  is  easily  accessible  to 
children,  and  which  is  alluring  and  attractive 
to  tbetr  childifrh  propensities,  and  excites  their 
curiosity  and  desire  for  play,  it  in  effect 
amonnta  to  an  implied  btrttation  to  them  to 
come  upon  the  premises.** 

By  reason  of  this  Implied  Invitation,  sudi 
cases  are  sometimes  said  to  be  within  the 
general  and  well-settled  rule  of  law  that  the 
owner,  or  occupant  of  lands  or  buildings, 
who  by  invitation,  express  or  implied.  In- 
duces pers<ms  to  come  upon  his  premlsea,  Is 
under  a  duty  to  exercise  .ordinary  care  to 
render  the  premises  reasonaUy  safe  for 
them.  This  general  rule  Is  correctly  stated 
In  Herzog  v.  Hemphill.  7  Oal.  App.  116.  ^  Pac. 
899,  Means  v.  Southern  Pacific  By.  Co.,  144 
Cal.  473,  77  Pac.  1001.  1  Ann.  Cas.  206,  and 
Olannlnl  v.  Campodonlco,  176  Cal.  548,  169 
Pac.  80,  and  it  Is  accordingly  and  logically 
held  that  It  constitutes  want  of  ordinary  care 
to  knowingly  maintain  In  such  places,  where 
attractive  contrivances  to  the  knowledge  of 
the  owner  Invite  diildren  to  [)lay,  a  danger- 
ous piece  of  madilnery  or  other  trap  or  snare 
for  than,  and  that  ordinary  care  In  such 
cases  may  only  be  exercised  by  taking  into 
consideration  the  iHt^)ensIties  of  the  chll- 
dr&i  who  play  there,  the  ability  of  sudi 
dren  to  appreciate  the  danger,  and  th^  pow- 
er to  avoid  it,  and  so  protecting  thmi  reason- 
ably from  tbe  danger,  and  In  this  connectlw 
there  are  certain  qualifications  of  the  rule  to 
be  hereinafter  mentioned.  Hie  questions  of 
the  particular  child's  ability  to  appreciate 
the  danger,  and  his  power  to  avoid  it  are 
usually  questions  of  ftict  for  the  Jury. 

But  there  is  another  and  more  generally 
accepted  theory  oh  whidb  the  turntable  and 
kindred  attractive  nuisance  cases  are  rested, 
to  wit,  that  althouj^  the  children  are  tres- 
passes, these  cases  constitute  an  exception 
to  the  general  rule  that  the  owner  ot  prop* 
erty  owes  no  duty  to  mere  trequssers  to  keep 
hla  property  in  a  safe  condition  (Peters  v. 
Bowmad,  115  OaL  845,  47  Paa  lis.  698,  56 
Am.  St  Rep.  106;  MaUoy  v.  Hibernian  Sav- 
ings ft  Loan  Society,  8  CaL  Unr^  76,  21 
Paa  626;  Loftua  v.  Deball,  133  Cal.  214,  66 
Paa  878) ;  and  this  because  the  cases  arise 
out  of  "instances  where  the  owner  maintains 
on  his  land  something  in  the  nature  of  a  trap 
OT  other  concealed  danger,  known  to  him,  and 
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as  to  wliidi  be  gave  no  warnlnr  to  otherrs." 
Thla  language  is  quoted  from  the  opinion  of 
Mr.  Jnsdoe  UcFarland  In  Fetra*  t.  Bowman, 
rapza.  Tbe  exaeDtlon  to  the  seneral  rule 
tliat  an  owner  owes  no  daty  to  protect  tres- 
pasaera  which  la  eetabllshed  by  the  turntable 
cases,  and  la  known  b>  the  attnctlve  nuisance 
doctilne,  5b  stated,  wlfli  some  of  tbe  qnallflca- 
•tlons  above  referred  to,  by  tbe  Ute  Gtaief 
Jnatlce  Beatt;  In  Peters  t.  Bowman,  snmn, 
as  follows: 

"The  owner  of  a  thing  danseroas  and  attrac- 
tive  to  children  la  not  always  and  uniTeraally 
liable  for  an  injury  to  a  child  tempted  by  the 
attractioB.  Bis  UabUltr  bean  a  rdation  to  the 
character  of  tbe  thii^ti  whether  natural  or  .com- 
raOB,  OT  artificial  and  uncommon,  to  the  com- 
parative  ease  or  difficulty  of  preventing  the 
daaser  without  destroying  or  impairing  the 
naefolnesB  of  the  thing,  and,  in  abort,  to  the 
reasonableness  and  propriety  of  his  own  con- 
dnct,  in  view  of  all  tiie  aurronnding  drcnm- 
stances  and  conditious.  As  to  common  danger 
existing  In  the  order  of  nature,  it  is  the  du^ 
of  parents  to  guard  and  warn  their  diUdren, 
and  falling  to  do  so,  they  ahotUd  not  expect  to 
hold  others  responirible  for  their  want  of  care. 
But,  with  respect  to  danger  epecially  created 
by  the  act  of  the  owner,  novel  in  character, 
attractive  and  dangerous  to  children,  easily 
guarded  and  rendered  safe,  the  role  Is,  as  it 
ought  to  be,  different" 

In  an  exceptionally  thoughtful  opinion  by 
the  Supreme  Court  of  Utah  (Brown  t.  Salt 
ILake  City,  supra),  this  language  at  the 
Oliief  Justice  ia  quoted  with  unstinted  ap- 
proval, and  that  coort  discussed  fuUy  the 
whole  subject,  and  after  so  quoting  and  ap- 
proving the  above  language  of  tbe  late  Chief 
Justice  in  Peters  v.  Bowman,  supra,  that 
coart  held  Oiat  the  rule  as  there  stated  ap- 
plied to  a  water  conduit  maintained  by  Salt 
Lake  City,  wherein  the  danger  was  concealed, 
and  In  which  a  schoolboy,  while  playing, 
was  drowned.  The  conduit  was  dosed,  and. 
In  principle  the  facts  of  tbe  case  cannot  be 
distinguished  from  those  of  the  case  now 
under  discussion. 

GonnsAI  for  ai^HOlant  InalBti  ttiat  Peters 
Bowman,  anpra,  Niartosl  t.  Glailc,  169 
Oal.  746,  147  Pac.  971.  L.  B.  A.  lOlST,  638, 
Loftns  T.  Dehail,  supra,  and  Polk  v.  Laurel 
Hill  Conetery  Association,  174  Fac.  414,  de- 
termine  this  case,  and  that  under  those  cases 
tbe  rule  of  tbe  turntable  cases  cannot  be  ex- 
tended to  the  facta  developed  by  tbe  evi- 
Aeaca  in  this  case.  But  we  cannot  agree 
with  oonnaeS  in  tbis  cwtratlcm.  It  was  b^ 
in  Peters  v.  Bowman  that  a  body  of  water, 
^tho-  standing,  as  in  ponda  and  lakes,  or 
running,  as  In  rivers  and  credcs,  or  ebbing 
and  flowing,  as  on  tbe  shores  at  seas  and 
bays,  is  a  natnral  object  Incident  to  all  coun- 
tries wbl(±  are  not  deserts;  that  tbe  danger 
ot  drowning  in  it  ia  an  amwrrat  open  danger, 
tbe  Icnowledge  of  which  is  common  to  all; 
and  that  there  is  no  Just  view  ctmsistent  with 
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recognized  rights  of  property  owners,  wbidi 
would  compel  one  owning  land  upon  wUcb 
such  body  of  water  stands  or  flows,  to  fill  It 
up,  or  surround  It  with  a  wall*  and  that, 
while  in  Oiat  case  tbe  pond  was  an  axtifldal 
pond,  tbe  same  rule  would  be  applied  to  tt 
that  would  be  applied  generally  to  natnral 
twdles  ot  water,  and  Justly,  for  die  reason 
that  the  dangw  was  not  a  omcealed  danger 
and  that  (fbildren  from  birth  are  taught,  gen- 
erally speaking,  to  avoid  the  danger  of  drown- 
ing, at  least  wben  tbe  dangw  is  open  to  their 
eyes. 

LoCtna  V.  DdiaU,  supra,  ms  a  case  where 
tbe.  danger,  an  open  oeSlar  em  a  vacant  lot. 
tnm  wbidI  tbe  house  iriilch  had  covered  the 
cellar  had  been  moved,  was  b^  not  to  be 
a  concealed  danger,  and.  further,  the  Injured 
diUd  was  found  to  have  been  puidied  into  tbe 
cellar  by  anotbeor  cbild.  whose  act  was  fa^ 
to  be  the  proximate  cause  of  the  injury. 

In  NIcolosi  T.  C3ark,  supra,  a  boy  of  10 
years  stole  a  box  of  dynamite  caps  fnmi  a 
tool  IxHc  uaed  by  a  street  contractor  to  stwe 
tools,  ^d.  not  knowing  that  they  were  dan- 
gerous, exploded  one  of  the  cape,  to  his  in- 
jury. It  was  htid  npcm  tbe  facts  Oat  the 
boy  was  shown  to  have  been  guilty  ot  cxm- 
trlbntory  negligence,  but  tbe  firilowiiv  lan- 
guage of  tbe  f^inion  is  Illuminating : 

"If  a  boy  of  10  years  of  age  Is  not  charge- 
able with  knowledge  that  he  has  no  right  to 
make  free  with  the  contents  of  a  box  placed 
such  as  this,  mamfestly  a  box  belonging  to  oth- 
er people  and  containiiv  their  goods,  it  can 
only  be  because  that  partienlar  boy  la  of  defi- 
cient intellect  and  understanding." 

In  Polk  T.  Laurel  Hill  Cemetery  Associa- 
tion, supra,  the  rule  of  the  turntable  cases 
was  applied  to  a  reservoir  of  water  in  which 
a  child  was  drowned,  apparently  because  the 
reservoir  was  so  concealed  as  to  be  dangerous 
to  persons  passing  near  it,  as  Ihe  following 
language  of  the  cmnplalnt  Indicates: 

*fnxat  it  was  dangerous  to  all  persons  pass- 
ing near  the  same,  *bec8u8e  the  turf  and  ground 
sloped  up  to  the  edge  thereof,  so  that  any  per- 
son walking  or  standing  near  the  edge  of  said 
reservoir  was  without  protection  and  without 
notice  of  proximit;  to  a  place  of  danger  and 
was  without  any  warning  sign  or  indication 
that  said  place  was  dangerous." 

In  all  these  cases,  except  Polk  r.  laurel 
Hill  Cemetery  Association,  the  danger  was 
^tber  BO  open  that  tbe  Injured  diUd  was  htfd 
to  have  been  able  to  see  it,  or  so  obvicms  Ibat 
tbe  particular  child  was  h^d  acoountable  for 
understanding  the  danger,  and  in  PcdlCs  Oase 
tbe  defendant  was  held  answerable  because 
tbe  danger  was  concealed.  And  so  far  as  we 
have  been  able  to  famine  tbe  aufborltieB. 
the  rule  as  laid  down  by  the  Chl^  JusUoe  in 
Peters  Bowman,  supra,  wlU  be  found  to 
explain,  every  case  where  relitf  has  been 
denied  in  the  states  where  tbe  attractive  nui- 
sance  doctrine  la  recognized. 
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[1]  Bat  the  CBBO  at  bar  la  OlsUngnlshed 
trtm  all  tbe  cases  In  our  own,  and  so  far 
as  our  attentton  haa  been  called  to  tbem.  In 
other,  jorlsdictloDS  recosulBinK  the  rule 
where  relief  has  been  denied  trespassing  chil- 
dren Injured  b^  the  condition  of  machinery 
or  premises,  for  In  the  case  at  bar  the  dan- 
ger was  distinctly  a^yynoft^lw^  danger.  The 
bait  of  the  trap  may  be  said  to  IiaA  e  been  the 
muh  car.  In  Itself  an  attractive  lure  to  boys 
of  the  age  of  E^lor.    The  tunnel, 

i^ch,  like  any  csTe,  natnral  or  artificial, 
has  been  both  In  fiction  and  In  fact,  in  th^ 
reading  and  In  their  play,  since  the  days  of 
All  Baba,  Bohinson  Gmso^  and  the  Count  of 
Mwite  Cristo,  Irresistibly  attractive  to  boys, 
and  the  concealed  stope  In  the  dark  tnnnel 
500  feet  de^  and  filled  with  water,  was  the 
trap  Into  which  the  tonnd  and  cars  led  the 
boy's  unwary  feet  From  the  evidrace  In  this 
case,  the  company  knew  that  the  children 
played  about  this  mine.  It  must  be  taken 
to  have  been  known  to  the  d^endant  that  its 
machinery  was  attractive  to  adventurous  and 
playllbl  cMldren.  It  knew  certainly  of  the 
open  and  unprotected  st<ve:.in  the  dark  tun- 
near  the  aid  of  the  car  line,  and  it  must 
be  hdd  to  die  dnty  of  recognizing  the  ordi- 
nary i)r(^>auitie«  of  boys  to  play  ther^n. 
tbgtr  love  of  adventure,  which  the  defeAidant 
mnst  be  held  to  have  anticipated,  would  lead 
them  into  the  tnnnel,  and  the  lurking  dan- 
g&r  against  which  tbe  company  might  have 
Blmply  provided  by  closing  the  tunnel  when 
it  was,  as  at  the  time  of  the  death  of  J(dm 
Faylor,  not  working  the  mine,  and  had  no 
watdiman  there  to  guard  it.  The  evidence 
certainly  Is  snffldent,  from  a  1^1  stand- 
paint,  to  sustain  a  finding  bringing  this  case 
within  the  attractive  nuisance  doctrine. 

[2]  The  ultimate  question  as  to  whether 
this  was  a  trap  ratldng  and  dangerous  to 
children,  and  whether  the  company  exercised 
ordinary  care  In  failing  to  close  the  tunnel's 
month  or  otherwlss  to  prevent  Children  tranx 
mmdevlng  ther^  while  playing  with  tbe 
cars,  and  from  falling  into  the  atope,  and 
whether  tiie  deceased  ddld  was  old  eaaa^ 
and  intelligent  enough  to  anticipate,  appre- 
hoid,  and  understand  and  to  avoid  the  dan- 
ta,  were  qnestlons  which  are  usually  to  be 
determined  by  Jury.  Brown  v.  Salt  Lake 
City,  supra.  We  ttilnk  the  Jnry  had  suffl* 
dent  evidoice  before  It  to  justify  a  finding 
that  tbe  car,  tnnnel,  and  stope,  taken  together, 
did  cfHistltate  an  attractive  nuisance  within 
Oie  general  rule  of  the  turntable  ,  cases,  a^d 
In  reply  to  the  statement  that  no  case  has 
been  fbund  extending  the  doctrine  to  such  a 
state  <tf  facts  as  this,  It  nuy  be  said  in  pass- 
ing that,  u  has  been  shown,  the  rule  has  been 
applied  to  cases  oth^  than  madiinery,  and, 
fnrthn,  that  while  matching  cases  la  an  in- 
teresting moital  recreation,  It  Is  not  by 
matcbtng  cases,  but  by  the  correct  application 


of  sound  legal  principles  l^iat  a  case  sudj 
as  this  Is  best  determined,  and  that  in  at 
least  one  able  dedsion,  the  rule  has  heesi 
apidied  to  a  state  of  facts  very  similar  to 
those  of  the  instant  case — Brown  v.  Salt  lake 
City,  supra. 

[3,  ♦]  The  burden  of  proving  contributory 
negligence  rested  on  the  defendant  We 
think  an  examination  of  the  facts  above  re- 
cited will  sdkow  that  the  Jury  were  Justified 
in  finding  from  the  above  evidence  that  this 
burden  was  not  sustained. 

We  are  satisfied  that  the  evidraice  sustained 
the  verdict  and  that  the  Judgment  should  be 
affirmed ;  and  it  la  so  ordered. 


We  concur: 

GAN,  J. 


BICHARD3,  J.;  KBBBI- 


SINNOIT  et  aL  V.  SGHUHA.GHEB  et  aL 
(Civ.  80650 

(District  Court  of  Appeal,  First  District  I>lvi- 
BioD  1,  GaUfomla.  Dec.  16,  191d.  Heat- 
ing Denied  by  Supreme  Court  Feb.  IS,  192a) 

i;  Contracts  4»322(4)  —  Gontbaotob  hkld 

TO  HAVE  FAILED  TO  GIVB  ABCHITECT  WBITTEN 

BKPoar  or  thb  pebobntaoe  or  work  done. 
In  an  action  by  a  contractor  who  repudi- 
ated the  contract  when  he  failed  to  receive  the 
monthly  payments,  evidence  held  to  sustain  find- 
lag  that  the  oontractM  did  not  furnish  the 
ai^ltect  with  a  rqwrt  diowing  Uie  exact  per- 
centage of  the  materials  received  and  the  per- 
centage of  tbe  work  installed,  notwithstanding 
the  ar^itect  furnished  wrong  blank  and  the 
contractor  furnished  a  general  statement  to  the 
effect  that  8  ptir  cent  of  the  work  wag  done. 

2.  COHirBACtB  «=9280<3)— Gontbactob'b  biatb- 
unr  of  fbbcbhtaqb  or  wobk  nons  hot 

thb  HOIfTHLT  ntAIUnNtS  BKQDIBKD  BT  OOIT- 

nuoT. 

A  mere  general  statement  by  a  contracts 
diat  8  per  cent  of  the  work  was  done  Is  not 
a  compliance  with  the  provision  rei^uiring  the 
contractor  to  furnish  the  architect  a  written 
report  setting  forth  the  exact  percentage  of  the 
msterials  received  and  the  exact  percentage  of 
the  work  installed,  the  purpose  of  the  report 
being  to  enable  tbe  architect  to  correctly  com- 
pute the  work  d<Hie  so  as  to  determine  the 
amount  due  the  ctmtractor. 

3.  WOBK  Ann  UBOB  «=>14(^  —  CONTBACTOB 
WHO  TAIUD  TO  FUBNISH  BEQUIBED  SBPOBT 
or  WORK  DONE  NOT  KNTITLXD  TO  BESCIND 
CONTBACT  AND  BBCOVEB  IN  QUANTUM  HBBUIT 
BECAUSE  FATUENT  WAS  NOT  UADE. 

Where  a  contractor  failed  to  furnish  a  re- 
port showing  the  exact  percentage  of  the  work 
done,  etc.,  he  is  not  entitled  to  rescind  con- 
tract because  of  the  owner's  failure  to  make 
partial  payment  and  to  recover  on  the  quantum 
meruit  the  amount  due. 


«B>nr  etker  sases  see  saaw  topte  and  KET-NUHBER  la  all  K«y-Numb«r«d  DlgssU  sad  Indexss 
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4.  PBDrOirU  ASn  BUBBTT  «ssl66— BiGHT  TO 
BHOVtt  AXTOBHBZ'b  IDS  III  AOnOIT  OH 
BOHD.  ' 

Where  a  bnUding  eontractor'i  bond  prorid- 
ed  for  attorney*!  fieei  In  orent  of  brwdi  of 

ooDdidon,  the  oootraetor,  having  wrongfollr 
broken  hla  contract,  cannot  complain  of  an 
award  of  an  attorn^s  fee  in  favor  of  the  owner. 

6.  Dahages  ^986— PBHAiar  ur  BuiLDXNa 

OOHTBAOT  Ktt  DBUY  HOT  AVFLIOABUt  WHBBE 
OOHraUOIOS  WBOHSIUZXT  BEFnOXAXBD  THE 
WHOLH  COHIBAOT. 

Where  a  contractor  wrongfully  repudiated 
the  whole  contract  and  abandoned  the  work 
without  cause,  a  provision  in  the  contract  for 
penalt7  for  delay  is  wholly  inapplicable. 

Appeal  from  Superior  Court,  Alameda 
Oounty ;  WllUam  H.  Donahue^  Jndsa 

Action  by  Blchard  Sbmott  and  tb»  Faciflc 
Ooast  OasoBlty  Oompaiiy  against  Maria 
Sdxumacher  and  otbera,  who  croaa-oomplain- 
«d.  From  a  judgment  for  detaidanta  on 
tbeix  croas-coovlalat,  plain  tlfTa  appeal  Af- 
firmed. 

Ghaa.  F.  Hanlon,  ot  San  Itandsoo,  for  np- 

pellants. 

W.  B.  Rindiart;  of  Oaklandi,  for  re^ond- 
cnta. 

Frank  P.  Deering  and  James  Walter  Scott, 
both  of  San  Francisco,  andcl  curiae. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  defendants  and 
cross-comidatnanta  for  the  sum  of  |1S,972  up- 
on their  (T088-c<»nplalnt  against  the  i^alntift 
and  the  cross-defendant  I^dflc  Ooast  Oaaa- 
&ltj  Oompany. 

Tbe  action  was  one  originally  brotiglit  by 
the  plaintiff  against  the  defendants  to  recov- 
er the  mm  of  $6,800.28,  the  alleged  value  of 
labor  and  materials  furnished  by  said  plain- 
tiff  to  said  defendants  under  a  building  con- 
tract for  the  erection  of  a  structure  for  said 
defendants  at  a  cost  ot  $90,000.  The  plain- 
tiff entered  upon  the  performance  of  said 
contract  and  proceeded  therewith  ap  to  a 
time,  when,  according  to  his  complaint,  tbe 
first  installment  would  be  due  and  payable 
to  him  under  bis  contract,  and  lie  alleges 
that  after  r^atedly  demanding  ilie  pay- 
ment of  this  Installment  so  that  be  m^t  be 
mabled  to  inroceed  witb  bis  work  under  aaid 
contract,  but  failing  to  receive  any  portlcm  of 
the  same,  be  abandoned  work  upm  said 
building  for  tbat  reason  and  gave  notice  of 
the  rescission  of  said  contract,  and  thereaft- 
er commaiced  this  action  in  Quantum  memlt 
for  the  reasonable  ralue  ot  the  work  and 
material  supplied  by  him  upon  said  building. 
The  defendants  answered,  admitting  the 
"*fl*f<"g  of  said  contract,  but  denying  that 
any  installmait  was  due  or  payable  to  the 
plaintiff  at  tibe  time  of  his  abandcmmmt  et 
flttch  contract  and  of  his  notice  of  resclssim 


thereof.  The  defendants  also  filed  a  cross* 
complaint  against  said  idalntiff  and  against 
the  ■  Padflc  Coast  Oasnalty  Ocnnpany,  his 
bondsman  under  said  contract,  by  wbldi  th^ 
alleged  that  tbe  said  plalntUTs  abandonment 
of  bis  said  contract  and  of  the  ctmstmctlon 
of  said  building  was  without  cause,  and  that 
in  consequence  tbereof  ^d  defmdants  were 
obliged  to  incur  additional  costs  and  expois- 
es  in  the  completion  of  said  building  amount- 
ing to  a  large  sum,  for  whidi  they  prayed 
judgmmt  upon  their  cross-complaint.  Ttie 
trial  court  found  against  the  plaintiff  upon 
his  complaint,  and  in  favor  of  tbe  defend- 
ants upon  their  cross-complaint,  and  there* 
uptm  rendered  judgmait  against  plaintiff  and 
his  said  btrndsman  for  tbe  sum  above  stated. 
From  SQch  judgment  the  plaintiff  and  tha 
cross-defendant,  Pacific  Ooast  Casualty  Oom- 
pany, have  tatoi  this  appeaL 

The  record  in  the  case  Is  quite  Tohunlnous, 
but  the  questions  preeoited  upon  tbe  appeal, 
wiien  stripped  ot  much  of  the  Involvement  in 
tbelT  discnsslMi  in  the  elaborate  briefs  of 
counsel,  would  seem  to  be  few  and  simple. 

The  first  and  in  tact  tbe  main  conten- 
tion of  the  appellants  is  that  a  number  of  the 
findings  of  the  court  are  not  sufllclenUy  sup- 
ported by  the  evidence  in  the  cassw  Tbe  first 
finding  thus  attaaced  Is  that  portion  of  find- 
ing 10  wbldt  reads  as  follows: 

"And  tbe  court  further  finds  that  said  Rich- 
aid  Sinnott  never  at  any  time  furnished  to  said 
owners  or  their  architect  any  written  report 
setting  forth  the  exact  or  correct  percentage  of 
materials  received  at  the  building,  or  the  exact 
or  correct  percentage  of  the  work  installed,  bat 
on  the  contrary  demanded  payment  on  and  after 
the  4th  day  of  December,  ]J>14,  fw  a  percoitage 
of  w<^  not  installed  and  for  a  percentage 
ot  materials  not  received  at  the  building  tar  In 
excess  of  tbe  actual  percentage  ot  work  installed' 
and  materials  received,  to  wit,  tor  the  aom 
of  $4,000  or  thereabonts." 

This  finding  la  an  esaraUal  <me,  in  view  of 
the  provisions  of  the  contract  between  the 
parties,  wbldi  oontalna  tbe  following  stlpnla- 
tlon: 

"On  the  first  day  of  each  montli  as  the  work 
IHOgresses  a  snm  equal  to  sevmty-five  per  cent, 
of  the  actual  value  of  the  materials  and  labor 
Incorporated  into  the  said  building,  *  *  * 
Th.6  architect  shall  compute  the  amounts  at  the 
times  when  the  payments  become  due.  *  •  * 
The  contractor  shall  furnish  to  the  architect  at 
eadi  time  when  payments  become  due  a  written 
report  setting  forth  the  exact  percentage  of 
the-  materials  received  at  the  building  and  the 
exact  percentage  of  the  work  installed." 

We  are  unable  to  agree  with  a«  apptf. 
lants*  first  contention.  The  only  evidence 
upon  whidi  the  appdlants  rely  as  snppcnrting 
their  dalm  that  the  uncontradicted  evldoice 
shows  tbat  the  t^lntlff  (contractor)  did  in 
fact  comply  with  the  terms  of  the  forgoing 
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clause  In  the  contract  between  tlie  parties 
onsists  in  certain  lettwa  wi^sh  the  plalntUf 
wrote  to  the  deCteidants  or  their  architect 
irtiidi  amtalned  the  goienl  atatement: 

*^niat  the  exact  percentage  a*  near  aa  ia  poa- 
■iUe  to  make  it  of  the  materials  received  at 
dw  bidMnf  ia  8  per  cent  thereof,  and  the  ex- 
act percentage  of  the  vork  installed  as  near  aa 
is  possible  to  make  it  is  8  per  cent  thereot 
I  also  noti^  jm  that  there  is  now  due,  owicg 
aod  unpaid  to  me  as  original  contractor  for  the 
pro  rata  of  materials  received  at  the  building, 
and  the  pro  rata  of  the  work  installed,  the 
mm  of  $4,000,  or  8  per  cent  of  the  total  con- 
tract price." 

It  will  be  noted  that  the  terms  of  the  fore* 
going  dense  In  the  contract,  with  which  the 
appellants  claim  that  the  abore^noted  mat- 
ter amirantB  to  a  ccmipllanceh  read  as  fol- 
lows: 

The  contractor  shall  famish  to  the  acdtiteet 
at  each  time  when  payments  becoma  dne  a 
written  x^ort  seCthic  furth  the  exact  percentage 
of  the  materiala  zecelved  at  the  bnilding  and  the 
esact  percentage  of  the  woik  Installed." 

The  purpose  of  requiring  snch  a  report 
ftvm  the  contractor  to  be  made  to  the  archi- 
tect is  manifestly  to  enable  the  architect  to 
correctly  compute  the  amoimt  of  the  install- 
iiKDt  which  shall  be  due  and  payable  to  the 
contractor  on  the  first  day  of  each  month  as 
the  work  pn^^resses,  and  it  shonld  require  no 
a^nment  to  show  that  the  mere  general 
statement  or  condusion  of  the  contractor  as 
to  the  percentage  of  materials  recelred  and 
vork  installed  upon  the  building  at  the  time 
he  requires  the  installmiait  payment  upon 
the  cost  thereof  does  not  amount  to  a  com- 
pliance with  the  foregoing  provision  of  said 
contract 

But  aside  from  this  conclusion  as  to  the 
sufficiency  of  Oie  plaintiff's  showing  in  the 
attore  respect,  the  appellants  contend  that 
the  contract  between  the  parties  requires  the 
ardhiteet  of  the  building  to  supply  to  the  con- 
tractor upon  donand  a  blank  form  upon 
vhlch  to  make  out  and  furnish  the  Informa- 
tion as  to  the  percentage  of  work  done  npcm 
the  buUding  required  by  the  foregoing  clause 
in  said  contract,  and  that  the  ar(^tect  sup- 
t^ed  the  contractor  with  the  wrong  blank 
form,  whidi  the  plaintiff  filled  in  with  certain 
data  whldk  amounted  to  an  Insnfflclent  com- 
pliance with  the  terms  of  the  contract  Oon- 
cedlag  this  to  be  true,  there  is  nothing  in  the 
evidence  to  show  that  the  contractor,  upon 
recdpt  of  said  blank  form  from  the  ardil- 
tect  and  upw  his  discovery  that  It  was  in- 
snfBdent,  ever  applied  to  the  ardiltect,  aa 
the  contract  requires,  for  the  proper  form  or 
blank,  and  the  finding  of  the  trial  court  in 
this  req>ect  whldi  the  ai^Uant  assails  is 
Aillr  supported  by  tlie  evidence  in  the  record. 

Aside  firom  the  forcing  considerations, 
bowerer,  we  have  examined  the  record  care- 
fnUy  for  tb^  purpose  of  determining  just 


what  the  evidence  does  disclose  vrlth  req>ect 
to  the  idalntlfTs  compliance  or  failure  to 
comply  with  the  requirements  of  the  coa" 
tract  above  r^erred  to,  and  from  such  exam- 
ination we  find  that  at  or  about  the  time 
when  undor  the  terms  of  the  contract  a  first 
Installmoit  would  be  due  and  payable  to  the 
contractor  thereon,  and  after  the  contractor 
had  filled  in  the  InsnflSctait  fbrm  and  fur- 
Dished  the  general  statemrat  as  to  the  per* 
centage  of  tike  work  done  and  materiala  In- 
stalled in  ihe  building,  the  architect  and  the 
contractor  had  several  sessions  together, 
wherein  the  former  undertook  to  get  from 
the  latter  tome  exact  statanent  as  to  Am 
amount  of  muk  wbldi  had  been  dona  and 
materials  fnnilabed  upon  toe  tniildtng  up  to 
toat  ttane^  as  a  remit  of  wbldt  It  appeared 
Oat  the  demand  o£  the  cmtractn  tor  the 
payment  the  sum  cS  f4,00(^  baaed  npon 
his  alleged  general  statement  that  8  per  cent 
of  the  work  had  been  done  and  materials 
furnished  upon  said  atmcture,  was  far  above 
the  actual  amount  irtiidi  would  be  due  him 
ttaoeon,  •  and  Oiat  at  the  ccmclnslcm  of  tlM 
several  onfaraiose  between  the  architect 
and  flu  omtractor  it  was  agreed,  and  so  stat- 
ed by  the  architect,  that,  immediately  upon 
toe  said  contractor  furnishing  the  writtoi  re- 
port required  by  said  contract  and  contain- 
ing toe  facts  and  figures  as  to  tlte  amount  of 
work  done  and  materials  furnished  upon  said 
building  deduced  from  toelr  said  conferraces, 
the  proper  sum  due  him  as  his  first  Install- 
ment upon  said  contract  would  be  paid.  In 
respect  to  this  phase  of  the  testimony,  toe 
ai^llants,  however,  Insist  that  tbe  archi- 
tect coupled  wlto  his  statement  as  to  toe  ac- 
ceptance of  such  report  and  payment  of  such 
installini»tt  a  condition  to  toe  effect  that  an 
amount  dalmed  to  be  due  to  a  party  named 
SundbOTg  fbr  certain  extra  work  which  had 
been  done  In  and  about  toe  foundations  of 
said  structure  should  be  cut  down  to  a  sum 
much  lees  toan  toe  actoal  cost  of  such  extra 
work  and  toe  actual  amount  which  said 
Sundberg  would  be  entitled  to  receive  or 
would  accept  therefor.  The  evidence,  how^ 
ever,  upon  this  subject  la  conflicting,  toe  ar- 
chitect having  stated  toat  an  actual  compu- 
tati<ni  of  such  extra  work  done  by  said  Sund- 
berg showed  toat  toe  aowunt  due  him  was 
no  greater  than  toe  sum  which  he  was  will- 
ing to  allow;  and  toe  architect  farther  testi- 
fied In  toat  regard  that  said  Sundberg  had 
been  notified  by  him  prior  to  toe  doing  of  any 
such  extra  work  toat  he  was  not  to  do  such 
work  at  toe  expense  of  toe  owners. 

If,  howevo',  it  should  be  conceded  for  the 
sake  of  toe  argummt  that  toe  contention  of 
toe  appellants  to  the  effect  toat  said  Sund- 
berg was  entitled  to  a  larger  amount  for  toe 
extra  work  d<Hie  by  him  than  toat  which  toe 
architect  was  ac^arently  willing  to  allow, 
tois  fact  would  not  snfflce  to  excuse  toe  con- 
tractor for  his  failure  to  famish  tbe  written 
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report  as  to  flie  pereentace  ot  work  done  and 
materials  famished  upon  said  Btmcture  re- 
qoired  by  the  terms  of  his  contract  as  a  pre- 
requisite to  his  right  to  recrive  the  Install- 
ments from  time  to  tlnw  due  or  to  become 
doe  thereon.  Having  failed  to  furnish  said 
report,  the  contractor  bad  not  placed  himself 
In  position  to  properly  demand  or  receive  the 
first  Installment  due  or  to  become  doe  upon 
said  contract;  nor  was  he  idaced  In  a  poel< 
tlon  whidi  entitled  him  to  abandon  said  con- 
tract and  rescind  the  same  and  sue  for  the 
amount  claimed  to  be  due  him  upon  quantum 
meruit  by  reason  of  the  fact  that  he  had  fail- 
ed under  said  circumstances  to  receive  said 
paymoit.  We  are  of  the  opinion  that  the  evi- 
dence In  the  case  fully  sustains  the  findings 
and  conclusion  of  the  trial  court  in  that  re- 
■pect,  and  hence  that  the  contention  of  the 
appellants  therein  must  be  hdd  to  be  without 
merit 

The  appellants  farther  assail  a  number  of 
oUier  findings  by  the  trial  court  wbldi  all 
have  their  relation  to  the  flndlngs  above  con- 
sidered In  detail  and  whldi,  upon  an  exam- 
infttlon  of  the  record,  we  find  to  be  suffldent- 
ly  sustained  by  the  same  evldenoe  wfaldi  sus- 
tains sndt  former  findings.  In  diort;  we 
have  arrived  at  the  eoochuion  that  the  at- 
tire substance  of  fladlng  10  is  supported  by 
the  evidence  In  the  case. 

[4]  The  appdlants  also  dnanr  to  ilie  find- 
lag  of  the  trial  court  wlmeln  tlie  sum  <tf 
12,600  as  attorneys*  fees  was  awarded  to  tbe 
defendants  and  cross-complainants  herein, 
the  contention  of  the  plaintiff  b^g  that 
there  was  nothing  In  his  contract  with  the 
defendants  which  permitted  the  allowance  of 
attorney's  fees  to  them  upon  any  breach  by 
him  of  the  terms  of  said  contract  This 
would  be  a  good  contention  were  It  not  for 
the  fiact  that  the  bond  which  was  givm  by 
the  plaintiff  and  his  bondsmen,  the  Padflc 
Ooast  Casualty  Oompany,  expressly  provided 
for  the  payment  ot  attorneys'  fees  In  the 
event  of  a  breach  of  the  conditions  of  said 
bond;  and  the  record  shows  that  said  bond 
was  idgned,  not  only  by  the  said  surety  com- 
pany, but  also  by  the  plaintiff  herein,  wIOi 
the  necessary  consequence  that  he  as  well  as 
his  bondsmen,  would  be  liable  upon  aajd  bond. 

[S]  As  to  the  appellants'  contention  that 
the  court  was  In  error  In  Its  finding  and  con- 
clusion as  to  the  amount  of  damages  sustain- 
ed by  the  defendants  and  cross-complainants 
by  reason  of  the  plaintiff's  unjustified  aban- 
donmi^t  of  work  upon  said  building,  and  his 
failure,  neglect,  and  refusal  to  complete  the 
same  it  may  be  stated  that  this  contention  Is 
based  upon  the  clause  in  the  contract  which 
relates  to  the  matter  of  delay  in  the  time  of 
completion  of  said  building  and  which  pur- 
ports to  fix  a  penalty  of  |60  per  day  for  such 
delay ;  but  this  provision  of  the  contract  has 
no  appllcatl<Hi  to  a  condition  wherein  the 


cmitractor  Is  shown  to  han  abandoned  his 
contract  without  suffidoit  cause,  in  wld<^ 
case  the  rigjbt  of  the  defendants  to  damages 
as  a  result  of  the  plaintiff's  breach  of  said 
c<Hitract  could  not  be  affected  or  limited  by 
Bald  provislmi  of  the  contract  for  a  penalty 
for  delay  in  the  completion  of  the  structure 
bey<«id  the  stipulated  time  for  such  comple- 
tion. 

The  foregoing  review  <rf  this  case  covers, 
considers,  and  decides  every  material  conten- 
tion urged  by  the  appellants  vpoa  this  ap- 
peal. 

Judgment  affirmed. 

We  concur:  WASTE;  P.  J.;  KOBBI- 
GAN.  jr. 


PAPINDAU  T.  INDUSTRIAL  AOOIDENT 
CiOUMiaSION  OF  SKTATB  OF  GAU- 
FOBNIA  et  al.    (Glv.  9001.) 

(District  Court  of  Appeal,  Second  DlRtrict,  Di- 
vision 1,  Califonaa.    Dec.  20,  1918.) 

1,  MAStBB  AND  SBBVAHt  4SS>370(2>  —  IKJUBT 
TO  EMFIATl  PEOOUBXHa  UXUC  VOB  XXTNCH 

ABxsn  OUT  or  Ann  in  "cotraBx  of  bicfloy- 

1IEN3^'  WZXHnr  WomCEH'S  GOUFBHBATXOK 

Act. 

Where  a  barber  shop  porter,  pursuant  to 
custom,  and  with  his  employer's  consent,  left 
the  shop  during  the  forenoon  to  procure  a  bot- 
tie  of  milk  to  use  with  his  lunch  and  was  in- 
jured while  entering  the  elevator,  the  injury 
arose  out  of  and  in  the  course  of  employment, 
within  Workmen's  Compensation  Act  1917, 
though  the  elevator  was  controlled  by  owner  of 
building  and  was  for  use  of  all  persons  having 
occarion  to  use  it 

[Ed.  Nots.-^or  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oourse 
of  Employment] 

2.  MABrrsB  ANn  sxbtant  «s988&— Bieploteb 

PAYING  OOHPEirBATION  BHTIIUtD  TO  BBOOVKB 
nou  WBONOOOKB  WHO  HAS  BBTTLBD  WITH 

INJUBBD  KMPLOTfi. 
Where  employe's  injury  for  whidi  employer 
has  been  required  to  pay  conq>en8ation  was  due 
to  se^igence  ot  third  party,  employer  under 
Workmen's  Compensation  Act  1917,  |  26,  has 
an  interest  In  employes  cause  of  action  against 
third  party,  in  the  nature  of  a  lien  whitdi  he 
can  enforce  in  Ills  own  name  and  which  cannot 
be  impaired  by  a  settiement  \tj  empIoy6  not 
concurred  In  by  employer;  the  third  par^  be- 
ing chargeable  with  notice  that  settlement  could 
not  affect  employer's  rights. 

Proceedings  under  the  Workmw's  Compen- 
sation Act  by  Jack  Miles,  oppoeed  by  O.  L. 
Papineau,  employer.  Award  by  Industrial 
Acddoit  Commission  of  the  State  of  Cali- 
fornia, and  the  employe  applies  tor  certio- 
rari to  review  the  order  of  the  comitilssltxi.  ' 
Award  affirmed. 
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Koster  ft  SftUBbarr,  of  Lob  AasOm,  for 

pedtlMier. 

A.  E.  OraiqiDer,  ot  Su  Frandaco^  tor  re* 
ipondenta. 

SHAW,  7.  Berlew  of  an  award  made  to 
Jack  Hues  for  Injuries  anstalned  by  him 
vhUe  workdnc  in  tbe  capacity  of  bootblack 
tad  porter  in  tbe  employ  of  petitioner,  wbo 
cDDdocted  a  barber  diop  on  the  second  floor 
of  an  derai-story  building;  access  to  the 
flows  of  wUch  was  by  means  of  devatora 
omtroUed  and  operated  by  tbe  ownen  at  the 
building  for  the  common  use  of  tenants, 
their  employes,  and  all  persons  baring  oc- 
casion to  Tislt  the  upper  flotws  of  the  bnild- 
tag. 

It  Is  CMceded  the  evidence  tends  to  es- 
tablish the  following  facts:  That  with  the 
knowledge,  approval,  and  consent  of  his  em- 
ployer, it  was  tbe  custom  of  the  claimant  to 
leave  tbe  barber  shop  in  the  forenoon,  when 
bnsineaB  was  slack,  and  go  oat  and  punduse 
abottleof  milk  todrinkwlth  his  lunch, irtitch 
he  ate  in  the  barber  shop.  At  tlte  time  when 
he  was  Injured  he  had  left  the  barber  Bhc^ 
on  such  personal  errand.  Upon  reaching  the 
elevator,  the  door  ot  which  was  oi>en,  he 
asked  the  operator  if  he  was  going  down, 
and,  receiving  an  affirmative  answer,  he  pro- 
ceeded to  alter,  when  he  was  caught  in  the 
dosing  docwB  and  injured. 

Upon  these  facts  petitioner  insists  that  the 
injury  did  not  arise  out  of  and  In  tbe  course 
of  tbe  employment  of  Miles.  Three  reasons 
are  assigned  for  this  contention:  First,  that 
the  claimant  had  left  the  premises  of  the 
petitions  on  a  personal  errand  and  was  not 
engaged  In  the  performance  of  any  Bervice 
for  his  employer:  second,  that  the  Injury 
was  not  due  to  a  risk  IntAdent  to  his  onploy- 
meat,  tmt  caused  fnmi  a  peril  common  to 
all  persons  using  tbe  elevator;  and,  third, 
that  the  Injury  was  caused  by  a  Joke  perpe- 
trated by  the  <^erator  of  the  elevator. 

[1]  While  It  Is  sranetimes  difficult  to  dis- 
tiognish  the  line  between  an  injury  arising 
out  of  and  In  the  course  of  employment  and 
one  which  does  not  so  arise,  neverthelesa  the 
facts  here  presented  bring  the  case  within 
the  rule  announced  In  the  opinion  hi  Archi- 
bald v.  Ott,  77  W.  Va.  448,  87  S.  B.  791,  L. 
a  A.  1916D,  1013,  wherein  it  Is  said: 

"Socb  acts  as  sre  necessary  to  the  liie,  com- 
fort, and  coDvenience  of  the  servant  while  at 
work,  though  strictly  personal  to  himself,  and 
not  acta  of  service,  are  iacidental  to  the  serv- 
ice, and  injury  sustained  in  the  performance 
thereof  is  deemed  to  have  arisen  out  of  the  em- 
ployment.'' 

In  leaving  the  barber  shop,  with  the 
knowledge,  consent,  and  approval  of  his  em* 
ployer,  for  the  purpose  of  procuring  a  bot- 
tle of  milk  to  use  with  his  lunch,  as  was  his 
nistom,  the  claimant,  while  ministering  on- 


to himself,  was  neverthtiess,  in  a  remote 
sense,  In  that  one  who  worlcs  must  eat,  en- 
gaged in  an  act  which  contributed  to  his 
efficiency  and  furtherance  of  the  work.  Thus 
compensation  has  been  awarded  for  an  ac- 
cident suffered  where  the  employ^  had  left 
the  performance  of  Ills  worfe  to  procure 
drinking  water.  Keenan  v.  Fl^lngton  Goal 
Co.,  6  F.  161,  St.  of  Seas.  Other  cases  sus- 
taining tbe  rule  are  dted  in  the  opinion  in 
Whiting-Mead  Commercial  Co.  v.  Industrial 
Acddait  Commlsfdon,  173  Pac  1105,  wherein 
an  award  for  an  injury  resulting  to  an  esn- 
pIoy£  from  a  bum  sustained  from  igniting  a 
turpentine-soaked  bandage  on  his  hand,  while 
lighting  a  dgarette  tor  his  personal  use,  was 
nphdd. 

The  fact  that  the  elevator  In  question  was 
controlled  by  the  owners  of  the  building  Is 
unimportant  for  the  reason  that  the  tenant 
had  the  right,  as  an  appurtenance  of  the 
premises  leased  by  him,  to  the  use  of  the 
elevator  for  himself  and  emfdoy^s  in  BOing 
to  and  from  the  barber  shop,  and  hence  the 
levator  was  a  part  of  the  employw's  prem- 
ises. As  supporting  this  proposition,  see 
Starr  Piano  Go.  v.  Industrial  Accident  Gom- 
mlssiop,  184  Pac.  860,  wherein  the  case  ot 
In  re  Sondine,  218  Mass:  1.  105  N.  0.  4S3,  L. 
B.  A.  1916A,  818,  la  dted,  which  involved 
an  award  made  for  an  injury  sustained  by 
an  employe  while  using  a  stairway  in  going 
from  her  place  ot  work  tat  liudi. 

That  the  elevators  were  for  the  use  of  all 
persmis  having  oeca8l<m  to  use  them  as  a 
means  of  access  to  the  bnildfng  could  not 
affect  dalmantfs  rli^t  to  the  award.  A  like 
argument  might  be  made  with  reference  to 
Injuries  sustained  by  persons  whose  employ- 
ment requires  them  to  travel  upon  lines  of 
railway  or  vpon  the  public  «treetB,  right  to 
recover  for  whldi  Is  supported  an^ile  aur 
thorlty. 

Conceding  that  evidence  on  which  peti- 
tioner relies  tends  in  a  slight  degree  to  show 
that  tbe  claimant,  upon  entering  the  car, 
asked  the  operator  If  he  was  going  down,  to 
which  he,  in  the  spirit  of  a  joke,  replied, 
"No,  going  up,"  whereupon  claimant  attempt- 
ed to  get  out  of  the  elevator  nevertheless 
such  evidence  is  Inconsistent  with  the  testi- 
mony of  Miles,  ui>on  which  conflict  of  evi- 
dence that  of  the  latter  was  acc^ted  by  the 
commission  as  true.  However  considered, 
we  do  not  think  the  facts  approach  those  In- 
volved In  Coronado  Beach  Co.  v.  Plllsbury, 
172  Gal.  682,  158  Pac.  212,  L.  R.  A.  1816P, 
1164,  upon  which  petitioner  relies. 

It  appears  that,  after  the  Injury  and  be- 
fore the  filing  of  his  claim  with  the  Indus- 
trial Acddent  Commission,  Miles,  In  consid- 
eration of  $300  paid  to  him,  and  without 
petitioner's  knowledge,  executed  to  the  own- 
ers of  the  building  a  release  of  all  liability 
against  them  on  account  of  the  injury  sus- 
tained. U  is  now  urged  that  by  such  act  he 
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destn^ed  0M  cmployei^s  rl^t,  ai  provided 
by  section  26  at  tbe  act,  to  recorer  againrt 
tbe  buUdlng  company  tat  UablUty  created  on 
account  of  tbs  award  made  In  favor  of 
claimant  agalnat  petitioner.  tOxept  In  w 
fiur  as  it  la  Incidental  to  the  InQolry,  the 
gneetlon  as  to  whether  or  not  petitioner 
could  Bucceesfnlly  maintain  an  action  against 
fbe  buUdlng  company  to  recover  damages 
on  account  of  cmnpenaatlon  ,by  blm  paid  to 
claimant  Is  not  involved  In  tills  proceeding. 

Section  26  of  the  act  (Stats.  1917,  p.  864), 
provides: 

"When  any  iojury  for  which  compensation  Is 
payable  nbder  the  provisions  of  this  act  shall 
have  beeo  sastained  under  drcumstancea  creat- 
ing in  Bome  other  person  than  the  employer  a 
legal  liability  to  pay  damages  in  respect  there- 
to, the  injured  employfi  may  claim  con^enaation 
under  the  provId<ms  of  tUs  act,  but  tbo  pay- 
ment or  award  of  compensation  shall  not  affect 
the  claim  or  right  of  action  of  such  injured  em- 
ploy4  against  each  other  peraos,  but  such  in- 
Jared  employ^  may  proceed  at  law  against  sach 
person  to  recover  damages;  and  any  employer 
baring  paid,  or  having  become  obligated  to  pay, 
compensation  bring  an  action  againat  such 
other  person  to  recover  damages." 

It  being  further  provided  that,  since  the 
employer  or  employ^  under  such  drcum- 
stancea may  sue,  either  thereof,  upon  bring- 
ing such  action,  ia  required  to  notify  the 
other  of  such  fact,  and  tbe  one  so  notified 
may  Join  as  a  party  plaintlfC,  and  if  upon 
notice  he  fails  to  Join  as  party  plaintiff,  his 
right  of  action  against  snch  third  party  shall 
be  barred.  The  employer's  right  of  recov- 
ery in  such  action,  to  the  extent  of  the  com- 
pensation which  he  is  obligated  to  pay  his 
employe  under  the  provisions  of  the  act,  to- 
gether with  attgrney'a  fees  and  costs,  takes 
precedence  over  that  of  the  employe. 

[2]  As  we  have  seen,  the  Injury  was  one 
for  which  Miles  was  entitled  to  an  award  of 
compensation  under  the  provisions  of  the 
act,  and,  conceding  It  was  sustained  under 
circumstances  out  of  which  a  cause  of  ac- 
tion for  damages  arose  in  his  favor  against 
tbe  building  company,  such  cause  of  action, 
while  not  the  subject  of  an  assignment  by 
him,  was,  nevertheleBs,  to  the  limited  extent 
specified  In  the  statute  and  by  operation  of 
law,  vested  in  the  employer  who,  as  to  his 
interest  ther^,  was  entitled  to  sue  thereon 
In  the  manner  q;)eclfled  In  said  section.  In 
cases  of  the  character  mentioned  in  section 
20,  the  interest  of  the  employer  In  the  cause 
of  action  which  the  Injured  employ^  has 
against  the  third  party,  whose  negligent  act 
caused  the  injury,  la  in  the  nature  of  a  lien 
thereon  which  he  can  enforce  by  action  in 
his  own  name  and  which  right  cannot  be  Im- 
paired or  destroyed  by  any  act  of  the  Injured 
employ^  not  concurred  In  by  the  employ- 
er. The  building  company,  due  to  whose  act 


the  injury  occnrred,  must  be  deemed  diarge- 
able  with  notice  of  the  &ct  that,  under  the 
provisions  of  section  28.  petitioDer  as  the 
employer  of  Miles  had  an  interest  In  the 
latter's  cause  of  action  for  damages  which 
Goidd  not  be  divested  by  any  act  of  the  In- 
jured party,  and  hoice  that  any  settlement 
made  with  or  release  obtained  from  Miles 
without  petitioner's  concurraice  could  not 
affect  the  latter's  right  to  sne  for  the  recov- 
ery of  any  sum  which  he  was  oUlgated  to 
pay  the  employ^  under  die  provisions  of  the 
act 

From  what  has  been  said.  It  follows  there 
Is  no  merit  In  the  contention  that  the  find- 
ings are  not  supported  by  the  evidoice. 
Conceding  as  claimed,  tliat  some  of  tbe  find- 
togs  consist  of  ctmclnsions  rather  than  fihd- 
ings  ot  fiict,  petltl<m«r  could  not  have  been 
prejudiced  thereby. 

The  award  is  affirmed. 

We  concur:  OONRETt  P.  J.;  JAMES,  J. 


BOB80N  V.  crrOOLB)  et  ai,  (av.  2966.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  17,  1919.  Hear- 
ing Denied  by  Sni»%me  Court  Feb.  IS,  1820.) 

1.  MoBTOAOEs  «3>2&1,  668— MonreAonB  hcat 

OBTAIN  nSEIOISnOT  JITOOUEHT  AOAXNST  F1TR- 
CHASSBB  noU  UOBTOAOOB  ASSUUINO  DEBT. 

A  mortgagee,  where  the  mortgagor  has  sold 
the  property  and  successive  grantees  have  agreed 
to  assume  and  pay  the  mortgage,  may  accept 
the  benefit  of  sndi  several  agreements  and  make 
each,  or  any,  or  all  of  said  persons  defendants 
in  foreclosure  proceedings,  and  obtain  a  deficien- 
cy Judgment  against  smdi  of  said  persons  as  he 
so  deets  to  make  parties  to  the  proceedings, 
the  rights  existing  In  the  mortgagee  being  en- 
tirely several  as  to  each  of  soc^  persons,  none 
of  vhom  have  a  right  to  insist  tliat  any  of  the 
others  should  be  made  parties  defendant,  or 
to  be  embraced  in  any  jadgment  In  the  mortga- 
gee's favor. 

2.  MoBTOAOES  «=>291— SUCCBBSIVX  PUBOHAS- 
EBS  OF  I^AND  ASSUMING  UOBTQAOK  BKCOU 

PBINCIPAL  DEBTOBS  IN  TUBN. 

A  person  who  in  taking  over  mortgaged 
premises  agrees  to  assume  and  pay  the  mort- 
gage bectMues  -by  virtue  of  such  agreement  the 
princii)al  debtw,  while  the  person  with  whom 
he  makes  such  agreement  becomes,  as  to  such 
agreement  and  as  to  such  mortgage,  his  surety 
ttiat  he  will  perform  the  same,  and  there  ariaea 
out  of  such  an  agreanent  an  Implied  agreement 
to  the  same  effect  as  to  predecessors  of  the 
immediate  grantor  baA  to  the  original  mortga- 
gor. 

3.  MoKiOAau  ^9456— MoBieAooa  ob  bub- 
BEQUEnr  vxKim  or  tbe  HoaxoAaBn  pbbh- 

2SE8  NEEO  HOT  FKEBEHT  CBOBS-COlcltAZNT. 

In  an  action  by  mortgagee  .to  toredoae 
against  the  mortgagor  and  all  of  the  succesalve 
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grantMs,  the  mortfafor,  or  any  mbwqnmt 
giKutor,  may  pnmut  a  cnMB-cwnpIaint  acainat 
Ma  cnntee  or  any  sabseqaent  grantee,  eadi 
liavinff  re^>ectirelr  assumed  the  mortage,  to 
compel  him  to  pay  any  defldency  Judgment  tii&t 
there  might  be,  but  la  not  bound  to  do  so.  In 
Oie  face  of  the  fact  that  as  between  tiie  differ- 
ent grantees  no  right  of  cause  of  croKHKunplaint 
comes  into  being  until  after  a  Judidal  sale  of 
the  property;  the  successive  pnrchaaerB  of  the 
land  not  being  adrarw  parttw  in  tha  foMdo- 
«T»  psDOtedlngi, 

4.  MOKTOAOXS  4=B^(1)— DkCBKI   IIT  HOST* 
SAGS  TOSBOIASDn  irOT  BBS  ADJVDXOaTA  AS 

TO  aiQHTs  Brrwnn  sucoebbxvb  fubohab- 

EBS  OF  HOaTQAOKD  PBUCISES  JTSOm  AOBBX- 

MEHT  TO  ASOUKB  HOBTOAGX. 
A  jadgment  in  an  action  to  foreclose  is  not 
res  adjudicate  as  between  the  mortgagor  and 
cuccessiTe  pnrchaBera  who  assumed  the  mort- 
gage, and,  in  an  action  by  the  mortgagor  or 
any  of  the  BuooeaaiTa  granteea  against  a  snbee- 
quent  grantee  to  recover  a  deficiency  Judgment 
rendered  and  paid,  either  la  entitled  to  have 
adjudicated  ever?  question  involving  tiie  va- 
liditT  or  amoont  of  deSctency  judgment,  and  also 
every  question  as  to  whether  the  plaintiff  was 
kgaUy  or  properly  compelled  to  pay  same,  or 
any  porti<m  thereof. 

Appeal  from  Superior  Court,  City  and 
County  of  San  EYanclsco ;  Frank  J.  Murasky, 
Judge. 

Action  by  Eeman  Robson  against  Hidiael 
OToole  and  otbers.  From  a  Judgment  In  fa- 
vor of  one  of  the  defendants,  plalntUf  ap- 
peals. Bevetsed. 

Ja«L  P.  Sweeney,  of  San  Francisco  (Frank 
J,  Pontes,  of  San  Francisco,  of  counsel),  for 
app^ant. 

J,  J.  Lenuen,  of  San  FrandscM^  tor 
qtoodent 

RICHABDS,  J.  Tbi»  la  an  appeal  from  a 
jodgAent  In  tKvor  ct  the  defendant  Hoyt 
after  an  order  by  the  trial  court  Btustalnlng 
said  defendant's  donnrrer  to  ttfe  plaintiff's 
third  amended  complaint. 

Said  complaint  la  in  two  counts,  in  the  first 
of  which  the  facts  upon  which  the  plalntUT 
relics  for  a  recovery  are  set  forth  la  detail. 
The  second  count  Is  an  ordinary  common 
count  for  moneys  paid  out  and  expended 
within  two  years  for  said  d^endant^s  use  and 
benefit  and  at  his  special  instance  and  re- 
quest Both,  of  these  counts,  however,  ad- 
mittedly refer  to  the  same  transaction. 

The  facts  of  the  case,  as  set  forth  In  the 
first  count  of  said  complaint,  and  which  are 
taken  to  be  true  for  the  purposes  of  this  ap- 
peal, are  the  following:  On  December  12, 
1906,  fme  Theresa  Levin  executed  a  note  to 
the  Hlbemla  Savings  &  Loan  Society,  secured 
by  a  mortgage  upon  certain  premk^  for  the 
ram  of  980,000,  payable  one  year  after  the 
date  thereof.  In  January,  1006,  said  Theresa 
l«vln  sold  and  conveyed  the  mortgaged  prem- 
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Ises  to  Eeman  Robson,  flie  plalntllt  and  ap- 
pellant  in  this  action,  snl^ect  to  said  mort- 
gage debt,  of  whldi  a  balance  of  $33,000  r«- 
mained  due,  and  whldi  said  Robson  assumed 
and  agreed  to  pay.  In  July,  1006,  said  Rob- 
son sold  and  conveyed  the  said  premises  to 
one  Michati  OToole,  the  same  balance  t>elDg 
still  due,  and  whldi  said  OToole  assumed 
and  agreed  to  pay.  In  Octobw,  1906,  OToole 
sold  and  c(mveyed  said  premises  to  one  Our^ 
tts  Hlllyar,  -  and  he  in  turn  asstuned  and 
agreed  to  pay  said  balance  which  still  re* 
malned  due;.  In  December,  1906,  said  Hlllyer 
sold  and  ctmveyed  said  pmnlses  to  John  Q, 
Hoyt,  the  defendant  and  respondCTt  herein, 
who  also  assumed  ssld  mortgage  and  agreed 
to  pay  the  balance  still  remaining  dtie  there- 
on. In  Septonber,  1909,  the  said  balance  due 
on  said  note  and  mortgage  not  having  been 
paid  any  of  said  parties,  the  Hlbwnla 
SavingB  *  Loan  Society  commraced  foredo- 
sore  proceedings  against  the  said  Theresa 
Levin,  and  ahso  against  said  Bobs<m,  0"Sooia, 
Hlllyer,  and  Hoyt,  her  subsequoit  and  soo- 
ceasiTe  grantees  of  the  premises  covered  by 
said  mortgage  In  S^tember,  1911i  Jndff* 
meat  In  ssld  fivedosure  proceeding  was  ren- 
dered and  entered  against  all  of  said  defend- 
ants thereto  for  the  sum  of  $44,006.21.  The 
said  premises  irwe  ordaed  to  be  sold  under 
said  Judgment,  and  wwe  sold  for  tiie  som  of 
$30,000,  which,  having  been  credited  there- 
on a  deficiency  Jndgmait  for  the  sum  of 
$14,799.00,  was  do<^eted  against  each  and  all 
of  said  defendants.  In  the  meantime  said 
defendant  John  G.  Hoyt  had  made  a  motion 
for  a  new  trial,  whicdi  said  motion  was  at 
first  dmled  by  the  trial  court,  but  subse- 
quenUy  said  order  drying  the  same  was  set 
aside  and  a  new  trial  granted  to  said  John 
O.  Hoyt  by  the  trial  court  in  April,  1918, 
upon  the  production  of  an  agreement  thereto- 
fore entered  into  between  said  Hoyt  and  the 
Hlbemla  Savings  &  Loan  Society,  by  the 
terms  of  which  it  had  consented  and  agreed . 
to  the  granting  of  said  new  trial  av  to  said 
defendant  Hoyt.  Thereafter  and  on  or  about 
August  IS,  1916,  the  Hlbemla  Savings  &  Loan 
Society,  by  the  Issuance  of  an  execution  In 
said  action  and  by  the  levy  thereof  upon  and 
threatened  sale  of  the  pr(^>erty  of  said  Rob- 
son, compelled  the  latta:  to  pay  the  sum  of 
$18,3S0.81,  the  th«i  amount  of  said  deficiency 
judgment  in  full,  and  thereupon  and  upon 
such  payment  by  him  a  satisfaction  of  said 
judgment  was  entered  against  all  of  said  de- 
fendants and  a  dismissal  of  said  action. 
Shortly  thereafter  the  said  Robson  com- 
menced the  present  action  against  Mldiael 
OToole,  Curtis  Hlllyer,  and  John  O.  Hoyt. 
his  codefradants  in  the  former  action,  set- 
ting up  the  foregoing  facta,  and  seeking  to 
recover  from  them  and  each  of  them  the  said 
gum  of  $18,350.81,  the  amount  whl(3i  he  had 
bean  compelled  to  pay  upon  said  d^dency 
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Jodgmant  The  defeadant  Hcyt  appeared 
and  donurred  la  said  action,  and  hla  said 
demnzrer  being  the  trial  conrt  sustained. 
Judgment  was  accordingly  stored  In  hia  ta- 
▼or.  From  this  Judgment  the  plalntUt  hsnAn 
prosecutes  this  appeaL 

The  contention  of  the  appellant  herein, 
briefly  slated,  is  that  as  between,  himself  and 
the  snbsequ^t  and  Bucceestra  grantees  of 
the  prmlaea  covered  by  said  mortgage,  and 
who  In  their  turn  assumed  and  agreed  to  pay 
the  same,  a  contract  existed  by  whldt  eadi 
of  said  perBons  agreed  to  pay  whateirer  de- 
ficiency Judgment  hi^  ttie  said-  Bobson,  was 
Vtapexly  and  legally  comp^ed  to  pay  In  the 
course  of  the  foreclosure  ct  said  moitgaga 
It  Is  thlq  contract  whidi  he  Is  seddng  to  eak> 
force  agidnst  the  defmdant  and  respondoit 
Hoyt  In  Oils  action. 

[1]  A  number  of  interesting  qoestlDns  pre* 
sent  thamselTes  la  the  course  of  tlie  ^ebex- 
mlnatlon  of  the  merits  of  this  question.  The 
first  of  these  Is  as  to  Just  what  legal  rela- 
tions between  the  original  mortgagee  and  the 
said  several  grantees  of  the  mortgaged  prem- 
ises arise  by  virtue  of  their  and  each  of  their 
respective  agreements  with  their  immediate 
grnntors  of  said  premises  to  assume  and  pay 
the  mortgage  thereon.  It  seeras  to  be  prac^ 
tically  conceded  by  the  parties  hereto  that 
this  relation  m-as  one  by  which  the  said  mort- 
gagee, If  It  was  so  disposed  to  accept  the  bene- 
fit of  such  several  agreements  as  against  each, 
any,  or  all  of  said  persons  making  the  same, 
could  In  Its  foreclosure  of  said  mortgage 
make  each,  or  any,  or  all,  ^f  said  persons  de- 
fendants In  such  foreclosure  proceedings,  and 
could  obtain  a  deficiency  Judgment  against 
such  of  said  i>ersons  as  It  so  elected  to  make 
parties  to  sudi  proceedings.  This  right  ex- 
isting In  the  mortgagee  was  entirely  several 
as  to  eadi  of  said  persons,  none  of  whom 
would  have  a  right  as  against  said  mort- 
gagee to  insist  that  any  of  the  others 
should  be  made  parties  defendant  to  said 
foreclosore  proceeding  or  be  embraced  in 
any  Judgment  in  the  mortgagee's  favw  to  be 
rendered  therein.  It  would  se^  to  be  also 
conceded  that  the  relation  of  each  of  said 
successive  persons  agreeing  with  their  Im- 
mediate grantOTs  to  assume  and  pay  said 
mortgage  became,  by  virtue  of  said  agree- 
ments, that  of  principal  debtors  thereon  up- 
on said  mortgagee's  acceptance  of  the  bene- 
fit derivable  to  It  by  their  said  several  agree- 
ments. 

[2]  The  next  question  which  presents  it- 
self In  the  course  of  this  determlnatl<m  Is 
as  to  what  legal  relations  arose  and  existed 
between  the  said  successive  persons  acquiring 
said  mortgaged  premises  and  each  in  turn 
agreeing  to  assume  and  pay  the  mortgage 
thereon.  Upon  this  qoestlon  also  the  partial 
tiereto  seem  to  be  tn  practical  accord;  but, 
even  U  they  are  not  so,  the  law  seems  to  ns 
to  be  w^  settled  that  the  person  who,  In 


taUng  over'  mortgaged  pnaiSam,  agrees  to 
assume  and  pay  the  mortgage  becomes  by  vir- 
tue of  said  agreement  the  prindiml  debtor, 
while  the  person  with  wh«n  he  makes  such 
agreanent  becones  as  to  8u(3i  agreement  and 
as  to  such  mortgage  his  surety  that  he  will 
perform  the  same.  This  agreemoit  as  to  his 
immediate  srantor  Is  express;  but  there  aris- 
es out  of  it  also  an  inqflied  agreement  to  the 
same  effect. as  to  flio  asveral  predecessors  of 
his  immediate  grantcv  back  to  ttae  wlglnal 
mortgagor.  The  f<AIowing  authorities  fully 
sustain  this  view  as  to  the  law  defining  these 
rations:  Hopkins  t.  Warner*  100  Gcd.  133, 
41  Fac.  888;  Williams  t.  Naftsger,  103  CsJ. 
488,  37  Pac.  4U;  Boberts  t.  Fits  Allen,  120 
GaL  482,  52  Pae.  SIS;  Ward  t.  Deoca,  120 
Oal.  102,  S2  Pac.  m 

Upon  this  statement  of  file  lav  apidicable 
to  the  relation  <kC  the  parties  to  this  action 
the  appellant  insists  that  his  complaint  here- 
in sbows  that  the  def^dant  Hoyt  has  failed 
and  neglected  to  pay  the  deficiency  Judgment 
rendered  and  entered  In  said  foreclosure  pro- 
ceeding against  the  plaintiff  herein  In  accord- 
ance with  said  defendant's  Implied  agreement 
that  as  principal  he  would  pay  the  same; 
and,  since  it  also  appears  that  the  said  plain- 
tiff herdn,  as  the  surety  of  said  def«idant 
by  virtue  of  said  agreement,  has  been  com- 
pelled to  pay  said  deficiency  Judgmmt,  he  is 
entitled  to  maintain  tUs  action  for  the 
breach  of  the  defendant's  said  obllgatim  and 
recover  the  amount  he  has  thus  been  com- 
pelled to  pay. 

[S]  Against  this  dalm  on  the  part  of  the 
appellant  the  respondent  offers  several  ob- 
jections. In  the  first  place,  he  contends  that 
it  was  the  duty  of  the  said  plaintiff  in  this 
action  to  have  filed  a  cross-ctKoplalnt  against 
the  defendant  herein  in  the  foreclosure  pro- 
ceedings, wherein  and  whereby  he  could  have 
obtained  all  the  remedies  which  lie  scAks  to 
enforce  in  this  actifm. 

We  do  nrft  think  tb\s  position  taxable.  The 
Implied  agreement  of  the  defendant  Hoyt 
was,  as  we  have  seen,  that  he  would  pay 
whatever  defid^cy  rmnalned  and  existed  up- 
on said  mortgage  debt  after  the  exhaustion 
of  the  security  for  such  debt  by  a  foreclo- 
sure proceeding.  There  could  be  no  actual 
breach  of  this  obligation  until  such  deficiency 
arose  and  existed ;  and  it  certainly  had  not 
come  into  b^g  at  any  time  prior  to  the  en- 
try of  the  Ji^gment  and  sale  of  the  mort- 
gaged pTcsnlses  Uiereunder  for  a  less  sum 
than  the  amount  of  the  mor^ge  debt  The 
plaintiff  herein  had  no  ripened  cause  of  ac- 
tion i^alust  Ucfft  as  his  codefoidant  in  said 
foreclosure  proceedings  at  any  time  i^ior  to 
the  entry  of  Judgment  thorela.  It  wooIU 
seem,  howev^,  to  be  a  rule  ot  iwaetlce  in 
foredosure  {woceedlngs,  in  order  to  avoid 
circuity  of  action  and  to  protect  the  mwt- 
gagor  as  the  Immediate  party  from  being 
coBtpelted  to  pay  whaterar  deflducgr  there 
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ttOgbt  be  after  a  Judicial  sale,  and  then  to 
■eefc  ledKss  from  Us  smntee  or  grantees 
Iiad  assumed  to  pay  tlie  same,  that  eqnl- 
ty  will  permit  itu  brlngliig  In  of  all  the  par* 
ties  who  are  UaUe  iHindpally  or  oltlmatHy 
before  the  court  to  have  their  rlglits  adjusted 
In  a  stngle  suit  HoE^ins  t.  Warner,  10» 
CaL  ISS,  41  Paa  868. 

While,  therefore,  we  are  of  the  opinion 
that  BohsoD,  as  a  ood^endant  at  "Hvyt  in  the 
foredoBure  jaooeedingB,  might  have  presented 
a  CToes-CMDplaliit  Bgainst  the  latter  ttiereln, 
presentlDg'  the  same  matters  whh*,  are  hero 
attended  to  be  presented,  we  are  not  dis- 
posed to  hold  that  he  waa  booi^  to  do  so  In 
the  Ihee  of  the  fhct  that  as  between  them- 
sdvea  no  r^raied  eaose  ot  erossKwmpIalnt 
had  flien  eome  Into  being;  ItKy  mm,  In 
fact,  not  adversary  parties  In  that  tamSo- 
snre  ^ooeeding.  13ils  was  so  eipresdy  h^d 
in  the  ease  of  Bobson  t.  Superior  Court  et 
aU  m  CaL  088.  IM  Paa  8»  in  whldi  case 
the  parties  to  ttie  present  actloo  were  also 
parties  to  it,  and  whidi  case  involTed  anotti- 
er  phase  of  the  litigation  between  llie  parties 
hereto  arising  in  the  course  of  said  foreclo- 
sure proceedings,  a  dedston  lAereon  would 
vitally  affect  certain  problems  presented  In 
tlie  instant  cas&  The  record  in  said  former 
case  discloses  that  the  trial  court  in  the  foire< 
dosure  proceedings,  after  rendering  its  Judg- 
ment therein  against  all  of  tlie  defendants, 
had  mtertalned  a  modon  of  defimdant  Hoyt 
ftir  a  new  trial,  and  had  at  first  d«iled  said 
notion,  but  later,  and  upon  a  showing  by 
Eoyt  ttiat  its  <H^er  denying  his  motion  for 
a  new  trial  had  been  made  Inadvertently,  set 
aside  said  order,  and  thereupon  and  In  ac- 
cordance with  an  agreement  between  said  de- 
foidant  Hoyt  and  the  plaintiff  in  said  fore- 
closure suit  bad  granted  as  to  said  H<^  a 
new  trial.  The  several  orders  thus  made, 
resulting  finally  In  the  granting  ot  a  new 
trial  as  to  said  defendant  Hoyt,  had  been 
made  without  the  defendant  Bobe<Ht'a  consent 
and  without  notice  to  him.  Thereupon  Rob- 
son  applied  to  the  Suprone  Court  tot  a  writ 
of  pr^bltlon  to  prevent  tlie  trial  court  from 
proceeding  to  hear  or  try  any  of  the  Issues 
raised^  by  defendant  Hoyt  upon  a  retrial  of 
the  cause;  the  petitioner's  contention  being 
that  the  trial  court  had  no  jurlBdlctlon  to 
grant  said  new  trial  without  notice  to  him 
and  without  his  oonsrat  The  SiQtreme  Court 
dmled  said  writ,  and  in  so  doing  decided,  aa 
we  have  seen,  that  Robson  and  Hoyt  were 
not  adversary  parties  in  said  foreiAoBure  pro* 
ceedlog.  In  so  deciding  It  also  decided  cer* 
tain  other  matters  whlch^  as  above  stated, 
are  vital  to  the  present  controversy.  The 
Supreme  Court  held  that  the  rdation  be- 
tween each  of  the  def^idants  Robson  and 
&yt  arising  out  of  the  successive  assnmp* 
UoDs  by  eadi  of  Uie  mortgage  d^t  was  an 
entirely  several  and  setmrate  rdatUm  as  to 
the  plaintiff  In  said  foreclosure  iwooeedlnft 
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and  that,  Oils  being  so,  the  plaintiff  ther^ 
was  in  a  posltlott  to  stipolate  wiCh  ttw  defend- 
ant Hoyt  as  it  pleased  wiQi  reject  to  his 
motion  for  a  new  trial,  uad  that  the  defend- 
ant Robson  was  In  no  wise  affected  by  such 
stipulation  granting  the  defendant  H<^  a 
new  trial,  nor  by  any  later  action  wUdb  tbe 
trial  court  might  take  there<xi.  Tbe  court 
said: 

"Petitioner  Is  not  an  aggrieved  party  because 
in  the  eveat  of  Hoyt's  escaping  a  judgment  all 
of  the  liaUUty  might  tall  upon  him.  The  cou- 
dudmi  of  the  ooutt  in  tbt  salt  for  foredorare 
of  the  bank's  mortgage  will  not  be  binding  in 
any  action  whidi  Robson  may  bring  againat 
Hoyt  The  decree  in  favor  ot  the  bank  fixed 
none  of  the  righta  or  obligatlona  ot  the  defend* 
ants  among  themselves.  Robson  is  not  an  in- 
terested party  In  the  proceedings  for  a  new 
trial  of  the  issues  between  plaintiff  and  Hoyt." 

In  further  support  of  this  position  the 
Supreme  Court,  in  its  decision,  dted  with 
approval  the  case  of  Vilfrout  v.  Showers,  82 
Neb.  777-779,  118  N.  W.  lOSa  This  last* 
named  case  Is  Itself  important  as  shedding 
an  even  more  direct  light  upon  the  situation 
of  the  parties  to  the  instant  case.  The  focts 
of  that  case  were  these:  The  plaintiff  there- 
in was  the  mortgagor  of  a  note  and  mort- 
gage which  the  defendant  therein,  as  his 
grantee  of  the  mortgaged  premises,  had  as- 
sumed and  agreed  to  pay.  Suit  having  been 
brought  to  foredose  said  mortgage,  the  mort- 
gagor de&ulted,  but  his  grantee  appeared 
and  contested  tlie  mortgagee's  right  to  re- 
cover against  him,  and  was  successful  in  such 
defense.  Judgmwt,  however,  having  been 
taken  agabist  the  mortgagor  up<xi  his  de- 
fault, he  had  been  compelled  to  pay  such 
judgment,  and,  having  done  so,  he  brought 
suit  against  his  grantee,  Showers^  upon  his 
agreonent  to  assume  and  pay  such  mortgage. 
Showers  pleaded  In  defense  to  said  suit  that 
the  former  Judgment  In  said  suit  was  res 
adjudlcata.  The  Suprone  Court  of  Nebraska 
held  against  said  defendant  upon  this  CfOk* 
tentlon,  saying: 

"As  betweu  the  two  defendants  in  that  aetiaa 
no  issue  was  joined.  Wiltrout  and  Showers 
were  not  adverse  parties.  The  question  of  lia- 
bility of  Showers  on  the  oral  contract  to  assume 
and  pay  tbe  notes  was  not  litigated  and  deter- 
mined aa  between  Wiltrout  and  Showers. '  The 
rule  of  law  is  well  settled  that  parties  to  a  judg- 
m«it  are  not  bound  by  ft  In  a  subsequent  ai> 
tion  unless  they  were  adverse  parties  in  the 
origbsl  aetioB.*' 

It  is  Interesting  to  note  that  in  tbe  case  ot 
Wiltrout  V.  Showers,  supra,  the  defendant 
Bbowen  was  held  liable  to  pay  to  Wiltnmt 
the  sum  which  the  latter  bad  been  emnpelled 
to  pay  upon  the  judgmont  rend»ed  a^lnst 
him  in  the  foredosore  proceedings,  although 
Showers  bad  successfully  defended  himself 
against  UablUty  to  the  plaintiff  in  said  fore> 
dosure  proceeding.  In  the  foregoing  reQH>Gt 
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tb»  cue  ctf  Wfitroot  t.  Sboven  hu  direct 
bearing  upon  the  case  at  bar,  sloce  bere  as 
tbere  the  plaintlfl  is  seeUiig  to  require  tbe 
defendant  to  pay  the  amount  of  a  defldoicy 
judgmmt  In  a  fore(^o8ure  proceeding  to 
which  they  were  both  partlea  and  whlcb  the 
plaintift  himself  had  been  compelled  to  pay, 
although  as  to  tbe  def^dant  no  Judgment 
for  such  deficiency  had  beeu  rendered,  but  on 
the  contrary,  the  action  as  to  bint  bad  been 
dismissed. 

[4]  The  decision  In  ttie  above '  case,  If 
adopted  by  us,  would  seem  to  be  cmchudve 
of  tbe  case  at  bar;  and  that  It  riumld  be 
ad<9ted  we  Uiink  a  closer  condderaticm  €t 
the  actual  agreement  between  the  parties 
hereto  will  serve  to  demonstrate.  Tbe  de- 
fendant herein  assumed  and  agreed  to  pay  the 
mortgage  debt  for  whlA  the  (riaintlff  herein 
was  llaUe  upon  his  own  earlier  agre«nent  to 
tbe  same  effect.  In  so  agreeing  the  defend- 
ant had  made  himself  a  principal  as  to  his 
obligation  to  assume  and  p&y  said  debt,  and, 
as  we.haTe  seen,  the  plalntUT  had  become  his 
surety  for  the  performance  of  said  obllgatlcm. 
It  is  true  that  the  said  def^idant's  agree- 
ment was,  under  the  authorities,  merely  one 
to  pay  the  amount  of  such  deficiency  Judg- 
ment as  might  be  entered  after  the  foreclo- 
sure of  the  mortgage  and  the  sale  of  the 
mortgaged  premises;  bnt  what  deficiency 
Judgment  was  it  that  he  tbns  assumed  to 
pay?  Not,  as  tbe  respondait  herein  claims, 
a  deficiency  judgment  against  himself,  since 
aa  to  hlra  tbere  might  never  be  a  deficiency 
Judgment,  for  the  reason  that  be  need  not 
have  been  made  a  party  to  the  foredosnre 
suit  of  the  plaintiff  therein ;  or,  had  he  been 
made  sucb  party,  the  plaintiff  therein  might, 
as  we  have  seen,  have  properly  dismissed 
said  action  as  to  him,  and  by  so  doing  have 
placed  him  in  the  same  [tosition  as  though 
he  had  never  been  made  a  party  thereto.  It 
follows,  therefore,  that  It  was  not  against  a 
deficiency  Judgment  against  himself  that  the 
defendant  had  bound  hlmsdf  as  a  principal 
by  his  implied  agreement  with  the  plaintiff 
herein  to  pay.  It  must  therefore  have  been 
sucb  deficiency  Judgmmt  as  bis  grantor,  ei- 
ther Immediately  or  mediately,  of  the  mort- 
gaged premises  should  be  compelled  to  pay. 
It  Is  precisely  this  obligation  that  the  plain- 
tiff In  the  present  case  Is  seeking  to  enforce. 
This  Interpretation  of  the  agreement  between 
the  defendant  and  his  preceding  grantors 
is  not  only  reastmable,  but  it  Is  also  Just, 
since  tbe  defendant  In  taking  over  the  mort- 
gaged premises  retained,  and  still  retains, 
from  the  purdiase  price  thereof  a  stun  suffl- 
tdmt  to  cover  his  obligation  to  assume  the 
mortgage  debt  and  to  pay  whatever  deficiency 
Judgment  might  be  entered  upon  the  foreclo- 
sure of  said  mortgage  against  his  obligees  or 
any  of  them.  It  Is  true  that  as  to  such  de> 
tbUmcj  Judgment  the  defoidant  has  not  yet 


bad  hia  day  in  coorti  but  he  has  It  now,  and 
be  la  oitltled  to  have  adjudicated  in  this  ae- 
tton  every  qnestitHi  invcdving  tlie  validity  or 
amount  of  sach  d^ctency  Judgment,  and  also 
evoy  onestion  as  to  whether  the  said  plain- 
tiff was  legally  or  properly  compelled  to  pay 
the  same  or  any  portim  thereofL  None  ot 
these  questions  are  res  adjndlcata  between 
the  parties  to  this  action  under  the  former 
dedskm  In  Bobson  v.  Superior  Ooort  et  al.. 
supra.  We  therefore  arrive  at  the  coodualon 
that  tbe  plalntifTB  third  amended  complaint 
herein  ^ted  a  cause  of  action,  and  that  the 
defendant's  demurrer  thereto  was  Improper- 
ly sustained. 

Hie  re^ndent's  contention  that  the  plain- 
tiff's cause  of  action  is  barred  by  the  statnte 
of  Umitatltnis  we  find  to  be  wltbont  metlL 

Jndgnmt  revetaed. 

We  omeur:  WASTB,  0.  J.;  EERBI- 
GAM,  J. 


BBNBR  V.  WEST  HOLZtTWOOD  TBANS- 
FBIBGaetaL  (av.  8147.) 

(District  Oourt  of  Appeal,  First  District,  Divi- 
sion 2,  OtlifoniU.  Dea.  aO^  1919l) 

1.  dupMATums  ^)Ha8(K9  —  BnoFnD  to 
DENT  BXEounon  or  icons  whkbb  BSNEnrs 

WKSB  BBrAIHEU. 
Where  en  old  note  of  a  corporation,  given 
for  the  pnrdtaBe  price  of  property,  was  marked 
"paid"  and  canceled,  and  the  corporation  re- 
tained and  enjoyed  the  benefits  of  the  transac- 
tion, it  was  estopped,  in  ap  action  on  renewal 
notes,  to  deny  the  execDttuL  at  said  notes  on 
the  ground  that  the  officers  executing  the  same 
were  not  aathorised  to  do  so. 

2.  Bnxs  AND  Notes  4=9488(8)  —  Nor  neoes- 

BAST  TO  INTBODUCB  NOTE  XN  KVIDENOB 
WHXBB  FUADINQS  ADHITTKD  ■XEOITTION. 

In  an  action  on  notes  exeeated  by  a  cor- 
poration, where  it  was  admitted  by  the  corpora- 
tion in  the  pleadings  tiiat  the  notes  wen  execut- 
ed by  certain  persons  daiming  to  act  for  tbe 
coaqiauy,  it  was  not  necessary  to  introduce  in 
evidence  die  notes,  although  there  was  a  denial 
of  the  allegation  that  the  notes  were  executed 
by  the  company,  where  It  appeared  that  tht 
notes  were  given  in  renewal  of  an  old  note,  ex- 
ecuted by  the  corporation  for  the  purdiase  price 
of  property,  and  tjM  corporation  retained  and 
rajojed  the  benefits  of  the  transaction. 

3.  Bills  and  noieb  «=»48gC6)— Not  reces- 

SABT  TO  INTBODUCB  NOTE  IN  EVIDENCE  TO 
SHOW    WBZTTEN    OITABANTT    ADMItTBD  IN 
FLEADINOS. 
In  an  action  on  a  not»  against  a  guarantor 
on  a  written  piaranty  indorsed  on  the  note,  it 
was  not  necessary  to  introdnce  In  evidence  tbe 
written  guaranty,  where  the  guarantor  admitted 
in  the  pleadings  that  he  had  executed  the  same. 
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4.  Appeax.  lira  BBftt  ^1M7C9— Rbbbta- 
xioH  ov  xuLnro  oh  adhissibzzjtt  o/  bti- 

»NOB  HOT  SBBJtmiOIAL. 

Where  tiie  reserration  ot  a  raling  on  tlie  ad- 

minibilitr  in  evidence  of  a  note  sued  on  was  a 
mere  irregularity.  plaintifE  having  estabUahed  a 
rase  on  other  evidence,  and  did  not  result  in  any 
real  injnsdce,  the  judgment  will  not  be  disturb- 
ed on  appeal,  although  one  of  the  parties  was 
misled  to  a  certain  extent  ndi  action  <rf  the 
court. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellbom,  Judge. 

Acticm  by  William  M.  Etmer  against  the 
West  Hollywood  Transfer  Company  and  an- 
other. Jndgmoit  tor  idalntur,  and  defend- 
ants  aifpeal.  Afflzmed. 

Ogden  &  BBteb,  of  Los  Angdes,  tax  appel- 
lants. 

Emmet  EL  Wilson,  Harlan  G.  Palmer,  and 
Wm.  J.  Palmer,  all  of  Los  Angeles,  t<a  re- 
qMmdent. 


LANGDON,  P.  J.  This  Is  an  appeal  by  the 
def^dants,  West  Hollywood  Transfer  Com- 
pany and  P.  Steffenson,  frwn  a  judgment 
against  them  in  an  kctlon  to  recover  upon 
three  pmnissory  notes  of  the  defendant  cor- 
poration, and  tlie  guaranties  by  the  Indi- 
vidual defendants.  The  defendant  O.  V. 
Barck  agreedt  in  opai  court,  that  Judgment 
mi^t  be  entered  against  him  as  sudi  guar- 
antor. 

The  principal  objection  of  the  ai^ellants 
Is  that  the  notes  upon  which  suit  was  brought 
were  not  admitted  tn  evidence  by  the  trial 
court,  and  that  as  the  suit  was  upon  the 
notes,  and  the  guaranties  written  upon  the 
backs  thereof,  there  was  nothing  before  the 
court  upon  which  its  jodgment  could  t>e 
baaed.  It  appears  frcnn  the  record  that  the 
notes  were  offered  several  times  by  the  plain- 
tiff; thay  were  marked  for  identification,  but 
no  ruling  was  made  thereon,  and  the  notes 
were  not  admitted  In  evidoioe  during  the 
trial  of  the  case.  It  is  argued  by  the  re- 
spondent that  the  notes  stiould  hare  been  ad- 
mitted in  evidence,  and  tliat  the  court,  at  tbe 
time  it  arrived  at  its  conclusion,  bo  decided, 
and  admitted  the  notes  in  evidence  at  the 
tine  it  gave  jix^mesit  for  tbe  i^alntur. 

[1]  It  aiveazs  fron  the  recmrd  that  the 
notes  upon  which  the  judgment  la  based  were 
signed  b7  the  West  Hollywood  Transfte  Com- 
pany, bj  O.  U.  BardL,  president,  and  P.  Stef- 
foisoii,  aecretary.  There  was  no  seal  of  the 
eotporatiaa  attadied  thereto,  and  there  was 
no  showing  made  by  the  plalnttfl  that  the 
president  and  aecretarr  bad  autibozlty  to  algn 
these  notM.  Tba  notes  were  set  out  In  the 
eon4>labit.  Tbe  answers  «C  the  appdlants 
deny  that  the  eorporatlon  made  the  notes, 
bat  admit  lhat  Barck,  dalmlng  to  act  as 
pKsldait,  and  Stegaaon,  claiming  to  act  as 


(IIT  P.) 

se<^^ry,  ot  the  company,  did  execute  the- 
said  documents  set  out  in  the  complaint  Tbe 
answers  also  deny  that  Barck  was  authwlzed 
by  the  corporation  to  execute  said  notes,  but 
do  not  deny  tho  authority  of  Steffoison. 
There  is  also  a  denial  that  the  corporation 
ever  delivered  tbe  notes.  While  it  is  true 
that  tbe  authority  of  tbe  president  and  sec- 
retary to  execute  these  notes  was  not  shown, 
there  were  other  facta  shown  which  would 
estop  the  corporation  from  denying  the  due 
execution  and  delivery  of  the  notes.  It  was 
shown  that  O.  U.  Barck  was  the  president 
and  P.  Steffensrat  was  the  secretary  of  the 
corpcvatlon  at  the  time  the  notes  were  signed. 
It  was  shown  that  t^e  corporation  had  pre- 
viously purchased  certain  pr(^rty  of  the 
Hollywood  &  Lob  Angles  Daily  IQxpress 
Ctmipany,  for  which  ptogertj  it  bad  given  its 
note,  dated  April  17,  1916,  in  the  sum  of 
$6,903.60,  to  the  plaintiff.  At  the  time  this 
note  was  given,  the  defendant  ii.  U.  Barck 
was  tbe  president  of  the  corporation,  and  one 
C.  B.  McCall  was  the  secretary  thereof.  In 
August,  1916,  this  note  remained  unpaid,  and 
at  that  time  the  defendant  Steffenson  pur- 
chased an  Intocst  In  the  transfer  company. 
At  this  time  he  recdTed  the  stock  of  tbe 
company  held  by  McCall,  and  gave  his  check 
for  13,000,  wblch  was  d^raeited  to  the  credit 
of  the  company  and  used  to  pay  Its  debts. 
He  also  at  this  time,  together  with  Barck, 
guaranteed  the  notes  sued  upon  in  this  acti<m, 
which  notes  were  given  in  payment  of  the  old 
note  of  the  company  for  $6,908.50,  which  note 
was,  at  that  time,  marked  "paid"  and  return- 
ed to  the  company.  Said  canceled  note  for 
$6,903.50  was  Introduced  in  evidence  by  the 
plaintiff,  and  was  admitted  to  have  come 
from  the  custody  and  control  of  the  defend- 
ant company.  It  therefore  appears  that  the 
notes  sued  upon  here  were  given  by  the  com- 
pany for  a  valid  and  subsisting  indebtedness ; 
that,  as  a  -consideration  therefor,  the  com- 
pany received  its  former  note,  canceled, 
which  had  been  given  for  the  purchase  ot 
certain  proiwrty.  The  corporation  has  re- 
tained and  ^oyed  tbe  benefits  of  the  trans- 
action. The  giving  of  the  notes  in  suit  was 
not  an  ultra  vires  act.  Under  such  drcum- 
stances,  the  corporation  would  be  estopped 
to  deny  tbe  execution  of  said  notes,  and  de- 
fendants' denial  that  the  president  was  au- 
thorized to  execute  the  notes  would  become 
unlmpOTtant 

[2, 1]  As  stated  before,  It  appears  from  the 
recwd  that  the  trial  court,  In  effect,  lesttred 
its  ruUng  upon  the  adnrisslUltty  of  tbe  notes. 

It  becomes  unneceesery,  bowerer,  for  us  to 
determine  whether  or  not  the  notes  should 
have  been  admitted  in  erldebce.  For  it  Is  ad- 
mitted In  the  i^eadinga  that  tbe  notes  wm 
eiracuted  by  Barck  and  Steffoison  claiming 
to  act  for  tbB  otmipany.  Tho  denial  of  tbe 
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aUegatton  tliat  the  notea  were  executed 
tbe  company  can  be  of  no  arail,  In  view  of  tbe 
erldence  we  have  Jnat  rerlewed,  which  would 
predude  the  compe&r  frcnn  denying  the  due 
execution  of  tbe  notes.  It  1b  admitted  bj 
the  pleadines  that  the  defendant  StefT^on 
executed  a  written  giiaranty  of  said  notes, 
which  guaranty  Is  set  out  in  the  complaint. 
Since  the  notes  were  valid  obligations  of  the 
corporation,  upon  the  theory  of  eetoppel,  at 
least,  the  defendant  Steffenson  is  liable  there- 
on as  a  guarantor.  The  cases  dted  ap- 
pellant, on  this  quesUm,  are  not  In  point  here. 
In  one  or  two  of  these  cases  it  is  held  that 
where  tbe  principal  debt  Is  barred  by  the 
statute  of  limitations,  the  gnarantcMr  caonot 
be  held.  This  rule  is  based  upon  a  funda- 
mental principle  not  Involved  here.  That 
principle  Is  that  tbe  guarantor  has  certain 
rights  of  subrogation  against  tbe  principal, 
and  therefore  If  the  creditor  allows  the  obli- 
gation of  tbe  principal  debtor  to  expire  by 
limitation,  he  seriously  Injures  the  guaran- 
tex,  who  la  thus  derived  of  his  remedy 
against  the  principal,  and  for  this  leastm  tbe 
creditor  may  not,  under  such  circumstances, 
enf(m»  the  guaranty.  Also  Is  this  the  case 
wh«e  the  creditor  extends  tbe  time  of  pay- 
ment It  la  said  that  this  deprives  the  aure- 
tles  or  guarantors  of  their  ritfit  to  collect  out 
of  the  assets  of  the  principal  debtor  as  sadi 
assets  existed  at  the  time  the  debt  was  due. 
Bat  no  audi  reason  exista  in  the  ^waent  case. 
Whatever  rights  the  gnarantOT  la  entitled  to 
In  the  matter  of  anbrogatlon  to  tba  claim  ol 
the  creditor  against  the  principal  debtor  are 
unimpaired  hy  any  Irregularities  in  the  notes 
sued  upon,  because,  as  we  have  Just  said, 
such  irregularities,  If  any  there  be,  may  not 
be  set  up  by  the  corporation  to  avoid  its  ob- 
ligation under  the  drcnmstances  In  evidence 
ber&  The  admission  in  tbe  pleadings  that 
tbe  defendant  Steflenson  executed  the  wrlt- 
t&i  guaranty  disposes  oC  his  obJectl<m  that 
the  written  guaranty  was  not  admitted  In 
evidence. 

[4]  But  it  is  Insisted  by  the  appeUant  that 
the  defoidant  Steffenson  was  prejadi<»d  and 
misled  by  the  action  of  the  trial  court  in  not 
ruling  upon  the  admissibility  of  tbe  notes  be- 
fore the  time  of  giving  Judgment.  This  argo* 
ment  Is  predicated  upcm  the  ftdlowlng  tacts: 
The  answer  of  Steftaison  set  up  as  an  affirm- 
ative defense  to  Oia  contract  of  guaranty  tliftt 
his  signature  thereto  had  been  obtained  t^ 
false  and  fraudulent  representations  tipon 
the  part  of  the  creditor.  The  court  found 
that  no  such  repreaentationa  were  made; 
St^enscm,  however,  contuida  that,  as  the 
notes  were  never  received  in  evidence,  and 
thwe  was  no  written  guaranty  In  evidence, 
there  was  nothing  upon  wlilch  to  base  the 
lodgment,  and  It  therefore  never  devolved 
upon  him  to  prove  his  atttrmatlve  defense  be- 
cause a  prima  faxAe  showing  waa  not  made 


by  the  plaintUt.  It  la  argued  ttiat,  aa  Bt^en- 
Bon  vAta  excused  trmn  offering  evidence  upon 
his  affirmative  defense^  tbe  finding  upon  such 
def«ise  was  Improptt.  He  urges  that,  If'  the 
notes  were  to  be  admitted  In  evidence,  then 
the  case  should  have  been  reopened  so  that 
be  might  have  had  an  opportunity  to  offer 
evldesioe  upon  his  aifirmatlve  def^ise.  This 
argument,  <a  course  loses  much  of  its  force 
in  view  of  our  c<niclusion  that  the  judgment 
was  warranted  without  the  admlsai<Hi  of  tbe 
notes,  under  the  admissloas  In  the  pleadings 
and  the  evidence  before  the  court  as  to  facts 
which  would  estop  tbe  coipwatlon  to  deny 
the  due  execution  and  delivery  of  the  notes. 
For  It  follows  that,  even  without  the  admis- 
sltm  of  tbe  notes,  it  became  the  duty  of  tbe 
defendant  St^enson  to  establish  his  affirma- 
tive defense  to  the  guaranty  by  any  evidence 
wbidr  existed.  Furthermore,  the  defendant 
Steirens(Hi  had  filed  in  tbe  action  a  cross-com- 
plaint which  set  up  subetantiaUy  the  same 
allegations  aa  those  contained  In  the  affirm- 
ative defense  In  the  answer.  Itte  record 
shows  that  Steffenson  attempted  to  eatabUali 
the  auctions  of  fraud,  but  for  aome  reason 
abandoned  the  attempt  and  dismissed  bis 
cross-complaint  Hie  attorney  for  Steffen- 
son, in  examlng  tbe  witness  McCall,  attempt- 
ed to  bring  out  the  focta  regarding  the  finan- 
cial condition  of  the  West  Hollywood  Trans- 
fer Goropany  at  the  time  Steffliensim.  was  In- 
duced to  purChaae  the  etodc  and  Indorae  the 
notes  In  suit  Among  others,  he  asked  the 
following  Queation: 

"Well,  I  wUl  get  yon  to  state,  Mr.  McOall, 
if  you  know,  irhM  waa  tbe  financial  condition 
of  the  West  Hdlywood  Transfer  Company  along 
in  July  and  August,  1916." 

The  question  was  objected  to,  and  tiie  ob- 
jection was  ovraxuled.  The  attorney  for  said 
defendant  failed,  however,  to  secure  an  an- 
swer to  die  question  ot  to  follow  it  up  In 
any  way.  The  record  ends  abruptly  hwe 
with  the  qneatlott  unanswered  and  a  ruling  of 
the'  court  In  fovor  of  the  defendant  It 
therefore  appears  that  Steffenson  voluntarily 
abandoned  the  proof  Dt  hta  aUegationa  of 
fraud,  and  alao  that  onder  tlie  admlaalona  In 
the  pleadings,  he  waa  called  upon  at  thla 
time  to  estahuah  aald  defteiae  it  he  dealred 
to  rely  thereon.  While  ft  la  true  that  tbe 
practice  oC  reaervlng  rulings  i^oa  evidence 
has  been  frequently  criticized  by  our  Supreme 
Oonrt  and  while  it  la  true  that  the  defendant 
may  have  bem  mlaled  to  a  certain  tixtent  by 
the  actkn  of  tba  trial  court  In  reserving  its 
ruling  upon  tbe  admission  of  the  notes,  it  is 
apparent  that  no  prejudice  has  resulted  to 
him  from  and!  enw.  Where  the  reeervatlon 
of  a  mUng  fa  a  mere  irregularity,  and  doea 
not  result  in  any  real  injnatlce  to  the  ai^i^- 
lant  the  Judgmmt  will  not  be  disturbed  upon 
api>eal  for  thla  reaaon.  Wheth9  the  prac- 
tice of  reaervlng  rullnga  will  be  ground  for 
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Kveisal  In  aay  gtren  cam  wUl  d^iend  npon 
the  particular  drcomstanoes  of  that  case. 
Uutln  T.  Uoyd.  94  Cal.  201,  205.  29  Paa  491. 
We  think,  under  all  tbe  drcnnutanoea  In  tbe 
present  ca»,  Hie  record  dlwAoBes  no  prejudi- 
cial emv. 
The  judgmrat  Ii  affirmed. 

We  coDcnr:  UtlTTAIN,  J.;  NOUBSBi  J, 


OCBTIS  et  al.  t.  BIAI/TO  IBB.  DIST. 
(Civ.  3051.) 

(Diitrict  Ooart  of  Appeal,  Second  District,  Dl- 
Tiiioii  2,  GaUfomla.  Dea  U,  IftUi  Hear- 
iOK  Denied  by  Siqtfeme  Oonrt  Feb.  1930.) 

1.  LmrATioir  «r  aotiohs  «s»229{)— AonoNs 
OH  coupoivB  roa  rnncxPAx.  ob  ihtebsst  or 

IBaiOATIOH  BONDS  PATABLB  VOUB  TKUCe  BS- 
roBK  FXLXNG  Or  COlCPUim  AU  BABBKD. 

In  view  of  Code  Civ.  Proc.  |  S12,  ander  sec- 
tions 3^,  338,  and  843,  each  bmA  every  cause 
of  action  on  any  conpon  for  principal  or  inter- 
est of  irrigation  diatrict  bonds  issaed  under  the 
Wrifbt  Act,  wUcb  by  their  terms  were  payable 
foer  or  more  yeara  prior  to  filing  o<  tbe  com- 
plaint^ are  barred. 

2.  LuiTATXOff  or  AOTxoirs  4=948(4).  519)— 
Statute  BioinB  to  sun  aqaikst  actioh  on 

BOITDB  ARD  OOtTPONS  VHEN  BtQHT  or  ACTION 
ON  BACB  n  COMPim. 

Tbe  atatnte  of  limitations  begins  to  ran 
acainst  action  on  bonds  of  an  irrigation  district 
and  their  coiqKnia  when  tiie  right  of  action  on 
each  bond  and  each  coopon,  a  distinct  obliga- 
tion, is  eonplete. 

Anieal  from  Superior  Ooart,  San  Ber- 
nardino Ooontjr;  J.  W.  Oaztta,  Judge. 

ActlMi  by  O.  U.  Cnrtls  and  otbere  agalnet 
the  Blalto  Irrigation  Diatrict  From  Judg- 
ment for  defoidant,  idalntUb  ajveaL  Af- 

flrmod- 

G.  C  Haak^  of  San  Bemardlno^  for  ap- 
petlantB. 

Leonard,  Surr  ft  Hdlyer,  oC  Ban  Ber- 
oardlno,  for  reepondoat 

THOMAS.  J.  This  Is  an  action  brou^t  to 
recover  tbe  tram  of  $72,601.76,  alleged  to 
be  due  np<Hi  93  of  tbe  bonds  of  the  defendant 
ecvporatlon.  Subsequent  to  the  commence- 
ment of  tbls  action  plaintiffs,  by  leave  of 
court,  filed  a  supplemental  ccnnplalnt,  in 
vbldi  it  was  allied  tliat  certain  coupons,  at- 
tached to  tbe  bonds,  had  matured  since  tbe 
Institution  at  the  action,  and  Judgment  was 
prayed  for  in  the  addUlraial  sum  of  915,394.- 
75.  The  sum  total  for  which  Judgment  was 
prayed,  therefore^  was  $87,998.50. 


The  bonds  seed  on  were  for  tbe  principal 
of  $500  each,  and  In  form  were  in  words  and 
flgnrea  as  fidlows: 

'■Bond  No.  . 

'United  States  of  America,  State  of  CaUfomia. 

'^BOOm.  9000.00. 

"Bond  of  the  Bialto  Irrigation  District 

"Total  Issue:    $600,000.00.    Located  in  San 
Bernardino  County,  OaL 

*7or  valne  received,  tbe  Blalto  irrigation  dis- 
trict a  public  corporation,  duly  organized  and 
existing  under,  and  porsaant  to  the  laws  of  tbe 
state  of  California,  promises  to  pay  to  the 
bearer  hereof,  at  the  office  of  the  treasurer  of 
said  district,  tbe  sum  of  ($500.00)  five  buiidred 
dollars,  in  gold  coin  of  the  United  States,  at 
the  dates  and  upon  installments  as  follows: 
At  the  expiration  of  eleven  years  from  date, 
five  (S)  per  cent  of  said  sum;  at  the  expiration 
of  twelve  years  from  date,  dx  (6)  per  cent  of 
aaid  sum;  at  the  expiration  of  thirteen  years 
from  date,  seven  (7)  per  cent  of  said  sum; 
at  the  expiration  of  foozteoi  years  from  date, 
eight  (8)  per  cent  of  said  sum;  at  tbe  exidra- 
tion  vt  fifteen  years  from  date,  nine  ^)  per 
cent  of  said  som;  at  the  expiration  of  sixteen 
years  frcun  date,  ten  (10)  per  cent  of  said 
sum ;  at  the  expiration  of  seventeen  years  from 
date,  eleven  (11)  per  cent  of  said  sum;  at  the 
expiration  of  e^hteen  years  from  date,  thir- 
teen (13)  per  cent  of  said  sum ;  at  the  expira- 
tion of  nineteen  years  from  date,  fifteen  (1{9 
per  cent  ot  said  aom,  and  at  the  eviration  of 
the  twentieth  year  from  date,  a  percentage  sof- 
fident  to  pay  olE  aaid  sum  in  fnfl. 

"Said  Instaltanenti  are  to  be  paid  as  pro- 
vided la,  and  only  upon  tbe  surrender  of  tbe  re- 
spective installment  coupons  hereto  attached. 
And  said  district  promises  to  pay  Interest  on 
tiie  said  principal  at  the  rate  of  six  (6)  per 
cent  per  annum,  payable  In  gold  coin  of  the 
United  States  at  the  office  of  the  treasurer  of 
said  diatrict  aemlannnaUy,  on  the  first  day  of 
January  and  July  of  eadi  year,  luion  the  sur- 
render of  the  respective  Interest  coupons  here- 
to attached.  Both  principal  and  Interest  are 
payable  at  par. 

"This  bond  Is  one  of  a  series  of  bonds 
amouDting  in  the  aggregate  to  five  hundred 
thousand  dollars,  caused  to  be  issued  by  the 
board  of  directors  of  aaid  Bialto  irrigation  dis- 
trict and  pursuant  to  a  vote  of  tbe  electors  of 
aaid  diatrict  at  an  electi<ni  held  for  that  pur- 
pose on  the  15th  day  of  November,  1890.  The 
said  series  of  which  tbls  bond  is  one,  ia  compos- 
ed of  one  tfaouaand  bonds,  each  of  the  denomi- 
nation of  five  hundred  dollars,  and  the  said 
bonds  are  Issued  by  authority  of,  pursuant  to, 
and  after  a  full  compUanoe  with  all  tbe  require- 
ments of  the  act  of  the  Legislature  of  the  state 
of  California,  entitied  'An  act  to  provide  for 
the  organization  and  government  of  irrigation 
districts,  and  to  provide  for  the  acquiaition  of 
water  and  other  property,  and  for  the  distribu- 
tion of  water  thereby  for  irrigation  purposes,' 
approved  March  7,  1887,  and  tiie  acts  amenda- 
tory and  supplementary  thereto. 

'TThe  Bialto  irrigation  diatrict  composed 
of  citrus  producing  lands  divided  into  ten  and 
twenty  acre  farma^  Irrigated  by  one  tbouaand 
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(1,00(9  incli«i  of  water  meaBared  under  «  foar- 
teeD-inch  presaare  piped  to  eacb  farm  lot.  All 
the  said  bonds  and  the  Intereit  thereon  are  to 
be  paid  by  revenne  derived  from  an  annual 
tax  upon  the  real  proper^  of  tb«  dietrict, 
which  tax  is,  and  the  stid  bonds  are,  by  said 
act  of  the  Legislatiire  made  a  lien  npon  all  said 
real  property. 

"In  witness  whereof  the  said  Bialto  Irriga- 
tion district  has  canaed  these  bonds  to  be  is- 
soed  and  signed  by  its  president  and  secretary, 
and  its  corporate  seal  to  be  hereunto  affixed, 
and  the  lithographed  signature  of  its  Secretary 
to  be  affixed  to  eadi  of  aald  conpona  at  the 
office  of  the  board  of  directors  In  said  district, 
this  17th  day  of  November,  A.  D.  1890.  Kialto 
Irrigation  District,  by  A.  B.  Fowler,  President 
of  said  Board;  by  D.  Bobinson,  Secretary  of 
said  Board.  [Seal  of  Bialto  Irrlgatioii  Dls- 
trictr 

Attached  to  each  of  said  bonds  at  the  time 
ot  the  disposal  and  delivery  thereof  were 
certain  couimuis,  numbered  respectively  1  to 
40,  both  inclusive,  which  said  ooapons  were 
and  are  In  words  and  figures  as  follows: 

 .  No.  r-. 

"Bialto  Irrigation  District 
will  pay  to  the  bearer  at  the  office  of  the  treas- 
urer ta  said  district,  at  the  town  ot  Bialto, 
county  of  Ban  Bernardino,  state  of  California, 

on  ,   ,  on  surrender  of  thU  coupon, 

the  sum  of    dollars,  In  U.  &  gold  coin 

being  semiannual  interest  on  bond  No.   . 

'TDated  November  17th,  18©0. 
"No.  ^.  D.  Bobtoson,  Secretary." 

The  form  of  these  bonds  and  coupons  was 
by  the  answer  admitted  to  be  as  alleged  In 
the  complaint  The  answer  also  sets  up  the 
statute  of  UmitatlonB  against  certain  of  these 
bonds  and  coupons  as  a  def^s^  and  par- 
ticularly under  and  by  the  providoos  of 
subdivislMi  1  of  section  887.  anbdlvtslcn  1 
of  section  338  and  section  IMS  of  tbe  Code 
of  Civil  Procedure. 

The  case  was  tried  by  the  court  without  a 
Jury.  The  court  found  that  plaintiffs  were 
the  owners  of  but  92  of  the  bonds  sued  on, 
that  there  was  due  and  unpaid  on  said  bonds 
the  sum  of  $60,268.60,  principal  and  interest, 
and  that  no  part  of  the  same  had  been  paid. 
The  findings  further  set  forth  that  each  and 
every  cause  of  action  on  any  coupon,  either 
principal  or  Interest,  which  by  their  terms 
are  payable  four  or  more  years  prior  to  the 
filing  of  complainl^  are  barred  by  the  pro- 
visions of  subdivision  1  of  section  837,  Code 
of  Civil  Procedure  of  the  state  of  California. 
The  amount  so  found  to  be  barred  was  $39,< 
883.80;  and  judgment  was  given  accordingly. 

Appellants  urge,  and  respondent  concedes, 
Oiat  the  only  point  raised  on  this  appeal  la 
the  eccduslcoi  from  the  Judgmrat  of  any  re- 
covery on  the  coupons,  principal  or  Interest, 
which  were  by  their  terms  made  payable 
four  or  more  years  prior  to  the  filing  of  plaln- 
tms*  comiHaint,  by  reason  of  which  the 
Bald  sum  vt  $30,383.80  was  held  to  be  bamd 


under  the  statate  ot  limitations.  In  othex 
words,  the  attack  la  npon  that  particular 
finding  of  the  court  holding  that  the  statute 
of  limitation  applies  to  the  bonds  and 
coupons  above  quoted.  The  qnestim  for  oar 
consideration,  therefore,  Is :  "Is  that  flndlns 
correct?' 

[1]  As  we  construe  sections  337,  838,  and 
343  of  the  Code  of  avU  Procedure  with  and  in 
the  light  of  section  312  of  the  same  Code,  we 
are  of  the  oi^nlon  that  the  finding  Is  correct. 

At  the  outset  we  might  suggest  that  It 
seems  to  us  that  appellants  are  laboring  with 
the  question  as  to  how  the  judgment  may  be 
enforced,  in  case  one  is  recovered  by  tliem, 
rather  than  with  the  question  coafnmtlng  us. 
It  is  contended  by  appellants  that— 

'rrhe  letter  and  a^t  of  the  law  [the  Wright 
Act,  Stats.  1S86^  p.  201  on  which  the  bonds 
[and  coupons]  sued  on  were  issued,  provides 
that  on  the  twentieth  year  a  sufficient  amount 
shall  be  levied  as  an  assessment  to  jMir  oft  said 
bonds,  and  in  no  other  jear  is  there  such  pro- 
vision made.  The  law  prevents  the  statute  of 
limitations  from  running  before  the  twentieth 
year." 

It  would  seem  that  this  Is  a  thought  which 
has  occurred  to  appellants  since  the  bringing; 
of  the  action,  for  the  reason  that  If  this  view 
be  correct  then  this  action  must  be  dlsmlseed 
as  having  beoi  prematurely  brou^t  This 
hypothesis  Is  supported  by  the  fact  of  the 
filing  of  the  sui^lemaatal  oxnplalnt  If  the 
cause,  or  causes,  of  action  had  not  accrued 
at  the  time  of  the  commencement  of  this  salt 
(and  this  would  seem  to  be  the  conclusion  to 
whl<^  we  are  irrealsUbly  driven,  if  we  cor- 
rectly an>r^end  the  argumrat  of  counsel 
when  be  says  that  the  statute  of  llmltatioaB 
does  not  begin  to  run  until  the  twentieth 
year),  then  this  action  must  be  dismissed,  be- 
cause none  of  the  bonds  or  coupcms,  includ- 
ing those  referred  to  In  the  supjid^ental 
CMnplalnt,  had  matured.  For  reasons  which 
am>ear  obvious,  to  us  at  least,  sibilants,  at 
the  time  of  the  commencement  of  this  action, 
must  have  been  of  the  opinion  that  a  cause 
or  causes  of  action  bad  accrued,  otherwise 
they  would  realize  that  they  had  no  standing 
in  court  Con&onted,  therefore,  with  this 
situation,  is  it  not  a  rather  strange  couten-: 
tion  to  assert  that  a  cause  of  action  had  ac- 
crued at  that  time,  and.  In  the  same  breath, 
deny  the  operation  of  the  statute  of  limita- 
tions in  reference  thereto?  It  would  seem 
that  the  mere  statement  of  audi  a  case  Is  to 
answ^"  it 

[2]  In  the  absence  of  any  provision  to  the 
contrary,  eadi  bond  and  each  coupon  Is  a 
distinct  obligation;  and  the  rule  Is — and  we 
think  it  supported  by  reason  as  well  as  by 
overwhelming  authority — that  the  statute  of 
limitations  begins  to  nm  when  the  right  of 
action  Is  complete.  -  As  already  Intimated,  it 
would  be  a  strain  oontoitlon,  and,  as  we 
see  It  an  illogical  contdnslon,  to  hold  that 
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dw  statute  dMpg  with  recpect  to  bonds  or 
coapoDfl,  detadted  or  otherwlM,  wbUst  a 
complete  rlj^t  of  action  upon  each  claims 
edsta  In  tbe  biddv.  Ain7  t.  Cttt7  of  XJnbaa™* 
9S  U.  a  470^  26  L.  m  22S;  OUlfornia,  eta. 
Col  t.  Stem,  ete^  GOl.  1S8  Gal.  080, 112  Pae. 
274.  Aim.  Oai.  1A12A.  129;  Ueyer  T.  CSty  ft 
Coontr.  ISO  Cal.  181.  88  Pac.  722, 10  L.  IL  A. 
(K.  S.)  110;  Sas  TtantSaeo  Savlnga  Vidaa  t. 
Bedamatloa  Dlattlct.  144  OaL  630^  19  Pac 
374;  Bames  t.  QV&b,  117  ObL  1.  48  Pac.  804. 
59  Am.  St  Bep.  IBS;  8tow«U  Blalto  Irr. 
Dlst.  246  3M.  204.  Ue  a  O.  A  24;  Blalto 
Irr.  ZMBt  CbeaUa,  248  Fed.  306, 169  a  a  A. 
38.  Tlie  three  caws  last  dted  are  referred 
to  hy  am>dlant8  In  their  opening  briefs  as 
ni[>portliig  their  Tlev  that  the  statote  of 
ltmitatl<Mia  does  not  run  as  to  bcmda  and  coa> 
pons  soch  as  we  are  now  considering.  Bat, 
as  decided  by  Oie  Clrcalt  Court  of  Appeals, 
they  coincide  with  the  views  here  repressed, 
rererslng  the  Judgment  of  the  lower  court 
and  boldlng  squarely  that  the  statute  mds 
and  bars  all  coupons  that  were  more  than 
four  years  orerdue  at  the  time  of  the  com- 
mencement of  the  action,  and  also  holding 
sTXCh  lustTuments  to  be  "general"  obligations 
of  the  Irrigation  district  We  Invite  a  care- 
ful study  of  the  cases  here  dted  for  elabora- 
tion of  the  reason  for  the  conclusions  there 
reached,  and  refrain  from  furtber  dlscusskHi 
ttiereof. 

We  have  considered  every  oth«T  point  urg- 
ed by  appellants,  bnt  are  of  the  opinion  that 
no  good  purpose  could  be  served  by  discussing 
any  one  of  them  here,  in  view  of  our  con- 
clusion on  the  concededly  only  point  In  the 
case;  and,  deeming  such  "points*  without 
tnerlt  so  far  as  this  case  Is  omcemed,  we  dis- 
miss tbem  with  this  general  statement 

Judgment  affirmed. 


We  concur: 
SLOANB,  J. 


BTOIAXSON.    P.  J.; 


AT1SBT  T.  HAGBNZOS.    (Oiv.  238a) 

(Dktriet  Court  of  Appeal,  Second  District^ 
Division  1,  California.  Dee. 
20, 1019.) 

L  Apnuki*  AND  naoB  ^S92— Dxbhzbbu  or  ap- 

VKAl,  Wrntm  OBI«E  VOft  AVPUUBta. 

Appeal  from  an  order  denying  motion  for 
Dew  tiiidt  wUdi  when  made  was  not  an  appeal- 
tbla  order  under  the  Code  sectioai,  ihoidd  be 


2.  Bnx8  Airo  Hons  «s»448--No  bzoht  or  ao- 
noir  moB  to  UAVomgcx  or  nans  roa  ih- 
mnr  n>  n  ookpouhdid  aho  aduis  to 

PXUfOIFAZi. 

No  right  of  action  existed  for  Interest  due 
on  a  note  prior  to  its  maturity  date,  though 
there  bad  been  a  default  in  the  payment  of  in- 


tfltest,  where  the  note  provided  that  If  the  in- 
terest was  not  paid,  it  should  be  oompoundad 
and  added  to  the  prindpaL 

8.  IfoBTOAoia  «=»218  —  Z^bokssxtt  or  rons- 
oiosiTBB  nnroBi  oBTAnmvo  rntBONAL  judo- 

ItXHT  AOAXHSf  UAEBB  OH  HOn  SIOimHD  BT 

The  payee  and  holder  of  a  note  seeared  in 
part  by  a  mortsage  on  real  property  was  re- 
quired to  proceed  by  foredosnre  before  he  could 
obtain  personal  judgment  on  the  note  avUnat 
the  maker. 

4.  LnciTATioK  or  actions  ^201— Biqbt  or 
DBmrnAiTT  to  rmnzHa  on  iBsux. 
In  an  action  to  recover  an  advancement 
made  up  of  five  itemc,  wherein  defendant  plead- 
ed that  recovery,  was  barred  by  the  limitation 
proTisiona  of  Code  Civ.  Proc.  |  339,  defendant 
was  entitled  to  have  a  finding  on  the  issae  of 
limitations,  and  the  finding,  to  support  judg- 
ment for  idsintitt,  ahonld  have  determined  such 
lasoe  expressly  in  hla  favor. 

Ai^eal  team  8np«lor  Oonrt;  Los  .Angles 
County ;  Charles  Wellborn,  Judge. 

Action  by  J.  F.  Avery  agnlnst  Bertha 
HagenloB.  Prom  Judgment  tor  plaintiff,  de- 
fendant appeals.  Reversed. 

N.  C.  Folsom,  of  Los  Angeles,  for  appelant 
Geo.  M.  Harker.  ctf  Los  Angtfiea,  tor  re- 
spondent 

JAUBS,  J.  [1]  Defendant  herdn  appealed 
from  a  Judgment  entered  against  her,  also 
from  an  order  denying  a  motion  made,  re- 
questing that  a  new  trial  be  had,  and  also 
from  an  order  refusing  to  vacate  the  con- 
duslons  of  law  and  enter  a  different  Judg- 
ment The  order  denying  the  motion  for  a 
new  trial,  at  the  time  It  was  made,  was  not 
an  ai^alable  order  under  the  Code  section 
as  amended.  That  appeal  -should  be  tiiere- 
fore  dismissed.  All  of  the  questions  sought 
to  be  presetted,  howevor,  are  revIewaUe 
under  the  appeal  fmn  the  judgment 

The  appeal  b^g  taken  tmder  the  alterna- 
tive method,  app^anf  B  opening  brief  did  not 
meet  the  requirement  of  section  953c,  Code  of 
dvU  Procedure,  which  in  express  terms  di- 
rects that  the  parties  shall  print  In  their 
brlefo  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court 
The  meaning  of  this  provision  is  most  plain 
and  a  reading  of  it  could  admit  of  no  mis- 
understanding as  to  what  the  requirement 
Is.  By  numerous  dedslons  made  prior  to  the 
present  year  It  was  held  that  the  failure  ot 
an  appellant  to  comply  with  this  dlrectbxk 
Imposed  no  duty  upon  the  appeals  oonrt  to 
examine  the  typewritten  record  In  wder  to 
ascertain  the  validity  of  any  ontentloas 
made  npcm  i^tpeaL  However,  the  L^slature 
of  1919  (aivarently  at  the  Instance  of  some 
counsel  wlu^  throu^  the  negUgoit  failure 
to  meet  the  requirement  <^  the  section,  had 
not  secured  consideration  for  contentions 
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made),  adt^vted  an  amendniMit  to  tbe  section,  i 
wbicli  iwoTldee  that  aa  am)eal  sball  not  be 
decided  adversely  to  a  party  by  reason  of  the 
failure  to  print  portions  of  the  record  rdled 
apon,  but  that  in  su(di  case  tbe  court  shall 
make  an  wder,  directing  the  par^  to  file 
such  sui^lement  wmtalnlng  printed  portions 
ot  the  record  relied  upon,  and  fixing  the  time 
irlthln  which  such  may  be  done.  Paraphras- 
ing the  amendment  a'llttl^  it  requires  tbe 
court  to  say  to  a  party: 

"Ton  haTe  failed  to  read  or  obsenre  an  on- 
mlatakably  plain  provision  of  tbe  statute; 
therefore  we  will  allow  you  time  within  which 
todotbis.** 

To  that  extent  the  aiq)dlate  court  becomes 
an  adjunct  of  the  law  school.  After  respond- 
ent in  this  case  had  filed  his  brief,  the  ap- 
pellant did  offer  a  printed  supplement  In 
which  certain  exhibits  and  the  findings  of  the 
court  were  printed,  but  she  failed  to  incorpo- 
rate the  8ec<»id  amended  comi^int  or  the 
answer,  a  consideration  ot  which  is  neoes- 
aary  'in  order  to  determine  the  issues  tried. 
However,  as  the  typewritten  record  is  not 
particularly  voluminous,  we  have^  without 
assuming  to  establish  any  precedent  thereby, 
examined  the  pleadings  found  In  the  clerk's 
transcript  and  mudi  of  tbe  evidence  set  ont 
In  the  r^K>rter*8  record.  "With  the  Informa- 
tlon  thus  obtained,  we  may  folrly  consider 
*  tbe  contentions  of  appellant. 

As  Illustrated  by  the  record,  certain  of  the 
contentions  of  appellant  seem  clearly  to  pos- 
sess merit  The  action  aa  it  was  finally  form- 
ulated in  the  second  amended  complaint  was 
divided  Into  two  counts;  the  first  alleged 
cause  being  for  Interest  due  upon  a  promis- 
8ory  not^  Which  note  la  In  the  following 
terms: 

**$4,868.18.  Lob  Angeles,  Calif.,  Aug.  28, 1013. 

"On  or  before  four  (4)  years  aftw  date,  for 
value  received,  I  promise  to  pay  to  J.  F.  Avery 
or  order,  the  sum  of  forty-eight  hondrcd  fifty- 
eight  dollars  and  eighteen  cents,  with  interest 
from  date  at  rate  of  five  {5%)  per  cent  per  an- 
num, interest  payable  quarterly  from  date,  and 
if  not  paid,  then  in  that  event  to  be  compounded 
quarterly  and  added  to  the  principal  and,  in 
event  ot  a  failnre  to  pay  this  note  according  to 
ita  tonns,  I  further  agree  to  pay  a  reasonable 
sum  for  attorney's  fees  in  case  suit  is  instituted 
for  the  oolIectioQ  of  this  note. 

"[Signed]  Bartha  Hagenios," 

The  sec(md  alleged  cause  of  action  was  to 
recover  the  sum  of  $417.30,  alleged  by  the 
plaintiff  to  have  been  advanced  on  behalf  of 
defendant  this  sum  being  made  up  of  five 
items,  which  it  was  alleged  were  advanced 
"after  August  23,  1913."  There  is  an  addi- 
tional allegation  that  the  defendant  had 
promised  to  pay  these  Items  "within  two 
years  last  past"  The  answer  of  the  defend- 
ant denied  that  any  money  was  due  upon 
^ther  cause  of  action,  and  particularly  plead- 
Ad  as  to  tbe  aeoond  that  recovery  was  barred 


by  tbe  provialms  of  section  839,  Code  of 
Civil  Procedure.  A  separate  written  con- 
tract ratwed  into  ccmtemporaneonsly  witli 
the  execution  of  tbe  promissory  note^  was  set 
out  in  hnc  verba  in  the  answer,  and  was  ad- 
mitted by  the  plaintiff  to  bave  been  mad^  to 
which  contract  reference  will  hsrdiiafter  be 
made. 

[2,  S]  Tbe  first  objectlcm  urged  by  appel- 
lant is  that  the  promissory  note  was  not  due 
at  the  time  the  action  was  brought  TMs  suit 
was  conunenoed  by  tbe  filing  of  the  original 
complaint  on  September  10, 1916.  Tbe  note, 
as  will  be  observed,  was  payable  **on  or  be- 
fore four  years  after  date.*"  Tbe  maturity 
date  for  the  principal  of  tbe  note,  therefore, 
had  not  arrived  at  the  time  tbe  hctUm  was 
brought  Nm  could  it  be  claimed  that  under 
the  terms  of  tbe  note  a  right  of  action  existed, 
assuming  tbat  there  bad  been  default  In  tbe 
payment  of  Interest,  for  the  note  provides 
that  if  tbe  interest  be  not  paid  it  shall  be 
compounded  and  added  to  tbe  principal. 
Counsel  for  appellant  cites  pertinent  author- 
ity to  tbe  effect  that  under  such  a  reading  of 
the  note  it  was  optional  with  the  mak^ 
whether  abe  should  pay  tbe  interest  at  the 
quarterly  due  dates  or  submit  to  the  amounts 
being  added  to  the  principal  to  be  ooUected 
upon  maturity  of  tbe  whole.  Wood  v.  Wbia* 
ler,  67  Iowa,  676,  25  N.  W.  847.  It  U  very 
clear,  thai,  that  plaintifTs  suit  was  prema- 
ture as  to  any  recovery  for  interest  on  tbe 
note,  and  tbe  court  should  bave  disallowed 
that  claim.  It  moreover,  apitears  that  the 
contract  which  was  made  extemporaneously 
with  the  note,  defendant  had  given  a  deed  to 
certain  real  pr<^rty  and  a  bill  of  sale  of 
certain  fixtures,  furniture,  etc*  of  an  apart- 
ment bouse,  all  of  which  instruments  were  so 
made  as  security  tot  tbe  paymfliit  of  tbe  note. 
The  note  then  became  one  which  was  secured 
in  part  by  a  mortgase  npon  fmI  propniy, 
which  would  require  that  the  plaintiff  pro- 
ceed by  foreclosure  before  obtaining  personal 
Judgment  upon  the  note  against  the  maker 
thereof.  Lodge  v.  Tnrman,  24  Cal.  886. 

[4]  As  to  tbe  second  alleged  cause  of  ac- 
tion, tbe  court  failed  to  make  a  finding  upon 
the  plea  of  the  statute  of  limitations,  or  to 
find  (assuming  tbat  such  lattOT  finding  would 
l>e  sufficient),  facts  showing  that  the  Items 
sued  for  in  the  second  alleged  cause  of  ac- 
tion did  not  accrue  more  than  two  years  prior 
to  the  commencement  of  the  suit  There  was 
no  finding,  either,  tbat  said  Iteam  constituted 
an  open-book  account  which  would  be  sub- 
ject to  the  four-year  limitation  under  the 
provisions  of  section  337,  Code  of  Civil  Pro- 
cedure. Appellant  was  entitled  to  have  a 
finding  upon  the  issue.  See  Duff  v.  Duff,  71 
Cal.  613, 12  Fac.  670,  In  wblcb  It  is  said: 

"If  tbe  court  finds  that  the  cause  of  action  is 
not  barred  by  the  statute  of  limitationa,  it 
should  so  find,  and  not  merely  ¥acts  from  which 
it  may  be  inferred.  This  court  is  not  authorised 
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to  inte  AMtv-from  fteti  fonad;  Oat  It  tbe 

porinee  of  the  trial  court.** 

See,  alio^  Laoo  t.  De  Toro,  91  Gal.  405,  18 
Pac,  S86,  27  Faa  1082.  It  may  be  conceded 
that  tlu  posltltm  of  req>ondeiit  witb  regard 
to  the  second  alleged  cause  of  action  Is  cor- 
rect, and  that  the  evidence  In  the  case  showed 
that  the  charges  became  an  open-book  account, 
iud  that  the  four-year  statute  of  limitation 
applied.  As  we  bave  shown,  however,  the 
fiDcUng,  in  order  to  support  the  Judgment, 
ihoald  have  determined  the  Issue  presented 
bithat  regard. 

TtM  appeal  from  the  order  denying  the 
motim  for  a  new  trial,  for  the  reasons  stated. 
Is  dismissed.  Tb»  Judgment  appealed  from  Is 
mecsed. 

We  oonciir:  OONBBZ,  P.  J.;  8HA.W,  J. 


HAZZABO  T.  JOHNSON  et  aL    (Ov.  8081.) 

(District  Coort  of  Appeal,  Second  District,  Di- 
TisioB  1,  CaHfomia.  Dec,  16,  101&.  Bebear- 
ing  Denied  Jan.  12,  1920;  Hearing  Denied 
b7  Supreme  Oonrt  Feb.  IS,  1920.) 

1  PiamEiraxp  «sb109— Fm  ohabmbd  with 
sunm's  khowuoob. 
O&e  dealing  with  a  partnership  cannot  be 
to  have  been  gnilty  of  miBrepresentatio;D, 
vbere  one  of  the  partners  was  in  posseaalon  of 
■U  the  facts,  under  Civ.  Code  ff  2382,  2429. 

Z  IbHBB  AND  Knnauu  «ss92S(4>— WAn  or 
imDATXT  or  ABaaamn  wobk  dobs  hot 

nPAia  EXOHT  TO  PAIEIfT. 

Tiie  fact  that  the  owner  of  an  uncontested 
Basaag  didm  on  whidi  the  required  assesBment 
Tork  has  been  done  has  not  filed  an  affidavit 
ibiwiDg  woric  for  a  particular  year  does  not  im- 
piir  hia  rfg^ht  to  a  patent 

8.  Hikes  and  UNERAxa  «=s>58— Bxscisazoir 

or  UIHXNO  I.EASS  ICUST  BE  FBOHFT. 

One  entitled  to  readnd  a  leaae  of  mining 
property  contatni^ig  an  option  on  the  ground  of 
fraud  mast  rescind  promptly  apon  discovering 
(defraud;  dv.-Code,  1 1691,  being  mandatory, 

1  iSjsm  Alio  laifEaAZA  4=>63— Obuoahokb 

TEBKIKATKO  BT  DBFAUi;!  IN  FATKENT  OF  IH- 
STALUCEMTS  TTKDEB  MlSmQ  IXASK. 

Failnre  to  make  a  payment  due  under  a 
lease  of  a  mine,  the  lease  containing  an  option 
to  purchase,  and  the  purpose  of  the  lease  being 
the  sale  and  pnrdwse  of  the  mine,  time  being 
opresaly  agreed  to  be  of  the  essence  of  the 
tontraet,  terminated  the  leaae,  and  consequoitly 
the  option. 

S.  UlETES  AHD  ICINBBAtiS  4=963— YENDBB  IH 
DETAULT  OAlflf  or  BE80IND  rOB  FACTS  KHOWH 

to  am  Rox  BBonrnxHO. 
One  leasing  a  mine  with  option  to  par- 
^^nt  is  not  entiUed  to  rescind  on  the  ground 
ot  defectiva  title,  etc..  where  the  facts  wwe 
kiomi  to  1dm  prior  to  entering  into  the  agree* 


ment  and  he  took  posseashm  and  operated  the 
mine  until  he  found  tliat  the  resolts  were  not 

satisfacfory,  and  cannot,  after  default  In  pay- 
ment of  an  Installment,  claim  that  the  vendor 
was  first  in  default,  in  that  he  was  to  be  at 
all  times  ready  to  convey  good  title. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  George  W.  Hazzard  against 
James  M.  Johnson  and  others.  From  a 
Judgment  in  tAvor  of  some  of  the  defendants 
upon  a  cross-complaint  plalntifl  aK>eal8< 
Beversed. 

Wright,  Wlnnek  ft  HcKe^  of  San  Diego, 
for  appelant 

Jas.  a,  Pfanstlel,  Tbam  Stevens,  and 
ObBB.  a.  Briggs,  all  of  San  Diego,  for  re- 
spondents. 

CONBEY,  P.  J.  Plaintiff  appeals  from  a 
Judgment  for  $8,^.30,  mtered  In  favor  of 
defendants  Johnson,  Wlllard,  and  Skeats 
upon  tlwlr  cross-complaint. 

On  Dec«nber  11,  1916,  the  j^intlfr,  as 
party  of  the  first  part,  and  the  defendants 
In  their  capacity  as  partners  doing  business 
under  the  firm  name  of  North  Hubbard  Syn- 
dicate, as  parties  of  the  second  part,  entered 
into  a  ccmtract  In  writing,  whereoy  the  first 
party  leased  to  the  second  parties  a  certain 
"mine,  mining  claim,  and  mining  pr^terty" 
in  San  Diego  cotmty,  known  and  described  as 
the  North  Hubbard  mine,  "together  with 
the  appurtenances  thereto,"  including  vari- 
otis  items  of  machinery,  tools,  and  ai^ances, 
*'aIso  four  buildings  now  upon  said  premises, 
to  wit,  one  engine  house,  one  triadksmlth 
shop,  one  boarding  house,  and  one  bunk 
house."  ^Is  lease  was  to  run  for  a  term 
of  three  years,  beginning  with  Deconber  IB, 
1915,  "unless  sooner  forfdted  or  terminated 
through  the  violation  of  any  covenants  here* 
inafter  against  said  lessees  reserved,  ta 
through  their  f&llure  to  exercise  th^  op- 
tional right  to  pnndiase  said  pr<q;>ertles  hevs- 
Inafter  given,  or  to  make  the  payments 
therefor  strictly  as  hereinafter  required.** 
The  lessees  were  "to  pay  the  lessor  the  sum 
of  $100  colnddently  with  the  signing  of  these 
presents,*'  and  also  certain  royalties.  It 
was  further  agreed  that — 

"Upon  the  violatitm  by  said  lessees,  or  any 
person  under  them»  of  any  covenant  or  cove- 
nants lurein  reswved.  tiie  term  of  this  lease 
at  the  option  of  said  lessor  shall  expire  and 
the  aame  and  the  said  premises  with  the  ap- 
purtenances thereto  Bhall  become  forfeited  to 
aaid  lessor,  and  the  said  lessor  or  hla  agents 
may  thereupon  enter  upon  said  premises  and 
dispossess  all  persons  occnpybg  the  same,  and 
with  or  without  force,  and  with  or  without  pro- 
cess of  law.  Or  at  the  option  of  said  lessor 
the  said  tenants  and  aU  persons  found  in  occu- 
pation may  be  proceeded  against  as  trespassars 
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from  fbe  b^clmiliic  of  nU  tonn,  boUi  w  to 
»7Blt7  and  the  ore  serered  tterefirom,  or  aa 
fidlty  of  wdawfal  detainer. 

"And  In  consideration  of  aaid  initial  payment 
of  $100,  the  party  of  the  first  part  hereby  gives 
to  the  parties  of  the  eecoDd  part  the  optional 
right  to  porchase  said  mine,  nUning  claiia,  and 
premises,  together  wt£h  all  the  mppartenances 
and  other  property  hereinbefore  specified,  for 
the  sum  and  amount  of  $15,000,  payable  as  foI< 
lows:  Said  $100  Initial  payment  for  rental  io 
that  event  to  apply  on  said  purchaae  prifje,  and 
the  residae  to  be  paid  $1,900  on  or  before  90 
days  from  the  date  hereof;"  the  remaining 
$18,000  to  be  paid  In  three  inatallments,  the 
last  payable  on  or  before  December  15,  1018. 

"All  or  any  of  said  payments  may  at  the  op- 
tion of  Uie  lessees  be  made  prior  to  the  date 
on  which  they  ar«  herein  required  to  be  made, 
and  an  royalties  to  be  paM  to  the  lessor  under 
the  terms  hereof  shall,  In  the  event  of  the  ex- 
ercise by  the  lessees  of  their  optional  right  to 
purchase,  apply  npon  the  installments  of  the 
purchase  price  next  to  fall  due. 

"But  it  is  hereby  expressly  understood  and 
declared  that  this  lease  and  agreement  la  made 
In  contemplation  of  the  ezerdae  by  the  lessees 
of  said  option  to  parchase,  and  not  otherwise, 
and  that  in  the  event  of  the  fallnre  of  the  les- 
■eOB  to  exerdse  said  option  or  to  make  either 
or  any  of  the  payments  of  $1,900,  $3,000,  $0,- 
000,  and  $5,000  hereinbefore  specified  strictly 
within  the  time  allowed  for  bo  doing,  such  fail- 
ure shall  at  the  option  of  the  lessor  work  a 
forfeiture  not  only  of  said  option  to  purdiase 
but  of  this  lease  aa  well;  and  any  forfeiture  of 
this  lease  by  said  lessees  shall  alao  at  the  op- 
tion of  the  lessor  work  a  forfeiture  of  lald  op* 
tional  right  to  purchase,  and  all  payments  made 
shall  be  forfeited  to  tiie  lessor  and  vendor. 

"In  the  event  of  the  exerdae  by  said  lessees 
of  their  optional  right  to  purchase  said  prop- 
erty and  of  the  payment  by  them  pnranant  to 
the  terms  hereof  of  the  first  $2,000  of  the  pur- 
chase price  in  full,  within  the  time  herein  pro- 
vided for  BO  doing,  the  lessor  agrees  coind- 
dently  therewkh  to  make  and  deposit  In  escrow 
with  the  bank  at  which  payments  are  to  be 
made  a  good  and  suffident  deed  of  conveyance 
of  said  premises  and  other  property  hereinbe- 
fore described  to  said  lessees,  to  be  by  soch 
bank  delivered  to  said  lessees  upon  their  full 
compliance  vrithin  the  time  hereinbefore  allow- 
ed for  so  doing,  with  the  terms  of  sale  of  said 
mine  and  property  herein  before  spedfied,  and 
after  foil  payment  by  them  of  the  entire  pur- 
chase price  tiiereof." 

Under  date  of  Uaidi  10,  1916,  tbe  parties 
made  and  executed  an  eztenslcm  agreement 
wberet^  the  plaintlffl  otended  the  time  for 
making  the  said  payment  of  $1,900  for  an 
additional  60  days  over  and  above  the  time 
allowed  by  the  original  agreement'  Tbe  time 
was  thus  extended  to  the  tenth  day  of  May, 
1016.  As  one  of  the  conditions  of  this  ex- 
tension, the  lessees  agreed: 

"That  the  gross  proceeds  of  each  dean-up  of 
the  working  of  said  premises  during  the  period 
of  such  extension,  up  to  tbe  sum  of  $1,900, 
shall  be  tamed  over  to  said  George  W.  Haz- 
sard  for  the  purpose  of  making  the  said  $1;900 
payment." 


It  was  further  agreed  that— 

**In  the  event  the  prooeeda  of  the  dean-ups 
of  the  worUnc  of  said  premlsiM  during  the  pe- 
riod of  such  extension  shall  be  inauffldent  to 
make  said  payment  of  $1,900.  tiien  Hbat  as  a 
prerequisite  to  the  further  working  of  said 
mine  by  the  parties  of  the  second  part  said 
Johnson,  WiUard,  and  Skeata  will  make  good 
to  said  George  W.  Haxzard  any  defidency  in 
said  $1,000  payment;  provided,  however,  that 
the  only  penalty  for  failure  so  to  do  will  he  the 
forfdture  of  any  further  right  to  continue  un- 
der said  leaae.  This  agreonent  is  not  intended 
to  alter  the  terms  of  tiie  arrangement  between 
the  four  parties  of  the  second  part  as  between 
themselves,  but  is  intended  merely  as  on  ar- 
rangement between  them  of  the  one  part  and 
said  George  W.  Haxzard  as  of  the  other." 

By  bis  complaint  the  plabitlff  alleged  the 
execution  of  the  said  agreement  and  exten- 
sion thereof,  and  further  alleged  that  the 
defendants  had  not  paid  the  sums  due  under 
the  contract  and  had  not  delivered  to  plain- 
tiff the  proceeds  of  dean-ups  made  on  the 
mine  aa  required  by  the  omtract  and  ex- 
tcaislim  thereof;  and  demanded  that  the 
defoidants  be  required  to  account  for  tbe 
proceeds  of  whatever  things  ot  value  they 
had  taken  from  the  mine,  and  that  plaintiff 
have  Jndgmrait  for  the  amount  so  ascertained. 

At  the  thne  of  tiie  trial  of  this  actttm  the 
ofily  proceeds  of  the  mine  not  paid  to  the 
plaintiff  consisted  of  certain  bnlllon  which 
by  stipulation  had  been  deposited  In  a  bank 
In  escrow  pending  die  legal  detemUnatlon  of 
tlie  rights  of  the  parties.  Before  the  findings 
were  filed  this  bullion  was  ddlvered  to  the 
plaintiff,  who  ttierehy  obtained  all  that  he 
was  seeking  to  recover  in  tUa  actltm. 

The  croes-complaint  of  defendants  John- 
son, Wlllard,  and  Skeats  dedares  upon  a 
cause  of  action  for  resdaslon  of  the  cmtmct. 
Facts  are  allied  tiiowlng  that  Haazard  and 
UcBimrr  conspired  together  to  deceive  and 
defraud  the  croes-complalnants ;  that  Ha:e- 
zard  did  not  own  tbe  mine ;  that  the  build- 
ings referred  to  in  the  contract  were  not  on 
the  mine,  and  did  not  belcmg  to  Haazard; 
that  the  mine  was  subject  Jto  certain  ease- 
ments detrimental  to  its  value;  that  these 
defects  of  title  were  unknown  to  crosa-com- 
plalnants  until  the  12th  day  of  Sfay,  1916, 
and  were  concealed  from  cross-complainants ; 
that;  relying  upon  Hamard'a  representation 
that  he  owned  and  was  able  to  omvj^  all 
of  said  prt^erty,  cros»compIahiant8  entered 
into  the  c«itra<^  took  possession  <^  die  mine, 
and  expeaAea  thereon  various  sums  ot  money 
and  much  time  and  labor,  to  tiiefr  damage, 
etc.  It  was  farther  alleged  that  on  Hay 
24,  1916,  and  before  Hazaard  gave  notice  of 
his  Section  to  exerdse  his  coition,  if  he  had 
any,  to  dedare  the  cratract  ot  lease  and  op- 
Uoa  ftwfeited  cross-complainants  gave  nottoe 
of  resdaslon,  delivered  the  property  to 
Haszard,  and  demanded  that  Hazzard  re- 
fund the  moneys  extended  by  jthon,  and  re- 
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imbane  than  for  tbe  Hme  and  labor  ex- 
pended by  them  on  acconnt  of  said  lease  and 
option ;  tbst  Kuwird  failed  and  refused  to 
make  nich  luiyiiient  and  reimbursemeDt 
Plaintiff,  HaBzard,  baring:  answered  the 
cron-complalnt.  the  case  went  to  trial  on 
tbe  issues  tendered.  The  court  made  Its 
flndlngB  and  entered  the  Jodgment  In  favor 
of  cross-complainants,,  from  whldi  indpnent 
thla  appeal  la  prosecuted. 

Some  time  prior  to  December,  1915,  Mo- 
Henry  had  been  the  owner  of  an  Interest  In 
the  North  Hubbard  mine  as  lessee  and  pur- 
chaser Tlrtoe  of  certain  contracts  between 
biffi  and  Hazzaid.  This  interest  had  expired. 
At  the  time  of  the  commencement  of  the 
transactions  here  in  question  HcHenry  had 
ao  Interest  In  this  mining  property.  He 
waa  anrlons  to  obtain  another  lease  and 
option  to  purchase  and  Hazsard  was  wtlUng 
to  giTe  him  the  (^)portQnit7.  Under  these 
drcumstanoes.  McHenry  negotiated  with 
cross-complainants  and  they  entered  into  a 
copartnership  nnder  the  firm  name  <tf  the 
North  Hnbbard  Syndicate,  for  the  purpose 
of  leasing,,  porchaslng,  and  operating  tbe 
North  Hubbard  mine.  The  omtract  of  leaae 
and  option  and  the  extension  thereof  were 
made  by  Hazard  with  this  partnership. 
There  is  no  eridence  to  sustain  the  court* s 
flndtaig  that  Hazsard  well  knew  that  Mc> 
Hovy  was  prlTately  financially  Interested 
In  the  lease  and  option  other  than  as  a  mem- 
ber of  the  partnership,  and  there  Is  no  evi- 
dence that  such  private  and  separate  In- 
terest existed.  The  evidence  shows  without 
ODnlllct  that  at  all  times  from  the  beginning 
to  the  end  of  these  tiansactlcHis  McHenry 
WIS  folly  acquainted  with  fbe  tacts  ccncem- 
iDg  tbe  tide  and  condition  of  the  mine  and 
minhig  propwty,  Indudlng  ttie  fact  that  no 
patent  for  tbe  mine  had  been  issued,  that 
certain  of  fbe  bnildlngii  described  in  the  coo- 
tnct  were  located  on  an  adj<^nlng  mine  and 
not  (HI  the  Nmth  Hnbbard  mine,  and  that 
the  contract  had  bem  made  which  croea- 
omplainanta  claim  constituted  a  detrimental 
neement  on  the  mining  property.  In  Ita 
findings  of  fact  the  court  found  that  Hazzard. 
for  the  purpose  of  inducing  cross-complaln- 
uts  to  execnto  the  contract,  falsely  and 
fnudolently  represented  that  he  was  the 
ovDer  and  entitled  to  possession  of  saM 
bnlMlngB  and  that  all  of  said  bnlldlDgs  were 
located  upon  the  mining  claim;  that  cross- 
comptalnants  relied  niton  8u<^  representa- 
fiao*  and  believed  th&n  to  be  true  and  were 
litduced  thereby  to  enter  into  the  contract 
and  the  aald  extension  thereof;  that  said 
representations  were  untrue  and  that  Haz- 
ard did  not  own  either  of  said  buildings 
ud  that  three  of  them  were  not  located  on 
ttie  mining  property,  but  were  located  upon 
■n  adjacent  mine  not  owned  by  him ;  that 
the  fact  that  these  buildings  were  not  located 
upon  Oie  mining  dalm  greatly  lessened  tbe 


valne  thereof  and  detrlmeatally  affected  its 
operation ;  that  Hazxard  was  not  the  owner 
of  the  legal  title  to  the  mine,  the  title  being 
during  all  <tf  said  times  In  the  United  States ; 
ttiat  the  Nortti  Hubbard  ndne  has  never  been 
and  la  not  a  patented  mine ;  that  cross-com- 
plainants did  not  know  at  the  time  of  enter- 
ing Into  Bald  contract  and  extensicn  thereof 
that  the  plalntlft  did  not  own  the  legal  title 
to  said  mine  and  did  not  ijecome  Informed 
of  thla  fact  untU  May  12,  1916;  that  on  the 
8d  day  of  April,  1914,  McHenry  as  owner  of 
the  North  Hubbard  mine  entered  Into  an 
agreement  with  the  owners  of  an  adjacent 
mine  purporting  to  create  eas^ents,  servi- 
tudes, and  Incumbrances  upon  the  North 
Hnbbard  mine  and  mining  claim ;  that  on 
the  28th  day  of  April,  1914,  McHenry,  by 
conveyance  from  Hazzard,  became  the  owner 
of  Haaard's  Interest  In  the  North  Hnbbard 
mine  and  mining  property ;  that  on  the  20th 
day  of  May,  1914.  McHenry  and  the  owners 
of  said  adjacent  mine,  D.  D.  Bailey  and  Mrs. 
J.  O.  Bailey,  duly  acknowledged  said  written 
agreement  before  a  notery  public,  and  that 
subsequ^t  to  April  28, 1914,  McHenry  recog< 
nlfeed  and  ratified  aald  agreement;  that  the 
«dstence  of  said  agreenent  was  not  made 
known  to  cross-complalnants  at  the  time  ttf 
the  execution  of  said  lease  and  option  to  pur- 
chase said  North  Hnbbard  mine,  nor  there- 
after until  the  12th  day  of  May,  1916;  that 
said  written  agreement  remained  In  foil 
force  and  effect  at  all  of  the  times  mentioned 
In  the  comidalnt  and  cross-complaint  and 
greatly  diminished  the  value  of  the  North, 
Hubbard  mine  and  mining  daim.  It  sbould 
be  noted  here  that  McHenry,  in  April,  1915, 
bad  reotmve^  to  Hazsard  all  ot  bis  Interest 
in  the  prop»ty. 

The  conrt  found  that  the  evidence  does  not 
support  the  allegations  of  conspiracy  stated 
In  the  cross-complaint  between  Hazzard 
and  McHenry.  But  the  court  also  found 
that  McHenry  did  not,  during  any  of  the 
times  covered  by  fliese  truisactlons,  act  in 
good  fiilth  with  his  copartners  **wlth  refers 
ence  to  the  representations  and  concealments 
aforesaid,  and  the  said  <^rge  W.  Hazzard 
permitted  tite  said  J.  M.  McHenry  to  act 
as  his  renn-esentetlTe  In  dealing  with  the 
said  North  Hubbard  mine  at  the  time  of  the 
execQtlon  of  the  said  lease  and  option  to 
purchase  said  mine." 

The  flading  that  the  evidence  does  not  sup- 
port the  allegation  of  conspiracy  Is  undoubt- 
edly correct.  It  may  further  bo  conceded, 
for  the  purposes  of  this  dedsion,  that  Mc- 
Henry did  not  act  in  good  faith  with  his  co- 
partners, the  crosa-complalnante.  Buc  we 
have  searched  the  record  In  vain  to  find 
evidence  sufficient  to  support  the  finding 
that  Hazzard  permitted  McHenry  to  act  as 
his  representative  at  any  time  or  in  any 
manner  In  the  course  of  these  transactions. 
It  was  shown  that  Hazzard  was  very  friend- 
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1j  toward  HcHenry  and  was  rery  wQllng 
to  give  him  an  opportunity  to  become  inter- 
ested a  second  time  In  this  mine  because  the 
mine  had  been  nniwoAtable  to  McHenir  un- 
der his  former  lease;  bat  It  Is  perfectly 
dear  from  the  evldrace  (and  there  la  nothing 
to  the  contrary)  that  Hassard  dealt  with 
McHenry  exactly  on  the  same  basts  that  he 
dealt  with  the  cross-comphilnantB ;  that  is 
to  say,  he  dealt  with  each  and  all  of  tbem 
equally  as  members  of  the  copartnership 
with  which  he  was  making  Ihe  lease  and 
contract ;  and  he  bad  no  knowledge  or  notice 
of  any  foct  informing  him  oe  warning  bim 
that  McHenry  was  not  dflBllng  In  good  faith 
with  his  partners. 

[1]  The  only  evidence  contained  in  the 
record  of  any  representations  made  by  Ha£- 
aard  of  the  facts  whl(^  he  is  charged  with 
having  misrepresented  are  the  represrata- 
tlons  whldi  might  be  Implied  1^  law  fnnn 
the  fact  that  he  made  the  lease  and  con- 
tract set  out  in  the  pleadings  and  said  ex- 
tension ttiereof.  Assuming  that  Hazsard 
had  not  yet  obtained  a  patent  fttr  the  mine^ 
and  that  some  of  the  buildings  described 
In  the  contract  were  not  located  on  the  min- 
ing claim,  and  that  the  mine  was  subject  to 
the  easements  complained  of  by  cross-com- 
plainants, there  was  no  mlsrepresentatlcm 
by  Hazsard,  rince  all  of  these  facts  were  well 
known  to  McHenry,  who  was  a  member  of 
fbe  partnership  with  which  the  contract  was 
made.    Civ.  Code,  SI  2428.  2332. 

[2]  So  far  as  the  title  is  concerned  the  evi- 
dence is  positive  and  uncontradicted  that 
Hazsard  had  been  In  poeaesslon  of  the  mine, 
subsequent  to  Its  locatl<Hi,  ever  since  he  pur* 
chased,  the  claim  In  the  year  1884.  The 
assessment  work  had  been  done  for  many 
years,  and  paid  for  by  Heszard.  There  was 
no  contesting  dalm,  and  he  was  In  a  position 
to  obtain  a  patent  whenever  he  would  care 
to  make  proof  and  apply  for  It.  The  fact 
that  he  had  not  filed  an  affidavit  showing 
assessment  work  for  the  year  1815  (which 
work  in  fact  had  been  Aooe)  did  not,  under 
these  drcumstances,  Impair  his  rights  In 
the  premises.  Undl^  on  Mines  (8d  Ed.) 
H  62,  688,  and  274. 

[3]  The  cross-complainants  were  guilty 
of  laches  to  an  ext«it  which  deprived  them 
of  the  right  to  rescind  the  contract  on  ao 
count  of  any  of  the  alleged  Imperfectlrais 
of  title.  A  person  entitled  to  rescind  a  con- 
tract "must  rescind  promptly,  upon  discover^ 
Ing  the  facts  which  entitle  him  to  rescind. 
If  he  Is  free  from  doress,  menace,  undue 
Influence,  or  disability,  and  Is  aware  of  bis 
right  to  rescind."  Civ.  Ctode,  |  1681.  He 
may  not  wait  to  ascertain  whether  the  trans- 
action will  be  profitable  to  him,  and  so  leipeca- 
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late  upon  the  property  and  rights  of  the 
adverse  party.  "In  sndi  a  case  a  party 
cannot  wait  until  time  shall  dnnonstrate 
whether  the  contract  soo^t  to  be  rescinded 
turned  out  to  be  good  or  bad ;  and  this  U 
particularly  true  In  a  new  country,  where 
values  diange  rapidly.**  Hammond  r.  Wal- 
lace, 86  GaU  622.  681,  24  Pac.  8S7,  838  (20 
Am.  St  Bep.  288).  It  is  also  particularly 
true  in  relation  to  cmtracts  concerning  mln> 
Ing  propert7.  The  language  of  the  Code, 
above  stated,  requiring  iHmnptness  In  rescind* 
Ing  upon  discovery  ot  the  fraud,  Is  manda- 
tory. Marten  v.  Bums  Wine  Ca,  89  CaL 
866,  83  Paa  1107. 

[4].  Cross-complainants  did  not  attempt  to 
rescind  the  oontract  until  after  the  time  al- 
lowed by  the  extension  agreement  had  ex- 
pired. Hazzard  refused  to  further  extend 
the  time.  This  being  so,  and  the  required 
payment  bdng  not  made,  the  lease  was  at 
an  end,  and  by  the  terms  of  the  contract 
the  optton  expired  with  the  lease.  By  failure 
to  make  the  payment  due  on  the  l(Hh  day  of 
May,  1919,  tile  defodants  committed  a 
breach  which  placed  them  in  default  and 
terminated  the  lessor's  obligattmis.  Schwer- 
in  Sstate  Realty  Co.  r.  Slye,  173  Cat  170, 
169  Faa  420.  Time  was  e^iessly  agreed 
to  be  ct  the  eeaatee  ot  the  contract 

[5]  Gross-complainants  contend  that  Has- 
■ard  was  first  in  de&ult  and  tiiat  there- 
tore  their  failure  to  pay  within  the  stipu- 
lated time  did  not  deiniTe  tiion  of  Hie  right 
to  rescind.  This  contention  is  based  npcm 
the  fact  that  OuSx  payments  were  to  be 
made  on  or  befbre  the  stated  dates,  and  that 
therefore^  by  the  terms  ct  the  contract,  Has- 
zard  was  bound  to  be  at  all  tlifies  ready  to 
convey  good  title.  Burks  v.  Davles,  86  Oal. 
110,  24  Pac.  613,  20  Am.  St  Sep.  218,  and 
Prentice  v.  Ersklne,  164  Cal.  446,.  129  Pac. 
68S,  are  relied  upon  In  support  of  their  argu- 
ment Giving  full  credit  to  these  dedslons, 
they  are  not  applicable  where,  as  we  have 
found  to  be  true  here,  the  parties  attempting 
to  rescind  made  their  contract  knowing  (th& 
knowledge  of  one  partner  being  the  knowl- 
edge of  all)  all  of  the  facts  on  which  they 
rest  their  claimed  right  of  rescission.  Hav- 
Ing  made  their  contract  with  those  facts  in 
view,  and  having  taken  into  possession  and 
operated  the  mine  until  they  found  that 
the  results  of  the  enterprise  were  not  satis- 
factory, they  should  not  then  be  permitted 
to  use  those  same  facts  as  their  Justification 
for  repudiating  the  contract,  by  asserting 
that  the  adverse  party  was  first  In  defanlt; 

The  judgment  Is  reversed. 

We  amour:  SHAW,  J.;  JAMES,  J. 
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TBAOT  BBIOK  ft  ABT  STONE  OO.  T. 
WUJtHTIUtt  at  aL   (dv.  81110 

(IKstEiGt  Oonrt  of  Appeal,  lint  IMitrict.  DItI- 
■lou  1,  OUifOniia.   De&  6,  1919.) 

L  BnnKirox  »jw  112(^>^Paboi.  sviDEnOB  or 
WABBAirrr  not  nfADHisaiBu  as  vabtxhq 

WBITTUf  COniKAcr  TO  FURNISH  1UTKSIAL& 

In  actVm  for  price  oC  materials  actually  fur- 
nisbed  under  a  oontnct  having  inceptum  In 
oral  axreementa  wnral  months  beflbre  making 
of  fonnal  vrltten  contract,  presented  simply 
to  forniah  eridenea  aa  to  valne  of  materials 
mpplied  under  Its  terms,  considerable  material 
havinf  been  supplied  nnder  the  oral  contract 
prior  to  the  maldng  of  the  writins,  admiaaion 
of  parol  eridence  as  to  warranty  claimed  to 
bare  been  given  bj  plaintifTa  numager  daring 
tbe  onJ  negotiations  vas  not  inadmisdble  as 
varying  the  written  contract,  which  was  rilent 
as  to  warrant. 

2.  Afpbai.  and  sebob  «=»563<2)  —  Inbteuo- 

nONS  HOT  FBEasimCD  BT  AFFXAZ.  ON  ALTEB- 
MATXn  ICEIHODUin  ABSENCE  OF  BHOWINQ  OT 
CESTXnCATIOir  BT  -RIAL  JUDOK 

On  appeal  taken  on  tbe  altomatlye  method 
provided  bgr  Code  dr.  Proc.  i  903a.  reqairing 
appellant  to  forniah  a  repoitet'a  tnuiaerlpt  of 
tbe  testimonT,  of  the  rolinga  of  the  court,  of 
the  instroctlont,  and  of  all  objections  and  ex- 
ceptions of  eoonael  occurring  dturing  trial,  where 
tbe  instractionB  given  are  omitted  from  the  re- 
porter's transcript,  but  included  in  the  clerk's, 
apparently  made  a  part  of  tbe  record,  in  the 
abeence  of  anything  to  show  they  were  certi- 
lied  by  the  trial  judge  to  be  correct,  or  were 
tbe  InstnwtiiHU  aetnally  given,  though  at  the 
foot  of  eoeb  a  typawrltten  notice  appears, 
"Given.  Judge,"  or  ■*Befiised,  Jodge^" 
toA  iiialiucHona  are  not  pHH^eriy  pnauted, 
and  cannot  be  conddered. 

Appeal  from  SBperlor  Conrt,  San  Dtego 
County;  W.  A.  Sloane,  Judge. 

Action  by  the  Tracy  Brick  ft  Art  Stone 
Company  against  F.  H.  Wnrster  and  others, 
copartners,  etc.  From  jodgmoit  for  defend- 
ants on  their  croea  croni^aint,  plaintiff  ap* 
peals.  Affirmed. 

Croiudi  &  Gbambom^  of  San  Dlego^  toe  ap- 
pelant 

HennlBg  ft  McGee  and  Wright  &  McKee^ 
all  of  San  DiegO)  for  respondents. 

BICBAIU>8.  J.  ThlB  la  an  appeal  from  a 
jo^meiit  in  tayot  of  tbe  defendants  upon 
their  croKhcomplaint  in  an  actlm  brought 
Iv  tbe  plaintiff  to  recover  an  allied  bal- 
ance of  17,840.  daimed  to  be  doe-  for  mate- 
rlala  famUhed-by  the  ptalntlfl  to  the  defend- 
ants at  their  vedal  Instance  and  request, 
<tf  tbe  reaaonaUe  valne  of  915,188.78,  upm 
which  certain  payments  were  made,  leering 
a  balance  In  tbe  amomut  for  wblcb  salt  was 
bron^t 

The  deftedanta  in  thdir  answer  admitted 


that  tbe  etcme  work  and  ornamental  mold- 
ings referred  to  in  the  cconplaint  had  been 
ddivered  to  th^  by  the  plaintiff  for  nse  In 
the  ctmstnictioa  of  a  certain  building  being 
erected  by  the  defendants  in  the  city  of  San 
Diego,  but  denied  that  tiie  reasonable  valae 
of  said  materials  was  the  som  of  ¥15,188.78, 
or  any  other  sum,  and  alleged  that  said  ma- 
terials were  of  no  value  whatever.  They 
further  presented  a  cross-complaint  wherein 
it  was  averred  that  the  plaintiff  had  deliv- 
ered to  the  defendants,  at  their  special  in- 
stance and  request,  the  atone  work  and  or- 
namental moldings  referred  to  In  the  com- 
plaint, but  that  in  so  doing  the  plaintiff  bad 
represented  and  warranted  to  the  defend- 
anta  that  said  materials  so  ddlr^red  wore 
durable  and  wonld  stand  the  weather  and 
climatic  conditions  existing  in  the  dty  of 
San  Diego,  and  were  In  every  way  fit  and 
desirable  to  be  used  in  the  construction  of 
the  bnildlng  In  which  they  were  to  be  used ; 
that  aaid  stone  work  and  omameatal  mcdd- 
Ings  were.  In  fact,  worthless,  and  became  so 
disintegrated  when  used  In  tbe  construction 
of  said  building  that  it  wonld  be  necessary 
to  remove  all  of  said  matolal  therefrom; 
tb&t  tbe  said  defraidanta  bad  already  paid  to 
plaintiff  on  accoimt  of  sncb  material  tbe 
sum  of  $7,348.37,  the  retain  of  wbtch  sum 
they  donandea  In  tbe  inayer  to  Sielr  croaa- 
complaint 

The  pUdntlff.llled  an  answer  to  said  cross- 
complaint  denying  in  detail  tbe  allcsatlons 
Qiereof,  and  alleging  that  whatever  deteri- 
oration there  might  have  been  in  said  mate- 
rials so  furnished  by  It  was  due  to  the  negli- 
gence of  the  defendants  in  the  treatment  and 
uae  of  said  material  in  their  said  building 
and  In  the  course  of  construction  thereof. 

The  cause  went  to  trial  before  a  Jury  upon 
the  issues  thus  made  up,  and  from  the  evl- 
daioe  educed  at  sm^  trial  tbe  following 
facta  appeared  In  relation  to  tbe  Inc^jtlon 
and  conduct  of  the  negotiations  between  the 
parties  with  respect  to  the  subject-matter  of 
this  suit:  The  Tracy  Brick  ft  Art  Stone  Com- 
pany was.  In  the  latter  part  of  fhe  year  1918. 
a  corporation  engaged  In  the  manufacture 
and  sale  of  cotaln  artifldal  sbme  work  and 
ornamental  m(ddin^  for  nse  In  the  construc- 
tion of  buildings.  This  corporation  at  that 
time  was  nnder  the  management  of  a  Mr. 
Tracy.  The  Wnrster  Construction  Company 
was .  a  cc^iartnersh^  composed  of  tbe  de- 
fendants In  this  actioa,  of  which  the  defoid- 
ant  Wnrster  appears  to  have  been  the  man- 
ager. Negotiations  were  entered  into  be- 
tween Mr.  Tracy  and  Mr.  Wnrster  In  tbe 
latter  part  of  the  year  1913  fmr  tbe  manufac- 
ture and  delivery  of  certain  artificial  aton« 
and  moldings  for  use  in  tbe  nmstmctlon  of 
a  mnslc  pfivillon  within  the  exposition 
grounds  of  tbe  city  of  San  Diega  Under 
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the  oral  amuigement  tbea  entered  Into,  a 
certain  portion  of  tSie  stone  work  In  ques- 
tion was  supplied  dnrlng  the  first  seven 
montbs  of  the  year  1914.  In  the  meantime 
Mr.  Tracy  had  oeased  to  be  the  manager  of 
the  plaintiff,  and  the  work  of  manufactur- 
ing and  furnishing  said  materials  was  sus- 
pended tor  a  time.  On  the  11th  of  Septem- 
ber, 1914,  the  parties  hereto  executed  an 
agreement  in  writing,  which  recited  that  it 
was  to  serve  as  a  contract  between  them, 
whereby  the  Tracy  Brick  &  Art  Stone  Com- 
pany agreed  to  furnish  and  deliver  all  of  the 
composition  art  stone  and  ornamental  mold- 
ings  for  the  said  music  pavllton  as  per  draw- 
ings theretofore  delivered  to  the  Tracy 
Brick  &  Art  Stone  Company  for  the  sum  of 
$6,669,  payable  by  the  said  defendants  at 
various  times  upon  and  after  the  delivery 
of  such  materials.  Work  was  renewed  up- 
on  the  manufacture  and  dtilvery  of  tliese 
materials  Immedlattiy  after  the  execution  of 
said  cuktract  and  continued  for  a  short  time 
when,  according  to  the  testimony  of  the  par- 
ties, It  was  foimd  Impossible  to  manufacture 
and  deliver  such  materials  under  said  con- 
tract, or  at  the  price  agreed  therein,  owing 
to  many  changes  which  had  beeak  made  in 
the  vHmxu  and  spedflcatlons  of  slald  building ; 
and  it  was  thereupon  <HraUy  agreed  Cbat  the 
said  materials  should  be  manufactured  and 
furnished  by  the  plaintiff  to  the  defendants 
at  the  actual  cost  thereof  to  plaintiff  with- 
out allowing  fOr  any  profit,  lliereafter  the 
work  of  manufacturing  and  aupidying  these 
materials  went  on  for  some  time  and  until 
an  amount  far  in  excess  of  that  provided 
for  In  the  written  agreement  had  been  si^ 
piled,  and  of  which  the  reasonable  value 
would  have  been  the  sum  of  over  $16,000 
had  such  materia  correspondied  to  the  ah 
leged  xepresentatlons  and  warranties  of  the 
^alntur.  There  was  a  sharp  conflict  in  the 
evidence  as  to  ^t  what  were  tbe  terms  of 
this  latter  wal  agreement  between  the  par- 
ties, but  ttiat  cmfilct  was  resolved  in  favor 
of  tha  defendants'  version  of  said  agreement 
by  the  juryi  which  also  by  its  verdict  found 
that  the  claim  of  the  defendants  vltb  ra* 
spect  to  the  plaintiff's  warranty  of  said  ma- 
terials, and  the  breach  o^  said  warranty,  had 
been  sustained  by  the  evidence.  A  vwdlct 
was  accordingly  rendered  in  favor  of  the  de- 
fendants for  the  sum  of  $6,448.87  upon  their 
cross-complaint,  and  from  tbe  judgment  for 
said  sum  entered  In  accordance  with  said 
verdict  the  plaintiff  prosecutes  this  appeal. 

Two  contentions  are  urged  by  the  appel- 
lant upon  the  appeal.  In  the  first  of  these 
the  appellant  urges  that  the  trial  court 
erred  in  allowing  the  introduction  of  parol 
evidence  as  to  the  warranty  claimed  to  have 
been  given  by  Mr.  Tracy  as  manager  of  the 
plaintiff  during  the  earlier  neg^ttlatlons  and 
oral  agreanent  of  the  parties ;  It  b^ng  the 
contenthm  of  the  plaintiff  that  all  of  such 


n^otiations  and  agreements  were  merged  in 
the  written  contract  between  the  parties,  and 
that  the  admission  of  such  evidence  consti- 
tuted a  variance  of  the  terms  of  said  writ- 
ten contract 

[1]  This  contoition,  we  think,  is  without 
merit.  It  Is  conceded  that  ^e  transaction 
between  the  parties  had  Its  inception  in  tbe 
oral  representatlfms  and  agreements  of  tb^r 
managers  several  months  before  the  making 
of  the  written  contract,  and  that  consider- 
able material  had  been  supplied  under  said 
oral  understanding  and  agreement  prior  to 
the  making  of  such  writing.  It  is  also  con- 
ceded that  not  long  after  the  making  of  said 
written  contract  It  wom  found  impoeslble  of 
fulflllm^t  and  was  practically  abandoned  by 
the  parties  to  it.  The  plaintiff  in  bringing 
this  action  did  not  rely  on  said  written  con- 
tract, but  sued  for  a  balance  alleged  to  be 
due  under  the  earlier  and  later  oral  agree- 
mmts  between  the  parties.  The  written  con- 
tract was  Introduced  in  evidence  at  the  trial ; 
but  tbe  record  clearly  shows  that  the  pur- 
pose of  its  introductim  was  not  to  show  a 
writing  between  the  parties  by  the  terms  of 
which  they  were  bound,  but  that  said  writ- 
ing was  presented  simply  for  the  purpose  of 
furnishing  evld^ce  as  to  the  value  of  such 
of  the  materials  as  bad  bem  supplied  un- 
der* Its  terms.  Furthermore,  It  appears  tbat 
the  writing  Itself  Is  silent  as  to  any  war- 
ranty of  the  materials  which  would  be  fur- 
nished In  accordjEuice  with  Its  terms;  and, 
this  being  so,  the  admission  of  parol  evi- 
doice  as  to  the  existence,  either  of  oral  war- 
ranties made  during  the  incsptlon  of  tbe 
transaction  between  the  parties,  or  of  such 
implied  warranties  as  arose  by  operation  of 
law  from  the  making  of  either  oral  or  wrlt- 
ten  agreements  between  the  manufacturer 
and  Uie  purchaser  of  sndi  materials  as  fur- 
nished the  subject-matter  of  tiie  transaction 
between  the  parties,  could  not  be  held  to 
vary  tbe  terms  of  the  written  agreemoit  in 
Question.  It  was  not  error,  therefore,  for 
the  court  to  admit  such  evidence. 

The  next  contention  of  the  appellants  la 
that  the  court  erred  in  the  Instructiona 
whidi  It  gave  to  the  Jury  with  respect  to  tbe 
existence  and  nature  of  the  plaintifl'B  war- 
ranty of  the  said  materials.  We  have  ex- 
amined the  Instructions  to  which  the  ap- 
pellant urges  its  several  objections,  and  we 
are  unable  to  perc^ve  any  respect  in  which 
they  are  erroneous  in  view  of  our  above  con* 
elusion  that  the  conrt  properly  admitted  evi- 
dence of  an  express  warrant  between  the 
parties.  The  particular  instruction  to  which 
the  appellant  objects,  and  which  has  refer- 
ence to  the  implied  warranty  which  arises 
upon  the  sale  of  materials  by  sample,  we  do 
not  find  to  be  obJecti<mable  In  view  of  the 
evidence  presented  in  the  case  as  to  the  ma- 
terials furnished  under  the  earlier  oral  un- 
derstanding of  the  parties  and  which  were 
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■old  br  ma^le  and  ven^  luscoidliig  to  the 
erldencA  of  the  defendants,  parduued  upon 
tlie  aasnrance  tbat  the  materials  furnished 
wouM  be  almllar  to  the  samples  displayed. 

While  we  hare  tims  cmi^ered  tlie  in- 
itnictions  to  vhlch  the  appelant  otdects,  we 
hsTC  not  hem  munlndful  of  the  objectloii  to 
their  consideration,  which  the  rapondent 
nrges,  and  we  thlzik  said  ,obJectloD  to  be  well 
taken. 

[2]  Ttae  rectttd  herein  dlsdosea  that  tills 
tppeal  was  taken  upon  the  altemattre  meth- 
od provided  In  section  8S3a  of  Uie  Code  of 
CiTll  Procedure,  by  the  terms  of  wbicih  sec- 
tian  the  a];^>ellant  Is  required  to  famish  a 
reporter's  transcript  ot  the  testimony  In  the 
case,  of  the  rulings  of  the  court,  of  the  In- 
stmctlons,  and  of  all  such  objections  and  ex- 
ertions of  counsel  as  occur  during  the  trial 
of  the  cause.  This  transcript,  whrai  so  pre- 
pared by  the  r^rter,  Is  to  be  presented  to 
and  certified  by  the  Judge,  and  when  so  pre- 
sented and  certified  It  becomes  a  part  of  the 
Judgment  roll  in  the  case,  and  is  to  I>e  con- 
sidered on  appeal  in  lieu  of  the  bill  of  ex- 
ceptions. The  record  herein  discloses  that 
the  instructions  given  by  the  court  were 
wholly  omitted  from  the  reporter's  tran- 
script, bat  were  included  tn  the  clerk's  tran- 
script herein;  but,  although  thus  Included 
and  made  apparently  a  part  of  the  record 
upon  this  appeal,  there  la  nothing  before  us 
to  show  that  the  body  of  instructions  thus 
embraced  in  the  clerk's  transcript  were  ever 
certLfled  by  the  trial  Judge  to  be  correct  or 
to  be  the  instructions  which  were  actually 
giren  qpon  the  trial  of  the  cause.  It  is  true 
that  throughout  the  copy  of  said  instruc- 
tions, which  has  been  Oaa  presented  to  us, 
Oiere  appears  at  the  foot  of  eadk  Instmc- 
tlon  the  notation  in  typewritfof,  "OiTen. 
Sloane,  Jndge^"  ttt-,  "Befnsed,  Sloans^  Judge," 
or,  *'aiTea  as  amended  wasure  and  in- 
terilneatlon,  Sloane,  Judge."  But  these  no- 
tations,  while  supposedly  made  by  the  trial 
judge  In  the  course  of  his  cmislderatlon  of 
the  Instructioas  proffered  by  the  reepectlve 
parties  to  the  cas^  famish  no  evidence,  and 
certainly  amount  to  no  oertiflcate  as  to 
wliidi  of  said  iuatructionB  were  actually 
given  or  refused.  Tbe  record  as  to  these  in- 
structions beAng  thus  lacking  in  the  certifi- 
cate of  tbe  trial  Judge  required  by  section 
B53a  of  the  Code  of  Civil  Procedure,  we  are 
satisfied  that  they  are  not  the  proper  sub- 
ject of  consideration  by  this  court,  and  that 
the  obJectlMi  of  the  respondent  to  their  con- 
sideration, or  to  any  alleged  error  or  errors 
embraced  therein,  must  be  sustained. 

No  other  error  appearing  In  tbe  record,  the 
Judgment  is  affirmed. 

We  oracnr:   WACTB^  P.  J.;  KBBHI- 

OAN,  J. 
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CDlstrict  Court  of  Appeal,  First  District,  Divl- 
sion  1,  California.   Dec  11,  1819.)  .  / 

1.  ApPKABAHCB  ^»10  — TAKIHe   OBDSn  XX- 

TBNDiKG  ma  TO  Answn  bt  DnsNDAmc 

WHO  HAn  AFPEAXED  SPEOIAXXT  OOHSnTDIlS 
PBSSONAZ.  APPEARANCE. 

Defendant,  wbo  had  appeared  specially  to 
move  tbat  service  of  summons  by  publicatioD 
be  gnashed,  by  moving  for  aqd  taking  order 
extending  time  in  wMch  to  answer  In  case  mo- 
tion to  quash  service  of  summons  should  be 
denied,  personally  appeared  In  the  action. 

2.  Appeal  and  ebbob  «»11S(2>— Obdeb  bx- 
fubino  to  vacate  dbfain.t  judguent  hot 
apfkalablb  whebb  qbound  bbvicwabli 

ON  APPEAL  raOU  JUDOlCEnT. 
Order  refusing  to  vacate  default  Judgmmt 
on  the  ground  the  service  of  summons  by. 
publieation  ixa  a  period  of  less  than  two  mwiths 
was  insofficlent  to  give  the  court  Jarisdietion, 
under  CJode  Civ.  Proc  |  418,  was  not  appeala- 
ble, where  the  court  before  entering  default  had 
denied  defendant's  motion  to  quash  the  service 
of  summons,  since  the  oiiier  refusing  to  quash 
toe  serrice  of  summons  could  have  been  review- 
ed on  appeal  from  toe  Judgmut 

Appeal  from  Supertor  Court,  Olty  and 
CToonty'of  San  Frandsoo;  Edmund  P.  Me- 
gan, Judge. 

Action  by  Grace  Sabto  Payne  against 
Marianne  Pullan.  From  an  order  refusing 
to  vacate  default  Judgment,  defendant  ap- 
peals. Affirmed. 

Martin  Stevens,  of  San  Frandsoo,  tor  ap- 
pellant 

James  P.  Sweeney,  of  San  Francisco 
(Frank  J.  Ftmtes,  of  San  Francisco,  of  coun- 
sel), for  reQpoQdrat 

^  k^BIGAN,  J.  This  Is  an  appeal  from  an 
order  refusing  to  vacate  a  Judgment  token 
by  default  In  an  action  to  unlawful  detainer. 
The  comidatot  was  filed  on  December  14, 
1915,  and  two  days  later  an  order  was  made 
directing  serrice  of  summfms  upon  the  de- 
fendant by  publication  for  three  days;  the 
ground  of  such  order  being  that  the  defend- 
ant was  concealing  herself  in  order  to  avoid 
being  served  with  summons.  On  December 
24,  1915,  the  defendant,  appearing  specially 
for  the  piupose,  served  and  filed  a  notice  of 
motion  to  quasdi  such  service  of  summons, 
basing  the  motion  upon  the  ground  that  at 
the  time  of  the  m&ktog  of  the  order  tberefor 
and  prior  thereto  she  ^as  a  resident  of  the 
Btote  of  Washington  ;x^that  therefore  Juris- 
diction of  her  person  could  not,  under  the 
provisions  of  section  413  of  the  Code  of 
Civii  Procedure,  be  acquired  by  publication 
of  the  summons  for  a  period  of  lees  than  two 
months.  /On  December  28th,  pending  the 
making  of  this  motton,  tiie  court,  upcm  sffl- 
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davite  filed  on  behalf  of  defmdant,  made  an 
order  extending  ber  time  within  vhldi  to 
appear  and  plead  to  the  complaint  two  days 
after  denial  of  her  motion  to  quash  the  serv- 
ice of  sammons,  If  denied.  This  order,  upon 
notice  and  after  argument  by  both  parties, 
was,  on  December  30th,  vacated  and  set  aside. 
The  record  doee  not  show  what  dlspoaltlon 
was  made  of  the  motion  to  ^nash  the  serv- 
ice of  sommoDs;  but  It  was  in  effect  denied 
by  the  action  of  tlie  court  in  directing  Jndg- 
m^t  against  the  defendant,  based  opon  the 
otmcluBlon  that  ahe  had  peraonally  aweared 
in  the  action  by  procozlns  the  oidar  extend- 
ing her  time  to  plead,  and  had  not  thereafter 
within  due  time  caused  any  pleading  to  be 
filed  on  her  behalf.  No  appeal  was  taken 
from  Bodi  Jndgmont^ 

On  June  29,  1916,  me  deCendant  served 
and  filed  a  notloe  of  motkm  for  an  order  ra- 
catlDg  and  aetttng  aside  tbe  Judgment  by  de- 
fault taken  against  her;  the  grounds  of  the 
motion  being  that  tlie  summons  had  not  been 
served  upon  her,  and  hoice  that  jurisdiction 
over  her  bad  not  been  aOQulred  by  the  court, 
she  beti^  a  nonresident  of  state,  and 
summons  not  having  been  published  for  the 
time  fixed  by  law  to  acquire  Jurisdiction  over 
a  nonresident.  The  motion  was  noticed  to 
be  made  on  July  14,  but  it  was  not  in  fact 
made  until  the  following  October.  On  No- 
Tember.28, 1916,  the  court  denied  the  motion, 
and  on  January  15,  1917,  the  defendant  ap- 
pealed from  that  order,  which  is  the  matter 
.'yflew  before  us. 

^"^[t,21  The  motion  to  set  aside  and  vacate 
the  Judgment,  and  the  motion  theretofore 
made  to  quaih  the  service  of  summons,  were 
both  based  on  the  same  ground,  L  e.,  that  the 
court  had  not  acquired  Jurisdiction  of  the 
person  of  the  appellant.  Both  motions  were 
decided  against  the  appellant  upon  the  sound 
theory  that  when  she  took  the  order  extend- 
ing her  time  to  plead  to  the  complaint  she 
had  thereby  personally  appeared  In  the  action. 
Security  Co.  v.  BostonJCo.,  126  Cal.  422,  58 
Pac  941,  59  Pac.  296.^  As  the  order  of  the 
court  upon  the  first  of  said  motlwia  could 
have  been  reviewed  on  appeal  from  the  Judg- 
ment, It  follows  under  the  settled  law  in  this 
state  that  the  second  order  refusing  to  vacate 
the  judgment  Is  not  an  appealable  order.  It 
may  be  said  here,  as  was  said  In  the  case  of 
Mantel  v.  Mantel.  135  Cal.  SiS,  67  Pat  758, 
tlut— 

"The  grounds  npoa  which  the  defendant 
sought  to  have  the  Judgment  vacated  existed 
before  the  judgment  was  entered,  and  would 
have  been  availaUe  npoa  aa  an>eal  from  the 
JudgmenL** 

In  Kent  v.  WlUiams,  146  Cal.  3,  79  Pac.  527, 
It  was  held  tliat — 

"Tbe  rule  is  well  established  tiiat  an  order 
refusing  to  vacate  a  prior  order  or  jodgmoit 


from  which  an  appeal  may  be  taken  Is  not  ap- 
pealable unless  there  is  a  nootd  which  presents 
mattes  for  consideration  that  coidd  not  be 
presented  upon  the  ai^eal  fkom  the  original  w- 
der  or  jndgmeot:" 

The  arCbu  appealed  from  la  afihnned. 
Weooncnr:  WASTB,P.J,;  BIC1HASDS.J. 


AMERICAN  NAT.  BANK  v.  VBEBLEB 
etaL  (Olv.  294S.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  Califivnia.  Dec.  18,  1919.  Hear- 
ing Denied  by  Supreme  Oburt  Ftf).  19, 1920.) 

1.  Bnxa  AHD  Rom  «s»140  —  PosrnAisD 

OHBOK  KAT  Bl  TUITflnBBBn  BSIOBX  UAT  OF 

DA.TK. 

A  postdated  check  may  be  transferred  be- 
fore the  day  it  bears  date  with  like  effect  as 
if  transferred  on  the  day  at  Its  date, 

2.  Bnxa  AND  Nons  «s»378— Ituas  stoppina 

PATUnr  OK  CHXOK  IB  XIABLB  TO  PUBOBASEB 
FOB  VALUE  WITHOUT  NOTXCX  WHO  TOOK  FT 
BEFORE  OAT  OF  ITS  DATE. 

The  maker  of  a  postdated  who  stopped 

[)ayment  thereon  on  the  ground  of  fraud  was 
liable  to  a  holder  who  acquired  It  In  good  faith 
and  for  value,  without  notice  of  any  inflrrai^, 
though  before  the  day  of  its  date. 

Appeal  fnMn  Superior  Gonr^  GUy  and 
County  of  San  Frandsoo;  John  J.  Tan 
Mostrand,  Judge. 

Actlcm  by  the  American  Natimal  Bank 
against  Earl  W.  Wlie^er  and  ottaeia.  From 
a  Judgmont  for  dafendants^  lAaintiff  appeals. 
Reversed. 

Edgar  O.  Cibapman  and  A.  Heyneanann, 
boOi  of  Ban  Frandaoo,  for  appelant 

Frank  W.  Sawyer,  of  San  Franetsco.  for 
respondents. 

KERRIOAN,  J.  Thla  was  an  action 
brought  by  the  American  Natt<atal  Bank  to 
recover  from  the  defendants  tbe  sum  of  $300 
due  upon  a  certain  che<A  which  plaintiff  had 
cashed.  The  check  reads  as  fOUows: 

"Clearing  Bouse  No.  1.   

"San  Francisco,  CaL.  Mardi  7, 191^  No.  17E(8. 
"Tbe  Mission  Bank  11-16: 
"Pay  to  the  order  of  T.  W.  Spauldtng  |300uOOl 
"Pay  800  and  OOcts..... .dollars. 

"Wheeler  Bros. 
•■D.  W.  Wheeler.** 

[1]  This  check  was  printed  by  Spauldlng 
to  tbe  plaintiff  bank,  and  upon  indorsement 
by  him  was  paid.  Spauldlng  had  received 
the  check  from  Wheeler  Bros,  as  the  result 
of  a  certain  business  transaction.  There  is 
teatinumy  to  show  that  the  check  was  issued 
Mardi  6k  191^  and  that  It  was  understood 
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between  Spauldlng  and  Wbeeler  Bros,  that 
tlie  same  was  not  to  be  presented  for  pey< 
mait  until  the  following  day.  On  March 
7, 1916,  Wheeler  Bros.,  concluding  that  they 
bad  been  defrauded  by  Spauldlng,  gave  no- 
tice to  file  MlsslML  Bank,  on  which  the  cnecK 
was  drawn,  to  stc^  payment  therew.  There 
is  a  ccmflict  In  the  testimony  as  to  whether 
the  plain tUT  cashed  the  check  on  the  6th  or 
Tth  day  at  Maxcb.  The*  Bole  questifm  here 
presented  ia  whethef  or  not  plaintiff  acqalred 
the  instniment  In  dne  oonrse  and  in  the  ordi- 
Bury  course  ot  btudnesa.  The  trial  coort  ad- 
jadged  and  decreed  that  plaintiff  was  not  an 
indorsee  of  the  check  in  due  coarse  of  bank- 
ing business  without  knowledge  of  its  dls- 
tumor,  and  accordingly  rendaed  Jud^moit 
against  iflaintlff.  There  la  no  evidence  In  Oie 
record  to  show  that  plaintiff  knew  w  had 
cause  to  know  that  Spauldlng  was  not  right- 
fully In  possession  of  the  check  and  had  not 
the  fall  right  to  transfer  It  for  Tolue.  The 
judgment  of  the  trial  court  was  erid^Oy 
based  optHi  Its  condustim  that  the  check  was 
postdated  and  that  Its  negotiability  was  af- 
fected thereby.  A  postdated  check  may  be 
transferred  before  the  day  it  beara  date  with 
like  elect  as  If  transferred  tm  the  day  ot  its 
dat&  7  Cya  p.  681;  Walker  t.  Getsse,  4 
VThArt.  (Pa.)  262,  38  Am.  Dee.  60;  2  Dan. 
Neg.  Instniments,  |  1772;  Frailer  t.  Trowa 
Co.,  24  Hon  (N.  T.)  282. 

[2]  Here  the  evince  shows  that  the  in- 
strument was  presented  to  plaintiff  bank  by 
the  perstm  named  in  the  check,  and  that  the 
bank  took  it  In  good  faith  and  for  full  valuer 
without  notice  of  any  Infirmity  In  the  instru- 
ment,  and  it  was  therefore  an  innocent  pur- 
chaser and  holder  for  Taluei  This  being  so. 
It  follows  that  Wheeler  Bros.,  as  makers,  are 
directly  liable  to  plaintiff,  r^rdless  of  the 
stop  notice  glvai  by  them. 

FcT  the  reasons  giv^  the  Judgment  is  le- 
Tersed. 

We  concur:  WASTB,  P.  J. ;  BIOHABDS.  J. 


CALAVERiS  COPPER  CO.  et  al.  v.  INDUS- 
TRIAL AOOXDENT  OOMMISSION 
■t  oL    (CHt.  8220.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tiflion  1,  California.  Dec.  17,  1S19.  Hear^ 
ing  Denied  by  Supreme  Court  Feb.  13,  1920.) 

IdASXEB  AMD  BBBVAin!  4^=>405(4)  —  TB0CK 
DKIVEB,  OPKKATINe  SAW  IS  EXPLOTEB'B 
MILI^  AOTIMO  WIIHZtr  SCOPE  OF  SHFLOTUEHT 

uamB  WosKUN's  CoMFEnBAnoN  Act. 
A  fioding  that  a  truck  driver,  injured  wltile 
■awing  boards  in  his  onployer's  sawmill  to  be 
nsed  as  side  boards  for  his  trade  was  acting 
within  the  scope  of  his  employment  within  the 
Worlonen's  Gcnspensatiw  Act  Asfd  sostalned  fa^ 
the  evidence. 


C«tioran  to  Industrial  Accident  Oommls- 
sion. 

Proceeding  by  Andy  Jordan  tmder  the 
WcH-kmen's  C(HnpensatioD  Act  (St  1917,  p. 
831),  to  obtain  compensation  for  personal  lu- 
rries, opposed  by  the  Calaveras  Copper  Com- 
pany, the  empl<^er,  and  its  insurer.  There 
was  an  award  of  compensation,  and  the  em- 
ployer and  the  insurer  bring  cratlorarl. 
Award  sostalned. 

Redman  Sc  Alexander,.of  San  Frandsco,  for 
petitioners. 

A  E.  Graupner,  of  San  Francisco,  for  re- 
spondents. 

BIGHABDS,  J.  TbB  petltlODm,  as  the 
.employer  and  its  Insurer  oi  one  Andy  Jordan* 
seek  by  this  proceeding  to  have  annulled  an 
award  made  try  IndnsMal  Afiddent  Com- 
misBloa  to  said  Andy  Jordan  by  reason  of 
certain  InJnrieB  rectfred  br  him  v^le  In  the 
employ  of  said  Calaveras  Copper  Company. 
The  sole  question  presented  for  our  consider^ 
ation  Is  as  to  whether  or  not  at  the'tlme  at 
his  sold  Injories  said  Jordan,  In  doing  the 
work  out  of  which  his  injuries  Immediately 
arose,  was  acting  within  the  scope  of  his  on- 
ployment. 

The  particnlar  work  which  said  Jordan 
was  d<Ang  at  the  time  the  acddrat  occurred 
whldi  caused  his  said  injuries  was  this:  He 
woB  at  said  time,  and  for  some  time  prior 
thoreto  had  beoi,  emjdc^ed  by  the  Calaveras 
Oosfjfer  Company  as  a  truck  driver  In  and 
about  Its  property  at  Oc^peropolls,  Cat, 
which  property  Indluded  a  sawmill  upon  Ita 
pr^nlses  at  said  place,  his  dfity  as  such  truck 
driver  being  to  haul  such  lumber,  wood,  or 
other  artides  from  place  to  place  as  directed 
by  his  employer.  On  the  date  of  his  injuries 
he  had  been  instructed  to  haul  some  wood  for 
one  of  the  ofBclals  of  the  company,  and  In 
order  to  facilitate  the  doing  of  said  work  he 
concluded  to  put  some  additional  sideboard 
on  his  truck  and  to  fix  the  tailboard  thereof 
so  as  to  be  able  to  carry  at  each  load  a  larger 
quantity  of  wood.  In  order  to  procure  the 
materials  for  these  changes  be  went  into  the 
sawmill  of  the  company  and  started  up  a  rip- 
saw therein  in  order  to  cut  the  pieces  requir- 
ed for  such  piupose  to  the  needed  si^es. 
While  so  engaged  the  teeth  of  the  saw  caught 
Jordan's  glove,  drawing  his  Angers  into  con- 
tact with  the  saw  and  lacerating  than 
severely. 

The  petitioners  contend  that  in  thus  mak- 
ing use  of  the  saw  Jordan  was  acting  outside 
of  the  course  of  his  employment  as  a  truck 
driver,  and  was  not  therefore  entitled  to  be 
awarded  compensation  for  his  injuries  oc- 
casioned thereby.  Upon  a  careful  reading  of 
the  record  herein  we  are  satisfied  that  upon 
the  facts  presented  to  the  commission  this 
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contention  cannot  be  snstalned.  The  evidence 
is  quite  conflicting,  bnt  we  think  saffident  ap- 
pears from  the  testimony  ot  the  injured  em- 
ploys and  otfaera  to  show  that  there  was  suffi- 
cient evidence  befwe  tbe  ammlaslon  to  sus- 
tain the  award. 

Jordan,  while  denominated  a  truck  driver, 
and  while  such  was  in  the  main  his  employ- 
ment, was  also  made  use  of  by  his  employers 
to  do  other  things  than  such  as  would  come 
within  the  strict  course  of  his  duties  as  such 
truck  driver.  The  testimony,  for  example, 
shows  -that  upon  other  occasions,  wliile  await- 
ing a  truckload  of  lumber  at  the  mill,  he 
would  Join  with  those  inmiediately  in  charge 
of  the  saws  in  the  task  of  sawing  out  8u<^ 
lumber.  He  was  thus  familiar  with  the  work 
of  running  such  saws,  and  it  is  not  con- 
tended herein  that  ttls  injuries  were  the  result 
of  any  lack  of  skill  or  knowledge  as  to  the 
manipulation  of  the  saw  which  he  was  mak- 
ing use  of  at  the  time  of  his  injuries.  There 
is  evidoice  also  tending  to  show  that  on 
prior  occasions  he  bad  been  instructed  to  do 
work  which  required  him  to  use  or  assist  in 
using  the  saws.  He  also  testifles  that  upon 
ivior  occasions  be  had  been  acoistomed  to 
make  audi  repairs  and  changes  in  his  truck 
as  might  be  needed  or  as  would  fadlitate  the 
work  which  he  was  required  to  do  with  It 
The  particular  dianges  wliich  he  was  under- 
taking Just  prior  to  his  injuries  were  such 
as  would  facilitate  the  performance  of  the 
immediate  work  whlcb  he  had  bete  ordered 
to  do,  and  would  thus  be  beneficial  to  his  em- 
ployer. On  the  particular  oocaskm  Jordan 
took  tbe  boards  be  had  selected  Into  the  mill 
for  the  purpose  of  having  them  sawed  into 
proper  lengths.  One  of  the  regular  sawyers 
asked  him  what  was  wanted,  and  Jordan  re- 
plied that  he  desired  to  have  the  board  saw- 
ed. The  sawyer  told  him  to  wait  a  few 
minutes  and  he  would  do  this,  but  Jordan, 
being  in  a  hurry,  undertook  to  use  the  saw 
himself.  No  objection  to  his  doing  so  was 
made  by  the  sawyer,  and  In  fact  Jordan 
testifles  that  he  had  never  been  Instructed 
not  to  use  the  saws,  but,  on  the  contrary, 
used  them  for  the  doing  of  other  work  upon 
prior  occasions  with  the  knowledge  of  his 
employer  and  without  objection.  While  the 
evidence  with  respect  to  some  of  these  mat- 
ters is  conflicting,  and  while,  on  the  whole, 
the  weight  of  such  evidence  might  preponder- 
ate in  favor  of  the  petitioners,  we  are  stUl 
of  the  opinion  that  if  the  commission  believed 
the  statements  made  by  Jordan  in  the  prem- 
ises It  would  Iiave  been  entitled  to  make  an 
award  in  his  favor  based  thereon. 

The  petition. will  therefore  be  denied,  and 
the  award  sustained.  It  Is  so  ordered. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


FBBIBURO  T.  XSBAEL  ct  sL    (Cir.  8143.) 

(District  Court  of  Appeal,  rirat  Disbict,  Di- 
vision 2,  California.   Dee.  1»19.) 

1.  DAHAon  «a»161— BTzmKCK  as  to  wobst 

APMIBSIBXB  XHOTOB  HOX  flPIOUXXT  FUAI>- 
SD. 

In  an  action  for  damages  for  personal  injo- 
ries  and  for  injuries  to  plaintiff's  buggy,  bar* 
nesB,  and  hora«,  due  to  a  ooUision  between 
buggy  and  defendant's  automc^ile,  allegation 
being  that  by  reason  of  injury  plaintiff  endured 
"great  pain  and  physical  suffering  and  also  se- 
vere mental  suffering  and  mental  anguuh* 
worry,  and  anxiety,**  there  was  no  error  in 
permitting  plaintiff  to  testify  that,  while  he 
was  confined  to  hia  bed  because  of  the  injuries, 
he  was  worried  ovw  hfa  condition  o  interfer- 
ing with  the  harvestinff  of  Us  crops. 

2.  Damages  ^>1^— Consequektiax.  hentai, 
anguish  need  not  be  bpbciau.y  pleaded. 

Mental  anguish  of  plaintiff  farmer,  injured 
in  the  middle  of  the  harvest  season,  when  de- 
fendant's autonobUe  collided  willi  his  bngry,  is 
one  of  the  conseonenti^  results  ot  the  injury, 
which  need  not  be  spedaOy  pleaded  under  rule 
as  to  plcsdlag  fecial  damages. 

S.  Appeax.  Ann  kkbob  4s»1170(S)— Ebbob  nf 

ADMISSION  OF  SVXDBNOB  AS  TO  WOBBT,  an- 
CIAI.  DAICAGKB  BOX  HATIHe  SEES  PUtaiWD, 

HABUIiEBS. 

In  action  for  injuries  from  collision  between 
plaintiff's  buggy  and  defendant's  automobile, 
error,  if  any,  hi  permitting  plaintiff,  who  did 
not  plead  special  damages,  to  testify  that,  while 
he  was  confined  to  his  bed,  because  of  injuries 
be  was  worried  over  ttie  harvesting  of  his  crops, 
held  not  to  warrant  reversal.  In  view  of  Const. 

^  i  as  to  not  setting  aside  jadgmuit 
for  error  not  resulting  In  nlseartiage  of  jus- 
tics. 

4.  Tbial  «3>S8^>— No  bbbob  zir  rEKUxrnsa 

JUBT  TO  TXBV  mrtnOBD  SUSOT  X  TXAB  AirXB 
AIXJXDBirT. 

Where  witness  testified  that  boggy  was  In 

substantially  the  same  condition  at  the  time  of 
the  trial,  about  a  year  after  the  accident,  that 
it  was  in  Immediately  after  the  accident,  there 
was  no  error  in  permitting  the  Jury  to  view  the 
damaged  buggy. 

5.  Appeax,  and  ebbob  «s>216(1>— 0ns  not  be- 

QUEanNQ    INSTBUOTXOV  OANROT  O01lfI.A2N 

or  fazlubb  10  give. 
Where  Instructions  taken  as  a  whole  were 
such  that  men  of  ordinary  intelligence  could  not 
have  been  misled  by  failure  to  define  either 
negligence  or  contributory  negligence,  appd- 
lantB,  who  did  not  request  an  instruction  spe- 
clfi,cally  defining  contributory  negligence,  can- 
not, on  appeal,  complain  of  court's  failure  to 
define  the  term. 

6.  TaiAX.  «=9205C1)— iHBTBuonoHB  TO  BE  bead 

AS  BNTIBBIir. 

The  instructions  must  be  read  as  an  en- 

tiret?. 
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t.  Trtai.  <^=>228(3)— Uot  or  indefinite  abti- 

CIX  IN  INSTB0Onon  NOT  laeLBADINQ. 

ContenUon  that  court  erred  Id  using  article 
*»"  instead  of  '*the"  in  instruction  that,  if  de- 
fendant automobile  driver's  failure  to  sound 
audible  stgnal  ma  "a"  proximate  cause  of  the 
acddent,  Terdtct  mmt  be  for  plaintUf  fu  the 
abaesoe  of  eontributoir  nesUvenee  htid  not 
veil  taken;  posaiblU^  that  Jozr  tm  nialed 
beinc  remote. 

8.  HlOHWATS  «aBl84(^— IlAW  AS  to  OPKRA- 
TIOH  OF  MOTOB  TXEXOU  GOWKOXLT  STATED 

IN  rasrsDCTion. 
Instruction  that  every  person  having  con- 
trol of  a  motor  vehicle  on  a  public  highway  ap- 
proadiing  any  vehide  drawn  by  a  horse  shall 
operate  the  motor  vehicle  "In  such  manner  as 
to  exercise  every  reaaonaUe  precaution  to  pre- 
vent the  frightening  of  any  such  horse  and  to 
insure  the  safety  and  protection  of  any  person 
driving  the  aame"  it  In  the  exact  words  of  Mo- 
tor Vehicle  Aek,  %  20,  anbd.  (h),  and  was  a 
proper  statement  of-  the  law. 

9.  HlOHWATS  «»184(4)  —  iNSTBUCnON  A8  TO 
SPEED  or  ATTTOKOBILS  MOT  UlBZAADmO. 

I^at  one  instrnctlon  stated  that  it  la 
against  the  law  to  operate  a  motor  vehicle  at  a 
greater  speed  than  20  miles  an  hoTir  when  the 
territory  contiguous  thereto  is  closely  built  up 
and  another  instmctaon  stated  that  defendants 
were  permitted  under  the  law  to  operate  an  an* 
tomobile  at  a  reasonable  rata  of  speed,  but  not 
in  excess  of  80  miles  an  hour,  Aeld  not  to  have 
mided  the  jury. 

10.  Damages  <3»216(9— InsnucTioir  as  to 

COMPBHaAnOR  IDE  U)8S  OF  XABIf XNO  POWEB 
HOT  SEBOlTBOTTa. 

In  action  for  damages  for  personal  Injuries, 
instruction  that.  If  injury  has  Impaired  plain- 
tiff's  power  to  earn  money  In  the  future,  "Budi 
sum  as  will  compensate  him  for  such  loss  of 
power"  should  be  indnded  in  the  damages  held 
not  snMeet  to  ohjeetton. 

Appeal  from  Superior  Court,  Los  Angles 
Ooon^;  Lb  H.  Tal^tln^  Judges 

Action  by  O.  A.  IVelbai^  against  Mrs.  W. 
J.  Israel  and  others.  Ju^U^ent  for  plaintiff, 
and  d^»idantB  appeaL  Affirmed. 

Dnke  Stcme,  of  Los  Angeles,  for  appdlants. 
E.  S.  Williams,  at  Los  Angeles^  for  re- 
qKtndent. 

BBITTAIN.  J.  The  defendants  appeal 
from  a  judgment  for  f  1^76  for  personal  in- 
juries to  the  plaintiff  and  for  injuries  to  his 
hnegy,  harness,  and  horse,  sustained  tn  a  col- 
lision between  the  buggy  he  was  driving  and 
an  automobile  owned  by  the  defendants  Israel 
and  driven  by  their  ctiaiiffenr,  tlie  defendant 
Wahllcbt 

The  plaintiff,  a  farmer,  was  driving  a  one- 
horse  boggy  or  light  spring  wagtxi  towards 
his  borne  In  the  afternoon  ot  August  1, 1013. 
He  was  driving  sooth  on  Lankershim  boule- 
vard In  Los  Angeles  county.  The  boulevard 
is  50  feet  nide  from  concrete  curb  to  concrete 
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curb,  graded  and  surfaced  over  the  foil 
width,  the  center  portion  of  22  feet  being 
a  hard  pavement  of  asphalt,  vrlth.  e  shoulder 
on  each  side,  graveled,  sanded,  oiled,  and 
rolled,  so  that  the  whole  width  of  56  feet 
furnishes  a  smooth  driving  surface.  The 
plaintiff  was  drivlug  on  the  right-hand  side 
of  the  boulevard,  about  15  feet  from  the  right 
curb,  BO  that  his  farm  horse  might  find  soft- 
er footing  In  the  graveled  shoulder  of  the 
boulevard  than  on  the  hard  pavement  in  the 
center.  The  roadway  at  the  place  wtiere 
the  accident  occurred  was  clear  of  vehicles 
other  than  those  of  the  plaintiff  and  the  de- 
fendants. The  defendants'  automobile  was 
being  driven  in  Uie  same  direction  as  tlie 
plaintiffs  buggy,  and  approached  the  buggy 
from  behind.  The  defendant  WahUcht  was 
driving  the  automobile,  and  he  had  witli  him 
his  sister.  He  saw  the  plaintiff  when  he 
was  about  60  or  60  feet  ahead  of  them.  Wah- 
Ucht drove  up  to  about  4  or  S  feet  directly 
behind  the  buggy  before  he  attempted  to 
turn  out  to  avoid  it.  It  is  claimed  on  be- 
half of  the  defendants  that  when  they  were 
about  4  or  6  feet  b^lhd  the  buggy  the  plain- 
tiff suddenly  stopped  his  horse,  so  Oiat  the 
automobile  could  not  turn  out  in  time  and 
the  hnnqper  of  the  machine  ll^tly  strxuft  the 
whedl  of  the  butnE7,  soaring  the  horse  so  tb&t 
he  ran  away,  throwing  the  idalntUE  out.  The 
plaintiff  denied  that  he  sttqwed  the  hearse, 
and  upon  this  question  thwe  Is  a  clear  c<mflict 
of  evidence.  There  was  no  warning  given 
by  the  drivor  <tf  the  antomobUe  as  he  ap- 
proached  the  buggy,  and  with  a  clear  road 
there  was  ample  room  for  the  autmnobUe 
to  have  turned  out  to  pass  the  buggy  on  the 
left.  The  plaintiff  testlfled  he  was  thrown 
violently  to  the  ground  by  the  coUlalon, 
and  sustained  bruises  and  injuries  fitm' 
whidti  be  suffered,  and  which  required  him 
to  remain  in  bed  for  some  weeks,  during 
which  time  he  was  unable  to  carry  on  any 
of  his  farm  labor  or  to  supervise  It  This 
was  in  the  middle  of  the  fruit  season  or 
harvest.  There  was  evidence  that  reason 
of  his  injuries  the  plaintiff,  who  theretofore 
was  a  rugged,  strong  farmer  who  had  not 
lost  a  day's  work  on  account  of  Illness,  de- 
veloped a  condltlw  similar  to  jaundice,  with 
certain  ccnnpllcations.  There  was  evidence 
concerning  the  character  of  the  injury  to  the 
buggy  and  the  harness,  and  that  after  the 
colli^on  the  horse  became  skittish  and  not 
safe  to  drive,  starting  to  run  whenever  he 
heard  an  automobile  approaching  from  be- 
hind. 

The  ai^lantB'  contention  that  the  ver- 
dict is  not  supported  by  the  evidence  is  un- 
worthy of  conBlderatl<m.  In  addition  to  this 
CDntenti<»i  for  reversal  the  appellants  re- 
ly on  claimed  errors  of  law  In  the  admis- 
sion and  rejection  of  evidence.  In  the 
Instructions  given  by  the  coart  and  in  the 
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lUlQitt  of  the  coort  spedflcally  to  define  aair 
trUmtory  negligence. 

[1, 1]  TbB  plaintiff  was  permitted  to  tea* 
tUy  that  while  he  was  conflned  to  his  bed 
from  the  Injuries  be  was  worried  and  anx- 
loos  about  bis  crops  and  the  vioA  ihea  wait- 
ing to  be  dwie  on  his  ranch.  The  auction 
was  that  by  reason  of  the  Injiiry  reoelTed  by 
the  plaintiff  he  endured  "great  pain  and 
physical  suffering,  and  also  severe  mental 
suffering  aad  mratal  anguish,  worry,  and 
anxiety."  In  the  app^lants*  brief  la  a  quo- 
tation  which  they  maintain  correctly  states 
a  general  rule  In  regard  to  mental  suffering: 

"Consequences  whldi  naturally  follow  from  a 
personal  injury,  because  of  the  nature  of  the 
injury,  are  general  damages,  and  need  not  be 
specially  pleaded  in  order  to  recover  damages 
resulting  therefrom."  Worden  t.  Central,  etc, 
Co.  (Sup.)  105  Pac.  880. 

TbB  role  announced  In  that  case  warrants 
a  somewhat  Imwder  Interpretation  Qian  that 
placed  npuL  It  by  the  appellants.  The  law 
permits  a  recovery  for  scraieUUng  more  than 
the  mental  suffering  'produced  by  ^lysical 
pain.  Mental  suffering  may  inT<ATe  numer- 
ous phases,  varylim;  "with  the  nervous  tem- 
perament of  the  indlTidual,  his  ability  to 
stand  shock,  his  financial  condltim  In  life, 
whether  dependent  upcm  his  own  labor  or 
not,  the  nature  of  bis  Injuries,  whether  per- 
manoit  or  tempcwary,  disfiguring  and  humlll- 
atlng  and  so  throng  a  long  category,  the 
enumeratim  ot  which  it  is  unneoessary  here 
even  to  attempt.  Worry  and  anxiety  over  Qie 
future  of  bis  family  would  be  a  great  ele- 
ment ot  m«ital  snffwing  to  a  man  depend- 
ent upon  his  own  ^ertions  for  his  and  their 
support  *  •  *  Mental  wmry,  dlstresa, 
grief,  raortlflcation,  where  they  are  shown 
to  exist,  are  properly  component  elements  of 
that  mental  suffering  for  which  the  law  en- 
titles the  injured  party  to  redress  in  mone- 
tary domagee."  Merrill  y.  Los  Angeles  Gas 
&  Elec.  Ca,  158  Gal.  499.  Ill  Pac.  ti34,  31  Lu 
B.  A.  (N.  S.)  S59,  139  Am.  St  Bep.  134.  "As 
mental  suffering  Is  something  which  may  be 
presumed  to  follow  upon  a  s^ous  injury 
producing  physical  suffering  and  impairment 
of  one's  capacity  to  earn  a  living,  it  has  been 
held  not  necessary  to  be  specially  pleaded." 
Ryan  v.  Oakland  Gas  Co.,  21  Cal.  App.  14, 
130  Pac.  693.  To  state  that  the  mental  anx- 
iety of  the  farmer  strldien  down  In  the  mid- 
die  of  the  harvest  season  is  not  one  of  the 
general  consequential  results  of  the  injury 
would  be  too  greatly  to  narrow  the  applica- 
tion of  the  rule  of  pleading  special  damages. 
Such  an  interpretation  would  enable  negli- 
gent persons  to  escape  the  consequences 
of  their  wrongful  acts  by  the  ai^licatlon  of 
an  ultrareQned  and  teclinical  rule  of  prac- 
tice rather  tlian  upon  the  substantive  law  of 
right 

[3]  Where  the  facts  appear  at  the  trial, 
and  Injurious  surprise  to  the  defendant  does 


not  appear,  Qie  jndgmeat  dumld  be  alBrmed. 
Under  all  the  drcomstances  d  this  case  the 
court  Is  of  the  opinion  there  was  no  error  in 
admitting  the  evidence  of  the  plaintiff's  wor- 
ry over  his  condition  aa  interfering  with 
harvesting  his  crops.  If  there  was  error,  it 
was  not  satSi  as  to  warrant  reversal.  Gcmst. 
Oal.  art  6k  t  4%. 

[4]  It  is  next  contended  the  court  ared  in 
p^mittlng  the  jury  to  view  the  injured  bug- 
gy, the  tdal  behtg  about  a  year  after  the  ac- 
cident Witnesses  testified  it  was  In  substan- 
tially the  same  condition  that  it  was  Im- 
mediately after  the  accident,  and  they  were 
subject  to  cross-examination  on  behalf  of  the 
appellants.  There  was  no  enot  in  this  par- 
ticular. 

[S]  The  appellants  contend  the  court  erred 
in  not  defining  contributory  negligence.  In 
a  number  of  instructions  the  court  defined 
specific  acts,  fbr  Instance,  the  violation  of 
i^rious  sections  of  the  Motor  Vehicle  Act, 
in  regard  to  whldi  there  was  some  evidence, 
as  coDstitotlng  negUgence  on  the  pert  of  one 
or  the  other  of  the  parties  to  the  action,  and 
in  a  number  of  the  instructions  used  the 
ordinary  form  of  statement  that  It  certain 
facts  were  found  by  the  Jury,  their  verdict 
should  be  for  the  plaintiff,  unless  they  should 
find  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence.  "Ordinary  care"  was 
properly  defined  In  the  instructions.  Taken 
as  a  whole,  and  as  applied  to  the  facts  of  the 
particular  case,  the  Instructitms  were  sndi 
that  men  of  ordinary  Int^llgence  could  not 
have  been  misled  by  the  failure  of  the  court 
to  define  ^ther  negligence  or  contributory 
negligence.  The  court  was  requested  on  be- 
half of  the  aiveUantc  to  give  numerous  in- 
structions. It  was  not  requested  to  give  an 
Instruction  specifically  defining  amtrlbutory 
negligence.  The  case  falls  within  the  rule 
that  the  appellant  cannot  on  appeal  for  the 
first  time  take  advantage  of  the  ceurtfs  fail- 
ure t6  give  an  instruction  not  requested  be- 
fore the  Jury  retired.  Hardy  .v.  Sdiirmer, 
163  Cal.  272, 124  Pac.  993;  Pe<^le  v.  Northey, 
77  Oal.  618,  19  Pac.  865,  20  Pac  129 ;  People 
V.  Bruggy,  93  Oal.  476,  29  Pac.  26;  Scott  v. 
Wood,  81  Gal.  398,  22  Pac.  871. 

[8]  The  appellante  attack  16  specific  In- 
structions. Most  of  the  objections  to  the  In- 
8tructI<His  need  not  be  considered.  The  In- 
structions themselves  must  be  read  as  an  en- 
tirety, and  the  Instructions  In  this  case  when 
so  read  clearly  show  the  groundlessness  of 
most  of  the  objections. 

[7]  In  one  of  the  instructions  the  jury- 
was  instructed  Uiat  the  law  requires  a  per- 
son c^rating  an  overtaking  v^cle  to  sound 
audible  and  suttaUe  signal  before  passing 
a  vehicle  proceeding  In  the  same  direction,  to 
which  was  added ; 

"If  you  find  that  the  defendant  antomoblle 
driver  failed  to  do  so,  and  that  aacb  failure  waa 
a  proximate  cause  of  the  accident,  your  Ter< 
diet,  in  the  absence  of  contributory  negligence 
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OD  the  part  «f  the  plaintl^  mutt  be  for  the 

plaintiff." 

It  is  contended  the  court  erred  In  using  the 
indefinite  article  "a"  instead  of  the  word 
"the"  in  connection  with  the  words  "proxi- 
mate cause.*  In  a  case  decided  by  the  Sn< 
preme  Coort  on  November  17,  1919,  in  which 
the  facts  were  somewhat  similar  to  those  in 
this  case,  the  appellants  seriously  contended 
that  the  trial  court  erred  In  givtog  an  in- 
struction in  substantially  the  same  language, 
except  that  the  word  "the"  was  used  instead 
of  the  Indeflnite  article  "a"  before  "proxi- 
mate cause."  Considering  the  Instructions  In 
that  case  as  a  whole,  the  court  said: 

"The  possibility  that  the  jury  coold  have 
been  misled  by  the  error  complained  of  was  ao 
remote  as  to  be  altogether  unworthy  of  seriouB 
cnnsideration."  Squier  y.  Davis  Bread  Co. 
{SopJ  IBS  Pac.  381. 

[IJ  It  Is  cont^ded  that  one  of  Qie  Instmc- 
tiona  Informed  the  Jury  that  the  defendants 
were  tbe  insurers  of  the  safety  and  protec- 
tlMi  Of  the  driver  of  the  buggy.  The  court 
itated  that  statute  the  Vale  of  the  road 
In  California  Is  that  every  person  having 
control  of  a  motor  vehicle  on  a  public  high- 
way a^roat^ng  any  vehicle  drawn  by  a 
horse  shall  operate  the  motor  vehicle  "in 
such  manner  as  to  exercise  every  reasraiable 
precaution  to  prevent  the  frightening  of  any 
sadi  horse  *  •  •  and  to  insure  the  safe- 
ty and  protection  of  any  person  ♦  ♦  • 
driving  the  same."  The  instruction  is  in  the 
exact  words  of  sectitm  20,  subd.  (h),  of  the 
Uotor  Tehlcle  Act  (Stats.  1915,  p.  407),  and 
vas  a  prc^r  statement  of  the  law. 

[I]  There  was  some  evidence  to  the  effect 
that  the  bouses  along  Lanbershlm  boule- 
Tard  at  the  place  of  the  accident  were  built 
closely  together.  One  of  the  instructions 
stated  that  it  la  against  the  law  for  any  per- 
son to  operate  a  motor  vehicle  at  a  greater 
Epeed  thrfti  20  miles  per  hour  "when  the  ter- 
riiory  contiguous  thereto  Is  closely  built  up." 
Tbe  jury  was  then  told  that  It  was  for  them 
to  decide  whether  at  the  locality  where  the 
collision  occurred  it  was  closely  built  up  at 
the  time  of  the  accident.  In  another  instruc- 
tion given  at  the  request  of  the  defendants 
the  Jury  was  Instructed  that  the  .defendants 
were  permitted  under  the  law  to  iterate  an 
ftutmnoblle  at  a  reasonaUe  rate  of  speed, 
baring  regard  to  the  traffic  on  and  the  ase 
of  the  highway,  but  not  In  excess  of  30  miles 
an  hour,  and  It  is  contended  that  these  two 
kstructioDS  were  conflicting.  The  Jury  could 
not  have  been  misled  by  these  instructions. 

[It]  The  Jury  was  Instructed  that  if  the 
Injury  had  Impaired  the  plaintiffs  power  to 
earn  in<mey  in  the  future  "such  sum  as  wUl 
compensate  him  for  such  loss  of  power" 
eboold  be  Included  in  damages,  if  the  Jury 
iboold  flod  tiie  plaintiff  was  entitled  to  re- 
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cover  damages.  It  Is  otntended  that  this 
instruction  was  contrary  to  the  rule  an- 
nounced ta  Helone  v.  Sierra  Ry.  Co.,  15X 
CaL  116,  91  Pac.  522.  In  the  Melone  Case 
the  instruction  was  that  the  Jury  might  In- 
clude as  damages  an  amount  to  cover  every^ 
thing  which  the  plaintiff  viay  suffer  in  the 
future.  The  dlffer^ce  between  the  Instruc- 
tions In  the  Melone  Case  and  in  this  case 
has  heretofore  been  pointed  out,  and  dis- 
posed fflC  adversely  to  the  contention  of  the 
appellants.  Scally  v.  Garratt,  11  Cal.  App. 
138.  104  Pac.  325 ;  Walker  r.  S.  P.  Co,  162 
Cal.  121,  121  Pac.  369.  None  of  the  other 
contrati<»is  on  behalf  of  tbe  app^lants  In 
regard  to  the  Instructions  Is  worthy  of  con- 
sideration. 
The  Judgment  Is  affirmed. 

We  concur:  LANGDON^P.  J.;  NOmtSEI,J. 


TROPICAL  INV.  CO.  v.  BROWN, 

(Civ.  3083.) 

03istrict  Court  of  Appeal,  First  District,  Divl- 
sion  1,  California.  Dec.  22,  1919.  Hear- 
ing Denied  by  Supreme  Court  Teh.  Ifi,  1920.) 

1.  Afpeabance  «=»24(^  —  Defendant,  hav- 
ing APFEAKBD  QENKBALLT,  CANNOT  OOU- 
PLAXN  OF  DEFXOTITE  gUlOfONS. 

Defoidant  after  having  appeared  generally 
and  Bubmitted  to  the  juriadiction  of  the  court 
without  objection,  cannot,  on  ajq^l,  daira  the 
fact  the  summons  served  was  insnffident  as  to 
the  time  therein  given  her  to  appear. 

2.  Laitdubd  and  tenant  «=9291(8)  —  Coh- 
vuasT  IN  unlawful  detaineb  not  based 

ON  OVEBDUE  BENT  HOT  BEQUIBED  TO  ALLEOI 
AMOUNT. 

Under  Code  Oiv.  Proa  |  1166,  complaint 
in  nnlawful  detalnwr  action,  not  based  vpim 
overdue  rent,  was  not  required  to  allege  amount 
of  rent  due;  such  allegation  being  necessary 
only  where  nnlawful  detainer  charged  is  for 
default  in  payment  of  rent. 

3.  Appeal  and  bsbob  «s>1089(13)— Vabiangb 
as  to  btan  in  whicb  plaxniift  was  ih- 
cokpobated  not  bevbbbiblb  xbbob. 

Variance  between  complaint  in  unlawful  de- 
tainer action,  alleging  plaintiff  to  have  been  In- 
corporated under  tbe  laws  of  California,  and 
proof  of  incorporation  under  laws  of  another 
state,  was  not  ground  for  reversal;  it  being 
immaterial  whether  plaintiff  was  incorporated 
under  the  laws  of  the  one  or  the  other  of  the 
states. 

4.  Mobtgages  $s>497(2)  —  roBBOLOSUBU  or 

TRUST  DfiED  TAKEN  WITHOUT  NOTICE  OV 
LEASE  FOBECI.OSES  LESSEE'S  INTEKEST. 

Where  trust  deed  to  secure  loan  was  taken 
without  notice  of  lease  of  premises,  lessee's  in- 
terest was  foreclosed  Iqr  foreclosure  of  trust 
deed. 


^i^yor  other  easss  see  waie  tt^le  and  KEY-NUlf  BER  in  all  Ker-NBrnbered  Dlsests  and  Xndoxsa 
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5.  Apexu.  ahd  esbok  «=s>1011(1)  —  Ftrdino 

Oir  OOKIUOnNO  ITXDBnOE  NOT  DUnUKBBD. 

Appellate  court  esnnot  dliturb  finding  basse! 

upon  confllctinK  evidence. 

6.  Laitdlobd  ard  tknaitt  ^213(1)— Ixsses 
■stopped  fbou  abbbbttng  eeckipt  fob  bent 
as  against  ubn  ov  tkdbt  dekd. 

Leasee,  having  accepted  lessor's  order  on 
lesMfl  for  rent  payable  to  lessor's  creditor  se- 
cured hy  troBt  deed,  vitboat  diBclosing  fact  tliat 
■he  had  received  receipt  for  such  rent,  could  not 
aasert  such  receipt  for  more  than  the  nnt  she 
bad  actually  paid,  a*  against  the  Uen  of  the 
trust  deed. 

7.  LA.NDLOBD  AND  TENANT  ^>21S(1)— I«88R 
KSTOPPED  mOU  AflSEBTINO  BBCBIFT  rOB  BENT 
AB  AQAINBT  LOCH  OF  TBU8T  DBBD. 

Leasee,  having  signed  agreement,  subsequent 
to  Isssot'b  sxeention  of  trust  deed  to  secure  loan, 
to  whidi  lender  was  a  party,  waiving  damages 
for  dday  In  construction  of  building  and  all 
dajsis  of  any  sort  under  the  lease  to  date  of 
agreement,  could  not  assert,  as  against  lien  of 
the  trust  deed,  a  receipt  for  more  rent  than  she 
actually  paid,  previously  given  her  by  lessor, 
without  knowledge  of  lender,  for  rent  for  some 
months  subsequent  to  date  of  agreement. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Jolm  M.  York,  Judge. 

Action  In  ejectment  and  unlawful  detainer 
by  .the  Tropical  Investment  Company  against 
Bdne  A.  Brown.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Arthur  Ol  YBQchan,  of  Loa  Angeles,  for 
appellant. 

Milton  K.  Tonng,  of  Loa  Angelea,  tor  re- 
spondent 

BEASLY,  Presiding  Judge  pro  tern.  We 
are  constrained  to  open  this  opinion  with 
the  statement  that,  after  patiently  examin- 
ing the  176  pages  of  the  appellant's  brief, 
we  are  unable  to  form  a  dear  Idea  there- 
from of  the  essential  facts  of  this  case,  or 
the  legal  points  upon  which  the  appellant 
relies  for  a  reversal  of  the  Judgment.  We 
have  therefore  gone  directly  to  the  record, 
and  from  an  examinatlan  of  the  pleadings, 
findings,  JudgmMit,  and  Qie  evidence  we 
have  abstracted  the  complicated  facta  upon 
which  the  cause  must  be  determined,  and 
endeavored  to  clear  up  the  legal  questltHus 
which  seem  to  arise  therefrom. 

The  purpose  of  the  action  is  to  obtain 
possession  at  the  Morris  Hotel  property  of 
the  city  of  Los  Angeles.  The  complaint  con- 
tains two  counts:  The  first,  In  ejectment; 
the  second,  upon  an  unlawful  detainer. 
From  the  elaborate  findings  in  the  case.  It 
appears  that  the  trial  court  based  its  Judg- 
ment upon  the  following  facts: 

Plaintiff  is  a  corporation  organlaed  under 
tbe  laws  of  the  state  of  Utah. 

On  October  30,  1914,  defendant,  Bdna  A. 
Brown,  and  one  Howard,  entered  into  an 


agreement,  in  writing,  by  which  Hoiward 
purported  to  lease  to  the  defmdant,  Brown, 
a  certain  hotel  building  to  be  erected  oa  a 
lot  described  In  the  complaint,  and  situated 
in  the  dty  of  Los  Angeles,  and  this  building 
was,  when  completed,  to  be  called  the  Morris 
Hotel. 

The  lease  was  to  run  for  10  years,  and  to 
begin  December  1,  1916;  the  term  of  the 
lease  being  orally  agreed  to  be  from  De- 
cember 1,  ldl5,  to  November  30, 1926.  These 
dates  were  left  blank  In  the  lease,  wbldi 
was  signed  by  the  parties,  and  were  inserted 
later  by  some  unideutlfled  third  party,  with- 
out authority  from  either  party  to  the  lease. 
The  lump  rent  was  to  be  $98,820,  payable 
in  monthly  Inatallmenta  of  9828.60,  In  Ad- 
vance, on  the  1st  day  of  each  month. 

The  date  of  tfie  payment  of  &e  rent  was 
also  left  blank,  and  no  time  was  fixed  in  the 
Instrum^t  tor  the  begtauliig  of  the  ^ajmeat 
of  the  rent. 

On  November  9,  1914,  tbe  parties  agreed, 
also  in  writing,  that  the  term  of  the  lease 
should  commence  at  the  date  of  the  com- 
pletion and  acceptance  of  the  bonding  by  the 
dty  building  department  of  tlw  city  of  Los 
Angeles,  which  cwnpletlon.  It  was  agreed, 
should  be  not  later  tlian  rebmary  15,  191S. 
Thirty  days'  grace  for  cmnpleUOD  was  al- 
lowed, but  It  was  stipulated  titot,  shonld 
this  30  days  be  exceeded,  an  amount  equal 
to  the  rratal  **to  accrue"  mtn  the  building 
dionld  be  ccHnpleted,  and  so  accepted,  should 
be  forfeited  to  the  lessee.  The  defendant. 
Brown,  took  possession  of  tbe  kstd  In  Oc- 
tober, 1915,  and  the  building  wa«  completed 
on  or  about  November  1,  ISKUL 

Oa  October  28,  1915,  defendaat.  Brown, 
paid  Howard  $1,000,  "pursuant  t»  said  agree- 
ment of  October  30,  1914,"  and  "as  part  con- 
alderatitm  for  givlc«  said  agreemutt,"  which 
provided  tiiat  982&JS0  of  this  $1,000  should 
apply  to  tiie  first  nuwth's  rent  t»  be  paid 
thereunder,  and  ttiat  the  balance  •£  said  $1,- 
000,  to  wl^  $iee^,  was  to  be  applied  as  part 
payment  for  the  sec<»id  mmitb's  rent  Ooi»> 
tempwuieonsly  with  tbe  paym^t  of  tbe 
$1,00(^  on  October  28,  1915.  Howard  gave 
Miss  Brown  a  receipt,  marked  **B."  wltb 
the  O.  K.  of  one  Paden  initialed  thereon, 
which  reads  as  follows: 

"Los  Angeles.  OaL,  Oct  28^  1915w 
"Received  from  Edna  A.  Brown  tear  tikousand 

seven  hundred  and  five  75/100  dollars,  la  fall  for 

rent  on  Hotel  Morris,  No.  811  E.  Cith  St,  from 

Nov.  U,  1916,  to  April  22,  1916. 
"This  indudes  the  $1,000.00  paid  t»  secure 

lease. 

"$4,700.76.         Ghatks  WdUngten  Haward. 
"O.  K.  Wm.  W.  Paden." 

The  court  finds  that  there  was  do  ctxislder- 
atlon  for  this  receipt,  other  than  the  $1,000. 

On  October  27. 1915,  Miss  Brown,  together^ 
wltb  Howard  and  Paden,  applied  to  the  Fidel- 
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fty  SaTtaga  ft  Loan  Ambdallon  tor  a  loan  of 
91,818,  witb  whldb  to  pay  a  note  wenred  hy  a 
chattel  mortgage  on  Miss  Brown's  fnmltnra 
Bltnated  tn  Oie  Morris  HoteL  TbB  loan  was 
made,  and  Howard  tbereapon  gave  tbe  Fi- 
delity Sayings  ft  Loan  Association  an  order 
on  MIsB  Brown,  nmnlng  against  bar  rtDt 
for  tills  amount;  wblch  order  was  aocqited 
by  her,  and  the  mooefy  was  therenpon  de* 
llvared  by  the  loider  to  Hovrerd.  Paden,  and 
Mlas  Brown,  who  paid  fba  d«bt  aecnred  by 
the  chattel  mortgage,  and  obtained  tbe  re- 
lease  of  tbe  fumltnre  from  the  lien  thereof. 
Tbe  Fidelity  Savings  A  Loan  AssodatUm 
had,  at  no  tbne,  any  knowledge  of  the  glTlng 
of  the  receipt  to  Miss  Brown  tor  tbe  94,706.75. 
Miss  Brown,  In  oonslderatlra  of  tills  loan, 
signed  another  agreement,  the  meaning  of 
whldi,  apparently,  will  be  Important  ime. 
It  Is  as  toUows: 

"As  bolder  of  lease  ooTering  premises  known 
as  Iota  five  (5)  and  six  (8),  block  eleven  (11), 
of  WtdftkiU  Orcbard  Tract,  in  the  dty  of  and 
oonnty  of  Los  Angdes,  state  of  California,  f«r 
and  in  ctnulderation  ot  free  rental  for  the 
month  of  Norember,  1915,  and  otber  Taluable 
oondderatlMis,  including  assistance  in  releasing 
mortgage  on  my  furniture  in  tbe  building  on 
said  lots,  I  hereby  waive  and  dedare  folly  sat- 
isfied an  diUms  which  I  have  against  the  lessee 
nnder  said  lease  or  against  tbe  premiaea,  the 
owners  of  said  premises,  or  the  Fidelity  Savings 
ft  Loan  AsBodation,  for  any  damagss  or  loss 
occasioned  throagh  any  delay  or  failure  of  any 
kind  resulting  from  delay  in  completion  of  tbe 
btdlding  on  said  pranises,  and  I  hereby  accept 
said  bnilding  as  being  folly  in  accordance  with 
the  terms  of  the  lease  aforesaid,  and  agree  to 
enter  upon  possession  of  tbe  same  without  de- 
lay, and  to  be  bound  hf  all  tbe  provisions  of 
tbe  lease  turn  diis  date,  vMfMng  oU  otaw»«  of 
wenf  wort  under  taii  Imm  «p  to  tAI«  day." 

On  Jane  25, 1914,  Howard,  to  obtain  money 
to  constmoC  the  building,  borrowed  950,000 
of  tbe  Fidelity  Savlnss  ft  Loan  Assodatlon, 
gave  his  promissory  note  therefor,  and  exe- 
cuted a  tmst  deed  on  the  premises  to  the 
Title  Qnaranty  ft  Trust  Company,  as  trustee, 
with  the  Fidelity  Savings  ft  Loan  Assoda- 
tlon aa  benefldary,  to  secure  this  note,  and 
On  June  17,  1915,  to  complete  the  building, 
Bomrd  borrowed  another  924,000,  gave  his 
note  therefor,  and  executed  another  trust 
deed  to  the  Title  Guaranty  ft  Tmst  Company, 
aa  trustee,  and  the  lender  as  benefldary,  to 
secare  the  same  This  latter  deed  was  re- 
ceded on  June  29, 1915.  It  should  be  noted, 
In  passing,  that  both  these  trust  deeds  were 
given  before  the  91^18  loan,  and  the  execu- 
tion of  the  contemporaneous  Instrument, 
above  set  forth.  Under  the  latter  trust  deed 
tbe  Fidelity  Savings  ft  Loan  Assodatlon 
advanced  further  sums  to  Howard  until  the 
total  loan  amomited  to  936,898. 

Howard  defaulted  In  the  payment  of  these 
loans,  and  on  December  17, 1915,  the  trustees 
sold  the  premises  under  the  latter  trust  deed, 
aamely.  tbe  trust  deed  executed  on  June 
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17, 1915.  Tlie  sale  tooik  place  w  Jamaxy 
1916,  tbe  pnrdiBaer  bedng  flw  Fidelity  Sav- 
ings ft  Loan  Assodatlon,  and  the  amount 
paid  being  $88,000;  and  tliereapon  the  Title 
Gnaruity  ft  O^st  Oompany,  as  tnutee,  es- 
ecated  a  deed  to  the  FldeUty  Savings  ft  Loan 
Association,  as  pnrchaser,  conveying  the 
property  to  it 

It  Is  tonnd  by  tbe  trial  eonrt  ttiat  this 
deed  orav^^ped  the  prcqperty  to  tbe  Flddlty 
Savings  ft  Loan  Association,  free  from  the 
Interest  ot  Miss  Brown  nnder  her  lease,  or 
the  agreonent  dated  October  30.  1914,  as 
aa  all  otber  Interests  she  might  claim 
in  the  premises.  Tbe  FldeUty  Savings  ft 
Loan  Association  snbse^nently  conveyed  the 
property  to  one  De  Garmo,  us  trustee,  and  he, 
as  such  trustee,  In  turn,  on  January  22, 1916, 
conveyed  the  property  to  the  plaintiff.  Tropi- 
cal Investment  Oompany. 

There  are  certain  other  claims  of  defrad- 
ant  which  vrill  be  noticed: 

Miss  Brown  claims  that  she  did  not  know 
of  the  trust  deed  of  June  17,  1915,  to  the 
FldeUty  Savings  ft  Loan  Association ;  but  it 
was  found  that  she  had  actual  knoirtedge 
of  It 

The  defendant  averred  that  after  the  sale 
ot  January  15,  1916,  nnder  the  trust  deed, 
the  purdiaser  conveyed  the  property  to  How- 
ard.  This  Is  found  to  be  untrue. 

It  is  found  that  the  Fidelity  Savings  ft 
Loan  Assodatlon  and  the  Title  Guaran^ 
ft  Trust  Company  had  no  knowledge  at  How- 
ard's lease  to  the  defradant  at  the  time  of 
the  execution  of  the  trust  deed  of  June  17, 
1916,  the  deed  that  was  fwedoeed. 

It  is  all^;ed  by  Miss  Brown  ttiat  plaintiff 
holds  the  property  of  the  defendant  as  se- 
curity for  inyment  of  her  rent  This  la 
found  to  be  nntme,  as  is  alse  tbe  allegation 
that  plaintiff  holds  an  assignment  of  the 
lease.  It  le  averred  by  Miss  Brown  tiiat 
tbe  sale  of  January  15,  1916,  was  made,  to 
defendant,  to  defeat  certain  mectaanlcB*  lima 
upon  tbe  property.  This  is  found  to  be  an- 
true. 

De  Oarmo  Is  found  to  have  executed  a 
deed  of  trust  to  the  TlUe  Qnaranty  ft  Trust 
Company,  as  truatee,  to  secure  a  loan  made 
to  him  by  the  Fidelity  Savings  ft  Loan  As- 
sociation, in  the  amount  of  980,000 ;  but  it 
Is  also  found  that  tbe  allegation  of  Miss 
Brown  that  the  Fiddly  Savings  ft  Loan  As* 
sodatlon  Is  the  real  owner  of  this  property 
is  false.  It  is  found  that  the  plaintiff  Is  the 
owner  of  the  property;  that  defendant  la 
in  unlawful  possession  of  it,  and  that  pos- 
session was  demanded  before  suit  and  re- 
fused; that  defendant's  possession  is  with- 
out the  consent  of  plaintiff  and  unlawful. 
Rental  and  damages  are  found  against  the 
defendant  In  the  sum  of  92,808,  and  Judg- 
ment is  given  for  possession,  and  damages 
accordingly. 

[1]  The  first  point  made  grows  out  of  tbe 
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fact  that  the  oonqtlalnt  c<Hitalned  a  count 
In  ejectmcoit  and  a  covnt  In  unlawful  de- 
talnert  and  ttiat  the  anmiiMmB  Issued  was  a 
"three  days"  summons  to  appear.  The  facts 
are  that  defendant  was,  as  stated,  served 
witli  a  "three  days"  summons.  Hba  defend- 
ant dannrred  to  the  complaint  Qkerei^fflii, 
and  the  demurrer  was  overruled,  whereupon 
the  court  required  an  answer  from  defend- 
ant In  four  days,  which  answer  was  filed 
accOTdlngly.  The  defendant  claims  that  she 
vaa  mtttled  to  a  ten  daya  summons  upon 
this  ocanplaint  GoDcedbv  that,  on  the  count 
in  ejectmoit,  the  defiant  was  mtltled  to 
t8D  dayi  to  aroear,  nevertbdees,  as  she  did 
appear  la  less  tUne,  and  demurred  and 
answered  genorally  to  Qie  omiplalnt,  ebe 
cannot  now  be  heard  to  complain  of  this 
enor.  She  Aonid  have  moved  to  qpaA 
the  summms.  Havinc  appeared  generally, 
and  stdHnltted  to  tile  jurisdiction  tO.  the  court 
without  objection,  «he  cannot,  at  tbia  late 
date,  omiplaln  <a  the  fact  that  the  summons 
served  was  insufficient  as  to  the  time  there- 
in given  her  to  appear. 

[t]  It  is  argued  that  the  general  demurrer 
to  the  complaint  should  have  been  sustained, 
because  the  ctHuplalnt  did  not  state  the 
amount  of  rent  due;  but  the  original  com- 
plaint was  not  based  upon  the  fact  that  the 
rent  was  overdue.  An  amendment  charging 
failure  to  pay  rent  was  added  to  the  com- 
plaint at  sMne  later  period,  as  to  the  time 
of  whldi  we  are  not  advised  by  the  record. 
Probably  this  amendment  was  added  at  tbe 
trial.  We  have  assumed,  In  this  state  of  tbe 
record,  that  tbe  court  passed  upon  tbe  de- 
murrer to  tbe  complaint  in  its  original  form, 
and  as  a  complaint  not  based  upon  overdue 
rent  need  not  contain  an  allegation  as  to  the 
amount  of  rent  due,  the  demurrer  was  prop- 
erly overruled.  It  Is  only  In  case  tbe  un- 
lawful detainer  charged  Is  for  default  in 
payment  of  rent  that  the  complaint  must 
state  tbe  amount  of  such  rent  Code  Civ. 
Proa  S  1166. 

[3]  We  are  rather  uncertain  as  to  tbe 
method  by  which  defendant  makes  ber  next 
point.  It  arises  out  of  tbe  fact  that  the  com- 
plaint In  the  case  alleged  that  plaintiff  was 
Incorporated  under  tUe  laws  of  the  state  of 
California,  whereas  It  appeared  at  tbe  trial 
that  it  was  Incorporated  under  tbe  laws  of 
the  state  of  Utah.  The  complaint  was  veri- 
fied by  Edward  W.  Cason,  and  this  verifi- 
cation is  attacked  upon  this  gr<mnd.  We 
are  unable  to  see  where  it  makes  any  materi- 
al difference  whether  the  company  was  in- 
corporated under  the  laws  of  the  state  of 
California,  or  under  the  laws  of  tbe  state 
of  Utah;  and  certainly  we  can  find  no  direct 
attack  under  which  tbe  court  could  have 
avoided  this  error,  if  error  it  was,  at  the 
trial  of  tbe  case.  It  la  too  trivial,  under 
the  facts  of  this  case,  to  warrant  a  reversal 
of  the  action  anyhow. 


[4]  Tbe  main  Act  upm  vUdi  Oils  Judg- 
ment rests  is  that  the  trust  deed  of  June 
17.  1915,  the  deed  that  was  foredosed,  vnis 
taken  by  the  Title  Qnaranty  A  Trust  Oom- 
pany  without  knowledge  or  notice  on  Its 
part,  or  on  the  part  of  tbe  Fidelity  Savings 
A  Ixian  Association,  of  the  claims  of  Miss 
Brown  under  her  lease.  Tbe  finding  of  tbe 
court  that  the  Title  Guaranty  ft  Trust  Com- 
pany  had  no  knowledge  or  notice  of  Iflsa 
Brown's  claims,  v^en  that  trust  deed  was 
execnted,  seans  to  be  oonclosive  upon  the 
ptOnt  that  Hiss  Brown's  Interest  under  her 
lease  was  foreclosed  by  tbe  foreclosure  of 
that  tautrnmoit 

[S,  1)  This,  being  true,  ends  tUm  case  ap- 
parently; but,  even  If  it  does  not  do  so, 
tbe  defendant  cannot,  tor  other  reasons, 
prevail  on  this  anieal.  Bfias  Brown  contends 
tliat  she  had  paid  her  rent  to  April  27,  1916, 
and  that  therefore  this  action  was  pre- 
mature; and  tlie  following  facts  bear  on 
this  point: 

If  tbe  receipt  for  $4,705.75,  dated  October 
28,  1915,  was  valid,  this  attack  upon  the 
Judgment  takes  on  apparently  a  serious 
aspect.  If  the  fact  of  the  superiority  of  the 
trust  deed  over  Miss  Brown's  lease  be,  for 
the  mfHuent,  ignored.  The  trial  court,  as 
heretofore  stated,  found  this  receipt  invalid, 
and  that  no  consideration  had  been  paid 
therefor,  exc^t  tbe  $1,000,  and  that  the 
receipt  was  without  other  consfderdtion. 
If  this  be  true,  as  Miss  Brown  took  posses- 
sion on  or  about  November  1, 1915,  the  $1,000 
would  have  paid  the  rent  for  November  and 
a  part  of  December,  1915,  and  her  rent  was 
thus  about  4  months  in  arrears  when  fh& 
action  was  begun.  Giving  ber  the  SO  days' 
grace  provided  for  in  the  lease,  ahe  was 
still  3  months  behindhand  In  her  monthly 
payments  of  rent  at  tbe  time  the  action  was 
begun.  The  various  papers  executed  on  or 
about  October  27  and  28,  1915,  will  bear 
careful  study,  to  determine  their  meaning 
and  their  bearing  on  this  question  of  rent. 
The  actual  completion  of  the  building  was 
accomplished  on  or  about  November  1,  1915, 
very  near  the  time  of  the  execution  of  these 
papers.  Briefly,  these  instruments  were: 
(a)  A  receipt  for  $4,705.75,  above  referred 
to,  dated  October  28,  1915,  the  amount  of 
which  Included  tbe  $1,000,  paid  to  secure 
tbe  lease,  (b)  A  paper  dated  October  27, 
1915,  above  set  out  In  full,  signed  by  Miss 
Brown,  redtlng  that  in  consideration  of 
free  rental  for  November.  1915,  and  other 
valuable  considerations,  Including  assistance 
In  relieving  the  mortgage  on  her  furniture, 
she  waived  and  satisfied  all  claims  against 
her  landlord,  the  lessor,  and  tbe  Fidelity  Sav- 
ings &  Loan  Association,  for  damages  or  loss 
occasioned  by  the  delay  In  the  completion  of 
the  building,  and  waived  all  claims  of  every 
sort  under  said  lease  up  to  that  date,  the 
giving  of  which  receipt  for  $4,705.75  was 
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unknown  to  Che  Fidelity  Savings  &  Loan 
Association,  at  tbe  time  it  made  the  $1,818 
loan.  Sk>  the  court  found,  and  open  ample 
evidence,  for  tbe  officers  of  the  bank  testified 
that  tliey  knew  nothing  of  it — all  tlie  agents 
of  the  bank,  except  Wadley,  who  was  proved, 
at  ttie  time  of  the  trial,  to  be  in  Asia ;  and 
the  evidence,  we  think,  supports  the  finding; 
so  far  as  Wadley  i»  concerned,  that  he  did 
not  know  of  the  receipt.  There  was  a  con- 
flict Tspotk  this  point,  bnt  we  cannot  disturb 
tlM  finding  based  npcm  tiie  conflicting  evi- 
dence, (c)  The  Fidelity  Savings  ft  Loan 
AssodiitkHt  took  front  Howard  an  order  for 
the  $1318  against  Miss  Brown's  rent,  and 
she  accepted  this  order,  without  dlsdosii^ 
the  existence  of  the  receipt  for  the  $4,709.75, 
abore  refened  ta  We  think  tliat  she  can- 
not. In  tlds  state  of  the  tacts,  be  heard  to 
assert  faer  undisclosed  receipt  for  more  than 
the  money  she  had  paid,  to  wit,  $1,000.  To 
permit  ber  to  do  so  would  be  to  permit  a 
deliberate  fraud  upon  tbe  bank,  which  took 
the  order  against  her  rent  without  any 
knowledge  whatever  of  this  receipt 

[7]  Bnt.  evtti  conceding  that  tiie  recent 
for  Vl.TOe.'Rt  was  all  It  purported  to  be,  it 
was  not  available  as  a  defense  against  the 
Uen  of  fbe  trust  deed  lAldi  was  foredosed. 
for  tbe  fidlowlng  reasons:  TbB  docnnMot 
of  October  28,  1916,  executed  and  delivered 
after  tbe  date  of  the  trust  deed  of  June 
IT,  1915,  (1)  satisfied  all  claims  for  damages 
arising  out  of  the  failure  to  complete  the 
bnllding  on  time;  (2)  accepted  possession 
of  tbe  building  as  completed ;  (3)  agreed  to 
take  possession  without  delay;  (4)  waived 
all  claims  of  any  sort  under  the  lease  ilp  to 
that  date.  It  Is  contended  that  this  docu- 
ment only  waived  damages  for  delay  in  com- 
pletitm;  bnt  the  last  clause  of  this  instru- 
ment  was  unnecessary  if  tbe  only  intent  was 
to  waire  tba  accrued  damages,  as  that  was 
q>ecfflcal1y  waived  in  a  previous  clause  there- 
to, and  we  can  see  no  other  meaning  whldi 
could  attach  to  these  words  as  between  her 
and  tiie  Fiddity  Savings  ft  Loan  Associa- 
tion, wUcb  was  a  party  to  the  inBtmment, 
^n  that  she  took  possession  subject  to  tbe 
trust  deed  of  June  17, 1916 ;  in  other  words, 
Oiat  she  waived  all  claims  that  her  lease 
was  not  anbordlnate  to  the  lien  of  this  trust 
deed.  She  had  no  other  claim  than  this  to 
waive,  except  those  covered  by  the  language 
of  other  portions  of  this  document;  and, 
taken  as  a  whole,  we  think  that  she  <oc^ 
possession  under  the  lease  subject  to  the 
lien  of  the  ndelity  Savings  ft  Loan  Aasoda- 
tion's  tmst  deed,  which  was  subsequently 
foreclosed.  We  regret  tbe  necessity  of  this 
lengthy  discussion,  and  can  only  say.  as 
we  said  at  the  beginning,  tha^  it  has  been 
forced  upon  us  by  the  manner  in  which  tbe 
case  has  been  presented. 


For  the  fbtegolnc  reasons,  tSie  Judgmentf 

is  aflOrmed. 


We  concur: 
GAN.  J. 


BICHARDS.  J.;  EBBRI- 


ATER  V.  GRONDONI  et  al.    (Civ.  1837.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomia.   Dee.  23,  1919.) 

1.  TaiAL  «=>404{1)  —  Finding  or  no  ownks- 

SHJP  HOT  AmCTED  BT  FUBTHaB  CUtTSB  "EX- 
CEPT AS  BESBZNArTER  SET  FOBTH,"  NOTBUTO 
KOBE  BEHTO  SET  FOBTH.  • 
Finding  of  no  ownership  in  plaintiff  "except 
as  hereinafter   •  •  •   set  forth"  in  the  ab- 
sence vt  anything  more,  would  be  one  to  the  ef- 
fect that  plaintiff  owned  no  interest. 

2.  TaiAi.  *=»404(2)  —  Pimdikq  appeabing 

AUQNO  CONCLUSIONS  OF  ZAW  ONE  OF  FACT. 

Finding  that  plaintiff  is  the  owner  of  the 
ditch,  subject  to  tbe  rights  of  defendants  as  in 
the  jadgment  set  forth,  tbougji  appearing  in  the 
condusiooB  of  law,  is  a  finding  of  fact. 

8.  Tbial  4b>404(6)— laauB  or  owsKBsmp  of 
nrroH  usposbd  or  bt  nirniNa. 

Finding  Ottt  plaintiff  is  the  owner  of  the 
ditch,  subject  to  tiie  rl^ts  of  defendants  as  In 
the  jodgmeht  set  forth,  disposes  of  the  iBsoe 
of  ownership;  tbe  interests  of  defendants  be- 
ing ^ven  in  the  findings. 

4.  Tbiax  ^C=»396(7) — Finding  should  bb  as 
bboad  as  adicitted  allegation  of  cou- 

PLAINT. 

Finding  should  be  as  broad  as  the  allegation 
of  the  complaint  admitted  by  faflnre  ui  the  an- 
swer to  deny. 

5.  Tbul  4)a>886(7)— FiNDxna  as  to  PAncnrT 

OF  TAXES  HOI  SO  BBOAD  All  ADUTTKn  AI,- 
IXQATIOn  OF  COHFLAIHI  TO  BE  DIBBKQABDBD. 

Finding  should  be  disregarded  where  it  Is 
not  as  broad  aa  the  allegation  of  the  complaint, 
admitted  by  failure  to  deny,  allegation  being 
that  plaintiff  paid  all  taxes  levied  and  assessed 
against  the  ditch  and  water  rights,  and  finding 
being  that  tlie  "rights"  of  plaintiff  lb  and  to  the 
ditch  and  the  water  rights  were  aasessed  to 
plaintiff,  and  that  all  taxes  so  levied  and  as- 
sessed on  the  "rii^ts'*  of  plaintiff  therein  have 
been  paid  by  him;  it  being  also  found  that 
plaintiff  owned  only  a  certain  Interest  in  the 
ditch  and  waters. 

6.  Appeal  and  ehhoe  €»1071(5)  —  Finding 
as  to  patment  of  taxes  bt  one  wh08b 
wateb  bights  depend  on  pbiob  appbopbia- 
tion8  and  use  uat  bb  di8bb0abded. 

Finding  as  to  plaintiff  paying  taxes  on  ditch 
and  water  rights  may  be  disregarded,  his  title 
to  both,  to  tbe  extent  that  he  had  not  abandon- 
ed them,  dependlBg,  not  on  prescription,  but 
on  prior  appropriation  and  use. 


»For  otlicr  eaats      same  topic  aod  KST-NUUBBR  in  all  Key-Numbered  DlgtoU  and  Indezat 
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7.  WATEBS  abb  WATKB  COtTBSKS  *=>188— Pat- 
MKKT  OF  TAXK8  ASaBSffliD  BPBCZHOAIXT  ON 
WATEB  SIQHTS  NOT  HBCXS8AST  FOB  FBE80BIP- 
TXVB  BIOHT  WHEBB  IHTBBBST  HAD  BSGOKl 
AFFDBTENANT  TO  TAXBD  UUTD. 

For  defendants  to  ftcqnire  prescriptiTa 
riglita  to  iDteiSMti  in  a  ditch  and  waters  flowing 
therein,  it  ig  not  necessary  that  they  should 
pay  taxes  specifically  aasesaed  on  the  ditch 
and  water  rights,  but  it  Is  enough  that  the  in- 
terest of  each  in  the  ditch  and  water  right  had 
become  appurtenant  to  his  land,  and  that  they 
paid  all  taxes  lerled  and  assessed  on  their  lands, 
as  such  appurtenant  interests  must  be  consid- 
ered as  included  in  the  assessments  of  the 
lands. 

8.  WATBBS  AND  WATEB  OOUBSBS  «=>1SS— PBB- 
BCBIFTIVK  BIGHT  ROT  ACQUIBED  WHILE  WA- 
TEB 18  BEINa  TTSED  BT  OWNER. 

Plaintiffs  right  to  the  use  of  water  being 
prior  to  that  of  defendants,  they  could  not,  by 
adverse  user,  acquire  title  to  the  S  inches  of 
water  that  plaintiff  was  all  the  time  putting  to 
a  beneficial  use. 

Appeal  from  Superior  Court,  Nevada  Coun- 
ty; George  U  Jouea,  JnOge. 

Action  1^  Frederick  Ayer  against  Stephen 
Grondonl  and  otliwB.  Fnmi  an  adTerse  ]ndff> 
ment,  plaintiff  appeals.  Modified  and  af- 
firmed. 

Mllon  &  Nllon  and  SeailE  &  SearlBi  aiU  of 
Nevada  City,  for  appellant 

Bennemr  &  PetezBon,  of  Ozaas  Tailor*  ^ 
napondfisitB. 

HIXISON,  Preddlag  Jndge  pro  ton.  This 
action  waa  brougiht  to  determine  the  respec- 
tive rights  of  the  parties  to  a  certain  water 
dlteh  taking  water  from  Slate  cre^,  in  Ne- 
vada county,  known  as  the  Texas  ditch,  and 
to  determine  their  respective  rights  to  tlie 
waters  flowing  in  said  ditdi. 

The  complaint  alleges  that  the  plaintiff 
and  his  predecessors  in  Interest  have  been 
the  owners  of  the  ditch  for  more  than  40 
years,  and  during  all  that  time  have  been  In 
open,  notorious,  continuous,  and  adverse  pos- 
session of  both  ditch  and  water,  and  during 
said  40  years  have  paid  all  taxes  levied  and 
assessed  on  said  ditch  and  water  right,  "said 
ditch  having  its  head  in  Slate  creek  where 
said  creek  Is  crossed  by  a  manzanlta  flume, 
and  extending  ttience  to  the  Texas  mine,  a 
distance  of  one  mile,  more  or  less,  together 
with  the  flrst  right  to  divert  one  hundred  and 
seventy-five  inches  of  water  of  said  Slate 
creek  at  the  head  of  said  ditch  and  carry  the 
same  by  ditch  and  flume  to  tbe  Texas  mine 
and  intermediate  points." 

The  complaint  alleges  that  the  defendants 
have  wrongfully  and  unlawfully  conspired  to 
Interfere  with  plalntifTs  ditch  and  water 
rights,  and  have  at  divers  times  entered  ap< 
on  said  ditch  and  trespassed  upon  the  sam& 
Id  specifying  the  wrongful  acts  of  the  de- 


fendants, the  plaintiff  recites  several  in- 
stances, all  alike  in  diaracter.  A  summary 
of  one  instance,  as  alleged  In  the  complaint, 
will  be  sufficient  for  the  pnrposes  of  tbe  de- 
cision. It  is  allied  that  on  February  6th 
the  plaintiff  turned  tbe  water  out  of  said 
Texas  ditch  at  Its  head  on  Slate  creek,  and 
placed  in  the  head  of  said  dltdi  A  gate,  with 
padlock  and  chain  thereon,  to  prevent  the 
running  of  water  into  said  ditch  or  raisins 
said  gate;  that  thereafter,  on  February  7th, 
the  defendants  wrongfully  brt^  and  r^ 
moved  said  headgate  of  said  Texas  ditch. 

The  defendants  deny  the  plalntUfs  owner- 
ship of  dther  dltcb  or  tiie  right  to  flow 
water  therein.  They  duty  that  the  plaintitt, 
or  his  predecessors  in  interest,  have  been  in 
poBseasion  continuously,  or  otherwise,  for 
40  years,  or  for  any  length  of  time,  of  the 
Texas  ditch,  and  deny  ttiat  be,  or  bis  pred- 
ecessors  In  Interest,  have  bem  tbe  owners, 
or  In  tbe  possession  contlnoously,  or  otber- 
wlse,  In  the  use  of  176  Inches  of  tbe  vrater 
of  said  cre^  or  the  flrst  right  to  divert  any 
of  the  waters  of  said  creek. 

Tba  defendants  duy  that  tlis  irtalntilt,  or 
Us  i^edeoenors  in  Intwest;  bave  used  Oie 
ditch  or  water  right  for  any  period  of  time, 
or  at  all,  for  Irrigation  or  mottve  powter  or 
steam,  '^cept  as  la  Oils  aurver  berdDafter 
alleged."  It  Is  then  alleged  that  at  a  time 
about  12  Tears  tbe  oommencemait  of 

this  action  the  plaintiff  and  his  predecessors 
in  Interest  ceased  to  use,  and  have  not  since 
pat  to  a  bmefldal  w,  175  Indies  <i£  water 
taken  from  Slate  creek,  save  and  except  three 
inches  of  water  nsed  by  one  Edminder,  tlte 
agent  of  plaintiff ;  that  tbe  plaintiff  and  his 
predecessors  In  interest  abandoned  and  lost 
all  water  .right  that  they  miifbt  have  had  in 
the  waters  of  said  creek  except  said  3  inch- 
es ;  that  said  8  Inches  of  water  used  by  plain- 
tiff  was  <Hily  Ibat  portion  of  Ibe  water  of 
Slate  cteA  wblfdi  flie  detaidants  and  their 
predecessors  and  othm  permitted  to  flow 
past  thrfr  respective  intakes,  and  that  plain- 
tiff did  not  use  contlnnonsl7t  or  at  all,  said 
3  inches  of  water  tor  a  regular  period,  but 
throng  his  agent  used  through  said  &Ltcb. 
said  3  Indies  of  wator  at  sudi  ttmes  and  on 
such  occasions  as  the  def^dants  and  others 
voluntarily  and  gratuitously  permitted  plain- 
tiff to  use  it,  and  during  tbe  dry  season  plain- 
tiff did  not  at  any  time  receive  more  than 
3  inches  of  .water  tbrough  said  Texas  dltdi. 

We  have  thus  deemed  it  necessary  to  state 
with  some  fullness  scMne  of  the  issues  raised 
by  the  pleadings,  because  the  main  conten- 
tion of  appellant  Is  that  there  are  not  flnd- 
Ings  of  tbe  court  upon  some  of  them,  and 
that  the  findings  upon  others  are  either  con- 
trary to  the  ^leadings  or  not  sustained  by 
the  evidence. 

[1-3]  1.  The  plaintiff  complains  that  the 
court  failed  to  And  on  the  issue  raised  as  to 


^ssFor  other  turn  see  nmm  toplo  ufl  KET-NVMBBR  bi  all  KvNnmbared  DiSMts  and  lodazM 
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the  ownerdilp  of  ttw  Tocas  dltcih.  The  flud- 
Inc  of  tb»  ooort  li^  in  ^Bect,  that  neither  the 
[dalntUf,  nor  hla  predeoesBOn  In  interest, 
have  for  40  years,  or  for  any  time,  been  the 
owners  of  the  Texas  ditch,  or  bepn  in  the  ez- 
dnslTe  open  poaiemlon  of  it,  or  In  adverae 
pneicaalon  of  it,  or  any  powoaricw  of  it  at  all, 
"except  as  bwrinafter  in  these  findings  set 
fortti."   It  la  stated  by  eonnaA  for  plalntiCC 
that  bfl  was  enUOed  to  a  spedflc  finding  as 
to  tlie  ownerA^  of  tlie  ditch,  and  that  the 
excepttons  refnrred  to  nowhere  mpear  In  the 
flndlnff.   If  this  w«e  all  that  anieared  In 
the  record,  the  finding  (no  ezceptioDS  being 
statecl  afterward^)  would  be  (me  to  the  effect 
that  plalntUf  was  not  the  owner  of  any  in- 
terest in  the  ditdi  at  alL  Tbm  Is,  however, 
a  flndins  of  fiict  "that  idalntUf  is  the  owner 
of  the  Texas  ditch,  snbjeet  to  the  rle^ts  of 
the  defokdanta  Orimdonl  and  Hecker  aa  in 
thli  Jadgraent  eet  forth."  While  this  finding 
appears  in  the  oomdusUns  of  law,  and  Is, 
perhapa,  misplaoed,  it  is  nemtheleas  a  find- 
ing of  fact,  and  dbsposes  of  the  iasne  as  to 
the  ownership  of  the  dlteh,  because  in  the 
findiiM^  the  interests  of  both  Grond<nil  and 
Hecker  are  finind,  and  the  findings  altog^her 
are  to  the  ^ect  ttiat  the  plaintiff  Is  the  own- 
«■  ^  the  ditch,  except  as  limited  by  the 
rl^ta  dedaxed  to  exist  In  the  above  two 
defendants.    We  think  this  is  a  sufficient 
finding  npon  the  ownership  of  the  ditdi. 

[4-6]  II.  The  complaint  alleges  that  the 
plaintiff  and  bis  predecessors  In  interest  for 
40  years  have  paid  all  taxes  levied  and  as- 
sessed against  said  ditch  and  water  rights. 
The  answer  admits  this  by  a  failure  to  deny. 
The  finding  sboold  have  been  as  broad  as  the 
allegation.  There  is  a  finding,  however,  and 
it  is  not  as  broad.  It  is  to  the  effect  that  the 
rights  of  plaintiff  in  and  to  the  Texas  ditch 
and  in  and  to  the  water  rights  In  said  Slate 
creek  were  r^larly  assessed  the  asses- 
sor for  40  years  last  past  to  the  plaintiff  and 
his  predecessors  in  Interest,  and  that  all  tax- 
es so  levied  and  assessed  npon  the  rights  of 
the  plain  tiff  and  his  predecessors  in  interest 
have  been  paid  by  the  plaintiff  and  his  pred- 
ecessors in  interest.  The  court  found  that 
plaintiff  owns  a  certain  interest  in  the  ditch 
and  waters  of  Slate  cre^,  and  that  the  de- 
fendants Orondoni  and  He<^er  each  owns  a 
certain  interest  In  the  ditch  And  water  right, 
and  ttie  flndlnj^  In  ^ect.  Is  not,  as  alleged 
in  the  complaint,  that  the  plaintiff  baa  paid 
all  taxes  levied  and  assessed  on  said  ditch 
and  ymter  right,  bat  that  plaintiff  has  only 
paid  taxes  on  whatever  zl^ta  he  may  own 
In  the  ditch  and  water,  leaving  an  inference 
that  a  part  of  the  ditch  and  water  and  an 
interest  in  both  were  not  aaaessed  to  lAaiU' 
tiff,  and  that  he  has  not  paid  taxes  on  all  of 
the  ditch  and  water.  This  finding  is  contrary 
to  the  admission  of  the  pleadings.  Bnt  we 
are  of  the  opAnSum  that  it  may  be  disregarded. 
Hie  plaintliTs  title  to  both  dltCh  and  water 


rii^t  to  the  extent  that  he  has  not  aband<med 
the  same  does  not  depend  npcm  preacrlptttn, 
but  npon  prior  anvopriatiw  and  use,  -and, 
aa  we  shall  see  further,  may  safely  rest  upon 
muAi  prior  use  and  appropriatlcHi. 

[7]  ni.  The  ]|^aintlff  complains  (K  the 
court's  finding  that  tike  d^endants  have  ac- 
quired a  i^«K!riptlve  right  to  a  certain  in- 
terest in  said  ditdk  and  the  waters  flowing 
therein,  and  daims  that  tiie  same  Is  not  sup- 
ported by  the  evidence,  because  the  evidence 
falls  to  show  ti»t  the  defotdants  have  paid 
the  taxes  upon  said  ditcSi  and  water  rl^t, 
or  any  part  thereof.  The  evidence  shows 
that  each  of  the  de£»idants  owns  a  piece  of 
land  near  the  dltdi,  and  that  he  has  been 
taking  tiie  vaten  fran  said  ditch  by  other 
ditches  npon  his  land  and  using  it  there,  and 
Quit  said  interest  In  the  ditdi  and  water 
right  has  become  appurtenant  to  tfa^  land. 
And  the  evidence  further  shows  that  they 
have  paid  aU  taxes  that  have  been  levied 
and  asseased  upon  their  lands.  Tbs  dedsloiis 
seoQ  to  hold  that  under  sudi  nmdltitms  no 
separate  payment  of  tans  on  tiie  dltdi  In- 
v<Aved  berev  or  of  the  water  right  claimed 
by  the  defendants,  Is  necessary  to  give  them 
a  prescriptive  tight  In  Ctartlon  v.  Hower* 
m  CaL  at  page  428, 170  Pac  1121,  It  la  said: 

"The  appellaot  urges,  however,  that  tlie  plain- 
tiff's adverse  user  and  daim  of  these  waters 
did  not  otherwise  satisfy  the  requirements  of 
the  statute  because  he  paid  no  taxes  upon  the 
easement  claimed;  but  in  this  behalf  the  evi- 
dence shows  that  no  taxes  were  separately  as- 
seased npon  such  eesement,  but  that  the  plain- 
tiff paid  all  of  the  taxes  whldi  were  assessed 
against  tract  No.  1,  since  his  acquisition  of  ti- 
tle thereto.  This  court  has  held  that  where 
the  use  of  water  is  apportecant  to  a  tract  of 
land  and  contribntes  to  its  value,  it  must  be 
considered  as  included  In  the  assessment  of 
such  land  without  a  separate  specification'*  (d^ 
ing  Ooonradt  v.  Hill,  79  Cal.  668,  21  Pa&  1000; 
Frederick  v.  Dickey,  91  Cal.  358,  27  Pac.  742). 

On  the  authorl^  of  these  decisions,  ws 
hold  that  no  other  payment  of  taxes  than 
that  proved  on  t>ebalf  of  the  d^endants  was 
required  in  order  to  enable  than  to  claim 
title  by  prescription. 

[I]  IV.  The  court  found  that  the  ^ntlff 
waa  at  tba  time  of  the  cwnmencement  of  tUs 
action  the  owner  of  a  right  In  said  Texas 
dlttdi  to  have  fiow  through  or  cause  to  flow 
thiDUfl^  said  dltcb  6  indies  at  iha  water 
ot  said  creek,  bnt  that  said  rli^t  to  said  5 
inches  of  water  was  subject  to  and  subordi- 
nate to  the  right  <^  Gnnidonl  to  have  flow 
upon  his  land  3  Inches  and  the  said  Hecker 
1%  Inches,  and  subordinated  the  jOalutiff's 
right  to  their  claims  to  that  extent 

ThB  pleadings  'and  the  evidenoa  suffldent. 
ly  show  that  up  to  a  period  of  about  12  years 
ago  the  plalnttfl  and  his  predecessors  in  In* 
terest  were  ni^ng  at  said  Texas  mine  through 
said  ditdi  176  Inches  of  water;  that  said 
mine  ceased  operations  about  that  tlme^  and 
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tlie  plalaUff  eeawd  to  use  ITO  iDClhes  of  wa- 
ter, bnt  coDtlnned  to  use  some  of  the  water, 
tbe  answer  alleging  only  3  Inches.  The  court 
In  its  findings  finds,  however,  that  he  has 
contlnned  to  use  since  said  time  S  inches 
of  water.  There  Is  nothing  In  the  erldeoce 
to  show  that  the  nse  of  these  6  Inches  of 
water  since  the  Texas  mine  ceaaed  to  run 
has  hem  used  by  the  conswt  <rf  fbe  de- 
fendants, or  tither  of  tbem. 

We  haTe  then  a  case  where  tbe  plaintiff 
and  his  predecessors  in  interest  were  mdng 
175  indies  of  water,  and  then  ceased  to  use 
any  of  it,  except  S  Indies  of  water,  and  bare 
conttnoed  to  use  said  6  Inches  of  water  down 
to  the  present  time.  Their  ritfit  to  the  nse 
of  the  water  was  i«lor  to  tbe  ris^to  of  the 
defmdants,  and  It  la  obvioas  tbat  the  defend- 
ants have  not  and  oonid  not  by  adverse  user 
acquire  title  to  the  very  6  incbeg  of  water 
that  ttie  plaintiff  was  all  ttw  time  putting  to 
a  beneficial  nse  As  to  Uie  S  Indies  ot  water, 
it  seems  dear  that  tbe  jidalntlfl's  rii^ts  are 
superior  to  any  rl^ta  of  the  defmdants. 

Tbe  amount  of  tlie  water  Involved  Is  ex- 
ceedingly small,  and  we  deem  It  unnecessaiy 
to  reverse  the  case  and  send  It  bade  fbr  a 
new  trial,  bdievlng  that  aobstantial  jusUoe 
can  be  done  by  ordering  a  modiflcati<m  of  the 
Judgment. 

The  Judgment  of  this  court  will  be  that 
the  superior  court  be  directed  to  modify  its 
decree  1)y  allowing  the  plaintiff  the  first 
right  to  S  Inches  continuous  flow  of  tbe  wa- 
ters through  said  ditch,  and  granting  to  the 
defendants,  subject  to  tbe  plaintiff's  first 
rlglit  to  5  inches,  S  inches  continuous  flow 
to  the  defendant  Grondoni  and  l*/io  inches 
to  the  defendant  Hecker,  and,  as  so  modified, 
the  Judgment  will  be  affirmed. 

It  Is  proper  to  add  tbat  the  respondent  has 
filed  no  brief  In  this  case,  and  we  have  had 
no  assistance  from  him  in  arriving  at  a  con- 
clusion. 

We  concur:   HAB.T,  J.;  BURNETT.  J. 


8EOUBITT  TRUST  ft  SAVINGS  BANK  T. 
GliAUSSEN.  (Civ.  SOTS.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1«  CeliforDio.    Dec.  11,  1019.) 

1.  I>NDT0BD  ASD  TENANT  4=»134(3)— PBOVI* 
aiON'OF  UABE  POK  USE  OF  PBEUI8ES  FOB  BB- 
TAEL  LXqUOB  BUSINESS  NOT  BBSTBICTIVB. 
Under  a  lease  proTidin?  tbe  premisps  were 
to  be  used  for  the  purpoae  of  conducting  and 
carrying  on  the  buafnese  pertaining  to  a  general 
retail  Uguor  eatabllsliment,  defendant  wag  not 
Umited  to  conducting  a  liquor  business,  but  might 
carry  on  any  lawful  buaineBs,  for  wliich  the 
premises  might  have  been  of  equal  or  greater 


value;  the  provirftn  befaif  permtsdve  rather 
than  restrictive. 

2.  XiAKDLOBD  AND  TBNAUT  ^»190%  —  PBO- 
HIBITtON  OBDXNANCS  NOT  AN  EVIOITON  OF 
TENANT  ALLOWED  TO  USE  PBEHZSEB  FOB  KK- 
TAH.  UQUOB  BDBINE88. 

There  was  no  eviction  of  tenant  under  a 
lease  providing  he  might  carry  on  a  general 
retail  Uguor  businesa,  a  permissive  rather  than 
a  restrictive  provision,  by  an  ordinance  of  the 
city  rendering  it  impossible  (or  the  tenant  to 
conduct  a  liquor  business ;  he  not  being  restrict- 
ed in  the  nse  of  the  premises  for  other  busi* 


3,  Landlobd  and  tenant  ^:»230(9>— In  ac- 
tion FOB  bent,  TBSTIHONT  OF  BBASOKABLB 
BENTAI,  VALUE  ZNAnUISSIBLE,  IN  ABBEKCE  OF 
ISSUE  AS  TO  BEUUCnON  BT  CITT  HAVING 
GONE  DBT. 

In  an  action  for  rent  by  the  lessor  of  prem- 
ises for  use  in  the  retail  liquor  business,  where 
the  ]|ease  provided  that  If  the  city  voted  dry, 
and  by  reason  of  such  fact  the  rental  value  of 
the  pronises  was  impaired,  the  amount  of  rent 
should  be  reduced,  but  defendant  did  not  allele 
that  by  reason  of  the  <nty  having  voted  dry  the 
rental  value  was  leas  than  the  amount  stated  in 
the  lease  and  sued  for,  testimony  as  to  the  rea- 
sonable rental  value  of  the  property  was  inad- 
mlsriUe;  there  behig  no  issue  thereon. 

AjMMal  firam  Superior  Ooor^  Los  Aisles 
Ooonty;  Fredertdc  W.  Hoaaw,  Judge 

Action  by  the  Security  Trust  &  Savings 
Banlc  against  H.  M.  Olaussen.  From  Judg- 
ment for  defendant,  lAalntiff  appeals.  Re- 
versed. 

Newlin  &  Aabbnm,  of  Los  Angdei,  tor 

pellant 

Randall,  Bartlett  &  Whiter  of  Lob  Angele^ 
forresptHident. 

SHAW.  J.  In  this  action  plaintiff  souglit 
to  recover  rent  of  $100  per  mcmth,  alleged  to 
be  due  fat  Uie  months  of  April*  to  October, 
1918,  inclusive^  under  the  terms  of  a  written 
lease  made  by  Its  assignor  to  defaidant  here- 
in. The  court  found  that  plaintiff  was  en- 
titled to  $40  per  month  tor  the  period  In  ques- 
tion, and  gave  Judgment  accordingly,  fnnn 
whidi  idalntlff  appeals. 

Tile  lease,  the  oecutlon  of  whldi  defend- 
ant admits,  provided  that  (he  donlsed  prem- 
ises, situated  In, the  dty  ctf  Los  Angles,  were 
to  be  "used  f  the  puri)ose  tst  ocmductiiig  and 
carrying  on  the  business  pertolnlng  to  a  gen- 
eral retail  liqnor  establishment"  Cot  a  period 
of  five  yrars  from  February  7,  1916.  Amwig 
othOT  provisions  contained  In  the  lease  was  a 
covenant  on  the  part  of  tlie  lessor : 

"That  should  the  city  of  Los  Angeles  be  voted 
dry  and  all  retail  liquor  establishments  be  abol- 
ished, and  should  the  within  premises  thereby 
become  worth  less  rent  per  month  than  the 
amount  above  stated  <$160  per  month),  that 
she  will  grant  such  reduction  on  said  rent  as 
she  may  deem  proper  at  tliat  time." 


«a>For  otho-  oasM  see  same  toplo  and  KXT-NUHBBR  m  all  Key-Numbered  Dlsevti  and  ladexM 
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In  Uto  answer  deCntdant,  namlWng  Oat  no 
payments  had  been  made  on  aocoont  of  tiie 
rent  accmlng  for  said  montbs  under  the 
terms  of  the  IcAse,  denied  that  any  aom  what- 

aaev^  was  due  therecm,  and  as  an  aflSxmatlTe 
defense  alleged  the  adc^tlfu  of  an  <adlnanoe 
hj  the  dty  ot  hoe  Angeles,  whidi  went  Into 
effect  April  1,  1918,  the  jwovlalons  of  which 

made  It  unlawful  to  use  the  demised  i»rem- 
laes  for  the  purpose  of  conducting  and  carry- 
tog  on  the  business  pertaining  to  a  g^eral  re> 
tail  liquor  estaUlsbment  He  did  not,  how- 
ever, allege  that  by  reas(Xi  of  the  provisions 
of  aucta  ordinance  the  premises  had  become 
worth  lees  per  month  than  the  amount  speci- 
Qed  in  the  leas&  Without  objection  defend- 
ant introduced  in  evidence  an  ordinance  enti- 
tJcd  "An  ordinance  prohibiting  salooos,  and 
prohibiting  the  sale  of  distilled  alcoholic 
liquors,  and  regulating  the  sale  and  service  of 
vlnona  and  malt  alcoh<rilc  liquors,  within  the 
clt7  of  Los  Angeles,"  which  as  provided  there- 
in, became  effective  at  midnight,  March  SI, 
1918,  and  whereby  it  was  declared  to  be  un- 
lawful "to  sell,  serve,  or  give  away  any  alco- 
holic liquor  within  the  city  of  Los  Angeles," 
except  as  otherwise  provided  therein.  With- 
out quoting  the  exceptl<His,  suffice  It  to  say 
ibat  the  conducting  and  carrying  on  of  a  re- 
tail liquor  estaUIshm^t  is  not  Included  with- 
in the  except! ODH  found  in  the  ordinance ;  in- 
deed, the  very  purpose  of  the  ordinance  was 
to  prohibit  the  conduct  of  such  business.  This 
vas  followed  by  testimony,  received  over 
ptalntifTs  objection  that,  since  not  pertinent 
to  any  issue  raised.  It  was  incompetent,  to 
the  effect  that  the  reasonable -rental  value  of 
the  premises  for  the  months  in  question  was 
$30  per  month. 

Upon  this  evidence  the  court  found  t3iat 
by  reason  of  the  passage  of  said  ordinance 
It  became  Impos^Ue  for  defendant  to  use 
the  premises  for  the  purpose  of  conducting 
the  bnainees  pertaining  to  a  general  retail 
liquor  establishment,  and  that  the  reasonable 
rental  value  of  the  premises  for  the  months 
of  April  to  October,  1018,  taiclusire,  waa  the 
Bum  of  $40  per  month. 

[1.21  While  the  lease  provided  that  the 
premises  were  to  be  "used  for  the  purpose 
of  conducting  and  carrying  on  the  business 
pertaining  to  a  gweral  retail  Uquor  estate 
Ushmoit^"  sndi  jwoTlsiOD  as  to  ose  is  pennls* 


slve  rather  than  restrictive.  Defendant  was 
not  Uadted  in  Oie  use  thereof  to  conducting 
a  Uqnor  btialiio— ,  but  mli^t  carry  on  any 
lawfiil  buslDess  therein  (Hyatt  t.  Grand  Rap- 
ids Brewing  Go.,  IttSliicb.  360, 134  N.  W.  32; 
Lawrence  Whiter  131  Ga.  840,  63  S.  B.  631, 
19  U  B.  A.  [N.  S.]  066,  16  Ann.  Gas.  1007 ; 
H<H^arren  v.  Spaldbig,  2  Cal.  CIO},  for  which 
the  premises  nUght  have  been  of  equal  or 
greater  value.  The  tact  that  the  ordinance 
rendered  It  impossible  tar  the  tenant  to  con* 
duct  a  liquor  business,  since  he  was  not  re- 
stricted in  the  use  of  the  premises  for  other 
kinds  of  business,  did  not  constitute  an  evlo 
tlon. 

[3]  If  def^dant  desired  to  protect  himself 
against  a  change  of  the  law,  the  operation  of 
which  would  prevent  him  ^m  conducting 
the  liquor  business,  then  It  was  his  duty  to 
so  stipulate  In  the  contract  It  is  apparent 
the  [urties  so  understood  the  law  with  re- 
spect to  the  provision  as  to  the  purpose  for 
which  the  premises  were  leased,  and'  to  cover 
such  contingency  Inserted  a  clause  "that 
should  the  city  of  Los  Angeles  be  voted  dry 
and  all  -retail  liquor  establishments  be  abol- 
ished," and  farther  that,  If  by  reason  of  such 
fact  the  rental  value  of  the  premises  should 
be  impaired,  the  amount  of  the  rent  specified 
in  the  lease  should  be  reduced.  While  the 
adoption  of  the  ordinance,  and  the  fact  that 
by  reason  thereof  it  was  In^Kissible  ior  de- 
fendant to  conduct  the  liquw  business,  is  al> 
leged.  nowhere  in  the  answer  is  it  claimed  or 
alleged  that,  due  to  the  effect  of  such  ordi- 
nance, the  rental  value  of  the  prc^rty  was 
less  than  the  amount  of  the  rent  specified 
In  the  lease;  hence,  conceding  the  effect 
of  the  ordinance  was  to  prohibit  defendant's 
use  of  the  premises  for  the  vending  of  liquor, 
nevertheless,  since  It  was  not  alleged  that  by 
reason  of  such  fact  the  rental  value  was  less 
than  $150  per  month,  thwe  was  no  issue 
under  whidi  testimony  as  to  the  reasonable 
raital  value  of  the  property  was  admissible. 
The  court  erred  In  overruling  plalntUPs  ob- 
jection to  the  same.  In  the  absence  of  such 
allegation,  no  &cts  were  stated  constituting 
a  defoise  and  no  eridoice  admlssiUe  there- 
under. 

The  jndgmoit  Is  reversed. 

We  ooacnr:  OONBBY,  p.  j.;  JAlfBS,  J. 
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SECTJBIIT  TRUST  &  SAVINGS  BANK  T. 
CI^AUSSEIN.  (CiT.810&.) 

(DUtrict  Court  of  Appeal,  Second  District,  Di- 
Tuton  1,  OalUbnia.   Dee:  11,  191».) 

1.  ABATSUnT  AND  BCTITAI.  4S3l6— ^NAItT 
SVKD  H>B  BBHT  HOT  BNIITIXD  TO  ABATMHWT 
fBNOIllO  APPEAL  CI  01SXB  AOHOII  BT  LAND- 
LOBD  rOU  BENT  FOB  PBZOB  UOtnBM. 

In  8  landlord's  action  for  rent  due  under 
A  lease,  tenant  was  not  entitled  to  abatement 
of  action  pending  determination  of  landlord's 
appeal  firom  judgment  in  a  former  action  against 
tenant  to  recover  rent  (or  prior  months,  where 
such  judgment  did  not  pass  on  validity  of  lease, 
but  merely  found  the  reasooablo  rental  value 
of  the  premises  to  be  less  than  rent  provided 
for  by  lease  under  provision  of  lease  providing 
for  reduction  in  rent  under  certain  conditions, 
and  did  not  purport  to  fix  the  rental  value  for 
the  subsequent  months  of  the  term. 

2.  Abatxmskt  and  bbvxval  «=»8(V~I^d- 

airOT  OF  OTHBB  ACTION  WILL  8U8IAIH  PLBA 
ZH  ABAIXKBNl  ONLY  IT  JUDOKEnT  IK  FIB8T 
ACTION  OOUUI  BE  PLEADED  AS  A  POBICBB 
ADJUDICATION. 

A  plea  In  abatement,  based  on  the  ffcct  that 
another  action  is  pending,  is  open  only  when  the 
identity  of  the  matters  Involved  in  the  second 
action  is  such  that  the  judgment  in  the  first, 
if  final,  could  be  pleaded  as  a  former  adjudicar 
tion. 

8.  IiANDLOBD  AND  TENANT  ^a200<2)— RENTAL 

value  to  be  fixed  bt  court,  on  the  in- 
abilitt  of  pasties  to  aobee  undeb  pbovx- 
bion  of  lease  entteling  i.e880b  to  fix 
akount;  "intkbbsted  pabtt." 
Under  Civ.  Code,  i  1611,  providing  that  the 
consideration,  where  amount  thereof  is  left  to 
discretion  of  "interested  parties,"  must  be  rea- 
sonable, where  lease  required  lessor  to  make  re- 
duction in  tmxt  on  enactment  of  law  prcdiibit- 
Ing  sale  of  liquor  on  the  premises,  the  reason- 
able rental  value  of  the  premises  for  the  re- 
mainder of  the  term  on  the  enactment  of  such 
law,  if  the  parties  were  unable  to  agree  on  a 
proper  reduction,  should  be  sul»aitted  to  the 
court,  and  its  determination  will  constitute  the 
lessee's  liability  as  though  originally  written 
in  the  lease;   the  lessor  being  an  "interested 
party,"  within  such  statute. 

Appeal  team  Supaior  Court,  Lob  Angeles 
County ;  L.  H.  Valentine,  Judge. 

Action  by  the  Security  Trust  &  Savings 
Bank  against  H.  M.  Claussen.  Judgment  for 
plalntlfT,  and  defaidatit  appeals.  Afflrmed. 

Randall,  Bartlett  ft  Wblte,  of  Los  Angles, 
for  appellant. 

Newlln  &  Aahbum,  of  Lob  Angeles,  for  re- 
spondent. 

SHAW.  J.  In  this  action  plaintiff  sued  for 
rent  of  $150  a  month,  allied  to  have  accrued 
under  the  terms  of  a  written  lease  for  the 
months  of  November  and  December,  191S, 
and  Jannary  and  February,  1919.  As  prayed 


tor,  tbB  ooort  gan  Judgment  In  favor  of 
plainiitC  for  |60(^  timn  which  defendant  ap- 
peals. 

As  shown  by  the  complaint  and  answer, 
the  facts  presented,  other  than  the  mmttas 
for  which  the  recovery  of  rent  is  sought,  are 
identical  with  those  Involved  In  same  title. 
No.  SOTS  in  this  coar^  wherein  an  <^>inioD 
was  this  day  filed.  187  Paa  140.  As  in  that 
case,  this  action  la  based  upon  a  lease,  the 
execution  of  which  and  nonpaym«it  of  any 
stun  whatsoever  as  rmt  for  the  months  of 
November,  December,  January,  and  B^bniary 
Is  admitted.  Thfe  facts  set  forth  in  defense 
of  plaintifTs  right  to  recover  are  Identical 
with  those  contained  in  the  answer  In  the 
former  case.  Defendant  offered  evidence  as 
to  the  reasonable  rental  value  of  the  prem- 
ises for  the  months  spedfled  In  the  complaint, 
to  which  plaintiff's  objecdmi  was,  for  the  rea- 
sons given  in  the  <V)lnion  In  No.  807S,  i^per- 
ly  sustained. 

In  addition  to  flie  matten  there  set  iip  as 
a  defense,  the  defendant  In  this  action  al- 
leged—for what  purpose  it  Is  not  made  to 
appear— tiiat  tbe  former  suit  Involved  the 
same  cause  of  actlm  aa  that  forth 
in  the  complaint  herein,  and  that  Judgment 
therein  waa  duly  glvm  and  made  against  the 
defendant,  **dedaring  tiiat  the  lease  npon 
which  plaintiff  sues  herein  had  been  modified, 
and  that  plaintiff  was  eatitled  to  recover 
from  the  defradairt  the  reasonable  rental 
value  of  Bald  prmlsea  mly,  and  that  the 
leasonaUe  rental  value  thereof  was  ^  per 
mcmth,"  in  sopport  of  whldi  the  Judgment 
roll  In  Na  8073  was  introduced  In  evidence^ 
As  to  this  allegation  tbe  court,  ufon  suffi- 
cient evidence,  made  an  adverse  finding  to 
the  effect  that  the  causes  of  action  were 
different;  that  while  it  was  true  Oiat  a 
judgment  was  rendered  therein  against  de- 
fendant (from  whidi  an  appeal  lAalntifl 
la  pradlng),  wherein  it  was  adjudged  that 
the  reastmable  rental  value  of  Uve  prot>erty 
for  the  months  named  In  that  action  vraa 
$40  per  month,  for  which  jodgmatt  was  ren- 
dered against  defMdan^  It  was  not  adjudged 
that  ttLB  lease  upw  which  idalntiff  sues  here- 
in was  modified  or  (Changed  in  any  respect. 

[1]  As  stated,  tbe  record  falls  to  dlsdcue 
the  purpose  for  which  the  allegation  aa  to 
the  foimra  adjudication  was  Inserted  in  the 
answer.  However  this  may  be,  and  conced- 
ing that,  since  an  appeal  therein  was  pend- 
ing, it  could  not  be  pleaded  as  a  bar.  appel- 
lant, without  showing  that  such  relief  was 
asked  for  in  the  trial  court,  now  Insists  that 
there  should  have  been  an  abatement  of  this 
action  pending  the  detennlnation  of  the 
former  case  on  appeal.  We  perceive  no  merit 
in  the  contention.  Aa  appears  from  the  Judg- 
ment roll  introduced  In  evidence,  the  question 
as  to  the  modification  of  the  lease  was  not 
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inrolved  In  the  acHcHL  Neither  party  asked 
that  the  terns  of  the  lease  be  modified.  In 
its  c<miplalnt  idalnttfC  stood  thereon.  All  the 
findings,  except  as  to  the  amount  of  rent  due 
for  tbe  months  named  In  the  omiplalnt,  as  to 
whidi  the  ooart  found  fbe  reasonaUe  rental 
ralne  therefor  was  $40  per  month,  were  ad- 
Tene  to  defendant,  as  to  whom,  since  be  did 
not  appeal  therefrom,  the  judgmrat  was  final 
and  binding^.  Ttia  Judgment  did  not,  as  <dalm- 
ed  by  appellant,  pnrport  to  fix  the  rental 
ralne  of  the  premises  for  subsequent  months 
of  the  demised  term,  tiie  reastmable  value  of 
whld!,  owlny  to  fluctnatl(Hi  and  tdiange  of 
condltbMU,  might  be  more  or  less.  Moreover, 
acoeptlzig  appellanrs  theory  that  the  Judg- 
ment  afaould  be  construed  as  fixing  the  value 
of  the  lease  for  ttie  balance  of  the  term  at 
140  per  mmith,  be  nevnth^esB  admits  that 
he  ndtber  paid  nor  tendered  anything  on  ac- 
eonnt  tbereot.  Tbm  vtgy  Shoold  plaintiff  be 
oompeUed  to  forego  the  right  to  enf (Hrce  pay- 
ment oC  wbat  concededly  was  due? 

[1]  A  ^ea  In  abatement,  baaed  upon  ttie 
fict  tbat  another  actiai  Is  pending,  la  <^E>en 
oidy  vhen  the  Idflnttty  o£  the  matters  In- 
volved m  like  aeoond  action  la  awib  that  the 
jndpnokt  In  the  Ont,  If  final,  coold  be  plead- 
ed as  n  former  adjudication.  Baker  v.  Ellen 
Music  Co..  176  Oal.  662,  166  Pac.  1006. 

"This  rule  ia  based  upon  the  supposition  that 
tke  first  suit  was  effective,  and  afforded  an  am- 
ple remedy  to  Ute  party,  and  henet  that  the 
second  was  mmeeessary,  and  aa  a  conseqneDce 
TCxatioaa.**  Dyer  t.  Scahnanlid,  60  OaL  637, 
U  Pac  827. 

There  la  nothing  in  the  Judgment  rendered 
is  the  former  suit  wblch  affects  the  existence 
or  integrity  of  the  lease.  Assuming  the  Judg- 
meut  to  be  a  final  detominatton  of  the  sub- 
ject of  ttmt  action,  the  leaae  would  constitute 
the  basla  at  sobeequent  actions  by  plaintiff 
upon  which  to  aaaert  its  right  to  recovery  of 
rent  for  subsequent  nHmths  of  ttie  term.  In 
support  of  his  amtentlw,  appellant  baa  dted 
Baker  v.  Mlers  Music  Ga,  175  Cal.  657.  166 
PRC  1008,  Williams  v.  Hawkins,  34  Cal.  Appi 
146, 166  Pac.  869,  and  Wlese  v.  San  Francisco 
Musical  Soc,  82  CaL  646,  28  Pac.  212,  7  L. 
R.  A.  577,  none  of  whldk,  however,  are  ai^l- 
catrie  to  the  facta  in  tllla  case,  for  the  reason 
that  the  Judgments  tber^  rendered  were  In 
fovor  of  the  defendants,  and  the  effect  there- 
of waB  to  destroy  and  nulll^  plalntlfh'  rl^t 
to  recover  In  the  subaequent  actions.  It 
final,  the  Judgment  could  be  Interposed  as  a 
tn  bar,  and  if  poidlng  on  appeal  there- 
from by  plaVt**,  then  aa  a  plea  in  abate- 
DMnt;  finr  the  reason  that  if  affirmed  it  would 
operate  aa  a  final  determination  of  the  sub- 
ject of  the  Bubaeqtient  actloo,  and  hence 
there  wonld  be  nothing  to  litigate.  Assuming, 
ttterefor^  the  matltcAtaxef  of  the  allegation  of 


the  answer  herein  as  a  i^ee  In  abatonent. 
and,  though  not  ai^>earing  In  the  record,  that 
defendant  did  ask  the  trial  court  for  such  re- 
lief, the  finding,  which,  as  shown,  la  support- 
ed the  evidaice,  is  such  as  to  warrant  the 
court  in  denying  the  same. 

At  the  risk  of  being  criticized  for  indulging 
in  dictum,  we  de^  it  not  imprt^r  to  state 
that  by  the  terms  of  the  lease  the  parties 
thereto  contemplated  tbat  a  law  prohibttlng 
the  retail  b&Ib  of  liquor  upon  the  premises 
might  be  enacted,  reason  whereof  the  rent>- 
al  value  of  Oft  property  might  be  Impaired, 
In  whldb  case  the  lessor  undertook  and 
agreed  that  she  would  make  such  reduction 
of  rent  as  she  mlfi^t  deem  proper  at  the  time.' 
In  other  words,  whw  the  contingency  aroae 
she  would,  fat  the  remainder  of  the  term,  re- 
duce the  amount  of  the  m^mtbly  installments 
of  rent  to  such  sum  as  would,  under  the  cir- 
cumstances, t>e  reasonaUe,  audi  reduction  to 
be  fixed  and  continue  as  the  measure  of  de- 
fendant's oUlgatlon  thrODgliont  Qie  remain- 
der of  Qie  term.  It  was  not  oontunplated, 
In  tbe  absence  ot  an  agreemoit  tberefor,  Ibat 
a  different  rental,  doe  to  pntodloal  fluctna- 
titnia  in  ralae^  should  be  exacted  from  month 
to  month,  depending  upon  wbat  the  court  in 
audi  actions  deoned  reasonably 

[8]  While  the  unddrtaking  of  the  lessor  was 
to  make  such  rednction  as  die  deemed  proper 
"at  that  time,"  nevertheless  she  was  an  in- 
terested party.  Section  1611  ot  the  OlvU 
Oode  [Hrovides: 

"When  a  contract  does  not  determine  the 
amount  of  the  consideration,  nor  the  method  by 
which  it  Is  to  be  ascertained,  or  when  it  leaves 
the  amount  there<rf  to-  the  discretion  of  an  In- 
terested party,  tiie  consideration  most  be  so 
mudi  money  as  the  object  ot  tiie  contract  Is  rea- 
sonaUy  worth," 

The  object  of  the-  contract  was  the  rental* 
value  of  the  premises,  and  the  consideradMi 
of  the  tenancy  when  impaired  by  the  passage 
of  the  liquor  ordinance  was  not  determined 
by  the  contract,  nor  any  method  q>eclfied 
tbereln  by  which  It  was  to  be  ascertained, 
other  than  leaving  it  to  the  discretion  of  the 
lesBor,  who  was  an  interested  party;  hence, 
under  this  provision  of  the  Code,  If  the  par- 
ties were  unable  to  agree  upon  the  reduction 
proper  to  be  made,  the  subject,  under  proper 
all^tlais  In  the  nature  of  an  equitable  ao- 
Uon,  should  be  submitted  to  the  court  in  an 
action  to  have  It  det«mlne  tba  rMsimalile 
rental  value  of  tb»  prembes  for  the  remainder 
of  the  term,  and  such  determination  would 
constitute  the  defendants  llaUllty  under  the 
terms  of  the  lease,  as  though  originally  writ- 
ten therein. 

The  Judgment  Is  affirmed. 

We  concur:  CONBBY,  P.  J.;  JABfBS,  J. 


Digitized  by 


187  FAGUnO  BBFOBTBB 


(CaL 


HAMMOND  «t  aL  T.  SAN  UATGO  PLANING 
MILL  CO.   (Ciy.  2971.) 

(Diatrict  Coort  of  Appeal,  Firat  District,  Di- 
TisioD  1,  C^ifornia.  Dec.  12, 1919.  On  Peti- 
tlim  for  Kehearing,  Jan.  10,  1920.  Hearing 
Denied  by  Supreme  Coort  WA.  9, 19200 

1.  E}tidincb  <t»442<6)— Paboi.  itidbitcs  ad- 

lOBfllBUt  TO  COKPUETK  OOWTRACT  OT  SALE. 

When  a  contract  for  th^  sale  of  lamber  pro- 
rided  that  the  lumber  ihoQld  be  inspected  hy 
thQ  Pacific  Coast  Lumber  Snrreyors,  and  the 
evidence  showed  that  such  sarreyors  had  uo 
separate  enti^  as  a  corporation  or  partnership, 
but  were  merely  a  Tolnntary  association,  parol 
eridence  was  admissible  to  show  that  it  was 
understood  that  the  Inspectors  should  be  select- 
ed by  a  representatiTe  of  defendant;  ttie  con- 
tract being  silent  as  to  such  matter. 

2.  KSTOPPEL  «=»90(2)— AoqUIUCBNOK  JS  ACIB 
UNDSB  CONTRACT  KOT  KSTOPFBL  ZH  VIXW  OF 

PBBVI0U8  OBJECTXOnS. 

Where  defendant's  representative,  as  soon 
as  advised  that  the  inspection  of  lumber  was  to 
be  made  by  inspectors  not  sdected  By  blm,  vigor- 
ously objected,  the  fact  that  he  later  visited  the 
place  of  inspection,  where  he  did  not  renew  his 
objection,  does  not  Mtop  defendant  from  rdy- 
ing  on  plaintUrs  breadi  of  tiiat  part  of  the 
contract  allowing  its  representatiTe  to  select  In- 
spected. 

8.  Tbzai.  «s»S96Ct)— Rxotau  or  JUDOMEnr 

HELD  TO  SHOW  BUJIIUUIIT  IHTDZITO  THAT 
OOBTEAOT  BHOTTLD  BE  BXFOBMBD. 

Where  the  trial  court  found  that  a  contract 
for  the  sale  of  lombor  should  be  refonned,  so  as 
to  include  an  agreement  between  the  parties  that 
inspectors  should  be  selected  by  defendant's 
representative,  and  directed  that  the  written 
agreement  should  be  reformed,  there  was  ft  suf- 
ficient finding  on  that  issue. 

On  Petition  for' Bdiearing. 

4.  Appeal  abd  ebbob  ^»886(2)  —  Ponns 

KADB  BT  APPBLUNT  POB  FTRST  TXICB  Olf  BB- 
BEABINO  GAHNOT  BE  OON8IDEBED. 

Points  raised  by  appellant  for  the  first  time 
on  rehearing  cannot  be  considered. 

5.  AlTBAL  AND  EBBOB  «=»83S  (2)— SUBMISSION 
WITHOUT  ABQUUXNT  HO  EXCTTBE  YOB  APPEL- 
LANT'8  FAXLTTBE  TO  RAISE  POIBTB  UNTIL.  BE- 
HBABINO. 

Where  cause  was  submitted  without  argu- 
ment, yet  where  at  the  time  of  submission  re- 
spondent was  granted  forther  time  to  file  snp- 
plemental  brief,  and  appellant  wss  given  time 
to  reply,  appellant  cannot  be  excused  for  its  fail- 
ure to  raise  points  until  rehearing  on  the  ground 
that  the  cause  was  submitted  without  argument. 

Appeal  from  Superior  Court,  Son  Mateo 
County ;  George  a  Buck,  Judge. 

Action  by  William  Albert  Hammond  and 
Thomas  George  Atkinson,  copartners  doing 
tmsinew  vnAet  tba  firm  itsme  and  style  of 
W.  A.  Hammond  Company,  Bgainst  the  San 


Mateo  Planing  MUl  C(mipany,  wblch  counter- 
claimed.  From  a  jadgmeat  for  defendant 
on  its  counterclaim,  plalntUb  appeal.  Af- 
firmed. 

Mastlck  &  Partridge  and  H.  F.  Chadboume, 
all  of  San  Francisco,  and  Roes  &  Boss,  of 
Redwood  Oil?,  for  appellants. 

Eirkbride  &  GtordMi,  of  San  Mateo,  tot  re- 
spoDdoit 

BIOHARDS,  J.  This  la  an  appeal  from  a 
Judgment  in  favor  of  defendant,  rendered 
and  entered  upon  the  verdict  of  a  Jury.  The 
action  was  Instituted  by  the  plaintlfts  to  re- 
cover from  the  defendant  the  sum  of 
$4,296.38  as  the  purchase  price  of  a  cargo  of 
lumber  claimed  to  have  been  soiA  and  deliv- 
ered by  the  plaintiffs  to  the  defendant  on  or 
about  the  25th  day  of  May,  1914.  The  con- 
tract under  wblch  said  lumber  was  sold  was 
in  the  form  of  a  wrlttra  memorandum  of 
such  sale,  specifying  the  amount,  quality, 
price,  and  place  of  deliTery  of  said  lumber, 
which  was  to  be  shipped  from  San  Francisco 
and  delivered  tm  the  levee  at  San  Mateo. 
The  contract  contained  this  clause: 

"San  FrandsoD  tally  and  inspection  by  Padf- 
ic  Coast  Lumber  Sarreyon  to  govern  and  be 
final" 

The  complaint  was  in  the  form  of  tbe 
common  counts  for  goods,  wares,  and  mer- 
chandise sold  and  delivered.  The  answer  of 
the  defendant,  after  denying  the  allegations 
of  the  complaint,  set  up  the  contract  in  writ- 
ing, between  the  parties,  and  Included  the 
same  in  Its  answer  in  the  form  of  an  exhibit. 
The  answer  then  proceeded  to  state  that  an 
alleged  tally  and  inspection  of  the  lumber 
attempted  to  be  delivered  to  the  defendant 
under  the  terms  of  said  contract  was  made 
and  had  at  San  Francisco,  but  that  the  same 
was  conducted  by  persona  unknown  to  the 
defendant,  and  vras,  In  fact,  no  tally  or  In- 
spection at  all,  because  so  unsUIlfully,  care- 
lessly, n^llgently,  and  speedily  conducted  aa 
to  render  it  Impossible  for  the  same  to  be  a 
true  or  sufficient  tally  and  inspection  of  said 
lumber,  and  that  as  a  matter  of  fact  the  lum- 
ber so  purporting  to  be  Inspected  did  not 
comply,  either  In  the  amount  of  feet  or 
amount  of  pieces  or  In  Its  quality,  with  the 
requirements  of  said  contract,  and  that  the 
attempted  delivery  of  such  lumber  did  not 
constitute  a  performance  on  the  part  of  the 
plaintiffs  of  their  said  contract,  but,  on  the 
contrary,  constituted  a  breach  thereof,  from 
the  effect  of  which  the  defendant  suffered 
damage  in  the  sum 'of  $3,000,  for  which  It 
prayed  Judgment  in  Its  favor.  The  dtfendant 
subsequently  filed  an  amendment  to  Its  said 
answer,  wherein  It  was  alleged  as  a  separate 
defense,  and  also  by  way  of  cross-complatnt. 
that  the  written  contract  between  the  par- 
ties did  not  set  forth  the  true  agreement  be- 
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tween  tttem  In  tlie  particnUr  reapect  ttaX  at 
the  time  said  contract  was  prepared  it  waa 
understood  and  agreed  that  the  persons  to 
be  selected  as  the  tallymen  and  Inspectors  of 
said  lumbar  b7  virtne  of  the  condiuUng 
elanse  In  said  writing  were  to  be  appointed 
by  one  Walter  And»aon,  the  authorized  rep- 
xesoitatlTe  of  the  d^endant  At  the  trial 
of  the  cftose  a  aeotaid  amendmoit  to  the  de- 
foidant'i  answer  and  crosa-comptalnt  was 
presented,  and  permitted  by  .  the  court  to  be 
filed,  wherein  it  was  aTerred  ttiat  the  under- 
standing and  agreement  betiraen  the  parties 
by  whlcJi  the  tallymen  and  Inspectors  of  said 
lumber  wwe  to  be  aHx^nted  by  said  Walter 
Andnson  was  omitted  froni  said  writtm 
nmtract  1^  the  mutual  mistake  of  the  par^ 
ties. 

Tpon  the  trial  and  submission  of  the  cause, 
the  Jury  rendered  Its  verdict  in  the  defend- 
ant's favor,  awarding  It  damages  In  the  sum 
of  $350,  and  upon  the  coming  in  of  such  ver- 
dict, the  court  adopted  the  same,  and  there- 
npoD  proceeded  to  mabe  findings  to  the  ef- 
fect that  the  written  Instrument  embracing 
the  contract  between  the  parties  did  not  con- 
tain the  true  agre^ent  between  them  in  the 
respect  that  it  was  agreed  between  the  said 
parties  that  the  defendant  should  have  the 
privilege  of  appointing  tallymen  from  the 
Pacific  Coast  Lumber  Surveyors  to  tally  and 
inspect  said  lumber,  and  that  this  provlslfHi 
of  their  said  agreement  was  omitted  by  the 
mutual  mistake  of  the  jmrties  from  said 
writing.  Having  made  these  findings,  the 
court  entered  Its  Judgment  reforming  said 
wiitt^  contract  In  the  above  respect,  and 
awarding  the  defendant  Judgment  for  the 
amount  of  damages  fixed  by  the  vo^ict  of 
the  Jury.  The  plaintUfs  appeal  from  such 
Judgment 

II]  Tbe  first  contention  wblch  the  a.'ppeA.' 
lants  make  upou  such  appeal  is  tbat  the 
trial  cotirt  erred  In  the  admission  of  wal  evl- 
dmoe  offered  <»  behalf  of  the  d^endant  for 
the  purpose  of  showing  that  there  was  an 
oral  onderstandlng  and  agreement  betwe«i 
the  parties,  contonporaneous  with  the  mak- 
ing of  tbe  written  agreement  between  them, 
to  the  effect  that  the  tallymen  and  the  In* 
Fl^ectors  from  the  Padflc  Coast  Lumber  Sur^ 
T^ors,  who  were^  by  the  terms  of  Bald  wrlt- 
injc  to  hifliect  said  lumber,  and  whose  tally 
and  in^iectifm  thereof  was  to  be  final,  were 
to  be  atiected  by  Walter  Anderson,  tbe  au- 
thorised representative  of  the  defnidant  in 
the  matter  of-  the  purchase  of  saU  lumber. 
Tlie  appellants'  claim  In  support  of  thdr  con- 
tottloa  Is  that  sndi  OTal  evidence  was  Inad- 
raisslble  tcr  the  reason  that  It  varied  Qie 
terms  of  the  written  agreement  between  the 
l^rtiea.  We  are  unable  to  sustain  this  claim. 
The  clause  in  the  said  written  agreement, 
prorUiiV  the  tally  and  inspection  of  the 
lumber  to  be  furnished  by  the  plahitlffs  to 
the  defendant  tmder  the  terms  of  said  wrl^ 
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Ing  was  to  be  made  by  tbe  FactBc  Coast  Lum- 
ber Surveyors,  Is  silent  as  to  which  ot  the 
parties  to  said  writing  should  select  the  per- 
sons trMn  said  Pacific  Coast  Lumber  Snr- 
veytffs  who  were  actually  to  make  such  tally 
and  inflection.  The  erldepce  In  the  case 
showed  that  the  Padflc  Coast  Lumber  Sur- 
veyors, referred  tq  in  said  writing,  had  no 
separate  entity  as  a  corporation  or  partnw- 
ship,  but  were  merely  a  voluntary  associa- 
tion of  Inapecbffs  calling  themselves  by  sudi 
name,  ims  b^ng  so,  it  i^  evidoit  that  the 
individuals  to  be  selected  from  among  their 
number  to  make  the  tally  and  inq^ection  n- 
quired  by  the  terms  of  this  written  agree- 
ment lonst  have  beoi  diosen  bf  one  or  other 
of  the  parties  to  this  contract:  and,  the  coof 
tract  being  entirely  sUent  as  to  who  should 
make  such  choice  and  selection,  oral  evi- 
dence offered  for  the  purpose  of  showing  that 
such  diolce  and  selection  was  to  be  made  by 
oae  or  other  of  the  parties  to  said  agree- 
ment would  in  no  wise  vary  or  contradict  its 
terms;  and,  this  being  so,  the  admission  of 
such  evidence  on  the  part  of  the  trial  court 
could  not  constitute  a  violation  of  the  well- 
known  rule  of  law  forbidding  the  introduc- 
tion of  oral  evidence,  the  effect  of  which 
would  be  to  vary  or  contradict  the  terms  of 
a  written  Instrument  The  testimony  which 
was  thus  offered  and  admitted  fully  sustain- 
ed the  defendant's  dalm  as  to  the  existence 
of  such  oral  understanding  at  the  time  tut 
the  execution  of  the  written  contract  between 
the  parties,  and  also  was  quite  sufficient  to 
support  the  findings  ot  the  trial  court,  later 
mftde  in  that  respect,  to  the  effect  that  such 
oral  tmderstapding  as  to  the  party  by  whom 
the  tallymen  and  Inspectors  of  said  lumber 
were  to  be  chosen  was  omitted  from  said 
writing  by  mutual  mistake. 

[2]  The  claim  of  the  appellants  that  the 
defendant  was  estopped  to  set  up  and  prove 
the  existence  of  audi  agreement  by  reason 
of  the  fact,  att^pted  to  be  shown  upon  the 
trial,  tliat  said  Anderson  was  present  at  the 
time  such  tally  and  impaction  was  b^ng 
made  by  the  injectors  sdected  by  the 
plaintiff,  and  that  he  made  no  dejection 
thereto^  is  not  siqiported  by  the  record  be- 
fore us,  since  the  evidence  therein  dlsdoses 
that  said  Anderson,  as  soon  as  he  was  ad- 
vised tbat  such  tally  and  inq>ection  waa 
about  to  be  made  by  tallymen  and  inspectors 
ot  fh»  plalntifltf  choosing,  Tigorously  object- 
ed to  the  same,  and  Imdsted  upon  the  exI8^ 
ence  of  the  oral  nndelrstanding  ttiat  he  was 
to  choose  such  inspectMs;  and  while  it  is 
true  tbat  said  Anderson  not  long  ttiereaffcer 
w«it  to  the  vessel  upon  which  said  lumber 
bad  been  loaded  and  saw  some  sort  of  inspec- 
titm  or  tally  going  on,  the  mere  fact  that  he 
did  not  repeat  his  protest  thereto  In  the  pres- 
ence ot  such  inspectors,  would  not,  hi  our 
opinion,  estop  the  detaidant  tiom  urging  at 
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tlie  trial,  not  ooly  that  sacb  Inspection  was 
nndertakm  In  violation  of  the  oral  nnder^ 
standing  between  the  parties,  bnt  that  the 
same  wa^  so  carelessly  and  inefficiently  made 
as  to  constitute  no  real  or  bona  fide  Inspec- 
tion of  what  the  evidence  In  the  case  dis- 
closes to  be  a  tot  of  lumber  so  far  below  the 
standard  of  quality  prescribed  in  the  con- 
tract for  its  purchase  as  to  Justify  the  de- 
fendant in  refusing  to  receive  <a  pay  tor  the 
same. 

[I]  The  only  other  contention  of  the  ap- 
pellants requiring  consideration  is  the  claim 
that  the  court  failed  to  make  a  sufficient 
finding  up<»i  the  Issue  as  to  whether  or  not 
the  contract  should  be  reformed  by  the  In- 
clnsl<m  therein  of  the  oral  understanding  be- 
tw^  the  parties  as  to  the  tally  and  Inspec- 
tion of  said  lumber.  The  record  In  that  re- 
gard shows  that  the  trial  court  did  include 
In  Its  Judgm^t  an  express  finding  as  to  the 
existence  of  such  understanding  between  the 
parties,  and  of  the  fact  that  the  same  was 
(Knitted  from  the  wilting  entered  into  be- 
tweGa  them  by  the  mutual  mistake  of  Uie 
parties,  and  that  the  trial  court  further  and 
by  the  express  terms  of  Its  Judgment  direct- 
ed that  the  wrltt^  agreemoit  betwe^  the 
Ijartfes  be  reformed  by  the  insertion  of  the 
words  "to  be  appointed  by  Walter  Anderscm" 
after  the  words  "Padflc  Coast  Lumber  Sur- 
veyors" in  the  c(mcludiiig  <daiiBe  oC  sndi  in- 
strumoit  This  would  seem  to  fully  amnrer 
the  said  objection. 

to  the  criticism  which  the  appellants 
make  of  the  several  instructions  of  the  trial 
court,  we  are  satisfied,  upon  an  examination 
of  the  entire  body  of  the  court's  instructions, 
that  they  are  neither  erroneous  nor  contra- 
dictory, and  that  the  Jury  was  fairly  and 
properly  instructed  as  to  the  law  of  the  case. 

No  otbBt  error  appearing  In  tbe  record,  the 
Judgment  Is  affirmed. 

Weconcar:  WASTE,  P.  J. ;  KSBBIOAN,  J. 

On  Petltloa  for  Behearlng, 

PBR  GUBIAM.  The  petitton  for  rehear- 
ing is  denied. 

[4, 1]  A^dfi  tr<mi  OUT  condnsion  that  the 
p<rtnt8  made  upcm  tbe  petition  are  witliout 
merit,  we  think  that  they  are  not  entitled  to 
cnuideratlon,  because  urged  for  the  first 
time  upmi  the  petitltm  for  rehearing.  The 
petitioner  urges  that  thla  reasim  should  not 
prevail,  in  view  of  the  fiict  that  the  cause, 
at  the  request  of  reqpondent,  was  submitted 
wtOiout  oral  argument  3^  record,  howevo-, 
shows  tlut  at  the  time  of  such  sulunlsslon 
the  revoadsnt  was  granted  further  time 
to  file  a  Bupptemcntal  brle^  and  the  appe- 
lant was  givok  the  right  to  re^  tliereto^ 
These  supplemental  briefs  took  the  place  of 
an  wal  argument  in  the  case,  and  the  points 
now  urged  by  aMKllant  should  then  have 


been  advanced,  and,  tills  not  having  been 
done,  either  in  Its  original  or  reply  briefs. 
It  is  now  too  late  to  urge  these  points  for  the 
first  time  upm  a  petitton  for  rehearing  of 
the  case. 


BUSSaiiL  T.  RAWXHTTBST  «t  sL 
(Oir.  2043.) 

(District  Court  of  Appeal,  TbSid  District,  Oali- 
fomia.  Dea  10^  1919.  Hearing  Denied 
by  Supreme  Court  Fdi.  6^  19200 

L  Ymdob  aitd  PimaHASB  «a>191— VENnrac 

OAnNOT  UTAIN  FOBBESaiOir  AMD  BITDaB  TO 

PAT  umALLMxma. 
A  vendee  in  a  contract  of  sale  of  property 
whldi  is  to  be  paid  for  by  instaUmenti^  upon 
default  in  the  paymmt  of  any  of  which  the 
vendor  has,  as  authorized  by  the  ccaitract,  elect- 
ed to  treat  and  dedare  the  contract  noil  and 
void  and  the  ri^ta  of  the  vendee  fwfelted.  can- 
not retain  ponession  of  the  property  and  at 
the  same  time  refuse  to  pay  the  installment  or 
installments  past  due. 

2.  VENDOa  AND  PUBOHAnn  «t3»U7— Ddkot 

or  nrxA  nor  nsnNsa  nc  action  bt  vkhdob 
to  becoveb  p08sks8i0n  oil  taxluu  to  pat 
ikstaumxkt. 
A  vendee  uuder  a  contract  for  sale  of  land 
cannot  retain  possession  of  th«  propwty  and 
refuse  or  fall  to  comply  with  the  terms  of  the 
contract  of  sale  as  to  the  paymmt  of  the  pur- 
chase priee,  as  specified  and  stipulated  in  such 
Oontract,  and  then,  in  an  action  by  the  plain- 
tiff to  recover  possession,  set  up  as  a  defense  the 
f  set  that  the  title  of  the  vendor  is  d^ective  or 
not  satistaetory  in  outaln  respects 

3.  ViirnoB  AND  PUBOHASsa  «=»H7,  8340E)— 

VBHDKB  in  contract  cannot  BESOINn  AND 
BECOVBB  UONBT  PAID  AVTXR  AOnON  BBOUOHT 
BT  VBNDOB  POB  POSSESSION. 

The  Sling  of  a  cross-complaint;  asking  that 
a  contract  of  sale  of  land  be  annulled,  for  fraud 
and  by  reason  of  defect  in  vendor's  title,  in  an 
aeti<m  by  vendor  to  recover  the  land,  after 
having  dedared  the  contract  null  and  voiA,  altxr 
notice  according  to  the  euitract,  did  not  amount 
to  a  rflsdiB8i<m.  where  vendee  retained  possession 
of  the  land,  and  vendee  could  not  recover  back 
mtmey  paid  on  the  contract. 

Appeal  from  Superior  Oourt;  Siskiyou 
County;  James  F.  Lodge.  Judge. 

Action  of  ejectment  by  James  V,  Rusaell 
against  Elmeda  Hawzhurst  and  others. 
Judgment  for  plaintiff,  and  defmdants  ap* 
peaL  Aflbmed. 

niomas  Drake,  of  Klamath  Falls,  Or.,  and 
CJolller  &  McNamara  and  Tapscott  &  Tap- 
scott,  all  ot  Xreka,  for  appellants. 

C.  J.  LuttrdI  and  Taylor  &  Tebbe^  aU  of 
Treka,  for  respcmdent 

HABT,  J.  Plaintiff  btou^t  the  action 
for  the  purpose  of  having  declared  null  and 
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Tcid  a  certain  agreement  between  plaintiff 
uid  defendant  3o^  W.  Hawxborst,  and  for 
reetoraticm  to  him  of  tbe  poeseeslon  of  the 
real  property  described  therein.  PracticaUy 
:he  action  Is  In  ejectibent  The  trial  was  be- 
fore the  court,  sitting  without  a  Jury.  Judg- 
ment was  in  favor  of  plaintiff,  frmn  which 
Judgment  defendants  proaecnte  this  appeal. 

The  agreement  in  qnMtloo  was  dated  June 
20. 1012.  Bj  its  terms  the  party  of  the  first 
part  ttdalntifl)  agreed  to  sell  and  convey 
to  the  party  of  the  second  part  (defendant 
JcAn  W.  Hawxhnrst),  and  the  second  party 
agreed  to  buy,  640  acns  of  land  In  Slsklyoa 
connty,  "Worses,  cattle^  farm  tools^  and  iiA- 
ptanents,  and  a  SSO-inch  water  right"  Two 
hundred  dollars  was  paid  the  party  of  flie 
first  part  on  the  ezeeotlon  of  the  agreement; 
1800  and  a  mortgage  of  <2,00O  oa  320  acres 
of  timber  land  In  Klamath  ooimty,  Or.,  to  be 
paid  on  or  before  Jnly  6;  1012 ; '  yt200  to  be 
psid  on  or  beftne  Deconber  20,  1912;  and 
fitber  payments,  anregatlng  917J00O,  to  be 
paid  before  Jane  20, 1917,  deferred  payments 
to  bear  Intnest  at  ttie  rate  of  6  per  cent 
per  anniUD.  The  sectmd  party  agreed  ta 
my  all  taxes,  beginning  with  the  year  1912. 
It  was  agreed  that  the  second  party  shonld 
enter  into  possession  of  the  premises  upon 
the  payment  ot  said  $800  on  or  before  Jnly 
6, 1912,  and  xxpoa  the  giving  of  said  nMvtgage 
for  $2,000,  which  was  to  be  earacvtdd  to 
one  3.  F.  Magoire,  1^  IBmeda  Hawxhnrst 
the  wife,  and  Ethel  Haw^nrst  the  dangh- 
ter,  of  John  W.  Hawxhnrst  "The  party  of 
the-  seccMid  part  agrees  to  convey  a  first 
water  right  of  20  Inches  and  after  a  second 
water  right  of  1,000  Inches  Is  taken  out  by 
the  GharchlU  Company,  a  third  water  right 
of  300  more  or  less  inches  free  and  clear  of 
the  waters  of  Butte  creek,  aisklyou  county, 
California.**  The  first  party  agreed,  upon 
the  payment  of  $1,200,  on  December  80, 
1912,  and  $1,000  on  June  20,  191S,  to  give 
a  dear  bill  of  sale  to  certain  personal  prop- 
erty, conalstlDg  of  horses,  cattle,  farm  Im- 
idHuents,  etc.  It  was  agreed  that  water 
from  Butte  creek  should  be  used  by  the 
Pollock  Lumber  Company  to  be  used  In  their 
boiler  oa  the  premises  described,  and  the 
milt  to  be  allowed  free  use  of  land  occupied 
by  them  as  long  as  they  should  opente  the 
min.  Time  was  made  of  the  essence  of  the 
(outract,  and  In  case  of  default  of  the  second 
party  in  any  of  its  covenants,  at  the  optlou 
of  the  first  party,  the  contract  should  become 
noil  and  void,  and  all  payments  made  by 
the  second  party  were  to  be  retained  by  the 
first  party  as  reasonable  rent  of  the  premises, 
first  party  to  take  immediate  possessltm  of 
said  premises. 

The  complaint  alleged  that  the  second 
party  to  said  contract  paid  plalntiH  $1,000 
and  caused  to  be  executed  and  delivered  to 
J.  F.  Hagulre  a  mwtgage  for  $2,000  on  the 
timber  lands  m«itioned  in  the  contract,  and 


that  seocHid  party  went  Into  poneeslon  of 
said  real  estate  and  personal  propertr  on 
the  6th  day  of  July,  1912 ;  that  on  or  about 
the  9th  of  October,  1912,  defendant  John 
W.  Hawxhurst  sold  and  assigned  to  the  de- 
fwdants.  EUmeda,  EXhel,  and  Walter  B. 
Hawxborst  (the  latter  his  sod)  all  his  right 
title,  and  interest  In  and  to  said  agreement ; 
that  defendants  failed  to  pay  the  sum  of 
$1,201^  due  vaOat  said  contract  on  the  20th 
of  Deconber,  1012,  and  Called  and  ie< 
fosed  to  pay  the  state  and  county  taxes 
levied  against  the  property  tax  the  year 
1912;  that  on  ttie  2tth  of  January,  1918. 
plaintiff  went  to  the  premises  described  In 
the  agreemoit  and  informed  defendant  Wal- 
ter B.  Hawxhurst,  who  was  thai  In  posses- 
sion of  said  lands  and  personal  property, 
that  by  reaacm  of  the  fiillure  of  said  defend- 
ants to  carry  oat  the  iprorMons  ot  said 
agreamoit  plaintiff  dedred  flUe  vetam  of 
said  property  and  demanded  die  same^  but 
that  defendants  refnsed  to  permit  plaintiff 
to  retake  posflcaslon  tl  said  iwoperty. 

Defendaats  demurred  to  tbo  complaint 
ttpon  varloaa  groonda,  bot  the  court  orer^ 
ruled  the  demurrer,  and  defendants  an- 
swwed,  and  also  ffled  a  croB8*ccanplalnt 
nurein  they  ideadad  certain  fraudulent 
transactlMis  on  the  part  of  plalntlfl  and  his 
agent  J.  F.  Hagnlre,  which  Induced  defends 
ant  John  W.  Hawxhnrst  to  enter  Into  said 
agreanent;  tiiat  during  a  large  part  of  the 
irrigating  season  of  1912  there  was  not  to 
exceed  16  inches  ot  water  available;  that 
plalntlfr  and  his  agent  Hagnlre,  Imew  their 
representations  with  regard  to  said  water 
rights  were  incorrect;  ttiat  820  inches  of 
water  were  necessary  to  obtain  satisfactory 
results  in  cultivating  said  property;  that 
durli^  the  fall  and  winter  of  1012  and  the 
early  part  of  1913  negotiations  were  In  prog- 
ress between  defendants  and  plalntifT  for 
an  amicable  ad]ustm«it  of  all  matters  pend- 
ing under  said  agreement;  that  plaintiff 
took  forcible  poesessltm  ot  fbe  property  <m  or 
about  May  7, 1913. 

It  was  farther  alleged,  both  In  the  an- 
swer and  the  cross-compIalnt  that  the  plain- 
tiff and  said  Maguire  accompanied  said  John 
W.  Hawxhnrst  on  a  visit  to  the  property 
In  question  and  ln^>ected  the  same,  and  that 
the  former,  in  referring  to  the  character 
And  the  value  of  the  land,  placed  special 
emphasis  on  the  value  of  the  "saw  timber" 
upon  a  portion  of  said  premises,  "and  upon 
the  fact  that  there  was  sufficient  saw  timber 
then  growing  thereon  to  enable  said  de- 
fendant John  W.  Hawxhurst  to  obtain 
from  the  sale  thereof  sufficient  funds  from 
which  to  make  the  $1,000  payment  referred 
to  In  said  agreement  *  *  *  as  maturing  on 
June  20,  1913" ;  that  relying  upon  the  truth 
of  the  several  representations  made  by  the 
plaintiff  and  said  Maguire,  said  Hawxhurst 
entered  into  the  said  agreement  made  the 
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$200  payment  referred  to,  and  caused  ^ef 
mortgage  for  $2,000  mentioned  In  said  agree- 
ment to  be  executed  and  delivered,  and 
thereupon  entered  Into  the  possession  of 
Bald  real  estate  mentioned  in  tlie  agreement 
of  sale,  "saving  and  exciting  the  aforesaid 
water  rights  and  the  rights  theretofore  con- 
veyed by  said  plaintiff  to  one  Elmer  Pollock, 
by  an  Ipstrument  dated  February  1,  1910, 
and  recorded  in  the  office  of  the  county  re- 
corder of  Sisklyon  connty,  CaU  on  February 
10,  1913." 

As  to  this  charge  in  tbe  answer,  the  cross- 
complaint  was  more  expltdt,  and  said  that 
^Jie  plaintiff,  previous  to  the  time  at  which 
che  agreement  for  the  sale  of  the  land  was 
entered  Into  between  him  and  John  W.  Hawx- 
hUTst,  entered  Into  an  agreement  with  said 
Pollock  wherein  tiie. plaintiff  agreed  to  sell 
to  Pollock  all  of  the  merchantable  saw  timber 
situated  upon  a  portion  of  the  land  described 
In  the  agreement  with  Hawxhurst,  and  that 
said  Pollock  or  his  assigns  should  have  the 
right  to  occupy  such  portion  of  the  real  estate 
in  question  for  a  mill  site  Bo  long  as  said 
Pollock  or  his  assigns  desired  to  operate  a 
sawmill  thereon  and  that  said  Pollock  should 
have  Immediate  possession  of  said  land,  with 
the  right  to  take  and  remove  therefrom  all 
merchantable  timber  over  12  Inches  In 
diameter  at  the  stump;  that  thereafter  the 
rights  acquired  by  said  Elmer  Pollock,  under 
and  by  virtue  of  his  said  agreement  with 
plaintiff,  were  sold,  assigned,  and  transferred 
to  Johnson  Pollock  Lumber  Company,  a  cor- 
poration; "and  that  subsequent  to  the  exe- 
cution of  the  last-mentioned  agreement  mer- 
chantable lumber  over  12  IntAue  In  diameter 
at  stump  was  removed  from  the  aforesaid 
.  land  thereunder." 

The  defendants.  In  neither  their  answer 
nor  their  cross-complaint,  directly  charge 
that  the  plaintiff  was  gaUty  of  fraud,  or 
that  he  was  himself  in  any  way  In  default  as 
to  his  obligation.  It  Is,  as  above  shown, 
merely  alleged,  aa  to  tbe  water  rights,  that 
tbe  representations  made  by  plaintiff  as  to 
the  extent  thereof  were  "Incorrect."  As  to 
t}ie  agreement  between  plaintiff  and  Pollock, 
which  was  entered  into  more  than  two  years 
prior  to  the  date  of  the  agreement  between 
plaintiff  and  John  W.  Hawxhurst,  it  Is  mani- 
fest that  said  Hawxhurst  was  fully  informed 
of  the  same,  since  tbe  agreonent  between  him 
and  plaintiff  contained  UlIb  provlBlon: 

"Also  agreed  between  the  parties  hereto  that 
water  from  Butte  creek  throagh  pipe  now  laid 
in  tbe  ditch  is  to  be  allowed  to  tiie  Pollock 
Lumber  Company  to  be  used  at  tbe  boiler  in 
their  mill  on  the  premises  above  described.  Said 
mill  to  be  allowed  free  use  of  land  now  occupied 
by  them  as  long  as  they  operate  the  mill." 

Tbe  defendants,  hoth  in  fiielr  answer  and 
cross-complaint,  admit  that  they  knew  of  the 
above  provision  in  the  agreement,  bat  in 
neither  of  tbose  pleadings  do  th^  say  that 


John  W.  Hawjjinrst  was  not  familiar  vrith 
the  full  terms  of  the  PoUodc  agreement  nor 
is  it  charged  In  either  of  said  pleadings  that 
there  was  any  misrepresentation  by  plaintlCF 
as  to  said  Pollodc  agreement,  or  the  char- 
acter or  quantity  of  timber  the  Pollock  Com- 
pany was  ttius  authorised  to  take  from  the 
premises. 

It  is  manifest  that  the  fact  of  the  Pollock 
transaction,  as  it  was  explained  In  the  plead- 
ings of  the  defendants,  constituted  neither  a 
defense  to  plaintiff's  action  nor,  as  we  shall 
later  see,  a  ground  for  the  relief  prayed  for 
In  the  croffl-complaint.  Indeed,  ev^  if  the 
averments  as  to  that  matter  were  In  all 
respects  sufficient  In  stating  legal  or  equi- 
table reasons  for  the  annulment  of  the  con- 
tract, they  would  not  disclose  a  defense  to 
this  action.  In  the  absence  of  averments 
sbowlng  a  rescission  or  an  offer  to  rescind 
the  contract  by  the  defendants  on  the  ground 
that  they  entered  Into  the  agreement  under 
a  misrepresentation  by  the  plaintiff  that  the 
premises  were  entirely  free  from  any  burden. 
The  averments  as  to  the  PoUoA  matter 
»ere  properly  stricken  both  from  the  answer 
and  the  eross-complalnt. 

Reverting  to  the  matter  of  the  water  rights 
which  the  plaintiff  agreed  to  convey  to  the 
defendants  with  ttie  land,  we  will  more 
specifically  consider  whether  the  averments 
as  to'  the  water  rights  would  or  would  not 
constitute  a  defuse  to  plaintlfr's  cause  of 
action.  Both  pleadings  of  the  defendants  ex- 
pressly admit  that  John  W.  Hawxhurst  en- 
tered into  the  possession  and  occupancy'  of 
tbe  premises  described  In  the  contract  of 
sale  Immediate  upon  the  execution  of  said 
contract,  and  remained  in  such  possessloa 
and  occupancy  from  the  6th  day  of  July, 
1912,  down  to  the  12th  day  of  October,  1912, 
v^en  he  sold  and  transferred  fihe  contract 
and  delivered  possession  of  tbe  pn^rty  to 
the  other  defendants.  I^  as  Qielr  pleadings 
as  they  stood  before  tbe  matter  referred  to 
was  stricken  therefrom,  Show  to  be  trne, 
the  defendants  discovered  that  tbe  plaintiff 
did  .not  own  and  could  not  conv^  all  the 
water  rights  -which,  by  the  coatracti  he 
agreed  to  convey  to  John  W.  Hawxhurst, 
or  if  In  any  other  particular  the  representa- 
tions by  plaintiff,  as  evidenced  by  his  agree- 
ment as  to  the  property,  were  by  them  dis- 
covered to  be  untrue  or  Incorrect,  and  the 
def^idants  by  reason  tbenot  would  not 
secure  what  the  plaintiff  agreed  to  omvey 
to  them,  then,  upon  the  dhKOvery  ol  the  fa.ct, 
if  they  desired  for  that  reascm  to  withdraw 
from  tbe  agreement,  they  should  have  re- 
scinded the  contract,  or  offered  to  do  so,  by 
tendwing  back  to  plaintiff  possession  of  tbe 
property,  and  demanding  a  return  to  them 
by  plaintiff  of  the  money  th^  had  already 
paid  OD  the  transaction.  But  this  was  not 
done,  so  fiir  as  we  are  advised,  by  ^ther 
of  the  pleadings  of  the  defoidants.  To  the 
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contrary,  those  pleadings  themaelveB  sbow, 
as  seen,  that  Jobn  W.  Hawxhnrst  beld  onto 
the  poeaCDBlon  of  the  property  vntn  he  trans- 
ferred the  contract  and  hUr  rights  thereunder 
to  die  other  defendants,  neither  refldndlne 
Dor  offering  to  rescind  the  contract  or  mak- 
ing objections  to  it  In  any  form.'  , 

Xor  did  the  other  defendants,  to  whom 
John  W.  as^gned  the  contract,  rescind  or 
offer  to  rescind,  but  kept  possession  of  the 
property,  and  refused  to  surrender  posses- 
sion thereof  to  plaintiff,  or  to  pay  him  fbo 
Installment  then  past  dnennder  the  contract, 
vfacn  the  latter,  having  declared  their  rights 
forfeited,  or  elected  to  retake  pMseesion 
for  default  in  the  payment  of  the  instsll- 
ment  referred  to,  demanded  a  redelivery  to 
him  of  sadb  possession.  There  Is  nothing 
in  the  ftnswer,  or,  indeed.  In  the  cross-com- 
plaint, to  the  effect  that  any  objection  was 
erer  made  by  any  of  the  defendants  to  or 
agstost  the  contract  npon  any  ground  or 
for  any  reason  until  they  were  called  upon 
to  answer  the  plalnturs  complaint  It  Is 
tme,  as  we  have  seen,  ttiat  the  answer  con- 
tains Oils  averment: 

"That  dnring  the  Irrigating  season  of  1&12 
nid  plaintiff.  James  F.  Russell,  was  at  all  timea 
informed  as  to  the  condition  of  the  water  for 
irrigation  purposes  on  the  aforesaid  premises, 
and  of  the  consequent  loss  of  crops  resulting 
from  la<±  <rf  IrrMialion  water  thereon;  that 
from  tbne  to  time  during  the  fell  and  winter 
of  1912,  and  the  eariy  part  of  1918,  negotlationB 
were  in  progress  between  said  defendants  and 
said  plaintiff,  James  F.  Russell,  looking  to  an 
amicable  adjustment  of  the  matters  pending 
mder  said  agreement  of  June  20,  1912" 

—the  agreement  In  question.  What  the  par- 
ticular matters  were  that  were  the  subject  of 
the  negotiations  and  In  process  of  amicable 
adjustment  bet\veen  the  parties,  thus  re- 
ferred to,  is  not  explained  In  the  pleadings 
of  the  defendants.  They  might  have  in- 
volved, so  far  as  we  can  know  from  any- 
thing Bet  forth  in  said  pleadings,  the  pro- 
posed adjustment  of  differences  ae  to  the 
paym^,  as  specified  In  the  agreement,  of 
the  installments  on  the  purchase  price.  But, 
whatever  might  Iiave  been  the  matter  so 
referred  to  in  the  answer,  we  are  not  Justi- 
fied In  inferring  from  that  paragraph  In 
the  answer  that  a  rescission  of  the  agree- 
ment  had  been  made  or  proposed  by  the 
defendants,  or  any  of  them.  On  the  contrary, 
reading  it  In  connection  with  the  admission 
In  the  answer  that  defendants,  to  whom 
John  W.  Hawxhurst  transferred  the  ugree- 
ment  and  tals  rights  thereunder,  refused  to 
redeliver  possession  of  the  premises  to  the 
plalntiir  on  his  demand  for  such  possession 
because  of  the  default  of  the  defendants 
in  the  payment  (tf  the  installment  on  the 
purchase  price  which  was  then  past  due, 
the  Inference  seems  to  he  irresistible  that 
the  deCmdants  did  not  Intend  to  say  by 


said  avarmoit  that  tbej  had  rescinded  or 
offered  to  rescind  the  contract 

[t,  I]  A  vendee  in  a  contract  of  sale  ttf 
pn^erty  which  is  to  he  paid  for  by  install- 
ments, upm  deffttilt  in  the  payment  ct  any 
of  which  the  vaidor  has,  as  AuUioriEed 
the  contract  elected  to  treat  and  declare  the 
contract  null  and  void  and  the  rights  of  the 
vendee  forfdtod,  cannot  retain  possession 
of  the  property  and  at  Uie  same  time  refuse 
to  pay  the  Installment  or  Installments  past 
due.  Nor  can  the  vendee  retain  possession 
of  the  property  and  refuse  or  fall  to  ccHnply 
with  the  terms  of  the  contract  of  sale  as  to 
the  payment  ot  the  purchase  price  as  sped- 
fled  and  stipulated  In  sa&t  contract,  and  then, 
in  an  action  by  the  plaintiff  to  recover  posses- 
sion, set  up  as  a  defense  the  fact,  if  it  be 
a  fact,  that  the  title  of  the  vendor  is  def^ 
tlve  or  not  satisfactory  in  certain  respects. 
Garvey  v.  lAshells,  IBl  Gal.  526,  B31,  91 
Paa  498,  BOO.  In  that  cas€^  one  of  the 
defenses  set  up  as  against  the  plalntlCTs 
action  in  an  action  In  ejectment  against  the 
vendees  In  possession  under  such  a  c(mtract 
as  the  one  Involved  herein,  was  that  the  title 
of  the  vendors  to  the  property  which  was 
the  subject  of  the  omtract  was  not  good. 
Chief  Justice  Angellottl  (then  Associate 
Justice),  the  anihor  of  the  oidnlon  In  that 
case,  said: 

"If  a  perfect  title  was  to  be  conveyed,  and 
the  vendor  is  unable  to  give  such  a  title,  the 
vendee  baa  appropriate  remedies,  but  he  cannot 
keep  both  the  proper^  and  the  purchase  money. 
The  rule  applicable,  as  stated  in  the  syllabus 
to  Worley  v.  Netbercott,  91  Gal.  512  [27  Pae. 
767,  25  Am.  St  Bep.  209],  which  has  shaee 
been  dedared  to  be  a  correct  summary  of  the 
decision  (Haile  v.  Smith,  128  Gal.  416  [60  Pae. 
1032]),  Is  as  follows:  'A  purchaser  of  land,  in 
posseasion  thereof  under  a  contract  of  sale,  by 
the  terms  of  which  the  vendor  is  to  give  a  war- 
ranty deed  (tf  the  property,  c<mveying  a  good 
and  perfect  title  tiiweto,  cannot,  upon  the  ven- 
dor's fidlure  and  inaUlity  to  convey  a  good 
and  perfect  tide,  retain  both  the  land  and  the 
purchase  money  until  a  perfect  title  ahall  be 
offered  him,  but  he  must  pay  the  purchase  price 
according  to  the  contract,  and  receive  anch  title 
as  the  vendor  ia  able  to  give,  If.  he  chooses  to 
retain  the  possession  of  the  land,  or  be  may 
rescind  the  contract,  restore  the  possession  to 
the  vendor,  and  recover  the  purchase  money 
paid,  together  with  the  value  of  his  improve- 
ments, after  deducting  therefrom  the  fair  rental 
value  of  the  premises;  and  if  he  fails  and  re- 
fuses to  adopt  either  course,  be  is  liable  to  an 
action  of  ejectment  by  tiie  vendor.' " 

See  other  cases  dted  In  Garvey  v.  Lasbells, 
191  Cal.  on  page  531,  91  Pac.  501;  Fran- 
cis V.  Shrader,  177  Pac.  168,  169. 

As  stated  In  Garvey  v.  Lasbells  supra,  the 
defendants  here  had  available  to  them  reme- 
dies peculiarly  appropriate  to  the  correctltm 
of  difficulties  arising  from  any  defective- 
ness in  tile  title  to  the  water  rights,  or  to 
have  the  contract  annulled  mi  that  ground ; 
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but^  as  tbut  case  and  all  the  aatborities 
dedare,  they  cannot  breach  their  contract 
b7  noncompliance  wltb  the  covenant  therein 
as  to  the  payment  ot  the  purdiase  price  of 
the  pnqierty  upon  the  ground  Oiat  the  title 
la  defective  or  In  an  unsatisfactory  condl* 
tion,  and  then  set  np  the  fact  of  the  deCec- 
tlvenees  of  the  title  as  a  defense  In  an  action 
by  the  vendor  to  recover  possession  for  de- 
fault  In  the  payment  of  the  purchase  price, 
unless  they  can  also  show  that  they  either 
rescinded  or  offered  to  rescind  the  contract, 
and  offered  to  return  to  the  vendor  the  pos- 
session of  the  property  which  Is  In  them. 

[3]  What  we  have  said  above  as  addressed 
more  to  the  answer,  and  the  order  of  the 
court  striking  therefrom  the  averments  re- 
ferred to.  is  equally  applicable  to  the  cross- 
c<Mnplalnt,  and  the  action  of  the  court  In 
striking  therefrom  like  averments.  While 
the  cross-compIalnt  asks  for  an  annulment 
of  the  contract  on  the  grounds  already  stated, 
it  does  not  allege  that,  before  the  filing  of 
that  pleading,  the  defendants  rescinded  the 
contract  or  offered  In  the  requisite  way  to 
do  80.  Indeed,  as  we  have  before  declared, 
there  Is  no  showing  in  the  cross-complaint 
that  the  def«idant8  ever  offered  any  objec* 
Hon  to  the  contract  on  any  ground,  but  stiU 
maintained  and  Insisted  on  their  right  to 
maintain,  after  they  had  breached  the  con- 
tract, possession  aft  the  property  down  to 
the  date  of  the  commencement  of  plaintlfTs 
action.  We  can  perceive  no  principle  upon 
which  they  may,  under  such  circumstances, 
maintain  the  action  whlcli  is  the  basis  of 
Uielr  ennplalnt  Tb»  flltng  of  fbe  cross- 
ocmiplalnt  did  not  amount  to  a  rescLudon 
under  the  drcumstancea  as  disclosed  1^  the 
pleadings.  It  would  be  strange,  If  It  were 
tme,  that,  havli^  detaidted  in  the  payment 
ot  an  Installment  due  on  the  purchase  pric^ 
and  not  having  rescinded  or  offered  to  re- 
scind after  their  discovery  of  the  defect  in 
the  title  of  the  vendor  to  the  water  ri^ta 
which  the  latter  agreed  to  convey,  and  In- 
slstlng  on  holding  possession  of  the  property, 
notwithstanding  that  they  had  lost  their 
rights  under  ,the  contract  by  their  default 
In  complying  with  its  terms,  the  defendants 
could  claim  that  by  the  act  of  filing,  in  an 
action  by  the  plaintiff  to  recover  possession 
of  the  property  for  such  default,  a  cross- 
complaint  for  the  money  they  had  already 
paid  to  the  vendor,  a  rescission  of  the  con- 
tract had  been  worked,  and  they  therefore 
entitled  to  a  return  of  the  money  they  had 
paid  on  the  purchase  price.  Of  course,  they 
would  thus  rescind  the  contract,  If  It  could 
be  done  In  that  way — that  Is  to  say,  they 
wonld  thus  rescind  the  contract  If,  having 
violated  Its  terms  as  to  payments  on  the 
purchase  price,  for  which  default  they  had 
lost  their  rights  thereunder,  if  they  thouf^ht 
that  the  act  of  filing  a  cross-complaint,  stat- 
ing a  ground  for  rescission,  if  timely  or  rea- 


sonably mad^  would  Itsdf  wwk  a  rescission, 
and  they  could  then  recover  back  the  money 
which  they  liad  already  paid  under  the  con- 
tract, and  which  they  expressly  agreed  should 
be  retained  by  the  vendor  as  rental  for  the 
occupancy  and  use  of  the  pn^erty  in  case 
they  defaulted  in  such  payments.  They  do 
not  eVoi  say  In  their  cross-complaint  that 
they  were  ready  and  willing  to  pay  the  in- 
stallment past  due,  If  the  vendor  would  make 
satisfactory  arrangements  relative  to  the 
water  rights,  or  would  perfect  his  title  there- 
to, assuming  that  his  title  was  not  perfect, 
ot  was  defective,  or  the  quantity  of  water 
which  he  agreed  to  convey  was  not  to  be  had. 

As  stated  above  in  considering  the  order 
striking  out  as  api^led  to  the  answer,  so  we 
repeat  here  in  reference  to  the  order  as 
applied  to  the  cross-compIalnt,*that  the  duty 
of  the  defendants  was  upon  discovering  the 
defectlvoiess  of  the  vendor's  title  to  the 
water  rights  described  In  the  contract,  or  any 
other  matter  In  the  transaction  which  was 
misrepresented  In  the  agreement  by  the  ven- 
dor, to  have  rescinded  the  agre^ent  at  once, 
and  offered  to  restore  possesslcw  ot  the  prop- 
erty to  the  v&adOT,  and  donanded  a  return 
of  the  money  already  paid  by  them  on  the 
purchase  price,  If  they  desired  to  go  no  fur- 
ther with  the  transaction.  In  that  case. 
U  the  vendor  had  refused  to  accept  the 
offer  of  reedsslon  and  the  possession  of  the 
prt^rty  and  to  return  the  money,  then  there 
wonld  have  accrued  to  them  a  right  of  action 
for  an  annulment  of  the  contract  and  for  the 
recovery  back  of  the  mon^  which  tbey  had 
paid  the  vendor  under  the  agreem^t  So 
long  as  they  refused  to  make  the  payment 
due  or  past  due  on  the  purchase  price,  and 
at  the  same  time  Indsted  on  holding  possesr- 
slon  of  the  property,  they  had  no  right  of 
action  tor  a  rescission,  or  ground  for  a  rescis- 
sion, and  their  answer  and  cross-complaint 
did  not  have  the  ^ect  ot  dianglng  their 
position  as  taken  by  them,  when  refusing 
to  comply  with  the  terms  of  thdr  agreement 
with  plaintiff  and  th^  faHdre  to  rescind 
and  offer  to  return  possession  of  tbe  prop* 
^y  to  the  latter. 

Having  thus  considered  and  disposed  of 
the  questions  arising  from  the  action  of  the 
court  in  striking  from  the  answer  and  the 
cross-cmnplalnt  the  matters  of  special  de- 
fease and  for  affirmative  relief,  the  next 
consideration  is  as  to  the  questl<xi  whether 
the  findings  of  fact  are  supported.  3^e  evi- 
dence refers  principally,  of  course,  to  the 
question  whether  the  defendants  were  guilty 
of  noncompliance  with  the  contract  as  to 
the  payments  to  be  made  by  them  on  the  pur- 
chase price  of  the  property.  The  only  evi- 
dence presented  on  behalf  of  the  plaintiff 
was  his  own  testimony.  He  testified  that 
defendant  John  W.  Hawxhurst  w^t  into 
possession  of  the  property  in  the  toreg^Tt 
of  the  month  ot  July,  1012;  tltat  the  sum  of 
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$1,200,  to  be  'paid,  according  to  tbe  terms 
of  the  agreement,  before  the  20th  day  of  De- 
cember, 1912,  was  not  paid ;  that  he  (plaintiff) 
paid  ttie  taxes  for  the  year  1912;  that  on 
the  24th  day  of  January,  1913— over  a  month 
after  the  91,200  installment  Jnat  referred  to 
Ml  due  and  became  payable — ^he  went  to 
the  premises,  fonnd  Walter  Hawxhnrst  and 
his  younger  brother  there  and  In  possession 
thereof,  and  demanded  possession  of  the 
pK^rty,  which  said  Walter  HawxbnrBt  re- 
fused to  deliver  over  to  him. 

Plalntifr,  after  giving  said  testimony,  rested 
his  case,  and  therenpon  tbe  defendants  moved 
for  a  Qonsnlt,  wblc3i  motion  was  denied. 
John  W.  Bawxhnrst  was  then  sworn  as  a  wit- 
ness on  behalf  of  the  defendants.  By  him  the 
defCTdants  attempted  or  offered  to  prove 
tbe  affirmative  auctions  of  tbe  answer, 
which  had  been  striken  ont,  and  the  alle- 
gations of  tbe  cross-complaint,  also  stricken 
ont,  and  tbe  coart  properly  snstalned  plain- 
tUTs  objection  to  tbe  offer.  Thereupon  conn- 
ael  for  the  plaintiff  stated  to  the  court  that 
Qie  defendants  were  entitled  to  Introduce 
proof  in  support  of  tbe  doiials  in  their  an- 
swer of  tbe  allegations  of  tbe  complaint 
that  the  plaintiff  paid  the  taxes  on  tbe  prem- 
ises for  the  year  1912,  and  that  defendants 
failed  to  pay  the  plaintiff  the  sum  of  91.200 
before  the  20th  of  Decanter,  1912,  as  called 
for  by  tbe  contract  The  defendants,  bow- 
ever,  made  no  effort  to  make  snch  proof  and 
rested  their  case  uptm  the  refusal  by  the 
oonrt  to  allow  them  to  crfTer  proof  in  snpport 
of  tbe  expunged  allegations  of  tbe  answer 
and  the  cross-cMnplaint. 

As  above  shown,  the  contract  whereby 
prialntifr  agreed  to  sell  and  the  defendant, 
J<^  W.  Hawxtaurst,  agreed  to  pardiase 
flie  property  eontalned  this  covenant: 

TTime  Is  of  tbe  esseaoe  of  this  contract,  and 
in  ease  tbe  second  party  shall  faO  to  make  pay- 
ments as  above  named,  and  each  and  every  one 
ot  them  pnnctaally,  or  within  30  days  limited 
therefor,  or  failure  to  keep  engagement  herein 
contained,  then  this  contract  shall,  at  tbe  option 
of  the  said  flrst  party,  become  null  and  void  and 
in  case  of  such  d^ol^  all  payments  herein- 
before made  on  this  contract  are  to  be  retained 
hy  and  bdong  to  said  party  of  the  first  part 
as  tbe  agreed  reasonable  rent  of  tbe  said  prem- 
ises  up  to  the  time  of  such  default,  and  the  first 
party  shall,,  in  case  of  such  default,  have  the 
right  immediately  to  enter  upon  the  land  afore- 
said without  any  process  of  law,  and  take  im- 
mediate possession  thereof,  together  with  tbe 
improvements  and  appnrtmanees  tbereon  and 
thereto  belonging.** 

Thus  It  la  readily  perceivable  the  evidence 
and  tbe  findings  present  this  situation:  The 
defraidants  agreed  to  purchase  the  property 
tai  question  tor  a  sum  certain,  payable,  a 
certain  specified  amonnt  on  the  execution 
of  the  agreement,  and  tbe  balance  In  certain 
spedfled  installments  at  specified  intervals 
of  tliiM^  and  agreed  that.  If  they  defaulted 
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in  any  siKta  payments  or  failed  to  ke^  any 
of  the  other  vital  covoiants  ot  tbe  contract, 
the  vendOT  might,  within  a  sped  fled  time 
tbareafter,  at  bis  opticm,  and  without  the 
necessity  of  Invoking  any  legal  process  for 
tiiat  purpose,  retake  possession  of  tbe  premis- 
es and  treat  and  retain  as  reasonable  rent 
for  tbe  occupation  and  use  of  tbe  property 
any  moneys  already  paid  under  the  contract. 
The  defendants  were  guilty  of  a  default  In 
falling  to  pay  at  the  time  stipulated  a  certain 
amount  of  money  on  tbe  contract,  and  tbe 
plaintiff,  on  the  expiration  of  tbe  time  after 
which  be  was  entitled,  by  the  terms  of  the 
contract,  to  retake  possession  of  the  premises, 
if  he  BO  elected,  made  a  demand  on  the  de- 
fendants (assigns  of  tbe  original  vendee), 
who  were  then  In  possession  of  said  prem- 
ises, for  a  return  of  the  possession  of  said 
premises  to  him,  and  that  said  defemdanta, 
although  In  defanlt  la  a  payment  required 
by  the  contract,  refused  to  stmrrader  tbe  pos- 
session of  the  property  to  the  plaintiff. 

Tbe  case,  as  so  stated,  clearly  falls  with- 
in those  cases  in  which  It  is  held  that  the 
vendee  in  possession  cannot  hold  sudi  pos- 
session and  at  the  same  time  refuse  to  pay 
tbe  purchase  price,  or,  In  other  words,  that 
the  vendee  under  such  a  contract  as  the  one 
here  cannot  retain  both  the  possession  and 
the  pnrdiBse  price,  when  tbe  latter  Is  due 
and  payable.  ISie  law  applicable  to  the 
facts  of  this  case  is  stated,  upon  the  author- 
ity of  numerous  previously  adjudicated  cases, 
in  Francis  v.  Shradert  177  Pac.  168,  170, 
171,  as  follows: 

"It  is  DOW  the  settled  law  of  this  sUte  that  a 
vendee  under  a  contract  for  tbe  purchase  of  real 
property  cannot  continue  to  hold  tbe  possession 
thereof  after  making  default  In  tbe  payments  as 
therein  provided,  regardless  of  whether  tbe  ven- 
dor has  title  or  not,  and  that  the  vendee  cannot 
refrain  from  making  payments  as  by  the  o6n> 
tract  provided,  and  also  contlncie  to  b<M  posses- 
sion of  the  land ;  nor  can  tbe  vendee  under  any 
circumstances,  be  entitled  to  tha  return  of  tbe 
money  by  him  theretofore  paid  thereunder  while 
he  continues  to  hold  possession  of  tbe  land;  nor 
can  the  vendee  after  making  defanlt  In  bis  pay- 
ments without  legal  excuse  ever  recover  tbe 
return  of  any  of  tbe  money  he  may  have  paid 
tbereon  when  tbe  vendor  was  not  in  default  d 
anything  on  his  part  to  be  kept  and  performed, 
except  when  there  has  been  mutual  rescission- 
citing  Glodc  V.  Howard,  123  Cal.  10  et  aeq.  55 
Pac  713,  48  L.  B.  A.  199,  69  Am.  St.  Rep.  17 ; 
Haile  V.  Smith,  128  CaL  419,  60  Pac.  1032; 
Bruschi  v.  Quail  Mining,  etc,  Co.,  147  CaL  120, 
123,  81  Pac  404 ;  Garvey  v.  Lashells,  151  Cal. 
520,  531,  91  Pac  498;  Oursler  v.  Thacher,  152 
Cal.  739,  745t  93  Pac  1007;  Oervalse  v.  Brook- 
ins,  156  Gal.  108,  108.  103  Pac  829;  List  v. 
Moore.  20  Cal.  App.  616,  129  Pac  962 ;  Skoo- 
kum  OU  Go.  V.  Thomas,  1^  Gab  639,  123  Pa& 
368;  Champion  Min.  Co.  v.  Champion  Mines, 
164  CaL  206,  213,  128  Pac  SIS." 

And,  as  Is  said  In  Frauds  v.  Shrader, 
supra,  so  it  Is  true  here,  that  there  Is  no 
showing  that  the  plaintiff  repudiated  or 
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(CaL 


aband<med  tiie  contract  either  expressly  or  by 
conduct,  or  that  he  consented  to  a  resdaslon 
thereof.  The  fact  that  he  demanded  poe- 
sessIoQ  of  the  property  after  30  days  had 
elapsed  after  the  failure  to  pay  the  install- 
ment of  91,200  to  be  paid  before  the  20th 
day  of  Decmiber,  1012.  shows  that  he  stood 
squarely  upon  the  terms  of  the  contract. 

The  very  recent  case  of  Oanme  v.  Sheets 
(CaL)  183  Pac.  635,  cited  by  the  appellants 
here,  has  no  application  to  the  facts  of  this 
case.  There,  while  the  contract  provided 
that  time  was  of  its  eBsenee,  it  also  provided 
that,  If  default  by  the  vender  in  any  of  the 
payments  whldi  were  to  be  made  at  certain 
spedfled  times  on  the  purchase  price  of  the 
land  occurred,  then,  upon  60  days'  notice 
by  the  vendor  to  the  vendees,  the  vendor 
"shall  be  released  from  all  obligations  in 
law  and  lu  equity  to  convey  said  pr<q>erty," 
etc.  There  was  default  In  a  payment,  end 
the  vendor  gave  the  vendees  written  notice, 
In  which  he  declared  that  he,  by  reason  of 
Bald  default,  *'has  elected  and  does  hereby 
elect  to  declare  said  agreement  null  and  void, 
and  all  rights  which  yon  have  acquired  there- 
under forfeited,"  further  stating  in  the  no- 
tice that,  unless  the  vendees  surrendered 
possession  of  the  property  to  the  vendor  or 
his  attorney  "on  or  before  60  days  from  the 
date  hereof,  he  will  commence  an  action 
against  you  to  quiet  title  to  said  above  de- 
scribed premises,"  eta  The  notice  contained 
no  statement  that  the  vendees,  by  paying 
the  installments  of  the  purchase  price  then 
due  within  the  period  of  60  days,  could  re- 
tain their  rie^ts  in  the  property  and  in  the 
contract.  Mr.  Justice  Wilbur,  speaking  tor 
tile  court,  said  that  the  evident  purpose  of 
the  provision  in  the  contract  requiring  60 
days'  notice  of  the  default  by  the  vendor  to 
the  vendees  "was  to  give  60  days*  grace,  after 
notice  to  the  vendees.  In  whldi  to  cmnply 
with  tiie  contract,"  but  "that  the  notlflcstlon 
given  by  the  vendor  that  the  contract  was  al- 
ready null  and  void  and  that  the  posseeslon 
dionld  be  surrendered  within  60  days  was 
In  effect  a  repudiatlcm  of  the  contract  by 
the  vendor  and  Justified  a  rescission  by  the 
vendees." 

The  Unpr^nablllty  of  tbat  conclndon  In 
that  case  the  Supreme  Court  cannot  for 
a  moment  be  questioned;  but  here,  as  has 
been  shown,  the  contract  required  no  notice 
of  the  default  to  be  given.  It  m»ely  pro- 
vided that,  after  the  expiration  of  30  days 
after  the  default,  the  vendor  may,  without 
resorting  to  leg&l  process  of  any  character 
tm  that  purpose,  himself  enter  upon  the 
premises  and  retake  possession  timeof.  The 
moment,  fberetore,  the  SO  ^ys'  period  after 
the  default  expired  the  obligation  of  the 
vendor  both  In  law  and  In  equity  to  convey 
the  pr<H)erty  to  the  vendees  Ipso  facto  ceased, 
and  there  then  accrued  to  the  vendor  the 


right  to  retain  tiie  mon^  thetf  already  paid 
by  the  vendees  under  the  contract  as  the 
liquidated  or  stipulated  amount  equal  -to 
the  reasonable  value  of  the  use  of  the  prem- 
ises by  the  vendees;  or,  to  put  the  latter 
proposition  In  another  form,  the  defendants, 
by  their  default,  forfeited,  In  accordance 
with  their  express  agreement,  the  right  to 
recover  back  the  moneys  they  had  already- 
paid  under  the  contract  of  sale,  they  having 
agreed  that  the  moneys  so  paid  would  be 
equal  only  to  reasonable  rental  for  the  occu- 
pation and  use  of  the  premises. 

We  have  not  regarded  it  necessary  to  con- 
sider spedfically  the  point  made  by  the  de- 
fendants that  the  plalntlCTs  c(»nplalnt  is 
amenable  to  objections  made  against  it  by 
the  demurrer  thereto  of  the  defendants.  It 
is,  we  think,  sufficient  to  say  that  we  are 
convinced  that  the  complaint  states,  In  a 
clear,  direct,  and  intelUglble  manner,  a  cause 
of  action  for  the  relief  sought  by  It 

The  Judgment  Is  afltemed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern.;  BURNETT,  J. 


CITY  OP  BED  BLUFF  v.  SOUTHERN  PAC. 
CO.  (CTv.  2027.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Dec.  9,  1810.    Hearing  Denied  by 
Sapreme  Court  Feb.  5,  1920.) 

1.  Pleadiro  ^=»125— Denial  of  tmuWFUL 
oBSTsuonon  ot  tnstxs  nrsuinoiziTT  to 
ausB  nsuB  or  taot. 

In  city's  action  against  railroad  to  require 
removal  <^  embankment  in  street,  answer  deny- 
ing that  embankment  cmnplalned  of  oonstitiited 
"an  unlawful  obstruction,''  or  an  "unlawful  in- 
terference with  the  use  of  the  street  by  thv 
public,"  held  insufficient  to  raise  an  isciie  of 
fact;  the  only  denial  being  the  legal  conclusion 
that  the  obstruction  and  interference  are  un- 
lawful. 

2.  HaILBOADS  «=97S— PEBMZSSIOn  FOB  TEMPO- 
BART  obstbuction  of  stbebt  obaitted. 

A  resolution  granting  permission  to  dose 
and  use  a  street  for  railroad  purposes  on  con- 
dition that  the  title  shall  remain  In  the  pubric, 
and  that  no  permanent  rights  therein  are  grant- 
ed, does  not  cause  the  street  to  cease  as  a 
highway,  and  does  not  give  any  right  to  ob- 
struct the  street  any  longer  than  the  city  aces 
fit  to  permit  it 

3.  Railboads  «=»9(1)— Ratlboao  CoiocisaioN 

WITHOUT  JUJUSDICmON  TO  PBBJilT  OBSTBUC- 
TION OF  8TBEET. 
In  the  absence  of  law  conferring  jurisdic- 
tion on  the  Railroad  Commission  to  pcnnit  a 
railroad  to  obstruct  a  city  street,  the  city,  by 
its  assent  to  proceedings  before  the  commission, 
cannot  give  jurisdiction. 
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4.  MUNICIFAX.  CORFOBATIONB  «=»680  — OiTT 
fflTHOUT  POWER  TO  CONFEB  JURISDIOTIOH  ON 
RaIISOAD  COUlflBSION  TO  PBBUIT  OBRBUO- 
TION  or  8TRKET  BY  KAILBOAD. 

Under  St.  1915,  p.  1273,  g$  1  and  2,  pro- 
Tidine  for  sabmittiiig  to  the  \oten  the  ques- 
tion of  surrenderinc  contnd  over  public  utiUtles 
to  the  railroad  commission,  neltiier  the  board 
of  trustees  of  a  city  nor  its  electors  can  sobmit 
to  the  State  Railroad  Conunission  the  gaestion 
of  whether  a  railroad  is  required  to  remove  an 
Kubankment  constituting  an  unlawful  obstruc- 
tion of  a  street,  and  thereto  estop  the  city  from 
maintaining  a  snit  to  compel  removal  of  the  ob- 
struction. 

5.  Raxlboads  <=>7J>— Cotjbt  can  DxiSBUun 

CONTBACnrAL  BIGHTS  OV  PASTIBS  UI  AOIIOH 
FOB  BsaiOVAXt  or  BMBAimiENT  OBBEBUOXIHO 

ffTBEKT. 

In  a  city's  action  to  compel  the  removal  of 
a  railroad  embankment  as  constituting  an  on- 
I&wful  obstruction  of  a  street,  the  court  has 
tbe  right  to  determine  the  question  ot  whether 
the  railroad,  in  obstmeting  street  after  d^*B 
pennisslMi  has  been  withdrawn,  was  violating 
its  agreement^  flfvidenced  by  a  reaidntion;  grant- 
lag  a  permit  to  obstmet  Om  street 

6.  RaZXBOADS  ^79--OB8IBrCTIOV  bt  xail- 
BOAD  EHBAnKHBIVT  Or  OITT  EmEBt  HAT  BE 

ABAtsD  AB  mnaincB. 
A  railroad  embankment  which  obstroets  and 
prevents  tbe  use  of  a  street  in  the  accustomed 
way  by  the  puUic  constitutes  a  nuisance  which 
the  snpwim  conrt  lias  jurisdiction  to  abate. 

nvmmer,  Preriding  Judge  pro  tern.,  dissent- 
ing. 

Appeal  fnnn  Stiperlor  Court,  Te^iama  Cotm- 
ty ;  Jotin  V.  Ellison,  Judge. 

Action  to  abate  a  nuisance  by  tbe  City  of 
Red  Bluir  against  the  Southern  Pacific  Cam- 
pany.  Judgment  for  plalntifl,  and  defendant 
appeals.  Affirmed. 

Frank  Freeman  and  Gecn^  Freeman,  both 
of  Willows,  lor  appellant 

ileOay  ft  Gans,  of  Bed  Bluff,  tor  tespanA- 
ent 

BUBNETT,  J.  This  canse  was  tried  In 
the  superior  court  of  Tehama  county  before 
Hon.  John  F.  Elll8<»i,  Jndge  thereof,  who 
rendered  a  decision  In  &vor  of  plaintiff. 
The  facts  ot  tbe  case  and  the  Teas(»is  for 
Us  cmdnslcni  are  <dearly  set  forth  in  an 
opinion  filed  In  said  superior  court  by  Judge 
Ellison,  and,  as  I  am  in  accord  with  the 
views  therein  expressed,  I  take  tbe  liberty  of 
quoting  said  opinion  as  follows: 

"The  plaintiff  brings  this  action  to  obtain  a 
decree  for  the  removal  of  certain  obstructions 
to  travel  placed  in  C«dar  street,  in  the  city  of 
Bed  Blnff,  by  the  defendant  corporation. 

"Ptxagngk  II  of  tbe  eompbdnt  alleges  that 
during  all  times  since  1876  there  has  existed 
and  does  now  exist  within  said  plaintiff,  and 
nnudng  through  the  entire  width  thereof  from 
east  to  west,  a  certain  public  street  and  high- 


way known  as  Cedar  street;  that  during  all 
of  said  time  said  Cedar  street  has  bad  a  width 
of  SO  feet;  and  that  during  all  of  said  time 
said  street  has  been  and  is  now  a  regularly 
and  legally  established  and  existing  public  street 
and  highway  of  the  said  city  of  Bed  Bluff  tor 
the  use  and  convenience  ot  the  cttlaens  Bed 
Bluff  and  of  the  public  genoally  for  all  kinds 
of  travel  and  use. 

"The  complaint  th^  alleges  that  the  defendant 
is  a  railroad  corporaticm  and  maintains  a  line 
of  railroad  across  the  streets  of  Bed  Bluff,  in- 
cluding Cedar  Street,  over  which  it  operates' 
trains  and  cars. 

"Paragraph  VI  alleges:  That  the  said  tra(^ 
of  defendant  within  and  acroH  the  said  Cedar 
street  are  so  constructed  and  do  now  so  exist 
that  the  rails  4^  said  tracks  are  a  considerable 
distuioe  above  tbe  level  of  Ae  ground  and  sur- 
face of  the  street,  and  In  sudi  condition  as  tc 
obstruct  and  prevent  entirely  the  use  of  said 
street  by  vehicles  and  teams  and  other  convey- 
ances at  tbe  places  where  said  trac^  cross  the 
said  street;  that  defradant  has  also  made  and 
now  maintains  an  embankmuit  within  said 
street  of  such  size  and  conditi<Hi  as  to  prevoit 
the  use  of  said  strsst  Tddcles  and  teams  and 
other  conrsyaBCes  at  said  point  and  place  in 
said  street' 

"The  c(»nplaint  alleges  that  plaintiff  has  de- 
manded of  defendant  that  it  so  construct  its 
tracks  and  property  that  the  street  may  be  used 
t>y  vehides  luid  teams  across  said  tracks,  but 
defendant  has  neglected  and  refuses  to  do  so, 
and  threatens  to  keep  said  trades  and  property 
In  such  conditicm  tiiat  said  street  cannot  be 
used  by  teams  and  vehicles. 

"T3m  piayer  ot  the  omiidaint  Is  that  said 
tracks  and  property  of  defendant  in  the  condi- 
tion they  now  are  be  declared  a  public  nui- 
sance, and  that  the  defendant  be  required  to 
abate  the  same,  and  to  put  its  property  in  such 
coniUtion  that  Cedar  street  may  be  traveled  by 
teama  and  vehides  as  a  public  street  and  high- 
way. 

"The  answer  of  the  defendant  consists  of: 
(1)  Doiials  of  certain  allegations  ot  the  c«n- 
phdnt;  (?)  it  sets  up  a  oertaia  resdtntion  d 
the  board  of  trastees  of  the  plaintiff  dty  made 
May  18,  1902,  and  daims  that  this  resdntion 
doses  Cedar  street  for  all  time  as  a  public 
way ;  and  <S)  it  sets  up  certain  proceedings 
before  tiie  State  Bailroad  OcHumission  as  an 
estoppd  agabtst  the  plaintiff's  maintaining  this 
action. 

"Tbe  plaintiff  has  filed  a  general  demurrer  to 
tbe  whole  answer;  a  general  demurrer  to  the 
'First  Answer,*  and  also  a  general  donurrer  to 
the  'Second  Answer.'  The  plaintiff  has  also 
made  a  motUm  to  strike  out  what  is  designated 
as  the  'Second  Answer  to  the  Complaint' 

"Taking  up  the  demurrer  to  the  'First  An- 
swer to  the  Complaint' :  'niis  consists  entirely 
of  denials,  and  die  question  to  be  determined 
is,  Are  the  denials  sufficient  to  raise  a  material 
issue? 

"The  first  paragraph  of  the  'First  Answer*  de- 
nies thst  the  embankment  or  tracks  is  or  are 
an  unlawful  obstruction  of  Gedu  street  or  an 
unlawful  interference  with  the  use  ot  the  street 

by  the  public. 

[I]  "These  denials  so  far  are  dearly  insuffi- 
dent  to  raise  an  Issue  of  fact   Tbe  obstructirai 
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of  the  itreet  and  the  Interferaice  with  traTel 
are  admitted,  as  la  also  the  allegatitHi  ot  the 
OMiQilaiiit  that  defendant  threatena  to  keqp  aald 
■tmet  ia  inch  condition  that  it  cannot  be  trav- 
eled l9  TeUdea.  The  only  denial  ia  of  the 
lefal  oondtuion  that  the  obatmction  and  inter- 
ference are  unlawful. 

"TtM  complaint  alleges  that  since  1870  there 
has  existed  and  doee  now  exist  in  aaid  city  a 
highway  known  at  Cedar  street  Thia  allega- 
tion of  the  complaint  is  not  denied.  The  com- 
plaint further  allegeB  that  Cedar  street  has  been 
'and  is  now  a  regularly  and  legally  established 
and  existing  highway. 

"The  answer  denies  that  since  Ifay  18,  1D02, 
Cedar  street  has  been  or  that  it  now  is  a  regu- 
larly or  a  legally  established  and  existing  street 
and  highway  of  Bed  Bluff,  and  denies  that  it 
has  since  that  date  been  oi>en  to  the  use  of 
the  public  ThiB  is  the  only  denial,  and  It  ia 
very  doubtful  whether  it  raises  an  issue.  It 
docs  seem  to  deny  Uiat  Cedar  street  is  an  exist- 
ing highway,  and*  periiapa,  tibia  ralaw  a  triable 
issue. 

"The  dMDnrcer  to  tb»  first  defenaa  will  be 
■  ovennled. 

[2]  "As  to  the  second  defense  and  the  d«- 
nurrer  thereto:  The  first  part  of  it  conrista  of 
a  copy  of  a  resirfution  passed  by  the  board  of 
trustees  of  the  city  of  Bed  Bluff  May  13, 1902. 
TUs  resolution,  ^ter  certain  redtais,  was  as 
fdlows: 

"'It  Is  therefore  ordered  that  said  Cedar 
street  between  Madison  streeta  and  Monroe 
street  in  the  dty  ot  Bed  BlufE  b«  and  the  aame 
Is  hereby  temporarily  closed  to  public  travel, 
and  that  the  S.  P.  Company  be  granted  pei^ 
mission  to  oomplete  and  occupy  said  hollar  hcniae^ 
and  that  said  company  be  permitted  to  also 
occupy  and  use  said  Cedar  street  so  dosed  for 
the  purpose  of  carrying  on  its  railroad  badness, 
and  until  the  further  order  of  tliis  or  some  fu- 
ture board  of  trustees  of  the  said  town;  pro- 
vided that  this  permisaiou  and  nse  shall  be  end 
they  are  upon  the  express  condition  that  the 
title  <tf  the  said  street  thus  dosed  to  public 
travd  sliall  be  and  remain  in  the  puMic  aa  a 
strert  and  highway,  and  that  no  permanent 
rights  herein  are  herc^  granted  to  die  said 
Southern  Pacific  Gumpany  or  Its  ancceasors  in 
Interest^  and  that  said  company  or  its  succes- 
sors in  interest  shall  not  by  uaer  or  advene 
possession  acquire  any  title  thereto  as  against 
the  public  or  tlie  town  of  Red  Bluff.' 

"The  answer  then  alleges  that  since  the  pas- 
sage of  said  resdntion  Oedar  street  hss  been 
dosed  to  travel. 

"The  resdution  qwaks  for  itself^  and  It  needs 
no  argument  to  readi  the  condudon  tiist  such 
permit  to  use  Oedar  steeet  temporarily  did  not 
cause  it  to  cease  to  be  a  highway,  and  did  not 
give  the  S.  P.  Company  any  right  to  obstruct 
any  l<Higer  than  the  city  saw  fit  to  permit  such 
obstruction.  The  resolution  expressly  i^ovides: 
'That  no  permanent  rights  therein  are  herd)y 
granted.*  It  is  conduBtve  that  this  resolution 
gives  to  the  railroad  company  no  justification 
to  obstruct  said  street  at  this  time  against  the 
wishes  and  wIH  of  the  dty. 

"The  seoimd  part  of  this  'Second  Defense'  sets 
up  certain  pro(}eediDgs  had  before  the  Railroad 
Commission  as  a  bar  to  this  action.  This  part 
oC  the  answer  alleges  that  the  dty  trustees  made 
application  to  the  Railroad  Commission  to  com- 
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pd  the  railroad  company  to  repair  Ita  tracks 
and  idaoe  the  aame  in  audi  condition  that  Cedar 
street  eoold  be  traveled  hy  vdUdes,  and  that 
after  a  hearing  the  Bailrosd  Commission  denied 
the  petition  (tf  the  dty. 
"From  this  the  answer  draws  the  condusion: 

(1)  That  by  making  said  application  to  the 
Bailroad  Commission  the  dty  a(±nowIedged  and 
assented  to  the  jurisdicticm  of  the  Bailrosd 
Commission  to  make  an  order  denying  the  right 
of  the  plaintiff  to  remove  the  obstructions  to 
travel  placed  thereon  by  the  defendant;  and 

(2)  That  under  .the  Constitution  and  laws  of  this 
state  the  Bailroad  OonimiaalQn  had  exdnsiTe 
jurisdictlm  to  enterUin  an  appUcatitm  to  re- 
move unlawful  obstructions  placed  in  a  street 
and  interfering  with  ita  use. 

[3]  "As  to  the  first  part  of  this  dalm  It  ia 
suflSdent  to  say  that  consent  never  confers  ju- 
risdiction of  the  subject-matter.  If  the  Con- 
stitution and  laws  of  tlie  state  do  'not  confer 
jurisdictioQ  upon  the  Railroad  Commission  to 
permit  the  railroad  company  to  obstruct  the 
stccetB  of  a  dty  to  the  extent  of  preventiac 
trsTd  thereon,  then  it  has  no  such  Jnrisdictloii, 
and  parties  1^  appearisg  before  it  cannot  siv* 
it  jurisdiction. 

[4]  "That  the  board  of  trustees  could  not  bind 
the  dty  by  any  act  of  it  submitting  the  Ques- 
tion the  use  or  removal  of  unlawful  obstruc- 
tions from  Its  streets  to  the  Bailroad  Commis- 
sion is  apparrat.  Not  only  is  tlw  board  of 
trustees  ot  a  dty  without  power  to  submit  the 
use  and  r^air  of  its  streets  to  tibe  Railroad 
Oommlssttm,  but  evttn  the  dectors  of  sucli 
dty  csnnot,  by  sa  affirmatlTe  vote  at  an 
electitm,  subinit  sndi  mattm  t»  the  oonunlssi(»i. 

"Section  1  of  aa  act  approved  June  7,  1915 
(Statutea  1916,  p.  1273),  pfovLdes  that  a  dtr 
may  surrender  its  powers  to  sopervise  and  reg> 
ulate  public  utilities  to  the  Railroad  Commi»- 
sion,  but:  *Tbit  act  shall  not  be  construed  to 
authorize  any  dty  ♦  ♦  •  to  surrender  to  the 
Railroad  Commission,  its  powers  of  control  to 
supervise  and  regulate  the  relationship  between 
a  public  utility  and  the  general  public  in  nat- 
ters affectinc  the  health,  convenience  and  safety 
of  the  general  iniUl^  indnding  mattera  such 
88  tile  use  and  repair  of  public  streets  by  say 
pnUic  utility,'  eta 

"Section  2  ol  the  act  provides  for  an  dection 
to  submit  the  question  of  surrender  of  control 
over  public  utilities  to  the  Bailroad  CommissiDn, 
but  oantaina  the  same  proviso  ss  section  1 
above  quoted. 

"The  situation  is  that  in  19(K2  the  S.  P.  Com- 
pany accepted  from  the  <aty  of  Bed  Bluff  a  per- 
mit to  tanpcnrarilj  nse  one  of  Its  streets  so  as 
to  obstruct  travd  theoeon,  and  until  tfas  further 
order  of  the  board  of  trustees,  and  ^t  the 
permit  should  not  confer  on  the  railroad  any 
permanent  right,  and  said  railroad  company 
should  not  by  nse  or  adverse  possesdon  acquire 
any  title  to  the  street 

[S]  "The  company  by  accepting  this  permit  as- 
sented to  all  its  terms  and  conditions.  It  agreed 
that  it  would  only  claim  the  right  to  use  the 
street  in  a  manner  to  obstruct  the  travd  only 
so  long  as  the  dty  did  not  oanod  the  permit 

"This  is  a  suit  to  enforce  such  eontractoal 
obligation,  and  we  are  met  with  the  proposition 
that  the  courts  are  without  jurisdtetloB  to  de- 
termine the  eontractoal  zi^rts  of  tin  parties 
and  dcdde  whether  or  not  the  rsilroad  company 
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is  complTing  widi  Ita  part  of  the  agneinent. 
I  eamnot  uaamt  to  tUs  view. 

"Oounael  fbr  doCendut  In  hli  brltf  layi:  'We 
do  not  cmtend  and  nev«r  hare  contended  that 
the  city  bu  not  the  riirtit  to  maintain  an  uc- 
tion  agalnrt  one  iriio  obstructs  its  streets.'  It 
seems  to  me  this  concession  puts  an  end  to  the 
defense  set  op. 

"The  CMnpIa&tt  alleges  that  the  company  is 
obstructing  the  street  This  is  admitted,  and 
this  suit  is  to  ronoTe  the  obetraction. 

"A  temporary  pezinit  to  one  who  is  huUdtng  a 
honae  on  the  side  of  a  street  to  pile  building 
n^rinl  in  the  street  to  the  extent  of  stopping 
travel  until  it  can  be  woAed  Into  the  building 
does  not  cause  tha  street  to  ceaae  to  be  a  public 
highway. 

"The  temporary  permit  granted  to  the  railroad 
company  in  this  case  and  the  temporary  cessa- 
tion of  travel  thereon  did  not  destroy  its  char- 
acter as  a  public  street  and  highway,  and 
when  the  railroad  company  continued  to  olratmct 
it  after  the  permit  was  withdrawn  it  became 
a  trespasser,  to  all  intents  and  purposes,  as  it 
would  have  been  if  tt  had  in  the  first  instance 
obatruetcd  the  street  without  pennlssfon  of  the 
trustees. 

"It  is  an  astonishing  condition  of  tiie  law 
in  this  state,  if  tme,  that  if  a  railroad  company 
pots  a  fence  across  one  of  the  streets  of  a  dty 
withont  pennission,  no  court  can  entertain  a 
suit  to  have  it  removed,  but  the  city  must  let  it 
remain  there  until  the  Bailroad  Commission  in 
its  diaereti<m  orders  it  removed.  Of  course,  in 
fairness  to  counsel  it  is  proper  to  say  that 
be  wotild  not  and  does  not  make  such  a  daim, 
bnt  it  aeems  to  the  court  that  the  position  tak- 
en when  pushed  to  its  logical  results  leads  to 
the  above. 

"In  Civic  Center  v.  R.  R.  Com'n,  175  Cal. 
453,  166  Pac.  356,  the  following  language  is 
used,  which  I  think  is  the  law  controlling  the 
pc^t  now  under  dtsenssiott  in  this  case:  The 
dty  of  Los  Angdes  has  the  power  to  open,  wid- 
en, ertend,  and  improve  streets,  snd  to  regulate 
the  ordinary  uses  thereof.  The  Railroad  Com- 
mianon  «  •  *  has  the  power  to  make  orders 
wUeh  are  binding  upon  the  railroad  companies 
under  Its  enpervicdon,  to  abolish  grade  crossings 
of  the  pnblic  streets  of  a  dty,  and  to  order  a 
■eparation  of  grades,  so  that  railroads  and 
stieets  shall  not  be  upon  the  same  lereL  *  *  * 
It  cannot  vacate  the  streets  ot  direct  a  cessation 
of  the  paUic  uae  tliereof.* 

■^liis  dedritm  was  rendered  after  the  action 
of  the  commission  as  set  forth  in  the  answer, 
and  la  In  conflict  with  its  views  npon  the  mat- 
ter under  consideration. 

"The  court  is  of  the  opinion  that  the  'Second 
Defense'  set  forth  in  the  answer  does  not  state 
a  defense  to  tiie  acdon.** 

To  the  qnotatltxi  from  CMc  Center  r.  R. 
R  Com'n,  175  Cal.  441,  166  Paa  855,  may  be 
added  the  following  from  City  of  Los  Angeles 
r.  Central  Trust  Co.,  173  CaL  S27.  169  Pac. 
1170: 

"Tbe  fqpCDlnSi  laying  ou^  and  improvement  of 
streets  within  a  dty  and  the  regulation  of  the 
manner  of  thdr  use  are  matters  of  mudi  great- 
er concern  to  its  inhabitants  than  to  the  people 
of  the  state  at- large,  and  they  are  clearly  mn- 
nidpal  mSbSiu,  the  etmtrol  of  which  has  alwajn 


been  deemed  within  the  prcow  scope  of  munld- 
pal  powers." 

It  was  further  beld  th«vlo  that  this  power 
"iududes  the  power  to  ijpm  a  street  across 
an  eristlng  railroad  as  well  as  anywhere  else 
within  the  city,  and  to  regulate  the  opera- 
tions of  the  railroad  at  each  crossing  as 
as  elsewhere,"  and,  also,  that  in  r^erence  to 
these  matters— being  a  mimldpal  affalr^^e 
provisions  of  fhp  ^rter  oa  the  subject  are 
'^oramoont  and  supersede  general  laws 
which  would  otherwise  ajfpis  thereto^  so  far 
as  operations  within  the  city  are  concerned." 
It  Is  tme  that  the  dty  of  Los  Angeles  oper* 
ates  vader  a  fre^lders*  diarter,  but  the 
corresponding  prorlslcHis  In  the  munldpal  act 
governing  the  city  of  Red  Bluff  In  relation  to 
the  streets  are  of  similar  import  to  those  af- 
fecting Los  Angeles,  and  they  should  be  sub* 
Ject  to  the  same  Interiwetatlou  and  acpllca- 

UOD. 

[I]  But,  after  all.  as  I  view  it,  the  case  Is 
substantially  tho  same  as  though  appellant 
had  constructed  its  tracks  across  an  existing 
street,  so  as  to  obstruct  and  prevent  the  use 
of  said  street  In  the  accustomed  way  by  the 
public  Said  contract  with  the  dty  does  not 
affect  the  situation.  It  may  be  doubted 
whether  ttie  trustees  coold  enter  Into  such  a 
contract,  BO  as  to  bind  the  public,  but,  as- 
suming its  validity,  it  operated  to  grant  cmly 
a  temporary  privilege,  and  it  was  subject  to 
withdrawal  at  any  time.  We  have,  there* 
fore,  essentially  an  obstruction  to  an  estab- 
lished highway;  in  other  words,  a  public 
nuisance,  and  there  Is  no  doubt  of  the  lurl»- 
dlction  of  the  superior  court  to  abate  such 
a  nuisance.  The  situation  does  not  Involve 
such  regulation  of  a  crossing  as  the  law  has 
delegated  to  the  cognizance  and  authority  of 
the  Railroad  Commission.  It  may  be' granted 
that.  If  said  commission  had  found  upon  con- 
flicting evid^ce  that  no  sudt  obstruction  ex- 
isted, the  courts  would  be  bound  by  such 
finding,  but  that  situation  is  not  presented. 
Indeed,  the  conclusion  of  the  conmiisslon  goes 
upon  the  assumption  that  by  reason  of  said 
tracks  the  street  was  rendered  impassable  to 
ordinary  vehicles. 

Attention  is  called  to  certain  d^dslona  from 
other  Jurisdictions  seemingly  holding  to  a 
contrary  view  to  that  of  the  trial  judge  here- 
in, but  the  facts  therein  clearly  dlstingaish 
them  from  this  case. 

In  NSw  York  &  N.  E.  B.  v.  City  of  Water- 
bury,  56  Conn.  19,  10  AU.  162,  the  highway 
was  not  constructed  and  the  defendant  under- 
took to  complete  It  across  the  plalntUTs  rail- 
way at  grade.  This  was  in  1886,  and  It  was 
in  direct  violation  of  the  statute  passed  by 
the  Legislature  in  1883  (Laws  1883,  c.  107, 
{  2),  providing  that  hereafter  no  new  high- 
way shall  be  constinicted  across  any  railroad 
at  grade.  No  question  of  an  obstruction  of 
a  highway  already  constructed  was  luvolverU 
In  referring  to  the  statute  the  court  aaid: 
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"It  meant  Hiat  althoagb  a  Ughwar  mar  Iu^tb 
been  jwerionaly  laid  out,  partially  cmatructed, 
and  eren  built  upon,  If  it  bas  not  actuaUy  been 
completed  for  public  ase  across  tilie  rails  of  the 
railway,  meh  croeainc  shall  not  thereafter  be 
made.** 

In  Paterson  &  B.  B.  Co.  v.  Mayor,  etc.,  of 
City  of  Paterson,  81  N.  J.  Eq.  124,  86  AU.  68, 
the  highway  had  not  been  constructed,  but 
slmidy  'laid  out  on  paper,"  and  the  prin- 
cipal gnestlon  to  be  determihed  by  the  court 
was  whether  this  amounted  to  a  construction 
of  the  highway  within  the  contemplation  of 
the  statute  (Lhwb  1911,  p.  383,  S  21),  provid- 
ing that  "no  highway  shall  be  constructed 
across  the  tracks  of  any  railroad  company  at 
grade  ♦  ♦  ♦  without  flrst  obtaining 
therefor  permission  from  the  board"  of  pub- 
lic utility  commissioners.  The  court  very 
properly  held  that  the  highway  was  not  con- 
structed and  that  the  case  tell  within  the 
iwovlsions  of  said  law. 

New  York  Cent.  &  H.  R.  R.  Co,  v.  City  of 
Buffalo,  200  N.  T.  113,  93  N.  E.  520,  involved 
also  the  construction  of  a  new  street  across 
a  railroad  track  already  built,  and  the  court 
held  that  the  case  was  governed  by  the  stat- 
ute (Laws  1897,  c.  754,  S  1)  providing  that 
when  a  new  street  shall  be  constructed  across 
a  steam  surface  railroad,  the  street  shall 
pass  over  or  under  the  railroad  or  at  grade 
as  the  board  of  railroad  commissioners  shall 
direct 

I  think  the  Judgment  fihoold  be  offlrmed; 
and  it  Is  so  orde;«d. 

I  concur:  HABT,  3, 

PLUMMER,  Presiding  Judge  pro  tern,  (dis- 
senting). As  I  have  not  reached  the  comdu- 
slons  expressed  In  the  majority  opinion  of  the 
court,  and  the  questions  involved  being  close 
and  not  heretofore  definitely  settled,  I  here- 
with state  the  case  as  it  appears  to  me. 

On  the  13th  day  of  May,  1902,  the  town, 
now  the  city,  of  Bed  BlufC,  a  city  of  the  sixth 
class,  upon  the  request  of  the  division  super- 
intendent of  the  Southern  Pacific  Company, 
adopted  a  resolution  closing  Cedar  street  In 
the  town  of  Red  Bluffy  the  material  portions 
of  whidi  resolution  are  as  follows: 

"Whereas,  it  appears  to  this  board  that  the 
nse  of  said  Oedar  street  at  the  place  mentioned 
in  said  commtinication  is  rendered  dangerous 
and  unsafe  for  public  nse  and  travel  by  reason 
of  the  great  nse  thereof  by  tiie  engines  and 
trains  of  the  Southern  Pacific  Company ;  and 
whereas  it  further  appears  to  this  board  that 
the  temporary  closing  of  said  street  would  not 
be  detrimental  to  the  best  interests  oi  the  town 
of  Bed  Bluff  and  of  the  dtisens  thereof;  and 
whereas  it  fiirther  ap];>ears  *  *  *  that  it  is 
now  quite  important  for  said  company  to  com- 
plete the  building  now  in  course  of  constractlon 
and  mentioned  in  said  commnnlcation  as  the 
boiler  house,  it  is  therefore  hereby  ordered  that 
the  said  Cedar  street,  between  Madison  street 
and  Monroe  street,  in  the  town  of  Bed  Bluff  be» 


and  the  same  is  hereby,  temporarily  closed  to 

public  travel,  and  that  dw  Southern  Pacific 
Company  be  granted  pmnisslfln  to  oomplota  and 
occupy  the  said  boiler  house,  and  tiiat  said  com- 
pany be  permitted  also  to  occupy  and  use  the 
said  Cedar  street,  so  closed  as  afcwesaid,  fox- 
the  purpose  of  carrying  on  its  railroad  business, 
and  until  the  further  order  of  this  or  some  fu- 
ture board  of  trustees  of  the  town  of  Bed  BlnS  ; 
provided,  and  this  pumiasion  and  use  shell  be 
and  they  are  upon  the  express  cmdition  that 
the  title  to  tiie  said  atreat  thus  dosed  to  pabllo 
travel  shall  be  and  runain  in  the  puUic  as  a 
street  and  hif^way,  and  that  no  permanent 
rights  therein  are  hereby  granted,  and  the  said 
Southern  Pacific  Company  or  its  successors  in 
interest  shall  not  by  use  or  adverse  possession 
Aoquixe  any  title  thereto  as  sgaiost  the  public 
or  the  town  of  Bed  Blnit" 

It  appears  from  the  transcript  that  after 
the  passage  of  this  resolution  the  crossing 
over  the  railroad  tracks  of  the  defendant 
company  on  said  street  were  torn  out,  the 
building  mentioned  as  the  boiler  bouse  com- 
pleted and  used  for  a  number  of  years,  and 
that  prior  to  the  Institution  of  proceedings 
for  the  reopening  of  said  street  a  number  of 
additional  tracks  were  constructed  by  the  de- 
fendant company  across  said  street,  and  that 
at  the  time  of  the  trial  herein  there  were  ex- 
isting and  being  maintained  and  used  by  tha 
defendant  company  eight  different  trad£s 
across  Cedar  street,  two  (tf  which  vere  and 
are  used  as  s«rltchli«  leads  to  an  additioaal 
number  of  tnxSa  not  mentioned. 

It  also  appears  that  the  boiler  house  has 
berai  removed,  bi^  that  sinoe  said  13th  day 
of  May,  1902.  no  cros^ng  has  existed  on  said 
street  over  Hm  tracks  of  tbe  defendant  ccku- 
pai^,  and  tbo  same  are  not  so  conptructed 
as  to  permit  the  phssage  of  vehicles  or  ordi- 
nary traffic. 

It  further  appears  that  on  or  about  the  2d 
day  of  March,  1017,  the  dty  of  Bed  Bluff  filed 
with  the  Railroad  Commission  of  the  state  of 
California  an  application  praying  for  the  re- 
opening of  said  stoeet  to  public  travel,  and 
for  an  order  requiring  the  railroad  company 
to  repair  its  tracks  and  place  the  same  In 
condition,  to  the  Intent  that  they  might  be 
crossed  by  vehicles,  persons,  etc ;  that  there- 
after a  hearing  was  bad  before  the  Bailroad 
Commission,  whidi  ccHnmission,  after  due  In- 
vestigation, came  to  the  conclusion  that  while 
the  opening  of  said  street  across  said  rail- 
road would  afford  convenience  to  some  tmf- 
fic,  it  was  not  great  enough  to  ofFsct  the  haz- 
ard that  would  be  incurred  by  the  oonstruc- 
tlon  of  a  crossing  over  said  defendant  com- 
pany's tracks.  Said  commission  also  found 
that  there  was  no  crossing  over  the  tracks 
of  said  defendant  company  at  Cedar  street, 
and  that  there  had  not  been  any  sudi  cross- 
ing for  many  years,  and  at  no  time  since  the 
passing  of  the  Public  Utilities  Act  by  the 
Legislature  of  the  state  of  California  In  1911 
(St  Extra  Seas.  IfiU,  p.  40],  and  that  see- 
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tkn  48  of  nld  BCt  apsdies  to  tbls  case,  vbedce- 
in  It  pcoTldes  ftuut  "no  public  road,  highway 
or  street  aball  hereafter  be  constructed  across 
the  trade  of  any  railroad  corporation  at  grade 
*  *  *  without  having  first  secured  the 
pennlaalon  of  the  conunlssloa and  ihex^ 
npou  entered  its  judgment  denying  the  peti- 
tion of  tbe  plaintiff,  and  declining  to  ordor 
the  defendant  company  to  conslxnct  a  cross- 
ing across  its  trades  on  said  Cedar  street 
No  rehearing  was  asked  for  before  the  oom- 
"■twrion,  and  the  matter  was  not  carried  to 
tbe  Siqirone  Conrb  by  writ  of  review  or 
other  proceeding.  Following  the  conclusion 
of  tbe  proceedings  above  referred  fo,  this  ac- 
tion waa  begun  to  obtain  a  Judgmoit  for  the 
remoral  of  the  tradES  of  Uie  defendant  com- 
pany acroBS  said  street^  on  the  ground  that 
they  coDBtltated  an  unlawful  obstruction  and 
a  public  nnlaanca  The  trial  court  adjudged 
the  tracks  belonging  to  the  defendant,  as  the^ 
are  now  owstmcted  and  maintained  across 
Cedar  street,  to  be  a  pnbllc  nuisance,  ordered 
the  nuisance  abated,  and  also  ordered  tibe  de- 
fMidant  to  so  oonstnict  and  maintain  Its  said 
tracks  across  said  Oedar  street  that  the  same 
may  be  used  by  vehicles  and  teams,  convey- 
ances, and  by  tbe  public  generally  as  a  public 
str^t  and  highway. 

The  question  tendered  for  decision  Is  one 
purely  of  Jurisdiction.  If  the  Railroad  Com- 
mission had  Jurisdiction,  its  Judgment  is  con- 
clusive and  final  under  tbe  provisions  of  sec- 
tion 65  (tf  the  Public  Utilities  Act  If  it  had 
no  sudi  Jurisdiction,  then  tbe  superior  court 
had  a  right  to  maintain  the  action  which  is 
now  before  this  court  upcm  appeal. 

At  all  the  times  herein  mentioned  the 
plaintiff  was,  and  now  is,  a  municipal  corpo- 
ration of  the  sixth  class,  subject  to  the  gen- 
eral laws  of  the  state  of  California,  and  is 
not  exercising  any  powers  or  authority  under 
a  fref-holders'  charter,  as  provided  by  sec- 
tions 6  and  8  of  article  11  of  the  state  Consti- 
tution, and  may  exL'reise  only  the  powers  re- 
served to  dtles  and  towns  by  section  23  of 
article  12  of  said  GonstltutlMi,  as  follows: 
The  CTforcenient  of  local,  police,  sanitary, 
and  other  r^lati<ms,  other  than  the  fixing 
of  rates  ordinarily  vested  in  dtles  and  In- 
corporated towns.  Upcm  this  provlslim  of  the 
ConstitutUm,  section  2694  of  the  Political 
Code,  and  the  case  <HC  the  Cl^  of  Los  Angeles 
V.  Central  Trust  Ca,  173  Cal.  323,  159  Pac. 
1169.  and  Civic  Cmter  Association  of  Los 
Angeles  r.  Ballroad  Commission,  ITS  Cat  441, 
166  Pac.  361,  the  plaintiff  bases  its  argumrat 
for  tbe  court's  Jurisdiction. 

In  tbe  former  of  these  cases  It  Is  hdd  that 
flie  laying  out  and  improrement  of  streets 
wtOiin  a  dty  are  matters  of  mudi  greater 
cmoem  to  Its  Inhabitants  than  to  the  people 
of  the  state  at  \axg»,  and  are  munldpal  af- 
fairs, the  contnd  of  nliicb  has  alwa^  been 
deemed  within  tbe  pn^er  scope  of  munldpal 
powers.  An  examination  of  that  case  Shows 


that  the  munldpal  charter  of  Los  Angeles, 
adc^ted  In  acoordanoe  with  secUon  6  of  artl- 
de  11  of  tbe  state  Constitution,  oontndled 
the  deds^,  as  it  was  held  that  the  dty 
durter  ot  said  dty  was  paramoui^  to  gener- 
al laws  in  raspect  to  munlc^l  affairs.  The 
concurring  opinion  in  that  case  foreshadowed 
the  deTel<qpment  of  the  law  toudilag  the 
questlm  of  what  waa  and  what  was  not  a 
munldpal  matter,  and  so  In  the  case  of  the 
Civic  Center  Association  we  find  the  Su- 
preme Court  holding  that  tbe  mattw  of  rail- 
road crossings  in  dtles,  the  building  of  via- 
ducts or  subways,  eta,  are  not  municipal  af- 
fairs, but  are  matters  of  general  state  con- 
cern, the  language  of  tbo  oonrt  being: 

**We  are  of  the  opinion  that  they  come  within 
the  latt^  designation  (matters  of  general  state 
concern) ;  tliat  they  are  not  properly  municipal 
affairs,  bat  always  have  been  and  atlU  are  af- 
fairs moperb^  to  be  oontroUed  and  regulated  by 
stata  antiiority  within,  as  well  as  without  any 
particular  munidpallty." 

It  is  furthev  hdd  that  where  tbe  railroad 
Is  entirely  within  the  dty,  then  sudi  matteors 
are  purely  munldpal.  But  where  the  rail- 
road in  question  Is  a  part  of  a  system  con- 
nectlng  distant  ddes  and  states,  then  It  does 
not  come  within  such  designation,  because 
they  serve  the  people  at  large,  and  are  the 
means  of  communication  between  distant 
centers,  and  that  It  Is  not  to  the  best  Inter- 
est of  the  state  to  leave  th«n  subject  to  the 
exdudve  and  unlimited  control  ot  every  dty 
through  which  they  may  pass,  with  respect 
to  construction,  maintenance,  and  operation 
of  the  Unes  lying  within  such  dty,  the  con- 
duslon  being  reached  In  that  case  that  it 
was  the  right  of  the  legislature,  under  the 
Constitution,  to  commit  the  regulation  of 
such  railroads,  so  far  as  they  operate  within 
dtles,  to  the  exduslve  control  of  the  Rail- 
road Commission;  that  such  mattm  cannot 
be  classed  as  a  municUuil  affair,  but  as  mat- 
ters of  general  concern,  and  the  legislative 
dedaratlons  on  that  subject  are  paramount 
to  any  dty  charter.  This  conclusion,  as  stat- 
ed in  tlutt  case,  leaves  the  cities  free  to  lay 
out  stra^  and  regulate  tbe  ordinary  uses 
Ibereof,  but  Instead  of  leaving  dtles  free  to 
aerdse  control  when  it  comes  to  the  railroad 
crosslDg  of  any  street  as  urged  1^  counsel  in 
this  case,  it  aeemu  to  us  to  expressly  limit 
the  power  ot  the  dty  to  opening  and  control- 
ling streets  in  the  ordinary  use  thereof,  ex- 
cept where  they  cross  a  railroad  system  such 
as  Is  involved  In  tbis  action. 

In  tbe  case  at  bar  it  Is  i»oposed  to  con- 
struct a  <ntisslug  where  there  now  nlsts 
elgbt  railroad  tracks,  Induding  a  main  line 
llpon  which  overland  trains  are  operated, 
which  cwtalnly  Inv^dves  a  matter  ot  much 
concern  to  tbe  entire  states  in  this,  as  stated 
In  the  resolution  dosing  the  street  in  the  first 
Instance,  and  as  found  by  tbe  Railroad  Corn- 


Digitized  by 


158 


187  PAomo 


BBFOBDSB 


(CaL 


mlsaioo  In  die  seorad.  It  woidd  involre  a 
matter  of  modi  hazard  and  seriously  Inter* 
fere  with  tbe  operatlim  of  trains.  The  abil- 
ity to  handle  cars  quickly  and  without  delay 
at  switching  centers  Is  a  facility  of  utmost 
Importance  to  the  uninterrupted  transporta- 
tion of  freight  and  passengers.  It  may  be 
stated  that  the  Increased  hazards  where  bo 
many  tracks  are  Involved,  and  the  question 
of  settling  damages  for  accidents  occurring 
at  snch  places,  are  matters  of  general  state 
concern,  as  such  items  must  necessarily  enter 
Into  the  question  of  fixing  frel^t  tarUni  and 
passenger  fares. 

Section  2694  of  the  Political  Code,  referred 
to  in  the  second  subdivision  of  section  43  of 
the  PubUc  ntlUtlM  Act,  and  incorporated 
therein  so  far  as  api^caUe,  is  a  t>rovlslon  re- 
lating to  procedure,  and  is  not  a  limitation 
upon  tbe  power  of  the  Railroad  Commission 
granted  in  the  first  subdivision  of  that  sec- 
tion. When  the  permission  of  tbe  Railroad 
GonuniBslon  has  been  granted  to  construct  a 
cros^g  over  a  railroad,  thai  the  procedure 
set  out  in' the  section  of  the  Firtitlcal  Oode  re- 
ferred to  Is  to  be  applied. 

It  is  not  neceesa^r  to  express  any  opinion 
as  to  the  validity  or  regularity  of  the  resolu- 
tion passed  by  the  board  of  trustees  of  the 
town  of  Red  Bluff,  but  It  seMns  to  me,  from 
a  careful  study  of  its  entire  context,  that  the 
word  "temporary,"  ther^n  used,  was  not  In- 
tended to  be  used  in  the  limited  sense,  and 
should  not  be  held  to  have  been  used  In  the 
sense  in  whidi  that  word  is  ordinarily  em- 
ployed when  granting  a  pennlt  to  use  a  por- 
tion of  a  street  for  bullcUng  purposes.  In 
such  Instance^  ^en  the  purpose  for  whidli 
the  grant  la  mads  has  ceased  to  eUgt,  the 
grant  itadf  may  properly  be  held  to  have  ex- 
pired.  The  whole  resolution  seems  to  show 
that  the  purpose  and  int^t  of  the  board  of 
trustees  was  an  indefinite  abend(nunent  or 
relinqulshmoit  of  a  portion  of  Cedar  street 
for  railroad  purposes,  saving  and  reserving 
to  the  dty  simply  the  legal  title  to  a  right  of 
way  across  the  iw«mises  involved  for  street 
or  highway  pnrposefl.  The  thought  aeems  to 
have  been  to  exclude  Che  Idea  only  ct  a  per- 
petual grant;  the  drafCnnan  of  tba  resolu- 
tion apparently  having  overlooked  the  fact 
that  aa  against  the  police  powers  of  the  Mate 
the  railroad  company  could  not  have  acqolied 
any  legal  title  by  any  adverse  claim. 

It  may  be  further  stated  fliat  the  very  na- 
ture of  the  use  contemplated  a  oonsideraUe 
period  of  time,  and  was  to  readi  over  and  tot- 
tend  Into  tbe  future  until  the  growth  of  the 
dty  created  a  neoes^ty  tor  a  putdlc  crossinK. 
It  is  thus  apparent  that  while  a  highway  as 
a  flctlcm  of  law  has  elated  over  the  tracks 
of  the  company,  no  highway  and  no  croasbitf 
luve  hem  there  since  1902,  and  did  not  ex- 
ist as  a  fact  in  1011,  when  the  Public  Utili- 
ties Act  was  passed  by  the  Legislature. 

It  also  appears  fnnn  the  transcript  that  a 


number  of  tracks  have  been  laid  across  Cedar 
street  over  whldi  no  crossing  has  ever  existed. 
Under  these  circumstances,  I  tb*"<r  that  the 
holding  of  the  Railroad  Commission  that  sec- 
tion 43  of  the  Public  UtlUtles  Act,  Immediate- 
ly applied  upon  its  enactment,  was  correct. 
Over  all  the  trades  laid  since  1902  It  is  un- 
questionably the  construction  of  a  new  cross- 
ing, and  over  tbe  tracks  that  existed  on  and 
prior  to  1902  it  is  the  construction  of  a  new 
crossing  on  the  old  site.  Nothing  in  the  Pub- 
lic Utilities  Act  limits  the  right  of  a  town 
or  dty  to  lay  out,  ordain,  and  establlsb 
streets  and  highways,  so  far  as  all  the  legal 
steps  leading  up  thereto  are  necessary  to  be 
takoi.  But  when  this  has  been  dou^  section 
43  of  tbe  act  lays  hold  upon  the  physical 
property  and  gives  to  the  Railroad  Commis- 
sion Jurisdiction  to  manage,  direct,  and  con- 
trol, through  its  orders  to  the  railroad  com- 
pany, as  to  what  shall  be  done  with  the  phys- 
ical properties.  The  dty  exercises  its  l^al 
prerogatives;  the  Railroad  Commission  di- 
rects the  exercise  of  the  physical  activities ; 
and  tills,  I  think.  Is  what  the  word  "con- 
structed" means  as  used  in  the  PubUc  Util- 
ities Act 

While  no  California  cases  upon  tbe  precise 
questions  here  Involved  have  been  called  to 
our  attention,  in  the  states  of  New  Jersey, 
Connecticut,  and  New  Tork,  having  a  Public 
Utilities  Act  of  like  wording  with  our  own. 
we  find  decisions  directly  In  point. 

In  Paterson  &  B.  R.  Oo.  v.  Mayor,  etc..  of 
City  of  Paterson,  81  N.  J.  Eq.  124.  86  AtL  68, 
the  Court  of  Chancery  holds  that— 

The  'cwstmctioa  of  a  highway'  witiiin  the 
act  of  April  21,  1911,  ♦  ♦  •  providing  that 
no  highway  shall  be  constracted  across  railroad 
tracks  at  grade  without  first  obtaining  permis- 
rion  therefor  from  the  board  of  public  utility 
commissioners,  contemplates  socb  grading,  ciirb- 
Ing,  flagging,  planking,  or  other  physical  altera- 
tion or  addition  as  may  be  necessary  to  prepare 
it  for  nae,  and  the  highway  is  not  constructed 
by  simply  laying  it  out  on  paper  and  filing  a 
map,  since  'construction'  impliefl  performance  of 
work;  the  fitting  of  an  object  for  use  or  occu- 
pation la  the  Dsnal  way,  and  for  some  distinct 
purpose ;  to  put  together  the  constituent  parts ; 
to  build ;  to  fabricate ;  to  form  and  to  make ; 
and  h^ce  that  section  applies  to  a  railway 
crossing  laid  out  by  ordinance,  bnt  not  physi- 
cal]^ constructed  prior  to  its  enactment." 

In  the  Paterson  Case  a  street  had  been 
ovmeA  some  time  iffior  to  May  20,  1908,  In 
the  dty  of  Patersraai  utendlng  to  the  line 
of  the  Erie  Railroad  Company ;  a  right  of 
way  had  been  acqolred  acroa  the  railroad 
premlaes,  bat  no  crosBlng  had  been  crautmct- 
ed  as  a  physical  Aict  whai  the  Piddle  Utili- 
ties Act  went  into  effect  The  act  there,  as 
here,  provided  that  no  highway  shall  be  con- 
structed across  the  tracks  of  any  railroad 
company  at  grade  without  first  obtalnlnir 
therefor  permission  from  the  board.  The 
questifa  to  be  decided  was,  IMd  the  act  apply 


Digitized  by 


Okd.)  STBONO  V 

(187 

under  mdi  drcomstances?  Hbe  court  an- 
swered in  the  afflrmatlTe,  holding  that  the 
coDStmction  meant  the  jAyslcftl  work  and 
was  under  the  jnrladlctURi  of  the  uUUty  com- 
misBlon,  the  consent  of  which  must  first  be 
bad,  even  though  the  highway  had  thereto- 
fore been  created  as  a  matter  of  law. 

In  the  case  of  N.  Y.  &  N.  B.  B.  Co.  t.  Wa- 
terbary.  06  Conn.  19,  10  Atl.  162.  having  a 
similar  act.  the  court  held  that  the  statute 
"renders  the  amstmction  of  a  grade  crossing 
Illegal,  althongh  the  hi^way  *  *  *  was 
kid  oat  and  partially  constructed  before  the 
passage  of  the  act"  In  omsldaring  the  stat 
vte  tlie  oonrt  said : 

"It  means  that  althooifr  a  highway  may  have 
been  preTioaslf  laid  out,  partially  constnicted, 
and  even  hailt  upon,  if  it  has  not  actually  been 
completed  for  public  use  across  the  rails  (rf 
the  railway,  sndi  crossing  shall  not  thereafter 
be  made.** 

The  court  further  said: 

"This  peremptory  arrest  of  tiie  completion  of 
a  highway  lawfully  commenced  is  a  seeming  In- 
terferenoB  with  the  ji^ts  of  individuals  and  of 
die  pab]i<%  Imt  only  is  seeming.  In  fact,  such 
crossingB  are  puUlc  nuisances,  dangerous  to  hu- 
man life ;  and  no  man  has  a  Tested  interest  in 
oeatioii  or  emtinnance  of  snch  a  nuisance." 

In  BaHroad  Co.  t.  Buffalo^  200  N.  T.  113, 
N.  B.  tS20,  the  court  of  appeals,  in  an  ac- 
tion brought  to  enjoin  the  city  of  Buffalo 
from  the  idiyslcal  construction  of  a  crossing 
over  a  railroad  whidi  had  been  laid  out,  and 
the  right  to  ctMUtruct  the  crossing  having 
been  obtained  some  years  before  the  passage 
of  the  utility  act,  but  the  work  not  having 
teeai  in  fact  done,  held  that  the  city  should 
be  enjoined  ftom  extending  the  street  or  ave- 
nue across  the  tracks  of  the  railway  coDii>any 
until  It  had  secured  the  detenninati(m  by  the 
PahUe  SenrSoe  Commission  as  to  whether  such 
avenue  dHMBld  be  constructed  over  or  under 
fiald  railroad  or  at  grade,  and  the  manner  in 
which  Badi  crossing  should  be  constructed, 
thus  declaring  the  paramount  Jurisdiction  of 
the  Public  Service  Commission  over  a  situa- 
tion which  had  been  created  before  Its  estab- 
lishment, and  holding  that  the  municli>al  cor- 
poration had  not  acquired  any  vested  right 
as  against  the  subsequently  declared  public 
[lollcy  of  the  state. 

In  the  state  of  Pennsylvania,  where  the 
Public  Utilities  Act  reads,  "All  crossings 
hereafter  established,"  etc,  a  different  rul- 
ing has  been  made.  In  L.  V.  Ballroad  Co.  v. 
Latrobe,  216  Pa.  221,  66  Atl.  548,  the  court 
held  that  inasmuch  as  the  highway.  Including 
the  crossing,  had  been  laid  out  and  establish- 
ed before  the  statute  of  1801  was  passed,  the 
statute  did  not  aroly. 

In  q;ieaklDg  of  thts  case,  the  Mew  Jersey 
court  expressly  dlsarowed  tlw  reascming  of 
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the  Pennsylvania  court  unless  there  was  a 
clear  distinction  between  the  word  "con- 
struct" and  the  word  "establldi." 

An  examination  of  the  definitions  of  the 
word  "establish,"  as  found  in  16  Cyc.  581, 
shows  that  this  distinction  may  very  properly 
be  drawn,  as  the  words  "construct"  and  "ea- 
taUlsh"  are  much  different  in  thtir  ai^Uca- 
tlons.  The  word  "establish"  includes  the 
idea  to  institute;  to  ordain;  to  pass;  to  de- 
cree; to  enact;  to  enact  or  decree  by  au- 
thority, etc.  It  is  also  there  further  stated, 
after  giving  a  number  of  additional  defini- 
tions, that  there  are  few  words  which  fur- 
nish more  room  for  argument  than  the  word 
"establish."  The  word  "construct^'  or  "con- 
structed," as  found  in  the  New  Jersey,  Con- 
necticut, New  York,  and  California  statutes, 
has  a  definite  and  distinct  meaning,  and.  as 
stated  by  the  New  Jersey  court,  refers  spe- 
cifically to  the  putting  together  of  the  mate- 
rials or  constituent  elements  constituting  the 
I^slcal  crossing  itself. 

In  line  with  the  decisions  of  the  courts 
whldi  I  bave  dted,  I  tliink  it  should  be  hdd 
that  the  Public  Utilities  Act  laid  hold  upon 
the  physical  properties  belonging  to  the  rail- 
road companies  Just  as  it  found  them  on  the 
day  ttie  act  became  effective,  and  that  Juris- 
dictlon  then  vested  exclusively  in  the  Ball- 
road  Commission  over  aU  questions  Involved 
in  this  acUon. 


STRONG  V.  SHATTO.    (Gv.  8045.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  OaUtonda.  Deo;  15^  1919.  Hear- 
ing Denied  by  Supreme  Court  i*eb.  18, 1820^ 

1.  PEBFKTUrriES  ^S>4(^  —  GONOZXIOIf  u- 
STBICTIITO  USE  OF  UKD,  WITH  PBOVISIOH 
FOR  BEVEBTEB,  NOT  VOID  FOB  BEMOTENBSS. 

Condition  in  a  deed,  restricting  the  use  of 
the  land  and  providing  for  forfeiture  and  a  re- 
verter to  the  grantor  and  his  heirs  in  case  of 
breach,  was  not  void  as  creating  a  contingent 
estate,  which  might  vest  beyond  tbe  limitations 
of  the  rule  against  perpetuities,  either  under 
tbe  common  law,  adopted  by  Pol.  Code,  I  446^ 
or  under  Civ.  Code,  H  715-717,  772-778. 

2.  Common  law  €=>17— Decisionb  of  coubtb 
or  UNriED  States  mat  be  iooked  to. 

In  determining  the  doctrines  of  the  common 
law,  the  court  may  properly  look  to  the  deci- 
sions of  the  courts  of  the  United  Sutes,  as 
well  as  to  those  oi  Bagland. 

3.  PEBPBTUmES  4=94(4)— BSTATS  ZN  LAND  TO 

bevebt  fob  bbeaoh  of  condition  is  vested 
"bbvkbsion,"  and  not  WITBIN  BCLE. 
Under  Civ.  Code,  S  768,  defining  reversions, 
the  right  of  the  grantee,  under  a  deed  provid- 
ing for  forfeiture  and  reverter  for  breach  of 
conditions  restricting  the  use  of  the  land,  la  in 
the  natore  of  a  "reveraion,**  and  hence  a  vest* 
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ed  Interest,  not  within  fte  fide  agabut  perp«- 
tuities. 

[Ed.  Note.— For  other  definitioDS,  see  Words 
and  Phnsm,  First  sod  Becond  Series,  Bever- 
aion.] 

4  CovENAiTTS  <j=9lOa(l)  —  Changed  condi- 

TIOIT8    WEB8T.T    DEFEAT    BQUITABLi:  BELIEF 

AND  DO  NOT  DEBTBOT  COVENANT. 
A  chaoge  in  the  character  of  the  property, 
subject  to  restrictlTe  covenants,  merely  defeats 
the  granting  of  equitable  relief  for  the  enforce- 
ment of  the  covenants,  and  does  not  destroy 
the  contractual  obligation,  or  entitle  the  owner 
of  the  land  to  have  his  title  quieted  against  the 
covenants. 

6.  Covenants  «=»103<1)  —  Desibabujtt  of 

PBOPEBTT  fob  BUSINBBB  FUBPOBES  DOSS  NOT 
DEFEAT  EQUITABLE  ENFOBCBUENT  OB  BESTBIO- 
TIVE  COVENANTS. 

That  property  subject  to  restrictive  cove- 
nants has  become  more  desirable  or  valuable 
for  business  than  for  residence  purposes  will 
not  necessarily  defeat  equitaUe  relief,  where 
the  restriction,  notwithstanding  the  change  of 
conditltHia,  is  still  of  substantial  advantage  to 
the  dimiinant  property. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Grant  Jackson,  Judge. 

Action  by  W.  A  Strong  against  Clara  B. 
Shatto.  From  a  judgment  for  plaintiff  de- 
fo^ant  aM>eala  ReveiBed. 

Anderson  &  Anderstm,  of  Los  Angeles,  for 
f^pellant 

Bradner  W.  Lee  and  W.  A.  Strong,  both  of 
Los  Angeles,  for  respondent 

BLOANB,  J.  This  action  was  brought  to 
quiet  title  as  against  certain  conditions  sub- 
sequent contained  in  a  deed  tbrough  yvhich 
plaintiff's  title  is  deralgned. 

[11  Without  setting  forth  the  conditions  In 
extenso,  It  Is  sufficient  for  the  discussion  of 
the  issues  presented  on  this  appeal  to  state 
that  they  limit  the  use  of  the  premises  to  res- 
idence purposes  only,  prescribe  the  nature, 
quality,  and  cost  of  buildings  to  be  erected 
thereon,  and  provide  that — 

"As  to  the  grantor  herein,  the  breach  of  any 
of  the  foregoing  conditions  shall  cause  said 
premises,  together  with  the  appurtenances,  to 
be  forfeited  to  and  to  revert  to  the  said  gran- 
tor, his  heirs,  successors,  and  assigns,  each  of 
whom  sliaU  have  the  right  of  immediate  entry 
upon  said  premises  in  the  event  of  any  such 
breach." 

Judgment  was  for  plaintiff,  and  defendant 

appeals. 

The  question  presented  In  the  trial  court, 
and  decided  against,  was  whether  or  not 
the  conditions  subsequent,  created  In  the 
deed  of  a  grantor,  upon  the  breach  of  which 
the  grantor  reserves  to  himself  and  his  heirs 
thf!  right  of  re-entry  forever,  are  valid  and 
Afirorceable  against  the  grantee's  successors. 

flf^pondcnt's  counsel  concede,  as  we  under- 


stand their  argtunent,  that  the  condltlcms  an^ 
reservations  are  precisely  such  as  hare  beet 
npheld  by  the  courts  of  this  state  In  numer 
ous  decisions,  notably  In  the  cases  of  Firth  ▼ 
Marovich,  160  Cal.  257,  116  Pac.  729.  Ann 
Cas.  iei2D,  1190,  Quatman  v.  McCray,  12i 
Cal.  285,  60  Pac.  855,  J(^ston  v.  City  of  I>oi 
Angeles,  176  Cal.  479,  168  Pac.  1047.  and 
Southern  Pacific  B.  R.  Co.  v.  Blalsdell,  33  Call 
App.  239,  164  Pac.  804.  Tbeae  authorities  ea^ 
tabllsh  the  doctrine  that  such  ccHidltions  oi 
forfeiture  are  not  against  public  poller  oi 
violative  of  the  rule  against  restraints  upon 
alienation.  But  respondent  raises  the  point, 
which  his  counsel  claim  has  never  been  pre- 
sented or  passed  upon  by  the  courts  of  this 
state,  that  such  conditions  and  limitations  are 
obnoxious  to  the  rule  against  perpetuities; 
that  is,  as  we  understand  the  application  of 
the  doctrine,  that  there  is  an  attempt  here  to 
create  an  estate  the  vesting  of  which  depends 
upon  ^hat  may  be  a  very  remote  contin- 
gency, far  beyond  the  limitations  of  the  rule 
against  perpetuities.  If  such  is  the  case,  and 
the  question  Is  a  new  one,  the  doctrine  of 
stare  decisis  does  not  apply,  and  we  are  at 
liberty  to  consider  the  p(rfnt  on  Its  merits: 
but,  in  view  of  the  many  decisions  in  this 
state,  and  In  other  jurisdlctlcms  of  this  coun- 
try where  forfeitures  have  been  upheld  under 
building  restrictions  ot  this  charactv.  there 
should  be  very  convincing  authority  to  Justi- 
fy the  disturbance  of  the  established  reliance 
upon  such  contracts  throuf^ut  the  business 
world. 

Respondent  rests  his  contention  for  this  ap- 
plication of  the  rule  against  perpetuities  upon 
the  authority  of  certain  comparatively  recent 
English  cases,  which  seem  to  bold  that  reser- 
vation of  such  restrictive  llmltatlona  in  deeds, 
or  so-called  building  restrlctlraia.  Is  an  at- 
tempt to  create  a  contlngait  estate,  which 
may  vest  In  the  grantor  or  his  successors  at 
an  indefinite  period  beyond  that  permitted  by 
the  rule  against  perpetultiee.  Dunn  v.  Flood, 
25  Ch.  D.  629,  28  Ch.  D.  686;  In  re  Hollis 
Howital,  2  Ch.  640 ;  In  re  De  Costa,  1  Ch. 
337.  The  Ehigllsh  doctrine  Is  recognized  in 
Lewis  on  Perpetuities,  H  616,  617,  and  Gray 
on  Rule  Against  Perpetuities.  (3d  Ed.)  SS  2»t> 
to  305.  The  learned  author  of  the  latter  work 
approves  the  application  of  the  mie  to  the 
class  of  conditions  involved  here,  as  made  by 
the  EngllfOi  cases  cited,  but  at  the  same  time 
says: 

"The  great  concensus  of  authority,  although 
withoat  any  consideration  of  the  question  in- 
volved, may  perhaps  be  held  to  seUle  the  law 
in  the  United  States,  and  to  create  In  this  coon- 
try  an  exception,  arbitrary  thoogb  it  be,  to  the 
rule  against  perpetuities." 

While  it  is  true  that  In  the  great  majority 
of  decisions  upholding  conditions  of  this  char- 
acter, where  the  forfeiture  falls  beyond  the 
limits  of  the  rule  a^inst  porpetultiee,  the  ap- 
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plication  of  the  rule  was  not  discussed,  yet  It 
Is  not  the  fact  tbat  the  appllcatl(m  of  the  rule 
bas  been  entirely  nnconsldeied  In  tbe  courts 
of  this  country.  In  Fr^ch  t.  Old  Soutli  Sec., 
106  Mass.  479,  where  a  pew  was  sold  on  con- 
dition tbat  the  grantee  and  hia  represrata- 
tlTes  should  pay  a  tax  aasessed  on  the  pew, 
and  if  they  should  leave  the  meeting  house 
they  would  offer  the  pew  to  the  grhntor,  the 
eourt  held  that  the  condition  In  tbe  convey- 
ance was  not  void  for  remoteness.  In  Tobey 
V.  Moore,  130  Maas.  448,  and  Hunt  t.  Wright, 
47  N.  H.  396,  03  Am.  Dec.  451.  It  is  held,  by 
way  of  dicta,  however,  that  conditions  are  not 
within  the  rule  against  perpetnitlea.  In  Giles 
V.  Boston  Society,  10  Allen  (Mass.)  85S,  where 
the  property  was  glvai  on  condition  that  the 
grantee  should  keep  testator's  tomb  in  repair, 
tbe  court  held  that  no  breach  of  the  condition 
bad  been  shown,  but  expressed  tbe  opiiLl<Hi 
that,  if  there  had  been  a  breach,  such  condi- 
tixm  would  not  be  void  for  retooteness,  and 
further  said  that  conditions  generally  are  ex- 
empt from  the  operation  of  the  rnle  against 
perpetuities.  In  Canal  Co.  v.  Methodist  BeL 
Soc.,  13  Hetc.  (Mass.)  335,  Sharon  I.  Co.  v. 
Erie,  41  Pa.  341,  Indian  0-  Co.  v.  Sikes,  8 
Gray  (MajBS.)  562,  and  Lawe  v.  Hyde,  39  Wis. 
345,  the  question  of  remoteness  was  raised 
and  argued  by  counsel,  but  the  courts  disre- 
garded the  ijolnt  and  rendered  decisions  np- 
bt^dlng  tbe  conditions.  In  Wakefield  v.  Van 
Tassell.  202  lU.  41,  66  N.  B.  830,  65  L.  B.  A 
511,  95  Am.  St  Bep.  207,  invMving  a  forfei- 
ture of  title  on  breach  of  building  condition, 
the  court  says: 

"Nor  do  we  think  the  contentioo  of  counsel 
for  appellants  that  tbe  conditioD  violates  the 
spirit  of  the  rule  of  perpetuiUes  can  be  bub- 
tained.  In  Gray  v.  Chicago,  etc.,  B.  Co.,  189  Bl. 
400.  S&  N.  S.  960,  where  one  of  the  conditions 
of  the  deed  in  qnestlon  was  tbat  appellee 
■bonld  maintain  a  passenger  depot  at  a  certain 
pUce  and  stop  thereat  all  Its  accommodation 
trains  to  take  and  leave  passengers,  it  was 
contended  by  appellee  that  the  condition,  being 
perpetual,  was  illegal  and  void,  and  that  the 
appellee  held  the  land  free  from  such  invalid 
condition;  but  this  contention  we  refuse  te  np- 
bold,  and  W6  tUnk  that  case  dedaiTe  of  the  one 
at  bar  u  to  appcUants'  objection  that  the  con- 
ditiOB  Tlolatei  the  apiiit  of  the  rale  of  perpetui- 
ties.'* 

Brattle  Square  Church  v.  Grant,  3  Gray 
(Mass.)  142^,  63  Am.  Dec.  725,  Hopkins  v. 
Grimshaw,  165  U.  S,  342,  17  Sup.  Ct  401,  41 
Jj.  Ed.  739,  and  First  Cniversallst  Soc.  v.  Bo- 
land,  15S  Mass.  177,  29  N.  E.  624, 15  L.  B.  A. 
231,  are  to  similar  effect. 

ri]  There  are  other  decisions  where  the 
rule  against  perpetuities  Is  referred  to,  and, 
as  has  been  iMinted  out,  numerous  cases 
wbere  conditional  reservations  of  this  kind 
are  involved  and  upheld;  but  In  no  Instance 
to  which  onr  attention  has  been  called  has  the 
rule  against  perpetuities  or  remoteness  been 
applied  by  our  domestic  courts  against  this- 
dass  of  cases.   See  49  Am.  St  Bep.  185.  In 
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determining  the  doctrines  of  the  common  law, 
we  may  properly  look  to  the  decisions  of  the 
courts  of  the  United  States,  as  well  as  to 
tibose  of  England,  for  their  intwpretatlon. 

It  may  be  conceded  that  tbe  state  of  the  law 
in  this  country,  as  thus  pointed  out  Is  not 
conclusive,  or  eveii  authoritative,  against  re- 
spondent's contention ;  but  It  suggests  a  very 
tangible  ground  for  doubting  its  soundness. 
It  is  true  that  the  common-law  rules  govern- 
ing real  estate  titles  prevail  in  this  state,  so 
far  as  not  repugnant  to  or  inconsistent  wltb 
the  Constitution  or  laws  of  this  state.  Pol, 
Code,  I  4468.  But  for  the  very  purpose  of 
avc^dlng  the  subtleties  and  tedmlcalities  ci 
the  common  law  as  to  real  property  there  has 
been  oiacted  into  our  Civil  Code  what  ap- 
pears to  be  Intended  as  a  complete  scheme  or 
syst^  on  the  subject  Blakeman  v.  Miller, 
136  Cel.  138.  68  Pac.  587,  89  Am.  St.  Rep.  120. 
It  onght  not,  thwefore,  to  be  the  policy  of  the 
courts  to  tack  on  any  restrictions  in  the  free 
control  and  disposal  of  real  property  by  con- 
tract or  conveyance  not  inconsistent  with  tbe 
provisions  of  tbe  Code  on  that  subject  Seo- 
Uons  715,  716,  and  717  of  the  ClvU  Code  state 
the  limitations  upon  the  power  of  8U8pensl(»L 
of  allouition.  There  is  no  exprem  statement 
of  tbe  rule  against  perpetuities. 

Counsel  tor  respondmt  rely  upon  sections 
771^778  of  the  Civil  Code  to  supply  the  rule 
as  invoked  on  this  appeaL  These  sections  ap- 
ply to  fntnre  estates  In  remainder  (section 
769),  created  and  limited  by  deed  or  devise 
lUKm  a  precedent  estate.  We  question  if  any 
of  these  contemidates  or  includes  the  reserva- 
tion by  a  grantor  of  a  reversion  of  the  estate 
to  himself  or  his  heSra  In  case  of  oondltlMi 
broken.  For  instance^  the  nearest  thing  to  it 
is  under  section  778,  which  provides  that — 

"A  remainder  may  be  limited  on  a  contingen- 
cy which,  in  case  It  should  happen,  wUl  operate 
to  abridge  or  determine  tbe  precedent  estate; 
and  every  snch  remainder  is  to  be  deemed  a 
conditional  limitation." 

In  the  present  case,  If  the  remainder  of  ttie 
estate,  after  forfeiture  of  the  precedoit  es- 
tate by  condition  broken,  was  to  vest  in  a 
third  person,  this  would  be  an  attempt  to  ere* 
ate  a  conditional  limitation,  and,  under  our 
statute  and  under  the  decisions  In  Brattle 
Square  Church  v.  Grant,  supra,  and  Hopkins 
V.  Grimshaw,  supra,  might  be  within  the  rule 
against  perpetuities.  Under  tbe  deed  In  ques- 
tion here  there  is  no  attempt  to  create  a  con- 
tingent estate  In  a  third  party,  but  there  is  a 
reservation  in  the  deed  itself  of  a  conditional 
reversion  of  the  title  to  the  grantor,  his  heirs 
or  assigns.  As  Is  said  in  Parker  v.  Nightin- 
gale, 6  Allen  (Mass.)  341,  346,  8S  Am.  Dec. 
632,  636: 

"By  the  deed  under  which  the  defendants 

claim  title,  the  entire  and  absolute  Interest  in 
tbe  estate  did  not  pass  to  the  grantee.  The 
restriction  on  the  use  of  the  premises  •  •  • 
operated  as  a  qualification  of  tbe  fee.  and  was 
In  the  nature  of  a  reservation  or  exemption  out 
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of  the  evtate  gnnted,  Tliiu  ditta  wu  an  in* 
t«rett  or  right  mated  by  the  deed  Itself.*' 

[3]  The  estate  reserved  under  the  deed  here 
is  in  the  nature  of  a  reversion,  CUt.  Code,  $ 
768. 

"The  right  irUch  a  conditional  grantor  of  an 
estate  has  to  regain  the  estate  upon  a  Iveach 
of  the  condition  is  s  present  and  rested  Inter- 
est  of  the  nature  of  a  reversion.'*  Washbnm 
on  Beal  Property  (6th  Ed.)  {  068. 

The  same  author  says  (sectkoi  060): 

"Nor  is  the  right  to  re-enter  for  condition 
broken  snbject  to  any  objection  on  the  gronnd 
of  its  comioE  within  the  limitation  of  a  per- 
petuity which  the  law  does  not  allow,'althoagh 
It  may  not  take  effect  by  the  event  which  is  to 
defeat  the  estate  to  which  the  condition  is  au> 
nexed  within  the  period  of  time  beyond  which 
an  estate  may  not  be  originally  Umited  to  take 
effect" 

In  Johnston  r.  Oltr  of  Los  Angeles,  aupra, 
It  is  held  tiiat  such  an  Jbtereet  is  a  contingent 
Interest,  and  not  the  mere  possibility  of  a  fu- 
ture H^t,  and  therefore  Is  a  species  (tf  prop- 
erty capable  of  passing  by  transfer,  under 
■eetlons  609  and  1016  of  the  OivU  Oode.  AU 
rerer^na  are  vested  interests.  Gray,  Bule 
on  Perpetuities  &i  Bd.)  |  IIS ;  SO  C^c;  1473. 
Ve«ted  Interests  are  not  within  Oie  rule 
against  perpetuities.  Gray,  Rule  on  Pwpetu- 
Itles,  H  99,.206  ;  80  OyC;  1422. 147S. 

We  recognize  the  distinction  which  coun- 
sel for  respondent  have  so  cleariy  pointed 
out  betwem  a  perpetid.t7  zesnltinff  from  sns- 
pensloa  of  the  power  of  aUooatlfm  and  re- 
moteness of  time  for  the  vesting-  of  estates, 
as  contemplated  by  the  rule  against  perpe- 
tuities, as  well  as  the  cmfusioo  that  has  re- 
salted  in  the  decimals  by  failure  to  distin- 
guish bettreen  the  two  doctrines.  It  may  be 
said,  neverthdess,  that  fnndameotaUy  the 
object  of  both  rules  Is  to  ^event  peipetultiesi 
the  tieing  up  of  estates,  and  the  suspension 
<tf  their  free  and  full  cmveyance  for  long 
and  Indefinite  periods  of  time,  by  directly 
snspendlng  the  power  to  alienate,  in  the  one 
instance,  and  by  hcddlng  up  the  hivestnre  ct 
a  future  estate  In  real  property,  In  the  other. 
21  B.  O.  Ll  288 ;  Bamum  v.  Bamum.  26  Md. 
119,  00  Am.  Dec.  88;  Gates  v.  Selbert,  157 
Mo.  2M.  S7  S.  W.  1065;  Hunt  v.  Wright,  47 
M.  H.  396,  OS  Am.  Dec.  451.  If  the  reserva- 
tion of  a  conditional  future  estate  by  sudi 
limitations  in  a  deed  as  here  are  involved 
(derated  as  a  sequestration  of  such  future 
interest,  with  no  vested  right  In  any  person 
in  being  capable  of  amveying  it.  It  might 
well  be  claimed  that  the  siririt  of  the  rule 
against  perpetuities  was  violated.  But  in 
this  state,  at  least  under  our  Code  and  the 
dedslona  at  our  courts,  such  is  not  the  case. 
Glv.  Code,  S  1046;  Johnston  v.  City  of  Los 
Angeles,  supra. 

There  may  be  strong  grounds  in  public  pol- 
icy against  arldtrarily  limiting  aud  restricting 


the  manner  ot  use  oC  real  property  for  indef- 
inite periods,  whldi  may  extend  far  b^ond 
the  existing  conditions  which  malu  such 
Umitatl(ma  reascmabla  and  Justlflable  when 
created ;  but  oar  courts  have  held  that  such 
limitations  are  not  vMd,  as  against  pulAic 
policy,  80  kmg  as  there  are  parties  in  Mag 
capable  of  passing  a  ctHUplete  and  unlimited 
tltie,  and  not  obnoxioas  to  the  rule  against 
suspending  the  power  of  all«uitIon.  For  the 
rea8<HiB  stated,  and  without  reviewing,  or, 
perhaps,  ccanpreh^dlog,  all  the  nice  distinc- 
tions of  tha  onmnon  law  suggested  by  the 
decisicms  dted  in  flie  able  and  exhaustive 
review -of  t3ie  subject  by  all  parties  hwe,  we 
c<mdude  that  the  condlttraial  f(H4eitnie  re- 
served in  ttils  deed  is  not  void  tot  rmote- 
ness. 

It  Is  further  suggested  by  appellant  that, 
if  the  conditions  In  this  deed  were  insuffi- 
cient to  divest  reapond^t's  title,  they  at 
least  create  covenants  or  reservations  which 
give  rise  to  equitable  rights  that  would  de- 
feat respond^t's  claim  to  have  his  title 
quieted.  In  view  of  the  conclusions  already 
reached,  we  will  not  go  further  into  this 
question  than  to  say  that  this  conteatloD 
seems  to  find  support  in  the  authorities  on 
the  theory  that  the  conditions  In  the  deeds 
are  reservations  in  the  nature  of  easements 
or  servitudes  for  the  benefit  of  the  remain- 
ing lands  of  the  grantor.  Whitney  v.  Union 
Ry.  Co.,  11  Gray  (Mass.)  350,  71  Am.  t>ec. 
715 ;  Parker  v.'  Nightingale,  snpra ;  Evans  t. 
Fobs,  194  Masa  513,  80  N.  E.  587,  9  L.  R.  A. 
(N.  S.)  1039,  11  Ann.  Oas.  171;  Dawson  v. 
Western  Co.,  107  Md.  70,  68  AO.  801,  14  L. 
B.  A.  (N.  S.)  809,  126  Am.  St  R^.  337,  15 
Ann.  Oas.  678. 

[4,  S]  In  further  support  of  the  Judgment, 
respondent  calls  attenti<m  to  ttie  sttpulatlou 
of  facts  on  which  the  case  was  tried,  where- 
in It  Is  admitted  that  the  diaracter  of  the 
property  has  Changed  since  the  creation  of 
the  c(Hidltl<His  and  conveyance  by  appellant, 
BO  that  it  has  become  more  valuable  for 
business  puiposea  than  for  re^dence  pur- 
poses, and  argues  that  under  audi  changed 
om^fions  equity  will  not  enforce  a  covenant 
or  ccmdltlm  for  forfeiture  of  title.  No  au- 
thorities are  dted  by  respmdent  In  support 
of  this  contention.  The  doctrine  that  equity 
will  not  enforce  restrictions  on  the  use  of 
prcvertyt  we  think,  only  applies  to  cases 
where  It  Is  sought  to  enforce  such  restric- 
ti<ms  by  equitable  proceedings,  where  the 
reason  and  Justification  for  them  has  failed 
through  changed  c(»iditl<»is.  In  other  words, 
under  such  circumstances  a  court  ot  equity 
may  d^y  the  rdlef  sought  But  the  rule 
does  not  go  to  the  extent  of  i)ermltting  par- 
ties whose  land  is  subject  to  the  legal  re- 
straint of  such  Umltatlona  to  bring  actictn 
to  quiet  their  title  against  such  contractual 
obligatlous,  because  of  changed  Gondltlons. 
Contractual  otdlgatlons  do  not  disappear  as 
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drcuiustanccH  change.  It  Is  only  the  gi'nnt- 
ing  of  eqtiitable  relief,  and  not  the  binding 
force  of  tiie  restrlcttre  covMiant,  that  Is  af- 
fected by  a  diange  In  the- conditions. 

"A  chang*  of  drcumBtancea  cannot  be  con- 
sidered, on  a  petition  at  law  to  ascertain  the 
Umlts  of  a  restriction  in  a  deed,  aa  equitable 
rronnda  for  not  enfordng  it;"  and  "the  cove- 
nant will  not  for  that  reason,  and  in  advance  of 
a  breach,  be  declared  a  nnllitr  in  a  salt  institut- 
ed hj  the  coTenaQtor."  Brown  t.  Haber,  28  L^ 
R.  A.  (N.  Su)  707,  note;  Welch  t.  Austin,  187 
Uats.  256^  72  N.  E.  87%  68  L.  B.  A.  189:  Oon- 
dert  Sajre.  46  N.  J.  Eq.  886,  1»  Atl.  190; 
Eountze  t.  Helmuth,  67  Hun,  S43,  22  N.  Y. 
Sapp.  204. 

The  mere  fact  that  the  property  has  be- 
come more  desirable  or  valuable  for  busi- 
ness than  for  residence  purposes,  where  the  re- 
striction, notwithstanding  the  change  of  con- 
dlticms,  atUl  is  of  substantial  advantage  to 
the  dcMninant  property,  will  not  necessarily 
defeat  application  for  equitable  relief.  Pag^ 
enstecber  t.  Oarlson,  146  App.  Div.  738,  131 
N.  T.  Snpp.  413;  Landell  v.  Hamilton,  175 
Pa.  327,  34  AtL  668,  34  L.  B.  A.  227 ;  Spahr 
T.  Cape,  143  Mo.  App.  114,  122  S.  W.  879. 

As  there  has  been  no  breach  of  the  con* 
dItioDs  here,  and  no  attempt  to  enjoin  snch 
a  breach  or  to  eDf<ave  a  forfeitare^  we  think 
it  premature,  at  least,  to  determine  the  equi- 
ties of  the  parties  as  they  might  exist  at 
some  fatore  time  in  the  eT«it  of  such  breedi. 

The  lodgment  Is  reversed. 

We  ooncur:  FINLATSON.  P.  J.;  THOM- 
AS, J. 


GAMEWELL  FIRE  ALARM  TELEGRAPH 
CO.  T.  cm  OP  LOS  ANGELES. 
(Oiv.  3033.) 

(District  Goort  of  i^peal,  Second  District,  Di- 
vision %  California.    Dea  18,  1919.) 

L  MtrSICIPAL  CORPOBATIONS  ®=»244(2)— C0»- 
THACT  roB  SUPPLIES  AND  HATESIALS  VOID 
WBXKK  OHABTXB  HOT  OOMFUED  WITH. 

Attempted  purcliase  fOr  dty  of  police  sig- 
nal boxes,  anttmiatic  storage  battery,  etc.,  ag- 
gregating in  value  over  $14,000  must,  when 
considered  as  a  sia^e  contract,  be  treated  as 
void,  where  atj  diarter,  requiring  affirmative 
vote  of  council  before  contracting  for  suppliea 
for  an  amount  in  excess  of  fSOO^  competitive 
bidding,  and  a  contract  evidenced  In  writing, 
etc,  was  not  complied  with. 

2.  MUHICIPAL  OOBPOBATIONS  <^248(1)— LlA- 
BILITT  or  CItT  CAHNOT  ABIBE'  BT  ESTOPPEL 
OB  KATIFICATIOSr. 
Since  the  power  of  defendant  city  to  con- 
tract for  appliances  for  police  and  Sre  ainrm 
electric  externa  Is  limited  by  charter,  liability 
therefor  cannot  arise  by  estoppel  or  ratifica- 
tion. 


3.  Municipal  cobpobationb  <»=>249— These 

0AI7  Bfe  no  BECOTEBT  AaAIKST  CITT  ON  A 
QUART  UlC  ICEBUIT. 

Where  dty  diarter  ezpresaly  provides  that 
ccmtraetB  or  orders  for  sappUea  are  not  binding 
onless  made  In  accordance  with  prorlaionB  of 
charter,  there  can  be  no  recovery  on  a  quanbim 
memit  for  apidiances  furnished  pursuant  to 
contract  not  made  in  compliance  with  charter' 
provisionB. 

4.  MUNICIPAt.  OOBPOBATIONS  «=>286  —  PUB- 
CHA8B  or  SUPPLIES  AND  UATEBIALB  CANNOT 
BB  UPHELD  JJB  OOUES  tfW  UTDBPEHDENT  PUM- 
0BA8EB. 

Where  attempted  parcbaie  for  defendant 
dty  of  suppliea  and  materials  for  installation 
of  police  and  fire  alarm  electric  systems,  ag- 
gregating In  value  over  $14,000,  was  Intended 
as  a  single  purchase,  the  transaction  cannot, 
though  orders  were  in  inBtaHments  amounting 
to  less  than  $500  each,  be  upheld  as  a  aeries 
of  independent  purchases,  each  in  an  amount 
lesa  than  $500;  the  orders  being  thus  given 
in  installments  for  purpose  of  evading  cliarter 
provisions  requiring  competitive  I»dding,  etc, 
in  case  of  purchase  amounting  to  over  $500. 

5.  lillflTATION  OT  ACTIONS  «=>66(S)— MUNICI- 
PAL COBPORATIONB  <8=>264  —  ItECOVEBT  OP 
PBOPEBTT  BABBBD  BT  LACHES  AND  LIMITA- 
TIONS. 

Where  attempted  purcliase  for  dty  of  ma- 
terials and  Buppliea  for  installation  of  police 
and  fire  alarm  electric  systems  waa  void,  and 
the  goods  were  all  delivered  by  December,  1907, 
held  that  right  of  seller  to  recover  the  prop- 
erty was  barred  by  laches  and  limitations  (Code 
Civ.  Proc.  f  388,  subd.  3),  where  no  demand 
was  made  for  retnm  until  May,  KKll,  and  suit 
was  not  begun  nntU  August,  1918. 

Appeal  frcHD  Superior  Gonr^  Los  Angeles 
County ;  Paul  J.  McCormlck,  Judge. 

Action  In  replevin  by  the  Gamewell  Fire 
Alarm  Tel^nph  Company  agolnst  the  Olty 
of  Los  Angeles.  Judgment  for  defendant, 
and  plaintiff  anneals.  Affirmed. 

Fnnk  M.  Parcdla,  of  San  Francisco^  and 
Goudge,  Robinson  &  Hughes,  ctf  Los  Angeles, 
for  aKKllant 

Albert  Lee  Stephehs,  City  Atty.,  Charles  S. 
Buroell,  and  WUUam  D.  Spalding,  all  of  Los 
Angeles,  for  respondent 

SLOAJVB,  J.  PlaintlCr,.  the  GameweU  Fire 
Alarm  TelegraEdi  Company,  a  corporation, 
engaged  In  the  business  of  manufacturing 
and  selling  apparatus  and  ai^Ilancea  for 
police  and  fire  alarm  electric  systems,  brought 
this  action  In  replevin  on  August  25,  1913, 
against  the  dty  of  Los  Angeles,  to  recover  an 
equIiMnent  of  fire  alarm  and  police  telephone 
apparatus  and  material,  which  It  had  fur- 
nished, and  which  was  Installed  for  the  use 
of  the  fire  and  police  departments  of  the  dty 
in  the  year  1907.  l^ls  apparatus  came  into 
the  possession  of  the  defendant,  the  city  of 


ets^For  oUter  eases  see  same  topic  and  KEY-NUUBER  la  all  Key-Numberaa  DlgeetB  and  Indaxaa 
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Lob  Angidei,  ondar  tbe  following  drcnm* 
stances:  * 

13ie  plaintiff  company  recelred  a  written 
cwmnniiicaUon  from  •one  F.  W.  Franktaanser, 
■Igning  talmaelf  ai  enperintendent  of  tha 
*'Biireau  ot  Fire  Alarm  and  Police  T^legniih*' 
for  the  dty  ot  Loa  Aagdes,  stating  tbat  tiie 
.  dtt  was  Intmdlng  to  make  extension  of  lis 
lire  alarm  and  police  teiegn^  ayston,  and 
requesting,  prices  and  terms  of  deUvery  of 
the  necessary  eoulpment  Plaintiff  respond- 
ed by  aending  a  written  list  of  tlie  varioas 
artldea  comprising  the  usual  eqnlpmoit,  wiOi 
itemised  prices  at  wfalcb  It  offered  to  for^ 
niah  any  of  the  articles  that  might  be  re^ 
qnlred,  with  titie  proviso  tiiat  "Oie  owneiship 
of  all  the  amtaratos  and  material  spedfled 
herdn  ahall  remidn  with  the  Gamewell  Eire 
Alarm  Telegraph  Oompany  nntU  all  payments 
tfiall  have  been  made  in  accordance  with 
these  terms  ;j  also  in  the  event  of  any  pay- 
ment not  bdng  made  In  accordance  with  said 
terma.  the  Oamewell  Fire  Alarm  Telegraph 
Oompany,  after  doe  notice  of  defanlt,  shall 
have  the  power  to  remove  any  and  all  of 
said  apparatus  and  materials."  To  this  writ- 
ten offer  F.  W.  Frankhaaser,  purporting  to 
represent  the  fire  and  police  departments  of 
the  city)  of  Los  Angeles,  responded  by  letter, 
admowledglng  reodpt  of  the  proposal  In  the 
fidlowing  language:  - 

"I  beg  herewith  to  acknowledge  the  receipt 
of  yourfl  of  September  6th.  quoting  as  prices 
and  terms  on  fire  alarm  and  police  telegraph 
apparatus,  which  is  satisfactory." 

^nimafter,  beginning  with  January,  ,1907, 
reqnisltlonB  were  made  and  cwrdens  forwarded 
to  the^  plaintiff  company  from  time  to  time 
for  the  apparatus  thereafter  delivered  uid 
installed.  The  requisitions  and  orders  com- 
prised  an  ai^licatUm  by  Uw  "bureau  Are 
alarm  and  poAice  telegraph"  dqiartment  to 
the  dty  council  fOr  authority  to  pnrdiase 
cwtaln  ai^taratus,  approval  by  tha  suiH>ly 
committee,  orders  upon  the  plaintiff  company 
to  foml8h;the  supplies  indicated— signed  by 
the  conndl  committee  clerl: — approval  of  Oie 
orders  by  the  dileC  a;id  secretary  of  the 
bureau  fire  alarm  and  police  telegraph,  ac- 
knowledgment of  receipt  by  F.  W.  Frank- 
haaser of  the  materials  ordered,  certiflcate 
to  correctness  of  tibe  blUs  by  council  commit- 
tee derk,  and  a^iroval  of  the  bills  for  the 
goods  fnmidied  by  the  dty  council.  With- 
out following  the  details  of  tbe  transactloii, 
it  is  Buffident  to  say  that  the  respective  or- 
ders passed  through  the  various  departments 
of  the  dty  government  In  a  manner  that 
would  be  binding  upon  a  party  with  ordinaiy 
contractual  powos.  Ultimately,  however, 
after  full  dellTery  had  been  made,  the  dty 
auditor  hdd  up  the  bills  presented  by  the 
plaintUf  company  on  Uie  ground  that  the  at- 
tempted pDrdiase  by  Qie  dty  waa  In  viola- 
tloa  of  the  dty  diarter,  ultra  vires,  and  void, 
and  payment  was  Anally  refused. 


The  materials  fuinisbed  under  this  trans- 
action consisted  of  70  pirilce  dgnal  boz»  at 
fUO  eadi.  an  automatic  simage  battery  at 
(499.  a  police  desk  table  with  switchboard 
instruments  and  attadunoito  at  92,354.00. 
and  various  other  arUdes,  aggregating  tbe 
value  ot  fl4.809.4S.  The  record  disdoses 
^t  of  these  goods,  arttdes  to  the  amount  of 
110,636.60  were  deUvered  on  May  20^  1907, 
and  to  tha  anwimt  of  $3,080  on  AikU  30, 
1907. 

The  validity  of  the  transactloa  was  called 
in  question  ^  the  «itj  auditor  as  early  as 
June  S,  1907,  by  his  return  of  the  bills  ttiere- 
tor  to  the  dty  council  vrtthout  his  approvO 
and  with  his  protest  that  tbe  transactitm  was 
in  vlolatloa  ol  the  dty  diarter  and  void. 
The  council  at  this  time  overruled  the  au- 
ditor's obJectUms  and  aK>roved  the  daims. 
Payments,  howevw.  were  withhddt  and  the 
legality  therectf  waa  under  dliBimte  Uia«after 
until  about  December  21,  1909,  when  the 
council' rejected  all  of  the  plaintiff  cranpany's 
demands.  On  Mardi  1,  1910,  tiie  plalntilT 
company,  In  a  ctxnmonlcatlon  to  the  city 
council,  called  attention  to  its  unpaid  de- 
mands, and  asked  to,  be  glvai  another  bear- 
ing. On  September  20,  1910,  tbe  dty  counci] 
attempted.  In  part,  to  reconsider  its  rejection 
of  the  daims,  and  ordered  $3,671.70  of  the 
amount  paid;  but.  as  we  understand  the  rec- 
ord, no  payment  was  mad&  On  May  16, 
1911,  a  demand  for  poasesslon  of  the  articles 
Involved  in  the  transaction  was  served  by 
plaintiff  upon  tbe  dty  council,  and  thereafter. 
<m  August  25,  1918,  this  action  to  recover 
possession  of  the  property  was  begun.  Judg- 
ment was  for  the  defendant 

Respondent  claims  that  the  judgment  moat 
t>e  upheld  on  the  ground  that  the  attempted 
contract  was  void,  tbe  dty's  possession  of  the 
goods  without  right,  and  that  plaintiff's 
cause  of  action  accrued  without  dwand; 
and,  fnrth^,  that  the  action,  having  been 
commenced  6  or  7  years  after  possession  was 
takm,  is  barred  by  the  statute  of  limitations, 
and  that  even  if  a  demand  were  necessary  to 
put  the  statute  In  moti<»i,  plaintiff  failed  to 
make  such  a  dnnand  within  a  rttScmaUe 
period,  and  that  the  statute  of  limltetions  bad 
run  after  Ihe  e]a>lratl<H*  of  such  reascmable 
p«iod  and  before  axtixm  was  commenced. 
In  order  to.  determine  the  ri^ts  and  obli- 
gations of  plaintiff  in  the  matter  of  demand- 
ing poBsessloa  and  t»inglng  action  for  the 
recovery  of  this  property.  It  becomes  neces- 
sary to  determine  13ie  nature  of  the  dty's 
posession  and  the  validity  of  the  alleged  con- 
tract of  sale -to  the  d^. 

During  all  this  period  the  charter  of  the 
dty  of  lios  Angeles  provided  that  there  could 
be  no  contract  or  order  for  supplies,  or  other 
act  involving  the  payment  of  money  or  in- 
curring of  any  debt  by  the  dty,  for  an 
amount  in  excess  of  $500,  unless  two-thirds 
of  the  dty  council  should  vote  in  favor  there- 
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of;  that  sacb  vote  flhoald  be  entmd  on  the 
oihintes,  notloe  Invltlzig  ^bpoaals  puUlBhed 
In  the  dally  papersr  the  contract  let  to  the 
lowest  bidder,  the  contract  evidenced  hi  writ- 
ing.  am»oTaI  by  the  cit?  aitom^  Indoraed 
oo  the  otmtiact;  the  diaft  of  the  amtract  ap- 
proTed  by  the  dty  conncU,  and  contract  sign- 
ed by  the  mayor  or  seme  other  peraon  anr 
thoiized  by  resolution.  The  charter  qpedfio- 
ally  provided  that  the  city  should  not  be 
bound  by  any  contract  unless  these  things 
were  dime.  An  exception  was  made  In  the 
case  at  contracts  for  purdiases  lnT<klTlng  not 
to  ^ceed  $tOO,  but  even  In  such  cases  a  reso- 
lution of  the  council  was  required,  anthorls- 
tng  smne  (^cer,  cc^nmittee,  or  agratt  of  the 
dty  to  act  in  the  matter ;  such  resolution  re- 
quiring the  faTorabls  vote  of  two- thirds  of 
the  members  of  the  council. 

[1  ]  So  far  as  concerns  this  attempted  pnT- 
diase,  con^dered  as  a  single  contract  we 
must  unquestionably  treat  It  as  void.  The 
court  so  found,  and  the  evidence  Is  condu- 
ttve  upon  BU(^  fladlng.  There  Is  no  serious 
pretense  that  there  was  any  attempt  to  com- 
ply with  the  requlr^ents  of  the  city  charter 
tor  making  sach  a  purchase.  In  the  first 
place,  no  bids  were  advertised  for  or  receiv- 
ed. T^iere  was  no  formal  written  contract. 
Even  If  authority  to  make  a  contract  existed 
In  those  porportlng  to  represent  the  dty  of 
Ixm  Angeles  In  obtaining  and  accepting  the 
proffered  prices  and  terms  of  the  plalittifl 
company,  the  writings  which  passed  between 
them  would  not  have  constituted  such  a 
contract  as  the  dty  charter  directs.  They 
might  have  constituted  a  sufficient  memoran- 
dum in  writing  to  cover  the  statute  of  frauds, 
If  that  bad  been  Involved;  but  in  their  form 
or  execution  they  In  no  essential  conformed 
to  the  charter  requirements.  It  is  equally 
evident  that  there  was  no  authorization,  as 
prescribed  by  the  charter,  for  any  one  to  enter 
Into  such  a  ccHitract  We  think  this  point  so 
clearly  obvious  that  It  Is  unnecessary  to 
more  than  call  attention  to  a  few  of  the 
numerous  authorities  of  our  own  courts  deal- 
ing with  such  charter  limitations  upon  the 
power  of  a  municipality  to  make  contracts 
and  assume  liabilities.  McCk>y  v.  Brlant,  53 
Cal.  247;  Santa  Oruz  B.  P.  Co.  v.  Broderlck, 
113  CaL  628,  45  Pac.-863;  Frick  v.  City  of 
Los  Angeles,  115  Cal.  612,  47  Fac.  250 ;  Shaw 
T.  San  Francisco,  13  Cal.  App.  547,  110  Pac. 
148;  Zottman  v.  San  Francisco,  20  Cal.  97,  81 
Am.  Dec.  96;  Foxen  v.  caty  of  Santa  Bar- 
bara, 166  Cal.  77,  134  Pac.  1142. 

[2]  It  Is  equally  clear,  on  the  same  authori- 
ties, that  where  the  powSr  to  contract  Is  thus 
limited,  IlaUlity  cannot  arise  by  estoppel  or 
ratification. 

[3]  Kor  can  recovery  be  had  In  such  a  case 
as  this  on  a  quantum  meruit  Such  a  result 
would  in  effect  nullify  the  protection  Intended 
to  be  afforded  by  the  restrictions  of  the  char- 
ter, by  permitting  liabilities  to  be  created 


Indirectly  undar  ocmdltions  whldi  are  pro- 
hibited by  express  agrement.  Counsel  for 
ai^teUant,  in  fact,  In  th^  dosing  brief,  aban- 
d<m  any  right  to  recovery  by  virtue  of  an  Im- 
plied contract  In  the  event  their  claim  of  a 
valid  ^resB  omtract  Is  not  maintained,  ac- 
cepting the  doctrine  of  Zottman  t.  San  Fran- 
cisco, supra,  and  Beams  v.  Gooley,  171  Cah 
ISO,  162  Pac  293,  Ann.  Gas.  1917A,  1260. 
They  argue,  however,  that  the  charter  re- 
quirement for  advertising  fen-  Uds  could  not 
apply  In  >tlda  case  because  ot  the  fact  that 
the  goods  and  appllanco^  were  patented  ar- 
ticles of  iihidi  plaintiff  had  a  mmapoily,  that 
they  could  not  be  acquired  by  oompetltlTe 
bidding,  and  that,  as  the  court  found,  the 
prices  agreed  upon  were  no  mote  than  the 
reasonable  value  ot  the  goods.  If  this  am- 
tentlon  coQld  be  maintained.  It  would  not  ex- 
cuse the  failure  to  comply  with  the  oth» 
diarter  requirements  ft>r  entering  Into  a  con- 
tract, which  were  Ignored  In  this  case.  It 
Is,  moreover,  a  matter  of  dispute,  under  the 
evidence,  tbat  the  requirments  of  the  dty 
could  not  lULve  been  met  from  other  sources ; 
and  the  findings  of  the  court  are  against  ap- 
peUanfs  contention. 

[4]  The  question  next  arises  as  to  wheth- 
er the  validity  of  all  or  part  of  the  transac- 
tion can  be  upheld  as  a  series  of  independent 
purchases,  each  In  an  amount  less  than  $500. 
The  trial  court  found  on  this  point  that  the 
pretended  purchase  and  sale  was  intended  by 
all  parties  thereto  to  be  a  purchase  of  sup- 
piles  and  materials  In  an  amount  exceeding 
in  the  aggregate  $500,  to  wit,  over  $14,000; 
that  the  purchase  of  all  of  the  supplies  and 
materials,  excepting  articles  not  exceeding 
$20  In  value,  was  intended  as  a  single  pur- 
chase, and  that  the  orders  in  installments^ 
amounting  to  less  than  $500  each,  were  so 
split  up  "for  the  express  purpose  of  evad- 
ing the  law  and  the  provisions  of  the  charter 
of  the  city  of  Los  Angeles,"  and  *'for  the 
purpose  'of  preventing  competition."  Wte 
think  the  evidence  supports  the  finding,  at 
least  as  to  an  intent  to  evade  the  law,  what- 
ever the  purpose.  Even  plaintiff's  complaint 
bears  out  the  finding  that  the  transaction 
was  Intended,  between  the  parties,  as  a  single 
purchase.  It  Is  alleged  In  paragraph  3  of 
the  complaint  that  on  or  about  the  6th  day 
of  September,  plaintiff  offered  In  writing  to 
furnish  defendant  certain,  fire  alarm  and 
police  telegraph  apparatus,  the  same  to  be 
delivered  to  defendant  by  plaintiff  at  the  dty 
of  Los  Angeles  at  the  prices  named  in  said 
writing,  and  subject  to  the  terms,  conditions, 
and  provisions  thereof;  that  said  offer  was 
made  by  plaintiff  at  the  spedal  Instance  and 
request  of  defendant;  that  thereafter  defend- 
ant acknowledged  In  writing  the  receipt  of 
plaintiff's  written  order,  and  notified  plaintiff 
that  the  prices  quoted  and  terms  given  were 
satisfactory;  that  thereafter,  In  pursuance  of 
said  written  offer,  and  not  otherwise,  defend- 
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ant  ordered  ot  plalnUfF  all  of  the  material 
and  apparatus;  and  that  plaintiff  delivered 
the  same,  wltli  the  exception  of  a  lew  small 
items,  during  the  months  from  January,  1907, 
to  December,  1907.  TixB  entire  transaction  Is 
treated  by  plaintiff  as  a  single  contract,  and, 
indeed,  plaintiff  still  Insists  that  It  was  a 
single,  binding,  and  enforceaUe  contract 

Tbe  letter  frtmi  the  superlntffld&nt  ot  the 
bureau  fire  alarm  and  p<^lce  telegraph  depart- 
ment of  rx>3  Angeles,  which  opened  negotia- 
tions, annotmced  the  intention  of  the  dty  to 
make  extensions  to  the  fire  alarm  and  police 
tdegraph  systems,  and  asked  for  prices  so 
that  they  could  make  up  their  estimate. 
That  the  orders  were  actually  made  in  a 
manner  to  show  Intent  to  evade  the  law  as 
to  purchases  above  $500,  is  shown  by  the 
schedule  placed  In  evidence.  The  70  police 
boxes  at  $150  each  were  ordered  two  or 
three  at  a  time,  thos  aggregating  $300  or 
$450  for  each  order.  Such  orders  were  seat 
in  separately  on  numerous  successive  days, 
and,  finally,  on  December  10,  1906,  18  sepa- 
rate orders,  for  3  police  boxes  each,  are 
Ediown,  with  2  orders  <m  Deoranber  12th,  1 
for  3  boxes  and  the  other  for  2— thus  mak- 
ing up  the  entire  70.  Another  series  of  Items 
went  to  make  up  what  18  r^erred  to  as  the 
"police  desk  equlpmoit**  TWa  consisted  of 
numerous  parts  and  eqnliHn«itak  aggregating 
a  coat  of  $2,354.  These  wen  split  up  into 
orders  for  artlcleg  whiidi,  for -the  moat  part, 
would  have  been  useless  by  themsetves,  each 
of  which  orders  approximated  something  less 
than  $500.  The  reiey  tact  that  these  orders 
were  made  in  this  manner  on  the  part  of  the 
dty  offldalB,  and  so  filled  by  tiie  idalntiff 
company^  Is  sufficient  evidence  ttiat  both  par- 
ties were  aware  ot  an  attempt  to  spilt  up  the 
purchase  Into  separate  amounts  ot  lees  than 
$000  each.  There  were  a  few  items  whidi 
Uiemsdves  give  no  indication  that  tiiey 
were  not  separate  and  independent  purchases 
for  less  than  $500;  but  they  were  part  of 
the  whole  equipment,  and  the  entire  purdiase 
was  tainted  wiUi  the  same  purpose  to  evade 
tbe  law.  As  s^arate  purchases,  under  $500, 
these  transactions  were  not  had  In  compli- 
ance with  the  diarter;  bnt  it  Is  quite  possible 
that  the  manner  In  which  these  various  requi- 
sitions wcQt  through  the  departments  of  the 
city  govemmaat,  with  the  knowledge  and  ac- 
quiescence of  the  city  officers,  might  have 
created  a  binding  obligation  on  the  dty  to 
pay  for  them  If  they  had  been  bona  fide  pur- 
chases within  the  $500  limit  But  as  the 
court  found,  they  were  not  bona  flde  separate 
purchases,  but  part  of  a  single,  unlawful,  and 
unauthorized  contract;  and,  as  the  finding 
has  suffllcent  suKJOrt  in  the  evidence,  the 
plaintiff  can  base  no  claim  upon  this  phase  of 
the  transaction.  The  alleged  contractual  re- 
lations in  this  matter  between  the  plaintiff 
corporation  and  the  city  ot  Los  Angela  were 
voidf  and  neither  party  acquired  any  rights 


thereby.  In  fact,  it  may  be  said  that  the 
dty,  as  a  munidpal  corporation,  was  riot  a. 
party  to  the  transaction  at  all,  the  ads  of  its 
officers  In  the  matter  being  without  authority, 
and  ultra  vires. 

[B]  This  brings  us  to  the  question  of  the 
right  of  plaintllf  to  a  recovery  of  the  prop- 
erty Itselt  The  bar  of  the  statute  of  limi- 
tations and  laches  In  making  d^and  for  re- 
turn of  the  property  was  pleaded,  and  by  the 
court  sustained.  It  is  respondent's  contention, 
that  the  possession  of  the  goods  by  the  dty 
was  wrongful  from  the  beginning;  that  plain- 
tiff's rlg^t  of  action  at  once  accrued,  without 
demand;  that  If  a  demand  was  necessary  it 
could  have  been  made  at  any  time,  and  that, 
unless  made  within  a  reasonable  time,  not 
exceeding  the  period  of  the  statute  of  limita- 
tions, tile  adlon  would  be  barred  by  sucb 
laches. 

The  goods  were  all  -delivered  by  the  last  of 
Dec^ber,  1807.  No  demand  for  their  return 
was  made  until  May  16,  1911,  over  3  years 
later,  and  suit  was  not  began  until  August, 
25, 1918,  years  after  demand.  The  period 
of  the  statute  ot  limitations  aroUcable  is  3 
years,  nnder  subdlvlsioB  8  of  section  338, 
Code  of  CMl  Procedure.  If  the  attempted 
contract;  with  r^iervatlon  of  title  and  right 
to  recover  possession  on  failure  to  make  pay- 
ment, had  any  validly,  of  even  If  the  con- 
trgd:  had  been  merely  voidable  or  subject  to 
subsequent  ratlflcatlm  by  the  dty  of  Los 
Angeles,  plaintiff  might  have  been  entitled 
to  defer  his  electUm  to  recover  the  prop- 
erty until  the  condasloii  ot  the  protraded 
controversy  over  these  dalms  and  thetr  re- 
jection by  the  dty  ccrandl,  whldi  was  not  un- 
til Dec^ber,  1909,  and  perhaps  not  finally 
nntil  Mardi  1,  1910.  Under  sudi  conditions 
donand  and  suit  would  have  be^  in  time. 
But  thte  contract  was  vdd,  and,  perhaps, 
ftaudulent  The  delivery  ot  this  equipment 
and  ai^ratns  bf  plalntltC  was  Ttdnntary  and 
without  con^deration,  and  the  dty  acquired 
no  title  or  right  of  possession  thereunder. 
Tbe  possession,  a&  against  the  plaintiff,  was 
perhaps  not  wrongful,  and  we  are  not  pre- 
pared to  say  that  a  demand  was  not  neces- 
sary before  bringing  suit ;  bat  sadi  demand 
could  have  been  made  at  any  time  after  de- 
livery was  made.  Plaintiff  vras  charged  with 
knowledge  Qiat  there  had  been  no  valid  sale 
or  contract  for  sale,  and  that  there  could  be 
no  establishment  of  a  dalm  against  the  dty 
by  ratlficaticm,  estoppel,  or  laches  ot  Its 
officers.  There  was  no  occasion  to  await  de- 
velopments. At  best  plaintiff's  expectations 
could  only  have  been  to  "put  over"  an  Illegal 
and  unauthorized  settlement 

It  was  not  such  a  case  as  was  Involved  In 
Strauss  V.  Sdiwab,  lOi  Ala.  669,  16  South. 
692,  dted  by  appellant  or  such  as  would 
arise  In  any  transaction  with  a  natural  per- 
son, or  even  with  a  corporation  having  gen- 
eral powers  to  contract  and  tiierefore  to  ratl- 
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tj.  The  plaintiff,  from  the  beglnnins,  was 
cbarsed  with  notice  that  it  waa  consigning  its 
l)r<^>erty  to  the  poaBeeslon  ot  a  party  under 
conditions  which  would  confer  title  by  ad- 
Terse  possession,  or  bar  r^ef  by  the  running 
of  the  Btstate  of  llmltatlona.  It  was  clearly 
its  duty  to  make  demand  for  a  return  of 
poesessioa  at  least  within  the  statutory  pe- 
riod. This  is  particularly  true  in  a  case  like 
Oils,  where  the  demand  was  not  a  ctmdition 
precedent  to  the  right  to  a  return  of  the 
property,  but  merely  a  prelimlnaiy  require- 
ment to  bringing  suit  A  distinction  may 
well  be  made^  as  is  recognized  1^  many  de- 
cisions of  the  courts,  in  this  respect  In 
Wittman  v.  Board  of  PoUce  GonmilsslonerB, 
29  Cal.  App.  229^  125  Paa  265,  it  is  said: 

**Theae  considerations  bring  the  case  within 
the  rule,  followed  and  recognised  in  many  eas* 
es,  that  where  a  right  has  fully  accmed  except 
for  some  demand  to  be  made  as  a  condition 
precedent  to  legal  relief,  which  the  daimant 
can  at  any  timQ  make,  if  be  so  chooses,  the 
cause  of  action  has  accmed  for  the  purpose  of 
setting  the  statnte  of  limitations  runnlDg.  Pal- 
mer T.  Palmer,  80  Mich.  487  (24  Am.  Bep. 
605);  Barrigan  v.  Home  life  Co..  128  Cal. 
531.  548  (58  Pac.  ISO.  61  Pac.  99);  Union  Sav. 
Bank  of  San  Jose  Leiter,  145  Gal.  m  (79 
Pac.  441) ;  San  Lnis  Obispo  r.  Oage,  189  Gal. 
896  (78  Pac  17^;  Barnes  t.  OUde,  117  GaL 
1  (00  Am.  8t  Bep.  158,  48  Pac  804)." 

Assuming,  without  deciding,  that  a  demand 
was  necessary  before  bringing  suit,  and  that 
there  was  no  sudi  participation  in  an  at- 
tempted fraud  upon  the  city  as  would  bar 
the  plalntiCT  corporation  from  any  recovery, 
we  are  satiafied  that  there  was  shown  such 
a  delay  In  malting  demand  and  commencing 
salt  as  to  Justify  the  finding  ot  the  court  of 
sudi  laches,  and  that  the  statute  of  llmlta- 
tloDS  had  run  before  suit  was  began.  In 
fact,  as  to  all  but  a  few  hundred  dollars  in 
Talue  of  the  Itfems,  over  6  years  had  run  from 
ttie  date. of  deliver  before  salt  wu  com- 
mmced. 

It  presents  hard  lines  fbr  aKKllant  here 
that  Qie  dty  of  Los  Angeles  ^nld  not  only 
escape  UabUity  to  pay  for  thl?  pidlce  and 
file  equipment,  of  irtdcfa  it  has  had  the  use 
and  benefit,  but  be  pomltted  to  retain  the 
goods.  We  would  be  disposed  to  hold  with 
the  trial  court  that  plaintiff  would  be  ra- 
tltled  to  recover  poesession  but  tor  Its  laches 
in  ddaylng  actlim.  It  may  be  borne  In  mind, 
howevtf,  that  the  dly,  as  a  municipality,  was 
at  no  time  a  party  to  this  transaction.  Its 
officers  were  acting  outside  the  scope  of  their 
authority  In  taking  over  tlils  prop^ty.  The 
dty,  as  sodii  Is  not  a  participant  in  this  il- 
legal deal.  The  charter  provisions  which 
prohibited  the  purchase  as  attempted  was 
made  for  the  benefit  of  the  municipal  public, 
and  there  la  no  reason  fur  scruple  in  enforc- 


exlsted  had  the  officials  themselves  been  the 

defendants. 
Xbe  Judgment  Is  affirmed.  ,^,y 

We  concur:  FINLA7SON,  P.  J.;'^HOM- 
AS,  J. 


UILES  V.  BOLUNOSWOBTH  et  si. 

MILES  (HOLLINGSWORTH  et  al..  Interven- 
ers) V.  CLARK  et  aL 

(car.  2970;  U  A.  B087.) 

(District  Court  of  Appeal,  First  District  IHvl- 
sion  1.  California.  Dee.  2,  1919.  Opinion 
of  Sapreme  Goart  in  Bank,  Denying  Hear* 
lug,  Jan.  29.  1920.) 

1.  GovKNAifTS  ^»510l)  —  Osimu  suiz.Diiro 

SCBEVB  aSIABUSHBD  THOUOH  BOIQE  LOIB 
WKBB  OOHVETED  WltB  DIRXBSnT  <tt  WITH 

NO  BBOTBICnOHa 
A  general  building  ecbeme  for  an  entire 
tract  was  sufficiently  established  by  a  contract 
of  sale  and  five  deeds  of  ditFerent  lots,  each  con- 
taining the  same  conditions  and  restrictions, 
with  a  provision  for  reverter  on  breach  of  any 
of  the  restrictions  and  a  clause  making  the  re- 
strictive -covenants  Unding  upon  each  lot  in  the 
tract  for  the  benefit  of  each  owner,  espedally 
where  other  evldoice  tended  to  establish  sudi 
scheme,  though  some  other  lots  were  conveyed 
with  radically  dUEerent  restrictions  and  others 
withont  restrictions. 

2.  GoviNARTB  9s3690!>  —  Bmuuno  bbstbio- 
Txom  BUN  wmi  the  und  ard  bbneiit 

OXHEB  LOTS  aUBJEOT  TO  THE  BUILDHTO 
BCHEUK. 

Restrictive  covenants  inserted  In  deeds  as 
part  of  a  building  scheme  and  expressly  made 
binding  on  every  lot  in  the  tract  for  the  benefit 
of  every  owner  run  with  the  land  for  tha  ben- 
efit of  other  lots  in  the  tract 

8.  GOVBIfAHTS  «3920  —  PUBCHASEB  CBABGBD 
WITH  NOTICE  or  BESTBICTIVE  COVENANTS 
THOUGH  NOT  WITHIN  UNE  OF  TITLE. 
Purchasers  of  lots  in  a  tract  subject  to  a 
general  building  scheme  were  charged  with  no- 
tice of  the  existence  of  such  scheme  and  ease- 
ments in  favor  of  other  lot  owners  resulting 
tberefrtHD,  thongh  they  did  not  deraign  title 
throngh  a  deed  containing  the  restrictions  where 
they  purchased  by  rtference  to  a  map  indicating 
the  existence  of  the  scheme  and  the  deeds  ex- 
ecuted by  their  grantors  containing  such  re- 
strictions were  of  record,  especially  where  the 
general  appearance  and  character  of  the  tract 
was  that  of  a  handsome  and  exclusive  subdivi- 
rion  devoted_to  oostSy  and  palatial  residences. 

4.  Covenants  ^=»10S(1>— Incbease  in  value 

FOB  business  purposes  IS  NOT  SUCH 
CHANGE  AS  WILL  DEFEAT  ENFORCEMENT  OT 
BUILDING  BEBTBICnOW. 

Though  a  change  in  the  uses  of  property 
in  the  neighborhood  may  render  it  oppreaaive 
and  inequitable  to  give  effect  to  building  restrio- 
tioDB,  the  fact  that  busineaB  has  grown  up 


Ing  fall  protectlMi  of  the  law,  as  might  have  aroond  a  restricted  tract,  and  that  the  proper- 
^saVar  otbsr  eases  see  same  toplo  and  KST-NUHBBB  In  all  Ker-Numbered  OIbmU  and  ladexes 
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ty  has  become  more  valaable  for  basin  ess  pur- 
poses, ^toea  not  defeat  eDforcement  of  the  re- 
BtrictMpc  the  proiterty  in  qaeatum  having  im- 
^wvedlptd  not  deteriorated. 

Opinion  of  Supreme  Coart  in  Bank  Denying 

Hearing. 

ft.  Affeai,  as  d  ebbob  «s»1082(2)  -•  Supbdis 
GouBT  wiix  nor  fasb  on  mattebs  hot  ook- 

PLAIHBD  or  IN  GOVBT  OT  APPBAL. 

Tba  Supreme  Court  viU  not  mmsider  the 
action  of  the  District  Court  of  Appeal  in  modi- 
fying the  judgment  appealed  firom,  where  no 
complaint  is  made  in  r^rd  thereto  In  the  peti- 
tion to  the  Supreme  Court. 

Appeal  from  Sui^rlor  Court,  Los  Augelea 
Goimty;  Fred  H.  Taft,  Judge. 

Action  by  J.  H.  Miles  against  W.  I.  Hol- 
llngsworth  and  Ottawa.  From  a  Judgment  in 
favor  of  plaintur,  the  defoidants  Wesley 
Clark  and  otbera  appeaL  Modlfled  and  af- 
firmed. 

Edwin  A.  Meserre  and  SHlrley  E.  Meserre, 
of  Los  Angeles  (Olbson,  Duun  &  Crutcher, 
Hunaaker,  Brltt  &  Edwards,  and  W.  E. 
Mitchell,  all  of  liOB  Angeles,  of  coonseO,  for 
appellants. 

Leon  F.  Moss,  of  L08  Angeles,  for  plaintiff 

and  respondent. 

Leon  F.  Moss  and  Gray,  Barker  &  Bowen, 
all  of  Los  Angeles,  for  Interrenera  and  re- 
spondents. 

Frank  J.  Thomas,  of  Los  Angeles,  for  re- 
epondent  Toung. 

E.  W.  Miller,  of  Los  Angeles,  for  respond* 
ent  Wells. 

KERRiaAN,  J.  0^8  l8  an  action  broi%ht 
under  the  xnovlslons  of  section  TSS  of  the 
Code  ot  Civil  Procedure  to  establish  an  es- 
tate or  easement  claimed  to  be  owned  by 
plolntUf  and  Int^oieTS  In  all  tbe  prc^rty 
embraced  within  a  certain  tract  of  land  Edt- 
nated  In  the  dty  at  Los  Angles  and  known 
as  Westmoreland  Place.  The  claim  ia  made 
iff  virtue  of  and  to  Qie  extait  of  certain 
building  restrictions  alleged  to  bare  been  es- 
tablished by  defoidants  Wesley  Clark,  B.  P. 
Bryan,  and  the  Huntington  lAnd  &  Improve- 
meat  Company,  wbldi  restrictions,  It  Is 
<dalmed,  were  made  binding  on  and  appurte- 
nant to  every  lot  in  said  tract  InJunctiTe 
relief  was  also  sought  to  restrain  the  defMid- 
ants  from  maintaining  on  said  tract  certain 
structures  consisting  of  large  signboards 
which,  it  Is  alleged,  are  greatly  ofCensivd  to 
the  sight,  and  the  maintenance  of  which  con- 
stitutes a  breach  of  the  claimed  restrictions. 

The  record  in  the  case  is  volaminous,  the 
pleadings  alone  occupying  more  than  400 
pages  of  the  transcript  Such  of  the  facts  as 
are  necessary  for  a  discussion  of  the  case 
are.  In  substance,  as  follows: 

In  1894  defendants  Wesley  Clark  and  E.  P. 
Bryan  were  partners  In  the  real  estate  busi- 


ness in  the  dty  of  Los  Angeles.  About  that 
time  <Hie  Ballerino  owned  a  quarter  section 
of  Icmd  adjoining  the  that  Los  Angeles  dty 
limits,  and  Clark  and  Bryan  purchased  50 
acres  of  this  property,  which  they  sabdlvld- 
ed  and  platted  as  Clark  &  Bryan's  Ixine  Star 
Tract,  and  from  time  to  time  sold  lots  there- 
in. They  subsequently,  with  Henry  B.  Hunt- 
ington, parcbased  the  remaining  IIO  acres 
owned  by  Ballerino,  whldi  they  divided  into 
three  additional  tracts.  These  tracts  were 
designated,  respectlT^,  Clark  &  Bryan's 
Westmoreland  Tract,  Clark  &  Bryan's  Bunga- 
low Row,  and  Clark  A  Bryan's  Westmore- 
land Place.  Huntington,  Clark,  and  Bryan 
eadi  owned  an  undivided  one-third  Interest 
In  the  tracts,  the  tttle  to  which,  however, 
stood  of  record  in  the  names  of  Wesl^  Clark 
and  E.  P.  Bryan.  This  action  concerns  only 
the  tract  designated  as  Westmoreland  Place, 
and  thla-  snbdlvlsimi  contains  apiffoximately 
41  acres. 

Immediately  after  the  purchase  of  the 
land,  the  work  of  grading  and  improving  the 
streets  and  sidewalks  was  mtered  upon  in 
all  three  of  these  subdl visions,  and  Oark  & 
Bryan  thereupon  began  an  active  selling  cajof 
palgn  In  dUq^oalng  of  the  lots  in  tba  West- 
moreland Tract  and  Bungalow  Bow.  No  spe- 
cial effort  was  made  them  to  effect  sales 
In  We8tm<»«laiid  Place,  It  being  tbelr  inten- 
tion to  reserve  the  lots  in  tMs  tract  until  aft- 
er they  had  completed  the  sale  ot  the  lots  In 
the  odier  subdivisions.  A  map  ot  Westmore- 
land Place  was,  however,  pv^»ared  In  1902, 
but  It  was  not  filed  until  Demnber,  1904. 
This  map  shows  a  division  of  this  tract  Into 
large  lots,  6S  in  number,  the  minimum  stee  of 
whldi  is  100  feet  frontage  by  200  feet  In 
d^tth.  Two  of  thnn  have  frwtages  of  ITS 
fleet  and  three  of  150  feet  AU  of  the  lots 
foce  on  private  streets  within  the  tract  Oa 
one  side  thereof  high  and  omararatal  fences 
and  walls  have  been  constructed  on  the  street 
frontages  adjoining  the  tract  with  massive, 
ornamental  gate  entrances  on  those  streets. 
The  roads  of  the  tract  are  graded  and  ma- 
cadamised, cement  curbs  and  sidewalks  are 
c(mstmcted,  and  an  attractive  Ughting  sys- 
tem has  been  InstaUed;  parking  ^ces  be- 
tween the  curbs  and  sidewalks  are  laid  out ; 
and  the  lots  themselves  are  planted  with 
palms  and  ornamental  trees.  Private  road- 
ways are  Inclosed  by  means  of  chains,  and. 
altogether  the  tract  as  shown  by  the  exhibits 
presents  a  handsome  and  exclusive  subdivi- 
sion upon  which  costly  and  palatial  residenc- 
es have  been  erected. 

The  complaint  alleges  and  the  court  found 
that  the  defendants  designed  this  tract  and 
offered  the  same  for  sale  in  lots  to  be  used 
exclusively  as  first-class  residence  property, 
and  that  certain  conditions,  limitations,  res- 
ervations and  restrictions,  and  covenants 
were  established,  to  apply  to  the  entire  tract. 
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In  order  forever  to  restrict  the  prc^rt?  for 
and  as  eidualve  flrst-class  resldfflice  proper- 
ty, and  to  restrict  the  use  thereof  to  and  for 
the  purpose  expressed.  It  Is  also  alleged  and 
found  by  the  court  that  the  tract  as  so  Im- 
proved was  and  Is  of  great  beiHity  and  dls- 
cinetloii,  except  as  the  same  Is  Impaired  by 
Eignbcards  erected  thereon  by  defendants; 
that  It  Is  CMivenlently  located  In  the  city  of 
Los  Angel  ee,  and  well  adapted  to  and  for  the 
purpose  for  which  It  was  designed. 

It  is  farther  alleged  and  found  that  Im- 
mediately after  the  filling  of  the  plat  defend* 
ants  placed  the  lots-m  the  market  foe  sale 
subject  to  certain  conditions,  limitations,  res- 
ervations, restrictions,  and  covenants  in,  to, 
and  ccmcemlng  each  and  all  the  lots  and  the 
title  thereto,  and  that  prior  to  the  sale  of  any 
of  the  lots  defendants  established  certain  re- 
strictive covenants,  and  sold  and  conveyed 
lots  In  conformity  therewith.  The  restrlc- 
liMia  allied  and  established  by  the  i^aintUt 
are  as  follows: 

"L  That  eadi  ud  vvery  lot  and  parcel  of 
land  Indaded  in  said  tract  shall  ba  nsed  for  resi- 
dence purposes  exdtislvely ;  that  no  building  or 
structure  pertaining  to  or  for  the  condact  of 
buamcss  ot  any  kind  whatsoever  shall  ever  be 
erected  thereon. 

"2.  That  no  residence  of  less  than  two  full 
stories  above  the  basement  shall  ever  be  erected 
or  traced  ni>on  said  premises,  and  that  no  resi- 
dence shall  be  erected  or  placed  upon  said  prem- 
taes  that  shall  cost  less  than  $1^000. 

Tlist  any  residence  to  be  built  upon  said 
PEcmlseB  shall  front  upon  the  private  drivewars 
^own  upon  said  plat,  and  that  the  front  line 
o£  sadx  residence,  including  pordi  or  piazza,  but 
not  includtfig  front  steps,  shall  be  placed  on  a 
line  60  feet  from  the  front  line  of  said  property ; 
that  said  front  line  of  said  property  shall  be 
considered  to  be  19  feet  from  tiie  outside-  of 
the  street  curb ;  that  no  building  shall  ever  be 
placed  on  nid  premises  nearer  to  said  front 
hue  of  said  property  than  laid  deidgnated  line. 

"4.  That  no  fence  or  well  on  the  side  line 
of  any  lot  or  parcel  of  land  situated  In  said 
tract  in  front  of  said  house  line  shall  ever  be 
built  or  placed  of  a  greater  height  than  four 
feet  from  the  ground. 

"5.  That  no  more  than  one  residence  shall 
ever  be  erected  or  placed  or  alloved  to  be  upon 
sny  lot  in  said  tract. 

**&  That  no  double  house  or  tenement  house, 
that  no  fist  nor  any  hind  of  a  residence  except 
a  residence  designeid  for  use  as  a  single  resi- 
dence, shall  ever  be  erected  or  placed  upon  sny 
of  said  lots. 

"7.  That  no  ofl  well  shall  ever  be  bored  or 
operated  upon  any  part  of  gald  premises;  that 
no  derrick  nor  machinery  for  conducting  any 
kind  of  burinesi  whatever  shall  ever  be  erected 
or  placed  upon  any  portion  of  said  premises. 

"8.  That  no  residence  shall  be  erected  upon 
any  lot  In  said  premises  nearer  than  10  feet  to 
the  north  and  south  (or  side)  lines  of  said  lots, 
not  Including  steps  and  porte-cochere. 

"9.  That  no  transfer  or  lease  of  any  portion 
of  said  premises  riiall  ever  be  made  to  any  one 
other  than  to  a  person  of  tiie  Caucasian  or 
white  raoBh 


"10.  That  upon  a  breach  of  either  or  any  one 
of  the  foregoing  conditions,  title  to  any  property 
conveyed  in  said  tract  by  said  defendants,  and 
to  the  whole  thereof,  shall  become  at  Once  di- 
vested from  the  owner  thereof,  his  heirs  or 
assigns,  and  shall  revert  to  and  revest  in  said 
defendants  Wesley  Clark  and  El.  P.  Bryan* 
their  heirs  and  assigns. 

"11.  That  said  tract  Is  intended  to  be  used 
exclusively  as  a  first-class  residence  property, 
and  that  each  and  every  condition,  limitatiott, 
reservation,  restriction  and  covenant  above  set 
out  is  Intended  for,  and  Is- for  the  benefit  of  each 
and  every  lot  In  said  tract,  and  of  the  owners 
thereof,  and  that  a  breach  of  any  one  of  aid 
conditions,  limitationB,  reservations,  restrictioDS 
and  covenants  may  be  enjoined  or  prevented  by 
any  person  owning  any  property  In  said  tract." 

Tb6  first  sale  ot  any  lot  In  the  tract  was 
made  to  the  reqmideot  QeozsB  P.  Threaher 
In  1904.  At  the  time  of  this  transaction,  no 
map  of  Westmoreland  Place  was  recorded. 
The  map  having  sobaequoitly  been  filed,  a 
deed  was  executed  with  reference  thereto  In 
Jonnaiy,  1906^  and  it  contained  the  restiic- 
tlons  above  recUed.  Thresher  expended  fSBr 
000  4HL  the  lot  and  In  bnUdlng  and  tumlsblnff 
hUi  home,  ^nie  next  sale  was  made  to  Oxe 
Los  Angeles  Building  Company,  of  which 
^nireshw  was  vice  president.  This  deed,  al- 
thoogb  dated  October,  1004,  was  not  executed 
until  January,  Defendants  Clark  and 

Bryan  inserted  in  this  deed  the  same  res  trio 
tlmsy  as  conditions  subsequent,  which  ap- 
pear in  tbe  Thresber  deed,  except  that  by 
ttie  conditions  in  the  Tbredier  deed  no  resi- 
dence could  be  built  on  the  property  costing 
leas  than  $15,000.  v^e  by  tbe  condldons  In 
tlie  Los  Ang^  Building  Company's  deed  the 
Umlt  of  cost  was  raised  to  ^000.  Plaintiff 
Miles  has  succeeded  to  this  property. 

In  1804»  both  Chirk  and  Bryan  we»  en- 
gaged in  the  erection  of  resldenoes  for  then^ 
selves  in  WestuKWdand  Place. 

By  two  deeds  dated  and  recorded  in  De- 
cember. 1904,  Bryan  and  wife  conveyed  to 
dark,  and  by  deed  dated  and  recorded  on 
the  same  day  Clark  and  wife  conveyed  to 
Bryan,  certain  of  the  lots  located  in  the  tract 
Both  these  deeds  contained  the  omdltions 
subsequent  whldi  appear  In  tbe  ThreSber 
deed. 

On  November  7.  1906,  Clark  &  Bryan  dis- 
solved their  partnership,  and  made  a  divi- 
sion between  themselves  of  the  unsold  front- 
age in  Westmoreland  Place,  Clark  and  his 
wife  quitclaiming  to  Bryan,  and  Bryan  and 
wife  to  Clark,  their  segregated  portions.  The 
parcels  allotted  to  Clark  Included  the  lots 
Eundngton  was  to  have  as  his  share,  and  by 
the  letter's  direction  Clark  and  his  wife  con- 
veyed this  property  to  the  Huntington  Land 
A  Improvement  Company. 

The  next  conveyance  was  made  by  Bryan 
to  A.  P.  Johnson  by  deed  dated  December  H, 
1907.  The  conditions  subsequent  contained 
therein  are  limited  aa  to  time  and  are  other- 
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wise  at  rarlance  with  those  recited  in  the 
Thresher  deed,  under  whldi  it  Is  claimed  ir- 
revocable servitudes  were  eetabUshed.  In 
190&,  Clark  and  his  wife  by  deed  conveyed  to 
the  Wesley  Olark  InTestment  Ctxnpany  the 
lots  which  were  apportlwed  to  Clark  on  the 
dlasoliition  ct  the  partnership  above  men- 
tioned. Thereafter  a  conveyance  was  made 
hy  Biyan  to  intervener  Hattie  J.  Hollings- 
worth.  This  deed  contains  substantiaUy  the 
same  restrictioas  as-  the  Thresher  deed,  but 
does  not  contain  the  exj^ess  covenant  mak- 
ing the  restrictions  binding  on  all  the  lots  in 
the  tract.  The  price  paid  for  this  lot  was 
(16,626.  Subsequently  Bryan  made  another 
sale  to  defendant  W.  F.  Young.  This  deed 
contains  a  condition  snbseqoait  radically  dlf- 
feroit  from  those  of  the  Thresher  deed,  and 
tlw  restrictive  covenants  tbraeln  provided  for 
ecpire  In  January^  iai6.  On  February  6, 
1911,  an  agreement  was  entered  into  by  Clark, 
Bryan,  and  the  HnnUngton  Land  &  Improve* 
ment  Company  changing  the  restrictions  with 
reference  to  the  tract  The  building  condi- 
tions provided  fbr  by  this  agreement  an  anb- 
stantially  aie  same  as  those  oontaioed  In  flie 
lAreBbar  deed,  except  that  a  portion  of  the 
frontage  Is  omitted  therefrom,  and  they  are 
made  to  expire  In  1926.  Bidiseiiaent  to  flie 
execution  of  tills  agreement,  Clark,  In  Marcb, 

1911,  sidd  a  lot  to  intervener  Oatr  and  tai> 
wife  for  the  snm  <^  922,600.  lUs  deed  re- 
cites Qiat  the  conveyance  Is  made  subject  to 
the  agreement  entered  Into  by  deCmdants 
Clark,  Bryan,  and  the  Huntington  Ooutpany 
in  1911.  Thereafter  an  additioial  small 
frontage  was  purdiased  tor  the  Carr  home 
from  the  Huntington  Company  for  the  sum 
of  f2,600.  ^Is  conveyance  was  made  sub- 
ject to  the  same  restrictlfms  Imposed  on  the 
other  lot  and  were  in  confmrmlty  with  tbfi 
agreement  of  1911.  A  home  was  built  1^  Our 
and  his  wife  upon  this  subdivlfilcni  at  an  ex- 
pense of  $66,000,  exclusive  of  the  cost  of  the 
land  and  of  the  furnishings.  In  November, 

1912,  the  Clark  Investment  Company  sold  to 
defendant  Wells  a  lot  to  the  tract  upon  con- 
ditions subsequent,  impoetog  restrictions  rad- 
ically different  from  any  of  the  other  conv^- 
ances  above  recited,  and  Bryan  conveyed  to 
his  daughters  certain  lots  by  way  of  ^t,  the 
deeds  to  which  contained  no  reservations 
whatever. 

By  a  contract  dated  November,  1912,  and 
acknowledged  and  recorded,  defendants  Wes- 
ley Clark,  E.  P.  Bryan,  and  Huntington  Land 
&  Improvemrat  Company  agreed  to  resrtnd 
their  restriction  agreement  of  February  11, 
1911,  and  thereafter  in  April  or  May,  1913, 
Westmoreland  Place  was  placarded  with 
large  signboards,  over  the  name  Clark,  Bry- 
an, and  the  Huntington  Land  &  Improvement 
Company,  offering  the  property  to  that  tract 
for  sale  for  apartment  houses  and  hotel  pur- 
poses. At  the  same  time  the  Los  Angeles 
papers  contained  large  advertisements  an- 


nounctog  this  f&ct  This  action  was  tliere- 
upon  brought  by  platotlff  and  toterventrs, 
who  own  and  occupy  expensive  resldencepon 
thdr  respective  lots  situated  to  Westm>re- 
land  Place.  " 

Judgment  wait  In  their  fav<»r,  and.  lOider 
Its  terms  platotlff  recovered  judgmext  by 
which  all  the  lots  to  Westmoreland  Place  are 
Impressed  with  the  common  form  of  ;^tric- 
tlona  heretofore  recited,  and  an  easement  to 
have  such  restrictions  observed  by  every  lot 
owner  in  favor  of  every  other  lot  owner  in 
the  tract  A  different  Judgment,  iierelnaf  ter 
referred  to^  was  midered  as  to  toterveners 
Carr  and  wife;  We  wlil  first  diacoss  the 
Judgment  in  favor  of  plaintiff. 

[1]  As  ground  for  a  reversal  of  this  Judg- 
ment, it  is  first  urged  that  the  evidence  la  ln< 
sufficient  to  sustain  the  finding  that  any  gen- 
eral plan  of  restrictions  was  ever  established 
or  put  Into  effect  binding  in»n  the  title  to  all 
of  the  lots  to  the  tract  It  is  not  seriously 
ccntraded,  nor  could  It  b^  that  originally  it 
was  not  the  Intention  of  Otark  and  Bryan  to 
create  a  leatxlcted  tract  and  to  provide  ftnr 
high-class  building  restrictions  thereto,  and 
to  establish  what  ooorts  have  denominated  a 
general  building  sdieme;  But  It  la  dalmed 
Qiat  such  intentioB  is  Insufficient  to  fftsten 
audi  a  Bdheme  on  the  title  to  real  property, 
and  that  a  cmnmon  form  of  lestrictlon,  be* 
fore  It  can  be  made  a  part  ot  the  title  toeacii 
lot,  must  In  scane  way  acquire  a  definite  diar- 
acter;  that  its  nature,  as  apart  from  Its  fixa- 
tion on  the  lots,  must  have  been  d^nlttiiy  as- 
certatoed ;  and  that  when  common  grantors, 
as  here,  convey  certain  lota  subject  to  re- 
Btrictions,  and  certato  other  lots  iteed  there- 
from, su<^  a  oourse  of  conduct  negatives  the 
establishment  of  any  general  building  scheme 
for  the  entire  tract  and  Is  Insnffldoat  to  pnt 
subsequent  purdiasers  upoa  notice,  tn  tbe  ab- 
sence of  proof,  that  they  bought  with  knowl- 
edge of  the  restrictions  and  building  scheme. 

We  are  of  the  opinion  that  the  evidence 
fully  supports  the  Judgment  in  this  particu- 
lar. The  claimed  restricUona  were  created 
and  suffidnitly  established  by  the  provltfoas 
of  the  covenant  contatoed  In  the  contract  be- 
tween Clark  and  Bryan  and  the  Threshers,  to 
the  Thresher  deed,  to  the  deed  to  the  Los 
Angeles  BuUdtog  Company,  and  to  the  re- 
spective deeds  whweby  Cflark  and  Bryan  con- 
veyed to  one  another  their  reductive  home 
sites  to  the  tract  and  by  other  acts  on  the 
part  of  Clark  and  Bryan  herdnafter  referred 
to.  The  bnlldtog  scheme  with  reference  to 
the  tract  is  further  established  by  the  map 
th»%of  filed  by  Clark  and  Bryan  which  am- 
talns  the  statements  that  no  part  of  the  prop- 
erty is  intended  to  be  used  or  is  dedicated  to 
public  use,  but  that  the  private  driveways 
todtcated  on  the  map  are  reserved  for  the 
peri)etual  and  Irrevocable  use  of  the  owners 
of  the  lots,  their  helre  and  gnntees,  as  ap- 
purtenant to  the  lots,  and  the  ownna  tbei» 
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of.  Tbe  coDtnet  and  tbe  five  deeds  abore  re> 
ferred  to  each  seta  forth  In  numbered  para- 
graphs the  conditioiis  and  reatrlctions  wh^ 
coosUtute  tbe  boUdlnf  scheme  for  the  tract, 
followed  by  the  provision  that  upon  a  breach 
of  auj  of  the  restrictions  title  to  the  prop- 
ertr  shall  rerert  to  def ^dajits ;  atta  which 
each  Instrument  contains  a  clause  expressly 
►Mifii^  the  lestrlctlTe  covenants  binding  up- 
on ereiy  lot  In  the  tract  for  the  benefit  of 
erery  owner. 

We  are  referred  to  other  evid^ce  In  the 
record  as  gtdog  to  establish  the  exlstenoe  of 
the  bulldlns  scheme.  This  evidence  consists 
uf  statements  of  defendants  to  the  purdias- 
ers;  of  written  coidee  of  the  building  re- 
strictioiis  d^vered  to  them;  signboards 
erected  on  the  pn^aty  annoondng  the  hlgh- 
grad«  restrictions;  by  written  and  printed 
documents  refSerrii^  to  the  sdiame;  by  an  er- 
tensire  line  of  adrertlaements;  and  also  by 
other  dedantifHis  on  tbe  part  ot  d^endantB 
Clark  ft  BEyan,  boUi  oral  and  wiUtaa.  We 
do  not  deem  a  review  of  this  eridmoe  neces- 
sary. It  18  anfflcient  to  say  tbat  file  erldenoe 
as  a  whole  fully  supports  tbe  finding  of  tbe 
trial  coort  that  the  claimed  restrictions  and 
building  scheme  were  folly  estabUshed,  and 
were  made  Ui^ng  npon  erery  lot  In  tbe 
tract 

[2]  Tbe  principle  that  coTcmanti  ol  tbe 
fiiaracter  bere  InTOlved  <qperate  as  a  oove* 
nant  nmniag  with  the  land  for  ttie  bmeflt 
of  otlier  lots  In  the  tract  Is  vrtil  established 
and  recognized  in  this  state.  Los  Angeles, 
etc.  Co.  T.  S.  F,  B.  B.  Co,  136  Oal.  48,  68  Pac. 
308;  Hunt  t.  Jones,  140  OaL  301.  86  Pac. 
686;  Flrdi  t.  Hazorich,  160  GaL  260.  116 
Pac  120,  Ann.  Ca&  1912D.  1190;  Alderson 
T.  Catting,  163  CaL  504,  126  Paa  151,  Ann. 
Caa  1914A.  1;  Paricer  r.  Kenworthy  (Sop.) 
183  Pac  950;  Woner  r.  Graham  {Sup,)  188 
Pac.945w 

[S]  AK>cllants  further  contend  that  the  ev- 
Idenee  fails  to  show  tbat  the  defendants 
Young,  Johnson,  and  Waldberg,  to  whom  lots 
in  tbe  tract  were  conveyed  by  Clark  &  Bryan 
subsequent  to  the  execution  of  the  instru- 
ments relied  on  to  establish  the  restrictions, 
had  any  notice  thereof.  Defendant  Toung 
did  not  complain  of  the  existence  of  the  re- 
snictlons,  and  the  Actton  as  to  him  was  dis- 
missed. Defendant  Johnson  had  actual  no- 
tice of  facta  In  relation  thereto  suMclent  to 
put  a  prudent  man  upon  Inquiry.  In  addition 
thereto,  both  be  and  defendant  Waldberg,  in 
our  Dillon,  were  bound  with  constructive 
notice.  The  deeds  executed  by  Clark  &  Bry- 
an, wbereby  the  restrictive  covenants  were 
made  effective  against  every  lot  In  the  tract, 
limited  the  title  oif  the  owners  to  that  extent, 
and  established  the  restrictions  set  forth  as 
apportenant  to  tbe  entire  tract,  and  they 
cotild  ther^ore  convey  no  greater  title  Oian 
tbey  bad. 

ApptfiiQn^  insist,  however,  that  they  were 


only  bound  with  constructive  notice  ot  ttioae 
things  whiph  were  within  the  course  of  the 
title  to  the  land.  While  It  Is  true  that  these 
defendants,  did  not  deraign  title-  through  a 
deed  containing  the  restrictions,  tliey  did  de- 
raign title  through  tbe  same  grantors,  the 
principal  defendants  herein,  who  thms^ves 
created  the  condltloua  Tbe  deeds  executed 
by  their  grantors  limiting  their  title  w^  of 
record.  Mere  ordinary  prudence  would  have 
dictated  an  examination  of  these  deeds  to  as* 
certain  it  the  remaining  lots  were  affected 
by  them.  The  map  of  tbe  tract  .was  on  file^ 
and  the  sales  were  made  with  reference 
thereto,  and  it  expressly  indicated  the  exist- 
ence of  a  building  scheme.  Und«  tliese  dz^ 
corastanoes,  yre  are  of  oidnlfm.  that  tbe  docu- 
ments  of  record  constitute  constructive  no- 
tice not  (mly  of  tbe  exlst^oe  of  tbe  bnUdlng 
scftiem^  but  also  tbat  the  tract  ma  burdened 
with  certain  eaaonenfaL  Holt  v.  Fleishman, 
75  Appl  DlT.  698,  78  N.  Y.  Supp.  617;  iOng  v. 
Union  Trust  Ca,  226  Mo.  351,  126  S.  W.  415  ^ 
Smith  T.  Orabam,  161  App.  Div.  803,  147  N, 
Y.  Supp.  773;  Ouaranty  Bealty  Cow  r.  Becrea- 
tion  Onn  aub,  12  Cal.  App.  383, 107  Pac  626. 
In  additluL  thereto,  the  general  appearance 
and  characto'  of  tbe  tract,  and  tbe  nature  of 
the  ImiHovements  tb&eeon,  ought  to  indicate 
to  one  Interested  the  iveeence  of  some  char- 
acter tii  restrictious.  TaUmadge  v.  Bast  Elv- 
er Bank,  26  N.  Y.  111. 

[4]  Appellants  further  urge  as  ground  for 
reversal  that  the  <^racter  of  the  property  in 
the  neighborhood  surrounding  the  tract  has 
so  changed  since  the  time  when  plaintiff  and 
Interveners  claim  that  a  general  sckeme  of 
restrictions  hsd  been  established  and  impos- 
ed upon  the  land  that  it  would  be  inequlta* 
ble  to  enforce  it,  even  assuming  it  to  exist, 
and  In  this  connection  they  claim  that  tbe 
evidence  shows  that  many  apartmrat  houses 
and  business  establishments  have  been  lo- 
cated in  the  vicinity  of  the  tract,  and  that 
by  reason  of  sudi  change  of  surrotmdings 
the  property  Is  no  longer  valuable  or  availa- 
ble for  the  high-class  residences  of  the  char- 
acter spedfled  in  the  restrictions  and  erected 
on  the  property,  the  lots  being  worth  Are 
times  as  much  for  the  semlbusiness  purpose 
of  apartment  houses  and  hotels. 

It  is  undoubtedly  true  that  tbe  authorities 
support  the  pn^sltion  that  where  there  has 
been  a  change  in  the  uses  to  which  property 
in  tbe  neighborhood  is  being  put,  so  that  sudb 
property  Is  no  longer  residence  property,  that 
it  would  be  oppressive  and  Inequitable  to  give 
effect  to  restrictions  where  the  changed  con- 
dition of  the  locality  has  resulted  from  other 
causes  than  their  breach.  Los  Angeles  Ter- 
minal Land  Co.  V.  S.  P.  B.  R,  136  Cal.  36,  68 
Pac.  308;  Trustees  of  GolnmMa  College  v. 
Thacher,  87  N.  Y.  311,  41  Am.  Bep.  365;  Jack- 
son V.  Stevenson,  166  Mass.  406,  31  N.  E.  601, 
82  Am.  St  Rep.  476.  No  such  situation,  bow- 
ever.  Is  bere  presoited.  No  radical  change  In 
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tbe  tract  or  lt>  irtelnlty  Is  shown  1^  ttie  rec- 
ord. Ott  the  contrary,  the  evidence  supports 
the  finding  that  there  has  been  no  unfavcn»r 
ble  diange,  bat  rather  that  the  property  has 
Improred.  TbQ  fact  that  apart  from  and 
surronndlng  the  tract  some  business  has 
grown  up,  and  that  the  land  has  become  more 
valuable  In  oonseQuenc^  In  no  manner  en- 
titles dtfoidants  to  be  relieved  of  the  re> 
strlctlons  tbey  have  created.  This  ctmditlon 
la  but  the- natural  result  of  the  Improvement 
of  the  various  tracts,  and  tbe  fact  that  ibo 
property  may  have  become  more  valuable 
thereby  tor  business  purposes  Is  Immaterial. 
Thompson  v.  Langan,  172  Ha  App.  64,  IM  S. 
W.  808 ;  Evans'  v.  Foss,  191  Mass.  K13,  80  N. 
B.  687,  9  L.  R.  A.  (N.  S.)  1039,  -11  Ann.  Oas. 
171 ;  Beed  v.  Hasard,  187  Mo.  Ai^  647,  174 
S.  W.  111.  Oonrts  In  Bacti  cases  are  not  orai- 
trolled  exclusively  by  mon^  value,  but  may 
protect  a  home.  Iselln  Flynn,  00  Misc. 
Rep.  164, 154  N.  T.  Supp.  133 ;  Spahr  v.  Gape, 
143  Mo.  App  114,  122  8.  W.  879. 

If  we  are  correct  In  our  cwcluslon  con- 
cerning the  establishment  of  the  restrictive 
covenants,  all  of  the  property  of  the  parties 
In  the  tract,  Indadlng  the  Intervenera,  !s 
equally  diarged  with  the  burdens  thus  Im- 
posed, and  tbe  same  judgment  should  have 
be^n  rendered  against  alL  The  Judgmoit  as 
rendered  In  favor  of  plaintiff  and  others  Im- 
poses perpetual  restrictions  and  an  easement 
binding  upon  all  the  lots  In  the  tract,  while 
the  Judgment  hi  favor  of  Interveners  Carr 
and  wife  simply  Imposes  on  thdr  lots  the  re- 
Ftrlctlons  provided  for  in  th.jir  deeds,  wMA 
are  In  \x)nformlty  with  those  established  by 
Clark,  Bryan,  and  the  Huntington  Land  Com- 
pany under  their  agreement  of  February  6. 
1911,  the  terms  of  whldi  limited  the  estab- 
lished restrictions  In  the  manner  her^nbe- 
fore  set  forth. 

The  Judgment  theref<n*e  Is  modified  so  as 
to  make  the  restrictions  and  easements  as  es- 
tablished by  the  original  deeds  as  hwtofore 
recited  binding  on  and  appurtenant  to  erery 
lot  in  the  tract. 

Our  attention  has  been  called  to  the  f&ct 
that  by  Inadvertaice  the  eighth  restriction 
contained  In  the  covaiants,  relating  to  side 
lines,  has  been  incorrectly  Ineorporated  In 
the  Judgment.  This  Is  a  matter  that  may  be 
remedied  by  the  trial  court 

For  the  reasons  given,  the  Judgment  as 
modifled  will  stand  affirmed;  plaintiff  and  In- 
t^eners  other  than  Carr  and  wife  to  recov- 
er costs. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 

OpIni<»  of  Snin«me  Court,  In  Bank,  Denying 
Hearing. 

PER  CURIAM.  [I]  In  denying  a  hearing 
In  this  court  after  decision  by  the  District 


Court  of  Appeal  of  tb»  First  Appellate  IMs* 
trlct,  DivlaUm  1,  we  do  not  wi^  to  be  oon- 
sldered  as  ai^iroving  any  modification  of  tbe 
Judgment  of  tbe  lower  court  in  favor  of  the 
Interveners  Carr.  No  complaint  on  this  point 
Is  made  In  tbe  petition  for  hearing  in  tlils 
court,  and  for  that  reason  we  have  not  con- 
sidered the  same. 

All  concur,  except  KEBBIQAN,  Judge  pro 
tem^  absmt. 


JOHNSON  V.  QUINBT.    (Olv.  239&) 

(District  Cottrt  of  Antesl,  Second  District^  Di- 
vision 1.  Oallfomia.  Dec.  16;  lOlfli) 

1.  OUABAinT  <S»S8(8)— GtTABAlTTOB  OV  PSB- 

voBicAnCK  or  uuubb  hot  kxoubed  bkcattse 

T.MM*  FDBOHASID  TUElllTUltB  TK  BZOBBB  OF 
MMOVnt  BIXPUUnED. 

Where  a  lease  provided  that  the  lessee 
should  pnrdhaae  famiture  for  the  building  at  a ' 

total  price  not  to  exceed  $10,000,  one-lialf  of 
which  the  lessor  should  pay,  bat  in  no  event 
should  the  lessor  be  required  to  pay  more  than 
(6,000,  a  guarantor  of  the  faithful  i>erfomiance 
of  the  lease  cannot  defeat  recovery  by  tbe  lea- 
sor,  who  had  paid  his  $5,000  on  tbe  groand  that 
tbe  leasee  pnrcbaaed  furniture  in  excess  of  $10,- 
000. 

2.  OUAAAffTT  <^53  (3)— GUABANTOa  OV  VATTH- 
rUL  PEBFOBMANCB  OV  LEASE  NOT  EXCUSED 
BBOAUBB  I^SBEB  FUBCHASED  FtrBNITUBE  IN 
EXCESS  or  AMOnWT  STirULATED. 

Where  a  lease  of  an  apartment  provided  the 
lessee  sbonld  buy  fnmlture  not  to  exceed  $10,000 
and  the  lessor  should  pay  one-half  of  the 
amomit,  bat  not  more  than  $S,00(^  and  tlie  lessee 
pordiased  fmrnltora  in  ewess  at  $10,000,  and 
tbe  lessor  paid  Us  $6,000,  as  stipulated,  held 
that  tbe  fact  that  the  lessor,  some  three  or  four 
months  after  tlie  purchase  made  the  pajment 
of  $S,000,  knowing  of  the  excess  purchase,  will 
not  exonerate  tbe  guarantor  under  Civ.  Code,  S 
2810,  declaring  that  a  guarantor  is  exonerated 
if  by  any  act  of  the  creditor  the  principal  obli- 
gation is  altered,  such  payment,  taken  alone, 
not  twing  auOcient  to  show  sny  change  or  al- 
teration of  the  contraet,  and  not  slwiriog  tbat 
the  lessor  in  anywise  participated  In  the  les- 
see's purchase  of  an  exoesslve  amount  of  fami- 
ture. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  Tork,  Judge. 

Acti<m  by  O.  Rupert  Johnson  against  £.  C. 
Qulnby.  Frmn  judgmait  for  defaiduit, 
plaintiff  appeals.  Reversed. 

Taylor  ft  Forgy,  of  Los  Angles,  for  appel- 
lant 

Eugene  D.  Williams  and  Atl^  W.  Ashharn, 
both  of  Los  Angeles,  for  respondent 

SHAW,  J.  This  action  involves  plalntUTs 
right  to  recover  $680  from  defendant  upon 
his  written  guaranty  that  Mns.  Church,  as 
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issseo  ot  an  apartment  house  owned  by  plain- 
tiff, would  pay  the  rental  reserved  In  the 
lease.  Judgment  was  rendered  in  favor  of 
defendant,  from  which  plaintiff  appeals. 

It  appears  that  at  the  time  of  the  execution 
of  the  lease  to  Mrs.  Church  the  defendant  ex- 
ecuted a  written  Instromrat  whereby  he  guar- 
anteed the  performance  on  her  part  of  all  the 
coT-enants  contained  in  tbe  lease,  one  of 
which  was  to  pay  the  rent  speclQed  therein. 
That  at  the  same  time  and  in  connection 
therewith  an  inatrument  in  writing,  designat- 
ed as  "Agreement  Collateral  to  Lease  and 
Guaranty,"  to  which  Mrs.  Church,  plaintift, 
and  defendant  were  all  parties,  was  executed 
wh«ebj,  aftOT  reciting  the  making  of  the 
leaa^  executUm  of  defoidant's  guaranty,  and 
ctHitnniAatbHi  of  the  parties  that  the  apart- 
ment lurase  should  at  imce  be  famished.  It 
was  agreed  that  all  necessary  furniture 
should  be  purchased  from  Barker  Bros,  un- 
der oi»itract  of  the  lessee^  at  a  total  price 
not  to  exceed  $10,000,  one  half  of  which,  not 
to  exceed  $5,000,  should  be  advanced  and 
paid  by  tbe  lessor  tor  and  on  Xt&ailt  ot  the 
leasee,  who  was  to  pay  the  other  half  of  tbe 
purchase  price  to  Barker  Bros.  In  accordance 
wltb  sndb  mntnaUy  satls&ctory  agreemoit 
therefor  as  ml^t  be  made;  that  when  Bar- 
ker Bios,  were  fully  paid,  tb»  lessee  diould 
then  commence  the  making  of  paymoito  to 
tbe  plaintiff  In  ligoldallon  of  the  sum  so  ad- 
vanoed  him  In  payment  £or  the  furniture, 
and  at  the  same  time  execute  to  i^alntlff  a 
chattd  mortgage  thereon,  as  security  for  the 
payment  of  such  advancemoi^  and  also  as 
secorlty  for  the  lessee's  covenants  In  the 
leos^  and  thereupon  defendant,  aa  to  any 
rents  which  mlg^t  thereafter  accrue,  should 
be  releaaed  firom  liability  as  gnarantw. )  It 
is  omoeded  ttiat  tbe  wrlttei  goaranty  and 
Ibia  coltateral  Instnunent  must  be  ctmstraed 
together  as  one  agreement. 

The  answer  set  up  five  s^tarate  defenses, 
but  since  tbe  court  found  that  $680  was  due 
as  rent  for  the  month  of  October,  1916,  no 
complaint  is  made  by  appellant  as  to  adverse 
fin(ilngs  made  upon  Issues  raised  by  the  first, 
second,  and  fifth  defenses  contained  in  the 
answer. 

[1]  The  fourth  defense  Is  based  upon  the 
theory  that  by  the  terms  of  the  collateral 
agi^ioent  plaintlGt  was  required  to  pay  one- 
half  the  cost  of  the  furniture,  which  cost,  in- 
stead of  $10,000,  was  $13,700.  upon  whldi 
plaintiff  paid  $S,000,  or  36^  per  cent  there- 
of, and  hence  there  was  Imposed  upon  the 
lessee  the  burden  of  paying  $8,700  to  Barker 
Bros,  before  she  could  execute  the  mortgage 
which,  as  provided  in  the  agreement,  should 
release  defendant  from  liability  as  guaran- 
tor. A  general  demarrer  was  interposed  to 
this  defense,  and  by  the  court  overruled. 
Not  only  did  the  court  err  in  so  ruling,  but 
likewise  erred  in  basing  a  finding  upon  Its 
interpretation  of  the  contract  to  the  effect 

that  this  act  "amstituted  an  .alteration  of. '  furniture  at  a  price  in  excess  of  tbat  autiior- 


the  agreement  of  guaranty,**  in  that  since  he 
paid  only  $5,000  upon  the  cost  of  tJie  furni- 
ture, "the  portion  of  the  purchase  price  nec- 
essary to  be  paid  to  Barker  Bros,  by  said 
Fannie  L.  Church  under  the  terms  of  said 
collateral  agreement,  before  defendant  would 
be  released  from  his  said  guaranty,  was  in- 
creased by  the  sum  of  about  $1,750."  By  the 
express  terms  of  tbe  three-party  agreement, 
the  lessee  so  tAT  tea  her  purchase  of  furni- 
ture was  made  the  subject  thereof,  was  re- 
stricted to  a  sum  not  exceeding  $10,000,  of 
which  tdalntlff  was  to  pay  tn  cash  one-half, 
but  in  no  event  more  than  $5,000,  which  he 
paid.  The  terms  of  the  agreem^t  are  plain 
and  expUdt,  and  tiiere  are  no  auctions  in 
the  pleading  designated  **DefBndant*B  Fourth 
Def»i8e"  as  to  any  acts  committed  by  plain- 
tiff, other  flun  HbB  tact  tliat  he  compUed  wiOi 
the  agreement  by  pnylng  $5,000,  upon  whlcih 
the  claim  can  be  assnted  that  he  did  any- 
tbing  detrimental  to  the  Interest  of  the  gmr- 
antor. 

[2]  By  the  third  defense,  after  setting  forOi 
the  guaranty  and  collaterel  agreonent,  it  Is 
alleged  that  after  the  encotlon  lliereof,  "the 
said  lessee  pon^sed  famitore  at  a  price 
greatly  In  excess  of  the  sum  of  $10,00(^  to 
wit;  at  a  price  of  about  113,700,  whicH  said 
purchase  was  made  without  the  knowledge  w 
OMisent  of  defendant;  that  thereafter,  wltb- 
In  a  period  of  some  three  or  f  oar  monliis,  the 
plaintiff,  well  knowing  that  tbe  total  par- 
chase  pric^  of  said  furniture  had  exceeded  by 
a  large  amount  the  sum  of  $10,000,  to  whidti 
It  was  limited  in  the  agreement  heretofbre 
set  forOi,  and  cwsenting  thraeto,  paid  to 
Barker  Bros.  <m  account  of  the  purdiase 
price  of  said  fumlttire,  the  ram  of  $5,000." 
Tliat  the  ^ect  of  sudi  acts  on  the  part  of 
plaintiff  was  detrhnaital  to  4^endant  in  this, 
"that  it  became  necessary  for  said  lessee  to 
pay  to  Barker  Bros,  the  sum  of  alwut  $8,700, 
instead  of  the  sum  of  ^,000.  which  the  agree- 
ment provided,  before  the  defendant  could  be 
released  from  his  obligation  as  guarantor  un- 
der the  said  guaranty."  A  general  demurrer 
was  likewise  Interposed  to  this  defense,  and 
by  tlie  court  overruled.  Section  2819  of  the 
CM\  Code  provides  that— 

"A  guarantor  Is  exonerated,  •  •  •  if  by 
any  act  of  the  creditor,  without  the  consent  of 
the  guarantor,  the  original  obligation  of  the 
principal  la  altered  In  any  respect" 

And  in  County  of  Glenn  t.  Jones,  146 
Oal.  MB.  80  Paa  696,  2  Ann.  Oa&  761,  it  la 
said: 

"Tbe  contract  of  BuretyBhlp  Imports  entire 
good  faith  and  confidence  between  the  parties  as 
to  the  whole  transaction.  The  creditor  is  bound 
to  obser^-e  good  faith  with  the  surety.  He  must 
withhold  nothing,  coQceal  noihiog,  release  noth- 
ing which  will  possibly  benefit  tbe  surety. 
*  *  *  He  must  not  do  any  act  injurious  to 
the  surety  or  incondstent  with  his  rights." 

Conceding  that  the  lessee's  act  In  buying 
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ized  by  the  agreement  waa  m  rtolation  of  its 
terms,  nevertheless  we  are  at  a  loss  to  per- 
ceive bow  plaintiff's  act,  In  compliance  with 
the  terms  of  the  agre^nent  on  his  part,  was 
detrimental  to  the  Interest  of  the  defendant 
There  Is  no  allegation  that  plaintiff  aided, 
assisted,  advised,  or  participated  in  the  alleg- 
ed wrongful  act  of  the  leaser  Assuming  for 
the  purpose  of  this  case  only  that  the  recit- 
als, "well  knowing"  and  "consenting,"  are 
equivalent  to  direct  allegations,  the  all^a- 
tlon  Is  that  such  knowledge  was  not  acquired 
and  suc^  consent  glvoi  until  three  or  four 
months  after  the  purchase  was  made.  More- 
over, it  Is  not  alleged  the  lessee  failed  to  pay 
Barker  Bros,  the  sum  of  f5,000  which  under 
the  terms  of  the  agreement  she  was  to  pay 
before  the  execution  of  the  mortgage  provid- 
ed therein  as  a  rdease  of  defendant's  liabil- 
ity. Indeed,  tor  aught  that  appears  to  the 
contrary,  she  may  have  paid  the  entire  bal- 
ance of  98.700.  While  a  gnarontor's  contract 
roust  be  construed  stritAIy  as  against  the 
creditor,  and  any  agreement  made  by  him 
with  the  principal  debtor,  the  effect  of  which 
ts  to  alter  or  change  the  contract,  will  exon- 
erate the  surety,  nevertheless,  in  the  absence 
of  facts  8bo\t  ing  that  the  lessee,  due  to  some 
act  of  plaintiff,  was  in  default  to  Bariter 
Bros.,  the  pleading  Is  not  sufficient  to  consti- 
tute a  defense,  in  that  it  falls  to  show  any 
act  at  plaintiff  changing  or  altering  the  con- 
tract. 

The  court  erred  in  ovemiling  the  demur- 
rer, from  wbldi  it  follows  that  it  likewise 
erred  In  permitting  evidence,  over  plaintiff's 
objection,  toiding  to  abow  Quit  defendant  did 
participate  with  the  leasee  In  purchasing  fur- 
nltnre  in  excess  of  the  cost  agreed  upon. 

The  judgment  Is  reversed. 

Wo  concur:  OONRET.P.J.;  JAMES,  J. 


HOUSTON  et  al.  v.  UTAH  I<AEE  LAND, 
WATER  &  POWER  CO.  et  al.  (STABR 
et  al.,  Interveners).    <No.  S3S2.) 

(Supreme  Court  of  Utah.   Dec.  20,  1919.) 

1,  CoBPOBATZons  <s>017(l)  —  AuTHoanr  of 

PBBSIDXHT  DDCn  WrTH  COBFOSATION. 

Where  the  right  of  a  corporation  to  do 
hnrinesB  was  anniUled  and  its  charter  forfeited 
because  it  fiUled  to  pay  the  state  corporation 
license  tax,  any  authority  that  the  president 
of  the  corporation  bad  by  virtue  of  resolutions 
of  the  board  of  directors  died  with  the  corpo- 
ration. 

2.  COBPQJtATIONS  ^338S  —  "ULI'BA  vikbs" 
ACT  AH  ACT  BBTOND  P0WBB8. 

An  "ultra  vires"  act  Is  an  act  beyond  the 
powers  of  the  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Swies,  intra 
Vires.] 


3.  CoaPOBATiONS  «s>617(l)— Acts  or  defunct 

OORPOBATION    ABSOLUTBLT    VOID    AND  NOT 

BUBJICT  TO  BATinCATION. 
Any  acta  of  its  officers  In  the  nature  of  new 
business,  not  looking  to  a  winding  up  of  the 
affairs  of  the  corporation,  were  wholly  void  anfl 
could  not  be  ratified  by  the  corporation,  not- 
withstanding Oomp.  Laws  1017,  {  870. 

4.  COBPOBATIONS  <&=>6I7{1)  —  CoRPOBATIOS 
FORFEITING  CHABTBa  NOT  DE  JUBB  OR  DE 
FACTO. 

It  was  then  dvilly  dead,  and  was  neither  a 
de  jure  nor  a  de  facto  corporatum,  and  had  no 
power  except  to  wind  op  its  affairs  wider  Comp. 
Laws  1917,  I  870. 

5.  COBPOBATIONS  «=>617(1)— COULD  WOT  PUB- 
CHASE  COBPOBATE  STOCK  oF  AJTOTHEB  COBPO- 
BATION  APTKB  FOBFEITDBB  OF  CHABTBft. 

Acts  of  officers  ot  the  corporation  in  snb- 
sequenUy  purcbasiog  corporate  stock  of  anoth- 
er corporation  were  abaolntdy  void,  nu^  acts 
not  looking  to  the  asaembUag  of  Ita  assets  or 
the  windinr  up  of  the  business  under  Comp. 
Laws  1917,  S  870,  especially  where  such  corpo- 
ration, while  existent,  had  no  authority  or  pow- 
er to  purchase  corpcMrate  stock.^ 

6.  CORPOBATIOHB  «»60ft— W0BU>  KU8T  TASK 
KOtXOB  or  OOVSBHOft'S  PB00X.A1CATI0M  OF 

roKFunsB  or  ohakxbb. 
A  proclamation  of  the  Ctovemor  of  the  state 
to  forfeit  the  daaitn  of  a  corporation  because 
it  failed  to  pay  the  state  license  tax  was  no- 
tice to  all  the  world  that  thereafter,  unless  re- 
instated within  the  time  by  law  provided,  the 
corporation  had  no  right  and  no  power  to  en- 
gage in  any  business  whatever,  except  socb  as 
would  be  necessary  for  the  purpose  of  winding 
up  its  affairs. 

Appeal  from  District  Ooart,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  Otho  S.  Houston  and  another 
against  the  Utah  Lake  Land,  Water  &  Power 
Company  and  others,  in  whidb.  A.  F.  Starr 
and  others  Intervene.  Otho  S.  Houston  dying 
after  action  was  brought,  his  widow,  Eliza- 
beth Houston,  as  executrix  of  his  last  will 
and  testament,  intervened.  Judgment  for  de- 
fendants, and  plaintiffs  and  the  interveners 
appeal.  Affirmed. 

James  Ingebretsen,  of  Salt  Lake  City,  M. 
J.  Moore,  of  Los  Angeles,  Cal.,  and  M.  H. 
Straw,  of  Provo,  for  plaintiffs  appellants. 

Booth  &  Booth,  of  Provo,  for  intervening 
appellants. 

Wedgwood,  Irvine  &  Thurraan  and  Walton 
&  Walton,  all  ot  Salt  Lake  City,  for  resptmi' 
ents. 

WEBER,  J.  Plaintiffs  and  Interveners, 
designated  appellants  her^  have  appealed 
from  a  Judgment  la  favor  of  defendants.  Ap- 
pellants sought  to  foreclose  certain  mortgages 
upon  the  property  of  the  Utah  Lake  Ltind, 
Water  &  Power  Company,  one  of  the  defend- 
ants. The  Utah  Lake  I^d,  Water  &  Power 
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Oompany.  berdnafter  termed  reqpondecit,  was 
Ineocporated  In  1907  jmAer  the  laws  of  Utah. 
It  fklled  to  pay  tbe  Utab  state  corporation 
Ucoise  tax  for  the  year  1014,  and,  pnrsuant 
to  law,  its  rlgjit  to  do  business  was  annulled 
and  Its  charter  was  forf^ted  In  1015.  There- 
after, In  March,  1016,  after  its  charter  had 
been  torf^ted,  tbe  defunct  corporation  ob- 
tained Gtmtrol  of  tbe  capital  stock  of  the  Los 
AngeAeB  Mortgage  Company,  a  California  cor* 
poratton,  exdianging  for  the  shares  of  stock 
notes  execnted  by  rewondoit,  which  also  ex- 
ecuted mortgages  on  Its  property  to  secure 
the  notes.  The  foHowing  abridgment  of  the 
pleadings  and  proceedings  In  the  case  to  tbe 
time  of  trial  Is  tAkea  from  appellants'  brief: 

"As  appears  from  tbe  orl^lDal  and  first  amend' 
«d  complaint,  this  suit  was  brought  to  enforce 
payment  of  and  to  foreclose  two  of  the  notes 
and  mOT^nges,  bat  in  connection  therewith  tbe 
plaintilb  sou^t  for  and  obtained  tbe  appoint- 
m«it  of  a  recdver  upon  several  grounds,  among 
otihen^  forfeiture  of  th«  eunpany's  diarter 
under  tba  state  license  tax,  waste  and  ndsman- 
agemmt,  and  insc^T^icy.  The  corporation  ap- 
peared, and  both  by  demurrer  and  answer  chal- 
lenged the  validity  of  tbe  notes  and  mortgages 
aptm  tbe  grounds  that  tbey  were  not  authorized 
corporate  acts,  and  that  Uiey  were  executed  at 
a  time  when  the  company's  right  to  do  business 
and  its  charter  had  berai  annulled.  Tbe  first 
answer  aaaerts  that  the  obligntjons  are  void 
and  not  binding  np<m  the  corporation,  both  be* 
caoae  tbe  officer  who  acted  was  without  anthotk 
ity  in  the  premises,  and  because  tbe  corpora^ 
tiim  was  In  tact,  nnder  the  llcaise  tax  statute, 
nonexistent. 

"Tbe  answer  contains  also  a  counterclaim  un- 
der which  the  defendant  charges  the  vendors  of 
the  stock  with  deceit  with  respect  to  tbe  sale 
theretrf,  alleging  that  the  stock  aa  bought  should 
have  been  worth  about  $76,000,  but  was  actual- 
ly worth  much  leas,  so  that  the  d^ndant  soa- 
tained  damages  In  the  sum  ef  about  $42,000. 

**Upon  the  origdnal  and  first  amended  com- 
plaint, and  after  an  order  overruling  the  demur- 
rer and  upon  the  answer  of  the  defendants  and 
a  hearing  had,  the  court  appointed  a  receiver. 
After  the  appointment  of  tbe  receiver  and  prior 
to  the  hearing  on  tbe  merits  the  plaintiff  Hous- 
ton died,  and  his  widow,  as  executrix,  was  aub- 
stituted.  Upon  and  in  oonneCtloD  with  this 
substitution  she  filed  a  complaint  in  intoren- 
tiou,  setting  up  hoe  note  and  mortgage,  and 
praying  for  the  enftorcemoit  thereof  in  the  usual 
form.  Two  other  owners  of  stock  in  the  Los  An- 
geles Mortgage  Company,  Messrs.  Oore  and 
Starr,  sold  their  stock  to  the  defendant  at  the 
same  time  and  uader  the  same  circumatances 
in  the  same  transaction  as  the  plaiotiffs,  and 
they  also,  as  interveners,  set  up  and  sought 
tbe  enforcement  of  their  notes  and  mortgages. 

"At  tbe  heazing  tbe  plaintiff  Loy  filed  an^ 
other  .amended  oompl^t,  Tbi»  preserves  the 
essential  featnrm  of  both  tbe  original  and  first 
amended  complaint,  but  sets  up  the  Loy  note 
and  mortgage  and  asks  for  its  enforcem^t  with 
greater  certainty  and  clearness  tiian  in  either 
of  the  original  pleadings, 

"^e  defendants  filed  separate  answers  to  the 
Honstui  IntorentiM  and  the  Loy  amended 
complaiBt.   In  legal  dEect,  however,  ther  are 


snbstsntially  t^  same.  Tba  defendants  filed 
s^iwrats  answMs  to  tbe  Gore  and  Starr  Inter- 
ventimis.  These  are  not  tbe  same  In  fact  <a  in 
l^al  effect  as  the  answers  filed  to  the  Houston 
and  Loy  complaint,  but  in  view  of  the  proof 
actually  received  and  tbe  objections  and  rulings 
at  the  trial  practically  the  same  issues  were 
raised  in  the  Gore  and  Starr  Intwoitiona  as 
upon  the  other  pleadings. 

"The  intervHier  Houston  and  plaintiff  Ley 
filed  replies.  Tbe  defenses  raised  by  the  an< 
swera  are  in  substance  that,  since  the  charter 
of  the  defradant  corporation  bad  been  forfeited, 
it  had  ceased  to  exist,  and  could  not  act  by  an 
officer  nor  transact  any  business;  that  In  any 
event  tbe  officer  who  assumed  to  act  for  the  de- 
fendant c<»poratic»  was  not  authorised  and 
tbe  transaction  waa  not  ramducted  or  tbe  pa- 
pors  executed  In  accordance  with  law ;  and,  fur- 
thermore, that  tbe  purchase  of  stock  in  a  for- 
eign corporation  was  not  authorized  under  the 
purpose  clause  of  the  corporation,  and  the  note 
and  mor^aga  executed  as  ths  purdiasa  price 
of  this  stock  was  therefor*  ultra  Tires  and  T^. 
These  were  the  mat^al  defenses,  although  atat^ 
ed  at  length  and  in  cmmeetion  with  some  coUat- 
eral  and  InddMital  matters.  These  defenses  axe 
reiterated  In  objections  to  the  iatrodactiMi  of 
evidence 

"The  replies  in  substance  proceed  upon  the 
theory  and  allege  that,  if  tbe  charter  was  for- 
feited, or  If  tbe  officer  who  acted  was  not  duly 
autborized,  or  if  tbe  act  was  ti^cmd  the  pur* 
pose  (dause,  nerarthdeis  tbe  rlgbt  to  plead 
tiies*  dsfinses  had  been  waived  because  o<  tbe 
failure  of  the  corporation  to  rescind  and  be* 
caose  of  its  acts  exercising  ownership  over  and 
aijoying  the  benefits  from  the  property  re- 
ceived frtHu  the  transaction,  and  also  because 
the  corporation  bad  affirmed  tbe  contract,  in 
place  of  rescinding  it,  by  founding  a  claim  for 
damages  thereon  both  in  its  first  answer  in  this 
suit  and  in  an  independent  salt  toooght  in  Los 
Angeles;  also  that  tbe  transaction  bad  been 
ratified  by  a  long  course  ot  conduct  inconslst^ 
ent  with  disaffirmance  such  as  the  foregolni^ 
and  also  because,  tbe  contract  having  been  ful^ 
executed,  and  it  being  impossible  to  restore  the 
plaintiff  and  interveners  to  their  original  posi- 
tion, and  because  of  the  full  enjoyment  by  the 
corporation  of  the  fruits  of  the  transaction,  the 
corporation  would  be  estopped  to  plead  any  of 
the  defenses  asserted ;  also  that  tbe  tiansactlmi 
was  for  tbe  purpose  of  winding  up  the  comptc 
ny,  and  thus  aatborlsed  nndsr  tbe  statute  ex- 
tending tbe  hSa  ot  forfeited  diarter  eorporatitms. 

"At  the  trial  all  appellants  offered  in  evidence 
the  several  notes  and  mortgages,  first  estab- 
lishing as  a  preliminary  the  presidential  signa- 
ture of  the  corporation,  the  authenticity  of  the 
seal  affixed,  calling  attention  to  tbe  recitals  In 
the  mortgage  that  the  corporation  was  an  exist- 
ing concern,  and  that  the  president  was  au- 
thorized, offering  the  resolutions  of  t^e  board 
and  sto^h<^crs  empowering  tiie  president  to 
conduct  practically  aU  business  oa  bdialf  of  tbe 
company,  Induding  the  sale  and  other  disposi- 
tion of  idl  of  Its  assets,  the  borrowing  of  mon- 
ey, the  execution  of  notes  and  mortgages,  and 
the  entire  minute  book  showing  that  up  to  the 
last  meeting  held  by  tbe  board  these  resolutiona 
wtm  at  practically  each  meeting  affirmed  and 
read<«>ted.  Tbia  proof,  together  with  other  evi- 
dence offered,  was,  iipon  objection  mad^  ex- 
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dndedp  whwrapon  -mil  parties  rested,  and  the 
court  entered  Jodgmoit  dismisdug  all  the  com- 
pUinta.** 

Nnmnoas  errors  based  upoo  exclusion  of 
testimoay  are  assigned,  but  the  oaly  question 
that  need  be  considered,  and  which  la  ded- 
slve,  is  whether  a  corporation  whose  charter 
has  been  forfeited  for  the  nonpayment  of  the 
state  corporation  license  tax  in  this  state  may 
thereafter  engage  In  new  business  and  em- 
bark upon  new  enterprises.  The  statute 
(Ccnnp.  Laws  Utah  1917. 1 870  [chapter  10,  p. 
14,  Sesa.  Laws  1018J)  prOTldea: 

"Any  corpwatlon,  oTfanlced  nnder  the  laws 
of  the  tOTltory  or  state  of  Utah,  whose  fran- 
chise has  heretofore  spired  or  may  hereafter 
expire  hy  limltaticoi  or  by  forfeiture,  may  nev- 
erUtdesi  continue  for  the  purpose  of  winding 
up  its  affairs;  and  to  effect  this  purpose  may 
sell  or  otherwise  dtapoae  of  real  and  personal 
prt^rty,  sue  and  be  sued,  contract,  and  exeiv 
cise  all  other  incidental  and  necessary  powers." 

It  is  argued  by  counsel  for  appellants  that 
section  870  not  only  "extends  the  life  of  the 
corporation  for  the  purpose  of  winding  up  its 
affairs,"  bnt  that  it  Is  "a  modification  of  or 
the  creation  of  a  new  purpose  clause,"  and 
that  therefore  "the  question  whether  the 
transactions  in  question  are  beyond  the  pow- 
ers of  the  corporation  must  be  determined 
with  reference  to  whether  they  occurred  for 
the  pnrpose  of  winding  up  the  company."  Mr. 
Whitney,  the  president  of  the  Utah  company, 
repeatedly  made  the  statement  in  his  deposi- 
tion that  "the  purchase  of  che  stock  of  the 
Los  Angeles  Mortgage  Company  was  done  for 
the  purpose  of  winding  up  the  affairs  of  the 
defendant  corporation."  Mr.  Whitney's  state- 
ment ad  to  the  purpose  of  the  various  trans- 
actions  to  which  he  testified  is  a  bare  conclu- 
sion. The  undisputed  facts  are  that  a  corpo- 
ration that  was  dead  for  all  puri>oses  except 
for  winding  up  its  affairs  purchased  stock  In 
a  California  corporation,  took  charge  of  that 
corporation,  and  engaged  In  a  business  that 
was  beyond  the  scope  of  Its  powers  even  be- 
fore its  dvil  death.  Instead  of  winding  up 
the  affairs  of  the  company,  the  testimony  of 
Mr.  Whitney  indicated  an  attempt  to  resusci- 
tate it  The  purpose  is  well  shown  in  the 
following  excerpt  from  his  testimony: 

"If  this  Los  Angeles  Mortgage  Company  had 
been  a  going  institution  and  a  live  wire,  it  waa 
represented  to  me  that  I  could  sell  mortgages, 
and  that  we  could  sell  out  the  Utah  land ;  we 
could  get  money  enough  to  put  the  Utah  project 
in  shape,  such  as  California  people  like  to  have 
them.  They  like  cement  ditches  running  to 
every  40,  and  that  costs  lots  of  money,  and 
It  was  our  idea  to  raise  funds  by  mortgaging 
the  property,  building  cement  ditches,  and  then 
putting  it  on  the  market  and  selling  it  out." 

Mr.  Whitney,  for  the  respondent,  gave  to 
Otho  S.  Houston,  in  exchange  for  stock  in  the 
Los  Angeles  M(»t^ge  Company,  a  mortgage 
on  req^dent^s  property  for  fWfiSS,  gave  A. 


F.  Starr  a  mortgage  for  the  same  considera- 
tion for  ¥16,67S,  and  to  B.  8.  Gore,  for  tbe 
same  consideration,  a  mortgage  for  f4,275, 
gave  mortgages  to  the  Los  Angeles  Mortgage 
Company  amounting  in  all  to  f50,000,  and  a 
further  mortgage  to  the  Loe  Angeles  company 
for  $200,000.  The  (50,000  mortgage  was  in 
about  30  or  32  mortgages  ranging  from  $50O 
to  $2,000.  The  $200,000  mortgage  was  to  be 
sold  by  a  man  by  the  name  of  Henderson,  and 
the  money  used  in  improving  the  Utah  lands 
of  respondent,  building  concrete  ditches  and 
making  otlier  Improvements,  and  then  Hen- 
derson was  to  sell'  and  rent  the  Utah  land  in 
40  or  80  acie  tracts.  Mr.  Whitney  further 
testified: 

"I  sold  bonds  belonging  to  the  Los  Angeles 
Mortgage  Company  after  acquiring  the  stock 
and  realized  $17,000.  About  $1,600  in  inter- 
est has  been  paid  on  the  notes.  [  advanced  this 
for  the  company,  and  the  company  owes  me. 
Tbe  defendant  company  owns  the  stock  of  the 
Los  Angelas  Mortgage  C<xvoTati(Hi-  I  had  the 
corporation'i  seal  with  me  for  the  purpose  of 
executing  papers  for  the  defendant  oorporatioa 
in  Loe  Angeles.  In  dealing  with  the  plaintiffs 
X  told  them  that  the  company  tuid  tbe  right  to 
do  business  and  never  knew  or  thought  any- 
thing about  the  failure  to  pay  the  corporation 
tax.  I  was  trying  to  dose  the  company  up 
and  calculated  to  let  the  company  die  when  I 
let  the  cotp(»ation  tax  die.  The  transaction 
with  Houston  and  Loy  was  entered  into  for  the 
purpose  of  winding  up  the  company's  afEairs. 
I  thon^t  through  the  secniities  ot  the  Los  An- 
geles Mortgage  Company  I  could  borrow  $40,000 
with  which  I  would  wind  up  the  affairs  of  the 
company.  I  did  not  tell  Houston  and  Loy  that 
the  corporation  tax  had  not  been  paid,  and  I 
deliberately  failed  to  pay  tliat  tax,  and  I  thought 
I  had  a  right  to  dose  up  the  business.  The  de- 
fendant corporation  has  everything  I  received 
except  the  Ixmds  that  were  sold,  and  for  them 
the  corporation  received  $17,000  in  cash.  The 
stock  the  said  corporation  bought  gave  control 
over  the  assets  of  the  Los  Angeles  Mortgage 
CtHnpany,  and  through  this  control  the  defend- 
ant corporation  obtained  the  assets  of  that  com- 
pany as  set  ont  in  the  exliibita  signed  by  me. 
I  became  president  of  the  Los  Angeles  Mort- 
gage Company,  and  for  the  defendant  corpora- 
tion acquired  control  of  that  company.  The 
remaining  assets  of  tbe  Los  Angeles  corporation 
held  by  the  defendant  corporation  are  worth 
abont  $20,000." 

[1-4]  Whatever  may  have  been  Mr.  Whit- 
ney's puriMse,  his  acts  were  designed  and  cal- 
culated not  to  wind  up  the  affairs  of  the 
company,  but  to  enlarge  and  extend  its  field 
of  operation.  To  contend  that  these  transac- 
tions had  any  tendency  to  (dose  or  wind  up 
the  business  affairs  of  the  Utah  corporation 
is  n  mere  Juggle  with  words.  It  la  utterly 
fallacious  to  say  that  a  corimratlon  by  its 
corporate  death  is  given  everlasting  corporate 
life;  that  a  defunct  corporation  Is  endowed 
by  Ia;iv  with  enlarged  and  limitless  powers, 
and  that  It  may  enter  Into  realms  of  specn- 
latloa  from  which  It  wa«  excluded  wtiUa- 
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It  had  fnll  corporate  exlsteiie&  If  In  this 
case  tbe  corporation  conld  bny  the  8tf>cfc  of 
a  Galltomla  corporation  and  aigage  in  tlie 
loan  boslness  in  California,  It  could  aa  well 
engage  In  banking  in  Chicago  or  buy  and  oi>- 
erate  on  oU  well  In  Wyoming.  If  the  theory 
plausibly  presented  by  appellants  is  tenable, 
a  private  corporation  in  this  state  desiring 
to  enlarge  and  extend  its  powers  may  have 
its  charter  forfeited  by  failing  to  pay  Its  an- 
nual state  corporation  license  tax  and  th^ 
become  a  law  unto  its^,  engage  In  any  kind 
of  business  that  may  anit  the  fancy  of  its 
dUBo&cBj  and  become  a  buccaneer  on  fbe  high 
seas  ot  finance.  Sndi  Is  not  the  purpose  of 
the  law.  Tbe  evidence  shows  that  the  presi- 
dent ot  the  respondent  corporation  was  In 
1911  given  pon'er  by  the  board  ot  directora 
to  bOTTOW  money  and  execute  notes  and  mort- 
gages, and  It  is  daimed  that  under  those 
rescdutlous,  whi^h  were  never  resdudedt  he 
had  authority  to  execnte  the  notes  and  mort- 
gages sned  up<m.  How  an  anthwity  con- 
ferred during  tbe  lifetime  ot  a  corporation 
can  be  invc^ed  as  a  Justlflcatioii  for  Its  acts 
after  its  corporate  death,  and  while  linger- 
ing only  for  the  purpose  of  being  wound  up, 
is  a  question  that  is  answered  by  Its  mere 
statement.  Whatever  authority  the  president 
of  the  corporation  had  by  virtue  of  the  reso- 
lution of  the  board  of  directors  died  with 
the  corporation,  and  the  tact  that  the  of- 
ficer could  do  those  things  necessary  to  wind 
up  the  affairs  of  the  corporation  does  not 
Justify  the  assumption  that  he  had  the  power 
and  authority  that  may  possibly  have  vested 
In  him  before  the  charter  of  the  corporation 
was  fturfeited.  In  the  instant  case  it  is 
not  a  question  ot  ultra  Tires  acts,  as  a^ued 
by  aivelbuits.  An  ultra  vires  act  <tf  a  cor- 
poraticm  is  an  act  b^ond  tlie  powers  of  tbe 
corporation.  It  is  conceded  by  apptilants 
that  under  the  purpose  dause  the  purchase 
of  stock  in  another  corporation  would  be  be- 
yond and  outside  the  authorized  business  of 
ttxi  coi:poratlon,  and  therefore  ultra  vires. 
It  is  contended  that,  being  ultra  vires,  the 
acts  of  the  rorporatlon  in  buying  stodi  in  the 
Los  Angelefi  Mortgage  Company  could  be  rat- 
ified, and  that  they  were  ratified.  It  Is  un- 
necessary to  discuss  the  question  as  to  the 
effect  ot  ultra  vires  corporate  nets,  because 
in  this  case  the  acts  ot  the  defunct  corpora- 
tion were  more  than  ultra  vires ;  they  were 
wholly  void,  and  not  conflrmable,  and  not  a 
subject  of  ratificatlw.  The  dvlUy  dead  cor- 
poratl<m  could  not  ratify  those  things  that  it 
had  no  authority  and  do  power  to  do.  It 
was  neither  a  de  Jure  nor  a  de  facto  corpora- 
tion after  the  forfeiture' of  Its  charter.  In 
8  Fletcher's  Oyc.  Corp.  ft  6572,  it  is  said: 

**It  is  hardly  necessary  to  state  that  a  cor- 
poratioii  which  has  been  dissolved  cannot  coa- 
tinae  hnstness  as  a  going  coneeni.  Tbla  is  so, 
even  though  a  statute  continues  Its  existence 
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for  a  definite  or  ind^nite  time  to>  wind  up  the 

business." 

Referring  to  a  statute  providing  that  a  cor- 
poration may,  after  Its  dissolution,  continue 
tor  the  purpose  of  winding  up  its  business, 
the  same  author,  at  section  S636,  says : 

"Bat  such  a  statute  does  not  anthMlxe  it  to 
engage  In  any  new  buslneBB  transactions." 

See,  also,  7  B.  a      S  757,  p.  743. 

[5]  Where  a  corporation's  charter  is  for- 
feited In  this  state,  it  Is  the  duty  ot  the 
directors,  who  are  trustees  for  the  stock- 
holders and  creditors,  to  assemble  its  assets^ 
liquidate  its  indebtoduess,  and  goieraUy  con- 
duct  Its  afbirs  In  such  manner  as  will  prop- 
erly expedite  the  winding  up  of  the  corpora- 
tl<m*s  baslnesB.  No  such  course  was  pursued 
in  this  case. 

Henriod  t.  Bast  Tlntlc  Derdopment  Co., 
173  Pae  ISi,  Is  of  no  arall  to  aniellants. 
In  Qiat  case  there  was  a  mortgage  nixm  the 
property  ot  tbe  corporati(m,  and  the  board 
ot  directors  autliorlsed  a  cmfessiim  of  judg- 
ment on  the  mortgage  Indebtedness  to  pre- 
vent toredosur^  and  after  Qie  property  ot 
tbe  company  was  sold  to  satisfy  the  in- 
debtedness the  board  ot  directors  sdd  the 
company's  equi^  of  redonptlon,  paid  off 
all  the  outstanding  Indebtedness  of  the 
company,  and  distributed  what  remained 
in  their  liands  am<mg  the  stockholdeiB  who 
had  not  forfeited  their  shares  of  stock.  The 
corporation  did  not  engage  in  new  business, 
and  the  acts  of  the  directors  were  dearly 
for  the  purpose  of  winding  up  the  affairs  of 
the  corporation.  Speaking  of  the  failure  to 
pay  the  corporation  tax  for  the  year  1014,  the 
court  said : 

"By  reason  of  that  fact  Its  diarter  was  for- 
feited in  April,  191S,  and  thereafter  It  conld  no 
longer  legally  carry  on  the  business  for  which 
it  was  organliedi" 

[I]  Nor  can  those  who  deal  with  a  deftmct 
corpora  tl<ni  and  with  Its  trustees  say  that 
they  were  Innocent  parties  to  the  transactim 
and  were  ignorant  of  the  status  of.  the  cor- 
poration. The  prodamatlon  of  the  Governor 
ot  this  estate  forfeiting  the  charter  of  the 
Utah  Lake  Land,  Water  &  Power  Company 
in  1915  was  notice  to  all  of  the  world  that 
thereafter,  unless  reinstated  within  the  time 
by  law  provided,  that  corporation  had  no 
right  ancl  no  power  to  engage  In  any  business 
whatever  except  such  as  would  be  necessary 
for  the  purpose  of  winding  up  Its  affairs. 

The  receiver  of  the  defunct  corporation  has 
In  his  possession  the  shares  of  stock  obtained 
from  appellants;  respondrat  has  In  Its  an- 
swer tendered  tbe  stock  to  them,  and  they 
are  entitled  to  it  from  the  receiver.  The 
record  shows  that  the  Utah  Lake  Lai^  Wa- 
ter &  Power  Company  received  numey  fMm 
the  tzeasuxy  ot  the  Los  AngelM  Mtvtgacs 
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Company,  bat  fliat  cfMnpsay  Is  not  a  party 
here.  If  money  was  wrongfully  transferred 
from  file  treamry  of  the  Lob  Angeles  compa- 
ny to  the  xeBpcfo&eot'B  treasury,  that  fact 
makes  the  California  corporation  a  creditor 
of  defendant  eozporatlon,  bnt  sndi  fitcts  are 
not  relevant  to  any  Isanes  In  Oils  case.  What- 
ever claims  the  Zios  Anffdes  Mortgage  Com- 
pany may  have  for  money  had  and  oMained 
ChDnot  be  adjudicated  In  this  proceeding. 
Tha^  money  belongs  to  the  mortgage  com- 
pany, not  to  plalntm  and  Interveners. 

Judgment  affirmed,  with  costs  to  xeqpond- 
ents. 

CORFBCAN.  O.  3.,  and  FRIOK.  OIDIDON, 
and  THDBMAN,  JX,  concur. 


HAMBUN  T.  STATB  BOARD  OF  I^AND 
COITRS  et  aL  (Na  S420.) 

(Sapreme  Court  of  Utah.  Dee.  20, 101ft) 

1.  Public  lakds  ^=>181— Requibiuent  that 
pbeterence  bight  afpxjcation  fob  pvb- 

CHASa  or  BCHOOI,  LAND  "UnST"  BK  ICADB 
WrTHIN  90  DATS  Ot  TIXJKO  OW  PUT  KOT 
ICANDATOBT. 

FoUnre  of  oecnpont  of  school  state  lands 
claiming  under  original  settlers  to  make  prefer- 
enoe  il^t  appUcatiui  to  purdbase  land  within 
90  days  after  plat  has  been  filed,  under  Comp. 
Laws  1917,  I  5588,  providing  that  applicatioii 
"must"  be  made  within  such  time,  does  not 
predude  state  board  of  land  commissioners  from 
Issuing  certificate  of  sale  where  no  other  bih 
plteation  bss  been  made  between  date  of  filing 
of  plat  and  making  occupant's  apidicadon; 
the  word  "must^  not  bdng  mandatcvy  In  view 
of  Rev.  8t  n.  S.  I  2266. 

[Ed.  Not&r-For  other  deflnltlona,  see  Words 
and  Phrases,  First  and  Second  Series,  Host] 

2.  JuDOionvT  «=»1-~-Relibf  to  be  coitsibtert 

WITH  am.E8  OF  PRAOnCB  AFPLICABU  TO 
PABTIOI7LAR  PBOOBSEDINOS. 

Courts  must  proceed  in  an  ord«iy  maimer, 
and  the  tellef  awarded  In  a  given  case  must 
be  sudi  as  is  coiuistent  with  the  miss  of  prac- 
tioe  applicable  to  the  proceedings  In  which  the 
relief  Is  sought. 

8.  Mardaicus  «s»86  —  Ibsuakoe  of  oebttti- 
OATB  of  sals  to  ocohpaut  of  bchooi.  land 

NOT  AN  nCPSBATlVB  DUTT. 

Under  Comp.  Laws  1917,  |  7391,  writ  of 
mandamus  will  not  be  granted  to  compel  State 
Board  of  Land  Commissioners  to  issue  certifi- 
cate of  sale  to  occupant  of  school  land  claiming 
under  original  settler  and  applying  therefor  un- 
der section  6588,  providing  that  such  occnpant 
"may  be  permitted  to  porclmae  sudi  lands,"  the 
issuance  of  the  certificate  not  being  an  impera- 
tive du^.i' 


1  Hllefl  T.  Wells,  a  UUb,  6S,  a  Foe.  B84;  State  ez 
ral.  Bishop  T.  UoretaDUM  at  aL,  n  Utah,  XU,  112 
Fse.  169. 


Original  mandamus  proceeding  by  Neaf 
Hamblln  against  State  Board  of  l4md  Com- 
missioners and  oOun.   Pstemptory  writ 

denied, 

F.  B.  Scott,  of  Salt  Lake  City,  for  plalntlflT. 

Don  B.  Shields,  Atty.  Gmi.,  and  O.  C.  Dal- 
by,  James  Wolf^  and  Herbert  Van  Dam,  Jr., 
AssL  Attys.  QoL,  for  d^^idants. 

THCBMAN,  J.  The  ptalntUt  by  tbta  pro- 
ceeding requests  the  court  to  Issue  a  peremp- 
tory writ  of  mandate  reqtilrlng  the  defe;<dajit 
l>oard,  its  president  and  secretary,  to  Issue  to 
plaintiff  a  certificate  of  sale  for  certain  st-hool 
land  described  In  the  aiHTllcatlon.  The  ap- 
plication Is  supported  by  the  affidavit  of 
plalotUTs  attorney  and  shows  the  following 
facts:  That  one  of  platntUTs  predecessors  in 
Interest  settled  upon  said  land  about  40  years 
ago,  buUt  a  house  thereon,  lived  there,  culti- 
vated the  land,  and  raised  valuaUe  cn^s  of 
com,  bay,  and  pasturage;  that  another  pred- 
ecessor of  plaintiff  lived  upon  and  cultivated, 
said  land  and  finally  conveyed  his  Interest  to 
plalntifl,  who  thereafter  lived  upon  the  land, 
cultivated  the  same,  and  still  continues  to 
live  upon  and  occupy  the  promisee;  that  a 
I^at  of  the  survey  of  said  land  was  filed  In 
the  local  land  office  February  26,  1918,  and 
in  AiMll  next  f(^owlng  idalndfl  Instmctel 
his  attorney  to  prepare  for  him  a  preference 
right  api^caUon  and  mail  It  to  lOaintlfr  at 
Eanab,  Utah,  for  his  signature;  tliat  said 
a]H>Uratlon  was  prepared,  according  to  In- 
structions, by  said  attorney,  and  instead  of 
reaching  Eanab  as  expected  by  plaintiff  It 
was  held  and  retained  In  the  post  office  at 
ECanosh,  Utah,  from  May  14  until  August  17, 
1918;  that  on  failure  to  receive  Bald  applica- 
tion from  his  said  attorney  plaintUf  causet) 
said  attorney  to  prepare  another  application, 
and  the  same  was  prepared,  signed  by  plain- 
tiff, and  filed  In  said  land  office  July  9,  11>1.S. 
PlalntUTa  affidavit  further  shows  that  In  the 
ordinary  course  ot  mall  the  first  application 
prepared  by  his  attramey  would  have  reached 
Kanab  In  time  to  be  signed  by  i)Ialntiff,  re- 
turned, and  filed  in  the  office  of  the  defend- 
ant board,  within  the  time  required  by  law. 
The  affidavit  also  shows  that  plaintiff,  at  the 
time  of  filing  his  preference  right  application 
as  above  stated,  deposited  with  the  def«idatit 
board  the  sum  required  by  law  as  a  first  pay- 
ment, and  that  at  said  time  there  was  no 
other  application  pending  for  the  purchase  of 
the  land. 

Defendant  board,  answering  said  affidavit, 
admits  snbstantiaily  all  the  facts  alleged,  but 
denies  the  poww  of  defendant  to  comply  with 
the  demand.  It  also  denies  that  It  owes  any 
duty  to  plaintiff  in  respect  to  the  land.  Inas- 
much as  plaintiff  failed  to  file  his  preference 
right  aH>ll<^tlon  In  time  as  provided  In 
Comp.  Laws  Utah  1917,  S  5588.  The  answer 
is.  In  effect,  a  general  demurrer,  and  we  are 


4t»For  other  ossos  ses  stma  topic  and  KET-KUHBEH  la  ftlt  Kay-Numbsrsd  Dtseits  and  ladexM 
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dl^oeed  to  treat  It  as  sucSi  In  OTder  that  Uie 
case  may  be  ftoally  dlspoeed  of  as  far  aa  thla 
form  of  action  Is  conoranecl. 

The  sectlMi  of  Hie  statute  above  referred 
to  reads  as  fellows: 

"Actaal  and  bona  flde  settlers  or  oeenpsnts 
who  have  fanprared  unsurveyed  state  school 
lands,  and  were  fw  two  rears  prior  to  the  exten- 
fioQ  of  the  United  States  surrey  over  aaid  laads 
aetnal  settlers  or  oecapanta  thereof,  or  vho  hold 
the  flame,  or  the  pose^sioD  thereof,  by  purchase 
from  the  original  settlers  or  their  assigns,  said 
original  settlers  having  resided  upon,  occupied, 
or  cnltiTatcd  said  lands  for  two  years  prior  to 
the  extension  <^  the  surveys  of  the  United  States 
over  tb»  same,  may  be  permitted  to  purchase 
tach  landa  at  private  sale  at  the  appndsed  val- 
uatiMi  tbmoi.  Applications  to  mi^  sudi  por- 
chase  hj  ssid  preferred  daimants  must  be  made 
vithin  ninety  days  after  the  plats  of  said  sur- 
veys bave  been  filed  In  the  United  States  land 
office.** 

In  soKMNTt  of  Its  coDl»itl(Hi  Uuit  It  m  wlth- 
ont  pow«r  to  grant  ^alntUFs  apidlcatlOD  for 
a  oKtlfieato  of  m3B»  defendant  InalBts  ttiat 
the  word  "most,'*  in  the  last  aenteoce  of  the 
sectkm  oooted,  i»  nundatocr  In  substance 
and  mining  u  wdl  b»  In  £onn ;  tiiat  plain- 
tiff, baring  failed  to  file  his  preference  right 
appUcatlon  wStUn  tbe  time  xequlred  try  law. 
thertijy  lost  his  preference  rlgbt  and  now  has 
no  better  right  tiian  any  other  dtlaen.  On 
fike  otiier  hand,  tbe  plain tUT  contends  that 
Oie  wood  "mu^**  In  die  aectlmi  Qooted,  ia 
directory  merely^  and,  Inaamodi  oe  tbere 
was  no  other  application  to  pnrcAiaae  said 
land  pending  at  tbe  time  be  filed  his  i«)pllca- 
doo,  tbe  board  bad  power  to  recognise 
his  pr^ereace  right  and  should  have  done 
BO  by  accepting  bin  money  and  issuing  to  him 
a  oertlflcate  ct  sale. 

Bo(b  parttea  display  cmtfdsrable  learning 
tar  dtocosBlng  tbe  aoesUon  as  to  wbettier  the 
word  "most,"  as  used  in  the  language  refer- 
red to,  is  mandatory  or  dtreetoiy.  We  deem 
it  unnecessary  In  tbia  case  to  enter  luxm  a 
metax^yslcal  dlSfttdsltlon  concerning  tbe 
dasB  to  whldi  th^  word  belonga  A  fftr  more 
sattafactory  stdutlon  of  Qie  question  may  be 
foond  by  restating  to  cases  wburein  the  cm- 
troUing  facts  and  principles  are  substantlaUy 
the  same,  or  closely  analogous. 

United  States  Bevised  Statutes  1S78,  S 
226^  relating  to  ive-emptloa  rights  of  set- 
tlers of  the  nnsorreifed  publla  domain,  reads: 

"In  regard  to  asttlMmits  which  are  antluv 
ized  apon  onsnrveyed  lands,  the  pre-emption 
daimant  ahall  be  In  all  cases  reauired  to  file 
his  declaratory  statement  within  three  months 
from  the  date  of  tbe  receipt  at  the  district  laud 
<^oe  ol  the  approved  plat  of  the  township  em- 
bnudng  sach  pre-emption  settlement" 

It  will  bardly  be  oontMided  tbat  thm  is 
any  material  dlfferenoe  In  principle  in  the 
meaning  and  eOect  of  the  langnage  eII^^oyed 
In  ttie  sectlim  last  quoted  and  tbat  employed 
is  sectlm  668S  of  our  statute,  upon  wtai(^ 
defendant  rdies.  Indeed,  It  Is  fair  to  pre- 


sume that  our  Legislature  In  tbe  ouuAmoit 
of  section  5588  bad  In  mind  the  congressional 
enactment  above  Quoted  and  used  it  as  a 
model  for  the  accompUstiment  of  a  purpose 
substantially  similar.  The  words  "shall  be," 
In  the  section  last  quoted,  are  just  as  man- 
datory In  form,  and  apparently  Just  as  per- 
emptory  In  tttdt  meaning,  as  is  the  word 
"must"  in  the  Utah  stetote. 

In  oonstming  the  section  of  the  act  of 
Congress  above  quoted,  as  far  as  we  have 
been  able  te  ascertain,  the  courts  have  uni- 
formly held  It  to  be  directory  only,  ^e 
cases  in  mind  have  all  arisen  between  con- 
flicting (OalmantB^  and  where  tbere  were  no 
intervening  ri^te  as  in  the  case  at  bar. 

In  Landsdale  v.  Daniels,  100  U.  S.  113,  25 
li.  Ed,  687,  the  cootest  arose  between  two  pre- 
emption claimants,  both  of  whom  settled  up- 
on ttie  land  before  It  was  surveyed.  The  de- 
fendant filed  bis  declaratory  statem^t  la 
the  land  office  about  two  months  before  the 
plat  of  the-  survey  was  filed.  The  plaintiff 
did  not  file  his  dedaratlon  until  more  than 
two  years  after.  Uue  paragraph  of  the 
court's  opinion.  Illustrating  its  views  up<»t 
this  qnestl<m,  is  of  sutQcLent  Importance  to 
quote  at  Iffiigth.  Alt&r  refwrlng  to  other 
qoeetUms  that  had  been  disposed  oA  the 
court,  at  page  m  of  lOO  U.  S.  (26  L.  £d.  587), 


"Snppose  that  is  so,  still  the  defendant  in- 
sists that  he  was  entitled  to  the  patent  because 
tbe  plaintiff  did  not  file  his  declaratory  state- 
ment until 'more  than  two  years  after  the  plats 
of  the  survey  of  the  land  were  returned  into 
the  local  offices.  Grant  that,  but  it  only  shows 
that  both  parties  settled  upoa  the  land  while  it 
wss  nnsnrv^ed,  and  tliat  eadi  was  to  some  ex- 
tent in  ftmlt  in  filing  his  dedaratcwy  statement, 
the  difference  bdng  that  the  defendant  filed  his 
before  he  had  any  right  to  file  It  under  the  pre- 
emption act,  which  rendered  it  a  nullity,  and 
that  the  phdntiff  did  not  file  the  required  notice 
of  claim  until  tbe  time  allowed  by  the  amenda- 
tory act  had  expired.  Such  a  notice,  if  given 
before  the  time  allowed  by  law,  is  a  nullity; 
but  the  rule  Is  otherwise  where  It  Is  filed  sub- 
sequent to  tlie  period  prescribed  by  tlie  amenda- 
tory act,  as  in  the  latter  event  it  is  held  to  be 
operative  and  stuDdoit  unless  some  other  p«non 
had  previously  commenced  a  settlemeBt  and 
given  the  required  notioa  of  claim"— dting  au- 
thorities. 

To  tbe  same  effect  are  Johnson  t.  Towsl^, 
IB  Wall.  72,  20  K  Ed.  485;  HoUlngshead  r. 
Slmms^  61  Oal.  168.  See,  eilBo,  Poppe  v. 
Afbeam,  4St  Gal.  600;  Bfoore  v.  Northern 
Pa<^c  By.  Ga,  43  Land  Dec;  175. 

[1]  Our  InvestlgatitHi  of  tliis  questlim  fails 
to  discover  any  case  in  oonfilct  with  these 
decisions;  nor  does  tbere  a^tear  to  bs  any 
logical  reason  against  tbe  doctrine  tha;i^ 
announced,  ^lere  being  no  apidlcatlfm  by 
any  one  else  between  the  date  of  filing  tlw 
plat  and  the  date  plaintiff's  preference 
right  ai^licatlon,  we  are  of  the  (^tinitm  the 
defendant  board  bad  power  to  grant  the 
plaintiff's  emdlcatlon  and  Issue  to  bim  a 
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certlflcate  of  sale,  notwithstanding  more  tban 
90  days  had  elapsed  aitee  the  idat  ^8  filed. 

{2]  But  the  power  of  the  board  to  grant 
the  aiHi^catlon  and  lame  the  certlflcate,  and 
the  power  of  this  court  to  compel  the  board 
to  do  so  by  writ  of  mandamus,  pres«its  en- 
tirely different  qaeettons  tor  our  consddera- 
Uon.  If  this  were  an  equitable  proceeding, 
under  the  facts  dlsdosed  by  the  record,  we 
would  hare  no  beeitancy  In  granting  jrfaintiff 
sncb  equitable  relief  as  would  be  equlTolent 
to  the  relief  he  seeks  In  this  proceeding.  But 
courts  must  proceed  In  an  ordeiiy  manner, 
and  the  relief  awarded  in  a  glT^  case  must 
be  such  as  is  oonslstoit  with  the  rules  of 
practice  ap;dleable  to  the  proceeding  In  whidi 
the  relief  Is  sought  Plaintiff  in  this  case 
has  aisled  for  a  writ  of  mandate,  and  the 
nature  of  the  proceeding  is  smfli  that  the  re- 
liei  cannot  be  obUlned  if  the  defendant  had 
any  discretion  In  the  matter  of  refodng  to 
issue  Qie  certlflcate  of  sale.  In  26  Gyc.  167. 
the  aoUior  Bays: 

"The  pnrpose  of  a  writ  of  mandamus  is  to 
enforce  the  performance  of  a  dnty,  end  where  a 
positive  official  duty  is  enjoined  by  law  upon  any 
court,  board,  or  officer,  and  no  discretion  is 
given  as  to  tiie  mode  or  manner  of  performance, 
mandamus  ia  the  proper  remedy  to  comtwl  its 
performance." 

Again,  the  same  anOior.  at  page  162  of  the 
same  volume,  says: 

"The  duties  which  will  be  enforced  by  manda- 
mus must  be  sudi  as  are  clearly  and  peremp- 
torily enjoined  by  law.  Where  for  any  rea- 
son* the  duty  to  perform  the  act  is  doutxtfui, 
the  oUigation  is  aiot  regarded  as  imperatiTe, 
and  the  applicant  will  be  left  to  his  other  rem- 
edies. So  when  the  statute  prescribing  the 
duty  does  not  clearly  and  directly  create  It;  the 
writ  wfU  not  lie." 

And  again,  at  page  155: 

"Mnndamns  cannot  be  employed  as  a  general 
rule  for  the  enfOrcemoit  of  equitable  rights." 

Our  own  atatnto,  Comp.  Laws  tTtah  1017, 
i  7391,  relating  to  mandamus,  says: 

"It  may  be  iasued  by  the  Supreme  Court, 
or  by  a  district  court  or  a  judge  thereof,  to  any 
inferior  tribunal,  corporatitm,  boazd,  or  person, 
to  compel  the  performance  of  an  act  which  the 
law  specially  oijoins  as  a  dnty  resulting  from 
an  office,  truM.  or  statioa." 

The  doctrine  enunciated  by  Oya  has  been 
applied  by  tills  conrt  in  numerous  well-ccm- 
sldered  cases.  In  Miles  t.  Wells,  22  Utah, 
66,  at  page  66.  61  Pa&  6S4,  at  paea  687.  It  is 
■aid: 

"The  court  has  no  Jurisdiction  to  direct,  by 
msndamus,  how  the  discretionary  power,  in  the 
premisra,  vested  in  the  board  by  the  statute, 
shall  be  exerdsed." 


BBFOBTBB  (Dtab 

In  State  ex  rd.  Bishop  v.  Mor^ouse  et  a1.. 
38  Utah,  234,  m  Pac.  168,  the  first  and  sec- 
ond paragraphs  of  the  qrlUibiia  state  tbe 
principle  as  foUowa: 

"To  authorise  a  writ  of  mandamus  against  a 

public  officer,  relator  must  show  a  clear  ri^ht 
to  the  iwrformance  of  (he  act  demanded  with 
the  corresponding  duty  upcm  the  officer  to  per- 
form such  act. 

"The  action  of  a  public  officer  which  requires 
the  exercise  of  discretion  will  not  be  reviewed 
by  mandamus,  uuleas  he  is  guilty  of  a  dear  and 
willful  disregard  of  duty  or  acts  capridoualy 
or  with  partiality." 

Tar  other  Utah  easeo,  see  citations  n'nder 
aectl(Hi  7301.  anpra. 

[I]  Berortlng  now  to  aectim  6588  of  the 
statute,  heretofore  quoted,  It  cannot  be  suc- 
cessfully contended  tiiat  the  duty  of  the  de- 
fendant board  to  Issue  the  certificate  la  Im- 
perativ^y  enjoined  by  law.  Neither  can  It 
be  said  ttiat  tba  duty  Is  dear  and  imequlvo- 
caL  In  the  drcumstancea  detailed  in  the 
statute  it  la  said  tHe  settle  *fNoy  be  permit- 
ted to  pnrdiaae  sadi  lands  at  prfrabe  sale  at 
the  appraised  Talne  theieoC"  (Italics  ours.) 
TtM  language  certainly  la  not  mandatory  In 
form.  Tbera  may  be  many  reasons  why  the 
board  dumld  not  Issue  a  oortlflcate  of  sale  to 
an  applicant  even  where  be  complies  with  the 
statute  filing  his  aK>Ucattoa  in  tlme^  Tbo 
preference  right  appilcatloo  In  the  present 
case  does  not  ereo  tfiow  that  tlie  pocsoooion 
and  occupancy  of  the  land  by  plaintiff  and 
his  predecessor  in  Interest  have  been  ezdlu- 
s1t&  For  aught  that  appears  la  tbe  record, 
there  may  have  been  otbers  ^tiito  In  tbe  course 
of  time  might  onne  forwanl  assarting  prefM- 
eoce  rights  and  demandbig  ooHflcates  of 
sale.  We  are  not  assuming  that  such  is  even 
probably  the  case^  for  no  sndi  defuse  is  set 
up  in  the  answer,  but  it  serves  to  lllnstrate 
the  proposition  that  the  Issuing  of  a  certifi- 
cate to  any  particular  person  Is  not  made  by 
statute  an  Imperative  duty  on  the  part  of  the 
board.  In  any  event,  plaintiff  lias  not  placed 
himself  in  position  to  demand  the  relief 
prayed  for  in  "this"  proceeding.  Having 
failed  to  do  what  the  statute  says  he  "must" 
do,  he  Is  not  In  position  to  compel  tbe  board 
by  writ  of  mandate  to  do  what  tbe  stetnte 
only  says  "may  be  permitted.** 

Notwithstanding  the  conclusion  arrived  at 
we  have  no  doubt  tiiat,  .when  the  defendant 
becomes  acquainted  with  the  views  of  the 
court  as  to  its  power  In  the  premises,  it  will, 
of  Its  own  accord,  reconsider  platntitrs  ap* 
plication  and  do  what  Is  Just  and  proper  un- 
der all  the  drcumstancea  of  the  case. 

The  peremptory  writ  of  mandate  Is  denied. 

CORTMAN,  a  J.,  and  FBICE,  WIBBEB, 
and  6IDB0X,  JJ.,  concur. 
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WOODCOCK  T.  BOAKD  OF  1IIDUGA.TI0N 
OP  SALT  LAKB  CITT  et  aL  (No.  8400.) 

(Suprema  Court  of  Utah.   Jan.  13,  1020.) 

1.  hL&iTDAicnB  ^=»14S— Injcted  euflotA  hat 

FESSOIfAI^T  MAINTAIN  KAHDAICUS  TO  COM- 
PKL    FATliEHT    OF    COUFENBATIOH  UNDBB 

WoKSJiZN'B  Compensation  Act. 
A  school  teacher  who  was  awarded  com- 
jKnsation  for  personal  injuries  by  the  Indua- 
trial  Cooimiasion  may  sne  in  mandamus  in  her 
own  Bune  to  compel  the  sdiool  board  to  pay 
th«  compensation  awarded;  Comp.  Lam  1917, 
I  3180,  ^mMins  fbat  audi  an  action  ooold  be 
broucbt  in  the  name  of  tba  atate,  proriding  only 
a  comnlatiTO  remedy. 

2.  Massamus  «b»14S— Pabtt  BBRSFIOIAIXT 
IMTBBBaiKD  HAT  MAINTAIN. 

Maudamns  ia  a  special  prooeedinc  which 
the  putr  iMDcAcially  intanated  may  alwaya 
institute  and  maintain  in  hia  own>name  and 

8.  Schools  ahd  school  Disnxcn  ^8»88— 
Not  UABUE  roK  fbsqnai.  uijdbib. 
Actiims  for  damages  for  personal  Injariea 
will  not  lie  against  school  districts;  such  dis- 
tricts being  corporationa  with  limited  powers 
which  act  merely  on  behalf  of  the  atate  in  dis- 
charging the  duty  of  edncating  the  children 
of  school  age  in  the  public  schools  created  by 
the  general  laws. 

4.  MAfflEB  AND  SBBVANT  «=»383— FaZLUBB  Or 
COUPEIfSATIOIf  ACT  TO  PBOVIDE  HOW  FUNDS 
BHAZX  BK  BAIBED  DOBS  HOT  BBLXBfB  SCHOOL 

Biaraicts  nou  PATxne  ^ctucPBUBAnoH  nw 

INJUBT  TO  TKAGHBB. 

While  the  WoAmn's  Compensation  Act 
merely  EVqnirea  school  districts  to  pay  compen- 
■aticm.  uid  does  not  provide  bow  the  fond  to 
pay  the  compensation  ahall  be  raised,  yet  that, 
standing  alone,  woTdd  not  neecsBarily  relieve 
a  school  district  from  the  power  or  duty  of 
paying  oompensatim  awarded,  nor  would  tbe 
fact  that  tbe  school  hinda  partake  of  the  nature 
of  trust  funds. 

5.  Uastkb  and  sesvant  «s»348— Compensa- 
tion UNDBB  WOBKUKN'a  COMPBNSATIOIC 
ACT  HOT  DAMAQBS  BUT  BALART. 

Compensation  awarded  nnder  the  Woric- 
■aen's  Oranpensation  Act  is  not  damages  for  in- 
joties  sustained,  but  ia  compensation  pure  and 
simple,  being  merely  uother  term  for  salary 
or  wages. 

6.  CONBTlTUnONAX.  LAW  «=»7CK1)  —  COUBTS 
MAT  HOT  BTBIKB  DOWN  UW8  BECACSB  LACK- 
INS  IN  DBTAUm 

Hie  courts  may  not  strike  down  laws  or 
refuse  their  aoforeement  because  they  may  be 
imperfect  or  lacking  in  some  detail;  It  Ming 
the  dn^  d  the  court  to  enforce  the  law  as  it 
finds  ft,  regardless  of  what  Uie  results  fn  a  par- 
ticnlar  ease  may  be. 

T.  Habtbb  ahd  sebvant  «=»383— Compenba- 
noN  roB  nrjVBixs  to  teachxb  uhdeb 
Wobkmbh'b  Cokpbnbatioh  Act  patablb 

OUT  or  "SUPPOBT  AND  MAINTBHAHGE"  FUHD. 

Under  Wotfanen's  CompensatiOD  Act  a 
•dool  board  Is  liable  to  an  injured  teacher 
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(or  an  amount  awarded  to  ha  as  oompensatitm 
by  the  Indnstrlal  Cmni^aaion,  and  such  amount 
is  payable  out  tlw  funds  that  are  raised  by 
taution  for  the  support  and  maintenance  tit 
tbe  Bcho<d8;  tbe  term  "support  and  mainte- 
nance" tmder  Comp.  Laws  1917,  f  4704,  being 
ample  in  scope  and  meaning  to  cover  compensa- 
tion provided  for  in  the  act,  where  the  school 
district  has  not  contributed  to  the  state  insur- 
ance fund. 


8.  Statutes  «=9l81(l}— Ihtbhx  husx  bx  oit- 

EN  KFFEOT. 

Unless  there  is  Boam  oonstitutionel  or  other 
fundamental  objection,  it  is  the  duty  of  the 
courts  to  place  such  a  construction  upon  the 
different  provisions  of  the  statutes  as  will 
make  tba  legislative  intention  effecttve,  unless 
prevented  from  doing  so  by  tlie  ordmary  rules 
and  canons  of  interpr^tion  and  construction. 

9.  Schools  and  school  distsioib  ^112— 

AVABD  OF  OOMPEHSATIOH  HBBD  HOT  BE  TKBl- 
VIBD  OB  AUDITED. 

Compensation  awarded  a  aehool  teacher  tin- 
der the  Woikmen'a  CiHnpensatton  Act  Is  a  liq* 
nidated  claim  partaking  of  the  nature  of  a 
judgment  i^inst  the  school  district,  and  the 
board  has  no  discretiim  rejecting  its  allow- 
ance or  payment,  and  hence  it  need  not  ba 
verified  or  audited. 

10;  Mahdakub  ^9lO— Right  to  havb  act 

PBBFOBMBD  MUBI  BK  CLEAB. 

Where  public  officers  are  sought  to  be  co< 
erced  by  a  writ  of  mandate  to  do  certain  acts, 
the  right  of  the  plaintiff  to  have  the  acts  per- 
formed must  be  clear,  and  the  corresponding 
duty  upon  the  officer  to  do  the  required  act 
must  be  correspondingly  clear. 

11.  BiANDAMus  ^=9lS4(4)— Will  hot  ub  to 

COMPEL  OFFICEB  TO  MAKE  PATMEKT  IN  AB- 
SENCE OF  FUNDS. 

While  a  public  officer  or  board  may  by 
mandamus  be  coerced  to  pay  a  particular  claim, 
in  order  to  obtain  a  peremptory  writ  for  pay- 
ment, it  must  be  all^fed  and,  if  denied,  proved 
that  snd)  officer  or  board  baa  funds  with  which 
to  pay  that  particular  claim.  ^ 

12.  Mandamus  «=s>100  —  School  boabd  mat 
BB  bsquibbd  to  pat  oompenbatioh  to  in- 
jubed  teaches  in  absence  of  special  ap- 
pbopbiation. 

Mandamus  vriU  lie  against  a  school  board 
to  con^iel  payment  of  compensation  awarded 
under  the  Workmen's  Compensation  Act  If  the 
board  has  anfficient  money  in  tbe  support  and 
maintenance  school  fond  to  pay  the  claim,  al- 
though the  board  has  not  made  a  special  ap- 
proi^tion  for  1ib»  payment  of  compoisation. 

Proceeding  In  mandamus  by  Bad  R  Wood- 
cock against  the  Board  of  Education  of  Salt 
Lake  City  and  otbers  to  compel  payment  of 
compensation  awarded  under  the  Workmen's 
CompensatlMi  Act  Writ  denied. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  a  Dol- 
by, Jaa.  Wolfe,  and  Herbert  Van  Dam,  Jr., 
Asst  Attys.  Gen.,  for  plalutift. 

Oheoey,  Jraisen  &  Holman,  of  Salt  Lake 
CSty,  for  defendants. 


4b9ror  oUmt  easM  so*  wme  topic  and  KBT-NUMBBR  In  all  Ker-Numbwed  DifwtB  osd  IndeiM 
'HamMIn  v.  Ststo  Board,  1S7  Pae.  ITS. 
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FRICK,  J.  The  plaintiff  ffled  an  appUca- 
tlon  In  this  court  In  which  she  prayed  for 
an  alternative  writ  of  mandate  against  the 
defendants  aa  officers  and  members  consti- 
tuting the  board  of  education  of  Salt  Lake 
City,  and  also  against  said  board  as  such. 
In  her  application,  after  stating  the  neces- 
sary Jurisdictional  facts  and  the  usual  mat- 
ters of  inducement,  she  In  substance  alleges 
that  on  a  certain  day  named  she  was  In  the 
employ  of  said  board  of  education,  herein- 
after styled  board  merely,  as  a  teacher  in 
the  public  sdioola  of  Salt  Lake  Olty;  that 
on  a  certain  day  she,  In  the  course  of  her 
employment,  sustained  certain  personal  in- 
jurlee;  tliat  she  had  duly  made  an  applica- 
tion to  the  Industrial  CJonunlssion  of  this 
state,  hereinafter  called  commlsslMi,  to  be 
awarded  c<Hnpensatloo  for  the  injury  sustain- 
ed as  aforesaid ;  that  upon  dne  notice  to  said 
board  a  hearing  was  duly  had  upon  her  said 
application  b^ore  said  commiBBlon,  which, 
<m  the  25tli  day  of  July,  1919.  rendered  its 
decision  against  said  board  awarding  the 
plaintlfl  the  som  of  "|72  compensatlott,  to- 
gether with  $128  ho^tal  expenses,  $50  for 
medical  <±iarges  and  $8  for  medldnea  and 
auppliea,  *  *  *  making  in  all  the  sum 
of  |S68";  that  the  time  for  an  an>eal  from 
said  decision  and  award  has  elapsed  and  no 
appeal  has  been  taken  by  said  board;  that 
a  demand  for  the  payment  of  said  ram  of 
f2S8  has  bem  du^  made  on  said  board, 
wlilch  has  reftised  and  still  refoses  to  pay 
the  same,  nie  fiictB  req>ecting  the  making 
of  said  demand  and  the  r^Tnsal  of  the  board 
to  comply  therewith  are  folly  stated  In  the 
aK>llcatlon.  It  is  farther  alleged  that  the 
plaintiff  has  no  remedy  by  wbidi  payment 
of  said  award  may  be  oiforced  exc^t  the 
writ  at  mandated  and  therefore  ahe  prays 
that  a  Witt  lame  agalnat  said  board. 

An  altematlTe  writ  was  duly  Issued,  to 
whldi  the  board  has  filed  both  a  special  and 
a  general  demurrer,  and  at  the  same  time 
also  filed  an  answer.  We  remark  that  there 
were  two  separate  demurrers  filed;  one  on 
behalf  of  the  individual  officers  and  members 
composing  the  board  of  education,  and  one 
on  behalf  of  the  board  as  such.  In  this 
opinion  we  shall  consider  only  the  demurrers 
and  answers  filed  on  b^alf  of  the  board. 
We  do  80  for  the  reason  that  nothing  could 
either  be  gained  or  lost  by  referring  ^>ecial- 
ly  to  the  demurrers  and  answers  filed  on  be- 
half of  the  officers  and  indirlduala  compos- 
iDf?  the  hoard. 

In  the  answer  of  the  board  the  facts  al- 
loRod  In  the  application  are  practically  all 
admitted.  The  answer,  however,  sets  forth 
with  much  particularity  and  detail  the  duties 
and  powers  of  the  board,  and  states  what,  In 
the  Judgmoit  of  the  board,  constitutes  good 
and  sufficient  1^1  reasons  why  the  amount 
awarded  to  plaintiff  has  not  been  paid  and 
why  the  board  refnsea  to  pay  the  same.  In 


view  of  the  conclusions  reached  by  us,  tbe 
particulars  of  the  foregoing  answer  are  of 
no  special  significance  and  hence  we  omit 
further  reference  thereto.  Tbe  board  In  its 
answer,  however,  also  avers  "that  tbe  board 
of  cducatioa  of  Salt  Lake  City  has  no  mon- 
eys nor  funds  out  of  which  plalntUTs  dalxn 
may  be  paid."  That  averment  Is  supple- 
mented by  others  to  the  effect  that  tbe  board 
did  not  have  timely  notice  of  plaintiff's 
claim  to  make  provision  for  Its  payment,  etc. 
We  remaiii  that  the  plaintiff  omitted  to  state 
in  her  application  that  the  board  had  money 
or  funds  on  hand  with  whidl  to  pay  tlie 
amount  awarded  to  her  by  Oie  commissi on. 
The  Attorney  General,  who  r^reeents  plain- 
tiff in  this  court,  took  the  position  at  tbe 
hearing  that  sudi  an  averment  was  not  uec- 
essaiy.  In  view  that  it  la  more  convenient 
for  OS,  we  shall  def^r  cwialderation  of  tbat 
phase  of  tbe  case  until  later  on  In  the  opin- 
ion, and  will  now  refer  to  the  special  demur- 
rer filed  on  behalf  of  the  board.  * 

The  gronnds  of  qpedal  demvrrer  are  to 
tbe  effect  tbat  the  plaintlfl  lacks  legal  ca- 
pacity to  soe  and  tliat  tben  is  a  ^ect  of 
parties,  in  tbat  Oks  state  of  Utah  is  not 
named  aa  a  party  plaintiff,  etc.  Tbe  argu- 
ments respecting  those  grounds  blmd  and 
overlap,  and  boice  both  may  be  cuidtdered 
together. 

[1, 2]  Goonsd  for  tbe  board  insist  that  in 
Ttew  Oiat  In  <n4clnal  a<A  (Oomp.  Laws 
Utah  1917,  {  3130),  creating  the  commlssioti 
and  providing  fOr  the  payment  of  compensa- 
tion to  injured  en^loyfis,  it  Is  provided  that. 
In  the  event  any  wnployer  shall  fall  to  pay 
the  compensation  awarded  to  an  Injured  em- 
ploye within  the  time  ^>ecified  in  section 
8130,  the  comi>ensation  awarded  "may  be 
recovered  In  an  action  in  the  name  of  the 
state  for  the  benefit  of  the  person  *  *  * 
entitled  to  the  same,"  therefore  the  plaintiff 
should  at  least  have  joined  the  state  with  her 
as  a  party  plaintlfl.  After  considering  all 
the  provisions  of  the  act  In  connection  with 
other  statutory  provisions,  we  are  of  the 
opinion  that  it  was  not  the  Intent  or  purpose 
of  the  Legislature  to  prevent  the  Injured  em- 
ployi  fi-om  prosecutloe  an  action  or  pro- 
ceeding In  his  own  name  If  he  felt  so  dis- 
posed. The  language  quoted  from  the  sec- 
tion is  directory  rather  than  mandatory. 
There  is  nothing  In  the  act  which  Indicates 
that  the  action  referred  to  In  section  3130 
was  Intended  to  be  exclusive.  From  the  lan- 
guage employed  we  are  constrained  to  hold 
that  tbe  action  or  remedy  In  that  section 
referred  to  was  Intended  to  be  cumulative 
and  not  exduslve.  This  view  is  stro^b- 
ened  by  the  fact  that  under  our  statute,  un- 
less there  Is  some  express  provision  to  fbe 
contrary,  it  Is  not  only  pn^ter  for  tbe  real 
party  in  interest,  If  he  be  competent  and  sol 
Juris,  to  bring  all  actions  in  bis  own  name, 
bat  Oie  statute  reqnlzos  him  to  do  sck  Ckb 
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agsln,  nndv  onr  statnto  mandamqs  la  a  eipe- 
dal  ^wseedlns  wbldi  ttie  party  beneficially 
IntCTerted  may  always  Institute  and  main- 
tain In  Us  own  name  and  behalf.  We  are 
of  llie  of^iloii.  thereforei  tbat  while  onder 
aectioa  8180^  snpim,  the  cranmlaslon  could 
bsTe  commenced  the  action  In  tiie  name  of 
d»  state  for  the  benefit  of  iilalntlff,  she  ner- 
ertiietess  bad  the  rl^t  to  bring  the  action 
or  proceeding  and  to  prosecnte  the  same  to 
fall  determination  in  her  own  name.  While 
cbe  aetlon  provided  for  In  section  8130  was 
Intended  for  the  boieflt  of  the  Ininred  em- 
pIoy£  and  to  save  falm  harmless  from  costs 
and  eai>enses  Inddent  to  tiie  action,  there 
nerertheless  Is  nothing  there  said  or  inti- 
mated wbldi  prevents  snch  employ^  firom  sn- 
faig  in  hlft  own  name  and  bebalf  if  he  elects 
to  do  ao. 

By  what  we  bave  said  we  do  not  wish  to 
be  nnderstood  as  holding  tiiat  It  wotild  have 
been  improper  ft  an  action  had  been  com- 
menced fn  ^  name  of  the  state,  or  If  the 
commlsrioii  had  been  made  a  party  plaintiff 
also,  or  it  tbB  commissloB  bad  brought  the 
action  in  the  name  of  the  atate  tor  the  nse 
and  benefit  of  plaintiff.  What  we  do  hold 
is  that  rach  was  not  necessary,  and  that  this 
proceeding  may  be  maintained  In  fbe  name 
of  idalntiff  alone.  The  qtedal  demurrer 
nnst  therefore  be  orermled. 

nils  brings  ns  to  the  real  controveniy  be- 
tween tbe  parties  to  this  proceeding. 

[1]  The  general  law  of  this  jarlsdictlm, 
IS  in  most  other  Jnrlsdictlons,  does  not  au- 
thorize actions  for  damagm  for  personal  In- 
juries against  sdiool  districts.  School  dis- 
tricts are  corporations  with  limited  powers, 
aod  act  merely  on  behalf  of  the  state  In  dis- 
dtsrging  the  dnty  of  edacating  the  children 
of  school  age  In  the  pabUc  scbools  created 
by  general  laws.  The  act  creating  the  com- 
mission (Comp.  Laws  Utah  1917.  K  3061  to 
3165,  Indnalve),  whltdi,  for  the  purpose  of 
this  opinion,  we  may  and  do  regard  as  an 
pinployferf  compensation  act,  among  oQier 
tbings  provides: 

"Sec.  SllO.  The  following  shall  constitute  em- 
ployers subject  to  the  prorisions  of  this  title: 
(1)  Hie  state,  and  eadi  coontTf  dtTt  town, 
and  acbool  district  therein." 

Then  follows  a  deslgnatioa  of  other  em- 
ployers who  are  subject  to  the  provisions  of 
the  act.    Section  3111  provides: 

"The  term  'employ^,*  Srorkman'  and  'opera- 
tive,* as  used  in  this  title,  shall  be  constraed 
to  mean:  (1)  Every  person  in  the  service  of  the 
state.  «r  of  any  coimt7»  city,  town,  or  sdwol 
district  Ihtteln,"  etc 

In  other  sections  <tf  the  act  file  ccnnpensa- 
tlcm  that  shall  be  awarded  by  the  commis- 
sion under  the  act  in  case  the  employe  is  in- 
jured In  the  course  of  his  employment  and 
the  manner  <tf  Its  payment  are  fully  provid- 
ed for.   The  act  also  provides  for  a  state 


Insurance  fund  to  whidi  all  employers  may 
contrltmte  the  rates  fixed  by  tbe  commission 
and  thus  Insure  payment  of  any  compensa- 
tion that  may  be  awarded  to  the  Injured 
employe.  In  section  8119  it  is  provided 
that— 

"Each  coun^,  city,  town,  or  school  district 
which  Is  liable  to  its  emidoy^s  for  compensa- 
tion may  insure  in  tibe  state  Insurance  fund 
or  pay  compensation  direct." 

As  before  pointed  out,  the  act  Inclndes  all 
s<du>oI  districts  within  its  provlsltms  and  re- 
quires them  to  cmnpensate  their  employes 
In  case  of  Injury,  but  ccmfers  the  option  upon 
them  to  amtrlbute  to  the  state  losuranoe 
fund  and  Insure  the  payment  of  comp^isa- 
tXoa  from  that  fund«  or  to  pay  the  same  di- 
rect to  the  injured  employd.  In  case,  there- 
fore, any  employd  of  any  sduwl  district  Is 
injured  and  Is  entitled  to  compensation  nn- 
der  the  act,  h^  as  In  all  other  cases,  makes 
application  to  the  ooounlsslon  for  an  award 
of  oompensatimt  under  the  provlalrais  of  the 
act,  and  in  case  audi  an  award  is  made  and 
the  school  district  Is  Insured  In  the  state  In- 
su ranee  fund  the  compensation  awarded  is 
paid  frmn  that  fnnd>  but  if  the  sdiool  dis- 
trict is  not  Insured  In  tbat  fund  it  must  pay 
the  compensation  direct 

[4]  Counsel  tor  the  board,  however,  vigor- 
ously contend  that  in  view  that  In  nether 
the  act  nor  Is  aA7  other  statute  any  provl- 
slcm  Is  made  whereby  the  board  Is  gLvea 
power  to  raise  or  provide  funds  for  the  pay- 
ment at  the  ctHupensatlon  oontonjdated  by 
the  act,  for  that  reason  it  was  powerless  to 
provide  funds  or  means  with  which  to  pay, 
and  hence  cannot  pay,  the  award  in  this 
caaa  In  that  connection  they  urge  with 
much  toxce  that  the  funds  at  Qie  disposal 
of  the  board  are  trust  fimda  and  mnat  be 
devoted  strictly  to  the  purposes  for  whidi 
th^  are  raised  by  tbe  processes  of  taxation, 
and  to  divert  them  to  other  purposes  would 
omatltute  a  violation  of  the  trust  with 
whldh  they  are  Impressed.  While  It  is  true 
that  the  act  merely  requires  school  distrlcte 
to  pay  the  compensation  provided  fQr  In 
the  -  act,  as  b«tore  pointed  out,  and  does 
not  provide  how  the  funds  to  pay  the  com- 
pensation shall  be  raised,  yet  that,  stand- 
ing alone,  would  not  necessarily  relieve 
the  school  district  from  the  power  or  duty 
of  paying  the  compensation  awarded.  Nor 
would  the  fact  that  the  school  funds  partake 
at  the  nature  of  trust  funds  necessarily  pre- 
vent fbe  board  from  paying  such  compensa- 
tion as  may  be  awarded  under  the  act  If 
the  money  wbldi  is  paid  to  a  teacher  or  otb- 
er  employs  of  the  school  district  under  the 
act  la  paid  for  school  purposes,  that  la,  for 
the  support  and  maintenance  of  the  schools. 
It  still  would  be  paid  tn  furtherance  of  the 
trust  with  whl<A  school  funds  are  Impressed. 
The  question,  therefore,  that  arises,  and 
which  we  must  decide,  Is,  Are  there  any 
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funds  at  the  disposal  of  the  board  ont  of 
which  plaintiff  may  be  paid  the  compensa- 
tion awarded  to  hex  by  the  commission? 

The  award  now  has  the  same  legal  effect 
as  a  Judgment  against  the  school  district 
would  have.  The  powers  and  duties  of  the 
board  are  defined  and  fully  set  forth  In 
Comp.  Laws  Utah  1917.  SS  4680,  4681.  4682, 
and  4683.  It  Is  not  necessary  for  us  to  spe- 
cially mention  or  enumerate  those  duties 
and  powers  here.  It  must  suffice  to  say  that 
under  section  4704  the  means  are  provided 
by  which  the  board  may  raise  the  necessa- 
ry funds  to  discharge  the  duties  imposed 
upon  It  by  those  sections  before  referred  to. 
Section  4704,  amcmg  other  things,  provides: 

"The  Board  of  Education  shall,  on  or  before 
the  Ist  day  of  May  of  each  year,  prepare  a 
Btatemeot  and  eetimste  of  the  amoant  neces- 
sary for  the  support  and  maintenance  of  the 
toKoois  under  its  charge  for  the  school  year 
commencing  on  the  Ist  day  of  July  next  there- 
after."   (Italics  ooraO 

Estimates  for  oQier  purposes  are  also  re- 
quired to  be  made,  but  those  are  not  materi- 
al here;,  The  estimates  when  made  are  re- 
quired to  be  filed  with  the  officers  whose  du- 
^  it  is  to  make  the  tax  levies  for  the  ensu- 
ing year,  and  when  the  levies  are  made  in 
accordance  with  the  estimates  of  the  board 
the  taxes  must  be  collected  hy  the  county 
treasnrer  and  by  him  paid  to  the  treasurer 
of  the  board.  The  act  mder  Vhlch  plaintiff 
was  awarded  compensation  went  Into  effect 
en  the  1st  day  of  July,  1917.  She  was  in- 
jured on  F^roary  27,  1919,  and  the  award 
In  her  favor  was  made  on  the  25th  day  of 
July,  1919.  It  therefore  was  In  full  force 
and  effect  more  than  18  months  before  plain- 
tiff was  injured.  The  questlott  therefore  is. 
Did  or  does  the  board  have  power  to  pro- 
Tide  funds  for  the  payment  of  compensation 
that  may  be  awarded  under  the  act? 

IB-I]  Coumel  for  the  board  insist  that  un- 
der section  4704,  supra,  It  was  only  empow- 
ered to  provide  funds  for  "the  support  and 
maintenance  of  the  schools."  and  that  the 
payment  of  compensation  to  teadiers  and 
other  employes  In  case  of  Injury  is  not 
included  within  the  phrase  "support  and 
maintenance  of  the  sdiools."  Counsel  frank- 
ly conceded  at  the  hearing  that  the  words 
"support  and  maintenance  of  the  schools" 
are  very  broad  and  comprehensive  in  their 
scope  and  meaning.  They  Insist,  however, 
they  are  not  broad  enough  nor  comprehen- 
sive enough  to  Include  the  compensation  pro- 
vided for  In  the  act.  It  is  also  admitted 
that  the  only  fund  from  which  the  board  can 
and  does  obtain  the  necessary  money  to  pay 
premiums  to  Insure  the  schoolhouses  and 
outbuildings  Is  the  fund  for  the  support  and 
maintenance  of  the  schools.  Notwithstand- 
ing that,  however,  they  Insist  that  that  fund 
cannot  be  drawn  upon  to  pay  the  compensa- 
tion provided  by  the  act.  Among  the  cases 
that  counsel  cite  and  rely  upon  ta  support 


of  their  contention  are:  Ford  v.  School  Dis- 
trict, etc.,  1  L.  R.  A.  GOT,  and  notes;  Ernst 
V.  Caty  of  West  Covington,  116  Ky.  850.  7G  S. 
W.  1089,  63  L.  R.  A.  652,  105  Am.  St.  Rep. 
241.  3  Ann.  Cas.  882;  State  v.  Board  of 
Sdiool  Commissioners.  94  Md.  334,  51  Atl. 
289;  Board  of  Education  v.  VoLk.  72  Ohio 
St  469,  74  N.  E.  646;  Collins  v.  Henderson. 
74  Ey.  (11  Bush)  74.  It  is  not  claimed  that 
the  foregoing  cases  are  decisive  of  the  ques- 
tion here  presented  for  decision.  Indeed,  it  is 
but  fair  to  state  that  In  view  of  the  more 
recent  decisions  relating  to  the  subject  of 
compensation  acts  for  Injured  employes  tliey 
shed  little,  if  any,  light  upon  the  Questluu 
that  we  must  decide.  Upon  the  other  hand, 
the  Attorney  General  and  his  assistants  con- 
tend that  tiie  phrase  "support  and  mainte- 
nance of  the  sdiools,"  when  given  proper 
force  and  effect,  is  ample  In  scope  and  mean- 
ing to  cover  the  compensation  provided  for 
In  the  act.  It,  tliey  histst,  certainly  was  the 
intention  of  the  Legislature  to  include  all 
school  districts  within  the  provisions  of  the 
Compensation  Act,  and,  further,  that  tho 
act  in  express  terms  confers  the  option  on 
school  districts  of  paying  compensation  di- 
rect or  to  insure  its  payment  in  the  state 
Insurance  fund.  How,  they  Insist,  can  It 
successfully  be  contended  ttiat  school  build- 
ings and  outhouses  may  be  insured  from 
the  support  and  maintenance  fund  but  that 
the  compensation  for  Injured  teadiers  and 
other  employes  may  not  be  Insured  from  the 
same  fund?  When  the  fact  ts  ke^t  in  mind 
that  tbe  support  and  malntcmance  mentioned 
in  the  statute  is  not  limited  to  school  build- 
ings and  outhouses,  but  in  express  termn 
provides  for  the  support  and  maintenance  of 
the  schools,  there  ts  much  force  to  the  cont^- 
tlon.  Tbiea  again,  tbe  cnnpensatloD  provid- 
ed for  In  the  act  is  not  to  be  considered 
In  the  soLse  <tf  damages  for  injuries  suat^ln- 
ed.  It  is  predsely  wliat  the  taxm  implies, 
namely,  compensation,  pure  and  simple. 

As  aiKtllcable  to  ordinary  enqiloyers  the 
term  compensation  merely  means  that  the 
funds  provided  to  pay  salaries  and  wages 
must  be  Increased  so  as  to  meet  the  claims 
for  compensation,  ineclsely  as  that  would 
have  to  be  done  in  case  of  an  increase  in 
salaries  or  wages  or  an  increase  in  the  num- 
ber of  employes.  Compensation,  therefore, 
Is  merely  another  term  for  salaries  or  wa- 
ges ;  that  is,  in  case  of  injury  It  merely  pro- 
vides for  the  payment  of  a  special  or  re- 
duced salary.  If  we  may  use  ttiat  term,  as 
compensation  to  the  Injured  employ^  during 
the  term  fixed  by  the  act  The  fund,  there- 
fore, out  of  which  the  compensation  must  be 
paid  In  the  case  of  an  ordinary  employer  is 
the  salary  or  wage  fund,  while  in  the  case 
of  school  districts  it  manifestly  must  come 
out  of  the  support  and  maintenance  of 
schools  fund.  In  this  connection  counsel 
for  the  board  contend  that  If,  the  support 
and  maintenance  fund  can  be  drawn  upon 
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to  pay  compoLsatlcm  fhen  fbat  fund  may  be 
ohansted  and  ttie  schools  might  have  to 
In  view  tliat  at  least  a  portion  of 
'be  salaries  and  wages  mnst  be  paid  out  of 
that  fand,  the  same  argument  would  apply 
If  it  became  necessary  to  increase  the  num- 
>r  of  teachers  and  «npl<^£9,  or  If  the  sal- 
srl-s  of  the  former  and  wages  of  the  latter 
Increased.  The  fund  might  thus  be- 
exhausted  to  pay  the  increased  salaries 
Lid  wages  and  the  schools  might  have  to 
1^.  If  by  reftson  of  the  law  the  tax 
Tmit  Is  sndi  ttiat  a  snfflcient  support  and 
icalnteaance  fund  cannot  be  raised  for  the 
^?port  and  maintenance  of  the  schoolS)  the 
dBt7  Is  with  the  legislative  department  to 
jisa  laws  authorizing  school  districts  to 
ralfc  sufficient  funda.  The  cqurts  may  not 
strike  down  laws  or  refuse  their  enforce- 
DKot  because  they  may  be  imperfect  or  lack- 
Ilz  in  some  detail.  It  is  our  duty  to  en- 
tree the  laws  as  we  find  them,  regardless 
«( what  fbe  resolts  In  a  particular  case  may 
V.  Keeping  in  mind  aU  of  tliese  matters, 
on  any  one  successfully  contend  that  In 
Tlev  of  the  object  and  purpose  of  the  mod- 
m  employes'  compensation  acts  support  and 
uiQtflUDce  for  schools  includes  all  the  nec- 
essary means  for  the  protection  and  maln- 
iffiance  of  school  buildings  of  all  Idnds  but 
<!>-!«  not  include  the  protection  and  mainte- 
unce  of  the  teachers,  whose  services  are 
ittioiutely  ess^tLal  in  maintaining  schools 
u  educational  institutions?  Let  it  be  re- 
HKiDbered  that  schools  are  not,  and  under 
•Jie  law  never  were.  Intended  to  be  main- 
mined  for  any  other  purpose  than  as  educa- 
ilwiil  Institutions.  The  teacher,  therefore, 
^  and  In  the  nature  of  things  must  be,  held 
to  be  quite  as  necessary  to  the  maintenance 
<tf  fidiools  as  educational  institutions  as  are 
the  school  buildings  in  which  the  schools  are 
^  In  view,  ther^ore,  that  the  Legisla- 
tiuft  in  express  terms  has  Included  school 
<Ustrlcte  In  the  Compensation  Act,  and  fur- 
tlwrmore  provided  that  those  districts  shall 
W  the  compensation  provided  for  In '  the 
>fl  to  tb^r  employes  and  gave  such  dls- 
tifets  the  <9tion  of  securing  the  payment  of 
tOQipensatlon  by  Insuring  In  the  state  In- 
wrsnce  fond,  or  by  direct  payment  thereof, 
uid  in  view  of  the  construction  we  have  felt 
^strained  to  give  the  several  provisions  of 
'^r  statute  to  which  reference  herein  has 
Ixa  made,  the  conclusion  Inevitably  follows 
'Jut  the  school  district  represented  the 
^rd  la  liable  to  the  plaintUf  for  the  amount 
BKarded  to  her  by  the  commission,  and  that 
^  amount  Is  payable  out  of  the  funds  that 
»re  raised  by  taxatltm  for  the  support  and 
"•"Intenance  of  the  schoiris.  In  so  holding 
*e  are  not  tmmlndfnl  of  the  fact  that  the 
provisions  of  the  statute  upon  which  our 
*^diislwi8  herein  are  based  are  not  as  clear 
^  they  might  be  made.  The  legislative  In- 
'fntion  Is,  however,  manifest,  that  the  school 
'^cu  of  this  state  should  comply  wltH 


the  provisions  of  the  act  lu  mafcing  compen- 
sation to  their  onploySs.  In  view  of  that 
fact  we  may  not  defeat  that  Intention  upon 
merely  technical  or  trivial  grounds.  Unless 
there  Is  some  constitutional  or  other  funda- 
mental objection,  it  Is  our  duty  to  place  sucb 
a  construction  upon  the  different  provlslcms 
of  our  statute  as  will  make  the  legislative 
Intention  effective,  unless  prevented  from  do- 
ing so  by  the  ordinary  rules  and  canons  of 
Interpretation  and  construction.  No  consti- 
tutional or  other  fundam«ital  objection  has 
beea  su^ested,  and  we  have  discovered  no 
Insuperable  objection  tai  the  rules  or  canons 
of  construction. 

While  counsel  for  both  sides  ban  been 
unable  to  find  any  decision  in  point,  and 
while  we  by  a  somewhat  thorough  ind^end- 
ent  research  have  likewise  been  nnable  to 
find  any,  yet  by  reference  to  the  statutes  of 
Bome  of  the  other  states  and  the  enforce- 
ment of  the  compensation  acts  of  those 
states  against  sdiool  districts,'  it  will  be  seen 
our  conclusions  are  not  entirely  without  au- 
thoritative support  While  the  cases  of  Eeen- 
on  V.  Adams,  176  Ky.  618,  196  S.  W.  173,  and 
Allen  V.  Board  of  Educatim,  etc.,  81  N,  3. 
Law,  135,  79  AtL  101,  ar«  far  from  behig  In 
point,  yet  those  decisions  have  more  or  less 
analogy  to  the  case  at  bar.  We,  however, 
do  not  dte  them  as  authority,  but  merely 
as  being  more  or  less  analogous  cases.  We 
shall  not  pause  to  review  them  here.  The 
case  of  Elk  Grove,  etc.,  District  v.  Indus- 
trial Acc.  Com'rs,  34  Cal.  App.  SS9,  168  Pac. 
392,  by  reason  of  the  California  statute,  is, 
however,  more  nearly  In  point  here.  Under 
the  California  statute  (St.  1909,  c.  116)  school 
boards  are  required  to  make  estimates  for 
school  purposes  In  form  similar  to  those 
provided  for  In  our  section  4704,  supra.  In , 
the  case  last  above  cited  a  teacher  sustain- 
ed personal  injuries  In  the  course  of  her 
^pioyment  and  upon  making  application 
therefor  was  awarded  compensation  under 
the  California  Compensation  Act,  which,  so 
far  as  applicable  to  adiool  districts,  Is  prac- 
tically the  same  as  our  act  Although  there 
Is  nothing  in  the  Oallforaia  statute,  so  far 
as  we  have  been  able  to  ascertain,  authoriz- 
ing the  raising  of  a  special  fund  out  of  which 
compensation  to  injured  teachers  may  be 
made,  the  California  court,  as  appears  In  the 
decision  last  cited,  found  no  difficulty  in  en- 
forcing the  iMiyment  of  the  award  for  com- 
pensation to  the  teacher  which  was  made  by 
the  California  accident  commissioners.  The 
statutes  of  Michigan  (Pub.  Acts  1912,  p.  21), 
of  Mhinesota  (Laws  of  Minn.  1913,  c.  467,  S 
34,  subd.  g  [1]),  of  Illinois  (St  111.  1913,  c. 
48,  i  129),  Of  Iowa  (Laws  Iowa  1913.  c.  147, 
{  1,  subd.  b),  of  Montana  (Rev.  Code  Mont 
vol.  3,  p.  1070,  §  6),  so  far  as  compensation 
acts  are  made  applicable  to  school  districts, 
are  In  terms  similar  to  ours,  and  yet  wo 
have  not  fotmd  a  case  in  which  It  was  held 
that  compensation  could  not  be  made  to  an 
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Injured  teacher  or  otber  employ^  because  ao 
special  provision  was  made  to  raise  funds 
for  that  purpose.  It  seems  that  In  those 
states  the  money  to  pay  the  compensation 
provided  for  by  the  compensation  acts  is 
obtained  from  the  support  and  maintenance 
foods.  While  we  cannot  and  do  not  assert 
with  absolute  certain^  that  such  is  tiie 
case,  yet  we  do  assert  that  the  compensation 
acts  of  all  of  the  states  we  have  enumerated 
so  far  as  applicable  to  school  districts  are 
In  terms  like  ours,  and  that,  so  far  as  we 
are  aware,  no  ^>Mlal  provisions  are  made 
In  any  of  those  acts  or  otherwise  to  provide 
for  funds  for  the  payment  of  comp^satlon 
to  teachers.  We  further  assert  that  we  linow 
of  no  decisions  emanatibQK  from  the  courts  of 
those  states  In  which  It  Is  h^d  that  the 
corapoisatlon  acts  are  not  enforceable  for 
the  reason  that  there  are  no  special  provl- 
sicms  authorizing  the  raising  <tf  fonds  for 
that  purpose. 

[1-11]  While  from  what  has  been  said  so 
far  the  ^Intlff  must  prevail,  yet,  in  view 
Uiat  this  is  a  proceeding  by  whidi  it  Is 
soo^t  to  coerce  public  <^cers  to  pay  pub- 
lic funds  In  discharge  of  an  individual  <dalm, 
we  are  confronted  with  another  difficulty, 
rails  difficulty  does  not  arise  from  the  fact 
that  the  dalm  In  QuestiOTi  has  not  been  pre- 
sented to  the  board  duly  verified  as  suggest- 
ed by  (he  board's  counsel.  This  being  a 
liquidated  dalm  partaking  of  the  natnre  of 
a  Judgment  against  the  school  district,  the 
board  had  no  discretion  reiqiectlag  its  al- 
lowance or  payment,  iwoTlded  it  had  the  nec- 
essary fonds  witb  whicb  to  pfty.  Nor  Is  such 
a  claim  sobject  to  be  audited  as  are  nnllqid- 
dated  claims  against  the  district  Tb»  board 
Is  thwefore  required  either  to  pay  or  refuse 
to  pay  tiie  award  as  made  at  Its  peril.  ^Rie 
difficulty,  howev«,  arises  tnm  the  fact  tliat 
while  the  plaintiff  has  raitir^y  omitted  to 
allege  that  the  board  has  funds  with  which 
to  pay  the  award,  ia>on  the  <me  hand,  the 
board,  upon  the  otlier  hand,  in  its  answer, 
has  affirmatively  and  praitlv^  averred  that 
it  has  "no  moneys  nor  funds  out  of  whidi 
plaintiff's  claim  may  be  paid."  This  court 
has  repeatedly  held  that  where  public  officers 
are  sought  to  be  coerced  by  a  writ  of  man- 
date to  do  certain  acts  the  right  of  the 
plaintiff  to  have  the  act  performed  most  be 
clear,  ond  the  correspcmding  duty  upon  the 
officer  to  dp  the  required  act  must  be  cor- 
respondingly clear.  The  last  case  In  which 
Uie  doctrine  Is  stated  is  the  case  of  Neaf 
Bamblin  v.  State  Board,  etc.,  187  Pac.  178, 
decided  at  this  term,  where  the  authorities 
are  cited.  It  is  not  necessary  to  enlarge  up- 
on anything  that  is  there  said.  Starting 
out,  therefore,  with  the  proposition  that  in 
view  of  all  that  has  been  said  plaintiff's 
right  to  be  paid  the  compensation  awarded 
her  is  clear  and  beyond  dispute,  yet,  in  view 
that  the  plaintiff  has  failed  to  allege  that 
the  board  has  funds  with  which  to  pay.  and 


especially  In  view  of  the  affirmative  aver- 
ment in  its  answer  that  It  has  no  funds  with 
which  to  pay  the  award,  is  the  duty  of  the 
board  to  pay  also  clear?  While  it  is  true 
that  a  public  office  or  board  may  1^  man- 
damus be  coerced  to  pay  a  particular  claim, 
yet  It  Is  also  true  that  In  order  to  obtain  a 
peremptory  writ  of  mandate  to  require  an 
officer  or  board  to  pay  public  funds  it  must 
be  alleged  and,  if  d^ed,  proved,  that  such 
officer  or  board  has  funds  with  which  to  pay 
that  particular  claim.  To  that  effect  are 
all  the  authorities.  See  Farrls  v.  State,  46 
Neb.  857.  65  N.  W.  890 ;  State  v.  Otoe  Coun- 
ty, 10  Neb.  19,  4  N.  W.  258 ;  City  of  Chi- 
cago v.  Peagie,  210  111.  84,  86,  71  N.  E.  816; 
26  Qyc.  pp.  168,  294,  307,  317,  319.  In  State 
V.  Otoe  County,  supra,  Mr.  Justice  Lake, 
speaking  for  the  Supreme  Court  of  Nebras- 
k&,  teneij  and  correctly  states  the  rule  thus: 

"In  a  petitiott  for  die  extraordinary  aid  ot 
mBudamns  all  the  essential  facts  necessary  to 
entitle  tlie  party  to  the  relief  sought  slwuld 
be  specifically  set  oat  And  where,  as  here,  the 
payment  of  money  by  a  public  officer  la  the 
object  in  view,  it  must  be  distinctly  siiown  that 
there  are  funds  from  whicli  the  desired  pay- 
ment can  t>e  legally  made,  or  the  writ  will  be 
denied." 

[12]  In  01(7  of  Chicago  t.  People,  smva, 
it  is  said: 

"A  municipality  cannot  be  held  by  manda- 
mus to  pay  money  out  of  a  fund  when  no  ap- 
propriation for  that  fund  has  been  made,  or 
when  the  appropriatioa  for  that  fund  has  been 
lawfully  exhausted." 

It  is  Mily  tibe  last  danae  of  the  foregoing 
soitence  whldi  Is  material  h&ce.  The  Attor- 
ney General  and  his  assistants,  however,  in- 
sist that  the  ayenurat  in  the  board's  answer 
that  It  bad  no  ftmds  should  be  <inaliffled  so 
as  to  read  that  It  has  no  funds  for  the  rea- 
son that  no  special  provision  has  been  made 
authorizing  it  to  raise  funds  to  pay  the 
award.  They  cwitend  Utat  in  view  of  the 
estimate  that  the  board  was  required  to 
make  to  raise  funds  for  t2ie  support  and 
maintenance  of  the  sciioolB  we  should  as- 
sume that  it  has  snffidrat  funds  Mth  which 
to  pay  plalntUTs  claim.  That,  it  Is  ui^^, 
is  eepedally  so,  because  It  Is  otherwise  <dear 
from  the  board's  answer  that  It  made  the 
foregoing  averm^t  only  for  the  reasons  we 
have  before  stated.  Ev«i  tliough  we  were 
permitted  to  so  qualify  the  t>oard's  positive 
averment  that  it  is.  without  funds  with 
whidL  to  pay  plaintiff's  claim,  yet  under  all 
of  the  authorities  that,  standing  alone,  would 
not  cure  the  difficulty  we  have  pointed  out 
There  still  would  be  lacking  the  averment 
thnt  the  board  has  the  necessary  funds  with 
which  to  pay.  The  averments  In  its  answer, 
regardless  of  how  construed,  certainly  are 
not  equivalent  to  an  admission  on  its  part 
that  it  has  funds  with  which  to  pay.  In 
what  we  have  said  upon  the  proposition  now 
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tmder  contdderatlon  we  are  not  tinmlndful 
of  tbe  expressed  desire  of  connsel  for  both 
sides  that;  the  principal  purpose  In  view 
was  to  obtain  an  authoritative  coustrnction 
of  oar  cmnpensatlon  act,  In  so  far  as  it  ap- 
ices to  sciKwI  districts.  The  failure  to  al- 
lege and  prove,  or  obtain  an  admission,  that 
there  are  available  funds  to  pay  lAalntlfTs 
claim  ist  however,  not  merely  a  technical 
objection,  but  it  goes  to  the  very  root,  of 
this  proceeding.  If  there  are  no  available 
foDds  with  which  to  pay  plalnttfTs  claim, 
it  could  not  be  legally  ordered  paid  by  this 
court  by  Issuing  a  writ  of  mandate,  even 
though  her  right  to  have  It  paid  be  conceded 
on  all  hands.  Public  officers  should  not  he 
proceeded  against  by  the  extraordinary  writ 
of  mandate  unless  It  is  clear  that  they  are 
refoslng  to  comply  wltii  some  dn^  Imposed 
1^  law,  and  unless  It  Is  equally  clear  from 
the  pleadings  Qiat  the  applicant  has  the 
rl^t  to  have  the  officer  ^scharge  such  duty. 
Tbe  facts  whether  there  are  funds  to  pay  a 
particular  claim  are  as  readily  ascertainable 
by  the  aMJllcant  as  by  the  officer.  The  offi- 
cer, therefore,  should  not  be  harassed  nor 
the  courts  be  put  in  motion  unless  there  are 
fluids  on  hand,  and  Qiat  fact  diould  be  clear- 
ly allied  and,  If  denied,  be  proved;  and 
unless  such  be  dtxie  the  courts  have  no  right 
to  issue  a  writ  of  mandate.  If,  however, 
the  board  has  mffldait  funds  In  the  support 
and  maintenance  fund  for  scdiools  to  pay 
[datntura  claim  it  should  do  so,  and  w« 
have  no  doubt,  In  view  of  this  decision,  it 
win  do  00  wlOiOQt  befcDg'  compelled  to  pay 
by  the  Issuance  of  a  writ  of  mandate.  By 
Ittving  ftands  on  hand  we  do  not  mean  that 
tbt  board  most  bare  made  a  special  aK>n>- 
l^tlon  to  pay  oompoiaatlon,  Imt  what  we 
mean  is  that  tf  the  bound  taas  sofBdent  m<m- 
cy  In  the  snpport  and  maintenance  of  ndiools 
ftmd  ti>  p^  plalntflTB  claim  then  It  bas 
frait  wltb  wblcb  to  pay  tte  samew 

In  view  that  no  printed  hrieft  have  been 
tiled  In  ttiis  proceeding  no  order  for  costs 
win  be  made.  In  view,  bowever,  of  tbe  state 
of  tbe  pleadings  which  we  have  pointed  out, 
«B  are  powerless  to  <ader  a  peremptory  writ 
of  mandate,  and  flw  same  mnst  tberefore  b^ 
and  It  Is,  aeeonllngly  doiled. 

CORF&fAN,  0.  J.,  and  WBBER,  OIDSON, 
tad  THUBIiIAM,  3J.,  concur. 


MDRPHY  T.  W.  ft  W.  tlVB  8T00K  CO. 
(No.  974.) 

(Sapreme  Court  of  Wyoming.    Feb.  S,  1920.) 

1.  Appeal  aitd  kbbob  «»301— Wijm  ox 
eiouHDe  ox  kbbob  bt  xailuu  to  icxNTXon 

»  KOHOlf  XOB  HBW  IBIAL. 
GrooDds  of  error  mentioned  in  the  petition 
in  error,  bot  not  specifically  mentioned  in  the 


motion  for  new  trial,  are  waived,  and  cannot 
be  considered  in  the  Supreme  Court. 

2.  Bbokdb  C=>60  —  Right  to  ooKuaaioN 
THouan  oontbact  ox  bau  is  hiveb  cab- 

BIED  OUT. 

Where,  pursuant  to  an  ordinary  brokerage 
outract,  tiie  tn-oker  has  produced  a  purcliaBer, 
ready,  wilUsg,  and  able  to  bay  at  the  prioe 
named,  and  an  enforceable  contract  is  made 
between  the  owner  and  purchaser  found,  the 
broker's  commissions  become  due  and  payable 
at  once,  though  the  contract  is  never  carried 
oat  by  payment  of  price. 

3.  Appeal  and  ekrob  «=>1002— No  beveesal 

ox  VEBDICT  ON  CONFLICnNQ  EVIDENCE. 
An  appellate  court  should  not  reverse  a 
verdict  rendered  on  conSicting  evidence. 

4.  Brokxbs  «=»86(1)— Evidbmcb  sustairinq 

VEEDIOT  XOB  OWHJBB  XIT  AOIXOir  XOS  OOUltlS- 

8I0NS. 

In  an  action  for  commissions  for  finding  a 
purchaser  for  ranch  lands,  leases,  and  sheep, 
evidence,  not  proving  tbe  contract  pleaded  by 
plaintiff,  and  tending  to  ^ow  that  he  did  not 
think  he  was  entitled  to  be  paid  commissions 
unta  defendant  live  ttoA  company  had  received 
aU  the  purchase  price,  htM  suffident  to  sus- 
tain verdict  for  defendant. 

5.  TbIAZ.  «=S»203(3)— iNRTBUOnOH  FBESBNTXNa 

THXomis  or  eaoe  faktt. 
In  action  for  commlsaionB  for  procuring  a 
pnrdiaser  for  ranch  lands,  leases,  and  sheep, 
defendant  live  stodt  company's  theory  of  the 
case  being  that  plaintiff  was  not  entitled  to  be 
paid  commissions  until  defendant  had  received 
tbe  wbole  of  the  price,  instruction,  presenting 
plaintiff's  theory  of  the  case  as  well  as  tbe  de- 
fendant's, Aeld  not  violative  of  plalntifTs  lights. 

Error  to  District  Court,  Park  County ;  P. 

W.  Metz,  Judge. 

Suit  by  W.  W.  Murphy  against  the  W.  & 
W.  Live  Stock  Company.  To  review  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

R.  B.  LandCair,  of  Basin,  for  plaintiff  in 
error. 

C  U.  UaiMns  and  H.  C.  Bnmie,  both  of 
Worland,  for  d^iendant  in  errw. 

BLTDENBUBGH,  J.  The  plaintiff  In  er- 
ror. Murphy,  brought  this  suit  in  the  court 
below  to  recover  from  the  defendant  in  er- 
ror, W.  ft  W.  Live  Stock  Company,  a  corpo- 
ration, 15,550  alleged  to  be  due  as  commis- 
sions for  finding  a  purdiaser  for  certain 
ranch  lands,  leases,  and  sheep.  The  case 
was  tried  to  a  jury,  which  returned  a  ver- 
dict for  the  defendant,  upon  which  Judgment 
was  rendered,  and  plaintiffs  brings  this  pro- 
ceeding in  error. 

The  plaintiff's  amended  petition  contains 
two  causes  of  action,  in  Oie  first  alleging 
that— 

"Ever  Bince  od  or  about  the  15th  day  of  Oc- 
tober, 1918,  there  has  been  due  him  from  the 
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defendant  the  •am  of  ftre  thousand  doQan  ($6.- 
000.00)  with  Intereat  thereon  at  8  per  cent,  on 
0,  contract  entered  Into  between  the  plaiotiif 
and  defendant  whereby  on  or  abont  the  23d 
day  of  September,  1918,  it  was  agreed  by  the 
defendant  with  the  plaintiff  that  If  the  plaintiff 
wonld  find  a  purchaser  for  certain  ranch  lands 
of  defendant's  being  about  560  acres  near  Big 
Trails,  Wyo.,  together  with  tlie  leases  on  abont 
2,000  oerM  of  land  In  the  same  vidni^  there- 
<^  at  the  price  of  $35,000,  thai  the  defnidant 
wonld  pay  the  jdalntifF  the  snm  of  $5,000.  That 
the  plaintiff  produced  a  purchaser  ready,  will- 
ing, and  able  to  pay  the  price  fixed,  and  on  or 
about  the  16th  day  of  October,  1918,  terms  of 
sale  were  agreed  upon  between  defendant  and 
said  purchaser,  one  Fred  Eberhard,  and  an  en- 
forceable contract  executed  between  them  for 
the  sale  of  the  said  land  and  leases,  and  under 
the  terms  of  said  contract  the  defendant  receiv- 
ed and  retained  the  snm  of  $10,000  cash  at  the 
time  of  the  execution  thereof  from  said  pur- 
chaser, Eberhard;  when,  at  whidi  time,  the 
snm  of  $5,000  became  due  and  pay^le  to  plain> 
tiff  from  defendant  yet  defendant,  though  re- 
gne^ted,  has  yet  not  paid  any  part  thereof." 

The  second  cause  of  action  is  in  the  same 
general  langaage,  except  it  is  alleged  tliat 
the  plaintiff  was  to  find  a  pardiaser  for 
certain  sheep  at  $17  i>er  head;  that  he  did 
produce  a  purchaser  for  2,200  head  of  ahe^, 
ready,  willing,  and  able  to  purchase  the 
same,  and  that  defendant  agreed  with  plain- 
tifC  ttuit  25  cents  per  head  was  a  reasonaUe 
commission  tberefor.  The  defendant  an- 
swered the  first  cause  of  action,  first  by  a 
goieral  denial,  and  then,  after  admitting  Its 
corporate  ezlstoice,  alleged  in  substance 
that  the  plaintifr  stated  to  defendant  that  he 
had  a  purchaser  for  defendant's  ranch  lands 
near  Big  Trails,  Wyo.,  and  for  a  band  of 
breeding  ewes  kept  on  or  near  said  ranch, 
and  inquired  what  commission  defendant 
would  be  wlUIng  to  pay  plaintiff  if  said  pur- 
chaser should  be  induced  by  plaintiff  to  pur- 
chase and  pay  for  said  property;  that  de- 
fendant advised  plaintiff  tbat  it  was  will- 
ing to  sell  said  ranch  property  for  $30,000 
and  said  sheep  for  $17  per  head,  and  ttiat 
defwdant  would  not  pay  any  commission  at 
the  price  named,  and  if  plaintiff  procured  a 
purchaser  at  the  price  named  he  must  ob- 
tain any  commissions  for  his  services  from 
Buch  purchaser ;  that  thereupon  plaintiff 
rcpresmted  he  had  a  purchaser  who  would 
pay  $35,000  for  the  ranch,  $17  per  head  for 
the  sheep,  and  thereupon  defendant  agreed 
with  plaintiff,  it  plaintiff  produced  a  pur- 
chaser who  would  purchase  and  pay  for  the 
property  at  the  prices  named,  then  the  plain- 
tiff should  receive  the  sum  of  $5,000,  the 
difference  between  the  price  for  which  plain- 
tiff was  willing  to  sell  and  the  price  plaln- 
tur  represented  the  purchaser  produced  by 
him  would  pay  therefor.  Then  it  is  alleged 
the  plaintiff  repr^ehted  that  the  proposed 
purchaser  was  one  Fred  Eberhard,  and  tliat 
he  was  financially  responsible,  and  possessed 
money  and  credit  sufficient  to  oiable  him  to 


purchase  said  property  and  pay  defendant 
the  purchase  price  tSuteot ;  that  on  October 
16,  1918,  a  oontract  was  entered  into  be- 
tween Uie  said  Fred  Eberhard  and.  Uie  de- 
fendant for  tlie  parduBe  said  randh, 
sheep,  and  certain  perscmal  property  on  said 
ranch,  by  the  terms  of  which  Eberhard  was 
to  pay  $35,000  for  the  ranch,  $17  per  head 
for  the  sheep  and  $6,600  for  the  other  per- 
Bonal  property,  $10,000  to  be  paid  and  was 
paid,  at  the  signing  ot  the  agrsnnent,  and 
the  balance  to  be  paid  and  possession  to  bo 
given  on  <a  befwe  Dec«uher  1,  1918;  ttiat 
at  the  time  entering  Into  the  oontxact  o£ 
sale  the  defendant  had  no  knowledge  of  the 
financial  responsitdlity  of  Eberhard  other 
than  the  r^resentattons  of  plaintiff,  and 
that  it  relied  luwn  the  InfonnatUn  fondsh- 
ed  by  plaintiff  in  that  te^ect;  that  said 
statonents  of  plaintiff  req^ting  Eberhard's 
financial  responsibility  were  false  and  un- 
true, and  he  was  not  financially  reeponsiUe, 
was  not  able,  and  did  not  comply  with  the 
contract  and  pay  the  balance  of  the  pur- 
chase  money  or  take  the  property ;  that  de- 
fendant compiled  in  every  respect  with  its 
contract,  and  was  able  and  willing  to  con- 
vey and  deliver  the  said  property  as  requir- 
ed by  the  contract  on  the  payment  of  the 
purchase  price;  that  by  reason  of  the  fail- 
ure of  Eberhard  to  onnplete  the  purchase  by 
payment  of  the  balance  of  the  purchase 
price  plaintiff  failed  to  earn  or  be  entitled 
to  any  commission.  Then  follows  a  g«ieral 
denial  of  the  second  cause  of  action. 

The  plaintiff  filed  a  reply,  which  reiterat- 
ed the  claims  of  the  petition,  and  denied 
that  he  made  any  false  and  untme  state- 
ments concerning  the  financial  responsibil- 
ity and  worth  of  Eberhard,  and  daiied  that 
Eberhard  was  not  flnandally  able  to  CMuply 
with  the  contract  of  purchase  at  the  time 
he  entered  Into  said  contract  with  the  de- 
fendant; alleges  that  defradant  had  ample 
time  and  opportunity  to  ascertain  Eberbard's 
financial  responsibility  and  worth  before  en- 
tering into  the  contract  with  him,  and  de- 
fendant accepted  htm  as  the  purchaser  found 
by  plaintiff  without  any  question  as  to  Ms 
financial  responsibility,  and  entered  Into  the 
contract  at  which  time  plalntitTs  commis- 
sion became  due  and  payable  to  plaintiff 
from  defendant,  and  plaintiff  was  estopped 
from  claiming  there  la  nothing  due  plaintiff 
by  reason  of  the  failure  of  Eberhard  to  com- 
plete the  purchase  by  payment  of  the  bal- 
ance of  the  purchase  price. 

The  petitlMi  In  error  sets  out  seven  dif- 
ferent spedflcatlons  of  error,  to  wit: 

"(1)  That  said  court  erred  In  ruling  out  the 
evidpnee  otFered  by  the  said  W.  W.  Murphy 
on  tbe  trial  of  said  action. 

"(2)  That  said  court  erred  In  overruling  tbe 
motion  of  said  W.  W.  Murphy  for  a  directed 
verdict,  at  the  dose  ot  the  trial,  under  his  first 
cause  of  acti<m  in  the  amended  petitttm. 

"(3)  That  said  court  erred  in  the  Instructiona 
given  to  the  Jury  on  the  trial  of  said  action. 
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Til.  butnictloiiB  Nob.  2  and  8,  u  appean  fn 

the  record. 

"(4)  That  said  court  erred  in  refusing  to  give 
the  ioBtractioiis  wUdb  plaintiff  in  error  pray- 
ed the  court  to  five,  viz.  instractions  A  to  L, 
fndDsire,  as  appears  in  the  record. 

"(5)  That  said  court  erred  in  overruling  the 
motion  of  plaintiff  for  a  new  trial. 

"(6)  That  judgment  was  giTen  for  said  de- 
fendant, when  it  ought  to  have  been  giren  for 
the  said  plaintifl,  according  to  the  laws  of  the 
lud. 

"(7)  And  there  are  other  errors,  prejudicial 
to  the  plaintiff  in  error»  manifeit  upon  the  face 
of  the  record." 

The  motion  for  a  new  trial  contained  fire 
different  grounds  as  follows: 

"First.  The  verdict  Is  not  sustained  hj  suf- 
ficient evidence,  and  is  contrary  to  law. 

"Second.  The  court  erred  in  its  Inatmctiois 
to  the  jury,  each  and  every  one  of  which  was 
excepted  to,  at  the  time,  by  the  plaintiff. 

'^niird.  Tht  court  erred  in  refusing  the  in- 
RroctionB  asked  by  the  plaintiff,  to  which  re- 
hisil  the  plaintiff,  at  the  time,  excepted. 

"Fourth.  For  the  several  errors  of  law  occur- 
rug  at  the  trial,  and  to  the  commission  of  each, 
and  every  of  which  the  plaintiff  at  the  time 
excepted. 

Tiftb.  And  for  other  manifest  errors  appar- 
ent upon  tbe  face  of  the  record." 

[1]  It  la  evident  that  the  first  and  second 
giounds  of  error  menti<»)ed  In  the  petition 
In  error,  not  b^og  E^edflcally  mentioned  In 
the  motl(Ht  for  a  new  trial,  are  waived,  and 
cannot  be  coosldfflred  here,  and,  while  the 
Jnodon  for  a  new  trial  allies  error  In  the 
Eivlng  of  all  the  Instructions  given  to  -  the 
jury,  the  petition  in  error  claims  error  only 
In  the  giving  of  Instructions  2  and  3,  and  the 
record  shows  that  these  two  were  the  only 
ones  excepted  to  by  iflaintlff,  which  we  will 
later  consider. 

[21  The  principal  contention  of  the  plain- 
tiff is  that,  when  a  broker  has  produced  a 
porchaser  for  the  property  In  question,  who 
Is  able,  ready,  and  willing  to  purchase  at  the 
price  named,  and  an  enforceable  contract  Is 
Mtered  into  between  the  owner  and  the  pur- 
chaser found  by  the  broker,  the  broker's 
commissions  become  at  once  due  and  paya- 
ble, notwithstanding  the  fact  that  the  coo- 
tract  of  sale  Is  never  carried  out  by  the  final 
pnyment  of  the  purchase  money.  This  Is 
the  law  governing  ordinary  brokerage  con- 
tracts such  as  Is  pleaded  by  plaintiff  herein, 
and  was  so  held  by  this  court  in  the  case  of 
Frost  V.  Honx  et  al.,  15  Wyo.  353,  89  Pac. 
66S.  It  may  well  be  admitted  that  had 
plaintiff  proved  the  contract  pleaded  In  his 
petition  he  should  have  obtained  the  verdict 
and  Judgment,  but  It  devolved  upon  plaintiff 
to  sustain  the  contract  pleaded  by  him  by  a 
preponderance  of  the  evldaic^  and  the  court 
so  Instructed  the  jury. 

Whatever  agreement  or  understanding 
that  was  had  between  these  parties  relative 
to  the  sale  of  the  randi  and  sheep  was  oral. 


and  consisted  of  coaveraatloiia  bad  over  the 
long  distance  telephone  and  not  heard  by 
any  one  else,  as  far  as  disclosed  by  the  rec- 
ord, other  than  C.  G.  Worland.  secretary  and 
treasurer  of  the  defendant  corporaUtm,  and 
W.  W.  Murphy,  the  plaintiff,  who  were  the 
parties  to  the  conversation.  Each  of  these 
parties  testified  as  to  their  recollection  of 
what  was  said  as  follows : 
The  plaintiff  testified: 

"Q.  Now,  Hr.  Murphy,  you  may  state  if  on 
or  aboot  the  23d  day  of  September,  1918,  you 
had  a  conversation  with  any  of  the  officers  of 
the  defendant  in  reference  to  selling  some 
ranch  lands  and  stock.   A.  I  did. 

"Q.  And  with  whom  did  you  have  that  conver- 
sation?   A.  O.  C.  Worland. 

"Q.  And  that  is  the  gentleman  right  here  (in- 
dicating), 0.  O.  Worland?   A.  Tes',  sir. 

"Q.  Now,  did  you  at  any  time  have  an  agree- 
ment with  the  defendant  to  sell  their  ranch 
lands  and  some  stock  for  them,  if  any?  (Ob- 
jection.) 

"Q.  Did  you  iiave  an  agreement  at  any  time 
with  the  defendant  prior— shortly  prior  to  Oc- 
tober 15,  1918,  whereby  you  was  to  sell  the 
ranch  lands  and  certain  sheep  for  the  defend- 
ant?   A.  I  did. 

"Q.  Now,  you  tell  the  jury  what  that  agree- 
ment was.  (Objection.) 

"By  the  Court:  Yes;  he  may  state  what  was 
said  between  the  two  parties. 

"Q.  You  may  state  what  that  agreement  was 
by  stating  what  was  iraid  between  you  and  Mr. 
Worland,  and  when  it  was?  A.  I  called  Mr. 
Worland  over  the  phone,  and  talked  with  him 
previous  to  this  thne  about  selling  Us  raaetk 
property  and  sheep,  and  on  this  day  I  called 
him  up  and  asked  him  if  be  still  wanted  to  sell 
them.  He  eald  he  did.  I  a^ed  him  the  price 
of  the  ranch  property;  first,  I  asked  him  what 
it  consisted  of.  He  said  about— around  6,000 
acres  of  deeded  lands  and  aboat  2,000  acres 
of  leased  land — 

"Q.  About  bow  many  acres  of  deeded  land? 
A.  Around  2,000  acres  of  deeded  land— of  leas- 
ed land,  I  should  say. 

"Q.  Six  thouBand—  A.  Six  hundred  of  deed- 
ed land  and  about  2,000  of  leased  land.  I  ask- 
ed bim  the  price  of  the  property.  He  told 
me  $30,000,  and  then  I  asked  him  how  many 
sheep  he  had,  and  I  don't  jnat  remember,  but 
I  think  he  said  around  5,500,  and  I  asked  him 
the  price  of  the  sheep.  He  said  $17  a  head,  and 
T  asked  him  then  if  he  would  pay  a  commis- 
sion out  of  the  $80,000.  He  Baid,  'No.*  I 
said,  'Well,  I  have  a  man,  one  Mr.  Eberiiard, 
here  with  me  that  will  pay  $35,000  for  the 
ranch  property  and  will  take  some  sheep 
and  I  said  to  him,  I  said,  'How  will  that  be,  to 
put  the  ranch  property  at  $85,000  and  you 
pay  us  $5,000  and  whatever  is  right  for  the 
sheep?'  He  said,  'AH  right;  it  was  all  right; 
bring  him  over.' 

"Q.  Was  this  conversation  held  over  the 
phone?   A.  Yes,  sir. 

"Q.  And  where  was  you  when  you  was  talk- 
ing to  Mr.  Worland?  A.  I  was  at  the  Irma 
Hotel. 

"Q.  Irma  Hotel  In  Cody?   A.  Yes,  sir. 
"Q.  And  where  was  he?  A.  He  was  at  Wor- 
land." 
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On  croBS-examlnatioD: 

"Q.  Now,  when  you  talked  to  him  here  yon 
askeil  him  If  he  wanted  to  sell  the  randi  and 
sheep?   'A.  Tee,  sir. 

"Q.  And  he  said  he  did?   A.  Tea,  sir. 

"Q.  Tou  asked  him  what  his  price  was  for  the 
ranch?  A.  Yas,  sir. 

"Q.  And  he  said  fSOWl  A.  Tes,  sir.  . 

"Q.  Ton  asked  him  what  his  price  was  for  the 
riieep,  and  he  told  you  (17?  A.  Tea,  sLr. 

"Q.  Did  he  tell  on  that  conversation  how 
many  sheep  he  had?  A.  I  think  he  said  around 
5,500. 

"Q.  And  yon  think  he  said  that  at  that  con- 
versation?   A.  Yes,  sir. 

"Q.  On  the  2.3d  of  September.  Now,  you 
asked  him  what  commission  he  would  pay  and 
he  told  you  he  wouldn't  pay  any,  didn't  he? 
A.  Tes,  sir. 

"Q.  You  susscBted  to  him,  didn't  you.  that 
you  could— had  a  purchaser  that  would  g^vs 
$36,000  for  the  randi,  or  that  you  could  price 
the  ranch  to  at  $35,000?    A.  Yes,  sir. 

"Q.  And  that  you  would  be  willing  to  take 
the  (6,000  as  commission?    A.  No,  sir.. 

•*Q.  You  didn't  say  that?   A.  No,  sir. 

What  did  yon  say  to  do  with  the  $6,000? 
A.  As  I  stated  before,  I  told  him  priced  the. 
ranch  at  ^,000;  he  to  pay  us  $5,000  and  what 
was  rivht  for  the  sheep. 

"Q.  Well,  now,  did  he  tell  you  before  that 
that  he  wouldn't  sell  the  ranch  unless  he  sold 
the  sheep?  A.  He  said  he  wanted  to  sell  the 
whole  outfit." 

0.  O.  Worland  teatlfled  Id  regard  thereto: 

*'Q.  Now,  Id  September  where  were  you 
when  you.  had  the  first  talk?  A-  We  were 
shipping  sheep  at  Arminto,  and  Mr.  Murphy 
called  me  up  there. 

"Q.  Called  you  up  on  the  phone?  A.  Yes, 
■ir. 

"Q.  And  did  you  hear  what  he  said?  A.  Yns, 
air. 

"Q.  And  were  yon  able  to  communicate  with 
Um?    A.  I  was. 

"Q.  Now,  can  yon  teH  the  jury  Just  what  he 
said  to  you  and  what  you  said  to  Mm  at  that 
time  with  respect  to  the  sale  of  the  ranch  or 
the  sheep?  A.  Well,  Mr.  Murphy  called  me 
up,  and  said  he  heard  that  we  were  offering 
the  Big  Trails  ranch  and  the  sheep  for  sale, 
and  I  told  him  we  was,  and  he  said  he  had  a 
buyer,  and  he  wanted  to  know  what  we  wanted 
for  the  ranch  and  sheep,  and  I  told  him  we 
wanted  $30,000  for  the  ranch  and  $17  a  head 
tor  the  sheep,  and  he  said,  *How  about  com- 
tnisslons?'  'Well/  I  said,  'That  Is  the  price  that 
we  hare  got  to  have:  that  is  the  lowest  possi- 
ble price  we  can  take  for  this  stufE.'  Well, 
he  sud— I  said,  'You  will  have  to  figure  out 
the  commission  some  other  way.'  He  said, 
'How  about  me  putting  a  price  of  $35,000  on 
the  ranch,  and,  after  getting  $30,000  for  you 
for  the  ranch,  the  $5,000  will  be  my  commis- 
sion?' and  I  said  that  would  be  agreeable  with 
me,  BO  that  was  about  the  rize  of  the— that 
was  about  the  conversation  at  that  time. 

"Q.  When  you  had  the  original  talk  with  him 
at  Arminto  was  that  the  time  you  told  him  he 
could  have  as  commission  on  the  deal  all  he 
got  for  the  ranch  over  $30,000?  A.  That  is 
the  only  conversation  I  ever  had  with  him  re- , 
garding  commissions. 


'*Q.  And  did  he  ask  jrou  what  commission 
yon  would  give  him  for  selling  the  sheep  at 
$17  and  the  nuA  at  $BO,000  in  the  first  place? 
A.  Wen,  preliminary  to  the  $6,000  proposition 
he  said,  *Oar  usual  commisrion  is  6  per  cent, 
and  26  cents  a  head  for  the  sheep,'  bat  in  the 
conversation  afterwards  It  developed  that  if 
he  could  get  $35,000  for  the  randi  he  would 
take  $5,000  for  his  commission. 

"Q.  I  thought  I  understood  you  to  say  that 
you  told  him  that  $30,000  for  the  ranch  and 
$17  for  the  sheep  must  be  net  to  you?  (Ob- 
jection.) A.  Yes;  that  is  what  I  told  him; 
that  iB  tiie  price  we  had'  to  have  net. 

"Q.  And  yon  told  him  that  after  he  had  sug- 
gested to  you  that  the  ordinary  Office  was  5 
per  cent,  commission  and  26  cents  a  head  for 
selling  sheep?  A.  That  was  during  the  conrer- 
sation  be  stated  the  nsoal  commissfons  was 
that 

"Q.  It  was  all  during  the  same  conversation  ? 
A.  Yes;  but  the  $6,000  commiasion  I  under- 
stood to  be  the  final— that  was  after  the  other 
talk. 

"Q.  When  was  this  oommisrimi  to  be  paid? 
A.  When  we  had  recedved  $80,00a'* 

And  on  craa»-eTfl  m  1  nation  as  follows: 

"Q.  Whidt  one  of  the  conTenattou  was  It 
where  the  agreement  aa  to  the  commiaalons 
were  settled  between  yon  end  Mr.  Murphy? 
A.  That  ts  the  conversation  when  I  was  at 

ArmtQto. 

"Q.  And  where  was  Mr.  Murphy?  A.  Well, 
I  don't  know  where  he  was  at.  I  don't  think 
I  asked  him  over  the  phone.  I  thought  he  was 
at  Basin,  but  I  didn't  ask  him  at  the  time. 

"Q.  I  will  ask  you  if  yon  didn't  have  a  conver- 
sation between  you  and  Mr.  Murphy  when  he 
was  at  Basin  and  yon  was  at  Armlnto  on  the 
16tb  day  of  Septeo^ber,  1918?  A.  It  was  some 
time  In  September.   I  don't  know  the  date. 

"Q.  And  I  will  ask  you  afterwards  if  tiiere 
wasn't  another  conversation  between  you  and 
Mr.  Murphy  respecting  the  commission  when 
he  was  at  Cody  and  you  was  at  Woriand  on 
September  23,  1918?  A.  We  only  bad  one  con- 
versation where  the  commiaskHt  entered,  and 
that  was  when  I  was  at  Arminto,  a  idwne  con- 
versation.'* 

[9, 4]  It  will  be  Been  from  tbe  above  quota- 
tlons  Oiat,  although  in  some  things  there  wns 
little  conflict  In  the  evidence  In  regard  to 
the  main  qaestlon  what  was  the  agreement 
as  to  cwnmlsslons,  there  was  a  wide  misun- 
derstanding between  the  parties.  The  Jury 
accepted  defendant's  version  as  to  this;  and, 
as  the  defendant  did  not  receive  the  $30,000, 
or  $17,  per  head,  for  the  dieep,  it  was  re- 
lieved of  any  obUgatlon  to  pay  plaintiff  any 
commission.  This  was  a  matter  peculiarly 
within  the  province  of  &e  Jury,  and  we,  un- 
der the  well-known  and  often  stated  rule 
"that  an  appellate  court  should  not  reverse 
a  verdict  rendered  when  the  evidence  Is  con- 
flicting," have  no  right  to  disturb  the  verdict. 
Further,  we  think  tbe  Jury  acted  rightly  un- 
der the  evidence,  the  plalntlCC  failed  to  prove 
the  contract  pleaded  by  a  preponderance  of 
tlic  evidence,  and  In  addition  several  signifi- 
cant facts  appear  in  the  record  which  tend  to 
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show  Oiat  the  plalnllff  did  not  think  he  waa 
entitled  to  be  paid  his  commlsslonB  until  the 
defendant  had  recelTed  all  the  purciutse 
price.  At  the  time  the  written  contract  be- 
twe^  Bberbaid  and  Uie' defendant  was  exe- 
cuted at  the  ranch  the  plain  till  was  presMit 
and  witnessed  the  contract,  end  had  In  his 
possession  the  $10,000  for  the  cash  paymmt, 
and  after  the  signing  he  took  possession  of 
the  contract,  and  kept  the  check  and  brought 
both  to  Worland  and  ddivered  them  to  Ira 
Jones,  assistant  secretary  and  bookkeeper  of 
the  defendant  ctunpany ;  but  although,  if  his 
allegations  and  contentions  are  correct,  his 
commissions  were  then  due  and  payable 
from  the  defendant,  he  delivered  the  check 
without  any  demand  or  intimation  that  he 
should  be  paid,  and,  having  occasion  to  write 
Ira  Jones  on  October  28,  more  than  a  month 
before  the  time  for  the  final  payment  as 
fixed  by  the  contract  of  sale^  In  regard  to  the 
nmnbers  of  the  land  and  water  rights  and 
abstract  of  title  to  complete  a  loan  he  waa 
endearorlng  to  secure  for  Elberhard  so  he 
could  complete  the  payment  of  the  purchase 
price,  he  requested  that  Jones  ui^  Eberhard 
to  speedily  make  fidl  paym^t  so  he  could 
rec^re  his  moo^,  as  contained  In  Ute  fol- 
loirlng  excerpt  txom  Uiat  lettn: 

"Vntm  Mr.  Bberbard  left  here  for  the  randi 
hit  Wednesday  every  thing  was  O.  K.  and  he 
expected  to  pay  more  on  this  deal  in  a  week 
or  BO  or  Joat  as  soon  as  he  could  get  things 
■traightened  out  at  the  ranch  and  get  back 
down  to  Woriand,  so,  I  think  it  well  that  be 
cleans  the  moat  of  this  np  at  the  next  pay- 
meat,  as  he  can  just  as  weU  as  not,  and  I  need 
some  money  soon  as  well  as  Mr.  Worland 
irin  vant  the  moat  of  tUs  settled  aoon,  so, 
urge  Mr.  BbeAard  If  he  comes  in  to  make  pay- 
menta  as  he  stated  to  pay  all  he  can  now  and 
then  fiiuBh  np  Id  a  abort  time.*' 

As  to  the  second  cause  of  action,  from  all 
the  evidence  in  regard  thereto  It  does  not  ap- 
pear that  it  was  ever  agreed  or  contemplated 
that  any  commission  was  to  be  paid  If  the 
sheep  were  sold  for  $17  per  head,  except  as 
the  extra  $5,000,  if  paid  for  the  lands  over 
defendant's  price,  might  be  intended  to  In- 
clude commissions  on  the  sale  of  the  sheep, 
aad  when  plaintiff  made  demand  on  defend- 
ant by  sending  an  order  to  Worland  on  the 
flay  before  the  final  payment  was  due  by 
Eberhard  according  to  the  terms  of  the  writ- 
ten contract.  It  Is  signlflcaut  that  the  order 
vas  for  $0,000  only,  and  did  not  Include  the 
amonnt  claimed  In  the  second  cause  of  actlim 
as  c(nnmisslon  on  the  she^, 

[II  We  have  carefully  examined  the  In- 
structions given  by  the  court  and  those  asked 
for  by  plaintiff  and  refused  by  the  trial  court, 
and  do  not  think  any  reversible  error  was 
HRnmitted.    The  Jury  seeiDS  to  have  been 


fully  instructed  as  to  all  questioDB  of  law 
necessary  u^der  the  pleadings  and  evidence 
in  the  case.  All  of  the  prlndples  contained 
in  the  requests  that  were  refused  that  were 
ai^llcable  to  the  case  as  made  were  em- 
bodied In  other  instructions  given  by  the 
court  in  different  form.  The  Instruction 
given  that  is  most  earnestly  objected  to  reads 
as  fallows: 

Tou  are  further  inatmcted  that  It  la  the 
duty  of  the  Jury  in  this  caae  to  first  determine 

under  the  evidence  what  the  contract  for  com- 
miaaion,  if  any,  waa  as  between  the  plaintiff  vaA 
defendant  herein.  If  you  find  that  the  agree- 
ment entered  into  between  the  i^aistiff  and 
defendant  waa  that  the  defendant'  instructed 
the  plaintiff  that  he  would  aell  his  ranch  prop- 
erty for  $30,000  net,  and  refused  to  pay  any 
commission,  but  instracted  the  plaintiff  that  he 
most  get  bis  commission  from  some  other 
sonree,  then  X  instmet  you  that  the  plaintiff 
wonld  not  be  a  broker  under  the  ordinary  term, 
but  that  he  would  be  acting  under  a  special 
contract,  and  wonld  not  be  entitled  to  and  could 
not  collect  bis  commission  claimed  under  hifl 
first  cause  of  action  until  the  defendant  had 
been  paid  the  $30,000  in  full  for  his  property; 
but  if  yon  find  that  the  plaintiff  and  defendant 
entered  Into  an  agreement  whereby  the  defend* 
ant  agreed  to  pay  the  plahitlfl  $5,000  it  he 
found  a  purdtaaer  for  the  ranch  lands  at 
$35,000,  and  that  there  waa  no  agreement  as  to 
the  net  amount  due  the  defendant,  and  no 
agreement  as  to  the  plaintiff  receiving  his  com- 
mlasion  other  than  from  the  defendant  then  I 
charge  yon  that  the  law  as  hereinafter  defined 
pertadnhig  to  brokers  appUea.** 

The  ease  oif  H<wfcliis  v.  Settles,  48  OkL  801, 
140  I^c.  890,  is  ODS  In  most  respects  like  the 
case  St  bar.  In  that  case  a  similar  inatruo- 
tlon  was  objected  to,  and  tbe  Supreme  Court 
of  OUahoma  said,  in  r^nnl  thereto: 

"In  the  light  of  the  contentions  of  the  par> 
ties  and  the  evidence  introduced  In  relation 
thereto,  this  instruction  wag  substantially  cor- 
rect; in  fact,  while  many  instructions  were 
given,  fairly  covering  plaintiff'a  theory  of  the 
case,  this  is  the  one  special  Instruction  that 
submitted  to  the  jury  the  defendant's  theory. 
If  defendant's  theory  was  correct,  he  waa  under 
no  obligation  to  pay  plaintiff  the  amount 
claimed,  and  this  Instruction  merely  tells  the 
jury  BO." 

We  may  well  adopt  this  language  as  our 
own  in  this  case,  although  this  Instruction 
also  contains  plaintiff's  theory  as  well  as  de- 
fendant's, which  the  instruction  In  the  Okla- 
homa case  did  not  Finding  no  reversible 
error  In  the  record,  the  Judgment  of  the 
lower  court  wlU  be  affirmed. 

Afflrmedi 

BBARD,  0.  X,  and  POTTBH,  J.,  concur. 
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FAST  et  «L  t.  WHITNEZ  et  a],  (No.  918.) 
(Supreme  Goort  of  Wroming.   Jan.  30,  1920.) 

1.  Plbadirq  «=>S4(6)— pETirroN  libebaixt 

C0N8TBUED  AQAINST  OBJECTIONS  TO  INTBO- 
DUOXION  OF  EVIDBNCZ. 

A  petition  will  be  liberally  construf^d  in  or- 
der to  sustain  it,  when  first  challenged  by  ob- 
jections to  the  introduction  of  evidence. 

2.  PZ.BADINa  «=934(6)— Al.Li:aAT10NBBEOABD- 
XNO  EXTEHSXON  OF  LEASE  BUFFICIENT  ON  OB- 
JECTION AT  TBIAL. 

A  petition,  alleging  that  an  oil  lease  carried 
certain  qaoted  indorsements  extending  the  time 
for  plaintiff  lessees  to  iMimmence  work,  Aeld 
sufficient  to  show  an  extension  of  the  lease  as 
against  an  objection  first  made  to  the  introdacv 
tion  of  evidence,  although  it  would  have  been 
better  to  directly  allege  that  the  lease  had  been 
duly  extended  for  a  proper  consideration. 

8.  Pi.EADrNo  ^=>403  (2)— Defect  in  petittoh 

CUBED  BT  ANSWEB. 

Any  defects  in  a  petition,  allying  that  the 
time  for  plaintiff  lessees  to  commence  drilling 
operations  under  an  oO  leaae  had  been  extended, 
jitLB  cured,  where  tiie  answer  made  varions  rcf- 
er«Dces  to  the  lease  having  been  extended  to 
the  same  date  as  that  mentioned  in  petition. 

4.  Mines  and  minerai-b  «ss78(7)— Whethee 
cebtain  acts  conhtituted  couhencinq  of 
"dbillino  ofebationb"  A  QUEsnon  OF 

FACT. 

Allegations  that  the  lessees  of  on  lands  bad 
staked  the  location  of  the  first  well,  had  placed 
lumber  on  premises  for  repairing  a  derrick  for 
drilling  purposes,  and  had  contracted  for  bring- 
ing a  derrick  upon  the  leased  lands  within  the 
time  prescribed  for  commencing  drilling  opera- 
tions, and  that  within  ten  days  after  such  time 
limit  a  derrick  was  installed  on  the  premises 
despite  difficulties  caused  by  snow,  etc.,  held 
not  to  establish,  as  a  matter  of  law,  that  the 
lessees  had  failed  to  commence  "drilling  opera- 
tions" within  the  prescribed  time. 

6.  Pleading  ®=>428{2)  —  On  objection  to 

INTBODUCTION  of  EVIDENCE  (jnBOTION  IS 
WHETUEB  PLEADINO  is  legally  SUFFICIENT. 

An  objection  to  the  introduction  of  evidence 
upon  the  ground  that  the  petition  states  no 
cause  of  action  raises  the  question  whether  the 
pleading  is  legally  sufficient. 

Appeal  District  C:oui1^  Park  Ckninty ; 
B.  O.  Baymond,  Judge. 

Action  by  James  M.  Fast,  B.  B.  Landfalr, 
and  J.  0.  Reese  against  F.  A.  Whitney  and 
Leona  G.  Whitney.  Judgment  tor  defend- 
ants, and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

G.  A.  Zaring  and  B.  B.  Landfalr,  both  of 
Basin,  for  appellants. 

E.  £j.  Enterline.  of  Billings,  Mont.,  and 
W.  L.  Simpson,  oC  (3ody,  for  respondents. 

POTTER,  J.  This  case  is  here  on  appeaL 
It  Is  an  action  brought  to  enjoin  the  lessors 
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from  asserting  a  fcfffeitiire  ot  an  <ril  lease 
and  frosn  Interterli^  with  the  prosecution 
of  drilling  operatloDB  by  ezdnding  the  les- 
sees from  the  premises  covered  by  the  lease. 
The  defendants  having  filed  an  answer  and 
cross-petition,  without  previously  objecting 
to  the  petlticu  by  demurrer  or  otherwise,  in- 
terposed an  (Ejection  on  the  trial  to  the  in- 
troduction of  any  evidence  by  the  plaintiffs 
on  the  ground  that  the  petition  does  not  state 
facts  sufficient  for  a  cause  of  action  in  favor 
of  the  i^alntifls  or  against  the  defendants. 
That  objection  was  sustained,  and  thereupon 
the  defendants  Introduced  evidence  in  sup- 
port of  their  cross-petition,  praying  that 
their  title  to  the  premises  be  quieted  as 
against  any  dalm  of  the  xdalntUta  or  either 
of  them. 

Judgmeait  was  rendered  in  favor  of  the 
defendants,  whereby  it  was  ordered  that  the 
plaintiffs  take  nothing  In  the  action,  that 
tb^r  petition  be  dismissed,  and  that  the 
title  of  defendants  to  the  premises  covered 
by  the  lease  be  quieted  as  against  the  plain- 
tllTs.  The  rulings  of  the  court,  excluding  all 
evidence  by  the  plaintiffs,  permitting  evi- 
dence to  be  introduced  In  support  of  the 
cross-petition,  and  rendering  judgment  for 
the  defendants,  are  specifled  as  error.  But 
the  record  does  not  show  any  exception  to 
the  ruling  allowing  the  Introduction  of  evi- 
dence under  the  cross-petition.  An  exertion 
Is  shown  to  the  ruling  sustaining  the  objec- 
tion to  the  Introduction  of  any  evidence  by 
the  plaintiffs,  and  also  to  the  findings,  de- 
dsion,  and  Judgmrat.  And  the  only  ques- 
tions presoited  here  by  the  brle&  reHatc  to 
the  aafflciau7  of  the  petition  to  state  a  cause 
of  action. 

The  petttiUm  sets  cat  the  lease  In  hsec 
vert)a,  together  with  all  Indorsemoits  there- 
on, and  all^ee  that  the  i^alntUCs.  James  M. 
Fast,  R.  B.  Landfair,  and  J.  O.  Beese  are  the 
owners  and  holders  of  said  lease,  entered  in- 
to between  the  defendants,  F.  A.  Whituey- 
and  Leona  G,  Whitney,  his  wife,  and  J.  C. 
Beese  on  August  14,  1916.  The  premises, 
as  described  in  the  leas^  are  located  In  Park 
county,  in  this  state.  By  the  terms  of  the 
lease  the  Irasor  grants,  demises,  and  leases 
unto  J.  C.  Reese  "aU  ttie  oil,  petroleum,  gas, 
hydrocarbons,  water  and  minerals  of  every 
kind  and  character  whatsoever  in  or  under 
said  lands  and  the  right  to  sever  and  re- 
move the  same ;  also  the  right  to  construct 
and  maintain  telegraph,  telephone,  pipe  lUies, 
roadways  from  adjoining  lands  on  or  across 
the  d^lsed  premises ;  the  right  to  construct 
and  maintain  buildings,  derricks,  tanks  and 
other  structures  used  or  necessary  for  the 
boring  or  excavating,  preserving  and  han- 
dling of  oU,  gas,  hydrocarbtms,  water  and 
other  minerals  produced  on  the  demised 
premises. '  To  have  and  to  hold  the  sam« 
unto  the  said  lessee  for  the  full  term  of  £ 
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reus  from  and  after  the  date  hereof,  and  as 
mach  Iwger  as  either  oil,  gas,  hydrocarbraiSi 
Tata  and  other  minerals  In  Daylng  quanti- 
ties are  produced,  provided  that  all  cove- 
nanta  and  condltUms  hereof  are  fnlly  kept 
and  performed  by  the  said  leasee.  ^Provided: 
The  said  lessee  c<ntimences  dialling  on  said 
lands  or  within  a  radius  of  one  mUe  from 
$ald  prc^rty  within  60  days  from  the  date 
hereof  and  carry  forward  the  work  of  com- 
pletion with  all  reascuable  dlsi^tcb  unless 
prevented  by  strikes,  the  dements,  unavoid- 
able accidents  or  canMs  beyond  the  omtnA 
o(  the  lessee." 

The  lease  contains  also  the  following  ma- 
terial provisions,  stated  in  the  order  In 
i^ddi  they  are  expressed  In  the  lease: 

"In  case  do  well  be  commenoad  at  the  place 

■nd  within  the  time  provided  tor  herein,  this 
lease  ihall  bec(»ae  null  and  void  and  without 
any  farther  effect  whatever,  unless  lessee  aihall 

pay  for  the  delay  at  the  rate  of  cents  pir 

■ere  toe  each  and  every  twelve  months  thereaft- 
er or  nntil  a  well  is  commenced  as  provided  for 
kneiu,  or  this  lease  be  surrendered.  Such  pay- 
■MQt  may  be  made  to  the  lessor  at  his  address 
or  be  aeiMMited  to  his  credit  in  the  First  Na- 
tional Bank  of  Meeteetae.  Wyo/'  "The  lessee 
farther  agrees  tliat  drilUng  operations  shall  be 
(iommenced  and  diligently  prosecuted  on  the 
lasda  spedfted  in  this  agreement  within  00  days 
ttm  the  date  of  this  lease." 

The  lease  further  provides  that  the  lessee 
iliaU  have  the  rlifht  and  prlTll^  at  any 
time  to  assign,  transf^  or  soblet  tlie  lease 
or  any  part  thereof. 

After  setting  out  certain  Indoraonents  on 
the  lease,  alleging  that  the  lease  t>ears  snch 
Indorsnnaits,  extending  the  lease:  First,  for 
90  days  from  the  date  of  the  lease ;  and,  Be<s 
ODd,  to  December  14,  1916,  and  assigning 
me-thlrd  of  the  interest  of  the  leasee,  Beese, 
b  the  lease  to  R.  B.  LandCalr  and  one-third 
to  James  M.  Fast,  and  alleging  that  the 
lease,  together  with  said  indorsonents,  was 
filed  for  record  In  the  oflBce  ijf  the  county 
derk  of  Park  county  on  December  16.  1:916» 
ttie  petition  alleges  as  follows: 

"PUinttSs  say  they  have  performed  each  and 
<Tciy  obUgation  of  tiie  said  contract  on  their 
put  to  be  l»pt  and  perfturmed ;  that  on  the  12tli 
^  Deconber,  1916.  the  itjaintiffsi  together 
with  die  d^endant  F.  A.  Whitney,  proceeded  to 
^  prendses  described  in  said  lease,  and  set  a 
'■take'  for  the  location  of  the  first  well  on  said 
Pmoises;  that  on  the  13th  of  December,  1916, 
plaintiffia  caused  to  be  placed  on  said  premises 
lumber  for  the  repair  and  addition  of  a  derrick, 
iat  drilling  purposes,  that  plaintiffs  bad  con- 
tracted to  be  torn  down  from  another  location, 
■iKKit  three  miles  away,  and  moved,  and  to  be 
■ncted  oa  the  lands  of  the  defendants. 

'^at  the  premises  of  defendants  drscrlbed  in 
tl>e  contract  of  lease  are  about  6  miles  up  the 
Gt^boU  river  from  Meeteetse,  Wyo.,  and  about 
miles  from  a  railroad.  That  during  the 
ooDth  of  December,  and  after  the  commence- 
^at  of  the  drilling  operations  herein  set  forth, 
^tn  was  a  s^eat  amount  of  snow  on  the  ground 
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for  miles  around  Meeteetse,  Wyo.,  and  in  nnd 
around  the  premises  of  the  defendants,  and  the 
hauling  of  material  was  ahnost  fanposslbleh  and 
it  was  difficult  for  workmen  to  get  in  and  around 
said  premises,  but  that,  on  or  about  the  24th 
and  26th  day  of  December,  1916,  the  plafutilfi 
caused  said  derrick,  about  3  miles  away,  to  be 
torn  down  and  contracted  with  a  teamster  at 
Meeteetse,  Wyo.,  to  haul  same  to  the  premises  of 
the  said  defendants.  That  arrangements  were 
made  about  the  12th  day  of  December,  1010. 
with  the  defendants  to  take  care  of  the  team- 
sters at  their  said  premises  and  to  take  care  of 
tlie  rig  bullden.  That  whai  the  teamsters 
stopped  at  th^  said  premises  thc^  were  told 
by  the  defendants  they  could  not  stay  there, 
and  defoidants  also  refused  to  take  care  of  the 
men  engaged  in  tearing  down  the  derrick,  which 
made  it  a  great  inconvenience  for  plaintiffs, 
there  being  no  other  place  of  accommodation  in 
the  neighborhood,  and  plalntifl^  were  thereby 
pot  to  a  disadvantage  in  diligently  proceeding  to 
tiie  development  oi  said  premises.'*  , 

It  la  then  allied  that  before  plalntUte 
could  proceed  further  with  the  drilling 
operations  on  said  premises  the  defendants 
re-entered  the  premises  without  cause,  and 
took  poeaeaaUm  thereof,  and  have  eiduded 
the  plalntUb  therefrom  since  December  26, 
1916,  and  caused  writtai  notice  to  be  B&at 
to  the  piaintUb  dated  <m  that  date,  stating, 
in  substance,  that  by  reason  of  the  failure 
of  the  lessee  or  his  assigns  to  comply  with 
the  tenuB  at  the  lease  the  said  lease  is  ter* 
mlnated,  and  they,  the  defoidants.  had  ra- 
ftered Into  possession  of  the  lands,  and 
notifying  the  plaintiffs  to  remove  therefnmi, 
and  not  to  Interfere  vlfh  the  poBsesaion  at 
defendants,  and  "that  the  said  d^endants 
reside  at  Ifeeteetse,  Wyo.,  and  at  their  said 
premises,  and  the  bad  condition  of  the 
weather  and  the  roads  were  well  known  to 
them  at  the  tlm^  and  no  notice  or  retiuest 
was  made  by  the  defendants,  or  dther  of 
them,  upon  the  plaintiffs,  or  either  of  them, 
that  the  said  plaintiffs  wore  not  diligently 
prosecuting  drilling  opoatlons  on  said  prem- 
ises of  the  defendants,  but  the  said  defend- 
ants have  since  said  26th  day  at  December, 
1916,  held  said  premises  against  said  lOaln- 
tlffs,  although  idalnturs  hare  been  and  are 
still  ready,  able,  and  willing  to  keep  and 
perform  every  obligation  on  their  part  to  be 
kept  and  perforn^  That  the  said  plalntlffa 
had  before  the  receipt  of  the  notice  from 
defendants,  herein  set  out.  expended  a  large 
sum  of  money  in  prosecuting  the  drilling 
operations  on  defendants'  premise^  to  wit,  in 
the  sum  of  $700,  and  defendants  kuew,  be- 
fore they  sent  the  above  notice  to  plalntlfTs 
claiming  forfeiture,  that  plaintiffs  were  ex- 
pending time  and  money  In  the  prosecuting 
of  drilling  operations  for  oil  and  gaa  on  their 
said  premises,  and  said  defendants  made  no 
remonstrance  or  objection,  but  acquiesced  In 
the  same,  and  the  only  time  that  plaintiff 

!  knew  of  any  objection  on  the  part  of  the  de- 
fendants was  the  receipt  of  the  notice  of 

'  forfeiture  from  defendants." 
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The  record  does  not  show  the  spedflc  ob- 
jections urged  agalnBt  the  petition  upon  the 
trial.  But  it  Is  stated  In  the  brief  of  ap- 
pellants that  the  qoeatlon  before  the  court 
was,  "What  was  the'  commencement  of  a 
wrfl,"  or  the  "commencement  of  drilling 
operations?"  and  that  the  poBltion  of  defend- 
ants In  tlie  trial  court  was  that  a  well  was 
not  commenced  by  setting  a  stake  for  Its 
location  and  hauling  lumber  upon  the  prem- 
ises -for  a  derrick.  And  the  principal  ob- 
JectioB  urged  against  the  petlCloa  in  the 
brl^  of  reapondents  Is  that  It  does  not  show 
that  drilling  or  drilling  operations  were  com- 
menced within  the  time  required  the  lease. 
But  they  also  present  three  points  with  ref- 
erence to  the  Indorsonents  upon  the  lease  ex- 
tending it:  (1)  That  such  Indo^emmts  do 
now  show  that  additional  time  was  granted 
for  commencing  drilling  operations.  0!) 
That  neither  indoreemntt  shows  any  consid- 
eration for  an  eztaisltm,  and  that  tlie  peti- 
tion doM  not  allege  a  consideration  therefor. 

That  the  petlUwt  does  not  allege  an  ex- 
tension  of  ibe  time  for  conunffliclng  drilling 
operations. 

[1]  The  objections  having  been  made  and 
presented  for  the  first  time  upon  the  trial,  as 
grounds  for  objecting  to  the  introduction  of 
evidence,  the  petition  la  to  be  liberally  con- 
strued, and  effect  given  to  every  legal  In- 
tendment, so  that  it  may  be  sustained  if 
possible.  City  of  Rawlins  v.  Jungqnlst,  16 
Wyo.  403,  04  Pac.  464,  96  Pac.  144 ;  Grover 
Irr.  Co.  V,  Lovella  Ditdi  Co.,  21  Wyo.  204, 
131  Pac.  43,  L.  R.  A.  19160,  1275,  Ann.  Caa 
1915D,  1207.  In  Rawlins  r.  Jnngqolst  this 
court  said: 

"Where  no  objection  to  a  pleadin{r  on  the 
gronncl  of  Its  insufficiency  has  been  made  before 
trial,  the  most  liberal  construction  will  then  be 
adopted  to  sustain  it  if  possible,  and  the  objec- 
tion will  not  then  be  sustained  unless  there  Is 
an  entire  omission  of  a  material  fact  or  a  total 
failure  to  state  a  cause  of  action  or  defense." 

And  In  the  other  case  cited  we  said  that 
the  rule  permitting  an  objection  to  a  plead- 
ing for  the  Qrst  time  on  appeal,  on  the 
ground  of  a  defect  in  substance,  excludes  ob- 
jections relating  merely  to  the  form  or  man- 
ner In  which  the  cause  of  action  is  stated, 
and  requires  that  the  pleading  be  construed 
liberally  and  supported  by  every  legal  In- 
tendment, and  therefore  upheld  if  the  nec- 
essary facts  are  fairly  to  be  Inferred  from 
the  allegations.  See,  also,  Cooper  v.  Hllsboro 
Garden  Tracts,  78  Or.  74,  152  Pac.  48S,  Ann. 
Cas.  m7E,  840 ;  Thorp  v.  St  L.  &  S.  F.  R. 
Co.  (Okl.)  175  Pac.  240 ;  Hays  v.  Miller's  Es- 
tate, 189  Mo.  App.  72, 173  S.  W.  1090 ;  Toung 
T.  Queen  Ins.  Co.  (Mo.  App.)  201  S.  W.  940. 

[2,  3]  With  reference  to  the  indorsements 
upon  the  lease  extending  It,  the  petition  al- 
leges that  the  lease  bears  the  following  In- 
dorsements. Then  is  set  oat  the  Indorse- 
ments^  the  first  reading: 


"We  hereby  agree  upon  between  Mr.  F.  A. 
Whitney  and  Leona  G.  Whitney  the  lessor  and 
J.  C-  Reese  the  lessee  that  this  lease  shall  be 
extended  for  thirty  (30)  days  from  date  of  tbis 
lease.  F.  A.  Whitney.  J.  0.  Reese.  Signed  in. 
presence  of  W.  P.  Smlttt,  U  B.  MerrUL" 

And  the  second: 

"November  6,  1916.    In  consideration  of  tlie 
sum  of  one  dollar  the  time  on  the  within  1cas« 
is  hereby  extended  to  December  14,  1916. 
A.  Whitaey,  Leona  G.  Whitney,  J.  O.  Reese.  In 
presence  of  R.  B.  Landfair. 

"Subscribed  and  acknowledged  before  me  this 
tfth  day  of  November,  1016.  Alex  A.  Linton. 
Notary  Public  [Seal]  My  Comm.  ejvlres  Dec 
29.  1918." 

We  think  this  Is  suffldeht  as  against  tlie 
objection  made  upcm  the  trial  as  an  allega- 
tion that  the  lease  or  the  time  thereof  was 
extended  as  stated  in  the  indorsement^  al- 
though it  would,  of  course,  have  been  bettez* 
pleading  to  all^  directly  or  in  so  many 
words  that  the  time  for  commencing  tlie 
work  mmtloned  In  the  lease  was  duly  ex- 
tended and  upon  proper  consideration.  Tlie 
agreement  ftnr  the  first  extensUm  is  not  dat- 
ed, but  the  second  is  dated  November  6, 
1916,  and  for  a  stated  consideration  «xtends 
the  time  until  a  specified  date.  Neither 
agreement  expressly  refers  to  the  time  for 
commendi^  drilling  operations  or  the  drill- 
ing of  a  weU.   But  the  lease,  dated  August 
14.  1916,  is  for  the  period  of  five  years,  and 
the  agreement,  extending  the  time  to  De- 
cmber  14,  1916,  could  not  have  r^erred  to 
or  been  Intended  to  apply  to  anything  but 
the  time  for  commencing  the  work  for  wfalch 
a  limited  time  was  fixed  by  the  lease.  Fur- 
ther, the  answer  filed  In  the  case,  not  oaly 
admits,  but  avers.  In  effect,  that  the  time 
for  such  work  was  extended  to  December  14. 
1916.    After  admitting  that  the  plaintiffs 
had  been  excluded  from  the  leased  premises, 
the  defendants  "aver  and  say  that  such  ex- 
clusion was  wholly  within  the  terms  and  con- 
ditions of  said  'oil  land  lease,'  and  after 
the  abandonment  and  forfeiture  of  said 
premises  by  the  plaintiffs  and  their  assignee, 
and  after  re-entry  of  said  premises   •   •  • 
by  the  defendants,  on  the  14th  day  of  I>e- 
cember,  1916,  the  day  and  date  of  the  termi- 
nation of  said  lease  under  Its  terms  and  con- 
ditions."  And  there  are  other  averments  In 
the  answer  referring  to  that  date  as  the  ex- 
piration of  the  time  limited  for  commencing 
the  work,  thus  curing  the  defect.  If  any,  in 
the  manner  of  alleging  the  extension  In  the 
petition  and  waiving  the  objection.  Pome- 
roy'8  Bern.  &  Rem.  Rights,  §  549. 

[4,  6]  Upon  the  principal  question  lu  the 
case  It  is  contended  for  the  respondents,  the 
defendants  below,  that  the  60-day  limitation 
mentioned  in  the  lease  refers  to  drilling  op- 
erations or  the  drilling  of  a  well,  and  that 
the  lease  requires  the  drilling  of  a  well  or 
drilling  operations  to  be  commenced  within 
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said  period  of  60  days,  or  within  the  period 
as  extended  by  the  alleged  Indorsements  up- 
on the  lease  it  the  petition  should  be  held 
Eufflciest  to  show  that  the  time  was  extended. 
As  we  do  hold  the  petition  sufflclent  In  that 
rP5pect  as  against  the  objection  made  uptm 
tbe  trial,  the  contention  aforesaid  Is  to  be 
considered  as  referring  to  December  14) 
1916,  as  the  end  or  expiration  of  the  period 
illon-ed  for  commencing,  the  work,  and  re- 
spuDdents  further  contend  that  the  facts  al- 
leged are  Insufficient  to  show  the  commence- 
ment at  drilling  operattona  or  the  drilliog  of 
a  veil. 

It  we&aaa  to  be  conceded,  and  even  con- 
teoded,  by  tbe  plalntltts,  the  appellants  here, 
tbat  the  lease  requires  drilling  to  be  ccsn- 
menced  within  tbe  limited  period  on  the 
leased  lands,  or  within  a  radius  at  1  mile 
tbere&om,  and  also  that  drilling  operations 
shaB  be  commenced  within  that  period  on 
tbe  leased  land&  Bat  they  contend  tbat  the 
tacts  alleged  in  the  petition  show  tbe  com- 
mencemeDt  of  drilling  operatloxw  on  the 
leased  lands  within  the  limited  period  as  ex- 
tended, and  that  thereby  both  danses,  the 
me  requiring  conmiaicement  of  drilling  on 
tbe  leased  lands,  or  within  1  mile  tha«trom, 
and  Qie  other  the  commencement  of  drilling 
operations  on  the  leased  lands,  were  com- 
piled with.  Befbrring  to  certain  cases  dted 
br  the  appellants,  and  contending  that  they 
btrid  only  that  acts  simUar  to  those  alleged 
Id  the  petition  are  sufflclent  to  constitute  the 
commencement  of  "operations"  under  an  oil 
leaae,  and  conceding  the  correctness  of  tbe 
conclusion  of  the  coari  In  those  cases,  conu- 
Eel  for  respondents  mnlntaln  that  there  is  a 
clear  distinction  between  commencing  "op- 
erations" and  commencing  "drilling  c^>era- 
tions"  or  "the  drilling  of  a  well." 

^e  are  inclined  to  donbt  there  b^g  any 
^<*sonable  distinction  between  commencing 
"operattonaf*  ot  commencing  "drilling  opera- 
tions" under  a  proTisI<m  in  an  oil  lease  for 
ammendng  work  within  a  specified  time, 
^g  eltho:  of  those  terms  to  describe  the 
w>rk  to  be  commenced.  Ordinarily,  at  least 
>  proTlBlon  In  such  a  lease  for  commencing 
^WaHons  would  seem  necessarily  to  refer 
w>  operations  for  drilling  a  well,  or,  In  oth- 
words,  drilling  operatloas.  But,  however 
"at  may  be,  we  think  it  Immaterial,  so  far 
"  the  present  objection  to  the  petition  is 
««ccnied,  whether  the  work  required  to  be 
jwmenced  within  the  limited  time  Is  the 
amihig  of  a  well  or  drilling  operations,  for 
ta  either  case  the  question  whether  the  facts 
"'jWd  are  sufflclent  to  show  that  the  re- 
jMred  work  was  commenced  within  said 
ta  essentially  one  of  fact  rather  than  of 

The  question  of  whether  acts  similar  to 
here  allied  are  sufficient  to  constl- 
'"te  the  commencement  of  drilling  operntiODs 
tb«  commencement  of  a  well,  as  a  ques- 


tion of  fact  for  determination  by  the  court 
or  Jury  upon  the  evidence,  has  been  decided 
differently  In  the  few  reported  cases  where 
the  matter  has  been  considered.  In  Hender- 
son  T.  Ferrell,  isa  Pa.  M7,  38  Ati.  1018.  the 
lease  required  that  operations  on  the  prem* 
Ises  be  commenced  within  30  days.  Nothing 
was  done  until  the  last  day  of  the  period  al- 
lowed. On  that  day  one  of  the  lessees  drove 
a  stake  near  the  center  of  the  lot  to  Indi- 
cate the  location  of  the  proposed  well  and 
the  point  where  the  lumber  required  In  the 
work  should  be  deposited.  On  the  aftemocm 
of  that  day  an  employ^  of  the  lessees,  while 
unloading  some  lumber  ap<Hi  the  lot  in  ac- 
cordance with  their  Instructions,  was  met  by 
the  lessor,  who  Insisted  tbat  th^  had  no 
right  to  put  the  lumber  tbere,  lOr  tbe  tea- 
Km  that  the  time  allowed  for  commmcing 
mkerations  bad  expired  In  the  forenoon  of 
that  day.  Tbe  lessor'a  Insistence  that  the 
lumber  should  not  be  deposited  on  the  lot  re- 
sulted In  tbe  unloading  of  the  balance  of  it 
by  the  roadside,  and  he  removed  from  the 
lot  the  lumber  tbat  had  been  unloaded  ther«. 
Tbe  stake  drivoi  by  one  of  the  lessees  as 
above  stated  had  beat  taken  up  and  carried 
away  by  the  lessor  or  some  member  of  bis 
family  beftne  any  lumber  was  unloaded  up- 
on the  lot,  and  tiie  lessees  were  not  present 
when  the  stake  or  lumber  was  removed,  or 
when  their  employe  was  forbidden  to  deposit 
the  lumber  where  they  bad  directed.  The 
action  was  in  ejectmoit  by  the  lessees,  and 
the  case  was  submitted  to  a  jury,  resultlng> 
In  a  verdict  and  Judgment  for  the  plaintiffs. 
The  court  said: 

•The  lessees  bad  a  clear  right  to  enter  and 
commence  operations  upon  the  lot  on  Hard)  6, 
and  if  they  did  so  in  good  faith,  and  with  a 
purpose  to  continne  the  work  in  accordance 
with  the  provisions  of  tbe  lease,  the  resistance 
of  the  lessor  to  their  occupancy  of  the  lot  fur- 
nished no  warrant  for  a  forfeiture  of  the  lease. 
This  was  the  view  tbat  was  taken  of  the  lessor's 
action  1^  the  learned  court  below,  and  whldi 
the  lessor  contests  on  this  appeal.  As  the  entry 
of  the  lessees  upon  the  lot  was  before  the  time 
allowed  for  the  commencement  of  operations  un- 
der the  lease  had  expired,  It  was  prima  fade 
at  least  a  lawful  entry,  and  the  lessor's  action 
was  apparenUy  an  unlawful  interference  with 
it.  It  would  seem,  therefore,  that  the  burden 
vas  on  him  to  show  condoct  on  their  part  which 
justified  his  action.  Bat  the  lessees  did  not 
rest  their  suit  foe  the  possession  of  tbe  lot  on 
a  bare  presumption.  They  alleged,  and  intro- 
duced evidence  to  prove,  that  their  entry  was 
made  in  good  faith,  and  with  a  determination 
on  their  part  to  prosecute  with  due  diligence 
the  work  Uiey  were  authorized  by  the  lease  to 
do.  The  evidence  submitted  by  thorn  showed  the 
obstructions  in  the  way  of  an  earlier  commence- 
ment of  tolerations,  pLoi  the  efforts  they  made 
to  secure  the  materials,  machinery,  and  labor 
necessary  to  the  proper  performance  of  the 
work.  It  also  showed  that  when  they  com- 
menced operations  on  the  lot  they  intended  and 
were  prepared  to  continue  them,  and  that  their 
failure  to  do  so  was  caused  by  tbe  refusal  of 
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Oe  laww  to  allow  tiiem  to  proceed.  •  •  • 
WheUier  Uugr  commeDoed  operations  In  good 
fiddi,  and  whetliv  tli^  Intended  to  proceed 
with  dne  dfllcence,  were  questions  for  the  inry, 
and  ao  vtm  tiie  goestlon  irtietlier  tiietr  failore 
to  emtlniM  liem  was  caused  by  the  action  of 
the  lessor.  These  qnestions  were  snbmitted  to 
the  Jnr7  In  a  clear  and  impartial  charge,  and 
the  resnlt  was  a  verdict  baaed  on  a  finding  of 
facts  in  accord  with  the  lessee's  contention.  In 
other  words,  it  Is  established  bj  a  verdict  ao- 
tlioriaed  by  the  arldenee  that  the  leasees  cotered 
and  ctminiKiced  operatloaia  npon  title  lot  In  good 
Mth,  and  that  ther  were  prevented  from  con* 
tinning  them  by  the  vnlawtnl  interference  of 
thair  iMsor." 

The  report  ot  Hie  case  contains  the  Charge 
of  tbe  trial  court  to  the  Jury,  wblcb  waa  ap* 
proved  by  the  Supreme  Oourt,  in  which  the 
commencement  at  ^ieratl<au  regolred  by 
tbe  lease  within  the  limited  time  Is  referred 
to  as  meaning  the  commencement  of  tbe  drill- 
ing of  a  yrtll,  or  as  If  ttie  lease  reqntred  the 
commencemmt  of  a  well  on  tbe  premisea 
within  the  qtedfled  tim&  Thus,  after  stat- 
ing In  the  charge  tbat  the  oommenconent  of 
operations,  or  the  commencement  of  any- 
thing, ml|^t  be  a  very  trivial  act,  U  was 
aald: 

"It  has  to  be,  because  everfthing,  be  it  ever 
so  great,  is  accomplished  by  doing  little  things 
one  after  the  other,  and  the  commencement  of 
the  drilling  of  a  well  may  be  made  by  doing  an 
act  insignificant  in  itself.  The  commencement 
ot  the  bnlldbsgs  for  the  World's  BbipOBltion,  per- 
•haps,  waa  the  striking  ci  a  pick  Into  the  ground. 
But  whether  any  given  act  is  a  commencement 
or  not  depends  on  drcumstancea.  So  in  com- 
mencing operations  in  the  drilling  of  a  well,  a 
very  little  thing  may  be  the  common  cement, 
wbUe  acts  more  extended  might  not  be.  Xou 
must  take  all  tbe  circumstances  into  considera- 
tion, all  the  surroundings,  to  determine  tbe 
character  and  effect  of  the  act.  Now,  if  the 
plaintiffs,  Adams  and  Henderam,  went  apon 
this  lot  on  March  6  (which  was  the  last  of  the 
30  days),  and  in  good  faith  staked  out  a  loca- 
tion for  a  well,  showing  where  they  wished  to 
erect  their  derrick,  and  ordered  lumber  and  had 
aome  of  it  pat  upon  the  lot,  with  the  Intention 
of  proceeding  with  the  work  on  the  next  day 
and  continuously  thereafter  to  the  completion 
of  a  well,  then  locating  the  well  on  the  ground 
and  driving  the  stake  and  hauling  the  first  loa^ 
of  Inmbw  and  delivering  it  npon  the  lot,  In  our 
opinion,  would  be  a  commencement.  But  tiie 
defendants  daim  here  tbat  what  was  done  was 
not  done  In  good  faith;  .that  it  was,  to  use  a 
slang  expression,  'a  bluF;  that  it  was  not  fol- 
lowed up;  that  they  didn't  do  anything  be- 
tween that  time  and  the  time  this  suit  was 
brought,  nor  between  that  time  and  the  time  the 
second  lease  was  made;  that  they  abandoned 
the  proflecotion  of  the  work.  Well  now,  if  that 
is  true,  then  It  was  not  a  conuienoement  to  drill 
a  well— it  was  dmply  putting  a  stake  in  the 
ground  and  putting  some  lumber  tiiere  for  the 
purpose  of  pretending  to  commence  a  well,  and 
it  would  not  be  a  compliance  with  the  terms  of 
the  lease.  It  would  be  an  act  that  is  like  and 
similar  to  commencing  a  well,  but  an  act  done 
iji  bad  faith,  and  would  not  have  the  effect  that 


it  would  have  had  if  It  had  bean  fdlowed  up 
and  tiie  well  completed." 

While,  therefore,  the  express  requirement 
of  the  lease  in  that  case  was  merely  that 
"opwatlons"  diall  be  commenced  within  the 
time  stated.  It  seema  to  have  been  consider- 
ed -by  the  court  as  reqnlilng,  witbin  the  lim- 
ited time,  tbe  commencement  of  a  wdl  or 
the  drilling  of  a  w^  so  that  tbe  decision 
was  not  based  upon  the  fiict  that  tbe  work 
to  be  comnjoiced  was  described  In  Oie  lease, 
merely  as  ''operations,"  instead,  of  drilling 
operations  or  drilling  a  well. 

In  Fleming  Oil  &  Gas  Co.  So.  Penn  Oil 
Co.,  37  W.  Va.  645,  17  S.  B.  203,  an  action 
to  recover  possession  of  leased  premises.  It 
appeared  that  the  lease,  dated  February  22, 
V8S&,  required  the  lessees  "to  commence  op- 
erations for  a  test  well  within  one  year 
from  the  date  hereof,  at  some  point  In  said 
district  of  Pawpaw,  Marlon  county,  and  com- 
plete the  same  within  eighteen  months  from 
said  commencement,"  etc.  That  the  lessees, 
in  the  fall  of  1889,  made  preliminary  sur- 
veys for  the  purpose  of  ascertaining  the  lo- 
cation of  the  oU  belt  with  reference  to  a 
certain  fftrm  in  said  district^  and  on  Janu- 
ary 30,  1890,  the  point  at  which  the  test 
well  was  afterwards  drilled  was  commenced. 
That  a  contract  was  made  with  one  De  Witt 
in  the  faU  of  1889,  for  the  drilling  of  said 
well,  by  the  terms  of  which  the  work  was  to 
be  commenced  on  January  81,  1890;  that  in 
pursuance  of  said  contract  said  De  Witt  had 
the  timbers  for  the  derrick  which  were  aft- 
erwards used  by  him  in  drilling  said  test 
well  cut  and  hewn  on  said  farm,  between 
the  iBt  and  the  6th  of  February,  1890;  and 
in  the  latter  part  of  January,  1890,  said  De 
Witt  contracted  with  caie  Barry  to  haul  the 
machinery  which  waa  afterwards  used  In 
drilling  said  test  well  to  said  farm,  which 
hauling  was  delayed  for  some  time  by  rea- 
son of  the  Impassable  condition  of  the  roads 
in  that  locality.  That  De  Witt  got  the  ma- 
terial and  machinery  upcai  the  selected  lo- 
cality, erected  the  derrick,  and  completed 
said  wen  cm  August  21, 1890.  That  a  second 
well  was  commenced  on  the  leased  premises 
on  September  25,  1890,  and,  was  completed 
on  January  6,  1891.  That  a  second  lease 
bad  been  made  by  the  lessor  to  another  par- 
ty  on  Februaty  28,  1890,  containing  a  cove- 
nant that  tbe  lessor  was  to  be  held  harmless 
from  the  former  lease  "which  expired  Feb- 
ruary 22,  lS9a"  The  case  waa  submitted  to 
a  Jury  upon  the  evidence  and  under  instruc- 
tions, and  there  was  a  verdict  for  the  plain- 
tlfl,  the  lessee  under  the  second  lease,  and 
the  Judgment  upon  that  verdict  was  revers- 
ed by  the  Court  of  Appmls.  The  question 
before  the  Court  of  Appeals  was,  as  stated 
In  the  opinion: 

"Whether  operations  were  commenced  •  *  * 
for  a  test  well  within  one  year  from  the  22d  day 
of  February,  1889,  at  some  point  in  tha  di»- 
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triet  of  Pftwpaw,  Marion  oonntir;  and,  if  ao, 
was  the  same  completed  within  eishteen  month* 
bom  said  commencement?  " 

In  detOTnlnlz^  flie  first  qnesthm  fba  court 
nld: 

"Can  it  ba  said  that,  in  order  to  commence 
operadonB  for  a  test  wdl,  the  drill  must  actual- 
ly begin  to  penetrate  the  rock?  I  do  not  ao 
nnderstand  the  meaning  of  the  expression  con- 
fltraed  in  cdonection  with  the  facts  presented  by 
Oe  record.  In  man^  places,  in  order  to  sink 
t  weli,  it  ia  neeesaary  that  some  sort  of  wooden 
or  metallic  cadng  be  prorlded  for  the  purpose 
of  ezelodlns  the  s<ril  and  day  wltieb  most  be 
paand  thronsh  before  the  rode  ia  readied;  and 
it  would  hardly  be  contended  that  the  purchase 
and  prori^on  of  the  necessary  materi|J  for 
sdA  casing  or  cribbing  was  not  an  important 
step  towards  putting  down  the  well.  Webster 
defines  the  word  'operation'  as  'an  effect  brought 
sbont  in  accordance  with  a  definite  plan*;  and, 
in  giving  the  interpretation  ordinarily  ascribed 
to  the  words  to  commence  operatifm^— that  ia, 
applying  to  the  words  their  common  acceptn- 
tiffn— T  would  nnderstand  the  expression  to 
mean  the  perf<ninance  of  some  act  whldi  has  a 
tendency  to  produce  an  Intended  result.  •  •  • 
Tlie  terms  of  the  coTenant  contained  in  said 
lease  must  be  considered  as  having  been  .com- 
plied with,  no  matter  how  slight  may  have  been 
tlie  commencement  of  any  portion  of  the  work 
which  was  a  necessary  and  indispensable  part 
d  the  work  required  in  putting  down  the  test 
well  if  coqunenced  before  the  22d  day  of  Febm- 
uy,  1880.  Procuring  the  derrick  timbers  is  a 
work  which  must  necessarily  precede  the  manip- 
nlation  of  the  auger  and  drill  by  means  of  an 
engine  and  other  madilnery,  and  the  act  of  cut- 
tiiij  and  be^ng  the  timbers  for  the  purpose 
of  constructing  the  derrick  which  was  used  in 
driiihig  said  test  well  can  be  regarded  m  no 
other  light  than  that  of  an  important  ™- 
dispensaUe  portion  of  the  operations  in  drilling 
Hid  wdL  This  portioD  of  the  work  was  com- 
pleted by  the  etb  day  of  February,  1890.  The 
machineiy  was  ordered  previous  to  that  time, 
and  the  well  had  been  located.  In  those  cir- 
cumstances, our  condusion  is  that  operations 
for  the  driUing  of  said  test  well  were  com- 
menced within  the  year  commencing  with  the 
date  of  said  lease.  •  •  • " 

Another  case  In  which  this  question  was 
eonddered  upon  the  evidence  is  Dnfiield  t. 
RnsBdl,  19  OUo  dr.  Ct  B.  260.  The  provi- 
ib»  for  GMunieiidiig  work  In  the  lease  In- 
TolTed  Is  Uiat  case  was: 

"The  party  of  the  second  part  further  agrees 
to  commence  operations  within  sixty  days  from 
the  date  here<^  or  in  lieu  thereof  to  pay  the 
first  party  one  dollar  per  acre  per  annum." 

It  was  shown  by  the  evidence  that  on  the 
last  day  of  the  60-day  period  the  lessee  stak- 
ed out  the  well  apon  the  leased  lands  In  the 
presence  of  the  lessor,  who  then  contracted 
to  adl  to  the  lessee  the  timber  for  the  purpose 
of  baUding  a  drlUing  rig  for  the  weU.  That 
the  lessee  bad  men  there  at  the  time  to  cut 
the  timber,  and  part  of  it  was  cut  that  day. 
1%e  lessee  ext^ined  as  an  excuse  for  not 
dobig  any  part  o£  the  work  earlier  that  It 


was  almost  impossible  to  obtain  tbe  neoessarr 
madilnary,  Imndements,  and  lumber  at  the 
point  of  supi^y  for  the  purpose  of  buUdtag 
a  rig  and  drilling  the  wdl  during  the  00 
days;  that  there  waa  an  extensive  oH  exdte- 
ment  In  that  vldnlty,  making  the  demand  for 
sncb  necessary  articles  greater  than  tbe  sup* 
ply,  and  that  be  was  also  ddayed  by  si<A- 
ness.  The  court  said  that— 

If,  "irrespective  of  all  this,  he  did  'commence 
operations'  on  the  last  day  «f  the  00  days,  that 
was  all  that  he  was  bound  or  required  to  do,  it 
he  in  good  faith  intended  to  continue  the  woA 
and  perform  his  ctrntract  with  reasonable  dili- 
gence. If  the  staking  out  of  the  well,  making 
the  contract  for  the  timber  for  the  rig,  and  cut- 
ting a  portion  of  the  timber  upon  that  day,  was 
a  commencement  of  operations,  then  bis  lease 
is  valid,  as  we  think  he  intended,  in  good  faith, 
to  continue  operations  and  perform  his  contract. 
We  think  there  can  be  no  question  but  that 
what  he  did  upon  that  day  was  a  commencement 
of  operations  within  the  meaning  of  thia  con- 
tract. On  general  prindples  ve  would  say  this, 
because  the  commencement  of  operations  upon 
the  land  for  the  development  of  oil  or  gas,  If 
done  honestly  and  bona  fide,  with  the  inten- 
tion of  developing,  may  consist  of  a  trivial  and 
comparativdy  indgnificant  matter,  when  we 
take  into  consideration  what  is  to  be  done.  Any 
act,  the  performance  of  which  has  a  tendenor 
to  produce  the  dedred  result;  is  a  commence- 
ment of  operations.'* 

Tbe  court  fbrtlier  ssld: 

"But  further  than  that,  it  is  dear  from  the 
evidence,  in  this  case,  that  the  lessor  under- 
stood, and  acted  ni>on  tbe  assumption,  that  Rus- 
sell was  in  the  rl^tfol  performance  of  his  con- 
tract. He  was  there  when  the  stake  was  driven 
and  the  wdl  located.  There  was  an  icehouse 
that  would  probably  interfere  with  the  con- 
struction of  the  rig  at  that  point  on  his  land> 
and  he  agreed  to  remove  it,  and  instead  of  noti- 
fying Bussell  that  the  lease  was  forfeited,  he 
entered  into  a  contract  with  Russell  that  day 
for  the  sale  <tf  the'  timber  tor  the  rig,  pointed 
out  the  timber  in  the  woods,  and  knew  part  of 
It  was  cut,  and  that  his  son  had  agreed  to  haul 
it  for  Russell ;  and  until  he  was  approadied  by 
Dnffidd  and  was  offered  fl,000  for  a  lease  to 
Um,  he  treated  Russell  as  being  properly  in 
possession  of  the  land;  and  afterwards,  when 
Hall  told  him  he  was  going  to  buy  an  interest 
in  the  lease  from  Bussell  if  everything  was  all 
right,  he  said  the  lease  was  valid,  and  every- 
thing was  satisfactory  between  them,  and  in- 
duced Hall  to  take  an  interest  in  the  lease. 
Having  himself  thns  acted,  and  &ub  acknowl- 
edged that  Bnssdl  bad  performed  his  contract, 
and  that  the  lease  was  valid,  it  would  not  be- 
come this  court  now  to  say  otherwise." 

The  question  was  also  considered  upon  tbe 
tacts  shown  by  the  evidence  In  a  Louisiana 
case.  Hudspeth  v.  Producers'  Oil  Co.,  134 
La.  .1018,  64  South  893.  As  stated  in  the 
opinion  of  the  court  in  that  case,  the  con- 
tract required  the  lessee,  within  a  stated 
time,  "to  commence  operations  on  the  tract 
by  drillinf^  borii^g,  or  mining  for  oil."  It 
was  held  that  sheeting  a  locatt<m  for  a  der- 
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rl(^  dealing  the  gronnd,  about  12  aavs,  and 
sawing  blodcs  on  the  ground  for  derricfes, 
all  done  fi>r  the  purpose  of  ereoting  darlt^ 
was  a  Buffident  oMnmeno^nent  of  the  work 
to  satisfy  the  oondldm  tjt  the  lease,  and  that 
therefore  the  lessors  had  no  l^ial  r^t  to  de* 
Clare  the  contract  a  nullity.  But  Id  a  Texas 
case  <Fomey  t.  Ward.  2S  Tei.  Civ.  App.  443, 
62  B.  W.  ira),  where  the  leasee  was  required 
by  the  contract  to  be^in  a  well  within  tour 
nxtrntha,  and  he  made  no  preperatlm  to  be- 
gin work  until  the  day  before  the  expira- 
tion of  the  prescribed  time,  and  oa  that  day 
hauled  a  load  of  lumber  upon  the  proniaes, 
intending  to  amstruct  a  derrick  to  be  used 
in  boring  an  oil  or  gas  well,  the  jury  found 
upon  the  evidence  that  what  was  done  was 
not  the  beginning  of  a  well,  and  the  judg- 
ment up<»i  the  verdict  was  sustained.  The 
appellate  court  said: 

'*The  issue  as  to  the  meaning  of  the  term 
used  in  the  contract,  considered  in  connection 
with  the  testimony  in  the  case  as  to  the  general 
understsBding  among  persons  engaged  in  the 
business  of  boring  oil  wells  as  to  when  a  well 
was  begun,  was  subndtted  to  Uie  jury  under 
proper  InstrDctlonSr  and  the  Jury  found  that  a 
well  was  not  begun,  as  that  term  was  used  in 
the  contract,  until  the  actual  boring  in  the 
ground  was  commenced.  This  finding  of  the 
jury  is  supported  by  the  great  preponderance  of 
the  eridenc^  and  is  not  assailed  by  the  plain- 
tilt" 

And  in  a  Kansas  case  (Hennig  v.  Wltdiita 
Natural  Gas  Co.,  100  Kan.  255,  164  Pac  29T), 
the  lease  containing  a  provision  for  a  cancel- 
lation of  the  lease  if  the  lessor  should  make 
a  bona  fide  sale  of  the  land  before  the  lessee 
commences  operations  to  drill  thereon,  it 
was  held  that  the  driving  of  stakes  to  In- 
dicate tlie  location  of  a  well  and  of  a  boil- 
er to  run  a  drilling  rig  was  not  a  commence- 
ment of  operations  to  drill,  within  the  mean- 
ing of  the  lease,  "especially  of  such  oper- 
ations as  will  defeat  a  sale  made  before  the 
defendant  has  put  drilling  material  or  ma- 
chinery on  the  ground." 

As  we  ^inderstand  these  cases,  none  of 
them  declares,  as  a  matter  of  law,  that  there 
is  a  distinction  between  commencing  a  well 
or  the  drilling  of  a  well  and  commencing 
operations  for  driUing,  with  respect  to  the 
acts  necessary  or  sufficlrat  to  constitute  a 
commencment  ci  the  work,  or  that  there 
is  sndti  a  distinction  In  fact  But  in  the 
cases  holding  that  the  acts  shown  to  have 
been  done  within  the  limited  time  constituted 
a  commencement  of  (^rations,  it  was  so 
held  for -the  reason  that  said  acts  were  a 
part  of  the  necessary  work  in  drilling  or 
sinking  a  wdl  or  boring  for  oil.  In  the 
Texas  case  where,  In  a  contest  solely  be- 
tween the  lessor  and  lessee,  It  was  found  that 
what  was  d<Mie  was  not  the  beginning  of  a 
well,  the  questlcm  was  considered,  not  alone 
upon  evidence  of  the  work«doue  preparatory 
to  actual  drilling,  but  also  uiwn  testimony 


showing  the  general  understanding  among 
perscMM  engaged  in.  the  business  of  boring 
oil  wells  as  to  whan  a  well  was  begun,  and 
the  court  said  fliat  titie  finding  that  a  well 
was  not  begun  was  sunwrted  by  the  great 
preponderance  of  the  evidence.  And  in  the 
Kansas  case,  where  a  vaidee  of  the  lessor 
was  a  party,  and  the  lease  providM  that  it 
should  be  canceled  if  the  lessor  should  make 
a  bona  fide  sale  of  the  land  before  <»m  men  ce- 
ment of  operaUoos,  it  was  hdd  that  the 
mere  driving  of  stakes  to  iudicate  tbe  loca- 
tion of  a  well  was  not  tbe  conunmoemMit 
of  opnatlMis  snlBclent  to  d^eat  a  sale  made 
betore  die  lessee  had  put  drilling  material 
or  machinery  on  the  ground. 

And  we  think  that  it  can  not  properly  be 
held  as  a  matter  of  law  that  the  allied  acta 
of  tbe  lessees  in  this  case,  if  done  in  good 
faith  and  Intending  dll^ently  to  prosecute 
the  work  to  aHDjdetlon,  do  not  amount  to 
the  commencement  oi  driUlng  <^ratloo8  or 
the  drilling  of  a  well,  within  the  meaning  of 
the  inrorlslons  of  the  lease  here  In  question, 
limiting  the  time  for  commencing  such  work. 
In  tbe  Texas  case,  supra,  the  trial  court  re- 
fused an  instruction  to.  the  effect  that  the 
hauling  of  lumber  on  tiie  land  for  the  pur- 
pose of  beginning  the  construction  of  an  oil 
well,  and  pushing  It  diligently  to  completion, 
was  the  beginning  of  the  well  as  contemplat- 
ed by  the  contract  And,  holding  that  the  re- 
fusal of  sucli  instruction  was  not  errorr  the 
an>ellate  court  said: 

"It  certainly  cannot  be  contended  that  the 
plain  import  of  tbe  words  used  in  the  contract 
is  that  any  work  done  preparatory  to  the  bor- 
ing of  the  well  would  be  the  beginning  of  the 
well  as  contemplated  by  the  contract,  and  the 
court  could  not  so  determine  the  meaning  of  the 
contract  as  a  question  of  law." 

In  the  Pennsylvania  case  of  Henderson  y. 
Ferrell,  supra,  It  was  directly  held  that 
whether  operations  were  commenced  in  good 
faith,  and  whether  the  lessees  lnt»ided  to 
proceed  with  due  diligence,  were  questi(ma 
for  the  Jury,  and  that  upon  the  evidence  re- 
lating to  those  matters  the  trial  court  would 
not  have  been  Justified  In  giving  a  perempto- 
ry Instruction  to  find  for  the  defendants,  who 
claimed  possession  under  a  8ec(md  lease. 

And  the  question  is  presented  in  this  case 
as  one  of  law.  An  objection,  upon  tbe  trial, 
to  the  introduction  of  any  evidence,  on  the 
ground  that  the  petition  fails 'to  state  a 
cause  of  action,  is  in  the  nature  of  a  demur- 
rer ore  tenus.  Cleveland  v.  Bateman,  21 
N.  M.  6t5,  158  Pac.  648,  Ann.  Gas.  1918B, 
1011;  Bothe  v.  Rothe,  31  Wis.  570;  Jenks 
V.  Allen,  151  Wis.  625,  139  N.  W.  433;  Stuts- 
man County  V.  Mansfield,  6  Dak.  78,  87  N. 
W.  304;  Belknap  Glass  Co.  v.  Kelleber,  72 
Wash.  592,  130  Pac.  1123.  A  demurrer,  as 
said  In  Gould  on  pleadli^,  "merely  advances 
a  legal  proposition,  viz.  that  the  irieadlng, 
demurred  to.  Is  insufficient  In  law,  to  main- 
tain the  case  shown  by  the  adverse  party.'* 
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In  Pease  t.  Phelpe,  10  Ccmn.  62,  It  Is  said, 
"A  demnrrer  preeeots  only  an  Issue  in  law 
to  the  conrt  for  consideration,"  and  In  Bice 
T.  Rice,  13  Or.  337, 10  Pac.  495,  "Its  only  of- 
fice Is  to  raise  Issues  of  law  upon  tbe  facts 
stated  In  the  pleadings  demurred  to."  See, 
also.  MUler  v.  Cross,  73  Conn.  538,  48  Atl. 
213.  So  upon  objection  to  the  Introduction 
of  any  evidence  on  the  ground  that  the  com- 
{dalQt  at  petition  Is  insufficient  to  state  a 
cause  of  action,  the  question  presented  is, 
whether,  in  law,  the  pleading  Is  sufficient. 
Kain  v.  Larkln,  141  N.  T.  144,  36  N.  E.  0 ;  Ab- 
bott T.  Easton,  195  N.  T.  372,  88  N.  E.  572; 
CMsm  T.  Smith,  210  N.  T.  198,  104  N.  E.  131 ; 
Sdiuber  v.  McDuffee  (Okl.)  169  Pac  642. 

Under  the  rule  above  stated  for  construing 
the  i>etItion  as  against  an  objection  to  the 
Introduction  of  any  evidence,  we  think  It 
sufficient  as  against  such  an  objertlon  to 
show  the  good  .faith  of  the  plaintiffs,  and 
that  what  is  alleged  to  have  been  done  by 
them  within  the  limited  period  was  with 
the  intention  to  proceed  diligently  with  the 
vork  of  drilling  a  wdl  to  completion,  and 
ttiat  such  good  faith  and  intention  are  fair- 
ly to  be  inferred  from  the  averments.  It  Is 
alleged,  not  only  that  on  December  12,  1916, 
a  stake  was  set  for  the  locution  of  the  first 
well  on  tbe  premises,  and  that  on  tbe  next 
day,  also  within  the  period  of  limitation, 
plaintiffs  caused  to  be  placed  on  said  prem- 
ises lumber  for  the  repair  and  addition  of 
a  derrick  for  drilling  purposes,  but  also  that 
they  bad  contracted  for  tho  tearing  down 
from  another  location,  about  3  miles  away, 
of  a  derriti  to  be  moved  to  and  erected  upon 
the  leased  lands;  and,  further,  that  during 
tbe  month  of  December  and  after  the  comr 
meacement  of  such  operations  there  was  a 
great  amount  of  snow  on  the  ground,  mak- 
ing the  hauling  of  material  almost  Impos- 
sible, but  tbat  on  or  about  the  24th  and  25th 
of  December,  1916,  plaiutifEs  caused  said  der- 
tiA  to  be  torn  Mown,  and  contracted  to  have 
tbe  same  liauled  to  said  pronlses;  that  the 
*^aintiirB  bave  been  and  are  still  ready, 
able,  and  wlUing  to  keep  and  perform  every 
^ligation  on  their  part  to  be  kept  and  per* 
formed;  and  tliat  before  receiving  the  for- 
feiture notice  from  defmdants  the  idaintifb 
had  expended  |700  in  prosecuting  the  drill- 
ing operaticais.  Also  l^at  arrangements  had 
been  made  with  the  defendants  on  December 
VtOx  to  take  care  of  the  teamsters  and  tlie 
rig  buHdeis  at  thetr  said  premises. 

Id  addition  to  the  allegations  as  to  what 
was  done  by  the  plalntUh  are  averments  to 
the  effect  that  the  defendants  assented  to  or 
aosniesced  therdn,  for  It  is  alleged  that  the 
Btake  for  tb^  well  was  set  by  tbe  plaintiffs 
together  with  F.  A.  Whitney,  <me  of  the  de- 
^dants,  and  on  the  same  day  an  arrange- 
meot  was  made  with  tbe  defendants  to  care 
for  the  teamsters  and  rig  builders.   And  It 
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is  expressly  alleged  that  defendants  knev 
that  plaintiffs  were  expending  time  and  mon- 
ey In  prosecnting  such  drilling  c^ratlmis, 
and  made  no  remonstrance  or  objection,  but 
acquiesced  in  the  same  until  sending  the  no> 
tice  claiming  a  forfeiture. 

We  conclude,  therefore,  that  the  court 
erred  in  sustaining  the  objection  to  the  In- 
troduction of  any  evidence,  and  for  that  rea- 
son the  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL  It  will  be 
so  ordered. 

Reversed  and  remanded. 

BUBOBSS,  CHstrlct  Judge,  concari. 

BEARD,  C.  J.,  and  BIiTDENBUBGH,  J., 
being  unable  to  sit  in  said  cause.  Hon. 
JAMES  H.  RUBGESS,  Judge  of  the  Fourth 
Judicial  District,  and  Hon.  CHARLES  B. 
WINTER,  Judge  of  the  Sixth  Judicial  Dis- 
trict, were  called  in  to  sit  in  their  stead. 
Judge  WINTER,  having  resigned  as  Dis- 
trict Judge  after  the  submlffiion  of  the  cause, 
did  not  participate  In  tbe  dedslML 


BABBICK  et  al.  t.  SMITH  et  aL  (No.  9631.) 

(Supreme  Goort  of  OklahtHna.   Jan.  18,  182a 
Behearing  Denied  Feb.  17,  19200 

(Svtlabut  Iv  the  Gourt.) 

1.  Apfkai.  ajsd  KBBoa  «5»334(1)— Sebviob  or 

GAflE-UAIUe  AITBB  DBAXH  OF  PABTY,  WITHOUT 

BivivoK,  vom. 
Where  a  review  of  the  proceedings  of  tbe- 
trial  court  is  sought  by  means  of  a  case-made, 
it  or  a  copy  thereof  having  been  served  upon 
the  attorney  of  the  adverse  party  after  the 
death  of  such  party,  without  any  revivor  first 
having  been  bad,  audi  service  is  a  nullity,  and 
will  operate  to  prevent  the  case-made  from 
being  •considered  in  tills  oonrL 

2.  Appeai.  anu  ebbob  4»834(1>— Whebe  au- 
uinistbatbix  of  deceased  pabtt  has  hot 
been  made  pabtt  to  pbooebdzkos  below, 
SuPBEUE  Court  zs  without  JuuaoionoN 

TO  BEVISW  OBDBB. 
Where  a  proceeding  in  error  is  aougbt  to  be 
instituted  in  this  court  by  tbe  losing  party  in  the 
trial  court  against  tbe  deceased  adverse  party 
and  the  administratrix  of  bis  estate,  as  de- 
fendants in  error,  the  action  not  having  been  re- 
vived against  such  representative  in  the  court 
below,  nor  a^iy  consent  having  been  given  In 
such  court  to  such  revivor,  nor  any  summons 
or  notice  having  been  issued  as  required  by 
law,  and  six  months  having  expired  from  the 
date  of  Uie  order  complained  of,  held  that,  the 
administratrix  not  having  been  made  a  party  in 
any  way  to  the  proceedings  below,  this  court  has 
no  jurisdiction  to  review  such  order. 

Error  from  District  Cour^  Woods  County ; 
W.  C.  Grow,  Judge. 


4^ror  etli«r  easM  sw  same  topic  and  KET^NUUBBR  In  aU  K^-NuinlHraa  DIcetta  and  ladexea 
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Action  by  J.  Lee  Smith  against  W.  R.  Bar- 
rlck  and  others.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  after  plain- 
HfTs  death,  and  without  any  revivor,  de- 
fendants attempted  to  appeal,  on  petition  in 
error  and  case-made,  with  suggestion  of 
plaintiff's  death,  and  motion  to  revive  In  the 
name  of  Rebecca  Smith,  his  administratrix, 
and  Rebecca  Smith  and  anotha,  as  sole 
belrs.   Appeal  dismissed. 

E.  W.  Snoddy  uid  J.  P.  Grove,  botli  of 
Alva,  fbr  plaintiffs  in  error, 

R.  M.  Chase  and  A.  J.  Stevens,  both  of  Alva, 
and  F.  E.  Severn,  of  Wayn<^  tor  defend- 
ants In  error. 

JOHNSON,  J.  This  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  appeal 
flled  by  the  defendants  In  error,  upon  the 
grounds  that  th&  proceeding  in  error  was  not 
commenced  within  the  time  limited  by  law. 
The  record  dlsctoses  that  the  flnftl  Judgment 
sought  to  be  appoded  from,  that  <tf  Qie  over^ 
ruling  by  the  court  ot  the  defendant's  motion 
fOr  a  new  trial,  was  rendered  on  April  28, 
1»17.  Thereafter,  on  May  2S,  1917,  the 
plaintiff  died.  Th&te  was  no  attempt  made 
In  the  court  below  to  ravive  the  action.  On 
September  23,  1917,  service  of  case-made 
was  a<&nowledged  by  the  attorneys  of  twotA 
of  the  deceased  plaintiff.  One  day  before 
the  expiration  of  six  months  from  tiie  date 
of  the  Judgment  attempted  to  be  appealed 
fnm  had  esplred,  the  defendants  bdow, 
plaintiffs  In  error,  flled  with  the  cleife  of  this 
court  their  petition  In  error,  with  case-made 
attached,  and  there  was  attached  thereto, 
marked  "Exhibit  A,"  a  written  suggestion  ot 
the  death  of  the  plaintiff  and  motion  to  re- 
vive in  the  name  of  Rebecca  Smith,  admin- 
istratrix, and  Rebecca  Smith  and  Marvin  I/. 
Smith,  sole  heirs,  of  the  deceased  plaintiff, 
praying  that  summons  in  error  Issue  to  each 
of  them.  The  record  discloses  that  Rebecca 
Smith  was  appointed  administratrix  seven 
days  thereafter,  to  wit,  October  29,  1917. 
The  six  months  allowed  by  law  In  which  an 
appeal  might  be  perfected  had  expired  on 
October  23,'  1917.  On  January  17,  1918, 
waiver  of  summons  In  error  and  a  general 
appearance  waa  entered  by  Rebecca  Smith, 
administratrix  of  the  estate  of  J.  Lee  Smith, 
deceased,  who  was  plaintiff  below.  It  fur- 
ther appears  from  the  record  that  on  No- 
vember 27,  1917,  an  order  waa  made  In  this 
court  In  said  cause,  reviving  the  action  In 
the  name  of  Rebecca  Smith,  administratrix 
•f  the  estate  of  J.  Lee  Smith,  deceased.  At 
that  time  no  appearance  bad  been  made  by 
her  In  her  representative  capacity.  On  Feb- 
ruary 26,  1919,  the  motion  to  dismiss  the  ap- 
peal upon  the  aforesaid  grounds  was  flled  by 
Rebecca  Smith,  which  was  duly  verified,  re- 
citing that  she  appeared  for  the  purpose  of 
the  motion  only,  notice  of  the  filing  of  which 


motion  waa  served  upon  ttie  attorneys  for 
plaintiff  In  error  on  February  20, 1919,  which 
motion  re<3ted  the  foregoing  facts,  and  re- 
cited, further,  that  the  movant,  as  widow, 
and  Marvin  L.  Smith,  a  son,  were  the  sole 
h^rs  at  law  and  representatives  of  the  de- 
ceased, which  motion  was  by  this  court  over- 
ruled on  May  27,  1919. 

II  ]  Counsel  for  defMidont  In  error  In  their 
brief  call  our  attention  to  this  record,  and 
urge  that  this  court  Is  without  Jurisdiction 
of  the  case  up(m  its  merits,  and  urge  that  the 
appeal  herein  be  dismissed.  This  action  did 
not  abate  by  the  death  of  the  plaintiff.  R.  U 
1910.  i  0280.  Sections  6286,  5290,  and  S290, 
R.  L.  1910.  provide: 

Sflctian  6286:  "Whoi  one  of  tlie  puties  to 

an  action  dies,  or  Ma  powers  as  a  personal  rep- 
resentative cease  before  the  judgment,  if  the 
right  of  action  survive  in  favor  of  or  against 
his  representatives  or  successotH,  the  action 
may  be  revived  and  proceed  in  their  names." 

Section  6290:  "Upon  the  death  of  the  plain* 
tUf  in  an  action,  it  may  be  revived  in  the  names 
of  his  KpresentatiTes,  to  whom  his  r^ht  has 
passed.  Where  Us  right  has  passed  to  bis  per- 
sonal representatives,  the  revivor  shall  be  in 
their  names;  where  It  has  passed  to  his  heirs 
or  devisees,  who  oould  support  the  action  if 
brought  anew,  the  revivor  may  be  in  their 
names." 

Section  6299:  "If  either  or  both  parties  die 
after  jadgm^t,  and  before  satisfaction  thereof, 
their  representatives,  real  or  personal,  or  both, 
as  the  case  may  require,  may  be  made  parties 
to  tlie  same,  in  the  same  manner  as  prescribed 
for  reviving  actions  before  judgment;  and  such 
jndgmeot  ma;  be  rendered,  and  execution 
awarded,  as  might  or  ought  to  be  given  or 
awarded  against  the  representatives,  real  or 
personal,  or  both,  of  such  deceased  party." 

In  this  case,  upon  the  death  of  the  plain- 
tiff, the  right  ot  action  passed,  not  to  his 
heirs,  but  to  the  administratrix  of  his  estate. 

The  subject-matter  of  the  action  was  a  part 
of  the  personal  estate  and  subject  to  the 
payment  of  the  debts  of  deceased,  if  the  Judg- 
ment be  secured  and  satisfied,  and  hence  the 
action,  if  revived,  must  be  In  the  name  of  his 
administratrix.  Lydla  E.  Glazier,  Adm'x,  t. 
T.  H.  and  iTarth  Heneybuss,^  19  OkL  318,  01 
Pac  872.  This  court  has  held  that,  where  a 
review  of  the  proceedings  of  the  trial  court 
Is  sought  by  means  of  a  case-made,  it,  or  a 
copy  thereof,  having  been  served  upon  the 
attorneys  of  one  of  the  parties  after  the 
death  of  such  party,  without  any  revivor 
first  having  been  had,  sudi  service  Is  a  nul- 
lity. May  et  al.  v.  Fitzpatrlck,  35  Okl.  45, 
127  Pac.  702;  Kilgore  v.  Yam^  ef  aL,  24 
Okl.  525.  103  Pac.  608. 

[2]  Attorneys  for  the  plaintiffs  In  error 
admit  tiiat  the  service  of  the  case-made,  as 
shown  by  the  record,  was  a  nullity,  but  ar- 
gue that  the  appeal  herein  should  not  be  dis- 
missed, for  the  reasons  that  Rebecca  Smith 
was  appointed  and  qualified  as  adminiatta- 
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tiix  of  the  estate  of  J.  Lee  Smltb  on  Octo- 
ber  29.  1917,  and  that  on  October  22,  1917, 
the  same  day  tbe  appeal  was  filed  ,  in  tbls 
court,  a  motion  to  revive  this  action  In  the 
name  of  Bebecca  Smith,  administratrix,  Re- 
becca Smith,  and  Bfanrln  L.  Smith  was  filed, 
and  tliat  on  Jannaiy  17, 1918.  Bebecca  Smith, 
administratrix,  the  movant  herein,  by  her 
attsrn^  altered  her  general  appearance 
in  this  ooart  In  this  case,  and  consented  that 
the  said  motion  to  revive  be  granted,  waived 
the  lasuance  and  service  of  summons  her^, 
and  asked  that  this  court  pass  upon  plain- 
tiff  in  error's  aiqpeaL  We  think  these  con- 
tentlcms  at  counsel  are  without  merit  Tbe 
time  allowed  by  law  to  prafect  the  appeal 
in  tibia  cause  expired  on  October  2S,  191T. 
The  pretended  case-made,  which,  as  we  have 
seen,  is  a  nullity,  was  filed  in  this  court  on 
October  22,  1917.  It  is  further  disclosed  by 
the  record  that  Bebecca  Smith  was  not  then 
the  administratrix  of  tbe  estate  of  the  de- 
ceased plaintiff,  and  was  not  app<^ted  as 
sndi  until  7  days  tiiereafter,  to  wit,  October 
20.  1917.  and  that  her  pretended  appearance 
in  this  court  was  not  entered  until  long 
thereafter,  to  wit  January  17,  1918.  It 
thereftore  follom  that  inasmuch  as  this 
court  never  acquired  Jurisdiction  of  Uie  sub- 
ject-matter of  the  action,  it  had  no  Jurisdic- 
tion to  make  the  order  reviving  the  action 
that  was  entered  on  November  27.  1917. 
This  court  has  expressly  held  in  the  case  of 
Oberly  v.  Harris,  143  Fac.  663.  as  follows: 

"Where  a  party  fails  to  commence  an  action 
in  the  Supreme  Court  to  reverBe,  vacate,  or 
modify  an  order  or  judgment  of  the  district 
tx>urt  within  liz  months  after  such  judgment 
or  order  was  made,  the  Supreme  Court  had  no 
power  to  review  such  order  or  judgment;  ahd 
jurisdiction  to  do  so  cannot  be  conferred  by  the 
agreement  of  the  parties,  or  by  the  general  ap- 
pearance of  the  defendant  in  error  after  the 
expiration  of  socb  time." 

And  to  tbe  same  effect  the  case  of  Schafer 
T.  Bemmers,  47  Okl.  260.  148  Pac.  841; 
Combs^  Estate^  161  Pac.  SOL  In  the  hitter 
case^  Bnrford,  C.,  speaking  for  the  court 
said: 

"The  Jurisdiction  of  the  subject-matter  itself 
ii  only  conferred  upon  this  court  by  the  filing 
of  a  petition  in  error,  accompanied  by  case- 
made  or  truiscript,  and  the  iasuance  of  process 
to  defendant  in  error,  idl  within  the  thne  at 
lowed  by  law.  Attee  that  time  consent  of 
parties  is  of  no  avail"— idting  in  support  there- 
of the  oi^nions  of  this  court  lapra,  and  Greek 
Realty  Co.  v.  City  of  Muskogee,  49  Okl.  413. 
153  Pac.  180,  and  Am.  Nat.  Bank  v.  Mergenthal- 
er  Co..  81  Okl.  538,  122  Pac.  507,  and  the  nu- 
thereia  dtcd. 


We  are  clearly  of  the  opinion  that  the  mo- 
tion to  dismiss  the  appeal  should  be  sus- 
tained; and  it  is  so  ordered. 


OIL  FIELDS  &  S.  F.  RT.  CO.  v.  TREESH 
COTTON  go.    (No.  9453.) 

(Supreme  Coort  of  Oklahoma.   Feb.  8,  1920.) 

(SvlUbiu  (v  t*e  Court.) 

1.  Bunmrr  vomazk  ^985— Bbasonabub  cost 
or  BKMOTAi.  or  FBOPisTr  raoH  x.aND  tazer 

AHD  URITUTO  IT  IN  AJTOTBaB  IiOOAXJTT 
lUT  BX  AN  aUEVBNT  W  DAMAGES. 

In  a  condemnation  proceeding  the  court  may 
submit  as  an  donent  of  damages  for  oHuidera- 
tion  of  tbe  Jury,  when  there  la  evidence  adduced 
tending  to  Justify  it,  the  reasonable  cost  of  re- 
moval of  property  ft^m  the  lands  taken  and  fit- 
ting the  same  np  In  another  locality. 

2.  Q^iAL  ^s>139(l)— Oir  Bvnnaici  and  nviEa- 

KMOXS  LXADINQ  BIASONABLE  TO  SAU 

OOIfCLUSION.  OODBT  HAT  DIRECT  A  VKBDIOT. 
When  the  evidence  adduced  and  aU  reason* 
able  inferences  to  be  drawn  therefrom  are  such 
that  all  reasonable  men  must  necessarily  reach 
the  same  cradusion,  then  the  court  may  direct 
a  verdict  or  make  a  finding  on  any  issue  Jirined. 

8.  EiaiaHT  DoiCAin  «5)106— OBSTBCcnon  m 

STBEET  IKTBKRBZlfO  Wim  ACCESS  TO  PHOP- 
IBTT  KUnOEMT  OF  DAJCAQES  FOB  WHICH  SUIT 
WILL  T.TTB, 

An  obstruction  In  a  street,  though  not  in 
front  of  an  abutting  property  owner  but  In  such 
close  proximity  thereto  that  tiie  abutting  own- 
er's use  and  uijoyment  is  greatly  interfered  with 
and  its  value  depreciated,  is  an  element  of  dam- 
ages for  whidi  suit  for  damages  wUl  lie. 

4.  EMiKKirr  douaih  «=s>91— Incidental  in- 

JDST  to  that  BDITBBBD  BT  OOU- 

mrNiTT  IN  oENxaAL  not  blewent  or  DAM- 

AQES  WHEBE  PABT  OF  ABUTTINO  LOT  IS 
taken;  special  and  PECULIAB  DAJUGES  TO 

aburnnq  pbopebtt  and  a  takinq  of  fast 
thebeof  gives  bight  to  dauagbs. 
The  mere  incidental  inconveniences  to  an 
abutting  property  owner  arising  out  of  the  con- 
struction of  a  raUroad  along  a  public  fairway 
or  an  injury  oottseauentia]  In  Its  natare  or  one 
that  is  remote  or  fiir  removed  and  such  as  is 
suffered  by  the  comm unity  in  general  is  not  an 
element  of  damages  to  be  submitted  to  a  jury 
in  a  condemnation  proceeding  in  which  a  por- 
tion of  an  abutting  property  owner's  lot  was 
taken,  but,  on  tbe  other  hand,  if  the  iojury, 
considering  the  use  of  tlie  property  taken  or  that 
remaining.  Is  different  in  Uud  and  greater  in 
degree  thaQ  that  suffered  by  other  abutting  own- 
ers and  Is  SDCh  that  the  egress  and  ingress  Is 
materially  affected,  then  the  abutting  property 
owner  has  suffered  a  special  and  peculiar  dam- 
age to  him  for  which  an  action  will  lie. 

6.  Tbiai.  43a»200(l)— Bifubal  of  sfkjial  nr- 

BTRUCTXONS  COVEBSD  BT  INBIBnOHON  GIVXN 
HOTXBBQB. 

When  the  instruction  of  the  court  has  In 
substance  Utat  which  is  requested  in  a  special 
instruction,  then  it  is  not  error  for  the  court  to 
refuse  to  give  the  special  instruction. 

Error  from  District  Court,  Payne  County ; 
John  P.  Hlckara,  Judge. 


iWor  othsr  tasai  see  same  tople  and  KET-NUlf  BBR  In  all  K^r-Numbered  Digeits  and  IndeiM 
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1£7  FACmO  BEPOBTEB 


Action  by  J.  Lee  Smith  against  W.  R.  Bar* 
rick  and  others.  Jadgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  after  plain- 
tiff's death,  and  without  any  revivor,  de- 
fendants attempted  to  appeal,  on  petition  In 
error  and  case-made,  with  suggestion  of 
plaintiffs  death,  and  motion  to  revive  In  the 
name  of  Bebecca  Smith,  his  administratrix, 
and  Rebecca  Smith  and  anothtf,  as  sole 
heirs.    Appeal  dismissed. 

E.  W.  Snoddy  and  J.  P.  Grove,  both  of 
Alva,  for  plaintiffs  In  error. 

R.  M.  Chase  and  A.  J.  Stevens,  both  of  Alva, 
and  F.  E.  SevwD.  <tf  Waynoka,  iot  defend- 
anta  In  error. 


Tf  Hi^T"  ^"^^^  iPon  ttie  attorn, 
plaintiff  In  error  ot»  February  20,  IQIO. 

^^'^  foregoing  facts, 
dted,  further   tHat  the  movant,  as 
and  Marvto  L.  Smith,  a  son,  wero 
heirs  at  law  representatives  ..- 

ceased,  vrhlch  motion  was  by  this  c- 
ruled  on  May  2T,  X91». 

[1]  Counsel  tor  def«idant  In  ei-r 
brief  call  onr  attention  to  this  r- 
urge  that  this  court  Is  without 
of  the  case  upon  Its  merits,  and  i,.' 
appeal  herein  ho  dismissed.  Th.. 
not  abate  by  the  death  of  the  pu 
1910,  I  5280.      Sections  6286,  5^. 
B.  I*.  1910,  pro-vide: 


JOHNSON,  J.  This  cause  comes  on  to  be 
heard  npaa  a  motion  to  dismiss  the  aH>eal 
filed  by  the  defendants  In  error,  npcm  the 
gronnds  that  the  proceeding  in  error  was  not 
commenced  wtUiln  the  time  limited  by  law. 
The  record  discloses  that  the  final  Judgment 
sought  to  be  api>ealed  from,  that  of  the  over- 
ruling by  the  court  of  the  defendant's  motion 
for  a  new  trial,  was  rendered  on  April  23, 
1917.    Thereafter,  on  May  25,  1917,  the 
plaintiff  died.   There  was  no  att^pt  made 
in  the  court  below  to  revive  the  action.  On 
September  23,  1917,  service  of  case-made 
was  at^owledged  by  the  attorneys  of  record 
of  the  deceased  plaintiff.    One  day  before 
the  expiration  of  six  months  from  the  date 
of  the  Judgment  attempted  to  be  appealed 
fT<Hu  had  expired,  the  defendants  below, 
plaintiffs  In  error,  filed  with  the  clerk  of  this 
court  their  petition  in  error,  with  case-made 
'  attached,  and  there  was  attached  thereto, 
marked  "Bzhlbit  A,"  a  written  suggestion  of 
the  death  of  the  plaintiff  and  motion  to  re- 
vive In  the  name  of  Rebecca  Smith,  admin- 
istratrix, and  Rebecca  Smith  and  Marvin  I>. 
Smith,  sole  heirs,  of  the  deceased  plaintiff, 
praying  that  summons  in  error  issue  to  each 
of  them.   The  record  discloses  that  Rebecca 
Smith  was  appointed  administratrix  seven 
days  thereafter,  to  wit.  October  29,  1917. 
The  six  months  allowed  by  law  in  which  an 
appeal  might  be  perfected  had  expired  on 
October  23,  1917.    On  January  IT,  1918, 
waiver  of  snmmona  in  error  and  a  general 
appearance  was  entered  by  Rebecca  Smith, 
administratrix  of  the  estate  of  J.  Lee  Smith, 
deceased,  who  was  plaintiff  below.    It  fur- 
ther appears  from  the  record  that  on  No- 
vember 27,  1917,  an  order  was  made  in  this 
court  in  said  caus^  reviving  the  action  in 
tke  name  of  Rebecca  Smith.  aduQinlstratrli 
•f  the  estate  of  J.  Lee  Smith,  deceased.  At 
that  time  no  appearance  had  heen  made  by 
her  In  her  representative  capacity.    On  Feb- 
ruary 2ft  1919,  the  motion  to  dismiss  the  ap- 
peal upon  the  aforesaid  grounds  was  filed  by 
Rebecca  Smith,  which  was  duly  verified,  re- 
citing that  she  appeared  for  the  purpose  of 
the  motion  only,  notice  of  the  fillnK  of  which 


Section  ^S&i    "What  <«e  of  ■ 
an  action  diea,  or  hi*  powers  as  •« 
resentative   ceaae  before  the  jud. 
right  of  action  survive  in  favor  i 
bis  representatives  or  succesbK 
may  be  revived  and  proceed  in  • 
Section  6200:    "Upon  tJie  dp:i 
tiff  in  an  action,  it  may  be  nvi\. 
of  his  representatives,  to  whuui 
passed.    "Where  his  right  has  ],.. 
Bonal  reproaootativM,  the  re-, 
their  names;    where  it  has  ji. 
or  devisees,   who  could  supxi 
brought   anew,   Uie  revivor  ^ 
names." 

Section  6209:    "If  either  or 
after  judinnent.  and  before  stt- 
their  representatives,  real  or 
as  the  case  may  require,  tni. 
to  the  same*  in  the  same  m; 
for  revivins  actions  before  j 
judgment    may   be  render 
awarded,    as   might  or  oik 
awarded    asainat  the  rcpi 
personal*  or  both,  of  such  d 


In  this  cas^  vjftm  the 
tUZ,  the  right  of  action 
heirs,  but  to  the  admlul.- 
The  subject-matter  of  tl 
of  the  personal  estate 
payment  of  the  debts  of 
ment  be  secured  and  su- 
action,  if  revived,  must 
adzninUtratrix.  Lydln 
T.  B.  and  Marth  Heuc 
Pnc.  872.    This  court  I 
review  of  the  proceed' 
Is  sought  by  means  o 
copy  thereof,  having 
attorneys  of  one  of 
death  of  such  party 
first  having  been  hai' 
Uty.    May  et  aL  v. 
12T  Pac.  702;  KUboi 
Okl.  525.  103  Pa^dgo 

[2]  Attr 
admit  t' 
shown 
gue  tJ 
mlsst 
was 
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trlx  of  thf  e^Tt  or  J.  Le-,-  t.. 
bt-r  !i9,  J9IT.  m^f"  ina:  ol  o:;<"-:i_ 
ibe  saizi«  cij       npi^  n-i      ,  , 
cf  art,  a  =>:-:jxl  h  r*^ ■  _ 
Eame  of  Z^M!^           i— -  —  -_ 
l-r<^ta  Sm::^.  i-  -  l.  —  ^   ^  ' 

U.  iia  isiiirt  n  :_j  -.^  zi.  --J- 
ijll  mitti-a  -71 — I      — , 

I'i  Ais:^  ■iiar  -tj   —  J 
iz,  -tmri  cr.-x 

it  3rnL=ie.  ^  —  _  ■  ^ 

'-iU    ^Tlfe  ^L-KI    1      -         "  " 

Ti.-  -r^r^iided  iwe-aa.:,!.  -  

'^'L.  '-3  1  3n:;iiT.  -as  •  - 

r^-tTTi  -tar  2eapf«  .  -  ■ 

-  ma  ttar  r- 

—   f     SMITT  T^S  _ 

■----c:'^^  -i>  -5— .        _  . 


-'(1  by  tbe  railroad  company 
<t  they  operated  gins  on  less 
gin  In  question,   bat  npon 
ou  tea  tilled  tbelr  gin  was  lo? 
<'  line  of  road  wiOi  free  access 
around  the  gin,  together  with 
.e.  When  shown  a  map  of  the 
a  portlm  was  taken,  they,  too, 
•  Hi  location  for  further  operation 
'  roon  was  Qndesirable.  Tbe  evi- 
•1  to  show  that  la  the  busy  gin 
ii  ntly  as  muiy  as  60  or  60  wagons 
^  at  a  gin  waiting  to  be  unloaded, 
■le  streets  were  used,  not  rally  for 
It  to  store  the  bales  of  cotton, 
under  the  belief  that,  under  the 
.[(Iduced,  all  reasonable  men  would 
(.'onclusIoD  that  It  was  no  longer 
•■o  operate  a  gin  npon  the  portion  of 
-id  left  after  the  60-foot  strip  was 
iiy. 

11  n!gard  to- defendant's  second  prop- 
it  which  It  complains  of  the  ndmla- 

'  vidence  of  the  obstruction  of  the 
yond  the  property  of  the  plaintiff, 
lice  admitted  was  to  the  effect  that 
1  ruction  of  the  railroad  along  the 
Mjuth  of  the  property  In  controversy 
."•liately  east  thereof  had  rendered 
tiy  Impassable  and  made  the  gfn  In- 

■  for  this  purpose,  turning  the  travel, 
:iiprised  76  per  cent  of  the  cotton 
h>  the  city,  along  other  routes  and 
ii.ices  of  the  dty.  The  question  of 
w  licther  or  not  damages  can  be  re- 

■  T  obstructing  a  highway  beyond 
.  I  y  In  controversy  seems  to  have 

■  oiisidered  and  ably  presented  by 

■  s  in  the  case  of  McKay  v.  City  of 

275,  109  Pac.  520,  aO  U  R.  A. 
.1,  in  which  the  court,  reviewing 
'  special  and  peculiar  damages, 

■>ribie8  generally  hold  that  the  tn- 
from  an  obstraction  in  a  street 
'iwny  in  &oDt  of  an  abutting  own- 
-  Kliich  interferes  with  bis  ingress 
■ind  from  his  property  is  a  special 
1.  and  many  authorities  hold  that, 

■  ■Instruction  be  not  in  front  of  the 
•Tty,  if  it  be  in  such  proximity  to 
-troet  or  highway  upon  which  the 
<  that  the  abutting  owner's  use  and 
I  he  property  is  destroyed  or  great- 
witb,  and  its  value  depreciated, 
s]iocial  and  peculiar  to  him.  And 
u\  that  injury  to  property,  the  ac- 

lias  been  interfered  with  by  aa 
though  tlie  property  be  not  ad- 
;hway  or  street  upon  which  the 

■  ists,  if  such  street  or  highway 
'inly  means  of  access  to  the  prop- 
.al  injury  and  the  owner  may  re* 


iided  by  the  railroad  company 
,  if  any,  caused  by  the  obstruc- 
treet  beyond  the  property  of 
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Snlt  b7  Qie  Treese  Cotton  Company  against 
the  Oil  Fields  &  Santa  Ffi  Railway  Company 
for  damages  for  obstnictliig  a  street  adjacent 
to  plalntllTs  property,  paidlng  vtilcb  tbe 
railroad  company  commenced  coodemnatlon 
proceedings  to  condemn  ftnd  to  take  tb»  street 
and  a  strip  of  the  cotton  cnnpany's  prc^ierty. 
From  an  award  of  damages  In  the  condoana- 
tlon  proceeding,  the  cotton  conpany  appealed 
to  the  district  court,  where  the  two  cases 
woe  cmsolldated  and  tried  togeflm,  and 
there  was  a  Judgmrat  for  the  cotton  com- 
pany for  an  amoimt  greater  than  the  award, 
and  the  railroad  company  brings  error.  AI- 
flrmed. 

OibsML  &  Hull,  of  Muskogee,  and  Robt  A. 
liowry,  of  StULwater,  for  plaintiff  in  error. 

Edwin  B.  HcNeUl,  of  Pawnee,  for  defend- 
ant in  a!Tor. 

HIGGINS,J.  The  Treese  Cotton  Company, 
defoidant  in  error,  was  the  owner  of  approx- 
imately 1%  acres  of  land  situated  in  the  dty 
of  Cnahlng,  upon  wlilch  It  owned  and  oper- 
ated a  cotton  gin.  While  this  gin  was  being 
operated,  the  Oil  Fields  ft  Santa  11^  KaUway 
Company,  plaintiff  In  error,  constructed  its 
line  of  railroad  along  the  street  Immediately 
south  of  the  gin  c<Hnpeny*s  propwty  extend- 
ing its  line  eastward  along  this  street  and 
along  the  public  highway  leading  to  the 
country  for  a  distance  of  more  than  a  mile. 
In  191S,  the  gin  company  sued  the  railroad 
company  for  damages  tor  obstmcttng  tiie 
street  south  of  its  property.  In  1917,  while 
this  suit  was  pending,  the  railroad  company 
commenced  condemnation  proceedings  to  con- 
donn  and  take  the  street  Immediately  south 
of  the  gin  company's  property  and  60  feet 
off  the  south  side  of  the  lot  or  tract  of  land 
upon  whidi  It  operated  its  gin,  leaving  at>oat 
one  acre.  Upon  the  land  taken  there  were 
sltuaCed  the  scales,  an  office  building,  and  a 
portion  of  the  cotton  bonse,  and  up<m  the 
portion  not  taken  were  erected  the  gln^  well, 
seed  house,  water  tank,  and  other  necessary 
buildings.  Prior  to  the  taking,  the  gin  lot 
was  bounded  on  the  east  by  a  private  road, 
on  the  west  by  the  tracks  of  the  Missouri, 
Kansas  ft  Texas  Railway  Company,  an  un- 
used road  to  the  west  and  on  the  south  by  a 
street,  and  prior  to  the  construction  of  the 
road  the  travel  from  Yale  came  by  this  gin, 
and  It  is  contended  that  three-fourths  of  the 
cotton  entering  the  town  came  over  this 
street  After  the  taking,  the  egress  and  in- 
gress and  use  of  the  street  to  the  south  were 
cut  off,  leaving  the  other  boundaries  as  here- 
tofore described.  The  gin  faced  the  private 
road,  and  the  only  public  thoroughfare  left 
was  the  unused  road  to  the  back  and  west  of 
the  gin.  On  the  portion  of  the  lot  left,  to  the 
west  of  the  glohouse  there  had  been  a  pmid 
■  In  time  past  and  the  ground  was  low  and 
damp.  In  the  eondemnatlon  proceedings  the 


gin  company  was  awarded  damages  In  the 
sum  of  f820,  from  which  award  an  aK>eal 
was  taken  to  the  district  court  When  ttie 
appeal  came  on  to  be  heard,  by  agreement  of 
the  parties  they  were  consolidated  and  bdth 
tried  at  the  same  time.  At  the  request  of  the 
railroad  cnnpanyi  the  jury  was  by  the  court 
Instructed  that  in  assessliv  the  damages 
they  should  do  so  as  if  the  condemnation  case 
alone  was  being  tried.  To  tliia  Instmctioa 
no  exertion  was  taken  tiy  the  gin  company. 
The  juiy  assessed  the  damages  at  |2,ffiM).  and, 
after  deducting  the  award  of  9820  CbereCrom, 
the  court  entered  up  a  judgment  for  the  gin 
company  for  fl^SO,  from  whldi  Judgment 
plaintiff  In  error  appeals  to  tlila  court 

The  plaintiff  ih  «Tor  sets  fnrQp  three  prop- 
ositions why  tilts  cause  should  be  reversed: 
First,  error  of  the  court  in  Its  Instructlous  as 
to  measure  of  damages;  second,  error  of  the 
court  In  admitting  evidence  of  the  obstruc- 
tlcHi  of  the  street  beyond  the  prc^rty  line  ot 
the  gin  company;  and*  third,  for  failure  to 
give  certain  Instructions. 

As  to  the  first  proposition,  the  instructions 
as- to  the  measure  of  damages  are  as  follows: 

"No.  &  Yon  are  Instmeted  that  the  Isbds  for 
you  to  determine  io  ttiis  case  is  the  amount  of 
damages  the  landowner  Treese  Cotton  Com- 
pany had  sustained  by  reason  of  tb9  appropri- 
ation of  the  said  strip  of  land  93  feet  wide  and 
extending  along  the  south  portion  of  said  strip 
of  land,  and  with  the  Injury  that  tiie  landowner 
has  sustained  to  the  remaining  portion  of  the 
land  not  condemned  for  right  of  way  parpoaes, 
together  with  such  damages  as  the  owner  actu- 
ally austalned  as  to  the  real  or  personal  prop- 
erty by  such  appropriation  of  Its  land. 

"No.  4.  You  are  Instructed  that  In  determin- 
ing tbe  amount  of  compenaation  to  be  awarded 
to  the  Treese  Cotton  Company,  In  this  case,  yon 
may  properly  take  Into  consideration  all  evi- 
dence tending  to  show  the  actual  vahie  of  the 
premises  of  what  It  Is  proposed  to  deprive  it  of, 
the  actual  loss  to  be  suffered  by  the  Treese  Cot- 
ton Company,  from  the  loss,  destruction,  or  de- 
preciation of  the  improvements  placed  by  tiiem 
on  this  property  especially  adopted  to  the  con- 
duct of  its  business,  the  reasonable  cost  ot  re- 
moval, and  of  refitting  in  other  locality  for  tbe 
further  conduct  of  bosiness  as  shown  by  the  evi- 
dence. 

"No.  6.  In  determining  what  is  the  valus  of 

the  property  in  controversy,  however,  the  law 
does  not  permit  you  to  fix  speculative  or  fancy 
values  ujfon  it,  but  the  law  requires  you  to  de- 
termine tbe  reasonable  market  value  of  the  prop- 
erty if  the  owner  was  offering  to  sell  on  the 
usual  terms  and  tbe  purchaser  desiring  to  buy. 
Tbe  phrase  'market  value*  does  not  mean  what 
you  may  ask  for  it,  but  said  phrase  means  the 
fair  selling  value  of  the  property  in  tJie  market, 
either  in  its  present  condition  or  any  condition 
to  which  it  is  sosceptitde  of  being  changed." 

The  plaintiff  in  ernnr  requested  thia  In- 
struction: 

"You  are  instructed  that  the  measure  of  dam- 
ages in  this  case  is  the  (air  market  value  of  th« 
property  taken  at  the  time  of  the  taking  thereof. 
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And  should  yon  find  in  addition  tbat,  by  reason 
ol  the  taking  of  a  portion  of  the  defendant's 
property,  the  market- valne  of  the  remaining 
portion  of  the  defendant's  property  has  been 
and  will  be  diminished,  that  difference  In  Talne 
would  be  the  measare  of  damages  to  the  remain- 
ing portim*  if  any.  by  Tea8<»i  of  such  taking. 
In  other  woxUMt  the  difference  between  the  mar- 
ket value  of  defendant's  property  before  the 
taUng  and  market  value  of  the  remaining  por- 
titm  ttiereof  after  tiie  taking,  and  after  the  rail- 
road has  beoi  built  and  in  operatim,  is  the 
meaame  of  damagea^  If  any,  in  this  cause.** 

[1, 2]  It  win  be  fl«eii  that,  t&ktaiff  the  conrt's 
Instrnctloiis  as  a  whole,  there  is  no  fanda- 
mmtal  difference  between  the  Inatructions 
given  bgr  the  court  and  the  inatmction  re- 
quested tfs  plalntilf  in  emv,  furOier  dian 
ttiat,  inatmctiim  given  hy  the  oonrt,  the 
reasonable  coat  of  removal  of  the  gin  and 
fitting  it  up  on  another  locality  is  given  as  an 
element  of  damages  to  be  considered  by  the 
Jury.  It  is  lAe  settled  law  of  this  state  that, 
when  the  neoesBity  ekiats  tor  the  removal  of 
property  frnu  lands  taken  in  a  condemnation 
proceeding,  the  reasMiable  cost  of  removal  is 
a  pn^ter  el«nait  of  damages  to  tw  considered, 
and  is  so  h^  in  BUncoe  v.  Choctaw  Ofcla.  & 
W.  Ry.  Co.,  16  Okl.  286.  88  Paa  90S,  4  L.  K. 
A.  (N.  S.)  890.  8  Ann.  Cas.  689.  In  tbat  case 
the  trial  court  refused  to  submit  to  the  Jury 
the  cost  of  removing  a  lumber  yard  from  the 
lot  taken;  this  court  reversed  the  cause, 
holding  that  the  cost  of  removal  was  a  proper 
element  of  damages.  The  instructions  of  the 
court  fi^low  the  law  as  laid  down  in  Arkan- 
sas Valley  &  Western  Ry.  Co.  v.  Witt,  1» 
OkL  262,  91  Pac.  897,  13  U  R.  A.  (N.  8.)  237, 
and  BUncoe  v.  Choctaw  Olda.  ft  W.  Ry.  Co., 
supra. ' 

The  plaintiff  la  error  complains  of  Instruc- 
tion No.  4  for  the  reason  that  the  court  as- 
sumed therein  the  necessity  of  a  removal  of 
the  gin.  The  defendant  in  error  contends 
that.  If  this  be  error,  then  it  Is  cured  by  in- 
stnictlfm  No.  8.  We  find  tbat  the  language 
In  instmctifm  No.  4  is  aucb  that  the  court 
apparently  assumed  the  necessity  of  a  re- 
moval of  tlie  gin,  and  that,  if  this  be  error, 
then  the  same  is  not  corrected  by  Instruction 
Xa  3.  In  order  to  ascertain  if  there  be  error 
In  this  assumption  on  the  part  of  the  court, 
it  will  be  necessary  to  search  the  record  and 
consider  all  evidence  adduced  throwing  any 
light  upon  the  necessitr  of  lanoval  of  the 
gin  to  another  location. 

The  evidence  concluaively  showed  that  the 
portion  of  the  lot  left  upon  which  the  gin 
was  situated  consisted  of  about  one  acre  of 
land,  hedged  in  on  the  north  and  south  be- 
tween railroads,  a  private  road  to  the  east 
and  an  unused  street  to  the  west  All  the 
witnesses  testifying  for  defendant  in  error 
as  to  the  practicability  of  further  fiperation 
of  the  gin  on  the  portion  of  ground  left  testi- 
fied that  the  same  was  not  practical.  Wit- 


UQSsea  were  called  1^  the  railroad  compsny 
who  issUfled  that  they  operated  gins  m^  less 
land  than  the  gin  in  qnestlrai,  but  upon 
cros8-ezamlnatl<m  testifled  their  gin  was  lOr 
cated  along  one  line  of  road  with  free  access 
to  the  streets  around  the  gin,  together  with 
the  use  of  same.  When  diown  a  map  of  the 
gin  lot  after  a  portlm  was  taken,  they,  too, 
agreed  that  the  location  for  further  operation 
of  the  gin  thereon  was  undesirable.  The  evl- 
d^ce  tended  to  show  that  in  the  busy  gin 
season  ftequently  as  many  as  SO  or  00  wagons 
are  standing  at  a  gin  waiting  to  be  unloaded, 
and  that  the  streets  were  used,  not  only  for 
wagons,  but  to  store  the  bales  of  cotton. 

We  are  under  the  belief  that,  under  the 
evidence  adduced,  all  reasonable  men  would 
reach  the  conclusion  that  it  was  no  longer 
practical  to  operate  a  gin  upon  the  portion  of 
the  ground  left  after  the  60-foot  strip  was 
taken  away. 

[3, 4]  In  regard  to  defendant's  second  prop- 
CBltion.  In  which  It  complains  of  the  admis- 
sion of  evidence  of  the  obstruction  of  the 
street  beyond  the  property  of  the  plaintiff, 
the  evidence  admitted  was  to  the  effect  that 
the  construction  of  the  railroad  along  the 
highway  south  of  the  property  ia  controversy 
and  immed^tely  east  thereof  hod  rendered 
the  highway  impassable  and  made  the  gin  In- 
accessible for  this  purpose,  turning  the  travel, 
which  comprised  7S  per  cent  of  the  cotton 
coming  into  the  city,  along  other  routes  and 
to  other  places  of  the  city.  The  question  of 
law  as  to  whether  or  not  damages  can  be  re- 
covered for  obstructing  a  highway  beyond 
the  property  in  controversy  seems  to  have 
been  well  considered  and  ably  presented  by 
Judge  Hayes  in  the  case  of  McKay  v.  City  of 
Enid,  26  Okl.  275,  100  Pac.  520,  30  U  R.  A. 
(N.  S.)  1021,  In  which  the  court  reviewing 
the  law  of  special  and  peculiar  damages, 
said: 

"a%e  aothorieies  generally  hold  diat  the  in- 
jury resulting  from  an  cbstxactiaa  in  a  street 
or  public  highway  in  front  of  an  abutting  own- 
er's property  which  interferes  with  bis  ingress 
or  egress  to  and  from  his  property  Is  a  special 
injury  to  him,  and  many  authorities  hold  that, 
although  the  obstruction  be  not  In  front  of  the 
abutting  property,  if  It  be  in  such  proximity  to 
it  upon  the  street  or  highway  upon  which  the 
property  abuts  that  the  abutting  owner's  use  and 
enjoyment  of  the  property  is  destroyed  or  great- 
ly interfered  with,  and  Its  value  depreciated, 
this  injury  is  special  and  peculiar  to  him.  And 
it  has  been  held  that  injury  to  property,  the  ac- 
cess to  which  has  been  interfered  with  by  an 
obstruction,  although  the  property  be  not  ad- 
joining the  highway  or  street  upon  which  tbo 
obstruction  exists,  if  such  street  or  highway 
is  the  owner's  only  means  of  access  to  the  prop- 
erty, is  a  special  injury  and  the  owner  may  re- 
cover thwefor." 

It  Is  contended  by  the  railroad  company 
that  damages,  if  any,  caused  by  the  obstruc- 
tion in  the  street  beyond  the  property  at 
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plain  tiff,  were  merely  conBeqaential  la  tte 
luiture  for  ^irtildi  no  recoray  can  be  bad, 
uid  tbe  Injai7>  if  any.  niffered,  was  anirered 
by  tbe  commnnity  In  graieraL  In  tbe  case  at 
bar  tbe  defendant  was  iq;>eratlng  a  gin,  and 
the  Bucceasfol  operation  thereof  required, 
not  only  tbe  street  In  tnmt  of  Its  place  be 
not  obBtmcted,  but  the  street  and  bU^way 
leading  thereto  be  also  unobstructed-  In  ttM 
case  at  bar  we  bdiere  tbe  damacea  were 
peculiar  to  plaintiff,  and  It  has  suffered  spe- 
cial damages  because  of  the  nature  of  the 
business  engaged  In  and  the  injury  as  dis- 
closed by  tbe  evidence;  that  the  Injniy  com- 
plained of  was  different  In  kind  and  greater 
In  degree  than  ^t  suffered  tiy  other  abut- 
ting pnq;>erty  owners  of  ftxe  c<»nmunlty.  We 
conclude  that  the  trial  court  did  not  err  In 
admlttiiig  the  evidence  of  the  obatruction  of 
the  highway  beyond  tbe  property  owned  by 
the  plaintiff  company  by  the  railroad,  con- 
sidering the  nature  and  the  use  of  the  plain- 
tllTs  property  and  the  special  bind  of  busi- 
ness It  was  engaged  in.  The  continual  use 
of  tbe  street  beyond  Its  property  was  a  neces- 
sary element  to  the  carrying  on  of  such  busi- 
ness, and  any  Interference  or  material  in- 
terruptian  of  such  use  was  an  element  of  an 
Injury  upon  which  a  recovery  may  be  had. 
The  wel^t  of  authority  allows  no  damages 
for  Bucb  Interference  or  obstruction,  where 
same  Is  remote  or  far-removed,  or  similar 
In  character  to  that  suffered  by  the  com- 
munity In  general,  although  it  admits  the 
existence  of  Injury;  but,  on  the  other  band, 
the  rule  has  been  to  recognize  damages  to 
the  owner's  right  of  use  In  his  property, 
where  such  obstructions,  or  Interference  even 
beyond  the  same,  has  materially  interfered — 
In  such  cases  where  such  uses  are  distin- 
guished from  that  of  the  community  In  gen- 
eral In  kind  and  degree,  as  is  true  In  this 
case.  We  believe  this  rule  is  baaed  on  Jus- 
tice, for  cases  may  easily  arise  where  an 
otwtructlon  of  this  use  would  constitute  a 
taking  of  plaintiff's  property  or  even  a  total 
destruction  of  his  business. 

In  Foster  Lumber  Co.  v.  Arkansas  Valley 
&  W.  Ry.  Co.,  20  Okl.  583,  100  PaC;  lUO,  30 
L.  B.  A.  (N.  S.)  231,  It  is  stated: 

**Sadi  right  Is  one  peculiar  to  Itself,  In  which 
the  gMieral  pnblic  has  no  interest,  and  exists  In 
the  nature  of  an  incorporeal  hereditament  at- 
tached to  said  lots,  and  is  a  valuable  property 
right,  one  that,  nnder  some  drcumstancea,  may 
constitute  the  greater  element  of  value  of  the 
abutting  property,  and  is  one  that  cannot  be 
taken  away  or  materially  impaired  without  com- 
pensation.** 

We  ttierefore  hold  that  the  court  committed 
no  error  In  admitting  evidence  ot  the  obstruc- 
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tlon  by  the  railroad  beycmd  the  property  Una 

of  defendant  In  error. 

Begardlng  plaintiff  In  wror'B  third  propost- 
tiott  complained  o^  that  tbe  eonrt  erred  In 
refusing  to  give  leauested  Instmclions  No.  1 
and  No.  2:  These  instructions  refnred  to 
vrere  In  effect  to  allow  no  damages  for  injury 
to  tbe  rU^t  of  ingress  and  egress,  and  that 
the  measure  of  damages  was  the  same  as 
that  wblcb  would  be  determined  in  the  ap- 
peal of  the  condonation  case. 

[i1  As  to  Impolrmfflit  of  the  rl^t  of  in- 
gress and  egress  b^ng  considered  as  a  part 
of  the  Injury  auffwed,  we  believe  this  phase 
of  the  case  has  already  been  sufficiently  dis- 
cussed. And  appellant's  contention  that  tbe 
court  committed  material  error  In  refusing  to 
give  these  instructions  la,  regarding  the 
measure  of  damages,  especially  unsound 
when  considered  in  comparison  with  Uie  in- 
structions that  were  actually  given  the  Jury 
by  the  court  Requested  instruction  No. .  1, 
the  refusal  to  give  which  was  assigned  as  a 
material  error,  was  as  follows: . 

"Ton  are  instructed  that  since  the  filing  of  the 
suit  by  the  Treese  Cotton  Company  against  the 
defendant  for  damages  by  reason  of  tbe  obetruc- 
tiOD  of  right  of  Ingress  and  egress,  the  defend- 
ant has  commenced  proceedings  to  condemn  a 
strip  60  feet  wide  across  that  portion  of  the 
Treese  Cotton  Company's  property  adjacent  to 
the  road  In  which  its  tracks  were  originally 
laid;  and  the  two  cases  have  now  been  .con- 
solidated. The  measure  of  Treese  Oottm  Com- 
pany's damages,  therefore.  Is  the  same  as  though 
you  were  determining  the  damages  in  the  ^peat 
in  the  condemnation  case  alone." 

The  court  In  Its  Instructions  to  the  Jury 
said: 

"Ton  are  instmcted  that  tiie  Ofl  VMda  ft 
Santo  Vi  Railway  dace  the  filing-  of  Ha  rait 
by  the  Treese  Cotton  Company,  as  above  set 
forth,  against  the  defendant,  the  defendant  has 
commenced  proceedings  to  condemn  a  strip  of 
land  across  that  portion  of  the  Treese  Cotton 
Company's  property  adjacent  to  tiie  road  to 
which  its  tracks  were  originally  laid,  and  the 
t^vo  cases  have  now  been  consolidated,  tnie 
measure  of  damages^  U  any,  of  the  Treese  Cot- 
ton Company,  is  the  same  as  though  yon  were 
determining  Uie  damagea  in  the  appeal  la  the 
condemnation  case  alone." 

It  wUl  therefore  be  easily  seen  that  almost 
the  Identical  language  requested  was  em- 
ployed by  the  court  In  Instructing  tbe  Jury, 
and  that  there  is  clearly  no  ground  for  com- 
plaint by  appellant 

The  Judgmoit  Is  alUrmed. 

BAILET,  J.,  not  partldpadnfr 
MCNEILL,  J.,  dlsqualliled. 
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£OIXEB  et  aL  T.  AMEBICAM  SURBTY  CO. 
OF  NEW  TOBK.   (No.  9006.) 

(Sopccme  Oowt  id  Ofclihoma.   Feb.  8,  1920.) 

]>EP08ITABIU  ^»2-^NDKlfnErT  <JJjl  MoBT- 

BAon  «=^6(8)— SuBirr  bond  hot  a  cor- 
Tcvcnro  obuoatxoi*;  iNDrainmna  bond 

IXECDTKD  BT  DKPOOrrOBT  BANK,  AND  HOn 
AND  MOneAQB  KCBOUnD  BT  ITS  DIBBOTOB, 
A.  SIGNBB  or  THI  BOND,  TO  BANK'B  BUBBTT 
aCPPOBTBD  BT  VAX.OABLE  00NSIDK2ATI0N. 
Keoord  cxamioed  and  held:    (1)  That  the 
rmty  bond  execnted  b7  the  plaintiff  was  not 
t  contimuins  obligatioii,  except       the  7early 
issaance  of  contiiiuance  certificatea ;    ^)  that 
the  iudenmi^iiiS  bond  executed  hj  the  bank 
and  tiie  note  and  mortgage  executed  hj  the  de- 
fendants in  lieu  tltereof  were  supported  by  a  val- 
uble  conaideratioa. 

Blrror  from  District  Oourt,  Kay  Oounty; 
WllUam  M.  Bowles,  Judge. 

Action  tff  tbe  Amnlcan  Surety  Company 
of  New  Tork  asalnst  Scibn  H.  Koller  and  an- 
odwr.  Jndsmmt  for  plaintiff  upon  a  directed 
terdict,  and  d^endants  brlnsr  error.  Af- 
firmed. 

Sam  K.  SuUiran,  of  NewUrk,  and  J.  H. 
Hill,  of  Tnlaa,  for  plalntilEB  in  error. 

Wilson,  TomerUn  &  Ilurelkflld.  of  Okla- 
iKua  Ol^,  fbr  defmdant  in  enor. 

KANB,  J.  This  was  an  action  ujkmi  a 
promlasory  note  and  to  foreclose  a  mortgage 
girem  to  secure  tbfe  payment  tbereof,  com- 
matced  by  the  defendant  In  error,  plaintiff 
below,  against  the  i^aintUBB  In  error,  defend- 
ants below.  Hereafter,  for  amroilence,  the 
parties  wUl  be  called  plaintiff  and  defiend- 
inti,  n«piBctiTeIyr  as  Uiey  appeared  In  the 
tilal  oonrt 

At  the  conclnsloo  of  the  trial  eufa  of  fb6 
parttos  mored  the  court  for  a  directed  ver- 
dict In  bis  ta.vm,  after  the  consideratkm  of 
whic3»  the  conrt  sustained  the  motlin  «C  the 
plaintiff,  and  directed  the  Jury  to  lebam  a 
verdict  In  its  flavor,  np<Hi  whldi  Judgment 
was  duly  rotdraed,  to  reverse  which  this  pro- 
ceeding In  error  was  comzoenced. 

Tbe  facts  necessary  for  a  determination 
of  the  auctions  presei^ed  tor  review  may  be 
briefly  summarized  as  follows: 

In  1909  the  plaintiff  ezecated  a  surety 
bond  in  the  sum  of  16,000  to  the  county  com- 
missioners of  Kay  county,  tax  the  purpose  of 
lodannlfyUuf  said  oounty  against  any  loss 
which  it  might  suffer  by  reason  of  carrying 
a  dqioslt  of  pubUc  funds  in  the  i^onca  Kitate 
Bank,  which  bond  oodtalned  the  followlDg 
provision: 

TEhis  obligation  may  tie  continaed  from  year 
to  year  by  continuation  certificates  signed  by  the 
ntietr,  by  its  president  or  one  oC  its  vice  presi- 
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dents,  under  seal,  attested  by  Its  secretary 
one  of  Its  assistant  secreOuies  or  one  ct  Its 
attonuora.'* 


After  there  had  been  three  continuances 
from  year  t9  year  In  pursuance  at  this  pro- 
vision, application  was  made  tv  the  bank  tor 
a  fourth  '*w""nf"'^  lyxm  reodpt  of  which 
the  manacec  tbe  company  at  Oklahoma 
City  wrote  the  bank  aa  follows: 

"Some  time  ago  Mr.  James  Q.  Loothan,  our 
attorney  at  your  dty.  sent  us  your  supplemental 
appUcaticn  for  the  renewal  of  the  above  bond, 
but  did  not  return  the  indemnity  agreement 
which  had  been  sent  him  and  which  it  is  nec- 
essary that  we  have  before  we  can  renew  this 
bond.  This  is  owing  to  the  decision  of  our 
Supreme  Court  in  relation  to  the  nonaubroga- 
tion  of  the  surety  upon  a  depository  bond  tor  a 
state  bank  to  the  rights  of  the  depositors  in 
case  of  the  failure  of  the  bank.  Won't  you 
please  complete  and  return  this  agreement  at 
your  earliest  ocmvenienM  in  order  that  we 
may  renew  your  bond! 

"In  any  event  be  good  anou^  and  advise 
ns  as  to  your  wishes  la  the  premises,  and 
obUge.'* 

Tbe  Indemnity  bond  fumiahed  in  response 
to  this  tetter  not  meeting  the  approval  of  the 
manager  he  again  wrote  to  the  bank  as  fol- 
lows: 

"Beferrbis  to  the  above  depository  bond  and 
your  request  for  the  renewal  of  the  same,  I  find 
it  necessary  to  send  you  anoth«  indemnity 
agreement  for  execution,  as  the  one  forwarded 
was  not  properly  completed.  In  tbe  first  place, 
Mr.  EoUer,  one  of  the  directors,  did  not  ex- 
ecnte  it  This  will  be  necessary.  O'f  course,  It 
should  also  be  executed  by  yourself  snd  Mr. 
Long.  Then  tm  the  ba4^  of  tiM-  agreement  each 
me  of  -tiie  parties  signing  should  qualify  op* 
posite  liis  signature. 

"I,  further,  have  to  ask  you  to  be  good  enough 
and  send  me  an  up-to-date  statement  of  the  con- 
dition of  the  bank. 

"Assuring  you  of  our  best  attentlm  to  this 
matter  upon  the  return  of  the  agreeamnt  and 
tho  financial  statement  I  am.** 

Upon  receipt  of  this  letter  the  bank  for- 
warded to  the  manager  of  the  plalntlCt  an  in- 
demnity twDd,  properly  executed  and  signed, 
among  oth»s,  by  the  defendant  Jotm  H. 
Koller,  by  Uie  terms  of  which  the  Indemni- 
tors agreed  to  save  the  plaintiff  harmless 
from  any  loss  or  damage  whl^  It  might  sus- 
tain by  reason  of  becoming  surety  tot  the 
Ponca  State  Bank.  After  receiving  this  in- 
demnity bond,  the  surety  bond  was  duly 
continued  as  formerly. 

Some  time  after  tbe  execution  and  delivery 
of  this  Ind^nnlty  bond  the  bank  became  in- 
solvent, whereupon  the  board  of  county  com- 
missiooers  made  demand  up<Hi  the  plaintiff 
to  repay  tbem  the  loss  it  had  sustained  by 
reason  of  its  d^Kislt  with  the  bank  In  ao 
cordanpe  with  the  terms  of  the  surety  bond 
executed  by  the  plaintiff.    Thereupon  the 
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plaintiff  called  upon  the  def^dant  Jobn  u. 
KoUer  to  save  It  barmless  In  acoprdance  with 
the  tenns  of  the  Ind^nlt;  bond.  After  some 
two  or  three  days  of  oegotiatiou  between  the 
manager  of  the  plaintiff  and  Mr.  Koller  and 
bis  wife,  who  were  represented  by  counsel, 
the  note  and  mortgage  sued  on  herein  were 
executed  and  delivered  to  the  manager.  Mr. 
Koller  testified  that  the  manager  advised  him 
that  he  (Koller)  was  liable  upon  the  Indem- 
nl^  bond  signed  by  him,  and  that  unless  he 
paid  the  $6,000  which  the  plaintiff  was  re- 
quired to  pay  the  county  commissioners  or 
gave  a  note  secured  by  a  mortgage  upon  cer- 
tain real  estate  owned  by  Koller,  the  plalntlif 
would  commence  legal  proceedings  against 
him  and  take  all  his  prc^erty  away  from  bim. 

While  counsel  for  plaintiff  present  many 
grounds  for  reversal  in  their  assignmrnts  of 
error,  they  summarize  them  all  in  their  brief 
wItMn  three  propositions,  whitdi  tbey  further 
summarize  In  their  argument  to  <me  main 
preposition,  which  they  state  as  follows: 

*|There  was  no  consideratitm  for  the  so-called 
indemnity  bond  given  by  the  plaintiff  in  error 
John  H.  Koller  and  C.  &.  Walterhouse  and  Paul 
Long  to  the  defendant  In  error  for  the  pur- 
pose of  indemnifying  the  defendant  in  error  for 
a  bond  made  in  April,  1009,  the  said  so-called 
indemnity  bond  having  been  made  by  the  said 
KoUer,  WslterhouBe,  and  Long  In  1813,  there  be- 
ing no  ccaisideration  for  the  so-called  indemnity 
bond  at  the  thne  It -was  made  to  indenmi^ 
the  surety  bcmd  made  by  the  defendant  in  er- 
ror, the  American  Surety  Company,  ftnir  years 
prior  thereto;  that  there  was  no  present  con- 
sideration for  said  indemnity  agreement;  that 
there  was  no  agreement  upon  the  part  of  the 
American  Surety  Company,  the  defendant  in 
error,  to  do  anything  benefidal  either  for  the 
Ponca  State  Bank  or  for  the  plaintiffs  in  error, 
John  H.  KoUer  and  Daisy  Koller,  or  to  refrain 
from  doing  anything  ben^dal  or  detrimental  to 
the  Ponca  State  Bank  or  the  plaintifEs  in  error; 
that,  therefore,  there  was  an  absolute  want  of 
consideration,  and  the  contract  of  indemnity  was 
void  for  want  of  consideration.** 

Obviously  this  contention  was  based  upon 
the  assumption  that  the  surety  bond  was  a 
continuing  obligation,  upon  which  the  plain- 
tiff was  liable  until  It  gave  notice  of  the  ter- 
mination of  the  suretyship.  This  Is  apparent 
from  the  assertion  often  made  by  counsel  In 
their  brief  that: 

"Nothing  was  suffered  or  forborne  by  the 
American  Surety  Company,  as  tbey  were  liable 
on  their  bond  until  they  served  notice  upon 
the  commissioners  or  some  officer  of  Kay  county 
that  thpy  would  no  longer  be  liable  upon  this 
bond.  This  they  never  did  and  never  attempt- 
ed to  do;  and  the  only  thing  that  they  ever 
did  was  to  ask  Koller  to  sign  this'  indemnity 
bond,  through  Mr.  Walterhouse,  and  he  signed 
it  without  knowing  what  be  signed,  and  was 
thunderstrudc  when  he  found  that  he  had  signed 
it.  They  didn't  promise  to  do  anything  if  he 
did  sign  it ;  they  didn't  say  they  wouldn't  con- 
tinue the  bond  if  he  didn't  sign  it;  neither 
did  they  say  they  would  continue  the  bond 


if  he  signed  it,  and  the  fact  that  he  did  sign 
it  and  the  fact  that  they  did  continae  the  bond 
does  not  bind  KoUer." 

We  are  unable  to  agree  with  coqnsel  in 
any  of  these  condnsiMis.  In  the  first  place 
the  surety  bond  executed  by  the  idaintltt  was 
not  a  cmtinulng  oUlgatlw,  which  remabied 
la-  fbtce  until  mMoa  of  tennlnatlfm  was 
served.  Hie  bond  became  Iwv^tlve  at  the 
ex;rtratl<m  of  13  maattm  from  t2w  date  of  Its 
execution,  unless  extended  under  the  cm- 
tlnnance  danse,  1^  vlrtne  of  the  tiilxd  para- 
graph thereof,  whidi  prorldes: 

"That  no  snit,  action  or  proceeding  shall  be 
brought  or  instituted  against  the  surety  upon 
or  by  reason  of  any  default  of  the  prlntdpal 
after  the  expiration  of  thir^  days  after  such 
default,  nor,  in  any  event,  after  the  20th  day  of 
May,  1910." 

It  is  true  that  the  fourth  paragraph  of  the 
bond  provides  a  means  whereby  the  plalntUT 
could  terminate  its  suretyship  at  any  time  by 
serving  notice  of  its  intention  so  to  do  upon 
any  <Hie  of  the  officials  of  Kay  county  or  any 
one  upon  whom  a  notice  may  be  served  ac- 
cording to  law.  But  the  only  purpose  of  this 
clause  was  to  give  the  plaintiff  the  right  of 
terminating  its  snretysb^  before  the  expira- 
tion of  the  stipulated  term.  In  other  words, 
unless  notice  la  given  terminating  th»  surety- 
ship at  an  earlier  date,  Qie  bond  terminates 
by  Its  own  terms  at  ttie  end  of  eadi  continu- 
anoe  period.  As  in  these  clrcnmstances  the 
plaintiff  was  at  liberty  to  refuse  furtb^  ex- 
t^isions,  it  cannot  be  said  that  In  making  the 
fourth  and  subse^ent  omtlnuance  it  did 
only  wbat  It  was  reguired  to  do  by  the  terms 
of  the  Ixmd  Its^,  aa  contended  fbr  by  coun- 
sel for  tbe  defendant  NdOier  can  we  agree 
with  counsd  In  ttielr  condtrslfMi  that  the 
evidence  adduced  at  the  trial  tended  to  show 
that  the  plaintiff  did  not  leQulre  the  bank  to 
execute  the  indemnifying  bmd  as  a  condition 
precedefat  to  its  farther  omtlnuance  of  tiie 
surety  bond.  In  the  first  letter  Uer^betore 
set  out,  the  manager  of  the  plalnttfl  said  that 
it  was  necessary  to  return  the  Indemnity 
agre^ent  "before  we  can  renew  this  tKmd." 
In  the  second  letter  the  manager  not  only 
stated  that  Indemnity  was  required,  but  that 
In  order  to  make  the  bond  complete  It  must 
be  signed  by  the  defendant  Koller,  who  was 
a  director  and  officer  of  the  bank.  The  trial 
court  construed  these  letters.  In  connection 
with  the  other  evidence,  to  mean  that  the 
plaintiff  would  not  continue  the  surety  bond 
unless  the  bank  furnished  an  indemnifying 
bond  signed  by  Mr.  Koller,  and  we  are  of  the 
opinion  that  the  evidence  reasonably  tends  to 
support  this  conclusion.  In  tbiese  dream* 
stances  It  cannot  be  said  that  the  indemnity 
agreement  was  not  supported  by  a  valuable 
consideration.  Having  reached  this  conclu- 
sion, of  course  It  follows  tbat  the  note  and 
mortgage  executed  by  the  defendants  in  lieu 
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of  the  Indemnity  agreement  was  also  support- 
ed by  a  valuable  consideratloD.  Ah  th^e  is 
no  controversy  between  counsel  over  any  par- 
timlar  propoBlti(»is  of  law,  but  merely  a 
•lifference  of  opinion  as  tu  tbe  suffldeucy  of 
the  evidence  to  sbow  consideration,  no  clta- 
tioa  of  autborltles  becomes  necessary. 

For  tbe  reasons  stated,  the  Judi^ent  of 
tbe  court  below  is  affirmed. 

OWESN,  a  J.,  RAINBT,  V.  C.  J.,  and 
JOHNSON.  PITOHrORD,  McNBIL,  HIG- 
tilXS,  and  BAILEX,  JJ^  cwcuc. 


CHRiarPNEB  at  aL  V.  lleKAY.  (No.  1»81.) 
(Snprema  Court  of  Oklahoma.   Jan.  27,  1920.) 

(Syfk^iu  Sy  ike  Court.) 

L  Revobmation  or  xssmxnasm  ^=»^&)  — 
"Mutual  histakx'*  hubt  bk  pkotkd  bt 
cuak  xvidkhce. 
The  law  does  not  authorise  the  reforma- 
tiOD  of  a  written  contract  on  the  ground  of  mu- 
ttuU  mistake  (i.  e.,  a  mistake  by  each  of  the 
parties  thereto),  unlesa  the  proof  of  audi  mu- 
tual mistake  is  clear  and  conTincing. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  lirat  and  Second  Beriea,  Mutual 
Miatake.] 

2.  REFOEVATZOIf  OF  IKSTBTTMENTS  €=^45(7)  — 
EVIDBHCB  SUmcmST  TO  SHOW  THAT  BT 
MISTAKK  A  DERD  DID  HOT  KZPBB88  PAVnXB* 
IHTEKT. 

Bndence  examined,  and  held:  First,  the 
jadfment  of  tbe  trial  court  waa  clearly  against 
the  weight  of  the  evidenee;  second,  the  evi- 
dence ia  Boffldent  to  sustain  the  allegation  that 

tbe  deed  given  by  McKay  to  defendants  did 
not  conform  to  the  agreement  of  the  parties, 
through  mutual  mistake,  JustiCying  Its  refor- 
mation. 

Appeal  from  Superior  Court,  Pottawatomie 
County;   Leander  G.  Pitman,  Judge. 

Suit  by  I^iura  I.  McKay  against  O.  M. 
Christner  and  another,  for  partition  of  land, 
and  other  relk^.  Judgment  for  plaintiff,  and 
defendants  appeaL  Judgment,  set  aside,  an^ 
Judgment  rendered,  reforming  a  deed  to 
defendants  from  plaintiff. 

E.  a  Stanard,  J.  H.  Wahl,  a  H.  IQnnis, 
and  M.  Lw  Hankina^  all  of  Shawnee  to  plaln- 
tlffa  in  error. 

Goode  &  Jolm8(m,  of  Shawnee,  for  defend- 
ant in  error. 

UcNEIlX,  3.  Laura  I.  McKay  brought 
suit  against  the  defendants  G.  M.  Christner 
tnd  F.  W.  Cbrlstner,  alleging  In  her  petition 
that  on  tbe  14th  day  of  April,  1911,  Robert 
J.  McKay  was  the  owner  of  80  acres  of  land 
situated  in  Pottawatomie  county  subject  to 
a  mortgage  dated  April  1,  1908,  in  the  sum 


of  $400,  In  favor  of  tbe  GonservatlTe  I>oan 
&  Abstract  Company,  due  and  payable  in  five 
years,  and  on  said  April  14,  19li,  Robert  J. 
McKay  executed  and  conveyed  to  the  Christ- 
ners  an  undivided  one-half  Interest  iu  and 
to  said  land  for  the  consideration  of  $1  and 
other  valuable  consideration,  and  tbe  pro- 
vision in  the  deed  that  the  Christners  assumed 
and  agreed  to  pay  the  mortgage  of  $400. 
The  petition  further  alleged  that  plaintlfE 
was  the  wife  of  Robert  J.  McKay  and  Joined 
In  said  conveyance;  that  on  the  19th  day  of 
November,  1912,  Robert  J.  McKay  died,  and 
willed  all  of  his  property  to  tbe  plaintiff,  and 
she  has  succeeded  to  all  of  his  rights. 
Plaintiff  allied  that  the  defendants  have 
failed  and  refused  to  pay  said  mortgage, 
and  she  asks  that  the  land  be  partitioned 
and  sold,  and  the  mortgage  of  (400  to  be 
charged  to  defendants'  interest  in  the  land, 
and  that  she  have  Judgment  against  them 
for  s&ld  amount 

The  defendants  Christners  answered,  de- 
nying that  Robert  J.  McKay  was  the  owner 
of  said  land  on  the  14th  day  of  April,  1911, 
but  alleges  that  said  McKay  was  the  owner 
of  an  undivided  one-half  Interest  In  said 
real  estate,  and  that  D.  N.  Crafton  waa  the 
owner  of  the  other  undivided  one-half  in- 
terest, and  that  the  title  of  the  Interest  of 
Crafton  was  held  in  the  name  of  McKay,  for 
the  use  and  benefit  of  Crafton.  Z>efendants 
further  allege  that  on  the  14tb  day  of  April, 
1911,  they  imrchased  the  one-half  Interest  of 
said  premlaea  from  Crafton,  the  title  of  which 
was  held  in  the  name  of  .McKay,  and  that  tbe 
said  Crafton,  for  tbe  ptuirase  of  conveying 
his  Interest  in  said  land  to  said  defendants, 
had  Robert  J.  McKay  and  wife  execute  a 
warranty  deed  In  favor  of  defendants  and 
that  Crafton  delivered  the  same  to  defood- 
antB.  That  at  the  time  of  said  couveyance 
tbe  premises  were  covered  by  a  mortgage, 
securing  the  principal  sum  of  $400,  and  that 
the  undivided  one-balf  Interest  of  Grafton 
and  the  undivided  (me-half  Interest  of  Mc- 
Kay BtLth  were  chargeable  with  cme-half  of 
the  mortgage  debt,  and  that  they  purchased 
the  premises  from  Orafttm  svitta  the  under* 
standing  and  agreement  that  they  should 
assume  tbe  payment  of  one-half  of  aaid  mort- 
gage, bdng  the  amount  chai^^bie  to  Craf- 
ton's  Interest,  but  the  scrivener  in  preparing 
said  deed,  wbldh  deed  was  to  be  executed  by 
McKay  and  wlf^  erroneously  inserted  in 
said  deed  the  provision  to  the  effect  that  the 
defendants  agreed  to  pay  the  entire  mortgage, 
and  that  the  defendants  asked  to  have  said 
deed  reformed  to  conform  to  the  real  intent 
find  agreement  of  the  parties,  that  the  un- 
divided one-half  Interest  of  the  land  of  the 
defendants  be  Impressed,  with  one-half  of 
the  mortgage,  and  that  plalntlfCs  one-half 
interest  be  Impressed  with  the  other  half, 
and  asked  that  said  land  be  partitioned. 
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npoD  the  trial  of  Qie  case  to  tbe  ooart, 
the  court  found  that  on  April  14,  1911,  Mo- 
Kay  was  the  owner  of  the  land  In  question, 
and  conveyed  an  undivided  one-half  Interest 
to  the  defendants,  and  the  defendants  agreed 
to  pay  all  of  said  mortgage ;  that  on  Novem- 
ber 19,  1912,  McKay  died,  and  plaintiff  has 
succeeded  to  all  of  his  rights  In  the  premises, 
and  rendered  Judgment  In  favor  of  plaintiff 
and  against  the  defendants.  From  said  Judg- 
ment the  defendants  have  appealed,  and  for 
reversal  rely  ui>on  one  assignment  of  error, 
to  wit:  Is  the  finding  of  fticts  and  Judg- 
ment of  court  dearly  against  the  weight  of 
the  evidence? 

Tbe  evidence  was  very  short  The  evidence 
produced  by  plaintiff  was  a  deed  executed  by 
D.  N.  Crafton  and  wife  to  Robert  J.  McKay, 
dated  February  25,  1909,  conveying  tbe  80 
acres  In  question  to  McKay,  the  consideration 
mentioned  In  the  deed  being  $1,  and  the 
deed  contained  the  provision  that  the  land 
was  free  and  clear  of  any  Incumbrance. 
Plaintiffs  then  Introduced  a  deed  from  R.  J. 
McKay  and  Laura  McKay  to  tti«  Chrlstners 
for  an  tmdivSded  one-half  Interest  to  the  same 
land,  whldi  deed  contains  the  proTislon  that 
the  land  was  free  and  clear  of  any  mortgages 
and  llais,  except  a  mort^ige  of  f400,  whldi 
the  grantee  assumed  and  agreed  to  pay.  The 
mortgage  on  tbe  land  was  htid  by  llie  firm, 
Gonsnrattre  lK>an  &  Abstract  Company,  and 
was  dated  April  1, 190S,  and  due  In  five  years. 
These  InatTuments  were  the  only  evidence 
Introduced  <m  h^ialf  of  platetlff. 

This  80  acres  of  land  la  ze&rred  to  In  the 
record  as  tbe  Motsenberger  land.  The  de- 
fendantB  Christners,  to  support  the  allega- 
tions oi  their  answer  to  have  tbe  deed  re- 
formed to  speak  the  truth,  produced  as  a 
witness  Mr.  Sage,  who  testified  that  he  bad 
several  conversations  wltb  Mr.  McKay  dur- 
ing bis  lifetime  omcemtng  tills  land,  and 
that  Bfr.  McKay  stated,  in  substance,  that 
be  and  Mr.  Oafton  owned  the  land  togetber, 
and  that  Mr.  Grafton  had  conveyed  bis  In- 
terest in  the  land  to  the  Ohrlstner  brothers. 
A  portion  of  his  testimony  on  this  question 
fs  as  follows: 

"A.  Don't  yott  want  that  conversation  I  bad 
with  him? 

"Q.  I  want  your  testunony  limited  to  your 
conversatioQ  with  him  conceming  the  Motsen- 
berger land.  A.  All  right.  He  asked  me  at 
that  time  If  I  knew  just  when  the  Interest  was 
due  on  the  mortgage  on  tbe  Motsenberger  farm, 
for  he  wished  to  pay  his  half  of  the  Interest. 

"Q.  What,  If  anything,  did  he  say  in  that 
ctmversation  about  the  ownership  of  tliat  land? 
A.  He  explained  that  he  and  Dan  Orafton  had 
owned  that  farm  together,  and  that  the  Christ- 
ner  boys  had  traded  for  Dan  Grafton's  portion 
of  the  land,  and  that  he  wished  to  pay  bis  half 
of  the  Interest  on  the  mortgage." 

Mr.  Gbrlstner  testified  that  Dan  Crafton 
warn  Indebted  to  him  and  bis  brother  in 


about  the  sum  of  ¥80;  that  they  bad  sued 
Grafton  In  the  Justice  court,  and  In  maklne 
settlement  with  Mr.  Crafton  It  was  agree<l 
that  Mr.  Crafton  should  deed  them  bis  half 
of  this  80  acres  of  land;  that  defendants 
should  assume  one-half  of  the  mortgage  ia- 
debtedness  on  the  80  acres.  In  addition  to 
the  $80  indebtedness  there  was  a  further 
consideration  of  $50  in  cash,  which  was 
paid  Crafton,  and  a  note  that  Grafton  owed, 
to  one  of  the  banks  of  Shawnee  amonntlzig 
to  about  $40.  Chrlstner  testified  they  had 
never  paid  Mr.  McKay  anything  for  the 
land,  never  bad  a  conversation  with  him 
concerning  the  land,  and  that  the  deed  was 
prepared  and  given  to  Mr.  Crafton  td  have 
McKay  and  wife  sign  the  same,  and  Crafton 
returned  with  the  deed  executed  by  Mr. 
McKay  and  his  wife ;  that  Christner  did  not 
notice  that  tbe  deed  contained  the  provision 
that  he  and  lUa  brother  bad  agreed  to  {tay 
all  oX  the  mortgage.  The  total  conslderatloii 
for  tbe  deed  was  about  flTO,  all  of  wblcb  was 
paid  to  Crafton,  and  ttie  assumption  of  one- 
half  of  tbe  mortage.  Mr.  G.  M.  Cade,  who 
was  connected  with  one  of  the  banks,  cor- 
roborated the  atatonent  of  CSirlstnar  In  re- 
gard to  tile  fact  that  In  April,  1911,  Christ- 
ners had  paid  tbe  note  executed  by  Grafton 
to  tiie  bank,  en  wldch  there  was  a  balance 
due  <m  Qie  note  of  about  |40l  Mr.  B.  K. 
Krouse  was  prodooed  as  a  witnen,  and 
testified  that  he  wastreaaiirer  of  the  OMiserv- 
atlve  Loan  &  Abstract  Gompany  wblnih  bdd 
the  note  and  mortgage  on  the  land  for  |400 ; 
that  on  tbe  28th  day  of  Mardi.  1912,  Mr. 
KfcKay  came  in  and  paid  one-half  of  the 
interest  doe  on  said  note,  Or  ISie  som  of  $16, 
and  McKay  Instnicted  witness  to  Aarge  tbe 
other  one-half  of  tlie  Interest  to  the  Christner 
brothers.  The  witness  produced  bis  mem- 
orandum, or  daybook,  showing  he  had  re- 
ceived from  Mr.  McKay  $16  cash,  and  charged 
Christner  brothers  with  $16,  being  one  year's 
Interest  on  said  note. 

[1]  The  evidence  disposed  that  Dan  Oraf- 
ton was  in  SouQi  America  some  place;  his 
exact  wheseabouts  b^g  unknown.  The 
plaintiff  offered  no  rebuttal,  nor  did  she 
attempt  to  Impeach  any  of  'the  testimony 
offered  by  the  defendants  in  any  way.  The 
question  presented  is.  Was  the  evidence  of 
the  Christners  stifficlent  to  reform  the  deed  ? 
The  rule  laid  down  In  this  court  in  the  case 
of  Schafer  v.  Midland  Hotel  Go.,  41  Okl. 
Ill,  137  Pac.  664,  IB  as  follows: 

"The  law  does  not  aathorize  the  reformation 
of  a  written  contract  on  the  ground  of  mutual 
mistake  (i.  e.,  a  mistake  by  each  of  the  par- 
ties thereto),  nnless  the  proof  of  such  mutual 
mietalce  Is  clear  and  convincing." 

To  the  same  effect  is  the  holding  of  ttiis 
court  in  the  following  cases:  Dockstador  T. 
Gibbs,  34  Okl.  497,  126  Pac.  229 ;  Owen  et  al. 
V.  City  of  Tulsa,  27  Okl.  264,  111  Pac.  320; 
Cleveland  t.  Bankm,  48  OkL  99,  149  Faa 
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nn;   I>aTld80D  T.  Ballei;  SS  OkL  91,  155 

Ptc.  511- 

[2]  Ttie  evidence  of  Chrlstner  Is  undenied 
[hat  defendants  purchased  the  land  from 
Grafton,  and  that  no  consideration  was  paid 
ff'bateTer  to  McEay.  Tbe  evidence  of  Mr. 
Sage  tliat,  after  the  undivided  one-half  in- 
terest bad  been  deeded  to  Chrlstners  by  Mc- 
Eay, McKay  stated  the  land  was  owned  by 
Um  and  Crafton  together,  and  that  Crafton 
bad  traded  hla  portion  of  the  land  to  Chrlst- 
ner. Is  also  undenied.  The  evidence  is  xin- 
denied  that  almost  a  year  after  the  date  of 
tbe  deed  to  Chrlstners  McEay  paid  one-half 
nf  the  interest  due  on  the  mortgage,  and 
directed  tlie  loan  company  to  charge  the  other 
ODe-h&If  to  the  Chrlstner  brothers.  The 
evidence  Is  also  undenied  that  the  Chrlstners 
paid  the  note  to  the  bank  of  Mr.  Grafton  at 
the  time  the  land  was  transferred,  or  about 
that  time.  '  This  evidence  being  undenied, 
we  think  the  same  la  sufficient  to  meet  the 
requirement  as  to  the  degree  of  proof  re- 
quired to  reform  a  written  Instrument,  as 
the  acts  and  statements  of  Mr.  McEay,  as 
testlfled  to  by  the  two  witnesses,  Is  Incon- 
sistent with  tbe  idea  he  was  the  own^  of 
all  of  said  land,  and  that  defendants  were 
to  assume  and  agreed  to  pay  all  of  said 
mortgase. 

rnils  being  an  equity  case,  the  finding  of 
the  trial  court  being  clearly  against  the 
weight  Of  tbe  erldence,  this  court  :wlll  re- 
verse tlie  case,  and  render  the  judgment  the 
trial  court  should  have  rendered. 

Tot  tbe  reason  stated,  the  Judgment  of  the 
court  is  set  aside, -and  judgmwt  rendered, 
refDrndng  tlie  deed  to  apeak  the  true  Intent 
of  the  parUea,  and  that  said  deed  should  be 
corrected  to  read  to  "assume  one-haU  of 
said  mortgage"  Instead  of  all  of  the  mort- 
gage. 

OWENS,  a  J.,  and  PITCHFQRD,  HIG- 
OIN'S,  and  BAILDT,  33^  concur. 


BODINE;  County  Oerk,  et  al.  OELAEOMA 
CITY  et  aL   (No.  10875.) 

(Soprone  Cknirt  of  Oldahoma.  Dee.  17,  1910.) 

(BiiUnltua  by  Us  CourUj 

L  HUinCIPiX  OOBPOBAXXOITS  4SS3968— POWZB 
TO  BBTXSB  AND  OOBBXCT  HUmaiPAL  TAX 
BUDGCT  ZB  WITH  THI  HATOB  ARD  CITT  OOK- 
MlSBIOmEBS. 

Tbe  city  of  Oklahoma  City,  by  the  terms 
of  its  charter  adopted  in  accordance  with  sec- 
tion 3a,  article  18,  of  the  Constitution,  provides 
for  the  assessment,  preparation,  revision,  and 
correction  of  a  Itaz  budget,  a  levy  ani3  collec- 
tion tA  taxes  for  municipal  pnrposes  by  instra- 
mentalities  other  than  Ukose  provided  by  the 


general  laws  of  the  state.  county  excise 

board,  under  section  6  (tf  chapter  226  of  the 
Session  Laws  of  1917,  claims  tlie  power  and 
authority  to  revise  and  correct  tiie  Atj  budget. 
Tbe  city  under  its  charter  daims  to  possess  the 
sole  power  to  revise  and  correct  Its  budget 
We  hold  that  there  is  a  c(mflict  of  authority,  and 
that,  under  section  639  of  the  Revised  Laws 
of  1910  as  interpreted  in  Lackey  v.  State,  29 
OkL  265,  116  Pae.  913,  and  in  MitcheU  v. 
Carter,  31  Okl.  592,  122  Pac.  691.  tbe  terms 
of  the  charter  must  prevail,  and  that  the  au- 
thority and  power  of  the  revision  and  correcv 
tion  of  the  tax  budget  is  with  the  mayor  and 
city  commissionersi  and  not  with  the  county 
excise  board. 

2.  HuNioiPAi,  ooapounons  ^s>958— Powbb 

or  HATOB  AND  OXTT  COlOCXSSIORKSa  TO  BE- 
T28I  OXXT'S  tax  BUDOBT  HOT  BBFIGAUD  BT 

QEREnAL  UWS. 

The  Legislature  has  not  as  yet  asserted  it- 
self contrary  to  the  terms  of  the  charter  of 
the  city  of  Oklahoma  City  for  the  purposes  of 
raising  revenues  for  mmiicipal  purposes  by  gen- 
eral law.  We  therefore  hold  that  it  was  not 
the  legislative  intent,  when  acting  under  general 
law,  to  repeal  tbe  terms  of  tbe  charter  of  the 
city  in  regard  to  its  manner  of  raising  revenues 
for  municipal  purposes. 

3.  MDNICIPAli.  C(WPOBAIXORS  «=>9^  — CiTX 
CHABTEB  DNDEB  OOHSTlCrDTIOir  KOT  UHIIZD 
TO  TAX  TOB  VCniCIPAL  PXTBPOBES  OHLT. 

In  a  grant  of  authority  to  adopt  a  charter 
by  a  dty  as  provided  in  article  18,  there  la  Uie 
implied  authority  to  Include  in  the  terms  of 
the  charter  tbe  power  to  assess,  levy,  and  col- 
lect an  ad  valorem  tax  for  all  legitimate  and 
necessary  municipal  pnrposea  consistent  with 
and  subject  to  the  Constitution  and  laws  of  tbe 
state,  and  the  city  is  not  limited  merely  to  the 
imposition  of  a  tax  for  purposes  purdy  munici- 
pal only. 

4.  MunCIFAL  OOBFORATIONB  ^(=3958— CONSTI- 
TUTIONAL PBOVISIONB  NOT  LIUITINO  CrTT'S 
FOWEB  UNDBB  CHABTEB  TO  IMPOSE  TAX  SOB 
NECE88ABT  MUNICIPAL  PUBPOSBS. 

Article  18  and  section  20  of  article  10  of 
the  Constitution  each  perform  a  separate  and 
nsefnl  purpose,  and  the  limitations  upon-  the 
L^datnre  to  Impose  a  tax  under  section  20 
la  in  no  wise  a  limitation  on  a  dty  to  impose 
a  tax  for  necessary  mnnldpal  purposes,  where 
the  terms  of  die  diartw  permit 

5.  FOBHSB  OONKJOHNO  DBCIBIONB  as  TO  uir- 
ITATION  OH  FOWBB  OF  OITT  TO  ASU8B  TAXES 
OTEBaULED. 

The  opinions  of  this  court  In  City  of  CoUlns< 
vUle  V.  Ward.  166  Pac.  1145,  and  Rogers  v. 
Bass  &  Barbour.  168  Pac.  212,  neither  being 
yet  officially  reported,  in  so  far  as  they  hold 
that  a  city  operating  under  a  diarter  wherein 
the  imposition  of  a  tax  for  municipal  purposes 
is  authorized.  Is  limited  to  a  levy  for  purposes 
purely  municipal  only,  in  so  far  as  they  con- 
flict with  this  opinion,  are  expressly  overruled. 

6.  MCKICIPAL  COHPOBAT10N8  ^^OGS— PoWEB 
TO  BEVISE  TAX  BUDGET  OF  CITY  IS  WITH 
HATOB  AND  CITT  COMMISSIONERS. 

In  the  inatant  case  we  bold  that  the  power 
and  authority  to  revise  and  correct  the  tax 


«=»por  otber  cases  see  same  topic  and  KE7-NUM8BR  In  all  Key-Nvnbved  Dlsesti  and  ladexw 
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budget  or  estimate  of  tbe  cit7  of  Oklahoma  City 
Is  with  the  mayor  and  dty  commiaaionera,  and 
that  the  conntT  exdaa  board  baa  no  anthority 
thereover. 

Error  from  District  Ooort,  OklatuHna 
County;  James  I.  Pheliw,  Judge. 

Suit  for  injunction  by  City  of  Oklahoma 
Olty,  J.  a  Walton,  Mayor,  Hike  Donnelly, 
and  others,  as  the  Board  of  Oommlssioners 
of  the  City  of  Oklahtmia  Clt;,  against  Tbm 
Bodlne.  Gonnty  Clak  q€  Oklahoma  County, 
and  others,  as  composlns  the  Bxdse  Board 
of  Oklahoma  County.  Judgmoit  for  plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

Robert  Bums,  Oo.  Atty.,  of  Oklahoma 
City,  for  plaintiffs  in  error. 

Ross  N.  Lillard,  T.  O.  Chambers,  O.  K 
Price,  and  O.  H.  Ruth,  all  of  Oklahoma  CHty, 
for  detradants  in  error. 

HIGOIKS,  J.  In  19U  the  city  of  Oklaho- 
ma Oil7  ad^ted  a  charter  form  of  sovem- 
meat,  and  by  the  terms  of  its  charter  pro- 
vided a  ctnnplete  oystan  of  aapesslng,  levy- 
ing, and  C(Alecting  taxes,  independent  of  the 
Instramentalltles  fumlabed  1^  the  goieral 
laws  of  Om  state.  The  diartei  further  pro- 
vided that  the  board  of  city  commissioners 
shall  pr^Mue  a  budget,  comprising  all  such 
estimated  amounts  found  to  be  necessary  to 
pay  the. probable  expenditures  of  the  dty 
fdr  the  next  <w»M«*"g  year,  and  that  the  tax 
tovy  mode  by  tiiem  shall  be  based  tbneon; 
the  levy,  however,  not  to  exceed  the  limit 
provided  1^^  the  OcmstitutioD  and  laws  of  the 
Btete. 

The  Legislature  of  1017  (chapter  226,  f  1) 
provided  for  the  creation  of  a  county  excise 
board  consisting  of  certain  county  officials, 
and  in  section  2  of  said  chapter  provided 
that  the  county  commissioners,  the  mayor 
and  .council  of  a  city  operating  under  a  char- 
ter, and  the  proper  officials  of  a  city,  town, 
township,  and  school  district  shall  flle  on 
estimate  of  the  probable  needs  of  these  mu- 
nicipalities for  the  ensuing  year,  and  in  sec- 
tion S  provided  that  the  county  excise  board 
should  have  the  power  and  authority  to  re- 
vise and  correct  the  estimates  these  mu- 
nicipalities. 

The  mayor  and  dty  commissioners  of 
Oklahoma  CMty  have  prepared  a  tax  budget, 
and  filed  the  same  with  the  proper  county 
officer  as  by  its  charter  provided.  The  coun- 
ty excise  board,  claiming  to  have  the  author- 
ity under  section  6,  Is  threatening  to  revise 
and  correct  the  dty  budget  by  either  alter- 
ing, changing,  increasing,  decreasing,  or  re- 
jecting the  Items  set  forth  In  the  budget 
claimed  by  the  commissioners  to  t>e  necessa- 
ry for  municipal  purjwses.  The  city  insti- 
tuted suit  against  the  members  of  the  coun- 
ty exdse  board,  and  the  trial  court  enjoined 
them  from  revising  or  correcting  the  tax 
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budget,  from  whldt  judgmait  fliey  appeal  to 
this  court 

[1-3]  The  only  question  for  consideration 
here  is  whether  or  not  the  county  excise 
board  Is  authorized,  'nnder  section  6,  to  re- 
vise and  correct  the  budget  or  estimate  of 
the  probable  needs  of  the  dty  for  all  neces- 
sary munldpal  purposes  for  the  ensuing  year 
as  prepared  by  the  dty. 

It  is  to  be  seen  that  the  power  and  author- 
ity to  revise  and  correct  the  tax  budget  Is 
by  the  charter  conferred  upon  certain  city 
offidals,  and  under  section  5,  supra,  it  Is 
claimed  that  It  is  conferred  np<Hi  the  coun- 
ty excise  board.  We  are  thus  called  upon 
to  dedde  this  conflict 

The  authorl^  to  adopt  a  charter  form  of 
government  is  provided  in  section  3a,  article 
18,  of  the  Constltntlon,  which,  as  far  as  the 
Issue  herein  involved,  Is  as  follows: 

"Any  city  containing  a  population  of  more 
than  two  thousand  inhabitants  may  frame  a 
charter  for  Ita  own  government,  consistent  with 
and  subject  to  the  Gonstitntion  and  laws  of 
thia  state.  •  • 

Section  BS»  of  the  BevlKd  Laws  of  1»10. 
{novldes: 

"When  a  charter  for  any  city  of  this  state 
shall  have  been  framed,  adopted  and  approved 
aocordlng  to  tin  provisims  of  this  article,  and 
any  provisions  of  such  charter  shall  be  in 
conSict  with  any  law  or  laws  relating  to  dtlea 
in  force  at  the  time  of  the  adoption  and  ap- 
proval of  such  charter,  the  provi^ons  of  such 
charter  shall  prevail  and  be  in  full  force,  not- 
withstanding Bodi  conflict  and  shall  operate  as 
a  repeal  or  suspension  of  sudi  state  law  or  laws 
to  the  extent  of  auch  conflict;  and  audi  state 
law  or  laws  shall  not  thereafter  be  operative 
in  so  Car  as  th^  are  In  cwflict  with  snidi 
charter:  Provided,  that  auch  charter  shall  be 
coDUitent  with  and  subject  to  the  provisions  of 
the  Constitution,  and  not  in  conflict  with  the 
provisions  of  the  Constitution  and  laws  relat- 
ing to  the  exercise  of  the  initiative  and  referen- 
dum,-and  other  general  laws  of  the  state  not  rel- 
ative to  dties  of  the  first  daas." 

Section  5S9  provides  tlie  method  of  Inter- 
preting a  general  statute  when  the  same  Is 
In  conflict  with  the  terms  ot  a  c3uurtw  cov- 
ering munldpal  matters. 

l%ls  court  In  Interpreting  section  630  in 
Lackey  t.  State,  29  OkL  266.  UB  Pac.  913. 
said: 

"It  is  clear  that  the  foregoing  statute  in- 
tends to  provide  that  wherever  a  freeholders' 
charter  has  been  adopted  under  the  provisions  of 
the  Gmistitation,  and  cmflicts  with  any  law  of 
the  state  relating  to  munldpal  matters  of  dtles 
of  the  first  dsss,  the  provisions  of  audi  fihap. 
ter  shall  prevaiL'* 

And  In  MitcheU  v.  Carter.  81  Okl.  692,  122 
Pac.  691,  said: 

"In  other  words,  the  effect  of  said  stritote 
was  to  dedare  the  law  as  it  already  existed  in 
the  Constitution,  merely  setting  out  the  same 
in  greater  detail  than  as  contained  in  article 
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IS.  In  Loder  t.  Statev  supra,  the  rule  van 
lirdared  tbat  whenever  any  matter  fell  *within 
ibe  iknDBin  of  mnnk^ial  goremment,'  or  related 
to  munie^wl  affiairat  sach  provUon  of  a 
Dimidp^  duuter,  adopted  pnrsnant  to  the 
pronaoDB  of  articla  1S»  ntpeneded  tiie  general 
ttate  kwf." 

We  iLave  examined  Uie  many  Items  going 
to  make  up  the  estimate  or  tax  budget  pre- 
pared by  the  city,  and  find  that  all  items 
ibereln  are  within  the  domain  of  municipal 
joremmQit,  and  relate  solely  to  municipal 
ifiirs. 

So  onder  the  proTlsI<ms  set  forth  In  sec- 
thm  S3S  as  Interpreted  in  Lackey  v.  State, 
npn,  we  find  that  as  a  matter  of  law  the 
terais  of  the  charter  must  prevail,  where  it 
omflicts  with  the  general  law  in  reference  to 
rerbiiig  and  correcting  the  budget  or  esti- 
mate of  the  dty,  this  being  the  legislative 
ii'teDt,  and  for  that  reason  the  county  ex- 
cise board  has  no  anttaorlty  In  reference  to 
mad. 

[4]  We  beliere  Out  an  element  of  doobt 
las  entered  Into  this  case  as  to  tiie  power 
of  a  dty  to  Impose  a  tax  for  all  necessary 
nuBldpal  purposes  tbrougli  an  erroneous 
interpretattiHi  of  the  case  of  Tbnrstoo,  Oonn- 
tr  Tieas.  T.  Caldwell,  40  Old.  206,  137  Paa 
BS.  In  that  cue  the  issne  vas  whether  or 
Bot  fltt  act  creating  a  connty  wdse  board 
f«  the  pnipose  of  levying  a  tax  was  re- 
yatmt  to  section  20.  article  10.  of  Oie  Gon< 
Kitatl(«i,  which  provides: 

'The  Legislature  aball  not  impose  taxes  for 
fl»  purpose  of  any  county,  city,  town,  or  other 
hnBicipBl  corporatioD,  but  may,  by  general 
^n,  confer  on  the  proper  authorities  diereoi; 
npHtiTely,  Uie  power  to  assess  and  collect 
ncfa  taxes." 

Jiuttce  Kane,  In  speaking  for  the  court, 
^fmttlj  interpreted  the  law  In  that  case  as 
ipplled  to  the  Issue  therein  raised,  holcUng 
section  20  was  not  a  limitation  on  the 
^latore  to  Impose  a  tax  in  which  the 
Kate  has  a  eorenlgn  interest.  The  prlnr 
^  of  law  therein  laid  down  is  not  appll- 
Qble  to  the  Issne  In  this  case.  The  power 
to  tmpose  a  tax  nnder  article  18  la  Independ- 
at  of  the  limitations  as  set  forth  in  section 
%  A  dty  tmder  Its  diarter  may  impose  a 
tu  for  all  necessary  municipal  purposes,  for 
I*  leoBon  that  Implied  'authority  is  grant- 
mander  artkOe  la  ■ 

[II A  dty  could  not  fonctiini  without  this 
tntbwlty.  We  do  not  believe  ttiat  the  frnni- 
^  of  ttie  Constitution  Intended  to  breathe 
life  Into  a  municipal  corporation  through  a 
^liarter  as  provided  by  article  18,  and  at  the 
^QK  time  provide  for  the  means  to  stran- 
^  it  to  death  by  denying  to  it  the  power  of 


taxation  for  muoidpal  purposes.  We  do 
not  believe  that  a  pn^r  Interpretaticm  of 
the  Constitution  or  of  section  539  will  justl-  ^ 
fy  a  finding  that  a  dty  Is  limited  in  Its  tax- 
ing power  while  acting  under  a  charter  In 
which  its  temas  authorize  the  raising  of  rev- 
enues by  ad  valorem  taxation  to  purely  mu- 
nicipal purposes,  whatever  that  mar  mean, 
but  may  include  In  Its  charter  the  power  to 
raise  by  taxation  revenue  for  all  legitimate 
purposes  of  municipal  government  subject 
to  the  Constitution  and  laws  of  the  state. 
We  do  not  mean  to  say  that  the  Legislature 
cannot  regulate  and  control  the  manner  and 
method  of  raising  revenues  by  a  city  acting 
under  a  charter  In  all  matters  In  which  the 
state  has  a  sovereign  Interest,  but  will  say 
it  has  not  as  yet  done  so,  A.  discussion  as  to 
the  power  of  ft  state  to  enact  laws  contrary 
to  the  terms  of  a  charter  is  not  necessary 
In  this  case,  for  the  reason  that,  as  far  as 
the  Issue  herein  is  Involved,  there  Is  no  act 
of  the  Legislature  referred  to  In  which  the 
Legislature  has  asserted  Itself  contrary  to 
the  terms  of  a  city  charter  la  reference  to 
munlclt)al  affairs.  Neither  Is  It  necessary 
to  discuss  the  question  whether  a  levy  can 
be  made  by  the  city  in  this  case  In  excess  of 
the  amount  fixed  by  law,  as  that  is  not  an 
issue  In  this  case.  The  charter  itself  seems 
to  answer  this  question,  however,  for  it  is 
proylded  In  section  3  of  article  7  thereof  tbat 
the  levy  for  ad  valorem  purposes  shall  not 
exceed  the  limit  provided  by  the  Constitu- 
tion and  the  laws  of  the  state.  &nd  fur- 
thermore we  do  not  mean  to  say  that  the 
general  laws  of  the  state  will  not  authorize 
the  Imposition  of  a  tax  for  municipal  pur- 
poses  in  which  the  state  has  a  sovereign  in- 
terest should  a  dty  when  its  charter  author- 
izes It  fall  to  Impose  such  a  tax. 

[5]  A  diarter  of  a  dty  may  provide  for 
the  assessment,  levy,  and  collection  of  a  tax 
Independent  of  the  Instrumentalities  provid- 
ed by  the  general  laws  of  the  state.  Rog- 
ers, County  Treasurer;  v.  Bass  &  Harbour, 
168  Pac  212,  and  City  of  Colllnsvllle  v. 
Ward,  165  Pac.  1145.  neither  yet  being  offi- 
cially r^orted.  Article  IS  Is  self -executing. 
State  ex  rel.  Beardon  Co.  Atty.,  t.  Scales.  21 
OU.  683,  97  Pac.  684. 

The  Cf)inlon8  In  Bogen,  Trees.,  t.  Bass  tt 
Harhonr.  supra,  and  City  of  CoUtusvllle  t. 
Ward,  supra,  in  so  Ult  aa  they  may  hold 
that  a  dty  operating  under  a  charter  form 
of  government  can  only  levy  a  tax  for  pure- 
ly municipal  purposes,  are  expressly  over- 
ruled. 

We  find  tbBt  the  petition  states  a  cause  of 
actlMi,  and  Hie  procedure  adopted  Is  proper. 
Judgment  affirmed. 
All  Jnstlcea  concur. 
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BAKEB  T.  DSIOHMAN  «t  al.  (No.  9501.) 
(Suprem*  CJonrt  «f  Oklahoma.  Tab.  8,  1920.) 

(Syttabtu  bf  the  OowtJ 

Afpui.  akd  bbbob  «s>773(2}— Appxal  abait- 
doned  st  fazlubx  to  itlb  bbief  whx  bb 
dibhib8bd. 

Where  plaintiff  in  error  haa  filed  no  brief 
as  reQoirea  by  mle  7  of  thia  court  (16S  ^e. 
Tli)*  and  giren  no  exeoae  for  not  filinc  the  aame, 
it  will  be  presumed  lie  has  abandoned  hia  ap- 
peal, and  when  reached  on  aubmlssion  the  ap- 
peal will  be  diamisBed. 

Appeal  from  Oountr  Oovrt,  Tulsa  Oounty ; 
H.  L.  Standevem,  Judge. 

Action  between  Chester  Bafeer  and  Peter 
Deictaman  and  otbers.  Jadgm^t  for  the 
latter,  and  Uie  fonner  aK>eala.  Diamlased. 

D.  B.  0rew8<m.  ot  Tulaa,  for  a^eUant 
Prentice  A  Uason,  of  Tolsa,  for  appdleea 

McNeill,  J.  OSiIb  is  an  appeal  from  Qie 
Judgment  ol  tbe  count7  court  of  Tulaa  coun- 
ty. Hie  petition  in  error  vaa  filed  in  thia 
court  on  November  2,  1917.  TbB  case  was 
assigned  for  submlseioi  at  the  December 
term,  1919,  No  briefs  have  bera  filed  for  the 
plaintiff  in  error.  Rule  7  (165  Pac.  tU)  peo- 
Tides  as  follows: 

**Itt  each  civil  case  filed  in  this  court,  counsel 
for  plaintiff  in  error  shall  serre  his  brief  on 
counael  for  defendant  in  error  at  least  fortj 
days  before  the  case  is  set  for  submisstou." 

Where  the  idaintifl  In  error  has  fUled  to 
CMuply  with  tlie  rule  of  the  conr^  he  Is 
deemed  to  have  waived  his  ri^t  to  have  his 
appeal  beard  in  this  court,  and  it  will  be  pre- 
sumed that  said  appeal  has  been  abandoned. 
Davis  r.  Elliott,  26  OU.  438,  106  Pac.  817. 
.  For  the  reastms  stated  the  appeal  Is  dis- 
missed. 

OWEN,  O.  J.,  and  KANB,  PITOHI^BD, 
JOHNSON,  and  HIGGINS,  JJ.,  concur. 


WICHITA  FALLS  &  N.  W.  RY.  CO.  v. 
OVERSTBEET  &  DOCETEB. 
(No.  8956.) 

(Supreme  Court  of  Oklahoma.  Jan.  27,  1920.) 

(BvOattu  by  th&  CtmilJ 
DxacraABOS  os-  Jubt. 

Judgment  of  tha  trial  court  reversed,  and 
cause  remanded  for  new  trial  upon  the  autbor- 
ity  of  the  opinion  of  this  court  in  No.  8954,  Wi- 
chita Falla  &  Northwestern  Co.  against 
Overstreet  &  Dockter,  a  partnerBhip  composed 
tff  H.  OVerstreet  and  J.  S.  Dockter,  lianded 


down  on  the  22d  day  of  July,  1910  (182  Pa& 

674). 

Error  from  District  Codrt;  Harper  County ; 
W.  C.  Crow,  Judge. 

Action  by  Overstreet  ft  Dockter,  a  partner- 
ship composed  of  H.  Overstreet  snd  J.  S. 
Dockter,  against  the  Widtita  Falls  ft  North- 
western Railway  Company.  Judgment  for 
plaintiff  in,  the  Justice  court,  and  from  a 
judgment  for  plaintiff  on  appeal,  defendant 
brings  error.  Reversed,  and  lananded  for 
new  trial.  • 

O.  a  Huff,  of  Dallas,  Tex..  B.  J.  Dick,  of 
Okmulgee,  and  U.  W.  McKensie  and  W.  C. 
Lewis,  both  of  Buffalo,  for  plaintiff  In  error. 

D.  P.  Parker,  of  Buffalo,  for  defendant  in 
errcv. 

PITCHFORD,  J.  This  action  was  com- 
menced by  the  defendants  in  error,  plaintiffs 
below,  against  plaintiff  in  error,  defendant 
below,  before  a  Justice  of  the  peace,  to  re- 
cover damages  for  loss  of  wheat  while  in 
translL  Judgment  was  rendered  in  favor  of 
the  plaintiff  by  the  Justice  of  the  peace 
against  the  d^endant.  The  defendant  ap- 
pealed to  the  district  court.  Judgment  waa 
there  rendered  in  t&vor  of  plaintiff,  and 
defendant  appeals. 

Counsel  tor  defendant  state  their  groonds 
for  reversal  in  Uwlr  brief  aa  ftrtloirs: 

(1)  Error  of  the  court  la  discharging  the 
jury  against  the  x^jectioas  of  the  plaintiff  in 

error  without  submitting  said  cause  to  said 
Jury  after  the  jury  was  impaneled  and  a  great 
portion  of  the  evidence  submitted  to  the  jury. 

(2)  Error  of  the  court  in  overruling  the  de- 
murrer of  plaintiff  in  error  to  the  evidence  in 
causes  ot  action  Noa.  1,  8,  and  6  in  case  No. 
767,  and  Nob.  1.  3,  4,  and  6  in 'case  No.  76d, 
consolidated  with  case  No.  767,  to  which  ruling 
of  the  court  in  overruling  the  demurrers  to  the 
evidence  in  each  of  said  causes  of  action,  the 
plaintiff  in  error  duly  excepted  at  the  time. 

(3)  Error  of  the  court  bn  overruling  the*  de- 
murrer of  the  plaintiff  In  error  to  the  petition 
of  the  defendant  in  error  in  each  of  said  causes. 

(4)  Error  of  the  court  in  rendering  judgment, 
which  is  not  sustained  by  sufficient  evidence, 
and  tiie  Judgment  of  the  court  is  contrary  to 
law. 

(5)  Error  of  the  court  tn  rendering  Judgment 
against  plaintiff  in  error. 

(6)  Error  of  th«  court  In  overruling  motion 
of  plaintiff  in  error  for  new  trial 

It  is  further  stated  In  defeudanfs  brief 
that  the  foregoing  grounds  involved  the 
same  questions  of  law  Included  In  case  No. 
8054,  and  consent  Is  given  that  this  cause  be 
submitted  on  the  questions  of  la.w  raised  In 
case  No.  S954,  and  that,  in  the  event  the 
court  vacates  said  Judgment  and  remands 
said  case  for  a  new  trial  in  case  No.  8054. 
this  case  may  follow  the  same  by  reason  of 
the  same  questions  of  law  being  involved* 
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and  Qke  rcnilt  of  that  case  may  determine 
ttds  case  In  the  Supreme  Court  On  the  22d 
dar  of  July,  1919.  this  court  handed  down 
■n  (^ilnlon  rerer^ng  the  Jndsmeot  of  the 
dlitrtct  court  In  case  No.  8854  (182  Pac.  674), 
and  remanded  the  cause  for  a  new  trial. 

It  therefore  ^llowa  that  the  Judgment  of 
the  trial  court  entered  In  this  cause  must 
also  be  reversed,  knd  cause  remanded,  upon 
authority  of  the  opinion  In  case  Na  8964; 
and  It  Ifl  80  ordered. 

O'WEX,  a  J.,  and  McNSIItU  HIOGINS, 
and  BATTJBr,  JJ^  omcur. 


itnUBB  et  aL  T.  DBUMM  COMMISSION 

00.   (Na  11046.) 
iSu|H«me  Court  of  Oklahoma.   Jan.  27, 1020.) 

(SvUabiu  hy  the  Court.) 

L  APPCAI.  A2ID  aMOE  «»786— FnETOtoim  A»- 
FEAI.  wnX  BB  DTBMIBBap. 

Whoe  it  appears  from  the  reowrd  that  an 
ippeal  is  friTolooa  and  without  merit,  aame 
niil  be  diaaisaed. 

(Additional  ByUaTmt  6y  Editorial  Btaff.J 

1  Tbiai.  ^»40S  —  Objectioh  to  tbul  be- 
robe  cask  has  bkeh  at  issus  ww  tbn  dats 

WAIVED  BT  UDE  OF  DILiaBNCB. 

Where  court  caused  case  to  ba  called  for 
trial  before  it  had  been  at  laaue  for  ten  daya 
before  it  waa  set  for  trial  and  before  it  wai 
heard,  bnt  where  defeudanta*  anawer  had  been 
filed  for  nearly  a  year  before  the  trial,  and 
tiae  to  make  it  more  definite  and  certain  had 
fxpired  over  a  month  before  the  trial,  and  the 
trial  proceeded  without  objection  by  defend- 
•stB.  Rev.  Laws  1910,  |  S043,  had  i^ient  ita 
force,  and  defendants'  rigbta  ther^mder  were 
waived  by  their  ncsUg^ce  and  lack  of  diligence. 

Error  &om  District  Court,  Muskogee  Ooun- 
^:  B.  E.  Wheeler,  Judge. 

Action  by  the  Dmmm  Commission  Com- 
pany against  W.  B.  Miller  and  W.  M  Briscoe 
OD  a  note.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Dismissed. 

W.  B.  Hoore  and  W.  W.  Moffirioger,  both 
of  Muskogee,  for  plalntlftb  in  error. 

Stone,  Moon  ft  Stewart,  of  MnAoge^  tor 
defendant  In  error. 

JOHNSON,  J.  Suit  was  brought  by  Dmmm 
CoamiiSBlcHi  Conpeny,  a  corporation,  on  a 
promissory  note,  against  W.  B.  Miller,  mak- 


er, and  W.  M.  Brlsco^  Indoner.  Ibe  pa* 
tltlon  was  filed  December  14,  1917.  Demurs 
rers  were  filed  January  14,  1918,  and  Jan- 
uary 23,  1918,  and  were  overruled  Mardb 
18,  1918.  On  April  4,  1918,  both  defendants 
filed  a  Joint  answer  In  which  th^  denied 
that  they  were  Indebted  in  the  amount  sued 
for  and  asked  that  certain  credits  be  allowed. 
To  this  anawer  a  motlim  to  make  more  def- 
inite and  certain  was  filed,  and  anstalned 
by  the  oonrt  oo  X^lwuary  10,  1919,  and  the 
deftedanta  wore  glT«i  toi  days  to  comply 
herewith.  This  tbey  failed  to  do.  On  April 
2,  1919,  the  cause  was  called,  all  parties 
appearing  In  person  ot  thdr  attorneys, 
and  both  aides  waiving  a  jury  and  announc- 
ing ready  for  trial,  the  cause  was  tried  by 
the  court,  without  objection  ot  the  defend- 
ants, and  Judgment  waa  entered  fbr  the 
plalutlDh.  No  objeetlfm  of  any  kind  was 
made  by  tXie  defraidants  at  the  triaL  Mo- 
tion for  a  new  trial  waa  filed  <m  April  4, 
1919^  and  overmled  May  9,  1919.  Petition 
in  error  with  case-made  was  filed  In  this 
court  November  10,  1919.  Motion  to  dismiss 
the  ^raraal  on  the  ground  that  it  is  frivolous 
and  without  merit  and  taken  mer«ly  for  de- 
lay has  been  filed. 

CI )  It  is  wdl  settled  that  where  It  appears 
from  the  record  that  the  appeal  Is  frivolous 
and  without  merit  same  will  be  dismissed. 
Merryman  r.  McQuillan,  63  Okl.  690,  167 
Pac:  819;  NUes  et  aL  t.  Qa.  State  Bav.  Aas^n, 
163  Pac  627. 

[2]  ThB  errw  moat  atrongly  urged  Is  that 
the  effort  caused  the  case  to  be  tried  before 
It  had  hem  at  Issue  for  ten  days  b^Ore  It 
waa  set  few  trial  and  before  It  was  heard. 
But  d^endants*  answer  had  been  filed  nearly 
a  year  pri<w  to  the  trial,  and  time  to  mate 
sudi  answer,  more  d^nlte  and  cdttaln  had 
expired  more  than  a  month  i»rior  to  the  trial, 
and  the  trial  proceeded  without  any  ob- 
jections by  flie  defendants.  Tha  provision 
of  section  6048,  R.  L.  1910^  upon  which  de- 
fendants rely,  had  spent  Its  force,  and  any 
rights  whl^h  the  defendants  mi^t  have 
claimed  there-imder  had  been  waived  by 
th^r  negligence  and  lack  ct  diligence.  C, 
R.  I.  &  P.  By.  Oo.  V.  Pltefaford,  44  Okl.  197, 
143  Pac.  1146. 

An  examination  of  the  record  having  dis- 
closed Quit  the  appeal  is  frivolous  and  with- 
out merit;  and  apparently  for  delay,  the 
same  Is  herein  dismissed. 

OWEN,  C.  J.,  and  KANE,  BAINEY.  MC- 
NEILL, PITGHFORD,  and  BAILS;,  JJ., 
concur. 


•For  otlur  eaua  wa  nbm  toplo  and  XEXT-NVMBSB  la  ill  Ker'Nnmbwea  DIsnU  ud  ZodaxaB 
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BUHKBTT  T.  BATES.    (No.  92«1.) 

(Suprvtne  Conrt  of  OUahoma.   Dec.  tO,  1918. 
On  BdMiing,  Jan.  27,  1820.) 

(BptlaUu  H  the  Oimrt.) 

1.  W&nM  AND  WATER  COUMU  ^sBl— RXSBT 
OF  KIPABIAN  OWirai  TO  FLOW  XK  OHANHn. 
WITHOUT  OBffTBUOTIOir. 

SSrerr  riparian  owner  upon  water  flowing 
in  a  defined  channel  so  aa  to  MKiatitnte  a  wa- 
ter course  haa  the  right  to  insist  that  the  wa- 
ter shall  continue  to  run  as  it  has  been  accus- 
tomed, and  no  one  can  change  or  obstruct  its 
course  injuriously  to  him  without  being  liable. 

2.  WAimU  AMD  WATn  OOUUBB  «:40— RiPA- 
BXAIT  OWNKK  MAt  OHANQB  OHAiniBI.  IT  B- 
TCBfflNQ  WATKB  TO  OBXOXRAX.  OKANHKL. 

A  riparian  owner  may  change  the  cbannd 

of  a  water  course  upon  his  own  premisAs,  pro- 
vided be  causes  the  water  to  be  returned  into 
the  original  water  courae  before  it  leaves  his 
premises. 

3.  WAUSa  AlID  WATKB  aODBSBS  «B»119(2>  — 
SnETAOl  WATn  HAT  BC  DXVKBIXD,  OAST 
BACK,  OB  EaSSKO  ALONG. 

As  to  surface  water  each  proprietor  ma; 

divert  the  same,  cast  it  back  upon  or  pass  it 
along  to  the  adjacent  proprietor  provided  he 
can  do  so  without  injni^  to  such  adjoining 
proprietor. 

4.  WATUB  AND  WATER  COUUBg  4P>177<1>— 

Upper  propristob  not  imnTUD  to  bnjoin 

UAINTXNANCB  Of  UVEE  BT  LOWER  PROPBIB- 

TOB. 

B.  constructed  a  levee  upon  his  lands  to 
ward  off  surface  waters,  which  levee  obstruct- 
ed the  flow  of  Qo  natural  water  course  and  oc- 
casioned no  damage  to  the  upper  proprietor 
until  said  upper  proprietor  diverted  the  water 
from  the  natural  water  coarse  into  an  artifi- 
dal  channel  which  emptied  upon,  the  lands  of 
B.  and  against  sneh  levee  without  the  water 
being  returned  to  the  origfual  channd  of  the 
water  course,  ffeld,  that  the  upper  proprietor 
la  not  entitled  to  restrain  by  injunction  the  re- 
pairing and  mainteDB&ce  of  such  levee,  though 
such  levee  may  obstruct  and  throw  back  upon 
his  premises  the  waters  flowing  through  said 
artificial  channel. 

6.  Watbbb  and  water  ooubsbb  «»178(4)— 
Injunction  sestbaining  loweb  bipabiar 
fboh  haintaining  levee  to  wabd  off  bub- 
FACE   WATEB  EBB0NE0U8. 

Evidence  examined,  and  held  that  the  Judg- 
ment of  Uie  crial  court  is  against  the  weight 
thereof.  , 

Commissioners*  Opinion,  Division  No.  1. 
Error  frcmi  District  Court,  IJncoln  County; 
Charles  B.  Wilson,  Jr.,  Judge. 

Action  for  Injunction  by  J.  H.  Bayes 

against  George  E.  Burkett.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, with  direction  to  dlssolre  the  Injunc- 
tion and  dismiss  the  petition. 


F.  A.  Rlttenhonse,  at  Chanaiw,  for  plain- 
tiff In  error. 

RTJMMOr^S,  C.  We  have  not  been  favor- 
ed with  a  brief  on  behalf  of  defendant  in  er- 
ror In  this  case,  and  we  might  reverse  the 
Judgment  and  remand  the  cause  for  new  trial 
under  rule  7,  but  an  examination  of  the  brief 
of  plaintiff  In  error  and  of  the  record  leads 
us  to  the  conclusion  that  the  Judgment  of  the 
trial  court  was  erroneous  upon  the  evidence, 
and  tb&t  this  cause  should  be  determined  up- 
on its  merits.  The  parties  will  be  herein 
designated  aa  tbey  appeared  In  the  court 
below. 

The  plaintiff,  Bay^  commenced  an  action 
In  the  district  court  against  the  defendant, 
Burkett,  to  recover  damages  for  the  construe^ 
tion  and  maintenance  of  a  levee  upon  the 
land  of  the  defendant  immediately  north  of 
the. land  of  plaintiff  in  Lincoln  county,  and 
at  the  same  time  he  commenced  this  action  to 
enjoin  and  restrain  the  defendant  from  re- 
building and  continuing  to  maintain  Bald 
levee.  This  cause  was  determined  by  the 
court  uptm  the  evidence  offered  at  the  trial  of 
the  suit  for  damages.  The  court  found  for 
the  plaintiff,  and  permanently  enji^ned  the 
defmdant  from  repairing  and  maintaining 
the  levee.  To  reverse  this  Judgm^t  the  de- 
fendant prosecutes  this  proceeding  in  error. 

It  ai^ears  from  the  evidence  that  the  plain- 
tiff was  the  owner  of  the  northwest  quarter 
of  section  8,  township  13  north,  range  i 
east  ot  the  Indian  meridian,  and  that  the 
defendant  was  the  owner  of  the  southwest 
quarter  of  section  34,  township  14  north, 
range  4  east  of  the  Indian  meridian,  all  in 
Lincoln  county ;  that  the  land  of  the  plaintiff 
joined  the  land  of  the  defendant  on  the  south; 
that  one  Budmer  owned  the  quarter  just  east 
of  plalntlfl;  that  oae  Miller  owned  the  quarto' 
just  east  of  defendant;  that  one  E.  B.  Maston 
owned  the  quarter  Just  east  of  Miller;  that 
between  the  plaintiff's  land  and  the  d^oid- 
ant's  land  was  a  section  line  which  had  been 
opened  19  as  a  public  highway  running  east 
and  west  The  evldoice  shows  that  In  1902 
W.  K.  Oayman,  thai  the  owner  of  the  de- 
fendantfs  farm,  bnilt  and  construeted  the 
levee  or  embankmrat  here  In  controreisy 
along  tba  soath  sUte  of  the  soutlieaat  40  of 
the  defendant's  taxmi  that  the  levee  was 
abont  40  feet  north  of  the  aectlon  line  and 
was  about  200  yards  In  length;  that  the  levee 
was  still  located  on  the  south  side  of  the  said 
40,  and  bad  been  maintained  ilnce  its  wigl- 
nal  construction  In  19<^;  that  there  were  no 
depressions  or  water  courses  on  the  defend- 
ant's farm  north  of  the  levee  complained  oft 
and  that  all  ot  said  form  tma  the  levee  to 
the  Ft  Smith  &  Western  Railway  embank- 
ment, running  east  and  west  across  defend* 
ant's  northeast  40.  was  smooth  and  le^^ 
land  n-ith      i^ceprlon  of  the  extr^ne  soutb- 
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ea^  corner  ISiereof,  Tbe  erldoice  shows  tbat 
defendant  homesteaded  his  laud,  and  1ms 
owned  the  same  cfmttnuonsly  from  Che  time 
:ie  settled  ttmeon;41iat  ha  knew  tbat  W.  K. 
Gayman  bad  buUt  and  coostracted  tbe  levee 
atmirfaliied  of  la  Uw >ear  ISd;  tbat  prioar 
to  the  construction  of  the  Ft.  Smith  &  West- 
ern «n  bank  meat  and  prior  to  tbe  emstmc- 
tkaa.  of  the  levee  on  tbe  aouth  aide  of  def end- 
lot's  farm  there  was  a  natoral  water  course 
originating  from  four  smaller  coarses  south 
of  plaintiff,  which  smaller  courses  came  to- 
gether In  <me  natural  water  oonreB  about  tb^ 
center  of  the  south  line  of  the  mtftheest  40 
of  the  Bayca  fknn ;  lliat  Arom  that  point  said 
natural  water  course  extended  north  and 
east  leevins  tte  Bayee  40  about  80  steps  from 
bis  northeast  etmur  snd  about  the  same  dis- 
tance fRHtt  d^lmdanfs  aonUieest  comer; 
fbence  across  the  extreme  southeast  cmner 
of  defendant's  40 ;  thence  neariy  east  across 
Miller's  farm;  from  BfiU«'s  east  on  to  Mas- 
ton's  fium;  tbenos  In  a  northeast  dlrecttoo 
throat^  an  opening  or  trestle  on  tbe  railroad 
embankment,  and  thence  to  Deep  fork.  In 
1900  tito  plaintiff  constructed  an  artlfldal 
diannel  or  ditch,  beghinlug  at  the  point  up- 
on the  south  line  of  plalntiirB  northeast  40 
where  the  said  water  courses  Joined,  running 
due  norUi  from  said  point  to  the  secUon  line. 
After  this  ditch  was  constructed,  there  be- 
ing no  outlet  for  the  water  coming  through 
Faid  ditch,  the  then  owners  of  defendant's 
farm  dug  a  ditch  along  tbe  south  side  of 
the  levee  in  questlcxi  and  carried  the  water 
east,  just  north  of  tbe  section  line,  until  it 
imlted  with  the  natural  water  course  running 
through  tbe  southeast  corner  of  tbe  plalntifTs 
farm.    Tbe  evidence  shows  that  the  dltdi 
constructed  by  plaintiff  In  1000  was  some 
considerable  distance  west  of  tbe  original 
water  course  before  mentioiied,  and  that  be- 
fore the  coDBtroctlcm  of  said  ditch  by  the 
plalntlCF  In  times  of  high  water  and  eEtraor- 
dlnary  rains  tbe  water  from  tbe  natural 
water  course  would  overflow  and  atand  in 
pools  along  the  course  of  said  ditdi,  but  that 
In  times  of  ordinary  rains  tbe  natural  water 
course  was  suffldent  to  and  did  carry  <^  all 
tbe  water  coming  throng  said  course,  ^e 
evidence  further  stiows  that  just  before  tbe 
cnnmencement  of  this  actlcm  there  had  bem 
an  exceptionally  heavy  rainfall,  and  that  the 
waters  comll^c  down  through  the  artificial 
^tannel,  as  oonstrutited  by  i^alntiff  In  1909, 
came  with  such  force  that  it  broke  through 
the  levee  ot  embankment  on  the  south  side 
of  defendant's  farm,  causing  two  breaks  In 
the  levee,  and  this  suit  was  instituted  for 
the  purpose  of  aO<^nlng  ttie  def^dant  from 
rebuilding  and  further  maintaining  the  levee. 
The  evidence  shows  also  that  before  the  con- 
struction of  tbe  dltdi  by  plaintiff  In  the  year 
1900  sm  Injury  had  resulted  to  plaintiff  by 
reasmi  of  the  oonstmctlon  of  the  levee  on  the 
defendant's  farm. 
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[1-S]  From  fhiB  evidence  tbe  trial  court 

found: 

"That  all  the  bottom  land  lonUi  of  tbe  afore* 
aaid  levee  or  embankment  is  a  water  course, 
and  that  the  defendant  ^ould  be  enjoined  from 
obstructing  the  flow  of  the  water  In  a  norther- 
ly direction." 

There  la  no  finding  that  there  was  any 
water  course  north  of  the  levee,  or  that  said 
levee  obstructed  the  flow  v€  any  natural  wa- 
ter course. 

In  the  case  of  Chicago,  R.  I.  ft  P.  Ry.  Co. 
V.  Groves,  2q  Okl.  101,  93  Pac.  7SS,  22  li.  B. 
A.  (N.  8.)  802,  this  court  says: 

"Where  the  common  law  prevalla,  every  pro- 
prietor, upon  water  flowing  tn  a  defined  chan- 
nel, 80  as  to  constitate  a  water  course,  haa 
the  right  to  insist  that  the  water  shall  con- 
tinue to  run  as  it  has  been  accuatomed,  and 
no  one  can  change  or  obstruct  its  course  in- 
juriously to  him  withoat  being  liable  to  dam- 
ages. 

"Surface  water  flowing  naturally  or  falUng 
upon  the  soil  may  be  diverted  in  Its  course, 
and  even  thrown  back  on  the  dominant  estate 
whence  It  came,  but  with  certain  qualiAeations. 

"The  exerdse  of  such  right  by  a  lower  pro- 
prietor must  be  reasonable,  for  proper  pur- 
poses, in  good  faith,  and  with  due  care  to  In* 
flict  injury  only  when  necessary. 

*The  doctrine  that  the  right  may  not  be  ex- 
ercised wantonly,  unnecessarily,  or  carelessly 
is  common-law  doctrine,  resting  upon  the  com- 
mon law,  as  well  as  upon  the  dvll  Uw. 

"A  dass  of  cases,  based  upon  the  adoption 
of  the  old  common-taw  rule,  hold  without  quali- 
fication that  no  cause  of  action  can  arise  from 
throwing  back  surface  waters  opon  tbe  land  of 
the  dominant  estate;  but  tliis  is  not  supported 
by  the  weight  of  common-law  authority. 

"The  weight  of  authority  in  England  and  in 
the  United  States,  though  the  cases  are  often 
difficult  to  reconcile,  supports  the  proposition 
that  one  must  so  use  hia  own  property  with 
due  regard  to  the  rights  of  another. 

"Where  tbe  surface  water  has  been  accustom- 
ed to  gather  and  flow  along  a  well-defined  chan- 
nel, which  by  frequent  running  it  haa  worn  or 
cut  into  the  soil,  so  as  to  have  ^ell-defined 
banks,  it  may  not  be  oI>atructed  to  the  injury 
of  the  dominant  proprietor. 

"Where  tbe  natur^  conformation  of  the  snr- 
roonding  country  necessarily  collects  therein 
so  large  a  body  of  water,  after  heavy  rafn  or 
the  melting  of  large  bodies  of  snow,  as  to  re- 
quire an  outlet  to  some  common  reservoir,  and 
where  such  water  is  regularly  discharged 
through  a  well-defined  channel  which  the  force 
of  the  water  has  made  lor  itself,  and  which  is 
the  accustomed  channel  through  which  it  flows 
or  has  ever  flowed,  it  constitutes  a  water 
course  or  waterway."  ^ 

Tbe  rule  is  well  estaUlshed  that  Qw 
riparian  owner  may  cause  the  diannel  of  a 
water  course  to  be  changed  upon  his  own 
[ffemlaest  providing  he  causes. the  water  to 
be  returned  into  the  original  watw  course 
before  It  leaves  bis  premises.  As  said  In 
Chicago,  B.  L  ft  P.  By.  Co.  v.  Groves,  su- 
pra, every  pn^etor  upon  a  water  course 
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bas  the  Tlgbt  to  inAet  thnt  the  water  shall 
continQe  to  run  as  it  has  been  accustomed. 
In  the  instant  case  the  plaintiff  undertoolc 
to  and  did  dirert  the  water  from  the  nat- 
ural water  conrse  into  an  aitlQcIal  ditch 
without  returning  the  same  to  the  original 
channel  of  the  water  course  before  leaving 
his  premises.  The  evidence  shows  that  the 
defendant's  grantors  were  compelled  to  and 
did  dig  another  dltdi  aloi^  the  south  side 
o£  the  defendant's  farm  In  order  to  restore 
the  water  coming  down  tbis  ditch  to  the 
natural  water  course.  It  a[^>ears  f^om  tlie 
evldrace  that  Uie  damage  to  plaintiff,  if  any, 
resulting  from  the  maintoianoe  of  Ihia  levee, 
was  occasioned  by  his  diversion  of  ttie  water 
frtHu  the  natural  water  course  into  tbe  ar- 
tificial ditch. 

In  the  case  <^  Oulf,  O.  ft  S.  F.  By.  Co.  v. 
BicfaardflOtt  et  al..  42  Okl.  467,  lU  Paa  U07, 
Ibis  oonrt  says : 

"An  injunction  shoald  not  be  issued  to  re- 
strain one  proprietor  from  divertiag  snrface 
watec  from  Ids  lands  or  passing  it  on  to  the 
next  proprietor,  onlesa  Uie  evidence  dearly 
shows  that  injury  will  result  to  the  adjoining 
proprietor. 

"At  common  law  surface  water  was  regarded 
as  a  common  enemy,  against  which  eadi  pro- 
prietor might  protect  himself.  Be  might  send 
it  back  or  pass  it  on  to  the  next  adjol^bg  pro- 
prietor without  liabiUty. 

"The  common  law  governing  the  diversion  of 
sarface  water  as  adopted  and  applied  in  this 
state  has  been  mo^ed  and  restricted  to  this 
extent,  namely,  tliat  each  proprietor  may  di- 
vert the  same,  cast  it  back,  or  pass  it  alons 
to  the  next  proprietor,  provided  he  can  do 
so  without  injury  to  sudt  adjoining  proprietor, 
tinker  this  rule  of  law  no  one  la  permitted  to 
sacrifice  his  neighbor's  property  in  order  to 
protect  his  own." 

[4,  B]  It  is  apparent  from  tbe  record  that 
before  title  construction  of  the  ditch  by  the 
plaintiff  the  levee  conq>lalned  of  served  only 
to  ward  off  from  tbe  property  of  the  defend- 
ant the  surface  water  flowing  northward, 
and  that  no.  damage  was  occasioned  thereby 
to  tbe  property  of  the  plaintiff.  In  this,  tbe 
grantor  of  defendant  who  constructed  the 
levee  was  within  his  rights,  and  If  such 
levee  afterwaids  occasicmed  damage  to  tbe 
plaintiff,  it  was  because  of  tbe  acts  of  tbe 
plaintiff  In  diverting  the  water  from  the 
natural  water  course  and  throwing  it  upon 
tbe  land  of  tbe  defmdant  without  an  outlet 

It  Is  said  by  counsel  for  d^endant  that 
this  cause  was  determined  by  the  trial  court 
upon  the  following  syllabus  In  the  case  of 
0.,  R.  I.  &  P.  By.  Ca  T.  Morton,  57  OkL  711, 
167  Pac.  917: 

"  *A  water  course.'  in  tbe  legal  sense  of  the 
term,  does  not  necessarily  consist  merely  of 
tbe  stream  as  it  flows  witliin  tbe  banks,  which 
form  the  cbaoiiel  in  ordinary  states  of  water; 
but  it  includes  the  overflow  waters  of  sacli 
streams,  which  extend  beyond  its  banks  in  times 
of  ordinary  floods,  and  which  at  such  times  are 
accustomed  to  flow  down  over  the  adjacent 


low  lands  in  a  broader,  but  stUl  definable, 
stream,  or  flow  in  natural  depressions,  contin- 
uing in  a  general  course,  tbough  without  de- 
finable banks,  back  into  tbe  stream  from  whence 
they  started,  or  Into  another  water  coarse." 

This  syllabus  wits  prepared  hy  tbe  editorial 
staff  ot  tbe  Factfle  Bqwrter,  and  not  by  tbe 
court,  and  anbodles  an  Instroction  given  by 
tbe  trial  court  la  that  case  wUA  was  held 
not  to  be  erroMoaa  under  the  facts  of  that 
case.  It  will  appear,  however,  firom  a  read- 
ing of  that  cue,  wbldi  wu  an  action  for 
dsnageB  for  (Aatmcting  a  water  course,  that 
tbe  qaestioa  presented  to  tbe  jury  waa  whetb- 
vr  or  not  the  waton  obstructed  and  doing 
tbe  damage  were  snrfitoe  waters  or  waters 
running  in  a  natural  \ra.ter  conrse,  and  tbe 
instruction  wbltih  is  set  out  In  the  syllabus 
waa  hdd  to  be  a  correct  atatemeit  of  the  law 
as  aiqpUed  to  the  facta  In  that  case,  and 
that— 

"Overflow  waters,  that  continue  In  a  general 
course,  although  without  defined  banks,  hack 
into  tiie  water  ooorae  frm  m^ieh  they  started, 
or  into  another  water  onirae,  do  not  betrome 
surface  watsia.  but  ranain  a  part  of  the  water 
course.** 

•  In  tbe  Instant  case 'the  record  shows  that 
tbe  plaintiff  had  not  only  constructed  an  ar- 
tificial ditch  to  carry  tbe  water  out  of  the  nat- 
ural water  course,  but  had  thrown  logs,  roots, 
and  trash  into  the  bed  of  tbe  natural  water 
course,  so  aa  to  fill  and  choke  It  up  and  clog 
and  prevent  the  flow  of  tbe  water  therein, 
and  that  the  waters  breaking  tbe  levee  in  the 
instant  case  and  doing  the  damage  complain- 
ed of  did  not  flow  in  the  general  course  of 
tbe  original  water  course  from  which  they 
came,  and  did  not  return  to  said  water  course. 
The  case  of  C,  B.  I.  &  P.  By.  Co.  v.  Morton, 
supra,  therefore  has  no  application  to  tbe 
facts  in  this  case,  since  It  does  not  appear 
that  the  watwB  occasioning  damage  to  the 
plaintiff  because  of  the  obstruction  by  tbe 
defendant's  levee  were  a  part  of  any  natural 
water  course  but,  on  ttie  contrary,  it  doM 
appear  that  fhey  were  collected  by  the  idain- 
tiff  Into  an  artificial  ditCh  constructed  by 
him  and  tbrown  upm  the  property  of  tbe 
defendant. 

We  fiier^ore  contjlude  that  11»  plaintiC 
estabUsbed  no  equity  entltUng  him  to  rellel, 
and  Oiat  tbe  Jadgment  of  tbe  trial  court 
should  be  rerersed,  with  dlrecClonB  to  dis- 
solve ibe  injunetlott  granted  and  dismiss  tbe 
petitimi  of  plaintiff. 

PBROnsXAM.  Adopted  In  wtadeb 

On  B«diearing. 

PEB  CURIAM.  Petition  for  rehearing 
in  this  case  was  heretofore  granted  and  tbe 
cause  has  been  reheard  on  oral  argument  and 
briefs  submitted;  and  after  further  consider- 
ation of  the  evidence  and  authorities  in  the 
case,  the  court  Is  of  tbe  oplulcm  that  tbe 


Digitized  by 


Oki^  GETIZESra*  STATE 

<1«T 

former  dedslon  Is  correct,  and  tbe  opinion 
of  tbe  commissioner  filed  Dec^ber  10,  1818> 
is  adopted  as  the  opinion  of  tbe  court  In  tMa 


CITIZENS'  STATE  BANK  OF  VIOI  T. 
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^Supreme  Court  of  Oklahoma.  Dee.  28,  19190 

(Sy\Ubu»  &v  ihe  Court.; 

1.  WAUHOtTSEUXIf  ^»20— STATUn  AUTHOX- 
JXOfti  lONOXJNG  or  aOODft  URBB  TO  ALi. 
WAUHOUSUaiT  aOHDED  OB  NOT. 

Section  23  of  dupter  28%  Session  Laws 
of  1910,  providing,  "If  anthorued  by  agree- 
ment or  by  costom,  a  warehooBeman  may  min- 
gle fangible  goods  with  other  goods  of  the  same 
kind  and  grade.  In  such  case  the  various  de- 
positors of  the  mingled  goods  shall  own  tbe 
entire  mass  in  common,  and  each  deposibK-  shall 
be  entitled  to  sach  portion  thereof  as  the  amount 
deposited  by  him  bears  to  the  whole,"  refers  to 
all  warehouses,  whether  bonded  or  not 

2.  STATcma  «s»163  —  Pabtioulab  statdtb 

SUFEBSBDEB  GBNBBAI.  8TATUTB  NOT  BBVEB- 
BINQ  TO  FABnCUI^  SnBJBOT-lCATTBB. 

A  atatate  whidi  is  enacted  for  the  primary 
purpooe  of  dealing  with  a  particnlar  subject, 
and  which  prescribes  the  terms  and  conditions 
of  that  particular  subject-matter,  supersedes  a 
general  BbKtnte  -wbiA^  does  not  refer  to  &e  par- 
ticular subject-matter  but  does  contain  language 
which  mi^t  be  tnoad  enough  to  cover  the  aub- 
ject-mattor  If  tbe  spedal  itatuto  wai  not  in 
eiiatenee. 

Allheal  from  District  Court.  Woodward 
County;  J.  OL  BoUiertB,  Judge. 

Action  by  J.  F.  Gettlg  agaldst  the  Citizens' 
State  Bank  of  Tld.  Judgment  for  plaintUC, 
and  defendant  api>eals.  Affirmed. 

Harry  H.  Smith,  of  Tulsa,  for  plaintiff  In 
error. 

Swfndall  ft  Wybrant,  <tf  Woodward,  for 
defendant  In  error. 

McNeill,  J.  J.  F.  Oettlg  brouifht  suit 
against  tbe  Citizens*  State  Bank  of  Tlcl  for 
oonverslon  of  388  bushels  and  30  pounds  of 
wheat  tliat  plaintiff  had  stored  In  tbe  ware- 
house at  Yld,  Okl.,  and  alleged  the  defendant 
bank  bad  cmverted  it  to  Its  own  use.  The 
bank's  answer  was  a  general  denial.  The 
Tid  Warebouse  Company  was  operating  an 
elevator  at  Yld.  and  dealing  In  broom  com, 
grain,  flour,  feed,  etCn  whicb  eleratw  was 
owned  by  J.  S.  Townswd,  advertlsli^  as  man- 
ager. As  to  who  had  charge  and  control  of  the 
VIri  Warehouae  Company  at  the  time  the 
wheat  was  stored  was  one  of  the  questions  In 
dispute.  Tbe  evldrace  is  conflicting.  It  was 
the  contention  of  Gettig,  the  plalntlfT,  that 
tbe  bank  itself  had  charge  of  the  warebouse 
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and  was  operating  and  conducting  the  same, 
and  that  the  banlc  had  placed  the  vice  presi- 
dent of  the  bank  in  charge  of  the  company's 
business.  This  contention  was  supported  by 
several  other  parties  who  had  dealings  with 
the  warehouse  company,  and  In  which  they 
contended  the  officers  of  the  bank  stated  they 
were  In  effect  cwiductlng  the  business.  This 
was  denied  by  the  officers  of  the  bank,  who 
admitted  that  Mr.  Jones  worked  for  the  Vld 
Warehouse  Company,  and  while  he  was  vice 
president  of  the  hank,  he  was  not  an  active 
officer  of  the  bank,  and  ttaat  the  bank  had 
nothing  to  do  with  tbe  business  of  the  ware- 
house; 

Hr.  Gettlg  stored  Ms  wheat  In  the  Vld 
Warehcmse  Company.  Tbe  wheat  was  deliv- 
ered in  December.  1915,  and  tlie  scsle  tickets 
were  delivered  to  Mr.  Gettlg,  showing  the 
amount  of  tbe  wheat  stored.  S<»ne  of  tiie 
tickets  were  signed  by  Mr.  Jmes.  In  April, 
1916,  Mr.  Gettig  wrote  to  the  wardiouse  com- 
pany regarding  the  selling  the  wheat.  The 
warehouse  company  replied  that  tliey  would 
pay  htm  88  oaits  toe  tbe  wheat  ss  it  tested 
65  pounds.  TUs  lett»'  was  signed,  "Vld 
War^ODse  Company,"  hut  the  evidence  dls- 
dosed  that  Mr.  Jones  had  written  the  letter. 

Mr.  Gettig,  after  receiving  said  letter,  no- 
tified the  warehouse  company  that  he  would 
accept  the  offer,  but  In  the  meantime  Mr. 
Townsend  and  the  bank  had  some  difficulty, 
and  Townsend  claimed  the  bank  was  to  settle 
for  the  wheat,  and  the  bank  claimed  that 
Townsend  was  to  pay  for  the  same;  Mr. 
Gettig  went  to  Vld  to  see  about  his  wheat 
and  was  advised  the  wheat  had  been  sold 
Itmg  prior  thereto*  and  was  Informed  by 
Townsend  the  bank  had  charge  of  the  elevator 
and  would  pay  for  the  wheat,  and  demand 
waa  then  made  on,  the  bank,  and  the  bank 
refused  to  pay  for  the  same. 

As  to  who  was  in  diarge  of  the  Vld  Ware- 
house Company,  whether  the  bank  or  Mr. 
Townsend,  was  a  question  that  was  submitted 
to  the  Jury,  and  upon  this  question  no  error 
is  predicated.  The  court  submitted  the  Issues 
upon  two  theories: 

First,  If  tbe  bank  was  in  charge  of  the 
warehouse,  and  had  sold  and  cmverted  the 
wheat,  It  was  liable  therefor. 

Second.  If  Townsend  was  In  charge  of  the 
warehouse  and  the  bank  aided,  abetted,  or 
assisted  in  the  disposing  of  the  wheat  and 
recdved  the  proceeds  Qierefrom,  tbm  tbe 
bank  would  be  liable.  ' 

It  was  admitted  that  the  ^d  Warelhouse 
Company  was  not  a  bonded  warehouse,  and 
Mr.  Gettig  was  advised,  at  the  time  the  wheat 
was  stOTed,  that  the  warehouse  company  was 
not  permitted  to  recdve  wheat  for  storage; 
but  he  might  leave  the  same  there  until  he 
desired  to  sell  the  same.  The  case  was  tried 
to  a  jury,  and  the  Jury  returned  a  verdict  In 
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favor  ot  Getdg,  and  from  said  Judgment  the 
bank  taaa  B|^>ealed. 

[1]  For  rOTersal  tbe  bank  contaids  tbat, 
under  the  facta  In  tbe  case,  the  d^»alt  of 
the  wheat  la  the  warehouse  by  Mr.  Gettl& 
amoonted  to  a  sale  and  not  a  ballmmt,  and 
the  transaction  ia  controlled  by  sections  lOSO 
and  1124;  Revised  Laws  1910,  and  said  sec- 
tions In  so  far  as  they  relate  to  the  storage 
of  grain  In  an  elevator  or  warehouse,  other 
than  a  public  warehouse,  were  not' superseded 
by  section  23.  c.  288,  Session  Laws  of  1915. 
In  construing  statutes  it  Is  often  necessaiy  to 
look  to  tbe  history  of  the  law.  In  the  year 
1899  the  Legislature  of  Oklahoma  Territory 
passed  a  law  defining  what  were  public  grain 
warehouses  and  provided  for  the  Inspection, 
licensing,  and  bonding  of  the  same.  This 
law  baa  been  carried  forward  In  the  differ- 
ent statutes  of  the  state,  and  was  re-enacted 
into  tbe  Revised  Laws  of  1910  as  chapter 
80,  being  sections  8245  to  8296. 

The  L^latnre  of  1907-08  (Laws  1907-08, 
c.  84)  enacted  a  law  relating  to  public  cotton 
and  broom  com  warehouses.  Thereafter,  the 
Legislature  in  1015  adopted  what  is  known  as 
the  Uniform  Warehouse  and  Receipt  Act, 
which  was  approved  Mardi  30, 1915.  Section 
23  of  said  act  Is  aa  follows : 

"If  anthnlsed  by  agreemeot  or  by  enatom, 
a  warehouseman  may  mingle  fun^Me  goods 
with  other  goods  <tt  the  same  kind  and  grade. 
In  such  case  the  varioos  depositon  of  the  min- 
gled goods  shall  own  the  entire  mass  lu  com- 
moD,  and  each  depositor  shall  be  entitled  to 
such  porti(Hi  thereof  as  tbe  amount  deiwBlted 
by  him  bean  to  the  whole." 

Section  24  is  as  follows : 

"The  warehouseman  ahail  oe  severally  liable 
to  each  depositor  for  the  car©  and  redelivery 
of  his  share  of  such  mass,  to  the  same  extent 
and  under  the  same  circumstaaoes  as  tf  the 
goods  bad  been  kept  sep&rate." 

The  act  of  the  Legislature  of  1899  dealt 
with  public  warehouses  and  provided  for  the 
Inspection,  licensing,  and  bonding  of  the  same. 
Tbe  act  of  the  Legislature  in  1907  and  1908. 
dealing  with  cotton  and  broom  com  public 
warehouses  recognized  the  fact  that  there 
could  be  private  warehouses  as  well.  This 
fact  Is  especially  referred  to  In  section  8307. 

The  Legislature  of  1915,  in  adopting  what 
Is  known  as  the  "Uniform  Warehouse  Re- 
ceipts Act,"  enacted  a  law  dealing  wltli  the 
sul^ject  of  depositing  goods  In  warehouses. 
The  act  does  not  attempt  to  deal  alone  with 
public  warehtfflses,  but  deals  generally  with 
all  warehouses  and  regulates  the  status  of 
the  parties  and  determines  their  rights  and 
fixes  their  liabilities  and  in  doing  so  they 
enacted  sections  22,  23,  and  24  of  tbe  act, 
which  deals  with  the  identical  question  in- 
volved In  the  case  at  bar. 

Counsel  for  the  plaintiff  In  error,  tbe  bank, 
suggested  that  this  law  la  not  applicable  for 


Qie  reason  tbat  Oils  was  not  a  bonded  ware- 
house, and  therefore  we  ahoald  look  to  tbe 
act  relating  to  bailments  to  determine  the 
rights  of  the  parties.  Could  it  be  said  that 
the  intention  of  the  Legislature  was  that  If 
you  deposited  grain  In  an  devator  that  was 
a  braided,  warehonsf^  the  warehouseman 
would  be  cmsldered  a  bailee,  and  If  the  grain 
was  mixed  or  mingled  with  other  grains 
that  you  would  be  entitled  to  your  propor- 
tion thereof,  as  the  amount  deposited  by  you 
bears  to  the  whole.  While  if  you  deposit 
your  grain  In  an  elevator  that  was  not  bond* 
ed,  and  the  warehous^an  had  no  license 
to  operate  a  bonded  warehouse,  and  the  grain 
was  deposited  under  the  same  condltltms  and 
the  same  terms,  the  warehousranan  would 
not  be  a  bailee;  but  the  transaction  would 
be  considered  a  sale.  With  this  we  cannot 
agree.  The  tmiform  warehouse  receipts  act 
defines  and  fixes  the  rights  and  liabilities  of 
the  parties  In  the  storing  of  grain,  and  is  a 
full  and  cmnplete  treatise  on  the  subject,  and 
makes  no  distinction  between  public  and  pri- 
vate warehouses  or  between  bonded  and  un- 
bonded  warehouses,  but  regulates  the  storage 
of  goods.  True,  the  act  defines  a  "warehouse- 
man" as  follows:  "A  person  lawfully  en- 
gaged In  the  business  of  storing  goods  for 
hire  for  profit."  It  might  be  contended  that 
the  evidence  disclosed  In  this  case  that 
no  charge  was  to  "be  made  for  the  storing  of 
the  goods.  That  Is  true,  but  tbe  profit  antid- 
pated  was  the  expectancy  ot  buyins  the  goods 
In  the  future  and  tbe  focoBt  expected  to  be 
dwlved  therefrom. 

[2]  'One  rule  In  flie  conatnictlon  ot  general 
and  special  statutes  as  laid  down  by  Oils 
court  is  as  A^ows: 

"A  statute  which  is  enacted  for  the  primary 
purpose  of  dealing  with  a  particular  subject  and 
which  prescribes  the  terms  and  oonditiona  of 
tbat  particular  subject-matter  supersedes  a  gen- 
eral statute  which  does  not  refer  to  tbe  partie- 
ular  subject-matter  hut  docs  contain  language 
which  might  be  broad  enough  to  cover  the  sub- 
jectmatter  if  the  special  statute  was  not  in  ex- 
istence." Gardner  v.  School  District  No.  87,  Kay 
County,  34  OkL  716,  126  Pac.  1018;  Muskogee 
Times  Democrat  v.  Board  of  County  Com'rs, 
Muskogee  (decided  October  16,  1019)  184  Pac. 
591,  not  yet  officially  reported. 

Sections  1089  and  1124  do  not  refer  to  the 
depositing  of  grain  in  elevators  or  warehous- 
es but  are  sufficiently  broad  enough  to  in- 
clude said  subject.  The  uniform  warehouse 
receipts  act  deals  specially  with  the  deposit- 
ing of  fungible  goods  in  warehouses  where 
It  Is  anticipated  tbat  the  same  will  be  mixed 
with  like  goods  and  character  and  determines 
the  rights  of  the  parties.  Therefore  by  ap- 
plying the  rule  adopted  in  the  case  of  Gard- 
ner V.  School  District  No.  87  and  Muskogee 
Times  Democrat  v.  Board  of  County  Comm. 
supra,  that  a  special  statute  referring  to  the 
particular  subject-matter  will  controL  The 
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court  correctly  Instracted  the  Jury  as  to  the 
Unr  Id  the  caae,  and  it  was  not  error  to  re- 
tbe  iQstnictioxui  offered.  Tbere  being  no 
irejQdlcial  error  ta  the  record,  tlia  Jndgmoit 
<-f  tbe  trial  court  is  affirmed. 

OWEN.  c.  and  PITGHJFOBD,  HIGQINS, 
ud  BAILEZ,  33^  comnir. 


FINERTT  T.  EIBKBNDALIf  «t  aL 
(No.  8806.) 

Suproe  CooTt  of  Oklahoma.   Jan.  27,  1920.) 

(SyUahus  ly  the  Court.) 
I,  Appeal  and  bbbob  «=s»1011(1)  —  Vbbdiot 

«ITH  NO  IVIOIHCS  TO  BD^POBT  IT  WXIX  BK 

UTEBBED. 

While  it  is  tbe  settled  rule  In  thia  court  that 
I  verdict  or  jadgment  baaed  upon  conflicting 
tstiiDoiir  wiQ  not  be  dlaturbed  where  there  la 
nidace  Rasonably  tending  to  support  the  same, 
ytmt  case  where  fliere  la  no  coaq>etent  tes- 
timor  tending  to  nppwt  a  verdict  or  judgment 
itvffl  be  rererasd. 

IVonOAGEa   «B9463  —  BnSEKCB  ihbuffi- 

oat  TO  ttuvpom  judohbitt  OAnoELxna 
NnroAGB. 

RMord  examined,  and  k«ld,  that  the  evt- 
^  does  not  reasonablr  tend  to  support  the 
;iiilgiiieat  of  tbe  trial  court,  and  the  Judgment  ia 
wCTSfd,  and  the  cause  remanded,  with  diroe- 

tina. 

bnr  from  District  Court,  Oral«  Goanty ; 
6ea  G.  Crump,  Special  Judge. 

ArtiMi  by  F.  O.  Flnerty  against  Eunice  C. 
l^Ddall,  Dte  Bolen,  and  another,  revlTed 
aft»T  plaUttUf's  death  in  the  name  of  May  0. 
^erty,  his  administratrix,  and  In  which,  by 
order  of  court,  R.  E.  Finerty  was  substituted 
«  plaintiff,  and  in  which  Mrs.  H.  A.  Davis 
^is  made  a  party  defeudaut  by  the  trial 
and  filed  a  cross-petition.  Judgment 
tor  defendants  Kirkendall  against  plaintiff 
'^ithout  disposition  of  the  cross-petition, 
[liictilTs  motion  for  new  trial  overruled, 
he  brings  error.  Beversed  and  remand- 
ed, with  directions. 

Unl  J.  Miller,  of  Oklaboma  01ty»  for 
Virtue  hi  error. 

Wm.  P.  Tbompson,  of  Vlnita,  tot  defttid- 
»«■  In  error. 

lOHN'SOX,  J.  Tbis  action  was  wlginally 
■wiight  in  tbe  district  court  of  Craig  county, 
^-  on  January  13,  1914,  by  P.  a  Finerty, 
'or  d^t  and  to  foreclose  a  real  estate  mort- 
upm  the  tract  of  land  In  said  county 
'^scribed  In  the  mortgage.  Soon  thereafter 
plalntlOr  died,  nnd  the  cause  was  revived 
^  tbe  court  t>elow  in  the  name  of  May  C. 


Finerty,  as  administratrix  of  tbe  estate  of 
F.  C.  Finerty,  deceased,  and  on  May  29, 1916. 
R.  EL  Finerty  was  substituted  as  plaintiff  by 
order  of  tbe  court  below,  and  the  cause  pro- 
ceeded to  trial  in  bis  name  as  plaintiff  against 
the  original  defendants  as  defendants  and 
one  H.  A.  Davis,  who  had  theretofore  been 
made  a  party  defendant  by  the  trial  court  up- 
on Its  own  motion,  and  who  had  filM  an  an- 
swer and  cross-petition. 

The  plaintiff's  first  cause  of  action  was  bas- 
ed upon  a  promissory  note  and  the  mortgage 
given  to  secure  the  same  upon  the  tract  of 
land  t)etore  mentioned,  the  mortgage  bearing 
the  date  of  the  note,  which  was  Sept^ber 
3,  1912,  said  note  being  for  the  sum  of  $304.- 
75,  payable  In  ten  annual  Installments,  the 
first  of  which  was  for  $34.75,  the  remaining 
nine  for  $30  each,  for  an  abstract  fee  of  $4.- 
59,  and  for  an  attorney  fee  of  $100,  which 
amount  was  stipulated  for  in  the  note  and 
mortgage. 

The  plalntlfTs  second  cause  of  action  was 
for  the  sum  of  $16.77,  being  the  amount  alleg- 
ed to  have  been  paid  by  the  plaintiff  as  tbe 
balance  upon  a  certain  coupon  for  $81.10, 
which  the  original  defendant^  had  failed  to 
pay,  the  same  being  pest  due  and  unpaid  ac- 
cording to  the  terms  of  a  prior  coupon  t>ond 
note  for  $1,000,  secured  by  a  prior  mortgage 
of  even  date  therewith,  both  of  which  had 
been  executed  by  the  original  defendants ;  th© 
mortgage  covering  the  same  land  hereinbe- 
fore referred  to.  The  petition  of  the  plaintiff 
was  in  the  usual  form. 

The  original  defendants,  Eunice  O.  and 
Fiord  Elrkendall,  filed  an  amended  answer 
to  which  the  plaintiff  filed  a  reply.  The  an- 
swer and  cross-petition  of  the  defendant 
Mrs.  H.  A.  Davis  alleged  that  she  was  tbe 
owner  of  the  prior  note  and  mortgage  for  $1,- 
000,  and  became  such  in  due  course,  praying 
that  if  the  plalntifTs  mortgage  be  foreclosed 
upon  the  premises,  tbe  same  would  be  order- 
ed scdd  subject  to  ber  mortgage.  The  cause 
proceeded  to  ti-lal  to  the  court  without  the 
intervention  of  a  Jury  on  May  20, 1916,  and  at 
the  conclusion  thereof  tbe  court  rendered  a 
Judgment  canceling  the  plaintiff's  note  and 
mortgage  and  that  the  defendants  Bunlce  C. 
and  Fiord  Kirkendall  should  recover  a  Judg- 
ment against  the  plaintiff,  R.  E.  Finerty,  for 
the  sum  of  $200  and  costs,  with  Interest  there- 
on  from  date  at  the  rate  of  6  per  cent,  per 
annum,  but  the  journal  entry  of  Judgment 
made  no  mention  of  the  defendant  Mrs.  H.  .A. 
Davis  and  her  cause  ot  action.  Tbe  plain- 
tiff filed  a  timely  motion  for  a  new  trial, 
which  was  overruled  by  the  trial  court,  and 
In  due  time  proceedings  In  error  were  com- 
menced in  this  court  to  reverse  sncb  Judg- 
ment making  assignments  of  error  as  fal- 
lows: 

(1)  Court  erred  in  overruling  the  plaintiff's 
motion  for  a  new  trial. 
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(2)  Court  erred  Id  orerrallng  demurrer  of 
plaintiff  to  the  evidence  of  Hie  defendants. 

(3)  Erred  In  rendering  Judgment  In  favor 
of  the  defendants  against  the  plaintiff  be- 
cause the  same  was  contrary  to  law  and  con- 
trary to  the  evidence. 

(4)  Court  erred  In  admitting  evidence  on 
the  part  of  the  defendants. 

(5)  En^d  In  refusing  and  ruling  out  com- 
petent evidence  offered  on  the  part  of  plain- 
tiffs. 

(6)  Judgment  was  contrary  to  law. 

(7)  Hie  judgment  was  contrary  to  the  evi- 
dence. 

(8)  Judgment  not  reasonably  supported  by 
the  evidence,  but  contrary  to  the  undisputed 
evidence. 

(0)  Court  erred  in  not  holding  for  and  ren- 
dering Judgment  for  the  plaintiff  for  the 
amount  sued  for  and  In  rendering  Judgment 
against  plaintiff  and  for  the  defendant 

[1.2]  We  have  carefully  examined  the  en- 
tire record,  and  from  the  conclusion  we  have 
reached  from  such  examlnatltm  it  will  not 
be  necessary  to  consider  the  plalntlCTs  as- 
signments of  ertor,  except  the  flrst^  second, 
and  third  thereof,  wbldi  will  be  conaiderea 
tt^ether. 

We  are  In  doubt  as  to  whether  or  not  the 
defendants'  amended  answer  stated  a  defense 
to  the  plaintiff's  causes  of  action,  but  with- 
out deciding  that  question,  we  have  elected 
to  consider  the  cause  upon  Its  merits.  As  be- 
fore stated,  tlie  plaintiff's  petltim  was  in  the 
usual  form,  and  iti  auffidaicy  was  in  no  way 
challeoged. 

The  trial  court  held  that  the  burden  of 
proof  waa  on  the  defendants,  each  of  whom 
were  called  as  witnesses  and  testlfled  in  their 
own  behalf,  and  while  their  testimony  was 
neither  clear  nor  explicit  concerning  the 
transBctlonB  had  with  the  plaintiff,  yet  It 
waa,  in  effect,  that  they  negotiated  two  loans 
from  the  plalntifl  to  secure  which  the  mwt- 
gagea  pleaded  by  the  plaintiff  were  given  vq>- 
(m  Uie  land  therein  described.  The  first  loan 
was  tot  fSOO,  out  of  the  proceeds  of  which 
certain  Indebtedness,  taxes,  and  abstract  fees 
upon  the  land  were  paid,  and  that  Qiey  re- 
ceived therefrom  $204.  The  second  loan  for 
91,000  took  np  the  loan  for  9600,  and  at  the 
time  of  the  ezecution  of  the  note  of  $l,000 
end  Qio  mortgage  to  secure  the  same  they 
gave  the  note  and  mortgage  of  $304.75  sued 
upon  by  the  plaintiff.  The  defendant  Fiord 
Klrkendall,  m  examination  by  his  attorney, 
admitted  that  the  defendants  received  $714 
from  the  proceeds  of  Oie  loans.  A  letter  from 
the  agent  oif  the  plaintiff  at  Ylnita,  OU., 
Geo.  W.  Clark,  Jr.,  which  was  introduced  in 
connecticm  with  the  defendants*  testimony, 
omtalnlng  a  statement  of  the  dlaburaement 
of  the  $500  loan,  showed  that  there  was  paid 
out  of  the  said  loan  United  States  certificate 
from  Muskogee,  $1.60,  Holmes  Bros.'  release 
ot  mortgage,  $113,  taxes.  $21.71,  abstract 
and  recor^ng  in  full,  $17J0,  and  the  balance 


of  $346.09  was  paid  the  defendants  by  cbeefc 
The  same  defendant  testlfled  that  he  applle< 
to  Hr.  dark,  the  plaintiff's  agent,  for  a  nev 
loan  of  $1,000';  that  h^  then  had  a  loan  upoi 
the  land  for  $500. 

The  defendants*  testimony  was  to  the  effeci 
that  as  to  the  proceeds  of  the  second  loar 
the  first  loan  of  $500  was  paid  off,  and  thai 
they  received  $214  in  cash  In  addition  thereto 

The  testimMiy  of  the  i^lntiff  was  deai 
and  explicit,  omslsting  of  the  notes  and.mort- 
gages  sued  on  and  correspondence  betweeii 
the  parties  and  depositions  of  F.  P.  Fliiei*ty, 
who  handled  the  transactions  In  the  office 
of  the  plaintiff,  all  of  which  was  uncontra- 
dicted and  offered  and  admitted  without 
Jectlon  and  established  clearly  the  followln;; 
state  of  facts :   Hie  first  loan  of  $500,  wbich 
was  disbursed  as  hereinbefore  stated,  provid- 
ed for  Interest  at  0  per  cent  per  annum  pay- 
able In  ten  annual  installments.    At  that 
time  a  note  for  $200  secured  by  a  second 
mortgage  was  given,  payable  annually,  and 
evidenced  by  t^  annual  Installments  of  $20 
each,  providing  for  interest  after  maturity  at 
the  rate  of  10  per  cenL    That  some  time 
thereafter  the  defendants  apidled  tor  a  loan 
of  $1,000,  which  loan  was  made  by  the  orig- 
inal plaintiff,  and  that  the  note  of  $1,000 
was  executed  by  the  defendants,  which  drew 
interest  at  the  rate  of  7  per  cent  per  annum, 
payable  annually,  running  for  a  period  of 
ten  years  from  date,  with  a  first  mortgage 
t^on  the  land,  and  that  the  note  sued  upon 
was  executed  together  with  the  second  mort- 
gage up<m  the  premises.  Out  of  the  proceeds 
of  this  $1,000  loan  tbe  first  loan  of  $500  was 
paid  off  and  released,  and  some  expenses  in 
the'way  of  recordhig,  cost  of  abstract  and 
payment  of  taxes,  were  paid,  and  the  balance, 
the  sum  of  $201.39,  was  paid  the  defendants 
in  cash.    Both  of  these  transactlfHis  were 
clearly  and  fully  gone  into  by  the  evidence  of 
the  i^lntlff.  and  the  same  contained  no  taint 
of  usury.   However,  usury  was  not  pleaded 
as  a  defense  in  the  case.    It  was  dearly 
shown,  and  not  disputed,  that  default  had 
been  made,  and  that  the  terms  of  the  mort- 
gage had  been  broken,  and  the  conespond- 
euce  betwem  the  parties  disclosed  that  the 
defendants  had  frequratly  ai^ed  for  an  ^- 
tension  of  time,  made  no  OKnplaint  of  any 
kind  or  diaracter,  but  T^;)eatedly  promised  to 
pay  the  Interest  In  d^ault.  Tbete  was  no  al- 
l^don  in  tbe  answer  of  the  defendants  that 
ttiey  compiled  with  the  terms  of  the  notes 
and  mortgage,  either  by  part  payment  or  full 
payment;  neither  Is  tbm  any  aUegatlon  of 
forgery,  duress,  menace,  or  coerc^  in  the 
exectttim  of  the  notes  and  mortgages;  in 
fact,  the  defendants  admitted  Oie  execntioo 
(tf  the  notes  and  mortgage^  and  alleged  ia 
their  answer  "that  they  wof  for  a  void  and 
fraudulent  coiulderaticHi,  and  a  thlse  state- 
moit  as  to  the  ind^tedness  of  the  defoidants 
to  the  plaintiff." 

Thera  was  an  utter  absence  vi  testimony 
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to  show  any  TOld  or  frandtilent  consideration 
or  for  any  false  statement  as  to  the  Indebted- 
□ess  of  the  defendants  to  the  plaintiff. 

We  bave  searched  the  entire  recwd  dUlgent- 
I7,  and  are  clearly  of  the  opinion  that  the 
Jodgment  of  the  trial  court  is  not  sustained 
by  tlie  evidence  upon  any  theory  or  defense 
eiOier  legal  or  equitable. 

Tlie  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  that  far- 
ther proceedings  be  had  in  accordance  with 
the  Tiews  herein  expressed. 

OWEN,  a  J.,  and  KAN&,  RAINSX,  PITOH- 
FORD,  McNBILL,  and  BAILBY,  JJ^  concur. 


UacTHWAITB  OIL  ft  OAS  CO.  T.  BOLBN, 
DiBtrict  Jadse,  et  al.    (No.  10302.) 

(Supreme  Court  of  Oklahoma.   Dec  2S,  1919. 
Bahearing  Denied  ffeb.  17, 1900) 

(Syllabus       the  Court.) 
L  PBOHismoN  4=93(3)— Wbit  will  not  lib 

Oir  OSDEB  KBB0KE0U8X.T  GBANTIHO  TEMPO - 
BABT  INJimonON  XBOU  WHICH  AFFBIX  lUT 
BE  TAEKN. 

ProhiUtioii  will  not  lie  where  an  infe- 
rior coort,  haviag  jurisdiction  of  both  the  snb- 
ject-matter  and  the  parties,  making  an  errone- 
00a  application  of  the  law,  grants  a  temporary 
injunction ;  an  appeal  lying  from  said  order  to 
the  Supreme  Court,  pending  which  said  order 
may  be  superseded. 

2.  Appeai,  juid  naoB  «=>71(^— Obdeb  obant- 

IHO  TBUPOBABT  HTJUKCTION  IS  BBVUWABLB 

BEFOBB  ITNAI,  JUDaMENT. 
An  order  of  the  diBtrict  coart,  or  a  Judge 
thereof  in  chambersi  allowing  a  temporary  in- 
junction, may  be  reviewed  in  the  Supreme 
Court  before  final  judgment  in  the  case. 

8.  Pbohibztzon  ^10(2),  11  —  Ebbonbous 
cnAZTT  or  niJtnroTioN  n  jitdicuz.  bbbob, 

AnD  HOT  Air  ACT  IS  KZ0B88  OW  JTBISDICTION. 

The  violation  of  the  rules  relating  to  the 
exercise  of  jurlBdiction  does  not,  any  more  tban 
in  any  other  case  of  erroneons  deciaion,  make 
the  action  of  the  court  coram  non  judice.  To 
grant  such  an  injunction  when  the  state  of  the 
case,  tested  hj  the  rules  eBtablished  for  the 
exercise  of  jurisdiction,  does  not  warrant  it, 
is  nothing  more  than  judicial  error.  It  is  not 
an  act  in  excess  of  jnrisdictton. 

Prohibition  by  the  MacThwalte  OU  &  Gas 
Company  against  J.  W.  Bolen,  District 
Judge,  and  tbe  Olty  of  Ada.  Writ  denied. 

Bobt.  Wimbish  and  W.  a  Duncan*  both 
of  Ada,  for  petitions. 

J.,  W.  Dean  and  BL  S.  BatllfT.  botb  of  Ada, 
for  respondents. 


KANE.  J.  This  is  an  original  proceeding 
In  this  court,  commenced  by  the  petitioner 
for  the  purpose  of  obtaining  a  permanent 
order  prohibiting  J.  W.  Bolen,  as  district 
Judg^  from  making  any  orders,  or  from  glr- 
ing  force  and  effect  to  any  orders  heretofore 
made  by  him.  In  a  certain  cause  poidlng  be- 
fore bim.  The  proceeding  In  wbicA  fnrOier 
action  by  the  district  court  Is  sought  to  be 
prohibited  was  an  action  commenced  by  the 
dty  of  Ada  against  the  petitioner  herein  for 
the  purpose  of  forfeiting  its  franchise  as  a 
public  utility,  heret<rfore  granted  by  the 
dty,  for  alleged  breach  of  the  conditions  up- 
on whidi  said  franchise  was  granted.  Upon 
the  flUng  of  the  iwtltlon  in  the  district  court 
to  forfeit  the  franchise,  and  upon  presenta- 
tion of  the  same  In  the  district  court,  a  tem- 
porary injunction  was  issued  restraining  the 
defradant  in  that  action  from  putting  Into 
effect  a  higher  rate  for  its  gas  than  provided 
for  In  the  frandilse,  and  frcmi  further  cozl- 
dactlng  its  buidness  in  Tlolatloa  ot  the  terms 
at  the  franChiBe  until  the  28t3i  day  of  De* 
canbes;  1918,  the  date  said  tonporary  order 
was  made  retumaWei 

After  the  Issuance'  of  this  temporary  In- 
junction, the  petitioner  by  its  counsel  ap- 
peared before  the  district  court,  and  by  way 
of  demnrrer  and  motion  to  dissolve  the  re- 
straining order  challraiged  the  Jurisdiction 
of  tbe  court  to  issue  said  order,  or  to  In  any 
way  Interfere  with  the  petitioner  In  putting 
Into  effect  its  proposed  raise  In  rates  or  to  in- 
terfiore  with  the  conduct  of  its  business. 
Upon  the  court  ruUi^  against  the  def«idant 
upon  Oils  motion  uid  demurrer,  ttils  original 
proceeding  was  commenced  In  this  court 

The  respondents,  anaw^iug,  say  that  the 
relief  prayed  tor  should  not  be  granted :  (1) 
For  the  reason  that  the  district  court,  haying 
]uri8dictl<Hi  over  bolii  the  parties  and  the 
subject-matter  of  the  action  pending  before 
It,  had  full  and  complete  power  and  author^ 
Ity  to  issue  the  orders  complained  of  herein. 
(2)  The  writ  of  pr(A]blti<m  should  not  be  Is- 
sued herein  and  should  not  be  made  absolute 
for  the  reason  that  the  petitioner  has  a 
plain,  adequate,  and  ^eedy  remedy  at  law, 
by  which  it  may  have  corrected  any  errors 
the  trial  court  may  commit  during  the  prog- 
ress of  the  action  pending  before  it 

[1-8]  It  seems  to  us  that  botb  of  these  con- 
tentions are  well  taken  and  well  supported 
by  the  great  weight  of  authority.  In  Pioneer 
Telephone  &  Telegraph  Co.  v.  Olty  of  Bar- 
tlesville,  27  Okl.  214,  111  Pac.  207,  a  case 
somewhat  similar  to  the  one  at  bar,  it  was 
held  that: 

"Prohibition  will  not  lie  where  an  Inferior 
court,  having  jurisdiction  of  both  the  subject- 
matter  and  the  parties,  making  an  erroneous 
application  of  the  law,  grants  an  injunction; 
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an  appeal  lying  from  said  order  to  the  Su- 
preme Oourt,  pending  which  rach  order  may  be 
anperseded." 

In  the  same  case  It  was  also  held  ttiat: 

"An  order  of  the  district  court,  or  a  judge 
thereof  at  chambers,  allowing  a  temporary  in- 
junction, ma7  be  reviewed  in  the  Supreme 
Court  before  final  judgment  in  the  case." 

And  it  Is  no  answer  to  this  to  say  that 
the  order  sought  to  be  prohibited  was  Im- 
jHx>Yidexitly  or  erroneously  Issued.  For  the 
Tlolation  of  the  rales  relating  to  the  exer- 
else  of  Jurisdiction  does  not,  any  more  than 
in  any  other  case  of  erroneous  dedsion,  make 
the  action  of  the  court  coram  non  jndica 
To  exercise  such  Jurisdiction  when  the  state 
of  the  case,  tested  by  the  rules  established 
f<Hr  the  exercise  of  Jurisdictltxi,  does  not 
warrant  it,  is  nothing  more  than  Judicial 
error.  It  1b  not  an  act  in  excess  of  jnrlsdic- 
tioo.  Powhatan  Goal  &  Coke  Co.  t.  Bltz,  60 
W.  \a.  395,  66  S.  B.  2S7,  9  L.  B.  A.  (N.  S.) 
1235. 

In  Uorrison  t.  Brown,  26  OU.  201*  109  Pae. 
237,  where  the  writ  of  prohibition  was  de- 
nied upon  the  ground  that  prohlUtlon  can- 
not be  resorted  to  when  the  ordinary  and 
usual  remedies  provided  by  law  are  avail- 
able, it  was  said: 

"For  the  purpose  of  this  case  It  may  be  con- 
ceded that  the  restraining  order  was  improvl- 
dently  and  erroneously  Issued,  and  ought  to 
be  modified,  and  probU)ition  would  not  lie  for 
the  reason  that  section  6768,  Oomp.  Laws  of 
Oklahoma  1909,  provides  the  defendant  with 
an  effective  remedy." 

The  general  rule  on  this  point  Is  stated  in 
82  Gyc.  612,  aa  follows : 

"Where  the  jurisdiction  of  a  tribunal  rests 
upon  contested  facts,  prohibition  will  not  lie  to 
restrain  it  from  proceeding  in  a  cause  while 
question  of  jurisdiction,  after  being  raised  by 
an  appropriate  pleading  or  objection  remains 
undetermined,  and  although  the  lower  tribunal 
may  in  such  case  err  in  its  determination  of 
the  qaestion  of  jurisdiction,  prohibition  will  not 
He  to  review  such  error." 

The  district  court  undoubtedly  having  Ju- 
risdiction over  the  parties  and  the  subject- 
matter  of  the  action,  we  are  disposed  to 
leave  the  parties  to  their  ordinary  remedy 
by  appeal  for  a  correotion  of  stich  errors  as 
they  may  complain  of  during  the  progress  of 
the  proceeding. 

For  the  reasons  stated,  the  writ  Is  denied. 

OWEN,  O.  J.,  RAINEY,  V.  0.  J.,  and 
PITCHFORD,  JOHNSON,  BIGGINS,  and 
BAILEY,  JJ.,  concur. 


HARKINS  V.  McPHAIL  et  al.   (No.  10986.) 

(Supreme  Court  of  Oklahana.   Jan.  13,  1820- 
Behearing  Denied  Feb.  17,  1820.) 

(SvUabiia  hy  ilic  Court.) 
Appeal  akd  xbbob  ^s»638— E^uhis  oh  case- 

HAOE  WUX  SB  DIBUzaSBD  OH  JtfOTlOH  WUKBX 
'  IT  DOES  HOI  APPEAR  IBLAT  DBraHDAHI  WAS 
PSE8ENT  AT  ITS  BBTTLEICEHT  OB  THAT  HOTICE 
or  TUB  IHEBBOr  WAS  BEBVBD  OB  WAITED. 
A  proceeding  in  error,  brought  to  this  court 
on  a  case-made,  where  it  does  not  appear  from 
the  record  or  otherwise  that  the  defendants 
were  present,  either  personally  or  by  counsel,  at 
the  settlement,  or  that  notice  oC  the  time  there- 
of was  served  or  waived,  or  what  amendments 
suggested,  if  any,  were  allowed  or  disallowed, 
will  bs  dismissed  on  mMi<m  of  defendant  in 
error. 

Error  from  District  Court,  Orady  County ; 
Cham  Jones,  Judge. 

Action  by  Willis  Harklns  against  Van  Mc- 
Phall  and  others  for  possession  of  real  estate, 
for  damages  for  withholding  possession  of 
same,  and  for  rents  and  profits.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

O.  HcCJasland,  of  Atoka,  for  plaintiff  in. 
error. 

B.  D.  Wdbome,  Barefoot  ft  Oannidiael, 
and  Harry  Hammerly,  all  of  ChickaBha,  for 

defendants  in  error. 

KANE,  J.  The  facts  alleged  in  defendants 
In  error's  motion  to  dismiss  are  that  the  pur- 
ported case-made  lUed  herein  and  attached  to 
the  petition  In  error  was  not  signed  and  set- 
tled and  allowed  in  the  manner  provided  by 
law,  for  the  reason  that  defendants  in  error 
did  not  receive  any  notice  of  the  time  and 
place  of  the  purported  settlonent  of  the  case- 
made,  and  were  not  present  at  the  time  of 
such  purported  settlement;  nor  was  notice 
of  the  time  and  fdace  of  settlement  waived, 
or  suggestions  of  amendmoits  to  said  case- 
made  offered. 

These  facts  are  sufficient  for  dismissal. 
First  National  Bank  of  OollinsviUe  v-  Dan- 
iels, 26  Okl.  383,  108  Pac.  748 ;  Richardson 
v.  Thompson,  33  Okl.  ]20, 124  Pac.  64 ;  School 
District  No.  18,  Creek  County,  v.  Griffith  et 
al.,  33  Okl.  6^5,  127  Pac.  258;  Ctobb  &  Co. 
et  al.  v.  Hancock,  31  Okl.  42,  119  Pac.  627 ; 
Southwestern  Surety  Insurance  Co.  v.  Going 
et  al.,  48  Okl.  460,  150  Pac.  488 ;  Wood  et  al. 
V.  King,  49  Okl.  98,  151  Pac.  686:  GuymoD 
Electric  Light  ft  Power  Co.. v.  Spears,  175 
Pac.  347. 

The  motion  to  dismiss  is  sustained. 

EAINET,  V.  C.  J.,  and  JOHNSON,  PITCH- 
FORD,  McNEIU^,  and  HIGGINS,  JJ.,  con- 
cur, 

BAILEY,  J.,  disqualifled,  not  participating. 
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SEIinrBHT  et  aL  T.  JONES  at  aL 
(No.  10100.) 

(Sn^cma  Court  vi  OUalMnUu  Veb.  IT,  1920) 

(SyOoftM  fry  tt«  Ootirt.; 

l5DiA!ra  ^»15(1)  —  Lards  hthebiixo  bt 
n:u.-Bi.ooD  Choctaw  hiitors  noK  fuu>- 
BLOOD  Choctaw  Au:.OTm  au  hot  "bb- 
snxcneD  iuaitdb." 
Lands  inherited  by  fall-blood  Choctaw  In- 
diu  minors  from  a  fall-blood  Choctaw  allottee 
■re  not  "restricted  lands"  within  the  purview 
of  the  pToriso  In  Bection  6  of  the  Act  of  Con- 
gnm  of  Ms7  27,  1008,  prohibiting  the  sale  or 
iacambrance  oi  restricted  lauds  of  living  mi- 
nors, except  by  leases  aathoriied  by  law,  by 
order  of  the  court,  or  otherwise. 

An>Ml  firom  District  Court,  J^erson  Ocran- 
ty;  Cham  Jcmes,  Judge. 

On  second  petition  for  r^KAring.  Former 
opinion  adhered  to,  and  peUtfon  denied. 
For  former  opinl<Hi,  see  180  Pac.  472. 

W.  T.  Dilley,  of  Waurlka,  and  C.  S.  Arnold, 
of  Enid,  for  plaintiffs  in  errOT. 

Hatchett  &  Semfde  and  Utterback.  &  Mao- 
donald,  all  of  Duront,  for  defendants  In  error. 

McNEILU  J.  It  iB  contended  upon  the 
seouid  petition  for  r^earing  that  the  county 
court  had  no  Jurisdiction  and  was  without 
authority  to  sdl  tlie  land  for  the  reason  the 
same  was  restricted  land  of  a  living  minor 
and  by  reastHi  of  the  proviso  of  section  6  of 
the  Act  of  May  27,  1906.  c.  100,  36  Stat  814, 
which  provides  as  follows,  to  wit: 

"Provided  that  no  restricted  lands  of  living 
minors  ahall  be  sold  or  encnmbered  except  by 
lease  aatJiorbed  by  law,  by  order  of  the  ooonty 
court." 

l%Is  court  has  passed  upon  this  Question 
coatrary  to  ttie  ccmtentlon  of  the  defendant 
in  error  In  the  case  of  Chupco  v.  Chapman, 
170  Paa  260: 

"Lands  inherited  by  full-blood  Creek  Indian 
minora  from  a  full-blood  Creek  allottee  are  not 
'restricted  lands'  within  the  pnrview  of  the 
proviso  in  section  d  of  the  Act  of  Congress  ot 
Uay  27,  1008,  pnAihlting  the  sale  or  incam- 
hranee  of  restricted  lands  of  living  minors,  ez- 
oq>t  by  leases  suthoitaed  by  law,  by  order  of  the 
court,  or  otherwise." 

Said  case  was  appealed  to  the  Supreme 
Court  of  ttie  United  States,  and  a  writ  of 
HTor  WB8  doil^  by  said  court  247  U.  S.  506, 
38  Sup.  Gt  427,  82  L.  Ed.  1240.  The  cose  of 
Harris  v.  Bell,  2S0  Fed.  200,  162  C.  C.  A. 
M6,  supports  the  holding  of  this  court  In  the 
case  of  Chupco  t.  Chapman. 

For  the  reason  stated,  the  former  opinion 


BBINX  T.  CANJi'XJfiU) 
(U7  P.) 

Is  adhered  to^  and  the  seoond  petition  foe  i»> 
hearing  Is  doded.  - 


RAINET,  V.  C.  J. 
FORD,  JOHNSON, 
concur. 


and  KANE,  PITCH- 
and   HIGOINS,  JJ^ 


BBINK  T.  CANFIELD  et  aL   (No.  8S37.) 

(Supreme  Court  ot  Oklahoma.   June  17,  1810. 
Behearing  Denied        10. 1020.) 

(ayUahut  by  a«  Court.; 

1.  JiTDOHXHT  «»743C2)  —  Dismissal  wttb 

PUUUDXCB  OH  CEBTAXH  ISSUES  IS  ROT  A  BAB 
AOAZIV8T  HEIB  OT  PZAINTIIT  THESBIN  IN  AK 
ACTIOn  IRVOLVINa  OTHXB  ZB8UBS. 

The  dismissal  with  prejudloe  of  an  action 
brought  by  a  full-blood  Indian  hehr  to  recover 
inherited  allotted  lands,  to  quiet  title,  and  for 
damages  on  account  of  wrongful  detention,  fol- 
lowed by  an  order  of  court  denyiag  an  applica- 
tion to  set  aside  such  dismissal  and  to  reinstate 
the  BcdtMi,  and  from  which  no  appeal  was  taken, 
where,  at  the  time  the  action  was  instituted, 
no  conveyance  of  the  lands  had  been  made  or 
attempted,  and  though  tbereattw  and  prior  to 
the  adverse  order  of  the  court  a  conveyance  was 
made,  and  in  which  action  the  validity  of  the 
deed  was  neither  involved  nor  determined,  may 
not  be  set  Dp  in  bar  of  the  rights  of  the  heir 
of  such  plaintiff  in  a  snit  to  which  she  is  made 
a  party,  and  In  ^icfa  the  validity  of  the  snbse- 
QiWBt  deed  was  a  material  iamn. 

2.  IHDZAIVS  «B27(7>^trD01(BKT  AOAXHST  IN- 
DIAN HOT  avahiAblb  ab  bab  ob  bbtopfel. 

Sttdi  dismissal,  or  any  order  or  judgment 
made  in  the  case  not  associated  with  or  related 

to  the  making  of  a  conveyance  or  the  approval 
thereof,  is  without  effect,  and  void  for  want  of 
authority  in  the  heir  to  thus  divest  himself  of 
title,  and  for  lack  of  power  in  the  court  to  ren- 
der an  effective  judgment  and  hence  Is  not 
available  as  a  defense,  either  as  a  plea  in  bar 
or  as  an  estoppel  in  a  subsequent  action  in 
which  the  mother,  who  succeeded  to  the  estate 
ot  the  deceasad  heir,  la  a  party. 

8.  CANCBIXiTlON  OP  INSTBUMEWTS  ^»4— IW- 
ADBQUACT  OF  C0N8IDBBATI0H  ACCOUFANIZD 
BY  OTUEB  INBQUITABLB  IROIDENTB  AND  BAD 
FAITU  WILL  MOBB  BBADILT  INDUCE  A  COURT 
TO  OBANT  BELIEF. 

Ordinarily,  mere  Inadequacy  ot  considera- 
tion la  not  ot  itself  a  sufficient  ground  to  war- 
rant the  cancellation  of  an  instrument  affecting 
real  estate;  yet  where  the  Inadequacy  is  so 
gross  as  to  shock  the  conscience  and  to  furnish 
satisfactory  and  decisive  evidence  of  fraud,  it 
will  be  a  sufficient  ground  for  canceling  a  con- 
veyance or  contract,  whether  executed  or  execu- 
tory. Where,  however,  the  inadequacy  of  con- 
sideration is  accompanied  by  other  inequitable 
incidents  and  shows  bad  faith,  such  as  cunceol- 
meuts,  misrepresentations,  and  undue  advantage- 
on  the  part  of  the  one  who  obtains  the  benefit 
or  ignorance,  weakness  of  mind,  incapacity, 
pecuniary  necessities,  and  the  like,  on  the  part 
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ot  other,  these  circnmstances,  combined  with 
inadequacy  of  price,  will  much  mfre  readily 
Induce  a  eonrt  to  grant  rdief,  d^euiTe  or  af- 
firmatlTB. 

4.  Deeds  «=>70(6)— Whkbb  becentlt  dis- 
obaboed  qdabdian  pbooubbb  deed  ffioh 

XtlBlCBB  WABD  TOB  WHOXXT  IHADEQOATE 
PBICB  AND  BT  DECEIT,  TBI  HEZB  OK  THX 
WBOnOBD  PABTT  WZZX  BB  OBANTED  BEUKF, 

Oonrti  regard  with  extreme  disfaTor  the 
action  of  parties  in  procuring  a  recently  dla- 
ebBtgei  guardian  to  act  as  agent  for  them  la 
procnrinff,  from  the  lately  .emancipated  minor, 
a  deed  to  lands  inherited  by  him.  Even  though 
proof  of  dependence  on  the  one  side  and  influ- 
ence on  the  other  is  wanting,  where  it  appears 
that  the  deed  was  procured  for  a  price  wholly 
disproportionate  to  the  value  of  tbe  land,  the 
former  ward  being  an  illiterate  fuUblood  Indian, 
addicted  habitaally  to  the  excessive  use  of  in- 
toxicating liquors,  unacquainted  with  land  val- 
nea,  w  the  value  of  land  for  oil  and  gas  pur^ 
poses,  disdiarged  ttom  guardianship  but  a  few 
months  before,  and  who  waa  deceived  as  to  his 
rights  as  an  heir,  the  court  will  unhesitatingly 
grant  the  heir  of  the  wronged  party  relief 
against  those  chargeable  with  such  nncoascioo* 
able  practices. 

5.  Yekvob  Ann  FuiOHAan  ^^^29(1}— Ocm- 
srauonvB  motxcb. 

Svery  person  who  has  actual  notios  of  dr- 
comstanees  sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  and  who  omits 
to  make  audi  inquiry  with  reasMiable  dilig^ce, 
is  deemed  to  have  ctHutrocttTe  notice  A  the 
fact  itself. 

6.  iHDujia  «s»27(6)  —  Bvxonrcn  aaowina 

PAITZBB  HOT  BOHA  ITDI  POBOHASnS. 

Record  examined,  and  held,  that  the  defend- 
ants eadi,  except  O.  Bu  R,  bad  either  actual 
knowledge  or  constructive  notice  of  the  rights 
and  equitiea  of  J.,  who,  as  his  father's  heir, 
shared  in  the  estate  of  his  deceased  half-sister, 
and  are  therefore  not  b<nia  fide  purchasers  for 
value,  entitled  to  protection  against  the  heir  of 
J.  in  a  auit  involving  tbe  validity  of  a  convey- 
ance     J.  in  his  lifetime. 

Error  from  District  Court;  Oreek  Coonty; 
Dmest  B.  Hughes,  Judge. 

Action  by  Lolly  Jack,  through  his  guardian, 
John  Tiger,  against  George  W.  Canfleld,  D 
JL  McDougal,  I*  O.  LyUe,  Charles  J.  Wrights- 
man,  and  others,  with  Intervention  by  Lu- 
sanna  Brink.  Judgment  for  plaintifF  Lolly 
Jack,  and  against  intervener,  dismissing  her 
cross-petition  with  prejudice,  and  in  favor  of 
defendants  McDougal  and  Lytle,  and  Inter- 
vener brings  error.  Judgment  for  McDougal 
and  Lytle  affirmed  and  Judgment  against  in- 
tervener reversed  without  prejudice  to  rights 
of  defendants  Charles  J.  Wrl^tsman  and 
others,  and  cause  remanded  for  furttier  pro- 
ceedings. 

W.  v.  Pryor,  O.  B.  Bock  wood,  and  McDou- 
gal, Lytle  &  Allen,  all  at  Sapnlpa,  for  plain- 
tiffs In  error. 


McOuire  ft  Devereux  and  Chas.  W.  Grimes, 
all  of  Tulsa,  for  defendants  In  error  Gea 
W.  Canfleld,  O.  M.  Lancaster,  CSias.  W. 
Grimes,  J.  H.  Cacy,  JcAm  Z.  Cacr,  Bboda  Ca- 
cy,  O.  M.  CantoHtrary,  Rudolph  Cacy,  Sau  uel 
Waller,  Maurice  B.  Peteet,  Clara  A.  Ryan, 
Walter  L.  Hnnsofn,  J.  8.  Cosdoi,  and  E.  W. 
Slndalr. 

SHARP,  J.  Susie  Crow,  the  daughter  of 
Eemal  JtuA.  and  Slna  Crow,  was  b<wn  In  the 
month  of  October,  18^  and  died  intestate  lu 
the  month  of  Septembw,  1899.  After  her 
death,  her  name  was  duly  enrolled  by  the 
Commission  to  the  Fire  Oirilized  Tribes  as  a 
full-blood  Creek  Indian  dtlsen,  undw  aufhw- 
ity  of  secthm  28  of  the  act  ot  Cmigress  ap- 
proved March  1.  1001  (31  Stat  at  L.  861), 
commonly  known  as  the  Original  OeekAjree- 
ment,  and  during  the  year  IOCS  there  was 
selected  in  her  rlj^t  and  allotted  to  tbe  use 
of  her  heirs  the  south  half  of  the  southwest 
^quartCT  and  the  west  half  of  the  southeast 
auartor  <rf  sectifm  4,  township  18  north,  range 
7  east,  In  what  la  now  Creek  county,  OkL 
Prior  to  his  marriage  with  Slna  Crow,  Ker- 
nid  Jack  was  married  to  Lnsanna  Brink,  at 
which  marriage  one  child,  Wallace  Jack,  was 
bom.  Kemal  Jack  was  also  married  to  one 
Toche  Grayson,  by  wbun  he  had  ime  child, 
the  plalntlir,  Lolly  Jack. 

Slna  Orow,  tlie  mother  of  Susie  Grow,  died 
on  or  about  the  15th  day  of  August,  1890. 
Afterward,  and  during  the  year  1009,  Kernal 
Jade  died.  Some  time  during  the  qirlng  of 
1013,  Wallace  Jack  died.  Tbe  helm  at  Susie 
Crow  on  the  paternal  side  are  Lirily  Jack, 
the  half-brother  of  Susie  Crow,  and  lasauna 
Brink,  the  sole  anrrlTlng  heir  at  law  of  Wal- 
lace Jack,  son  of  Eemal  Jack,  deceased. 
On  February  11, 1915,  Lolly  Jack,  dalmlng  to 
be  tbe  sole  surviving  heir  at  law  of  S^usle 
Crow,  deceased,  through  his  guardian^  Johii 
Tiger,  Instituted  In  the  district  court  of  Creek 
coun^  an  acUOD  against  Qiarles  J.  Wrlc^t» 
man  and  68  other  dtfendants  to  recover  pos- 
sesshm  of  the  lands  allotted  In  the  name  of 
Susie  Crow,  for  damages  in  the  sum  of  $500,- 
000,  and  for  an  accounting  tm  the  oil  and 
gas  produced  and  removed  thonfnxn.  Among 
those  named  as  defendants  were  Geo.  W.  Can- 
ard, Thomas  Mogan,  John  Z.  Cacy,  Walter 
L.  Ransom,  G.  M.  Canterbury,  Bhoda  Cacy. 
Chas.  W.  Grimes,  O.  M.  lancaster,  Samuel 
Waller.  Maurice  IL  Peteet^  and  Caara  A. 
Ryan. 

Leave  of  court  being  obtained  on  November 
16,  1916,  Lusanna  Brink,  alleging  that  she 
was  the  sole  and  only  heir  at  law  ot  Wallace 
Jack,  deceased,  filed  therein  hor  plea  of  In- 
terventifm,  claiming  title  to  the  Susie  Orow 
allotment,  damages  in  Qie  sum  of  91,000,000 
on  account  of  oil  and  gas  removed  fnun  the 
premises,  and  prayed  for  the  cancellation  of  a 
Quitdaim  deed  made  by  Wallace  JadE  during 
his  lifetime  to  John  Z.  Cacy,  and  also  the  can- 
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cdlatton  of  certain  other  instruments  affect- 
ing ber  title  not  necessary  to  set  oat.  Upon 
Issnes  Joined  between  the  original  parties  and 
those  subsequently  made  parties  to  the  suit, 
the  case  proceeded  to  trial,  resulting  In  a 
Judgment  in  JMhy  Jack's  favor  for  an  un- 
divided <Hie-fourth  interest  in  the  lands  and 
tlie  oU  and  gas  royalties,  and  against  Inter- 
vener, Losanna  Brink,  McDoi^l  &  I^tle,  de- 
fendants in  the  suit>  were  given  a  decree  for 
a  one-ei^tb  interest  in  the  lands  and  royal- 
ties accruing  therefrom,  on  account  of  an  at- 
buney's  contract  made  with  them  by  Wallace 
Jack  oa  January  22, 1913.  As  the  only  ai^>eal 
prosecuted  from  the  decree  (rf  the  trial  court 
is  that  of  I^isanna  Brink,  it  is  unnecessary  to 
consider  the  decree  in  other  respects.  No 
attadE  on  that  portion  of  the  Judgment  In  fa- 
vor of  McDougal  A  Lytle  is  made  in  the  pro- 
ceedings In  error  of  Lusanna  Brink  In  the 
s^arate  api>eal  prosecuted  by  her.  Nor  Is 
there  longex  any  controversy  between  Lu- 
sanna Brink  and  L<^ly  Jack,  as  on  March  27, 
1917,  the  parties  named  filed  In  this  court 
their  stipulation  that  the  judgment  of  the 
trial  court  should,  as  to  them,  be  affirmed, 
and  which  stlpulatlcm  was  on  the  same  day 
si^roved  and  Judgment  entered  pursuant 
thereto. 

[1 ,  2]  The  case  here  presented  involves  only 
the  rights  of  Lusanna  Brink,  mother  of  Wal- 
lace Jack,  to  recover  the  estate  that  ascended 
to  Kernal  Jack  upon  the  death  of  his  daugh- 
ter, Susie  Crow,  and  which  at  his  death  de- 
scended to  his  son,  Wallace  Jack.  The  title 
<tf  the  maternal  heirs  and  those  claiming 
throui^  and  und^  them  Is  inv<Hved  and  this 
day  decided  in  case  No.  8798,  Oeo.  W.  Gan- 
flcld  et  Bl.  T.  L<rily  JatA  et  al..  186  Pac.  1040. 
Only  the  title  of  the  paternal  heirs  and  those 
claiming  through  or  under  them  is  involved 
tn  this  case.  At  the  beginning  ot  the  case. 
It  was  contended  by  those  adversely  Interest- 
ed that  the  entire  estate  ascended  to  the 
grandniother,  Orla  or  Fannie  Fnlamn,  and 
aunts,  ICoUle  Tiger  and  Bable  Bamett,  of 
Susie  Crow  and  this  po6itl<Hi  was  Insisted 
upon  hy  tb&n  throughout  the  trial.  It  is  now 
admitted  that  a  <me-half  Interest  In  her  es- 
tate passed  to  her  father,  Kernal  Jack,  and 
consequently  at  his  death,  to  his  heirs  at 
law.  We  may  therefore  enter  uimn  the  ccm- 
■Ideration  of  the  case  with  the  relationship 
of  the  parties  no  Itmger  in  controTeray.  The 
first  question  then  Is:  Did  Lusanna  Brink,  or 
did  her  8<hi,  Wallace  JhOl,  during  his  life- 
time, convey  her  his  one-fourth  Interest  in 
the  estate?  On  the  part  of  plaintiff  in  er- 
ror. It  |8  insisted  that  he  did  not,  while,  m 
the  other  hand,  the  defendants  in  error  Can- 
fleld,  Lancaster,  Grimes,  Canterbury,  Waller, 
Peteet,  Byan,  Bansom,  Sinclair,  Coeden,  and 
the  Oftcys,  malie  the  contention  that  on  ac- 
count of  a  deed  of  conveyance  of  February 
17, 1918,  from  Wallace  Jack  to  John  Z.  Cacy, 
and  the  dismissal  on  the  same  day  of  an  ac- 


against  John  Z.  Cacy,  ThtHnas  Mogan,  Geo. 
W.  Canfleld,  and  "Oral"  Fulsom,  and  which 
action  the  district  court  afterward  refused 
to  reinstate,  as  well  as  by  certain  deeds  made 
by  Lusanna  Brink  to  Lancaster  and  Grimes, 
and  Mogan,  Cosden,  and  Sinclair,  to  a  portion 
of  the  lands,  Lusanna  Brink  had  no  title  and 
was  not  entitled  to  recover. 

All  of  the  heirs  of  Susie  Crow  were  full- 
blood  Creek  Indians.  Hmice  their  deeds  to 
allotted  lands  inherited  by  them  required  the 
approval  of  the  court  having  Jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased 
allottee,  as  h^d  in  the  companion  case  of 
Canfleld  v.  Jack.  The  deed  of  February  17, 
1913,  from  Wallace  Jack  to  John  Z.  Cacy. 
was  approved  by  the  county  court  of  Creek 
county  February  21,  1913,  and  will  be  c<m- 
sldered  later.  On  January  22,  1913,  Wallace 
Jack,  claiming  to  be  the  owner  in  fee  of  the 
lands  allotted  to  Susie  Grow,  entered  into 
a  contract  with  the  law  flno  of  M<iDot^;al  & 
Lytle,  the  purpose  of  which  was  the  Institu- 
tion of  legal  proceedings  for  the  recovery 
thereof.  This  contract  was  executed,  ai^rov- 
ed  by  the  county  court,  and  placed  of  record 
in  the  office  of  the  recorder  of  deeds  of  Creek 
county  on  the  day.  of  its  execution.  On  the  24th 
day  of  January,  1913,  pursuant  to  terms  of 
their  employment,  McDougal  &  Uytle  brought 
suit  In  the  district  court  of  Creek  county  on 
behalf  of  their  client,  Wallace  Jack,  against 
JuSm,  Z.  Cacy,  Thomas  Mogan,  Geo.  W.  Can- 
field,  and  "Oral"  FnlscHn.  The  petition  set 
out  three  causes  of  action;  the  first  In  eject- 
ment, the  secMid  to  quiet  title,  and  the  third 
for  damages  an  account  of  the  unlawful  de- 
tention of  the  premises  by  def«idants.  On 
February  17,  1013,  Jack  filed  in  the  suit  hit 
dismissal  thereof,  with  prejudice.  "Sbla  mo- 
tSoa  was  filed  without  notice  or  knowledge 
thereof  oa  the  part  of  his  attorneys,  lie* 
Dougal  A  Itytle,  and  was  procured  to  be  made 
at  the  instance  <tf  tils  former  guardian,  F. 
S.  Txeler.  On  May  3,  1913,  Wallace  Jack 
filed  his  motion  to  set  aside,  vacate,  and  hold 
for  minght  his  previous  dismissal,  and  to  re- 
Instate  his  cause  of  action  on  the  ground  that 
action  therein  was  brought  about  by  means 
of  intoxicating  Ilqtwrs  furnished  him  by  de- 
fendants, whereby  he  became  Intoxicated  and 
did  not  "know  the  nature,  purpose,  and  In- 
tent of  his  act"  in  filing  the  dismissal  of  his 
suit,  or  of  the  deed  made  cmitemporaneously 
therewith ;  further  charging  that  the  only 
cwslderatlon  paid  him  therefor  was  the  sum 
of  $50,  which  amount  plaintiff  tendered  into 
court.  On  May  31,  1913,  Wallace  Jack's  mo- 
tion to  set  aside  the  dismissal  and  to  reinstate 
his  cause  of  action  was  overruled,  and  no 
appeal  from  the  order  was  ever  prosecuted. 

The  court  below  found,  in  the  trial  of  the 
case  from  w^hlch  the  present  proceedings  th 
error  were  prosecuted,  that  Wallace  Jack 
died  intestate  in  the  month  of  May,  1913,  the 
exact  date  of  his  death  not  being  definitely 
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to  Ma7  Slat,  day  on  whldi  the  order  was 
made  (and  the  evidence  tends  strongly  to 
show  that  he  did),  there  being  no  reTivor  of 
the  action.  The  order,  or  Judgment,  wonld 
probably  for  that  reason  be  void.  Assuming, 
however,  that  Jack  died  on  the  same  day, 
bnt  after  the  order  was  made,  what  Is  Its 
legal  effect?  At  the  time  of  the  lnstttntl<ni  of 
his  action,  It  will  be  remembered  that  JacU 
had  not  given  the  Cacy  deed.  Hence  its  va- 
lidity was  in  no  wise  involved  In  his  snit. 
While  in  the  motion  to  vacate  and  set  aside 
his  dismissal,  and  to  reinstate  his  action,  the 
making  of  the  deed  <hi  February  17, 1913,  was 
referred  to,  It  was  done  only  as  a  mattra  of 
inducement,  and  did  not  put  In  issue  the  ts- 
lldity  of  the  deed.  Nor  did  the  judgment  of 
the  court  refusing  to  set  aside  the  dismissal 
and  to  reinstate  his  action  undertake  to  pass 
upon  the  effect  of  the  deed,  which  as  we  have 
seen,  was  not  made  until  some  weeks  after 
the  suit  was  instituted.  On  June  90,  1811, 
Orla  Fulsom,  claiming  to  be  the  sole  belr  at 
law  of  Susie  Crow,  had  attempted  to  sell  and 
convey  the  entire  tract  of  land  to  J.  H.  Cacy, 
who  In  turn  sold  it  to  his  brother,  John  Z, 
Cacy.  Afterward,  and  on  the  25th  day  of 
March,  1912.  John  Z.  Cacy  had  executed  a 
deed  to  Qeo.  W.  Ganfldd  to  40  acres  of  the 
land,  and  on  August  12,  1912,  Cacy  conveyed 
to  Thomas  Hogan  another  40  acres  out  of  the 
land.  Doubtless  on  account  of  these  convey- 
ances, and  the  prior  claim  of  absolute  owner- 
ship of  Orla  Fulsom,  the  latter,  together  with 
John  Z.  Cacy,  Thomaa  ftfogan,  and  Geo.  W. 
Canfleld,  were  made  defendants  In  the  suit 

It  was  to  determine  his  rights  as  one  of  the 
heirs  of  Susie  Crow,  against  the  defendants 
named,  that  his  suit  was  brou^t,  and  not 
for  a  rescission  of  his  subeeauent  contract,  or 
a  cancellation  of  his  deed.  No  daim  Is  made 
tb&t  the  petition  was  amended  or  the  issues 
other  than  as  tendered  In  the  original  peti- 
tion. Tbe  dismissal  of  Jack's  suit,  a^  the 
order  overruling  his  application  to  reinstate, 
being  set  up  in  bar  of  the  claim  of  the  heir, 
Lusanna  Brink,  by  J<^  Z.  Cacy  and  assigns, 
what  tixea  is  its  legal  effect,  and  does  it  con- 
clude the  latter  of  her  title  as  heir? 

The  inquiry  Is  readily  answered  by  the  de- 
cisions of  this  court  in  Jefferswi  v.  Winkler, 
26  Okl.  653,  110  Pac.  756 ;  Bell  v.  Fitzpatrlck, 
53  Okl.  674, 157  Pac.  334;  and  by  other  eases. 
And  by  the  Circuit  Court  of  Appeals  In  Good- 
rum  V.  Buffalo,  162  Fed.  817,  89  C.  C.  A.  525; 
and  Bowling  v.  United  States,  191  Fed.  19, 
111  O.  0.  A.  561,  the  latter  case  being  affirm- 
ed on  appeal  by  the  Supreme  Court  of  the 
United  States  In  238  U.  S.  528,  34  Sup.  Ct 
669,  68  Ll  Ed.  1080.  At  the  time  Ja<4[*B  suit 
vras  instituted,  there  was  but  one  way  In 
which  he  could  alienate  his  title  to  the  lands 
which  he  had  inherited,  and  that  was  by  a 
deed  of  conveyance,  approved  by  the  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee.  85  Stat  at 
L.  312,  c  199.  While  the  restrictions  had 
been  removed  from  the  lands  In  the  sense  that 


Jack  had  the  power  of  alienation,  it  could 
only  be  consummated  and  made  effectual 
when  approved  as  pointed  out  In  the  forego- 
ing act  of  Congress.  Without  the  making  of 
a  deed,  and  Its  ai^roval,  no  Judgment  could 
be  rendered,  regurdless  of  the  character  of 
the  suit  or  tbe  issues  Jc^ed,  whereby  Jack's 
title  could  be  divested,  he  being  a  full-blood 
Creek  Indian,  and  the  lands  being  lands  al- 
lotted to  his  kinsman,  through  whom,  nprai 
the  death 'of  succeeding  heirs,  his  title  was 
derived.  Nor  could  the  judgment  be  given  ef- 
fect in  a  subsequent  legal  proceeding,  dther 
as  an  estopp^  or  as  ccMistitutlng  a  fbrmer  ad- 
judication of  his  title.  In  other  words,  in 
so  far  as  the  title  to  sudi  lands  was  concern- 
ed, the  Judgment  was  a  nullity,  because  of  a 
want  of  power  in  the  court  to  make  It  Any 
other  view  would  mean  the  circumvention  of 
the  statute  prescribing  the  manner  In  which 
sudi  lands  may  be  alienated,  and  make  nuga- 
tory tbe  acts  of  Congress  prescribing  the  man- 
ner and  terms  of  conveyances  of  allotted 
lands  inherited  by  full-Mood  Indians. 

[3, 4]  The  next  queetl^m  for  our  conslder- 
atl<xi  Is  the  effect  to  be  giv«i  the  Wallace 
Jack  deed  of  February  17,  1913,  to  J<^  Z. 
Cacy.  nils  deed  is  In  form  a  quitidalm  deed, 
and  recites  a  cash  con8lderati(m  of  fSO.  No 
oQier  or  additicmal  consideration  was  in  fact 
paid.  This  deed  Lusanna  Brink  charges  to 
have  been  fraudulently  procured,  and  that 
the  consideration  therefor  was  unconscion- 
able, in  view  of  the  true  value  of  the  lands 
at  the  time.  Borne  years  prior  to  the  making 
of  the  deed  and  on  January  12,  1910,  to  be 
exact,  the  county  court  of  Onek  coonty  had 
ai^lnted  F.  81  Lozler  guardian  of  the  person 
and  estate  of  Wallace  Jack,  then  a  minor. 
Jack  attained  bis  majority  on  October  25, 
1911,  and  on  tbe  6th  day  of  April,  1912,  Ix>- 
aler,  having  filed  his  final  report,  was  dis- 
charged as  his  guardian.  In  her  eupplemen- 
tary  answer  and  reply,  Lusanna  Brink  charg- 
ed that  the  deed  of  conveyance  from  Wallace 
Jack  was  obtained  by  and  through  the  In- 
stigation and  connivance  of  the  *'<daimaats" 
of  the  legal  title  of  the  lands,  and  by  their 
agent,  F.  S.  Loeler ;  that,  because  of  the  pre- 
vious relationship  of  guardian  and  ward. 
Jack  relied  upon  and  tooK  the  advice  of  his 
former  guardian  in  all  business  transactions; 
that  Jack  did  not  know  of  the  .value  of  tbe 
land,  either  for  agricultural  or  oil  and  gas 
mining  purposes ;  and  that  It  was  represented 
to  him  the  Iftnd  was  of  little,  If  any,  value, 
and  that  he  did  not  have  any  interest  there- 
in, as  his  father,  Eemal  Jack,  was  not  an 
heir  of  Susie  Crow.  Tbe  representations  bo 
made.  It  was  charged,  were  at  the  time  known 
by  the  makers  thereof  to  be  false,  but  were 
believed  by  and  relied  on  by  Jack;  and  that 
the  land  at  the  time  was  reasonably  worth 
$100,000,  and  it  was  because  of  the  fraud 
thus  practiced  upon  Jack  that  tbe  quitclaim 
deed  from  him  to  Cacy  was  obtained.  The 
evidence  fairly  tends  to  support  the  charge 
that  not  only  did  Losler,  acting  as  the  agent 
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of  Cacy,  and  perHuips  of  Mt^nn  uid  Canfleld, 
procure  the  execution,  of  the  deed,  under  the 
circo instances  charged,  but  also  Induced  Jack 
OD  the  same  day  to  file  the  dismissal,  and  to 
abandon  Interest  In  the  subsequait  efforts  of 
his  attorneys  to  procure  the  vacation  of  the 
disnilssal  and  the  reinstatement  of  the  case. 
Tb&t  he  was  induced  to  believe  he  had  no  In- 
terest In  the  land,  on  account  of  Cacy  and 
those  claiming  title  to  the  premises  throat 
him.  ia  not  surprista^  and  Onds  strcmg  snp- 
port  in  Ttev  of  the  fiict  that  these  parties 
omsistently  througboat  the  proceedings  in 
the  lower  court  contended  tb&t  the  maternal 
grandmotlier  and  aunts  of  Susie  Crow  In- 
herited the  entire  allotment.  Upon  the  Is- 
sues of  ^nd,  undue  influence,  and  uncon- 
scionable consideration,  the  trial  court  found: 

"The  courts  of  the  state  have  sererely  con- 
demned the  sets  of  Buardians,  and  those  who 
have  recently  been  goardians,  of  Indiana^  in 
obtaining  from  them  deeds,  either  for  theioBelTes 
or  for  and  on  behalf  of  others.  The  court  is 
brought  to  this  conclusion:  That  wtuitever 
dMd  Wallace  Jack  made  to  Oacy  was  obtained 
from  him  through,  the  nndue  influence  of  his 
guardian,  Loxier,  and  that  the  consideration, 
to  wit,  ^SO,  paid  to  Wallace  Jack,  was  xmcon- 
scionable  and  inadequate,  and  that  such  undue 
infiuoice  would  vitiate  the  entire  contract,  so 
far  as  those  persons  who  took  the  deed  have 
notice  of  sudi  lack  ot  consideration  and  undue 
influence.** 

This  finding  of  the  court,  being  a  part  of 
the  record  in  this  case,  though  not  contained 
In  the  case  No.  8793,  Geo.  W.  Canfleld  et  al.  v. 
Lolly  Jack  et  aL,  not  only  correctly  summa- 
rizes the  facts  (of  which  there  Is  little  dis- 
pute), but  states  a  rule  of  law  In  full  conso- 
nance with  the  highest  principles  of  equity. 
In  I>aniel  v.  Tolon,  53  Okl.  66«i  157  Pac  756, 
the  question  of  a  recently  discharged  guard- 
Ian  in  a  transaction  vrith  his  former  ward 
was  under  consideration.  While  the  case  dif- 
fers slightly  from  the  case  at  bar,  In  that 
there  the  former  guardian  himself  purchased 
the  land  of  his  late  ward,  the  rule  Is  applica- 
ble tn  a  case  where  a  former  guardian  is  em- 
ployed as  the  agent  of  others  to  deal  with  the 
recently  emancipated  minor;  the  controlling 
fact  being  that  of  tiie  past  ration  of  depmd- 
ence  and  the  lnfluen<!»  exerted,  and  not  tile 
perstmnel  of  the  parties  tor  whom  the  con- 
tract or  deed  Is  made.  As  said  In  the  Tdcta 
Case,  courts  watch  with  great  Jealousy  trans- 
actions of  guardians  with  their  wards,  or  any 
dealings  between  them  affecting  the  estate 
of  the  ward.  From  the  confldcntial  relations 
between  them,  It  will  be  presumed  that  Uie 
ward  was  acting  under  the  Influoiee  ot  the 
guardian,  and  all  transactltHis  between  thou 
prejudicially  affecting  the  interests  of  the 
ward  will  be  held  to  be  constructlTtiy  fraud- 
ulent. TtdM  preaampti<ni  extends  to  transac- 
tUms  between  them  after  the  guardianship 
has  ended,  but  where  the  influence  remains, 
and  tlie  contnd  and  domlnl(Hi  over  Uie  toimei 
ward's  property  still  oontlnues.  The  general 
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doctrine  ot  equity  applicable  to  the  r^atlon 
between  guardian  and  ward  applies  to  the 
parties  after  the  legal  condition  of  guardian- 
ship is  ended,  and  as  long  as  the  dependence 
on  one  side  and  influence  on  the  other  pre- 
sumptively, or  In  fact,  continues.  Any  con- 
veyance, purchase,  sale,  or  contract  by  which 
the  guardian  derives  a  beneflt  at  the  ex- 
pense of  the  former  ward,  made  after  the 
termination  of  the  legal  relation  but  while 
the  Influence  lasts,  Is  presumed  to  be  Invalid 
and  voidable,  and  In  such  case  the  burdm 
rests  heavily  upon  the  guardian  to  prove  all 
the  circumstances  of  knowledge  frw  consfmt, 
good  faith,  absence  of  influraoe,  which  alone 
can  overcome  the  presumption.  The  proof 
tends  to  show  that  Wallace  Stick  was  addict- 
ed to  the  excessive  use  of  Intoxicating  liquors, 
and  was  in  an  inebriated  conditio  much  of 
the  time.  His  aunt,  "Katie  Painkiller,  SMue- 
tlmes  known  as  Katie  WatSEibe,  testified  that 
Wallace  3&<3s.  died  In  April,  1918,  at  her 
home,  and  In  answer  to  questions  propounded 
her  stated: 

"Q.  Did  yon  see  him  constantly?  A.  Yes,  dr. 
Q.  How  was  be  about  drinking  daring  the  last 
years  of  his  life?  A.  Well,  he  drank  all  the 
time;  I  guess  that  Is  what  killed  him.  Q.  He 
was  almost  constantly  drinking,  was  he7  A. 
Tes,  sir." 

Jennetta  Tiger  testified  In  part  as  follows: 

"Q.  Did  you  know  Wallace  Jack  the  last  year 
of  his  life?  A.  Yes,  sir.  Q.  What  was  his 
condition  as  to  drink  or  otherwlBe?  A,  Why 
be  drank  a  good  daaL  He  was  drunk  over  half 
of  his  time." 

There  was  evidence,  on  the  other  hand, 
that  at  the  time  Jack  executed  the  deed 
he  was  sober.  At  the  time  the  deed  was 
made  the  land  was  worth,  according  to  the 
testimony,  from  ?10,000  to  $20,000.  Some 
of  the  witnesses  valued  it  at  a  much  higher 
value.  The  case,  In  short,  presents  a  situ- 
ation in  which  an  Illiterate  full-blood  Indian, 
recently  discharged  from  guardianship,  who 
was  drunk  a  good  portion  of  the  time,  un- 
acquainted with  land  values,  or  ot  the  value 
of  land  for  oil  and  gas  purposes,  whose  right 
to  an  Inheritance,  through  the  death  of  suc- 
ceeding heirs,  was  denied  him  by  his  former 
guardian,  the  representative  In  bringing 
about  a  dismissal  of  his  suit  of  the  parties 
with  whom  he  was  In  litigation,  and  who 
cmtemporaneously  therewith  made  a  quit- 
claim deed,  which  If  upheld  would  convey 
bis  entire  title  to  sudi  inheritance,  to  one 
ot  his  adversaries  tar  a  nominal  consider- 
ation ot  $60,  while  in  fact  such  heir  was 
the  owner  of  an  unincumbered .  one-fonrUi 
Interest  In  an  estate  worth  from  two  hundred 
to  four  hundred  times  the  price  paid. 

It  does  not  matter  that  Cacy  and  Uiose 
Interested  with  him,  or  claiming  title  to  the 
lands  through  him,  may  have  htmestly  be< 
lleved  that  Jack  had  no  Interest  as  an  heir 
.In  the'lan^,  aa  the  case  does  not  depend 
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Tipon  the  question  of  good  faltb.  If,  Uirongh 
their  agents,  Cacy  and  others  Induced  Jack 
to  believe  that  he  had  no  such  Interest,  then 
a  fraud  was  perpetrated  ui>oq  faim,  irrespec- 
tive of  any  motlTe  whldi  may  have  prompted 
them.  The  case  presents  a  situation  some- 
what similar  to  that  In  Wheeler  t.  Smith 
et  al.,  9  How.  65, 13  I*  Ed.  44.  There  Wheel- 
er sought  to  have  set  aside  a  certain  contract 
or  agreement  by  which  he  had  relinquished 
certain  rights  in  his  uncle's  estate,  and  re- 
frained from  contesting  the  will.  He  had 
been  induced  by  the  executors,  men  of  high 
character,  to  execute  the  agreement.  One 
of  them,  a  lawyer,  advised  Wheeler  that  In 
his  opinion  the  will  was  valid,  and  that  the 
compromise  was  made  to  avoid  litigation. 
Wheeler,  it  seems,  had  studied  law,  but  was 
not  familiar  with  business  altairs,  was  In- 
efflclent  and  dependent,  and  easily  misled, 
especially  by  those  for  whose  ability  and 
character  he  entertained  a  profound  respect 
While  the  court  found  that  the  executors 
acted  under  a  sense  of  duty,  from  a  mis- 
conception of  their  power  under  the  will, 
It  was  held  that  In  making  the  compromise 
the  parties  did  not  stand  on  equal  ground; 
that  the  necessitieB  and  character  of  the  com- 
plainant were  well  known  to  the  execnt<>ra; 
having  the  c<mfidence  expressed  In  the  va- 
lidity of  the  devise.  They  could  hardly  have 
felt  themselves  authorized  to  pay  to  the  com- 
plainant $2S,000  for  the  relinquishment  of 
a  Iffetended  right   It  was  said: 

"It  appears  to  m  that  Qt»  acreement^  mder 
the  drcanutances^  Is  void.  It  cannot  be 
tained  on  principles  which  lie  at  the  founda- 
tion of  a  valid  contract.  The  influences  operat- 
ing upon  the  mind  of  the  complainant  induced 
him  to  sacrifice  his  interest  He  did  not  set 
freely,  and  with  a  pn9er  nnderstan^g  of  bis 
rigltts." 

Ordinarily,  mere  inadequacy  of  considera- 
tion Is  not  of  itself  a  sufficient  ground  to 
warrant  the  cancellation  of  an  Instrument 
affecting  real  estate;  yet  where  the  Inade- 
quacy of  price  Is  80  gross  tiiat  It  shocks  the 
conscioLce,  and  famishes  satisfactory  and 
dedslve  evidence  of  fraud,  it  will  be  a  suffl- 
tSent  ground  for  canceling  a  conveyance  or 
contract  \^etlier  executed  or  «ecutory. 
Paulter  v.  Manuel,  26  OM.  59,  108  Pac.  749; 
Br^ner  v.  Cobb,  8T  Okl.  228,  131  Pac.  1«J, 
L.  R.  A.  1916D,  377;  Bllby  v.  Diamond, 
174  Pac.  758.  The  dlspr<^rtlon  between 
the  value  of  the  land  and  the  price  paid  Jack 
Is  so  great  as  to  shock  the  conscience  of  a 
court  of  equity,  and  to  call  for  Its  active 
interposition  in  aid  of  the  wronged  party. 
Time  and  again  this  coiirt  has  d«iounced 
In  no  uncertain  terms  transactions  of  this 
character  and  afforded  relief  against  those 
gnllty  of  such  practices.  But  we  are  not 
required  to  rest  the  case  upon  mere  loade- 
quacy  of  consideration  alone,  though  gross 
and  unconscionable  It  is,  as  there  are  other 
equitable  grounds  upoa  wbidi  relief  may 


be  afforded.  Where  lhadeqaacy  <rt  consider- 
ation Is  coupled  with  other  inequitable  in- 
cidents, courts  of  equity  will  much  more 
readily  alTord  relief  than  In  cases  depoiding 
on  inadequacy  alone.  When  the  accompany- 
ing inddents  are  inequitable  and  show  bad 
faith,  such  as  concealments,  misrepresenta- 
tions, undue  advantage,  ign(wance,  weakness 
of  mind,  incapacity,  pecuniary  necessity,  and 
the  like  on  the  part  of  the  wronged  person, 
these  drcnmstances,  combined  with  Inade- 
quacy of  price,  will  afford  grounds  for  a 
court  of  equity  to  grant  relief,  defensive 
or  affirmative.  Correctly  speaking,  such 
facts  do  not  constitute  an  absolute  and  nec- 
essary ground  for  equitable  interposition. 
They  operate  to  throw  the  heavy  burden  of 
proof  on  the  parties  seeking  to  enforce  the 
transaction,  or  claiming  the  b^ieflts  of  it, 
to  show  that  the  other  acted  voluntarily, 
knowingly.  Intentionally,  and  deliberately, 
with  full  knowledge  of  the  nature  and  ef- 
fects of  his  acts,  and  that  his  consent  was 
not  obtained  by  any  <^ression,  undue  1d- 
fluoice,  or  undue  advantage  taken  of  his 
condition,  situation,  or  necessities.  Pome- 
roy's  Eq.  Jur.  i  928.  The  Boman  law  adc^ted 
a  fixed  standard  by  whldi  to  determine  all 
cases  of  inadequacy,  whldi  was  one-half  of 
the  real  valu6  of  the  subject-matter  when 
that  consisted  of  immovable  property.  If 
the  price  was  less  than  one-half  of  the  real 
value,  the  sellw  could  compd  ■  the  buyer 
^Iher  to  rescind,  restore  the  thing  and  take 
back  the  price,  or  to  affirm  and  make  up  the 
deficiency.  Code  Ub.  14,  tit  44,  |  2;  Nott 
r.  Hill,  2  Crb.  Cb.  120;  Bnrrowes  t.  Lode, 
10  Yes.  410,  474.  The  French  law  Is  to  the 
same  effect  Sndi  aibltrary  ndee,  however, 
are  entirely  contrary  to  the  spirit  <tf  onr  law 
and  our  methods  of  administering  justice. 
To  conclude  that  Jack  would  have  conveyed 
his  entire  interest  In  his  rldi  estate  to  a 
stranger  tta  ISO,  knowing  and  ai^redatlns 
its  true  value,  la  to  con^ct  him  of  being  a 
fool,  and,  If  a  tod,  surely  his  deed  cannot 
be  binding. 

[S,  I]  Finally,  it  Is  dahned  that  the  de- 
fendants are  innocent  purchasers.  What 
particular  defendants  are  entitled  to  the 
benefit  of  this  defense  counsel  fail  to  make 
clear.  It  is  urged  that  the  following  deeds 
were  made  for  value  and  without  notice  after 
the  deed  of  Wallace  Jack  to  John  Z.  Cacy, 
on  February  17,  1913:  The  quitdalm  deed 
from  John  Z.  Cacy  and  Rhoda  Cacy  to  Chas. 
W.  Grimes  and  O.  M.  Lancaster  of  October 
26,  1914;  the  quitdalm  deed  from  Lusanna 
Brink  and  Katie  FainklUer  to  Chaa  W. 
Grimes  and  O.  M..  Lancaster  to  the  north  80 
acres  of  the  west  half  of  the  southeast  quar- 
ter of  section  4,  township  18  north,  range 
7  east;  and  a  second  quitclaim  deed,  exe- 
cuted on  the  same  day  by  Lusanna  Brink 
and  Katie  PainkUler  to  Geo.  W.  Canfield. 
Samuel  Waller,  Maurice  E.  Peteet  snd  John 
Z.  Cacy  to  the  south  half  of  the  southwest 
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qnrter  of  flw  aooAeut  quarter  of  the  alore- 
tnentloned  Bection;  and  the  qaitdalm  deed 
of  Tbonias  Moean  to  J.  S.  Ooodeii  at  Hay 
X  191B.  The  deeds  from  Brink  and  Pain* 
kOler  were  nerer  approved  hy  tba  coontsr 
comt  and  it  iB  aaffldent  to  way  for  that 
mi  son  Trere  fauffiectdal  to  pass  the  title  to 
the  lands  ttaer^  described.  Tbme  Is  no 
ifflnnatiTe  pleading  setting  up  that  any  of 
the  defendants  were  innocent  pnrchaa«s. 
Prlmarllr.  at  least,  ttielr  defense  was  hased 
on  the  title  acquired  by  them  throngh  oon- 
T^ances  from  the  maternal  heirs,  the  deed 
from  Wallace  JaA  and  the  deeds  from  Lus- 
anna  Brink  and  KaUe  Painkiller  being  takra 
merely  to  vnSA  lltigatl<m,  and.  as  claimed, 
"to  bny  ttieir  peaoe." 

Tbe  Ttgbtt  accorded  a  bona  fide  purchaser 
for  nine  is  an  affinnatlTe  defense.  Bmce 
T.  Orerton,  54  OkL  860;  154  Pac.  S40.  The 
KqoIrementB,  both  as  to  the  pleadings  neces- 
nry  and  the  pnxtf  required  to  estabUsh 
tucb  defense,  Is  Intnestingly  conddered  in 
Boone  T.  Chfles.  10  Pet  177,  211,  »  U  Ed. 
388. 400,  and  Wrlght-Blodgett  Oo.  ▼.  United 
States,  236  U,  S.  897.  85  Snp.  Ot.  830.  09  1^ 
Ed.  637.  In  ordn-  to  omstltnte  one  a  bona 
tide  porchaser,  three  dilngs  mnst  «xlst:  (1) 
A  purchase  In  good  faith;  ^  for  TSlne; 
(3)  wlthoat  notice.  Adams  Oil  ft  Gas  .Co. 
T.  Hodson.  65  Okl.  S80,  165  Pac.  220.  WliUe 
we  recognise  the  rules  necessary  to  establish 
the  rights  of  a  bona  fide  purchaser,  we  are 
not  disposed,  In  the  circumstances  of  the 
case  and  on  account  ot  the  great  amount 
Involved,  to  base  our  opinion  upon  tech- 
nical rules  of  pleading,  or  upon  the  ground 
tbat  the  burden  of  proof  rested  upon  one 
Iiarty  or  the  other,  as  these  qoestlons  do 
not  appear  to  have  been  urged  In  the  trial 
court  We  believe  the  evidence  fully  author- 
izes tlie  cffliclnslon  that  none  of  the  grantees, 
unless  It  be  Clara  A.  Ryan,  in  the  several 
deeds,  were  Innocent  purdiasers.  If,  of 
nxitse,  the  parties  were  bona  fide  purdutsers 
for  value  and  without  notice,  their  rights 
would  not  be  affected  by  the  fraud  of  their 
grantor.  Doye  v.  Carey,  8  Okl.  627,  41  Pac 
432;  Miller  v.  Bamett,  49  Okl.  508,  153  Pac. 

Fletdier  v.  Pedc,  6  Cranch,  87,  .133, 
3  li.  Ed.  162,  177.  In  such  case,  the  fraud 
gives  rise  only  to  a  personal  claim.  Fidelity 
Untnal  Ufe  Insurance  Co.  v.  Clark.  203  U. 
8. 64,  27  Sup.  Ct  19,  51  Ll  Ed.  91. 

Ad  Intelligent  consideration  of  the  rights 
of  tbe  several  grantees  Involves  a  reference 
to  ttie  respective  deeds  taken  by  fhem.  The 
Int  deed  was  that  of  Orla  Fulsora  to  J.  H. 
Cacy  to  the  entire  leo^icre  tract  and  Is 
dated  June  80,  1911.  Second,  the  deed  of 
Uardi  25,  1012,  from  J.  H.  Cacy  and  Lucy 

his  wife,  to  John  Z;  Cacy  to  the  entire 
tract  Third,  the  deed  from  John  Z.  Cacy 
U)d  Hhoda  Cacy,  his  wife,  dated  March  26. 
1912,  to  Gea  W.  Canfleld  to  the  southwest 
•Warter  of  the  southwest  qnarter.  Fourth, 
tbe  deed  of  August  12,  1012.  from  John  Z. 


Cacy  and  Bhoda  Oacy,  Us  Wife;  to  Thomas 
Mogan  to  the  southeast  qnarter  of  the  soalli- 
west  qnarter.  Fifth,  a  quitclaim  deed  of 
January  18.  1014,  by  Hcdly  and  BaUe 
Bamett  to  the  aitire  lO&acre  tract,  and 
which  deed,  except  as  to  the  southeast  quar- 
ter of  the  southwest  quarter,  was  approred 
by  the  county  court  of  Oedc  connty  mi 
MatiSx  3t  IMS,  and  subsequent  order  of 
the  connty  court  oa  FAruary  8,  1916,  ap- 
prored in  its  entirety.  These  deeds  were 
from  tb»  maternal  heirs,  and,  of  course,  did 
not  affect  the  title  of  the  heirs  in  the  pater- 
nal line,  nie  remaining  deeds  were  executed 
aftw  February  21,  1913,  the  date  of  the  ap- 
iworal  of  the  WaUaoe  Jack .  deed:  Qott- 
dalm  deed  of  April  20.  1914,  from  John  Z. 
Oacy  and  Bhoda  Oacy,  his  wife,  to  Geo.  W. 
Oanfleld  to  an  trndlvlded  one-half  ipterest 
in  and  to  tbe  south  half  of  the  southwest 
quarter  of  the  southeast  quarter;  gaitdalm 
deed  of  May  20,  1914,  from  John  Z.  Cacy 
and  Rhodfl  Cacy,  his  wife,  to  Samuel  Waller 
and  Morris  B.  Peteet  to  an  undivided  one- 
fourth  interest  in  and  to  the  south  half  of 
the  southwest  quarter  of  the  southeast  quar- 
ter; special  warranty  deed  at  October  26, 
1914,  from  Jcdm  Z.  Oacy  and  Rhoda  Cacy 
to  Ows.  W.  Grimes  and  O.  M.  Lancaster 
to  the  northwest  quarter  of  the  southeast 
quarter  and  the  north  half  of  the  southwest 
quarter  of  the  southeast  quarter;  quitclaim 
deed  of  May  8,  1916,  from  Thomas  Mogan 
to  J.  S.  Oosden  to  the  southeast  quarter  of 
the  southwest  quarter. 

A  purchaser  of  land,  who  buys  In  reliance 
on  the  record  title,  is  diargeable  with  all 
the  notice  brought  to  him  by  the  records; 
and  if  the  record  contains  matters  that  would 
put  a  person  of  ordinary  prudence  upon  in- 
quiry into  the  nature  of  the  title  of  the  gran- 
tor, or  of  the  rights  and  equities  of  a  former 
owner,  then  the  law  charges  such  purchaser 
with  all  the  knowledge  an  inquiry  vpon  his 
part,  prosecuted  with  reasonable  diligence, 
wonid  have  brouglit  home  to  him.  Daniel 
T.  Tolon,  53  Okl.  666,  157  Pac.  756,  and  cases 
cited.  Section  2926.  Revised  Laws,  provides 
that  every  person  who  has  actual  notice  of 
circumstances  sufficient  to  put  a  prudent 
man  on  inquiry  as  to  a  particular  fact,  and 
who  omits  to  make  such  Inquiry  with  reason- 
able diligence.  Is  deemed  to  have  constructive 
notice  of  the  fact  itself.  What  record  then 
was  there,  or  what  rircumstances  existed 
sufficient  to  charge  notice  of  the  fraud  in 
procuring  the  Wallace  Jack  deed?  The  deed 
on  its  face,  we  have  seen,  was  a  quitclaim 
deed  and  purports  to  convey  160  acres  of 
land  for  a  consideration  of  $60.  The  order 
of  approval  of  this  deed  was  filed  in  the 
county  court  on  February  21,  1913.  and  re- 
corded in  Full-Blood  Record  Conveyances. 
No.  1,  at  page  342,  though  the  date  of  record 
we  have  been  unable  to  find.  L.  J.  Burt 
attorney  at  law.  testified  that  he  represented 
Jidm  Z.  Oacy  in  procuring  the  approval  of 
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the  orlgbial  Orla  FnlMXtt  deed;  that,  after 
tbe  suit  by  Wallace  Jack  was  filed,  Oacy 
and  flie  purttes  Interested  vlth  him  in  the 
lands  came  to  bis  ofOce,  and  procnred  the 
dismissal  of  the  pending  solt  and  a  deed 
ixcm  Ja(^  to  Oacy.  On  cross-ecamlnatlon 
the  vltneas  testiflad  that  Gacj-'s  brofber. 
'imd  pahape  Mr.  Oanfleld  and  Mr.  Hogan," 
were  Interested  in  the  transactioD.  Can- 
field,  being  asked  if  there  was  any  litigation 
on  tta  land  at  the  time  he  boni^t  it^  testifled 
that  "there  was  none  at  the  time  I  boii«ht 
the  first  fortr." 

The  contract  between  Wallace  Jack  and 
McDougal  ft  Lytle  of  January  22,  1018,  was 
both  approved  the  county  conrt  and  filed 
in  the  office  iot  Qie  reoordo:  of  deeds  on  Jan- 
uary 22,  JSIS.  This  ctmtract  recttes  that 
Wallace  Jade  was  the  owner  of  the  lands 
in  ccmtroversy,  though  not  in  possession 
thereof.  Its  purpose  was,  as  disclosed  by 
its  terms,  the  recovery  of  the  lands,  or  at 
least  bis  interest  therein.  The  petitton  filed 
in  the  snit  bron^t  by  him  on  January  24, 
1818,  was  a  nwtter  of  public  record,  as  was 
flie  subsequent  motion  to  vacate  and  set 
aside  the  dismisnl  on  account  of  fraud 
charged  to  have  been  practiced  on  him  by 
the  defendants  in  the  actlm.  After  the  court 
had  overmled  his  motion  to  racate  and  set 
aside  tbe  dismissal  on  May  31,  1018,  and  oa 
the  Sth  day  of  June,  following,  McDougal 
ft  I^tle  brongbt  suit  in  the  district  court 
of  Oredc  county  against  J(An  Z.  Gacy, 
niomas  Megan,  Geo.  W.  Oanfldd,  and  Oria 
FnLsom,  for  the  enforcement  of  th^r  at- 
torneys' contract  with  Wallace  Jat^  In  the 
petition  It  was  charged  that  Wallace  Jack 
was  the  legal  and  equitable  owner  of,  and 
had  the  fee-simple  estate  In,  and  was  entitled 
to  the  Immediate  possession  of,  the  lands 
in  question.  The  instrumeits  mentioned 
were  all  of  record,  and  tbe  McDougal  ft 
Lytle  suit  agalnat  Gacy  pending,  long  prior 
to  the  various  conTeyances  to  Ganfleld,  Wal- 
ler, Peteet,  Orlmee,  Lancaster,  and  Cosden. 
No  new  conreyance  was  ever  executed  by 
John  Z.  Gacy  to  the  40  acres  first  conveyed 
to  Ganfleld,  or  to  the  40  acree  sold  to  Mogan, 
or  to  Gosden,  Mogan's  grantee,  after  Gacy 
had  procnred  his  deed  from  Wallace  Jack; 
hence  the  only  title  which  he  could  have 
conveyed  to  that  portion  oC  the  land  Included 
In  their  respective  deeds  was  whatever  In- 
terest he  had  ao^uired  through  his  purchases 
from  the  maternal  heirs. 

There  was  also  <^  record  In  the  district 
court  of  Greek  county  the  petition  filed  in 
case  No.  3142.  Mollie  Tiger  and  Babie  Bar- 
nett  V.  Geo.  W.  Ganfleld,  John  Z.  Gacy,  Leroy 
J.  Burt,  Roy  Shaha,  Wallace  Jack,  D,  A, 
McDougal,  L.  O.  Lytle,  add  a  J.  Wrlghta- 
man,  wherein  It  was  charged  that  tbe  defend- 
ants, Inclading  Wallace  Jack,  claimed  some 
right,  title,  or  Interest  in  tbe  lands,  adverse 
to  plaintiffs,  and  were  in  adverse  possession 
thereof.  This  case  was  dismissed  on  plain- 


tiffs' motion  on  January  21,  1914^  There- 
after a  motion  was  filed,  and  later  on  an 
amended  motion,  to  set  aside  the  order  of 
dismissal  onjhe  gronnd  of  fraud  practiced 
upm  than  by  J<dm  Z.  Gacy,  Gea  W.  Gan- 
fleld, and  their  agents,  induing  F.  S.  Losler. 
WhOe  tbe  motion  was  ovornled,  an  appeal 
ms  pnaecnted  ther^rom  to  the  Snpreme 
Oonrt,  and  petition  In  error  filed  on  August 
20,  1914,  where  the  cause  remained  pending 
until  settled  by  the  pwtles  on  Martib  27, 1917. 
The  petitiim  in  error  named,  as  a  defendant 
in  error,  Lnsanna  Brink,  sole  heir  at  law 
of  Wallace  Ja^,  deceased,  thoaifb  the  date 
of  her  being  made  a  party  to  the  proceedings 
does  not  appear.  On  the  lAtti  day  of 
tember,  1914,  aU  of  the  hdrs  to  the  Snsle 
Orow  allotment,  other  than  Lolly  Jade,  en- 
tered into  an  agreemait  Inter  seae  and  with 
Ji^  Z.  OacT,  Bhoda  Cac^.  Leroy  J.  Burt, 
Samnel  Waller,  McDoi^al  ft  t^tle,  Maurice 
B.  Peteet^  Geo.  W.  Oanfleld,  Boy  SEbafaa, 
Ira  B.  OoraMus;  Cnara  A.  ^an,  and  Walter 
L.  Banaom  few  a  con^eration  paid  by  O. 
H.  Ganterbnry,  leasee,  for  the  paym^t  of 
delayed  rentals  end  royalties  to  tlie  Ameri- 
can National  Bank  of  Sapnlpa  to  be  by  it  held 
In  trust  poadhig  the  final  terminatloa  of  the 
IltlgatiOD  relating  to  the  lands  In  questioa 
and  the  leases  thereon.  This  otmtract  was 
approved  by  the  county  court  on  Beptembo- 
28,  1914,  and  duly  recorded.  lAe  agreement 
recites  tbat  all  parties  thereto  daim  some 
rl^t,  ttfl^  or  Interest  in  and  to  Oie  lands 
tber^  described,  and  to  cU  and  gas  leases 
thmott,  and  were  engaged  at  the  time  in 
litigating  the  tlUe  toereto  In  the  district 
court  of  Creels,  county.  This  agreement  was 
put  of  record  prior  to  the  taking  of  tbe  deed 
by  Grimes  and  Lancaster  to  the  00  acres  of 
land  claimed  by  tbem,  and  prior  to  the  pur* 
chase  by  Gosden  of  the  Mogan  404U!re  tract 
on  May  8,  191S. 

John  Z.  Gacy,  b^ng  a  party  to  the  trans- 
action through  whicli  his  deed  from  Wallace 
Jack  was  obtained.  Is,  of  course,  bound  by 
his  acts,  or  those  of  bis  autborlsed  agente. 
There  Is  little.  If  any,  question  that  both 
Mogan  and  Ganfleld,  who  were  parties  de- 
fendant In  the  Wallace  Jack  case,  were  par- 
ties to  tbe  transaction.  Indeed,  we  fall  te 
find  wherein  the  witness  Burfs  testimony 
In  this  respect  Is  controverted.  Th^r  only 
title  to  the  south  half  of  the  southwest  quar- 
ter was  obtained  through  conveyances  from 
the  grantee  of  the  maternal  heirs,  as  tbe  sub- 
sequent deed  frtmi  Wallace  JavJl  to  Gacy 
was  voidable,  at  least  as  to  those  having 
knowledge  or  who  were  charged  with  no- 
tice Cft  the  rii^ts  of  Wallace  Jack  or  bis 
heirs.  As  to  the  defendants  Grimes,  Lan- 
caster, Waller,  and  Peteet,  and  CSnfleld's 
undivided  one-half  interest  In  and  to  the 
south  half  of  the  southwest  quarter  of  the 
southeast  quarter,  each  of  them  was  chatted 
with  notice  of  Jack's  title  and  the  tltie  tbat 
passed  to  his  mother,  Lusanna  Brink,  upcm 
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hlfldemiae.  Qlie  record,  to  whldi  we  have  re- 
ferred. If  not  otbera.  fairly  bristles  wltti 
notice  of  tbe  claims  of  the  luin.  The  lands 
were  notoriously  bivolyed  In  llUgatkm.  OH 
and  gas  leases  In  large  munbers  had  been  «• 
ecated  thereon  by  some  of  the  helra,  and 
others  dalmlng  to  be  helm.  It  was  In  order 
to  drill  tbe  lands  and  remove  therefrom  the 
ridi  deposits  of  oil  and  gag  that  the  agree- 
atent  of  September  10,  1914,  was  Jndldonsly 
wtered  into.  This  agreement  was  followed 
br  a  contract  made  between  the  different 
Ittlrs,  attom^s,  lessees,  and  assignees,  with 
C.  J.  Wtlgbtsman,  on  December  1,  1914,  and 
wfaldi  lease  In  part  was  ftsslgned  by  Wrl^ts- 
Btn  b>  David  Onnsbnrg  and  the  SonUiwest- 
em  Petroleum  Company  on  December  9th, 
ft^lowlng.  Prior  to  the  pnrchaae  by  Orlraes, 
he  Ttalted  Sapalpa,  talked  with  Bart  and 
Shaha.  Cacy*s  attorneys,  and  with  Walter 
L.  Ransom,  and  testified  that  he  personally 
gave  four  days  to  an  examination  of  the  ab- 
atract 

ObrioDSly,  defmdants  eitliOT  knew,  m  had 
cmutructlTe  notice  of,  the  facts  attotdlng  the 
maUng  of  tlie  deed  from  Jack  to  Cacy  <m 
Pebmary  17,  1913,,  and  of  I3ie  former's 
rl^ts  In  the  premies.  The  pnt^c  records 
Tere  op^  to  tiiem,  and  the  slightest  examina- 
tion thereof  woold  hare  dlsd(«ed  not  only 
tiie  prior,  bnt  the  snbeequent,  claims  of  Jack 
to  the  lands.  In  tranaactiong  affecting  the 
pn^rty,  the  pnrdiasers  thereof  were  diarger 
able  with  notice  fb&t  he  was  an  hdr,  and 
Mtltled  as  such  to  participate  In  the  en- 
Joymrat  of  his  inheritance,  for  it  is  In- 
cDQibent  on  one  who  is  about  to  purchase  real 
estate  to  ascertain  the  true  owner  or  owners. 
Cp  to  the  very  day  of  his  death,  Jack  had 
asserted  his  claim  of  heirship.  It  Is  true 
that  he  had  fraudulently  been  induced  to 
nmke  a  quitclaim  deed  of  his  h^tage;  but 
this  act  he  promptly  attempted  to  rescind, 
ud  to  retnrn  tbe  miserable  consideration 
paid  bim  for  the  dismissal  of  his  suit,  which, 
tbe  trial  court  found,  "woold  have  rMulted 
in  a  Judgment  decreeing  Mm  to  be  the 
owner  of  an  undivided  one-fonrth  interest 
In  said  lands  In  fee,"  meanli^  thereby  tiie 
Susie  Crow  allotmeuL  The  extension  of  the 
Cnshing  oil  pool  in  the  direction  of  the  Susie 
Crow  allotment  was  Indicated,  and  active 
drilling  In  the  vicinity  commenced  in  the 
taring  of  1914,  and  about  the  time  tbe  second 
Caofleld  deed,  and  the  deed  to  Waller  and 
P«teet,  were  taken,  ^is  was  several  months 
More  Grimes  and  Lancaster  acanlred  the 
^cre  tract  whkb,  It  will  be  recalled,  was 
in  the  latter  part  of  Octobw.  Naturally, 
land  values  were  rapidly  enhancing  In  valu^ 
ud  to  own  land  favorably  located  was  "a 
<muumaatl<m  devouUy  to  be  wished."  As 
^  indloited,  and  m  sobeeqaent  Aevtiop- 
nentB  inoved,  tbe  lands  were  of  great  value. 
Oat  of  the  one-eighth  royalties  coming  Into 
Ok  hands  ot  the  recover  from  the  date  of 
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his  aHWlntmMit  anfl  the  approvfil  of  his 
bond,  July  Ifl^  19ie»  to  Angnst  2,  191S,  tfasra 
has  been  collected  the  sum  of  1880,678.22,  ac- 
cording to  Uie  lacrtver's  rept^  tiled  Angnst 
6, 1918.  Of  conrse^  we  are  to  determine  tile 
case^  not  tbe  present  or  by  tike  subsequent 
value  of  the  land,  bnt  from  its  fiiir  and  rea- 
sonable value  at  the  time.  But  we  have 
aeea  that  no  valuatlfm  placed  upon  the  land 
put  It  at  less  than  flO,000,  while  there  was 
testimony  that  placed  It  at  a  much  larger 
som. 

In  Moore  Sawyer  (0.  C.)  167  Fed.  8261 
nvmeroas  conveyances  made  by  oob  Moors* 
a  Greek  freedman  dtlzen,  were  involved. 
The  land  was  located  in  the  well-known 
"Glenn  Pool"  district  Among  otber  ^  con- 
veyances, Moore  made  to  McCollough  a  qnlt- 
(daim  deed  to  80  acres  of  land  for  f  120.  Two 
we^  thereafter,  McCullou^  cwveyed  to  O. 
M.  Lancaster  by  warranty  deed  for  a  con- 
sideration of  $1,200.  The  land  at  the  time 
was  reasonaMy  worth  |25,000.  The  quit- 
claim deed  was  ordered  canceled  for  fraud 
In  its  procurement,  and  It  was  held  that  the 
purcdiaser  of  the  grantee  in  the  warranty 
deed  was  charged  with  notice  of  the  facts 
which  a  reasonable  inquiry  would  have 
disclosed,  and  was  not  therefore  a  bom.  fide 
purchasear,  but  took  subject  to  the  equities 
of  the  original  grantor.  The  opinion  cites  in 
its  support:  Smith  v.  PhilUpe,  9  Okl.  80i, 
60  Pac  119;  American  Emigrant  Co.. v.  Coun- 
ty of  Wright,  97  U.  S.  339,  24  L.  Ed.  912; 
Simmons  Creek  Coal  Co.  v.  Doran,  142 
U.  S.  437,  12  Sup.  Ct  246,  80  L.  Ed.  1063; 
Pomeroy,  Bq.  Jur.  {  600 ;  23  A.  &  E.  Eucy.  of 
Law  (2d  Ed.)  495. 

We  have  seen  that  plaintiff  in  error  Is  not 
contesting  the  decree  In  favor  of  McDougal 
&  Lytle;  and  that,  pending  the  appeal,  the 
issues  between  Lolly  Jack  and  plaintiffs  in 
error  have  been  adjusted  and  settled.  The 
decree  in  favor  of  McDougal  &  Lytle  will 
therefore  be  affirmed.  As  to  the  question 
of  ad  valorem  taxes  of  the  funds  In  tbe 
receiver's  bands,  presented  by  motion  in  this 
court,  the  trial  court,  upon  a  remand  of  the 
case,  is  directed  to  determine  all  Issues  in- 
volving liability  of  tbe  funds  to  taxation,  of 
which  it  may  have  jurisdiction,  whenevor 
that  question  may  properly  be  triable. 

The  Judgment  of  the  trial  court  that  La- 
sanna  Brink  had  no  interest  In  flie  lands  and 
ttiat  she  take  nothing,  and  that  her  cross- 
petitlm  be  dismissed  with  prejudice,  is  re- 
versed, bnt  without  iH^Judice  to  the  ri^ta, 
as  lessees  or  sublessees,  of  Ohas.  J.  Wrists- 
mail,  Balidi  Hodistetter,  fecial  administra- 
tor of  the  estate  of  David  Ounsburg,  deceas- 
ed,  and  the  Southwestern  Petroleum  Com- 
peny,  under  an  agreement  of  the  parties  of 
September  14,  1914,  and  contract  with 
Wrightsman  of  December  1, 1914,  and  assign- 
ment of  December  9,  1914,  to  Gunsburg  and 
the  Southwestern  Petroleum  Company.  The 
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district  court  will  lake  sucSi  farttier  proceed- 
ings 88  may  be  necessary  or  iftcger  In  tbe 
premises  and  as  may  be  adequate  In  afford- 
ing full  relief  according  to  the  rights  of  the 
TMpectlve  parties. 

All  the  Joetlcefl  ctmcur,  except  OWEN,  a 
7,  not  parUdpadiut. 


MERRITT  et  at.  t.  PARK  NAT.  BANE  OF 
SULPHUR  et  aL  (Na  959S.) 

(Supreme  Court  of  Oklahoma.   Feb.  9,  1920.) 

(SyUahut  hy  the  Court.) 

1.  HOUEBTEAD  «=»57(1)  —  OnE  ASSEBTINO 
HOMESTEAD  OHABAOTU  HAS  BUSDEN  'OF 
PBOVTNO  IT. 

The  burden  of  proTln;  the  homestead  char- 
acter of  land  is  on  the  one  assertiDg  it. 

2.  houebtbad  «=»67  (3)— mobtoaoes  «=9496. 
526(5)  —  Evidence  insufficient  to  show 
icobtaaoed  land  to  be  homestead;  issue 
of  innocent  fubchase  of  note  cannot  be 
saibbd  fob  fibst  time  upon  motioh  to  va- 

OATI  FOBBCLOSITBl!  JUDOUBNT  OB  OBJKCnOir 
TO  OOHFIBMATION  OF  BAIM. 

Tbfi  record  examined,  and  we  find  tiiat  tiie 
eridenoe  l>  not  eaffident  to  imptan  the  lands 
InTolved  with  a  hmnestead  character,  and  that 
whether  or  not  plaintiff  was  an  innocent  pur- 
chaser of  the  note  sued  upon  could  not  be  heard 
upon  a  motion  to  vacate  judgment  or  upon  an 
objection  to  confirmation  of  sale  of  lands  in- 
Tolved. 

(Additional  SyOahua  by  EditoHal  Staff,) 

8.  Homestead  «cs>32— Possbsbxok  and  in- 
tonded  besidence  neceb8axt. 

Where  defendants,  in  a  suit  on  a  note  and 
to  foreclose  a  real  estate  mortgage  securing  it, 
were  out  of  and  never  had  been  in  jwesession  of 
tbe  land,  and  there  was  no  evidence  that  they 
ever  Intended  to  reside  thereon,  or  had  prepared 
to  do  so,  the  contention  that  the  land  was  im- 
pressed with  a  h{Hnestead  diaracter  coold  not 
be  sustained. 

4.  Husband  and  wife  9=9l93— Execution 
OF  hobtoaoe  bt  minob  husband  was  no 
defense  lo  a  fobeoldsubb  wbkbb  z.and 
owned  bt  wife. 
Even  thongh  a  mortgage  on  land  to  secnre 
a  note,  made  by  husband  and  wife,  was  exe- 
cuted by  tiie  husband  while  a  minor,  that  of  it- 
self was  no  defense  to  the  action  to  foreclose 
the  mortgage,  where  the  land  was  owned  by  the 
w.fe  and  was  not  a  homestead,  as  she  could 
have  mortgaged  or  sold  it  witfaont  his  j(^der. 

Error  from  District  Cour^  Pontotoc  Ooyn- 
ty;  Geo.  0.  Crump,  Judge. 

Action  by  the  Park  National  Bank  of  Sul- 
phur, Okl.,  and  others  against  T.  E.  Merritt 
and  another.  Judgment  for  plaintiffs,  and 
defendants,    without    appealing,  protested 


against  the  confirmation  at  Uie  sale^  and  sued 
to  set  aside  the  Judgment  Objection  and 
suit  beard  together,  and  objection  to  confir- 
mation overruled  and  vacation  of  Judgment 
denied,  and  defendants  bring  error.  Affirmed. 

B.  O.  Wadllngton,  of  Ada,  for  jdalntiffB  In 
error. 

Oeo.  U.  Ntcholscni,  of  SnU^nr,  for  defend- 
ants in  error. 

BIGOINS,  J.  The  pUIntifCs  in  error  will 
be  referred  to  as  defendants  and  tbe  defend- 
ant In  error  will  be  referred  to  as  plalntUE; 
they  so  ai^earli^  in  the  trial  court. 

The  plaintiff  sued  defendants  upon  a  prom- 
issory note  executed  by  them  In  the  sum  of 
fltiSO,  and  to  foreclose  a  real  estate  mortgage 
given  to  secure  payment  of  the  same.  The 
defendants  plead  various  reasons  why  tbo 
plalntiCC  should  not  recover.  Tbe  judgment 
of  the  trial  court  was  In  favor  of  the  plain- 
tiff on  both  the  note  and  mortgage.  There 
was  no  appeal  from  this  Judgment  The  real 
estate  covered  by  the  mortgage  wag  by  the 
sherlfC  advertised  and  the  return  made  to  the 
court  as  by  law  required.  In  the  meantime, 
however,  tbe  defendants  brought  a  suit  to 
set  aside  the  Judgment  rendered  against 
them,  and  when  the  confirmation  of  sale  came 
on  to  be  heard  protested  against  the  confirma- 
tion. Tbe  suit  to  set  aside  the  judgment  and 
objections  to  tbe  confirmation  by  agreement 
of  the  parties  were  beard  by  the  trial  court 
at  the  same  time.  Tbe  court  refused  to  set 
aside  the  Judgment  previously  rendered,  over- 
ruling the  objection  of  deffflidants  to  tlie  con- 
firmation, and  confirmed  the  sale,  from  which 
Judgment  an  appeal  has  been  taken  by  de- 
fendants to  this  court 

[1 ,  3,  4]  The  first  assignment  of  error  is  that 
the  court  erred  In  holding  that  the  mortgage 
in  Question  was  not  void,  for  the  reason  that 
the  land  covered  by  It  was  the  homestead  of 
the  family;  title  thereto  being  In  the  wife, 
and  the  husband  not  being  21  years  of  age  at 
tbe  time  he  Joined  in  witD  her  In  the  execu- 
tion of  tbe  mortgage.  Waiving  the  question 
whether  or  not  this  issue  could  be  heard  In 
the  motion  to  set  aside  tbe  Jndgmoit  or  ob- 
jections to  the  confirmation  of  the  sale,  we 
will  say  that  If  the  land  in  questloa  was  not 
tihe  homestead  of  the  defoidants  then  it  Is 
Immaterial  whether  or  not  the  husband  was 
of  age  at  the  time  he  executed  the  mortgage, 
for  the  reason  that  the  wife  could  have  mort- 
gaged or  cwveyed  the  same  without  him  join- 
ing therein.  The  only  evidence  In  tbe  record 
which  would  throw  any  U^t  on  tbe  issue 
whether  or  not  the  land  invojlTed  was  the 
homestead  Is  a  stipulation  entered  into  by  tbe 
parties  to  this  suit  whidi  Is  as  follows: 

"It  is  further  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  land  in 
controversy  has  never  been  occupied  by  the  de- 
fendants before  or  after  the  institntioa  <rf  the 
suit  to  foreclose,  except  by  tenants." 
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Tbe  tniiden  of  proTiog  the  homeetead  diar- 
aetOT  of  tlie  laada  InTolved  la  upon  the  par- 
ties asserting  It,  which  parties  In  this  case 
axe  the  defeodants.  Steel  t.  Robertson,  75 
Art  228,  87  8.  W.  117;  GlHesple  v.  Pulton 
OU  &  Oas  Co.,  236  111.  188,  86  M.  IS.  219.  In 
this  case  the  d^endants  were  out  of  and  had 
never  been  In  possession  of  the  lands  In- 
Tolyed,  and  there  Is  no  evidence  tending  to 
^ow  that  they  ever  intended  to  reside  there- 
on  or  that  -they  had  made  preparation  or 
evinced  any  Intentlcm  of  so  doing.  There  can 
be  no  tL<Muestead  where  such  Is  lacking.  Mc- 
Cray  v.  Miller,  184  Pac.  781,  not  yet  officially 
rojorted.  We  therefore  And  that  even  thou^, 
the  mortgage  to  the  lands  In  question  was 
executed  by  the  husband,  ^oogh  a  minor, 
that  is  within  Itself  not  a  defense  to  the  ac- 
tion to  foreclose  the  mortgage,  for  the  reason 
that  the  la;id8  were  owned  by  his  wif^  and 
that  the  same  was  iiot  a  homestead.  Ste 
could  have  mcnrtgaged  ot  sold  the  same  with- 
out blm  Joining  therelD. 

[2]  The  next  asaigniflent  ot  error  1b  that 
the  court  erred  in  refusing  to  hear  evidence 
to  prove  ttiat  the  plaintiff  was  an  innocent 
purcSiaser  of  the  note.  On  proper  pleadings 
it  would  have  been  permisdble  to  prove  such 
a  fact  at  the  time  the  judgment  <m  Uie  note 
and  mcwtgage  was  Altered,  bat  this  evldMice 
is  not  a  statntocy  gHKmd  to  set  aside  a  Judg- 
ment prevloosly  entered,  and  cannot  be  ood- 
iddered  by  a  oonrt  npon  an  objection  to  the 
conflrmatl<»i  of  Hie  sale,  for  If  there  Is  merit 
in  this  contention  then  the  matter  should 
have  beai  presoited  to  the  trial  court  at  the 
time  the  Judgment  In  the  main  Issue  was  en- 
tered. 

^lUimea. 


CHIGAGO,  B.  I.  &  O.  RY,  CO.  t.  JONES. 

(No.  8921.) 

(Supreme  Conrt  of  Oklahoma.    Feb.  3,  1920.) 

(Syliabiu  ly  the  Court.) 
1.  CAiuns  «=»316(7)  —  Rx8  IPSA  ixxjuituh 

DID  KOT  AITUZ  TO  FASSEZron  INJUBKD  BT 
CDAia  WHICH  EXB  COHPJLlTXOIf  WAS  EITDEAV- 
OBINa  TO  BEVKBSB. 

Where  a  passenger  npon  a  railway  train 
sties  to  recover  for  personal  injuries  alleged  to 
have  l>een  received  on  account  of  a  defective 
chair,  and  by  allegation  specifically  diarges 
that  the  patent  device,  or  other  appliances,  on 
fisid  chair  used  for  taming  over  the  back  of  said 
chair  was  broken,  out  of  fix,  so  worn  that  tbe 
bad^  of  the  diair  oonld  not  be  turned  over  as 
it  was  intended  that  It  sfaonld  be,  and  offered 
no  proof  reascnably  tending  to  support  snch 
aUegaticHis,  and  in  the  absence  of  such  proof  it 
is  held  that,  on  the  plaintlFa  proving  that  she 
received  injnrtes  by  being  struck  in  her  face 
by  the  back  of  the  chair  while  the  same  was  re- 
versed by  a  traveling  companion  by  continued 


efforts  and  with  great  force,  the  Juiy  was  not 
varranted  in  presuming  that  the  plaintifE  was 
injured  through  the  negligence  of  the  defendant ; 
that  the  doctrine  of  res  ipsa  loquitur  did  not 
aroly. 

2.  Casbibbb  «=>318(3)— Btidbncb  held  not 
to  8upp0bt  vebdiot  fob  fasbekgeb  btbuck 
bt  a  ohaib  the  back  or  which  heb  cou- 
fanion  was  bmdkatobmg  to  betebsb. 
Record  examined  and  held,  that  the  evidence 
does  not  reaaooably  tend  to  support  the  verdict 
of  the  jary,  and  the  judgment  is  reversed  and 
the  canse  remanded  for  a  new  triaL 

Appeal  from  District  Court,  Jefferson  Gtnm- 
ty;  Cham  Jones,  Judge. 

Action  by  Jennie  Jones  against  the  Chicago, 
Rock  Island  A  Onlf  Railway  Company.  Ter- 
dict  and  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  cause  remanded 
f «■  a  new  trisL 

O.  O.  Blake  aqd  B.  J.  Boberts,  both  of  El 
Beno,  W.  H.  MoOTe,  of  McAlester,  and  K.  W. 
Shartd,  of  Oklahoma  City,  for  plaintiff  In 
error. 

Bridges  &  Vertrees,  of  Waurlka,  for  de- 
firadant  in  error. 

JOHNSON,  J.  [2]  This  action  was  com- 
menced by  the  defendant  In  error,  herelnaf^ 
styled  the  plaintiff,  against  the  plaintiff  In 
«rror,  hordnafter  styled  the  defendant,  to 
recover  images  tot  an  Injury  sustained  by 
the  plaintiff  whiles  a  passenger  upon  one  of 
Gie  trains  of  the  defendant  The  record 
shows  that  the  plaintiff,  accompanied  by  two 
lady  friends,  was  a  paBsenger  on  defendant's 
train  from  Bowie,  Tex.,  to  Terra!,  Okl. ; 
that  the  plaintiff  had  with  her  several  par- 
cels; that  she  occnpied  a  chair  car  facing 
north  and  ber  two  companions  occnpied  the 
two  dialrs  Immediately  in  ftont  of  her; 
that  the  chairs  were  so  constructed  that  they 
could  be  turned  at  will  so  as  to  face  either 
direction;  that  shortly  after  leaving  Bowie 
one  of  the  plaintiff's  companions  turned  the 
chair  she  was  occupying  so  as  to  face  the 
plaintiff  and  the  rear  of  the  train;  that  in 
so  turning  the  chali  she  experienced  but  lit- 
tle difficulty.  The  back  of  the  chair  turned 
completely  over  In  turning  so  as  to  face  the 
opposite  direction.  When  the  plaintiff  and 
her  companion^  arrived  at  their  destination. 
It  became  necessary  for  the  seat  which  had 
been  reversed  to  be  turned  back  so  as  to 
enable  the  lady  occupying  the  Inside  seat  to 
get  Into  the  aisle.  The  plalntlfTs  companion 
found  great  dlfflculty  In  reversing  the  chair 
at  this  time.  She  testified  that  she  was  oc- 
cupied In  attempting  to  reverse  the  chair 
some  four  or  five  minutes.  In  the  mean- 
time the  plaintiff  was  stooping  down  gather- 
ing her  parcels  from  the  floor  of  the  coach. 
While  she  was  so  engaged,  and  her  com- 
panion was  continuing  in  her  efforts  to  turn 
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the  cbftlr,  flie  cbair  turned  over  with  con- 
Bidwable  force,  strlktns  flie  plaintiff  od  the 
noe^  and  infltetlns  the  Injuries  oomiOatned 
of. 

Tbe  all^tloDa  of  negligence  contained 
In  petition  of  the  plaintiff  are  as  follows : 

"That  the  patent  deTtoB.  or  other  appliances, 
on  said  chair  Cacfaig  diis  i^aintlff  used  for  tam- 
ing oTer  the  back  of  Baid  cfasir  was  broken,  oat 
of  fix,  so  worn,  and  in  such  condition  that  the 
back  of  said  chair  coald  not  be  turned  over,  as 
it  was  Intended  that  it  shoald  be,  and  for  whidi 
it  was  constructed,  without  great  force  and 
effort  by  reason  of  said  defects  used  in  tbe  con- 
struction of  said  chair,  or  by  reason  of  patent 
derlccB  or  appliances  used  in  taming  said  diair 
being  out  of  fix,  so  worn  or  brokEen,  irtiich  Is  to 
this  plaintiff  unknown." 

On  bdialf  chC  tlie  defimdant^  the  condtietor 
testified  to  examining  the  c3ialr  after  tbe 
accident  and  finding  It  In  propor  csmdltkm. 
The  car  Inspector  testified  that  the  chalzs 
woe  In  perfect  con^tlw. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff and  Judgment  was  rendered  th««on,  to 
reverse  which  the  defendant  prosecutes  Chis 
proceeding  In  error.  The  defendant  presets 
only  one  assignment  of  error — that  the  rec- 
ord contains  no  evidence  of  negligence  on 
tbe  part  of  the  defendant 

[1]  The  defendant's  contratlona  under  this 
proposition  are:  That  the  doctrine  of  res 
Ipsa  loquitur  doea  not  apply  (a)  because,  hav- 
ing alleged  specific  acts  of  negllgmce  and 
having  failed  to  prove  them,  she  could  not  re- 
cover under  the  doctrine  by  Invoking  general 
negligence;  and  (b)  because  under  the  facts 
as  alleged  the  doctrine  of  res  Ipsa  loquitur 
is  not  applicable.  The  plaintiffs  evidence  did 
not  tend  to  prove  the  specific  acts  of  negli- 
gence alleged  In  her  petition,  that  the  chair, 
the  patent  device,  or  appliances  were  brcdien, 
out  of  fix,  or  in  a  worn-out  condition;  It 
showed  that  the  accident  was  occasioned  by 
the  act  of  another  than  the  defendant.  The 
conductor  teetifled  to  examining  the  chair 
after  the  accident  and  finding  It  in  proper  con- 
dition, and  the  car  Inspector  testified  that 
tbe  chair  was  in  perfect  condition.  This 
being  the  state  of  the  evidence  under  the  al- 
legations of  tbe  plalntUTs  petition,  she  having 
failed  to  prove  the  specific  acts  of  negli- 
gence alleged  and  Introduced  no  evidence 
tending  to  prove  tbe  same,  was  the  Jury  en- 
titled to  Infer  negligence  upon  the  mere 
pnxtf  that  an  injury  occurred?  To  allow  a 
.  recovery  under  such  circumstances  would 
necessitate  Invoking  what  the  law  denmnl- 
nates  the  doctrine  of  res  Ipsa  loquitur.  In 
discussing  this  doctrine  in  6  Thompson  on 
Negligence,  S  7635,  the  author  says : 

-  "Sometimes  the  duty  which  the  defendant 
owes  to  the  plaintiff  is  of  audi  a  nature  that 

.  pRxrf  that  the  accident  happened  to  the  plaintiff 
onder  certain  circnmstances  will  be  of  sach 
legal  value  ss  to  afford  evidenoe  of  nagUgenea 


on  the  part  of  the  defendant,  and  make  out  a 
prima  fade  case  in  favw  of  the  plaintiff,  nils 
is  the  doctrine  of  res  ipsa  loqaltar,  and  It  is 
not  applied  unless  the  thing  canalnc  the  acci- 
dent iacta.  Und  whidi  dose  not  wdinarily  oe- 
car  if  dne  care  has  been  exercised.'' 

Counsel  for  Oie  defendant  has  called  our 
att^tltm  to  nnmerons  dedidomi  of  conrta  of 
last  resort  where  this  doctrine  has  been  dl»- 
cussed  and  its  application  doiled  where  tbe 
facta  were  similar  to  the  facts  lii  tbe  instant 
case. 

The  case  of  Benedicfc  v.  Fotta^  88  Hd.  S2. 
40  AU.  1067, 41  li.  B.  A.  4t8,  was  a  case  where 
a  passenger  in  a  car  was  Injured  wbHe  the 
car  was  passing  ttavugtx  a  tunnel  toe  a  dis- 
tance of  about  ISO  feet  The  plaintiff  Ml 
and  was  injured;  the  car  was  not  derailed; 
ttiere  was  no  defect  in  the  car  or  tmmel,  and 
no  other  passenger  was  injured  -and  no  ex- 
planation given  as  to  tbe  cause  ot  the  aod- 
dent  Tbe  trial  court  directed  a  verdict  few 
the  defendant  Tbe  court,  affirming  the  Judg- 
ment said : 

"All  that  is  certain  is  that  he  was  injured  in 
aome  way,  and  he  asks  that  tbe  Jury  may  be 
allowed,  In  absence  of  all  explanatory  evidence, 
to  infer  that  some  act  of  a  negligent  <Aaracter, 
for  which  the  appellee  Is  reqwnsible,  caaaed 
the  Injury  sustained  by  fhe  appellant  No  ease 
has  gone  to  that  extent  and  no  known  principle 
can  be  dted  to  sanction  sndi  a  position.  There 
have  been  no  cireomstances  shown  which  fur- 
nish the  foundation  for  an  Inference  of  negli- 
gence, and  the  circumstancea  which  have  been 
shown  obviously  do  not  bring  the  case  within 
the  doctrine  of  res  ipsa  lognitar." 

Tim  case  of  Price  ▼.  St  L.,  I.  M.  ft  S.  Bj. 
Co..  75  Ark.  479,  88  S.  W.  67S.  112  Am.  St. 
R^.  79,  was  a 'suit  by  the  widow  and  cbildrai 
to  recover  damages  for  the  death  of  the  de- 
ceased, who  had  boarded  (me  of  detendante 
trains  in  an  Intoxicated  condition.  During 
the  course  of  the  Jonmey  the  conductor  miss- 
ed the  passenger  from  the  train  and  wired 
back  that  be  bad  lost  a  passenger.  Deceased 
was  found  dead  on  or  beside  the  trade.  No 
one  saw  him  leave  the  train  and  tbe  manner 
of  hie  death  was  a  matt»  of  8peca1aU<m. 
There  was  a  Judgmoit  for  the  defendant  and 
the  plaintiff  appealed.  In  affirming  the  judg- 
ment the  Supreme  Court  of  Arkansas  held: 

"The  doctrine  of  res  ipsa  loquitur  does  not 
apply  in  cases  where  the  accident  or  injury,  un- 
explained by  attendant  drcumstaaces,  might 
as  plausibly  have  resulted  from  negligence  on 
the  part  of  the  passenger  as  tha  carrier.  Nor 
is  It  applicable  to  the  death  of  a  passenger  that 
comes  by  reascm  of  circumstancea  and  condi- 
tions that  are  perstaial  and  peculiar  to  him, 
and  not  by  reason  of  any  management  of,  or  ac- 
cident to,  or  condition  In,  tbe  train  itself  over 
which  the  carrier  has  exclusive  ctmtrol.  The 
true  rule  would  seem  to  be  that  when  the  In- 
jury and  circumstances  *  *  *  ue  so  unusu- 
al, and  of  such  a  nature  that  it  could  not  well 
have  happened  without  the  company  being  neg- 
ligent, or  when  it  Is  caused  hy  SMnechiag  cm- 
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Bccted  witb  tbe  c^n^nuat  or  opsratiou  of  tbe 
road,  over  wUdi  tilie  ^omputr  luu  entire  con* 
irol,  a  ivemmptlon  ftf  ne^Ugeace  nstiaUy  aria- 
n  from  proof  of  snch  facta,  in  tbe  absence  of 
injthiug  to  tbe  contrary,  and  the  bordoi  la  then 
cast  upon  the  company  to  show  that  ita  negli- 
seace  did  not  caose  the  injury." 

In  the  case  of  Goaa  t.  Nortta^^  Pacific  B. 
R.  Co.,  48  Or.  439,  87  Fac  149,  the  plalntlfr. 
a  pass«iger,  started  to  step  out  on  the  plat- 
form to  await  an  opportunity  to  enter  the 
toilet,  and  while  be  was  passing  out  put 
Ms  hand  on  the  door  frame  to  steady  himaelf, 
when  the  docHr  suddexily  closed,  crushing  his 
fingOT.  Tbe  trial  court  directed  a  Terdict  for 
tbe  defeudaot  and  the  Supreme  Ckmrt,  af- 
firming tbe  oase^  used  ttief<dl<nrlng  language: 

"It  is  doabtftil,  therefore,  whether  the  rale 
can  be  allied  in  Hie  case  at  bar.  The  car  door 
wbich  caused  the  injury  to  the  plalntitr  was 
not  under  the  ezcluBive  control  of  the  defend- 
aut,  but  was  being  constantly  used  by  passengers 
boarding  and  alighting  from  the  train  and  in 
going  from  <Hie  car  to  another,  and  there  is  no 
endeAce  that  it  was  or  had  been  opened  or  fas- 
tened by  the  defendant's  employes,  and  not  by 
a  passenger.  Nor  is  there  any  testimoi^  that 
the  accident  was  due  to  a  defect  In  the  door 
or  the  fastening  or  tbe  unusual  movement  of 
the  train.  There  was  therefore  no  proof  of  any 
fact  or  circumstance  attending  tbe  accident  from 
which  an  inference  of  negligence  could  be -drawn. 
Tbe  case  as  made  was  similar  to  that  of  a 
passenger  injured  by  the  falling  of  a  car  win- 
dow, in  whidi  case  it  baa  been  held  that  mere 
proof  ot  the  injury  raises  no  presumption  of 
negligence  against  the  defendant.  Fatdkner  t. 
Boston  &  Maine  ft.  Oo.,  187  Mass.  254,  72  N. 
E.  976;  Stiembel  v.  Brooklyn  Heights  R.  Co., 
1110  App.  DiT.  23],  96  N.  T.  Supp.  903." 

Hie  following  cases  hold  to  the  same  ef- 
fect: Hayman  t.  Penn.  B.  Co.,  118  Pa. 
508,  11  AO.  810 ;  Ellinger  y.  Phila.  W.  ft  B. 
R.  Cc  163  Pa.  213,  2S  Atl.  1132,  34  Am.  St 
Rep.  697;  Oraeff  t.  Phila.  ft  R.  R.  Co..  161  Pa. 
230.  28  AtL  1107,  23  Ll  R.  A.  606,  41  Am.  SL 
Rep.  885;  L'Hommedieu  t.  Delaware,  L.  ft 
W.  B.  Co.,  258  Pa.  115, 101  AH.  933 ;  Dumas  v, 
K.  ft  T.  By.  Oo.  (Tei.  Olv.  App.)  43  S. 
W.  908 ;  Penn.  B.  R.  Co.  v.  MacKiuney,  124 
Pa.  462,  17  Atl.  14,  2  L.  R.  A.  820.  10  Am. 
St  R«p.  601;  Tliomas  v.  Phila.,  etc.,  By.  Co., 
148  Pa.  180,  23  AtL  989,  15  I*  B.  A.  416; 
Spencer  v.  Chicago,  M.  ft  St  P.  By.  Oo^  106 
AVla.  311*  81  N.  W.  407 ;  Stlmson  t.  MUwan- 
kee^  eta.  By.  Co.,  7C  Wis.  881,  44  N.  W.  748. 

Counsel  for  {talntUE  dtea  but  two  cases  in 
Ihelr  brief :  The  case  of  Morgan  t,  Chesa- 
peake ft  Ohio  By.  Ca,  127  Ky.  4S8, 106  8.  W. 
9«1,  IfiX.  B.  A..(N.  B.)  m  16  Ann.  Oaa.  606. 
whldi  wM  a  denllmflnt  eaaa,  cftnaed  by  a  do* 
teMve'  axle  wblch  broke  and  wrecked  the 
car  In  whldi  the  plaintiff  was  a  paneogar. 
The  cose  of  Meier  t.  Penn.  B.  Co,  64  Pa.  22S, 
8  Am.  Btp.  S81,  wkldi  was  a  bnricen  axle 
case,  nium  tbae  was  a  verdict  for  the  de- 


Xbe 


fendftnt  wUdi  waa  Aflltmed.on  appeaL 
ayllabDB  la  as  follows: 

"When  a  railway  car  is  perfect  in  appear- 
ance, but  imperfect  from  some  latent  defect, 
which  tbe  utmost  skill  and  care  could  neither 
perceive  not  provide  against,  the  railway  com- 
pany ii  not  responsible  for  injuries  to  a  pas- 
senger arising  from  the  breaking  of  an  axle  of 
the  car  while  running  at  a  proper  speed  upon  a 
well-eonatmcted  road." 

The  latter  case  supports  the  contention  of 
the  defendant  In  the  Instant  case  and  la  in 
line  with  the  antbcnitlea  dted  by  It  sopra, 
and  the  Acts  of  the  former  cue  are  dearly 
distinguishable  trom  those  In  the  Instant 
case.  No  case  has  beoi  dted  and  we  have 
found  ntHie  that  announces  a  different  rule 
than  that  announced  by  the  auUuNrltlea  by 
ttie  defendant,  8uin«. 

There  being  no  evidence  reasonably  tendl:^ 
to  sustain  the  j^intUTs  auctions  of  negli- 
gence and  the  verdict  of  the  jury,  the  Jbdg- 
m^t  of  the  trial  court  Is  Aversedt  and  tb» 
cause  ronanded  for  a  new  trlaL 

OWEN,  0.  J..  BAINBT,  V.  O,  J.,  and 
KANE.  MCNEIIA  and  PITCHFOBD,  34^ 
concur. 


PROWANT  et  al,  v.  SEALY  et  aL  (Nos.  9046. 
10096.) 

(Supreme  Court  frf  Oklahoma.   Oct  28,  1919. 
Behearing  Denied  Febw  10^  1920.) 

(Byttahtu  by  tha  Oourt.) 

1.  Mnras  AND  UNBXALB  ^:d>73— Iatiehtxor 

PAKIBS  TO  on.  AHD  OAS  LKASI  TO  Bl  AB- 
OBBTAXMaD  AND  OXTBIf  lIRar. 

The  panunonnt  rule  in  the  interpretaUon 
of  contracts  which  Is  to  ascertain  the  intention 
of  the  parties  and  give  effect  to  the  same,  if  it 
can  be  done  consistently  with  lecal  prindj^es,  is 
applicable  to  an  oil  and  gas  lease. 

2.  CoifTSAOTs  <9»161— Intbntion  of  pabtiks 

TO  Bl  ASCEBTAINED  FBOU  CNTIXa  AQBXB- 
UENT. 

The  intention  of  the  parties  mnst  be  de- 
duced from  tbe  entire  agreement  not  trotn  any 
part  or  parts  of  it  and,  where  a  contract  has 
several  stipulations,  tbe  intention  the  con- 
tracting parties  is  not  expressed  by  any  single 
clause  or  stipulatioQ,  bat  by  every  part  and 
provision  in  it  wbidi  must  all  be  considered  to- 
gether, and  so  cMistraed  as  to  be  consistent  with 
every  other  part 

S.  OOHTaACTS  ^147(i^lKTXHTX0N  OV  PAS- 
TIES TO  AHBIOnOUS  OONTBAOT  FBBTAZLS  OVBS 
VEBBAL  INACOUBAOna. 

Where  a  contract  is  ambiguous,  the  true 
intention  of  the  parties,  if  it  can  be  ascertained 
therefrom,  prevails  over  verbal  inaccnradai, 
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faapt  iiruiiMlmw,  and  tiie  dry  words  of  the 
ttipolation. 

4.  OomBAora  <sal60— OouBT  mm  constbue 

OOIfTRAOT  BT  PLACIIVO  XTSBI.F  IIT  PO0IT1OH  OW 
PABTIEa. 

The  conrt  rnuat  place  itaelf,  aa  far  aa  poaal- 
ble,  in  the  position  of  the  parties  when  the  con- 
tract was  entered  Into,  and  coDSider  the  instm- 
ment  itself  as  drawn,  its  purpose,  and  the  cir- 
comstancea  sorrouDdinK  the  transaction,  and, 
from  a  coiudderatimi  of  all  ttum  dements,  deter- 
mine upon  what  sense  or  Tw^w^^g  of  the  terms 
used  the  minds  of  the  ooDtracting  parties  ae- 
tually  met. 

6.  GONTRACTB  «=9l53— PROVISIONS  TO  BE  IN- 

raBpamtD  to  qitb  effect  to  akd  not  to 

DEFEAT  CONTBACT. 
Under  section  951,  Rev.  Laws  1910,  provid- 
ing that  the  whole  of  a  contract  is  to  be  taken 
together,  so  as  to  give  effect  to  ever;  part,  if 
reaaonebl;  practicable,  each  clause  helping  to 
interpret  the  others,  an  InterprstatitMi  of  a 
dause,  even  if  not  dearly  obvioos,  must  be 
adopted  In  prefeiynce  to  a  eonstmetion  which 
would  not  give  any  effect  to  it. 

6.  Contbactb  ^>147(1)  —  Consteuction  or 

AMBieUOUS  OB  UnCEBTAUT  CONTBAOT  TO  GIVE 
BITEOT  TO  inrnjAE.  INTENT  OF  PABTII8  AT 
TIUE  OF  CONTRACT. 

If  the  contract  is  ambiguous  or  uncertain, 
and  the  intention  of  the  parties  is  not  clearly 
ascertainable  from  the  instrumoit  itself,  the 
court  may  determine  its  proper  Interpretation 
and  construction  from  evidence  adduced  at  the 
hearing  showing  the  drcumstances  under  which 
it  was  made,  and  the  subject-matter  to  "Vhich 
it  relates  may  be  considered;  and,  with  these 
aids,  the  court  should  so  interpret  the  contract 
as  to  give  effect  to  the  mutual  intention  of  the 
parties  as  it  existed  at  the  time  of  contract- 
ing, so  far  as  that  intentiui  is  ascertainable  and 
lawfnL 

7.  Contbaoih  «s»170(1)  —  Ookbtbuctidn  of 
AUBzauoim  oontbact  by  oondvot  of  par- 
ties WIU.  OBDINABILT  BE  FOLLOWED. 

Where  a  contract,  or  any  clause  thereof,  la 
uncertain  and  indefinite,  and  the  parties  there- 
to, by  their  subsequent  conduct  or  acts,  have 
construed  it,  and  such  construction  is  within 
tho  purview  of  the  language  used,  the  courts  will 
ordinarily  tuic^t  as  controlling  the  construction 
made  by  the  parties  themselves, 

8.  Appeai.  ard  bbbob  «s3>1009(4)— Ooukp's 
FiHDiNas  nr  equitable  action  wiix  not 
BE  dutdbbbd  unusa  oleablt  aoainst  the 

EVIOEHOE. 

In  an  equitable  action  the  findings  of  fact 
of  the  trial  court  will  be  sustained,  unless  they 
are  cleariy  against  the  weight  of  the  evidence. 

9.  MlHESAND  MINERALS  <S='78(7)— SUFnciEN- 
CT  OF  EVIDENCE  TO  SUSTAIN  INJUNCTION 
AQAINBT  INTERFEBBNCB  with  F0BSES8I0N 
UNDER  OIL  AND  OAS  LEASE. 

Evidence  in  this  case  examined,  and  the 
tni^t  thereof  kOd  to  support  the  judgmoit  of 
tlie  trial  court. 


10.  Appeal  ahd  sbbob  •anl8S9)  —  PABiiBa 

HATINO  KHOWLBDOB  OW  DiaqUAUIIQATZOK 
BBFOBB  TBZAL  OASnTOT  CTOE  BUOH  ICATTEB  OIT 
APPBAIh 

Where  parties  seeking  to  disqualify  a  trial 
judge  bad -knowledge  of  the  alleged  grounds  for 
disqualification  for  more  than  three  days  prior 
to  the  trial  and  did  not  avail  themselves  of  the 
procedure  prescribed  by  seetitu  6816,  Rev.  Laws 
1910,  they  cannot  urge  the  aoestion  of  disqualifi- 
cation on  appeal 

(Additional  Byllabtu  by  Editorial  Staff.) 

11.  Mines  and  inNERALS  9=978(1)  —  Cou- 

KXRCBMBNT  of  will  WmiN  THBBE-TEAB 
TEBK  HELD  TO  EXTEND  UBABE  DUBINQ  DBILL- 

tltQ  OPERATIONS. 

Under  an  oil  and  gas  lease  for  three  years 
and  as  much  longer  thereafter  as  oil  or  gas  is 
found  ther^  or  said  premises  developed  or  op- 
erated, and  providing  that,  if  a  well  was  not 
commenced  witiiln  one  year  i^om  date,  the  lease 
should  become  void,  unless  lessee  paid  a  rental 
of  ^  per  acre  for  each  additional  year  of  delay 
until  a  well  w^  commenced,  and  that  drilling 
of  well  thereon  should  liquidate  all  rentals  due 
or  payable  during  remainder  of  the  tern,  drill- 
ing operations  commenced  within  three  years, 
and  which  were  being  prosecuted  in  good  faith 
at  end  of  term,  extended  term  during  continu- 
ance of  such  operations,  or  In  case  of  discovery 
so  long  aa  oil  and  gas  was  run. 

12.  Mines  and  uneralb  4=^73— Oil  and 
oas  lease  is  to  be  oonbtbtjed  host 
8tbonolt  aoainbt  the  lbssee. 

Oil  and  gas  leases  will  be  construed  most 
strongly  against  the  lessee  who  prepared  tlie 
lease  and  to  promote  devdopment. 

McNeill.  Jn  dissentins. 

Error  &om  District  Cknirt,  Payne  County ; 
John  P.  Hidiaui,  Judge; 

Action  for  injunction  by  Soim  Sesly  and 
others,  as  trustees  for  the  Magnolia  Petro- 
leum Omnpany,  against  Cbarles  M.  Prowant 
and  otiiers.  Judgment  tor  plaintUb,  and 
defendants  twlng  error.  Affirmed. 

West,  Sherman,  Davidson,  ft  Mooro,  of 
Tulsa,  Everest,  Vaugbt  ft  Brewer  az^  C.  B. 
Ames,  all  (tf  CHdalHuna  City,  and  W.  D.  Ab- 
bott and  J.  P.  OVeara,  botii  of  Tulsa,  for 
plalntUTB  In  mor. 

B.  B.  Blakeney,  of  Tulsa,  Gottln^am  & 
Hayea  and  Bmbry,  Crockett  ft  Johnson,  all 
of  OklaluHna  City,  and  George  G.  Greer,  of 
Dallas,  Tex.,  for  defendants  in  emw. 

RAINET,  J.  This  action  vas  comniaioed 
by  the  defendants  in  raror,  John  Sealy,  E.  R. 
Brown,  R.  Waveily  Smith,  B.  B.  nnndr,  and 
Geoi^  O.  Oreer,  aa  trustees  for  the  Magnolia 
Petrolenm  Company,  lierelnafter  called  tbe 
plalntifflB,  against  the  plalntifTA  In'  error, 
Chas.  M.  Prowant,  Eva  8.  Prowant,  Walter 
Brown,  Earle  T.  Miller,  Henry  H.  Orels,  and 
BuTke-Hoffeld  Oil  Company,  hereinafter  call- 
,  ed  defendants,  seeking  to  «ijcdn  the  deftod- 


^For  otlMr-ssssa  see  same  topic  and  KST-NUHBKB  In  aU  Ker-NumlMr«d  Digests  and  Indtzas 


Digitized  by 


Google 


OkL) 


PBDWANT  V.  SEAIiT 
<1>7  P.) 


237 


ants  from  Interfering  with  plalntUb'  pos- 
session of  tbe  land  In  coatxoveny  under  an 
oU  and  gas  ndnlng  lease.  At  the  same 
time  a  similar  action  was  commenced  by  Ora 
Fortuna  Oil  Camp&ny,  as  plaintiff,  against 
Iforton  G.  Coster  et  aL,  as  deltodants. 

lUs  oontn/veny  arose  out  of  the  following 
dremnstHioes:  On  Uardi  12, 1914.  Ohas.  M. 
Frowant  and  wife  exeeated  to  A.  P.  Grockstt, 
in  attcnney  oC  Otrlahnma  Cit7t  an  oil  and  gss 
lease  on  the  premises  InyoWed  In  the  action 
flrst  abore  mutiooed,  wbidi  was  snbsegnent- 
ly  ignftrt  by  Crockett  to  the  MMgaoiim  Pe- 
tn^eum  Company,  nils  company  made  a  lo- 
om tion  for  well  Mo.  1  on  thla  lease  In  Decem- 
ber, 1916.  On  the  same  date  the  Prowant 
lease  was  executed,  Morton  6.  Caster  and 
wife  gave  Crockett  a  similar  lease  on  the 
premises  Inrolved  In  the  second  action. '  This 
lease  was  snbsaqnently  asirigned  to  the  For- 
tnna  Oil  Company,  whit*,  at  the  time  of  the 
institntlon  ot  ttils  suit,  had  made  Its  location, 
for  weU  Na  1  on  said  lease.  Later  these 
companies  made  additional  locations  on  the 
leases,  so  that  on  Marcb  12,  1917,  there  were 
two  drilling  wells  on  each  lease.  On  Decem- 
ber 27. 1016,  Obaa.  M.  Prowant  and  wife  ex- 
ecuted an  option  contract  to  Walter  Brown. 
fOr  a  cash  consldttatlon  of  91,000,  glvtaig  the 
said  Brown  an  optiw  to  pnrtibase  an  oil  and 
gas  lease  en  bis  land  on  or  before  Mardi  12, 
1917,  for  a  bonus  of  $2^000.  On  January  31, 
1917,  Uorton  O.  Custer  and  wife  made  a 
similar  am  tract  with  the  said  Brown  and 
Eaiie  T.  Miller  for  a  bonus  of  $25,000.  It 
was  upon  receiving  notice  of  the  execution 
of  these  cation  ocwtracts  that  the  plalntlfCs 
in  ea«di  of  the  aboTe  cases,  who  were  at  the 
time  engaged  in  drilling  on  both  of  said  leas- 
es, bron^t  their  actions  to  enjoin  the  lessors 
and  Brown  and  Miller  from  interfering  with 
the  plaintiffs'  possession  of  the  premises  and 
to  cancel  ttie  aptim  contracts  as  douds  <m 
plaintUIV  tlOes.  The  trial  court  rcaidered 
judgment  for  plain  tills,  from  whldi  the  de- 
fendants hare  ai^ealed  to  this  court 

rnie  material  facts  In  tiie  cases  are  sub- 
stantially the  same,  bat  ttiey  luTolve  differ- 
ent tracts  of  land  and  dlft»ait  parties.  Dur- 
ing the  trial,  agreemcnl;  the  erldeace  In 
one  case  was  considered  evidence  in  the 
otho-  case  so  tar  as  aptAlcabte^  so  the  decision 
of  the  firat-named  case  will  be  controlling  in 
the  second. 

The  material  facts  covering  the  negotia- 
tions between  the  original  parties  to  the  lease 
are  that  some  time  In  February  or  Mardi, 
1914,  Crof^ett  began  negotlatlmis  with  the 
defendants  In  these  cases  and  otbw  land- 
owners in  w^t  is  hete/boRtter  iteslgnated  as 
the  Yale  field,  which  negotiations  resulted 
la  Crockett  and  16  of  such  landowners  readi- 
Ing  an  agreement  by  wbidi  oil  and  gas  leases 
were  to  be  glren  Crockett  on  th^  lands  in 
thla  field  In  ccmsidecatlon  of  Crockett's  pto- 
ceeding  to  drill  a  test  weU  to  a  depth  of  8,000 
feet,  unless  oU  or  gas  was  found,  or  the 


BartlesvUle  sand  reached,  at  a  lesser  depth. 
At  the  time  of  the  negotiations,  the  territory 
in  which  the  lands  were  situated  was  ap- 
proixlmat^y  16  miles  from  the  nearest  jiro- 
dudng  well  and  was  what  Is  commonly  de- 
nominated 'MvUd-car*  territory.  Prior  to  this 
time,  shallow  wdls  had  been  drilled  In  tiie 
Tale  field,  but  without  discovering  oil  or  gas 
In  payliv  quantises,  and  all  other  pios- 
pectors  who  had  secured  leases  on  these  par- 
ticular lands  had  abandoned  ttiem.  Seroral 
dry  boles  bad  been  drilled  in  the  Immediate 
Tidnitr  of  the  leases  taken  by  Crockett, 
wbldk  bad.  In  a  nieasnre,  ai^rently  con- 
demned that  section  for  oil  and  gas  purposes. 
Under  ttiese  drcuinstances,  there  had  been 
discussion  among  the  landowners,  who  sub- 
sequently J(dned  In  ^ecutlng  the  Uock  of 
leases  to  Crockett^  leading  to  an  Imidled  on- 
derstandins  betweoi  them.  If  not  an  express 
agreraient,  to  the  tOact  that  they  would  not 
lease  again  without  receiving  guaranties  of 
the  drUllns  of  a  weU  that  would  test  the 
field.  CrodEett  ai^iears  to  have  had  an  aUd- 
Ing  fasm  that  cSl  would  be  discovered  In 
the  field,  and  the  prospective  lessors,  being 
impressed  with  his  earnestness  In  this  re- 
spect, entraed  into  an  agreement  with  him 
for  the  drilling  of  a  test  well.  Under  this 
agreement  Crocfcett  executed  his  bond  in  the 
sum  of  f2,500,  whldk  was  to  be  forfaited  to 
the  lessors  as  liquidated  damages  in  the 
evott  be  failed  to  drill  sudh  test  wdl  in  ac- 
cordance with  his  agreement 

The  leases  executed  by  the  16  lessws,  who 
entered  Into  the  cmtract  with  Crockett  for 
the  drilling  of  Ok  test  well,  were  deposited 
In  escrow  In  the  Jj^lrst  National  Bank  of  Yale, 
to  be  dtilvered  to  Crockett  upon  the  com- 
m^cnnent  of  the  test  well.  In  the  bilefii 
this  contract  is  denondnated  the  "escrow 
agreemenL"  Under  it  Crockett  ftirther  Obli- 
gated himself,  and  the  parties  whom 'he  rep- 
resented, to  oommoice  within  60  days  ftom 
the  20th  day  of  February.  1914,  the  drilling 
of  a  test  well  upon  some  cme  of  the  tracte  of 
the  15  lessors,  and  to  prosecute  the  drUUng 
continuously  In  good  faith  until  the  test 
reached  8,000  feet,  unices  paying  sand  was 
found  at  a  lesser  depth.  It  was  further  stip- 
ulated in  the  agreemoit  that  the  test  well 
was  to  be  completed  within  one  year  from  the 
date  of  its  commenoemoit.  This  well  was 
begun  within  the  spedfled  time,  and,  in  ^ 
cordanee  with  the  terms  of  the  escrow  agree- 
ment, the  leases  executed  by  the  16  lessors, 
among  which  were  the  two  InrtdTed  In  these 
casra,  were  delivered  by  the  bank  to  Crockett 
The  well  was  completed  within  the  y^ir  pre- 
scribed, oil  in  paying  quantities  being  found 
at  a  depth  slightly  in  excess  of  3,000  feet 
All  the  leases  are  substantially  identical,  the 
material  parts  of  the  Prowant  lease  being  as 
follows: 

"This  agreonent  made  and  entwed  into  this 
11  day  of  March,  191^  by  and  between  Chss. 
M.  Prowant  and  Eva  S.  Frowant  husband  and 
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wife,  of  Payne  Gtranty,  state  of  OUa&bma,  lea- 
■on,  and  A.  P.  Crockett,  of  Oklahoma  City, 
atate  of  Oklahoma,  leame,  witnesaeth: 

"That  the  leaaon,  in  c<M»ideration  ta  tbe  anm 
of  ona  dollar  ffl^),  to  than  tn  hand,  well  and 
tmly  paid  by  the  laaaee,  receipt  of  wblcb  ia 
hereby  acknowl«dsed,  to  hereby  grant,  demiae, 
lease,  and  let  unto  the  lessee,  his  successors, 
heirs  or  assigiu,  all  of  the  oil  and  gas  in  and 
under  the  following  described  tract  of  land,  and 
also  the  said  tract  of  land  for  the  purpose  and 
with  the  exdustve  right  of  entering  upon  and 
operating  thereon  and  removing  therefrom  said 
oil  and  gas  and  of  laying  pipe  lines,  building 
tanks,  powers,  atationa,  and  stmcturea  thereon 
for  prodndnf,  extracting,  storing  and  dlqwaing 
of  said  product^  and  witii  the  right  to  use  oil, 
gas  and  water  therefrom,  and  all  rights  and 
privileges  necessary  or  convenient  for  such  op- 
erations ;  also  the  right  to  remove  at  any  time 
all  property,  pipea,  casing,  materials,  buildings 
and  improvements  placed  or  erected  in  or  upon 
said  .land  by  the  lessee,  said  land  being  all  of 
that  certain  tract  of  land  altaate  in  Payne  ooun- 
ty,  state  of  Oklahoma*  deaeribed  aa  fdUowa,  to 
wit: 

"'tba  aoath  me-haU  of  the  nonhwsat  on*- 
qnartfer  (A  aediw  6,  township  19  north,  range  6 
east  of  the  Indian  Meridian,  containing  80  acrea 
more  or  leas. 

'To  have  and  to  Aold  the  same  /or  and  during 
the  term  of  three  yeara  from  the  date  hereof, 
and  aa  much  longer  thereafter  aa  oU  or  gaa  ia 
found  fftersfn,  or  tofd  prmiiitet  developed  or  op- 
erated. 

•  •••••« 

a  well  U  not  oommenoed  o»  raid  premiaea 
wMUft  one  yeor  from  the  date  kereoft  leaae 
■skoB  fteoome  nvU  amd  void,  wUeee  tike  fesseo 
ehaU  pav  or  tender  to  the  lessors  a  rmtol  of 
tt.00  per  acre  quarterly  in  advonos  for  eaoh 
additional  one  year  auch  eommenoement  is  de- 
layed from  the  Ume  above  mentioned  for  the 
commencement  of  said  weU,  until  a  ioeU  is  com- 
menced on  said  land.  It  ia  evpresaly  agreed 
that  the  right  to  so  evtmd  and  continue  this 
lease  is  fully  paid  for  hy  the  eonsidereHon  ehove 
meniioned,  and  that  the  said  payment  or  tender, 
leken  made,  shatt  fully  and  oompletelir  M<end 
this  lease  from  Ume  to  time  wiMl  a  weB  is  eom- 
menoed.  The  drying  of  a  produeing  well  on 
said  premises  shaU  operate  as  a  fuU  liquidation 
of  all  rentals  due  or  poyaUs  wwlsr  ti*s  provi' 
sion  during  the  reaurin^  of  the  term  of  tMs 
lease. 

"The  completion  of  driUing  operations  which 
result  in  a  dry  hole  or  a  well  not  producing  oil 
or  gas  in  paying  quantitiea  shall  bo  in  lien  cit  all 
rentals  accruing  from  and  after  the  date  of  the 
commencement  of  said  operation^  for  a  period 
expiring  one  year  after  the  termination  of  aaid 
operations,  and  this  leaae  shall  be  in  full  force 
and  effect  for  said  time  aa  fully  as  if  aaid  rentals 
had  been  paid  or  a  producing  wdl  completed." 

(Italica  onra.) 

It  will  be  noted  tliat  nnder  the  second 
italicized  dause  of  the  lease  the  lessee  Is 
obligated  to  commence  a  well  upon  the  tract  of 
land  covered  by  the  lease  or  pay  rental  at 
the  rate  of  $2  per  acre,  quarterly  in  advance, 
Utt  ea«h  year  the  commencement  of  a  well 
is  delayed.  Tbi  dause  ot  ttie  lease  in  which 


this  provision  oocors  Is  clear  and  tmamblEW- 
ous  and,  standing  alone^  dearly  does  not  re- 
quire the  completion  of  a  well  within  one 
year  or  the  payment  of  rentals,  but  only  re- 
quires the  commencement  of  a  well  wltbln 
one  year,  or  the  payment  of  r«itals  Cor  de- 
lay, and  in  this  respect  the  lease  is  mate- 
rially different  from  oil  and  gas  leases  tbat 
require  the  completion  of  a  well  within  the 
designated  tlm&  But  this  dause^  standing 
alone,  does  not  i^tedfy  for  how  long  a  period 
of  time  the  lessee  shall  have  the  option  to 
delay  drilling  by  the  paymrat  of  the  rentals 
therein  prescribed.  ITils  brings  us  to  a  con* 
^deration  of  another  clause  in  the  lease 
which  ejq»eeses  tlie  agreement  vt  the  parties 
In  this  respect.  This  clause  appears  im- 
mediately after  the  granting  dause  and  tbe 
descriptlott  of  the  land  covered  by  the  lease. 
We  will  designate  it^  as  do  the  parties,  "the 
habendum  dause." 

For  the  purposes  of  analysis  and  dlscos- 
sion,  counsel  for  defendants  have  subdivid- 
ed dils  clause  Into  four  parts,  as  follows: 

(1)  To  have  and  to  hold  the  saine  for  and 
during  the  term  of  three  years  from  the  date 
hereof ;  (2)  and  as  much  longer  thereafter  as 
oil  or  gas  Is  found  therein ;  (3)  or  said  pr«ii- 
Ises  developed ;  (4)  or  operated. 

Counsel  for  defoidonts  say  that  If  only 
clause  1  had  been  used  the  lease  would  have 
expired  on  March  10,  1917,  even  though  it 
contained  oil  wells  whtdi  were  then  being 
operated ;  that  a  definite  term  of  three  years 
would  have  thereby  been  fixed  without  any 
privilege  of  extension;  and  therefore  claus- 
es 2,  3,  and  4  were  Intended  to  enlarge  or  ex- 
trad  the  term  provided  the  conditions  de- 
scribed by  said  clauses  came  into  existence. 
Thus  far  there  can  be  no  room  for  differenc- 
es of  opinion.   Counsel  then  say: 

"Do  the  words  in  clause  1  (meaning  clause  2), 
'and  as  much  longer  thereafter  as  oil  or  gas  is 
found  therein,*  extend  the  life  of  the  lease  un- 
less oil  Is  found  within  the  three  years?  Plain- 
ly not.  And  this  is  so  plain  that  argument  is 
nsdeaa." 

And  we  agree  that  oounad  have  also  cor- 
rectly stated  the  meaning  the  words  last 
referred  to;  that  Is,  U  the  leasee  xvospects 
for  and  finds  oil  or  gas  on  the  leased  proxils- 
ea  before  the  expiration  of  the  three-year 
period,  the  lease  Is  extended  b^ond  that 
term  as  Icmg  as  oil  or  gas  la  found  therein, 
provided,  of  course,  that  the  oil  or  gas  so 
found  is  run  from  the  lease,  as  contemplated 
by  the  parties.  With  reference  to  clause  3, 
counsel  for  defendants  contend  that,  unless 
the  premises  are  developed  wltjiin  the  three- 
year  period,  the  lease  la  not  extended,  and 
that  by  "developed"  is  meant  "unfolded,  laid 
open,  disdosed" ;  in  other  words,  that  oil  or 
gas  baa  been  found  and  extracted  during  said 
term.  As  to  clause  4,  th^  say  tiiat  the  words 
"or  (grated"  mean  that  a  well  must  have 
been  drilled,  oil  or  gas  ftmnd,  and  Qie  work 
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of  extntetbag  the  mom  must  bafe  been  car- 
ried oo  daring  ttie  three-year  term  Id  order  to 
extend  tba  tease.  It  wfll  Quia  be  seen  that 
eonnsel  give  anbatantially  and  practically  the 
same  meaning  to  daunt  8  and  4  as  they  do  to 
danse  2.  The  ha  bend  tun  danse  contains  two 
prorlalcoa  or  cuMlitloas  undor  which  the 
lease  may  be  extuded  after  three  years, 
which  we  tUnk  are  pnwerly  dlvldble  as  ftd- 
knra: 

"Ab  mnch  longer  thereafter  [the  three-year 
period]  as"  (1)  "oil  or  gas  is  found  therein  or" 
^  '^said  premises  derelived  or  cverated." 

[1,  n  Leaving  out  of  the  case  for  the  pree- 
mt  the  Intent  and  understanding  of  the  par- 
ties aa  found  by  the  trial  judge  from  the  erl- 
dence  adduced  at  the  hearing,  let  us  examine 
the  entire  lease  or  contract  In  the  l^ht  of  the 
well-known  mles  of  nmstmctlon.  Where 
a  written  contract  Is  complete  in  Itself,  and 
the  same,  viewed  In  its  entirety,  is  unam- 
btgnons.  Its  language  Is  the  only  legitimate 
evidence  of  what  the  parties  Intended  by  it ; 
the  IntentloB  of  the  parties  is  to  be  gathered 
solely  from  tbo  words  used ;  and  courts  will 
not  resort  to  construction,  but  win  enfMce 
the  contract  according  to  its  terms.  BUiott 
on  Omtracts,  1510;  13  Corpus  Jnrls,  B30. 
Bat  titila  rule  has  no  aK>llcati(m  heso,  tot 
the  reason  that  the  contract  Is  somewhat  am- 
blgoona,  and  It  Is  our  duty,  therefore,  to  aedc 
to  determine  by  ooostructioD,  the  Intent  of 
the  parties  as  expressed  by  the  words  «u- 
ployed  by  them  In  their  contract,  considering 
the  Instrnment  as  a  whole.  Ihdltldiial  dftnfr 
ea  and  partlcolar  words  must  be  considered 
in  ccmnection  with  the  rest  of  the  agreement, 
and  all  parts  of  the  Instroment  and  every 
wcffd  in  It  wni,  If  poBidble^  be  givm  eAtet 
13  Corpus  Juris,  S2S,  486;  Elliott  an  Gon- 
tracts^  1514 ;  City  of  Tecnmseh  T.  Bums  et 
aL,  30  OkL  508,  120  Pac  270;  Brown  et  aL 
V.  Goppadge  et  at,  54  Okl.  88,  IDS  Pac.  SIT; 
TTnion  Trust  Co.  et  al.  v.  Sfadby  Downard 
Asphalt  Co.,  66  OkL  251, 160  Pac.  008;  Hanr 
na  V.  Mosher  et  al.,  22  OkL  601,  08  Pac  368; 
UobQe  County  t.  Undi,  108  Ala.  67,  fB  South. 
423;  State  ex  rel.  Davis  Ifortensoi,  00 
NcbL  378,  96  N.  W.  881,  5  Ann.  Gas.  281 ;  Yel- 
low Jack  Mining  Co,  v.  Tegarden  Bros.,  104 
Ark.  S73,  140  S.  W.  618;  Doniphan  K.  &  S. 
R.  C(x  V.  Missouri  ft  N.  A.  B.  Co.,  101  Axk. 
475,  149  S.  W.  60;  Mathews  v.  Modem 
Woodmen  of  Amedca,  286  U&  826. 188  8.  W. 
151,  Ann.  Oas.  1012D,  482 ;  Jewel  Tea  Co.  v. 
Watkins,  26  Colo.  App.  404,  145  Pac  710; 
Savage  v.  Smith,  170  Cal.  472,  150  Pac  868 ; 
Wlthlngtoo  V.  Gypsy  Oil  Co,  172  Pac  634 ; 
Conptograph  Ca  v.  Bnrroutfu  A«iiHwg  MadL 
Co^  179  Iowa,  83, 150  N.  W.  465 ;  B.  F.  Con- 
way Oo.  V.  City  of  Chicago.  274  lU.  S60, 113  N. 

B.  703;  Canadian  Northern  By.  Co.  v.  North- 
em  Mississippi  By.  Co.,  209  Fed.  758,  126 

C.  C.  A,  482;  Boshing  et  al.  v.  ManhatUn 
Life  Ins.  Co.  of  Mew  lock,  224  Fed.  74, 138  a 
C.  A.  620k  .  . 
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I>,4]  Am  so  oitm  •tatad  by  this  and  other 
courts,  the  cardinal  rule  of  ocmstructlon  is 
to  ascertain  what  the  parties  Intended,  and, 
when  that  intmtlon  Is  found,  it  prevails  over 
verbal  InaocnracteB,  inapt  expresslfms,  and 
the  dry  words  of  the  stipulations ;  and  it  is 
our  duty  aa  far  as  possible  to  place  ourselves 
in  the  poeltSai  of  the  parties  when  their 
minds  met  upiHi  the  terms  of  the  agreement, 
and  uptHt  a  full  conslderatloD  of  the  writing 
itself,  its  purposes,  and  the  drcamstances 
surrounding  the  transaction,  to  oideavor  to 
ascKtain  *ipon  what  sense  or  meaning  of  the 
tertns  need  their  minds  actually  met  Elliott 
on  Contracts,  1508;  Parsons  on  Contracts 
(9th  Ed.)  vrt.  2,  p.  657 ;  Page  on  Contracts, 
1123;  Beach  on  Contracts,  712,  719  ;  With- 
ington  V.  GypE^  Oil  Co.,  supra ;  Kansas  City 
Bridge  Co.  v.  Lindsay  Bridge  Co..  32  OkL  31^ 
121  Pac  639;  Union  Trust  Co.  v.  Shelby  Down- 
ard Asphalt  Co.,  supra  ;  Lamont  Gas  &  Oil 
Co.  V.  Doop  &  Frater,  39  Okl.  427,  136  Pac. 
392 ;  Nelson  v.  Reynolds  et  aL,  59  OkL  168, 
158  Pac  301 :  Brown  v.  Goppadge  et  al.,  su- 
pra ;  6  Ruling  Case  Law,  {  239. 

[B-7]  Article  3,  c.  12,  of  our  Code,  contains 
provisions  for  the  Interpretation  of  contracts, 
which,  in  the  malUf  are  the  well-known  and 
well-settled  rules  existing  prior  to  the  adop-* 
tlon  of  the  Code.  Axncmg  these,  and  one 
whidi  we  think  is  particularly  applicable  to 
the  contract  under  consideration,  and  there- 
fore cannot  be  ignored,  Is  section  951,  which 
is  as  follows : 

"The  whole  of  a  contract  Is  to  be  takeq  to- 
gether, BO  as  to  give  effect  to  every  part.  If 
reasonably  practicable,  each  clause  helping  to 
interpret  the  others." 

Taking  the  language  "premises  developed 
or  ivierated''  in  the  habendum  clause^  wUdi, 
aa  ahove  stated.  Is  scnuewhst  obscure,  what 
Is  the  pnver  msanlng  to  be  ascribed  thereto, 
viewing  the  instrument  as  a  whole  and 
measured  by  section  961,  supra?  Obviously 
these  words  most  be  construed  to  mean,  ei- 
tbra*,  as  contended  by  the  defendantB,  that 
witUn  Uie  ttiree-year  term  oil  or  gas  miist 
be  found  In  the  premises  and  the  <^  ot  gas 
80  found  be  in  the  process  of  being  taken 
tliMefnmi,  or,  as  contended  by  plaintUCa,  that 
the  three-year  term  Is  extended  If  drilling 
operations  have  been  commenced  during  said 
term  and  are  still  In  progress  at  tba  expira- 
tion thneoC  Noyr,  to  give  ihe  words  the 
ctwstmction  oontmded  for  by  deCendanta 
would  not  give  than  any  field  for  operation, 
ttir  the  v^  conditions  to  whldi  they  would 
attadi  and  under  which  they  would  be  ef- 
fective^  if  thus  ccHistrued,  are  fully  covered 
by  the  previous  clause  wherein  it  is  provided 
that  the  lessee  is  to  hold  the  premises  "aa 
long  thereafter  [the  three-year  term]  as  oil  or 
gas  Is  found  therein  [in  the  premises]."  We 
are  not  authorized  to  presume  that  the  par- 
ties to  the  contract  ^ployed  the  words  use- 
lessly, but  must  ^^ome  that  they  were  used 
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dodgnedly  and  tar  some  jmipow ;  otiterwise 
ttwy  wonld  not  hare  been  inccH^ntted  in 
the  agreement.  Gertalnly  the  language  In 
the  second  clanae  was  Intoided  to  apply  to 
different  drcnmBtances  from  those  to  whl(^ 
the  language  In  the  first  danse  is  applicable. 
The  rule  that  effect  should  be  given,  if  pos- 
sible, to  all  parts  of  a  contract,  la  g^erally 
applied  by  all  the  courts,  and  we  cannot  re- 
ject this  part  of  the  contract  if  the  words  will 
admit  of  any  reasonable  and  practicable  con^ 
structlOD  that  will  sustain  them  as  an  essen- 
tial part  of  the  agreement  As  stated  In  State 
ex  reL  Darls  v.  Mortensen,  supra,  a  ccmstruc- 
tion  that  will  completely  emasculate  a  clause 
of  a  contract  will  not  be  adopted,  If  any  other 
reasonable  construction  is  admissible.  Nor 
will  any  substantive  clause  be  allowed  to 
perish  unless  unsurmountable  obstacles  stand 
In  the  way.  Mathews  v.  Modem  Woodmen 
of  America,  supra;  Parsons  on  Contracts 
aith  Ed.)  633.  Section  951  of  our  Code,  supra, 
is  practically  Identical  with  section  1641  of 
Kerr's  California  Civil  Code,  under  which, 
In  Savage  v.  Smith,  supra,  the  court.  In  the 
seventh  paragraph  of  the  syllabns,  held: 

"Under  Civ.  Code,  {  1611,  providing  that  tbe 
whole  a  contract  is  to  be  taken  together,  so 
as  to  give  effect  to  every  part.  If  reasMiably 
practicable,  each  clanse  helping  to  interpret 
the  other,  an  interpretation  of  a  clause,  even 
if  not  dearly  obvious,  would  have  to  be  adopted 
in  preference  to  a  otmstmction  wbidi  would 
Aeaj  all  meaning  to  it." 

In  Budhlng  et  aL  v.  Manhattan  Life  Ins. 
Co.  of  New  York,  supra,  the  Circuit  Court  of 
Appeals  of  Hie  BlghUi  Circuit,  In  the  body 
ot  an  opinion  by  Judge  Sanborn,  say: 

"The  sole  purpose  of  the  interpretaticm  of  a 
contract  is  to  ascertain  the  intention  oi  the 
parties  when  th^  made  it.  tC  poBSibl^  every 
part  of  a  contract  must  be  to  construed  as  to 
bo  consistent  with  every  other  part  and  to  have 
effect.  It  is  only  when  the  parts  of  a  contract 
aro  so  radically  repugnant  that  there  is  no  ra- 
tional construction  that  will  render  them  effec- 
tive and  accordant  that  any  part  mast  perish. 
And  the  intention  of  the  parties  mast  be  de> 
duced,  sot  from  specific  provisions  or  fragmen- 
tary parts  of  the  agreement,  but  from  the  en- 
tire contract,  because  tile  intent  ia  not  evidenced 
by  any  part  or  itipnlatloii  of  it,  nor  by  the  em- 
tract,  without  any  part  or  provision,  but  by 
every  part  and  term  so  ctmstmed,  if  possible, 
as  to  be  oraSistent  with  every  other  part  and 
with  the  entire  asreement" 

[11]  It  necessarily'  follows  that  we  must 
give  the  words  the  only  other  Interpretation 
and  construction  practicable  and  of  which 
they  are  reasonably  susceptible,  namely,  that 
such  words  were  used  in  the  sense  of  "being 
developed  or  being  operated";  or,  in  other 
words,  they  were  Intended  to  mean  that,  if 
drilling  operatlcms  were  commenced  on  the 
premises  within  the  three  years  for  the  pur- 
pose of  discovering  oil  or  gas  and  were  stUl 
being  prosecuted  In  good  faith  at  the  expira- 


tion ot  the  three-year  pwlod,  the  tetm  was 
thereby  enlarged  or  octended  during  tike  con- 
tlnuanea  of  mch  drilling  operations,  or,  in 
the  case  of  the  discovery  <tf  oil  «■  gas,  as 
Icng  as  the  same  was  run.  This  constrnc- 
tlon,  tt  seems  to  us,  is  the  only  one  that  will 
give  any  effect  to  the  language  used.  It  Is 
fair  and  reasonable,  and  is  consistent  with 
the  whole  agreement,  particularly  with  that 
related  part  thereof  wherein  provision  is 
made  for  the  commencement  of  a  well  within 
one  year  or  the  payment  of  rentals  for  delay 
in  the  commencement  thereof. 

[12]  We  have  not  overlooked  the  rule  stat- 
ed In  the  cases  cited  by  counsel  that  oil  and 
gas  leases  will  be  construed  most  strongly 
against  the  lessee  who  prepared  the  lease 
and  to  promote  development,  but  this  rule 
does  not  mean  that  courts  should  construe 
the  lease  In  sutih  a  way  as  not  to  give  any 
effect  to  the  language  employed  to  e:q>re8s 
the  terms  agreed  upon  by  the  contracting 
parties.  Moreover,  It  appears  from  the  facta 
in  this  case  that  the  lessors  would  more 
quickly  secure  the  develoiunent  of  their 
lands  Dy  the  plaintiffs  who  commenced  tlie 
drilling  of  a  well  within  the  time  provided 
by  the  lease  by  permitting  said  plaintiffs  to 
txtntlnue  their  drilling  operations  until  the 
test  was  completed,  than  they  would  by  hav- 
ing the  test  made  by  the  defendants  who 
could  not  possibly  cranmence  drilling  opera- 
tions until  after  the  expiration  of  the  three- 
year  term.  As  hereinafter  appears,  the  wells 
which  were  being  drilled  at  the  explratiw  of 
the  three-year  period  were  completed  and 
resulted  In  producers  within  a  short  time 
after  the  ex^xa.tiaa  c£  said  period. 

Our  cMutmction  of  fbe  lease  tvings  us  to 
the  same  conduaion  reached  by  the  trial 
court,  who  found: 

"That  the  phrase,  'or  said  premises  developed 
or  operated,'  used  in  the  habendum  clause  of 
said  lease  contract,  signifies  and  (t  mu  under^ 
stood  between  the  parties  to  mean  and  was  used 
in  the  sense  of  *be{ng  developed  er  behig  op- 
erated,' and  that  tiie  bebendnm  clanse  in  said 
contract  la  which  said  phrase  ia  found  was  need 
by  the  parties  to  mean  and  does  signify  aa  fol- 
lows: 

"  'To  have  and  hold  the  same  for  and  during 
the  term  of  three  years  from  the  date  hereof, 
and  as  much  longer  thereafter  as  oil  or  gas  is 
fonnd  therein  or  said  premises  are  being  devel- 
<n>ed  or  are  being  operated.'  * 

In  the  lower  court  the  defendants  took  the 
position  that  the  dause  under  dtscussicHi  was 
ambiguous,  and  over  the  objection  of  the 
plaintiffs,  who  onxtended  to  the  contrary, 
the  trial  court  permitted  evidence  to  be  intro- 
duced by  the  defendants  for  the  purpose  of 
showing  what  the  parties  to  the  contract  in- 
tended by  the  use  of  the  words  on  which  this 
controversy  hinges.  The  plaintiffs  then  in- 
t^uced  evideaice  as  to  what  the  parties  un- 
derstood and  Intended  by  the  use  ot  said 
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vordB.  The  coorft  ttaiUDg  <«  fliis  question 
was  as  fiAlowa: 

"Upon  thia  isana  a  great  deal  of  testimony 
baa  been  introdnced  by  the  parties  sbonring:  the 
orcamstancea  snrrounding  the  execution  of  said 
lease,  the  conTeraationB  between  the  parties  to 
said  lease  and  between  other  persons  in  the 
presence  ot  the  said  partiea  as  to  the  terms  and 
obligations  of  the  leasee  under  said  lease  and 
as  to  the  conversaticuia  of  the  parties  snbsequent 
to  the  ezecntion  thereof  with  respect  to  the 
neuiinff  ot  tbe  tmam  of  said  lease,  and  the 
court  finda,  taking  into  consideration  all  of  the 
terms  and  provisions  of  aaid  lease,  and  npon 
aaid  eridenee  ao  introdnced,  that,  ander  the  pro- 
Tisioua  of  said  lease  as  understood  and  intended 
by  the  parties  thereto,  it  was  the  agreement  and 
contract  between  the  parties  to  said  lease  that 
if  the  rentals  on  said  premises  were  paid  in  ac- 
cordance with  the  terms  of  said  leaae,  for  the 
privilege  of  delaying  drilling,  the  lessee  and  his 
aaatgneea  bed  the  term  ot  three  yean  within 
wUA  to  commoioe  the  drilling  at  a  weD  on  the 
premiaes  covered  by  said  leaae,  and  that  they 
emunraced  the  drUllng  of  a  well  within  said 
time,  and  continued  diliffentlr  and  in  irood  faith 
to  drill  the  same  until  completed,  althoogh  the 
completion  of  said  well  and  the  finding  of  oil 
and  gas  therein  did  not  occur  until  after  the 
expiration  of  said  three  years,  the  term  of  said 
lease  was  thereby  oontinned  beyond  the  p&tiod 
of  three  jean.** 

{I]  TbB  flndUngi  ot  tbe  trial  court  In  an 
equitable  action  daooM  be  suatalned  unleas 
It  appears  tbat  tbey  are  cleariy  against  tbe 
of  the  evidence.  Voris  t.  Bobbins, 
tS2  OfcL  671,  IBS  Fac  120;  Schodc  v.  Flsb,  45 
OkL  12, 144  Pac.  B84 ;  Xui^er  t.  Tbraves,  60 
OhU  e»l,  151  Pac.  598:  Mitchell  v.  Leonard, 
65  OkL  626^  155  Pac  096 ;  Thomas  t.  Halsell, 
164  Pac  468;  Bouss  t.  Crawford,  170  Paa 
688. 

[I]  The  evidence  sbows  that  the  lessors 
were  anxious,  first  of  all.  to  have  a  test  well 
drilled.  This  was  done  according  to  cost- 
tract,  resulting  in  tbe  production  of  oil  In 
pajing  quButitleB  and  the  continuous  de- 
TOlopment  of  the  Add.  They  were  anxious 
tbat  the  development  of  their  own  particular 
leases  take  place  as  soon  as  possible.  Tbey 
accordingly  secured  a  condttiwial  three-year 
term  lease  from  the  lessee,  with  $2  an  acre 
rental  for  delay  through  the  three-year  peri- 
od ;  whereas  the  best  offer  they  had  received 
before  this  time  was  a  flve-year  lease  with 
11.00  per  acre  rental  for  delay,  and  without 
any  agreemoit  to  drill  a  test  well.  The 
tracts  described  by  the  leases  ot  the  15  les- 
sors generally  were  expeditiously  developed, 
and  wells  were  being  drilled  on  tbe  leases  In 
question  before  any  objection  was  made  by 
the  lessors  that  the  leases  expired  at  the  end 
of  three  years  whether  drilling  was  In  prog- 
ress or  not.  It  was  not  until  offers  of  $1,000 
cash  In  hand  and  920.000  and  $25,000  deposit- 
ed In  escrow,  recq^ectlTely,  pending  the  secur- 
ing ot  valid  leases,  that  the  defendants  ever 
raised  the  question  of  the  ric^t  of  tiie  losseo 
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or  his  assignees  to  begin  dtUlliv  on  the  lands 
des(^ibed  in  the  leasee  at  any  time  prior  to 
the  explrntton  of  the  three-year  period. 
Prowant,  in  a  canvwBatlon  with  another  les- 
sor at  the  beginning  of  the  third  year  of  the 
lease.  In  urging  him  to  accept  his  second 
year's  rental,  admitted  that  be  thou^t  such 
acceptance  would  give  the  lessee  the  right  to 
ccnnmence  drilling  at  any  time  before  the 
dose  of  the  three  years,  and  some  time  dur- 
ing the  month  of  December,  1916,  and  prior 
to  the  end  of  the  three-year  period  In  Mardi, 
1917,  and  after  be  had  been  approached  for 
a  lease,  he  called  Gro<Aett  over  the  tele- 
vhoae  and  asked  if  It  was  Crockett's  under- 
standing that  the  leaae  gave  the  right  to  b^ 
gin  drllUng  operatlous  any  time  before  the 
explratltn  ot  the  third  year,  and  was  ad- 
vised by  Crockett  that  it  did.  Prowant 
thereafter  did  nothing  further  to  show  that 
such  was  not  his  understanding  until  drill- 
ing had  pn^nressed  a  considerable  time  on 
his  iM^miaea  Custer  did  not  raise  tbe  ques- 
tion at  all  until  conslderahle  progress  had 
been  made  In  drilling  on  his  premises.  Both 
lessees  permitted  rigs  to  be  erected  and  drill- 
ing to  be  begun  some  tttne  in  January,  1917. 
and  to  iR-ogress  tor  considonble  time  without 
protest,  although  tbey  knew  from  the  history 
of  other  wells  in  the  vicinity  and  throughout 
tbe  field  that  it  was  a  physical  impossibility 
to  complete  diese  wells  b^ore  the  expiration 
of  the  ttiree-year  period  In  Mar<^  1917.  l%ls 
practical  constructlcm  ot  tbe  contract  by  the 
parties  is  entitled  to  great  wei^t.  6  BuUng 
Case  Law,  21;  Blllott  on  Contracts.  S  16S7; 
Pittsburg  Vitrified  Paving  ft  Building  Brick 
Co.  V.  Baily  et  ux..  76  Kan.  42,  90  Paa  808, 
12  L.  R.  A.  (N.  S.)  745 :  Onthrle  MUl  ft  Bto- 
vator  Co.  v.  Howe  Grain  ft  Mercantile  0&, 
67  Okl.  618,  157  Paa  290;  Bearman  Dux 
Oil  ft  Gas  CO.  et  al..  166  Paa  199. 

The  evidence  fbrUiw  shows  that  fbo  les- 
sors  were  expecting  development  on  tbeir" 
premises  within  a  reasonable  time,  and  that 
they  had  no  reason  to  be  disappointed  in  this 
respect  The  wcUs  on  tbe  prunlses  of  Prow- 
ant and  Custer,  thou^  begun  only  a  few 
months  befbre  Hardi  10,  1017.  were  ptoa^ 
cotod  with  diligence,  and  by  tibe  time  these 
cases  were  tried  oil  was  b^ng  iwodoced  on 
both  leases  In  sufilclent  qoantittea  to  have 
satisfied  any  reasonable  anticipation  of  the 
lessors. 

Able,  elatK>rate,  and  exhaustive  briefs  have 
been  filed  by  ooonsel  r^iresenting  idaintitrs 
and  defendants,  respectively,  which  makes 
It  impractiGaUe  to  treat  in  detail  every  mx- 
gument  adduoed  In  support  of  their  divergent 
theories.  One  of  the  most  vigorous  oontn- 
tlons  made  by  counsel  for  defendants  U,  aa 
stated  In  their  own  language,  that — 

"The  leases,  by  their  own  terms  and  by  the 
well-settled  principles  of  oil  and  gas  mining 
law,  expired  on  Matxdi  10,  1917,  and  became 
null  and  v<^  thmafter.** 
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W«  have  already  dlaco»ed  and  dlaposed  of 
this  contention. 

We  do  not  oonoider  it  Important  to  poiaue 
ttie  query  put  by  counsel  tov  defendants  as 
to  the  loi^  to  whUih  a  lessee  under  this 
particular  form  of  lease  could  go  In  holdln£ 
lauds  by  purported  (V)eratloD8.  The  cases  at 
tiar  are  clearly  cases  where  the  cootractlng 
parties  understood  that  drilling  operatkms 
might  be  begun  at  any  time  prior  to  the  ter- 
mination of  the  three-year  period,  provided 
they  were  expeditiously  proeecated  in  good 
faith  to  MHupletion.  What  we  might  hold 
under  circumstances  where  the  contracting 
parties  had  a.  different  understanding,  or 
where  the  lessees  or  their  assignees  were  not 
acting  in  good  faith.  Is  not  r^nnt  to  the 
Issues  presented  by  this  record. 

[10]  The  ranalnlng  assignmoit  of  error  Is 
that  the  trial  Judge  was  disqualified  to  sit 
In  the  case.  We  have  examined  that  part  ot 
the  record  which  it  Is  claimed  supixHrts  this 
contenti<ai.  and  it  is  our  opinion  that  Judge 
Hickam  was  not  disqualified  and  there  was 
no  reason  appearing  in  the  record  why  he 
could  not  fairly  and  impartially  try  the  is- 
sues. The  record  also  shows  that  he  tried 
the  cases  fairly  and  impartially  and  ren- 
dered a  proDer  judgment  At  least  three  of 
counsel  for  defendants  admitted  during  the 
proceedings  that  he  was  not  disqualified. 
The  record  furtiier  shows  that  all  the  faets 
now  alleged  for  disqualification  were  known 
to  the  defendants  before  the  trial,  and,  al- 
though a  proi>er  and  effective  remedy  at  law 
was  available  for  the  disqualification  of  a 
trial  Judge  where  such  disqnallflcation  exists, 
they  made  no  efTort  to  avail  themselves  of 
such  remedy.  Sections  S812,  6816,  Kev.  Laws 
of  1910;  Fox  V.  Ziehme  et  al.,  80  Okl.  673, 
120  Pac.  285;  Myers  v.  Bailey,  26  Okl.  1S3, 
109  Paa  820;  Ingles  v.  McMillan,  5  Okl.  Cr. 
130,  U3  Pac.  998,  46  L.  E.  A.  (N.  S.)  611 1 
Ex  parte  Hudsim,  3  Okl.  Cr.  S93,  106  Pac 
p40,  107  Pac.  735. 

The  equities  in  these  cases,  we  think,  are 
with  the  plaintiffs  and  the  finding  of  the 
trial  court,  which  we  hold  is  supported  by 
the  evidence,  being  that  the  contract,  con- 
strued as  a  whole  in  the  light  of  the  inten- 
tion of  the  parties  who  made  it,  gave  the 
plaintiffs  the  Ht^t  to  Commence  drilling  any 
time  prior  to  the  expiration  ctf  the  three-year 
period,  provided  the  drilling  operatims  were 
diUgoitly  pursued  in  good  faith,  and  since 
it  has  been  shown  that  drilling  (^)eratlons 
were  pursued  and  consummated  in  good 
faith  fran  the  time  they  were  begun  in  Jan- 
nary,  1917,  and  that  oil  was  i^odooed  and  ta 
being  produced  in  paying  qnantUies  on  Oxe 
tracts  described  by  the  leases  In  outrorar^ 
sy,  we  hold  that  Che  plaintiffs  should  prevail, 
and  that  the  Injunction  heretofore  groAted 
by  the  trial  court  should  be  made  permanent 

For  the  reasons  stated,  the  Judgment  la 
affirmed. 
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OWBN,  a  and  KANE,  PITOHFOBD, 
JOHNSON.  HIOOINS.  and  BAILBX,  JJ, 
concur. 

MCNEILL,  3.,  dissents. 

HABBI80N,  3^  absent 

McNBILL,  J.  (dissenting).  The  Issue  In- 
volved in  this  case  is  the  amstniction  of  an 
oU  and  gas  lease.  The  record  discloses  Mr. 
A.  P.  Crodiett  met  with  some  landowners 
near  Yale,  Okl.,  for  the  purpose  of  securing 
oil  and  gas  leases  on  a  large  area  ot  land. 
He  was  desirous  of  obtaining  leases  for  a 
period  of  five  years,  while  the  landowners 
wanted  to  give  a  lease  for  only  two  years.  A 
meeting  was  had  at  Mr.  Prowanf  s  house,  iEind 
it  was  tentatively  agreed  that  the  landown- 
era  would  execute  leases  for  a  i>erIod  of  three 
years,  provided  a  test  well  was  drilled  the 
first  year  <m  one  of  the  tracts  €t  land.  Mr. 
GroAett  made  a  memorandum  from  which  to 
prepare  an  escrow  agre^oit  that  was  to  be 
entered  Into  regarding  the  test  well,  and  re> 
turned  to  Oklabmna  Oity.  There  be  had  the 
leases  prepared  on  blank  forms  ot  lease,  the 
form  having  been  pr^^ared  prior  to  that 
time  by  Crockett's  law  partner,  who  was  in- 
terested In  the  leases.  An  escrow  agreement 
was  also  prepared.  The  only  .changes  made 
in  the  printed  form  of  tb»  leaae  was  that  the 
printed  words  "fire  year^  vere  scratdied 
out,  and  the  words  "ttiree  years"  Inserted; 
that,  as  to  the  rwtal  dause^  the  word  91 
per  acre  was  scratched  out  and  the  word  fS 
per  acre  [>ayable  quarterly  in  advance  was 
inserted.  Mr.  Crockett  then  returned  to  Tale, 
and  the  leases  were  executed. 

After  the  leases  were  executed,  they  were 
assigned  by  Mr.  Crodsett  to  divers  parties 
who  developed  the  different  leased  premises, 
and  this  controversy  arises  over  the  leases  ex- 
ecuted by  Mr.  Custer  on  his  tract  of  land  and 
the  one  executed  by  C  M.  Prowant  on  his 
land.  The  leasee  were  dated  March  11, 1914, 
and  were  for  a  period  of  three  years  and 
would  expire  March  11,  1917.  No  oil  or  gas 
was  found  on  the  premises  by  March  11, 
1917.  About  60  days  prior  to  March  11, 1917, 
the  assignees  of  the  lessee  erected  a  derrick 
on  each  lease  and  began  drilling  for  olL  It 
was  ccHiceded  on  the  day  drilling  began  the 
lessees  would  not  have  sufficient  time  to  com- 
plete a  well  to  the  sand  that  was  producing 
oil  and  gas  by  March  11,  1917. 

The  question  Involved  Is:  Did  the  leases 
expire  on  March  11,  1917?  The  lease  In- 
volved Is  a  commercial  lease,  and  very  sim- 
ilar to  the  average  commercial  form  of  leas- 
es. The  habendum  clause  of  the  lease  con- 
tains the  following  language; 

*'Fo  have  and  to  hold  the  same  for  and  during 
the  term  of  three  years  from  the  date  hereof, 
and  as  much  longer  thereafter*  as  (ril  or  gas 
Is  found  thereon  or  aud  premises  developed  or 
operated." 


Digitized  by 


OKL)  PBOWANT 

(IIT 

It  Is  the  c(mtent!(m  of  the  plalntUTs  1q  er- 
ror that  the  lease  by  ita  term  expired  on 
Mardh  11,  1917,  unless  oil  and  gas  had  been 
found  thereon  prior  to  said  time,  and  that 
the  words  "developed"  and  "(grated"  re- 
ferred to  the  development  or  <^ration  of  a 
lease  where  oil  and  gas  had  been  found.  It 
Is  the  contention  of  the  defendant  la  error 
that  the  finding  of  oil  and  gas  was  not  a  con- 
dition precedent,  but  that  the  commencement 
of  a  well  prior  to  March  11,  1917,  came  with- 
in the  words  "developed  or  operated,"  and 
extended  the  life  of  the  lease.  It  is  the  con- 
stnictlOD  of  thia  portion  ot  the  lease  that  is 
io  amtrorersy. 

In  the  construction  of  oU  and  gas  leases, 
tbls  court,  and  the  courts  of  the  dltlerent 
states,  have  laid  down  certain  rules,  to  wit: 

First:  In  the  construction  of  oil  and  gas 
leases,  different  rules  obtain  from  those  ap- 
plied to  the  construction  of  ordinary  leases  or 
other  mining  leases  owing  to  the  peculiar  na- 
ture of  the  mineral  and  danger  of  loss  to  the 
owner  from  drainage  by  surrounding  wells. 
The  general  rule  Is  that  oil  and  gas  leases 
aie  construed  most  strongly  in  &vor  of  the 
lessor.  ■  Superior  Oil  &  Gas  Co.  v.  Mehlin, 
25  OU.  809,  106  Pac.  646,  138  Am.  St.  Bep. 
942;  Frank  OU  Go.  v.  Bellevlew  Gas  &  OU 
Co.  29  OkL  719,  119  PaC;  260,  43  I«.  B.  A.  (N. 
8.)  4S7;  Shafter  T.  Marks  (D.  O)  241  Fed. 
139. 

Second.  The  principal  purpose  and  design 
of  the  parties  to  an  oU  and  gas  lease  is  tlie 
Itroductlon  and  marketing  of  the  oU  and  gas 
In  the  land  for  their  mutual  benefit  Indi- 
ana OU  &  Gas.  Go.  V.  McCrory,  42  OkL  136. 
140  Pa&  610 ;  Brewster  v.  Lanyw  Zinc  Oo., 
140  Fed.  801,  72  a  O.  A.  213 :  Plummer  v. 
Coal  k.  Iron  Go.,  160  Pa.  483,  28  AU.  853. 

Third.  Oil  and  gas  leases  in  this  Jurisdic- 
tion are  construed  strongly  a^lnst  the  lessee 
tnd  In  favor  of  the  lessor,  and,  where  Its 
terms  will  permit  under  the  rules  of  law^  said 
lease  will  be  construed  so  as  to  promote  de- 
Telt^miHit  and  prevent  delay.  Curtis  .v.  Har- 
rtfl,  184  Paa  674  (not  officially  reported)  de- 
cided July  15.  1919;  Mew  State  OU  Co.  v. 
I>Qim,  182  Pac.  614;  Paraffine  OU  Co.  t. 
Cruce,  162  Paa  716. 

Fourth.  Where  the  lease  provides  that  the 
Iwsee  ahaU.  have  a  qyedfled  period  of  time 
iiltldo  wbldi  to  explore^  alUiough  the  lease 
^wTide  that  ttie  term  shaU  be  as  long 
u  rentals  are  paid  or  oU  or  gas  produced  In 
V»jtDg  qoantlties,  yet,  onless  oU  or  gas  Is 
^*>nia  In  paying  qnantltles  within  the  qwci- 
M  pertod  of  time,  the  payment  or  tender  of 
nntal  after  the  exi^tfon  ot  the  defi- 
nite tcnn  will  not  wtmd  Oe  time.  Western 
^cnn^lveiiia  Oas  Oo.  t.  George  161  Pa.  47, 
^AaiOOi;  Bettman  r.  Harness,  42  V.  Va. 
<33,26S.]I).2n,  86L.R.A.  566;  North- 
*«teni  Ohio  Nat  Oas  Co.  v.  City  of  Tiffin, 
SB  Ohio  St  420,  64  B.  77 ;  Mnrdock-West 
^  T'liORlii,  69  Ohio  St  614,  69  N.  a.  984; 
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Chancy  v.  Ohio,  etc.  Ga&  Co.,  82  Tnd.'  Appi^ 
103,  60  N.  B.  477;  E!at<m  v.  AUeghany  Gas 
Co.,  122  N.  T.  416.  26  N.  B.  981 ;  Brown  v. 
Fowler,  66  Ohio  St  507,  63  N.  E.  76;  Cassell 
v.  Crothers,  193  Pa.  369.  44  AtL  446;  Low- 
ther  OU  Co.  v.  Mlller-Slbley  OU  Co.,  58  W. 
Va.  601.  44  S.  Bl  433,  97  Am.  St  Rep,  1027 ; 
Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801, 
72  a  C.  jt.  213;  Am.  Window  Glass  Co.  t. 
WUIlams,  SO  Ind.  App.  685.  66  N.  B.  012. 

Fifth.  Leases  for  oil  and  gns  are  subject 
to  the  Implied  covenant  that  the  lessee  wiU 
do  aU  that  Is  necessary  to  carry  into  effect 
the  purposes  and  objects  of  the  lease.  In 
the  absence  of  a  covenant  to  begin  work 
within  a  certain  time,  there  is  an  ImpUed 
covenant  to  l>egin  within  a  reasonable  time. 
When  the  lessee  commences  ex^dorations. 
there  Is  an  Implied  covenant  that  he  wUl 
diligently  prosecute  the  search,  and,  If  oil 
or  gas  is  found  In  paying  quantltleB,  that  he 
wUI  protect  the  lines  and  will  develop  the 
territory,  Brewater  v.  Lanyoif  2^&c  Co.,  140 
Fed.  801.  72  O.  0.  A.  218 ;  Indiana  OU  &  Gas 
Co.  V.  McCrory,  42  OkL  186,  140  Pac,  610; 
Wellsvllle  OU  Cb.  v.  MUler,  44  OkL  493,  146 
Paa  844, 

There  is  a  general  rule  In  the  construction 
of  contracts  which  Is  as  follows: 

The  primary  object  of  all  rules  of  Inter- 
{notation  and  construction  of  contracts  Is  to 
arrive  at  and  give  effect  to  the  mutual  inten- 
tion of  the  parties  as  expressed  In  the  con* 
tract  when  not  forbidden  by  law.  It  must 
be  borne  in  mind  that  all  ai^Ucable  laws, 
when  an  agreonent  Is  taade,  necessarily  ra- 
ter into  and  form  a  part  of  It  as  fully  as  It 
they  were  expressly  referred  to,  or  incor- 
porated in  Its  terma  Elliott  on  Contracts, 
VOL  2,  p.  776 ;  Armour  Patting  Co.  v.  United 
States,  153  Fed.  1,  62  a  a  A.  135, 14  L.  R.  A. 
(N.  S.)  400;  Metropolitan  Life  Ina  Co.  v. 
Johnson,  49  Ind,  App.  233,  94  N.  B.  785; 
Long  V,  Straus,  107  Ind.  W,  6  N.  B.  123,  7  N. 
E,  764,  67  Am.  Bep,  87. 

Another  rule  In  the  construction  ot  the 
con.tracts  Is: 

"Tbat  whin  Qwre  axiata  an  imcertainty  or 
ambignity  as  to  the  meaning  of  the  terms  id 
the  agreement  and  the  language  used  may  be  at- 
tributed to  one  of  the  parties  thereto.  It  wiU 
be  construed  most  strongly  against  the  party 
using  the  langnage,  since  he  is  considered  as 
having  chosen  the  langnage  theretOb"  BDlott 
oa  Gwitraets,-  vol.  2,  p.  807. 

See  secUtm  964,  B.  L.  1910. 

Without  oonslderlng  at  Oils  time  the  «vl- 
denoe  Introduced  In  the  trial  of  the  cas^  nor 
the  findings  of  the  court  let  us  examine  the 
lease  with  tba  mles  set  out  above^  as  a  guide 
to  assist  us  In  Qie  InteriwetatUm  and  con- 
stmctiim  to  be  placed  upon  the  tAl  and  gas 
leasoi  In  questUm.  With  this  In  mind,  what 
does  the  sentei^  "and  as  much  longer  th^e- 
after  as  oil  or  gas  Is  found  therein  or  said 
premises  devel<ved  or  operated,**  mean,  when 
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the  roles  set  out  above  «r«  a;4?Ued,  and  what 
was  the  Intention  of  the  parties  at  ttie  time 
oC  the  execution  of  the  lease?  Does  the  lease 
provide  three  conditi<m8  to  be  performed  any 
one  of  which  will  extrad  the  lease  beyond  the 
term  of  three  years,  that  la : 

First,  "finding  at  oil  or  gas." 

Second,  "or  the  premises  developed,** 

Third,  "or  («)erated" 
—or  does  it  simply  provide  one  condition  to 
be  performed  that  will  extend  the  lease  be- 
yond Its  term?  It  surely  could  not  have  been 
the  Intent  of  the  parties  to  the  lease  that  the 
finding  of  oil  or  gas,  without  producing  the 
same  or  cH>^ating  the  premises,  would  extend 
the  life  of  the  lease.  There  is  no  contention 
that  simply  finding  oU  or  gas,  irrespective 
of  the  amount  found,  would  extend  the  lease 
ludeflnltely,  without  any  operation,  so  this 
portion  of  the  sentence  cannot  stand  alone, 
unless  the  court  adds  to  the  sentence  ad- 
ditional words  such  as  "produced"  or  'iwo- 
duced  in  paying  quantities,"  eacb  of  which 
would  require  the  operating  of  the  leased 
premises,  so  it  must  have  been  Intraided  that 
the  word  "operated"  refers  to  (grating  the 
premises  after  oil  and  gas  was  found.  If 
you  add  the  words  "produced,"  or  "iwoduced 
in  paying  quantities."  which  would  it  be? 
Does  the  word  "developed"  refer  to  commeno- 
Ing  a  well  or  drilling  operations,  prior  to  the 
time  oil  or  gas  Is  found,  or  does  it  refer  to 
the  implied  covenant,  that  goes  with  every 
lease,  that  after  oil  and  gas  Is  found  the 
premises  shall  be  developed  with  reasonable 
diligence  along  sudi  lines  as  will  be  reason- 
ably calculated  to  make  the  extractltn  of  oil 
or  gas  from  the  leased  land  of  motoal  ad- 
vanbige  and  profit  to  tbe  lessw  and  lessee? 
If  this  senteiM»  Is  constraefl  as  exacting  one 
condition  to  be  performed  for  ezt»dlng  ttae 
life  of  the  lease  and  we  substitute  tbB  w<ni] 
"and"  for  "or."  it  wUt  read,  "and  as  much 
longer  thereafter  as  oil  and  gas  Is  found 
therein  and  said  premises  developed  and 
<^erated."  In  construing  oil  and  gas  leases, 
the  word  "and"  has  often  be^  substituted 
for  the  word  "or"  when  used  in  the  haben- 
dum clause.  Western  Penne.  Gas  Co.  v. 
George,  161  Pa.  47,  28  AtL  1004;  Bettman 
V.  Harness,  42  W.  Va.  433,  26  S.  B.  270,  36 
L.  B.  A.  566;  American  Window  Glass  Oo. 
V.  Indiana  Nat.  Gas  &  OU  Co.,  37  Ind.  App. 
439,  76  N.  E.  1006 ;  American  Window  Glass 
Co.  V.  Williams,  30  Ind.  App.  685,  66  N.  E. 
912. 

In  the  case  of  Bettman  v.  Harness,  supra, 
the  court  used  the  following  language: 

"Here  Is  a  daose  annexed  to  the  clause  oon- 
tfaming  the  lease  which  will  Insare  the  rent,  if 
we  give  the  word  'or*  the  meaning  of  'and.* 
Words  must  serve  Ictentioii  in  the  construction 
of  contracts.  Story,  Cont.  SS  773,  774.  These 
words  'or'  and  'and'  are  so  often  used  Inexact- 
ly that  the  oae  will  be  read  as  if  the  other  had 
been  nied,  to  serve  the  plain  Intent.    It  Is 


done  in  the  conrtmctioii  of  wflls  (Bdiiiler,  WlUs, 
I  477)  and  in  the  constraetion  statutes  (Suth. 
St.  ConsL  262) ;  and  if  the  words  of  a  wise 
leglslBtive  assembly  most  yield  to  Intention, 
why  not  the  word  of  two  men  not  so  learned 
and  exact?  The  intoitioa  is  the  question  in 
all  tiiese  cases.  Bish.  Gout  883,  says  it  can 
be  done  in  the  cooatruction  of  contracts.  Like- 
wise, 2  "Pars.  Coot.  497.  Just  now  I  notice  the 
case  of  Petty  v.  Fogle,  16  W.  Ta.  407,  holding 
this  to  be  law  in  this  state  in  construing  con- 
tracts," 

In  substttntbiK  the  word  "and*'  for  "or." 
in  my  Judgment;  we  have  a  plain  and  unam- 
biguotu  sentence  in  the  lease  wbldi  in  my 
^Irfnlon  will  exi^ess  the  Intent  of  flw  parties, 
and  the  Interpretatlm  will  comply  wltta  all 
the  established  rules  used  in  the  construc- 
tion of  ofl  and  gas  leases.  It  comities  with 
the  rule  of  oonstrnetlon: 

First,  that  an  oil  or  gaa  lease  tor  a  definite 
term  «f  years  terminates  at  the  time  int>- 
vided  In  the  lease  unless  or  gas  is  pro- 
duced  therefrom. 

Second,  tliat  llie  finding  of  oil  or  gas  on 
the  premises  Is  a  condition  precedent  to  the 
extCTdlng  tbe  life  of  an  tril  or  gas  lease  be- 
yond its  term. 

Third,  that  In  addition  to  finding  oil  or 
gas,  the  premises  must  be  (grated  and  oil 
and  gas  produced  therefrom. 

Fourth,  that  if  oil  and  gas  is  produced 
therefrom,  it  contains  the  implied  covoiant 
that  there  must  be  further  development  for 
properly  protecting  the  lease  and  carrying 
out  the  terms  of  the  lease  to  the  mutual  ad- 
vantage of  the  parties  thereto. 

Fifth,  that  the  purpose  and  design  of  ex- 
ecuting an  oU  and  gas  lease  is  the  royalty 
benefits  which  accrue  therefrtMn  to  the  land- 
owners and  the  correspmidlng  right  to  tba 
benefit  of  the  lessee. 

Sixth,  that  the  law  applicable  to  the  con- 
struction of  oil  and  gas  leases  would  be  read 
into  the  lease  the  same  as  If  written  therein, 
and  it  will  be  presumed  the  parties  Intended 
that  the  terms  used  In  said  lease  would  mean 
and  woiild  be  construed  to  mean  what  they 
had  been  construed  to  mean  by  the  Judicial 
decisions  of  the  various  courts  and  text-writ- 
ers at  that  time. 

As  I  understand,  the  position  of  the  defend- 
ants in  error  is  that  by  reason  of  the  lease 
containing  the  following  provision,  to  wit, 

"If  a  well  Is  not  commenced  on  said  premises 
within  one  year  from  the  date  hereof,  this 
tease  shall  become  null  and  void,  noless  the 
lessee  shall  pay  or  tender  to  the  lessors  a  rental 
of  S2.00  per  acre  quarterly  in  advance  for  each 
adtUtiooal  one  year  sucdi  commencement  la  de- 
layed from  the  time  abora  mentioned  for  the 
ccHnmeneement  of  said  well,  until  a  well  is  com- 
menced  on  said  land.  It  is  expressly  agreed 
that  the  right  to  so  extend  and  continue  this 
lease  is  fully  paid  for  by  the  consideration  above 
mentioned,  and  that  the  said  payment  or  tender, 
when  made,  shall  fully  and  completely  extend 
this  lease  from  time  to  fhne  until  a  wcU  Is 
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commenced.  The  drfUinf  of  a  prodadng  well 
on  said  premise*  «haU  operate  u  8  fuD  liqui- 
dation of  all  reutab  doe  or  paj^Ue  under  this 
proviaion  daring  the  remainder  of  the  term 
of  this  lease, 

"The  completion  of  drilling  opera tioni  which 
reanlt  in  a  dry  hole  or  a  well  not  producing  oH 
or  gas  in  paying  qoantitiea  Bhall  be  in  lien  of 
all  rentals  aocruing  from  and  after  the  date 
of  the  commencement  <^  said  operations,  tor  a 
period  expiring  me  year  after  the  terminatiMi 
of  said  operations,  and  this  I^e  shall  be  in 
fall  force  and  effect  for  said  time  as  folly-  as 
if  said  rentals  bad  been  paid  or  a  producing 
well  completed" 

— tbat  constmiDg  both  clanaes  togetber,  tbat 
is  the  habendum  clause  and  the  drilling 
clause,  the  leasee  had  three  years  to  com- 
mence a  well,  haTlnE  c(»nmenced  a  prior 
to  tlie  expiration  of  the  lease,  the  life  of  the 
lease  was  extoided  thereto,  and  tbat  the 
words  "developed"  and  "operated"  referred  to 
commencing  a  weU.  But  In  this  construction 
J  Gftnnot  agree. 

I  hare  been  unable  to  find  any  decision,  nor 
has  a  case  been  cited,  wherein  tjie  courts 
haT«  dedded  that  the  tenus  contained  in  the 
drUIlng  clause  of  an  oil  and  gas  lease  extend- 
ed tbe  life  ot  the  lease.  Tbe  first  provlstOD 
fat  tbe  drilling  clause  IB: 

That  U  no  well  is  commenced  within  one 
year  tte  lean  baoomes  null  and  void  unless 
tbe  leraee  pays  a  certain  rental  for  each  year 
■udi  commen cement  is  delayed. 

Tbe  torn  and  eflfect  of  this,  clause  In  tbe 
lease  baa  been  construed  by  this  court  in  the 
case  ot  Mdton  t.  GbenAee  OH  ft  Gas  Ok, 
170  Pac  WL  Tbe  court  said: 

"An  oil  and  gas  lease  containing  a  itipnlation 
on  iba  part  <tf  tbe  leaaee  to  conunenoe  op«atiinia 
on  tbe  premises  within  a  jtmx  from  a  date  cer- 
tain or  iwy  for  delay  conferred  on  the  lessee 
an  cptioa  to  drill  or  pay,  and  a  failure  to  do 
either  r^dered  the  same  fwteltable  at  the 
choice  of  the  lessor." 

'  So  if  tbe  option  to  commence  a  well  or  the 
option  to  pay  rentals  have  the  same  force  and 
efTect,  then,  if  the  party  prior  to  the  erpira- 
ticHi  of  tbe  term  of  the  lease  has  a  right  to 
commence  a  well  and  extend  tbe  life  of  the 
lease,  he  would  have  the  same  right  to  pay 
the  rental  and  extend  the  life  of  tbe  lease, 
and  no  court  has  ever  held  that  tbe  lease 
could  be  extended  beyond  Its  terms  by  paying 
rental.  This  clause  In  the  lease  Is  not  dlflfer- 
cnt  from  tbe  dauses  contained  In  many  com- 
mercial forms  (tf  leases.  The  cases  of  Federal 
Oil  Co.  T.  Western  Oil  Co.,  121  Fed.  674,  57 
C.  C.  A.  428;  Indiana  Oil  &  Qas  Co.  t.  Mc- 
Crory,  supra;  Eastwn  On  Co.  v.  Holcomb, 
212  Fed.  126,  128  C.  O.  A.  642;  American 
Window  Glass  Oo.  r.  Indiana  Natural  Gas 
&  Oil  Co..  87  Ind.  App;  489,  76  N.  E.  1006— all 
used  the  word  "commencement"  of  operations 
or  well.  Instead  of  "cMnpletlon"  of  well,  al- 
tbon^  tbe  identical  ^uestlMi  bere  presented 
was  not  iwesesited  In  any  of  fluae  caaea 
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The  next  sentence  in  tbe  drtlllng  danse 
provides  that  the  ri^t  to  extend  the  lease 
is  paid  for  by  the  omslderatlon  abore  men- 
tioned and  that  the  payment  or  tender  of 
rental  when  made  shall  fully  and  complete 
extend  this  lease  from  time  to  time  until  a 
w^  Is  commenced.  This  was  the  dause  that 
was  construed  in  the  cases  of  Rich  t,  Done- 
ghey,  177  Pac.  86,  3  A.  L.  R.  852,  Northwest-- 
em  OU  ft  Gas  Co.  t.  Branlne,  175  Paa  088, 
8  A.  li.  R.  344,  and  Shaffer  t.  Harks  (D.  a) 
241  Fed.  1.S9,  and  was  held  to  mean  that  tbe 
bonus  or  ctmsideration  first  paid  was  a  snffl- 
cient  consideration  for  tbe  lessee  to  exercise 
the  option  either  to  drill  or  pay  rentals  for 
the  full  term  of  the  lease.  This  clause  does 
not  in  any  way  assist  In  the  con  fit  ruction  of 
the  habendum  dause,  nor  could  It  in  any 
way  be  said  tbat  it  would  be  construed  to  ex- 
tend tbe  life  of  the  lease ;  bnt  It  has  always 
been  held  that  It  did  not 

The  next  sentence  provides  that  the  drtll- 
lng of  a  producing  well  on  said  premises 
shall  operate  as  full  liquidation  of  all  rentals 
due  or  payable  under  this  provision  during 
the  remainder  of  the  terms  of  this  lease. 
This  sentence  In  my  judgment  does  not  aid 
or  assist  In  construing  the  habendum  clause, 
but  slm^  lurovldes  that  tbe  drilling  of  a 
prodndog  well  is  In  full  liquidation  of  all 
raitolB  due  under  tbe  terms  of  the  leasfc 
Instead  of  tills  dause  aiding  tbe  owtentkm 
ot  the  d^endants  In  error  it  seems  to  me,  It 
weateis  tbeir  position.  If  tbls  dause  Is 
taken  alone,  it  would  be  held  to  mean  that  a 
jwodudng  well  only  continues  tbe  lease  for 
the  tbree-year  period ;  then,  If  the  party  de- 
lays the  commencement  of  a  well,  the  life  of 
tbe  lease  would  tie  extended.  This  was  cer- 
tainly not  the  intent  of  the  parties. 

The  next  sentence  provides  that  the  drill- 
ing of  a  dry  hole  or  a  well  not  producing  oil 
or  gas  In  paying  quantities  shall  be  in  lieu 
of  the  rentals  accruing  from  and  after  the 
date  of  the  commencement  of  drilling  (^ra- 
tions to  one  year  after  the  termination  of 
the  drilling  (^rations,  and  the  lease  shall  be 
in  full  force  and  ^ect  from  said  time  as 
fully  as  If  the  rentals  had  been  paid  or  a 
producing  well  completed. 

The  drilling  clause  provides  ttiat  a  produc- 
ing well,  as  far  as  this  dause  is  concerned, 
has  tbe  effect  of  payment  of  rentals  due  on 
the  lease.  Could  It  be  said  that  it  was  in- 
tended by  the  parties  that  tbe  commencement 
of  a  well  should  give  the  lessee  a  greater 
right  than  the  drilling  of  a  producing  well? 
I  cannot  believe  that  such  was  the  intention 
of  the  parties,  from  the  reading  of  this 
clause;  nor  can  I  believe  under  tbe  pr(^r 
rule  of  construction  that  the  drilling  clause 
can  be  of  any  benedt  in  the  c<Histruction  to 
to  be  placed  upon  the  habendum  clause.  If 
we  would  construe  the  tect  that  the  com- 
mencement of  a  wdl  as  provided  In  tbe  drlU- 
Ing  dause  gave  to  tbe  lessee  a  greater  right 
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than  flndlnc  a  producing  we  would  re- 
verse the  mUng  at  this  court  in  the  case  of 
Cartis  T.  HbttIb,  supra,  wherein  the  court 
said  that  the  lease  ahmild  be  construed  to 
promote  derelopm^t  and  not  prevent  delay. 
While  in  construing  this  lease  we  say  that 
during  the  three  years  a  producing  well  had 
been  drilled,  ft  only  has  the  force  and  effect 
■of  paying  the  reptals ;  while,  if  we  wait  and 
commence  a  well  immediately  prior  to  the 
termination  <tf  the  lease,  the  lUe  of  the  lease 
is  extended. 

A  case  nearly  in  point  to  the  one  at  bar 
is  the  case  of  American  Window  Glass  Co. 
T.  Indiana  Natural  OU  Co.,  87  Ind.  App.  439, 
76  N.  E.  1006. .  The  lease  there  contained  the 
following  proTlsii«: 

"For  the  term  of  twelve  years  and  so  long 
thereafter  as  petrolenm,  gas,  or  mineral  snb- 
Btance  can  be  procured  in  paying  quantities  or 
the  payments  hereinafter  provided  for  are  made 
according  to  the  terms  and  ccuditi<ms  attach- 
ing thereto." 

The  drilling  clause  was  as  follows : 

"To  commence  operations  for  said  drilling  and 
mining  purposes  within  one  year  from  the  exe- 
cution of  this  lease,  or  in  lieu  thereof  for  dday 
in  conuQwelng  said  operatiwiB  and  as  a  can- 
aideratioii  for  the  ogreonuits  herein  contain- 
ed, thereafter  to  pay  *  *  •  f^OO  pv  an- 
num, payable  In  advance  eodi  year  until  sndi 
operationB  are  commenced  and  a  well  oom- 
pleted." 

The  court  there  held  that  In  the  habendum 
clause  the  word  "or"  should  be  read  "and," 
so  that  the  term  was  limited  to  12  years  un- 
lees  oil  or  gas  was  procured. 

That  the  producing  of  oil  and  gas  Is  a 
condition  precedent  to  the  extending  of  the 
llfo  of  a  lease,  la  In  effect  the  holding  of  our 
court  in  case  of  Farafflne  Oil  Co.  t.  Cruce, 
supra. 

In  construing  the  terms  of  this  lease  con- 
tract, It  should  not  be  construed  In  the  light 
of  the  facts  that  have  developed  since  tiie 
terms  of  the  lease  expired,  nor  because  large 
quantities  of  oil  and  gas  have  been  found 
on  said  premises,  subsequent  to  the  termi- 
nation of  the  lease,  but  the  same  should  be 
construed  in  the  light  of  the  conditions  as 
they  existed  at  the  time  of  the  execution 
thereof,  when  the  questlcni  ot  oil  and  gas  was 
still  a  possibility,  as  was  said  by  this  court 
In  the  case  of  Rogers  v.  Harris,  184  Pac. 
459  (not  oflScially  reported),  where  the  court 
quoted  from  ttie  case  of  Geddee*  A[^>eal, 
SO  Pa.  461: 

"We  are  not  to  judge  this  transaction  by  the 
light  of  subsequent  events.  It  was  ccoisummat- 
ed  In  the  face  of  an  uncertain  future.  The  ebb 
and  the  flow  of  the  bustness  tide  In  tliat  future 
%aB  concealed  from  human  vision." 

If  we  adc^t  the  construction  placed  upon 
this  lease  by  the  trial  court,  lu  my  opinion 
we  have  the  lease  ccmtract  more  amblguons 


and  unc»taln  than  In  Uie  first  Instance. 
It  reads  as  ftdlows: 

"To  have  and  to  hold  the  same  for  and  during 
the  term  of  three  years  from  the  date  hereof, 
and  as  much  longer  thereafter,  as  oil  or  gaa 
is  found  therein  or  said  premiaes  are  being  de- 
veloped or  are  being  operated." 

We  then  liave  a  sentence  providing  that 
the  finding  of  oil  and  gas  extends  the  life 
of  the  lease,  ^edier  necessary  to  produce 
the  same  or  to  produce  ^e  same  In  paylns 
quantities  would  still  be  uncertain.  Then 
the  question  "or  said  premises  are  being 
developed,"  It  would  be  uncertain  as  to  how 
licng  devttlopmait  ralfl^  oocur.  Wbetiier 
the  party  might  drill  one  or  more  wells, 
and  If  qotUng  was  found  tiier^  continue 
Indtf nitcdy  and  extaid  tlw  life  of  the  lease. 
As  to  v^t  the  tenn  'lielng  evented"  meant 
would  still  be  indefinite.  Vi  my  Judgment 
It  would  not  do  to  say,  because  lai^  quan- 
tities of  oil  and  gas  were  found  co  said 
prendses,  subsequent  to  the  tenn  of  the  lease, 
therefore  It  Is  not  neoessair  to  consider  the 
lease  In  this  Ui^t  Tba  finding  of  oil  and 
gas  subsequent  to  Oie  llfo  tbe  lease  would 
not  diange  the  meaning  of  the  words  used 
"more  ttutn  three  years  prior  thereto,"  nor 
would  it  be  any  boieflt  tai  ascertaining  what 
the  Intmtlon  of  Oie  parties  was  at  Oiat  time. 
n%eae  focts  wen  unknown  at  tiie  time  of  the 
execution  of  the  lease,  and  the  intaiti«i  of 
the  parties  most  be  construed  as  if  no  oU 
was  found.  It  would  not  do  to  say  titiat»  If 
large  quantttlea  of  oil  were  found,  the  Intent 
of  tiie  partteB  at  tlie  time  of  tlie  execotioa 
of  the  lease  was  different  from  what  it  would 
be  if  only  a  small  well  bad  been  found  or 
no  oU  at  all.  If  we  fall  to  Interpret  the 
terms  of  this  lease^  in  this  ll^t,  thai  we 
are  permitting  in  my  Judgment  the  fact  that 
large  quantities  of  <^  or  gas  had  been  found, 
since  that  time,  to  Influence  us  in  tbq  inter- 
pr^tlm  of  tlilB  contract  In  my  Judgment 
the  lease  should  be  so  construed  that  parties 
with  similar  leases  having  controversies  over 
the  interpretation  could  use  this  as  a  guide 
io  determine,  what  the  lease  means,  but  to 
a  person  who  has  found  a  small  well  or  no 
well,  It  still  leaves  It  uncertain  and  ambigu- 
ous and  in  my  Judgment  more  uncertain  and 
ambiguous  than  the  way  the  lease  was  writ- 
ten In  the  first  instance. 

I  agree  with  the  rule  that  the  lease  will 
be  construed  to  promote  devel<^ment  and 
not  delay,  but  I  cannot  agree  that  this  foct 
is  determined  by  the  foct  that  the  defendants 
in  error,  in  the  instant  case,  were  drUllng 
at  the  time  fixed  for  the  termination  of  their 
lease  and  wne  in  a  position  to  complete  a 
well  socmer  than  the  sectmd  lessee  could. 
The  construction  should  be  placed  on  the 
lease  to  ascertain  what  cwstruction  would 
promote  development  between  the  parties 
to  the  leaser  and  the  ta(^  that  as  between  two 
lessees  one  might  drill  a  well  quicker  or  soon- 
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er  than  ano'tiier.  In  1117  Jodgment,  m<ii  a 
conatmctloii  would  be  mlBleadlng,  and,  it 
two  lo— OCT  wen  claiming  nnder  a  separate 
lease  as  In  Qxe  instant  case,  the  court  would, 
IrrespectlTe  of  whose  lease  was  paramount, 
consider  thdr  rights  on  tlie  theory  that  the 
Iterson  who  obtained  poaseaslon  first,  or 
started  drilling  first,  woold  have  an  adran- 
tage  because  it  wonld  insnre  quicker  pro- 
duction. I  do  not  bellere  this  fact  should 
enter  into  the  construction  of  the  lease. 

I  do  not  agree  with  the  opinion  that  the 
eqaitieB  in  this  case  are  with  the  defend- 
ants tn  error.  The  record  discloses  that 
these  two  pieces  of  land,  the  Prowont  land 
and  the  Custer  land,  are  adjacent  or  nearly 
so.  The  eTidence  of  Mr.  Faulkner  waa  that 
Iw  bad  nqwrviston  over  the  leases  for  de- 
fmdants  in  error,  and  ordered  the  locations 
of  tbe  wtils  to  be  made  Qitfeon;  tliat  the 
Borfee-Holfdld  Oil  Company  had  a  lease  on 
the  land  adjacokt  to  the  Prowant  land  <hi 
tbe  DWtb,  and  tbe  Twin  State  Oil  Company 
had  a  lease  m  tlu  land  adjacent  to  the  Prow- 
ant land  on  the  west,  and  both  were  drilling 
offtat  wells  to  the  Prowant  land.  He  teetl- 
fled  taxOuit  that  tbe  Prowant  and  Custer 
Camis  at  ttiat  time  were  wbat  were  called 
'^vlld^eat  terrttofy."  These  defendants  in 
error  had  done  nothing  to  develop  these 
leases  prior  to  lUiat  time»  If  Ibey  were  wild- 
cat territory;  but,  as  soon  as  the  wdls  ad- 
jacent thereto  vrbUSk  were  drilled  by  tbe 
Borte-Hoiteld  C(Hnpany  and  the  Twin  State 
Oil  Company  showed  oU,  tbe  defendants  In 
error  made  locattons.  As  soon  as  the  wells 
were  brought  in  apd  showed  to  be  good  pro- 
ducers, th^  Immediately  began  building 
derricks,  whldi  was  in  January.  1917.  No 
drilling  was  started  untU  about  the  middle 
of  January,  1917,  and  it  la  admitted  tbey 
did  not  hare  sufficient  time  to  complete  a 
well  prior  to  tlie  three-year  period;  or,  in 
other  words,  they  were  speculating.  The 
Magnolia  Petroleum  Cwnpany  and  the  For^ 
tuna  Oil  Company  were  holding  the  leases 
and  ^>ecnlatlng  on  the  ontocnne  of  the  wells 
drilled  by  the  Twin  State  Oil  Company  and 
the  Buri^e-Hf)freld  Company.  If  these  wells 
had  oome  in  dry,  no  lawsuit  would  have  been 
Instituted  and  no  well  started;  but,  when 
these  wells  proved  very  valuable,  immedi- 
ately the  defendants  in  error  started  drilling. 

If  these  leases  expired  on  March  11,  1917. 
unless  oil  w  gas  had  been  found  thereon, 
these  defendants  In  error  do  not  bring  them- 
s6lTes  within  tbe  rule  of  equity,  for  the 
reasm  tb^  stood  idly  by  and  permitted 
other  pe<vle  to  drill  wells  to  test  these  leases 
and  then  expect  to  receive  the  benefits  from 
tbe  mon^  upended  by  tbe  parties  drilling 
the  wsiOa  on  adjacent  land  to  these  leases. 

A  penm  cannot  speculate  upon  the  out- 
cnne  (tf  an  oil  and  gas  lease,  and  when  It 
becomes  very  valuable  immediately  before 
his  lease  expires,  and  be  does  not  have 
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snffldent  ttane  to  cmnply  with  the  ocmdltions 
prescribed  In  the  leaser  he  cannot  commenoe 
drilling,  and  then  ask  a  court  of  equity 
to  make  bim  a  new  otmtraet  or  extmd 
his  lease  contract  without  considering  the 
right  of  the  landowners.  Of  course.  If 
the  lease  did  not  expire  on  March  11,  1917, 
there  are  no  equities  in  the  case.  The 
defendants  In  error  bad  until  March  lltb 
to  begin  or  c<Hnmence  a  w^,  and  they  must 
stand  on  their  cmtract  to  determine  that 
qnestim.  Equity  will  not  make  amtracts 
for  parttes.  nor  extend  contracts  for  parties 
where  they  hare  not  been  diligent  In  ful- 
filling the  terms  ot  the  contracts  they  them- 
selves made.  To  hold  otherwise  would  be 
to  say:  True,  yon  have  waited  too  long;  tbe 
lease  la  now  worth  926,000  to  the  landowner ; 
but  we  will  extend  your  lease  and  deprive 
blm  of  tbe  value  ot  bis  prttnlsee,  witboat 
any  eonsidwatlon.  Tbls  equity  will  not  do. 

The  trial  court  made  certain  findings 
which  are  set  out  in  the  opinion.  The  rule 
adiqtted  by  this  court  Is,  if  tbe  findings  and 
Judgmmt  of  tbe  trial  court  in  a  proceeding 
of  this  kind  are  not  clearly  against  the 
w^flSit  of  tbe  mUteaea,  the  Judgment  will 
not  be  disturbed  on  appeal.  This  is  true 
providing  the  trial  court  applied  the  proper 
rule  of  construction  to  the  evidence  Intro- 
duced In  making  bis  findings  Wlttaoot  golag 
Into  an  daboratB  discussion  <a  tbe  evldoice, 
bat  If  we  look  to  tbe  evid«iee  ct  Mr.  Orotik- 
ett,  who  obtained  tbe  leases  and  met  with 
tb%  nnmetons  landownws  at  Mr.  Prdvantfs. 
bouse,  prior  to  the  execution  of  the  lease, 
his  testimony  In  substance  was  that  tbe 
landowners  wanted  to  encnte  a  two-year 
lease  wltti  a  92  an  acre  rental  danse,  wbUe 
he  mmted  a  five-year  lease  with  a  91  an 
acre  rental  dause,  and  'that  Ibey  compro* 
mlsed  and  agreed  on  a  three-year  lease, 
^e  lease  was  not  befwe  the  parties  at  that 
time.  He  stated  there  was  nothing  said  or 
discussed  about  the  betrfnnlng  or  complet- 
ing of  a  well,  except  the  test  well. 

Tbe  record  further  discloses  that,  at  tbe 
time  Mr.  Custer  signed  the  lease,  no  dis- 
cussion was  had  regarding  the  commence- 
ment or  compleUon  of  a  well,  nor  the  sub- 
ject whether  the  commencement  of  a  well 
extended  the  term  of  the  lease.  The  record 
further  discloses  that,  when  Mr.  Prowant 
signed  the  lease,  there  was  no  disfnisslon 
regarding  the  c(Hnmencement  of  a  well  prior 
to  the  period  for  which  the  lease  was  to 
extend,  nor  whether  the  commencement  of 
a  well  would  extend  tbe  lease.  The  evi- 
dence on  this  point,  at  that  tlme^  Is  silent 
If  we  apply  the  law  that  was  applicable  at 
the  time  these  parties  agreed  upon  a  three- 
year  lease,  and  the  time  they  executed  the 
same,  the  law  being  that  the  lease  for  a  term 
of  years  expires  at  the  end  of  the  term,  un- 
less oil  and  gas  bad  been  iKoduced  fa  pay- 
ing quantities,  and  we  would  naturally 
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•otpeet  ttiat  lacb  was  the  Intention  of  the 
iwrtlu  to  this  oU  and  gas  lease.  When 
there  ia  practlcallr  no  evidence  on  the  snb- 
Ject,  If  we  constrne  their  intention  as  being 
otherwise,  In  my  opinion,  It  must  be  by  dis- 
regarding the  proper  rules  of  construction 
applicable  to  oil  and  gas  leases.  It  Is  ad- 
mitted that  Mr  Crockett's  partner  drew  the 
lease  in  question.  The  landownera  had 
nothing  to  do  with  the  drafting  of  the  same ; 
so,  If  there  Is  an  ambiguity,  It  is  constructed 
strongly  against  tbe  parties  who  caused  the 
ambiguity,  and  it  should  be  so  construed. 
When  tbe  court  in  Its  finding  stated  that 
the  Tvords  "developed  or  operated"  were 
Intended  to  mean  "or  being  developed,"  or 
"being  operated,"  I  do  not  think  such  find- 
ing is  supported  by  the  evidence,  but  con- 
trary to  the  evidence,  nor  can  such  a  con- 
clusion be  sustained  by  applying  the  proper 
rule  of  construction  to  said  evidence.  If 
the  law  at  that  time  was  that  an  oil  and 
gas  lease  could  be  extended  b^ond  its  terms 
by  paying  of  rentals,  and  the  ambiguity  in 
a  contract  should  be  more  strongly  eonstrned 
against  the  person  who  does  not  cause  the 
ambiguity,  then  the  findings  would  be  cor- 
rect. It  is  true  there  Is  a  great  amount  of 
other  evidence  introduced,  but  very  little 
evidence  of  any  kind  or  character  as  to  the 
conversation  between  the  parties  to  these 
two  leases,  and  very  little  evld«ioe  ot  con- 
venations  of  where  either  of  these  parties 
were  presrat.  In  my  judgm«it,  from  reading 
the  evidence  in  order  to  support  the  finding 
of  flie  trial  court,  as  not  being  clearly  against 
the  w^ght  of  the  evidence,  would  be  to  dls- 
T^id  all  ttie  rules  of  constmctioa  tbat 
have  been  set  out  heretofore,  that  have  been 
used  In  conBtmlng  oil  and  gas  leases. 

At  to  the  qoeetlon  concerning  the  trial 
Qoort  being  disanalifled,  I  agree  with  the 
opinion  of  the  majority. 

the  reasons  stated,  I  am  unable  to 
concur  in  the  opinion  as  written,  and  there- 
fore dlasenb 


CTJBTER  et  al.  v.  FORTUNA  OIL  CO. 
(Nob,  9055,  10096.) 

tannine  Court  of  Oklahoma.  Oct.  28,  1919. 
^Behearing  Denied  Feb.  10. 1920.) 

^Mtl  tor  Injanction  by  the  Fortuna  Oil  Com- 
Mtts  •gvinit  Morton  O.  Ouster  and  others. 
l^ta"MiT'  (or  plaintiff,  and  defendants  bring  er- 
9Mt  AArued. 

X.VtSCY.  J.  The  facts  is  this  cose  are  sub- 
M«u<»«ilt>  the  same  as  In  the  case  of  Charles  M. 

•!  al.  V.  John  Scaly  et  al.,  TniBtees  for 
(--^  tXndcum  Co.,  187  Pac.  235,  this  day 
attd  th«  legal  propoaitionB  involved  are 
Xlte  <^iQlon  in  the  lastnamed  cas^ 


therefore,  governs  thla  case  and  requires  an 
affirmance  of  the  judgment  of  the  trial  court. 
It  la  ao  ordered. 

OWEN,  C.  J.,  and  KANE,  PITCHFOBD. 
JOHNSON.  HIGGmS.  and  BAILET,  JJ.,  con- 
cur. 

McNEILIi,  J.,  dissents. 
HARBISON,  J.,  absent. 


BERRY  V.  STATE.    (No.  A-2830.) 

(Crimhial  Court  of  Appeals  <it  OfclahiHoa.  Feb. 
16^  1920.) 

(SyllaTnu  hy  the  Court.) 
iRniOTMENT  AND    IVFOBKATION  <8=>126(42)— 

Infobication    fob    iBsnina  iHAUDirxEin: 

CHECKS  DEMUBBABLE  FOB  DUPLIClTr. 
The  information  in  this  case  in  one  count 
abarges  that  tbe  defendant  gave  B.  C.  B.  three 
fraudulent  checks  ss  follows,  to  wit,  one  for 
¥42.76,  one  for  185.0^  and  one  for  $2.7S.  each 
of  said  checks  bearing  even  date  of  issue;  but 
it  is  not  averred  that  eadi  said  ebecfcs  were 
given  at  one  and  the  same  time  and  were  one 
transaction.  Held,  that  the  informatioD  was 
dupUcitons.  and  the  d«nurrer  int^posed  to  it 
on  that  ground  should  have  been  sustained. 

Appeal  from  IMstrlct  Court.  Cleveland 
County ;  F.  B.  Swank,  Judga 

Clarence  Earnest  Berry  was  convicted  of 
issuing  fraudulent  checks^  and  he  aK>eals. 
Revereed  and  ronanded.  ^ 

Warren  K.  Snyder,  ut  Oklahoma  (Sty.  for 
idaintlfT  in  «Tor. 

S.  P.  Freeling,  Atty.  Oen.,  and  R.  HoMillan, 
Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONO,  J.  The  plataitifl  in  error. 
Olarenoe  EJarnest  Berry,  hereinafter  called 
defendant,  was  by  information  diarged  with 
the  issue  of  fraudulent  and  bogus  checks, 
and  amvtcted  and  sentenced  to  imprlsmiment 
In  the  iKBltentlary  at  McAl ester  for  a  term 
of  one  year  and  one  day.  To  reverse  tlie 
Judgment  rendered  he  prosecutes  this  appeal. 

The  (barging  part  of  the  informatJ«)  Is  - 
as  follows: 

"That  on  the  20th  day  of  May  hi  Cleveland 
county,  state  of  Oklahoma,  J.  M.  Berry  and 
Earnest  Berry  late  of  said  county,  and  within 
the  jarisdiftlon  of  this  conrt,  did  onlawfully, 
malidoualy,  feloniously,  frandolently,  designed- 
ly, with  tbe  intent  to  cheat  and  defraud  one 
R.  0.  Berry  out  of  his  property  by  means  of 
false  pretenses  and  color  and  of  false  and  fraud- 
ulent writings  and  tokens  and  false  and  fraudu- 
lent statements  and  representations  knowingly 
made,  obtain  from  the  said  R.  O.  Berry  prop- 
erty consisting  of  poultry,  butter  and  eggs  of 
the  valne  of  $80.67,  giving  him  the  said  R.  C. 
Berry  in  exdwnge  for  said  pn^iercr  three  false 


osiM  **»  »i>>e  topie  and  XBT-NUHBER  la  all  Key-Numbered  Dlsseta  and  Xndaxss 


Digitized  by 


Google 


OU.) 


BERBT  T.  STATE 

(187  F.> 


249 


and  hogoB  eheda,  wbich  said  cbedu  are  in 
words  and  Bgores  as  f(dIow8  to  wit:  'Capitol 
Bin,  <MElalu)ms  6-^—1914,  pay  B.  O.  Betty 
or  order  the  boib  of  942.76.  J.  M.  Berry,  Jr^ 
&  Co.,  by  J.  H.  Bmr,  Manager,  to  tbe  State 
Bank  of  Capitol  Hill  OUa.'— and  the  other 
two  checkt  hi  all  respects  the  same  aa  the 
above-described  check  exc^t  they  were  tor  the 
smu  of  $35.06  and  $2.7S  respectively.  And  the 
said  B.  O.  Berry  bdlerins:  the  said  ehecka  to 
be  good  and  valid  diecks  and  relying  upm  the 
same  as  sodi,  though  false  and  bogus  and  fraud- 
ulent, was  induced  to  ^elirer  and  did  then  and 
there  ddiver  to  the  said  J.  M.  Berry^  Jr.,  A  Co., 
and  Elamest  Berry  the  property  so  as  aforesaid 
in  exchange  saSd  three  checks,  whereaa  in 
trath  and  in  fact  they  the  said  J.  M.  Berry,  Jr., 
&  Co.  did  not  thai  and  there  have  apcHt  de- 
posit in  said  Capitol  Hill  State  Bank  of  Capitol 
Hill,  OkL,  funds  to  their  credit  with  which  to 
pay  said  checks  and  did  not  then  and  there 
have  a  credit  with  said  bank  sufficient  to  pay 
said  cbedu,  as  they  the  said  J.  H.  Berry,  Jr., 
St  Go.  and  Earnest  Berry  then  and  there  wdl 
knew,  and  were  not  authorised  to  draw  said 
<^e(As  upon  said  bank  as  they  the  said  J.  M. 
Berry,  Jr.,  &  Co.,  and  Earnest  Berry  with  the 
unlawful  and  felonious  purpose  and  design  to 
then  and  there  cheat  and  defraud  the  said  B. 
C.  Bczry  out  of  his  property." 

Hw  defendant  demnrred  to  the  Informa- 
tion upon  the  grounds:  (1)  That  said  Infor- 
mation does  not  state  facts  snffldeot  to 
charge  a  public  oftense;  ^  that  the  said  in- 
formation and  in  one  count  attempts-  to 
lAarge  more  than  one  offense,  to  wit,  three 
separate  and  distinct  offenses.  The  conrt 
orermled  the  demurrer,  and  the  defendant 
excepted. 

Thereupon  the  defendant  filed  a  motion  to 
require  the  state  to  elect  upoD  which  of  the 
charges  they  would  try  the  defendant,  which 
said  motion  the  oonrt  ovamled,  and  tlie  de- 
fmdant  excited. 

The  nncoDtradlct'ed  evidence  is:  That  J. 
M.  Berry  &  Co.  were  for  several  months  prior 
to  May  20, 1914,  engaged.  In  the  dty  of  Okla- 
homa, in  buying  (^ckens,  eggs,  and  bntter, 
and  in  the  territory  adjacent  to  the  said  dty, 
and  that  on  the  20th  day  of  May,  1914,  It  hav- 
ing been  made  known  to  the  defendant  that 
a  check  previously  given  B,  O.  Berry  by  the 
defendant  had  been  dishonored  and  returned, 
the  def^dant  gave  the  said  R.  C.  Berry  a 
check  for  $42.06  on  the  State  Bank  of  Capites 
Hill  in  payment  ot  said  dishonored  chetft, 
and  bou^t  In  Norman,  Obi.,  fr<Hn  one  Fore- 
hand, who  was  a  derk  for  the  said  R.  C. 
Berry,  dilckens,  eggs,  and  butter,  and  gave 
in  payment  for  same  a  check  to  R.  C.  Berry 
on  the  State  Bank  of  Capitol  HUl,  for  (35.06, 
and  that  the  defendant  then  and  there  left 
the  place  of  business  of  the  said  R,  C.  Berry 
and  transacted  other  business  with  other 
merchants  In  said  town,  and  later  returned 
to  the  said  place  of  buelnesa  of  the  said  R. 
C.  Bon?  on  the  same  day  and  purchased 
from  the  aaiA  B.  C  Berry  another  case  of 
eggs  or  some  "friers,"  for  wUch  he  gave  the 


said  R.  C.  Berry  anothw  dieck  on  the  State 
Bank  of  Capitol  HiU  for  12.76,  and  that  there 
was  nothing  else  that  induced  the  said  derk 
of  the  said  B«^  and  the  said  Berry  to  part 
with  the  property  tor  which  the  said  diedcs 
were  glvoi,  exc^t  their  reliance  npcm  the 
genuinenees  of  the  said  checks,  and  that,  had 
they  known  that  the  said  -chedis  were  not 
gennine,  they  would  not  have  parted  with 
the  psopoety  for  which  the  said  diecks  were 
gtvat,  and  that  eadi  of  the  said  cbedcs  were 
not  signed  by  the  defoidant,  but  were  signed 
by  BtencU  "J.  M.  Berry,  Jr.,  ft  Co.,"  to  which 
was  added  in  writing,  "By  J.  M.  Berry,  Jr., 
Mng.,"  and  that  the  defendant  just  before 
delivering  said  cbeAs  entered  on  said  checks 
In  pencil  the  amount  of  each  of  said  checks 
and  the  name  of  the  payee,  l^t  eadi  of  the 
said  diecks  were  d^slted  in  a  bank  at  Nor- 
man, Okl.,  and  went  through  Kansas  City, 
and  on  the  23d  day  of  May,  1914,  were  pre- 
sented to  the  SUte  Bank  of  Ca]E^t(^  HiU  and 
protested  for  want  of  funds.  That  on  the 
dose  oi  business  on  May  19, 1914,  J,  M.  Ber^ 
ry,  Jr.,  ft  Co.  had  on  deposit  with  the  said 
bank  of  Capitol  Hill  $11.43,  and  on  the  20th 
day  of  May,  1914,  deposited  $136.25,  and  had 
at  the  dose  of  business  that  day  $144.69. 
That  on  May  21et  they  diecked  out  $141.69, 
leaving  a  balance  In  their  fitvor  of  $2.63, 
which  amount,  four  months  thereafter,  was 
die<^ed  out.  That  their  account  In  the  said 
bank  started  on  May  16,  1914,  and  prac- 
tically ended  May  21, 1914,  and  that  previous 
to  May  16,  1914,  they  had  their  account  with 
the  Elrst  State  Bank  of  Oklahoma  City  and 
had  atoK>ed  doing  business  with  said  bank 
on  account  of  Qieir  funds  having  been  gar- 
nished on  an  cAA  judgment  against  J.  M.  Ber^ 
ry,  Jr.  That  J.  M.  Berry,  Jr.,  ft  Co.  had  been 
extensively  engaged  in  buying  dilckens,  eggs, 
and  batter,  paying  for  the  same  with  diecks, 
all  of  whidi  were  paid  except  the  three  i^ven 
R.  C.  Berry.  That  tSieoks  ^ven  D.  J.  Pecket, 
dated  May  19, 1914,  for  $10.53,  to  E.  O.  Whit- 
ens 11.  dated  May  16,  1914,  for  $48.50,  to  Mc- 
Klnney  Bros.,  dated  May  20,  1914,  for  $20.75, 
to  E.  O.  Whltenall,  dated  May  13,  1914,  for 
$  ,  each  of  said  checks  being  drawn  on 


the  State  Bank  of  Capitol  Hill,  and  a  chedc 
to  S.  H.  McCall  drawn  by  J.  M.  Berry,  Jr., 
on  the  First  State  Bank  of  Oklahoma,  were 
not  paid  for  want  of  funds  and  were  Intro- 
duced In  evidence  against  the  objection  and 
exception  of  the  defendant.  That  on  the  22d 
day  of  May,  1914,  the  defendant  was  arrest- 
ed and  carried  to  Norman,  and  that  there- 
after the  defendant  left  the  state  and  was 
again  arrested  In  Little  Rock,  Ark.,  and  re- 
turned to  this  state  and  held  for  trial  in  this 
case.  That  J.  M.  Berry,  after  being  arrested 
In  this  case,  had  disappeared,  and  his  where- 
abouts had  been  unknown  for  nearly  two 
years.  That  during  the  time  J.  M.  Berry,  Jr., 
ft  Co.  did  boslneffl  with  the  SUte  Bank  of 
Gaplt<rf  Hill,  their  doposlts  amounted  to  $2,000 
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to  t2,D0O.  Tbat  the  defendant  had  no  tram- 
acdoiu  witb  and  was  unknown  to  the  said 
bank,  and  that  the  uld  bank  did  not  know 
utd  had  not  been  Informed  who  was  the 
oompany  in  the  firm  of  J.  M.  Berry,  Jr.,  & 
Co.,  and  that  the  dol^odaiit  prerlons  to  QUs 
case  had  nerer  beoL  diarged  with  criminal 
(^eose. 

We  are  <a  the  oi>tnlon  that  the  Informa- 
tion, b7  failure  to  aver  that  all  of  said  three 
(^ecks  were  Issued  at  one  and  the  same  time, 
chaises  more  than  one  offense.  Ebch  trans- 
action inrolTlng  the  diecks,  If  it  is  sued  as 
averred  in  the  information,  constituted  a  dis- 
tinct criminal  offense;  The  Information 
therefore  Is  dni^idtons,  and  the  court  com- 
mitted reversiUe  etTor  In  ovmuUng  the  de- 
murrer thereto. 

"An  indictment  is  bad  for  duplicity  that  cbarg- 
M  two  distinct  offenses  in  one  count— that  Is, 
ntterinr  a  check  knowfaiff  it  to  be  forged,  and 
the  forging  of  the  Indorsement  thereon,  and  a 
demarrer  thereto  should  be  eoBtained/'  Wells 
T.  Territory,  1  OkL  Cr.  469,  88  Pac.  483; 

In  the  instant  case,  the  information  charg- 
es the  Issuance  of  three  s^>arate  checks, 
each  for  a  different  amount,  and  does  not 
aver  that  said  checks  were  Issued  at  one  and 
the  same  time  and  constituted  one  transac- 
tion, while  the  undenied  evidence  shows  that 
said  three  checks  were  not  Issued  at  the  same 
time,  and  were  issued  for  different  transac- 
tions. If  the  Informatlw  had  alleged  that 
the  said  three  checks;  were  issued  at  one  and 
the  same  tim^  and  as  one  transactiou,  the 
information  would  not  be  dnplldtous.  Tuck- 
er V.  State,  8  Okl.  Cr.  428, 128  Pac.  313. 

The  Information  being  dupUcltous,  tor  tixe 
reason  stated  above,  the  judgment  ia  re- 
Tosed. 

DOYLE,  P.  J„  and  MATSON,  ooncnr. 


BLMNGTON  r.  STATE.    (No.  A-S364.) 

(CMminal  Oonrt  of  Appeals  of  OUahoma.  Feb. 
12,  1920.) 

False  pbbtenses  ^=»^(1)— Evidenob  wab- 
RAirriNo  oonvionoN. 
In  a  prosecution  for  obtaining  money  by 
folse  pretenses,  evidence  considered,  and  held 
snfflcient  to  sustain  the  eonvictimi,  and  that  no 
reverrible  cvror  occurred  upon  the  trial. 

Appeal  from  District  Court,  Bryan  Coun- 
ty ;  Jesse  VL  Hatchett,  Judge. 

J.  L.  Ellington  was  convicted  of  obtaining 
money  by  false  pretenses,  and  he  appeals. 
AfDrmed. 


Ooc^ett  ft  Fowlw^  itf  Dnnnt  for  idalntifl 

in  error. 

The  Attorney  Oeneral  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLffll,  P.  J.  Plaintiff  In  error,  J.  U  El- 
lington, was  convicted  of  the  offense  of  ob- 
taining money  by  false  pretenses,  and  his 
punishment  fixed  at  Imprisonment  In  the  pen- 
itentiary for  the  term  of  one  year  and  a  fine 
of  $16.  From  the  Judgment  rendered  oa  the 
verdict,  an  appeal  was  perfected  by  filing  in 
this  conrt  on  May  10, 1918,  a  petitlcn  In  er- 
ror with  case-made. 

The  errors  assigned  are  as  follows:  Irreg- 
ularitlee  in  the  proceedings  of  the  oonrt  and 
jury,  and  abuse  of  discretion  by  whlA  the 
deAtndant  wag  prerented  ftom  bavlog  a  fair 
trial ;  error  of  court  in  misdirecting  the  Jniy 
in  matters  of  law  arising  during  the  course 
of  trial ;  errw  In  admitting  Incompetent  evi- 
dence on  the  part  of  the  states  and  error  in 
rejecting  competent  evidence  offered  on  the 
part  OS  the  defendant;  that  the  verdict  la 
contraiy  to  law,  and  Is  not  snstained  by  the 
evidence;  and  emnr  In  oTerrullng  motion  for 
new  trial.  No  brief  has  been  filed.  The  case 
was  submitted  on  the  record. 

Notwithstanding  the  failure  to  file  brief, 
we  have  carefully  examined  the  entire  rec- 
ord. The  Informatioa  In  substanoe  charges 
that  the  deftodant  obtained  trom.  H.  A. 
Wright  the  sam  of  f4JM>  and  SO  cents  worth 
of  merdumdlsfik  by  presenting  to  the  said  H. 
A.  Wright  a  cwtaln  false  and  bogus  check, 
drawn  tor  the  sum  of  $0  on  the  American 
State  Bank  of  Durant,  signed  by  <Hie  Ed. 
MaUey,  and  reitresoitiiig,  with  flie  Intent  to 
defraud,  said  diec>k  to  be  genuine  uid  of  ttie 
value  of  fS,  when  in  truth  and  in  tact  said 
check  was  bogus,  and  not  of  the  value  of  $5 
in  money,  tn-  any  other  sum ;  said  Ed.  2Ial- 
ley  did  not  have  money  on  deposit  In  said 
bank  to  meet  said  <dieck  upon  its  presenta- 
tion, all  of  which  the  said  defendant  well 
knew. 

The  evidence  shows  or  tends  to  show  that 
the  defendant  wrote  the  dieck  and  had  Ed. 
MaUey  sign  the  same;  thm.  the  defoidaut 
went  Into  Wright's  place  of  business  and 
bought  60  cents  worth  of  meat,  paying  there- 
for by  ^ving  said  check  and  r^resaUng 
that  said  (dieck  was  good;  that  he  then 
walked  out  and  gave  (me-half  of  tlie  money 
so  received  to  Ed.  Malley,  who  was  waiting 
for  him  ontEAde  Wlright's  place  of  business. 

Three  or  tour  other  checks  of  similar 
amounts,  executed  previously,  were  on  the 
same  day  passed  by  the  defendant,  and  were 
offered  In  evidence  for  the  purpose  of  show- 
ing the  plan  to  defraud.  It  does  not  appear 
that  any  excepti<m  was  taken  to  any  ruling 
of  the  court  at  the  trial,  and  It  does  not  ap- 
pear that  a  motion  for  a  new  trial  was  filed 
In  the  case.   There  is  consequ^tly  nothing 
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l»efore  ns  to  rerlev  tlpon  the  aaotgnmeDta  ot 
error,  iinless  some  fandameotal  error  Is  ap- 
parent. 

Finding  no  fnndamental  error  In  the  re^ 
ord,  the  Judgment  of  the  district  court  of 
Bryan  county  is  affirmed. 

ABMSTBONO  and  MATSON,  JJ^  concur. 


FCMtD  T.  STATE. 
(Criminal 


QUO. 

of  Oklahoma. 


Court  of  Appeals 
April  8,  1920.) 

Appeal  from  County  Courtt  Okmulgee  Coun- 
ty; Dudley  0.  Monk^  Judge.  • 

A.  Ford  was  convicted  of  a  violation  of  tba 
problbltory  Uauor  law,  and  he  appeals.  Af- 
firmed. 

J.  C  Brans,  of  Okmulgee*  for  plaloUff  In 

error. 

W.  a  Hall,  Aast  Atty.  Gen.,  for  the  State. 

PEK  CUBIAH.  Plaintiff  In  error,  A.  Ford, 
was  convicted  on  an  Information  charging 
that  he  did  unlawfully  have  possessltm  of  one 
quart  of  whisky,  with  the  Intention  of  selling, 
bartering,  giving,  away,  and  otherwise  fur- 
nishing the  same,  and  hi  accordance  with  the 
verdict  of  the  Jury  he  was  sentenced  to  be 
confined  for  90  days  in  the  county  jail  and  to 
pay  a  fine  of  fSOO  and  the  costs. 

TbB  sufficiency  of  the  te^tlmcmy  to  support 
the  conviction  is  the  only  question  raised. 
The  testimony  on  the  part  of  the  state,  if 
credited,  as  It  was  by  the  Jury,  was  amply 
sufficient  to  sustain  the  verdict 

finding  no  reversible  error  In  the  record, 
Qie  Jndgmeoit  1ft  affirmed. 


McIiAnOHI/IN  T.  STATE.  (No.  A-82e4.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  16. 1920.) 

Appeal  ftom  Dlstrlet  Coar^  Okmulgee 
County;  Mark  !<.  Bosartb,  Judge. 

Bud  McLaughlin  was  convicted  of  the  crime 
of  unlawful  destruction  of  pid>llc  property, 
and  he  appeals.  Beversed. 

A.  L.  Beckett,  of  Okmulgee,  and  R-  C.  Ro- 
land, of  Ada,  for  plaintiff  In  error. 

S.  P.  Faeeling,  Atty.  Qen.,  and  W.  a  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Under  an  Information  tiled 
In  the  district  court  of  Okmulgee  county,  by 
the  county  attorney,  charging  that  the  de- 
fendant, Bud  McLaughlin,  Mike  Broshears, 
Bert  Jenkins,  Bill  Barnes,  and  Charley  Ba- 


ker did  In  said  comity,  on  or  about  the  2d  day 
of  June,  1917,  commit  the  crime  of  injuring 
and  destroying  public  Improvemaits,  the 
plaintiff  in  error  upon  tils  separate  trial  was 
convicted,  and  be  was  by  the  court  seutenced 
to  serve  a  term  of  seven  years  in  the  peniten* 
tlary.   From  the  Judgment  he  appeals. 

The  auction  presented  in  this  case  Is  iden- 
tical with  the  question  raised  in  the  compan- 
ion case  of  Broshears  v.  State,  187  Pac.  254» 
reveilSed  at  the  last  term.  Upon  the  author- 
ity of  that  case,  and  for  the  reasons  stated  in 
the  opinion  therein,  t2ie  Judgment  heielii  Is 
reversed. 


BAGIiAND  V.  STATE.  (Na  A-3386.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  3,  1920.) 

Appeal  from  County  Court,  Cttlaboma 
County ;  William  H.  Zwick,  Judge. 

J.  Bafl^and  was  convicted  of  unlawfully 
selling  liquor,  and  he  aii^als.  Affirmed. 

J.  Q.  A.  Harrod,  of  C^lahoma  City,  for 
plaintiff  in  error. 
W.  a  Hall.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  J. 
Ragland,  was  convicted  on  a  charge  of  selling 
to  one  J.  B.  Gates  one-half  pint  of  whisky  for 
the  sum  of  f2.Q0,  and  in  conformity  to  the 
verdict  was  sentenced  to  be  confined  for  90 
days  in  the  county  Jail  and  pay  a  fine  of  fGO 
and  the  costs.  He  appealed  from  the  Judg- 
ment, by  filing  in  this  court  on  June  10,  lOlS* 
a  petition  in  error  with  case-made. 

No  brief  has  been  filed  and  no  appearance 
made  in  this  court  on  his  behalf.  For  this 
reason,  the  Attorney  General  has  moved  to 
affirm  the  Judgment  An  examtnatlwi  of  the 
record  discloses  that  the  errom  assigned  are 
without  merit. 

The  Judgment  Is  therefore  affirmed.  Man- 
date forthwith. 


IiUCINO  T.  STATE.   (Na  A-8728.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  13, 1920.) 

Appeal  friHu  County  Court,  Washington 
County ;  Robert  D.  Waddlll,  Judge. 

Francisco  Luclno  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  be  ap- 
peals. Appeal  dismissed  on  motion  of  plain- 
tiff In  error,  and  cause  remanded,  with  direc- 
tions. 

Arthur  Fitzpatric)^,  of  BartlCOTille,  lor 
plaintiff  in  error. 
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PER  CURIAM.  Plaintiff  In  error.  Fran- 
cisco LudDO,  was  «HiTlcted  on  an  informa.- 
tl<Hi  diarging  that  In  Washington  county,  on 
or  about  tbe  25tti  day  of  October,  1919,  he  did 
have  possessloa  of  certain  intoxicating  liq- 
uors, to  wit,  50  gallons  of  Choctaw  beer,  con- 
taining more  than  onb-half  of  1  per  cent,  of 
alcohol,  measured  by  "Volume,  and  capable  of 
being  used  as  a  beverage,  with  the  unlawful 
Inteijt  to  sell  the  same,  and  In  accordance 
with  the  verdict  of  the  jury  he  was  senfenced 
to  be  confined  for  60  days  In  the  county  Jail 
and  to  pay  a  fine  of  $50.  From  the  judgment 
an  appeal  was  perfected  by  flUog  in  this 
court  on  March  20,  1920,  a  petition  In  error 
with  case-made. 

Plaintiff  in  error,  by  his  counsel  of  record, 
has  filed  a  motion  to  dismiss  said  appeal, 
which  motion  is  sustained,  l.t  is.  therefore 
ordered  that  said  appeal  be  and  the  same  is 
hereby  dismissed,  and  the  cause  remanded  to 
the  trial  court,  with  directicm  to  cause  its 
judgment  and  sentence  to  be  carried  into  exe- 
cution. 

Mandate  forthwith. 


WAGNER  V.  STATE.    (No.  A-a401.) 

(CrimlDBl  Court  of  Appeals  of  Oklahoma. 
Feb.  16,  1920.) 

(Syttahua  by  Editorial  Staff.) 
iRTOXICATINa   IJQUORS  «=»236(7)— EVIDCNOK 

auBTAiNiNo  coNVionoir  or  possebsior  with 

INTBNT  TO  8EIX. 

On  evidence  that  two  peace  officers  phoDed 
to  defendajit  end  another  an  order  for  a  pint  of 
whisky,  with  direction  to  brhig  it  to  the 
"Grand,"  and  that  in  response  defendant  ap- 
peared and  was  arrested  and  a  pint  of  whisky 
found  on  his  person,  a  conviction  was  as  favor- 
able to  defendant  as  the  law  and  the  evidence 
warranted. 

Appeal  from  County  Court,  Tulsa  County; 
H.  Ih  Standeven,  Judge. 

Billy  Wagner  was  convicted  of  a  vMation 
of  the  Prohibitory  Liquor  Law,  and  be  ap- 
peals. AflSrmed. 

D.  M.  Martlndale,  of  Tulsa,  fOr  plaintiff  in 
error. 

W.  a  HaU,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Billy 
Wagner,  and  Billy  Miles,  were  jointly  charg- 
ed with  the  possession  of  one  pint  of  whisky 
with  intent  to  sell  the  same.  Before  the  trial 
the  case  was  dismissed  as  to  Billy  Miles. 
Upon  his  trial  plaintiff  in  error  was  convict- 
ed and  his  punishment  fixed  at  confinement 
in  tlie  county  jail  for  30  days  and  a  tine  of 
$50.    He  has  appealed  from  the  judgment 


rendered  on  the  verdict,  but  there  has  heen 
no  appearance  in  his  behalf  on  his  appeal. 

The  evidence  shows  that  two  peace  otOc^s 
In  tbe  dty  of  Tulsa  ptacmed  to  the  defendants 
an  order  for  a  pint  of  whisky,  with  direction 
to  bring  It  to  the  "Grand-"  In  response  to 
the  order,  plaintiff  in  error  a];^ared,  and 
they  arrested  him  and  found  a  pint  of  whIAky 
on  his  person.  On  these  undisputed  facts  it 
will  suffice  to  say  that  the  verdict  was  as 
favorable  to  the  defendant  as  tbe  law  and 
the  evidCTCe  warranted. 

Discovering  no  prejudicial  error  In  tbe  xec* 
ord,  the  Judgment  is  affirmed. 


JjYim  T.  STATE.    (No.  A-86e&) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 

17,  1020.) 

(ByUabtu  by  the  Court.) 

1.  CBiiaNAL  LAW  ^1099(10)  —  Cask-uadk 

SIGNED  BT  ONB  OTHU  THAN  THE  TBIAX 
JUnoB  A  NinCLITT  WHEII  HO  PBOOr  OW  HIS 

IN  ABILITY. 

A  case-made  most  be  settled  and  signed  by 
the  judge  who  tried  the  case ;  and,  where  a  case 
was  tried  by  one  judge,  and  the  case-made  is 
signed  and  settled  by  another,  and  no  showing 
is  made  aa  to  inability  of  tbe  trial  judge  to  do 
so.  Bucfa  case-made  is  a  nullity. 

2.  CBmrKAL    LAW    «S3ll02    —  Casb-icadx 
BTBICKICH  WHBBB  NOT  PBOPBBLT  BIONGD. 

Where  the  appeal  is  attempted  to  be  taken 
by  case-made  alone,  and  such  case-made  is  a 
nullity,  because  not  settled  and  signed  accord- 
ing to  law,  upon  proper  motion  by  the  state, 
such  case-made  will  be  stricken,  and  the  appeal 
disndssed.  < 

Appeal  from  District  Court,  Lore  County; 
W.  F.  Freeman,  Judge. 

Klrby  Lyde  was  convicted  of  rape,  and  he 
appeals.  Appeal  dismissed. 

Graham  ft  Logsdon,  of  Marietta,  and  Gea 
H.  Gulp,  of  Gainesville,  Tex.,  for  irfalntlff  in 
error. 

W.  C.  HaU,  AasL  Atty.  G&a.,  and  T.  B. 
WlUdns,  Co.  Atty.,  of  Marietta,  tor  the 
State; 

DOTLE,  P.  J.  Plaintiff  In  error,  Klrby 
Lyde,  was  convicted  of  rape  in  the  first  de- 
gree, and  in  accordance  with  the  verdict  of 
the  Jury  was  sentenced  to  a  term  of  16  years' 
Imprisonment  in  the  penitentiary. « An  aiH>eal . 
from  the  judgment  of  conviction  was  at- 
tempted to  be  taken  by  filing  In  this  court  a 
petition  in  error  with  case-made. 

Counsel  for  the  state  have  filed  a  duly  veri- 
fied motion  to  dismiss  the  appeal,  which, 
omitting  title  and  verlflcatlon,  Is  as  follows: 


^oVta  other  casM  bm  same  topic  and  KBT-NUHBER  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


OkL) 


IiTDS  V.  8TATB 

(18T  P.) 


253 


^Oomai  now  the  detendant  in  mm  and  moves 
the  court  to  diamiai  the  appeal  herebi  tor  tiie 
reaaoD  the  Cotiit  of  Cilniiiial  Appeals  haa  no 
inrisdiGtlon  to  hear  and  determine  tlw  iseaee  to 
thie  ease,  aa  it  appear*  and  is  Bbown  in  the  case- 
made  herein  that  said  case  was  tried  in  Love 
coontr  before  Hod.  W.  F.  Freeman,  district 
judge,  and  Aat  lie  wtended  the  time  for  making 
and  settlinjc  said  case-made  for  90  da;s,  and 
that  before  the  expiration  of  said  90  days,  the 
tenn  at  the  aaid  Hon.  W.  F.  Freeman  expired, 
and  that  Hon.  monas  W.  Champion  was  elect- 
ed, aa  anld  diatrict  ^idgo,  and  tiiat  be  rigned  and 
settled  said  case-made. 

"Defendant  in  error  allegea  that  aaid  Hon. 
W.  F.  Freonan  is  now  and  has  been  In  the  dty 
of  Axdmore,  OkL,  ever  since  the  trial  oi  this 
case.  Defendant  in  error  alleges  that  nnder  seC' 
tion  5244  and  S245  of  Revised  Laws  of  1910 
and  the  following  decisions  construing  said  tec- 
tiona  the  case-made  is  void.  See  Upton  t.  Amer- 
ican Trust  Co.,  SI  OU.  466  [122  Pac  109] ; 
Chandler  v.  State,  8  OkL  Or.  2M  £106  Pac  S7S, 
107  Pac.  7S01 ;  Scott  v.  State,  4  OkL  Or.  657 
ni2  Pac.  763] ;  J.  W.  Bipey  &  Son  v.  Art  WaU 
Paper  UiU,  27  OkL  600  [112  Pac.  1119];  Uesa 
T.  Harrah.  28  OkL  627  [115  Pac  790].  Where- 
fore defendant  in  •rror  ^ajs  that  tide  appeal 
be  disaUased." 

Plaintiff  in  req^t^kae  to  the  moti<m  admits 
the  auctions  therein,  but  states  "that  the 
appeal  fn  this  case  la  meritorious  and  pre- 
sents sabstantial  errors,  especially  as  to  the 
manner  of  selecting  the  trial  ^ury  and  In  the 
InstrDctions  of  the  coort;  that  this  plalntUf 
in  error  should  be  awarded  a  new  trial  In 
order  that  he  may  have  a  fair  tiriaL" 

An  examination  of  the  record  discloses 
that  the  case  was  tried  before  W.  F,  Free- 
man, district  Judges  who  overruled  the  mo- 
tion for  a  new  trial,  and  on  NoTonber  29, 
1918,  rendra«d  the  Judgment  appealed  from.' 
fRie  case-made  does  not  contain  a  c^rtlflcate 
of  the  court  derk  to  the  transcript  of  the 
record  proper,  and  Is  only  aatlientlcated  by 
the  ftdlowing  certificate: 

"I  hereby  allow,  ctxtSty,  and  sign  and  settle 
the  same  as  the  true  and  correct  case-made  in 
said  cause,  and  her^y  order  that  the  clerk  of 
this  ooort  attest  the  same  with  his  name  end 
■eal  of  this  court,  and  file  same  aa  of  record, 
u  provided  by  law. 

"Witneaa  my  hand  this  ti»  81  day  of  March, 
1919. 

"Tboa.  W.  Ohamidon,  District  Judge. 

"Attest: 

"W.  L.  Bichards^  Court  Oleik." 

Section  6244,  Bev.  Laws,  provides: 

"Hie  conrt  or  Judge  may,  upon  good  cause 
ihown,  extend  the  time  for  making  a  c^se  and 
the  time  in  which  the  case  may  be  served ;  and 
may  also  direct  notice  to  be  given  of  the  time 
when  a  case  may  be  presented  for  settlement 


after  the  same  has  been  made  and  sored,  and 
amendments  suggested,  which  when  so  made 
and  presented  shall  be  setded,  certified  and  sign- 
ed Iq^  the  judge  who  tried  the  cause;  and  the 
case  so  settled  and  made  shall  thereupon  be  filed 
with  the  papers  in  the  cause ;  and  in  all  causes 
heretofore  or  hereafter  tried,  when  the  term  of 
office  of  the  trial  judge  shall  hare  expired,  or 
may  hereafter  expire  before  the  time  fixed  for 
making  or  settling  and  signing  a  case,  it  shall 
be  his  duty  to  certify,  sign  or  settle  the  case  in 
all  tespeeta  aa  If  his  term  bad  not  exjdred ;  and 
if  no  amendmente  are  suggested  by  the  opposing 
party,  as  above  provided,  said  case  ahall  be  tak- 
en as  true  and  containing  a  full  record  of  the 
cause  and  certified  accordingly." 

Section  tS&ib  (Id.)  provides: 

"If,  after  final  judgment  in  any  dvU  or  crim- 
inal case,  the  judge  who  presided  at  the  hearing 
and  trial  of  said  cause,  or  any  part  thereof,  or 
in  any  of  the  proceedings  therein,  ahall  die,  or 
be  out  of  office  and  absent  from  the  state,  or  un- 
able to  settle  the  case,  the  snoceasor  of  said 
jndge  shall  aettl^  sign  and  certify  the  case-made 
in  said  cause,  or  sndi  part  thereof  as  was  pre- 
sided over  by  snidi  deceased  or  absent  jndg^  and 
make  all  other  necessary  orders  therein  to  en- 
able the  party  to  perfect  the  record  for  the  ap- 
pellate court;  and  to  that  end  may,  upon  rea- 
sonable notice  or  api>earance  of  the  parties,  heaf 
evidence  for  the  purpose  of  determining  any 
disputed  matter  of  fact  in  rdation  to  the  pn^ 
ceedinfs  in  audi  cans&" 

[l.t]  In  the  case  of  Wilcox  v.  State.  15 
OU.  Or.  468.  177  Pac  824.  construing  the 
foregoing  sectionB  It  Is  held: 

"The  case-made  must  be  settled  and  signed  by 
tiie  Judge  who  tried  the  case,  and  where  a  case 
was  tried  by  one  Judge,  and  the  case-made  is 
signed  and  settled  by  anotheFf  and  no  showii^ 
la  made  as  to  inability  of  the  trial  judge  to  do 
so,  such  case-made  is  a  nullity." 

And  further  held  that: 

''Where  the  appeal  la  attempted  to  be  taken 
by  case-made  alone,  and  sndi  case-made  is  a 
nullity,  because  not  settled  and  signed  accord- 
ing to  law,  upon  proper  motion  by  the  state. 
su<±  case-made  will  be  stri(Aen,  and  tihe  appeal 
dismiesed." 

In  the  absence  of  a  certificate  by  the  court 
clerk  to  the  transcript  of  the  record  proper, 
and  the  purported  case-made  having  been 
certified  to  by  a  Judge  who  did  not  try  the 
case  without  a  proper  showing  of  the  Inability 
of  the  trial  Judge  to  settle,  sign,  and  certify 
the  same,  such  purported  case-made  Is  a 
nullity.  It  follows  that  nothing  has  been 
filed  in  this  case  to  confer  Jurisdiction  up- 
on the  court  to  review  the  case  upon  appeaL 
The  appeal  berelu  is  therefore  dismissed. 

ABMSraONG  and  MATSON.  JJ.,  concur. 
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BROSHEARS  t.  STATR    (No.  A-S257.) 

(Orimliial  Oomt  of  Appeals  of  Oklahoma.  Feb. 

17,  1920.) 

(Sv^tabvt  Ip  the  Court.) 

1.  Malicious  mischief  «=>9— Bvidenoi  iif- 

BUFFICMNT  TO  SUSTAIN  CONTIOTXON. 
Record  examined,  and  AeM  competent  nib- 
stantive  evidence  of  guilt  insufficient  to  snataln 
the  coDTiction. 

2.  CanriSAL  law  «=>678p)— WixmassES  «=» 

8S0(5),  388(4)— RtJUE  as  TO  fboskoutob'b 

lUFBAOHUENT  OV  STATE'S  WrTIVESS  ON 
QBOUND  or  S17BFRIBE  BT  OOnTBAmOTOBT 
mATEUKRTS  STAISO;  OOUBT  BBOUUt  ZN- 
8TBUCI    THAT    CONTUDIOTOBT  BTATnaNTH 

ASE  NOT  EvmnrcB  or  OTnia>. 
Where  the  trial  ooart  iMrmits  the  prosecat- 
Ing  officer,  vptm  the  ground  of  sarprise,  to  Im- 
peach  a  state's  witness  by  showing  contradicto- 
ry testimony  given  at  the  preliminary  examina- 
tion, the  impeachment  of  soch  witness  shonld  be 
limited  only  to  a  contradiction  of  the  material 
testimony  given  at  the  trial  which  Is  injnrions 
to  the  state,  and  mch  matters  should  be  called 
specifically  to  the  attention  of  the  witness,  ^e 
trial  court,  under  such  circamstancea,  ahonld 
positlTely  Inatmct  the  jnry  tiiat  none  of  the 
'contradictory  statements  may  be  considered  as 
substantive  evidence  of  guilt.  Before  impeach- 
ing evidence  of  this  kind  is  permitted  to  be  in- 
troduced, there  should  be  a  clear  showing  of 
sarprise  on  the  part  of  the  state. 

(Additional  Byllalut  iy  Editorial  Staff.) 
8.  Gbiminal  law  ^5S2(3)  —  Deokee  or 

PBOOF  BT  OXBCUUSTANTUX  XTIDENCE  STATED. 

In  order  to  be  sufficient  to  sustain  a  convic* 
tion  based  solely  on  circumstantial  evidence, 
the  circumstances  must  be  consistent  with  the 
guilt  of  the  defendant  and  Inconsistent  with  his 
innocence,  and  incapable  of  explanation  on  any 
other  reasonable  bypothesiB  than  that  of  guilt. 

Ai>peal  from  Superior  Gonrtt  Okmulgee 
County;  R.  Ei  Simpson,  Judge. 

Mike  Broshears  was  convicted  of  the 
crime  of  unlawful  destruction  of  public  pov- 
erty, and  he  appeals.  Reversed  and  remand- 
ed, witb  instructions. 

E.  M.  Garter,  of  Okmulgee,  for  plaintlCT  in 
error. 

S.  P.  Freellng,  Atty.  Qen.,  and  W.  a  HaU, 
Asst.  Atty.  Qea.,  for  the  State. 

MATSON,  J.  The  Attorney  General  has 
filed  In  this  case  the  following  brief  and  con- 
fession of  error: 

"On  the  20th  day  of  September,  1917,  in  the 
superior  court  of  Okmulgee  county,  Mike  Bro- 
shears,  plaintiff  in  error  herein,  and  hereinafter 
referred  to  as  defendant,  was  convicted  of  the 
crime  Of  injuring  and  destroying  public  im- 
provements, and  awarded  a  term  of  seven  years 
in  the  state  penitentiary.  On  the  14th  day  of 
February,  1918,  he  lodged  in  this  court  his  ap* 
peal  from  said  judgment  of  conviction. 


**The  defendant  was  tried  and  convicted  of  tiie 
crime  of  destroying  with  dynamite  the  water 
resarroir  of  the  town  of  Dewar.  The  evidence 
against  him  wa»  ^remnstanrial,  except  tiiat  in 
his  prdiiDinmry  examination  his  15  year  old 
boy  testified  for  the  state,  making  out  a  com- 
plete case  against  him,  and  at  Uie  final  trial,  on 
this  boy's  failure  to  testify  favorably  to  the 
state,  this  evidence  given  by  him  at  the  prelim- 
inary examinati<m  was  introdnced  in  behalf  of 
the  prosecution.  His  entire  testimony  was  in- 
troduced into  the  record  after  the  witness  had 
refused  to  testify  to  the  material  facts  in  favor 
of  the  prosecatton,  as  dladoasd  by  faia  former 
testimony. 

"In  asking  to  have  this  jndgment  reversed, 
counsel  for  defendant  presents  to  this  court  the 
following  specifleations  of  error: 

"'First  That  the  court  erred  in  refaslng  to 
sustain  the  demurrer  to  the  Infonsation  filed 
herein,  to  which  action  of  the  coart  the  defend- 
ant at  the  time  excepted. 

"  'Second.  7%at  the  court  erred  in  refusing 
to  grant  the  application  of  the  defendant  for  a 
change  of  venue  In  this  cause,  to  which  action 
of  the  court  in  refusing  to  do  so  the  defendant 
at  the  time  excepted. 

"Third.  That  the  court  erred  In  permitting 
the  state,  over  the  objection  of  the  defendant, 
to  introduce  at  the  trial  before  the  jary  incom- 
petent, irrelevant,  and  intmaterial  evidence,  to 
whii^  action  of  the  court  the  defisndant  at  the 
time  duly  excepted. 

•  •>•••* 

"  That  the  court  erred  in  refusing  to  sive  in 
his  charge  to  the  jury  instruction  No.  2  offered 
by  the  defendant,  to  widdi  action  of  the  court 
the  defendant  at  the  time  duly  excepted. 

"  'Specification  of  Error  1.  That  the  court 
erred  in  refusing  to  sustain  the  demurrer  to  in- 
formation filed  herein,  to  which  action  of  the 
court  the  defendant  at  the  time  excepted.' 

"There  is  no  merit  in  this  contention.  The  in- 
formation contained  the  allegation  that  the  tank 
was  put>llc  property  of  the  town  of  Dewar,  and 
there  is  nothing  in  the  specific  allegation,  to  wit, 
'which  was  used  as  public  property,*  necessarily 
changing  the  preceding  allegation.  In  other 
words,  after  the  allegation  that  a  thing  la  pob- 
lic  property,  a  subsequent  allegation  that  it  ia 
being  used  as  sudi  Is  not  contradlctorj  of  own- 
ership. 

"'Specification  of  Error  2.  That  the  court 
erred  in  refusing  to  grant  the  application  of  the 
defendant  for  a  change  of  venue  in  this  cause, 
to  which  action  of  the  court  in  refusing  to  do  so 
the  defendant  at  the  time  excepted.' 

"In  view  of  the  extremely  light  aentrace  which 
defendant  was  awarded,  baaed  upon  the  evidence 
submitted  to  them,  no  abuse  of  discretion  is 
,  shown  on  the  part  of  the  trial  judge  in  refusing 
an  order  transferring  the  case  to  another  court 
in  the  same  county. 

"'Specification  of  Error  8.  That  the  court 
erred  in  permitting  the  state,  over  the  objection 
of  the  defendant,  to  introduce  at  the  trial  before 
the  jury  inctHopetent,  irrelevant,  and  immate- 
rial evidmce,  to  whidi  action  of  the  court  the 
defendant  at  the  time  duly  excepted. 

"  That  the  .court  erred  In  refuslns  to  give  in 
his  durge  to  the  Jury  instruction  Na  2  offered 
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by  tiie  defendant,  to  which  action  of  tlie  court 
the  defendant  at  the  time  dnly  excepted.' 

"A  portion  of  tbtme  asrigDments  ander  tima 
qMdficktiona  of  error  not  only  possess  merit, 
bat  H  Icmg  M  judicial  trials  parteke  the  natare 
of  law  as  we  now  know  it,  sndb  errors  as  com- 
mitted or  tatiiar  permitted  b7  the  court  In  this 
trial  nniat  neceasarily  woric  a  reversal  in  any 
criminal  ease.  Howevn,  in  the  cross-examina- 
tion of  defendant's  witnesses,  we  do  not  think 
that  the  court  committed  error  In  permitting  the 
county  attorney  to  ask  these  witnesses  if  they 
were  members  of  organizations  known  as  W.  G. 
U.  and  I.  W.  W.  This  testimony  might  have 
been  hannful  to  the  defendant  and  beneficial  to 
tile  pwecntion.  We  presume  that  it  was 
brou^t  oat  for  that  purpose,  but  because  tea- 
timony  Is  hurtful  to  the  adverse  party  is  no 
reason  for  its  exclusion,  provided  that  tt  is 
otherwise  relevant 

"It  would  be  a  dangerous  precedent  to  hold 
that  the  state  or  the  defendant  conld  not,  by 
way  ot  cross-examination,  show  the  relationship 
—fraternal,  social,  and  otherwise — ot  tiie  wit- 
nesses to  the  defendant  or  the  prosecution,  in 
order  to  disclose  any  motive  for  a  possible  or 
probable  colorinx  of  their  testimony.  A  jury 
shouU  know  these  things  concerning  the  state's 
witnesses  before  they  deprive  an  accused  of  his 
liberty  or  Us  life,  and  likewise  they  should  be 
informed  of  the  same  (Ajeeta  of  relationship  and 
fidelity  on  the  part  ot  tite  defendanf  a  witnesses 
before  they  turn  loose  <ni  sodetj  a  monster  and 
a  vandaL  j 

"Admisshm  of  Imprcver  Testimony. 

"The  connty  attorney  placed  on  the  stand  a 
witness,  CSaude  Brosheara,  who  had  testified 
favorably  to  the  state  in  the  preliminary  ex- 
amination; hia  testimony  making  out  a  dear 
ease  of  guilt  against  the  defendant.  At  the 
final  trial  this  witness  did  not  testify  to  the 
incriminating  things  which  he  testified  in  the 
jreiiminary  examination;  be  testified  to  no  in- 
criminating act  or  drcamstances  against  the  de- 
fendant,  hot,  on  the  other  hand,  he  testified  to 
nothing  injorious  to  the  state  or  the  side  which 
called  him  as  a  witness.  In  effect  he  was  a 
neutral  witness;  he  had  testified  to  nothing  re- 
quiring an  impeachment ;  had  he  heea  Impeach- 
ed, the  prosecution  would  have  been  exactiy 
where  it  was  before  the  impeachment  Notwith- 
standing this,  the  county  attorney  introduced  in 
evidence  all  these  statements  In  its  former  tes- 
tinwny  favorable  to  the  proeecotion. 

'*rhifl  undoubtedly  was  manifest  error,  and  Is 
without  support  in  a  single  Judicial  precedent 
The  universal  rule  Is  stated  by  this  court  iu 
Sturgis  V.  State.  2  Okl.  Cr.  362,  102  Pac.  67, 
in  the  following  language:  'A  party  cannot  Im- 
peach his  own  witness  by  Introducing  in  evl- 
dence  conflicting  statements  made  him,  unless 
he  shall  testify  itajuriously  to  the  party  placing 
him  uiKm  the  stand.  The  mere  fact  that  the 
witness  does  not  testis  as  the  party  expected 
him  to  do  will  afford  no  ground  for  tbe  intro- 
duction in  evidence  of  previous  contradictory 
statements  made  by  snch  witness.* 

"The  rule  laid  down  in  Jones'  Commentaries 
on  evidence,  volume  5,  page  244,  is  to  the  same 
effect  and  is  as  follows:  'In  a  few  jurisdictions 
it  is  lidd,  even  in  the  absence  of  statutes,  that 
in  the  discretion  of  the  court,  if  a  party  has 


been  misled  and  surprised  by  tiie  testimony  of 
his  witness,  he  may  Impeach  him  by  proving  his 
former  contradictory  statements.  Under  these 
statutes,  the  right  of  a  party  to  impeach  his 
own  witness  arises 'only  when  the  witness  tes- 
tifies to  some  matter  prejudicial  to  the  party 
calling  him.' 

"This  former  testtuKmy  wa»  not  only  intro- 
duced by  way  of  questions  and  anawers  submit- 
ted to  the  witness,  but  the  whole  ot  it  was  in- 
troduced in  evidence  and  incorporated  into  the 
record  fn  the  same  manner  as  it  the  witness  had 
been  dead,  out  of  the  state,  or  by  due  diligence 
could  not  be  foond.  The  admission  of  this  tes- 
timony in  part  and  as  a  whole  is  condemned  by 
an  the  laws  and  rules  of  evidence  and  the  de* 
cisions  of  tills  court  Is  numerous  cases,  bidding 
in  substance  with  Hawkins  v.  State,  8  Okl.  Or. 
662, 108  Pac  562,  which  reads  as  follows:  'Be- 
fore the  testimMiy  of  a  witness  *  •  *  may 
be  proved,  *  *  *  it  mnst  first  be  proved  tiiat 
such  former  trial  was  bad,  that  the  witness  was 
sworn  and  testified,  that  the  defendant  was 
present  and  had  an  opportunity  for  cross-exam- 
ination, and  that  the  witness  has  since  died, 
become  insane,  left  the  state,  that  he  is  sick 
and  nnaUe  to  testify,  or  that  his  whereaboata 
cannot  wilh  due  dUigenoe  be  ascertained.' 

"Bad  the  former  statements  of  this  witness 
been  admlsriNe  tor  the  purpose  of  impeachment, 
the  court's  Instruction  pertaining  to  !t  was  only 
a  partial  statement  ot  tiie  law.  The  instruction 
(No.  7)  reads:  'The  state  has  been  permitted  to 
offer  in  evidence  testimony  of  Claude  Broshears, 
taken  in  the  preliminary  ^al  in  this  case  before 
C.  J.  Shields,  Justice  of  the  peace,  and  in  tiiia 
connection  you  are  instructed  that  the  sole  pur- 
pose of  the  introduction  of  this  testimony  was 
to  impeach  the  testimony  of  Claude  Brosheara 
in  this  trial,  and  cannot  be  considered  by  you 
for  any  other  pnrpose,  and  if  you  believe  from 
the  testimony  of  the  witness  Claude  Brosheara, 
and  the  testimony  given  by  him  in  said  pre- 
liminary trial,  that  he  has  made  such  contra- 
dictory statements  as  to  sacceasfully  impeadi 
the  witness  Claude  Broshears,  then  yon  are  at 
liberty  to  disregard  tiw  whtde  or  any  portion  of 
his  tOBtimony.' 

"This  lostmction  was  Incomplete.  Commenta- 
tors on  evidence,  addiesaing  lawyers  and  practi- 
tiimexi^  do  not  atcq;>  at  aaying  that  the  tonner 
contradictory  statements  can  be  used  for  im- 
peachment purposes  only,  but  Invariably  state 
that  i.t  cannot  be  used  as  substentive  evidence 
or  to  establish  the  truth  ot  the  matter  contained 
iu  the  contradictory  statement.  Jones  on  Evi- 
dence (The  Blue  Booh)  vol.  S,  at  page  2S4, 
gleans  from  the  adjudicated  cases  the  following 
rule:  'Before  dodng  this  subject  attention 
should  be  called  to  the  effect  of  impeaching  testi- 
mony emtsisting,  ot  the  contiadiptory  or  incm- 
sistent  statements  ot  wltnessea.'  It  often  hap- 
pens that  such  testimony  is  of  vital  Importance 
in  its  effect  upon  the  credit  of  the  witness,  and 
it  is  not  infrequent  that  jurors  fall  to  under- 
stand that  such  testimony  is  only  received  to 
affect  the  credibility  of  witnesses.  In  other 
words,  the  impeaching  testimony  does  not  esteb- 
lish  or  in  any  way  tend  to  establish  the  tmth 
of  the  matters  contained  in  the  contra4ictory 
Btatemenu.' 

"The  authors  of  Corpus  Juris,  vol.  16,  page 
855,  stete  the  rule  in  this  language:  'Where 
evidence  is  introduced  or  is  admissible  only  to 
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tnpcaeh  dttwr  *  wltacn  for  defendant,  or  de- 
fendant himself  when  he  testifies,  and  la  calcu- 
lated to  caose  injnry  onless  limited  to  sncli  par- 
poaca,  the  court,  particularly  *on  reqaiwt,  ahonld 
cfaarsQ  that  this  evidence  shall  be  conaiderQd  by 
the  jury  only  on  the  question  of  the  credibility 
of  the  vitnesa  or  defendant,  and  not  to  show  the 
guilt  of  defendant.' 

"No  case  on  thia  point  is  more  aDambiguous 
than  ia  Stu^is  t.  State,  supra.  In  which  this 
court  said:  'When  contradictory  atatementi 
made  by  a  witaeas  ara  admissible  In  eridenee 
for  the  porptwe  of  impeaching  him,  th^  moat 
be  confined  to  contradictions  of  the  testimony  of 
the  witness  wltich  are  injurious  to  the  party 
seeking  to  impeach  him,  and  it  ia  the  duty  of  the 
court  to  deaii;  inform  the  jury  that  anch  state- 
ments cannot  be  considered  as  independent  aub- 
stantive  eyidence  against  or  in  favor  of  the  de- 
fendant, and  that  the  jury  can  only  consider 
audi  oontr«dicbH7  statements  for  the  purpose  of 
Affecting  the  credibility  of  the  witnesst  if  they 
decide  that  such  atatonents  do  have  tlila  effect 
and  that  It  is  unlawfol  for  the  jury  to  ctwaider 
such  statements  for  any  other  purpose.' 

"The  admission  of  thla  testimony  was  error 
of  such  a  nature  that  no  instruction  could  have 
cured  it,  but  the  defendant  was  entitled  to  an 
instruction  expressly  telling  the  jury  that  they 
could  not  use  and  consider  the  testimony  of 
Claude  Brosheara,  given  at  the  former  trial,  as 
a  baaia  for  determining  the  guilt  of  the  defend- 
ant, but  tibat  It  should  he  confined  to  the  im- 
peachment o£  the  witness  in  so  far  aa  tala  teati- 
mony  waa  injnriotu  to  the  state. 

"BespectfuUy  submitted. 

"8.  P.  Steeling, 

"Attorney  General. 
•TP.  0.  Hall, 

"Assistant  Attorney  GeneraL" 

[1,3]  A  cartful  examination  of  thla  record 
bas  been  made  by  ttie  conrt,  and  tUe  oonclu- 
sion  ia  reached  Uiat  the  defendant  did  not 
receive  that  fair  and.  impartial  trial  wbi£h 
ia  accorded  to  him  by  the  Constitution  and 
Btatutes  of  thia  state.  Aa  stated  by  tiw  At- 
torn^ Ooieral  la  hia  brief  and  confessloD 
of  error,  the  evidence  against  thla  defend- 
ant, with,  the  nc^tlon  ot  the  teatlmony  glv- 
en  by  his  son  tn  the  preliminary  examination, 
was  wholly  drcumstantlal.  !nie  evld^ce 
given  by  the  son  could  only  be  considered  tot 
the  purpose  of  bis  impeachment  as  a  wlt- 
neaa  upon  the  trial,  and  not  In  any  sense  as 
substantive  evidence  of  the  guilt  of  the  de- 
fendant In  considering,  therefore,  the  sof- 
fldency  of  the  evidence  to  sustain  the  con- 
vlctioa  in  this  case,  the  court. must  eliminate 
entirely  from  its  consideration  tbat  portion 
of  the  evidence  which  was  Introduced  by  the 
state  over  the  ohJeetiDn  and  exertion  of  tbe 
defendant  containing  the  testimony  of  the 
witness  Claude  Brosheara,  as  given  In  the 
preliminary  examination.  With  this  evl- 
A&ice  eliminated,  the  conrt  reaches  the  con- 
clusion that  there  is  an  entire  Insufficiency 
of  evidence  to  sustain  the  conviction.  The 
circumstances  testttled  to  by  the  other  wit- 
nesses, while  of  a  very  suspicions  character, 


do  not  meet  tba  weU-estaUlahed  rule  of  law 
that,  in  order  to  be  suffldoit  to  aiutaln  a 
conviction  based  foLdy  on  circumstantial 
evidence  tbe  drcomstiuieea  must  be  oomslst- 
ent  with  the  goUt  of  die  defendant  and  in- 
c<»ulBtent  with  Ub  innocoice,  and  Incapable 
of  oEplanatlon  on  any  other  reasonable  hy- 
potheslB  than  that  of  his  guUt 

The  drcomatances  testified  to  by  the  wit- 
nesses, othw  than  the  evidence  (tf  Claude 
Brosheara  given  at  the  preliminary  trial, 
might  be  said  to  be  ooodstent  with  guilt; 
but  they  cannot  be  held  to  be  Incondatent 
with  any  other  reasonable  hypothesis  than 
tbat  of  goilt,  unless  they  are  linked  tc^ettn 
er  and  considered  In  connection  wlQi  the  di- 
rect evidence  of  guilt  testified  to  by  the  wit- 
ness Claude  Brush  ears  on  the  preliminary 
bearing. 

At  the  conclualon  of  tbe  state'a  evidence, 
counsel  for  the  defendant  Interposed  a  mo- 
tion for  a  directed  verdict  The  court  re- 
fused to  direct  the  Jury  to  return  a  verdict 
of  not  guilty  on  the  ground  of  insufllclent 
evidence,  to  which  action  proper  exception 
was  taken  at  tbe  time,  and  this  is  one  of 
tbe  grounds  urged  for  a  reversal  of  this 
Judgment  The  motion  for  a  directed  ver- 
dict of  not  guilty  ahonld  have  been  sua* 
tained. 

[2]  It  may  be  added,  also,  tbat  the  court 
concurs  In  tbe  view  expressed  In  the  confes- 
sion of  error  filed  in  this  case  by  tbe  Attor- 
ney General,  to  the  effect  that  it  was  preju- 
dicially erroneous  for  tbe  trial  court  to  per- 
mit tbe  state  to  read  in  its  entirety  tbe  evi- 
dence glvoi  by  Claude  Brosheara  in  the  pre- 
liminary examination  of  this  defendant. 
This  tbe  court  permitted  to  be  done  on  the 
ground  tbat  tbe  prosecuting  officers  were 
surprised  by  the  testimony  of  Claude  Bro- 
sheara given  upon  tbe  trial.  There  is  a  very 
meager  showing  of  surprise;  tbe  only  wit- 
ness introduced  being  the  assistant  county 
attorney,  who  testified  on  tiiat  subject  as 
follows : 

"Q.  Your  name  U  L.  A.  Wallace?  A.  Yea. 
sir. 

"By  Mr.  Carter:  We  object  to  the  introduc- 
ti<Hi  of  any  testimony  by  this  witness  for  the 
reason  his  name  Is  not  indorsed  on  the  informa- 
tion ;  we  had  no  knowledge  or  information  he 
would  be  called  as  a  witness. 

"By  Mr.  Eaton:  It  is  for  the  purpose  of  lay- 
ing a  foundation  for  the  reading  of  Claade  Bro- 
sfaears'  testimony  taken  at  the  preliminary, 

"By  the  Conrt:   Objection  overruled. 

"By  Mr.  Garter:  We  except 

"Q>  "Son  are  assistant  county  attorney  of  this 
county?  A.  Yes,  sir. 

"Q.  You  know  Claude  Brosheara?  A.  Yes, 
sir. 

"Q.  I  will  ask  you,  Mr.  Wallace,  If  you  were 
present  tn  the  clerk's  office,  this  week,  the  day 
this  case  was  called  for  trial,  when  the  county 
attorney  called  Claude  Brosheara  Into  the 
clerk's  office  and  had  a  talk  with  him  7  A.  I 
was. 
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*^  Hr.  Obrter:  We  object  to  that  as  Incom- 
petent,  iiT«Israiit,  and  immaterial,  becaun  tbe 
witness  danda  Brotfaean  teaUfied  to  the  same 
fact. 

"B7  tbe  Gonrt:  It  ia  parely  a  preliminary 
qnestiini,  I  imagine,  Mr.  Carter ;  objection  over- 
ruled. 

"Br  Hr.  Carter:  We  except. 

"Q.  I  will  aek  yon  if  yon  beard  tbe  connty 
attorney  ask  Claade  Bro^ears  if  be  was  Koinr 
to  sire  tbe  same  testimony  be  gave  at  title  pre- 
liminary bearing?   A.  Yes,  sir. 

"W.  Xon  may  state  to  tbe  jory  what  his  an- 
swer was. 

"By  Mr.  Carter:  Objected  to  as  incompetent, 
irrelevant,  and  ImmateriaL 

"By  tbe  Court:  Objection  overruled. 

"By  Mr.  Garter:  En^tlon. 

"A.  If  I  remember  the  conversation,  It  was 
like  this:  Tbe  witness  yesterday  morning  was 
called  into  tbe  derk's  office— 

"Q.  Ton  don't  mean  yesterday  morning?  A. 
I  believe  it  ms  yesterday  nonUng; 

"Q.  To  refresh  yonr  memory,  tbe  case  was 
called  yesterday  morning.  A.  Probably  the  day 
before;  any  way,  just  before  we  went  Into  this 
trial,  or  soon  before.  Mr.  Eaton  asked  him  if 
be  was  going  to  tell  it  here  just  like  he  did 
before.  He  says,  Tea,  I  gueas  so;  why?*  Mr. 
Eaton  said,  *I  jost  want  to  know  if  yon  were 
to  testify  like  yoa  did  before.' 

**Q.  Who  else  was  there  present  at  that  time? 
A.  Don  Stormont  was  there;  not  sure  whether 
Mr.  Bailey  was  in  tbe  room  or  not. 

"Q.  I  will  ask  yoa  if  you  heard  him  make 
this  statement:  *I  would  know  what  he  testi- 
6ed  to  when  he  got  on  tbe  witness  stand.' 

"By  Mr.  Carter :  Objected  to  as  inoompetMi^ 
izrelevant,  and  immaterial. 

"By  the  Court:  Qvermled. 

"By  Mr.  Carter:  Exception. 

"A.  Z  believe  aomethhg«  like  tiiat  was  mid; 
not  sure.  The  way  I  remember  the  con  versa- 
tion.  yoa  asked  him  if  he  was  going  to  testify 
like  he  did  before;  he  said,  'Yra;  why 7* 

"Q.  Did  be  say  anything  abont  not  letting  me 
know  what  he  was  going  to  swear  until  he  got 
aa  tbe  witness  stand?  A.  I  belieTe  he  did  say 
8(»oething  almut  he  would  tell  yoa  when  he  got 
on  tbe  witness  stand." 


An  analysis  of  the  asristant  oonnty  attxtf- 
ney's  testlmouy  as  gtvoi  above  atunra  that 
there  vras  a  fedlng  of  imeaalneBS  on  the  part 
of  tbe  prosecntlon  that  tbe  satd  Clande  Bro- 
ataears  was  likely  going  to  change  his  testi- 
mony to  some  extent  when  called  as  a  wit- 
ness at  the  trial.  When  asked  If  he  was 
going  to  testify  to  the  same  facts  at  the 
trial  that  he  did  at  the  preliminary,  his  an- 
swer wa^  "Tea,  I  gneas  so;  wtay?'  and 
after  being  told  that  the  county  attorn^ 
wanted  to  know  If  he  was  going  to  testify 
Uke  he  did  at  the  ^reUminaiy,  his  <ml7  fnr^ 
tfa»  answer  was  that  he  wonld  tell  him  (the 
WTP.-17 


connty  attorney)  when  he  got  on  the  witness 

stand. 

Without  any  farther  Investigation  as  to 
what  the  witness  Claude  Broshears'  testimo- 
ny wonld  be  at  that  time,  tiie  county  attorney 
placed  him  upon  the  witness  stand  as  a  wit- 
ness for  the  state.  The  evidence  of  Claude 
Broshears  at  the  trial  proving  unsatisfacto- 
ry to  the  county'  attorney,  and  to  a  certain 
extent  contradlctwy  of  the  evidence  given  by 
said  witness  at  tbe  preliminary,  the  connty 
attorney  on  the  above  showing  of  surprise 
was  permitted  to  read  the  entire  evidence 
given  by  said  witness  at  the  preliminary  ex- 
amination. The  county  attorn^  was  not 
confined  to  Siose  questions  and  answers 
which  were  contradictory  of  the  eTldwce  of 
the  witness  given  at  the  trial,  and  which 
vrere  prejudicial  to  tbfi  d^iendant,  but  was 
allowed  to  read  the  entire  evidence  of  the 
witness,  as  heretofm  stated.  This  action 
upcm  the  part  of  the  trial  court  we  think 
was  also  clearly  prejudicial  to  the  substan- 
tial rights  €t  the  defendant  Delate  the 
court's  lutracUon  that  such  evidence  should 
only  be  considered  for  tbe  purpose  of  im- 
peaching the  witness  Claude  Broshears,  in 
Older  to  anive  at  a  verdict  of  goUty,  t3ie 
jury  must  bare  emsldraed  it  as  sdbstantlvtt 
evidence  of  guilt  Without  sndi  evidence  at 
guilt  there  was  no  saffldent  oraqmUmt  evt 
dance  to  sustain  flie  oonrlctlon.  It  Is  clear 
to  this  court,  therefore,  that  the  evidence  of 
Gluide  Broshears,  glTon  at  the  prettmlnary 
examination,  must  have  bad  a  craitrolllng 
Influfflice  with  the  Jury  in  readdnf  a  verdict 
of  guilty  In  this  casa 

The  crime  committed  here  was  a  most  dia- 
bolical one.  It  was  a  saooessfnl  ^fort  to 
destroy  tiie  source  of  the  water  snK>ly  to 
the  InoorpOTated  town  of  Dewar.  Its  effect 
was  to  disorganize  the  orderly  procedure  of 
the  government  of  said  tovm,  and  to  deprive 
Its  citizens  of  a  snfHeient  supply  of  water, 
which  was  badly  needed,  especially  at  the 
time  the  crime  was  committed — ^in  the  mid- 
dle of  snoamer.  Parties  guilty  of  such  an 
offense  as  ttils  should  meet  the  severest  pen- 
alty of  the  law ;  but  whatever  prejudices  the 
court  may  have  against  the  crime  Itself 
should  not  infiuence  Its  decision  upon  tbe 
question  of  affording  one  accused  of  >nch  a 
crime  a  fair  and  impartial  trial. 

For  the  reasons  stated,  the  Judgment  of 
conviction  Is  reversed,  and  tbe  cause  remand- 
ed to  the  superior  court  of  Okmulgee  coun- 
ty, with  Instructions  for  further  proceedings 
not  Inconstatent  with  this  optnltm. 


DOYLB^'P. 
cur. 


and  ABMSTBONO,  J.,  con- 
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HOBBS  V.  cm  OF  PAWHUSKA. 
CNo.  A-2883.) 

(Orttnlnal  Ooart  of  AppeaU  of  Oklahtuiia.  Feb. 
21.  193a) 

IHTOXXCATTKO  U1)U0BB  '«S»236(l8>— XlTIDBNCE 

BtrrrtciENT  to  sttstaih  coimonoN  fob 

KKEPHxa  Tippuno  house. 
Tbe  entire  record  carefully  conaidared,  and 
the  evidence  found  to  anffldently  soatain  tbe 
verdict  rendered,  and  the  txUX  of  the  oaae  free 
from  prejudicial  error. 

Appeal  fn»n  Coont^  Court,  Osage  GoaiU? ; 
Paul  B.  HasQo,  Jndfe. 

James  Hobbs  was  craiTlcfced  of  Tl<datliis  an 
oidinanoe  at  the  dty  of  Pawbuslui,  pn^Mt- 
Ing  die  keeping  ot  a  tlpidlng  shop,  as  defined 
by  Bald  ordinaBC^  and  be  appeals.  Affirmed. 

Robert  S.  Stuart  of  Pawbnska,  ttx  plalntUt 
In  error. 

R.  B.  Boon^  of  BartlesTlUe,  for  defttodant 

in  error. 

ARMSTRONG.  J.  This  prosecution  was 
Instituted  against  the  s^lntlir  In  error,  Jam^ 
Hobbe,  hereinafter  called  defendant,  In  the 
poUce  coort  of  the  dty  of  Pawhuska.  for  ttie 
Tiolatlon  of  an  ordinance  probBdtfnc  tiie 
kecsiing  <tf  a  tln>Ung  hoos^  wtaldi  is  defined 
In  said  ordinance  as  follows: 

*'A  tippling  shop  is  hereby  defined  to  be  a 
romn,  bnilding.  tent;  street,  cab,  Tehide,  anto- 
mobito,  or  any  place  where  intoxicating  Uqnon 
of  any  kind,  character  or  description,  are  menu* 
factored,  sold,  barfewed,  or  given  away,"  etc. 

Tba  same  section  tnrtber  soys: 

**Iiibndcatliig  Uquors  ae  osed  in  this  ordi- 
nance are  hereby  defined  to  indude  any  apiritn- 
ona,  malt,  vinoos,  fermented  or  other  intoxicat- 
ing liquors  iududing  what  is  known  as  ginger, 
hard  cider,  bitters,  patent  medicines,  containing 
more  than  two  per  cent,  alcohol  or  any  other 
liquid  or  solid  that  will  produce  or  cause  intoxi- 
cation." 

The  dctoidant  was  convicted  In  the  police 
com  t,  fined  |1S  and  costs,  and  from  the  con- 
viction took  an  appeal  to  tbe  coanty  court 
of  Oaage  eoaoty  where  he  waa  tiled  de  novc^ 
again  oonvldad,  and  fined  91S  and  coats. 

We  deem  it  nnneoeasary  to  redte  the  T(An- 
mlnous  evidence,  most  of  which  was  Incom- 
petent, and,  had  it  been  d>Jeoted  tok  should 
have  beai  exdudod.  We  think  it  sufildent 
to  say  that  the  defendant  testified  $hat  he  was 
ei^ged  in  the  grocery  badness  In  the  dty  of 
Pawhuska, .  and  purchased  and  had  in  hta 
place  of  business  one-half  of  a  gross  ot  bottles 
of  Jamaica  ginger,  that  he  took  much  of  the 
Jamaica  ginger  as  a  medldne,  sold  about  a 
dozen  bottles  of  It,  and  gave  away  other  botr 


ties.  Swne  of  the  bottles  of  the  Jamaica  gin- 
fS«  taken  from  the  store  of  the  defendant  by 
tbe  oBbxm,  wfaidi  the  labels  thereon  stated 
contained  90  per  cent  of  alcohol,  were  pat 
In  evidence  by  the  state. 

Upon  the  condudon  of  the  evidence  for  the 
dty,  the  d^endant  requested  the  court  to 
direct  tbe  Jury  to  acquit  tbe  defendant,  which 
the  court  refused  to  do^  and  the  defendant - 
excepted. 

There  Is  only  one  material  ooatentliui  In- 
sisted upcm  In  defendant's  brief,  whldi  is  that 
the  evidence  la  insnfildent  to  su[^rt  tbe  ver- 
dict of  the  jory.  This  omtratlon  Is  without 
mwlt,  as  the  evidwce  of  the  defendant  shows 
his  guilt  as  charged  b^ond  a  reasonaUe 
doubt,  and  we  are  at  a  loes  to  understand 
why  this  appeal  should  have  been  taken. 

l%e  Judgment  of  the  trial  court  is  affirmed. 

jyOYhB,  P.  J.,  and  ICATSON,  J.,  concur. 


JAOEICAN  T.  IiAWRBNOB  DRILLINO  St 
DBYBLOPUENT  GO.  et  ai: 

(No.  22360.) 

(Supreme  Court  of  Eanttu.    Jan.  10,  1920.) 
(Byttabut  by  the  Court.) 

1.  BVZDBKOK  «BP(Se6CI>— WUOHT  AHD  BDin- 
CXBNOT  OF  ZTZDUnS;  "OLUB,  nXSTXHCT, 
Ann  SATIBFAOTOBT";  "OZXAX,  PBEOIflB,  AND 
IlTEiUBtTABUE";  "CJMAM  EVIDBNOX";  "bAT- 
ISrAOTOBT  ■vrnBHCB.'* 

It  is  often  said  that  in  certain  daeses  of 
cases  proof  is  required  that  is  "dear,  distinct, 
and  satisfactMy,"  "dear  and  convindng,** 
"clear,  precise,  and  indubitable."  These  and 
similar  expressions  convey  substantially  the 
same  meaning,  which  is,  that  the  evidence  ehould 
be  "dear,"  that  is,  not  ambiguous,  doubtful, 
equivocal,  or  contradictory,  and  dwnid  be  per- 
spicuoTU  and  pdnted  to  the  issne  under  hiTestl- 
gation;  and  "satisfactory"  in  the  sense  that 
the  source  from  which  it  comes  is  of  sndi  a 
credible  nature  that  the  court  end  jory,  as  men 
of  ordinary  intelligence,  discretion,  and  caotitHi, 
may  repose  confidence  in  IL  Absolute  certainty 
is,  of  courae,  not  required  (dting  Words  and 
Phrases,  Clear  £}vidence  or  Proof;  see,  alao^ 
Ilrst  and  Second  Series,  Satisfactory  Evidence). 

2.  Appeal  and  ebbos  «=9931CL)— Canoeixa- 

TIOK  or  ZNErtBUlCENTB  ^»47  —  EtIDENCB 
"OLEAB,  DISTINcn-,  AND  BATIBFAOTDBT*'  ;  PBB- 
SUUFTION  OF  APPLICATION  OP  PBOFBB  TSST 

IN  WEiaHnro  the  faots. 

The  evidence  upcm  which  the  judgment  in 
the  present  case  rests  is  racamined,  and  held 
to  meet  the  teat  of  "dear,  distinct,  and  satis- 
factory proof,"  and,  the  findings  bdng  support' 
ed  by  competent  and  substantial  testimony,  it 
will  be  presumed  that  the  trial  court  applied 
the  proper  test  in  weighing  the  facts.  Wood- 
deU  -v.  AUbrecht,  80  Kan.  737,  104  Paa  600: 


dfe=»Fov  other  cases  see  same  tople  a&d  KBY-NUUBXa  In  all  Kej-NumlMred  DlgaitB  end  lodexai 
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8.  Btidehck  *=383(4),  174(3),  186(3)— Rkbut- 
tabu  pbe8uufti0n  op  pebfobicance  or 
omciAi.  dtjtt;  oBtoiirAX,  imstbotikwt  le 

PmnCABT  AND  UOOBDBD  UTRBUiaHT  IS  BBO- 
ONDABT  KTZDBNCK. 

While  there  U  preaumpdon  that  the  reglater 
ot  deeds  petfonned  his  duty  properly,  and  that 
an  instniment  as  recorded  qKaks  the  troth,  the 
presnmptioii  ts  rebuttable.  The  <»%inal  in- 
strameBt  is  primary,  the  recorded  copy  eeoon- 
(lary,  evidence.  If  a  variance  appear  between 
the  original  as  filed  and  the  record,  the  (W^nal 
prevaila;  and,  in  a  case  where  the  origina], 
after  being  recorded.  Is  lost  (proper  {onndatioD 
being  laid),  oral  testimcoiy  is  competent  to  prove 
the  contents  of  the  original  ihstnunent,  and 
that  it  differs  from  the  recorded  copy. 

4.  Mutes  aitd  minkbals  «=>5&— Gtidbnce 

sufficient  to  show  ou.  ahd  oas  lease 

diffkbbnt  trou  becobd  ooft, 
The  plaintiff  purchased  a  tract  of  land 
subject  to  an  oil  and  gaa  lease,  the  record  of 
which  in  the  office  of  the  recister  of  deeds  abow- 
td  the  surrender  danae  to  read: 

"That  the  ssid  party  of  the  Heerad  part  [the 
lessee]  shall  surrender  this  lease  to  said  party 
of  the  first  pert,  at  any  time  upon  payment  of 
$S0.00,  or  a  good  and  snfflciMit  qoitdaim  deed ; 
and  that  thereupon  the  lease  shall  cease  and 
determine." 

In  an  action  to  cancel  the  lease  plaintiff  air 
leged  a  tender  of  the  960  and  demand  for  a 
quitclaim  deed!  that  the  tB,nder  and  demand 
had  been  refused.  The  answer  alleged  that  the 
provision  in  the  original  lease  was  that  the 
party  of  the  second  part  "shall  have  the  right 
to  surrender  this  lease  to  said  party  of  the  first 
part,  St  any  time  upon  payment  of  $50.00,  or  a 
good  and  snffident  quitclaim  deed,"  and  that 
the  words  "have  the  right  to"  were  not  entered 
by  the  register  of  dee^  upon  the  record.  Op 
^  trial,  after  showing  tiiat  tibe  original  In- 
strument had  been  lost,  the  defendants  offered 
evidence  to  sustain  their  contention.  The  court 
found  the  facts  In  defendants'  favor,  ffeld,  that 
the  findings  are  snstained  by  subetantial  and 
competent  testimony,  and  thst  a  judgment  in 
favor  of  the  defendants,  estabUshing  tiie  lease 
as  it  was  originidly  written,  will  not  be  dis- 
turbed. 

fAddiUoital  SvllabUB  by  Editorial  Staff.) 
Sk  Pleading  ^=»380^Xo  necessitt  to  plead 

LOBS  OT  INSTBTTHENT  TO  UAEE  DBAL  EVIDENCE 

OP  ITS  CONTENTS  ADMISSIBLE. 
There  was  no  necessity  to  plead  the  fact 
that  an  oil  and  gas  lease  was  lost  in  order  to 
make  oral  evidence  as  to  its  contents  admissible. 

Ai^wal  from  District  Court,  Franklin 
County. 

Action  to  cancel  an  oil  and  gas  lease  by 
B,  C.  Jackman  against  the  Lawrence  Drilling 
ft  Development  Company  and  othars.  Jadg- 
m^t  for  defendants,  and  idafaitlfl  appeals. 
Affirmed. 

J.  D.  Bowersock,  of  Kansas  City,  Mo.,  and 
W.  B.  Pleasant,  of  Ottawa,  for  appellant. 

L.  P.  Brooks,  of  Wichita,  and  T,  M.  Harris, 
of  Ottawa,  for  appellees. 


PORTEB,  J.  In  an  action  to  cancel  an  CO 
and  «aB  leads  the  defendants  prevailed.  And 
the  plalntlfl  anraals. 

The  lease  was  dated  Uarch  1,  1916,  and 
was  executed  toj  A.  J.  EUess  and  wife,  aa 
lessors,  to  the  Lawrence  Drilling  &  Develop- 
ment Company,  lessee,  and  covered  a  oectlon 
of  land  ki  Franklin  county  whlcb  Monged  to 
Elless  and  wifa  In  October,  1016,  the  origi- 
nal lessee  assigned  the  lease  to  HcCandless 
and  Hale,  who  are  the  real  defendants;  lUiB 
l4awr»ice  DrilUng  &  Development  Company 
filed  a  disclaimer.  The  plain tlif  became  the 
owner  of  the  land  waOee  a  warranty  deed 
from  Blleas  and  wife,  which  was  executed 
February  28,  1918.  On  April  26,  1918.  be 
tendered  to  Hale  and  McCondleas  460  and  de- 
mand^ a  surrender  of  ttie  lean  and  a  aolt- 
claim  deed  to  the  property,  wbidi  tbcy  le- 
fused. 

The  whole  controversy  arises  over  a  dif- 
ference la  the  snrrendBf  danae  of  tba  leas^ 
as  the  lease  appears  of  record  In  the  offloa 
of  the  register  of  deeds,  and  what  the  defend- 
ants claim  the  original  lease  showed. 

^e  answer  alleged:  First,  diat  the  origin 
nal  lessee  and  the  defendants  had  drilled 
seven  producing  wdls,  and  had  equipped  the 
property  with  pampas  tanks,  and  pipe  lines,  all 
at  an  expense  of  several  thousand  dollars. 
It  further  alleged  that  tbe  surrender  <dause 
In  the  original  lease  provided  that  "the  party 
of  th^  second  part  {the  lessee]  shall  haw  the 
right  to  surrender  this  lease  to  said  party 
of  the  first  part  at  any  time,  upcn  payment  of 
f5O.O0^  or  a  good  and  sufficient  qnitdalm 
deed."  and  that  tbe  words  "have  the  right 
to,"  which  WMe  In  the  original  lease,  were 
not  mtered  by  the  register  of  deeds  up<m  the 
rec<»d.  but  wen  omitted  therefrom. 

On  the  trial  It  was  shown  that  the  lease 
was  executed  in  dmaicate,  and  that  one  copy 
was  retained  by  EUess  and  wife,  which  later 
came  Into  the  possession  of  the  plaintiff  -when 
he  purchased  the  land.  The  plaintiff  Intro- 
duced the  record  from  the  register  of  deeds' 
office  showing  the  lease  as  recorded,  with 
tbe  disputed  clause  reading  as  follows: 

"It  is  further  mutually  agreed  by  and  between 
said  party  of  the  first  part  and  said  party  of 
the  second  part,  that  the  said  party  of  the 
second  part  shall  surreDdor  this  lease  to  said 
party  of  the  first  part  at  any  time,  upon  pay- 
ment of  $50.00,  or  a  good  and  sufficient  quit- 
claim deed,  and  that  thereupon  this  lease  shall 
cease  and  determine,  and  be  and  become  abso- 
lutely null  and  void,  and  no  longer  binding  upon 
either  party." 

The  plaintiff  also  produced  the  copy  ot  the 
lease  retained  by  tbe  EUesses,  in  whicb  the 
disputed  clause  awears  aa  follows: 

"It  is  further  mutually  agreed  by  and  between 
said  party  of  the  first  part  and  said  party  of  the 
second  part,  that  the  said  party  of  tbe  second 
part  shall  ^^BBdd^B^n  surrender  this 
lease  to  said  party  of  the  first  part  at  any  time 


^tFoi  other  cases  aee  same  topic  lad  KEY-NUHBBS  In  all  Ksjr-Numbared  Digests  and  lodexM. 
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vpon  TSTinent  of  SSOjOO,  or  a  gooi  and  wjlloimf 
quitOaim  datif"  etc. 

The  Italldsed  words  are  written  In  pen  and 
ink,  the  remainder  being  a  printed  form. 
The  wor^  "have  tbe  right  to,**  which  ap- 
peared In  the  Miglnal  printed  form  betweok 
"dialT  and  "snrrender"  In  the  latter  part  of 
the  clanse,  were  so  obliterated  In  thfe  copy  as 
to  be  lndl8tlngnlBbabl& 

tbe  d^bndants,  after  showing  ttiat  Ihe 
of  the  original  lease  whldi  was  filed  fOr 
reewd  had  been  lost  ot  mislaid  and  conld  not 
be  foundf  Introduced  evidence  of  a  nnmber  of 
witnesses  to  show  the  amtents  of  ttie  lost  In- 
stnunmt 

Ll  p.  firooks  testified  that  he  was  the  at- 
torney ftir  EEale  and  HeCasdless;  that  they 
brought  to  his  office  three  gas  leases,  the 
BUesB  lease,  the  Borland  lease,  and  the  Brew- 
er lease,  for  which  they  were  negotiating; 
that  he  made  a  personal,  careful  examination 
of  eadi  of  them  and  jcompared  them  together, 
and  that  they  were  all  on  the  same  printed 
form.  The  Brewer  lease  was  handed  to  the 
witness,  who  testified  that  the  printed  words 
*^T6  tbe  riffht  to**  woe  identical  in  all  three 
d  Che  leases;  that  he  and  HcGendless  and 
Boooler  pot  the  three  leases  <m  a  tatAe  side 
by  side,  and  read  and  conqiared  thaa. 

Mr.  HcGandless,  one  of  tbe  defendants,  tes- 
tified to  eomparii^  the  leases  irith  Brooks 
to  see  that  they  were  all  alike,  and  that  tJiey 
all  read  *WaIl  have  the  right  to  snrrendar," 
«t&  Be  testified  that  Qw  deCttidantB  paid 
120,000  for  the  BUess  lease,  and  afterwards 
qient  on  the  lease  about  |1T,000. 

W.  a  TuUa^  the  notary  pvUle,  who  tooa 
the  acknowtedgment  of  the  three  leases,  tes- 
tified that  the  Elless  lease  was  signed  at  the 
baidc  at  whldi  he  was  cashier.  The  witness 
■had  a  very  definite  remembrance  of  what  tlie 
danse  in  qnestloa  was  about,  and  said  that, 
**wlietti«'  it  was  right  or  not,  it  was  oa  my 
recommendatkm  that  it  was  put  in" ;  tbat  Mr. 
Ellefls  was  a  custmner  of  the  bank,  and 
brought  the  lease  to  him  to  have  it  looked 
ovw.  "I  would  say  posittvely  fliat  tbe  heavy 
black  lines  there,  striking  out  the  words  "have 
Oie  right  to,'  were  not  tbere  at  the  time  I  ac- 
knowledged the  lease,  because  by  striking 
those  words  out  it  would  change  the  entire 
meaning  of  tlw  paragraph."  He  testified 
that  Brewer,  Borland,  and  BUess  all  advised 
widi  talm  In  regard  to  their  leases,  and  that — 

'"There  hod  been  some  difficult  among  the 
people  in  regard  to  getting  Bome  of  the  leases 
off  the  land,  which  had  involTod  some  consid- 
erable expense  and  that  was  the  sde  purpose  I 
had  in  mind  when  I  advised  them." 

Hr.  De  Woody,  a  contracts  and  driller, 
ye^wesented  the  Lawr»ice  Drilling  ft  Devel(^ 
meat  Company  at  the  time  the  leases  were 
taken.  He  testified  that  he  had  no  interest  in 
the  controversy;  that  he  prepared  all  three 


of  the  leases,  and  was  present  when  the  Ea- 
less  lease  was  acknowledged ;  tbat  the  wwds 
"bAve  the  right  to"  in  tbe  clause  in  dispute 
woe  not  stzl<^w  out  of  the  ElleBS  lease  at 
the  time  it  was  encuted.  Ha  bad  nevw  seen 
a  lease  on  that  form  executed  wltb  these 
words  Stricken  out;  he  heard  the  conversa- 
tion between  Mr.  TuUos  and  Mr.  Elless  In  re- 
gard to  tfie  provision  for  the  payment  of  ISO, 
"or  a  good  and  snffldent  quitclaim  deed."  He 
testified  fliat  the  dause  referred  to  was  put 
hi  at  the  suggestion  of  the  notery  public,  Mr. 
ToUos;  that  when  they  went  to  the  bank  to 
have  the  acknowledgment  taken,  the  du- 
plicate copy  kept  by  ElUess  and  wife  was  left 
at  the  Ellesi  home;  that  there  bad  been  no 
talk  between  him  and  Elless  la  referwice  to 
striking  out  the  words  "^have  the  right  to." 

Tte  court  made  tlndlnp  of  fact  In  defend- 
ants favwr  which  are:  ^ut  the  register  of 
deeds,  through  mistake  or  othinwis^  flailed 
to  record  the  lease  accurst^;  that  In  the 
original  lease  tbe  provlsloa  was  Ihat  the 
lessee  "shell  have  tbe  rl^t"  to  surrender  the 
lease  to  tbe  lessor  at  any  time  up(m  payment 
of  ^0  or  a  good  and  sufficient  quitclaim  deed. 
The  court:  found  tbat  the  defendants  paid 
120,000  for  the  lease,  and  since  its  purchi^ 
have  spent  fl8.000  in  devel(H>lng  it,  and  that 
the  lease  is  a  valuable  one.  Another  finding 
is  that  before  buying  the  land  plaintiff  exam- 
ined It  and  found  the  defendants  In  possession 
and  operating  the  land;  tbat  he  bou^t  tbe 
land  relying  upon  the  accuracy  of  the  record  ; 
that  at  the  time  he  purchased  Elless  and 
wife  gave  him  their  duplicate  copy  of  tbe 
lease;  tbat  this  copy  corresponds  exactly 
with  the  record ;  and  tbat  there  was  no  tes- 
timony offered  as  to  tbe  condition  of  tbe  du- 
plicate copy  when  it  came  Into  the  plaintiff's 
possession. 

Plaintifl*s  main  contention  Is  that  tbe  char- 
acter of  proof  upon  which  tbe  Jndgmait  rests 
Is  wholly  insufficient  to  overcome  the  pre- 
sumption tbat  the  register  of  deeds  performed 
bis  duty  properly,  and  that  the  record  speaks 
the  truth. 

It  is  Insisted  that  tbe  evld«ice  offered  is 
not  of  tliat  dear,  complete,  and  satisfactory 
^aracter  whldi  is  required  to  lmpea<di  the 
official  statement  of  the  officer,  and  author- 
ities are  dted  which  dedare  that  the  adop- 
tion of  any  other  rule  of  evMence  to  overcome 
the  presumption  of  the  truth  of  the  record 
would  result  in  Hie  general  Insecurity  of 
titles  to  real  estate. 

[1]  AnOioritles  are  dted  in  supped  of  the  ' 
general  rule  tbat  testimony  must  be  dear  and 
satisfactory  for  the  purpose  of  varying  or 
reforming  a  written  instrument,  or  xoovldlnj; 
tbe  contente  ot  a  lost  writing.  A  great  ^teal 
has  been  written  into  the  law  reqpectlag 
"clear  and  decisive  proof,"  "dear  and  satis- 
factory evidence,"  "clear  and  convincing 
proof,"  "clear,  precise,  and  indubitable  erl- 
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denoe,"  but  tbese  expressions  substantially 
conT«7  fbe  same  Idea,  and  reQnlre  the  same 
degree  of  proof.  The  Supreme  Court  of 
Pennsylvania,  In  speaking  of  the  phrase 
"clear,  precise,  and  Indubitable,"  used  this 
langnase: 

"It  is  meant  that  witnesBes  shall  be  found  to 
be  credible,  that  the  focts  to  whic^  tbey  testify 
are  distinctly  remembered,  that  details  are  oar- 
rated  exactly  and  in  dne  order,  and  that  their 
statements  are  true.  *  *  *  Absolute  certain- 
ty is,  of  course,  out  of  tbe  question.  Terms  are 
used  with  relation  to  their  subject-matter.  Tbe 
apparently  distinct  testimony  of  tbe  most  in- 
telligent witness  may  possibly  be  fabricated. 
The  dew  statement  of  the  most  npr^t  wit- 
ness mar  possibly  be  mistaken.  It  bas  been 
In  view  of  eondderetions  like  these  that  in 
certain  classes  of  cases  proof  is  required  that  Is 
'dear,  distinct,  and  entirely  satisfactory.' " 
Spencer  t.  Colt,  89  Fa.  814-319. 

Where  the  qaestlon  was  whether  a  written 
instrument  should  be  reformed  so  as  to  ex- 
press the  real  Intoitlon  of  ttie  paittes,  it  Is 
said  that— 

"The  expression  'clear  and  satisfactory*  in 
the  B^se  in  which  it  is  here  used,  should  be 
taken  to  mean  that  it  should  be  'dear'  In  the 
sense  that  the  evidence  upon  which  reformation 
ia  based  is  not  ambf^ous,  equiTO(»l,  or  con- 
tradictory, and  should  be  perspicuoas  and  point- 
ed to  the  issue  nnder  bivestiicatlon,  and  tetis- 
factory*  in  the  sense  that  the  scarce  from  which 
it  comes  Is  of  soch  a  credible  nature  that  the 
court  and  jury,  as  men  of  ordinary  intelligence, 
discretion,  and  cauti<Bi,  may  repose  confidence 
hi  it."    Words  and  Phrases,  Jud.  Def.  1221. 

[tl  ,We  start  with  the  inresnmptlon.  of 
course,  that  the  re«;lBter  deeds  performed 
his  dnty  pw^rly,  and  that  the  record  Is  cor^ 
rect  But  this  presumption  Is  rebuttable. 
Zetner  v.  Edgar  Zinc  Co.,  79  Kan.  406,  99  Pac 
914,  Mistakes  sometimes  occur  in  copying 
and  in  comparing  the  original,  with  the  re- 
corded coi^.  Tbe  Legislature  of  iSlS  pro- 
Tided  for  making  photf^^phlc  copies  and 
tor  tdndlng,  paging,  and  Indexing  them  and 
making  than  thereaftra  record  books.  Tbe 
act  was  made  snppl^ental  to  the  existing 
statutes;  and  recognized  the  fact  that  the 
preservaUon  of  photographic  copies  of  such 
Instruments  would  practically  do  away  with 
all  pos^bUity  of  errors  and  mistakes.  Iaws 
of  191S,  c.  i  1.  The  original  instrument 
Is  primary  evidence,  and  tbe  recorded  copy 
but  secmidary  evidence.  'If  a  variance  were 
Aown  to  exist  between  tbe  original  as  it 
was  filed  and  the  recorded  copy,  tbe  formra 
would  prevail. 

[2]  In  car  opinion,  the  evidence  upon 
which  the  judgment  in  tb.e  present  case  rests 
meets  tbe  test  <tf  "drar,  distinct  and  satls- 
fkctory  pTooP'  within  the  rules  laid  down  in 
flie  fixr^ing  authorities,  assuming  that  the 


trial  court  found  the  witness  to  be  credible; 
the  facts  to  which  they  testify  are  distinctly 
remembered ;  tbe  details  are  narrated  exact- 
ly and  in  due  order ;  and  the  court  haa  found 
their  statements  to  be  true.  Tbe  late  Justice 
Benson,  speaking  for  the  court,  In  a  case  for 
the  spedflc  performance  of  a  parol  contract 
for  the  conveyance  of  land,  said  that  clear 
and  satisfactory  evidence  should  be  required 
to  take  tbe  case  out  of  the  operation  of  the 
statute  of  fraods,  "but,  where  the  findings 
are  supported  by  competent  and  substantial 
testimony,  it  will  be  presumed  that  the  dls* 
trict  court  applied  the  proper  test  In  wei^ 
Ing  tbe  evidence  and  finding  the  facts." 
WooddeU  v.  Allbrecht,  80  Kan.  737,  738,  104 
Pac.  560. 

The  def^dants  marshal  the  facts  In  the 
case  somewhat  differently  from  the  plaintiff. 
In  their  statemrat  they  stress  the  fact  Oat 
before  purchasing  the  pn^erty  the  plaintiff 
sent  a  certified  copy  of  the  lease  as  It  appear- 
ed of  record  to  an  attorney,  and,  after  being 
advised  that  if  he  purchased  t£e  land  he 
could  compel  the  defendants  to  surrender  the 
lease  by  tendering  them  payment  of  $50,  took 
conveyance  to  the  land,  and  in  less  than  60 
days  thereafter  made  tbe  tend^,  and  d» 
manded  cancellation  of  the  lease;  that  his 
own  testimony  shows  that  be  knew  before  b» 
purdiased  the  land  that  it  was  leased  tor 
oil,  and  that  there  were  several  producing, 
wells  on  the  property  with  pumping  jacks, 
oil  tanks,  and  other  machinery.  The  trial 
court  may  have  believed  from  the  evidence 
that  the  plaintiff  was  In  the  poeltiMi  of  hav- 
ing purchased  a  lawsuit 

A  strong  drcnmstance  In  favor  of  tbe 
court's  finding  is  that  It  seems  highly  ln> 
probable  that  the  parties  could  have  Intended 
to  have  Inserted  a  clause  In  the  lease  giving 
to  the  lessor  tbe  right  to  cancel  flie  lease  at 
any  time  upon  payment  of  9S0,  or  that  any 
business  men  would  have  undertaten  to  spend 
thousands  of  dollars  in  developing  the  lease. 
If,  after  oil  should  be  discovered,  the  lessor 
had  tile  rigSit  to  compel  fbe  cancdlatton  of 
the  lease  by  tiie  mere  payment  of  |S0.  An 
addlthmal  reason  snggesbi  itself,  which  Is, 
that  the  language  in  the  surrender  clause, 
"upon  payment  of  $50.00,  or  a  good  and  snf- 
fident  quitclaim  deed,**  was  intmded,  In  our 
opinion,  to  state  alternative  conditions,  and 
it  is  clear  that  the  party  who  was  authorized  - 
to  make  Oie  pajrment  was  the  same  party  who 
might.  In  lieu  of  such  payment,  execute  and 
deliver  a  quitclaim  deed.  It  certainly  never 
was  contemplated  that  any  situation  could 
arise  which  would  require  tbe  quitclaim  deed 
to  be  executed  by  Ote  lessor.  That  was  some- 
thing to  be  done  by  the  lessee,  on  condition 
that  the  payment  of  the  money  was  not  made; 
and  we  think  it  is  clear  Qiat  It  was  tbe  lessee, 
and  not  the  lessor,  who  was  to  make  the  pay- 
ment. This  was  shown,  also,  from  evidence 
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given  by  defendants'  witnesses,  some  of  tb&a 
apparently  disinterested. 

[4]  There  Is  a  complaint  that  some  of  the 
findings  are  not  supported  by  evidence,  and 
that  there  are  mlsstatonenta  of  facts  In  the 
findings.  One  or  two  unimportant  facta  are 
misstated,  but  it  Is  obrlons  that  they  could 
not  hare,  In  any  way,  affected  the  Judgment 
or  the  general  finding  In  defendants'  favor. 
Nor  do  we  think  the  judgment  erroneous  on 
the  theory  that  it  Is  outside  the  issues  raised 
by  the  pleadings.  It  Is  tme  the  answer  did 
not  ask  for  the  correction  of  the  record,  but 
upon  the  findings  of  fact  the  court  could  do 
notbbig  elfle  than  to  establish  the  contents 
of  the  lease  as  between  the  plalntltr  and  the 
defendants. 

There  Is  a  complaint  because  of  the  finding 
to  the  effect  that  the  register  of  deeds, 
"through  mistake  or  otherwise,"  failed  to 
prc^erly  record  the  lease.  We  do  not  know, 
of  course,  what  the  trial  court  had  In  mind 
by  the  use  of  the  word  "otherwise.''  It  was 
sufficient  for  the  court  to  find  that  the  rec- 
ord did  not  speak  the  tmOu 

It  is  Insisted  that  if  the  original  lease  did 
not  have  the  words  "have  the  rle^t  to^'  cross- 
ed out,  then  somebody  has  committed  a  crime 
because  the  duplicate  copy  retained  by  EUess 
now  has  such  an  ^asure,  and  It  is  inconceiv- 
able that  the  register  would  omit  from  the 
record  the  Identical  words  erased  from  the 
copy  wblcb  be  had  never  seen.  Authorities 
are  cited  in  support  of  the  rule  that  there  Is 
a  presumption  of  law  against  crime  and  U< 
legality.  We  do  not  think  It  can  be  said  the 
trial  court  finds  any  one  guilty  of  forgery  or 
of  manufacturing  evldwce  for  fraudulent 
purposes.  It  was  sufficient  for  the  court  to 
find  that  the  lease  was  not  properly  recorded. 
Zeiner  v.  Edgar,  supra. 

[B]  We  discover  no  error  in  the  refusal 
to  grant  a  new  trial  .on  the  ground  of  sur- 
prise, or  on  the  ground  that  the  answer  did  not 
present  any  issue  as  to  the  lost  instrument 
It  was  not  necessary  to  plead  ttie  fact  that 
the  instrument  was  lost  In  order  to  render 
admissible  oral  evidence  as  to  its  contents. 
13ie  only  objection  to  the  introduction  of 
the  testimony  as  to  the  contents  of  the  lost 
Instrument  which  we  find  In  the  abstract  Is 
one  upon  the  theory  that  the  evidence  was 
Incompetent,  irrelevant,  and  immaterial,  not 
proper  testimony  to  contradict  the  record  or 
the  printed  copy  of  the  lease  which  had  been 
introduced  in  evidence.  There  was  no  show- 
ing of  any  surprise  or  a  request  for  time  to 
procure  additional  testimony.  The  evidence 
offered  in  the  form  of  afl3davlts  appears  to 
be  entirely  cumulative.  At  all  events.  It  can- 
not be  said  that  there  was  any  abuse  of  dis- 
cretion in  overruling  the  motion. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


SMITH  BROS,  ft  COOPER  T.  HANSON. 
(No.  21970.) 

(Suprane  Court  of  Kansas.   Jan.  10,  1920.) 

(Bv^ohuB  &y  tike  Court.) 

1.  Appeai.  and  ebbob  4s»100C(1),  1083(3,  6), 
1060a),  10SS(4),  10e2(2)-8Ai.ES  «E»897.  3ftS 

— Ilf  AOTXON  lO  BEOOVEB  OTEBFATlOeirrS  FOB 
HAT  BOnOHT  TSKBB  WAS  KO  EBBOB  IN  AD- 

UIS8I0R  om  zvmxiroB,  Boxuros  oh  tsgntvc- 

HONS,  REFUSAL  TO  SUBIOT  8FE0ZAL  QUES- 
TIONS, OB  REFUSAL  TO  SET  ASTOE  FINDING  OB 
OENEBAL  VEBDICT. 

It  is  held  that  no  reversible  error  was  com- 
mitted: (a)  In  the  admission  of  evidence;  (b) 
in  the  giving  or  refusing  of  instructiona ;  (c)  in 
the  refusal  to  submit  a  special  queation ;  or  (d) 
in  the  retosal  to  set  adde  a  speeial 'finding  or 
the  general  verdict. 

2.  Intebest  «=>19  (8)— Denial  of  liabilitt 
AND  besistance  TO  surr  FOB  debt  do  not 

EXEUFT  DEFENDANT  ITBOIC  PATINQ  INTEBERT, 
THOUGH  BAD  PAITH  NOT  AFFIBKATIVBLT 
FOUND. 

The  fact  that  a  defendant  has  at  all  times 
dcEDled  liaUlitT  on  a  debt  the  amount  of  which 
is  a  matter  of  computation,  and  has  resisted  to 
the  utmost  the  efforts  of  the  creditor  to  obtain 
judgment  thereon,  affords  no  ground  for  exempt- 
ing him  from  the  payment  of  Interest,  even  tn 
the  absence  of  an  affirmative  finding  of  bad 
faith  on  his  part.  This  rule  is  applied  in  an  ac- 
tion to  recover  an  overpayment,  where  a  quan- 
tity of  hay  waa  purchased  under  an  agreement 
that  its  weight  was  to  be  determined  in  a  spec- 
ified way,  and  before  that  was  dcme  the  buyer 
made  full  payment;  the  amount  being  based  on 
an  estimate  which  proved  excessive. 

Appeal  from  District  Court,  doad  County. 

Action  by  Smith  Bros.  &  Cooper  against 
Robert  HaiuKHi.  Judgment  tm  plalntlffB.  and 
defendant  appeals.  Affirmed. 

Pulsifer,  Hunt  St  Short,  of  Concordia,  for 
appellant. 

8.  N.  Hawkes,  Asst.  Atty.  Gen.,  and  Starves 
&  Sturges,  of  Concordia,  for  appellees. 

MASON,  J.  On  September  12,  1910,  Smith 
Bros.  &  Cooper  bought  of  Robert  Hanson  a 
quantity  of  alfalfa  hay  In  tiie  stack  at  the 
agreed  price  of  $8  a  ton.  The  contract,  which 
was  in  writing,  provided  that  the  buyers 
should  have  the  right  to  require  the  total 
weight  of  the  hay  to  be  ascertained  by  meas- 
uring all  the  stacks,  weighing  not  more  than 
four  of  them,  and  computing  the  total  weight 
by  applying  the  rule  as  to  the  number  of  cubic 
feet  in  a  ton  so  arrived  at  The  hay  was 
measured  on  September  26,  1910,  the  result 
showing  381,000  cubic  feet.  On  the  assump- 
tion that  400  cubic  feet  of  the  hay  weighed 
a  ton,  and  that  the  total  weight  waa  952^ 
tons,  the  buyers  within  a  few  days  paid  the 
seller  $0,022,  being  the  balance  due  on  that 
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buis,  11,000  IkATliis  beat  paid  at  ttae  time  titte 
coo  tract  waa  altered  Into.  Afterwarda  the 
buyers  ezcgrcisecl  th^  optkn  to  require  a 
wdgblikS  of  selected  stacks,  and  tvo  stacka 
were  weighed,  niey  assort  that  by  the  stand- 
ard as  80  estabUsluBd  the  weli^t  (tf  all  the 
hay  waa  but  699  tons,  or  863%  tons  less 
than  they  had  paid  for.  Thej  tlierefore 
brooi^t  action  against  the  adler  tor  the 
amount  of  their  alleged  orerpayment,  S2330. 
a%e  defendant  contended  that  the  weis^dpg 
of  the  two  stacks  had  been  made  too  late  to 
be  controlling,  and  also  that  the  stacks  that 
were  weighed  were  not  the  ones  described  by 
the  plaintiffii.  bnt  two  others  <tf  a  smaUer 
rise. 

On  a  first  trial  the  plaintiffs  reeorered  a 
Judgment  for  one-half  the  amount  claimed, 
wfaiidL  was  reversed  on  appeal  on  the  gvonnd 
that  it  was  Ow  reenlt  of  a  compromise  verdict. 
Bmtth  T.  Hanson,  OB  Kan.  2S4.  144  Pae.  238. 
On  a  second  trial  the  plaintiffs  were  giren 
judgment  for  the  fnll  amount,  bnt  this  also 
was  set  aside  wi  appeal  by  reason  of  the  re- 
jection of  certain  eridenoe.  Smith  t.  Hanson, 


101  Kan.  287»  16B  Pac.  8B2.  168  Pac  487.  A 
aird  trial  lOtewtse  resulted  In  a  Jndgment 
for  the  plaintttBi,  whidh  Is  now  appealed  from. 
In  the  opinion  on  the  second  luveal  It  was 
aaid  that— 

"In  -view  of  the  mattert  already  settletl  or 
rendered  nnimportaat  by  the  litigation,  the  evi- 
dence npm  another  trial  could  well  be  narrowed 
so  sa  to  oonstune  much  len  time  than  hereto* 
fore."    101  Kan.  241,  166  Pa<v  497. 

To  a  request  In  b^lf  of  the  jOalnturs  for 
a  more  definite  statement  the  court  made  this 
response: 

"As  it  has  already  been  eetabliBhed  that  the 
plaintiffs  are  entitled  to  recover  the  price  paid 
for  any  number  of  tons  for  any  <tf  the  alfalfa  in 
excess  ct  the  Dumber  actually  recel'ved  by  them, 
hence  npM  another  trial  the  evidence  should  be 
confined  to  the  identity  of  the  stacks  weighed, 
indading  the  correctness  of  the  400  cubic  foot 
theory,  in  order  thus  to  detennine  the  number  of 
tone  actually  recelTed." 

[1]  1.  (a)  The  def^dant  complains  that,  not- 
withstanding these  expressions  by  this  court, 
much  evidence  was  Introduced  not  relating  to 
the  issues  indicated,  and  that  other  Issues 
Included  in  the  trial.'  Whether  or  not 
ttiat  was  the  case,  the  judgment  now  attacked 
must  be  permitted  to  stand  unless  it  Is  the  re- 
BDlt  of  erroneous  rulings,  in  relation  to  the 
admission  of  evidence  or  otherwise,  operating 
to  the  substantial  prejudice  of  the  defendant. 

The  contract  contained  a  provision  for  the 
use  by  the  plaintiffs  of  feed  lots  on  the  de- 
fendant's ranch  where  the  hay  stood  until 
Msy,  1911,  and  for  his  furnishing  some  sup- 
plies In  ccmnectlon  therewith:.  Complaint  is 
made  of  the  admission  of  evidence  in  behalf 
tA  che  plaintiff B  tending  to  aihow  a  failure  on 
the  part  of  the  defendant  to  meet  his  obllga- 


tlMis  In  this  regard.  The  avowed  purpose  ot 
the  evidence  was  to  explain  the  delay  in 
selecting  and  weighing  the  test  stacks  to  meet 
an  allegation  of  the  answer  that  it  had  been 
agreed  that  the  weighing  should  be  don^  if 
at  all,  prior  to  the  time  it  actually  took  place, 
BO  that  the  right  to  correct  the  estimate  In 
that  manner  had  been  lost  by  lapse  of 
time.  The  defendant  asserts  that  the  admis- 
sion of  the  evidence  cannot  be  justified  on 
this  theory  because  the  issue  as  to  whether 
the  weighing  had  been  done  in  time  had  been 
takexL  out  of  the  case  by  this  court  If  it  Is 
true  (as  we  understand  the  defendant  to 
claim)  that  by  virtue  tA  the  language  of  the 
court  above  quoted  it  had  been'  finally  deter- 
mined  that  the  selecting  and  wdgblng  of  the 
two  stat^  had  takoi  jfkuca  In  due  time,  the 
defoidant  waa  not  prajudlced  by  the  trial 
court  requiring  the  iflaintiffs  to  prove  the  fa<^ 
over  again.  Moreover,  the  defendant  asked 
an  instruction  on  that  Issue.  In  any  event 
we  do  not  regard  the  evidence  as  prejudicial. 
A  portion  of  it,  relating  to  the  furnishing  of 
com  by  the  defendant,  was  by  an  instruction 
expressly  limited  in  Its  application  to  the  mat- 
ter of  the  plaintiffs*  reason  for  paying  the 
full  price  before  the  two  stacks  had  bem 
selected  and  w^^hed, 

^nie  petition  alleged  that  the  defendant  had 
warranted  and  represented  to  the  jdalntlflto 
that  in  the  manner  In  whiGb  the  hay  had  been 
measured  400  cubic  feet  would  weigh  a  ton, 
knowing  this  to  be  &ls^  and  that  the  idalu- 
tiffs  had  acted  in  reliance  thweon.  In  tiie 
opinion  on  the  second  appeal  it  was  said: 

"If  400  cable  feet  In  fact  make  a  ton,  any 
ftandalent  intent  on  the  part  of  Uie  defendant 
would  effect  nothing  even  if  proved  to  have  ex- 
isted ;  if  not,  any  guaranty  to  that  effect  would 
have  been  equally  potent  whether  made  traudu- 
Icaitly  or  honestly.  Hence  in  reality  the  ques- 
tion of  frand  la  in  no  effective  sense  In  the  case 
stall."  101  Kan.  289, 16S  Psc.  853. 

And  the  seomd  paragraph  of  the  syllabus 
reads: 

"Under  the  dreomstsnces  of  this  case  the*  IsBoe 
of  frand  Is  practically  n^igible ;  the  vital  qaes- 
tion  being  tiie  amount  *si.  hay  actually  purebas* 
ed."   Smith  v.  Hanson,  101  Kan.  2S7, 165  Pae. 

852. 

In  -the  trial  now  under  review  evidence 
was  given  in  behalf  of  the  plaintiffs  of  the 
making  of  such  warranty  and  representation 
and  of  their  reliance  thereon.  The  defendant 
urges  that  error  was  thereby  committed  and 
the  issue  of  fraud  injected  into  the  case.  The 
evidence  seems  to  have  been  pertinent  as  tend- 
ing to  account  for  the  course  pursued  by  the 
plalntlfts,  espedally  with  reference  to  the 
time  of  sdectlng  and  weighing  the  two  stacks 
and  to  the  payment  of  the  fnll  amount  of  the 
purchase  price  before  that  had  been  done. 
The  question  of  fraud  was  not  submitted  as 
a  distinct  Issue;  Qiat  la,  no  recovery  was 
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Kuttaorlzed  on  flie  basta  of  damages  for  the 
perpetration  of  a  fraud.  Th«  charge  tp  the 
jnry  Included  a  referrace  to  the  manner  In 
which  frand  might  be  proved,  but-lnstmctlfHia 
on  the  Bnbject  (portions  of  which  were  in 
substance  given)  were  asked  by  the  defoidant, 
who  appears  in  this  way  to  have  recognized" 
the  matter  as  being  incidentally  Involved. 

Complaint  is  made  (tf  the  admission  of  evi- 
dence of  ctmversatlons  between  the  parties  (a 
part  of  which  had  taken  place  before  the  con- 
tract was  signed)  In  which  the  defendant  had 
objected  to  weighing  the  hay  because  of  Its 
behig  at  the  time  too  dry.  The  Jury  were  In- 
atmcted  that  no  oral  agreement  as  to  when 
the  hay  should  be  weighed,  made  before  the 
written  contract,  conld  be  considered.  With 
this  restriction  the  evidence,  which  obviously 
was  offered  as  bearing  upon  the  question 
whether  the  hay  was  welded  in  due  tim^ 
and  which  seems  pertinent  to  that  Issue,  was 
at  all  eroita  noDpreJudldal. 

TiM  plaintiffs  introduced  evidence  Uiat 
prior  to  the  weighlni  of  the  two  selected 
stacks  an  att^pt  was  made  to  welg^  another 
stack,  vhidi  failed  because  of  the  loss  of  the 
slips  showing  Qie  weights  of  loads  takm  from 
it,  and  that  In  the  opinion  of  the  witness  flie 
bay  was  not  holding  out  This  is  ot^ected 
to  as  not  bearing  upon  the  issaes  to  be  Med. 
The  accuracy  of  the  400  cable  foot  rule  was 
held  on  the  second  appeal  to  be- a  secondary 
issue  bearing  upon  the  question  whether  the 
staAs  weighed  were  those  designated  by  the 
plaintlflb.  The  evidence  refored  to  fs  not 
very  persuasive,  bat  we  regard  It  aa  relerant 
to  that  Issue. 

The  plaintiffs  were  permitted  to  testify  that 
they  fed  all  the  hay  purchased  of  the  defend- 
ant, and  100  tons  more,  to  6,000  lambs,  and 
did  not  feed  over  200  pounds  per  head ;  the 
obvious  inference  being  that  there  was  not 
over  600  tons  of  the  defendant's  hay.  This 
testimony  Is  objected  to  as  an  attempt  to  sub^ 
stltnte  a  different  method  of  ascertaining  the 
quantity  of  hay  for  that  based  on  the  weight 
of  the  two  selected  stacks.  We  disoova  noth- 
ing to  Indicate  that  such  was  its  porpose,  and 
the  amount  of  the  verdict  shows  tiiat  tbs  jury 
did  not  accept  suc3i  a  substitution.  It  tended 
In  some  degree  to  discredit  the  theory  that  400 
cubic  feet  of  the  hay  weighed  a  too,  and  the 
presumption  Is  tbaX  the  Jury  gave  it  no  more 
effect  than  It  was  entlUed  ta 

Other  Items  of  evidence  objected  to  are: 
That  the  hay  was  of  Inferior  quality,  being 
coarse,  and  therefore  lighter  than  finer  bay; 
that  the  method  of  stacking  employed  made  a 
given  bulk  weigh  less  than  where  the  usual 
practice  was  followed;  that  hay  sold  by  the 
defendant  to  anoQier  buyer  did  not  weigh  a 
ton  to  400  cubic  feet;  that  a  plat  Introduce^ 
In  evidence  ahowed  the  size  at  the  time  of  the 
Qilrd  trial  of  a  hog  lot  on  which  one  of  the 
stacika  was  said  to  have  stood.  The  objections 
appear  to  ns  to  He  rather  to  the  w^ght  than 


the  admlBflibllity  of  the  evidence,  but  In  any 
event  we  find  In  it  no  snfflcient  ground  for 
reversing  the  judgment 

(b)  Ttie  defoidant  complains  of  the  refusal 
to  give  a  number  of  requested  instructions. 
KCany  of  them  were  to  the  effect  that  certain 
evidence  should  not  be  considered,  and  the 
questions  raised  in  that  connection  are  sub- 
stantially the  same  as  those  already  discussed. 
Sntii  of  the  requested  instructions  as  mi|^t 
properly  have  been  given  we  regard  ^tber  as 
substantlaUy  covered  by  the  gmeral  charge 
or  of  Budi  fdiaracter  that  the  Allure  to  give 
them.  In  view  of  the  verdict,  was  not  prejudi- 
cial. The  defendant  asked  an  instruction  tbat 
no  oral  agreement  as  to  the  time  the  hay  was 
to  be  measured,  made  b^re  the  encutlon  of 
the  written  contract,  could  be  ccmsldered. 
This  was  given,  with  this  addition,  which  la 
ocnnplalned  o^  "unless  said  panM  or  verbal 
agreement  waa  made  in  connectUm  wttli  said 
written  agreanent"  The  defiendont  bad 
pleaded  that  at  the  tbne  of  the  execution  of 
the  wrltt«i  contract  and  tin  connection  there- 
with** It  was  OTally  agreed  between  the  parties 
that  if  the  hay  were  to  be  weighed  it  should 
be  done  prior  to  Octobor  1,  1910.  He  can 
hardly  have  been  gerioosly  hurt  by  the  Mxiap- 
tkm  of  the  language  of  his  own  answer.  The 
wriUng  made  no  provisUm  aa  to  the  time  wlien 
the  w^c^Ung  was  to  be  dme.  Svidence  of  a 
contemporaneous  agre^ent  on  the  same  sub- 
ject cmslstent  with  that  embodied  In  vrrlting 
la  not  necessarily  Incompetent.  17  Gya  638 ; 
10  B.  0.  li.  1018,  1020;  3  Jonea  on  SMdence, 
I  439.  In  view  of  the  manner  In  which  the 
issue  arose,  we  think  It  clear  that  no  error 
was  committed  In  this  regard. 

With  respect  to  the  criticisms  of  the  In- 
stmctiras  that  were  given  we  think  It  enough 
to  say  that  they  sufflclaitly  presented  to  the 
jury  the  vital  question  in  the  case — ^whether 
the  sta^  that  were  weighed  wwe  In  fact  the 
ones  the  plaintiffs  asarat  them  to  have  been. 
The  fact  that  the  v^lct  was  tat  the  exact 
amount  called  ftor  by  that  hypotheats  shows 
clearly  that  the  Jury  ftnmd  for  the  pialntUC 
on  this  Issue;  and  this  la  eonclnslTdy  shown 
also  by  the  special  finding  herelnoftw  r^er- 
red  to.  ^ere  Is  no  reascmable  probability  that 
the  Instructions  on  incidental  and  seccmdary 
matters  could  have  lmpr(^>erly  affected  Uielr 
conclnslon  In  this  regard.  On  the  Issue  as  to 
whether  the  two  stacks  were  selected  and 
wei^eA  In  due  time  on  Ins^nctlim  was  given 
on  which  the  defendant  places  an  Interpreta- 
tion which  makes  it  too  &vorable  to  him. 
That  obviously  is  not  a  ground  on  which  be 
can  successfully  attack  the  Judgment 

(c)  The  court  refused  to  submit  to  the  Jury 
a  special  question  asked  by  the  defendant: 
"Were  the  stacks  of  hay  fairly  measured  on 
September  26»  1910,  to  the  satisfaction  of  botta 
parties?"  The  defmdant  asserts  that  the 
question  should  have  been  submitted  because 
the  plaintiff  had  diaUen^  the  accuracy  of 


Digitized  by  VjiOpQlC 


AllE.) 


DOAN  T.  BOARD  OF  SDF'BS 

(187  P.) 


265 


the  measnremesit.  The  plaintiff's  case  was 
based  on  the  results  of  the  meaHUretnent  as 
IndlcatlDg  tbe  number  of  cubic  feet  of  space 
occupied  by  the  hay;  the  dispute  being  as  to 
Its  density — the  volume  as  so  arrived  at  that 
would  weigh  a  ton.  An  answer  eltber  way  to 
the  question  which  the  defendant  asked  to  be 
submitted  %o  the  Jury  would  not  have  affected 
the  verdict 

(d)  ▲  aiMstl<Hi  as  to  how  many  cubic  feet 
of  Hie  boy  were  required  to  make  a  ton  was 
answered  by  the  Jnry  "636  plus."  The  defend- 
ant asserts  that  this  should  have  been  set 
■side  as  CfHitrary  to  the  evidence  because  of 
the  testimony  of  a  number  of  witnesses  that 
343  cubic  feet  of  well-settled  alfalfa  would 
eqnal  a  ton.  The  Jury  rightly  interpreted  the 
4nestl<m  as  appUcaUe  to  the  particular  hay  in 
owtrorersy,  and  obviously  accepted  the  re- 
sults of  the  mecsorement  and  the  weight  of 
the  two  selected  stacks  as  fairly  Indicating 
the  density  of  the  rest 

It  Is  contended  that  it  is  a  physical  Impoe- 
ribUlty  for  the  two  stacks  that  were  weighed 
to  bare  beea  lootted  as  dalmed  by  the  plain- 
tiffs. "Bvai  if,  as  asserted  by  the  defendant, 
there  sre  Inconsistencies  In  the  testimony  at 
the  plalntlflb'  witnesses,  the  restdutlon  of 
them  and  the  det^mlnatlrai  of  the  true  lo- 
catUn  of  the  stacks  was  a  question  tot  the 
Jury  and  trial  court,  and  we  see  no  occa- 
sion to  Interfere  with  the  oonclnsitHi  readied 
Urns. 

(2]  2.  A  final  conteatKm  Is  that  no  intovst 
diould  have  been  allowed  prior  to  the  verdict. 
It  is  established  by  the  Judgment  that  the  de- 
fradant  has  had  the  use  of  |23S0  of  the  plain- 
tiffs' money  since  1910,  and  there  Is  no  hard- 
ship in  requiring  him  to  pay  for  It,  whether 
such  payment  be  regarded  as  statutory  inter- 
est or  as  damages  tfa  the  Ineadi  of  his 
contract,  measured  by  the  legal  rate  of  inter- 
est. Tbe  stotute  requires  the  payment  of  in- 
terest for  any  mon^  after  it  becomes  due,  and 
even  fbr  maoBf  doe  on  settlemrat  of  account 
from  the  day  o£  liquidating  it  and  ascertain- 
ing the  balance.  Gen.  Stat  1916.  i  6481.  The 
return  of  the  overpaymCTt  was  due  as  sotm  as 
tbe  weight  of  the  selected  8ta<^  had  been 
ascertained;  It  then  became  a  mere  matter 
of  computation.  The  amount  was  entirely 
d^nlte  under  tbe  facts  as  they  have  now 
been  determined  to  exist.  If  the  money  was 
obtained  by  the  defendant  through  his  inten- 
ti<»ial  mlsr^resentatioD,  It  bore  interest  at 
once  (Ellsworth  t.  Trlnkle,  96  Kan.  666,  156 
Pac  643);  If  throu^  mutual  mistake,  then 
from  the  ascertainment  of  the  truth  (16  A. 
&  E.  Encyc.  of  L.  1011).  Tbe  circumstance 
that  the  d^endant  disputed  the  facts,  and  up- 
on that  basis  denied  all  liability,  does  not 
exempt  him  from  the  payment  of  Interest  It 
is  said  that: 

'^t  has  been  held  that  where  the  amount  of 
the  demand  is  diaiHited  on  reasonable  grounds 


and  in  good  faith,  or  the  right  to  recover  is  in 
good  faith  denied,  interest  will  not  be  allowed 
on  the  demand  prior  to  its  Uaoidation  by  ver- 
dict or  otherwise."  22  Cye.  1616. 

The  note  to  the  text  quoted  cites  almost  as 
many  cases  to  the  contrary  as  in  its  sopport. 
Several  of  those  cited  as  supporting  it  deal 
with  unliquidated  claims,  uncertain  in 
amount  and  turn  upon  that  fact.  See  In 
tills  connection  Lower  v.  Shorthlll,  103  B:an. 
904, 176  Pac.  647.  One  case  subsequent  to  the 
note  goes  the  full  Imgth  of  holding  that  no 
into^  can  be  allowed  where  the  rl^t  of  re- 
covery is  denied  In  good  faith,  and  the  taking 
tluee  appeals  Is  held  to  be  suffldent  evi- 
dence of  the  good  faith.  Baker  County  v. 
Huntington,  48  Or.  69S,  60S,  89  Pac.  144. 
rails  criterion  would  save  the  present  defmd- 
ant  from  paying  Interest  but  we  cannot  ac- 
cept it  We  do  not  concur  in  the  liew  that 
the  denial  <tf  UabUlty,  however  Tigmroiisly 
mad^  riders  a  contract  debtor  immune  tsam ' 
die  payment  ot  Interest  even  in  tbA  absence 
of  an  affirmative  finding  ot  bad  flalth.  The 
question  of  good  fsltfa  bectnues  a  test  In  some 
sltuatlmis,  as  where  an  account  is  to  be  settled 
or  cross-denials  are  to  be  adjusted.  Gen.  Stat. 
1916,  1  6481 ;  Trust  C!o.  v.  BoUnsoo.  88  Kan. 
842,  132  Pac.  979.  Ann.  Oas.  1915A,  461.  But 
when  the  question  is  simply  whether  at  a  glv- 
en  tlme«  debt  tax  a  fixed  amount  was  owing, 
and  this  is  decided  In  the  affirmative,  the' 
obligation  to  pay  Interest  follows  as  a  matter 
of  course. 

Tbe  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


DOAN  V.  BOARD  OF  STTP^  OF  TUHA 
COUNTY  etal.   (No.  1789.) 

(Supreme  Court  of  Arisona.  Veb.  2, 1920.) 

1.  Counties  «=»173(1)— Oanitot  lasvz  bonds 

mnXBB  FOWES  IS  COHIEKBEO  SPBOIFICAZXT 

OB  BT  lUPUCATION. 
A  coQDty  may  not  issue  bonds  unless  the 
power  is  epecifically  conferred  by  law  or  is  nec- 
essarily implied  from  t^e  law  relating  to  the 
powers  of  counties. 

2.  ETIDEHCE  «=>18  —  BXOBBITANT  INTEBEST 
FAID  BT  COimTnS  ON  VLOATINO  INDEBOXn- 
RBSS  UAtTEB  OF  OOHVON  KNOWLEDGE. 

It  Is  a  matter  of  common  knowledge  that 
many  of  the  counties  in  Arizona  are  paying  an 
exorbitant  rate  of  Interest  upon  tbeix  outstimd- 
Ing  M  floating  Indebtedness. 

8.  Counties  •ssl'Hi— Rioht  to  issue  bonds 

TO  VUKD  irAATIRG  INDESTEDNSS& 

Under  Civ.  Code  1918,  par.  6285,  a  county 
whose  total  indebtedness,  inclading  the  bonds 
proposed  to  be  issued,  is  lees  than  4  per  cent 
of  the  valuation  of  taxable  property  as  ascer- 
tained tj  the  last  assessment  can  issue  bonds 
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to  fond  Its  ontstandhiff  or  floatlns  IndebteneRs; 
sach  bonds  not  iscreaaing  the  oblif&tloiia  <^  the 

eonntr. 

4.  CouimBS  4=3178  — Hate  poweb  to  ibbuk 

B0ITD8    TO    rUHD   TLOATHXa  ZNDEBTKDNESe 
WITHOUT  CONSKNT  OT  TAXPATZBS  BSCT7BID 
AT  ELKonOH. 
Under  CiT.  Code  1013,  par.  5286.  a  coanty 
wbose  total  indebtednesf,  Inelading  the  (pro- 
posed bonds,  Is  less  than  4  per  cent,  of  the  val- 
uatioD  of  Its  taxable  property  as  ascertained 
by  last  assesament  has  power  thioogh  its 
board  of  snperrisors  to  iuue  and  sell  bonds 
to  fond  its  floatiDg  Indebtedness  without  first 
obtaining  the  assent  of  Qualified  voters  who 
are  property  tazpayos  ezpretwd  at  an  Sec- 
tion called  for  the  purpose. 

Appeal  from  Superior  Court,  Yuma  Gounty; 
Fred  L.  Ingraham,  Judge. 

Actl(«  by  John  Doan  agalnit  Che  Board  of 
Snperrlsora  of  Tama  Gbniity,  Arli..  and 
ottaera^  membeza  themtf.  Vrom  ifudgmoit 
tor  d^endants,  idalntUT  appeals.  Afllnned. 

Earl  O.  Hall,  of  Tuma,  for  appellant 
W.  F.  TImnHMUk  Ca  Atty.,  et  Tuma,  for  ap- 
peUeea. 

BAKE}B,J.  ^miawaaa  caaabron^tby  the 
Idaintlfl,  who  wa>  a  resldait  and  taxpayer  of 
Tnma  coantarf  agabut  the  defendants,  who 
oonstltato  the  board  of  snperrisors  of  the 
county*  to  reitraln  aald  def»dants  from  isau- 
iag  the  bonds  of  tb»  county  for  the  purpose 
of  funding  the  ootatandlng  or  floating  Indebt- 
edness of  the  county. 

The  case  was  eabmltted  to  the  lower  court 
for  decision  upon  an  agreed  statem^t  ot 
facts,  from  which  it  appears,  so  far  as  the 
same  Is  essential  to  a  proper  determination 
of  the  case  in  this  court,  that  the  defendants, 
as  nj embers  of  the  board  of  supervisors  of  the 
county,  in  accordance  with  the  terms  of  a 
previous  resolution  adopted  by  the  board,  In- 
tend to  and  are  about  to  Issue  and  sell  the 
bonds  of  the  county,  In  the  sum  of  $100,000, 
payable  20  years  after  the  date  of  Issue,  with 
interest  at  the  rate  of  5^  per  cent  per 
annum,  to  D.  E.  Dunn  &  Co.,  for  par  value, 
with  accrued  Interest,  and  fl,500  premium, 
for  the  purpose  of  funding  the  outstanding 
and  fioating  Indebtedness  of  the  county,  with- 
out first  submitting  the  question  of  the  issu- 
ance of  said  bonds  to  the  qualified  voters 
who  are  property  taxpayers  In  the  county; 
that  the  total  indebtedness  of  the  county.  In- 
cluding that  to  be  evidenced  by  said  bonds, 
does  not  exceed  4  per  cmt  of  the  valuation 
of  the  taxable  property  in  the  county,  afi 
ascertained  by  the  last  assessment  for  state 
and  county  purposes. 

The  court  determined  the  case  In  favor  ot 
the  county,  and  refused  to  Issue  an  injunction 
restraining  the  defendants  from  issuing  and 
selling  the  bonds,  end  thereupon  this  appeal 
was  taken  from  such  judgment 


Two  questions  are  presented  by  the  record: 
First.  Can  the  county  whose  total  Indebted- 
ness, Including  the  bonds  proposed  to  be  issued, 
which  la  less  than  4  per  cent  of  the  valuation 
of  the  taxable  property  in  the  coanty,  ascer- 
tained by  the  last  assessmntt,  Issue  the  bonds 
of  the  county  for  the  purpose  of  funding  Its 
outstanding  or  floating  Indebtedness?  Second. 
Can  the  board  of  supervisors  of  the  county 
Issue  said  bonds,  without  first  submitting  the 
question  to  the  qualified  voters  who  are  prop- 
oty  taxpayers  In  the  coanty? 

t1]  The  first  question  seems  easy  of  soln- 
Uon.  Beyraid  questitm  the  general  rale  ia 
that  a  coan^  may  not  issne  bonds  unless  the 
power  is  spedflcally  conferred  by  law  or  un- 
less the  poww  Is  neceasartiy  Implied  from  the 
lav  relating  to  the  powers  ot  counties. 
Cya  ISTC;  Board  of  Saporlsns  v.  ffiiwldns, 
16  Aria.  19, 140  Faa  82X.  We  must  therefore 
necessarily  look  to  the  statute  to  ascertain 
if  the  county  of  Ttuna  poesesseB  Om  pover 
to  lasae  the  bonds  tat  question.  Paragraph 
6286,  tit  S2.  avn  Oode  1918.  provides  "as 
follows: 

"Nothing  in  this  chapter  contained  shall  be 
construed  to  prevent  any  county,  sdLool  dis- 
trict, city,  town,  or  other  municipal  corporation 
from  creating  an  Indebtedness  not  exceeding 
four  per  centum  of  the  value  ct  the  taxable 
property  in  such  county,  school  district,  city, 
town,  or  other  munidpal  corporation;  pro- 
vided, that  it  such  county,  sdiool  distrk^  city, 
town,  or  other  municipal  corporation  shall  de- 
sire to  fund  Buch  indebtedneas  by  the  isBuance 
of  bonds  therefor,  said  bonds  shall  be  issued  in 
all  respects  in  conformity  with  the  provisions 
of  this  chapter,  and,  provided,  further,  that  it 
will  not  be  necessary  to  hold  the  election  re- 
quired to  be  held  herein.  *  *  •» 

[2,  J]  By  the  express  terms  of  this  provision 
each  and  every  organized  county  In  this  state 
may  create  an  Indebtedness  on  account  of  the 
general  current  or  running  expenses  of  the 
county  not  exceeding  4  per  cent,  of  the  valua- 
tion of  the  taxable  property  In  the  county,  and 
may  Issue  bonds  to  fund  such  Indebtedness. 
Such  seems  to  be  the  clear  purpose  and  intent 
of  the  legislative  enactment.  We  construe  the 
expression  "such  indebtedness**  as  referring 
to  Indebtedness  authorized  to  be  created  for 
general  county  purposes,  and  which.  In  fact, 
has  been  incurred  In  the  past  The  statute 
evidently  recognizes  that  it  is  good  business 
policy  in  the  administration  of  county  finan- 
ces, to  fund  the  outstanding  or  fioating  in- 
debtedness of  counties,  which  is  generally  ev- 
idenced by  warrants,  by  the  Issuance  of  bonds 
or  other  obligations  In  the  place  of  and  In  ex- 
change of  such  Indebtedness,  and  to  do  this 
Is  common  practice  In  the  fiscal  management 
of  counties.  It  is  a  matter  of  common  knowl- 
edge that  many  of  the  counties  In  this  state 
are  paying  an  exorbitant  rate  of  interest  upon 
th^r  outstanding  or  floating  indebtedness, 


«s3Por  other  caaea  ste  wme  topic  and  KBT'  HV  H  BBR  tn  all  Ksr-Numbend  XHgntt  and  IndexM 


Digitized  by 


Google 


Aria.)  8CX>TT  T 

(1ST 

and  one  of  the  <AJeet8  of  the  statute  was  to 
proTide  for  foDdlng  sacfa  indebtedness  at  a 
lower  rate  of  Interest  and  obtaining  more  fav- 
orable provisions  for  partial  payments  ot  the 
principaL  Bonds  issned  to  take  the  place  of 
snch  indebtedness  will  In  no  manner  increase 
the  obligations  or  indebtedness  of  the  county. 
Hie  transaction  will  simply  operate  as  an  a- 
change  of  one  evidence  of  Indebtedness  tor 
another  without  increasing  the  old  debt  or 
creating  a  new  one.  1  Abbott  on  Municipal 
Corporations,  f  190;  Veatch  v.  City  of  Mos- 
cow. 18  Idaho,  313,  109  Pac.  722,  21  Ann.  Cas. 
1332;  Opinion  of  the  Justices.  81  Me.  602,  18 
Atl.  201 ;  Hotchklss  r.  Marion.  12  Mont.  218, 29 
Pac  821;  City  of  Los  Angeles  v.  Teed,  112 
Cal.  319.  44  Pac.  580. 

[4]  This  brings  us  to  the  second  question. 
The  clause  contained  in  the  section  of  the 
statute  cited  that,  "  •  •  •  if  such  county  •  •  • 
shall  desire  to  fund  such  indebtedness  by  the 
Issuance  of  bonds  therefor,  *  *  *  provided, 
further,  that  it  will  not  be  necessary  to  hold 
the  election  required  to  be  held  hmln,  *  *  *" 
is  In  the  nature  of  an  exception.  The  expres- 
sion  **the  election  required  to  be  h^  herein" 
evidently  retexs  to  the  elecHon  required  in  the 
earlier  part  of  Uw  diapter  to  be  bdd  In  all 
cases  wba«  a  county  deslrea  to  increase  Its 
IttdebtedncBB  orer  and  above  4  per  cent  of  the 
valnation  of  its  taxable  property.  As  we  have 
just  said,  the  foodlng  of  the  outstanding  or 
floottiig  Indebtedness  of  the  county  In  no  man- 
ner increases  the  liability  or  indebtedness  of 
ttn  comity.  If  the  total  Indebtedness  of  the 
county  is  below  4  per  oenL  of  die  valuatton 
ot  its  taxable  property,  and  It  be  deoned  ad- 
riaable  to  issue  bonds  to  fund  all  or  any  por- 
tion of  its  outstanding  or  floating  indebted- 
ness, the  case  wUl  fall  within  the  exception 
cmtained  In  statute  in  reference  to  an 
election,  and  the  questloa  of  issuing  the  bind- 
ing tMmds  need  not  be  submitted  to  the  voters 
4tf  die  county. 

Board  of  Supervisors  v.  Hawkins,  supra,  is 
a  case  wholly  and  entirely  different  from  the 
pnsBesit  cas&  In  tliat  case  the  county  was 
about  to  issue  bonds  for  the  purpose  of  build- 
ing a  coorthouse  and  thereby  creating  a  new 
debt  ot  the  county.  The  case  was  predicated 
upon  a  different  provislw  in  the  statute 
to  wit: 

"  •  •  •  That  bonds  may  be  iasaed  under 
th«  provisions  of  this  chapter  for  the  construc- 
tion and  reconfitrnction  of  roads,  bridges  and 
highways;  for  the  constmctioii  of  pnblic  boild- 
iogs,  and  for  any  other  lawful  or  necessary 
pmpoae.  •  •  •»» 

The  exception  dispensing  with  the  necessity 
of  submitting  the  queettcm  of  Issnlng  the 
bonds  to  the  voters  does  not  apply  to  that  pro- 
vitimu  In  no  sense  could  the  Issuance  of 
hoods  for  the  purpose  of  building  a  court- 
house be  considered  as  the  funding  of  an  ex- 
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Istlng  debt.  Any  expression  In  Board  of  Sup- 
ervisors V.  Hawkins  contrary  to  the  view 
herein  expressed  in  reference  to  the  funding 
of  the  valid,  outstanding  or  floating  Indebted- 
ness of  a  county  may  be  disregarded  and  con- 
sidered overruled. 

We  conclude  that  Yuma  county,  acting  by 
and  through  the  board  of  supervisors,  was 
and  Is  vested  with  the  power,  under  the  law, 
to  Issue  and  sell  the  bonds  In  question  with- 
out first  obtaining  the  assent  of  the  qualified 
voters  who  are  prtqpaty  taxpayers  In  the 
county,  expressed  at  an  Section  called  tor 
that  purpose. 

The  Judgment  ot  the  lower  court  Is  there- 
fore affirmed. 

CUNNINGHAM.  C.  J.,  and  BOSS,  J., 
concur. 


SOOTT  «t  al.  V.  COWAN  et  aL    (No.  1787.) 

(Supreme  Court  of  ArtaHma.   Feb.  8,  1920.) 

Costs  4=9200(4)— Siatdtobt  damaqbs  allow- 
ed TOB  ntlVOLOUB  APPEAI,. 

Where  judgment  was  obtained  April  18^ 
1919,  and  defendant  on  September  &,  1919, 
gave  notice  of  appeal,  and  on  September  IS, 

1919,  filed  a  snpersedeaa  bond,  and  from  that 
time  antU  January  2,  1920,  took  no  other  steps 
in  the  case,  appellee,  having  paid  the  filing  fees 
and  caused  the  notice  <A  appeal*  bond  on  appeal, 
and  judgment  to  be  filed  on  tiie  latter  data, 
should  be  allowed  statutory  damages  as  for  'a 
friv<dona  a^eal. 

Appeal  from  Superior  Court,  Oochlse  Coun- 
ty; O.  X  Baughn,  Judge. 

Action  by  James  O.  Cowan  and  Thomas  A. 
Cowan  against  Oiarles  B.  Scott  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed  and  statutory  damages  allow- 
ed for  frivolous  aK>eal. 

Doan  &  Dean,  ot  Douglas,  far  appellants. 
Boyle  ft  Pif&ett^  of  Douglas,  for  appellees. 

BOSS,  J.  The  appellees  obtained  Judgment 
against  the  appellants  on  April  18,  1919,  in 
the  sum  of  $1,842J20,  with  Interest  thereon 
at  the  rate  of  6  per  emt  per  annum  until 
paid  and  costs  of  the  lower  court  taxed  at 
$13.60.  Thereafter,  on  September  6,  1919,  one 
of  the  defendants,  Charles  B.  Scott,  gave  no- 
tice of  appeal  from  the  Judgment  of  the  lower 
court,  and  on  Septnnber  19,  1919,  filed  a  su- 
persedeas bond  which  bad  the  effect  to  stay 
the  execution.  Since  that  time  the  appellant 
has  taken  no  step  in  the  case.  On  January  2, 

1920.  appellees  paid  the  filing  fees  end  caused 
the  notice  of  appeal,  bond  on  appeal,  and 
Judgment,  to  be  filed  in  this  court,  and  at  the 
same  time  made  their  motion  that  the  Judg- 
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meat  be  affirmed,  and  for  damages  in  the  smn 
of  1184.22  aa  for  a  frtvolons  appeal. 

This  appears  to  be  a  case  in  which  the  mo- 
tion sboold  be  granted.  Nienstedt  t.  Dorrlng- 
ton.  16  Ariz.  121, 141  Pac  069;  Atlas  Copper 
Co.  of  Arizona  v.  Byring  et  al.,  19  Arte.  SOT, 
ITS  Pac.  94T. 

It  is  therefore  ordered  that  the  judgment 
of  the  lower  court  be  affirmed,  and  that  the 
appellees  be  allowed  the  sum  of  $184.22  as 
atatutOTy  damages  as  for  a  frlTolous  appeal, 
and  that  the  Judgmrat  nm  against  said 
appelant  and  the  snr^leB  on  ttie  appeal  bond. 

CUNNINGHAM,  a  J.,  and  BAKEB, 
concur. 


STATE  V.  MANTIS. 
(Supreme  Court  of  Idaho.   Feb.  13.  1920.) 

CSlMIIfAL  UW  ^oST  — OinC  ZNTKAPPED  IITTO 

oomnssioN  of  oftensb  wzthout  obiginal 

cbucinai.  DmoN  nor  guxltt. 
A  person  intrapped  into  the  commission  of 
a  wrongful  act,  widioat  any  original  criminal 
desicn  upon  his  part  and  without  any  attempt 
to  carry  out  a  criminal  purpose  of  his  own  con- 
ception, does  not  thereby  become  guilty  of 
crime. 

Appeal  from  District  OoarC,  BaimodE  Ooan- 

ty;  J.  J.  Ouheen,  Judg& 

-George  Mantis  was  conTicted  of  the  crime 
m  attempting  to  induce  a  female  to  reside 
with  him  for  Immoral  puri>ose8,  and  he  ap- 
peals. BeTersed,  and  ordered  that  he  be  dla- 
diarged  from  custody. 

Oiq;>enh^m  ft  Lampert  and  Jay  H.  Par- 
lisli,  both  of  Boise,  for  a]K>ellant 

Roy  Jj.  Bla{^  Atty.  G^,  and  Clarence  8. 
Hill,  Asst  Atty.  Qen..  for  the  Stateu 

RICE,  J.  Appellant  was  convicted  of  the 
crime  of  attempting  to  Induce  a  female  to 
reside  with  him  for  immoral  puri>osee.  The 
Infonnatlon  alleged  that  the  crime  was  com- 
mitted by.  appellant  by  giving  the  feuale 
(10  in  money,  intending  to  Induce  and  for 
the  purpose  of  Inducing  her  so  to  reside  with 
him. 

The  evidence  shows  that  there  was  no 
criminal  Intimacy  between  appellant  and  the 
prosecuting  witness.  The  following  excerpts 
from  the  testimony  of  the  prosecuting  wit- 
ness is  the  only  evidence  in  the  record  that 
In  any  way  tends  to  show  that  appellant 
gave  her  mcmey  for  the  purpose  of  attempt- 
ing to  induce  her  to  reside  with  him  for  Im- 
moral purposes: 

"Q.  After  you  had  this  conversation  with 
him  about  the  liquor,  and  about  starting  from 
Lima  witti  it,  wbat  next  happened?  A,  He  be* 
gan  to  talk  about  marrying  me  again. 


"Q.  What  did  you  ten  Um?  A.  X  told  Um 
that  I  didn't  believe  In  marriage. 

"Q.  What  elK  did  you  aay?  A.  I  told  him 
that  I  believed  In  free  love. 

"Q.  What  did  he  aay?  A.  He  siid  that  suit- 
ed him  aU  right. 

"Q.  Where  did  you  get  your  idea  of  free 
love?    A.  Too  [prosecuting  attorney]  told  me. 

"Q.  What  happened  after  you  told  him  about 
the  free  love?  A.  Then  we  began  to  talk  about 
how  we  would  live  herfe,  and  he  said  that  it 
would  be  all  right  as  long  as  we  stayed  in  Po- 
catello,  but  he  didn't  dare  to  take  me  into  any 
other  state  because  he  eouU  be  arrested  for 
white  slavery.  •  •  • 

"Q.  What  was  said  aixl  what  was  done  with 
reference  to  what  he  gave  to  you?  A.  Well, 
he  gave  me  910  to  stay  with  him  tliat  night, 
anddbind  tlie  bargain  that  we  shoold  live  to- 
gether. 

"Q.  Were  you  to  be  married?  A.  No.** 

On  crosa-ezaminatkm  the  witness  teatlfled 

as  follows: 

"Q.  Isn't  it  a  fact  that  you  arranged  this 
whole  thing  with  the  district  attorney,-  or 
county  attorney,  and  sheriff,  for  the  purpose 
of  trapping  this  man  that  night  in  that  room? 
A.  Tes;  I  did. 

"Q.  Who  told  you  to  say  something  about 
the  $10,  Smith  or  the  sheriff?  *  •  •  A.  Mr. 
Smith  [the  prosecuting  attorney]. 

"Q.  And  in  qrder  to  get  the  910,  yon  had  to 
•ay  something  to  George  about  the  |10,  dldnt 
you?   A.  I  certainly  did.   •   •  • 

"Q.  What  did  you  say  to  him  about  the  910? 
A,  I  told  him  that  if  I  was  going  to  live  with 
him  I  had  to  have  something;  I  had  to  have 
some  money. 

"Q.  Ton  fold  him  that  If  yon  were  going  to 
live  with  him  yon  had  to  have  some  money?  A. 
Tea,  sir. 

"Q.  And  that  910,  as  you  say.  was  to  apply 
on  account  of  staying  with  him  that  ni^t?  A. 
Tes,  sir." 

Intrapment  into  the  commtaslon  of  a  crime 
la  not  a  deCmse  ta  Ois  sense  ot  a  Jostlflca- 
tion  or  acnse  for  an  act  vrbitSti  otherwise 
would  be  criminal,  but  it  reaiATes  itself  Into 
a  question  of  whether  the  accused  commit* 
ted  any  crime.  If  the  criminal  de^gn  origi- 
nated with  him,  or  If  he  IntentlMiaUy  com- 
mitted or  carried  out  his  own  criminal  pur- 
pose, whether  It  originated  with  him  or  not, 
at  the  Buggestlfm  <^  another  person,  the  fietct 
that  some  one  other  than  the  accused  fadlK 
tated  Uie  execution  of  the  scheme^  or  Uitft 
an  officer  appeared  to  co-operate  with^^um, 
will  not  be  a  defense.  Orimm  %  ifnlted 
States,  1C6  U.  S.  604,  16  Sup.  Ctl/4T0,  30 
U  Ed.  660;  People  v.  MUls.  ITS  K  T.  274, 
TO  N.  E.  T86,  6T  L.  R.  A.  131,  affirming  Id., 
91  App.  DIv.  331,  86  N.  T.  Supp.  529;  People 
V.  Conrad,  102  App.  Div.  666,  92  N.  T.  Supp. 
606;  State  V.  DudouBsat,  4T  La.  Ann.  9TT, 
17  South.  685.  It  18  sUted  in  8  R.  O.  L.  p. 
128,  S  105,  that  there  is  a  very  dear  distinc- 
tion between  inducing  a  person  to  do  a 
wroi^ful  act,  and  setting  a  trap  to  catch 
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bim  Jn  the  exeCDtton  of  criminal  designs  of 
bis  own  c<mceptl<xi.  We  are  not  here  re- 
ferring to  crimes  whidi  InT<ATe  a  trepan 
apoD  .propert?,  mch  as  burglary  or  Igirceiv, 
There  ccmsent  of  the  owner  destn^^in  ee* 
sendal  element  of  the  crime. 

Iq  this  case  there  Is  no  evidence  that  the 
appellant  originated  the  criminal  design  of 
which  he  was  accused  and  convicted,  or  that 
he  wlUfnlly  and  with  criminal  intent  at- 
tempted to  carry  oat  the  crime  of  which  he 
was  convicted  after  It  was  suggested  to  hlnl. 
The  money  was  given  cmly  otter  its  payment 
was  suggested  by  the  woman,  and,  after  she 
had  stated  that  she  preferred  to  lire  with 
appellant  tar  Immoral  purposes,  the  a]K>el- 
lant  merely  acquiescing  In  her  su^estiona. 
The  case  falls  dearly  within  the  rule,  and 
there  Is  no  evidaice  to  sustain  the  Terdlct 

We  deran  It  unnecessary  to  discuss  the 
other  assignmeDta  of  error. 

The  judgment  is  reversed,  and  It  Is  order- 
ed that  appellant  be  dlscbarged  from  cus- 
tody. 

MORGAN,  C.  J.,  and  BUDGE,  J.,  concur. 


DITZEL  T.  EVERGREBN  HIGHWAY  DIST. 
(Supreme  Court  of  Idaho.   Feb.  2,  1920.) 

L  HiGHWATfl  ^»eO— AfTU  Om  TXAS  TBOU 
OBDEB  SKXABINO  HIGHWAT  DI8THICT  OB- 
OAVIZED  AIT  ACTION  ATTACKING  TAI.IDITT  Or 
OBOANIZATXON  IS  BABBED. 

TTnder  Beetion  6,  e.  65,  Sess.  Laws  1911, 
an  action  alFecting  the  validity  of  the  organiza- 
tion of  a  highway  district  camiot  be  commenced 
or  maintained  after  one  year  from  and  after 
the  entering  of  the  order  of  the  board  of  coan- 
ty  commissioners,  declaring  sneh  district  duly 
organized. 

2.  HlGBWATS  «=>00— CoifFUIHT  IN  ACTION 
TO  ENJOIN  HIGHWAT  DISIBICT  BONDS  HELD 
ROT  TO  STATE  CAUSE  OT  ACTION. 
A  complaint,  in  an  action  to  enjoin  the  fa- 
Boance  of  highway  district  bfonds,  which  does 
not  attack  the  regularity  or  sufficiency  of  the 
proeeediogB  upon  whidi  the  issue  Is  based,  bat 
seeks  to  invalidate  the  bonds  on  the  theory 
that  the  district  was  not  lawfully  organised 
under  section  4,  c  55.  Bess.  Laws  19U,  and 
which  shows  on  Its  face  that  the  order  of  the 
board  of  coanty  commlBBioiierH,  declaring  the 
district  duly  organized,  was  entered  more  than 
one  year  prior  to  the  filing  of  the  complaint, 
does  not  state  facts  snffident  to  constitute  a 
cause  of  action. 

Appeal  frran  District  Court,  Lewis  Goun- 
ty ;  Wallace  N.  Scales,  Judge 

Action  by  Edward  Dltzel  against  the  Ev- 
ergreen Highway  District.  From  a  Judg- 
ment of  dismissal,  idalntlS  appeals.  Af- 
firmed. 


T.  H.  Bartlett,  Of  Lewlston,  for  app^ant 
Fred  E.  Butira,  of  Lewisttm,  for  respond- 
ent. 

BUDGE,  J.  This  Is  an  action  to  eaiiOa 
the  issuance  of  bonds  by  the  Evergreen  high- 
way district  oC  Lewis  county.  A  general  de- 
murrer to  the  complaint  was  sustained,  and, 
the  aK>elIant  refusing  to  plead  furUier, 
Judgment  was  entered,  dismissing  the  action. 
This  appeal  is  from  the  judgmmt. 

[1 , 2]  From  the  coo^lalnt  it  appears  that 
a  bond  issue  of  $90,000  for  the  purpose  of 
ccai8tructl<m,  Improvement,  and  repair  of  high- 
ways within  the  Evergreen  highway  district 
was  authorized  at  an  election  called  for  that 
purpose  in  Hay,  1919.  The  validity  or  reg- 
ularity of  the  proceedings  upon  which  the 
bond  issue  Is  based  is  not  attacked,  but  It  Is 
sought  to  Invalidate  the  issue  upon  the  the- 
ory that  the  district  was  not  lawfully  organ- 
ized. The  (mly  defect  in  the  organization 
thereof  alleged  is  that  the  notice  of  the  hold- 
ing of  the  electicm  for  the  purpose  ef  detw- 
mlnlng  whether  a  district  should  be  organ- 
ized was  not  published  once  a  week  for  three 
successive  weeks  prior  to  the  day  upon 
which  the  election  was  held,  as  required  by 
0.  S.  i  1406,  but  that  the  last  publication  of 
said  notice  occurred  on  the  day  such  elec- 
tion was  held,  viz.  the  1st  day  of  February, 
1918.  It  Is  alleged,  however,  that  notwith- 
standing this  defect  In  the  publication  of  the 
notice,  the,  result  of  the  Election  was  c»tl- 
fled  to  the  board  of  county  commissioners, 
which  by  order  made  upon  Its  mimites  de- 
dared  the  district  duly  organised ;  that  one 
certified  copy  of  such  order  was  filed  for  reo- 
ord  in  the  office  of  the  county  recorder  of 
Lewis  county  on  February  6,  1913,  and  an- 
other transmitted  to  the  Governor,  who  ap- 
pointed three  commissioners  for  the  district 
who  In  turn  met  and  organized  as  the  high- 
way board  thereof  on  May  3,  1913,  "and 
since  said  time,  the  said  Evergreen  highway 
district  has  exercised  all  of  the  functions  of 
a  duly  created  highway  district  under  the 
laws  of  the  state  of  Idaho,  and  has  assessed, 
levied,  and  collected  taxes,  and  has  Improv- 
ed the  highways  within  said  district,  and 
has  entered  into  rontracts  for  the  imiwove- 
ment  of  the  highways  in  said  district,  and 
has  since  said  3d  day  of  May,  1913.  carried 
on  the  business  of  a  highway  district." 

At  the  time  Of  the  creation  of  the  highway 
district,  sectlfm  6.  e.  56,  Sess.  laws  1911. 
provided  that— 

"  *  *  *  In  no  event  ahall  any  action  be 
commenced  or  maintained  *  *  •  affecting 
the  validity  of  .audi  organization,  after  one 
year  from  and  after  the  making  and  entering  of 
the  order"  of  the  board  of  county  commission- 
ers declaring  the  hi^way  district  duly  organ- 
ized. 
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Cl«wly  onder  tbe  provlslonB  of  this  st&tr 
Qte  this  action  could  not  be  maintained. 

The  trial  court  committed  no  error  in  hold- 
ing that  the  complaint  failed  to  state. tacts 
sofflcient  to  cmatltDte  a  cause  of  actbm. 
The  jndgm^t  is  affirmed.  Costs  are  award- 
ed to  respondent. 

UORGAN,  C.  3^  and  BIOD,  J.,  concur. 


HARPER  T.  DOTSON. 
(Supreme  Court  of  Idaho.   B>b.  18,  IBSO.) 

1.  Elbciioxs  «a»l&6-yiounoH  aw  psotx- 
aioKla  or  Bucmoif  uw  abb  i-atal  to  ta- 
uDiTT  or  Euonox,  wnxn  ao  Dacx.ABBD 

THEBBIH. 

Where  an  election  law,  expressly  or  in  ef- 
fect, dedares  a  Tlolatlon  of  its  prorisionfl  with 
r^rd  to  the  conduct  of  an  election  to  be  fatal 
to  the  validitr  of  the  election,  it  must  be  held 
to  be  80. 

2.  Elections  «=»22rr(9— CHAiroa  by  oouhtt 

COHHISSIOITXBS  Or  FLACK  Or  HOLDINO  tXMO- 
TXON  XH  AST  FBBOINOT IHTALIDATBS  AH  SLSO- 
TXOlf. 

Oomp.  St.  1819.  I  610^  providing  .tiiat  the 
CDoatr  commissiantts  nuist  not  dumge  the  ^ae« 
of  hotdlnr  an  election  in  any  precinct  after  their 
regular  July  meeting  next  preceding  the  elec- 
tion, 1b  mandator;,  and  has  the  effect  of  in- 
Talidating  an  election  held  in  violation  of  its 
provisions.  If  they  attempt  to  change  the  place 
of  h<Jdlng  an  election  In  vlc^tion  of  auch  pro- 
vision, their  act  is  void,  and  the  electioa  in- 
valid, so  for  as  affected  by  such  order. 

3.  EixoTxoNs  «s»180(4>— Baxxot  wtix  (mom 

NOT  0PPO6ITB  NAUB  Or  ANT  OAKDXDATX  IS 
TOID. 

Where  a  voter  places  a  cross  In  the  square 
opposite  the  blank  apace  on  tht  ballot,  and  not 
opposite  the  name  of  any  candidate  and  does 
not  write  a  name  in  said  blank  space,  Us  vote 
for  that  particular  office  is  void. 

4.  Elections  «=>18(K2),  194(4)  —  Sthaight 

UABK    IN    SQXIABE    OFFOSITB  CAMOIOATB'S 

NAHE  SnnrCIENTLT  IN0XCATB8  imBMT  TO 

VOTE  rOB  BTTCB  CANDIDATE. 

^  Where  a  voter  makes  a  atraight  mark,  in- 
stead of  a  cross,  in  the  square  opposite  the 
name  «i  a  candidate  for  a  certain  office,  soch 
maik  is  sufficient  to  indicate  his  intention  to 
vote  for  that  candidate ;  and  where  there  is  no 
evidence  that  the  voter  used  the  mark  in  ques- 
tion for  the  purpose  of  Identifying  his  ballot, 
or  fur  any  purpose  other  than  that  of  expressing 
his  Intention,  his  vote  should  be  coonted. 

Appeal  from  District  Court,  Cassia  Goon- 
ty;  Wm.  A.  Babcodc,  Jndge. 

▲ctlcm  by  Thraias  B.  Harper  against  F.  B. 
Dotson,  to  cimtest  defaidant*s  electicai  to 
the  office  nt  probate  Judge.  Judgment  for 
p^^^^llHf^,  and  defendant  appeals,  Berosed, 


and  cause  remanded,  with  direction  to  enter 
judgment  according  to  oplnlm. 

ObarlsB  A.  Snnderiin,  ot  Barley,  for  ap- 
pelant 

8.  T.  Lowe^  of  Bnriej,  for  respondent 

McCABTHY.  District  Judge.  On  Novem- 
ber 5,  1918,  a  general  election  was  held  In 
Cassia  county.  Idaho.  Appellant,  Dotson, 
was  candidate  for  probate  Judge  of  said 
county  on  the  Democratic  ticket,  and  re- 
spondent, Harper,  on  the  Bepubllcan  ticket. 
The  county  board  of  canvassers  declared  the 
appellant  elected  by  a  vote  of  1.632  for  blm 
to  l,t^  for  respondent  Bespondent  lnstl> 
tuted  a  contest  of  such  election  in  the  dis- 
trict court  for  Cassia  county.  Appellant  an- 
swered, denying  the  material  allegatl<His  of 
the  complaint,  and  setting  up  facts  which  he 
claimed  entitled  blm  to  afflrmatiTe  relief. 
The  district  court  ordered  the  ballot  boxes 
for  certain  precincts  opened,  and  the  ballots 
recounted,  found  that  in  the  county  ai^Ilant 
received  1,640  and  respondent  1,661  votes, 
and  decided  the  ctmtest  in  favor  of  respond- 
ent declaring  him  elected  to  said  office. 
From  said  Judgment  an  appeal  Is  taken  to 
this  court. 

[1,1]  We  will  first  consider  specifications 
of  error  Nos.  15, 16,  and  17,  which  deal  with 
the  action  of  the  district  court  in  declaring 
the  election  held  at  the  Albion  State  Normal 
Sdiool,  Albion  prednct  valid,  and  counting 
the  votes  there  cast;  the  validity  of  said 
election  and  the  propriety  of  counting  said 
votes  being  an  Issue  under  the  pleadings. 

At  the  r^rolar  meeting  of  the  board  of 
conuty  CMnmlssioners,  In  July  preceding  the 
Section,  the  voting  precinct  of  Albion  was 
created,  and  the  polling  place  designated  at 
the  courthouse  in  said  town.  This  prednct 
included  the  voters  residing  at  the  State 
Normal  SchooL  In  November,  those  residing 
at  the  Normal  Sdiool  were  quarantined  with- 
in the  campus  limits  because  of  the  influ- 
enza epidemic  then  raging.  On  November 
4th,  the  day  before  the  electioi,  and  long  aft- 
er the  adjoummrat  of  the  July  term  ot  the 
board  of  commissioners,  and  at  a  time  when 
the  board  of  commissLoaera  was  aittiag  as  a 
board  of  eQaalisatian,  certain  members  of 
tlie  faculty  and  stodents  petitioned  the  board 
of  commissio&ers  to  appoint  a  polling  place 
and  a  separate  set  of  election  Judges  at  such 
school.  The  board  granted  said  reQuest 
and  ordered  that  the  privilege  of  voting  be 
extended  to  Albltm  State  Normal  Scbo<d 
members  and  Acuity,  under  ttie  direction  of 
the  following  specially  appointed  and  au- 
thorized Jndgeo,  to  wit  J*  B.  Werner,  Hlas 
Caroline  Jackson,  and  Miss  Margaret  Jef- 
frey, and  that  the  r^istrar  of  Albion  be 
called  upw  and  that  he  prepare  a  separate 
list  of  regiatered  voters  quarantined  within 
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tbe  State  Normal  pxednct,  and  cancel  said 
names  from  the  regular  polling  list  to  be 
vaed  In  AlUoo  prednet  proper. 
O.  S.  I  610,  proTldes  as  fcHlows: 

"Fbe  board  [of  commissioners]  maj  from  time 
to  time  change  tbe  boundaries  of,  create  new 
or  consolidate  established  prednctSi  bnt  they 
most  not  alter  or  change  any  election  prednet 
or  diange  the  idace  of  holding  election  in  any 
prednet  after  their  regolar  July  meeting  next 
[H«cedlnff  any  etoetiai:  Provided,  that  the  pre- 
dncts  established  and  places  designated  in 
whidi  to  hold  elections  at  the  time  of  tiie  taking 
effect  of  this  chapter  shall  so  runaln  until 
dianged.** 

O.  S.  f  B84,  provides  as  follows: 
"Whenever  It  rfiall  become  impossible  or  In- 
convenient to  hold  an  election  at  the  place  des- 
ignated tiierefOr,  the  judges  of  election,  aftCT 
having  assembled  as  near  as  practicable  to  soeh 
places  and  before  leeaiving  any  vote,  may  ad- 
journ to  the  neantt  convenient  place  for  hold- 
ing the  ekction,  and  at  such  adjoomfld  place 
fbrthwitii  proceed  with  the  election.'^ 

We  find  the  general  role  to  be  that,  tf  an 
electiffli  law  exiwesifly  or  in  effect  declares  a 
failure  to  comply  with  certain  of  its  provl- 
slMis  with  regard  to  the  conduct  of  file  elec- 
tion to  be  fatal  to  tbe  validity  of  the  elec- 
tion, it  most  be  held  to  be  so.  U  an  election 
law  does  not  expressly  or  In  et^ct  dedare  a 
failure  to  cwnply  with  certain  of  Its  provl- 
alODs  with  regard  to  tiie  conduct  of  tiie  elec- 
tion to  be  fatal  to  tiie  validity  of  the  dectttm. 
It  must  not  be  held  to  be  fatal,  unless  it  ap- 
pears that  sudi  failure  probably  affected  the 
result  of  the  election  by  preventing  qualified 
electors  from  voting,  or  permittine  disquali- 
fied electors  to  vote,  or  by  rendering  doubt- 
ful the  evldoice'  from  which  the  result  was 
declared.  COoley's  Const.  lilmltatlons  (7th 
Ed.)  p.  928:  McOrary  on  Elections  (4th  Ed.) 
I  176;  State  v.  Shanks,  26  S.  D.  55,  125  N. 
W  122 ;  Bowers  v.  Smith,  111  Mo.  45,  20  S. 
W.  101, 16  I*  B.  A.  754,  33  Am.  St.  Rep.  491 ; 
Stemper  v.  Hlggins.  38  Minn.  222,  37  N.  W. 
95. 

It  must  be  conceded  tlmt  the  place  of  hold- 
ing an  election,  and  giving  notice  thereof, 
are  matters  of  importance.  Tbe  language  of 
onr  statute  (C.  S.  I  610,  supra)  to  the  effect 
that  the  board  of  commissioners  must  not 
alter  or  diange  any  election  prednet,  or 
change  the  place  of  holding  the  election 
in  any  prednet,  after  their  regular  July 
meeting  next  preceding  any  election,  ts  dear- 
ly mandatory.  We  construe  it  to  mean  that 
the  act  of  the  commissioners  in  de^gnating  a 
second  voting  place  in  Albion  prednet,  after 
thrfr  July  meeting,  was  void,  and  rendered 
the  election  held  at  said  place  void.  The 
Talldlty  of  Oie  election  at  the  school  depends 
npcwi  the  validity  of  the  eominissloners'  order 
«f  November  4th,  which  we  hold  to  be  void. 
Many  cases  are  cited  in  respondent's  brief  to 
the  effect  that  changing  the  place  of  an  elec- 
tUm  in  violation  of  the  directory  provisians 


of  a  statute  Is  not  fatal  to  the  electloii;  bnC 
the  provisions  of  sectlw  610,  supra,  are  not 
directory,  but  mandatory  and  profaiMtoiy. 
Since  tbe  statute  expressly  provides  that  the 
thing  whidi  was  done  shall  not  be  HaaB,  we 
conclude  the  vlolatltm  renders  tiie  dectttm 
invalid.  Tbe  only  reasonable  construction 
we  can  place  on  sectltm  610  Is  that  an  elflc- 
Uoa  hdd  in  Tl<riation  ot  Its  express  prohibi- 
tory terms  Is  Invalid. 

There  Is  no  evidence  In  the  record  to  tiie 
effect  tiiat  notice  was  given  of  the  election 
at  tbe  sdiooL  Tbe  order  of  the  commlBsl on- 
ers does  not  prescribe  that  such  a  notice  be 
glT^  The  only  fair  presumption  is  that 
none  was  given.  There  Is  no  evidence  to 
show  that  the  voters  quarantined  had  any 
notice  or  knowledge  of  the  election  at  the 
school.  All  we  know  from  this  record  Is  that 
certain  persons,  quarantined  at  the  school, 
asked  the  commisslfmers  to  make  an  order, 
and  certain  persons,  quarantined  at  the 
school,  voted.  The  quarantine  In  effect  at 
the  sdiool  made  the  pretended  election  a  pri- 
vate one.  The  canraas  of  the  votes  could 
not  be  puUlc  as  required  by  law,  and  there 
could  be  no  opportunity  to  exercise  the  right 
Oft  challeDge.  usual  presumptions  as  to 
regularity  and  performance  of  duty  which 
attend  the  acts  of  duly  elected  or  appointed 
officers  do  not  arls^  for  the  reason  that  the 
pretffiided  Section  officers  were  not  duly  ap- 
pointed. They  were  ndtiier  de  Jure  nor  de 
facto  officers.  The  whole  affair  seems  to 
have  been  a  special  dispensation  granted 
certain  Individuals  in  violation  of  the  stat- 
utes. We  cannot  h<M  that  such  a  proceeding 
was  a  legal  election,  and  condude  that  the 
pretended  election  held  at  the  school  was 
invalid,  and  the  votes  there  cast  should  not 
have  been  counted.  Fifteen  votes  were  cast 
for  re8p<Hident  at  the  sdiool,  and  4  for  ap- 
pellant. Therefore  15  shonld  be  deducted 
from  the  total  vote  of  1,661  accredited  to 
rcGtMmdent  by  the  findings  of  tiie  court,  and 
4  trcMn  the  total  vote  of  1,640  accredited  to 
appellant  fRils  woaM  make  tbe  vote  a  tie. 

We  now  turn  to  specifications  of  error 
Nos.  10,  11,  12,  IB.  and  14,  wifli  reference  to 
alleged  errors  of  the  trial  court  In  counting 
for  respond^t  ballots  Introduced  in  evi- 
dence as  Plaintiff's  Exhibits  N,  S,  XJ,  and  V, 
and  refusing  to  count  for  appdlant  tiie  bal- 
lot introduced  In  evidence  as  Def^danfs 
Exhibit  6. 

£3]  On  the  4  ballots  first  above  mentioned 
no  cross  or  other  mark,  was  placed  In  the 
square  opposite  respondent's  name,  or  oppo- 
site appellant's  nam^  but  crosses  were  plac- 
ed In  the  square  opposite  the  blank  space  be- 
low the  printed  names;  this  space  being 
left  to  enable  a  voter  to  write  In  a  name  if 
he  desired  to  vote  for  some  one  whose  name 
was  not  printed  on  the  ballot  Appellant's 
name  was  first,  respondent's  name  next  and 
tbe  blank  space  bdow  tbe  naaw  of  respond- 
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ent  The  crosses  were  In  &e  ■Qoam  ODpo- 
slte  tiie  blank  q^ftce^  and  wet*  not  opposite 
reflfKmdenf  8  name.  The  oourt,  nerertbeless, 
oonnted  tbeae  4  tiallots  for  rewoDdait 
Oonnael  feu:  ressxxulent  aaya  this  was  dome 
<«  the  theoi7  Out  It  was  clearlr  ttw  voters' 
Intention  to  vote  ftir  the  candidate  vhose 
name  vaa  nearest  tiie  cross.  With  this  the* 
oiy  we  cannot  asree^  nor  can  we  cwoelve 
of  any  otlier  theory  warranting  tbe  concln- 
slon  that  these  bsUots  should  be  ooniUcd  tor 
respamdent  The  matter  of  the  Intention  of 
ttuese  votos  Is  one  of  pan  oonjectorfe.  O.  B. 
I  eZi,  provides  that  any  ballot,  or  part  of  a 
ballot,  tnm  wbUdi  It  Is  impossible  to  deter* 
mine  tbe  ^ect(Mr*s  dudoe,  shall  be  void,  and 
shall  not  be  oonnted;  morlded  that,  when  a 
ballot  la  si^lclently  plain  to  gather  here- 
from a  part  of  flie  voter's  Intention,  it  shall 
be  file  duty  of  the  jodges  to  count  sndi 
part  We  Qdnk  it  was  inoposslble  to  deter- 
mine the  dectonr  dioice  or  In^tlon  from 
these  ballots;  that  tli^  are  void,  and  ahoald 
not  be  oonnted,  so  ftr  as  said  office  is  «>n- 
oanied.  ThexedEore  4  more  votes  should  be 
dedvcted  fmn  tiie  total  accredited  to  re- 
spondent by  tbe  findings  of  the  court 

[4]  Defaidanf s  Exhibit  6  Is  a  ballot  on 
which  the  voter  placed  a  straight  mark,  In- 
stead of  a  cross,  tn  the  square  o[9o^te  ap- 
pint's  name.  The  conrt  refused  to  connt 
this  for  appellant  Respondents  counsel  de- 
fends this  ruling  upon  the  ground  that  the 
voter  should  have  used  a  cross,  as  provided 
by  statute.  He  cites  some  anthorltiee  In  sup- 
port of  his  ocmtentlon,  mostof  whi<A  are  Cal- 
ifornia cases,  which  hold  that  a  ballot  bear- 
ing a  mark  other  than  a  cross  is  void,  under 
a  statute  making  a  ballot  void  which  bears 
a  mark  placed  upon  It  by  the  voter  as  a  means 
of  Identifying  the  particular  ballot.  We 
have  no  such  statute.  If  it  be  contended  that 
a  mark  placed  upon  a  ballot  by  a  votm  for 
the  purpose  of  Identlfjing  the  ballot  makes 
the  ballot  void,  in  the  absence  of  a  spedflc 
statute,  a  sufficient  answer  In  this  case  Is 
that  there  is  no  evidence  that  tbe  voter  used 
tbe  mark  in  question  for  the  purpose  of  Iden- 
tifying his  ballot,  or  for  any  purpose  other 
than  that  of  e:q)resslng  his  Intention.  Mc- 
Grane  v.  County  of  Nez  Peroe,  18  Idaho,  714, 
112  Pac.  312,  32  L.  R.  A.  (N.  S.)  730,  Ann. 
Cos.  1912A,  165.  We  think  the  voter  made 
his  intention  plain  to  vote  for  appellant  and 
that  his  Intention  Is  not  to  be  defeated  by 
the  fact  that  he  did  not  use  the  precise  mark 
mentioned  in  the  statute.  We  therefore  con- 
clude that  Defendant's  Exhibit  6  should 
have  b«in  counted  for  appellant 

To  sum  up,  we  find  that  the  district  court 
counted  19  ballote  for  respondent  which 
should  not  have  been  counted  for  him,  count- 
ed 4  ballots  for  appellant  which  should  not 
have  been  counted  for  him,  and  refused  to 
count  1  ballot  for  appellant  which  should 


hare  been  counted  for  blm.  It  follows  that 
tibe  district  court  dumid  have  counted  1,632 
votes  for  rewondoit  Instead  of  1,661,  and  Ir 
637  tor  appdlant^  instead  of  1,640.  Tims  ap- 
pellant received  a  lai^  number  of  tepil 
votes,  and  ahonid  have  been  declared  the  le- 
gally elected  probate  Judge  of  Cassia  county. 

The  above  amdndcms  are  decisive  of  the 
case,  and  make  It  anneceasaxy  to  paaa  npcm 
any  of  the  other  questions  raised. 

The  jndgmat  Is  reversed,  and  fiie  canse 
rommded,  with  directimis  to  enter  Judgm«it 
in  accordance  with  th»  views  and  conclu- 
sions hweln  expressed.  Coste  awarded  tx> 
appelant 

BIOE  and  BUDGSV  J'l  coocnr. 


ABCHDIiETA  v.  FL0BB8HBDI  MEBGAK- 
TILB  GO.  QUO.  2284.) 

(Stmraae  Csnrt  oi  New  Mexteo.    Jan.  17^ 

■  1020;) 

(B^UabuM  bp  Ike  Court.) 

1.  CoicrottA'noire  ^>42S-4Uamt  aro  sbbp- 
AST  «sa806-MnouemroB  ^136(17)— 0<»> 

POBAimi  SOT  UABZJB  SOB  l>*yAftitff  BT  HBB 
POBPOaEX.T  SXABTXD  BT  AOKITT. 

In  a  suit  to  recover  damages  the  complaint 
proceeded  opon  two  theories:  (1)  That  the- 
defendant  was  negligent  in  permittinK  fire  to 
escape  from  its  premises  and  communicate  to 
the  property  of  tbe  plaintiff,  and  (2)  tbe  de- 
fendant being  a  corporation,  that  the  fire  waa 
pnrposely  started  by  an  agent  or  employ«  of 
tbe  defendant  company  and  aUowed  to  consume 
its  property,  and  by  reason  the  starting  of 
the  fire  on  defendant's  property  it  conmraaieat- 
ed  to  plaintiff's  property  and  destroyed  the 
same.  Defendant  moved  for  an  Instructed  ver- 
dict Held,  that  there  was  no  evidence  of- 
negligence  on  the  part  of  the  company  in  per- 
mitting the  fire  to  escape  from  its  premises; 
and  (2)  that  If  the  fire  waa  started  by  an  officer, 
agent,  or  employ^  of  the  defendant  company, 
the  setting  of  the  fire  and  destruction  of  the 
corpontion's  pr<^rty  was  outside  the  course 
of  employment  of  such  office,  agent  or  em- 
ploytf,  and  the  corporatton  was  not  liaUe  for- 
the  act  of  such  agent 

2.  Master  and  servant  ^»306— Wanton  oa. 

MAUCIOtJS  ACTS  OT  ^RVANT  WITHOUT 
COURSE  OF  EMPLOTltKNT  KOT  AOTIONABU:. 
The  master  is  liable  for  tbe  wanton  or 
malidoQS  acts  of  his  servant  if  they  are  com- 
mitted wiiile  the  servant  is  acting  in  the  execu- 
tion of  his  authority  and  within  the  course  of 
bis  employment  but  the  master  is  not  liable 
where  the  servant  is  not  acting  In  the  execution 
of  his  master's  authority  and  without  the- 
course  of  his  employment. 

Ai^eal  from  District  Court,  San  Miguel 
County;  D.  J.  Leahy,  Jud^ 


4ss>Far  otltw  cssfi  m«  sane  tople  and  KIT-miHBBB  la  all  Key-NwnbarsA  Dlswt*  and  IndezM 
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Actum  by  Leandro  Ardmleta  against  the 
E1o«Bbetan  Mercantile  Company.  Verdict 
t<»  plaintiff  and  Judgment  thereon,  and  de- 
foiaant  MOealf.  Reversed  and  remanded 
for  fnrthtf  proceedings. 

W.  R.  Holl7>  of  Springer,  W.  O.  Haydon 
and  S.  B.  DbtIs,  Jr.,  both  ot  East  Las  Vegas, 
tor  appellnnt. 

O.  A.  Lorrazolo,  of  Las  Vegas,  and  A.  B. 
Benehan,  of  Santa      for  appellee. 

ROBERTS,  J.  On  May  1,  1916,  appellant, 
a  corporation  organized  under  the  laws  of 
the  state  of  Xew  Mexico  for  carrying  on  a 
general  merchandising  business,  was  the 
owner  of  a  store  building  In  the  town  of 
Roy,  N.  M.  Adjoining  the  store  building  it 
bad  a  lumber  yard  and  corral.  The  lumber 
yard  was  used  for  storing  lumber,  and  ccm- 
ifsted  of  sheds  extending  from  the  warehouse 
of  the  store  to  a  frame  dwelling  house,  48 
feet  long  and  one  story  high,  occupied  on  the 
date  mentioned  by  Mrs.  Antonia  Pacheco. 
Across  the  street  from  the  lumber  yard  and 
store  of  the  appellant  company  was  a  build- 
ing owned  by  appellee  and  used  by  him  for 
the  purpose  of  conducting  a  saloon.  About 
10  o'clock  on  -  May  1,  1916,  the  house  occu- 
pied by  Mrs.  Pacheco  and  the  lumber  ysrd 
and  store  owned  and  used  by  the  Eloersbelm 
Mercantile  Company  were  destroyed  by  fire. 
The  fire  spread  across  the  street  from  the 
lumber  yard  and  store  of  appellant  and  de- 
stroyed the  business  house  of  the  appellee, 
together  with  other  property. 

Appellee  Instituted  this  action  In  the  court 
below  for  the  purpose  of  recovering  damages 
from  the  appellant  for  the  destruction  of  his 
prop^ty  by  the  fire.  The  complaint  proceed- 
ed upon  two  theories  by  separate  counts: 
First,  that  the  appellant  corporation  negli- 
gently failed  to  confine  the  fire  to  Its  own 
premises ;  second,  that  the  fire  was  purpose- 
ly started  on  the  property  of  the  appellant 
cotpo ration  by  Its  officers  or  agents  for  the 
purpose  of  destroying  the  property  of  the 
Floersheim  Mercantile  Company,  the  alleged 
object  being  to  collect  on  fire  Insurance  jwll- 
cies  on  the  property.  Upon  issue  Joined,  the 
case  was  tried  to  a  Jury  and  a  verdict  was 
returned  In  favor  of  the  appellee,  assessing 
bis  damages  at  the  value  of  the  building  de- 
stroyed by  flre. 

At  the  conclusion  of  the  evidence  for  the 
ai^llee  appellant  moved  for  an  Instructed 
verdict,  which  was  dented,  and  later  at  the 
conclusion  of  Its  evidence  the  court  was 
again  asked  to  Instruct  the  Jury  to  return  a 
verdict  for  the  appellant,  which  was  likewise 
denied.  The  verdict  of  the  Jury  and  the 
Judgment  of  the, court  are  here  attached 
upon  several  grounds,  some  of  which,  In 
view  of  our  conclusion,  need  not  be  consid- 
ered. 

The  main  point  of  attadc  is  the  failure  of 
the  court  to  Instruct  Uie  Jury  to  return  a 


verdict  for  the  appellant  The  motion  tor  a 
directed  verdict  went  to  both  counts  of  the 
complaint,  and  appellee  argues  that  If  tbere 
was  evidence  Justifying  the  submission  of 
either  count  to  the  Jury  the  action  of  the 
court  was  proper.  This  Is  controv^'ted  by 
appellant  Appellant  argues,  however,  that 
there  Is  no  evidence  Justifying  the  8ubmls> 
slon  of  ^ther  count  to  the  Jury,  and  a  dlch 
poslti<m  of  this  question  necessarily  requires 
a  consideration  of  the  facts  In  the  case. 

[1]  First  adverting  to  the  diarge  of  negli- 
gence In  permitting  the  fire  to  escape.  '  It 
was  the  theory  of  the  appellee  upon  this 
branch  of  the  case  that  some  one  started  a 
flre  In  the  lumber  yard  owned  and  conducted 
by  the  appellant  It  is  admitted  that  there 
was  a  flre  at  the  same  time  in  the  house 
occupied  by  Mrs.  Pacheco,  and  it  Is  not  con-  * 
tended  that  appellant,  or  any  at  its  officers 
or  agents,  had  anything  to  do  with  the  start- 
ing of  this  fire ;  but  there  was  some  evidence 
that  at  the  time  the  flre  was  discovered  In 
the  house  of  Mrs.  Pacheco,  and  before  It  bad 
broken  out  and' communicated  to  tbe  Floer^ 
shelm  property,  a  small  flre  was  seen  start- 
ing up  in  one  comer  of  the  lumber  yard  some 
distance  away  frwn  the  Pacheco  house.  The 
theory  of  negligence  Is  predicated  uptHi  tbe 
failure  of  the  Floersbelm  Company  to  put 
forth  reasonable  and  diligent  ^orts  to  ex- 
tinguish this  fire.  Appellee  states  in  his 
brief  that  the  negVi^aice  ot  ai%>eUant  con- 
sisted In  di4ng  notidng  to  dieck  tbe  itmber 
yard  flre  in  the  flrst  16  or  20  minutes,  dur^ 
ing  which  It  could  have  been  controlled. 
Possibly  two  or  three  witnesses  introduced 
by  appellee  testlfled  to  tbe  swarate  flre  In 
the  lumber  yard.  A  witness  testifying  on 
behalf  of  appellee  said  that  he  was  in  the 
appellee's  saloon  when  he  beard  some  one 
raise  the  cry  of  fire.  He  rushed  out  of  the 
saloon  and  saw  smoke  Issuing  from  the  Pa- 
dieco  house,  ran  across  the  street  to  the 
bouse,  and  at  the  same  time  that  he  saw  the 
smoke  issuing  from  the  Pacheco  house  he 
saw  a  small  flre  starting  up  in  one  comer  of 
the  lumber  yard.  Another  witness  for  ap- 
pellee testified  that  he  rode  Into  Roy  the 
morning  of  the  flre,  hitched  his  horse,  saw 
the  smoke  issuing  from  the  Pacheco  houses 
and  also  the  small  flre  starting  up  in  the 
corner  of  the  lumber  yard,  some  distance 
away  from  the  Pacheco  house.  He  said  that 
he  was  la  the  warehouse  of  tbe  Floersheim 
Company  and  said  to  somei  one  who  was  with 
him  that  there  was  a  fire  In  the  lumber  yard ; 
that  his  remark  was  not  addressed  to  an  em- 
ploye or  agent  of  the  Floersb^m  Company 
and  there  Is  no  evidence  whatever  that  th^ 
heard  tbe  remark.  There  were  many  wit- 
nessoi  testifying  In  the  case  to  the  effect  that 
there'  was  no  independent  flre  In  the  luml)er 
yard,  but  that  the  fire  In  the  Inmber  yard 
WAS  communicated  soldy  from  tbe  Padieco 
bouae;  There  is  no  evidence  whatever  that 
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any  officer  or  agent  or  employ's  of  the  appe- 
lant company  had  any  knowledge  whatever 
that  tbete  was  a  separate  flre  beginning  to 
bum  In  the  lumber  yard  at  the  time  the  fire 
originated  in  the  Facheco  house,  or  that  any 
of  them  saw  the  Ore  or  had  any  knowledge 
whatever  of  its  existence.  Whai  the  cry  of 
flre  was  raised  a  number  of  the  emi^oySs 
of  the  appellant  w^t  to  the  Pacheco  house, 
whl<A  was  but  a  short  distance  fr<Hn  the  ap- 
pellant's stOTe,  and  apparently  did  all  they 
could  to  keep  the  flames  from  the  house  from 
spreading  and  communicating  to  the  app^- 
lant's  lumber  yard,  but  without  avail.  The 
town  of  Boy  had  no  flre  department,  no 
wells,  and  there  was  absolutely  no  provision 
whatever  for  fighting  flre.  It  had  not  rained 
for  two  months  and  of  course  was  very  dry, 
'  and  when  the  fire  started  the  wind  was  very 
strong.  The  claim  that  the  Floersheim  Com- 
pany Is  llaUe  in  damages  for  permitting  the 
fire  to  spread  and  destroy  the  property  of 
app^lee  necessarily  must  depend  upon  sev- 
eral elonentB,  all  of  wblidi  must  hare  been 
iwoven  by  apprilee,  U  his  claim  can  be  sua- 
tained: 

(X)  KiMn^edge  oi  the  existence  of  the  flre 
<m  the  oompany'B  premises  must  have  been 
bron^t  home  to  sane  reqraoalble  (Acer  of 
the  company. 

(2>  The  spreading  of  the  fire  from  the 
company's  premises  must  have  been  prevent- 
able by  the  use  of  ordinary  diligence. 

(3)  The  company  must  have  failed  to  use 
ordinary  dlUgmce  to  prevrait  the  flre  frmn 
spreading. 

(4)  The  btunlng  oC  appellees  property  mnst 
have  been  due  to  this  ladK  of  diligence  on 
tho  part  of  the  company. 

We  have  carefully  read  the  evidence  in  the 
case  and  find  no  evidence  whatever  Justify- 
ing the  Bobmlaslfm  to  the  Jury  of  the  qucB- 
ti(8i  of  the  negligence  of  appelant  la  pre- 
rraitlng  the  spread  of  the  fire.' 

It  la  next  cimtaided  by  an>eUant  that 
there  was  likewise  no  evldmce  to  the  effect 
that  the  flre  was  purposely  started  by  an 
officer,  agent,  or  ecaployi  of  the  appellant 
company.  The  (sOy  evldraice  going  to.estab- 
11^  this  tact  was  the  testimony  of  die  ap- 
pellee to  the  effect  that  a  day  or  so  after 
the  flre  Sfr.  Eloershelm.  president  of  the  ap> 
pellant  company,  said  to  him  that  Bfr.  All- 
dredge,  the  vice  innsident  and  general  man- 
ager of  the  appellant  company,  had  Intend- 
ed to  advise  Archuleta  to  Insure  his  proper- 
ty, but  that  he,  Floersheim,  did  not  think 
that  this  flre  would  reach  Ardiuleta's  prop- 
erty. There  were  s<»ne  other  facts  testlfled 
to  by  varloos  witnesses  for  the  appellee 
which,  It  Is  argued,  pres«it  drcumstances 
which  afford  substantial  evidence  of  the 
starting  of  the  flre  purpose  by  appellant's 
agents  or  servants.  A  statement  of  a  few 
of  the  drciimstancea  will  ^ow  the  lack  of 
merit  of  this  c<mteution.  For  pxample,  one 
witness  testlfled  that  shortly  before  the  flre- 


he  saw  Mr.  Floersheim,  president  of  the 
company,  walking  along  the  side  of  the  lum- 
ber yard  and  saw  him  enter  the  warehouse 
of  the  appellant  company.  Another  testified 
that  he  purchased  a  tractor  trcm  the  Floer- 
sheim Mercantile  Company  and  gave  back  a 
mortgage  to  the  company  to  secure  the  lar- 
ger part  of  the  purchase  i>rice.  The  witness 
left  the  tractor  on  the  street  In  front  of  a 
moving  picture  house.  There  had  been  a  fire 
in  the  picture  house  two  weeks  before  the 
conversation  and  Mr.  Alldredge  told  the 
witness  that  he  should  not  leave  the  tractor 
in  front  of  the  moving  picture  theater  as  it 
might  be  destroyed  by  fire.  The  theater  was 
located  next  to  the  Archuleta  saloon.  An- 
other witness  testified  that  on  the  morning 
of  the  flre  Mr,  Floersheim  went  to  the 
Pacheco  house  and  asked  two  of  the  girls  of 
Mrs.  Pacheco  to  clean  up  his  room ;  he  hav- 
ing a  room  where  he  stayed  while  in  Roy. 
There  were  two  other  small  children  In  the 
bouse  at  the  time  which  were  left  there. 

None  of  these  circumstances,  as  we  view 
them,  afforded  any  probative  force  whatever. 
There  was  certainly  nothing  even  suspicious 
about  Mr.  Floersheim  walking  alongside  of 
the  lumber  yard  and  altering  the  warehouse. 
When  Mr.  Alldredge  asked  the  purchaser  of 
the  tractor  to  ranove  It  from  In  front  of  the 
moving  picture  theater  he  was  taklug  simply 
ordinary  precaution  to  protect  property  up- 
on wbldi  the  company  had  a  lien.  It  1» 
absurd  to  suppose  that  Mr.  Floersheim  would 
seek  to  get  the  two  older  Pacheco  girls  out 
of  the  house  and  leave  remaining  there  two 
children,  one  of  whom  was  not  able  to  pro- 
tect Itself  In  case  ot  flre.  Evldmce  as  to 
what  Mr.  Floersheim  said  to  Archuleta  long 
after  the  fire  occurred  was  no  part  of  the 
res  gestae  and  would  clearly  not  be  binding 
upon  the  appellate  corporation,  but,  as  it 
was  admitted  without  objection,  It  might  be 
that  It  would  afford  stmte  evldoice  as  to  cul- 
pability on  ttie  part  of  Mr.  Floersheim  or 
Mr.  Alldredge  as  to  the  starting  of  the  flre. 
The  evidence  on  b^balf  of  the  tu^dlant  was 
overwhelming  to  the  effect  that  the  only  flre 
was  the  one  originating  In  the  Pacheco  house, 
with  whldi  clearly  the  appellant  bad  no 
ctmnection.  We  do  not  base  a  reversal  of 
this  case,  however,  upon  the  Insufficiency  of 
the  evidence  In  this  regard,  but  upon  an- 
other pri^>oaltlbn,  which  la  controlling, 

Sven  if  It  be  assumed  that  the  flre  was 
deliberately  started  by  a  person  who  held 
office  In  the  corporate  organintion,  his  act 
would  not  be  that  of  the  company,  under  the 
drcumstances  in  thls  case^  and  the  company 
would  not  be  liable.  Hie  corporation  was 
organized  uaier  the  laws  of  this  state  for 
the  purpose  of  carrying  Ml  a  mercantile  busi- 
ness, that  is,  it  was  engaged  in  buying  and 
selling  general  merchandise,  lumber,  and 
other  articles.  Mr.  Sol  Floersheim  was  the 
president  of  the  company  and  Hr.  Alldredge 
was  the  vice  president  and  general  manager. 
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There  was  no  evidence  Introduced  In  the 
case  as  to  the  duties  of  either  of  these  of- 
ficers, but  If  It  be  assumed  for  the  sake 
of  arsnment  that  their  duties  were  such  as 
ordinarily  devolve  upon  such  officers,  It 
would  be  a  most  violent  presumption  to  sup- 
pose that  In  the  performance  of  such  duties 
they  were  required  to  bum  up  and  destroy 
the  property  of  the  corporation.  The  evl- 
dence  shows,  without  dispute,  that  while  the 
property  was  insured,  yet  the  company  suf- 
fered a  losa  of  $12,000  over  and  above  the 
insurance  collected.  The  tlabUi^  of  Qie  com- 
pany, assuming  for  the  sake  of  argument 
that  the  fire  was  purposely  started  by  either 
Mr.  Ploerabeim,  ite  president,  or  Mr.  AU- 
dredge,  Its  general  manager,  must  depend  up- 
(m  ttie  qneetlon  as  to  whether  the  act  of 
starting  the  fire  and  burning  the  property 
was  In  the  course  of  the  employment  of  the 
prudent  or  general  manager  of  the  company. 
In  other  words,  was  the  function-  which  the 
servant  was  dlsdiarging  at  the  time  when 
the  tort  was  committed  a  function  vthich 
was  within  the  range  of  the  contract  of  hir- 
ing or  tma^lofmait,  or  whldi  had  been  allot- 
ted to  dtlier  of  the  parties  after  they  com- 
menced the  perftnmance  of  ttielr  duties? 

"If  this  question  is  answered  in  the  negative, 
the  master's  nonliability  is  obviottsly  a  necea- 
saiy  inference,  even  though  the  act  from  which 
the  plaintifTs  Injury  resulted  was  done  with 
the  view  to  benefiting  the  master."  Labatt's 
Hastw  and  Servant  (2d  Ed.)  {  2274. 

Of  course  if  the  evidence  In  the  case  show- 
ed tliat  it  was  a  imrt  of  the  duties  of  either 
of  these  offlcialfl  to  bum  up  and  destroy  the 
property  of  the  corporation  In  whose  serv- 
ices they  were  engaged,  for  the  purpose  of 
collecting  the  Insurance,  or  for  any  otber 
ot^ect.  ttielr  act  In  doing  so  would  be  with- 
in the  course  of  their  employment  and  the 
master  would  be  liable.  At  section  2286  the 
aaixie  author  says: 

"With  reQ>ect  to  cases  where  the  only  rea- 
sonaMe  conduaions  from  the  reet  of  the  evi- 
dence is  that  the  set  complained  of  was  done 
ontaide  the  scope  of  the  servant's  employment, 
the  authorities  show  dearly  that  the  mere 
drcnmstances  of  Its  having  Iwen  done  with  the 
intention  of  farthering  the  master's  bunness 
will  not  Tender  the  mastw  teaponsible  to  the 
party  aggrieved  by  it** 

it]  The  liability  of  a  corporation  for  the 
torts  of  its  agents  Is  now  settled  for  this 
Jurisdiction  the  case  of  Ohilders  v.  South- 
era  Pacific  Co.,  20  N.  M.  366,  149  Pac.  807. 
In  holding  that  the  railrofid  company  was 
liable  for  an  assault  made  by  a  person  em- 
ployed it  as  watchman  at  its  depot,  this 
court  adopted  the  general  rule  aa  to  the  lia- 
bility of  a  oorporation  for  such  torts,  say- 
ing: 

"It  has  been  held,  in  a  great  variety  of  oases, 
that  tke  master  is  liable  for  the  wanton  or 
nalidoas  acts  of  Us  servant  if  they  were  com- 
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mitted  while  the  Bervant  was  acting  in  the 
execution  of  his  authority  and  within  the  course 
of  his  employment." 

The  Supreme  Court  of  the  United  States 
expresses  negativdy  the  same  prlnd^e  In 
Washington  Gaslight  Go.  t.  Lansden,  172  IT. 
S.  544.  10  Sup.  Ot  800.  48  li.  Ed.  643,  as 

follows: 

"The  result  of  the  authorities  is,  as  we  think, 
that  in  order  to  hold  a  corporation  liable  for 
the  torts  of  any  of  its  agents,  the  act  in  ques- 
tion must  be  performed  in  the  course  and  vrith- 
In  the  scope  of  the  agent's  emjdoyment.m  the 
business  of  the  principal.  The  corporation  can 
be  held  responsible  for  acts  which  are  not 
strictly  within  the  corporate  powers,  bnt  which 
were  assnmed  to  be  performed  for  the  corpora- 
tion and  by  the  corporate  agents  who  were 
competent  to  employ  the  corporate  powers 
actually  exercised.  There  need  be  no  written 
authority  under  seal  nor  vote  of  the  corporation 
constitnliBg  the  agency  or  aotboriang  the  act. 
Bnt  in  the  absence  of  evidMice  of  tUs  nature 
there  must  be  evidence  of  some  facts  from 
which  the  authority  of  the  agent  to  act  npon 
or  in  relation  to  the  subject-matter  involved 
may  be  fairly  and  legitimately  inferred  by  the 
court  or  jury.** 

In  Salt  Lake  aty  v.  Hollister,  118  U.  S. 
256,  6  Sup.  Ct  1055,  30  L.  Ed.  176.  the  court 
quotes  the  rule  from  Philadelphia,  etc.,  Ey. 
Co.  T.  Quigley,  21  How.  202,  16  L.  Ed.  78,  as 
follows : 

"The  result  of  the  cases  is  that  for  acts  done 
by  the  agents  of  a  corporation,  either  in  con> 
tractu  or  in  delicto,  in  the  course  of  its  busi- 
ness and  of  their  employment,  the  corporation 
is  responsible  as  an  individual  is  rei^onsible 
under  similar  circumstsnces." 

Tba  question  of  the  liabiUty  of  a  con^Mmy 
for  die  tortious  act  of  its  agent  Uierefore 
narrows  Itself  down  to  whether  the  act  was 
done  "in  the  execution  of  his  authority,  and 
within  the  course  of  his  employment" 
These  words  also  are  d^ned  by  this  court  In 
Ohilders  V.  Soutbem  Padflc  Co.,  aa  f(dlows, 
quotli^  from  Mechem  on  Agency: 

"But  in  general  terms  it  may  be  said  that 
an  act  is  within  the  'course  of  employment'  it 
(1)  it  be  something  fairly  and  naturally  incident 
to  the  business,  and  if  ^  it  be  done  while  the 
servant  was  engaged  npon  the  master's  bosi- 
ness  and  be  done,  although  mistakenly  or  ill- 
advisedly,  with  a  view  to  further  the  master's 
interest,  or  from  some  impulse  or  emotion 
which  naturally  grew  out  of  or  was  incident  to 
the  attempt  to  perform  the  master's  business, 
and  did  uot  arise  wholly  from  some  external, 
independent,  and  personal  motive  on  the  part 
of  the  servant  to  do  the  act  upon  his  own 
account." 

Tested  by  this  rule,  there  certainly  can  be 
no  claim  that  if  Mr.  Floersheim  set  fire  to 
the  company's  property  he  did  so  In  the  exe- 
cution of  his  authoil^  or  within  the  scope 
of  his  employment  under  the  company.  Such 
an  act  was  not  "fliirly  and  naturally  Ind- 
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dent  to  tbe  bturtno^  of  fbe  comjmnf.  It 
wa*  not  done  "wltb  a  riew  to  fortlier  the 
master's  Interest"  If  be  did  It  he  stepped 
aside  from  bis  emj^oTment  for  that  purpose, 
and  tastead  of  bis  act  being  with  the  view 
of  farthering  the  company's  Interest  It  was 
for  a  purpose  exactly  opportt^  tor  It  was  to 
tbe  detriment  of  bis  emtAoyer*  not  to  Its  ad- 
vantage. From  the  very  nature  of  the  act 
It  could  oxA  JUTo  "grown  out  off*  or  been 
"incident  to  the  att»nq»t  to  perfmn  tbe  mas- 
ter's bostnesi;*'  and  U  tbe  act  was  done  it 
most  have  arisen  "wholly  from  some  exter- 
nal, independent,  and  personal  motive'*  on 
the  part  of  Mr.  FloerMhetm  to  do  the  act 
nptm  bis  oWn  account  If  Mr.  Floerdieim 
abandoned  bis  duty  as  the  protector  <tf  the 
company's  property  and  willfully  became  its 
destroyer,  as  ajqt^Uee  dalmed,  he  necesaa- 
rily  abandoned  his  envloyment  ftbd  tbe 
company  Is  no  more  liable  for  his  action 
than  tor  that  ci  any  other  maUdous  tres- 
passer. 

In  Washington  CasUgbt  Co.  t.  Lensden, 
■upra,  OieqnestUsi  was  as  to  the  liability  of 
the  ctHnpany  for  a  libel  contained  In  letters 
written  by  Its  general  manager.  Tho  letters 
cmitained  a  matter  in  wbldi  ibe  company 
was  interested  and  they  were  copied  into 
tbe  company's  letter  book.  In  rerer^g  a 
Jndgmoit  rendered  against  tbe  company,  the 
Supreme  Court  of  the  United  States  held 
that  tbe  company  was  not  responsible  for 
the  acts  of  its  manager.  That  case  is  iden- 
tical in  principle  with  the  inresent  one.  In 
the  course  of  the  discussion  the  court  said: 

"Id  thii  case  no  specific  authority  was  pre- 
tendrd  to  have  beeo  given  the  general  manager, 
Tvectch,  to  write  tbe  letters  whicb  be  sent  to 
Brown,  or  to  authorize  the  publication  of  any- 
thing whatever  In  tbe  i^eriodical  named.  We 
are  then  limited  to  an  inquiry  whether  the  evi- 
dence Is  suffidpnt  npon  which  a  Jury  might  be 
permitted  to  base  an  inference  that  Leetcli 
bad  the  neceisary  authority  to  act  for  the  com- 
pany Id  this  business.  If  different  iofereoces 
might  fairly  be  drawn  from  the  evidence  by 
reasonable  men,  then  the  jury  should  be  per- 
mitted to  choose  for  themselves.  But  If  only 
one  Inference  could  be  drawn  from  the  evidence, 
and  that  is  a  want  of  authority,  then  tbe  ques- 
tion Is  a  legal  oae  for  the  court  to  decide.  We 
do  not  mean  that  In  order  to  render  the  com- 
pany liable  there  mast  be  some  evUence  of  an- 
thority,  express  or  Implied,  given  to  the  mana- 
ger to  publish  or  to  authorise  the  publishing  of 
a  libel,  but  there  must  be  some  evidence  from 
which  an  atitliority  might  be  implied  on  the 
part  of  the  maaager  to  represent  the  company 
ns  within  tbe  goncml  scope  of  his  employment, 
in  rcfiard  to  the  subject-matter  of  Uie  corre- 
spondence between  Brown  and  himself.  There 
is  no  cTldcncQ  of  an  express  avthtwity.  nor  of 
any  subsequent  ratification  of  Leetdi's  con- 
duct by  the  company.  Can  any  authority  be  in- 
ferred from  the  evidence  as  to  the  nature  of 
tbe  dntics  and  powers  of  the  manager?  Were 


the  acts  of  Leetdt  irithin  the  general  scope  of 
his  employment  ai  manager?  Upon  a  careful 
pemssi  of  tbe  whole  evidence  we  find  nothing 
upon  which  mA  an  inference  can  be  based; 
nothing  to  show  that  any  correspondenoe  what- 
ever, npon  the  snbject  in  hand,  was  witldB  the 
scope  of  the  manager's  employment.*' 

LatCT  to  Ito  oi^<»i  tbe  court  said: 

'V  we  set  aside  tor  a  sMunent  the  tssdmcmy 

In  regard  to  the  dntiea  to  be  performed  by  tbe 
superintendent  as  stated  in  the  eommnnlcation 
of  March,  1860,  and  look  simply  at  the  other 
facts  in  the  case,  we  are  stiU  ^thont  evidence 
from  which  it  might  be  Inferred  that  tbe  act 
on  the  part  of  the  manager  was  within  tbe 
scope  of  his  employment  The  harden  is  upon 
tbe  phdntEff  to  show  this  fact  •  •  *  We 
are  of  opinion  that  the  court  erred  In  submit- 
ting to  the  jury  the  qnestion  iriiether  Leebdi, 
in  respect  to  tbe  snbject  of  the  letters  written 
by  him  to  Brown,  had  antbority  to  Und  tbe  com- 
pany. The  .court  should  have  directed  a  ver- 
dict for  the  corporation  on  the  ground  that 
there  was  an  entire  lack  of  evidence  upon  wbidi 
to  base  a  verdict  against  it" 

The  toregolng  language  ia  applicable  to 
this  case.  The  burden  was  uiton  the  plain- 
tiff here  to  show  that  Mr.  Floershelm  or 
some  other  agent  of  the  ctnapany  started  the 
flre,  and  that  In  so  doing  he  was  acting  wlth- 
in  the  scope  of  Ms  employment  A];«)^lant 
failed  to  d6  so,  and  his  case  necessarily  fell 
with  his  failure. 

In  tbe  case  of  Oolllns  v.  Alabama  Great 
Southern  Railroad  Co..  104  Ala.  390,.  10 
South.  140,  it  was  the  contention  that  an 
employ^  of  the  railroad  company  had  set 
flre  to  the  warehouse  In  which  the  plalntltTs 
goods  were  stored.   Tbe  court  said: 

"But  there  was  no  evidence  tending  to  show, 
if  Ellis  did  set  fire  to  It  that  it  was  a  ne^gent 
act  of  his  done  while  in  the  performance  of  hia 
duty.  If  he  did  it  at  all,  it  was  his  own  tor- 
tious, wicked  act,  done  outeide  tbe  line  of  his 
employment  in  which  the  defendant '  did  not 
participate,  or  afterwwds  in  any  manner  ratify, 
and  for  which  It  is  not,  in  any  wise,  responsi- 
ble. It  is  well  settled  that  if  an  agent  go  be- 
yond tbe  range  of  his  employment  or  duties, 
and  of  bis  own  will  do  an  unlawful  act  in- 
jurious to  another,  be,  and  not  hia  em^oyer,  is 
liaUe." 

FnHn  the  above  it  necessarily  follows  that 
there  was  no  evldaice  In  the  case  estobllsh- 
Ing  the  UabiUty  of  the  qppdlant  cwpontlon, 
for  wbltdi  reaaon  tbe  court  sboold  have  sua* 
talned  appellant's  motioa  for  an  instructed 
verdict 

For  the  reascDs  stated,  tbe  cause  Is  re- 
versed and  ronanded  to  the  district  court 
for  further  iwoceedlnga  to  accordanee  with 
this  oi^lon;  and 

It  is  so  ordered. 

PAREEB,  a  Ji,  and  BAXNOLDS,  J., 
concur. 
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BACA  T.  FLEMING.   (No.  2275.) 

(Sopreme  Court  of  New  Mexico.    Jan.  17, 
1920) 

(Bylldbut  &y  the  Court.) 

1.  Etidbitck  «s»442(1),  44S(1)— Rboo-vkbt 
XAT  BE  HAD  ON  A  COimEMPORANBOtTS  P^OZi 
AGBSEUENT    NOT    COnTRADIOTIIIO  WSITTEN 

coktbact;  paboi,  aobeekbitt  adhissxbu:. 
Where  the  terms  of  a  written  contract  are 
sQent  aa  to  the  aubject-matter  of  a  parol  con- 
temporaneous agreement,  and  sndi  parol  agree- 
ment does  not  contradict  the  teims  of  the 
written  contract,  a  party  may  recover  for  a 
breach  of  mdi  parol  acreeraent,  and  the  proof 
of  Its  contents  is  admlsBible. '  But  such  parol 
agreement,  to  be  enforceable,  must  be  in  re- 
spect to  a  matter  distinct  firom  that  covered 
l^'  the  written  contract,  and  a  party  to  such  a 
contract  cannot  by  parol  set  op  in  the  gaiee 
of  a  separate  contract  something  which  devital- 
izes the  writing  and  changes  or  aborts  the 
stated  purpose  thereof. 

2.  EVTDBKCE  «=»44S(l)— WBimH  OOITrBAOT 
rOB  OONDmONAI,  BAU!  OF  AITTOUOBZU 
HKU)  inCONSIBTBnr  WITH  OBAX,  WABKANTT 
OF  SEXUS  A0AIN8T  BBEAKAAE  OF  KATKBIAIi 
PABTO. 

Where  A.  enters  into  a  written  contract 
with  B.  for  the*  purchase  of  an  antomobile,  and 
by  the  terms  of  said  written  contract  A.  agrees 
to  keep  asM  antomoUIe  In  r^alr  and  to  H^ce 
the  broken  puts,  and  to  at  all  times  daring 
the  contmnance  of  the  contract  keep  the  an  to- 
mobile  in  as  good  repair  as  it  was  at  the  time 
of  purchase,  natural  wear  and  tear  excepted, 
Bocb  written  contract  Is  Inconshtent  with  the 
terms  of  an  alleged  oral  warranty  by  which  ft 
was  alleged  B.  warranted  all  the  metal  parts 
of  the  machine  against  breakage  and  agreed 
to  replace  at  Ids  expense  all  broken  or  defec- 
tive parts. 

3.  SaIM  ^=»42T— COITDmOITAL  BtrTEB  HOV 
BAVXNO  Tinji  GAKffOT  BEOOVBB  FOB  BBBAOH 

nr  wABBAim. 
A  GonditloiMQ  vendee  cannot,  before  title 
is  vested  in  Iiim,  recover  genersl  damages  for 

s  breach  of  warranty. 

4.  PuuLDXNO  4=9279(4>— Defeotivb  coh- 

PUUm  OAHITOT  BE  FwnTMn  BT  BDPPIi- 
HEUTAI.  OOUPumiT  AXUSIirS  NATXCM  00- 

ctnniiTo  snroB  suit. 
An  original  complaint,  which  states  no 
cause  of  action,  cannot  be  remedied  by  a  sup- 
plemental complaint,  setting  up  matters  that 
have  occurred  since  the  commencement  of  the 
suit. 

Appeal  from  District  Court,  Socorro  Coun- 
ty; M.  C  Mechem,  Judge. 

Action  by  Elf^o  Baca  against  John  Flein- 
Ing.  Demurrer  to  complaint  filed  under 
atipolatlon  was  overruled,  and  motion  to 
strike  out  an  amended  and  supplemented  com- 
plaint was  denied,  and  judgment  for  plain- 
tur,  and  defendant  appeals.    Reversed  and 
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remanded,  wiOi  InatmctSona  to  soataln  the 

demurrer. 


George  C.  Taylor,  of  Albuquerque,  for  ap- 
pellant 

M.  C.  Splcer,  of  Sotiorro,  for  aj^llee. 

ROBERTS,  J.  On  September  3,  1917,  ap- 
pellee filed  a  complaint  In  the  district  court 
of  Socorro  county,  In  wblch  be  sought  to  re- 
cover damages  from  aiqi^ellant  for  breach  of 
an  oral  warranty  alleged  to  have  been  made 
upon  the  purchase  by  appellee  from  appel- 
lant of  a  Saxon  four-pasuenger  automobile. 
In  his  complaint  he  alleged  that  he  purchased 
the  machine  on  June  27,  1917,  under  an  oral 
contract  by  which  he  agreed  to  pay,  and  did 
pay,  the  sum  of  $1,100;  that  the  automobile 
was  warranted  by  appellant  to  be  free  from 
defects  in  material  and  workmanship,  and 
that  the  appellant  warranted  said  automo- 
bile agalost  breakage  of  any  of  its  metal 
]>arts  for  the  period  of  one  year;  and  that 
appellant  then  and  there  agreed  to  replace 
and  make  good  any  metal  parts  of  said  auto- 
mobile breaking  down  under  normal  use  for 
a  period  of  one  year  from  the  date  of  sale. 
This  was  followed  by  an  allegation  that  on 
the  22d  day  of  August,  1917,  plaintiff  was 
using  the  automobile  with  ordinary  care,  and 
that  the  following  parts  of  said  aut<mioblle 
were  broken,  to  wit,  the  cylinder  block,  a 
valve  push  rod.  a  valve  spring,  valve  lock, 
and  the  crank  case,  leaving  said  automobile 
useless  and  In  a  worthless  condition;  that 
demand  was  made  upon  the  tippellant  to 
replace  the  broken  parts,  which  was  refused. 

Thereafter,  aa  the  2d  day  of  Mar<di,  191S, 
appellee  filed  an  amended  and  supplemental 
complaint,  in  which  he  alibied  that  the  con- 
tract for  the  purchase  of  the  machine  was 
in  writing,  attaching  to  his  comi^aint  as 
Exhibit  A  the  written  contract,  which  shows 
that  the  contract  la  question  was  a  con- 
ditional sale  contract,  under  which  app^ee 
had  paid  $300  in  cash,  and  had  agreed  to 
pay  the  remaining  $800  Id  installments,  evl- 
deuced  by  three  promissory  notes,  the  first 
of  which  fell  due  August  1st  thereafter, 
amounting  to  $200;  that  title  to  the  auto- 
mobile was,  retained  by  the  appellant,  and 
was  to  remain  in  the  ai^lant  until  the  full 
payment  of  the  purchase  price,  together  with 
any  notes  given  therefor  or  any  judgment 
rendered  thereon.  It  was  admitted  In  the 
complaint  that  appellee  had  not  paid  the  Au- 
gust Installment,  or  the  other  payments  as 
they  became  due,  but  the  complaint  proceed- 
ed upon  the  theory  that,  as  appellant  had 
sued  appellee  in  the  district  court  of  Ber- 
nalillo county  in  October,  1917,  and  secured 
a  judgment  on  the  notes,  the  effect  of  the 
suit  and  the  reduction  of  the  notes  to  Judg- 
ment was  to  vest  the  title  to  the  machine  in 
appellee.  The  amended  and  supplemental 
complaint  alleged  that  the  appellant  as  an 
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Inducement  to  tbe  appellee  to  enter  Into  the 
written  contract,  orally  made  the  warrau- 
ties  set  oat  and  alleged  in  the  original  com- 
plaint and  hereinabove  set  out  Breach  of 
warranty  was  alleged,  and  damages  in  the 
Bum  of  11,100  asked,  and  further  damage  la 
the  sum  of  $45  for  expenses  Incurred  by  ap- 
pellee In  transporting  his  family  from  the 
place  where  the  automobile  broke  down  to 
Albuquerque,  the  home  of  appellee. 

Appelant  filed  a  motion  to  strike  out  the 
amended  and  supplemental  complaint  on  the 
ground  that  It  attempted  to  state  a  cause 
of  action  entirely  new  and, distinct  from  that 
attempted  to  be  set  out  in  the  original  com- 
plaint, and  that  the  same  was  entirely  in- 
ccmsistent  with,  repugnant  to,  and  contradic- 
tory of,  said  original  complaint  Other 
grounds  were  also  stated  in  the  motion.  A 
stipulation  was  entered  into  betweai  counsel 
for  appellee  and  appellant  In  the  lower  court 
by  which  it  was  agreed  that  appellant  should 
file  a  demurrer  to  the  complaint,  and  that 
both  the  demurrer  and  motion  should  be  pre- 
sented to  the  court  at  the  same  time,  but  that 
appellant  should  not  sacrifice  any  of  his 
rights  under  the  motion  to  strike  by  reason 
of  filing  the  demurrer.  Thereafter,  and  on 
the  same  day,  a  demurr^  was  filed,  the  two 
main  grounds  of  which  may  be  summarized 
as  follows: 

First  That  the  complaint  failed  to  state  a 
caiise  of  action  because  it  i^owed  upon  Its 
face  that  apptiUee  had  no  title  to  the  automo- 
bile at  the  time  the  amended  and  Bapidemen- 
tal  complaint  was  filed. 

Second.  That  said  alleged  oral  warranty 
and  agreement  contradicted,  varied,  abrogated 
and  modified  the  written  contract  attached  to 
the  complaint  marked  "Exhibit  A"  and  made 
a  part  thereof. 

Both  tlie  motlqn  to  strike  and  the  demurs 
rer  were  overruled  by  the  court,  and,  apx)d- 
lant  falling  to  plead  further,  proof  wds  heard, 
and  Judgment  was  entered  for  appellee  In 
the  sun  of  91.146,  to  review  which  this  appeal 
Is  prosecuted. 

The  first  ground  of  llie  demurrer  presents 
a  very  interesting  qnestlon,  upon  which  the 
courts  do  not  appear  to  be  in  harmony.  It 
is  not  neoessary,  however,  that  It  should  be 
considered  and  decided  in  this  cas^  because 
tile  second  ground  stated  was  well  taken,  and 
ttie  demurrer  should  have  been  sustained. 

[1  ]  It  is  well  settled  that  where  the  terms 
of  a  written  contract  are  slloit  as  to  the  sub- 
ject-matter of  a  pand  contempcHnneons  agree- 
m^t  and  such  parol  agreem^t  does  not  con- 
tradict the  terms  of  the  written  contract,  the 
par^  may  recover  for  a  breach  of  such  parol 
agreement  and  the  proof  of  Its  contents  Is 
admissible.  Lock  ▼.  Murdock,  20  N.  M.  622. 
151  Pac.  298,  L.  R.  A.  lAlTB,  267.  But  auch 
parol  agreement,  to  be  enforceable,  must 
be  in  respect  of  a  matter  distinct  from  that 
covered  by  the  written  contract,  and  a  party 
to  audi  a  contract  cannot  by  parol  set  up 


In  the  guise  of  a  separate  contract  SMne- 
thing  which  devitalizes  the  writing  and 
changes  or  aborts  the  stated  purpose  thereof. 
BUur  Motor  Lighting  Co.  v.  Eclipse  Motion 
Ck>.,  248  Fed.  600,  156  0.  C.  A.  298;  Selts 
V.  Brewers,  etc.,  Co.,  141  U.  S.  610,  12  SapV 
Ct  46,  35  Ia  Ed.  837 ;  Harrison  v.  Fortlage 
Co.,  161  U.  S.  67,  16  Sup.  Gt  488,  40  L.  Bd. 
616;  Cafil8(A  T.  Humble;  261  Fed.  1,  163 
C.  C.  A.  251;  McAIeer  v.  U.  S.,  160  U.  S.  424, 
14  Sup.  Ct  160,  87  L.  Ed.  1180. 

In  ElUott  on  Gmtracts.  vol.  2,  S  1683,  the 
author  says: 

.  "Parol  evidence  of  a  distinct  valid,  parol 
agreement  between  tlie  parties,  although  prior 
to  or  contemporaneous  with  a  written  contract 
is  not  excluded  by  the  rule  in  question  where 
it  does  not  In  any  way  vary  or  contradict  the 
writing,  and  tbere  are  cases  in  which  this  ia 
true,  although  the  parol  agreement  may  be  col- 
lateral to  the  written  contract  relate  in 
some  way  to  the  same  subject-matter,  at  least 
where  the  writing  is  silent  upon  the  subject 
and  the  parol  agreement  does  not  appear  to  be 
so  closely  connected  with  the  matter  of  the 
written  contract  that  it  should  be  deemed  to 
have  entered  into  the  negotiations  or  formed  a 
part  of  the  transaction  or  matter  of  which  tbe 
writing  was  intended  to  be  a  complete  and  final 
statement  But  a  complete,  valid,  written  eon- 
tract  merges  all  prior  and  contemporaneoua 
negotiationa  and  agreements  within  Its  purview, 
and  if  the  parol  agreement  te  not  really  collat- 
eral, but  is  an  elemmt  of  the  written  contract, 
or  tends  to  vary  or  contradict  tlie  same,  either 
In  its  eziweBfl  pntvidons  or  its  legal  import, 
it  Is  inadmipstble." 

In  Page  <hi  Oontncts,  toL  2, 1 122S;  the  au- 
thor eays: 

"An  alleged  collateral  contract  Is  as  unen- 
forceable when  Inconsiateot  with  the  legal  ef- 
fect of  the  written  provisions  as  when  it  is  in- 
consistent with  express  provisions." 

[2]  The  written  contract,  attadied  as  an 
exhibit  to  appellee's  complaint  was  quite 
lengthy,  and,  among  other  prorlBions,  con- 
tained tbe  following: 

"Said  purchaser  further  agrees  not  to  use 
or  permit  said  automobile  to  be  used  for  hire 
until  the  purchase  price  and  the  note  reivesent- 
ing  same  are  fully  paid,  and  to  use  said  antomo- 
bUe  at  all  time  daring  the  continuance  of  this 
contract  in  careful  and  prudent  manner,  to 
house  and  shelter  same  and  to  pay  any  and  all 
taxes  or  charges  which  may  be  levied  or  as- 
sessed thereon,  and  to  make  any  and  all  re- 
pairs thereon  which  may  be  necessary  to  keep 
said  automobile  and  its  attachment  and  equip- 
ment in  as  good  condition  as  they  are  now, 
necessary  use  and  wear  excepted,  and  to  keep 
said  automobile  attachments  and  equipment 
free  and  clear  ot  and  fw  any  and  all  Uesa  and 
incumbrances." 

By  the  written  ccmtract  appellee  mxdet- 
tO(A  and  agreed  to  make  any  and  all  repairs 
<m  the  machine  which  might  be  necessary 
to  keep  it  and  its  attachments  and  equip- 
ment la  as  good  condlUm  as  tbar  were  at  the 
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dxne  of  ttie  pnrchaae,  natnral  wear  and  tear 
excepted.  The  alleged  wral  warranty,  by 
whlcb  the  appellant  warranted  the  antomo- 
mobile  to  be  free  fran  any  and  all  defects 
in  material  and  workmandilp  and  against 
brealtage  of  any  of  its  metal  parts  for  a  pe- 
riod of  one  year,  appellant  agreidng  that  In 
case  of  a»  breakage  of  any  of  said  parts  to 
replace  tbe  same  at  bis  own  expense,  was 
wholly  iBconslatent  with  tbe  l^ial  ^fect  ot 
the  written  centxaet  by  wbldi  aiq>^ee  agreed 
at  bU  expokse  to  replace  any  of  the  bnAm 
parts.  GoBseqaaitly  tbe  complaint  failed  to 
state  a  canse  of  action. 

A^ellee  to  sustain  his  aetloi  rdlea  upon 
the  mle  aaiunuwed  this  court  In  the  case 
of  Lock  Murdoch,  bnt  tbe  facts  are  quite 
dlffemt  In  that  case  tiie  written  contract 
was  absolutely  sUoit  as  to  the  stipnlatlon 
contained  In  tike  twal  agreemcait  whKii  was 
alleged  to  ihave  been  tbe  indncemait  for  en- 
tninff  Into  the  mitten  ooniract  Only  me 
quotation  need  be  glvai  from  the  case  re- 
ferred to  to  show  tbe  recognltlcm  by  the  court 
fai  ttiat  ease  of  flu  rule  allied  her&  Tbe 
court  quoted  with  approval  from  the  case  of 
Wets  Bbodlus,  87  Ind.  1^  44  Am.  Bep.  747, 
as  follows: 

"The,  contract  made,  the  promise  given  by 
either  'party,  as  exivesaed  In  the  writing,  can- 
not be  modified;  bat  further  or  additional  eon- 
■ideration  may  be  shown,  even  though  it  coo- 
■Uit  of  a  promiie  of  one  party  to  the  other,  if 
it  be  to  do  something  ontaide  of  and  so  far 
distinct  from  the  written  promise  or  contract 
as  that  the  latter  is  not  varied  or  modified." 

To  give  effect  to  the  oral  warranty  upon 
wblch  appellee  seeks  to  recover  In  this  case 
would  undoubtedly  yary  or  modify  the  wrlt- 
ten  contract,  for  Instead  of  appellee  keeping 
the  machine  in  repair  as  be  stipulated  In 
writing  that  he  would  do  at  bis  expense,  un- 
iAT  tbe  oral  agreement  tbls  duty  would  rest 
upon  appellant 

[3, 4]  While  this  disposes  of  the  case  and 
neeessltateB  a  reTersal,  it  may  not  be  Inappro- 
priate to  say  that  the  trial  court  was  likewise 
In  error  In  refusing  to  sustain  tbe  motion  to 
strike  tbe  supplemental  complaint.  The  snp- 
plemental  complaint  shows  upon  Its  face  that 
ai^Uee  had  no  cause  of  action  at  the  time 
of  filing  the  original  complaint,  because  at 
that  time,  under  any  view  of  the  case,  he 
had  no  title  to  tbe  automobile,  and  it  is  al- 
most universally  held  that  a  conditional  ven- 
dee cannot,  before  title  Is  vested  la  blm,  re- 
cover gen»al  damages  for  a  breath  of  war- 
ranty. See  note  to  tbe  case  of  Penser  v. 
Mardi,  Ann.  Oa&  1918B,  914.  And  It  Is  like- 
wise universally  held  that  an  original  com- 
plaint which  states  no  cause  of  action  can- 
not be  remedied  by  a  supplemental  complaint 
setting  up  matters  ttiat  have  occurred  since 
the  commencement  of  the  suit  SI  Cyc.  SM. 
Appellee,  howerert  says  that  appellant  waives 


hla  motion  to  stitke  by  flUng  a  demurrer. 
But  the  stipulation  was  to  tbe  contrary.  As 
the  case  Is  disposed  of  on  tbe  ruling  on  the 
demurrv,  no  further  consideration  need  be 
given  the  motion  to  strike. 

The  case  la  reversed,  and  remanded  to  the 
district  court  of  Socorro  county,  with  Instrue- 
tiona  to  sustain  the  demurrer  <n  the  grounds 
statad;  and  it  is  so  OTdered. 

PARKEB.  a  3^  and  BAYMOLDS,  J.,  con- 
cur. 


WTEJn  et  al.  v.  WTLSSi  PBBBfANia4T 
GAUPINO  GO.  (No.  4017.) 

(Supreme  Ooort  of  Montana.   Jan.  14,  V3S0.) 

1.  Good  wnx  «sb6(1)  —  Sau  ot  coBPOun 

STOOK  OABBIBS  GOOD  WILL. 

Where  a  stockholder  scUs  all  of  his  stock 
the  good  will  of  the  business  goes  with  it,  leav- 
ing  nothing  tangible  or  of  substance  upon  whit^ 
to  found  another  conBideration  touching  any 
part  of  the  same  subject-matter. 

2.  Good  wnx  An  vtammT  to  bttbi- 

Good  wiU  Is  not  a  thing  apart,  bnt  an  iatSr- 
dent  to  and  inhtrent  in  the  thing  itself— the 
buionesa. 

8.  Good  whx  —  OoaposATioN  bsook- 
Bouma  us  iro  aaiiuu  rnnaMr  xs  aooo 
wux. 

A  stockholder  in  a  corporation  haa  no  In- 
terest in  the  good  wUl  of  the  corporation  which 
he  can  sell. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; Ben  B.  Saur,  Judge. 

Action  by  William  W.  Wylle  and  JfAn  H. 
Wylle  against  tbe  Wylle  P«nnanait  Camping 
Company.  From  a  Jodgmait  In  fkvor  of 
plalntifFs  and  a  motion  denying  a  new  trial* 
defendant  appeals.  Judgment,  and  order  re* 
versed,  with  directions  to  dismiss. 

Day  ft  Mapes,  of  Helena,  for  ai^eUant 
Geo.  T.  Patten,  of  Bozeman,  and  Thos. 
McKee,  of  Los  Angles,  Cal.,  for  respondents. 

COOPER,  J.  This  action  arises  out  of  the 
following  agreemoit: 

"The  following  agreement  between  W.  W. 
Wylie  and  the  Wylle  Permanent  Camping  Com- 
pany, Bnccessors  to  the  Wylle  Camping  Com- 
pany, wltnesseth:  That  W.  W.  Wylie  hereby 
agrees  to  transfer  to  the  new  company  his  en- 
tire good  will  of  the  business  as  formerly  con- 
ducted by  him  and  promises  not  to  go  into  the 
Yellowstone  Park  In  bnsiness  for  himself  here- 
after. He  further  agrees  to  assist  tbe  company 
as  newly  organized  so  long  as  the  company's 
business  Is  conducted  after  the  same  or  like 
manner  ss  he  conducted  it,  or  while  maintain- 
ing the  Wylie  spirit.  In  consideration  for  snch 
services  or  any  further  service  for  the  good  of 
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the  company  not  liereiii  mentioned,  said  WrUe 
is  to  reodve  (f 1,000)  fifteen  hundred  dollars  ^er 
anniuB  payable  aemiaimaally  from  Janoary  1* 
1906,  as  long  as  mntaally  agreeable  to  the  par- 
ties hereto  signing. 

"'VntnesB  onr  eignatures  to  the  above  agree- 
ment, made  at  Helena,  Montana,  this  28th  day 
ot  December,  lOOS. 

"W.  W.  WyUe. 

"Wylie  Permanent  Camping  OonqHUiy,  . 
"By  A.  L.  Smith,  Secy." 

The  allegations  of  the  complaint  are: 
That  William  W.  Wylle.  from  the  year  1883 
down  to  and  Including  1906,  was  engaged 
in  conducting  tourists'  parties  through  the 
Tellawst<me  National  Park  by  virtue  of  a 
Uceise  Issued  to  him,  from  time  to  time,  by 
the  Interior  Department  of  the  federal  gov- 
ernment; that  In  the  year  1896  he  caused 
to  be  organized  a  corporation  named  the 
Wylie  Camping  Company,  sold  to  It  all  the 
equipment  previously  used  by  him  in  the 
ccmduct  and  maintenance  of  the  business, 
and  dnrlng  all  of  the  years  from  1896  to  and 
Inclndlnff  the  year  tdOS  "remained  In  actual 
and  personal  management  of  the  business," 
as  he  had  prior  to  Its  organization;  that 
later,  in  the  summer  of  1905,  he  sold  and 
disposed  of  all  of  his  shares  of  stock  In  that 
company  to  Harry  W.  C^d,  ot  Hel^a,  and 
Arthur  W.  Hiles,  of  Uvlngi^;  that  there- 
aftw  a  new  corporation  called  the  Wylie 
Permanent  Camping  Company  was  organized 
by  Child  and  Miles,  and  all  of  its  equipment 
was  turned  over  to  the  new  corporation; 
that  defendant,  in  violaHon  of  its  agreonen'^ 
has  failed  and  refused  to,  pay  plalntlfC  the 
installment  of  f 750  due  on'  July  1,  1908.  and' 
every  other  installment  due  thereafter  under 
its  terms.  The  prayer  is  for  judgment  in 
the  sum  of  912,000,  witti  tntereat  at  8  per  cent 
per  anninn  from  the  dates  the  several  In- 
Btallmoits  became  dne^  and  tat  costs. 

The  answs  consists  of  general  denials  and 
the  affirmative  allegation  that  the  agreement 
In  so  tAT  as  it  purported  to  be  a  sale  of  the 
good  will  of  the  business  was  witiiont  con- 
siderattfm  and  void.  The  new  matter  was 
denied  by  the  replication,  and  upm  the  is- 
sues thus  framed  a  trial  was  had  with  the 
aid  of  a  Jury  and  evidence  adduced  on  be- 
half of  plalntlffa. 

W.  ytr.  Wylie  was  sworn  on  b^alf  of 
plalntlffa;  his  tcstimtmy  toidlng  to  prove 
his  conduct  of  the  tourist  and  transportation 
business  In  the  Yellowstone  National  Park 
from  1883  dawn  to  the  time  of  the  sale  of 
fala  contract  vrittt  the  Wylle  Camping  Com- 
pany and  all  his  shares  of  stock  in  that  com- 
pany. He  testified  that  he,  together  with  his 
wife,  attended  to  corr^pondence  received  by 
him  from  the  time  of  the  making  of  the 
contract  as  late  as  1916,  and  encouraged 
tourists  to  go  with  the  new  corporation. 
He  further  states  that  he  was  not  called  upon 
to  perform  any  services  for  the  defendant 


after  August,  1907,  by  any  of  its  officers.  He 
testified  also  that  there  was  nothing  said  at 
the  time  of  the  sale  of  his  contract  and  his 
stock  in  the  old  company  concerning  the 
transfer  of  his  good  will  nor  his  llcraise,  or 
"anything  of  the  kind."  He  ac^owledged 
receiving  a  letter  of  date  August  29,  1007, 
from  Mr.  A.  W.  UUes,  the  presidoit  of  the 
new  company,  in  which  It  was  stated  that  his 
services  would  no  longer  be  needed,  and  In- 
closing check  "for  the  months  of  July  and 
August,"  and  that  on  September  1,  1907,  he 
replied  thereto  statlnc,  "Xou  will  see  by  read- 
ing the  contract  for  yearly  salary  that  it  was 
made  for  good  will  of  business,"  and  protest- 
ing ttiat  he  could  "not  be  cut  off  In  this 
abrupt  manner." 

At  the  dose  of  plaintiff's  testimony  a  mo- 
tion for  a  nonsuit  was  overruled.  The  de- 
fendant refused  to  offer  any  testimony,  con- 
tending that  only  questions  of  law  were  left 
for  determination  and  that  a  verdict  should 
be  directed  for  either  the  plaintiffs  or  the 
defendant.  In  response  to  the  court's  direc- 
tion, a  v^dict  In  the  sum  of  (16,480  was  re- 
turned by  the  jury,  and  Judgment  entered  for 
that  amount  vrith  Interest  A  motion  for 
a  new  trial  was  overruled,  and  the  case  Is 
here  on  a]^>eal  from  the  Judgment  and  from 
the  ordiac  denying  defendant's  motion  tot  a 
new  trial. 

It  la  asserted  by  app^aut  that  the  contract 
Is  in  violation  of  secttons  00B7  and  6058  of 
ttie  Bevlsed  Codes,  and  therefore  tiM;  that 
W.  W,  Wylle  bad  no  vendU>le  Interest  to  sell, 
and  hence  that  the  Instrument  sued  on  was 
void  for  lack  ot  consideration;  that  being 
terminable  at  the  will  oi  either  party,  it  was. 
by  the  letter  of  August  27,  1907,  from  the 
presldeut  of  defendant  ooiporatiut  to  W.  W. 
Wylle,  ended;  that  the  action  is  barred  by 
the  statute  of  llmitatiois;  and  ^t  the 
evldmce  Is  insufficient  to  sustain  the  Judg- 
ment. 

CI]  In  the  detenninatloa  of  this  appeal  our 
deciston  will  be  made  to  rest  iqton  the  prln- 
cl[de  that  where  a  stockholder  sdla  hla  stodk 
the  good  will  of  the  business  goes  with  It 
leaving  nothing  tangible  or  of  substance  vpoa 
which  to  found  another  cwslderatlon  touch- 
ing any  part  of  the  same  subject-matter,  if 
that  be  Bo^  all  the  other  questions  of  law  and 
fact  tere  presrated  are  subordinate  to,  and 
controlled  completely  by,  that  Issue. 

[2]  It  may  be  conceded,  as  respondent  in- 
sists, that  the  good  will  of  a  business  is  the 
expectation  of  continued  patronage  (Rev. 
Codes,  8  4566) ;  is  property  subject  to  owner- 
ship and  capable  of  being  transferred  (section 
4567);  and  that  one  who  sells  the  good  will 
of  a  business  may  agree  with  the  buyer  to 
refrain  from  carrying  on  a  similar  business 
within  a  specified  territory,  bo  long  as  the 
buyer,  or  any  person  deriving  title  to  the 
good  will  from  him,  carries  on  a  like  business 
therein  (Bectlon  50118) ;  but  still,  the  respcmd- 
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art  bavbic  flMretofore  at  tbe  same  time  and 
In  the  aame  transaction  sold  "Qie  contract" 
as  wen  as  bla  "ahares  of  stwik  In  tbe  <Ad 
corporatJon,"  be  separated  himself  from  and 
parted  with  the  good  will  and  deUyerod  him- 
self of  all  he  had  to  transfer.  Good  will  Is 
not  a  thing  m>art,  but  an  Incident  to  and 
Inherent  In  the  thing  Itself— the  business, 
niat  Hr.  WyVIe  had  but  one  thonsfht  con- 
cerning the  disposal  of  the  good  win  Is  clouv 
ed  of  doubt  by  the  statement  In  hla'  letter  of 
Septanber  lat,  wherein  he  statei^  "Ton  will 
see  by  reading  the  ctmtract  for  yearly  salary 
tbat  It  was  made  for  good  will  of  budneas;" 
and  hla  oral  testimony  vpoa  the  trial,  glTlng 
upresslon  to  the  same  tlHnicht  in  the  fidlow- 
Ing  langnage : 

"I  asked  Mr.  Ghild  what  he  expected  of  me 
m  the  nature  of  daties.  He  said  repeatedly, 
1  e^ect  no  aerrices  from  yoo;  I  do  not  care 
if  yon  dm^t  torn  a  hand  0Ter-4f  yon  and  Mrs. 
Wylie  would  Uke  to  go  up  and  tide  around  tibe 
Park  once  in  a  while,  we  would  be  glad  to  have 
you  do  it;  bnt,  otherwise,  all  that  we  want  is 
your  good  will  and  that  yoo  stay  out  of  the 
bnsinesa;'  that  is  the  object  of  this  writins. 
At  the  dose  of  the  conversation  I  took  my  copy 
of  the  contract  and  left  *  *  *  But  my  un- 
derstanding an  tha  lime  of  the  valne  they  were 
setting  was  for  ma  keeping  ont  of  the  Park 
and  for  the  good  will  and  use  they  were  mak- 
ing <rf  my  name.  *  *  *  Q.  The  aerrices 
which  you  rendered  In  forwarding  these  letters 
to  people  telling  or  suggesting  to  them  how 
they  should  go  or  how  to  arrange  parties  and 
things  of  that  kind — those  Berrices  were  com- 
paratirely  insignifi^pant?  A.  Not  insignificant, 
but  not  what  I  bring  this  suit  for.  Q.  Yon 
don't  mean  to  tell  this  jury  that  yonr  services 
in  forwarding  letters  uid  recommending  people 
to  visit  Yellowstone  Park  by  the  Wylie  way  is 
worth  91,500  a  year,  do  you?  A.  Hardly  that." 

This  testimony  plainly  Indicates  that  the 
sale  of  the  good  will  alone  was  regarded  by 
him  as  the  essential  elem«it  of  the  contract 
soed  oa. 

"  'Good  win'  can  only  exist  in  connection  with 
tn  eziating  and  growing  business,  and,  when 
applied  to  a  corporation,  is  only  an  intangible 
asset,  dependent  on  the  corporate  existence, 
and  is  appurtenant  to  the  corporation  as  such, 
has  no  independent  existence,  and  constitutes 
an  elemrat  of  Talne  in  connection  with,  bnt 
not  apart  from,  the  eorporatitm  and  ita  busi- 
ness." In  re  Stevens,  46  Uisc.  Bep.  CSS,  649, 
K>  N.  T.  Sopp.  297,  318. 

In  Menendez  v.  Holt  12S  C.  S.  521,  S22.  9 
Sup.  Ct  143,  32  L.  Bd.  526.  Mr.  Chief  Jus- 
tice Foller,  speaking  of  the  deflnitloa  of 
"good  wiU,"  has  this  to  say : 

"Good  will  was  defined  by  Lord  Eldon,  in 
CruttweU  v.  Lye,  17  Tes.  335,  346,  to  be  'noth- 
ing more  than  the  probability  that  the  old  cus- 
tomers will  resort  to  the  old  place*;  but  Vice 
Chancellor  Wood,  in  Cbnrton  t.  Douglaa,  John- 
son, V.  C,  174,  188,  says  it  would  be  Uking 
too  narrow  a  view  of  what  la  there  laid  down 
by  Lofd  Bldon  to  eimftie  ft  to  that,  bat  that  it 
■Dost  mean  eTery  podtlve  advantage  that  has 


been  acquired  by  the  old  firm  in  the  progress 
of  Its  business,  whether  connected  with  the 
premises  In  which  the  business  was  previously 
carried  on,  or  with  the  name  of  the  late  firm, 
or  with  any  other  matter  carrying  with  it  the 
benefit  of  the  business.  It  may  be  that  where 
a  firm  is  dissolved  and  ceaaes  to  exist  nnder 
the  old  name,  each  of  the  former  partners 
would  be  allowed  to  obtain  Ids  share*  in  the 
good  win,  so  far  as  that  might  consist  in  the 
use  of  trade-marks,  by  continuing  such  use  in 
the  absence  of  stipulation  to  the  contrary;  but 
when  a  partner  retires  from  a  firm,  assenting 
to  or  acquiescing  in  the  retention  by  the  other 
partners  of  possession  of  the  old  place  of  busi- 
ness and  the  future  conduct  of  the  business 
by  them  under  the  old  name,  the  good  will  re- 
mains with  the  latter  as  of  course." 

In  the  later  case  of  Metrt^lltan  Bank  v. 
St  Louis  Despatch  Co.,  149  U.  S.  446,  IB  Sap. 
Ot  (U8,  37  U  Ed.  799.  Chief  Justice  Fuller 
further  says  upon  the  same  subject: 

*^t  Is  tangible  only  as  an  Inddent  as  con- 
nected witii  a  going  concern  or  business  having 
locality  or  name,  and  is  not  snsceptlhle  of  be- 
ing d^osad  of  Independentiy." 

Mr.  LIndley  In  his  work  on  Partnership 
ToL  2,  p.  439,  says: 

**It  is  plain  that  good  will  has  no  meaning 
except  in  connection  with  a  continoing  bnal* 
nesa." 

See,  also,  Story  on  Partnership,  par.  90; 
Parsons  (m  Partnership  (4th  Ed.)  {  181. 

The  Court  of  Appeals  of  the  IMstrict  ot 
Columbia,  In  Mayer  v.  Virginia,  etc.,  Co.. 
36  App.  D.  C.  426,  in  speaking  on  this  same 
subject,  states  that— 

"Good  will,  like  a  trade-mark,  is  but  an  ind- 
dent to,  and  can  have  no  existence  apart  from, 
the  businesB  in  which  it  had  Its  origin.  •  «  • 
In  this  case  the  Southern  Fertilizing  Company 
wound  np  its  affairs  and  abandoned  its  busi- 
ness. Necessarily,  Ita  good  will  became  extinct 
There  was  nothing  tangible  to  which  it  m^bt 
attach.  What  is  included  under  the  term  'good 
will'  'varies  almost  in  every  case,  but  it  is  a 
matter  distinctly  appreciable,  which  may  be 
preserved  (at  least,  to  some  extent)  if  the  busi- 
ness be  sold  as  a  going  concern,  but  which  ia 
wholly  lost  if  the  concern  is  wound  up,  its  lia- 
bilities discharged,  and  ita  assets  got  In  and 
distributed.'  Wedderbum  t.  Wedderbum,  22 
Beav.  84." 

The  law,  as  laid  down  in  12  R.  O.  par.  9. 
966,  Is  that— 

"Where  a  contract  for  the  sale  and  transfer 
of  a  business  omits  to  mention  the  good  will, 
the  presumption  is  tbat  it  was  the  intention  of 
the  parties  tliat  the  good  will  should  pass  with 
the  other  assets.  This  necessarily  results  from 
the  fact  tbat  the  good  will  cannot  eziat  except 
in  connection  with  the  business." 

See,  alsoi  20  Cyc.  127B-1282,  tlUe  "Good 
Will" ;  Am.  &  Eng.  Ency.  of  Law,  title  "Good 
WIU,"  1085-1092. 

[3]  It  seema^  toc^  to  be  the  law  that  a 
stockholder  In  a  eoiporation  has  no  interest 
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In  the  good  will  of  the  corporation  which  he 
can  sell.  12  B.  C.  U  p.  883.  Tbia  se^s  to 
be  the  holding  of  the  Saiveme  Court  of  Cal- 
ifornia. In  Merchants  Ad-algn  Go.  t.  Ster- 
ling, 124  Cal.  429,  fi7  Pac.  468,  46  L.  R.  A. 
142,  71  Am.  St  Rep.  94;  X>odge  Stationery 
Co.  v.  Dodge,  145  Cal.  880,  78  Pac.  879,  con- 
struing Code  sections  of  that  state  Id^- 
tlcal  with  our  sections  6057  and  fiOGS,  Be- 
Tlsed  Codes. 

For  these  reasons  the  conclusion  must  be 
that  whatever  of  good  will  W.  W.  Wylle 
possessed  was  Incidental  to  the  corporate 
business  and  accompanied  the  transfer  to 
Messrs.  Child  and  Miles  of  his  contract  with, 
and  his  stock  in,  the  Wylle  Camping  Com- 
pany. Upon  this  ground  alone  the  action 
loses  its  foundation  and  mnst  fall. 

Counsel,  however,  insists  that,  having 
accepted  the  services  of  Mr.  Wylle,  appellant 
cannot  now  escape  liability  for  the  services 
rendered.  This  conteuUoa  sets  at  naught  his 
positive  declaration  in  the  letter  of  Septem- 
ber 1.  1007,  addressed  to  Mr.  Miles,  that  "the 
contract  for  yearly  salary  was  made  for  good 
will  of  the  business,"  as  well  as  Ills  emphatic 
atatemoit  upon  the  witness  stand  that  the 
METlces  rendered  were  "not  what  I  bring 
Uils  suit  for."  Whether  his  procrastination 
for  a  period  of  more  than  eight  years  in  see- 
ing redress  is  an  addititmal  reason  why  the 
Judgmrat  cannot  stand  need  not  now  be  de- 
1»mitaied. 

HbB  JudgDUDt  of  Qu  district  court,  under  a 
contract  uncerteln  la  terms  and  Indeflnlttt  to 
dmmtiim.  Imposes  nptm  appellant  an  iMiga- 
tlon  to  pay  respondent  ^^KN)  par  annum 
until  sncb  time  as  Mr.  Wylle  should  consent 
to  his  own  discharge.  The  Impoaititm  of  that 
bovdea  upon  appellant,  we  are  satiafled  after 
a  careful  reviefw  of  the  whole  case,  was  as 
Ult  tiom  the  oontesmplation  o(  the  parties  at 
the  time  <tf  the  maUng  of  the  contract  as 
it  Is  .frtthout  the  purview  of  the  law  upon  Ihe 
subject 

The  Ju^iment  and  order  are  reversed,  with 
directions  to  dismiss  the  action. 
Beversed  and  remanded. 

BBAMTLY,  O.  J.,  and  HOLLOWAX, 
MATTHEWS,  and  HTTBLT,  JJ.,  concur. 


HANSEN  r.  POCK.    (No.  405&> 
(Soprcme  Court  of  Montana.    Jan.  2,  1920.) 

1.  PHYSlOIAIfS  AND  SUBOEONS  «=!>18(8)— Evi- 
DSnCE  SHOWING  PHTSIOIAN  LIABLE  FOB  lU- 
FBOFEB  DIAONOeiS  AND  LACK  Of  SKILL. 

BvideDC8  held  to  sustain  verdict  against  a 
Chinese  physidan  who,  uptm  being  consulted 
by  victim  of  tuberculosis,  made  merely  a  sn- 
perfidal  dlaenosia,  isforming  patient  that  his 


trouble  was  but  a  disease  of  the  Iddnws,  and 
who  advised  patient  to  discard  diet  prescribed 
by  other  pbysidans  and  to  take  herbs,  to  par 

tient's  detriment 

2.  Phtsioians  and  bubgxohs  «3l4<4)— Par- 

SICIAN  RBQUIBSn  TO  BXXBCUH  OABV  AND 
SKILL  EXEBCISED  BT  OTHER  raTSICZAEIB  OV 

QOOD  STANDINQ. 

When  one  fiolds  himself  out  as  a  physician 
or  surgeon,  whether  licensed  or  not  Bud  ac- 
cepts employment  as  such,  he  assumes  toward 
the  patient  the  obligation  to  exercise  sndi  rea- 
sonable care  and  skill  in  that  behalf  as  is  usaal- 
ly  exercised  by  physicians  or  smveons  of  good 
standing  of  the  same  vstem  or  sctiocd  ot  prac- 
tice in  the  communit?  in  which  he  resides,  liv- 
ing dne  regard  to  the  cmditiea  of  medical  at 
surgical  adsnce  at  that  time. 

3.  Phwcuiw  ahd  bdbqxoitb  ^18(11)— 92r 

500  TKBOIOr  BSLD  ■XCMBIVK  ZH  HAIiiPRAO- 
XICB  OABB. 

In  action  against  phystdan  fbr  lack  of  skill 

ud  care  and  improper  diagnosis  of  plaintiff 
who  was  saffering  from  tabercuioais,  where  evi- 
dence though  not  very  satisfactory  as  to  the 
amount  of  damages  to  whidi  plaintiff  was  en- 
title proved  that  he  suffered  some  injury,  ver- 
dict of  ^000  was  enessive. 

4.  Afpbai.  Am  nsoB  ^»221— Vkbdbjt  wzzx 

HOT  BE  DIBTnBBBD  OK  OEOUm  THAT  IT  WAB 
EXCESSIVE  WBXn  ROT  OOMVUZXEn  Ot  OH 
8UQH  OBOUND. 

On  i^iysldan'B  appeal  frmn  Judgment  for  pa- 
tient In  action  for  ftulure  to  exercise  proper 
care,  where  no  complaint  is  made  as  to  damages 
awarded,  appellate  court  though  believing  ver- 
dict excessive,  will  not  disturb  it 

Aroeal  from  District  Court  Silver  Bow 
Ooonty;  Joe.  a  &nlth,  Presldlne  Judge. 

Action  by  Basmus  Hansen  against  Huie 
Pock.  From  Judgmoit  fbr  plaintiff,  and 
from  order  daiylng.  new  trial,  defeidant  ap- 
peals. After  death  of  plalntifl,  pending  ap- 
peal, Minnie  Hansen,  executrix  of  the  estate 
of  Basmus  Hansen,  deceased,  was  duly  sub- 
stituted as  respondent  Affirmed. 

W.  B.  Carroll,  of  Butte,  and  W.  D.  Rankin, 
of  Helena,  for  appellant 

W.  E.  Ke^ey,  of  Deer  Lodge,  Oanning  & 
Geagan,  of  Butte,  and  E.  P.  Kelly,  for  re- 
spondent, 

BRANTLY,  a  J.  Action  by  Basmus  Han- 
sen to  recover  damages  alleged  to  liave  been 
suffered  by  him  through  negligent  and  care- 
less treatment  by  the  defendant  who  is  a 
Chinese  herb  doctor  and  physician.  From  a 
Judgment  In  favor  of  Hansen  and  from  an 
order  denying  a  new  trial,  defendant  has  Bp- 
pealed.  Aft«  the  cause  was  removed  to  this 
court,  Hansen  died,  and  the  name  of  Minnie 
Hansen,  his  executrix,  was  substituted  as 
jdalntlfl  In  his  stead. 

For  some  20  years  prior  to  August  1^  1913, 
Hansen  had  been  suffering  from  pulmonary 


^aspor  otber  caaea  see  same  topic  and  KET-NUMBER  In  all  Kev-Numbered  Dlge«U  and  Indexes 


Digitized  by 


Google 


Mont)  HANSEN 

(IIT 

tuberculosis,  so  that  fhe  dlMaw  bad  become 
chrcMilc.  From  time  to  time  he  had  been  un- 
der the  can  of  Tarknia  regular  physicians  at 
Deer  Lodges  near  v^ildi  place  he  resided  on 
a  farm,  and  of  spedalists  who  resided  in  St 
Lonla  and  Kansas  CSty,  Uo.,  to  whom  he  had 
gone  lufBing  to  be  cured.  These  had  all  pur- 
sued subBtantlaUy  the  same  course  of  treat- 
meaat  iHreacribing  creosote  and  cod  liver  oil 
In  varying  proportioas,  but  none  of  them 
held  ODt  to  Hansen  liope  of  complete  recov- 
ery, advlatng  him  that  their  treatment  would 
serve  only  to  diedE  the  progress  of  the  dis- 
ease and  pediaps  prolong  his  life.  In  1910 
he  was  nnder  the  care  of  Dr.  Dye,  of  Deer 
Lodge;  but,  concluding  that  be  was  not  be- 
ing b«teflted  Dr.  Dye's  treatmmt,  he  ceas- 
ed to  employ  Um  and  was  not  thereaf  un- 
det  the  care  of  any  physician  until  August 
16,  191S,  when  be  employed  the  defendant 
Gradually  he  had  growj^  weaker  fn»n  the 
ravages  of  tbe  disease,  until  be  had  ceased 
active  work  aa  bis  fsrm.  He  had  at  times 
expectorated  srane  Uood,  but  had  not  suffer- 
ed fram  honorrhage  until  August  IBth,  when 
he  had  one  of  some  violence.  He  was  much 
discouraged  by  this  and  detmnlned  to  con- 
sDlt  fbe  defendant  He  was  induced  to  do 
thla  by  having  hla  attrition  accidentally 
called  to  the  following  advertisement  pub- 
lished in  tbe  Butte  Evening  News,  of  that 
date: 

"Dr.  Hnie  Poc^.  Professional  services  to  tb« 
pablit^  and  a  gaaraoty  of  a  sure  cure  tor  all 
kinds  of  diaeases,  taiclnding  chronic  cases  of 
long  standiag.  Also  all  complaints  and  weak- 
neases  entirely  cured.  No.  227,  S.  Main  St., 
Ind.   Phone  B162." 

On  Angust  16th  he  went  to  Butto  In  com- 
pany with  his  wife,  and  to  defendant's  place 
of  bnstoess,  where  the  latter  conducted  a 
store  as  w^  as  gave  treatment  to  those  who 
went  there  tor  that  porpose.  'Fhe  defendant 
examined  blm  superfldally  by  feeling  his 
pulse  and  Inspecting  hla  tongue,  though  Han- 
sm  gave  him  a  history  of  his  case,  telling 
him  that  he  had  suffered  from  hemorrhages 
due  to  tnbercoloela.  The  defendant  made  no 
examination  of  his  lungs,  nor  did  he  test  his 
sputum  or  urine,  Infomdng  blm  that  hla 
trouble  was  not  tuberculosis  but  a  disease  of 
the  Kidneys  which  he  could  cure.  Hansen 
thereupon  put  himself  under  defendant's 
care  for  treatment  He  thercaf t«  took  tbe 
medidne  prescribed  by  tbe  defendant  pre- 
pared from  herbs  which  defendant  stated 
had  bden  brought*  from  China.  He  was  re- 
quired to  visit  defendant's  place,  first  every 
third  day,  then  every  fourth,  and  finally  ev- 
ery tenth  day.  These  visits  continued  until 
March  6,  1914,  when  Hansen,  realizing  that 
though  be  bad  not  thereafter  suffered  from 
hemorrhage,  his  condition  was  not  being  Im- 
proved, but  that  on  the  contrary,  he  was 
growing  weaka,  ceased  to  visit  tlw  defend- 
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ant  and  to  take  the  medicine  fiumlshed  by 
him. 

The  comtfalnt  chargea; 

That  defendsnt  having  entared  upon  the  em- 
ployment "did  not  use  doe  and  proper  care 
or  dilll  in  endeavoring  to  cure  plaintiff  from 
the  said  disease  or  malady,  to  wit,  tnbcrculosis 
or  consumption,  in  this:  That  whereas,  tlie 
plaintiff  was  then  and  there  Buffering  with 
what  is  commonly  known  and  designated  by 
physicians  as  a  dironic  disease  or  malady  of 
tuberculosis  or  consumption,  tbe  defendant 
treated  the  plaintiff  for  a  kidney  disease  or 
disorder,  and  oontlnnoualy  so  treated  the  idaii^ 
tiff  for  said  kidney  disease  or  distnxler  from 
the  16th  day  of  August  1813,  to  on  or  sboat  die 
6th  day  of  Hardt,  1914,  indusive;  that  ex- 
cept as  a  result  of  tuberculosis  or  consumption, 
the  plaintiff  was  not  at  any  of  the  time  above 
mentioned  suffering  with  any  •  •  •  disease 
or  disorder ;  that  •  •  •  through  lack  of  care 
and  attentioQ  to  the  disease  or  malady  with 
which  plaintiff  was  then  suff^ing,  this  plain- 
tiff well-nigh  died,  and  the  ravsges  of  consump- 
tion or  tubercolosis,  having  gone  on  nnchecked 
in  plaintiff's  body,  made  the  plaintiff  so  weak 
that  he  was  unable  to  stand  or  walk  without 
assistance." 

The  defendant  In  his  answer  admitted  that 
he  bad  been  employed  by  platotlff,  that  he  had 
Informed  blm  that  he  was  affected  by  a  dis- 
ease of  the  kidneys,  and  that  he-  could  cure 
him  provided  he  would  follow  defendant's 
prescribed  source  of  treatmrat  for  a  suffi- 
cient Ittigth  of  time.  He  admitted  tbat  he 
bad  treated  plaintiff  during  the  time  alleged, 
but  denied  tbat  he  had  been  guilty  of  negli- 
gence or  that  he  had  failed  to  use  proper 
care  and  skill  In  doing  so.  As  an  affirmative 
defense  be  alleged.  In  substance,  that  for  more 
than  30  years  he  had  been  skilled  In  the 
practice  of  medicine  and  the  use  of  herb  c<Hn- 
pounds ;  that  his  knowledge  had  been  gained 
by  many  years'  study  In  the  schools  of  med- 
icine established  according  to  the  customs 
and  laws  of  China,  and  from  bis  practice; 
that  be  had  never  professed  to  practice  med- 
icine as  known  to  any  other  race  of  people, 
except  so  far  as  the  practice  pursued  by  him 
was  common  to  Chinese  methods  and  those 
of  established  achools  of  other  races ;  that 
plaintiff  consulted  him  with  actual  knowl- 
edge that  he  was  a  Chinese  i^stclan  and  so- 
licited his  services  and  skill  as  such,  and  not 
otherwise;  that  plaintiff  entered  Into  a  verb- 
al c(mtract  with  him  for  treatment  for  a  kid- 
ney disease  of  long  standing,  agreeing  that 
he  (plalntUf)  would  submit  to  the  treatment 
and  faithfully  use  the  compounds  prescribed 
by  defendant  for  a  period  of  time  sufficient 
to  enable  def«idant  to  effect  a  cure ;  that  on 
or  about  March  16,  1914,  t^alntlff  voluntari- 
ly, and  without  notice  to  defendant  abandtm- 
ed  tbe  contract  and  through  his  own  &ult 
thereafter  ceased  to  receive  tbe  benefit  of  de- 
fendant's treatment ;  that  the  disease  was  of 
a  wasting  natore,  and,  being  of  long  stand- 
ing, required  treatment  for  a  mndi  longer 
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tbne  tban  tiiat  which  defendant  had  been 
pennltted  to  treat  It ;  and  that,  if  plaintiff 
had  been  Injnred  In  bis  healtb  or  had  soaer- 
ed  from  the  ravages  of  tuberculosis,  snch  re- 
snlt  was  caused  by  his  own  fault  in  failing 
to  follow  the  course  prescribed  by  defendant 

In  his  reply,  plaintiff  admitted  that  he  so- 
licited the  services  of  the  defendant,  with 
knowledge  that  he  was  a  Chinese  physician ; 
that  he  entered  Into  a  contract  with  him  for 
his  services  In  that  capacity,  and  acc^ted 
bis  treatment  until  be  voluntarily  ceased  to 
visit  him  and  to  use  the  compounds  prescribe 
ed  by  him.  The  other  allegations  be  put  in 
issue  by  general  denial. 

[1]  The  principal  contention  made  by  coun- 
sel is  that  the  evidence  does  not  Justify  the 
verdict  They  contend  that  testimony  of 
physicians  of  recognized  American  scbotrfs, 
Introduced  by  plaintiff,  that  d^endanf  s  diag- 
nosis and  treatment  could  not  be  Justified 
from  any  point  of  view,  was  not  snfiicleat  to 
convict  him  of  a  ladk  of  ordinary  care  and 
skill,  and  that,  if  this  be  conceded,  the  evi- 
dence otherwise  falls  to  show  that  plaintiff 
was  Injured.  This  contentltm  must  be  over- 
ruled. The  evidence  is  voluminous.  It  will 
not  be  necessary  to  set  It  forth  and  subject 
it  to  a  critical  analysis,  however,  for  the  rea- 
son that  the  salloit  facts  are  not  seriously 
controverted.  It  will  suffice  for  present  pur^ 
poses  to  state  generally  the  Inferences  which 
it  warrants  and  determine  whether,  under 
the  rules  of  law  applicable,  the  contoitlon  of 
counsel  Is  maintainable. 

It  is  admitted  by  the  pleadings  that  the 
lidaintifl  ^ployed  the  defendant  as  a  Chi- 
nese physician.  Defendant  alleged  that  the 
plaintiff  was  at  that  time  suffering  from  a 
kldn^  disease  and  thus  tendered  an  Issue 
nptm  the  question  whether  he  was  sufferbig 
from  chradc  tuberculosis ;  but  it  is  not  seri- 
ously omtroverted  In  the  evidence  that  plain- 
tiff was  suffering  fhim  this  disease,  nor  was 
there  any  evidence^  oUter  than  lhat  of  de- 
fendant, tbat  he  was  affected  with  any  other 
disease.  There  is  no  controversy  but  that, 
after  the  superficial  examlnatlcxi  described 
above,  the  defendant  directed  the  plaintiff  to 
discard  entirely  the  use  of  eggs,  chicken,  and 
milk  as  food,  which  had  theretofwe  been  his 
diet  and  also  to  refrain  from  drinking  cold 
water;  tbat  he  prescribed  a  concoctltm  of 
herbs  which  he  said  had  been  brought  from 
Ohlna.  requiring  plaintiff  to  take  it  dally  and 
to  visit  him  as  above  stated ;  that  the  plain- 
tiff remained  under  his  treatment  for  seven 
months ;  that  as  a  result  he  lost  fleeh,  until 
his  weight  had  decreased  25  pounds ;  that  he 
gradually  grew  weaker  nntll  he  walked  with 
difficulty  and  vras  confined  to  the  house; 
that  the  cough  whldi  accompanied  the  dis- 
ease grew  more  harassing;  tbat  after  he 
abandoned  the  treatment  he  put  himself  un- 
der the  care  of  Drs.  Orabb  and  Wlllard,  at 
Deer  Ijodge;   tbat  upon  examination  tfaer 
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found  him  suffering  from  no  disease  other 
than  tuberculosis,  and.  In  addition  to  the 
usual  remedies  resorted  to  to  check  the  dis- 
ease, they  prescribed  life  In  the  open  air  and 
plenty  of  wholesome  food.  Including  milk 
and  eggs;  that  he  thereupon  began  to  gain 
flesh  and  to  increase  In  strength  and  weight, 
a  condition  which  continued  until  the  time  of 
the  trial ;  that  there  Is  no  sucb  school  recog- 
nized as  a  Chinese  or  "eeneraUcm"  school, 
such  as  that  to  which  plaintiff  claimed  to  be- 
long, so  called  because  defendant  had  "inher- 
ited the  right  to  practice  from  his  grandfa- 
ther," having  established  rules  and  regula- 
tions ;  that  the  c<mcoctlon  of  herbs  adminis- 
tered by  him  had  only  a  cathartic  effect  and 
was  destitute  of  any  curative  virtue  what- 
ever for  tuberculosis  or  any  tendency  to  re- 
tord  its  progress,  but,  on  the  contraty,  aided 
the  disease  by  permitting  Ite  ravages  to  go 
gnc^iecked ;  and  that  this  mode  of  treatment 
naturally  resulted  In  injury  to  the  plaintiff. 
Though  the  defendant  testified  tliat  he  had 
had  loag  proration  by  study  In  China  and 
experience  by  extensive  practice  In  treating 
toberculosis,  his  testimony  failed  to  discl(»e 
any  established  rules  or  methods  of  practice 
which  he  observed  and  which  gnlded  him  In 
diagnosing  diseases  or  In  treating  them.  On 
the  contrary,  bis  testimony  discloses  that  be 
was  profoundly  ignorant  of  the  circulation  of 
the  blood  or  the  relations  of  the  various  or- 
gans of  the  body  or  their  several  functions 
or  where  the  pulse  Is  situated.  It  showed 
c<mclnslvely  that  be  was  simply  a  charlatan, 
vrltiiout  skill  or  sdentiflc  knowledge,  who 
made  It  bis  business  to  practice  upon  tlw 
ignorant  and  unwary  for  gain. 

[2]  It  Is  the  rule,  recognized  by  the  courte 
generally,  that  wh^  one  holds  himself  out 
as  a  physician  or  surgeon,  whether  licensed 
or  not,  and  accepts  emplc^meait  as  such  to 
treat  a  patient  he  assumes  toward  the  pa- 
tirait  the  obligation  to  exercise  sudi  reason- 
able care  and  skill  In  tbat  behalf  as  Is  usual- 
ly exercised  by  t>taysicians  or  aui^ecna  of  good 
standing,  of  the  same  system  or  school  of 
practice  in  tlJe  community  In  which  be  re- 
sides, having  due  r^rd  to  the  condition  of 
medical  or  surgical  sdmce  at  that  time. 
Pike  V.  Honsinger,  155  N.  T.  201,  4»  N.  B. 
760,  63  Am.  St  Rep.  656;  Nelson  t.  Harring- 
ton, 72  Wis.  091,  40  N.  W.  228,  1  li.  B.  A. 
719,  7  Am.  St  Rep.  900 ;  Longan  v.  Weltmer, 
ISO  Mo.  323,  79  S.  W.  655,  61  L.  R.  A.  969, 103 
Am.  St.  Bep.  578 ;  Force  v.  Gregory,  6S  Conn. 
167,  27  Atl.  1116,  22  I..  B.  A.  348.  38  Am.  St 
Hep.  371 ;  Small  v.  Howard,  128  Mass.  131« 
36  Am.  Bep.  368. 

"This  rule  is  elementary  and  has  Its  fbanda- 
tion  is  most  persuasive  considerations  of  publio 
policy.  Its  purpose  is  to  protect  the  health 
and  lives  of  the  pablic,  particularly  of  the 
weak  and  credulous,  the  ignorant  or  nnwary, 
from  the  anskilifulness  or  negligence  of  medical 
practitioners,  by  holding  sneb  practitioners  lia- 
ble to  raspood  in  dauutges  fm  the  resolts  of 
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their  mwMnftiTnwM  or  ne^igence.  Moreorer, 
it  is  a  rnle  wliich  the  bnr  hu  evdnd  ont  of 

the  relation  oi  pbysiuian  and  patient,  rather 
than  oat  of  any  particular  contract,  either  spe- 
ciflc  or  impUed,  In  fact  or  in  law-  That  rela- 
tion is  the  resnlt  of  a  conBeniraal  transaction 
that  need  not  be  a  ctmtract,  and  its  existence 
!■  a  qne8ti<m  of  fact  On  the  relation  of  physi- 
cian and  patient  there  is  predicated  by  the  law 
the  duty  of  the  phyiidan  to  ^nrdae  the  regnt 
■ita  Afll  and  aire,  and  soch  doty  le  affected 
not  at  all  by  the  fact  that  the  aerriee  rendered 
ia  gratnltous,  by  the  fact  that  the  physidan 
was  employed  by  a  third  person,  so  that  no 
contractual  rdation  existed  between  him  and 
the  patient."   21  R.  O.  L.  p.  379. 

The  rale  was  recognized  by  this  court, 
thonsh  not  stated  as  fully  as  above,  in  the 
case  of  Stevenson  t.  Gelsthorpe,  10  Mont  663, 
27  Pac.  4M.  It  win  be  otwored  that  nnder 
it  the  liability  ot  a  ph^idan  or  snrgetm  In 
any  partlcnlar  cam  la  to  be  determined  by  an 
answer  to  the  inquiry  whether  he  has  pur- 
sued the  rules  and  regnlati<»i8  of  the  sys- 
tem or  sdiool  to  which  he  belongs.  The  law, 
however.  Is  not  concerned  so  much  about  the 
school  to  which  he  claims  to  belong,  nor 
where  he  gained  tibe  qualifications  necessary 
to  enable  him  to  practice.  It  Is  concerned 
about  the  fideUty  with  which  he  has  met  Mb 
obligations,  and  whether  he  has  acquitted 
himself  in  the  treatment  of  the  partlcnlar  pa- 
tient, according  to  the  measure  of  the  stand- 
ard of  thfxe  ot  recognized  scbools  who  prao- 
tloe  In  the  same  or  similar  cmnmunltles. 

In  the  case  of  Nelson  t.  Harrington,  supra, 
the  court  was  called  on  to  decide  the  ques- 
tlon  whether  Mie  who  holds  faimself  ont  as 
a  clairvoyant  i^ysidan,  there  being  no  recog- 
nized school  designated  as  a  dairrt^ant 
school,  having  flxed  princlpleB  or  formulated 
rules  for  the  treatment  of  diseases,  should  be 
helA  to  the  standard  which  Is  applicable  to 
ordinary  physidans.  On  fills  iitbjeet  the 
court  said: 

'^o  coustitate  a  school  of  medicine  nnder 
this  rule,  it  most  have  rules  and  prindples  tor 
the  guidance  of  all  its  members,  as  respects 
pnncipleB,  diagnosis,  and  remedloB,  which  eadi 
aember  is  sunMsed  to  observe  in  any  give& 
esse.  Thus,  any  competent  practitioner  <tf  any 
given  school  would  treat  a  given  case  substan- 
tially  the  same  as  any  other  competent  prac- 
titioner of  the  same  sdiool  would  treat  it.  One 
school  may  bdleve  in  the  potency  of  drugs  and 
blood-Ietthig,  and  another  may  believe  in  the 
prindple  similia  simiUbus  curantur;  still  oth- 
ers may  believe  in  the  potency  of  water,  or  of 
roots  and  herbs;  yet  each  sdiool  has  its  own 
pecnliar  prindplca  and  mlcB  for  the  govern- 
ment of  its  practitiimers  in  the  treatmoit  of 
diseases.  Not  bo,  however,  with  clairvoyant 
practice.  True,  the  practice  has  but  one  mode 
of  ascertaining  what  the  disease  is  and  the  rem- 
edy therefor.  This  mode  has  tdready  been 
stated.  But  the  mode  in  which  a  physician  ac- 
qnires  a  knowledge  of  his  profession  has  noth- 
ing to  do  with  his  sdiool  or  system  of  practice. 
One  person  may  acqnire  such  knowledge  from 
cntain  boekmi    another  from  certain  other 
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hoaika,  iriiidi  pofaaps  tead  diffBreat  prindidss ; 
still  another  from  oral  conmianlcations,  as  lee- 

tares,  etc,  or  from  experience  alone;  and  stiU 
another  from  his  IntnitionB  when  in  an  abnor- 
mal mental  state;  yet  these  differences  do  not 
necessarily  constitute  separate  schools  of  medi- 
cine. The  clairvoyant  and  the  practitionets  of 
the  allt^athlc  or  homeopathic  system  may  be- 
long to  the  Bftme  school  or  system,  provided 
they  adopt  the  same  prlndples  and  obeerve  the 
same  rules  of  treatment.  The  methods  by  whldi 
a  man  acquires  a  knowledge  of  medical  scioice 
is  one  thing,  and  the  prindples  and  rules  which 
govern  him  In  the  practice  of  medicine  is  an- 
other and  very  different  thing.  This  is  just 
the  difference  between  dairvoyant  physidans  as 
a  class  and  the  practitiraterB  of  a  school  or 
system  of  medical  practice  recognised  in  the 
general  rale  of  profesdmal  ability  above  laid 
down." 

The  court  ccmduded  that,  there  being  no 
recognized  school  of  clairvoyant  medldne, 
the  defendant  was  properly  held  liable  by 
the  trial  court;  on  the  ground  that,  having 
held  himself  ont  as  other  [Aysiclans,  he  had 
not  met  the  requirements  of  the  rule  of  law 
applicable  to  fiiem.  So  the  Supreme  Court  of 
Idlssourl,  in  Longan  v.  Wdtmer,  supra,  held 
that  a  magnetic  healer  was  liable  to  a  pa- 
tient to  whom  be  had  administered  treat- 
ment which,  in  the  opinion  of  ordtoary  physi- 
cians, could  not  be  Justified  by  the  rules  of 
recognized  schools,  though  they  knew  noth- 
ing of  tlie  princ^les  of  magnetic  healing. 

In  the  case  of  Hnssei'B  B^r  r.  Chase,  ^ 
Ohio  St  S77,  Che  Supreme  Gbmrt  of  Ohio  hdd 
fiiat  a  farmer,  who  h^  himMlf  out  as  a  eaa- 
cer  doctor  having  skill  and  experience  in  the 
treatment  and  cure  of  cancer,  came  wlfiiln 
the  rule  which  "requires  the  exercise  of  such 
skill  and  care  as  are  usually  possessed  and 
onpkQred  by  the  guieral  lAysidan  fn  fin 
treatment  of  sndi  maladies." 

Counsel  dte  the  case  ot  Spead  v.  Tomlln- 
son,  78  N.  H.  46,  60  AtL  876,  68  U  Ed.  4S2.  OS 
conclusive  of  their  oonteotion.  In  that  case 
the  fiiets  were  that  the  pIolntUF,  throtii^  ber 
Interest  in  the  doctrines  of  COirlstlan  Sdoioe 
and  the  cures  which  defendant  profMsed  to 
be  able  to  perfSct  throu^  the  agency  of 
jirayer,  was  induced  to  «uploy  him  to  cure 
her  of  an  attack  ct  appendidtla.  He  under- 
took the  cure  for  a  reward,  but;  fbe  malady 
growing  worse,  the  plaintiff  lAoced  herself 
undtf  the  charge  of  a  surgeon,  submitted  to 
an  operation,  and  was  cured.  She  then 
brought  action  against  the  defendant  for 
damages  for  maljffaetlcft.  The  trial  court  di- 
rected a  verdict  for  the  defendant  On  ap- 
peal the  Supreme  Court  affirmed  this  action, 
on  the  ground  that  there  was  no  evidence 
showing  negligence  by  the  def^dant  In  his 
trea'tment  under  the  Christian  Sdence  prac- 
tice, and  lliat  one  who  holds  himself  out  as  a 
Christian  Sdence  healer  and  is  onployed  to 
give  treatment  by  the  methods  adopted  by 
such  practltltmers  la  required  to  possess  only 
the  knowledge  and  erorcise  the  care  and  skill 
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of  the  ordinary  CButetlaii  Sdfflitist  The 

court  said: 

"What  the  parties  mutually  expected  was  that 
the  defendant  would  treat  the  plaintifF  according 
to  Christian  Science  methods ;  and  it  necessari- 
ly follows  that  the  d^endaikt,  in  the  treatment 
of  tiie  plaintiff,  is  to  be  judged  by  ths  stand* 
aid  of  «are,  skiU,  and  kninrledge  of  the  ordi- 
nary  Ohristian  Scientist,  in  so  Car  as  be  con- 
fined himself  to  these  methods." 

Tbat  case  haa  no  appUcatlon  to  the  fftcts 
of  thia  case  fbr  the  reason  that  the  def^d- 
ant^  as  shown  by  his  advertisement,  iwofess- 
ed  to  be  able  to  cure  any  kind  of  chronic  dis- 
ease, while  the  plaintiff  knew  nothing  of  bis 
skill  or  knowledge,  nor  did  he  know  anything 
of  his  methods.  All  he  knew,  bo  ta.r  as  the 
evldmce  discloses,  was  that  d^endant  was 
a  Chinese  physician  who  professed  to  be  aUe 
to  cure  his  malady. 

[3,  4j  The  eTld«ice  tending  to  show  that 
the  plaintiff  was  injured  and  the  amount  of 
damages  he  Is  entitled  to  recover  Is  not  very 
satisfactory;  it  does  furnish  a  basis,  how- 
ever, for  the  inference  that  he  suffered  some 
injury.  In  our  opinion,  the  amount  of  the 
verdict,  $2,600,  Is  excessive ;  but,  as  no  com- 
plaint la  made  of  it  on  this  ground,  we  do 
not  think  we  should  dtsturt)  it 

It  is  contended  that  tbe  court  erred,  In  re- 
fusing to  submit  Instruction  referred  to  as 
ISB,  requested  by  the  defendant.  It  Is  not 
pointed  out  by  counsel  In  what  respect  there 
was  error  In  refusing  this  Instmctlon,  nor 
wherein  defendant  suffered  prejudice.  Upon 
examtnatl(Hi  of  the  charge  as  a  whole,  we 
think  it  fully  covered  every  phase  of  the  case 
and  was  as  t&ix  to  the  defwdant  as  he  was 
entitled  to  dsnand. 

The  Judgment  and  order  am  affirmed. 

Affirmed. 

HOUiOWAT.  HURLT,  MATTHEWS,  and 
COOPER,  JJ.,  ctmcur. 


STATE  ex  rel.  BOBBBTS,  DIst  Atty.,  t. 
OLCOTT,  Secretary  of  State. 

(Supreme  Court  of  Oregtm..  Jan.  18,  l^tX) 

1.  States  4=^1— Autoiutio  succEsstoiT  to 

OOVEBNOBSHEF  ON  DEATH  DUBINa  TBBIC. 

Under  Const,  art.  S,  8  8,  in  case  of  death 
of  the  Goyemor  during  his  term  of  office,  the 
secretary  of  state  becomes  Governor  to  serre 
for  the  unexpired  term  of  four  years  provided  by 
sections  1  and  7  and  section  8,  providing  a 
line  of  automatic  succession  from  Goremor  to 
secretary  of  state  and  to  president  of  the  Sen- 
ate, having  been  adopted  to  prevent  a  vacancy 
is  the  office  of  Governor. 


2.  CoUBTB  4=390^)— Bttix  or  stabk  decisis 

APPLIES  Wrm  PBCtTLIAB  FOBCE  TO  DECiaiO!78 

ON  constitutiokal  (Questions.  i 
nie  role  of  stare  decisis  applies  with  pecul- 
iar force  to  the  decision  of  courts  on  qnestions 
of  eoBStitotlonal  law,  and,  a  particular  ooa- 
struction  of  a  ocmstitutional  provisUm  having 
been  adopted,  it  will  be  recognised  and  enforced 
snbseguently. 

Harris,  Benson,  and  Burnett,  JJ.,  dissenting. 
In  Banc. 

Petition  for  writ  of  mandamus  by  the  State 
of  Oregon,  on  the  relation  of  G.  M.  Boberts, 
District  Attorney  of  Jadcson  County,  against 
Ben  W.  Olcott,  Secretary  of  State.  Demurrer 
to  petition  sustained,  and  writ  denied. 

This  is  an  original  petition  for  a  writ  of 
mandamus,  in  wbldi  the  relator  alleges  that 
he  Is  a  natural  bom  citizen  of  the  United 
States^  OTW  21  yearn  of  age,  haa  been  district 
attorn^  and  a  resident  of  Jackson  county 
for  mone  tlkan  one  year  last  past,  and  la  now 
a  resldttLt  and  legal  voter  tbereCn  for  .  all 
state  and  county  offices ;  that  the  defendant 
la  the  duly  elednd,  gualifted,  and  acting 
secretary  ot  state;  that  on  Novembw  S, 
WIS,  James  Withy  combe  was  duly  elected 
Goremor  of  the  state  a£  Oregon,  and  duly 
qualified  tcr  tliat  oOibb  oa  January  14, 1919; 
that  the  defendant  was  elected  secretary 
of  state  on  Noranber  7. 1016,  and  duly  aq  all- 
ffed  on  December  20,  1916;  that  on  March 

3,  1B19,  James  Wlthycombe^  the  duly  elected 
and  quallfled  Qovernor,  died;  that  the  office 
of  OovenuHT  and  tbe  duties  thraeof  then  de> 
volved  upwL  the  secretery  at  steto;  and  tbat 
<Mi  BCardi  7.  1919,  the  defendant  took  the 
oath  of  <^Bce  and  assumed  the  duties  of 
Governor.  Tbe  relattnr  contends  that  tbe 
defendant  should  hold  the  office  (mly  until 
the  first  Monday  in  Januai^i  l^r  and  not 
fOr  the  unexpired  tenn  of  the  late  Gov. 
Witliycombe ;  that  under  the  laws  and  Gon- 
Btitttti<»i  ot  the  state  of  Oregon  the  office  of 
Governor  wUl  becmne  vacant  on  the  first 
Monday  in  January,  1921;  tiiat  the  said 
ofilce  should  be  ffiled  at  the  fmaral  etection 
to  be  h«ld  November  2,  1920^  by  the  legnl 
Toters ;  Out  it  is  a  dtity  especially  enj<dned 
upon  the  defendant  to  prepare  and  fumlsli 
to  eadi  county  clcsrk  a  statement  showing  the 
several  atete  offices  for  which  candidates  are 
to  be  viioeea  In  the  respective  conntiea  at 
the  primary  nominating  election  to  be  held 
May  St,  1920;  and  that  Ote  defendant  has 
neglected  and  refused  to  perftmn  tlie  said, 
duty,  in  this,  tbat  he  haa  failed  to  name  In 
sndi  statement  the  office  of  Governor  of  tbe 
state  ot  Oregon,  for  which  nooilnatlon  shonld 
be  made  at  the  coming  primaries.  The  pe- 
titioner demands  that  the  statemente  sent  to 
the  connty  clicks  of  the  various  counttcis 
of  the  state  be  corrected  by  njiwiTig  therein 
the  office  of  Governor  of  the  atete  at  Or^n, 
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Chaining  that  the  def eodimt  hail  refused  to 
make  audi  c(»TectloiL  He  prays  for  an  al- 
tematlTe  writ  of  mandamus  directed  to  the 
defendant,  compelling  blm  to  correct  said 
statements  and  indnde  therein  the  office  of 
Governor,  or  show  cause  why  he  should  not 
do  so.  A  certified  copy  of  the  notice  sent 
to  the  county  clerk  of  Jacbson  county  with 
audi  wnlsslon  Is  atta^ed  to  and  made  a 
part  of  the  petition. 

The  Attorney  General  appeared  for  the 
defendant,  filing  a  general  demurrer  alleging 
that  the  petition  "does  not  state  facts  suffl- 
dait  to  constitute  a  cause  of  action." 

Q.  If.  Roberts,  Dist  Atty.,  of  Medford.  In 
pro.  per. 

Geo.  H.  Brown,  Atty.  Gen.,  for  defendant 

JOHNS,  J.  (after  stating  the  facts  as 
aboTe).  [1  ]  In  legal  effect,  the  question  now 
brfore  ua  la  the  <Hie  wblA  was  sought  to  be 
pres«ited  In  tbe  case  of  Olcott  H<^,  181 
Pac.  4G6,  but  was  not  then  decided,  becanse 
some  members  of  this  court  did  not  think 
the  question  was  legally  before  It  and  for 
such  reason  no  four  m^nbers  could  then 
agree  up<ni  an  opinion.  The  controversy 
now  has  to  do  with  whether  Mr.  Olcott  ceases 
to  be  Governor  when  his  term  of  office  as 
secretary  of  state  «cpire8,  or  whether  he 
shall  continue  U>  bold  that  office  for  the  re- 
mainder of  the  unexpired  term  of  the  late 
Got.  Wlthycombe.  The  vital  question  to  be 
determined  la:  What  was  legally  decided 
In  the  case  of  Ohadwlck  v.  Slarhart,  11  Or. 
880, 4  Pac  1180,  and  how  tar  la  that  decision 
binding  upon  this  coartf 

It  waa  the  Intention  ct  the  framers  of  the 
original  Gtmstltntlon  fliat  all  of  the  admin- 
fstratlve  offlcus  at  the  state  should  be  elected 
for  fbe  period  ct  fbnr  years  and  at  fba  same 
election.  Section  1  of  article  S  of  the  Con- 
stitDtloii  provides: 

"The  chief  execntivB  power  of  tiie  state  shall 
be  vested  in  a  Governor,  who  shall  hold  his 
office  for  the  term  of  four  years;  and  no  per- 
son Bhall  be  dl?ible  to  such  office  more  liiau 
eight  in  any  period  ot  twelve  years." 

And  section  7  Is  as  follows: 

TThe  offldal  term  of  the  Governor  shall  be 
toar  years;  and  shall  commence  at  audi  times 
as  may  be  prescribed  by  this  Constitution,  or 
prescribed  hy  law." 

Section  Ifl  of  that  artlde  says: 

"When  during  a  teceea  of  the  Legislative  Aa- 
sembly  a  vacancy  shall  happen  in  any  office, 
the  appointment  to  which  is  vested  In  the  Leg- 
islative Aasembly,  or  when  at  any  time  a  va- 
cancy shall  have  occurred  In  any  other  state 
office,  or  in  the  office  of  judge  e£  any  court,  the 
Governor  shall  fill  such  vacancy  by  appoint- 
nuat,  which  shall  exiare  when  a  successor  shall 
have  been  elected  and  qualified," 
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In  our  first  Code,  complied  by  Hon.  U.  F. 
Deady,  section  16  Is  annotated  by  blm  to 
read: 

"Governor  to  fill  vacancies  by  app<rfntment.*' 

That  constructl<m  has  been  followed,  and 
all  aiHWlntments  to  state  offices  have  been 
made  by  the  Governor,  who  alcme  la  vested 
with  that  authority;  but  there  Is  no  pro- 
Ylsion  for  the  appointment  of  a  Governor, 
and  th«-e  has  never  been  a  vacancy  in  that 
office.  To  prevent  that  and  to  provide  a  line 
of  succession,  section  8  of  article  6  (tf  the 
Constitution  was  adopted,  reading  thus:  ■ 

"In  case  of  the  remoffal  of  the  Governor  from 
office,  or  of  his  death,  re^gnatioo,  or  inability 
to  discharge  the  duties  of  the  office,  the  same 
shall  devolve  on  the  secretary  of  atate ;  and  in 
case  of  the  removal  from  office,  death,  resigna- 
tioo,  or  inability,  both  of  the  Governor  and 
secretary  of  state^  the  president  of  the  senate 
aludl  act  as  Governor,  until  the  disability  be 
removed,  or  a  Governor  be  dected." 

Although  it  is  true,  as  Mr.  Justice  Harris 
has  pointed  out  In  his  opinlcm  In  Oloott  t. 
H(rfl,  that  In  annotating  ttils  section  Judge 
Deady  used  the  words.  "Acting  Governor  In 
Case  of  Tacancy  or  DlsaUlIty,"  It  la  also 
true  that  In  the  later  Code  complied  by 
Deady  and  Lane  the  same  section  was  an- 
notated to  read,  "In  Case  of  Vacancy  or  Dis- 
ability." 

The  decisl(n  In  Chadwl^  v.  Earhart  was 
rendered  by  a  unanimous  court  In  October, 
1884.  Hill's  Code  waa  annotated  and  pub- 
lished In  1882,  and  In  annotating  section  8 
of  article  B  of  the  Constitution  Mr.  Hill  said: 

^'Secretary  <u  GFotwwr.— The  secretary  of 
state  entering  upon  the  duties  of  Governor,  up- 
on the  Governor's  reeignaticHi,  may  continue  to 
perform  the  functions  of  Governor  for  the  re- 
mainder of  the  Governor's  term  of  office,  though 
he  cease  in  the  meantime  to  be  aeeretary  of 
state.  Chadwiek  t.  Bariiart,  U  Or.  880  [4  Psc. 
11803.'* 

BeUlnger  A  Cotton's  Code  waa  published 
In  1002,  and  the  comi^lerB  tlien  made  the 
following  annota^w  to  the  section  mention- 
ed, tdtlng  Chadwiek  t.  Elarhart: 

"The  secretary  of  state  entering  upon  the  du- 
ties of  Governor,  upon  the  Governor's  resig- 
nation, may  continae  to  perform  the  functions 
of  Governor  for  the  remainder  of  the  Govern- 
or's term  of  office,  though  he  ceases  In  the  mean- 
time to  be  secretary  of  state.** 


Lord's  Or^con  Laws  were  published  in  lOlf^ 
and  the  following  annotation  therein  Is  made 
to  that  sectlOQ: 

"Under  tMe  provision,  when  the  Governor  re- 
signs, the  daties  of  the  Governor's  office  de> 
volve  upon  the  secretary  of  state,  who  contin- 
ues to  perform  them  for  the  remainder  of  tbt- 
term  of  tile  outgoing  Governor.  Chadwiek  T* 
Earhart^  11  Or.  380,  4  Pac;  1180l" 
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Mr.  Lord  was  one  of  the  judges  by  wbom 
the  decialcm  In  GhaAwiclE  t.  Earhart  was 
rendered  In  18S4. 

While  we  respect  Judge  Deady  for  both  his 
learning  and  ability,  any  constmctlon  which 
he  may  have  placed  npm  section  8  was  given 
before  the  dedslMi  in  the  Ghadwlck  Case  was 
rendered.  It  mnst  be  conceded  that  Judge 
Bellinger  and  W.  W.  Cotton  were  men  of 
equal  learning  and  ability,  and  their  annota- 
tlcm  was  made  after  that  case  was  decided. 
The  same  is  true  as  to  W.  Lair  HUI,  who 
was  recognized  as  mie  of  the  ablest  lawyers 
In  Or^n.  The  decision  in  the  Chadwlck 
Case  was  rendered  by  a  unanlmons  court  then 
consisting  of  Chief  Justice  Waldo,  B.  B.  Wat- 
scm,  and  W.  P.  Lord,  and  It  Is  significant 
that  In  comiHllng  his  own  Code,  under  section 
8  of  article  5,  Mr.  Lord  made  ttw  annotatlfm 
above  quoted. 

We  have  no  record  of  the  oral  arguments, 
but,  pointed  out  In  our  opinion  in  Olcott 
T.  Hoff,  two  questions  were  raised  In  the  re- 
spective briefs  filed  in  the  Chadwldi  Case. 
Mr.  Earhart,  then  secretary  of  state,  con- 
tended: First,  that  Mr.  Chadwlck  was  not 
eaitltled'  to  the  salaries  of  both  Governor  and 
secretary  of  state  after  he  had  become  Gov- 
ernor by  the  resignation  of  that  office  by  Mr. 
Grover,  but  to  that  of  secretary  of  state  <mly ; 
and,  second,  that  he  was  not  entitled  to  the 
salary  of  the  Governor's  office  after  he  ceased 
to  be  secretary  of  state.  Blr.  Chadwlck 
claimed  that  he  was  entitled  to  the  salaries 
of  both  offices  during  the  time  he  was  secre- 
tary of  state  and  Governor,  and  to  the  salary 
of  Governor  for  the  two  days  that  he  held 
that  office  after  he  ceased  to  be  secretary  of 
state.  Both  of  Mr.  Chadwldt's  contentions 
were  sustained  by  the  unanlmons  decision  of 
the  court  On  the  second  point,  the  right  to 
the  salary  of  (Sovernor  alter  be  ceased  to  be 
secretary  of  states  the  coart  held : 

"This  qDeBti<m  •  •  *  must  also  ba  an- 
swered in  favor  of  the  appellant,  and  judgment 

be  entered  accordingly." 

By  reason  of  that  declslou  Mr.  Chadwlck 
was  paid  the  salary  for  the  two  days  that  he 
held  the  office  of  Governor  after  ceasing  to  be 
secretary  of  state.  The  cause  of  action  was 
for  a  lump  sum  of  money  whidi  included 
both  claims  and  for  the  reasons  stated  In  the 
(pinion  each  of  bis  claims  was  allowed.  The 
conc]nsi(Hi  Is  Inevitable  that  the  second  claim 
could  be  allowed  only  upon  the  theory  that 
Mr.  Chadwlck  continued  to  be  Governor  In 
fact  after  he  ceased  to  be  secretai-y  of  state. 

It  Is  significant  that  since  the  rendition  of 
that  (pinion,  without  an  exception  the  anno- 
tators  of  the  Code,  W.  Lair  Hill,  O.  B.  Bd- 
Unger,  W.  W.  Cotton,  and  W.  P.  Ltwd,  all  men 
of  the  highest  type  in  their  profession,  have 
construed  the  decision  to  mean  that  now, 
under  the  existing  facta,  Mr.  Olcott  should 
hold  the  office  of  Governor  for  the  re- 
mainder of  th^  late  Got.  Wltbycombe's  un- 
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expired  term.  8nc3i  annotatioiu  will  be 
found  under  section  8  of  article  5  of  the  Con- 
stitution In  every  Code  compiled  and  pub- 
lished since  the  rendition  of  that  declsl<Mi, 
which  for  SS  years  has  not  been  disturbed. 

Three  diflFerent  efforts  have  been  made  to 
change  section  8  of  article  5  of  the  organic 
law  of  the  state— the  first  on  November  5, 
1912;  the  seccmd  on  November  3,  1914;  and 
the  last  at  the  wecial  election  of  June  3, 1019. 
On  the  last  occasion  a  c(mimlttee  composed 
ot  Gns  C.  Moeer,  state  senator,  and  Chris 
Scfaub^  and  William  G.  Hare,  repreaenta- 
tlves,  presaited  an  argoment  in  Uie  voters 
pamphlet  In  favor  d  the  pn^oaed  amend- 
meat,  saying: 

"Hie  duties  of  the  office  of  Governor  will 
continue  to  be  performed  by  Gov.  Olcott  for  the 
remainder  of  die  term  of  office  for  which  the 
late  Got.  Wlthycombe  was  elected." 

To  this  might  be  added  that  Arizona,  Utah, 
and  Wywnlng  are  the  only  other  states  in 
the  Union  which  have  a  Constitution  jHvvid- 
ing  that  In  the  event  of  the  Governor's  death 
the  secretary  of  state  succeeds  to  his  office  or 
performs  the  duties  thereof.  Yet  every  at- 
tempt to  chance  that  section  of  the  Constitu- 
tion has  been  defisatad  by  tlie  vote  ot  tike 
pet^le. 

It  Is  vigorously  contended  that  the  people 
should  have  an  oi^rtunlt?  of  choosing  their 
own  Governor.  In  the  Instant  case  they  have 
had  and  exercised  that  right  Under  (he  ex- 
press provIslMis  of  the  Constitution,  when 
they  elected  Mr.  Wlthycombe  Governor  and 
Mr.  Olcott  secretary  of  state,  they  elected 
Mr.  Olcott  to  become  Governor  upon  the 
death  of  Governor  Wlthycombe;  and  every 
voter  who  cast  his  ballot  for  Mr.  Olcott  as 
secretary  of  state  legally  knew  that  upmi  the 
death  of  Gov.  Wlthycombe  the  duties  of  his 
office  would  devolve  upon  the  secretary  of 
state.  There  Is  no  such  provision  In  the  Con- 
stitution as  to  any  other  state  office.  Seo- 
titm  16  of  article  S  provides  that,  in  Uie  event 
of  the  death  or  rosignatiCHi  of  tiie  Incum- 
bents, all  other  (^ces  shall  be  filled  by  ap- 
pointment by  the  Governor.  Further,  there 
is  no  provision  In  either  statutes  or  Consti- 
tution for  an  election  to  fill  an  unexpired 
term  of  the  t^ce  of  Governor.  Sudh  a  pro- 
ceeding would  have  to  be  read  into  the  Con- 
stitution, would  be  based  upon  implied  con- 
struction only,  and  would  overrule  the  prece- 
dent of  Chadwlck  v.  Earhart 

Should  the  Attorney  General,  for  example, 
die,  there  would  then  be  a  vacancy  In  that 
office  which  could  be  filled  by  appointment  by 
the  Governor,  under  section  16  of  article  5 
of  the  ConeUtutlon.  But  when  the  Governor 
dies,  his  office,  under  section  8  of  the  same 
article,  "shall  devolve  on  the  secretary  of 
state"  Tb&t  is  to  say,  this  section  provides 
a  line  of  succession  to  the  office  of  Governor ; 
and  upon  the  death  of  the  incumbent  tiie  sec- 
retary of  state  automatically  beoomea  Got- 
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ernor.  UptKi  the  deatb  of  the  secretary  of 
itate  while  In  the  office  of  Governor  the  presi- 
dent of  the  s^iate  becomes  acUng  Goremor. 
There  la  a  marked  distinction  between  the 
meaning,  force,  and  effect  of  section  16  and 
section  8  of  article  5.  Under  section  16  a  va- 
cancy occurs,  which  ttie  GoTemw  may  flll 
by  ai^lntment  While  &e  line  of  succession 
remains  unbroken,  as  we  construe  section  8, 
there  is  no  such  occnrrence  as  ft  vacancy  In 
the  office  of  Governor;  and  sections  1  and  7 
of  article  K  expressly  provide  that  the  term 
of  the  OoTemor  shall  be  four  years.  There 
is  no  provision  by  which  any  one  is  author- 
ized to  appoint  a  Governor.  Secttm  8  pro- 
vides a  line  of  aut(Hnatlc  succession ;  it  was 
adopted  to  prevent  a  vacancy  in  the  office  of 
Governor.  Therein  lies  the  dlstincti<»i  be- 
tween the  Instant  controversy  and  the  cases 
of  State  ex  rel.  v.  Jcdins,  S  Or.  633,  and  State 
cx  rd.  T.  Ware,  13  Or.  380, 10  Fac.  886. 

Under  oor  OonBtttatlon  the  Oovenior  la  the 
diief  uecatiTB  officer  ot  the  state,  In  whom 
mly  fbe  power  ot  appointment  1>  vested,  and 
In  Ow  very  nature  of  things  a  vacancy  In  that 
offlee  would  destroy  the  whc^  plan  ot  the 
state  gorenunoit  A.  Governor  was  elected 
in  November,  1S18,  and  qualified  in  January, 
191^  and  one  has  been  elected  and  qualified 
every  four  ivecedlng  years  since  the  adop- 
tion of  the  ConatltntUm.  Under  sections  1 
and  7  of  article  5  itf  the  OTganic  law  the  term 
for  whlcb  a  Governor  la  elected  is  abatdutely 
fixed  at  four  years,  and  there  is  no  provision 
in  dttier  the  statutes  or  Oonstltiitlon  isir  the 
dectlon  of  a  Govohot  for  any  portion  of  an 
umpired  teem.  Hmee,  under  die  terms  of 
those  sections,  If  a  Governor  should  be  elected 
at  the  next  general  d^ection,  he  would  hold 
offlce  not  «Uy  for  the  remainder  of  the  un- 
expired term  of  the  late  Gov.  Withycombe, 
but  for  a  full  four-year  period  from  January, 
1821,  3taiway,  1825.  That  would  disar- 
tauge  and  destroy  the  wlko3e  plan  ot  the 
framera  of  the  Gmstltution. 

[2]  The  rule  of  stare  decisis  Is  well  stated 
Mr.  Justice  Burnett  in  dissenting  opinion 
in  B:allch  v.  Enapp.  73  Or.  SS7,  146  Pac.  27, 
Ann.  Gas.  1916B,  1051,  thus: 

"Another  doctrine  equally  well  settled  is  that 
of  stare  decisis,  to  the  effect  that,  when  a  deci- 
sion has  once  been  rendered,  it  amounts  to  an 
authoritative  construction  of  the  law,  and  should 
not  be  disregarded  or  overturned,  except  (or  very 
oc^eDt  reasoDs  showing  beyond  question  that  on 
principle  it  was  wrongly  decided.  The  prin- 
dple  Is  that  laws  are  largely  conventional  rules 
of  action,  and  it  is  more  important  that  the  rule 
be  settled  as  a  gniding  precept  to  the  public  than 
that  by  the  action  of  the  courts  the  law  should 
be  made  to  fluctuate  like  the  tide^'— dting  au- 
thcHities. 

And  it  applies  with  peculiar  force  to  the 
decjalons  of  courts  on  questlims  of  coostltu- 
timial  law.  The  same  doctrine  Is  announced 
in  Be  &ts  of  Seattle^  62  Wash.  218, 113  Paa 
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762,  where  Qie  Supreme  Ootirt  of  WasUngftn 

said: 

"The  rule  of  stare  dedsia  is  peculiarly  ap- 
plicable to  the  construction  of  the  Oonstitution. 
The  interpretation  of  that  document  should  not 
be  made  dependent  upon  every  change  in  the 
personnel  of  the  court.  When  one  of  its  claus- 
es has  been  once  construed,  that  constructioa 
should  not  be  set  aidde  except  for  the  most  co- 
gent reasons.  Certain^  in  the  law  is  of  the 
first  importanee." 

In  Multn<nnah  County  t.  Sliker.  10  Or.  65, 
66,  Mr.  Chief  Justice  Lord  said: 

"The  matter  here  is  the  constitutionality  of  a 
statute;  and  the  rule  is  said  to  be  almost  uni- 
versal, *  *  *  in  construing  statutes  and  the 
Constitution,  to  adhere  to  the  doctrine  of  stare 
decisis." 

In  State  v.  Freer.  142  Wis.  820,  327,  126 
N.  W.  961.  964  (20  Ann.  Cas.  683),  the  So- 
prane  Oourt  of  Oiat  state  said: 

"Dedrions  on  constitutional  qnestionB  that 
liave  long  been  Considered  the  settled  law  of  the 
state  should  not  be  lightly  set  aside,  although 
this  court  as  presently  cmstitDted  nd^t  readi 
a  different  eondnskm  if  tbe  proportion  wen  ^n 
original  cme." 

Black's  CcmstitutloiuU  Law  (8d  Ed.)  p.  81, 
subd.  16,  lays  down  the  role  thus: 

"The  principle  of  stare  dedsis  applies  with 
apeelal  force  to  the  construction  of  Oonstitn- 
tioQS,  aad  an  intwpretatlon  once  deliberatedf 
put  upon  the  provisions  of  such  an  instrument 
should  not  be  departed  from  without  grave  rea- 
sons." 

The  authorities  are  uniform  upon  the  force 
and  effect  of  stare  dedsis  In  regard  to  a  con- 
stltntlonal  question. 

In  face  of  the  decision  In  Chadwl<A  t. 
Barhart.  and  virltb  knowledge  of  such  collat- 
eral facts,  the  pe(^Ie  have  always  <^posed 
any  amendment  to  section  8  of  artlde  5  of 
tb»  Constitution.  That  decision  was  upon  a 
constitutional  question,  and  under  the  facts 
it  cannot  be  said  that  It  is  not  sustained  by 
reason  and  authortty.  Whatever  may  be  our 
preset  opinions.  It  roust  now  be  held,  under 
the  principle  of  stare  dedsis,  as  binding  upon 
this  court.  Tbe  writ  is  denied,  and  the  de- 
murrer is  sustained. 

BENNBIT,  J.  (specially  concurring).  This 
case  is  fully  stated  In  the  opinion  of  Mr.  Jus- 
tice JdhuB,  to  which  we  refer. 

The  same"  <iuestlons  herein  presented  were 
discussed  at  great  length  in  Olcott  v.  Hoff, 
181  Pac.  466.  These  questions  seem  now 
squarely  before  us  for  decision.  Every  dtl- 
zen  is  interested  in  who  shall  be  Governor 
of  Oie  state  and  in  the  enforcement  of  the 
law  by  which  the  electloa  of  a  Governor  is 
submitted  to  the  vot^,  at  the  time  con- 
templated by  the  provisions  of  the  Constitu- 
tion of  the  state;  and  a  mandamus  i>rocac4- 
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Inf  may  be  maintained  In  a  case  like  this 
at  tbe  rdatloD  of  aaCh  a  dtlaen.  Ottiex^lae 
tbe  rl^ta  of  tbe  Toters  could  be  Ignored  en- 
tirely, and  the  election  of  a  governor  post- 
poned from  time  to  time,  at  t2ie  will  of  the 
■ecretaxy  of  atate^  and  there  woald  be  no 
rismedr.  State' t.  Ware,  18  Or.  880,  10  Fac. 
885. 

AftCT  mndi  c<mBlderatlon  and  some  hesi- 
tation, I  feel  compelled  to  concur  in  the  opin- 
ion of  Mr.  Justice  Johns  npon  the  ground  of 
stare  dedsls  only.  It  seems  to  me  that  the 
case  of  Cbadwlck  v.  Eariiart.  11  Or.  389,  4 
Pac  1180,  1b  directly  In  point  and  Is  control- 
ling. If  It  were  not  for  that  case  and  If  the 
qnestlon  was  here  as  a  matter  of  first  Im- 
pression, I  should  he  governed  by  the  rea- 
soning of  Mr.  Justice  Harris  when  the  ques- 
tion was  under  consideration  In  Oloott  T. 
HofF,,  which  seems  to  me  ,to  preset,  as  a 
matter  of  logic,  the  stronger  crasiderationa. 

The  reasoning  of  the  Chadwi<^  Case  does 
not  appeal  to  me  as  being  by  any  means  con- 
clusive In  its  logic  or  ev&i  very  cogoat.  The 
court  in  that  case  seems  to  liave  concluded 
that  the  relation  of  secretary  of  state  to  the 
oSioa  of  Govwnor  was  exactly  the  same  as 
the  relation  of  Vice  President  to  the  office 
of  President  In  the  federal  govenunent 
There  does  not  seem  to  me  to  be  such  anal- 
ogy. The  President  of  the  United  States  is 
elected  to  a  four-year  t^rm.  Thexe  la  no  pro- 
vlsion  in  the  Ckmstltutlon  or  laws  by  which, 
fa  case  of  death  or  resignatian,  his  encces- 
sor  could  be  elected  at  any  Intervening  time. 
It  follows  as  a  matter  of  course  that  the 
Tlce  President  shall  take  bis  place  in  case 
ot  death,  and  bold  his  oOloa  for  the  fuU  re- 
mainder ot  the  original  term,  because  there 
are  no  means  or  provision  by  which  a  snccea- 
■or  can  be  elected  at  any  inturoilng  tlm& 

Tbe  case  ot  Govemor  and  secretary  of 
state  under  oar  Gmstitntion  is  different 
Here  we  have  gmeral  ^ecCUma  every  two 
years  orer  the  &Mxe  state,  when  tbe  people 
may  (If  the  Constltutioo  la  not  amstnwd  to 
pndilUt)  elect  a  Ooronor  at  tiie  same  time 
as  the  other  general  officers  and  the  mem- 
bers of  the  LeglalatiTe  Assembly. 

Ndther  does  the  reasmlng  ot  tlie  court  In 
that  case  1^  whicSi  it  was  oondnded  ttiat 
section  8  of  article  8  of  the  Oregon  Constitu- 
tion made  Uie  "office"  of  Oovernor  itself  de- 
volve upon  the  aecretaxy  fit  state  and  oitltle 
the  occupant  ot  the  secretary  of  state's  office 
to  take  that  f^ce  personiOly,  and  hxAA  it 
af  he  ceases  to  be  secretary  of  state,  seem 
to  me  altogether  satisfactory.  It  seenu  to  me 
a  better  construction  of  the  Ccnstitatlon 
would  have  been  that  the  duties  of  the  office, 
rather  than  the  office  itself  devolved  upon 
the  secretary  of  state,  and  that  he  exercised 
those  duties  only  by  virtue  of  his  office  and 
as  long  as  his  office  of  secretary  of  state  con- 
tinued, and  that  the  office  of  Governor  itself 
became  vacant  npon  the  death  or  resigna- 


tl<«  of  tbe  Governor,  and  conld  be  filled  at 
the  next  gmeral  election. 

Bat  we  must  aoccvt  aose  things  as  settled. 
Otherwise  there  would  be  no  aid  to  contro- 
versy and  litigation,  and  no  one  would  know 
what  bla  rlgbts  really  axe  <w  who  Is  entitled 
to  administer  the  laws  under  which  he  lives. 
While  not  entirely  satisfied  with  tbe  reason- 
ing, I  find  myself  onaMe  to  accept  the  con- 
toitltm  of  the  relator  that  the  <H>tnlon  of  the 
court  in  the  Chadwldc  Case  was  mere  dic- 
tum, or  to  follow  the  reasoning  of  Ur.  Jus- 
tice Harris  tnj  which  that  case  la  distin- 
guished from  the  caae  at  bar. 

It  is  plain  there  were  two  Independent 
questions  presented  In  the  Ghadwlck  Caae: 
First,  whether  the  duties  of  the  office  of 
Governor  devolved  upm  the  secretary  of 
state  and  gave  him  the  tight  to  tbe  salary  of 
the  office  while  he  was  such  secretary;  sec- 
ond, whether  he  oontlnned  to  perform  the 
duties  of  the  office  of  Governor  after  his 
office  as  secretary  expired  and  during  the 
term  from  which  the  outgoing  Governor  had 
resigned,  and  was  he  therefore  entitled  to 
the  salary  of  Governor  during  the  remainder 
of  that  term. 

It  Is  plain  that  what  was  said  by  the  court 
in  rdation  to  the  first  Qiieitloa  has  no  ttear- 
Ing  upon  this  case. 

If  we  str^  the  oplni<»  down  to  what  Is 
strictly  pertin«it  tkoe,  it  will  be  short,  and 
I  think  dear,  and  will  read  as  fbUows: 

"Two  questions  are  sobmitted  In  this  case. 
Tbe  first  and  principal  one  Is  whether,  when, 
under  section  8  of  artide  S  of  the  Constitation. 
of  Oregon,  the  duties  of  the  office  of  Governor 
devolve  npon  the  secretary  of  state,  he  has  a 
right  to  the  salarf  <rf  the  office ;  second,  if  this 
gdestion  be  answered  in  the  affirmative,  whether 
he  shall  continue  to 'perform  the  duties  of  the 
office  /or  the  nmaMer  of  iho  term  of 
oittffohg  Chvomor,  ur.  shall  be  pnform  those 
duties  only  m  long  as  he  shall  contlni|e  to  be 
secretary  of  state.  •  •  • 

"^e  principle  on  which  the  aecond  quesUon 
is  to  be  decided,  namely,  whether  the  appellant 
shall  cease  to  be  Governor  when  he  ceases  to  be 
secretary  of  state,  seems  to  be  this:  If  an  of- 
fice be  appendant,  as  the  expression  is  In  1 
Leon.  821,  to  another  office,  the  determination 
of  the  firat  office  will  determine  the  second. 
•  •  • 

"On  the  contrary,  if  the  nomination  or  ap- 
pointment to  an  office  be  by  deacriptlo  persona- 
rum  of  one  who  holds  some  office  by  the  title  of 
which  be  is  described,  and  who  on  tome  con- 
tingency is  to  enter  and  fill  another  office,  the 
answering  the  description  at  the  time  the  con- 
tingency arises  designates  him  as  the  pra«on 
who  is  to  enter  and  fill  Uie  office,  and  when,  as 
thus  designated,  he  entm  into  the  office,  he 
hcrids  it  in  his  natural,  and  not  In  his  offidal 
capacity.  •  •  • 

"Tkit  gue$tion,  therefore,  mwt  olao  Se  on- 
twered  in  favor  of  the  apptXUmt,  and  judgment 
be  entered  accordingly." 

I  have  italicized  such  words  in  the  fore- 
going as  seem  to  me  to  be  particularly  per- 
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ttatent  It  seoDS  cflear  to  me  fliat  the  conrt 
tbls  language  Intended  to  pass  In  a  broad 
way  upaa  the  whole  question,  and  to  hold 
that  the  office  of  Governor,  which  had  been 
resigned  by  Oot.  0  rover,  passed  to  Chadwlck 
personally,  and  carried  with  it  all  the  attri- 
butes of  that  office,  Including  the  right  to 
hold  it  for  the  entire  remainder  of  the  term, 
which  unquestionably  belonged  to  the  prerl- 
ons  outgoing  Oovemor.  If  this  view  needs 
any  further  support  than  the  mere  langnagQ 
of  the  optnl<Hi  its^  already  quoted,  It  Is 
found  in  the  fact  that  the  court  reached  this 
conclusion  on  account  of  the  analogy  which 
it  assumed  to  exist  between  the  offices  of 
GoTemor  of  the  state  of  Oregon  and  secre- 
tary of  state,  on  the  one  hand,  and  the  office 
of  President  and  Vice  President  of  the  United 
States,  upMi  the  other;  and  the  court  rea- 
soned that  the  <^ce  of  GoTemor  passed  to 
the  secretary  of  state  in  the  same  way  and 
for  the  same  remainder  of  the  term  that  the 
office  of  President  of  the  United  States  passes 
to  the  Tlce  President.  Part  of  the  opinion 
reads: 

"The  Consdtntion  of  the  United  States,  pro- 
viding for  the  contingency  of  a  vacancy  iia  the 
office  of  President,  is  nearly  the  same  vrith  the 
provision  of  our  state  Constitution  providing 
for  a  vacancy  in  the  office  of  Governor.  ♦  •  • 
Vice  President  holds  the  office  of  President 
ontil  a  suGcessoT  to  the  deceased  President 
comes  to  assume  the  ofllce  at  the  expiration  of 
the  term  for  wfakh  ths  deceased  Pr^doit  and 
the  Vice  President  were  dected." 

We  may  doubt  whether  the  supposed  an- 
alogy was  as  complete  and  perfect  as  the 
court  assumed,  and  indeed  as  to  whether 
there  was  any  analogy  at  all,  but  we  cannot 
yery  well  doubt  that  the  court  in  the  Chad- 
wlck  Case  intended  to  hold  that  the  secretary 
of  state  held  the  office  of  Governor  of  Oregon 
tD  the  same  way  that  the  Vice  Presld^t 
holds  the  office  of  President  of  the  United 
States  UKKm  the  decease  of  the  President. 
When  we  remember  further  that  the  court 
belli  tliat  the  "office"  devolved  upon  the 
secretary  of  state,  and  when  we  ctmslder 
that  the  term  "office,"  when  used  thus  with- 
out Umitation,  has  reference  to  the  duration 
of  the  position  and  the  term  of  its  occupancy, 
as  well  as  the  duties  to  be  performed,  the 
pnxpose  ot  the  court  becomes  still  plainer. 

In  People  t.  Abeam,  106  N.  Y.  221,  89  N. 
B.  980.  26  U  B.  A.  (N.  S.)  1153,  it  Is  said  In 
relation  to  the  word  "office": 

"It  means  a  right  *  *  *  to  hold  the  place 
and  perform  the  ^vtj  for  the  term  and  by  the 
tennre  preKpibed  by  law.'* 

In  Kendall  v.  Rayboald,  18  Utah,  226;  44 
Pac.  1034,  U  is  said: 

An  office  "embraces  the  Ideas  of  tenure  dura- 
tion, emcJnmrats,  and  dutTi  and  these  ideas  or 
elements  cannot  be  separated,  and  each  consid- 
ered abstract)^.  All,  takoi  tc«ether,  constitate 
the  officfc" 
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To  the  same  effect  see  Tanner  t.  BdwardM, 
31  Utah.  80,  86  Pac.  765.  120  Am.  8t  Bep 
919,  10  Ann.  Gas.  1091. 

In  State  t.  Rose,  74  Kan.  262,  86  Paa  296, 
6  L.  S.  A.  (N.  S.)  843, 10  Ann.  Cas.  027.  It  Is 
said: 

"The  office  is  a  trust  conferred  by  public  au- 
thority for  a  public  purpose  and  for  a  definite 
time." 

In  United  States  t.  McCrory,  91  Fed.  295, 
33  O.  a  A.  SIS,  the  court  defines  the  word 
"(Ace"  as  follows: 

"An  'office'  is  a  public  station  or  employment 
conferred  by  the  appointment  of  government. 
The  term  embraces  the  ideas  of  tenure,  duration, 
emolument,  and  duties." 

To  the  same  effect  see  Burrell's  Law  Dic- 
tionary, title  "Office.** 

In  United  States  v.  Hartwell,  6  Wall.  385, 
18  L.  Ed.  880,  the  Suprone  Court  of  the 
United  SUtea  saya  of  the  term  "ofBoeT: 

*The  twm  embraces  the  Idea  of  tenure,  dura- 
tion, emolument,  and  dntlea." 

In  Pec^le  v.  Duane,  121  N.  T.  375,  24  N. 
B.  847,  It  la  said  of  a  public  <^ce  that  It 
meonst  among  other  things,  the  right  "to 
halA  the  place  and  perform  the  duty  for  the 
term  and      tb»  tenure  prescribed  by  law." 

It  seons  ^aln  to  me  that  the  court  used  the 
word  in  this  sense  In  Chadwlck  t.  Earhart, 
when  It  said  in  effect  that  the  "office"  of 
Govemw  deroLred  upon  the  secretary  of 
state  for  the  remainder  of  the  Governor's 
term,  and  thatltlnteoidedto^oelbBdedslon 
upon  the  broad  prin^pla  that  the  office  of 
OorenuHr,  witb  all  its  attributes,  Including 
the  duration  of  the  term,  dertdTed  upon  Che 
person  who  was  then  secretary  of  state,  who 
continaed  to  hold  It  tm  the  entire  remainder 
of  the  term,  the  same  as  the  Tlce  President 
holds  the  <^ce  of  President 

It  remains  to  be  considoed  whether  or 
not  the  question  which  the  court  did  decide 
and  whldi  It  Intoided  to  decide.  In  the  case 
of  CbadwidE  t.  Ebrharl;  and  eq)ecially  the 
question  as  to  whether  or  not  the  secretary 
of  state  took  the  office  pffl«(»ally  and  held 
the  office  of  Governor  for  the  entire  term,  or 
only  a  portiw  thereof,  was  fairly  within  the 
issues  made  In  that  case,  or  whether,  on  the 
other  hand,  the  principles  that  the  court  an- 
nounced In  that  case  were  outside  of  the  la- 
sues  and  mere  dictum,  which  settled  nothli^ 
and  binds  nobody. 

In  considering  this  question  we  must.  It 
seems  to  me,  remember  that  this  is  a  great 
constitutional  question  In  which  the  whole 
people  of  the  state  are  deeply  Interested. 
They  are  Interested  to  know,  now  and  at  all 
times  hereafter,  who  Is  in  truth  their  Govern- 
or, and  who  Is  entitled  to  administer  their 
laws.  And  when  that  question  had  once  been 
settled,  they  are  interested  In  having  tiiat 
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Mtttoneot  ponalii  imdlstnpbed.  It  Is  .fftr 
more  Jmpoptant  Uiat  the  people  shall  know 
fl>F  a  BOPeQr  who  is  of  rliM  their  Govemor 
at  a  ^TWi  tlmeb  and  who  la  MitlUed  to  per* 
Ann  the  duttea  ot  the  hlgheat  <^ce  of  tiie 
state,  than  It  la  that  any  one  poaon  ahall  be 
Oovnrnor  at  a  slven  period. 

It  la  not  so  very  Important  to  the  people  o£ 
the  state  ot  Oregon  whether  Mr.  Olcott  m 
some  oQmt  cos^etent  person  shall  act  as 
QovetDOT  for  the  ensnlng  two  yeata.  But  It 
is  Important — exceeding  Important — that 
whoever  does  act  as  Goyemfflr  shall  have  on- 
donhted  and  unquestioned  authority,  so  that 
hla  acts  may  be  valid,  and  the  pet^e  may 
know  them  to  be  raltdt  and  that  th^  valid- 
ity Is  beyond  doabt  or  cavil.  We  do  not  want 
any  posslbUlty  of  two  Oovemora  in  the  state, 
or  two  persona  ^■ittmtng  to  be  Governor,  each 
with  some  shadow  of  authority  and  with  a 
divided  fealty  behind  him.  It  is  because  of 
such  iK)S8LbiUtles,  no  doubt,  that  the  authori- 
ties recognise  that  the  doctrine  of  stare  de* 
dsis  rests  with  pecaliar  and  ^ceptlonal 
force  upon  such  great  cmstltntional  ques- 
tions. ' 

Mr.  Black,  In  his  work  on  Judicial  Prece- 
dents, p.  222,  says: 

"The  principle  of  stare  decisis  applies  with 
especial  force  to  the  constmction  of  Ck)n»titi>- 
tions,  and  an  interpretation  once  dollberatelj 
put  iip<Hi  the  provisUaui  of  sack  an  instrument 
should  not  be  d^arted  from  wifbont  grave  rear 
sons." 

And  at  anoth»  i^ace,  on  page  228: 

"Former  deddons  should  not  be  departed  from 
merdy  because  the  court,  as  at  present  consti- 
tuted, entertains  a  different  opinion  as  to  the 
meaning  or  application  of  a  given  provision  of 
the  OoQstitation  from  that  announced  by  its 
predeeenora." 

And  again,  on  page  224: 

"It  Is  said  that  the  principle  of  stare  dedals, 
as  affiled  to  the  construction  and  interpretation 
of  the  Constitution,  is  specially  imperative, 
when  the  former  decisions  were  rendered  at  an 
early  day  and  have  long  been  considered  as  set- 
tling the  law." 

In  Lewis'  Sutherland  on  Stat  Conat  (2d 
Ed.)  {  475b  it  la  aald: 

"When  a  judicial  interpretatioa  has  oaoe  been 
put  up(Hi  a  dause,  npressed  In  a  vagne  man- 
ner and  difficult  to  be  understood,  that  ought  of 
itself  to  tw  sufficient  author!^  for  adopting  the 

same  construction." 

It  is  true  that  questions  not  fairly  within 
the  issue  made  by  the  pleadings  and  present- 
ed to  the  court  cannot  b^  authoritatively 
passed  upon  In  any  case,  and,  If  the  court 
goes  outside  of  these  questions  and  decides 
others  which  are  not  before  It,  Its  utterance 
Is  a  mere  dictum  which  binds  no  one;  and 
we  must  always  assume  that  the  court  only 
Intended  to  pass  upon  tbo  questions  that 
were  really  presented  In  any  case  for  ded- 


sloD.  But  1  do  not  vndffstaad  ttiat  In  order 
to  make  the  dedalon  In  we  caaa  a  omtrol- 
llng  precedent  tn  another,  the  two  cases  must 
be  in  all  req>ect8  exactly  Identical.  On  the 
other  hand,  aa  I  underatand  the  rol^  If  the 
doctrines  announced  in  one  case  are  neces- 
sary to  tha  dedalMi,  Mcessazy  to  the  cowflu- 
slon  which  the  court  reached  in  that  case, 
and  a  ^rt  of  the  rea8<»lnc  vpm  whldi  the 
court  leaclied  that  ctnelnidon,  they  become 
eataUlahed  prliKdpIes  which  govern  all  other 
cases,  whldk  come  within  them. 

"Whenever  a  question  fairly  arises  in  the 
course  of  a  trial,  and  there  is  a  diatinet  deci- 
sion thereon,  the  court's  ruling  in  respect  there- 
to can  in  no  sanaa  be  regarded  as  mere  'dic- 
tum.' >*  Bailzoad  0&  v.  Price,  160  Fed.  882^  86 
a  a  A.  0O4, 16  L.  B.  A.  (N.  S.)  U08. 

"No  matter  what  the  situation  may  appear 
to  be,  as  to  the  unjust  operation  of  a  law,  courts 
should  not  struggle  to  change  it  as  it  has  been 
understood  to  exist  and  has  been  plainly  writ- 
ten into  its  decisions  for  years,  by  fine  distinc- 
tions between  cases,  and  by  rejecting  the  rea- 
sons upon  which  they  were  grounded  as  obiter." 
Lewis'  Sutherland  on  Stat.  ConsC.  (2d  Bd.)  f 
484. 

"A  judldal  decision  Is  to  be  regarded  aa  con- 
clusive, not  only  of  the  jfObit  presented  In  argu- 
ment, but  of  eveiy  other  proposition  neeesssrily 
involved  in  readdng  the  ctmdnslMi  expressed." 
Id.  i486. 

Our  own  court  has  gone  farther  than  most 
oourta— tarthw  than  It  baa-  seemed  to  me 
aometlmea  It  ought  to  go— In  eKtcndlns  Hie 
doctrine  of  stare  decisis.  In  the  case  <HC 
WUcox  V.  Warrai  Oonstmctlra  C&,  186  Pac. 
13,  derided  at  this  torm,  the  majority  of 
the  court  h^  that  a  previous  derision  that 
a  mother  took  to  fba  exclusion  of  a  father 
under  the  Employera*  Uablllty  Law  up<m  the 
death  of  a  child  was  controlling  as  to  the 
relative  right  of  the  widow  and  dilldroi  un- 
der the  same  law  on  the  deatii  of  the  hus- 
band and  fother,  although  the  court  In  the 
prevlQus  decision  had  not  even  attempted  to 
decide  the  rights  of  the  latter  in  any  way, 
and  there  was  a  very  broad  ground  for  dis- 
tinguishing between  the  twa 

In  Olcott  V.  H<^,  already  cited,  the  major- 
ity of  the  court  held  that  an  authoritative 
and  controlling  dedalon  could  be  made  as 
to  how  long  and  for  what  term  the  secretary 
of  state  could  hold  the  office  of  Governor,  and 
evra  as  to  whether  he  could  resign  the  office 
of  secretary  of  state  and  still  hold  the  office 
of  Governor,  although  neither  of  these  ques- 
tions  were  at  all  presented  in  the  pleadings, 
and  the  only  question  really  at  Issue  was 
whether  or  not  the  state  treasurer  should 
have  honored  a  warrant  drawn  for  bis  salary 
while  he  was  still  secretary  of  state,  and 
while  the  ofQce  of  Governor  was  still  unques- 
tionably vacant  except  for  his  Incumbency. 
In  that  case  Mr.  Justice  Harris,  In  an  opin- 
io in  whl<di  Mr.  Justice  Benson  concurs, 
says: 
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"We  can  witii  propriety  dlacnss  and  deter- 
mine the  qoeetion  as  to  bow  long  Ben  W.  Olcott 
ia  entitled  to  hioiA  the  office  of.OoverDor,  and 
tiins  decide  the  ri^ts  of  tiie  petitioner  apon 
the  one  haad  and  the  dnties  of  the  defendant  up- 
on the  other." 


\ 


And  that— 

"The  petitioner  can  resign  aa  secretary  of 
atate  and  ocmtinne  to  occupy  the  office  of  Gor- 
emor.** 

If  a  dedsloD  as  between  the  rights  of  the 
mother  and  father  to  damages  under  the  Lia- 
bility Law  Is  to  be  h^  Gonclusire  and  control- 
ling between  the  widow  and  children,  whose 
riglvts  were  In  no  way  In  question^  and  If  we 
oonld  properly  determine  the  ris^t  of  the 
secretary  of  state  to  realgn  and  still  fatdd  the 
office  of  GoTemw  and  the  right  of  the  secre- 
tary of  state  to  hold  the  office  of  Governor 
after  the  election  In  1020  In  Olcott  t.  Uoff, 
when  these  qneetions  were  In  no  way  present- 
ed by  the  pleadings,  then  it  seems  to  me  that 
it  would  be  going  a  long  way  tq  hold  that 
we  are  not  boond  the  unanimous  decision 
of  a  previous  Supreme  Court  when  It  was 
passing  properly  and  necessarily  upon  the 
rery  question  as  to  whether  such  secretary 
of  state,  acting  as  Governor,  held  for  the 
foil  remainder  of  the  Governor's  term  or  only 
a  portion  of  that  remainder. 

It  seems  to  me  the  holding  of  the  court  in 
the  Chad  wick  Case  that  the  office  of  Govern- 
or devolved  upon  the  Becretai7  of  state  for 
the  full  term  of  the  outgoing  Governor,  carry- 
ing with  it  all  the  attributes  of  that  office 
In  the  hands  of  him  who  had  resigned,  in- 
cluding the  duration  of  the  term,  was  neces- 
sary to  that  dedslon,  and  indeed  was  the 
very  foundation  upon  which  the  decision  was 
based.  That  being  true,  it  follows  that  we 
must  so  hold  in  this  case,  unless  we  are 
ready  to  overrule  the  Chadwlck  decision  and 
disturb  again  what  was  once  settled  thereby, 
becavse  our  own  individual  Judgments,  or 
the  Individual  judgment  of  the  majority  of 
us,  differs  from  the  Judgment  of  the  pre- 
ceding tribunaL  This  I  am  not  willing  to  do. 

How  can  anything  in  relatl<»i  to  these 
great  constitutional  matters  be  settled  If  one 
court  does  not  follow  the  precedent  of  an- 
other. How  can  we  expect  other  courts  in 
the  future  to  follow  our  decisions  U  we  our- 
selves rtfnae  to  follow  the  decisions  of  those 
who  bare  g<«ie  b6f<»re.  If  we  overthrow  the 
dedslon  in  the  Chadwlck  Case  because  acme 
of  us  now  believe  that  the  Constitution 
should  bave  been  dlffwently  construed,  there 
Is  nothing  settled— nothing  determined.  The 
next  coort  cnoing  after  na  will  find  two  de- 
dsioiis  of  tills  court  in  direct  conflict— one  a 
unanimous  decidon  by  a  full  court  holding 
directly  that  the  secretary  of  state  bcdds  for 
the  entire  term  of  the  Governor,  and  our  de- 
cision tagr  a  divided  Cfrart  to  the  contrary. 
Which  dedsbm  would  ttie  succeeding  court 


be  bound  to  follow,  or  would  it  be  bound  to 
follow  either?  The  whole  question  will  be 
thrown  into  chaos,  and  no  one,  under  such 
conditions,  would  know  who  would  be  really 
Governor.  Since  the  Chadwld£  Case  was  de- 
cided I  think  it  has  been  universally  accepted 
as  settling  the  question. 

As  is  shown  in  the  opinion  of  Mr.  Justice 
JOHNS,  the  different  codiflers  of  our  laws, 
all  of  them  learned  lawyers,  since  that  time 
have  embodied  in  every  codification  a  note  to 
this  section  of  the  Constitutlitm  announcing 
that  the  secretary  under  such  conditions 
holds  over  during  the  entire  term.  No  law- 
yer could  <foea  his  Code  to  the  Graistitutioa 
without  having  It  staring  him  In  the  face. 
It  has  stood  thus  for  35  years.  The  decision 
<tf  the  Chadwi<±  Case  la  a  part  of  the  early 
history  of  the  state.  Since  that  decision 
young  men  have  grown  old.  Children  have 
been  bom  and  married  and  died.  An  entire 
generation  has  passed  away.  Since  then  17 
L^lslaturea  have  held  their  biennial  see- 
siona.  Tliey  have  not  even  submitted  an 
amendment  changing  the  Constitution  as  thus 
construed.  For  many  years  now  the  pe<^Ae 
have  had  the  opportunity  to  change  their  own 
Constitution  tlie  ^tiatlv&  No  diange  in 
this  regard  has  been  made  or  even  4^ered. 

May  we  not  asanme  fairly  tlmt  the  people 
and  the  Legislature  have  been  satisfied  vrith 
the  Constitution  as  It  was  considered  In  the 
CSiadwlck  Case?  It  la  true  that  our  system 
of  filling  our  offices  is  generally  by  election 
rather  than  by  appolntmuit  Bat  when  the 
secretary  of  state  takes  the  office  of  Governor 
he  takes  It  in  some  sense  by  election.  The 
peotde,  when  they  elect  a  secretary  ot  state, 
know  that  in  case  of  the  death  or  resigna- 
tion of  Uxe  Governfflr  he  will  become  the  In- 
cumbent of  that  office^  Since  the  dedslon  in 
the  Chadwlck  Case  we  must  suppose  that  the 
people  knew  and  accepted  the  fact  that  he 
would  beccone  Governor  for  the  entire  re- 
mainder of  the  Governor's  term.  When  th^ 
dect  a  secretary  of  state  they  may  fairly  be 
presumed  to  have  elected  him  for  that  pur- 
pose and  with  these  things  In  view ;  and  we 
may  assume  that  he  la  their  choice  to  ffil  that 
position  in  case  of  the  death  or  resignation  of 
the  Governor.  Of  course,  if  there  Is  no 
vacancy— if  the  office  of  Governor  Is  already 
filled,  by  an  incumbent  who  has  the  right  to 
hold  the  office  for  the  entire  term  for  which 
Gov.  Wlthycombe  was  elected — then  there  is 
no  Governor  now  to  be  elected,  and  the  peti- 
tion of  the  relator  must  be  denied.  I  cannot 
see  any  escape  f^rom  this  result 

HABBIS,  I.  (dlsacntlncd.  The  relator  con- 
toids  that  tbe  legal  voters  of  Oregon  have 
llie  right  to  elect  a  Governor  at  the  regular 
biemial  elecUon  to  be  bdd  Id  November, 
1^;  while  it  is  argued  In  behalf  the  de- 
fendant that  Ben  W.  OlootI;  who  la  now  oc- 
cupying the  office  of  Governor,  Is  entltlea 


Digitized  by 


Google 


18T  PACIFIO 


bhpobtbb 


(Or. 


to  omtinae  to  perform  ttae  duties  of  GoTemor 
tmtll  January.  1923.  Tbe  question  for  de- 
dslon  Iiaa  received  the  careful  conalderatitm 
ct  all  the  members  of  the  court,  but  with  the 
tesnlt,  however,  that  all  do  not  reach  the 
same  conduslMi.  A  majority  of  the  court  are 
of  the  opinion  that  tbe  legal  voters  of  the  state 
cannot  diooee  a  Governor  until  the  biennial 
election  oecnrrliig  In  1022,  and  that  Ben  W. 
(HoDtt  cut  occnpy  the  office  of  Governor  until 
January,  1923,  notwithstanding  the  fact  that 
Us  term  as  secretary  of  state  will  expire  on 
the  first  Mimday  in  January,  1921,  and  in 
Mte  oi  the  fact  that  a  regular  biennial  elec* 
tlon  wUI  be  held  tlutmghont  the  state  In 
Moronber,  1930.  I  dissent  fran  the  ctnidu- 
tfffii  readied  by  a  majority  of  my  Associates; 
for  I  am  of  ttie  opinion  that  under  the  Goa- 
■titiitlon  of  this  state  the  pe<wle  have  a  right 
to  elect  a  Governor  at  tlie  next  election.  Al- 
tbonih  I  expressed  my  riewa  apm  the  sab- 
Ject  at  some  Ingth  in  Olcott  v.  Hoff,  181 
Fac  466,  yet  I  tldidc  that  Che  arguments  ad- 
vanced in  the  Instant  proceeding  warrant  a 
restatemoit  of  mnne  of  Hie  facts  narrated  in 
Oloott  V.  Uott  and  jvatSly  an  amplification  of 
aome  biases  of  the  subject  there  considered. 

It  is  argued  tliat  the  questim  to  be  dedded 
In  this  case  was  determined  in  the  case  of 
Chadwick  v.  Barhart,  11  Or.  889, 4  Fac.  1180, 
and  that  consequent^  the  doctrine  of  stare 
decisis  Is  appUcaMe.  The  case  of  Chadwick 
V.  Barhart  occupies  an  important  place  In 
this  controvwsy.  Mr.  Justice  BoinMt  ex- 
pressly bases  his  conduidon  upon  Oiadwlck 
V.  Barhart,  and  says  that,  were  it  not  for  the 
Chadwick  Case,  he  would  come  to  a  different 
conduslon.  An  analysis  of  the  opinion  writ- 
ten by  Mr.  Jnatice  JOHNS  will  show  that  the 
case  of  Chadwick  v.  Earhart  Is  taken  as  the 
sole  foundation,  and  then  upon  it  as  such 
foundation  Is  laid  tbe  whole  argument  for 
the  conclusion  finally  reached.  This  la  equiv- 
alent to  saying  that  because,  and  only  be- 
cause, of  what  was  decided  In  Chadwick  v. 
Barhart,  it  is  now  here  decided  that  Ben 
W.  Olcott  is  entitled  to  serve  as  Governor 
until  the  expiration  of  the  term  for  which 
James  Wlthycombe  was  elected.  If  this  Is  a 
ewrect  statement,  then  It  Is  accurate  also  to 
say  that  a  majority  of  the  court  would  hold 
that  a  Governor  could  be  elected  In  Novem- 
ber, 1920,  were  it  not  for  the  decision  ren- 
dered in  the  Cniadwlck  Case. 

If  the  case  of  Chadwick  v.  Barhart  had 
never  heen  brought,  and  if  the  questlcms 
necessarily  decided  in  that  case  were  now 
for  th6  first  time  presented,  I  would,  for 
reasons  whldi  to  me  appear  to  be  not  only 
persuasive,  but  also  convincing,  construe 
artlde  6,  i  8,  of  the  Cnistitntlon  differently 
in  BCHne  respects  frun  the  interpretation  ex- 
pressed In  Ohadwlck  v.  Barhart;  but,  since 
Chadwick  t.  Barhart  was.' prosecuted  to  a 
final  decision  In  this  court,  I  think  that  un- 
der the  rule  of  stare  dedsls  this  court  ought 


to  be  bound  by  that  dedidon  to  whatever 
extent,  but  no  further  than,  it  was  necessary 
for  the  court  to  go  In  order  to  dispose  of  the 
controversy  there  presented. 

We  can  all  agree  that  the  doctrine  of 
stare  decisis  Is  a  firmly  established  rule,  and 
that  It  Is  peculiarly  applicable  to  contro- 
versies Involving  the  construction  of  any  giv- 
en section  of  the  state  CcmstitutioD.  But 
we  cannot  all  agree  that  the  doctrine  of 
stare  decisis  implies  here.  That  we  may 
see,  if  possible,  whether  this  doctrine  la 
properly  applicable  to  the  case  in  hand  let 
us  ask:  What  Is  this  rule  of  stare  decisis? 
When  can  we  say  that  tbe  doctrine  is  ap- 
plicable? And  is  this  case  which  Is  now  pre- 
sented to  us  for  decision  properly  governed 
by  tbe  rule?  As  the  writer  views  the  facts, 
the  situation  presented  in  Chadwick  v.  Ear- 
hart  is  essentially  different  from  the  situa- 
tion presented  here.  As  the  writer  reads  the 
records.  It  was  not  necessary  for  the  court  to 
dedde  In  Chadwick  v.  Barhart,  and  the  court 
did  not  decide,  that  the  secretary  of  state 
could  hold  the  office  of  Governor,  under  the 
provisions  of  article  5,  {  8,  of  the  Constitu- 
tion, through  two  regular  biennial  state  elec- 
tions. In  the  opinion  of  the  writer,  an 
analysis  of  the  facts  in  Chadwick  v.  Barhart, 
whoi  made  and  compared  with  the  facts  pre- 
sented here,  will  show  plainly  that  the  two 
situations  are  essentially  different,  and  that 
the  doctrine  of  stare  decisis  has  no 'applica- 
tion whatever  to  the  present  controversy. 

Expressed  in  plain  English,  the  doctrine  of 
stare  decisis  means:  To  atf^d  by  precedents, 
and  not  to  disturb  settled  points;  a  point 
once  decided  ought  to  stand  as  settled,  and 
should  not  be  disturbed;  in  other  words, 
stated  in  general  terms,  but  subject  to  the 
limitations  yet  to  be  noticed,  whatever  points 
were  necessary  to  be  decided  In  Chadwick 
V.  Barhart  In  order  to  reach  the  final  conclu- 
sion there  expressed  should  be  considered  as 
settled,  and  ought  not  to  be  disturbed. 

The  rule  of  stare  dedsis  is  not  a  loose 
generality ;  but  It  Is  circumscribed  and  con- 
fined within  well-estabUshed  limits.  lu 
Hough  V.  Porter,  61  Or.  318,  419;  98  Pac. 
1083,  1099,  this  court  said: 

"It  is  well  settled  that  no  case  can  be  deem- 
ed a  precedent  bioding  upon  the  court  unless 
the  point  in  question  was  tbere  invsented  or 
considered." 

The  fdlowing  terse  statement  appears  in 
jtAuuon  T.  Bailey*  17  Colo.  69,  28  Pa&  81: 

"It  is  not  every  remark  in  a  Judicial  opinion 
that  amounts  to  a  Judldal  dedslon." 

See,  also,  People  ex  reL  v.  State  Board  of 
Tax  Commissioners,  174  N.  T.  417,  67  K.  B. 
69, 68  U  B.  A.  884,  889, 105  Am.  St  Bep.  674 ; 
McAdams  v.  Bailey,  169  Ind.  618,  82  N.  B. 
1067,  18  L.  R.  A.  (N.  8.)  1003,  1009,  124  Am. 
St  Bep.  240. 

In  Cohens  v.  Tirglnla,  6  Wheat.  264.  399 
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(S  If.  Ed.  26T),  Chief  Justice  IfonOutU  used 
the  following  language  which  has  been  re- 
peatedly qnoted  wltb  approval  by  text-writ- 
ers and  Jarists: 

"It  is  a  maxim,  not  to  be  disTesarded,  that 
general  expressions,  'In  erery  opinion,  are  to 
be  taken  in  connection  with  the  case  In  which 
tbOM  ei^resiions  are  oaed.  If  they  go  beyond 
the  ease,  tbey  may  be  respected,  bat  on^t  not 
to  control  the  jndgment  in  a  snbieqnent  snl^ 
when  the  Tery  point  is  presented  for  decirion. 
Hie  reaacm  of  tiiia  maxim  is  obriona.  The  ques- 
tion actually  before  the  court  is  inrestigated 
with  care,  and  considered  in  its  fall  extent. 
Other  principles  which  may  serve  to  illustrate 
it  are  considered  in  their  relation  to  the  case 
dedded,  bat  their  possible  bearing  on  all  otiier 
la  seldom  completely  investigated." 


In  Lanelere  t.  Starkweather,  88  Hid.  96. 
101,  the  coort  used  ttie  tcXLowing  apropos 
langnage: 

'.In  the  preparation  of  an  opinion,  the  facts 
of  the  case  are  in  mind.  It  is  prepared  with 
reference  to  sacb  &cti^  and  when  consid«%d 
in  connection  tiierewith  will  generally  be  found 
latisbetory.  When,  however,  an  attempt  is 
made  to  pick  out  particolar  parts  or  smtences, 
and  apply  them  indiscriminate  in  other  cases, 
nothinc  bat  confusion  and  disaster  will  be  like- 
ly to  ffdlow;  in  other  words,  the  opinion  and 
deosion  of  a  court  most  be  read  and  examined 
as  a  whole  in  ^e  light  of  the  facts  oiK>n  which 
it  was  based.  They  are  the  foundation  of  the 
entire  structure  whidi  cannot  with  safety  be 
oaed  withoat  refwenee  to  them." 

TUs  principle  was  invoked  by  Mr.  Justice 
Befmett  wlien  dlasentlng  from  Uie  majority 
(VbdoD  In  tbe  recent  case  of  Wilcox  t.  War- 
ren Constmctloa  Company;  for  we  quote 
from  his  dlssentlDg  opinion  as  follows: 

"However,  as  the  question  of  preference  be- 
tween the  widow  and  the  orjAan  children  was 
not  b^ore  the  court  In  that  cue  [referring  to 
a  prior  adfndlcatlon];  and  as  tbws  is  much 
grcnmd  tox  dist^cdon  between  the  iwlorlty  <tf 
the  mother  and  father  on  tbe  we  band  and 
those  ia  the  widow  and  children  npon  the  oth- 
er,  we  most,  according  to  recc^lzed  principles, 
assome  that  tbe  court  only  intended  to  paaa 
upon  the  question  that  was  really  presented  In 
the  case  for  decision,  and  that  Its  language  is 
limited  to  that  question."  • 

In  the  hlatorlc  case  of  Ogdcn  t.  Saunders, 
12  Wheat  213.  882,  6  L  IDd.  606.  It  was  con- 
traided  that  the  opinion  rendered  In  the 
prior  case  of  Starges  Cro^vnlnshleld,  4 
Wheat  12%  4  L.  Kd.  620,  was  contnailng; 
bat  this  contentiim  was  answered  by  Chief 
Jnsttee  Marshall,  who  in  the. course  of  hie 
justly  celebrated  opinion  wrote  as  follows: 

"Bat  that  decision  [Starges  v.  Crowninahield] 
is  not  supposed  to  be  a  precedent  for  Ogden  v. 
Saunders,  becaose  the  two  cases  differ  from 
eadi  other  in  a  material  fact;  and  it  is  a  gen- 
ml  rule,  es:pre8Bly  recognised  by  tlie  eonrt  in 
Stnrges  v.  Crowninshield,  that  the  positiTe  an- 
thority  of  a  decision  is  coextensive  only  with  tbe 
facte  on  whidi  it  is  made^" 
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Bemembwlng  that  'It  Is  not  every  ronark 
In  a  Jodldal  t^ilnkm  tiiat  amonnits  to  a  ju- 
dicial dedstoD,'*  that  "general  expresslcau 
tn  every  oplnl<Hi  are  to  t»  tafcoi  In  connec* 
tlon  with  the  case  In  wWch  those  ezpresstons 
are  used,"  that  tbe  o^nlon  In  a  "formear 
case  must  be  construed  with  reference  to  the 
particular  fticts  In  that  case,"  that  "we  must, 
according  to  recognized  principles,  assume 
that  the  court  <»ily  Intended  to  pass  uiKm  die 
Question  that  was  really  presented  In  tiie 
case  for  decision,  and  that  its  language  Is 
limited  to  that  question,"  and  that  "the  posi- 
tive authority  of  a  decision  Is  coextensive 
only  with  the  facts  on  which  it  Is  made,"  and 
with  these  fundamental  rules  constantly  in 
mind,  let  us  now  narrate  the  material  facta 
presented'  In  Chadwlck  t.  Garhart,  and  then 
let  us  state  the  facts  presented  in  the  In- 
stant controversy,  and,  after  so  doing,  let  us 
then  compare  the  two  situations  and  ascer- 
tain, if  we  can,  whether  the  doctrine  of  stare 
decisis  can  be  invoked  by  the  defendant. 

L.  F.  Qrover  was  elected  Governor  at  the 
June,  1874,  election  for  the  full  term  of  four 
years,  and  at  the  same  time  Stephen  F. 
Chadwlck  was  elected  secretary  of  state  for 
a  like  term.  The  Cfmstitutiott  has  always 
provided  that  the  returns  of  every  Section 
for  Governor  shall  be  sealed  up  and  directed 
to  the  q>eaker  of  the  house  of  representa- 
tives.  who  shall  op^  and  publish  them  In 
the  presence  of  both  houses  of  the  Legisla- 
tive Assembly ;  and  In  1878,  as  now,  the  law 
also  provided  that  the  term  of  office  of  the 
GoTernor  ceases  when  his  successor,  having 
been  declared  elected  by  Oie  Legislative  As- 
sembly as  provided  In  the  Gcmstltution,  shall 
be  inaugurated  by  taking  the  oath  of  office 
Prior  to  1908  the  law  provided  that  the  tenrt 
of  office  at  secretary  of  state,  state  treas< 
urer,  and  state  printer  "shall  cease  on  the 
first  day  of  the  r^cular  session  of  the  Legis- 
lative Assembly  next  following  the  general 
election  on  which  tbe  terms  of  their  succes- 
sors shall  begin,"  Deady's  Code  p.  711 ;  sec- 
tion 3441,  L.  O.  L.  Prior  to  1880  the  biennial 
sessions  of  the  Legislative  Assembly  began 
on  the  second  Monday  In  S^tranber  in  the 
even-numbered  years,  but  commencing  with 
1886  the  sessions  have  begun  on  the  se«Hid 
Monday  In  January  In  the  odd-numbered 
years.  The  Legislative  Assembly  of  1876 
elected  L.  F.  Orover  United  States  Senator; 
and  on  February  1,  1877,  Qrover  resigned 
as  Governor  so  that  he  could  assume  the  du- 
ties of  United  States  Senator.  W.  W.  Thay- 
er was  elected  Governor  at  the  June,  1878. 
election,  and  at  tbe  same  time  R.  P.  Barhart 
was  elected  secretary  of  state.  The  legisla- 
tive session  which  was  held  In  1878  con- 
vened on  the  9th  day  of  September.  Tbe 
speaker  of  the  house  of  representatives  hav- 
ing published  the  returns  of  the  election  for 
Governor  in  the  presence  of  both  houses  of 
the  Legislative  Assembly,  W.  W.  Thayer 
took  the  oath  of  office  on  September  11, 1878. 


Digitized  by 


296 


187  PACIFIC 


BBPOBTER 


(Or. 


Tbiu  It  Is  Been  Oiat  tbe  term  for  whlcb 
Ororer  was  elected  Ooromor  began  in  Sep- 
tember, 1874,  and  ended  on  September  U, 
1878;  and  It  Is  likewise  seen  tbat  tbe  term 
tat  i^bkb  Cbadwlck  was  elected  secretary  of 
state  b^ian  in  Septembw,  1874,  and  ended  on 
Sqytember  9,  18TO,  and  Sarharf  s  term  as 
secretary  of  state  began  sinniltaneously  with 
the  ending  of  Ghadwick's  term  as  secretary  of 
state.  C^adwlck  performed  tbe  dntles  of 
secretary  of  state  during  bis  entire  term  as 
sncb.  oflSteer,  and  in  addition  to  performing 
tb»  dntles  of  tbat  office  be  also  discharged  ttte 
duties  of  Oovemor  from  February  1, 1877,  tbe 
date  of  Oimve^a  resignation,  until  Septembw 
U,  1878,  tbe  date  of  Tbi^er's  InangnratifHi  as 
Ooremor.  Gbadwlck  demanded  of  Earbart 
as  secretary  of  state  a  warrant  tot  $2,420.76 
covering  tbe  salary  ot  Oovwnor  for  tbe  pe- 
riod commoiclng  February  1,  1877,  and  end- 
ing September  11,  1878.  Up«i  tbe  refusal 
of  Earbart  to  Imue  tba  warrant,  Obadwlck 
began  a.  proceeding  for  tbe  purpose  of  com- 
peUtng  EaAart  to  Issue  a  warrant  for  tbe 
fan  amount  demanded.  The  parties  submit- 
ted tbe  case  to  the  court  upon  an  agreed 
statement  of  facts ;  and,  ammig  othw  things, 
tbe  parties  agreed  as  follows: 

*'Mr.  Earbart  objects  to  the  salary  beine  paid 
frc»ii  the  ftth  da;  of  September,  1878,  to  the 
11th  day  of  September,  1878,  two  days,  on  tbe 
ground  that  Mr.  Chadwick  was  not  secretary 
ct  atate  after  Hr.  Earhart  was  sworn  in  on 
the  9th  Aaj  of  Septnnber,  1878,  though  Mr. 
Cbodwick  acted  as  Qovemor  or  until  and  in- 
cluding the  11th  day  of  September,  1878." 

We  also  find  in  the  agreed  statanokt  of 

facts  tbe  following: 

"That  on  the  let  of  February,  1877,  the"  said 
Stephen  F.  Chadwick,  being  the  secretary  of 
state  as  aforesaid,  duly  qualified  aa  Goremor 
of  the  state  of  Oregon,  and  thereafter  discharsed 
the  duties  of  said  office  <^  Governor  of  the  state 
of  OregMi  during  the  remainder  at  the  unex- 
pired term  ot  the  said  L.  F.  Qrover.  •  •  •  " 

The  language  already  quoted  makes  it 
plain  that  Earhart  conceded  tbat  Chadwick 
was  «ititled  to  the  salary  of  Governor  from 
February  1, 1877,  to  and  Induding  September 
9,  187S,  but  tbat  he  denied  and  was  on^.y 
contesting  tbe  right  of  Chadwick  to  draw  the 
Governor's  pay  for  S^tember  lOtb  and  lltb, 
two  days,  on  the  ground  that  tbe  right  of 
Chadwick  to  perform  the  duties  of  Governor 
ended  with  tbe  end  of  bis  term  as  secretary 
of  statei  If,  however,  we  assume  fOr  tbe 
purposes  of  tbe  discussion  tbat  tbe  pay  for 
those  two  days  was  not  the  only  point  in 
controversy,  yet  all  will  no  doubt  admit  that 
It  was  the  main  point  presented  for  decision ; 
for  we  find  tbe  parties  saying  in  their  agreed 
statement  of  facts  that  "Mr.  Earhart  objects 
to  tbe  salary  being  paid  fmm  tbe  9th  day  of 
September,  1878,  to  the  11th  day  of  Septem- 
ber, 1878,  two  days,  cai  tbe  ground  tbat  Mr. 


Chadwick  was  not  secretary  of  state  after" 

S^tember  9th. 

The  instant  case  presents  an  mtlr^  differ- 
ent state  of  facts.  W.  Olcott  was  re- 
jected secretary  of  state  at  tbe  1916  election, 
and  his  term  of  four  years  as  such  offlc»  will 
expire  on  the  first  Monday  in  January,  1921. 
James  Wlfliycombe  was  re-elected  Governor 
at  the  November,  1918,  Section,  and  if  he  had 
lived  to  complete  his  term  of  four  years  bis 
incumbency  would  not  ^d  until  1923.  But 
James  Witbyoombe  died  on  March  S,  1019; 
and  since  that  time  Ben  W.  Olcott  has  beat 
dlsdiarglng  the  duties  of  Govmior. 

Having  stated  the  essential  facts  Involved 
in  the  two  cases,  let  us  now  compare  Hiem 
and  ascertain  whether  the  doctrine  of  stare 
decisis  has  any  application.  In  the  <%ad- 
wlck  Case  there  was  an  unexpired  term,  and 
it  was  referred  to  by  the  parties  in  their 
agre<Nl  statement  of  facts  as  tbe  "remainder" 
of  Grover's  term;  and  naturally  tbe  court, 
when  x>asslng  upon  tbe  case,- used  the  lan- 
guage of  the  parties  and  referred  to  the  only 
unexpired  term  then  being  considered  as  tbe 
"remainder"  of  the  term.  In  the  instant  case 
there  Is  also  an  unexpired  t^mi,  and  there- 
fore a  "remainder."  But  the  "remainder"  in 
one  case  Is  essentially  dlflerait  from  the  "re- 
mainder" in  tbe  other  case.  Grover  served 
throu^  t3ie  first  dectlon  oocurrlng  after  bis 
inauguration,  but  Wlthycombe  did  not  The 
"remainder"'  In  the  Chadwick  Case  covered 
a  period  embracing  «ily  one  election.  The 
"remainder"  In  tbe  Instant  case  covers  a 
period  embracing  two  elections.  Ihirlng  the 
"remainder"  mentioned  in  tbe  Chadwick  Case 
an  election  occurred,  and  at  that  election  a 
Governor  was  dected.  In  the  Chadwick  Case 
tbe  question  as  to  whether  a  Gov^nor  could 
be  ejected  was  not  and  could  not  have  been 
decided,  because  a  Governor  was  in  truth 
elected.  In  the  Instant  case  no  Governor  has 
yet  been  elected,  and  tbe  very  question  in 
dispute  and  tbe  only  question  to  be  decided 
la  whether  a  Governor  can  be  elected.  The 
question  as  to  wbetber  or  not  Chadwick  could 
have  beld  through  two  elections  and  until  * 
1878  If  Grover  had  resigned  on  February  1, 
1876,  Instead  of  F^ruary  1, 1877,  was  not  In- 
volved In  tbe  Chadwlc*  Case;  tbe  court 
rieltber  decided  nor  attempted  to  decide  that 
question;  and,  indeed,  any  attempt  to  de- 
cide that  question  would  have  been  the  purest 
obiter  dictum,  bince,  then,  tbe  question  of 
wbetber  or  not  tbe  pec^Ie  could  elect  a 
Governor  "was  not  before  the  court"  in  the 
Chadwick  Case,  Is  It  not  manifest  that  tlie 
doctrlDe  of  stare  dedsis  has  no  am)lIcatiou 
whatever  to  tbe  Instant  case,  where  the  only 
question  for  decision  la  whether  the  people 
can  elect  a  Governor?  And  since  the  "re- 
mainder" spoken  of  in  the  Chadwick  Case  Is 
so  widely,  so  materially,  and  so  Inherently 
different  from  the  instant  case,  and  since  In 
the  Chadwick  Case  tbe  questlwi  wbldi  tbe 
court  was  called  up<m  to  decide  was  so  utter- 
ly different  from  tbe  question  now  presoited 
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tot  ilwiilaii,  !•  it  not  dear  Oat  "we  must,** 
again  borrowing  langqage  used  In  WUcox  v. 
Wacrm  Goostructlott  Co^  "accordlnc  to  ree- 
ognlzed  principles,  assume  that  the  court  only 
Intoided  to  paw  upon  ttw  qiiestl<m  tliat  was 
really  presented  In  Uie  case  tor  dedsloo,  and 
that  Ub  language  la  limited  to  diat  ques- 
tion?" 

If  the  l^al  TOtera  are  permitted  to  ^ect 
a  Gorenior  at  the  Norember,  1020,  election, 
the  person  so  elected  could  not  take  the  oath 
of  oSRce  until  the  qraaker  of  the  house  first 
pnbllsbes  the  returns  of  the  election  In  the 
presence  of  the  two  houses  of  Xh«  L^lalatlTe 
A8sen4>l7.  A.  secretary  of  state  will  be  elect- 
ed In  NoTonber,  1920,  to  sucoeed  Ben  W. 
Olcott  as  secretary  of  state,  and  the  person 
10  elected  will  assume  the  duties  of  the  office 
OD  the  first  Monday  In  January,  1921;  but 
by  Tlrtue  of  the  ruling  In  the  Cbadwlck  Case 
Bmi  w.  Olcott  would  continue  to  occupy  the 
office  of  GOTemor  not  only  until  the  first 
Monday  In  January,  1921,  but  also  until  the 
Leglslatlre  Assembly  convmes  in  1921  and 
the  speaker  of  the  house  publishes  the  eleo- 
tioD  returns  and  the  elected  Governor  takes 
the  oath  of  office.  The  Chadwldc  Case  Is  au- 
tborlty  fOr  holding  that  Ben  W.  Olcott  is 
entitled  to  the  salary  of  Governor  so  long  as 
lie  discharges  the  duties  of  Governor.  The 
Cbadwlck  Case  is  authority  for  holding  that 
Beo  W.  Olcott  is  entitled  to  occupy  the  office 
of  Governor  until  some  person  is  elected  and 
quaUQea  for  Qie  office.  But  tlie  Chadwick 
Case  does  not  dedde  when  a  Governor  can 
be  elected.  In  the  Cbadwlck  Case  a  Ooy- 
enuv  had  in  truth  been  elected.  The  election 
of  a  Gomnor  was  an  accomplished  fact. 
There  was  no  occasi<m  to  decide  or  to  at- 
tempt to  decide  whether  a  Governor  conld  be 
elected.  The  most  that  can  be  aald  for  the 
Q)adwl<^  Case  is  that  it  decided  that  Chad- 
vidE  was  ^titted  to  occupy  the  office  Of  Gov- 
ernor until  Thayer  who  bad  beat  elected,  was 
vrom  in,  and  assumed  the  duties  of  the  office. 

The  dn^e  question  here .  for  decision  is 
whetb»  tlie  legal  voters  have  a  right  to 
elect  a  Qor^or  at  Cbe  nract  elecdmL  If  the 
iKddlng  In  the  Chadwidc  Case  does  not,  when 
measured  hy  the  rales  governing  the  doctrine 
of  stare  dedals,  decide  that  question,  thai  we 
mast  lodk  to  tbe  Constitutl<m  Itsdf  for  an 
answw ;  and,  if  ttie  language  of  that  Instru- 
muit  does  not  solve  the  problem,  then  the 
qnestlmi  must  be  determined  by  general  legal 
^Inc^ilea  governing  vacandes  la  elective 
offloea. 

Artlde  0^  1  ^  of  the  Constitution  reads  as 
ftdlows: 

"In  case  of  the  removal  of  the  Governor  from 
office,  or  of  bis  death,  resignation,  or  inability 
to  discbarge  the  duties  of  the  office,  the  same 
■hall  devfrfve  on  tiw  aecretary  <rf  state;  and 
la  case  of  the  removal  from  office,  death,  reeig- 
nation,  or  inability,  both  of  the  Governor  and 
secretary  of  state,  the  president  of  the  senate 
■hall  act  as  Governor,  until  the  dlsabUi^  be  re- 
■uted,  <n  a  Goremor  be  deeted." 
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ArtKde  Iff,  i  1.  providea  that: 

"All  officers,  except  members  of  the  Legisla- 
tive Assembly,  shall  hold  th^  offices  until  their 
snoQSHSors  are  sleeted  and  gualifled." 

Under  the  terms  of  these  sections  of  the 
Constitution  Ben  W.  Olcott  can  hold  the  office 
of  Oovernor  until  a  Governor  la  elected  and 
has  qualiOed;  but  these  aectlffliB  do  not  tell 
us  when  that  Govnnor  who  la  to  be  elected 
can  be  elected ;  nor  does  any  other  section  ot 
the  Constltutioa  contain  language  .which 
aUme  and  In  express  terms  tells  us  that  the 
Governor  who  la  to  be  elected  shall  be  elected 
in  1920  or  In  1922. 

It  contended,  however.  In  behaU  of  de- 
fendant that  Article  B,  1 8,  takes  the  office  of 
Governor  out  of  the  genwal  rule  which  regn^ 
lates  otbn  ^^ces,  and  that  the  office  of 
Governor  Is  an  exception  to  the  goieral  rule. 
The  argument  is  that  there  nevw  had  l>e«i>  a 
vacancy  In  the  oIBee  of  Goveraor.  This  argu- 
ment [voceeda  on  the  tiieory  that,  when  the 
people  elected  Boi  W.-  Olcott  as  secretary  of 
state,  they  also  at  the  same  time  elected  talm 
Governor,  and  that  therefore  when  James 
Wltbyoombe  died  and  Ben  W.  Olcott  assumed 
the  office  of  Governor  he  became  an  elected 
rather  than  an  appointed  Governor,  and  tbat 
Olcott's  accession  to  the  govemsbip  was  con- 
temporaneous with  Withycombe's  decesaion, 
so  that  there  was  not  In  fact  any  vacancy  in 
the  office  of  Governor.  This  argument  that 
Ben  W.  Olcott  Is  an  elected  Governor  la  an- 
swered by  other  sections  of  the  Oonstitutlcm. 
Article  5,  §  1,  of  the  Constitution  provides 
that  the  Governor  shall  hold  bis  office  for  the 
term  of  four  years,  and  that  "no  person  shall 
be  eligible  to  such  office  more  than  eight 
years  in  any  period  of  twelve  years" ;  but  it 
is  also  provided  In  article  2,  S  12,  that  "In  aU 
cases  in  which  it  Is  provided  that  an  office 
shall  not  be  filled  by  the  same  person  more 
tl^en  a  certain  number  of  years  continuously, 
an  appobitmait  pro  tempore  shall  not  be  reck- 
oned a  part  of  ttiat  time."  The  mere  read- 
ing of  these  provisions  of  the  Coostltntlon 
makes  It  plain  than  Ben  W.  Olcott  is  now 
serving  under  an  appointment '  within  the 
meaning  of  article  2,  i  12,  and  that  the  time 
so  served  is  not  to  be  counted  as  a  part  of 
the  ^bt-year  period  mentioned  in  article  6, 
S  1.  The  Constitution  appoints  the  secretary 
of  state  as  the  tierson  to  fill  the  office  of 
Governor  In  the  event  the  latter  office  be- 
comes vacant  by  death  or  otherwise,  while 
vacancies  In  other  offices  are  filled  by  ap* 
polntments  made  by  the  Governor  himself. 
The  appointment  of  the  secretary  of  state  as 
the  person  to  fill  the  office  of  Gtovemor  is 
automatic,  and  is  made  by  force  of  the  terms 
of  the  Constitution,  bat  It  is  none  the  less  an 
appointment 

It  is  further  argued  that  there  has  been  no 
vacancy  in  the  office  of  Governor.  Matthew 
P.  Deady,  who  was  president  of  the  conven- 
tiut  that  .prei>ared  the  very  Constitution 
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which  we  are  now  oonaidertng,  evidently  con- 
Btrued  article  5,  S  8,  to  refer  to  a  vacancy  In 
the  office  of  Oovemor ;  for  in  the  code  com- 
piled  by  Deady  and  Lane  In  1874  they  gave 
to  article  6,  {  8,  a  marginal  heading  as  fol- 
lows :  "In  Case  of  Vacancy  or  DIaablllty"— 
and  It  may  be  noted  that  this  same  marginal 
heading  appears  la  every  Code  that  has  been 
Issued  since  that  time.  A  vacancy  in  the  office 
of  Governor  1b  filled  by  an  appointment,  and 
so,  too,  Is  a  vacancy  in  the  office  of  secretary 
of  state  filled  by  an  appointment  In  the  one 
case  the  appointment  is  by  the  Oonstitntlon ; 
in  the  other  case  it  is  by  the  Governor.  In 
the  one  case  the  person  who  is  to  be  appoint- 
ed is  described  by  the  Constitution;  in  the 
other  case  the  person  Is  not  described,  and  the 
Governor  is  permitted  to  name  whomsoever 
he  chooses.  In  the  one  case  the  ai^lntment 
is  made  instantly;  in  the  other  case  Bome 
delay  is  unavoidably  necessary;  and  yet  In 
both  instances  the  appointment  Is  man^tory, 
for  even  where  the  Governor  fills  a  vacancy 
by  aiq?olntment  he  "shaU,"  not  "may,"  fill  the 
vacancy  by  appointment.  But  In  the  final 
analytdB  there  ha^  been  an  appointment  In 
both  cases;  and  In  both  cases  the  ai^Int- 
ment  is  made  to  fill  a  vacancy,  f<Hr  without  a 
vacancy  there  would  be  no  am^olntment  The 
very  fact  of  an  appointment  presupposes  a 
vacancy.  The  circumstance  that  the  appoint- 
ment  was  Instantaneous  does  not  alter  the 
situation.  Frank  W.  Benson  was  elected 
secretary  of  state  in  1910,  but  he  died  on 
April  14, 1911.  Ben  W.  Olcott  was  appohited 
secretary  of  state  on  April  17,  1911,  so  that 
there  was  an  actual  vacancy  from  April  14th 
until  April  17th.  And  In  passing  we  may  add 
that  B^  W.  Olcott  did  mA  take  the  oath  of 
office  as  Oovemor  until  March  7,  1919,  al- 
though James  Wlthycombe  died  on  March  8, 
1919.  In  1912  Ben  W.  Olcott  was  elected 
secretary  of  state.  At  the  very  moment  when 
the  election  was  being  held  in  1912  the  office 
of  secretary  of  state  was  occupied  and  filled 
1^  Ben  W.  Olcott ;  and  yet  it  Is  accurate  to 
say  that  Ben  W.  Olcott,  vrhea  elected  in  1912, 
^as  elected  to  fill  a  vacancy  caused  by  the 
death  of  Frank  W.  Boison.  And  so,  too.  If  a 
Oovernor  l8  elected  In  1920,  he  will  be  elected 
to  fill  a  vacancy  caused  by  the  death  of 
James  Wlthycombe  In  exactly  the  same  sense 
as  in  the  case  where  Ben  W.  Olcott  was 
elected  to  fill  a  racancy  In  the  t^ce  oi  secre- 
tary of  state. 

As  the  writer  reads  and  conatroea  the  Oon- 
Btitntion,  the  right  ct  the  voters  to  elect  a 
Oor^or  Is  the  same  as  and  no  different  from 
the  z^ht  ct  Uie  voters  to  elect  a  secretary  of 
state  In  the  event  a  vacancy  occurs  in  the 
latter  office  by  death,  resignation,  or  other- 
wise. If,  In  this  re^iiect,  the  office  of  Gover- 
nor is  subject  to  tfaf  same  rule  as  the  ofBe^ 
of  secretary  of  Btate,  theut  r^rdless  of 
.whatever  the  rule  may  be  in  the  other  Juris- 
dictions, we  are  controlled  1^  inrecedents  in 
this  state  holding  that  a  vacancy  In  an  elec- 


tive office,  In  the  absence  of  an  oi^ranlc  or 
statutory  law  to  the  contrary,  causes  the 
office  to  revert  to  the  people,  the  source  from 
whence  it  came,  again  to  be  filled  by  them. 
This  branch  of  the  case  need  not  be  elaborat- 
ed further;  for  it  is  fiilly  discussed  in  the 
precedente  relied  upon  In  Stete  ex  teh  v. 
Kellaher,  90  Or.  638, 177  Pac.  944. 

The  [nineiple  that  tiie  death,  resignation  or 
removal  of  an  elected  officer  leaves  a  vacan- 
cy, and  that  such  vacancy,  in  the  absence  of 
express  legislation  to  the  contrary,  shall  be 
filled  by  the  legal  voters  at  the  very  next 
regular  election,  if  there  be  snfficlent  time, 
has  been  recognized  and  Invariably  followed 
anil  applied  during  an  unbrokoi  period  of  49 
years,  beginning  with  State  ex  rel.  v.  Johns, 
3  Or.  S33,  decided  In  1870,  and  endhig  with 
the  recent  case  of  State  ex  rel.  v.  Kellaher, 
90  Or.  538,  177  Pac.  944.  In  State  ex  reL  T. 
Johns  a  cotmty  Judge  was  elected  in  June, 
1866,  for  a  term  of  four  years.  He  qualified 
in  July,  1866,  but  died  in  September  of  that 
year.  The  Governor  appointed  a  person  to 
fill  the  office,  but  at  the  June,  1868,  election, 
not  the  June,  1870,  election,  a  successor  was 
elected.  In  Baker  v.  Payne,  22  Or.  835,  29 
Pac.  787,  the  Legislative  Assembly  of  1891 
created  the  office  of  Attorney  General  and 
provided  that  an  Attorney  General  "shall  be 
elected"  at  the  general  election  held  in  Jane, 
1894,  for  the  term  of  four  years  and  '"until 
his  successor  la  elected  and  qualified."  A 
separate  section  of  the  act  provided  that  In 
case  of  a  vacancy  In  the  office  the  Governor 
"shall"  appoint  a  suitable  p»son  who  "shall" 
hold  the  office  imtil  the  next  g^eral  election 
when  his  successor  shall  be  elected  and  shall 
qualify.  The  act  also  made  it  the  duty  of  the 
Governor  to  appoint  some  person  as  Attorney 
General  as  soon  as  the  act  became  effective ; 
and  accordingly  on  May  21,  ISpl,  the  Gover- 
nor apiMlnted  an  Attorney  General.  The 
question  Involved  was  whether  the  appointed 
Attorney  General  held  until  the  election  of 
1894,  or  whether  an  Attorney  General  could 
be  elected  in  1892  to  serve  untU  1894,  at  which 
latter  time  an  Attorn^  General  was  to  be 
elected  for  a  term  of  four  years;  and  yet,  not- 
withstanding the  fact  that  there  was  ample 
reason  for  holding  that  the  Legislature  in- 
tended that  the  appointed  Attorney  General 
should  hold  the  office  until  1894,  the  prlndple 
of  the  right  at  the  very  next  election  to  fill  a 
vacancy  in  an  elective  office  by  an  election 
was  decreed  to  be  so  thoroughly  established 
that  It  was  held  that  an  Attorney  General 
could  be  elected  in  1892. 

The  principle  was  strictly  followed  when 
the  death  of  Frank  W.  Benson  caused  a  ra- 
cancy In  the  office  <a  secretary  of  state. 
Frank  W.  Benson  was  elected  secretary  of 
state  at  the  1910  election  for  a  term  of  four 
years ;  and  he  died  In  .^ril,  1911.  Had  be 
lived  and  served  through  his  full  term,  he 
would  hare  occupied  the  oflloe  through  two 
elections,  one  in  1912  and  another  in  1014. 
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After  the  Oeath  of  Bpaaon  the  Goremor  ttp- 
pointed  Ben  W.  Olcott  on  AprU  17. 1911.  The 
aiiiK^tee  did  not  serre  as  aiipolntee  merely 
through  the  next  ensuing  election  and  until 
the  second  election,  but,  upon  the  contrary, 
at  the  very  first  election  after  the  death  of 
Benson  the  pe<^^  voted  for  a  secretary  ct 
state  find  selected  Mr.  (Kcott,  and  then  In 
1916  he  was  re-elected  to  the  o«Bce.  Thns  It 
Is  seen  that  the  InTarlable  practice  sanctioned 
and  enforced  by  this  court,  and  followed  by 
the  roters,  has  beitn  to  flU  a  vacancy  at  the 
first  Section. 

The  provisions  in  the  federal  Con8tttutl<»i 
relating  to  the  President  and  Ylce  President 
do  not  famish  any  anology  to  the  provisions 
of  onr  state  Constitution  relating  to  the  Gov- 
ernor and  secretary  of  state.  The  federal  Con- 
stitution provides  that  the  President  and 
Vice  President  shall  be  elected  "together" 
for  "the  term  of  four  years,"  and  consequent- 
ly upon  the  death  of  the  President  the  Vice 
President  occupies  the  office  of  President  un- 
til the  ^d  of  four  years,  and  a  President 
cannot  be  elected  before  that  time,  as  tbe 
President,  when  elected,  must  be  elected  "to- 
gether" with  a  Vice  President  A  Governor 
was  not  elected  in  1912  when  Ben  W.  Olcott 
was  elected  secretary  of  state;  nor  was  a 
Governor  elected  in  1916  when  Ben  W.  Olcott 
was  re-elected  secretary  of  state.  If  the  Gov- 
ernor and  the  secretary  of  state  must  be 
elected  "t(^ther"  then  the  people  had  no 
right  to  elect  a  secretary  of  state  In  1912  nor 
In  1916,  with  the  result  that  Ben  W.  Olcott 
has  been  holding  the  office  of  secretary  of 
state  merely  as  an  appointee  since  April,  1911, 
and  has  at  no  time  been  an  elected  officer. 
Under  the  terms  of  the  federal  Constitution  a 
President  cannot  be  elected  at  all  unless  he  is 
dected  "together"  with  a  Vice  President  No 
such  langua^se  appears  in  onr  state  Constltn- 
tlon. 

The  reasons  for  my  dissent  given  In  Olcott 
V.  Boff  and  assigned  herein  may  be  sum- 
marized thus:  If  Ctaadwlck  v.  Earhart  had 
never  been  decided,  and  if  article  5,  |  8,  of 
the  Constitntion  had  never  been  previously 
considered  by  the  court  I  would  take  the 
view  that  B^  W.  Olcott  could  discharge  the 
duties  of  the  office  of  Governor  only  until  the 
end  of  his  term  as  secretary  of  state,  which 
will  occor  on  the  first  Monday  in  January, 
1921,  and  that  whoever  is  elected  secretary 
of  state  in  November,  1920,  would  on  the  first 
Monday  in  January,  1921,  assume  the  duties 
tit  Governor  and  discharge  them  during  the 
few  days  which  would  intervene  between  the 
first  Monday  in  January  and  the  day  when 
the  speaker  of  the  house  publishes  the  elec- 
tion returns  for  the  office  of  Governor ;  but 
since  it  was  decided  in  Chadwick  v.  Earhart 
that  Chadwick  could  hold  the  office  of  Gover- 
nor until  an  elected  Governor  could  be  inau- 
gorated.  It  follows  that  Ben  W.  Olcott  can 
hold  the  <^oe  of  Governor  not  only  untU  the 
first  Monday  In  January,  1921,  the  date  when 
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his  teem  as  seCretarr  of  atate  o^^lic^  Init 
also  until  audi  time  as  an  dected  Qmanor 
ean  take  the  oath  ot  oBteo  and  assume  the 
duties  of  the  posttkm.  The  case  of  Chadwldc 
T.  Earhart  does  not  afford  any  foondatltm  for 
ttie  doctrine  of  stare  dedals,  and  Hie  instant 
case  Is  not  governed  by  the  rule  of  stare  de- 
dsla  The  governing  facts  in  the  CSiadwicft 
Case  are  matfolally  different  from  the  con- 
trolling facts  in  the  instant  case.  In  the 
Chadwick  Case  the  only  Question  for  decision 
was  whether  Obadwick,  who  bad  t>een  elected 
secretary  of  state,  conld  hold  the  office  of 
Governor  during  the  brief  period  of  two  days 
whi(^  intervened  betwe^  the  end  of  his  term 
as  secretary  of  state  and  the  lnaugnrati<Hi  of 
an  elected  Governor.  Here  the  question  Is 
whether  Ben  W.  Olcott  whose  term  as  secre- 
tary of  state  will  end  on  the  first  M<mday  In 
January,  1921,  can  hold  the  office  of  Governor 
for  a  period  of  two  years  after  the  end  of 
his  term  as  secretary  of  state,  In  spite  of 
the  fact  that  there  will  be  a  r^ular  biennial 
election  In  November,  1920,  as  well  as  one  in 
Nov^ber  1922;  there  a  Governor  had  in 
truth  been  elected,  while  here  no  Governor 
has  yet  been  elected ;  there  the  only  ques- 
tion which  was  decided  was  that  the  secre- 
tary of  state  could  hold  the  office  of  Governor 
until  an  elected  Governor  could  be  Inaugurat- 
ed, while  here  it  Is  conceded  that  the  secre- 
tary of  state  can  bold  the  office  of  Governor 
until  an  elected  Governor  can  be  Inaugurat- 
ed ;  there  a  Governor  was  elected  at  the  very 
first  election  occurrii^  after  the  office  of 
Governor  became  vacant  while  here  no  Gov- 
ernor has  yet  been  elected,  and  the  only 
questioD  to  be  decided  is  whether  a  Governor 
can  he  elected ;  there  the  court  was  not  called 
upon  to  decide  when  a  Governor  could  be 
elected,  while  here  that  is  the  sole  question 
for  decision.  Since  the  Chadwick  Case  does 
not  decide  or  attempt  to  decide  wh«i  a  Gov- 
ernor can  be  elected,  our  inveaUgatlcm  and 
decision  of  the  question  presented  here  is  un- 
hampered and  uncontrolled  by  any  prior  ad- 
judication; and  ther^ore  we  must  first  look 
to  the  Constitution  itself  and  see  whether  it 
tells  us  when  the  Governor  is  to  be  elected. 
Upon  turning  to  that  Instrument  we  find  that 
article  6,  §  4,  tells  us  that  "the  Governor 
shall  be  elected  by  the  qualified  electors  of 
the  state  at  the  times  and  places  of  choosing 
members  of  the  Legislative  Assembly" ;  and 
upon  further  investigation  we  find  that  No- 
vember, 1920,  is  the  time  when  and  the  voting 
places  throughout  the  state  are  the  places 
where  the  qualified  electors  of  the  state  will 
choose  members  of  the  IJeglsIatlve  Assembly. 
The  Constitution  does_  not  state  in  expresB 
terms,  nor  does  it  impliedly  say,  that  a  Gov- 
ernor cannot  be  electetf  at  the  next  election ; 
and  therefor  we  must,  on  that  account,  aBcer> 
tain  what  the  general  rules  of  law  are.  The 
rule  in  this  Jurisdiction  has  always  he«i  that 
when  an  elective  office  becomes  vacant  the 
l^al  voters  have  the  right  in  the  absence  ot 
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a  statute  to  the  eoctrair*  at  ths  naxt  electKm. 
tf  there  be  anffldent  time  to  make  un  of  the 
electkm  macWnery,  to  elect  some  person  to 
the  office.  ThlB  rale  baa  beat  enforced  by 
this  court  In  prerlODB  cases ;  and  it  has  been 
i^Msnred  by  the  TOters,  notably  when  Ben 
W.  Olcott  was  elected  secretary  of  state  to 
flll  a  vacancy  caused  by  the  death  of  Frank 
W.  Benson.  Applying  the  general  rule  which 
gorems  elective  offices,  we  are  then  brought 
to  the  condualon  that  the  legal  voters  are 
entitled  to  elect  a  Governor  In  Noronber, 
1920. 

SViT  the  reasons  whldi  I  expressed  In 
Olcott  v.  Hoff  and  for  those  given  herein  I 
am  unable  to  agree  with  the  oonclnalon  reach- 
ed by  a  majority  of  my  Associates. 

BENSON,  J.,  concurs. 

BURNETT,  J.  I  concur  In  the  ai^nment 
of  Mr.  Justice  HARRIS  In  his  limitation  of 
Chadwick  V.  Earbarf,  and  likewise  I  ctncor 
in  the  result  of  his  oplnltm. 

If  the  present  secretary  of  state  is  uofr  In- 
deed the  Governor,  he  can  resign  the  latter 
office.  Such  a  resignation  would  not  affect 
the  dntles  Imposed  upon  a  Governor,  for 
there  would  stUl  be  in  office  the  present  elect- 
ed, gualifled,  and  acting  secretary  of  state, 
who  Is  charged  by  the  GonstltuticHi  with  the 
performance  of  those  duties  until  a  Governor 
shall  be  elected.  The  secretary  of  state's 
tenure  of  office  as  such  Is  the  utmost  limit  of 
his  authority  to  dischai^  the  duties  of  the 
Governor's  office.  It  is  further  limited  by 
the  right  of  the  peoi^e  to  choose  their  Gov- 
ernor at  the  first  opportunity  afforded  by  a 
general  election.  The  secretary  of  state  has 
no  other  or  additional  hold  on  the  guberna- 
torial offlo&  It  Is  only  because  he  Is  secre- 
tary that  he  can  perform  the  duties  of 
Governor. 

Election  is  the  rale  and  appointment  Is  the 
exception  in  filling  vacandes  in  constitutional 
offices.  The  exception  ought  not  to  be  ex- 
panded by  construction  so  as  to  narrow  the 
nile.  For  these  reasMis,  I  am  of  the  opinion 
that  the  people  are  entitled  to  elect  a  Gover- 
nor at  the  next  general  electlcm,  and  that  the 
writ  should  be  made  peremptory. 


SLATTERT  v.  GROSS  et  sL 

(Snpreme  Court  of  Oregon.   Feb.  8,  1920.) 

1.  VENDOB  AND  FUBCHAOB  «S»S8— Joint  PtTB- 
CHA8EB8  PKEBUUED  TO  TAKE  UNDIVIDED  IN- 

TKBEST.  ' 
The  fair  presumption  is,  in  the  absence  of 
contrary  evidence,  that,  where  three  parties 
agree  to  purchase  real  property  at  a  given  price, 
rach  ooe  is  to  take  an  undivided  One-third  in 


tiie  real  pwyerty  and  to  pay  one-fliM  of  the 

prioe.  ^ 

2.  SfECIFIO  FBBPOBIUNOK  4=»91— ErTOKB  PAB- 
VT  TO  CONTBACT  FOB  PVBOHASB  OT  BEAL  PBOP- 
BBTT  BNTITLBD  TO  BKUBDT. 

Either  party  to  a  contract  for  the  purchase 
at  real  property  may  maliitalB  a  salt  for  spedfie 
perfomiaace;  fb»  vendee  to  recover  die  land* 
and  the  ven^jr  to  recover  the  purchase  price. 

8.  SPEoma  fxbfobhance  ^964— Ore  of 

THBEE  joint  FUBOHASEBS  OT  LAND  BNTITUD 
TO  BEHEDT  AGAINST  JOINT  PUB0HABEB8. 
Where  one  of  three  vendees  who  have  con- 
tracted to  purchase  property  at  certain  price* 
and  have  sffreed  amratg  thetnsdvsa  tihat  each  is 
to  pay  onetUrd  and  receive  a  one-third  un- 
divided interest,  has  fulfilled  his  contract  and 
paid  his  part  of  the  purchase  price,  and  Is  about 
to  lose  his  interest  in  the  land  l)y  reason  of  the 
failure  of  the  other  v^dees  to  perform,  he  may 
maintain  specific  performance  against  them  to 
comp^  them  to  carry  out  their  contract,  and 
thereby  secure  to  himself  the  land  to  which  he 
is  entitled. 

4.  SFECmO  PKBFOBICANCE  «=»08  —  GONTBACT 
OF  PUBCHABB  GAVE  VENDOB  OPTION  TO  BN- 
FOBCE  OONTBAOT  THOUGH  IT  PBOVTDED  FOB 
FOBRrrUBE  ON  VKNDBS'S  DEFAULT. 

A  provision  in  a  contract  for  the  sale  of 
land  that  on  60  day^  default  the  contract  should 
be  void  and  payments  thereon  fwfeited.  or  that 
the  vendw  might  elect  to  dadate  dia  whole  of 
the  purdiaae  price  due  and  proceed  at  once  by 
foreclosure  or  otherwise,  Mi  to  give  the  ven- 
dor an  option,  after  the  60-day  periodt  even 
thongh  he  did  not  at  once,  to  dect  to  pro- 
ceed with  the  contract  and  enforce  performance 
thereof. 

Department  2. 

Ai^eal  from  Circuit  Cour^  Lane  Ooonty ; 
O.  F.  SUpworth,  Judge. 

Action  by  Uinda  B.  Slattery  against  O.  G. 
Gross  and  others,  In  wbich  Nancy  3,  Sh^^ 
and  another  filed  a  crose-bUL  E^om  an  ad- 
verse decree,  plaintiff  appeals  and  cross -de- 
fendants file  a  cross-appeaL  Modified. 

Tms  four-coraered  and  very  complicated, 
suit  arose  over  a  real  estate  transaction  in 
the  dty  Eugene.  By  this  transaction  one 
Matlock  and  the  defendants  Gross  and  Mo 
Galium  contracted  to  purchase  from  the  de- 
fendants Nancy  J.  Shelley  and  3.  M.  Shelley 
a  certain  lot  In  said  dty  for  the  sum  of  $10,- 
TOO.  Of  this  Bom  $8,600  was  paid  down;  the 
three  purchasers  eacb  contributing  one- third 
of  the  payment.  Afterwards  several  pay- 
ments of  Interest  were  made,  which  were 
also  contributed  upon  Oie  basts  of  eadi  pay- 
ing the  interest  on  ttab  amount  remaining  mi- 
paid  as  his  own  third  of  the  purchase. 

Matlock  at  different  times  paid  his  part  of 
the  Interest,  and  also  made  payment  on  the 
prlndpal,  until,  he  had  finally  paid  his  «tire 
one-third  of  the  purchase  price.  The  defend- 
ants Gross  and  McGallum,  however,  never 
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made  any  further  paymentB  after  tha  flnt 
one  upon  the  principal.  Tliey  contlnaed  to 
pay  the  Interest  up  to  about  Marcb  29,  1016. 
Evee  alnce  tbey  have  beoi  In  default  in  tbe 
payment  of  fiift  Interest  alao. 

After  paying  up  hla  one-third  in  full,  as 
hereinbefore  stated.  Matlock  transferred  his 
Interest  In  the  contract  to  the  plaintifF.  He 
afterwards  died,  and  his  execntrlx  is  made 
one  of  the  parties  defendant  her^. 

^e  plaintiff,  being  unable  to  obtain  title 
to  her  one-third  Interest  In  tbe  land  to  be  con- 
veyed under  the  contract,  brings  this  salt 
against  the  defoidants  Gross  and  McCaUam, 
and  mafees  the  defendants  Shelleys  and  Mat- 
lodc,  ececntrlx,  nominal  parties  defendant. 
Flalntlfl  prays  for  alternative  relief,  and 
amcmg  other  things  for  a  decree  of  qiedflc 
performance  against  the  defendants  Gross 
and  McOallum,  and  that  they  be  decreed  to 
pay  up  fbe.^moimt  due  from  them  undw  the 
contract,  so  that  she  can  receive  her  one-third 
int»«8t  in  tbe  real  propaty  for  wtaidi  Mat* 
lock  paid  before  transferring  his  Interest  to 
her. 

The  defendants  Sb^Ueya  appear  in  the 
cause  and  file  a  cnns-biU,  In  which  th^  pro- 
test their  wilUngness  to  convey  the  property 
to  the .  pnrchaseni  and  bring  into  conrt  Uw 
deed  thraefor,  and  they  also  ask  for  a  decree 
of  9ecific  performance  against  the  defend- 
ants Orom  and  McOaUnm  and  the  execntrlx 
of  Matlock's  estate. 

The  court  below  dlwiHasail  the  bill  of  tbe 
plain tur  upon  the  ground  that  she  had  a  com- 
plete and  adequate  remedy  at  law,  but  de- 
creed apedflc  performance  in  favor  of  the  de- 
fendants Nancy  J.  Shelley  and  J.  M.  Shelley 
against  Gross  and  McOallum  upon  the  cross- 
bill of  the  former.  Tbe  decree  econerates 
the  defendant  NeUle  T.  MatlodE,  ^ecutrlz 
of  tike  Matlo<A  estate^  and  also  provides  fbr 
the  foreclranre  and  sale  of  the  property  coh- 
ered by  the  contract  to  satisfy  the  Judgment 
against  the  defendants  Gross  and  McCallnm. 

From  this  decree  the  plaintiff'  lappeala 
The  dtf«idant8  Gross  and  McCallum  appeal 
from  tbe  -portitm  of  the  decree  providing  for  a 
gpecdflc  performance  in  favor  of  the  defend- 
ants Nancy  3.  Shelley  and  J.  M.  Sh^ey,  and 
from  that  portion  decreeing  a  foredosure  of 
Oie  property  and  a  d^ciency  judgment 
against  them  persimaUy  for  any  balance  re- 
maining unpaid. 

There  was  no  appeal  by  the  defendants 
Nancy  J.  and  J.  U.  Shelley,  and  no  appeal  in 
behalf  of  the  Matlock  estate. 

H,  E.  Slattery,  of  Eugene,  for  appellant. 

A.  C.  Shaw,  of  Portland,  and  E.  R.  Bryson 
and  O.  H.  Foster,  both  of  Eugene  (Jesse  G. 
Wells,  Smith  &  Bryson,  and  L.  Bllyen,  all  of 
Eugene,  on  the  briefs),  for  respondents. 

BENNBOrr,  J.  (after  stating  the  tacta  as 
aboT^.  [1]  We  ^Ink  the  court  below  erred 
In  aitmiii8*ng  plaintUTs  bill  in  equity  upon 


the  ground  that  ttoe  had  adequate  relief  at 
law.  TbB  contract  between  Matlock  and  tbe 
defendants  Gross  and  McCallnm  was  for  the 
pur<^ase  of  a  certain  specific  tract  of  real 
property.  We  think  the  fair  presumption  la, 
in  the  absence  of  evidence  to  the  contrary, 
that,  where  three  parties  agree  to  purchase 
real  property  at  a  given  price,  each  one  is  to 
take  an  undivided  one-third  In  the  real  pnp- 
erty  and  each  ts  to  pay  one-third  of  the  price. 
That  natural  Inference  Is  strengthened  in  this 
case  by  the  conduct  of  the  parties  themselves, 
and  by  the  fact  that  each  one  of  them  did  pay 
one-third  of  the  first  paymoit,  and  that  th^ 
numerous  paym^ta  of  Intwest  w«e  made  np- 
on  the  same  basis. 
lAelr  agreement  with  the  vendors  was: 

"Tliat  the  parties  of  the  second  part  hereby 
agree  and  bind  themselves,  and  their  legal  repre- 
sentatives;  to  pay,  or  caoss  to  be  paU,  to  the 
said  parties  of  tbe  first  part^  thdr  heiis  or  aa- 
signs,  the  sum  of  9U^70a" 

niere  Is  small  room  for  doubt  bat  wbat 
the  arrangement  among  themselves  was  that 
each  one  shonld  pay  tme-iliird  of  that  sum. 
The  plaintiff  could  not  possibly  obtain  tbe 
title  to  the  ondlTlded  OD»tblxd  ihterest  in  the 
real  property  for  which  she  had  c<mtracted, 
unlesB  Gross  and  McOallum  compiled  with 
tbelr  agreement  to  pay  tb^  part  of  the  pur- 
chase price; 

[2]  It  is  settled  that  either  party  to  a 
contract  for  the  purchase  of  real  pr<^rt7 
may  maintain  a  rait  for  levedfic  performance ; 
the  TOidee  to  recover  the  land  and  tbe  vendor 
to  recover  the  purchase  price.  The  reason 
why  the  vendee  may  maintain  a  suit  in  equity 
for  specific  performance  against  the  vendor, 
as  announced  by  all  the  courts,  Is  that  the 
damages  which  he  could  recover  in  an  action 
at  law  are  Inadequate  recompense  for  the  loss 
of  the  real  estate  which  he  has  contracted  to 
purchase,  and  which  may  have,  and  la  as- 
sumed to  have^  a  peculiar  value  to  the  pur- 
cbaser,  which  money  damages  will  not  re- 
place. 

In  Pomeroy  on  Contracts,  pp.  10,  11,  and 
12,  it  Is  said: 

"One  landed  estate,  though  of  precisely  the 
same  market  value  as  another,  may  be  entirely 
different  in  every  other  circumstance  that  makes 
it  an  object  of  desire.  Tbe  vendee  in  a  land 
contract  may  recover  back  the  purchase  money 
which  ha  has  paid,  and  with  the  damages  wliich 
he  thus  Teceives  he  may  purchase  another  estate 
of  equal  market  value,  but  then  thm  may  be 
niunerous  features  and  Incidents  connected  with 
the  former  tract  which  induced  him  to  pur- 
chase, which  made  it  to  him  peculiarly  desir- 
able, hut  which  were  not  taken  into  account 
in  the  estimate  of  his  damages,  and  which 
cannot  be  found  in  any  other  land  which  he 
may  buy  with  tbe  money.  It  is  evident  that 
in  Uila  and  similar  eases  there  would  be  a 
failure  of  justice  unless  some  other  jurisdtetlon 
supplenwnted  that  of  the  common  law,  by  com- 
pelling the  defaulting  party  to  do  that  which  in 
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eonBeience  ha  is  bound  to  do,  namdj,  actaally 
and  Bpeciflcally  to  perform  hia  afreement  *  *  * 
"Wbere  land,  or  any  estate  therein,  is  the 
■abject-matter  of  the  agreement,  the  equitable 
inriadiction  la  flrmly  eatablishefl.  Whenever  a 
contract  eonceminr  real  proper^  la  in  its 
nature  and  inddents  enUrely  nnobjectlonable, 
that  la,  when  il  possesses  none  of  those  fea- 
tures which,  as  we  shall  see,  appeal  to  the 
discretion  of  the  conrt,  it  Is  as  much  a  matter 
of  conrse  for  a  court  of  equity  to  decree  a  spe- 
cific performance  of  it  as  it  is  for  a  court  of 
law  to  give  damages  for  the  breach  (rf  it.  The 
reasons  whldi  hav*  led  the  coorts  to  hold  that 
damages  are  an  taiadeqnate  compensation  for 
the  breach  of  contracts  concerning  land  have 
already  been  stated.  Undoubtedly  there  are 
cases  where  the  reasons  have  no  actual  ai^lica- 
tion  and  force.  Land  is  often,  especially  in  this 
country,  bought  and  held  simply  as  merchandise, 
for  mere  purposes  of  pecuniary  profit,  possess- 
ing no  interest  in  the  eyes  of  the  porcbaser  and 
owner  other  than  its  nuiiiet  Talue.  ^e  jnrla- 
dietiOD,  howercr.  extends  to  these  cases.  The 
role  having  been  once  established  is  now  nni- 
Tersal.  The  actual  motives  end  design  of  the 
pnrcliaMr  are  never  Inquired  into,  for  it  Is 
asBomed  in  every  instance  that  damages  are 
an  Inadequate  relief  for  the  breach  of  a  land 
contract." 

Now  If  damages  at  law  tor  tiie  breacb  of 
the  c<m tract  la  no  adequate  compensation  for 
the  Tendee,  wtaen  the  vendor  baa  fiilled  to 
convey  as  agreed,  it  must  follow  by  the  most 
perfect  analogy  that  damages  at  law  would 
be  no  adequate  compensation  for  one  of  the 
vendees  for  the  loss  of  bis  interest  ta  the 
land.  whCTe  the  loss  la  about  to  be  caused 
by  the  failure  of  two  of  his  associates  to  per- 
form tiielr  part  of  flie  oontract  In  ^fher 
case  he  loses  the  land  by  reason  of  the  faU- 
nre  of  some  party  to  tile  ctmtract  to  perform 
according  to  its  conditions,  and  In  one  case 
the  damages  whldi  he  could  recover  at  law 
will  be  Just  as  inadequate  aa  in  the  other. 

[S]  It  follows  that  when  one  of  three  ven- 
dees who  have  contracted  fOr  a  joint  purpose 
has  fulfilled  his  contract  and  paid  his  part 
of  the  purchase  price,  and  is  about  to  lose 
hia  intei-est  in  the  land  by  reason  of  Uie  fiUl- 
ure  of  the  other  vmdeea  to  perform,  he  may 
maintain  spedtlc  performance  against  them 
to  compel  them  to  carry  out  their  ctmtract, 
and  thereby  secure  to  him  the  land  to  which 
he  Is  entitled.  The  damages  which  he  might 
receive  at  law  are  not  adequate  compensation 
for  the  loss  of  bis  interest  in  the  real  estate. 

In  this  case  the  plaintiff  alleges^  and  the 
answer  and  offer  of  the  vwdors  establish, 
that  they  are  standing  ready  to  convey  the 
iwoperty  in  accordance  with  die  contract  as 
soon  as  the  other  vendees  have  performed 
their  part  If  the  plaintiff  has  assumed  the 
joint  liability  of  Matlock  to  the  vendors  upon 
the  purchase  price  of  this  land,  there  is  still 
another  ground  for  sustaining  this  suit. 

In  32  Oyc.  248,  the  doctrine  is  announced 
that— 

"Aftpr  maturity  of  the  debt,  although  the 
surety  has  not  been  troubled  by  the  creditor, 
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he  has  the  tight,  before  payment,  to  go  Inito  a 
conrt  of  equity,  at  any  timet  to  compel  payment 
of  the  d^t     the  prtu^paL'* 

In  Davis  v.  First  Nat  Bank  of  Albany,  80 
Or.  474,  4S6, 168  Pac  928,  932,  it  Is  said: 

"Under  the  peculiar  circumstances  shown  in 
thb  case,  and  in  equity  and  good  conscience, 
plaintiffs  have  a  right  to  demand  that  the  other 
co-obligors  be  required  to  contribute  their  share 
in  the  liquidati<m  of  the  loan  even  before  plain- 
tiffs iwy  the  debt  or  the  property  <tf  jdaintiffs 
is  sacrificed  therefor.  At  law  the  surety  must 
pay  the  debt  before  he  can  have  an  actimi,  but 
not  BO  to  eqnltj." 

It  Is  not  necessary  for  ns  to  Inqnlre  In  this 
case  as  to  whether  or  not  the  fdatotiff  had 
taken  over  the  contract  under  audi  dream- 
stances  as  to  amount  to  an  assomptimi  of 
the  debt  or  Joint  llabUity  of  MatlodS  to  the 
vendors,  etoce  his  rt^t  to  go  Into  equity  upon 
Uie  first  ground  stated  Is  apparent.  The  de- 
foidants  Gross  and  HcOallum,  however,  ccm- 
tend  most  strenuotuly'tiiat  th^  were  released 
from  llabUity  and  the  contract  became  ab- 
solutely null  and  void  by  reason  of  their  fail- 
ure to  comply  with  ite  temus. 

Tha  contract  contained  the  following  pro- 
vision: 

"And  it  Is  agreed  that  if  the  said  parties  of 
the  second  part  shall  fall  to  make  any  of  said 
payments  at  the  time  and  in  the  mannn  above 
specified,  or  within  00  days  after  any  payment 
of  principal  or  interest  shall  become  due,  or 
shall  fail  to  pay  any  tax  or  assessment  befltwe 
same  ahall  become  delinquent,  ■  this  agreement 
shall  be  henceforth  void,  all  payments  thereon 
forfeited,  and  possession  of  said  premises  shall 
be  at  onoe  surrendered  to  first  parties;  or  said 
first  parties  may  elect  to  declare  the  whole  of 
said  purchase  price  due,  and  proceed  at  once, 
by  foredOBore  at  otherwise  to  ooUeet  the  same, 
together  with  his  reasonable  costs,  charges,  and 
expenses,  Indudlng  attorney  feen** 

[4]  It  la  urged  ttiat  ondtt  dils  provlaioD 
the  contract  became  null  and  vidd  as  soon 
aa  there  was  any  default  for  a  period  of  00 
days,  and  the  only  option  im  the  part  of  the 
vendor  was  to  proceed  at  once  to  foreclose 
and  collect  the  price.  We  ttilnk  this  Is  not  a 
fair  construction  of  the  contract  When  this 
provision  is  read  together  with  the  preceding 
provision,  "that  the  said  parties  of  the  second 
part  hereby  agree  to  bind  themselves,  and 
th^r  legal  representatives,  to  pay,  or  cause 
to  be  paid,  to  the  said  parties  of  the  first  part, 
their  h^rs  or  asdgns,  the  sum  ot  fl0,700,"  it 
seems  apparent  that  the  intention  was  to 
give  the  vendor  an  option,  and  that  upon  ftll" 
ore  for  the  period  of  00  days  he  might  either 
forfeit  the  contract  or  he  mlf^t  elect  to  pro- 
ceed with  It,  and  if  he  chose  he  could  proceed 
at  once  to  collect  the  amount  still  due  on  the 
contract 

It  is  true  that  the  vendor  did  not  proceed 
at  once  at  the  end  of  60  days,  but  It  is  also 
aiqparoi^  from  the  evidence  that  all  the  par> 
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ties  eittaer  tadtay  or  directly  agreed  to  an 
extension  of  time.  It  wonM  be  a  hard  rule  to 
say  that  the  render  lost  his  right  to  proceed 
on  the  contract  by  reason  of  his  leniency,  or 
that  one  vendee  loet  his  remedy  against  the 
other  becanae  the  vendor  did  not  proceed  at 
once,  and  mnst  therefore  lose  not  only  his 
right  to  the  land  he  had  contracted  for,  but 
also  the  m<mey  he  had  paid  In  accordance 
vlth  bis  owa  contract  thereon. 

It  follows  from  what  we  have  already  said 
that  both  the  plaintiff  and  the  defendants 
Nancy  J.  Shelley  and  J.  H.  Shelley  are  en- 
titled to  a  spedflc  performance  against  the 
defendants  Gross  and  HcCallum. 

Owing  to  tbe  conflict  of  Interest  and  the 
complicated  relations  between  the  parties, 
there  is  a  good  deal  of  difficulty  in  drawing 
a  decree  which  shall  respect  the  relative 
rights  and  tutereats  of  eadi.  We  think,  how- 
ever, that  it  win  ivotect  every  one  ae  near  as 
may  be  if  ttie  decree  provides  tot  a  8pe(dflc 
perfonnanoe  In  fkvor  of  the'plaintlfl  against 
each  of  tbe  deCmdants  Q.  G.  Gross  and  James 
8.  UcCallum  JCor  tb^  respective  halves  of 
tile  amount  stni  due  to  tbe  Shdleys,  and 
gives  them  60  days  in  whlcb  to  pay  said 
amount  Into  court,  as  fixed  by  tbe  original 
decree  In  the  court  below,  and  that  upon  oom- 
pllance  with  said  decree  tbe  deed  broufl^t 
Into  court  br  Hie  Sbell^s  in  favor  of  ibe  said 
defendants  Gross  and  McCaUum  and  the 
plalntilf  be  turned  over  to  the  vendees ;  and 
that  upon  £&Uure  to  pay  tbe  same  execution 
diall  Issue  In  favor  of  ttie  idaintiff,  against 
each  of  said  defendants,  for  tlie  req>ectlve 
half  of  tte  amount  still  due,  whidh  shall  be  a 
general  execution  against  tbe  Individual  prop- 
erty of  eacb,  tiie  returns  on  tlie  same  to  be 
paid  into  the  cour^  and  api^ied  aa  the 
amount  due  to  the  defendants  Nancy  J.  Sbel- 
ler  and  J.  M.  Shelley;  and  If  either  cl  said  ex- 
ecntirais  shall  be  returned  In  whole  <x  in  part 
unsatisfied  thm  said  Nancy  J.  Shelley  and  J. 
U.  Shelley  shall  have  and  recover  and  have 
execution  against  fbe  pnqierty  of  both  or  el- 
tlier  of  said  defendants  generally  for  the 
amount  xemalning  unpaid;  and  if  said  oecu- 
tion  shall  still  remain  unsatisfied  then  the 
▼mdora^  lien  of  ttte  said  Nancy  J.  and  J.  M. 
SheUey  np<m  the  property  In  controversy 
sball  be  foredosed  and  the  property  shall  be 
■old  to  satis^  the  amount  remaining  unpaid ; 
and  if  said  property  shall  bring  more  than 
taun^  to  satisfy  the  claim  of  the  Shelleys  the 
balfuice  remaining  ov«r  shall  be  applied  as 
follows:  d)  To  the  payment  of  Ute  excess  paid 
by  Matlock  over  and  above  the  amount  paid 
by  Gross  and  McOallum,  and  tlw  balanra^  if 
any,  remaining  shall  be  divided  equally  be- 
tween plaintiff  and  said  Gross  and  McCallum 
respectively. 

As  the  Shelleys  have  not  appealed  from  tbe 
Judgment  In  favor  of  Nellie  T.  Matlock,  ex- 
ecutrix of  the  Matlock  estate  decreeing  that 
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they  were  not  entitled  to  Q)eclflc  performance 
against  her,  or  from  tbe  decree  In  favor  of 
her  against  said  Shelleys  for  costs  and  dis- 
bursements, that  part  of  the  decree  will  not 
be  disturbed  here. 

The  plaintiff  and  the  defendants  Nancy  J. 
and  J.  M.  Shelley  will  each  recover  their 
costs  and  disbursements  against  Gross  and 
McCallum. 

McBRIDB,  a  J„  and  BBAN  and  JOHNS, 
J  J»  concur. 


BIGGS  et  ux.  V.  ADKINS  et  aL 
(Supreme  Coort  of  Oregon.    Feb.  10^  1020.^ 

1.  Fa&UDS,  BTATOTX  OF  «S»129(lj^PoSaBB- 
SZON  TAKXNQ  OKAL  GOHTUOT  TO  OOHVXT 
LAND  OVT  or  THE  STATUTE. 

To  take  an  oral  contract  to  convey  land  out 
of  the  statute  of  frauds,  the  neceasary  posses- 
sion must  have  been  taken  by  the  purdiasers 
under  and  in  pursuance,  of  the  contract,  and  it 
is  not  enough  that  th^  were  already  on  the 
land  by  virtue  of  srane  other  arrangement  with 
the  sdler,  as  that  of  hia  empk^is,  bat  there 
most  have  been  -such  an  open  and  notorious 
change  to  the  status  of  purchasers  in  possession 
as  to  have  attracted  tlie  notice  of  other  v^mj^ 

2.  SFEomo  PKBroaacAircs  ^s>42— Obai.  ooir- 

TKACrr  TO  DKVZSB  UKD  TO  SUPLOTfiS  NOT 
KHVOBCKABLS  XH  ABSBHOI  OF  SHOWINO  OF 
CHAHQX  IN  CHAKACTEB  OF  POSSZSBIOIT. 

Decedents  oral  contract  to  devise  to  his  em- 
ployee certain  land  not  specifically  described,  on 
which  he  and  the  employes  ware  living,  it  be- 
ing uncertain  whether  the  land  was  to  be  devised 
to  the  employes  or  to  them  and  thrir  children^ 
held  not  specifically  enforceable  against  deee* 
denf  s  adminietrator  and  his  hdr,  in  the  abemce 
of  showing  there  was  any  change  in  possession 
by  employes  as  audi  to  possession  as  purchas- 
ers or  prospsetlvQ  derlaeea. 

Department  1. 

Appeal  from  CStvult  Gonr^  Clackamas 
County;  J.  TT.  Campbell,  Judge.  , 

Action  by  L.  Gt  Rlggs  and  Nettle  Rlggs, 
his  wife,  against  EJllzabetb  Adklns  and  W.  O. 
Vaughan,  administrator  of  the  estate  of 
James  Adklns,  deceased.  From  decree  for 
plalntlffia,  defendants  appeal.  Beversed,  and 
decree  entered  dlsmisdng  tbe  suit 

The  substance  of  tbe  complaint  In  this 
suit  Is  that  James  Adklns,  now  deceased,  was 
tbe  owner  of  some  land  ther^  described, 
and  tliat  for  about  19  years  prior  to  his 
death  he  made  his  home  with  the  plaintiffs, 
who  are  husband  and^  wife,  and  about  May, 
1905,  he  agreed  with  them  that  he  would 
convey,  deed,  devise,  or  will  the  realty  to 
them  to  take  effect  od  his  death,  on  condition 


^ssrw  otber  esses  see  same  topla  and  XET-NUHBBB  la  all  Ker-Numbtred  Dlsests  aad  Indeaw 
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that  they  would  live  on  the  property,  keep 
bouse^  and  maintain  a  borne  for  him  thereon 
and  perform  such  other  services  as  be  might 
from  time  to  time  demand.  The  plaintiffs 
claim  to  have  performed  thMr  part  of  the 
contract,  sped^lng  that  they  provided  his 
food  and  board,  did  his  laundry  work  for 
him,  nursed  and  cared  for  htm  daring  some 
Illness,  and  that  Nettte  Biggs,  one  of  the 
plaintiffs,  for  a  period  of  14  years  cocked  for 
bis  logging  and  mill  crews,  consisting  on  an 
average  dnrlng  that  time  of  from  8  to  16  men, 
and  received  no  other  consideration  than  the 
promise  of  Adklns  at  that  time  to  convey  the 
lands  to  the  i^aintUEs.  It  la  said  In  the 
otmiplaint  that: 

"The  taSA  JaiAea  Adklns  has  always  during 
said  time  treated  the  said  property  as  the  prop- 
erty of  these  plaintiffs,  and  pklntiffi  hare  lived 
upon,  improved,  fleiioed,  and  general^f  eared  for 
said  lands." 

^niey  lay  tbat  Adklna  often  bad  promised 
that  he  woQld  have  papers  prepared  in  tol- 
fllbnent  of  the  alleged  agreement,  but,  if  they 
erer, existed,  tb^  have  not  beea  found  or 
have  beoi  deetroyed,  and  he  died  holding  the 
legal  title  tn  hla  name.  Their  prayer  is  to 
tike  effeet  fliat  the  administrator  and  the 
mother  of  tbe  deceased,  who 'is  his  only  heir, 
be  declared  to  hold  the  land  in  trust  for  the 
use  and  benefit  of  the  plaintiffs,  and  for 
further  relief. 

The  making  of  the  contract  is  denied  hy; 
the  answer.  It  Is  averred  In  effect  that,  in- 
stead of  Adklns'  living  with  the  plaintiffs, 
they  lived  with  him  and  .were  paid  by  him  for 
all  their  services  besides  having  the  use  of  the 
property  and  their  sustenance,  derived  In 
large  part  from  material  produced  on  the 
premises.  This  In  turn  was  denied  by  the 
reply.  From  a  decree  according  to  the  pray- 
er  (tf  the  compUlnt  the  defeodanta  appeaL 

Earle  O.  Latonrett^  Oregon  Otty  (a 
D.  &  D.  a  tatonrette,  of  Oregon  City,  <m 
the  brief),  for  appellanls. 

O.  T.  Sievers,  of  Oregon  City  (Browntill 
&  Slevers,  of  Oregon  City,  on  fbe  brief),  for 
respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  facts  appear  to  be  that  as  early 
as  189S  Adklns  was  running  a  sawmill  in 
Clackamas  county  and  employed  the  plaintiff 
L.  Q.  Rlggs  in  the  operaticm  of  the  same. 
He  afterwards  engaged  the  plaintiff  Nettie 
Rlggs  to  cook  for  tbe  mill  hands  at  an  agreed 
price  of  f20  per  month,  together  with  hous- 
ing and  board  for  herself  and  family,  con- 
sisting of  her  husband  and  two  children. 
They  went  upon  tbe  premises  for  that  pur- 
pose and  continued  there  for  about  a  year, 
when,  as  the  plaintiffs  declare,  the  agree- 
ment In  question  was  made  orally.  With- 
out dispute,  the  husband  continued  to  re- 


ceive pay  for  his  services  In  tbe  mllL  Tbe 
wife  says  tiiat  this  was  sufficient  for  Uie 
maintenance  of  the  family,  outside  of  what 
th^  otherwlae  received  from  tbe  deced^t, 
in  consequence  of  whldi  she  did  not  draw 
any  of  her  wages,  althou^  she  might  have 
had  them  for  the  asking.  After  the  alleged 
agreement  was  made,  tbe  decedent  bought 
three  other  pieces  of  property,  all  of  whlcb 
are  included  tn  the  description  motioned  in 
the  complaint.  Among  others,  of  those 
bought  subsequently  he  took  conveyance  from 
the  plaintiffs  thenuelTes  of  one  ot  the  tracts. 
The  plaintiffs  say  there  never  was  any 
change  in  the  texnm  ot  the  contract;  yet 
Oiey  Bay  he  bought  from  Qxem  tiUa  land  for 
which  be  never  paid,  but  that  they  forgave 
hjm  Oie  debt,  and  daim  this  same  land  was 
to  be  th^rs  after  his  death. 

Speaking  of  the  contract,  the  yrlts  testified 
that  what  Ihey  were  to  get  was  "the  property 
where  the  mill  sat.  where  we  lived  at  fliat 
time."-  They  were  then  living  In  a  bouse 
near  the  mill  already  on  the  land  when  they 
went  there,  iriiich  is  not  to  be  mistaken  for 
the  one  bnilt  later  and  hereinafter  mentioned. 
She  was  unable  to  state  bow  many  acres  v&e 
in  the  tract  to  be  conveyed,  and  neither  wit- 
ness pretends  to  ^re  any  definite  boundary 
of  the  pr(q;)erty  they  were  to  have.  Tbe 
wife  was  uncertain  about  who  were  to  be 
the  grantees.  On  that  point  her  testimony  is 
to  this  tenor: 

She  said.  "We  were  to  get  the  place."  Ask- 
ed, "Whom  do  you  mean  by  'we'?"  she  answered, 
"My  husband,  myself,  and  my  fanuly." 

"Q.  And  yonr  familyt  A.  Tea,  sir;  he  in- 
tended it  fw  a  home  for  us  all.  Tha.t  is  what 
he  said. 

"Q.  Did  he  say  'fsmilr*?  A.  Be  said  *as  all.' 
He  said  when  he  was  through  with  it  it  was 
ours.    It  belonged  to  us. 

"Q.  'Us'?  A.  No.  sir;  he  said,  'This  belongs 
to  you  folks.' 

"Q.  Did  he  mention  any  names  when  he  said 
'you  folks'?  A.  No,  sir;  I  suppose  we  would 
know  enough  to  know  what  he  meant  when  he 
was  talking  direct  to  us. 

"Q.  Did  he  mean  yon  and  yonr  husband  and 
the  children?  A.  He  meant  it  waa  ftnr  lU  of 
us;  yes,  sir. 

"Q.  What  children  have  you?  A.  I  have  two. 

"Q.  They  are  living  with  you,  are  they?  A, 
One  of  them;  that  is.  that  is  his  home.  My 
daughter  la  married.** 

The  decedent  at  hts  own  expoise  built  a 
dwelling  house  on  the  premises  In  1907,  whldh 
he  and  the  plaintiffs  and  their  family  oc- 
cupied without  any  apparent  change  In  the 
previous  arrangement  whereby  the  plaintiffs 
were  there  as  employes.  He  paid  nil  the 
taxes,  and  In  his  dealings  with  other  people 
always  claimed  the  property  as  his  own. 
Indeed,  the  testimony  on  the  part  of  the 
plaintiffs  themselves  is  that  he  claimed  the 
property. 

Adklns  waa  suddenly  killed  on  June  SO, 
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Ifj  a.  lootHnotlTe  when  he. was  nmolng 
to  catcb  a  train.  Aft^  his  administrator 
was  appointed  he  was  told  by  the  plaintiff 
Id  substance  that  Adklns  owed  the  latter 
lor  the  land  bought  from  the  plaintiffs.  The 
plaintiff  L.  G.  Biggs  at  that  time  also  in- 
qoired  of  the  decedent's  personal  represenCa- 
tlTC  when  the  plaintiffs  would  be  repaired 
to  T8Cate  the  premises  now  la  Question.  The 
Dearest  approach  to  an  averment  of  posses- 
sion of  the  property  soffident  to  take  the 
transaction  ont  of  the  statute  of  frauds  Is 
the  allegatloii  of  the  omnptaint  "that  plain- 
tiffs have  lived  upon*  Improved,  fenced,  and 
generallT  cared  for  said  lands."  Without 
dispute  the  genesis  of  the  relation  between 
the  parties  wherry  the  plaintiffs  went  iu>oa 
the  property  is  foond  In  the  relation  of 
employer  and  anploy&  This  continued 
throagtiout  the  course  of  years  until  the 
Kawmill  burned  and  part  of  the  land  had 
been  leased  to  another  sawmill  operator. 
For  all  that  would  appear  to  an  obaerrarr  the 
previous  relation  continued. 

[1]  As  stated  In  Roberts  v.  Temidet<Hi,  48 
Or.  65.  80  Pae.  4S1,  S  Z/.  B.  A.  (N.  S.)  790,  note, 
in  order  to  take  the  transacticm  .out  of  the 
Btatute  of  frauds^  the  necesaaiy  poseeaslou 
most  have  been  taken  under  and  in  pursu- 
ance of  ttie  contract  It  is  not  enough  that 
the  would-be  purchasers  are  already  oo  the 
land  by  virtue  of  some  other  arrangement 
There  must  be  such  an  open  and  notorious 
diange  of  the  previously  existing  relation  as 
to  attract  the  notice  of  other  people.  In  8  L. 
R  A.  (N.  S.)  the  Boberts-Templeton  Case  Is 
thorongbly  annotated  on  this  point  The  sub- 
ject la  further  examined  In  Le  Vee  v.  Le  Vee, 
181  Pac.  SSI.  A  substantially  parallel  case 
holding  advezsely  to  the  litl^t  seeking  to 
enforce  tbe  conveyance  is  Herr  v.  McAllister, 
181  Pac.  741.  There  the  pUdntUt  dalmed  un- 
der an  oral  contmet  said  to  have  been  made 
with  the  then  owner  of  the  land,  since  deceas. 
ed,  whereby  she  was  to  take  care  of  hla  house 
and  home  and  look  tOtex  bltn  during  the  re- 
mainder o£  his  life,  which  service  she  claims 
she  performed.  She  had  been  in  that  employ- 
ment tor  hire  and  was  on  the  premises  In 
1S7P.— 20 


pursuance  thereof  prior  to  the  time  the 
agreement  was  said  to  bare  been  made.  The 
owner  of  the  realty  made  a  will  disposing  of 
all  his  property  except  that  in  question.  Still 
later  he  made  a  codicil  to  his  wUl«  Mildi, 
however,  was  not  produced,  but  was  de- 
scribed orally,  whereby  he  bequeathed  this 
very  property  to  the  plaintiff,  but  it  was  not 
attached,  to  his  will  and  was  not  found.  In 
the  respects  mentioned  the  case  there  was 
much  stronger  for  the  claimant  than  in  this 
Instance;  yet  this  court  in  an  opinLon  by 
Mr.  Justice  Soima  refused  to  anfMoe  the 
contract 

[2]  In  the  present  litigation  the  agreement 
Is  uncertain  as  to  the  particular  tract  to  be 
transferred.  It  is  uncertain  to  whom  It  was 
to  be  conveyed  or  devised,  whether  to  the 
plaintiffs  themselves  or  to  them  and  their 
c^dren.  There  is  no  sufficient  showing  that 
there  was  any  change  In  the  previous  re- 
lation of  the  parties  respecting  the  land. 
All  they  did  while  on  the  premises  Is  quite 
consistent  with  the  former  agreement  and 
does  not  constitute  proof  of  taking  that  pos- 
session of  the  property  which  should  always 
be  shown  in  dealings  between  parties  who 
are  not  related  to  eaidi  other  by  ties  of  con- 
sanguinity or  afllnity.  To  take  pnq>raty  from 
the  estate  of  a  decedent  whose  mouth  is 
dosed  by  death  and  who  in  his  dealings  with 
other  parties  always  asserted  his  ownership 
of  the  land,  when  there  is  nothing  to  support 
the  claim  better  than  mere  oral  testimony 
which  narrates  events  and  actions  easily  re- 
ferable to  another  agreement  would  be  to 
open  the  doors  wide  to  possible  fraud  in  the 
very  face  of  the  statute! 

The  pleading  is  deficient  In  that  It  does 
not  directly  aver  fh&t  the  parties  took  pos- 
session by  virtue  of  the  contract  In  the 
same  respect  the  testimony  itself  Is  wanting. 
The  result  Is  that  the  decree  of  the  circuit 
court  must  be  reversed,  and  oaa  brae  entered 
dismissing  the  suit  but  without  costs  or 
disbursements  to  either  party. 

BSINSON,  HARRIS,  and  BBlNNIXFr,  JJ^ 
concur. 
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QARDNBB  T.  OITT  OB*  PORTLAND  «t  ol 

(Suprema  Ooort  of  Oncon.  Jan.  20,  1920.) 

t.  BCmnoiPAC  aompmAHOHs  <|ce»514(3>— !>■• 
OSES  nrjonfiiro  ooixaonoir  or  ASBBasiiBiiT 
FOB  nsBBT  mPBovmaafT  dcwb  hot-  bja  be- 

■UHBaSUKIfT. 

A  decree  inTalidatiiiff  assesBmeDt  for  .street 
paving  because  the  diy  could  not  levy  an  assesa- 
ment  until  work  was  completed  does  not  bar 
the  city  from  levying  and  collectins  an  aaseaa- 
ment  after  completion  of  the  improTement.  for 
otherwiae  the  provislona  of  Charter  of  Portland 
1903,  S  400,  retained  aa  an  ordinance  under  the 
prevmt  InitiatiTe  Caiazter,  |  284,  uid  relating 
to  reaaaesBmenta  where  aMeaamenta  ar«  held  in- 
Talld,  would  be  meaningleaa. 

2.  Municipal  cobpobatiohs  4s»613(7)— Ai.- 

UUATIOn  BT  BtSaiM  OWNKB  TEAT  UPBOTB- 
MBWT    WOULD    HA  VI    BBXIf    DXFKATED  BT 

BBKONffrsAiTan  utsutnaasT  anroa  zr  xb- 
quiBEB  owHms  or  00  ns  cbht.  or  Atnor- 

XD  PBOFBBTT  THEBBPOB. 

Where  a  city  dedarad  Ita  intention  to  pave 
a  street  at  grade,  and  so  made  the  improvement, 
except  that  a  vladnct  waa  built  over  rattroad 
tracks  by  railroads  and  street  pavement  made 
thereon,  an  allegation  by  single  owner  that  the 
improvement  waa  abandoned  and  would  not  have 
been  conaented  to,  but  would  have  been  defeated 
by  remonstrances,  is  ineffectual,  since  under 
Charter  ai  Pordand,  t  284»  the  owners  oi  00 
per  cent,  of  the  afE^eted  property  an  teQvired 
to  defeat  an  improvement 

5.  PlB&DIHO  93»17— HTPOTHmOAL  AZUQA- 
TlOin  DO  NOT  PEBBBNT  UaUABLB,  M4TTOTAL 
VAOT. 

The  allegatifm  in  a  complaint  what  would 
or  would  not  have  beat  dtme  is  hypothetical,  and 
doea  not  conatitnte  iasoable  fact*  and  la  Imma- 
terial. 

4.  BqUlTT  «=305^^BOFBBTT  OWNEB  FAIL- 
ZNa  TO  PBJXOT  TO  HAEINO  AND  AOCKPTZNO 
or  8IBBSX  PATZNa  IICFBOTEICBNT  ON  OTBEB 
THAN  OBZOINAI.  PLAN  OANNOT  OVJBOT  TO  A8- 
ff^wUfWT  THBBKroB. 

In  a  suit  to  cancel  city  street  paving  assesa- 
ments,  where  the  dty  secured  a  better  and  safer 
improvement  at  lesa  cost  than  under  the  estab- 
lished grade  plan  on  which  it  had  declared  Its 
intention  to  improve,  and  plaintiff  by  failing  to 
object  lured  the  dty  to  make  and  accept  the 
improvement,  he  does  not  come  into  equity  with 
dean  bands. 

6.  Municipal  ooBFOBATiona  ^=»416— Onr's 

BIGHT  TO  ASSESa  BENBTETBD  FBOFEBTT  FOB 

msam  patino  not  lost  whebb  it  in  oood 

FAITH  ALTEBED  GBADE. 

Where  a  dty  dedared  Its  intention  to  pave 
a  street  at  its  eatablished  grade  and  In  good 
faith  permitted  railroad  companies  to  build  a 
viaduct  on  street  over  their  trades  at  their 
expense  for  safer  crossings,  thus  changing  part 
of  street  grade,  to  which  property  owners 
did  not  object,  the  dty,  particularly  in  view  of 
Charter  of  Portland,  {  26S,  is  entitled  to  make 
and  collect  a  fair  aasessment  therefor  from  the 
benefited  property  where  the  alteration  of  the 
grade  imposed  no  additional  servitude. 


Appeal  from  Gircalt  Gonrt,  ICnUmmali 
Countr;  W.  M.  Gatois,  Judge. 

Suit  in  equity  by  George  Gardner  against 
the  City  of  Portland  and  others,  Ju^ment 
for  plaintiff,  and  d^endant  dty  appeals. 
Reversed  and  dlsmisaed. 

This  la  a  suit  in  equity  by  whldi  the  plain- 
tiff  seeks  a  cancellation  of  an  assesmnent  lev- 
ied upoa  his  pnqjwty  to  aid  In  i>ayment  of 
the  ezpoise  of  improving  H<Agate  street  In 
the  dty  of  Portland  by  paving  the  aame.  It 
is  the  same  Improvement  mentioned  in  Ukase 
Investmoit  Co.  t.  City  of  Portland,  186  Pac. 
658,  in  which  an  opinion  has  this  day  been 
rradered.  Hie  two  causes  differ  only  in  the 
fact  that  the  oOier  case  was  a  vrrit  of  re- 
view and  this  is  a  salt  In  equity.  Tbe  facts 
are  the  same  in  both  cases.  Suffice  It  to  say 
In  this  case  the  plaintiff  seeks  to  d^ieat  fbe 
assessment,  among  other  ttilngs,  <m  the 
ground  that  the  dty  made  a  substantial  de- 
parture from  the  original  plan,  amountlnjE, 
as  the  plaintiff  contends,  to  an  abandonment 
of  the  same,  with  the  result,  aa  he  daims, 
that  it  has  lost  jurisdiction  to  assess  for  the 
work  in  Its  pres«it  form.  It  appears  that 
the  dty  declared  its  int^tlon  to  improve  Hol- 
gate  street  by  paving  it  on  titie  then  estab- 
lished grade.  The  thoroughfare  runs  east 
and  west  in  the  dty  and  erodes  the  railroad 
trades,  ten  in  number,  of  the  Southern  Pa- 
dflc  Company  and  the  Or^n-Gallfomla 
Bailroad  Company.  After  due  proceedings 
a  contract  was  let  for  pmfcing  the  Improve- 
ment on  the  old  grade.  As  the  work  pro- 
gressed it  became  apparent  that  it  would  be 
advantageous  to  the  public  that  the  dty 
grade  be  raised  on  six  bloi^  covering  the 
railroad  tracks,  so  that  the  crossing  would 
be  overhead  instead  of  at  railroad  grade. 
Without  obJectbMi  hdag  intai>osed,  altiionj^ 
regular  notloe  ttiereof  was  givoi,  the  city 
passed  an  ordinance  raising  the  grade  auffl- 
doitly  to  accom^lsb  t3at  purpose:  In  addi- 
tion  to  that,  after  the  contractor  had  finished 
otiier  portions  ot  tbei  pavement  aooordUi^r  t» 
the  mriglnal  design,  wwk  waa  suspended  un- 
til arrangements  wotc  made  whereby  the 
railroad  companies  at  their  own  expense 
built  a  viaduct  ot  steel  and  conciete  coiistnie> 
tion  oa  the  new  grade.  Fending  ttils  Oia  city 
undertook  to  levy  an  assessment  to  pay  for 
the  already  completed  portion  of  the  pave- 
ment This  was  defeated  by  a  salt  whlcb 
was  dedded  in  fftvor  of  this  plaintiff  against 
the  dty,  whoreln  It  was  held  in  substance 
that  an  important  part  of  the  pavement  ooiv- 
ering  the  six  blodts  already  mentioned  bad 
been  ranltted,  and  nntft  the  work  was  com- 
pleted the  dty  had  no  right  to  levy  an  as- 
sessment The  plaintiff  contends  that  this 
decree  Is  a  final  adjudication  ousting  the  dty 
of  all  power  ever  thereaft^  to  assess  for 
that  Improvemoit,  and  urges  this  as  one 
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groand  for  his  present  snlt  Tbls,  however, 
was  before  the  vladnct  had  been  cranpleted. 
After  It  wu  finished,  the  original  contnuN 
tor,  after  making  proper  redaction  of  the 
price,  laid  the  parement  OTer  the  Tladnet; 
the  final  result  being  that  the  parement  Is 
uniform,  so  lar  as  textare  and  utility  are 
concerned,  throttghont  the  whole  district; 
the  only  mat^ial  ezcei>tlon  being  that  over 
the  six  blocks  mentioned  It  la  laid  on  the  new 
grade. 

The  dty  engineer  at  this  point  made  his 
certificate  to  the  counch  to  the  effect  that 
the  work  had  been  completed  substantially 
according  to  the  original  design.  The  coun- 
cil gave  notice  of  the  filing  of  the  certificate, 
and  thereby  required  property  owners  who 
were  opposed  to  the  acceptance  of  the  im- 
provement thns  made  to  file  their  objections. 
None  were  filed,  and  without  objection  in  any 
form  the  council  accepted  the  Improvement 
It  then  directed  the  proper  oflBcer  to  prepare 
a  preliminary  assessment  on  the  property  In 
the  district,  to  cover  the  net  cost  of  the  Im- 
provement. Notice  was  given  that  opportuni- 
ty would  be  offered  at  a  certain  date  to  file 
objectlcma  to  the  adoption  of  the  asse^ment 
Interested  parties  did  file  objectlcxis.  It  is 
not  alleged  In  the  complaint  that  the  plain- 
tiff filed  any;  neither  do  any  objections  by 
Um  appear  In  evldoice.  Those  filed,  bow- 
em-,  were  referred  to  the  commtesloner  on 
publte  irarks,  who,  with  the  aid  of  the  city 
attfvneiy,  examined  the  matter  and  made 
findings  of  fact  and  c<mcluslons  of  law  over- 
mllnga  all  the  objections.  The  findings  and 
condnaions  were  reported  to  the  council,  and  a 
date  wu  set  tor  thdr  conalderatimL  No  one 
a^ieared  in  aupport  of  the  obiections,  and 
the  coanfdl  adopted  the  findings  of  fact  and 
eondnsknis  at  law  thua  r^rted,  and  over- 
ruled all  the  objections  to  the  assessment. 
It  afterward*  passed  an  ordinance  levying 
the  assessment  as  reported.  Then  followed 
tlds  salt  to  enjoin  Its  collection.  The  cir- 
cuit court  sustained  ^  (Ejection  and  can- 
celed tbe  assessment  The  dty  appealed. 

U  El  Latourette,  Dc^ty  City  Atty.,  of 
Portland  (Walter  P.  La  Roche,  Olty  Atty., 
at  Portland,  on  the  briefs),  for  appellant. 

W.  Y.  Masters,  of  Por^and,  for  respondent 

BURNETT,  3.  (after  stating  the  facts  as 
above).  [1]  Section  400  of  the  charter  of 
Portland,  approved  January  23,  19(^,  re- 
tained as  an  ordinance  under  section  284  of 
the  initiative  charter  of  tbe  dty  revised  Au- 
cust  10, 1914.  reads  in  part  as  follows: 

"Whenever  an  assessment  for  the  opening, 
altering,  oe  grading  ot  any  street  or  constmc- 
tkm,  reconstruction,  or  repair  of  aoy  sever,  or 
toe  any  local  improvenjent  which  has  been  or 
may  hereafter  be  made  by  the  city,  has  been  or 
tbill  hoeafter  be  set  aside,  annulled,  declared 
or  rendered  void,  or  its  enforcement  refused  by 
any  court  of  this  state,  or  any  federal  court 
having  jorisdletlon  therein,  whether  directly  or 


by  virtue  of  any  decision  of  sach  conrt,  or  when 
the  council  shall  be  in  doubt  as  to  the  validity 
of  such  assessment  or  any  part  thereof,  the 
council  may,-by  oKUnanee,  make  a  new  assess* 
meat  or  reassessment  upon  the  lota,  Modes,  or 
parcds  of  land  which  have  been  benefited  1^ 
such  improvement  to  the  respective  and  propor- 
tdonato*  shares  of  the  full  value  thereot  Such 
reassessment  shall  be  based  npon  the  special 
and  peculiar  benefit  of  each  improvement  to  the 
reflective  parcels  of  land  assessed,  at  tbe  time 
of  its  wiginal  making,  but  shall  not  exceed  the 
amount  of  such  orijg^al  assessment  *  *  • 
Such  reassessment  shall  be  oiade  in  an  equitable 
manner,  as  nearly  as  may  be  in  aoiwdance  with 
the  law  in  force  at  the  time  it  is  made;  bat  the 
council  may  adopt  a  different  plan  of  apportion- 
ment of  benefits  when,  In  its  Judgment,  essen- 
tial to  secure  an  equitable  assessment  The  pro- 
ceedings required  by  this  diarter  to  be  had 
prior  to  the  making  of  the  origind  assessment 
shall  not  be  required  to  be  taken  or  had  within 
the  intent  of  this  section.  Such  reassessment 
shall  be  made  and.  shall  become  a  diarge  upon 
the  property  upon  whldi  the  some  is  Idd,  not" 
withstanding  tiie  omission,  failure,  or  n^lect 
of  any  officer,  body,  or  person  to  comply  with 
the  provisions  of  this  diarter  connected  with  or 
relating  to  such  iminovement  and  assessment 
and  notwithstanding  the  proceedings  of  the 
council,  executive  board,  board  of  public  works, 
or  any  officer,  contractor,  or  other  person  con- 
nected with  such  work,  may  have  been  irregular 
or  defective  whether  such  irregolarity  be  juris- 
dietlonal  or  otherwise.  *  •  • 

Secti<m  26S  of  the  presmt  diarter  of  the 
dty  of  Portland  reads: 

'^lAe  council  shall  have  the  right  power,  and 
antluwity  to  determine  whether  any  railroad 
crossing  ot  any  street  or  highway  wltiiin  the 
corporate  liadts  of  the  dty  of  Portland  is  dan- 
gerous, and  to  provide  for  the  elimination  of 
any  grade  crossing,  of  any  railroad  on  sudi 
street  or  highway,  whenever,  in  the  opinion  of 
the  council,  it  is  necessary  to  eliminate  the 


The  contenthm  of  the  plaintiff  that  the 
former  dedslon  of  tbe  drcnlt  court  enjoin- 
ing the  collection  of  tbe  assessment  there  In- 
volved bars  the  present  suit  cannot  be  sus- 
tained. All  that  decree  pretended  to  deter^ 
mine  was  the  validity  of  that  particular  as- 
sessment It  is  manifest  that  no  further  steps 
can  be  taken  by  the  dty  to  collect  the  assess- 
ment  there  Involved.  But  that  impost  Is  not 
here  in  question.  What  we  are  called  upon 
to  determine  Is  whether  the  new  assessment 
Is  valid.  An  Improvement  has  been  actually 
made.  It  exists.  It  has  been  determined  by 
the  coundl  in  regular  proceedings  that  it  Is 
beneficial  to  the  property  assessed.  As  said 
by  Mr.  Justice  Wolverton  In  Dunlway  v. 
Portland,  47  Or.  103, 110^  SI  Pac  »4S,  QIS: 

"The  remedy  is  not  for  a  collection  of  the 
old  assessment  as  was  that  afforded  by  section 
166  of  the  old  diarter,  but  tor  a  reassMsment  of 
benefits  derived  from  the  failed  improvement 
not  failed  because  not  made,  bat  failed  because 
of  an  irregularity  in  the  procedure  for  impress- 
ing the  lien  for  the  costs  of  the  benefits,  and  a 
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collection  of  nuh  tewaiimBBitf' — dtfay  cathori- 
ttw. 


Tbe  TeUHMDMBt  ffyitam  derlsed  by  mo 
tkm  400  would  be  maptj  ukd  meanlngleae  If 
Itie  fomur  decree  described  In  flie  complaint 
■honld  be  oonetmed  abeolttdy  to  bar  for  all 
time  any  effort  ct  tlie  dtr  to  collect  by  ae- 
eeaBment  the  expenee  of  a.  really  completed 
and  netfol  bettermoit 

[t,  I]  It  Is  Bald  in  eubstBDce  In  the  am- 
plaint  that  the  ImproTement  was  ahandooedt 
and  that  It  "would  not  have  bem  consulted 
to  by  the  prop^^  owners  adjacent  to  said 
street  and  whose  property  was  to  be  aesessed 
to  pay  for  said  Improvement,  but  sufficient  re- 
monstrance would  have  been  made  against 
said  Improvement  as  attmnpted  to  be  made 
by  said  city,  to  defeat  the  same,  under  the 
provisions  of  the  dty  rfiarter."  What  would 
or  would  not  have  been  done  d<>es  not  con- 
stitute issuable  fact  and  Is  Immaterial  to  the 
present  Inquiry.  Chardilll  v.  Meade,  182 
Pac.  368.  Moreover,  the  present  charter  In 
section  284  thereof  reserves  the  right  only 
to  "the  owners  of  sixty  per  centum  In  extent 
of  ttie  property  afFected  by  any  assessment  for 
a  local  improvem^  except  for  street  open- 
ing or  sewers  to  defeat  tb&  same  by  r^on- 
stranoe."  The  allegation  noted  is  also  ineffec- 
tual for  the  reason  that  the  pialntW  does 
not  pretend  to  repceMUt  60  per  cent.  In  ex^ 
tent  of  tbe  ivoperty  Involved. 

[4,  i]  Tbe  whole  sabject  at  reassessmoit 
under  ctaartm  sodi  as  we  have  befwe  as,  Is 
erhnnshvdy  treated  In  tbe  oidnlon  of  Mr. 
Jnstlce  McOamant  In  Wagoner  v.  Ia  Orande, 
89  Or.  192,  172  Pac.  806.  The  record  does 
not  show  that  the  wlufle  amount  of  die  as- 
sessmoit  exceeds  Qie  amount  of  the  original 
assessment  On  the  ocmtrary,  by  tbe  erection 
of  the  viaduct  at  their  own  expense  by  the 
railroad  companies  a  material  saving  on  the 
whole  assessment  was  effected.  The  sub- 
stance of  the  sltnatlon  Is  that  at  a  less  total 
cost  a  better  and  safer  Improvement  has  been 
installed  and  is  In  nsa  Alttiough  warned  of 
the  matter,  the  plaintiff  made  no  objection  to 
the  acceptance  of  the  ImiHrovement  as  finally 
established.  Be  does  not  come  Into  court 
with  clean  hands,  in  tliat  by  his  failure  to 
object  he  lured  the  city  on  to  make  the  im- 
provement and  to  accept  It  in  Its  present 
form.  The  equitable  principle  estaMlshed 
by  the  decisions  based  on  (barters  and  dty 
l^lslatlon  like  that  In  question  Is  that,  when 
the  city  in  good  taith,  wiiaout  fraud,  installs 
a  really  beneficial  Improvement,  It  is  permis- 
sible to  collect  a  fair  and  valid  remunera- 
tion from  the  property  benefited  thereby.  No 
additional  servitude  was  imposed  upon  any 
of  the  property  by  the  alteration  of  the  grade 
(Brand  v.  Multnomah  County,  38  Or.  79,  60 
Paa  390.  62  Pac.  209.  SO  L.  B.  A.  3S9,  84 
Ad',  St.  Rep.  T72) ;  and  in  the  absence  of  any 


diowlng  that  the  total  assessment  Is  greater 
Oian  the  former  already  set  aside,  the  plain- 
tiff has  not  dlsdosed  any  Injustice  from 
whicb  a  coart  of  eqnlty  will  rtileve  him. 

TbB  decree  fa  the  drcnlt  coart  Is  reversed, 
and  one  here  entered  dismissing  the  salt. 

McBBIDB,  a  J.,  and  BBNSOM  and  HAB- 
RIS,  JJn  ooncw. 


DIXON  T.  OTFT  OF  BIBNO  et  aL  <NeL2874.) 

(Supreme  Court  of  Nevada.   TA.  6,  1920.) 
L  False  zuFBisomain  «s92D(1)-^<?ohflaint 

XHSUIYIUUHT. 

In  an  action  for  false  imprisonment,  a  count 
based  on  ladi  of  Jurisdiction  of  a  municipal 
court  AoM  insnfficiatt,  in  that  It  failed  to  alleg« 
facts  sbowing  wherun  municipal  court  was 
without  jurisdiction;  plaintiff  having  stated 
that  be  was  arrested  and  jwoeeeded  against  on 
a  warrant  issued  upon  a  complaint  filed  n'itb 
a  duly  constituted  magistrate. 

2.  PLEADnre  <t=>8(8)— Gonouusioh  or  flxad- 

EB. 

Allegation  in  an  action  for  false  Impitson- 
ment  that  municipal  Judge  "had  no  Jnriadiction 
or  power"  is  not  a  statement  of  facts,  but  a 
conduaion  of  the  pleader. 

8.  Maliczodb   FBoaBOunoiT   «5»49  —  Ook- 

PLAINT  KOBE  AlXiaX  WAHT  OE  FBOBABU 
CAUSE. 

A  count  of  complaint  keld  to  amount  to  an 
action  on  tiie  case  for  tiie  malidoua  arrest  and 
imiHris<mment  of  the  plaintiff  In  the  natnre  of  a 
conspiracy  and  to  be  insufficient  whore  it  filUed 
to  allege  want  of  probable  caose. 

4.  CONSPIEAOT  <S=>15— COMMOH-LAW  ACTION 
OBSOLETE. 

The  common-law  action  of  conapiracy  is 
obsolete*  and  in  lieu  thereof  an  action  on  the 
case  In  the  natnre  of  a  conspiracy  has  been 
subBUtuted. 

5.  CONBPIBACT  ®=>22--JUDGMENT  «=s237Cl)— 

Judgment  against  joint  dkfendants. 
In  an  action  for  falsa  imprisonment,  judg- 
ment may  be  entered  against  a  single  defendant, 
thoui^  the  ocwBpiracy  charged  be  not  proven; 
but  it  cannot  be  entered  against  jobit  defend- 
ants without  such  prooL 

a  AoTXoir  «s»48^)— These  hat  nE  jouvdeb 

or  COUNTS  IN  CASE  ^NO  TBESFASS. 

1^  an  action  for  ffldse  impriaonmoit  to  in- 
dude  In  one  action  a  count  In  case  and  count 
in  trespass,  tbe  counts  must  arise  from  the  same 
state  OC  facts. 
Coleman,  0.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Washoe  Gonn- 
ty ;  Geo<  A.  Bartlett,  Judge. 

ActTon  by  J.  B.  Dixon  against  the  City  of 
Iteno  and  others.  Judj^ent  for  defendants, 
and  plaintiff  appeals.  Affirmed  and  re* 
manded. 
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S«e^  «I80*  42  Not.  «T,  ITS  Pac.  807,  177 
PRC.  17;  188  Pac.642. 

J.  H.  Frame  and  J.  B.  Dixon,  both  ot  Beno, 
tor  appelant 
W.  D.  Jones,  of  Renc^  for  re^pondonts. 

SANDERS,  J.  This  Is  an  action  to  mor- 
et  damages  for  false  Imprisonment.  To  the 
ortgliial  complaint 'a  separate  demnrrar  was 
filed  by  eadi  of  the  detendants,  and  after 
argtunent  said  demnrrera  were  snstalned. 
Plaintiff  filed  an  amoided  complaint,  where- 
in it  was  attempted  to  state  two  causes  of 
action,  to  whiclk  goieral  demurrers  were 
filed  by  each  of  the  deflendante  and  snstaln- 
ed by  the  court  hereupon  judgment  was 
entered  In  favor  of  the  defendants  and 
against  the  plalntUf.   Plaintiff  appeals. 

[1]  TbA  first  cause  of  actkn  of  the  amend- 
ed complaint  alleges  that  Qie  defaidant  dty 
of  Reno  cansed  i^aintlfl  to  be  arrested  on  a 
warrant  issued  by  the  defendant  Bryson, 
Jadge  of  the  nmnictpal  court  of  said  dty,  up- 
oa  a  complaint  sworn  to  by  its  asalatant  dty 
derk;  that  thrawafter  he  was  bronght  to 
trial  upon  said  complaint,  over  his  objection 
to  the  jnrladlctton  of  sndi  eoort  to  bear  and 
determine  the  matter  con^ilalned  of;  that 
the  defendant  Bryson  wrongfully  and  unlaw- 
fully pretended  to  assume  Jurisdiction,  and 
heard  and  received  certain  evidence  upon 
■neb  trial  and  adjn^ced  i^lntiff  guilty  of  a 
misdemeanor,  and  that  he  be  fined  in  the 
Bom  of  f 2Sk  and  In  default  of  the  payment 
thereof  that  he  be  Imprisoned  for  the  term 
of  K  days,  and  that  the  said  Bryson  did 
thereupon  Issue  and  deliver  to  the  defoidant 
Hillhonse  a  warrant  of  oonunitment  without 
having  jurisdiction  or  power  so  to  do ;  that 
thereafter  the  defendant  Hillhonse  did  un- 
lawfolly  and  wnugfully  arrest  and  imprison 
plaintUt  and  deprive  him  of  Ms  liberty;  that 
at  all  sncb  times  the  said  Hillhonse  was 
dilef  of  police  ot  said  dty  ot  Reno;  and 
that  priM  to  and  at  the  time  of  sudi  arrest 
and  imprisonment  he  had  notice  and  knowl- 
edge that  plainttfl  had  objected  to  the  jnrUh 
diction  ot  said  munldpal  court  and  of  tbe 
defendant  Bryson. 

It  la  f&rtlw  alleged  that  the  onnplalnt 
upm  whldi  plaintiff  was  arrested  and  tried 
diarged  the  breadi  of  an  ordinance  of  the 
dty  of  Reno;  that  pxSr  to  the  trial  plain- 
tiff filed  with  said  B'^aoa  a  mptlon  to  set 
aside  the  complaint  iiikhi  whldi  he  had  been 
arrested,  and  afterwards  filed  a  demurm 
Oiereto^  In  whldi  the  vaUdlty  of  said  (wdl- 
nance  was  raised  and  the  jurisdiction  of  said 
court  and  BrysMi  to  try  said  plaintiff  on 
Bald  complaint  was  qoestlraied. 

Othor  matters  are  alleged  for  the  evident 
parpose  of  fbrmlng  the  basts  tor  punlttve 
damages.  The  allegation  of  the  said  first 
cause  ot  action  of  the  amended  complaint, 
wherein  It  Is  sought  to  charge  the  lack  of 
jurlsdlctltHi  of  tbe  munldpal  court  of  Reno, 


and  the  datendant  Bryson,  u  Uw  magistrate 

thereof,  Is  as  follows: 

"FUlntifl  avers  that  said  court  and  said  de* 
fendant  B  17*00  had  no  jurisdiction  or  power  to 
try  T^aintiff  on  said  complaint  or  charge,  and 
had  no  jmiadidion  or  power  to  adjudge  ^aln- 
tiff  guilty  or  to  impoM  upon  him  any  fine  or 
penalty  or  Imprisonment  or  to  issue  any  war- 
rant of  commitment  of  ideintiff;  but  that  In  the 
action  he  took  as  aforesaid,  be  was  merely  a 
private  Individnal.'' 

[2]  The  so-called  first  cause  of  action  does 
not  state  a  cause  of  action,  for  tbe  reason 
that  It  falls  to  allege  facts  showing  wherein 
the  municipal  court  was  without  jurisdic- 
tion. The  mere  allegation  that  tbe  ^ald 
court  and  Bryson  "had  no  jurisdiction  or 
power"  is  not  a  statement  of  facta,  but  mere- 
ly a  statement  of  a  conclusion  of  the  plead- 
er. The  plaintiff  having  stated  that  he  was 
arrested  and  proceeded  against  upon  a  war* 
rant  Issued  upon  a  complaint  filed  with  a 
duly  constituted  magistrate,  It  was  Incum- 
bent upon  him  to  plead  facts  showing  the 
lack  of  jurisdiction  of  such  magistrate  to  en- 
tertain audi  proceedings,  and,  falling  to  do 
so,  the  so-called  first  cause  of  action  of  the 
amended  complaint  Is  not  good.  This  ques- 
tlou  was  determined  by  the  'SuiH'eme  Court 
of  California  In  Going  v.  Dinwiddle,  86  Oal. 
633,  25  Pac.  129,  the  court  saying: 

"It  is  dear  that  the  acts  complained  of  wve 
done  by  the  defendant  in  his  official  capadty 
as  a  judicial  officer,  and  there  is  do  averment, 
in  terms,  that  said  acta  were  without  or  In  ex- 
cess of  Mb  jurisdiction,  nor  are  any  tacts  aver- 
red from  which  auch  want  of  jurisdiction  ap- 
pears And  that  a  Judicial  ofltoer  Is  not  llaUe 
for  ads  done  in  Us  oflldsl  eapedty  and  within 
his  JurisdietioD  is  as  thoronghly  established  as 
any  other  prindide  of  law.  One  of  the  best  ex- 
positions that  prindide  is  found  in  the  opin- 
ion of  Shaw,  C.  J.,  in  Pratt  v.  Gardner.  2 
Cosh.  [Mass.]  68,  48  Am.  Dec.  652.  This  court 
has  also  had  frequent  occasions  to  state  the 
prindple.  Downer  v.  Lent,  6  Cal.  94,  05  Am. 
Dec.  489;  Turpen  v.  Booth,  66  OaL  68  [S8  Am. 
Rep.  48]." 

In  tile  case  of  Bartw  t.  Andorson,  81 
Midi.  508,  46  N.  W.  1108,  the  conrt  dedar- 
ed  the  general  rule  to  be  that  In  an  acthm 
for  damages  for  false  imprisonment  It  Is  nee- 
eesAry  to  show  only  that  the  plaintiff  bad 
been  Imprisoned  or  restrained  of  his  liberty, 
fl>r  the  reason  tlMt  tt  must  be  presumed  that 
audi  Tcstiraint  was  illegal!  bat,  when  the 
plaintiff  shows  that  sudi  restraint  was  exer- 
cised pursuant  to  a  cwnplalnt  made  before 
a  magh^rat^  the  issuing  of  a  warrant  there- 
upon, and  a  trial  and  conviction,  the  bard^ 
then  rests  upon  the  plaintiff  to  diow  facts 
ntitiii^  htm  to  veoovw.  See^  alsf^  Snow  v. 
Weeks,  75  M&  105;  Petit  v.  Ckdmery,  4  Fen- 
newiU  (Dd.)  266,  65  AtL  844;  Barhydt  v. 
Talk,  12  Wend.  (N.  T.}  14S,  27  Am.  Dec.  124. 

[•]  The  plaintiff,  for  a  second  caiue  ot  ac- 
tion, alleges: 
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f(B)  ThtA  the  defendanti  dtj  of  Beno.  Georse 
O.  Bryscm,  and  John  D.  Hillhoiue  consi^red 
together  asalnst  the  pUlntiff  to  deprive  him 
erf  hli  liberty,  Slid  did,  on  at  abont  the  Gth  day 
«i  Jviy,  1016,  nnlawfolly  and  wroivftillr  de- 
piin  the  plaintiff  <^  his  libera  and  kept  him 
BO  deprived,  against  his  will  and  protest,  for  a 
long  time  thereafter,  and  did  jointlj,  nnlaw- 
fuHy,  and  wrongfully,  canse  him  to  be  arrested 
and  imprisoned  for  a  long  time  thereafter;  and 
did  thereafter,  on  or  about  the  23d  day  of  Au- 
gust, 1916,  further  Jointly,  imlawfnlly,  and 
wrongfully,  deprive  the  plaintiff  of  his  liberty 
and  kept  him  so  deprived  of  hia  liberty  for  a 
loDf  time;  and  did  Jointly,  nnlawfolly,  and 
wrongfully  and  against  the  plaintiiTs  will  end 
protest,  conspire  together  and  cause  the  plaintifl 
to  be  aasaulted,  arrested,  and  invriaraieiil  for  a 
long 'time  thermfter.** 

r4-B]  To  acquaint  the  court  witii  the  full 
meaning  and  purport  of  the  charge,  counsel 
for  appellant  points  out  In  his  brief  that 
paragraph  B  proceeds  more  on  the  lines  of 
a  common-law  action,  and  resembles  more  a 
mere  second  count  In  a  cmnmon-law  de<dara- 
tton.  The  common-law  action  of  confqplracy 
is  obsolete,  and  In  lieu  thereof  an  action  on 
the  case  In  the  nature  of  a  conspiracy  has 
been  substituted.  S  Standard  Ency.  321. 

The  principal  authorities  maintain  that  the 
auction  of  conspiracy  is  mere  matter  of 
aggraTatlon,  and  need  not  be  proven,  except 
to  fix  the  liability  of  several  defraidants,  and 
does  not  change  the  nature  of  the  action 
from  one  purely  on  the  case,  subject  to  ell 
the  settled  rules  of  such  action.  Porter  t. 
Mack,  BO  W.  Va.  B81,  40  S.  E.  4B9;  5  Stand- 
ard Ency.  623.  Judgment  In  such  action  may 
be  entered  against  a  single  defendant,  though 
the  conspiracy  charge  be  not  proven ;  but  it 
cannot  be  entertained  against  Joint  defend- 
ants without  such  proof.  Herron  t.  Hughes, 
25  Gal.  660.  The  second  count  being,  there- 
fore, In  case  and  the  first  In  treeqpass,  to  be 
Included  in  the  one  action  they  must  arise 
from  the  same  state  of  facts.  8  Standard 
Ency.  967.  As  the  second  count  contains  no 
statement  of  facts,  other  than  the  composite 
statement  that  the  def^dants  did  conspire 
tiddler  and  cause  the  plaintiff  to  be  assault- 
ed, arrested,  and  imprisoned,  we  are  impelled 
to  infer  that  the  second  ccmnt.  In  short,  is 
intended  to  diarge  that  the  defendants  con- 
spired to  cause  the  unlawful  use  of  a  crimi- 
nal proceeding,  detailed  in  the  first  canse  of 
bctlon,  to  bring-  about  the  arrest  and  Impris- 
onment of  plaintiff.  Such  count  amounts  to 
an  action  on  the  case  for  the  malldous  ar- 
rest and  ImpriscNament  of  the  plaintiff  In  the 
nature  of  a  conspiracy,  and  to  make  it  good 
It  must  contain  the  essmtial  elements  of 
such  action.  Including  want  of  probable  cause 
as  showing  the  unlawfulness  of  the  acts 
charged  to  have  been  done.  Porter  v.  .  Mack, 
supra;  5  R.  O.  L.  1103.  For  answer  to  this 
prcqiosItloD,  it  will  not  do  to  say  that  the 
conspiracy  charged  is  a  mere  condusitm  and 
not  the  statement  of  a  fAct,  tor  the  reason 


that  the  count  is  founded  on  the  conspiracy, 
and  it  is  necessary  to  xoore  a  previous  com- 
binatlon  between  the  defendants  in  order  to 
secure  a  Joint  recovery.  H^rpn  r.  Hughes, 
supra. 

Counsel  for  appellant  takes  the  position 
that  the  second  count  is  for  all  Intents  and 
purposes  a  distinctive  trespass.  The  diffl- 
colty  with  this  contention  Is  that,  as  the  two 
counts  arise  frc«n  the  same  state  of  facts, 
two  distinct  causes  of  action  are  deducible 
therefrom.  One  Is  for  the  arrest  and  Impris- 
onment  at  plaintiff  arising  out  of  an  alleged 
criminal  prosecution,  and  the  other  is  foe 
the  unwarranted  combination  of  d^endants 
to  cwmptly  use  mdi  criminal  pcoceeding  to 
deprive  plaintiff  of  his  liberty.  One  is  In 
treqjaas  and  the  other  in  case.  As  the  first 
count  is  insufOclfflit,  because  It  does  not  state 
facts  showing  wherein  the  municipal  court 
was  without  Jurisdiction,  the  second  is  in- 
sufficient In  that  it  does  not  state  facts  show- 
ing that  the  criminal  proceeding  instituted 
and  carried  on  by  the  defendants  was  with- 
out probable  cause.  The  mere  use  of  the 
words  "wrongful"  and  "unlawful"  are  mere 
conclusions  of  the  pleader,  and  standing 
alone  are  not  «iough  td  show  that  the  acts 
complained  of  were  nnlawfnl,  in  the  absence 
of  a  statement  of  facts  fran  which  such  con- 
clusion legitimately  may  be  drawn.  Warren 
r.  Dennett,  17  Misc.  Rep.  86^  S9  N.  Y.  Snj/p. 
880;  Cunningham  t.  Id^t  Go.  (Super.  Ct) 
17  N.  Y.  Supp.  872. 

The  separate  demurrers  to  tbe  complaint 
are  sustained,  and  the  case  la  remanded, 
with  leave  to  plaintiff  to  amend.  U  deemed 
advisable.  ' 

DUCKER,  J.,  concurs. 

COLEMAN,  C.  J.  (dissenting  In  part).  I 
concur  In  the  opinion  of  my  esteemed  As- 
sodatee  as  to  the  first  cause  of  action,  but 
cannot  give  my  approval  to  the  legal  conclu- 
sion reached  in  regard  to  the  force  and  effect 
which  should  be  given  to  the  secmd  cause 
of  action.  It  was  demurred  to  generally  in 
the  lower  court  as  a  separate  and  distinct 
cause  of  action,  and  has  been  so  treated  by 
counsel  in  this  court.  If  we  are  to  accept  the 
interpretation  of  counsel  for  plaintiff  as  cor- 
rectly expressing  the  Idea  of  the  pleader  in 
preparing  the  complaint,  there  was  no  inten- 
tion to  charge  a  conspiracy,  for  it  is  said  in 
their  opening  brief:  "This  Is  an  action  for 
false  imprisonment."  It  is  my  opinion  that, 
in  testing  the  force  and  effect  of  a  pleading 
when  attacked  by  a  general  demurrer,  we 
are  limited  to  a  consideration  of  the  plead- 
ing alone,  and,  if  such  pleading  states  a 
cause  of  actl<m  upon  any  theory  whatever, 
the  demurrer  should  be  overruled.  So,  In 
ascertaining  the  force  and  effect  of  the  sec- 
ond cause  of  action,  to  which  a  g^eral  de- 
murrer was  filed  and  sustained,  we  should 
ask  ourselves:  Does  1^  ind^toident  of  Uie 
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flrst  cause  of  action,  diarge  an  offense  ? 
Stripped  ot  the  words  "consplrtf'  and  *'cod- 
splred."  wblch  of  OiemselTes  are  words  of 
mere  legal  condoBion,  It  diargea  that  the  de- 
fendants did  deinive  tlie  i^alntUC  of  lila  11b- 
aty,  against  his  will  and  protest.  Slnce^  as 
pointed  oat  in  the  opinion.  It  Is  presmued 
that  every  restraint  of  one's  liberty  Is  nn- 
lawfal,  defendant's  allegation  of  the  re- 
straint of  bis  liberty  is  sufficient  to  consti- 
tute a  canse  of  action  against  the  Individual 
defendants  for  false  Imprisonment. 

Granting  that  an  objection  based  upon  the 
assnmption  of  fact  drawn  by  my  learned  As- 
sociates may  be  urged  to  a  complaint,  I  am 
ot  the  opinion  that  It  most  be  urged  other- 
wise than  by  a  general  demand,  and  in  the 
lower  court,  before  it  can  properly  be  con- 
sidered here.  If  any  other  practice  la  sanc- 
tioned, it  may  resolt  In  grleToos  wrong. 


Bz  parte  PHILLIPS. 

(Supreme  Oourt  of  Nevada. 


(No.  9410) 

Feb.  6,  1920.) 


1  DivoBcs  «=>26©(2)— OaniB  nr  contempt 

PBOCEXDIHO  MOT  KODZmUTION  Ot  OUOIRJX 
DBCBEE. 

An  order  in  a  contempt  proceeding,  provld- 
iof  that  a  divorced  husband  alimtMiy  pro- 
Tided  for  in  orifioal  decree  or  go  to  jail,  was  not 
a  modificBtum  of  the  original  decree,  and  it  was 
immaterial  that  the  court  had  not  reserved  the 
right  to  modify  or  amend  the  original  decree. 

2.  CoNSTiTDTionAx  uw  ^a83(3) — Impbison- 

HZNT  rOB  PAH-UBE  TO  PAT  AUUONT  HOT  IH- 
PBIBONHBITT  TOB  "DEBT.'* 

Alimony  does  not  constitute  a  "debt"  within 
Uie  meaning  of  Const  art  1,  |  14,  proyiding 
tiiat  there  shall  be  no  imiRiBonmait  for  debt,  a 
debt  in  the  sense  used  in  the  Oonstitotion  aUnd* 
ing  to  an  oUlgatlMi  growing  out  a  buslneM 
tianaactiMi,  and  not  to  an  obligation  arisiiv 
fram  the  existence  of  the  luaritol  status. 

[Bd.  Note.— For  other  deflniticuw,  see  Words 
and  nuraaea^  First  and  Second  Setles,  Debt] 

S.  DXTOBCS  «Sb200— AUK ONT  HAT  BB  OBAHT- 

BO  wm. 

The  Btatntes  permit  the  court  on  granting 
a  divwoe  to  allow  aUmony  to  the  wlf*. 

Application  by  Pliny  B.  PhlUlpa  for  writ 
of  liabeas  corpus.  Proceeding  dismissed,  and 
petitioner  remanded. 

See,  also,  42  Nov.  460,  180  Pac.  907. 

H.  v.  Morehonse  and  H.  W.  Hudtey,  hoth 
of  Beno,  for  petitioner. 

Lester  D.  Biunmerfield,  oC  Bene,  for  re- 
Vondent. 

COLEMAN.  O.  J.  This  Is  an  original  pro- 
ceeding In  habeas  corpus. 

On  September  17,  1918,  Bnfli  Phillips  ob- 
tabwd  a  decree  of  divorce  from  the  peti- 


tioner, and  In  said  decree  the  court  ordered 
and  directed  that  p^tloner  (defendant  In  the 
divorce  action)  pay  to  the  plaintiff  as  ali- 
mony a  flzed  sum  on  the  15th  day  of  each 
month.  On  or  about  the  19th  day  of  Novem- 
ber, 1918,  contempt  proceedings  were  Insti- 
tuted In  the  court  In  which  the  divorce  bad 
been  granted,  on  account  of  the  failure  of 
the  petitioner  to  comply  with  Qie  decree 
awarding  alimony.  A  hearing  was  had  in 
that  proceeding,  and  on  December  3.  1918, 
the  court  found  that  the  petitioner  had  not 
fully  complied  with  the  order  directing  the 
payment  of  alimony,  that  he  was  able  to 
make  certain  payments  thereupon  and  pay 
in  the  future  a  monthly  sum  on  account 
thereof,  and  accordingly  entered  an  order 
that  he  pay  forthwith  the  sum  <a  $500  and 
thereafter  make  certain  monthly  payments 
to  plaintiff  in  the  action.  Failing  to  comply 
with  the  last-mentioned  order,  plaintiff  was, 
on  August  11,  1919,  adjured  in  contempt  of 
court,  and  as  punishment  it  was  ordered  that 
he  be  confined  in  the  county  jail  unless  a 
certain  palrment  were  made.  Failing  to 
make  the  payment,  a  commitment  was  issued 
to  the  sheriff,  who  took  petitioner  Into  cus- 
tody, firom  which  he  seeks  to  be  discharged. 

It  Is  the  contention  of  counsel  for  petl- 
tlffioer  tiiat  the  orders  of  the  court  of  De- 
cember 8,  1918,  and  August  11,  1919,  are 
null  and  void  and  of  no  force  or  ^ect 
Two  reasons  are  urged  In  support  of  the 
contention:  First,  because  when  the  final 
decree  of  divorce  was  entered  In  December, 
1918,  no  right  to  modify  or  amend  the  same 
having  been  reserved,  the  court  lost  all  Ju- 
risdlctlon  of  fbe  matter;  and,  second,  that 
by  the  contempt  proceedings  it  Is  sought  to 
collect  a  debt,  and  Oiat  no  person  can  be  im* 
prisoned  for  the  nonpayment  of  a  debt,  un- 
der our  Constitution. 

[1]  As  to  the  first  contention,  counsel  Is  In 
error.  The  court  did  not  seek,  by  either  the 
order  oC  December  8  or  August  11  to  modify 
its  original  decree.  It  merely  sought  to  com- 
pel a  compliance  with  that  order.  Then  la 
a  wide  distinction  between  modifying  a  de- 
cree and  compelling  a  party  to  cmnply  with 
its  terms.  If  we  accept  the  pr»nlse  of  coun- 
sel for  petitioner— that  the  orders  in  ques- 
tion are  modiflcafions  of  tb|B  original  decree 
—it  would  necessarily  follow  that  petitioner 
would  have  to  be  discharged,  for  we  held  In 
Sweeney  v.  Sweeney,  42  Nev.  4S1,  179  Pac. 
638,  that  a  final  decree  of  divorce  cannot  be 
modified,  except  in  certain  Instances,  none  of 
which  exists  In  the  instant  case. 

[2]  As  to  the  second  contention,  it  may  be 
observed  that  section  14,  artlde  1,  of  our 
Constitution  provides  that  "there  shall  be 
no  Imprisonment  tor  debV'  except  in  certain 
^edOed  caaes.  We  think  it  safe  in  sayii^ 
that  it  has  been  flie  uniform  practice  In  this 
state  to  resort  to  contempt  proceedings  where 
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a  husband  has  faUed  to  comply  with  the 
decree  awarding  alimony,  when  able  to  do 
•o,  and  the  oruwhelming  wd^t  ot  antboi> 
ity  Is  In  support  of  the  jurlsdlctlni  of  the 
court  to  so  proceed;  It  bting  the  role  of 
law  that  alimony  does  not  oomtltate  a  debt 
within  the  TnTmnlTTj  of  that  tenn  as  used  In 
the  constltntloDal  InhlblUon  asahut  Imprla- 
coiment  for  debt 

A  dtf9t  In  the  aenie  need  in  the  Coostitn- 
tion  alludes  to  an  obligation  growing  out  of 
a  buslnesB  transaction,  and  not  to  an  obliga- 
tion arising  frua  the  existence  of  the  mari- 
tal status,  such  as  alinumy ;  nor  is  alimony 
glToi  as  a  judgment.  It  Is  a  mere  allowance 
for  support  and  maintenance— a  duty  grow- 
ing out  of  the  marriage  status ;  a  duty  which 
sound  public  pcdicy  sanctions  to  compel  one 
xfpo  is  able  so  to  do^  possibly  as  a  result  <^ 
the  cooperation  (during  corature)  ct  his  for- 
mer wife,  to  prerent  such  former  wife  from 
becoming  a  public  chai^  or  depuident  upon 
the  charity  of  relatives  m  friends.  "It  has 
frequently  been  inslstod,"  says  Bir.  Nelson, 
"that  a  decree  for  alinu)ny  Is  in  fact  a  debt, 
and  therefore  paymat  should  be  enforced 
by  an  attachment  for  contempt  where  the 
Constitution  prDhU>its  imprisonment  for  debt 
But  it  is  uniformly  held,  and  sucb  is  the 
doctrine,  that  the  decree  for  alimony  is  an 
order  of  the  court  to  the  huiA>and,  compel- 
ling him  to  8uiic>ort  his  wife  by  paying  cer- 
tain sunlit  and  thus  perCtwm  a  public  aa 
well  as  a  marital  duty.  SuA  a  decree  is 
something  more  than  an  ordinary  debt  or 
Judgment  for  money.  It  is  a  persmial  order 
to  the  husband,  similar  to  an  crdee  ot  the 
court  to  one  ct  the  officers  or  to  his  attor- 
ney. The  imiffisonment  is  not  altme  to  en- 
force the  payment  of  aoaej,  but  to  punish 
the  dlsotwdience  of  the  party;  and  the  or- 
der la  not,  therefore,  a  debt,  within  the 
meaning  of  the  Constitution."  Nelson  Dir. 
&  Sc^.  i  939. 

The  Supreme  Court  of  the  United  States, 
In  Audubon  r.  Shufeldt,  181  U.  S.  676,  21 
Snp.  Gt.  735,  45  L.  Ed.  1009,  held  that  nei- 
ther alimony  nor  arrears  at  the  time  of  an 
adjudication  In  bankruptcy,  nor  alimony  ac- 
cruing thereafter,  was  a  debt  provable  In 
bankruptcy  or  barred  by  the  discharge.  The 
same  court,  in  Gompera  v.  Buck's  Stove  & 
Bange  Co.,  221  U.  S.  418,  31  Sup.  CL  492, 
55  li.  Ed.  797,  34  L.  R.  A.  (N.  S.)  874,  In 
speaking  of  such  contempt  proceedings,  said : 

"If  a  defendant  should  refuse  to  pay  alimony, 
Mr  to  surrender  pn^terty  wdered  to  be  tamed 


over  to  a  receiver,  os  to  make  a  conveyance  re- 
quired by  a  decree  fw  spedflc  performance,  be 
could  be  committed  until  he  complied  with  the 
order.  •  •  •  The  order  for  imprisonment  in 
this  dus  of  coses,  therefore,  is  not  to  vindicate 
the  authority  of  the  law,  but  is  remedial,  end  is 
intei^sd  to  coerce  the  defendant  to  do  the 
thing  leQuired  by  the  order  tor  the  benefit- of  the 
cnn^ahiant  If  impriscHied,  as  aptly  said  in 
Be  Mevltt,  54  a  a  A.  622.  U7  Fed.  461,  *he 
carries  the  heys  of  his  prison  in  own  pocket.' 
He  can  end  the  sentence  and  discharge  himself 
at  any  moment  by  doing  what  be  had  previoutdy 
refused  to  do," 

Such  is  the  uniform  ruling  of  the  courts 
of  the  country,  and  numerous  authorltieB 
may  be  found  to  sustain  the  rule  In  the  fol- 
lowing books.  14  Oyc  799;  1  B.  C.  Ij.  p. 
960,  and  7  Ency.  Law  (2d  Ed.)  41. 

The  cases  of  Segear  v.  Segear,  23  Nel). 
806,  86  N.  W.  636,  and  Ooughlln  v.  Ehlert, 
89  Mo.  285,  are  not  in  conflict  with  the  rule 
we  have  declared.  Those  decisions  are  based 
upon  the  statute  of  the  particular  state.  Nei- 
ther of  them  undertakes  to  r^ndlate  the 
general  nde  whldi  we  have  invoked,  nor  al- 
ludes to  It.  So  far  aa  appears  from  those 
decisions,  but  for  the  statute  of  Nebraska 
and  of  Missouri,  the  ooorto  of  those  stotes 
would  be  in  harmony  with  the  general  rule 
enunciated. 

[t]  It  Is  urged  that  the  trial  court  bad  do 
authority  to  allow  the  plaintiff  alimony  in 
the  divorce  action,  and  hence  there  was  no 
Jurisdiction  in  the  court  to  punish  for  con- 
tempt. The  courta  of  this  state  have  for 
years  construed  our  statute  as  conferring 
such  right  (Phillips  V.  PhiUlpe,  42  Nev.  460. 
180  Pac.  907);  and,  evoi  if  we  were  con- 
vinced that  such  construction  is  not  the  cor- 
rect one,  we  would  not  feel  justified  at  this 
time  in  laying  down  a  contrary  rule.  This 
determinatton  Is  amply  Justified,  for  the  rea- 
son that,  had  there  been  dissatisfaction  with 
the  prevailing  construction,  the  Leglslatare 
would  long  ago  have  amended  <nir  statute 
so  as  to  remove  all  doubt  as  to  the  legisla- 
tive intent 

Certain  mattera  that  have  transpired  dur- 
ing the  pendraicy  of  thia  proceeding  hare 
been  called  to  our  attsntton*  but.  as  tb«r  are 
not  Jurisdictional,  Hi^  cannot  be  considered 
on  this  hearing. 

For  the  reascms  glvm.  It  is  ordered  that 
the  proceedings  be  dismissed,  and  the  peti- 
tioner remanded. 

8ANDBBS  and  pUCKEB,  33^  ooncor.  ■ 
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Bismjna  t.  olson.  (No.  ossi.) 

(Snprem*  Court  of  Golondo.    D«c.  1,  1919. 
BeheuiDf  Denied  JTebw  S;  1920.) 

1.  ABAnamrr  and  utriVAt.  ^:>9-Jin>fliisnT 

^»ffnKl)— PIBA  or  OTBKB  ¥>ENDXirO  ACTION 
NOT  ATAIUALI  TO  BTKAIfaXE  XUKUfU;  OB- 
DEB  A8  TO  PATUHT  OF  BEPOSm  KOT  A  PAB- 
TT  AND  net  HBABD  HOT  EM  JUDXOATA. 

Sfaortbaod  reporter  appolBted  br  tbe  rtferee 
to  take  evidence  vas  not  a  party  to  the  action, 
ud  where  his  claim  of  ipedal  contract  with 
the  parties  coTering  bis  serrlces  was  not  adju- 
dicated therein,  and  he  was  not  heard  on  entry 
of  order  as  to  payment  of  his  compensation 
entered  on  motion  of  the  referee,  he  is  not 
boond  thereby  on  any  theory  of  res  jadlcata, 
nor  la  tbe  defense  of  pendenejr  the  other  ac- 
tiiw  availaUe  to  a  party  whan  aocd  by  tbe  re- 
porter on  bis  miedal  contract. 

2.  GONTBACTS  «S>346(12)  —  No  BECOTXBT  OS 

QUANTuic  Hnurr  zn  sun  on  special  oon- 

TBACT. 

Plain  tiff  solnf  on  a  special  contract  for 
compenaation  aa  a  shorthand  reporter,  having 
let  op  neb  a  contract  and  offered  evidence 
thereof,  co<^  obtain  no  relief  on  a  qaantem 

memit. 

3.  APPKAI*  AHD  EBBOB  4Ea081(^— PBEgnVP- 

TxoN  OP  ExzamircB  or  special  oohtbaci  iw- 

DVLOKD  TO  StnRAIir  JUDOXEnT. 

In  avit  on  a  special  contract,  on  which 
alone  i^aintlff  eoold  recover,  If  tbe  eoort  had 
made  no  apeeifle  flndia«a  as  to  the  existence  of 
■Dch  a  contract,  but  bad  merely  entered  general 
judgment,  the  preanmption  always  indalged  on 
appeal  in  favor  of  Jodgment  would  attach,  and 
it  troald  be  upheld  on  the  theory  that  tbe  court 
foand  the  existence  of  tacts  essential  to  its  va- 
lidity, indnding  that  of  the  existence  of  the 
tpedal  conbaet 

4.  AfFKAI.  and  EBBOB  «S9854<2)  —  JUDQICBHT 
BA»D  on  WBOHO  UABON,  SUT  OTHXBWISX 

OBUOATOBT,  NOT  DI8TUBBED. 

If  the  trial  court  bad  given  a  wrong  rea- 
son for  its  findings  and  judgment,  and  the  rec- 
ord disdosed  other  reasons  making  the  en- 
try of  snch  judgment  obligatory,  it  would  not 
be  disturbed  on  appeal. 

5.  Tbial  «=»397(1}— Rtfruau.  to  pass  on  bx- 
ibte:tce  op  spboxal  oostbaot  m  sun  ih- 

PBOPKB. 

In  an  action  by  a  shorthand  reporter  for 
compensation  under  a  special  contract,  the 
trial  court  improperly  entered  judgment  for 
defendant  on  the  express  reaaon  the  whole 
matter  coidd  b«  adjuated  in  tbe  suit  to  nblch 
tbe  r^rtar  waa  appointed  to  take  evidence, 
tbns  failing  and  refusing  to  pass  on  the  perti- 
nent question  of  the  existence  of  the  special 
contract  aued  on,  the  sole  matter  in  litigation. 

ft.  Appeal  and  sbbob  «=»1011(1)  —  Suprkux 

COUBT   OASnOT    I«TBBHINB    <)DBSTX0Ha  OP 

FACT  OH  c(nrruoTiMa  evxdbhob. 
The  Snprema  Court  ia  without  power  to  de- 
termine queations  of  fact  on  conflicting  erl- 
dence. 


OUOK  813 
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Dqtartment  2. 

Error  to  District  Court,  CUf  and  Coun- 
ty ot  TSvaver;  John  I.  MnUens,  Judge. 

Action  by  Charles  W.  Beitier  against  Arvld 
Olscm.  To  review  Judgment  for  d^endant, 
plaintiff  brings  error.  Beversed,  and  caoae 
remanded  for  further  proceedings. 

Tbe  case  of  WflUam  Harvey  against  Arrld 
Olson  waa  pcakttng  In  tbe  district  court  of 
the  city  and  county  of  Doiver.  A  referee  was 
appointed  tiierein  to  take  teatimony,  and  be 
in  turn  appointed  plaintiff  In  error  "as  short- 
band  reporter  to  take  and  transcribe  the  evi- 
dence from  day  to  day."  After  the  comple- 
tion of  the  work,  plaintiff  in  error  brought 
thla  action  against  said  Arvld  Olson,  defmd- 
ant  in  error,  for  one-half  bis  compensation  as 
snch  reporter  for  the  referee,  less  certain 
credits  thereon  for  amounts  already  paid  by 
Olson.  Tbe  complainant  alleges  a  spedal 
contract  between  tbe  plaintiff  and  said  Har^ 
vcy  and  Olsmi  bj  which  each  agreed  to  pay 
one- half  of  said  compenaation;  that  plalntUt 
has  fnlly  performed  tbe  contract  on  his  part 
and  made  due  demand  upon  defendant  for 
payment  of  bis  pro[>ortlon  of  the  compen- 
q^tlon  -,  but  that,  except  for  the  credits  men- 
tioned, defendant  has  neglected  and  Refused 
to  make  payment 

Defendant  admits  tbe  ai^lntment  of  plain- 
tiff, the  performance  of  the  services,  and  bis 
failure  to  pay.  He  pleads  "another  action 
pendirg"  by  reason  of  an  order  of  coort,  en- 
tered against  him  on  motion  of  the  referee, 
for  tbe  payment  of  one- half  of  the  reporter's 
compensation.  He  pleads  res  adjudlcata 
based  upon  tbe  same  fact,  and  denies  the 
special  contract  Plaintiff,  In  bis  replication, 
meets  the  defense  of  "another  action  pend- 
ing,'* and  res  adjudlcata.  by  the  allegatUxi 
that  be  was  not  a  party  to  the  original  suit 
wherein  the  order  was  made  on  motion  of 
tbe  referee.  The  cause  was  tried  to  tbe  court 
without  a  Jury,  The  entry  of  the  order  on 
tbe  motion  of  the  referee  Is  uncontradicted. 
As  to  the  existence  of  the  special  contract 
alleged  In  the  complaint  tbe  evidence  Is  can> 
lllctlng,  and  is  ample  to  support  a  finding 
that  there  was,  or  was  not,  such  a  contract 
The  trial  occurred  November  13,  1917,  and 
at  Its  close  the  matter  was  taken  under  ad- 
visement tmtil  December  10,  1917,  when  tbe 
court  made  tbe  following  oral  findings: 

"The  items  aned  for  by  tbe  plaintiff  grow  ont 

of  a  reference  case  of  Harvey  v.  Olson,  and 
his  amoimt  is  made  np  of  69>^  days'  service 
at  $10  per  day;  13,822  folios  of  original  tran- 
script at  20  cents  a  folio,  or  $2,764.40;  in- 
dexing binding,  and  mounting  testimony  and 
exhibits,  $200;  and  also,  then,  there  is  another 
question  of  5  cents  per  folio  for  copies  of  tbe 
original  transcript.  I  feel  In  this  case  that 
per  dlenis  and  folios  furnished  to  the  original 
referee  are  really  matters  of  court  costs,  and 
can  be  adjudicated  in  tbe  case  of  the  referee, 


«9For  other  cbms  see  s«m«  topic  sad  KBT-NUHBER  In  all  Kcr-Number«d  Dlgeats  and  Indnw 


Digitized  by 


Google 


314 


187  PAOmO  RBPOBTEB 


(Colo. 


■o  that  flndinr  wfll  b«  for  the  defendant  AH 
this  matter  can  be  adjatted,  I  think.  The  de- 
fendant has  probably  overpaid,  In  hla  theory  of 
tiia  case;  bat  thd  whole  matter  can  be  adjust- 
ed In  tht  original  aoit.  and  for  tiiat  reason  the 
judgment  will  be  for  the  defendant" 

Based  thereon,  the  deife  entered  a  formal 
finding  as  follows: 

*^rUs  cause  haTing  besn  heretofore  snbmtt* 
ted  to  the  court  and  by  the  court  taken  nnder 
adriaement  upon  the  merits  of  the  cause,  and 
the  court  being  now  sufficiently  advised  in  the 
premises,  and  the  court  having  heard  the  evi- 
dence produced  as  well  on  behalf  of  the  said 
defendant  as  of  the  said  plaintifr,  and  the  ar- 
gument of  counsel,  and  being  now  sufficiently 
advised  in  the  premises,  doth  find  the  iwues 
herein  Joined  for  tho  defendant  berefat'* 

December  12,  1917,  motion  for  new  trial 
was  filed,  which  was  OTemiled  Deoemb&r  14, 
1917,  and  the  fidlowlng  wder  and  judgment 
entered: 

"It  is  ordered  by  the  court  that  Judgment  be 
entered  herein  in  favor  of  the  defendant  for  hla 
costs  In  accordance  with  the  finding  of  the 
court  and  let  the  same  be  recorded  In  the  Judg- 
ment book. 

"The  court  having  this  day  ordered  that  Judg- 
ment be  entered  herein  In  accordance  vrlth  tfie 
finding -of  the  conrt,  now,  therefore; 

"It  is  considered  by  the  conrt  that  the  said 
plaintUf  take  nothing  by  his  said  suit ;  and  that 
■aid  dtf endant  go  hence  hereof,  and  hsTs  and 
recover  of  and  bom  the  said  plalntUE  his  eosto 
In  this  behalf  laid  out  and  expended,  to  be 
taxed,  and  have  execution  therefor." 

The  case  is  now  before  ns  for  revlifw  on 
error. 

Edmund  J.  Ghordini,  of  DenTer,  for  plaln- 
tUC  in  error. 
HUIlard  ft  FInnlcum  and  W.  B.  Morgan,  all 

of  Denver,  for  defendant  in  error. 

BUEKE,  J.  (sitting  for  DBNISON.  J., 
after  stating  the  facts  as  above).  [1  ]  The  de- 
fenses of  "another  action  pending"  and  res 
adjudlcata  are  clearly  unavailing.  Plain- 
tiff was  not  a  party-  to  the  original  action; 
his  claim  of  a  special  contract  covering  his 
services  was  not  adjudicated  therein ;  he  was 
not  heard  upon  the  entry  of  the  order  in 
question,  and  Is  not  bound  thereby. 

[2]  Aside  from  the  foregoing,  the  sole  ques- 
tion for  consideration  of  the  trial  conrt  was. 
"Did  the  plaintiff  have  an  express  contract  as 
allied  In  the  complaint?"  If  not,  Ju^moit 


should  have  been  tor  the  defendant.  If  sow 
Judgmoit  fihotdd  have  been  for  the  plaintiff 
for  the  amount  doe  him  thereunder.  Having 
set  np  such  a  contract,  and  offered  evidence 
thereof,  plaintiff  could  obtain  no  relief  on  a 
quantum  meruit  Burlington  Co.  v.  Chap- 
man, 68  Oola  28,  29,  123  Pac  649;  Jensen  T. 
MaU,  S3  Colo.  212.  218,  124  Pac.  471. 

[I,  4]  The  court  could  give  no  Judgment 
without  fiiBt  determining  the  Act  of  the  ex- 
Istence,  or  nonezlstoice,  of  the  cmtract  plead- 
ed. Bad  the  court  made  no  q)eclflc  findings, 
but  entered  a  general  Judgment  the  presump- 
tion always  Indulged  In  such  cases  would  un- 
questionably attach,  and  Che  Judgment  be  up- 
held on  the  theory  that  the  court  had  found 
the  existence  of  the  facts  essential  to  Its  va- 
lidity. Had  the  conrt  ^Ten  a  wiaog  reascm 
for  its  findings  and  Judgment,  and  the  record 
disclosed  other  reasons  making  the  entry 
of  such  Judgment  obligatory,  it  would  not 
be  disturbed.  Bat  the  record  and  bill  of 
exceptions  before  as  cleariy  establish,  not 
only  that  the  court  gave  the  wrong  reason 
for  the  Jndgmoit  entered,  but  that  It  defined 
to  pass  upon  a  dilated  uaestUm  of  fact 
whldi  was  the  only  qaestloa  xwopwly  bBtave 
it  for  adjudication. 

'TThe  defendant  [or  plaintilf]  has  an  absolute 
right  to  have  the  dilute  determined  upon  the 
iasne  tendered.  HdB  was  not  done,  but  Judg- 
ment was  entered  on  a  theory  neither  presented 
by  the  pleadings  nor  sapported  by  Ae  evi- 
dence." Burlington  v.  Chapman,  supra. 

[1,1]  Jadgment  vas  entered  for  the  de- 
fmdant  "for  the  reason"  that  "the  whole  mat- 
ter can  be  adjusted  In  the  orl^al  suit" 
showing  a  failure  and  refusal  on  the  part  of 
the  court  to  pass  uptm  the  question  of  the 
existence  of  the  special  contract  sued  upon, 
which  was  the  sole  matter  In  litigation. 
Plaintiff  Is  entitled  to  Judgment  for  or  against 
him  on  his  cause  of  action.  That  right  has 
thus  far  been  denied  him.  This  court  is 
without  power  to  determine  questions  of  fact 
on  conflicting  evidence,  and  it  is  error  for  the 
trial  court  to  refuse  to  pass  on  an  Issue  made 
by  the  pleadings  and  essential  to  a  determina- 
tion of  the  litigation.  Qnclnnatt  v.  Kemper 
et  al.,  9  Ohio  Dec.  (R^»rints)  742. 

The  Judgment  is  accordingly  rerorsed.  and 
the  cause  remanded  for  further  proceedings 
in  harmony  with  the  views  ha«ln  expressed. 

OABiaGUBS,  a  J.,  uid  SOOTT,  J„  ooncar. 
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HIUA  et  aL  T.  BVim   (No.  9364.) 

(Sapreme  Court  (rf  Colorado.    Jan.  S,  1S20. 
Beheaiinf  Denkd  JTeb.  3;  1020.) 

L  Affxai.  ahd  xbsob  <=»0Q2(2>— Bxgital  in 

QSDXB  IVtt  XlfTET  OT  OTTDraOiHT  OONOLnBITS. 

Wlien  an  ordar  for  antry  of  judgment  re- 
dted  that  sufficient  evidence  bad  been  produced 
in  support  of  the  complaint,  the  recital  la  con- 
dnsiTe  as  to  evidence  bavins  been  introduced 
on  appeal  from  an  order  refusing  to  aet  aaide 
the  judsmmt. 

2.  JuDQUKin    «s»130— Bxohalb  bhowiho 

THAT  JUDOHINT  WAS  SOT  XHTBUD  BT  CLXBK 
ON  DETAULT. 

On  appeal  from  refusal  to  aet  aaide  a  Judg- 
ment  rendered  asainat  tbe  corporate  maker  of 
notes,  that  judgment  was  entered  on  proof  and 
not  bj  tike  clerk  on  default  keld  eatabUahed  by 
redtal  in  the  order  tm  Judgment  that  "ari- 
denoe  b^ng  ^lodnced,  *  *  *  it  ia  ordered 
bjr  the  coart,'*  etc^  and  by  the  allowance  of  an 
ittomey's  faa  different  from  that  preacribad 
in'the  noteai 

3.  JuDOHKNT  «»lffi(4)— BTn»iroB  susums 
BcnrsAi.  TO  an  Asira  vox  vbaud. 

On  petition  to  aet  aaida  a  defiuitt  indgmant 
■gainst  tha  eorporata  maker  of  notes;  eridcnee 
that  tba  notes  «m  given  for  advaneea  to  the 
corporation,  etc.,  Md  to  aostain  a  finding  that 
tiie  notes  were  not  procured  by  fraud,  as  againat 
general  allegatioiis  that  plahitiff  payee's  mis- 
management of  defendant  corporation  had  made 
it  necesaary  for  it  to  borrow  the  mon^. 

4.  JnoeicBiiT  «s»141— DETAtna  hot  vacaisd 
TOB  iBAVD  nr  von  bdbd  on. 

Corporate  <Aeers  algning  promlasory  notes 
ouinot  later  attack  a  deCaidt  judgment  based 
«n  such  notes  on  the  ground  that  the  notes 
were  fraodnlentiy  given. 

5.  Apfeai.  and  ebbob  ^957(l>-Jtn>aiaNT 

^=»189— SsmNQ  ABIDE  DXFAUZ.T  WITUIH 
IBZAX.  COUBT*!  DIBOBBTION. 

A  petition  to  vacate  a  defonlt  judgment  is 
addressed  to  tin  aomid  discretion  of  the  trial 
coortt  i^eh  will  not  be  Interfered  wltii  upon 
appeal  except  for  a  dear  abnas  of  discretion. 

6.  COBFOBATIONS  4=»316(1)— SOLVENT  COBPO- 
KATION  HAT  BOBBOW  FBOIC  DIEKCTOgS. 

A  solvent  corporation  may  borrow  money 
from  its  directors  and  give  notea  therefor. 

T.  BiLU  AND  NOTES  <S»189(1)— PVOUSB  TO 
POSTPOHB  COLLBCtlON  WITHODT  OONSIDERA- 

noii. 

An  agreement  by  tbe  payee  of  notes  to  poat- 
pone  enforcing  payment  ia  unenforeeaUe  be- 
eaose  made  without  consideration. 

&  JiTOQUCHT  4S9l8^BzrDBAI,  TO  VACATE  BX- 
FAULT  NOT  AN  ABUBB  OF  DISCBBTION. 

The  trial  court  did  not  abuse  Its  discretion 
in  refusing  to  set  aside  a  default  Judgment 
against  the  corporate  maker  of  notes,  where 
the  petition  was  not  brought  until  three  mouths 
after  entry  of  Judgmmt,  and  the  petitionera 
claimed  a  valid  detenae  to  mly  part  of  the  notto» 
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and  corporation  bad  reerfvsj  Oe  mosey  rwre- 
aented  by  the  notes. 


En  Banc. 

Error  to  XMstrlct  Court,  City  and  Oountar  of 
Dcbvct;  Jobn  A.  Perry,  Judge 

Pedttm  to  set  aside  a  jndsment  by  A.  W. 
Hille^  A.  U  Bri«gB»  B.  S.  Williams,  W.  W. 
Blncham,  Joha  B.  Wood  and  the  Copper 
King  nines  Products  Company  against  Jobn 
ID.  Svxns.  Judgment  t<a  defendant  and 
plaintiffs  bring  error.  Affirmed. 

On  September  12,  1917.  John  B.  Evans,  de- 
fendant in  error,  brougjit  suit  against  the 
Cot^r  King  Mines  Products  Compuas  on  IS 
promissory  notes,  2  of  which  were  made  pay- 
able to  bim,  6  to  William  Kelly,  2  to  Jasper 
N.  Wyman,  3  to  Audrerw  B.  Orlchtcm,  and  2 
to  £.  E.  Lloyd,  all  executed  and  deUvered  by 
plaintiff  in  errw,  the  Copier  King  Mines 
Products  Company^  and  of  all  of  which  salct 
Evans  alleged  he  was  the  owner  and  bolder. 
Evans  and  the  company  are  hereinafter  des- 
ignated as  In  the  court  below.  Summons  was 
r^ularly  issued  and  served,  and  October  6b 
1917,  ^fault  was  taken  against  defendant, 
and  Judgment  ordCTed  and  entered.  January 
B,  191fi,  A.  W.  HiUe,  A.  L.  Briggs,  B.  S.  Wa- 
Uams,  W.  W.  Bingham,  and  John  B.  Wood 
(hereinafter  referred  to  as  "petittoaers") 
moved  to  set  aside  said  default  and  judg- 
ment, recall  executtoos  thoretofora  issued, 
and  permit  tbe  petltimers  (stockholders  in 
defendant  company)  to  defend.  January  19, 
1918»  plaintiff  answraed  the  petition  to  set 
aside  the  Judgment.  January  28,  1918,  all 
the  parties  a^teared  before  the  court,  and 
petitioners  made  certain,  offers  of  prool^ 
which  were  rejected.  January  29,  1918,  an 
amended  petition  was  filed  and  an  answer  to 
the  original  comi^alnt,  as  a  supplemental  pe- 
tition and  supporting  affidavit,  and  a  verified 
petltioQ  in  intervention  were  tendered.  Janu- 
ary 31,  1918,  the  original  petition  to  vacate, 
as  well  as  the  supplemwtal  petitiw  and  peti- 
tion in  Intervention,  were  dismissed  "with 
prejudice  to  relitlgate  tbe  matters  alleged  in 
the  same,  otherwise  than  In  a  proper  suit  in 
equity."  The  Judgment  thereby  became  final, 
and  from  the  order  of  the  court  so  made  peti- 
tiouers  prosecute  this  writ, 

Qnaintance,  King  &  Qualntance,  of  Denver, 
for  plalntii^  In  error. 

Edwin  H.  Park,  Thomas  H.  Qlbson,  and 
Blcbard  Peet^  all  of  Denver,  for  dsCendant 
in  error. 

BUBKB,  J.  (after  stating  Q»  facU  as 
above).  PetittoDers  in  thcAr  reply  brief  say: 

"But  we  do  wish  to  confine  tbe  argument  In 
this  court  to  the  one  question  involved,  that 
is,  whether  or  not  the  lower  court  should  have 
aet  aside  the  judgment  and  allowed  as  to  go 
to  trial  on  the  merits." 


othv  eases  see  ume  topio  and  KST-NXWBBB  la  all  Key-NumbmA  Dlieats  and  Indnei 
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flned,  as  that  la  ttie  sole  Qoertbai  for  our  de- 
termlnatloa. 

The  Tight  of  petlUoners  to  have  tbe 
■ne&t  in  qvestiui  set  aside  depends  upon  their 
haTlng  propet\j  {beaded  one  or  more  of  tbe 
tbree  grounds  tipon  which  they  base  that 
rlglit:  First,  that  the  Jadgment  Is  void  be- 
cause Illegally  entered;  second,  fraud  In  the 
execution  and  dellTory  of  tbe  notes,  or  In 
omtracting  tbe  IndeMedness;  third,  the 
oourf  B  aboae  ot  discretloa  In  dsDylng  tbe 
petitlm. 

[1,  tl  First  It  Is  alleged:  Tbat  tlie  judg- 
ment was  erroneoosly  entered  by  the  derk  on 
default  on  an  nnTerlfled  complaint.  Section 
168,  Code  of  Civil  Procedure  1887;  GUdden 
V.  Packard,  28  CaL  S19;  Freeman  on  Judg- 
ments, g  533.  ThAt  It  is  therefore  void,  and 
should  be  set  aside,  irrespective  of  a  suffi- 
cient defense  being  set  np  In  the  answer. 
*  Tbe  record  In  this  case,  however,  not  only 
foils  to  show  that  this  Judgioait  was  entered 
without  evidence,  and  by  the  detk  on  de- 
Aiult,  but  expressly  establishes  the  contrary. 
The  order  of  October  6,  1917,  fOr  entry  of 
Judgment,  red  tee  that — 

"Sufficient  evidence  being  produced  In  sup- 
port of  the  comidaint  hereint  it  is  radered  by 
the  court,"  etc 

This  record  Is  ccmdusive.  County  Court  v. 
People,  55  Oolo.  258-261,  133  Pac.  752;  Gab- 
onry  v.  Smith  et  al.,  18  Colo.  App.  19,  69  Pac 
276;  Carr  v.  Willouf^y  &  Co.,  36  Colo.  858, 
85  Pac  428. 

It  Is  further  supported,  however,  by  tiie 
fact  that  while  10  of  the  notes  called  for  10, 
and  one  for  15,  per  cent  attorney's  fees  and 
four  made  no  provision,  a  flat  fee  of  fl,000 
was  allowed  instead  by  the  court,  and  includ- 
ed In  the  Judgment 

That  the  notes  themselves  were  put  In  evi- 
dence is  suflSdenay  establlahed  by  petition- 
ers' offer  to  prove  "that  plaintiff's  attorney 
appeared  and  handed  certain  notes,  purport- 
ing to  be  the  notes  sued  on,  to  the  d^k." 
It  Is  nowhere  d^ed  that  these  were  the 
notes  sued  on,  nor  is  there  any  denial  as  to 
the  genuineness  of  the  elgnatures;  hence  it 
appears  that  the  mtry  of  deftiult  and  Judg- 
ment Tcere  in  all  respects  r^^tdar  and  legal. 

(3,4]  Seomd.  Petitl(wei8  next  contmd 
that  they  have  pleaded  fraud  In  the  execu- 
tion and  delivery  of  these  notes;  that  the 
Judgment  Is  thereby  shown  to  be  based  upon 
a  fraudul^t  transaction,  and  should  be  set 
aside.  Conceding,  but  not*  dedding,  the  cor- 
rectness of  this  conclusion,  we  find  no  suffl- 
dent  plea  of  fraud  to  support  it.  It  is  not 
disputed  that  the  notes  in  guestlcm  were 
given  fOT  money  advanced  the  comimny. 
There  Is  no  claim  that  these  funds  were  not 
rec^ved  by  the  corporation,  or  that  they 
have  been  repaid,  but  It  is  contraded  that 
there  was  an  attempt  on  the  part  of  the  plain- 
tiff and  other  otncers  and  stodUioIderB  of  the 
corpwatlon  to  wretft  It;  that  1^  mismanage- 


ment hf  Qiem  wu  for  tliat  paipose.  and 
broo^t  aboDt  conditfou  neoeo^ting 
the  advances  r^resaited  by  these  notes; 
that  the  notes  were  gtvea  as  mere  memoran- 
dums of  the  corporation's  contract  to  repay 
the  indebtedness  when  the  funds  necessary 
thejnefor  liad  been  realli%d  by  the  wise  and 
economical  management  of  the  cmnpany's  af- 
fairs prwniaed  by  plaintiff  and  his  associates; 
and  that  In  violation  of  this  contract  and 
In  fraud  ot  Que  corporation  and  its  stock- 
holders these  so-ealled  memorandoms  of  In- 
debtedness were  sued  upon  as  promissory 
notee;  and  that  *^<me  of  your  petltionnn 
have  oAsented  to  or  acquiesced  in  the  acts 
herdn  complained  of."  But  tbe  alleged  mls- 
managem^  must  have  occurred  after  Ainril 
2,  1917,  <ni  whlcta  date  five  of  these  notes 
were  executed  and  delivered.  Four  others 
were  executed  and  delivered  at  dates  pilor 
thereto,  leaving  but  six  so  executed  and  de> 
livwed  after  April  2,  i»VI,  on  whidi  last- 
mentioned  date  It  Is  alleged  plaintiff  and  his 
assodates  assumed  control  of  the  corpora tlpn 
and  began  its  mismanagement  All  of  these 
notes  are  signed  by  one  or  more  of  the  in- 
dividual petitiimers  as  officers  of  the  cor- 
poration. Having  partidpated  in  the  trans- 
actions, they  cannot  Impeadt  their  integrity. 

B<Adenweck  v.  Bullls  et  aL,  40  Colo.  253, 
90  Pac  634.  The  admitted  circom stances  of 
the  execution  and  ddlvery  of  these  notee  ar» 
wholly  inconsistent  with  tbe  allegattcoi  that 
they  were  memorandmns  ot  indebtedness,  and 
that  allegatkm  Is  entirely  nnlllfled  by  the 
fact  that  nine  of  tluM  notai  eiprfly  pro- 
vided: 

"If  not  paid  at  matnrlty  and  coUeoted  by  an 
attorney  or  by  legal  proceedings,  an  addltlmial 
sum  d  ten  per  cent  on  tile  amoont  of  this  note 
as  attorney's  fees.*' 

T&e  court  was  dearly  correct  in  refusing 
to  set  aside  this  Judgment  on  the  ground  of 
fraud  in  the  original  transaction. 

{S]  Third.  The  petlUra  to  vacate  the  Judg- 
ment was  addressed  to  the  sound  discretloa 
of  the  court  Holllngsworth  v.  Blng,  26 
Colo.  App.  121-120,  141  Pac.  139;  Bunnell  v. 
Holmes,- 171  Pac  366,  366.  This  court  wiU 
not  Interfere  with  the  exercise  of  'that  dis- 
cretion, except  In  a  dear  case  of  abuse.  Ban- 
neret V.  McClure,  39  Colo.  472-479,  90  Pac. 
70. 12  L.  B.  A  (N.  SO  126;  R.  B.  L.  S.  M.  Co. 
V.  Bnglebach,  18  Colo.  106-112,  31  Pac  771. 
We  are  unable  to  indulge  the  presomptim  of 
any  audi  abuse  of  discretion  from  anything 
to  be  gathered  from  these  pleadings.  Of  the 
numerous  reasons  urged  why  we  should  do 
so,  we  will  notice  only  the  more  Important. 

[6]  It  is  urged  ag^nst  Qie  notes  in  suit 
that  th^  represent  money  borrowed  by  the 
corporation  from  its  directors.  Where,  as  ap- 
pears here,  the  coivoration  was  solvent  at 
the  time  of  the  transactiwia,  eadi  contracts 
are  not  lllegaL  Bums  t.  N.  M.  Co^  23  CWo. 
A^  60,  130  Pac  1037;  St  Joe^  etc.  COb  t. 
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Bank,  10  Golo.  App.  339.  50  Pa&  1056;  Twln- 
Lldt  Oa  Co.  Y.  Marbury,  91  U.  S.  687,  23  L. 
Ed.  328. 

PeUtlraieFB  all^  tbat  they  bare  been  ns- 
■ble  to  ascertain  the  true  state  of  the  afltelxs 
frf  the  company  since  April  2. 1917. 

[7,  •]  Since  It  appears  tiiat  for  almost  four 
nocttis  after  fliat  date  the  petitioner  Wood 
coDtinned  as  secretary-treasurer  of  tbe  cor- 
poration, presumably  In  possesaliHi  of  Its 
boc^  and  accounts  (and  tills  be  does  not 
deny),  sucb  allegation  is  entitled  to  small 
ooiuddexatlra. 

Petitioners  maintain  that  they  hare  exer- 
dsed  doe  dlUgmce  In  Ifielr  proceeding  to  set 
aside  this  JodgmMit 

The  petttlfin  to  vacate  was  not  filed  until 
three  months  after  the  entry,  nor  until  80 
days  after  the  Issuance  of  ezecntloa.  A  less 
dtiay  bam  ben  sufficient  to  jnstuy  a 
denial  of  xtitaC.  HoUlncswortii  t.  Ring,  98 
CoIol  App;  ISEL-iae,  141  Fac:  m 

Petitioners  idead  that  they  were  In  oourt 
•with  witnesses  to  show  to  the  court  all 
facts  concHnlng  the  Judgment  and  the  de- 
fenses to  fbe  notes,"  and  that  Qw  coiirtfs  re- 
fusal to  permit  tbam  to  bttrodtusa  this  evlr 
dence  was  «Tor. 

It  Is  not  premmed  that  conasel,  In  an  oOer 
of  prood^  sets  the  same  forth  In  detail,  but 
It  Is  meiamed  that.  In  making  the  <dEer,  be 
)Kts  It  fortb  in  substance.  Hugbes  t.  Lem- 
ard,  ISl  Pac.  20a  la  tbe  Instant  case  mdi 
an  oflEer  was  mode  la  <ven  ooort.  That  offlw 
was  merely  to  prore  **Qiat  said  Judgment  was 
entered  without  any  oath  or  Tedflcatkm  be* 
ing  made  to  tbe  com^int  iti»  oomplalnt  was 
before  the  oourt  and  spoko  tor  ItseiO,  or  to 
the  signatures  on  the  notes  sued  oa  (the  sig- 
natures were  not  denied),  or  as  to  the  alleged 
asBlgnmettt  thereof  (the  notes  were  in  evi- 
dence and  show  the  assignment),  and  that 
the  only  proceeding  had  was  that  p^alntiiTs 
attorney  ajvesred  and  handed  certain  notes 
poxportlng  to  be  tbe  notes  sued  on  (Oiat  tbey 
were  sa<di  Is  not  dmle^  to  tbe  <deriL"  It  is 
unnecessary  to  further  point  out  tbat  Ibis 
offer  was  wholly  Insoffldent 

Two  reasons  are  set  forth  in  these  plead- 
logB  as  a  JustificatUm  for  petltUnera'  failure 
to  defend  this  action:  Elrst,  the  allied 
promise  of  plaintiff  and  his  associates  to  re- 
frain from  further  pressing  their  dalms  un- 
til funds  could  be  raised  from  the  sale  of 
stock  for  the  payment  thereof;  second,  the 
assurance  of  the  payees  of  said  notes  that 
they  '*dld  not  Intrad  to  seU  tbe  property  of 
tbe  ccHiqnny  and  freeze  out  the  other  stock- 
bolders,"  and  tiiat  "they  would  not  press 


thdr  claims  to  fibe  detriment  of  tbe  otber 
rtockbolders." 

The  alleged  agreement  to  refrain  from 
pressing  the  claims  presux^KMws  tbeir  ralid- 
Ity,  and  the  promise  of  fmfoearance  was  wltli- 
out  consideration.  Peadiy  t.  Witter  et  al„ 
131  Cal.  310,  63  Paa  468.  Whether  obtain- 
ing a  Judgment  and  selling  tibe  ptopetty  of 
tbe  oomitany  to  satisfy  it  would  be  '*ta  tbe 
detriment  of  the  other  stocUiolders,"  or  Oe 
result  of  the  sale  woold  be  to  "fftese  out  tbe 
other  stockholders,"  was  a  mere  matter  of 
opinion,  and  depended  upon  so  many  ocm- 
slderatlons  that  sndi  a  iwomlse  can  neitber 
be  construed  into  a  iwomlae  not  to  press  the 
Buit^  nor  a  prtHnise  not  to  satisfy  the  Judg- 
ment, Litigants  rriy  upon  sudi  dedaratioas 
at  their  perU,  Bnlpee  t.  Jones  et  aL,  08  Ind. 
251. 

It  Is  allied  tbat  whm  Wood,  as  seAntary- 
treasnrer  of  tbe  oorpcnraUon,  reported  that 
he  had  been  served  with  summons,  plaintiff 
and  bis  assodates  represented  tbat  Itiey 
would  not  iffess  the  suit,  and  that  tt  was  not 
defended  because  petitioners  relied  upon  sndi 
representations.  Also  that  the  stodEbolders 
directed  the  employment  of  counsel  to  defend 
Ibe  action,  niese  are  entlrdy  inconsistent 
auctions. 

Petltiraera  further  plead  "that  flie  com- 
pany has  and  had  a  valid  defense  to  about 
$W)00  (oat  oC  a  total  at  almoet  ISO^OOt^  if 
not  all,  (tf  tbe  notes  upon  wUdi  tbe  Judgment 
bopeln  Is  based." 

This  la  a  tadt  sdinlastiwi  at  least  of  tbe 
validity  of  the  remainder  of  tbe  indebtedness 
represented  by  tlie  Jadgnnnt  As  to  that 
runalnder  petltkmers  should  have  offered  to 
make  payment,  or  permit  Judgment  to  be  tak- 
en against  them,  before  theiy  wen  oitltled 
to  the  r^U«E  sonant  nUs  tbey  did  not  da 
Mosber  et  aL  t.  Slnnott,  20  Gdo;  App.  404, 
79  Fac  742. 

It  la  oontended  Uiat  tbe  purpose  of  the 
{ffesent  suit  was  to  enable  the  plaintiff  and 
bis  associates  to  freeze  out  other  stockhold- 
ers and  secure  control  of  the  company. 

Where  tbe  legal  right  of  recovery  and  the 
proper  metbod  of  snocedure  are  undisputed, 
the  courts  will  not  concern  themselves  with 
the  auestltm  of  the  creditor's  motive.  Jen- 
kins T.  Fowler,  24  Pa.  808. 

A  careful  review  of  this  entire  rectwd  dis* 
dosing  neitber  a  suffldent  plea  of  a  void 
Judgmot^  nor  fraud  In  the  execution  and 
deilivery  of  tbe  notes  In  suit,  nor  any  abuse 
of  discretion  <m  the  part  of  the  trial  coort 
in  rising  to  set  the  Judgment  asid^  it  Is 
hereby  affirmed. 
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OABDINEB  T.  GYOROG.    (No.  1M18J 

(Snpreme  Court  of  WeaUjigtoii.   Jan.  28^ 

1920.) 

1.  Sales  ^71(8)— Sale  of  aix  babk  vkrdob 
bhaix  peel  ok  havx  tob  bau  duxxno  sea- 
SON NOT  SALE  or  AIX  BABK  OWITED, 

An  agreement  to  sdl  three  tims  of  ^mA,  and 
also  "sll  bark  party  shall  peel  or  have  for  sale 
daring  the  uaaon,"  ms  not  an  agreemmt  to  sell 
all  bark  the  part?  owned  daring  the  season,  if 
he  did  not  peel  it  or  offer  it  for  isle. 

2.  iNJUiTonoHB  4s»128— XhriDiKd  insurn- 

OIEHT  TO  SHOW  DEFEND AITT'S  INSOLVENT. 

ETidenee  of  dtifendant's  insolrtticj  Md  not 
snflMent  to  ^low  that  plaintiff  was  entitled  to 
enjoin  breaidi  of  eontraet  of  sale  and  sales  to 

others. 

■ 

Department  2. 

Appeal  from  Superior  Court*  SwAomisb 
Coanty ;  Ouy  C  Alston,  Jad£& 

Suit  \xs  Alex  Gardiner  against  Joseph  Oyo- 
tog.  Fran  an  order  dlssolTlng  temporary  in- 
Juitctiim  and  dlsmlsrtng  the  action  plaintiff 
mtpeals.  Affirmed. 

Sherwood  &  Mansfield,  ot  Brerett,  for  ap- 
pellant 

MOUNT,  J.  TUB  actim  was  teoutfit  to 
enjolii  the  detfendant  from  seUlng  cascara 
bark  to  any  oam  except  the  plaintiff.  Upon 
issues  joined  the  case  was  tried  to  the  court 
withoat  a  inry  and  at  One  coodnskm  of  the 
erldence  the  trial  court  was  of  the  opinion 
tlut  the  plalntUF  had  an  adeQoate  ttmodj  at 
law  for  damages,  and  tberenpon  dissolved 
the  temporary  restraining  order  which  had 
theretofore  been  issued,  and  dismlSBed  the 
action.  The  plaintiff  has  appealed. 

It  ^ppeaiB  that  on  August  11,  1918,  the 
partlee  entered  into  the  fcAlovlog  contract; 

"In  consideration  of  one  dollar  each  to  the 
oth^  paid,  receipt  of  which  is  hereby  adnowl- 
edged,  Gyorog  Bros.,  of  Hartford,  Wash.,  party 
of  first  part,  selb  snd  binds  himself  to  deliver 
to  Alex  Gardiner,  of  Nortli  Bend,  Wash.,  party 
of  the  Mcond  part,  three  tmis  i^ime,  dry,  mer- 
chantable caacara  bark,  imcked  in  sonnd  sax^, 
also  all  prime,  dry,  merchantable  caacara  bark 
party  of  tiie  first  part  shall  peel,  or  have  for 
sale  during  the  season  of  1918. 

"At  the  price  of  13  cents  per  pound. 

"Delirery  aball  be  made  at  Hartford,  Wash., 
when  bark  la  ready  1918. 

**PBrty  of  the  first  part  hereby  acknowledges 
an  advance  payment  of  flOO. 

■"Signed  in  dnidicate  this  Uth  day  of  Aogost, 
1918." 

This  contract  was  signed  by  the  iKurUes. 
Thereafter  the  respondent  delivered  to  the 
ai^ellant  5,325  pounds  of  cascara  bark  and 
afterwards  refused  to  deliver  any  more  bark. 
After  the  delivery  of  the  5,325  pounds  the 
respondent  purchased  timn.  other  parties 


about  2  tons  of  cascara  bark.  The  appellant 
demanded  that  the  respondent  ddlver  this 
quantity  of  bark  in  addition  to  that  already 
delivered  at  the  price  of  IB  cents  per  pound. 
The  re^ndent  testified  that  be  did  not  peel 
this  bark  himself ;  that  he  purchased  it  from 
other  parties  at  frcan  13%  to  H  cents  per 
pound;  that  he  was  not  offering  it  for  sale 
during  the  year  1918  and  Intended  to  keep 
It  for  sale  the  next  year.  When  the  appel- 
lant dananded  all  of  this  bark  the  re^nd- 
ent  agreed  to  deliver  to  him  the  675  pounds 
to  make  up  the  balance  of  the  8  tons  at  the 
rate  of  14  <xnte  per  pound.  Appellant  re- 
fused to  take  this  at  first,  but  afterwards 
dianged  his  mind  and  offered  to  take  i^  and 
then  respoudrat  refused  to  deliver  any  more 
bark. 

[1]  The  appellant  argues  that  he  is  enti- 
tled to  all  <tf  the  bark  owned  by  the  respond- 
ent during  the  year  1918;  that  respondent 
is  inacAvait  and  unable  to  respond  in  dam- 
ages; and  that  therefore  the  court  erred  in 
not  enjoining  the  respondent  from  selUng 
this  2,000  pounds  of  bark  to  oth^  persims. 
It  seems  to  us  that  the  amtract  is  plain  to 
the  effect  that  the  respondent  agreed  to  sell 
and  deliver  to  the  appellant  8  torn  ot  cas- 
cara bark ;  also  all  prime  cascara  baife  party 
ot  the  first  part  inl|^  peel  or  have  for  sale 
during  the  seasm  of  1918.  His  evidence  very 
plainly  shows  lliat  he  did  not  pe^  tlie  bazk 
which  he  had  on  band  ettev  the  delivery  of 
the  6,825  pounds,  and  also  sbews  that  b« 
was  not  offering  tbSa  beA  for  sale  at  tbet 
time.  It  follows,  thorefbre,  that  the  ap- 
pellant  was  entitled  to  the  difference  betweea 
6,826  and  tlie  6,000  pounds  provided  f6r  in 
the  contract  The  eridoioe  shows  that  the 
anwllant  could  have  purdiased  this  bei^  at 
en  advance  of  probAb!;  1  crat  per  pound 
over  the  contract  price.  In  ottier  words,  the 
appellant  In  an  actlim  at  law  tot  damages 
could  recover  1  cent  per  pound,  or  |6.76w 

[X]  The  appellant  Insists  that  the  respond- 
ent Is  insolvent  and  therefore  executlim 
proof,  and  that  a  Judgment  for  damages 
would  be  of  no  avalL  The  raily  evidence  ot 
Insolvency  the  reqKndait  Is  his  testimony 
to  the  effect  that  he  owned  a  house  wwth 
about  $300,  and  an  automobile  worth  about 
¥400.  It  also  appeared  that  he  was  the  head 
ot  a  family.  The  record  also  shows  that  he 
has  on  band  about  2,000  pounds  of  caacara 
bark.  There  may  be  an  Inferoice  here  that 
the  re^xmdeDt  is  insolvent,  but  we  think  It 
is  not  plain,  even  upon  these  facts^  that  the 
respcmdent  could  not  respond  to  whatever 
damages  the  appellant  might  recover  In  an 
action  at  law  for  damages. 

"The  general  principle  by  reason  of  which  a 
litigant  is  remitted  to  a  court  of  law  if  he  has 
an  adequate  and  efficient  remedy  in  that  tribu- 
nal is  also  the  teat  of  his  right  to  an  injunction 
restraining  the  breadi  of  a  contract.  The  court 
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mart  be  satisfied  of  the  Inadequacy  of  the  I^ral 
remedy  before  it  will  grant  the  desired  relief. 
The  contract  in  qnesdon  mart  not  lack  mutual- 
ity, mart  be  dearly  proved,  and  most  be  com- 
plete, certain,  and  rniamMgoons  in  all  of  its 
terms,  m  that  tiie  rights  and  obUgmtlottB  of  the 
parties  may  not  be  misunderstood  or  be  in  any 
way  vagTw  or  oncertaln.  It  seems  also  that 
the  contract  rnurt  be  one  on  which  an  action  at 
law  oonld  be  maintained.  Whether  it  Is  of 
each  a  character  may,  of  coarse,  be  more  easily 
and  better  shown  by  the  contract  itself  where  it 
has  been  reduced  to  writing."  14  B.  0.  I«.  | 
81.  p.  883. 

The  court  bdoir  was  not  satisfied  of  tiie 
Inadequacy  ot  tbe  l^;al  remedy,  and  we  are 
of  tbe  opinion  was  amply  Jnstlfled  by  ttie 
proof  upon  tbls  qnestlon. 

We  find  no  error.-  Tba  Judgment  Is  ttiere- 
fore  affirmed. 


H01XX>MB,  a  and  BBIDGBS,  FCL- 
LEBTON,  and  TOLBIAN,  J  J.,  ooncar. 


HAUSKBN  T.  HODSON^FBBKAUOHTT  00. 
(No.  lS4fl2.) 

(Supreme  Court  of  Washington.  Jan.  27, 1920.) 

1.  ArsKOt  AKV  IBKOB  ^»1011(1>— FtiTOxna 
OF  oomuoxxHo  XTiniNOi  WOT  DxmnsxD. 

Tindlngs  on  conflicting  erldmce  wiU  not  be 
ffistnrbed. 

2.  Saixs  0=9246— "Wabbartt'*  defined. 

A  '^arrantsr"  is  a  statement  or  representa- 
tion made  hy  the  seller  of  goods  ecmtemporane> 
oady  with  and  as  a  part  of  the  contract  of  sale^ 
thongh  collateral  to  the  express  object  of  tt, 
haTing  reference  to  the  character,  quality,  or 
title  of  the  goods,  and  by  whidi  he  promisee 
that  certain  facts  are  iu  shall  be  as  he  repre- 
Kflta  them. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Fhraae^  First  and  Second  Series^  War- 
ranty.] 

3.  Sazu  ^260— **Expbub  wabbautt'*  db- 

FIKED. 

A  warranty  Is  "express"  when  the  seller 
makes  an  affirmation  with  respect  to  the  article 
to  be  sold,  pending  the  treaty  of  sale,  apon 
which  It  is  Intended  that  the  buyer  shall  rely  In 
making  the  pnrdiase. 

[Sd.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  Flrrt  and  Second  Series,  Bxpress 
Warranty.] 

4.  SAIBS  «=»282)i  —  "IlCPLIXD  WABBAmr" 

naniiKD. 

A  warranty  Is  "implied"  when  the  law  Im- 
plies it  by  implicadon,  or  Inference  from  tbe 
nature  of  the  transaction,  or  the  relative  situ- 
ation  or  drcomstances  of  the  parties. 

[Ed.  Note.— other  definitions,  see  Words 
and  Phrasal  Ffrat  and  Second  Series,  Imidled 
WarraatyJ 


6.  Sales  *=>277 — Sake  liabiutt  ikcttsbxd 

tIFOR  BBKACH  OF  WAiBAiTTT  WHETHKB  KX- 
FBE8S  OB  nCPLIXD. 

Being  a  cfdlateral  nndertaking  only  to  con- 
tract of  sale,  a  warranty  <rf  the  same  effect, 
whrther  express  or  implied,  wilt  give  rise  to  the 
UabflltT. 


6.  Saub  «=b273{3).  288(2)  —  Wjuuuhtt  oi 
nmxaa  ihfubd  itpoh  bale  or  abticlx  toe 

PASnoUXAB  FDEFOSE;  WABBAOTT  SITBTZTXB 
AOCEFTAITCB. 

An  implied  warranty  of  fitness  will  arias 
If  the  article  is  purchased  for  a  particular  pur- 
pose of  which  tbe  buyer  informs  the  seller,  par- 
ticularly if  tbe  seller  la  a  dealer  in  tbe  article 
or  a  manufacturer  thereof  and,  being  a  part  of 
the  consideration  of  an  executed  sale,  neceeeari- 
ly  surrivea  tbe  acceptance  <^  the  article. 

7.  Sales  4=»273(3)— Sellbb  or  tbaotob  with 
yuix  xirowxJtDon  or  ruspoai  to  which  it 

IB  TO  be  put  HCPLIBDLT  WABRAKT8  IT  TO 

FUUILL  BEQUntElCEHTS. 

Seller  of  tractor  with  full  knowledge  of  the 
kind  and  quality  d  tractor  desired  by  the  hayer, 
and  of  tile  particular  purpose  for  which  the 
^ctor  was  dedred,  and  who  sold  the  tractor 
for  the  nse  to  which  he  knew  buyer  was  to  pot 
tt  without  requiring  an  inspection  and  test 
thereof,  impliedly  warranted  the  tractor  to  ful- 
fill the  buyer's  requirements: 

8.  Sales  9=9381(7)— Beoovebt  or  pbiok  of 

Generally,  where  the  price  has  been  paid  In 
advance  and  the  goods  delivered  are  of  such  in- 
ferior quality  as  to  warrant  their  rejection,  buy- 
er may  recover  tbe  amount  paid  unless  he  re- 
tains and  continues  to  nse  the  goods  for  his  own 
benefit 

9.  Sales  «=»891(1)— Pbioe  becotebablb  if 
goods  wbbb  aooefted  upor  peohibe  that 
defbctb  would  bx  bxhxdibd. 

The  price  may  be  recovered  if  the  goods 
were  aeospfeed  upon  the  promise  that  deteeta- 
woaM  be  remedied  and  this  oovU  not  be  dmie, 
or  If  on  notice  of  defaetB  the  aztlde  Is  removed 

the  seller. 

10.  Sales  «=»418(1>— Bttteb  entitled  to  be- 
cpvbb  actual  dahaoeb  which  abe  the 
natukal  ard  pbobablb  bb81ilt  of  sbltee's 

BBKACH. 

On  breach  of  sale  by  seller,  buyer  is  en- 
titled to  recover  the  actual  damages  sustained, 
which  are  the  natoral  and  probable  result  of  the 
breach  and  may  fairly  be  said  to  have  been  with- 
in tbe  contemplation  of  th9  parties,  and,  al- 
though no  actual  damages  are  shown,  if  there 
has  been  a  breach  of  the  contract  buyer  may 
recover  at  leart  nominal  damages. 

11.  Sales  «=»418(7)  —  Butee  xxquibed  to 
lessen  dauaoes  if  possible. 

Upon  breach  of  contract  of  sale,  by  seller. 
It  Is  buyer's  doty  to  lessen  bis  damages  if 
he  is  able  to  so  do.  In  which  event  he  can  reoov 
er  only  the  damages  actually  sustained. 
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12.  Saiu  *=>442(1)  — Spkotax  damages  bb- 
ootkkabxx  vob  bbbaoh  ov  wjl&bantt. 

Special  damages  are  allowable  in  any  case 
of  breach  of  wairantj  hj  seller,  where  snch 
fipedal  damages  are  reaaonahly  within  the  cob- 
tnopUtioa  of  the  parties  and  an  the  prozinuite 
and  aetoal  mult  of  the  failure  to  deUm  audi 
an  ardele  aa  Is  warranted  to  be  deUvered. 

13.  Sai^  ^442(6,  Ti—BxFEnsB  or  tbaus 

AND  HEN  BBCOVEEABUE  AS  SPECIAL  DAUAQES 
rOB  BBEACH  OF  WABBANTT  OF  TBACTOB. 

Where  seller  of  tractor  impliedly  warranted 
It  to  meet  bnyer's  reqnircmcntat  was  notified  of 
defects  during  the  early  juirt  of  tlie  season,  and 
attempted  to  remedy  th«n,  buyer  was  entitled 
to  reeoTOT  as  special  damages  the  expense  of 
procnrlng  teams  and  men  to  do  the  plowing  and 
cultivating  during  such  season,  upon  the  seller's 
failure  to  remedy  defects,  but  could  not  recover 
Buch  damages  for  succeeding  season. 

14.  SaZJM  <tUt  112  (4>— BVIDBWOB  (ff  TALTIB  UT 

jumon  FOB  BBXAOH  or  wabbantt  to  belate 

TO  TOa  or  POBOHAOt. 

In  buyer's  action  for  breach  of  wamnty  of 
a  tractor,  evidence  of  the  value  of  the  tractor 
must  relate  to  the  tin«  of  the  poRhase. 

I5b  Costs  «=»234— Dbferdart  khtxtued  xo 

OOSTS  ON  BEDTJCTION  OT  VEBDZOT. 

Where  both  plaintifl  and  defuidant  appealed 
from  a  Judgment  for  plaintlfE  for  $226,  defend- 
ant la  enti^d  to  costs  on  appdlats  court  afBnn- 
Ing  judgment  on  plaintiff's  aweal  and  modify 
lug  Judgment  on  defendantfs  appeal  by  reducing 
amount  tiiereof  by  $7Bi. 

Departmont  2. 

Appeal  from  Superior  Ooor^  Spt^cane 
Oonnty;  David  W.  Bum,  Judge. 

Action  by  Peter  Hansk^  against  the  Hod- 
son-Feenaughty  Company.  Judgment  for 
plalntur,  and  both  defendant  and  plaintiff 
appeal.  Judgment  affirmed  on  plaintifrB  ap> 
peal,  and  modified  on  defoidant'B  appeal. 

Tuatin  A  Ohandler,  of  Bpokasi^  tor  app^ 
lant 

Tomer,  Ntmm  A  Nwam,  ot  Btufkase,  for 
respondent 

HOLGOMB,  a  J.  The  court  hOow  found 
tor  the  plalntifC  on  hla  causa  of  action  and 
rendered  Judgment  thereon  awarding  mtedal 
damaces  In  the  sam  of  |22C  and  nraninal 
damages  In  the  sum  of  fl,  from  whl<di  judg- 
ment both  parties  have  appealed. 

Defradant,  ^hich  la  the  iwindpal  aK>el- 
lant,  was  a  dealer  In  tractors  in  Oregon  and 
Washington  and  not  a  manufacturer.  Be- 
^ndent  Is  a  farmer  of  Spokane  county, 
Wash.,  and  about  70  years  of  age.  The 
tractor  In  qneatlon  previous  to  Its  purchase 
by  plaintiff  had  been  looked  at  saperfldally 
by  him.  It  had  been  examined  by  the  presi- 
dent of  the  appellant,  Ur.  Feeuaugbty. 
PlalntlfC  (daims  defendant  r^resented  it  aa 
a  new  tractor.  At  the  trial  Feenangbty,  who 


denied  any  affirmative  representations  as  to 
the  quality  of  the  tractor  to  plaintifl,  admit- 
ted that  the  tractor  was,  "so  far  as  he  knew, 
a  new  machine";  that  it  had  been  sent  by 
his  concern  to  an  agent  or  dealer  In  Idaho 
and  used  for  demonstration  purposes  and 
kept  in  a  shed  or  bam  so  that  it  was  not 
protected  from  the  weather  at  the  front  end 
and  the  paint  was  off  the  front  end,  and  there 
were  two  radiator  pipes  that  had  been  dam- 
aged, and  It  looked  In  bad  shape.  It  had 
then  been  sent  to  Spc^ane.  and  an  attempt 
had  been  made  to  sell  it  to  a  Mr.  Powell, 
who  rejected  it  on  account  of  its  appearance 
and  returned  It  to  defendant  The  sale  to 
plaintiff,  made  shortly  thereafter,  was  for 
cash  then  and  there  paid,  and  not  by  sam- 
ple, or  subject  to  inspection  or  test,  and  It 
was  thus  an  "executed"  and  not  an  "execu- 
tory" sale.  Defendant  claims  that  it  was  a 
secondhand  madilne  as  shown  by  the  evi- 
dence, and  therefore  the  probabilities  are 
that  no  express  warranties  would  have  been 
or  were  made  as  to  its  condition,,  and  that . 
the  rule  is  that  no  warranty  can  be  implied. 
But  it  is  evident  that  the  machine  was  not 
considered  as  a  secondhand  machine  by  de- 
fOidant  and  waa  not  so  r^ireeaited  to  or 
received  by  plaintiff.  Feeuaughty  testified 
that  it  was  not  mentioned  as  a  secmdhancl 
machine;  that  he  t<^  plaintiff  that  it  was 
a  BMrtiilne  badly  mussed  up.  Oa  account  ot 
its  aroearanoe^  it  waa  to  pi^<nH<f  at  IS 
per  cmt  from  the  list  prices 

Plaintiff  claimed  a  recovery  on  warranties 
both  express  and  implied  as  to  the  adaptabil- 
ity of  the  madiliie  to  do  his  woik.  Its  horse 
power,  and  g«ieral  qualities  arising  from  the 
information  made  to  the  seller  of  the  exact 
amount  of  work  It  was  desired  to  do  and  the 
reason  why  plaintiff  desired  a  tractor  on  his 
farm,  and  that  he  had  sold  his  horses  and 
was  not  able  to  follow  a  plow  and  drive 
horMB  at  bis  age^  but  that  It  was  necessary 
to  have  a  tractw.  Besides  asking  for  gener- 
al damages  In  the  sum  of  $800,  plaintiff 
sought  special  damages,  basing  that  right  on 
the  evidence  that  the  use  to  which  the  trac- 
tor should  be  put  was  q;>eclflcally  explained 
to  defendant,  the  necessity  for  Its  doing  the 
work  emphasized  to  and  understood  by  de- 
fendant and  that  the  damages  resulting  to 
plaintiff  as  a  consequence  of  Its  failure  to 
do  the  work  were  within  the  contenplatioa 
of  the  partlea  and  therefore  re<»verable. 

The  comi^lnt  alleges,  and  there  is  compe- 
tent evidence  to  support  the  allegations,  that 
defendant  sold  the  tractor  to  plaintiff  at  Spo- 
kane for  use  on  plaintiff's  &rm,  which  use 
was  then  and  there  disclosed  to  defendant 
and  necessary  parts  to  be  used  in  connection 
with  the  tractor  for  the  sum  of  $800;  that 
d^eaidant  then  and  there,  and  as  part  of  the 
consideration  for  the  purchase  of  the  tractor 
by  plaintiff,  warranted  that  the  tractor  pos* 
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aessed  ^«bt  bone  powet  at  ttM  drawbar  asd 
16  horse  power  at  the  belt,  and  that  It  would 
pull  three  mold  board  l^ws  and  three  or 
four  disc  plows,  and  that  It  posaeased  the 
power  and  adaptability  to  do  all  work  re- 
quired In  plowing,  cultivating,  and  harvest- 
ing the  crops  on  plalntUTs  farm  and  posseaa* 
ed  the  power  and  ability  to  do  all  work; 
that  the  tractor  did  not  posaesa  ^^t  horse 
power  at  the  drawbar  nor  sixteen  horse  pow- 
er at  the  belt;  that  it  would  not  pull  three 
JDoM  board  plows  or  three  or  four  disc 
plows,  and  that  it  possessed  neither  the  re- 
quired power  nor  adaptability  to  do  the 
work  required  In  idowiog,  cultivating,  and 
harveetiog  the  crops  on  plalntUf's  fana,  and 
that  it  was  so  defective  in  design,  build,  and 
workmanship  that  it  was  deficient  in  power 
for  plowing  and  harvesting ;  that  It  was  un- 
safe to  operate  because  of  a  defective  brake 
system ;  that  at  times  it  would  not  start  at 
all  or  ran  al  all ;  that  It  could  not  be  tamed 
within  a  reasonable  compass;  and  tliat.  In- 
stead of  having  ei^t  horse  power  at  the 
drawbar,  it  would  not  do  the  work  of  two 
good  horses,  all  of  which  made  the  tractor 
almost  completely  useless  for  farm  work. 
It  Is  then  alleged  that  idalntUF  snfTered 
dal  damages  In  the  stun  of  |800  daring  the 
years  lftl7  and  1918  by  reason  of  having  to 
hfze  men  and  teams  to  do  the  woifc  that  the 
tractor  would  not  do  and  by  reason  of  In- 
Jozy  to  Ids  crops  In  each  of  those  years  be- 
cause of  necessary  and  imaTfridable  delay  in 
procuring  men  and  teams  to  do  his  farm 
work,  for  wbidi  damages  were  demanded  ftn 
the  total  sum  of  $1,608; 

AH  tiie  allegatlona  of  the  complaint  were 
pat  In  Issno  except  the  sale  of  the  tractor  to 
plwlntlfT,  whldi  was  sUoied  to  be  Cor  the 
sum  ot  $142. 

Plaintiff  first  mores  to  strike  the  abstract 
of  deCSndant  and  dismiss  Its  appeaL  We  do 
not  think  this  raodao  Is  well  tsko^  and  it  Is 
therefore  denied.  Wlshkab  Boom  Oo.  v. 
Greenwood  Timber  Co..  100  WadL  472,  476, 
171  Fac  234. 

AH>eUant  demands  reversal  of  the  Judg- 
ment vqjton  three  grounds:  (1)  The  testimony 
preponderated  In  favor  of  the  defendant ;  (2) 
that,  even  if  there  had  been  implied  warran- 
ty in  the  sale  of  the  tractor,  the  ^)eclal  dam- 
ages allowed  were  not  prv^ ;  (3)  that  th^ 
was  no  implied  warranty  in  the  sale  of  the 
machine  under  the  circa  instances  of  this 
case. 

[1]  As  to  tiw  first  contention,  the  posltlre 
evidence  of  plaintifT,  with  some  corrobora- 
tion as  to  the  condition  and  performance  of 
the  machine  and  the  reasonable  probabiUttes 
sorroundlng  the  transaction,  was  contradict- 
ed In  chief  by  the  podtlve  evidence  of  Fe«i- 
aoghty  as  to  most  of  the  facts,  and  the  prob- 
abilities are  nowhere  stronger  In  favor  of 
defoidant  than  In  favor  of  plalnttfT,  The 
court  having  seen  and  heard  the  witnesses 
M7P.--21 


and  fionnd  In  favor  of  ^lalhtiff  In  the  m^a, 
we  cannot  say  now  that  the  testimony  pre* 
pwderates  In  favor  of  defendant  The  -court 
found,  among  oth»  things,  thdt  no  special 
warranties  were  made  by  defendant  to  plain- 
tiff concerning  Its  tractor  previons  to  the 
time  plaintiff  pnndiased  the  tractor,  and 
that  there  was  an  Implied  warranty  accom- 
panying the  tractor  th^t  it  was  possessed  of 
saffident  power  and  adaptability  to  do  the 
work  on  plaintiff's  farm,  and  that  it  would 
pull  three  mold  board  plows  or  four  disc 
lAows,  and  that  It  possessed  power  and  abil- 
ity to  do  all  work  required  in  properly  plow- 
ing, cultivating,  and  harvesting  the  crt^  on 
irfalntlff's  farm,  and  that  it  would  run  and 
possessed  the  power  and  ability  to  do  his 
work ;  that  the  tractor  did  not  possess  suffi- 
cient poww  to  puU  three  vuM  board  plows 
or  three  or  four  disc  plows  or  any  more  than 
one  mold  board  plow  and  one  disc  plow,  or 
do  plowing  and  discing  at  the  proper  depth 
and  as  good  farming  dictated ;  that  plaintiff 
experienced  conalderaUe  difficulty  In  start- 
ing the  tractor  wh«i  using  It  on  his  farm 
from  the  time  the  same  was  purchased  down 
to  the  time  of  the  commencement  of  this  ac- 
tltm;  that  the  difficulties  were  experienced 
probably  because  the  magneto  was,  either  not 
properly  adjaated  or  timed,  or  not  properly 
omstmcted  or  was  defective ;  that  it  would 
take  from  one  to  three  hours  to  get  the 
tractor  started,  and  when  It  was  started  it 
would  not  otmtiniie  to  ran.  bat  would  stop 
of  its  own  accord  without  any  tanlt  <tf  plain* 
tift;  tiiat  the  tractor  would  not  torn  In  the 
soft  plowed  ground  because  ot  Its  cmstruo' 
tlon;  ttiat  ^alntlfl  also  had  ^fflenlty  in  oi»- 
eratlng  said  tractor  on  his  farm  in  connec- 
tion with  plowing ;  and  that  it  did  not  po»> 
sees  snfflctoit  power  to  plow  plaintlfTB  land 
when  the  plows  were  set  at  a  depth  necessa- 
ry to  do  good  fanning. 

Upon  these  findings  as  to  the  facts  con- 
cerning the  sale  and  the  defects  of  the  trac- 
tor, we  have  less  difficulty  In  deciding  the 
rule  of  liability  than  the  right  to  recover 
damages  as  prayed  and  allowed.  This  was 
not  a  sale  by  sample  nor  an  executory  sale 
to  be  made  aft^  Inspection,  and  therefore 
not  governed  by  many  of  the  authorities  cit- 
ed by  defendant  Neither  did  plaintiff,  upon 
discovery  of  the  defects  and  the  failure  of 
defendant  to  remedy  them,  upon  notice  there- 
of, promptly  rescind  the  sale  and  disaffirm 
the  contract  and  sue  for  a  return  of  the  pur- 
diase  i^lce,  and  it  Is  that  situation  which 
gives  us  difficulty. 

[2-5]  As  to  the  right  of  recovery  under  such 
Implied  warranty  as  the  court  found  under 
the  facts,  there  can  be  no  doubt  A  "warran- 
ty" Is  a  statement  or  representation  made  by 
the  seller  of  goods  contemporaneously  with 
and  as  a  part  of  the  contract  of  sale,  though 
collat^ial  to  the  express  object  of  It,  having 
reference  to  the  t^aracter,  quality,  or  title  of 
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the  goods,  and  which  he  proralaes  that 
certain  facte  are  cx  shall  be  as  he  represoits 
ttiein.  A  warranty  Is  "expresi^'  when  the 
seller  makes  an  afflrmation  with  respect  to 
the  artlde  to  be  sold,  pending  ttae  treaty  of 
sal^  npon  whldi  It  Is  Intended  ttut  the  buy- 
er shall  rely  in  making  the  pnrdkase.  ▲ 
warranty  is  "ImpUed"  whm  the  law  derives 
it  by  Implication  or  Inference  from  Qie  na- 
ture at  the  transaction,  or  the  relative  situ- 
ation or  drcumstances  of  the  parties.  35 
Cyc.  S6S,  360.  And  so,  being  a  collateral  un- 
dertaking only  to  the  contract  of  sale,  a  war- 
ranty of  the  same  effect,  whether  express  or 
Implied,  will  give  rise  to  the  same  liability. 
Ad  Implied  warranty  is  one  which,  not  being 
expressly  made,  the  law  Implies  by  the  facta 
of  the  sale. 

[B]  An  implied  warranty  of  fitness  will 
arise  if  the  article  is  purchased  for  a  partic- 
ular purpose  of  which  the  buyer  Informs  the 
s^ler,  the  rule  applying  especially  if  the  sel- 
ler is  a  dealer  in  the  article,  or  the  manu- 
facturer thereof.  85  Cyc.  899;  Benjamin 
Sales  (2d  Ed.)  |  061;  Morris  v.  Bradley  Fei> 
tlllzer  Oo.,  64  Fed.  55,  12  C.  O.  A.  84.  And 
it  being  a  part  of  the  consideration  of  an 
executed  sale  necessarily  survivra  acceptance 
of  the  article. 

[7]  So  that  Where,  as  here,  the  court  found 
that  the  facts  of  the  sale  were  such  that  the 
defendant,  having  full  knowledge  of  the  kind 
and  quality  of  tractor  desired  to  be  pnr- 
diased  by  plaintiff  and  the  particular  pur^ 
poses  for  wbldi  he  desired  it,  whether  de- 
toidant  expressly  or  afilrmatlTely  warrant- 
ed the  tractor  to  fulfill  those  requirements 
when  he  knew  and  understood  the  require- 
ments and  sold  the  tractor,  not  after  requir- 
ing Inspection  and  teat  but  soling  it  for  such 
use  and  requirements,  thereby  imiAledly  rep- 
resenting that  the  machine  there  under  con- 
sideration was  the  machine  which  plalntlfC 
required  and  desired,  there  was,  as  the  oourt 
found,  an  ImpUed  warranty  and  upoa  that 
plaintiff  would  be  entitled  to  recover  dam- 
ages for  the  breach  of  the  warranty. 

Plaintiff,  however,  leoelvlns  the  tractor 
about  Marcih  SO,  1917,  commenced  to  nae  It 
on  his  farm  about  the  8tb  of  May,  1917,  as 
early  as  the  ground  and  season  permitted, 
and  found  It  defective.  After  nuking  some 
^ort  to  remedy  the  defect  and  use  it,  he 
notifled  the  agent  at  Spokane  who  sent  a  man 
to  bis  &zin.  The  man  made  some  adjust- 
ment and  1^  it.  Plaintiff  thereafter  at- 
tempted further  to  use  it*  and  found  It  still 
defective,  and,  as  shown  by  his  testimony 
and  some  corroboration,  the  defects  and  in- 
capacities of  the  tractor  to  fill  the  require- 
mmtB  of  plaintiff,  for  which  it  had  been 
purchased,  were  as  found  by  the  court. 

The  court  furth»  found  that  during  the 
year  1817,  on  account  of  the  defecte  and 
fiillure  of  tbe  tractor,  plaintiff  was  compi- 
led to  hire  men  and  teams  to  do  the  farm 


work  wUdi  aiunild  liave  been  done  readily 
by  tbe  tractor  bad  U  been  in  proper  euidl- 
tim ;  ttut  fhe  eqAose  in  that  year  for  mea 
and  teams  was  ^160;  that  tbe  expaise  for 
similar  purposes  in  the  year  1918  was  $73. 

[I,  I]  nie  gKiml  rol«  as  to  the  measure 
of  damages  for  defects  In  quaUly  of  the 
goods  purchased,  where  the  price  has  been 
paid  in  advance  and  the  goods  deltvored  are 
of  such  Inf^or  quality  as  to  warrant  th^r 
rejection,  is  that  the  buyer  may  recover  the 
amount  paid  unless  he  retains  and  continues 
to  use  the  goods  for  bis  own  benefit  1 
Sutherland,  Damages  (4th  Ed.)  811.  81T. 
The  price  may,  however,  be  recovered  if  the 
goods  werei  accepted  upon  the  promise  that 
defects  would  be  remedied  and  this  could 
not  be  done,  or  if  on  notice  of  defects  the 
article  is  removed  by  the  seller.  35  Oyc. 
6<H.  In  this  case  the  price  was  paid  in  ad< 
vance  and  the  article  delivered  of  an  inferi- 
or quality  so  as  tp  warrant  its  rejection  up- 
on discovery  thereof,  but  the  buyer  retained 
it  and  continued  to  use  the  article  for  his 
own  benefit  during  the  second  year  1918. 

[10,11]  It  is  also  the  goieral  rule  that  <m 
a  breach  of  the  sale  by  the  seller  tbe  buyer  ia 
entitled  to  recover  the  actual  damages  whicb 
he  has  sustained,  which  are  the  natural  and 
probable  result  of  the  breach  and  may  fairly 
be  said  to  have  been  within  the  contonpla- 
tion  of  the  parties,  and,  although  no  actual 
damages  are  shown,  the  buyer  may,  If  there 
has  been  a  breach  oi  the  contract,  recover  at 
least  nominal  damages.  -He  Is  not,  however, 
entitled  to  recover  more  than  the  actual 
damages  sustained,  or  which,  in  the  absence 
of  special  circumstances  known  to  the  seller 
at  the  time  the  contract  was  made,  are  not 
the  natural  and  probable  result  of  the.  breach 
and  not  reasonably  within  the  con^nplation 
of  the  parties.  And  if,  as  it  was  his  duty  to 
do,  the  buyer  has  beat  aUe  to  lessen  his 
damages,  he  can  recover  only  the  damafi^es 
actually  sustained.  85  Cyc.  638;  Eichbaum 
V.  Caldwell,  58  Wash.  168,  ICS  Pac  434; 
Wright  V.  Computing  Scale  Ca,  47  Wash. 
107,  91  Pac.  571. 

[12,  It]  Of  course,  spedal  damages,  in 
view  of  these  rules,  are  allowable  in  any 
case  of  breach  of  the  warranty  by  tbe  seller 
where  audi  special  damages  are  reasonably 
within  the  contemplation  of  the  parties  and 
are  the  proximate  and  actual  result  of  the 
failure  to  deliver  audi  article  as  is  warrant- 
ed to  be  delivered.  In  this  case,  since  the 
tractw  was  sold  bf  defoidant  tor  the  pur- 
poses made  known  to  it  by  plaintiff,  and  it 
was  notifled  ot  the  defects  during  the  early 
part  of  the  season  of  1917  and  attempted  to 
remedy  them,  we  see  no  reason  why  special 
damagea  Incurred  la  tiie  summer  of  1917  In 
procuring  the  teams  and  men  to  do  the  plow- 
ing and  cultivating  desired  and -required  of 
the  tractor  should  not  be  allowed,  because 
thai  nothing  else  was  possible.  An  immedl- 
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ate  emergency  then  «^sted  caused  by  the 
fftUore  of  Qie  tractor  to  perform  as  relied 
upon.  But  not  ao  fbr  eacceaslTe  Beasous  or 
years.  He  ooold  not  retain  the  defecttve  ma- 
dUne^  attempt  to  vse  It  and  Increase^  or  du- 
plicate his  damages.  When  the  defect  was 
not  remedied  npoa  notice  and  the  seller  did 
not  retake  the  macWn^  we  know  of  no  rale, 
In  sdA  case  as  tlds,  that  will  allow  dam- 
ages for  the  ensnlng  seaaont  or  year  after 
year,  an  being  the  proximate  and  actual  re* 
salt  of  the  defects  of  ttie  machine  known  to 
the  purchaser  ttie  preceding  seasui  and  not 
remedied.  Fl^ntlff  is  certainly  mit  entitled 
to  the  cost  of  inocorlng  moi  and  teams  In 
the  season  of  1918  for  his  plowing  and  cnl- 
tivatlng.  "Die  Item  of  9TB  dhonld  therefore 
be  atrictai  fnnn  the  jndgment 

114]  PlalntUC  also  appeals  from  Qie  refos- 
al  of  the  court  to  award  htm  damages  on 
aecoant  of  Oie  purdiase  price  found  to  be 
^OOJBl,  such  damiuces  being  proven  In  ttie 
sum  of  I7B0.91.  It  is  contended  that  the 
Talne  of  the  tractor  at  ttie  time  of  the  trial 
was  simply  ttiat  of  junk  and  ttiat  junk  was 
mnth  abont  |20  a  toa  and  that  the  tractor 
weighed  about  S,000  pounds,  "nxe  trial 
judge  held  that  the  value  of  the  tractor 
must  be  proven  as  of  the  day  of  the  pur- 
chase. Plaintiff  contends  that  the  tractor 
was  of  the  same  value  at  the  time  of  the 
trial  as  at  the  time  of  the  purchase,  that  its 
use  was  negligible,  and  that  the  things  that 
were  inherently  bad  In  It  existed  at  the  time 
of  purchase,  and  that,  all  of  these  things 
being  before  the  court,  the  tostimon;  of  the 
value  of  the  tractor  was  suffldoit  to  entitle 
him  to  an  award  <rf  general  damages  of 
(7S0.01,  wbidi  the  evidence  showed  plaintiff 
bad  been  damaged;  perhaps  not  vray  stnmg, 
bnt  snfltdCTit  to  make  a  prima  fude  case  as 
to  the  damages,  and,  not  being  rebntted  by 
defendant,  was  sufficient  to  oitltle  the  court 
to  award  the  plaintiff  such  damages.  We  do 
not  think  this  evidence  suffident  to  make  a 
prima  fade  case  If  the  court  did  not  so  con- 
sider it  in  w^ghlng  the  evidence  mentioned. 
The  witness  testified  that  the  tractor  was 
worth,  at  the  time  he  was  testifying,  "just  the 
same  as  any  8-16  tractor  we  ever  had  there 
(witness  having  previously  been  an  agent  or 
employ^  of  defendant),  and  that  la  just  the 
price  of  junk";  that  he  did  not  know  the 
price  of  junk,  but  tiiought  it  about  $20  n 
bHi,  and  thought  that  the  weight  of  the 
tractor  was  about  S,000  pounds.  The  evi- 
dence bears  on  its  face  some  evidence  of  hos- 
tility. Uas,  and  exaggeration,  did  not  relate 
to  the  time  of  the  purchase,  and  the  court 
was  entirely  justified  in  disregarding  it. 

The  judgment  will  therefore  be  affirmed 
on  plalntUTs  appeal  and  modified  on  defend- 
ant's appeal  to  the  extent  of  ftH»ninMt<n^  $75 
from  the  judgm^t 


[IS]  D^endant  will  recover  eoets  on  this 

appeaL 

FUIXSKrON,  HOCNT,  BBIDaBS,  and 
TOIdlAN,  JX,  ooncnr. 


OILEI  et  sL  T.  TSUTAKAWA  et  sL 

(No.  16378.) 

(Supreme  Court  of  Washington.   Jan.  12, 

im.) 

1.  AbBITBATIOIT  AHO  AWASn  ^7— ABBITBA- 
TIOIT  0LA1TBB  AS  TO  "imnZXHENT  or  OON- 
TKAOT**  DOBS  HOT  BELAIB  TO  nZBFUIB  AS  TO 
PBICB. 

Clauae  In  contract  of  sale,  proTlcSng  for 
arbitration  of  any  dispute  as  to  the  proper  ful- 
fillment of  the  contract^  has  no  reference  to  a 
dlspota  as  to  the  priee  fixed  by  the  contract. 

2.  Abbitbation  ahd  awabd  (8=>7— Abbitea- 

TJON  ai.AUSB  nOI  XXTENDXD  BT  PBACTXCAIt 
CONSTaUOnON  BT  BELAISn  OIVBB  TO  ABBI- 
TBAm 

A^Hated  tender  of  arbitration  of  a  dispute 
other  than  sudi  as  the  contract  required  arbi* 
trated  cannot  have  the  eifect  of  reading  Into 
the  contract  a  requirement  of  muA.  arbitration. 

3.  Saus  That  dufuoate  oopibs  abb 
on  fainteo  fobhb  ot  ahoibbb  ikan  bbll- 

BA  TMM  *Ti:nT*r,. 

That  some  of  the  duplicate  copies  of  a  con- 
tract of  sale  by  plaintiffs  to  defendants  were 
through  mistake  of  A.,  the  broker  negotiating 
the  sale,  made  on  blank  printed  forms  of  the 
W.  company,  nearly  the  same  as  those  of  plain- 
tiffs, for  which,  as  well  as  for  plaintiffs,  A.  was 
broker,  does  not  rdleve  defendants  of  liabili^ 
to  jdalntiffs. 

4.  Sales  ^=»S0— Pubohasbb  bstofped  to  bi- 
nt CONTBAOI  BT  OBnOIINa  ONLX  TO  FBZOB 
IN  Bnih 

Defendants  are  estopped  to  claim  that  their 
contract  for  purchase  of  a  car  of  prunes  was 
not  with  plaintiff,  though  some  of  the  duplicate 
copies  were  made  on  the  blank  printed  forms 
of  another  company,  they,  on  presentatiOQ  of  a 
bill  and  draft  sent  by  pl^tiffs,  writing,  com- 
plaining of  tile  priee  and  agreeing  to  h<mor  the 
draft  tor  a  certain  amount,  but  not  claiming 
they  had  not  made  a  contract  with  plaintiffs. 

5.  OnSTOlCB  ANn  UBAOBS  «=3>16(1>— TBCBimiAL 
OB  lEADE  MEANING  OF  WOBOS  IN  CORZSAOT 
ICAT  BE  SHOWN  BT  FABOI<. 

Words  in  s  contract  may  be  shown  hf  parol 
to  have  a  technical  or  trade  meaning,  provided 
it  be  shown  such  meaning  is  not  local,  bnt  is 
generally  known  to'  and  recognized  by  the  trade; 
and  this  though  the  contract  would  be  Intellii^ 
tde  If  the  words  were  givoi  their  customary 
meaning,  particularly  when  all  the  parties  are 
connected  with  the  trade,  and  so  presumed  .to 
know  the  technical  meaning  in  the  trade. 


«s>For  omv  «asM  see  Bsme  topic  and  KET-NUHBEB  la  sU  KeX-Numbflrsd  Diserts  and  Indexoa 
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0.  GuBfoiM  Am  Quaas  «=b'12(2>  —  Enowl: 

ZDOS  or  ZAXIQJJAm  OF  TSADB  COVOLVBmSLY 
PRKSUlfKD. 

One  deaUng  in  s  bniliieM  or  trade  mast  be 
conclasiyely  presataed  to  know  and  anderetand 
the  lansnsp  thereof,  shown  to  be  generally 
used  and  known  tberdn;  and  his  ignorance  will 
not  protect  him,  nnleaa  shown  to  be  known  by 
the  party  dealing  with  him, 

7.  Paktnebship  «=s>159— Enowledqb  or  oira 

IMPUTSD  TO  COFABTKSB. 
There  having  been  an  arrangement  between 
the  broker,  who  negotiated  the  aale  of  pnuiea 
by  plaintiffs  to  defendants,  whereby  he  and  de- 
fendants, in  effect,  became  partners  in  the  'pur- 
chase, his  knowl^e  of  the  trade  meaning  of 
the  wor^  In  the  contract  would  be  attributed 
to  them. 

8.  BsoKEBs  <t=3 2— Defined. 

A  broker  is  one  who  is  engaged  for  others, 
on  B  commission,  to  negotiate  contracts  rela* 
tire  to  property  with  the  cnrtody  of  which  be 
has  no  concern. 

[Bd.  Note.— For  other  definitions,  Me  Words 
and  Phrases,  First  and  Second  Series,  Broker.] 

9.  Bboebbs  «s>e4— Cannot  bind  pbincipaz. 

BY  STATKMENT  TO  PUECHASEES  OF  MEANING 
OF  WORDS  IN  CONTRACT. 

A  broker,  nnless  given  more  than  S  ordi- 
nary powers,  namely,  to  find  persons  willing  to 
purclwse  his  principal's  property  on  terms  and 
conditions  fixed  by  the  principal,  cannot  bind 
hia  piindpal  by  statement  to  pnrchasers  of 
meaning  of  words  in  the  contract,  especially 
where  there  Is  a  limited  partnership  between 
the  broker  and  the  purchasers  in  the  purchase, 
BO  that  the  representations  ar«  by  ime  imrtner 
to  another. 

Department  2. 
AK>eaI  from  Superior  Coart^  King  Coun- 
ty; Walter  M.  French,  Judge. 

Action  hj  H.  S.  Glle  and  others  agalsBt  8. 
TButahawa  and  othera.  Judgment  for  de- 
fendants, and  plabitiffiB  appeaL  Rerersed 
and  directed. 

Glenn  C  Beecbler,  of  Seattle,  and  Wm.  H. 
CDrindle,  of  Salem,  Or.,  for  appellants. 

Melville  Manheimer,  Van  C.  Griffln,  and 
Benj.  S.  Ohnick,  all  of  Seattle,  for  respond- 
enta. 

BiaDGES,  i.  This  was  a  salt  by  appel- 
lants for  damages  resulting  from  an  alleged 
breach  of  contract  on  the  part  of  respondents 
to  pnrchase  a  carload  of  prunes.  The  com 
plaint  alleged  that  on  September  29, 1914,  the 
plaintiffs  and  defendants  entered  Into  a  writ- 
ton  contract  for  the  sale  and  purchase  of  a 
carload  of  prunes;  that  thereafter  the  plain- 
tiffs ablpped  the  prunes  to  defendants  at 
Seattle,  and  they  refused  to  take  them,  and 
that  the  plaintiffs  were  required  to,  and  did 
take  possessitm  of  the  prunes  and  sell  them 
tywn  the  open  market  at  the  best  price  they 
could  obtain,  but  at  a  loss  to  th^  of  some- 


thing over  ffiOO,  f6r  which  fhey  son^t  jtidg- 
ment  The  defendants,  by  answer,  admitted 
that  they  had  entered  into  a  contract  for  the 
purchase  of  a  carload  of  prunes,  but  that 
such  C9ntract  was  not  with  ttw  plaintiffs, 
and  tiiat;  in  any  erent,  the  price  charged  by 
the  plaintiffs  therefor  was  In  excess  of  the 
contract  price^  and  for  that  reason  they  re- 
fused to  pay  the  price  demanded,  but  that  at 
all  times  they  hare  been  able  and  willing  to 
take  the  prunes  at  the  agreed  price,  which 
they  say  they  tendered  to  the  plalntifts,  but 
that  the  tender  was  refused. 

In  order  that  the  facts,  which  are  some- 
what cMnpltcated,  may  be  more  easily  under- 
stood. It  may  be  well  here  to  give  the  r^a- 
tions  ot  the  various  parties  one  to  the  other. 
The  appellants,  plaintiffs  below,  are  copart- 
ners, doing  a  general  fruit  business,  with 
head  offices  at  Salem,  Or.  There  was  also 
another  Oregon  fruit  concen^  named  the  Wil- 
lamette Valley  Prune  Association,  which  was 
a  corporation,  also  having  offices  at  Slalffln, 
Or.  Tlie  appellants  owned  75  per  cent,  of 
the  stock  of  the  prune  association,  and  con- 
trolled and  transacted  most  of  Its  business. 
Both  the  appellants  and  the  prune  associa- 
tion had  r^ular  printed  forms  of  contracts, 
and  these  forms  were  of  the  same  wwdlng, 
or  nearly  so.  The  defendants  were  ci^rt- 
ners,  doing  bustness  as  the  Japanese-Amer- 
ican Commission  Company.  The  defendant 
Japanese-American  Commission  Company,  a 
corporation,  was  dismissed  from  tb.e  action. 
The  American  Trading  ft  Brc^erage  Com- 
pany, a  Washington  corporation,  was  tiie  Se- 
attle Bteat  and  broker  for  botb  the  Oregon 
fruit  coDcenu,  and  one  J.  K  Bister  was  the 
boslneBB  manager  of  the  Trading  ft  Brokerage 
Company.  One  of  the  deAmdanta  ma  a 
stockholder  In,  and  officer  of,  this  brokerage 
comi»any,  bat  had  Tery  little  knowledge  of  Its 
business  affairs.  TUs  brtdcerage  company 
had  in  its  office  at  Seattle  Tarlovs  o^es  of 
the  printed  contra^  foanns  «£  botb  the  Ore- 
gon  fruit  concerns.  The  sale  set  out  in  the 
complaint  ires  negotiated  by  this  tovkerage 
company.  The  contracts  were  drawn  by  the 
br<Aer  on  Uie  ^inted  fimns  above  moktianed, 
and  were  executed  In  triplicate;  aa&  of  the 
executed  copies  was  on  the  printed  fcmns  of 
the  plaintiffs,  and  the  other  two  were  on  the 
printed  contract  forms  of  the  WUlamette 
Valley  Prune  Association.  Sbe  contract  gave 
a  description  of  the  prunes  and  the  ^ices 
therefor  in  the  following  words: 

"2S  Bags  Italian  prunes,  size  20/30,  at  T 
cents  per  pound.  ISO  Bags  Italian  prunes, 
size  80/40,  at  7  cents  per  pound.  100  Bags 
Italian  prunes,  size  40/50,  at  6  cents  per  pound. 
40  Bags  Oregon  Petite  prunes  (French),  sise 
70/80  at  6  cents  per  pound.  85  Bags  Oregon 
Petite  prunes  (Frmch),  ^  80/90,  at  6  cents 
per  pound.  40  Bags  Oregon  Petita  prunes 
(French),  size  90/100,  at  6  cents  per  pound. 
Bulk  basis." 


4s»For  other  cmm  »m  sum  tople  aad  KBT-NOMBEH  ta  all  K«y-Numl>«rea  DlgeBta  and  ladczM 
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HOB  contract  alao  contained  an  arbitration 
danae  In  part  aa  follows  i 

"Any  dispute  arising  aa  to  the  proper  fulfill- 
ment  of  the  contract  to  be  settled  by  arbitra- 
tlon.  *  *  *  If  the  arbitrators  dedde  thst 
seller  has  not  shown  good  faith  in  mafains  de- 
Uverr  hereonder,  the  bayer  shall  be  entitled 
to  another  tender  in  fall  compliance  with  this 
contract,  or  proper  damages  shall  be  awarded. 
Samplea  for  arbitration  siiall  be  drawn  from 
not  less  than  three  (3)  per  cent,  of  shipment 
"No  onimportant  variation  in  the  ezecntion  of 
this  contract  shall  constitute  basia  for  claim. 
In  the  event  of  faflnre  of  seller  to  ship,  it  shall 
be  considered  u  a  dispute  to  be  submitted  to 
and  settled  by  arbitration." 

It  win  be  obaerred  tbat  the  -words  'Hnilk 
baal^  were  used  In  tbls  wntract  It  was 
contended  by  fbe  plaintiffs  tbat  these  words 
liaTe  a  w^-miderstood,  technical  meaning  in 
the  pnuae  trader  and  that  th^  form  the  basis 
for  fixing  the  ptice  <^  immes,  and  under  the 
contract  the  price  or  agreed  Tftlue  of  the 
pnmea  sold  was  98>t06.T7.  Hie  defendants, 
howarer,  bdng  wlfbont  any  knowledge  that 
these  VOTds  bad  a  tecihnlcal  trade  meaning, 
omtended  thatttiew<Hrd8"lnilkbnil8,**a8iased 
hi  Cbe  contract  should  recelTe  their  ordinary 
Dwaalng,  to  wit,  that  the  pmnes  were  to  be 
shipped  in  bulk  or  in  bags,  and  tbat  under  tire 
tenna  of  the  contract,  as  so  Constmed,  the 
rahie  of  the  prunes  was  a  Uttle  less  than  $2,- 
600.  cn»  test&nony  shows  that  at  the  time 
Qie  cootraet  was  entered  Into  by  flie  defend- 
ants, Mr.  Elgter,  the  manager  of  the  bnAer- 
age  company,  informed  them  tbat  the  words 
*Tmlk  basis"  naed  in  the  contract  had  nothing 
to  do  wl&  the  flzlng  of  the  prices  of  the 
ivnnes,  but  meant  (ftat  tbey  were  to  b6  sh^ 
ped  In  bulk  or  in  bags,  and  that  the  carload  of 
ivonea  which  the  defendants  were  contract- 
hig  for  woold  be  worth  not  to  exceed  fZJBOO. 
It- farther  appears  that  b^ore  Uila  ccmtnct 
was  signed  by  the  defendants  thnre  ^nu  ui 
agreement  between  them  and  Mr.  Bister  that 
If  d^endants  would  pnnaiose  a  catload  of 
ttie  prunes  Kr.  Elster  would  help  thetn  dis- 
pose of  the  Alpment,  and  that  tbe  net  profits 
would  be  equally  divided  between  them.  The 
defendants,  b^g  unfamiliar  with  the  prune 
trade,  and  relying  on  tbe  r^nesentatlcxia 
made  to  them  about  ttw  meaning  of  the  words 
"bulk  basis,"  and  also  because  of  tbe  agree- 
ment Hiat  saster  would  assist  them  In  dispos- 
ing of  the  prunes,  executed  the  contract  Tb« 
appellantB,  however,  bad  no  knowledge  that 
these  represoitations  had  been  made  by  Mr. 
Elster,  or  of  the  agreement  betwem  the  de- 
foidanto  and  Bister  concerning  the  disposi- 
tion of  the  prunes.  When  the  carload  of 
prunes  arrived  at  Seattle  from  Oregon,  the 
plalBtlfb  demanded  of  the  defendants  fS,- 
10S.77,  aa  the  oontnct  i»ice  therefor.  This 
the  defendants  refused  to  pay,  :bnt  toulered 
92,500,  which  was  refused.  Tbe  parties 
w«e  unable  to  set  together  on  the  prlo^ 
and  tm  a  lesolt  ttie  plaintiffs  were  reiinlied 


to,  and  did,  rci>0B86Ss  themsdres  of  the 
carload  of  prunes,  and  placed  the  same  in 
the  hands  of  re^nslble  brokers  in  Seattle 
for  the  purpose  of  di^>06iDg  of  them,  and 
ehereafter,  In  due  course,  they  were  dis- 
posed of  at  the  market  price,  but  nt  a  loss 
to  the  plaintiffs,  under  tbe  "bulk  basis"  prlce^ 
of  some  $600.  The  testimony  shows  that  the 
price  of  pmnes  Is  figured  on  80  prunes  to  the 
pound,  and  that  this  is  the  base  This  base 
moves  up  and  down,  according  to  the  size  of 
prunes  over  or  under  80  to  the  pound.  Thia 
movement  Is  one-half  cent  per  pound  on  each 
ten  points  up  or  down;  the  larger  the  prune 
the  greater  la  its  value.  The  foregoing  la  an 
lllostration  of  the  trade  meaning  of  the  words 
"bulk  basis.'* 

The  case  was  tried  to  tbe  court  without  a 
Jury,  and,  among  other  things,  the  trial  court 
found  that  to  the  trade  the  term  "bulk  basis*" 
used  in  the  cmtract,  had  a  well-known  tech-< 
nlcal  meaning,  and  the  price  of  various  sizes 
of  prunes  was  fixed  therd^.  The  court 
furthw  found  that  there  was  no  meeting  oC 
the  minds  of  the  parttes,  and  cmiaeqnently 
there  was  no  contmct,  and  that  it  was  the 
du^  of  the  plaintiffs  to  have  offered  arbitral 
tlon  before  Oiey  finally  disposed  of  the  prunes, 
and  that,  having  failed  to  do  so,  thoy  could 
not  maintain  this  action.  The  court  further, 
found  or  concluded  that  d^endants  were 
chargeable  with  constructive  notice  of  the 
meaning  ot  the  term  "bulk  baJDs,"  as  used  in 
the  prune  trade.  There  was  a  Judgment  dl» 
mlaring  the  sui^  from  which  Judgment  this 
appeal  Is  talmi. 

[1,11  It  is  first  omtended  by  the  responds 
oits  that  the  action  #as  properly  dismissed, 
because  Qie  appdiants  did  not  seasonably  of- 
fer to  comply  wlOi  the  contract  provliri<Hi 
with  reference  to  arbitration.  In  our  oi^nlon, 
the  arbitration  danae  does  not  have  any  ref-* 
erence  to  sudi  a  dispute  as  is  Involved  here, 
niat  dause  provides  tbat  "any  dispute  arla- 
Ing  as  to  the  proper  fulfiUmoit  of  this  con- 
tract shall  be  settled  by  arbitration."  It  ia 
not  claimed  here  that  the  antellants  did  not 
properly  AilflU  thrtr  oratzact.  niere  is  no 
dispute  but  tbat  tbe  shipment  was  made  at 
the  time  and  In  the  manner  piOTided,  and 
that  the  prunes  were  of  the  c^racte  reiwe* 
sented  and  the  quantity  coitracted  toT.  Tba 
only  dispute  here  Is  concerning  tbe  amount  to 
be  paid  under  the  terms  of  the  contract  This 
has  nothing  to  do  with  the  fulfillment  of  the 
contract,  and  therefore  such  dispute  does  not 
come  within  the  arbitration  provision.  But 
it  .is  said  by  respondents  tbat  appellants  have 
constmed  Hie  contntot  themselves  to  mCan 
Oiat  th^  were  under  obligation  to  submit 
this  controvert  to  arbitration,  because  they 
finally  tendered  arbitration  before  suit  was 
brou^t  This  reasoning  carries  one  entirely 
too  far.  The  contract  did  not  require  the . 
actdtratlon  of  this  dispute^  and  the  b^ted 
tender  of  arbitration  could  not  bave  the  ^ect 
of  reading  such  a  provision  into  tbe  contract.. 
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Tbe  appellants'  offer  of  arbitration  may  well 
have  been  made  out  of  extraordinary  precau- 
tion, or  for  the  purpose  of  avoiding  litigation, 
and  not  with  the  view  that  it  was  required 
by  its  contract  to  arbitrate. 

[J,  4]  Respondents  further  cont«id  that 
there  was  no  binding  contract  because  of  the 
three  copies  executed;  two  were  upon  the 
printed  contract  forms  of  the  Willamette 
Valley  Prune  Association,  and  one  on  the 
printed  form  of  the  appellants.  As  previous- 
ly Indicated,  the  brokerage  company  whldi 
satiated  this  sale  was  the  broker  of  botii 
the  api>ellantB  and  the  prune  association,  and 
it  bad  In  Its  poraesslon  numerous  blank  forms 
of  contract  of  both  of  these  c<»cema.  Tlie 
manager  drew  the  contract  between  the  par- 
ties hereto,  using  the  blank  printed  forma  for 
that  purposfc  The  testimony  shows  very 
clearly  that  the  use  of  the  printed  forms  of 
the  Willamette  Valley  Prune  Association  was 
simply  a  mistake,  and  that  there  was  a  con- 
tract between  the  appellants  and  respondents, 
and  that  there  was  no  contract  between  the 
t«spondrats  and  the  prune  association.  The 
mete  fact  that  some  of  the  duplicate  copies 
of  the  contract  were,  by  mistake,  made  on 
the  printed  forms  of  the  Willamette  Valley 
Prune  Association  cannot  relieve  respondents 
of  any  UabUlty  to  the  appellants.  Bealdos 
this  the  actlonB  of  the  parties  show  the  con- 
tract was  with  the  ai^>^ant8.  After  the  car 
had  been  shipped  the  appellants  sent  a  bill 
to  re^Kndents  and  sent  a  draft  to  the  bank, 
wtaidi  was  presented  to  re^ondents.  They 
wrote  appellants'  attorney  complaining  about 
the  price  and  agreeing  to  honor  the  draft  to 
the  amount  of  (2,500,  tut  did  not  claim  that 
they  had  not  made  any  contract  with  the 
plaintiffs,  ^ey  even  went  so  far  as  to  ten- 
der the  bank  which  held  the  draft  the  amount 
of  money  they  contended  was  due.  In  fact, 
they  seem  never  to  have  denied  that  the  con- 
tract was  with  the  appellants  until  about  the 
time  of  this  suit  From  their  actions  re- 
spondents are  estopped  to  dalm  they  did  not 
c(mtract  with  appellants. 

[8]  l^ere  is  B<»ne  contention  that  the  ap- 
pellants 4ot  entitled  to  introduce  testi- 
mony for  the  purpose  of  showing  the  tech- 
nical meaning  it  the  words  "bulk  basis,"  for 
Uie  reason  that  those  words  were  not  obscure 
In  their  meaning,  and  that  they  meant  sblp- 
xasnt  in  bulk,  and  that,  respond^ts,  being  ig- 
norant of  any  trade  meaning  of  the  words, 
they  axe  sntitled  to  have  the  words  ree^ve 
their  usual  and  common  meuiing 

Tb6  authorities  are  numratms  which  tec* 
agnize  the  rule  that  words  used  in  a  crotract 
may  be  shown  by  parol  testimony  to  have  a 
technical  or  trade  meaning,  provided  It  be 
farther  shown  that  Buch  meaning  is  not  local, 
but  is  generally  known  to  and  recognized  by 
the  trade.  This  oral  testimony  does  not  t&oA 
to  vary  or  contradict  the  written  contract, 
but  merely  exxdalns  it,  so  that  the  court  may 
give  the  contract  the  morning  intoided  by  the 


parties.  Gramler  v.  Martin  Lumbar  Co.,  98 
Wash.  463,  ltt7  Pac.  1106;  Pacific  Coast  Ele- 
vator Co.  V.  Bravinder,  14  Wash.  315,  44  Pac. 
544;  Miller  v.  Wiggins,  227  Pa.  5G4,  76  Atl. 
711,  19  Ann.  Cas.  942 ;  17  Gyc.  086 ;  Jones  on 
Evidence  (2d  E^.)  S  466;  1  EtUott,  Evldoice. 
I  608  ;  2  Wharton,  EMdence  (3d  Bd.)  §  962. 
And  the  foregoing  la  the  rale  even  where  the 
words  might  be  given  their  customary  mean- 
ing and  stm  leave  the  contract  Intelligible, 
particularly  when  all  parties  to  the  contract 
are  connected  with  the  trade,  for  every  per- 
son connected  with  the  trade  Is  presumed  to 
know  the  technical  meaning  of  trade  words 
or  terms.  See  above  authorities;  also  Meigh- 
en  r.  Bank,  2S  Pa.  288;  United  States  Life 
Ins.  Go.  V.  Advance  Co.^  80  IlL  5^;  Arm- 
stnmg  V.  Bank,  83  Fed.  666^  27  a  0.  A.  601; 
B&er  V.  Glaser,  90  Mo.  App.  289;  Soutier  v. 
Kellerman,  18  Mo.  S09;  Daniel  v.  Maddox- 
Rucker  Banking  Co.,  124  Oa.  1068,  53  S.  B. 
578;  WUliama  v.  Burdlck,  63  Or.  41, 125  Pac 
814,  126  Pac.  603. 

[I,  7]  From  these  omdnslons  it  should  loe- 
Ically  follow  that  one  dealing  In  a  business 
or  trade  must  be  oonclnslvely  presumed  to 
know  and  understand  the  language  of  ancb 
trade  or  business,  when  it  Is  shown  that  sucb 
language  is  generally  used  and  known  In  the 
trad^  and  bis  ignorance  will  not  protect 
him,  unless  knowledge  of  such  Ignorance  be 
brought  home  to  the  party  with  whom  he  is 
dealing.  To  hoiA  otherwise  would  be  to  con- 
demn long-established  customs  and  make  un- 
certain and  unstable  contracts  made  in  ac- 
cordauce  therewith.  We  think  that,  under 
the  circumstances  of  this  case,  the  respond- 
ents were  condndvely  presumed  to  have  en- 
tered Into  the  contract  with  knowledge  of  the 
trade  meaning  of  the  words  "bulk  basis." 
But  there  is  another  reflson  why  respondrats 
must  be  conclusively  presumed  to  have  knowl- 
edge of  the  trade  meaning  of  those  words, 
and  that  Is  that  there  was  an  arrangement, 
as  above  noted,  between  the  respondrats  and 
Elster,  the  broker,  whereby  they,  in  effect,  be- 
came partners  in  this  transaction,  and  the 
trial  court  justly  found  that  Elster  had  ac- 
tual knowledge  of  the  trade  meaning  of  these 
words.  Under  these  circumstances  the  knowl- 
edge of  Elster  would  be  the  knowledge  of  the 
respondents.  It  was  doubtless  upon  this  the- 
ory that  the  trial  court  found  that  respond- 
ents had  constructive  notice  of  the  trade 
meaning  of  the  words. 

[t,  I]  But  the  respondents  contend  that  the 
appellants  are  bound  by  the  meaning  of  the 
words  "bulk  basis"  as  given  by  their  broker 
bister  to  them  that  the  words,  in  effect, 
meant  shipment  In  bulk  or  sacks.  A  broker 
Is  one  who  Is  engaged  for  others  on  a  com- 
mission to  negotiate  contracts  relative  to 
property  with  the  custody  of  which  he  has 
no  concern.  9  G.  J.  608;  4  R.  G.  Ll  242.  Of 
course  the  broker's  principal  may  give  blm 
mm  extensive  powers,  but  ttiere  is  no  evi- 
dence In  this  case  tending  to  show  that  SOa- 
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ter,  tbe  broker,  had  any  greater  powers  than 
tbose  above  mentioned.  His  sole  authority 
waa  to  find  persons  willing  to  purchase  the 
appellants'  prunes  upon  tenuB  and  ccmdltlons 
fixed  by  appellants.  He  would  not  have  any 
antfaorlty  to  change  or  modify  the  appeUants' 
terms  or  prices,  nor  would  he  hare  any  au- 
thority to  construe  BH>ellatitB'  contracts  In 
Bucb.  a  way  as  to  bind  appellants.  4  B.  O.  L. 
260  ;  9  C.  J.  S25,  S2«.  We  therefore  hold  that 
the  broker  went  b«yond  his  authority  and 
power  when  he  undertook  to  construe  tbe  ap- 
pellants' contract,  and  the  appellants  are 
not  bound  by  anything  the  broker  may  have 
Bald  in  that  regard.  But  If  it  should  be  held 
that  ordinarily  the  representatlcms  of  the 
brewer  as  to  the  meaning  of  these  words 
would  be  binding  upon  the  appellants,  they 
could  not  be  so  here  because  there  was,  at 
least,  a  limited  partnership  between  respond- 
ents and  ESster,  and  the  representations 
made  by  iUster  to  respondoits  were  repre- 
Boitations  made  by  one  partner  to  another. 

The  ctmdusions  to  whidi  we  have  come  In- 
duce us  not  only  to  reverse  the  case,  but  to 
direct  the  trial  court  to  set  aside  its  findings, 
condnsions,  and  judgment,  and  make  new 
findli^  c(Hidu8ions,  and  Judgment  In  accord- 
ance herewith,  and  which  will  give  to  appel- 
lants a  Judgment  for  the  full  amount  they 
sue  for,  less  any  commissions  whldi  they  may 
have  paid  to  persons  disposing  of  tbe  car  of 
prunes. 
It  is  so  ordered. 

HOLCOMB,  a  J.,  and  UAOKIim>BH  and 
MOUNT,  JJ.,  concur. 


RASI  T.  HOWARD  MTG.  00. 


(No.  iBses.) 
Jan.  19, 


(Snpreme  Court  of  WasUngton. 

1929.) 


Mabteb  ahd  sbbvant  «=>3ee— Mihob  ILU- 

OALLT  MPLOTED  IB  A  "WOBKICAK,"  wrrHIH 

Wokkmkn'b  CoHPinvsATioN  Act. 
A  female  factory  worker  over  15  years  of 
age,  but  not  10,  thongh  employed  without  the 
permit  required  by  Bern.  Code  191I>,  }  2447. 
was  a  "workman,"  within  the  Workingmen's 
Convoisation  Act  (section  6601—1),  particu- 
larly hi  view  of  Becti<Hi  6004—0,  so  that  her 
remedy  for  injuries  was  under  the  ac^  and  not 
at  common  law. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Work- 
man.] 

Department  2. 

Appeal  from  Superior  Oonrt,  King  Ooon- 
ty;  Mitchell  Gilliam,  Judge. 

Action  by  Hilda  Basl  against  the  Howard 
Manufacturing  Company.  From  a  Judgmoit 
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tor  plaintur,  defendant  anpetls. 
and  action  dismissed. 

B.  D.  HIU  and  S.  H.  Kelleran,  both  of  Seat> 
tlfl^  for  anient 
James  B.  Murphy,  of  Seattle  for  req>ona- 

ent. 

MOUNT,  J.  This  appeal  Is  from  a  Judgment 
In  favor  of  the  plaintiff  in  an  action  for  per- 
sonal Injuries.  The  defendant  has  appealed. 

Tb6  principal  and  cmly  question  necessary 
for  us  to  consider  la  whether  tbe  action  may 
be  sustained.  The  facts  are  as  foUows: 

The  a^idlant  Is  a  corp(satl<Hi  engaged  in 
business  in  Seattle  In  tha  manufacture  of 
woodenware.  It  has  various  power-drlvoi 
machines,  which  are  used  In  Its  factory.  One 
of  these  machines  is  a  sanding  machine,  tor 
smoothing  flat  boards.  The  re^Mmdoit  was 
employed  as  an  off-beftrw  upon  this  sanding 
machine^  in  some  manner  her  left  hand  was 
cau^t  between  tbe  rolls  of  UiIb  maddns^ 
and  she  lost  the  four  fingers  of  hra  left  hand. 
Her  Injury  occurred  on  July  S,  191S|  when 
she  had  worked  at  ttila  machine  but  a  short 
Ume.  At  tbe  time  of  her  employm«it  she 
was  past  18  yearS  of  age,  bnt  not  16.  She 
had  no  permit  to  work  tstm  a  superior  court 
Judge  of  the  county  where  she  lived.  Tba 
business  of  the  at^llant  was  wltliln  the 
terms  of  the  Workingmen's  GranpenBatlon  Act 
(Bern.  Code  1915,  SI  6604—1  to  6604^-82),  and 
appellant  made  regular  returns  and  had  com- 
plied with  all  the  requirements  of  that  law. 
After  respcmdenf 8  Injury  she  bron^t  this 
action  at  oc»nmon  law  to  recover  on  account 
of  the  aUeged  u^Ugence.  The  appelant  In- 
sists that  the  sole  remedy  of  respondent  is 
to  be  found  in  the  terms  of  the  Workhignwn's 
Compensation  Act  and  that  she  has  no  re- 
dress by  statute  against  her  raiployer.  This 
position  must  be  sustained.  The  first  sec- 
tion (Bern.  Code,  |  6604r-l)  of  that  act  pro- 
vldes  as  follows: 

"The  common-law  system  governing  the  rem- 
edy of  workmep  against  employers  for  injuries 
received  In  hazardous  work  la  inconsistent  with 
modem  industrial  conditiona.  In  practice  it 
proves  to  be  economically  unwise  and  unfair. 
Its  admlniatration  has  produced  the  result  that 
little  of  the  cost  of  the  employer  has  reached 
the  workman  and  that  little  only  at  large  ex- 
pense to  the  public.  Tbe  remedy  of  the  work- 
man has  been  uncertain,  slow  and  inadequate. 
Injuries  in  such  works,  formerly  occasional, 
have  become  frequent  and  inevitable.  The  wel- 
fare of  tbe  state  depends  upon  its  induatries, 
and  even  more  upon  the  welfare  of  its  wage- 
worker.  The  state  of  Washington,  therefore, 
exercising  herein  its  police  and  sovereign  pow- 
er, declares  tiiat  all  phases  of  the  premises 
are  withdrawn  trom  private  controversy,  and 
sure  and  certain  relief  for  woitmen,  injured 
in  extrahazardous  wor^,  and  their  families  and 
dependents  is  hereby  provided  regardless  of 
questions  of  fault  and  to  tbe  ezcluaion  of  every 
other  remedy,  proceedhig  or  compensation,  ex- 
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Mpt  M  otiialriM  provided  in  this  act;  and 
to  tiiat  end  all  cItQ  actions  and  civil  caoses  of 
action  for  mdi  porional  injuriea  and  all  juria- 
Aetlon  of  the  courts  of  the  state  over  snch 
causes  are  herebr  abolished,  uccept  as  In  this 
act  prorided." 

In  Ross  T.  Brlckson  Oonstnicti(m  Co.,  89 
Wash.  684, 1S6  Paa  108.  U  B.  il.  I816F,  81&, 
after  quoting  from  tUe  sectton.  we  aaid : 

"The  LeglBlatnte  undertook  to  withdraw  "all 
phases  of  the  premises  from  private  controrer- 
ay,*  and  provide  'sore  and  certain  relief  for 
workmen,'  and  to  that  md  abolished  'all  dvfl 
actioaa  and  civil  causes  of  action  for  sndi  per- 
sooal  injuries,'  and  abplished  all  jurisdiction 
of  the  courts  over  such  cases,  except  as  in  the 
act  provided,  •  •  •  Clearly  the  purpose  of 
the  act  was  to  end  all  litigation  growing  out  of, 
incident  to,  or  resalting  from  the  primary  in- 
jury, and,  In  Hen  thereof,  give  to  the  workman 
one  recovery  in  the  way  of  certain  compensa- 
tion, and  to  make  the  charge  upon  the  contrib- 
uting industries  alone.  That  pnriwse  is  made 
reasonably  dear  by  reference  to  the  act" 

See,  also,  Stertz  v.  Industrial  Insurance 
CommissioD,  91  Wa^.  588, 158  Pac.  250,  Ann. 
Cas.  1918B,  354,  and  cases  there  cited. 

If  the  respondent  was  a  workman,  witbln 
the  meaning  of  tbls  act,  there  can  be  no 
doubt  that  her  sole  redress  must  be  found 
In  the  terms  of  the  act  If  she  had.  been  of 
ttie  age  of  16  years,  there  could  be  no  rea- 
sonable contention  that  she  did  not  come 
within  the  terms  of  the  act  The  statute,  at 
paction  2447,  Rem.  Code,  provides: 

"Every  person  who  shall  amploy,  and  every 
parent,  guardian  or.  other  person  having  the 
ears,  custody  or  control  of  snch  child,  who  shall 
permit  to  be  employed,  by  another,  any  male 
diild  under  the  age  of  fourteen  years  or  any 
female  child  under  the  age  of  sixteen  years  at 
any  labor  whatever.  In  or  In  connection  with 
any  store,  shop,  factory,  mine  or  any  inside 
employment  not  connected  with  farm  or  house 
work,  without  the  written  permit  thereto  of  a 
judge  of  a  superior  court  of  the  county  wherein 
such  child  may  live,  shall  he  guilty  of  a  mis- 
demeanor." 

Bewondent's  position  seems  to  be  that, 
because  It  was  unlawful  for  appellant  to  em- 
ploy the  dilld  under  the  age  of  16  years,  she 
was  not  confined  for  redress  to  the  terms 
Of  Qie  Worklngmen'a  C(Hiipaisatlon  Act 
Counsel  rely  principally  tipon  Uie  case  of 
Hillestad  T.  Industrial  Insurance  Commission, 
80  Wash.  420, 141  Pac.  918,  Ann.  Gas.  1916B, 
789.  That  was  a  case  where  a  boy  under  the 
age  of  14  years  was  drowned  while  floating 
some  loga  to  bis  fSa.ther*s  mill,  and  where  the 


father  sought  to  r«»Ter  imder  dw  Working- 
men's  Compensation  Act  We  held  in  that 
case:  First,  that  there  was  no  employment 
of  the  boy  and  he  was  therefore  not  a  work- 
man; and,  second,  conceding  that  die  boy  was 
employed  by  the  father,  the  employment  was 
wrongful  and  the  father  could  not  profit  by 
his  own  wrong.  Tlie  question  whether  the 
boy  might  have  recovered  under  the  act  if 
he  had  been  injured,  instead  of  drowned,  was 
not  before  us.  We  are  satisfied  that  case  is 
not  authority  for  the  posltlmi  of  the  respond- 
ent here.  Sectl(Hi  2447,  Bern.  Code,  hereinbe- 
fore quoted,  makes  it  a  misdemeanor  for  an 
empl<^er  to  employ  "any  male  child  under 
the  age  of  fourteen  years  or  any  female  diild 
under  the  age  of  sixteen  years  at  any  labor" 
hi  any  factory  vrithout  the  writtoi  permit 
of  a  judge  of  a  superior  court  of  the  county 
wherein  snch  child  may  lire.  This  statute 
does  not  make  it  unlawful  for  a  dilld  under 
the  prohibited  age  to  work  and  Imposes  no 
penalty  upon  the  child  when  It  does  work. 
It  follows  that  the  dilld  neither  gains  nor 
loses  any  rights  by  such  employm^t^  even 
though  the  employer  may  be  penalized.  Sec- 
tion 6604—0  of  the  Worklngmoi's  Comp«isa- 
tlon  Act  provides : 

"If  any  workman  shaU  be  injured  •  •  • 
or  be,  at  the  time  of  the  injury,  of  less  than  the 
maximum  age  prescribed  by  law  for  the  employ- 
ment of  a  minor  in  the  occupation  In  which  he 
shall  be  engaged  when  injured,  the  employer 
shall,  within  ten  days  after  demand  therefor 
by  the  department  pay  into  the  acddent  fund, 
fai  addition  to  the  same  required  by  section 
6604-4  to  be  paid: 

"(a)^ln  case  the  conseciuent  payment  to  the 
workman  out  of  the  accident  fund  be  a  lump 
sum,  a  snm  equal  to  fifty  per  cent  of  that 
amount 

"(b)  In  case  the  consequent  payment  to  the 
workman  be  payable  in  monthly  piqrmenta,  a 
sum  equal  to  fifty  per  cent,  of  the  lamp  value 
of  anch  monthly  payment  estimated  in  accord- 
ance with  the  rule  stated  in  section  WO^l." 

This  section  plainly  recognizes  that  a  dilld 
less  than  the  maximum  age  for  the  employ- 
ment of  a  minor  Is  a  woi^an  within  the 
meaning  of  that  act  It  follows  that  whether 
the  (^ild  is  employed  either  lawfully  or  un- 
lawfully such  child  is  entitled  to  all  the 
privileges  of  the  Workingmoi's  Compensation 
Act  and  must  seek  its  remedies  under  the 
terms  of  that  act 

The  Judgment  must  therefore  be  reversed, 
and  the  action  dismissed. 

HOLCOMB,  C.  3.,  and  MITCHlSIXi^  VUL- 
LEBTON.  and  BBIDGES.  JJ.,  concur. 
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H.  m  GLBASON  CO.  t.  CABMAN. 
(No.  15416.) 

(Supreme  Court  of  Washincton.    Jan.  20, 
192O0 

L  EVIDEHOB  <gl  llUtffl  —  WBraraW  OORTUCT 
CON8TBUED  Afl  NOT  SO  COICPLBTK  AS  TO  PBE- 
CLUJDB  BVIDINCX  OW  ±  SPECIAL  .WABBAKTT. 

A  written  contract  to  furnish  and  instaU 
"spedal  design"  crystal  fixtures  aa  "per  de- 
signs submitted**  trith  Btateil  compensation 
therefor  is  not  so  complete  as  to  preclude  evi- 
dence  of  a  special  warranty  as  to  quantity  and 
quality  of  the  light  that  designs  would  accom- 
plish. 

2.  EviDKNCE  4=9434(11)— False  befbeseitta- 

TTONB  INDVCINO  COSTBACI  UAT  A*  SHOWS 
BT  PABOIb 

False  representations,  iuducing  a  contract 
to  fnmish  and  Install  special  design  lighting 
flxtnres,  maj  be  shewn  by  parol. 

3.  Sales  &3>3S^  —  Falsb  befsjcsbbtaxions 
hat  avoid  comtract  thouqh  sblleb  did 
kot  beubvb  thet  webb  falsb. 

Representations,  made  to  buyer  ignorant  of 
electricity  and  electric  fixtures,  that  light  fix- 
tures coifld  be  installed,  giving  quality  and 
quantity  of  light  desired,  may  avoid  -contract, 
though  seller  did  not  know  that  representations 
were  false. 

4.  Sales  *=»354(6)  —  Aixeqation  of  faue 
bbfbbsebtatiorvs  tuducinq  cowtbact  to  in- 
btaix  liohtino  flxttjhes  suftioibnt. 

In  action  for  price  of  lighting  fixtures,  alle- 
gations of  affirmatlTe  defenses,  to  effect  that 
defendant,  being  Ignorant  of  dectrici^  and 
electric  flxtnres,  relied  on  rspresentdtlons  of 
plaintiff's  agent  that  he  could  furnish  what  the 
wished,  and  to-  that  end  made  fixtsrcs  of  s  ape- 
dal  kind,  which  defendant  rejected  because  not 
giving  quantity  or  quality  of  light  represented, 
suEGciently  averred  false  representations  induc- 
ing contract.  ' 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
John  S.  Jnrey,  Judge. 

Action  by  the  H.  E.  Oleason  Company 
against  N.  M.  Cannon.  Judgment  for  idaln- 
tlff,  and  defendant  appeals.  Beversed 

McCnure  ft  McClure  and  Walter  S.  Osbom, 
aU  of  t^eattle,  for  appelant 

Howard  G.  GofigroTe  and  Ernest  B.  Huald, 
both  of  Seattle  for  respondent 

MITCHEIX,  J.  nUs  action  was  brought 
by  plaintiff  to  revver  f400.  the  alleged  value 
of  certain  lighting  fixtures  manu&ctored  by 
It  for  the  defendant,  under  a  written  oratract 
let  out  lo  fbB  complaint  as  follows: 

"June  2, 1»17. 

"Mrs.  N.  M.  Carman,  CheaBty  Bldg.,  SeatOe— 
Dear  Madam:  We  propose  to  furnish  and  in* 
stall  eight  (6)  special  dosigu  crystal  fixtures  as 
per  designs  subnUtted,  for  the  Carman  shop; 
our  compensation  to  be  the  sum  of  four  hui^ 
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dred  doDars  (¥4(K9  net,  and  tiie  OA  llBtureft 
now  there  to  be  replaced  by  the  new  ones. 
"Very  truly  touts, 

"H.  E.  Gleaaon  Company, 
"Per  H.  H.  BaUey. 
"Accepted:    N.  M.  Carman. 
"June  2,  1017." 

The  cfsnpUOnt  furth«-  alleged  that,  after 
the  fixtures  were  manufactured  hy  plaintiff, 
it  notlfled  defendant  it  was  ready  to  Install 
th^,  but  she  refused  to  allow  them  to  be  in- 
stalled, refused  to  accept  or  pay  for  them, 
and  that  they  were  valueless  to  plaintiff  as 
fixtures  or  materlaL  In  her  answer,  after  ap- 
propriate denials,  but  admitting  the  writing, 
defendant  Interposed  two  afilrmatlve  defenses 
as  follows: 

In  the  first  defense  she  alleged,  In  sub- 
stance, that  she  Is  engaged  In  bnstness  In  S» 
attle,  Wa^.,  as  a  manufacturer  and  dealer  In 
women's  attire,  maintaining  a  large  store- 
noom,  expeusirely  and  elaborately  equipped, 
for  the  purpose  of  displaying  the  goods  man<- 
ufaeturcd  and  sold  bj  her,  and  that  .it  la  nec- 
essory  therefor  that  her  salesrooms  have 
an  abundahce  of  soft  and  pleasing  Ught ;  that 
plalntitr  by  Its  agent,  cme  Bailey,  silbmitted 
to  her  a  design  for  dectritt  limiting,  and  rep- 
resented to  her  that  fixtures  constructed  ac^ 
cording  to  that  design  would  furnish  a  sofb 
yet  lUnminatlng,  electric  ii^t,  that  would 
bring  out  the  hues  and  tints  In  the  goods 
dealt  in  by  her,  Illuminate  the  rooms,  and  fur- 
nish a  light  not  harsh,  glaring,  or  Injurious 
to  the  eyesight  of  her  ui^doyte  and  custom- 
ers ;  that,  i«lylng  solely  upon  the  represmta- 
tlons  made  by  Ball«y,  and  beUffrtng  them  to 
be  true,  she  signed  and  delivered  On  writli^ 
set  out  in  the  oon^lalnt;  that  tiiereafter 
plaintiff  Installed  In  btr  ston  a  sample  light, 
represented  by  plaintiff  to  have  -been  c6a- 
structed  according  to  the  design  submitted  to 
her  and  referred  to  In  th»  writing,  for  the 
^fpose  of  testing  and  determining  If  It  would 
comply  with  the  represmtatioas  made  b; 
plaintiff  through  Its  agent  fw  the  purpose  of 
inducing  her  to  sign  the  writing  In  questUm.; 
that  the  sample  light  so  furnished  and  tested 
did  not  give  a  soft  and  illuminating  light,  but, 
on  the  contrary,  the  light  was  glaring,  harsh, 
and  c^ensire  to  the  eye,  Injurious  to  the  eye- 
sight of  her  employes  and  customers,  and  If 
the  lights  were  used  would  be  greatly  inju- 
rious to  her  employes'  health,  and  would  make 
her  goods  appear  displeasing  to  the  eyet  and 
result  in  great  injury  to  her  busiiiesB;  that 
because  of  such  defect  she  refused  to  ao 
c^t  the  sample  lamp,  or  any  of  than  80  cour- 
structed :  that  all  the  rqiresentatUHis  of  the 
agent  were  false  and  untrue ;  that  It  was  imr 
possible  to  use  the  lights  In  the  business  as 
conducted  by  lw;.and  that,  because  the  r^ 
resentatlons  were  lalae  and  untrue,  the  wrl^ 
Ing  signed  by  her  is  not  blndlni^ 

The  second  affirmative  defense  is  of  ft  ^mil- 
iar kind,  but  somewhat  tended.  In  effect^ 
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it  r^Mated  the  allegatloiis  of  tbe  first  afflrma- 
tlTe  defense,  and  conttaiiied  by  aTerrlng  that 
she  had  no  knowledge  whatsoever  of  electric- 
ity or  electric  UghtiDg  or  of  the  method  or 
means  necessary  to  be  adopted  for  the  pur- 
pose of  producing  the  quantity  or  quality  of 
illumination  required  in  her  business,  and 
that  she  relied  entirely  upon  the  knowledge 
and  experience  represented  to  be  possessed 
by  platntiffs  agent  for  such  purposes  and 
the  mode  and  means  to  be  adopted  to  accom- 
pliidi  her  purpose,  and,  so  relying,  she  signed 
the  writing  set  out  In  tbe  complaint;  that  the 
electric  lamps  mannfActared  according  to  the 
design  would  not  give  such  ll^t  as  she  re- 
quired in  her  bo^ess,  but  would  glre  e 
harsh,  glaring  light,  injurious  to  the  eyed^^t 
of  her  employes  and  customers,  and  harmful 
to  the  appearance  of  her  merdiandlse  and 
wholly  ansoitable  for  nse  In  her  business. 

To  each  of  the  afflrmative  defenses  plain- 
tiff filed,  and  presented  a  motion  to  strike  It 
as  being  "incompetoit,  Irrelevant,  and  im- 
materlaL"  The  motion  was  granted  as  to  each. 
d^oise.  The  case  was  tried  to  the  court 
without  a  Jury,  uptm  the  complaint  and  de- 
nials. There  were  findings  and  concluBlons 
in  favor  of  plaindft,  upon  which  Judgment 
was  entered  for  the  full  amount  sued  for.  Hie 
defendant  has  appealed,  and  asBlgns  aa  wror 
tbe  ordo*  striking  tbe  affirmative  defenses. 

Why  the  afflrmatlve  matter  in  the  answer 
was  forced  out  of  the  action  by  the  motion  to 
strike  is  not  made  clear.  Indeed,  because 
counsd  on  both  sides  In  presenting  the  case 
in  this  court  argued  the  matter  as  If  the  de- 
fenses wwe  tested  by  a  general  demurrer,  we 
shall  80  consider  it  in  oar  disposition  of  the 
rase. 

There  are  only  two  principal  contmtioDB 
made  here: 

[1]  First.  Counsel  for  appellant  ai^e  that 
the  written  contract  Is  not  cmcluslve  against 
an  oral  wamnty,  and  that  nnder  the  affirm- 
ative defenses  appellant  Is  entitled  to  show 
Oiere  was  a  warranty  that  she  relied  on,  and 
QOLt  there  was  a  breadb  of  the  warranty. 
Counsel  for  respondent  argue  to  the  contrary. 

Second.  Oonnsel  for  an>ellBnt  contend  the 
affirmative  defenses  all^  there  were  folse 
representations  made  by  respradenf  s  agent  as 
to  the  quality  and  quantity  ot  the  U^t  the 
designs  would  accomplish,  upon  which  she  re- 
lied In  signing  the  contract;  that  upon  the 
discovery  thereof  by  the  test  made  with  tbe 
one  furnished  for  that  purpose  she  had  the 
right  to  refuse,  as  she  did  r^ae,  to  accept  or 
pay  for  any  of  them.  Iliis  is  disputed  by 
counsel  for  re^nd»it  The  defenses  are  so 
nearly  alike  they  may  be  «msidered  tc^ether; 
Indeed  by  Indudlng  the  first  within  the  latter, 
as  la  done  In  the  pleading,  they  must  be  con- 
sidered together,  under  the  general  objection 
made  by  the  respondent  Not  much  less  cmild 
hare  been  said  than  that  expressed  in  the 
writing,  if  the  only  purpose  had  been  to  pro> 
tect  the  contract  from  13ie  fiwoe  tit  tbe  stat- 


ute of  frauds;  while  tbe  cmtoitim  of  re- 
spondent that  tbe  contract  is  ao  complete  as 
to  exclude  proof  of  a  breach  of  a  warranty 
we  think  is  altogether  untenable. 

In  the  writing  respondent  offered,  not  only 
to  furnish,  but  to  furnish  and  Install,  not 
simply  crystal  fixtures,  but  crystal  flxturea 
of  a  special  design  as  per  design  submitted. 
By  whom  submitted  is  suggested  by  the  fact 
that  the  written  offer  is  made  by  the  respond- 
ent, but  it  Is  made  plain  by  the  answer,  whi<A 
alleges  they  were  submitted  by  the  respond- 
ent; that  la,  respondent  submitted  a  special 
design  of  crystal  fixtures  of  whlcb  it  would 
manufacture  and  install  eight  for  the  Car- 
man (appellant)  shop.  It  is  not  to  be  assum- 
ed that  the  things  designed  were  Intended 
as  ornaments.  The  writing  speaks  of  th^  as 
fixtures — that  is,  they  were  for  use — and. 
not  Inconsistent  with  or  altering  the  terms  of 
the  writing,  the  answer  says  they  were  to 
be  used  for  the  purpose  of  producing  a  cer- 
tain kind  and  quality  of  electric  light  Clear- 
ly appellant  wanted  something  different  from 
a  known  kind  of  fixture;  for  tbe  writing 
says  a  special  design  Is  submitted,  while 
the  answer  says  a  certain  kind  of  eftect  was 
desired  and  explained  to  re^ndent's  agent, 
who  r^resented  that  by  tbe  dealgn  it  prci>ar<- 
ed  the  desired  effect  would  be  obtained.  In- 
deed the  designs  actually  manufactured  and 
offered  by  the  respondoit  are  so  special  and  . 
unusual  that  In  Its  complaint  it  is  allied 
that  the  fixtures  were  eveclally  prepared  for 
appellant^s  special  use  and  "are  of  no  value 
to  the  said  plaintiff,  ^thw  as  fixtures  as 
material."  In  addltl<xi,  the  ansnrar,  the  al- 
legations of  which  must  now  be  taken  as  true, 
states  that  after  the  manufacture  of  one  of 
the  fixtures  it  was  Installed  at  appellant's 
place  of  business  to  ascertain  If  It  would 
meet  the  required  test,  wtilch  conduct  must 
be  taken  as  an  Implied  admission  on  the  part 
of  respcHident  of  an  outstanding  warranty  on 
its  part  of  the  ^clency  of  the  fixtures  as  a 
part  of  the  wbcde  contract  It  was  under  obli- 
gations to  perform.  And  yet  counsel  for  re- 
spondent contend  that  tbe  written  contract 
was  BO  complete  as  to  preclude  all  inquiry 
as  to  any  warranty  concerning  tbe  fitness 
and  efficiency  for  service  of  artldes  It  spe- 
cially manufactured  according  to  special  de- 
signs of  its  own  for  appellant's  special  use. 
The  defense  does  not  rely  upon  an  Implied 
warranty,  but  a  special  warranty  is  asserted. 
The  contract  is  silent  upcm  the  subject  of 
warranty,  which  is  not  all  inconsistent 
with  its  terms,  and  It  appears  upon  its  face, 
supplemented  by  the  effect  of  the  complaint, 
as  not  having  been  meant  to  spedflcally  set 
out  all  of  the  terms  of  the  agreement 

Clearly,  if  in  a  certain  kind  of  case  it  is 
permissible  to  prove  an  implied  warranty,  a 
purchaser  may  in  that  Idnd  of  a  case  show 
there  was  a  spedflc  warranty  to  that  same 
^ect,  if  In  fact  a  specific  warrant  was  made. 
And,  In  the  present  case  it  vlll  be  borne  In 
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mind  that  tlils  coDtroct  1b  on  ezecntory  one.  by 
wblidx  ft  mftnafaetarer  agreed  to  make  And  de- 
UTer  ftrtlclw  designed  to  acoompllBh  a  Bpe- 
cial  purpose.  Upon  this  subject,  this  court, 
in  the  case  of  Harl^-Mason  Co.  t.  Stebblns, 
Walker  ft  Spinning,  70  Wash.  366,  140  Pac. 
381,  386,  387  (I*  R.  A.  1915B,  llSl,  Ann.  Caa 
1916A.  d48).  Bald,  on  pages  380  and  S81  of  tbe 
(^Inltn: 

"AccoTdlng  to  the  great  weight  of  anthorltr, 
there  is  a  distinction  between  execator;  sales 
by  manufacturers  and  executory  sales  by  deal- 
ers; the  role  being  that,  on  a  sale  by  a  manu- 
fectarer,  there  Is  an  Implied  warranty  of  fitnesa 
for  the  purpose  Intended,  and  of  freedom  from 
defects  not  dlscoTcrable  by  ordinary  inspection 
and  testa,  iriiile  on  a  sale  by  a  dealer  ttiere  Is 
no  snch  faapUcation,  hi  the  absence  of  a  specific 
warranty  to  that  effect.  All  that  Is  required 
of  a  dealer  is  an  ezerdse  of  good  faith  and 
fair  dealing.  Kellogg  Bridge  Co.  t.  Hamilton, 
110  U.  S.  108;i  Farrow  v.  Andrews  &  Co.,  60 
AU.  06 ;  Hoe  t.  Sanborn,  21  N.  Y.  652,  78  Am. 
Dec.  163;  Bemy,  Schmidt  &  Plelssner  r.  Healy, 
161  Mich.  286,  126  N.  W.  202,  20  U  R.  A.  (N. 
a)  139  [21  Ann.  Cas.  74];  Blerman  t.  City 
IGIlB  Co..  ISl  N.  T.  482,  45  N.  B.  869,  56  Am. 
St.  [Bep.]  63ft,  37  L.  B.  A.  700;  Carlston  v. 
Lombard,  Ayres  ft  Co^  supra  [149  N.  T.  187, 43 
M.  B.  422].'* 

In  the  case  of  Puget  Sound  Iron  ft  Steel 
Works  V.  Clemmons.  32  Wash.  36,  72  Pac. 
466,  this  court,  In  dlscaaalng  a  maunfactnrer's 
sale  uptKi  a  wrlttm  order  for  a  loniine  &x- 
glne.  said: 

"Conned  for  appellant  streanonsly  argne  that 
Ae  order  for  the  engine  as  set  oat  above  is 
condnsiTe  agdnst  warrant  of  any  kind,  and 
that  the  respondents  cannot  be  heard  to  say 
that  there  was  any  other  agreement  than  that 
contained  in  the  order.  A  number  of  authori- 
ties are  cited  to  the  effect  that,  where  an  arti- 
cle is  sold  by  ■  formal  written  contract,  which 
is  sflent  on  the  subject  of  warrant,  no  oral 
warranty  made  at  the  time  or  prcrlonsly  can  be 
shown,  as  the  wiitinf  is  amclvalTely  presumed 
to  embody  the  whole  mmtract.  But  these  c^th 
es  are  gnierally  cases  where  the  articles  pur- 
chased are  of  a  special  known  kind,  and  where 
there  was  a  formal  contract,  embodying  all 
the  terms  and  conditions  of  the  agreement. 
But  there  Is  no  such  foi:mal  contract  in  this 
case.  The  contract  here  is  simply  an  order  for 
the  engine,  signed  in  the  form  of  a  letter  by 
respondent  C  H.  Clemmons  only.  It  does  not 
purport  to  contain  any  part  of  the  contract 
or  conditions  which  the  appellant  was  to  per- 
form. This  court,  in  Oordon  t.  Parke  & 
Lacy  Machinery  Co.,  10  Wash.  18  (38  Pac. 
750),  stated  the  rule  as  follows: 

"  'Where  there  hsTe  been  collateral  oral 
agreements,  and  the  parties  have  not,  by  their 
written  contract,  appeared  to  intend  to  reduce 
their  entire  negotiation  to  written  form,  there 
are  many  cases  sastaining  the  admission  of  pa- 
tol  evidence  concerning  the  unwritten  terms 
ot  such  agreements.  17  Am.  ft  Eng.  Euc.  Law, 
p.  443:  Pierce  t.  Woodward,  6  Pick.  [Mass.] 
206;  Chapin  v.  Dobaon,  78  N.  T.  74  (34  Am. 
Bep.  512):  WlUis  t.  Hulbert,  117  Mass.  151; 
Oraffam  r.  Fierce,  143  BIoss.  886  (0  N.  B.  610). 
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Bnt  in  an  of  tin  foregohib  as  weQ  as  )n  manjr 
other  cases  wUdi  might  be  cited,  the  written 
contract  itself  was  resorted  to  as  the  source 
of  authority  for  recelring  parol  evidence;  and 
this  is  the  nniversal  role.  "The  test  of  the 
completeness  of  the  writing  proposed  as  a  con- 
tract is  the  writing  itself.  If  this  bears  evi- 
dence of  careful  preparation,  of  a  deliberate 
regard  for  the  nuny  questions  which  would  nat* 
orally  arise  out  of  the  subject-matter  of  the 
eontract,  if  it  Is  reasonable  to  conclude  from 
It  that  the  parties  have  therein  etpressed  their 
final  intentkms  in  regard  to  the  matters  wtthla 
the  scope  of  the  writing,  then  it  will  be  deem- 
ed a  complete  and  unalterable  ezposidon  of  ' 
such  intentions.  If,  on  the  other  baud,  the 
writing  shows  Its  Informality  on  Its  face,  there 
will  be  no  presumption  that  it  contains  all  the 
terms  of  the  contract"  ' 

"Under  this  rule  it  is  dear  that  parol  evi- 
dence was  admissible  to  prove  a  warranty  In 
the  case  at  bar.** 

Tlie  case  of  Chapin  v.  I>obs(m,  78  N.  Y.  74, 
34  Ant.  Rep.  612.  referred  to  in  Puget  Sound 
Iron  Works  v.  Olemmona,  supra.  In  quoting 
from  the  case  of  Gordon  v.  Parke  &  Lacy 
Machinery  Co.,  10  Wash.  18,  38  Pac.  765,  was 
a  case  of  a  manufacturer's  sale,  and  striking- . 
ly  similar  to  the  present  one.  That  actlcn 
was  brought  upon  a  wrlttw  agreement  as  fol- 
lows: 

'Thlladelphia,  July  0, 1868. 
'^e  agree  to  fnmlBh  John  Dobson  with  the 
following  machinery,  on  terms  stated:  16  48- 
inch  and  7  60-inch  first  bresker  feeders,  at 
three  hundred  dollars  each  delivered  at  depot 
at  Pawtucket,  B.  I.,  to  be  sent  by  steamer 
from  Boston  to  PhUadelphia,  and  allowance  of 
three  dollars  to  be  made  on  each  maddne  for 
freight  Man's  time  and  ezpensas  fram  PhOsr 
delphia  to  be  charged  extra  for  apidylng  Uie 
mocbioes.  Terms,  cash  on  delivery,  5  per  cent, 
commission  to  be  allowed  on  eadi  machine,  5 
60-Inch  and  4  48-inch  to  be  delivered  as  soon 
as  posi^Ue,  the  balance  in  thirty  days  there- 
after. 

Harwood  &  Quincy, 

"Agents  for  Chapin  ft  Downes. 
"I  agree  to  the  above.         John  Dobson." 

The  defendant  In  that  case,  under  a  trial 
amendment  of  the  answer  over  plaintHTs  ob- 
jection that  the  agre«nent  vnts  embodied  In 
the  writing,  which  could  not  be  varied  by  oral 
evidmce,  was  permitted  to  ahow  that  plain- 
tiff made  an  oral  warranty  that  the  madiines 
should  be  made  so  as  to  do  defnidant^s  woilc 
well  and  satisfactorily,  and  that  as  a  fact  they 
were  so  badty  constructed  tiiey  could  not  be 
made  to  do  defendant's  work  well  and  satis- 
factorily. The  Court  of  ^peals  sustained 
the  ruling  allowing  the  amendment  and  ad- 
mitting the  iiroo^  and  In  discussing  the  mat* 
ter  said: 

*7he  plaintiffs  introduced  hi  evidence  a  writ- 
ten instrument  dated  July  0,  1868.  There  is 
nothing  upon  Its  face  to  show  that  it  was  in- 
tended to  express  the  whole  contract  between 
the  parties.  The  referee  finds  that  it  di>es  not 
contain  It,  and  tiiat  the  plaintiffs  at  the  same 
time  guaranteed  to  the  defendant  that  the  ma- 
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dilBw  mntioiied  Aex^dii  ihodd  be  m  made 
tiut  tbej  wonld  do  the  defendanf  e  work  satie- 
factorDy  or  they  sboidd  not  be  paid  for,  and  the 
def  enduit  thereupon  dgned  the  writing  in  con- 
aideration  of  8^  gnaranty.  He  also  finda  that 
the  mattera  in  writing  and  the  above  gnarantr 
eonstitated  the  contract  or  agreement  between 
the  parties.  It  was  within  the  proTince  of  the 
referee  to  make  the  finding  above  referred  to 
(Undlej  T.  lAcy,  17  G.  B.  [N.  S.]  678),  and  the 
oTidoiee  folly  warruita  it  The  written  eon^ 
tract  related  to  madiines  thereafter  to  be  mai^ 
afactured  by  the  plaintifh,  fixed  the  price  at 
which  they  were  to  be  fnmiBhed,  the  nnmbWt 
the  pkce  and  manner  of  delivery,  the  time  and 
manner  of  payment.  Nothing  else  was  provid- 
ed for.  TbMB  terms  are  to  remain  as  written. 
Borne  of  them  impose  obligations  npon  the 
plaintiffs  and  others  on  the  defendants.  The 
parol  agreement  was  on  the  part  of  the  plain- 
tiffs. By  it  they  goarauMed  *tbat  the  ma- 
diinea  dioold  be  so  made  that  they  would  do 
the  defendant's  work  satisfactorily.'  The  writ- 
ing specified  machines  described  as  'first  break- 
er feeders,'  of  certain  dimensions.  How  they 
shoold  work,  and  whether  well  or  ill,  is  not 
stated.  If  it  had  called  for  a  machine  to  sat- 
isfy a  regnired  parpose,  of  which  the  plaintiffs 
had  notice  and  which  they  had  nndertaken  to 
Bupply,  they  would  have  been  bound  as  a  con* 
dition  of  the  contract  to  supply  an  article  rea- 
sonably  fit  for  the  purpose,  and  a  warranty 
would  have  been  impUed  that  it  was  so.  How- 
ard T.  Hoey,  23  Wend.  [N.  T.]  861  [36  Am. 
Dec.  672] ;  Brown  v.  Sdginton,  2  M.  &  O.  279 ; 
Jones  V.  Bright,  5  Bing.  6SS;  €laylord  Manot. 
Co.  V.  Allen,  63  N.  T.  SIS. 

"It  is  contmded,  however,  by  the  appellanfcB 
that  this  rule  does  not  apply  La  this  case,  be- 
cause a  Bpedfic  and  designated  machine  waa 
the  subject  of  the  contract  It  may  well  be 
doubted  whether,  in  view  of  the  findings  of  the 
referee  and  bis  refusals  to  find,  the  case  Is 
brought  within  the  rule  laid  down  in  cases  on 
whldi  the  aK>el1ants  rriy,  bat  it  ts  not  neces- 
sary to  determine  that  qnestion,  for  the  guar- 
anty as  made  does  not  contravene  the  written 
contract,  and  is  not  InconsiBtent  with  it.  If 
the  fitness  of  the  machine  is  implied  the  guar- 
anty' is  in  harmony  with  it,  end  adds  nothing; 
if  it  is  not  implied  the  paper  contains  no  dec- 
laration that  the  machines  shall  be  taken  with 
all  faults  and  insufficieocies,  or  at  the  defend- 
ant's risk.  The  parol  evidence  therefore  con- 
tradicts no  term  of  the  writing  nor  varies  it. 

"rb»  written  contract  and  the  guaranty  do 
not  relate  to  the  same  subject'matter.  The 
contract  is  limited  to  a  particular  machine  as 
such.  The  guaranty  is  limited  to  the  capacity 
of  the  madiine.  It  is  one  thing  to  agree  to  sell 
or  furnish  machines  of  a  specific  kind,  as  of 
such  a  patent,  or  of  a  parUcular  designation, 
and  another  thing  to  undertake  that  they  shall 
operate  in  a  particular  manner  or  with  a  cer- 
tain effect,  or,  as  in  this  case,  that  they  shall 
do  the  buyer's  work  satisfactorily.  The  first 
would  be  performed  by  the  delivery  of  machines 
answering  the  dcaeription  or  the  specifications 
of  the  patent;  and  whether  they  did  or  not 
couCorm  thereto  would  be  the  only  inquiry.  As 
to  the  other,  it  in  no  respect  touches  the  first, 
nor  does  it  operate  as  a  defeasance,  but  leaves 
it  valid  and  to  be  performed,  and  the  conse- 
quences of  a  breach  of  the  guaranty  are  a  re- 


eoupmant  or  Element  of  damafea  la  &iroT  of 
the  defendant,  and  thla  is  ao  whetlier  tta  eon- 
tracts  are  in  writing  or  not;  for  the  guaranty 
is  valid,  altboogh  not  in  writing,  and  the  sama 
rule  must  apply,  for  in  either  case  the  relation 
of  the  guaranty  to  the  contract  would  be  the 
same.  In  Heyworth  v.  Hutchinson  (Lb  B.  [2 
Q.  B.]  447),  the  defendants  bought  of  the  plain- 
tiffs a  specific  quantity  of  wool,  then  at  sea, 
but  expected  to  arrire;  *the  wool  to  be  guar- 
anteed about  similar  to  certain  samples'  refer- 
red to.  The  defendants  refused  to  recdve  the 
wool,  alleging  that  it  was  not  sin^r  to  the 
samples,  and,  being  sued  for  nonacceptance,  set 
up  that  fact  as  a  defense.  The  court  held  it 
invalid,  that  tfae  contract  was  for  specific  goods, 
and  therefore  the  clause  of  guaranty  was  only 
collateral  to  the  contract,  and  so  the  buyer 
could  not  reject  the  wool  on  the  ground  that  it 
was*  not  conformable  to  the  sample,  but  his 
remedy  would  be  either  by  a  cros»4ction  on  the 
guaranty  or  by  giving  the  Infirmly  in  evidence 
in  reduction  of  damages.  This  case  Is  in  point. 
It  seems  plain,  both  upon  principle  and  author- 
ity, that  the  plaintiffs'  undertakiiig  was  collat- 
eral to  the  contract  by  which  they  undertook  to 
furnish  the  machines,  and  that  the  referee  com- 
mftted  no  error  in  reeeiTiiv  the  avideDce  ob- 
jected to." 

To  the  same  effect,  ae^  Nashua  Jxon  &  Steel 
Co.  T.  Brush.  91  Fed.  213,  83  a  C  A.  4^; 
TeUnrlde  P.  T.  Ca  t.  Crane  Co,  aOS  lU.  218. 
70  N.  E.  819:  Phelps  t.  Wiiitaker,  87  lIl<dL  n ; 
2  Mechem  on  Sales,  {  1256. 

The  case  of  Buchanan  v.  Lab^,  39  Wash. 
410,  81  Pac.  911,  cited  by  respondent,  is  not 
in  pc^t,  because  It  InvcAved  an  attempt  oa 
the  part  of  the  pmSMaer  to  prove  a  warmnty 
different  from  we  made  certain  by  the  terms 
of  the  contract  That  is,  Oie  contnct  covered 
the  Bobject  ot  warranty.  Mor  the  case  of 
Buffalo  Pitta  Ca  v.  Shriner,  41  Wash.  146. 
SSt  Pac.  1016,  in  which  there  was  an  offer 
of  proof  tending  to  vary  expreas  tersia  <^  the 
wrltttti  contract  To  the  same  effect  are 
the  casea  of  HofPman  v.  Tribune  Publlshins 
Co.,  66  Wash.  467,  lis  Pac.  306,  and  Mooney 
v.MooneyCo..71WaBh.258.128Pac.225.  The 
case  of  Pacifls  AvlatloD  Co.  r.  Pbllbrlck.  67 
Wash.  414, 121  Pac.  864,  was  one  In  which  the 
court  found  the  writing  was  complete,  covered 
the  subject  of  warranty,  and  wonld  not  allow 
proof  ot  a  differoat  ^ind  of  warranty ;  while 
the  cases  of  Eilers  Musle  House  v.  Oriental 
Ca.  09  WaeOL  618, 125  Pac.  1023,  and  Winton 
Motor  Carriage  Go.  v.  Blomborft  84  Wash. 
451,  147  Pac.  21,  were  cases  in  wbldi  at- 
tempts were  made  to  prove  collat^l  agree- 
ments In  the  face  of  what  were  considered 
complete  written  contracts,  cootalning  specific 
provisions  to  the  effect  that  the  contracta  aa 
written  contained  all  (tf  the  agreements  be- 
tween the  parties.  Nor  is  the  case  of  Hianua 
Motor  Worits  V.  VoUaus,  83  Wash.  680,  145 
Pac.  997,  cited  by  requmdent,  in  point  It 
was  a  case  where  matihinery  bad  been  con- 
structed upon  information  and  data  given  by 
the  purchaser's  foreman,  according  to  speo- 
Iflcatiooa  and  a  blueprint  submitted  to  the 
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focemaa,  wbo  wm  oonTeraaat  wltb  eoglaes 
and  madilDery  of  that  kind  and  who,  during 
the  time  It  waa  bdng  manofacturad  <oc  the 
TOidor,  without  notice  to  the  vendor,  actoall; 
had  diangea  or  additlois  made  not  set  out  In 
the  blueprint  or  In  the  spedflcatlons.  There 
was  no  qneatlai  In  ttie  case  aa  to  the  fore- 
man'a  authority  to  bind  the  purchaser,  and  It 
happened  the  foreman  tested  the  machli^ry, 
found  it  satls&ctory,  and  accepted  It  before 
complaint,  whidi  was  made  later  on.  Other 
antboritlea  dted  by  the  respondent  we  do  not 
review,  bdlering  it  would  serve  no  useful 
purpose. 

[2-4]  As  to  the  second  main  contentl<Hi,  vre 
are  equally  well  satLsfled  fhe  defoises  alleg- 
ed are  good.  Taking  tbe  answers  upon  their 
face,  fliere  are  allegations  of  fUae  representa- 
tlMia.  It  Is  alleged  that  respondentti  agent; 
oprai  ascertaining  what  appellant  wanted, 
represented  he  would  supply  It,  and  accord- 
ingly prepared  a  q;>eclal  design  to  acrom- 
pllah  ttiat  purpose.  It  is  allied  she  was 
without  knowledge  or  means  A  knowledge 
of  their  f&lslty,  or  knowledge  of  the  subject- 
matter  of  electricity  and  electric  fixtures,  that 
she  rdled  upcm  and  was  Induced  by  the  false 
representations  ot  respondent's  agent  to  sign 
the  writing,  and  that  she  denied  llaMUty  and 
refused  to  accept  the  fixtures  upon  dlacorer- 
tog  they  were  unfit;  and  that  ttw  rqiresenta- 
tfams  were  false— dearly,  averments  of  fraud 
whlA  wba  was  oitilled  to  plead  end  provo 
wheOMET  Uie  contract  was  in  writing  or  not 
In  legal  effect  there  waa  no  consideration  for 
her  promiBe  existing  at  tbe  tbue  of  lier  refus- 
al to  pay. 

The  rale  applicable  in  cases  of  this  kind  is 
exi»«Med  in  Agnew  v.  Hft<±ett,  80  Wash. 
230b  141  Fac.  819,  wherein,  speaking  of  the 
defense  of  false  r^resoitatlon  of  the  plain- 
tUT  In  making  a  sale  of  pmonal  property,  it 
was  said: 

"In  cases  of  thli  diaracter,  liability  is  de- 
termined, not  odIj  by  a  statement  of  that  which 
is  known  to  be  false;  but  &Ise  representa- 
tioDs  of  material  facts  made  to  induce  a  par^ 
to  act,  and  relying  apon  the  tmtb  of  wbleh  be 
does  act  to  his  detriment,  are  actionable,  wheth- 
er the  party  making  the  false  stataments  knew 
them  to  be  false  or  not."  Sciibner  v.  Palmer, 
81  Wash.  470,  142  Fac.  1166;  George  t.  Kur- 
dy.  92  Wash.  277,  16S  Fac  965;  Griffith  v. 
Strand,  19  Wash.  086,  04  Fac  618. 

In  the  case  of  Northwestern  Lumber  Co. 
T.  Callendar,  30  Wash.  4&2,  79  Fac.  30,  the 
court  said: 

"It  is  nnnecesBary  to  dte  anthorittes  in  this 
case,  for  It  faai  already  been  establisbed  by  this 

court.  In  accordance  with  the  great  weight  of 
authority,  in  Huntington  v.  Lombard,  22  Wash. 
202,  60  Pac  414,  that  wbere  one  who  is  not 
familiar  with  machinery  is  dealing  with  one 
who  is,  the  representations  of  the  seller  amount 
to  a  warranty  of  the  machinery,  whether  so  in- 
tended by  him  or  not,  if  tbe  parcbaser  xeUed 


on  such  statemanta  aa  a  warwntr  and  waa  im- 

duced  thereby  to  make  the  pnrehaBe.** 

Whether  the  appelant  could  haTe  eatsb- 
lished  the  aU^ttons  of  her  defenses  Is  not 
the  question  we  are  concerned  with  at  this 
time,  nie  error'  made  by  the  trial  icourt  lies 
In  the  fact  that  appellant  was  precluded  from 
introducing  any  evidence  whatever  upon  tbe 
matters  embraced  within  those  allegations. 
Whether  considered  from  the  viewpoint  of 
simply  a  motion  to  strike  as  "inoMnpetent, 
Irrelevant^  and  hnmatwiai,"  or  as  a  general 
demurra-,  the  order  of  the  court  putting  tbe 
afllrmatlve  defenses  out  of  the  case  was  er- 
roneous, calling  for  a  reversal  of  the  jud|^ 
ment,  whlcb^ls  hereby  directed. 

HOLCOMB,   a  J., 
MAIN,  33^  concur. 


and  PABKItR  and 


KlOHAltDSON  V.  QWBAT  WESTERN  UO- 
T0B8  00.  (No.  1M06.) 

^uiweoie  Court  of  WasUngfeM.  Jan,  T,  1930.) 

1,  Saubb  4sa»479^  —  OonnxTUiiTAX.  sswaa 

CANNOT  ACT  ABBITXABILT  UXDSB  INSBCUBXTT 
OLATTSI. 

Omdltlonal  seUer  oC  automobile,  to  justify 
the  retaking  of  possession  nnder  insecurity 
clause  of  Its  coatraet,  was  required  to  show 
that  the  buyer  liad  committed,  or  was  about  to 
cotnmit,  some  act  which  would  tend  to  impair 
the  secority,  and  could  not  act  in  a  pordy  arbi- 
trary Buumer. 

2.  Saus  «»479(2>— AooDHuunon  or  biob- 

AQB  CHABOBS  AOAINffr  AtlTOMOBIU  HOT  IK- 
PAtBUBNT   or  BCOVBITT  INTTTLXNe  OOHDI- 
TIONAL  aaiXEB  TO  SETAKS  POSSESSION. 
Conditional  seller  of  automobile  waa  not 
justified  in  retaking  possession  of  automoUle, 
under  insecurity  clause,  by  reason  of  storage 
charges  accumulating  against  automobile,  or 
garage  owner's  derire  that  automobile  be  taken 
away,  Blnee  such  storage  charges,  being  subordi- 
nate to  ■din's  rights,  were  not  impairment  (tf 
security  entitling  seller  to  retake  possession. 

8.  Saus  «=»481~No  Dsau-no  nacBSSARr  'TO 

ICAIKTAZS  CONVERSIOK  AOTXOir  WHBBK  COH- 
nntONAi;  SELLBB'a  RETASmO  WAS  wBoira- 

Wbere  the  conditional  seller's  retaking  was 
wrongful  and  without  iustificatioD,  no  demand 
was  necessary  as  a  condition  precedent  to  the 
buyer's  right  to  maintain  an  action  for  conver- 
rion. 

4  Sales  <$=s>481— Facts  hxu>  not  an  ao- 

qtXIESCENCB    BT    BUTXa    IN  COKOITIONAI. 

belleb's  taking  ob  a  waives  of  BIQHT  TO 

CI^IU  CONVBBSION. 
Where  conditional  seller  retook  posseesion 
of  the  sold  automobile  from  garage  in  which 
buyer  had  stored  it,  boyer,  by  makii^  request 
of  seller  for  pemdssltHi  to  go  to  room  wbere 
automobile  bad  been  stored  by  sdler  to  get  Us 
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Beeme  jiatm,  iU  mt  mev^aam  in  tibe  tikfaw 
or  mir*  hk  rlgkt  to  daln  conTsnloii. 

&  Saubi  ^»4S1— IfEAson  or  DAiuan  nr 
Bvm'fl  AonoH  AOAinra  cohditiohax.  mx- 

■B  VOB  OOHTKBBIOM. 

WhcM  oonditioiMl  seller  of  aatonobtte 
wfongfnllr  retook  poeiB— ionr  bojen**  measare 
of  dunages  for  conrenioa  was  the  difference 
between  the  valoe  of  Uie  antomobOe  and  the 
unpaid  purchase  price. 

Department  1. 

jlppeal  fnmi  Superior  Court,  Kins  Oonnty; 
A.  W.  Frater,  Judge. 

AetlfHL  19'  O.  R.  RlChardHm  agalnat  the 
Great  Weston  Motors  Company.  Judgment 
for  plaintiff,  and  defoidant  api^alai  Judg- 
ment modified. 

Dan  Earle,  of  Seattle,  fbr  appellant 
John  F.  Dore,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  the  conversion  of  an 
automobile.  The  caose  was  tried  to  the  court 
without  a  Jury,  and  resulted  in  findings  of 
fact,  conclusions  of  law,  and  Judgment  bqs- 
talDlng  the  right  to  recover.  From  this  Judg- 
ment the  defendant  appeals. 

The  facts  out  of  which  the  litigation  arose 
may  be  summarized  as  follows:  On  April  IS, 
1918,  the  appellant  sold  to  the  respondent  an 
automobile  upon  a  conditional  sales  contract 
At  the  time  of  the  sale  a  portion  of  the  pur- 
chase price  was  paid  In  cash  and  the  balance, 
1^  the  teanna  of  the  contract  was  to  be  paid 
in  Installmoits  falling  due  on  the  15th  day 
of  each  succeeding  month.  The  payment 
which  became  due  on  December  16. 1818,  was 
not  paid  on  that  date.  On  January  6, 1919,  a 
T^resentattve  of  appellant  called  at  the  bank 
where  the  payments  were  to  be  made  and  as- 
certained that  the  December  payment  had 
not-  yet  been  made.  Later  during  this  same 
day  the  respondent  called  at  the  bank  and 
made  the  payment  On  January  Tth,  the  day 
following,  the  appellant  took  possessi(Hi  of 
the  car  and  removed  it  to  its  garage.  Ap- 
prtHEimat^  six  weeks  prior  to  this  time  the 
respondent  bad  put  the  car  In  another  garage. 
Tim  automobile  had  been  used  as  a  Jitney  or 
for  liire  car ;  the  oigltte  of  the  car  waa  in  a 
somewhat  torn-down  condition.  Respondent 
had  been  working  upon  it  at  odd  times  during 
the  six  weeks  mraitioned.  The  contract  con- 
tained a  inOTl8i<m  for  forfeiture  In  case  of 
default  In  the  payments,  and  also  a  clause 
that  the  vendor  (the  apptilanQ  sliould  have 
a  right  to  take  possession  of  the  car  if  it 
should  "deem  itself  insecure."  The  provision 
with  reference  to  forfeiture  for  nonpayment 
will  not  be  further  referred  to,  because  at 
the  time  the  car  waa  taken  by  the  appellant 
there  was  then  no  payment  In  default  The 
re^ndoit  instituted  this  action  before  the 
ISth  day  of  January,  when  the  next  i>ayment 


became  du&  ^nie  appdlant,  after  Uie  Janu- 
ary payment  became  due  and  was  unpaid, 
declared  a  forfdture  of  the  contract 

[1]  Hie  appellant  first  daims  error  In  the 
exclusi<m  of  evidence.  Upon  the  trial  it  of- 
fered to  prove  tliat  Uie  owner  of  the  garage 
in  which  the  car  was  stored  where  tlie  repairs 
were  being  made  by  the  responddt  had  com- 
plained to  the  officers  or  employes  of  ' the  ap- 
pellant that  the  car  was  In  his  way,  that  the 
storage  chaises  were  unpaid,  and  that  be 
waa  unwilling  that  it  remain  there  longer. 
This  offered  evidence  was  objected  to  by  the 
respondent  and  excluded  by  the  court  The 
purpose  of  offering  It  was  to  show  that  the 
appellant  was  Justified  in  taking  possession 
of  the  car  under  the  insecurity  clause  in  the 
contract  To  Justify  the  appellant  In  taking 
possession  under  this  provision  It  was  neces- 
sary for  It  to  show  that  the  respondent  had 
committed,  or  was  about  to  commit  some  act 
which  would  tend  to  Impair  the  security.  It 
could  not  act  in  a  purely  arbitrary  manner. 
Newlean  &  Hoard  v.  Olson,  22  Neb.  717,  36  N. 
W.  155.  3  Am.  St  Rep.  286 ;  Skookum  Lumber 
Co.  V.  Sacajawea  Lumber  Co.,  181  Pac.  914. 

[2]  From  the  evidaice  offered  and  rejected, 
the  ain^ellant  would  not  be  reasonably  Justi- 
fied In  Gontdndlng  that  tlie  respondait  had 
done,  or  was  about  to  do,  some  act  wbldi 
would  Impair  tike  security.  In  the  argumeDt 
It  Is  cdalmed  that  the  owner  of  the  garage  In 
which  the  car  was  stored  was  threatening  to 
srt  the  car  out  in  the  street  if  it  was  not  tak- 
en  away  by  the  appellant  The  offers  of  testi- 
mony, however,  do  not  go  tiUs  extent  Tba 
evidence  Is  only  to  the  efftet  as  above  indi- 
cated, that  the  storage  charges  were  accumu- 
lating, that  the  car  was  In  the  way,  and  that 
the  owner  of  the  garage  desired  that  the 
appellant  take  It  away.  As  to  the  storage 
charges,  It  only  need  be  said  that  the  respond- 
ent contrads,  and  the  appellant  concedes,  that 
such  charges  were  subordinate  to  the  rights 
of  the  appellant  under  the  contract  T^elr 
accumulation  would  not  impair  the  security. 

[i,  4]  The  second  point  Is  that  the  appel- 
lant's acts  did  not  canstttnte  conversion.  The 
car  was  taken  from  the  garage  In  whldi  It 
was  stored  and  removed  to  the  garage  of  tlie 
appellant,  and  remained  in  its  torn-down  con- 
dition. The  evidence  not  being  sufficient  to 
oitltle  the  appellant  to  take  possession  of  the 
car  under  the  Insecurity  clause  in  the  con- 
tract its  taking  was  wrongful  and  In  viola- 
tion of  the  rights  of  the  respondotit  The  tak- 
ing being  wrongful  and  without  Justificaticm, 
no  dmand  was  necessary  as  a  condition  pre- 
cedent to  the  rl^t  to  maintain  an  actton  for 
conrerslMi.  These  la  nothing  bi  the  evidence 
that  would  Justify  the  conclusion  that  the 
respondent  had  acqulesed  in  the  taking  or 
waived  his  right  to  wage  an  acti<»i  for  con- 
version without  previously  having  made  a 
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demand.  It  Is  troe  tliat,  after  tbe  car  had  i 
been  taken  by  the  appeUsnt,  he  went  to  Its 
garaee  and  reqaested  an  officer  or  employe 
to  accompany  him  to  the  room  where  the  an- 
tfflnobUe  was  stwed,  hi  order  that  he  might 
get  hla  license  plates.  This  drcamstance, 
however,  wonld  not  amoimt  to  an  aCQniea- 
cence  tn  the  original  taUng,  or  a  waiver  of 
his  light  to  claim  a  conversion. 

[6}  Tbe  respondent  excepted  to  the  Sndlngs 
and  condostons  upon  which  the  jndgmoit 
was  based,  and  now  daima  that  the  damages 
swarded  were  not  measured  by  the  correct 
standard.  Tbe  trial  oourt^fonnd  that  at  the 
time  of  the  amvendon  the  antomoMle  waa  of 
the  valne  of  $700.  Tbe  evidence  shows  that 
there  was  a  balance  of  tbe  pnrdiaae  price 
wldt^h  bad  not  been  paid  in  the  sum  of  $824. 
Tbe  rale  is  that  where  the  conditional  vendee 
snes  the  conditional  vendor  for  conversion, 
"he  can  recover  only  tbe  value  of  the  diattel 
less  the  unpaid  portion  of  the  price."  28  Am. 
&  Ens.  Kncy.  Iaw  ^  .Ed.)  p.  731.  Under  this 
rule  the  respondent  was  not  entitled  to  recov- 
er $700,  the  vahw  of  tbe  car  at  the  tjme  of 
the  conversion,  as  found  by  tbe  trial  court 
He  was  only  entitled  to  the  difference  between 
$700  and  $824.  which  would  be  $876.  The  re- 
spondoit  se^  to  meet  this  objection  by  as- 
serting that  the  appellant  is  now  claiming  an 
offset  or  coonterclalm  wittiout  having  pleaded 
the  same^  but  there  Is  no  dement  of  counter^ 
dalm  or  offset  In  the  appdlanf  s  position. 
The  qnestion  on  this  tnrandi  of  the  case  was 
the  amonnt  of  damaflM  ^^rtiich  the  leqKHidait 
was  entlOsd  to  reoorar.  flhe  appellant  has 
a  i^it  to  lnT<rt»  the  nde  of  law  above  stated 
and  secure  a  Tednctlim  of  13ie  jnd^pnent.  Tbe 
cause  will  be  remanded  to  the  superior  court, 
wltb  dlrectton  to  niter  a  Judgment  in  favor 
of  tbe  respODdoit  In  tbe  sum  of  $87& 

Judgmutt  modifled. 

HOIiCOMB,  a  J.,  and  ICAGEXNTOSH, 
PARKEB,  and  lOTOHBLL,  JJ„  ooncur. 


8.  iNSTTBAHca  ^»068(14)— BxoKiFT  ta  Ko- 
TiCT  OF  AOonmiT  wxxBiM  PB<»ns  vaa  a 
JXJBT  Quzaiion. 
In  SB  action  on  an  aoddent  ixAlcy,  wheChw 
defendant  Insurer  received  noties  of  the  accident 
by  lettar  written  by  plaintiff  policy  holder's 
son  within  a  week  after  the  acddent       for  the 
jniy  under  the  evidence. 


KUBEX   V.   TRATELEBS*  PROTBGTIVB 
ASS'N  or  ABfERIOA.   (No.  1SQ0&) 

(Supreme  Gonrt  id  Washington.  Jan.  1%  1820.) 

1.  Appxakanox  «3alO— WAivnt  or  SPIOUX. 

APPZARAnCB  BT  ANSWER. 
Where,  after  motion  to  quash  service  was 
overruled,  defendant  appeared  generally  by  an- 
swer and  BJiked  for  judgment  on  tbe  merits, 
but  did  not  preserve  in  such  answer  its  special 
appearance  to  attack  the  service,  it  waived  such 
special  appearance. 

2.  EvinsncB  «=971— PaESUMFTioir  ov  dblit- 

BET  or  UETTEa. 

Tbe  legal  presumption  la  that  a  letter  de- 
posited in  tbe  mail  properly  addressed  and 
stamped  reached  tbe  addressee. 


4.  AfMAI.  AlTD  BUOB  «a>1001Cl>-WBnBBB 
msuun's  cohmtion  was  PBonuoiD  whoi^ 

I.T  BT  AOGIinifT  AS  BBQTTIBBO  qUBBTIOH  SOB 
JUBT. 

In  an  action  on  a  policy  of  accident  insur- 
ance, the  jury's  verdict,  supported  by  evidence 
on  the  question  whether  plaintiffs  condition  was 
produced  by  the  accident  independently  of  aH 
other  causes  as  required  by  the  policy,  controls. 

6.  Atfval  Awn  BBBOB  4=»221— <jOT»noH  or 

AMOUirr  or  nAUAOES  BBCQVaBABUt  HOT  PBB- 
BEITTBD  WHERE  WO  BBQUEffT  VOB  INSTBTJC- 
TION  MADE  AND  NO  OBJECTION  TO  raffTBUO- 
TION  aiVEK  TAKEN. 

The  qneotlon  of  the  amount  of  damages  r^ 
COTeraUe  from  defendant  accident  insurer  is 
not  presented  for  review  on  its  appeal,  where  an 
instructim  stating  the  correct  measure  of  dam- 
ages was  not  requested  by  it,  and  the  record 
contains  no  exceptions  to  instractlonB  given  by 
the  trial  court. 

Departmoit  1. 

Appeal  fiom  Superior  Court,  King  County; 
Walter  M.  Frendi.  Judge. 

Action  by  H.  Kubey  against  the  Travelers' 
Protective  Aasociatiwi  of  America.  Vtom 
Judgment  tm  ]>lalntlff,  deCendant  aiiveali. 
Affirmed. 

Orinstead  &  Laube,  of  Seattle,  for  appellant 
Walter  B.  Alien,  of  Seattle,  for  respondent 

MAIN,  J.  Tbls  action  waa  Instituted  for 
the  purpose  of  recovering  U(  in  a  policy  of 
accident  Insurance  for  alleged  pwmanent  dis- 
ability. The  defendant  appeared  q>eclally 
and  moved  to  Quasb  tbe  Bervlce»  whidi  jno- 
Uon,  being  overruled,  it  subseauenfly  answer- 
ed. The  cause  was  trted  to  the  court  and  a 
Jury  and  resulted  In  a  verdict  for  the  plain- 
tiff. At  the  con<^usl(m  of  the  plahitUTs  tes- 
tJmony  the  defendant  challenged  the  soffl- 
dency  tbweof  and  moved  tar  a  directed  ver^ 
diet  This  was  overruled  and  the  motl(»i 
wag  repeated,  at  the  conclusion  of  all  the 
evidence  with  a  like  result  At  appropriate 
times  a  motion  for  a  Judgmwt  notwithstand- 
ing the  verdict  and  a  motion  for  a  new  trial 
were  interposed  and  overrule^.  Judgment 
was  entered  upon  the  verdict  from  which  the 
defendant  appeals. 

The  preliminary  facto  may  be  Bummarlsed 
as  follows:  The  appellant,  so  far  as  thla  case 
Is  concerned,  may  be  described  as  a  mutual 
beneflt  accident  association  incorporated  nn^ 
der  the  laws  of  the  state  of  Missouri,  with  its 
principal  office  In  the  city  of  St  Lpuls  in  that 
state.  When  a  persrai  became  a  member  of 
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tbe  association  tben  was  Issued  to  blm  wbat 
Is  designated  aa  a  certlflcate  of  membership- 
This  certificate  provides  on  Its  face  that  any 
member  meeting  with  an  accident  most  noU^ 
the  national  secretary  in  writing  within  80 
days  after  soch  accident,  giving  fall  partlcu- 
lars  of  the  same  and  name  of  tbe  attending 
physician,  and  failure  to  so  notify  bars  recov- 
ery, except  In  cases  not  material  in  the  pres- 
ent action.  This  certlScate  also  provides  that 
the  constitution  and  by-laws  promulgated  by 
the  association  shall  t>e  deemed  a  part  of  the 
certificate.  The  constitution  makes  provision 
for  the  organization,  In  states  other  than  the 
state  of  Missouri,  of  what  Is  known  as  "di- 
visions," snd  suborganlzations  under  such 
divisions  designated  as  "posts."  Each  post 
adopts  a  constitntlon  and  by-lavs  and  meets 
at  regular  Intervals. 

The  respondent  held  a  certificate  of  mem- 
bership in  the  appellant  corporation  and  was 
a  member  of  the  Washington  Division,  Post 
A.  -  On  July  8,  1917.  while  In  his  place  of 
business  in  the  dty  of  Seattle,  he  slipped  and 
fdl,  striking  bis  bead  upon  a  box.  Soon 
thereafter  the  nse  of  his  left  side  became  Im- 
paired and  be  bad  to  be  assisted  to  his  home. 
Tbe  paralytic  omdltlon  continued  until  the 
time  of  the  trial,  and  there  can  be  no  question 
but  what  tbe  a^lctlon  was  permanent.  Other 
facu  win  be  stated  In  connectbm  with  the 
partlctilar  points  to  whldh  fbey  may  be  ger- 
mane. 

[1]  It  Is  first  claimed  that  the  superior 
court  did  not  acquire  Jurlsdlctloik  of  tbe  cause 
'by  proper  service  of  ^process.  Apparently 
there  was  an  attempt  to  serve  process  upon 
one  David  Brown,  secretary  of  Washington 
Division,  Post  A,  but  there  Is  no  return  of 
such  service  In  the  record.  There  was  also 
ian  attempt  to  acquire  Jurlsdlctlbn  by  the 
service  of  process  upon  the  state  insurance 
commissioner,  and  the  record  shows  a  return 
of  such  service.  Whether  service  could  be 
had  upon  tbe  secretary  of  the  local  post 
would  depend,  first,  upon  whether  the  com- 
pany was  doing  business  In  this  state.  It 
bad  not  complied  with  the  Insurance  Code 
and  no  license  bad  been  Issued  to  It  by  Ute 
insurance  commissioner.  Without  detailing 
the  Cacts  In  full.  It  may  be  said  that,  tinder 
the  facta  In  the  record,  It  Is  probable  that 
tbe  appellant  wm  doing  business  in  this  state 
and  that  the  service  upon  Brown  as  its  agent 
would  confer  Jurisdiction,  bat  this  question 
has  become  immaterial,  as  well  as  the  ques- 
tion as  to  whether  the  otber  attempted  ser- 
vice was  good,  since,  after  the  motion  to 
quash  the  aexvlce  was  overruled,  Oie  appel- 
lant appeared  generally  1^  answer,  asked  for 
Judgment  on  the  merits,  but  did  not  preserve 
in  such  answer  its  special  appearance.  It 
therefore  waived  the  special  appearance. 
Morris  V.  Healy  Lumber  Ca,  83  Wash.  451,  74 
Fac.  662;  Hodges  7.  Price,  38  Wash.  1,  80 
Paa  202;  Oaffner  t.  Johnson.  39  Wash.  437, 
81  Faci  S09;  Coinmblw  ft  Puset  Sound  Bail- 


way  Co.  V.  Moss,  63  Wash.  812,  KS  Fae.  4S8; 
In  re  Martin's  Estate.  82  Wash.  226.  144 
Pac.  42.  Those  cases  were  cited  with  approv- 
al in  Matstm  v.  Eannecott  Mines  Co^  103 
Wash.  499, 176  Pac.  181,  but  that  case  differs 
from  the  presoit  In  this:  That  there,  after 
tbe  motion  to  quash  had  been  ovarmled,  tbe 
defendant  presnTsa  in  its  usw«r  Its  special 
appearanca 

[2,  >]  It  Is  next  claimed  that  the  respond- 
ent did  not  notify  the  appellant  of  his  acci- 
dent within  30  days  from  the  time  it  occurred, 
as  required  by  tbe  certificate  of  membersliip. 
and  that  therefofe  he  cannot  recover.  A 
young  man  who  was  the  son  of  the  respmident 
testified  that  witldn  a  week  after  the  accident 
happened  he  wrote  upon  the  business  station- 
ery of  the  reflpmdent  a  letter  to  the  national 
secretary  of  the  association  advising  ttie  com- 
pany of  tbe  occurrence  of  the  accident,  told 
the  name  of  the  attending  ptaysician,  reqnest- 
ed  blanks  for  tbe  makipg  oat  of  a  claim,  and 
eadi  otbw  advice  as  mi^t  be  needed.  He 
testified  that  this  letter  was  written  in  tbe 
evening  at  the  home  of  his  parents,  where 
be  was  residing,  and  that  he  mailed  it  tbe 
following  morning.  In  tiiia  the  witness  Is 
corroborated  to  this  extent  by  a  sister,  a 
yonug  woman  wlio  testified  that  she  was  pres- 
ent when  the  letter  was  written,  beard  It 
discussed  among  the  members  of  tbe  family, 
and  also  the  following  morning  heard  her 
mother  specifically  call  her  tnotber's  atten- 
tion to  the  letter  and  ask  him  to  be  sure  and 
mall  it.  •  The  young  man,  during  his  testi- 
mony, In  answer  to  a  question,  stated  that  he 
only  wrote  to  tbe  company  on  two  occasions. 
The  defendant  produced  two  letters  written 
by  the  son  which  bad  been  recelred  by  the 
company  in  due  course,  one  dated  January 
1 9, 1918,  and  the  otber  February  fith  foUowing. 
A  witness  for  tbe  appellant  also  testified  that 
no  otber  letters  had  been  received.  The  ap- 
peUant's  position  Is  fiiat  production  of  these 
two  lett^  together  widi  its  testimony  that 
no  other  letters  had  been  received  and  the 
testimony  of  the  respondent's  witness  that 
he  only  wrote  two  letters.  Is  sufficloit  to 
take  tbe  case  from  the  Jury  and  mable  the 
court  to  dedde  as  a  matter  of  law  that  tlie 
testimony  as  to  the  writing  of  a  letter  within 
a  week  after  the  accident  bad  been  overcome. 
But  we  cannot  accept  this  view.  As  already 
stated,  tbe  stm  of  the  reapondait  testified 
positively  and  unequivocally  that  be  had  ad- 
dressed and  mailed  tbe  letter  within  a  week 
after  the  accident.  A  sister  of  this  witness 
testified  positively  as  to  Its  being  written 
within  a  week  after  the  accldoit  and  that 
tiie  matter  was  referred  to  in  oonversatlcMi  in 
the  home  from  time  to  time.  Whatever  tbe 
court  may  think  as  to  the  wdght  of  tbe 
testimony,  there  was  substantial  evidence 
that  fhe  letter  was  written  and  mailed  witblQ 
a  week  after  the  accident,  and  the  question 
does  not  become  one  of  law  for  tbe  court, 
Tbe  legal  presumption  is  that  the  letter 
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reached  tbe  addreeMe,  and  It  was  for  the 
jnry  to  determine  from  all  the  evidence 
whetber  it  was  received  1^  the  appellant 
Halloy  ▼.  Drnmheller,  68  Wash.  106, 122  Pac. 
1006. 

[4]  It  Is  farther  claimed  that  the  respond- 
ent's condition  was  not  prodnced  solely  by 
the  acddent,  and  that  therefore  he  cannot 
recover.  The  craiatltutlon  of  the  appellant 
company  contained  a  provision  that,  before 
recovery  conld  be  had,  the  accident  mnst  pro- 
duce -the  condition  for  which  recovery  was 
son^t  "Independently  of  all  other  causes." 
tJpon  Uie  qnestlon  as  to  whether  the  resptmd- 
ait's  paralytic  condition  was  produced  sole- 
ly by  the  accident  and  was  not  contributed  to 
by  an  ailment  with  which  he  was  then  and  for 
M»Q«  time  prior  had  been  afflicted,  the  evi- 
dence is  ccmfllcting.  There  Is  evidence  to 
Bopport  the  finding  of  the  Jury  that  the 
condition  was  produced  by  the  acddeit  In- 
dQ>endently  of  all  other  causes.  The  jury's 
Todict  upon  this  question  will  be  controlling. 

IS]  finally  It  Is  contended  that  the  vardlct 
is  ezcesi^Te.  For.  total  disability  the  reft* 
poadoit  was  entitled  to  $2S  per  week  during 
a  continuance  of  such  disability,  not  to  ex- 
ceed lOi  weeks.  The  payment  of  $25  was  to 
be  made  in  weekly  installments.  At  the  time 
the  action  was  Instituted  104  weeks  had  not 
elapsed  since  the  acctdrat  IChe  amount  of 
recovery  sou^t  was  the  snm  that  would  ac- 
crue during  the  entire  104  weeks.  The  ques- 
tion of  the  amount  of  damaged  is  not  here 
BDbJect  to  review,  since  the  Instractlon  stat- 
ing the  correct  measure  of  damages  was  not 
requested,  and  the  record  contains  no  ex- 
ceptions to  the  instructions  given  by  tbe  court 

This  case  differs  from  the  case  of  Rich- 
ardson V.  Qreat  Western  Motors  Co..  187  Pac. 
833,  in  that  there  the  findings  and  conclusions 
of  tbe  court  aa  to  tbe  measure  of  damages 
were  excepted  to,  and  the  cause  being  tried 
to  the  court  was  heard  here  de  nova 

The  Judgment  will  be  affirmed. 

HOLCOMB,  G..J.,  and  UA.OEINTOSH  and 
PABKEB,  JJ.,  concur. 


NSBB  et  ox.  v.  CITX  OF  SUMA8. 
(No.  l£52e.) 

(Sopreme  Court  of  WashingtoD.   Jan.  28, 1920.) 

HUSIOZFAI.  COBPOaAXIONS  «s>762(l).  821(3)~ 
CZTT  BKU>  not  nXOLXfflEIIET  SOB  FAILyBS  TO 
BKPAXK  DKIXOTITX  nonWAUC 

In  an  action  against  a  dtj  for  Injuries  to 
pedestrian  who  slipped  on  tilted  sidewalk,  where 
it  was  undisputed  that  (en  days  prior  to  the 
accident  a  heavy  flood  had  practically  destroy- 
ed two  miles  of  the  sidewalk,  and  that  city 
during  such  ten  days  had  made  every  effort 
within  Its  power  to  have  same  rearranged  and 


properly  repaired,  but  bad  been  unable  td  do  so 
because  of  inability  to  obtain  a  sniBdent  num- 
ber of  workmen,  and  daring  such  time  had  no- 
tified owners  to  repair  Uie  sidewalks  abutting 
on  their  property,  court  erred  in  submitting 
case  to  jury,  since  dty  as  a  matter  of  law  was 
not  negligent 

Dcf)artnient  2. 

Appeal  from  Superior  Court,  Whatcom 
County ;  W.  H.  Pemberton,  Judge. 

Action  by  David  E.  Neer  and  wile  against 
tbe  City  of  Sumaa.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  apd  re- 
manded for  dlsmleeal. 

R.  S.  Lambert,  of  Sumas  City,  and  C.  B. 
Abrams;  of  Belll^ham,  for  ai^ellant 

Sather  ft  Uvesey,  of  BeUta^sham,  for  re- 
-flpon  dents. 

MOUNT,  J.  This  action  was  brought  by 
the  idahitifrs  as  husband  and  wife  to  recover 
damages  for  Injtirles  received  by  Mrs.  Neer 
on  aceoont  of  a  fall  on  a  sidewalk  within 
tbe  limits  of  the  dty  of  Sumas. 

The  complaint  alleged  that — 

The  fen  of  Mrs.  Neer  "was  due  to  a  defec- 
tive condition  of  the  sidewalk  on  Vancouver 
avenue  at  said  point,  which  sidewalk  was  6 
feet  wide,  made  of  boards,  and  tilted  so  that 
the  Boutherly  aide  thereof  was  elevated  7^ 
laches  above  the  northerly  side  thereof;  that 
said  tilting  was  the  proximate  cause  of  the  ac- 
cident and  injury  to  plaintiff  Belle  Neer;  that 
the  sidewalk  was,  at  the  time  of  the  accident, 
by  reason  of  falling  rains,  moist,  wet  and  slip- 
pery, and  thereby  additionally  dangerons;  ttiat 
it  had  been  so  defective  for  a  long  time  prior 
to  the  accident,  that  its  condition  was  well 
known  to  defendant,  and  that  defendant  gave 
no  warning  of  its  defective  condition,  and  erect- 
ed no  barrier  preventing  its  use.** 

After  denying  these  allegations  of  n^ll- 
guuse  the  answer  allseed  two  afflrmattve  de- 
fenses, in  substance:  First  that  the  condi- 
tion of  the  sidewalk  at  the  place  of  the  ac- 
ddmt  was  caused  by  an  unprecedented  flood 
which  visited  the  city  and  surrounding  coun- 
try 10  or  12  days  prlw  to  the  accident,  dam- 
aging many  thousands  of  feet  of  sidewalk 
within  defmdant's  corporate  boundaries; 
that  the  same  constituted  an  act  of  God 
which  could  not  have  been  foreseen  or  suc- 
cessfully resisted  or  guarded  against;  and 
that  sufBdent  time  had  not  elapsed,  between 
the  damages  wrought  by  the  flood  and  the 
date  of  the  injury  to  Mrs.  Neer,  to  enable 
defendant  to  repair  the  walk. 

The  second  affirmative  defense  was,  In  sub- 
stance, that  Mrs,  New  was  guilty  of  con- 
tributory n^Ugence  in  going  upoa  the  side- 
walk. 

Upon  these  issues  the  case  was  tried  to 
the  court  and  a  jtu>y,  and  resulted  in  a  Judg- 
ment in  favor  ct  the  plalntUEs  for  |l,O0a 
Tbe  defendant  has  appealed. 


!For  otlier  csm  ms  sama  topic  and  KBT-MUUBXR  In  all  Key-Nambwea  Dlgeita  and  Indaxti 
187P.-22 


Digitized  by 


838 


187  PAOHPZO 


BBFOBTBH 


(Wa*h. 


At  tbe  dote  «f  the  resstondentB*  case  and  at 
the  close  of  all  the  evldoie^  tbe  ^ipellant  re- 
quested the  ooort  to  Instruct  a  verdict  for  the 
appellant.  After  the  Terdict,  motion  for 
judgment  non  otwtante  vaa  made  and  over^ 
ruled. 

Th^  la  no  substantial  dilute  upon  tlie 
evidence.  Tbe  fiacts,  In  snbetance,  are  as  fol- 
lows: Hie  city  of  Smnas  Is  incorporated  as 
a  dtr  of  tbe  fourtb  class.  At  the  time  <3t  the 
Injury  to  Mrs.  Neer,  which  was  January  12, 
1918,  tbe  population  of  the  dty  was  between 
800  and  1,200.  On  December  81, 1917,  an  un- 
precedented flood  occurred,  by  reason  of 
heavy  rains  and  melting  ice  in  tbe  vicinity  of 
the  city.  A  large  portion  of  the  dty  vms 
flooded.  Witnesses  estimated  that  the  area 
covered  by  the  flood  was  from  one-half  to 
three-quart  era  of  tbe  area  of  the  whole  dty. 
Two  miles  of  wooden  sidewalks  throughout 
the  dty  were  damaged  by  tbe  flood.  Many 
places  in  the  dty — Btorea  and  dwellings- 
were  flooded,  Bo  that  the  inhabitants  of  tbe 
dw^ngs  in  many  instances  were  reqolred 
to  move  from  tbe  lowra  floors  of  their  dwell- 
IngSL  This  flood  was  at  Its  hdght  on  Janu- 
ary 1, 1918.  It  began  to  subside  upon  tbe  2dt 
and  by  the  4tb  tbe  waters  bad  receded  to 
sndi  an  extent  that  the  sidewalks  were  lying 
upon  the  ground,  many  of  th^  in  the  streets, 
and  all  out  of  repair.  On  account  of  this 
flood,  televbone,  and  electric  llj^t  wires  were 
down,  and  those  companies  had  employed  all 
the  available  men  to  r^wlr  their  llne&  The 
dty  of  Somas  oideavored  to  xwocnre  men  to 
irqAaoe  the  sidewalks.  It  was  able  to  pro- 
cure but  a  few,  and  the  sldewaiks  tn  ttie 
business  part  at  the  dty  were  bring  attend- 
ed to  first  The  stdewallc  upon  which  Mrs. 
Neer  was  Injured  was  npon  a  side  street 
Then  were  bnt  three  houses  served  by  this 
sidewalk.  This  sidewalk  had  twen  lifted 
from  Its  foundation,  and  when  the  flood  re- 
ceded <me  aide  of  the  walk  was  about 
7%  inches  higher  than  tbe  other  side. 
The  walk  was  a  board  sidewalk,  practically 
new,  and  In  perfect  omdltioa  bef<ffe  the  time 
of  the  flood.  Mrs.  New  and  her  buaband  on 
January  12th  drove  in  firom  the  country  to 
the  dty,  and  observed  the  Cfmdltlon  of  the 
streets  and  of  the  sidewalks  generally.  At 
about  1  o^do<^  on  that  day  she  undertotA  to 
go  from  the  business  part  of  tbe  town  to  visit 
a  friend  who  lived  upon  Vancouver  avenue. 
She  came  to  this  walk,  undertook  to  walk 
along  It,  slipped  and  fell,  and  broke  her  right 
leg  about  4  inches  above  the  ankle. 

Tbe  controlling  question  In  the  case,  in 
our  opiDi<Hi,  Is  whether  any  negligence  was 
shown  against  the  dty.  The  respondents  ar- 
gue that,  because  the  sidewalk  in  question 
was  tilted  upon  the  ground  so  that  one  side 
was  7%  Indies  higher  than  the  other,  and 
had  remained  in  such  condition  for  a  period 
ot  about  10  days,  and  because  the  dty  knew 
of  its  condltlffli  and  had  not  repaired  It  or 


posted  notice  of  any  kind  of  Its  dangerous 
condition,  the  dty  was  therefore  negligent, 
and  the  question  of  nei^igence  was  one  for 
the  jury.  As  herelnbaF(«e  stated,  there  was 
no  dispute,  upon  the  facts,  that  tbe  sidewalk, 
betore  the  flood,  was  in  perfect  condition. 
The  flood' came,  and  practically  destroyed 
two  mUea  of  sidewblk  wltUn  tbe  little  dty. 
It  is  true  that  no  warning  notices  vrexe  post- 
ed by  the  dty;  but  for  the  very  good  reason, 
no  doubt,  that  the  condition  at  all  tbe  aide- 
walks  within  the  dty  was  notice  to  any  one 
who  might  be  attempting  to  use  them.  The 
dty,  according  to  the  evldoioei,  oaed  every 
effort  to  obtain  woAmen  to  r^lr  the  aide- 
walks,  and  they  were  able  to  <Maln  but  a 
very  few  men.  These  men  devoted  their  time 
to  repairing  the  sidewalks  tm  the  prlndpal 
streets  where  thne  was  most  danger.  Tbe 
sidewalk  upon  which  Mrs.  Neer  was  injured 
was  on  a  side  street  We  are  sattafled  under 
these  circumstances  that  the  dty  was  not 
negligent  In  falling  to  repair  this  particular 
walk.  In  the  case  of  Wlltim  t.  Spokane,  73 
Wash.  619. 182  Paa  40i  Lu  B.  A.  lAlTD,  234, 
we  said: 

"Again  it  Is  said  that  the  dty  Is  responsible 
for  the  condition  of  its  streets,  and  heaee  lia- 
ble for  any  injary  arising  from  defects  therdn, 
no  matter  hj  whom  tbe  defect  mar  bare  been 
caaied.  Bnt  the  role  la  not  so  broad  aa  this. 
The  dty  is  liable  only  for  those  d^ects  in  its 
streets  of  which  it  has  knowledge,  or  by  the 
exerdse  of  reasonable  diligence  could  have  ob- 
tained knowledge.  It  is  not  a  gnarantor  of  the 
safe  condition  of  its  streets  for  all  purposes 
and  at  all  times.  Its  fall  duty  is  performed 
when  It  ezerdies  reasonable  diUgence  in  keep- 
ing Its  streets  in  repair." 

Under  ordinary  conditions,  when  a  side- 
walk upon  a  dty  street  has  been  tilted  7% 
Indies  on  one  ride  higher  llian  on  the  other 
and  allowed  to  ranaln  In  audi  omdltlon  for 
a  period  of  10  days,  the  dty  might  be  pre- 
sumed to  have  notice  of  the  ocmdltlon  and  It 
would  probably  be  n^cUsent  not  to  repair  it 
within  that  tbn&  But  here  the  evidence  coo.- 
cluslvely  shows  that  sidewalks  all  over  the 
dty— two  miles  Ihem-^ad  been  washed 
out  and  practically  destroyed.  Tb6  dty  had 
attempted  to  employ  men  to  repair  the  walks. 
It  was  unable  to  do  so  within  that  time.  Tba 
record,  we  think,  conclurively  shows  tliat  tbe 
dty  used  every  effort  within  Its  power  to 
have  the  sidewalks  rearranged  and  properly 
repaired,  but  had  been  unable  to  do  so,  not 
from  any  fault  of  Its  own,  and  not  from  any 
lad£  of  diligence,  but  wholly  reason  of 
existing  conditions.  If  under  these  drcmn- 
stancee  it  may  be  said  that  the  dty  was  neg- 
ligent, then  its  duty  Is  not  performed  imtll 
it  ezerdsea  more  than  reasonable  diligence 
in  keeping  Its  streets  In  r^>alr.  In  addition 
to  an  endeavor  to  employ  men  to  replace  the 
ridewalks,  tbe  dty  caused  notice  to  be 
sued  to  tbe  property  owners  along  whose 
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proptfty  thMe  sidewalks  were  located  to  re- 
pair the  same  Immediat^y.  These  repairs 
were  not  made  In  obedience  to  the  command 
of  the  dtr.  We  do  not  mean  by  tbls  that 
the  city  did  Its  foil  duty  In  notifying  the 
VTop^ty  owners  to  repair  sidewalks  in  front 
of  fh^T  property.  Tbls  la  recited  merely  for 
the  purpose  of  showing  the  diligence  which 
the  dty  ezerdsed.  We  are  satlsfled  upon  tiia 
record  that  there  was  no  question  of  negli- 
geoee  of  the  <Atj  to  be  submitted  to  the  jnry, 
and  that  It  was  the  duty  of  the  court,  at 
least  at  the  ciose  of  all  the  eridence,  to 
bare  instmeted  the  jnzy  that  the  req^ndents 
had  not  made  ont  a  cue  of  negligence 
against  the  dty. 

For  this  reason  the  Jadgment  Is  reT^sed, 
and  the  cause  remanded  fbr  dlsmlssaL 

HOI>0OMB»  a  and  TOLHAN,  BRIDO- 
BS  and  FCLLEBTON,  33^  coocDr. 


3TATD  ex  rd.  LA  QRAVB  t.  OITT  OF  BB- 
ATTLD  at  al.   (No.  155SS.) 

Supreme  Ooart  of  WaaUngton.  Jan.  27,192a) 

ICAKOAinrs  «S977(4)— HumoiPAz.  cobpoba- 
nons  «39218<6>— Whisx  civil  skbticb  po- 
sition IS  ABOUSHKD  DI8CBAB0ED  INCUH- 
BBNT  HAS  HO  BIOHT  TO  BBUNBTATEMBnT. 

^e  dty  coancil  of  the  dty  ot  Seattle,  could, 
where  It  acted  in  good  faith  and  In  the  btterest 
of  economy,  abolish  the  position  of  chief  acconnt- 
ant  in  the  office  of  the  dty  comptrtdler,  and 
where  zdator,  by  reason  of  [tosition  being  aboN 
iibed,  was  diacbarged  aa  chief  accountant,  the 
work  fbnnerly  done  by  him  being  assigned  to 
other  qualified  employ^  in  the  department,  man- 
damua  will  not  lie  to  compel  reinstatement  of 
relator,  who  haa  no  preference  right  of  employ- 
ment imder  cItU  service  rules  snperior  to  right 
of  any  d  those  to  wbwn  the  duties  were  aa- 
iigned. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Clay  AHen,  Judge. 

Proceedings  by  the  State  <m  the  relatlcm  of 
C  A.  La  Grave  against  the  City  of  Seattle 
and  another.  Findings  and  judgmoit  deny- 
ing relief  prayed,  and  rdatOT  apjraals.  Af- 
iinned.  ' 

Jas.  A.  Dougan,  of  Seattle,  for  appellant 
Walter  F.  Meier,  Geo.  A.  Meagher,  and  H. 
B.  Fnllerton,  all  of  Seattle,  for  respondents. 

PARKKR,  J.  The  relator,  La  Grave,  com- 
menced this  proceeding  in  the  superior  court 
for  King  county,  seeking  a  writ  of  mandate 
to  compel  his  relnstatem^it  as  an  employ^  In 
the  c^ce  of  the  dty  comptroller  in  the  dty 
of  Seattle,  Invoking  the  civil  service  provi- 
sions of  the  dty  charter  In  that  behalf.  A 


trial  In  the  superior  court  upon  the  merits 
resulted  In  findings  and  Judgment  denying 
to  the  relator  the  relief  prayed  tot,  from 
which  he  has  a];^)ealed  to  this  court 

The  relator  was  employed  for  a  number  of 
years  Immedlatdy  precedtaig  October  4,  1018; 
b(y  the  dty  of  Seattle  In  its  cmnptrdler'a 
offlce.  His  dvil  service  standing  and  dassl- 
flcati(»i  was  designated  as  "Accountant 
Grade  B  7."  This  has  reference  wly  to  his 
rank  or  standing  as  an  employ^,  and  not  to 
his  duties  as  an  accountant  other  than  that 
his  duties  were  that  of  an  acconntant^  speak- 
ing genomlly.  During  several  years  prior  to 
rdatfff'a  discharge  on  OdobeM,  1918,  he  oc- 
cupied the  position  of  "Chief  Accountant"  in 
the  comptroller's  office.  This  designation  of 
his  position  had  reference  to  the  nature  of 
his  duties,  and  the  comptroller  under  whom 
he  was  working  assigned  to  him  flie  perform- 
ance of  duties  BDCih  as  would  ordinarily  be 
perfinmedf  by  one  occtq>ylng  a  posltkm  so 
designated,  In  an  office  in  which  a  number  of 
persms  are  empl(ved  doing  accoontliig  and 
clerical  work.  TbB  posltiai  had  been  so 
designated  covering  a  period  of  a  nnmbor  of 
years  i^lor  to  rdator's  dlschurg^  In  several 
communications  written  by  the  comptroller  to 
other  d^rtments  of  thB  dty  government; 
it  bad  also  been  so  dedgnated  In  communlca- 
tlona  written  by  13ie  rdator  hbusdf  to  other 
d^iartmentB  of  the  dty  govemmoit;  and  It 
was  so  designated  In  the  salary  ordinance 
which  was  In  force  prior  tc^  and  up  to  the 
time  of  rdator*s  discharge.  There  had  been 
passed  by  the  dty  council,  an  ordinance, 
which  became  effective  on  October  4,  1918, 
In  express  terms  abolishing  the  position  of 
chief  accountant  In  the  office  of  the  dty 
comptroller;  and  by  authority  thereof  on 
October  3, 1918,  the  dty  comptroller  address- 
ed a  CMnmunlcatlMi  to  the  dvil  service  com- 
mission, advising  that  OHnmissiou  of  the  fact 
that  the  relator  had  been  discharged  from 
the  poeltl(Hi  of  chief  accountant  in  his  office, 
to  take  efTed  October  4,  1918,  stating  the 
reascm  therefor  to  be  that  such  position  had 
been  abolished  by  ordinance.  Tills  communi- 
cation to  the  dvil  service  commission  was 
made  with  a  view  of  complying  with  a  pro- 
vision of  the  charter  requiring  notice  of  the 
discharge  of  employtB  to  be  givea  the  oom- 
mission.  The  trial  court  found  in  part  as 
follows: 

"That  since  the  4th  day  of  October,  1918,  part 
of  the  work  formerly  done  by  the  relator 
in  has  been  performed,  and  b  being  performed, 
by  other  qualified  dvil  service  employ^  of  tiie 
city  of  Seattle  employed  In  the  department  of 
the  dty  ccnnptrdler  an^  tx  officio  dty  clerk 
in  connection  with  and  as  a  part  of  their  other 
duties,  and  no  addition  to  the  office  force  has 
been  made  to  ffil  the  position  abolished.  That) 
by  reason  of  the  abolishment  of  said  position 
of  chief  accountant  a  saving  In  the  actual  run- 
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ninf  ezpenaes  ot  tb«  dq>aitmeiit  of'<»tj  comp- 
troller and  ex  _  officio  citr  deifc  ot  the  dtj  ot 
Seattle  In  the 'way  of  salaries  has  been  made 
IB  a  sum  approzimatinK  flOO  i>er  m<»itb. 

"l^at  rince  the  4tb  da;  of  October,  1918,  no 
appropriatioD  was  made  b;  tlie  dty  council  of 
the  cdtr  of  Seatde  for  tiie  purpose  of  providing 
a  salary  for  the  poaltioQ  of  chief  accountant,  and 
no  appropriation  doriog  said  period  was  made 
br  the  aaid  dtj  coondl  for  Uw  pnqMae  of  pro- 
viding for  salaries  for  the  same  poaitloa  by  an- 
other name. 

"That  said  Ordinance  No.  88736,  abolishing 
the  position  of  dilef  accountant,  was  passed  in 
good  faith  and  in  the  interest  of  economy,  and 
not  for  the  purpoae  of  dienmTenting  and  evad- 
ing the  oMl  aeviloe  act  of  the       ct  Seatde.** 

We  have  read  t3ie  evidence  Introduced  upon 
die  trial,  vbldL  we  have  before  ns,  and  dean 
it  Buffldent  for  present  purposes  to  say  that 
we  are  quite  convinced  that  It  supports  these 
quoted  findings  of  the  trial  court. 

The  prlndpal  c(Kitentlon  of  connsd  for  ap- 
pellant seems  to  be  that  the  passage  of  the 
(vdinance  ahoUshing  the  position  whldi  he 
occupied  was  not  passed  in  good  faith,  or 
with  any  other  motive  on  the  part  of  the 
dty  than  to  work  the  discharge  of  relator 
from  the  dty'a  service.  As  we  have  already 
noticed,  however,  the  findings  of  the  trial 
court  were  to  the  contrary,  and  we  are  sat- 
isfied that  such  findings  have  ample  supimrt 
In  the  evidence.  This  t>elng  true,  there 
seems  little  to  be  said  by  us.  In  the  light  of 
the  well-settled  law  touching  the  power  of 
the  dty  of  Seattle  to  discharge  civil  service 
employ^.  The  rule  dedslve  of  this  case,  as 
we  view  it,  is  well  stated  by  Judge  Fuller- 
ton,  speaking  for  the  court  In  Kessler  t. 
Seattle,  93  Wash.  192,  100  Paa  424,  as  fol- 
lows: 

"The  power  of  the  city  council  to  reduce  the 
number  of  dty  employes  in  the  interest  of 
economy  cannot  be  sucoesafally  questioned. 
Where  such  a  reduction  is  made  requinng  a  dis- 
missal or  suspension  of  some  employ^,  it  is  not 
a  matter  of  injustice,  requiring  oorrectiiMi  by 
the  courts,  for  the  appointing  power  in  making 
a  selection  among  those  equally  efEtdent  to  re- 
tain those  longest  in  ser^'ice." 

This  statement  of  the  law  and  the  dty'a 
power  In  the  premises  finds  abundant  sup- 
port in  the  former  decisions  of  this  court 
King  V.  Llstman,  63  Wash.  271,  115  Pac.  93 ; 
State  ex  rel.  Vorls  t.  Seattle,  74  Wash.  199, 
133  Pac.  11;  State  ex  rel.  Burrls  v.  Seattle, 
82  Wash.  464,  144  Pac.  695. 

Counsel  for  appdlant  relies  particularly 
uptm  our  dedsi(»i  in  State  ex  rel.  Gllmur  v. 
Seattle,  83  Wash.  91,  145  Pac.  61.  In  that 
ease,  there  was  Involved  a  manifest  attempt, 
<m  fbe  part  of  the  dty  authorities,  to  dls- 
durge  an  enygi.oy6  holding  a  position  under 
the  dvil  service  provision  ot  the  charter,  1:^ 
abolishing  tiie  position,  la  name,  which  he 
hdd,  and  inmiedlately  upon  his  disdiarge  re- 


cteattns  It  nndar  anodur  mme^  and  gtvlng 

the  poaittoa  to  another,  with  ttie  lanw  duties 
attadied  Oiereto  ai  had  been  performed  far 
Gilmnr.  We  are  quite  eonvln<%d  that  the 
facts  of  this  case  do  not  bring  the  dalma  of 
the  relator  here  made  within  the  rule  of  that 
decision,  or  any  of  the  decisions  thexela  dted, 
as  supporting  the  law  as  thei^  announced. 
.  It  does  appear,  we  may  concedOb  Out  the 
duties  whidk  relator  poformed  as  diief  ao 
countant  in  the  dty  comptroller's  office,  upon 
the  aboUtkm  of  the  position  he  occupied, 
were  distributed  among  other  employte  of  the 
office;  but  it  does  not  appear  that  the  rela- 
tor has  any  preferenoe  light  of  employment, 
under  the  dvil  service  rules,  .superior  to  the 
ri^t  ot  any  of  those  to  whom  the  dutlea  he 
performed  were  assigned. 

We  are  quite  convinced  that  the  Judgment 
of  the  trial  court  must  be  affirmed.  It  is  no 
wdered. 

H0LG0M6,  a  J.,  and  MAIN,  MACKIN- 
TOSH, and  MITCHELL,  JJ.,  concur. 


BLODGirrr  v.  BLODGETT  et  iL 
(No.  15370.) 

(Snprone  Court  of  Washington.  7au.  2T,  1920.) 

Mabbiagk  «=9»40(10>  —  BaaiDSncB  in  statb 

BBOOONIZIRa  COHHON-LAW  MAB&XAOKa  DOES 
NOT  CHAHaS  BTATCS  TJROn  TOID  HABBIAQE. 

Where,  at  the  time  of  a  pretended  marriage, 
the  man  had  an  andlvorced  wife  living,  their 
snbeeqoent  residence  in  a  state  where  common- 
law  maniages  are  enCmeed,  after  tlie  formar 
wife  had  proenred  a  dlvwce,  did  not  diange  the 
nature  of  tbe  rdati<m,  or  rebut  the  presump- 
tion that  it  continued  illegal,  where  neither  of 
them  knew  of  snch  divorce,  espedaliy  where 
BudL  reudraee  was  not  permanent, 

D^rtment  1. 

Aiveal  from  Superior  Couc^  Fierce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Administration  proceeding  on,  the  estate 
of  Alfred  Blodgett,  deceased.  Minnie  Blodg- 
ett  was  removed  as  administratrix  on  the 
petition  of  Mary  Blodgett.  and  J.  H.  Gordon 
appointed  administrator  de  bonis  non.  From 
an  order  dismissing  her  petition  fbr  a  new 
hearing,  Minnie  Blodgett  ajHteala.  Affirmed. 

Carroll  &  Stewart,  of  Tacoma,  for  appel- 
lant 

Jay  C.  Allen,  of  Seattle,  for  respondents. 

HOLCOMB,  a  J.  On  Mardi  29,  1917.  Al- 
fred Blodgett  died  at  Tacnma,  Wash.  He 
left  no  will,  and  on  April  17.  1917»  Oie  ap- 
pdlant claiming  to  be  the-  widow  (tf  the  de- 
ceased, was  appointed  adminirtratdx  <a  his 
estate.  On  Septonber  10,  1917.  tbe  mpwior 
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orart  ftir  Plecoe  oonnty,  upon  petition  ut  re- 
vondent  Mary  Blodgett,  motbu'  of  deceased, 
tnd  after  heerlng  npon  the  petitknif  entered 
&  memorandom  decUdoa,  finding  tbat  an;i^- 
lant  was  never  married  to  Alfred  Blodgett, 
tbat  at  the  time  appellant  <daims  they  were 
married  Alfred  Blodgett  was  the  legal  hns- 
band  of  one  Elsie  Conahan,  that  there  was 
no  evidence  that  Alfred  Blodgett  and  Elsie 
Conahan  were  erer  divorced,  that  appellant 
knew  that  Alfred  Blodgett  could  not  legally 
marry,  that  appellant  had  attempted  to  un- 
lawfully dispose  <jt  the  chief  asset  of  the  es- 
tate, and  that  It  became  the  duty  of  the 
court  to  remove  appellant  as  administratrix 
and  app<^t  some  person  In  her  place;  and 
the  court  thereupon  appointed  3.  H.  Gordon 
administrator  de  bonis  non. 

On  March  14,  1918,  appellant  filed  a  peti- 
tion for  new  hearing.  The  court,  on  April 
17,  1918,  sustained  demurrers  to  this  peti- 
tXon.  On  October  14.  1918,  appellant  filed  an 
amended  petition  tot  new  hearing.  On  Oc- 
tober IS,  1918,  the  court  sustained  demurrers 
of  Mary  Blodgett  and  J.  H.  Gordon,  admin- 
istrator de  bonis  non,  to  this  amended  peti- 
tion, and  on  January  26, 1919,  altered  an  or- 
der diamissing  the  amended  petition  for  a 
new  hearing. 

Passing  the  questions  raised  by  respond- 
enta  as  to  flie  rl^t  of  appelant  to  an  ap- 
peal, let  us  IngniTe  Into  the  allegations  of 
the  petition  and  amended  petition  for  a  new 
bearing.  It  appears  from  Quae  that  on 
April  5,  1895,  appellant  and  Alfred  Blodgett 
went  through  the  marriage  ceremony  as  con- 
tracting parties  at  Vancouver,  B.  O.  At 
thMt  time  Elsie  Conahan  was  the  living  nn- 
dlvorced  wife  of  Alfred  Blodgett.  Fnxn 
April  S,  1885,  to  the  time  of  the  death  cA 
Alfred  Blodgett,  appeUant  and  Alfred  Blodg- 
ett lived  together  as  husband  and  wife,  and 
held  themselves  oul  to  th»  world  as  such. 
Most  of  this  time  was  spent  in  the  state  of 
Washington,  although  for  approximately  12 
mtmths  of  It,  in  three  separate  periods,  they 
sojourned  In  the  state  of  New  Fork.  Ap- 
pellant alleges  that  subsequent  to  the  hear- 
ing and  the  order  removing  her  as  adminis- 
tratrix she  learned  that  the  state  of  Kew 
York  recognized  and  enforced  cranmon-law 
marriages.  She  also  alleges  that  subsequent 
to  her  removal  as  administratrix  she  learn- 
ed that  Male  Conahan,  in  1902,  stated  to 
acquaintances  that  she  was  and  claimed  to 
be  divorced  from  Alfred  Blodgett 

From  all  this  appellant  seeks  a  rehearing, 
on  the  theory,  as  we  Interpret  her  conten- 
tions, that,  granting  her  marriage  In  British 
Otdnmbla  was  void,  the  impediment  to  Al- 
fred Blodgett  entering  into  the  marrlnge  re- 
lation with  her  was  removed  in  1902,  when 
Ktsle  Conahan  was  divorced  from  him,  and 
when  appellant  and  Alfred  Blodgett,  after 
ld(S,  lived  in  the  atate  of  New  Tork  as  hus- 
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band  and  wife^  their  Motion  passed  from  a 
meretricious  to  a  meritorldus  one.  In  that 
they  became  common-law  husband  and  wife, 
and,  having  become  husband  and  wife  by 
common  law  in  the  state  (rf  New  Torfe,  upm 
their  return  to  this  state,  they  continued  in 
that  lawful  relation. 

There  is  no  allegation  that  subsequent  to 
1902,  when  the  impedlmait  to  the  marriage 
of  Alfred  Blodgett  to  appellant  was  removed, 
a  new  contract  of  marriage  was  4tered  into 
by  than.  On  April  6,  1895,  Alfred  Blodg- 
ett was  totally  incapable  of  entering  the 
marriage  relatitn  with  appellant  and  their 
rdatlon  was  merely  meretricious  and  un- 
lawful. The  auctions  of  appellant's 
amended  petition  negative  the  fact  that  ap- 
pellant, during  the  lifetime  of  Alfred  Blodg- 
ett bad  knowledge  of  the  ranoval  of  the 
Impediment  to  her  marriage  with  him. 
There  la  nothing  In  her  amended  petition  to 
show  that  he  had  such  knowledge.  If,  thai, 
neither  of  the  parties  were  aware  that  they 
could  lawfully  enter  Into  the  marriage  rela- 
tion, or,  expressing  It  differently,  If  both 
parties  b^ered  that  their  relation  could  not 
become  a  legal  one,  how  tben,  can  tUe  pre- 
sumption of  a  continuance  of  the  illicit  rela- 
tion be  overcome?  The  fact  that  they  could 
have  entered  Into  a  lawful  relation,  but  did 
not,  does  not  rebut  the  presnmption  of  a  coa- 
tinnanoe  ot  Illegality. 

The  mere  fact  that  ttie  parties,  at  one 
time  when  the  impedlmait  to  their  marriage 
may  have  been  removed,  Itved  In  a  state 
which  recognizes  common-law  marriages, 
does  not  change  their  relatlML  They  still 
looked  to  the  Ineffectual  ceremMiy  at  Van- 
couver as  the  beginning  of  their  relatkm, 
and  there  la  nothing  In  am;>ellanf  s  amended 
petition  to  Show  tiiat  they  considered  any 
other  m  a  new  beginnlns.  Besides,  fbtAt 
reeidrace  In  New  Toxk  was  not  alleged  to  be 
a  permanent  on^  bat  the  long^t  period  of 
snch  residence  was  4^  months.  In  this 
nepeet  the  case  la  tfmilar  to  the  caseof  Noi^ 
eroaa  t.  Norerom,  195  Mass.  425,  29  N.  B. 
606,  wherein  it  was  said : 

are  slow  to  bdiev«  that  acts  which  id 
Massachusetts  were  illicit  will  be  deemed  mat 
rimonial  merely  by  being  continued  withont  any 
new  sanction  by  residents  of  Massachusetts 
yrhQe  tcandently  across  Hia  state  line." 

The  case  before  ns  Is  stroi^r,  in  that  here 
the  record  shows  the  parties  knew  Qielr  rela- 
tion was  illicit  and  believed  it  was  Incapa- 
ble of  belDg  changed  Into  a  lawful  one.  We 
have  noted  the  cases  cited  by  appellant  hold- 
ing that  a  meretricious  relation  may  become 
matrimonial  by  the  conduct  of  the  parties, 
evincing  an  Intention  to  regard  each  other 
as  husband  aud  wife;  but  in  the  view  we 
t&ke  of  the  case  we  do  not  regard  thian  as 
having  any  bearing  on  the  questions  here  In- 
Tolved. . 
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The  order  of  the  superior  court,  dismiss- 
ing the  amended  petltlcn,  Is  affirmed. 

iSJTOHmjj,  PABKEB,  ll^CKINTOSH, 
and  BfAIN,  J  coocor. 


BOYD  T.  HDALT.    (No.  165B1.) 
(Supreme  ^vrt  of  WuldiigtoiL  Jan.  28, 1820.) 

LiBXL  ASD  SLAHDEB  «S>21— WOBDS  CHABOINO 
DETENDAHT  OB  HIS  CHUiDBBK  WITH  THBFZ 
8LANDEB0UB  IK    OOimOnOH    WITS  OTHICB 
UNQUAOK. 
To  Mj  that  defendant,  "or  his  kids,"  stole 
certain  articlee,  gave  plaintiff  a  right  of  action 
for  Blander,  notwithstanding  the  altematiTe 
language,  when  accompanied  by  the  farther 
statement  that  defendant  saw  part  of  the  stolen 
artldea  In  defendant's  bam,  and  waited  for  the 
other  artldei  to  show  up  before  harlng  him 
arrested. 

Department  Z 

Appeal  from  Superior  Court,  Snohmnlsh 
County;  Balph  O.  Bell,  Judge. 

Action  by  J.  M.  Boyd  against  Bart  Healy. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Coleman  &  Fogarty,  of  Everett,  for  appel- 
lant 

Wm.  Shelter,  of  Bverettf  and  O.  F.  Owk,  of 
Monroe  for  retoondent, 

BBIDOES,  J.  Bemondent  brought  this  ao> 
ti<m  to  recover  damages  of  the  appellant  be- 
cause of  an  all^^  slander.  The  complaint 
alleged  that  the  appellant  ^oke  of  and  coa- 
cemlng  the  respondent  to  one  11  H.  T^Hln 
as  follows: 

"Boyd,  or  bis  Uds,  stole  200  pounds  of  log- 
ging chains  and  a  bar  of  2-lnch  steel  and  a 
wagon  jack  and  some  other  thhigs  from  me. 
I  saw  tiie  bar  of  ated  and  the  wagon  Jack  in 
Boyd's  barn,  and  was  waiting  for  the  other 
things  to  show  op  before  I  had  him  arrested, 
but  while  I  was  waiting  for  the  other  things 
to  show  up  the  bar  of  steel  and  wagon  jack  dis- 
appeared." 

A  donurrer  to  the  complaint  was  oreiv 
ruled.  The  case  was  tried  to  the  court  with- 
out  a  jury.  'Ebeie  was  a  judgment  tor  re- 
spondent for  $100,  from  which  judgmoit  this 
appeal  Is  taken. 

The  appellant  first  contends  ^t  the  com- 
plaint failed  to  state  a  cause  of  action  and 
that  hia  demurrer  thereto  should  have  been 
sustained.  His  argument  Is  that  the  spoken 
words  did  not  spedflcally  or  sufficiently  point 
out  respondent,  Boyd,  as  b^ng  the  one 
charged  with  the  stealing.  If  the  words 
"Boyd,  or  bis  kids,  stole  200  pounds  of  log- 
ging chains  and  a  bar  of  2-lnch  sted  and  a 


wagcn  Ja<A  from  me,**  had  alone  been  used, 
thai  a  somewhat  dlfferrat  Question  would 
arise  than  that  befwe  us.  But  it  is  diarged 
that  the  appellant  said  he  saw  the  stolen  artl- 
des  In  the  respondent's  bam  and  that  be  in- 
tended to  have  him  arrested.  It  Is  plain, 
therefore,  that  the  appellant,  In  using  the 
words  mentioned  In  the  complaint.  Intended 
to  and  did  diarge  the  respondent  with  the 
theft,  and  consequoitly  the  trial  court  was 
correct  In  ovOTruling  the  demurrer. 

The  appellant  further  contends  tbat  the 
testimony  does  not  justify  the  judgment. 
The  court  found  from  the  testtmcmy  that  the 
aK>elIant  had  spoken  of  and  concerning  the 
re^udent  practically  the  words  recited  in 
the  complaint.  Substantially  the  same  argu- 
ment is  made  against  the  suffidoicy  of  the 
evidence  as  Is  made  against  the  sufficiency 
of  the  complalnL  What  we  have  said  con- 
cerning the  sufficiency  of  the  onnplaint  Is 
aivUcaUe  to  the  suffidency  of  the  evidence^ 
It  is  oar  opinion  that  It  was  amiOy  gufllr- 
dent 

Both  appellant  and  respwdent  dte  many 
cases  Involving  charges  against  a  dass  of 
people,  or  against  a  family,  or  several  me- 
ters of  a  family.  We  do  not  find  It  neces- 
sary to  enter  this  brandi  of  the  discasslon. 
We  think  there  was  amply  suffident  said  by 
the  appellant  to  show  that  he  spedflcally 
charged  the  respondent  with  theft. 

The  Judgmoit  Is  afOnned. 

HOLGOMB,  O.  J.,  and  PULLEBTON,  TOD- 
MAN,  and  MOUNT.  JJ.,  ooncor. 


NATIONAL  BANK  OF  COMMERCE  OF  SE- 
ATTLE V.  SEATTLE  NAT.  BANK. 
(No.  1M61.) 

(Supreme  Court  of  Washiogton.   Jan.  7,  1920.) 

1.  Bills  aud  hotes  ^b70,  TT—Pathxht  bt 
bank  of  check  includbs  acobftahck; 
kffkot  or  acckftanck  as  adiossion. 

Payment  1?  bank  of  a  check  drawn  on  it 
indndes  acceptance,  making  applicable  Rem. 
Code  1916,  H  8453,  3575,  as  to  effect  of  ac- 
ceptance aa  admitting  capadty  and  auUwiity  of 
drawer  and  the  payee's  existence  and  capadty  to 
Indorse. 

2.  BaITKS  ANn  BAHKIITO  «a»140— RlQHT  QT 
OOTIBNiaKT  DEFOSITAST  TO  BECOTXB  VBOX 
ANOTHEB  BANK  TBE  AUOUnT  Or  IBAlTDU- 
LENT  CHECKS  Or  OOTBBNVEUT  AOEKT. 

Where  the  amount  of  authorized  government 
disbursing  agent's  checks  drawn  against  gov 
eroment  fonds  deposited  with  a  government  de- 
positary were  paid  by  the  depositary  to  an- 
other bank,  in  wtiich  the  checks  had  been  de- 
posited by  such  agent  in  bis  account  under  a 
fictitious  name,  he  having  made  the  checks  pay- 
able to  fictitious  iMiyees  and  forged  their  in- 
dorsements, and  the  depositary  was  compelled 
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to  par  tht  Kovenimeiit  the  amoont  of  ench 
wTtrngful  jMtyinents,  It  could  not  recover  the 
amount  tfaeroof  from  sodi  other  bank ;  the 
ayest  bdng  iiucdTent,  and  the  depositarr  be- 
btg  charged  with  notice  of  the  limitations  of 
the  asen^s  aathority  nnder  Bev.  St.  U.  9.  { 
5153  (0.  S.  Comp.  St  J  96dl),  and  regulation 
of  the  SeeretajT  of  die  Treaaary,  requiring  no- 
tation of  object  or  purpose  on  check*  of  public 
dMnnriiir  officer,  to  whIA  tetnlationa  about 
half  the  diecka  did  not  conform,  and  audi  other 
bank  not  kavlnff  been  notified  by  depositary 
bank  of  vice  in  Uie  die^  until  lonf  after  their 
payment  and  not  haTinc  Ita^  been  netffgent. 

3.  Bzcxa  Ain>  motbh  €s»174— Hftbct  of  pat- 

HSHT  A0  OANCELINQ  irEOOTIABUB  CHABACm 
or  CTBCK  AB  USPEOTB  ntDOBSn's  WABBAH- 
TIBS:  **HOLDKB." 

Aa  respects  right  of  drawee  bank  to  recover 
from  another  bank  the  amount  of  fraudulently 
Indorsed  x^eeks  drawn  on  and  paid  by  drawee 
bank,  Ron.  Code  1915,  S  S457,  aa  to  indorser's 
warranties  to  "all  subseqaent  hi^dera  in  due 
coozw^  Is  inappUoahl^  tor  "b.M.«^  refers  to 
one  wbo  baa  taken  the  instrument  as  it  passes 
alwnc  in  the  coarse  of  n^tlation  towards  the 
drawee*  end  not  to  the  drawee,  who,  on  the  ac- 
oq>tance  and  pajrment  of  the  instrument,  stripe 
It  of  all  negotiability,  and  reduces  it  to  a  mere 
Toncher  or  proof  of  payment 

[Ed.  Note.— For  other  deflnitiona,  see  Words 
and  nirases,  First  and  Sectnid  Series,  Holder.] 

4.  JuDomm  ^a>682— Puznnn  nor  xoax- 

OLf«D  BT  ADTKBSB  JXTDOIIKKT  IX  AOnON 
TBOUGH  DKncnPAITT  TERDBBED  VEnVBX 
THKBKin. 

Where  a  federal  ^borsinK  agent  drew 
checks  on  government  funds  depoelted  In  plain- 
tiff bank,  to  fictitious  payees,  forged  their  In- 
dorsements, indoned  and  deposited  them  to  his 
credit  under  a  fictitious  name  in  defendant  bank, 
which  recelTed  payment  thereof  from  plaintiff, 
a  judgment  for  tiw  Udted  States  for  tlie  de- 
posit against  i^atntUC  does  not  foredoee  defend- 
ant in  ideiBtifl*8  aelifHi  against  defendant, 
though  it  was  advised  of  and  tendered  the  de- 
fense in  the  government  action. 

En  Banc. 

Appeal  from  Buperior  Court,  King  Oonnty; 
Uari<m  Edwarda*  Judge  pro  tern. 

Action  by  the  NttkMuU  Bank  of  Oommeroe 
of  Seattle  against  tin  Seattle  Natlmal  Bank. 
Judgmmt  for  plalntlfl,  and  defendant  ap- 
peals. Beversed,  with  directions  to  enter 
Judgment  for  defendant 

Baosman  &  Oldham  and  W.  Ik  NoaBaman, 
all  of  Seattle,  for  appellant 

Kerr  &  MoCk)rd  and  Stcvhoi  T.  Garey,  .all 
of  Seattle,  for  respondent 

MITGHELL,  3.  Both  of  the  parties  to  this 
action  are  national  banks  engaged  In  busi- 
ness In  the  dty  of  Seattle.  During  the  years 
1907,  1908,  and  1009,  one  H.  P.  McCoy  was 
an  eKaminer  of  surveys  and  q)ectal  disburs- 
ing acent  for  the  United  States  government 
acting  under  the  directions  of  the  Interior 


Department.   While  McOoy  was  thus  enk- 

ployed,  the  United  States  caused  to  he  de> 
posited,  from  time  to  time,  with  the  National 
Bank  of  Commerce  considerable  sums  oi 
mcmey  to  his  credit  to  be  used  soldy  for  pay- 
ing expenses  he  was  authorised  to  Incur  in 
his  services  to  the  general  government  as 
sudti  examiner  et  sumys-and  q>ecial  dis- 
bursing agent  The  d^Toetts  were  made  with 
the  plaintitt  as  a  government  depositary  in 
accordance  with  the  laws  of  Congreas  and 
the  regulations  of  the  Treasury  D^MUtmenl 
relating  to  au<^  deposits  and  the  disburse- 
ments thereof.  From  time  to  time  during  the 
yean  mentioned.  McCoy  drew  ft^udulmt 
cliecka  ou  the  depositary  bank,  a^regating 
an  amount  laigely  In  excess  of  those  to  whldi 
this  action  relates,  payable  to  flctltlous 
payees,  forged  the  indorsements  of  such 
payees  upon  the  diecks,  and  procured  from 
various  banks  for  his  own  use  the  amotmts 
of  BUdi  checis,  Including  the  sum  of  f 13,609.- 
37  from  the  defendant.  After  the  issuance  of 
such  cliec^s  from  time  to  time,  they  were 
presented  to  and  paid  by  the  plaintiff  with- 
out any  authority  from  fhe  United  States, 
and  charged  against  the  public  funds  on  de- 
posit to  the  credit  of  McCoy.  The  f^uds 
and  forgeries  being  discovered  by  the  United 
States,  suit  was  brought  by  it  to  recover  the 
total  amount  of  sudi  deposits  thus  iMid  out 
by  the  National  Bank  of  Commerce^  That 
suit  was  suocessfuL  United  States  v.  Na- 
ticmal  Bank  of  CMumerce,  205  Fed.  433.  123 
C.  C.  A.  501;  National  Bank  of  Commerce  v. 
United  States,  224  Fed.  679,  140  a  C.  A.  219. 
The  National  Bank  of  Commerce,  having 
satisfied  that  Judgment  instituted  the  pres- 
ent action  to  recover  from  fhe  defendant  the 
amount  of  those  fraudulent  checks,  135  In 
number,  that  passed  through  the  defendant 
bank,  together  with  interest  The  cause  was 
tried  by  the  court  without  a  Jury,  and 
suited  in  a  Judgm^t  in  favor  ct  the  plain- 
tiff as  demanded  in  the  comidalnt  Defend- 
ant has  appealed. 

All  of  the  185  <tfiedEB  involved  were  fraud- 
ulently drawn  on  reepondent  They  passed 
through  appellant's  bank  from  June  80^  1908^ 
to  S^ember  4,  1900,  a  portion  every  montii, 
exc^t  October,  1908,  and  F^ruary  and 
Hardi,  1909.  Badi  of  the  diecks  was  actual- 
ly signed  by  M.  P.  McCoy,  as  maker,  to  which 
signature  he  attached  the  description  "Bxr. 
Surveys  &  S.  D.  A.,"  and  approximately  one- 
half  of  them  (about  evenly  distributed 
throu^  the  wb<de  period  of  time)  did  not 
bear  any  notation  of  the  object  or  porpose 
for  whlcb  th^  w»e  drawn.  Upon  focglng 
the  payees*  names  as  indorsers,  McOoy  then 
indorsed  the  name  "F.  M.  Clark"  and  deposit' 
ed  the  checks  to  his  credit  as  F.  M.  Clark, 
with  ai^Uant  that  knew  him  by  that  name 
<»ily.  Tbo  checks  as  received  by  appellant 
were  promptly  passed  on  throuf^  the  clear- 
ing house  association  and  prmnptly  paid  by 
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leepondeat,  mnd,  as  already  etated.  c^rged 
by  It  against  the  United  States  deposit  Be- 
spwdent  dalms  It  knew  nothing  of  the  In* 
flrmlty  In  the  chec^  nntll  It  received  notice 
to  that  effect  from  the  United  States  district 
attorney  on  Man^  10,  1910.  Nor  did  appeL- 
lant  have  notice  thereof  until  It  In  turn 
promptly  rec^ved  from  respondent  a  copiy  of 
the  notice  firom  Che  United  States  district  at* 
tomey. 

[1]  By  section  186  of  the  Negotiable  In- 
Btrumraits  Law  (section  3575,  Bern.  Code),  a 
<dieck  is  declared  to  be  a  bill  of  exdiange 
drawn  on  a  bank,  payable  on  demand.  Sec- 
tion 62  of  the  same  law  CuctUm  8468,  Bon. 
Code)  provides; 

"The  acceptor  by  accepting  the  Instmment 
engages  tbat  he  will  pay  it  according  to  the 
tenor  of  his  acceptance ;  and  admits— 

"1.  The  exiatcoce  of  the  drawer,  the  gonnine- 
neaa  of  hia  aisnature,  and  his  capadty  and  ao- 
thorit7  to  draw  the  ioatrnment;  and 

"2.  The  exlfltenee  of  the  payee  and  his  then 
capadty  to  indorse." 

If  respondent  Is  allowed  to  prevail  In  this 
,  acthm  it  must  do  so  In  splte  of  the  very 
things  the  statute  says  It  admlta,  viz.:  (a) 
The  CTlstence  of  the  drawer,  the  genuineness 
of  bis  signature  (neither  In  dispute  here), 
and  his  capacity  and  authority '  to  draw  the 
Instrument;  and  tb)  the  existence  of  the 
payee  and  bis  th«i  capacity  to  Indorse.  Cer- 
tainly, If  sach  admissions  Imposed  by  the 
I  statute  apply  In  the  case  of  mete  acceptance, 
necessarily  they  must  apply  in  the  case  of 
honoring  by  actual  payment,  Inasmudi  as 
payment  Includes  acceptance.  First  National 
Bank  v.  Bank  of  Cottage  Grove,  50  Or.  388, 
117  Pac.  293;  National  Bank  of  Bolla  v. 
First  NaL  Bank  of  Salem,  141  Mo.  App.  719, 
125  S.  W.  513 ;  Bank  of  Indian  Territory  v. 
First  Nat.  Bank,  109  Mo.  App.  865,  83  8.  W. 
637  Neal  v.  C!M)um,  92  Me.  1S9,  42  AtL  848, 
69  Am.  St  Bep.  495. 

[2]  On  the  other  hand,  It  Is  Insisted,  not- 
withstanding the  plain  provisions  of  the  law, 
Oiat  the  case  of  Canadian  Bank  of  Commerce 
T.  Bingham,  twice  before  this  court,  and  re- 
ported In  30  Wash.  484,  71  Pac.  43,  60  L.  R. 
A.  056,  and  46  Wash.  657.  91  Paa  185,  Is  au- 
thority to  the  ciHitrary.  Cwidderation  Is 
here  glvai  to  that  case  only  to  ascertain  if 
Its  doctrine  Is  applicable  to  the  present  case. 
That  was  a  case  In  which  seven  checks  were 
forged ;  that  Is,  the  name  of  the  drawer  was 
forged  to  all  of  them.  They  were  passed 
through  Bingham's  private  bank  on  to  the 
drawee  and  paid  by  It.  Shortly,  upon  dis- 
covery of  the  forgeries,  the  drawee  bank  sued 
Bingham  upon  his  Indorsement  A  demurrer 
was  sustained  to  the  complaint,  and  the  rul- 
ing reversed  In  the  first  report  of  the  case. 
Afterwards,  upon  trial  plaintiff  prevailed, 
and  on  appeal  the  Judgment  was  afUrmed. 
The  complaint  alleged  innocence  and  good 
faith  <m  the  part  of  plaintiff,  and  further  al- 
lied, not  only  ffeneral,  but  apedflc,  acts  of 
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negligence  on  the  part  of  Bingham,  to  the 
^fect  that  he  failed  and  neglected  to  have 
the  tiold«r  and  the  persoi  In  whose  posses- 
sion the  dieck  was  at  Oie  time  of  presenta- 
tion to  blm  for  payment  properly  Identilied, 
or  Identified  at  all,  and  that,  had  he  used  any 
care  or  caution,  he  would  have  easily  dis- 
covered the  forgeries.  In  discussing  the  com- 
plaint the  court  specifically  stated  that  Bing- 
ham relied  up<Na  the  general  doctrine  that 
the  drawee  bank  to  boiuid  to  know  the  signa- 
ture of  its  own  d^Kwltor,  and  most  at  its  own 
risk  detect  a  tmgerj  before  paying  the  clie<^. 
It  was  also  stated  that  the  drawee  bank  con- 
ceded the  general  rul^  but  contended  for  an 
exception,  sostained  by  the  court  In  tlie  i^in- 
lon,  viz.: 

"That  if  It  appears  that  the  one  to  whom 
payment  was  made  was  not  an  innocent  sufferer, 
bat  was  guilty  of  negli^nce  In  not  doing  somc- 
thiufc  which  plain  duty  demanded,  and  which,  if 
it  had  been  done,  no  losa  would  have  been  en- 
tailed upon  any  one.  he  is  not  entitled  to  retaiu 
the  moneys  pal^  through  a  mistake  on  Uie  part 
of  the  drawee  &mk.** 

The'  court  disposed  of  the  matter  Just  as 
couns^  presented  it,  np<ni  the  tetiOi  of  tlw 
general  doctrine'  without  any  reference  to 
the  statute  law.  That  dedslon  settled  the 
law  ot  the  case;  it  was  so  stated  In  the 
second  decision.  At  the  trial  of  Uiat  case  it 
appeared  that  the  tfhedcs  were  Ibrgerles ;  that 
as  to  one  of  Qiem  the  Bli^ham  bank  to<^  it 
from  some  one  whom  none,  of  Its  officers 
could  recall  and  cashed  it  upm  Its  being 
Indorsed  In  the  name  of  the  payee,  a  person 
known  to  warn  (rf  the  <^cer8  of  Qie  bank, 
nor  to  any  of  the  officers  of  the  company 
whose  name  had  been  forged  aa  maker  of 
the  check;  while  as  to  the  other  six  checks 
they  were  jvesraited  to  the  Bingham  tank  by 
various  business  men  who  had  taken  them 
In  the  oonrse  of  trade.  The  court  found  both 
bantai  had  acted  n^UgcaiOy,  but  gaxe  Judg- 
ment i^lnst  Bingham  tipon  his  Indorsement, 
upon  the  theory.  It  seems,  that  In  addition 
to  his  n^llgence  it'  did  not  a]H>ear  from  the 
pleadings  and  evidence  In  the  case  tbat  he 
had  suffered  ony  loss  by  reason  of  the  d^ay 
or  negligence  of  the  drawee  tuuik. 

The  present  cue  Is  different  fr<»n  ttiat  case 
in  many  iFtfit»p*M  respecte.  Here  M.  P. 
McCoy,  who  committed  all  the  fraud,  has  at 
all  sudt  times  been,  and  is.  Insolvent  Be- 
sides, as  was  said  in  the  case  of  'United  States 
V.  National  Bank  of  Commerce,  205  Fed.  433. 
123  C.  C.  A.  501,  referring  to  these  same 
fraudulent  checks  of  McCoy's : 

"The  defendant  bank,  as  a  national  d^poeiury, 
was  diargeable  with  notice  of  the  limitationa  of 
McGoy^s  authority  to  check  out  the  public  mon- 
ey deposited  with  it  Section  5153  of  the  Re^ 
vised  Statutes  (U.  S.  Oomp.  St  1901,  p.  3465) 
provides :  'All  national  banking  associations, 
desi^ated  for  tbat  purpose  by  the  Secretary  of 
the  Treasury,  shall  be  depoaltaTiea  of  pnbUe 
numey  *  •  *  under  such  regulatiims  as  may 
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be  preMribed  hj  SacretaJT.'  One  of  th« 
r^ulatiotts  promnlgated  by  the  Secretary  of  the 
Treflsury  on  April  Id^  190S  <I>ei)artineiit  Cir- 
eolar  No.  49,  8  pzovide* :  'II  the  object  or 
piupot  for  wUdi  uty  check  of  a  public  dbborft- 
ing  oiBeor  la  dnwii  Is  not  stated  thcsem,  as 
required  br  departmental  re^nlatioiu,  or  If  any 
reason  exists  for  suspectiDs  &aud,  the  office  or 
bank  on  which  soob  check  is  drawn  will  refose 
its  pajmant.*" 

As  already  noticed,  reepondent,  wholly  neg- 
lectful of  the  law  and  the  r^ulatlons  of  the 
Treasury  Department,  permitted  a  stream  of 
checks,  nearly  half  of  vti(ii  omtained  no 
notation  as  to  their  object  or  purpose,  to  pass 
throngh  appellant  bank  for  a  period  of  nearly 
two  years,  without  any  caatlon  or  sugges- 
tion that  any  of  them  were  not  regular  on 
th^r  faces  as  to  the  posItlTe  requirements  of 
the  law  and  department  regulations.  Ap- 
pellant fcnew  notlilng  about  the  regulations, 
nor  did  It  hare  any  information  as  to  the 
meaning  of  the  designation,  "Bxr.  Surras 
and  S.  D.  A.,"  written  under  McCcqt's  signa- 
ture on  the  chedM.  It  ftirther  appean  duiv 
log  the  wh<de  period  of  the  account  wlfli  ap- 
pellant oomprislng  Qw  186  ctaedo^  BleUoy 
(who  dealt  with  It  In  ttie  name  of  F.  M. 
Clar^  never  ieeeWed  a^  cash,  but  treated 
It  as  ft  diecMng  account  in  sndk  a  way  that 
he  alwftTB  liad  a  lubitantlal  tMdance  to  his 
credit  10  that  at  most  any  tbns  within  the 
pnlod.  If  reapcmdeiit  bad,  wiUUn  a  mak.  ox 
10  days  after  receiving  any  sue*  cbedE,  called 
appeDant^s  attaitl<m  to  irregularittos  on  the 
tajoe  of  tbB  diec^  measured  tbe  Treasury 
D^MTtment  recnlattons,  aivdlant  oould  taave 
seastmaUy  protected  Itself  against  loss,  be- 
BldcB  being  put  upon  inquiry  generally  in  its 
deallnss  with  McCoy. 

McC^y  fbxsed  the  payeen^  names  In  band- 
wrttliUps  as  TsMed  as  the  number  of  suCh 
payees,  diqdlcatlng  ttie  handwritings  for  each 
nam^  whoi  used  <tftener  -than  once,  with  sudi 
deramess  as  to  escape  detection  at  13ie  hands 
ot  the  ofBo^  oiT  both  banks,  and  thcai  in- 
dorsed them  as  F.  M.  dark,  In  whldi  name 
he  transacted  all  his  business  wlQi  appellant 
It  Is  contCTded  appellant  was  concIuslTely  at 
fault  for  Its  mistake  as  to  the  identity  of 
Clark.  The  real  vice  in  the  checks  was  the 
fictitious  payees,  as  to  whom,  by  the  terms  ot 
the  statute,  respond^t  admitted  their  exist- 
ence and  their  capacity  to  indorse,  by  its  act 
of  accepting  and  paying  the  checka  There 
VIS  nothing  susidcious  about  the  way  in 
which  appellant  became  acquainted  and 
transacted  business  with  M.  P.  McCoy  as 
P.  M.  CAark.  He  went  to  Seattle  a  stranger 
In  November,  1907.  On  November  18th  he 
Altered  the  bank  to  open  an  account,  gave 
the  name  of  F.  Clark,  and  signed  an 
Identification  card  as  such.  At  the  time  he 
ttad  a  '*0.  H."  certificate  for  $100  and  'A 
cbec^  for  $500,  nether  of  which  is  involved 
in  these  frauduloit  transaetlons,  deposited 
Oiem  with  the  bank,  informing  it  he  did  not 
want  the  monqr,  but  only  wanted  the  papor 


coUeeted,  so  he  could  diecfc  on  it  later.  The 
coUectltms  were  made^  and  Qierwfter  other 
d^WEits  were  made  by  him  down  to  January 
18,  1918,  the  total  amounting  to  $1,932.35, 
against  which  he  drew  checks  from  November 
25,  1907,  to  February  27,  1908.  when  the  ac- 
count was  closed.  The  account  remained 
closed  until  June  30,  1908,  whrai  he  com- 
menced a  new  account,  involving  these  135 
fraudulent  chedis,  in  the  same  name  as  that 
by  which  he  was  already  known  to  tiie  bank 
for  three  mmths,  during  whldi  time  he  did 
business  with  it — in  a  false  name.  It  is  true, 
but  that  was  ImmaterlaL  The  name  he  used 
was  sufficient  to  serve  Its  purpose  of  Identify- 
ing the  perstm  with  whom  the  appellant  was 
dealing ;  and  it  is  to  be  noticed  that,  xvbxia 
be  c^)ened  bJs  last  account,  he  desired  no 
cash,  and  always  maintained  a  substantial 
balance  until  his  final  check  on  September 
7,  1909.  It  presents  a  different  situation 
fr<»n  that  In  the  case  of  Canadian  Bank  of 
Commerce  v.  Bingham,  supra,  where  a  fraud- 
ulent Indorser,  unknown  as  to  his  person  and 
name,  demanded  and  immediately  received 
payment  on  passing  the  forged  checks,  while 
In  the  present  <»se  Clark,  known  to  appel- 
lant as  such  by  a  former  course  of  apparently 
legitimate  dealing,  received  no  payment  from 
appellant,  except  by  his  checl£S,  drawn  days 
after  the  several  deposits  were  made,  and 
days  after  the  fraudulent  dtedu  had  passed 
on  to,  and  been  accepted  and  paid  by,  re- 
spondent. Oliere  Is  no  evidence  nor  are  we 
cognisant  of  any  reason,  wbidL  required  ap- 
p^lan'^  at  the  time  of  <H?ailng  tlie  seccnd  ac- 
count, or  at  any  other  time,  to  conduct  an 
ezaminatlcm  to  asonrtain  If  Claik  was  Clai^, 
or  if  he  was  McCoy,  else  be  charged  with 
negligence.  He  customarily  aiH?eared  In  per- 
BOi  at  the  bank  In  making  d^oslts,  and  there 
seems  to  have  been  nothing  suq^ldons  about 
bis  conduct  with  the  bank  and  Its  officers. 

Counsel  for  appellant  urge  uptm  our  con- 
sideration the  alleged  violation  of  the  clear- 
ing house  rule  requiring  "not  good"  checks  to 
be  returned  within  24  hours,  Saturdays  ex- 
cepted. But  we  do  not  discuss  the  rule,  be- 
cause, Independent  of  It,  If  applicaWe  here, 
respondent  is  bound  Just  as  much  without  it, 
In  this  case,  because  it  kept  the  checks  with- 
out notice  of  any  kind  to  appellant  until  long 
after  all  the  transactions  had  taken  place. 

[3]  Both  banks  were  members  of  the  Seat- 
tle clearing  house,  the  object  of  which,  fis 
respondent  states,  is  to  facilitate  and  effect 
at  <me  place  dally  exchanges  between  the 
member  banka  Reliance  is  bad  by  respond- 
ent upon  a  portlMi  of  article  14  of  the  Arti- 
cles of  the  Association  of  Seattle  Clearing 
House  and  a  portion  of  one  of  Its  rules.  The 
iwrtlon  of  article  14  relied  on  relates  to  all 
items  passing  through  the  clearing  house,  and 
requires  them  to  have  the  written  or  stamped 
indorsements,  in  a  certain  designated  form, 
of  the  bank  passing  them,  and  then  specifical- 
ly provides: 
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"TbB  buk  ndng  each  gtrnmp  thereby  makM 
itself  mvandUa  tor  all  Items  so  ■tamped  by 
it,  the  nme  u  U  its  Indmanant  hull  beeil  writ- 
ten thereon." 

Likewise  tbe  portl<«i  of  the  rule  of  the 
clearing  house  referred  to  deals  with  the  use 
of  the  stamp  upon  negotiable  papw  for  clear- 
ance by  membm  of  tbe  aasodAtloa,  state* 
the  purpose  and  effect  oC  tbe  um  of  the 
atamp,  and  says: 

"It  il  the  intention  of  thia  reKdntion  to  give  to 
indoraanenta  1^  the  O.  H.  stamp  13»  effect  of 
a  written  IndoraemeDt.** 

ntat  la,  It  is  tmt  tbe  equivalent  of  tbe 
obligation  Imposed  by  the  statute  upon  t2ie 
passing  bank.  Section  86  of  the  K^tlable 
Instruments  Law  (iwctlon  d46T,  Bern.  Code), 
provides: 

"Every  indoraer  who  indorses  without  qualifi- 
cation, warrants  to  all  subsequent  haLdera  in 
due  course— 

"1.  The  matters  and  things  mentioned  In  aub- 
divUona  1,  2  and  8  <tf  the  next  preceding  sec- 
tion; and 

"2.  That  tbe  InstnuuBt  la  at  the  time  of  tus 
indorsement  valid  and  subdatlng. 

"And,  in  addition,  be  engages  that  on  due 
presentment,  it  shall  be  accepted  or  paid,  or 
both,  as  the  case  may  be,  according  to  its  ten- 
or, and  that  if  it  be  dishonored,  and  the  neces- 
sary proceedings  on  dishonor  be  dniy  taken,  he 
will  pay  tbe  amount  thereof  to  the  holder,  or  to 
any  subsequent  indoraet  who  may  be  compelled 
to  pay  it" 

It  la  (Avlous,  however,  the  stetute  Is  not  In- 
tended to  define  any  obl^tioa  or  llahllUy  to 
tbe  drawee,  who,  as  already  noticed,  by  the 
temu  of  aectlon  62  of  the  Negotiable  Instru- 
ments Law,  upw  acceptance,  and  hence  upon 
paymait,  admits  tbe  capacity  and  authoiit?  of 
the  drawer  to  draw  the  instrument  and  tlie 
exlstoice  of  the  payee  and  his  tbeo  capacity 
to  Indorse.  Hiat  the  rule  aa  to  the  contract 
of  Indorsement  announced  in  section  66  ol 
the  act  does  not  nm  In  Cavor  of  tbe  drawee 
but  only  to  smne  Intwmedlate  party,  la  also 
established  by  Ow  unnumbered  do^ng  para- 
graph of  tbe  section  In  enumerating  the  un- 
dertakings m  oigagementa  made  by  the  In- 
dorse ofran  which  any  subsequent  Indoraer 
may  rely  whoi  the  instrument  is  presented 
to  the  party  upon  whom  It  is  drftwn;  and  also 
ttx  the  further  reason  that  tbe  statute  posi- 
tively limits  its  soqte  "to  all  subsequent 
holdoa  in  doe  course."  "Header"  ref^  to 
one  who  has  taken  the  Inatrumwt  as  it 
passes  al<mg  in  the  course  of  negotiation 
towards  the  drawee,  and  not  tlie  latter,  who 
upon  the  acceptance  and  paym«it  of  tUe  in- 
strumrait  thereby  strips  It  of  aU  negotiability 
and  reduces  it  to  a  mere  voucner  or  proof  of 
payment  This  rule  la  clearly  stated  in  the 
case  of  First  National  Bank  v.  Bank  of  Cot- 
tage Grove,  supra,  as  f<dh)ws: 


"When  Oe  drfendaat  bonk.  lAieh  wasa  hold< 
ar  la  dna  conrae,  presented  theae  diedts  to  the 
plaintiff  bank,  ttie  drawee,  and  they  were  hon- 
ored, accepted,  and  paid,  the  prior  indorsera 
were  thereby  discharged  from  fartiier  liability. 
The  che<^  when  so  paid  had  run  their  course ; 
they  were  no  longer  cbe^s  within  tbe  meaning 
of  the  negotiaMe  instrumenta  law,  but  only  can- 
celed vouchers ;  and  the  plaintiff  was  not  a 
holder  hereof  in  due  course.  St  Louis  Bank 
V.  Qerman-Ameriean  Bank,  148  Mo.  App.  21, 
127  S.  W.  434;  Rivendde  Bank  v.  Shenandoah 
Bank.  74  ITed.  276.  20  a  C.  A.  181 ;  Neal  v. 
Oobum,  92  Me.  139,  42  Aa  848,  69  Am.  St 
Rep.  496;  Fanners'  &  Max;hants'  Bank  v. 
Rutherford  Bank,  llfi  Tenn.  64.  88  S.  W.  939, 
112  Am.  St  Bep.  817." 

[4]  Nor  Is  respondeit's  contention  triable 
that  appelant  Is  foretdosed  by  tbe  Judgmait 
of  the  United  States  against  it  It  is  true 
that  when  ttiat  suit  was  brou^kt  respondent 
promptly  advised  the  appellant  thereof  and 
tendoed  the  defense  to  It  The  offer  was 
declined.  The  appellant  was  nnder  no  legal 
oUigati<xi  in  the  loenilses,  and  boioe  In  no 
way  est<4;>ped  ar  otnidaded  bj  tbe  Judsmeut 
in  Chat  case. 

Reversed,  with  directicms  to  enter  Judg- 
ment in  ferot  of  the  aiq^dlant 

HOLOOMB.  a  J.,  and  MOUNT.  TOLMAN, 
PABRflB,  BBIDGBS,  MACKINTOSH,  MAIN, 
and  rULLBBTON,  JJ.,  oonenr. 


DONAHUD  V.  HAgiTAMP  at  vau  (No.  1S474J 

(Supreme  Court  of  Washington.  Jan.  20^  1920.) 

L  TXNDOB  AUD  FUaCHAaKB  <s92SlClf^Pua- 
OHASER  IB  CHABGID  WITH  NOTICK  OT  OLUHS 
UHDBB  BBOOEDID  OONTEAOT  OF  AOBNCT. 

Where  defendant  employed  pUintiff  aa  agent 
in  purchasing  timber  land  under  an  agreement 
to  share  the  profits  and  losses,  and  phUntiff  re- 
corded the  contract  with  a  certified  list  of  the 
land  purchased  tiierennder,  a  purdtaser  from 
defendant  was  diarged  with  notlee  of  plaintiff's 
claim  of  interest  In  tlie  land. 

2.  Kqmnr  «S966^)— OonvKYAnoc  bt  paxncx- 

PAL  OF  LAKD  XR  WHICH  AGEHT  WAS  IN  TIB- 
BBIXD  NOI  BUGS  riAUD  AS  DBFEAIBD  PBATXB 
FOB  EqUXTABU  BKLIEF. 

Where  plaintiff  was  em^oyed  by  defendant 
as  agent  to  purchase  timber  lands  for  a  share  of 
the  profits,  and  plaintiff  recorded  his  contract, 
defendant's  conveyance  of  the  lands  purchasod 
to  a  corporation  organized  by  members  of  his 
family  at  a  time  when  he  was  in  poor  health, 
and  thought  any  further  opportunity  for  profit 
bad  ceased,  waa  not  fraud,  defeating  hia  prayer 
for  a  sale  of  the  land  under  tlie  direction  of  the 
court  and  aa  accounting,  in  answer  to  plain- 
tUTa  suit  to  compel  a  reconveyance. 


>FOr  oUier  cases  see  sams  tople  and  KBT-NUMSBS  la  all  ICfv-Numbwed  DtsMts  and  Indsaei 
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&  JOniT  AJVMl'UlUa  <=S»1  —  ABBANOnCKHT 
FOB   FtTSCHABB  AMD  BAU  0V  UHDS  COR- 
BIBTTBD    AS  JOISt   TSHTUlll  BATBIB  THAN 
FABTNKBSHIP. 
An  arrangement,  wberebj  plaintiff  was  to 
purdiaBe  timber  lands  as  defendant's  agent,  and 
tbe  profits  and  Ioskb  were  to  be  shared,  was 
more  nearly  a  joint  adventare  than  a  partner- 
■hip,  where  plf^^llt^*f  could  not  bind  defendant 
to  any  purchase  or  side  wlthont  defendant's  au- 
thority in  eadi  specific  transaction. 

4.  JoXIfT  ADTBHTUBB8  «sa6(l>— JVDICIAI,  BALK 
10  WIND  ioan  ADVSNTnBB  DBNIBD  TO 
KHAB£C  PASTT  TO  DI8FOU  OF  PBOPEBTT  AT 
A  PROFrr. 

Though  an  arransement  for  tbe  purchase  of 
timber  lands  by  plaintiff  as  defendant's  agent 
and  the  sharing  of  profits  and  losses  was  a 
jcAnt  adTCntnrCk  and  assoninf  that  each  party 
h«d  a  ri^t  to  iiudst  that  the  property  be  dis- 
posed of  under  the  contract,  instead  of  by  the 
eoort.  the  properly  should  not  be  tied  up  indefi- 
nitely, with  increasing  liability  for  loss,  where 
it  was  claimed  it  could  not  be  sold  at  a  profit, 
but,  in  view  of  the  unusual  conditions  brought 
about  by  the  war,  plaintiff  should  be  allowed 
one  year  in  which  to  dispose  of  the  property  at 
a  profit,  instead  of  ordering  an  immediate  sale 
under  the  court^s  direction. 

Department  1. 

Appeal  from  Superior  Gourti  King  Oonnl?; 
WDUam  T.  Dardi,  Judge. 

Action  by  A.  P.  Donahue  against  BL  J. 
Haskamp  and  wlfei.  From  a  decree  for 
plaintiff,  defoidantfl  ajn^eal.  Modified. 

Sharpstdn,  Smtth  ft  Sharpstdn,  of  Walla 
Walla,  Cor  appdlanta. 

Veazde,  HcGonrt  ft  Veasle,  of  Portland, 
Or.,  and  Brooks  ft  Biooka,  of  Ctoldendal^  for 
le^o&dent. 

HOLCOMB,  O.  J.  On  September  9,  1911, 
plaintiff  and  defoidant  Haskamp  entered  into 
a  written  contract  wherein  defendant  agreed 
to  onploy  plaintlft  as  agent  In  purdiaslng 
timber  land;  defendant  agreeing  to  pay  the 
purdiase  price,  all  necessary  expenses  in- 
curred in  the  purchase,  tbe  taxes,  and  other 
expenses  necessary  or  authorized  by  defend- 
ant It  was  further  ^eed  that,  after  de- 
ducting all  exi>enses  as  set  forth,  and  interest 
upon  all  expenditures  at  8  per  cent,  per  an- 
num, com[K>nnded  annually,  plalntUt  would 
recelTe  25  per  cent,  of  the  net  profits.  Plain- 
tiff agreed  to  In^ct  the  lands,  make  reports 
to  defendant,  and  to  negotiate  and  close 
purchases  for  defendant,  when  authorized 
by  defendant  Title  to  the  property  was 
agreed  to  be  In  defaidant.  The  losses,  If  any, 
were  to  be  shared  In  the  same  proportion  as 
the  prc^ts. 

Pursuant  to  this  agreement  plaintiff  pnr- 
chased  certain  timber  land  for  defendant 
Haskamp,  the  purchases  covering  a  period 
of  about  three  years  and  tbe  total  expendl- 
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ture  being  alxmt  $114,000.  In  1914  defendant 
Haskamp  agreed  with  others  for  the  con- 
struction of  a  railroad  to  or  near  the  timber 
lands;  plaintiff  agreeing  that  |20,000  paid  by 
defendant  as  a  bonus  for  the  construction  of 
the  railroad  be  chai^^  as  part  of  the  ex- 
penditure for  the  land,  and  agreeing  that  he 
would  perform  services  In  seeing  to  the  con- 
atruction  of  the  railroad  and  application  of 
the  bonus.  Plaintiff  did  later  pertorm  tbqse 
services,  and  the  railroad  was  conqfleted 
about  July  16,  1916. 

On  August  2,  1916,  plaintiff  caused  the 
contract  with  defendant,  together  with  a  cer- 
tified list  of  the  land  purchased  under  the 
contract,  to  be  filed  ni  record  In  the  ofilce  of 
tbe  county  auditor  chC  Kllddtat  comity,  in 
whldi  the  land  was  situated.  On  September 
26,  1916,  defendant  conveyed  deed  to  the 
Washington  Farm  ft  SYolt  Asioclatloii,  a  cot- 
poratton  organised  and  owned  by  members  of 
doEendanf  s  tunlly  and  undo'  bis  otmtrol,  all 
of  thesft  lands.  The  deed  In  no  purput- 
ad  to  leoognlae  the  rt^ts  of  plaintiff  in  tbe 
land. 

This  action  was  forthwith  commenced, 
laalntiff  seeking  a  reconveyance  of  the  land 


to  defendant  Tbe  d^endant  hf  his  answer 
consented  to  a  reooDv^anoe,  and  a^ed  that 
the  land  be  sold  under  the  direction  of  tbe 
court,  and  an  accounting  be  had  between  the 
parties.  The  court  entered  a  decree  ordering 
a  reeonv^wioev  end  afllrmlng  the  rights  of 
plalnUfl*  by  Tlrtne  of  bis  contract,  In  tbe 
land. 

Tbe  land  was  bou^t  at  a  price  of  from  $14 
to  $16  an  acv&  Whm  fbm  taxes  and  cost 
fire  protection  and  other  exp^dltures,  to- 
gether with  the  Intwest  provided  for  bi  ttie 
ctxitraet,  are  taken  into  consideration,  It 
appears  that,  in  order  to  realize  a  profit  for 
the  parties  to  the  contract.  It  would  have 
been  necessary  to  sell  the  lands  In  1916  tor 
between  $26  and  $30  an  acre.  Due  to  causes 
that  could  not  be  foreseen,  principally  the 
fact  that  the  country  was  engaged  In  the 
European  War,  by  Qie  time  these  timber 
lands  were  purchased,  there  was  little  or  no 
money  seeking  this  kind  of  an  investment, 
and  no  sale  could  be  made,  ^e  market  for 
timber  land  steadily  declined,  and  by  the  sum- 
mer of  1916  it  did  not  appear  that  It  would 
be  possible  to  realize  a  profit  on  this  under- 
taktog. 

[1.2]  For  some  time  prior  to  the  summer 
of  1916  def^dant's  health  had  been  very 
poor,  and  his  sons-in-law  and  other  relatives, 
some  of  whom  later  became  stockholders  In 
the  Washington  Farm  &  Fruit  Association, 
had  been  handling  his  bu^ness  affairs.  The 
capital  with  which  he  had  been  doing  busi- 
ness for  38  years  past  was  originally  inher- 
ited by  his  wife,  and  with  the  idea  of  reliev- 
ing both  of  them  of  the  personal  care  and 
attention  their  properties  demanded,  tbe  cor- 
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poratlon  was  organized  and  tbe  bulk  of  their 
property,  laduding  the  timber  land,  was  con- 
veyed to  It  Plain tiCTe  contract  was  of  record, 
and  an^  purchaser  of  the  timber  land  to 
whldti  his  oontiactaal  rights  attached  would 
be  charged  with  notice  of  his  claim  of  interest 
in  the  land.  Besldee,  at  that  time  it  seemed 
to  defeadant  that  any  further  oi^ortunitr 
for  profit  growing  ont  of  the  transaction  bad 
ceQBed.  We  find  It  difficult  to  say  tliat  de- 
fendant Is  guilty  of  fraud  In  the  transaction, 
so  that  his  prayer  for  relief  before  a  court 
of  eqalt7  will  not  be  heeded.  His  ctrnveyance 
of  the  land  to  the  corporation  did  not  in  any 
way  divest  plaintiff  of  any  rights  he  has  in 
the  land  by  Tirtue  of  the  contract  There- 
fore, when  the  land  Is  reconveyed  by  the  cor- 
poration to  the  defendant  plaintiff's  rights 
are  In  exactly  the  same  condition  they  al- 
ways have  been,  and  are  In  no  greater  haz- 
ard. 

[3j  We  are  not  impressed  with  appellant's 
contention  that  this  contract  made  the  par- 
ties partners  in  the  undertaking.  In  no  place 
In  the  contract  except  one  whldi  will  be 
presently  noted,  Is  there  language  indicating 
that  it  was  the  Intention  of  the  parties  to  con- 
stitnte  a  partnenOilp  between  them.  It  Is 
true  tlie  contract  did  proride  for  a  dlvUdoa  of 
the  ^flts  or  losses.  But  not  every  contract 
BO  providing  constttntas  the  parties  thereto 
partners.  That  Is  not  the  sole  teat  of  part- 
nersbip.  None  ot  Qie  other  indicia  of  part- 
nership an  loesent  in  the  relatlcn  between 
these  parties.  Take  the  very  d^nitlons  and 
citations  of  appellant,  and  it  la  plain  tliat 
tiie  parUee  do  not  come  wlltaln  tbem.  Appel- 
lant quotes  from  iJiw  of  Partnership  Bates, 
ToL  1,  S  17,  to  show  that,  If  tbs  actual  rela- 
tion vt  the  parties  are  tiioee  of  partners,  tltelr 
declarations  in  their  contract  will  not  change 
that  T^Btloo.  Here  we  liave  no  actual  re- 
lation between  the  parties  as  partaers. 
There  was  laddng  the  mutual  agency  nec- 
essary for  that  relatkn.  Donahue  was  to- 
tally unable  to  bind  Haakamp  to  any  agree* 
ment,  or  by  any  purdtutse  or  sale,  without 
Haskamp's  authority  in  eacih  asiectBc  trans- 
action. He  did  not  purchase  one  acre  of 
land  without  first  ccnsultlng  Hartamp,  and 
the  record  shows  that  before  expending  any 
money  whatever  to  further  the  aehone  tbey 
had  In  mind,  he  was  obliged  to  consult  Haa- 
kamp for  authority.  He  coold  not  sell  until 
Haskamp  placed  a  {vice  upon  the  land  or 
signified  a  willingness  to  accept  a  stated 
price.    The  relatltm  between  these  pertiee 


comes  more  nearly  under  the  deflnlttrai  of  a 
joint  adventure.  It  related  to  the  single 
transaction  of  the  purchase  and  sale  of  tim- 
ber land,  although  that  transaction  might 
comprehrad  a  business  to  be  continued  for  a 
number  of  years.  Zeeh  v.  BeU,  94  Wash.  344, 
162  Pac  863.  Similar  arrangements  have 
been  uniformly  construed  as  Joint  adventures 
rather  than  copartnerships.  Seattle  Land 
Co.  V.  Day,  2  Wash.  451,  27  Pac  74;  Kauff- 
man  t.  Bailie,  46  Wash.  248,  89  Pac.  54S; 
Bane  v.  Dow,  80  Wash.  631,  142  Pac.  23; 
Seymour  v.  Freer,  8  WaU.  202, 19  I*.  Kd.  306 ; 
Shaeffer  v.  Blair,  149  U.  S.  248,  13  Sup.  Ct 
866,  37  Ll  Ed.  721. 

[4]  But  even  though  this  be  a  Joint  adven- 
ture, and  not  a  copartnership,  which  might  be 
dissolved  and  the  partnership  affain  wound 
up  at  a  suit  of  elthw  parent  and  while  we 
might  hold  in  a  proper  case,  with  tiie  major* 
1^  of  the  courts,  that  In  the  case  of  a  Joint 
adventure  eith»  party  has  a  ri^t  to  insist 
that  the  property  be  dl^tosed  of  In  the  con- 
tract method,  Instead  of  by  the  court,  yet  it 
would  be  unconscicKiable  to  hold  that  this 
property  could  be  tied  up  for  an  indefinite 
time  with  Increa^g  liability  for  a  loss  on  the 
whole  transaction.  The  parties  have  com- 
pleted the  purchases  apparently  intended  by 
the  contract  The  capital  Invested  Is  draw- 
ing Interest  at  8  per  cent  compounded  an- 
nually. The  plaintiff  testified  that  It  was 
his  belief  that  wlfhhi  three  years  after  the 
terminatitm  of  the  war  the  country  was  then 
engaged  In  he  would  be  able  to  disvose  of 
the  lands  at  a  profit  to  the  parties.  It  Is  a 
fact  of  common  knowledge  that  the  unusual 
conditions  brought  about  In  the  money  mar- 
ket and  In  business  genefally  by  the  war  de- 
pressed the  market  for  timber  land,  and  it 
seems  equitable  that  plaintiff  should  have 
another  year  within  which  to  produce  pur- 
chasers for  the  timber  and  land,  and  the 
decree  of  the  trial  court  should  be  modified 
to  allow  plaintiff  one  year  to  dispose  of  Oie 
property  and  account  for  the  proceeds  in  ao- 
cordance  with  the  contract  between  them,  at 
the  end  of  which  time  the  contract  will  be 
deemed  performed  and  the  undertaking  ter^ 
minated.   It  Is  bo  ordered. 

Appellant  having  obtained  a  more  favor- 
able Judgment  In  this  court,  Is  entitled  to 
Judgment  for  costs  on  appeal. 

MITCHELEi,  PARKER,  UAIN.  and 
MACKINTOSH,  JJ.,  concur. 
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Z/UTBN  V.  SIABLBS.    (No.  15468.) 

(SopreoM  Court  of  Washington.   Jan.  20, 

1920.) 

1.  Appsal  awd  ebbob  «=>1011(1)  —  FrauTNOs 

ON  COlTTLIOnnO  KVISBITCr  NOT  DI8TITBBBD. 
CoQrt  on  appeal  will  not  disturb  findinga 
of  trial  court  on  conflicting  evidence,  In  tlie  al>- 
Bence  of  clear  showing  that  tbe  trial  court  was 
wrong. 

2.  Baiteb  ahd  baneino  4=»40  —  Sklleb  of 
bank  stock  bbtc8ino  to  wabrant  cob* 
XEOTNKas  or  bank's  books  dobs  hot  bt  ex- 

HIBITINO   BOOSB  tO    FDSOBAODB  WABBAHT 

COBBECTNE8B. 

Where  the  books  of  a  bank  are  shown  to 
a  prospective  purchaser  of  bank  stock,  and 
notliiBg  is  said  with  rafexvnee  to  the  correct- 
neaa  of  the  botAa,  there  is  an  implied  varnuity 
that  0ie  books  are  correct,  but  where  there  is 
an  expnaa  refnaal  on  the  part  of  the  seller  to 
warruit  the  correctness  of  the  books,  thtte  Is 
ao  impUed  warranty. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Prater,  Judge. 

ActlMi  by  B.  B.  Luten .  against  SUdiael 
Earles.  Judgment  for  descendant*  and  plain- 
tiff appeals.  Affirmed. 

George  B.  Rummens  and  Poe  &  Valknor,  all 
<tf  Seattle,  for  appellant 
Kerr  ft  HcOoid,  of  Seattle,  for  respondent 

.  MOUKT,  Tbia  action  is  ftnmded  aptm  a 
breacb  of  warranty  in  the  sale  of  certain 
abarea  of  bank  sto^  ^e  actlMi  was  tried 
to  the  conrt  wlQkont  a  jury  and  resulted  in 
a  Judgment  In  favor  of  the  defmdant  Tbe 
plainUir  has  appealed. 

The  Acts  are  as  ftdlows:  Prior  to  An- 
gust  19,  1914,  Hlcfaael  Barles  was  a  stock- 
holder in  the  American  Savings  Bank  ft 
Trust  Company,  a  banking  corpcwalion  In 
Seattle.  The  cqtltal  stock  of  this  bank  was 
¥200;000,  divided  into  2.000  shares  of  f  100 
each.  Michael  Earles  owned  77B  ^ares  ct 
this  8to(A.  He  was  the  vice  pre^d^t  and 
a  member  of  the  board  of  trustees.  Prior 
to  that  date  one  John  H.  Haak  and  S.  C. 
Jackson  desired  to  purchase  the  shares  of 
stock  held  by  Mr.  Barlea.  Mr.  Earles  had 
an  agreement  with  one  or  two  other  Btock- 
holdoB  of  tbe  bank  that  he  would  not  sell 
his  stock  nnloBs  be  sold  their  stock  altmg 
with  his  at  the  same  price.  The  total  of 
the  shares  of  stock  controlled  by  Mr.  Earles 
In  this  way  was  1,211  shares.  '  During  the 
negotiations  for  the  sale  of  this  stock  tbe 
books  of  the  bank  were  examined  by  Mr. 
Haak  and  Mr.  Jackson.  The  paper  In  the 
bank  was  examined  and  checked  up.  It  was 
finally  agreed  that  Mr.  Earles  would  sell  his 
stock  for  $300  per  share  to  Messrs.  Haak 
and  Jackson,  who  represented  .undisclosed 
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principals  In  the  transadloD.  This  sale  was 
(included  <m  the  19th  day  of  August  1914. 
tTpon  that  date  Che  bank's  books  showed  the 
cash  on  hand  at  that  dme  to  be  $190,315.02. 
The  cash  was  not  counted  that  day  undl  aft- 
er the  sale  of  the  stock  by  Mr.  Earlee  to 
M^rs.  Haak  and  Jackson.  Wbeft  the  cash 
was  counted  It  was  discovered  that  there 
was  a  shortage  of  $8,500.  The  persons  who 
acquired  these  1,211  shares  of  stock  there- 
after assigned  their  d&lms  to  the  appelant 
who  brought  this  action  to  recover  against 
Mr.  Earles  the  difference  between  the  value 
of  tbe  Bto<^  BB  agreed  upon  and  as  it  was  by 
reason  of  the  shortage  of  $8,600  cash  in  tbe 
bank.  The  action  is  based  upon- an  alleged 
warranty  of  Mr.  Elarles  that  the  cash  in  the 
bank  was  as  shown  by  the  books. 

The  Issue  tried  in  the  court  below  was 
whether  there  was  an  express  warranty. 
Witnesses  on  behalf  of  the  aKwUant  testi- 
fied. In  substance,  that  when  the  transter  of 
the  8to(A  was  being  made  it  was  sfl^gested 
that  since  the  cash  had  not  been  counted, 
Mr.  Earles  should  guarantee  ttiat  the  actual 
cash  In  bank  was  the  same  as  shown  by  the 
books;  that  Mr.  Earles  agreed  to  this.  On 
the  otlier  hand.  It  was  testified  by  Mr.  Earles 
and  witnesses  in  his  b^If  that  he  absolute- 
ly rotused  to  make  any  guaranty  of  the  cadi 
on  hand  or  of  the  assets  of  the  bank.  Upon 
this  issue  the  trial  court  found  as  follows: 

"That  said  stock  in  said  bank  was  sold  by 
the  said  Earies  to  the  pordiasexa  without  any 
representation  on  bis  part  whatsoever  as  to  the 
amcHint  of  cash  on  hand,  and  without  any  rep- 
resentation on  bis  part  that  there  was  $19^- 
315.02  In  cash  on  band  or  any  other  som  what- 
soever, and  said  stock  was  sold  by  said  Earles 
with  the  statement  to  the  pnrdiasers  that  he 
would  not  guarantee  the  condition  of  the  bank, 
and  with  the  further  statement  that  tbe  pur- 
chasers were  to  take  the  stock  as  it  was,  with- 
out any  guaranty  or  representation  of  any  na- 
ture or  Und  whatsoever." 

A|q[i^ant  makes  two  contentions.  First, 
to  the  effect  that  the  court  erred  in  making 
this  finding;  and,  second,  that  there  was  an 
Implied  gnaranty  that  the  l^ks  showing  the 
amount  of  cash  on  hand  were  correct. 

[1]  Upon  the  first  question,. from  what  we 
have  already  stated,  It  Is  apparent  that  there 
was  a  conflict  of  evidence.  Several  witness- 
es for  the  appelant  testified  that  there  was 
an  express  guaranty.  As  many  witnesses  for 
the  reisvondent  testified  that  there  was  no 
such  guaranty,  or  that  there  was  an  absolute 
refusal  to  make  any  guaranty  whatever.  Up- 
on this  conflict  of  evidence  the  trial  court 
found  as  we  have  above  quoted.  This  court 
has  many  times  announced  the  rule  that 
Where  there  is  a  conflict,  the  questions  of  the 
weight  of  the  evidence  and  of  the  credibil- 
ity of  the  witnesses  are  questions  for  deter- 
mination peculiarly  within  the  province  cdl 
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^le  trial  court,  and  vUl  not  be  disturbed 
tmless  we  are  dear  that  the  trial  conrt  was 
wnmg.  Hackett  t.  Scott,  69  Wash.  890,  109 
Pac.  lOSO;  Barr  v.  Kerfoot  Inrestment  Co^ 
90  Wash.  471,  lfi6  Pac.  392;  Harrison  t. 
Smtth,  98  Wash.  161,  167  Pac  88.  Under 
Uie  record  In  this  case  we  cannot  Bar  that 
the  evidence  pr^Kmdeiates  In  favor  of  the 
appellant  oa  tlds  point. 

[I]  It  la  next  argned  by  the  appelant  that, 
evea  tliou^  there  was  no  express  guaranty, 
Qiere  was  an  Implied  gaaranty  by  reason  of 
the  odiibitlon  ot  the  books  of  the  bank  to 
the  purchasers  of  this  stock.  It  Is  no  doubt 
the  rule  that,  where  the  botriu  oi  a  bank,  tor 
example,  are  shown  to  a  prospectlTe  pnrdias* 
er  of  bank  stock,  and  where  nothing  is  said 
with  reference  to  the  correctness  ot  the 
books,  there  will  be  an  Implied  warranty  that 
the  bodki  are  correct  But  where  there  is 
an  express  refosal  cm  the  part  ot  the  seller 
of  the  stock  to  warrant  the  correctness  of 
the  books,  there  Is  no  implied  warranty.  The 
rule  is  stated  in  85  Gya  p.  893,  as  follows: 

"When  the  seller  has  expresalj  refused  to 
l^ve  a  warranty,  no  warranty  can  be  implied 
by  Uw." 

A  number  of  autboiltlee  are  13iere'  cited 
to  support  the  nde.  The  rule  Is  stated  In  24 
R.  O.  L.  I  461,  p.  17^  as  follows: 

"On  the  other  band,  a  warranty  will  not  be 
implied  in  conflict  with  the  ezpresfl  terms  of 
the  agreement,  it  being  well  settled  that  the 
sdler  may  by  express  provision  exdade  the  im- 
plication or  impDrtatian  therein  of  any  wax^ 
rantles  on  his  part.  •  •  •  ** 

So  it  fMlows  that,  since  the  court  upon 
the  trial  of  the  case  found  upon  snffideDt 
evidence  that  there  was  an  npresB  refusal 
to  guarantee  warrant  the  amount  of  cash 
on  hand  in  the  bank,  no  Imidlad  warranty 
to  that  effect  may  be  indulged. 

The  judgment  of  the  trial  court  Is  there- 
fore affirmed, 

HOLOOMB,  a  J.,  and  FULLBRTON, 
BRIDOES,  and  BCA.OKINTOSH,  J3^  concur. 


STATB  T.  MORRIS.   (No.  16372.) 

(Supreme  Oonrt  of  WatAiugtm.   Jan.  19, 
1920.) 

1.  OBnoHAL  uw  «=»871(2}— BivxDXifOK  or 

OTHEB  AmtOFBUiTIONS  OV  MONET  BT  BAKK 
OFFICKB  ADUISSIBLE  TO  BOOW  INTENT. 

Where,  In  prosecution  of  a  bank  officer  for 
larceny  of  funds  of  a  bank,  there  was  an  issue 
as  to  whether  a  special  deposit  from  which  the 
funds  were  taken  was  made  under  an  agreement 
that  defendant  might  use  them  himself.  It  was 


not  error  to  admit  evidence  of  his  prior  use  of  a 
portion  of  such  deposit,  as  showing  httent  in 
tihe  tranaaetiai  Involved. 

2.  WiTKBSSES  «E3362-Ill  IBXAL  Or  BARK  OF- 
rXGEB.  kxbgutob's  ACOOUHT  XRAOMUBIBUD 
TO  DISCBBDIT  BXECUTOB,  DEFOStTOB,  AB  KAIB- 
XnO  OOLLAlXBAL  ISSUE. 

In  pzDsecntion  of  a  bank  ofScex  for  larceny 
of  funds  pertaining  to  a  special  deposit  made 
by  an  executor,  defendant  having  cross-examined 
the  executor  as  to  his  requestlnK  a  transfer  of 
the  funds  to  his  personal  OTerdrawn  account, 
the  executor's  account  to  the  coart  in  the  mat- 
ter of  the  estate,  offered  to  discredit  him,  was 
objectionable  as  coUafeetaL 

8.  Criminal  uw  «=>429{2)— Pleadinos  Airn 
jmraHBHT  xn  civil  suit  admtsbibie. 
In  trial  of  bank  officer  for  larceny  of  its 
funds,  it  having  been  shown  that  a  real  estate 
firm  in  wbidi  he  was  a  partner  had  used  the 
funds  to  discharge  a  judgment  against  a  member 
of  the  firm  in  order  to  free  laud  of  a  Judgment 
lien  that  It  might  be  sold,  copies  of  the  plead- 
ings and  Judgment  Invtdved  were  properly  ad- 
mitted. 

4.  Gbimikal  law  4=5*864(6)— Dbolabaitoic  or 

ALLBQEn  EMBEZZLBB  THAT  DEPOSIT  WAS 
HADE  SUBJEOT  TO  HIS  USB  NOT  BE8  OEffTA. 

Where  a  bank  officer  was  diarged  with  lar- 
ceny of  a  special  deposit  made  to  htm  on  his 
calling  on  an  executor,  defendant's  declaration, 
immediately  on  leaving  the  executor  and  going 
into  a  doctor's  office,  ^at  the  deposit  was  made 
subject  to  defendant's  individual  use  was  not 
res  geatn. 

6.  Ekbezzleiibht  ^s988— Oondttiov  or  AO- 

COUNT  BETWBN  BANBB  HOT  BELSTAlfT  IK 

PBosBcnraoN  roB  EMBEzzLma  rnnos  ov 

ONE. 

Where  executor  deposited  a  draft  In  him 
favor  with  defendant,  officer  of  F.  bank,  and 
defendant  indorsed  the  draft  and  collected  it 
from  the  8.  bank  and  entered  the  deposit,  and 
afterwards  the  amount  of  a  cashier's  che^  is- 
sued by  defendant  for  bis  own  use  was  diarged 
against  the  deposit,  evidence  of  condition  of  ac- 
counts between  the  two  banks  at  subsequent 
time  of  failure  of  the  F.  bank  was  immaterial 
in  prosecution  for  larceny  of  such  funds. 

6.  Embezzlement  «s»48(3)  —  iHSiBucnoir 

THAT  BANK  IB  OWBBB  OV  TUVHB  ON  DEPOSIT 
PBOPEB. 

In  view  of  Rem.  Code  1916,  |  2303,  subd. 
16,  providing  that  person  who  baa  general  or 
SpecUd  property  In  a  thing  shall  be  deemed  the 
owner,  Aeld,  in  prosecotiMi  of  bank  (Acer  for 
larceny  of  its  funds,  not  error  to  Instmet  that 
when  person  makes  a  deposit  in  a  bank,  whether 
in  a  general  or  a  spedal  account,  the  money  be- 
comes the  property  <d  the  bank. 

DevB'tmeat  1. 

App«il  from  Superior  Conrti  King  Coun- 
ty;  R.  II.  Bac^,  Judge. 

J.  Harwood  Morris  was  cmivicted  of  grand 
larc^y  and  appeals.  Affirmed. 


»F0r  othtf  oases  see  ssnM  topla  sad  KS7-NUUBBR  tit  all  K^-Nvmbered  DlgHts  and  Indexes 
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BammaB  ft  Oldham,  of  Beatfltf^  foe  appel- 
lant 

Fred  O.  Brown,  Cbaa.  Btlidbert  Glaypool, 
and  Frank  P.  Beladl,  aU  of  Seattlet  for  the 
State. 

MITCHELL,  J.  AppeUant  was  coiiTlcted 
of  the  crtme  of  grand  larceny,  and  has  ap- 
pealed from  the  Jadgmmt  and  smtence  Im- 
posed. The  (Urging  part  of  the  Informa- 
tion is  that  be,  on  February  17,  1910.  being 
an  agent  and  officer  of  the  Fremont  State 
Bank,  and  having  under  bis  control  as  audi 
agent  and  officer  the  sum  of  $588^  In  money, 
the  vnperty  of  the  Fremcmt  State  Bank,  did 
appropriate  the  same  to  the  nse  of  himself, 
Charles  E.  Rem^erg  and  S.  P.  Dlzon,  co- 
partners doing  business  xaxdee  the  Ann  name 
of  S.  P.  Dixon  ft  Ca,  with  Intent  to  defraud 
the  Tremont  State  Bank. 

Appellant  was  connected  with  the  bank 
I^om  the  date  of  its  incorpiHratlon  In  1907, 
and  was  Its  cashier  In  1810.  He  was  also  a 
member  ot  the  real  estate  firm  of  S.  P.  Dlxon 
&  G<x,  a  c(9artnaahip  eonaiattng  ut  Benu- 
bers,  Dlxm,  and  lilnu^  One  banl^ 
cnstomerB,  whose  business  had  been  solicited 
by  appellant  In  the  month  of  Norember,  1911. 
deposited  $&jOei30  held  1^  him  as  executor 
of  an  estate^  The  customer  and  the  aKM^nt 
were  warm  friends,  and  the  mcoey  was 
placed  In  the  bank  by  haying  appeUaot  call 
at  the  enstomer's  office,  wbere  a  draft  in  fttvor 
of  tlie  CDStoma  was  deUvered  to  appellant 
fw  making  tHe  dqwsit  Hie  draft  whldi 
never  passed  tbnmfl^i  Out  Fnmout  State 
Bank,  was  Indorsed  **IVemoat  State  Bank, 
Seattle,  by  J.  Harwood  Morris,  Cashier,"  and 
ccdlected  throng  tba  Seattle  National  Bank. 
On  the  books  of  the  Fremont  State  Bank  the 
deposit  was  entered  by  aivellant  Identlfled 
by  the  depositor's  name,  and  carried  In  what 
a{>pe11ant  termed  or  designated  "Special  Ac- 
ooonts,**  which  also  Included  deposits  ot  oQx- 
en,  made  fmn  time  to  time,  that  were  iden- 
tlfled In  ttie  same  mannw,  Ai^llant's  de- 
fense was  that  ttie  deposit  was  made  with 
tbe  understanding  that  he  conld  use  the 
money  as  he  wished  In  his  own  personal  af- 
fairs for  at  least  a  year,  the  time  reqnired 
to  dose  the  estate  tba  d^losltor  was  handling 
as  execnbRV  or  nntn  the  estate  was  actually 
dosed.  The  depositor  positively  d«iled  there 
was  any  audi  agre^ent  In  February,  1919, 
it  aK>ears  that  the  firm  of  S.  P.  Dlxon  ft  Co. 
was  in  need  of  funds.  It  undertook  to  sell 
a  piece  of  real  property  belonging  to  it,  tbe 
title  to  which  stood  In  Remsberg's  name.  It 
was  covered  by  the  lien  of  an  unpaid  Judg- 
ment against  Bemsberg  in  the  sum  of  $588.- 
55.  The  firm  being  In  need  of  all  the  money 
for  which  the  property  was  sold,  it  was  de- 
cided by  appellant  to  pay  the  Judgment  out 
of  the  trust  fnnd  theretofore  deposited  in  the 
bank  by  tbe  executor.  A  cashier's  check  in 
&Tor  ot  tbe  Judgment  creditor  In  the  sum 


M0BB3B 
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of  $588.65  was  laued  o>at  of  the  bank,  with- 
out its  authority,  at  the  direction  of  appel- 
lant and  diatged  to  the  executor's  lt«n  In 
the  spedal  accounta  The  diet^  was  used  to 
pay  the  Judgment  and  the  real  estate  firm 
never  r^ald  it,  nor  gave  any  note  or  receipt 
for  It  nor  was  the  amount  of  it  diarged  on 
the  books  of  the  bank  against  the  firm  the 
credit  of  whldi  was  not  good  at  the  bank  at 
that  time,  by  special  orders  of  the  state  bank 
examiner.  This  $588.55  transaction  consti- 
tutes the  basis  for  the  present  action.  The 
defense  presmts  questions  of  fact  upon  wlildi 
there  was,  as  already  stated,  a  conflict  of 
evidence. 

[1  ]  After  appellant  had  testlfled-  in  chief 
as  to  tbe  d^oslt  how  he  had  handled  much 
of  it  thereafter,  and  the  terms  upon  whidt 
he  claimed  the  deposit  was  made,  the  state 
was  permitted,  over  objections,  in  the  cross- 
examination  to  show  that,  some  time  prior 
to  the  transaction  upon  which  this  actk»i 
rests,  he  used  af  part  of  this  same  deposit 
without  any  autht^ty  from  tbe  bank,  to  pay 
a  note  of  $1,660  to  one  P.  O.  Laude,  owing 
by  the  firm  of  8.  P.  Dlxon  ft  Co.  The  firm 
gave  the  bank  ho  evidence  of  the  use  of  the 
mtm^,  nor  mw  any  diarge  therefor  made  on 
the  bo<A»  of  tbe  bank  against  the  firm.  It 
Is  dalmed  the  admlsBion  of  the  evidence  vio- 
lated the  general  rule  that  testimony  of  other 
crimes  committed  la  not  admisBlble  to>  jfrvn 
the  Instant  crime.  It  is  to  be  noticad  that  « 
tlie  general  role  invoked  speaks  of  testimony 
of  other  crimes,  and  It  la  dlfflcnlt  to  mdei^ 
stand  bow  tbe  tise  hy  ttie  aivdlant  ct  any 
or  all  of  the  deposit  for  his  own  personal 
boiefit  can  be  omsldered  as  a  crime,  or  at 
all  Irregnlar,  upon  his  ^eory  and  main  coa- 
tentlon  that  he  was  authortaed  hy  the  d^XMl- 
tor  to  use  all  <tf  tbe  fOnds  as  be  saw  fit— Just 
as  if  fliey  were  his  own.  me  testimony  re- 
lated to  tba  funds  of  a  shi^e  deposit  made 
through  ttie  aK>eUant  with  the  bank,  the 
books  of  which,  as  to  this  deposit  were  kept 
by  ajKiellant,  as  all  fbo  testlmmiy  showed. 
On  the  other  band,  tbe  atate  ctmtei^ed  there 
was  no  agreement  with  the  exech^  by  wUdi 
appellant  conid  do  as  he  pleased  wlUi  the 
fnn^  and  that  Oie  money  used  b^onged  at 
tbe  time  of  its  misappropriation  to  the  Fre- 
mont State  Bank,  and  ttiat  tbe  state  had  the 
right  under  a  well-recognized  exc^titm 
to  the  general  rule,  to  Introduce  the  testi- 
mony objected  to,  "^ot  for  tbe  purpose  of  prej- 
udicing tbe  Jury  against  appellant  by  prov- 
ing the  commission  of  an  independent  crime, 
but  to  throw  light  on  his  Intentions  in  the 
perpetration  of '  the  imrticular  transaction 
constituting  the  crime  charged."  The  objets 
tion  was  properly  overruled.  State  v.  Pittam, 
82  Wash.  137,  72  Pac.  1042;  State  v.  Orad- 
dick,  61  Wash.  425,  112  Pac.  491;  State  v. 
Downer,  68  Wash.  672,  123  Pac  1078,  43  U 
B.  A.  (N.  S.)  774. 

[t]  In  the  cnMS-examlnatlon  of  tbe  execu- 
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tor,  appdiant  attenvted  to  Aow  that  he  had 
requested  aKwllant  to  traiufor  mon^  from 
his  trust  fnnd  aooonnt  to  his  pentMial  diedc- 
Ing  account  when  the  latter  was  overdrawn. 
That  examination  was  permitted  because  it 
appeared  to  be  material  to  show  Just  when 
and  bow  often  flie  bank  had  paid  mtmey  to 
the  execntor  out  of  lils  tnut-food  account 
But  app^ant  thai  attempted  to  introduoe  In 
evidence  the  account  of  the  executor  filed  In 
the  matter  of  the  estate  in  the  snpulor  court 
Clearly  It  was  an  attempt  to  Introduce  a  side 
issue  in  no  way  helpful  In  the  trial  of  the 
present  case.  If  tibere  bad  been  any  transfer 
of  tbB  funds  from  tme  account  to  the  other, 
the  and  records  ot  the  bank  should 

show  It.  ObJectl<m  being  made  to  oSes 
at  the  executor's  account  ftud  the  court  as- 
certaining from  a[^>dlant  "It  Is  offered  as 
to  the  credibility  of  the  witness,"  the  objec- 
tion was  properly  sustained. 

t31  Certified  copies  of  the  complalut,  an- 
swer of  defendant  B^sberg,  answer  of  de- 
fendant Fremont  State  Bank,  and  the  Judg- 
ment In  the  case  of  Axelson  v.  Bemsberg  and 
the  Fremont  State  Bank  were  admitted  In 
evidence  over  appellant's  objectiona  This 
Is  the  Judgment  already  referred  to  as  having 
been  i>ald  to  efFect  the  sale  of  real  property 
t>elonglng  to  the  real  estate  firm.  The  docu* 
ments  were  offered  and  allowed  only  for  the 
purpose  of  showing  the  Judgment  was  against 
Bemsberg,  and  not  against  the  bank.  Later  in 
the  trial  the  ai:^)eUant  frankly  admitted  the 
Axelson  d^t  was  the  debt  of  the  real  estate 
firm.  Then  was  no  error  in  admitting  the 
Iffoof  complained  of. 

[4]  After  successful  objectlmis  to  questions 
put  to  Mm,  aK>elIant  by  his  counsel  offered  to 
show  that  after  appellant  received  the  draft 
Indorsed  by  the  executor  In  the  latter's  office, 
be  went  into  the  office  of  Dr.  Winters  on  an- 
other floor  In  the  same  office  building,  and,  up- 
on making  an  appt^tment  for  iuncti,  he  there- 
upon told  Dr.  Winters,  in  ^ect  of  his  receiv- 
ing the  money  from  the  executor  to  do  with 
as  he  saw  fit  A  proper  objection  to  the 
offer  was  silstalned  by  the  court,  and  an 
examination  of  the  rea>rd  In  this  regard 
shows  that  what  he  claimed  to  have  said 
to  the  doctor  and  the  circumstances  under 
whl<^  the  declaration  was  made  amounted  to 
nothing  more  than  a  referrace  to  a  past 
transaction,  la<^Ing  in  the  elements  of  having 
emanated  Instinctively  from  the  act  of  re- 
ceiving the  deposit  for  his  own  bank,  so  as 
to  make  it  a  part  of  the  res  gestae,  but  on 
the  contrary,  it  appears  to  be  too  clearly  open 
to  the  8mQ)lclon  of  being  self-serving,  and 
was  therefore  properly  excluded. 

[5]  Subsequent  to  the  taking  of  the^  $5S8.&5, 
the  Frmont  State  Bank  failed.  At  the  trial 
app^ant  desired  to  show  the  condition  of 
the  account  between  that  bank  and  the  Seat> 
tie  National  Bank  (in  which  the  Tremont 


bank,  a]w^uit,*tts  eaohter,  jOepndtsd  I3ia 
eiecotor's  draft)  at  the  date  of  13ie  &Uura 
of  the  Franout  bonk.  An  objection  to  the 
offer  was  property  sustained.  It  was  wholly 
Immaterial ;  tor  appellant  was  charged  with 
taking  the  mcmey  ot  the  Franont  State  Bank, 
and  be  admitted  be  did  use  that  bank's  cer- 
tlfled  die<dc  in  fbB  tnnsactton  complained  of. 

There  was  no  oror  in  the  instroctlon  i^vot 
with  reference  to  the  Inferutce  of  intent 
on  the  part  of  aH>elIant  the  jury  was  en- 
titled to  indulge  In  upon  being  satisfied  be- 
yond reasonable  doubt  that  the  anE>ellant 
committed  certain  numerated  acts. 

[I]  Lastly,  it  Is  urged  the  court  ocmimltted 
error  in  an  instmcticm  to  the  effect  that  when 
a  person  makes  a  d^Kislt  in  the  bank,  wheth- 
er in  a  general  or  special  account  the  money 
becomes  the  property  of  the  bank.  In  this 
case  the  instruction  as  gtvra  was  correct. 
In  addition,  under  subdivision  16  of  section 
2303,  Bern.  Code,  which  section  0ves  the  rule 
for  construing  the  terms  and  provlslms  of 
the  Criminal  Code,  it  is  provided: 

"Any  person  ihall  be  deemed  an  'owner'  ot 
any  property  who  has  a  general  or  special  prop- 
erty in  the  whole  or  any  part  thereof,  or  lawful 
possession  thereof,  either  actual  or  construc- 
tive'' 

Judgment  affirmed. 

HOLCOMB.  a  X,  and  MAIN,  MACKIN- 
TOSH, and  PABEBB,  JJ^  concur. 


STATB  t.  BUBOHAU.  (Na  1S600.) 
Supreme  Court  of  Washington.  Jan.  27, 1920.) 

1.  CbIHINAI.  ULW  «=3858(3)— PBBUITTIHa  JU- 
ST IN  uqnoB  CASK  TO  HA VI  LxquoB  wrrn  it 

XIT  JTTBT  BOOH  AND  TO  BHEi:.L  OONTXNTB  OW 
BOTTLES  NOT  E^OB. 

In  prosecution  for  unlawfully  having  in 
possesdmi  intraidKting  Ugnor^  where  24  bottles 
alleged  to  contain  whisky  were  introduced  in 
evidence,  court  did  not  commit  error  in  sending 
such  liqnor  to  jwej  while  In  jory  room  dellb* 
erating  on  rerdlct  or  in  permitting  Jury,  while 
deliberating  on  verdict  to  smell  and  sample 
the  contents  of  the  bottles,  for  the  bona  fide 
purpose  of  determining  whether  the  contents 
thereof  consisted  of  whisky. 

2.  CanuNAi.  uw  «=»865(2)— PKBKrxTino  ju- 

BT  IN  XJQUOB  OaSB  TO  TA8TB  ANO  BHXLL  OV 
LIQUOB  DUBINa  FBOOBESS  OV  TBIAL  NOT  XB- 

BOB. 

In  prosecution  for  unlawfully  having  In  pos- 
seseion  intoxicating  liquor,  involving  question  of 
whether  certain  bottles  found  in  defendant's 
possession  contained  whisky,  it  would  not  have 
been  error  to  have  allowed  tihe  Jut  to  smell 
and  taste  audi  Uqnor  during  the  progreie  of 
the  trial  for  the  purpose  of  assisting  it  to  de- 
termine ib»  nature  of  the  liquor. 
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8.  OmONAL  ZJCW  «B9>92ft  —  Nkw  imuL  OK 

ramnvD  TUX  Jim  ABuno  dzscbkioh  n 

IXQUOB  OAS!  Xir  lUBlTZIHO  lABOB  QUAXTZ- 
TDBB  OF  THB  UQVOB  nOPIHLT  DBHIBD. 

Ib  piCNMcatiott  for  vsHawtaSfy  pofMorins  In* 
tozieathig  Uquot,  where  conrt  permitted  jury, 
vtiil«  deliberating,  to  have  the  liquor  in  diBpate 
with  it;  and  to  smell  and  lamide  the  eontenta 
•C  bottles  daimed  to  contain  wbUky,  held,  that 
the  conrt  did  not  err  in  denyinc  motion  for  new 
trial  OD  the  groond  that  Jury  abased  its  discre- 
tion by  drinking  crauiderable  quantities  of  the 
fiqnor,  wfaoe  it  was  shown  t&at  none  of  the 
JnTors  became  tntozieated. 

4.  CanDNAi.  uw  <8=>856(2)— RuLi  ab  to  fbb- 

HimHa  JUBT  TO  8AKPLB  UQUOB  STAIXD. 

The  practice  of  pmnitting  ^e  Jury  to  have 
with  it,  while  deliberating  on  its  verdict  in  In- 
toxicatins  liquor  case,  large  quantitieB  of  the 
liqatw.  should  be  dieoouraged,  and  if  the  court 
is  of  the  opinion  that  jurors  should  detwmine 
for  themselves  whether  certain  liquor  is  Intox- 
icating, jurors  should  be  required  to  so  deter- 
mine by  smelling  and  ttsdng  during  the  conrse 
of  the  trial,  and  In  the  presence  of  the  court; 
bat,  where  intozieatiiv  diaracter  of  liquor  can 
be  shown  by  other  msans^  It  is  ndtiisr  neces- 
sary nor  wise  for  tiie  jury  at  any  lime  to  sam* 
pie  the  liquor. 

6.  Cbwihai.  saw  4=9868(8)— Sbhsxho  of  iif- 
ToxxoATura  uqvoB  ab  bxhibitb  to-  jubt 
p«r.fBBBsTOig  ov  TBBDXov  DxaoBBcnniABr 

WITH  OOUBT* 

In  liquor  pxoteeation,  InToMng  the  question 
whetlier  cataln  liquor  is  IntuicalinA  qaesti<m 
of  whetiier  court  shouU  send-  Uqoor  codilHta  to 
Jarr  wUle  it  is  deliberating  on>  vezdlet  1*  ordl> 
narily  a  matter  of  discretion. 

Dcvutment  2. 

Appeal  from  Superior  CJoort,  KtttttBB  Oonn- 
^ ;  Jolm  B.  BaTidaon,  Judge. 

D.  B.  Borcimm  was  coxntebaa  of  unlawful- 
ly taaTlng  In  bis  possession  more  than  two 
qnarta  of  intoxicattDg  liquor  other  ttian  beer, 
and  lie  appeals.  Affirmed. 

Eugene  B.  Wager,  of  Ellensburg,  for  appel- 
lant 

Artlmr  ICcOulr^  of  EUenabnrg^  tor  tbe 
Btata, 

BBIDGB8,  J.  Vtae  appelant  was  duused 
by  information  with  unlawfully  having  In  his 
poasprHslfm  more  than  two  ooftrts  ot  intoxlcat- 
Ing  Uonor  other  than  beer.  The  Jury  return- 
ed ft  Terdlcc  of  Koilty.  A  motion  for  a  new 
trial  was  denied.  From  the  judgment  upon 
the  Tordict  Uila  appeal  is  taken. 

At  Oie  trial  the  state  Introduced  in  erl- 
denoe  some  24  ^t  bottles^  all^ped  to  contain 
wWaky.  All  of  these  except  one  were  under 
teal  and  had  not  ttem  tupeaeA.  The  aivel- 
lant  contends  that  the  evidence  was  Insuffi- 
dent  to  Akow  that  the  contents  of  the  bot- 
tles, or  at  least  more  than  two  quarts,  theie- 


ot  were  intoxicating  liquor  oOur  than  bear. 
It  would  not  aerve  any  oaaful  porpoee  to  here 
recite  the  testimony  on  thla  gueeUon;  suffice 
it  to  say  that  a  careful  ezaminatloD  oC  the 
whole  record  convinces  us  that  there  was  am* 
pie  testimony  tiding  to  show  that  thoeo  bot> 
ties  contained  whisky. 

[1]  It  is  next  ofmtoided  that  It  was  error 
for  the  conrt  to  9&xi  these  exhibits  to  the 
jury  room,  and  allow  the  jury  to  keep  the 
same  while  It  was  deliberating  on  Its  verdict 
It  has  been  almost  the  universal  practice  In 
this  state  for  the  trial  conrt  to  allow  the  jury 
to  take  with  it/  while  d^berating  on  its  ver> 
diet,  any  and  all  exhibits  introduced  In  the 
case,  other  than  depositions.  This  court  In 
a  number  of  cases,  has  held  that  it  Is  not  er- 
ror for  the  trial  court  to  said  to  the  Jury, 
while  deliberating  on  its  verdict  exhibits 
whldi  have  been  duly  reedved  in  evidence. 
Section  351.  Rem.  Code  1016;  Dr.  Jack  v. 
Territory,  2  Wash.  T.  101,  8  Pac.  832 ;  State 
v.  Webster,  21  Wash.  63,  B7  Pac.  361;  State 
V.  Baker,  67  Wash.  596,  122  Pac.  335.  The 
conrt  therefore,  did  not  commit  prejudicial 
error  In  sendlns  to  the  Jnzy  the  exhibits  in 
this  case. 

[2]  During  the  argument  to  the  jury  a  dis- 
pute arose  betweai  the  attorneys  whether 
there  was  sufficient  testimony  as  to  the  con- 
toits  of  ttie  bottles  to  take  the  case  to  the 
jury.  During  this  dilute  the  court  in  the 
preaoice  of  the  jury  said  that  tbe  bottles 
would  be  with  the  Jury  while  It  was  deliber- 
ating on  its  rerdict  and  it  could  oouTinoe  it- 
self in  any  way  it  dioaa  whether  the  otmtanta 
UiereoC  onoalated  of  irtHSkar.  ^la  ^MMlant 
owi  tends  that  the  court  erred  in  tdUng  the 
jury.  In  substance,  that  It  could  smtil  and 
sample  the  contents  of  the  various  bottles, 
for  the  purpose  of  determining  ^ndiether  they 
contained  whisky.  It  would  not  have  been 
prejudicial  error  to  have  allowed  the  jury  to 
smell  and  taste  this  liquor  during  the  prog- 
ress of  the  trial,  for  the  purpose  of  wtrittMnj 
it  to  determine  the  nature  of  the  liquor.  If 
that  would  not  have  been  error,  it  waa  not 
Kurejudldal  errw  to  allow  the  Jury  to  take 
the  bottles  to  the  jury  room,  and,  while  de- 
liberating on  its  verdict,  smell  and  sample 
tbe  contents  thereof  for  the  like  purpose.  In 
vOuac  words,  we  hold  ttiat  it  was  not  neoe^ 
aaxUy  prejudicial  error  for  the  court  to  send 
■ndi  exMhltB  to  the  Jury,  <v  to  permit  the 
Jury,  while  delltwrating  m  .Its  Terdlct  to 
smell  and  sample  tbe  contents  ot  the  bottles, 
for  the  bona  fide  purpose  of  determining 
whether  the  ooDtento  thereof  consisted  of 
whisky. 

[I]  A  more  serloas  ouestloa  is  raised  by  tha 
appelant  In  his  oontentlMi  that  llw  jury, 
while  dtflb«atlng  on  Its  verdict  abused  its 
discretion  by  drinking  considerable  quanti- 
ties of  the  Uquor.  Tbe  affidavits  of  pradl- 
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cally  all  of  the  jurors  ware  obtained  ooncon- 
bis  tbe  amnuit  ta  ttm  Uqoor  oniBiiiiied  by  the 
Joron  while  dtilberattng  on  their  verdict 
Tbe  affldavlts  of  some  o£  tbe  jurors  would 
indicate  that  cwslderable  and  unneoeasary 
portlona  of  tbe  Uqoor  had  been  amsnmed  by 
tbe  jury;  but  the  affldaTita  of  most,  of  the 
jurors  are  to  the  effect  that  only  about  Ave 
of  the  bottles  were  opened*by  tbem,  and  but 
a  small  portion  thereof  was  consumed  by  tbe 
Jury,  and  that  this  was  done  by  tasting  for 
the  purpose  of  determining  whether  it  was 
whisky.  There  is  no  affirmative  showing 
that  any  of  the  jurors  were  under  the  Influ- 
ence of  Intoxicating  liquor  either  while  delib- 
erating on  the  verdict  or  when  the  Jury  came 
Into  court  with  Its  verdict  On  the  contrary, 
a  majority  of  the  Jurors  made  affidavits  to 
the  effect  that  at  no  time  was  any  juror  un- 
der the  Influence  of  Intoxicating  liquor.  The 
cleric  of  the  court,  who  personally  knew  most 
of  the  members  of  the  Jury,  made  affidavit 
that  none  of  them  was  under  the  Influence  of, 
liquor.  The  court,  who  received  the  verdict, 
stated  that  he  was  acquainted  with  most  of 
the  jurors  and  was  of  the  opinion  that  none 
of  them  was  under  the  influence  of  liquor. 
Under  this  state  of  the  record  we  cannot  say 
that  the  appellant  has  been  prejudiced.  The 
trial  court  was  in  better  position  than  we  to 
observe  the  jurors,  and  to  note  the  amount  of 
liquor  they  had  partaken  of,  and  wheth^  or 
not  they  had  consumed  all  the  liquor  that  was 
miffring  or  whether  there  had  been  an  oppor- 
tunity for  some  of  It  to  disappear  in  other 
ways,  and  whether  any  juror  was  under  the 
Influoioe  of  stnmg  drink.  He  denied  the  mo- 
tion for  new  trial;  we  cannot  say  he  erred 
ther^n. 

[4,  f  ]  However,  we  feel  that  It  is  our  duty 
to  disoourage  tlie  practice  at  permlttbis  tbe 
jury  to  have  with  it.  while  deliberating  on 
its  verdict,  large  qnantitlea  of  iuttnlcatlng 
liquor.  This  appeal  shows  tlie  dangers  of 
that  practice.  Ordinarily,  there  is  no  ne- 
cessity therefor  and  no  good  can  be  accom- 
plished thereby.  Whether  or  not  the  court 
should  send  sudi  exhibits  to  the  jury  Is  or- 
dinarily a  matter  of  discretion.  If  the  court 
Is  of  the  opinion  that  It  is  wise  that  the  mem- 
bers of  the  jury  should  determine  for  them- 
Brivea  whether  or  not  certain  liquid  is  intox- 
icating liquor,  tbey  should  be  required  to  so 
determine  by  mnelling  and  tasting  during  the 
course  of  the  trial  and  in  tlte  ^eaenoe  of  the 
court  Ordinarily,  however,  tiw  state  can 
furnish,  by  other  means,  ample  teBtimony  to 
Show  whether  a  liquor  is  Inbnlcatlng  or  oth- 
erwise, and  usually  It  la  neither  necessary 
nor  wise  for  the  jury  at  any  time  to  sanqile 
the  liquor. 

In  this  case  we  feel  certain  that  the  court 
did  not  commit  any  reversible  error,  and  tliat 
the  jury  was  not  guilty  of  such  misconduct,  If 


any,  as  that  tbe  appellant  was  prejudiced 
Uierefay  or  d^Mlved  of  a  fair  triaL 
The  Judgment  Is  affirmed. 

HOLGOMB.  0.  J.,  and  TOUCAN.  rULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


GORDON  V.  AUMILLER  et  aL  (No.  16412.) 
(Supreme  Gourt  of  Washington.  Jan.  19, 1920.) 

1.  PABTinBSHXP  «3»12T  —  WoUEnra  hehbek 

OP  NOITTBADIIfO  PABIONO  PASnfEBSHIP 

couLo  nor  bind  naif  bt  Bontownro  ob  iiv- 

CmiBEBINO  PBOFBBTT. 

The  working  member  of  a  nratrading  part- 
nership to  grow  potatoes  could  not  bind  the 
Arm  by  his  indiridual  act  in  borrowing  mooey 
for  it  and  incumbering  its  property. 

2.  Pabtnxbship  «=9l6&— I^NDsa  to  workiho 

XEMBKB  or  AGBIOULTnBAL  FAXTNBBSHIP 
CANNOT  CU.AIH,  AS  AGAINST  INACTIVE  PAKT- 
NIS,  THAT  HB  WAS  LEU  TO  BKLIEVK  WOBKINQ 
MBUBKB  OWNKD  CBOP. 

Laider  to  the  working  member  of  a  non- 
trading  partnership  formed  to  raise  potatoes 
<m  leased  land  Md  without  tight  to  say,  as 
against  tiie  ri^ts  of  tbe  inaotiTe  member,  Aat 
he  waB  led  to  beUm  tttat  tlu  working  member 
was  tbe  rnAe  owner  of  the  potatoes,  with  abao- 
Into  right  to  borrow  mon^  and  secure  payment 
by  mortgaging  the  crop;  the  inactive  member 
having  done  no  act  tending  to  conceal  the  ex- 
istence of  the  partnerahip  relation,  wiiile  there 
were  facts  putting  tbe  lender  on  inquiry  as  to 
the  probability  of  the  inactive  memb«-  being  In* 
terested  in  the  crop. 

3.  FABTNKaaBIP  «S»S49— AOMIOUXTUBAI.  rtBU 
NOT  WITHIN  BTATDTE  AS  TO  ''UHXIXD  PABT- 
KKBSHIP." 

An  agricultural  partnerahip,  not  one  for  the 
transaction  of  mercantile,  mechanical,  or  man- 
ufacturing businesi,  was  not  a  "limited  part- 
nerahip," such  as  is  mentioned  in  Rem.  Code 
1916,  S  83S0,  requiring  recording  of  the  articles 
of  a  limited  partnership. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  FUst  and  Second  Seiiea,  Idmited 
Partnership.]  ' 

Department  1. 

Appeal  from  Superior  Court  TaUma  Ooon- 
ty;  Marcourt  M.  Taylor,  Judge. 

Action  by  J.  H.  Gordon  against  W,  C.  Mar^ 
burger  and  another,  wherein  W.  J.  Aumlller 
Ittter^'encd.  From  a  judgment  for  plaintiff, 
the  inteivener  appeals.  Affirmed. 

Jamea  O.  Cull  and  E.  B.  Pr^Ie,  both  €t 
Yakima,  for  appellant 

Snlveiy  ft  Bounds,  of  Yakima,  fbr  reivond- 
ent 

PARKER,  J.  Tbe  plaintur,  G<»don,  com* 
menc^  this  action  in  the  aupwlor  court  for 
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YaUma  emuity  acalnst  the  defendant  Max- 
bwgor,  SQddng  an  accounting  ol  tlielr  part- 
nersMp  affairs  and  the  appolnbneat  of  a  re- 
ceiver to  take  (diaxge  of  their  partDerablp 
proiiert7  pending  the  aettlement  .of  tbeir  dlf- 
fnenoes^  The  Gnnrers'  Serrloe  Coniiwnr 
was  made  a  defendant,  because  the  remain- 
ing partnerahlp  property,  consisting  of  potar 
toes,  was  atored  In  Its  warehenBa  Arthur 
Earr  was  by  the  court  appttoted  recelTer, 
and  by  cwder  of  the  court  axAd  the  potar 
toefl  stored  In  the  Bervlce  companyra  ware- 
bonae.  Tbe  proceeds  of  the  sale,  after  pay- 
ing the  storage  charges  and  the  expensea  of 
the  sale,  amounted  to  $6^  In  the  moan- 
time  W.  J.  AumiUor  filed  In  the  receivership 
proceedings  his  complaint  in'  IntOTrentlon, 
aeeking  to  hare  his  claim,  amounting  to  $300, 
established  as  a  dalm  against  the  potatoes 
and  the  proceeds  the  sale  thereof.  The 
ease  came  on  for  trial  upon  the  merits  as  to 
the  accounting  controTersy  between  Gordon 
and  MartmrgCrr,  and  also  as  to  fbe  claim  of 
lien  made  by  Aumlller  against  the  potatoes 
and  the  proceeds  thoreof.  Judgment  was 
fendered,  decreeing  Gwdon  to  be  entitled  to 
the  whole  of  the  proceeds  of  the  sale  of  the 
potatoes  after  the  payment  of  the  receiver^ 
diip  raqienses,  by^  reason  of  Marburger's  ap- 
proprlaticHi  of  other  pn^erty  of  the  partner^ 
Alp.  It  was  also  adjudged  that  the  relief 
prayed  ftHr  by  AumlUer  be  denied,  and  hia 
complaint  in  interventliHi  i  be  dismissed. 
From  this  disposition  of  the  cause,  Anmiller 
has  appealed  to  Oils  court 

The  controQlng  facts  touching  AnmlUer'a 
claim  against  the  potatoes  and  the  proceeds 
of  the  sale  thereof  may  be  sununarized  as 
follows:  On  April  10.  1917,  Marbnrger  and 
Gordon  entered  Into  a  i>artnership  agreemmt 
looking  to  the  raising  of  potatoes  during  the 
crop  season  of  1917  on  a  certain  10-acre  tract 
of  land  In  Taklma  county,  owned  by  Henry 
Pagel.  Marburger  was  to  do  the  work  and 
superintend  It,  In  so  far  as  labor  was  con- 
cerned, while  Gordon  was  to  furnish  all  mon- 
ey necessaiT  for  seed,  for  carrying  on  the 
work,  for  harvesting  the  potatoes,  and  lor 
marketing  the  same.  On  April  30th,  Gordon 
having  furnished  money  therefor,  Marbui^er 
paid  Pagel  $170  for  the  rent  of  the  land, 
taking  his  receipt  therefor,  which  receipt 
stated  that  the  payment  was  for  rent  of  the 
land  imtll  March,  1918,  specifically  described 
it,  and  that  the  payment  was  made  by  W.  C. 
Haxtmrger  and  J.  H.  Gordon.  This  receipt 
was  all  in  typewriting,  Including  its  date 
of  AihU  30,  IfflX,  and  was  written  by  Aumll- 
ler at  the  request  of  Marburger.  Gordon  fur- 
nished sums  from  time  to  time,  from  April 
to  January,  Induslve,  In  compliance  with  the 
partnership  agreement,  amounting  in  the  ag- 
gregate to  $1,370.  These  several  sums  seem 
to  have  been  paid  out  by  Gordon  partly  direct 
for  labor  and  supplies,  and  partly  to  Mar- 
burger, BO  bs  could  pay  the  expenses  of  the 
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partnership.  The  evidence  is  all  but  con- 
clusive that  this  4^1,S70  was  oonsldOTiUy 
more  In  amount  than  sufficient  to  pay  all 
legitimate  ezpoises  incident  to  the  produc- 
tion and  marketing  of  the  crop.  While  Gor- 
don did  not  have  the  general  superintendence 
of  the  fapnlng  and  the  raising  of  the  crVBh 
he  visited  ttie  land  at  least  once  a  month 
during  the  wht^  of  the  season  ttom  the 
planting  to  the  harvesting,  and  did  a  small 
amount  of  wm^  upon,  the  cropi  Attet  the 
potatoes  were  harvested,  a  part  of  them  were 
dlqrased  of  by  Harlmrger,  and  a  part  stcmd 
in  ttie  warehoDse  itf  the  Qttm&af  Service 
Company,  In  the  name  of  Marburger  &  Ow- 
don.  This  was  done  by  Marburger ;  the  re- 
ceipts ttierefor  being  issued  in  the  name  of 
Marburger  it  Gordon,  and  delivered  to  him 
by  the  Grower^  Service  Gompaby.  Ma^ 
burg«r  never  accounted  to  Gordon  tov  the 
portimi  of  the  potatoes  disposed  chC  by  lilm, 
nor  did  he  account  to  Anmiller  for  any  p(W< 
tlon  thereof.  It  Is  plain  that  there  was  no 
eff  OTt  cx  intention  whatever  on  flie  part  of 
Gordon  to  omceal  the  partnership  relatl<m 
existing  between  tiwm  trom  the  public. 

On  June  12,  1917,  Marburger  borrowed 
from  AumfllCT  $100;  executing  and  ddlvering 
to  Aondll»  his  note  therefor,  payaUe  Jan- 
uary 1, 1918.  He  at  the  same  time  executed 
and  delivered  to  Aumlller  a  <^ttd  mortgage 
upon  the  growing  crop  of  potatoes  to  bocqk 
the  payment  of  this  note.  This  was  done  by 
Marbnrger  individually  In  his  own  nam& 
Thereafter,  oa  Novwb»  1st,  Marbnrger 
again  bw rowed  from  Aumlller  (50,  executing 
his  promissory  note  therefor,  payable  30  days 
after  date. '  No  written  security  was  given 
accompanying  this  note,  but  it  was  orally 
agreed  between  them  that  It  be  treated  as 
being  secured  by  the  diattel  mortgage  al- 
ready given.  Thereafter,  on  January  12, 
1918,  Marburger  again  borrowed  firom  An- 
miller $100;  no  written  evidence  of  any  se- 
curity accompanying  this  note,  but  Marburg- 
er promising  that  he  wonid  deliver  to  An- 
miller the  receipts  issued  by  the  Growers* 
Service  CSompany,  evidencing  the  storage  of 
the  potatoes  in  Its  warehouse.  A  few  days 
thereafter  Marburger  delivered  four  of  such 
recielpts  to  Anmiller,  but  without  any  indorse- 
ment thereon  of  any  nature. 

CI,  2]  Ho  contention  is  here  made  against 
the  judgment  of  the  trial  court  in  so  far  as 
it  awards  the  proceeds '  of  the  sale  of  the 
potatoes  here  Involved  to  Gordon  as  against 
ilarburger,  so  we  proceed  upon  the  assump- 
tion that  the  fund  Is  the  property  of  Gordon 
as  between  those  two.  It  Is  conceded  that 
the  business  relation  between  them  was  that 
of  a  nontrading  partnership,  and  that  Mar* 
burger's  power  to  contract  debts  and  incum- 
ber the  partnership  pn^rty  was  limited  ao 
cordingly.  In  Suively  v.  Matheson,  12  Wash. 
88,  40  rac.  628,  SO  Am.  St  Rep.  677,  Judge 
Dunbar,  reviewing  the  law  touching  the  pow- 
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er  of  one  partner  of  a  nontrading  partner- 
Aip  to  bind  the  other  partners,  or  the  part- 
nership pnpatr  to  the  detriment  <a  the  oUi- 
«r  partners,  aiMablng  for  the  ooort.  said: 

"The  invspmptioii  Is  that  on«  partner  baa  no 
power  to  bind  the  other  partners.  Hencei  be- 
foEe  recoTerr  can  be  obtained  nj^on  k  contract 
entered  Into  by  one  partner  In  a  nontradinf 
partnemhlp  against  the  ofiier  partners.  It  must 
be  affirmatively  shown  by  die  party  attempting 
to  bind  the  noncontractinr  partneis,  dther  that 
the  authority  to  bind  was  conferred  by  the  ar- 
ticles of  incorjraration,  or  that  authority  had 
been  specially  ooDferred,  or  that  It  had  been 
the  custom  of  such  partnership  to  recoguize  this 
right  to  audi  an  extent  aa  would  ilre  innocent 
dealers  a  right  to  relj  upon  the  cQstom.**, 

It  was  also  recognized  as  the  law  la  that 
decision  that,  In  the  doing  of  acts  ordinarily 
necessary  to  be  done  by  one  partner  in  the 
performance  of  partnership  duties  aarigned 
to  such  partner,  he  can  bind  the  other  part- 
ners and  th^  interest  in  the  partnerslilp 
property.  It  Is  plain,  however,  that  In  this 
partnership  Mart>arger  had  no  duties  to  per- 
form In  the  partnership  business  riendering 
tt  at  all  necessary  for  falm  to  borrow  money 
to  further  the  i»artnershlp  Interests,  nor  was 
there  any  custom  of  dealing  by  either  of  the 
partners  touching  the  partnership  business  in 
the  least  suggesting  that  Marburger  was  an- 
thodzed  to  borrow  money  for  the  partnership 
or  Incumber  its  property.  The  ctmtentlona 
at  ooonsel  for  Marbnrgnr  are  rested  upon  the 
theory  that  Gordon  was  a  rilent  or  dormant 
partner,  and  that  Aumlllw  waa  warranted  in 
dealing  with  Marburger  upon  the' assumption 
that  he  was  the  sole  owner  of  the  potatoes. 
It  Is  tme  that  Aumiller  testified  In  substance 
that  he  had  no  notice  of  Gordtm'a  interest  in 
the  potatoes  until  after  he  had  made  all  of 
tbe  three  loans  to  Marburger.  It  Is  hard  to 
believe  that  Aumiller  was  wholly  Ignorant 
of  Gordon's  interest  In  the  potatoes,  In  view 
of  the  fact  that  Aumiller  prepared  the  rent 
receipt  evldoicing  the  leasing  of  the  land  to 
both  Marburger  and  Gordon  for  the  raising 
of  these  potatoes.  The  chattel  mortgage  giv- 
en by  Marbui^er  to  Aumiller  to  secure  the 
first  loan  of  $150  described  the^crop  of  pota- 
toes as  being  then  growing  upon  the  same 
land,  descrit^g  it,  and  referring  to  it  as  be- 
lon^ng  to  Henry  Paget,  which  mortgage  was 
executed  on  June  12th,  only  1  month  and  12 
days  attet  Aumiller  had  prepared  tbe  rent 
receipt  for  Marburger.  Surely  this  ou^b 
to  be  held  to  be  sufficient  to  at  least  pat 
Aomlller  upon  inquiry  as  to  the  probablli- 

of  Gordon  being  interested  In  the  potatoes. 
TMb  significant  fact,  together  with  the  f&ct 
tbat  Gordon  made  no  effort  to  ooqceal,  and 
did  no  act  tending  to  conceal,  the  existence 
of  the  partnership  relation  between  him  and 
Marburger,  and  the  fact  that  this  was  iinrdy 
a  nontradlng  partnership,  we  think,  compels 


tiw  oondnslon  that  in  no  event  can  Aumiller 
at  fills  tSmiB  be  heard  to  m^,  as  acalnst  the 
rl|^  of  Gordon,  tbat  he  waa  led  to  bdlere 
that  Uarbnreer  waa  ttie  wde  owner  at  tbe 
potatoes^  with  obaolate  rl^ht  to  borrow  mon- 
ey and  Mcure  the  payment  <tf  the  same  by 
Incumbering  them.  Oar  dedilims  In  TUdoi 
T.  Pedersott,  88  WadL  264,  162  Fac  1021, 
and  Woody  v.  Wagner,  80  Wash.  429,  164 
Paa  819,  laid  support  to  this  oonduslon. 
though  we  do  not  dte  these  dodsions  as  be- 
ing exactly  In  pcdnt. 

[8]  Some  oontaitlon  la  made  In  behalf  at 
AumUler,  rested  t|pOQ  eectioii  BBOd,  Bern. 
CJode,  relating  to  limited  partnerships,  our 
reoeiat  dedatoo  in  Hanson  t.  Boesch,  104 
Wash.  267.  178  Pac.  849;  and  the  fact  that 
th^  were  no  arttdea  of  limited  paitncrtiblp 
filed  in  the  connty  auditor's  office  evidencing 
the  partnership  relation  oi  Marburger  and 
Gord<m.  This  Is  not  a  partnership  audi  as 
is  mentioned  In,  and  the  recording  of  the 
articles  of  whldi  la  contemplated  by,  section 
8359,  for  it  Is  not  a  partnerah^  "for  the 
transaction  of  mercantile,  mechanical,  or 
manufacturing  business.** 

The  Judgment  is  affirmed. 

HOLCOMB.  O.  and  MAIN,  MACKIK- 
TOSi^  and  MITUUKLI^  3J^  ocmcar. 


SHOUI/mS  et  aL      QUASI*  et  aL  (No. 
16608.) 

(SopremeOourtof  WaaUafftni.  Jaa.  18^  1920.) 

1.  DBAina  «=a88— ItaaraioT  hot  to  bx  cauo- 

KD  WITH  EXFBiran  ZIfOUKBBD  IK  PIMX  THAT 
HAS  BSBH  ABAnnONED. 

Under  Laws  1918,  p.  617,  |  10,  board  of 
county  commissioners,  upon  modification  of  orig- 
inal plana  for  drainage  district,  cannot  allow 
charge  of  engineer's  expenses  not  Incnrred  in  con- 
nection with  the  plans,  spedficationB,  and  proGles 
substantially  as  recommended  in  his  report,  or 
expenses  incurred  in  a  plan  which  was  the  sub- 
stantial abandonment  <A  that  originallj  favor- 
at^  reported  on,  or  with  exposes  of  plana 
■nd  spc^eations  m  ditdiea  situated  hi  loca- 
tions which  wore  independoit  of  the  distrlfit  aa 
originally  petitioned  for  and  favorably  reported 
on. 

2.  DsAins  «=3>88— Oo9r  xnouBBSO  m  pbbpa- 

RATION  or  DI8TBJ0T  TO  K  CHAnaiD  AOAinBT 
DlffTBIOT. 

Where  plan  for  drainage  district  as  original- 
ly proposed  under  Laws  1913,  p.  611,  was  aban- 
doned, and  only  a  portion  of  the  surveyed  die- 
trict  actually  made  a  part  of  the  district,  the 
district  as  finally  formed  is  to  be  charged  with 
sndi  portion  of  the  cost  aa  was  necessarily  in- 
curred in  the  iveparatlon  of  the  district  as  it 
waa  finally  adopted. 
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S.  Dbains  «=938  •-  Special  ATTOBmr's  wm 

HELD  PBOFEKLT  OHASOBABU  AOXmST  DI8- 
TBICT. 

Seven  hnndred  and  fifty  dollars  fee  by  drain- 
age diatrict,  organized  under  Lavs  19XS,  p.  611t 
u  amended  by  Laws  1917,  p.  617,  to  special 
attorney,  whose  Berrices  extended  over  a  period 
of  more  than  two  years,  and  were  not  shown  not 
to  have  been  Witlrely  beneficial  to  the  district 
u  finallr  created,  Md  properly  chargeable 
against  the  district 

4.  DRAina  «=»38 — Cost  or  pbepajution  ot 

FUN  FOB  ONE  DITCH  FBOPKBLT  OHABOEO 
AQAJStei  DISTBICT,  THOtTGB  PLARS  VKBX 
GHAIVOCD  BT  TWO  DITOHXB  IK  UBtT  THEBKOP. 

Where  drainage  district  as  finally  formed 
contained  two  small  ditches  instead  of  one  ditch, 
as  originally  planned,  the  cost  incident  to  the 
Borrey,  etc.,  of  the  one  ditch  for  which  Hie  two 
were  snbatitated  was  properly  charged  against 
the  district,  where  the  constrnction  of  the  two 
ditches  was  more  feasible,  econoioicBl,  and 
serviceable  than  the  construction  of  oqly  the  one 
ditch  according  to  original  plan. 

5.  Mahdauub  «=»17&— Supeemb  Oodst  iros 

REQUIRED  TO  OBAITT  OB  BUTEOT  AFPUOATION 

IN  TOTO. 

An  application  for  writ  of  mandate  does  not 
compel  Supreme  Court  to  dther  grant  or  x«jeet 
it  in  toto. 

Department  1. 

Appeal  from  Snpertor  Cour^  Snobtnnlsh 
Comity ;  Balph  C.  Bell,  Judge. 

Mandamus  Seymour  Shoultes  and  eUk- 
en  against  O.  H.  Qnaat  and  others.  From 
Judgment  rendered,  both  parUek  qnteal. 
Modified  and  affirmed. 

Tboa  A.  Stiger,  of  Bverett,  for  appellants. 
Made  &  Black,  of  Drerett,  for  reqpcmdents. 

UACEINTOSH.  J.  In  February,  191^ 
there  was  filed  with  the  board  of  coimty  com- 
mlssioners  of  Snohomish  comity,  pursuant 
to  chapter  176,  Laws  1913.  the  petition  of 
Paulson  and  others,  asking  for  the  formatira 
of  a  drainage  improTement  district  to  con- 
sist of  a  main  ditcb  about  four  miles  in 
length,  with  six  laterals.  The  exact  bound- 
aries of  the  lands  to  come  within  that  dis- 
trict were  not  given,  bat  it  waa  stated  m  the 
petition  that  the  district  was  Intended  to 
benefit  about  3,500  acres.  The  commission- 
ers appointed  a  special  engineer  and  attor- 
ney for  the  proposed  district,  and  author- 
ized the  engineer  to  go  over  the  lines  of  the 
pr<^H>Bed  improvement  and  make  a  report  in 
writing  as  to  the  feasibility  of  the  project 
This  was  done.  In  the  report  the  engineer 
shortened  the  main  ditch  by  about  one  mile, 
and  suggested  the  omission  of  certain  later- 
als, and  recommended  others  included, 
and,  retiring  to  the  feasibility  of  the  proj- 
ect, pointed  out  that  an  exact  survey  would 
be  necessary  before  the  topography  of  the 
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land  conld  be  ascertained,  and  when  this 
survey^  shonld  have  been  made  other  modld- 
catlona  might  be  required.  The  commission- 
ers entered  an  order,  directing  the  engine^ 
to  make  a  turtbsar  survey  and  prepare  the 
necessary  maps,  etc,  of  the  proposed  dis- 
trict. The  project  was  then  designated 
"Propoeed  Drainage  District  Na  Blre."  The 
engineer  proceeded,  under  the  direction  of 
the  board,  to  make  such  further  survey,  and 
rmdered  his  estimate  of  the  cost  of  the  dis- 
trict. In  this  second  report  the  engineer  de- 
termined that  a  large  portion  of  the  area 
which  would  have  been  drained  by  the  plan 
recommended  in  the  first  report  ahould  not 
be  drained,  and  In  fhla  second  report  provid- 
ed for  a  district  of  about  2,800  acres,  aoaxe 
of  which  had  been  hidnded  in  the  oiiglual 
petition  and  his  first  report,  tmt  aboat  800 
acres  of  new  area  were  Induded.  A  plan  of 
the  drainage  system  of  the  nevr  district  was 
then  filed,  which  consisted  of  ftnir  ind^nd- 
ent  ditches,  ttie  first  of  which  was  the  same 
as  that  noticed  in  the  first  repOTt,  except 
that  no  lateriils  -were  proflded.  This  report 
also  contained,  amcmg  the  estimated  costs  of 
the  bnprorement,  an  lt«n  of  fl,6TO.99,  for 
ent^ewing  expense.  Upon  ttte  filing  of  tUa 
report  the  commlasicHiers  published  notice  of 
hearing  as  regalred  by  law,  which  hearing, 
after  sereral  conthmancee,  was  had  and  the 
board  entered  its  flndlngB,  ordered  a  district 
of  1,799  acres,  eliminated  the  800  acres  add- 
ed 1^  the  ^^eer's  secmd  repwt,  and  also 
eliminated  the  third  and  fourth  ditches 
named  In  that  report  The  district,  as  final- 
ly determined,  contained  two  parallel  ditch- 
es to  be  constructed  at  the  same  locations 
where  the  special  engineer  had  suggested  In 
his  second  report  as  dl  tehee  1  and  2,  but  the 
sizes  of  the  ditches  were  somewhat  altered. 

Some  months  thereafter  the  county  engi- 
neer, pursuant  to  an  order  of  the  board  ot 
coonty  commissioners,  baring  made  a  survey, 
snbmitti^  a  i^an  for  dltdi  No.  1,  which  fol- 
lowed tike  same  location  proposed  by  the 
special  engineer,  but  differed  in  length, 
width,  and  depth.  This  plan  was  adopted 
for  ditch  No.  1,  and  the  district  was  con- 
structed. The  county  engineer  then  deter^ 
mined  upon  the  location  of  ditch  No.  2,  and 
substituted  for  ditch  No.  2,  as  proposed,  two 
small  ditches,  one  on  each  side  of  the  county 
road,  which  were  to  be  called  dl£ch  No.  2. 
These  ditches  were  shorter  than  No.  2  as 
proposed  by  the  special  engineer,  and  were 
shallower,  and  In  their  combined  width  nar- 
rower than  the  ditch  originally  proposed. 

The  special  englneer'a  work  for  the  dis- 
trict then  ceased,  the  work  being  taken  over 
by  the  county  engineer  under  chapter  130  of 
the  Laws  of  1917,  which  was  an  amendment 
to  the  act  under  which  the  proceedings  had 
theretofore  been  conducted.   Thereafter  ap- 
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pralsen  ai^rtloned  tbe  amount  of  costs  and 
expenses  on  the  lands  according  to  the  bene- 
fits derived,  and  filed  their  schedule  accord- 
lag  to  law.  The  board  of  county  oommls- 
Bloners  then  gave  notice  of  hearing  on  the 
schedule.  Prior  to  that  hearing  the  respond- 
ents applied  to  the  superior  court  for  an  al- 
tematlTe  writ  of  mandate.  In  their  appli- 
cation tliey  stated  certain  irregularities  in 
tiie  proceedings  before  the  board  of  county 
commissioners,  and  alleged  that  the  final  or- 
der of  the  board  was,  In  legal  effect,  a'  rejec- 
tion of  the  original  petltltm,  and  asked  that 
tbe  fees  of  the  special  engineer  and  the  spe- 
cial attorney  be  disallowed,  and  that  the 
board  of  county  commlaslmers  be  ordered  to 
strike  the  amount  nf  such  fees  from  tbe 
schedule. 

The  respMtdCTts  claim  that  tlie  present 
district  Qt  1,800  acres  should  not  bear  the 
entire  uqieaue  of  tbe  q>ecial  sorv^,  affect- 
ing about  4,000  acres,  for  the  reasm  tbat 
most  of  the  Improvements  petitioned  for 
originally,  or  as  Induded  In  the  reports  oC 
the  Q>edal  engineer,  even  U  made  accord- 
ing to  the  original  petltlcn  and  reports 
would  not  have  benefited  the  1,800  acns  ct 
the  dlatrict  as  created,  and  also  tbat  no  poi^ 
tlim  of  the  ditches  were  actually  Aug  ac* 
cording  to  tbe  plans  ttf-tbe^edal  engineer. 

Upon  ttie  trial  tbe  court  strudk  the  aiie- 
dal  engineering  expense,  but  refused  to 
strike  the  special  attom^'s  fees  and  tbe 
coat  of  the  two  ditehes  subsUtnted  tor  ditch 
No.  2.  Both  sides  luive  an>ealed. 

[1]  Under  section  10  of  the  act  of  1913  tbe 
board  of  county  omimlsslMiers  Is  onpowared 
to  change  boundaries,  to  revise  estimated 
costs,  to  make  changes  and  modifications  in 
mgineer's  reports,  and  to  reject  his  work.  If 
necessary,  and  have  the  work  done  by  some 
one  else,  or  to  reject  the  whole  proceeding. 
But  this  does  not  give  the  board  the  right  to 
allow,  as  engineer's  expense,  such  expenses 
aa  were  not  incurred  in  connection  with  the 
preparation  of  plans,  ^edficatlons,  end  pro- 
files substantially  as  recommended  in  his  re- 
port, and  the  district  cannot  be  charged  with 
such  expenses  as  were  Incurred  In  a  plan 
which  was  the  substantial  abandonment  of 
that  originally  dlafgned  or  that  favorably  re- 
ported on,  and  the  district  cannot  be  charged 
with  the  expense  of  making  plans,  specifica- 
tions, profile,  and  estimated  costs  on  ditch- 
es situated  In  locatlcnui  which  were  Independ- 
ent of  the  district  as  originally  petitioned 
for  and  favorably  reported  on. 

[2]  The  district,  however,  cannot  be  reliev- 
ed of  such  portion  of  cost  as  was  necessarily 
incurred  in  the  preparation  of  the  district  as 
It  was  finally  adopted.  The  entire  record  Is 
conclusive  that  the  only  question  properly 
before  the  court,  in  so  far  as  tbe  special  en- 
gineer's charges  are  concerned,  Is  aa  to  the 
ai^rtlimment  of  that  expense.    It  would 


seem  that  the  special  engines  is  not  entitled 
to  the  entire  sum  of  $1,678.9S,  but  tbe  serv- 
ices which  he  rendered  were  of  value  to  the 
district,  as  finally  adopted,  in  the  sum  of 
$000,  and  an  order  will  tie  made  that  tliia 
amount  be  included  In  the  cost  of  the  dis- 
trict. 

[S]  Passing  to  the  consideration  of  the  spe- 
cial attorney's  crats,  there  is  no  claim  Oiat 
the  amount,  L  e.,  f7S0,  la  excessive  or  un- 
reasonable, the  services  having  extended  over 
a  period  of  more  than  two  years,  and  there 
is  no  testimony  showing  tbat  the  services 
were^  not  entlr^  beneficial  to  the  district  as 
finally  created.  The  court  was  therefore  cor- 
rect In  sustaining  the  allowance  of  this  iton 
by  the  otnnmlssloners. 

[4]  As  to  tbe  refusal  to  strike  tbe  Item  in 
regard  to  tbe  cost  of  dltdi  No.  2,  tbe  testt- 
mony  shows  that  tbe  constrncUw  of  two 
ditches  was  more  feaaitae,  eccmomlcal,  and 
serviceable  tban  to  have  constructed  ditch 
Mo.  2  according  to  tbe  original  plan.  We 
do  not  toA  called  upon,  under  fbese  dream- 
stances,  to  interfere  wltb  the  Judgment  ctf 
the  trial  court 

[B]  The  Judgment  will  be  affirmed,  except 
as  Indicated  in  the  foregoing  in  regard  to 
tbe  flpedal  ngliieer's  costs.  An  application 
for  a  writ  of  mandate  does  not  comp^  this 
court  to  either  grant  or  reject  It  In  toto. 
Sudi  is  the  holding  In  State  ex  rel.  Brown 
T.  HcQuade,  88  Wa«h.  B70,  7»  Pitc.  207 ;  State 
ex  rel.  Barto  t.  Drainage  Oom'rs^  46  Wash. 
474,  90  Pac.  660;  State  ex  ret.  Wolfe  v.  Par- 
menter,  60  Wash.  164,  06  Pac.  1047.  19  U-  B. 
A.  (N.  S.)  707 ;  State  ex  rel.  Maltbie  v.  Will, 
54  Wash.  453,  103  Pac.  479,  104  Pac.  797. 

HOLCOHB,  0.  J.,  and  PABKEB,  MAIN, 
and  MITCHELL^  JJ.,  cancnr. 


STATE  ex  rel.  SPOKANE  &  EASTERN 
TBUST  00.  et  al.  v.  SUPERIOR  COURT 
OF  WASHINGTON  FOR  SPOKANE 
COUNTY  et  aL    (No.  16661.) 

(Supreme  Court  of  Washington.  Jan.  27, 1920.) 

1.  Appeai.  and  bbbob  ^»458(2)  —  Supebse- 

nU8  QEAimD  ON  APPXAL  FBOH  JTIIMICENT 
GBANTING  WBrF  Or  FBOHIBmoN. 

Where  the  superior  court  has  Issued  a  writ 
of  prohibition,  supersedeas  is  granted  on  appeal 

under  Rem.  Code  1915,  g  1033. 

2.  Appeal  and  bbbob  ^s>479(:^— Sufzibsb- 

DBAS  HAT  BB  DBHIBO  WHBXB  AFPBAI,  18 
WITHOUT  UEBIT. 

Where  superior  court  has  denied  writ  of 
problbltion  or  mandamus  or  Injunction,  the 

^antin?  of  supersedeas  Ib  a  matter  of  discre- 
tion with  the  court,  and  though  It  will  ordi- 
nerily  be  granted  where,  if  not  granted,  the  ap- 
peal would  be  made  futile,  it  will  be  denied  If 
the  appeal  appears  to  be  witboot  merit. 
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3.  Wmneaacs  «=>8— Bkuev  or  wztrbss  that 
TEsmcoHT  wnx  BE  or  no  BENsnr  not 

GBOUHD  rOB  BErU8AI>  TO  ANBWXB  SUBPfENA. 

A  witnesi  cannot  refoae  to  answer  a  Bnb- 
ptena  on  the  gronnd  that  be  does  not  believe 
tbat  his  testunooy  wiQ  be  of  any  beneSt  to  the 
party  subpcsnainy  him,  in  face  of  the  fact  tbat 
the  teetimony  la  material  and  neceasary. 

4.  Witnesses  «»10  —  Witness  subpcenaxd 
dttces  tbouh  rot  bbqttibed  to  pboducb 
xmmatebiaii  ob  fbivilboed  doouvkfts. 

A  witness  subpffinaed  duces  tecum  has  a 
ricbt  to  r^uae  to  produce  docummts  which  are 
not  material,  or  which  on  accoant  of  their  con- 
fidential or  privileged  character  could  not  be 
received  in  evidence. 

5.  WrrNES8E»  4»16— WFTNESS  BEQ0IBED  TO 
PBODttCE  BOOKS  ROT  FBIVtLEOED  WmBB 
SHOWZNO  or  MATEBIAUTT  'HAS  BEEN  MADE. 

A  witness  SQbp<Bnaed  duces  tecum  has  no 
ri^t  to  refuse  production  of  the  books  and  rec- 
ords whldi  are  not  of  a  ctmSdential  or  priv- 
Ueged  diaracter,  where  a  showins  of  materiality 

has  been  made. 

6.  Witnesses  ^16— Bubbbi  takiho  AN  AC- 

COURTINO  JDSnnED  IN  IBSUXSa  SDBFCBETA 
DUCES  TECDM. 

Where  the  production  ot  certain  books  and 
papers  were  necessary  to  enable  referee  ap- 
pointed to  take  an  accounting  in  accordance 
with  the  terms  of  a  decree,  to  make  his  findings 
of  tsct  and  report  pnratiBnt  to  the  order  of  ref- 
erence^ referee  waa  justified  in  issning  a  sub- 
pcena  duces  tecum  to  require  ptodnctiaai  of  such 
books  and  papers. 

7.  WlTNESBBS  «a»16— iHCONTXHnMOX  AND  EX- 
PENSB  or  FBOimOINO  BKCOBDB  NO  EXCUSE 
FOB  FAILnSK  TO  EBSPOND  TO  BUBPCSNA  DUCES 
TBOUII. 

That  bank  subpoenaed  daces  teenm  oonld 
not  ttmifuaA  to  sabpcena  without  great  inoon- 
Tcnience  and  great  expense,  and  ibat  the  rec- 
ords called  for  would  weigh  half  a  ton,  and 
that  some  of  the  records  were  ecmstantly  used 
in  the  bank's  business,  was  no  excuse  for  failure 
to  produce  the  records. 

S.  WimSSES  «=>16— GONTIDENTIAI.  OOKMU- 
KICATioNS  TO  BANK  nOU  BARK  OUBNTB  NOT 
OBOUND  FOB  BEFU8AL  TO  BB8F0ND  TO  8UB- 
FCERA  DUCES  TECUM. 

That  books  and  records  of  bank  subpcBnaed 
daces  tecum  by  referee  in  accounting  proceeding 
contained  confidential  communications  with  cli- 
ents other  than  the  party  to  such  proceeding 
was  BO  eunse  for  failure  to  TOtpoad  to  subpoena, 
irtiere  referee  tkatxA  that  hs  would  not  dindge 
any  sndi  confidential  communications ;  it  being 
presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  a  referee  will  not  allow  records  in- 
troduced before  him  to  be  used  for  any  but  their 
proper  purpose. 

9l  ApnAZ.  AND  XBBOB  <^»479^>— DENIAL  OF 
BUPEBSEDBAS    PBOPEB    WHEBE    APPEAL  IS 
WITHOUT  HEBIT. 
Where  witness  subpcenaed  duces  tecum  by 
referee  in  accounting  proceeding  to  produce  rec- 
ords and  books  necessary  to  enable  rcforre  to 
make  his  findings  and  to  report  pursuant  to 


order  of  reference  refused  to  respond  to  tub- 
poena,  though  the  books  were  not  privileged,  and 
thereafter  applied  for  mrit  of  prohibitftm  to  pro- 
hibit referee  from  proceeding  to  punish  It  for 
contempt  in  failing  to  ob^  subpcnta,  the  court 
on  appeal  from  an  order  denying  the  petition 
for  writ  of  prohiUtion  properly  refused  to  is* 
BUS  supersedeas,  though  without  supwsedeas 
sucb  appeal  would  be  futile,  iloce  the  appeal  is 
without  merit. 

Department  1. 

Mandamus  by  the  State  of  Washington,  on 
the  relation  of  the  Spokane  ft  E^astem  Trust 
Company  and  others,  against  the  Saperior 
Court  of  the  State  of  WashlngtOD  for  Spo- 
kane Ooan^  and  ottaera.  Writ  dedl«d. 

Cyras  Haniy  and  O.  C.  Hoore,  both  of 
Sptdcane  (Gravea,  Kicer  &  Gravei^  of  Spo- 
kane, of  coonsel),  for  relators. 

Geo.  W.  Belt  and  Fred  M.'  Williams,  both 
of  Sp<&ane,  for  defendants. 

MACKINTOSH,  J.  In  the  superior  court 
for  Spokane  conn^,  before  Hon.  Brace  Blake, 
one  of  the  Judges  tbereof,  there  was  patdlns 
an  action  entitled  Daniel  t.  Danl^  In  which 
the  irilalutifr  dalmed  an  undivided  Interest  In 
certain  property  located  in  Spokane  and  the 
right  to  an  accounting  f<»r  the  rents.  Issues, 
and  profits  thereof.  In  January,  1818,  the 
court  entered  a  decree  in  favor  of  the  plaln- 
tlff,  awarding  her  an  undivided  Interest  la 
the  property  and  an  accounting  for  one- 
twelfth  of  the  rents,  profits,  and  issues  for 
the  period  beglnnfng  Deconber,  1903.  In 
tihat  accounting  the  amount  of  taxes  and 
assessments  paid  out  by  the  defendant  were 
to  be  ascertained  together  with  the  costs  and 
improvements  made  by  the  defendant  and 
the  cost  of  materials,  repairs,  and  upkeep. 
There  was  also  to  be  ascertained  the  amount 
of  the  mortgage  which  existed  in  Decem- 
ber, 1903,  and  the  amount  of  the  mortgages 
which  now  exist,  and  what  use  or  dlspori- 
tlon  waa  made  by  the  defendant  of  the 
funds  received  from  the  mortgages.  An  ap- 
peal from  this  decree  was  taken  by  the  de- 
fendant to  this  court,  where  it  was  affirmed, 
and  may  be  found  reported  In  Daniel  v.  Dan- 
iel, 181  Fac.  215.  Upon  the  remittitur  going 
down.  Judge  Blake  appointed  S,  P.  Domer 
as  referee  to  take  the  accounting  in  accord- 
ance with  the  terms  of  the  decree.  On  Octo- 
ber 21,  1919,  testimony  was  commenced  to  be 
taken  before  the  referee,  when  the  defendant 
Daniel  submitted  a  written  account  of  the 
rents,  profits,  and  Issues  from  Decanber, 
1903,  to  date,  and  testified  that  no' books- of 
accounts,  records,  deposit  books,  leases, 
checks,  documents,  or  memoranda  were  In 
his  possession  from  which  the  account  was 
compiled,  and  that  the  same  had  been  made 
entirely  from  his  recollection.  He  further 
testified  that  he  had  deposited  the  rents  de- 
rived from  the  property  In  certain  banks  In 
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SpokaiMb  on  of  iMdbt  ttn  Spokane  *  East- 
«ni  Trust  ComiMUV,  la  tiie  relator  In  Qila  ac> 
tton;  mat  bla  brother  diulng  tana  years  of 
tbe  time  was  associated  with  him  as  part 
owner  of  ttte  propwty  and  bad  collected  and  j 
recrived  pmtions  of  tb»  mts  and  bad  de- 
posited the  same  ia  this  bank.  The  plaintiff 
claimed  before  tlie  r^eree  that  the  pcodvc- 
tion  of  ttw  acconnt  of  the  defendant  and  bis 
brotber  with  On  Spokane  &  Eastern  Trust 
Company,  the  relator,  waa  necessary  In  or- 
der to  enable  llie  i^eree  to  take  a  pnver 
accounting,  and  that  no  other  sonroe  acces- 
sible to  the  plalntUt  existed  from  which  to 
obtain  the  Information  that  tbe  bank's  books 
wonld  show.  The  plalntUC  asked  for  a  sab- 
pcma  dnces  tecom  to  issae  to  the  proper 
officers  of  the  bank  to  prodnoe  Its  books,  rec- 
ords, and  papers  In  so  far  as  they  related  to 
the  aoconnt  of  the  defendant  and  his  brother 
covering  tbe  period  under  examination  be- 
fore the  referee.  The  referee,  being  satis- 
fied that  the  material  sought  by  the  sob- 
ptBna  was  necessary  for  a  full  and  complete 
disclosure  of  the  rents,  issues,  and  profits, 
directed  the  issuance  of  the  eubpcena  duces 
tecum  to  the  bank.  (When  we  use  the  word 
"bank,"  we  are,  for  the  sake  of  brevity,  using 
It  as  inclusive  of  the  bank  Itself  and  its 
officers  to  whom  the  subpoena  was  directed.) 

The  bank  refused  to  produce  the  evidence 
called  for  in  the  subpoena,  whereupon  atf  ac- 
tion entiUed  the  State  of  Washington,  on  the 
relation  of  the  Spokane  &  Eastern  Trust 
Ck>mpany,  v.  Domer,  was  instituted  in  the 
anperior  court  for  Spokane  county,  for  the 
purpose  ot  prohibiting  Domer,  as  referee, 
from  proceeding  against  the  Spt^ne  & 
Eastern  Trust  Company  for  the  violation  of 
the  sobpcena ;  tbe  referee  having  threatened 
to  punish  the  bank  for  contempt  in  falling 
to  obey  the  sobpoena.  Upon  the  hearing  In 
the  sapeiior  court  before  Hon.  Bruce  Blake, 
the  writ  of  prohlMtlon  was  quashed  and  the 
Iffoceedlng  dismissed,  whereupon  the  Spo- 
kane ft  Eastern  Trust  Company  appealed 
and  made  an  application  to  Judge  Blake  for 
an  order  fixing  the  amount  of  the  super- 
sedeas bond  on  appeal  to  this  court  from  the 
order  denying  the  petltl<m  for  a  writ  of  pro- 
hibition. This  motion  for  supersedeas  bond 
was  denied.  The  Spokane  &  Eastern  Trust 
Company  then  came  to  this  court  In  this  ac- 
tlm  wltti  a  petition  for  a  writ  of  mandate  to 
issae  to  the  superior  court  of  Spokane  coun- 
ty and  Bruce  Blake.  Judge  tbareoC,  directing 
tSiem  to  fix  the  amount  of  the  supersedeas 
bond  to  be  given  on  appeal  to  this  court  from 
the  dismissal  of  the  prohibition  action  in  the 
snperlor  court  of  Spokane  county.  The  mat- 
ter is  before  us  tm  ibis  petltlcm. 

[1 , 2]  The  vrit  of  prohlbiUon  sou^t  in  the 
snp^Tior  court  was  a  special  proceeding,  and 
from  a  final  Judgment  In  such  proceeding 
section  1033  of  Bern.  Code  provides  that  an 
appeal  may  be  taken  to  the  Suprone  Court 


State  T.  Snpoioir  Coozt  of  Whatoom  Covnty, 
2  Wash.  9,  2S  Fac;  1007;  State  «x  reL  Pros. 
Atty.  T.  Cnlon  Savtngs  Bank,  88  Wash.  4S, 
149  Pac.  827.  And  where  the  court  has  Is- 
sued a  writ  of  proiilMtlae  supersedeas  is 
granted  on  appsaL  But  where,  in  the  supe- 
rior court,  the  writ  ot  proUUtlon  or  man- 
date or  Injunction  has  been  denied,  the 
granting  of  supersedeas- Is  a  matter  of  dls- 
cretion  with  tbe  court,  and  In  tbe  exercise  of 
that  discretton-this  court  has  said  tbat  super- 
sedeas will  ordinarily  be  granted  where,  if 
not  granted,  the  appeal  would  be  made  fdtlle, 
depriving  tiie  app^nt  ot  the  fruits  ot  Us 
appeal ;  that  the  status  quo  will  be  preserved 
p»dlng  the  determination  of  the  appeal  upon 
its  merits.  State  ex  ni.  Bank  t.  Snperlor 
Court,  IS  Wash.  677,  42  Pa&  123;  State  ex 
reL  Barnard  v.  Board  of  Educatton.  19  Wash. 
8,  62  Pac  817,  40  U  B.  A.  817,  67  Am.  St. 
Rep.  706;  Packenham  t.  Beed,  87  Wash.  258, 
79  Pac:  786;  State  ex  rel.  Davis  ft  Co.  v. 
Snp^r  Court,  95  Wash.  258,  163  Pac.  765 ; 
Bier  V.  GJemrats,  95  Wash.  SOS,  161  Pac.  82. 
But  these  caaes,  while  preserving  tbe  status 
quo  in  order  to  protect  the  appellant  in  the 
event  of  his  success  on  the  appeal,  require 
tliat  the  discretion  of  tbe  court  should  be 
exercised  after  an  examination  Into  Uie  ap- 
plication for  the  supersedeas  to  determine 
whether  the  appellant  has  any  substantial 
right  which  would  be  injured  by  the  refusal 
of  the  supersedeas.  State  ex  rel.  Brlnggoid 
T.  Bums,  21  Wash.  227,  67  Pac.  804 ;  State 
ex  rel.  Oawley  v.  BremertoiT,  32  Wash.  606, 
73  Pac.  477;  State  ex  reL  Utartin  v.  Poln- 
dexter,  43  Wash.  147,  86  Pac.  176.  Although 
the  court  should  place  no  obstacles  In  the 
way  of  one  ai^>ealing  as  he  is  pmnitted  by 
statute,  still  it  is  to  be  remembered  that  the 
appeal  Is  a  privilege  whldi  is  accorded ;  and, 
although  that  privilege  is  looked  uiwn  with 
favor,  still.  If  Its  exercise  interferes  with 
the  rights  of  others,  and  .  the  appeal  It&elf 
upon  the  record  presented  in  the  mandamus 
action  appears  to  be  without  merit,  a  super- 
sedeas will  not  be  granted,  alOiough  such 
denial  may  virtually  dispose  of  the  ai^al 
and  destn^  any  posslbtll^  of  Its  efficacy  to 
the  appellant  In  other  words,  the  fact  that 
though  the  result  sought  to  be  prevented  by 
the  aiHpeal  may  be  accomplished  by  the  fail- 
ure to  grant  the  supersedeas,  this  court  can- 
not be  deprived  of  its  right  to  exercise  its 
discretion  in  the  refusing  or  granting  of  the 
supersedeas  In  aid  of  Its  appellate  powers, 
and  if,  in  the  examination  whldi  must  nec- 
essarily be  made  of  the  merits  of  the  appeal 
to  determine  the  proper  way  In  whldi  that 
discretion  shall  be  exercised,  this  court  de- 
termines there  is  no  sobstantlal  basis  for 
the  appeal,  the  proper  exercise  of  its  discre- 
tion in  such  cases  requires  tbat  the  super- 
sedeas be  denied. 

In  a  case  sudi  as  this  before  us,  although 
the  appellant  is  pursuing  a  remedy  accorded 
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It  by  law,  on  the  oflier  band,  It  Is  not  to  be 
forgotten  tbat  it  Is  Interfering  with  the  con- 
duct of  a  trial  In  a  court  of  justice,  and  tbat 
such  interference  Is  not  ordinarily  to  be 
sanctioned,  even  tbough,  by  wlthbolding  tbe 
supersedeas,  the  fruits  of  appellant's  appeal 
may  be  entirely  destroyed  before  the  appeal 
la  beard  on  its  merits. 

[3-S]  It  becomes  necessary,  therefor^  to 
Investigate  the  merits  of  this  controversy  as 
thoy  are  shown  in  the  record  preswted  on 
this  application  for  a  writ  of  mandate.  That 
record  shows  that  the  testimony  souglit  to  be 
secured  by  the  subpoena  duces  tecum  is  tes- 
timony which  is  necessary  to  the  plaintiff's 
case  and  the  only  testimony  available  to  the 
pialntur  for  the  purpose  of  estaMlahlng  that 
the  account  offered  by  the  defendant  is  In- 
accurate. Under  the  peculiar  circumstances 
of  this  accounting,  the  sources  of  Informa- 
tion are  extrranely  limited,  and  it  would  re- 
sult in  a  virtual  denial  of  Justice  were  she 
prevented  from  using  even  such  meager  in-, 
formation  aa  the  books  of  the  Spokane  & 
Eastern  Trust  Company  may  reveal.  It  is, 
of  course,  entirely  posidble  tbat  an  examina- 
tion of  those  books  will  be  of  no  material  as- 
sistance; but,  according  to  the  record,  the 
plaintiff  claims  that  they  will  be  of  asstet- 
ance,  and  there  Is  no  substantial  denial  of 
that  contrition.  A  witness  cannot  refuse  to 
answer  a  snbpcena  on  the  ground  that  he 
does  not  believe  tbat  his  testimony  will  be 
of  any  benefit  to  the  party  subpoenaing  talm 
in  face  of  the  fact  tbat  the  testimony  Is 
material  and  necessary.  The  law  recognizes 
the  right  of  a  witness  snbpcmaed  duces  te- 
cum to  refuse  to  produce  documents  whl<£ 
are  not  material  or  which  on  account  of  tb^r 
eonfldoitlal  or  privileged  character  could  not 
te  received  in  evidence.  Lawson  v.  Black 
Diamond  Cool  Biln.  Co.,  44  Wash.  26,  86  Pac. 
1120 ;  State  ex  rel.  Seattle,  etc.,  Co.  v.  Su- 
perior Court,  56  Wash.  649,  106  Pac.  160,  28 
L.  R.  A.  (N.  S.)  616.  But  where,  as  here,  a 
showing  ot  materiality  has  been  made  and 
the  books  and  records  are  not'  of  that  ood- 
fidentlal  or  priiU^ed  diaracter  whlcb  rea- 
ders them  Inadmissible,  the  witness  batf  no 
right  to  then  refuse  production. 

The  Spokane  &  Eastern  Trust  Company 
asSMTts  that  a  subpoena  duces  tecum  need 
not  be  complied  with  if  the  court  from  which 
it  Is  Issued  is  exceeding  its  lurisdlcUon.  The 
record  In  this  case  does  not  show  that  the 
subpoena  Is  in  itself  insufficient  nor  that  the 
teteree  was  exceeding  his  power  in  its  Is- 
loance. 

[S]  The  Spokane  &  Eastern  Trust  Com- 
pany asserts  that.  In  order  to  Justify  the  Is- 
suance of  the  snbpcena  duces  tecum,  the  court 
Issuing  It  must  require  a  showing  In  advance 
of  the  competency,  relevancy,  and  materiality 
of  the  tNWks  and  papers  the  production  of 
which  Is  sought  The  record  here  shows  that 
the  production  of  these  books  "became  and 


was  important  and  necessary  In  order  to  en- 
able this  defendant,  as  referee,  to  make  his 
findings  of  fact  ai^  report  pursuant  to  the 
order  of  reference,  and  that  there  was  no 
other  source  accessible  to  the  plaintifl  to  ob- 
tain the  information  from  the  said  books, 
papers,  and  documents  except  by  the  produc- 
tion thereof."  This  showing  was  certainly 
snffidnt  to  Justify  the  issuance  of  the  sub- 
poena duces  tecum,  and  the  subpoena  was  not, 
as  so  issued,  void  as  being  without  or  In  ex- 
cess of  Jurisdiction. 

The  Spokane  &  Eastern  Trust  Company 
asserts  tlmt  a  witness  cannot  be  held  for  cun- 
tempt  on  a  refusal  to  answer  Incomiwtent  or 
Improper  questions,  and  such  witness  cannot 
be  held  for  contempt  on  a  refusal  to  produce 
documents  which  do  not  contain  competent 
or  relevant  evidence.  As  we  have  already 
shown,  this  evld^ce  is  material,  competent, 
and  relevant.  ' 

The  Spokane  &  Eastern  Trust  Company 
farther  asserts  that  Daniel  did  not  make  the 
entries  contained  In  the  bot^  and  that  those 
entries  would  not  eren  tend  to  indicate  the 
sources  from  which  deposits  were  derived, 
and  th&t  therefore  the  entries  could  not  af- 
fect the  rights  of  Daniel  in  the  accounting; 
Although  it  may  be  tbat  they  are  not  the 
books  .of  the  accounts  of  the  defendant,  and 
not  books  of  original  entry,  still  they  are 
prop^  evidence  and  will  throw  some  light 
upon  the  accuracy  of  the  account  submitted 
by  the  defendant  Daniel,  and  it  is  not  for 
the  Spokane  &  Eastern  Trust  Company  to 
say  the  amount  <tf  weight  they  will  carry  nor 
the  condusiTeness  of  their  showing  upon  the 
referee.  The  witaess  sobpcenaed  in  a  case 
and  die  witness  sabpcenaed  duces  tecum  ara 
not  in  any  different  posltlott  before  the  court 
It  la  not  for  either  to  comply  or  to  refuse  to 
comply  with  the  subpoena  by  detmnlnlng  for 
themselves  the  admistibility  of  the  evidence 
sougbt  nor  Qie  weight  thereof. 

[7]  Tbia  observation  also  lu^lles  to  the  fur- 
ther objection  of  the  Spokane  &  Eastern 
Trust  Company  Oiat  it  would  be  a  great  In- 
convenience to  it  to  req?ond  to  the  subpoena. 
If  it  were  die  rule  that  witnesses  might  re- 
spond or  not  to  the  subpoena  according  to  tbe 
inconvenloice  they  might  suffer  by  respond- 
lnj^  lawsiUts  would  be  conducted  according 
to  private  nfber  than  public  convenlmce. 
The  further  objection  of  the  Spokane  &  East- 
em  Trust  Company  that  to  comply  with  tbe 
subpoena  would  entail  great  expense  Is  an- 
swered In  the  same  way. 

[>1  It  Is  also  asserted  by  the  Spokane  A 
Eastern  Trust  Company  tbat  the  books  and 
records  called  for  contain  confidential  com- 
munications with  clients  of  the  bank  other 
than  defendant  Daniel,  and  that,  by  thdr 
production  In  court,  these  communications 
might  become  public  property.  The  answer 
to  this  Is:  First,  that  the  referee  has  plain- 
ly  said  tbat  be  is  not  going  to  divulge  any 
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•adi  confidential  eommnaicaUona  that  ao- 
ddentaUy  ndg^t  see  tlw  light  of  day ;  and, 
aaoond,  it  la  to  be  preanmed.  In  tbe  abaence 
of  evidence  to  the  contrary,  tbat  a  public 
offlcial  vach  aa  tbe  referee,  in  tbe  perform- 
ance ot  bis  sworn  duty,  Is  not  going  to  allow 
records  Introdoced  before  him  to  be  used  for 
any  but  their  jwoper  purpose^  nor  la  he  going 
to  convert  the  trial  of  tbe  cause  into  material 
for  general  gossip. 

Aa  a  matter  ot  fact,  die  record  dunn  Omt 
Oie  Spokane  A  Eastern  Truat  Company  la 
not  'nf""g  any  very  serious  objection  to 
answering  tbe  sabpcena ;  that  tbe  objection 
la  coming  fn»n  the  defendant  Daniel,  the 
record  showing  tbat  tbe  Spokane  ft  Eastern 
Tmst  Company,  in  appearing  In  reqwiae  to 
tbe  subpoena,  merely  stated,  Oinnigb  its  atp 
tomey,  that  tbe  records  called  for  wonU. 
weigh  half  a  ton ;  that  some  ttf  them  are  con- 
Btontly  used  In  the  bank's  business ;  and 
that  It  la  an  Invariable  rale  of  tbe  bank 
never  to  allow  them  out  ot  its  custody.  The 
argument  made  in  this  reflect  falls  to  con- 
vince us  that  thla  court  should  onash  tbe 
anbpcena  on  any  ot  theale  grounds. 

Tbe  bank's  attorney  stated  that  he  was  ad- 
vised that  tbe  defendant  is  claiming  the  sub> 
poeca  to  have  been  Issued  without  anthor- 
Ity,  and  that,  under  sndi  circumstances,  the 
bank  "has  felt  constrained  to  allow  the  mat- 
ter to  be  tested  out"  To  tbe  question,  "The 
bank  has  no  objection  to  complying  wUb  tbe 
subpcena,  tb^  are  simply  standing  on  tbe 
objection  made  by  counsel,  I  understandf" 
the  bank's  attorney  answered:  "That  Is  the 
Bituation.  There  Is  no  objection  exc^t  the 
legal  objection." 

There  is  also  Involved  In  tbe  case  tbe  sub- 
poena duces  tecum  for  the  books  of  the 
Traders*  National  Bank,  now  in  the  custody 
of  the  Spf^ane  &  Eastern  Trust  Company. 
What  we  have  said  In  this  (pinion  applies 
equally  to  the  books  and '  records  of  the 
Traders'  National  Bank. 

[9]  This  examination  Into  the  facts  of  the 
case  indicates  to  us  clearly  that  the  appeal 
is  without  merit,  and  therefore,  in  the  exer- 
cise of  our  discretion,  the  application  for  a 
writ  of  mandate  to  compel  the  Issuance  of 
anpersedeas  on  appeal  is  denied. 

HOLCOMB,  C  J.,  and  MITCHELL  PAB- 
KEB,  and  MAIN.  JJ.,  concur. 


SMITH  et  al.  v.  LAMBERT  TRANSFEB  CO. 
et  al.    (No.  15601.) 

(Supreme  Court  of  Washincton.    Jan.  19, 

1920.) 

1.  DAUAOBfl  «=380(3)  —  Test  of  wuetbeb 

STIPULATJON  IN  LSASE  IS  FOB  PBIfALTT  OB 
UQinOATKO  nAHAOES  STATED. 

Whether  a  stipulation  In  a  lease  for  pay- 
ment of  a  fixed  sum  to  the  landlord  for  the 


lessee's  breach  Is  one  tor  a  pentl^  or  Uqnlda^ 
ed  damages  depends  on  the  inteotion  of  tbe  par- 
ties, which  fs  determinable  hj  whether,  in  view 
of  the  actual  breach  complained  of,  the  amount 
provided  for  is  a  fair  measnre  of  the  real  dam- 
age in  the  minds  of  .  the  parties. 

2.  Dauaoes  «=>80(3)  —  Pbovisiov  nr  ueasb 

FOB  FOBTErnTBS  OF  DEPOSIT  COH8TBUSD  AS 

ONE  FOB  LIQUIDATED  DAUAOES. 
Where  a  lease  for  IS  years  for  an  aggre- 
gate rental  of  976,000  provided  for  a  deposit  of 
$5,000,  a  provision  for  forfeitare  thereof  in 
case  of  defaolt  in  tbe  payment  of  rait  or  in 
any  of  the  covenants  of  tbe  lease  was  one  for 
Uqnldated  damages;  the  amount  not  being  dis* 
proportionate  to  the  total  amount  involved. 

3.  Dahaqes  «s>8&— I^ssob  uurrEn  to  uqux- 

DATKD  DAMAOn  AND  NOT  ENTITLED  TO  SE- 
COVKB  8PEOIAI.  DAMAGES  IN  A2>DrTION  IHKBX- 
TO. 

Where  a  lease  provided  for  tbe  forfeiture 
of  a  deposit  as  liquidated  damagM  In  case  of  a 

breach  by  the  Imee,  and  he  fsOed  to  meet 
monthly  payments  of  reot  or  to  pay  taxes,  and 
the  lessors  paid  the  taxes  and  redeemed  the 
tax  certificate,  and  the  lessee  thereafter  vacat- 
ed the  premises,  the  lessors  could  not  recover 
tbe  amount  of  taxes  paid  in  addition  to  the 
liquidated  damages. 

Department  1. 

AK>eaI  from  Superior  Goort,  King  County ; 
W.  M.  French,  Judge. 

Action  by  George  A.  Smitli  and  otbeiB 
against  the  Lambert  Transfer  Company  and 
others.  From  a  Judgmoit  fOr  plalntUEs,  de- 
fendants appeaL  Modified  and  afllrraed. 

Beeves  Aylmore,  Jr.,  Corwln  B.  Shank  and 
H.  C.  Belt,  all  of  Seattle^  for  appeUants. 

Tucker  A  Hyland,  of  Seattle,  for  respond- 
ents. 

MACKINTOSH,  J.  On  January  80,  1U1». 
the  respond^ts  leased  to  the  appellants  cer- 
tain premises  for  a  p«iod  of  IS  years;  tbe 
lease  cmtabtlng  tbe  fbUowing  xnorlsion: 

"The  lessee  has  paid  the  lessors  $5,000  men- 
tioned in  tbe  memoranda  of  agreement  entered 
into  between  the  lessees  and  the-  lessors  on  the 
IStti  day  of  November,  1912.  This  payment  is 
made  in  payment  of  the  last  several  monthly 
installments  of  rental  accruing  under  this  lease, 
which  monthly  installments  aggregate  $5,000, 
and  as  security  to  said  lessors  for  the  faithfol 
performance  of  the  covenants  and  agreements 
on  the  part  of  the  lessee  herein.  Id  case  of 
the  nonpsyment  of  the  rent  payable  at  maj  of 
the  times  herein  specified,  or  in  default  of  any 
of  tbe  covenants  herein  contained,  tbe  lessors 
may  cancel  this  lease  in  the  manner  provided 
by  law,  and  said  payment  of  $5,000  shall  be  for- 
feited as  litiuidated  damages  by  the  lessors. 
The  lessors  covenant  and  agree  to  pay  the  les- 
sees semiannually  7  per  cent,  interest  for  the 
first  five  years,  and  thereafter  6  per  cent,  upon 
said  $5,000,  and  on  January  1  and  Jul^  1  of 
each  year  the  interest  then  accrued  upon  said 
$5,000,  as  herein  spedfied,  shall  be  credited  to 
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the  leuees  upon  the  monthly  iDStallment  of 
reatal  dne  by  the  lesseeB  to  the  lesBors  on  cald 
respectiTe  dates  hereimder.  and  only  the  bal- 
ance of  said  monthly  installmenta  after  deduct- 
iiiK  the  cre^  for  interest  ihall  be  paid  by  tbe 
leuora.** 

Tbie  aroellants,  after  b^ng^ln  possession 
some  time,  tailed  to  meet  the'montlilr  pay- 
mmts  of  rent  promptly,  and  flailed  to  pay 
the  taxes  as  provided  for  In  tbe  lease,  and 
allowed  file  same  to  become  delinquent,  in 
1918  tba  reapoadents  iwld  the  amount  ct  tbe 
ddlnquent  taxes  and  redeemed  the  certitt- 
cate  wblcb  had  been  issued  therelbr,  and  in 
At^^t,  1918,  the  appellants  vacated  the 
premises,  and  the  re^ndents  b^an  this  ac- 
tifm  for  tbe  puiDose  of  canceling  tbe  lease, 
declaring  a  forfeiture  of  and  providing  for 
the  retention  of  llie  96,000  deposit  as  liqui- 
dated damages,  and  also  asked  Judgment  for 
92,145.93,  OiB  amount  of  the  dellnqu«it  taxes 
vbltb  tbey  were  OHnpelled  to  par.  The  Judg- 
ment of  tbe  lower  court  restated  in  Atvor  of 
the  re«p<mdenta  in  the  sum  of  92,145.98,  to- 
gether with  the  forfeiture  of  the  95,000  as 
liquidated  damages. 

Two  questions  appear  in  this  case:  nrst, 
as  to  whether  tbe  provision  in  regard  to  the 
95,000  is  a  provision  creating  a  p»alty  or 
creating  liquidated  damages ;  and,  sec<md;  if 
the  [MXtvlsion  is  one  creating  liquidated  dam- 
ages, whether  the  respondents  are  entitled, 
in  addition  to  the  amount  of  95,000,  to  a  Judg- 
ment for  the  amount  which  they  have  ex- 
pended in  the  payment  of  delinquent  taxes. 

t1]  The  question  as  to  whether  a  stlpnla- 
Uon  in  regard  to  the  payment  of  a  fixed  sum 
to  a  landlord  to  be  used  In  compoisatlon  for 
breach  of  tbe  lease  is  hield  by  tbe  }andl<wd  as 
a  p^alty  or  as  liquidated  damages  Is  one  of 
DO  little  dil&culty,  for  it  calls  upon  the  court 
to  determine  what  was  the  intention  of  the 
parties  to  the  lease,  and  different  courts,  In 
interpreting  the  Intention  of  the  parties,  have 
arrived  at  what  appear  to  be  Irreconcilable 
ctKiclusions,  but  all  the  courts  seon  to  agree 
that  tbe  mere  language  that  the  parties  may 
have  used  is  not  of  ccmtrolilng  effect,  but  is 
to  be  given  the  legal  force  their  Intention  In- 
dlcatea  Some  courts  have  held  that  express 
stipulations  for  "penalties"  wa^e  really  sup- 
alatlMis  for  "liquidated  damages,"  and,  vice 
Tersa,  "liquidated  damages"  have  often  been 
called  "penalties."  Such  courts  hold  that  the 
parties  may  not  agree  absolutely  upon  a  large 
price  for  tbe  breath  of  some  immaterial  or 
trivial  part  of  their  contract;  It  being  said 
that  such  an  agreement  Is  against  the  policy 
of  the  law.  The  test  of  tbe  validity  of  su(^ 
contract  provisions  as  the  ones  before  us  has 
been  determined  by  this  court  to  be  that  of 
tbe  adequacy  and  Justice  of  the  amount  stipu- 
lated. The  nature  of  the  agreement  for  a 
possible  breach  of  which  the  contract  pro- 
Tides  is  a  determining  factor  lii  establishing 


possible  vlt^tlon.  Sc«ne  of  tb»  particular 
things  provided  for  in  ttie  contract  may  be  of 
less  importance  than  others,  and  their  Iweach 
may  not  result  in  serious  damage;  but  this 
la  no  mote  an  at)solute  guide  to  tbe  parties' 
Intention  than  the  use  by  them  of  the  words 
"penalty"  or  '^iquldated  damages."  That  in- 
tention is  to  be  determined  by  whether,  in 
view  of  the  actual  breach  cwnplalned  of,  thtf 
amount  provided  for  In  tbe  contract  can 
fairly  be  regarded  as  a  penalty,  or  as  a  fair 
measure  of  tbe  real  damage  in  tbe  minds  of 
the  parties  most  capable  of  determining  the 
possible  effect  of  tbe  breach  of  tbe  ocmtract. 

"Generally  speakuig,  it  may  be  said  that, 
when  the  damages  arising  from  the  breach  of 
the  contract  which  tbe  obligation  is  given  to 
secure  are  uncertain  In  their  nature,  and  not 
readily  susceptible  of  proof  by  the  ordinary 
rules  of  evidence,  and  are  not  so  disproportion- 
ate to  tbe  probable  damages  suffered  as  to  ap- 
pear unconscionable,  and  it  Is  reasonably  dear 
from  tbe  whole  agreement  that  it  is  tbe  inten- 
tion of  the  parties  to  provide  for  Uquidated 
damages  and  not  a  penalty,  such  a  stipulation 
will  be  held  to  be  one  for  liquidated  damages." 
Bfadler  V.  Sflverstooe,  55  Wash.  1C8;  104  Pac. 
165,  84  U  R.  A.  (N.  8.)  L 

In  a  case  In  which  a  provision  for  tbe  de- 
posit of  91,200  for  tbe  breadi  of  a  lease,  tbe 
total  rent  of  wMcb  amoontett  to  9iNt,!0UI^  was 
b^tn*  OS,  tbls  ooart  said: 

**1%e  fallacy  of  respondent's  argument  Ues 
in  her  assumption  that  tbe  91.20O  was  advanced 
as  seearity  only.  She  Ignores  the  probable  con- 
tingeney  that  a  loss  of  tbe  tenancy  might  cause 
damages  to  appellants  difficult  of  ascertain- 
ment, whether  termination  of  the  tenancy  re- 
sulted from  a  wrongful  and  voluntary  surrender 
by  respondent  or  from  respondent's  default  in 
payment  of  rent,  coupled  v^th  appellants*  elec- 
tion to  then  terminate  the  lease.  By  exercising 
their  election  to  terminate  the  lease,  appellants 
did  not  waive  th^  right  to  retain  the  llqulda^ 
ed  damagea  The  defaalt  which  caused  such 
termination  originated  with  respondent."  Bar- 
rett V.  Monro,  69  Wash.  229,  124  Pac  869,  40 
Ll  B.  A.  (N.  B.)  763. 

[2]  In  the  case  before  us  the  penalty  was 
in  the  sum  of  95,000,  and  the  total  amount  oi 
the  rent  provided  for  In  tbe  lease  amounted 
to  976,500,  so,  in  this  case,  we  cannot  say  ttiat 
the  amount  is  disproportionate  to  the  total 
amount  involved.  In  Munson  v.  Baldwin, 
88  Wash.  370, 153  Pac.  338,  tbe  sum  of  ;^1,500 
as  liquidated  damages  for  breach  of  a  lease, 
where  the  monthly  rent  was  9370,  and  the 
lease  had  three  years  to  run,  was  held  not  to 
be  unreasonable.  The  parties  agreed  upon  the 
liquidated  damages,  because  tbe  exact  meas- 
ure could  not  easily  be  ascertained.  Tiiat 
sum  was  not  unreasonable  In  view  of  tbe 
value  of  tbe  lease  as  a  whole. 

This  court  has  bad  before  it  many  times 
the  question  of  whether  stlpulatlMis  in  agree- 
ments were  to  be  considered  as  penalties,  or 
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6MmMgm,  ana  Iiu  bdd  bi  the  following  caM 
tttat  tlie  lUindatloiu  wen  for  penalttea: 
Krutz  T.  Bobblxis,  12  Wast&  7,  40  410, 
28  L.  R.  A.  676.  00  Am.  St.  Rep.  871 ;  Jotm- 
flon  T.  Cook,  24  Waab.  474,  64  Fa&  72U ;  Mc- 
Daniels  r.  Gowey,  30  Woah.  412,  71  Tac  12 ; 
Stooer  T.  Sbnltz.  69  Wash.  687. 125  Faa  1026 ; 
Miller  T.  Houlton,  77  Waab.  325, 137  Fac.  4»1. 
in  the  case  of  Dntton  y.  (^ulstle,  6»  Wash. 
872,  US  Fac.  856,  It  was  beld  tbat  the  pay- 
ment made  was  part  of  the  consideration  for 
tbe  contract  In  tbe  following  cases  tbe 
stlpnlatlona  were  beld  to  be  for  liquidated 
damages:  B^chraibach  t.  Sage,  13  Wa^. 
364.  43  ^ac;  854,  52  Am.  St.  Bep.  61 ;  Everett 
Land  Co.  v.  Maney.  16  Wasb.  562,  48  Fac. 
243 ;  Jennings  v.  McCormick,  25  Wasb.  427, 
65  Fac  764 ;  Am.  C,  B.  &  I.  Works  v.  Oal- 
land-Burke  B.  &  M.  Ca,  SO  Wasb.  178.  70 
Paa  236;  Dmmbeller  v.  American  Surety 
Co.,  30  Wasb.  630,  71  Faa  25;  Oanady  t. 
Knox,  48  Wasb.  567,  86  Fac.  »30;  Madler  t. 
SllTerstone,  above;  Yatsuyanagl  t.  Sbima* 
mura,  59  Wash.  24,  109  Fac  282;  Uerberger 
V.  Orr  Co.,  62  Wash.  526,  114  Pa&  178;  Bar- 
rett T.  Monro,  above ;  Urand  Union  lAundry 
Co.  T.  Carney,  88  Wasb.  827, 153  Fac.  6 ;  Mun* 
eon  T.  Baldwin,  88  Wash.  379.  153  Fac.  338. 
Under  these  dedslmiB  it  mast  be  held  that 
the  IntoELtltni  of  the  parties  In  the  case  before 
us  was  to  provide  for  liquidated  damages. 

CI]  Having  determined  tbat  the  contract 
provision  In  qnestioa  waa  for  liquidated  dam- 
ages, we  come  to  tbe  determinatum  of  tbe 
second  questltm  as  to  whether  reqiKHidentB 
are  entitled  to  retain  tbe  f5,O00  in  addition 
to  recovering  the  amount  which  they  paid 
in  taxes,  which  was  a  special  damage  aris- 
ing from  tbe  breach  of  one  of  tbe  covoiants 
of  the  lease.  The  general  rule  as  stated  in 
8  R.  0.  L.  358,  is  that  in  coatracts  providing 
for  liquidated  damages  the  amounts  therein 
named  measure  the  damages  In  case  of  a 
breach,  and  that  recore^  most  be  for 
amounts  no  oQier  or  greator  than  those  flUp- 
nlated,  though  the  actual  damage  may  be 
greater  or  less.  Seey  also,  17  a  J.  966.  With- 
<mt  dlscnsslon,  tb3»  court  in  Uo  Fan  t.  Fidal- 
go  Island  Can.  Ca,  87  Wash.  238,  79  Fac. 
797,  and  West  Coast  M.  Agency  t.  Oregon 
Cond.  Milk  Ca,  S4  Wash.  247,  lOB  Fac.  4,  has 
committed  ftsetC  to  the  view  that  liquidated 
damages  establish  the  amount  recoverable 
for  the  breach  ot  the  contract  If  tbe 
amount  agreed  upon  is  liquidated  damages, 
there  can  be  no  additional  recovery  for  spe- 
cial Items  of  damages  arising  out  q£  breach 
of  covenants  for  wbldi  liquidated  damages 
were  provided.  The  fact  that  tbe  actual  dam- 
age may  be  In  excess  of  or  less  than  tbe 
amount  agreed  upon  as  liquidated  is  a  mat- 
ter with  which  the  court  could  not  be  con- 
cerned, for  when  It  has  been  determined  that 
that  amount  Is  not  disproportionate  to  the 
amount  of  tbe  actual  damage  wbltdi  might 


oocor,  and  Uie  possIUlltr  was  remota  at  the 
time  of  ent^lng  Into  the  contract  of  accu- 
rately ascertatnlng  tbe  amount  of  tbe  prospec- 
tive damages,  and  the  court  liavlng  found 
tbe  Intoit  ot  tbe  parties  to  be  that  tbey  nave 
agreed  upon  a  deUnlte  sum,  wtrich  was  to  be 
retained  by  one  of  the  parties  as  full  com- 
pensation lb  tbe  ev^t  of  the  breach,  proof  of 
special  items  of  damage  for  the  breach  of  any 
of  the  conditions  covered  by  tbe  stipulated 
amount  Is  Inadmlsedble.  This  rule  has  been 
followed  In  a  great  nnmber  of  cases,  among 
whlcb  might  be  dted  McCurry  v.  Ulbeon,  loa 
Ala.  451,  18  Souths  806,  54  Am.  St  Bep.  177 ; 
Morris  V.  Wilson  Sons  &  Co..  114  Fed.  74, 
52  a  G.  A.  22 ;  MUlen  v.  Ouleslan,  229  Mass. 
27,  118  N.  E.  267;  Jackson  v.  Bnnt,  7«  vt. 
284,  56  Atl.  1010;  Board  of  Com.  t.  Security 
Trust  Co.,  226  Fed.  454,  140  C.  a  A.  486; 
Dean  v.  Conn.  Tobacco  Corp.,  88  Conn.  619, 
92  AtL  408 ;  Smith  v.  Newell,  37  Fla.  147,  20 
South.  249;  Jobst  v.  Hayden  Bros.,  88  r^eb. 
469,  129  N.  W.  992 ;  Toder  v.  Strong,  227  Pa. 
432,  76  Aa  176;  Nelson  v.  Butler  (Tex.  Civ. 
App.)  100  S.  W.  811;  Morrison  v.  Asbbum 
(Tex.  Civ.  App.)  21  S.  W.  093;  BtlllweU  v. 
Temple,  28  Ma  156 ;  Bosenqulst  v.  Canary,  20 
Misc.  B^.  46,  45  N.  Y.  Supp.  842;  Stone, 
etc.,  Co.  V.  U.  S..  234  U.  8..  270.  84  Sup.  Ct 
866,  68  L.  Bd.  1308.  It  would  therefore  ap- 
pear tbat  tbe  lower  court  was  in  error  in  in- 
cluding In  Its  judgment  the  suqi  of  V2,145.93. 
which  was  a  special  damage  to  the  respond- 
ents for  breach  of  the  covenant  to  pay  the 
taxea. 

Tbe  Judgment  of  tbe  lower  court  will  be 
modified,  by  excluding  that  sum,  and  In  other 

respects  affirmed. 

HOLGOMB,  a  J.,  and  MITOHBI<U  PABK- 
BB,  and  MAIN,  JJ.,  concim 


In  re  RTZEK:.  (Na  S) 

(Snprenw  Court  of  Washington.   Jsn.  19, 

1920.) 

ArroBifrET  and  cltent  <S=>54— StrpBEUs  Coubt 

HAT  DISSEOAAd  SUSPBMSIOlf  BECOHKBnDA- 
TIORS  OT  BOABD  OV  UW  SZAlOlinBa  TO 
WHICH  IT  OWXS  BBSFKOT. 

Thoagb  in  disbarment  proceedings,  tbe  Su- 
preme Conrt  owes  reipect  to  the  state  board 
of  law  examiners  and  the  force  of  its  recom- 
mendations tbat  the  attorney  be  suspended 
from  prscdce  for  a  certain  period,  snch  rec- 
ommendations will. not  be  followed,  where  a 
consideration  of  aU  the  evidence,  consisting 
largely  of  depositions  and  documents,  with  the 
arguments  of  couns^  satlsdes  the  court  tbut 
the  diarges  have  not  been  sustained. 

En  Banc 

In  the  matter  of  proceedings  for  the  dis- 
barment of  Gerard  Byzek.  Proceedliupi  or- 
dered dismissed. 
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Ctarmrd  Byiek,  oC  Puco,  for  defendant 
B.  M<  BozxniidOT,  ABSt  Atty.  Gen,  fOr 
tbe  Statai 

PEB  OUBIAM.  In  thla  caoM  Qie  state 
beard  <tf  lav  examlnera,  iqob  fnvestlgatlsc 
cbargfls  that  Qorard  Bynk  was  suUty  of  nn- 
proteaalmal  conduct  aa  an  atttnney  at  law, 
lias  filed  tbe  erldoice  takoi,  togettier  wltb 
Its  report  and  recommenda  tlon  as  provided 
by  law  and  tbe  rules  of  court  It  recom- 
mends tbat  Tespondent  be  suspoided  from 
the  practice  of  law  for  a  period  of  60  days. 

Admitting  the  respect  due  to  the  board  and 
the  force  of  Its  reowimendatlons,  we  are 
e(Histralned  not  to  adopt  Its  views  In  this  In- 
stance. Upon  a  consideratlfm  of  all  the  evi- 
dence, which  consists  largely  of  depositions 
and  documents,  together  with  the  argmnents 
of  respective  counsel,  we  are  satisfied  tbe 
charges  are  not  sustained*  and  tbe  proceed- 
ings should  be  dismissed. 

It  la  BO  ordered. 


HOWELL  T.  DUNNING.  (Nol  16962.) 
(Snpreme  Court  of  Washington.  Jan.  27, 1920.) 

1.  HUSBAITS  AND  WZTE  «=»2720!)— HUSBAtTD 
UtrST  MAKE  TDIX  DZBCLOSUBK  Uf  DZVIDINQ 
FBOPKSTT  OB  ADVISE  WIFE  TO  SEEK  OOtrNSEL. 

Where,  in  arranging  a  divldon  of  the  com- 
umiftj  property,  upon  a  divorce  obtained  by 
consent;  the  wife  was  disatuded  fnmi  seeking 
the  advice  d  sn  attmney  and  relied  absiAntdy 
OD  the  huAaad,  it  was  bis  doty  to  disdose  foUy 
the  naton  and  value  of  the  property,  and  to 
make  a  fair  division,  or  to  put  her  w  uMiee 
tbat  tiiey  were  dealing  at  aim's  lengtb  and  ad- 
viae  ber  to  seek  counsd. 

2.  Husband  aito  wife  *=>272CS)— Ettdehcb 

SHOWED  THAT  WIFE'S  SHARE  OF  OOUnnnTT 
FEOnBTT  WAS  XK  XEOUB  OF  AUOUIIV  eiTSlI 

m  BT  DBcm. 

In  a  wife's  suit  to  set  aside  a  decree  of  di- 
vorce, to  which  Bbe  consented,  so  far  as  it  pro- 
vided for  a  property  settlement  nader  whkh 
she  received  only  $3,000,  evidmee  hM  to  abqw 
that  her  share  of  the  «wininmit*y  property  at 
tbat  time  was  f8,425.Sa 

8.  Husband  and  wife  «s»272(1)— "Wife  con- 

SBNTIKO  TO  DECBEE  DIVIDINO  PBOFEBTT, 
mOtJOR  DEFBAUDED,  not  BNTITtED  TO  AO- 
COUHTXHO  FOB  BUBSEQUENT  XABNIN08. 

Where  a  decree  of  divorce,  consented 'to  by 
die  wife,  divided  the  community  property,  it 
dissolved  the  community,  and,  tbongb  the  wife 
was  induced  by  ftaod  to  consoit  abe  could  re- 
cover <HiIy  the  additional  amount  which  sbe 
diould  have  received,  with  InteieBt,  anc^  could 
not  have  an  accountlDg  of  tbe  eamiogs  of  the 
community  proiwr^  subsequent  to  tb«  ^ccree. 


4.  DZTOBCB  «=>181  —  EnTBT  of  C0N8XXT  DI- 
CBXE  ON  COHFUINT  OBABblNO  MATTERS  SUB- 
BEQCENTLT  CONDONED  IS  A  FBAUD  ON  THE 
OOUBT. 

^e  entry  of  s  divorce  decree  by  consent 
upon  a  complaint  verified  and  served  a  year  be- 
fore, daring  which  intervening  time  the  parties 
bad  lived  tofstiku,  thos  emdonlng  the  matters 
dialed,  was  a  fraud  on  the  court  and  the  de 
cree  would  be  set  salde,  though  not  attadud  by 
either  par^,  if  Innocent  tidrd  parties  would  not 
be  affected. 

Dqiartmait  3. 

Appeal  from  Superior  Oouit,  Lincoln  Coun- 
ty ;  Joseph  Sessions,  Judge. 

Action  by  Nettle  Howdl  against  L.  A. 
£>aiuiing.  Judgment  for  defendant  and 
plaintiff  aK>eals.  BeverBed,  with  directlfHis. 

See,  also,  181  Pac.  60T. 

Moye  Wl(^  and  Oranddl.  WUIiams  ft 
Crandell,  all  o£  Spokane,  for  appellant 

Plummw  ft  Lavln  and  W.  H.  Smiley,  all 
of  Spokane,  for  respondent 

TOLUAN,  J.  Prior  to  Aprfl,  1914,  the 
respondent  and  appellant  were  husband  and 
wife,  residing  together  as  such  In  the  town 
of  Harrington,  whidi  had  been  thdr  bcnne 
for  several  years.  At  practically  the  same 
time  the  respoudoit  through  bis  attorn^ 
at  Davenport  and  the  appellant  throng 
her  attorney  at  Sp(Aane,  each  began  a  suit 
for  divorce  from  tbe  othor,  and,  shortly 
aftw  tbe  service  of  tbe  respective  complaints, 
the  perdea  composed  their  differences  and 
and  resumed  their  marital  relations.  Noth- 
ing was  done  towards  dismissing  either  suit 
and  both  parties  an>eared  to  have  considered 
that  both  actions  were  then  abandoned.  One 
year  later,  on  April  15,  181S,  trouble  again 
arose  between  the  parties,  and  It  was  agreed 
between  them  that  they  should  go  to  Daven- 
port and  tbe  husband  should  secure  a  di- 
vorce upon  the  complaint  which  be  had  pre- 
pared and  served  a  year  before,  and  then,  or 
OB.  the  way  to  Davenport  the  husband  sug- 
gested that  in  view  of  bis  liabilities  and 
obligations  be  could  pay  her  but  $3,000,  and 
that  only  in  installifaepts,  which  would  be 
ber  fair  share  of  tbe  community  pn^erty* 
and  the  remainder  of  the  property  should  be- 
come his  separate  estate,  explaining  in  some 
detail,  according  to  appellant's  testimony, 
that  he  was  heavily  In  debt  that  the  expenses 
of  his  business  absorbed  the  profits,  and 
tbat  after  deducting  the  Indebtedness  the 
community  estate  was  not  worth  to  exceed 
$6,000.  Tbe  wife  expressed  a  wish  to  have 
her  attorney  present  and  to  have  tbe  bene- 
fit of  his  advice;  but  the  husband  assured 
her  that  would  be  a  uaeleas  expense,  and  that 
tbe  proposed  $3,000  settlement  was  alt  tbat 
tbe  court  would  give  ber  In  any  event  The 
husband  denies  tbat  he  tc^  his  wife  tbat  the 
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Talne  of  tlie  otmunimlly  property  was  only 
96,000,  but  does  not  deny  tbat  the  wife  was 
entirely  witbout  buatneas  experience;  bad 
no  inowledge  of  bJa  tmalness,  Us  mine  and 
earnings;  tba,t  he  had  enjodboed  apon  her 
the  strictest  economy,  fwcanse  he  claimed 
he  ms  overimrdened  with  Indebtedneas ; 
had  refused  her  requests  for  money  for  the 
tttzne  reason;  and  testlfled  tbat  he  oerer 
at  any  time  told  her  the  value  of  their  Joint 
propOTty;  and  seems  tacitly  to  admit  that 
the  wife  relied  iqion  blm  to  be  fair  In  the 
matter.  The  wife,  as  she  now  dalms,  be- 
llerlng  tbat  the  net  ralne  ct  the  commnnlty 
property  was  ¥6,000,  and  relying  upon  the 
hndiand's  statonent  with  respect  tberetOt 
omsoited  to  the  deoee  awarding  the  hu^ 
band  the  diToroe  and  the  cnstody  of  three 
of  their  five  children,  and  awartlng  her 
the  costody  of  the-  two  remaining  diUdren, 
with  a  prorlsltm  for  $25  pa-  month  to  be 
paid  by  the  hoaband  towards  their  support 
and  a  i»roperty  aettlemoit  of  $8,000,  payable 
$600  in  cash,  and  fbo  balance  in  annual  In- 
stallments, with  Interest 

It  la  admitted  that  the  husband's  attor- 
ney undertook  to  act  for  both  In  arrangiag 
the  prtverty  settlement  and  procuring  the 
.entry  oi  the  decree,  and  there  Is  noQiing 
iif,  the  reoHYl  to  Indicate  tbat  the  attorney 
acted  la  any  other  than  a  fair  and  impartial 
oo^nner  respecting  the  eettlonoit.  Neither 
ta  there  any  thing  to  indicate  that  the  at- 
torney knew  anything  mors  x>f  tba  value  ot 
the  community  prcverty  or  the  eaniliw  ca- 
pacity of  the  business  carried  <»  by  the 
husband  than  did  the  wife.  And*  acting  tor 
both  upon  a  subject  upot  whl<A  they  w«re  ap- 
parently agreed,  Uiere  ai^ears  to  hare  been 
no  reason  for  him  to  make  such  an  Inresti- 
gatioa  as  mii^t  have  been  thought  proper 
by  me  acting  solely  In  tbe  Interest  of  the 
wife.  After  the  entry  of  the  decree,  the  wife 
went  to  GallfomlA,  and  in  tbe  fall  (tf  1916 
first  learned  facts  that  indicated  that  she 
had  been  deceived  in  tbe  property  settle- 
ment, and  thereafter  brongtat  this  action, 
attacking  only  that  portion  of  the  decree 
which  provides  for  the  property  settlement 
From  an  adverse  Judgment  below,  she  ap- 
peals. 

[t]  Considering  the  nature  of  the  case, 
the  evidence  Is  singularly  lacking  In  conflict 
upon  most  of  the  vital  points.  As  already 
stated,  the  respondent  admits  that  appellant, 
while  bis  wife,  knew  nothing  about  the  de- 
tails of  the  business;  does  not  deny  that 
he  commonly  refused  her  information  when 
she  Inquired;  and  one  reading  the  record 
can  hardly  escape  the  conclusion,  whether 
the  husband's  testimony  Is  accepted,  or  the 
testimony  of  the  wife,  that  the  wife  relied 
absolutely  upon  the  husband  in  this  matter 
of  the  property  settlement.  This  being  so, 
in  dividing  that  which  belonged  equally  to 
both,  but  wlUch  the  law  jdaced  excluslvidy 


In  the  poBsessirai  and  control  of  the  husband, 
common  Justice^  comnum  falmeas,  'and  the 
law,  all  alike,  require  tbe  hoBAiand  to  disdoae 
fully  tbe  nature  and  value  ct  the  property 
to  be  divided  and  to  make  a  &ir  dlvldon. 
or  else  put  the  wife  on  notice  that  Cb«y  were 
deall^  at  artn^  Iwgth  and  advise  her  to 
seek  counsel  and  receive  assistance  from 
some  oOuer  soorce.  Normlle  v.  Denlstm,  186 
Pac  90S.  The  husband,  having  dissuaded 
tbe  wife  fron  seeking  die  advice  ffiC  her  own 
atbwney,  muat  aasnme  the  same  loyalty  to 
her  interest  as  her  attorney  would  have 
shown,  and  whether  his  fraud  be  active  or 
passive  la  immaterial. 

in  Tbat  the  amount  paid  to  the  wlfb  was  - 
grossly  liudeiinate  is  jwactically  admitted. 
The  hu^nd  himartf  teatlfled  in  his  own 
bdialf  aa  to  the  value  of  the  community 
prc^rty  at  the  time  of  the  settlement,  aa 
follows: 

**Q.  Are  ;oa  able  to  give  at  this  time  what 
your  property,  what  yon  considered  your  prop- 
erty, was  worth  at  that  time  over  and  above 
your  debts,  over  yoar  liabilities?  A.  Why,  X 
should  imagine  it  waa  worth  fnnn  $12,000  to 
$14,000.  I  wouldn't  say  whether  it  was  wortJi 
that  much  or  less.  It  could  not  have  been 
worth  over  that" 

— while  his  iKtokkeeper,  to  whom  he  referred 
all  questions  of  figures,  and  who,  as  he 
stated,  knew  all  about  his  financial  affairs, 
testified  that  the  net  assets  af  the  firm  in 
which  the  husband  was  a  partner  and  half 
owner,  for  the  year  1914,  being  the  year 
Immediately  preceding  the  entry  of  the  de- 
cree, were  of  the  value  of  $40,036.80,  and 
tbe  net  profits  of  the  firm  for  that  year  were 
$18,495.06. 

In  1916,  the  year  the  decree  was  entered, 
the  firm  made  a  net  profit  of  $43,146.68,  and 
hi  1916  the  net  profit  was  $63,017.79.  Ad- 
mitting thai  these  are  book  profits  only,  and 
that  they  might  never  be  realised  In  full, 
still,  at  the  beginning  of  tbe  year  1917,  re- 
spondent bought  out  his  partner's  Interest 
in  the  firm  and,  according  to  hla  own  testi- 
mony, paid  him  $35,000  thraefor.  The  book- 
keeper, who  anieara  to  have  Iiad  a  thorough 
knowledge  of  ccmdltloos,  also  places  a  value 
upon  respondent's  Intere^  In  the  firm  at 
the  time  the  decree  was  mtered  of  $25,000, 
which  valuation  respondent  in  no  way  dis- 
putes. Taking  the  bookkeeper's  figures  as 
to  the  value  of  that  part  of  the  community 
property  invested  in  the  partnership,  and 
adding  to  it  $2,000,  which  re^ndent  him- 
self fixed  as  the  value  of  the  commnnlty 
property  not  Invested  in  the  partnership,  we 
have  a  ctHnmtmlty  estate  valued  at  $£7,000, 
the  whole  of  which  tbe  husband  seeks  to 
retain  after  paying  the  wife,  who,  so  far  aa 
appears,  has  done  her  full  share  In  helping 
to  acquire  It,  but  a  small  fraction  thereof. 
Be^ndent  testified  to  community  Indebted- 
ness outside  the  partnersldp  ot  $10,14Q. 
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While  tbia  appflttn  only  by  hla  teetimoDy, 
■nd  (Hm  are  some  facts  ebown  which  cast 
doabt  upon  same  (tf  tlie  ItemB  Indnded,  yet 
we  are  fflsivoaed,  nnder  the  record,  to  allow 
ttila  offset  fliiu  redndng  ttae  net  value  of 
flie  oommiinlty  proper^  at  the  time  of  the 
entry  oi  the  decree  to  $iliJBSU  tbe  wlf^s 
half  of  whldb  was  $8,425.00.  Deducting 
the  nim  of  fS,000  already  paid  her,  die 
aboald  be  allowed  Che  dUBerence  of  IC^EUIO. 

[I]  Appellant  aiks  If  we  find  the  wtf6 
has  been  defrauded,  to  treat  the  comnranlty 
estate  as  nndlrided,  order  an  acoonnting,  and 
give  die  wife  the  bendlt  oC  the  earnlngi 
■nbaeqnmt  to  the  entry  of  the  decree.  TtSa 
we  oLimot  do,  for  the  community  was  Itien 
dlss(4Ted ;  It  was  the  pnrpose  to  then  divide 
(he  cominimlty  property,  and  the  wttb  Is 
entitled  to  receive  what  she  would  have  re- 
ceived if  no  fraud  had  been  practiced  upon 
her,  plus  only  legal  Interest  during  tbe  time 
it  has  been  withheld  from  ho. 

[4]  TtM  rennd  dlscloees  a  state  <tf  facts 
with  reference  to  the  entry  of  the  decree 
ot  ttvoree  by  consmt  upon  a  complaint 
verified  and  served  a  year  before,  during 
an  of  which  Intervening  time  the  parties 
had  lived  togethw  as  hnidMnd  and  wlf  e^ 
thus  working  a  coDdonathm  of  an  matters 
diarged,  whleb  amounted  to  a  fraud  upon 
Hie  trial  court,  and  cannot  be  permitted  to 
pass  here  without  comment  and  condemna- 
tion of  all  cMKemad  therein.  Neftber  party 
has  attacked  the  decree  except  In  the  one 
particular  nt  the  property  settieownt;  yet, 
did  It  not  appear  that  aiipdiant  has  remar- 
ried, and  has  a  dtUd  by  her  second  husband, 
we  shonid  fed  It  onr  dn^,  of  onr  own  mo- 
tiOB,  to  direct  the  trial  court  to  set  adde 
tbe  decree  in  toto,  but  Blnce  to  do  so  would 
be  to  punish  tbe  innocent  wltti  the  gnlltyt 
we  feel  constrained  to  direct  tbe  trial  oonrt 
to  pmnlt  tlie  decree  to  stand  as  to  the 
divorce,  the  custody  of  the  children,  and 
the  provision  for  tbdr  support,  but  to  modify 
it  as  to  the  property  settlement  as  herein- 
before  indicated. 

Judgment  reversed. 

HOLCOMB,  C.  J.,  and  MOUNT,  BRIDOSS, 
and  FUJUC^TON,  JJ.,  ctmcnr. 


SCHWALLEN  v.  W.  P.  FULLEB  A  CO.  et  aL 
(No.  153S4.) 

(Sspreme  Oonrt  of  Washington.  Dea  10, 1019.) 

1.  Ooars  ^»2B4— Goer  bux  to  bb  iilbo  and 

BBBVBS  WITHIX  IBH  DATS  AITEB  IILIITO  OV 
OPIHIOS. 

Supreme  Court  rule  14  (1S2  Pac.  xiii),  re- 
quiring prevailing  party  to  file  cost  bill  and 
•erre  copy  thereof  m  adverse  part?  within  10 
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days  after  the  filing  -of  the  opinion,  b  mandato- 
ry end  Dot  directory  merely,  and  most  be  com- 
plied with  in  order  tiiat  tbe  prevafling  party 
may  have  costs  taxed  according  to  its  cost  bill, 
except  where  party  In  default  has  a  good  exeose 
for  failure  to  serve  and  file  bill  within  required 
time. . 

2.  Costs  ^264— InADVBBranci  or  oomrsBi. 

NOT  A  SUmCIBHT  XXCUSS  FOB  FAILITBB  TO 
mx  AND  SBBVX  COST  BJU.  WITHIN  BXQUIBED 

Inadvertence  of  coansel  for  prevailing  par- 
ties is  not  soffident  l^al  excuse  for  failure  to 
file  coat  bill  and  serve  copj  thereof  on  adverse 
party  within  ten  days  after  filing  of  opini<Mi,  as 
required  by  Sn^rMne  Oonrt  mk  14  (182  Pue. 
jdUi).  , 

Department  2. 

Appeal  flnm  Superior  Oonr^  King  County ; 
Jfdm  S.  Jor^,  Judge. 

On  plalntKTs  motion  to  strike  cost  Ull 
from  tbe  files.  Motion  granted.  ,  . 

G.  J.  Wblttemore,  Peters  A  Powell,  knd 
Kerr  &  HcOurd,  all  of  SeatUe,  for  appeUants. 

Stanley  J.  Paddeo,  of  Seattle^  tor  respond- 
ttit 

PEB  CURIAM.  Bespondent  has  moved  to 
strike  the  cost  bin  served  and  filed  by  ap- 
pellants herein  firom  the  files  of  the  courts 
for  the  reason  that  the  cost  bill  filed  shows 
u^m  Its  face  that  It  was  not  scmd  or  filed 
within  the  time  ^ovlded  by  law  and  by  the 
rules  of  this  court  The  same  luivlng  been 
served  on  July  16»  1919,  and  the  opinion  of 
Oie  court  baling  been  filed  on  July  2,  1919 
(182  Pac.  S92),  more  than  10  days  bad  etaps- 
ed  fK»m  ttie  filing  of  the  oplnl<m  until  the 
serving  and  filing  <a  the  cost  MIL 

It  Is  contoided  by  8iv>eUants  In  resistance 
to  tbe  motion  to  strike  tbe  coat  bUj  that  rule 
14  of  this  court  (132  Pac.  zUl),  r«latbag  to  the 
service  and  filing  of  cost  bllhi,  Is  not  manda- 
tory, but  dlrect«y  only,  and  that  It  la  wltta- 
Ul  ttie  dlscBeClon  of  tbe  eoort  to  enforee  the 
same.  That  rule  iwovldes: 

(1)  The  prevailiQg  party  shall,  within  ten 
dajs  after  the  filing  of  the  opinion  in  a  caa^ 
file  with  the  derk  a  coat  bill,  and  serve  upon  the 
adverse  party  a  copy  thereof.  If  an;  adverse 
party  objects  to  any  iton  or  Items  tbneol^  he 
shall  serve  upm  the  prevailing  party  exceptions 
to  soch  cost  bill,  together  with  affidavits  in 
support  of  his  exceptions,  if  desired,  and  file  the 
original,  with  proof  of  service,  with  the  clerk 
of  tbe  court  within  ten  days  after  service  of 
tbe  coat  bill  apon  him ;  whereupon  the  derk 
shall  tax  the  costs  to  which  the  prevailing  party 
la  entitled,  and  shall  notify  the  parties  of  sudi 
taxation.  E!ither  party  may  except  to  the  tax- 
ing of  any  item  or  Items,  or  failure  to  tax  the 
same,  and  shall  serve  indi  exceptions  on  the 
adverse  party  and  file  the  same  with  the  clerk 
within  ten  days  after  bxuA  taxation.  Said  e^ 
ceptions  shall  be  beard  by  the  court  on  tlie  first 
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motion  day  after  vrsAratiim  of  fire'  days 
from  tb«  date  ot  teirloe  of  waA  ezceptioiu.  If 
the  party  fail  to  appear  at  sacb  time,  the  conrt 
wiU  ocMudder  sadi  exceptionB  upon  the  affidavits 
«i  file  and  the  record*  In  the  caow,  and  deter- 

(2)  If  no  coat  bill  li  filed  and  served,  the 
derfc  will  tax  as  costs  only  the  derk's  costs, 
priatinff  of  briefs  at  seveaty-fiTe  eente  per  page, 
the  statntory  attorney's  fee,  and  the  TOSt  of  the 
transcript  at  the  rate  of  fire  cente  a  folio. 

(3)  Where  a  cost  bill  has  been  served  and  filed 
in  time,  and  no  exceptions  are  filed,  objection 
thereto  will  be  deemed  to  have  been  waived. 

[1]  It  Is  ttie  optaHon  ot  ttw  oonrt  that  tills 
mle  Is  mandato^,  and  not  directory  mer^, 
^nd  must  be  cfnqdied  with  In  n6ae  that  the 
preraUIng  party  may  have  costs  tsxed  ac- 
cording to  its  cost  bill,  exo^t  Mily  tat  cases 
^rben  good  grounds  are  shown  Trtiidi  would 
be  snffldent  to  rdiere  ttie  party  In  defhvlt 
for  fo,Uiire  to  file  and  serve  aatit  cost  hlU 
within  the  time  required  by  the  mle. 

[1]  la  this  case  no  eunse  other  than  Inad- 
vertenee  of  connsel  tor  the  prevailing  par- 
ties, appellants,  has  b«m  shown.  This  ts  not 
snflident  legal  excuse.  The  motion  to  strike 
must  therefore  be  granted,  and  the  costs  will 
be  taxed  by  the  <derk  under  the  mla 


OOI^D  T.  PETBBSON  st  aL   (No.  IMOOj 

(Supreme  Oonrt  of  Waddngton.  Jan.  28^ 
1990.) 

EVXDENCI  •s'lSSd.)— SkOOJTIUAT  nVIDKHOE  OF 
00NTERT8  01*  WBITTEH  INBTBUKBHT  ZHADMIS- 
BIBLE  WrrHOUT  FBOOF  OF  EFFOBT  TO  FIND  IT. 
Secondary  evidence  of  contents  of  written 
Instrument  waa  erroneously  admitted  over  ob- 
jections, In  tbe  absence  of  proof  of  any  search 
or  effort  to  find  and  Introduce  Hie  tnstroment 
ftseU. 

Deportment  1. 

A^>eal  from  Superior  Court,  King  County; 
Ivan  U  H^and,  Judge  Vfo  tem. 

Suit  by  George  B.  Oole^  executor  of  tbe 
estate  ot  CaA  KlelnaChinldl;  deceased,  against 


W.  O.  Petnwn  and  others,  Judgmoit  foe  de- 
fendants, and  plaintiff  appeal*.  Reransd 
and  remanded,  with  directions. 

Geoive  B.  Cole  and  John  Wesley  Dolt^ 
botti  of  Seattlo^  tor  ai^tflant 

UITOHELL,  J.  Plaintiff  sued  In  unlaw- 
ful detainer  in  a  case  of  a  month  to  month 
tenancy,  after  default  In  the  payment  of  rent 
and  service  of  the  statutory  notice  to  pay,  or 
quit  the  premises.  Tbe  complaint  Is  in  the 
usual  form.  The  answer  contained  Important 
denials  and  an  alleged  affirmatiTe  defense. 
Tbe  case  was  tried  without  a  jury,  resulting 
In  a  Jndgm«kt  for  defoidanta  frixn  which 
tbe  plelntifr  has  appealed. 

Appellant  insists  the  so-called  affirmative 
defense  Is  not  allowablo  In  Uils  kind  of  an  ac- 
tion, but  we  find  It  unnecessary  to  dedde  tlie 
point  for  two  reasons : 

First  It  rests  upon  an  allied  written  In- 
strument that  was  not  lurodnced  at  the  trial, 
secondary  evidence  ct  tb»  ocmtents  ot  whldk 
wos  errooeoualy  admitted  ovor  the  objectloii> 
ot  appellant,  th««  bring  no  pvoot  ot  any 
search  or  ^ort  on  the  part  of  respondents  to 
And  and  produce  the  Instrument.  Case 
Threshing  ilachine  Co.  v.  Wiley,  88  Wash. 
301,  164  Paa  437. 

Second.  The  evidence  does  not  satlsj^  us 
by  a  preponderance  thereat  that  the  Instro- 
m^t  refored  to  by  the  dtfense  was  not  one 
whldi  had  been  canceled  by  a  writing  signed 
and  acknowledged  by  the  parties  In  Interest 
at  a  Uma  prior  to  tba  comaienoement  at  Ihe 
tenancy. 

The  record  shows  the  allegations  of  the 
complaint  were  established  by  a  prefxmder- 
ance  of  the  evidence. 

The  Judgment  is  revmed,  and  the  cause 
remanded  to  the  trial  court;  to  enter  judg- 
ment in  favor  of  appellant  according  to  the 
demands  of  the  cmnplalnt  and  those  prorl- 
sious  of  sectl<»i  827,  Kem.  Code^  relatliDg  to 
the  judgmoit  In  case  ot  unlawful  detainer 
afta  defoult  in  tbe  payment  of  rent 

HOLCiOHB,  a  J.,  and  PABKBiR.  BIAIN; 
and  MACKINTOSH,  JJ.,  ctmcnr. 
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UTTBRBAGK  «t  al.      JOHNSON  et  el. 

(No.  itms.) 

(Supmne  Coart  of  Washington:  Feb.  19,  1920. 
Al  Modified  BCarcb  10, 1929.) 

1.  Appeal  ajtd  kbbob  «»1048(6)  —  Owneb 
befcsmo-  to  bell  fob  cass  to  fbocubed 
pdichaseb  cannot  ooml'laxn  of  deniai. 

or  CBOSS-XXAMINATrON  AS  TO  ABILITY  TO 
FAT. 

In  brok«n'  action  for  comiiiissiOD  on  ground 
that  tbej  procored  a  puiebaKr  ready,  wiUinc 
ind  aUe  to  bny  defendantB*  property,  but  that 
defendants  refosed  to  consummate  sale,  defend- 
uti,  having  refused  to  sell  to  such  purchaser 
It  any  price,  could  not  ctHuplaio  of  oourf  a  re* 
fmal  to  permit  them  to  croee-examfaie  pondiBaer 
u  to  bis  ability  to  pay. 

1  Bbobzbs  4=»63(1}— EhmnAD  to  coukis- 
Bion  HOTWirnsiAirDinG  owhxb'b  befusal 
TO  mx. 

Bnkm  vIh^  bftTing  been  employed  by  hotel 
ovnen  to  e«U  hotel  at  specified  price  under 
tpecified  terms,  procured  and  presented  a  pnr- 
cbawr  who  was  ready,  able,  and  willing  to 
bo;,  and  who  tiered  to  buy  and  pay  upon  the 
deaigiiated  terms,  were  entitled  to  their  com- 
mssion,  notwithstanding  owners'  refusal  to  con- 
immate  sale. 

Department  1. 

Appeal  from  Superior  Oonrt,  King  Oonnty; 
Walter  U.  FtenCli,  Judge. 

Actioa  by  George  M.  Utterba^^  and  others 
■gainst  Adolph  Jobiuon  and  otliws.  Jndg- 
mat  for  plalntlffa,  and  defendants  appeal. 
Afflrmed. 

Wm.  K.  BeU,  of  Seattle,  for  appellants. 
P.  H.  Wilson  and  Vlnoe  H.  S^aben*  both  of 
Setttle,  ior  respoodent& 

VaSXJEei^J.  FlalntUh  broDgbt  this  ao- 
ft»  to  recover  the  aom  of  (700  as  commls- 
«fcn  on  the  sale  of  personal  property.  The 
eomidalnt  alleges:  The  plaintiffs  were  co- 
putnns  in  tbe  brokerage  bosiness  in  Seattle, 
and  that  the  defendants  were  oopartners, 
ud,  u  tucb^  proprietors  of  the  Central  Ho- 
tel In  the  dty  of  Seattle.  That  defendants 
cnidived  ptaintUh  to  proctfre  a  purchaser 
for  their  interest,  right,  and  title  in  and  to 
^  foniltareb  fixtores,  bonsehold  goods,  fni^ 
Qlshlngs,  etc,  of  the  hotel,  for  the  sum  of 
Wn,  sobject  to  a  mortgage  of  93,000,  |10r 
OOQ  of  which  was  to  be  paid  in  caslu  That 
lUatUtB  did  procnre  and  present  a  pnrctias- 

^  was  ready,  aUe,  and  willing  to  buy, 
ud  who  offered  to  tmy  and  pay  npon  the 
^nn  designated.  That  tbe  detaidanta  rt- 
fe»ed  to  sell  npon  those  temw,  whereupon 

itme  pturctaaser,  Oust  bdng  able  to  do  so, 
oifeRd  to  pay  ttie  defendants  for  the  propor- 
tr  the  full  sum  of  $16,000,  and  to  assume  and 


F.l 

agree  to  pay  the  mortgage  of  ^,000,  but  ttiat 
def«idants  stUl  refnsed  to  carry  out  ttieir 
agreemoit  to  sdl,  and  refused  to  sell  at  all. 
That  the  agreed  value  of  plaintUb'  serricea 
to  be  paid  aa  a  commission  was  $700^  none  of 
which  has  heax  paid.  Dofendanta  answered, 
putting  In  Imw  all  of  tiie  allegations  cl  the 
complaint  oUier  than  the  partnership  rela- 
tions of  d^tendants  and  their  being  propria 
etors  of  the  hotel.  The  case  was  tried  wtQi- 
out  a  jury.  Findings  of  flact  and  CDndtualoos 
of  law  favorable  to  the  idalatlfls  mm  made 
and  entered,  as  well  as  a  judgment  in  the 
sum  of  $700,  ftom  whldi  de^ndants  have  ai>- 
pealed. 

The  first  assignment  of  error  is  stated  to 
be  the  refusal  of  the  trial  court  to  permit 
cross-examinatloa  ot  the  om  who  ms  to 
ttave  porcbased  the  property  aa  to  bis  ability 
to  pay.  In  both  direct  and  cross-examina- 
tion, the  witness  had  fully  tesUfled  npon  the 
subject,  showii^  vwy  coniddexaUe  wttltb; 
that  be  and  bis  partner  wtao  were  to  pur- 
chase this  property  were  already  the  ownras 
of  several  hotels  in  Seattle  and  Tacmna; 
that  they  bad  considerable  money  In  a  bank 
which  he  named,  had  all  the  banking  credit 
needed,  had  $10,000  to  pay  according  to  tbe 
first  terms  offered  by  appellants,  and  that 
when  the  terms  were  raised  to  all  cash  the 
witness  at  once  arranged  and  offered  to  pay 
It  In  a  very  extoided  cross-examination  he 
was  asked  several  times  by  way  of  repetltlMi 
If  the  money  was  In  cash,  and  where  he  bad 
It,  to  which  objections  were  finally  sustained. 
That  the  questions  were  repetitions  Is  shown 
by  tbe  remark  of  tbe  trial  court  at  the  time 
of  sustaining  the  objections,  as  follows: 

"The  witness  has  stated  fully  and  completely 
if  you  understood  him.  It  is  hard  to  finder- 
stand  him,  but,  as  I  understand,  tbe  witness 
testified  he  had  $15,000  cash,  be  and  his  par^ 
ner.  They  owned  several  places.  He  cUdmed 
aU  tbe  time  be  put  up  a  bard  ludc  story  be 
might  have  to  borrow  it  for  tba  purpose  of 
getting  tbia  hotel  on  as  small  a  cash  payment 
as  they  coold,  bat  as  I  understood  him  they 
had  the  money  to  buy  this  hotel  all  the  time. 
I  understand  he  had  money  in  the  Japanese- 
American  Bank." 

[1]  And  atUl  another  reaaon  why  appel- 
lants cannot  complain  is,  the  proof  shows  at 
tbe  tlDie  Uie  purdiaser  agreed  to  pay  all  cash 
aroellants  refused  to  sdl  at  any  price.  Car- 
Btens  T.  Nut  House,  90  Wash.  BO,  164  Pac.  770. 

Assignments  Nos.  2,  S,  4,  5,  and  6  allege  er- 
ror In  the  findings  of  fiict  made  by  tbe  trial 
oonrt.  The  findli^  are  In  accord  with  all 
the  essential  allegatitms  of  tbe  complaint, 
and  tbe  evldmoe  shows  tiiey  are  supported 
Xny  a  dear  preponderance  of  it 

Assignment  No.  T  questions  Hbe  delusion 
that  respondents  were  oitltled  to  judE^«it 
In  the  sum  of  $700,  and  assignment  No.  8  ob- 
jects to  the  entry  of  the  judgment  In  that 
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snm.  Theae  two  aMdenments  need  ao  dis- 
cussioo,  as  they  follow  the  findlDgs  of  fact 

The  last  aaslgnnient.  Ma  9.  ctargm  error 
In  denying  tbe  motion  for  a  new  trtaL  Tbe 
grounds  tor  a  new  trial  were:  (1)  That  the 
decision  was  contrary  to  law;  CQ  that  Hie 
dedslon  was  contrary  to  tlie  evldoice:  and 
(3)  errors  In  law  oocnrrlng  at  the  trial  and 
excepted  to  at  the  time  by  tbe  aiH^ellants. 

II]  As  to  tbe  first  two,  It  may  be  said  the 
complaint  clearly  states  a  cause  of  action, 
and  was  satisfactorily  established  by  tbe  evl- 
desce. 

As  to  tbe  third  ground,  onr  attention  Is  di- 
rected to  nothing  to  which  It  Is  applicable 
other  than  the  findings  of  fact,  which  have 
been  already  referred  to  and  found  to  be  sup- 
ported by  the  evidence. 

Judgment  affirmed. 

HOLGOMB,  O.  J.,  and  PABKBB,  MACKIN- 
TOSH, and  kAIN,  3J..  concur. 


MOWBBAT  PEARSON  CO.  v.  B.  H.  STAN- 
TON 00.    (No.  15457.) 

(Supreme  Court  of  WaRhington.    Jan.  27. 
1920.) 

L  CONTBAOTB  «a»57— A  FBOHISK  IS  A  BUFTI- 
CIFWT  COKBIDUATIOH  FOB  A  FB01CI8E. 

A  promise  for  a  promise  is  a  suffident  cod< 
■ideration  to  support  an  executory  contract; 
but  the  promises  must  be  mutual  and  concur- 
rent, and  obligatory  upon  each  of  the  promis- 
ors! 

2.  CONTBACTS  4S^7S— TTHILATSnAI,  CONTRACT 
SUPFOBTBD    BT    IHOBPENDEIfT  OONSTDEaA- 

noN. 

A  unilateral  (wntract  Is  supported  an  in 
dependent  condderation. 

8.  ConTBAOTB    «S»63  —  OaniHABILT  OOVBTB 
WILL  ROT  INQUIBB  IRTO  ADBQUAOT  OB  COSt- 
BIDBBATION. 
Ordinarily  coarts  wUl  not  inquire  into  the 

adequacy  of  the  consideration  of  a  contract. 

4.  Contracts  «s»47.  SO-Conbidkratiok  bs- 

BBN'riAL  TO  VALIDITT;  HA.TUBE  OV  COItBIDBB- 
ATIOM. 

A  consideration  in  some  form  is  essential 
to  the  validity  of  a  contract,  and  there  must 
be  either  a  benefit  to  tbe  promisor  or  a  detri- 
ment to  the  promisee. 

0.  GonTRACTS  «»10(4>— CoffTBACT  BEQUIBINO 
BBUXB  XO  BBLL,  WITHOUT  KBQtJIBINO  BUTBB 
to  BUT,  VOIO  FOR  MUTUALITY. 
Seller's  agreement  to  sell  ice  to  buyer  at 
certain  price  during  the  ice  season  of  the  year, 
"in  consideration  of  M.  [the  buyerl  solicitinR 
and  delivering  ice"  in  certain  territory,  held 
a  unilateral  contrnct,  and  void,  in  absence  of  an 
Independent  consideration,  since  contract  makes 
it  obligatory  upon  the  seller  to  sell  the  ice  with- 
out a  promise  on  the  part  of  the  buyer  to  boy, 


or  even  to  solicit  and  deliver  Ice  in  the  desig- 
nated territory,  notwithstanding  ttiat  buyer 
vrote  the  word  "Accepted"  on  the  contract. 

6.  COKTBACTB  ^10(4)  —  BUmrO  OF  GOODS 
UHDEB  UNILATEBAL  CONTBAOT  CONTAININa 
PBOMISB  or  BBLLBB  ONLY  NOT  nrOBPBNDENT 
OONBIDEBATION. 
The  buying  of  ice  during  an  ice  eeason  un- 
der a  anIlateral*contract  requiring  the  seller  to 
sell  ice,  without  a  corresBonding  obligation  on 
the  part  of  the  buyer  to  buy,  did  not  constitute 
an  independent  consideration,  making  the  con- 
tract valid  as  to  a  subsequent  season,  to  which 
the  agreement  had  been  extended;  ^e  seller 
having  the  right  to  withdraw  from  such  con- 
tract at  any  time  In  riew  of  lack  of  matnality. 

Department  2. 

A[^>eal  from  Superior  Gonrt,  Spokane 
County ;  Hugo  R  Oswald,  Judge. 

Actlw  by  the  MoiriUay  Fearaon  Company 
against  the  B.  H.  Stanton  Company.  Judg- 
ment for  lAalntUf,  and  defendant  iu>peals. 
Reversed  and  remanded,  with  Instructions. 

Stephens  ft  Ja(&,  of  Spokane,  fiff  appelant. 
Lee  ft  Kimball  and  Ed  B.  Powell,  all  of 

Spokane,  for  reiqxmdait. 

FITLLGRTON,  J.  On  March  81«  1916.  the 
appellant,  B.  H.  Stanton  Company,  executed 
and  delivered  to  the  Mowbray  Pearson  Com- 
pany the  following  offer  In  writing: 

"In  consideration  of  Mowbray  Pearson  Com- 
pany aolicitlng  and  delivering  lee  in  Spokane 
north  of  the  Spokane  river  to  Olive  Street 
bridge  and  north  ol  N.  P.  R.  R.  east  of  Olive 
Street  bridge  and  south  of  Cora  avenue  west  of 
Division  street,  and  Dalton  avenue  east  of  Di- 
vision street,  E.  H.  Stanton  Company  agrees  to 
sell  pure  merchantable  ice  to  Mowbray  Pearson 
Company  for  fl-SO  per  ton  at  tbelr  plant  for 
their  requirements  during  1919,,  and  further 
agrees  not  to  sell  any  other  deftltft  for  diatri- 
bution  in  that  district." 

The  parties  acted  under  tbe  terma  vt 
offer  for  me  year  1916,  and  at  tb»  end  uS 
that  year  tbe  time  thereof  web  emended  to 
tlie  end  of  the  year  1917  by  a  writing  lu- 
dorsed  thereon,  signed  by  both  of  tbe  pertleii. 
When  llie  reqKndoit  called  npaa  the  appel- 
lant to  p&etona  at  the  opening  of  the  lee 
sea8<Hi  In  tlie  second  year,  it  reftised,  an- 
nouncing tliat  tiMv  would  not  craqily  with 
the  terms  of  the  writing,  and  refused  repeat- 
ed snhseQUent  danands  for  Ice;  no  ice  at 
all  being  furnished  during  the  extended  pe- 
riod pareuant  to  Its  terms.  The  reqxmdent 
thereupMi  brought  this  nctlni  to  recov«-  in 
damages  as  for  a  breach  oi  amtract,  and 
recovered  an  a  trial  bad  before  a  Jnry  in 
the  sum  of  $2321.29.  The  aroellant  sug- 
gested the  Invalidity  of  tbe  writing  aa  an 
obligatory  contract  by  a  isautmr  to  the 
complaint,  by  its  answer  Uureto  after  Its 
demurrer  bad  been  overruled,  by  a  motion 
for  nonsuit  made  at  tto  trial  at  tbe  fxin- 
ciuslon  of  the  respondent's  evidence  and  by 


dts>For  other  cases  see  mdu  toplo  and  KET-NUfciBER  In  all  Ker-Niunlierwl  DlaflsU  •oA  InAuus 


Digitized  by 


Google 


;  MOWBRAT  PEARSON  CO  T.  B.  H.  STANTON  00. 

(1S7  P.) 


371 


a  moHon  for  Judgment  notwithstanding  the 
rerdict  Its  first  contratton  in  this  court  Is 
that  the  writing  is  volA  u  a  omtrmct  for 
wBDt  of  mutuality. 

[1,2]  It  la  elementary,  of  course,  that  a 
lirtMnise  for  a  promise  Is  a  sufficient  couslder- 
atton  to  support  an  executory  contract ;  and 
it  Is  donentary,  also,  that  a  unilateral  con- 
Tract  is  aoppOTted  tv  an  !ndepend«it  con- 
federation. But  there  la  little  or  do  dltagree- 
ment  among  the  cases  that,  to  sustain  a  con- 
tract on  the  prindple  of  mutual  prtHnlsea, 
the  prMnlses  sufficient  to  support  such  a  con- 
tract must  be  mutual  and  concnrrent,  and 
obligatory  upcm  each  of  the  promisors;  that 
Q  promise  by  <Hie  party  to  another  to  do  a 
(■ertafn  thin^ln  case  that  other  does  some  oth- 
er thing,  leaving  It  optional  with  the  other 
whether  he  does  the  thing  or  not,  Is  not  an 
aUligatory  contract ;  this  because  It  lacks  mu- 
tuality, there  being  no  promise  for  a  promise. 
Cases  from  this  court  illustrating  the  prin- 
ciples are  the  following:  Brown  r.  Brew,  90 
Wash.  660,  168  Pac.  992;  Taylor  v.  Ewlng, 
74  Wash.  214,  132  Pac.  1009;  Herrln  t. 
Standlnarian-American  Bank,  65  Wash.  569, 
118  Pac.  648 ;  Spokane  Canal  Co.  v.  CofTmnn, 
61  Wash.  357,  112  Pac  383;  Parks  v.  El- 
moK,  59  Wash.  584,  110  Pac.  381. 

13, 4]  Nor  will  courts  ordinarily  Inautre 
into  the  adequacy  of  the  conaideration. 
.VelsfHi  T.  Brasslngton,  94  Wash.  180,  ue 
Pac.  629.  Ann.  Gas.  1013A,  289.  But  a 
roDslderatiw  In  some  form  Is  essential ; 
there  must  be  either  a  benefit  to  the  party 
promising  or  a  loss  or  detriment  to  the 
party  to  whom  the  promise  Is  made.  Jen- 
nings T.  Dexter  Horton  &  Co..  43  Wash.  301, 
S6  Pac.  576 ;  13  C.  J.  311. 

[(]  Turning  to  the  writing  under  consid- 
eration, we  can  find  In  It  no  obligation  as- 
^ed  by  the  respondent.  By  Its  terms  the 
Bn>tilant  promised,  in  consideration  of  the 
respondmfa  soliciting  and  delivering  Ice 
wittiin  a  certain  described  district.  It  would 
«dl  the  respondent  sufficient  ice  at  a  named 
price  to  supply  the  district ;  but  the  respond- 
eat promised  nc^ing.  It  neither  promised 
to  solicit  and  deliver  Ice  in  the  district,  nor 
promised.  In  case  it  did  do  so,  to  buy  the 
ice  It  should  aell  from  the  appellant..  The 
vriUng  itself  is  therefore  wholly  unilateral. 
The  iwomiae  U  entirely  upon  the  one  side, 


without  any  correspondli^  promUie  tm  tbe 

other. 

Nor  did  the  writing  of  the  word  "Accept- 
ed" upon  the  contract  alter  Its  effect  in  this  re- 
spect. This  was  mertiy  agreeing  to  the  terms 
of  the  writing.  It  did  not  constitute  a  prcHn- 
Ise  on  the  part  of  the  re^ndent  to  solicit 
and  d^ver  Ice  In  the  district  defined,  nor 
did  it  constitute  a  promise  to  buy  of  the 
appellant  tbe  Ice  it  might  sell  in  case  it  did 
solicit  sales  therein.  A  ease  In  point  is  Thay- 
er V.  Burchard,  99  Mass.  608.  There  the  de- 
fendants, who  were  operating  a  railroad  for 
the  bmeflt  of  bondholders,  wrote  to  the  plain- 
tiffs, who  were  flour  and  grain  dealers,  that 
they  would  transi>ort  flour  and  grain  between 
cotaln  named  places  at  $4  per  ton,  "this  rate 
to  continue  in  force  until  close  of  navigation, 
unless  notice  to  the  contrary."  The  plain- 
tiffs answered:  "We  accept  the  pn^osltlon." 
This  was  held  to  constitute  a  mere  offer  on 
the  part  of  the  plaintiffs,  and  not  an  obliga- 
tory contract,  because  the  plaintiffs  did  not 
assume  any  obligation  to  furnish  flour  or 
grain  for  tronsportatlon,  being  at  liberty  to 
buy  flour  and  grain  or  not,  as  they  chose, 
and.  If  they  did  buy  any,  to  transport  It  on 
a  road  other  than  the  defendants',  if  they 
saw  fit,  and  hence  would  not  snppwt  an  ac- 
tion as  for  a  breach  of  contract.  • 

{tl  The  respondent'  argues  that  there  was 
an  Independent  consideration  for  the  prom- 
ise, but  nothing  further  Is  shown  that  tbe 
parties  carried  it  out  during  tbe  flrat  year. 
This  does  not  constitute  an  Independent  con- 
BlderatlMi,  B^g  a  promise  on  its  part  only, 
the  an;>ellant  was  at  liberty  to  withdraw  It 
at  any  time,  and  since  it  did  do  so  at  the 
beginning  of  tbe  second  season  the  respond- 
ent no  Icmger  had  any  rights  thereunder, 
and  cannot  recover  as  for  Its  breach.  The 
trial  judge  should  have  sustained  some  <me 
of  the  several  challenges  made  to  the  suf- 
ficiency of  the  writing  as  an  oMigatory  con- 
tract. 

The  Judgment  is  therefore  reversed,  and 
the  cause  r^anded,  with  instruction  to  en- 
ter a  Judgment  In  favor  of  the  appellant,  to 
the  effect  that  the  respondent  take  nothtag 

by  Its  action. 


HOLCOMB,  O.  J.. 
UOUNT,  JJ.,  comcnr. 


and  BRIDGES  and 


Digitized  by 


872 


187  PAOIFIO 


BEPOBTBB 


(Wash. 


HENDRYX  et  aL  T.  TURNER.  (No.  15302.) 
(Supreme  Court  of  Wosblngton.  Jan.  29,  1920.) 
L  WoBX  aud  ubob  «=»4(2)— Thekb  is  iu- 

PLIBD  AOBEEUERT  TO  PAT  VOS  SERVICia. 

Generally  speaking,  where  one  performs 
Bervicea  for  another  at  that  otber*!  special  in- 
stance and  request,  and  there  is  no  agreement 
with  reference  to  compensauon,  the  law  will 
imply  an  agreement  on  the  part  of  the  other  to 
pay  what  the  ■ervices  are  reasonably  worth. 

2.  WOBK  ARD  X.ABOB  «=96— III  CASE  OV  CLOSE 
BELATI0N8HIP  THZKE  CAK  BB  NO  BECOVEBT 
rOB  8EBTI0K8  EXCEPT  UPON  EXPEESS  AGBEX- 
UENT. 

Where  the  relationship  of  the  partte*  Is  so 
dose  and  Intimate  as  to  rebut  the  presumption 
of  an  Implied  contact  to  pay  what  the  services 
an  reasonably  worth,  there  can  be  no  recoTery 
enept  upon  an  express  contract 

8.  WOBE  ARD  LABOB  4s»7(l)  —  PBCSUHPTIOir 
THAT  8BBTICES  BT  VKICBKB  OV  FAUILT  WEBK 

OBATUITOU8. 

Where  one  renders  sezrices  as  a  member  of 
Ae  ftmUy  of  Uie  person  serred,  reeeiviDg  sup- 
port the^dUt  a  presumption  arises  that  such 
•enrlces  are  gratuitous,  and  to  autliorize  re- 
covery therefor  it  must  appear  that  the  services 
were  rendered  in  the  ezpectatltm  by  the  one  of 
receiving,  and  by  the  other  of  maUnf,  oom- 
pensnticm  tiierefto. 

4.  WOBK  AND  UBOB  «::p7(3)— WbKBB  TBBBX 
IS  If  0  BLOOD  BKLATXOITBHXP  AMD  PAB3XB8  DO 
HOT  LIVS  TOGETHEB  TBXBB  HAT  BB  BEOOTSBT 
UPON  UIPLIBD  COIfTBACT. 

The  relationship  of  plaintiffs^  husband  and 
wife,  and  defendant,  husband  of  a  sister  ot 
^ffin^tfr  wife,  is  not,  where  they  do  not  live  to- 
gether as  one  family,  such  as  to  bar  recovery 
npcHi  the  theory  of  implied  contract  for  servicea 
rendered  in  caring  for  and  maintaining  by  plaln- 
tifCB  of  defendant's  infant  son. 

6.  WOBK  ARD  UBOB  4=922— GOHPIAIHT  STAT- 
ZRO  CAUSE  OP  ACTION  OR  XVFUID  CONTBACT. 
Complaint  alleging  that  plaintiUs,  at  special 
instance  and  request  of  defendant,  took  defend- 
anfa  child  into  their  possession,  and  continaed 
thereafter  to  care  for,  maintain,  and  support 
him,  and  that  "defendant  agreed  to  pay  to  plain- 
tiffs for  their  said  work,  labor,  and  services,  as 
aforesaid,  the  reasonable  value  thereof,"  held  to 
Btate  a  cause  of  action  upon  implied  contract ; 
quoted  allegation  being  a  conclusion  of  law  and 
surplusage. 

9.  Ebtopfbl  4=369— Ihplixd  pBouiaB  to  pat 

TOB  BEBVI0Z8  ZR  OABIRO  FOB  lOROB  ROT 
DEFEATED  BT  TE^IHOItT  XR  HABEAS  OOBPU8 

PBOCEBDINO. 

That  plaintiffs  testified  in  habeas  corpus 
proceeding  that  they  had  no  intention  of  mak- 
ing any  charge  for  care  and  maintenance  of 
child  because  they  considered  him  to  be  their 
own  does  not  prevent  implication  of  promise  on 
defendant's  part  to  pay  reasonable  value  of 
plaintiffs'  services ;  the  court  having  held  in  the' 
habeas  corpus  proceeding  that  child  did  not  be- 
long to  plaintiffs,  and  that  there  never  was  any 


binding  conttaet  wheraby  defendant  SDrreudered 
his  child  to  plaintifCs. 

Department  2. 

Appeal  from  Superior  Oonrt;  Clarke  Coun- 
ty;  B.  H.  Back,  Judge. 

Action  by  James  T.  Hendryx  and  anotber 
against  R.  W.  Tumor.  Judgment  dismissing 
action,  and  plaintiffs  app^.  Beversed.  and 
ronanded,  with  InstmctkHU. 

Q.  L.  Davis,  of  Tanconw,  and  John  O. 
McCue,  of  Pratland,  Or.,  for  aiqptilants. 

W.  W.  Sparks  and  McMaster,  Hall  ft  Drow- 
ley,  ail  of  yaneooTer*  tor  revpcmdoit 

BRIDGES.  J.  By  this  action  appellants* 
plaintiffs  below,  sought  to  recover  of  the  re- 
spondent compensation  for  the  malntmance 
and  care  of  Charles  B.  Turner,  the  son  of 
the  respondent  On  December  12,  1911,  the 
appellants  and  respond^t  and  bis  wife,  since 
deceased,  were  neighbors,  residing  In  the 
state  of  Washington.  Mrs.  Turner  and  Mrs. 
Hendryx  were  devoted  sisters.  On  the  day 
above  mentioned  the  child,  Charles  B.  Tnmer, 
was  hcnme  by  Mrs.  Turner,  who  died  within 
two  or  three  hours  thereafter.  Mra  Hendryx 
was  present  at  the  birth  and  the  death.  At 
that  time  the  respondent,  father  of  the  idilld, 
requested  the  appellants  to  take  the  child  and 
care  for  him,  which  the  appellants  at  once 
proceeded  to  Ao.  Tbey  kept  the  cUld  until 
January,  1918.  Shortly  prior  to  that  time 
the  respondent,  who  had  remarried,  deedred 
and  dnnanded  of  the  appellants  the  poi^e»- 
slon  and  custody  of  the  child,  but  the  appel- 
lants refused  to  surrender  him.  They  con- 
tended that  there  was  an  express  agreement 
between  them  and  the  respondent,  made  at 
the  time  the  cbUd  was  given  to  them,  that 
he  wps  to  becmne  and  remain  Uielr  own  tbUH 
in  consideration  of  his  npbiinglnK  them. 
A  few  days  after  this  danand  the  respond- 
ent bron^t  an  action  of  habeas  corpus 
against  the  aroeUants  in  the  drcult  ooart  of 
the  state  Or^on.  In  ttiat  proceeding  tbe 
appellants  sem  to  have  deeded  im  the 
ground  that  the  child  had  been  given  to  them 
and  that  he  was  cbUd.  The  respondent 
denied  that  ttie  dilld  had  been  glvenr  to  the 
app^lants  as  their  own,  and  ccmtended  that 
he  bad  merdy  been  tonporarlly  placed  in 
their  care  and  custody.  This  case  w^t  to 
the  Suprone  Court  of  the  state  ol  Oregon, 
where  It  was  held  that  the  <SbiMi  had  never 
been  given  to  the  appdlants  In  snch  manuCT 
as  to  make  him  their  own,  and  fhey  wwe  re> 
quired  and  ordered  to  surrender  possession 
of  him  into  the  custody  of  his  &1her,  the  re- 
spondent. See  Turner  v.  Haidryz,  86  Or. 
590,  167  Pac.  1019,  169  PaA  109.  In  that 
action  the  appellants  testified  that  they  had 
never  demaaded  and  had  never  expected  any 
compensation  from  respondent  because  they 
considered  the  child  to  be  th^r  own. 
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After  the  diild  was  taken  firom  them  by 
rlrtne  of  the  decree  of  the  Or^on  Supreme 
CoDrt,  appeUants  Institoted  this  action  In 
this  state  for  the  pnrpoee  of  getfing  compen- 
sation for  their  Bervlces  and  expenses  in- 
rarred.  Their  complaint  alleged  that  ai^- 
lants,  on  December  12,  1911,  at  the  special 
Instance  and  request  of  the  respondent,  took 
the  child  into  their  possession  and  continned 
thereafter  to  care  for,  maintain,  and  support 
bim  until  the  12th  day  of  January,  1918. 
The  third  i>aragraph  of  the  complain^  alleged 
ttiat  "defendant  agreed  to  pay  to  plaintiffs 
for  their  said  work,  labor,  and  services,  as 
aforesaid,  the  reasonable  value  ttiereof." 
The  reasonable  value  was  alleged  to  be  ¥2,785. 
The  answer  denied  raoet  of  the  material  al- 
legations of  the  complaint  and  affirmatively 
pleaded  Oie  habeas  corpus  proceeding  in  the 
courts  of  Oregon.  The  testimony  here  of 
Urs.  Hendryx,  the  appdlants'  <3ilet  witness, 
was  in  entire  accord  with  her  testimony  In 
the  habeas  corpus  proceeding.  She  said  that 
on  the  evening  h^  sister  died  Turner  told 
her  that  he  would  have  to  leave  the  dilld 
with  her;  that  he  could  not  take  care  of 
him ;  and  that  she  told  Turner  she  was  will- 
ing to  take  the  cbild  and  raise  him  providing 
he  waa  given  to  ber  as  her  own  child,  and 
that  the  iMfKmdent  agreed  to  tiiooe  terms; 
tliat.  In  accordance  with  this  arrangement, 
she  did  take  the  dilld  and  rear  him  as  cme  of 
her  own  family  for  the  period  heretofore 
mentioned.  At  that  dme  she  and  her  hus- 
band lived  in  Washington,  but  later  removed 
to  Portland,  Or.  She  testified  that  there  nev- 
er was  any  agreement  for  or  talk  concCTulng 
compensation  until  shortly  before  the  Insti- 
tntlon  of  the  habeea  corpus  proceeding ;  that 
up  to  that  time  she  had  no  intention  or  ex- 
pectation of  making  any  diarge  for  her  serv- 
ices because  she  considered  the  child  to  be 
her  own.  There  was  ample  testimony  show- 
ing the  reasonable  value  of  her  services  to 
the  respondent's  child.  At  the  close  of  &ppeL- 
lants'  case  the  re^ndent  moved  for  a  non- 
suit, wtildi  was  granted,  and  Judgment  was 
thereafter  entered  dismissing  the  action, 
from  which  Judgment  tbla  appeal  is  taken. 

The  trial  court  seems  to  have  granted  the 
nonsuit  on  two  grounds:  Fi?^  that  the  tes- 
timony showed  that  the  P^jst^^  to  this  ac- 
tion were  related  and  were  of  one  family, 
and  therefore  the  law  won1,d  not  imply  any 
agreement  to  pay.  compensation ;  and,  sec- 
ond, because  the  cwiplalDt  was  rested  upon 
an  express  contract  to  pay,  and,  since  there 
was  no  testimony  in  sui;^ort  of  an  express 
contract,  there  could  be  no  recovery. 

[1-3]  Generally  speaking,  where  <Jne  per- 
forms servlcea  for  another  at  that  other's 
special  instance  and  request,  and  there  is  no 
agreement  with  reference  to  compensation, 
the  law  will  Imply  an  agreement  on  the  part 
of  the  other  to  pay  what  the  services  are 
reasonably  worth.  This  rule^  of  course.  Is 
based  up5n  tlie  theory  that  human  a:perlenoe 
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teaches  that,  under  sach  drcumatances,  the 
<me  expects  to  receive  and  the  other  expects 
to  pay,  notwithstanding  nothing  Is  said  about 
compensation.  But  this  rule  is  not  universal. 
Where  the  r^tlonshlp  of  the  parties  ts  so 
close  and  intimate  as  to  rebut  the  imsump- 
tlon  of  an  implied  contract  to  pay,  there  can 
be  no  recovery  except  upon  an  express  agree- 
ment Where  one  renders  services  as  a  mem- 
ber at  the  fomily  of  the  person  served,  receiv- 
ing support  therein,  a  presumption  of  law 
arises  that  such  servioee  are  gratuitous,  and 
to  authorize  a  recovery  therefor  an  express 
promise  of  the  party  served  must  t>e  shown, 
or  such  facta  and  circumstances  as  will  au- 
thorize a  flndli^  that  the  services  were  ren- 
dered in  the  expectaUon  by  the  one  of  re- 
ceiving, and  by  the  other  of  making,  compen- 
sation tiieretOT.  There  Is  a  long  line  of  deci- 
sions In  support  of  this  doctrine,  but  it  is  not 
necessary  to  go  outside  of  the  decisions  of 
this  court,  to  find  such  sni^Knt.  In  the  case 
of  Morrlssey  v.  E^ucett,  28  Waata.  62,;68  Faa 
8S2,  this  court  said: 

"It  is  a  rule  universally  recognized  that,  when 
the  services  are  r^dered  by  one  who  la  a  mem- 
ber of  the  fandly  of  the  employer,  the  law  will 
not  imply  a  eontraet  to  pay  for  the  services  from 
the  mere  fact  that  they  have  been  rendered  upon 
the  one  hand  and  benefits  thereof  received  upon 
the  other,  as  in  the  case  of  strangera.  This  is 
alao  held  to  be  the  rale  when  there  is  no  actual 
blood  relationahip  existing  between  the  parties, 
provided  they  sostain  to  eadi  other  the  ordinary 
relations  of  membeta  of  the  same  fandly." 

To  the  same  effect  see  the  following:  Mc- 
Bride  v.  McGlnley,  31  Wash.  573,  72  Pac.  105; 
Hodge  V.  Hodge,  47  Wash.  196,  91)  Pac  764, 
11  L.  B.  A.  (N.  S.)  873 ;  Pelton  v.  Smith,  60 
Wash.  459,  97  Pac.  460. 

{4]  The  testimony  in  this  case  is  clearly 
Insufficient  to  authorize  any  recovery  based 
upon  an  express  agreement,  and  If  appellants 
recover  at  all  they  must  do  so  upon  an  Im- 
plied agreement.  The  resiwndent  contends 
that  the  relationship  of  the  parties  to  this  ac- 
tion are  such  as  to  bring  them  within  the  ex- 
ception to  the  general  role,  as  rect^nlzed  by 
the  authorities  above  dted,  and  for  that  rea- 
son the  appellants  cannot  recover  on  the 
theory  of  an  implied  contract.  We  cannot 
agree  with  the  respondent's  contention  In  this 
regard.  There  Is  no  Mood  relationship  be- 
tween either  of  the  appellants  and  respond- 
ent. Tbey  did  not  live  together  as  one  fam- 
ily, but,  on  the  contrary,  there  was  an  entire 
absence  of  family  relationship.  If  this  bad 
been  a  controversy  between  the  appellahts 
and  the  child  in  question,  whereby  the  ap- 
pellants sought  to  recover  of  the  c^ld  com- 
pensation for  their  care  and  custody  of  him, 
or  whereby  the  child  had  sought  to  recover 
of  appellants  compensation  for  his  services 
rendered  to  them,  a  very  different  question 
would  arise.  All,  or  practically  all,  of  the 
cases  cited  by  respondoit  are  cases  of  the 
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character  sapposed.  Itae  case  of  Wyley 
Boll,  41  KiLn.  206,  20  Pac.  86B,  was  one  where 
tbe  plaiDtlff,  a  minor,  but  not  a  reUtlve  of 
defendant,  residing  with  tbe  defendant  as  his 
son  and  as  one  of  his  &mUy,  sought  to  re- 
cover compensation  for  hU  services.  Tbe 
case  of  Price  t.  Price,  Ez'r.  101  Ey.  28.  30 
S.  W.  429,  was  one  where  a  sister  soof^t  to 
re<H>ver  compensation  from  tbe  estate  of  her 
deceased  brother  for  serrlees  rendered  by 
her.  The  case  of  James  t.  OlUen,  a  Ind. 
App.  472,  SO  N.  B.  7,  was  me  where  a  niece 
»tered  the  family  of  the  decedent  and  there 
Ured  with  blm  as  bis  own  child  and  as  a 
part  of  the  fomlly,  and  she  instituted  suit 
to  recover  compensation  for  services  per- 
formed by  her.  Most,  If  not  all,  of  the  oth- 
er cases  dted  by  re^ndent  are  like  those  we 
have  noticed.  It  should  at  once  be  manifest, 
we  think,  that  there  Is  a  \esy  wide  dlfferoice 
between  tbe  facts  of  those  cases  and  tbe  facte 
of  the  case  at  bar. 

[I]  The  respondeat  further  Insists  that  ap- 
pellants' action  Is  based  upon  express  con- 
tract, and  for  that  reason  there  cannot  be 
any  recovery  on  Implied  contract.  While 
there  are  some  expressions  In  the  complaint 
which  would  tend  to  Indicate  that  it  was  the 
Intention  to  plead  an  express  contract,  yet, 
taking  that  Instmment  as  a  whole,  we  are 
satisfied  that  it  was  tbe  Intention  to  rely  up- 
on an  Implied  contract.  The  complaint  al- 
leged. In  substance,  that  the  ai^ellants  per- 
formed the  services  at  the  special  Instance 
and  request  of  the  respondent,  and  that  the 
reasonable  value  of  such  services  was  a  cer- 
tain sum.  These  are  the  usual  allegations 
contained  In  a  complaint  based  upon  quan- 
tum meruit.  The  allegation  to  tbe  effect  that 
respondent  agreed  to  pay  sneh  Reasonable 
compensation  Is  nothing  more  than  a  conclu- 
sion of  law,  and,  of  conrse,  surplusage. 

At  page  687,  9  H.  a  I*,  we  And  the  fol- 
lowing: 

"It  is  mSA  that  the  only  difference  between 
an  express  contract  and  an  implied  contract  la 
that  in  the  former  all  the  terms  and  conditiona 
are  expreeaed  between  the  parties,  while  in  the 
latter  some  one  or  more  of  the  terms  and  con- 
ditions are  Implied  by  law  from  the  conduct  of 
the  parties." 

Tbe  fbllowlng  rule  Is  laid  down  In  28  Am. 
&  Eng.  Encyc.  (2d  Ed.)  684: 

"Where  a  person  employs  another  to  do  work 
for  him,  without  any  agreement  as  to  compen- 


ntion,  the  law  implies  a  promise  to  pay  for  the 
services  as  mach  as  they  may  deserve  or  merit. 
In  socfa  case  the  pift*"t**  may  snnest  in  his 
dedazatiott  that  the  defendant  prtmused  to  pay 
him  as  much  as  he  reasonably  deserved,  and 
then  aver  that  bis  trouble  was  worth  such  a  sum 
of  money,  which  the  defendant  has  omitted  to 
pay.  Tbb  Is  called  an  assnmpsit  on  a  quan- 
tum meruit."  Jackson  v.  Buloe,  182  Ga.  61.  63 
S.  E.  828 ;  Forester  t.  Forester,  10  Ind.  App. 
680,  88  N.  E.  426  ;  2  R.  C  L.  747;  Bertelson 
V.  Hoffman,  86  Wash.  459,  77  Fae.  801;  Tbayer 
V.  HartHcan.  70  Wash.  278, 126  Fao.  626 ;  Holm 
V.  CfaiciiD,  MUwaaJtce»  etc  By..  69  Wash.  293, 
109Pa&799. 

[I]  Tbe  respondent  contoids  tliat,  even  It 
tbe  complaint  la  based  upon  an  imidied  coa.- 
traet,  the  teatlmOBy  negatlTeB  any  Implied 
promise  to  pay.  In  d^ffni'wilng  this  feature 
of  the  case  it  is  necessary  to  remend>er  that 
appdlants  tesUfled  that  up  to  the  time  tbe 
diUd  was  taken  away  from  them  tbey  bad 
no  lntentl<m  of  making  any  charge,  and  that 
at  no  time  bad  there  been  any  talk  ccmoem- 
ing  compensation,  because  aiH>^Uints  always 
considered  the  child  to  be  their  own.  But 
tbe  Supreme  Court  of  Oregon,  in  the  habeas 
corpus  case  cited,  held,  in  substance,  that  tbe 
child  did  not  belong  to  the  an>ellant8  and 
that  tbere  never  was  any  l^;al  or  binding 
contract  between  appdlante  and  respMident 
whereby  the  latter  l^lly  surrendered  bla 
diUd  to  the  toimer.  We  must  therefore  elim- 
inate from  this  case,  as  Inapplicable  thereto, 
the  appellants'  testUnony  to  tbe  effect  that 
tbey  were  given  the  diUd.  With  this  testi- 
mony eliminated  we  have  nothing  left  but 
tbe  bare  fact  that  appellants  have  cared  for 
the  ciiUA  all  these  years  at  the  request  of 
respondent  Based  uiwn  that  testimony  the 
law  will  imply  a  promise  on  the  part  of  re- 
spondent to  pay  the  reasonaUe  value  of  sudi 
services. 

Our  conclusion  Is  that  tbe  complaint  was 
based  upon  an  Implied  contract,  and  that  tbe 
appellants  offered  sufficient  testimony  to  re- 
quire tbelr  case  to  be  submitted  to  tbe  Jury, 
and  that  tbe  court  was  in  error  in  granting 
a  nonsuit. 

Judgment  Is  reversed  and  the  case  remand- 
ed, with  Insttpcttons  to  proceed  with  the 
trial  In  accot|lme  berewltb. 

HOLCOMB^  G.  J.,  and  TOLMAN,  FUL- 
LERTON,  and  MOUNT,  JJ.,  concur. 
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Bnxa  AMD  mnaa  «e=>620— ^tidkitck  jrbut- 

nciBIlT  TO  flOVl  THAT  lUKEB,  WBO  BXX- 

cutev  roxs  uki»b  thbut  ot  abhsst,  cou- 
kutbd  the  cbub. 

In  an  action  to  cancel  a  note,  claimed  to 
bave  been  execnted  wkhont  consideration,  and 
tmder  dnress  because  of  payee's  threat  to  have 
maker  arrested  (or  theft,  in  which  payee  coun- 
terdaimed  tot  amoont  ot  note,  allying  amount 
thereof  to  have  been  atolen  from  him  by  maker, 
evidence  Add  Inanffideot  to  proTo  that  tlie  mak- 
cr  committed  the  tb^ 

D^artmeot  1. 

Appeal  firam  Sapoior  Court,  King  County; 
Everett  Smith,  Judge. 

Action  hy  A.  J.  Walcott  and  wife  against 
J.  B.  Wood.  Judgment  for  plalntUtB,  and  de- 
fendant appeals.  AfQrmed. 

Gay  &  Griffin,  of  Seattle,  for  appellant. 
Chadwlck,  McMlcken,  Bamaey  A.  Uupp,  of 
Seattle  for  leBptudotta, 

MITCHBLI^  J.  Thfi  Is  an  appeal  from  a 
Jndgmmt  canceling  a  iwomlaBory  noto  for 
1360,  executed  and  dellrered  respondaita 
to  app^ant,  upon  the  ground  of  want  ot 
ccmaid^atiffli  and  because  of  dureaa,  and 
denying  appellant  relief  upon  hla  counter- 
claim, wbereln  he  sought  judgm«)t  In  said 
nun  of  $300,  alleged  to  hare  been  stolen  frmn 
him  by  respondent  Phcebe  A.  Waloott  The 
trial  was  without  a  Jury.  There  are  six  as- 
BlgnmoitB  of  error,  the  first  fiye  <tf  which,  as 
counsel  for  appellant  admit,  may  fUrly  be 
considered  under  one  head,  viz.: 

"Did  Mra.  Walcott  find  and  appropriate 
Wood's  puTsa  and  contents,  Saturday,  January 

2s,  loisr* 

The  qaesti<m  presoits  the  trial  of  Acts, 
and  althoutA'  &  careful  consideration  of  the 
evldenoe  and  the  arguments  of  counsel  lead 
clearly  to  the  conclusion  reached  by  the  trial 
court,  we  consider  It  appropriate,  because  of 
the  gravity  of  the  accusation  and  of  the  malt- 
ing of  it,  to  set  out  the  essentials  of  the 
evidence  and  our  opinion  tj^ereon.  in  sub- 
stance the  case  presents  the  following  facts: 

Respondents  are  husband  and  wife,  and  for 
about  10  years  have  lived  upon  and  cultivated 
a  small  farm  of  15  acres  belonging  to  them 
at  or  nesir  Wlnslow,  Kitsap  county.  Wash. 
They  were  in  comfortable  circumstances.  He 
was  60  years  of  age  and  she  was  04.  They 
lived  alone,  and,  It  appears,  did  very  little 
visiting.  Appellant  was  39  years  old,  and  for 
2%  years  had  been  an  itinerant  salesman, 
setting  and  dellvertug  teas,  spicefl,  coffees, 
etc,  for  the  Grand  Union  Tea  Company,  with 
hcadquarten  at  Seattle.  For  2  years  be  had 


•WALCOTT  T.  WOOD  87B 
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stom>ed  as  a  guest  at  respondwts'  home,  one 
week  out  of  every  month ;  that  is,  trani  Mon- 
day to  the  following  Friday  ot  Saturday, 
spaidlng  the  nights  and  taking  breakfast  and 
supper  tli««,  for  which  be  paid.  Just  prior 
to  bis  present  employmoit,  appellant  had 
been  engaged  fn- 12  to  14  years  in  tb»  hotel 
business  at  Ban  Francisco^  Lkm  Angeles,  aod 
Houston,  fn  January,  W10,  he  took  with 
him  on  bis  route  one  FtaUUps  (the  father  of 
tbe  manager  of  tbe  Tea  Compaiqr)  vrtio  was 
to  talu  the  place  of  lyiptiiant  while  the  lat- 
t»  toclk  a  vaeatloD  of  l  or  2  muitlHB.  They 
Bt(9ped  at  the  Walcott  house  for  the  week 
ending  January  20,  1018.  On  leaving  Satur- 
day morning  for  their  day's  work  in  tbe 
Ttelnlty,  appellant  claims  be  left  Us  purs^ 
cmtalnlng  9306  in  mon^  and  checks,  in  .the 
bedroun;  that  U  was  not  found  by  or  de- 
livered to  blm  upMi  bis  return  that  after- 
noon ;  and  he  accused  Mrs.  Walcott  of  steal- 
ing it  ■  More  specifically,  appeUant  and  Mr. 
PhiUips  slept  In  the  same  bed  Friday  nii^t, 
appeUant  In  Croat  Be  says  that  In  nndnoB- 
ing  his  purse  dropped  out  of  his  trousers 
pocket  onto  tbe  floor,  under  or  near  a  <duUr, 
and  upon  Mr,  FhUlipe*  speaking  of  It  he  re- 
plied he  knew  it,  that  it  was  as  safe  there  as 
anywhwe;  that  on  dressing  and  leaving-tbe 
room  the  next  morning,  before  his  companion 
did,  he  noticed  the  purse  ba  tbe  floor  and  for- 
got to  pick  it  up^  He  did  not  go  Into  the  bed- 
room again  until  after  he  returned  from  his 
day's  work.  He  says  he  had  other  money 
about  his  poBw. 

Mr,  PhlllitMi  said  appellant  had  money,  bnt 
that  be  did  not  know  the  amount;  that 
when  they  were  pr^arlng  for  bed  Friday 
nfgbt  he  noticed  and  spoke  of  appellant's 
IRirse  falling  to  the  floor,  and  that  appellant 
retried  it  was  safe  there.  He  got  the  impres- 
si<m  appeUant  was  not  g<dng  to  leave  the  purse 
on  tbe  flobr.  He  retired  to  the  bed  before  ap- 
peUant did.  He  did  not  know  how  much 
mcaiey  the  purse  contained,  or  that  it  con- 
tained any.  Cpw  arising  and  dressing  the 
next  morning,  after  appellant  had  left  the 
nxmi,  he  did  not  think'  of,  nor  did  he  see,  the 
I>odietbook.  At  the  br^kfast  taUe  there  was 
some  discussion,  the  details  of  which  need 
not  be  given,  reasonably  resulting  In  Mrs. 
Walcott's  not  understanding  they  wanted  sup- 
per that  evening,  but  that  ,  they  would  leave 
by  boat,  at  6  o'clock,  for  Seattle.  Appellant 
and  PhUlips  traveled  in  an  automobile.  Un 
making  their  first  call  on  Saturday,  about  2 
miles  from  the  Walcott  house,  appellant  told 
PhiUlps  be  had  left  his  purse  on  the  Ooor  in 
the  bedroom.  Upon  being  advised  and  niged 
to  go  back  then  and  get  it,  he  declined,  in 
their  work  during  the  day,  frequently  they 
were  not  together.  They  returned  to  the  Wal- 
oott bouse  about  0  o'(do<^  that  afternoon, 
th^  say,  while  she  says  It  was  about  4 
o'dock.  ArosUant  rushed  through  the  house 
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taito  ttie  dining  room,  and,  addvesBbis  Mm. 
Walcott,  who  was  altdng  In  a  roddng  dialr, 
reading,  asked  ber  If  ahe  had  seen  anything 
of  Us  imrse  lying  on  tbe  beOromn  floor,  and 
she  answered:  "No,  Mr.  Wood;  I  haven't 
been  In  yonr  room  all  day"  App^ant  went 
Into  the  bedroom  tJaae,  and  In  a  few  minutes 
called  to  Mxs.  Waloott  that  bb  imrse  waa 
gone.  Then  she  and  the  others  made  a 
seardi  of  the  room  without  finding  the  purse. 
Leaving  wlttaoiit  supper,  on  the  e  nftHocHs. 
boat  for  Seattle,  appeUant  told  them  he 
would  be  bade  on  Monday  and  give  ttxeta 
until  then  to  see  if  they  could  not  And  It  He 
and  Phillips  went  back  on  Monday,  when  ap- 
pellant first  said  to  Mr.  WaLoott  that  his 
wife  had  tbe  money.  The  accosation  hurt  Mr. 
Walcott^B  feelings. 

Appellant  then  told  both  of  the  respondoitn 
that  the  <mly  thing  be  could  do  was  to  get  a 
search  warrant  and  a  warrant  for  her  arrest, 
unless  they  wanted  to  settle.  She  positively 
denied  tbe  theft  App^ant  then  went  to 
Port  Orchard,  swore  out  an  arrest  warrant 
and  a  search  warrant,  and  on  Tuesday,  with 
a  deputy  sherUf,  appellant  and  Phillips  went 
back  to  the  Walcott  home.  On  the  way  ap- 
pellant told  the  oOicer,  it  be  could  get  the 
money,  not  to  arrest  Mrs.  Waloott  Leaving 
Uiem  near  the  house,  tbe  officer  went  In,  told 
respondents  who  he  was,  the  purpose  of  his 
call,  and  that  he  would  have  to  search  tbe 
house  and  tbe  person  of  Mrs.  Waloott  Bhe 
objected  to  the  eearch  of  her  person  by  the 
officer,  and  then  the  officer  said  be  would 
have  a  neighbor  lady  searcb  her.  Me  also 
told  her  be  would  have  to  take  her  to  Port 
Orchard  before  the  Justice  of  tbe  peace,  who 
would  fix  tbe  amount  of  ball  Ixmd.  Ue  said 
she  was  excited,  and  after  talking  awhile 
about  tbe  course  of  such  cases  the  officer 
told  her  be  could  not  tell  bow  much  it  would 
cost  them;  that  he  had  known  people  to 
spend  92,000  or  $3,000  on  a  dog.  Finally 
Mrs.  Walcott  asked  if  there  wasn't  some  way 
to  settle  tbe  matter,  and  said  she  would  like 
to  see  Mr.  Wood,  l^e  officer  then  told  ber 
be  could  get  bim,  and  went  out  and  called  in 
Wood  and  Phillips.  Upon  Inquiry  appellant 
told  them  tbe  matter  could  be  settled  for 
$S50  in  money.  They  advised  him  they  had 
no  money.  Further  c<HiversatIon  resulted  in 
the  execution  and  delivery  of  tbe  note  in 
suit,  due  in  one  year  from  its  dat&  There 
was  some  talk,  also,  about  later  giving  a 
mortgage,  but  that  was  not  don&  Ai^tilant 
claimed  the  money  lost  waa  bis  own,  and  ad- 
mitted that  at  that  time  he  owed  his  employ- 
er tbs  sum  of  $450. 

It  may  be  stated  here  that  all  the  testi- 
mony ^ows  Mrs.  Walcott  was  fseUe*  and 
for  some  months  had  suffered  from  the  **flu," 
and  probably  a  relapse  of  It,  having  beoi  un* 
able,  during  her  severe  Olness.  to  procure 
prop^  care.  Bhe  and  her  htnband  were 
alarmed  for  her  health  by  the  threat  to  take 


her  to  JaO  at  ttiat  tbne  of  the  year,  and  so 
stated  to  the  omoet  and  appellant  tn  propoa- 
Ing  to  settle  the  matter.  Tbe  officer  frankly 
stated  that,  oa  the  day  he  called  to  arrest 
her.  In  his  opinion  ahe  was  a  aerlooa^  alek 
woman.  He  furtber  testified  that  when  be 
first  got  to  the  door  she  was  greatly  excited, 
so  mudi  so  that,  to  uk  bis  own  words,  **I 
kinder  Halt  as  tikontfi  I  had  the  rla^t  pax^. 
I  formed  that  ophtlon."  But  In  crosfrexam- 
lnatl(m  he  frankly  testllled: 

"No;  when  I  first  came  to  tiie  door,  and  she 
was  greatly  exdted,  I  didn't  know  that  Mr. 
Wood  had  threatened  an  arrest  Yea;  that 
wouU  have  explained  her  manntf.  X  can  see 
why  she  would  be  in  that  eonditl<ni,  and  don't 
attadi  any  Importance  to  It" 

Mrs.  Walcott  teatifled  that  at  aU  times 
whm  appellant  was  staying  at  her  house  ber 
general  rule  was  not  to  make  up  his  room 
and  bed  untn  after  supper.  It  has  been  no- 
tloed  that  she  did  not  understand  tbe  two 
men  would  take  supper  at  iuse  boose  that 
Saturday;  for  she  bad  heard  Mr.  Phillips 
say  he  intended  taking  supper  wittt  his  ftim- 
lly,  and  appelant  at  that  time  said  be  did 
not  care  where  he  took  his  supper.  Tbere  Is 
no  doubt  those  things  were  saU  at  tbe  break- 
fast table,  and  easily  account  for  ber  under- 
standing of  tbe  matter.  A|;qpeUant  says  U 
came  over  bis  mind  bis  purse  was  gone  as 
soon  as  be  stepped  on  tbe  porch  that  even- 
ing. 

"Tht  reason  I  had  a  feeling ,  when  I  stepped 
on  the  porch,  that  the  purse  was  gone  forever, 
was  tbe  way  things  were.  It  jnst  came  over  my 
mind  that  tbe  parse  was  gone.  There  was  no 
dinner  ready,  which  waa  supposed  to  be  ready 
at  5  o*clod[,  and  most  generally  when  I  had 
come  she  would  come  to  the  door,  unless  she 
was  busy.  'This  time  she  sat  In  Uie  chair.  It 
waa  just  her  attitade  and  manner.  *  *  • 
Tea;  one  of  the  reasons  I  suspected  her  wns 
the  bed  wasn't  made  up." 

He  teetifiM  ttiat,  when  be  was  to  stay  at 
her  bouse  at  nlgbt,  be  usually  got  tn  from 
e  to  8  o'clock,  and  she  said,  exc^t  on  Mon- 
days, be  usually  got  In  from  7  to  8  o'clock. 
On  this  Saturday  she  says  he  got  In  at  4, 
and  be  says  at  5,  oTdloA. 

Mr.  Phillips  testmed: 

"When  we  came  to  the  door  tbat  ni^t  and 
saw  that  the  table  had  not  been  arranged,  and 
it  didn't  look  like  a  meal  was  coming  up  on  time, 
and  her  not  having  made  up  the  bed,  tbe  Idea 
strode  me  as  radier  queer." 

Again,  after  referring  once  nunre  to  dinner 

not  being  ready,  be  said: 

"Another  thing  was  leaving  the  bed  untouch- 
ed, and  it  seemed  that  she  was  making  it  evi- 
dent she  had  not  been  in  the  room  that  day ; 
tbat  is  the  way  it  impressed  me,  that  she 
wanted  to  make  np  evidence  to  make  it  show  she 
had  not  been  In  tbe  room.** 
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Mrs.  Walcott,  notwithstanding  her  feeble 
condition,  had  on  that  Saturday  done  the 
ironing,  cleaned  her  house,  other  than  the 
bedroom,  as  usual,  gotten  two  meals,  helped 
her  hnuband  put  In  some  plumbing  on  the 
hack  porch,  attended  to  her  chickens  and 
other  small  chores  In  and  around  the  hoose, 
and  taken  a  nap  aZ  about  20  minutes.  She 
said  she  was  tired  at  the  time  ctf  th^  ar- 
rival. Because,  upon  being  qufiBOcHied  on 
two  or  three  occasions,  ahe  became  somewhat 
mixed  aa  to  whether  one  or  more  of  thoee 
things  had  oocnrred  In  the  morning  or  after- 
nooiir  and  as  to  Qie  eract  length  of  time 
taken,  or  because  in  sane  one  recitation  one 
or  mor«  of  thOM  things  was  not  mentioned 
as  constituting  her  day's  work,  appelant  un- 
dertakes to  distort  such  discrepancies  Into 
Inculpatory  acts;  and  yet  at  thn  txlal  of  ttila 
case,  which  occurred  on  the  thlrty-eeyenth 
day  after  the  note  In  suit  waa  glrm,  appe- 
lant, ripe  In  experience  azKl  keen  from  con- 
stant actire  contact  with  the  trayeling  and 
trading  public  for  10  years,  could  not  remem- 
ber, oe  at  leaat  teatuted  be  could  not  name, 
a  single  perscm,  other  than  one,  from  whom 
he  hnd.  wiOiin  a  few  days  prior  to  and  on 
the  2Bai  day  ot  January,  takm  about  97B 
worth  of  small  checks  In  aelllng  his  goods. 
He  had  teatlfled  there  waa  about  ttiat  mndi 
in  amall  checks  In  bla  parse,  and  that  h»  had 
made  no  effort  to  get  diqiUcateB,  to  hare  jtaj- 
ment  stopped  on  any  of  them,  or  even  to  as- 
certain who  the  persons  were  that  had  given 
the  diedCB. 

Ifn.  Walcott,  needless  to  aay,  positive  de- 
clared her  InnoceDce  of  the  theft,  and  with 
her  husband  tee  titled  tlmt  their  only  pur- 
pose In  signing  the  note  was  to  save  her  from 
the  threat  of  enforcement  of  the  criminal 
arrest  warrant  They  were  required  to  pay 
95  to  the  deputy  sheriff,  who  promptly  re- 
ported the  same  to  the  justice  of  the  peace 
who  Issued  the  warrant.  Often,  during  the 
last  2  years,  appellant  bad  left  money  with 
Mrs.  Walcott  for  safe-keeping  during  the  day 
as  he  went  out  to  work. 

It  will  not  do,  even  by  the  rule  of  the  bur- 
den of  proof  In  the  trial  of  dvll  actions, 
upon  su(±  a  flimsy  showins^  consisting  most- 
ly of  pure  suspicion,  to  find  this  woman 
guilty  of  so  great  a  wrong,  'llie  evidence 
preponderatee  the  other  way.  It  Is  deemed 
appropriate,  as  expressive  of  our  conclusions 
and  views  of  this  matter,  In  taking  leave  of 
this  phase  of  the  case,  to  notice  an  Incident 
that  took  place  while  the  deputy  sheriil  was 
writing  the  note  involved  in  this  suit  The 
others  present  at  that  time  were  respwdents, 
appellant,  and  ICr.  PhlUlps.  Mrs.  Walcott 
testified: 


"Q.  Explalo  just  how  yoa  came  to  take  a  hold 
ot  Mr.  Wood's  hand  and  where  you  were?  A. 
I  waa  sittiiig  right  by  Mr.  Wood  at  the  table, 
ao  near  him,  and  when  they  were  making  out  the 


note  I  said,  'Oh.  Mr.  Wood,  why  did  yon  do  this 
to  m«?  I  haven't  yoor  money.'  Will  you  let 
me  repeat  it? 

"Q;  Yes,  repeat  all  yoa  want  A.  I  said,  'Oh, 
Mr.  Wood,  you  must  know  I  was  sick  all  week.' 
He  said,  'Tes.'  I  said,  'Why  did  yon  do  this  to 
mer  I  said.  *Why  did  you  do  thia  to  me?  I 
always  thought  a  great  deal  of  yon  as  a  gentle- 
man.' He  didn't  say  nothing. 

"Q.  Did  you  touch  his  hand  at  that  time?  A. 
Tes,  sir.  I  had  my  hand  on  his,  or  inside  Iub, 
I  don't  know  whicb." 

It  is  proper  to  mention  there  is  no  sugges- 
tion or  intimation  in  this  whole  record  to  In- 
dicate that  either  Mr.  Walcott  or  Mr.  Phillips 
had  anything  to  do  with  the  loss  or  theft  or 
appellant's  purse,  If  It  was  lost  or  stolen. 

The  only  other  assignment  of  error  was  the 
denial  of  the  motion  for  a  new  trial.  An  ex- 
amination of  the  record  fails  to  Vhovr  any 
abuse  of  discretion  on  the  part  of  the  trial 
court  In  that  respect. 

Judgment  affirmed. 

HOLOOMB,   O.  J,, 
MAIM.  JJh  cimcur. 


and  JfARKKU  and 


HBNBIKSON'  v.  PACI7I0  COAST  PACK- 
ING GO.   (No.  1S316.)  - 

(Supreme  Court  of  Wadiington.   Jan.  28^ 

1920.) 

'Hum  ^sS— OdrauoT  coHwaun)  as  "bak>" 

OF  nSH,  AND  ROT  ORB  OT  XHFLOTlOeirr. 

An  agreemMit  by  wUdi  a  shipowner  agreed 

to  flsh  in  certain  waters,  and  a  packing  com- 
pany to  pnrch&se  and  take  delivery  of  all  fisb 
caught  at  prices  stipulated,  and  that,  if  the 
owner  did  not  catch  flsh  to  the  amount  of  tea 
$500  shares,  the  company  would  pay  him  the 
difference  between  that  amount  and  the  amount 
caught,  was  a  ccmtraet  of  sale,  and  not  of  em- 
ployment, and  the  guaranty  was  not  ei^rceable 
on  its  resulting  fn  higher  price  than  permitted 
by  the  Federal  I\>od  Control  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase^  First  and  Second  Series,  Sale.] 

Uitcfaell,  J.,  diasentins. 
Department  1. 

Appeal  from  Superior  Ooart  King  Oonnty ; 
J<An  U.  Balstm,  Jodge. 

Action  by  H.  A  Henrtkstm  against  the  Pa- 
cific Coast  Packii^  C<xnpany.  Judgment  for 
plaintiff,  and  defendant  appeals.  Bevers- 
ed,  with  directions  to  overrule  demurrer  to 
defendant's  affirmative  defense. 

Bogle,  Merrltt  &  Bogle,  of  Seattle,  for  ap- 
pellant. 

O.  E.  Steiner,  of  Seattle,  for  respondent 


MAIN,  J.  The  purpose  of  this  action  was 
to  recover  the  balance  claimed  to  be  due  un- 
der the  guaranty  clause  of  a  written  con- 

fpsFoT  other  casei  sea  nme  topic  ud  KBT-NUHBSR  in  aXl  Key-N^nmbaed  Digests  and  Indexes 
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tract  The  defendant  answered  the  com- 
plaint by  certain  admissions  and  denials  and 
an  affirmative  defense.  To  the  affirmative 
defense  a  demnrrer  was  Interposed  and  sua* 
talned  by  the  trial  court  The  defendant  de- 
clined to  farther  and  elected  to  stand 
upon  the  d^enae  as  pleaded.  Thereupon 
Judgment  was  altered  against  the  defendant 
aa  prayed  ftor  in  the  complaint  And  from  that 
Judgment  Oie  ai^ieal  Is  prosecuted. 

Tbe  facts  alleged  in  the  cmnplatnt  and  In 
the  afflrmatlTe  defense  thereto  will  be  sum- 
marized, 80  Car  as  necessary  to  present  the 
cmtroHing  anestUm.  The  complaint  alleged: 

That  the  respondent  was  the  owner  of  the 
gas  boat  Taholah,  a  purse  seine  fishing  Tes- 
sel,  and  was  himself  an  experienced  fisher- 
man. That  the  appellant  was  a  corpbratlon 
organized  under  the  laws  of  tlie  state  ot 
Washington.  That  on  or  about  the  6th  day  of 
June,  1918,  the  parties  entered  into  a  wrlttrai 
contract  as  follows: 

"This  agreement  entered  into  at  Seattle, 
Wssbington,  this  6th  day  of  Jan^  1018,  be* 
tween  Padfic  Coaat  PacUng  Company,  h^^* 
after  referred  to  as  Company,  and  H.  A.  Hen- 
rikson,  owner  of  the  seine  boat  Taholah,  wit- 
nesseth:  That  H.  A.  Henrikson  hereby  agrees 
to  fish  in  the  waters  of  Soatheaetem  Alaska 
for  the  Pacific  Coast  Packing  Company,  ezclu- 
sively  during  the  season  of  1918,  and  the  Pacific 
Coast  Packing  Company  hereby  agrees  to  pur- 
chase sadi  fi^  so  caught  by  H.  A.  Henilkeon 
and  the  parse  seine  boat  Taholah. 

"It  is  further  agreed  that  H,  A.  Henrikson 
■hall  fish  thronghont  the  season  of  the  ran  of 
humpbadE  salmon  in  Southeastern  Alada;  the 
Pacific  Coast  Packing  Company  agrees  to  take 
delivery  of  all  fish  so  caught  and  delivered  by 
the  purse  seine  boat  Taholah  to  the  company's 
plant  located  In  Cleveland  Passage,  paying  for 
same  at  the  rate  of  five  cents  for  cadi  and 
every  good  hnmpback  salmon,  and  the  going 
price  of  the  district  for  all  other  fish  so  caught 
and  delivered  to  the  plant  of  the  company. 

"H.  A.  Henrikson  agrees,  whenever  possible, 
to  turn  over  all  6sh  taken  by  the  sehiQ  boat 
Taholah  to  the  plant  of  the  company,  but  in 
the  event  that  be  is  uoable  to  make  delivery  to 
the  plant  before  the  fisb  might  spoil  be  is  to  be 
permitted  to  dispose  of  tiie  fish  elsewhere. 
Amount  received  by  H.  A.  Henrikson  for  fish 
so  sold  shall  apply  upon  this  agreement 

"The  Pacific  Const  Packing  Company  hereby 
agrees  that,  in  case  H.  A.  Henrikson  does  not 
catch  enough  of  the  various  kinds  of  fish  during 
the  season  of  1918  to  the  amount  of  $500.00  per 
ghnre  of , ten  shares,  they  will  pay  the  difference 
bftween  the  amount  earned  and  $500.00  per 
share  of  ten  shares. 

"The  company  agrees  to  famish  free  <^1  for 
the  operation  at  the  parse  seine  boat  Taholah 
for  the  voyage  from  Seattle  to  the  company's 
plant  and  for  the  return  voyage  to  Seattle. 
Seattle  Coast  Packing  Co.,  by  W.  S.  Clark,  Sec. 
and  Treas. 

"Accepted;  H.  A.  Henrikson,  Owner  of  Purse 
Seine  Boat  Taholah. 
"Witnessed:  H.  O,  Barney.   J.  D.  Qark." 

That  in  pursuance  of  this  agreem«it  re- 
spondent went  to  the  waters  bordering  the 


territory  .of  Alaska  with  his  fishing  vessel 
and  fished  during  the  season  of  1918,  and 
that  for  the  flsh  caught  he  received  the  sum 
of  $1,824.16.  Prayer  is  made  for  a  Judgment 
for  the  difference  between  this  sum  and  the 
sum  of  fS^OOO  mentioned  In  ttte  wflttui  ctm- 
tract  or  $3,17S.8(l 

The  afllrmatiTe  defense  alleged,  aftor  ad- 
mitting the  making  of  ttie  cmtract  set  out  In 
tin  conq;)lalnt  tliat  It  owned  and  operated  a 
salmon  canning  iflant  located  oo  Frederick 
Sound  In  the  souUieast«n  portion  of  the  ter- 
ritory of  Alaslca ;  that  th«  reqiondent  wait 
to  Alaska  during  the  seasni  at  1918^  and 
caui^t  and  dellTered  to  the  appellant  a  cer- 
tain quantity  of  salmon ;  that  on  August  10, 
1917,  the  Congress  of  the  United  States  duly 
passed,  and  thereafter  the  PresldHit  of  the 
United  States  approved,  an  act  oitltled  "An 
act  to  provide  fortber  for  the  national  seen- 
rlty  and  defmae  by  cnooungliv  the  prodwN 
tlon,  cmservlng  the  sunil7,  and  ccmtrcdlb^ 
the  diatzlbntlon  of  food  products  and  toA" 
(Act  Aug.  10^  1917,  ce.  62,  03.  40  Btat  273, 
276)  whldi  act  la  known  as  the  Federal 
Food  OoDtrol  Ai!t;  that  at  the  time  of  the 
execution  of  the  contract  upon  which  the 
respimdent^B  action  Is  based  the  act  was  In 
full  force  and  ^fect  and  has  since  this  time 
remained  In  Ance  and  ^ect ;  ttiat  In  the  act 
the  President  of  0»  United  States  was  given 
full  power  and  authority  to  carry  out  and  en- 
fbrce  the  provlsliHis  thereof  and  to  nake 
such  regulations  and  issue  sndi  orders  as 
were  essential  for  that  purpose;  that  under 
the  power  and  authority  so  vested  in  the 
Presldoit  and  laog  prior  to  the  making  of 
the  contract  between  the  parties  to  this  ac- 
tion, there  was  duly  created  a  Food  Adminis- 
tration of  the  United  States  for  the  purpose 
of  carrying  out  and  enfordng  the  provisions 
and  purposes  of  the  act;  that  prior  to  the 
making  of  the  contract  between  the  parties 
to  this  action  the  United  States  Food  Admin- 
istratlcm,  under  and  by  virtue  of  the  act  and 
with  the  approval  of  the  President,  determin- 
ed and  fixed  the  prices  of  salmon  which  the 
appellant  bad  the  right  to  pay  and  which  the 
fisherman  had  the  right  to  receive ;  that  the 
respondent  had  been  paid  for  all  the  salmon 
caught  and  delivered  to  the  appellant  the 
prices  fixed  In  pursuance  of  the  Federal  Food 
Control  Act;  and  that  the  reason  for  not 
paying  tbe  balance  claimed  to  be  due  under 
the  guaranty  dause  in  tbe  contract  was  that 
to  do  so  would  be  to  pay  more  for  the  fish  re- 
ceived than  the  prices  fixed  under  and  by  au- 
thority of  the  Food  Control  Act  It  thus  ap- 
pears that  all  the  flsh  caught  by  the  respond- 
ent during  the  season  of  1918,  and  delivered 
to  the  appellant  had  been  paid  for  at  the 
prices  fixed  by  tbe  United  States  Food  Ad- 
ministrator. 

Hie  controlling  question  is  whether  the 
guaranty  dause  In  the  contract  was  an  un- 
lawful undertaking,  as  violating  ttie  federal 
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«ct  it  it  resulted  in-paylDg  mere  for  the  flah 
than  the  prices  fixed  by  tbe  Food  Adminis- 
trator. The  resiKHidmt  claims  tliat  the  con- 
tract, properly  construed,  Is  one  of  employ- 
men^  and  therefOTe  does  not  come  within  tbe 
proyislons  of  tbe  act  Tbe  ^^tdQant  con- 
tends that  the  contract  la  one  for  tbe  sale  of 
fish,  and  that  tbe  prices  fixed  by  tbe  Federal 
Food  Administrator  are  cootroUing,  and  that 
an  agreement  to  pay  more  would  be  illegal 
and  void.  Wblcb  of  these  craitentions  is  cor- 
rect d^nds  upon  tbe  conatmction  to  be  giv- 
en to  the  contract 

It  must  be  admitted  that  In  the  contract 
there  are  certain  provisions  which  would  In- 
dicate that  it  was  one  of  employment  while 
there  are  other  provldons  that  would  show 
that  it  was  a  contract  for  tbe  sale  of  the  sal- 
mon to  be  caught  during  the  season  mention- 
ed. A  careful  consideration  of  the  contract 
leads  to  tbe  conclusion  that  Its  dominating 
characteristics  are  those  of  a  sale,  and  not  of 
employment.  Its  primary  purpose  was  for 
the  sale  to  the  appellant  of  tbe  fish  caught  by 
the  re^mndent  By  the  agreement  the  appel- 
lant was  required  to  "purchase"  the  fish 
caught  by  tbe  respondent  and  the  boat  of 
which  be  was  the  owner.  Tbe  appellant 
agreed  "to  take  delivery  of  all  fish  so 
caught"  at  its  plant  "paying  for  the  same" 
at  so  much  per  fish.  The  contract  does  not 
provide  for  paying  the  respondent  the  vessel, 
or  its  crew  for  tbe  time  spent  as  appellant's 
employes^  It  does  purport,  when  all  of  Its 
proTist<ms  are  considered,  to  be  a  contract 
for  tbe  purchase  of  fish  at  the  prices  speci- 
fied. . 

If  the  respondent  can  recover,  under  the 
guaranty  clause  in  the  contract  more  than 
tbe  prices  fixed  by  the  Federal  Food  Admin- 
lstrati(Ki,  the  law  under  which  such  prices 
were  so  fixed  would  be  nullified.  Tbe  pur- 
pose of  tbe  Food  Control  Act  as  applied  to 
the  subject-matter  of  the  contract  here  in 
controversy,  was  to  Insure  fishermen  a  rea- 
sonable price  for  tbe  fish  they  caught,  enable 
the  cannery  men  to  secure  an  adequate  sup- 
ply of  fish  for  canning  purpose  at  such  a 
reasonable  price  as  would  enable  them  to  sell 
the  same  at  a  reasonable  price  to  the  pur- 
chasing public  and  make  a  fair  profit  If  the 
act  could  he  avoided  by  contracts  such  as  tbe 
one  here  in  question,  its  provisions  would  be 
largely  defeated.  To  hold  that  this  contract 
was  one  of  employment  and  therefore  not 
subject  to  tile  regulations  of  the  Federal 
Food  Administration,  would  be  to  put  a  pre- 
mium upon  subterfuge.  While  the  Food  Oon- 
trot  Act  remains  in  force  and  effect  its  pro- 
vislons  must  be  held  controlling,  and  that 
contracts  made  In  violation  thereof  are  nnen- 
fbroeable.  Tbe  trial  court  was  in  error  in 
sustaining  the  donarrer  to  tbe  affirmative 
d^lenoe  because  the  facts  there  pleaded 
would  prevail  a  recovery. 

^nie  Judgment  will  be  reversed,  and  the 


cause  ronanded,  with  directions  to  the  supe* 
rior  court  to  overrule  the  demurrer  to  the 
afflxmatlve  defense  in  ttie  answer. 


BOLOOMB,  a  J.,  and  FARKEB 
MACKINTOSH,  JJ.,  concur. 


and 


MITCH£:LL,  J.  I  dissent  I  bave  no 
doubt  tbe  contract  was  made  in  the  best  of 
taitli.  Ajtpellant  alleges  It, is  a  domestic  cor- 
poration. Manifestly,  In  addition  to  its  pros- 
pects of  profits,  with  conuueudable  zeal  and 
catdibig  the  spirit  of  the  times,  it  determin- 
ed, even  at  some  financial  risk,  to  commence 
or  continue  operating  a  cannery  for  the  sup- 
port of  the  government's  needs  for  the  in- 
creased production  and  preparation  of  food, 
and  made  this  contract;  and  now,  after  It 
appears  to  bave  been  faithfully  performed  by 
tbe  other  party,  it  seeks  to  hide  behind  -tbe 
govenkment  and  through  a  strained  con- 
struction  of  its  contract  escape  from  the  ef- 
fects of  its  solemn  obligation. 

The  essential  and  controlling  error  in  tbe 
majority  opinion  as  to  the  purpose  of  tbe 
cwitract — whJch  adopts  the  contration  of  ap- 
pellant— lias  in  Its  conclusion:  "Its  primary 
puri^ose  was  for  the  sale  to  the  appellant  of 
the  fish  caught  by  the  respondmt"  On  the 
contrary,  tbe  contract  Is  «itltled  to  no  other 
constructtcHi  than  that  of  an  attempt  on  tbe 
part  of  the  appellant  to  make  a  dependable 
arrangement  for  a  needed  supply  of  fish,  for 
its  cannery  and  payment  to  respondent  by  ' 
the  plan  of  the  number  of  fish  caugbt  and  de- 
livered, together  with  an  assurance  against 
possible  loss  incidental  to  tbe  hazard  of  the 
undertaking.  There  can  be  no  question  but 
that,  under  the  terms  of  the  contract  If  re- 
spondent had  caught  and  delivered  to  the  ap- 
pellant such  a  number  of  fish  that  tbe  amount 
to  be  paid  respondent  bad  exceeded  $5,000 
appellant  would  bave  been  compelled,  and 
probably  pleased,  to  pay  such  excess,  with  the 
result  of  eliminating  from  the  ctHitract  any 
farther  need  for  the  assurance  of  $5,000; 
thus  demonstrating  that  the  assurance  of  $5,- 
000  was  in  no  sense  a  fixing  of  the  price  of 
the  fish,  but  intended  only  to  protect  tbe  re- 
spondent against  possible  loss,  in  ord^  to  In- 
duce him  to  undertake  the  catching  of  the 
fish  for  tbe  cannery.  If  the  theory  of  appel- 
lant is  correct  It  means  that  if  respondent's 
catch  at  regulation  prices  bad  equaled  or  ex* 
ceeded  $5,000,  tbe  contract  would  be  unas- 
sailable ;  but  If  tbe  catch  at  regulation  prices 
were  less  than  $5,000,  as  was  the  case  here, 
then  the  contract  is  wholly  Illegal,  because 
against  public  imlicy.  That  Is,  the  test  of 
tbe  validity  of  the  contract  upon  Its  being 
carried  out  is  found  in  tbe  final  result  there- 
tofore uncertain,  which  no  one  could  have 
foreseen  or  estimated  with  reasonable  cer- 
tainty. 

Assume  faithful  service  on  the  part  of  the 
respondent  through  the  wfacde  period  covered 
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by  Oie  contract  had  resolted  In  catcblng  no 
fish;  certainly  aj^llant  conid  l>e  made  to 
pay  Its  obligation  of  $6,000.  To  tbe  extent 
fish  were  caught  and  deUrered,  the  contract 
price  (subject  to  the  goTernmenfs  control) 
fixed  the  comi>en8atlon  for  tbe  serrlces.  But 
for  the  risks  Incidental  to  so  uncertain  an  In- 
terprlse  proTislon  was  made  by  the  assurance 
of  $C,000.  The  price  was  certain,  or  made  so 
by  the  goremment;  the  risk  was  uncertain. 
No  one  wishes  for  an  assurance  that  the 
specified  due  date  of  a  promissory  note  will 
arrive,  for  that  Is  certain ;  but  often  one  ex- 
acts a  guaranty  or  asBurance  that  payment 
will  be  made,  for  that  has  tbe  element  of  un- 
certainty. So  in  this  caSe  the  balance  of  the 
$6,000  sued  tor  Is  a  promise  to  pay,  having 
toT  Its  consideration  the  risk  undertaken  by 
the  promisee,  and  is  wholly  outside  of  and 
beyond  the  matter  of  the  price  to  be  paid 
for  the  fish.  Another  view  supporting  the 
claim  that  the  ctmsideration  for  the  promise 
was  the  risk  assumed  Is  that,  if  the  respond- 
etxt  bad  wholly  or  partially  failed  to  perform 
his  part  of  the  agreement  (which  Is  not  the 
case  here),  to  tiiat  same  extent  it  would  have 
afforded  a  defense  to  Uia  action  on  tlie  promr 
ise  to  pay  $5,000. 

And  again,  tlie  contract  provides  tiiat,  if 
necessary  to  prevent  spoiling,  fish  caught 
might  he  sold  to  other  parties,  in  whidi  event 
the  amounts  thus  received  should  be  applied 
aa  the  agreemmt  What  agreooent?  Surely 
not  tbe  agreenent  to  pay  for  fish  actually  de- 
livered to  appdlan^  thus  distinguishing  ap- 
pellan^B  agreement  to  at  least  divide  the 
risk,  wlifdly  Indepoident  of  its  otlier  agree- 
ment to  pay  as  the  fish  were  delivered.  If 
appelant* 8  idea  of  the  ccmtract  is  ri^t,  then 
<Kie  m^r  a  contract  providing  therefor 
would  not  be  allowed  to  pay  the  transporta- 
tion of  men  Cnun  Seattte  to  its  cannery  in 
Alaska*  and  put  ttim,  or  others  already 
Onere,  to  work  tm  its  own  fldilng  boats,  with 
the  undraistanding  that  they  would  be  paid 
the  r^rolatlcm  price  at  which  fish  \Fere  sold, 
because,  forsooth,  the  expose  incurred,  to- 
gether with  the  price  to  be  paid  for  tbe  fish, 
would  exceed  the  price  fixed  by  the  govern- 
ment, and  therefore  the  contract  would  be 
void ;  or,  as  pertinently  remarked  In  the  ar- 
gument of  the  case,  it  is  difficult  to  under- 
stand why  the  cost  of  oil  furnished  by  appel- 
lant for  the  apentloQ  ot  the  flshhig  boat 
from  Seattle  to  the  company's  plant  and  re- 
turn, according  to  the  provisions  of  the  last 
section  of  the  contract,  was  not  taken  out  of 
tbe  amiount  due  according  to  tbe  number  of 
fish  appellant  did  receive. 

In  the  fifth  section  the  contract  provides 
that  if  respondent  does  not  catch  enough  fish 
to  earn  $5,000,  appellant  will  pay  tbe  differ- 
ence; that  Is,  If  respondent's  earnings  by  the 
plan  of  paying  so  miich  per  flsh  should  be 
less  than  $5,000,  then  to  compensate  him  for 


his  loss  appellant  agreed,  as  an  incident  to 
the  risks  of  its  own  cannery  business,  devot- 
ed to  the  pursuit  of  profit  as  well  as  tbe 
needs  of  the  government,  to  pay  the  differ- 
ence. That  is  the  matured  promise  this  suit 
is  brought  to  enforce,  and  In  my  (qtlnion  It 
is  a  perfecUy  lawful  and  oiforceabla  obliga- 


WAIXKB  et  aL  T.  CAIJ^ENDAB  et  ol. 

(No.  ueaa) 

(Suprone  Court  of  Wadiington.  Jan.  19, 19S0.) 

L  Afpkai,  ahd  ebbob  «»827@)— Ov  bevzew 
or  juDbmifT  or  noKsuir,  xvidxrce  to  bb 

OOnSIDBBBD  .Xir  UOHT  XOST  UTOBABUE  TO 

PLAZHTinr. 
In  reviewing  a  judgment  of  nongidt.  the 
appellate  court  most  conaider  the  evidence  in 
the  light  most  favorable  to  plaintiff. 

2.  FSAUD  «=3G1(3)— MlSfflATKlCBNTS  A8  TO  LO- 
OATIOIf  OF  LAND  NOT  UBBB  BXrOBSSIOHB  O* 
OFIHZOn  WABBAHTXXe  vonsuiT. 

In  an  actiim  by  plaintUh,  who  traded  their 
land  for  other  land,  brought  against  their  gran- 
ton  and  the  real  estate  agent  who  negotiated 
the  trade,  h^d  that  atatsmenta  by  the  agents 
when  showing  the  land  which  platntiffa  were 
to  receive,  that  it  was  owned  by  the  grantors 
who  had  no  title  and  deeded  another  tract,  could 
not  as  a  matter  of  law  be  deemed  mere  expres- 
sions of  opinicn  on  whldt  plaintiff  bad  no  right 
to  rely,  though  tibe  agent  hod  never  before  seen 
the  land. 

3.  Pbzncipal  and  agent  ^9l23(l)  —  Bvz- 

DENOE  or  AOBNOT  INSUFBTdEnT. 
In  an  action  by  plaintiffs,  who  exchanged 
their  lands  for  other  lands,  brought  against  their 
grantors  and  tbe  real  estate  man  negotiating 
the  trade,  evidence  held  insufficient  to  show  that 
plaintiffs*  grantors  made  the  real  estate  man 
their  agent  for  pointing  out  their  land. 

4.  PbIHCXPAI,  AND  AGENT  «=9l22(l)— AGBNCT 
CANNOT  BB  PROVEN  BT  EVIDENCE  Or  AGENT'S 
DBCIJ^.RATION. 

"PlaintiSs  cannot  prove  the  agency  of  a  real 
estate  man  to  point  out  defendant's  lands  by 
evidence  of  the  agent's  statements  as- to  his  au- 
thority. 

Department  2. 

Appeal  from  Superlcnr  Court,  K\ng  Coun- 
ty ;  Mitchell  GlUlam,  Judge. 

Action  by  Hugh  F.  Walker  and  Anna  I>. 
Walker  against  M.  B.  Callendar  and  wife 
and  n.  B.  Adams.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal,  Affirmed  as  to  defend- 
ants Callendar,  and  reversed  aa  to  defend- 
ant Adams. 

Poe  &  Falkner,  of  Seattle,  and  Chos.  R. 
Lewis,  of  Kent,  for  appellants. 

Peters  ft  Pow^l,  of  Seattle,  for  respond- 
ents. 


>For  otbcr  eases  see  ume  toplo  and  KET-NUHBER  In  all  Ker-NumlMnd  Dlgaata  and  ladszes 
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BRIDGES,  J.  In  December,  1917,  the  ap- 
pellants. Walker  and  wife,  were  the  own- 
ers of  a  40-acre  tract  of  farm  land  located  In 
King  coonty  near  the  town  of  Enumctaw, 
and  the  respondents  GalloidaT  and  wife 
were  the  owners  of  a  tract  of  iogged-off  land 
located  In  Mason  county,  containing  approx- 
imately 240  acres.  During  that  month  Cal- 
lendar  and  Walker  made  a  trade  and  ex- 
changed deeds.  As  a  part  of  the  trade,  Gal- 
Icndar  assomed  and  agreed  to  pay  a  mort- 
gage which  was  on  the  Walker  land,  and  in 
addition  thereto  to  pay  a  bonus  of  some 
$300.  The  respondent  H.  B.  Adams  was  a 
real  estate  agent  In  Seattle,  and  negotiated 
this  deal.  The  appellants  charge  that  be- 
fore the  deal  was  c<msummated  Adams  who, 
they  allege^  was  Callendar's  agent,  took 
Walker  to  Mason  county  for  the  purpose  of 
showing  him  the  Oallendar  land,  and  while 
there  showed  blm  certain  land  which  Adams 
represented  Mras  the  Callendar  land,  and  that 
Walker  rdled  nptm  such  representaticms ; 
that,  as  a  matter  of  fact,  the  land  shown 
him  was  not  the  land  owned  by  the  Callen- 
dars,  and  was  not  the  land  BUbsequaitly 
deeded  by  Callendar  to  htm ;  that  the  land 
actually  deeded  was  of  very  much  less  ralue 
than  that  which  was  pointed  out  as  the  land 
to  be  deeded;  and  that  the  appellants  have 
been  therein  damaged.  At  the  dose  of  plaln- 
tlfftf  case,  the  court  granted  a  nonsuit  and 
thereafter  entered  Judgment  dismissing  ttke 
action,  and  It  Is  from  this  jadgment  the  ap- 
peal Is  taken. 

There  are  two  principal  qnestlona  InToWed 
In  this  case:  00  ZMd  Adams  so  p(dnt  out  the 
Uason  coon^  land  as  to  authorize  the  ap* 
pdlants  to  iQmn  Us  representations  that 
It  was  the  land  owned  by  the  CMUtendars; 
and  ^  if  ttie  abore  question  be  answered 
favorably  to  Qie  appellants,  then  was  Adams 
the  agent  <tf  13ie  OalloidaiB  tor  the  purpose 
of  tAowlng  llielr  land  to  the  appellants. 

Tbs  additional  facts  are  as  follows:  Oal- 
lendar testifled  that,  B<»ne  time  prior  to  the 
trade  InvolTed  in  this  action,  the  ai^lants 
listed  their  ftirm  with  Adams  for  sale;  that 
Adams  spoke  to  him  about  the  land  and  ask- 
ed him  If  he  would  not  buy  or  trade  for  It 
Callendar  told  Um  he  had  240  acres  of  log^ 
ged-off  land  In  Hastm  county  which  he  might 
trade  for  the  fitrm,  and  suggested  that 
Walker  go  and  see  the  land  and  make  him 
0!^nendar)  a  proposition.  Some  time  there- 
after, Adams  returned  to  Callendar  and  In- 
fornted  him  that  Walker  was  willing  to  go 
and  look  at  the  Mason  county  land.  At  that 
time  Callendar  gave  Adams  a  tax  receipt 
■bowing  the  description  of  this  land.  Some 
days  after  this  conversation,  Adams  told 
Oallendar  that  Walker  bad  heen  to  look  at 
Qie  Mason  county  land,  and  that  he  would 
make  a-  trade,  providing  Callendar  would  as- 
mme  the  Indebtedness  on  the  Walker  farm 
aod  pay  $600  besides.  Callendar  refused  to 
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pay  $600,  but  finally  agreed  to  pay  a  bonus 
of  $aS0.  Thereafter  some  change  was  made 
whereby  the  bonus  was  made  a  little  larger 
and  Callendar  agreed  to  pay  a  part  of 
Adams'  commission.  Walker,  on  behalf  of 
the  appellants,  testified  that,  just  before  he 
and  Adams  went  to  look  at  the  Callendar 
land,  Adams  told,  him  that  he  had  had  a 
talk  with  Callendar  and  that  the  latter  had 
told  him  that  he  could  not  go  to  the  land, 
bat  that  Adams  should  take  Walker  and 
show  him  the  prt^rty;  that  next  day  he 
and  Adams  went  to  Mason  county  for  Qie 
purpose  of  looking  at  the  land.  Adams 
agreed  to  pay  Walker's  expenses  to  Shelton 
If  the  deal  were  made.  When  they  reached 
Shelton,  Adams  hired  an  automobile,  with 
driver,  to  take  them  to  the  land.  He  gave  a 
descTiptl(m  of  the  land  to  the  driver,  who 
was  fairly  well  aognainted  with  the  different 
sections  of  land  In  that  neighborhood.  Adams 
told  the  driver  that  the  land  had  a  shack  on 
it  and  a  small  amount  of  dearing.  After 
driving  for  some  distance,  the  automobile  was 
stopped,  and  the  driver  stated  that,  so  far 
as  he  could  tell,  th^  were  on  the  land  mea- 
tioned  by  Adams;  that  after  Adams  had 
looked  around  a  little  he  said  to  Walker:, 
"Well,  I  am  satisfied  this  is  tiie  property. 
This  is  the  pR>perty  all  right."  They  then 
walked  over  a  considerable  portion  of  the 
property,  and  Walker  conduded  there  were 
sMue  4,000,000  feet  of  good  tlmt>er  and  that 
tike  vaSl  was  goo^.  Walker  fnrOier  testified 
that  Ihoe  were  on  the  land  two  small 
shacks,  a  considerable  clearing,  and  a  stump 
puller;  tha^  after  the  parties  had  gone 
back  to  Seattie;  he  again  qnesttmed  Adams 
as  to  whether  or  not  he  was  sure  they  had 
beoi  the  Callendar  land,  and  was  assur- 
ed Adama  that  th^  had  Jbeen.  On  the 
trip  to  see  the  land,  Adama  told  Walker  'that 
•he  had  never  btfore  seat  tb»  property,  and 
Walker  understood  that  Adams  wanted  to 
get  some  one  to  point  It  oat  to  him.  Walker 
undentood  from  Adams  that  Callraidar  had 
never  seen  bis  land.  While  they  were  on  ttte 
lai^,  Adams  pointed  out  to  Walker  what  he 
daliited  to  be  the  various  lines  of  the  Cal- 
lendar land.  It  appears  tbat  before  they 
went  <xi  the  land  Adams  had  given  Walker 
to  understand  that  there  was  a  small  shack 
on  the  land  and  some  dearlng  and  that  a 
part  of  it  was  logged  ott,  and  that  there  was 
probably  some  timber  left  on  it.  Adams 
told  him  that  he  knew  they  were  looking  at 
the  Callendar  land  because  he  recognized  It 
from  the  description  which  Callendar  had 
given  him.  It  further  appears  that  there 
was  no  shack  on  the  land  actually  owned  by 
Callendar.  Walker  farther  testified  that 
there  was  an  agreement  whereby  he  (Walk- 
er) was  to  pay  one-half  of  Adams'  commis- 
sion, and  he  understood  Callendar  was  to 
pay  the  remainder. 
[It  SI  In  determining  whether  flie  nonsuit 
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was  properly  granted,  this  court,  must  look 
at  appellants'  testimony  In  that  Ugbt  which 
Is  moat  favorable  to  them.  The  respondents 
Contend  that,  even  under  this  rule,  it  must 
be  held  that  appellant  H.  F.  Walker  had  as 
much  knowledge  concerning  the  Callendar 
land  as  Adams  had;  that  he  could  as  well 
as  the  latter  locate  the  land,  and  he  knew 
tluit  Adams  could  not  and  did  not  pretend  to 
locate  the  land  with  any  degree  of  accuracy ; 
and  that,  consequently,  any  expressions  of 
Adams  to  Walker  to  the  effect  that  the  lat- 
ter had  been  shown  the  land  owned  by  Cal- 
lendar were  nothing  more  than  expressions 
of  opinion  upon  which  the  a[>pellant8  had  no 
right  to  rely.  We  cannot  follow  re^qpondents 
In  this  regard.  There  Is,  at  least,  some  tes- 
timony which  tends  to  show  that  Adams 
claimed  to  have  such  a  description  and 
knowledge  of  the  land  as  would  enable  him 
to  identify  it  and  that  he  led  Walker  to  be- 
lieve that  he  could  accurately  point  it  oaL 
We  cannot  therefore  hold,  as  a  matter  of 
law,  that  Adams'  assertions  were  merely  ex- 
pressions of  opinions  or  that  Walker  was  not 
entitled  to  rely  on  them.  They  were  asser- 
tions of  fact  about  which  Adams  claimed  to 
hare  information  of  which  Walker  was  Ig- 
norant. In  the  case  of  Grant  t.  Huschke, 
74  Wash.  257,  133  Pac.  417,  this  court  stat^ 
ed  the  mle  as  follows: 

"Bepresentationa,  as  of  Us  own  knowledge, 
of  material  and  Indneinf  facts  sasceptlbie  of 
knowledge,  made  by  a  vendor  in  Ignorance  of 
the  facts,  but  with  the  knowledge  that  the  ven- 
dee is  relying  upon  the  representations  as  true 
and  under  ctrcumBtances  reasonably  excusing 
the  vendee  from  investigating  for  himself,  are 
actionable  on  the  part  of  a  vendee  so  relying 
to  hia  injury." 

Again,  in  tbe  case  of  Lawson  v.  Vernon, 
38  Wash.  422,  80  Pac.  669,  107  Am.  St.  Bep. 
■   880,  this  court  said: 

"The  prevaDing  doctrine  is  that,  if  a  person 
states  aa  true,  as  of  hla  own  knowledge,  mate- 
rial facts  susceptible  of  knoWledge,  to  one  who 
relies  and  acts  thereon  to  his  injury,  he  cannot 
defeat  recovery  by  showing  that  he  did  not 
know  that  his  representations  were  false,  or 
that  he  believed  them  to  be  true.  The  falsity 
and  fraud  consists  In  representing  that  to  be 
true  which  he  did  not  know  to  be  true." 

In  the  case  of  Bradford  v.  Adams,  73 
Wash.  17, 131  Pac.  4^,  this  court  said: 

"From  numerous  decisions  of  this  court,  it 
has  become  the  settled  doctrine  that  the  ven- 
dor, when  he  undertakes  to  point  out  lands  or 
boundaries  to  a  purchaser,  must  do  so  correct- 
ly. He  has  no  right  to  make  a  mistake  except 
under  penalty  of  having  the  contract  rescinded 
or  responding  in  damages." 

Kespondents,  however,  cite  and  greatly  re- 
ly upon  the  ease  of.  Stewart  v.  Larkin,  74 
Wash.  681,  134  Pac.  186,  L.  B.  A.  1816B,  1060. 
w«  think,  however,  that  the  law  of  that  case 


is  Inapplicable  to  the  facta  of  tiie  ease  at 
bar.  There  it  was  sought  to  rescind  and  re- 
cover the  purchase  price  on  the  ground  that 
the  landowner,  in  order  to  induce  the  pur- 
chaser to  buy,  falsely  represented  that  th« 
land  would  be  Irrigable  by  means  of  a  canal 
or  ditch  as  part  of  a  certain  irrigation  proj- 
ect. None  of  the  parties  in  that  case  knew 
anything  about  the  proposed  ditch  except  by 
hearsay.  The  landowner  did  not  pretend  Ut 
hay^  any  control  over  the  location  of  the 
ditch,  and  the  purchaser  knew  as  much  as 
the  landowner  about  these  matters.  The 
fundamental  difference  between  that  case 
and  this  seems  to  us  at  once  manifest  It 
is  that  the  parties  in  that  case  were  on  an 
equality,  while  here  they  were  not 

[S,  4]  The  conclusion  to  which  we  have 
come  will  require  a  reversal  of  the  case  as 
to  respondent  Adams,  and  also  as  to  re- 
spondents Callendar  and  wife  unless  the  tes- 
mony  falls  to  show  that  Adams*  was  author- 
ized to,  and  did,  represent  Callendar  and 
wife  as  th^  agent  in  pointing  oat  to  ap- 
pellant H.  F.  Walker  the  land  In  question. 
The  testimony  tends  to  show  that  Callendar 
liad  made  Adams  his  agent  for  the  purpose 
of  making  the  trade  In  question;  that  he 
had  given  Adams  a  tax  receipt  showing  a 
description  of  the  land;  whether  tlie  tax  re- 
ceipt was  given  by  Callendar  on  his  own  ini- 
tiative or  at  the  request  of  Adams,  the  rec- 
ord falls  to  disclose;  that  Oallendar  bad 
told  Adams  that  Walker  had  best  id  see  the 
land  and  make  a  proposition;  Uiat  Callen- 
dar had  agreed  to  pay  Adams  a  part  of  the 
cfHnmlBSl<m  for  maUng  the  trade;  that  the 
two  reBpondents  had  bad  conaideraUe  other 
tmslnesB  between  themselves;  that  Adams 
had  told  Walker  that  CaUendar  had  told  blm 
(AdamiO  to  ahow  Walker  the  land  and  had 
given  him  (Adams)  a  somewhat  particular 
description  of  the  land  whereby  the  same 
could  Iw  identiOed.  This  Is  all  the  ^timony 
tending  to  show  the  agency.  It  la  InsnfB- 
dent  TbB  fact  that  Callmdar  made  Adkms 
bis  agent  to  make  the  trade  and  gave  him  a 
tax  receipt  showing  the  legal  description  of 
the  land,  and  that  Callendar  and  Adams  had 
considerable  other  business  together,  but  en- 
tirely distinct  from  this  deal,  would  not 
make  Adams  Callendar'a  agent  to  ahow 
Walker  the  Haa<m  county  land.  He  was  the 
agent  only  for  the  purpose  of  making  the 
trade.  Walker's  testimony  to  the  effect  that 
Adams  had  told  him  that  Callendar  had  au- 
thorized him  (Adams)  to  show  the  land,  and 
that  Callendar  had  given  him  (Adams)  de- 
scriptions whereby  the  land  could  be  Identl- 
Ged,  will  not  aid  appellant.  While  that  tes* 
timony  may  have  been  admissible  as  against 
Adams,  it  was  not  admissible  as  against  Cal- 
lendar. Agency  cannot  be  proved  In  that 
way.  This  exact  question  was  decided  by 
this  court  In  the  case  of  Wood  worth  v. 
School  District,  02  Wash.  466,  UB  Pac  787. 
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In  that  case  one  of  tbe  officers  of  tbe  school  i 
district,  orer  objectlras,  wm  permitted  to 
testl^  to  certain  declaratlcms  made  to  him 
by  one  Janeson,  agrat  for  the  plalntKT,  to 
the  effect  that  he  was  authorized  to  receive 
&Dd  receipt  for  moneys  on  behalf  of  the 
lilalntUC,  his  principal.  Judge  Main,  speak- 
ing for  the  court,  said: 

"In  other  words,  the  declarations  of  JasKon 
as  to  tiie  scope  of  his  power  and  authority  were 
received.  This  was  error.  Neither  the  fact  of 
agency,  nor  the  scope  of  the  agent's  authority, 
can  be  established  by  declarations  of  the  alleg<- 
pd  agent  in  the  abseDce  of  the  principal.  The 
fact  that  the  agency  may  be  admitted  for  one 
purpose  does  not  make  the  admissions  and  dec- 
larations of  the  agent  wliicb  are  not  known  to 
or  acquiesced  in  by  the  principal  admissible  for 
the  puritose  of  estaUidiing  the  scope  or  extent 
oE  his  antborltj." 

Many  authorities  are  cited  in  that  opinion 
in  support  of  the  views  of  the  court 

In  the  ease  ot  Oregory  t.  Loose,  19  Wash. 
S99,  54  Pac.  33,  the  court  said: 

"It  was  also  error,  we  think,  to  permit  cei^ 
tain  witnesses  to  testify  as  to  what  this  sup- 
posed agent  UM  them  that  appellant  said  or 
bad  comdnded  to  do,  with  respect  to  this  log- 
png  road.  This  was  clearly  hearsay  testimony, 
and  hence  not  admissible.  Nor  were  the  acts 
and  declarations  of  Mathews  eompetrat  evi- 
dence in  proof  of  agency." 

We  ther^ore  conclude  that  there  was  no 
proof  that  Adams  was  Callendar's  agent  for 
the  purpose  of  showing  Walker  these  lands, 
and  that  Callendar  was  not  responsible  for 
any  false  misrepresentation  made  by  Adams 
concerning  the  land. 

The  Judgment  is  affirmed  as  to  tbe  re- 
^ndents  Oallendar  and  vUe,  and  reversed 
as  to  respondent  Ada^ns. 

HOLOOMB,  a  J.,  and  ffULIiBKTON. 
MOUNT,  and  MACKINTOSH,  JJ^  concur. 


SAMPUSS  et  aL  v.  KBBGAN  et  nx. 
(No.  1548&} 

(Supreme  Court  of  Washington.  Jan.  19, 1920.) 

1.  BOVHSAHIBB  «»ST(3)  —  BvinXNCB  HKLD 
TO  8DW1CWWTLT  BSTABLISH  BOUNDABT. 

Testimony  that  house  was  built  four  feet 
fron  fence  line  and  other  evidence  h^d  suffi- 
deut  to  sna^in  finding  that  present  fence  was 
on  line  of  original  boundary  fence. 

2.  Appeal  Ann  ebbob  4=91046(1)  —  UNDtrr: 

WEfOBT  TO  TnSW  OW  PBEUIBE8  BT  COUBT 
JtOT  FBETUPTCZAl.. 

Complaint  cannot  be  made  that  the  trial 
judge  erred  in  treating  information,  acquired 
by  him  upon  a  view  of  the  premises  and  disput- 
ed boaadary  line,  as  evidence  independent  of 


r.  EEBGAir  883 

P.) 

the  testimony  on  the  trial  to  a  greater  extent 
than  he  was  warranted  in  doing,  where  the  evi- 
dence upon  the  trial  cMopels  the  conclusion  that 
it  clearly  preponderates  in  support  ot  tbe  court's 
finding  independent  the  judge's  view  ot  the 
premises. 

3.  BouNDABiES  <9=>28 — Statute  belatino  to 

UNCEBTA3N  BOUHDABT  IKAFPUCABLE  VHEBB 
I.AND  BBLD  ADVU8KLT  FOB  TWEHTT-nVS 
TEABS. 

Bern.  Code  WW,  U  947-948,  relating  to 
the  restoration  of  lost  or  ancertain  boundaries, 
would  not  require  the  restoratioD  of  an  uncer- 
tain boundary  by  reason  of  the  fact  that  per- 
sons owning  an  midivided  one-half  interest  in 
a  more  or  less  irregular  piece  of  property  di- 
vided the  property  _and  marked  on  the  ground 
what  they  took  to  'be  the  boundary,  where  one 
of  BQch  owners  and  his  sncoessors  in  interest 
claimed  op  to  sach  boundary,  which  was  marked 
by  a  fwce  fOT  man  then  25  yearst 

4.  BouNDABiEs  «s>43  —  SvDQitsm  snoi- 

CXENTLT  DEFIKITE. 

A  judgment  in  a  boundary  dlspnte,  '*It  is 
therefore  ordered,  adjudged,  and  decreed  by  tiie 
court  that  a  fence  running  east  and  west  practi- 
cally parallel  with  and  four  feet  north  of  the 
basement'wall  of  defendant's  bouse,"  etc..  Meld 
sofflciently  definite,  the  decree  clearly  meaning 
that  tbe  prcHierty  line  runs  east  'and  west  and  is 
four  feet  north  of  the  most  northerly  point  of 
the  north  line  of  the  basement  wall  <^  defend- 
ant's house. 

-  Department  1. 

Appeal  ftom  Snpslor  Court.  King  Gbonty; 
3.  T.  Bmiald,  Judge. 

Action  t)7  Elvira  B.  Samples  and  others 
against  Frank  Kergan  and  wife.  Judg- 
moit  for  d^ndants,  and  idaintiflB  appeal. 
Affirmed. 

Charles  BL  Ooogleton,  oC  Seattie^  fOT  ap- 
pellants. 

Chas.  M.  Fonts  and  B.  W.  Baymond, 
both  of  SeatUe,  for  respMidents. 

PARKER,  J.  The  plaintiff,  Elvira  B. 
Samples,  and  others,  as  executrlces-  and  ex- 
ecutors of  tbe  last  will  and  testament  of 
Daniel  Samples,  deceased,  and  In  their  own 
right,  cranmenced  this  action  in  the  superior 
court  for  King  county,  seeking  recovery  of 
and  the  quieting  of  title  In  themselvea  to  a 
strip  of  land,  about  two  feet  wide,  lying 
along  the  southern  boundary  line  of  Samples' 
addition  to  the  city  of  Seattle,  as  against  the 
claims  of  tbe  defendants,  Kergan  and  wife. 
Trial  upon  the  merits  in  the  superior  court 
sitting  without  a  Jury  resulted  In  findings  and 
Judgment  denying  to  tbe  plalntUTs  the  relief 
prayed  for,  and  quieting  title  to  the  strip  of 
land  in  controversy  in  the  defendants.  From 
this  disposition  of  the  cause,  the  i^aintiffs 
have  appealed  to  this  court. 

On  June  3, 1893,  James  Galloway  and  Alice 
Galloway  were  the  owners  each  of  an  undi- 
vided one-half  interest  in  a  tract  of  land  con- 
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BisOng  of  approximately  five  acres,  being 
nearly,  but  not  qolt^  rectangular  In  form, 
bordering  upon  the  easterly  shore  of  Lake 
Union,  in  Seattle.  On  that  day  they  divided 
Che  land  between  themseLves,  James  Oallo- 
way  taking  the  south  half  and  Alice  Galloway 
taking  the  nor  th  hal^  each  executing  and  de- 
livering to  the  other  a  deed  of  ccoiveyancc 
accordingly,  wherein  the  portion  taken 
each  was  so  described.  Immediately  upon 
the  making  of  these  mutual  conveyances  they 
built  a  substantial  pi(Aet  feuce  upon  an  east 
and  west  line,  which  they  then  agreed  to  be 
the  correct  ^vidlng  line  between  their  re- 
spective halves  of  the  land.  Ever  since  that 
time  James  Galloway  and  his  successors  In 
Inter^t,  of  vrhom  respondents  are  the  last, 
have  been  In  the  open,  visible,  and  exclusive 
possession,  adverse  to  all  the  world,  of  all 
of  the  land  here  In  controversy  lying  sooth  of 
the  line  of  the  fence  built  by  the  Galloways 
to  establish  the  dividing  line  upon  the  ground 
betwe^  th^r  respective  tracts.  It  may  be 
Qyit  in  the  building  of  the  fence  the  Galloways 
Aid  not  succeed  in  placing  It  upon  an  east  and 
west  line  so  as  to  divide  the  land  Into  two 
equal  halves  with  exactness,  but,  if  not,  the 
want  of  exactness  in  that  respect,  It  would 
seem,  can  be  accounted  for  by  their  seeming 
attempt  to  mark  the  division  upon  the  ground 
without  having  an  exact  survey  made  thereof 
by  a  surveyor;  and  since  the  tract  so  divid- 
ed was  not  an  exact  rectan^e  In  form,  but 
had  a  broken  line  on  the  west  boundary  al<mg 
the  lake  shore,  It  Is  at  once  apparent  that  the 
dividing  of  the  tract  upon  the  ground  Into 
nortli  and, south  halves  with  exactness  would 
be  a  proUem  hardly  capable  of  solution  with- 
out an  exact  survey.  However,  it  is  apparoit 
that  the  fence  so  built  by  the  Galloways  to 
mark  the  dividing  line  between  their  respec- 
tive tracts  was,  In  any  event,  along  its  whole 
course,  within  approdmately  two  feet  of  the 
exact  theoretical  dividing  line  between  the 
two  halves,  and  as  between  themselves  be- 
came the  established  dividing  line  between 
thrfr  respective  halves.  Whether  or  not  such 
established  dividing  line,  its  establi^ment  not 
b^g  a  matter  of  record,  continued  to  be 
binding  upon  their  successors  in  Interest  it 
may  be  here  conceded  would  depend  upon  the 
continual  recogultlcni  of  it  and  possession 
by  them  accordingly.  It  is,  however,  all  but 
conclusively  proven  In  this  case,  indeed  It 
■eems  to  be  conceded  upon  both  sides,  that 
possession  on  the  part  of  James  Galloway 
and  all  his  successors  in  Interest;  including 
reqiondentB,  of  all  land  here  In  controversy 
lying  south  of  the  line  upon  which  the  fence 
was  constructed  has  been  continuous,  open, 
visible,  and  adverse  to  all  the  world,  at  all 
times  since  the  oonstructlcm  of  the  tmoo,  so 
that,  when  It  Is  determined  as  a  matter  of 
fact  ytiiere  the  line  of  that  fence  was  and 
is  upon  the  ground,  such  determination  be- 
comes decisive  of  this  case  In  so  far  as  the 
merits  arc  concerned.    There  is  at  preset 


a  fence  along  or  near  the  line  in  controversy, 
which  is  claimed  by  appellants  to  be  a  wholly 
dlfterent  fence  from  the  one  ccmstructed  by 
the  Galloways.  Appellants  claim  that  tliis 
fence  was  ofmstructed  by  their  predecessor  in 
Interest  several  years  ago  on  a  line  some  two 
feet  north  of  the  line  of  the  original  Gallo- 
way fence,  which  they  claim  was  then  stUI 
there,  but  In  such  a  dilapidated  c(Hidltion  tliat 
it  was  more  practicable  to  build  a  new  fence 
than  to  repair  the  old  one.  This  new  fence, 
as  appellants  claim,  was  built  by  one  of  their 
predecessors  in  interest  without  any  idea  of 
its  being  upon  the  boundary  line  ol  their  prop- 
erty, or  upon  the  line  of  tba  original  Gallo- 
way fence,  but  only  as  a  temporary  fence  to 
inclose  their  pasture  lot  Appellants  also 
claim  that  the  r^ains  of  the  original  Gallo- 
way fence  were,  several  years  ago,  entirely- 
removed.  It  Is  plain  that  the  presMit  posses- 
sion of  respondents  and  their  predecessors 
in  Interest  has  been  up  to  the  present  fence 
at  ail  times  since  It  was  cwstructed  as  claim- 
ed by  appellants,  whether  that  fence  be  In 
fact  a  new  one,  located  north  of  the  line  of  the 
original  Galloway  fence,  or  merely  a  re- 
ccmstroctlon  or  repair  of  the  <A<t  Galloway 
fence  upon  the  line  of  Its  original  location. 
Respondents  claim  that  the  present  fence  Is 
the  original  Galloway  fmce,  repaired  or  re- 
constructed upon  the  line  of  its  original  io- 
caticm,  and  that  their  pre8»it  poesession  of 
all  the  land  here  in  controversy  south  of  It  is 
simply  a  oondnuati<m  of  tiie  possession  of 
their  predecessors  in  Interest  In  April,  1818, 
appellants  caused  to  be  surveyed  and  platted 
into  lots  and  blocks  what  th^  claim  to  be 
tile  land  acquired  by  them  by  mesne  convey- 
ances from  Alice  Galloway  as  the  north  half 
of  the  tract  originally  owned  by  the  Gallo- 
ways, and  an  exact  survey  of  whic^  as 
claimed  by  them,  shows  their  Un»  to  be  some 
two  feet  south  at  the  presoit  fence,  which 
line,  they  Claim,  is  the  one  upaa  which  the 
ori^al  Galloway  fence  was  idaced,  and.  np 
to  which  the  possesslcm  of  rec^Kwdeuts  and 
their  predecessors  in  interest  extended,  and 
DO  farther.  It  Is  the  south  line  of  ttils  sur- 
vey and  plat,  known  as  Samples'  addition, 
that  aM)eUants  seek  to  have  established  as 
the  line  dividing  the  north  and  south  halves 
of  the  original  Galloway  tract  as  divided  by 
the  Galloways  In  the  year  1898.  We  bave 
thus  rested,  at  what  may  seem  unnecessary 
length  In  view  of  oor  conclusion,  the  facts 
leading  up  to  this  controversy,  to  the  end  that 
It  may  be  made  plain  that  the  ultimate  qnes- 
tlon  determinative  of  the  rights  of  the  par- 
ties is  simply  the  questi<»  of  fact  as  to  where 
the  line  of  the  original  Galloway  fwce  was 
located  upon  the  ground,  which  is  also  the 
line  up  to  which  respondente  and  their  pred- 
ecessors in  Interest  have  maintained  their 
poesession  at  all  times  during  the  past  29 
years. 

[1]  The  trial  court  toond,  in  substance, 
that  the  present  fienc^  whether  it  be  a  rec<»i- 
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Btnictioii  or  repair  of  the  original  Galloway 
fence,  is  In  fact  upon  the  line  of  the  original 
location  of  that  fence.  The  evidence  is  not 
free  from  oMifllct  upon  this  qnestlon,  but  a 
careful  reading  of  all  the  evidence  c<m- 
Tliices  us  tha.t  It  clearly  preponderates  in 
support  of  aacfa  finding.  Some  9  or  10  years 
(me  of  the  predecessors  in  interest  ot 
respondrats  built  a  substantial  dwelling 
boose  upon  tbe  land  now  owned  by  respond- 
ents. This  bouse  has  a  basement,  with  walls 
of  solid  concrete  of  a  very  permanent  char- 
acter, the  north  wall  of  which,  as  we  think 
tbe  evidence  shows.  Is  four  feet  south  of  the 
line  of  the  original  Galloway  fence,  which 
fence  at  the  time  of  the  construction  of  the 
house  and  basement  was  In  existence  and 
upon  the  line  of  its  original  location.  The 
north  wall  of  this  basement,  we  think  the  evl- 
deuce  clearly  preponderates  In  showing,  was 
located  four  feet  south  of  Uie  line  of  the  Gal- 
loway fence  In  accordance  with  actual  meas- 
arements  then  made  on  the  groimd.  With- 
out reviewing  the  evidence  further,  we  think 
It  sufficient  to  8a>'  that  we  think  the  conclu- 
Aoa  cannot  be  escaped  in  the  light  of  this 
record  that  the  original  Galloway  fence  line 
wag  and  is  four  feet  north  of  the  north  wall 
of  the  basement  of  respondent's  house. 

[2]  Contention  is  made  that  the  trial  judge 
erred  in  treating  Information,  acquired  by  him 
upon  hia  view  of  the  prendses  and  the  disputed 
line,  as  evidence,  Indeftendmt  of  the  testimony 
beard  by  him  upon,  the  trial,  to  a  grater  ex- 
tent than  he  was  warranted  in  doing.  We 
dilnk  be  was  not  so  unduly  InQuenced  in  view 
at  the  testimony  and  other  evidence  given  at 
the  trial,  and  that  he  regarded  such  Informa- 
tion in  no  different  light  In  connection  wltli 
the  evidence  admitted  on  tbe  trial,  than  he 
vaa  warranted  in  doing,  under  onr  dedsions 
In  Seattle  &  Montana  R.  Co.  v.  Roedor,  30 
Wash.  244,  TO  Pac.  498,  94  Am.  St.  Rep.  864, 
Aldredge  v.  O.  W.  R.  &  N.  Co.,  79  Wash.  349, 
140  Pac.  660,  and  Elston  t.  McGlauflln,  79 
Wash.  355,  140  Pac.  396,  Ann.  Cas.  1916A,  255. 
Without  pursuing  this  Inquiry  any  further, 
however,  we  think  that  In  any  event  the 
evidence  given  upon  the  trial  compels  the 
condndon  that  it  clearly  preponderates  in 
support  of  the  court's  finding  as  to  the  loca- 
tion  of  the  Galloway  ffflice,  ludepend«it  of 
the  Judge's  view  of  the  premises. 

[3]  Some  contention  is  made,  rested  upon 
•ectlMis  947-949,  Rem.  Code,  relating  to  the 
iwtoratlMi  of  lost  or  uncertain  boundaries, 
and  our  decision  In  Snell  v.  SteUlng,  83  Wash. 
248,  145  Pac.  486,  that  this  case  should  have 
been  decided  upcm  the  theory  that  It  In- 
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volved  only  the  restoration  of  a  lost  or  un- 
certain boundary,  and  therefore  determinable 
alone  by  a  survey  at  the  exact  theoretical 
tine  between  the  north  and  south  half  of  the 
original  Galloway  flve-acre  tract  This-  con- 
tentim,  we  think,  is  wholly  untenable  In 
view  of  the  fact  ttiat  respondents*  rights  rest, 
in  tlieir  last  analysis,  upon  the  adverse  poe- 
sessicHi  of  themselves  and  their  predecessors 
in  Interest,  continuing  over  a  period  of  more 
than  25  years. 

[4]  Some  contention  Is  made  that  the  Judg- 
ment of  the  trial  court  is  not  sufficiently  cer* 
tain  In  Its  terms  In  determining  the  location 
of  the  line  dividing  the  appellants'  and  re- 
spondents' properties.  The  Judgment  touch- 
ing that  question.  In  bo  ftir  as  It  refers  to  the 
n<Hrth  Line  of  respondents'  land,  reads  as 
follows: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  a  feaxce,  running  east  and  west 
practically  paralld  with  and  (onr  feet  north 
of  the  basement  wall  of  defendants'  house,  and 
bdng  on  the  northerly  line  of  tbe  following  de- 
scribed premiaCB,  sitnated  in  the  comity  of  King 
and  state  of  Waahlngton;  Beginning  at  a  point 
where  the  easturly  line  of  Minor  Avenue  Nortii 
intersects  the  north  line  of  what  la  known  as 
the  J.  Galloway  tract,  thence  easterly  120  .feet 
along  tbe  said  north  line  of  said  Galloway  tract 
•  •  •_ia  now  located  npon  the  line  of  an  old 
picket  fence  constructed  in  the  year  1893  by 
James  Galloway  and  Alice  Galloway,  his  wife, 
as  a  division  fence  betwem  thsir  respective 
premises." 

It  seems  to  us  that,  In  view  of  the  perma- 
nency of  respondents'  house  and  Its  concrete 
basement  wall  as  a  monument,  the  judgment 
is  suflBdently  certain  in  fizlng  the  location  of 
the  line  between  the  two  ownerships.  It  Is 
plain  that  the  line  Is  determined  to  be  an 
east  and  west  line,  and  that  It  is  four  feet 
north  of  the  foundation  of  respondents' 
house.  The  recital  in  tbe  judgment  that  it  Is 
practically  parallel  with  the  north  line  of  the 
basement  wall  we  think  Is  of  consequence 
except  as  a  recognitlou  of  the  possibility  of 
the  north  basement  wall  not  running  exactly 
east  and  west  The  decree  we  think  clearly 
means  that  the  prt^rty  line  runs  east  and 
west,  and  is  four  feet  north  of  the  most 
northerly  point  of  the  north  line  of  the  base- 
ment wall  of  respondents'  house. 

We  are  quite  convinced  that  the  judgment 
of  the  trial  court  must  be  afBrmed. 

It  Is  so  ordered. 

HOLCOMB,  a  J.,  and  MACKINTOSH, 
MAIN,  and  MITCHELL,  JJ.,  concar. 
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BWAN80N  T.  SCHOOL  DIST.  MO.  Iff, 
PIERCE  COUNTT.    (No.  15380.) 

(Supreme  Ctourt  of  Waabington.  Jan.  28, 1020.) 

1.  SuTuns  «s33l22Cl>— "Ah  ad*  uLATUia  to 

AOnONS  AOAIK8T  SCHOOL  DmauoTB"  8uni- 
OmiT  TITLB  FOK  BABBINa  A0IIOR8  lOB  NOH- 
CONTBAOTUAL  ACTB. 
Under  Const  art  2,  1 10,  relating  to  subject 
and  title  of  acts,  the  title,  "An  act  relating  to 
actions  against  school  districts,"  of  Laws  1017, 
p.  832,  was  sufficient  to  authorize  a  provision 
barring  actions  against  school  districts  for  non- 
contractual act  or  omiaaion  of  officers  relating 
ta  parii,  playgnmnd,  manual  ttatniof  equipiQent, 
etc 

2.  Statutes  «=s64(10>— Invauditt  or  p»o- 

TISION  BECAUSE  OUTSIDE  OF  TITLE,  DOBS  NOT 
INVALIDATE  WHOLE  ACT,  IF  SETKaABLB. 

If  the  barring  of  certain  actions  against  offi- 
cers of  school  districts  was  beyond  the  scope 
of  tiie  title,  "An  act  relating  to  acti<m8  against 
■diool  districts,"  of  Iaws  1017,  p.  882,  it  would 
not  invalidate  the  mtire  act,  whidk  bars  such 
actions  against  the  district. 

8.  STATtms  <=»64(1)— Statute  as  a  whole 

WOT  IHTAUD,  rr  INVALID  PORTION  IB  8EVKB- 
ABLE. 

Where  uuconstitutional  provisions  are  sev- 
erable, their  nnconstitntitHialltj  wlU  not  ren- 
der the  remainder  invalid,  if,  when  the  uncon- 
stitutional portion  is  stridcen  out,  that  which 
remains  is  complete  in  itself  and  capable  of  be- 
ing executed  in  accordance  with  the  apparent 
legialative  intent,  entirely  Indqieiident  of  that 
which  was  rejected. 

4,  Statutes  «=903(6)— Act  BABsma  aotionb 
aoainbt  school  distriots  roR  noncontrac- 
tual acts  not  class  legislation. 
Laws  1017,  p.  Z32,  barring  actlona  against 
school  districts  and  their  officers  for  noncon- 
tractoal  acta  and  omissions,  is  not  contrary  to 
Const  art  2,  |  28,  forbidding  private  or  special 
laws. 

6.  Statutes  ^141(2)  —  Bequireicent  that 

AUENDINa  acts  SET  TOBTH  ACT  AMENDED 
NOT  APPLICABLK  TO  IICFLIED  AUENDICENT. 
Const,  art.  2,  |  37,  forbidding  amendments 
by  reference  to  title,  and  requiring  act  amend- 
ed be  set  forth,  does  not  apply  to  Laws  1017, 
p.  332,  barring  actions  against  school  districts 
for  noncontractual  acts  or  omissions,  since  the 
act  is  complete  in  ItsdC  and  does  not  purport 
to  amend  the  prior  law;  any  amendment  or 
change  being  merely  Implied  by  inconsistency 
with  the  prior  law. 

6.  Constitutional  law  «=370(3)  —  Ooubtb 
cannot  declabe  act  invalid  fob  severitt. 
Though  an  act  be  a  harsh  law,  and  unjust 
in  its  Operation,  the  court  has  no  right  or  pow- 
er to  declare  it  unconstituti<Hial  for  this  rea- 
son, when  it  meets  the  oonatitutiMial  require- 
mento  in  other  respects. 

Department  1. 

Appeal  fnxn  Superior  Coort;  Fierce  Gonn- 
tj ;  Ernest  M.  C!ard.  Judge. 


Action  by  Danld  Swanami,  by  guardian  ad 
litem,  against  School  District  No.  15,  ^rce 
(jonn^.  From  a  Judgment  sustalniiig  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 

Aflirmed. 

Fremont  Campbell  and  H.  G.  Fitch,  both  of 
Tacoma,  for  appelant 

Wm.  D.  Askren,  Frank  D.  Nash,  and  J. 
A.  Sort^,  all  Qt  Tacoma,  for  respondoit 

MAIN,  J.  Daniel  Swanaon,  a  minor,  by  his 
guardian  ad  litem,  brings  this  action  for  the 
purpose  of  recovering  damages  for  personal 
Injuries  alleged  to  be  due  to  the  negligence  of 
the  officers  and  agents  of  the  defendant  school 
district  The  officers  of  the  district  are  not 
parties  to  this  action.  To  the  complaint  a 
demurrer  was  interposed,  and  sustained  by 
the  trial  court  The  plaintiff  elected  to  stand 
upon  his  complaint  and  refused  to  plead  fur- 
ther, niereupon  a  judgment  was  entered  dis- 
missing the  action,  from  which  this  appeal  is 
prosecuted. 

Daniel  Swanson,  while  attending  sdiool  in 
district  No.  15,  Pierce  county,  was  seriously 
injured  upon  a  circular  saw  which  was  main- 
tained and  operated  in  the  manual  training 
departm^t  of  the  school.  Without  reviewing 
the  allegations  ct  the  complaint,  it  may  be 
said  that  the  cause  of  action  is  there  stated, 
unless  recovery  is  barred  by  reason  of  chap- 
ter 82,  Laws  of  1017,  whiidi  is  as  follows: 

"An  act  relating  to  actlonB  against  school  dis- 
tricts. 

"Bo  it  enacted  by  the  Le^datnre  of  the  state 
of  Washington: 

"Section  1.  No  actltm  shall  be  brought  or 
maintained  against  any  school  Strict  or  its 
officers  for  any  noncontractual  acts  or  omission 
of  such  district  its  agents,  officers  or  employes, 
relating  to  any  ^ak,  playground,  or  field  honae, 
athletic  apparatus  or  ap^ianoe,  or  manual 
trainiag  equipmoit,  whether  ntuated  in  or 
■bout  any  schoolhouse  or  elsewhere,  owned,  op- 
erated or  maintained  by  such  schocd  district." 

Tbe  act  <m  its  ftioe  poiports  to  rellere 
Bdiool  districts  and  their  otBcers  from  liabil- 
ity tor  injuries  arising  out  of  the  "manual 
training  eauipment"  0f  the  sdiooL  Under  the 
prior  statute  (Rem.  &  Bal.  Code^  |  OBI),  as 
construed  in  Bedfleld  School  District,  48 
Wash.  80,  82  Ptc  770,  and  Howard  v.  Taco- 
ma SChofd  District;  88  Wash.  167,  iB2  Pac. 
1001,  Ann.  Cas.  1017D,  782,  scho<d  districts 
were  liable  in  such  cases.  Chapter  02  of  the 
Laws  of  1817,  above!  referred  to,  has  beea  be- 
fore this  court  a  number  oC  times  for  cm- 
stmction.  Bruenn  v.  North  Takima  School 
District  Na  7,  101  Wash.  874,  172  Pac  500; 
Foley  T.  Plnce  Coun^  Bf^oid  District  No. 
10, 102  Wash.  GO,  172  Pac:  810 :  Holt  v.  Sdiool 
District  Ma  71, 102  Wash.  444,  173  Pac  836; 
Bailey  t.  SdbotA  District  Na  48,  186  Pac. 
810.  But  In  n<»ie  of  those  cases  were  the 
questions  urged  upon  this  appeal  presented. 
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The  act  Is  now  assailed  as  nnconstltatloiial 
for  three  reascms. 

UJ  It  U  first  contended  Uiat  the  tifle  of  the 
act  la  not  soffldent,  under  section  19,  artlde 
2,  of  tlie  Constitution,  which  provides  that: 

"No  bin  shall  embrace  more  than  one  subjeot, 
and  that  shall  be  «q;«e8sed  In  the  title." 

The  act  la  entitled  "An  act  relating  to  ac- 
tions against  school  districts.**  In  the  bod^ 
of  the  act  it  Is  proTlded  that  no  action  shall 
be  broutfit  or  maintained  against  any  school 
district  or  its  officers  for  noQcontractoal  acts 
or  omissi<ais  of  such  districts,  its  agents, 
officers,  or  employes,  relating  to  any  manual 
training  eqnipmeit  and  the  other  things  there 
specified.  The  title  of  the  act  is  general;  the 
body  of  the  act  seeks  to  relieve  school  dis- 
tricts and  their  officers  from  liability  for  non- 
contractual  acta  or  omissions  of  duty  in  cer^ 
tain  spedfled  particulars.  Aa  applied  to  the 
district,  the  title  of  the  act  is  broader  than 
the  provisions  of  the  act  Itself,  and  it  can- 
not be  held  that  the  smbject  of  the  act,  so  far 
as  relating  to  the  district,  is  not  embodied  in 
the  title.  It  has  frequently  been  held  that 
the  title  of  an  act,  to  he  sufficient,  need  not 
be  an  index  to  the  body  thereof,  and  that  the 
generality  of  the  title  Is  no  objection  to  it,  so 
long  as  it  is  not  made  to  cover  legislation  in- 
congruous with  itsdf.  In  State  v.  Seattle 
Taxicab  ft  Transf^  Co.,  90  Wash.  416,  166 
Pac.  837,  it  was  said: 

"We  have  frequently  hdd  that  thn  title  to  an 
act  to  be  snfficient  need  not  be  an  index  to  the 

body  of  the  act;  that  It  Is  sufficient  If  it  is 
suggestive  ol  the  general  subject  treated;  that 
tlie  generality  of  a  title  la  no  objection  to  it, 
so  long  as  it  is  not  made  a  cover  to  legislation 
incongmocB  in  itself;  and  that,  under  a  gen- 
eral subject,  may  be  included  innumerable  minor 
■nbjects,  if  these  minor  subjects  relate  to  the 
general  subject  expressed  and  form  a  compr©- 
hcnslve  whole.  •  •  •  ■* 

The  title  of  the  act  in  questitm  refers  to 
actions  against  school  districts.  The  body 
of  the  act  provides  that  no  actions  shall  be 
maintained  against  such  districts  relating  to 
the  matters  fiberein  i^edfied.  Tb»  body  of 
the  act  bears  a  direct  relation  to  the  subject 
as  expressed  in  the  title.  The  act  not  only 
refers  to  the  district,  but  to  "its  offlcers."  and 
DO  mention  is  made  of  the  officers  In  the  title. 
The  proper  construction,  as  related  to  the 
officers^  doubtless  is  that  it  was  Intended  to 
refer  to  them  as  officers  of  the  district,  and 
not  In  their  individual  capacity;  the  purpose 
being  to  exempt  from  liability,  not  only  the 
district,  but  its  officers  as  such.  So  constru- 
ing the  act,  the  title  would  be  sufficient  to 
cover  the  subject  of  officers. 

[2,  3]  However,  If  this  be  not  the  proper 
construction,  it  does  not  follow  that  the  act 
would  be  unconstltntloual,  so  far  as  it  affects 
the  district  Conceding,  but  not  deciding, 
that  thesDhlect  expressed  in  the  title  does  not 
indnde  Qie  otBe^ta,  it  would  not  affect  the 


residt  Hie  ^Imlnatlon  of  the  offlcen  from 
the  act  would  not  defeat  its  main  purpose. 
Where  unconstitutional  provisions  are  sever- 
able, it  is  the  established  law. of  this  state 
that  Oielr  unconstitDtitmality  will  not  raider 
the  remainder  of  the  act  unconstltutloDal, 
presided  that,  wb«i  flie  unconstttatknua  por^ 
tlon  is  stricken  ont^  that  vbltih  ronains  la 
complete  in  Itsdf  and  capable  of  being  execut- 
ed in  accordance  with  the  apparoit  leglala- 
tlve  Intoit,  oktirdy  liUlependent  of  that 
which  was  rejected.  State  en  rel.  Undsey  t. 
Derbyshire.  79  Wash.  227. 140  Pa&  540.  This 
rule  la  apiOieBbl^  even  though  the  constlta- 
tlonal  and  the  unconatltntlonal  provlslfflu 
may  be  omtalned  in  the  same  section,  provid- 
ed thvy  are  distinct  and  separable,  so  that  the 
first  may  stand  though  the  latter  fall.  In 
Cooley  on  CtMistltntionsI  Umitatlons  (2d  Ed.) 
p.  211,  upon  this  (iuestl<Mi,  it  la  said: 

"The  coDStitutioDal  and  unconstitntional  pro- 
visions may  evm  be  contained  in  the  same  se^ 
tion,  and  yet  be  perfectly  dfstinet  and  sepsra- 
Ue,  so  that  the  first  may  stand  thoitfh  the  last 
folL  The  point  Is  not  whether  they  are  con- 
tained in  the  same  section,  for  the  distribution 
into  sections  is  purely  artificial,  but  whether 
they  are  essentially  and  inseparably  connected 
in  substance.  If,  when  the  unconsdtutloDal 
portion  is  strlclcen  out,  that  which  remains  is 
Complete  fn  itself,  and  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  in- 
tent, whtdly  Indepcndait  f»f  that  vhicb.  was  re- 
jected, it  most  be  raatataied.  •  •  •** 

If  the  word«"offlcerB"  should  be  strldEen 
frcMn  the  statute,  that  which  remains  is  com- 
plete In  HxeAt,  and  capal^  of  being  executed 
in  accordance  with  tlie  aj^iiarent  leglslatlTe 
intent  This  is  made  dear  by  referoice  to 
the  prior  law.  Section  951,  Bern,  ft  BaL  Code^ 
the  prior  statute  on  the  subject  of  the  Habile 
ity  of  sdiool  districts,  made  no  referoioe  to 
its  otdcers.  Under  that  statute^  as  above 
pointed  out,  it  was  held  in  the  Redfl^  and 
Howard  Cases  that  the  district  was  liable  for 
such  actions  aa  this  one.  The  Howard  Case 
was  decided  In  Kovember,  1911^  and  the 
Islature  at  Its  next  session  paased  the  law  la 
questifm,  evidently  having  in  mind  the  pur- 
pose ot  rdievlDg  sdiool  districts  from  the 
force  of  the  prior  law  as  it  had  been  con- 
strued. 

[4j  The  second  point  Is  that  the  act  is  class 
legislation,  and  therefore  In  violation  of  sec- 
tion 28  of  article  2  of  the  Oonstltutioa.  Little 
need  be  said  upon  this  question.  The  act 
on  its  face  covers  all  sdiool  districts  within 
the  state.  In  State  ex  rel.  Vance  t.  Frater, 
84  Wash.  466,  147  Pac.  25,  It  was  held  that 
a  law  dividing  the  counties  of  the  state  into 
differ^t  classes  did  not  ofEend  against  this 
provisl<m  of  the  Constitution  because  there 
was  a  reascmable  basis  for  such  classifica- 
tion. If  counties  may  be  thus  subdlrided,  it 
would  certainly  require  no  ^tended  argu- 
ment to  sustain  the  holding  that  a  law  which 
covers  all  sdiool  districts  of  the  state,  which 
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ar&  quasi  municipal  corporations.  Is  not  sub- 
ject to  objection  that  it  is  class  l^slatlon. 

[fi]  Finally,  it  is  contended  that  the  act  in 
question  offends  against  section  37  of  article 
2  of  the  Constitution,  wbidi  provides  diat : 

"No  act  shall  ever  be  revised  or  amended  hy 
mere  rcfwence  to  its  title,  bat  the  act  revised 
or  the  aectioB  amended  shall  be  set  forth  at 
fhU  length." 

TtK  argument  la,  If  we  have  gathered  It 
oorrectl7,  that  the  act  la  In  effect  an  amend- 
ment of  the  prior  law,  and  the  revised  act  or 
section  amended  la  not  set  tbrth  at  foil  length. 
No  reference  Is  made,  dtber  In  the  title  of  the 
body  of  the  act,  to  any  i»rlor  law.  The  act, 
upon  Ita  face.  Is  complete  in  Itself.  Tho 
holding  on  this  question  is  controlled  by  Spo- 
kane Grain  &  Fuel  Co.  t.  Lyttaker,  09  Wash. 
7^  109  Paa  810.  Then  the  same  question 
was  raised  with  referoice  to  an  act  which 
provided  that  every  person  famishing  mate- 
rial M  supplies  to  be  used  in  the  constructioo, 
alteraticHi,  or  repair  <tf  any  building,  etc., 
was  required  to  deliver  or  mall  to  the  owner 
or  reputed  owner  of  the  property  upon  which 
the  materials  or  supplies  were  to  be  used  a 
duplicate  statement  of  all  such  materials  or 
sappUes  whldi  were  delivered  to  the  contrac- 
ts; and  provided,  further,  that  no  material- 
mAn's  lien  could  be  enforced  unless  the  pro- 
visions of  the  act  had  been  compiled  with. 
That  act  made  no  reference  to  the  prior  law 
upon  the  subject,  but  provided  as  an  addition- 
al requirement  to  the  validity  of  a  11^  the  de- 
livery or  mailing  to  the  owner  of  a  duplicate 
statement.  The  effect  ot  the  law  was  to  add 
to  the  ^or  law  an  additi<mal  requirement 
necessary  to  the  validity  of  the  lien.  It  was 
there  held  that  the  act  was  complete  In  itself, 
and  satisfied  the  requlrem«its  of  the  G<Histl- 
tution  that  the  Legislature  was  oot  required 
to  embody  all  legislatl<m  relating  to  a  giroi 
subject  In  a  single  act,  but  that  it  may  cover 
the  subject  by  a  succession  at  acta. 

There  can  be  no  substantial  distinctlcm  be- 
tween that  case  and  the  present.  There  the 
statute  construed  added  requirements  to  a 
prior  law  In  an  act  making  no  reference  to 
such  prior  statute.  H^e  the  act  in  effect 
takes  from  the  operatI<m  of  the  prior  law  the 
liability  of  school  districts  In  certain  partic- 
ulars. It  is  true  that  repeals  by  implication 
are  not  favored,  but  where  there  Is  an  Irrecon- 
cilable repugnancy  between  two  laws  the  later 
in  time  must  prevail.  The  case  of  Copland  v. 
Pirip.  26  Wash.  481,  67  Pac.  227,  90  Am. 
St.  Rep.  769,  is  not  only  distinguishable  upon 
the  facts,  but  It  Is  suggested  In  the  Spokane 
Orain  &  Fuel  Case  that  probably  that  case 
went  too  far  in  limiting  and  restricting  the 
tieglslature  as  to  the  mode  it  might  pursue 
in  the  enactment  of  laws.  The  question  upon 
this  brandi  of  the  case  is  so  fully  and  com- 
pletely dlflcussed  In  the  Spokane  Grain  ft 
Fuel  Company  Case  that  further  commeot 
here  seems  unnecessary. 


[B]  E^en  though  the  act  be  a  harsh  law, 
and  unjust  In  its  operation,  the  court  has  no 
right  or  power  to  declare  It  unccmstltutlonal 
for  this  reason,  when  It  meets  the  constltu- 
tional  requirements  In  other  respects.  The 
relief,  If  any,  must  be  sought  from  the  Legis- 
lature. 

The  judgment  Is  affirmed. 

HOLCOMB,  O.  J.,  and  PABSER,  MACK- 
INTOSH, and  MITCHELU  JJi  eoncur. 


HOORB,  State  Bank  Bsamtner,  t.  BAASCH 
etal.  (Na  ]I(S9&) 

(Supreme  Court  of  Washington.  Jan.  27. 1920.) 

1.  CoifTBAOTs   «=»164  —  OoinncpOEuraous 

AOaBEHEina  BSLATIIia  TO  UMB  HATm  OOH- 

BIDKBEn  TOOBTHU. 
Two  agre«Dents  executed  between  the  same 
parties,  ooncendng  the  same  subject-matter,  at 
the  same  tlm^  should  be  otmsidered  together. 

2.  BAinCS  AKD  BAHKIlfa  «=a67— Reoipbocal 
GUAJMITTT  AOBKEiaitT  BBTWEBIf  STO0KB0I.D- 
EB8  OF  OONSOLIOATina  BARKS  HELD  FOB 
BUTBTIT  or  CONSOLIDAntO  BAJVK. 

A  redprocal  gaaranty  agreement  signed  by 
stockholders  of  two  cons<^dating  banks  rdating 
to  paper  taken  over  by  tlie  consolidated  bonk. 
held  to  have  been  encnted  for  the  benefit  of  the 
ctHisoUdatsd  bank,  and  luily  Inddentally  for  the 
ben^t  of  the  stockholdars,  so  that  tb»  bank 
conU  enforce  It. 

3.  GiTABAnrr  ^a27  —  Incidental  bxcitalb 
NOT  coNTBoixina  ovbb  direct  pbovisions 

IN  OBUOATOBT  FART. 

Where  a  guaranty  agreemoit  was  made  np 
of  two  parts,  one  containing  recitals  and  the 
oUier  the  obligatioiis,  language  used  incidentally 
in  the  recitals  is  not  eontrolUng  omr  direct  pro- 
visions  in  the  obligatory  part. 

4.  Banks  and  bankxno  ^>6T— Oonsolioat- 
bd  bank  hat  sub  on  qtrabantt  oontbact 

or  8TOCKHOU1EBB  Or  CON80LXDAXXNO  BANKS 
AS  "BE&L  fASTT  IN  XNTKBB8T." 

Where  the  stockholders  of  two  consolidating 
banks  entered  into  a  redprocal  guaranty  agree- 
ment to  protect  the  consolidated  bank  from  loss 
from  paper  tnmed  over  to  It  by  the  consolidat- 
ing banks,  the  consolidated  bank  could  maintain 
an  action  in  ita  own  name  under  the  agrcemetit. 
being  "the  real  party  in  interest,"  within  tlu- 
meaning  of  Rem.  Oodo  IftLS,  {  179,  as  could 
the  bank  examiner  after  insolvency  of  the  new 
bank. 

[Ed.  Note.— Tor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Soles,  Real 
Party  in  Interest.] 

5.  Banes  and  banking  ^»67— Upon  con- 
soudation  or  banes  bbcipbooai.  ocasan- 
tt  aobbeuknts  or  st0ckh0ldbb8  oannot 
be  be8cinded  withotit  oonsknt  of  bene* 
ficiart  consolidated  bank. 

Reciprocal  guaranty  agreements  between 
stockholders  of  consolidating  banks  made  di- 
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rectly  for  the  benefit  of  the  consolidated  bank, 
«Dd  only  incideatally  Cor  tbe  benefit  of  the  stock- 
holders, cannot  be  rescinded  and  annulled  with 
the  consent  and  co-operation  only  of  the  rigners 
and  trustees  under  the  agreements,  where  sncli 
asreemmts  were  accepted  by  conaolidated 
bank. 

En  Banc: 

^peal  from  Superior  Oonrt,  King  Ootinty; 
J.  T.  Rtmald,  Judge. 

Action  by  Louis  H.  Hodre^  as  State  Bank 
Examiner,  against  daua  F.  Baascb  and  oth- 
ers. Judgment  for  defoidants,  and  plaJntUT 
appeals.   Beyersed  and  remanded. 

a  H.  Winders,  of  Seattle  (Jas.  O.  Sher- 
man, of  Seattle,  of  counsel),  for  appellant 

Flick  &  Paul,  Hartman  &  Hartman,  Burk- 
heimer  &  Burkbelmer,  Donworth,  Todd  & 
Biggins,  Emll  J.  Brandt.  Wm.  B.  Fronde,  and 
F.  W.  Cnii7,  ftll  of  Seattle  for  respondents. 

UAIN,  J.  This  Is  an  action  brought  by  the 
state  bank  examiner  to  recover  upon  a  guar- 
anl7  agreement  To  bis  complaint  the  de- 
fendants In  the  action  Interposed  a  demnrm- 
based  on  statntoiy  grounds,  which  the  trial 
court  sustained.  The  bank  examiner  elected 
to  stand  an  his  complaint  and  refused  to 
plead  furttier,  whereupcm  Oie  court  entered  a 
Judgment  dismissing  his  actim  with  preju- 
dice.  UbiB  Is  an  aiveal  by  tlie  bank  examln- 
er  tram  tbe  judgment  so  entered. 

Ttie  facts  as  disclosed  by  the  com^aint 
show  that  In  the  year  1914  there  were  in  tbe 
dty  of  Seattle  two  banking  institutions,  the 
one,  tbe  HovantUe  Natlmial  Bank,  operat- 
ing under  federal  charter  and  the  other,  fhe 
German-American  Bank,  operating  under  a 
dtarter  derived  from  the  state  of  Washing- 
ton,^ each  iaiag  a  general  banking  business. 
Jn  the  early  part  of  the  year  named  cortaln 
of  the  officers  and  stockholders  of  the  Institu- 
tions concelyed  the  idea  of  amalgamating  the 
business  of  the  Institutions  and  agreed  upon 
a  tentative  plan  looking  to  that  ea6.  The 
plan  as  reduced  to  writing  was  as  follows: 

"The  following  proposition  is  snbmitted  to 
tixe  officers  and  trustees  pf  the  Mercantile  Na- 
tional Bank  and  the  German-AmericaQ  Back, 
both  of  Seattle,  the  acceptance  of  both  of  said 
banks  to  be  ind<»Bed  hereon  in  case  of  approv* 
al,  such  other  and  further  instruments  as  may 
be  necessary  to  carry  the  plan  as  herein  out- 
lined into  full  force  and  effect  to  be  executed 
by  both  parties. 

"1.  The  Mercantile  National  Bank  is  to  turn 
over,  as  soon  as  it  may  be  permitted  to  do  so 
under  the  federal  laws  relating  to  the  liquida- 
tion of  national  banks,  all  of  its  accounts,  notes, 
holdings,  and  business,  including  good  wilL  The 
German-American  Bank  is  to  file  supplemental 
and  amendatory  artides  of  Incorporation,  ln> 
creasiiv  its  capital  stock  (100,000,  so  as  to 
make  a  capital  stock  of  $200,000,  and  chang- 
ing its  name  from  Oerman-Amorican  Bank  to 
German-American  Mercantile  Bank. 

'IL  The  Oerman-Amerlcan  Bank  of  Seattle 
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Is  to  pass  such  resolutions  and  obtidn  the  ex- 
ecution cl  such  instruments  by  its  stockholders, 
or  otherwise  as  may  be  necessary  to  permit 
the  additional  {100,000  «t  stock  to  be  sub- 
scribed, in  form  as  shown  by  Bxhibit  A-1  at' 
tached,  1^  such  persms  as  may  be  named  by 
the  preaent  board  of  trustees  of  the  Mercantile 
National  Bank,  such  stock  to  be  subscribed  with- 
in 20  days. from  Qie  date  of  formal  execution 
of  this  agreement  and  to  be  paid  in  cash  at 
par  within  15  days  after  such  Increase  has  been 
legally  authorized,  or  in  16  days  after  the  stock- 
holders of  the  German-American  Bank  of  Seat- 
tle have  ratified  and  assented  to  this  contract 
in  writing. 

"III.  The  Oerman-Amezican  *  Mercantile 
Bank,  upon  the  Increase  itf  its  capital  stock  In 
accordance  with  its  by-laws^  is  to  make  provi- 
don  so  that  Its  board  of  trustees  shall  consist 
of  only  nine  members,  and  that  its  officers  shall 
consist  of  a  president  two  vice  presidents,  a 
cashier,  and  a  chairman  of  its  board  of  direc- 
tors. Resignations  of  all  of  the  present  board 
of  trustees  of  the  German-American  Bank  ahall 
be  obtained,  and  such  Instmm^ts  are  to  be  ex- 
ecuted, or  such  arrangements  made,  as  may  be 
necessary  to  insure  the  election  of  a  new  board 
of  trustees,  as  follows;  Four  trustees  to  be 
elected  by  the  present  stockholders  of  the  Ger- 
man-American Bank,  four  trustees  to  be  named 
oy  the  stockholders  of  the  Mercantile  National 
Bank,  and  who  subscribe  to  the  iQcreased  $100,- 
000  of  stock,  the  ninth  trustee  to  be  chosen  by 
the  eight  tmstees  so  chosen.  It  is  understood 
by  the  parties  that  the  dection  of  the  board 
of  trustees  is  a  matter  within  the  hands  of  the 
present  tmstees  or  the  stockholders,  but  that 
such  arrangements  will  be  made  as  will  ef- 
fectuate an  election  of  trustees  as  provided  for 
above,  by-laws  defining  tbe  duties  and  author- 
ity of  the  officers  as  provided  for  to  be  in  sub- 
stance as  shown  by  form  marked  Exhibit  B-2, 
attached  hereto. 

"IV.  The  German-American  Mercantile  Bank 
Is  to  take  over  at  par  and  accrued  interest  all 
of  the  bills  receivable,  obligations,  and  invest- 
ments of  the  Mercantile  National  Bank  which 
can  be  turned  over  to  It  under  the  statutes  of 
the  United  States  governing  tie  liquidation  of 
national  banks,  and  is  to  take  over  at  present 
book  value  its  banking  furniture  and  fixtures, 
subject  to  reduction,  if  any,  made  by  order  of 
state  bank  examiner;  provided,  however,  that 
the  stockholders  of  the  Mercantile  National 
Bank  are  to  assume  all  lease  accounts  and  all 
responsibility  on  account  of  the  lease  now  held 
upon  the  banking  house  occupied  by  sudi  bank. 

"V.  The  stockholders  of  tbe  Mercantile  Na- 
tional Bank  who  subscribe  the  additional  $100/> 
000  of  stock  in  the  German-American  Mercan- 
tile Bank  are  to  execute  a  good  and  sufficient 
guaranty  to  a  trustee  to  be  named  by  the  stock- 
holders of  the  German- American  Bank  so  as  to 
insure  it  against  loss  upon  any  of  the  obligations, 
investments,  or  property  turned  over  to  it  by  the 
Mercantile  National  Bank,  if  the  same  exceed 
the  sum  of  $12,500,  that  i^  the  stodtholders  of 
tbe  Mercantile  National  Bank  who  subscribe  the 
additional  $100,000  of  stock  of  the  German- 
American  RIercantilte  Bank  are  to  guarantee  that 
there  will  be  no  loss  upon  any  of  the  obligations, 
property,  or  investments  of  the  Mercantile  Na- 
tional Bank  turned  over  to  the  German-Ameri- 
can Mercantile  Bank  In  excess  of  the  sum  of 
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$12,600.  The  stockholders  of  German-AmericBQ 
Bank  of  Seattle,  in  a  manner  so  as  to  bind 
BQch  stockhoIderB,  shall  execute  a  good .  and 
Buffldent  guaranty  to  a  trustee  to  be  named  hj 
the  Btocbholden  of  the  Mercantile  Nation^ 
Bank,  or  the  indiTiduals  whom  its  board  of 
trustees  may  name  to  subscribe  the  additional 
$100,000  of  stock  in  the  German-American  Mer- 
cantile Bank,  under  which  they  shall  gnarantee 
said  bank  against  loss  upon  any  of  its  paper 
or  property  in  enxss  of  the  sum  of  $12,600 ; 
provided  that,  if  there  be  a  loss  upon  any  ob- 
ligations or  property  held  by  it  in  excess  of 
$12,000,  then  there  shall  be  credited  on  any 
sndi  ddSdener  the  amoant  at  any  surplus  and 
net  earnings  as  of  of  tlie  actual  amalgama- 
tion of  the  two  institutions;  it  being  agreed 
that  any  balance  remaining  out  of  said  surplus 
and  net  earnings  not  needed  as  just  specified 
shall  revert  to  the  old  stockholders  of  German- 
American  Bank  of  Seattle.  The  agreement  of 
guaranty  is  to  be  conditioned  that  the  officers 
of  tiie  German-American  Mercantile  Bank  may 
apply  towards  any  deficiency  arising  hereunder 
pro  rata  any  dividends  wUeh  may  subsequently 
arise  upon  tiie  stock  of  the  stockholders  of  said 
bank.  The  agreement  of  guaranty  to  be  in 
substance  as  shown  by  form  attached  hneto 
and  marked  Exhibit  C. 

"VI.  The  German-American  Bank  is  also  to 
absorb  or  otherwise  care  for  its  leasehold  and 
improvement  account  in  excess  of  $3,600;  It 
being  understood,  however,  that  this  account 
does  not  include  the  $4,000  deposited  on  ac- 
count of  rent  paid  in  advance. 

"YII.  Both  banks  are  agreed  that  upon  the 
approval  oi  this  tentative  proposition  by  their 
reqtectire  boards  of  trustees  that  they  will 
forthwith  proceed  to  carry  oat  the  necessary 
steps  for  the  .purpose  of  giving  effect  to  this 
agreement;  it  being  the  purpose  of  the  parties 
to  effect  an  amalgamation  of  the  two  banks  to 
do  business  under  the  name  of  German-Ameri- 
can Mercantile  Bank,  as  a  state  Institution; 
and  both  banks  ondenitand  that  this  agreement 
Is  not  a  final  or  complete  agreement  hi  detail, 
but  that  such  other  or  further  agreements  to 
carry  into'  effect  the  matters  set  forth  in  this 
proposition,  or  that  would  reasonably  arise 
therefrom,  will  be  executed. 

"YIII.  It  is  understood  that  nothing  herein 
contained  shall  be  construed  as  requiring  the 
Mercantile  National  Bank  to  turn  over  any 
notes  or  other  obligations  of  doubtful  value. 
It  is  further  understood  that  said  bank  la  to  be 
liquidated,  and  that  this  agreement  covers  only 
the  taking  over  of  the  good  will,  accounts,  notes, 
prop^tiea,  and  business  of  the  Mcrcantite  Na- 
tional Bank,  and  that  all  of  the  preset  stock- 
holders of  tiie  Mercantile  National  Bank  will 
not  be  subscribers  to  the  additional  $100,000 
of  stock  as  provided  for  her^n.*' 

The  Exhibit  C  attached  to  the  plan  submit- 
ted (the  proposed  gnaranty  agreement}  reads 
as  follows: 

"Know  all  men  by  these  presents:  That 

whereas,  the  undersigned  are  holders  of  the 
whole,  or  a  majority,  of  the  outstanding  capi- 
tal stock  of  the  German-American  Bank,  a 
banking  corporation  organized  pursuant  to  the 
Uws  of  the  state  of  Washington  relating  to  the 
organizatlcm  <tf  banks  under  state  charter ;  and 


'  "Whereas,  in  contemplation  of  liquidation,  the 
officers  and  stockholders,  or  a  i>art  thereof,  of 
the  Mercantile  National  Bank,  a  national  bank- 
ing corporation  dmng  bnainess  at  Seattle, 
Wash.,  hare  agreed,  so  far  sa  within  thdr  pow- 
er and  as  may  be  consistent  with  tiie  statutes 
of  the  United  States,  to  turn  over  its  present 
banking  business,  L  e.,  notes,  obligations,  in- 
vestments, accounts,  and  good  will,  in  accord- 
ance with  a  i^an  ontlined  in  a  written  memo- 
randum understood  by  the  officers  of  the  Ger- 
man-American Bank,  at  such  time  as  necessary 
steps  can  be  taken  under  the  federal  statutes, 
and  have  also  undertaken  and  agreed  to  sub- 
scribe for  $100,000  worth  of  additional  stock 
of  the  German-American  Bank,  its  capital  stock 
now  being  increased  from  $100,000  to  $200,000, 
and  aU  of  the  stockholders  of  the  German-Amer- 
ican Bank  agreeing  that  the  additi(»)al  $100,000 
worth  of  stodc  shall  be  subscribed  by  a  part  of 
the  present  stockholders  or  trustees  of  the  Mer- 
cantile National  Bank,  as  may  be  directed  by 
its  present  board  of  trustees;  and 

"Whereas,  as  a  condition  of  the  transfer  of 
the  good  wUl  and  buslneis  of  the  Mercantile 
National  Bank  to  the  German-American  Bank, 
among  other  things,  the  sto<^hoIder8  and  trus- 
tees of  said  bank  subscribing  said  additional 
$100,000  worth  of  capital  stock  have  made  it 
a  condition  precedent  to  carrying  through  their 
agreement  to  transfer  said  buBiness  and  sub- 
scribe said  stock  that  the  present 'stockholders 
of  the  German-American  Bank,  or  a  majority 
thereof,  execute  a  good  and  sufficient  guaranty, 
guaranteeing  to  them,  under  such  instruments 
as  may  be  proper,  that  all  of  the  loans  and  in- 
vestments at  present  held  by  the  German-Amer- 
ican Bank  are  good  and  that  there  will  be  no 
loss  thereon  in  excess  of  the  sum  of  $12,600, 
have  required,  as  a  condition  precedent  to  the 
carrying  through  of  their  part  of  said  agree- 
ment, the  execution  of  such  an  agreement  of 
guaranty,  and  a  further  agreement,  as  addition;  ' 
al  security,  that  all  dividends  that  may  be  de- 
clared upon  the  stock  belonging  to  any  of  the 
undersigned  in  said  German-American  Bank, 
for' the  period  covered  thereby,  may  be  applied 
towards  making  up  any  deficiency  that  may 
arise  by  reason  of  there  being  any  loss  upon 
any  of  the  outstanding  paper  or  other  property 
of  the  German-American  Bank  in  excess  of 
the  sum  of  $12,600;  it  being  agreed  that  no 
liability  will  be  asserted  hereunder  if  there  be 
no  loss  upon  the  existing  paper  or  property  of 
said  bank  in  excess  of  the  sum  of  $12,600,  and 
it  being  further  agreed  that  there  Is  to  be  first 
applied  upon  any  greater  defidency  the  amount 
of  the  surplus  and  net  earnings  of  said  German- 
American  Bank  as  of  date  of  the  consumma- 
tion of  what  may  be  termed  the  amalgamation 
of  the  two  banks,  which  it  is  agreed  shall  be 
of  date  of  turning  over  of  the  accounts  and 
obligations  of  the  Mercantile  National  Bank; 
and 

"Whereas,  the  undersigned  and  each  of  them 
acknowledge  that  the  turning  over  by  the  stodc- 
holders  and  trustees  of  the  Mercantile  Nation- 
al Bulk  of  its  business,  so  far  as  the  same  may 
be  done,  and  in  the  manner  as  outlined  in  the 
memorandum  of  agreement  approved  by  the 
board  of  trustees  of  the  German-American 
Bank,  and  the  subscription  by  them  of  the  ad- 
ditional $100,000  worth  of  stodc  In  the  German- 
American  Bank*  or  Its  successor      bdng  on- 
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derstood  that  its  capital  stock  is  to  be  increased 
to  ?200,000  and  its  name  changed  to  Genoan- 
American  l^ercantile  Bank),  and  the  ex  ecu  ti  (Hi 
by  the  aubscriben  to  said  stock  of  a  like  agree- 
ment oi  gnaranty  vi^  relation  to  Ae  properties 
and  assets  tamed  over  to  the  German-American 
Bank,  is  a  valnable  and  sufficient  consideration 
for  the  execution  of  this  agreement;  and 

"Whereas,  in  order  to  more  effectaally  carry 
Into  effect  the  agreement  of  the  nnderslgned, 
H.  Uiddaugh,  or  his  saccessor,  has  been  ap- 
pointed as  tniBtee  to  represent  and  act  for  the 
stockholders  of  the  Mercantile  National  Bank, 
aa  subscribers  to  the  additional  $100^000  of 
stock  of  the  Qerman-American  Bank  which  is 
to  be  snbscribed  by  Uiem;  and 

"Whereaa,  H.  Hiddaugh,  or  his  aaccesBor,  has 
been  duly  designated  by  aach  stockholders  of  the 
Mercantile  National  Bank  to  act  as  trustee,  for 
their  use  and  benefit  under  the  terms  of  this 
agreement ; 

"Now  then,  these  presents  witnesseth:  That 
for  and  in  consideration'of  the  benefits  accruing 
to  US  and  each  of  us  by  reascm  of  the  matteia 
and  things  hereinbefore  referred  to,  and  tor 
a  valuable  consideration,  the  receipt  of  which 
is  hereby  expressly  acknowledged,  the  under- 
ugned  and  each  of  us  hereby  bind  ourselves  and 
each  of  us,  in  proportion  to  the  stock  subscrip- 
tioQ  of  tbe  undersigned  to  the  old  capitalization 
of  $100,000  in  said  Oerman-American  Bank, 
forthwitibi  after  six  months'  notice  after  demand 
in  writing  made  by  H.  Middaugh,  as  trustee,  or 
his  successor,  to  pay  to  him  from  time  to  time 
the  full  amount  of  any  loss  in  excess  of  the 
nun  of  $12^C0O,  plus  the  nndiTided  net  earn- 
ings and  Burplos  aa  of  date  of  the  actual  eon* 
summation  of  the  proper  amalgamation,  so- 
called,  of  the  German-American  Bank  of  Seattle 
and  the  Mercantile  National  Bank,  and  arising, 
if  at  an,  as  the  result  of  any  bad  or  slow  paper 
or  other  inmtments  now  owned  by  the  German- 
American  Bank  of  Seattle,  and  the  property  of 
said  bank  at  the  time  of  the  so-called  amalga- 
mation, ^nd  it  is  agreed  that  aa  soon  as  any 
loss  in  excess  pf  said  aiun  is  ascertained  demand 
may  be  madi^  aibd  thereafter  tma  time  to  time 
aa  loss  maj  arise  or  as  may  be  found  proper 
by  said  trustee ;  and  it  is  understood  and 
agreed  that  the  entry  of  judgment  upon  any 
obligations  now  held  by  said  bank  and  tbe  ro-^ 
turn  of  the  Sheriff  of  King  county,  Wash.,  or 
the  officer  of  any  other  county  in  which  suit 
is  brought,  of  the  fact  that  no  property  of  tbe 
judgment  creditor  can  be  located,  i  e.,  a  return 
of  nulla  bona,  shall  be  conclusive  that  the 
amount  of  the  obligation  bo  reduced  to  judg- 
ment is  a  loss;  it  being  understood,  however, 
tiiat  If  by  a  two-thirds  vote  of  the  then  board 
of  trustees  of  the  German-American  Bank,  or 
its  successor,  any  paper  or  obligations  be  de- 
clared to  be  a  loss,  or  If  any  paper  is  required 
to  be  charged  off  by  the  baok  examiner,  such  ac- 
tion shall  be  conclusive  evidence  of  such  loss. 

"It  is  understood  and  agreed,  however,  that 
said  tmstees  may  at  any  time  demand  that 
the  officers  of  the  German-American  Bank,  or 
its  successor,  shall  cause  any  note,  then  in  said 
bank,  to  be  paid  within  a  period  of  six  months, 
or  that  additional  security  be  given  therefor, 
and  if  it  is  not  so  paid,  or  if  additional  se- 
curity is  not  furnished,  then  be  shall  forthwith 
have  tbe  right  to  make  demand  to  make  the 
cUm  that  aaid  note  or  obUgatiui  li  a  loss; 
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provided,  however,  said  trustee  named  to  oper^ 
ate  under  this  guaranty  for  the  Mercantile  Na- 
tional Bank,  as  now  constituted,  shall.  In  the 
event  that  he  Is  about  to  demand  payment  on 
any  paper  or  obligatioo  in  the  manner  mention- 
ed In  aaid  Instrumuit,  call  into  oonsoltation 
one  of  the  directors  representing  at  this  time 
stock  in  the  German-Ajnerican  Bank,  and,  if 
said  director  agrees  with  him  that  the  call 
shall  be  made,  it  shall  be  forthwith  made  as 
provided.  In  the  event,  however,  that  said  di- 
rector disagrees  with  the  trustee,  one  of  the 
directors  named  1^  the  stockholders  of  the  new 
stodc  ahaU  be  called  in  conference,  and,  if  he 
agrees  with  the  said  trustee,  said  call  shall 
forthwith  be  made,  and  if  he  disagree^  said 
paper  shall  thereupon  vemain  uncalled,  unless, 
subject  to  other  action  by  two-thirds  vote  of  tbe 
board  of  trustees,  thereafter  same  is  called. 

"It  is  further  agreed,  and  the  president  and 
other  officers  of  the  German-American  Bank,  or 
its  successor,  are  hereby  authorised,  upon  notice 
and  demand  from  said  trustee  (and  this  in- 
strument shall  be  deemed  sufficient  to  vest  such 
power  in  said  truatee),  to  api^  towards  any 
loss,  if  any.  In  excess  of  the  amount  herein- 
above specified,  on  existing  obligations  of  tbe 
German-American  Bank,  any  dividends  which 
may  be  declared  from  time  to  time  upon  the 
stock  whi^  we  now  own,  and  for  such  purpose 
we  hereby  transfer  and  assign  to  such  trustee 
all  dividends  that  may  be  dedared  upon  the 
stock  which  we  and  each  of  us  now  hold,  said 
assignment  to  be  effective  only  in  case  there  be 
a  liability  hereunder;  but  nothing  in  this  pro> 
vision  with  relation  to  the  assignment  of  divi- 
doida  sbdll  in  any  way  be  construed  as  pre- 
venting said  trustee  from  making  demand  and 
taking  such  other  action  aa  be  may  think  neces- 
sary and  proper  for  the  purpose  of  obtaining 
hereunder  the  necessary  funds  to  take  up  any 
deficiency  that  may.  arise,  limited,  however,  to 
the  methods  of  calling  iixe  obligations  herein 
outlined ;  and  it  is  understood  and  agreed  that 
as  deficiencies,  if  any,  arise,  demand  may  be 
made,  and  that  no  demand  or  payment  shall  be 
construed  to  In  any  way  relMse  the  undnaigned 
or  dther  of  tiicm  from  any  future  Uablli^  dur- 
ing the  life  of  this  agreement  for  other  or  ad- 
ditional demands.  It  Is  understood  and  agreed, 
however,  that  no  demands  shall  be  made  for  the 
payment  hereunder  from  and  after  the  1st  day 
of  July,  1917,  that  is,  that  unless  the  loss  is 
determined  or  ascertained  prior  to  such  date, 
then  there  shall  be  no  further  liability  hereunder 
upon  the  anderaigned  or  either  of  them. 

"It  is  understood  and  agreed  that  this  agree- 
ment is  to  be  Mnding  upon  each  of  us,  and  our 
respective  heirs,  assigns,  executors,  and  admin- 
istrators, for  all  losses  covered  hereby  severally 
in  the  proportion  the  stock  owned  by  us  in  our 
respective  names  bears  to  the  total  of  the  stock 
represented  by  the  signatures  hereto,  that  is, 
our  liability  for  all  losses  for  which  demand 
may  be  made  from  time  to  time  hereunder  shall 
be  severally  for  tbe  portion  thereof  as  our 
respective  holdings  bear  to  the  entire  stock  rep* 
resented  hereby;  tt  being  understood  that  this 
agreement  Is  to  be  effective  if  signed  by  the 
owners  or  a  majority  of  the  owners  of  the  pres- 
ent outstanding  stock  of  the  Germao-Amerjcan 
Bank,  and  we  and  each  of  us  undertake  and 
agree  and  bind  ourselves  to  pay,  within  a  period 
of  rix  moaths  after  each  d«nand  during  the 


Digitized  by 


392 


187  PAOIFIG 


BBPOBTEB 


(Wash. 


life  of  this  agreement,  sererally  the  proportion 
of  the  indebtedness  represented  by  said  demand 
as  our  present  Btockholdings  bear  to  the  total 
stock  represented  by  the  signature*  hereto. 

"It  ifl  farther  andecstood  and  agreed  that  if 
payment  is  not  made  hereunder  by  as  or  any  ot 
us  of  our  proportionate  amount  of  said  loss, 
as  hereinabove  provided,  within  six  months 
after  demand,  then  all  unpaid  demands  shall 
bear  interest  at  the  rate  of  8  per  cent  per  an- 
num from  the  date  upon  whidi  payment  should 
be  made;  and  it  is  further  understood  and 
agreed  that  if  suit  is  brought  to  recover  any 
demand  or  demands  hereunder,  then  in  every 
action  so  brought  we  and  each  of  us  bind  our- 
selves to  pay,  in  addition  to  the  sum  found  due, 
a  reasonable  amount  as  an  attorney's  fee,  such 
amount  to  be  fixed  by  the  court. 

"We  further  undertake  and  agree  to  present 
our  stock  to  a  proper  officer  of  the  German- 
American  Bank,  or  its  successor,  and  agree  that 
such  officer  may  indorse  thereon  a  memorandum 
impressing  the  same  with  the  torma  of  this 
agreement. 

"It  is  further  understood  and  agreed  that  the 
mbscrlbera  to  the  additional  flOO.000  par  of 
stock  of  the  German-American  Bank,  or  Its 
successor,  and  who  are  protected  hereby,  may 
at  any  time,  by  a  majority  vote,  name  a  new 
trustee,  who  shall- be  vested  with  the  same  au- 
thority and  powers  as  the  trustee  named  here- 
in. It  is  understood  and  agreed  that  the  trus- 
tee representing  the  stockholders  of  the  now 
the  Mercantile  National  Bank  who  subscribe  the 
additional  $100,000  of  Btocik  is  to  account  to 
the  German-iUnerican  Bank,  or  its  successor,  for 
all  sums  paid  or  collected  hereunder,  less  legiti- 
mate expenses  incident  thereto,  that  is,  that 
the  funds  to  be  collected  hereunder  are  to  be 
collected  for  the  use  and  benefit  of  the  German- 
American  Bank,  or  its  successor. 

"This  agreement  is  to  be  delivered  upon  the 
delivery  of  I.  J.  lUley,  as  trustee  for  us  and 
each  of  us,  of  an  agreement  of  guaranty  of  sim- 
ilar import,  and  covering  obligations  and  prop- 
erties turned  over  or  to  be  turned  over  by  the 
Mercantile  Nataonal  Bank  to  the  German-Amer- 
ican idank,  or  its  successor,  the  German-Amer- 
ican Mercantile  Bank,  together  with  an  original 
subscription  list  containing  the  names  of  the 
subscribers  to  the  new  stock,  and  upon  payment 
of  the  amount  of  $100,000  in  cash  to  said  Ger- 
man-American Bank,  or  its  successor,  the  pur- 
chase price  of  said  stock." 

These  Instruments  were  submitted  to  the 
stockholders  of  the  respective  banks  at  meet- 
ings specially  called  to  consider  them,  and 
were  duly  and  regularly  approved  and  adopt- 
ed by  the  officers  and  stockholders  of  the  re- 
spective banks.  Acting  pursuant  thereto,  the 
German-AmertcBD  Bank,  by  appropriate  pro- 
ceedings, changed  its  name  from  German- 
American  Bank  to  German-American  Mercan- 
tile Bank,  reduced  the  membership  of  Its 
board  of  trustees  to  nine  In  number,  increas- 
ed its  capital  stock  from  ¥100,000  to  $200,- 
OOO,  permitted  the  stockholders  of  the  Mer- 
cantile National  Bank  to  subscribe  for  the  ex- 
cesjs  capitalization,  took  over  the  deposits 
ind  mch  of  the  notes  and  other  assets  of  the 
Mercantile  National  Bank  as  the  agreement 
contemplated,  and  generally  complied  wltti 


all  of  the  terms  of  the  agreement  In  the 
meantime  certain  of  its  stockholders,  the  de- 
fendants In  the  present  actirai,  executed  the 
guaranty  agreement  In  the  form  as  we  have 
set  It  forth.  As  this  salt  pertains  only  to  the 
guaranty  of  the  stockholders  of  the  German- 
American  Bank,  the  actlcm  taken  by  the 
stockholders  and  officers  of  the  Mercantile 
National  Bank  la  not  detailed  in  the  com- 
plaint It  Is  alleged  generally,  however,  that 
It  went  Into  voluntary  liquidation,  and  that 
the  "various  provisions  of  the  plan  or  propo- 
sition looking  to  the  amalgamation  of  the  busi- 
ness of  the"  two  banks,  including  the  execu- 
tion of  the  reciprocal  guaranty  agreements, 
**were  duly  carried  out"  Tiie  proceedings 
had  vrlth  relation  to  the  reorganization  of 
the  German-American  Bank  and  the  transfer 
to  It  of  the  assets  of  the  Mercantile  National 
Bank  were  completed  as  of  date  August  29, 
1014,  and  the  reciprocal  guaranty  agreements 
were  delivered  to  the  respective  trustees  nam- 
ed therein  on  the  same  day;  the  German- 
American  Bank  from  thence  on  continuing  Its 
business  under  its  new  name  of  German- 
American  Mercantile  Bank. 

On  January  27,  lUlG,  the  state  bank  ex- 
aminer required  the  bank  to  charge  off  from 
its  listed  assets,  as  unbankable  paper,  notes 
and  other  securities  representing  Its  loans 
and  inv^tments  of  a  face  value  In  excess  of 
$£iO,000.  These  securities  were  among  those 
held  by  the  German-American  Bank  at  the 
time  of  the  amalgamation  and  were  covered 
by  the  guaranty  agreement  While  the  al- 
legations of  the  complaint  are  to  us  not  en- 
tirely clear  concerning  the  matter,  this  seems 
to  ha-ve  been  settled  by  deducting  from  the 
total  sum  of  the  assets  found  unbankable  the 
sum  of  $12,500,  the  maximum  sum  not  cover- 
ed by  the  guaranty  agreement,  tlie  surplus 
and  net  earnings  of  the  German-American 
Bank  on  hand  at  the  time  of  the  amalgama- 
tion, and  by  tue  payment  by  the  guarantors 
of  the  dlfferoice;  thus  absorbing  all  of  the 
credits  permitted  the  guarantors  by  the  agree- 
ment Under  the  dates  of  November  8, 1915, 
February  19,  1916,  and  Dec^ber  30,  1916. 
tiie  bank  examiner  required  the  bank  to 
charge  off  other  paper  covered  by  the  guaran- 
ty agre«nent  of  the  face  value  of  $6,446. 
These  notes  were  certified  by  the  directors 
of  the  bank  to  the  trustee  named  In  the 
agreement  as  nonbankable  paper,  and  de- 
mand was  made  by  the  trustee  on  the  obligors 
therein  for  the  payment  of  the  amount  there- 
of. No  onnpliance  was  made  with  OUs  de- 
mand. 

On  January  31, 1917,  the  German-American 
Mercantile  Bank  was  found  and  dedared  to 
be  Insolvent  by  the  bank  examiner  and  pos- 
session of  its  assets  was  then  taken  by  him. 
In  the  course  of  his  administration  of  the 
bank's  affairs  the  bank  examiner  found  other 
loans  and  Investments  carried  by  the  bank, 
which  were  a  part  of  the  loans  and  invest- 
ments  <tf  the  Gennan-Amoican  Bank  at  the 
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time  of  the  amalgamaUim  and  whit^  were 
turned  over  to  the  German-American  Mercan- 
tile Bank  at  that  time,  to  be  uncoUectable 
unci  a  loss  to  the  bank.  The  character  and 
amounts-  of  these  are  summarized  In  the 
complaint  in  the  following  manner: 

Notes   I  44^  77 

Real  Mtatft  loana   44,362  54 

Claims  and  faignimtM.   13^  H 

Loas  on  r«al  flitata   9,172  SI 


Kakliic  a  total  ot.'.  1111471  « 

On  May  23, 1017,  these  items  were  declared 
to  be  a  loss,  within  the  meaning  of  the  terms 
of  the  guaranty  agreement,  by  both  the  bank 
examiner  and  the  board  of  directors  of  the 
German-American  Mercantile  Bank,  and  cer- 
tified as  snail  to  the  trustee  named  In  the 
agreement,  and  that  person  on  the  same  day 
made  demand  on  the  obligors  named  In  the 
agreement  for  payment.  The  demand  wds 
not  complied  with  within  the  six  months  per- 
mitted by  the  gnaronty  agreement,  nor  at  any 
time,  whereupon  the  present  action  was  be- 
gun, with  the  result  before  stated. 

While  extended  briefs  hare  been  filed  by 
the  parties  to  the  appeal.  In  which  many 
questions  are  discussed,  it  has  seemed  to  us 
that  the  primary  and  controlling  questl<«  Is, 
Who  is  the  real  beneficiary  of  the  guaranty 
agreement?  On  this  question  it  is  the  appel- 
lant's contention  that  the  real  beneficiary  Is 
the  bank ;  that  the  obligor  In  the  agreeinmts 
are  (mly  the  laddental  baiefldarles  thereof; 
and  frcHu  this  the  craiclnslmi  Is  drawn  that 
the  bank  could  haTe  sued  upon  the  agree- 
ments, and  In  consequence  the  bank  examiner 
can  sue  thereon  as  the  representattve  of  the 
bank.  On  the  other  hand,  the  respondoits 
contend  that  the  real  beneficiaries  are  the 
obligors ;  that  the  bank  is  only  an  Incidental 
beneficiary  thereof ;  and  hence  the  bank  never 
had  and  could  not  have  a  right  of  actim  oti 
the  agreements,  and  that  no  sudbi  right  Inures 
to  the  bank  examiner. 

To  determine  which  of  these  respective  con- 
tmtious  should  be  sustained,  resort  must  be 
primarily  to  the  two  contracts  above  set  out. 
and  especially  to  the  second  one.  The  first 
contract  Is  referred  to  as  the  tentative  agree- 
ment, and  the  other  as  the  reciprocal  guaran- 
ty agreement.  The  fact  must  be  kept  con- 
stantly in  mind  that  It  was  the  two  banks 
that  were  amalgamated.  The  German-Amer- 
ican Bank  was  taldng  over  the  paper,  the 
business,  find  the  assets  of  the  Mercantile 
National  Bank ;  the  latter  bank  expecting  to 
go  into  liquidation.  To  effect  this  amalga- 
mation the  banks  must  act  as  entities,  and  In 
this  capacity  must  speak  through  their  stock- 
holders in  meetings  regularly  called  for  the 
pnri>o9e. 

On  the  5th  day  of  August,  1914,  a  special 
meeting  of  the  stockholders  of  the  German- 
American  Bank  assembled,  pursuant  to  a  call 
regularly  Issued.  The  minutes  of  this  meet- 
ing are  m^e  a  part  of  the  complaint,  and 
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show  that  the  object  of  the  meeting  was  to 
Increase  the  capital  stock  of  the  German- 
American  Bank  to  $200,000,  to  change  the 
name  of  the  bank  to  that  of  the  German- 
American  Mercantile  Bank,  and  to  amalga- 
mate with  the  bank  the  assets,  business,  and 
good  wlU  of  the  Mercantile  National  Bank. 
At  this  meeting  resolutions  were  passed  cov- 
ering the  proposed  amalgamation  and  provid- 
ing that  the  board  of  directors  should  cmn- 
prise  nine  members  InsteaH  of  fifteen.  The 
minutes  of  the  meeting  recite  that  the  ten- 
tative Bgre«nent  and  the  guaranty  agree- 
ment were  r^ad  paragraph  by  paragraph, 
were  approved  by  the  stockholders'  meeting, 
and  "were  thereupon  signed  by  the  parties 
whose  names  appear  on  the  originals  thereof, 
which  were  ordered  spread  upon  the  minutes 
of  the  meeting."  The  parties  who  signed 
these  agreements  are,  with  the  exception  of 
the  wives,  the  parties  to  thls  actlMi  against 
whom  recovery  Is  sought. 

The  tentative  agre^ent  sets  out  the  pro^ 
posed  plan  of  amalgamation,  and  provides 
in  paragraph  5  that  the  stockholders  of  the 
Mercantile  National  Bank  who  subscribed  to 
the  $100,000  stock  In  the  German-American 
Mercantile  Bank  are  to  execute  a  good  and 
BUffldoit  guaranty  to  a  trustee  to  be  named 
by  the  stockholders  of  the  the  German-Amer- 
ican Bank,  so  u  to  Insure  "It"  against  loss 
npon  the  paper  or  obligations  turned  over  by 
the  Mercantile  National  Bank. 

The  stockholders  of  the  German-American 
Bank  were  to  execute  a  good  and  sufficient 
guaranty  to  a  trustee  to  be  named  by  the 
std^bolders  of  the  Mercantile  National  Bank 
who  subscribed  for  the  additional  $100,000 
stock  of  the  German-American  Mercantile 
Bank,  under  which  they  shall  guarantee 
"said  bank"  against  loss  upon  the  paper 
then  lield  by  that  bank. 

If  the  tentatlTe  agreement  were  alone  to 
be  considered,  It  conld  hardly  be  doubted 
that  the  intention  was  to  make  the  Omnan- 
American  Mercantile  Bank  the  beneficiary 
of  the  agreement.  In  tact,  the  language  here 
used  is  that  the  bank  Is  to  be  guaranteed 
against  loss,  but  since  the  acdon  necessarily 
is  based  primarily  upon  the  reciprocal  guar- 
anty agreement,  attention  must  be  given  to 
the  language  used  In  that  contract. 

It  qonsists  of  two  parts;  one  part  con- 
taining recitals  and  the  other  the  obliga- 
tions. In  the  recital  part,  which  In  effect 
recapitulates  the  plan  of  amalgamation  or 
merger,  there  Is  some  language  which  If  it 
stood  alone,  such  as  an  expression  "guar- 
antee to  them,"  would  indicate  that  the  guar- 
anty was  for  the  benefit  of  the  stockholders 
subscribing  to  the  $100,000  worth  of  the  in- 
creased capital  stock  of  the  German-Ameri- 
can Mercantile  Bank.  In  the  obligatory  part 
of  the  contract  it  is  recited  in  the  first  para- 
graph that  "for  and  In  consideration  ot  the 
benefits  accruing  to  us  and  efich  of  us  by 
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letiSOD  of  the  matters  and  things  hereinbe- 
fore referred  to,  and  for  a  TaluaWe  consid- 
eration, *  *  *  the  undersigned  and  each 
of  us  *  *  *  bind  ourselves"  In  the  man' 
ner  therein  set  out  to  make  good  any  loss 
that  may  occur  upon  the  paper  held  by  the 
German-American  Bank  at  the  time  of  the 
amalgamation. 

A  method  is  provided  by  which  to  deter- 
mine when  the  paper  shall  be  conddered  a 
loss,  and  by  which  such  loss  may  be  collect- 
ed from  the  parties  signing  the  agreement. 
It  iB  further  provided  that  the  signers  of 
the  agreraient  were  to  present  their  stock 
to  a  proper  officer  of  the  German-Ameiican 
Bank  "and  agree  that  such  officers  may  in- 
dorse a  memo  therein  impressing  the  same 
with  the  terms  of  this  agreement."  in  pur- 
suance of  this  provision,  it  Is  alleged  that 
all  the  papers  Cnotefl)  owned  by  the  German- 
American  Bank  at  the  date  the  amalgama- 
tion was  consnnmiated,  to  wit,  August  29, 
1914.  were  by  the  <^cers  of  the  German* 
American  Mercantile  Bank  inqwessed  with 
the  terms  of  the  guaranty  agreement;  there 
beins  placed  upon  aU  tbe  paper  and  notes, 
including  the  paper  received  from  the  Mer- 
cantile National  Bank,  the  abbreviation 
^Gr.";  and  the  paper  which  both  banks 
held  at  the  time  of  the  amalgamation  was 
carried  by  the  German-Amorlcan  Mercantile 
Bank  In  this  form  and  was  held  out  to  the 
state  bank  oamlner  aa  guaranteed  paper. 

C1-S]  The  agreonent  further  provides; 
that— 

"It  is  nndentood  and  agreed  that  the  trustee 
Tepresentiag  the  stockhi^ers  the  now  Mer- 
cantile Naticmal  Bank  who  anbscribed  the  ad- 
ditional $100,000  oi  the  stock  is  to  account  to 
the  German-American  Bank,  or  its  BuccessorB, 
for  ail  Boms  paid  hereonder,  lem  le^timate  ex- 
penseB  thereto,  that  is,  that  the  funds  to  be  col- 
lected hereunder  are  to  be  collected  for  the  use 
and  benefit  of  the  German-American  Bank,  m 
its  successors.'* 

Here  Is  a  direct  provision  that  the  money 
collected  under  this  agreement  is  to  be  ac- 
counted for  to  the  German-American  Bank, 
and  the  funds  so  collected  are  "to  be  collect- 
ed for  the  use  and  benefit  of  the  German- 
American  Bank."  The  paper  covered  by  the 
guaranty  was  owned  by  the  bank  which  had 
a  direct  Interest  In  its  collection.  The  funds 
collected  under  the  guaranty  were  to  be  paid 
to  the  bank.  Under  this  state  of  facts  the 
bank  was  the  direct  beneficiary  of  the  guar- 
anty agreement  The  stockholders,  of  course, 
who  signed  the  agreement  were  also  Inter- 
ested in  keeping  the  paper  of  the  bank  good, 
but  it  was  the  bank  as  an  entity  which  was 
primarily  to  be  benefited  by  the  collection. 
Indirectly  there  would  be  a  resultant  benefit 
to  the  stockholders.  Under  the  rule  stated 
In  Tacoma  Mill  Co.  v.  Northern  Pacific,  89 
Wash.  187,  154  Pac.  ITS,  these  two  agree- 
moita,  bdng  executed  at  the  same  time, 
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should  be  considered  together.  If  the  re- 
ciprocal guaranty  agreement  were  Inconsist- 
ent with  the  tentative  agreement,  the  provi- 
sEons  of  the  former.  It  may  be  admitted, 
would  control.  As  already  stated  under  the 
trataUve  agreement,  there  can  be  no  ques- 
tion but  what  the  Intentiott  was  to  have  the 
guaranty  run  to  the  bank  and  make  It  tba 
beneficiary  of  the  agreement  Heading  the 
two  Instruments  together,  they  do  not  appear 
to  be  Inconaistent  There  is  nothing  In  the 
guaranty  agreement  which  requires  a  con- 
struction that  the  beneficiary  was  to  be  the 
stockholders  and  not  the  bank.  Language 
used  incidentally  In  the  recitals  thereof  can- 
not be  held  to  be  controlling  over  the  direct 
provision  In  the  obligatory  part  Even 
though  the  tentative  agre^ent  wwe  disre- 
garded, and  attention  was  given  only  to  the 
guaranty  agreement,  the  result  would  not  be 
different,  because  a  proper  conatruction  of 
that  agreement  Is  Out  it  is,  made  for  the 
benefit  of  the  bank,  and  that  the  bank  is 
the  direct  benefidary  thereof. 

[4]  The  guaranty  agreement  bdbtg  m^e 
for  tiie  benefit  of  tlie  bank,  the  queation  aria* 
es  whether  the  state  bank  examiner  may  sue 
upon  it  Under  section  179  of  Bemii^ton'a 
Code  it  is  provided  that  every  action  shall 
be  prosecuted  in  the  name  of  "the  real  par- 
ty  in  interest,"  exc^t  as  la  otherwise  pro- 
vided by  law. 

By  a  long  line  of  dedeioos,  which  will  be 
found  collected  In  Hart  v.  Bogle.  88  Wash. 
125, 152  Pac.  1010,  this  court  is  committed  to 
the  doctrine  that,  where  one  person  for  a 
valuable  consideration  makes  a  promise  to 
another  to  pay  the  debt  of  a  third  person, 
such  third  person  may  maintain  an  action 
In  his  own  name  upon  the  promise  and 
against  the  promisor  alone.  The  bank,  be- 
ing the  direct  beoefldary  of  the  guaranty 
agreement,  must  be  held  to  be  the  real  par- 
ty in  interest  If  the  bank  be  the  real  par- 
ty in  interest,  there  can  be  no  question 
that,  after  insolroicy  and  the  bank  being 
taken  over  by  the  state  b^nk  examiner,  that 
official  may  maintain  an  action  upon  the 
agreement  Hanson  v.  Boderbei^,  106  Wash. 
256,  177  Pac.  827;  Briscoe  v.  Hamer.  50  Okl. 
281,  160  Pac.  1101;  Montgomery  Bank  & 
Trust  Co.  V.  Walker,  181  Ala.  868,  61  South. 
961. 

The  case  of  Pnnta  Gorda  Bank  t.  State 
Bank  of  Ft  Meade,  62  Fla.  899, '42  South. 
846,  is  very  much  like  this,  except  that  there 
the  action  was  brought  by  the  bank  Itself. 
The  situation  presented  in  that  case  and  the 
holding  of  the  court  can  be  best  understood 
by  a  liberal  quotation  from  the  opinion: 

"It  appears  from  the  allegations  of  the  dec- 
laration that  the  defendant  and  others  owned 
the  stock  of  the  Punta  Gorda  Bank,  which  was 
a  branch  bank  of  the  defendant  These  par- 
ties thought  it  best  for  the  banking  interest 
of  Punta  Gorda  to  increase  the  capital  stock 
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of  tbe  Utter  bank  fnom  f6>000  to  «15,00a  and 
to  ineotporate  It  as  a  separate  independent  in- 
•titution.  MeAdov  contemplated  putting  in  the 
new  bank  the  additional  $10,000,  or  procaring 
others  to  do  so,  and  the  new  bank  was  to  take 
over  the  securities  of  the  one  it  succeeded ;  but 
McAdow  was  uncertain  as  to  the  vftlue  ot  cer- 
tain of  the  securities,  especially  the  note  of 
Hinkley  for  $4,500.  To  induce  McAdow  to 
go  into  tbe  new  bank,  or  induce  others  to  do 
■o,  and  pnt  in  the  additional  $10,000,  the  de- 
fendant and  other  stocUuddera  ot  the  branch 
bank  at  Pnnta  Gotda  executed  a  vrltten  instru- 
ment guaranteeing  all  the  securities  held  by 
the  branch  bank  at  the  face  valne  against  any 
loss  by  failure  to  collect  said  securities.  This 
guaranty  was  executed  on  or  about  the  Slst  of 
December,  1803.  In  consideration  of  this  guar- 
anty $10,000  was  added  to  the  capital  of  the 
Punta  Oorda  Bank,  and  in  pursuance  of  it  the 
new  banki  the  pUhitSit  in  this  fsse,  waa  or- 
ganized and  took  over  all  tiie  assets  of  the 
branch  bank,  induding  the  Hinkley  note,  which 
in  the  meantime  had  matured,  and  Hinkley, 
with  the  consent  of  the  defendant,  had  executed 
a  renewal  note,'dae  on  demand  after  date,  for 
$4,500,  with  10  per  cent  interest  The  Hinkley 
note  proved  valueless  to  the  plaintiff,  the  new 
bank,  and  it  sues  on  the  guaranty.  Constru- 
ing this  contract  of  guaranty  in  the  light  of  the 
circumstances  surrounding  the  parties,  it  seems 
to  us  that  It  was  the  Intemt  of  all  the  parties 
that  tlie  gnaranty  should  so  strengtticai  the 
«i[l«wriai  position  of  tbe  new  bank  as  to  Induce 
UcAdow  to  become  Interested  in  it,  and  there- 
fore it  was  executed  for  tbe  benefit  of  the  new 
bank.  McAdow  and  all  other  stockholders  in 
the  new  bank  were  incidentany  benefited  by 
the  gnarantr,  but  its  primary  object  was  the 
benefit  of  the  new  bank.  Taking  this  view,  we 
think  the  plaintifl  bad  the  right  to  sue  on  this 
guaranty.  It  is  not  contended  here  that  Mo* 
Adow  SA  not  accept  the  proffered  guaranty, 
or  that  the  defendant  did  not  have  notice  ot 
such  aceeptande,  and  the  facts  allied  very 
dearly  imply,  we  think,  that  the  guaranty  waa 
accepted  by  McAdow,  and  that  tbe  defendant 
had  notice  of  tbe  acceptance. 

"The  contention  by  the  defendant  in  error  is 
that  no  one  but  McAdow  could  sue  on  the  con- 
tract ot  guaranty;  that  no  contractual  rela- 
tlona  existed  between  the  plaintiff  and  the  de- 
fendant; and  that  no  consideration  is  shown 
to  support  a  contract  between  the  parties;  and 
therefore  there  is  no  valid  contract  It  seems 
to  ns  that  there  was  a  clear  benefit  to  be  de- 
rived by  tbe  defendant  and  the  stockholders  of 
the  branch  bank  from  getting  McAdow  with  bis 
$10,000  into  the  new  bank.  It  could  have  had 
no  other  effect  than  to  give  stability  to  the 
value  of  their  stock,  if  it  did  not  materially  in- 
crease it  by  enlarging  the  capacity  of  the  bank 
Cor  carrying  on  its  business.  This  element  of 
advantage  was  a  sufficient  consideration  to  sup- 
port the  contract  Ehirthennore,  McAdow,  by 
accepting  the  guaran^  and  putting  In  his  mon- 
ey, or  procuring  others  to  put  In  money,  gave 
full  consideration  for  the  guaranty.  Ferst  v. 
Bladtwell,  39  Fla.  621,  22  South.  892.  If  the 
contract  was  intended  for  the  b«iefit  of  the  new 
bank,  as  we  think  it  was,  then  there  can  be 
no  qnsstion  that  it  has  a  right  to  sue  upon 
It  Wiii^t  Terry,  28  Fla.  160.  2  South.  6; 
7  An.  ft  Bng.  BiU9-  Law  (2d  Bd.)  ppb  106-108, 
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and  aotea.  TUm  was  not  the  doctrine  of  the 
common  law  in  a  case  Uke  this,  and  perhaps 
is  not  the  mle  in  several  Amerloin  states,  but 
under  statutes  like  ours,  authorizing  the  real 
party  in  interest  to  sue  (seetiw  981,  Bev.  St 
1802),  we  think  the  question  Is  settled." 

It  has  been  suggested  that  the  agreement 
of  guaranty  in  that  case  was*  to  the  new  or- 
ganization, but,  even  if  this  be  true,  it  does 
not  destroy  the  case  as  an  authority.  There 
can  be  little  difference  between  the  effect  of 
such  an  agreement  and  one  which  makes  the 
bank  the  direct  beneficiary  of  the  proceeds. 

The  case  of  Horstmann  Co.  v.  Waterman, 
103  Wash.  18,  173  Pac.  733,  is  relied  upcm 
as  sustaining  the  respondent's  contention 
that  the  bank  was  not  the  real  party  In  in- 
terest, and  that  therefore  the  bank  exam- 
iner has  no  right  to  maintain  the  action. 
But  that  case  Is  distinguishable  from  the 
present  In  at  least  one  material  respect 
There  the  creditor  seeking  to  bring  the  ac- 
tion upon  a  guaranty  agreement  was  not  a 
party  to  the  inducing  consideration  for  the 
agreement  Here  before  the  amalgamation 
could  take  place  the  bank  must  act,  speaking 
through  Its  stockholders.  The  bank,  as  an 
inducement  and  consideration  for  the  amal- 
gamation, Increased  its  capital  stock  from 
$100,000  to  $200,000;  changed  its  name 
from  that  of  the  German-American  Bank  to 
that  of  the  German-American  Mercantile 
Bank;  reduced  the  number  of  Its  trustees 
to  nine;  and  further  provided  that  the 
agreements  should  be  spread  upon  Its  rec- 
ords as  a  part  of  the  minutes  of  the  stock- 
holders' meeting. 

It  Is  not  the  Intention  in  that  case  to 
overrule  the  line  of  deci^ons  of  this  court 
dted  in  Hart  v.  B<^le,  supra,  and  adopt  the 
rule  of  Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  19G.  in  modified  form.  There  is  a 
general  reference  to  the  early  dedsions  of 
this  coort  in  the  opinion,  but  the  line  of  cas- 
es referred  to  in  Hart  v.  Bogle  was  not 
there  mentioned.  The  Vrooman  Case  la  dis- 
approved of  in  Corkrell  v.  Poe,  100  Wash. 
625,  171  Pac.  522,  and  the  rule  of  the  cases 
dted  lu  Hart  v.  Bogle  is  approved.  But 
whatever  effect  may  be  given  to  tbe  language 
in  Horstmann  t.  Waterman,  as  already 
pointed  oat,  upon  the  facts  that  case  Is  sub- 
stantlally  different 

[I]  It  has  been  atiggested  that  the  ree^ro- 
cal  snaranty  agreemoits  could  have  been  re- 
scinded and  annnlled  with  tbe  consent  and 
oo-<q;»eratlou  of  the  signers  and  trustees ;  but 
the  role  Is  that  the  parties  to  an  agreement 
made  fior  the  benefit  of  a  third  party,  if  ac- 
cepted  by  that  party,  cannot  themselves  an- 
nul the  ctntract  by  mntoal  releaeea.  Me- 
Conaughy  v.  Juvenal,  73  Wash.  166, 131  Pac 
851;  Tweeddale  v.  Tweeddale,  116  Wis.  517, 
93  N.  W.  440;  61  U  a  A.  609,  90  Am.  8t 
R^.  1003;  American  Central  Life  Ins.  Co. 
T.  Rosensteln  (IiuL  App.)  88  N.  E.  97;  £t- 
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scheid  t.  Baker,  112  Wis.  129,  88  N.  W.  52. 

Under  that  rule  the  reciprocal  ffuaranty 
agreement  could  not  be  annulled  without  the 
consent  of  the  bank.  It  had  assented  to  the 
agreement  and  was  a  part7  to  the  induce- 
ment and  consideration  which  prompted 
them. 

There  are  other  questions  suggested  In  the 
briefs,  but  we  think  that  the  questions  al- 
ready discussed  and  decided  are  controlling. 
Any  further  comment  would  unnecessarily 
extend  this  opinion,  which  Is  already  unrea- 
sonably long. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  overrule  the  demurrers. 

Beversed. 

HOLCOMB,  C.  and  BRIDGES,  MACE- 
IKTOSH,  and  UOUNT,  JJ^  concur. 


Id  re  BLOOR'S  ESTATa 

BLOOB  T.  BLOOB  et  aL 
(No.  1S472.) 

(Supreme  Court  of  WatUngtoiL   Jan.  20; 

182a) 

1.  APPBAI.  ARD  KBBOB  •sssQlO  —  THAT  PKTI- 
TIONBB  IB  MOT  HUD  OW  FjUOLT  PBEBUUEO 

UNUBB  THi:  FACTS. 

Where  there  is  no  minor  child  of  plaintiff 
or  her  deceased  husband,  or  either  of  them,  and 
plaintiff's  petition  contains  no  allegations  as 
to  plaintiff  being  the  bead  of  a  family,  within 
Bern.  Code  1915,  S  553,  the  conrt  on  appeal 
must  assume  that  plaintiff's  claim  of  homestead 
can  have  no  support  on  theory  that  she  is  the 
head  of  a  fandly. 

2.  HOUEffTBAD  «=»42— Wax  NOT  BITTmSD  TO 

ooiOEtJNrrr  as  a  hombstbad  wbbbb  ho  dbo- 

I.ABATION  TZI.BD. 

l%oagb  husband  and  wife  occupied  land  in 
controversy  for  a  period  of  18  years  prior  to 
husband's  death  in  1916,  and  plaintiff  wife,  not 
the  head  ot  a  family,  continued  to  re^e  on 
the  land  after  husband's  death,  plaintiff  ia  not, 
where  neither  she  nor  her  husband  in  Us  life- 
time filed  a  claim  or  declaration  of  homestead, 
entiUed,  under  Bern.  Code  191S,  SJ  628-«61, 
and  sections  1465,  1468,  to  have  the  land  de- 
creed to  be  her  homestead  to  the  end  that  ab- 
aolnte  title  vest  in  her. 

8.  HouEsnxAD  ®=9 135— Repeal  of  btatutb  bt 

COUICUHITT  PBOPEBTT  I-/AW. 
Rem.  Code  1915,  ii  1465,  1468,  were  en- 
acted as  a  part  of  the  original  Probate  Law  of 
1854,  and  imply  a  title  in  deceased  head  of  fam- 
ily, and  while  that  law  contemplates  tbe  vest- 
ing of  title  to  the  homestead  In  the  widow  and 
minor  children  following  the  death  of  tbe  hus- 
band, it  was  in  the  latter  respect  in  effect  re- 
pealed by  the  Homestead  Law  ot  1895. 


4.  HOUBSTBAD  «S»13S,  143— SUBVIVHTQ  WIFE 
NOT  BNTITIAD  TO  COlDfUNITT  PBOPEBTT  AS 
BOUSaTBAD  AS  AOAXITST  EBZB8,  BTATUIB  NOT 
BBINO  BETBOACnVK, 

Where  neither  plaintiff  wife  nor  her  hus- 
band filed  a  claim  or  dedaration  of  homestead 
in  community  property  during  his  lifetime,  the 
rights  of  the  heirs  of  the  husband  accrued  im- 
mediately upon  his  death  in  1916,  and  plaintiff 
wife,  not  tbe  bead  of  a  family,  is  not,  under 
Laws  1917,  p.  670,  I  103,  enUtled  to  have  the 
property  decreed  to  be  her  homestead  to  the 
end  that  absolute  title  vest  In-  her,  the  statute 
not  being  retroactive,  and  the  effect  of  award- 
ing homestead  being  to  Impair  vested  rights 
of  hers  (Bern.  Code  1915,  1 1366). 

D^MUtmoit  1. 

Appeal  from  SnperlOT  Court,  Sao  Jnan 

County ;  Ed.  E.  Hardin.  Jndge. 

Petition  by  Isabella  K.  Bloor  to  have  set 
aside  to  her  from  the  community  real  prop- 
erty of  herself  and  deceased  husband,  J.  T. 
Bloor,  a  certain  described  tract  of  land  as  her 
homestead.  Loren  C.  Bloor  and  others  filed 
objections  to  the  petition  In  tbe  nature  of  a 
demurrer,  and  from  judgment  dlsmlsstng  the 
petition,  the  petitioner  appeals.  Affirmed. 

See^  also,  105  Wash.  UO,  177  Paa  722. 

Geo.  A.  Joiner,  ot  Anacortes,  tot  appelant 
Ernest  B.  Herald,  of  Seattle,  fbr  respoad- 
ents. 

PABKEB,  J.  Isabella  K.  Bloor  seeks  to 
have  set  aside  to  her  frcHn  the  community 
real  property  of  herself  and  deceased  hus- 
band, J.  T.  Bloor,  a  certain  described  tract  of 
land  as  her  homestead.  The  question  of  ber 
right  to  such  homestead  was  presented  to  the 
superior  court  for  San  Juan  county,  by  her 
petition  filed  In  the  jnrobate  proceedings  In 
the  administration  of  the  estate  of  J.  T. 
Bloor,  deceased,  pending  in  that  court  The 
matter  was  diq;>oeed  of  on  the  allegations  of 
the  petitlcm  and  the  objections  thereto  in  the 
nature  of  a  d^nurrer,  filed  by  Loren  O.  Bloor, 
Libble  Bloor  Jones,  and  CAilTord  H.  Bloor, 
children  of  deceased  by  a  former  marriage, 
all  of  whom  are  of  full  age.  The  superior 
court  havhig  decided  that  the  petltfra  failed 
to  state  a  cause  for  the  granting  of  the  relief 
prayed  tor,  and  the  petitioner  electing  to 
atahd  npon  her  petttim,  and  not  j^ead  for- 
ther,  final  Judgment  was  rendered  against 
her  dlsmlaaing  ber  petltl<m,  tnm  wfalcta  she 
has  appealed  to  this  court 

[1]  The  controlling  facts  may  be  sum- 
marized from  the  allegations  of  tbe  petition 
as  follows:  Appellant  Is  tbe  widow  of  J.  T. 
Bloor,  who  died  In  San  Juan  county  In  Sep- 
tember, 1916.  The  land  bwe  In  ooutroversy, 
which  appellant  seeks  to  have  set  aside  as  ber 
homestead  is  situated  Id  San  Juan  county, 
and  was  tiielr  community  ipKxpertj  for  a 
period  of  about  18  years  prior  to  bis  death, 
during  the  whole  of  whicb  period  they  resld* 
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ed  Qiereon,  and  since  his  death  she  has  resid- 
ed thereon.  No  claim  or  declaration  of  home- 
stead was  ever  made  by  J.  T.  Bloor  in  tala 
lifetime,  and  no  claim  or  declaration  of 
homesteod  was  ever  made  by  appellant  until 
the  spring  of  1919,  the  exact  date  of  whi<li 
does  not  appear  In  the  record,  when  she  filed 
a  declaration  under  our  General  H<HQestead 
lALVf  (sections  528-561,  B«m.  Code),  dalmiug 
as  a  homestead  the  land  here  In  controrer^, 
and  thereafter  aied  her  petition  In  this  pro- 
ceeding, seeking  a  Judicial  establishing  of 
the  land  so  claimed  to  be  ber  hmnestead,  to 
the  end  that  absolute  title  thereto  vest  in  her, 
under  sectloiis  661  and  146S,  Bon.  Gbde,  and 
sectiOQ  103  of  the  new  Probate  Coue  (Laws 
1917.  p.  67(0.  There  Is  no  minor  child  of  tbe 
deceased  and  appellant,  or  of  ^ther  of  them. 
There  are  no  allegatlcna  of  the  petltl<»i  tondi- 
ing  the  question  of  appelant  being  the  bead 
of  a  faraUy  within  the  meaning  of  section 
653,  Rem.  Code,  of  our  General  Homestead 
Law.  We  must  asaome^  ttierefore,  as  coun- 
sel on  botib  sides  of  this  controversy  seem  to, 
that  her  claim  of  homestead  can  have  no 
Boc^rt  upon  the  tlieory  of  her  tielng  the  head 
of  a  family.  More  than  a  year  has  expired 
since  the  pnblisdilng  of  notfoe  to  creditors,  no 
claims  have  been  filed  against  Uie  estate  the 
funeral  eq^enses  'and  eq>en8es  of  Ihe  last 
Blcdaiea&  of  the.  deceased  have  been  paid,  and 
we  assume  tliat  the  property  at  the  estate  Is 
now  ready  for  dlstributiou  to  the  aK>^aut  as 
the  suTTiTlng  widow  and  to  the  heirs  of  the 
deceased. 

[1]  Since  J.  T.  Bloor  died  in  the  year  1916, 
and  the  new  Probate  Code  was  enacted  by 
Ote  Le«lslatore  of  1917.  enlarging  the  hcune- 
stesd  rlfl^t  of  a  surviving  ecpouse,  and  the 
homestead  dedaration  and  claim  of  appellant 
here  involved  was  filed  in  1&19,  and  the  en- 
larged right  ct  homestead  under  the  new 
Probate  Code  of  IftLT,  if  given  retroactive  ef- 
fect in  favor  of  ai^Uant  as  against  the  in- 
heritance Tighta  of  .the  heirs  of  the  deceased, 
which  occurred  immediately  npoa  his  death 
In  1916  under  section  1306,  B«n.  Code,  would, 
as  we  dial!  presently  see,  impair  those  ac- 
crued Inheritance  rights,  it  becomes  neces- 
sary to  determine  whether  appellant  would 
be  entitled  to  any  homestead  under  the  law 
as  It  ^xlsted  at  the  time  of  the  death  of  the 
deceased  prior  to  the  act  of  1917. 

It  had  become  the  settled  law  of  this  state 
prior  to  the  act  of  1917  that  since  the  enact- 
ment oi  our  General  Homestead  IfSw  in  1896 
{Rem.  Cod^  H  S2&-S61),norightof  bmnestead 
existed  in  any  q)eciflc  property  until  it  was 
sdected,  and  such  selection  evidenced  in  writ- 
ing, and  recorded  as  therein  provided.  Brace 
ft  Hergert  Hill  Co.  v.  Burbank,  87  Wash.  356, 
151  Pac.  808,  Ann.  Gas.  1917E,  739;  In  re 
Borrow's  Estate,  92  WadL  143,  168  Pac  735. 
It  is  therefore  plain  that  the  retddence  of 
appellant  and  her  deceased  hu^and  upon  the 
land  in  controversy  prior  to  the  filing  of  ber 
declaratlan  of  homestead  and  her  petitlwi  In 


this  proceeding  lends  no  legal  sui^rt  to  her 
claim  of  homestead  rights  therein. 

[3]  Counsel  for  appellant  rely  upon  the 
provisions  of  sections  1465  and  1468,  Bem. 
Code.  These  sections,  as  we  noticed  In  our 
decision  In  Stewart  v.  Fitzslmmons,  86  Wash. 
55,  149  Pac.  659,  were  enacted  as  a  part  of 
the  original  Probate  Law  of  1854  (Laws  1854, 
p.  279),  which  was  before  the  enactment  of 
the  Community  Property  Law,  and  Imply  a 
title  in  the  deceased  head  of  a  family;  and, 
while  that  law  contemplated  the  vesting  of 
title  to  the  homestead  in  the  widow  and  mi- 
nor children  following  the  death  of  the  hus- 
band, it  was  in  the  latter  respect,  in  dfect, 
repealed  by  the  Homestead  Law  of  1895 
(Laws  1895,  p.  109).  Stewln  v.  Thrift,  30 
Wash.  36,  70  Pac.  116;  Stewart  v,  Fltzsim- 
mcms,  86  Wash.  55, 149  Paa  659. 

Our  declsi<ms  In  Talxfax  v.  Walters,  66 
Wash.  583,  120  Pac.  81,  and  Clark  v.  Baker, 
76  Wash.  110, 136  Pac.  1025,  do  seem  to  hold 
that  that  law  remained  in  force  in  so  far  as  it 
gave  to  the  widow  alone  a  homestead  right 
for  a  limited  time  in  separate  property  of 
her  deceased  husband.  Ttiat,  however,  is  not 
the  homestead  right  here  In  question,  as  we 
understand  the  claim  of  appellant  This  pro- 
ceeding we  construe  to  be  an  effort  on  the 
part  of  appellant  to  claim  a  homestead  In  the 
community  property  of  herself  and  the  de- 
ceased husband,  such  as  will  cause  an  ab- 
solute title  to  the  land  so  dainied  to  vest  In 
her  as  against  the  claims  of  the  heirs  of  the 
deceased.  This  we  think  she  could  not  suc- 
cessfully do  prior  to  the  passing  of  the  Pro- 
bate Code  of  1917,  since  she  was  not  qualified 
to  make  such  a  claim  by  reason  of  the  fact 
that  she  was  not,  at  the  time  of  filing  her 
homestead  declaration  and  her  petition  In  this 
proceeding,  the  "head  of  a  family,"  In  Be 
Borrow's  Estate,  92  Wash.  143,  158  Pac  735, 
there  was  involved  the  claim  of  a  homestead 
In  community  property  made  by  the  surviving 
husband,  by  the  filing  of  his  declaration  of 
homestead,  after  the  death  of  his  wife,  there 
being  nu  minor  diild  or  other  person  under  his 
care  and  malntoiance,  and  h^ice  he  not  being 
the  "head  of  a  fanUly"  within  the  meaning  of 
the  Xfomestead  Law  of  1896  (section  663,  Bem. 
Code).  In  that  case  it  was  squarely  h^d 
tliat  such  surviving  husband  could  not  sue- 
ceasfully  claim  a  homestead  In  the  commu- 
nity property,  because  of  his  disqualification. 
In  that  he  was  not  the  head  of  a  family 
when  he  made  his  claim  therefor,  after  the 
death  of  his  wife.  A  reading  of  the  Home- 
stead Law  of  1896  (Bern.  Code,  U  628-661), 
we  think,  raiders  it  ^ain  that  the  filing  of  a 
homestead  declaration  by  a  surviving  wife 
stands  npmi  no  dUTerent  footing,  and  confera 
no  diflFerent  rights  upon  her,  than  the  filing 
of  a  homestead  declaration  by  a  surviving 
husband  ccmfers  upon  him.  In  order  for  a 
surviving  wife  to  acquire  a  h(Mne8tead  right 
such  as  appellant  Is  here  seeking,  It  is  as 
necessary  that  she  be  guallfled  by  being  tho 
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head,  of  a  family  as  It  Is  that  a  survtvlng 
husband  be  so  qualified  before  he  can  acquire 
such  homestead  rights.  The  dedslon  render- 
ed by  this  court  in  Ke  Murphy's  Estate,  46 
Wash.  574,  90  Pac.  916,  read  superficially, 
may  seem  out  of  harmony  with  our  conclu- 
sion here  reached,  since  that  was  a  case 
where  a  surrlTlng  wlf^s  homestead  claim  i 
was  protected  by  the  court,  though  she  wasj 
entirely  alone  In  the  world  without  any  ml-  { 
nor  child  or  other  person  dependent  on  her ;  { 
that  Is,  she  was  not  the  head  of  a  family. 
Tbe  homestead  right  there  Involved  had  be- 
come perfected  In  community  property  by  oc- 
cupancy as  a  home  by  both  spouses  long 
before  the  enactment  of  the  Homestead  Law 
of  llM*5,  at  a  time  when  occupancy  as  a  home 
was  all  that  was  necessary  to  perfect  such 
right.  Philbrick  v.  Andrews,  8  Wash.  7,  35 
Pac.  358;  Anderson  v.  Stadlmann,  17  Wash. 
433,  49  Pac.  1070;  Whltworth  v.  McKee,  32 
Wash.  83,  72  Pac.  1046.  ManlfesUy  that 
surviving  wife  need  do  nothing  other  than 
to  continue  to  occupy  the  home  in  order 
to  perfect  her  homestead  right.  We  con- 
dude  that  appellant  could  not  after  the 
d^th  of  her  husband  successfully  dalm  a 
homestead  right  in  the  community  property 
such  as  she  here  seeks  to  acquire  prior  to  the 
passage  of  the  new  Probate  Code  of  1917. 

[4]  Nor  do  we  ttilnk  she  can  acquire  su(A 
homestead  right  under  the  new  Probate  Code 
of  1917.  It  is  true  that  section  108  of  that 
Code  (Laws  1917,  p.  670)  se«ns  to  materially 
enlarge  the  homestead  right  of  eadi  spouse 
when  claimed  after  the  death  of  the  other. 
And  it  may  be  conceded  that,  if  that  law  be 
controlling  In  our  present  inquiry,  It  would 
support  the  dalm  here  made  in  ai^lants 
behalf.  It  is  to  be  remembered,  however, 
that  the  rights  of  the  heirs  of  J.  T.  Bloor, 
deceased,  In  this  property  accrued  Immediate- 
ly upon  the  o6ciuTing  of  his  death  in  1916, 
and  it  would  therefore  seem  to  foUow  as  a 
matter  of  course  that  the  awarding  to  ap- 
pellant of  a  homestead  In  this  community 
property  would  be,  in  effect,  awarding  her  a 
homestead  In  property  the  title  to  an  un- 
dlvldled  portion  of  which  haa  already  vested 
In  the  h^rs  of  the  deceased,  and  to  that  ex- 
tent Impair  their  vested  rights.  Section  1366, 
Hera.  Code;  Griffin  v.  Warburton,  23  Wash. 
231,  62  Pac.  765;  Blckford  v.  Stewart,  55 
Wash.  278,  104  Pac.  263,  106  Pac.  1116,  34 
L.  U.  A.  (N.  S.)  623;  Stewart  v.  FItzsimmOns, 
86  Wash.  55,  149  Pa&  659.  It  Is  true  that  In 
the  last-cited  case,  at  page  62  of  86  Wash.,  at 
page  662  of  140  Pac,  It  la  recognized  that  the 
heirs  take  Immediately  upon  the  death  o£  the 
deceased  "subject  to  existing  laws  and  the 


right  of  the  surviving  spouse  to  assert  a 
homestead  out  of  the  property."  This,  we 
think,  however,  can  avail  aK>ellant  nothing; 
for,  as  we  have  seen,  she  possessed  no  home- 
stead right  of  tbe  nature  she  here  claims  in 
this  property,  under  the  law  existing  at  the 
time  of  her  husband's  death,  since  no  decla- 
ration of  homestead  had  been  made  by  either 
of  them  prior  to  his  death,  and  she  was  not 
thereafter  the  head  of  a  family.  It  would 
seem,  therefore,  that  the  inheritance  rights 
of  the  heirs  were  not  at  the  time  title  vested 
In  them,  immediately  upon  the  death  of  the 
deceased,  impaired  or  subject  to  Impairment 
by  any  possible  homestead  right  In  appellant 
Certaiuly  it  never  was  the  inteatlon  of  the 
Legislature  in  passing  the  probate  act  of 
1917  to  Impair  such  vested  rights,  by  con- 
ferring a  homestead  right  upon  one  who  did 
not  possess  such  right  imder  existing  laws 
in  property  the  title  to  which  had  already 
vested  in  heirs  by  desert  It  seems  quite 
clear  to  us  that  the  Probate  Code  of  1917  was 
not  intended  by  the  Legislature  to  be  retro- 
active in  this  re^>ect;  and-if  such  l^islatlve 
int^t  were  evidraced  by  tbe  terms  of  that 
act,  it  would  indeed  be  difficult  to  escape  the 
oonclusion  Uiat  the  act  would  be  nncenstltu- 
tional. 

In  80  far  as  there  existed  a  homestead 
right  In  a  surviving  spouse  under  existing 
law  prior  to  the  passage  of  the  Probate  Law 
of  1917,  it  may  be  that  the  enactment  of  that 
law  expanding  the  homestead  right  of  a  sur- 
viving spouse  was  merely  a  rewriting  of  such 
previously  existing  law,  looking  to  the  pres- 
ervation of  sach  existing  rights.  This  would 
seem  to  be  in  harmony  with  observations 
made  by  Judge  Chadwick,  speaking  for  the 
court  In  Be  Lavenberg's  Estate,  104  Wash. 
515,  177  Pac.  328.  But  that  is  quite  a  dif- 
ferent thing  from  materially  expanding  the 
right  of  homestead  in  a  Burvlvlng  spouse  as 
the  Probate  Code  of  1917  does,  and  giving  It 
such  retroactive  effect  as  to  Impair  inherit* 
ance  rights  which  became  folly  vested  in 
heirs  before  its  passage. 

It  will  be  understood,  of  course,  that  our 
decision  on  the  question  here  presented  does 
not  in  the  least  impair  whatever  right,  apart 
from  her  claim  of  homestead  right,  appellant 
may  have  as  the  widow  of  deceased  or  as  bis 
heir  in  this  and  other  community  pn^erty 
possessed  by  them  at  the  time  of  his  death. 
We  are  quite  convinced  that  the  Judgment 
of  the  trial  court  most  he  affirmed. 

It  is  90  ordered. 

HOLCOMB.  0.  J.,  and  MITOHBLL, 
MACKINTOSH,  and  MAIN,  JX,  concur. 
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BROWN,  Pnw.  Att7..  et  il.    (Mo.  15681.) 

(SovRB*  Goort  of  Washington.  Ju.  29, 1920.) 

1.  STATuna  «=»110%  (8)— PnoviBioN  aqaikbt 

"ADtrrmtATION"  OF  FEBDIHO  gTXJTFa  tS  TI- 
TU  OF  STATDTB  OORT&OI.  AMOTTST  OF  OBUDB 
FXBKB  XH  BNmOEBATKD  REDB. 

Conceutmted  Commercial  Feeding  Stnffli 
Act,  entitled  "An  act  to  provide  for  registration 
and  guaranty  of  comi>osition  of  concentrated 
commercial  feeding  8 tuffs,  providing  against  the 
adnlteration  of  aoch  feeding  stuE^  declaring 
violation  of  its  provisions  to  be  misdemeanor," 
etc.  Aeld  not  violative  of  Const  art  2,  |  19, 
reqnlring  snbjeet  of  UU  to  be  expressed  in  title, 
in  so  far  as  the  act  in  section  8,  provides  thnt 
the  amonnt  of  cmde  fiber  in  feeds  enumerated 
in  soctioD  1  aball  not  exceed  10  per  cent,  since 
the  provision  as  to  "adult^tion"  in  title  does 
not  relate  merely  to  the  mixing  in  of  foreign 
mbetances,  but  applies  to  the  adding  of  any 
weaker  or  less  nutritioos  substance  to  the  more 
valuable  portion  of  feeding  stuffs. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriw,  Adultera- 
tion.l 

2.  CoNBrmmoKAii  law  «=»212,  251— Dux 

PB0CS88  AND  IQUAL  PBOTEOTION  PBQVIBIOITS 
OP  CONBTITtmoN  NOT  APPLICABLE  TO  LAWB 
ENAOTKD  UNDEB  POLICE  POWEB. 

The  dne  process  and  equal  protection  provi- 
sion of  the  Constitutions,  Const,  art  1,  |8  3  and 
12,  and  federal  Const  Amend.  14,  |  1,  do  not 
to  laws  oiacted  by  state  LegisUtore  In 
the  enrdse  of  its  police  power, 

8.  CoNfirrrrunoNAL  law  «s>240{1),  296(1)— 
Concentrated  Commeboial  Fsbuino 
Stuffs  Act  not  violative  of  due  pbooiss 

OB  EQUAL  FBOTEOnOlff  OLAUaBS  OF  OONBTX- 
TUTIOH. 

Concentrated  Commercial  Feeding  Staffs 
Ac^  II 1*^  flttaAlO,  limiting  to  10  per  esBt. 
the  nmoant  <rit  erode  fiber  wUcb  ennfflsrated 
feeds  may  lawfully  contain,,  is  not  In  violation  of 
the  due  process  aiid  eqnal  protection  provisions 
of  the  Constitutions,  Const  art  1,  fij  3  and  12, 
and  federal  Const  Amend.  14,  |  1,  even  though 
certain  concentrated  commercial  feeding  stufib 
containing  crude  fiber  in  excess  of  10  per  cent, 
■eparately  considered,  are  innocuous. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Ultcliell  OiUlam,  Judge. 

Action  by  the  Fisher  Flouring  Mills  Com- 
pany and  others  against  Fred  C.  Brown,  pros- 
ecuting attomi^  of  King  County  and  othera 
From  an  order  granting  a  tanporory  Injunc- 
tion deCsidanta  appeal.  Reversed. 

* 

L.  Ij.  Thompson,  Atty.  Gen.,  and  Glenn  J. 
Falrbroc^  Asst  Atty.  Gen.,  Fred  C.  Brown, 
Howard  A.  Hanson,  and  Chas.  S,  Gleason,  all 
oC  SeatUe  (B.  U  S.  Keel  and  Earl  O.  Bice, 
Iwth  of  Seattle,  of  counsel)  for  appellants. 

Donworth,  Todd  ft  Hlgglns,  of  Seattle 


nsBm  FLouBiNa  miAs  oo.  t.  brown  899 
(i»t  p.> 

(Hyman  Zettier,  of  SeatUe,  of  comaiO,  tor 
respondents. 


MITCHSUU  J.  This  Is  an  appeal  from  an 
order  granting  a  temporary  Injunction  re- 
straining  the  defendants  from  enforcing  so 
much  of  the  Concoitrated  Commercial  Feed- 
ing Stuffs  Act  enacted  by  the  Legislature  of 
1919,  as  purports  to  limit  to  10  per  cent  the 
amount  of  crude  fiber  which  the  feeds  enu- 
merated In  section  l  of  the  act  may  lawfully 
contain.  The  act  In  question  la  diapter  101, 
p.  248  et  seq..  Laws  of  1919.  The  sections 
thereof  material  to  tliis  case  are  1,  2,  8,  4,  6, 
and  10,  and  are  as  follows: 

"Section  L  The  term  'concentrated  commercial 
feeding  staffs'  as  used  in  this  act  shall  Include 
linseed  meals,  cocoannt  meats,  gluten  feeds,  sug- 
ar feeds,  dri^  brewer's  or  distiller's  grains,  malt 
sprouts,  feeds. made  from  groond  cereals  or  by- 
products therefrom,  indndlng  slanghtefhoose 
waste  prodnota  wbva  aiM  as  feeds,  mixed  feeds, 
and  mixed  meals  made  from  seeds  or  grains,  and 
all  materials  of  similar  natnr*  used  for  food 
for  d<MMStie  salmals,  con'dimental  feeds,  stodr 
feeds,  and  all  patented  proprietary  or  trade 
stock  and  poultry  feeds  for  which  nntritive  value 
is  claimed,  but  it  shall  not  include  hay  or  whole 
seeds,  or  unmixed  meals  made  from  oitfre  grains 
of  wheat  rye,  barley,  oats,  c6m,  or  other 
cereals,  nor  wheat  fiour  or  otheat  floors. 

"Sec.  2.  Before  any  eoncentnted  oommerelal 
feeding  stuff  is  sold,  tiered  ot  expoasd  for  sale 
in  Washington,  the  mannteetDier,  invtorter, 
dealer,  agent  or  person  who  canses  it  to  be  sold 
or  offmd  for  sale,  by  sanadft  or  otiierwlse,  with* 
in  this  state,  shall  file  with  the  commissioner  of 
agricnltnre  a  statement  that  he  desires  to  otCer 
such  cwtcentrated  commercial  feeding  stuff  for 
sale  in  this  state,  and  also  a  certificate,  the 
execution  of  which  shall  be  sworn  to  before  a 
notary  public,  or  other  prt^^  official,  for  regis- 
tration, stating  the  name^  brand  or  trademark 
under  which  the  concentrated  commercial  feed- 
ing Btnff  will  be  sold,  and  the  minimum  penenfr 
age  of  crude  Ht  and  crude  protein  and  maxi- 
mum per  cent  of  cmde  fiber  (allowing  1  per 
centum  nitrogen  to  equal  6J26  per  centum  of 
protein)  which  the  manufacturer  or  person  offer- 
ing  the  concentrated  commercial  feeding  stuff 
for  sale  guarantees  it  to  contain,  these  constitu- 
ents to  be  determined  by  the  methods  recom- 
mended by  the  association  of  official  agricolture 
chemists  of  the  United  Sutes. 

"Sea  3.  Any  person,  c<Mnpany,  corporatiott  or 
agent  that  shall  sell,  offer  or  expose  for  sale, 
any  concentrated  commercial  feeing  staff  in 
this  state  shall  state  In  the  Invoice  of  every 
bulk  shipment  shall  affix  or  cause  to  be  affixed 
to  every  package  or  sample  of  such  concentrated 
commercial  feeding  stuff,  in  a  conspicuous  place 
on  the  outside  thereof  a  tag  or  label,  which 
shall  be  accepted  as  a  gnarantee  of  the  manu- 
facturer, importer,  dealer,  or  agent  and  which 
shall  have  plainly  printed  thozeon,  in  the  IBnff* 
lish  language  the  number  of  net  pounds  of  con- 
centrated commercial  feeding  stuff  in  Hie  pack- 
age or  bulk  shipment,  the  name,  brand  or  trade- 
mark under  wbidi  the  concentrated  commercial 
feeding  stuff  Is  sold,  the  name  and  address  of 
the  manufagturer,  importer,  dealer  or  agent  the 
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gnaranteed  analyBla  atBtins  ths  mJofmnm  pn^ 
centage  of  erode  tat  and  crnde  protein  and  max- 
ironm  per  cent  of  cmde  fiber,  which  shall  not 
exceed  10  per  cent.  (10%),  determined  aa  de- 
flcribed  in  section  2,  and  the  ingredients  from 
which  the  concentrated  commercial  feeding  stuff 
is  compounded.  The  agcnc;  distributing  to  us- 
ers of  such  feed  in  less  than  carload  lots  shall 
deliver  to  the  purchaser  of  each  lot  regardless 
of  qoantitr  sold  a  bill  showing  cnrrent  analysis 
vt  sndi  feeding  stnffs. 

"Sec.  4.  Any  pergon,  eompani;,  oorporatlon,  or 
agent,  that  shall  otter  or  ^;poH  for  sale,  or  oell, 
any  package  or  sample  or  any  Quantity  of  any 
concentrated  commercial  feeding  stuff  which  has 
not  been  registered  with  the  commissioner  of 
agriculture,  aa  required  by  section  2,  or  which 
does  not  have  affixed  to  it  the  tag  or  labd  re* 
quired  by  section  S,  or  which  is  found  by  analy- 
sis made  by  or  under  the  direction  of  the  chem- 
ist of  Wariiington  Agricultural  Experiment  Sta- 
tlMi  to  emtain  a  im&Iler  percentage  of  cmde  (at 
or  pr^t^  or  larger  percentage  <tt  cmde  fiber 
than  stated  in  the  guaranty,  or  who  shall  affix 
a  tag  or  label  which  ia  false  or  inaccurate  In  any 
respect,  or  who  shall  adulterate  any  concen- 
trated commercial  feeding  stuff,  or  who  shall 
adulterate  with  any  substance  injurious  to  the 
health  of  domestic  animals,  shall  be  deemed 
guilty  of  a  nusdemeanor,  and  on  conviction 
thereof  shall  be  fined  in  the  sum  of  one  hundred 
doUars  (IKMMW)  for  the  first  offense,  end  in  the 
sum  of  five  hundred  dollara  (9000.00)  for  each 
Bubsaiiuent  offense.  In  all  litigation  arising 
tnm  the  purchase  or  sale  of  any  concentrated 
commercial  feeding  stuff,  in  which  the  composi- 
tion of  the  same  may  be  involved,  a  certified 
copy  of  the  official  analysis,  signed  by  the  chem- 
ist of  the  Washington  Agricultural  Experiment 
Station,  shall  be  accepted  as  prima  facie  evi- 
dence of  the  composition  of  such  concentrated 
commercial  feeding  stuff:  Provided,  that  noth- 
ing in  thia  act  shall  be  eonstmed  to  restrict  or 
prohibit  the  sale  of  cmcentrated  ctHnmerdal 
feeding  stnff  in  bulk  to  each  other  by  Importers, 
manufacturers  or  manipulators  who  mix  con- 
centrated conmtercial  feeding  stuffs  for  sale,  or 
as  preventing  the  unrestricted  shipment  of  these 
articles  in  bulk  to  manufacturers  or  manipu- 
lators concentrated  commercial  feeding  stuffs 
for  sale,  or  to  prevent  the  State  Experiment  Sta- 
tion, or  any  person  or  persons  authorized  by  the 
State  Experiment  Station,  from  making  experi- 
ments with  concentrated  commercial  feeding 
stuffs  for  the  advancement  of  ■cience  in  agricul- 
ture." 

"Sec.  6.  It  shall  be  unlawful  to  Include  in 
any  concentrated  commercial  feeding  stuff,  any 
buckwheat  hulls,  rice  hulls,  cottonseed  hulls, 
peanut  hulls,  oat  hulls,  peanut  shells,  com 
cobs,  cocoanut  shells,  ground  or  shredded  straw, 
sawdust,  cellulose,  dirt,  damaged  or  decayed 
feed,  mill,  elevator  or  other  sweepings  or  dust, 
marble  dust,  or  any  injurious,  deleterioos,  or, 
for  feeding  purposes)  wortUeas  or  damaged 
ingredient" 

"Sec.  10.  It  shaU  be  the  duty  of  the  state  At- 
torney General  or  the  prosecuting  attorneys 
of  the  several  counties  of  this  state,  to  cause 
proceedings  to  be  commenced  against  any  per- 
son or  persons  whom  the  commissioner  of  agri- 
culture shall  report  to  have  violated  any  section 
of  this  act  and  to  prosecate  the  ume  in  the 
manner  reqaired  by  law."  * 


Odier  sections  make  general  provisions  for 
the  enforcement  of  the  act  Including  such 
rules  and  regulations  as  the  commiasIoDer  of 
agriculture  may  deem  necessary. 

The  complaint  alleges  that  Qlalntiffs  are, 
and  for  years  have  been,  engaged  in  the  man- 
ilfacture  in  this  state  of  certain  named  con- 
centrated commercial  feeding  stuffs,  which 
contain  over  10  per  cent  cmde  fiber,  in 
which  they  do  an  extensive  business,  and 
that  such  feeding  stuffs  are  whcdesome  and 
beneficial  for  domestic  animals  and  are  In 
general  use  by  feeders  throughout  the  state ; 
that  the  limiting  of  the  crude  fiber  content 
to  10  per  cent  la  aibltrary  and  In  violation 
of  all  custom  and  precedent,  and  no  other 
law  has  ever  been  enacted  In  any  state  or 
country  restricting  the  crude  fiber  cmitent  In 
such  feeds  to  any  percentage  at  all  approach- 
ing 10 ;  that  In  this  state  there  are  numerous 
mills  manufacturing  breakfast  and  cereal 
foods  for  human  consumption,  such  as  oat- 
meal, rolled  oats,  and  other  preparations  of 
oats,  wheat,  and  barley,  and  many  flouring 
mills,  all  of  which  manufactories  and  mills 
produce  large  quantities  of  oat  by-products, 
wheat  bran,  wheat  mill  feed,  barley  shorts 
and  screenings,  and  other  by-products  that 
are  of  great  value  for  animal  feed,  and  for 
years,  here  and  throughout  the  United  States, 
all  such  by-products  have  been  used  for  ani- 
mal feed  by  combining  them  with  other 
wholesome  feed  substances;  that  to  prohibit 
such  combinations  on  account  of  feeds  con- 
taining an  excess  of  10  per  cent  of  crude 
fiber  Is  arbitrary  and  unreasonable  and 
would  result  In  the  total  loss  and  waste  of 
6U<di  by-products ;  that  the  enforcement  of 
said  clause  limiting  the  fiber  contents  of  such 
feeds  would  deprive  plaintiffs  of  the  ri^^t 
gnaranteed  by  the  O)nstltutlon  of  the  United 
States  to  engage  In  lawful  and  ordinary  busi- 
ness, wonM  seriously  Impair  nnd  destroy  the 
established  business  of  meb.  of  the  pUiintiff<>. 
would  prevent  each  plaintiff  from  making 
lawful  contracts  for  the  sale  of  wholesome 
feeds,  and  would  dlscrindnate  unlawfully 
hetween  feeds  now  mannfftctured  by  them 
and  other  feeds  containing  10  pw  cent  or  less 
of  cmde  fiber,  <hi  a  purely  arhitraty  basis; 
tbat  the  10  per  cent  cmde  fiber  clause  la  un- 
constltuttonal  because  not  corered  by  or  in- 
cluded within  the  tlQe  to  the  act ;  and  that 
in  all  other  respects  tbe  act  la  valid  and  ctini- 
mendable.  Against  the  proposed  oiforceinent 
by  defendants  of  the  10  per  cent  datwe  as 
to  cmde  fiber,  an  injunction  is  prayed  for, 
as  well  aa  a  ^dgment  that  the  clause  be  de- 
clared Invalid. 

As  it  already  ^tpe&ra,  the  proririon  or  lan- 
guage objected  to  is,  *'wfalch  shall  not  exceed 
10  per  cent  (10%),"  immediately  foUowing 
the  words  "maximum  per  cent,  of  crude  fi- 
ber," in  sectim  3  of  tbe  act  ^Hie  provision 
of  the  state  Gonstltutkm  claimed  to  be  violat- 
ed Is  section  19,  art  2,  as  follows: 
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"No  bill  shall  embrace  more  tluui  one  snbject, 
■od  that  sbaU  be  ezpreased  in  tlie  tttle." 

Ttw  act  Is  des^ated  or  named  "Ooncen- 
trated  Commercial  Feeding  Stuffs,"  and  Is 
more  specifically  entitled  as  follows: 

"An  act  to  provide  for  reglatration  and  gtax- 
anty  of  composition  of  omcentrated  commer- 
cial feedinf  stuffs,  providing  against  the  adul- 
teration of  SQcb  feeding  stuffs,  declaring  viola- 
tion of  its  provisions  to  be  a  misdemeanor  and 
providing  a  penalty  therefor,  and  requiring  the 
Attorney  General  and  •  prosecuting  attorneys 
to  proaecnte  Ti<^tionB  thereof.** 

No  aid  to  the  clause  In  question  is  to  be 
found  in  tte  lattw  part  of  tbe  specific  title, 
beginning  with  the  words  ^'declaring  Tl<^a- 
tion." '  So  that  the  anestlon  of  the  sufficiency 
of  tlie  title  to  corer  the  lamoiage  objected  to 
must  be  answered  bj  fliose  wwds  of  the  ti- 
tle as  foUowa: 

"An  act  to  provide  for  r^istratlon  and  guar- 
anty of  composition  of  concentrated  commercial 
feeding  ati^,  providing  against  the  adultera- 
tion of  sndi  feedtof  stulh.  •  * 

There  la  a  wealth  of  authority  and  manner 
et  aqpreatfon  in  this  state  and  elsewhere  in 
defining  the  purpose  and  application  of  this 
or  similar  oonstltuttonal  provisions.  In  the 
early  case  of  Lenc^  t.  King  County.  15 
WaAh.  9,  Fae  849,  84  L.  R.  A.  817.  refet^ 
ring  to  dw  prorlslon  in  qnesUon  this  court 
said: 

"It  Is  wen  settled,  however,  by  the  weight 
of  authority,  that  sn  act  of  the  Legtslature 
win  not  be  declared  void  except  In  cases  vriiiere 
the  Tiolatitm  of  this  constitntlonal  inhibition 
Is  most  dear,  and  sound  policy  and  legisla- 
tive convenienee  require  that  this  provision 
should  be  liberally  construed." 

As  late  as  the  case  of  Holzman  v.  Spokane, 
91  Wash.  418.  157  Fac.  1086,  this  court  said : 

'This  court  has  always  liberally  construed 

tbe  constitutlOQal  requirement  that  the  subject 
matter  of  an  act  of  the  Le^glature  shall  be  ex- 
pressed in  its  title,  and  has  deferred  to  legis- 
lative discretion  touching  .that  requirement,  ex- 
cept In  cases  of  its  plainest  violation.  "The 
doctrine  that  all  reasonable  doubts  as  to  the 
constitutionality  of  an  act  of  the  l/egislature 
should  be  resolved  In  favor  of  upholding  the 
act  has  peculiar  force  In  the  solution  of  the 
question  of  whether  or  fiot  the  act  has  been  in 
form  constitutionally  passed,  because  such  a 
constitutioiial  question  has  to  do  with  legiata- 
tive  procedore.  In  other  words,  it  has  to  do 
vith  the  methods  of  transacting  public  business 
hj  a  co-ordained  branch  of  the  state  govern- 
ment, and  not  with  those  constitutional  guar- 
anties of  personal  rights  which  it  is  the  pecul- 
iar province  of  the  courta  to  protect." 

It  may  be  admitted  that  the  provlston  for 
the  nfflstrotlon  and  guaranty  of  ctmiposititm. 
affords  of  itself  no  foundation  for  indndlng 
in  tike  act  tbe  clause  otdected  to;  but  the  tl:- 
1S7  P.— 26 


tie  goes  further  and  expresses  the  purpose  to 
provide  "against  the  adulteration  of  sndi 
feeding  stuffs,"  not  necessarily  mixing  in 
some  foreign  substance  that  is  per  se  obnox- 
ious or  an  adulterant,  but  the  adding  to  the 
more  valuable  portion  of  the  feeding  stuffs 
of  any  weaker  or  less  nutritious  substance 
such  as  crude  fiber,  although  derived,  among 
other  ways,  as  a  by-product  In  the  manufac- 
ture of  food  for  human  beings  out  of  the  same 
kind  of  grain  or  grains  as  that  constituting 
the  most  valuable  portion  of  the  feeding 
stuffis.  Unquestionably  the  different  kinds  of 
feeding  stuffs,  in  their  natural  state,  contain 
crude  fiber  in  varying  degrees,  and  It  Is  to  be 
noticed  that  by  the  concluding  words  tn  sec- 
tion 1  of  the  act  it  is  provided  that  the  term 
"concentrated  C(Hnmerlcal  feeding  stuffs" 
"shall  not  Include  hay  or  whole  seeds,  or  un- 
mixed meals  made  from  entire  grains  of 
wheat,  tye^  barley,  oats,  com,  or  ot^  oare- 
als,  nor  wheat  flour  or  other  fiours." 

Section  1  of  the  act  enumerates  what  are 
included  in  the  term  "concentrated  commer- 
cial feeding  stuffs,"  and  among  others  men- 
tions "mixed  feeds,  and  mixed  meals  made 
from  seeds  or  groins,  and  all  materials  of  sim- 
ilar nature  used  for  food  for  domestic  ani- 
mals, condlmental  feeds,  stock  feeds,  and  all 
patented  proprietary  or  trade  stock  and  poul- 
try feeds  for  which  nutritive  value  Is  claim- 
ed,*' wbldi  eridently  are  capable  of  being 
adulterated.  To  the  ordinary  mind,  and  pos- 
sibly to  the  critical  mind,  the  word  "adulter- 
ate" means  to  reduce  In  quality,  to  weaken,  to 
make  less  valuable.  Mr.  Webster  defines  It: 
"To  corrupt,  debase,  or  make  Impure  by  an 
admixture  of  a  foreign  or  a  baser  substance." 

In  the  case  of  City  of  SL  Ix>uls  v.  Jud,  230 
Mo.  1,  139  S.  W.  441,  dted  by  respondent,  in 
defining  the  word  and  gtring  Webster's  defi- 
nition, the  court  says: 

"That  standard  work  Illustrates  the  applica- 
tion of  the  word.  It  states  that  articles  are 
adulterated  'to  Improve  or  change  their  appear- 
ance or  flavor,  in  imitation  of  an  article  of 
higher  grade  or  of  a  different  kind.'  Adulter- 
ation Is  a  'treatment  to  simulate  a  better  arti- 
de*;  an  'ardfldal  concealment  of  defects.* " 

Indeed,  in  this  states  we  are  not  withont  a 
statutory  deflnitl<m,  aa  applied  to  foods,  to 
practically  tbe  same  effect.  In  1899  (Session 
Laws,  p.  183),  In  an  act  to  provide  against 
tbe  adulteration  of  fbod  It  la  dedared  that 
an  article  should  be  deemed  adulterated  1^ 
among  otber  tihlngs,  "any  valuable  or  ne<w- 
sBiy  conetitueut  or  Ingredient  has  been  whol- 
ly or  In  part  abstracted  from  it.'*  In  1901 
(Seaalon  Laws,  p.  lOS),  uptm  the  same  sub- 
ject It  was  provided  tliat  an  article  should 
be  deemed  adulterated  if,  among  other  things, 
"any  valuable  constituent  of  the  article  has 
been  wholly  or  in  part  abstracted  so  that  the 
product  whoi  sold  shall  deceive  or  tend  to 
deceive  the  purchaser."  And  again  In  190? 
(Sesslm  Laws,  p*  479),  extradlng  the  law  to 
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inclnde  food  for  animals  as  well  aa  persons.  It 
was  declared  that  food  should  be  deemed 
adulterated,  If,  among  oQax  tMngs,  ''any  val- 
cable  constituent  of  the  artlde  has  beea 
whf^ly  or  In  part  abstracted." 

Since  the  evident  purpose  of  the  present 
act  la  to  protect  the  consumer  from  what  the 
Legislature  considers  inferior  articles  of  con- 
centrated commercial  feeding  stuffs,  It  Is 
'difficult  to  undersbuid  why  a  prohibition 
ftgatnat  importing  into  the  feeding  stuffs  the 
baser  constituent  elements  ot  other  similar 
natural  feeds  is  not  germane  to  the  words 
in  the  title  of  the  act  against  adulteration, 
since  we  find  that  by  legislative  enactmmts, 
altbouf^  in  oilier  acts  upon  the  subject  of  the 
adulteration  of  foods,  the  process  of  abstract- 
ing in  wlude  or  in  part  the  raluable  contents 
ot  natural  foods  is  declared  to  condtitate 
adulteratikm.  Just  now  we  are  not  dealing 
with  the  matter  of  the  iffedseness  of  the 
limit  of  10  per  cent,  of  crude  fiber,  but  only 
the  question  of  whethra  or  not  tte  InduslcHi 
of  any  expresslcni  on  that  subject  Is  permlii- 
slble  under  the  title  of  the  act  and  the  limita- 
tion provided  In  the  state  Constltutitn. 

[1]  EUmlnaChig  tbe  name  "Gcncentrated 
Otunmercial  Feeding  Stuffs"  given  to  the  act 
by  the  Legislature,  and  loc^ng  only  to  the 
language  of  the  title  qiedflcally  defining  the 
subject  of  the  act,  counsel  for  respondents 
invoke  the  familiar  rule  stated  In  the  case  ot 
Perdval  v.  Cowychee,  etc.,  District,  15  Wash. 
480,  46  Pac.  1035,  as  follows: 

"A  title  ma;  be  as  broad  as  the  Legislatare 
sees  fit  to  make  it,  and  thereunder  any  specific 
legislation  at  to  an;  subject  relating  to  the 
general  matter  thus  broadly  embraced  In  the 
title  sustained.  But  when  It  sees  fit  to  adopt 
a  restricted  title,  and  thereunder  attempts  to 
enact  provieionB  not  fairly  wltbln  soch  restrict- 
ed title,  such  provisions  cannot  be  given  force 
bj  reason  of  Uie  fact  that  it  would  have  been 
competent  for  the  Legislature  to  have  adopted 
a  more  generic  title  and  thereunder  properly 
included  all  of  the  provisions  of  the  act." 

Supporting  the  same  rule  counsel  cite  Seng- 
f elder  v.  Hill,  21  Wash.  871,  58  Pac.  250; 
Armour  &  Co.  v.  Western  Const.  Co.,  36 
Wash.  529,  78  Pac.  1106;  State  fex  rel.  Net- 
fletoD  V.  Case,  39  Wash.  177,  81  Pac.  654,  1 
L.  R.  A.  (N.  S.)  162,  109  Am.  St.  Itep.  874;- 
State  V.  Merchant,  48  Wash.  69,  92  Pac.  890; 
Bradley  Bnffineering  &  Madi.  Co.  v.  Muzzy, 
54  Wash.  227, 103  Pac.  37, 18  Ann.  Cas.  1072; 
State  ex  rel.  Arnold  v.  Mitchell,  65  Wash. 
513,  104  Pac.  791 ;  together  with  other  simi- 
lar cases  from  this  and  other  jurisdictions. 
There  Is  no  quarrel  ivlth  that  line  of  cases. 
They  are  strictly  according  to  the  consti- 
tutional provision  in  question.  It  will  be 
found  that  In  each  of  those  cases  there  was 
Involved  some  subject  dealt  within  the  act 
which  the  court  decided  was  not  taken  care 
of  in  the  wording  of  the  title  to  the  act.  Just 
OS  la  claimed  here.  To  Uluatrat^  in  the  case 


of  Perdval  v.  Cowydiee,  etc.  District,  supra, 
the  title  of  the  act  was: 

"An  act  providing  for  the  organlaaticm  and 
government  of  irrigatiag  districts  and  the  sale 
of  bonds  arising  therefrom,  and  dedaring  an 
emergency."  Laws  1895,  p.  432. 

It  was  hdd  tiiat  the  title  was  not  broad 
enough  to  embrace  a  provision  In  the  act  for 
validating  Indebtedness  of  a  previously  or- 
ganized district  and  levying  a  tax  to  pay 
the  same.  It  was  a  case  in  whldi  the  act 
embraced  matter  in  addition  to,  or  rather 
not  germane  to,  anything  exi^reased  In  the 
title.  That  Is  the  rule.  Here,  however  there 
la  a  title  which,  within  the  restricted  por- 
tion to  whldk  we  have  confined  ouraelvesi 
enumerates  three  purposes  concerning  the 
subject  oi  omcentrated  commercial  feeding 
stuffs,  namely,  (1)  r^lstratiMi  of  the  a»n- 
poaltion;  ^  guaranty  of  tlie  composition: 
and  <SD  prorldln;  against  the  adulteration  of 
feeding  stnflh;  and  under  the  settled  rule 
of  liberally  of  ctmstrnctton  of  this  provlsloa 
of  the  state  Oonstitutian,  and  the  reasons 
given  for  that  rule,  we  are  of  ^  ^InlcHi 
that  the  ^uae  limiting  tbe  crude  fiber  oon- 
tent  to  10  per  cent  is  germane  to  and  covered 
by  the  latter,  ot  third.  purp<«e  of  .providing 
against  adult»atlon. 

This  oondnsion  Is  f  <»ttfied  by  another  con- 
sldwatlan.  Conns^  for  reqpuidents  admit 
the  outlawed  arttcites  mentioned  in  section  6 
of  ttie  ad:  are  properly  proscribed,  and  that 
such  provision  Is  wdl  within  the  title  of  the 
ad.  If  so,  it  Is  because  section  6  Is  taken 
care  of  by  those  words  of  the  title  providing 
against  adulteration;  and  It  would  appear 
that  any  other  provision,  such  as  the  10  per 
cent,  fiber  clause,  manifestly  intended,  at 
least  preainnably  intended  and  well  calculat- 
ed, to  aid  in  an  effective  enforcement  of  the 
prohibited  use  of  the  articles  mentioned  in 
section  6  of  the  ad,  is  of  Itself  provided  for 
In  the  title  of  the  ad.  Both  are  meant  to 
provide  against  adulteration;  the  one  not 
beyond  10  per  cent,  fiber  and  the  other  not  to 
be  used  at  all.  True,  In  the  complaint  It  Is 
alleged  respondents  favor  and  do  not  propose 
to  violate  tbe  terms  of  section  6  of  the  act, 
but  that  is  not  the  test ;  for  the  controversy 
here  is  over  another  provision,  whidi  may  of 
itself,  or  in  omjundion  with  the  terms  of 
section  6,  prevent  all  persons  within  the  state, 
or  to  come  Into  the  state,  whether  they  be 
respondents  or  others,  from  handling  concen- 
trated commerdal  feeding  stuffs  that  contain 
more  than  10  per  cent  crude  fiber. 

It  Is  further  argued  that  the  enforcement 
of  the  10  per  cent  fiber  clause  of  tbe  ad,  un- 
der the  circnmstances  In  which  the  respond- 
ents are  situated,  would  violate  sertlon  3, 
art  1,  of  the  state  Constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law ;  and  also  section  12  of  the  same  artide. 
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whifdi  gnareBtees  equal  protectl<»  to  all  dt- 
Izois;  and  also  seetlMi  1  of  the  Fourteenth 
AmendmeDt  to  the  federal  Coiwtltatloii,  ex- 
tending the  same  protection  as  those  portions 
of  the  state  OoostitatioQ  jost  above  referred 
to. 

[2]  It  ia  well  understood  that  those  proTl- 
sltms  of  the  Constitutions  do.not  apply  to  laws 
enacted  by  a  state  Legislature  In  the  exer- 
cise of  Us  police  power.  Powell  v.  Pennsyl- 
vania. 127  U.  S.  878,  8  Sup.  Ot  902,  1267,  32 
L.  Ed.  253. 

In  the  case  of  State  v.  Pitney,  79  Wash. 
606.  140  Pac.  918,  Ann.  Cas.  1916A,  209,  the 
police  power  of  a  state  is  declared — 

"to  include  all  tbose  regulations  designed  to 
promote  the  public  convenience,  the  g^eral 
welfare,  the  general  prosperity,  and  extends  to 
all  great  pnblic  needs,  as  veU  as  regulationg 
designed  to  promote  the  pnblic  health,  the  pnb- 
lic morals,  or  the  puUfe  safetr." 

And  marking  the  way  for  our  present 
pursuit,  citing  and  quoting  from  the  cases 
of  Mann  v.  Illinois.  94  U.  B.  113,  24  U  Bd. 
77,  and  Home  Telephone,  etc.,  Co.  t.  Los 
Angeles.  211  U.  8.  266,  29  Sup.  Ct  60,  63 
L.  EA.  176,  it  was  further  said  In  the  Pitney 
Case: 

"In  determining  whether  the  provisions  of  a 
law  bring  it  wltbtD  the  police  power,  it  is  not 
necessary  for  the  court  to  find  that  facts  eX' 
ist  which  would  justify  snch  legislation.  If 
a  state  of  facta  can  reasonably  be  presumed 
to  exist  which  would  justify  the  legislation,  the 
court  must  presume  that  it  did  exist  and  that 
the  law  was  passed  for  that  reason.  If  no  state 
sf  circumstaitces  could  exist  to  justify  the  stat- 
ute, then  it  may  be  declared  Toid  because  in 
excess  of  tba  legUatiTe  power." 

[$]  ManifesUy  the  object  ot  the  Legisla- 
ture in  protecting  the  vast  and  Increasing 
number  of  users  of  concentrated  commercial 
feeding  stuffs  In  this  state  against  the  adul- 
teration of  the  articleB  Is  within  the  police 
IKjwer',  and  In  exerting  this  authority  It  Is 
at  liberty  to  ad(^t  such  measures,  having 
reastMnable  relatjon  to  that  end,  as  it  may 
deem  necessary  to  make  its  action  effective. 
Upon  this  subject,  in  the  case  of  Purity  Ex- 
tract ft  Tonic  Co.  V.  Lynch,  226  U.  S.  192, 
33  Sup.  Ct  44,  67  U  Bd.  184,  it  wag  said: 

*^th  the  wisdom  of  the  exercise  of  that 

Jadgment  the  court  has  no  concern ;  and  unless 
it  clearly  appears  that  the  enactment  has  no 
substantial  relation  to  a  proper  purpose,  it 
cannot  be  aald  that  the  limit  of  legi^atlve  pow- 
er has  been  transcended.  To  hold  otherwise 
would  be  to  substitute  judicial  opinion  of  expe- 
diency for^tbe  will  of  the  Legislature,  a  no- 
tion foreign  to  otw  CMistitutional  system.** 

A  cazefnl .  ezambiatloii  of  the  case  of 
Powell  T.  FausylTanla,  supra,  later  ap- 
Iffored  In  Hammond  Packing  Ga  t.  Montana, 
233  U.  a.  381*  84  Sup.  Ct  696,  58  L.  Sd.  985, 
will  discover  nffldait  reasons  for,  and  the 


highest  authority  to  sustain,  the  j^vlslos  of 
the  act  of  1919  now  in  controreray  as  affected 
by  those  prorlBtcms  of  the  state  and  federal 
Gonstitutl(ma  refierred  to.  That  case  Involved 
the  right  ot  the  state  to  forbid  the  sale  of 
oleomargarine  manuftictured  In  the  state. 
The  defmdant  was  charged  with  the  viola- 
tion of  an  act  entitled,  "An  act  for  the  pro- 
tection of  dairymen,  and  to  prevent  deception 
In  sales  ot  hatter  and  cheese"  <Laws  Pa. 
1883,  p.  43),  la  that  he  sold  what  In  ^ect 
was  oleomargarine,  being  an  imitation  of 
butter.  The  defendant  offered  to  prove  that 
the  article  he  sold  was  pure  and  wholesome, 
that  the  process  of  Its  monufacture  was 
clean,  and  that  the  article  contained  the 
same  elements  as  dairy  butter,  the  only  dif- 
fer^ce  being  that  the  manufactured  article 
he  sold  contained  a  slightly  smaller  percent- 
age of  tatty  subetahce  known  as  butterine; 
that  In  connection  with  his  business  In  the 
sale  of  the  article  he  had  made  large  Invest- 
ments in  real  estate,  buildings,  and  necessary 
machinery  and  ingredients;  that  he  made 
large  profits  In  bis  traffic  In  the  article,  and 
if  prevented  from  continuing  in  It  the  value 
of  his  property  would  be  lost  and  be  would 
be  deprived  of  the  means '(rf  a  livelihood. 
The  court  said  the  purpose  of  his  proof  was 
avowed  to  show  inter  alia  that  the  article 
Was  not  an  adulteration  of  dairy  prodfleta, 
nor  injurious  to  the  public  health,  hut  whole- 
some and  nutritious,  and  that  Its  manufac- 
ture and  sale  were  in  conformity  to  certain 
laws  of  the  state ;  and  also  to  show  that  the 
statute  upon  which  the  action  was  founded 
was  unconstltntlonal  and  not  a  lawful  exer- 
cise of  the  police  power,  and  also  because  It 
deprived  the  defendant  of  the  lawful  use 
of  his  property,  liberty,  and  faculties  and 
destroyed  his  property  without  making  com- 
pensation. ThQ  trial  court  sustained  an 
objection  to  the  offered  testimony  as  being 
immateriaL  and  irrelevant.  The  Supreme 
Court  sustained  the  ruling.  The  main  argu- 
ment against  the  law  was  that  it  vitiated 
section  1  of  the  Fourteenth  Amendment  to 
the  federal  Gcmstltatlon.  In  speaking  upon 
the  merits  of  Uie  case  the  court  said: 

"It  will  be  observed  that  the  offer  In  the 
court  below  was  to  show  by  proof  that  the  par- 
ticular articles  the  defendant  sold,  and  those  in 
his  possession  for  sale,  in  violation  of  the  stat- 
ute, were,  in  fact,  wfa^eaome  or  nutritious  ar- 
ticlea  of  food.  It  ia  entirely  conaietent  with 
that  ofCer  that  many,  indeed,  that  most,  kinds 
of  oleomargarine  butter  ia  the  market  coatain 
ingredients  that  are  or  may  become  injiirioua 
to  health.  The  court  cannot  say,  from  anything 
ot  which  It  may  take  judicial  cognizauce,  that 
such  ia  not  the  fact  Under  the  CLrcumstances 
disclosed  in  the  record,  and  in  obedience  to  set- 
tled rules  of  constitutional  construction,  it 
must  be  assumed  that  such  is  the  fact.  'Every 
possible  presumption,*  Chief  Justice  Waite 
said,  speaking  for  the  court  ia  Sinking  Fund 
Cases,  99  U.  S.  700,  718  [26  L.  Ed.  496],  'is 
in  favor  of  the  validity  ot  a  statute,  and  this 
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contlnttea  rmtH  the  contrary  is  ahown  beyond 
a  rational  doubt.  One  branch  of  the  govern- 
ment cannot  encroach  on  the  domain  of  anoth- 
er without  danger.  The  safety  of  our  institu- 
tions depends  in  no  small  degree  on  &  strict 
observance  of  this  salutary  rule.*  See,  also, 
Fletcher  v.  Peck,  «  Cranch,  87,  128  [3  L.  Ed. 
162] ;  Dartmouth  College  t.  Woodward,  4 
Wheat.  518,  825  [4  L.  Ed.  62»];  livingston  t. 
Darlington,  101  U.  &  407  [25  L.  Ed.  10161. 

''Whether  the  manufacture  of  oleomargarine, 
or  imitation  batter,  ot  the  idnd  described  in 
the  atatnte,  is,  or  may  be,  conducted  in  such 
a  way,  or  with  such  skill  and  secret^,  as  to 
baffle  ordinary  inspection,  or-  whether  it  in- 
volves such  danger  to  the  public  health  as  to  re- 
quire, for  the  protection  of  the  people,  the  en- 
tire suppression  of  the  business,  rather  than  its 
regulation  In  such  manner  as  to  permit  the 
manufacture  and  sale  of  articles  of  that  class 
that  do  sot  contain  noxious  ingredients,  are 
(jueationa  of  fact  and  of  irablic  policy  which  be- 
long to  the  legialative  department  to  determine. 
And  aa  it  does  not  appear  upon  the  face  of 
the  statute,  or  frtHn  any  facts  of  which  the 
court  must  take  judicial  cognizance,  that  it  in- 
fringes rights  secured  by  the  fundamental  la'ir, 
the  legislative  determination  of  those  questions 
is  conclusive  upon  the  courts.  It  is  not  a  part 
of  their  functions  to  conduct  investigations 
of  facts  entering'  into  questions  of  public  pol- 
icy merely,  and  to  mstain  or  frustrate  the 
legislatiTe  will,  embodied  in  statutes,  as  they 
may  happen  to  approve  or  disapprove  ita  de- 
terioination  of  such  questions.  The  power 
which  the  Legislature  has  to  promote  the  gen- 
eral welfare  is  very  great,  and  the  discretion 
which  that  department  of  the  government  has. 
In  the  employment  of  means  to  that  end,  is 
very  large.  While  both  its  power  and  its  dis- 
cretion must  be  so  exercised  aa  not  to  impair 
the  fundamental  righta  of  life,  liberty,  and 
property,  and  while,  according  to  the  principles 
upon  which  our  institutions  rest,  'the  very  idea 
that  one  man  may  be  compelled  to  hold  his  life, 
or  the  means  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  Ufe,  at  the  mere 
will  of  another,  seems  to  be  intolerable  in  any 
country  where  freedom  prevails,  as  being  the 
eseence  of  slavery  itself,'  yet  *in  many  cases 
of  mere  administration  the  responsibility  is 
purely  political,  no  appeal  lying  except  to  the 
ultimate  tribunal  of  the  public  judgment,  exer- 
cised either  in  the  pressure  of  public  opinion  or 
by  means  of  the  suffrage.'  Tick  Wo  t.  Hop- 
kins, 118  U.  8.  870  16  Sup.  Ct.  1071,  30  L.  Ed. 
220].  The  case  before  ua  belongs  to  the  latter 
class.  The  Legislature  of  Pennsylvania,  upon 
the  fullest  investigation,  as  we  must  conclu- 
sively presume,  and  upon  reasonable  grounds, 
as  must  be  assumed  from  the  record,  has  de- 
termined that  the  prohibition  of  the  sale,  or 
offering  for  sale,  or  having  in  possession  to 
sell,  for  purposes  of  food,  of  any  article  manu- 
factured out  of  oleaginous  substances  or  com- 
ponnds  other  than  those  produced  from  unadul- 
terated milk  or  cream  from  unadulterated  milk, 
to  take  the  place  of  butter  produced  from  un- 
adulterated milk  or  cream  from  unadulterated 
milk,  will  promote  the  public  health,  and  pre- 
vent frauds  in  the  sale  of  such  articles.  If  all 
that  can  be  satd  of  this  legislation  is  that  it 
is  unwise,  or  unnecessarily  oppressive  to  those 
manufactaring  or  selling  wholesome  oleomar- 


garine as  an  article  of  food,  tbdr  AnMal  nrast 
be  to  the  Legfalatnre,  or  to  the  ballot  box,  not 
to  the  judiciary.  The  latter  cannot  Interfere 
without  usurping  powers  committed  to  anoth- 
er department  of  government" 

True,  later,  in  the  cose  of  SchoUenberger 
V.  PaiDsylvania,  171  U.  S.  1, 18  Sup.  Ct  757, 
43  L.  Ed.  48,  relied  on  by  respondents,  tbe 
court  held,  after  it  was  shown  that  oleo- 
margarine contained  no  substance  Injurious 
to  health,  that  it  was  a  lawful  article  of 
Interstate  commerce ;  as  also,  In  tbe  case  of 
CoUins  T.  New  Hampshire^  171  U.  S.  30. 
18  Sup.  Ct.  768,  43  L.  Ed.  60,  a  state  law 
regulrlDg  oleomargarine  to  be  colored  pink 
to  entitle  It  be  sold  was  held  to  be  invalid. 
But  'still  later,  In  tbe  case  of  Hammond 
Packing  Co.  v.  Montana,  supra,  the  Supreme 
Court  dismissed  the  contention  of  plaintiff  In 
error,  who  therein  relied  on  the  SchoUen- 
berger and  Collins  Cases,  that  the  state  could 
not  ^hiUt  tbe  mannfactare  and  sale  of 
oleoma^rlne.        tbe  terse  statement: 

"Apart  from  Interference  with  commerce 
among  tbe  states,  a  state  may  restrict  the 

manufacture  of  oleomargarine  In  a  way  in 
which  it  does  not  hamper  that  of  butter.  Cap- 
ital City  Dairy  Co.  v.  Ohio,  183  U.  S.  238,  245, 
246  [22  Sup.  Ct  120,  46  L.  Ed.  171].  It  even 
may  forbid  the  manufacture  altogether.  Powell 
V.  Pennsylvania,  127  U.  8.  678  [8  Bnp.  Ct.  W2, 
1257.  32  Lu  Ed.  263]." 

And  again  the  Supreme  Court  of  the  Unit- 
ed States  has  reaffirmed  the  same  doctrine. 
The  state  of  Ohio  had  a  statute  prohibiting 
the  sale  of  ccmdensed  milk  imless  It  was 
made  from  unadulterated  milk  from  which 
the  cream  bad  not  been  removed,  and  In 
which  the  milk  solids  should  equal  12  x>cr 
cent,  of  milk  solids  in  crude  milk,  25  per 
cent  of  such  solids  being  fat,  and  requiring 
the  package  to  be  labeled  with  its  true  name, 
etc.  The  court,  in  the  ease  of  Hebe  Co.  v. 
Shaw,  248  tr.  S.  297,  39  Sup.  Ct  12S,  63  L. 
Ed.  256,  decided  on  January  7,  1919,  In  hold- 
ing that  the  sale  of  an  article  called  "Hebe," 
conceded  to  be  wholesome,  but  made  In  part 
from  skimmed,  rather  than  unadolterated, 
milk,  was  prohibited  by  the  act,  said: 

"We  are  satisfied  that  the  statute  as  con- 
strued by  us  is  not  invalidated  by  the  Four- 
teenth Amendment  The  purposes  to  secure 
a  certain  minimum  of  nutritive  elements  and 
to  prevent  fraud  may  be  carried  out  in  this 
way  even  though  condensed  skimmed  milk  and 
Hebe  both  should  be  admitted  to  be  whole- 
aome.  The  power  of  the  Legislature  *is  not  to 
be  denied  rimply  beeanse  some  innocent  arti- 
dea  or  traxisactions  may  be  found  within  the 
proscribed  class.  The  inquiry  must  be  wheth- 
er, considering  the  end  In  view,  the  statute 
passes  the  bounds  of  reason  and  assumes  tbe 
character  of  a  merely  arbitrary  fiat'  Purity 
Extract  &  Tonic  Co.  v.  Lynch,  226  V.  S.  192. 
204.  57  L.  Ed.  184,  188,  33  Sup.  Ct  44.  If 
tbe  character  or  effect  of  the  artide  as  intend- 
ed to  he  used  *be  debatable,  the  Legislature  is 
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entitled  to  its  own  judgment,  and  that  judg- 
ment is  not  to  be  aup.erseded  by  the  verdict 
uf  a  jury,'  or,  we  may  add,  by  the  personal 
opinion  of  jadges,  'upon  the  issue  which  the 
Lecidatare  has  dedded.*  Price  t.  nUnois,  238 
U.  a  446,  452,  58  L.  Ed.  1400,  1405,  35  Sap. 
Ct.  892;  Rast  T.  Van  Deman  &  L.  Co.,  240 
U.  S.  842.  857.  60  L.  Ed.  679,  687,  L.  K.  A. 
1917A.  421.  86  Sup.  Ct  870,  Ann.  Cas.  1917B, 
455.  The  answer  to  the  inquiry  is  that  the  pro- 
visions are  of  a  kind  familiar  to  legislation  and 
often  sustained,  and  that  it  is  impossible  for 
this  court  to  say  that  they  might  irat  be  believ- 
ed  to  be  necessaxr  In  order  to  aocompttah  the 
desired  ends." 

Admitdng  that  certain  ooncantrated  com- 
mercial feeding  stuffs,  as  now  ManufBCtored 
by  reBptmdmtB.  containing  erode  fiber  in 
excess  of  10  per  cent,  separately  oonildered, 
are  btnocooos,  it  does  not  neoesBarlly  follow 
tb^  may  not  be  iDddentally  Inclhded  In  a 
prohibition  the  of  whl<±  Is  regarded 

by  the  law-maUng  power  as  essential  to  ac- 
compUsb.  a  pnrpose  within  the  power  of 
the  Legislature  Purity  Extract  Oo.  v. 
Lyndi,  sni>ra. 

Concerning  the  maximum  allowed  of  10 
per  cent,  fiber,  It  la  obvious  upon  the  face 
of  the  provision  that  the  Legislature  con- 
sidered and  determined  the  matter  according 
to  its  Judgment;  and  for  us  to  hold  that 
In  doing  BO  it  transcended  Its  reserved  pow- 
ers would  constitute  an  uawarranted  dfr 
partore  from  well-understood  principles. 

We  are  of  the  opinion,  the  words  com- 
plained of  are  a  valid  provision  of  the  law; 
from  which  It  follows  that  the  otd&t  grant- 
ing a  temporary  Injunction  must  be,  and  It 
is,  rermwd. 

BOLCOMB,  0.  J.,  and  PARKBB,  MACK- 
INTOSH, and  MAIN,  JJ..  ccmcor. 


OUABASGIO  T.  FBUDBNTIAL  INS,  GO.  Of 
AtfEBIGA.    (No.  16464.) 

(Snpreme  Court  of  Washington.  Feb.  8. 19200 

iNBUHAnCX  ^^136{4)  —  Poliot  deuvbbbd 
WHKN  HTSITSED  WAS  CBITtCALLT  ILL  NITKB 
BECAME  KFIXOriTX. 

Where  a  life  policy  provided  it  should  not 
take  effect  until  issued  and  delivered  by  the  In- 
surer and  the  first  premium  paid  while  insur- 
ed's healtli,  habita,  and  occupation  were  the 
same  as  described  In  the  application,  and  when 
the  policy  was  deUvered  to  insured's  mother  he 
was  very  sick  in  the  hospital  of  tubercular  men- 
ingitia,  from  which  he  died  in  a  few  hours, 
though  the  policy  was  delivered  it  never  became 
effective,  and  the  insurer  is  not  liable  thereon. 

Department  2. 

AiH)eal  from  Superior  Cour^  Spokane  Coun- 
ty;  D.  H.  Carey,  Judge. 


Action  by  Maggie  Guarasclo  against  the 
Prudential  Insurance  Company  of  America. 
From  Judgment  for  plaintiff,  defwdaut  ap- 
peals. Heversed  and  cause  remanded,  with 
directions  to  enter  judgment  dismissing  the 
action. 

S.  A.  Keenan,  of  Seattle,  for  appellant 
Crandell,  Williams  &  Crand^  ot  Spokane, 
for  reqxmdoit 

BRIDGES,  J.  Salt  to  recorw  on  life  in- 
surance policy. 

On  January  SO,  1918,  J.  8.  F.  Ouaraado  ap- 
plied in  writing  to  the  appellant  for  a  9500 
policy  of  Ufe  insurance.  Very  shortly  there- 
after the  usual  medical  examination  was 
made  by  the  Insurance  enupany's  regular 
physician  at  Spcdcane.  Tin  application  and 
medical  examination  were  forwarded  to  the 
home  office  <a  the  appellant  at  Newark,  N.  J., 
on  B^mary  8, 1918;  the  policy  ms  returned 
to  appellant's  agents  at  Spokane  on  February 
18,  1918,  and  on  the  afternoon  of  that  day 
was  delivered  to  the  father  of  the  assured; 
within  a  few  hours  thereafter  assured  died. 
The  ai^licatlon  for  the  insnranoe  shows  that 
at  the  time  It  was  made  the  assured  was  18 
years  ot  age  and  in  good  hraltta.  Tba  appli- 
cation contained,  among  other  things,  the 
following : 

"Said  poliey  shall  not  take  effect  until  the 
same  shall  be  issned  and  deUvered  by  the  said 
company  and  the  first  premlutn  paid  in  fnll, 
while  my  health,  haUts,  and  occupation  are  the 
same  as  described  in  this  application.*' 

The  respondmt,  being  the  mother  of  the 
assured,  was  named  in  the  policy  as  the  bene- 
ficiary. The  case  was  tried  to  a  Jury,  which 
brought  in  a  verdict  for  the  reepondent. 
When  the  respondent  rested  her  case  def«id- 
ant  moved  for  a  nonsuit,  which  was  denied. 
After  the  verdict  was  returned  defendant 
moved  for  a  judgment  notwithstanding  the 
verdict,  which  motion  was  likewise  denied. 
Appellant's  motion  for  a  new  trial  was  re- 
fused, nils  allheal  la  taken  tmn  taHg- 
ment  entered  on  the  verdict 

The  following  are  practically  undisputed 
facts:  At  the  time  of  the  application  for  In- 
surance the  assured  appeared  and  was  be- 
lieved to  be  in  reasonably  good  health.  It 
is  not  improbable  that  at  that  time  there 
was  a  latent  tuberculosis,  but  U  so  it  was  not 
recognized  by  the  idiysldans,  or  any  other 
person,  as  such.  Within  a  few  days,  however, 
after  making  the  application,  the  assured  be- 
came sick  and  procured  a  physician,  who  at 
flrst  thought  the  trouble  was  nothing  more 
than  aore  throat,  due  to  diseased  tonsils. 
Several  days  before  the  delivery  of  the  policy 
the  assured  went  to  a  hospital  In  Spokane, 
where  he  remained  until  his  death.  The  pol- 
icy was  delivered  to  his  father  for  him  during 
the  afternoon  of  February  18th,  and  the  as- 
sured died  about  1  o'clo^  of  the  following 
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morning.  The  assured's  oondltim  became 
seiious  two  or  tbree  days  bef<»«  tals  deatb. 
His  physician  testifled  at  that  time  he  bad 
developed  tubercular  meningitis,  that  he 
was  unconscious,  and  that  tiiere  was  no  hope 
of  his  recorery.  In  other  words.  It  Is  on- 
dL^uted  that  at  the  time  <a  the  ai^catlon 
for  the  insurance  the  boy's  health  was  r^ 
resented  to  be,  and  to  all  appearances  was, 
good,  but  at  the  time  of  the  delivery  ctf  the 
policy  he  was  very  side,  and.  in  fact,  on  his 
deathbed.  There  Is  some  dlspi^te  as  to  wheth- 
er the  parents  of  the  assured  knew  of  his 
critical  cmditlfm  at  any  time  befbre  he  ac- 
tually died.  In  fact;  they  testifled  tiiat  tb^ 
did  not  believe  he  was  very  id<^  and  thought 
his  ailment  was  only  temporary  and  not  se- 
rious. AK>ellanf  s  agoits  had  no  knowledge 
of  assnred's  iddmess,  or  that  he  was  In  a 
hoBvItal,  wh«  they  delivered  the  policy. 
There  is  also  testlmmy  to  the  effect  that  ap- 
pellant's physician  did  not  actually  ask,  and 
the  assured  did  not  answer,  many  of  the 
material  questions  ccmtalned  in  the  medical 
examination  blank.  But  these  questions  and 
answers  as  contained  in  tiie  appUoitiCKi  ate 
sdgned  by  the  assured. 

TtdB  case  Is  controlled  by  Logan  v.  New 
York  Life  Ins.  Co.,  181  Paa  906,  decided 
idnce  the  trial  of  the  instant  case.  In  the 
Logan  Case  the  application  fi»-  Insurance 
provided: 

"That  the  inaarance  hereby  applied  for  shall 
not  take  effect  unleas  the  first  ptemium  is  paid 
and  the  policy  is  delivered  to  and  received  by 
me  daring  my  lifetime  and  good  health,  and  that 
unleas  otherwise  agreed  in  writing  tile  policy 
shall  then  relate  back  to  and  take  effect  as  of 
the  date  of  this  application." 

The  testimony  showed  conclusively  that  at 
the  time  the  policy  was  delivered  to  the  as- 
sured he  had  a  tumor  of  the  brain,  whidi 
caused  his  death  some  days  after  the  deliv- 
ery of  the  policy.    In  that  case  we  said: 

"The  parties  to  tUs  contract  acreed  that  it 
should  not  take  effect  unless  the  first  premiam 
was  paid  and  the  politer  delivered  to  and  re- 
ceived by  tiie  insured  in  his  lifetime  and  good 
health.  It  ia  proven  conclusively  that  at  the 
tune  the  policy  was  delivered  the  insured  was 
not  In  good  health.  He  died  nine  days  after- 
wards from  a  disease  which  the  evidence  shows 
had  existed  for  months,  or  probably  years,  be- 
fore the  delivery  of  the  policy.  It  is  true  the 
spplicant  was  unconsdoua  of  the  fact  that  he 
was  ailing  from  that  disease;  and  for  that  rea- 
son, no  doubt,  be  agreed  that  the  policy  i^vld 
not  take  effect  until  it  was  delivered  to  him 
*n  his  lifetime  and  good  health" 

— and  concladed  that  the  contract  for  insur- 
ance was  not  completed  and  the  policy  never 
became  effective.  We  further  held  that  the 
ctmdiUoQ  that  the  policy  should  not  take  ef- 
fect unless  delivered  during  the  lifetime  and 
good  health  of  the  applicant  was  not  a  rep- 


reeentation  or  warranty  within  the  meaning 
of  sections  6060—34  and  60G&— 184,  Bern. 
Code,  with  r^Eeroice  to  misrepreBaLtatkMis  or 
warranties  made  in  the  negotiations  for  a 
policy  of  lifie  Insurance,  but  was  a  cmdltion 
loecedait  There  Is  no  matolal  difference 
between  the  good  health  clause  in  tills  appli- 
cation and  that  In  the  Logan  Case. 

It  Is  conclusively  shown  that  at  the  time 
the  policy  here  was  delivra^  the  assured  was 
not  In  as  good  health  as  he  was  at  the  time 
he  made  the  an;diGati«i,  or  as  described 
therein.  On  the  oxLtraxy,  it  Is  condn^vely 
shown  that  vrhoi  the  jiolicy  was  ddUvered  he 
was  very  sick  of  an  allmrat  from  whldi  he 
died  a  f«w  hours  thereafter.  Under  the  doc- 
trine, thereMre,  ot  the  Logan  Case  It  must  be 
hdd  that  although  the  policy  was  dellT»ed 
It  never  became  effective.  The  court  aihouid 
have  granted  appellants  motion  for  Judgment 
notwithstanding  the  verdict 

nie  Judgment  is  revmed  and  the  cause  re- 
manded, with  dlrectloDB  to  the  loww  court  to 
eater  Jndgmmt  dismissing  the  action. 

FULLERTON,  MOUNT,  and  TOLMAN, 
33.,  eoncnr. 


BICKENBAOH  v.  UAURMANN  et  aL 
(Na  1S548.) 

(Suprone  Court  of  Washington.  Feb.  17, 1820.) 

Appeal  and  naoa  ^1012(1>— FnfoiNo  not 

DIBTUBBED  WHKaB  NOT  AGAIHST  WEXOHT  OF 

rv  ED  EN  ex. 

Finding  of  the  trial  court  against  which  the 
facts  shown  by  the  rec<»d  do  not  preponderate 
will  not  be  disturbed  an  appefd. 

D^rtment  L  ' 
Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  Ernest  M.  Card,  Judge. 

Action  by  L.  P.  Bickenbach  against  W.  P. 
Maurmann  and  others.  Judgmrat  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Govnor  Teats,  Leo  Teats,  and  Ralph  Teats, 
all  of  TaccHna,  for  appdlants. 

Williamson,  Williamson  &  Freeman  and 
Rex  S.  Roudebuab,  all  of  Tacoma,  for  re- 
spondent. 

PER  CURIAM.  Automobiles  owned  and 
driven  by  the  respondent  and  appellant  re- 
spectivtiy  came  into  colliahxi  at  the  comer  of 
Seventeenth  and  Market  streets  In  the  city  of 
Tacoma,  <n  the  evening  oi  November  18, 1918. 
VS&tSx  claims  that  tiie  other  was  drl^ng  In  a 
careless  manner,  and  that  audi  carelessness 
was  the  occasion  of  the  collision.  The  matter 
was  submitted  on  testimony  by  both  sides  to 
the  trial  court,  who  found  the  facts  In  fiivor 
of  the  respondent. 

A  reading  of  the  record  does  not  show  that 
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the  facts  pr^nderate  against  the  finding  of 
the  trial  court.  For  that  reason  we  will  not 
disturb  tlie  result. 

Some  objection  Is  made  to  tbie  testimony  as 
to  tbe  matter  of  damages;  tbe  claim  being 
that  tbe  experts  called  on  behalf  of  the  re- 
spondent were  not  properly  ^jnalifled.  We 
find  no  merit  In  this  iK^t,  and  affirm  ttie 
Judgment  of  the  lower  oourL 


IiUGEB  T.  WINDBLL  (two  cases). 
<No.  1541».) 

(Snpreme  Court  of  Washington.  Feb.  ft,  ISStK) 

UtTMOIPAL    COBPOKATIONB    «=b706(6)  —  Evi- 
DEHCK  BUITIOXENT  TO  SHOW  THAT  AUTOHO- 
BIU  IN  WHICH  Ilf  JUSKO  PKBSOIT  WAS  BIDIKO 
WAS  OH  BIGHT  BIDK  OF  BTBEST. 
In  action  for  injuries  in  automobile  colU- 
■ioa  inrolving  Issue  of  whether  automobile  in 
which  ininred  person  was  riding  was  traveling 
on  wrong  side  of  street  at  time  of  collieion 
with  defendant's  automobile,  evidence  Aeld  to 
■nstain  finding  for  plaintiff. 

Department  2. 

Amieal  from  Superior  Gonrt,  Spokane 
County;  X>.  W.  Hum,  Judge. 

Actloas  by  Fletcher  Loger,  -by  3.  Q.  Luger, 
his  guardian  ad  litem,  and  by  J.  O.  Loger, 
against  J.  D.  Wlndell,  tried  together.  Judg- 
ment for  plaintiff  In  each  action,  and  defend- 
ant api>eal8.  Affirmed. 

Danson,  Williams  &  DansoD*  of  Spokane, 
for  aroel^t 

BobertBon  ft  Mlllo-  and  B.  JtagOM  DaTls, 
all  of  Spokane,  for  reoKndents. 

MOUNT,  J.  Two  actions  are  InTolved  In 
this  appeal.  The  actions  were  brou^t  to  re- 
corer  damages  allied  to  have  been  sustain- 
ed as  tbe  result  of  a  collision  between  an  au- 
tomobile driven  by  the  defendant  and  a  Ford 
dellreiT  truck  owned  by  the  Hammerlund 
Grocery  Company  and  driven  by  one  of  Its 
employ^  Fletch^  Luger,  a  minor,  was  rid- 
ing upon  the  running  tmard  on  the  left-hand 
side  of  the  Ford  delivery  truck,  when  a  Hud- 
son car,  driven  by  the  defendant,  crashed  in- 
to the  side  of  tbe  Ford  delivery  truck  and 
broke  tbe  boy's  1^.  An  action  was  com- 
menced by  J.  G.  Luger,  the  father  of  Eletcher 
Luger,  to  recover  for  medical  expenses  and 
loss  of  earnings  of  the  boy.  A  separate  ac- 
tion was  also  brought  by  the  father,  as 
guardian  ad  litem,  on  behalf  of  tbe  boy,  to 
recover  for  his  personal  injuries.  After  the 
issues  were  made  up,  it  was  stipulated  that 
the  two  cases  should  be  tried  together.  They 
were  so  tried  to  the  court  without  a  Jury 
and  resnlted  in  findings  la  favor  of  the  plain- 
tiff, upon  which  a  Judgment  was  entered. 


WIKDELL  407 
P.) 

This  appeal  Is  prosecuted  by  the  defendant 
The  collision  occurred  on  tbe  20th  day  of 
September,  1917,  between  12  and  1  o'clo<^  of 
that  day.  This  was  a  bright  dry  day,  and 
tbe  streets  were  paved.  Tbe  collision  took 
place  at  the  southern  extremity  of  Hanlto 
Park  in  the  dty  ot  Spokane.  The  street 
around  the  park  at  tbe  place  where  the  col- 
lision occurred  la  In  tile  form  of  a  semtdr' 
de.  Witnesses  for  the  respondent  testified 
that  the  Ford  delivery  truck,  before  It  came 
to  this  curve,  was  traveling  in  a  southerly  di- 
rection at  the  rate  of  IS  to  20  miles  an  hoar 
cm  the  rlgbt-band  ride  of  tbe  street  around 
tlie  cuiTe;  lliat  appcOlanfs  car  was  travd- 
ing  in  the  opposite  direction  near  the  right- 
hand  side  e/t  tbe  street ;  tiiat  the  cars  came 
togeUier  at  about  the  middle  of  the  street, 
wUcb  at  that  point  was  something  like  GO 
feet  in  width;  that  the  aiMtdlanfs  car, 
wtddi  was  a  Hudson  Super^Slx,  crashed  Into 
the  left  side  of  the  Ford  truck,  and  both  cars 
were  stuped  by  the  Impact  The  evldenoe 
on  the  part  of  aroellant  was  to  the  ^ect 
that  he  was  traveling  in  a  westerly  direction, 
opposite  to  Hiat  of  flu  Find  tnu^;  that  be 
was  <m  the  right-hand  side  of  the  stre^  near 
the  curb;  diat  the  Ford  truck  was  travel- 
ing on  the  left-hand  or  wrong  side  of  the 
street ;  Qiat  he  did  not  see  the  Ford  tmck, 
on  account  of  some  shrubbery  along  the  edge 
of  the  street  imtU  he  was  within  40  or  60 
feet  of  it;  that  be  saw  a  collision  was  Imiui- 
neint  and  In  <Hrder  to  avoid  the  collision  be 
turned  his  car  to  the  left ;  that  at  about  the 
same  Instant  the  Ford  truck  turned  to  its 
ri^t  and  the  cars  came  together  in  about 
the  middle  of  the  street  Appellant  testified 
that  immediately  after  he  had  turned  his 
car  to  the  left  to  avoid  a  head-on  collision, 
the  Ford  truck  was  turned  to  its  right  ap- 
parently for  tbe  same  reason,  and  that  nei- 
ther driver  had  an  opportunity  to  change  di- 
rection. Tlie  trial  court  after  seeing  and 
hearing  the  witnesses,  found  that  the  Ford 
truck  was  to  the  right  ot  the  center  of  the 
street  at  the  point  where  the  acdd^t  oc- 
curred, and  that  ai^lant  was  driving  his 
aut<Mnobile  at  a  high  and  dangerous  rate  of 
speed,  which  rendered  It  Impossible  for  him 
to  control  his  car;  that  appellant  also  fail- 
ed to  Iceep  his  car  upon  the  rl^t-hand  side 
of  the  street  and  ran  Into  the  grocery  truck 
which  was  being  driven  upon  the  proper  side 
of  the  street;  that  the  proximate  cause  ot 
the  collision  was  the  excessive  speed  at  which 
the  car  was  being  operated  and  inability  of 
tlie  api>ellant  to  control  It  Appellant  ar- 
gues, with  much  force,  tliat  tbe  court  erred 
In  making  this  finding  of  fact. 

The  sole  question  presented  upon  this  ap- 
ical, as  It  was  In  the  lower  court,  Is  a  Ques- 
tion of  feet,  namely:  Was  the  Ford  delivery 
truck  upon  tbe  right-hand  side  of  the  street 
at  and  before  the  collision,  or  was  it  upon 
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tile  left-hand  side  of  the  street  In  rounding 
the  curve  on  the  south  end  of  Manlto  Park? 

If  the  Ford  truck  was  on  the  wrong  side  of 
the  street,  as  testified  to  by  the  appellant, 
then  the  Ford  truck  was  In  the  wrong.  On 
the  other  hand.  If  the  Ford  truck  was  on  the 
right-hand  side  of  Qie  street  in  rounding  this 
curve,  and  appellant's  car  crashed  into  it, 
then  the  appellant  was  negligent  and  Is  lia- 
ble. From  the  facts  testified  to  by  the  differ- 
ent witnesses  as  above  stated,  the  trial  court 
might  readily  have  found  in  favor  of  the  ap- 
pellant But  he  did  not  do  so.  The  trial 
court  evidently  was  Impressed  with  the  wit- 
nesses who  testified  In  favor  of  the  respond- 
ent, and  he  found  accordingly.  While  there 
are  some  drciunstances  which  tend  to  cor- 
roborate the  version  of  the  appellant,  we  are 
not  satisfied  that  the  court  improperly  foond 
the  facts. 

The  Judgment  api>ealed  from  Is  therefore 
affirmed. 

HOLCOMB,  a  J.,  and  TOLMAN,  FULLER- 
TON,  and  BBIDGES,  JJ.,  concur. 


STATE  ex  rel.  DEMT  v.  McLENNAN  et  al. 
(No.  16391.) 

(Supreme  Court  of  Washmgton.  Feb.  9. 1^.) 

Mandauub  ^=33(10)— Not  fbofbb  beubdt  to 
teV-  title  to  public  office. 
A  duly  certified  certificate  of  election  of  a 
person  to  a  public  office  is  conduaive  evidence 
of  bis  election  and  title  to  such  office,  and  a  col- 
lateral action  of  mandamus  to  compel  the  rccog- 
oition  of  another's  title  to  the  office  will  not 
lie;  the  only  proper  proceedings,  where  a  cer- 
tificate of  election  has  once  issued,  being  "qno 
warranto.** 

Departmoit  2. 

Ai^>eal  from  Superior  Court,  Whateom 

County;  Wm.  H.  Pemberton,  Judge. 

Proceeding  by  the  State  of  Washington,  on 
the  relation  of  Geo.  B.  Dent,  against  Chas. 
A.  McLennan  and  others,  to  require  the  City 
Clerk  of  the  City  of  Belllngham  to  Issue  to 
relator  a  certificate  of  election.  Judgment 
for  relator,  and  defendants  appeaL  Beversed 
and  remanded. 

C  E.  Abrams,  Dan  F.  North,  and  Eello^ 
&  Thompson,  all  of  Belllngham.  for  appel- 
lants. 

C.  A.  Swartz,  Belllngham,  for  reqKmd- 
ent 

BBIDGES,  J.  At  a  municipal  Section  in 
the  Second  ward  of  the  city  of  Belllngham  for 
the  office  of  councilman,  Oeorge  B.  Dent  and 
John  M.  'Odell  were  candidates.  There  were 
some  Irregularities  In  the  returns  made  1^ 


the  officers  of  precinct  No  32.  If  the  returns 
of  that  prefect  be  counted,  then  Odell  re- 
ceived more  votes  than  did  Dent;  but.  if 
those  returns  he  not  counted,  then  Dent  was 
elected.  Dent  was  already  a  coundlmfln 
from  the  ward  in  question  and  was  seeking 
re-election.  The  diarter  of  the  city  of  Bell- 
lngham provides  that  at  its  first  meeting, 
following  an  election,  the  city  council  shall 
resolve  itself  into  a  canvassing  board  and 
canvass  the  returns.  In  accordance  there- 
with, and  on  December  9,  1918,  the  council, 
as  a  canvassing  board,  canvassed  all  the  re- 
turns except  those  from  precinct  32,  which 
were  rejected  upon  the  advice  of  the  city  at- 
torney. The  result  of  this  canvass  was  to 
find  that  D^t  had  been  elected,  and  the  city 
clerk  was  directed  to  issue  to  him  a  certifi- 
cate of  election.  However,  before  the  certifi- 
cate was  Isaaed,  Odell  commenced  manda- 
mus proceedings  In  one  of  the  departments 
of  the  Whatcom  county  superior  court 
against  the  city  council,  and  that  court  at 
once  issued  its  writ  requiring  the  dty  coun- 
cil, as  a  canvassing  board,  to  meet  and  can- 
vass the  returns  of  such  election,  including 
those  of  the  Thirty-Second  prednct,  and  de- 
clare the  result  of  the  canvass  and  Issue  a 
certificate  of  election  to  the  person  declared 
elected,  or,  on  a  day  named,  show  cause  why 
they  had  not  so  done.  After  the  service  of 
the  writ,  a  nrajorlty,  but  not  all,  of  the 
council  met  pursuant  to  an  alleged  notice  of 
special  meeting,  for  the  purpose  of  making 
a  recanvass  of  the  returns.  At  this  meeting 
the  mayor  and  coundlman  Dent  were  not 
preset.  The  board  proceeded  to  make  an- 
other canvass  of  the  returns  and  In  so  doing 
declared  Odell  to  be  elected  and  directed  the 
dty  clerk  to  issue  to  him  a  certificate  of  elec- 
tion. Those  persfHis  who  formed  the  second 
canvassing  board  then  made  return  to  the 
court's  writ  and  answered.  In  effect,  that 
they  had  made  a  recanvass,  inciudiag  the 
returns  from  the  Thirty-Second  prednct,  and 
had  foimd  and  declared  Odell  to  be  elected 
and  had  directed  a  certificate  of  election  to  be 
issued  to  him.  Upon  the  coming  In  of  this 
answer,  the  court  made  its  Judgment,  finding 
that  Its  writ  had  been  compiled  with,  and 
discharging  the  respondent  tber^  from  fur- 
ther duty  In  the  proceeding.  Within  a  day 
or  two  Oiereafter,  the  dty  clerk  duly  Issued 
bis  cCTtlflcate  of  election  to  Odell,  who  at 
once  took  the  oath  of  office  as  ooundlman 
from  the  second  ward.  TheteBittee,  In  an- 
other deparbnent  of  the  same  conrt,^I>ent 
Instituted  mandamus  prooeedings  against  the 
dty  clerk  for  the  purpose  of  requiring  tlie 
latter  to  Issue  to  him  a  certificate  of  Section. 
The  court  In  that  acUon  made  a  writ  re- 
quiring the  dty  clerk  to  Issue  to  Dent  his 
certificate  of  election  or  show  csnse  why  he 
should  not  do  sa  Thereafta,  and  m  the  re- 
turn day,  the  derk  made  a  cwuiAete  answer. 
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setting  out,  In  substance,  the  facts  above  re- 
lated. After  trial  the  court  made  a  Jodgmoit 
directing  the  city  clerk  to  issue  to  Dent  a 
certificate  of  election.  It  Is  from  this  Judg- 
ment the  appeal  Is  taken. 

The  briefs  of  the  respective  parties  have 
taken  a  wide  range.  The  relator  Dent  con- 
tends, among  other  things,  that  the  first  can- 
vassing board  declared  him  to  be  elected,  and 
that  entitled  him  to  a  certificate  of  elec- 
tion; that  the  second  canvassing  board  had 
&o  iK)wer  to  act  because  its  meeting  had  been 
Irr^ularly  called  and  held;  that,  In  any 
event,  the  canvassing  board  had  performed 
its  duties  and  exhausted  its  powers  at  Its 
first  meeting  when  It  declared  the  relator  to 
be  elected ;  that  the  returns  from  precinct  No. 
32  were  so  Irregnlar  tbey  could  not  be  legally 
canvassed;  and  that  the  court  In  its  first 
mandanaua  proceeding  bad  no  Jurisdiction 
and  ItB  order  was  a  nullity. 

Hie  dtfendant,  aa  the  other  band,  c<mtends 
that  tbe  retuniB  from  prednct  32  should  bave 
been  canvassed,  and  that  tmtU  tbey  were  can- 
vassed thB  board  bad  not  perfbrmed  its  dTb> 
tics,  and  tbat  Uie  conrt  had  a  rl^t  to  require 
It  to  meet  again  and  perform  ita  duty,  and 
that,  in  any  event,  tbe  first  proceeding  Is 
res  judloita  as  to  the  relator  Dent,  and  tbat 
It  was  his  duty  to  Intervene  Individually  in 
that  aetl(Hi  and  seek  sncb  relief  as  be  de- 
sired. We  do  not  find  It  necessary  to  discuss 
or  decide  any  of  these  qnestloni. 

Mandamus  cannot  be  used  to  try  title  to 
puMic  oflOce.  Doubtless,  In  tbls  case  the 
court  was  antborlsed  to  make  Its  writ  re- 
qnirlng  tbe  dty  dork  to  Issue  to  plalntlflF 
bis  certtflcate  of  election  or  show  cause  why 
be  did  not  so  do.  But  when  the  answer  and 
the  testimony  showed  that  the  clerk  had 
previously  Issued  his  certificate  to  Odell,  It 
should  at  once  have  become  manifest  tbat 
mandamus  could  proceed  no  further;  that 
the  plnlntiCT  had  mistaken  his  remedy ;  that 
nothing  remained  except  an  ordinary  con- 
test for  ofllce.  Under  these  circumstances, 
plaintiff  could  proceed  only  by  quo  warranta 
While  tbls  court  In  a  number  of  cases  has 
held  that  mandamus,  under  our  statutes.  Is 
nothing  more  than  one  of  the  forms  of  pro- 
cedure for  the  enforc^ent  of  rights  and 
redress  of  wrongs  and  has  all  the  el^nents  of 
a  civil  action  (State  ex  rel.  Brown  v.  Mo 
Qoade.  86  Wash.  679,  79  Pac.  207 ;  SUte  ex 
rel.  Taro  v.  Everett,  101  Wash.  561,  172  Pac. 
752.  L.  R.  A  1918E.  411),  it  has  also  held  in  a 
number  of  cases  tbat  title  to  office  can  be 
tried  only  by  quo  warranto.  (Kimball  v, 
Olmsted.  20  Wa^.  629,  56  Pac.  377;  State 
ex  rel.  v.  Burke,  8  Wash.  412,  36  Pac.  281; 
Lj-nde  T.  Dibble,  19  Wash.  328,  53  Pac. -370; 
State  ex  reL  Blake  v.  Morris,  14  Wash.  262, 
44  Pac.  266;  State  ex  reL  Hellbron  v.  Brock- 
Un,  8  Wash.  667,  36  Pac.  495.)  If  the  Judg- 
ment appealed  from  bad  been  complied  with, 
the  city  cleric  would  bave  issued  to  Dent  a 


certificate  of  election.  Thus  there  wot,ld 
have  been  outstandli^  two  certificates  of  elec- 
tion issued  by  tbe  same  clerk  for  the  one 
office  and  each  holder  of  a  certificate  having 
qualified  for  tbat  office.  This  would  have 
availed  and  dedded  nothing.  Another  suit 
would  have  been  necessary  to  detenulne  who 
was  entitled  to  the  office,  confirm  one  certifi- 
cate of  election,  and  annul  tbe  other.  When 
the  court  In  the  second  mandamus  proceed- 
ing learned  of  this  condition,  he  should  have 
dismissed  the  action  and  allowed  one  or  oth- 
er of  these  contending  parties  to  bave  brought 
a  proceeding  In  quo  warranto  to  try  their  title 
to  the  office.  In  such  an  action,  almost  all 
the  questions  which  have  been  argued  In 
this  case  could  have  been  determined. 

Tbe  case  of  State  ex  rel.  Love  v.  Smith,  43 
Okl.  231.  142  Pac.  408,  L.  B.  A.  191SA,  832, 
was  a  mandamus  proceeding  wherein  the 
court  Bald: 

"It  is  the  contention  of  defendant  in  error 
tbat  the  certificate  of  election  issued  to'i^oin* 
tiff  in  error  is  void,  fw  tbe  reason  of  irregu- 
larities in  the  actiim  of  the  board  in  issuiiig 
same,  and  also  for  the  reason  that  it  was  is- 
sued upon  Incomplete  returns,  there  being  two 
townships  not  canvassed,  and  further  that  it 
was  not  issued  by  the  board  but  by  certain 
members  thereof.  In  a  contest  or  in  a  quo 
warranto  proceeding,  these  contentions  might 
prevail;  but,  upon  sound  authority,  we  are 
constrained  to  hold  tbat  tbey  cannot  be  urged 
In  a  mandamus  proceeding.  This  would  be  a 
collateral  attack  upon  the  certificate,  which  Is 
not  permitted  In  a  proceeding  of  this  character." 

Volume  9,  B.  C  li,     115S.  lays  down  tbe 

following  rule: 

"The  court  will  not  go  behind  the  certificate, 
commission,  or  other  declaration  of  title  to 
the  office  issued  or  made  by  the  proper  authority 
to  Inquire  Into  the  ultimate  right,  and  therefore 
in  general  the  court  win  not  permit  a  mere 
QBurper  to  place  the  holder  of  tbe  legal  Utif 
in  the  position  of  a  contestant  The  cases  in 
which  tbe  writ  of  mandamus  lies,  In  admitting 
or  restoring  to  office,  are  where  the  return  to 
the  writ  will  involve  merely  a  question  of  law, 
so  that,  admitting  the  facts  to  be  true,  a  per- 
emptory mandamus  ought  to  be  awarded." 

In  the  case  of  Hoy  v.  Buchannon,  168  Ind. 
506,  81  N.  E.  509,  11  Ann.  Cas.  944.  it  was 
held  tliat  a  duly  certified  certificate  of  elec- 
tion of  a  person  to  a  public  office  Is  conclu- 
sive evidence  of  his  election  and  tiUe  to  such 
office,  and  a  collateral  action  of  mandamus 
to  compel  the  recognition  of  another's  tiUe 
to  the  office  would  not  lie,  but  that  the  prop- 
er proceeding,  under  tbe  circumstances,  was 
quo  warranto.  See,  also,  Magee  v.  Board  of 
Supervisors,  10  Cal.  376;  State  ex  rel.  la- 
mar  V.  Johnson,  35  Fla.  2,  16  South.  786,  31 
L.  R.  A.  357 ;  State  v.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec.  25;  15  Cyc.  393;  High  on  Ex- 
traordinary Remedies,  {  50  et  seq. 

Tbe  Judgment  appealed  from  la  reversed. 


Digitized  by 


Google 


no 


187  FAOIFIC 


BEPOBTEB 


(Waah. 


and  the  cause  remanded,  with  dliectionB  to 

dismiss  the  action. 

BOLCOMB,  C.  J.,  and  TOLMAN.  MOUNT, 
and  FULLEBTON,  33.,  concur. 


TATUM  T.  MARSH  MINES  CONSOLIDAT- 
ED.   (No.  16204.) 

(Supreme  Conit  of  Washington.  Feb.  IT,  1920.) 

En  Banc. 

Appeal  from  Superior  Court,  Spokane 
County;  R.  M.  Webster,  Judge. 

On  motion  for  rehearing.  Denied. 
Fot  tormw  (^ilnlon,  see  181  Pac.  62S. 

Post,  Russell  &  HIgglns,  of  Spokane,  for 
appellant 

Oarl  Ultes,  Jr.,  of  Sp<Aane,  for  respondent. 

PEIB  OCTBIAH.  Upon  a  rehearing  en  banc 
n  majority  of  the  court  adhere  to  the  optn- 
ion  heretofore  filed  herein,  as  reported  In  184 
Pac.  628,  and  for  the  reasons  there  stated, 
the  Judgment  Is  reversed  and  remanded,  with 
Instructions  to  the  superior  court  to  dismiss 
the  action. 


SKOOKUK  LUMBER  CO.  r.  SAOAJAWEA 
LUMBER  ft   SHINOLQ  OO. 
(No.  16266.) 

(Supreme  Coort  of  WasUngttm.  Feb.  8^  1B2(K) 

En  Banc. 

Appeal  from  Superior  Court,  Thurston 
County ;  D.  F.  Wright,  Judge. 

Upon  rehearing.  Former  oplnku  (181  Pac. 
914)  adhered  to. 

Fremont  Campbell  and  Harry  B.  JicAnston, 
both  of  Tacoma,  for  appellant 

Thos.  M.  Vance,  <a.  Olympla,  fior  resp(md- 
ent 

PER  CURIAM.  Upon  a  rehearing  en 
banc  a  majority  of  the  court  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported 
In  181  Pac.  914.  and,  for  the  reasons  there 
stated,  the  Judgment  of  the  trial  court  Is  re- 
versed. 


BUIXOCK  T.  YAKIMA  VAUiEY  TRANSP. 
CO.  et  al.   (No.  152960 

(Supreme  Court  of  Washington.    Feb.  17, 
1929.) 

En  Banc. 

Appeal  frcm  8iq>«lor  Court  Zaklma  Coun- 
ty; Harconrt  M.  Taylor,  Judge. 

On  rehearing.   Former  opinion  (184  Pac. 

641)  adhered  to. 

Richards  ft  Fontaine,  of  Taktma,  and  A.  C. 
Spencer  and  John  F.  Reilly,  both  ot  Portland, 
for  ai^lant  Xakima  Vall^  Transp.  Go. 

O.  R.  Schumann,  J.  Lennox  Ward,  and 
Dolph  Bamett,  all  of  Yakima^  for  appellant 
Yakima  County. 

Sntvely  ft  Boandii»  of  Yakima,  fmr  re- 
^xmdent 

PER  CURIAM.  Upon  a  rehearing  m  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein,  as  reported  in  ISl 
Pac.  641;  and,  for  the  reas(ms  there  stated, 
the  case  is  reversed  and  remanded  for  new 
trial  as  to  the  aM>eUant  county,  and  the 
Jnd^neit  Is  affirmed  u  to  Che  aro^Uant 
tnuuvortatlm  onnpany. 


TALBOT  V.  INDUSTRIAL  INSURANCB 
COMMISSION.    (No.  16U6.) 

(Supreme  Court  <tf  Washington.  Feb.  9, 1920.) 

En  Banc. 

.^M>eal  £RHn  Superior  Courts  Olallani 
County ;  John  M.  Ralston,  Judge. 

On  rehearing.  Former  opinion  (183  Pac. 
84)  adhered  to. 

W.  V.  Tanner,  of  Seattle^  D.  B.  Twltchel, 
of  Olympla,  Ia  L.  Thompson,  Atty.  Gen.,  and 
Q.  B.  Bucey,  of  Olympla,  for  i^ttilant 

Donwortb,  Todd  ft  Biggins,  of  Seattle,  for 
respondent 

PER  CURIABf.  »Up(m  a  rehearing  ea  banc 
a  majiHity  ct  the  court  adhere  to  the  opin- 
ion heretofore  filed  herein,  as  reported  in 
183  Pac.  84,  and,  for  the  reasons  there  slat* 
edttha  Jodsment  of  the  trial  court  Is  affirmed. 
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MIIXEB  ft  liCX.  Ibo.,  t.  RIGHAKDBON, 
State  Treasorer.   <8.  V.  8S12.) 

(Supreme  Canrt  of  California.    Jan.  27,  1920. 
RelieariDg  Denied  Ftb.  26,  1920.) 

1.  Taxation  ^>49  —  Statuis  AuraoBizzNO 

DEDUCTION    OF    GOOD    WILL  'IK  A8SESSINO 

FBANCHISK  TAX  INVALID. 
Good  will  being  part  of  a  corporation'i 
frant^se  for  purpose  of  assessment,  provision 
of  St.  1911,  p.  533,  I  0,  for  deduction  for  good 
will  in  asaessing  the  franchise  ol  a  corporation, 
Tiolates  Const,  art  13,  i  1^  and  section  14, 
subd.  "d,**  providing  for  assessment  of  prop- 
erty and  a  franchise  at  its  actual  cash  value. 

2.  Taxation  «=»376(1)  —  Oospobatb  ''vban- 
cbiss"  meahb  oobpobatb  bzcbbb  whiob  zn- 
cludii8  qood  will. 

In  view  of  its  history,  Const  art  13.  i  14, 
Bubd.  "d,"  piovidiog  for  assessment  and  taxa- 
tioa  of  corporate  franchises,  means  the  so-called 
corporatB  excess,  whidi  indudes  good  will, 
though  such  Is  not  the  usual  or  strict  meaning 
of  the  word  "franduse," 

lEd.  Note.— For  other  definltioas,  see  Wor^ 
aud  FhraseSf  First  and  Second  Series,  Fran- 
chise.] 

3.  Taxation  «=>494-~BEVnEw  bt  ootjbt  of 

ASSXesiCXNT  LDUISD  TO  TBAVD  OR  UlffTAEE, 
IF  PBE8CBIBED  MSmOD  IB  PCBSTTED. 

Courts  cannot,  except  where  there  Is  fraud 
or  mistake,  go  into  the  matter  of  an  assess- 
moit  being  excessive  and  arbitrary,  provided 
the  method  pursued  in  making  the  assesment  is 
that  prescribed  by  law,  and  the  thing  asstiwmi  is 
the  thing  required  to  be  assessed. 

4.  Taxation  «=»543(6)— Allxoation  or  bx- 

CESSIVB     ABfiEBSUKNT     DOES    NOT  OHABOK 

"PBATJD." 

All^ation  that  assessments  are  excessive 
and  arbitrary  is  not  equivalent  to  allegation  that 
they  were  imposed  fraudulently ;  it  being  neces- 
sary  for  fraud  that  there  should  have  been  a 
conscions  failure  by  the  assessing  official  to  ex- 
ercise fair  and  impartial  judgment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pfarascfl,  First  and  Second  SeriM,  Fraud.] 

5.  Taxaxioh  ^b648(6}— Inquibt  <ur  AasBSS- 

XNG  BOABD  JJUJTKD  TO  HXIHOD  OF  ABSBBB- 
MKNT  IN  AB8BN0B  OF  OHABGB  OF  FBAUD. 

PlaintUt  in  action  to  recover  taxes  paid  on 
assessment  of  its  franduse^  may*  in  the  absence 
of  allegation  of  fraud,  make  inquiries  of  mem- 
bers  of  assessing  board  only  for  purpose  of  as- 
certaining whether  the  method  prescribed  by 
the  law  had  been  pursued  in  making  the  assess- 
ment. 

Apiul  and'kbbob  ^»1068(1)— BxoLirsioN 
of  qubsnolib  habmlbhs  whbbb  tbb  xat- 
tkb  sought  othebwibb  afpxabs. 
ExdnaloB  of  qnestioiis,  in  action  to  recover 
back  taxes,      to  BMthod  pursued  by  assessing 
board,  is  harmless,  sndi  method  being  otherwise 
made  to  appear. 
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7.  Taxation  ^^STl^^AssBssiNa  boaso  not 

BOTTND  bt  BEPOBT  OF  COBFOBATION  FOB 
FBAN0HI8B  TAX. 

The  Statutes  of  1911,  p.  630,  as  to  asseso- 
ment  of  corporate  franchises,  though  requiring 
reports  by  corpcHrations  subject  to  the  tax,  does 
not  require  the  assessing  board  to  accept  or 
follow  the  figures  submitted  by  corporations, 
but  leaves  the  matter  of  fixing  values  entirely 
to  its  best  discretioiu 

In  Bank. 

Appeal  from  Superior  Court,  City  aud 

County  of  San  Francisco;  Geoi^e  A.  Sturt»- 
vant,  Judge. 

Action  by  Miller  &  Lux,  Incorporated, 
a«alnst  Friend  W.  Riciiardson,  State  Treas- 
urer. Jnd^ent  for  defmdan^  and  plaintiff 
appeals.  Affirmed, 

Edward  F.  Treadwdl,  of  San  Francisco 
(Delger  Trowbridge,  of  San  Francisco,  of 
couns^),  for  appellant. 

U.  8.  Webb,  Atty.  Gen.,  and  Frank  L. 
Onerena,  Deputy  At^.  Gen.  (Raymond  Benja- 
min, of  San  Frandscf^  of  counsel),  for  re- 
spondent 

OZiNET,  J.  This  is  an  action  to  reoovw 
taxes  paid  under  protest  by  the  plaintiff  cor* 
poratlon,  upon  alleged  111^^  and  arbitrary 
asBeesmeotB  of  Its  "finsclilse"  for  tbe  years 
1911  to  1916,  IndusiTe,  by  the  state  board  of 
equaUEatltm.  The  i^lntlff  Is  a  foreign  car- 
poratloii,  and  possesses  no  special  frandilse 
or  prlTflege  within  the  state  which  the  state 
board  of  equalization  was  attempting  to  as- 
sess. The  only  "franchise,"  In  tbe  strict  seuse 
ct  ttiat  word,  whldi  would  be  covered  by  the 
assessments  In  questl(»i,  is  the  privilege  <^ 
the  plaintiff  to  do  business  as  a  corporation 
within  the  state.  The  assessmoits  were 
made  upon  the  basis  of  ralulng  thereby  the 
so-called  "coipwate  exoes^';  that  is,  the  dif- 
ference between  'the  value  of  its  outstanding 
stodcs  and  Ixmds  a«  determined  by  market 
quotations,  the  earnings  of  the  company,  or 
otherwise)  and  the  value  of  its  tangible  or 
physical  properties.  The  theory  is  that  tbe 
value  of  the  oompany'B  outatandlns  stodcs 
and  bonds  r^iesents  the  value  of  its  total 
assets,  so  that  the  difference  between  this 
total  and  the  value  of  the  company's  physical 
prc^rties  represents  the  value  of  tbe  com- 
pany's intanglMe  assets^  and  an  assessment 
of  the  corporate  excess— that  Is,  of  this  dif- 
ference— is  an  assessment  of  all  the  com- 
pany's so-called  intangibles. 

Although  the  i^lntlff  is  a  foreign  coriwra- 
tlon,  no  question  Is  presented  as  to  the  allo- 
cation of  its  corporate  excess  within  and 
without  the  state.  In  the  opening  brief  for 
plaintiff  the  r^ht  of  the  board  of  equaliza- 
tioQ  to  make  any  general  franchise  assess- 
ment in  the  case  of  a  foreign  corporation  Is 
apparently  questioned ;  but  in  its  reply  brief 
it  is  stated  that  all  of  the  plaintiff's  business 


^=>For  other  csM  see  same  topic  and  KST-NUMBBB  In  all  K^-Numbered  Digests  ana  ladexu 


Digitized  by 


Google 


412  ,  187  PAOIFIO 

la  within  the  state,  as  sbown  by  the  record, 
and  that  tor  all  practical  purposes  the  plain- 
tiff Is  In  the  position  of  a  domestic  corpora- 
tion, and  the  method  of  assessing  the  general 
frant^sra  of  a  domestic  cwporatlon  should 
be  ai^lted  in  Its  case.  Onr  further  dlscoaslon 
is  npcm  that  basis. 

[1]  The  main  point  of  attache  upon  the  as- 
sessments is  Out  ttie  state  board  of  eanallza- 
tlon  refused  and  fitlled  to  deOact  tram  the 
value  (Kf  tiie  plaintiff's  corpwate  excess  the 
value  Ot  Its  good  wllL  fHie  plaintUTs  r^ 
ance  Is  upm  section  S  of  the  act  1911 
(Stats.  1911,  p.  5S0;  General  Laws  191S,  A^t 
4065),  the  pertinent  portion  of  which  reads: 

"All  franchises  other  than  those  of  the  com- 
panies mentlDned  In  sections  2,  3  and  4  of  this 
act  (of  which  plaintiff  is  not  one)  shall  be  as- 
sessed at  their  actual  cash  valu^  after  making 
due  deducti(m  for  good  wilL  •  •  •  »• 

The  board  of  equalization.  In  declining  to 
make  such  deducti<m,  acted  upon  the  advice 
of  the  Attorney  General  that  the  prorislcm 
of  the  statute  for  a  deduction  for  good  will 
was  contrary  to  our  state  Constitution  and 
void.  It  requires  but  a  very  brief  cMisidera- 
tlon  to  make  it  evident  that  this  Is  true  if, 
in  fact,  the  statute  means  that  a  deduction  or 
subtraction  for  good  wUl  must  be  made  from 
the  value  of  the  f  rantdilse.  Section  i  of  arti- 
cle 13  of  the  Constitution  provides.  In  effect, 
that  all  property,  with  certain  exertions  not 
material  here,  shall  be  assessed  at  Its  actual 
cash  value.  Subdivision  (d)  of  section  14  of 
the  same  article  makes  the  same  provision  In 
regard  to  franchises  in  particular.  There  Is 
no  provision  for  any  deduction  from  tliia 
value,  elth^  for  good  will  o^  anything  ^se. 
It  is  Immediately  evident  that  an  assesanent 
of  a  franchise  made  by  deducting  something 
from  Its  value  is  an  assessmoit  for  less  than 
Its  value  and  in  direct  vlolatlm  of  both  the 
constitutional  provisi<»)s  mentioned.  This  Is 
so  plain  that  It  is  hardly,  possible  that  it  was 
what  the  legislature  had  In  mind. 

A  much  more  probable  constructfon  of  tlie 
statute  is  that  the  Legislature  intended  that 
in  valuing  a  corporate  franchise  good  will 
should  not  be  taken  as  an  element  of  the 
franchise,  and  that  the  value  of  the  corpora- 
tion's good  will  should  therefore  not  be  in- 
cluded in  the  valuation  placed  on  its  fran- 
chise. This,  of  course,  Is  a  very  different 
thing  from  making  a  deduction  from  the 
value  of  the  franchise.  But  even  with  this 
construction  the  statute  is  yet  practically 
meaningless.  If  "good  will"  is  not  a  pr<^r 
elemmt  of  franchise  as  that  word  is  used  In 
the  Constitution,  then  certainly  Its  value 
must  not  be  included  in  the  valuation  of  the 
franchise,  statute  or  no  statute;  and,  on  the 
other  hand,  if  It  Is  an  element  of  franchise 
as  meant  by  the  Constitution,  a  statute  au- 
thorizing the  omission  of  Its  value  from  the 
assessm^t  of  the  franchise  Is  again  simply 
contrary  to  tlie  Constitution  and  void.  In 
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other  words,  the  prc^rlety  of  omitting  or  In- 
cluding anything  for  good  will  in  assessing  a 
corporate  frandilse  Is  finally  a  questicni 
purely  of  cmistltutional  construction,  a  ques- 
tion as  to  the  meaning  to  be  given  to  the 
word  "fMindilses"  in  artl<de  18,  1 14,  subdivi- 
sion (dil,  of  the  Constitution,  which  reads: 

"All  franchises,  other  than  tiioie  expressly 
provided  for  in  this  section,  shall  be  assessed 
at  their  actual  cash  value,  in  the  manner  to  be 
provided  by  law,  and  shall  be  taxed  at  the  rate 
of  ana  per  centum  each  year,  and  the  taxes  col- 
lected tiieretm  diall  be  ezdualvely  ite  tb»  ben- 
efit of  the  sUte.** 

The  question  so  Ewesented  Is,  In  fact,  broad- 
er than  one  as  to  the  propriety  of  omitting 
or  In<dudlng  the  element  of  good  will.  The 
assessments  in  questlfHi  axe  on  the  basis  of 
valuing  thereby  all  of  tile  pla]n«ff*s  corporate 
excess.  The  corporate  excess  of  necessity  In- 
cludes all  of  the  plalntilTR  IntanglUes,  of 
which  the  plalntifTs  good  will.  If  it  has  any. 
Is  but  one.  The  plaintiff  may  well  have  other 
Ii^tangiblee  of  whidi  It  can  be  truly  said  that 
If  good  will  Is  not  a  part  of  Its  franchise  for 
purposes  of  assessment  neither  are  they, 
assessments  In  questl<m  can  be  Justified  only 
upon  the  theory  that  by  franchise  the  con- 
stitutional provision  under  conslderatlos 
means  corporate  excess.  Whether  this  the- 
ory be  correct  or  not  Is  a  matter  of  extreme 
'practical  Importance,  since  for  years  now  as- 
sessments have  been  made  and  taxes  In  lai^ 
amounts  collected  by  the  state  In  reliance 
up<Hi  It 

If  tbe  construction  of  the  Constitution  were 
to  be  decided  aoi^j  by  a  cwvideratiixi  of  the 
natural  and  ustial  signification  of  the  word 
"franchise"  there  could  be  but  Uttle  doubt. 
It  has  a  fairly  definite  and  certain  meaning. 
Without  attmnpting  a  wholly  accurate  or 
comprehensive  definition,  It  means,  in  general. 
In  such  connection  as  the  present,  a  prlvil^e 
or  right  granted  by  public  authority.  In  the 
present  case  the  only  thing  of  this  diaracter 
involved  is  the  privilege  to  be  a  corporation 
or  to  do  business  as  a  corporation.  The  word 
"franchise,"  In  Its  natural  and  usual  meaning, 
by  no  means  indudes  such  things  as  good 
will,  advantageous  contracts  or  connections, 
or  other  things  or  Incidents  having  no  idiyslcal 
exIstMice,  and  yet  contributing  to  tlie  cor- 
poration's earning  power  and  giving  value  to 
Its  stock  and  bonds.  But  the  matter  cannot 
be  so  simply  determined.  There  lies  behind 
the  provision  for  the  taxation  of  franchises 
quite  a  history  which  must  of  necessity  be 
taken  into  consideration. 

The  provision  in  question  is  part  of  an 
amendment  to  the  Constitution  pnqMsed  by 
a  special  session  of  the  Legislature  In  1910 
and  approved  by  the  pet^le  in  the  fall  of  that 
year.  The  amendment  was  the  result  of  the 
labors  of  a  tax  commission  appointed  some 
years  before,  and  Its  primary  purpose  was  to 
effect  a  s^aratiou  of  state  and  county  taxes, 
and  in  that  behalf  to  set      odu^vely  for 
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taxation  for  state  purposes  certain  partlcalar 
subjects.  OHiElstiiig,  In  a  general  way,  of  tlie 
properties  of  public  utility  oorporatiwis  Oder 
than  tlielr  nonoperatlve  properties,  of  tlie 
proi>ertles  of  Insurance  companies  and  banks 
other  than  their  real  estate,  and  of  franchis- 
es. Previous  to  the  adoption  of  this  amend- 
ment funds  for  both  state  and  county  purpos- 
es were,  in  general,  raised  by  a  single  tax 
assessed  ■  and  collected  through  the  Instru- 
mentalities of  the  counties.  The  assessment 
by  which  such  tax  was  leTied  was  required 
by  the  OmstltutlCHi  (article  13,  |  1)  to  cover 
all  forms  of  property  not  exnnpt  from  taxa- 
tion, the  Omstltntion  specifying  that  "the 
word  'property'  as  used  In  this  article  and 
section  Is  hereby  declared  to  Indnde  moneys, 
credits,  bonds,  sto<^8,  dues,  franchises  and 
all  oUier  matters  and  things,  real,  personal 
and  mixed,  capable  of  private  ownership.'' 

The  artide  containing  this  provlsltm  was 
a  part  of  the  Constitution  as  ad<^ted  in  1879, 
and  in  18S1  in  the  case  of  Burke  v.  Badlam, 
57  Cal.  594,  this  court  held  that  under  it 
there  was  properly  assessed  to  a  corporation 
every  element  of  value  represented  by  the 
market  value  of  Its  stocks  and  bonds.  This 
was  followed  almost  Immediately  by  the  de- 
cision in  San  Jose  Gas  Co.  v.  January,  57 
CaL  614.  There  the  county  assessor  of  Santa 
Clara  county  made  an  assessment  of  the 
"frandiise"  of  a  gas  company  within  the 
county  by  estimating  the  dlfTerence  between 
the  aggregate  market  value  of  Its  shares  of 
stock  and  the  value  of  Its  physical  properties; 
in  othOT  words,  its  corporate "  excess.  The 
company  applied  to  the  courts  for  relief 
against  the  assessment,  and  the  assessment 
was  ui^eld.  So  far  as  pertinent  here  the 
oplnl<Hi  of  the  court  went  otC  on  the  point 
that  the  company  had  a  franchise  which  was 
assessable  without  considering  particularly 
the  question  as  to  whether  under  the  name  of 
fran<^se  there  had  been  assessed  elements 
whldi  were  not  properly  elements  of  fran- 
diiae  at  all.  The  final  fact,  however,  was 
that  an  assessment  of  the  company's  cor- 
porate excess  under  the  deslgDatioa  "fran- 
chise" was  upheld. 

This  decision  was  followed  by  Spring  Val- 
ley Water  Works  v.  Sdiottler,  62  Cftl.  69, 
where  a  ^udlar  aasessment  uixm  a  corpora- 
tion's franchise  was  InvoHred  and  likewise 
upheld.  Here,  again,  the  (^inUn  is  largely 
«mcanied  with  the  question  of  whettier  the 
corpora  ticm  had  any  franchise  whatever 
which  could  be  assessed.  The  method  of 
making  the  assessment  Is  neverOieless  touch- 
ed ap<HL,  and  the  method  pursued  was  sus- 
tained upon  the  authority  of  the  January 
Case,  although  apparently  without  any  clear 
appre<^tl<Hi  of  the  distinction  twtween  a 
fran^ise  In  the  accurate  srase  and  other  In- 
tangiUev  which  may  enter  into  and  help  make 
up  the  corporate  excess. 

The  question  was  again  presented  In  Bank 
or  California  t.  San  Frandsco,  142  OaL  276^ 
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75  Pac  832,  64  R,  A.  918,  100  Am.  St  Rep. 
130,  where  the  county  as^sor  bad  placed  an 
aascssmrat  upon  the  franchise  of  a  bank  by 
determining  the  difference  between  the  ag- 
gregate value  of  the  stock  of  the  bank  and 
the  value  of  Its  tangible  properties.  Such 
assessment  was  again  upheld,  and  again  the 
opinion  Is  largely  concerned  with  the  ques- 
tlmi  of  whether  or  not  the  bank  had  any 
franchise  at  all  wMcli  could  be  assessed. 
There  le^  however,  a  discussion  of  the  con- 
tention that  the  method  of  valuation  pursued 
Involved  the  inclusion  under  the  head  of 
frandilse  of  such  elements  as  dividends  or 
profits,  earning  power  and  good  will,  which 
were  not  elements  of  franchise  at  all.  Al- 
though in  a  previous  portion  of  the  opinion 
the  method  of  assessment  pursued  is  clearly 
set  out,  the  c<Hitentl<ai  mentioned  is  disposed 
of  by  leferrao^tb  the  January  Case,  and  by 
the  statement  tba£^are  the  court  at  liberty 
to  review  the  Jud^ent  of  the  assessor,  it 
could  not  say  that  the  assessment  in  question 
Included  such  el«n^ts  as  dividends  or  profit- 
earning  power  or  good  will.  It  is  further 
said,  in  effect,  that  it  was  the  Intention  of 
the  laws  of  the  state  that  everyhlng  that 
gives  value  to  the  shares  of  a  corporation 
sfaould  be  assessed  as  proper^  of  the  corpora- 
tion, and  that  in  determining  the  value  of 
mtii  property  the  true  valne  of  the  shares  la 
a  most  important  el^ent. 

In  1906  this  court  decided  the  case  of 
Crocker  v.  Scott,  149  Cal.  575,  87  Pac.  102. 
There  the  plaintiff,  the  owner  of  certain 
shares  of  a  national  bank,  brought  suit  to 
declare  an  assessment  of  those  shares  Illegal. 
The  assessment  was  made  under  statutes 
passed  in  1899  (St.  1899,  p.  9^,  requiring  the 
assessment  of  shares  In  a  national  bank  In 
accordance  with  thedr  proportionate  interest 
In  the  corporate  excess  of  the  bank.  At  the 
same  time  the  statutes  of  the  state  provided 
that  stock  In  corporations  other  than  na- 
tional banks  should  not  be  assessed  at  all, 
and  the  validity  of  the  legislation  for  the 
assessment  of  stock  In  national  banks,  and 
therefore  of  the  particular  assessment  In- 
volved, turned  upon  whether  or  not  the  laws 
of  the  state  provided  that  In  the  case  of  cor- 
porations other  than  national  banks  all  of 
the  corporate  excess  should  be  assessed.  It 
was  held  Qiat  our  laws  did  so  provide,  and 
the  cases  of  BurKe  v.  Badlam,  San  Jose  Gas 
Co.  V.  January,  Spring  Valley  Water  Works 
T.  Sdiottler,  and  Bank  of  California  v.  San 
Prandsco  were  all  referred  to  and  reriewed. 
After  discussing  such  elements  of  the  market 
value  of  the  stock  as  good  will,  dividend  or 
profit-earning  power,  etc.,  the  main  opinicm 
says: 

"The  statntes  expressly  requiring  the  assess- 
ment of  all  the  property,  both  tangible  and 
intangible,  to  be  at  its  full  cash  value,  it  is  ob- 
vious that  there  is  but  one  method  by  which 
the  cash  value  of  the  intangible  projierty  can  be 
ascertained,  a  method  ordinarily  mudi  more 
certain  and  aocnrate  In  its  results  than  any 
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method  that  can  be  devised  for  the  ascertain- 
ment of  the  value  of  real  estate  and  many  arti- 
(dcs  of  personal  property.  It  is  settled  law 
In  this  state  that  a  proper  method  of  ascertain- 
ing the  value  of  the  franchise  of  a  corpomtioii 
is  by  dednctinf  from  the  aggregate  market  value 
of  its  shares  die  value  of  its  tangible  property, 
and  taking  the  difference  as  the  viUae  of  the 
franchise." 

Again  the  main  oplni<m  says: 

"We  are  satiafled  that  under  the  tystem  of 
taxation  in  this  state,  as  construed  by  our  de- 
cisions, all  such  intaogible  property  may  be 
properly  indnded  in  the  assessment  of  the  cor- 
porate franchise  of  the  corporation.'* 

It  is  true  that  Jostloe  Hensbaw,  In  his 
concuTTlnK  opinion,  pc^ts  out  clearly  Uiat 
the  wtwd  "ftandiiae^"  aa  applied  to  corporate 
ezc^aS)  Is  a  miaaraier,  and  ot^ionia  with  the 
result  readied  by  the  main  tq^on  only  upon 
the  gnnmd  that  the  law  reQnlzed  that  all 
of  the  corporate  exeoBB  shotild  be  asseesed, 
and  that  it  did  not  affect  the  Talldlt?  of  the 
BflBoesment  that  It  was  made  undor  the  wroi^ 
name.  It  Is  aim  true  that  even  the  main 
opinion,  taking  it  as  a  whole,  cannot  be  said 
to  bold  d^nitd7  ftnd  finally  that  corporate 
excess  and  frandiise  are  one  and  the  same 
thing.  Neverth^ess,  as  Is  apparent  from  the 
foregoing  quotations,  it  Is  stated  e:q)Ucitly 
that  the  proper  method  of  ascextalnlng  the 
value  of,  the  "frandilstf'  of  a  corpomtim, 
aa  that  word  la  used  in  the  Omstltutlon  as 
the  subject  of  taxatitu,  is  by  deducting  from 
the  aggregate  value  off  the  oorporatlon's 
shares  the  value  of  Its  taugiUe  ^opertles, 
and  that  the  value  of  all  intangible  prop- 
ertlee  of  a  corporatlfm  may  be  propwly  in- 
cluded In  an  assessment  of  its  franchise. 

Crocker  v.  Scott  was  fcdlowed  by  City  of 
Los  Az^es  V.  Western  Union  OU  Ca,  161 
OaL  204,  lis  Pac.  m  This  dedslm  was 
not  luinded  down  until  1911— that  ia,  not 
until  after  the  adoption  of  the  consUtntl^Muil 
amaidm«Lt— end  thwefore  could  have  no  In- 
fluence In  the  latter's  pr^taration  or  adop- 
tion. Nevertheless  the  dedsion  has  some 
wd^t,  as  indicating  a  settled  view  at  the 
time  as  to  what  was  meant  by  a  corporate 
frandiise  for  the  purposes  of  taxation.  The 
dty  assessor  had  assessed  the  franchise  ol 
the  di^C^idant  corporation,  which  had  no  spe- 
dal  fXanchlse,  at  the  value  of  the  def^dant's 
cmrporate  excess.  The  pertinent  portlcois  of 
the  opinion  are  as  fcdlowa: 

"Tb»  trial  court  fionnd  as  follows:  In  the 
opinion  of  the  court  the  value  placed  thereon,  to 
witt  the  sum  of  fl,323,6GS,  was  grossly  exces- 
sive; but  the  court  holds  that  it  has  no  ju- 
risdiction to  review  the  action  of  the  board  of 
equalization  of  said  city  of  Ijos  Angeles  in 
fixiog  the  value  of  said  franchise  to  be  a  cor- 
poration at  the  sum  of  ¥1,323,555,  and  also  that 
the  method  pursued  by  the  assessor  in  arriv- 
ing at  the  value  of  the  franchise  was  in  ao- 
cordance  with  the  rnle  established  by  the  Su- 
preme CourL' 

"The  trial  court  truly  dedares  that  the  metii- 
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od  adopted  by  the  assessor  In  tiiis  instance  la 
in  accordance  with  the  rule  established  by  the 
dedsions  of  this  court  In  Crocker  v.  Scott, 
14»  Gal.  &75,  592,  87  Pac.  102,  it  is  said:  'It 
is  settled  law  in  thia  state  that  a  proper  method 
for  ascertaining  the  valne  of  the  frandiise  of 
a  corporation  is  by  deducting  fr<Hn  the  aggre- 
gate market  value  of  its  shares  the  valne  of  its 
tangible  property,  and  taking  the  difference  aa 
the  value  of  the  franchise.  [CHting  the  Cali- 
fornia decisions  heretofore  reviewed.] 

"To  the  argument  of  the  appellant  that  the 
assessment  in  this  instance  is  so  grossly  -  ex- 
cessive as  to  compel  the  belief  that  it  was  made 
without  the  exercise  of  judgment  and  therefore 
carries  upon  it  tiie  impress  of  eoostruetiTe  fraud 
£dluig  authorities],  the  complete  answer  is  that 
an  excessive  valuation  by  itself  alone  is  not 
evidence  of  fraud  [citing  authorities],  and  any 
inference  or  presumption  of  fraud  arifiing  from 
merely  excessive  valuation  is  at  once  repelled  in 
this  case  by  proof  that  the  method  adopted  of 
fixing  that  valuation  was  the  method  sanctioned 

and  directed  by  the  highest  court  of  the  state. 
•  •  • 

"We  have  not  dlsenssed  at  length  the  pt<xp- 
odtion  urged  that  under  the  Code  'eodi  fran- 
chise must  be  entered  in  the  assessmat  book 

without  combining  the  same  with  other  proper- 
ty m-  the  valuaticm  thereof  (Pd.  Code,  S  3650, 
subd.  15),  and  that  In  this  Instance,  under  the 
guise  and  name  of  asscssihg  franchise,  there 
has  been  assessed  the  good  wUl,  the  prospective 
dividends,  and  the  Bpeculative  value  of  the  stock, 
for  the  reason  that  these  questions  mn«t<  be 
deemed  condudsd  by  the  languags  <ii  OtoAkt 
V.  Scott,  above  quoted." 

At  the  time  Crocker  v.  Scott  was  dedd'ed 
the  state  tax  commission  whidi  drafted  the 
constltuticmal  amendmmt  either  had  com- 
menced or  was  about  to  commence  Its  labors. 
The  Influence  up<m  it  of  the  decisions  of  this 
court  as  to  the  assessment  of  corporate  f  ran- 
diises  is  evident  In  the  ccmmissiim's  r^rt 
of  1905  there  are  numerous  references  to  the 
dedsicns  and  to  the  fact  that  they  authorized 
the  assessment  of  corporate  excess  under  the 
name  of  franchise.  Thus,  on  page  268  of  the 
report.  It  is  salu,  the  italics  occurring  In  the 
original: 

"The  general  method  approved  hy  the  courts 
of  Califoraia,  and  originally  jtrescribed  by  the 
Code,  for  the  determination  of  the  value  of  these 
spedal  franchises,  rests  upon  the  same  Ideas  as 
that  underiying  the  determination  of  the  'cor- 
porate excess'  described  in  another  diapter.  To 
determine  the  value  of  these  franchises  the  as- 
sessor is  supposed  to  ascertain  the  total  value  of 
all  the  outstanding  securities,  and  to  deduct 
from  that  the  value  of  any  visible  or  tangible 
property  which  he  may  find  in  the  posaession 
of  the  corporation,  and  the  difference  is  then 
assessed  as  the  value  of  the  franchise. 

"As  ia  explained  at  more  length  in  the  chap- 
ter relating  to  tiie  taxation  of  banks,  the  Su- 
preme Court  of  California  lus  hdd  that  the 
same  method  may  legally  be  used  tar  the  dete1^■ 
mination  of  the  value  ttf  the  frawAUe  possessed 
hi/  anif  oorporotioft,  whether  a  pttblic«^vice  cor- 
poration or  not" 

The  constitutional  amendment  recommend- 
ed by  the  commission  in  1906  was  not  adopt- 
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ed.  The  commiaslon,  however,  was  continued 
In  existence  and  recomroended  to  the  apedal 
session  of  the  Legislature  ot  tlui  amend- 
ment  which  was  adopted.  Between  the  sea* 
8loa  ot  the  Leglalature  pn^raalnf  this  am^id- 
xnent  and  action  by  tlie  people  npm  It,  the 
commission  pnblidied  another  r^;>ort  for  the 
pnrp<»e  of  making  dear  to  the  peoide  of  the 
state  jnat  what  the  amendment  was  intend- 
ed to  accmnplisb.  In  this  r^rt  (Bq;>ort  of 
1910,  pk  28)  occnrs  this  yery  pointed  state- 
ment: 

"In  the  leading  case  of  Spring  Valley  Water 
Works  T.  Schottler,  62  Gal.  69,  and  other  cases 
following  It,  the  Supreme  Court  has  repeatedly 
approved  of  the  following  method  for  making  a 
raluation  erf  the  frdnchiaes  of  every  class  of 
corporation  for  purposes  of  taxation.  This 
method  oonalBts  in  Q.)  ascertaining  tka  total 
nurfcet  nlue  of  all  ontstanding  securities,  and 
(2)  deducting  therefrom  the  aasesaed  value  of 
naj  Tisible  or  tangible  property  which  belongs 
to  the  corporation.  The  amendment  makes  no 
change  except  to  transfer  the  adminlstratiott  of 
the  law  from  the  counties,  which  have  not  suc- 
ceeded in  collecting  these  taxes,  to  the  state, 
which  'can  do  so  with  certain^  and  nnlformily. 
The  commission  etmslders  this  one  of  the  strong- 
est features  of  the  new  plan," 

In  addition  to  the  foregoing  ei^resslons  by 
the  CMnmlssim  Uiere  is  iba  ^^Iflcant  fact 
tliat  two  Important  purposes  sought  to  be 
accompllsbed  by  ttte  amendment  would  not 
be  accomplished,  if  by  frandiiae  was  meant 
something  less  or  other  than  corporate  ex- 
cess. One  such  purpose  was  to  prerent  the 
escape  of  Intangible  but  yet  real  values  from 
assessmmt  and  taxatltm.  The  feeing  was 
prevalent  and  strong  that  under  the  exist- 
ing system  such  values  were  in  very  large 
part  escaping.  This  feeling  Is  repeatedly 
voiced  In  the  reports  of  the  commission.  The 
other  purpose  was  that  the  matters  of  assess- 
ment committed  to  the  county  assessors 
should  be  as  slmfde  as  possible.  The  escape 
of  Intangibles  from  taxation  was  attributed 
largely  to  the  Inability  of  county  assessors 
to  cope  with  the  difficulties  of  properly  as- 
sessing them.  Both  these  purposes  would 
fall  'of  accomplishment  as  to  corporations,  if 
franchise  as  applied  to  them  were  to  mean 
anything  else  than  coriwrate  excess,  the  valu- 
ation of  which  was  to  be  Intrusted  entirely 
to  state  ofBcials.  As  pointed  out  In  Crocker  v. . 
Scott,  it  Is  not  so  difficult  to  value  corporate 
excess  as  a  whole,  but  to  divide  It  up  and  as- 
sess separately  with  any  accuracy  Its  various 
elements  Is  well-nigh  Impossible.  This  dlf- 
fkmlty  would  be  intensified  If  the  valuation 
of  a  part,  that  of  franchises  in  the  strict 
sense,  were  to  be  left  to  one  set  of  officials, 
the  state  board  of  equalization,  and  the  valu- 
ation of  the  remainder,  including,  for  ex- 
ample,  the  element  ot  good  will,  were  to  he 
left  to  another  set  of  officials,  the  county 
assessors.  Such  an  arrangement  could  only 
Increase  the  existing  confusioa  and  diflBculty 
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and  the  consequent  escape  of  intanglUe  per^ 
sonal  pr(^rty  from  taxation.  This  is  so 
apparmt  that  It  is  hardly  conceivable  that 
the  cmnmlssloa  and  the  Legislature,  who 
were  seeking  to  remedy  these  very  things* 
could  have  had  anything  In  mind,  when  they 
proposed  committing  to  state  officials  ex- 
clusively the  assessment  of  corporate  fran- 
chises, other  than  the  assessment  ot  corpo- 
rate excesses  as  a  whole  and  without  dl- 

VtSlOD. 

Finally,  there  is  the  most  Important  dr- 
cumatanc©  that,  ever  since  the  adoption  of 
the  amendment,  the  taxing  offidals  of  the 
state  have  proceeded  conslst^tly  upon  the 
theory  that  by  corporate  franchise  was 
meant  corporate  excess.  Only  the  clearest 
and  most  compelling  reasons  would  now  Jus- 
tify us  In  orertuming  the  construction  so 
placed  upon  the  Oonstltutl<xi,  and  consistent- 
ly adhered  to  in  practical  admlnlstratioa  for 
many  years,  when  such  overturning  would 
inevitably  result  in  great  embarrassment  and 
confusion  in  the  government  of  the  state. 

[2]  To  sum  the  matter  up,  It  appears  that, 
while  the  decisions  of  this  court,  if  carefully 
considered,  do  not  Justify  the  stat^nent  that 
they  positively  hold  that  corporate  franchise, 
as  used  by  the  Constltutioa  In  this  connec- 
tion, and  corporate  excess,  are  equlvaloit 
twms,  yet  the  language  of  the  decisions  Is 
sufficient  to  have  Justified  a  general  impres- 
sion at  the  time  of  the  ad(«»tioo  of  tiie  am- 
Btitutlonal  amotdment  that  they  bad  so  held ; 
that  the  coDunlsaion  wbldi  drafted  and  reo> 
ommended  the  amendment  and  the  Legisla- 
ture whldi  proposed  tt  so  bdleved,  and  pro- 
ceeded upmi  that  belief !  tibat  those  rusp<m- 
stble  for  the  amendment  represented  to  the 
pec^e  in  advocating  Its  adoption  tUac  it 
would  have  the  effect  oC  taxing  for  state 
purposes  all  the  intangibles  of  corporatlMU 
under  tlie  name  of  frandilses;  tttat  certain 
important  purposes,  which  this  amendment 
sought  to  accomplish,  would  be  frustrated  by 
any  other  constructlMi ;  and,  finally,  that 
this  cfmstruction  has  been  followed  In  prac- 
tical administration  ever  since  the  adoption 
of  the  amendment,  and  to  hold  now  that  it 
was  not  Justified  would  cause  very  great 
public  embarrassment  and  difficulty.  The 
comMned  force  of  these  fticte  Is  such  as.  In 
our  Judgment,  to  leave  room  for  but  one  con- 
clusion, and  that  is  that  when  the  Constitu- 
tlMi,  In  artide  13, 1 14,  snbd.  (d),  provides  tor 
the  assessment  and  texatton  of  corporate 
franchises  it  means  the  so-called  corporate 
excess,  although  such  Is  not  the  usual,  nor, 
strictly  speaking,  a  pn^r,  use  of  the  word 
"franchise." 

It  may  not  be  amiss  at  this  point  to  say, 
however,  that  the  use  of  the  word  in  the 
sense  In  whidi  it  is  used  In  the  CoiLatltutlon 
Is  not  without  precedrat  The  statutes  of 
Kentucky  provide,  or  did  provide,  for  a  cor- 
porate "frandiise"  tax,  and  iriiat  was  there 
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meant  by  franchise  is  thus  stated  lo  Adams 
Express  Co.  v.  Kentucky,  166  T7.  S.  171,  17 
Sup.  Ot  627,  41  L.  Ed.  960: 

"iBut  taking  tbe  whole  act  together,  and  to 
view  of  the  provisions  of  sections  4078,  4079, 
40S0,  and  4081,  we  agree  with  the  circuit  court 
that  it  is  evident  that  the  word  'franchise*  was 
not  employed  in  a  technical  sense,  and  that  the 
leglsUtive  intenti<m  is  plain  that  the  entire 
proper^,  tsngible  and  intangible,  of  aU  tonSga 
and  d<»nestic  corporations,  and  ell  foreign  and 
domeatic  companies  posses^ng  no  frandiise, 
should  be  valued  as  an  entirety,  tbe  value  of  the 
tangible  property  be  deducted,  and  the  value 
of  the  intangible  property  thus  ascertained  be 
taxed  under  these  prorislons." 

See,  also,  Hager  t.  American  Surety  Co^ 
121  Ky.  791,  90  S.  W.  550 ;  Marlon  National 
Ban^  T.  Burton,  121  Ky.  876,  90  S.  W.  944, 
10  L.  R.  A.  (N.  S.)  947. 

Similarly,  In  the  Alabama  Tax  Act  of  191S, 
p.  4S7,  the  franchise  and  the  intangible  prop- 
erties of  a  corporation  are  specified  in  the 
alternative  aa  one  and  the  same  thing.  See 
sections  110,  126,  and  127. 

In  the  Massachusetts  Revised  Statutes  of 
1902,  c  14,  S8  37  and  38,  a  corporation  fran- 
chise tax  is  provided  for,  and  it  is  expressly 
required  th&t  the  assessment  for  it  shall  be 
made  by  valuing  the  corporate  excess.  See, 
also,  Mass.  Stats,  of  1909,  c.  490,  S  39  et  seg. 

From  the  conclusion  so  reached,  as  to  the 
true  construction  of  our  Constitution,  it  t<A- 
lows  at  once  as  to  the  particular  assessmrata 
involved  In  this  action  that  the  general 
method  pursued  In  making  them,  that  of 
valuing  the  corporate  excess  without  deduo- 
tion  for  good  will  or  any  other  element,  was 
proper,  and  was,  In  fact,  the  <mly  legal  meth- 
od that  could  be  pursued. 

[3,  4]  What  has  already  been  said  disposes 
In  large  measure  of  the  remaining  questions 
in  the  case.  Tbe  plaintiff  complains  bitter- 
ly of  the  assessments  as  excessive  and  arbi- 
trary. Buit  this  is  a  matter  that  cannot  be 
2one  into  by  the  courts,  provided  tbe  method 
pursued  in  making  the  assessment  is  that 
prescribed  by  law,  exc^t  where  there  Is 
fraud  or  mistake.  If  tiie  method  pursued 
is  not  that  prescribed  by  law,  or,  what  is 
much  tbe  same  thing.  If  the  thing  ostensibly 
valued  and  required  by  law  to  be  valued  is 
not  really  the  thing  valued,  as  in  this  case 
if  the  thing  valued  as  franchise  be  not  fran- 
chise  as  meant  by  the  Constitution,  the  mat- 
ter can  be  gone  into  by  the  courts  and  the 
taxpayer  relieved  of  the  assessment.  Coul- 
ter v.  Weir,  127  F^.  897,  62  C.  C.  A.  429; 
Louisville,  etc;,  Co^  t.  Bosworth  (D.  C.)  230 
Fed.  191;  Hago-  v.  American  Surety  Co., 
supra.  But  in  the  present  case,  as  we  bare 
held,  tbe  method  pursued  of  assessing  the 
plalntifTs  franchise  on  tbe  ba^  of  valuing 
its  o(Mrponite  excess  was  tbe  correct  one,  and 
the  thing  assessed  as  franchise  was  the  thing 
which  was  required  to  be  so  assessed  by  law 


as  ^pressed  in  the  Oonstitntlon.  This 
Ing  the  cas^  tbe  discretion  of  the  assessing 
(rfBdals  as  to  the  valnatUm  to  be  fixed  i« 
Qnal  in  the  absence  of  ftand  or  mistake.  In 
the  present  case  neither  fraod  nor  mistake 
is  allied.  It  is  alleged  that  the  asseasments 
are  exoesslTe  and  arbitrary.  Tbe  dtancter 
ot  tbs  assaasment  in  tUa  respect  may  be 
cogent  erldence  of  fraud,  but  of  Itself  does 
not  c<m8titut»  fraud.  In  order  that  there  be 
fraud,  there  mnst  exist,  <m  the  part  of  the 
assKolng  official,  a  conscious  failure  to  exer^ 
else  that  fair  and  Impartial  Judgment  which 
the  law  requires  of  him.  This  is  both  the 
general  rule  and  the  setUed  law  of  this  state. 
See  Los  Angeles,  eta,  Co.  v.  County  of  Los 
Angeles,  162  Cal.  164,  168, 121  Pac.  384.  The 
allegation  that  the  assessments  are  excessive 
and  arbitrary  does  not  amount  to  an  allega- 
tion of  such  conscious  failure,  and  is  not  the 
equivalent  of  an  allegation  that  the  assess- 
ments were  Imposed  fraudulently. 

[6,  t]  The  plaintiff  also  complains  because 
of  the  action  of  the  trial  court  in  sustaining 
objections  to  numerous  questions  asked  by 
plalntifTs  counsel  of  members  and  offl(!ers  of 
the  board  of  equalization  as  to  how  the  as- 
sessments were  made.  The  plaintiff  had  the 
right  to  Inquire  Into  the  method  pursued  by 
the  board  for  the  purpose  of  ascertaining 
whether  the  board  had  pursued  the  method 
prescribed  by  law,  that  of  valuing  the  corpo- 
rate excess,  but  beyond  this.  In  the  absence 
of  a  charge  of  fraud  or  mistake,  it  could  not 
go.  Some  of  the  questions  asked  were  prop- 
er as.  going  to  the  method  pursued  by  the 
board  and  should  have  been  allowed.  Others 
went  further  and  into  the  matter  of  fixing 
values,  and  were  properly  objected  to.  The 
refusal  of  the  trial  court,  however,  to  allow 
questions  going  to  the  method  of  assessment, 
was  not  prejudicial,  inasmuch  as  tbe  method 
pursued  did  nevertheless  appear  so  that  the 
purpose  of  the  questions,  so  far  as  such  pur^ 
pose  was  prc^r,  was  subserved. 

[7]  In  this  connection  the  plaintiff  makes 
the  point  tiiat  the  provisions  of  the  statute 
requiring  a  report  from  corporatioM  subject 
to  the  tax,  setting  forth  the  items  frwn 
which  the  value  of  their  corporate  excesses 
may  be  deduced,  is  in  effect  a  prescription 
of  the  method  to  be  followed  by  the  board  In 
fixing  values,  and  that,  therefore,  action  of 
tbe  board  In  fixing  values  is  open  to  inquiry. 
It  is  sufficient  in  reply  to  say  that  tbe  stat- 
ute very  clearly  does  not  intend  to  bind  the 
board  to  accept  or  follow  the  figures  submit- 
ted to  it,  but  leaves  the  matter  of  fixing  val- 
ues entirely  to  Its  best  discretion.  Its  exei> 
else  of  this  dl8creti<m  cannot,  as  we  hare 
said,  be  inquired  into  in  the  absence  of  al- 
legatiws  of  fraud  m  mistakCb 

Judgment  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J. ;  LENNON,  J. ;  WILBUB,  J. ;  LAWLOR,  J. 
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COBT£LYOn  et  aL  T.  BAKEB.  {h.  A.  5812.) 
(Supreme  Court  fft  Callfomta.   Feb.  2,  19S0.) 

1.  FrxTUEES  ^=s5  —  Statutes  belatinq  to 

aflNE  UACHINEBT  AB  TIZTDBES  TO  MINK  DOES 
HOT  APPLY  TO  OIL  OPEBATIONS. 

CiT.  Code,  I  661,  adopted  in  1872,  providing 
tliat  slnlce  boxea,  Sxxme»i  hoie,  pipes,  and  other 
machinery  or  toola  used  in  working  or  devel- 
oping  a  mine  are  to  be  deemed  affixed  to  It, 
was  not  intended  to  apply  to  petroleum  oil  oper- 
ationa,  thon^  the  derelopment  and  jirodDction 
of  Bach  oil  for  some  porposes  Is  daased  as 
minioff. 

2.  PABTZEa  ^aS9(3)— Right  dv  ctib  to  bk 

BUBm'lTinVU  IN  PIiACB  OF  XZBCUTOB. 

Where  a  decree  of  distribution  was  entered 
whereby  a  decedent's  property  and  all  rights 
of  action  growing  out  of  its  seizure  by  the 
sheriff  on  attachment  were  distributed  to  an 
executor  as  an  heir,  and  the  other  heirs  con- 
veyed to  him  their  claim  in  the  property  and 
interest  in  the  suit  against  the  sheriff,  such 
heir  was  entitled  to  be  substituted  in  place  of 
the  execators  suing  the  sberiff  by  way  of  sup- 
plemental  complaint,  having  sufficiently  proved 
bis  ownership  of  tbe  property,  which  bed  been 
originally  acquired  by  decedent's  heirs  and  ex- 
ecutors in  satisfaction  of  a  mortgeKe  she  held 
npon  an  oil  lease;. 

8.  BXICVT0B8  AND  AmciIflSTKATOBS  «S>42&— 

Mat  HAXNTAm  Acmovr  fob  B&EBirF*s  ibss- 
PAsa  nr  jMwr  or  attachment. 

Under  Code  av.  Proc.  |i  1681,  1582,  ex- 
ecutors In  possession  of  their  decedent's  prop- 
erty wrongfully  seised  by  a  sheriff  on  attach- 
ment were  entitled  to  maintain  an  action  for  the 
trespass  committed  -by  the  sheriff. 

Department  2. 

Appeal  from  Superior  Conrt,  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Action  of  replevin  by  James  G.  Cortelyoa 
and  Spencer  V.  Cortelyon,  as  execators  of  itie 
estate  of  Mary  V.  Cortelyou,  deceased,  where- 
in Spencer  V.  Cortelyon  was  substituted  as 
plaintiff,  against  T.  A.  Baker.  From  Judg- 
ment for  plaintiff  defendant  appeals.  Re- 
versed, with  lustmctlona. 

Geo.  B.  Whitaker  and  T.  N.  Harvey,  both 
of  Bakersfleld,  for  appeUa&t 

W.  W.  Kaj^  of  BakKBfi^  and  M.  M. 
M^era^  of  Los  Angplea,  tor  raapcBidait. 

WHiBCB,  J.  The  appellant,  as  sheriff,  at- 
tached certain  property  claimed  by  tbe  re- 
spondent, and  later  sold  tbe  same  on  execu- 
titm,  on  a  writ  lasned  against  the  property  of 
one  B.  I.  Potter.,  This  property  was  nsed  in 
the  operation  of*  two  oil  wells  on  a  five-acre 
lease.  B^pondoit  sued  for  the  value  of  the 
property  sold  and  recova«d  judgment  for  93,- 
667  and  interest.  No  third  party  claim  was 
made  by  respondent,  as  required  In  tbe  case 
of  personal  property  by  section  '680,  Code  of 
,  CiTll  Procedure.   The  main  difficulty  in  tbe 
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case  arises  from  conflicting  ooatentlons  as  to 
whether  or  not  the  prop^'ty  was  real  or  per- 
sonal. Section  692,  subd.  2,  Code  Civ.  Proc. 
If  real  property,  It  was  sold  without  the  re- 
quired 20  days*  notice  of  sale  and  without  the 
right  to  redeem.  Section  700,  Code  Civ.  Proc. 
The  respondent,  being  an  aggrieved  party, 
was  therefore  entitled  to  recover  the  value  of 
the  fixtures  sold  and  removed  by  the  purchas- 
er 9s  damages.  Section  6&3,  Code  Civ.  Proc, 
If  it  was  personal  property,  respondent,  hav- 
ing failed  to  give  the  notice  required  by  sec- 
tion 689,  Is  precluded  from  recovery  by  the 
provisions  of  that  section  which  make  service 
of  a  third  party  claim  upon  a  sheriff  a  condi- 
tion precedent  to  recovery.  This  section  pro- 
vides: 

"The  sheriff  la  not  liable  for  damages  for  the 
taking  or  kee^ng  of  such  property  to  any  snch 
third  person,  unleu  such  claim  is  made." 


As  to  the  personal  property,  the  wrong  by 
the  sheriff  consisted  In  taking  and  keeping  It 
The  sale  thM-eof  vested  no  title  in  the  pur- 
diaaer  other  than  that  of  the  judgment  debt- 
or. Section  708,  Code  Civ.  Proc.  Some  of  the 
property  was  clearly  personal,  and  some  con- 
stituted fixtures,  under  the  usual  rule  for  de- 
termining whether  or  not  property  Is  affixed 
to  the  land.   Section  660,  Civ.  Code. 

[1]  Respondent  contends  that  the  property 
comes  xmder  section  661,  Civil  Code,  Which  is 
as  follows: 

"Sluice  boxes,  flumes,  hose,  lupes,  railway 
tracks,  cars,  blackaaiith  shops,  mills,  and  all 
other  machinery  or  tools  used  in  working  or 
developing  a  mine,  are  to  be  deemed  affixed  to 
the  mine." 

This  section  was  adopted  In  1872.  Tba  kind 
of  pn^ierty  therein  desjnibed  shows  that  it 
was  intoided  to  apply  to  a  mine  in  the-  ordi- 
nary meaning  ot  the  term,  sach  as  a  quarts 
or  placer  mine.  While  the  development  and 
production  of  petroleum  Is,  for  some  pur- 
poses, classed  as  mining  (Miller  t.  Ghrisman, 
140  Gal.  440.  73  Pac.  1088,  74  Pac  444.  99 
Am.  St  Bep.  6^,  we  think  that  the  sectlov 
was  not  intended  to  apply  to  oil  (^rations. 
The  property  described  in  the  testimony  con- 
sisted jMrtlally  of  fixtures,  such  as  houses, 
boilers,  and  engines,  and  partially  of  i>ersob- 
al  property,  sucli  as  tools.  As  a  large  propor- 
tion of  the  total  Talne  of  the  property  consist- 
ed of  fixtures,  we  have  examined  the  evidence 
to  see  if  it  is  possible  to  affirm  the  judgment. 
The  evidence,  however.  Is  such  that  we  can- 
not do  so,  as  there  is  a  conflict  ther^  as  to 
value.  Bespondait  Insists  Qiat  the  complaint 
alleges  and  that  the  court  found  that  tbe 
property  was  real  property,  while  the  appe- 
lant contends  that  the  findings  on  that  sub- 
ject are  conflicting.  Without  analyzing  In 
detail  the  allegations  of  the  complaint,  or  of 
the  answer,  or  the  flndtngs  of  fact,  it  is  suffi- 
cient to  say  that  it  Is  uncertain  whettier  the 
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plaintiff  Intended  to  allege  Oitt  the  property 
was  real  or  pwsonal,  and  the  allegations  and 
admlsslona  of  the  answer  are  eanally  nnoer- 
tain,  and  while  the  court  found  that  all  the 
property  described  In  tbe  cmnplalnt  c(»iaUtut- 
ed  flztorea,  It  also  lncorp(n!at»d  portlona  ol 
the  answer  In  the  findings*  thus  rendering  the 
finding  unco-taln.  The  dlflkmlty  presented 
the  pleadings  and  findings  can  perh^n 
beet  be  Ulostrated  by  stating  that  tbe  com- 
plaint alleges  that  the  idatntlff  was  the  owner 
of  a  fire-acre  dl  leaae  with  Improrraoits 
therecHL  Inunedlately  succeeding  this  sen- 
tence Is  a  list  at  pnqperly  whldx  Is  not  con- 
nected wlOi  the  inreTlous  allegation  In  any 
way.  To  Increase  the  uncertainty,  this  list 
of  property  la  followed  with  the  allegation 
that— 

"The  defendant  onlawftilly  tore  down,  ripped 
up,  disconnected  the  fibres  from  aald  soil,  re- 
moTed  the  machinery  end  pipe  line,  unlawfoUy 
took  all  of  tlie  personal  property  deaerlbed  in 
paragraph  2  [which  cont^ned  the  above  men- 
tioned  list]  and  carried  amy  the  same,  together 
irith  all  of  aald  property  so  removed  from  the 
real  estate." 

(I,  t]  Inasmuch  as-a  new  trial  will  be  neces- 
sary, we  will  consider  the  question  raised  by 
the  ai^ellant  with  relation  to  the  ownership 
of  the  property.  It  is  dalmed  that  the  re- 
spondeat did  not  sufficiently  prove  his  own- 
ershUp.  Spencer  Y.  Gortolyou,  by  supplonent- 
al  complaint,  was  substituted  in  place  of 
James  O.  Cortelyou  and  Spencer  T.  Ck>rt^- 
you,  executors  of  Mary  Y.  Cortelyon's  estate 
At  the  time  of  the  latter*s  death  she  owned  a 
mortgage  upon  the  five-acre  lease.  Subse- 
quent to  her  death  the  executors  arranged 
with  the  mortgagor  to  acc^t  a  conveyance  of 
the  property  In  satisfaction  of  the  mortgage. 
The  property  was  conveyed  directly  to  the 
heirs  and  the  executors  satisfied  the  mort- 
gage of  record  and  took  possession  of  the 
property.  Thereafter  the  attachmoLt  was 
levied,  the  sale  mad^  and  this  suit  was 
brought  by  the  executors  to  recover  the  value 
of  the  property  taken  by  the  sheriff.  Subse- 
quently a  decree  of  distribution  was  oitraed 
in  the  estate,  by  which  the  property  in  ques- 
tion and  all  rights  of  action  growing  out  of 
the  seizure  by  the  sherlft  were  distributed  to 
Spencer  Y.  Cortelyou.  The  other  heirs  also 
conveyed  to  him  their  claim  in  the  property 
and  their  interest  in  this  suit  Under  these 
circumstances  Spencer  Y.  Cortelyou  was  en- 
titled to  be  substituted  In  place  of  the  execu- 
tors by  way  of  supplemental  complaint,  and  at 
the  time  of  the  commencement  of  the  action 
the  executors  in  possession  of  the  property 
were  entitled  to  maintain  an  action  for  the 
trespass  committed  by  the  sheriff.  Code  Civ. 
Proc.  ii  1581,  1582.  Plaintiff  should  have  a 
reasonable  time  to  amend  his  complaint  and 
the  defendant  his  answer,  and  a  new  trial 
should  be  had  upon  the  amended  pleadings. 


Tile  Judgment  U  rerarsed,  wiOi  instmc- 
Qon»  to  tb»  trial  court  to  grant  leave  to 
amend  the  pleadings  wltliln  a  reasonable 
tinuh  to  be  fixed  by  the  court 

We  concur:  LBNNON,  X;  KBSBIGAN,  | 
Judge  pro  tern.  i 


OITY  OT  PASADENA  t.  LOS  AHCHELBS 
OOUNTT.    (L.  A.  6882^ 

(Supreme  Court  of  Gallf  ornia.  Feb.  S,  'ifiaCK) 

1.  Tijunoir  ^9»2M(2)— Buu  am  to  smor 
oonsTBuonoiT  or  szekftioh  sMXDns  rot 

APPZJCABLX  TO  PITBLia  PBOPEBTT. 

Hole  that  provisions  exempting  property 
from  taxation  are  to  be  strictly  construed  ap- 
plies to  exemptions  of  property  held  In  private 
ownership,  but  where  the  question  is  whether 
public  property  shall  be  taxed,  the  rule  la  that 
It  is  not  to  be  taxed  unless  there  la  express  an- 
thority  therefor. 

2.  TAXATKor  4sa>234— Warn  mm  ACQim- 
n>  BT  orrr  rot  mxaar  aito  AOqnsmoR. 

Water  system,  consisting  of  pipes  and  mains 
lying  in  and  under  roada  and  streets  of  county 
of  Iios  Angeles  and  without  the  dty  of  Pasa- 
dcDM,  and  which  was  subject  to  taxation  for 
county  porposes  prior  to  acquisition  thereof  by 
the  city,  is  not  exempt  in  view  of  Const  art 
13, 1 1,  as  amended  November  S,  1914. 

8.  TAxanoR  4a^i04(2>— Wobds  or  CoRSn- 

TOTIOR  TO  BE  UKXH  ZR  OBMRAST  8EHBK. 
Since  Const  art  IS,  |  1,  as  amended  No- 
vember 8,  1914,  providing  exemptions  from 
taxation,  does  not  define  the  terms  "land"  or 
"improvements,"  It  is  to  be  presumed  that  the 
words  were  used  in  the  ordinary  acceptation, 
and  aa  defined  by  the  atatutea  In  force  at  the 
time. 

4.  TAXATIOR  ^S34r-WATEB  STBTXH  AS8B8S- 
ABU!  AS  "nCPnOVXMXRTS." 

Water  system,  consisting  of  pipes  and  mains 
lying  in  and  under  roads  and  streets  of  the 
county  of  Los  Angeles  and  without  the  dty  of 
Pasadena,  and  which  was  subject  to  taxation 
for  county  purposes  prior  to  acquisition  there* 
of  by  fhe  dty,  Aeld  to  constitute  "improve- 
menta'*  for  purposes  of  Mutation  within  PoL 
Code,  i  8617,  snbd.  4.  and  Olv.  Gods,  |  660. 

[Ed.  Note.— For  other  deflnlttons,  see  Words 
and  Phrases,  Virst  and  Second  Series,  Im- 
provement] 

5.  TaXATIOR  •sslTO— POSnSSOBT  BiaHTB  ARD 
IMPaoVBlCBKTS  OR  RORTAXABLS  LARD  HOT 
BXEMFT. 

Though  government  land  Is  not  taxable,  yet 
possessory  rights  thereon  and  improvements 
made  for  the  convenience  of  such  possessory 
rights  are  subject  to  taxation,  in  view  of  FoL 
Code,  1  8650,  subd.  IZ 

Department  1. 

Appeal  fnAn  Superior  Court  Loe  Angeles 
County ;  Orant  Jackson,  Judge. 
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Action  by  the  City  of  Pasadena  agalnat  tbe 
GooDty  of  Lob  Angeles.  Judgment  denying 
relief  and  plaintiff  appeals.  AflBrmed. 

James  H,  Howard^  of  Pasadena,  for  ap- 
pellant. 

A.  J.  Hill,  Co.  Coonsel,  and  Robert  B. 
Murphy,  Asst  Oo.  Oonns^  both  of  Los  An- 
gel ea,  for  respondmt 

SHAW,  J.  Tbe  cDTirt  below  eostalned  a 
demurrer  to  the  complaint,  and  thereupon 
gave  Judgment  for  the  defoidant,  from  which 
plain  tiff  appeals. 

Tbe  object  ot  the  action  was  to  recover 
taxes  le^ed  1^  Uie  defoidant  for  county 
porposea  on  cotaln  pn^rty  ot  the  plain- 
tiff situated  outside  Its  corporate  limits. 
The  BcHa  question  jHresented  for  consideration 
la  whether  or  not  audi  fxoperty  Is  subject 
to  taxes  tor  county  purposes.  The  decision 
of  the  question  defends  oa  the  meaning  and 
effect  of  section  1,  article  13,  of  the  Consti- 
tution, as  amended  on  November  3,  1914. 

Prior  to  the  adoption  of  this  amendment 
ttie  sectkm  aziwesBly  provided  that  v*oD^^ 
*tedi  as  may  btfong  to  the  United  States, 
tUs  state^  or  to  any  county  or  municipal 
<DEpoTfttl(»i  wlttiln  this  state  shall  be  ex- 
oDpt  fnHD  taxation."  As  amended  In  1914, 
the  portion  of  the  section  whldi  Is  ai^li- 
cable  h&o  reads  as  follows;  the  amoidments 
belttff  Indicated  by  iUUcs: 

"AD  prcqiertr  in  the  state  except  as  otiierwise 
in  this  Constitution  provided  •  •  •  ihall  be 
tand  In  proportitm  to  Its  value,  to  Iw  ascertain- 
ed as  provided  by  law,  or  as  hereinafter  pro> 
vided.  •  ♦  •  Property  *  *.  •  such  as  may 
belong  to  tbe  United  States,  this  state,  or  to 
aay  county,  oUjf  and  oovniv,  or  mnnlcipal  cor- 
poration within  this  state  shall  be  exempt  from 
taxation,  exoept  »uch  Umdt  and  the  itnprov«- 
menta  thereon  looated  outride  of  the  countj/, 
dt9  and  eoHntVf  or  mwuicipal  oorporation  own- 
inff  ike  mow  «*  were  tt^iobi  to  iaea^on  at  the 
Hm«  of  ike  aoqvtHUon  of  Ike  isms  by  90id 
eomntjff  cKy  eonntf,  or  mvnMpol  oorpora^ 
Hon;  wrovided,  that  no  improvemmta  of  any 
ekorooter  tohatmm-  oonttntoted  by  any  ^vnty, 
eUy  and  eounty  or  mutUoipal  oorporation  «kaU 
te  eubjeot  to  tawHon,  All  landt  or  improve- 
mentM  thereon,  ielonffing  p>  any  county,  i^ty 
and  county  or  muntdpal  corporation^  not  em- 
empt  from  taxation,  thaU  be  aase$aed  hy  the 
sisawor  of  <k«  oomty,  and  ommty,  or  mu- 
nkipal  oorporolfoft  4n  loMck  «aM  lomlt  or  1m- 
frotmnenU  are  tooaied.^* 

A  short  time  prior  to  the  adoption  of  this 
amendment  the  dty  of  Pasadena  acquired  the 
property  In  cmtroversy.  Prior  to  its  ac- 
quisition thereof  the  property  had  belonged 
to  certain  public  utility  water  companies  en- 
gaged In  sni^lying  water  to  Pasadena  and 
its  Inhabitants,  and  was  subject  to  taxation 
for  county  purposes.  The  plaintiff  acquired 
these  properties  to  form  therewith  a  munic- 
ipal system  tor  the  supplying  of  such  wa- 
ter to  Its  inhabitants,  and  has  ever  since 
used  same  fw  that  purpose^   The  property 
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In  question  ccmslsts  of  Oiat  portion  of  th» 
system  acquired,  from  other  corporations  as 
aforesaid  which  lies  In  and  under  roads  and 
streets  of  the  county  of  Los  Angeles  and 
wltiiont  the  corporate  limits  of  the  dty  of 
PasadouL  It  consists  of  the  plpes  and  mains 
in  which  the  water  la  conducted  and  what- 
ever easements  or  rl^ts  of  way  may  have 
be«i  given  or  granted  to  the  grantors  of  the 
dty  for  laying  and  maintaining  such  pipes. 
In  the  year  1916  no  coimty  tax  was  levied 
on  these  properties  outside  of  the  dty  limits. 
In  1916,  by  reason  of  this  omission,  the  coun- 
ty assessor  assessed  the  properties  at  double 
their  value,  pursuant  to  section  3649  of  the 
Political  C!od&  The  taxes  were  paid  by  Uke 
plaintiff  undra-  protest,  and  this  actUm  was 
brought  for  the  recor^  thereof. 

The  address  to  the  voters  printed  on  the 
ballots  used  at  Ote  election  in  1914,  at  wbldi 
this  amendment  was  adopted,  states  that  the 
am^uiment  was  proposed  to  protect  frmn 
loss  those  counties  Into  which  munidpall- 
tles  might  go  for  the  purpose  of  constructinc 
waterworks  for  snpplylnie  their  inhabitants 
with  water.  It  referred  spedflcally  to  Loa 
Angeles  and  San  Frandaco,  which  dtles  had 
already  acquired  large  bodies  of  land  situ- 
ated in  the  counties  of  Tuolumne,  Moni^  and 
Inyo  as  parts  of  thdr  respective  water  sys- 
tems, the  result  of  which,  under  the  CfHistt- 
tutlon  as  it  previously  stood,  was  to  exempt 
from  taxation  large  and  valuable  properties 
within  said  counties,  and  thereby  deplete 
the  revenues  of  such  counties.  While  this 
was  the  occasion  of  the  amendment,  its  Ian* 
guage  most  be  Interpreted  In  accordance  with 
the  natural  and  ordinary  meaning  thereof, 
having  In  view  the  mischief  to  be  remedied. 
It  cannot  be  supposed  that  the  language  used 
was  lutoided  to  apply  solely  to  the  properties 
acquired  by  the  two  dtles  above  named,  or 
that  if  tlia<»fter  another  dty  should  sequin 
IMtperty  for  similar  purposes  situated  out- 
side at  its  Umtts  In  another  county,  sndt 
dty  AooM  not  be  subject  to  role  fixed 
by  the  amendment. 

[1]  This  is  not  a  proper  case  for  tbo  ap- 
plication of  the  rule  that  provisions  exempt- 
ing property  firom  taxation  are  to  be  strict- 
ly construed.  That  rule  applies  to  exemp- 
tlmis  of  property  held  in  private  ownership. 
But  where  the  question  Is  whether  or  not 
public  prt^rty  shall  be  taxed,  tbe  rule  is 
that  It  la  not  to  be  taxed  unless  there  la 
express  authority  therefor.  An  example  of 
this  Is  found  In  the  decisions  to  the  effect 
that  property  belonging  to  a  dty  was  not 
taxable  under  the  Constitution  of  1849,  al- 
though there  was  no  express  exemption 
thereof  -  In  that  Constitution.  People  v.  Dooi 
36  Cal.  220. 

[2]  Stated  affirmatively,  the  amendment 
authorizes  the  taxation  of  "such  lands  and 
the  Improvements  thereon  located  outside  of 
the  county,  dty  and  county,  or  mnnldpal 
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oarporafJon  owning  the  same  as  were  sub- 
ject to  taxatl<»i  at  the  time  of  the  acquM- 
tion  of  the  same  by  said  county,  dty  and 
coanty,  or  municipal  corporatltm,"  but  Chat 
Improvements  on  such  property,  thereafter 
constructed  by  such  municipality,  shall  not 
be  taxed.  The  property  here  In  question  ln< 
dudes  only  the  property  which  was  acquired 
by  the  <Aty,  and  not  any  improvements  then- 
after  ocmstmcted  pertaining  tfaereta 

[8]  The  Constitution  does  not  define  the 
terms  "land"  or  "improv«nents."  It  Is  to 
be  presumed,  in  the  absence  of  anything  in 
the  context  to  the  contrary,  that  the  words 
were  used  In  the  ordinary  acceptation  and  as 
defined  by  the  statutee  in  force  at  the  time. 
The  Legislature  bad  authority  to  define  these 
terms.  Miller  v.  County  of  Kem,  137  Oal. 
626,  70  Pac.  549;  Kem  Valley,  etc.,  Co.  v. 
County  of  Kem,  137  Oal.  614.  70  Pac  476. 

[4]  The  Political  Code  dedared  that— 

"The  term  'improvements'  Includes:  1.  All 
buildings,  structures,  fixtures,  fences  and  im- 
provements erected  upon  or  affixed  to  tbe  land, 
except  telephone  and  telegraph  linee."  Pol. 
Code,  S  3617.  subd.  4. 

The  term  "flxtures"  Is  defined  In  section 
060  of  the  Civil  Code  as  follows: 

■  "A  thing  is  deemed  to  be  affixed  to  laud  when 
it  is  attached  to  it  by  roots,  as  In  ths  case  of 
trees,  vines,  or  shrubs;  or  imbedded  in  it,  as 
in  the  case  of, walls." 

The  assessment  In  qnestlon  describes  the 
property  as  pipe  lines  existing  In  public 
streets.  The  complaint  describes  it  as  part 
of  a  trater  distributing  syst^  lying  in  and 
under  public  roads  and  streets.  From 
these  descriptions  it  is  clear  that  the  pn^ 
erty  consists  ct  flictnres,  as  l^t  term  Is  de- 
fined by  the  statutes  above  dted.  Stanislaus 
Water  Co.  v.  Badiman,  162  Cal.  726,  93  Pac. 
868^  16  L.  R.  A.  (N.  S.)  369;  Rnblo  Canon 
Assoc.  T.  Bverett,  164  CaL  82,  96  Pac.  811 ; 
Oopeland  t.  Falrrtew,  etc,  Co.,  166  Cal.  154, 
181  Pac.  119.  The  property,  therefore,  c<ni- 
stlttites  Imiffovements  for  purposes  of  taxa- 
tion. 

[t]  The  plalntUTs  ai^niment  Is  tliat,  In  pro- 
viding tliat  "sndb  lands  and  Hie  improve- 
ments thereon"  shall  be  taxable,  provided 
sDcta  lands  and  improvements  were  subject 
,  to  taxatiim  at  the  time  of  its  acquldtlon  by 
such  city,  the  Conrtltutimi  intended  to  mafce 
the  improvements  taxable  only  when  tbe  land 
<m  or  in  whidi  they  were  sitoated  was  tax- 
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able  land  at  thi  time  of  mA  acqntidtloa,  and 
that  the  improvements  here  In  question,  be- 
ing situated  in  public  roads  and  streets,  were 
not  on  or  In  taxable  land.  This  does  not 
ac^ear  to  us  to  be  a  reasonable  construction 
of  the  amendment,  especially  in  view  <yt  the 
reasons  given  for  Its  adoption.  It  is  ex- 
tremely probable  that  a  large  portion  of  the 
properties  acquired  by  the  cities  of  San  Fran- 
cisco and  Los  Angeles  for  municipal  purposes 
outside  of  the  limits  of  such  cities^  respec- 
tively, were  situated  on  land  bdonging  to  the 
United  States,  which  would  not  be  taxable 
by  the  state  for  any  purpose.  The  very  ob- 
ject sought  to  be  attained  by  that  amend- 
ment was  to  subject  such  property  or  im- 
provements thereon  to  taxation  if  it  was  of 
a  character  which  was  taxable  when  acquir- 
ed by  tbe  city.  It  Is  a  well-known  fact  in  the 
history  of  this  state  that,  although  govern- 
ment land  itself  is  not  taxable,  yet  posses- 
sory rights  thereon  and  the  improvements 
made  for  the  convenience  of  such  possessory 
rights  were  all  subject  to  taxation.  This 
condltl<m  at  the  law  still  ccmtlnues.  People 
V.  Shearer,  30  Cal.  655;  Bakersfleld,  etc.,  Co. 
v.  Kem  County.  144  CaL  152,  ?7  Pac.  892. 
Such  se(>arate  assessment  of  imi»?ovements 
on  nontaxable  land  is  expressly  provided  for 
by  section  3660  of  the  Political  Code,  subdi- 
vlslon  12.  Furthermore,  tbe  property  here  In 
question  belonged  to  the  private  companies, 
which  granted  the  same  to  the  city  and  was 
taxable  in  their  hands  at  the  time  of  such 
acquisition,  notwithstanding  the  fact  that 
it  was  situated  in  public  roads  and  streets. 
The  language  relied  on  and  above  quoted 
does  not  convey  the  meaning  contended  for 
by  the  appellant.  It  is  a  mere  condensed 
form  of  expression,  used  to  convey  the  idea 
that  both  land  and  Improvements  of  the  class 
there  described  shall  be  taxable.  This  is 
emphasized  by  the  subsequent  provision  that 
"all  lands  or  improvemrats  thereon,  belong- 
ing to  any  county,  dty  and  county,  or  monlo- 
ipal  corporation,  *  •  *  shall  be  assessed 
by  t^  assessor  of  the  county."  This  con- 
templates an  assessment  of  either  land  or  im- 
provements. 

The  ass^ments  complained  of  were  made 
in  accordance  with  section  3650,  and  we  are 
ot  tbe  opinion  that  they  were  fully  warrant- 
ed by  the  Cmstitutlon. 

The  Judgment  is  affirmed. 

We  cfMunr:  LAWLOB,  J.;  OUfBT.  X. 
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MOULTON   V.   BIOULTON   (FIRST  NAT. 
BANK  OF  RIVEBSIDE  et  ol., 
Interveners).   (L.  A.  5297.) 

(Supreme  Ootirt  of  California.    Feb.  3,  1920. 
IMieariiiK  Denied  Marcb  4,  1^.) 

1.  HUBBAND  AND  WIFB  «»249— UONET  BOB- 
XOVED  BT  WIFK  HEB  SEPARATE  PHOPEBTT  IF 
CBEDIT  WAS  EXTBRDBD  ON  FAITH  OF  HXR  BX- 
UmiG  BHPABATB  PBOPEBTT. 

Money  borrowed  by  a  married  woman  to 
invcat  in  real  estate  is  ber  aeparate  property  if 
credit  was  extended  to  her  on  the  f^ith  of  ber 
existinff  npanite  property;  oth«rwiae  it  ia 
eommnnity  iKoperty. 

2.  Husband  and   wm   «=s>264  —  Monbt 

BHOWN  BOSBQWBD  BT  WHK  NOT  ON  FAITH 
OF  HER  BXIBTINO  SEPASATE  PBOPEBTT. 
Money  borrowed  by  wife  from  bank, 
which  husband  was  president,  and  used  in  pur- 
chase of  land  taken  in  his  name,  held  not  shown 
borrowed  on  the  faith  of  her  existing  separate 
property,  and  so  not  her  separate  property. 

3.  TBU8T8  ^=»88(1)— Cleab  evidence  neceb- 

SABT  TO  ESTABLISH  BESCLTINO  TBU8T. 

One  asserting  a  xeaoltiag  trust  in  property 
must  establish  it  by  dear  and  convincing  evi- 
dence. 

Department  2. 

Api)eal  from  Superior  Court,  Siverslde 
CJounty ;  Hugh  H.  Craig,  Judge. 

Action  by  Julia  F.  Monlton  against  Ernest 
r.  Koulbnu  ezeeatOT  of  Ernest  S.  Moulton. 
deceased ;  the  First  Natlmial  Bank  ot  Blver- 
side  and  another  Intwrenlng.  From  an  ad- 
verse Judgment,  plaintiff  appeals.  Affirmed. 

Richard  L.  North,  of  Riverside  (Oscar  T. 
Barber,  of  San  Francisco,  of  counsel),  for  ap- 
pellant 

Purington  &  Adair  and  McFarland  &  Ir- 
ving, all  of  Riverside,  for  respondent. 

Loyal  C.  Etiley,  of  Riverside,  for  intervoi- 
ers  and  respondents. 

KERRIGAN,  Judge  pro  tern.  This  actlm 
was  brought  by  plaintiff  to  Impress  a  result- 
ing tmst  in  her  favor  mion  certain  real  prop- 
erty. 

Plaintiff  Is  ttie  surrlving  wife  of  Ernest 
8.  Moulton,  deceased,  and  the  defendant  is 
the  admintelxator  of  his  estate,  com- 
plaint alleges  that  decedent  daring  his  life- 
time received  from  her  a  certain  stun  of 
money  which  was  ber  separate  propnty,  and 
whl^,  with  her'  consent,  was  invested  by 
deceased  in  certain  business  property  situat- 
ed in  the  city  at  Riverside,  state  of  California, 
the  title  to  which  was  taken  In  his  own  name. 
In  trust,  hovnTet,  for  plaintiff.  The  money 
so  received,  It  Is  alleged,  was  part  of  the  sum 
paid  as  consideration  for  such  property,  and 
plaintiff  prays  for  a  decree  establishing  her 
Interest  and  requiring  the  executor  to  exe- 
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cnte  a  deed  for  the  same  to  her  of  the  share 
claimed.  By  leave  at  court  the  First  Nation- 
al Bank  of  Riverside,  a  corporation,  filed  Its 
complaint  In  Inten'entlou,  substantially  deny- 
ing all  of  plaintiff's  allegations  and  ailing 
that  decedent,  during  his  lifetime  and  subse- 
quent to  the  aoquislttcn  by  him  of  the  prop* 
erty,  became  Indebted  to  It  on  five  promissory 
notes,  upiMi  which  the  sum  of  ^,500  remain- 
ed due  and  unpaid  at  the  time  of  his  death, 
and  for  which  a  claim  was  thereafter  present- 
ed to  and  allowed  by  the  executor  of  his  es- 
tate. Intervener  further  alleges  that  at  the 
time  i>f  the  making  of  the  notes  and  continu- 
ously up  to  the  date  of  his  death  decedent 
held  the  legal  title  to  the  property  In  ques- 
tion and  by  the  records  of  the  county  ap- 
peared to  be  the  sole  owner  thereof,  and 
bad  so  appeared  frwn  the  time  of  the  ac- 
qulBltlon  by  him  of  the  pr(H>erty,  and  that  at 
no  time  did  intervener  have  notice  or  knowl- 
edge that  any  other  person  claimed  any  right 
or  title  thereto  other  than  lien  claimants, 
and  that  decedent  had  caused  the  propwty  to 
be  assessed  to  himself;  that  he  had  paid  the 
taxes  there<»i,  rented  and  leased  the  same, 
and  claimed  to  Intervener  to  be  the  owner 
thereof.  Farther  alIegati<Ai  was  made  that 
deceased  was  the  president  of  the  intervener 
bank,  and  had  the  management  of  Its  finan- 
cial affairs.  A  almilar  complaint  In  interven- 
tltn  was  filed  by  oaa  Hugh  A.  Bain,  based 
upon  a  note  of  fS^OOO;  which  sum  it  is  alleged 
was  loaned  to  deceased  with  plaintiff's  knowl- 
edge, and  that  plaintiff  had  never  Infcmned 
Intervraer  of  her  asserted  Interest  In  the 
property  until  after  the  death  of  her  husband. 

The  evidence  presented  at  the  trial  was 
substantially  without  conflict,  and  may  be 
stated  In  substance  as  follows:  Deceased  dur- 
ing his  lifetime  was  the  pre^dent  and  finan- 
cial manager  of  the  First  National  Bank,  one 
of  the  interveners  herein.  Plaintiff,  bis  wife, 
was  possessed  of  a  separate  estate  estimated 
by  her  to  be  of  the  value  of  about  $3S,000.  On 
or  about  December  15,  1909,  plaintiff  had  on 
deposit  with  the  Inten'ener  bank  about  $1,700. 
On  that  day  she  applied  for  and  received  from 
said  bank  the  sum  of  $27,500,  for  which  she 
gave  her  promissory  note.  The  application 
tot  the  loan  was  rec^ved,  approved,  and 
made  by  her  husband  altme,  and  the  entire  pro- 
ceeds thereof  were  by  him  credited  to  his  own 
perswal  account  A  few  days  prior  thereto 
he  had  entered  Into  an  agreement  to  purchase 
the  property  In  qnestim  for  the  sum  of 
$31,000,  subject  to  a  mortgage  of  $15,000,  and 
paid  $500  as  dci>oslt  and  part  payment  there- 
on. It  was  shown  that  the  perscmal  account 
of  decedent  during  the  month  of  December, 
1909,  fluctuated  omslderably.  On  the  7th 
day  of  that  month  he  had  a  balance  of 
$2,636.55.  There  were  several  deposits  made 
to  his  credit  on  the  15th  of  December,  <Hie  for 
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^40,  anoOier  tor  $2S,7S0,  and  a  fhlid  of 
11,544.03.  Hta  balance  at  the  opting  of  bnsl- 
nesa  of  tbe  bank  on  tbe  last-named  day  was 
$1,729.7$,  and  at  the  cloee  thereof  waa  $32.- 
168^  It  also  ai^ared  that  the  largest 
deposit  of  the  16th  was  made  np  almost  whol- 
ly from  the  proceeds  ot  the  note  for  -$27,500 
given  on  that  day  to  the  bank  by  plalnttff  and 
whldi  deceased  credited  to  hla  personal  ac- 
count It  waa  Btipnlated  that  the  vendor  of 
the  property  received  from  the  deced«it  a 
chedE  for  $80,000  on  December  15th,  and  that 
the  deed  to  the  pnvwty  wu  ddlvered  the 
same  day. 

It  thns  appeara  condnslvely  that  the  fonds 
borrowed  by  the  wife  In  tbe  manner  Indicated 
entered  largely  Into  forming  the  balance  of 
ttte  popdiase  price  of  the  pr<q>erty.  It  was 
also  shown  Qiat  subsequent  to  acquiring  the 
property  deceased  and  idalntifF  executed  a 
new  mortgage  for  the  sum  of  $20,000,  and  de- 
cedent, with  plaintifTB  consent,  satisfied  the 
oU  existing  mortage  from  the  proceeds  of 
the  new  mortgage,  and  amnroiwiated  the  bal- 
ance of  $5,000  to  his  own  use,  and  that  the 
new  mwtgage  of  $20,000  is  now  a  lien  against 
the  property. 

It  further  ai^ears  from  the  evidence  that 
the  ordinary  method  of  making  loans  of  any 
magnitude  by  intervener  bank  was  to  have 
a  tlnanoe  c«nmitte^  composed  (tf  three  of  the 
diceoton,  pass  npon  the  advisability  ot  mak- 
ing them,  and,  if  axvroved  by  that  committee, 
they  were  made  and  submitted  at  tbe  next 
meeting  ot  the  board  of  directors  for  ai^ 
provaL  The  loan  committee,  at  the  time  of 
Hie  giving  of  the  note  In  queation,  was  com- 
posed of  Etaest  8.  Monlton,  deoaued,  J.  A. 
SlmniB,  and  O.  (X  Evani^  bat  tbe  loan  in  ques- 
tion was  not  presented  to  the  committee  for 
otmsldwatim,'  and  t3ie  members  thereto  other 
than  deceased,  knew  nothing  of  it  at  the  time 
it  was  made.  The  note  was  not  secured  nor 
was  tt  indorsed  or  guaranteed  by  any  one. 
Bimms  and  E^vans  both  testified  that  unse- 
cured loans  were  usually  made  solely  niMm 
the  credit  of  the  borrower.  Aside  from  Uie 
fiict  of  i)laintlff'8  d^KMAt  in  the  bank  above 
referred  to.  It  does  not  appear  Oat  either  of 
these  members  had  any  knowledge  that  plain- 
tiff was  possessed  of  any  separate  property. 
EMdence  was  offered  to  show  that  a  i>art  of 
the  Indebtedness  to  the  bank  was  repaid  by 
plaintiff.  ObJecd(m  was  made  to  the  com- 
petency of  this  evidence  and  to  Its  relevancy 
and  materiality,  and  the  ruling  upon  the  ob- 
jection BO  made  was  reserved,  and  the  evi- 
dence rec^ved  subject  to  the  rl^t  to  strike 
it  out  If  it  should  be  determined  that  the  ob- 
jection was  well  taken.  The  objection  was 
based  upon  the  theory  tbat.  In  cases  where 
a  resulting  trust  Is  sought  to  be  established 
by  showing  that  the  alleged  trust  property 
was  purchased  with  funds  of  the  person  seek- 
ing to  establish  the  trust.  It  must  appear  that 
die  trust  was  coeval  with  the  deed  lor  11m 


trast  property,  and  Hiat  all  sudi  payment 
relied  upon  must  be  shown  to  have  been  made 
at  or  before  the  date  of  ttke  purchase  of  the 
property.  No  direct  ruling  was  made  by  the 
court  upon  this  evidence,  but  it  would  seem 
from  the  rectwd  that  it  was  folly  considered 
by  the  trial  Judge  in  veadilng  his  omdaaloa 
in  the  case. 

Under  these  facts  the  trial  court  found  in 
favor  of  Interveners,  and  plaintiff  appeals 
from  tbe  Judgmait 

[1]  The  Important  question  presoited  for 
cmislderatlon  is  Pettier  or  not  the  proceeds 
of  the  note  given  by  plaintiff  under  the  cir- 
cumstances narrated  constituted  her  sepa- 
rate property. 

^e  question  of  the  character  of  money 
realized  from  a  loan  made  by  a  wife  has  been 
conddered  by  this  court  in  several  dedslws. 
Schuyler  v.  Brougbton,  70  Cal.  282,  11  Pac 
719;  Floumey  v.  rioumey,  86  Oal.  288,  24 
Pac.  1012,  21  Am.  St  Bep.  39;  Heney  t. 
Pesoll.  109  Cal.  63,  41  Pac.  819;  Dyment  v.  Nel- 
son, 166  Gal.  88, 134  Pac.  968;  Nllson  v.  Sar- 
ment  153  Cal.  624.  96  Pac.  315,  126  Am.  St 
Rep.  91.  Tbe  prlnc^e  established  In  the 
cases  cited  is  to  the  ^ect  that  a  married  \ 
woman  may  borrow  money  to  Invest  in  real  * 
[HToperty,  but  money  borrowed  by  her  during 
marriage  tor  that  purpose  will  be  regarded 
in  law  as  community  property,  unless  it  be 
borrowed  by  her  upon  the  &lth  of  existing 
separate  property  bdonging  to  her.  If,  there- 
tan,  the  loan  wai  made  to  {dalntlff  and  ttie 
credit  extended  to  Unr  upon  the  flaitli  of  her 
existing  separate  pnqterty,  there  can  be  no 
doubt  it  oonstttntes  bar  separate  property 
under  the  rule  announced  by  tbis  court  and 
that  a  xeraltlng  trust  was  created  In  the 
property  in  her  favor  pro  tanto  to  the  extent 
that  the  portion  of  the  oonalderatton  fur- 
nished by  her  bears  to  tlie  wholes 

[2, 1]  We  are  of  the  opinion,  lunrever,  that\ 
the  loan  was  not  made  iQKin  her  penonal 
credit,  and  that  the  evidence  fully  sustains 
the  flndingB  <tf  the  trial  court  that  no  part 
of  the  oonsidmtloa  paid  by  the  decedait  for 
the  property  was  the  separate  prt^Ktrty  of  the 
plalntUCl  nie  circnmstanceg  under  whl^  tlie 
loan  was  made  were  unnsuaL  The  ai^llca- 
tion  was  not  submitted  to  the  finance  commit- 
tee, as  was  customary,  except  In  the  case  of 
small  loans,  and  the  m«nbers  thereof,  with 
the  exceptim  of  deceased,  knew  nothing  of 
the  matter,  ^e  note  waa  unsecured,  and  was 
not  Indorsed  or  guaranteed,  and  there  Is  no 
evidence  to  show  that  the  members  of  the 
committee,  other  than  decedent  had  any 
knowledge  that  plaintiff  was  possessed  of 
any  separate  pr<^rty.  In  addlti(Ki  thereto^ 
plaintiff's  testimony  concerning  the  value  of 
her  separate  estate  at  the  time  the  loan  was 
made  Is  far  from  satisfactory,  and  there  is 
nothing  therein  omtalned  which  would  Justi- 
ty  a  carefully  managed  bank  la  making  a 
loan  ot  flw  amoont  here  Inrtdved  iqun  tha 
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secarlty  she  poesessed. 
tbat  the  loan  was  sobsegtiently  approved  by 
the  directors  aid  plaintiff  in  her  case.  When 
thifl  action  was  taken  by  them  the  loan  had 
already  been  made  and  the  proceeds  applied 
to  the  pordiase  of  tiie  piODeriy.  The  evi- 
dence as  a  whole  Indicates  that  the  transac- 
tion was  entered  Into  by  deceased  tor  bis  aole 
benefit.  Where  a  resulting  trust  in  property 
la  claimed,  it  is  incambrat  npon  him  who 
asserts  that  such  a  trust  exists  In  his  favor 
to  estaUlsh  the  tact  by  clear  and  oouWuo- 
Ing  evidence.  We  do  not  think  fliat  the  no- 
ord  iH«sents  SDch  proof. 

Ckmaidering  the  oonduaicm  we  have 
reached,  the  question  of  equitable  estoppel 
raised  by  the  pleadings  becomes  unimpor- 
tant 

The  Jndgmmt.Ui  affirmed. 
We  cmcnr:  USSNON,  J.;  WILBUB,  J. 


PBOPLE)  T.  RODBIQUEZ. 
(Snprone  Oourt  of  California. 


(Or.  2272.) 
F«U  6,  182a) 


1.  HoKXcnn  «(s»lSl(l),  254-KiLiiiro  uiraz- 
pvASsm  BT  DEFSNDAirr  Jusmm  vmoicrr 

or  SECOND  DEGRES  ICUBBKB. 

Where  a  kHUns  by  defendant  was  shown 
without  explanation  as  to  Just  how  or  why  it 
occurred,  a  rerdlct  of  murder  In  the  sectmd  de- 
gree was  justified ;  the  burden  being  on  defend- 
ant to  show  drcomBtances  of  mitigation,  ex  cose, 
or  Jnstiflaation  In  view  of  Pen.  Code,  |  llOS. 

2L  BoimzDB  «=S9244(S0  —  BvxDKHCB  ntstmr- 
amiT  TO  BHow.  SKU'-DEnnas. 
In  a  prosecution  for  murder,  where  the 
killing  by  defendant  of  decedent,  a  woman,  was 
admitted,  but  there  were  no  eyewitnesses,  so 
that  the  immediate  circumstances  and  acts  lead- 
ins  up  to  the  killing  did  not  appear  in  the  case 
for  the  people,  and  defendant  himself  testified 
to  an  attack  by  deceased  npon  bhn  tending  to 
show  self-defense,  erideoce  htld  soffident  to 
joBtSij  a  Terdict  ot  goilty;  the  jury  bdng  en- 
titled to  reject  defendant's  e^anatkm. 

In  Bank. 

Appeal  from  Superior  Coort^  San  Diego 
OouDty ;  T.  Ifc  Lewis,  Judge. 

8.  Bodrlques  was  convicted  of  murder  In 
the  second  degree,  and  be  appeals.  Affirmed. 

Jaa.  O.  Pfonatiel,  of  San  Dlego^  and  B.  V. 
Da  Frean^  of  Manila,  P.  L,  for  appelant 

H.  S.  Utley,  of  San  Diego,  and  U.  S.  Webb, 
Atty.  Qen.,  Joa^ih  h.  Lewlnscdin,  Deputy 
Att7.  GoL,  and  Jerry  H.  Powell,  ot  Los  An- 
geles, ftv  tho  Peo^ 

OLNBT,  J.  nie  defendant  was  oonvlct* 
ed  of  miffdar  In  the  second  degree,  and  ap- 
peals upon  tlie  sole  ground  that  the  jur/s 
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Nor  does  the  fact  yerdlct  of  guilty  was  contrary  to  the  evidence 
[1]  The  killing  by  the  defendant  was  dear- 
ly shown  and  was  admitted.  There  were  no 
witnesses  of  tbe  occurrence,  so  that  the  Im- 
mediate drcomstances,  the  acts  of  the  dece- 
dent and  the  defendant  leading  up  to  and 
culminaUng  in  the  tragedy,  did  not  appear 
In  the  case  for  the  people,  and.  In  particular, 
no  clrcum stances  of  mitigation,  excuse,  or 
justification  appeared.  So  far  as  the  cas* 
for  the  i;>eople  is  concerned,  it  is  one  where 
the  killing  by  the  defendant  is  shown  with: 
out  exi^anation  as  to  just  how  or  why  it  oo- 
corred.  Such  a  case  Is  of  itself  sufficient  to 
warrant  a  verdict  of  guilty  of  murder.  The 
killing  by  the  defendant  being  shown,  the 
burden  was  npon  him  to  explain  how  it  hap- 
pened tbat  he  took  a  human  life  and  to  show 
any  clrcnmetancee  of  mitigation,  excuse,  or 
justification  for  his  act  tbat  mi^t  etlst 
Unless  he  met  this  burden  to  tiie  extent  ot 
raising  a  reasonable  doubt  as  to  his  being 
guH^  of  murder  as  distinguished  from  man- 
slau^tw  or  justifiable  homicide,  the  verdict 
was  justified  from  the  fact  alone  that  he  had 
taken  human  life.  Section  1106  of  the  Penal 
Code  reads: 

"Upon  a  trial  for  murder,  the  commission  ot 
the  homidde  by  the  defendant  being  proved,  the 
burden  of  proving  drcnmstances  of  mitigation, 
or  that  justify  or  excuse  it,  dev(rfvee  upon  him, 
unless  the  proof  on  tiie  part  of  the  prosecution 
tends  to  show  that  the  crime  committed  only 
amounts  to  manslanghter,  or  that  the  defend- 
ant was  justifiable  or  excusable." 

This  burdm  the  d^oidant  end'eavored  to 
meet  by  himself  taking  the  stand  and  testify- 
ing as  to  how  the  killing  had  occurred.  His 
account,  if  bdlersd  by  the  Jury,  woold  bavo 
required  of  them  a  verdict  ot  no  mwn  than 
manslaughter  at  tbe  moat;  and  would  have 
justified  a  vwdlct  ot  not  gouty.  But  the 
truth  or  falsity  of  the  accoimt  was  fbr  the 
jury,  and  if  it  was  not  believed  by  them  their 
du^  was  to  ntnni  a  Tsrdlct  of  guilty  ot 
murda,  SB  they  did.  m«tr  vordlct  waa.  In 
^ect,  a  rejection  of  the  defendant's  e^an- 
tMoD,  and  their  action  In  this  respect  can  be 
overturned  on  appeal  tmly  in  case  tiie  evi- 
dence Is  sndl  that  the  appellate  court  can 
say  that  the  tnithfoIneBs  of  the  eziAanatlon 
so  strongly  t^igiears  as  of  necessity  to  raise 
a  reasonable  doubt  as  to  the  defendant's  guilt 
In  the  mind  of  any  reasonable  man. 

The  defexidanfs  counsel  contend  that  he 
was  convicted  cpm  the  unsupported  infer- 
ences and  mere  auq^dons  ot  the  jury.  It  Is 
plain,  however,  that  ttils  is  not  true.  It  a|>- 
pearlng  that  the  defendant  did  the  killing, 
there  is  no  want  of  evidence  to  support  the 
verdict  The  real  question  Is  not  one  as  to 
a  want  of  evidence,  but  one  as  to  the  verdict 
being  against  the  evidence.  With  the  ques- 
tion in  the  case  so  defined  thore  can  be  little 
doubt  as  to  Its  answer. 


^9For  other  ram  soe  lame  topic  ud  KST-NUHBER  io  all  Key-NDmberea  OigesU  and  Indflzet 
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42d  .1^  PACIFIC 

The  decedoit  was  a  young  married  woman 
named  Mrs  Garcia,  living  In  San  Diego.  Hhe 
kept  house  for  ber  husband,  and  the  defend- 
ant had  lived  with  ber  and  ber  husband  for 
some  time  as  a  boarder.  He  had  been  quite 
111,  but  at  the  time  of  the  homicide  had  been 
up  and  about  for  some  days,  was  at  least 
aUe  to  do  light  work,  and  had  been  looking 
for  work.  At  the  time  of  the  trial  he  weighed 
140  pounds,  but  according  to  his  statement 
was  considerably  heavier  than  at  the  time  of 
the  homicide.  Mrs.  Garda  weighed  about 
120  pounds  and  was  In  good  health. 

The  bomldde  occurred  about  6  o'clock  In 
the  evening.  Mrs.  Garda's  husband  had  not 
yet  returned  from  his  work,  and  she  and  the 
defendant  were  alone  In  the  house  together. 
There  was  evidence  of  a  friend  of  Mrs.  Gar- 
da,  a  woman,  that  shortly  before  the  de- 
f»idant  had  made  a  remark  to  Mrs.  Garda 
of  a  complimentary  and  somewhat  signifi- 
cant character,  which  the  latter  had  resent- 
ed. The  homicide  was  committed  by  shoot- 
ing; the  weapon  being  the  defendant's  re- 
volver. Four  shots  were  fired.  There  is  a 
Blight  conflict  as  to  the  order  of  the  shots, 
but  it  is  fairly  certain  that  there  was  one 
shot  followed  after  a  brief  interval  by  three 
more  close  togettaer.  Mrs.  Garcia  was  struck 
three  times,  onoe  in  the  forearm,  once  in  the 
abdomen,  and  once  in  the  breast.  The  first 
womld  not  have  produced  death.  Either 
of  the  other  two  was  alone  sufficient.  The 
shots  were  heard,  people  near  rushed  to 
the  bouse,  and  ihere  found  Mrs.  Garcia  on 
the  fioor  already  dead.  She  was  fully  dressed 
as  if  she  had  been  Just  on  the  p(4Dt  of  gt4ng 
oat.  In  the  meantime,  before  any  outsider 
reached  the  house,  the  defoidant  bad  blown 
out  the  only  li^t  in  it  and  left,  gtdng  rapidly 
toward  tbe  caiter  of  town.  He  was  followed, 
pointed  out  to  tbe  police,  and  arrested.  When 
asked  about  the  killing,  he  replied,  "I  am 
crazy."  On  being  arrested  it  was  found  that 
he,  too.  had  been  shot  thnnigb  the  breast 

Tbe  defendant's  explanation  of  the  affair  Is: 

"After  0  o'clock  I  went  in,  and  Mrs.  Garcia, 
deceased,  was  in  her  room,  *  •  •  and  imme- 
diately she  came  out  dressed  as  though  she 
was  going  down  town ;  *  •  •  and  she  went 
to  the  dresser  and  began  combing  her  hair ; 
*  *  *  and  I  asked  her  where  she  was  going, 
because  it  was  so  late.  She  answered  and  said, 
'I  am  going  down  town.'  I  told  her,  'Yon  bet- 
ter wait  until  husband  come  back;  it  ia  so 
late;  you  better  wait  until  he  comes  back.' 
She  answered,  'That  is  none  of  your  business ; 
I  can  go  wherever  I  please,'  I  repeated  it 
several  times,  and  she  answered  at  the  same 
time  while  she  was  combing  her  hair.  Sud- 
denly she  turned  around  and  walks  into  my 
room  and  comes  oat  and  fires  through  my 
chest.  I  felt  I  was  wounded,  and  I  scufiled 
and  grabbed  her,  and  after  a  little  scuffle  I 
took  it  away  from  her,  1  then  took  the  pistol 
away  from  her.  She  tried  to  pull  away.  When 
I  took  tbe  pistol  away  then  I  pat  the  pistol 
against  her.    1  was  very  weak.   I  was  afraid 
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she  would  take  the  pistol  away  from  me  and 
km  me.  Invalid  like  I  was.  *  *  *  I  grab- 
bed her  and  grabbed  hold  of  the  pistol  and  made 
an  effort  to  take  it  away  from  her.  •  •  • 
She  was  holding  it  with  her  hands.  •  •  •  It 
was  loaded  with  six  shots— shdls.  •  •  •  For 
a  minute,  or  a  little  over,  I  was  trying  to  get 
the  pistol  away  from  her,  and  Edl  tbe  time  she  was 
trying  to  get  the  pistol  away  from  me,  «  •  * 
And  when  I  did  take  it  away  fnun  her  she 
jumped  on  me  again;  that  is,  when  I  shot,  be- 
cause X  was  so  weak  I  was  afraid  she  would 
take  it  away  from  me.  •  •  •  She  was  very 
close  to  me,  I  should  judge  not  over  three  ot 
four  feet,  that  I  seen  her  when  she  was  lung- 
ing towards  me,  that  I  shot.  *  •  •  It  was  a 
minute  or  a  little  more  after  she  shot  me  that  I 
shot  her;  I  was  wrestling  with  ber  during  that 
time.  I  don't  remember  how  n\any  shots  X 
fired.  •  •  •  I  remember  when-  1  left  there 
I  bad  my  left  hand  on  the  wound  and  I  bad 
the  pistol  in  my  right  hand,  and  walking  along 
I  felt  as  though  I  needed  some  more  wdght  on 
my  wound,  and  I  tbrowed  my  pistol  down  ta 
pot  my  other  hand  on  the  wound." 

The  statement  of  the  defoidant  that  he  was 
first  shot  by  Mrs.  Gtarda  la  corroborated  to 
stxne  eztoit  by  Qie  order  of  the  tfaotB.  first 
one,  and  then,  after  an  appreciable  Interval, 
three  others  in  close  snccesslon,  and  by  tlie 
fact  that  no  powder  bums  were  observed 
npoD  his  body  or  dotbes  when  he  was  ex- 
amined at  Uie  faoBidtal  Immediately  after 
being  arrested.  It  la  difficult  to  ^see  bow  bis 
wound  could  be  self-inflicted  without  powder 
bums. 

[2]  But,  assuming  that  the  defendant  was 
fiiBt  shot  by  Mrs.  Ctarcia,  we  stUi  think  It 
Irfaln  that  it  cannot  be  said  that  the  Jury  wag 
nnreasonaUe  In  rejecting  the  defendant's  ex- 
I^anatlOQ.  The  essential  point  of  the  exi^an- 
atloa  was  that  the  defendant  bad  acted  In 
self-defense.  But  wbetbra:  he  actually  did  or 
not  would  depend  very  largely  on  whether 
he  or  Mrs,  Garcia  was  the  ori^al  aggres- 
sor. His  statement  is  that  It  was  Mrs.  Gar- 
cia. But  on  this  point  his  exirianation  is 
difficult  of  belief,  to  say  the  least  So  fttr 
as  the  explanation  goes,  tbe  wily  reason  for 
Mrs.  Garcia  shooting  the  def«idant  was  his 
remark  to  ber,  repeated  several  times,  that  it 
was  late  and  she  had  better  wait  until  her 
husband  came  home.  It  la  weil-nl^  incred- 
ible that  such  a  remark,  no  matter  bow  often 
repeated,  should  provoke  a  woman  to  the  point 
of  endeavoring  to  kill.  It  Is  fairly  certain 
that  something  must  have  occurred  other 
than  that  to  which  the  defendant  testified, 
which  caused  Mrs.  Garcia  to  shoot  This 
being  so,  the  Jury  was  Justified  in  rejecting 
the  explanation  given  by  the  defendant 
There  are  also  certain  other  circumstances 
which  in  some  d^ee  corroborate  this  Tlew. 
The  result  is  that  there  are  no  circumstances 
of  mitigation,  excuse,  or  justification  which 
the  Jury  was  obliged  in  reason  to  accept  and 
their  verdict  of  murder  is  not  contrary  to  the 
evidence  as  a  whole. 
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BefMHlaiie*8  coansel  ref^  to  and  rdy  iip<m 
People  T.  ElmOTe,  16T  Gal.  205,  138  Pac.  989, 
as  a  cue  paralld  to  tbe  jvesent.  Bat  the 
dlfferenco  la  marked.  In  both  cases  the  de- 
fmdaut  lud  admittedly  committed  the  homi- 
cide. But  in  the  Elmore  Case  there  were 
eyevrltnesses,  and  there  waa  no  room  for 
doubt  as  to  jnst  how  the  bomlidde  occurred 
and  as  to  the  incidnts  which  led  up  to  it 
fX%e  defendant;  after  endeavoring  to  avoid  a 
fi^t,  bad  be«i  set  niwn  in  a  saloon  by  a 
half-intoxicated  man,  much  lai^^er  and  more 
powerfnl,  and  In  the  fray  killed  his  a^essor. 
In  the  present  case  the  inddents  which  led 
up  to  the  homidde  are  known  only  to  the 
defendant,  and  the  explanation  whldh  he 
offers  la  that  a  woman  made  a  well-nigh  un- 
provoked and  wholly  InexplicalAe  attempt  to 
kill  him,  and  that  in  the  fray  he  kiUed  her. 
In  the  one  case  the  Jury  was  not  Justified  in 
refusing  to  accept  the  evidence  as  to  how  the 
homidde  had  occurred  and  such  evidence 
showed  clearly  a  case  of  manslaughter  only 
at  the  worst.  In  the  other  the  Jury  could 
reasonably  reject  the  explanation  in  ltd  es- 
sential particulars. 

Judgment  affirmed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.:  WILBUR,  J.;  LS»INON,  J.;  LAW- 
UOR,  3. 


FLETCHER  v.  LOS  ANGELES  TRUST  & 
SAVINGS  BAKK.    (L.  A.  4368.) 

(Snpteme  Court  of  California.    Feb.  3,  1920. 
Bdwarlng  Denied  Mardi  4,  1920.) 

1.  Tausn  4=»61(1>— Tbust  hat  bk  xBainNAT- 

ED  BT  OOUBT  EXCEPT  XN  XnSTANCES  STAXEO. 

"Where  Oip  beneficiaries  are  sal  ioriS)  equity 
may  terminate  tbe  trust  before  the  end  of  the 
period  6xed  by  the  instrument,  except  where  the 
trost  is  a  spendthrift  trust,  or  where  the  set- 
tlor has  plainly  declared  his  intention  that  such 
power  should  not  exist,  or  where  a  discretion 
as  to  tbe  amount  of  income  to  he  devoted  to 
beneficiaries'  needs  is  vested  in  the  trustee,  or 
where  effect  ol  tmst  is  to  dh^  aocumulatitms 
of  the  income  until  fixed  time. 

2.  Tbustb  ©=»610)— I>i8cretion  of  tkubtee 
as  to  investlfents  dogs  hot  pbeclijde 
tebhination  ot  trust. 

That  trustee  has  been  given  discretion  to 
determine  nature  and  disracter  of  the  invest- 
ments to  be  made  does  not  in  itself  preclude 
equity  from  uercislng  diacretioa  as  to  termina- 
tion of  the  trust,  where  beneficiaries  are  sui 
juris  and  seek  teroimation. 

3.  COKUON  UW  4=3>S— AUEBICAN  DECISION 
CO!!ITBOLI,INa  OR  CONnjCT  WITH  ENGLISH 
DECISIONS  XN  MIEBUINATION  OF  WHAT  CON- 
ST1TUTB8  THE  "COHMON  LAW  OF  ENGLAND." 

The  court,  in  determiniog  what  is  "the 

Common  law  of  England"  within  Pol.  Code,  | 


4468,  providing  that  the  "common  law  of  Shg^ 
land,"  so  far  as  not  repugnant  to  or  inconsistent 
with  the  Constitution  of  the  United  States,  or 
the  Constitution  or  laws  of  the  state,  is  the 
rule  of  decision  in  all  courts  of  the  state,  is  not 
required  to  look  solely  to  Ekiglish  decisions, 
but  should  follow  the  law  as  laid  down  hj  the 
courts  of  tbe  different  states  where  there  is  a 
conflict  between  the  modern  English  and  modem 
American  interpretation  of  tbe  common  law. 

[Ed.  Note.— For  oHi&c  definitions,  see  Words 
and  nirases.  First  and  Second  Series  Oommon 
Law.] 

4.  Trusts  «»61(1)— Pbeboiiption  as  to  ca* 
pabxlxtt  07  bbaeihg  ohildben  pbeveht8 
tbbhinatioh  ov  tbust. 

Equity  will  not  terminate  trust  upon  ground 
that  ben^dary  by  reason  of  her  age  is  incapa- 
ble of  bearing  diildren,  preduding  possibility 
of  birth  of  other  benefidaries.  since  it  is  a  con- 
clusive presumption  that  a  woman  is  capable 
of  bearing  children  as  long  as  she  lives. 

5.  Tbustb  «s>61(1)— Tbxistee  not  fbbcldded 

FBOU  OBJEOTIHO  TO  TEBHINATXOH  Or  TBOBT 
BECAUSE  OF  LACK  OF  INTEBB8T  IN  THE  BUB- 
JECT-HATTEB. 

Trostee  is  not  precluded,  by  reason  of  lack 

of  interest  in  the  subject-matter,  from  objecting 
to  termination  of  trust  or  from  appealing  from 
judgment  terminating  trust  upon  ground  that 
tbe  age  of  benefidary  does  not  preclude  possi- 
bility of  her  giving  birth  to  other  benefidaries. 

In  Bank. 

A^ipeal  from  Superior  Courts  Los  Angeles 
County ;  Gewge  H.  Cabanlss,  Jtidge. 

Action  by  Annie  K.  Fletdier  and  another 
against  the  Los  Angdea  Trust  &  SavingB 
Bank.  Judgm«it  for  plaintiffs,  and  defend- 
ant appeals.  ReT^rsed. 

Cates  &  Bobin8on,-0'Melveny,  MUIikin  & 
Toller,  and  Hewllngs  Mumper,  all  of  Los 
Angdes,  fbr  appellant 

I^nrence  Macomber,  of  Los  Angeles,  for 
respondent  Kimball  Fletcher. 

Hdler,  Powers  ft  Ehrman,  of  San  Frandsco 
(Samuel  S.  Stevens,  of  San  Francisco,  of 
coimsel,  amid  curia),  for  Union  Trust  Co.  of 
San  Francisco. 

WILBUR,  J.  This  is  an  action  In  equity 
brought  by  the  plaintiffs  to  terminate  a 
trust  The  defendant  is  the  trustee.  The 
theory  on  which  the  action  was  brou^t  is 
that  Annie  K.  Fletcher,  the  mother,  and  Kim- 
ball, the  son,  plaintiffs,  are  the  sole  bene- 
ficiaries of  the  trust,  and  therefore  are  en- 
titled to  have  it  terminated.  A  decree  was 
rendered  terminating  the  trust  and  the  de- 
fendant appeals.  The  trust  was  created  by 
the  following  provision  in  the  will  of  George 
C.  Kimball,  the  father  of  Annie  K.  Fletcher: 

"I  give,  devise  and  bequeath  one  of  said  four 
equal  parts  Into  wbicb  the  residue  and  remain- 
der of  my  estate  shall  bo  divided  to  Charles  M. 

Wilson  of  tbe  city  of  Grand  Rapids,  Michigan* 
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In  trust,  nevertlieless,  for  Uie  follovKng  ptit' 
poses,  viz.:  He  shall  invest  and  keep  Inveeted 
the  trturt  fund  hereby  created  In  such  manner 
ai  he  deems  safe  and  desirable  and  pay  the  net 
Income  therefrom  semiannually  or  oftener,  if 
oonvenient,  to  my  dear  daughter,  Annie  K. 
Flstdier,  of  the  city  of  Minneapolis,  Minn»> 
■Ota,  m>  longr  as  she  shall  live.  Upon  her  death, 
I  give,  devise  and  bequeath  the  trust  fund  cre- 
ated by  this  clause  of  my  will  with  all  accumu- 
lations therefrom,  if  any,  to  the  children  of  said 
Annie  K.  Fletdler,  to  be  equally  divided  among 
them  by  said  trustee,  share  and  share  alike. 
And  I  hereby  give  fuU  iwwer  and  authority  to 
said  Charles  M.  Wilson  to  sell  and  convey  any 
and  all  pn^perty  vriiich  ahall  at  any  time  con- 
atltnte  a  part  ^  laid  trust  fund,  the  proceeds 
therefrom  to  be  Inverted  u  heninbeCMrB  di- 
neted." 

Annie  K.  Vletdier  bu  one  ddld,  Kimball 
Eletcher,  and  it  Is  dalnwd  that  by  xeason  of 
ber  age  and  steiilll?  there  la  no  poBslbUlty 
of  ber  having  any  children  other  than  the 
^alntlff  Kimball  Fletdier,  and  that  there- 
fore abe  and  ber  wn  re^s^  the  only  pos- 
sible benefldarles  under  the  wilL  The  find- 
ing was  In  aocOTdance  with  this  allesatton. 

[1, 2]  Where  the  benefldarles  of  the  trnst 
are  all  sul  Jarla^  and  seek  the  termination  of 
a  trust,  a  court  of  equity  may  terminate  the 
same  even  if  the  period  for  sudi  tennlnattw 
fixed  by  Oie  Instrument  creating  the  trust 
has  not  yet  anlved.  EhUe  t.  Ingram,  142 
GaL  in,  76  Pac.  666, 100  Am.  St  Bep.  99,  and 
authorities  dted;  Beach  on  Trusts,  H  706k 
761 ;  89  Cyc.  99;  AngeU  v.  Aogdl,  28  B.  1. 692, 
68Atl.688.  Where  the  trust  is  a  spendthrift 
tmst  (NldiOls  T.  Eaton,  91 U.  B.  716^  28  li.  Ed. 
264).  or  where  the  settlor  made  known,  ex- 
pressly or  plainly,  his  Intention  that  sndi  pow- 
er should  not  exist  (Cowle  t.  Strohm^er,  160 
Wis.  401,  186  N.  W.  966,  137  N.  W.  778),  or 
where  discretion  as  to  the  amount  of  the  in- 
come to  be  devoted  to  the  needs  of  the  bene- 
fldary  is  vested  in  the  trustee  (Estate  of 
Hemphill,  180  Pa.  95, 36  Atl.  409 ;  In  re  Stew- 
art's Estate,  263  Pa.  277,  98  AiL  669,  Ann. 
Gas.  191SE,  1216).  or*  where  the  effect  of  the 
trust  Is  to  direct  accumulations  of  the  Inomie 
until  a  fixed  time  (daflin  v.  Claflbi,  1^  Mass. 
19,  20  N.  E.  464,  8  I*  B.  A.  870;  14  Am.  St 
Bep.  393 ;  Bhelton  v.  Khig,  229  U.  S.  90.  33 
Sup.  Ct  686,  67  li.  Ed.  1086),  the  trust  can- 
not be  terminated  by  the  court  during  the 
period  ttxsA  by  trustor,  even  where  all 
the  bimeflciaries  are  sul  Juris  and  cmisent 
thereto.  There  Is  nothing,  however,  In  the 
trust  created  by  the  will  of  George  a  Kimball 
which  brings  it  within  any  of  the  foregoing 
wdl-recognlzed  ilmltations.  The  only  dis- 
cretion vested  in  the  trustee  is  as  to  the  na- 
ture and  diaracter  of  the  Investmaits  to  be 
made.  Sudi  provislMi  is  insufficient  to  talce 
the  trust  out  of  the  general  rule;  Sfanmcms 
T.  Northwest  Trust  C!a.  188  Minn.  867,  162 
N.  W.  460^  li.  B«  A.  1917F,  786.  The  tmulnar 
tloD  of  the  trust  1^  however,  discretlwiaily 
with  the  courb    Gray  r.  Vvica  Trust  Oo., 


171  CtL  687,  164  Pac.  306.  Vor  the  purpoee 
of  invoking  such  discretionary  power  no  evi- 
dence was  produced  and  no  allegations  made 
with  reference  to  the  facts  and  drcumstanc- 
es  surrounding  the  testatcw  at  the  time  of  the 
execution  of  the  will,  or  as  to  the  circum- 
atances  of  the  beneficiaries  or  the  amount  of 
the  trust  property  at  the  time  of  the  ai^llca- 
tlon  to  the  court.  There  Is  no  allegation  or 
proof  of  any  change  in  ctmdltlons  which  re-  ; 
quire  the  interposition  of  a  court  of  equity  | 
nor  any  lndic&ti<m  that  any  condition  has 
arisen  which  was  not  anticipated  by  the 
testator  in  drawing  the  will.   In  short,  the 
case>  rested  exclusively  upon  the  theory 
that,  the  benefldarles  of  the  trust  being  suL 
Juris   and   consentiag   th^to,   the  tmst 
should  be  terminated  as  a  matter  of  right. 
The  only  evidence  adduced  was  to  prove  that 
all  the  Interested  parties  were  before  the 
court,  and  this  consisted  of  testimony  as  to 
the  age  and  sterility  of  Mrs.  Fletdier,  for  the 
purpose  of  proving  the  Impossibility  that  she 
should  bear  other  children,  ^pellant,  how- 
ever, contends  that  such  evidence  was  inad- 
missible, for  the  reason  that  there  la  in,  law 
a  condosive  presumption  that  a  woman  is 
capable  of  bearing  children  as  l<mg  as  she 
lives.  For  the  purposes  of  the  ai^llcation  of 
the  rule  against  perpetuities  it  Is  uniformly 
held  In  England  and  in  this  country  that  a 
possibility  of  issue  is  commensnrste  with  life. 
2  Bladtstone.  126 ;  State  v.  Laab,  16  N.  J.  Iaw, 
888,  32  Am.  Dec.  897;  Ust  v.  'Bodney,  83  Pa. 
483;  In  re  Dawson,  89  Law  B^rta,  Ciliancery 
Dir.  165.  This  ccmdnslTe  presumption  of  the 
possibility  of  ftBsue  has  also  been  rigidly  ai^ 
plied  in  egult^  by  the  courts  o£  Georgia,  Koa- 
tucky,  Maryland,  Bhode  Island,  Tennessee, 
and  Texas  as  a  basis  of  a  refusal  to  termi- 
nate trusts  where  the  ddldren  of  persons  still 
living  were  to  become  entitled  to  tlie  CfM^s 
of  the  property  nlfioa  Its  tennlaatlMt,  as  in 
this  case.  In  re  Dougan,  139  Ga.  861,  77  S.  B. 
158,  48  U  B.  A.  (N.  S.)  868,  Ann.  Oa&  1814B, 
868  (1913);  In  re  Blcaxds,  97  Md.  608,  66  AtL 
3S4,  63  li.  B.  A.  146;  Gamer  v.  Dowltaig,  68 
Tenn.  [11  Heisk.]  48 ;  May  t.  Bank  «t  Hardlna- 
bnrg,  160  Ky.  136, 160  S.  W.  12,  48  If.  B.  A.  (N. 
S.)  866 ;  Qulgley's  Trustees  v.  Quigl^,  161  Ky. 
85,  170  S.  W.  623.  0^  foregoing  cases  are 
dted  with  approval  In  Beeves  v.  Simpson 
(Tex.  Oir.  App.  1916)  182  S.  W.  66^  a  case  in- 
vfdving  a  spendthrift  trust  for  a  man.  In 
Bhode  Island  ^wlin  v.  Bhode  Island  Hos- 
pital Co.,  81  B.  I.  268,  76  AtL  348,  140  Am. 
SL  B^  768)it  bAB  bera  hdd  that  evidence 
the  age  or  sterility  of  a  woman  cannot  be 
introduced  in  such  a  cascu   The  reasonlns 
of  these  courts,  which  need  not  be  ha&  re- 
peated, places  the  inadmissibility  of  such  tes- 
timony upon  grounds  of  public  policy,  at^li- 
cable  with  full  force  to  sudi  equitable  pro- 
ceedingi.  These  courts  dte  and  apply  the  con- 
duslve  presumption  stated  in  Btackstone  (2 
Black.  725)  as  a  basis  of  decision  in  ejidi 
equitable  proceeding.  The  English  dedalons 
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have  rigidly  enforced  this  rate  fn  cases  In- 
TfllTliig  peciwtiiltlei.  til  Re  DawKm,  89  Ch. 
DIt;,  mprat  It  was  satd: 

"A  posslbflity  of  Issue  is  always  supposed  to 
ezlat  In  law,  unless  mingolslied  by  tbe  death 
of  Um  paztiea,  tma  lliooi^  tha  donees  be  eadi 
of  diem  100  yean  old." 

In  Qiat  cas^  boweror.  It  was  recognized 
ttiat  a  dlffneat  rule  preraUs  vlth  referoice 
to  tbe  distribution  of  tnuts  In  the  equity 
coQTt  In  that  regard  it  la  there  stated: 

"Another  argnment  was  adduced  with  refer- 
ence to  what  aiweara  to  be  the  ^nctlee  of  tiie 
Ooort  of  Chanceiy  In  former  times  and  of  tbe 
Chancery  Diridon  of  the  Hl^  Ooort  In  the 
present  day  with  reference  to  payment  out 
where  there  Is  a  married  woman  whose  children 
are  to  take  and  the  lady  has  attained  a  certain 
age.  Those  are  cases,  I  think,  when  examined 
from  the  beginning  down  to  the  present  time,  in 
which  the  court  does  not  assume  the  impossibil- 
ity of  issue,  but  as  a  mere  matter  of  convenience 
of  adminlstxatiou,  regards  the  high  degree  of 
mq^n^aUUtyt  and  It  has  conw  now  to  be  fixed 
somewhere  about  tbe  age  ot  64,  although  the 
circnnutances  may  etil^  be  inquired  into.  But 
with  regard  to  the  role  against  perpetuities  a 
kifh  degree  of  probability  or  improbability  will 
not  do.  •  •  •  The  practice  o(  the  court  at 
one  time,  say  a&out  the  first  Quarter  of  this  cen- 
tury, was  to  require  security,  and  that  went  on 
for  some  time  afterwards,  and  in  the  case  of 
Leos  V.  Hodges  (1),  mentioned  by  Sir  Arthur 
Watson,  money  was  paid  out  on  the  aasumpti<m 
that  the  lady,  who  was  69  years  of  age,  would 
not  have  any  issue,  but  secutlty  was  taken. 
Snbsequently,  In  184B,  I  think,  security  was 
taken  and  tiie  lady's  age  was  64.  But  after  a 
time  the  court  has  thought  it  might  dispense 
with  security  and  act  upon  so  high  a  degree  of 
improbability  that  It  did  not  require,  as  was 
once  the  practice,  an  undertaking— even  some- 
times the  undertaking  of  the  married  lady— to 
refoad.  I  take  it  if  there  were  children  after- 
wards bora,  they  would  still  be  In  a  position, 
notwltiist&nding  the  order,  to  claim  what  had 
been  unjustly  taken  from  diem.  I  mention 
those  cases  in  order  to  state  my  opinion  that 
they  have  not  established  the  principle  of  the 
impossibility  of  the  lady  having  issue.  They 
are  only  illustrationfl  of  a  convenient  rule  of 
practice  in  the  admlnistraticm  of  justice." 

Trusts  have  been  terminated  In  the  Chan- 
cery Conrts  of  England  upon  the  presumption 
that  a  woman  has  ceased  to  bare  the  capacity 
of  childbearlng.  In  the  recent  case  of  White 
T.  Edmond  (1901)  Law  Report,  Ch,  Dlv.  roL 
1.  p.  570,  Buckley,  J.,  Justice  of  the  High 
Court,  attached  to  the  Chancery  Division, 
fadd  that  a  widow  of  56  years  and  3  months 
is  to  be  taken  as  past  the  cbildbearlng  age, 
and  cites  cases  in  which  a  widow  of  55  years 
and  4  months,  who  never  had  any  children, 
and  a  spinster  63  years  and  9  months,  and 
a  lady  49  years  and  9  months,  who  had  been 
married  26  years  and  never  had  a  child,  ahd 
a  spinster  54  and  another  of  56,  had  been  tak- 
es to  be  beyond  the  childbearlng  age.  It  was 
therefore  held  that  the  fund  could  be  dls- 
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trlbttted:  See^  also,  Bm^Uah  cases  dted  In 
note  to  87  N.  J.  Kq.  S02,  and  note  1, 16  Cyc 
1073.  We  most  arrive  at  our  ccmdnslon 
in  view  of  this  direct  conflict  between  the 
American  and  Sngllsh  decisions  on  the  sub- 
ject of  a  tenniQatlon  ot  the  trust  by  a  court 
of  equity. 

[3]  Section  4468  ot  the  Political  Oode,  en- 
acted in  1872,  re-enacting  the  act  of  April  13, 
1860  (Stats.  l£B<j,-  p.  219),  prorldes  that  tbe 
comm<m  law  ot  England,  so  far  as  not  re* 
pugnant  to  or  Inconsistent  with  fiie  Ocmstltn. 
tlon  of  tbe  United  States  or  the  Gonstltntlon 
or  laws  of  this  state.  Is  tbe  rule  ot  dedsirai 
In  aU  tbe  conrts  ot  this  state.  If,  thereftne^ 
we  should  accept  tbe  modem  deditou  of 
tbe  Eotfisb  court»  npm  tbls  qnestion  and 
ign<»e  tbe  dedsifms  of  oar  slstar  states,  we 
would  be  constrained  to  tuOA  that  tlie  con- 
clusive preeamptl(ni  Invoked  by  a^idlaDt  did 
not  apiAy,  and  that  tl»  trust  mlg^t  be  termi- 
nated whenever  tbe  court  was  satlaOed  that 
Mrs.  Fletcher  had  reached  a  physical  condi- 
tion rendering  it  impossible  for  her  to  bear 
diildren.  We  are  not,  however,  to  look  aOl^ 
to  the  English  dedsUuis  for  the  purpose  <tf 
determining  "tbe  common  law  ot  En^and." 
Most  of  our  sister  states  base  their  decisions 
upon  that  common  law.  niose  decisions  de- 
clarative ot  tbe  ooumon  law  are  evid^ioe 
of  that  law.  As  was  said  In  har  r.  Haggln, 
69  Oal.  884,  10  Pac.  749: 

"The  expression  'common  law  of  England' 
designates  the  English  common  Iaw_a8  inters 
preted  as  well  in  the  English  courts  as  in  the 
courts  of  such  states  of  the  Union  as  have  adopt- 
ed the  English  common  law.  *  *  *  It  was 
not  the  Mmimoa  law  'as  the  same  was  admin? 
istered'  at  a  certain  date  that  was  adopted,  but 
the  common  law.  Indeed,  the  administration  of 
the  law  in  partienlar  cases  msy  be  a  very  dif- 
ferent  thing  from  (he  law  itself.  *  *  •  Hm 
statute  adopts  the  common  law  of  England,  ex- 
cept where  inconsistent  with  the  Cimstltudons 
and  statutes,  and  there  can  be  no  good  reasoa 
why,  to  ascertain  the  common  law  of  England, 
we  should  not  refer  to  the  deeidons  ot  Endish 
and  American  courts  (in  states  whore  the  com? 
mon  law-  prevails)  lendoed  bofoie  and  snbae* 
quest  to  the  date  ot  the  statnts." 

Id  Seymour  v.  McAvoy,  121  Oal.  438,  44% 
63  Pac.  946,  047  (41  L.  R.  A.  644),  the  court 
was  confronted  with  a  situation  with  refer- 
ence to  trusts  in  personalty,  where  the  Amer- 
ican courts  had  departed  from  the  doctrine 
of  the  English  courts  upon  the  rights  of  cred- 
itors and  braefldaries  with  reference  to  a 
spendthrift  trust.  In  that  action  It  was 
said: 

"As  there  was  not  at  the  testabir's  death  any 
statute  in  force  in  this  state  on  the  subject, 
this  case  must  be  decided  in  accordance  with 
the  rules  of  the  common  law ;  and  in  ascertain- 
ing those  rules  we  may  look  as  well  to  the  de- 
cisions in  other  states  of  this  Union  possessing 
the  common  law,  as  to  those  of  the  English 
courts" — citing  liux  v,  Haggin,  supra. 
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This  court  therenpon  adopted  the  rule  of 
Ibe  American  conrta  In  contra dlstlDctlon  to 
the  role  In  tbe  English  courtB,  aaytaig: 

"Bj  die  great  weight  of  authority  in  Ameri- 
ca It  !■  settled  that  tbe  aathor  of  a  trust  to 
pay  to  or  apply  for  the  benefit  of  another  tbe 
income  of  property,  or  a  portion  of  such  income, 
may  lawfully  provide  that  tbe  interest  of  the 
beneficiary  shall  not  be  assignable,  or  shall  not 
be  subject  to  the  claims  of  bis  creditors" — citing 
among  other  cases  Nichols  t.  Eaton,  91  XJ.  S. 
716.  726,  23  L.  Ed.  254,  in  which  the  Supreme 
Court  of  the  United  States  expressly  dedined 
to  follow  the  English  Chancery  Court  in  deter- 
mining what  was  the  common  law. 

In.  cases  of  a  square  conflict  between  mod- 
ern English  and  modem  Aiaertcan  Interpreta- 
tion of  tbe  common  law  we  should  follow  the 
American  exposition.  The  enactment  by  onr 
Lef^Islatnre  In  1850  and  the  re^actment  of 
1872  of  tbe  statute  making  tbe  common  law 
of  England  tbe  rule  of  Interpretation  in  this 
state  ODght  not  to  be  taken  as  requiring  us 
to  follow  the  current  decisions  ot  En^lah 
courts  where  these  declstons  differ  from  the 
American  rule;  for  these  decisions  were  not 
in  contemplation  by  the  Legislature  when  the 
statute  was  adopted.  We  should  follow  those 
rules  as  interpreted  and  applied  by  tbe  Amer- 
ican states  where  there  la  a  conflict  This 
was  the  course  pursraed  by  the  Supreme  Court 
of  tbe  United  States  in  Shelton  v.  King,  su- 
pra. The  departure  of  the  American  courts 
from  the  English  rule  is  well  recognized.  In 
16  Cyc.  1073,  it  is  said: 

"In  Bi^land  conrta  frequendr  act  upon  the 
inference  that  women  nnder  various  circum- 
stances of  age  and  other  conditions  have  becMne 
incapable  of  bearing  children.  On  the  other 
hand,  in  the  United  States  a  woman  is  as- 
sumed capable  diildbearing  at  any  age  of 
adult  life." 

The  American  mle  Is  thus  stated  in  the 
KncycI<H>edIa  of  Evidmee,  voL  2,  p.  848: 

"Oa  the  general  subject  of  the  inheritance 
and  derolntitm  of  estates,  it  is  never  presumed 
that  ft  woman,  no  matter  how  aged,  is  incapa- 
ble of  bearing  diUdren." 

[4]  While  we  are  thus  at  liberty  to  adopt 
either  the  American  or  tbe  English  rule,  in 
view  of  the  unanimity  of  the  American  decl- 
^oDs,  and  for  the  reasons  stated,  we  are  con- 
struliied  to  hold  to  the  rule  of  decision  of  the 
American  courts.  We  are  the  more  ready  to 
do  this,  as  such  an  Interpretation  can  wrong 
no  one,  and  the  result  of  such  a  rule  Is  mere- 
ly to  fenforce  the  clearly  expressed  Inteutiou 
of  tbe  trustor,  and  is  more  in  accord  with 
the  American  law  concerning  trusts  In  per- 
sonalty. Shelton  v.  King,  supra;  Seymour 
T,  McAvoy,  supra. 

[B]  It  follows  that  the  decision  appealed 
from  was  erroneous.  The  contention  that  the 
trustee  cannot  raise  tbe  question,  or  appeal. 


by  reason  of  a  lade  of  interest  In  the  subject* 
matter,  is  not  w«ll  tak«i.  Uray  t.  Union 
Trust  Co.,  supra ;  Shelton  t.  King,  Bupra. 
Even  in  the  case  of  Eakle  t.  Ingram,  supra, 
relied  upon  by  respondent  for  a  dismissal, 
the  appeal  was  not  dismissed,  bat  determined 
upon  Its  merits. 
Judgment  reversed. 

We  concur:    ANQELLOTTI,  C.  J.; 
NON,  J.;  SHAW,  J.;  OLNEY,  J.;  X«AWU>B, 
J.;  KEBRIOAN,  Judge  pro  tern. 


In  re  DOI/S  ESTATE. 
soci£t£  francaisb  DE  BIEN1<AIS- 

ANCE  BnmTELLE  DU  LOS  AXGELES 
V,  FLINT  et  aL   (L.  A.  6059.) 

(Supreme  Conrt  of  California.    Peb.  2.  1920. 
Rehearing  Denied  March  1,  1920i.) 

1.  Wills  •=»14  —  Oobpoution  held  not 

"CHABITABLB  OS  BEHKVOLENT  BOCIETT" 
WITHIir  BTATUXK  mSTBICTUSa  OBABXTABLE 
DETISBS. 

A  corporation  organized  in  1862  under  the 
provisions  of  act  of  April  22,  1S50,  p.  373,  snbc. 
8,  for  tbe  purpose  of  securing  to  its  members 
without  payment,  otherwise  than  of  dues,  medi- 
cal and  surgical  treatment,  which  established  a 
hospital  and  employed  physicians,  the  articles 
of  incorporation  providing  "that  the  object  of 
said  society  should  be  mutual  assistance  of  the 
members  tiiereof  in  case  of  sit&ness  tbere<tf.*' 
was  not  a  "charitable  or  benevcdent  society'* 
within  the  meaning  of  Civ,  Code,  1 1318,  provid- 
ing that  no  property  shall  be  bequeathed  or  de- 
vised to  such  ft  society  or  corporation  in  trust 
for  charitable  uses  except  the  same  be  done  by 
will  duly  executed  at  least  30  days  before  the 
decease  of  testator,  although  persona  not  mem- 
bers could  be  admitted  to  the  hospital  on  pay- 
ment of  such  sum  as  the  directors  should  exact, 
and  although  any  white  person  of  good  health 
could  he  admitted  into  the  society  on  payment 
of  dues. 

2.  Wills  €=s>14  —  Essential  featuhk  of 
"chakptable  use**  ib  that  xx  be  fob  pub- 
lic benefit. 

One  of  the  essential  features  of  a  "charita- 
ble use"  within  such  statute  is  that  It  shall  be 
for  the  public  benefit,  edther  for  the  entire  pub- 
lic or  fOr  aonw  partienilftr  elaaa  of  peracms  in- 
definite in  nomher  wlio  oonatitate  ft  part  of  the 
pnblia 

[Ed.  Note.— other  definiti<»is,  see  Words 
and  Phrases,  First  and  Seomd  Series,  Charita- 
ble Use.] 

3.  Wills  «=>14— No  rasscMPnoN  of  chabi- 

TABLE  NATUBE  OF  COBPOBATIOir  BT  BEABON 
or  CTATinS  UNDEB  WHICH  OBOAHIZED. 

The  language  of  St  ISBO^  p.  878,  |  175, 
providing  that  it  shall  be  lawful  for  all  "t^nrch- 
es,  congr^ations,  religious,  moral,  beneficial,  lit- 
erary or  sciraitific  associations  or  sodetics"  to 

become  incorporated,  does  not  Justify  a  con- 


As>For  otber  cases  see  same  topic  and  KEV-NUXBER  in  all  K«7-Numbered  Digests  nai  Indexes 
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dasion  that  all  corporations  organized  nnder 
sadi  act  are  ipso  (acto  charitable  w  benevolent 
associations  or  oorjiotatlma.  , 

4.  Wn,Id  «S>14— CHAKAOTEft  Of  CHASITABLE 
CORPORAITOK  DETBBlflNBD  BT  ABTICl^  AND 
BT-I.AW8  AND  CONDUCT  AND  NOT  BT  STAT- 

xiXB  undbb  wbich  obqanized. 
Even  though  St  1S50>  p;  373,  i  175.  be 
coDstmed  not  to  authorize  the  formatioii  of  any 
corporation  other  than  a  charitable  or  benevo- 
lent one,  it  does  not  necessarily  follow  that  a 
corporation  organized  under  sudi  statute  is  a 
ehatltaUe  or  benevolent  corporation,  nnoe  the 
diaracter  of  the  corporation,  ei^er  as  a  de 
facto  corporatlOTi  or  as  a  volnntaiy  aasociatlon, 
is  to  be  determined  by  the  terms  of  its  articles 
and  by-laws  and  its  eondoct  and  «4!tB  in  pursn- 
anoe  tttereo^ 

G.  WlUS  •SslS— MOTXTE  or  TEBTATOB  HOCA- 
TEBIAL  A8  10  WBETHXB  OB  NOT  A  OIFT  WAS 
TO  A  CHABITABI.X  OB  BXnXTOUCHT  BOdETT; 
"OBABITABLI*' ;  "BBHETOUBnT." 

Tha  fact  that  makes  a  begneet  void  under 
Cir.  Code,  |  1818.  iriwre  made  within  SO  days 
prior  to  deatii  of  testator,  la  that  it  is  made 
to  a  diaritable  or  benevolent  society  or  corpora- 
tion, or  to  any  p«w>n  or  persons  in  trust  for 
fibaritable  uses,  and  it  is  immaterial  that  a  be- 
quest is  made  by  the  testator  from  motives  of 
benevolence ;  there  being  no  essential  difference 
betvreen  the  words  "charitable"  and  "benevo- 
lent.*' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Hivaaes,  First  Mid  Second  Series  Benevo* 
Imt;  Second  Swles,  Charitable.] 

6.  CHABITIES  €»35— BBQDE8T  BELD  TO  GON- 
TEB  AN  ABSOLUTE  PBOPEBTT  AND  NOT  TO  CBE- 
ATE  A  TBU8T. 

A  bequest,  "I  give  and  bequeath  onto  the 
French  Hospital  of  the  City  of  Lob  Angeles 
tbe  sum  of  $6,000,"  made  the  money  the  abso- 
late  pn^ier^  of  sadi  hoqdtal  and  did  not  hn* 
poee  upon  it  any  trust. 

7.  COBPOBATIONS  ft5>43&-€0UI.D  ACCEPT  BE- 
QUEST IN  ABSENCE  OP  ELECTION  TO  OONTIN- 
VK  UNDEB  CODE. 

A  corporation  organized  under  St  1850,  p. 
373,  I  175,  which  authonsed  it  to  take  gifts  of 
real  or  personal  property,  may  still  accept  be- 
quests, where  it  has  not  elected  to  continue  un- 
der tbe  code,  under  Civ.  Code,  {f  287,  288, 1275. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
Coanty:  James  G.  Blves,  Judge. 

In  the  matter  <tf  Qie  estate  of  Victor  Dol, 
deceased.  From  an  order  directing  distribu- 
tion under  the  terms  of  tbe  will  of  money 
to  the  8oci6tfi  Fran^alse  de  Blenfalaance 
Mntnelle  de  lo^  Aisles,  Frank  P.  Flint  and 
others  appeal.  Affirmed. 

Donald  Barker  and  Flint  &  Jutten,  all  of 
Los  Angeles,  for  appellants. 

Carroll  E.  King,  Henry  T.  Gage,  and  W. 
I.  Foley,  all  of  Los  Angeles,  for  respond- 
ent 


SHAW,  J.  This  Is  an  appeal  by  tbe  ex- 
ecutors of  the  will  of  Victor  Dol,  deceased, 
and  by  the  residuary  legatees  ct  the  estate 
under  said  will,  from  an  order  distributing 
to  the  respondent  the  sum  of  $5,000  given  to 
said  re^HMident  by  the  terms  of  said  wilL 

The  will  of  the  decedent  was  executed  on 
February  14,  1911,  and  he  died  on  UAtcb 
18,  1911,  less  thaa  30  days  thereafter.  The 
contention  of  the  appellants  Is  that  the  re- 
spondent Is  a  (Writable  or  benevolent  so- 
ciety or  corporation,  and  consequently  that 
any  devise  to  such  a  corporation  made  with* 
in  30  days  prior  to  the  death  of  the  testator 
is  void  under  the  provisions  of  section  1313 
of  the  OMl  Code.  The  part  of  the'secttoo 
In  controversy  reads  as  tcAIows: 

**So  estate,  real  or  personal,  shall  be  bequeath- 
ed or  devised  to  any  diaritable  or  benevolent 
Bodety  or  corporation,  or  to  any  person  or  per- 
sons in  trust  for  charitable  uses,  except  the 
same  be  done  by  will  duly  executed  at  least 
thirty  days  before  the  decease  of  the  testator; 
*  *  *  and  all  dispositions  of  property  made 
contrary  hereto  Bball  be  void,  and  go  to  tbe  re- 
siduary l^tee  or  devisee,  next  of  kin,  or  heirs, 
according  to  law." 

The  defendant  was  organized  as  a  corpo- 
ratlim  In  1882,  under  the  iwoiialons  of  snb* 
chapter  8  of  the  tict  of  April  22,  18S0  (St 
1850,  p.  373),  entitled  "An  act  concerning 
coiporatimis.''  Its  artldes  <a  Incorporattoa 
contained  the  statement  "that  the  Objects 
of  said  sode^  Bboald  be  mutual  assistance 
to  tbe  monb^s  flwreof  In  case  of  slckDeas." 
The  by-laws  declared  that  the  society  waa 
"established  tar  the  (mly  purpoee  of  mutual 
assistance  In  case  of  sickness."  They  fnr^ 
ther  provided  that  all  persons  of  the  white 
race  of  good  health,  sound  mind,  and  good 
morals  could  be  admitted  as  members  of  the 
society;  that.  In  order  to  become  a  member 
of  the  society,  tbe  applicant  must  pay  an 
admission  fee  varying  from  $3  to  $20,  accord- 
ing to  age;  that  all  members  should  pay 
monthly  dues  varying  from  50  ceaiB  to  $3, 
according  to  age;  and  that  failure  to  pay 
dues  should  forfeit  the  rights  of  membership. 
Hie  society  established*  a  hospital  and  em- 
ployed physicians,  and  the  by-laws  In  effect 
provided  that  members  should  be  entitled  to 
admission  to  the  hospital  and  medical  treat- 
ment therein  on  depositing  one  week's  charg- 
es in  advance,  and  to  visits  by  tlie  society 
physician  at  their  homes.  Other  persons, 
not  members,  could  be  admitted  to  the  hos- 
pital on  payment  of  ancb  sum  as  the  directors 
should  exact 

It  will  be  observed  that  no  person  la  to 
receive  any  benefit  from  the  society  except 
members  thereof  and  such  others  as  should 
be  admitted  to  the  hospital  upon  the  pay^ 
ment  of  an  agreed  compensation. 

[1J  We  are  of  the  opinion  that  the  society 
is  not  ■  a  charitable  or  benev<HMit  sodety. 
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within  tb»  meanlDE  of  section  181S.  The 
propoeitlon  is  settled  by  the  decision  in 
Brown  T.  La  Soci6t€  Francalse  de  Blen- 
falsance  Mntaello  of  San  Frandsco,  138  CaL 
476,  71  Paa  S16.  That  was  an  action  against 
the  defendant  society  to  recover  damages 
for  alleged  nnAlUful  condnct  of  the  de- 
fendanfa  surgeon  In  setting  the  {dalntlfTs 
broken  1^.  In  determining  the  liability 
of  the  def^idant  it  became  necessary  to 
determine  whether  or  not  It  was  a  charita- 
ble society  or  corporation.  An  examination 
of  the  copy  of  the  by-laws  of  that  society 
contained  in  the  record  of  that  case  shows 
that  in  all  essential  particulara  they  were 
the  same  as  those  of  the  respondent  here. 
That  society  was  Incorporated  In  1864,  under 
the  same  law.  The  by-laws  of  Om  respondmt 
here  appear  to  have  been  snbstandoUy  copied 
from  ttioBe  of  the  San  HmndscD  society  and 
tbey  are  certainly  no  more  favorable  to  the 
theory  that  it  is  a  charitable  corporation 
than  the  other.  In  the  Brown  Case  t2ie  court 
said  tliat  from  the  by-laws  it  appeared 
that— 

"  ^e  sodaty  Is  estabUslked  on  tiw  basis  of 
mntniditr  lor  the  treatment  of  sick  members,' 
or,  as  mora  specifically  provided,  for  the  imr- 
poae  of  securing  to  its  membos  (wlthont  pay- 
ment otherwise  than  of  dues)  medical  and  sur- 
gical treatm^t,  Including  the  serrioes  of  its 
physicians,  surgeons,  apothecaries,  dentists, 
nurses,  etc.,  and  also  medicines.  Nor  do  we  find 
in  it  any  provision  tor  assistance  to  others,  ex- 
cept to  paying  patlHits,  or  tiA  pnsons  not 
memben,  admitted  to  trsotmoit  fqir  agreed  com- 
pensatUm.  It  Is  therefore  merely  an  asBoda- 
tion  fw  mutnal  profit  or  benefit,  similar  la  its 
essential  natun  to  other  societies  formed  for 
such  purposes.** 

Referring  to         original  by-laws,  ttie 

court  said: 

"These,  Indeed,  permit,  and  even  contemplate, 
the  exercise  of  charity  as  one  of  the  aims  of  the 
sodety,  but  there  Is  nothing  in  them  requiring 
the  application  of  the  funds  of  the  sode^  to 
sudi  purposes  (Donndly  t.  Bosboa  OUholie 
Oametery,  146  Mass.  108,  167  [16  K  B.  606]); 
nor  can  the  funds  contributed  by  the  memben 
be  regarded  otherwise  than  as,  benefidaUy,  thdr 
own  prc^erty  (Ooe  v.  Washington  Mills,  14i9 
Mass.  547,  648  [21  N.  a  866])." 

The  same  principle  Is  stated  in  Gorman 
r.  Russell,  14  Gal.  681.  Beferring  to  an 
organlzatlcm  known  as  the  "Riggers  and 
Stevedores  Union  Association  of  San  Fran- 
cisco," whldi  was  unincorporated,  the  court 
said  that  It  was  "a  volnntary  association 
formed  for  the  benefit  of  the  memben  at  it," 
and  further  that— 

"A  number  of  the  members  of  a  particular 
avocation  meet  for  mutual  benefit  and  protec- 
tion, and  prescribe  roles  for  the  government  of 
the  Bocie^  thus  organized.  They  agree  that 
each  shall  ctmtribute  a  certain  fixed  som  to  the 
common  treasury,  and  that  the  sum  shall  be  ap- 
plied, in  a  certain  event,  as  in  sickness,  etc, 
to  the  relief  of  the  necessities  or  wants  of  tim 


individosl  members  or  of  thdr  families.  This 
is  not  a  diarity  any  more  than  an  assurance 
aodety  against  fire,  or  npcm  life,  is  a  diarity. 
It  is  wmidy  a  fair  and  redprocal  conttoct 
among  the  members  to  pay  certain  amounts,  in 
certain  oontingoides,  to  esch  other,  out  oi  a 
common  fund." 

nie  fact  that  tlie  society  there  involved 
was  unincorporated  makes  no  essential  dif- 
ference; The  membera  of  the  corporation 
here  involved  are  Interested  therein  sub- 
stantially in  the  same  way  as  the  members 
of  a  voluntary  association  or  partnership 
formed  for  the  same  object  are  Interested. 
No  sound  distinction  exists  on  this  ground. 
In  each  case  the  arrangement  partakes  of 
the  nature  of  a  contract  whra^y,  for  the 
dues  and  fees  agreed  upon  and  paid,  the 
members  receive  the  medical  treatment  to  be 
given  by  the  assodatlMi  at  the  expense  of 
the  common  fund  thus  accumulated.  Bndi 
a  8odet7,  whether  incorporated  or  not.  Is 
not  doing  diailtable  work,  hut  is  morely 
rendering  the  consideration  agreed  upon  in 
the  contract  between  it  and  Its  members. 

[2]  There  Is  another  reason  whldi  to^iOB 
the  condnslTO  ttiat  Oie  res^ondeDt  Is  a  char- 
itable society  or  corporation,  even  If  its  funds 
come  not  sol^y  from  diarges  against  Its 
members  and  patrons.  One  of  the  essential 
features  of  a  charitable  use  la  that  It  shall 
be  for  the  public  b«ieflt,  either  for  the  entire 
puUie  or  for  srane  particular  dasa  of  per- 
sons, Indefinite  In  number,  who  constitute 
a  part  of  the  public.  The  perscms  to  be  bene- 
fited must  consist  of  "the  general  public  or 
some  dass  of  the  general  public  indefinite 
as  to  names  and  numbers."  Estate  of  Cole- 
man. 167  CaL  214.  188  Pac  993,  Ann.  Cos. 
1915G,  682;  Estate  of  Lomon,  1S2  CaL  827. 
92  Pac.  870,  125  Am.  St  Rep.  68.  14  Ann. 
Cas.  1024.  In  Estate  of  Cogswell,  113  Cal. 
166,  46  Pac  270,  86  L.  B.  A.  266,  referring 
to  the  daim  that  a  trust  for  the  benefit  of 
the  boys  and  glris  of  California  was  void 
for  uncertainty  because  the  particular  boys 
and  girls  were  not  capable  of  deslgnatltni, 
the  court  said: 

"It  should  searcdy  be  necessary  to  obsure 
that,  when  the  dass  has  been  designated,  this 
very  vagueness  and  uncertainty,  and  indeflnite- 
ness  as  to  Individuals  and  numbers,  is  a  neces- 
sary and  essential  dement  to  the  creati<m  of  a 
valid  charitable  trust." 

The  court  quoted  the  following  from  Bus- 
sdl  V.  Allen,  107  U.  S.  167.  2  Sup.  Ct  330, 
27  li.  Ed.  397,  regarding  the  essentials  of 
diaritable  trusts: 

"They  may,  and  indeed  must,  be  for  ^e  ben- 
efit of  an  indefinite  number  of  persons;  for, 
if  all  the  benefidaries  are  personally  designated, 
the  trust  lacks  the  essential  element  of  indefi- 
niteness,  whidi  is  one  characteristic  of  a  legal 
charity." 

In  Estate  of  Sutn^  165  OaL  786,  102  Pac. 
920,  the  opinion  quotes  the  full  definition  of 
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ft  diarltv  given  In  ;a<^ii  t.  Phlll4»i,  96 
MasB.  a4  Allen)  806.  Ite  deflnldon  begins 
via  Uw  statement  fliat— 

"A  diBilty,  in  the  l^al  aoue,  may  be  more 
fally  d^«d  as  a  gift  to  be  applied,  consist- 
ently Titta  extetinc  laws,  for  the  bameflt  of  an 
indcflnite  nnnber  of  persons." 

Wltb  regard  to  the  full  definition  then 
given,  thla  court  said  tha^— 

It  "must  be  read  with  tiie  opening  phrase  con- 
stantly in  mind  that  the  benefit  is  for  'an  in- 
definite number  of  persons,'  and  not  for  aity 
particular  pwson  or  persons,  and  It  must  be 
fbr  sU  penraiB  falling  within  a  described  clai^ 
indefinite  in  nnmber." 

Then  Is  no  force  in  the  argament  of  the 
appellants  that  the  persixis  who  are  entitled 
to  treatment  tn  the  hospital  ol  the  respond- 
ent society  are  Indefinite  In  nnmber  becaose 
the  number  of  m^bers  varies  from  time  to 
time,  or  because  all  white  persMis  are  eligible 
for  membersh^.  Under  its  articles  and  by- 
laws, no  one  Is  entitled  to  Qm  benefits  who 
does  not  make  an  application,  pay  the  initi- 
ation fee,  become  admitted  -  as  a  monber 
and  ttiereby  become  a  party  to  the  common 
contract,  ezoept  those  who,  not  being  mem- 
bera,  are  treated  for  an  agreed  compensation 
as  In  any  other  hoepitaL  [*]  Maay  other 
cases  may  be  dted  which  sn^wrt  the  fore- 
going propoBltl<ms.  As  to  corpcwatlODS  for 
the  benefit  of  members,  see  Tonng  Hen's, 
etc.  Soa  r.  FaU  River,  100  Uaas.  409,  80 
N.  B.  67;  Bolton  T.  Bolton,  73  Me.  308; 
Bnrke  t.  Roper.  79  Ala.  142;  State  Oonndl, 
etc.,  T.  Board.  198  HL  441,  64  N.  B.  1104; 
Newport  r.  Masonic  Temple  Ass'n,  108  1^. 
339.  66  S.  W.  406.  49  U  R.  A  252;  St  Olem- 
ent  V.  L'Znstltnt  Jacques  Cartio:.  05  Me. 
493.  50  At!.  876;  Franta  T.  Bohemian,  etc.. 
Union.  164  Mo.  311,  63  8.  W.  1100,  64  L. 
R.  A.  723,  86  Am.  St  Rep.  611;  Susmann 
T.  T.  M.  a  A^  101  Wash.  493.  172  Pac.  554; 
Homing  Star  Lodge  t.  Hayslip.  23  Ohio  St 
146;  U  Cor.  Jar.  306.  As  to  the  necessity 
titiat  the  beneficiaries  be  indefinite  in  num- 
ber, see  Fay  v.  Howe,  136  Cal.  601,  60  Pae. 
423;  Estate  of  Upham.  127  Cal.  95.  69  Pae. 
315 ;  Spence  v.  Wldney.  46  Paa  466 ;  Estate 
of  Hinckley,  68  CaL  488;  11  Cor.  Jur.  340. 

[9, 4]  Appellants  ccmtend  that  the  char^ 
acter  of  the  corporatloa  is  ocMUdnilTely  de- 
termined by  the  fact  Oiat  it  was  organised 
under  snbdiapter  8  of  the  act  of  1860,  which, 
as  they  claim,  provides  for  the  incorp<»ntlon 
of  charitable  associations  only.  The  first 
section  of  the  chapter  (section  176,  Stats.  1850, 
87^  provides  that  it  shall  be  lawful  for  all 
"dinrches,  oongregations,  rellgtons,  moral, 
beneficial,  literary  or  scientlflc  associations 
OF  societies,"  to  become  incorporated  under 
Oie  provisions  of  the  act  We  do  not  think 
this  language  jnstlfles  the  condvsion  that 
all  eorporatlotta  o^nlied  under  the  act  are. 


•SenteocA  itrlektB  out  at  tUs  piMC  tqr  ordv  datsd 
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ipso  facto,  dkarltatde  or  bene^«it  assoda- 
tltms  or  corporations.  OorporationB  of  the 
character  named  may  be  either  <diaritable 
or  not,  according  to  the  powers  they  have 
under  the  provlsi<ms  of  their  artldes  and 
by-laws;  and  their  purposes  as  therein  sped- 
fled.  On  that  subject  the  statute  is  slloit 
In  Stewart  t.  California,  etc,  Ass'n,  178 
Pac  47,  the  coort  saM  on  fhls  subject  that— 

'^e  dedaratimi  in  the  articles  altme  are 
insnffidait  to  establish  the  character  of  the  St 
Helena  Hospital  as  a  public  diarity,  and  Uu 
evidence  of  the  manner  [in  which]  It  vss  eoa- 
dncted  shows  that  it  was  not" 

And  again: 

"The  character  of  the  Institatlmi  ia  to  be  de- 
termined, not  alone  the  powers  of  the  cor- 
poration as  defined  in  its  charter  but  also  by 
the  manner  of  conducting  the  hospital." 

See,  also,  Bolton  v.  Bolton,  supra. 

If  It  should  be  objected  that  the  statute 
does  nbt  authorize  the  formation -of  sndi  a 
corporation  as  the  respondoit,  the  answer 
Is  that  Its  diaraeter,  dOier  as  a  de  facto 
corporation,  or  as  a  volontary  assodation,  Is 
nev^hdesB  to  be  determined  by  the  tenns 
of  its  artides  and  by-laws  and  its  coi^uet 
and  acts  In  pursuance  (herein,  and  that  they 
show  tbat  It  is  not  a  charitable  or  benevo- 
lent OTganlMtlon. 

There  is  no  force  In  the  argument  that 
nelthw  the  arUdes  of  Incorporation  nor  the 
by-laws  appear  to  ctmtonidate  ttie  making 
of  profits  by  the  hospital  or  the  payment 
dividends  to  the  members.  Whether  intend- 
ed to  produce  profits  or  not,  it  is  dear  that 
the  property  was  to  be  used  for  the  benefit 
Qf  members  only  and  not  for  diarlty.  In 
Brown  V.  tia,  SoiMM,  etc,  supra*  on  point 
the  court  said: 

"Nor  can  the  foods  contributed  by  the  mem- 
bers be  regarded  otherwise  than  as,  beneficially, 
thdr  own  propoty." 

If  the  Bode^  should  at  any  time  dlssdve, 
there  conld  be  no  donbt  Uiat  the  trustees 
would  hold  its  fiinds,  pn^rty,  and  assets 
as  propwty  belonging  to  the  members  Indl- 
vidnally.  nils  question  Is  ftilly  discussed 
snd  BO  decided  In  Coe  Washington  BIUls, 
supra,  dted  in  the  Brown  Case  in  support 
of  the  last-quoted  statement 

IS]  AppellantB  contend  that  there  Is  some 
essential  difference  between  the  words  "char- 
itable" and  *n)enevolait"  as  used  In  section 
1318.  We  ihink  there  is  no  Justification  for 
any  dtstlnctiai  as  api^M  to  the  present 
case  Estate  of  Hinckley,  68  Cal.  611 ;  Snter 
V.  Billiard,  182  Mass.  412,  42  Am.  Rep.  444; 
Bangor  v.  Masonic  Lodg^  73  Me.  434, 40  Am. 
Rep.  S69.  The  facts  already  stated  show 
that  the  BOdety  was  not  fbrmed  tac  purposes 
properly  definable  as  bmevdent,  but  wholly 
to  acoompllsfa  Oie  plan  embraced  In  the  con- 
tract betweoi  it  and  Its  m^bws,  a  contract 
based  on  a  valuable  oonsldwatlai  whidi  the 
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law  deems  adequate.  The  aK)ellaiits  seem 
to  baae  tb^r  arsument  od  tbla  point  in  part 
on  the  Idea  that  the  bequest  of  Dol  to  the 
res^ndent  was  made  from  motives  of  benev- 
olence. This  may  readily  be  conceded,  but 
section  1313  does  not  declare  that  such  be- 
quests are  rold.  The  fact  that  makes  the 
bequest  void  Is  that  It  is  made  to  a  chari- 
table or  benevolent  sodety  or  oorporati<»i, 
or  to  any  person  or  persons  In  trust  for 
charitable  uses  within  30  dayn  before  the 
death  of  the  testator.  The  purpose  In  mind 
ot  the  testator  and  bis  motive  are  alike  Im- 
material. 

[S]  The  bequest  under  consideration  here 
does  not  by  Its  terms  create  any  trust  what- 
ever. It  reads  as  follows: 

"Fourth.  I  (ive  anA  bequeath  nnto  the  Fr«ich 
Hospital  of  the  City  of  Los  Angeles,  the  sum  of 
five  thousand  dollars." 

It  is  admitted  that  by  the  term  "French 
Hospital"  the  testator  Intended  to  designate 
the  respondent..  The  legal  effect  of  the  be- 
quest Is  to  make  the  money  the  absolute 
property  of  the  respondent,  and  the  language 
does  not  imp<^  upon  it  any  trust 

[7]  There  ils  a  suggestion  in  the  briefs 
which  indicates  that  there  was  some  question 
concerning  the  capacity  of  the  respondent 
corporation  to  take  a  bequest  by  will.  Sec- 
tion 1275  of  the  Ca.vil  Code  provides  that  cor- 
porations not  formed  for  hospital  purposes 
or  certain  other  specified  purposes  cannot 
take  under  a  will,  unless  expressly  author- 
ized by  statute.  Section  288  provides  tha.t 
the  laws  under  which  corporations  existing 
at  the  time  the  Code  took  effect  were  formed 
are  applicable  to  all  such  corporations  which 
do  not  elect  to  continue  their  existence  undef 
the  Code  provisions  as  provided  in  section 
287.  As  we  have  seen,  the  statute  under 
which  the  respondent  corporation  was  formed 
authorized  it  to  take  gifts  of  real  or  person- 
al property.  As  the  corporation  has  not 
elected  to  continue  under  the  Code,  this  pro- 
vision still  remains  in  force  with  respect  to 
this  corporation.  It  follows  that  it  has  power 
to  accept  the  gift  in  controversy,  although 
by  section  288  the  act  of  1850  and  Its  amend- 
ments were  repealed  except  as  to  corpora- 
tions similarly  situated  to  the  respondoit 

The  order  is  affirmed. 

We  concDx:   LAWIX)R,  J.;   OLNET,  J. 


FOTO  V.  BUSSELL  et  aL    (Civ.  8159.) 

(District  Court  of  Appeal,  First  District,  Di- 
vidoa  1,  California.   Dec.  24,  1&19.) 

Gu^iautt  «s=>60^  —  Tujtbfxb  or  pixdoed 

STOCK   ON    BOOKS  Or  COBPOBATIOH    HOT  A 
"CONVEBUOH"  BELfAaiNO  OOABANTOB. 
Where  certain  corporate  aiock  bad  been 
pledged  as  security  for  the  payment  of  a  note, 


that  the  pledgee  and  owner  of  the  note  procur- 
ed such  stock  to  be  transferred  to  him  upon  the 
books  of  the  company  and  had  a  new  certifi- 
CBt«  issued  In  his  name  and  voted  the  stock  at 
a  stockholders'  meeting,  bat  did  not  destroy 
the  stock  or  appropriate  it  to  a  third  party, 
and  did  not  sell  it  until  after  maturity  of  the 
debt,'  such  actions  did  not  constitate  a  conver- 
sion of  the  Bto<A  within  Civ.  Code,  |  2819;  so 
as  to  exonerate  dtfendant  as  guarantor  on  tibe 
note. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 

slOD.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Philip  Foto  against  3.  O.  Mc- 
Lemore  and  Ellzabettt  V.  Bnasdl  on  a  note. 
Judgment  by  default  against  defendant  Mc- 
Lemore,  and,  after  trial,  against  defendant 
Bussell,  and  the  last-named  defMidant  ap- 
peals. Affirmed. 

Muhleman  &  Cmmp,  of  Los  Angeles,  for 
appeflant 

Stephen  Monteleon,  of  Los  Angeles,  for  re- 
spondoit 

KERRIGAN,  J.  This  action  was  brought 
by  Philip  Foto,  the  indorsee  of  a  promissory 
note,  against  J.  C  McLemore,  the  maker,  and 
Elizabeth  V.  Bussell,  accommodation  guaran- 
tor thereof,  to  recover  the  principal  sum  of 
^,000  and  interest  Defendant  McLemore 
suffered' a  Judgmrat  by  default  to  be  entered 
against  him.  SubsequenUy  certain  stock  of 
a  California  corporation,  given  as  oollateral 
security  for  the  payment  of  the  note,  was« 
pursuant  to  the  terms  of  the  agre«nent  pledg- 
ing the  stock,  sold,  and  the  sum  of  $500,  the 
price  realized  at  said  sale,  was  credited  upon 
the  note.  After  trial  judgment  was  entered 
against  defendant  Bussell  for  approximately 
$4,500,  and  she  now  appeals,  from  the  judg- 
ment 

In  support  of  her  appeal  the  appellant  coa- 
tends  that  there  was  a  conversion  of  the 
stock,  and  that  therefore,  under  the  provi- 
sions of  section  2SLQ  of  the  Civil  Code,  she  as 
guarantor  was  exonerated.  The  section  re- 
ferred to  reads: 

"A  goarantor  is  exonerated,  except  bo  &r 
as  be  may  be  indemnified  by  the  principal,  if 
by  any  act  of  the  creditor,  without  the  consent 
of  tfae  guarantor,  the  original  obligation  of  the 
principal  is  altered  in  any  respect,  or  the  rem- 
edies or  rights  of  the  creditor  against  the  prin- 
cipal, in  respect  thereto,  in  any  way  impaired 
or  suspended." 

It  Is  true  that  the  evidence  shows  that, 
after  the  plalntifiC  i)ecame  the  owner  and 
holder  of  the  note  and  the  pledgee  of  the 
sto(dc,  be,  at  the  suggestion  of  the  secretary 
of  the  corporation  that  the  stock  should  be 
transferred  to  him  upon  the  books  of  the  com- 
pany, delivered  the  certificate  to  the  secretary 
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for  the  purpcMe,  ttna  on  tbe  nme  day  It  wu 
canceled  and  a  new  me  lasned  in  die  name  of 
tbe  idalntUt.  The  erldence  also  shows  that 
Mi^e  occaMw  the  plaintUT  voted  tiie  sto^ 
at  a  BtocUMldera*  meeting.  But.  m.  flie  other 
band,  it  appeara  that  the  stock  was  not  ap- 
propriated to  a  third  party,  nor  destroyed, 
nor  its  nature  altered  In  any  respect ;  that  un- 
til after  the  sale  of  the  stock  under  the  agree- 
ment of  pledge  plaintUC  fully  understood  and 
recognised  that  he  was  merely  a  irfedgee  of 
the  stotii,  and  no  act  of  his  was  calculated 
to  change  that  relatlinship.  Indeed,  when 
the  note  remained  unpaid  after  maturity,  he 
caused  it  to  be  sold  according  to  the  terms 
of  the  said  agreement,  and  credited  the  note 
with  the  amount  of  the  proceeds  of  the  sale. 

The  coort  fonxkl  that  the  plaintiff  did  not 
unlawfully  or  otherwise  convert  or  appro- 
priate or  dispose  of  said  stock  to  his  own 
use;  that  he  did  not  alter  or  cadse  to  be  al- 
tered the  original  obligation'  of  the  principal, 
or  impair  or  suspend  the  remedies  or  rights 
of  plalntlCC  against  the  principal  In  respect 
to  the  said  promissory  note  and  the  security 
pledsed  therewith,  by  converting,  appn^riat- 
ins,  or  disposing  of  the  same  to  his  own  use, 
or  by  exercising  acts  of  coutn^  or  ownership 
over  the  pledged  security;  that  said  certif- 
icate for  said  stock  was  canceled  on  the  books 
of  the  company  and  a  new  certificate  issued 
to  plalnticr  In  lieu  thereof  in  the  name  of 
Philip  Foto,  bnt  that  said  transfer  was  made 
merdy  to  protect  the  rights  of  said  plaintiff 
as  the  pledgee  of  said  shares  of  stock;  that 
said  plaintiff  did  vote  and  cause  to  be  voted 
said  stock  at  the  annual  meeting  of  the  stock- 
holders of  the  said  C(»pwation  lield  in  Feb- 
ruary. 1916.  not  as  his  own  stocl^  but  as  the 
ided^e  thereof. 

The  evidence  sustains  the  findings. 

Judgment  affirmed. 

We  concur:  WASTE.  P.  J. ;  WOOD,  Judge 
pro  too. 


GHIO  V.  CUNE.    (Civ.  3137.) 

(District  Court  ot  Appeal,  First  District.  Di- 
visioo  2.  California.   Dec.  24,  1919.) 

1.  EsiorPEL  «»S3 (2)— Statement  as  to  own- 

EBSUIF  OF  ATTACUSD  BOAT  BT  ANOTHSB  NOT 

ESTOPFINO  TBUB  OWHBB. 
Where  statements  by  the  owner  of  a  boat 
that  his  father  was  the  actual  owner,  made  to 
assignors  of  a  creditor  of  the  father  which  at- 
tached the  boat,  were  not  made  to  induce  the 
attaching  creditor  to  levy,  and  did  not  attain 
their  object  of  obtaining  credit  for  the  father, 
while  tin  attaching  creditor  made  no  other  in- 
quiry or  effort  to  determine  the  matter  of  own- 
ership, tiaving  means  of  knowledge,  the  owner 
of  the  boat  was  not  estopped  from  claiming  it 
as  against  the  attachment  and  the  sherilf. 


2.  RapLEvnr  «aB70— BRra-Az.  rALtn  VKAsnac 

or  nAMAOES, 

In  replevin  for  a  boat  or  other  diattd,  rent- 
al value  is  the  measure  of  damages  for  deton- 
tion,  in  the  absence  of  any  other  sliowlng. 

Appeal  from  Superior  Court,  Im  Angeles 
County ;  Curtis  D.  WUbur,  Judge. 

Action  by  Dario  L.  Ghlo  against  John  0. 
Clloe.  From  Judgment  for  plaintiff,  defend- 
ant ai^enls.  Affirmed. 

Wm.  Tomsky,  of  San  EYandsco.  for  nppel* 
lant. 

C.  W.  Pendleton  and  Garter  &  Tordtila,  all 
of  Los  Angeles,  for  respondent. 

NOUBSB,  J.  This  is  an  appeal  from  a 
Judgment  against  the  defendant,  the  sheriff 
of  Los  Angeles  county,  in  an  action  of  claim 
and  delivery  for  the  recovery  of  a  fishing  boat 
and  equipment,  held  by  the  sheriff  under  a 
writ  of  attachment. 

The  facts  are  that  the  boat,  which  was 
built  and  equipped  at  Sausallto,  was  sailed 
to  San  Pedro  harbor  by  the  father  of  plain- 
tiff, where  It  was  used  for  fishing  purposes, 
partly  by'  the  father,  but  chiefly  by  the  plain- 
tlfr.  The  fathw  was  Indebted  to  three  dlfferw 
&xt  persons  who  each  assigned  tb^  claims 
to  Bauer's  Law  &  Collection  Company,  a  cor- 
poratlcm,  for  collection.  This  company  com- 
menced three  separate  actions  in  the  superior 
court  of  Los  Angeles  county  against  both  fa- 
ther and  son.  Three  s^rate  write  of  attach- 
mmt  were  issued,  and  the  sheriff,  acting  un- 
der the  instructions  of  the  company,  attached 
and  took  Into  his  possesion  the  boat  with  its 
equ^unent.  A  third  party  <Aalm  was  filed  by 
the  son,  who,  some  eU;ht  months  thereafter, 
commenced  this  action.  In  the  attachment 
suite  referred  to,  Judgment  wait  against  the 
tether,  but  the  sw  obtained  a  Judgment  of 
nonsuit  in  his  favor  in  each  case.  In  this 
proceeding  Judgment  was  rendered  in  favor 
of  idalntlff  for  the  return,  of  the  property  at- 
tached or  Its  value,  which  was  fixed  at  f2,000, 
and  tOT  damages  for  the  detention  and  deteri- 
oration, fixed  at  $884.  It  was  found  that  all 
the  property  had  been  delivered  to  the  plain- 
tiff Immediately  after  the  action  was  com- 
menced exc^t  one  dragnet,  the  value  of 
which  was  found  to  be  ¥90,  and  Judgment  was 
given  for  this  amount  in  addition  to  the  92,- 
000  found  to  be  the  total  value  of  all  of  the 
property  taken. 

By  way  of  defense  the  sheriff  relied  upon 
the  estoppel  of  plaintiff  to  claim  the  proper- 
ty and  damages  arislog  out  of  his  statements, 
made  to  the  assignors  of  the  attaching  credi- 
tor, that  the  father  was  the  actuul  owoer  of 
the  boat.  The  trial  couat  found  that  these 
statements  had  been  made  for  the  purpose  of 
obtaiulug  credit  and  extension  of  tUne  upon 
the  indebtedness  of  the  father,  but  that  nei- 
ther such  credit  nor  e-xteuslou  of  time  was  ob- 
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talned  by  reason  ol  tbe  itatonents.  It  also 
found  that  tbey  bad  been  communicated  to 
the  attaching  creditor,  that  It  relied  upon 
them  when  the  Instructions  were  glrea  to  the 
^eriff  to  levy  tbe  attachmaits,  but  that  sncb 
statements  were  not  made  by  plaintitt  with 
the  Intention  Of  inducing  tbe  defendant  or  the 
attaching  creditor  to  levy  the  attachments  on 
the  property. 

On  this  appeal  appellant  assigns  as  error 
the  conclusion  of  the .  trial  court  that  the 
plaintiff  was  not  estopped  to  daim  ownership 
of  tbe  property  or  damages  tot  its  detention 
by  reason  of  these  misstatements.  Two  ded- 
slons  of  the  Supr^e  Court  of  this  state  are 
dted  by  appellant  In  support  ot  bis  position 
upon  the  defense  of  estoppeL  The  first,  Mltcb- 
eU  T.  Beed,  9  Cal.  204,  70  Am.  Dec  647,  was 
an  action  against  a  constable  for  the  loss  of  a 
stock  of  liquors  sold  by  him  under  a  writ  of 
attadiment.  Tbe  plaintiff  Mitchell  was  a 
merchant  engaged  In  tbe  sale  of  groceries  and 
llanors.  He  was  also  a  S<hi  of  Temperance, 
and  for  that  reason  had  repeatedly  denied 
that  he  dealt  in  liquors,  stating  that  the  stock 
In  bis  store  was  the  property  of  his  clerk,  who 
sold  them  on  his  own  account.  These  decla- 
rati(XL9  coming  to  the  attention  of  a  creditor 
of  the  clerk,  he  sued  out  an  attachment  and 
bad  the  llqaors  attached  and  sold  as  theprop" 
erty  of  the  derk.  Blitdiell  obtained  Judg- 
ment against  the  constable  in  t^ie  court  below, 
which  was  reversed  by  the  Supreme  Court 
upon  the  ground  that  tbe  lnt«Ltl<m  with 
which  the  declaraticn  was  made  was  not  ma- 
terial, but  that.  If  the  dedarations  had  been 
acted  upon  by  another  to  his  detriment,  tbe 
party  guilty  of  the  misrepresentation  was 
thereafter  estopped  to  unsay  what  be  bad  be- 
fore said.  Though  this  case  has  not  been  di- 
rectly reversed  or  modified  by  tbe  Suprone 
Court,  there  can  be  no  doubt  tliat  it  Is  con- 
trary to  the  great  w^gbt  of  authwity  upon 
the  doctrine  of  estoppel.  Subdivision  8,  f 
1962,  of  the  Code  of  Civil  Procedure,  In  enu- 
merating the  presumptions  whldi  are  deemed 
cwiclnslve,  provides: 

"Whenever  a  party  has,  by  his  own  declara- 
tion, act,  or  omission,  intentionally  and  delib- 
erately led  another  to  believe  a  particular  thing 
true,  and  to  act  upon  such  belief,  he  cannot^  in 
any  litigation  arising  out  of  sodi  declaration, 
act,  or  omission,  be  permitted  to  falsify  it." 

Though  tills  was  not  Intended  to  be  a  state- 
ment of  tbe  doctrine  of  estcntpel.  It  does  in 
many  reeiQects  follow  the  role  which  la  sup- 
ported by  the  great  weight  of  author!^  as  to 
the  elements  of  that  defense. 

Urns,  In  Bamhart  v.  Pulkertb.  90  Cat.  157, 
27  Fac.  71,  an  action  for  replevin  and  dam- 
ages for  an  unlawful  attachment  brought  on 
behalf  of  the  tme  owner  of  tbe  property,  the 
Supreme  Court  held  that  the  plaintiff  was  es- 
t(«)ped  from  dalmlng  the  property  because 
of  bis  misrepresentations  as  to  ownership, 
made  to  ttie  sheriff  Immediately  prior  to  the 
levy  of  the  attadmioit  In  that  case  It  ap- 


peared that  the  plaintiff,  knowing  that  an  ac- 
tion had  been  instituted  and  that  the  sheriff 
was  about  to  levy  an  attadmient  upon  the 
property,  stated  that  the'pn^r^  belonged 
to  the  defmdant  in  the  attadmient  snlt  and 
that  lie,  the  plaintiff,  held  a  diattd  mortgage 
on  it  Acting  upon  these  r^resentations,  and 
without  further  Inquiry,  tbe  sheriff  levied  the 
attachmat  Thus,  1^  his  own  declare  tlon, 
the  plaintiff  "Intentionally  and  d^berately 
led  another  to  believe  a  particular  thing  true, 
and  to  act  iqKm  aucb  b^f;"  and  the  case 
came  dearly  within  the  prorlsSoiia  of  wctloa 
1962. 

The  elements  present  In  tbe  Bamhart  Case 
are  not  found  here.  Tbe  mlar^rawntatlKxis 
as  to  ownership  were  made  by  req^ondent  for 
tbe  purpose  of  obtaining  credit  and  extensloii 
of  time  upon  tbe  indebtedness  of  bis  father. 
The  court  found  that  neither  the  credit  nor 
extension  of  time  were  obtained  by  reason  of 
the  misrepreaentatioiu  alcne.  Bespondent 
had  no  knowledge  of  a  contemplated  suit 
against  his  father  of  an  attachment  against 
tbe  property.  These  suits  were  all  Instituted 
long  after  the  false  representations  were 
made.  Thus,  though  the  representationa  were 
fiilsdy  made  for  tbe  purpose  of  working  a 
fraud,  tbe  object  was  not  obtained;  and, 
thot^h  the  attadiing  creditor  reUed  up<» 
these  mlsrepresentatkms  when  it  Instructed 
the  sheriff  to  attach  the  prt^erty,  it  did  so 
at  its  i>erll,  because  it  was  at  all  times  able 
to  make  Inquiry  as  to  the  fact  of  ownership 
and  to  ascertain  the  truth  of  the  statements, 
but  It  made  no  effort  to  do  so.  In  the  Bam- 
hart Case  the  sheriff  himself  was  at  the  time 
making  lnvestigati<m  as  to  the  ownership  of 
the  {HToperty  and  was  Justified  in  rdying  up- 
on  the  statements  then  made  to  him  by  Bam- 
hart with  the  knowledge  that  on  the  basis  of 
such  statements  the  pn^erty  would  be  im- 
mediately attached.  In  the  Mitchell  Case  the 
misstatements  had  been  frequently  made, 
were  intended  to  be  general,  and  thus  became 
matters  of  common  knowledge. 

[1]  The  trial  court  having  found  that  the 
objects  for  which  the  false  r^resentatlons 
were  made  were  not  obtained,  and  that  they 
were  not  made  for  the  purpose  of  Inducing 
tbe  attaching  creditor  to  levy  tbe  attachment, 
and  that  the  attadiing  creditor  made  no  oth- 
er inquiry  or  effort  to  determine  the  matter 
of  ownership,  having  the  means  of  knowledge 
thereof,  Its  ccHiduslim  that  respondent  was 
not  estopped  tram  claiming  the  pr<^>erty  cor- 
rectly followed. 

[Z]  As  to  the  matter  of  damages  for  the 
wrongful  detention,  the  testimony  .was  con- 
fined to  tbe  rental  value  of  the  property. 
Though  the  respondent  testified  that  he  knew 
nothing  about  the  rental  value  "because  all 
of  the  boats  go  on  shares,"  there  was  some 
testimony  which  tended  to  support  the  finding 
of  tiie  court  that  the  rental  value  of  the  prop- 
erty taken  was  $90  a  month.  The  defendant 
offered  no  evidence  on  this  branch  of  tbe  caa& 
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"Hentftl  value**  1«  the  mearan  of  damages  tn 
replevin  in  the  ahwaoe  of  any  other  ahowlng. 
To(^er  V.  Hagerty,  U4  Pac;  908. 
The  Jndgmait  la  affirmed. 


We  ooncnr: 
TAIN»  J. 


L&MQDON.  P.  J.t  BBET- 


SOUTHERN  TRUST  A  COMMERCE  BANK 
T.  SAN  DIEGO  8ATIN0S  BANK, 
(ar.  31j6&) 

(District  CoQrt  of  Appeal,  First  District,  Divl- 
Bion  1.  OaUfornia.  Dec.  27,  1919.  Heariuf 
Denied  by  SqporaDo  Court  Feb.  25^  1920.) 

GUABDIAN  AXO  WABD  ^5>ie--<3DABDIAH  lUT 
ACT  AS  SUCH  APTSB  AFPBOVAIi  Or  BOND  BDT 

BErosB  iseuAivcK  or  letiebs. 
tinder  Code  Civ.  Proa  |  1754,  providios 
that  before  order  of  appoiotmetit  takes  effect, 
ud  before  Issuance  of  letters,  bond  shall  be 
filed  and  approved,  the  act  of 'a  guardian  in 
drawloff  a  check  on  a  bank  on  the  same  day 
that  Us  bond  was  approved  and  filed,  but  two 
days  before  the  Issoance  of  letters  and  the  tak- 
inf  of  oath,  waa  not  without  antltority  <rf  law; 
letters  of  coardianshlp  not  being  an  eaetntial 
pTOcqaiaite. 

Appeal  from  Superior  Conrt,  San  Diego 
County ;  T.  L.  Lewis,  Judge. 

Actlan  by  the  Soathem  Troat  &  Coomierce 
Bank,  as  administrator  of  the  estate  of  John 
Wood,  deceased,  against  the  San  Diego  Sav- 
higa  Bank.  Jadgmeot  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Olen  EE.  Monkelt,  of  San  Dlego^  for  appel- 
lant 

Sweet,  Stears  &  Forward,  of  San  Diego, 
for  respondent  - 

KERRIGAN,  J.  This  la  an  appeal  by 
plaintiff  fnnn  a  Jodgmoit  In  favor  of  defend- 
ant. 

The  action  was  brought  to  recover  the  sum 
of  $3,500,  alleged  to  have  been  wrongfully 
paid  hy  the  defaidant  upon  a  check  drawn 
and  signed  by  E.  M.  Barber,  as  guardian  of 
the  estate  of  John  Wood,  an  Incompetent 
From  the  record  it  appears  that  on  January 
6,  1914,  an  order  was  duly  made  and  entered 
by  the  superior  court  of  San  Diego  county 
appointfiig  B.  M.  Barber  guardian  of  the 
person  and  estate  of  John  Wood,  an  Incom- 
petent poson.  The  order  proTided: 

"Now,  therefore,  it  Is  ordered,  adjudged,  and 
decreed  that  B.  M.  Barber  be  and  he  is  hereby 
appointed  the  guardian  of  the  person  and  estate 
of  said  John  Wood,  an  incompetent  person; 
and  it  is  further  ordered  that  letters  of  guard- 
ianship issue  to  said  E.  M.  Barber  upon  his  giv- 
ing a  bond  to  said  John  Wood  with  sufBdent 
sureties  to  be  approved  by  the  Judge  of  this 
court  In  the  penal  sum  of  ten  thousand  dollars, 
conditioned  that  said  guardian  shall  faithfully 


ezeente  the  duties  of  bla  tmst  aeeordiBr  to 

law." 

On  January  7,  1914,  said  Barber  presented 
the  bond  required  by  said  wder,  and,  on  the 
same  day  It  waa  approved  and  filed.  The 
omdltiini  of  tiw  bond  treads: 

*The  condition  of  the  above  obligation  is  snch 
that  whereas  an  order  was  nude  by  the  supe- 
rior court  of  the  county  of  San  Diego,  state  of 
California,  on  the  6th  day  of  January,  1914, 
appointing  the  above-named  principal,  E.  M. 
Barber,  guardian  of  the  person  and  estate  of 
John  Wood,  an  incompetent  person,  and  letters 
of  goardiansbip  were  directed  to  be  issued  to 
him  upon  Us  ezecnting  a  bond  according  to  law 
In  the  snm  above  naaied.  Now,  therefore,  if  the 
said  principal  shall  fsithfally  execute  the  duties 
of  the  trust  according  to  law,  then  this  obliga- 
tion shall  be  void;  otherwise  to  remain  Jn 
fall  force  and  effect** 

Thereafter,  and  on  January  9, 1914,  letters 
of  guardianship  were  lasoed  to  said  Barber 
and  duly  filed. 

Section  17S4  the  Cods  of  dvll  Precednre. 
provides: 

"Before  the  order  appointing  any  person 

guardian  under  this  chapter  takes  effect,  end 
before  letters  issue,  the  court  must  require  of 
8u<^  person  a  bond  to  the  ndnor  with  sufficient 
sureties,  to  be  approved  by  the  judge,  and  In 
such  sum  as  he  shall  order,"  etc. 

On  January  7,  1914,  being  the  same  day 
on  which  the  bond  was  approved  and  filed, 
but  two  days  before  the  Issuance  of  letters  of 
guardianship  and  the  taking  of  the  oath.  Bar< 
ber,  as  such  guardian,  drew  a  check  on  the 
defendant  bank,  the  one  above  referred  to, 
which  was  cashed  by  defendant  and  the 
amount  thereof  diarged  to  the  account  of  the 
incompetent  No  questlw  appears  to  be 
raised  as  to  the  disposition  of  the  funds 
paid  upon  the  check  or  the  right  of  the  bank 
to  honor  It  and  charge  the  same  to  the  ac- 
count of  the  Incompetent  if  said  Bart>er  had 
authority  to  draw  the  check.  The  only  seri- 
ous qnestlon  presented  for  determination  Is 
as  to  whether  or  not  under  the  tacts  as 
tnlefiy  narrated,  Barbor  had  authority,  as 
guardian,  to  draw  anch  check. 

l^e  question  has  been  decided  adversely 
to  appellant's  contention  that  he  had  no  su<^ 
authority  by  the  Supreme  Conrt  of  this  state 
In  the  case  of  Whyler  v.  Van  Tiger,  2  Gal. 
Unrep.  Cases,  800,  14  Pac.  846.  There  Mary 
E.  Whyler,  the  mother  of  a  minor,  was  ap- 
pointed its  guardian,  and  she  thereupon 
caused  to  be  presented  and  approved  the 
bond  required  by  the  order  of  her  appoint- 
ment and  immediately  entered  upcm  the  dis- 
charge of  her  duties  as  guardian,  but  no  let- 
ters of  guardianship  were  issued  to  her  nor 
did  she  take  the  oath  of  office.  She  and  the 
minor  owned  as  tenants  In  common  a  piece  of 
real  property.    On  the  day  after  the  bond 
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was  filed,  acting  ludlvldtially  and  also  as 
guardian  of  the  estate  of  the  minor,  she  ex- 
ecuted a  lease  of  said  premises  to  the  de- 
fendant. The  question  there  presented  was 
as  to  whether  or  not  the  lease  was  Talld. 
The  court  decided,  In  effect,  that  the  taktog 
of  the  oath  and  the  formal  issuance  of  letters 
of  guardianship  were  not  essential  prereq- 
uisites to  the  ezerdse  of  antbort^  as  a 
guardian,  the  conrt  saying: 

"Thtre  Is  no  error  in  the  record.  We  think 
that  Mrs.  'Whyler  was  a  guardian  when  she 
executed  the  leaae  to  defendant  and  that  the 
lease  was  properly  executed." 

Th&t  case  In  all  material  respects  Is  Uhe 
the  present  one;  and,  if  the  lease  in  that 
case  wos  the  act  and  deed  of  the  guardian, 
certain  it  Is  that  the  check  here  inTolved 
must  be  regarded  as  validly  Issued  hy  said 
Barber.  We  cannot  distinguish  the  two  cas- 
es. Authority  Id  other  Jurisdictions  la  In 
accord  with  the  conclusion  reached  in  the 
case  cited.  In  21  Cyc,  at  page  41.  it  Is  said: 

"What  is  known  as  letters  of  guardianship 
Is  in  the  nature  of  a  certificate  or  commission, 
and  while  they  furnish  convincing  evidence  of 
the  guardian's  authority  to  strangeca,  ore  not 
necessary  to  authorize  the  guardian  to  act  or 
to  impress  upon  him  the  oUigations  and  bur- 
dens of  his  trust." 

In  Eyater's  Appeal,  16  Pa.  372,  It  la  held 
ttiat  the  record  of  the  organs*  court  la  evi- 
dence of  the  appointment  of  a  guardian,  and 
that  the  issuing  of  a  certificate  of  ui^int- 
meat  is  not  material,  and  that  an  act  as 
guardian  by  the  person  appointed  ia  an  aa- 
Bumption  of  the  tnut.  The  cases  appear  to 


proceed  np<n  the  theory  that,  while  It  la  the 
duty  of  the  guardian  to  take  the  prescribed 
oath,  it  Is  not  a  condition  of  his  appointment, 
bat  Is  only  designed  to  aecare  the  faithful 
performance  of  his  duties.  Similarly  with 
the  letteiB  of  guardianship;  they  must  be 
Issued,  and  when  issued  they  constitute  evi- 
dence of  the  appointee's  auth(Hlty,  but  not 
the  authority  Itself.  It  seems  that  the  object 
of  the  statute  in  requiring  letters  to  Issue 
and  to  be  recorded  with  the  prescribed  oatb 
of  office  attached  is  to  create  and  preserve 
permanent  and  authentic  evidence  of  the 
qualification  and  authority  of  the  guardian, 
and  that  these  several  requirements  although 
couched  in  explicit  language,  are  to  be  con- 
strued as  directory  only  and  not  mandatory. 
Dennis  v.  Bint,  122  Cal.  89.  47,  54  Paa 
378,  68  Am.  St  Rep.  17.  The  oath  of  a  pub- 
lic officer  is  usually  so  construed.  Mechem 
on  Public  Offlcera,  %  268  et  seq.  The  failure 
to  take  out  letters  of  guardianship  or  to  take 
the  oath  of  office  may  be  a  sufficient  ground 
for  the  revocatiw  of  the  appointment  while 
the  neglect  continues.  Id^  1 262.  But  where, 
as  here,  a  person  la  duly  appointed,  and  he 
promptly  files  the  required  booA  and  at  once 
enters  upon  the  duties  of  his  office^  an  act  per^ 
formed  In  the  discharge  ot  sndi  duties  should 
be  held  valid,  especially  where,  as  in  the 
case  at  bar,  there  was  no  nndue  d^ay  in 
complying  vrlth  the  requirementa  of  the  stat- 
ute as  to  the  Issuance  of  the  letters  and  the 
taking  of  the  oath. 
Judgmoit  afflrmed. 

We  concur:  WASTE,  P.  J. ;  WOOD,  Judge 
pro  tean. 
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HILL     BCHUUACraBB.   (Civ.  8064.) 

(IHatrlct  Court  of  Appeal,  Viat  District,  Di- 
vision 1,  California.   Dec.  31,  1910.) 

1.  BouRDABtBT  «S948(1)— Lmt  wmcoa  can 

BE  UADS  CEBTAIH  18  KOT  IXGAXXT  UNCKK- 
TAIN. 

Where  a  nirvey  of  the  land,  under  the 
particular  rule  of  law  aa  to  distribution  of 
surplus  frontage  between  different  lots  which 
the  porehaaor  of  a  lot  mast  be  held  to  have 
known,  would  at  any  time  have  shown  the  ex- 
tra frontage,  and  by  application  of  the  legal 
rule  the  true  boundary  line  between  plaintiff's 
and  defendant's  lots  could  have  been  made  cer- 
tain, there  was  no  legal  uncertainty  as  to  the 
boundary,  within  the  rule  aa  to  aoquieseeDce. 

2.  BoiTIfPABIES  «=»3T(1)  —  BVIDBNCI  HOT 
SH  OWING  UNCERTAINTY  AM  TO  LOCATION 
WHIN  FENCE  WAS  BnXL,T. 

In  an  action  to  quiet  title  to  a  atrip  of 
land  in  dispute  between  adjoining  lot  owners, 
circumstantial  evidence  consisting  solely  of  the 
existence  of  a  fence  held  insufficient  to  show 
that  any  uncertainty  as  to  the  location  of  the 
true  boundary  between  the  lots  existed  at  the 
time  when  the  fence  was  conetructed. 

8.  Boundaries  «=»48(2)— Hm  ACQOTBeoxircB 

IN    XXZ8TKNCB    OF   nKOB    DOBS    HOT  IXX 

BO'TJITDAXT. 

Mere  aoguiescence  In  the  existence  of  a 
fence  between  two  lot  owners  and  occupancy 
of  Imd  up  to  it  doea  not  necessarily  amount  to 
an  agieement  that  it  is  on  the  accq)ted  botmd- 
ary  line  between  the  lots. 

Appeal  from  Superior  Court,  Los  Angeles 
CoQDty;  Fred  H.  Taft,  Judge. 

Action  by  D.  F.  Hill  against  Caroline  Schu- 
macher. From  Judgment  for  defradant, 
plaintiff  ftppealB.  Affirmed. 

Frank  C.  Hin  and  Geo.  S.  Bunp.  botb  ol 
Los  Angeles,  for  aivellant. 

Isidore  B.  Dockweller,  Wilbur  D.  Fincb, 
and  Thomas  A.  J.  DodEweiler,  all  of  Los 
Angiriiefl,  for  respondent. 

BEASLY,  Judge  pro  ton.  This  is  an  ap- 
peal by  plaintiff  from  a  judgment  against 
him  In  an  action  to  quiet  tiUe  to  a  certain 
narrow  strip  of  land'  in  block  58  of  the  Hnber 
tract  in  Los  Angeles.  The  only  question  In- 
volved la  that  of  the  existing  law  arising  out 
of  the  following  facts: 

On  September  24,  1905,  plaintiff  purchased 
lot  No.  7,  In  said  block,  the  lot  being  de- 
scribed in  hta  deed  by  Its  number  with  that 
of  the  Uock  and  tract 

The  defendant,  Caroline  Schcmacber,  la 
the  owner  of  lot  8  of  said  tract,  and  both  the 
IdalDtiff  and  the  defendant  deraigned  title 
from  a  common  source. 

The  original  map  of  the  tract  shows  block 
63  to  be  divided  Into  10  lots  of  a  uniform 
shape  and  size,  rach  having  a  frontage  of  00 


BnX  T.  SCHUMAOHEIR  A37 
(IIT  P.) 

feet  <m  Hill  street  by  a  depth  of  165  feet 
Besurveys  made  a  e^ort  time  prior  to  the 
commencement  of  this  action  show  block  5S 
to  have  an  actual  frontage  of  604.2  feet.  In- 
stead of  600  feet,  as  shown  by  the  original 
map  and  survey,  or  an  excess  frontage  of 
4JZ  feet  over  and  above  the  600  feet  shown  by 
the  cnrlglnal  survey  and  plat  for  the  10  lota 
into  which  the  block  was  divided. 

In  aboat  the  year  1885,  a  fence  was  con- 
structed at  or  near  the  common  boundary 
line  of  lots  7  and  8,  where  it  has  ever  since 
remained.  This  fence  was  in  part  a  picket 
fence  and  in  part  what  is  comm<«ily  called 
a  board  fence,  the  pickets  and  boards  being 
fastened  on  the  north  side  of  the  posts.  Lot 
8  lies  northerly  from  lot  7.  The  contention 
of  plaintiff  is  that  the  boundary  line  Is  on 
the  north  side  of  the  posts  to  which  the  pick- 
ets and  boards  are  attached,  and  that  this 
constitutes  the  true  boundary  between  lots 
7  and  8.  There  Is  no  proof  as  to  who  erect- 
ed the  fence,  nor  of  any  dispute  between  the 
owners  of  the  two  lota  at  any  time  as  to  the 
boundary  bebae  this  dispute  aros^  nor  ct 
any  agreement  under  which  the  fence  was 
erected  betweoi  any  owners  of  the  respectlTe 
lota. 

The  problem  arising  In  the  case  Is  thus 
stated  by  plaintiff  and  appellant: 


"There  are  three  methods  of  acquiring  title 
In  cases  similar  to  case  at  bar,  wherein  a  bound- 
ary fence  is  relied  upon  as  the  trae  line,  to  wit 
1  and  2,  with  which  we  are  not  concerned  here, 
and  S.  Where  there  is  either  (a)  in  fact  an 
uncertainty  as  to  the  location  of  the  true  line, 
or  (b)  it  is  believed  between  parties  that  such 
an  uncertainty  exists,  and  then  a  fence  is  erect- 
ed and  acquiesced  in  for  more  than  five  years,* 
such  eraition  of  such  fence  estops  ^ther  party 
fro)n  thereafter  questioning  the  true  location 
of  such  line;  this  is  the  method  of  eatabliih- 
lug  tlie  line  relied  upon  by  plaintiff," 

[1]  Let  us  first  ^mlne  the  qaestitm  as  to 
whether  there  waa,  in  fact,  an  uncertainty 
as  to  the  true  line.  Ai^ellant  argues  that 
as  surveys  b^n,  respectively,  at  the  north 
and  south  ends  of  the  fnmt  line  of  Hill  street, 
in  block  53,  and  mn  60  feet  to  the  lot  aUmg 
the  frontage,  would  locate  at  different  places 
the  bonndary  line  betweoi  lots  7  and  8,  there 
existed.  Id  fact,  an  uncertainty  as  to  its  lo- 
cation. But  he  states  the  law  to  be  that  "be- 
tween Eighth  and  Ninth  streets,  there  Is  a 
surplus  of  4.2  feet,  and  under  the  decldons 
this  4.2  feet  should  be  distributed  pro  rata 
among  the  ten  lots,"  and  to  this  statement 
respondent  agrees.  A  survey  in  this  condi- 
tion of  the  law,  which  plaintiff  must  be  held 
to  have  known,  would  at  any  time  have 
shown  the  extra  frontage,  and  by  the  appli- 
cation of  this  agreed  legal  rule  the  true 
boundary  line  between  the  lots  could  have 
been  made  certain.  That  is  certalu  which 
can  be  made  certain,   "^he  boundary  is  cou- 


«3»ror  oth^  oaMs  eee  eame  topic  end  KET-NUHBBR  la  all  Ker-NumlMrea  Dlgarti  aad  Indaxei 


Digitized  by 


Google 


488 


18T  PAomo 


BBPOBTBB 


(CaL 


sldered  d^nlte  and  certain  whoi  by  waerey 
It  can  be  made  c«taiii  from  tbe  deed." 
Janke  t.  HcMalion,  21  CaL  App.  781. 188  Pac. 
21.  Therefore  no  vncwtaint?  a>  to  Uie  tact 
at  the  locatlw  of  the  boundary  can  be  lield 
to  have  existed. 

[2]  The  other  Inquiry  la  whether  it  waa  be- 
lieved between  the  partlea  that  aach  uncer- 
tainty existed  at  the  time  the  fOice  waa 
erected.  This  was  a  Question  to  be  proven 
by  direct  evidence  or  deduced  fnxn  drcam- 
■tanoea  in  evidence.  There  waa  no  direct 
evidenoe  on  the  point  Tbe  only  dream- 
stance  from  whldi  sudi  a  belief  conld  have 
been  deduced  was  the  &ct  that  the  fence  had 
existed  without  express  objection  from  tbe 
owners  <^  lot  8  for  20  or  SO  years.  The  ex- 
istence of  the  fence  alone  must  furnish  the 
basis  for  the  finding  if  sudi  a  flndlug  Is  to 
be  mad^  for  there  is  no  evld^ce  that  the 
parties  ever  considered  tbe  foice  to  be  the 
line;  no  evidence  Uiat  it  was  built  as  sacb ; 
no  evidence  that  the  lot  of  appellant  was 
used  np  to  the  Hne  or  that  the  strip  lb  dis- 
pute was  used  by  talm  at  all  qxc^  in  a  pure- 
ly nominal  manner,  growing  out  of  tbe  occu- 
pation of  bis  lot  a  reddence  building  wUch 
only  covered  a  portion  of  the  lot  and  did  not 
Impinge  upon  Uie  part  thereof  in  dispute. 
For  all  that  appeals,  tills  fence  may  bave 
ben  built  by  some  owner  of  lot  8  on  the 
land  of  Oiat  lot  wdl  inside  the  boundary 
thereof  fbr  tbe  express  purpose  of  escaping 
fntiire  disputes  as  to  tbe  ownership  of  the 
fouw,  Sudi  waa  not  an  unconmum  practtce 
30  years  ago. 

[t]  Further,  it  seems  to  us  that  this  caae 
is  disposed  of  by  the  language  of  tbe  Su- 
preme Court  in  Uie  recent  case  of  Stanlford 
T.  Trombly,  186  Pac.  699,  where  It  la  said: 

"The  mere  acqoiescoice  in  the  existence  ot 
tiie  fence  and  the  occupancy  of  the  land  to  the 
north  of  it  would  not  amount  to  an  acreemwt 
that  it  waa  on  an  accepted  boondary  line." 

This  case  ia  within  the  l^ter  of  that  recetit 
authority. 
The  Judgmoit  is  affirmed. 

We  coneur:  KBBRIGAK,  J.;  BICH- 
ABDS,  J. 


LOS  ANGELES  TBUST  &  SAYINGS  BANK 
V.  l!X)ItVE  et  aL   (Civ.  3138.) 

(District  Coart  of  Appeal,  First  District.  Divi- 
sion 2,  California.  Dec.  27.  1919.  Hearing 
Denied  by  Sapreme  Court  Feb.  24.  1920.) 

1.  Appeal  and  bbbob  e=»1011(l)— Finding 

ON  COKFUOTTNO  CVIDBHCS  NOT  DI0IDBBBD. 

The  appenate  coart  is  powerless  to  disturb 
the  findiug  of  the  trial  court  made  on  etmflicting 
evidence  which  nevertheless  abundantly  sup- 
ports the  finding. 


2.  Pathknt  •sbTS  —  EmxTT  or  cbbdit  of 

PATMBRTS  ON  BBNBWAI,  HOtB  VBOM  BSTATE 
OF  BANKB17TT  UAKKB. 

Where  a  company  owing  a  bank  on  notes 
became  bsnkmpt  and  thereafter  payments  from 
the  estate  were  made  to  the  bank,  mraely  be- 
cause tbe  payments  were  credited  generally  by 
the  bank  on  the  bankrupt  company's  renewid 
note  for  the  total  indebtedness^  tlie  liank  did  not 
evidence  Its  intentiwi  to  sn^  the  payments 
over  all  the  indebtedness  instead  of  to  particular 
Ituns  oompoaing  it  and  represented  by  the  other 
notes  to  renew  wUdi  the  note  on  which  the 
psyments  were  credited  had  been  gtvoL 

8.  Fathkht  «Ba41(D— Riobt  or  oBsniton  to 

Amr  FATMBHTS  AMD  DVTT  OT  OOOBT  TO  DO 
80  XT  HB  TAILS. 

Oiv.  Code,  1 1479.  gives  tbe  creditor  a  right 
to  make  application  of  paymoits  wliere  the 
debtor  does  apt  do  so,  the  tight  to  be  exercised 
within  a  reasonable  time,  but  where  the  creditor 
makes  no  application  of  the  payments,  but 
merely  credits  them  generally,  it  becomes  the 
duty  of  tile  court  to  apply  than. 

Appeal  from  Siverior  Coart,  Los  Anodes 
County;  Lewis  R.  Worlu,  Jodga 

Action  by  the  Los  Angles  Trust  &  Savings 
Bank  against  Philip  Fmrve  and  Charles  £. 
Packman.  Vrom  Judgment  for  idalntiff,  de- 
fOkdant  Forve  appeals.  Affirmed. 

Mott  &  Dillon,  Dodcweller  &  Mott,  and  O. 
C.  O'Connell,  aU  of  Los  Angtie^  for  appel- 
lant 

O'Mdveny,  Ifllliken  it  Toiler,  Stuart 
O'Udraiy,  and  Hewlings  Mumper,  all  of  Los 
Angeles,  tar  respondeat  Los  Angiries  Tmst  & 
Savings  Bank. 

Isadore  B.  I>o<^well«,  ta  Los  Angeles,  for 
resptmdent  Fadunan. 

LANODON,  P.  J.  TUs  is  an  appeal  hf 
the  defendant  Philip  Forve  from  a  Judgment 
ft>r  tbe  plaintiff,  and  against  him,  in  an  ac- 
tl<m  to  recover  frmn  defendants  uielr  respec- 
tive proportlcms  of  an  indebtedness  due  plain- 
tiff from  Pbcenlx  Ligbtlng  Fbcture  Company, 
In  wUdi  company  the  defendanta  eadi  held 
one-Oird  ct  Uie  cf^tal  8tD<k  at  ttie  time  ot 
tbe  creatioa  of  tbe  Indebtedness  sued  iipon. 

Tbe  answer  of  tbe  appellant  deniea  Oiat  tbe 
Indebtedness  sued  upon -baa  not  been  paid, 
and  alleges  that  each  and  every  part  of  said 
indebtedness  has  been  paid.  Appellant 
also  sets  up  in  his  answer  an  alleged  agree- 
ment between  blmsdf  and  the  other  defend- 
ant and  one  W.  G.  Hutchinson,  tlie  owner  ot 
the  remainder  of  the  stoclc,  wher^  It  was 
agreed  that  said  Hutchinson  would  buy  all 
tbe  stock  owned  by  said  defendants  and 
would  pay  the  indebtedness  of  the  company 
to  the  bank  and  would  save  said  def»idants 
harmless  from  all  liability  as  stockholders 
of  said  corporation.  Tills  seocoid  defense  does 
not  concern  us  upon  appeal,  because  the  trial 
court  found  that  the  plalntUC  bank  had  no 


QeasFor  other  oaiM  aaa  Mme  tojdo  and  KET-NUHBER  la  all  Ker-Numbved  Dlgtata  sad  laAsxas 


Digitized  by 


Google 


LOS  AKOELES  TBTJ8T  Sb  BAymaS  BANS  TOBTB 
WIT  P.> 


i39 


knowledge  of  sacb  an  agreement  and  correct- 
ly held  diftt  It  was  not  bound  tberet^. 

[1]  Jndgmoit  waa  glren  agalnat  eadi  of  the 
defendants  &a  fbB  Bum  of  98,146JUi  and  costs, 
but  tbe  appeal  la  by  the  d^ndant  Forre 
alone-  Tbe  first  point  made  by  the  appellant 
is  that  the  eridOkce  was  insnffldent  to  justify 
the  court  In  finding  that  no  part  of  the  Indebt- 
edness* aoed  upon  had  been  paid,  except  tcx 
certain  payments  received  from  the  bankrupt- 
cy court  out  of  the  assets  of  the  Phcenix  Com- 
pany. The  argument  of  the  a^Pdlant  wen 
this  point  Is  manly  an  argument  uprat  &e 
wela^t  oi  the  evidence,  l^ere  Is  a  oooflict  in 
the  evidence  aptm  fliis  point,  but  the  evidaice 
abundantly  sigpocta  tbe  finding  made.  We 
may  agree  wltti  the  ai^ellantfs  argument 
that  certain  Inf^^ces  might  have  be«i  made 
which  wodUl  lapport  a  contrary  finding,  but 
this  would  not  help  him  any.  TTpon  the  evl- 
dfflice  in  the  record,  we  are  powerless  to  dis- 
turb the  finding  of  the  trial  court, 

[t,  1}  The  second  contention  of  the  appel- 
lant makes  necesaary  a  discnaslon  of  some- 
what complex  facts.  The  Phoenix  Oompany 
liad  iKKTowed  from  the  idaintlfl  bank  certain 
soma  of  mon^  aggregating  |2&,000.  which 
loans  were  evidenced  by  promissory  notes 
held  by  the  bank,  (me  in  the  sum  of  $5,000. 
and  two  In  the  som  of  $10,000  each,  dated  re> 
ipectiTdy  April  12,  19U,  May  22,  1011.  and 
September  1,  1011.  The  company  bad  also 
borrowed  from  the  plalntUf  bank  tbe  further 
sum  ot  $S,000.  for  whldi  It  had  also  givea 
its  iffomiasory  note  dated  Ifardi  6,  lOU.  The 
Indebtedness  evidenced  bf  tblB  last-mentioned 
jwomlssory  note  was  not  ln<dnded  In  the 
amount  for  which  this  suit  was  brought.  Tbe 
Indebtedness  evldoioed  by  these  four  notes 
was  found  by  the  court  to  have  been  renewed 
by  the  note  of  the  company  for  $80,000,  givm 
on  April  24,  1912,  at  whldi  time  the  four 
notes  before  described  were  marked  "paid" 
and  returned  to  the  oompany.  It  aK>ears 
that  the  app^Uant  vras  one  ot  tbe  Indorsee 
on  three  of  said  notes  returned  to  the  o«n- 
pany.  tiat  this  &ct  Is  not  material  her^  be- 
cause he  Is  sought  to  be  held  liable,  not  as  an 
indorser,  but  under  his  liability  as  a  stock- 
holder. In  the  year  1914  the  PbMBnlz  Oom> 
pany  went  into  bankruptcy,  and  tbe  plalntlfl 
bank  duly  filed  Its  dalm  against  the  estate 
of  tbe  bankrupt  for  $80,205,  and  to  said  claim 
was  annexed  the  promissory  note  for  $80,000 
given  by  the  cmnpany  m  Ainll  24, 1912.  Bald 
note  vvas  introduced  In  evldmcek  and  shows 
that  payments  of  Interest  ftom  July  24, 1912, 
to  January  20,  1914,  were  indorsed  on  said 
note  as  they  vrere  made  by  the  company,  and 
five  different  payments  received  from  the 
bankruptcy  court  were  «lso  Indorsed  thereon. 
The  api^icatloa  of  these  various  credits  of 
sums  received  ftom  the  banknvt  estate  Is 
die  subject  of  attack  by  appellant  They 
amount  in  all  to  something  over  $9,400.  They 
were  applied     the  court,  first,  to  the  Interest 


due  on  the  mtlre  debt  up  to  the  time  each 
payment  was  received,  and  then  to  the  ex- 
tinguishment of  tlie  oldest  dObt,  the,  $0,000 
debt  of  the  oon^any,  evldoiced  by  the  note 
of  Uarch  6,  lAU,  wbtdh  indebtedness  was 
not  Indudsd  in  this  suit,  then  to  the  debt 
next  In  time  of  creation,  which  was  evi- 
denced by  the  note  ctf  April  12, 1911.  It  was 
for  his  respective  share  of  the  unpaid  balance 
of  the  indebtedness  evidesioBd  by  said  nets 
of  April  12,  1911,  and  of  the  Indebtedness 
evldenoed  by  the  two  notes  for  $10,000  each, 
dated  May  22,  1011,  and  S^ember  1,  1911, 
that  ludgioent  was  given  against  tbe  appel- 
lant. Stated  bri^y,  aiK>ellantfB  coutoitlon  Is 
Ihls:  The  debtor^-the  Phoenix  Oompany — 
did  not  designate  uptm  which  Indebtedness 
the  payments  should  be  aiH;>lied.  It  then  be- 
came the  right  of  tbe  creditor  to  elect  how 
tbe  payments  should  he  applied,  and  the  cred- 
itor elected  to  dlsblbute  such  payments  pro 
rata  ov«r  the  entire  Indebtedness  by  credit- 
ing the  $30,000  note,  which  covered  Oie  en- 
tire Indebtedness,  with  these  payments.  Tak- 
ing this  as  a  starting  point,  tbe  ai^Ilant 
urges  that  the  court  had  no  right  to  change 
the  ^E^catlon  of  these  payments  after  they 
had  oaoe  been  appUed  by  the  creditor.  This 
position.  If  correct,  would  result  to  the  ad- 
vantage of  the  appellant,  because  bis  stock- 
fa(4der's  liability  up<»i  the  Indebtedness  of 
March  6, 1911,  had  expired  at  the  time  of  suit, 
and  that  ind^)tednesB  was  not  Included  in 
this  action.  Therefore,  If  tbe  payments  r^ 
ceived  from  the  bankrupt  estate  were  applied 
pro  rata  upon  the  Indebtedness  created  at 
different  times,  a  larger  portion  of  such  pay- 
ments would  apply  to  the  Indebtedness  for 
which  the  appellant  is  liable  and  his  lia- 
bility would  be  reduced  by  something  over 
$2,000.  But,  in  our  opinion,  the  argument  of 
the  appelant  that,  because  tbe  paymeiits 
were  credited  upon  'the  $30,000  note,  the  cred- 
itor evidenced  Its  intentlui  to  apply  the  pay- 
ments over  all  the  indebtedness,  is  for-fetched 
and  without  force.  The  separate  notes  se- 
curing the  differmt  items  of  the  Indebted- 
ness were  not  in  the  possession  of  the  bank. 
It  offered  to  the  bankruptcy  court  the  <mly 
evidence  whidi  it  had,  and  entered  credit 
upon  tills  evidence  of  Indebtedness  fOr  tiie 
payments  ^niul^  In  the  most  usual  and  con- 
veoient  manner.  Tbe  indebtednm  was  be- 
ing carried  at  that  time  upon  the  books  of  the 
bank  as  one  sum,  and  there  was  at  that  time 
no  reason  why  a  special  apiAlcaUon  4^  the 
payments  should  have  been  made  by  the  bank. 
The  fact  urged  by  the  appeUant  that  tiie  bank 
did  not  at  that  time  appreciate  that  it  had  any 
rights  against  the  appellant  may  be  true,  but 
It  does  not  affect  tbe  rl^ts  (tf  the  parties  In 
the  presoit  case,  nie  bank  may  not  at  that 
time  have  had  in  contemiAatlim  any  further 
recovery  upon  the  debt,  and  for  that  reason 
did  not  avail  Itself  of  Its  right  under  our  Code 
to  make  appUcation  ot  the  payments  as  re- 


Digitized  by 


ao 


1S7  PACIFIC  BEPOBTSS 


(CaL 


celred  from  the  bankruptcy  court  vrlthln  a 
reasonable  time.  But,  when  It  later  was  in- 
formed of  Its  existing  rlgbts  against  the 
appellant.  It  was  simply  In  the  situation 
which  is  contemplated  the  dvll  Code 
where  no  appUcatloa  has  been  made  of  pay- 
ments  by  either  the  debtor  or  the  creditor, 
and  it  falls  to  the  trial  cmirt  to  make  the 
awUcatlw  under  said  section.  Tbe  appellant 
here  was  not  the  d^tor.  He  had  no  right 
to  8i>eclfy,  when  Qie  payments  were  made, 
bow  they  should  be  applied.  The  company 
had  swdi  a  privilege  (Clr,  Code.  |  1479),  but 
did  not  exercise  It.  Hie  creditor  then  had 
the  right  to  make  tbe  api^catim  within  a 
reaswaUe  time.  It  made  no  application  ct 
the  payments  to  the  aeparate  debts,  but  mere- 
ly credited  the  payments  goierally.  It  then 
became  tiie  duty  of  the  court  to  apply  tlte 
payments  under  aecUoa  l^nK  CHvil  Code. 
Hie  acttcm  of  the  court  was  In  aocwd  with 
said  section,  and  we  find  no  oror  in  the 
am^icatlon  ci  these  payments. 
The  Judgment  Is  affirmed. 

We  concur:  MOUBSE,  J. ;  BBIIXAIN,  J. 


BARNARD  t.  MclNTIKBl.    (C5t.  812«.) 

(District  Court  of  Appeal,  Bint  District,  Di- 
Tiaion  2.  California.  Dec  28,  1919.  Bmt- 
ing  Denied  by  Supreme  Court        20,  1S20.) 

1.  COBPOBATIONS  ^=>2 53— JUDGMENT  AGAINOT 
COBPUB&TION  OR  CHATTEL  UOBTQAQE  NOTE 
CONCLUSIVE  AS  TO  VALIDITT  OF  OQLIQATIOH 
IN  ACTION  TO  ENFOBCB  STOCKHOLDEB'S  LIA- 
BILTTT. 

Where  defidency  jndgm«it  was  rendered 
agtfiDst  corporation  in  action  on  notes  secured 
by  chattel  mortgage,  questions  as  to  the  due 
execution  of  the  note,  the  consideration  there- 
for, and  as  to  other  matters  relating  to  the 
validity  thereof  were  res  adjudicate  in  Judg- 
ment creditor's  action  against  stockholder  on 
Btockholder'a  liability. 

2.  Apfkal  and  ebbob  ^3*878(6)— Pobtion  or 

JUDOHEMT  FAVOBABU  TO  AFFBLLAHT  WILL 
HOT  BE  CON8IDEBED. 

The  propriety  of  a  portion  of  judgment  fa- 
vorable to  appellant  will  not  be  considered  on 
apiteal  where  adverse  party  has  not  appealed 
therefrom. 

3.  COBPOBATIONS  «=:7228  —  StOCK  SnBSCEIF- 
TION  BESCISSION  NOT  EFFECTIVE  AS  TO  CBED- 
ITOB  WHO  PRIOB  TQEBEZO  HAD  COICUUICED 
AOnON  ON  STOCKHOLDEB'S  LIABILITY. 

Corporation's  stock  subscription  contract 
providing  that  subscription  was  subject  to  re- 
scission upon  failure  of  certain  condiUona  could 
not  defeat  the  rightg  of  creditor  to  recover  on 
stockholder's  liability,  where  action  thereon  bad 
been  commenced  before  resdssion  agreement 
had  been  entered  into. 


4.  COBPOBATIONS  49>22S— StOOE  SITBBCBIBEB 
IB  LIABLE  TO  COBFOBATION  CBEDITOB  FOB  UN- 
PAID BALANCE  DUE  ON  SUBSCBIPnON. 

Stock  subscriber  who  had  waived  right  to 
resdnd  subscription  is  liable  to  corporatioD's 
creditor  for  the  unpaid  balance  due  on  snbscrip' 
tion. 

Appeal  from  Superiw  Court,  Lob  Angeles 
Coon^;  Oiarles  Wellborn,  Ju&ge. 

'  Actkm  by  O.  H.  Barnard  against  U.  W. 
Hclutire.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Afflimed. 

L  Henry  Harris  and  CSiarte*  A.  Bank, 
botli  of  Los  Angles;  for  appellant 

Manning,  Tbompaon  A  Hoover,  of  Los  An- 
geles, for  respondent 

LANGDON,  p.  J.  [1]  This  Is  an  appeal  by 
tbe  defendant  from  a  Judgment  in  fiavor  of 
the  plaintiff  for  $1,014.43.  The  action  was 
an  equitable  one,  to  recover  $2,688.35  upon 
an  alleged  unpaid  subscriptloQ  for  stock,  due 
from  defendant  to  the  America-Eurc^a  Film 
Company,  against  which  company  the  plain- 
tiff had  recovered  a  deflci«icy  Judgment  in 
an  action  to  f(H«cloae  a  chattel  mortgage. 
Tbe  mortgage  had  been  given  by  said  corpo- 
ration to  secure  the  payment  of  a  note  for 
$2,500,  payaUe  to  the  plaintiff.  The  appel- 
lant has  argued  In  his  brlefS  a  number  of 
questions  of  fact  and  has  quoted  evidence  In 
support  of  his  version  of  the  testimony.  But 
there  was  ccmflictlng  evidence  up<a  the  de- 
cisive questions  of  fact  in  the  case,  and  ai>- 
pellanfs  argument  Jipoa  the  evidence  merely 
raises  the  question  of  whether  or  not  there 
is  any  substantial  evidence  contained  In  the 
record  upon  whlc^  certain  findings  of  the 
trial  court  may  be  based.  The  question  of 
the  due  execution  of  the  note  to  the  plain- 
tiff, secured  by  (diattel  mortgage,  the  consid- 
eration therefor,  and  such  matters  we  may 
dismiss  very  briefly.  They  are  argued  by 
appellant,  but  are-  not  open  to  inquiry  here, 
nor  were  they  open  to  inquiry  by  the  trial 
court;  for,  und»  the  findings  of  the  court 
that  the  plaintiff  had  recovered  Judgmrat  In 
an  action  against  the  corporation  based  upon 
said  note,  aud  a  deficiency  Judgment  had  been 
entered  against  said  corporation  After  a  sale 
of  the  personal  property  under  the  chattel 
mortgage,  all  matters  relating  to  tbe  validi- 
ty of  that  obllgati«i  against  the  coiporotion 
became  res  adjudicata. 

[2]  It  was  found  by  the  trial  court  that 
on  January  18, 1916,  the  defendant  subscribed 
for  4,600  shares  of  the  stock  of  the  Amerlca- 
Eurc^  Film  Company,  and  agreed  to  pay 
$2,500  therefor,  and  that  the  sum  of  $510  had 
been  paid  by  said  defendant  upon  said  sub- 
scription, leaving  a  balance  due  of  $1,990, 
that  ou  the  14th  day  of  January,  plaintiff 
subscribed  for  2,500  shares  of  the  stock  of 
said  corporation  and  agreed  to  pay  therelor 
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tbe  sum  of  ^ZJBOO,  and  Hutt  no  part  of  said 
sam  baa  been  paid.  Tbese  are  other  flndlogs 
(tf  fact  YfbkSi  will  be  dlBcnssed  hereinafter. 
fSSis  trial  oonrt  oondnded  that  the  plalntut 
WB8  entitled  to  a  judsmoit  against  th6  de- 
fendant In  an  amount  determined  by  the  rela- 
tlve  proportioa  whlih  the  reqieettve  amounts 
dne  from  lAolntlff  and  defmdant  to  tbe  cor- 
poratlcm  bore  to  the  entire  indebtedness  sued 
upon.  Tbe  court  also  allowed  a  redncthm  In 
the  amount  recovered  from  the  defendant  in 
the  mm  <^  $83.10,  being  four-ninths  of  tbe 
value  oi.  the  personal  properly  si^  under  the 
chattel  mortgage,  and  required  the  plaintiff 
to  aasign  to  the  d^endant  a  fow-nintbs  bi- 
terest  In  the  balance  of  the  Judgment  against 
Uie  corpcwatioa  after  ttie  application  ot  the 
amount  to  be  acotn^ance  with  any  other 
agreement  of  rescission  between  the  parties. 
The  propriety  of  this  last  portion  of  the  Judg- 
ment is  not  presented  for  oar  craislderatlon 
here,  as  it  Is  fovorable  to  the  appellant,  wbo 
is,  of  course,  not  Objecting,  and  the  respond- 
ent a^mrently  also  consented  thereto. 

The  trial  court  found  that  a  permit  to 
sell  stock  was  issued  to  the  ctMporatlon  by 
the  ccHDmissloner  of  corporationa  on  Novem- 
ber  6,  1916.  This  permit  Is  set  out  In  the 
findings,  and  provides  tliat— 

"Each  sabecriptlon  for  stock  shall  be  upon 
the  omdition  (whidi  shall  be  therein  redtecO 
that,  unless  bona  fide  subscriptiona  for  not  less 
than  12,600  shares  shall  have  been  obtained 
from  resjtonsible  aubscribers  on  or  before  the 
15th  day  of  February,  1916,  such  subscription 
shall  at  any  time  within  three  months  thereafter 
be  sabject  to  resdssion  by  said  subscriber,  and 
pending  the  securing  of  said  subscriptions  not 
less  than  80  per  cent,  of  eadi  payment  npon 
each  subscription  shall  be  paid  by  the  subscriber 
to  a  depositary  detignated  by  said  company  and 
approred  by  said  commissioner  to  be  held  as 
an  escrow  and  disposed  of  as  follows:  fThen 
follows  a  prorision  that  tbe  money  shall  be 
repaid  to  any  subscriber  who  shall  rescind  In 
accordance  with  the  conditions  of  tbe  permit]" 

It  was  found  that  on  January  14,  1916, 
one  A.  E.  Buddell  entered  Into  en  agreement 
for  the  purchase  of  stock  of  the  company 
mider  the  permit,  and  by  said  agreemait  ex- 
pressly waived  the  condlUona  set  forth  In 
said  permit  as  to  the  escrow  of  the  purchase 
money,  and  agreed  that  the  same  might  be 
released  at  once  Into  the  treasury  of  the 
company.  On  January  18, 1916,  this  Buddell 
subscription  agreement  was  taken  over  by 
the  defendant  by  written  agreement,  and  on 
said  date  defendant  complied  with  said  writ- 
ten agreement  and  purchased  said  stock,  and 
made,  executed,  and  delivered  to  the  corpo- 
ration his  certain  promissory  notes,  dated 
January  18',  1916,  aggregating  $2,500.  The 
court  also  found  that  the  defendant  did  not 
repudiate  his  stock  subscription  prior  to  the 
commencement  of  this  action;  but  this  find- 
ing can  add  nothing  to  the  strength  of  the 
pialntUTa  case  In  yiew  of  the  other  flndlnga 
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mentioned  that  defendant's  liability  fbr  ntodc 
arises  zeason  of  his  having  "takot  over~ 
the  Budd6U  snhscr^tKm  agre«asnt  In  which 
the  rl^t  to  T^mdiato  t3w  Btotlk  snbscr^on 
had  been  waived.  Tba  reetxrd  oootalns  evi- 
dence upML  whidi  all  (HF  these  fhidlnffs  can 
be  based. 

[3]  The  further  contention  of  the. defend- 
ant that  the  crapwatlon  rtieased  him  from 
bis  agreement  to  purdiase  stock  la  also  an- 
swered by  the  findings  of  the  trial  court 
The  oonrt  found  that  no  agreonent  of  settle- 
mait  or  cancellathm  or  resdaslon  ct  said  con- 
tract of  aubscriptifm  was  made  prior  to  the 
commencement  of  this  action.  The  written 
Instmmait  upon  which  the  defendant  bases 
this  last  contention  fuv)ears  In  the  findings  oC 
the  court  It  purports  to  be  an  agreement 
that  the  nndnslgned  menibers  ot  the  board 
of  directors  "wHl  pass  a  resolution  rdeeslng 
Mr.  H.  W.  Mclntire  frcan  the  three  notes  (ag- 
gregating $2,000)  in  our  possessicm  and  moke 
a  new  agreonent  with  him,"  etc  The  court 
found  that  this  Instrummt  was  signed  by 
cortain  dizectws  in  their  individoal  capacity. 
There  is  nothing  In  the  record  to  show  that 
the  restdutlon  to  be  passed  in  the  future  was 
ever,  in  fact,  passed  by  the  directors  of  the 
oMporatkm.  It  thertfore  becomes  unneces- 
sary for  us  to  discuss  the  power  of  the  di- 
rectors to  take  such  action.  It  does  appear 
from  the  record  that  on  October  23,  1916,  a 
month  after  this  action  was  begun,  the  cor- 
poration signed  an  agreement  releasing  the 
defendant  from  his  notes  given  for  the  pay- 
ment of  his  stock,  and  such  agreement  re- 
cited as  a  consideration  therefor  that  the 
defendant  had  previously  rescinded  his  said 
stock  subscripticm  and  had  advanced  the  sum 
of  $400  to  the  corporation,  and  that  the  cor- 
poration had  agreed  to  release  him  frcnn  his 
subscription  and  from  the  payment  of  his 
notes  given  therefor.  The  court  has  found 
that  said  last-mentioned  contract  was  not 
made  in  accordance  with  any  other  agreement 
of  rescission  between  the  parties.  The  instru- 
ment cannot  be  of  imiwrtance  here,  however, 
for  another  reason.  It  was  entered  Into  aft- 
er this  action  was  begun,  and,  since  tbe  de- 
fendant had  lost  both  by  express  waiver  and 
by  the  lapse  of  the  time  limited  in  the  per- 
mit issued  by  the  commissioner  of  corpora- 
tion the  rigbt  to  rescind  his  subscription,  the 
corporation  could  not  gratuitously  afford  him 
this  right  at  the  expense  of  a  creditor  of  the 
corimration.  He  is  not  injured  by  reason 
of  having  advanced.  $400  to  the  corporaticm 
for  its  current  expenses,  as  this  amount  and 
more  was  due  upon  his  subscription  and 
was  credited  by  the  court  up<m  the  same. 

[4]  The  court  having  found  upon  sut>stan- 
tial  evidence  that  the  defendant  by  written 
instrument  appearing  In  the  record  waived 
all  right  to  rescind  his  subscription,  that  he 
did  not  In  fact  attempt  to  rescind  his  sub- 
scription before  the  commencement  of  the 
action,  whl<^  was  after  the  time  provided 
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for  In  the  permit  snder  whldi  hla  stodc  wu 
sold  ta  Urn,  and,  Indeed,  after  the  time  lim- 
ited In  ttie  amended  pennlt;  and  that  tiie 
poratlon  did  not  In  taxt  rdease  blm  from  audi 
■DbBcr^irtion.  it  ttrtlowa  tbat  lie  i«  liaUe  tor 
the  unpaid  balance  doe  Owreon  to  a  creditor 
of  Uie  ctnporatlon.  Blood  t.  la  Serena  Land 
Co.,  160  Gal.  784,  8d  Pa&  lOOa 

mie  argnmoit  onttalned  in  ttie  appellant* a 
brledC  wlfli  leteraux  to  the  done  to 

the  defendant  In  pomittlng  the  plalntlfr  to 
readnd  hie  stock  snbscriptlon  la  Inapplicable 
lien,  becanae  the  court  has  held  ttie  plain- 
tiff to  bis  contract  of  sabacrlptloo.  Hla  obli- 
gation upon  bis  Btock  aubscriptlcm  was  found 
by  the  trial  courts  and  tlw  Indebtedness  to 
the  oonKvatton  doe  from  i^atntlff  on  ac- 
count of  said  sabscrlptlon  was  applied  pro 
rata  to  the  aatlafliction  of  the  Judgment  held 
by  Mm  as  a  creditor  of  the  corporatlai.  TbA 
judgment  seems  not  only  correct  in  law,  but 
In  substantial  accord  with  the  equities  of 
the  parties.  Both  plaintiff  and  defendant 
are  compelled  to  carry  out  their  stocK  snb- 
Borlptlon  agraemaxts,  and  the  tosses  which 
the  businees  venture  suffered  are  borne  by 
than  equally  in  proportlaa  to  tbdr  holdings 
In  the  company. 

The  judgment  la  afBrmed. 

We  conear:  BBITTAIN,  J.;  NOURSB,  J. 


MITCHBLI/  T.  BUSSELLw   (CIt.  81S4.) 

(District  Oourt  of  Appeal,  First  District,  Dlvl- 
sioQ  1,  California.    Dec.  26,  1919.) 

Husband  asd  wm  «E3>26^ETiDincs  but- 
rxonnr  io  SDBTAm  nzrnxNa  that  pbopibtt 

WAS  OOHMUNirX  PBOnSIT. 

In  BorviTlng  husband's  action  against  daugh- 
ter to  whom  deceased  wife  had  devised  prop- 
erty, evidence  held  to  sustain  finding  that  the 
proper^,  though  lu  wife's  name,  bad  been  pur- 
chased and  paid  for  by  j<^t  efforts  of  hnsbond 
and  wife  during  their  coverture  while  residing 
In  the  state. 

Anieal  from  Siq>erlor  Court,  San  Diego 
County;  S.  M.  Harsh,  Judge. 

Action  by  Reuben  H.  Mltt^ell  against  EUa 
Ii.  BuBselL  JndgmoiC  for  itolntilf,  and  de- 
fendant appeals.  Affirmed. 

P.  M.  Andrews,  of  San  Diego,  for  appellant 
A.  C.  Mouser  and  John  W.  Rummage,  both 
of  San  Dl^,  for  respondent 

EERRIGAN,  J.  .  This  is  an  acti<Hi  to 
quiet  title.  The  plaintiff  had  judgment  as 
prayed,  and  the  single  question  preseoted 
upon  the  def^dant's  appeal  is  whether  or 
not  the  evldoice  sustains  the  finding  of  the 
trial  court  that  the  pn^;>erty  iiLytdved  In  the 


action  was  commnnltf  iffoperty  of  the  plain- 
tiff and  his  deceased  wife.  After  a  carefol 
exwmlnatlflp  of  ttie  reoord  we  have  arrived 
at  the  conduBlca  that  this  qneetioa  must  be 
answered  In  the  afflnoatlTe. 

The  plaintiff  and  hto  wife.  Blartha  U  Mitch- 
ell, were  at  the  time  of  the  latt»r*a  death 
living  upon  the  pn^erty  here  omooned,  and 
it  stood  of  record  In  her  name.  By  her  last 
will  and  testamoit  aha  undertotA  to  deviae 
It  to  the  defendant,  her  dau^ter  by  a  foz^ 
uier  marriage,  and  she  left  the  remalndra  of 
the  property  standing  of  record  in  her  name 
to  laet  husband,  the  plaintifflL  tbe  testimony 
toidlng  to  support  t3ip  judgment  Is  as  follows : 
The  plaintiff  and  the  deceased  were  married 
in  Massacbusetts  in  the  year  1893,  and  in  the 
following  year  tb^  moved  to  this  state,  set- 
tUng  In  the  dty  of  San  Diego.  Tbe  plaintiff 
at  that  time  waa  possessed  of  $100,  and  his 
wife  of  an  amount  sMnewhat  in  excess  of 
$2,600.  They  lived  together  in  San  Dle«o 
,antil  the  time  of  the  wife's  death,  whidi  oc- 
curred In  the  month  of  April,  1917.  Shtntiy 
after  settling  In  San  Diego  they  began  buy- 
ing and  selling  parcels  of  real  estate,  and  in 
the  28  years  of  their  married  life  there  they 
handled  32  pieces  of  such  property,  the  title 
to  nearly  all  of  whidh  was  taken  In  the  wife's 
name,  B<Hne,  however,  being  taken  in  the 
name  of  the  plaintiff.  Upon  sales  this 
property  the  m<mey  representing  the  price 
thereof  was  usaally  deposited  to  the  credit 
of  Mrs.  Mitchell,  irrespective  of  whether  it 
stood  in  her  name  or  that  of  her  hnsband, 
although  on  one  occasion  the  sum  of  $1,200, 
the  proceeds  of  the  sale  of  a  parcel  standing 
In  h»  name,  was  divided  equally  between 
them,  and  was  used  by  them  to  defray  the 
expenses  of  a  trip  east  Tt»  plaintiff  Is  by 
trade  a  caipeaitor.  For  at  least  ten  years 
after  coming  to  Oaliftanla  he  fUlowed  his 
trade,  and  frtmi  his  eAmlngs  and  a  pmsion 
received  by  him  as  a  veteran  of  the  United 
States  army  he  was  able  to  save  some  m(mey, 
which  w'ent  Into  the  pnrcfaaae  price  ot  parcels 
of  land  bought  as  mentioaed  above.  He  also 
furnished  mncb  of  the  materials  and  did 
moat  of  the  carpenter  work  in  Improving  the 
greater  part  of  the  property  purchased.  He 
kept  no  account  of  the  money  thus  supplied  by 
dim,  nor  of  the  value  of  such  materials,  nor 
of  the  amount  of  labor  so  performed.  The 
sums  of  money  the  spouses  respectively 
brought  to  this  stat^  together  with  any 
funds  subsequently  acquired  as  the  result  of 
their  transactions  of  the  nature  described, 
were  commingled  and  used  indiscriminately 
in  their  purchases,  without  any  effort  to  seg- 
regate or  ke^  an  account  of  their  respec- 
tive contributions.  The  reason  why  title  to 
the  property  was  as  a  rule  takw  in  tbe  name 
of  Mrs.  Mitchell  waa,  as  testified  by  the  plain- 
tiff, that  he  anticipated  at  all  times  that  he 
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would  i^edeeease  bis  wite,  in  which  event  the 
care  and  expense  of  tbe  administration  of 
his  estate  wonld  be  avoided.  In  so  far  as 
the  partlonlar  piece  of  property  here  in  qnes- 
tlon  Is  concerned,  It  constituted  the  home  of 
I^aintlfr  and  his  wlf^  and  Oie  plaintiff  was 
present  and  participated  in  tbe  negotiations 
whlcli  resulted  in  its  purchase.  As  a  car- 
prater  he  added  a  room  and  made  other  Im- 
proremrats  to  the  house  standing  upon  It,  and 
he  furnished  the  materials  for  and  bnllt  a 
second  house  upon  the  lot  In  these  Instanc- 
es, as  In  all  others,  no  account  was  kept  or 
diaige  made  for  his  labor  or  for  the  materi- 
als furnished  for  the  purpose  ot  this  im- 
provem^t  They  were  regarded  as  contrlbn- 
ttons  to  the  general  Tentur& 

The  trial  court  found  that  "said  property 
was  purdiased  and  paid  for  on  Oie  22d  day  of 
August  IdU^  with  funds  acquired  Iqr  the 
Joint  efforts  ot  plaintiff  and  said  Martha  L. 
Mltchdl  during  thdr  coverture  and  while 
regidinff  in  the  dty  ot  San  Dl^."  We  ttUnk 
the  erldenoe  above  narrated  sustains  this 
finding,  t<a  which  reason  the  Judgm^t  Is 
affirmed. 

We  concur:  WASTER  P.  J,;  WOOD,  Judge 
pro  tern. 


TONMOBB  T.  MAOLBISH.   (Olv.  8135.) 

9>istrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  OoUfomia.   Dec.  24,  1919.) 

1.  New  triai.  «s>44(4>— Mxsoonouot  or  ju- 
st nv  XXAMINIMQ  PUiniXFr'B  MOTOBOYOXJE 
ALLXOKD  TO  HAVB  BEEN  IHJUBED. 

In  ezaminuig  the  motorcycle  of  plaintiff, 
suing  for  injury  thereon,  during  a  recess  (A  court 
to  ascertain  whether  or  not  plaintiff's  wife 
could  have  seen  the  speedometer  from  the  scat 
where  she  was  siting  in  the  rear,  as  she  testi- 
fied, tbe  jury  was  not  only  taking  evidence  out 
of  court  without  the  knowledge  of  the  parties, 
bat  was  taking  evidence  along  new  lines,  which 
plaiptiff  had  no  opportonity  to  explain  or  re- 
fute,  and  snch  misoonduet  was  ground  for  a 
new  triaL 

2.  New  tbui.  «»5G— Qttxstiok  or  pbejudioe 
xo  puxnm  vboh  jvbt's  ioboondtjot 
wzTuiiv  DXSOBBnon  or  ooubt. 

niott^  a  mare  bregolarity  which  does  not 
affect  the  substantial  rights  of  the  party  or 
prevent  him  from  having  a  fair  trial  does  not 
jostify  granting  new  trial,  the  aueation  of 
whether  the  action  of  tbe  Jury  In  examining 
plaintiff's  motorcyde,  on  which  be  was  injured, 
doriag  a  recess,  and  thus  taking  evidence  inde- 
pendently, under  all  drcumstances  materially 
affected  plaintiff's  substantial  rights  and  pre- 
vented him  from  having  a  fair  trUl,  was  within 
the  discretimi  of  the  trial  court 
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8.  Appkai,  akd  ebbob  «ss>101S(ti>— Detebhi- 
HATXON  oh  oonrucnNQ  AnuAVxra  pbb- 

SENZED  OH  MOTION  FOB  HHW  TSUI>  CONCLU- 
SIVE. 

The  detennination  of  tbe  trial  court,  allow 
ing  motion  fw  new  trial  on  conflicting  affidavits 
of  matters  alleged  in  such  affidavits,  is  eondn- 
slve  on  api>eaL 

4.  Appeal  aho  ebiqb  •=>977(3)— Gbaht  or 

HXW  XBIAL  WZU.  hot  BB  DWIUBBED  XT  EBA- 
SOHABLT  JUSnriED. 

The  action  of  the  trial  court  in  granting  a 
new  trial  will  not  be  disturbed  on  appeal  if 
reasonatdy  or  debatably  justified. 

5.  Appeal  ahd  bbeob  •s>8C6(6)— Gbaht  or 

HEW  IBXAI.  BUBTAIHABLB  OH  AHT  OBOUHD 
or  ICOTXON  HOT  XXPBE8SLT  XXGLUUED  WILL 
BE  BUSTAXHED. 
If  order  granUng  new  trial  can  be  sustained 
on  any  ground  stated  in  the  motion  and  not  ex- 
pressly excluded  1^  the  order,  it  will  be  sus- 
tained. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McConnlck,  Judg& 

Action  by  C.  A.  Tunmore  against  A.  L. 
Macleish.  From  an  order  granting  plaintiff 
a  new  trial  after  an  adverse  verdict,  defend- 
ant aK>eals.  Affirmed. 

Haas  &  Duunlgan,  of  Los  Angeles,  for  ap- 
pellant 

Oscar  B.  Wlntram,  Charles  Wlnbum,  and 
Howard,  all  ot  Los  Angeles,  for  nstfooo.' 

oat, 

LANODON,  P.  J.  t1]  This  Is  an  appeal 
tnm  an  order  granting  a  motion  for  a  new 
trial.  The  action  was  one  for  persiHial  In- 
juries suffered  by  tiie  plaintiff  by  reason  of  a 
Cf^Hslon  betweoi  a  motorcycle,  on  which  the 
plaintiff  was  rldlngp  and  an  automobile  bdng 
driven  by  the  detSndant;  The  verdict  ot  the 
jury  was  for  the  deCoidant  A  motion  for  a 
new  trial  was  made  uixm  tUx  grounds.  Tbe 
order  granting  the  motion  wBa  upon  four 
grtnmds.  The  first  of  these  grounds  Is  stated 
to  be:  "Irregularity  of  Jurors  In  examining 
motorcycle  out  of  court."  The  facts  in  re- 
lation to  this  incident,  as  they  appear  from 
the  affidavit  of  Nora  Tunmore,  the  wife  of 
the  plaintiff,  and  a  witness  in  the  case,  are 
that  during  a  recess  of  the  court  and  before 
the  Introduction  in  erld^oe  ot  the  motor- 
cycle upon  which  the  plaintiff  was  riding  at 
the  time  of  the  acdd^t,  two  Jurymen  care- 
fully examined  the  motorcycle  and  its  vari- 
ous parts,  and  in  discussing  the  said  motor- 
cycle at  the  time  of  this  examination,  one  of 
said  Jurymen  stated  to  the  other  that  it  was 
impossible  for  the  plaintiff's  wife  to  have 
seen  the  speedometer  from  where  she  was 
sitting  on  the  rear  seat  at  the  time  of  the 
accident  It  also  appears  from  the  affidavits 
of  this  witness  and  ot  the  plaintiff  that  at 
the  time  the  motorcycle  was  examined  by  the 
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said  imymea  the  speedmneter  was  not  In 
the  same  txmltlon  tiiat  It  bad  occnpled  at 
the  time  of  the  accident— but  that  It  had  be- 
come loosmed  and  had  sUi^ited  oat  ot  pod- 
tloD  reaaon  of  the  force  of  the  Impact  of 
the  automobile  and  the  motorcycle  at  ttie 
time  of  the  accident  It  appears  from  the 
afildavlt  of  one  of  the  attorneys  for  the 
plaintiff,  and  from  an  ezaminatlan  of  tlie  rec- 
ord that  no  evidence  was  introdnced  npon 
the  qneatlon  of  the  position  of  the  8i>eed- 
ometor  prior  to  the  time  of  the  cidllslon.  In 
examining  the  motorcycle  daring  a  recess  of 
court  for  the  purpose  of  ascertaining  whether 
or  not  the  iAalntlfl*s  wlfft  conld  have  seen 
the  speedometer  from  where  she  wafe  sitting, 
the  jury  was  not  <mly  taking  evidence  out  of 
court  without  the  knowledge  of  the  parties, 
but  was  taking  evidence  along  new  lines 
which  the  plaintiff  bad  no  opportunity  to  ex- 
plain or  refute.  It  Is  said  In  the  case  of 
HigglnB  V.  L.  A.  Oas  A  Electric  Co.»  159 
Cal.  651,  U6  Pac.  813.  84  L.  B.  A.  (N.  S.)  717: 

"It  1b  a  fandamcntal  mle  that  oil  evidence 
■ball  be  taken  in  open  court,  and  that  each 
party  to  a  controTeray  Bhall  have  knowledge  of, 
and  thuB  be  enabled  to  meet  and  answer,  any 
evidence  brought  aeainst  him.  It  is  this  fun- 
damental role  which  is  to  trovem  the  use  of 
such  exhibits  by  the  Jury.  They  may  use  the 
ahlblt  according  to  its  nature  to  aid  them  in 
welding  the  evidence  which  has  been  given  and 
in  reaching  a  conclusion  upon  a  controverted 
matter.  They  may  carry  ont  experiments  with- 
in tho  lines  of  oflFered  evidence,  but  If  their 
exiteriments  shall  invade  new  fields  and  thoj 
shall  be  Influenced  in  their  verdict  by  discover- 
ies from  sudi  experiments  which  will  not  fall 
fairly  within  the  scope  and  purview  of  the  evi- 
dence, then,  manifestly,  ^e  jury  has  been  itsplf 
taking  evidence  without  the  knowledge  of  either 
partT,  evidence  wUdi  It  Is  not  possible  for  the 
party  Injured  to  meet,  answer,  or  ezidatn.'* 

A  very  learned  discussion  of  this  question 
apitears  in  said  last-cited  case,  and  the  rea- 
soning therein,  we  think,  clearly  brings  the 
present  case  within  the  Inhibition  of  the  rule. 
Also,  in  the  present  case,  there  is  the  added 
irregularity  that  the  exhibit  was  examined 
out  of  court  and  before  it  had  been  Intro- 
duced in  evidence.  It  is  improper  for  a  Jury 
to  receive  any  evidence  out  of  court  Rod- 
gers  V.  Central  Pac.  Railroad  Co.,  67  Cat  607, 
8  Pnc.  377. 

[2]  While  It  is  true,  of  course,  as  contend- 
ed by  counsel  for  the  respondent,  that  a  mere 
irregularity  which  does  not  affect  the  sub- 
stantial rights  of  the  other  party  or  prevent 
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him  from  having  a  fair  trial  does  not  jnatlCy 
the  granting  of  «  new  'trial,  the  question  as 
to  whether  fba  acdon  of  the  jury  under  all 
the  droimstancee  matolally  affected  plain- 
tUfa  aubstantlat  rii^ts  and  prevented  hua 
fron  taavli^  a  fair  trial  was  peculiarly  <me 
that  was  addressed  to  discretion  of  the 
trial  coort  As  was  stated  In  tba  case  of 
PIsrcy  V.  Plercy,  149  Gal.  166.  86  Pac.  S07, 
the  trial  court  having  heard  and  seen  the  wit- 
nesses on  the  trial,  and  having  knowledge  as 
to  those  drcnmstances  of  a  case  which  cannot 
be  reproduced  in  the  printed  leoord,  la  in  a 
better  po«ltl<m  than  is  die  antellate  court  to 
determine  as  to  the  effect  of  the  irregularity 
upon  the  result  ot  the  trlat 

The  respondent  argues  that  the  affidavits 
of  the  Juroiy  may  not  be  considered  by  the 
court  upon  such  an  irregularity  in  their  con- 
duct. A  discussion  of  that  question  becomes 
unnecessary  here.  We  have  stated  the  facts 
as  they  appear  in  the  affidavits  of  the  plain- 
tiff and  his  wife  without  regard  to  affidavits 
of  any  of  the  jurors. 

[3]  The  argument  of  the  respondent  based 
up<m  the  allegations  of  the  counter  affldavita 
cannot  be  urged  here,  because  the  determina- 
tion of  the  court  upon  conflicting  affidavits  of 
matters  alleged  in  sold  attiduvlts  is  conclusive 
here.  Barrett  v.  Graham,  19  Cal.  635 ;  Love 
v.  Watts,  1  Col.  Unrep.  24 ;  DlUer  v.  North- 
ern Cal.  Power  Co.,  162  CaL  532,  123  Pac.  359, 
Ann.  Cas.  1913D,  908.  Whether  the  conduct 
of  the  attorney  for  the  plaintiff  constituted 
a  waiver  of  this  irregularity  is  a  question 
dependent  upon  conflicting  allegations  ap- 
pearing in  the  affldavita  and  counter  affi- 
davits, and  the  determination  of*  the  trial 
court  upon  this  matt^  will  therefore  not  be 
disturbed. 

[4, 1]  It  has  been  repeatedly  held  that  the 
action  of  the  trial  court  In  granting  a  new 
trial  win  not  be  disturbed  npon  appeal  if 
there  la  a  reasonable  or  fairly  debatable  jus- 
tification for  its  action.  Harrison  v.  Sutter 
Street  BaUway  Co.,  116  Cal.  156,  47  Pac. 
1019.  If  the  order  granting  a  new  trial  can 
he  sustained  upon  any  ground  stated  in  the 
motion  and  not  expressly  excluded  by  the 
OTder,  it  will  be  sustained.  Gordon  v.  Rob- 
erts, 162  Cal.  606,  123  Pac.  288;  Cahill  v. 
Stone  Co.,  167  Cal.  126,  138  Pac.  712.  It 
therefore,  becomes  unnecessary  for  ua  to  dis- 
cuss the  other  grounds  upon  which  the  order 
was  based. 

The  order  appealed  from  is  affirmed. 

We  concur:  BRITTAIN,  J.;  MOUBSB,  J. 
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SGHEREB  V.  BIZNBNMUIiLER.    (CBr.  2898.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    Dec  SI,  1019.) 

1.  Etidbncb  ^9472(4)  —  Pbopek  TSUTMBN7 
bt  doctob  a  subjzct  fob  bzpbbtb. 

Wbat  is  or  is  not  pn^r  practice  in  exam* 
ination  and  treatment  bj  a  physician  and  snr- 
eeon,  or  the  twial  praetioe  and  treatment,  is 
a  question  for  experts,  and  can  be  cstablidied 
only  by  their  testimony. 

2.  PaXBIGXAKS  AND  BDBOlOm  4s»18@MNBO- 
UOXKCE  IN  SSBAIHEKT  OT  aUNBHOT  WQUND 
IX  ELBOW  nor  8H0WH. 

Evidence  AeU  insufficient  to  establish  n^ 
lifencc  in  the  treatment  <tf  a  gunshot  wound  in 
the  elbow. 

8.  PnTsiozAxa  aits  BUSGione  •=»1818)— Or- 

RS  TO  TAKE  7ATISIII  TO  AHOTBEB  mBB  EX- 
BEBIBSCKD  SOCTOB  FOE  SECOND  OPEBATION 
NOT  ADinSSION  OV  INCOUFETENCT. 
That  defendant,  who  had  operated  on  and 
treated  a  funshot  wound  in  plaintiff's  elbow, 
told  him  he  would  take  him  to  another  doctor 
for  another  operation,  because  he  had  had  more 
experience  with  such  cases  and  Imd  just  return- 
ed from  tlie  war,  and  defendant  had  not  had  a 
like  case  before,  is  not  an  admission  of  incom- 
petency and  unskiUfulnesa,  that  is,  that  he  did 
not  possess  that  reasonable  degree  of  learning 
and  sldll  possessed  by  others  of  his  profession 
in  his  localitT. 

4.  PBT8IC1AH8  AND  SDBOEOnS  ^»18(6)— IN- 
COMPI.ETE  BECOVEBT  OT  PATIENT  BAXBEB  HO 
PBS8U1CPTION  or  UOK  OP  SKILL  OE  ATTEN- 
TION. 

^niat  a  patient  does  not  make  a  complete 
recovery  raises  no  presumption  of  absraee  of 
proper  sUll  and  attention  <m  Uie  part  of  the 
tending  doctor. 

Appeal  from  Superior  Court,  City  and 
Connty  ot  Saa  Frandsco;  B.  P.  ShortaD, 
Jadgp. 

Action  by  Otto  Scherer  against  W.  C.  Eld- 
mmnller,  Jr.  Judgment  for  plaintiff,  and 
defendftnt  appeals.  Berersed. 

Stanley  Moore  and  B.  W.  Palmer,  bott  of 
San  Frandsco,  tor  appelant 

Deroto,  Richardson  &  Devote  and  Kari 
Kennedy,  all  of  San  Frandsco,  for  respond- 
ait 

LANGDON.  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  of  $2,000  against 
him  in  on  action  brought  by  the  plaintiff  to 
recover  damages  for  alleged  Improper  sur- 
gical and  medical  treatment  administered  to 
the  plaintiff  by  the  defendant,  a  practicing 
physidan  of  San  Francisco.  The  tacts  are. 
stated  briefly,  that  on  the  24tb  day  of  April, 
tSKt,  plaintiff  received  a  gunshot  wound  in 
the  rt^t  elbow ;  the  bullet  passing  through 
the  joint  and  shattering"  the  bones.  He  waq 
treated  at  the  emergency  ho^ltal,  where  the 
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wotmd  was  bandaged,  and  he  returned  to  his 
borne.  During  the  evening  of  the  same  day 
the  pain  became  very  severe  and  be  called 
the  defendant,  a  physidan,  who  administered 
a  hypodermic  to  ease  the  pain.  The  next 
morning  the  defendant  directed  the  plaintiff 
to  go  to  a  hospital  for  treatment,  and  while 
plaintiff  was  at  the  hospital  defendant  ex- 
amined  tbB  wound,  had  X-ray  pictures  taken 
and  bandaged  the  arm  again.  The  arm  was 
badly  swollen  and  Inflamed  and  It  was  de- 
cided that  an  operatioD  was  not  advisable 
until  this  condition  was  relieved.  On  the 
11th  day  of  May,  the  aweUlng  and  In^am- 
mation  having  subsided  Bome.  an  operation 
was  performed  by  the  defendant,  assisted  by 
Dr.  Remmell,  and  the  arm  was  placed  In  a 
plaster  cast,  through  which  an  opening  was 
made  to  allow  access  to  the  wouhd  for  cleans- 
ing and  treatment  loiter  this  cast  was  re* 
moved  and  the  arm  placed  in  splints.  After 
the  <^)eration  the  plalntlOF  called  regularly 
at  the  office  6t  the  defendant  and  was  treat- 
ed by  him.  Onie  arm  showed  signs,  of  infec- 
tion and  discharged  pus  from  the  date  of  the 
opoatlon  until  August  21st.  At  this  date, 
the  wound  having  failed  to  heal.  X-ray  pic- 
tures were  again  taken,  and  the  defendant 
advised  the  plaintiff  that  It  would  be  nec- 
essary for  him  to  undergo  another  operation. 
At  this  time  the  defendant  stated  to  the 
plaintiff  that  he  would  take  him  to  another 
physidan,  Dr.  SCoddaM,  who  had  Just  re- 
turned firom  tbe  war  Eone  and  who  had  had 
conatderable  operlence  wltb  Iqjurles  of  this 
diaracter.  Plaintiff  and  defendant  together 
consulted  Dr.  Stoddard,  who  also  advised 
another  operation.  Plaintiff  thereupcai  dis- 
continued his  visits  to  the  defendant's  office 
and  consulted  pliysldans  selected  by  Urn, 
who  performed  a  seemd  operation.  After 
the  second  operation  the  wound  healed  Tap- 
idly,  but  the  dbow  remained  stiffened. 

[1]  The  appellant  attacks  the  verdict  as 
unsnstalned  by  the  evidence,  and  this  argur 
mmt  raises  sevwl  <pieBtl«is  of  law.  Tba 
first  of  these  Is  a  construction  of  the  evidence 
under  the  rule  laid  down  in  the  case  ot 
Houghton  Dicftsou,  29  Cal.  App.  ^1,  15B 
Pac.  128,  to  the  effect  that  what  Is  or  Is  not 
proper  practice  In  examination  and  treiatment 
by  a  physidan  and  surgeon  or  the  usual  prac- 
tice and  treatment.  Is  a  qnestltm  tor  experts 
and  can  be  established  only  by  their  testi- 
mony. This  same  rule  has  been  reiterated  In 
the  case  of  Dameron  v.  Ansbro,  178  Pac.  879, 
and  In  other  cases  cited  therein.  It  Is  the 
contention  of  the  plaintiff  that  the  defend- 
ant was  n^ligent  In  not  taking  X-ray  pic- 
tures after  the  operation  and  before  August 
21st,  for  It  is  contended  that  if  such  pictures 
had  been  taken  they  would  have  showu  a 
condition  calling  for  a  second  operation,  and 
it  la  argued  inferentlally,  though  without  any 
evidence  In  the  record  In  support  thereof, 
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that  a  Beotmd  operatloii  at  an  earlier  date 
would  have  prevented  plalntUFa  arm  from 
becoming  stiff.  Tb9  only  expert  testimony 
ottered  by  the  plaintiff  for  tbe  purpose  of 
establishing  tbe  negligence  of  the  defendant 
was  that  of  Dr.  Coffey.  In  r^ly  to  repeated 
questions  directed  to  the  same  matter.  Dr. 
Coffey  maintained  whether  or  not  he,  as 
1  physician,  would  take  X-ray  pictures  short- 
ly after  i>erforming  an  operation  such  as  was 
performed  in  the  present  case  would  depend 
up<Hf  whether  or  not  he  was  certain  or  un- 
certain of  his  mechanical  fixation  in  the  op- 
erati(Mi.  Dr.  Coffey  also  stated  that  the 
length  of  time  that  would  be  required  to  form 
a  union  of  the  bones,  where  the  person  was  In 
good  health,  might  be  six  numths  or  a  year 
or  longer.  The  following  questions  and  an- 
swers also  &vpe&r  In  the  direct  ezamlnatlm 
of  Dr.  Coffey : 

"Q.  Supposing  there  was  infection  which  last- 
ed from  the  time  of  the  operation  on  Hay  11th 
mitil  Aufnat  21st,  almost  continuoQsly.  Can 
you  state,  with  that  aitnation  erirting,  whether 
or  not  yon  would,  before  Aogust  2l8t.  have  op- 
erated anew  upon  the  arm  after  taking  X- 
ray  photegnvbs?  A.  No;  I  wouldn't;  that 
wouldn't  govern  me;  what  would  govern  me 
would  be  the  infection;  If  it  deared  up  and 
I  could  go  into  that  field,  that  wonld  govern 
me  entirdy;  not  the  X-ray;  the  infection 
wonld  determine  the  going  in  there  and  dls- 
turt>ing  this  wiring  or  doing  any  further  work, 
becaose  I  wonld  be  opening  op  a  new  field  of 
infection.  Q.  What  would  you  say,  Doctor, 
in  the  event  there  was  a  constant  condition 
of  suppuration  during  all  that  period  ot  time? 
A.  I  would  treat  the  suppuration  and  forget 
all  about  tile  fracture.  Q.  What  method  would 
you  use  in  the  treatment  of  tbe  Infection?  A. 
Well,  one  of  tbe  antiseptics— waab  it  out, 
clean  it;  if  it  was  confined  to  that  locality, 
I  would  simply  reaort  to  local  dressings.  I 
would  inject  an  antiseptic  fiuid  and  get  proptT 
drainage.  I  would  wash  it  Q.  During  the 
treatment  tor  the  suppuration  would  It  be  nec- 
essary to  or  usual  to  take  any  X-ray  photo- 
graphs to  ascertain  the  condition  not  only  of 
the  bones  but  ot  the  tissues?  A.  Wdl,  if  I 
had  suppuration,  the  X-ray  would  serve  no 
purpose  because  I  woold  be  governed  entirely— 
the  mechanical  work  upon  that  arm  would  be 
'  governed  entirely  by  the  presence  of  tbe  infec- 
tion. I  wouldn't  attempt  to  go  in  tiiere  while 
there  was  infection.   •   •   ♦  •* 

There  is  other  testimony  of  this  witness  of 
a  like  character.  It  clearly  appears  from 
his  entire  testimony  that  whether  or  not  It 
would  be  desirable  to  take  X-ray  pictures  at 
frequent  intervals  after  an  operation  such  as 
this  would  depend  upon  the  Individual  case 
and  the  personal  knowledge  of  tbe  internal 
situation  possessed  by  the  man  .who  had 
performed  the  operation;  that,  regardless  of 
whether  or  not  X-ray  pictures  had  been  taken 
at  frequent  intervals,  It  would  have  been  un- 
wise, according  to  the  opinion  of  Dr.  Coffey, 
to  have  operated  during  the  time  that  the 
wound  showed  signs  o£  infection ;  that  In 


cases  ot  this  diameter  it  mUht  be  neeenary 
to  (verata  half  a  dosoi  tlmea  m  a  brae  be* 
fiore  geMng  a  union.  It  la  admitted  that  the 
wound  was  suppurating  daring  the  entire 
t^ne  it  was  being  treated  by  tbe  defendant, 
and  it  is  also  admitted  that  the  treatment 
given  It  during  such  period  was  the  treat- 
ment which  Dr.  CoBey  testlfled  he  wonld 
hlmstif  have  given  in  a  similar  case.  Dr. 
Coffey  testified  that  he  bad  had  27  years' 
experience  as  a  physician  and  surgeon  and 
had  handled  over  18,000  fracture  cases ;  that 
the  injury  to  the  plaintiff  was  a  very  serious 
Injury;  that  it  was  such  an  injury  as  was 
likely  to  result  In  a  stiff  elbow;  that  it  was 
an  unusual  injury;  that  not  many  doctors 
in  this  locality  have  had  cases  of  precisely 
this  kind;  and  that  he  himself  had  never 
had  a  case  like  it 

[2]  We  have  discussed  this  testimony  at 
length  because  upon  it  plaintiff  must  rest  to 
establish  negUgrace  In  the  treatmait  receiv- 
ed by  him.  We  think  It  falla  fiir  Abort  of  the 
proof  required. 

[S]  The  reepoaimt  argues  that  because  the 
defendant  stated  to  the  plaintiff  about  August 
20th  that  he  would  take  him  to  Dr.  Stoddard 
for  tiie  second  operation  because  Dr.  Stod- 
dard had  had  more  experience  with  such 
cases  and  had  Just  returned  from  the  war 
cone,  and  that  he,  defendant,  had  not  had  a 
case  like  this  one  before,  this  amotmts  to  an 
admission  of  Incompetency  and  miskillfulness 
upon  tbe  part  of  the  defendant  We  think 
these  statements  are  susceptible  of  no  such 
constmcUon.  As  pointed  out  before.  Dr. 
Ooffey  testified  that  in  an  experience  cover- 
ing 18,000  fracture  cases  he  had  never  seen 
a  case  like  this  one.  The  defoidant  testified 
that  be  had  had  considerable  experience  in 
fracture  cases,  but  had  never  had  one  pre- 
cisely like  Uila.  The  fact  that  Dr.  Stoddard 
was  admitted  to  be  more  experienced  and 
skilled  along  this  particular  line  does  not 
imply  that  the  defendant  did  not  possess 
that  reasonable  degree  of  learning  and  skill 
possessed  by  others  of  his  profession  in  bis 
locality.  This  question  Is  discussed  in  the 
case  of  Hoof^ton  v.  Dickson,  supra,  where 
it  Is  said  that  the  fact  that  stHne  other  phy- 
sician may  have  discovered  a  dlsIocatl(m  In 
an  arm  does  not  show  a  want  of  ordinary 
care  In  the  defendant  physician,  since  the  phy- 
sician who  made  the  discovery  may  have 
been  a  man  wh<^  by  reason  of  siqterior  learn- 
ing and  advantages,  possessed  fer  more  than 
ordinary  skill  in  bis  profession.  The  court 
in  that  case  quotes  from  the  case  of  James  t. 
Crockett,  84  N.  B.  640;  as  foUowa: 

"A  Borgeon  does  not  undertake  to  peifmn  a 
cure,  nor  does  he  undertake  to  use  the  bluest 
possible  degree  of  skill,  as  there  mi^  be  perscms 
■of  higher  education  and  greater  advantages  than 
himself.   •   •  •" 

Surely  It  will  not  be  contended  that  tbe 
measure  of  ordinary  skill  Is  the  amonnt  of 
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BkUl  and  expeitence  acqnlred  by  physldans 
who  liave  bem  working  for  some  time  In  the 
war  Bone  and  a  constant  Bncces- 

Bion  of  difficult  and  nnuanal  caws. 

[4]  Tbongh  the  determination  of  the  qaes- 
tloDs  herein  discussed  cats  the  foundation 
from  under  the  Judgment  in  this  case,  it  la 
pertinent  to  remark  also  that  the  record  con- 
tains no  ertdence  tbat  it  .would  have  beeq 
possible  or  likely  bj  any  oonne  of  treatment, 
no  matter  how  skillful,  to  have  restored  to 
the  plaintiff  the  fall  use  of  his  arm  after  an 
Injury  such  as  occurred  here.  The  fact  that 
a  patient  does  not  make  a  complete  recoTery 
raises  no  presnmption  of  the  absence  of  pr<^ 
er  skill  and  attention  upon  the  part  of  the 
attending  physician.  Halre  t.  Beese,  7  Pblla. 
(Pa.)  IBS,  quoted  in  Houghton  t.  Dickson, 
supra. 

It  becomes- unnecessary  to  discuss  the  other 
points  urged  by  the  appellant. 
The  ^dgment  is  reversed. 

We  concor:  BBITTAIN,  J,;  NOUBSB.  J. 


McNETT  V.  McNETT.   (CIt.  8171.) 

(District  Court  of  Appeal.  Fbst  District,  DItI- 
■ton  1,  Oalifomta.  Dee.  tB,  im.) 

1.  DxToaoi  «E»18<(1)— OMUOt  AWABDZHa  cnrs- 

TOnT  or  UHOB  CHILD  OAITHOT  BS  MTOWKD 
OH  APPUL  nOH  niVAI.  JUnGHBlfT. 

Where  a  bniband  was  granted  a  dlToree  on 
faia  crofls-complaint,  the  wife  cannot,  on  her  ap- 
peal from  the  final  Judgment  of  divorce,  obtain 
review  of  an  order  entered  pending  the  entry 
of  such  Judgment  directing  that  cuatody  of  a 
minor  child  of  the  marriage  be  delivered  to  the 
bmband,  for  the  order  was  a  subject  of  a  Bej>- 
arate  appeaL 

2l  Afiul  Aim  moB  «=a>1011(l>~Vtai>nra 

or  TBUX  OOUBT  Olf  OOnFLIOTIlTO  EVimifCE 

WHX  HOT  BB  DISTTTBBBO. 
Where  the  evidence  was  ccmflicting  and  was 
mfficient  to  support  the  findings  of  the  trial 
coort,  SDCh  findings  will  not  be  distorbed  on 
appeaL 

3.  CoBTncnAHOx  «s»22— Aixowahob  worn  as- 

BEHCB  or  WXTHESSn  BBBia  XH  DISOBBII(nT  OT 

tbiai.  ooubt. 
The  allowance  of  a  continuance  to  procure 
the  presence  and  testlnuniy  <d  an  absent  witness 
is  a  matter  which  lies  very  largely  in  the  dis- 
cretion of  the  trial  Judge. 

4.  Apfeai.  ahd  ebbok  «=>0€6(2)— Obosb  ns- 

RTIHO  OOHTUTUAHCB  rOB  ABSENCE  OF  WIT- 
HE8BBB  HOT  DIBTUBBED  UNLESS  DISOBBKIOn 
IS  AB1T8BD. 

An  order  denying  a  continuance  on  account 
(rf  Uifl  absence  of  a  witness  will  not  be  diaturl>ed 
tra  appeal  unless  an  abuse  of  discretiiHi  is  shown. 
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6.  OOHTXNUAiraB  4M24-DBHUZ.  OW  OOlltlHU- 
ANCa  OH  AOOOUHT  OT  ABBBHOH  OP  WITHUB 
HELD  HOI  AH  ABUSE  0?  DtSOBBXIOH. 

Where  it  did  not  appear  tiiat  the  absent 
witness  was  the  <Hily  witness  who  could  have 
given  evidence  as  to  the  matters  for  wliidi  his 
presence  was  desired,  and  it  appeared  that  ap- 
pellant was  provided  with  the  presence  and 
testimony  of  other  witnesses  as  to  sncb  anbject- 
matter,  the  denial  of  a  coutinnance  on  account 
of  tiie  absence  of  such  witness  is  not  an  abase 
of  dlsersdon. 

Appeal  from  Superior  Court,  San  Diego 
County;  O.  N.  Andrews,  JTodga 

Action  for  divorce  by  Willie  Emily  McNett 
against  Bumham  M^etl;  who  cross-com- 
plained. SYom  a  Jndspnent  for  defendant  on 
hla  mias-comi^int,  plaintiir  lyipeala.  Af- 
firmed. 

C  0.  Pease,  of  Ban  Diego,  for  appellant. 
L.  B.  Dadmnn,  <mI  San  Diego,  for  respond- 
oat 

RICHARDS,  J.  [1]  This  U  an  appeal 
from  a  Judgment  in  favor  of  ttie  defendant 
upon  his  cross-complaint  in  an  action  for 
divorce.  In  the  notice  of  appeal  from  the 
Judgment  the  plalntUf  also  states  that  she 
takes  an  appeal  from  an  order  of  the  court 
directing  that  the  custody  of  a  minor  child 
of  the  parties  be  turned  over  to  the  defendant 
pending  the  rendering  and  entry  of  the  judg- 
ment As  to  the  so-called  appeal  from  the 
latter  order,  we  have  vainly  seardied  the 
voluminous  record  before  us  for  the  order 
referred  to;  but  even  if  our  seardb  bad  bem 
snccesafnl  we  oonld  not  consider  the  same 
upon  that  portion  of  the  appeal,  for  the  rea- 
son that  tlw  notice  of  appeal  shows  vjKm 
its  face  that  said  order  waa  made  before 
final  Judgment,  and  was  not  tbereftae  the 
subject  of  a  MS)arate  appeal. 

ill  Upon  ber  appeal  from  the  Judgment 
itself  the  appellant  makes  the  contention 
tliat  the  evidence  in  the  case  la  insnffldent 
to  Bustala  tlie  flndingB  and  Jndgmoit  of  titie 
trial  court  In  support  of  this  contention 
the  ^aintm  has  «nbodied  in  her  brief  a  few 
scattered  and  evidently  incomplete  excerpts 
tTfm  the  rcftortar's  transeiSpt,  wbidi  contains 
611  pages  of  0IB  tastlmaiy  of  over  20  wit- 
nesses who  were  nUed  and  testified  at  tb» 
trial  for  or  against  the  respective  parties, 
and  who  were  examined — and  the  most  im- 
portant of  whom  were  cross-examined  and 
re-ezamlned— at  gteat  lengtii.  The  iU^t 
which  the  aroellant .  thus  sheds  upon  ber 
ccmtention  as  to  the  Inaufflcioicy  of  the  evi- 
draice  in  tb%  case  la  entire  too  feeble  and 
flickering  to  enable  us  to  detmnlne  the  point 
without  an  extended  examination  of  the 
entire  evidence  In  the  case.  We  have,  bow- 
ever,  attempted  to  make  such  examination, 
and  from  even  a  corsory  Inspection  of  the 
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rocwd  It  Boffidaitly  appears  (bat  tbe  testl- 
moi^r  of  the  parties  and  of  thetr  vltnesaes 
in  tbe  case  la  shatpljr  In  conflict  as  to  practi- 
cally every  issue  involved  ther^ 

Aside  from  ttils,  however,  we  have  sattsfled 
ourselves  from  a  careful  inspection  of  the 
record  that  the  findings  of  the  court  are  fol- 
ly supported  by  the  testimony  offered  on  be- 
half of  the  croaS'ComplaJnant  herein,  and  that 
tbe  judgment  of  the  court  based  upon  such 
findings  will  not  therefore  be  disturbed  upon 
appeal. 

[3-C]  The  appellant  farther  contends  that 
an  error  was  committed  by  the  trial  oonrt 
in  its  order  denying  the  plalntiCTs  motion 
for  a  coDtlnuance  of  the  cause  after  the  same 
WQS  at  Issue  in  order  to  enable  her  to  obtain 
the  presence  and  testimony  of  one  Dr.  C 
R.  Knox,  who  was  at  that  time  absent  from 
that  portion  of  the  state,  and  of  whom  It 
was  asserted  in  tbe  atlldavlt  for  such  con- 
tinuance that  he  oould  give  testimony  ma- 
terial to  the  plaintiff  If  present  at  tbe  trial 
of  the  cause.  The  matter  of  the  granting 
or  denial  of  continuances  for  the  purpose 
of  enabling  a  party  to  procure  the  presence 
and  testimony  of  absent  witnesses  la  a  mat- 
ter which  lies  very  largely  wlthtn  the  dis- 
cretion of  the  trial  Judge ;  and  it  must  there- 
fore be  made  to  appear  very  clearly  that 
such  discretion  has  been  abused  before  the 
cause  will  be  reversed  upon  appeal  fw  an 
alleged  error  of  tbe  court  in  denying  a  fur- 
ther continuance  of  the  case.  The  record 
discloses  no  such  abuse  of  discretion  In  the 
instant  case,  since  the  affidavit  and  other 
documents  presented  by  the  plaintiff  upon  the 
hearing  of  said  motion  utterly  fall  to  show 
that  the  absent  witness  was  tbe  only  wit- 
ness who  could  give  evidence  as  to  the  mat- 
ters for  which  bis  presence  was  desired,  or 
that  the  plaintiff  was  not  provided  with  the 
presence  and^  testimony  of  other  witnesses 
to  every  matter  respecting  which  the  absent 
witness  could  have  testified.  This  being  so, 
it  cannot  be  said  that  the  trial  court  com- 
mitted any  abuse  of  discretion  in  requiring 
the  plaintiff  to  go  to  trial  without  the  pres- 
ence of  Dr.  Knox. 

As  to  the  appellant's  contention  that  the 
court  committed  error  amounting  to  an  abuse 
of  discretion  In  awarding  the  custody  of  the 
minor  child,  Robert  McNett.  to  the  defend- 
ant, his  father,  during  the  pendency  of  the 
trial  and  during  certain  periods  after  tbe 
entry  of  tbe  Judgment  therein  as  specified 
In  said  jndgment,  the  only  argument  which 
the  plaintiff  presente  la  support  of  such  con- 
tention la  one  predicated  upon  ber  prior 
ccmtentlon  as  to  the  Insuffldem^  of  ttie  evi- 
dence to  Justify  the  findings  and  Judgment 
of  the  court  In  the  defendant's  favor;  but 
since,  as  we  have  seen,  such  findings  and 
Judgment  constitute  the  determloation  of 
the  trial  court -upon  conflicting  testimony, 


tbis  court  will  not  rs?tew  upon  appeal  the 
oonclnsloii  wbldi  tbe  trial  coort  has  thus 
arrived  at  In  relatlM  to  tbe  custody  of  tbe 
minor  diildren  «tf  tbe  parties  to  tbe  action 
either  before  or  after  the  entry  of  tbe  Judg- 
ment therein. 
JtidgmeDt  affirmed. 

We  concur:  WAam,  P.  X ;  KEUBXGAN,  J. 


DRIPPS  T.  ALLISON'S  MINES  GO.  et  aL 
(CSV,  3028.) 

(District  Court  of  Appeal.  Secoqd  District.  IH- 
Tlslon  2,  California.   Dec.  IT,  1&19.) 

1.  WATBBS  AlfO  WATKB  COUBSEB  ^>21— I^BST 
I,O0ATOB  OF  HinE  DAITNOT  ALLOW  TAJLXIVOS 

TO  BUK  waxt  onro  lowsb  czoxms, 
Tba  first  locator  Mt  miniag  ground  has  no 
rlgh^  by  custom  or  otherwise,  to  allow  "tail- 
ings," to  run  free  in  gulch  through  which  stream 
runs,  and  render  TOlnelesa  the  mtidng  tSaima  of 
subsequent  locattws  bdow  him. 

2.  Mines  Aitn  umvuiM  «=»124— TTxi»b  1.0- 

CATOB  LIABLS  FOB  XRJTIBT  TO  LOWBB  LOCA- 
TOB  FBOH  TAIUHOS  ZBBBSFECTITX  OF  REQ- 
UOINCE.- 

Where  tbe  land  of  a  lower  loeai»r  of  a 
mining  claim  is  invaded  by  "taillngu."  "slick- 
ens,"  or  other  material  from  tbe  claim  of  an 
upper  locator,  such  upper  locator  is  liable,  how- 
ever carefully  he  may  have  worked  his  mine. 

3.  Mikes  abd  loinBALs  4a>124— Mxvb  own- 

EB  BOILZnO  BOULDEBB  FBOH  TBAIL  UPON  AJX- 

OTBSB  lairnro  olau  x-iabue. 
Where  one  mining  dalm  locator,  by  running 
a  trail  or  road  around  the  claim  of  another, 
caused  rocks  and  boulders  to  roll  down  the  side 
of  the  gulch  upon  such  other's  claim,  endanger- 
ing the  Uvea  of  persons  attempting  to  work  it, 
and  impairing,  it  not  deBtroying,  ita  value  for 
mining  purposes,  be  is  liable  to  the  locator  of 
tiie  o^er  daim. 

4.  WaTEBS  ANO  WATES  OOtTBSBS  4=»21— RiOHT 
OF  BUBBEQUENT  UFPEB  LOCATOE  TO  USE  WA- 
TBB  OF  BTBEAK. 

As  between  locators  of  mining  claims  on  a 
stream  fiowing  through  the  public  domain,  the 
rule,  "Qui  prior  est  tempore,  potior  est  jure," 
is  applicable,  but  the  upper  locator,  though  sub- 
sequent, and  though  possessing  a  subordinate 
right,  may  make  reasonable  use  of  the  waters 
of  the  stream^  despite  some  consequent  deteriora- 
tion in  them  the  reasonabloiess  to  be  determined 
by  the  jury  on  the  facts  of  each  case. 

6.  Mines  ano  uxnbbalb  ^»18— LooATXONa 

SHOULD    CONPOBU    TO    PUBUO    SVBVKT  IF 

PBACnCABLB. 

As  declared  by  Rev.  St  U.  S.  S  2331  (U.  S. 
Comp.  St.  S  4630),  it  Is  the  policy  of  the  United 
States  to  have  mining  locations  In  compact 
form ;  if  the  lands  have  been  surveyed,  jiba  ]o- 
eatitm  In  its  exteriw  Umita  most  conform  to  the 
public  survey,  if  reasonably  praetlcable;  if  the 
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land  ia  unBorreyed,  tiie  location  as  reasonably     Hooge  &  Hasen,  ot  Los  Angelea*  for  anwl- 

as  practicable  must  be  rectangular  in  form,  with  lant. 

east  and  west  and  north  and  sonth  boundary      h.  F.  Bridges,  of  Sierra  Madre,  and  F.  B. 
lines,  and  otherwise  approximating  contormity  i>uiiia«  of  Los  Angeles,  for  respondents, 
to  the  pnbUc  surrey  system. 


&  HnnS  AMD  MUrSBAXS  «S>18— lUBOTJUBZTT 

zzr  sura  or  ouix  sqbbouvdid  bt  othbbs 

FKUaSBXBLB. 

The  requirement  of  Rer.  St.  IT.  S.  |  2331 
(U«  S.  Oomp.  St.  i  4680),  that  placer  mining 
claims  conform  as  nearly  as  ^actlcable  with 
the  system  of  public  land  sarreys  does  not  re- 
quire a  placer  locator  to  conform  his  location 
to  legal  siibdivisions  of  the  public  surreys  and 
the  recrtongnlar  subdiyisions  thereof  when  con- 
formity would  coaq>el  him  to  place  his  lines  on 
other  prior  located  claims  surrounding  bim, 
whether  or  not  tlie  <ilaim  be  on  snrr^ed  or 
Dnsorveyed  lands,  but  he  may  conform  its 
boundaries  to  the  snrronnduig  claims,  regardless 
of  any  irr^olarity  in  form  so  produced. 

7.  Mikes  and  mnz&Ais  4=»18— Put  and 

STTBVO:  NOT  ESSENTIAI.  TO  FKKBXOTXna  LOCA- 
TION or  CLAIM. 
The  plat  and  survey  referred  to  by  Rev.  St. 
U.  S.  S  2331  (U.  S.  Comp.  Sl  {  4630).  providing 
thet  where  placer  claims  cannot  be  conformed  to 
legal  trobdivisions  of  gOTemmect  surreys,  surr^ 
and  plat  shall  be  made  as  on  unsnrveyed  lands, 
are  the  plat  and  surrey  to  be  made  and  filed 
whu  aivUaation  for  intent  is  made,  and  are 
not  easeDtial  to  perfecting  raUd  loeaticm  of 
claim. 

8.  MiNsa  AND  vmERALs  <9=>25— Failubk  to 

SEGOBD  LOCATION  NOTICS  WITHIN  TXlfX  FEK- 
80BIBED  NOT  A  POBFKITUBX. 

The  fiulnre  of  a  locator  of  a  placer  mining 
daim  to  record  his  notice  of  location  within  the 
time  prescribed  1^  Oir.  Code,  $  1426d,  did  not 
voi^  a  forfeiture  of  his  claim;  there  being  no 
such  penalty  fixed  by  Uie  statute. 

8.  Minn  and  ictNERALS  29{^— Wa- 

TZBB  AND  WATSB  00UB8BB  4ks»21— RlGHT  OV 
PBIOB  LOCATOR  Or  PLACBB  CLAIIC  WHO  DID 
ROT  REO(»D  NOTICE  IN  TIUE, 

locator  of  a  placer  mining  claim,  not- 
withstanding his  failure  to  record  his  location 
notice  within  the  time  prescribed  by  Civ.  Code, 
i  142ed,  acquired  not  only  a  right  of  posseasion 
Thidi  he  did  not  forfeit  merely  because  of  hla 
neglect  to  make  a  timely  record,  but  also  a 
location  which,  if  imperfect,  was  nevertheless 
aaperior  to  any  other  location  on  the  same 
groimd  that  others  m^ht  subsequently  hare 
attempted  to  make ;  his  right  to  use  water  rea- 
sonably necessary  for  beneficial  use  on  his  claim 
being  superior  to  any  rights  in  others  to  nee  the 
water  on  their  subsequently  located  claims  on 
tho  public  domain  lying  farther  up  the  gukh. 

Aiipeal  from  Superior  Court,  Los  Angeles 
County;  B.  T.  Zoofe,  Judge. 

Action  by  J.  W.  Drlpps  against  the  AlU- 
Bou's  Mines  Company  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Beveraed. 


FINLATSON,  P.  3.  PlalntUT  sues  to  re- 
cover damages  for  certain  acts  of  trequiss  al- 
leged to  hare  bem  coiumltted  1^  defendants 
to  the  Injnry  of  xAalntUTs  placer  mining 
dalm,  and  to  enjc^  further  continuance  of 
the  acts.  At  the  coadnritHi  of  pUlntiUTs  eri- 
dence  tiie  court  gave  Jndgmait  for  defend- 
ants on  the  merits  WiOoat  requiring  the  In- 
troductlon  of  any  evidence  on  their  part. 
From  this  Judgment  i^Inllfr  appeals. 

The  complaint  alleges  that  plaintiff  fa  the 
owner  of  a  placer  mining  dLaim  In  Laurel 
OalCh,  Los  Angeles  county,  containing  20 
acres,  in  tiia  form  ol  a  paralle3ogram,  80  by 
40  rods,  Willi  Its  side  Hues  running  northerly 
and  southerly  and  substantially  parallel  with 
the  direction  of  the  gulch  and  likewise  with 
the  stream  tiiat  flows  tiierdn;  that  after 
plaintiff  located  his  claim,  defendants  locat- 
ed th^  mining  dalm  to  the  north  of  plaln- 
tlfTa  and  furtiier  np  the  golch ;  that  in  work- 
ing their  mill  defendants  caused  large  quan- 
tttlee  of  "tailings"  to  be  carried  down  to  and 
deposited  upon  plalntUTs  dalm,  to  a  depth  of 
from  serwal  inches  to  several  ;  tiiat  sqb- 
sequoit  to  plalntltTs  location  defendants  c<m- 
Btzncted  a  trail  or  road-  around  and  above 
plaintiffs  claim  and  that,  by  reason  th^eof, 
they  hare  caused  ro<^s  and  boulders  to  roll 
down  upon  his  claim  thus  making  It  danger- 
ous for  blm  to  work  thereon ;  that  a  stream 
of  water,  flowing  southerly  down  and  through 
the  gulch,  passes  through  the  claims  of  both 
plaintiff  and  defendants ;  that  the  use  of  the 
water  in  the  stream  is  necessary  to  the  work- 
ing of  plalntifTs  dalm ;  that  by  permitting 
the  tailings  fromt  their  mill  to  enter  into  and 
flow  down  the  stream,  defendants  have  pol- 
luted Its  waters,  so  that  It  has  become  mud- 
dy and  unfit  for  plalntUTs  mining  opera- 
tions; and  that,  unless  enjoined,  the  acts 
thus  complained  of  will  compel  plaintiff  per- 
manenOy  to  discontinue  working  his  mine. 

The  court  below  found  against  each  of 
these  alleged  acts  of  trespass,  notwithstand- 
ing there  was  ample  erldmce,  uncontradict- 
ed, to  support  the  allegations  of  the  com- 
plaint with  regard  to  each  act  complained  of. 
For  this  reason  the  Judgment  must  be  revers- 
ed, unless,  as  contended  by  respondents, 
plaintiff  failed  to  prove  a  ralld  mining  loca- 
tion, which  seems  to  be  the  prindpal  ques- 
tion on  this  appeal. 

Plaintiff  and  his  witnesses  testified  that 
"tailings"  from  defendants'  mill  accumulated 
on  plaintiff's  land  along  the  stream  the  en- 
tire length  of  his  claim,  and  from  six  Inches 
to  two  feet  in  depth;  that  large  rocks  and 
boulders,  aggregating  many  tons,  rolled  down 
the  steep  sides  of  the  gulch;  that  this  was 
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caused  by  the  trail  built  and  nsed  by  defend- 
aots ;  that  It  would,  cost  $25,000  to  remove 
the  rocks,  and  several  thousand  dollars  to  re- 
move the  tailings ;  that  It  Is  not  practicable 
to  work  plaintiff's  claim  without  first  remoT- 
ing  the  rocks  and  tailings ;  that  the  water  in 
the  stream  is  made  "muddy  and  rlley"  by  the 
tailings  from  defendants'  mill ;  and  that  this 
"gums  up  the  riffles,"  so  that  his  placer  min- 
ing claim  cannot  he  worked  profitably. 

[1-4]  We  ttilnk  the  uncontradicted  evi- 
dence amply  sufficient  to  show  that  the  tall* 
ings  which  defendants  permitted  to  run  down 
the  gulch  rendered  plaintiff's  mining  claim- 
assuming  for  the  present  that  his  was  a  val- 
id location — valueless  for  mining  purposes — 
the  only  purpose  for  which  It  bad  any  value. 
This  being  so,  plaintiff,  If  his  location  Is  val- 
id, would  be  entitled  to  relief  even  though  it 
should  appear  that  defendants'  location  was 
prior  to  his.  It  is  well  settled  that  the  first 
locator  on  mining  ground  has  no  right,  by 
custom  or  otherwise,  to  allow  tailings  to  run 
free  In  the  gulch  and  render  valueless  the 
mining  claims  of  subsequent  locators  below 
him.  Lincoln  v.  Bodgers,  1  Mont  217;  Fltz- 
patrlck  V.  Montgomery,  20  Mont  181,  60  Pac. 
416,  63  Am.  St  Rep.  622 ;  Esmond  v.  Obew, 
16  Oal.  137 :  Hobbs  v.  Amador,  etc.,  Oo.,  66 
Cal.  161,  4  Pac.  1147;  Robinson  v.  Black 
Diamond  Co..  67  OaL  412,  40  Am.  Rep.  118; 
Llndley  on  Mines  (3d  Ed.)  8  843.  Where  the 
land  of  the  lower  locator  Is  actually  Invaded 
by  "tailings,"  "sUckens,"  or  other  material 
from  the  claim  of  the  upper  locator,  it  makes 
no  difference  how  carefully  the  latter  may 
tiave  worked  bis  mine.  His  liability  does  not 
depend  npon  negligence  In  the  cwstructlon 
or  Dse  of  his  property.  If  his  work  In  fact 
Injures  the  property  of  another  be  Is  none 
the  less  liable  be  be  ever  so  caatUnis  or  care- 
ful to  avoid  ittjarlous  conseqoenoes.  Bill  t. 
Smith,  27  OaL  476;  Levaronl  v.  MUler,  84 
Oal.  231,  01  Am.  Dec.  682;  Salstrom  t.  Or- 
leans, etc.,  Co.,  153  OaL  S51,  86  Pac.  2%. 
What  we  have  aald  Twpecting  defendants' 
liability  for  the  tailings  carried  down  upon 
plalnturs  claim  applies  with  equal  force  to 
the  rocks  and  boulders  Uiat  were  caosed  to 
roll  down  the  ste^  aides  of  the  gulch  by  rea- 
son (tf  the  trail  ccaisfcracted  by  defendants, 
thereby  endangering  tbe  llf^  of  any  person 
who  might  attempt  to  work  tb»  daim,  and 
seriously  impair,  if  not  utterly  destroy.  Its 
value  for  mining  purposes.  As  said  In  Pum- 
pelly  V.  Oreen  Bay  Co.,  IS  WaU.  166,  20  L. 
Ed.  557: 

"Where  real  estate  Is  actaally  invaded  by 
swpprinduced  additions  of  water,  earth,  sand,  or 
other  material,  •  •  •  bo  aa  to  effectually  de- 
stroy or  impair  its  usefulness,  it  la  a  taking 
within  the  meaning  oE  t^e  Gonstitotion." 

As  to  the  water  In  the  stream,  which  plain- 
tiff (dalms  was  polluted  by  the  tailings  and 
debris  from  defendants'  mUl*  the  rule  where- 


by the  rights  of  the  respective  parties  should 
be  determined  Is  this;  Tbe  right  to  mine  on 
public  lands  and  the  right  to  divert  and  use 
for  mining  purposes  the  waters  of  a  stream 
that  runs  wholly  through  the  public  domain 
stand  upon  an  equal  footing,  subject  to  tbe 
principle,  "Qui  prior  est  tempore,  potior  est 
jure."  Some  deterioration  in  the  quality  of 
the  water  necessarily  results  from  carrj-lng 
on  mining  operations  on  a  running  stream. 
A  prior  locator  cannot  Insist  that  the  stream 
above  him  shall  not  be  used  by  subsequent  lo- 
cators or  appropriators  for  mining  purposes, 
and  that  the  water  shall  flow  to  his  claim  in 
a  state  of  absolute  purity.  While  the  subse- 
qu^t  locator  will  not  be  permitted  so  to  con- 
duct his  operations  as  to  imreasonably  toter- 
fere  with  the  fair  enjoymient  of  the  stream 
by  the  prior  locator,  or  to  destroy  or  substan- 
tially injure  the  latter's  superior  rights  as  a 
prior  locator,  nevertheless,  the  law  recogniz- 
es the  necessity  for  some  deterioration, 
which,  within  reas<Hiable  limits,  Is  damnum 
absque  injuria.  Any  other  rule  might  in- 
volve an  absolute  prohibition  of  the  use  of  all 
the  water  of  a  str^m  above  a  prior  location 
in  order  to  preserve  tbe  quality  of  a  small 
portion  taken  therefrom.  The  reasonable- 
ness of  the  use  is  a  question  for  the  Jury,  to 
be  determined  by  them  npon  the  facts  and 
circumstances  of  each  particular  case.  The 
essence  of  the  rule  Is  ters^  eqtressed  In  the 
homely  maxim  of  the  early  mdnos*  law,  "live 
and  let  live."  Bamimd  t.  C&iew,  supra ;  Bear 
River,  etc.,  Oo.  t.  New  York  M.  Oo,  S  Gal. 
327,  68  Am.  Dec  325;  HIU  v.  Kfaag,  8  Cal. 
336 ;  HUl  V.  Smith,  supra ;  Provolt  v.  Bailey, 
62  Or.  68,  121  Pac.  961;  Atchison  v.  Peter- 
son, 20  Wall.  607,  22  L.  Ed.  414;  Arizona 
Copper  Co.  v.  Gllle^le,  12  Ariz.  190,  100  Pac. 
405,  afl3rmed  230  U.  S.  46,  33  Sup.  Gt.  1004, 
67  h.  Ed.  1384;  Llndley  on  Mines  (3d  Ed.)  S 
841.  In  thlB  state  the  location  and  posses- 
sion of  a  mining  claim  draws  to  itself  the 
right  to  a  reasonable  use,  for  mining  purpos- 
es, of  the  waters  of  a  stream  flowing  through, 
the  claim.  Parties  holding  possessory  rights 
in  separate  parcels  of  land,  title  being  In  the 
United  States,  have  the  rights  of  riparian 
owners  In  the  waters  of  any  stream  flowing 
naturally  over  both  parcels.  A  locator  on 
public  lauds  with  a  view  of  appropriation  be- 
comes the  absolute  owner  against  every  one 
but  the  government,  and  Is  entitled  to  all  the 
incidents  which  appertain  to  the  soil  except 
rights  antecedently  acquired.  As  between  lo- 
cators of  mining  claims  on  a  stream  flowing 
through  the  public  domain,  the  rule,  "Qui 
prior  est  tempore,  potior  est  Jure,"  Is  appli- 
cable (Leigh  V.  Independent  Ditch  Co.,  8  Cal. 
323 ;  Crandall  v.  Woods,  &  Cal.  136) ;  but  the 
upper  locator,  though  subsequent  In  time, 
and  though,  for  th.it  reason,  his  Is  a  subordi- 
nate right,  may,  nevertheless,  make  reasona- 
ble use  of  the  waters  of  the  stream,  the  rea-  ■ 
sonableneas  to  be  determined  by  the  jury  upon 
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the  facts  and  drccmstances  of  eadt  partlcn- 
lar  case. 

We  think  the  erldence  amply  enfflclent  to 
support  the  allegation  as  to  the  Injurious  in- 
vasion of  plalntUTs  claim  bj  the  tailings 
from  defendants*  mill,  the  pollution  of  the 
stream  thereby,  and  the  Injurious  effects  of 
the  rocks  that  were  caused  to  roll  down  on 
plalDtlfl's  claim  by  reason  of  the  ccMutruotlon 
of  defatdants'  mountain  trail,  and  that,  as  to 
these  acts  of  allied  trespass,  the  findings 
•hoald  have  been  in  plalntlfrs  favw.  We 
think,  therefore,  that  the  court  erred  in  find- 
ing against  plalntdiTs  allegatiraiB  respecting 
the  acts  of  trespass,  and  that  sudi  error  Is 
cause  fw  reversal,  unless,  as  claimed  by  re- 
spondents, plalntur  has  no  valid  mining 
claiufc 

Be^KHidentB,  Ignoring  On  pcdnta  qwdflcai- 
ly  m^ed  appellant  as  grounds  for  rever- 
sal, have  pivoted  th^  whole  case  aa  ttda  ^i- 
peal  upcHi  the  one  qneatiMi:  Was  plaintiff's 
locatiai  a  valid  mtalng  loeatiim?  nielr  cm- 
tentim  that  irialntUT  has  w>  right  or  title  to 
the  land  which  he  claims  has  been  Injured  by 
deftedants*  acta  is  grounded  on  two  propost- 
tiODs:  (1)  That  tdaintlfl  did  not  locate  his 
dalm  In  confnnnitr  wUb  the  United  States 
system  of  public  land  snrveys ;  and  (2)  that 
his  location  notice  was  not  recorded  in  the 
county  zecorder's  offloe  within  30  days  after 
ite  postfnft  as  required  by  section  1^6d>of 
our  CSvll  Codew 

[8,  •]  Section  2331  of  the  Revised  Stat- 
utes (U.  S.  Con^).  St.  S  4630)  provides  that— 

"All  placer-mining  claims  *  *  *  sball  con- 
form as  near  as  practicable  with  the  United 
States  system  of  putdic  land  nnrveys,  and  tlie 
rectangular  subdivisions  of  such  surveys." 

It  to  the  jwllcy  of  the  government  to  have 
nrfning  locations  In  compact  form.  No  shoe- 
string claim  will  recidve  the  government's 
sanction.  Locatioas  vpon  uusurveyed  lands, 
as  well  as  those  upon  surveyed  lands,  are 
within  the  purview  of  the  statute.  If  the 
lands  have  been  surveyed  by  the  govenmient, 
the  location.  In  Ite  exterior  llmlte,  must  con- 
form to  the  public  survey,  if  reasonably  prac- 
ticable ;  if  the  land  be  unsurreyed,  the  loca- 
tion, as  reasonably  as  practicable,  must  be 
rectangular  In  form,  with  east  and  west  and 
north  and  south  boundary  lines,  and  other- 
wise approximating  conformity  to  the  public 
survey  system  within  the  limite  of  practlca- 
blUty.  Wood  Placer  H.  Oo.,  32  Ia  D.  864; 
Snow  Flake  Placer,  37  Ll  D.  250.  The  evi- 
dence does  not  disclose  whether  the  land  was 
publidy  surveyed  land  or  not  During  the 
trial  counsel  for  dateddante  sought  to  evoke 
from  plaintiff's  connsel  an  admission  that  the 
land  had  been  surveyed,  but  the  latter  warily 
evaded  making  any  such  admission.  If  the 
land  was  not  publicly  surveyed  land,  we  are 
not  prepared  to  say  that  the  location  did  not 
conform  to  the  United  States  system  of  public 
land  surveys  to  the  extent  required  by  the 


stetuto  where  the  land  Is  unsnrveyed.  In 
monumentlng  and  staking  his  tOaim,  plaintiff 
evidently  endeavored  to  locate  a  piece  trf 
land  that  should  Indude  the  exact  20-acre 
unit  of  location  permitted  by  Congress,  and 
be  rectangular  in  form,  with  side  lines  80 
rods  in  Imgth,  running  north  and  south,  and 
end,  lines  40  rods  In  length,  ec^oding  east 
and  west  But  regardless  of  this,  l^rs  to 
one  comi^ete  answer  to  defendants'  objectioo, 
and  that  Is  ttw  fact  fbatf  according  to  ttie  ad-, 
mission  of  the  pleadings,  plaintiff's  locatlra 
was  surrounded  on  all  sides  by  prior  claims. 
It  to  alleged  In  the  comiilalnt,  and  not  denied 
by  the  answw,  tliat  *%t  all  times  herein  men- 
tloned"— and  that,  acnwdlng  to  paragraph  8 
ai  the  cMusdelnt,  indudea  tlie  time  vhsai,  in 
August,  1018,  plalntltt  '*estebllahad  himself 
upon  bis  tilalm»defiaadante  "have  been  the 
ownraa  o^  interested  in,  *  *  *  and  in  pos- 
seestm  and  control  certain  real  prctperty 
and  mining  rf^^imii  adjtdnlng  fbs  above-d^ 
scribed  mining-  datm  of  plalntlfl  on  the 
northn-ly,  eastoriy,  southerly,  and  westerly 
sides  thereof."  Thto,  we  think,  to  tante- 
mount  to  an  allegation,  admitted  by  the  an- 
swer, thai;  at  the  time  whoi  plaintiff  located 
hia  dalm,  it  was  snrxounded  on  all  sides  1^ 
lalor  claims.  The  cimfbnnlty  requlremoit  of 
the  fednal  stetute  does  not  require  a  placer 
locator  to  conform  hto  location  to  legal  sub- 
divisions of  the  public  sorv^  and  the  rec- 
tangular subdlTlsioas  thereof,  whoi  audi  re- 
quirement would  compel  him  to  -place  hto 
lines  on  other  prior  located  daima  It  to  not; 
therefore,  essential  that  bis  claim  conform 
with  the  United  States  system  of  public  land 
surveys  when  it  is  surrounded  by  prior  loca- 
tions. Ck>nformlty  with  the  United  States 
public  survey  system  would  not  be  reasonably 
practicable  in  the  location  of  public  land  thus 
surrounded  by  prior  claims ; .  and  whether  the 
claim  be  on  surveyed  or  unsurveyed  lands,  If 
it  be  surrounded  by  such  prior  claims,  ite 
boundaries  may  confonn  thereto  regardless 
of  the  Irregularity  of  the  form  thus  produc- 
ed. Snow  riabe  Case,  supra;  Liudley  on 
Mines-  (3d  Bd.)  i  44& 

[7]  Because  section  2331  of  the  Bevlsed 
Stetutes  says  that  "when  placer  dabns  can- 
not be  conformed  to  legal  subdivisions,  sui^ 
vey  and  ptot  shall  be  made  aa  on  unsurveyed 
landi^"  respondente  Instot  that  plalutifTB 
daim  to  Invalid  because  he  never  caused  hto 
land  to  be  surveyed  or  a  plat  to  be  made. 
But  the  plat  and  survey  referred  to  by  the 
section  invoked  by  respondente  are  the  ptot 
and  survey  to  be  made  and  filed  when  the 
application  for  a  patent  Is  made,  and  are  not 
an  essenttol  to  the  perfecting  of  a  valid  loca- 
Uon.  White  v.  Lee,  78  Cal.  596,  21  Pac.  363, 
12  Anu.  St.  Rep.  116. 

Plaintiff  monumented  and  stekcd  his  claim 
and  posted  his  location  notice  on  August  5, 
1913.  His  first  notice,  recorded  September 
30, 1913,  did  not  correcUy  describe  his  claim ; 
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BO,  on  the  same  day  fh&t  be  posted  bis  first 
notice.  August  5,  1918,  he  posted  another  no- 
tice, bat  tailed  to  record  this  second  notice 
until  July  16,  1915.  Because  nether  notice 
was  recorded  wlthiu  30  days  after  it  was 
posted,  as  required  by  section  1426d  of  the 
Olvil  Oode,  ^ptKidrate  contend  that  plaintiff 
never  acquired  any  valid  mining  daim,  and 
that  therefore  it  is  of  no  consequence  Qiat 
the  court,  contrary  to  the  evldenoe,  found 
against  plaintiff's  allegations  respecttais  de» 
fendants'  acts  of  trespass. 
\  [8]  The  Oode  does  not  vlstt  a  locator  with 
forf^tore  as  a  consequence  of  his  fallare  to 
record  his  location  notice  In  time.  No  such 
dire  result  follows  his  neglect  Though  Con- 
gress has  recognized  the  right  of  states  to 
pass  statutes,  and  of  mining  districts  to  adopt 
r^nlatlws,  requiring  the  recording  of  loca- 
tlon  notices.  Congress  itself  has  not  made  the 
recording  of  the  notice  an  essential  prerequi- 
site to  a  valid  mining  claim.  So  far  as  the 
steps  required  by  Oongress  are  concerned,  a 
location  right  accrues  by  virtue  of  the  pre- 
requisite acts  of  discovery,  prior  possesston, 
and  marking  boundaries.  If  the  recording  of 
the  location  notice  be  a  necessary  st^  to  per^ 
fectii^  a  valid  mining  daim,  its  ueceasltar 
moat  be  found  dearly  expressed  in  Ibe  state 
statute.  Haws  v.  Victoria  Oapfiee  M.  Co., 
1j60  n.  S.  808.  16  Sup.  Ot.  282,  40  U  Bd.  4S6; 
Ford  T.  OUDpbdU  29  Nev.  678,  82  Pae.  20& 
That  plaintifl'B  failure  to  record  Ida  notice 
within  the  time  prescribed  titie  Oode  did 
not  work  a  forfeiture  of  his  claim,  there  be- 
ing no  sndL  poialty  afltxed  hj  the  statute,  Is 
settled  by  the  decisliHiB  of  the  Supreme  Ooort 
of  this  and  other  states,  as  as  by  tbe  de* 
dslons  of  tbo  federal  courts.  Emerson  r. 
McWblrter,  183  Oil.  SIO^  66  Fac.  1086;  Stodk 
T.  PInntett,  188  Pac.  667.  See,  also,  Zerres  v. 
Vanlna  (a  OO  184  Fed.  610;  Last  Ctumce  M. 
Ca  T.  Bunker  HIU  H.  Co.,  131  Fed.  679,  686, 
66  a  a  A.  299;  Sturtevant  Vogel,  167 
Fed.  448,  93  0.  0.  A.  84 ;  Ford  v.  Campbell, 
supra ;  Gibson  v.  Hjul,  32  Nev.  360,  108  Pac. 
769;  Strepey  v.  Stark,  7  Oolo.  614,  6  Pac.  111. 
It  must  be  held,  therefore,  that,  notwith- 
standing his  failure  to  record  the  location 
notice  within  the  time  prescribed  by  the 
Oode,  plaintiff  did  not,  for  that  reason,  for- 
feit his  Tn|ining  claim  or  his  possessory  right 
thereto,  and  that  he  has  such  title  to  the 
ground  monumented  and  staked  by  him  as 
entitles  him  to  relief  against  any  unlawful 
trespass  thereon. 

[I]  Under  the  evidence  adduced  at  the 
trial,  plaintiff's  right  to  such  water  from  the 
stream  as  may  be  reasonably  necessary  for 
his  mining  purposes  is  superior  to  any  right 
that  defendants  may  assert  thereto.  There 
was  evidence  to  show  that,  from  the  time 
plaintiff  made  his  location,  defendants  had 
actual  notice  that  he  was  in  possession  of  bis 
claim,  asserting  a  right  thereto  as  a  locator 


thereof  under  the  United  States  mining  laws. 
Under  two  recent  decisions — one  by  the  high- 
est federal  tribunal  and  the  other  by  the  Su- 
presK  Court  of  this  state — It  must  be  held 
that,  notwithstanding  plaintiff's  fbllure  to 
record  his  location  notice  within  the  time 
prescribed  by  the  Code,  he  acquired,  not  0£.;> 
a  right  of  possession  whldi  he  did  not  forfeit 
merely  because  of  his  neglect  to  make  a  time- 
ly record,  but  a  location  that,  if  imperfect, 
would,  nevertheless,  be  superior  to  any  loca- 
tion on  the  same  ground  that  defendants 
mif^t  subseqaently  have  attempted  to  make. 
Stock  T.  Plunkett,  supra ;  Butte,  etc.,  Co.  v. 
dark,  etc  Cb.,  249  U.  S.  12,  39  Sup.  Ot.  231. , 
63  L.  Ed.  447.  We  think  that  if  plahitiff's  lo- 
cation would  be  superior  to  any  that  defend- 
ants subsequently  might  have  attempted  to 
make  tm  the  ground  nxmumeoted  and  staked 
by  him,  his  right  to  sudi  water  from  the 
stream  as  may  be  reasonably  necessary  for 
benefldal  use  on  his  claim  would  be  superior 
to  any  right  in  def^dauts  to  use  the  watw 
upon  their  subsequently  located  mining 
dalms  on  that  part  ot  the  public  fl^y*y<<*^  tttat 
lies  further  up  the  guldi. 

We  are  satisfied  that  plaintiff's  evidmce 
was  snflldeiit  to  make  out  a  prima  ftide  case 
entltlliig  Um  to  relief.  It  le  quite  posBUble^ 
however,  that,  on  the  retrial  of  the  case,  de- 
^otdants,  who,  at  the  last  trial,  wm  not  re- 
quired by  ttke  court  to  adduce  any  evidence 
wbatever,  may  make  a  diowlng  that  will  pre- 
sent the  case  In  entirely  new  and  different  a»- 
pects. 

Judgment  reversed. 

We  concur:   SLOANB,  J.;  THOMAS,  J. 


OLOBB  mDEBINIFT  00.  T.  INDnSTBIAH 
ACCIDENT  COMMISSION  OF  CAIi- 
IFOBNIA  et  al.   (Olv.  SU4.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Dec  80,  1919.) 

1.  Mabteb  and  sibvant  ®=}371— Cabpenteb 

Bi;iI.DINa  BZLO  VOS  DAIBT  PABmSBSHIP  IS- 
JTBED  HV  ElCPLOtER'8  BUtSIiraSB  WCCnilf 
W0BKlfBN*B  COMPBNBATIOn  ACT. 

Where  a  carpenter  employed  by  a  partner- 
ship to  boild  a  silo  on  its  dairy  farm  died  from 
a  fracture  of  the  sknll  caused  hy  the  fall  of  a 
scaffold,  the  accident  occurred  in  the  course  of 
the  business  of  employers ;  the  aUo  being  essen- 
tial to  the  business. 

2,  Mabtxb  Ann  bbbtart^»419— Fuvnziro  or 

BUBOTXOn  ViniEB  WOBKUSH'B  COlOVNBATIon 
Law  IB  BXKDEBED  UllltBOUBABT  BT  BTZPU- 

LATIOn. 

A  finding  that  the  employers  had  elected  to 
submit  themselves  to  the  Workmen's  Compensa- 
ticm  Law  is  unnecessary  where  the  parties  have 
stipulated  that  such  was  the  fact. 
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3.  Masieb  and  sebtant  «=:9416— Stifuu- 
TiON  BXNDEBina  FiNDnro  or  slbctioh  dr- 

DBB  WOBKlfEH'S  COICPKNSAXION  liAW  UN- 
SECKSeABY. 

A  Btipolatioii  baaed  on  evidence  by  emploT^ 
en  that  they  bad  accepted  'the  Workmen's  Com- 
pensation Law  and  had  taken  oat  insurance  held 
to  constitate  an  admission  rendering  an  exprew 
finding  of  deetlon  nnnecessaxy. 

Proceedings  tinder  Workmen's  Compensa-' 
Uon  Law  by  Mrs.  Etta  M.  Scbro^  and  others 
to  recover  compensatlcm  for  the  death  of  A.  B. 
ShArock,  ^ploy6  opposed  by  Singleton  & 
Haskell,  employers,  and  Olobe  Indemnity 
Company,  a  corporatitm,  Insurance  carrier. 
An  award  of  oonqpensatiim  was  made  by  the 
Industrial  Accident  Commiasioii,  and  the  In- 
surance carrier  brings  cwtloTarL  Award  af- 
firmed. 

H.  W.  Kldd,  of  Lm  AngBleB,  and  A.  J. 
Tertiesren,  of  Hollywood,  for  petttkmer. 

A.  E.  Granpner,  of  San  Franclacot  for  re- 
90Kxdents. 

JAMES,  J.  The  Indemnity  ctmpany  petl- 
tkmer  broo^t  this'  proceeding  tor  the  pur- 
pose of  obtaining  a  review  of  the  evidence  and 
flndlngs  made  by  the  Industrial  Accident 
CommisalOD  under  which  an  award  was 
entered. 

Defendants  Singleton  A  Haskell  were  co- 
partners engaged  in  the  dairy  business.  Peti- 
tioner was  the  insurance  carrier.  In  Septem- 
l>er,  1918,  A.  iS.  Schrock,  by  occupation  a 
'  carpenter,  was  employed  by  the  copartners. 
He  had  been  so  employed  at  Intervals  for  a 
considerable  length  of  tWie  doing  cement  and 
carpenter  work  as  required.  In  the  month 
mentioned  he  had  built  a  silo  <m  the  dairy 
farm  of  the  copartners,  and,  after  a  short 
Interval,  was  called  to  build  a  second  silo, 
upon  which  he  was  working  when  the  scaf- 
folding gave  way,  precipitating  him  to  the 
Imttmn  of  the  structure,  and  causing  a  frac- 
ture of  the  BkuU  from  which  he  died.  Com- 
pensation was  asked  for  on  the  part  of  the 
widow  and  minor  children,  and  an  award  was 
made  against  the  indemnity  company  here 
complaining. ' 

[1]  The  first  point  made  Is  that  the  en- 
gagement of  the  deceased  was  both  casual  and 
not  in  the  course  of  the  business  or  occupa- 
tion of  hfs  employers.  That  it  was  casual 
may  be  admitted ;  that  it  was  In  the  course 
of  the  business  of  his  employers  is  fully  borne 
ont  by  the  testimony.  On  that  point  one  of  the 
copartners  testified  as  fbllows: 

"Q.  Now,  these  silos  that  were  being  built, 
especially  the  one  on  which  he  was  working  at 
the  time  of  Ids  death,  for  what  purpose  are  they 
used?  A.  Well,  they  are  for  putting  our  com 
In,  to  keep  the  ensilage  for  the  winter.  Q.  For 
the  manufactnre  of  ensilage  for  winter  feed,  and 
tliat  winter  feed  is  fed  to  milk  cows?  A.  Yes. 


Q.  Part  of  your  business.  Is  it?  A.  Tea.  Q.  It 
is  your  business  to  feed  cows  and  produce  milk, 
and  the  work  that  he  was  doing  was  to  erect  a 
silo  to  further  that  purpose?   A.  Yes." 

It  would  seem  that  the  having  ot  these  re- 
ceptades  for  the  storing  of  feed  for  the  dairy 
cows  was  as  essential  to  the  business  con- 
ducted by  fb»  copartnos  as  Qie  maintaining 
(tf  bams  for  the  shelter  of  the  animals,  or  In 
wliich  hay  or  other  fodder  might  be  kept. 
This  first  omt^tion  made  by  petitioner,  we 
think,  la  so  plainly  wlthont  sabstantial  merit 
as  to  Osaerve  no  farther  discussion. 

The  secmd  pUnt  rdled  upon  Is  that  thoe 
was  no  suffldoit  evidence  or  finding  to  show 
that  the  employss  of  Schrock  (bdng  o^aged 
In  a  business  expressly  exempted  from  the 
provlslcms  of  the  Employers*  Llablll^  Act  [St 
1917,  p.  831])  had,  as  they  were  permitted  to 
do,  elected  to  bring  themselves  under  the  pro- 
visions of  the  act  In  question.  We  quote 
paragriaphs  B,  4,  and  5  of  the  flndlngs  as 
follows:  - 

That  at  the  time  of  said  injary  said  am- 
ployeis  were  engaged  in  the  occupation  of  ctm- 
dacting  a  dairy,  and  said  employ^  was  engaged 
in  building  a  rrilo  for  the  storing  of  ensilage  (or 
feeding  cows  at  said  dairy ;  that  thraeafter  said 
employ^  was  at  said  time  engaged  in  dairy  labor 
within  the  meaning  of  section  8  of  the  Work- 
men's Compensation,  Insnrano^  and  Safety 
Act  oC  ldl7;  that  at  said  time  said  enqdoyen 
were  insured  against  liability  for  eompensatbn 
mider  nid  act  by  defendant  Globe  Indemnity 
Company,  a  corporatloo,  by  a  policy  which  cov- 
ered the  applicant;  and  that  therefore  the  par- 
ties hereto  were  at  the  time  of  said  injuiy  sub- 
ject to  the  provisions  of  said  act  and  to  the 
jurlsdletion  o^thi8  commission. 

"(4)  That  the  employers  had  knowledge  of 
said  injury  as  defined  by  section  15  of  said  act; 

"(5)  That  the  defendant  Globe  Indemnity 
Company,  a  corporation  was  at  the  time  of  said 
injury  the  Insurance  carrier  for  said  employers, 
and  is  liable  for  the  full  compensation  which  the 
employers  are  liable  to  pay,  and  that  said  em- 
ployers are  therefore  entitled  to  be  relieved  from 
liability  on  account  of  such  injury  and  to  be 
dismissed  from  this  proceeding.** 

[2, 3]  It  may  be  correct  to  say  that  by  .find- 
ing 8  an  election  on  tha  part  of  the  employ- 
ea  to  submit  themselves  to  the  provisions  of 
the  law  Is  not  expressly  determined,  but,  even 
though  such  an  admission  be  made,  the  evi- 
dence Is  ample  to  the  p<^t,  and  In  that  par- 
ticular takes  the  form  of  a  stipulation.  It  ia 
unnecessary  to  cito  authorities  that  facts  ad- 
mitted In  the  pleadings  or  stipulated  to  be 
true  need  not  be  made  the  subject  of  a  finding. 
At  page  19  of  the  record  submitted  we  find 
that  the  following  occurred  while  one  of  the 
partners  was  being  examined  as  a  witness: 

"Q..I><j  you  and  Mr.  Singleton  engage  in  any 
o£ber  business  besides  that  of  the  dairy  bosl- 
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nesB?  A.  No;  only  Just  that  ranch  np  there  is 
what  we  have  together.  Q.  Have  yon  signed 
an  acceptance  of  the  Worlraien'B  Oampensatioii 
Law  for  yourself  and  for  yoar  emidOT^a  and 
talcen  oat  insurance?  A.  Tea;  we  hare;  we 
bare  taken  out  insDranee. 

"The  Referee:  I  suppose  you  Mka  will  stipu- 
late to  that? 

"Mr.  Kidd:  Yes;  I  admit  that  to  be  a  fact." 

We  construe  that  stipulation  to  be  an  ad- 
mission both  that  an  election  had  been  made 
by  tlie  employers  to  brli^  themselves  within 
the  proTlsl(His  of  the  Gompenaation  Law,  and 
also  that  insurance  had  been  taken  out  there- 
under. Further  tban  fbia,  the  ansver  of  the 
indemnity  company  petitioner  as  filed  with 
the  comminiion  contained  the  following  ad- 
mission: 

"AdmitH  that  on  or  about  September  23,  1918, 
Absalom  6.  Schrock  met  with  a  certain  acci- 
dent by  reason  of  which  he  was  killed,  and  that 
when  «o  injured  he  waa  in  the  emidoy  of  the 
defaidanta  W.  H.  Singleton  and  James  S.  Has- 
kell, and  that-  at  the  time  of  the  happening  of 
the  said  accident  and  of  the  death  of  said  Ab- 
salom B.  Sdirock  said  Globe  Indemnity  Com- 
pany had  issued  and  outstanding  a  certain  policy 
of  iosnrancR  indemnifying  said  Singleton  and 
Haskell  witliin  the  limits  expressed  in  said 
policy  from  the  liability  imposed  on  them  uy 
law  under  the  terms  of  the  Workmen's  Com- 
pensation, insurance,  and  Safety  Act  of  the 
state  of  California,  uid  that  the  defendant  era- 
ployem  and  this  answerhv  defendant  had  due 
and  suffletent  notice  tt  the  happening  of  nld 
accident  and  of  the  said  death.** 

Again,  we  find  a  stipulation  In  writing  made 
by  petitioner  In  the  course  of  proceedings  be- 
fore the  comtoiaslon,  which  reads  as  follows: 

"It  is  stipulated  that  the  defendant  Globe  In- 
demnity Company,  a  corporation,  was,  at  the 
time  of  the  injury  which  forms  the  subject  mat- 
ter of  the  above-entitled  proceeding,  tKe  insur- 
ance carrier  for  the  employer  and  had  insured 
the  employer  against  liability  for  compensation 
to  the  employfi  under  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act  of  1917,  and  is 
liable  for  the  full  ccmipensati<m  which  the  em- 
ployer is  liable  to  pay,  if  any.'* 

Throughout  the  record  made  at  the  hearing 
before  the  commission  up  to  the  point  that 
a  rehearing  waa  asked  for,  it  ia  not  apparent 
that  there  was  any  dlt^te  between  petitioner 
and  its  adversaries  regarding  the  fact  that 
the  «npIoyers  of  SChrock  were.  In  the  trans* 
action  of  Qielr  business  amenable  to  the 
provisions  of  the  Compensation  Law. 

We  find  no  further  points  made  In  the 
brief  filed  by  petidwer  which  merit  or  require 
additional  discussion. 

The  findings  and  award  of  ttxe  respondent 
commission  are  affirmed. 

We  concur:   CONREY,  P,  J.;   jShaW,"  J. 


BOPEB  T.  SMITH  et  al.   {O-t.  8073.) 

(District  Court  of  Appeal.  First  District,  Di- 
vision 1,  CaUfomia.    Dec.  27,  1919.) 

1.  LnnTATION  OF  ACnoiTS  «=»142— ACKNOWI.- 
EDOJfENT    OF    ZNDIBTBDITBSS    WTBT    BK  TO 

CBEDITOB. 

A  distinct  and  unconditional  recognition  of 
indebtedness  sued  on,  made  in  petition  by  minor 
defendants  to  court  to  obtain  authorlxation  for 
the  giving  of  a  second  mortgage,  did  not,  under 
Code  Civ.  Proc.  $  360,  take  the  case  ont  of  the 
operation  of  statute;  the  writing  being  addresa- 
ed  to  court  and  not  to  the  creditor. 

2.  I>nixTATioff  or  actions  «S9143(^  —  Db- 

TEROANTfl  WHO  UQOBSTEO  FOEBEABAITOE  XB- 
TOFPED  TO  PLBAB  STATUTES. 

In  action  to  foreclose  mortgage,  held,  that 
defendants  were  estopped  to  plead  the  statute 
of  limitationB  by  reason  of  the  forbearance  of 
the  plaintiff's  assignor  to  sue  d^endants  at  the 
latters'  request  and  upon  thdr  promise  to  pay 
the  mortgage  debt. 

3.  LnilTATXOIT  OF  ACTIONS  «=9l61(4)— TBEU 
BEING  A  TALITABUt  OOKamB&ATION,  THB 
LAW  WILL  PBB9UME  THAT  FOBBXABANCE  WAS 
FOB  A  BBABONjULB  TIMX. 

Though  there  was  no  definite  period  that 
the  creditor  agreed  to  forbear  where  there  was 
a  valuable  consideration  given  for  the  forbear- 
ance, the  law  will  imply  that  it  must  be  for  a 
reasonable  duration,  so  that  the  running  of  the 
statute  of  Umitadons  would  be  snqwnded  for  a 
reasonable  time. 

4.  Limitation  of  actions  €s=»174(1)— Estop- 
pel TO  PLEAD  LIIHTATIONS  AOAINST  MOBT- 
OAQEB  AVAZUBXX  TO  ICOBTOAGEe'S  AS- 
aiONEE. 

Where  defendants  would  have  been  estop- 
ped to  plead  limitatlo&s  against  suit  to  fore- 
close a  mortgage,  if  it  had  been  brought  by  the 
original  moi<tgagee,  they  were  estopped  to 
plead  limitations  where  such  suit  was  brought 
by  the  mortgagee's  assignee,  under  the  rule 
that  an  estoppel  operates,  not  only  on  the  par- 
ties to  the  transaction,  hut  also  on  their  privies. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Thomas  0.  Denny,  Judge. 

Action  by  F.  L.  R(^er  against  CSiarlotte 
Delia  Smith  and  others.  From  an  adverse 
judgmmt,  plaintiff  appeals.  Beversed. 

Charles  F.  Fury,  of  Fetaluma,  for  appe- 
lant 

F.  A.  Ueyer,  of  Petaluma,  for  reEQKaident& 

KERRIGAN,  J.  This  is  an  appeal  by 
plalntiCT  from  a  judgment  entered  upon  an 
order  sustaining  a  demurrer  to  the  complaint 
in  on  action  to  foreclose  a  mortgage  on  real 
property,  the  plalntiflf  being  the  owner  by 
assignment  of  the  obligation  secured  by  said 
mortgage.  The  demurrer  was  sustained  upon 
the  theory  that  the  action  was  barred  by 
the  statute  of  limitations.  The  institution  of 
the  suit  was  about  4^  years  after  the  ma- 
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tmity  of  ttie  note,  and  was,  consequwtly, 
barred  unless,  as  the  lOalntur  ccntends,  the 
defendants  were  esto^eA  to  set  up  the  de* 
fenae  of  the  statat^  or  unless  there  vaa  an 
ac^owledgment'ln  writing  the  defmOants 
of  the  Ind^tedness. 

The  complaint  alleges  that  In  Febrottry, 
1907,  Mrs.  Flddla  Wint<m  by  an  escrow  deed 
conveyed  the  real  property  concerned  to 
Charlotte  Ddia  Smith  and  Dean  Klngsley 
Smith,  two  of  the  defendants  in  the  action, 
who  at  ttiat  time  were  minors.  Sub8equent> 
l7,  In  April.  1908,  said  Fidelia  Whiton,  not- 
withstandhig  said  deed  In  escrow,  conveyed 
the  property  to  John  W.  Wfnton,  her  Iras- 
band,  and  this  deed  Ot  cwveyanoe  waa  re- 
corded in  April.  1012.  In  April.  1014,  Fidelia 
Wlnton  died,  wbereap<m  the  escrow  deed  to 
said  defendants  was  placed  upon  record. 
Prior  to  ber  death  and  on  November,  1013, 
JtAin  W.  Wlnton  executed  the  note  and  mort- 
gage In  suit  to  plaintlfTa  assignor.  The 
note  was  payable  (me  day  after  date,  and 
about  a  year  after  Qiat  date,  no  Interest  hav- 
ing beat  paid  upon  the  note,  the  original 
mortgagee  was  threat^lng  foreclosure  of  the 
mortgage;  In  order  to  prevent  such  action 
and  the  sale  of  the  defendants'  Interest  in 
the  proper^,  it  was  deemed  advisable,  in 
the  interest  of  said  minor  def  endanta,  to  pur- 
clmBe  for  them  the  title  of  said  J<dm  W. 
WlntML  Acc(Hrdlngly,  it  was  agreed  betwerai 
the  mortgagee  and  the  ,gnardlan  of  said  mi- 
nors that  the  mortgagee  should  advance  to 
tbem  a  sum  of  money  approximately  sufficient 
to  accconpllsh  that  purpose,  and,  as  security 
for  the  payment  of  the  loan,  the  mortgagee 
was  to  accept  a  second  mortgage  on  the  prop- 
erty. The  accrued  Intereat  on  the  first  mort- 
gage was  to  be  paid  by  said  minor  defend- 
ants, and  they  were  to  iwiy  the  balance  due 
on  the  original  note  as  soon  as  funds  were 
available  for  that  puriKise.  In  considera- 
tion of  this  agreement  the  mortgagee  was  to 
forbear  to  prosecute  the  threatened  suit  or 
to  take  any  st^>s  to  foreclose  the  mortgage, 
not,  however,  for  any  specified  time.  In  ac- 
cordance with  this  understanding,  the  supe- 
rior court,  up(m  petition  setting  forth  these 
facts  granted  to  the  guardian  of  the  minors 
permission  to  purchase  the  Wlnton  title  and 
to  mortgage  the  property  to  plalntlfTs  as- 
signor for  $700.  This  second  mortgage  was 
executed,  the  Wlnton  title  purchased,  the  In- 
terest <m  the  note  and  mortgage  paid,  and 
the  mortgagee,  relying  upcm  the  request  of 
said  defendants  and  tht^r  promise  to  pay 
said  mortgage  executed  by  Wlnton,  forbore 
commencing  his  action  of  foreclosure,  and 
but  for  said  request  and  promise  on  the  part 
of  said  defendants  said  mortgagee  would 
have  ctnnmoiced  his  action  prior  to  the  ex- 
plrattw  of  tour  yeaza  from  the  date  of  said 
note. 

[1]  The  first  c(mtention  of  the  ai^llant  Is 
that  the  peHtifm  of  said  mbuws,  made  to  the 


sup^r  court;  to  obtain  its  auChwlBatioB  for 
the  giving  of  the  second  martgago  herdnbe- 
fore  referred  to,  eontalned  a  distinct  admls- 
eion  in  writing  of  the  lndd)tednesB  here  sued 
upon,  whidi  acknowledgment  tHrlnga  tiie  case 
within  the  provisions  of  section  300  of  the 
Code  of  Civil  Procedure  and  lemoves  it  fh»n 
the  operation  of  the  statute  of  Umltatitms  as 
pleaded.  Oranting,  for  the  sake  of  argu- 
ment, that  the  petition  contained  a  distinct 
and  unomdltimal  recognition  at  the  obliga- 
tion, for  whi<Ai  the  defaidanto  were  liable, 
aa  seems  necessary  under  the  ptotIbIohs  of 
the  sectlfm  referred  to,  sdll.  aa  the  writing 
vrsiB  addressed  to  the  court  and  not  to  tho 
creditor,  it  cannot  be  held  to  have  taken  the 
case  out  ot  the  (voratioD  of  the  statute.  It 
was  said  by  this  court  in  Vlaher  v.  Wilbur,  fi 
OaL  AppL  062,  00  Pac.  1066^  81  Fac.  412: 

"The  test  would  be,  it  seems  to  us,  was  the 
party  to  whom  tiie  adroowledgment,  if  any,  was 
taade,  legally  competent  to  make  a  contract 
with  respect  to  the  subject  as  to  which  ^e  stat- 
ute had  run?"  Citing  Biddel  v.  Bricsohira.  64 
OaL  864.  80  Pac.  600. 

In  that  case  the  Suinreme  Court  said: 

"It  is  very  certain  that  an  actual  promise  can 
be  made  only  to  the  creditor,  and  it  follows 
that  the  acknowledgment  from  which  ttie  prom- 
ise is  to  be  Inferred  must  be  made  to  the  cred- 
itor. An  admission  to  a  stranger  of  the  exist- 
ence of  the  debt  cannot  be  construed  an  ac- 
Imowledgment  to  the  creditors  such  as  indi- 
cates an  intention  on  the  part  of  the  person 
making  the  admission  to  hold  himself  bound  to 
pay,  nor  is  it  expressive  of  his  willingness  to 
pay.  *An  nnqnaUfled  admission  to  a  stranger 
will  not  take  tbo  case  out  of  the  statute  or  con- 
stitute a  good  cause  of  action.'  Tronsdala'a 
Adm'r  v.  Anderson,  0  Bush  [Ky.]  276." 

[2]  The  next  contention  of  the  appellant  la 
that  the  defendants  were  estopped  to  plead 
the  statute  of  limitations  by  reason  of  the 
forbearance  of  the  plalntlfTs  assignor  to  sue 
the  defendants  at  the  letters'  request  and 
upon  their  promise  to  pay  the  mortgage  debt 

It  is  no  doubt  well  settled  Uiat,  where  a 
party  has  been  induced  by  the  debtor  to  for- 
bear suit  until  his  right  of  action  Is  barred 
by  the  statute  the  latter  will  be  estopped  to 
say  that  the  action  Is  brought  too  late  (1 
Woods  on  I/lmltatlcatB,  8  76) ;  and  in  this  state 
an  even  more  liberal  rule  has  been  recogniz- 
ed, viz.,  that;^ — 

"If,  pending  the  running  of  the  statute,  the 
time  of  payment  is  extended  by  the  creditor, 
with  the  assent  of  the  debtor,  tbe  statute  does 
not  run  during  the  time  of  the  suspension." 
State  Loan,  etc.,  Co.  v.  Cochran,  130  Gal.  245, 
82  Pac  466,  600;  Smith  v.  Lawrence,  88  CaL 
24,  90  Am.  Dec.  844. 

In  each  of  these  cases  the  forbearance  was 
for  a  definite 'agreed  tlme^  and  the  period 
of  limitations  was  held  to  be  extended  In  the 
same  measure.  And  this  suspension  of  the 
stetnte  is  held  to  arise  by  virtue  of  the  prln- 
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dplAif  equitable  estoppd,  the  d^y  In  bring- 
ing suit,  and  the  cooaequent  jeopardy  to  the 
Inter^tB  of  the  creditor,  b^g  attributed  by 
the  law  to  the  action  ot  the  debtor,  ot 
which  he  may  not  take  advantage. 

[3, 4]  In  the  case  at  bar  there  was  no 
definite  period  that  the  creditor  agreed  to 
forbear,  but  as  there  was  a  valuable  consid- 
eration given  for  sudi  forbearance  the  law 
would  imply  that  It  must  be  for  a  reason- 
able dnratlon.  A  brief  Buspeaston  only  In 
the  present  case  is  all  that  would  be  neces- 
sary to  avert  the  bar  of  the  statute.  If,  then, 
the  present  suit  had  been  brou^t  by  the 
mortgagee.  It  would  have  to  be  held  that  the 
defendants  were  estopped  to  plead  the  stat- 
ute, and  It  seems  to  be  the  rule  also  that  his 
assignee  Is  accorded  the  same  right  The 
gHieral  rule  as  to  estoppel  is  that  It  affects 
the  immediate  parties  to  the  transaction  and 
their  privies.  Blgdow  aa  Estoppel  (6tli  Bd.) 
pp.  872,  620. 

"It  is  a  general  rule  that  an  estoppel  oper- 
ate*  not  only  on  the  parties  to  the  teanaaction 
but  also  on  their  privies  in  blood,  estate,  and 
contract."   10  R.  C.  L.  837. 

In  Krathwohl  v.  Dawson,  140  Ind.  1,  38  N. 
E.  469,  39  N.  E.  496,  It  was  held  that,  where 
the  maker  of  a  note  Is  estopped  in  fovor  of 
the  holder  thereof  to  set  up  a  defaise  there- 
to, the  holder's  assignee  Is  entitled  to  the 
benefit  of  the  estoppel.  See,  also,  the  appli- 
cation of  this  principle  in  Wood  v.  Seeiy,  32 
N.  T.  105;  Short  t.  Jackson,  2  Ky.  (Sneed  Ey- 
Uec.)  192. 

It  follows  tram  the  foregoing  that  the 
court  erred  in  its  conclusl<Mi  that  the  plain- 
tiff's cause  of  actlcm  was  barred  by  the  stat- 
ute of  limitations  and  In  sustaining  the  de- 
fendants' d«nurrer  to  the  complaint. 

The  judgment  must  therefore  be  revwaed, 
and  It  Is  80  ordered. 

We  concar:  WASTE.  P,  J.;  KICH- 
ABDS,  J. 


SMITH  T.  OEMTBAIi  ft  PACIFIO  IH- 
FBOVEMBNT  COBPOBATION. 
(Civ.  3114.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec:  81,  IfflDO 

1.  CoBFOUTiONa  «s»473— Btxdbhob  INflUm- 

QIEITT  TO  SHOW  ISAX  OXRHIIAIIT  00BP(n4- 
tXON  HAD  HOnOS  OV  ABBIOIIKBZmi  OT  IN- 

Twaoi.  Boiro  osBiiiKiaTBS  agaznbi  which 
DEBTS  ownra  bt  AasiaNoB  had  been 

OHABOBD. 

In  an  action  to  recover  the  valine  of  cer- 
tain b(Mids  which  defendant  corpor&tio&  had  un- 
dertaken to  issue  by  the  tenoB  of  interim  cer- 
tificates assigned  to  plaintiff,  where  it  appeared 
that  such  certificates  were  issaed  to  a  third 


person  in  payment  ot  real  estate  npon  which  the 
third  person  had  acquired  An  option  and  to 
whldi  he  had  later  olrt:ained  a  deed  from  plain- 
tiff, and  that  certain  amounts  dne  from  aoeh 
person  to  defendant  had  been  charged  against 
the  certificates  by  the  third  perstai's  request, 
evidence  held  to  support  a  finding  that  defend- 
ant had  no  notice  that  such  third  person  had 
assigned  the  certificates  to  plaintiff,  so  that 
the  charges  so  made  against  the  certificates, 
having  been  made  in  good  faith,  were  binding 
as  against  plaintiff, 

2.  EQUITT  ^57— EQtTITY  BBOABDB  AS  DOIfK 
THAT  WHICH  OUGHT  TO  BE  DOIfK,  HOT  AP- 
PUCABLE  WHBBB  THE  AOT  UNDEB  OONSIDBB- 
ATION  HAS  BBEH  WAIVED. 

In  an  action  to  recover  the  value  of  corpo- 
rate bonds  to  be  issued  on  interim  certificates 
taken  ont  by  plaintiff's  assignor,  where  it  ap- 
peared that  such  assignor  had  waived  the  is- 
suance of  the  bonds,  the  maxim  that  eguitr  re- 
gards as  done  that  which  onght  to  be  done,  and 
that  therefiwe  the  bonds  shonld  be  ctmsidered 
as  having  been  Issued  md  to  have  passed  to 
plaiutifl  by  delivery  as  necotiable  Inttmments, 
could  not  be  appliedt  since  equity  will  not  re- 
gard as  dcme  that  whidi  a  party  has  tn  a  con- 
sideratink  waived. 

8.  COBFOBATXOnS  •S3»4T8— TKHDBB  OF  OHBOK 
FOa  AHOXTNT  DUB  OH  OQBPOaAn  IHTBEIM 
CEBTinOATBS  DKFEHDEHT  OH  FEBVOBHAHOB 
OF  OOHDinoH  WAS  BUFTICIINT. 
In  an  action  to  recover  the  value  of  certain 
corporate  bonds  to  bo  issued  on  Intoim  certifi- 
cates, a  tender  by  the  corporation  of  the  bal- 
ance due  in  the  form  of  a  dieck  payable  to 
plaintiff  assignor,  but  not  accepted  by  such  as- 
signor nor  indorsed  by  him,  together  with  a  let- 
ter requesting  plaintiff  to  call  at  dtfoidanfs 
ofBce  "so  that  we  may  pay  you  this  money  and 
have  you  make  the  proper  indorsements  on  the 
certificates,"  was  a  sufficient  tender  In  view  of 
Civ.  Code,  S  1498,  providing  that,  when  a  debt- 
or is  entitied  to  performance  of  a  condition  pre- 
cedent to  or  concurrent  with  performance  on  his 
part,  he  may  make  his  offer  to  depend  upoa  the 
due  performance  of  such  condition;  the  non- 
pxoducdon  of  the  check  to  plaintiff  being  ot  no 
consequence  in  view  of  section  1496,  the  offer 
not  having  been  accepted. 

4.  TbNDEE  «=>1S(S)— ObJBOTIOKS  TO  HODB  OT 
TENDBB  HOT  HADE  AT  TIMX  ABE  WAIVED. 

By  failure  to  object  to  a  tender  as  to  the 
mode  of  the  offer,  the  party  to  whom  the  ten- 
der Is  made  waives  the  grounds  of  the  objeo- 
tions  whidi  he  had  an  opportunity  to  state  at 
the  time  and  whidi  couM  then  have  been  ob- 
viated by  the  tenderer. 

6.  COEFOBATIONS  «»478  —  ObEDITB  AOAIH8I 
INTEHIM  OEBTinOATSS  ASSIQPTBD  WITH0T7T 
NOTICE  ABB  BUTDIHO  OH  ABBIQHEB. 

Where  a  corporatim  has  Issued  Interim  bond 
certificates  in  payment  of  real  estate  purchased 
from  one  who  hdd  an  option  frmn  plalntlfl^  and 
subsequently  acquired  titie  and  debts  owing  by 
such  person  to  the  corporation  were  diarged 
gainst  the  certificateg  by  his  request,  without 
notice  that  the  certificates  had  been  assigned 
to  the  original  owner  of  the  realty,  who  was 
the  beneficial  owner  of  the  certificates,  sndi 
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credits  wen  In  the  lame  sitnation  u  tiiongh 
the7  had  been  given  to  the  benebcial  owner  him- 
self. 

6.  CORFOK&TION8  ®=>473— PEBCBnTAOE  8TIP- 
ULATID    n>B     BIOHT    TO    CALI.  OOBFOEATE 
BOKDB    BEFORE  UATtTBITT   CANNOT   BK  IN- 
CLUDED IN  JUDOUENT  FOB  VALUE  OF  SUCH 
BONDS  WHEN  IBSUANOE  WAITED. 
Where  one  of  the  conditions  upon  which 
corporate  bonds  were  to  be  issned  upon  interim 
certificateB  was  that  the  eorporatim  after  a 
giren  time  shoald  have  the  right  to  call  the 
bonds  before  maturity  hy  paying  an  additional 
5  per  cent  upon  the  principal  of  the  bonds  so 
called,  sadi  additional  5  per  cent,  cannot  be  al- 
lowed in  a  judgment  against  the  corporatiim 
for  the  valne  of  the  bonds  undertaken  to  have 
been  issued  where  the  actual  issuance  ot  the 
bond  had  been  waived  by  plaintiSfs  assignor. 

Appeal  from  Superior  Oonrt,  Lob  Angeles 

CooDty;  John  W.  Staenk,  Judge: 

Action  by  Howard  B.  Smith  against  the 
Central  &  Padflc  ImpFOTement  Corporation. 
Judgment  for  plaintiff  for  part  only  of  the 
amount  sued  for,  and  he  appeals.  Affirmed. 

Frank  F.  Oster,  of  Los  Angeles,  for  appel- 
lant. 

Arthnr  Wright,  Hansaker  &  Bcitt,  Le  Boy 
M.  Edwards,  and  Samuel  Poorman,  Jr.,  all  of 
Los  Angeles,  for  respondent 

BICHARDS,  J.  The  plaintiff  dued  for 
905,000,  and  interest,  alleged  to  be  due  to 
him  aa  the  value  of  certain  boAAs  which  the 
defendant  had  undertaken  to  Issue  by  the 
terms  of  certain  Interim  certiflcates  made 
and  given  by  It  to  one  W.  W.  Wilcox  and 
assigned  by  Wilcox  to  the  plaintiff.  The 
plaintiff  had  Judgment  for  the  sum  of  $38,- 
5S2.78  as  principal  and  $4,331.04  as  interest, 
the  difference  between  the  sum  of  these 
amounts  and  the  amount  sued  for  having 
been  by  the  defendant  credited  to  Wilcox  In 
extinguishment  of  certain  obligations  ,due 
from  him  and  one  D.  Johnston  and  charged 
to  said  certificates  before  receiving  notice  of 
such  assignment.   The  plaintiff  appeals. 

The  facts  may  be  summarized  as  follows: 
The  defaidant  was  organized  by  several  per- 
sons who  at  the  time  were  members  of  an 
Improvement  club  in  the  city  of  Los  Angeles, 
known  as  the  South  Main  Street  Improve- 
ment Association,  among  them  being  R.  H. 
Raphael.  Andrew  Beyrle,  J.  M.  Carpenter, 
their  attorney,  Arthur  Wright,  and  the  sec- 
retary of  the  club,  0.  R.  McKeon.  These 
persons  were  interested  In  Improving  the 
character  of  the  business  property  in  the 
locality  Indicated  by  the  name  of  the  club, 
and  the  immediate  object  of  the  organiza- 
tion of  the  defendant  as  a  corporation  was 
the  acquisition  of  a  parcel  of  land,  150  feet 
square,  situated  at  the  corner  of  Main  and 
Washington  streets  In  said  city,  and  upon 
whl(^  there  was  at  the  time  a  one-story 
btilldini^  ot  which  property  the  plaintiff  was 
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the  owner.  It  was  thought  desirable  by  the 
persons  mentioned  to  erect  upon  this  lot  a 
substantial  business  bloc^  of  a  character  to 
enhance  the  value  and  desirabUlty  of  property 
generally  In  Its  Immediate  neighborhood.  W. 
W.  Wilcox  and  D.  Johnston  were  acquaint- 
ances of  long  years'  standing  of  the  plaintiff, 
they  having  had  business  relations  together 
in  the  dty  of  Oolton,  of  which  the  plalntUE 
was  still  a  resldoit,  Wilcox  and  Johnston 
having  removed  to  Los  Angeles.  Mr.  Beyrle 
owned  property  adjoining  that  of  the  plain- 
tiff, and  formed  the  acquaintance  of  Wilcox 
and  Johnston  upon  an  occasion  when  the  lat- 
ter were  attending  to  some  business  In  con- 
nection with  the  plalntifTs  said  property. 
These  three  gentlemen  got  Into  conversation, 
and  the  project  of  acquiring  the  plalntUTs 
property  for  the  aforesaid  purpose  was 
bronght  up  and  discussed,  aa  a  result  of 
which  WUoox  undertook  to  see  the  plaintiff 
and  find  out  on  what  terms  It  could  be  ao* 
quired.  He  did  so,  and  recelTed  an  authori- 
zation friHn  the  plalntitt  to  negotiate  a  sale 
of  his  iwopert7  tar  fSOfiOO  of  6  per  cent 
serial  bonds  to  be  Issued  by  the  proposed 
corpOTatlon  when  organised,  said  bonds  to  be 
a  first  mortgage  upon  the  pn^r^,  including 
the  proposed  Improrenients,  Uie  purchaser 
also  to  assome  an  edstlng  mortgage  indebt- 
edness theretm  of  $45,000.  It  waa  also  on- 
derstood  between  the  plaintiff  and  Wilcox 
that  HiB  latter  could  retain  for  litmseU  any 
excess  over  Qie  price  mentikmed  that  he 
mlfi^t  Obtain  tram  the  puFdutser.  WUcox 
thereupon  wrote  a  letter,  dated  February  7, 
1012,  to  Mr.  Raphael,  who  was  tlie  leading 
spirit  in  the  proposed  enterprise  and  who^ 
upon  the  subsequent  organlzatlcn  of  the  cor- 
poration, became  Its  president;  said  letter 
being  in  the  following  terms : 

"Dear  Sir:  About  one  yoar  ago  Mr.  Smith 
quoted  •  •  •  a  price  of  $900  per  foot  for 
his  lot  on  Main  and  Washington,  that  being  tiie 
cost  to  him,  taxes  and  interest  included.  Ha 
later  agreed  to  take  $850  per  foot  He  would 
not  entertain  a  proposition  for  l>onds  or  stock. 
A  few  weeks  ago  he  requested  me  to  examine 
the  building  and  detormine  on  the  proper  front 
While  there  I  met  Mr.  Beyrle  who  told  me  of 
the  project  to  build  and  issue  stock  and  bonds. 
I  favored  the  enterprise  and  endeavored  to  in- 
terest Mr.  Smith,  and  as  tiie  result  of  several 
Interviews -I  am  prepared  to  state  that  a  deal 
can  be  made  with  Mr.  Smith  as  f<dlow8:  As 
settlement  buyers  are  to  pay  mortgage  of  $46,- 
000  and  issoe  $82,500  in  6  per  cent,  bonds,  in- 
terest to  begin  Jannary  1st,  1913 ;  also  $10,000 
in  stock. 

"Tours  truly,  W.  W.  W." 

This  letter  led  to  negotiations  between 
Wilcox  and  Raphael,  as  a  result  of  which,  on, 
February  14,  1912,  Wilcox  addressed  anottter 
letter  to  him,  reading  as  follows: 

"Dear  Sir:  Referring  to  conversation  had 
with  you  recently  regarding  Main  and  Washing- 
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ton  property,  wherein  yoa  state  that  yonr  people 
insisted  on  bonds  drawing  interest  from  Joly 
1st,  1913.  instead  of  January  1st,  1918,  I  find 
I  am  unable  to  meet  this  request  aa  Mr.  Smith 
insists  upon  the  bonds  he  takes  drawing  interest 
from  January  1st,  1913,  thereby  bringing  the 
first  semi-annual  payment  due  July  Ist,  1913. 

"I  now  have  full  power  and  authority  In  way 
of  a  signecl  option  from  Mr.  H.  B.  SmiUi  for  the 
haodllDg  of  bis  property,  and  am  id  a  position 
to  renew  tbe  offer  made  you  on  the  7th  inst. 
viz.:  As  settlement  buyers  are  to  pay  mort- 
gage of  $45,000.  and  issue  ¥S2,Q00  in  6  p«r 
cent  serial  first  mortgage  bonds,  interest  to  be- 
gin January  Ist.  1913.  also  ¥10,000  in  stock. 
Said  bcmds  to  be  based  upon  not  over  50  per 
cent,  of  the  valuation  at  the  property  indudiog 
^posed  improvements. 

"TourB  truly,  W.  W.  Wilcox." 

A  few  days  later  the  following  paper  was 
executed  by  Wilcox,  Baphael.  Beyrle^  and 
Carpenter: 

"For  a  valuable  consideration  by  me  received, 
the  receipt  of  which  la  her^y  acknowledged, 
I  hereby  agree  to  ctmvey  the  following  describ- 
ed real  estate  in  the  city  of  Los  Angeles,  Cali- 
fornia: (Here  (<dlows  description  of  plaintiff's 
property.)  To  Andrew  Beyrle,  J.  M.  Carpenter 
and  B.  H.  Baphael,  or  to  any  corporation  or 
person  or  persons  tiiat  they  may  designate,  in 
accordance  wlih  die  attached  letter  addressed 
to  R.  H.  Raphael  and  executed  by  mysdf  and 
dated  February  14,  1912,  all  to  be  done  niwn 
their  demand;  a  deed  for  same  to  be  deposited 
in  escrow  when  they  demand.  ^Is  matter  to 
be  escrowed  within  four  months. 

"In  witness  whereof  I  have  hereunto  affixed 
my  aigoature  this  l9th  day  of  February,  1912. 

"W.  W.  Wilcox. 

"We  accept  above:  B.  H.  Raphael,  Andrew 
Beyrle,  J.  M.  Carpenter,  as  Agents  of  a  Pro- 
posed Corporation." 

The  letter  referred  to  as  attached  to  said 
writing  is  the  one  immediately  above  set  out. 

As  a  step  in  carrying  out  the  terms  of  this 
paper.  Attorn^  Wright  prepared  a  deed 
from  the  piaintitT  to  Wilcox  and  another 
from  Wilcox  to  Raphael,  Beyrle,  and  Carpen- 
ter as  therein  provided;  bat  upon  the  objec* 
tlon  of  Johnston  (who  as  a  frl«id  of  the 
plaintlflC  sought  to  protect  his  interest)  to  the 
title  to  the  property  going  to  these  individ- 
uals these  deeds  were  not  finally  executed 
and  delivered. 

Baphael,  Beyrle,  and  CarpoitOT,  with  the 
assistance  of  Artbnr  Wright,  their  attorney, 
proceeded  with  the  organization  of  the  de- 
fendant; the  organization  being  completed 
within  a  brief  Interval.  In  the  meantime  the 
plaintiff,  apparently  in  order  to  facilitate  the. 
sale  of  his  property  to  the  defendant  (he  be- 
ing at  this  time  a  resident  of  Colton),  made 
a  deed  thereof  to  Wilcox.  At  the  next  meet- 
ing between  Wilcox  and  the  organizers  of 
the  corporation  and  their  attorney  this  trans- 
fer to  Wilcox  was  communicated  to  those 
present,  and,  according  to  the  testimony  of 
Beyrle.  the  followiug  occurred  wiUi  refer- 
ence thereto: 


"At  the  meedng  that  we  organised  the  ques> 
tiou  was  brought  up  as  to  closing  that  option, 
and  Mr.  Wilcox  arose,  and  he  says:  'I  own. 
that  property  now ;  I  hav«  a  deed  to  U  and  yoa 
can  do  business  with  me ;  yoa  dtm't  have  to  pay 
any  attcmtioit  to  the  ivtion.*  And  Mr.  Wright 
got  up  and  he  says:  'That  sfaaplifies  matters 
materially.  We  can  fix  that  up  now  m  a  bads 
that  we  can  go  ahead.'  " 

Wilcox  thereupon  made  a  deed  of  the  prop- 
erty to  the  defendant  and  placed  it  In  es- 
crow, to  be  delivered  upon  receipt  by  the 
escrow  holder  for  the  account  of  Wilcox  of 
$10,000  par  value  of  the  capital  stock  of  the 
def^dant  folly  paid,  and  $82,500  par  value 
6  i>er  cent  first  mortgage  20-year  gold  bonds 
of  sBld  corporation;  said  bonds  prior  to 
their  creation  snd  issuance  to  be  evldoiced 
by  a  temporary  interim  certificate.  This  cer- 
tificate was  Issued  mi  April  10.  1912,  and  by 
It  the  def^dant  promised  and  agreed  to  pro- 
ceed to  authorize,  create,  and  issue  Its  said 
corporate  bonds,  the  same  to  be  secured  by 
a  deed  of  trust  constituting  a  first  lien  or 
mortgage  against  certain  real  property,  in- 
cluding that  thus  acquired  by  the  defendant 
Between  that  date  and  May  8,  1912,  the  de- 
fendant, at  the  request  of  Wilcox,  Issued  to 
him,  in  lien  of  said  certificate  tor  $82,600,  five 
identical  certificates  except  as  to  tbe  amount 
of  Iwnds  called  for.  one  being  for  $2,600  par 
value  and  the  other  foar  for  $20,000  each, 
and  these  la^er,  evidencing  the  defendant's 
obligation  to  Issue  an  aggregate  of  $80,000  of 
Its  said  bonds,  were  on  said  8th  day  of  May, 
1912,  assigned  by  Wilcox  to  the  plaintiff ; 
but  neither  the  plaintiff  nor  Wilcox  notified 
the  defendant  of  said  assignment 

The  bonds  called  for  by  these  interim  cer- 
tificates were  to  be  issued  not  later  than  six 
months  from  the  date  of  said  certificates,  but 
when  that  time  arrived  It  was  the  consensus 
of  opinion  of  the  directors  of  the  corporation 
(of  which  Wilcox  was  one)  that  it  was  to  the 
Interest  of  the  corporation  not  to  issue  said 
bonds,  but  to  pay  in  cash  from  time  to  time 
as  It  was  able  the  face  value  thereof.  Ac- 
cordingly on  January  10,  1913,  at  a  time 
when  the  first  payment  of  interest  upon  the 
bonds  called  for  by  the  interim  certificates 
was  not  yet  due.  It  paid  to  Wilcox  on  ac- 
count of  the  prindpal  of  said  bonds  the  sum 
of  $10,000,  and  on  the  30th  of  the  same 
month  paid  to  him  the  further  sum  of  $5,000, 
which  amounts  Wilcox  paid  over  to  the 
plaintiff,  who  accepted  the  same  apparently 
without  objection.  The  defendant  also  be- 
tween that  time  and  February  3,  1914,  paid 
to  Wilcox  the  interest  accruing  upon  said 
bonds.  In  February,  1914,  the  defendant,  be- 
ing in  need  of  money,  tbe  question  was  dis- 
cussed at  a  meeting  of  its  board  of  directors 
at  which  Wilcox  was  present  It  was  re- 
solved to  Immediately  call  upon  the  com- 
pany's stockholders  for  the  payment  of  bal- 
ances due  upon  th^r  subscriptions,  and  also 
to  make  an  active  effort  to  collect  amounts 
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due  from  otber  debtors.  At  this  tbne  Wilcox 
was  indited  to  the  defendant  In  Oie  sum  of 
110,794.98,  and  at  said  meeting  be  reqneeted 
that  this  amount  be  dwrged  against  the  said 
Intaxlm  certlfleates.  He  also  at  tiie  same 
time  directed  that  the  sum  of  97,661fl6  dae 
from  Johnston  to  the  defodant  be  also 
charged  against  them.  These  amounts  were 
so  (barged  accordingly  and  the  sereral  Items 
of  Indebtedness  from  these  two  gentlemen  to 
the  cozporatlon  were  canceled.  In  November 
of  the  same  year  WUcox  and  Jobns^  hav- 
Inig  sobserlbed  to  a  farther  issae  of  stof^ 
by  the  defendant,  and  being  indebted  on  ac- 
Goont  tliweof  in  tlie  snms  of  f2,S94  and  92,- 
014,  respectlTely,  these  amoonts  1^  the  di- 
rection at  TniccHc  wMe  dialled  against  said 
certlflcatea;  and  In  Febraary,  1918,  Wilcox 
and  J<dmstim  bdng  respectlTely  Indebted  to 
the  defoidant  In  the  som  €t  92,012  and 
f772  for  asaeasmaits  npon  capital  stock 
of  the  defendant  owned  Iqf  ttwmi  tbeae 
amoonts  by  direction  at  Wileox  wen  also 
diarged  against  the  said  cwrtiflcates.  In 
addition  to  13iese  eredita  to  WUcox  and 
to  Jotansbm  at  Hie  direction  uf  Wilcox, 
the  defendant  also  paid  to  the  latter  fni^ 
tber  BUDS  npreaentiBg  interest  en  the  bal- 
ance doe  npon  said  certificates,  and  also, 
at  bis  request,  made  the  amounts  of  these  last 
paymento  equal  to  tbe  respective  sums  whidi 
would  have  beea  due  as  such  bad  the  above- 
meotloned  charges  against  the  certificates 
not  been  made,  Wilcox  representing  that  he 
needed  these  extra  amounts,  the  ^ect  of 
these  paymoits  being  to  still  further  reduce 
tbe  amount  of  the  principal  of  the  obliga- 
tions. On  October  6,  1916,  Wilcox  notified 
defendant  of  tbe  assignment  by  him  to  tbe 
plaintiff  of  the  Interim  certificates. 

In  ite  findings  the  trial  court  declared  that 
Wilcox,  the  oUlgee  named  In  each  of  said 
interim  certificates,  and  with  whom  at  all 
times  iwlor  to  October,  1915,  the  defendant 
dealt  as  the  owner  thereof  and  as  the  sole 
person  from  whom  moved  the  consideration 
tberefw,  waived  tbe  authorization  and  crea- 
tion by  defendaot  of  Its  corporate  bonds  and 
the  execution  of  ito  deed  of  trust  to  secure  the 
same ;  that  def«dant  in  good  faith  ace^ted 
such  waiver  and  in  reliance  thereon  made 
paynmits  to  WllccHc;  that  the  deftedant,  pri- 
or to  October  6,  1916,  bad  no  notice  of  the 
ssrignment  to  ttie  plaintiff  by  Wllos  of  the 
several  interim  certlflcatesk  nor  notice  or 
knowledge  of  sudi  tacts  or  circumstances  as 
would  put  a  reasonably  jMrudent  man  upon 
Inquiry  respecting  such  assignment  or  the 
actual  own»Bhip  of  said  certlfleates,  but 
that,  oa  tbe  contrary,  at  an  ttmes  prior  to 
said  date  the  defendant  was  informed,  and 
in  good  faith  believed,  that  Wileox  was  the 
holder  and  owner  of  said  certlfleates.  1^ 
court  also  found  that  tba  iflalntlff  had  no 
knowledge  prior  to  February  2,  1910,  that 
Wilcox  was  representing  to  the  defendant 
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that  he  was  tbe  owner  of  said  intorim  cer- 
tlfleates, or.  that  the  defendant  was  maUag 
payments  to  WUcox  on  account  of  said  cer- 
tificates otlter  than  of  interest  and  the  first 
two  payments  of  $10;000  and  96,000;  respec- 
tive, or  was  cancdlng  oUlgations  at  the 
request  of  Wilcox  and  diarglng  them  against 
the  principal  of  ssld  certlfleates,  but  that 
taie  plaintiff  did  not  at  any  time  prior  to 
FelHuary  2,  1916;  notify  defendant  that 
said  certlfleates  bad  beoi  assigned  to  him ; 
and  it  found  that  the  plaintiff,  In  fhUing  to 
notify  defendant  of  said  asslgnmrat,  misled 
tbe  defoidant  and  permitted  WUctn  to  mis- 
lead tbe  defendant  at  aU  times  prior  to  Oc- 
tober e,  1916,  into  the  beUef  tbat  WUcox 
was  tte  sole  and  abscAute  owner  of  said 
certlfleates,  and  that  in  so  doing  he  was 
grossly  negligent  It  also  found  that  prior 
to  F^ruaiy  28, 1916,  tbe  defendant  tendraed 
to  plaintiff  <m  account  at  sUd  certificates  tbe 
sum  of  916308.62  and  donanded  the  surren- 
der of  suA  one  or  more  of  said  certificates 
as  should,  the  aivUcatlon  of  said  sum  to 
the  paymoit  ot  the  amomits  due  upon  one  or 
more  thereof,  be  fully  dlsdiarged  and  patd, 
but  tbat  the  plaintiff  refused  to  accept  said 
amount.  Tba  amount  ot  the  Judgment  in 
plalntlfF's  favor  was  for  the  sum  sued  tot, 
less  the  diarges  against  the  certlfleates  made 
at  tbe  direction  of  WUoox.  It  is  this  dlffer> 
ence  whldi  causes  plaintiff's  dissatisfaction 
with  tbe  Judgment  and  up(m  which  he  bases 
his  appeal. 

l%e  flrat  and  principal  contention  of  the  ap- 
pellant is  that  the  finding  of  the  trial  court 
that  the  defendant  made  the  aforesaid  charg- 
es against  the  said  certificates  in  good  faith 
and  without  knowledge  of  facts  or  drcnm- 
stances  sufficient  to  put  It  upon  Inquiry  as  to 
the  assignment  by  Wilcox  to  the  plaintiff  of 
said  certlfleates  Is  unsupported  by  tbe  evi- 
dence. 

[1]  The  case  up<m  both  sides  has  been  pre- 
sented  at  consldaable  length  and  with 
consiAcuous  abUlty,  and  we  have  given  to  tt 
tbe  careful  examination  irtildi  its  import 
tanee  deserves.  B^<om  sudi  study  we  have 
reached  the  conclusion  that  this  finding  of 
lack  of  notice  oo  the  part  of  the  defendant 
is  supported  by  tbe  evidence.  It  is  true 
there  are  facts  which,  standing  alone,  point- 
ed clearly  to  the  ownership  of  this  property 
by  the  ptointltt,  and  that  the  proceeds  of  the 
sale  btfODged  to  him  and  not  to  WUcox.  Am 
Instances  of  Ibese  we  may  rtfer  to  tbe  fact 
that  it  was  known  to  the  persons  who  organ- 
ized Ibe  defendant,  and  who  upon  Ua  or- 
ganisation became  its  offlo^  and  directors^ 
that  the  plaintiff  was  the  owner  of  the  pn^ 
erty  at  the  inception  of  the  negotiations  for 
its  purchase;  tbat  be  bad  autfaarlsed  WU- 
cox to  n^otiate  for  ite  sale;  tbat  WUcox  a 
few  days  after  having  agreed  upon  the  terxos 
of  a  sale  to  the  defendant  produced  a  deed  to 
himself  oi  tbe  property  without  SKiarently 
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baTlng  the  means  to  pay  for  It  except 
tbrongh  the  considOTation  which  the  defend- 
ant Itself  was  to  pay ;  that,  after  the  con- 
Bummatfon  of  the  transaction  and  the  Issu- 
ance to  Wilcox  ot  one  Interim  certificate  in 
the  amount  of  $82,500,  he,  at  the  request  of 
Mr.  Raphael,  the  president  of  defendant,  In- 
Tested  $2,500  In  an  enterprise  In  which  said 
president  was  interested;  and  that  during 
the  conversation  between  them  ensuing  upon 
such  request  Ra^diael  expressed  the  opinion 
that  Wilcox  was  going  to  make  a  good  deal 
of  money  out  of  the  sale  of  plaintiff's  prop- 
erty to  the  defendant,  whereupon  Wilcox  re- 
plied that  only  $2,600  of  the  Interim  certifi- 
cates wonld  go  to  him,  following  which  Wil- 
cox surrendered  the  single  certificate  for 
$82,500,  and  had  issued  In  Its  i^ace  five  cer- 
tificates—four for  $20,000  eadi  and  one  for 
$2,500,  whidi  last  he  used  for  the  purpose 
of  making  the  Investmrat  invited  by  Ur. 
Raphael.  There  are  other  facts  occurring  lat- 
er which,  if  imctmtradlcted,  might  \>t  should 
lead  a  prudent  person  to  make  the  inquiry 
suggested;  but  tbe  fact  that  they  were 
contradicted  by  other  testimony  precludes 
tiielr  consideration  by  thla>  court  But,  as 
offsetting  the  circumstances  recited,  there 
were  tiie  facts  that  the  title  to  the  property 
Vhen  tatoi  over  by  the  d^ndant  was  actu- 
ally In  Wilcox's  name,  and  lUa  assurance  to 
the  persons  organizing  the  corporation  and 
their  attorney  that  th^  could  bmceforth 
deal  with  him  as  the  owner  and  take  no  fur- 
ther notice  of  the  option  theretofore  given  to 
them  (wbldi  option  had  be&a  glvoi  by  Wil- 
cox under  his  authorization  from  the  plain- 
tiff); that  tb»  Interim  certificates  were  is- 
sued In  the  name  of  Wlcox;  that  he  did  not 
Inform  flie  defoidant  of  his  assignment 
thereof  to  the  plaintiff,  and  that  the  i^alntlff 
did  not  do  so ;  that  during  a  period  of  al- 
most four  years  after  the  transaction  was 
closed  the  Interest  upon  the  amount  due,  to- 
gether with  payments  of  principal,  were 
made  to  Wilcox  who,  at  all  times  up  to  Oc- 
tober, 1915,  in  tils  dealings  with  the  defoid- 
ant  ^tber  actively  asserted  ownership  of 
said  certificates  or  allowed  the  defendant  to 
rest  nnder  the  belief  that  he  was  sn<^  own- 
et.  It  Is  to  be  remembered  that  tbe  plain- 
tiff has  not  based  its  dalm  against  the  de- 
fendant uptm  the  fact  of  his  ownership  of 
this  property  and  his  sale  of  It  to  the  de- 
fendant through  his  agent  WUcox.  He  has 
preferred  to  base  his  cause  of  action  upon 
the  assignment  made  by  Wilcnx  to  him  of 
the  interim  certiflcates  on  May  8,  1912,  and 
the  evidence  touching  all  preceding  matters 
can  only  be  regarded  for  the  light  it  throws 
upon  the  question  whether  the  d^eodant  had 
notice  of  the  plalntifTs  ownership  of  the 
certificates  through  such  assignment  We 
think  that  the  drcnmstances  In  the  case 
tnm  which  Wilcox's  ownership  of  these  cer^ 
tfflcates  could  haTe  beat  Intimately  iur 


ferred  counterbalance  those  drcomstances 
which  Indicated  that  the  ownership  was  In 
the  plaintiff,  and  that  the  trial  court  having 
weighed  one  set  of  facts  against  tbe  other 
and  arrived  at  a  conclusltn,  Uiis  ooort  will 
not  Interfere  with  It 

Hie  next  contenticHi  of  the  appelant  ta 
predicated  upon  an  equitable  ma^m  whldi 
he  contends  should  be  given  aivUcatlim  to 
this  case,  namely,  "Elqulty  regards  as  done 
that  which  ought  to  he  done."  Its  appllca.- 
tion  to  this  appeal  Is  Otis :  That  the  interim 
certificates  called  for  the  issuance  of  bondd ; 
that  such  bonds  (aK>eUant  asserts)  when  is- 
sued would  be  negotiable  Instromatts;  tliat 
the  title  to  a  Dutiable  instrument  passes 
by  delivery ;  that  therefore  def^dant  could 
not  safely  make  payments  upon  the  interim 
certiflcates  without  assuring  itself  that  the 
recipient  of  the  payments  had  the  certifi- 
cates in  his  possession;  and  that  had  It  done 
so  It  m>Qld  have  discovered  tbe  plaintiff's 
ownerahlp  of  them. 

The  reepondait  answers  this  contentl<m  by 
pointing  out  first  that  the  bonds  In  this  case, 
if  Issued,  were  to  be  secured  by  a  mortgage; 
that  a  bond  so  secured  Is  not  a  negotiable  in- 
strument (Meyer  v.  Weber,  183  Cal.  681,  65 
Pac.  1110;  National  Hardware  Go.  t.  Sh»*- 
wood,  165  Gal.  1,  130  Pa&  881) ;  that  the  Is- 
suance of  the  bonds  was  (and  the  court  so 
found)  waived  by  Wllctnc,  and  that  upon  the 
strei^th  of  such  walw  the  resp<mdait  paid 
out  large  sums  of  mtmey;  and,  flm^,  that 
the  certificates  themselves  wm  not  negotia- 
ble and  conid  pan  only  by  assignniCTt 

in  Without  considering  In  detail  aU  of 
these  points,  we  ttabdc  the  respond^  Is 
clearly  right  in  its  contentkm  that  the  issn* 
ance  of  the  Ixxids  was  waived  by  Wilcox; 
and,  If  so,  there  is  no  room  for  the  applica- 
tion of  the  eqoltaUe  maxim  InvtrfEed,  for  eq- 
uity will  not  regard  as  done  that  which  a 
party  has  for  a  cfmsideratlm  waived. 

The  appellant  also  makes  the  point  that 
the  court  found  an  estoppel  against  the  plain- 
tiff different  from  that  pleaded  In  the  de- 
fendant's answer  and  outside  of  the  Issues. 
We  have  not  heretofore  referred  to  this  In 
our  reference  to  tlie  findings,  as  It  is  appar- 
ent that,  if  we  are  correct  in  our  conclusion 
that  the  finding  of  the  court  as  to  the  de- 
foidant's  lack  of  notice  Is  sustained  by  the 
evidence,  Ito  finding  on  tbe  question  of  this 
estoppel  Is  immaterial  and  may  be  disre- 
garded. 

The  next  con  tendon  of  the  appellant  which 
we  will  notice  is  that  the  finding  of  the  court 
that  the  d^endant  tendered  to  the  plaintiff 
tbe  sum  of  $16,868.02  Is  not  supported  by  the 
evldmoe,  and  in  su^rart  of  this  contention 
refers  to  certain  evidence  that  the  tratder 
was  made  in  the  form  of  a  check  made  pay- 
able to  Wilcox,  which  was  not  accepted  by 
Wilcox  nor  Indorsed  by  him.  But  there  Is 
also  erldoice  that  after  the  tender  to  Wll- 
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cox  tbe  defendant  wrote  to  the  plaintiff  a 
letter,  part  of  which  reads  as  foUom: 

"From  Feb.  2,  1916,  we  hare  had  written 
out  Bod  read7  tor  ddivery  a  check  for  $16,- 
868.62  to  be  paid  npon  the  interim  cerdficates. 
ill.  Wilcox  baa  known  of  this  for  some  time, 
but  for  some  reason  or  other  will  not  hrinf  the 
certificates  in  for  proper  indorsement.  If  it 
reall;  be  true  that  yoa  do  own  these  certificates 
«e  would  like  to  have  ;ou  call  at  the  office  with 
them  BO  that  we  may  pay  yon  this  mon^  and 
have  you  make  the  proper  indorsements  there- 
on, and  we  also  want  to  see  that  there  has  been 
indorsed  tbereaa  the  varions  items  that  we  have 
dianed  np  againat  them  in  behalf  of  BIr.  Wil- 
oca.* 

[3-S]  By  section  1498  of  the  (AtU  Code  It 

Is  provided: 

"When  a  dd>tor  la  entitled  to  the  performance 
of  a  condition  precedent  to,  or  concurrent  with, 
pecforraancB  on  his  part,  he  may  make  his  ot- 
fer  to  dqwnd  apon  the  dne  performance  of  such 
condition." 

The  fact  that  the  check  was  not  produced 
to  idaliitifl  is  of  no  consequeace,  fbr  It  Is 
provided  bj  section  1496  at  the  Civil  Code 
that— 

"The  thing  to  be  delivered,  if  any,  need  not 
in  any  case  be  actually  produced,  upon  an  of- 
fer of  performance,  unless  the  offer  is  accepted." 

And,  of  course,  all  objections  to  the  mode 
of  the  offer  widdi  plaintiff  had  an  oppor- 
tnnity  to  state  at  the  time,  and  which  could 
then  have  been  obviated  by  the  defendant, 
were  waived  by  plalntUTs  failure  to  make 
any  such  objection.  The  whole  question, 
then,  as  to  whether  a  tender  was  made  to 
plaintiff,  dep€*id8  upon  the  existence  of  de- 
fendant's rifi^t,  as  a  condition  concurrent 
with  the  payment  of  the  $16,868.62,  to  the 
performance  of  the  condition  imposed  by  it, 
namely,  the  indorsement  upon  the  certificates 
of  payments  made  and  credits  given  prior 
thereto.  That  defendant  was  so  mtitled 
cannot  admit  of  dispute  if  we  are  correct  in 
onr  conclusion  already  announced  as  to  the 
defendant's  lack  of  notice  of  tbe  assignment 
of  the  certtflcates;  for,  by  payments  made 
and  credits  given  to  Wilcox,  in  ignorance  of 
bis  assignment  of  the  Instruments,  defendant 
was  In  the  same  situation  as  If  It  had  made 
the  payments  and  given  the  credits  to  plain- 
tiff himself.  In  that  event  it  could  have  re* 
quired  proper  acquittances  therefor,  and  such 
precisely  were  the  indorsements  demanded. 
The  objection  of  the  appellant  that  the  check 
was  made,  out  to  Wilcox  and  not  to  him  is 
met  by  the  letter  above  quotSd,  wherein  it  is 
said:  "We  would  like  to  have  you  call  at  the 
office  so  that  we  may  pay  you  this  money." 
It  is  apparent  from  this  language  that  the 
defendant  was  not  Insisting  upon  the  plaln- 
tUt*s  acceptance  of  this  partlcnlar  chedc. 


but  was  pr^ared  to  deliver  money  or,  If  the 
plaintiff  preferred,  a  chedc  In  his  own  name. 

[6]  It  is  finally  urged  by  tbe  appellant  that 
the  court  ought  to  hare  allowed  In  Its  judg- 
ment an  additional  6  per  cent,  upon  the 
amount  represented  by  the  bonds  called  for 
In  the  certificates,  for  the  reason  that  one  of 
the  conditions  npon  which  the  bonds  were 
to  be  Issned  was  that  the  defendant  after  a 
glvea  time  should  have  the  right  to  call  the 
bonds  before  maturity  by  paying  an  addition- 
al 5  per  cent  upon  the  principal  of  the 
bonds  so  called. 

We  think  this  point  is  disposed  of  by  what 
we  have  said  as  to  t&e  waiver  of  the  issu- 
ance of  these  bonds.  The  bonds  were  never 
Issued.  The  occasion,  therefore,  never  arose 
for  their  prematore  retirement  and  the  con- 
sequent oUigatlon  to  pay  the  additional  & 
per  cent.  AnA  If  It  be  said  that  they  ought 
to  have  bent  issued,  the  reply  Is  that  sncta 
Issuance  was  validly  waived. 

This  dl^Mses  of  tbe  qheatlonB  necessary 
to  be  dlsciutsed. 

For  the  reosims  glvoi,  tlie  Jndgnwit  is  af- 
firmed. 


We  cmcur: 
OAN,  J. 


WASTE,  P.  J.;  KEBBI- 


MATIASICK  V.  PACIFIC  'ELEXTTRIO  RT. 
00.    (av.  3139.) 

(EMstriet  Court  of  Appeal,  First  District,  VM- 
sion  2,  California.   Dec  24, 1919.) 

Appeai,  aztd  naoB  «=»933(4)  —  New  tbiai. 

PBBSCUED       aSANTlD       ON  71BUIBSIBU 

OBOVND. 

In  the  absence  of  contrary  showing,  it  muBt 
be  presumed,  on  appeal,  the  instructions  not  be- 
log  In  the  record,  that  the  motion  for  new  trial, 
made  on  all  the  statutory  grounds,  was  granted 
in  conformity  to  Const,  art.  6,  I  4^,  prohibit- 
ing the  granting  d  new  trial  <m  specified 
grounds,  unless,  after  an  examination  of  the 
entire  record,  induding  the  evidence,  tbe  court  is 
of  the  oidnion  that  the  error  com^ained  of  has 
resulted  in  a  miscarriage  of  justice, 

Ai^peal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Mcmroe,  Judge. 

Action  by  Stella  Matiasic^  a  minor, 
against  the  Pacific  Blectrlc  Bailway  Com- 
pany. From  an  order  granting  a  new  trial, 
plaintiff  appeals.  Affirmed. 

R.  T.  Llghtfoot  and  Lee  Utley,  both  of  Los 
Angela,  for  appellant. 

Frank  Earr,  R.  O.  Gortner,  and  B.  E.  Mor- 
ris, all  of  Los  Angeles,  for  respondent 

BBITTAIN,  J.  Stella  Matiaslck,  a  minor, 
who  sued  by  her  guardian  ad  litem,  appeals 
from  an  order  granting  a  new  trial  in  a  case 
In  which  the  jury  rendered  a  verdict  for 
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(Cal. 


$4,000  agalnat  the  Padflc  Electric  Hallway 
Company  aa  damages  for  the  death  of  her 
father. 

The  appellant's  father  was  riding  In  a  bug- 
gy driven  by  another  man.  The  buggy  ap- 
proached the  railroad  tracks  of  the  defend- 
ant coriwratlon  at  the  rate  of  about  4  miles 
an  hour,  In  the  afternoon  of  December  17, 
lOltt.  The  motorman  in  charge  of  the  car 
of  the  defendant  first  saw  the  buggy  when 
It  was  about  15  feet  from  the  railway  tracks. 
He  was  then  about  200  feet  from  the  crossing. 
He  could  see  the  buggy  was  approaditng  the 
track  Tery  slowly,  and  that  the  men  were 
paying  no  attention  to  the  approat^Ii^  car. 
He  blew  his  whistle  several  tlm^  but  they 
paid  no  attention  to  It  He  did  not  sound 
his  bell.  After  he  had  blown  the  whistle,  he 
put  on  the  emergency  brake.  He  was  "some- 
where around  200  feet  from  the  crossing," 
and  was  traveling  at  abont  25  miles  an  hour. 
He  applied  all  the  brakes  available,  and  was 
slowing  down  for  the  crossing,  and  was  "aim- 
ing to  hit  the  crossing  at  about  20  miles  an 
hour."  He  thou^t  that  he  reduced  the  speed 
of  the  car  to  less  than  20  miles  an  hour,  and 
that  when  he  struck  the  buggy  he  was  going 
about  8  miles  an  hour.  There  was  some 
evidence  In  regard  to  the  space  required  to 
stop  the  car  when  running  at  various  rates 
of  q;>eed.  The  defendant  denied  the  negli- 
gence alleged  In  the  complaint,  and  affirma- 
tively pleaded  that  the  accident  was  caused 
by  tbg  failure  of  the  appellant's  father  and 
the  driver  of  the  buggy  to  exenrise  (n-dhiary 
care,  caution,  and  prudence  in  the  premises, 
and  in  separate  affirmative  defenses  upon 
these  alleged  facts  charged  both  direct  and 
contributory  negligence,  and  that  the  proxi- 
mate cause  of  the  collision  was  the  action 
of  the  two  men  In  the  buggy.  At  the  close 
of  the  trial  an  amended  and  supplemental 
complaint  was  filed,  setting  up  facts  under 
which  it  is  claimed  the  "last  clear  chance" 
rule  should  have  been  ai^Ued.  There  Is  not 
incorporated  in  the  transcript  any  copy  ot 
the  instructions  given  to  the  Jury.  The  notice 
of  motion  for  a  new  trial  spedfled  all  the 
grounds  permitted  by  the  Code.  The  record 
shows  that  title  motion  was  made  on  all  the 
grounds  stated. in  the  notice  and  upon  the 
flies  and  minutes  of  the  court,  and  that  it  was 
granted. 

The  brief  of  Hie  appellant  Is  based  wholly 
upon  the  claimed  suflldency  of  the  evidence 
to  Justify  the  rerdlct  So  tar  as  the  record 
shows,  the  motl(Hi  may  have  been  granted 
upon  any  ot  the  other  grounds  on  whl<^  it 
was  mades.  In  vie#  of  the  rule  that  all  pre- 
sumptions are  In  tuYor  at  the  action  of  the 
superior  court  and  against  the  abuse  of  dis- 
cretion vested  in  tiiat  court,  and  in  the  ab- 
sence ot  a  contrary  showing,  on  anwal  It 
must  be  iwesumed  the  moticu  was  granted 
on  the  ground  of  errors  in  law,  or  ot  newly 


dlacov^ed  evidence,  or  of  accident  or  sur- 
prise, or  upon  some  other  ground,  the  dis- 
regard of  which  by  the  superior  court  would 
have  resulted  in  a  miscarriage  of  Justice. 
It  is  not  to  be  presumed  that  the  trial  Judge 
rlolsted  the  provisions  of  the  Constitution. 
Article  8,  S  4^,  Const  Cal.  It  cannot  be  de- 
termined upon  the  showing  in  this  case  that 
the  court  abused  its  discretion  in  granting  a 
new  trial.  Moore  v,  Thompson,  138  Cal.  23, 
70  Pac  930 ;  Byrne  v.  Reed,  75  CaL  277,  17 
Pac.  201 ;  Helntz  v.  Cooper.  104  Cal.  608,  38 
Pac.  511;  Hitchcock  v.  McBlrath,  68  CaL 
635;  U  Pac.  487;  McAulay  v.  Truckee  Ice 
Co.,  7»  Cal.  50,  21  Pac.  434, 
The  order  appealed  from  Is  affirmed. 

Weomcur:  LANODON.P.  J.;  N0URS£1,J. 


DOBN  T.  OPPENHEIM  et  aL  (GIt.  8002.)  - 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec  29,  191d.  Hearing 
Denied  by  Supreme  Court  Feb.  26,  1920.) 

1.  Landlord  aitd  tbnaht  •s»ll6(EEH*Monoa 

NBCESBABT  TO  TUlflHAXI  UA0B  ROM  MOITTH 

TO  MONTH. 

In  cose  of  a  lease  from  month  to  month,  the 
estate  does  not  terminate  by  mere  lapse  of 
time,  and  neither  party  can  terminate  the  rela- 
tion without  giving  notice  In  advance  for  the 
time  required  by  law;  such  a  tenancy  may  be 
terminated  by  notice,  under  Olv.  Code,  |  l&M, 
for  one  month  before  expiration  of  the  term. 

2.  Landlobd  and  tenant  «=»116(5>— I^ndes 
or  kets  ineitectuaz.  ab  hottob  to  tkb- 

UINATE. 

Tender  of  ke;s  to  the  lessor  by  the  lessee 
of  a  store  from  month  to  month  was  a  mere 
offer  to  terminate  tenancy  and  surrender  pos- 
session, which,  when  promptly  declined  by  the 
lessor,  did  not  operate  as  the  notice  necessary 
to  terminate. 

8.  I^DLOBO  AND  TBHAKT  4C3>281(E9  —  STZ- 
DBNCS  OF  STATEMENTS  AND  ACTS  OT  TENANT 
AFTEB  VACATION  AUMIBaiBLl!  TO  BBOW  CON- 
TINOBD  CONTBOL. 

In  an  actbn  for  rent  of  store  premises  lea>< 
ed  from  month  to  month,  evidence  of  state- 
ments and  acts  transpiring  after  the  lessee  and 
bis  firm  or  company  vacated  the  store  was  ad- 
missible in.  proof  of  the  lessor's  daim  that  the 
tenancy  was  not  terminated  at  the  time  of  va- 
cation, and  that  the  tenant  continued  to  ezei> 
else  dominion  and  control  over  the  premises 
thereafter. 

4.  Landlobd  and  tenant  ^39230(8)  —  Evi- 

DENCSE  AS  TO  SELATIONBBIP  OF  PABTIE8  FBI- 
OB  to  TACATIOH  tlNNBCESaAKT  IN  VIEW  OF 
PLBADINQB  AND  ADMISSION  OF  COUNSEL. 
In  an  action  for  rent  of  store  premises  leas- 
ed from  month  to  month  to  a  firm  which  ipcor- 
porated,  in  view  of  the  complaint,  answer,  and 
admiaricni  of  defendants'  connsel  that  there  was 
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ft  month  to  month  tenancy  between  plaintiff  let> 
gov  and  the  compao?  up  to  the  time  of  vacation 
of  the  premises,  evidence  a>  to  the  relation  of 
the  parties  prior  to  the  date  of  vacation  held 
unnecessary. 

5.  IAhdlosd  ajvd  tenant  «ss9230(1)  —  Cok- 

PUINT  AIXBiOXHO  TBNANOT  Or  DBnENDANT 
COUFANT  SUinCIEnT  TO  8UPF0BT  JUDGUEINT 
FOB  I.ESSOB  IN  ABSENCE  OF  OBJECTION. 
In  an  action  for  rent  of  store  premises  lead- 
ed from  month  to  month  to  a  firm  which  incor- 
porated, complaint,  though  not  directly  .alleg- 
ing that  the  company,  a  defendant,  was  the  les- 
sor's tCTant,  which  oUeffed  that  It  was  agreed 
the  rant  was  to  ba  paid  the  teasor  by  the  com- 
pany in  i^ranca  every  montb,  in  conectlon 
with  other  allesatiittis,  as  well  as  the  answer, 
ield  sufficient  to  support  Judgment  for  the  les- 
sor, in  tlw  absence  of  objection  below. 

6.  Appeai.  and  nsoB  «=3>198(1)  —  BIebb  db* 

rECTS  IN  HANNIB  C»'  FUULDINO  rAOTB  OAV- 
NOT  SB  CONUmBBD  lOB  FEBBT  TSUE  ON  AF- 
PBAXh 

Bfere  defects  in  the  manner  of  stat^  tacts 
cannot  be  considered  for  the  first  time  on  ap- 
^al. 

Appeal  from  Superior  Court,  City  and 
Oonnty  at  San  Francisco;  James  M.  Troutt, 
Judge. 

AcHoa  by  N.  A.  Dom  against  Somnet  J. 
Oppenhelm,  Bllas  Levy,  and  tbe  Weetem 
Bag  Ctmipany,  a  corporation.  From  Judg- 
ment for  plalntur,  defoidaats  ai^ieaL  Re- 
versed as  to  the  individual  deCmdants;  af- 
flrmed  as  to  the  anrporate  dtf  aidant 

Vfiae  &  O'Omnor,  oC  San  Frandsos  and 
Goldman  &  Altman.  for  appellants. 

V.  A.  Dom  and  O.  D.  Dom,  both  ot  San 
Trandsc<^  tar  Tespondept 

WOOD,  Judge  pro  tem.  Defendants  ap- 
peal from  a  Judgment  rendered  against  them 
for  nine  months*  rent  from  June  1,  1916,  to 
March  1,  1917,  for  certain  store  premlises  on 
Clay  street  In  San  Francisco.  Of^nheim 
and  Levy  were  Joined  as  defendants  because 
of  their  alleged  ownership  of  all  except  one 
share  of  the  capital  stock  of  the  corporation. 

The  plaintiff  originally  leased  the  premises 
to  the  Western  Bag  Company,  a  a^artner- 
shlp,  for  the  term  of  five  years  from  Mardi 
1,  1912,  at  the  monthly  rental  of  ?200,  pay- 
able monthly  In  advance.  On  December  14, 
1915,  the  defendant  Western  Bag  Company 
was  incorporated,  and  Immediately  took  over 
from  ttie  partnership  all  of  the  assets,  In- 
cluding bills  receivable,  but  none  of  the  Ua- 
blUties,  and  continued  the  business  at  said 
inremises.  Whether  the  lease  i)assed  along 
as  an  asset  or  kept  company  with  the  liabili- 
ties does  not  appear,  and  is  unimportant,  as 
the  complaint  was  framed  on  the  theory  that 
the  defaidant  occupied  the  fo'emises  as  a 
tenant  of  plaintiff  from  month  to  month,  and 


the  answer  alleges  that  tbe  copartnership  so 
occnpied  it,  and  not  otfa^wiBe. 

[1]  The  only  controversy  at  the  trial  was 
aa  to  whether  the  tenancy  terminated  on 
Jnne  1, 1016,  or  Ifarcb  1, 1917.  Immedlatdy 
prior  to  June  1, 1D16|  tlu)  corporation  moved 
its  businefla  to  a  sture  on  Main  street,  and  on 
the  day  last  mentioned,  wben  plaintiff  called 
there  to  see  abont  hie  a  derit  or  steno^ 
raiAier  offered  him  the  keys  to  his  premises, 
whldi  he  lefnsed.  Upon  his-  return  to  hia 
own  frfOoe  he  found  that  Oie  keys  had  been 
left  there.  He  iranradiately  sent  them  baiA  to 
ttie  defoidant,  -with,  a  letter  statins  that  he 
expected  paymoit  of  the  rent  up  to  March  .1, 
1917,  tbe  date  when,  the  lease  would  expire. 
No  other  notice  vpaa  given  tliat  defendant  In- 
tended to  terminate  the  tviancy.  Of  oourack 
when  idalntlff  called  at  the  Ifain  street 
store,  he  knew  that  the  cwpwatliNi  had 
moved  from  hla  premises.  It  is  aaid  by  ap- 
pdlants  "that  defttident  was  not  required, 
under  our  statutes,  to  give  notice  of  the  tep- 
minatlOB  <rf  the  tenancy."  ^e  authorities 
do  not  support  the  statement  In  Stoppel- 
kamp  V.  Mangeot,  42  Cal.  328,  it  is  said : 

"In  the  case  of  a  lease  from  month  to  month  ^ 
the  estate  does  not  terminate  by  the  mere-lapse 
of  time.   Neither  party  can  terminate  the  re- 
lation withoot  giving  notice  in  advance  for  Oe 
time  required  by  law." 

Such  a  tenancy  may  be  tramlnated  by  the 
notice  imder  section  1946  of  the  Civil  Goda, 
Oorsctti  v.  Berson,  86  Cal.  439,  25  I^c.  7.  Tba 
notice  to  terminate  a  month  to  numth  ten- 
ancy must  be  for  one  month  before  the  ex- 
'plratlon  of  the  term.  Owen  v.  Her^Oioff,  2 
CaL  App.  623,  84  Pat  274. 

[2]  It  is  contended  that  If  a  notice  to  ter- 
minate was  required,  then  the  tender  of  the 
keys  was  sufficient,  and  that  defendant  can 
be  held  for  rent  for  only  one  month.  The 
most  that  can  be  reasonably  claimed  for 
such  tender  is  that  it  was  a  mere  offer  to  ter- 
minate the  tenancy  and  surr^der  possession, 
which  was  promptly  declined  by  the  land- 
lord. Furthermore,  Mr.  Oppenhelm,  the  man- 
ager of  the  corporation,  seems  to  have  con- 
strued the  matter  in  that  light  It  appears 
wiyiout  contradiction  that  between  the  mid- 
dle of  July  and  the  middle  of  August  follow- 
ing the  tender  of  the  keys  he  told  a  real  es- 
tate agent  that  they  still  had  the  property 
and  would  be  willing  to  rent  It  if  he  had  a 
tenant.  He  looked  for  the  keys,  and  was  in- 
formed by  the  stenographer  that  they  had 
been  given  to  some  one  to  look  at  the  build- 
Ingi  and  had  not  been  returned.  He  then  sent 
a  man,  who  <^ned  the  door  of  tiie  premises 
for  the  agait  and  a  prospective  tenant  Two 
or  three  days  later  he  instructed  the  agent  to 
get  a  locksmith  to  open  the  door  so  thai  the 
agent  could  again  exhibit  the  premises.  He 
taid  him  to  have  keys  made,  and  paid  for 
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tbeok  when  ihey  were  deUvered  to  him  by  the 
ageat  He  said  to  the  aerat  that  he  did  not 
care  wlietliw  be  rmted  the  building  or  not, 
becaiue  thejr  mlj^t  get  In  a  big  oonstgnmrat 
of  bags  and  put  than  In  there  and  make  aa 
nrach  as  they  would  be  out  at  the  time  fbe 
tease  exxtlied. 

[t]  It  iB  urged  that  erldaaoe  of  these 
sbitOTiaita  and  acts  of  Mr.  Oppoihrim  trans- 
pirlng  after  June  lat  cannot  be  considered, 
as  it  is  not  sbown  ^t  th^  wMe  ever  com- 
municated t6  ttie  plalntur.  Tbo  evidence 
went  in  wtthoot  objectimi,  and  was  pmpetlf 
admitted  in  iffoof  of  plalntUFs  daim  that  the 
tenancy  was  not  terminated  on  June  lat,  and 
that  defendant  continued  to  erarlse  di»iln< 
ion  and  control  over  the  ivenilsei  tisereaftar, 
even  though  fbay  were  vacant. 

The  inferoice  aivean  that  fox  some  rea- 
8<m  whidi  he  oonsidwed  advantageous  to  the 
corporation  Mr.  Oppenh^im  did  not  take 
legal  steps  to  terminate  tb»  moatb  to  m<mth 
taiancy-  He  was  Isrgdy  Interested  In  and 
had  a  conqir^auiive  knowledge  irf  the  busi- 
ness, and  was  fortified  with  the  assistance  of 
couns^  He  was  manager  and  had  oontrol, 
not  only  of  the  corporation,  but  of  the  affairs 
of  the  partnership  from  its  very  inception. 
He  participated  in  the  negotlatlras  which  re- 
sulted In  the  lease  to  the  partnership.  Upon 
the  organisation  of  the  corporation  practi- 
cally three-fourths  of  the  stock  was  issued  to 
him,  while  at  the  time  of  the  trial  be  testified 
that  he  owned  it  all  exc^t  two  shares. 

[4]  It  is  contended  that  plalntUf  did  not 
allege  or  prove,  and  that  the  oonrt  did  hot 
find,  that  the  relation  of  landlord  and  ten- 
ant, existed  between  plaintiff  and  the  corpo- 
ration. This  contention  is  based  In  part 
upon,  the  existence  of  the  lease  from  plaintiff 
to  the  partnership,  and  cases  are  cited  to  the 
effect  that  there  is  no  privity  of  contract  be- 
tween a  landlord  and  an  under  tenant 

The  complaint,  among  other  things,  allies 
that  the  corporation  went  Into  the  posses- 
sion of  the  premises  In  December,  1915 ;  that 
on  the  same  day  the  corporation  became  a 
tenant  in  these  premises  of  plaintiff  at  the 
monthly  rental  of  $200  per  month,  and  it  was 
agreed  to  be  paid  to  plaintiff  by  the  corpora- 
tion in  advance  each  and  every  month;  -that 
the  corporation  remained  in  possession  as  a 
tenant  frcHu  month  to  month  up  to  March  1, 
1917,  paying  the  rent  np  to  Jmie  1, 1916.  The 
answer  alleges  that  on  or  about  June  1, 1916, 
the  COTporation  occupied  the  premises  as  a 
tenant  from  month  to  month  and  not  other- 
wise, that  on  June  Ist  it  surrendered  the 
said  premises  to  plaintiff,  and  that  said  ten- 
ancy terminated  on  that  day.  DtfendantE^ 


REFOBTBB  (ObL 

counsel  admitted  at  the  trial  "that  there  was 
a  month  to  month  tenancy  between  the  plain- 
tiff and  the  corporation,  but  denied  the  ex- 
istence of  such  a  lease  subsequent  to  June 
1,  1916."  The  findings  followed  tbe  allega- 
tfons  in  tbe  complaint,  and  in  view  of  the 
answer  and  tbe  admladon  of  counsd  no  evi- 
dence was  necessary  as  to  therdatlon'of  the 
■parties  prior  to  tbe  date  last  named. 

Whatever  agreemmts  or  negotiations  were 
bad  betwera  ttiese  parties  or  with  the  part- 
nerst^  were  not  in  evidence.  It  a^icars 
that  both  parties,  apparratly  with  full  knowl- 
edge of  all  the  drcumstances  of  the  case,  and 
advisedly,  both  In  tbrtr  pleadi^  and  In 
th^  statemoits  to  flie  oonrt,  agreed  to  the 
ultimate  ftict  that  the  carporatl<ai  was  a 
tenant  <tf  plaintiff  under  a  mmtti  to  month 
tautscy  up  to  June  1,  1918.  No  citation  of 
authwlty  seems  necessary  to  show  Uut  un- 
der these  drcnmstaiKee  detlmduit  cannot 
now  In  fids  court,  for  Uie  first  tlme^  raise  the 
question  that  it  does  not  appear  that  the 
ooEporatUm  was  the  t«iant  of  plaintiff. 

[i,  I]  As  to  the  objectl<m  to  the  suffidracy 
of  the  complaint;  It  is  true  Oiat  there  Is  no 
direct  allegation  that  the  corporation  was  a 
tCTant  of  plaintiff.  It  is  alleged,  however, 
that  it  was  agreed  that  the  rent  was  to  be 
paid  to  plaintiff  by  the  corporation  in  ad- 
vance each  and  every  month.  This,  taken  In 
connection  with  tbe  other  all^atlons  herein- 
before alluded  to,  is  sufficient  to  support  tbe 
judgment  where,  as  here,  no  objection  was 
ever  taken  to  the  comi^lnt  in  that  particu- 
lar In  the  trial  court  Mere  defects  in  the 
manner  of  stating  facts  cannot  be  considered 
for  the  first  time  on  appeal.  Pudldiar  v. 
East  Riverside  I.  DIst.  109  Cal.  34,  41  Pac. 
1024  ;  MerrlU  v.  Pac.  Transfer  Co.,  131  Cal. 
682,  63  Pac.  915 ;  Guerlan  v.  Joyce,  133  Cal. 
405,  65  Pac  972;  WQley  v.  Crocker-Wool- 
worth  Nat  Bank,  141  Cal.  618,  75  Pac.  109. 

As  the  trial  court  made  no  finding  as  to 
whether  or  not  there  had  ever  be^  an  ac- 
count stated  between  the  parties,  it  Is  un- 
necessary to  consider  the  objections  raised 
as  to  the  sufficiency  of  tbe  evidence  to  sup- 
port a  judgmoit  upon  that  count  In  the  com- 
plaint 

Upon  the  bearing  the  resx>ondmt  conceded 
that  the  complaint  was  InsutHclent  to  suwwrt 
the  judgment  against  the  stockholders  Op- 
penhelm  and  Levy.  Aa  to  them,  therefore, 
the  judgment  Is  reversed.  The  judgment 
against  tbe  Western  Bag  Company,  a  cor- 
poration, is  affirmed. 

We  concur:  VfAanO,  P.  J.;  KEBBI- 
GAN,  J. 
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Coadunan,  deceased,  Billy  Uolone  and 
others,  as  belra,  btiag  error.  Appeal  dis- 
missed. 


(ByUaTiiu  hv  the  Court.) 

APPUX  AND   EBBOB  «=>T78(2)— PAILUEB  TO 
FILE  fiBXBF  OBonRD  FOB  DISin8SAI<. 

Where  cause  waB  Bubmitted  in  regular  or- 
der, and  plaintiffs  In  wror  were  given  extended 
time  In  wMch  to  file  briefs,  and  no  briefs  were 
filed,  and  no  farther  extoision  of  time  request- 
ed, the  oanse  will  be  dismissed  for  want  of 
prosecation. 

Ikror  from  District  Oonrt,  Major  Conn^; 
James  B.  Oallisrai,  Jndgew 

Proceedings  by  Keller  Blng  gainst  James 
H.  HcGowen  and  Battle  E.  McOowen.  Jndg- 
mmt  for  plaintiff,  and  defendants  bring  er- 
ror. Dismissed. 

Swindell  &  Wybran^  of  Woodward,  toe 
plain  titte  In  m'or. 

Frank  EX  Sereni,  of  Waynoka,  R.  M. 
Cbase,  of  Alva,  and  Frank  Wells,  of  Okla^ 
homa  Gltar,  for  defendant  in  oror. 

RAINEX,  J.  This  canse  was  submitted  In 
its  regular  order  on  December  10,  1919,  but 
was  6  trick  en  from  the  assignment  and  con- 
tinued until  the  February  term.  An  order 
was  entered,  saving  plalhtlffa  in  error  15  days 
from  that  date  in  which  to  flle  brltf.  No 
brief  having  been  filed,  and  no  extension  of 
time  requested,  the  cause  Is  dismissed  for 
want  of  prosecation.  Balch  v.  Plckard,  179 
Pac.  10. 


KANE,  PITOHFORD,  JOHNSON, 
NEILiU  and  HIOQINB,  JJ.,  coocnr. 


Mo- 


In  n  COACHMAM'B  ESTATB. 
MOLONE  et  al.  v.  WAMSZJ3T. 

(No.  92S2.) 

(Supreme  Coart  of  Oklahoma.   Feb.  10,  1920.) 

(SifUalHu  hv  ike  Court.) 

Courts  ^240%,  New  vol  8  Kej-No.  Series- 
No  DIBECT  APPEAL  LIES  FBOU  COUNTY 
court's  APFBOVAL  of  a  deed  of  a  FULL' 
BLOOD  CbBEK  to  HIS  INHERITED  Z^D. 

There  is  no  provisioa  of  law  providing  for 
an  apxieal  direct  to  the  Supreme  Court  from 
the  action  of  a  county  court  In  approving  a  deed 
of  a  full-blood  Creek  Indian  to  his  inherited 
land  pnrsaant  to  tlie  act  of  Congresa 

Error  from  County  Court,  Tolsa  Oounty; 
U.  u  Standeven,  Judge. 

From  the  county  court's  approval  of  a  deed 
to  D.  D.  Wamsley  to  full-blood  Indian  in- 
herited land  in  the  estate  of  Jose^ilne 


J.  S.  Sererson,  of  Unkea  Arrow,  tot  plain- 
tlffg  In  error. 

Biddlson  &  CanQrf>el],  of  Taiaa.,  tor  defend- 
ant In  error, 

KANE,  J.  This  is  an  appeal  tUrecOy  to 
the  Supreme  Oourt  from  the  actbm  the 
couniy  court  <tf  Tolsa  county  In  aj^roving 
a  deed  to  full-blood  Indian  inherited  land 
pursuant  to  the  act  of  Ctmgrees, 

It  seems  that  one  Joa^dilne  Ooachman,  a 
full-blood  Creek  Indian,  departed  this  life 
on  the  8th  day  of  November,  1907,  seized  and 
possessed  of  her  allotment  fr<Mn  the  Creek 
aatioo,  without  leaving  any  Issue,  her  heirs 
at  law  being  certain  brothers  and  sisters  of 
one-half  blood  through  whom  the  defendant 
In  error,  D.  D.  Wanisl^,  dalma.  The  devo- 
lution at  her  estate  helng  subject  to  the  laws 
of  Arkansas  then  in  f(NY»  in  tbB  Creek  Na- 
tion, it  is  admitted  by  the  plaintiff  in  error 
that  said  defoidant  In  error  Is  entitled  to  an 
undivided  one-half  Interest  in  said  land ;  his 
claims  being  through  the  maternal  heirs  of 
said  deceased.  It  Is  insisted,  however,  by  the 
plaintiffs  In  error  ttiat,  bdng  the  paternal 
heirs  of  the  deceased,  they  are  entitled  to 
a  <Hie-half  Interest  In  said  land.  During  the 
year  1908  proceedings  were  had  In  the  coun- 
ty court  of  Tulsa  county  by  which  the  deeds 
executed  In  belialt  at  13m  maternal  beirs 
were  duly  ei^roved  by  the  county  court  In 
the  progress  of  said  matters  protest  was  filed 
by  the  plaintiffs  in  error  herein,  which  pro 
test  was  withdrawn  up<»  the  payment  to 
saM  ocmtestants  of  the  sum  of  (400,  for 
wbidi  fbe  said  defendant  In  error  received 
a  quitclaim  deed  executed  by  Billy  Hotone 
and  Louisa  Halkey,  which  said  deed  was 
placed  of  record  by  said  defendant  ^thout 
the  approval  of  the  county  court  of  Tulsa 
county,  which  was  the  court  having  Juris- 
diction of  said  estate.  Thereafter  D.  D. 
Wamaiey,  grantee  In  said  deed,  filed  In  the 
county  court  of  Tulsa  county  Ids  petition 
pmytng  for  the  approval  of  said  deed ;  said 
petition  being  filed  approximately  eight  years 
after  the  execution  of  said  deed.  The  plain- 
tiffs in  error  objected  to  the  approval  of 
said  deed  by  the  county  court  upon  the 
ground  that  the  same  was  in  direct  viola- 
tion of  an  act  of  the  I>gis]ature  of  the  state 
of  Oklahoma  (Laws  1915,  c  198)  which  pro- 
vides rules  for  the  approval  of  tbe  deeds  of 
fall-blood  Indians  to  their  inherited  Indian 
land,  and  for  the  farther  reason  that  the 
court  had  no  right  to  aiH^rove  a  deed  upon 
petition  of  the  grantee  over  the  protest  of 
the  said  heirs.  It  ia  to  review  this  action  of 
Ihe  county  court  that  this  iwoeeeding  In  er- 
ror  wa^  commenced. 

As  we  are  unable  to  find  any  statute  ih:d> 
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Tiding  tor  the  appeal  directly  to  tills  court 
from  the  action  of  tike  county  court  In  ap- 
proving or  dlsapproTlng  such  deeda,  parsu- 
ant  to  the  act  of  CkngresSf  flils  court  li 
without  jnrladlctlMi  to  pass  upon  the  ques* 
Hon  presented  for  review. 

CouuBel  for  plaintiffs  In  error  have  filed 
a  brief  calling  our  attention  to  several  an- 
thoritlea  to  the  effect  that  every  state  is 
competent  and  has  the  aduslve  right  to 
loescrlbe  the  remedies  In  Its  own  Judicial 
tribunal^  eta,  bat  we  do  not  deem  these 
anihorltiea  to  be  in  point  on  the  |»Y^>osltlons 
above  stated.  Oounsri  for  defaidant  In  er- 
ror have  not  favored  us  with  a  Iffief  on  the 
metita,  but  It  seons  so  clear  to  us  that  there 
is  no  provision  of  law  providing  toe  an  ap> 
peal  directly  to  the  Suprane  Court  trcm  the 
action  of  the  county  court  In  matters  of  this 
kind  that  we  dismiss  the  appeal  upon  our 
Own  motion  without  a  eltatlon  of  authorities. 

For  the  reascms  steted,  the  appeal  will 
be  dismissed. 

RAINETT,  T.  a  J.,  and  PITOHFOBD, 
JOHNSON,  HcNBILL,  HIGGINS,  and  BAIIj- 
FY,  JJ.,  concur. 


GABLAND  V.  HUNTER.    (No.  88640 
(Supreme  Ooart  of  Oklahoma.   Feb.  10,  1920.) 

(Bvtlalnu  by  the  Court) 

1.  PixADino  «=>428@)— EvzDKNd  icat  bs  of- 

nSBD  Oir  ANT  OF  SBTBBAt  OBOUNDS  BR  OUT 

in  ONB  COUNT  nr  ram  abbbhoe  of  pbstious 

OBJEOTXOK  BT  DBMUBBEB  OB  HOTZOIT. 

While  it  is  not  proper  pleading  for  a  plain* 
tiff  to  iodnde  and  intennlBKle  three  grouDds  of, 
recovery  in  one  count,  jet  in  the  absence  of  a' 
motion  to  separatelbr  state  and  number,  a  de- 
murrer or  a  motion  to  require  him  to  elect  on 
which  cause  ot  action  he  will  rely,  he  may  in- 
troduce evidence  on  any  theory  eet  out  in  bis 
petition,  or  recover  on  any  of  the  grounds  there 
claimed. 

2.  Contracts   ^=3212(2)  —  In  absence  or 

AOREEUBITT  RBABONABLB  TZHX  IS  AIXOWEO 

FOB  FERFOmiAHCE. 

If  DO  time  is  specified  in  the  contract  for 
the  performance  of  an  action  required  to  be 
performed,  a  reasonable  time  is  allowed. 

8.  Refcsax  of  instbuctionb. 

Record  examined,  and  held  that  the  trial 
court  did  not  err  in  refusing  to  give  the  special 
instruction  requested  by  the  defendant,  and 
that  there  was  sufBcient  evidence  to  support 
the  judgment  rendered  by  the  trial  court. 

Error  from  District  Court,  Tillman  Coun- 
ty ;  Chas.  B,  WUson,  Jr.,  Judge. 

Action  by  A.  J.  Hunter  against  Joe  Gar- 
land. Judgment  for  plalntlfl;  and  defend- 
ant brings  error.  Afilrmed. 


Mounts  ft  Davis,  of  XYederidE,  fiw  plain- 
tiff tn  error. 

Wilson  ft  Bo^  of  Frederick,  for  defend- 
ant in  error. 

KANB,  J.  Tbla  was  4Ui  actlm  for  dam- 
ages for  brea<di  of  contract,  commenced  by 
the  defendant  in  enor,  pialntUC  below, 
against  the  plaintiff  in  error,  defendant  be- 
low.  Upon  trial  to  a  Jury  there  was  a  ver- 
dict tor  the  plaintiff,  upon  which  Judgment 
was  duly  entered,  to  reverse  which  this  pro- 
ceeding In  error  was  commenced. 

Hereafter,  for  convenience,  the  parties  will 
be  designated  "lAaintUT'  and  "defendant," 
respectively,  as  they  appeared  In  the  trial 
court 

The  petition  of  the  plaintiff,  which  was 
quite  lengthy,  alleged,  among  other  things, 
that  the  plalntLfF,  who  was  a  real  estate 
broker,  and  the  defendant,  a  landowner,  en- 
tered Into  a  contract  by  the  terms  of  whlcii 
the  plaintiff  was  authorized  to  sell  for  cash 
certain  lands  belonging  to  the  defendant  for 
a  price  that  would  net  lAe  latter  124200;  that 
by  the  terms  of  tliis  agreement  the  plaintiff 
was  to  receive  as  bis  compmsatlon  for  mak- 
ing said  sale  all  sums  received  In  excess  of 
said  sum  of  92,300;  that  In  pursaance  of 
tills  agreemait  the  i^lntlff  negotiated  the 
sale  of  said  land  to  the  Campbells  for  a  sum 
whldi  would  compensate  the  plaintiff  for  his 
services  in  the  sum  of  |000;  that  the  de- 
fendant violated  this  agreement  by  negotiat- 
ing a  sale  of  said  lands  upon  a  trade  tutais, 
with  one  of  the  persons  whom  the  plaintiff 
had  procured  as  a  cash  purchaser,  tber^by 
putting  it  out  of  his  power  to  keep  his  con- 
tract with  the  iriaintiff. 

While  oouns^  for  defendant  have  assigned 
some  18  grounds  for  reversal  In  their  assign- 
ments of  error,  they  only  argue  two  proposi- 
tions in  their  brl^.  The  first  of  these  prop- 
osltiraiB  attacks  the  petition  of  the  plaintiff 
upon  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action  for 
breach  of  contract  The  petition,  which,  as 
we  have  said,  is  quite  long,  contains  allega- 
tions of  fact  which,  if  proven,  would  entitle 
the  plaintiff  to  recover  on  either  of  three  the- 
ories: 

It  seems  that  the  plaintiff  had  procured 
two  sets  of  purchasers  for  the  land,  ^e 
set  known  as  the  Campbells  were  willing  to 
purchase  at  the  t^ms  ,named  by  the  plalntUF, 
but  they  seemed  to  have  srane  difficulty  about 
raising  sufficient  money  to  carry  out  the  tenns 
of  the  sale.  At  the  same  time  the  Campbells 
wera  also  secretly  n^tiating  with  thed^endk 
ant,  the  owner  of  the  land,  upon  a  trade  basis. 
Tbe  other  inrospectlve  purchaser,  Mr.  Led  bet- 
ter, was  ready  to  purchase  on  the  terms  offer- 
ed by  the  plaintiff,  but  the  plaintiff  se^a  to 
have  been  anxlons  to  give  the  Campb^  a 
reascmable  opportunity  to  raise  the  mimey  to 
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Dutke  the  pnrcSiase,  and  while  be  was  wait- 
ing on  th&na  tbe  Can)pl>eUs  %i&  the  defend- 
ant, tbe  owner  of  ttie  land,  readied  an  agree- 
ment <Hi  ft  trade  basis,  wtierenpon  tbn  land 
was  craiveTed' direct  to  tbe  Oampbdls  by  the 
ownw. 

Under  tiie  allegations  ot  flw  petitloa  tbe 
plaintiff  was  entitled  to  recover:  (1)  Under 
his  contract  In  the  mun  of  9600  as  the  procur- 
ing cause  of  the,  sale  wtddi  was  actually 
made  by  tbe  defendant  to  Oampbell;  (2)  on 
a  quan'tnm  morult  for  tbe  reasonable  Talne 
of  Us  serrlces  in  Meeting  the  two  trades, 
Tlx.  tliat  between  Oarland  and  Wheat  and 
that  between  Garland  and  Campbell ;  (fi)  fior 
a  breach  of  contract  the  amovnt  he  conld 
have  made  by  a  sale  of  the  pnv>erty,  svcb 
sale  having  beeai  prevented  by  the  wrongful 
acts  ot  defmdant  Gariana  In  Intomqrtlng 
Qie  trade  with  Campb^  and  also  the  trade 
with  I«dbetter,  by  piacing  himself  in  posi- 
tion wbere  he  oonid  not  perform. 

[1]  Connsel  for  plaintiff  cmcede  ttiat: 

*Mt  was  not  very  good  pleading  to  Include  and 
Intermingle  three  grounds  of  recovery  in  one 
coant;  bat,  in  the  absence  of  a  motion  to  sep- 
arate^ state  and  nmnber,  a  demurrer,  or  a  mo- 
tion requiring  the  plaintiff  to  elect  on  which 
canM  of  action  he  wiU  rely,  he  had  a  ri^t  to 
iotrodnce  evidence  on  any  theory  set  oat  in  the 
petititta,  and  to  recover  on  any  of  the  gronnds 
Oiere  dalmed.** 

Tbe  fallowing  antborltiitt  dted  by  counsel 
seem  to  sustain  this  contentlfHi:  Mellon  t. 
Folton,  22  OkL  636,  OS  Pac.  9U,  19  !«.  E.  A. 
(N.  S.)  960;  El  Beno  Electric  Light  &  TeL 
Ca  V.  Jennis<ni,  S  Okl.  769,  60  Pans.  144; 
Tootle  T.  Kent,  12  Okl.  674,  73  Pac  810; 
First  National  Bank  of  ndiomlngo  t.  Ingle, 
87-  Okl.  276,  132  Pac  895;  BUsa  on  Code 
Finding,  H  412,  423. 

Moreover,  during  the  course  of  the  trial, 
and  in  giving  his  Instructions  to  tbe  Jury, 
the  trial  court  eliminated  from  oonslderati(m 
all  theories  except  that  of  breach  of  contract, 
and  tbe  case  was  submitted  to  tbk  Jury  on 
that  theory  alone.  In  these  dicumstances 
we  are  satisfied  that  tbe  defoidant  was  not 
harmed  by  the  Irr^larities  in  the  pleadings 
complaloed  of. 

[3]  Under  their  second  proposition  counsel 
for  defendant  contend  that  It  was  error  for 
the  trial  court  to  refuse  certain  special  in- 
8t ructions  requested  by  the  defendant.  We 
tbink  this  instruction  was  properly  refused. 
While  It  probably  states  -a  correct  abstract 
H'inciple  of  law,  It  seems  to  have  no  applica- 
tion to  the  state  of  facts  disclosed  by  the 
record  or  the  theory  upon  which  the  case 
was  tried.  The  only  issue  in  tbe  case  as 
presented  to  the  Jury  was  whether  defendant 
breacbed  the  ocmtract  by  failing  to  give  the 
plaintiff  a  reasonable  time  to  complete  the 
sale  of  the  Wheat  ranch  aftw  a  trade  of  tbe 


defendant's  property  to  Wheat  bad  been  coiu- 
snnunated  by  tbe  plaintiff,  thus  completing 
a  part  performance  of  the  contract 

[2]  The  Jury,  by  finding  for  the  plaintiff, 
must  have  found  that  no  such  reasonable 
time  was  given.  It  Is  true  that  tbere  was  no 
time  mentioned  in  the  contract  within  which 
the  i^alntlff  was  required  to  make  a  ^le,  but 
the  rule  is  thAtt  if  no  time  Is  epedfled  In  ttte 
contract  for  the  performance  an  acUcm  re* 
quired  to  be  perfbrmed.  a  reasonable  time  Is 
allowed.  SectlffiQ  967,  Revised  Laws  1910; 
Puis  T.  Casey,  18  Okl.  142,  92  Pac.  888. 

For  the  reasons  stated,  the  Judgment  ot 
the  court  below  la  atSrmed. 

OWEN,  0.  J.,  and  PITCHTOBD,  JOHN- 
SON, UcNEILL,  HIQGINS,  and  BAH^T, 
JJ«.  concur. 


SOUTHWESTERN   SURETT  INS.   CO.  T. 
BOARD  OF  COM'RS  OF  COAL 
COUNTT.   (No.  9064.) 

(Siq>Tem«  Oonrt  of  Oklahoma.   Fsb.  8,  1920.) 

(BvUdbut  »y  the  Court.} 

1.  Appkai.  Aif  d  bbbob  ^»96&— Yzmn  «s>42~ 

AOTIOH  OF  COURT  Olf  MOTION  lt>B  OHAHOS  OF 

VBNUB  wnx  nor  bk  distobbbo,  unless 

ABUBB  OF  DISOBETION  IS  SHOWN. 
Section  46S0,  Revised  Laws  1910,  relating 
to  change  of  venue,  does  not  require  the  granting 
of  a  change  of  venue  when  any  particular  show- 
ing Is  made  therefor;  but  the  court  is  vested 
widi  a  sound  discretlim,  upon  the  showing  made 
by  the  applicant^  to  grant  or  refuse  the  same, 
Md  on  appeal,  unless  It  appears  to  this  court 
that  there  faas  been  an  abuse  of  such  discre- 
tioQ  in  refusing  or  granting  such  motion,  tho 
action  of  the  trial  court  will  not  be  disturbed. 

2.  Counties  «=3l30— Evxdenck  as  to  daic- 

AOKS  BBSULTIHO  FBOK  BEFEOTIVB  OONBTBUO- 
TXON  or  BOOF  EEU)  ADIOSaiBLB  UHDBB  AL- 
LEQATIONB  IH  IXIITIOll  ON  OUABANTT  BONn. 

Beoord  examined,  and  ksid,  tiiat  testimony 
relative  to  alleged  damages,  occurring  by  reastm 
of  defective  constroctlon  of  roof  and  Inadequate 
heating  faciUticB,  waa  properly  admitted  under 
allegations  In  the  petition. 

3.  PbXNCIPAZ.  and  aUBBTT  iB»S9— CWPBNOAT- 
EO  BUBBIT  OAHNOT  XNTOBJB  BULB  OF  BIBI0TI8- 
SZHI  JUBIB. 

Under  section  1846,  Revised  liaws  1910,  a 
emnpensated  surety  cannot  invoke  tiie  role  of 
strlctisBlml  Juris. 

4.  COUNTIEB  «=>123— SUMCTT  aXTZNG  BOND 
fY>B  DAUAOES  TO  A  BUILDINa  FBOH  SKTSO- 
TIVB  WOnkHAHSHlP  OB  HAUBXAL  IB  IJABLB, 
THOUGH  CHANQEB  WSU  ICADB  IN  PLANS  AIT- 
BB  BUILDING  OOHTRAOr  HADE. 

Where,  after  the  construction  and  comple- 
ti<Hi  of  a  building,  a  surety,  with  knowledge  of 
such  fact,  executed  a  bond  conditioned  to  com- 
pensate for  any  and  all  damages  that  abail  oc- 
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cur  to  said  boUdlng,  occudoned  by  reason  of  de- 
fect or  fault  in  tli6  workmanebip  or  material 
used  in  the  constmction  of  said  building,  such 
saret7  is  liable  under  the  terms  and  conditionB 
of  said  bond,  oren  though  dhanges  and  alt«a- 
tions  were  made  In  tiie  plans  and  specifications 
of  said  building  after  the  origbuil  bolldlng  eon- 
tract  was  entered  into. 

Error  from  District  Court,  Goal  Oona^; 
J.  H.  Unebaugh,  Jndgfc 

AcOoa  by  the  Board  of  County  Commls- 
Bioneni  of  Goal  County  against  the  Sonthwest- 
em  Surety  Insurance  CtHnpany.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  tnings 
error.  Affirmed. 

o.  A.  Paul,  of  Oklahoma  QStj,  tat  plalntur 

In  error. 

H.  M.  Shirley,  Go.  Atty.,  and  G.  T.  Balls, 
both  of  Coalgate,  for  defendant  In  error. 

BAILEY,  J.  On  the  3d  day  of  December, 
19,14,  the  defendant  in  error,  plaintiff  below, 
flled  a  petition  against  plaintiff  In  error,  de- 
fendant below,  In  the  district  court  of  Coal 
county,  for  the  recovery  of  $2,S00,  alleged  to 
be  due  by  reason  of  the  breach  of  the  terms 
and  conditions  of  a  certain  bond,  executed  by 
plaintiff  in  «Tor  and  conditioned  for  the 
malntenanoe  and  r^talr  of  t2ie  courthouse, 
sll^ated  in  Coalgate,  Obi. 

Plaintiff's  petition  alleges  that  on  the  14th 
day  of  August,  1011,  the  Holmboe  Company 
entered  Into  a  certain  written  contract  with 
the  board  of  county  commiBBionea  of  Coal 
county,  wh««in  it  was  agreed  that  said  Udmr 
boe  Company  would  build  and  ocrastmct  a 
courthouse  in  tlw  (dty  of  Coalgate  according 
to  certain  plans  and  spedflcationB  descrihed 
In  sudi  contract  Among  the  terms  and  pro- 
Tislons  of  such  contract  was  the  prorlslon 
that: 

"The  contractor  shall  furnish  guaranty.  This 
guaranty  shall  cover  a  poriod  of  five  years. 
This  guaranty  shall  be  an  agreement  to  repair 
or  replace,  within  sixty  days  after  receiving  no- 
tice of  same,  any  leaks  in  roof,  serious  defect  in 
foundation  or  wall  constmcticms,  the  clock, 
plumbing,  and  heating." 

And  thereafter,  on  the  30th  day  of  April, 
1912,  after  the  building  bad  be^  constructed 
and  completed,  the  plaintiff  in  error  executed 
the  bond  here  sued  upon.  Plaintiff  further 
alleges  that  such  work  and  construction  was 
defective  and  faulty,  specUcally  describing 
such  defects,  and  that  damages  In  the  sum 
and  amount  of  (2,500  had  accrued  by  reason 
of  such  defective  and  faulty  construction,  and 
prayed  Judgment  for  such  sum.  ,  ' 

The  defendant  answered,  generally  and 
specifically,  denying  the  material  allegations 
in  plalntUTs  petition,  and  as  a  further  de- 
fense it  was  alleged  that  the  board  of  county 
commissioners  had  changed  the  contract  en- 
tered into  between  the  parties,  and  as  a  re- 
sult thereof  the  building  was  not  constructed 


as  provided  for  by  the  terms  and  conditions 
of  the  written  contract,  and  by  reason  there- 
of def^idant  was  not  llaUe  for  any  defects 
occurring  In  the  building.  The  cause  was 
tried  to  a  Jury,  resulting  in  a  verdict  in 
favor  of  plaintiff,  and  from  the  Judgmmt 
rend»ed  thereon  the  cause  is  appealed  here. 

[1]  At  the  time  the  ease  was  called  toe 
trial,  motion,  suroorted  by  affldavit.  was  flled 
by  plaintiff  in  error  for  a  change  of  venue 
from  Coal  county,  alleging  that  the  trial  of 
the  cause  was  to  be  held  In  the  building  in 
dispute ;  and,  second,  that  the  Jury  would  be 
prejudiced  against  the  def^dant,  and  that  it 
was  imposedUe  for  the  defendant  to  secure  a 
fair  and  impartial  trial.  This  motion  was 
overruled,  excepted  to  by  plafntUt  ia  error, 
and  such  action  of  the  court  overruling  sudi 
motlm  is  aas^ed  as  error. 

Under  the  rule  announced  in  numerous  de- 
cisions of  this  court,  omiBldering  section  4680. 
Laws  l&lOf  the  granttng  ok  r^usal  of  an  ap- 
plication tm  a  <diange  ot  Tonue  U  addressed 
to  the  sound  discretion  of  the  trial  Judge, 
and,  while  It  la  true  Oiat  such  discretion  can- 
not be  measured  and  governed  bgr  fixed  rules, 
the  rulings  on  such  motions  must  be  made 
according  to  the  rules  of  equity  and  the  na- 
ture of  the  drcomstanoes  prraented  for  the 
consideration  of  the  court ;  the  true  consid- 
eration at  aU  times  being  to  advance  the 
ends  of  Justicft.  We  have  examined  the  affi- 
davit filed  hy  d^radant  in  siviwrt  of  this 
motion  for  a  change  of  venue,  and  after  an 
examinaUim  of  the  entire  record  in  the  cas^ 
and  a  consideration  of  the  verdict  rendered, 
we  fall  to  note  any  evld^ce  of  passdoc,  prej- 
udice, or  bias  on  the  part  of  the  Jurors  who 
heard  this  case.  The  statute  specifically  re- 
moves any  disqualification  by  reason  of  being 
resld^ts  of  the  county.  In  so  far  as  It  waa 
contended  that  the  trial  would  be  held  in  the 
very  buUdIng,  the  construction  of  which  had 
given  occasion  to  the  controversy.  It  is  suttt- 
cient  to  say  that  It  Is  not  Infrequent  that 
Jurors  are  permitted  to  observe  objects  and 
places  that  are  the  subject  of  controversy,  aa 
a  matter  of  securing  and  obtaining  real  and 
actusl  facts  and  conditions.  In  Crutcbfield 
V.  Martin,  27  Okl.  764,  117  Fac.  194,  it  la 
held: 

"lite  court  •  •  •  Is  vested  with  the  soimd 

discretion,  upon  showing  made  tiierefor  by  aa 
applicant,  to  grant  or  refuse  a  change  of  venue ; 
and  on  appeal,  unless  it  appears  tkerc  has  beea 
an  abuse  of  this  discretion,  the  action  of  the 
trial  court  will  not  be  disturbed."  Horton  v. 
Hahies,  28  Okl.  878,  102  Pae.  121. 

^e  court  did  not  err  In  overruling  motion 
for  change  of  venue. 

[2]  It  is  next  contended  that  the  court 
erred  in  admitting  Incompetent,  Irrelevant, 
and  Immaterial  testimony  relating  to  certain 
elements  of  damages  growing  out  of  the  al- 
I^d  dtfectlve  oonstructim  of  the  roof  and 
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of  the  Inadequacy  of  Uie  heating  Bystem 
placed  In  tbe  building.  This  coatoitlon  ap* 
pears  to  be  predicated  upon  the  misapprehen- 
sion that  audi  dements  of  damage  were  not 
propoly  pleaded.  It  Is  snfQclent  to  call  at- 
tention, bowerer,  to  parasrapba  4  and  7  of 
plalntilTs  amended  petition  wherein  It  Is  al- 
leged: 

"That  the  work  and  material  of  tbe  root  were 
fuiltr  and  defective,  and  that  the  roof  leaks, 
and  that  it  wUl  take        to  repair  same.** 

"That  the  heating  apparatus  is  in  bad  repair, 
and  has  not  mffieient  capaeilT  to  heat  the 
building  properly  during  even  moderate!;  cold 
weather,  and  that,  by  reason  of  such  bad  re- 
pair and  of  the  inadequate  capacity  of  the  plant 
to  furnish  heat  for  the  building,  the  said  couoty 
of  Coal  has  suffered  damages  in  the  sum  of  nine 
hundred  doUan  (9900)." 

While  it  is  tme  that  tbe  mlo  haa  oftm  been 
announced  Oat  It  Is  earn  to  admit  testl- 
mcmy  in  su[^rt  of  facts  not  put  la  Issue  by 
tbe  pleadings,  the  auctions  above  set  forth 
are  cleiuly  snfttdent  to  admit  the  evidoice 
<rffered  relatlTe  to  the  detective  condition  of 
tbe  roof  and  the  Inadequate  and  Impaired 
omdltioD  of  the  heatlns  plant 

It  la  next  contended  tliat  the  oonrt  erred 
in  glTlng  instruction  No.  7 ;  that  part  of  the 
InstructiDu  necessair  to  be  considdred  In  con- 
nection with  tbls  assignment  being  as  fol- 
lows: 

"Yon  are  farther  InBtructed  that  it  would  be 
immaterial  as  to  any  changes  made  In  the 
original  contract  if  you  should  find  tbat  the 
bond  med  on  herein  was  executed  after  said 
changes  were  made  and  after  tbe  constraction 
of  the  building." 

It  Is  tbe  eontoition  ot  plaintiff  in  error 
that  tbls  instmctlon  Is  emHieous,  for  the 
reascm  that  the  bond  executed  by  plalptlfl  in 
trror  was  to  be  controlled  and  governed  by 
the  tenns  and  provislcou  of  tlie  contract  of 
August  14,  1911,  and  that  subsequent  altera- 
dons  in  tbe  plans  and  spedficattois  <^  toe 
Qoorthonse  relieved  and  dlsobarged  the 
Burely.  It  has  been  noted,  however,  tbat  toe 
bond  herein  sued  on  was  executed  and  de- 
Ilvered  after  the  completion  ot  the  buUdlng 
In  question;  tbe  material  part  said  bond 
being  as  follows: 

"Whereas,  the  said  building  is  now  complete 
nnd  ready  for  delivery  and  acceptance  to  the 
board  of  county  commiasioners  of  CSoal  county, 
Oklahoma: 

"Now.  therefore,  if  tke  said  principal  obligor 
herein  shall  at  any  and  all  times  within  five 
(9)  years  from  the  date  hereof,  and  without 
any  charge  or  right  of  daim  of  compensation 
therefor,  make  and  fully  complete  any  and  all 
repair  on  account  of  the  contract  herein  men- 
tioned, and  fully  compensate  and  indemnify  the 
■aid  board  of  county  commissioners  of  Goal 
ctraoty,  Oklahoma,  for  any  and  all  damages  that 
shall  occur  to  the  said  building  when  such  re- 
pairs or  damages  are  called  for,  occasioned  "by 
leason  of  d^ect  or  fault  in  the  worimianahlp 


or  material  used  in  the  constmetion  of  said 
bnilding." 

In  BO  far  as  toe  rule  of  constructiwi  appli- 
cable to  such  contracts  la  concerned,  it  has 
been  settled  by  statute,  as  well  as  deciaioua 
of  tols  court,  that  the  rule  of  the  common  law 
requiring  a  strict  construction  of  toe  oUIga- 
tlons  of  a  surety  or  guarantor  or  indemnitw 
shall  have  no  application  to  toe  objections  of 
a  surety  for  hire,  but  all  such  obligations 
shall  be  liberally  construed,  in  accordance 
wlto  toe  rules  of  toe  general  law  applicable 
to  policies  of  Insurance.  Columbia  Bank  & 
Trust  Co.  V.  United  SUtes  Fidelity  &  Guar- 
anty Co.,  33  OkL  S35,  126  Pac.  656. 

L3, 4]  Plaintiff  In  error,  being  a  compen- 
sated ,  corporate  surety,  cannot  Invoke  toe 
rule  of  Btrictlsslmi  Juris.  If  toere  be  ambi- 
guity or  imcertalnty  in  toe  terms  and  provi- 
sions of  such  a  contract  of  ind^nlty.  It  will 
be  construed  most  favorably  to  toe  insured. 
But  we  do  not  believe  toere  Is  uncertainty  dr 
ambiguity  in  toe  terms  and  provisions  of  toe 
bond.  If  ' toe  Iwnd  sued  on  was  one  providtbg 
for  toe  performance  of  the  contract  and 
agreement  between  toe  contractor  and  Coal 
county,  and  toe  prindpal,  without  toe  con- 
sent of  toe  surety,  changed  its  material 
terms,  such  material  alterations  ml^t  have 
toe  effect  to  discharge  toe  surety;  but  there 
Is  no  such  condition  here.  Tbe  bond  is  one 
executed  and  delivered  after  toe  ccunpletlon 
of  toe  building.  If  material  alterations  have 
been  made  in  toe  original  ^ans  and  fQ>eclfica- 
tions  of  the  bnlldiDg,  to^  were  made  at  a 
time  when  plalntifl  in  error  was  not  Inter- 
ested In  or  concerned  wlto  the  manner  or 
method  followed  in  the  construction  of  toe 
building,  and  what  toe  parties  to  said  origi- 
nal omtract  bad  toe  full  legal  right  and  an- 
toori^  to  agree  upmi  sucb  changes  under  a 
contract  that  provides  that  changes  could  be 
made  undw  certoln  cwdltions  jprescribed  in 
said  contract  It  must  be  presumed  thit 
Ktolntifl  In  OTor,  if  concerned  wlto  said 
original  contract  as  originally  drawn,  knew 
toat  such  (AiangeB  were  probable  \^  reason  of 
toe  terms  and  provisions  In  said  original 
contract 

"When  toe  contract  for  toe  construction  of  a 
building  provides  that  dianges  in  the  plans  and 
specifications  may  be  made,  and  a  bond  is  given 
to  secure  toe  performance  of  toe  contract,  toe 
surety  is  deemed  to  consent  to  any  change  from 
toe  original  plans."  5  Elliott  Contracts,  p.  86. 

But  surety  cmitracts,  like  any  other  writtra 
agreemoit,  must  have  a  reasonable  and  ra- 
tional Interpretotlon*  and  while  restricting 
UaMlity  to  tlut  wbitb  ia  agreed  to  be  nndw- 
take^,  the  courts  must  also  impose  tbe  bur- 
den of  any  obllgatlMi  assumed. 

The  contractor  in  the  orl^al  ccmtract  had 
obligated  itself  to  guarantee  its  work  and 
material  for  a  period  of  years.  And  toe  words 
"make  and  fully  complete  any  and  all  re- 
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pairs  on  account  of  the  contract  heretofore 
mentioned,"  we  think,  could  fairly  be  held  to 
refer  to  such  provision  under  the  obligations 
Imposed  thereunder.  If  such  words  are  to  be 
given  any  meaning  other  than  as  merely  de- 
scriptive of  the  obligations  existing  between 
the  principals  to  the  original  contract.  In 
addition  to  the  rule  of  construction  herein- 
above referred  to,  the  Intention  of  the  parties 
Is  to  be  considered,  and  with  the  completed 
building  standing  before  them,  with  the  pur- 
pose and  oUIgatlon  to  Insure  against  inferior 
workmanship  and  material,  It  Is  not  rea- 
sonable to  presume  that  the  parties  to  such 
contract  could  hare  had  In  mind  plans  and 
spedflcatlons  fo^  the  building  originally 
made,  when  no  building  conforming  to  such 
Specifications  had  been  erected.  We  do  not 
think  the  construction  placed  upon  said  bond 
violated  any  of  the  terms  or  provisions  there- 
of, and  that  the  court  did  not  err  in  giving 
the  Instruction  of  which  complaint  Is  made. 

Finding  no  reversible  error  in  the  proceed- 
ings, the  Judgmoit  of  the  trial  court  Is  af- 
firmed. 

OWEN,  O.  .7.,  and  PITCHFORD.  Me- 
NBILL,  and  HIGGINS.  J  J.,  cwcur. 


HARBIB8  T.  PABKS.   (No.  9S03.) 
(Supreme  Court  of  Oklahoma.  Feb.  iO,  1900;) 

(SyUabua  by  Vourt.) 

1.  lasTfs  ®=>l  —  Cam  oklt  bk  cbeatkd  with 
owkeb'b  oonbeht. 

A  lien  can  only  be  created  with  the  owner's 
consent,  that  is,  by  a  contract  express  oi  im- 
plied with  the  owner  of  tbe  property  or  with 
BOme  one  by  him  duly  authorized,  or  without  hie 
consent  by  tbe  operation  of  some  positive  role 
of  law,  aa  by  statute. 

2.  Liens  ®=98  —  Statutobt  liens  will  be 
cbeaten  in  cases  bzfbe8slt  pbovided  for. 

Statutory  liens,  however,  have  been  looked 
upon  with  Jealousy,  and  generally  will  only  be 
extended  to  cases  expressly  provided  for  by  the 
statute,  and  then  only  where  there  has  been 
a  strict  compliance  with  all  the  statutory  req- 
uisites essential  to  their  creation  and  exist.- 
ence. 

3.  JUOOUSNT  «=»5— GENKRAI.  BEQUZaiTKS  TO 
CBEATXON  or  A  JlTDQlfBKT  BTATEn. 

It  is  essential  to  the  creation  of  a  judgment 
that  there  shall  be  a  judgment  which  is  final 
and  not  merely  interlocutory,  capable  of  col- 
lection by  execution  against  the  debtor's  proii- 
erty,  rendered  by  a  lawfully  and  validly  consti- 
tuted court,  and  being  a  valid  and  subsisting 
judgment,  for  the  payment  of  a  definite  and 
certain  sum  of  money. 

[Ed.  Note.— For  other  definitlMU,  see  Words 
and  Phrases,  First  and  Second  Series,  JTudg- 
ment.] 


4.  GUAEniAN  AWD  WABD  «»163— ALLOWANCE 
OF  COUPENSATIOn  TO  OUASDIAN  DOES  KOT 
CBEATK  UEN  FOLLOWING  WABD'B  BEALTT  AS 
TO  PUBCHAJBEBa  ABTEI^  WABD'S  HAJOSriT. 

The  order  of  tbe  judge  of  the  county  court 
allowing  tbe  claim  of  a  guardian  for  compensa- 
tion does  sot  create  a  lien  against  real  estate 
of  his  ward  which  follows  it  into  the  basds  of 
subsequent  purdiasera  after  the  ward  attsfns 
his  majority. 

Error  from  District  Court,  Pontotoc  Ooafi- 
ty;  Geo.  0.  Crump,  Judge. 

Action  by  F.  O.  Parks  against  F.  R.  Hai^ 
rlss  and  another.  Default  by  the  named 
defendant  and  Judgment  rendered  against 
him  in  a  decree  declaring  it  to  be  a  lien 
upon  land  described  In  the  petition,  and 
defendant  Harriss  brings  error.  Reversed 
in  so  tar  as  attempting  to  create  a  lien 
against  detoadaDt'a  realty. 

Robt  Tnmblsb  and  W.  O.  Dnncsn,  twtb 
<Ji  Ada,  tor  i^lntur  In  error, 
a  B.  B.  Cutler,  of  Ada,,  tor  defendant  In 

KANE.  J.  Th&B  was  an  acUon  for  ttie 
recovery  of  moner  and  to  enforce  a  lien 
against  real  estate  otnnmenoed  t^r  12ie  de- 
fendant In  error,  i»Ulntlff  b^tnr,  acalnst 
81m  KUIoeeae  and  tbe  i^alntlff  In  oror, 
F.  R.  Harrln,  deCendants  b^w.  Sim  Kill- 
crease  mnle  default  and  took  no  part  In  the 
trial  of  tbe  txma,  the  Issues  betng  Joined 
between  the  plaintiff  and  tbe  dtfendant 
Harries. 

Upon  trial  to  tbe  court  pwaonal  Judgment 
was  rendered  against  Sim  KUlcreaae  and  a 
decree  entered  dedarlng  tbe  same  to  be  a 
11^  upon  tbe  land  described  in  plaintiff's 
petition.  It  Is  to  reverse  the  latter  part  of 
this  Judgment  and  decree  tbat  Oila  proceed- 
ing In  error  was  commenced. 

It  seems  that  tbe  plaintiff  was  formerly 
the  duly  appointed  guardian  of  the  person 
and  estate  of  Sim  Eillcrease,  a  minor  who 
was  at  that  time  the  owner  ot  the  land  In 
controversy;  that,  upon  Sim  KUlcrease 
reaching  his  majority,  the  plaintiff  filed  in 
the  county  court  his  final  report,  wherein 
he  claimed  a  sum  certain  as  compeosatlon 
for  his  services  as  such  guardian;  that  said 
account  for  services  was  duly  presented  to 
the  Judge  of  the  county  court  for  allowance 
or  rejection,  and  thereafter  tbe  seme  was 
duly  allowed  In  the  sum  of  ^77.72.  There- 
after, and  without  paying  his  claim  for  com- 
pensation, the  final  report  of  the  guardian 
was  approved  by  the  county  court,  the  guar- 
dian was  discharged,  and  the  estate  includ- 
ing the  land  Involved  herein  was  turned  over 
to  Sim  KUlcrease.  Thereafter,  by  a  chain 
of  conveyances  commencing  with  Sim  Kill- 
crease  and  ending  with  the  def«idant,  the 
land  involved  became  ttie  pn^twty  of  the 
defendant 
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The  only  question  preamted  for  review 
la  whether  the  order  allowing  tbe  goardlan's 
daim  for  compamtl<»  by  tbe  Judge  of  tbe 
county  cjonrt,  wherein  It  was  found  that 
tbe  ward  was  indebted  to  tbe  guardian  in 
(lie  sum  of  1177.72,  created  a  .Uoi  agaln«t 
tbe  land  of  Sim  EUlcreMe,  wtaldi  followed 
It  Into  the  hands  of  tbe  detendant  In  our 
jodgmeDt  this  question  mtut  be  answered 
Id  the  negative 

[1]  QeaefnUy  a  Ben  can  ooij  be  created 
with  the  owner's  ocMwent,  tlut  is,  by  a  eon- 
tract  express  or  Implied  with  tbe  owner  of 
flie  property  or  with  some  one  by  Idm  duly 
aothcfflied,  or  wfthont  his  coiaent  by  the 
opmitlon  of  aome  poeltiTe  rule  of  law,  as 
bratatute.  SSGyaees. 

Statutory  liens,  however,  have  been 
looked  iqion  with  Jealousy,  and  generally 
tOI  only  be  extended  to  cases  expressly 
Tided  toe  by  Ota  status  and  fben  oidy 
There  there  has  been  a  strict  compUanoe 
with  an  the  statutory  requisites  essential  to 
their  creation  and  olstaice.   2S  Cyc  062. 

[I,  (]  The  statute  in  force  Whoi  tbe  order 
herein  was  entered  and  the  one  relied  npm 
by  the  plaintiff  for  the  creatltm  of  a  lien 
against  tbe  land  of  Sim  KUlcreaBe  Is  sectkm 
8K1.  Gtmiimed  Laws  of  <%lab(nia  1909, 
whldi  provides  tiutt  Judgoients  of  courts 
of  record  <a  tUB  state  and  of  covrta  oC  tbe 
United  States  rendered  within  this  state 
Aall  be  Horn  on  ttie  real  estate  of  tbe  debtor 
wlUiln  the  county  in  wbldi  the  Jndgment  la 
tendered  from  and  after  the  time  thB  Judg- 
ment is  altered  <»  the  Judgment  doAet. 
We  are  unable  to  agree  with  oonnsel  that 
tbe  order  ot  the  Judge  of  the  county  court 
allowing  the  claim  of  the  plaintiff  as  goard- 
lan  Is  enticed  to  the  status  of  a  Judgment 
Sectlim  5407,  Compiled  Laws  of  Oklahoma 
190&,  provides  that  every  guardian  must  be 
allowed  tbe  amount  of  the  reasonable  ex- 
penses Incurred  In  tbe  »ecntioa  ct  bis  trust, 
and  be  must  also  have  such  ocHupoisation  for 
bta  services  as  the  court  in  whidi  his  ac- 
connts  are  settled  deems  Just  and  reasonable. 

Section  5498,  Compiled  Laws  of  Oklahfflna 
WOQ,  provides  that  If  the  Income  from  tbe 
estate  Is  insufficient  to  maintain  the  ward, 
ete,  then  bis  prt^rty  may  be  sold  for  the 
payment  of  bis  expenses. 

Section  6010,  Comi^led  Laws  of  Oklahoma 
1909,  among  other  OilngB,  provides  that  all 
the  proceedings  for  the  accouoting  and  set- 
tlemeot  of  the  accounts  of  guardians  must 
be  bad  and  made  as  provided  and  required 
by  the  proTlsloas  of  law  concemlog  the 
«tat£8  of  decedents,-  unless  otherwise  spe- 
<^lly  provided  in  this  article. 

Section  5205  of  the  same  artlde  provides 
that,  if  the  executor  or  administrator  Is  a 
<^ltor  of  the  decedent,  his  claim,  duly 
BQtbentlcated  by  affidavits,  must  be  pre- 
heated for  allowance  or  rejectlm  to  the  Judge 
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of  the  county  court,  and  Its  allowance  by 
the  Judge  Is  sufficient  evidence  of  ks  correct- 
nees,  and  It  must  be  paid  as  other  claims* 
In  due  course  of  administration.  If,  how- 
ever, the  Judge  rejects  the  claim,  action 
thereon  may  be  had  against  the  estate  by 
the  claimant,  etc 

These  sections  ot  the  statute  make  it  quite 
clear  that  the  allowance  of  the  guardian's 
claim  by  the  county  court  only  established 
the  claim  In  the  same  manner  as  the  allow- 
ance by  the  gnardlaA  would  estaUlsh  the 
claim  of  any  other  creditor  of  the  minor. 
The  claim  having  been  duly  allowed  by  tbe 
county  court,  it  then  became  the  dn^  of  tbe 
guardian  to  make  provision  for  tts  payment 
out  of  the  funds  of  bis  ward  In  his  hands 
in  due  coorse  ot  admlnlstratlcm.  Clearly  tba 
mere  allowance  of  the  daim  by  the  Judge 
of  the  county  court  was  not  entitled  to  the 
status  of  a  Judgment  tipcm  wbldi  encntion 
could  be  issued. 

In  S3  Qyc  1880,  tbe  fimowlog  rule  Is  laid 
down: 

"It  is  essential  to  the  creation  of  a  jadgment 
that  there  shall  be  a  judgment  which  Is  final 
and  not  merely  Interlocutory,  capable  of  coUee- 
tion  by  ezecntioQ  against  the  debtor's  property, 
rendered  by  a  lawfully  and  validly  constituted 
court,  and  being  a  valid  and  aubelsting  Judg- 
ment, (or  the  payment  of  a  definite  and  certain 
sum  of  money." 

Counsel  for  defendant  In  error  concede 
In  their  brief  that  tbe  action  of  tbe  county 
court  In  allowing  their  dalm  did  not  con- 
stitute a  Judgment  upon  which  execution 
could  issue.  They  say  that  it  was  a  Judg- 
ment  rendered  In  special  proceeding,  and  that 
to  enforce  such  a  Judgment  suit  must  be 
brought  <m  the  Judgment  In  the  dlrtiict 
court,  the  court  having  Jurisdlctlffli  to  fme- 
dose  Uens,  order  and  conflrm  the  sale  of 
real  property  In  satlstactlMi  of  Ita  Judgment 
In  our  oidnlon  the  allowance  of  the  daim 
merdy  gave  It  the  status  (tf  any  other  liqui- 
dated claim  against  the  estate  of  the  guardian. 
The  allowance  of  such  a  claim  does  not  create 
a  lien  against  the  real  estate  of  tbe  minor, 
and,  in  order  to  give  such  a  claim  the  status 
of  a  Judgmoit,  it  must  be  reduced  to  Judg- 
ment in  a  court  of  competent  Jurisdiction 
as  tbe  plaintiff  has  done  hi  this  matter. 
When  reduced  to  Judgment,  U  becomes  a 
Hen  on  the  real  estate  of  the  debtor  within 
the  county  in  whldi  tbe  Judgment  is  rendered 
as  propvlded  in  section  6041,  supra. 

Vor  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed  in  so  far  as  It 
attempta  to  create  a  lien  against  the  real 
estate  of  the  defendant 

RAINEY,  V.  C.  J.,  and  PITCHFORD, 
JOHNSON,  HIGGINS,  BAILEY,  and  MC- 
NEILL^ JJ.,  cwcur. 
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STEIN  et  Rl.  T.  LAWRBNOB  et  aL  (No. 
8762J 

(Supreme  Conrt  of  Oklahoma.   Dec  28,  1919. 
Petition  tor  Rehearing  Denied  Feb. 
24.  1920.) 

(SiftUbu*  by  the  Court.) 

1.  Pbinoipai.  and  aobht  4=»23(5)— Etidehcb 
mmAvntia  nnoino  that  sau  or  iahd 

BT  AGUre  WAS  AUTHOBIZEn. 

Record  examined,  and  AeU;  diat  the  evidence 
reasonably  tenda  to  aapport  the  jndsment  of  the 
trial  court. 

2.  Apfbaz.  asd  xbbob  <^1170(1}— No  bbtbb- 
bax.  wbeke  xsbob  has  hot  bbbuz.ted  in  uis- 
cabbiaob  of  justxci!  ob  8xibstaktui.  vio- 
lation of  cot18tituti0nal  ob  statutobt 

BXaHTS. 

Rev.  Laws  1910,  |  6006,  provldea  that  no 
judgment  shall  be  set  aside  or  new  trial  granted 
on  the  ground  of  misdirection  of  the  jury  or 
improper  admission  or  rejection  of  evidence,  un- 
less in  the  opinion  of  the  court,  after  an  exam- 
ination of  the  entire  record,  it  appears  that  such 
errors  have  probably  resulted  in  a  miscarriage 
of  justice  or  conatltnte  a  substantial  violation 
of  a  constitutional  or  atatntory  right  Betd 
that,  after  a  careful  examination  of  the  record 
it  does  hot  appear  that  the  errors  of  this  class 
complained  of  have  probably  resulted  in  a  mis- 
carriage of  justice  or  constitute  a  raltttantial 
violation  of  a  constitutional  or  statutory  right. 

Error  from  District  Court;  Oklahoma 
County ;  Edward  Dewes  Oldfleld,  Judge. 

ActioQ  by  E.  L.  Lawraice  and  another 
against  N.  Stein  and  Annie  Stein  and  others. 
Joint  Judgment  In  favor  of  plaintiffs  against 
defendants  and  defoidants  named  bring  er- 
ror. Affirmed. 

6.  A.  Paul,  of  Oklaluxna  City,  for  plain- 
tiffs In  error. 

Warren  K.  Snyder  and  Cfaas.  L.  Moore^ 
both  of  Oklahoma  City,  for  d^radants  In 
error. 

KANE,  J.  This  was  an  actlcm  for  the  re> 
covery  of  a  sum  of  money  as  damages,  com- 
menced by  the  defendants  in  error,  E.  L. 
Lawrence  and  Nannie  Lawrence,  against  the 
plaintiffs  In  error,  N.  Stein  and  Annie  Stein, 
and  two  other  parties,  Beckle  Basin  and  N. 
Basin.  Upon  trial  to  a  Jury  there  was  a 
verdict  In  favor  of  the  plaintiff  against  all 
the  defendants,  upon  which  a  Joint  Judgment 
was  duly  rendered.  The  Basins,  not  appear- 
ing below  and  not  appealing  from  the  Judg- 
ment thus  rendered  against  them,  were  made 
parties  defendant  in  orror  in  this  court  by 
the  appealing  plaintiffs  In  rarror,  N.  Stein 
and  Annie  Stein. 

The  petition  filed  in  the  cause  alleged.  In 
substance,  that  the  defendants  represented 
to  the  plaintiff  that  they  were  the  owners  of 
10  acres  of  land  of  the  value  of  about  $V 


000;  that  they  were  possessed  of  a  fee-sim- 
ple title  tberett^  free  and  clear  of  all  in- 
cumbrances except  a  mortgage  of  990;  that 
the  defendants  proposed  or  offered  to  trade 
said  land  to  the  plaintiffs  for  an  automobile, 
and,  if  said,  trade  was  effected,  they  would 
convey  the  title  to  said  land  to  the  plain- 
tiffs by  a  good  and  sufficient  warranty  deed ; 
tba.t  plaintiffs,  acting  and  relying  upon  said 
represmtatlons,  parted  with  possession  of 
said  automobile  by  d^v«rtng  the  same  to 
the  defendants:  that  after  the  d^lvery  of 
said  automobile  to  said  defendants  they  sold 
and  delivered  the  same  to  a  tiiird  person ; 
that  thereafter  the  idaintlffs  requested  the 
defendants  to  execute  said  warranty  deed  to 
said  land,  which  said  defendants  refused  to 
do,  but  instead  thereof  they  executed  and 
tendered  a  qnltdalm  deed,  whlrfi  the  plain- 
tiffs  refused  to  accept;  that  upon  the  discov- 
ery that  the  Instrumrat  executed  by  the  de- 
fendants was  a  quitclaim  deed  plaintiff  ten- 
dered the  same  back  to  the  defradants,  and 
upon  their  refusal  to  carry  out  their  con- 
tract in  relation  to  making  a  warranty  deed 
to  said  land  Monmenced  this  action.  It  was 
also  alleged  that  defendants  had  no  title  to 
the  land  invt^ved  In  the  trade^  and  had  no 
authority  to  conv^  the  same  to  the  plain- 
tiffs, all  ot  whldi  was  well  known  to  the 
defendants.  The  defense  was  a  general  de- 
nial. 

While  counsel  for  [tolntlff  In  error  states 
hia  grounds  for  reversal  under  four  "propoel- 
tlops,"  in  the  view  we  take  of  the  case,  it 
Is  <Mily  necessary  to  notice  in  detail  the 
Chird  propositloii: 

"The  most  glaring  errors  which  mre  commit- 
ted In  the  trial  of  this  ease  bdow  were  in  tlie 
overruling  of  the  demurrer  to  tlie  evidence  and 
the  refusal  to  give  instructions  requested  by  the 
defendanta.  Stein  and  Stein,  seveh  tn  number, 
heretofore  set  out  at  length,  and  found  at  pages 
155  and  158  of  the  record." 

In  presenting  these  pr(^MsItloiiB  ootmael 

say: 

"It  is  a  remarkable  situation  here  that  one 
who  made  no  representations,  entered  into  no 
contracts,  and  who  did  not  authorize  or  ratify 
any  misrepresentatfons  could  be  or  should  be 
held  UaUe  fn  fraud  and  deedt  because  of  the 
acts  of  another.  If  we  were  to  assume  that 
there  should  be  liability  on  the  part  of  Mr. 
Stein  and  his  wife,  then  there  must  be  some 
basis  in  law  and  in  fact  upon  which  sndl  IIh- 
bility  must  be  established." 

This  argument  Is  based  upon  the  assump- 
tion that  there  was  no  evidence  adduced  at 
the  trial  tending  to  show  that  Mr.  St^  was 
In  any  way  a  party  to  the  negotlatltms  wblcli 
led  up  to  the  trade,  which  concededly  were 
held  between  Lawrence  and  Basin.  In  tbls 
we  are  unable  to  agree  with  counsel. 

The  evidence  shows  without  dispute  that 
the  land  was  owned  Jointly  by  Stein  and 
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Basin,  the  legal  title  being  in  Stein.  While 
it  is  quite  trae  tliat  up  to  a  certain  point 
Basin  negotiated  the  trade  with  Lawrence, 
still,  as  we  view  the  record,  be  always  pur- 
ported to  be  negotiating  for  himself  and 
Stein.  Basin  told  Lawrence,  which  was  trae, 
that  the  legal  title  to  the  land  was  in  Stein, 
and  that  they,  he  and  Stein,  would  execute 
a  warranty  deed  cooreying  the  land  to  Law- 
rence in  exchange  for  the  automobile.  Law- 
rence testified  that  It  was  upon  the  strength 
of  these  representatlcms  that  be  turned  the 
autcmiobile  over  to  Basin.  That  Basin  pre- 
tended to  be  acting  for  St^  as  well  as  for 
himself  is  clearly  aK^rent  from  the  testi- 
mony of  Mt.  Lawrence  relating  to  a  con- 
Tersatlon  which  took  place  between  Lawrence 
and  Basin  after  the  ft>nner  discovered  that 
Basin  had  transferred  the  automobile  to  a 
third  party.  Lawrence  testified  that  he  met 
Basin  on  the  street,  and,  after  mentlcnlng 
the  transfer  of  the  car,  told  him  that  If  the 
deed  was  ready  he  wanted  to  close  the  trade 
up.  Basin's  answei'  to  this  request,  as  tee- 
tlfied  by  Mr.  Lawrence  was  as  follows: 

'*He  said  It  was  absolutely  good;  that  Mr. 
Stein  was  behind  it,  and  Mr.  Stein  was  worth 
$50,000  and  would  not  attempt  to  do  anything 
vitfa  the  machine ;  that  a  man  of  Mr.  Stein's 
standing  and  worth  could  not  do  anythin^c 
crooked,  for  he  said  that  Btein  was  worth 
950,000." 

In  these  drcnmstancoi  It  seems  to  us  fiiat 
the  only  question  ai  any  serious  difficulty  is 
whether  there  Is  any  evidence  adduced  at 
the  trial  reasmably  tending  to  show  that 
Basin  was  aathorized  to  speak  for  St^ 
VhUe  It  is  true  that  practically  all  of  the 
oonversatlinis  leading  up  to  the  trade  were 
between  liawrence  and  Basin,  it  appears  with 
reasonable  certainty  that  Basin  had  general 
aatfaority  from  Stein  to  dispose  of  the  land 
and  to  act  for  botb  blms^  and  StetaL  They 
owned  the  land  Jointly,  and,  when  Lawrence 
and  Basin  aivroached  SttiUt  for  the  purpose 
of  haTlng  tbe  warranty  deed  executed  in 
porsoanoe  to  tbe  iwevioas  negotlatlcHis,  Stein 
did  not  object  to  dgning  the  deed  on  the 
ground  that  Basln  bad  no  anthority  to  speak 
for  blm  in  the  matter  of  dlspoMl  of  the 
land,  bat  npcm  the  sole  ground  tbat  he  (Stein) 
*^ra8  not  getting  teough  oat  <rf  the  land." 
Lawrence  farther  testified  that,  although 
Stein  at  firat  objected  to  signing  the  yrar- 
ranty  deed  becaose  *%e  did  not  think  the 
machine  was  worth  aa  much  as  the  land. 
Basin  prevailed  tipoa  him  to  sign  the  deed." 

This  conveTsatl<»i  occurred  between  Stein 
tad  Basin,  in  the  presence  of  Lawrence  An- 
other circumstance  occurring  at  this  time  is 
also  significant  of  the  relatlffli  existing  be- 
tween Stein  and  Basta.  When  Lawrence  and 
Basin  approadied  Stein  as  above  related, 
Basin  bad  in  bis  possession  a  warranty  deed 
drawn  In  blank  and  ready  for  signature 


After  Basin  prevailed  npon  Stein  to  sign  the 
warranty  deed,  Stein  and  Basin  took  the 
same  deed  and  went  into  the  office  of  a  near- 
ly notary  public  for  the  avowed  purpose  ot 
signing  it  and  having  the  same  Acknowl- 
edged. In  the  meantime  Lawrence  remained 
upon  tbe  street,  where  the  forgoing  conver- 
sation occurred.  In  a  short  time  Stein  and 
Basin  returned  and  handed  Lawrence  an  en- 
velope containing  some  sort  of  an  instrument, 
without  saying  anything  about  its  nature. 
Lawrence,  without  examining  the  contents  of 
the  eijvelope,  placed  the  same  In  his  pocket 
and  went  hcnne,  where  he  immediately  dis- 
covered that  the  instrument  enclosed  in  the 
envelope  was  a  quitclaim  deed,  and  not  the 
warranty  deed  Stein  and  Basin  agreed  to 
sign.  Immediately  upon  discovering  that  the 
deed  delivered  to  him  was  a  quitclaim  deed, 
Lawrence  returned  tbe  same  to  Stein  and 
Basin,  and  upon  their  refusal  to  execute  a 
warranty  deed  this  action  followed. 

In  addition  to  this  there  was  also  evi- 
dence showing  that  the  title  of  Stein  and 
Basin  In  the  land  was  defective,  and  that 
they  were  at  no  time  in  a  position  to  convey 
a  fee-simple  tl^  therein  to  Lawrence  or  any 
other  person. 

[1]  We  think  this  evidence  reasonably 
tends  to  sustain  tbe  verdict  of  tbe  Jury  in 
favor  of  Lawrence.  If,  as  we  believe  It  does, 
the  evidence  tends  to  show  that  Basin  was 
authorised  to  act  for  Stein  in  the  matter  of 
the  dlqiosal  of  this  land,  then  these  two 
parties  would  be  Jointly  llaUe  to  Lawrence, 
as  the  trial  court  hdd.  We  axe,  however, 
unable  to  find  any  evidence  In  the  record 
tending  to  fasten  any  liability  upon  Beckie 
Basin  or  Annie  Stein,  and  the  judgment  ren- 
dered should  be  modified  bo  aa  to  exdnde 
them  from  Its  (^Torathm. 

The  qneBtlcns  presented  for  review  under 
tbe  remahilng  proposltlMui  r^te  to  alleged 
errors  of  the  court  In  the  admission  or  re- 
jection of  evidence  or  in  the  refusal  to  gUva 
certain  Instmctlcma  requested  by  the  defend- 
ants. 

[2]  Rev.  Laws  ISIO,  {  6005,  provides  that 
no  Judgment  shall  be  set  aside  or  new  trial 
granted  <m  the  ground  of  misdlrectlw  <^ 
the  Jury  or  Impropw  admission  or  rejection 
of  the  evidence^  unless  In  the  ophdon  of  the 
rourt,  after  an  examination  of  the  entire 
record,  it  BK>earB  that  sudi  orors  have 
probably  resulted  in  a  miscarriage  of  Jua< 
tlce  or  constitute  a  substantial  violation  tit 
a  cwstitational  or  statutory  right. 

It  is  student  to  say  of  these  assignments 
of  OTior  that,  in  tbe  view  we  take  of  the 
case,  It  does  not  appear  Oiat  the  errors  com- 
plained of  bare  so  resulted. 

OWBN,  C.  J.,  RAINEY,  V.  O.  J.,  and 
PITCIIFORD,  JOHNSON,  HI06INS,  and 
BAILET,  JJ.,  concur. 
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GILL  et      T.  nXIOO  «t  al.   (Mo.  8872.) 
(Suprcne  Oourt  of  Oklahoma.    Feb.  S,  1920.) 

-    (Svllabut  (y  t]^  Court} 

1.  JOBT  ^14(2)— Right  to  jxibt  tbxal  ok 

ISSUES  OF  FACT  IN  ACTIONS  TO  MCOTEB  BPK- 

CIFIO  SEAL  PBOPEBTT. 
Issues  of  fact  arising  in  actions  for  the  re- 
covery of  spceiflc  real  property  shall  be  med 
by  a  Jury  unless  a  Jury  Is  waived;  and  it  is 
error  for  the  court  to  refuse  a  jury  in  such 
action  upon  proper  demand  tberefw. 

2.  JUBT  <&=>13(18)~An8WEb  in  action  to  bb- 

COVEB  BEALTY  BEEKINO  THAT  TITUB  BE  qUIET- 
KD  IN  mFKKDANT  AOAXNSI  PLAINTUT  DOES 
NOT  HAKE  THE  ACTION  A  NONJUBY  CAUSE. 

Tfaeffact  that  the  answer  is  an  acUon  for 
the  recovery  of  real  property  prays  that  the 
title  thereto  be  quieted  in  the  defendant  as 
against  tbe  claims  of  plaintiffs  does  not  make 
the  action  a  nonjury  cause,  but  it  remains  an 
action  properly  triable  by  .a  jury  under  the 
provisioas  of  section  4993,  B.  L.  1010. 

Error  from  District  Court,  Okfuskee  Coun- 
ty ;  Geo.  C  Gmmp,  Judge. 

Action  by  NarUe  Fixico,  agalDSt  B.  W.  GUI 
and  others,  with  cross-petition  by  defendant 
GiU  against  plainUft  and  C.  T.  Huddleston. 
Judgment  for  plaintifC  and  for  Uuddleston, 
and  for  defendant  on  his  cross-petitioD,  and 
defendant  GIU  brings  error,  and  the  proceed- 
ing on  error  was  conducted  by  A.  J.  GUI  and 
others.  Joint  administrators  of  the  estate  of 
Eugene  W.  GUI,  deceased.  Reversed,  and  re- 
manded for  a  new  trial. 

Belf  («d  &  Hiatt,  of  Okmulgee,  tor  plaintiffs 
In  error. 

G.  T.  Huddleston.  of  Okemah,  for  defend- 
ants in  error. 

PITCHFOItD,  J.  This  was  an  action 
against  E.  W.  Gill  and  others,  by  Narlle  Fisi- 
00,  who  alleged  that  she  was  a  fuU-blood 
Creek  citizen ;  that  she  was  the  daughter  and 
sole  heir  of  her  deceased  father's  estate;  that 
he  (Waitle  Sampson)  was  a  fuU-blood  C^^ek 
and  tlie  son  of  Elsie  Sampson,  a  fuU-blood 
Creek  woman ;  that  Elsie  Sampson,  her  grand- 
mother, died  intfstate,  leaving  two  sons, 
Johnson  and  Waitle  Sampson,  surviving  her 
as  sole  heirs  to  her  allotment ;  that  her  father, 
Waitle  Sampson,  died  intestate,  and  that 
plaintiff  was  born  about  two  months  after  her 
father's  death:  that  after  his  death  his  broth- 
er, Johnson  Sampson,  assuming  to  be  the 
sole  heir  to  his  mother's  allotment,  conveyed 
the  allotment  to  defendant  E.  W.  Gill.  The 
object  of  her  suit  was  to  have  her  heirship 
determined,  and  herself  decreed  heir  to  her 
father's  one-half  interest  in  the  allotment  in 
Question ;  also  to  have  the  conveyance  from 
her  uncle,  Johnson  Sampson,  to  E.  W.  GUI  so 


reformed  as  to  vest  in  Gill  (wly  an  undivided 
one-half  interest  in  said  allotment,  and  for 
partition  of  same.  She  also  asked  that  C.  T. 
HuddleBt<»i,  her  attorney,  be  decreed  a  one- 
half  int»«at  in  her  portion  of  the  allotment 
under  a  conveyance  contract  from  her,  and 
that  she  have  Judgment  against  GiU  for  r^ts 
during  the  time  he  had  hM.  said  aUotmoit 
under  his  deeds  from  her  nnde^  Jotanson 
Sampson. 

The  defendant  QiU  answered,  denying  that 
NarUe  Fixico  had  any  Interest  In  said  land, 
thus  putting  her  aUegatioas  in  issue,  also  fil- 
ing a  cross-petlti<m  claiming  fee-slmide  title 
to  said  allotment  under  his  deeds  from  John- 
son Sampson,  and  further  affirmatively  ally- 
ing that  Narlie  Fixico  daimed  an  interest  in 
said  land  by  reason  of  an  alleged  heirship 
which  he  denied,  that  0.  T.  Huddleston  claim- 
ed an  interest  in  said  land  by  reason  of  a 
certain  contract  in  writing  with  plaintiff,  the 
validity  of  which  he  denied,  and  that  said 
claims  of  idalntlff  and  C.  T,  Huddleston  con- 
stituted  a  (doud  upon  his  (the  defmdant's) 
title,  wherefore  he  asked  affirmative  relief  re- 
moving such  cloud  and  canceling  the  convey- 
ance from  Narlie  Fixico  to  Huddleston  and 
clearing  his  title  of  aU  cloud  upon  it 

There  were  other  parties  to  the  suit,  whose 
interests,  however,  are  immaterial  to  a  deter- 
mlnatt(xi  of  the  issues  betw^^i  Narlie  Fixico 
and  E.  W.  Gill.  When  the  case  came  on  for 
trial,  the  defendant  GIU  asked  for  a  Jury  as 
a  matter  of  rl^t  under  section  4993,  R.  1*. 
1910.  The  court  refused  the  request,  tried 
the  case  without  a  Jury,  and  rendered  Judg- 
ment decreeing  a  one-half  interest  in  the  al- 
lotment to  Narlie  Fixico,  a  one-half  Interest 
in  her  portion  to  C.  T.  Huddleston,  and  tlie 
remaining  one-half  Interest  to  defendant,  also 
ordering  a  cancellation  of  defendant's  deeds 
in  so  far  as  they  affected  the  title  of  Narlie 
Fixico  and  0.  T.  Huddleston,  and  ordering 
a  partition  of  the  land.  As  to  the  rents,  the 
court  found  that  the  value  of  the  improve- 
ments placed  ujran  the  land  by  the  defendant 
exceeded  the  amount  of  r^ts  by  $60,  and  or- 
dered plaintiff  to  pay  the  sum  of  $C0  into 
court  for  the  benefit  of  defendant,  which  was 
done.  From  the  Judgment  thus  rendered  the 
defendant  GUI  appealed.  Only  two  prc^si- 
tions  are  presented: 

(1)  That  the  conrt  erred  In  refusing  to  sub- 
mit the  case  to  a  Jury. 

(2)  That  the  evidence  is  insufficient  to  sup- 
port the  Judgment. 

[1]  Under  the  first  proposition  GUI  contends 
in  effect  that,  the  action  being  primarily  for 
the  recovery  of  specific  real  property,  he,  as 
a  matter  of  right,  under  section  4903,  R,  L. 
1910,  was  entitled  to  a  Jury.  The  statute  in 
question  reads  as  follows: 

"Issues  of  law  must  be  tried  by  the  court, 

unless  referred.  Issues  of  fact  ansiug  in  ac- 
tiuus  for  the  recovery  of  money,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a 
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jury,  unlefls  a  Jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  u  hereinaftar  provided." 

It  will  be  observed  that  the  toreeolag  sec- 
tion provides  Uiat  "Issues  of  law"  must  be 
tried  by  tlie  court  unless  referred,  and  "issues 
of  fact"  shall  be  tried  by  a  Jury  unless  a  Jury 
trial  ia  waived,  or  a  reference  be  ordered. 
Here  are  two  distinct  provlslcms,  each  de- 
signed for  and  providing  for  a  distinct  class 
of  Issues,  the  former  prescribing  what  must 
be  done  with  "issues  ct  law,"  the  latter  pre- 
scribing what  shall  be  done  with  "issues  of 
facL"  They  are  equally  clear  and  spedflc, 
and  if  the  latter  provision  be  mandatory, 
which  bas  been  held  by  the  courts,  then  the 
fonuer  is  equally  mandatory.  Now  with 
these  two  classes  of  issues  thus  distinctly 
separated  and  the  procedure  thus  clearly  pre- 
scribed, tbere  should  be  but  little  difficulty 
in  detmninlng  the  proper  procedure  in  a  giv- 
en case.  The  tect  that  the  action  may  be  for 
the  recovery  of  spedflc  leal  pn^rty,  or  that 
the  primary  purpose  of  the  same  be  for  the 
recov^y  of  specific  real  prc^rty,  does  not 
raider  tbe  Issues  ot  law  triable  by  a  jury 
any  more  tbau  it  tbe  actkm  wece  tot  any 
uther  purpose.  Issues  of  law  In  all  cases, 
whether  tbe  actiw  be  for  the  recovery  ot  ^e- 
dflc  rral  property  or  for  any  other  purpose, 
must  be  tried  by  the  court  The  court  is  tbe 
Interpreter  and  final  aiblter  and  judge  of  the 
law  in  all  cases,  and  Is  so  constituted  by  the 
statute  under  consideration ;  and,  so  far  as 
the  trial  of  issues  of  law  are  concerned,  It 
is  iumatezial  whether  it  be  the  legal  or  equf- 
table  title  Involved,  or  whether  It  be  a  suit 
in  equl^  or  an  actl<»i  at  law.  Issues  of  law 
arising  tn  either  case  must  be  tried  by  the 
court.  On  the  otlier  hand,  where  an  issue  of 
fact  tliat  is  a  disputed  quoBtlon  ot  fact  arises 
Id  an  action  at  law,  such  issue  of  fact  shall 
be  tried  toy  a  Jury  unless  a  Jury  is  waived. 
But  this  does  not  mean  that  every  fact  la  to 
be  submitted  to  a  Jury.  It  Is  not  the  fact  It- 
self that  is  submitted  to  the  Jury,  but  It  IS 
tbe  qnestiim  whether  a  fact  exists  that  Is  to 
^e  tried  by  a  Jury.  It  Is  the  issue  whether  a 
illsputed  allegation  Is  a  fact  or  a  falseho6d 
that  Is  to  be  tried  by  a  Jury.  The  only  prov- 
ince of  the  Jury  In  such  case  Is  to  determine 
ftom  the  evidence  whether  or  not  a  tact 
exists,  whether  a  disputed  allegation  Is  true 
ot  untrue,  whether  a  fact  or  a  falsehood  bas 
been  alleged,  and,  having  determined  from 
die  evid^un  that  a  fiict  existe  or  does  not 
exist,  tt  has  fulfilled  its  mission,  and,  so  far 
as  the  statute  provides,  has  reached  the  limit 
of  Its  Jurisdiction  In  the  case.  It  has  done 
all  that  the  statute  requires  It  to  do,  or  au- 
thorizes It  to  do.  It  has  "tried  the  issue  of 
tects.''  It  has  nothing  to  do  with  the  issues 
vt  law  nor  with  the  application  of  the  law 
to  the  fact  thus  found,  new  with  a  determina- 
tion of  the  rights  of  the  parties.  The  sperial 
right  provided  for  In  the  statute  Is,  In  a 
case  where  th««  is  an  issue  of  fact  arising 
in  actims  for  recovery  of  specific  real  or  per- 


p.) 

8«ial  property,  and  where  testimony  Is  re- 
quired to  settle  tbe  dispute,  tiut  either  party 
is  entitled,  as  a  matt^  of  ri^^t,  to  have  a 
Jury  hear  and  weltfti  the  evidence,  to  Judge 
tbe  credibility  of  the  witnesses,  and  to  deter- 
mine tbe  exist^ce  or  nonexlHtence  of  tbe  dis- 
puted &ct8  instead  of  having  the  court  to  do 
BO.  In  such  case  it  Is  the  Jury  who  weighs 
the  evidence  Instead  of  the  court  It  Is  the 
province  of  the  Jury  to  adjudge  tbe  credibility 
of  the  witnesses.  It  Is  also  their  provinc(» 
to  determine  whetber  a  disputed  allegation  is 
or  Is  not  establi^ed  by  the  evidence,  and 
when  the  issues  of  fact  are  settled  by  the 
Jury,  the  requirements  of  the  act  have  been 
fully  met  After  the  Jury  has  determined 
tbe  facts,  then  the  court  applies  the  law 
and  determines  tbe  1^1  rights  of  the  parties 
according  to  the  facts  thus  found  by  the  Jury. 

This  being  an  action  for  the  recovery  ot 
specific  real  property,  we  will  notice  some  of 
the  facts  arising.  In  order  for  plaintiffs  to 
recovor,  they  were  required  to  establish  the 
existence  o£  such  facts,  and  either  party  un- 
der the  statute  had  a  right  to  have  the  Jury 
say  by  their  verdict  whether  or  not  the  same 
had  been  established.  It  was  a  question  of 
fact  whether  or  not  Waltle  Bruner  was  the 
son  of  Elsie  Sampson;  whether  Waltle  and 
Munner  Coon  lived  together  as  husband  and 
wife  under  the  laws,  usages,  and  custom  ot 
the  Creeb  Nation;  whether  Narlle  Flxlco  was 
the  daughter  of  Waltle ;  and  whether  or  not 
she  was  bom  in  lawful  wedlock.  It  was  also 
a  question  of  fitct  in  what  county  Elsie  Samp- 
son bad  her  residence  at  the  time  of  her 
deatli.  We  do  not  wish  to  be  understood  as 
bedding  that  tbere  were  no  other  questions  of 
ftict  involved.  We  entmerate  the  foregoing 
as  being,  in  our  Judgment  the  main  questions 
that  liad  to  be  settled  before  the  plaintiff 
would  be  ^titled  to  recover. 

12]  Plaintiff  contends  that.  Inasmuch  as 
Nariie  Flxlco  bad  pleaded  In  her  petition  a 
right  to  the  possession  of  tbe  property  sued 
for,  and  Joined  thereto  an  equitable  cause  of 
action  for  partition  and  quieting  tlUe  in  tbe 
real  estate,  and  that  the  defendant  had  set 
up,  in  addition  to  his  answer  to  the  legal 
cause  of  action,  an  equitable  cause  of  action 
in  his  croos-petitlon  against  both  Narlle  Fixl- 
co  and  G.  T.  Huddleaton,  Invoking  equitable 
Jurisdiction  to  quiet  his  title  thereto  and  his 
possession  thereof,  and  the  cancellation  <rt 
the  contract  between  0.  T.  Huddleston  and 
Narlle  Fixlco.  therefore,  there  being  both  le- 
gal and  equitable  causes  of  action  Involved  in 
tlie  same  suit  It  was  in  the  discretion  of  tb« 
court  to  try  tbe  equitable  issues  first  and  dis- 
pose of  them  before  tbe  legal  causes  of  action 
were  submitted,  and  if,  after  the  dlsposltimi 
of  the  equitable  cause,  there  still  remained 
anything  of  the  legal  cause  of  action  not  dis- 
pcHsed  of,  ttien  It  was  the  duty  of  tbe  court 
to  submit  the  logul  cause  of  action  under 
{o-oper  instructi<mB  to  the  Jury.  'The  record 
foils  to  bear  out  this  contention.  In  Ine  col- 
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loqny  between  the  court  and  counsel  prior 
to  the  Introduction  of  evidence  the  court 
made  this  algnlflcaot  statement:  '"ITiere  Is 
but  one  Issue  to  try ;  that  le,  whether  or  not 
Narlte  Flxlco  Is  the  daughter  of  Waltie  or 
Sani."  As  we  view  the  pleadings  and  the  evi- 
dence, that  really  was  the  controlling  Issue. 
The  condition  precedent  on  the  part  of  the 
plaintiff  was  to  establish  the  allegatl<«is  of 
her  petition  Uxat  she  was  related,  aa  alleged, 
to  the  deceased  allottee.  The  prayer  of  plain- 
tiff for  partition  and  Quieting  title  could  not 
be  considered  until  the  main  fact  of  whether 
or  not  the  plaintiff  Narlle  Fizico  was  an  hetr 
of  the  deceased  allottee,  as  she  all^^ed,  was 
determined.  This  part  of  the  prayer  was 
purely  Incidental,  and  the  defendant  was  en- 
titled to  hare  the  Jury  pass  upon  tbe  fact  as 
to  whether  or  not  the  plaintiff  was  an  heir 
of  the  deceased  allottee,  and  the  prayer  of  de- 
fendant to  hare  bis  title  quieted  as  against 
the  plaintiff  was  Incidental  to  the  main  or 
<^lef  purpose  of  the  action.  If  the  plaintiff 
failed  to  establish  her  heir^ip.  and  it  ap- 
peared that  she  had  no  Utle  to  any  portl(»i 
of  the  allotm^t,  then,  as  a  matter  of  course, 
she  conveyed  no  interest  by  reason  of  the  con- 
veyance to  her  coplalntlff,  Huddleston.  In 
that  event  It  would  then  follow  that  tbe  de- 
fendant would  be  entitled  to  have  the  deed 
from  Narlle  Fixico  to  Huddleston  canceled, 
and  to  have  his  title  cleared  as  against  the 
claima  of  the  plaintiff. 

In  MltcbeU  V.  Gafford,  175  Pac.  227,  tbe 
first  paragraph  of  the  syllabua  Is  as  follows: 

"The  fact  that  tbe  petition  in  an  action  for 
the  recorery  of  real  property  prays  that  the 
title  to  tbe  real  estate  sought  to  be  recovered 
be  quieted  in  the  plaintiffs  does  not  make  the 
action  a  nonjoiy  cause,  but  it  remains  an  ac- 
tion prtq;>erly  triable  by  fazj  under  the  provi- 
Blona  of  section  489S,  B.  L.  19ia" 

We  quote  from  the  body  of  the  oplnton  as 
foUowa: 

"The  petition  alleges  that  the  defendant  la  In 
xmssession  of  the  real  estate  and  wrongfully 
withholds  the  same  from  the  plaintiffs,  in  whom, 
the  petition  alleges,  title  to  said  tract  of  land 
is  vested.  The  petition  also  prays  that  title 
to  said  tract  of  land  be  quieted  in  plaintiffs  as 
against  the  defendant,  and  It  is  argued  that  this 
renders  this  action  one  in  equity,  and  that  the 
prayer  tor  possession  of  tha  real  estate  is  a 
mere  incident  to  the  quieting  of  the  title.  We 
think  the  converse  of  this  proposition  is  true, 
that  tbe  action  is  an  actim  at  law  to  recover 
specific  real  property,  and  that  the  quieting  of 
the  title  in  plaintiffs  is  a  mere  inddent  which 
would  follow  a  recovery  by  plaintiffs  in  the  ac- 
tion." 

The  rule  there  announced  la  equally  ap- 
plicable to  an  answer  by  the  defendant  ask- 
ing that  his  title  be  quieted  as  against  plain- 
tiffs. 

In  Baldridge  t.  Sunday,  176  li^c.  404.  the 
first  paragraph  (tf  the  syUabus  la  as  ftdlows: 

"In  an  action  of  ejectment  notwithstanding 
the  defense  may  be  equitable,  the  defendant 


entitled  to  a  Jury  trial  on  any  material  issue 
of  fact  raised  by  tbe  ideadingi  ond  the  evi- 
dence." 

In  tbe  case  of  Chllda  et  al.  t.  Cook  et  aL, 
174  Pac.  274^  Mr.  JuaUce  Sainey,  speaking 

for  the  court,  said: 

"There  seems  to  be  snne  cmfosion  in  our 
decisiMis  as  to  what  iasues  must  be  tried  a 
jury,  unless  a  Jniy  trial  la  waived,  due  to  tbe 
efforts  frequoitly  made  to  distinguish  betwem 
what  were  formerly  denominated  law  actions 
and  suits  in  equity,  respectively.  Under  our 
Code  (section  4660,  R.  L.  iQKf)  the  distiactioa 
between  actions  at  law  and  suits  in  equi^  and 
the  forms  of  all  such  actions  and  suits  hereto- 
fore existing  have  been  abolished,  and  in  their 
place  there  has  been  sabafcitnted  but  one  form  oC 
action,  called  a  dvil  actira.  The  right  to  a 
jury  trial  is  governed  solely  by  section  49^ 
supra,  and  the  distinction  heretofore  existing 
between  law  actions  and  anits  in  equi^  is  im- 
material •  in  the  determinatitHi  of  thla  right. 
When  the  pleadings  disclose  that  an  issue  of 
fact  has  arisen  in  any  civil  action  tor  the  re- 
covery of  money  or  of  specific  real  mr  personal 
propwty,  anefa  issue  must  be  tried  a  jnry, 
unless  a  Jury  trial  is  waived,  or  a  raf6raice  or- 
dered as  provided  by  other  provisions  of  tha 
Code." 

To  the  same  effect  see  Word  et  al.  v.  Nak- 
dlmen  et  al.,  178  ^c.  267.  In  T(dume  24. 
Cyc.  of  Law  and  Procednzek      lOd,  it  Is 

said: 

"While  courts  of  equl^  have  Jorisdiction  to 
protect  and  enforce  equitable  titlea,  and  may 
in  certain  cases  try  suits  to  quiet  titie  or  re- 
move doud  without  tiie  intervention  of  a  jury, 
questions  as  to  the  legal  title  to  land  are  of 
right  triable  by  Jury,  and  this  right  cannot  be 
abrogated  by  statute  or  avoided  by  bringing  an 
actim  which  is  in  effect  an  action  of  ejectment 
in  the  form  of  a  suit  in  equity." 

In  the  case  of  Atkinson  et  al^  v.  Crowe 
Coal  &  Mining  Co.,  80  Kan.  161,  102  Pac. 
60,  30  U  R.  A.  (N.  S.)  31,  18  Ann.  Cas.  242. 
the  court  says: 

"The  rule  that  actions  for  the  trial  U  titie  to 
real  estate  shall  be  tried  to  a  jury  has  always 
been  favored,  and  with  practical  unanimity  has 
been  upheld  by  tlie  courts.  The  difficulty  en- 
countered in  the  enforcement  of  tliis  rule  con- 
sists diiefly  in  determining  whether  or  not 
the  action  under  consideration  comes  within 
tbe  rule.  The  test  upon  this  question  which 
has  been  generally  followed  is  that^  when  the 
real  object  of  tiie  action,  whatever  its  form,  ap- 
peara  to  be  to  settie  a  disputed  question  of  title, 
then  either  par^  may  demand  a  Jury  as  a 
matter  of  right;  if,  on  the  other  hand,  the 
purpose  is  to  obtain  i»-oper  equitable  relief, 
then  the  chancellor  may  administer  it,  even 
though  it  involves  an  examination  of  titie." 

In  tbe  absence  of  a  careful  examination  oC 
the  facts  In  the  two  cases,  It  might  appear 
that  this  opinirai  contains  expressions  In  con- 
flict with  the  opinion  in  the  case  of  Mathews 
et  al.  v.  Snigga  et  aL,  rendered  July  15,  19t9 
(uot  yet  officially  r^rted)  182  Pac;  703,  but 
we  b^ve  a  careful  leadins  of  this  latter 
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(pinion  will  dononstrate  there  Is  do  conflict 
Tlie  rdlef  sought  In  that  case  was  different 
from  that  sought  In  the  Instant  case.  In  the 
body  of  the  opinion  Mr.  Justice  Sharp,  In  de- 
livering the  opinion  of  the  court,  uses  the 
foUowlng  langtiage: 

'TTbe  right  to  trial  by  juiy  in  an  action  at 
law  in  which  an  eqaltable  defense  is  Interposed 
depends  on  whether  the  effect  of  such  defense 
is  to  conrert  the  action  into  an  eguiteble  saiL 
Tben  is,  as  heretofore  observed,  a  distinction 
between  an  equitable  defense  set  ap  merely  for 
a  itrictly  defensive  purpose  and  an  equitable 
defoise  interposed  for  the  purpose  of  securing 
affirmative  eqaitaUe  relief.  The  former  does 
not  change  mode  of  trial  In  an  action  at 
law;  the  hitter,  constituting  in  ItseU  a  cause 
of  action.  Is  to  be  tried  in  the  same  manner 
as  if  it  bad  been  instituted  as  a  veparate  suit. 
And  so  where  the  defendant's  allegations 
amount  to  a  cross-action  or  coanterdaim,  on 
vbicb,  hot  for  the  statute  authorizing  equitable 
defenses  and  cross-actions,  he  would  have  to 
maintain  a  separate  suit  in  egnity  for  affirma- 
tive  relief,  sudi  eross-actioD  is  treated  like  any 
other  suit  In  equitr,  end  Issnss  aiislng  Hiereon 
■re  triable  by  the  court." 

Neither  is  tlie  decision  herein  In  conflict 
with  Moore  t.  Stanton  (No.  798S)  180  Pac. 
406,  not  yet  (^clally  reported. 

It  is  nnnecessary  for  as  to  pass  npon  the 
ronalnlng  assignment  to  the  effect  that  the 
evidence  is  InsufBdent  to  sun>ort  the  jodg- 
ment,  as  In  our  opinion  the  court  committed 
r?7er8ible  error  In  refusing  to  submit  the 
case  to  a  jury. 

The  judimoit  ot  the  lower  court  Is  revers- 
ed, and  tbe  canae  zemanded  for  a  new  trial. 

OWEN,  a  J.,  and  JOHNSON.  McNBUJJ, 
tod  HIGUINS,  JJ.,  concur. 
KANB,      amcnm  in  tbe  omClnBlwL 


COBB  V.  KILUNGSWOBTH.   (No.  9539.) 
(Supreme  Oonrt  of  Oklahoma.   Feb.  10,  19^.) 

(SyUd^  by  the  Court.) 

t  iKOZAIf  8  ^»27(7)  —  CONSEIf  T  DECBEB  IN 
SUIT  TO  OAltCBL  DEEDS  ON  OBOXmD  OT  VX- 

Roairr  of  qbantob  not  toed. 
0.,  an  adult  Creek  freedman,  commenced 
two  separate  actions  &>r,tbe  purpose  of  setting 
aside  two  deeds  to  her  restricted  lands  npon  the 
sroiind  that  the;  were  executed  by  her  while 
■be  was  a  minor.  When  the  causes  were  reach- 
ed for  trial  C.  and  her  counsel  cons^ted  to  a 
judgment  and  decree  whereby  the  deeds  were 
canceled  aa  prayed  for  and  money  judgments 
cstered  against  O.  for  the  amount  of  the  con- 
■ideraticai  abe  had  received  for  the  sales,  which 
lodgments  were  to  be  liens  upon  the  land  in- 
'olved,  to  be  foreclosed  in  tbe  event  tbe  plain- 
6B  failed  to  pay  the  same  within  90  days, 
field,  that  said  Judgments  and  decrees  by  con- 


sent were  not.  voM  and  snl^eet  to  collateral  at- 
tack. 

2.  JUDOUENT  «990— EmoT  OF  JUDGICENT  BT 
GORBBNT  STATED. 

A  Juf^rat  by  consent  is  regarded  as  in  the 
nature  of  a  contract  and  binding  obligation  be> 
tween  tbe  parties  thereto,  which  neither.  In 
the  absence  of  fraud  ot  mistake,  has  t}ie  right 
to  set  aside  and  disregard. 

3.  Indians  4s»27(7)  —  Consent  dbcbbe  zir 

OONTBOTBBST  WITH  INDIANS  nPBBLD  AS  FAXB 
AND  EQTnTABLK. 

As  it  is  not  contended  that  the  compromises 
and  settlem«ita  made  by  the  plaintiff  and  her 
attorneys  with  the  defendants  in  the  original 
cases,  after  she  had  reached  her  majority,  were 
unfair,  or  that  the  judgments  and  decrees  en- 
tered by  ctHiaent  were  inequitable,  we  think  the 
trial  court  was  xi^t  in  refusing  to  dlstatb 
them. 

Error  from  District  Court,  Mcintosh  Coun- 
ty;  ^  W.  Higglns,  Judge. 

Suit  by  Pearl  Cobb  against  M.  T.  Killings- 
worth  to  set  aside  certain  judgments  as  cloud 
on  title.  Judgment  tor  defoidant,  and  plain- 
tlfl  brings  error.  AlBrmed. 

Merwine  &  Newhouse  and  Wallace  &  Ste- 
phens, all  of  Okmulgee,  for  plaintiff  In  error. 

J.  B.  Lucas  and  Britton  H.  Tabor,  Iwth  of 
COiecotab,  f6r  defendant  in  error. 

KANE,  J.  This  was  a  suit  in  egnity  com- 
menced  by  tbe  plaintiff  in  error,  plaintiff  be- 
low, against  the  defendant  In  enw,  defend- 
ant below,  for  the  purpose  of  setting  aside 
two  judgments  upon  the  ground  that  they 
donded  the  title  to  certain  real  estate  be- 
longing to  tbe  plaintiff.  Upon  trial  to  the 
court  there  was  jodgmoit  for  the  defendant, 
to  reverse  which  this  proceeding  in  error  was 
commenced.  Hereafter,  for  convenience,  tbe 
parties  wUl  be  caUed  "plaintiff"  and  "defend- 
ant," respectlT^,  as  tbey  appeared  In  tbe 
trial  court 

The  facts  necessary  to  review  tbe  grounds 
for  reversal  relied  upon  may  be  briefly  sum- 
marized as  follows: 

In  1913  the  plaintiff,  then  an  adult  freed- 
man citizen  of  tbe  Creek  Nation,  commenced 
separate  actions  against  Walter  Welmer  and 
M.  A.  Holcomb  and  M.  T.  KlUlngsworth  for 
tbe  purpose  of  setting  aside  two  deeds,  one  of 
which  conveyed  70  acres  of  tbe  120-acre  tract 
Involved  to  Welmer  and  Holcomb,  tbe  other 
conveying  50  acres  thereof  to  Af .  X.  Killing»- 
worth,  the  defendant  herein. 

In  the  petitions  flled  in  these  actions  tbe 
plaintiff  alleged  that  tbe  land  involved  was 
set  apart  to  ber  as  her  share  of  the  lauds  of 
tbe  Creek  Nation,  and  that  tbe  deeds  were 
void  because  she  was  a  minor  at  tbe  time  of 
their  execution.  She  further  alleged  that  aft- 
er tbe  execution  of  said  deeds  each  defendant 
took  possession  of  tbe  part  of  ber  lands  con- 


ift.„,^yor  otbw  cases  see  suae  topic  and  KET  -NUMBER  In  all  K^-Numbered  Dlgeatt  and  IndexM 
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Teyed  to  blm  and  collected  the  rents  and 
profits  therefrom,  vherefore  she  prays  dam- 
ages, etc. 

The  answers  of  defendants  were  substan^ 
tially  the  same,  consisting  of  a  general  deni- 
al and  allegations  to  the  effect  that  the  de- 
fendants bought  the  land  described  In  platn- 
tiCC's  petition,  paying  therefor  a  valuable 
consideration  in  cash,  and  that  at  the  time 
the  sale  was  made  the  plaintiff  represented 
that  she  was  more  than  18  years  of  age  and 
was  married,  and  that  she  had  her  restric- 
tions or  disabilities  removed  by  the  district 
court  of  Mcintosh  county,  all  of  which  the 
defendants  relied  upon  and  believed  as  repre- 
sented and  made  the  purchases  In  good  faith, 
etc. 

When  the  causes  were  duly  reached  for 
trial,  the  plaintiff,  who  had  then  reached  her 
majority,  entered  into  an  agreement  with  the 
respective  defendants,  by  the  terms  of  which 
3udgm«it  was  rendered  in  favor  of  the  plain- 
tiff for  the  cancellation  of  the  deeds,  but  each 
of  the  defendants  was  given  a  money  Judg- 
ment covering  the  purchase  price  whic^  he 
had  paid  for  the  lands,  which  Judgmoit  was 
to  be  a  lieu  upon  said  lands  to  be  foreclosed 
In  the  event  the  plaintiff  failed  to  pay  the 
same  within  90  days  from  the  rendititm  of 
the  Judgment  Upon  the  plaintiff  failing  to 
pay  these  judgments  by  consent,  foreclosure 
proceedings  were  had  in  the  district  court 
whereby  the  entire  tract  of  land  was  duly  and 
regularly  sold  to  M.  Y.  KUUngsworth,  the  de- 
fendant ber^,  he  being  the  highest  Mdder, 
the  a^^egate  purchase  price  b^g  in  the 
neighborhood  of  ^,000,  which  sum,  after  de- 
ducting the  amount  of  the  Judgment,  costs, 
etc.,  was  turued  ever  to  the  plaintiff.  After- 
wards the  sale  was  confirmed  by  the  court, 
and  in  due  time  a  deed  was  duly  Issued  to  the 
defendant  by  the  sheriff.  There  is  no  charge 
of  fraud  or  that  the  compromises  and  settle- 
ments between  the  plaintiff  and  the  d^end- 
ants  in  the  former  actions  were  not  fair.  Just, 
and  equitable. 

The  groands  for  reversal  are  summarized 
by  counsel  for  the  plaintiff  in  their  brief  as 
follows: 

"The  judgments  and  decrees  under  which  the 
sale  of  the  real  estate  were  made  by  the  sheriff 
in  each  of  thefeuits  to  Killingsworth  were  void; 

"(a)  Because  the  judgment  and  decree  la  each 
case  was  made  without  any  issue  or  pleading  to 
support  the  same. 

"(b)  Because,  even  If  there  should  have  been 
jdeadings  filed  in  each  <d  the  actions  cliarging 
that  the  consideration  money  in  each  case  con- 
stituted a  Ueu  on  the  land  for  the  return  of  the 
price  paid  to  the  minor,  still  it  was  without  the 
power  or  the  jurisdiction  of  the  court  to  declare 
a  lien  thereon  and  to  order  the  real  estate  gold 
in  default  of  a  return  of  the  purchase  price 
therefor." 

[1]  We  are  unable  to  agree  with  counsel 
that  these  judgments  were  void  upon  eithei* 
of  the  grounds  stated  above.  There  are  au- 


thorities to  the  ^ecC  that  a  Judgment  that  la 
entirely  without  the  Issues  of  the  case  Is  a 
nallity  and  may  be  vacated  and  set  aside  at 
any  time  on  motion  of  the  party  or  any  per- 
son affected  thereby.  Anglea  v.  McMaster,  17 
OkL  501,  87  Pac.  660.  But  in  our  opinion  the 
money  Judgmsits  and  the  decrees  ^tered 
against  the  plaintiff  by  consent,  in  the  cir- 
cumstances above  disclosed,  do  not  belong  to 
this  class.  The  original  actions,  as  we  have 
seen,  were  for  the  cancellation  of  certain 
deeds,  and  were  equitable  in  their  nature. 

The  general  rule,  not  only  In  equity,  but  by 
statute,  is  that,  before  a  i>arty  to  a  contract 
can  rescind  the  same,  he  must  restore  to  the 
other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract,  or 
must  offer  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise,  unless  the 
latter  is  unable  or  positively  refuses  to  do  so. 
Section  ^6,  Revised  Laws  1910.  This  is  the 
general  rule  applicable  to  all  cases  except 
where  the  instrument  sought  to  be  rescinded 
was  executed  by  a  restricted  Indian  In  r^a- 
tion  to  his  restricted  lands. 

There  is  another  class  of  authorities  to  the 
effect  that,  where  a  void  contract  becomes 
executed,  and  a  party  acquires  a  possessory 
right  thereunder,  the  other  party  thereto  can- 
not retain  the  consideration  for  same,  and  at 
the  same  time  repudiate  and  avoid  the  con- 
tract eo  as  to  recover  such  possession,  and 
courts  of  equity  will  not  cancel  such  contract 
without  requiring  the  person  that  has  re- 
ceived the  ccmsideratlon  to  make  proper  rec- 
ompense to  the  other  party.  White  v. 
Brown,  1  Ind.  T.  98,  38  S.  W.  335 ;  Poplin  v. 
Clausen,  1  Ind.  T.  167,  38  S.  W.  974 ;  Wrought 
Ir<m  Bridge  Co.  v.  Town  of  Utioa  et  al.  (O.  C.) 
17  Fed.  316 ;  Beard  v.  Dansty,  48  Ark.  183, 
2  S.  W.  702;  Potts  v.  OuUum,  68  III.  217; 
Brockway  v.  Thomas,  36  Ark.  518.  And  there 
la  an  unbroken  line  of  authority  to  the  effect 
thal^  where  a  minor  makes  a  contract,  and 
gets  the  benefits  thereof,  he  will  not  be  per- 
mitted, with  8U<^  b^eflts  In  hand,  to  disaf- 
firm said  contract,  without  making  a  proper 
tender  or  offer  to  refund  when  so  within  bis 
power.  Stuli  v.  Harris,  51  Ark.  294,  U  S.  W. 
104,  2  I/.  B.  A  741 ;  American  Freehold  Land 
Mortgage  Co.  v.  Dykes,  111  Ala.  178, 18  South. 
292,  56  Am.  St.  Eep.  38 ;  Craig  v.  Van  Beb- 
ber,  100  Mo.  584,  13  S.  W.  906,  18  Am.  St. 
Kep.  569 ;  Englebert  v.  Troxell,  40  N^.  1^. 
58  N.  W.  862, 20  L.  B.  A- 177.  42  Am.  St.  Rep. 
665. 

[2]  It  is  true  that  an  Indian  allottee,  when 
seeking  to  cancel' a  deed  that  is  void  because 
made  contrary  to  an  act  of  Congress  Impos- 
ing restrictions  upon  his  land,  Is  not  requir- 
ed to  restore  the  consideration  he  has  re- 
ceived for  such  deed  where  It  la  shown  that 
he  has  squandered  the  same  and  has  none  of 
It  in  his  possession  at  the  time  of  his  suit,  but 
this  relief  is  not  denied,  because  It  is  not  wltli- 
in  the  issues  Joined  by  the  pleadings.  It  sim- 
ply means  that,  on  accoun^  of  the  special 
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statatea  applicable  to  that  dass  of  persons 
and  lands,  the  court  Is  wlthont  power  to  en- 
ter a  Jadgment  of  that  sort,  even  though  the 
rules  of  equity  ordinarily  require  such  relief. 
So  we  think  the  money  Judgments  and  the  de- 
crees rendered  were  fully  within  the  Issues 
Joined  by  the  pleadings,  and  that  the  only 
question  for  consideration  is  whether  the 
court  had  the  power  to  enter  the  Judgments 
and  decree  by  the  c(mBent  of  the  plalntlfr, 
who,  as  we  have  seen,  had  at  that  time  reach- 
ed her  majority.  In  their  reply  brief  counsel 
for  plaintiff  concede  that  no  question  Is  made 
as  to  the  age  of  the  allottee  at  the  time  the 
decrees  were  rendered  In  the  original  cases, 
nor  is  any  qnestltm  made  that  her  land  was 
Bot  restricted,  nor  any  question  made  as  to 
her  competency  to  make  an  agreemmt  where- 
by the  comprmnlse  decree  might  have  been 
made  and  entered  as  to  her  real  estate.  In 
these  drcnmstances  we  think  It  was  entirely 
competent  for  the  plaintiff  to  consent  to  the 
decree  altered  against  her.  It  Is  true  that 
without  her  consent  this  part  of  the  judgment 
wonld  probably  have  be^  void  and  subject 
to  collateral  attads.  But  a  judgmmt  by  con- 
sent is  regarded  in  the  nature  of  a  contract, 
and,  as  at  the  time  the  consent  was  given  the 
plaintiff  bad  reached  her  majority,  she  was 
therefore  capable  of  making  any  sort  of  a  con- 
tract she  saw  fit  in  rdation  to  her  unrestrict- 
ed lands.  Lewis  t.  Allen  et  al„  42  Okl.  S84, 
142  Pac.  884;  Wel<di  BlUs  et  aL,  168  Pac. 
321. 

In  23  Oyc.  729,  It  Is  said: 

"A  judgment  by  omseiit  of  the  parties  is  more 
Uian  a  mere  contract  In  pals;  bavini;  tbe  sanc- 
tion of  the  court,  and  eotereil  as  its  determina- 
tion of  the  controvers;,  it  bas  all  the  force  and 
effect  of  any  other  judgment,  being  conclusive 
as  an  estoppel  upon  the  parties  and  their 
privies,  and  not  invalidated  by  subeeqaent  fail- 
ure to  perform  a  condition  on  which  the  con- 
sent was  based,  although  it  may  be  inquired  into 
for  fraud  practiced  upon  one  the  parties,  or 
as  against  other  creditors  of  de&ndant," 

Tbe  rale  la  stated  In  Freanan  oa  Judg- 
fflents.  S  330  (3d  Ed.)  p.  373,  as  follows: 

"A  judgment  by  consent  is  regarded  as  in  the 
nature  of  a  contract  and  binding  obligation  be- 
tween the  parties  thereto,  which  neither,  in  the 
absence  of  fraud  or  mistake,  has  the  right  to 
set  aside  and  disregard,  and  which  as  aaaiost 
each  is  a  waiver  of  errors  and  irr^ularities,  and 
whm  audi  consent  judgment  embraces  matters 
or  extenda  to  relief  not  involved  within  nor  re- 
sponsive to  the  issues  in  the  case,  it  with  re- 
spect to  soch  matters  and  relief,  no  doubt  par- 
takes more  of  the  character  of  a  voluntary 
agreement  between  the  parties  titan  of  a  judg- 
ment of  the  court  determiniag  a  controversy 
between  real  litigants." 

In  U.  S.  Const.  Co.  v.  Armour  Packing  Co., 
35  Okl.  177, 128  Poc  731,  the  rnle  is  stated  as 
follows: 


"  'In  the  BbBoice  of  frand  In  Its  procni;ement, 
and  between  parties  sal  juris,  who  are  compe* 
tnt  to  make  the  ctmsent,  nor  standing  in  con- 
fidential relations  to  each  other,  a  judgment  or 
decree  of  a  court  having  jurMlction  of  the 
■nbject-matter,  rendued  by  consMit  of  parties, 
though  without  any  ascertainment  by  the  court 
of  the  truth  of  the  facta  averred,  is,  according 
to  the  great  weight  of  American  authority,  as 
binding  and  conclusive  between  the  parties  and 
their  privies  as  if  the  suit  bad  been  an  adversary 
one,  and  the  conclusions  embodied  in  the  decree 
had  been  rendered  upon  controverted  Issues  of 
fact  and  a  due  CMisideratlon  thereof  by  the 
court'  Bee,  also,  to  the  same  effect.  2  Black  on 
Judgments,  {  705;  Freeman  on  Judgments,  { 
330 ;  Walsh  v.  Walafa,  116  Mass.  3S5.  17  Am. 
Bep.  162;  Nashville  &  C.  B.  Co.  v.  U.  S.,  118 
U.  S.  261,  S  Sup.  Ot  460,  28  h.  Bd.  971;  28 
Cyc.  733." 

[2]  As  It  Is  not  c<»itended  that  the  ona- 
promiaes  and  settlements  made  by  the  plain- 
tiff and  her  attorneys  with  the  dtfoidants  in 
the  original  caseS)  after  she  had  reached  her 
majority,  vrere  nnitalr,  or  Out  the  Judgmoitg 
and  decrees  entered  by  conaoit  were  Ineqnita- 
ble,  we  ttilttk  ttie  trial  court  was  right  in  re- 
fmdng  to  disturb  tbem. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  affirmed. 

BAINBT,  T.  O.  J^  and  JOHNSON.  PITCH- 
FOBD,  McNBILL,  and  BAILDY,  JJ.,  ooiwur. 


FIBST  NAT.  BANK  BLDO.  00.  et  aL  T. 
BIDDm    (No.  9580.) 

(Snpreme  Court  of  Oklahoma.  Feb.  3,  1920J 

(BvUaInu  by  the  Court.) 

1,  Appkal  and  BaaoB  9=»1233— Osuon  iir 

BONDS  QIVEN  UPON  SUCCESSIVE  APPEALS 
HAT  PBOOBBD  UPON  EITHEB  THB  naST  OB  SEC- 
OND OR  BOTK  xmra,  hzb  JuoauHT  is  aaixB- 

FISD.  . 

Bonds  given  upon  snccessive  appeals  are 
cumulative  la  effect,  and  the  giving  of  the  sec- 
ond does  not  discharge  the  first  The  obliges 
may  proceed  upon  either  or  both  until  he  has 
<Atained  satis&ctitni  of  his  judgment.  They 
am  separate  contracts  given  to  secure  the  ful- 
fillment of  the  same  obligation. 

2,  Action  «b»SO(S>  —  Peittion  in  AOzioif 
aqazhst  pburoipal  and  subetieb  os  a  su- 
feb8bdeas  bond  on  appeal  to  statb  su- 
pbbhe  coubt  and  aoainsi  dzfrabbkt  subb- 
xns  or  supbbsbitus  oh  appkai.  to  united 
States  Supbbicb  Coubt  did  not  iupbopbb- 
lt  join  two  oauses  ov  action. 

In  an  ejectment  case  where  the  plaintiff  ob- 
tained judgment  against  defendants  in  the  dis- 
trict court  for  possession  of  certain  premises, 
and  defendants  executed  a  supersedeas  bond  and 
appealed  to  this  court,  and  said  cause  is  affirmed 
in  this  court,  and  an  appeal  is  taken  to  the  Su- 
preme Court  of  the  United  States,  and  another 
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snperMdeas  bond  It  czecnted  with  mbBtantlallr ' 
the  some  conditlont  u  th«  fint  bond  with  differ* 
ent  saretiea,  and  lald  eanae  ia  afflmed  hf  the 
Supreme  Ooort  ot  the  United  Btfttcs,  and  the 
plaintiff  commences  an  action  against  th«  prin- 
cipal and  the  sureties  on  both  bonda  for  damagea 
and  rent  oC  the  premiaea  durinc  said  appeal, 
hetd,  that  two  canaeB  of  aetton  am  not  Improp- 
erly joined. 

8.  PxxADnvo  ^>198— Jozin  DsinnuEB  b>- 
OAUBB  or  oiPBoraB  joxiriwE  or  nvmAL 

CAUSES  IS  BAD  IF  FKTITIOV  U  OOOD  AS  TO 

ANT  ONK  or  DERNDATfTS. 
When  a  Joint  demnrrer  to  a  petition  fa  filed 
b7  several  defendants  for  the  reason  that  several 
causes  of  action  are  improperly  joined,  the  de- 
murra  is  not  well  taken  if  the  petition  ia  good 
as  to  any  one  of  tbo  defendants. 

4.  Appeal  Afro  zuob  ♦=»1234<e>— SupraflE  - 

DBAS  BOHD  IN  BJBOTIIKHT  IBOLnDBS  BBABON- 
ABU  BBiniAL  TALUB  OF  PBEMISBS  BBKDINa 
APPEAL. 

A  anpersedeaa  bond  in  an  ejectment  eaaa, 
which  provides  tiie  defendants  will  pay  all  dam- 
ages, includes  the  reasonable  rental  value  of  the 
premises,  pending  appeal 

0.  EjEOTHEirr  ^s>141— Deferdabtb  bdfsxb- 

nfQ  JUDOICBRT  ABB  BOT  KNTITUBD  TO  XIC- 
PBOTEUBNTS  AFTKB  SITIT  was  BBOVaHT. 

In  an  ejectment  snlt  where  a  plaintiff  ob- 
tained Judgment  In  the  district  court  for  the 
poBso— ion  of  certain  premises  and  the  defiend- 
ants  appealed  therefrom  and  the  Judgment  la 
aflBrmed  upon  appeal,  the  defendants  are  not 
entitled  to  compensation  for  improvements  made 
on  said  premises  «.fter  the  suit  was  brought 
against  them  for  the  land. 

6.  pABTIXe  •=»7  (2) — PLAINTIIT  in  EJBOmBNT 
ATIEB  AinBHAHCB  OT  A  FAVORABLE  JUDO- 
HKHT  IB  THB  TBDBTBB  IN  FATOB  OF  HIS  GBAIV- 
TBE  AFTER  IBB  JUDOUENT  AND  ICAT  SUB  ON 
TEE  APPEAL  UNDERTAKIHO. 

On  the  affirmance  of  a  Judgment  on  appeal 
in  ejectment,  the  plaintifF  may  maintain  an  ac- 
tion in  his  own  name  on  the  nndertaklng  on  ap- 
peal, to  recover  the  value  for  the  nse  and  oc- 
cupation of  the  premises  sued  for,  from  the 
time  of  appeal  to  the  delivery  (rf  poBsession  to 
him,  though  he  had  conveyed  tl>e  premises  to  a 
third  person  after  rendition  of  the  jndgmrat  ap- 
pealed from.  The  plaintiff,  as  between  hinueU 
and  the  grantee,  Is  the  trustee  of  an  express 
trust,  and  anthoriaed,  as  sneh,  to  soa  on  the 
undertalting. 

7.  Appbai.  and  bbbob  4=»1234(6HAiiount  or 

BECOVBBT  BT  FLAXNTUT  OB  SUPBBSBDBAS 
BOND  GIVEN  BT  DEFEHDABTB  APFBAUNQ  IN 
AN  BJBCTICEHT  ACTION  STATED. 

In  an  action  for  ejectment  where  a  plain- 
tiff has  recovered  Judgment  against  the  defend- 
ants for  possession  of  said  premises  and  the  de- 
fendants appeal  from  said  judgment  and  said 
judgment  upon  final  hearing  ia  affirmed,  held, 
in  an  action  against  the  defendants  end  his 
bondsmen,  the  amount  oC  recovery  ia  the  fair, 
just,  and  reasonable  rental  value  for  the  use 
and  occupancy  of  said  property  during  the  tixne 
so  unlawfully  held  by  the  defendants. 


Appeal  from  District  Ooarl^  Gradj  Oonnt;; 
Will  Linn,  Judge. 

Action  by  F.  E.  Riddle  against  the  First 
National  Bank  Building  Company  and  others. 
Judgment  fOr  plaintiff,  and  defendants  ap- 
peal Affirmed. 

B<nid,  MeltoB  &  Mettoo,  of  Ohit^fcasha*  Dor 
plaintiffs  in  error. 

Frask  M.  Bailey*  of  OUahonu  City,  and 
Harry  Hammerly,  of  Chickasba,  for  defend- 
ant In  wror. 

lIcNEIU^  J.  This  actifm  vas  comnenced 
April  22, 1916.  Dy  F.  B.  Biddle  in  tbe  district 
court  vt  Grady  county,  against  ttte  First 
National  Bank  Building  Company  and  others, 
to  recover  damages  tor  the  wrongful  and  un- 
lawful possession  of  certain  real  eatatoh.  The 
petitloD  allied  the  plaintiff  was  tbe  owner 
of  lot  8,  block  46,  in  tbe  town  ot  Gbl^sha, 
and  tbe  First  Natltmal  Bank  Building  C(hd- 
pany,  B.  B.  Jtrtinson,  and  H.  B.  Jotans<m  were 
unlawfully  and  wrongfully  in  poosesslm  ot 
said  property  since  June  1,  1900.  The  peti- 
tion fortber  alleged  tbat  tbe  said  F.  E.  Bid- 
die  on  tbe  Utb  day  of  June,  1909,  In  tbe  dis- 
trict court  of  Garter  county,  recovered  a  Judg- 
ment against  tbe  said  First  National  Bank 
Building  Company,  H.  B.  Jcflmson,  and  R  B. 
Jtdmson  in  an  ejectmaat  ault^  for  poeaeaalon 
of  said  protdsea,  and  tbe  First  Nattoual 
Bank  Building  Company,  U.  B.  Jotansrai, 
and  R  B.  Jtduison  perfected  an  appeal  from 
said  Judgment  to  this  court,  and  in  order 
to  retain  possession  of  said  premises  exe- 
cuted a  supersedeas  bond  in  tbe  sum  of  ^000 
with  B^  F.  Johnsnr  and  T.  T.  Johnson  as 
sureties;  that  thereafter,  on  April  17,  1914, 
this  oourt  afflnned  tbe  Judgment  of  tbe  dis- 
trict court  ct  Carter  county,  and  the  said 
First  Naticual  Bank  Building  Company,  H.  B. 
Johnson,  and  R  B.  Johnson  appealed  fran  tiie 
Judgment  of  this  court  to  the  Suineme  Court 
of  the  United  States,  and,  tor  tbe  purpose  of 
enabling  then  to  continue  in  possession  of 
said  premises,  ocecuted  a  supersedeas  bond 
in  this  court  in  the  sum  of  910,000  with  T.  T. 
Johnson  and  C  B.  Campbell  as  suretleB;  tbat 
said  Judgment  was  thereaftw  <m  Mardi  20, 
1916^  affirmed  by  the  Supreme  Court  of  the 
United  States.  Plaintiff  aUeges  fliat  tbe  rea- 
sonable rental  value  of  said  premises  while 
the  same  was  occupied  by  tbe  defendants 
First  Nati(Hial  Bank  Building  Company,  B. 
B.  Johnson,  and  H.  B.  Johnson,  from  tbe  1st 
day  of  June,  1009,  to  tbe  time  of  filing  this 
acticm,  was  reasonably  worth  the  sum  of  $150 
per  month,  and  that  certein  waste  was  cooa- 
mltted  on  said  premises  by  defmdants,  and 
aaks  for  a  total  damage  of  $15,421.  Hie  prin- 
cipal defendants  iUed  a  joint  demnrrer,  and 
the  d^oidauts  Ben  V.  JcAmson,  T.  T.  Jtdinsou, 
and  O.  B.  Campbdl  filed  a  Joint  demurrer. 
Both  demurrers  were  based  on  ttie  same 
grounds,  to  wit:  The  petltlm  failed  to  state  a 
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cause  ot  action ;  second,  several  causes  of  ac- 
tion were  Improperly  Joined.  These  demurrers 
were  overruled,  and  tbe  defendants  filed  their 
answer  setting  up  numerous  defenses  and 
cocmterclaims. 

The  cause  was  tried  to  a  Jury,  and  the  Jury 
returned  a  verdict  in  favor  of  the  plaint!^ 
and  against  the  defendants  First  National 
Bank  Building  Company,  H.  B.  Johnson,  and 
E.  B.  Johnson  as  principals  In  the  sum  of 
^343J.8,  and  against  B.  P.  Johnson  and  T. 
T.  Johnson  as  sureties  on  the  snpersedeas 
bond  executed  by  them  In  the  sum  of  $5,000, 
and  against  T.  T.  Johnson  and  C.  B.  Campbell 
as  sureties  on  the  supersedeas  bond  executed 
by  them  In  the  sum  of  $2,360.  From  said 
Jadgment  the  defendants  have  aU  appealed 
to  this  court,  and  for  reversal  of  said  Judg- 
ment have  assigned  numerous  assignments  of 
error,  and  in  briefing  the  same  have  referred 
to  the  assignments  as  elgbt  ■wrate  and  dis- 
tinct propositions. 

The  first  pn^KHitlixi  briefed  Is  that  the 
conrt  erred  in  overruling  tbe  demurrers  to 
plalntltt'8  petition  for  the  reason  that  several 
causes  of  action  are  improperly  joined. 

For  convenl^ce  the  parties  will  be  referred 
to  in  the  same  position  they  occupied  in  the 
court  bdow,  to  wit,  F.  El  Riddle  as  plaintiff, 
and  the  rest  ot  the  parties  as  defendants. 

[1,  t]  It  is  the  contention  of  tbe  defendants 
that  several  causes  of  action  are  impn^rly 
leaned,  in  violation  of  section  4788,  Revised 
Laws  1910,  whldi  Is  as  foUowlb: 

"The  plaintUr  may  unite  several  causes  of 
action  in  ttie  same  petitdon  whether  tbpy  be  such 
as  have  heretofore  been  denominated  legal  or 
eqnitaUe  or  both  where  they  all  arise  out  of  one 
of  the  Mlowlng  dasws: 

"First,  ^e  same  tnuisactl(»i  or  transactions 
eoonected  with  the  same  subject  of  action. 
•  •  * 

"But  the  causes  of  action  so  united  must  all 
belong  to  one  of  these  classes  and  must  affect 
all  the  parties  to  the  action  except  In  actions 
to  enforce  mortgages  or  other  liens." 

Tbe  defendants  rely  upon  the  case  of  Bryan 
et  aL  V.  SolllTan,  55  OIcI.  100,  154  Pac.  1107 ; 
bat  the  facts  In  that  case  are  not  similar  to 
the  facts  in  the  case  at  bar,  as  the  causes  ot 
action  in  that  case  involved  was  an  action 
on  an  Injunction  bctnd  and  an  action  on  an 
appeal  bond  with  dliferent  sureties,  and  we 
think  the  case  is  easily  distinguishable.  The 
cause  of  action  tn  tills  case  against  the  prin- 
cipal defendants  is  based  upon  the  unlawful 
detention  and  possession  of  the  property  of 
the  plaintiffs  from  the  1st  day  of  June,  1900, 
nntil  the  1st  day  <tf  March,  1916. 

The  appeal  bond  executed  by  Ben.  V.  John- 
soa  and  T.  T.  Johnscm  contained  the  fbllow- 
Ing  provision: 

''Principals  will  not  during  their  possession 
of  said  property  commit  or  suffer  to  be  com- 
mitted any  waste  thereon ;  and  if  the  said  judg- 
moit  be  affirmed,  tbey  will  pay  the  value  of  the 


use  and  occupation  of  said  property  from  the 
date  hereof  until  the  delivery  of  possession,  pur- 
suant to  the  jodiment,  and  all  costs." 

It  wiU  be  noticed  that  the  Uablllty  oC  tbe 
sureties  on  said  bwd  was  from  tbe  date  ot 
the  b<md  until  the  delivery  of  tbe  posBesBlaii 
of  said  property,  paranant  to  tl»  Judgmoit 
and  all  costs.  The  amount  of  liability,  how- 
ever, was  limited  to  $5,000. 

Tbe  second  bond  executed  by  T.  T.  J<^- 
soa  and  C.  B.  Campbell  contained  the  follow^ 
Ing  provldoD:  » 

"The  condition  of  the  foregoing  obligation  is 
such  that,  whereas,  said  obligee  did  oa  Apill  17, 
1914,  in  tbe  above  entitled  cause,  procure  a 
judgment  against  the  principal  obligors,  affirm- 
ing the  previous  decision  of  the  district  court  of 
Carter  county,  Oklahoma,  ejecting  the  principal 
obligors  from  the  real  estate  involved  in  said 
proceedings  and  denying  the  principal  obligors 
the  relief  sought  by  them  in  their  cross-pctirion 
and  whereas,  the  said  principal  obligors  have 
secured  a  writ  (rf  error  to  tbe  Supreme  Court  of 
the  United  States  to  review  the  proceedings  in 
said  cause,  now,  thertfm.  If  the  said  principal 
obligors  shall  proseente  their  writ  of  error  to 
effect,  and  pay  all  damages  and  costs  if  tliey  fail 
to  make  their  plea  good,  then  this  obligatiott 
shall  be  void,  otherwise  to  remain  in  fnll  force 
and  effecL'* 

There  Is  no  attempt  in  the  eeccaid  IxHid  to 
limit  ttie  liability  to  simply  the  costs  or  dam- 
ages on  appeal  to  the  Supreme  Court  of  the 
United  States,  but  the  bond  reviews  all  the 
different  steps  and  proceedings,  in  the  difter- 
ent  courts,  and  then  provides: 

"To  pay  all  damages  and  costs  U  titej  faUad 
to  make  their  appeal  good." 

These  bonds  were  both  conditioned  for  tbe 
payment  of  all  damages  and  costs  the  plain- 
tiff might  suffer  by  reason  of  his  judgment 
In  the  district  court  of  Carter  county  being 
suiwrseded.  Tbe  bonds  were  both  liable  for 
the  same  obligation,  as  was  said  by  the  Su- 
preme Court  of  Illinois  In  the  case  of  Becftw 
V.  Pe<^le,  164  111.  267,  46  N.  B.  600: 

"A  surety  apon  a  supersedeas  bond  filed  on 
appealing  a  quo  warranto  proceeding  to  the  Ap- 
pellate Court  is  not  released  from  liability  on 
such  bond  by  the  execution  and  approval  of  a 
bmid,  with  a  new  sorety,  for  a  further  appeal 
of  the  cause  to  the  Supreme  Court,  the  bonds 
being  in  auch  case  cumulative  securities." 

In  the  case  of  ITldelity  iD«poslt  Co.  of  Mary- 
land V.  Cooney,  127  111.  App.  623,  It  Is  stated 
aa  f<dlows: 

"Bonds  given  upon  sncoessive  appeals  are 
cumulative  in  effect  and  the  civing  ot  tba  see* 
ond  does  not  discharge  the  first  ISie  obligee 
may  proceed  upon  either  or  both  until  he  has 
obtained  satisfaction  of  bis  Judgment.  They 
are  separate  contracts  given  to  secure  the  pay- 
ment of  the  same  debt,  and  until  that  debt  Is 
liquidated  the  obligors  in  either  are  not  advan- 
taged by  the  fact  that  the  creditor  has  broo^t 
au  action  upon  the  other." 
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To  tlie  same  effect  la  the  case  of  Chester  t. 
Brodick,  181  N.  T.  M9,  80  N.  E.  607.  By 
spplTtng  Uie  rule  aliOTe  annoanced,  tbe  sure- 
ties on  the  bonds  were  eadi  liable  for  all  dam- 
ages and  owts  surtalned  by  plaintiff. 

The  rule  applicable  to  Joining  cansea  of  ac- 
tum of  this  kind  and  character  Is  announced 
In  1  Corpus  Juris,  1102,  as  fcdlows: 

"Under  tome  dzcomstances,  however,  cansea 
of  action  upon  different  bonds  with  diffwent 
imreties  may  be  Joined,  ai  where  the  different 
boDds  relate  to  the  same  matter  and  are  similar- 

ly  conditioned,  mi  tbe  defanlt  complained  of 
constitutes  a  breach  of  each  bond  so  aa  to  render 
all  of  tbe  sureties  apon  tbe  different  bonds  liable 
therefor,  as  in  the  case  of  bonds  given  as  addi- 
tional security  in  regard  to  the  same  matter  as 
an  original  bond  which  still  remains  in  effect. 
A  cause  of  action  against  the  principal  for  a 
brsach  of  the  Ixmd  may  be  Joined  with  the  cause 
of  action  against  the  sureties  thereon  for  the 
same  breach." 

mie  Supreme  Ooort  of  Kanaaa,  from  where 
our  statute  was  taken,  In  paaalng  on  a  caae 
almost  Identical,  In  tbe  caae  ot  OUbert  t. 
Board  of  Education  at  the  City  of  Newton, 
4S  Kan.  81,  25  Fac.  228,  23  Am.  Bt  B«p.  700, 
stated  as  follows: 

"Where  a  treasurer  of  the  board  of  education 
of  a  of  tbe  second  class  gives  an  ordinaiy 
oflklal  bond  nptm  taking  the  possearion  of  hto 
office,  and  afterward  upon  the  order  of  the 
board  of  educatimi  gives  aa  additional  bond  with 
snbstantiallr  the  same  ocmdition  as  the  firat 
bond,  but  with  different  sureties,  and  whm  his 
term  of  office  expires  be  fails  to  deliver  to  his 
successor  in  office  the  balance  of  the  school  fund 
due  to  the  school  corporation,  and  the  boiird  of 
education  commences  an  action  therefor  against 
him  and  his  sureties  on  both  bonds,  held,  that 
two  causes  of  action  axe  not  Improperly  Joined." 

Ohio,  which  baa  a  statute  almost  Identical 
with  ours,  in  the  case  of  Stebem  v.  Meyer,  11 
Ohio  Dec.  (Reprint)  344,  stated  as  followa: 

"It  is  not  a  misjoinder  to  sne'tbe  sureties  on  a 
guardian's  original  bond  and  those  on  hia  addi- 
tional bond  in  a  single  aetton." 

The  Supreme  Court  of  Nebraska  announced 
the  same  rule  In  case  of  Holeran  v.  Adams 
Co.  School  District,  10  Neb.  406,  6  N.  W. 
472.  To  tbe  same  effect  is  the  case  of  Stark 
County  T.  Mlstiiel.  33  N.  D.  432,  156  N.  W.  931, 
and  Singer  Mfg.  Co.  r.  Ponder,  82  Tex.  653, 
18  S.  W.  152.  These  cases  appear  to  be 
squarely  in  point  and  to  support  the  Judg- 
ment of  the  court  upon  this  question. 

We  think  there  Is  still  anotlier  reason  why 
the  ruling  on  the  demurrer  should  be  sustain- 
ed. The  rule  announced  In  1  R.  C.  L.  308,  is: 

"Only  persons  improperly  Joined  can  object 
to  the  misjoinder." 

In  so  far  as  the  Joint  demurrer  of  the 
prlDcipal  defendants  was  concerned,  there 
was  no  misjoinder  of  causes  of  action  as  to 
them.  As  to  the  Joint  demurrer  filed  by  Ben 
F.  Johnson,  T.  T.  Johnson,  and  O.  B.  Cami>- 


REPORTER  <Ofcl. 

bdl,  it  must  be  lemembered  that  T.  T.  J<din- 
Bon  execnted  both  bonds.  B.  V.  Jdbi^aaa  exe* 
cnted  only  tbe  first  boid,  and  C.  B.  Campbell 
tbe  second  bond,  and  aa  to  T.  T.  Johnson 
there  was  no  nilaJ<rtndn  of  causes  of  actl<m, 
for  he  waa  liable  on  botb  causes  of  actlra. 

[S]  Thia  court.  In  tike  caae  ta  Stiles  t. 
City  of  Guthrie,  8  OkL  26»  41  Pac.  383,  hiOd 
in  substance: 

That  when  a  Jt^t  demorrer  to  the  petition  la 
filed  by  seven!  defendants  for  want  of  facta, 
the  demurrer  ia  not  well  talmn  if  the  petition  la 
good  as  to  any  oat. 

This  case  was  followed  by  this  court  in  the 
case  of  Rogers  Hilling  Co.  v.  Goff,  Gamble 
ft  Wright  Co.i  46  OkL  330.  148  Fac;  1020, 
where  the  court  stated  as  follows: 

"A  Ji^nt  genaral  demnrcar  should  ba  ovarraled 
If  the  petition  states  a  cause  of  action  against 
any  of  the  parties  Jdnad  In  tb»  demarrw.** 

Such  waa  tbe  h<ddlng  of  the  Supreme  Court 
of  California  In  ^  caae  ot  Rogera  t.  Schul- 
enburg,  111  GaL  281,  48  Fttc.  860.  While  the 
demurrer  to  tbla  caae  vns  directed,  to  the 
question  that  tbe  cansea  of  acttona  were  Im- 
properly Joined,  but  tbe  same  rule  and  same 
reaaoQ  ^pUei  tf  It  was  founded  upon  tbe 
question,  did  the  petition'  atats  a  eanae  ot 
ftctlim}  It  waa  not  error  to  orermle  tlie  de- 
murrer In  ao  far  as  T.  T.  Jcbaaaa  waa  oon- 
cemed  for  the  reason  that  he  was  liable  upon 
both  btmda,  and  no  error  can  be  predicated 
upon  this  questkm. 

L4]  The  second  ]^<«)ositl(ni  presrated  la 
that  the  dnnurrer  of  the  sureties  &  B.  Camp- 
b^  and  T.  T.  J<AnBon  oa  the  appeal  bond 
filed  In  thia  court  perfecting  the  appeal  to 
the  Snprame  Court  of  .the  United  States 
should  have  been  sustained  on  the  theory 
that  tbe  snretlea  were  not  liable  im  aald  bond 
for  the  rrats  anh  revenuea  ot  tbn  propmrty 
pending  the  appeal  to  the  Supreme  Court  of 
the  United  Stat».  Thia  cmitentlon  la  baaed 
upon  the  theory  that  the  word  "damages"  la 
not  broad  enough  to  Include  rente.  Defend- 
ants in  error  r^  upon  the  caae  ot  Hotd  GOb 
V.  Kountxe,  107  U.  S.  878,  2  Sup.  Ct  911,  27 
U  Ed.  6081,  but  that  caae  was  distinguished 
by  the  Supreme  Court  of  the  United  States  In 
the  case  of  Woodworth  t.  Northwestern  Mu- 
tual Ufe  Ina.  Co.,  186  U.  S.  SS6,  22  8>upu  Ct 
676,  46  Lb  Ed.  945^  wherein  the  court  held: 

**Ihe  obligee  In  a  b«id  which  supersedes  sn 
order  of  a  Oreult  Court  of  the  United  States 
con&rminK  a  sale  on  forecbsnre  of  real  luuperty 
in  Nebraslca  and  directing  the  immediate  execu- 
tion of  a  deed  and  delivery  and  possessimi  there- 
of to  the  purchaser  is  entitled,  on  affirmance  ot 
the  order  and  execution  of  the  deed,  to  recover 
on  such  tiond  the  rents  and  profits  which  ac- 
crued and  were  collected  by  the  Judgment  debtor 
after  the  confirmation  of  the  aale." 

In  the  case  of  St  Louis  Smelting  ft  Refin- 
ing Co.  V.  Wyman  (0.  a)  22  Fed.  184.  Jus- 
tice Brewer  stated: 
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"Wb«n  tlM  judsment  is  entered  In  the  Cirenlt 
Conrt,  the  right  of  the  plaintiff  to  the  poese*- 
■imi  of  the  property  is  establiahod.  He  ia  en- 
titled to  the  immediate  possession,  and  to  the 
renta  and  profits  that  thereafter  shall  arise 
therefrom.  If  by  proceedings  in  error  and  a 
BQpersedeas  bond  he  is  deprived  of  that  posses- 
sion, and  so,  pending  the  proceedings  in  error, 
loses  those  rents  and  profits,  certainly  he  la 
damaged  to  that  extent ;  and,  if  (he  sapersedeas 
bond  ia  to  answer  all  damages,  it  should  an- 
swer for  tihose  raits  and  profits.  I  do  not  see 
any  lofical  escape  from  that  reasoning." 

See,  also,  Tarpey  t.  Sharp.  12  Utah,  383,  43 
Pac  104. 

We  do  not  think  this  cwtentlm  Is  support- 
ed by  the  law  applicable  to  the  case  at  bar. 

The  third  proposition  la,  the  court  sostain- 
ed  a  demurrer  to  the  fourth  paragraph  of  the 
answer  of  the  defendants.^  The  defendants 
answered  in  this  paragraph  that  at  the  time 
Judgment  was  rendered  on  June  11,  1909,  in 
the  district  court  of  Carter  county,  the  trial 
count  entered  a  Judgment  wherein  the  court 
found  the  value  of  the  Improv^ents  placed 
upon  said  land  by  the  defendants  prior  to  June 
1,  1909,  and  found  the  amount  of  rent  Que 
from  said  defendants  to  the  plaintiff  for  the 
unlawful  use  of  said  premises  prior  to  June 
1,  1900,  and  entered  a  judgment  offsetting  the 
value  of  the  improvemeuts  against  the 
amount  of  rents  accruing  prior  to  that  date. 
Defendants  now  contend  that  the  court  had 
no  Jurisdiction  to  render  such  a  judgment, 
and  after  final  judgment,  and  after  the  man- 
date was  returned  to  the  district  court,  the 
defendants  in  the  original  case  In  Garter 
county  Sled  a  petition  d^uandlng  an  account- 
ing for  the  value  of  the  improvements  placed 
on  the  property  by  defendants  and  to  aacer- 
taiu  the  amount  of  rents  due  plaintiff  prior  to 
June  1, 1909,  and  requesting  that  the  petition 
be  set  down  for  hearing.  The  plaintiff  de- 
murred to  this  portion  of  the  answer  and  the 
same  was  sustained,  and  during  the  trial  of 
the  case  the  parties  entered  into  an  admission 
whldi  disclosed  that  in  May,  1013,  defendants 
had  filed  a  petition  as  set  forth  In  their  an- 
swer and  the  plaintiff  had  filed  a  motion  to 
strike  said  petition  from  the  flles<and  that  the 
same  was  still  pending  and  undisposed  of. 

We  think  there  is  no  merit  in  this  conten- 
tion. This  cause  of  action  is  for  damages 
for  unlawful  detention  of  the  premises  fr<Hn 
June  1,  1909,  to  Mar<di  1,  1916.  Admitting 
that  the  defieudants  in  the  original  action 
might  relitlgate  the  question  of  the  value  of 
the  improvements  placed  upon  the  premises 
prior  to  June  1, 1909,  and  the  amount  of  rents 
the  plalatlff  was  entitled  to  prior  to  said  dute, 
still  it  would  be  no  defense  to  this  action, 
for  the  reason  the  court  did  not  try  that  is- 
sue, and  It  would  be  no  defense  to  the  Issues 
in  this  case.  The  defendants  can  make  no 
claim  in  this  action  for  possession,  or  lien 
upon  the  Improvements  as  provided  for  under 
the  occapylng  daimant  ac^  for  the  veosrai 


they  have  \<atg  Bince  attrvmdered  posseasloii 
of  the  premises.  Defendants  rely  upoa  the 
cases  of  Scott  v.  Potts.  60  OU.  228,  UO  Pac. 
032,  Provens  v.  Ryan,  67  CHd.  ITS,  1S6  Pac 
351,  and  other  dedatons  ai  this  court  wberdn 
the  occuE^ring  claimant  act  wag  Involved. 
While  these  cases  might  apiOy  to  the  proceed- 
ings stlU  pending  in  the  district  court  of  Gar- 
ter county  and  might  be  presented  to  the 
court  for  its  consldentlon  to  determine 
Aether  the  court  should  again  litigate  the 
question  of  ImprovwnentB  and  rents  prior  to 
June  1,  1900,  they  have  no  application  to 
the  cam  at  bar. 

[I]  Hie  fourth  propositlcm  is  that  Uie  court 
orred  In  sustaining  a  demurrer  to  Ihe  sev- 
enth and  eighth  paragnph  of  defendant  an^ 
swer,  wherein  the  defendants  set  up  a  coun- 
terdalm  for  roMlrs  and  huprovemotts  on  the 
property  In  controversy,  since  Jnne^  1000. 
The  court  sustained  the  dwnurrer  to  this  por- 
tion tit  the  answer,  and  on  Uie  trial  of  the 
case  the  defendants  <^red  evidmce  to  prove 
these  fitcts  which  evidence  was  rejected  by 
the  court  The  rule  appears  to  be  well  set- 
tled In  16  Gyc.  229,  as  fidlows; 

"To  authcHise  la  recovery  for  improvements, 
they  must  have  l>eeQ  made  by  defendants  in  good 
faith  as  a  bona  fide  occupant,  and  in  the  belief 
that  the  land  was  his  own ;  as  a  rale  no  allow- 
ance should  be  made  for  improvements  made 
with  notiee  or  knowledge  ot  an  adverse  tltle» 
or  for  those  made  1^  one  who  has  acQairsd  Uie 
land  mala  fide." 

This  court  In  a  case  whidi  cwlglnated  in 
Indian  Territory  and  was  governed  by  Mans- 
field's Digest  of  Arkansas,  which  contains  a 
section  of  the  statute  somewhat  similar  to 
occupying  dalmant  act,  stated  in  the  case  of 
Reynolds  v.  Fewel,  34  Okl.  112, 124  Paa  623, 
as  follows : 

"Section  2644  of  Hansf.  Dig.  of  Ark.  (Ind.  T. 
Ann.  St.  1899,  ]  1928),  which  provides  that,  *if 
any  ijerson  believiag  himself  to  be  the  owner 
either  in  law  or  equity,  under  color  of  title, 
has  peaceably  improved,  or  shaU  peaceably  Im- 
prove, any  land  whidi,  upon  judicial  investiga- 
tion, shall  be  decided  to  belong  to  another,  the 
value  of  the  Improvements  made,'  Is  to  be  paid 
by  the  successful  party  before  he  can  obtain  pos- 
session, does  not  entitle  a  defendant  to  com- 
pensation tor  improvements  made  after  suit 
brought  against  him  for  the  land.** 

This  court  in  a  very  recent  decision  In  the 
case  of  Probst  v.  Bearman,  188  Pac  886, 
stated  the  rule  as  follows: 

"The  cost  of  improvements  and  operations  in- 
curred by  the  holder  of  an  oil  and  gas  lease, 
purchased  pendente  lite  and  with  actual  knowl- 
edge of  the  adverse  daim,  and  of  the  pnrpooe 
of  such  party  to  insist  upon  his  rights  and  to 
obtain  redress  for  the  invasion  of  such  rights, 
will  not  be  deducted,  when  regulriug  such  hold- 
er to  account  to  the  successful  adverse  party 
for  oil  and  gas  produced  and  sold  from  the  prem- 
ises." 
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This  portion  of  Oie  answer  stated  no  de- 
fense, nor  were  dflfttndants  oititled  to  any  re- 
lief under  tbe  same  as  a  counterclaim. 

Tbe  fifth  proposition  Is  not  briefed*  and 
therefore  will  not  be  considered. 

The  sixth  proposition  contains  two  Qnes- 
tloQs ;  the  first  portion  of  which  is  idoitical 
with  the  fotutb  prcvoaieUn  and  heretofore 
referred  to. 

[6]  The  second  contention  made  In  the 
sixth  proposition  Is  the  defendants  offered  to 
proTo  that  on  the  3d  day  of  March,  1912,  F. 
B.  Riddle  a>nveyed  the  property  to  Letitla 
Riddle  by  warranty  deed,  which  deed  was 
filed  for  record  on  the  1st  day  of  Jnly,  ISltt. 
It  la  extended  that  the  plaintiff  was  not  the 
real  party  in  interest  The  Supreme  Court 
of  California.  In  tbe  case  of  Walsh  t.  Sotile, 
66  CaL  443.  6  Fac.  82,  stated  as  follows: 

"On  the  affirmanoe  of  jndsmnit  on  appeal  In 
aieetment;  ibn  plaintiff  may  maintain  an  ac- 
tion in  Us  own  name  on  the  andertakhiK  on 
appeal,  to  reoorer  the  value  of  Uie  ase  and  oc- 
cupation of  the  premises  sued  for,  fnun  the  time 
of  appeal  to  the  delivery  of  possession,  though 
be  had  conveyed  the  premiaee  to  a  third  person 
prior  to  the  rendition  of  tbe  judgment  appealed 
from.  The  plaintiff,  aa  between  himself  and  his 
grantee,  Is  the  trustee  of  an  express  trust,  and 
anthoziied,  ■■  sudi,  to  sue  on  the  nadertakinr.'* 

Tbe  facts  In  tbe  above  case  were  almost 
identical  with  the  facts  in  the  case  at  bar, 
and  support  the  mllng  of  tlie  trial  court 

[7]  The  seventh  iwoposltlon  Is  directed  to 
the  Instructions  of  the  trial  court  The  court 
instructed  tbe  Jury  that  the  amount  of  tbe 
recovery  should  be  as  follows: 

"For  whatever  amount  as  you  may  find  and 
believe  from  the  evidence  to  be  a  fair,  just,  and 
reasonable  compensation  for  the  use  and  occu- 
pancy of  said  property  since  the  let  day  of 
June^  1900.  until  the  1st  day  of  March,  ma" 

13iis  we  think  was  the  correct  measure  of 
damages.  It  la  auxgested  by  the  defendants 
that  the  court  permitted  recovery  fr<»n  the 
1st  day  of  June,  1909,  and  that  the  judg^ 
m&it  in  the  orl^nal  case  in  Carter  county 
was  not  entmd  until  the  11th  day  ut  June, 
1909;  but  in  this  we  think  there  was  no  error, 
for  the  reason  that  by  the  Judgment  of  the 
district  court  of  Carter  county  the  court 
made  a  settlement  of  the  rents  between  tbe 
parties  up  to  the  1st  day  of  June,  1909.  It  Is 
suggested  that  the  sureties  did  not  becmne 
liable  upon  the  bond  until  the  11th  day  of 
June,  1909,  but  we  think  this  is  Immaterial 
for  the  reason  that  Ben  F.  Johnscm  and  T.  T. 
Johnson,  by  virtue  of  th^r  bond,  were  liable 
from  the  date  ot  the  bond  until  the  premises 
were  surrendered.'  although  the  court  limited 
their  liability  to  the  17th  day  of  AprU.  1914. 
This  we  think  was  an  eiror  but  made  In  fa- 
vot  ot  the  sureties,  and  they  cannot  complain. 
By  a  proper  a^lcation  of  the  law,  the  two 
sureties  were  liable  for  the  full  amount  of 


their  bond,  and  no  Judgment  was  rwdered 
for  a  greater  amount.  By  virtue  of  section 
6006,  Rev.  Laws  1910,  thla  emw  would  be 
harmless. 

An  examination  of  the  Instructlcoia  as 
given  dearly  defined  the  Issues  and  stated  the 
correct  rule  by  which  the  plaintiff  was  enti- 
tled to  recover  and  embraced  erwy  legitimate 
defense  of  the  defendants. 

The  eighth  f>ropo«ltlon  Is  ttuk't  the  court  err- 
ed In  refusing  to  give  Instructions  requested 
by  the  defendants,  but  In  this  there  was  no 
error,  for  the  reason  the  court  gave  the  sub- 
stance of  these  instructions  in  Its  instmctlons 
to  the  Jury,  and  properly  defined  the  measure 
of  damages. 

Finding  no  prejudicial  emar  in  the  record, 
the  Jodgmwt  of  the  trial  coort  la  affirmed. 

OWEN,  O.  J.,  and  KAKE,  PITCUFOBD. 
HIGGIMS,  and  JOHNSON,  JJ..  concor. 


HABDWIGKB-SmiB  00.  et  at  t.  OITT 

OF  DURANT  et  aL   (No.  9530^ 

(Supreme  Coort  of  Oklahoma.    Feb.  10,  19^.) 
(SvUabu$  by  the  OourK) 

1.  JvoauMtn  4P»C08— aeximira  or  oauaa  or 
Aoxzoir  wxBa  hot  unnxa  jnoauiiT  tozd 

AHD  BOBJSOT  TO  COLUnaU  ATTACK. 

The  mere  splitting  of  a  cause  of  action  does 
not  render  the  Judgmoits  rendered  thereon  voM 
and  subject  to  collateral  attack. 

2.  AonoiT  «»68(1)  —  DaraNDAira's  ooirsasT 

TO  OITEBAI.  AOnOna  ON  A  BlirOIX  DXHAICD 

raEBuiOD.  inima  ax  PLiAna  nsua  ac- 
tion IN  BAB  Om  OTHBBWIBB  OBJBOTS. 
A  defendant  may  either  expressly  or  im- 
pliedly conaent  to  tlie  institution  of  several 
actions  on  a  single  demand,  and  such  consent 
will  be  presumed  unless  he  pleads  the  former 
action  in  bar,  or  otherwise  olijects  fa  the  trial 
court 

8.  Appeal  and  kbbob  «=3>778Qf)— On  aotbob- 

ITIBS  BtFPPOBTIRa  FUINTDT  IN  BBBOB  AND 
WITHOUT  BBIKP  OT  DBSCNDANT  IN  KBBOB 
JUDGICBNT  'bEVEBSID. 

As  the  authorities  dted  seem  to  support  the 
contention  of  counsel  for  plaintiff  in  error,  there 
being  no  brief  on  behalf  of  the  defendant  in  er- 
ror, the  judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  proceed  in  accordance  with  tbe  views 
herein  expressed. 

Error  &om  District  Court,  Bryan  Coun- 
ty ;  Cea  C.  Crump,  Judge. 

Action  for  mandamus  by  the  Hardwicke- 
Etter  Company  and  others.  Judgment  credi- 
tors, against  the  City  of  Durant  and  others. 
Relief  granted  as  to  part  of  the  Judgments 
and  denied  'as  to  part  of  the  Judgments,  and 


>Far  other  casM  see  Hme  twlc  and  KBT-NUHBBR  In  aU  Kar'Numbvsd  IHserts  and  Zadesas 
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flie  Jndgmoit  debtwB  ruled  against  bring  er- 
ror. Reversed  and  cause  remanded,  with  di- 
rections. 

Porter  Newman  and  Utterback  &  MacDon- 
ald,  all  of  Durant,  for  plaintiffs  In  error. 

Hatchett  &  Fergruson.  Hayes  &  Mcintosh, 
and  V.  C.  Phillips,  all  of  Durant,  for  de- 
fendants In  error. 

KANE,  J.  Thlfl  was  an  action,  commenced 
by  several  Judgmeat  creditors  of  tbe  city  of 
Dnrant  for  the  purpose  of  securing  the  Issu- 
ance of  a  writ  of  mandamus  against  the 
city  ofSdals,  directing  than  to  pay  off  and 
satisfy  each  cX  the  Judgmrakts  described  In 
the  petition ;  provision  for  the  payment-  of 
such  Judgments  having  been  previously  made 
In  the  manner  provided  by  law. 

Upon  trial  to  the  court,  part  of  the  Judg- 
ments involved  were  held  to  be  valid,  and  re- 
lief was  granted  as  prayed  for,  and  the  bal- 
ance were  held  to  be  invalid,  and  relief  was 
denied.  The  Judgment  debtors  thus  ruled 
against,  being  dlssattsfled  with  the  action  of 
the  trial  court,  commenced  this  proceeding  In 
error  for  the  purpose  of  having  tbe  same  re- 
viewed In  the  Supreme  Court 

[1,2]  It  seems  that  the  judgments  found 
to  be  invalid  were  secured  before  a  Justice 
of  the  peace,  and  that'  upon  their  face  they 
appeared  to  be  regular.  The  sole  ground  up- 
on which  relief  was  denied  by  the  trial  court 
'  was  that  the  claims  upon  which  these  par- 
ticular Judgments  were  based,  being  In  ex- 
cess of  the  Jurisdiction  of  the  Justice  of  the 
peace,  were  split  Into  several  claims,  each 
within  the  jurisdiction  of  the  justice  of  the 
peace  court,  and  thus  reduced  to  Judgment. 
There  was  evidence  outside  of  the  record 
tending  to  show  that  this  had  been  done. 
But,  counsel  for  plaintiff  In  error  In  their 
brief — there  la  no  brief  for  tbe  defendant  in 
error — say  that,  inasmuch  as  the  Judgments 
were  regular  on  their  face  and  the  action  of 
the  plaintiffs  In  error  was  based  on  the  al- 
legation that  they  held  valid  and  binding 
Judgments  against  the  city  of  Durant,  and 
that  the  dty  council  of  said  city,  acting 
through  Its  duly  authorized  officers,  had 
caused  the  excise  board  of  Bryan  county, 
Okl.,  to  make  a  levy  covering  a  i>eriod  of 
three  years,  for  the  pnrix>se  of  paying  off  and 
satisfying  in  full  all  of  these  Judgments,  the 
trial  court  committed  error  In  h<Ading 
fliat  tbe  Judgments  rendered  by  the  Justice 
of  the  peace  were  void  up<m  the  ground  men- 
tltmed.  This  contention  appears  to  be  well 
taken.  Tbe  aatborittes  cited  seem  to  be  uni- 
formly to  tbe  ^ect  that  the  mere  splitting 
of  a  cause  of  action  does  not  render  Uie 
Judgments  rendered  ttiereoa  void  and  snb- 
ject  to  coUateral  attack. 


In  the  case  of  Brice  v.  Starr,  93  Wash. 
SOI,  161  Pac.  347.  the  Sufvane  Court  of  tha 
state  of  Washington  held: 

"A  defendant  against  whom  two  actions  aris- 
ing from  tbe  same  transaction  were  began 
waives  his  right  to  object  to  splitting  the  cause 
of  action  by  fallare  to  demur  or  plead  in  the 
secMid  action  to  the.  pendency  of  the  Qrst,  or  by 
failure  to  appeal  from  an  adverae  judgnwDt  In 
the  second  actitn." 

In  the  case  of  Hall-Martin  Co.  v.  Hutfbea^ 
18  Cal.  App.  013,  123  Paa  617,  the  Court  of 
Appeals  of  Callfornta  held: 

"Where  a  party  entitled  to  bring  a- single  ac- 
tion to  recover  a  specified  sum  broaght  two  ac- 
tions therefor,  and  defendant  made  no  objec* 
tion  thereto,  and  the  Judgments  rendered  in  the 
two  actions  were  correct  In  amount  and  within 
the  llmita  of  the  liability  of  defendant,  the 
jodgments  will  not  be  disturbed." 

[)]  The  general  rule  seems  to  be  that  a 
defendant  may  either  expressly  or  Impliedly 
cimsent  t;p  tbe  institution  of  several  actions 
on  a  slns^e  demand,  and  such  consent  will 
be  presumed  unless  he  pleads  the  former  ac* 
tion  In  bar,  or  otherwise  objects  in  the  trial 
court.  Southern  Pac.  By.  Co.  v.  United 
States,  186  Fed.  738,  108  O.  0.  A,  607 ;  Claf- 
lin  &  Kimball  v,  Mather  Elec.  Co.,  08  Fed. 
699.  39  C.  C.  A.  241 ;  Fox  v.  Althorp,  40  Ohio 
St.  S22 ;  McDonald  v.  Tlson,  04  Ga.  548,  20 
S.  B.  427;  Grain  t.  Aldrtch,  88  Cal.  014»  00 
Am.  Dec.  423. 

In  the  case  of  Louisville  Bridge  Company 
V.  LouisviUe  &  MsshTlUe  By.  Co.,  U6  Ei 
2S8,  7B  S.  W.  28S,  tha  Suprone  Court  ui  tba 
state  of  Kentucky,  In  dlscussfag  tlds  prop- 
osition, uses  the  following  language: 

"Two  suits  on  the  same  contract  were  betun 
at  nearly  tbe  same  tima  in  the  same  court,  in 
both  of  which  defendant  appeared  and  filed  de- 
murrers, which  were  heard*. together;  only  one 
opinion  being  rradcred  In  boOi  cases.  Defendant 
answered,  and  both  causes  proceeded  for  sev- 
eral years ;  defendant  at  no  time  making  objec- 
tions to  the  splitting  of  tbe  cause  of  action. 
After  judgment  In  one  salt,  and  some  five  years 
after  the  suits  were  begun,  defendant  pleaded 
that  judgment  in  bar  in  tlie  other  suit,  claiming 
that  the  cause  of  action  had  been  split  Held, 
that  defendant  had  waived  its  right  to  object 
to  the  splitting  of  the  cause  of  action.** 

As  the  authorities  dted  seem  to  support 
the  contention  of  counsel  for  plaintiff  in  er* 
ror,  there  being  no  brief  aa  behalf  of  the  de- 
fendant in  error,  the  Judgment  of  the  court 
below  win  be  reversed,  and  the  cause  rfr 
manded,  with  directions  to  proceed  in  ac* 
cordance  with  the  views  herein  expreased. 

OWEN.  C.  J.,  and  PITCHFOBD,  JOHN- 
SON,  BAILET,  HIOGINS.  and  Mo> 
NEIU^  JJ.,  concur. 
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TIDAL  OIL  GO.  T.  ROELFS.  (No.  9652.) 
(Saprema  Court  of  Oklahrana.  Feb.  10,  1^.) 

(Byllahva  by  the  Court) 

1.  CONTBACTS  «S>157— PABTIBfl  TO  WXimR 
OONTUCTT  ASSUMED  TO  UNDIBaTAHD  OBAU- 
KATIOAL  USB  OF  W0BD8. 

It  is  due  the  parties  to  a  contract  In  writing 
t6  asBome  that  they  know  and  understand  ttie 
logical  and  srammatical  use  of  tbe  words,  phras- 
es, and  claaaes  chosen  by  them  to  convey  the 
thought  and  purpose  of  their  eontraet. 

2.  CORTEACTS  4»167— COUBTS  PBE8UVED  TO 
KNOW  AND  FOLLOW  BULE8  OF  OBAUHAB  IN 
C0N8TOUCTI0N  OF  STATUTES  AND  CONTBACTS. 

The  courts  are  presumed  to  know,  under- 
stand, and  follow  tbe  rulea  of  grammar  in  the 
conatruction  of  statatea  and  contracts. 

8.  CONTBAOTB  <S»158— Xo  OOHKA  IB  PLACED 
BXIWEEH  TBE  BEnEICTIVE  ADJUKCT8  OB 
0UU8BB  AND  THAT  WHICH  THET  BCanTBICT. 

The  rale  is  that  no  comma  mutt  be  placed 
between  restrictive  adjuncts  or  danses  and 
that  which  they  restrict.  A  restrictive  claose, 
however,  most  be  set  off  by  a  OMnma,  when  it 
refers  to  several  antecedoits  wUdi  are  tkeat- 
selves  separated  by  that  pwrnt 

4.  Equitt  «b>38(1)— Coubt  hatinq  jubxsdio- 

TIOH  ON  AUr  OBOCND  WILL  BXTAIff  IT  lOB 
ADlUHlSTEBnf  a  JUOTIOS. 

A  eonrt  of  eqoity  which  has  tAtained  Jnria* 
diction  of  the  coDtroveray  on  any  ground  or 
for  any  purpMe  will  retain  such  Jurisdiction  for 
tbe  purpose  of  administering  complete  relief  and 
dcrfng  entire  Justice  with  respect  to  tbe  subject- 
natter  and  avoid  midtipUcity  of  soita. 

6.  Mires  and  uinebals  ^=>78(7) — ^Petition 
vos  fobteitueb  of  lease  held  sufficient 
to  sustain  judohent  fob  plaintiff. 
Record  examined,  and  Aeld,  that  the  allega- 
tions of  plaintiff's  petltitm  suffidenUy  support 
the  findings  of  the  trial  court 

Error  from  District  Court,  Okmulgee 
County ;  Ernest  B.  Hughes,  Judge. 

Action  by  F.  E.  Roelfa  against  the  Tidal 
Oli  Company,  formerly  Okia  Oil  Company. 
From  a  money  judgment  against  it,  defend- 
ant brings  error.  Affirmed. 

W.  0.  FrankUn,  of  Tnlsa,  tax  plaintlfC  In 

error. 

McCrory,  Johns  &  Shackelford,  of  Okmul- 
gee, for  defendant  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, for  the  purpose  of  forfeiting  an  oil  and 
gas  lease  for  failure  to  develop  the  leased 
premises  In  accordance  with  tbe  terms  of  the 
lease.  Hereafter,  for  convenl^ce,  the  par- 
ties will  be  designated  "plaintiff"  and  "de- 


fendant*" respeetlTelr,  as  they  Appeared  in 
the  trial  court 

When  the  cause  was  first  reached  for  trial 
the  court  below  refused  to  enter  a  decree  of 
forfeiture  at  that  tim^  but  entered  an  order 
allowing  the  defendant,  who  was  the  lessee^ 
60  days  within  whltdi  to  proceed  to  develop 
in  a  reasonable  manna*  the  oil  and  gas  lease 
which  was  the  subject  d  this  litigation. 
After  the  aplratlon  of  Oils  time  the  plaln- 
tlfl  filed  his  motitm  for  an  order  caneeliiig 
said  lease  In  words  and  flgnres  as  follows:' 

"Comes  now  plaintiff  and  represents  to  the 
court  tiiat  th«  defendant,  in  pursuance  to  tbe 
order  of  court  entered  the  23d  day  of  Hay. 
1816,  reference  thereto  being  had,  drilled  an 
additional  test  well  upm  the  prnnlsns  inTtdrad 
In  this  lease  which  resulted  in  a  dry  bcde;  that 
the  resulte  of  said  test  were  and  are  unsatisfac- 
tory to  the  plaintiff ;  and  that  said  premises,  as 
the  result  of  the  defendant's  lack  of  development, 
have  remained  undeveloped ;  that  plaintiff  has 
heretofore  and  now  had  an  opportunity  to  lease 
said  premises^  conslsdng  of  820  acres,  to  vari- 
oiu  oil  operators  who  are  wfUbg,  ready,  and 
aUe  to  proceed  to  devdop ;  that  defendant  com- 
pany has  abandoned  the  premises,  and  the  orig- 
inal lease  has  expired.  Wherefore  plaintiff 
moves  tbe  court  for  an  order  canceling  aaid 
lease  and  clearing  his  title  therefrom,  and  far~ 
ther  moves  that  the  questions  of  rentel  as  re- 
ferred to  in  said  order  of  May  23, 1916,  be  post- 
poned for  the  conrideration  of  Judge  Hughes  at 
such  time  as  he  may  preside  over  this  court, 
said  Jodge  having  bwetofore  partially  consider- 
ed said  Dutter." 

niereafter  the  conrt  entered  a  decree 
whereby  it  was  ordered: 

"That  tbe  lease  upon  said  premises  be,  and 
the  same  is  hereby,  eancded,  and,  the  defend- 
ant's time  to  occupy  said  lease  having  expired,  it 

is  hereby  directed  to  surrender  the  premises  and 
remain  off  of  same.  It  is  hereby  further  or- 
dered tbat  this  case  be  continued  for  the  pur- 
pose only  of  determining  the  question  of  rentals 
involved  as  set  forth  in  the  order  of  this  conrt 
herein  on  May  81st,  mfi.** 

Later  the  oourt  entered  an  order  as  t<A- 

lows: 

"It  is  therefore,  as  incidentive  to  the  relief 
and  orders  heretofore  granted  and  made,  this 
being  cause  in  equity,  considered,  ordered,  and 
adjudged  by  the  court  that  the  plaintiff,  F.  E. 
Roelf,  do  have  and  recover  of  and  from  the  de* 
fendant,  Okla  Ofl  Company,  a  corporation,  the 
sum  of  $900,  with  interest  thereon  &om  this 
day  at  the  rate  of  6  per  cent,  per  annum,  to 
which  finding  and  judgment  of  tlM  conrt  the  de- 
fendant in  open  court  excepts.** 

It  Is  to  reverse  tills  money  Judgment  that 
this  proceeding  in  error  was  couim^ced. 

Counsel  for  the  defendant  Bummarize  their 
grounds  for  reversal  in  their  brief  as  fol- 
lows: 

(1)  Did  the  trial  court  err  in  fluding  that 
the  defendant  in  error  should  recover  ct  and 


«B»For  othtf  oasss  les  same  topic  and  KBT-NUlfBBR  In  oU  Ker-Nunbv«l  Dlgerta  and  laOsies 
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from  the  plalDttff  In  error  the  sum  of  $900, 
with  Interest  thereon  from  date  of  Judgment 
at  the  rate  of  6  per  cent,  per  annum? 

(2)  The  allegations  of  plalntlfTs  petition  do 
not  support  the  findings  of  the  trial  conrt. 

[1-3]  The  answer  to  the  first  question 
turns  upon  the  construction  to  be  glv&i  to 
part  of  the  following  provision  of  the  Iraae 
in  relation  to  compenaatlon  In  the  event  gas 
was  found: 

"To  have  and  to  hold  the  same  unto  and  for 
tiie  me  of  the  lessee  for  the  term  of  five  (6) 
years  fn»n  the  date  hereof,  and  as  much  longer 
as  oil  aod  gas  is  found  in  pas^ng  quantities 
thereon,  paying  to  the  lessors  one-eighth  (%) 
of  all  the  oil  produced  and  saved  frow  the 
premises,  delivered  into  tank  or  pipe  line  to 
lessors'  credit  and  at  the  rate  of  three  hondred 
(¥300.00)  d<dlars  per  year,  payable  semiannually 
in  advance  tor  each  gas  well  with  a  capacity  of 
over  three  million  cubic  feet  per  day,  and  one- 
eighth  of  the  gas  from  all  gas  wells  under  three 
million  cubic  feet  capacity  when  utilized  off  the 
premises,  lessor  to  have  free  use  of  gas  for 
one  dwdling  bouse  now  on  said  premises  If 
found  in  paying  qnantitlcs,  making  their  own 
eounectiona  for  such  gas  at  the  wells  at  their 
own  risk  and  expense.'* 

If  we  understand  the  contention  of  coun- 
sel for  the  defendant  It  is  this:  Although 
the  parties  to  the  contract  did  not  Insert  a 
comma  between  the  restrictlTe  daupe  "when 
ntiUzed  off  the  premlBes"  and  its  nearest 
antecedent  clause,  the  court  should  construe 
the  foregoing  provision  as  If  there  was  a 
comma  there,  because,  counsel  say  In  their 
brief: 

"The  construction  placed  upon  the  wording 
of  this  lease  by  the  trial  court,  on  account  of 
the  absence  of  the  comma  referred  to,  gives  an 
nnosnal  meaning  to  the  words  used,  and  as- 
sumes that  the  contractlnf  parties  were  not  us- 
ing ordinary  Intdfigoiee,  for  there  eould  be  no 
Intdligent  reason  why  It  should  agree  to  pay 
for  gas  from  a  well  producing  3,000,000  cubic 
feet  when  the  same  was  not  utilized,  and  not 
pay  for  the  gas  from  wells  prodadng  less  than 
8,000,000  cubic  feet  when  not  utilized." 

We  are  unable  to  agree  with  Ods  conten- 
tion. 

There  Is  no  ambiguity  on  tills  point  In  the 
language  used  by  the  parties  In  drafting  their 
contract,  and  therefore  resort  to  the  rules  of 
construction  Is  nnnecessary.  It  is  due  the 
parties  to  this  lease  to  assume  that  In  writ- 
ing this  provision  they  knew  and  understood 
the  gramma  ticnl  and  logical  use  of  the 
words,  phrases,  and  clauses  used  by  them  to 
convey  the  thought  and  purpose  intended  by 
their  contract.  As  this  provision  is  written 
and  punctuated  the  restrictive  clause,  "when 
utilized  off  the  premises,"  restricts  only  Its 
nearest  antecedent  providing  for  the  pay- 
ment of  the  gas  produced  from  wells  under 
3,000,000  cotdc  feet  capacity  per  day.  Q%ls 
being  its  legal,  logical,  and  grammatical  an- 
tecedent, die  conrt  is  not  at  liberty  to  change 


the  punctuation  upon  the  ground  urged.  It 
Is  quite  true,  as  counsel  say,  that  "punctua- 
tion is  a  most  falllUe  standard  by  which  to 
interpret  a  writing."  But  where  there  is  no 
ambiguity  In  the  writing,  as  In  the  case  at 
bar,  there  is  no  need  for  Interpretation. 
The  provision  of  the  lease  under  considera- 
tion is  not  ambiguous  as  written,  with  the 
comma  omitted,  and  it  would  not  be  ambig- 
uous if  the  comma  were  Inserted.  If  the 
comma  were  inserted,  the  conrt,  in  applying 
the  rules  of  .  grammar,  which  are  also  pre- 
sumed to  be  known  and  understood  and  fol- 
lowed in  the  ccmstruction  of  statutes  and 
contracts,  would  be  compelled  to  hold  that 
the  restrictive  clause  guallfled  both  anteced- 
ents. The  rule  Is  that  no  comma  must  be 
placed  between  restrictive  adjuncts  or  claus- 
es and  that  which  they  restrict  A  restric- 
tive clause,  however,  must  be  set  off  by  a 
comma,  when  It  refers  to  several  antecedents 
which  are  themselves  separated  by  that 
point  It  win  be  observed  that  in  the  provi- 
sion under  consideration  the  two  antecedent 
clauses  are  separated  by  a  comma.  Under 
this  rule,  if  the  parties  int»ded  the  restrlc* 
tlve  clause  to  apply  to  both  antecedent, 
they  undoubtedly  would  have  set  it  off  by  a 
cmnrea. 

It  seems  to  us  that  the  court  below  under- 
stood and  followed  the  correct  rule  In  the 
construction  of  the  ccmtract  under  con^d' 
oration. 

[4]  In  BappMTt  of  his  second  contoitlOD 
counsel  says: 

"Nowhere  in  ^afaitUI*a  petition  is  tixm  any 
aUegatioQ  to  support  the  findings  at  the  trial 
court,  nnless  it  be  in  his  prayer  for  relief,  which 
was  a  general  prayer  for  'sacb  other  and  fur- 
ther rdief  in  the  premises  as  In  eanity  may  bs 
re^olcad  and  to  your  honor  may  seem  meet.' " 

We  are  not  quite  sure  that  there  is  an  as- 
signment of  error  sufficient  to  present  this 
question  for  review,  but  In  order  to  give 
counsel  the  benefit  of  the  doubt  we  have 
examined  the  petition,  and  are  of  the  opinion 
that  the  allegations  therein  are  sufficient  to 
support  the  findings  of  the  trial  court 

The  petition,  after  setting  out  the  lease  in 
full,  farther  alleges  as  follows: 

"Plain  tilf  fnrtlMr  avers  that  be  has  received 
no  rentaH  nor  anything  of  nine  whatever,  from 
■aid  defendant  company  or  otherwise,  upon  or 
for  said  lease,  or  from  the  said  well  since  plain- 
tiff became  the  owner  of  said  half  section  of 
land,  to  wit  on  the  10th  day  of  January,  1913, 
and  that  the  defendant,  notwithstanding  the 
terms  of  said  lease,  has  refused  and  still  refuses 
to  pay  this  plaintiff  any  rentals  for  said  gas,  and 
also  has  n^Iected  and  persistently  refused  to 
proceed  to  drill." 

The  defendant  joined  issue  on  this  allega- 
tion by  filing  its  denial,  and  the  issue  so 
formed  was  by  order  of  the  trial  court  con- 
tinued from  time  to  time  nntll  the  floal  dis- 
position of  the  case. 
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[B]  A.  court  of  equity  which  has  obtained 
iurlsdlctlon  of  the  controversy  on  any  ground 
or  for  any  purpose  will  retain  such  Jurisdic- 
tion for  the  puriwse  of  administering  com- 
plete relief  and  doing  entire  Justice  with  re- 
spect to  the  subject-matter  and  avoid  multi- 
plicity of  suits.  Oook  V.  Warner,  41  Oki.  781, 
140  Pac.  424;  Brock,  et  al.  v.  Wertz  et  aL, 
160  Pac.  904. 

Finding  no  reversiUe  error,  the  Jadgnaent 
of  the  court  b^low  Is  affirmed. 

RAINEY,  V.  C.  J.,  and  JOHNSON,  PITCH- 
FOKD,  McNeill,  and  BAILEY,  JJ.,  concur. 


BBCE  T.  riNLBT  et  aL  (No. 

(Supreme  Court  U  Oklahoma.   Jan.  27,  1020. 
Bebearing  Denied  Feb.  UA,  IfiSOi) 

(Bvllabut  by  the  OourQ 

1.  Tkux  «=^2(2>— Right  to  bbquisb  spb- 

CIAL  flNDINOa  OF  FACTS  AITD  SKPAUTK  CON- 
OLUSIOHB  OF  UW,  HADE  AFTBB  AHnOUffCB- 
MBNT  OF  OZNBSU.  nHDIHOB  AlTD  OOHOLn- 
SlOnS,  IS  WAZVKD, 

Under  the  provlsbna  of  seetion  6017,  Bev. 
Laws  of  1910,  dther  party  may  require  a  spe- 
clal  findings  of  facts  and  separate  conclusions 
of  law  by  making  timely  request  therefor. 
Where  no  request  is  made  until  after  the  court 
has  announced  general  findings  and  condusions, 
the  ri^t  will  be  deemed  to  have  been  waived. 

2.  E^ITD  <^11(2)— RlPKEmWTATIOWa  AS  TO 
VALUB  ACnOH ABLS  WHEIf  ABTHIOB  IS  UBBD. 

Ordinarily,  representations  an  to  value  are 
not  actionable,  but  the  rule  does  not  apply 
where  the  seller  of  property  expresses  an  opin- 
ion as  to  its  value  and  in  the  same  connection 
uses  some  artifice  by  which  the  purchaser  fails 
to  examine  it  or  to  exerdse  his  own  judgment 
as  to  its  value.  The  representations  as  to  value 
in  auch  cases,  if  untrue,  are  actionable. 

S.  Sales  ^=>1 — One  cannot  be  both  sbli^b 

AND  FUBCHASEB  IN  SAUE  TRANSACTION. 

It  is  an  old  and  well-established  principle 
of  equity  that  a  person  cannot  be,  either  directly 
or  indirectly,  both  seller  and  purchaser  in  the 
same  transaction. 

4.  Mines  and  minebai.b  «»04  —  Innocent 
fubchasebs  defsauded  bt  pbbtendbd  as- 
SOCIATE AND  BT  SELLEB'S  SECBST  AGENT  AS 
TO  VALUE  OF  PBOPEBTT  ON  DISCOVEBT  OP 
FBAUD,  HAD  AN  ACTION  FOB  BESCIS8I0N. 

Where  the  sellers  of  a  certain  mill  and  min- 
ing lease  entered  into  a  secret  agreement  to 
pay  a  commissioD  to  one  of  the  three  purchas- 
ers thereof,  and  not  to  hold  him  liable  on  notes 
executed  by  him  and  bis  associstcs  for  the 
purchase  price,  and  such  pretended  purchaser 
and  secret  agent  of  the  sellers  made  false  rep- 
resentations to  his  associates  as  to  the  condi- 
tion and  value  of  the  property,  and  they,  rely- 
ing upon  auch  representations,  did  not  make  an 
independent  investigation  as  to  the  condition 


and  value  of  the  property  and  were  thereby  de- 
frauded, k9ld,  on  discovery  of  the  fraud  the  in- 
nocent purchasers  were  entitled  to  maintain 
an  action  to  rescind  the  contract 

6.  Fbaud  €=3S8— Action  fob  fbaud  azxowed 
within  beasonabu:  tdie  afteb  discovbbt. 

Persons  fraudulently  induced  to  enter  into 
a  contract  of  sale  are  not  gi^ty  of  laches  in 
institating  the  aedou,  where  the  same  is  In- 
stituted within  a  reasonable  time  after  tbe 
discovery  of  the  deceit  practiced  upon  them, 

Q.  Mines  and  hinekals  €=364  —  Judouent 
fob  flaintiff  xir  actioit  to  bebcind  aobee- 

HKNT  TO  BUT  PBOFEBTT  HXU>  HOT  AOAINffF 
WEIGHT  OF  BTIDBKCB. 

Evidence  bt  the  record  eKamlned,  and  the 
Judgment  of  the  trial  court  fnuid  not  to  be 
dearly  against  the  weight  I3tenat 

7.  Nbw  tbiax.  ^108(1)  —  New  tbial  will 
hot  bb  obanted  fob  newlt  discovebed 
byidbnob  which  would  not  pbobablt 
obaitob  bbbult. 

A  new  trial  will  not  be  granted  upon  the 
ground  of  newly  discovered  evidence,  where  It 
does  not  appear  that  such  evidence  would  have 
probaUy  (Ranged  the  result  of  the  triaL 

Error  from  District  Oonrt;  Ottawa  Ciouiity ; 
Gtea  C.  Crumph  Jadg& 

Action  by  Gecwge  W.  Flnle^  and  another 
against  Oeorge  W.  Bedc,  Junior,  and  others. 
Judgmoit  for  plaintifra,  with  a  personal  jndg- 
ment  against  def^dant  Beck  and  another, 
and  defoidant  Beck  brings  oror.  Affirmed. 

W.  H.  Koanegay,  of  Vinlta,  and  F.  D. 
Adams,  of  Miami,  for  plaintiff  In  error. 

A.  O.  Towne,  John  L.  Crank,  and  Blddle 
&  Bennett,  all  of  Miami,  fw  defendants  In 
error. 

BAINET,  J.  Tbis  action  was  Instituted  by 
Oeorge  W.  Ftnley  and  Gewge  B.  Gordoo, 
hereinafter  called  plaintlfrB,  against  George 
W.  Beck,  Jr.,  U.  K  Pierce,  and  JoseiAi  L. 
Todd,  hereinafter  called  defendants,  to  re- 
sell^ a  certain  agreement  entered  into  la 
August,  1913,  by  which  George  W.  Bedc,  Jr., 
and  M.  L.  Pierce  add  to  Georss  W.  FlDl^, 
George  B.  Gordon,  and  J.  L.  Todd,  a  certain 
mining  lease  and  mill  thereon  situated  In  Ot- 
tawa county,  OkL 

Plaintiffs  aUeged  In  their  petltlan  that  the 
consideration  for  the  purchase  of  said  lease 
and  mill  was  ^JStOO,  $1,000  at  which  was 
paid  in  cash  and  the  r^aindw  in  two  notes 
aggregating  $4,500,  which  were  secured  by  a 
mortgage  on  the  mill  and  machinery ;  that  of 
the  $1,000  in  cash  Todd  was  to  pay  $500; 
that  Todd  was  the  secret  agent  of  the  defenU- 
aots,  and  that  he  had  a  secret  understand- 
ing with  the  defendant  Beck  that  he  (Todd) 
was  not  to  become  liable  for  any  p^rt  of  the 
purchase  price  of  said  property  or  on  the 
notes  which  he  had  signed  with  the  plaintiffs ; 
that  the  defendant  Flnley  was  unable  to  see 


^9For  other  cases  see  saint  topic  and  KEY-NUUBEB  In  aU  K«r-Numbtr«a  DlgeBta  maA  InOizM 
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bow  to  wri  te  without  Us  glasses,  and,  not  hav- 
ing them  witb  hiai  wben  he  went  to  make  Oie 
cash  pajmoit  Todd  drew  the  check  for  him 
to  sign  for  his  part,  and  fraadnleDtly  wrote 
It  for  the  sum  of  91,000.  The  petition  also 
alleged  that  the  plaintiff  Gordon  was  a  phj-sl- 
clan  and  sni^geon  engaged  in  the  practice  at 
Wagoner,  Okl.;  kne^v  nothing  about  the  min- 
ing business  or  mill  property,  and  that  this 
fSact  was  known  to '  the  defendants ; 
that  the  plaintiff  Flnley  was  a  Peoria  Indian, 
a  farmer  by  occupation,  and  that  he  also  did 
not  know  the  value  of  mining  property  in 
general,  or  this  In  particular,  which  fact 
was  likewise  known  to  the  defendants;  that 
the  defendants  falsely  and  fraudulrait^  rep- 
resented to  the  plaintlflb  that  the  mine  sold 
was  of  great  value  and  that  it  was  unneces- 
sary for  them  to  moke  an  examination  of  It 
since  Todd  was  a  practical  and  Cedent 
miner,  bad  examined  it,  and  knew  all  about 
it;  that  defendants  further  re$>resented  to 
plaintiffs  that  the  mine  bad  been  fully  proB- 
pected  and  tested,  that  it  was  rich  in  lead 
and  zinc  ore^  and  that  at  that  time  there  were 
great  quantities  of  ore  in  slight  which  was 
more  than  suffident  to  pay  plaintiffs'  notes 
within  sixty  da^'s;  that  these  representa- 
tions were  made  in  the  presence  of  Todd, 
who  reiterated  and  vouched  for  them.  There 
were  also  other  allegations  of  fraud.  Plain- 
tiffs further  alleged  that  the  representations 
made  to  them  were  false,  but  that  they  be- 
lieved them  to  be  true  and  relied  upon  the 
same  to  tb^  damage  and  that  upon  their 
ascertaining  that  the  representations  were 
false  and  that  the  mine  was  worthless  they 
Immediately  wait  to  the  def«)dants  and 
demanded  a  return  ot  th^  notes  and  mort- 
gage, and  tendered  an  assignment  of  the 
lease  that  th^  bad  received.  Tbere  was  a 
prayw  for  resdaslon  and  damages. 

d^tedant  Plntse  did  not  file  an  an- 
swer, bnt  defendant  George  W.  Betft,  Jr.,  filed 
an  answer  In  which  be  admitted  the  sale  of 
the  iH-operty  for  the  consideration  alleged  In 
plaintiffs'  petlHrai;  admitted  that  he  acted 
for  himself  and  the  defendant  Pierce  in 
said  transaction ;  but  denied  the  allegations 
of  fraud;  and  specifically  denied  that  the 
defendant  Todd  was  in  any  way  connected 
with  him  or  in  any  way  represented  him  in 
the  negotiations  resultiiig  in  the  sale  of 
the  pr<^ty ;  and  further  denied  that  there 
was  aoy  agreement  or  understanding  where- 
by Todd  was  to  receive  a  commissi<m  for  the 
making  of  said  sale,  or  was  not  to  be  bound 
and  held  liable  for  the  payment  of  the  notes 
rflven  for  the  balance  due  on  said  property. 
The  cause  was  tried  to  the  court  without  a 
Jury,  resulting  In  a  Judgment  being  rendered 
for  the  plaintiffs  canceling  the  notes  and 
mortgage  and  tar  a  personal  Judgment 
against  the  defendants  Beck  and  Pierce  for 
the  snm  oC  $1,602.08.   Vrom  thl«  Judgment 
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George  W.  Beck,  Jr.,  bas  ai^ealed,  assigning 

numerous  errors. 

[1]  Many  of  the  assignments  of  error  com- 
plain ol  the  findings  of  the  trial  court,  and  of 
the  refusal  of  the  court  to  make  certain  find- 
ings as  requested  by  the  defendant  An  ex- 
amination of  the  record  disdosea  ttiat  at  flw 
conclusion  of  the  hearing  the  court  stated 
that  he  would  not  make  findings  of  fact  and 
conclnslonB  of  law,  but  that  he  would  oatIIn« 
and  state  in  the  record  the  Judgment  of  ttie 
court  and  his  reasons  therefor.  No  error  can 
be  [dedicated  vpoa  the  rtfuasl  of  tlie  court 
to  make  Uie  special  flodlngs  of  fact  requested, 
for  the  reaswi  tbat  no  request  was  made 
therefor  until  after  tbe  court  bad  announced 
what  his  Judgment  would  be.  In  tbe  fourth 
paragraph  of  the  syllabus  in  Qerman  State 
Bank  of  Elk  Olty  t.  Ptechek  et  al.,  160  Pa& 
lOM,  this  court  held : 

"Under  the  provisions  ot  section  S017,  R.  I* 
1910,  either  party  may  require  a  special  finding 
of  facts  and  separate  conclusions  of  law  by 
making  timely  request  therefor.  When  no  re- 
quest is  made  untU  after  the  court  has  an- 
counced  general  findings  and  conclusions,  the 
right  win  be  deemed  to  have  been  waived." 

[2-5]  This  Is  an  equitable  action,  and  under 
the  rule  iwevalting  In  this  Jurisdiction  It  Is 
our  duty  to  weigh  tbe  evidence;  bnt  tbe  Judg- 
ment  of  the  trial  court  must  stand  unless  it 
Is  clearly  against  the  wei^t  of  the  evidence 
or  there  are  errors  of  law  requiring  a  rever- 
sal. 

It  Is  strenuously  insisted  that  the  record 
fails  to  show  any  material  misrepresentations 
were  made  tfj  defendant  Beck  to  either  Flu- 
ley  or  Gordon.  Counsel  for  defendants  say 
tliat  mlsrepresentatitms  as  to  the  value  of 
property  are  not  sufficient  In  law  to  consti- 
tute frand  where  such  representatUma  relate 
to  expected  earnings  or  profits,  and  cite  In 
support  of  this  position  Blacft  on  Rescission  of 
Contracts,  {  86;  Smith  on  the  Law  of  Frauds, 
I  S3;  Gordon  et  al.  v.  Butler,  105  U.  S.  553,  26 
U  Bd.  1166;  Mumford  v.  Tolman,  157  III. 
258,  41  N.  B.  617;  Ely- Walker  D17  Goods 
Co.  V.  Smith,  160  Pac.  898;  Hailett  v.  Wll- 
klns,  42  Okl.  20, 140  Pac.  410;  and  Llmerlt^  r. 
Jeffenxm  Life  Ins.  Co.,  160  Pac.  1080.  In  the 
last-named  case  this  court  stated  the  general 
role  to  be  that  whenevor  propwty  of  any 
kind  depends  for  its  value  upon  a  contingency 
which '  may  never  occur,  or  develt^ments 
which  may  never  be  made,  opinion  as  to  its 
value  must  necessarily  be  more  or  less  of  a 
speculative  character;  and  no  action  will  lie 
for  its  expresslw,  however  fallacious  it  may 
prove,  or  whatever  the  injury  a  reliance  upon 
it  may  produce.  This  is  undoubtedly  the 
general  rule,  but  tbe  facts  in  the  Instant  case 
ta^  It  out  of  tbat  rule.  In  Smith  on  tbe 
Law  of  Frauds,  in  paragraph  33,  p.  42,  with 
reference  to  representations  as  to  valfie.  It 
Is  stated  in  effect  that,  while  ordinarily  rep- 
resentations as  to  value  are  not  aoti«iaU«b 
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Uiere  are  excepttons  to  the  rule,  and  the 
author  of  the  text  gives  the  foUowli^  Ulostra- 
tUm: 

"If  the  seller  fO.  an  artide  of  property  e>- 
prenes  an  opinion  as  to  valnc  and,  In  the  ■ame 
connection,  niefl  Bome  artifice  by  which  the  pai^ 
chaser  falls  to  exercise  his  own  iudgment,  or 
make  an  exaniination  to  satisf;  himself  as  to 
the  TSlae,  the  rule  does  not  applfi  and  the 
representations,  if  nntros,  are  actionaUe." 

And  that— 

"Where  an  opinion  as  to  Talae  Is  expressed 
hy  the  seller  to  the  bayer  and  the  parties  do 
not  stand  upon  an  equality  or  equal  footinc  In 
such  case  the  buyer  being  inexperienced  or 
ignorant  of  the  value,  which  is  Icnown  to  the 
seller,  the  former  has  a  legal  right  to  rely 
upon  the  statementi  made  to  him." 

Now,  the  artifice  claimed  to  liare  been  iwac- 
tlced  b7  Mr.  Beck«  the  seller,  la  that  he  bad 
arranged  with  Todd  to  sell  the  prop»t7  and 
to  give  Todd  a  oommiasiim  for  his  services 
In  connection  therewith ;  that  Uiis  fact  was 
unknown  to  Gordon  and  Finley,  who  believed 
that  Todd  was  equally  Interested  with  them 
In  parchaBtng  the  property  and  would  protect 
their  Intereeta,  but  on  the  contrary  Todd 
made  miarepresentatloas  as  to  the  condition 
and  value  of  the  Effoperty  at  the  Instance  of 
Beck,  or  at  least  in  his  presence.  This  claim, 
we  think,  is  amply  supported  by  the  evidence 
in  the  record  whldi  shows  tbat  Todd  was 
thoroughly  familiar  with  the  property  and 
that  Gordon  and  Flnley  were  not  It  farther 
appears  that  Todd  had  an  option  In  writing  to 
purchase  the  property  at  $5,C00  net,  which  op- 
Hoa  he  took  In  the  name  of  the  Miami  Lead  & 
Zinc  Company,  a  corporation,  in  whlcdi  Gor- 
don, Flnley,  and  Todd  were  interested.  It 
seems  that  Gordon  and  Flnley  knew  of  this 
option,  but  that  it  had  expired  before  the  con- 
summation of  the  transaction  herein  involved, 
and  tbat  Todd  subsequently  had  a  verbal  op- 
tion fn»D  Beck  to  dispose  of  the  same  prop- 
erty at  ¥6,000  net.  Todd  testiQed  by  depo- 
sition for  plaintiffs,  and  as  we  regard  his 
testimony  as  very  material  we  quote  from  It, 
in  part  as  follows: 

"Q.  State  whether  you  ever  made  any  effort 
to  sell  the  property.  A.  I  did.  Q.  For  whom 
were  you  selling  it?  A.  I  was  Belling  it  for 
Mr.  Beck.  Q.  Did  you  ever  succeed  in  making 
a  sale  of  the  lease  and  mill?  A.  Yes.  Q.  To 
whom?  A.  To  myself  and  George  W.  Finley 
and  Dr.  Gordon— Dr.  George  B.  Gordon.  Q. 
Did  any  one  ever  suggest  to  you  that  it  might 
be  sold  in  that  way,  or  to  those  parties?  A. 
Well,  I  don't  know  whether  the  suggestion  was 
just  in  that  way,  or  not.  Mr.  Beck  had  asked 
me  if  I  bad  any  parties  tbat  would  take  up 
the  property,  and  I  told  him,  then,  that  I  was 
looking  to  close  a  deal  with  some  parties  and 
perhaps  I  could  interest  them;  and  he  asked 
me  if  Mr.  Finley  would  take  an  interest— to  the 
best  I  recall— and  I  told  bim  that  he  would, 
provided  we  could  get  Dr.  Gordon  or  some  one 
dse  to  take  an  interest   Q.  Ton  say,  the  sale 
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was  finally  made  by  youT  A.  Tes,  I  was— I 
made  the  sale.  Q.  Were  you  promised  anything, 
by  any  oiie,  for  making  the  deal?  A-  I  was 
promised  a  commissioQ,  when  I  took  the  option 
on,  on  the  sale.  Q.  Were  you  promised  any- 
thing for  makiug  this  deal?  A.  Yes.  Q.  By 
wh(Hn?  A.  Br  Mr.  Beck.  Q.  What  were  you 
promised?  A.  I  was  promised  $300— under  cer- 
tain omditions.'' 

With  refermoe  to  his  liability  on  the  notes, 
Todd  stated  tbat  aa  he  nndostood  It,  if  he 
did  not  have  anything,  he  coold  not  be  made 
to  pay  the  notes,  bat  that  he  would  be  taken 
care  of  by  Mr.  lieck  for  his  part  of  the  notes, 
whatever  it  was;  that  he  would  be  allowed 
time  sufficient  to  pay  his  part  of  the  notes; 
or  that  Beck  would  take  bis  Interest  at 
that  time  If  be  would  tarn  his  Int^est  to  him. 

He  further  testified  that  be  never.  In  fhct, 
received  any  commission  whatever.  It  Is  true 
that  the  record  Shows  that  Todd's  testimony 
was  considerably  weakmied  on  cross-examina- 
tion, apparently  dae  to  an  effort  on  his  part 
to  place  bis  actions  in  the  matter  in  the  best 
possible  light,  and  It  Is  also  true  that  he  testi- 
fied tbat  at  least  cme  of  the  plaintiff^  knew 
that  he  was  to  receive  a  commission  In  mak- 
ing the  sale,  but  bis  evidence  in  this  respect 
was  contradicted  by  them.  It  is  an-  old  and 
well-established  principle  of  equity  tliat  a  per* 
son  cannot  be,  either  directly  or  Indirectly, 
both  seller  and  purchaser  in  the  same  trans- 
action, for  the  obvious  reason  tbat  he  Is  not  In 
a  situation,  on  accoant  of  his  conflicting  in- 
terests, to  act  fairly  and  impartially  between 
the  parties.  Applying  this  principle  to  the 
instant  case  and  taking  Into  consideration  the 
fact  that  Todd  was  at  the  time  of  the  trans- 
action, and  some  time  prior  thereto  had  been, 
a  business  associate  of  Finley  and  .Gordon, 
in  whom  tlxy  placed  great  ctmfldence,  we 
have  no  doubt  that  Todd's  r^resentations  as 
to  the  value  of  the  property  made  in  the 
presence  of  Mr.  Beck  are  sufficient  grounds 
upon  which  to  i)red]cate  fraud  for  the  re- 
sdssloo  of  the  contract. 

In  Lockwood  v.  Fltts,  90  Ala.  150,  7  South. 
467,  it  was  held  tbat  where  representations 
were  made  that  certain  promiment  men  were 
stockbtdders,  when  In  truth  nod  In  fact  sudi 
persons  bad  given  tbelr  notes  with  a  secret 
understanding  and  agreonent  that  they  were 
to  be  returned  T^ithout  payment,  an  action 
for  deceit  would  lie.  The  case  of  Reger  v. 
Henry,  48  Okl.  759,  150  Pac.  722,  Is  also  In 
point  in  principle.  Moreover,  the  alleged 
false  representations  as  to  the  condition  of 
the  mine  by  both  Beck  and  Todd  did  not 
relate  solely  to  expected  earnings  or  profits, 
as  they  also  made  representations,  alleged 
to  be  false,  as  to  the  condition  of  the  mine  as 
disclosed  by  the  prospecting  and  develop- 
ment that  had  already  taken  place  at  the 
time  of  the  sale. 

We  cannot  agree  with  counsel  for  defend- 
ants that  plalntUf 8  are  estc^tped  from  rescind- 
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lug  tbe  contract  on  the  ground  tbat  they 
accepted  and  retained  tbe  benefits  thereof. 
The  record  does  show  that,  after  plaintiffs 
secured  possession  of  tbe  property,  Qiey  paint- 
ed tbe  mill  and  operated  It  for  a  short  time, 
but  did  not  get  enou^  mineral  to  pay  ex- 
penses. Later  they  attempted  to  sell  the  prop- 
erty, bat,  according  to  the  evidence  In  tbe 
rec(M^,  were  unable  to  do  so,  for  the  reason 
tbat  attorneys  who  examined  the  title  made 
an  adverse  report  thereon.  That  no  title  was 
conveyed  was  one  of  the  grounds  tor  resds* 
sion,  but  we  have  not  considered  this  phase 
of  the  case,  as  we  are  of  the  opinlw  that  there 
Is  sufficient  evidence  to  support  the  Judgment 
of  the  trial  court  aside  from  this  issue. 
While  there  is  some  ccmflict  In  the  evidence 
as  to  whether  it  was  profitable  to  operate 
the  mill,  we  think  the  weight  there<rf  sup- 
ports iriaintiffs'  contention  that  it  was  not. 
•nie  fact,  however,  that  subsequent  opera- 
tions or  development  proved  that  the  prop- 
erty was  valueless  would  not  be  sufficient 
upon  which  to  predicate  a  judgment  for 
fraud,  were  it  not  for  the  fact  that  the  weight 
of  tbe  evidence  further  shows  tbat  the  defend- 
ant Beck,  through  artifice,  induced  the  plain- 
tiffs to  believe  that  the  lease  was  very  valu- 
able and  prevented  th^  making  an  Independ- 
dfflit  Investigation  as  to  its  real  condition. 

[■]  We  do  not  think  the  plaintlfla  were 
guilty  laches,  for  the  reaa(»i  that;  although 
they  did  not  immediately  Iwlng  suit  upon  dis- 
covering the  wortblessness  of  the  mine,  they 
did  instltnte  their  action  witbtQ  a  reasonaUe 
time  after  they  discovered  tbat  Todd,  on 
whose  Ju4^rm«it  they  thought  they  had  a 
right  to  rely,  was  In  fact  the  agent  of  the 
seller.  We  have  not  overlooked  the  fact  that 
the  omtention  that  the  mine  was  worthless 
is  vigorously  denied.  While  there  Is  evidence 
from  which  it  might  be  deduced  that  the 
mine  was  capable  of  being  operated  profita- 
bly, we  agree  with  the  trial  court  tliat  the 
weight  of  the  evidence  was  otherwise. 

A  considerable  portion  of  defendant's  bplef 
Is  devoted  to  the  advancement  of  the  idea 
that  plaintiffs  were  not  greatly  concerned  as 
to  the  value  of  the  mill  and  lease  purchased, 
and  that  they  only  acquired  it  for  the  pur- 
pose of  using  It  for  advertising  the  Miami 
Lead  &  Zinc  Company,  which  Is  denominated 
by  the  defendants  as  a  "blue  sky"  organiza- 
tion. It  cannot  be  diqmted  that  there  are 
s<»ne  facts  and  circumstances  in  evidence 
from  which  this  deduction  might  be  drawn, 
Lnt  at  most  the  deduction  is  based  on  suspl- 
don  and  not  supported  by  any  direct  evi- 
dence. 

it]  DefiendantB  also  say  that  tbe  trial  court 
erred  In  refusing  to  grant  tbem  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
In  this  Jurisdiction  a  new  trial  will  not  be 
granted  on  this  ground  unless  such  evidence, 


among  other  things,  Is  such  as  would  protiably 
change  the  result  of  the  trial.  It  Is  our  opin- 
ion that,  if  such  evidence  had  been  given  at 
the  trial,  it  would  not  have  changed  the  re- 
sult 

Finding  no  reversible  error,  ttie  Judgment 

Is  affirmed. 

OWflN,  C.  J., 'and  KANS.  JOHNSON,  and 
McNEIIX,  JJ.,  concur. 


BfUSKOQEB  ElfCTRIC  TRAOTION  00.  T. 
LATTX.    (No.  9BM.) 


(Supreme  Court  of  Oklahoma.    Jan.  6, 
Rehearing  Denied  Jan.  17,  1920.) 


(8»aahu§  hv  Gowt.) 

1.  OAunas  «»287(l).  S0S(QHPn8oin  »• 

TKBINQ    CAB    ON    INVITATION    HAT  ASSUlfB 
THAT  CABRIES  HAS  TAKKN  PBOPBB  FEBCAU- 
TIONS;    STOFPINQ  Or  CAB  IS  IMPUUED  INVI- 
TATION TO  ENTEa. 
Feraons  embarking  on  or  alighting  from  an 
interurban  electric  car  npon  an  invitation  ex- 
pressed or  implied  of  the  company's  agents  in 
charge  of  such  car  are  justified  in  acting  upon 
the  ai^umption  that  the  company  has  taken 
propCT  precautions  to  insure  their  safMj.  One 
of  sQdi  precautions  is  stopping  its  cars  at  plao- 
es  where  it  is  safe  for  psssengers  to  em- 
bark or  alight    The  Bt(q>ping  of  a  car  at  a 
place  wher4  people  are  standing  awaiting  to 
get  on  Itoard  is  an  Implied  invttation  to  such 
persons  to  Uke  passage  <«  Ute  car  if  they  so 
desire; 

2.  Caxsibbs  «=>287(1>,  S03(6),  820(30),  847(4) 

— NEGUaBNCB  or  OABBIEB  AND  CONTBIDU- 
TOBT  NXaLXOKNOC  OF  INJUBXn  FA8SENOEB 
BOAsniHO  OAS,  BTOPFIHO  AT  A  ICOBB  HAZ- 
ABDOUS  PLACE  THAN  IT  MIGHT  COHVBHIENT- 
Lr  HAVE  BEEN  BTOPFKO  AT,  HELD  gVESTIONS 
FOB  THE  JUBT. 

Although  the  defendant  company  In  oper- 
ating its  interurban  cars  which,  for  the  ac- 
commodation of  passengers,  stopped  at  a  high- 
way crossing  which  bad  become  the  custom  of 
the  company,  was  not  reqnired  to  provide  a 
passenger  platftHrm  at  such  crossings,  it  was 
reqaired  to  exercise  reasonable  care  to  enable 
passengers  to  alight  or  embark  with  as  little 
danger  as  practicable,  and  where  a  car  stopped 
at  such  highway  crossing  and  a  passenger  invit- 
ed to  embark  at  a  place  more  hazardous  than 
at  which  the  car  might  conveniently  have  8to[»- 
ped,  the  company  was  negligent,  and  where,  un- 
der such  circumstances^  the  plaintiff  In  at- 
tempting to  board  the  car  was  injured,  tbe  qne^ 
tions  as  to  whether  or  not  such  injuries  were 
the  proximate  cause  of  the  defendant  company's 
negligence  in  stopping  the  car  at  a  more  hazard- 
ous place  than  at  which  tbe  car  might  con- 
veniently have  been  stopped,  or  whether  such 
injuries  were  tbe  proximate  cause  of  the  plain- 
tifTB  contributory  negligence  In  boarding  the 
car,  were  the  questions  of  fact  to  be  submitted 
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to  the  jury  under  appropriate  iastructions  of 
the  CQOTt,  and  the  court's  refusal  of  the  requeat 
of  the  defoidant  for  a  peremptory  Inatmetion 
to  find  for  the  defendant  was  properly  refused. 

8.  Cabszebs  «=»318(8)  ~  Etidsnob  held  to 
8uppobt  tbbdior  iit  katos  ot  xhjtbkd  9ab- 

BKNGEB. 

Becord  examined,  and  It  is  AeU  in  the  in- 
atant  caae  that  there  was  evidence  fMSMiably 
tending  to  support  the  verdict  of  the  Jury  and 
■that  the  trial  court  did  not  err  in  OTerrullng 
the  defendant's  motion  for  a  new  triaL 

(AdditUHua  BvUabut  hv  Bditorial  Staffs 

4.  Oakbiebs  «=»316(1)— BubDen  on  injured 
fasseivqu  to  fbots  au.  lutbbui.  aujboa- 

TIONB. 

Before  an  injured  passenger  soln^  for  per- 
sonal injury  from  the  carrier's  negligence  can 
recover,  he  must  prove  all  the  material  allega- 
tions of  his  petition  by  a  preponderance  of  tlM 

evidence. 

A.  Kbouoence  <a»BO  -"Rtommg  oaitbb" 

DXnNED. 

Ad  act  is  the  "proximate  eanse"  <rf  an  In- 
jury when  such  injury  was  the  natural  and 
probable  consequence  of  the  set  and  when  that 
ought  to  have  been  foreseen  In  the  li«^t  of  the 
attending  drcumstances. 

[Ed.  Note.— Fw  other  definitlMis,  see  Words 
and  Phrases,  First  and  Second  Series,  Fnud- 
mate  Cause.] 

6.  NbGLIQENCB  «=3l36(25)— FBOZQCASX  OAtJSl 

(]nE8TI0n  FOB  JUBY. 

The  question  of  proximate  cause  is  one  of 
fact  for  the  jury,  except  where  the  facts  are  not 
in  dispute  and  reasonable  men  cannot  differ 
on  the  questioUf  in  which  case  it  oould  become 
one  of  fact  for  the  court. 

7.  Appeal  and  ebbob  ^alOOl(l)— Vebdict 

WILL  KOT  BK  DISTUBBED  WHEBK  EVIDENCE 
BBA80NABLT  TENDS  TO  BtJPFOBT  IT. 
In  any  action  triable  to  the  jury  where 
there  is  evidence  reasonably  tending  to  support 
■ts  verdict,  it  will  not  be  disturbed  on  appeal. 

Error  frran  District  Court,  Muskogee 
County. 

Action  by  Martha  Latty  against  the  Musko- 
gee Electric  Traction  Company.  Verdict  and 
judgment  for  plaintUt,  and  defendant  brings 
error.  Afllnned. 

B.  B.  Blaken^  and  J.  H.  Maxey,  botb  of 
Tulsa,  for  jtlalntifl  In  error. 

Myroa  White,  of  2Iu8k(«ee,  and  B.  L.  Dis- 
ney, of  Ardmore^  fOr  dtfradant  In  error. 

JOHNSON,  X  Ttiis  was  an  action  for  per- 
aoa&l  injury,  commeni»d  In  tbe  district  court 
of  Muskogee  coiin^,  by  the  defendant  In  er- 
ror against  the  plalntUf  In  error.  The  par- 
ties \^'lll  be  referred  to  herein  as  they  ai>- 
pcared  In  the  court  below. 

The  plaintiff  sued  to  recover  96,000.  The 
■cause  was  tried  to  a  jury,  who  returned  a 
verdict  In  favor  of  the  plaintiff  for  $1,000, 


upon  which  the  trial  court  rendered  judff- 
matt,  to  reverse  which  this  proceeding  in 
error  was  regularly  ccHumencedk 

The  defiendanf  s  assignments  of  error  are: 
(1)  The  conrt  erred  In  overruling  motlcm  for 
a  new  trial;  Oi)  verdict  and  judgment  are  not 
mstained  by  sutudent  evidence;  (8)  verdict 
and  jodgmoit  are  cnttraiy  to  law ;  (4)  court 
wred  in  r^oshig  to  sostaln  dnnorrer  to 
Idainturs  evldeuoe;  iSi  orred  in  refusing  to 
direct  the  jury  to  retnm  verdict  for  the  de- 
Cendant. 

In  the  plaintUTe  amended  petition  tiie  act 
of  n^llgence  duu«ed  against  tlw  defendant 
is  as  follows: 

"Plaintiff  further  states  tiiat  on  the  28th  day 
of  October,  1913,  she  and  other  parties  with 
her  went  to  the  point  beretDf(»«  mentioned, 
which  point  is  the  intersection  of  tbe  public 
U^way  or  the  section  line  road  snd  said  elei> 
trie  line  ta  railway,  for  the  purpose  of  boardins 
the  car  operated  tiiereon  by  the  defendant  com- 
pany, and  that  plaintiff  stopped  upon  the  graded 
roadway  of  said  public  road,  at  which  point 
was  the  customary  and  usual  stopping  of  cars 
on  said  line  for  the  purpose  of  taking  and  dis- 
charging passengers,  and  upon  the  arrival  of 
said  car  going  toward  Hyde  Park  on  safd  line, 
said  car  failed  to  stop  upon  the  graded  road- 
way, but  went  over  said  usual  stopping  place» 
and  throng  the  careless  and  n^igent  cqyera- 
ti(A  of  said  car  by  defendant's  agents  and  em- 
ployes, said  ear  was  stopped  at  a  point  east  of 
the  graded  roadway,  so  that-  this  plaintiff  was 
compelled  to  leave  the  graded  roadway  and 
walk  down  into  a  ditch  or  depression  along  the 
graded  roadway  or  right  of  way,  along  the  track 
of  defendant,  and  by  reason  of  said  careless  and 
negligmt  operation  of  said  car  as  aforesaid,  this 
^idntifF  was  ctHnpelled  to  board  said  car  from 
said  ditdi  or  depression,  and  s^  car  was 
stopiwd  In  a  position  so  that  the  lower  at^ 
of  the  car  was  a  distance  of  two  or  three  feet 
from  the  ground,  and  the  plaintiff,  in  attempt- 
ing to  board  the  same,  had  great  difficulty  in 
climbing  upon  the  lower  step  of  the  car  by  rea- 
son of  the  height  of  the  same  from  the  ground  *, 
and  that  in  climbing  upon  said  step  this  plain- 
tiff took  hold  of  the  handrail  and  placed  her 
left  knee  upon  the  lower  step,  and  in  attempting 
to  put  her  right  foot  upon  the  said  step,  her 
right  foot  slipped  from  tbe  said  step,  and  the 
lower  part  of  her  right  leg  struck  the  edge  there- 
on, and  severely  and  dangerously  fractured  and 
brolscd  the  bone  and  tbe  tissues  surrounding 
the  same,  below  the  knee,  and  by  reason  thereof 
this  plaintiff  was  confined  to  her  bed  for  a 
period  of  six  months,  and  was  unable  to  per- 
form her  usual  duties  for  a  period  of  eighteen 
months  from  said  accident  and  Injuries  so  sus- 
tained, and  plaintiff  has  suffered  great  physi- 
cal pain  and  mental  anguish  by  reason  of  the 
injuries  so  received  by  her  as  aforesaid,  and 
that  she  has  been  permanently  crippled,  dis- 
figured, and  disabled  by  reason  of  said  injuries, 
and  has  been  put  to  a  great  expense  in  trying 
to  be  cured  of  said  injuries  and  compelled  to 
expend  approximately  $100  for  help  and  assist- 
ance in  her  household  duties  by  i&aoa  of  said 
injuries,  during  the  eighteen  months  inunedlately 
following  said  injuries  so  received. 
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"Habitiff  fozthw  statw  that  the  traded  road- 
way at  the  intersftction  of  the  pablic  highway 
and  taid  street  railway  croBSing  was  the  aaaal 
aod  customary  place  for  said  street  cars  to 
stop  for  the  parposB  of  receiving  and  discharg- 
ing passengers,  and  that  said  defendant  com- 
pany did  usoaily  and  customarily  stop  at  said 
point  and  roo^ve,  take  on,  and  disdia^  pas- 
secgers,  and  that  the  distance  from  said  road 
grade  to  th«  lower  atep  of  the  atraet  can  of 
said  defendant  company  at  the  point  of  said 
crossing  was  appro^mately  eleven  inches,  mak- 
ing said  road  crossing  a  reasonably  safe,  suit- 
able and  convenient  place  for  receiving  and  dis- 
charging pasaengers  by  dd!endant  company's 
street  cars;  whereas  the  point  at  which  said 
street  car  actually  stopped  to  receive  plaintiff 
aa  a  paasenger,  at  the  time  ^intUE  sustained 
said  injaiiea,  waa  a  dlstaoee  of  about  three  or 
four  feet  from  and  beyond  the  said  graded  road- 
way and  from  aald  safe  and  suitable  place  for 
the  receiving  and  discharging  of  passengers,  and 
was  directly  over  and  above  a  ditch  or  depres- 
sion by  the  side  of  defendant's  roadbed,  making 
the  distance  from  the  lower  step  of  the  street 
car  to  the  ground  in  said  depression  or  ditch 
approximately  three  feet,  and  that  by  reason 
of  the  position  of  said  car  stepa  over  said  ditch 
or  depreasioD  at  the  time  said  car  stopped  to 
recdve  this  plaintiff,  It  was  necesaary  for  the 
plaintiff  to  go  into  said  dltdi  or  depression ;  and 
that  said  injuries  were  received  without  any 
negligence  or  fault  whatsoever  on  the  part  of 
this  plaintiff,  bat  solely  through  and  by  reason 
of  the  carelennesa  and  negligence  of  the  de- 
fendant street  car  company  and  Its  onployte  in 
passing  by  and  beyond  said  safe  and  usual  and 
ciiat<»naiy  place  of  atopj^g  said  street  ears, 
and  in  stoppinc  said  street  car  to  take  <m  the 
plaintiff  at  said  point  above  said  ditch  or  de- 
pression an  unoso^  place  of  receiving  and  dis- 
charging paasengere,  which  said  point  where 
said  car  was  so  stopped  through  the  negligence 
of  defendant,  its  agents  and  employes,  was  an 
unsafe,  unsuitable,  unaanal  and  dangerous  place 
to  receive  or  discharge  passengers." 

The  defendant's  answer  conslBt£d  of  a 
general  denial  and  the  flefaise  of  eontrlbn- 
tory  nei^lgence,  to  wbldi  answer  tlie  ^IntlfC 
filed  a  reply  consisting  of  a  general  denial. 
There  was  no  material  conflict  In  the  evi- 
dence, wblidi  wtLB,  in  snbstance:  Tbat  on  tlie 
day  of  the  alleged  injury,  the  plaintiff,  in 
company  with  ber  motlier,  her  son,  who  was 
a  young  man  abont  grown,  her  sister,  and 
two  small  children  ot  her  sister's,  and  a 
lady  friaid.  a  Mrs.  Ledbetter.  boarded  (me  of 
the  defendant's  cars  for  the  purpose  of  yisit> 
ing  the  dty  cemetery  which  was  located  out- 
side the  city  limits,  and,  on  said  car  reach- 
ing a  pablic  highway  or  section  line  at  a 
point  about  400  yards  fr<mi  the  cemetery, 
It  stopRed,  and  the  parties  named  left  aaid 
car  and  proceeded  to  the  cemetery,  and  s<mie 
tn-o  or  three  honrs  thereafter  returned  to 
the  point  where  they  left  the  car  for  the  pur^ 
pose  of  retomlng  to  the  city;  that  while 
waiting  for  the  car  they  stood  ap(m  the  grad- 
ed portion  of  the  highway  by  the  side  of  the 
defendant's  track,  and  that  when  the  car  ap- 
proached the  highway,  and  without  any  sig- 


nals from  any  (xt  the  persons  named.  If  iHaw- 
ed  up  and  araesed  the  hit^iway,  and  came  to 
a  stop  with  Che  rear  steps  thereof  from  three 
to  five  feet  beytmd  the  graded  portl(Xt  of  the 
highway  where  the  plaintiff  and  her  com- 
panions were  standing,  all  of  whom  followed 
up  the  car  and  boarded  the  same ;  and  fliat, 
in  attempting  to  board  (he  car,  the  plaintiff 
was  injured  in  the  way  and  manner  allied 
in  her  petition. 

The  testimony  showed  that  ttie  dis- 
tance from  the  lower  step  of  the  car  to  the 
ground  where  the  car  stopped  was  consider- 
ably greater  than  it  would  have  been  had  the 
car  Btoi^>ed  upon  the  graded  highway,  where 
the  plaintiff  and  her  companions  were  stand- 
ing; the  difference  In  the  distance  being 
from  six  to  eight  Inches. 

It  was  not  disputed  that  the  plaintiff  con- 
tinued to  suffer  pain  from  the  time  of  the  in- 
Jury  to  the  time  of  the  trial;  that  she  was 
under  the  constant  care  ot  a  physician  for 
18  months  after  receiving  the  Injury ;  that  as 
a  result  of  the  Injury  necrosis  of  the  tibia  or 
shin  bone  followed,  and  that  about  one-fourth 
of  the  front  part  of  the  bone  sloughed  away, 
leaving  the  same  greatly  weakened,  more 
susceptible  to  being  broken,  and  such  coudl- 
tion  was  permanent;  that  the  plaintlfl  was 
unable  to  attend  to  her  business,  that  of  con- 
ducting a  boarding  house,  for  a  period  of 
from  four  to  six  monttu^  on  account  of  which 
she  was  compelled  to  anploy  additional  help. 

While  the  dtfendanfs  assignm^ts 
of  error  are  numerous  as  hereinbefore  set 
out,  it  relies  for  a  reversal  principally  upon 
two  grounds,  which  may  be  stated  as:  (1) 
There  was  no  primary  negligence  on  the  part 
of  the  defendant,  charged  or  shown  by  the 
plaintiff;  (2)  that  the  trial  court  failed  to 
VTOi^iy  submit  to  the  Jury  tlie  dtfendanfa 
defense  of  contributory  ne^lgence  on  the 
part  of  the  plaintiff.  We  will  notice  these 
propositions  in  the  order  named.  Counsel 
for  the  defendant  discnsB  the  first  impesl- 
tion  in  fh^  brief  under  the  following  sub- 
heads: W  Defendant  was  not  required  on- 
der  the  law  to  foraiah  this  plaintiff  a  safe 
idace  to  board  the  car  at  fbe  point  where 
ttiey  attonpted  to  board  the  same;  (b)  stop* 
ping  the  car  at  tike  place  where  the  plalnOfl 
claims  it  was  stopped  under  the  admitted 
facts  did  not  oonstitnte  negligence ;  (($  that 
if  stopping  the  car  at  this  point  was  a  n^ 
llgent  act.  It,  as  a  matter  of  law,  was  not 
the  proximate  cause  <tf  the  injury;  (d)  the 
injury  of  the  plaintiff,  U  any,  was  caused  by 
mere  accident  for  which  she  cannot  reco?er 
a  Judgment  In  damagee  -and  say,  in  suiiptnt 
of  the  contentlim  of  Oie  defendant: 

"This  is  a  place  over  which  the  county  has 
exclusive  jurisdiction  and  in  which  the  defend- 
ant could  not,  except  under  special  arrangement 
with  the  county  authorities,  build  and  maintain 
a  platform;  that  there  is  a  marked  diatinctiwi 
between  the  dot^  of  a  steam  nllway  and  the 
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daty  of  a  atnot  raOway  to  famish  the  intendios 
pasaenger  with  a  safe  place  to  board  its  cars" 

— and  dte  In  Bupport  of  this  omtentlon 
"lihDmpson  on  Neglicence^  |  2712,  whldi  to  as 
follows: 

"The  doty  of  a  common  carrier  of  paaaensen 
to  provide  a  reasooably  lafe  place  for  reeeivinf 
and  dischargins  his  pasabngera,  can  have  bat  a 
qualified  application  to  street  railways,  where 
the  passengers  are  usually  taken  up  and  dis- 
charged upon  the  surface  of  the  street.  Such  a 
company,  is  not,  for  instance,  answerable  In 
damages  on  the  footing  of  ne^lgence,  because 
it*  motorman  atopped  the  ear  at  a  place  where 
tiie  pavemoit  of  the  street  was  partially  torn 
dp  for  repairs,  without  informing  the  passenger 
of  its  condition,  and  warning  him  to  be  cautious 
in  al^hting  from  the  car,  where  Its  oonditiou 
was  plainly  apparent" 

Counsel  for  the  defendant  next  clto  In 
th^r  brief,  as  supporting  their  contention, 
an  excerpt  from  the  opinion  of  the  court  In 
the  case  of  Ftaclc  t.  Nassan  EL  By.  Co.,  41 
App.  Dlv.  S99,  68  N.  Y.  Supp.  888,  which  to 
as  follows: 

"Counsel  fbr  the  defendant  expressly  excepted 
to  the  instroction  that  it  was  the  duty  of  the 
defendant  to  provide  a  reasonably  safe  place  for 
the  plaintiff  to  alight  on.  As  a  general  proposi- 
tion, I  do  not  understand  it  to  be  the  law  that 
a  street  railway  company,  whose  ear  is  brought 
to  a  standstill  at  the  Instance  of  a  passenger, 
not  at  any  terminal  point  or  at  a  stopping  place 
regolarly  deslfnated  as  sneh  by  the  management 
of  the  roa^  to  bound,  In  die  dlscha^  of  Its 
duties  as  a  common  carrier  to  fomi^  to  the 
passenger  a  safO  place  at  whidi  to  alight  The 
passenger,  under  audi  circumstances,  chooses  the 
place  tor  himself;  and  unless  there  is  evidence 
that  its  dangerous  character  was  known  to  the 
persons  operating  the  car,  and  that  they  aUowed 
him  to  alight  without  giving  him  any  caution, 
the  railroad  company  is  ordinarily  not  respon- 
sible for  the  unsafe  condition  of  any  part  of  the 
street,  except  that  which  constitutes  a  part  of 
Its  roadbed,  or  which  It  to  legally  obligated  to 
keep  in  r^air." 

While  donbtless  oonnsd  did  not  so  Intend, 
yet  the  foreeoing  to  very  mtoleadlng,  as  the 
court  in  that  case  did  not  adc^  the  doctrine 
announced  in  the  quotaticm  abore,  bot  the 
court  was  merd.7  stating  tba  contentlm  of 
counsel  In  that  case.  Such  contentiim  was 
overruled  by  the  court,  as  dearly  appears 
from  the  conduslon  reached  In  the  oi^Ion, 
which  was  as  follows: 

"I  am  inclined  to  think,  therefore,  that  the 
instruction  of  the  eonrt  to  which  thto  raceptlon 
relates  would  have  to  be  regarded  as  too  broad, 
if  We  took  the  same  view  of  it  as  does  the 
learned  counsel  for  the  appellant,  and  consider- 
ed it  as  though  it  stood  alone,  separate  and 
apart  from  the  rest  of  the  charge.  It  must  be 
remembered,  however,  that  the  court  had  dis- 
tinctiy  impressed  upon  the  minds  of  the  jury 
the  proposition  that  thoy  could  not  find  a  ver- 
dict in  favor  of  the  plaintiff,  unless  the  acci- 
dent  occurred  in  consequence  of  the  dangerous 


I  condition  of  that  portion  of  defendants  roadbed 
upon  which  the  plaintiff  stepped.  As  to  thto 
part  of  the  street.  It  was  a  place  which  the  de- 

I  fendant  was  bound  to  exercise  reasonable  care 
to  keep  safe  for  the  use  of  passengers  invited 
or  permitted  to  alight  apon  it,  so  that,  v^hen 

'  aU  portions  of  the  charge  which  relate  to  thto 
subjeet  are  construed  together,  we  find  that  the 
Jnry  were  merdy  Instruelil  thai;  if  the  de- 
fendant provided  any  part  of  Ito  roadbed  o  a 
place  for  passengers  to  alight  (m,  it  was  bound 
to  exercise  reasonable  cars  to  keep  tiiat  par- 
ticular place  safe  for  the  purpose.  In  this  in- 
struction there  was  certainly  no  error.  Al- 
thoagb  the  acddent  occurred  In  daylight,  the 
conditions  of  danger  were  not  obvious  as  to 
charge  the  plaintiff  with  contribatory  ne^igence, 
as  a  matter  ot  tow,  and  that  question  was  prop- 
erly left  to  the  Jnry.  In  both  aspects  of  the 
case,  I  think  the  judgment  ^ould  be  affirmed." 

Ooansel  next  dte  In  support  of  their  con- 
tention the  case  ot  Blgelow  t.  West  End  St. 
Ry.  Co.,  161  Mass.  893,  37  N.  B.  307,  the  fol- 
lowing exceri>t: 

"Eknployds  on  a  street  ear  have  a  tit^  to 
assume  that  a  passengCT,  In  alighting  from  the 
car  in  broad  daylight,  will  notice  an  excavation 
in  the  street,  caused  by  the  removal  of  paving 
blocks;  and  the  company  to  not  chargeable  with 
negligence  because  they  stopped  the  car  near  the 
excavation,  or  beeatiae  diey  failed  to  caution 
the  passenger  as  to  the  condition  of  the  street.** 

Also,  an  excerpt  from  the  opinion  of  the 
court  In  th«  case  of  Scanlan  t.  Phitodelphla 
By.  Co.,  208  Fa.  195,  07  AtL  621,  wbldi  is 
as  fOUowB; 

"Giving  to  the  plaintiff  the  right  to  the  most 
favorable  view  of  the  facts  that  may  reasonably 
be  taken  of  them,  the  court  should,  upon  pnver 
request  being  made,  declare  whether  or  not, 
under  the  submitted  testimony,  the  conclusion 
of  negligence  can  be  readied  bj  the  jury.  In 
the  present  case  we  are  unable  to  agree  with  the 
view  taken  by  the  trial  Judge.  Our  examination 
of  the  testimony  impel*  us  to  concluai<m  tlut 
tiie  question  involved  was  one  for  the  court,  and 
not  for  the  Jury." 

The  Supreme  Court  of  Iowa,  In  flie  case  oC 
McGovem  v.  Intorurban  By.  Co.,  136  Iowa, 
13,  111  N.  W.  412,  13  L.  B.  A.  (N.  S.)  476, 
12s  Am.  St.  Bep.  216,  had  nnd«  considera- 
tion the  predse  questlMi  involved  In  the  In- 
i  stant  cose  where  the  facts  were  very  similar, 
!  and  the  court  in  the  course  of  the  opinion 
said: 

"The  request  of  the  defendant  that  the  jnry 
be  instructed  to  return  a  verdict  in  its  favor, 
on  the  ground  that  there  was  no  evidence  of 
negligence,  was  properly  overruled.  While  it 
was  not  the  duty  of  tlie  deftedant  operating  a 
car  which,  for  the  accommodation  of  passengen, 
was  stopped  at  any  highway  crossing  where  they 
desired  to  alight,  to  provide  a  passenger  plat- 
form at  each  of  such  crossings,  it  was  its  duty 
to  exercise  at  least  reasonable  care  to  enable 
plaintiff  to  alight  with  as  little  danger  as  prac- 
ticable, and  if  the  car  was  stopped,  and  plaintiff 
invited  to  alight,  at  a  place  more  hazardous 
than  that  at  which  the  car  might  oonveni^tly 
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have  been  stopped,  then' the  dcfendaiit  was  neg- 
ligeot  The  question  was  properly  for  the  jury. 
Richmond  City  R.  Co.  v.  Scott,  86  Ta.  902,  11 
8.  E.  404 ;  Cartwright  t.  Railway  Co.,  63  Mich. 
606.  18  N.  W.  380,  50  Am.  Bep.  274  ;  Bollard 
V.  Boston  &  M.  R.  Co.,  64  N.  H.  27,  5  AtL  838. 
10  Am.  St.  Rep.  367.  Th«  cues  relied  on  for 
appellant  are  those  in  which  It  is  held  that  a 
street  car  company  is  not  llahle  to  a  passenger 
•lightinK  from  the  ear  for  fnjnries  received 
after  alighting,  due  to  defects  in  the  highway. 
See,  for  example,  B^elow  t.  West  End  St.  Ry. 
Co.,  37  N.  £.  367,  161  Mass.  393;  Scanlan  v. 
Phila.  Rapid  Transit  Co.,  208  Pa.  195,  57  AH 
521 ;  Conway  v.  Lewiaton,  etc..  Horse  R.  Co. 
87  Me.  283'  [00  Me.  199],  38  AU.  110.  In  the 
case  last  cited  it  is  said:  It  should  also  be  re- 
membered that  the  defmdant'B  cars  were  drawn 
by  horses,  and  operated  withoat  regular  sta- 
tions or  established  places  for  passengers  to  get 
cm  or  off  the  cars.  They  were  not  run  from 
station  to  station  only,  bat,  upon  signal  or  re- 
quest, stopped  as  near  tbs  point  desired  as 
practicable  either  to  take  on  or  to  discharge 
passengers.  It  was  undoubtedly  the  duty  of  the 
conductor  to  exercise  all  reasonable  care,  dili- 
gence, and  prudence  to  ascertain  the  coniUtlons 
existing  at  all  points  where  the  cats  were  to 
■top,  and  othtfwise  to  promote  the  convenience 
and  guard  the  safety  of  passengers  at  all  times 
when  entning  or  leaving  dio  ear.*  This  lan- 
guage Boggesta  a  distinction  which  should  be 
talcen  Into  account  between  street  csrs  operated 
In  die  streets  of  a  cl^  which  are  stopped  on 
ajgnal,  and  interarban  cars  operated  tbrou^ 
the  country,  aod  which  may  be  stopped  at  high- 
way croasingB.  Cars  of  the  latter  descriptlkn 
are  stopped  at  any  highway  designated  by  the 
passenger,  but  the  particular  place  in  the  high- 
war  at  which  the  car  shall  be  stopped  Is  under 
the  control  of  the  conductor  or  motorman,  and 
care  should  be  exercised  to  stop  the  car  at  such 
place  ss  i>  reaaonaUy  saltBble  for  the  purpose, 
as  safe  n  place  as  can  be  reasonably  selected." 

This  proposltioD  la  discussed  In  Nellla  on 
Street  Railways,  toL  X  (2d  Ed.)  1 800,  where- 
in It  is  said: 

"Persons  embarking  on  or  alighting  from  rail- 
way trains  or  street  cars  npcm  the  invitation,  ex- 
pressed or  implied,  of  the  company's  officials, 
are  Justified  in  acting  upon  the  assumption  that 
tJie  offidals  have  taken  proper  precautions  to 
insure  their  safety.  One*  of  sncb  precautions  is 
to  avoid  stopping  its  cars  at  places  where  It  is 
not  safe  for  passengers  to  embark  or  alight  It 
should  either  stop  Its  cars  short  of,  or  pass  them 
beyond,  the  danger  point,  where  the  company  is 
under  no  direct  obligation  to  rei>air  or  keep  in 
good  ooodition  the  bridges  or  streets  along  its 
right  of  way.  A  street  lailiray  ccHupany  owes  a 
dut?  to  the  public  to  stop  at  its  t^ular  cross- 
ings, on  a  seasonaUe  signal,  to  receive  those 
desiring  passage.  The  stopping  of  a  car  at  a 
{dace  where  people  are  standing  awaiting  to 
get  on  board  Is  an  implied  invitation  to  such  per- 
sons to  take  passage  on  the  car  if  they  so  de- 
sire. Where  csrs  are  accustomed  to  atop  at  a 
point  between  iatersections  of  a  street  in  order 
to  switch,  and  passengers  frequently  board  cars 
at  this  point,  the  public  may  assume  that  this 
place  has  been  fixed  upon  as  an  appnqwiate 
place  for  the  reception  of  passengers." 


The  case  of  Haas  v.  Wichita  B.  Se  Light 
Cc  89  Kan.  613,  132  Pac.  195.  48  L,  R.  A. 
(S.  S.)  974,  was  similar  to  the  Instant  case. 
Id  that  case  <Hie  of  the  acts  of  negligence 
charged  was  la  falling  to  provide  a  safe 
place  (or  passengers  to  board  Its  can.  Tbe 
trial  court  instructed  tbe  Jnry,  to  wlii<ih  the 
defendant  saved  an  objection: 

"That  if  the  defendant  stopped  its  cars  to 
receive  passengers  at  the  place  «'heie  the  in- 
Jury  occurred,  It  was  bonnd  to  make  the  i^ace 
reasonably  safe  for  that  purpose;  also,  that  per- 
scms  entering  a  street  car  upon  the  express  or 
implied  invitation  of  the  company  are  justified 
in  assuming  that  ptoper  precautions  had  been 
taken  for  their  safety,  and  that  one  of  such 
precautions  is  to  avoid  stopping  cars  at  a  place 
which  is  not  safe  for  paasengers  to  embark." 

The  Suprane  Court  of  Kansas  approved 
the  Instructtons  In  tbst  case,  citing  many 
cases  In  support  thereof  also  die  section  of 
Nellls  on  Street  Hallways,  sn^.  Tb«n  In 
the  opinion  used  the  followliu  lai^nugo: 

"While  many  dedsions  affirm  the  liability  of 
street  cor  companies  for  injuries  suffered  by 
passengers  in  aUghtlng  at  places  tmsafe  for  that 
purpose,  comparatively  few  have  been  fbund  de- 
claring a  like  IlahDity  to  sharking  passengers. 
This  may  be  accounted  for  by  Hie  better  oppor* 
tottity  of  the  latter  to  see  and  avoid  the  danger. 
No  good  reasMt  for  distinction  In  principle  ap- 
pears. If  the  passenger  is  not  negligent,  the 
responsibility  of  the  carrier  is  the  same  whether 
he  is  invited  to  take  or  leave  the  car."  89  Kan. 
61»,  182  Pa&  187.  48  li.  B.  A.  (M.  a)  074. 

The  Supreme  Court  of  Waablngton,  In  the 
case  of  Vasele  v.  Grant  St.  Electric  By.  Go., 
16  Wash.  602.  48  Pac.  249,  decided: 

"Where  an  electric  car  was  stopped  20  feet 
beyond  the  crossing,  at  an  elevated  part  of  the 
road  dangerous  becanse  uafeneed  and  unlisted, 
whereby  a  pOTSon  Intending  to  take  paasage 
waa  injured,  tho  court  said  that  stopping  and 
keeping  the  ear  in  that  place  was  an  implied  In- 
vitation to  the  person  to  take  passage,  and  was 
a  negligent  act,  and  the  question  of  contributory 
negligence  was  for  the  jury."  89  Kan.  619,  1^ 
Pac.  197,  48  L.  K.  A.  (N.  S.)  974. 

In  the  case  of  Pfeffer  v.  Buffalo  Ry.  Co^ 
24  N.  Y.  Supp.  490,  SyL  2  (4  Misa  B^.  46B), 

It  was  said: 

"The  fa«t  that  the  crosslttg  where  the  car  liad 
stopped  was  not  a  regtilar  stopping  place,  and 
that  stopping  there  was  in  violation  of  defend- 
ant's rules,  did  not  release  defendant's  servants 
from  the  duty  of  looking  oat  for  any  person  at- 
tempting to  get  on  board  the  car  while  stopping 
there,  when  the  evidence  showed  that  cars  were 
constantly  stopped  there,  and  that  the  public 
had  no  notice  of  snch  rule." 

In  the  case  of  Boss  v.  Concord  St  Ry.  Co., 
70  N.  H.  170,  46  AtL  1056,  the  Suprone  Court 
of  Kew  Uampshlre,  in  a  com  very  similar  to 
the  instant  case,  said: 

"The  case  shows  that  the  place  where  they 
might,  and  usually  did,  stop,  was  much  safer 
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than  tbe  one  vhere  they  itonted  lAm  the  plain-  r 
tiff  was  injured.  There  is  no  ground  lor  con- 
tending that  this  was  not  sufficient  evidenoe  of  r 
their  negligence.  The  plaintiff  had  been  accos- 
tomed  to  get  off  the  cars  at  the  cemetery  en- 
trance, and  in  so  doing  bad  never  ezi»erienced 
any  difficulty.  Uiran  this  occasion,  with  her 
attention  largely  absorbed  in  caring  for  her 
bundles,  and  being,  as  she  considered,  careful  in 
her  manner  of  alighting,  die  failed  to  look  at  the 
ground  where  she  was  about  to  step  and  so 
stepped  or  fell  into  the  hole  opposite  which  tbe 
defendants  had  stopped  the  car.  It  is  contended 
that  it  is  the  duty  of  all  alighting  passengers  to 
look ;  and,  if  fhey  failed  to  do  so,  It  follows,  as 
a  conclusion  of  law,  that  they  are  negligent. 
Ko  matter  how  many  and  convincing  the  sur- 
rounding circumstances  tending  to  show  the 
reasonableness  of  the  passenger's  reliance  upon 
knowledge  of  the  ntuation  obtained  in  some  oth- 
er way,  they  are  not  to  be  considered,  because 
the  definition  of  due  care  on  the  part  of  an 
alighting  passenger  has  been  developed  into  a 
formnla  as  fixed  as  the  statute  law.  Dedsions 
are  to  be  found  wherein  such  a  doctrine  has  been 
upheld  in  other  Jvrisdictions,  but  they  proceed 
upon  a  theory  so  at  variance  with  the  law  of 
negligence  in  this  jurisdiction  as  to  be  of  little 
value  here.  The  rule  in  this  state  is  that  each 
case  is  to  be  determined  in  the  light  of  its  own 
circumstances.  Ricker  v.  Hall.  69  N.  H.  592, 
45  Atl.  556.  •  •  •  It  may  be  conceded  that, 
if  the  plaintiff  had  looked,  she  would  have  re- 
frained from  stepping  as  she  did,  and  still  the 
defendants  may  be  liable.  Tbe  ftict  that  more 
precaati<m  on  ber  part  would  have  prevented 
the  accident  does  not  necessarily  defeat  a  re- 
covery. Tbe  Question  is  whether  some  fair- 
minded  men  might  eay  that,  with  her  knowledge 
and  in  her  situation,  she  acted  with  reasonable 
prudence,  without  further  investigatiug  the  con- 
dition of  the  ground  she  was  to  alight  upon. 
The  teat  of  her  right  to  have  the  question  of  her 
care  determined  by  a  jury  was,  not  whether  she 
did  all  tliat  sho  could  do  in  the  way  oi  taking 
precautions,  bnt  whetiier  she  did  auongh  so  that 
her  conduct  might  ' be  thought  to  Im  that  of  a 
person  of  average  prudence." 

We  are  constrained  to  hold  that  the  trial 
court  conunttted  no  error  In  overruling  the 
demurrer  of  the  defendant  to  the  evidence  of 
the  plaintiff  as  well  as  objections  to  the  in- 
troduction thereof,  upon  the  grounds  that 
her  petition  failed  to  state  facts  suttlcient  to 
constitute  a  cause  of  action  in  her  behalf. 

Coutsel  for  the  defoidant  next  Wscuss  in 
their  bri^  aBsIgnments  of  error  from  2  to 
7,  inclusive,  which  go  to  the  question  of  the 
court's  refusal  to  give  certain  designated  re- 
quested InstructionB  to  the  Jury.  We  have 
carefully  examined  the  Instructions  and  are 
of  the  opinion,  and  so  hold,  that  the  refusal 
of  the  trial  court  to  give  such  instructions 
was  not  error  for  the  reastm  that  the 
questions  of  law  Involved  were  either  cov- 
ert by  the  court  in  the  Instructions  given  to 
the  Jury  or  were  not  applicable  to  tbe  facts 
If  this  case,  or  failed  to  state  the  propost- 
tiou  of  law  inTolved  correctly,  bo  under  these 


I  circumstances  the  trial  coart  prc^wrly  re-  | 
j  fused  to  give  the  same. 

The  plaintiff  in  aror's  el^tfa  assignment 
is  that  tbe  court  erred  in  giving  instruction 
No.  9  to  the  Jury,  and  Its  ninth  assignment 
that  tbe  court  erred  In  giving  Instruction  No. 
3  to  the  jury.  Instruction  No.  9  was  upon 
the  question  ot  contribntory  negligence  and 
was  as  follows: 

"Ton  are  instructed  that  even  though  yon 
should  find  that  the  idaintiff  knew  and  realised 
the  risk  incident  to  boarding  defendant's  car  in 
its  unusual  position.  If  any,  you  will  not  find 
that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  so  attonpting  to  board  tiie  car,  unless 
you  find  that  she  failed  to  exercise  for  herself 
the  degree  of  care  which  a  reasonably  prudent 
and  careful  person  would  have  exercised  onda 
the  same  drenmstancefc** 

The  court  In  otlier  paragraphs  of  Its 
charge  had  Instrocted  the  Jury  that  tbe  bur- 
den was  upon  the  plaintiff  to  prove  her 
cause  of  action  to  the  satisfaction  of  the  Ju- 
ry by  a  preponderance  of  the  evidence,  that 
she  must  show  by  a  preponderance  of  the 
evidence  that  she  suffered  an  injury,  and 
that  said  Injury  was  occasioned  by  and 
through  the  negligence  of  the  d^endant 
which  was  the  approximate  cause  of  ber  In- 
Jury;  and  in  paragraph  S,  that  the  law  re- 
quires that  before  a  person  attonpts  to 
board  a  street  car  they  must  exercise  their 
ordinary  senses  in  observing  and  seeing  the 
condition  of  the  place,  and  wlU  not  be  Jus- 
tified in  attempting  to  board  tbe  same  un- 
less the  Jury  find  that  a  reascmable  person 
acting  under  the  same  and  similar  circum- 
stances would  have  done  so,  that  tbe  law  not 
only  requires  care  on  tbe  part  of  the  railway 
company,  but  requires  that  the  person  at- 
tempting  to  board  a  car  must  also  exercise 
care,  and  If  they  are  both  goUty  of  negli- 
gence the  plaintiff  cannot  recover,  for  the 
law  is  that  contributory  negligence  on  tbe 
part  of  the  plaintiff  will  bar  a  recovery  by 
her,  althous^  the  railway  company  ItaeU 
may  have  beoi  negl^wt  And  In  the  slxtb 
paragraph,  the  Jury  was  Instrocted  that  ^e 
mere  fact  that  an  Injury  occorred  In  flila 
case  carries  no  presumption  with  it  of  neg- 
ligence, or  that  the  plaintiff  is  entitled  to 
recover,  bnt  before  she  would  be  oitltled  to 
recover  she  mnst  prove  by  a  prepondenmce  ot 
the  evidence  that  the  Injury,  If  any,  was 
caused  through  some  netf  Igoit  act  ot  ttie  de- 
fendant, and  unless  she  has  so  proven  It 
will  be  your  duty  to  retuni  a  verdict  for  the 
defendant  And  in  paragraph  4,  the  court 
instructed  the  jury  that  vfhen.  a  person  at- 
tempts to  get  aboard  a  car  they  must  exer- 
cise reasonable  and  ordinary  care  and  to  at- 
t«upt  the  same  in  an  (ttdlnary  safe,  and 
prudent  manner,  and  if  they  failed  to  do  so 
they  cannot  recover,  and  In  this  case.  If  you 
find  that  the  manner  in  which  die  plaintiff 
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attempted  to  board  the  car  was  not  a  reason- 
ably safe  one,  but  was  negligent,  as  explain- 
ed to  you  in  these  InstructtonB,  It  will  be 
f  onr  dntr  to  find  for  the  defendant 

[4]  Paragraph  3  of  the  court's  charge  onn- 
platned  of  by  the  plaintiCC  in  error  Is  quite 
loigthy^  but  was  the  one  covering  idalnllfl'B 
right  to  recover,  and  in  !U)plying  the  law  we 
think  the  court  carefnlly  saf^narded  every 
right  of  Oie  defeodant  and  in  no  way  relax- 
ed the  mle  of  law  that  requires  that  before 
the  piabttlff  had  a  rl^t  to  recov»  she 
should  prove  all  the  material  allegations  of 
her  petition  by  a  prei>onderance  of  the  evi- 
dmce;  and  considering  the  instractiinis  as 
a  whole  we  are  clearly  of  tiie  opinion  that 
the  giving  of  the  Inatructlous  complained  of 
was  in  no  way  prejudicial  to  the  rights  of 
the  defoidant,  and  that  the  cause  should  not 
be  reversed  on  account  of  same.  St.  Louis, 
r.  H.  &  S.  By.  Oo.  V.  Marlln.  38  Okl.  610, 
128  Pac  108. 

[S,  S,  I]  Counsel  for  the  defendant  say: 


"It  clearly  appears  to  us  tliat  the  cause  comes 
sgnarely  within  this  proposition  that  if  any  neg- 
ligence is  proven  it  was  not  the  proximate  cause 
of  the  injary  received,  and  that  the  judjnnent  Is 
contrary  to  law  and  not  supported  by  the  evi- 
dentx,  that  the  court  should  have  sustained  the 
andlcatlon  of  the  defendant  to  direct  a  verdict 
in  Its  flavor.'* 

We  cannot  agree  with  counsel  tn  their  om- 
tention. 

This  court,  in  the  case  Trf  W.  F.  &  N.  W. 
By.  CO.  V.  Cover,  164  Pac.  660,  said: 

"An  act  is  the  'proximate  caase*  of  an  Injury 
when  such  injury  was  the  natural  and  probable 
consequence  of  the  act  and  one  that  ought  to 
have  been  foreseen  In  the  light  of  the  attending 
circumstances.  •  •  •  Ordinarily  the  ques- 
tion of  proximate  cause  Is  one  of  fact  for  the 
jury,  except,  where  the  facts  are  not  in  dispute 
and  reasonable  men  cannot  differ  on  the  ques- 
tion, it  may  become  one  of  law  for  the  court." 

We  have  carefully  examined  the  record, 
from  which  we  are  convinced  that  the  trial 
court  was  not  In  error  in  submitting  this 
question  to  the  Jury.  S.  L.  &  8.  F.  Ry,  Co. 
V.  Davis,  87  Okl.  845,  132  Pac.  337. 

[7]  We  have  carefully  examined  the  rec- 
ord, and  find  no  prejudicial  error  therein, 
and  it  Is  established  law  tn  this  jurlsdictloa 
that,  in  any  action  triable  to  a  jury  where 
there  Is  evidence  reasonably  tending  to  sup- 
port the  verdict  of  the  jury,  the  same  will 
not  be  disturbed  on  appeal.  St  Paul  Fire  & 
Marine  Insurance  Co.  v.  Robinson,  180  Pac. 
702 ;  McCoy  v.  Woslka,  180  Pac.  967. 

The  Judgment  at  the  trial  court  is  af- 
firmed. 

OWEN,  0.  J.,  and  RAINEY,  PITCHFORD, 
McNfilLL,  and  HIGGINS,  JJ^  concur. 
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TO*. 


(Criminal  Court  of  Appeals  of  Oklahoma. 
21.  1920.) 

(Svlldbut  ly  the  Court.) 


1.  Criminal  law  ®=>1159(2.  3)— Vebdict  sob- 
tained  by  competent  evidence  will  not 
be  distubbed  unless  cleablt  aoainst  ths 
evidence. 

If  there  is  a  clear  conflict  in  the  evidence, 
or  if  the  evidence  is  such  tliat  different  infer- 
ences may  reasonably  be  drawn  therefrom,  the 
jury's  determination  will  not  be  Interfered  with 
on  allheal,  unless  the  verdict  Is  dearly  axeinst 
the  weight  of  the  evidence,  or  was  Influenced 
by  passion  and  prejudice.  It  Is  not  for  this 
court  to  substitute  its  judgment  on  the  questioQ 
of  the  weight  of  the  evidence  for  that  either 
of  the  jury  or  the  trial  court,  provided  there  is 
competent  evidence  from  which  the  jury  were 
authorized  to  reasonably  conclude  that  the  de- 
fendant was  guilty  of  the  crime  charged. 

2.  Labcent  <&=»55  —  Evidence  susTAimno 

CONVICTION  FOB  STEALING  LIVE  STOCK. 

Record  examined,  and  held  evidence  suffi- 
cient to  sustain  the  conviction. 

Appeal  from  District  Court,  Haskell  Coun- 
ty; W.  H.  Brown,  Judge. 

Xeft  -Brimmage  was  convicted  of  the  crime 
of  larceny  of  live  stodE,  and  he  appeals. 
Judgment  affirmed. 

•  A.  h.  Beckett,  of  Okmulgee,  for  plaintiff 

In  error. 

^.  P.  Freeling,  Atty.  Gen.,  and  B.  McAiniaD, 
Asat  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Haskell  county,  wherein  the 
defendant  was  convicted  of  the  crime  of  lar- 
ceny of  live  stock,  and  sentenced  to  serve  a 
term  of  3  years'  Imprisonment  in  the  state 
penitentiary. 

The  only  questions  raised  In  this  appeal 
relate  solely  to  the  sufflclency  of  the  evidence 
to  sustain  the  conviction.  The  Attorney  Gen- 
eral has  Incorporated  in  bis  brief  a  synopsis 
of  the  testimony  of  the  witnesses,  which  fair- 
ly states  the  material  evidence  In  the  case, 
and  la  as  follows: 

"Walter  Boyd,  prosecuting  witness,  who  saya: 
In  the  year  ldl5  I  lived  over  on  Sam  Howard's 
place  near  Tamaha,  and  I  was  farming.  I 
know  the  defendant,  and  then  lived  about  three- 
fourths  of  a  mile  from  hltn.  About  June  that 
year  one  of  my  yearlings  left  home.  It  was  kind 
of  reddish  or  yellow  yeariing  heifer  with  no 
brands  or  marks.  It  was  between  four  and  five 
months  old,  and  was  at  that  time  a  suckling 
calf.  We  were  keeping  the  cows  up  in  a 
pasture  while  we  turned  the  calves  outside,  and 
this  animal  ranged  around  on  the  outside,  failed 
to  come  up,  and  we  got  to  bunting  for  her.  We 
bad  two  calvee  out  tbat  day,  and  one  of  them 
came  back  home,  but  I  didn't  find  the  other  one 
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for  a  long  time.  "Mr.  Horton  told  me  where  It 
waa,  or  sent  me  word  through  Mr.  Allen,  and  I 
went  over  and  found  it  at  Mr.  Brimmase'i  house 
on  the  oatiide  there  of  Us  pasture  gate.  I  had 
hanted  aroond  Mb  place  when  It  was  gone,  and 
I  had  asked  him  twice  aboat  it,  and  be  said 
he  hadn't  Been  it,  and  I  hunted  all  aroand  hia 
place,  and  upon  the  mountains  there,  but  could- 
n't find  it  I  looked  through  all  the  cattle 
around  there,  but  I  didn't  go  in  his  pasture.  It 
was  inclosed  with  a  net  wire  fence,  and  I  never 
thought  of  a  yearling  crawling  through  a  net 
wire  fence ;  besides,  his  pasture  was  pretty  thlck- 
et7  with  bushes  and  blackbory  briers.  I  found 
the  yearling  In  there  abqnt  the  1st  of  August, 
and  it  liad  disappeared  the  June  before.  When 
I  found  It  it  had  no  marks  or  brands  <»  it,  and 
I  took  it  back  borne  and  put  It  in  my  pasture. 
Nobody  claimed  it,  but  I  learned  on  the  outside 
that  defendant  had  sold  this  animal  to  Sam 
Stansel.  Defendant  asked  me  something  about 
it  the  day  or  two  before  the  first  trial,  which 
was  in  November  last,  I  think,  and  thm  be 
asked  me  where  it  was.  It  was  not  jtaken  from 
me  with  my  ooDsent,  and  Just  disappeared  with- 
out my  knowledge.  In  this  eonvenatien  he  liad 
with  me  he  said.  There  is  a  mistake  somewhere 
about  that  yearling,'  but  he  didn't  say  anybody 
was  claiming  it  He  aakcd  me  to  go  with  him 
and  ahow  him  the  yearling;  not  quite  that  ei- 
ther, he  asked  me  where  it  was,  and  it  was  late 
in  the  evening,  and  a  bad  cold  day,  and  I  told 
hioi  it  was  three  or  four  miles  frmn  town,  and 
that  I  didn-'t  have  time  to  go  with  him  then. 
I  also  told  him  it  was  in  Sam  Howard's  pasture, 
but  I  couldn't  say  exactly  where  It  was.  t 
dldnt  care  for  him  seeing  the  yearling  at  all, 
and  told  him  it  was  too  cold  to  go  with  him 
that  day.  I  don't  say  It  was  taken  from  me, 
but  I  say  it  was  off  the  range  for  a  good  time, 
and  then  came  back  on  the  range.  The  reason  I 
know  she  waa  off  the  range  was  because  I 
couldn't  find  her,  and  I  admit  that  it  was  in 
three-fourths  of  a  mile  of  my  place,  and  on  the 
outside  at  the  time  I  found  her.  I  never  saw 
it  in  his  pasture,  or  knew,  personally,  of  him 
having  anything  to  do  with  it 

"Sam  Stansel:  I  know  Jell  Brlnunage  and 
Walter  Boyd,  and  know  of  Boyd's  losing  a 
yearling  about  June,  1915.  I  bought  a  yearling 
that  is  supposed  to  have  been  Boyd's,  a  pale 
yellow — some  would  call  it  a  pale  red  or  yel- 
low— and  I  bought  it  from  defendant  Jeff  Brim- 
age.  When  I  bought  it  it  was  there  in  a  pas- 
ture near  Jeff's  home,  and  he  showed  it  to  me. 
I  taken  it  to  t>e  about  a  year  old.  He  had  two 
other  suckling  calves  in  there  at  the  time  with 
this  yearling.  There  was  no  mark  or  brands 
on  this  pale  red  yearling,  and  Brimmage  didn't 
tell  me  where  he  got  it.  I  was  living  in  about 
three-fourths  of  a  mile  from  him  at  that  time. 
The  cattle  he  bad  at  that  time  were  two  calves 
and  two  cows,  all  that  I  know  of.  I  am  a 
stock  man,  and  know  my  neighbors'  cattle.  This 
yearling  was  a  heifer,  and  when  I  talked  to 
Brimmage  I  supposed  it  belonged  to  him  and 
was  all  right.  I  bought  other  property  in  that 
contract,  bought  a  mare,  saddle,  and  this  year- 
ling all  in  one  deal,  and  I  valued  the  yearling 
at  yiS  in  the  deal.  I  was  on  my  way  to  Tamaha 
when  I  bought  this  property,  and  just  left  it 
there  with  him,  and  he  said  it  could  stay  there, 
and  the  purchase  was  ntade  about  the  middle  or 
latter  part  of  August,  1015.    The  animal  re- 


mained there  a  week.  Then  the  d^endant  im- 
mediately left  the  country,  that  is,  he  waa  ab- 
sent, wasn't  at  borne,  and  I  went  down  to  see 
something  about  the  yearling.  I  don't  remember 
when  I  first  saw  him  after  tibat ;  it  must  have 
been  a  year.  I  live  only  thtee-fourths  of  a  mile 
from  him,  and  pass  bts  bouse  every  day  or  so, 
but  It  was  a  year  before  I  saw  him  any  more. 
I  went  down  there  to  get  the  yearling  in  about 
a  week  after  I  bought  it  and  asked  Mrs.  Brim- 
mage. I  never  saw  the  yearling  afterwards,  nor 
have  I  seen  the  Boyd  yearling,  and  I  can't  say 
what  became  of  the  yearling  I  bought  from  the 
defendant  It  was  supposed  to  be  in  tlie  pas- 
ture. I  never  went  to  Boyd's  place  to  hunt  it — 
didn't  think  it  would  be  of  any  use— thought  I 
would  have  to  replevy  it  and  would  have  to 
have  Mr.  Brimmage  In  the  case,  and  Brimmage 
was  gone,  and  so  I  made  no  effort  to  find  it  I 
only  asked  about  the  yearling,  asked  Mr.  Boyd 
and  other  parties.  They  described  it  to  me,  and 
it  was  the  same  kind  that  I  had  bought  After 
Jeff  came  back  It  was  a  couple  of  months  before 
I  saw  him  I  guess.  He  said  he  had  sold  me  a 
yearling  that  beUnged  to  him.  I  told  him  that 
Boyd  claimed  it  bat  I  never  went  to  see 
about  it  because  I  bad  seal  him  already,  and 
didn't  think  tiiere  was  any  need  to  see  him 
again.  Brimmage  never  paid  the  money  back 
to  me  that  I  paid  him  for  the  yearling.  I  had 
filed  the  Information  In  this  case,  and  my  neigh- 
bors didn't  have  anything  to  do  with  it.  I  did- 
n't institute  suit  until  about  two  months  after 
he  got  back— file  a  complaint— that  is,  after  I 
bad  learned  be  had  come  back,  for  he  might 
have  been  huA  a  good  while  before  I  knew  it 
But  he  disappeared  in  1915,  and  I  got  to  the 
sheritTs  office  in  November,  1916.  I  never  knew 
of  defendant  owning  any  cattle  except  the  two 
calves  and  cows.  I  have  been  a  farmer  all  my 
life,  and  have  handled  stock.  I  have  never  seen 
the  animal  I  bought  since  Boyd  got  it  in  his 
possession.  Not  being  able  to  identic  a  solid 
color  yearling,  I  couldn't  say  whether  or  not 
the  one  Boyd  got  is  the  one  Jeff  sold  me.  I 
suppose  he  has  been  raising  some  calves  every 
year  since  he's  been  tbue— 4ie  has  had  milk 
cows  and  calves.  He  has  had  catde,  but  I  can't 
say  what  the  descriptions  were  along.  I  have 
tried  to  teU  this  jury  the  truth,  and  have  no 
reason  to  conceal  any  facts.  I  have  talked  with 
lots  of  people  about  this  case,  but  I  wasn't  par- 
ticular about  getting  evidence  to  stick  defendant 
— I  was  only  trying  to  find  out  the  truth  about 
it  I  would  not  have  brought  this  prosecution 
had  pressure  not  been  brought  to  bear  upon  me. 
I  am  not  now  trying  to  have  defendant  turned 
loose. 

"Benn  Merriman  says:   I  live  at  Tamaha, 
know  Jeff  Brimmage,  and  am  his  brother-in-law. 
I  don't  know  the  yearling  in  this  controversy  at 
all.    I  saw  it,  but  didn't  know  whose  it  was; 
and  when  I  saw  it  it  was  in  Brimmage's  pas- 
ture, a  red  yearling,  or  rather  a  light  red.  It 
looked  to  me  like  it  was  a  year  old  past   I  lived 
in  about  three-fourths  mile  of  Jeff's  home,  and 
was  there  frequently.   He  was  there  a  good  deal 
of  the  time  while  the  yearling  was  in  the  pas- 
ture.   I  don't  know  who  owned  the  yearlinc 
I  while  it  was  in  the  pasture.  Jeff  had  two  calves 
in  there.  He  married  my  sister.  He  owned  two 
'  milk  cows  and  two  calves,  and  that  was  ail  the 
I  cattle  he  had  that  I  know  of.  I  suppose  daring 
1 1015  I  waa  at  his  place  every  week;  in  Cact  Z 
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termed  on  Hbm  wtaa»  place.  I  don't  know  whutli- 
er  lie  claimed  ^is  yearUng  or  not.  All  the 
cattle  I  know  ot  were  tbeae  two  cow*  and  1915 
calves,  jnat  two.  He  did  not  have  any  yearling 
at  that  tjme  like  thli  tme,  1  have  been  acquaint- 
ed with  his 'property  for  12  or  13  yean.  I  have 
never  talked  to  Jeff  aboat  this  matter  to  amoant 
to  anything.  He  was  gone  during  the  year  1915, 
but  I  don't  remember  how  long  he  Btayed;  and 
when  he  got  back  be  was  asking  me  aboat  this 
yearling.  He  aaked  me  it  I  remembered  the 
yearling  lie  had  that  had  run  off  or  Mrayed  off, 
or  something,  and  I  told  him  I  did.  I  remem- 
bered a  yearling  that  he  used  to  own,  kad  I 
didn't  know  what  became  of  it  He  was  want- 
ing to  make  me  a  witness,  and  I  told  him  I 
didn't  remember  much  about  the  yearling,  and 
I  didn't  think  I  could  do  him  any  good  in  the 
case.  I  told  him  I  didn't  think  that  this  was 
the  yearling,  or  something  like  that.  He  stiU 
wanted  me  ft)r  a  witness,  and  I  told  him  if  noth- 
ing else  woold  do  I  would  go,  and  I  said  to  him 
something  to  the  amount  that  Hie  yearling  in 
this  case  was  not  the  yeariing  that  had  ran  off. 
The  one  that  ran  off  was  a  dark  red  in  color, 
and  that  was  In  1914 — was  the  last  time  I  saw 
it.  I  never  saw  any  yeaiding  like  this  one 
around  in  1015 ;  beaidea,  it  would  have  been  two 
years  old  instead  of  a  yearling,  and  tliat  one 
might  have  bad  some  white  on  it,  as  I  recollect. 
His  two  calves  the  cows  had  for  1915,  one  of 
them  was  a  male,  a  iwle  red ;  and  the  other  was 
a  mottled-face  heifer,  with  aome  white  about  her. 
'n.tj  were  winter  calves,  and  the  yearling  in 
this  controversy  waa  much  larger,  maybe  160 
or  200  pounds  bigger.  I  don't  remember  about 
the  horns,  but  if  it  had  any  tl:jty  were  abort. 
This  OD.9  looked  to  me  like  it  was  a  year  old 
pasL 

"Walter  Boyd,  recalled,  says:  The  calf  I  al- 
lege was  stolen  was  bom  the  1st  of  September, 
1914.  I  stated  a  while  ago  that  it  wae  four  or 
five  months  old  when  it  strayed  off,  but  I  didn't 
saT^in  my  statement  a  while  ago,  I  didn't  say 
how  dd  it  waa  whoi  it  wait  off,  but  I  said  the 
calf  was  fonr  or  five  months  old ;  I  was  talking 
about  the  calf.  I  found  this  alVmal  «long  about 
the  lat  of  August,  between  the  first  and  the 
middle  of  the  month,  end  it  could  not  have  been 
later  than  that,  and  I  carried  it  home  and  put 
it  in  the  field. 

"Andrew  Horton ;  I  know  the  defendant, 
knew  him  in  1916,  and  that  time  lived  a  little 
better  than  half .  a  mile  from  him.  I'm  his 
brotber-in-law.  I'ni  tolerable  well  acquainted 
witli  lila  sUMdc  and  cattle.  While  I  never,  pay 
mncfa  attention  to  other  people's  stock  I  wonld- 
n't  be  positive  as  to  how  many  cattle  he  had  In 
1916,  but  I  think  he  had  four  head — two  cows 
and  two  calves.  I  don't  know  the  animal  in  con- 
troversy, thoagh  I  have  seen  a  red  yearling 
there  in  the  pasture.  I  believe  I  saw  it  there  in 
August.  And  I  have  seen  it  around  the  place 
there.  In  fact  I  don't  know  whether  I  noticed 
it  much  or  m)t  I  don't  know  that  I  ever  knew 
of  Brimmage  owning  a  yearling  like  this  unless 
be  bought  it,  and  I  couldn't  say  whether  he  own- 
ed it  or  not. 

"^ill  Allen:  I  know  Jeff  Brimmage,  and  in 
1915  lived  in  three-fourths  of  a  mile  of  him.  I 
have  seal  the  yearling  in  controversy.  The  first 
time  I  saw  it  it  was  on  the  outside,  and  that 
WM  along  in  August,  1915.  I  didn't  know 
whose  property  it  waa.  The  next  time  X  saw  it 


It  waa  In  Brlmmage's  pasture,  and  flie  tiilrd 
time  I  saw  it  Mr.  Boyd  was  driving  It  hwat — 
the  same  yearling.  I  never  talked  to  Brimmage 
about  It,  and  don't  know  bis  stock. 

"Here  the  state  closed.  The  defendant  de- 
murred to  the  evidence,  and  asked  an  iastracted 
verdict  of  not  gnilty  which,  was  refused.  There- 
upon he  introduce  the  following  evidence  in 
substance; 

"Gala  J<^nson:  I  have  lived  near  Tamaba 
25  yeara,  and  know  the  defendant,  and  have 
known  him  for  26  years.  In  1916  be  lived  about 
SH  miles  west  of  Tamaha,  but  I  lived  in  the 
Osage  country  that  year,  part  d  the  time.  I 
was  back  in  hia  section  of  country  a  week  or  so 
at  the  time  in  the  summer  of  that  year,  and  I 
was  familiar  with  his  place  and  its  location — I 
won't  be  positive  whether  I  was  at  his  place 
that  summer  or  not.  I  lived  in  hfs  section  in 
1014.  He  had  cattle  over  there  then,  and  has 
bad  cattle  ever  since  1  knew  him~he  and  his 
mother  together.  I  cannot  answer  whether'  or 
not  I  waa  about  his  place  In  1016.  Hie  cattle 
he  owned  in  1914  were  a  red  stock  of  cattle, 
cows  and  calves.  I  have  known  hia  pasture  ever 
since  it  was  put  in.  There  Is  no  water  in 
thore  part  of  the  year,  and  I  have  been  there 
time  and  again  when  the  gate  about  bis  house 
to  the  pasture  was  kept  open  as  mudi  as  it  was 
shut.  I  don't  know  what  stock  be  claimed  tor 
the  year  1914-1915. 

"Van  Johnson:  I  live  at  Tamaha,  and  know 
tiie  defendant  He  lived  about  8%  mliea  west 
of  there  In  1916.  I  would  pass  his  idace  during 
that  year.  I  was  farming  in  tbat  nelKhborbood. 
He  had  some  cows  and  calves  to  my  knowledge, 
and  be  had  a  small  pasture  there  that  I  passed. 
I  don't  think  there  waa  any  water  in  it  There 
is  a  little  branch  that  runs  through  it,  but  I 
think  it  was  dry;  but  I  don't  know  whether 
that  pasture  waa  dosed  up  that  year  or  not. 

"Jeff  Brimmage,  defendant,  testified;  I  lived 
3  miles  west  of  Tamaha  in  1915,  and  had  lived 
there  about  11  yean,  and  that  year  Walter  B<vd 
lived  on  Sam  Howard's  place,  and  %  of  a  mile 
from  my  house.  I  owned  some  cows  and  calves 
in  1914  and  1915.  I  sold  a  yearling  to  Sam 
Stansel  In  1915,  a  red  yearling,  a  heifer,  with  a 
wfaite  beUy,  and  it  was  my  yearling.  It  was 
calved  in  1914,  and  was  over  a  year  old.  I  bad 
raised  it.  I  owned  two  otter  calves  there  at 
that  time,  1915  calves.  This  yearling  I  sold 
Stansel  was  in  my  pasture,  the  pasture  that 
Joins  my  garden,  right  south  of  my  house,  when 
I  sold  it  to  Sam.  There's  20  acres  in  that  pas- 
ture there,  and  there  ia  no  stock  water  in  i^ 
and  the  pasture  was  open.  My  well  didn't  fur- 
nisb  water  enough  for  my  stock,  and  this  pas- 
ture gate  would  stand  open  so  the  stock  could  go 
get  water  and  come  back.  I  doji't  know  any- 
thing about  Boyd's  calf,  but  they  had  cattle  that 
would  come  there  and  get  in  the  pasture  from 
the  outside,  and  would  come  up  and  stand 
around  there  all  nlgbt,  sometimes  a  whole  bunch 
of  them.  There  were  all  aorta  of  cattle  among 
them,-  calves,  yearlings,  steers,  heifers,  etc.  I 
didn't  know  Boyd's  calf  at  that  time.  After  I 
was  charged  with  stealing  his  calf  I  went  to  see 
about  it~tbat  waa  November,  1016,  I  believe 
I  went  to  get  him  to  show  him,  or  to  go  see 
if  it  was  the  one  I  sold  Stansel,  and  he  wouldn't 
go.  I  did  sell  Stansel  a  pale  red  yearling  in 
1915,  and  did  so  at  home  there  in  the  pasture. 
I  owned  at  that  time  six  head  of  cattle,  two 
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cows,  two  oalvei.  and  two  yearUsfB,  and  I 

had  raised  the  yearliiiKs.  There  were  three  cat- 
tle hi  the  pasture  when  I  sold  this  one  to  Stan- 
Bel,  that  yearling  and  the  two  calTca,  and  the 
balance  of  the  cattle  were  on  the  outside.  Hie 
mother  of  the  caU  I  let  him  have  ia  a  white- 
faced  cow,  and  die  wu  on  the  ontald&  The 
calves  were  not  weaned  at  that  time,  and  tbe 
calves  and  cov^s  were  mnnlng:  tosether.  This 
one  that  I  sold  Stansel  was  a  year  old  or  over. 
I  have  a  mark,  an  overcrop  in  one  ear,  an 
nnder-half  in  the  other,  bat  I  hadn't  marked 
this  calf— jnst  neglected  it  I  turned  this  nn- 
marked,  weaned  calf  on  the  range.  Then  I  had 
another  caU  there,  a  dark  red,  and  my  folks 
marked  it  after  I  left  in  Angust,  1915.  I  came 
back  along  in  Joly,  1916,  I  believe.  I  sold  this 
animal  to  Stansd  In  Angost.  aboot  10  days  be- 
fore I  left,  along  widi  tome  other  property.  I 
woB  not  convicted  of  white  slavery ;  I  pleaded 
guilty.  Tbe  assessor  came  atong  in  January, 
1915,  and  assessed  my  property.  I  don't  re- 
member whether  I  gave  in  my  cattle  as  two 
head  for  that  year  or  not.  I  have  got  three  head 
of  cattle  now.  The  others  died  last  winter.  I 
have  been  married,  but  am  not  married  now.  I 
am  not  living  with  my  wife.  At  the  time  I 
made  this  sale  I  had  two  cows  with  calves,  and 
two  yearlings  from  the  same  cows.  When  I 
took  8tan8el  down  there  the  pasture  was  <^>ait 
and  that  was  In  Augost,  1916,  and  It  was  dry 
in  there.  I  know  EVank  Prentiss,  and  this  Is 
my  assessment  list,  but  I  don't  remember  of 
him  swearing  me  to  it,  and  this  list  contains  my 
writing.  At  the  time  1  gave  this  list  I  say  I 
have  two  milk  cows,  and  I  told  the  Jury  a  while 
ago  J  bad  two  cows  and  calves.  That  looks  tike 
my  signature  to  it,  but  I  don't  know  whether  it 
Is  or  not,  but  it  looks  Uke  my  signature.  I 
can't  say  I  didn't  sign  it. 

"Tbe  assessment  list  returned  by  defendant 
in  February,  1915,  was  then  introduced  in  evi- 
dence, showing  that  at  that  time  he  returned  for 
taxation  only  two  head  oi  cattle  (cows).  No 
yearlings  or  other  catde  were  listed  by  defend- 
ant at  that  time." 

[1]  The  jury  is  the  exclusive  trier  of  the 
facts  In  a  criminal  case,  and  It  has  been  re- 
peatedly held  by  this  court: 

"If  there  ia  a  clear  conflict  in  the  evidence,  or 
if  the  evidence  is  such  that  different  inferences 
may  reasonably  be  drawn  therefrom,  the  jury's 
determination  will  not  be  interfered  with  oo  ap- 
peal, unless  the  verdict  Is  clearly  against  the 
weight  of  the  evidence,  or  was  influenced  by 
passion  and  prejudice."  Davis  v.  State,  10 
OkL  Cr.  160,  135  Tac.  438;  Calvert  v.  State, 
10  OkL  Or.  185,  135  Pac.  737;  Magnetti  v. 
SUte^  18  Okl.-  Cr.  102,  162  Pac.  241 ;  Pace  v. 
State,  13  Okl.  Gr.  6S0,  165  Pac.  1160 ;  Lore  t. 
State.  12  OkL  Cr.  1,  150  Pac.  913. 

[3]  The  evidence  In  this  case  adduced  by 
the  state  Is  sufficient,  if  believed  by  the  jury, 
to  authorize  the  conclusion  that  the  defend- 
ant stole,  as  charged  in  tbe  information,  one 
light  red  yearling  heifer,  tbe  property  of  Wal- 
ter Boyd.  The  sufliciency  of  the  evidence 
was  raised  In  tbe  lower  court  by  motion  to 
direct  a  verdict  of  not  guUty  at  the  conclu- 


sIOQ  of  tho  itatc^fl  oTldnce^  and  also  as  a 
gronnd  for  new  trial,  whldi  motions  the  trial 
court  OTwrnled.  The  trial  court  and  the 
Jar7  had  all  the  witnesses  before  them,  and 
It  Is  not  for  this  court  to  substitute  its  judg- 
ment on  tbe  question  of  the  weight  of  tbe  evi- 
dence for  that  either  of  the  jury  or  the  trial 
court,  provided  there  is  competent  evidence 
from  which  the  jury  were  authorized  to  rea- 
sonably conclutte  that  the  defendant  was 
truilty  of  the  crime  charged,  and  that  flw  Ter- 
dict  was  not  tbe  rerndt  at  passlrai  or  preju- 
dice 

We  find  no  error  of  law  preraitea  by  tida 
appeal  aathorlsing  a  reversal  of  this  Jndg- 
meat 

Tbe  judgment  of  conviction  Is  affirmed. 


DOYIiB,  P.  J.,  and  ABMSTBONa.  J., 
cur. 


con- 


BADKB  et  «L  T.  STATE.   <Nol  A-^OfiL) 

<Crlminal  Court  of  Appeals  of  Oklahoma.  Feb. 

21.  1920.) 


(Syllalmt  by  the  Court.) 

1.  HoMioiDB  ^=»30(1>— One  aioiho  ob  abrt- 
Txno  A  Hoiacins  xa  a  "pbincipal." 

One  who  aids  or  abets  In  perpetratliv  a 
homicide  is  guilty  as  a  "principal." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasea,  First  and  Second  Sodes,  Princi- 
pal.] 

2.  HoificiDB  «=>S0(1>— All  PBBSoirs  wnx- 

INOLT  AND  JOIHTLT  ATTACKINO  AHOTHEB 
OB  ABBITIHO  THE  ATTAOK  ABB  lOABU  WOa  A 

BEStmnNa  hohicxdb. 
Where  threa|perBons  wUlinglj  and  jointly 
engage  In  hn  attadc  upon  anothN>,  or  two  of 
them  abet  the  other  in  making  mA  an  attack, 
in  whidi  a  blow  Is  struck  by  one  of  the  at- 
tacking parties  which  resulted  in  tbe  death  of 
the  party  attacked,  all  of  the  attacking  and 
abetting  parties  arc  liable  tot  tike  homicide  re- 
sulting, regardless  of  which  fif  them  struck  the 
fatal  blow. 

3.  Cbiicinal  law  ^a>753(l>— Dxbbcted  veb- 

DIOT  DENIED  WHBOE  JUBT  HAT  HAKE  BITHEB 

or  TWO  CONCLUSIONS. 
Where  there  are  facts  from  which  the  jury 
can  legitimately  dedoce  either  of  two  c<mplu- 
sions,  a  moti<m  for  a  directed  verdict  should  al- 
ways be  denied. 

Appeal  from  District  Court,  Washita  Coun- 
ty ;  Thomas  A.  Edwards,  Judge. 

Gottfried  Badke  and  R.  Beinboldt  Radke 
were  convicted  of  manslaugbter  in  the  flrat 
degree,  and  they  app^L  Affirmed. 

Massingale  &  Duff,  of  Cordell,  for  plalntUfs 

In  error. 


>For  other  cum  «ee  sama  topic  and  KET-NUUBIER  In  atl  Key-Numbersd  Digests  and  Iiul«zw 
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ARHSTRONO,  J.  FlalntlffB  In  error,  Gott- 
fried Badke  and  Belnholdt  Radke,  berelnaft- 
er  called  defendants,  were  jointly  Informed 
against  wltb  Jacob  Roesler  for  tlie  murder  of 
Matttns  Kempf,  Jointly  tried  and  convicted 
of  manslaughter  in  tbe  first  degree,  and  each 
sentenced  to  tmpriscoimrait  In  the  penitentiary 
at  McAlester  for  a  term  of  four  years.  To  re- 
verse the  Judgment  rendered,  they  prosecute 
this  appeal. 

The  uncontradicted  evldoice  la:  That  the 
deceased  came  to  bis  death  from  a  blow 
struck  upon  his  head  which  fractured  his 
Bkall.  The  blow  was  Inflicted-  with  a  heavy 
blunt  instrument.  The  other  material  testi- 
mony is  in  irreconcilable  conflict.  The  evi- 
dence on  the  part  of  the  state  shows  that  the 
defendant  Boesler  struck  deceased,  and  he 
and  the  deceased  engaged  In  a  fight  in  which 
Roesler  cut  the  deceased.  The  first  fight  end- 
ed, and  the  deceased  and  defendant  separated. 
Shortly  after  the  termlnatiou  of  this  difficul- 
ty another  of  the  defendants,  Gottfried  Bad- 
ke,  appeared  on  the  scene  coming  from  his 
home  which  was  near  by,  armed  with  a  gun 
which  he  pointed  towards  and  threatened  to 
shoot  deceased,  asking  defendant  Boesler  if 
he  should  do  so.  Roesler  replied,  "Shoot 
him!  shoot  him!"  and  the  defendant  Got^ 
fried  Radke  pulled  the  gun  ba(*  and  hit  the 
deceased  over  the  head,  and  the  deceased 
Jerked  the  gun  out  of  his  hands  and  hit  him, 
and  another  fight  ensued  in  which  the  three 
defendants  Joined,  each  being  armed  with  a 
club,  and  Roesler  hit  the  deceased  with  a  club 
about  two  feet  long  and  three  Inches  ttdck 
and  knocked  him  down,  and  the  three  defend- 
ants continued  to  beat  him.  AU  of  them,  aft- 
er the  deceased  was  down  and  unconscious, 
were  upon  and  pounding  htm.  That  the  de- 
ceased in  an  unconscious  state  remained  ly- 
ing on  the  ground,  and  Roesler  allied  water 
to  and  washed  the  blood  off  his  face  until  the 
arrival  of  several  persons,  when  the  deceased 
was  removed  to  bis  home,  and  shortly  there- 
after taken  to  a  hospital  in  Clinton,  where 
about  five  hours  after  being  struck  and  ren- 
dered uncfHisciouB  he  expired  from  the  effects 
of  the  blow  upon  his  head  which  fraetnrted 
Us  skall.  That  the  deceased  was  not  armed 
Just  prior  to  or  at  the  time  he  received  his 
mortal  wound. 

The  three  defendants  each  testified  In  their 
own  behalf,  and  positively  denied  every  ma- 
terial part  of  the  evidence  of  the  state  which 
in  any  way  tended  to  incriminate  them  or 
dther  one  of  them  as  guilty  of  the  offense 
charged;  also  that  the  deceased  sought  and 
brought  on  the  difficulty  which  resulted  in 
his  death:  that  the  deceased  and  the  two 
Jolntz  boys,  each  armed  with  a  club,  were 
fighting  Roesler;  and  that  neither  one  of  the 
other  defendants  were  engaged  In  the  fight 
which  resulted  in  the  death  of  the  deceased. 

Upon  the  conclusion  of  the  evidence  each 
of  the  defendants  separately  requested  the 
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court  to  Instruct  flie  Jury  to  And  each  of  them 
not  guilty,  whic9i  ttie  eonrt  refused  to  do,  and 
each  of  the  defendants  aepanteiy  excn>ted. 

^e  defei^antt  requested  the  court  to  give 
the  Jury  the  fUlowing  Instroctlon: 

"No.  7.  Ton  are  further  instructed  that,  if 
yon  believe  from  the  evidence  that  one  of  the 
ddlendanta  on  trial  killed  the  deceased,  Hat- 
tius  Kempf,  but  entertain  a  reasonable  doubt 
as  to  which  ci  the  defoidants  killed  the  deceas* 
ed,  then  each  of  the  defendants  is  entitled  to 
the  bedefit  of  the  donbt  and  ahould  be  acqnlttedi 
unlesa  von  farther  find  from  the  evidence  be- 
yond a  reasonable  donbt  that  a  conspiracy  or 
combination  existed  between  the  defendants  to 
kill  the  deceased  or  to  C(»nmit  an  unlawful  act 
upcm  him,  and  that  in  pnrsnance  of  snch  con- 
spiracy or  combination  the  deceased  was  killed." 

a%e  following  are  (he  only  alleged  errors 
discussed  In  defendants'  brief: 

<1)  Refusal  of  the  court  to  direct  the  Jury 
to  return  a  vwdlct  of  not  guilty  as  to  each 
of  said  defendants  Gottfried  and  Reinholdt 
Radke. 

(2>  Befuaal  of  the  court  to  give  the  Jury 
requested  Instruction  No.  7. 

It  is  strenuously  ai^ed  by  defmdants,  and 
numerous  authorities  cited  in  support  of  their 
argumrat,  that  the  court  committed  reversi- 
ble error  In  refusing  to  Instruct  the  Jury  to 
return  a  verdict  of  acquittal  for  each  of  said 
defendants  for  the  reason  that  th^  Is  not 
Buffldent  evidence  to  support  their  legal  con- 
vlctlon.   This  argument  we  think  unsound. 

While  the  material  evidence,  emept  as  to 
the  cause  nt  the  bomldde,  wUdi  la  admitted, 
la  in  direct  conflict  as  to  the  defendants  hav- 
ing participated  in  the  attadc  upon  ttae  de- 
ceased which  restated  In  his  death,  there  Is 
evidence  that  they  and  each  of  them  at  the 
time  tlie  fatal  blow  was  struck  were  each  aid- 
ing the  nonappeallng  defendant  in  his  fight 
with  the  deceased,  that  all  three  of  them  were 
on  t<v>  of  him  beating  him  with  clubs,  that 
it  was  a  mutual  combat  in  which  all  Ihree  of 
the  defendants  engaged  In  aid  of  ttie  nonap- 
peallng defoidant,  and  h^ce  there  was  a 
question  of  fact  wldcb  the  Jury  alone  could 
legally  determine,  and  therefore  the  court 
did  not  err  In  refusing  to  ^rect  a  verdict  tor 
the  defradants  or  either  of  them. 

[3]  The  Jury  being  the  exduslve  triers  of 
the  facta  where,  as  In  the  instant  case,  there 
Is  evldotce,  though  there  is  evidence  in  di- 
rect conflict  therewith,  that  the  defendants 
willingly  engaged  In  and  aided  the  otmap- 
pealing  defendant  in  an  attack  upon  the  de- 
ceased which  resulted  in  his  death,  a  request 
for  a  directed  verdict  should  always  be  de- 
nied. When  the  evidence  presents  facts  from 
which  the  Jury  can  legitimately  deduce  either 
of  two  conclusions,  the  conclusion  which  they 
adopt  must  not  be  directed  by  the  court. 

[1 ,  J]  That  the  Jury  found  the  controverted 
facts  against  the  evidence  of  the  defendants 
and  further  found  that  the  defendants  aided 
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and  abetted  In  tlie  deaUi  of  llie  deceaf»d  Is 
necessarily  shown  by  the  verdict  returned. 

"AU  persons  concerned  in  the  ctmuuission  of 
a  felmiy,  whether  tb^  dlrecdy  ocMunit  the.  act 

*  *  *  or  sId  and  abet  tn  Its  commisrion, 

*  *  *  must  be  prosecuted,  tried  snd  punished 
as  priadpsls."    Seeti<ni  {fT67,  BOTlsed  Laws. 

In  Weatherholt  t.  State:,  9  Okl.  Cr.  161, 
131  Pac.  185,  It  is  held: 

"One  who  is  present,  aidios  and  abetting  in 
a  murder,  is  guilty  as  a  principal,  though  an- 
other does  the  kiUlng." 

The  court  did  not  en  in  refoslng  to  direct 
a  rerdlct  for  the  defendants  or  either  one  of 
them. 

It  being  admitted  by  defendants  that 
the  deceased  came  to  his  death  from  a  blow 
on  hla  head,  and  there  being  evidence  that 
the  blow  was  inflicted  at  a  time  that  all  three 
of  the  defendants  were  Jointly  engaged  In  an 
attack  upon  the  deceased.  It  was  Immaterial 
which  one  of  them  Inflicted  the  blow,  as  each 
of  th^  are  liable  for  the  act,  and  all  of  them 
subject  to  trial  and  conviction  for  the  death 
of  the  deceased,  regardless  of  which  of  the 
defendants  Inflicted  the  fatal  blow;  hence 
the  court  did  not  err  In  refusing  to  give  the 
Jury  requested  instruction  numbered  7. 

The  judgmoit  of  the  trial  court  la  affirmed. 

DOYLE,  P.  J,,  and  HATSON.  concur. 


PALMER  V.  STATS.    (No.  A-298S.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
SX,  102O0 

(SyUaluB  hv  the  Court.) 

1.  HouiciDB  «=»256(8)— IDviDSnCB  snmAiN- 
iNo  convicnon  or  lUNsuuoBTn  in  iibst 

DEOBBE. 

In  a  prosecution  for  murder,  the  evideace 
reviewed,  and  held  sufScieut  to  sustain  the  con- 
viction of  maoslaugbter  in  the  first  degree. 

2.  HouiciDE  «=>203(2)— Unnbckssabt  to  ad- 

UISBIBILnT  OF  DTINO  DECLAKATIONB  THAT 
DECLARAJ4T  STATE  EXFECTTATION  OF  lUUEDI- 
ATE  OEATH. 

Dying  declarations,  to  be  admissible,  must 
be  made  under  a  sense  of  impending  death,  but 
it  is  not  necessary  that  the  declarant  state  that 
ha  is  expecting  immediate  death.  It  is  anffi- 
dent  if,  from  all  the  circumstances,  it  satis- 
factorily appears  that  they  were  made  tmdu 
that  sanction. 

8.  HOHXCZDE  (8=9216,  218— ADHI88IBIX.ITT  OF 
DYING  DECLABATIONS  18  A  QUXaTIOH  FOS  1^ 
COUBT. 

It  is  the  province  of  the  court  to  determine, 
in  the  first  instance,  the  admissibility  of  dec- 
larations offered  in  evidence  as  dying  declara- 
tions, and  for  the  purpose  of  proving  the  de- 


daranf  a  s^se  of  imLpendfaig  death,  expressions 
or  statements  of  the  deceased  are  always  sdmis- 
sible  if  made  at  or  about  the  tioie  the  dying  dec- 
larations were  made. 

4.  CancxNAi.  iaw  «s>8a6(6>— Dkoubatzons 

OF    DEOBABKD    8F0HTA1IB0USLT    HADE  AND 
QBOWINO  OUT  or  HOUOIDAX.  ACT  ADVISai- 
BUe  AS  EES  OESTA. 
On  a  trial  for  murder  declarations  of  the 
deceased  made  under  sach  circumstances  as 
will  raise  the  reasonable  presumption  that  they 
are  the  spontaneous  utterances  of  thooght  cre- 
ated 1^  or  springing  oat  of  the  bonicUal  ac^ 
and  made  so  soon  thereafter  as  to  exclude  the 
presumption  that  they  are  the  result  of  pre* 
meditation  and  design,  and  without  knowledge 
(rf  which  the  principal  fact  might  not  be  prop- 
erly understood,  ate  admissible  as  part  of  the 
res  gestK. 

(Additional  fTvOa&iM  Ay  Editorial  Btaf.) 


5.  CaiUINAI.  XAW  ^^24(3)— HOMTCIDE 
307(2)— INSTKUCTION  ON  ANT  nEGBEB  HADE 
OR    BAISED    BT    THE    ETXDENCX  NBCX88ABT 
wrrHOUT  SEQUEST. 
In  a  prosecution  for  murder,  the  court 
should  submit  the  case  to  the  jnry  upon  every 
degree  of  homicide  which  the  evidence  In  any 
reascHiable  view  oi  it  soffiests,  and  if  the  evi- 
dence tends  to  prove  different  degrees,  the  law 
a£  each  oi  such  degrees  should  be  submitted, 
whether  requested  by  defendsnt  or  not. 

Appeal  from  Dlatrlct  Court,  Okmulgee 
County;  Earnest  B.  Hn^ies,  Judge. 

Sarah  Palmer  was  convicted  of  manslaugh- 
ter In  the  first  d^ree,  and  she  appeals.  Af- 
firmed. 

J.  S.  Eaton,  of  Okmulgee,  for  plaintiff  in 
error. 

8.  P.  Freelinc,  Atty.  <3en.,  and  SI.  L.  Fol- 
ton,  Asst  Atty.  Cten.,  for  the  State. 

D07LE,  P.  J.  The  plaintiff  In  error,  Sarah 
Palmer,  herein  referred  to  as  defendant,  was 
Informed  against  for  the  crime  of  murder 
alleged  to  have  been  committed  in  Okmulgee 
county  September  19,  1919,  by  shooting  with 
a  pistol  one  Jack  Wheeler.  The  Jury  found 
her  guilty  of  manslaughter  In  the  flrst  de- 
gree, and  fixed  the  term  of  her  ImpriscnuneDt 
in  the  penitentiary  at  four  years.  From  the 
Judgment  rendered  on  the  verdict  an  appeal 
has  been  duly  prosecuted  to  this  court 

II]  It  appears  from  the  testimony  that  de- 
fendant and  deceased,  negroes,  lived  in  a 
two-room  house  In  the  city  of  Okmulgee  for 
four  or  five  months  preceding  the  homicide. 
Between  8  and  9  o'clock  in  the  forenoon  on 
the  date  alleged  defendant  shot  deceased 
with  a  large  caliber  pistol.  The  ball  entered 
the  right  breast  and  came  out  In  the  small  of 
the  back  below  the  left  shoulder.  From  the 
effects  of  the  wound  death  occurred  about  4 
o'clock  the  next  day. 

The  theory  of  the  prosecution  appears  to 
have  been  that  the  killiug  was  deliberate. 
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The  defendant  sought  an  acquittal  of  the 
charge  against  her  on  the  ground  that  the 
bomldde  was  accidental. 

The  proof  on  the  part  of  the  state  as  to  the 
drcumstances  of  the  killing  was  confined  to 
declarations  of  the  deceased,  which  evidence 
was  admitted  over  the  objections  of  defend- 
ant on  the  ground  that  no  safflclent  founda- 
tion ha4  been  laid,  in  that  it  did  not  appear 
that  they  were  made  under  a  sense  of  im- 
pending death. 

The  record  Ediows  that  preliminary  to  offer- 
ing the  declarations,  in  the  absence  of  the 
Jary,  the  state  oCrered  evidence  showing  the 
nature  of  the  wounds,  and  that  at  the  time 
blood  was  gushing  from  his  wounds;  that  the 
attending  phy^dan  told  him  that  he  was  in 
bad  shape,  an'd  that  he  was  liable  to  die; 
that  if  he  had  any  statement  to  make  he  had 
better  make  it ;  that  deceased  talked  with 
difficulty  and  said  he  was  In  an  awful  shape 
and  that  he  thought  he  was  going  to  die; 
that  he  was  tbea  raised  up  In  the  bed  and 
made  the  declarations  admitted  In  evidence. 
Evidence  was  th^  offered  on  the  part  of  de- 
fendant tending  to  show  that  deceased  did  not 
say  at  the  time  of  making  the  dedaratlcais 
that  he  was  conscious  of  Impending  death, 
and  that  on  the  next  day,  shortly  before  he 
died,  deceased  said  in  re^nse  to  a  question 
'■that  he  thought  he  was  all  right,"  and  that 
at  that  time  he  did  not  say  anything  about 
dying. 

The  court  ruled: 

"So  far  as  the  testimony  shows,  the  dedara- 
tion  is  admissible  both  as  a  dying  dedaration 
and  as  a  part  of  the  res  gestn ;  the  testimony 
shows  that  the  statement  was  made  only  a 
few  minutes  after  the  shooting,  and  in  all  rea- 
smable  probability  before  deceased  had  time 
to  d^bente  and  make  ap  a  fiUse  statemsnL" 

The  Jury  was  recalled.  Three  or  four  wit- 
nesses testified  that  while  they  were  holding 
him  up  In  bed  deceased  made  statements  sub- 
stantially as  follows: 

*^  got  up  Hiat  morning  and  vent  over  to 
town  to  get  some  things  for  breakfast,  and  on 
tny  way  over  I  went  through  Martha  Hend«r- 
bod's  yard  and  spoke  to  Msrtha  Henderson, 
and  on  returning  home  Sarah  accused  me  of 
flirting  with  Martha,  accused  me  oi  fooling 
around  her  and  I  denied  it.  Sarah  went  ahead 
getting  breakfast,  and  I  went  out  and  got  a 
budtet  of  water  and  came  back  into  the  house 
sod  sat  down  to  breakfast,  and  Sarah  went  into 
the  other  room  and  came  back  and  says,  'I 
wQl  kill  you,  and  I  know  yon  won't  fool 
around  her/  and  then  she  shot  me." 

Defendant  came  into  tbe  room  and  said, 
"•lade.  It  was  an  aecident,"  and  deceased  an- 
swered by  saying,  "Aoddent,  hell." 

Counsel  for  tbe  defendant  then  morad  to 
strike  the  testimony  on  tbe  grounds  that  it  Is 
ittcompeteait  and  irrelevant,  and  no  proper 
foondation  was  laid  for  the  admission  of  sold 
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testimcny,  either  as  a  dying  declaration  or  as 
a  part  of  the  res  gestse,  which  motion  was 
overruled  and  exception  allowed. 

[2, 3]  The  rule  is  universal  that  before 
dying  declarations  can  be  admitted  in  evidence 
it  Is  essential  and  is  a  preliminary  fact  to  be 
proved  by  the  party  ofrering  tbem  in  evidence 
that  tbey  were  made  under  a  sense  of  Im- 
pending death.  It  Is  the  duty  of  tlie  court  to 
determine  in  the  flifet  Instance  the  admissibil- 
ity of  decIaratlonB  sought  to  be  Introduced  as 
dying  dedaratious,  and  the  court  must  pass 
upon  the  competency  of  such  evidence  as  a 
question  of  law,  or,  as  some  courts  hold,  as 
a  mixed  question  of  law  and  fact.  In  laying 
tbe  predicate  for  the  admission  of  dying  dec- 
larations, the  expressions  or  statements  of 
the  deceased  are  always  admissible  if  made 
at  or  about  the  time  the  declarations  were 
niade,  or  even  if  made  before  or  after  the 
making  of  the  declarations.  Morebead  v. 
State,  12  OkL  Cr.  62, 151  Pac.  1183,  Ann.  Cas. 
1918C,  4iS.  It  is  auffldent  If  it  satisfactorily 
appears  that  they  were  made  under  a  sense 
of  impending  death,  whether  it  be  directly 
proven  by  the  express  language  of  the  de- 
darant,  or  be  inferred  from  his  evident  dan- 
ger^^or  the  opinions  of  medical  attendants 
stated  to  him,  or  from  other  circumstances  of 
the  case,  such  as  the  length  of  time  elapsing 
between  the  making  of  the  dedaratious  and 
bis  deatb.  Poling  v.  State,  12  Okl.  Gr.  27, 
151  Pac.  SdH,  Ann.  Cas.  1918E,  683. 

[4]  We  are  dearly  of  the  opinion  that  the 
statements  made  by  the  deceased  were  prop- 
erly admitted  In  evidence  as  dying  declara- 
tions. We  are  also  of  the  opinion  tliat  the 
dedarattoi  of  the  deceased  made  abortly  aft- 
er the  fatal  sihot  was  flred  was  competent  and 
admissible  as  a  part  of  tlie  res  gestee.  No 
fixed  measure  of  time  or  distance  from  the 
main  occurrence  can  be  established  as  a  rule 
to  determine  what  shall  be  a  part  of  the  res 
gestae^  Each  case  must  necessarily  depend 
on  its  <Avn  drcomstances  to  determine  wbethr 
er  tbe  facta  tiered  were  really  lurt  of  the 
same  continuous  transaction.  If  the  declara- 
tions api>ear  to  spring  out  of  the  transaction, 
If  they  are  v<duntary  and  spontaneous,  and 
made  at  a  time  so  near  to  It  as  reasonably  to 
prednde  tbe  idea  ot  dedgn,  then  they  are  to 
be  regarded  as  contemporaneooa.  Oi&tt  t. 
State,  6  OU.  Or.  48. 113  Pac.  C54. 

"And  again  the  rule  Is  well  stated  that.  If 
such  dedaratious  'are  made  under  such  circum- 
stances as  will  raise  the  reasonable  presumption 
that  they  are  the  spontaneous  utterances  of 
thought '  created  by  or  springing  out  of  the 
transacti<m  itself,  and  so  soon  thereafter  as  to 
exdude  tbe  presumption  tbat  tbey  are  the  re- 
sult of  premeditation  and  design,  the;  will'  be 
admissible  as  part  of  the  res  gestie.' "  More- 
head  T.  State,  supra. 

As  a  witness  In  her  own  behalf  defendant 
testified: 
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"We  lived  together  fire  monfiia.  I  tlioaglit 
lots  of  him,  and  Jack  ud  I  were  to  set  mar* 
ried.  I  fired  the  ihot  tiiat  killed  Jack  Wheeler. 
(  did  It  accidentally.  He  came  and  asked  me 
to  cook  him  a  hurry-up  breakfast.  He  said 
he  had  to  go  to  court,  and  when  he  came  back 
from  court  he  was  going  to  Beggs  and  was 
going  to  carry  the  gun  with  him.  J.  fixed  break- 
fast while  he  shaved.  He  came  iiito  the  room 
with  the  gun  In  his  hand.  I  asked  him,  'Aren't 
you  ready  to  eat  now/  and  he  said,  'Well,  J  hare 
sot  to  get  lome  ng*  and  clean  the  gun.*  I 
says,  'I  would  let  the  gun  go  and  eat,'  and  he 
sat  down  to  the  table.  I  walked  to  the  table 
and  asked  him,  'Jack  what  are  ydu  going  to  do 
with  this  gun,'  and  picked  the  gun  up.  It 
strnck  the  lamp  and  went  oS.  I  do  not  know 
whether  he  had  the  gun  cocked  or  not  I  pick- 
ed the  gun  Dp  carelessly  without  any  idea  in 
my  mind  of  firing  the  gnn.  When  the  gun 
went  off  he  jumped  itraUit  op  from  the  table 
and  holloed,  'Oh,  I  am  diotl'  I  uys,  'I  will 
can  a  doctor,'  and  I  led  him  frran  the  kitchen 
into  die  bedroom  and  told  him  to  sit  on  the 
bed.  1  ran  out  of  the  kitchen  door.  About 
half  s  block  I  met  tSr.  Morris,  and  ran  Into  his 
house  and  says,  'What  is  Dr.  Berry's  number ; 
I  want  to  call  him  quick;  Jack  is  shot.*  I 
took  the  phone  down  and  told  information  to 
call  some  doctor,  I  did  not  care  who^  and  i  then 
ran  bac&  to  the  bouse.  Mr.  Morris  an^his 
brother  William  MoEria  were  leaning  over  nim ; 
then  the  doctors  came  and  called  for  sMue 
water  and  a  towel,  and  Mr.  Pettit  said,  'How 
did  it  happen?  I  said,  'I  shot  him  acciduitally.* 
I  says,  'He  did  not  tell  you  I  did  not  shoot  him 
accidentally?'  and  he  said,  'Tes;  he  did;*  and 
I  aaid,  'Let  me  go  and  hear  him.*  Ete  told  me 
to  stay  out,  and  I  did  ao." 

Counsel  for  the  defendant  objected  to  and 
took  exceptions  to  the  Instmctiona  given  by 
the  conrt  submitting  the  issue  of  manslaugh- 
ter in  the  first  degree.  It  Is  now  urged  that 
there  was  no  evidence  tending  to  show  man- 
slaughter In  the  first  degree,  and  that  under 
the  evidence  in  the  case  the  Jury  should  have 
returned  only  one  of  two  verdicts,  namely, 
guilty  of  murder,  or  not  guilty. 

The  charge  of  the  court  contains  19  in- 
structions. The  court  Instructed  the  jury  as 
to  the  crime  cliarged  and  the  plea  entered, 
and  gave  the  instructions  excepted  to  as  fol- 
lows: 

No.  6:  "The  jury  are  instructed  tiiat  homi- 
cide is  manslaughter  in  the  first  d^ree  whea 
perpetrated  without  a  design  to  effect  deat^ 
and  in  the  beat  of  passion,  but  in  a  cruel  and 
unusual  manner  or  by  means  of  a  dangerous 
weapon,  unless  it  is  ctmmitted  under  such  cir^ 
cumstances  as  constitute  excusable  or  Justifiable 
homicide." 

No.  7:  "You  are  instructed  that  both  murder 
and  manslaughter  are  unlawful  killings.  The 
distinction  is  that  la  murder  there  is  a  premed- 
itated design  to  effect  death,  whUe  in  manslaugh- 
ter there  la  no  premeditated  deagn.  If  there  Is 
a  premeditated  design  to  effect  death,  homicide 
is  murder,  no  matter  how  angry  the  slayer  may 
be  at  the  time  of  the  homicide." 

No.  8:  "The  jury  are  instructed  that  homi- 


cide is  excasable  when  eomndttod  by  accident 
and  misfortune  or  in  tihe  doing  of  any  lawful 
act  by  lawfnl  means,  irltii  usual  and  ordinary 
caution  and  without  any  unlawful  intent." 
■  No.  9:  "The  jury  are  instructed  that  tie 
defendant  in  this  case  is  presumed  to  be  in- 
nocent of  the  crime  charged  in  the  informatimi, 
and  this  is  a  presumption  of  law  that  remains 
with  her  and  is  thrown  around  her  for  ber  pro- 
tection up  to  the  moment  when  the  hilling  is 
proved  or  admitted.  When  the  killing  is  prov- 
ed or  admitted  by  ^e  defendant,  and  ^e  plea  of 
aoddental  killing  is  interposed,  as  in  this  case, 
it  then  devolves  upon  the  defendant  to  show  any 
circumstances  of  mitigation  to  excuse  or  jus- 
tify it  by  s(Hne  proof  strtmg  enough  to  create 
in  your  minds  a  reasonable  doubt  of  her  guilt 
of  the  offense  charged,  unless  the  proof  on  the 
part  of  the  state  shows  that  the  defendant  was 
ezCDsaUe  in  committing  the  ectl" 

No.  10:  "The  jury  are  instructed  that,  if 
they  find  and  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  donbt  that  the  de- 
fendant, Sarah  Palmer,  in  the  county  of  Okmul- 
gee, state  of  Oklahoma,  on  or  about  the  19th 
day  of  September,  1910,  or'  at  any  time  before 
the  filing  of  the  information  herein,  did,  in  the 
manner  and  form  and  with  the  purpose  and  in- 
tent and  derign  charged  in  the  information, 
shoot  and  kill  the  deceased.  Jack  Wheeler,  and 
that  said  killing  when  perpetrated  was  dcme 
with  a  premeditated  design  to  effect  the  death  of 
the  said  3ax^  Wheeler,  and  that  the  said  de- 
fendant unlawfully  and  with  such  premeditated 
deagn  to  effect  the  death  of  the  said  Jack 
Wheeler,  did  shoot  and  kill  him,  the  said  Jack 
Wheeler,  then  it  will  be  your  duty  to  find  the 
defendant  guilty  as  charged  In  Ae  information. 
On  the  other  hand,  if  there  remains  in  your 
minds  a  reasonable  doubt  as  to  the  existence  of 
any  material  fact  necessary  to  constitute  the 
crime  of  murder  as  herein  instructed,  then  it 
will  be  your  duty  to  acquit  the  defendant  un- 
less you  should  find  that  she  is  guilty  of  man- 
slaughter in  the  first  degree  aa  heEeiaafter  in- 
structed." 

No.  12:  "Gentlemen  <^  the  jury.  If  after  a 
conrideration  of  all  tiie  evidence  in  Uiia  case 
there  ranains  in  your  mind  a  reasonable  doubt 
as  to  whetho-  Ae  -defendant  is  guilty  of  the 
crime  of  murder  as  herein  instructed,  then  yon 
may  next  Inquire  of  whether  or  not  she  is  guilty 
of  manslaughter  in  the  first  degree.  There- 
fore, if  you  find  and  believe  from  the  evidence 
in  this  case  beyond  a  reasonable  doubt  that 
the  defendant,  in  the  county  of  Okmulgee  and 
state  of  Oklahoma,  on  or  about  the  19th  day 
of  September,  1&16,  did  unlawfully  shoot  and 
kill  the  deceased.  Jack  Wheeler,  but  that  such 
act  of  killing  was  perpetrated  without  a  de- 
sign to  effect  the  death  oi  the  deceased.  Jack 
Wheeler,  and  in  the  heat  of  passion,  but  in  a 
cruel  and  unusual  manner  or  by  means  of  a 
dangerous  weapon,  then  you  will  find  the  de- 
fendant guilty  of  manslaughter  in  the  first  de- 
gree and  so  say  by  your  verdict.  On  the  other 
hand,  if  yon  have  any  reasonable  doubt  in  your 
minds  as  to  whethra-  the  defendant  ia  guilty 
ot  either  murder  or  msnalanghttf  in  the  first  de- 
gree as  herein  instructed  you,  then  it  will  be 
your  duty  to  acquit  the  defendant." 

No.  13:  "Gentlemra  of  the  jury,  if  under 
these  instructions  you  should  find  tlie  defendant 
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guilty  of  the  crime  of  manglaugbtar  in  the  first 
degree,  jon  may  proceed  to  fix  her  punishment, 
which  you  will  aBsess  at  ImpriBoament  in  the 
penitentiary  for  a  tenn  of  not  less  than  four 
years." 

No.  14:  "Qentlemen  of  the  Jury,  you  are  in- 
structed that  the  defendant  in  this  case  admits 
that  the  deceased  met  his  death  from  a  ^nshot 
wound  received  at  the  time  and  place  alleged, 
but  says  that  the  shooting  was  accidental.  Tou 
are  therefore  instructed  that,  if  you  believe  from 
the  evidence  that  the  shooting  was  accidental, 
or  if  the  evidence  in  the  case  tending  to  show 
that  tha.  same  was  accidental  Is  sufficient  to 
create  in  your  minds  a  reasonable  doubt  as  to 
whether  said  shooting  was  intuitional,  then  In 
such  caae  the  homicide  was  excusable,  and  in 
either  case  it  will  be  your  duty  to  aeooit  the  de- 
fendant.** 


While  we  think  the  evidence  for  the  state 
tended  to  prove  that  the  killing  was  deliber- 
ate and  was  amply  sufflclent  to  support  a  ver- 
dict of  murder,  the  testimony  of  the  defend- 
ant and  other  facts  and  circumstances  in  evi- 
dence presented  the  question  as  to  whether 
the  homjfide  was  perpetrated  without  a  de- 
sign to  effect  death.  Considering  the  fact 
that  defmdant  and  deceased  were  not  hus- 
band and  wife,  but  were  sustaining  that  rela- 
tion, and  that  defendant  accused  the  deceas- 
ed of  flirting  or  fooling  that  morning  with 
another  woman,  it  may  he  inferred  that  in 
t  fit  of  jealousy  she  picked  up  the  gun  and 
shot  him.  However,  it  may  be  she  did  not 
shoot  with  intent  to  kill,  but  only  to  frighten, 
or,  at  most,  to  inflict  bodily  injury. 

The  evidence  also  tends  to  show  that  the 
homicide  was  perpetrated  without  a  design  to 
effect  death  by  defendant  while  engaged  in 
the  commission  of  a  misdemeanor;  that  Is. 
pointing  a  pistol,  whether  loaded  or  not,  at 
any  other  person.  It  was  therefore  the  duty 
of  the  court  to  instruct  the  Jury  upon  the  law 
of  manslaughter  in  the  first  degree.  Kent  v. 
State,  8  Okl.  Cr.  188, 126  Pac.  1040. 

£i]  In  a  prosecution  for  murder,  the  court 
should  submit  the  case  to  the  Jury  for  con* 
sideratioii  upon  every  degree  of  bcnniclde 
whidi  the  evidence  in  any  reoscmable  view  of 
it  suesesta;  and,  it  the  evidence  teoOa  to  prove 
dUrereut  degrees,  the  law  of  each  degree 
which  the  evidence  tends  to  prove  should  be 
submitted  to  the  Jury,  whether  it  be  reauest- 
ed  on  tlie  part  of  the  defendant  or  not  Can- 
non V.  Territory,  1  Okl.  Cr.  600,  99  Fac.  622. 

^niere  are  other  assignments  of  error,  which 
we  have  examined  and  found  to  be  without 
merit.  A  careful  examination  of  the  record 
ouTlnces  us  that  defendant  has  no  substan- 
tial grounds  of  complaint,  ^ther  of  the  rul- 
ings of  the  court  or  the  verdict  of  the  Jury. 
Wherefore  the  Judgment  of  the  lower  court  is 
afflrmed. 

ARMSTBONQ  and  MATSON,  JJ.,  concur. 
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(Sytlohui  bp  the  Court.) 

1.  CBUCIHAI.  LA.W  «a»1149  —  DlBCBKTIOIt 
TBIAI.  OOUBT  IM  WITaOBAWINO  FLEA  OV  BOT 
OITILTT  WILL  NOT  BB  BKVIEWED  IN  ABBENCT 
or  ABU8B. 

A  trial  court  may  in  its  discretion  permit 
a  plea  of  not  guilty  to  be  withdrawn  for  the 
purpose  of  allowing  the  defendant  to  file  a  mo- 
tion to  set  aside  an  information,  and  the  deny- 
ing (tf  soch  request  will  not  be  reviewed  upon 
appeal  unless  an  abuse  of  discretion  is  shown 
or  Mtpears  from  tiiie  drcomstances. 


2.  C^xMiNAX.  uw  «ES9K1&— Summnr  bt  ao- 

OVBBD  THAT  AlfOTHKB  COIOUTIBD  TBX  GBXU 
OBABanD  U  HOT  "OONRSBIOn." 

A  Statement,  dedaration,  or  edmlasion  made 
by  a  peraon  accused  of  crime,  tending  to  show 

that  other  than  he  conmiitted  the  offense  with 
which  he  Is  charged,  from  which  statement  the 
jury  may  or  may  not  infer  the  guilt  of  the  de- 
fendant, is  not  a  "confession,"  and  does  not 
come  within  the  role  that  confesBions  must  be 
voluntary  to  be  admissible. 

[Ed.  Note.— ror  other  definitlonB,  see  Words 
and  Phrases,  First  And  Second  Series,  Confes* 
sion.] 

(AddMonat  ByUabut  by  Editorial  Staff.) 
B.  Cbziuhal  law  «o1176— Ajwonbd  «BOBa 

nor  ABOOED  COHBIOBBKO  ABANDOHKD. 

Errors  assigned  but  not  argued  In  defmd- 
ant's  brief  will  be  treated  as  abandoned  and  not 
considered. 

4.  CteniXNALU.W  «=s>0ie— "CORTBSSION"  ISA 
VOLUNTABT  STATKMEHT  BT  ACCU8BD  AO- 
KNOWLBOaiNO  GUILT. 

In  criminal  law  a  "confession"  is  a  volun- 
tary statement  by  one  charged  with  the  com- 
mission of  a  crime,  communicated  to  another 
person,  wherein  accused  acknowledges  himself 
to  be  guilty  of  the  crime  charged. 

5.  Cbucinal  law  4ss>11Q0(3)— Tebdiot  bup- 

POBTED  bt  BOHB  EVIDBHOE  CAHNOT  BE  OIB- 

tubbbd. 

Where  much  of  the  evidence,  in  a  prosecu- 
tion for  the  larceny  of  an  aatomobUe,  was 
cfrcumstantial  and  the  other  part  of  it  was  In 
direct  conflict,  the  facts  so  presented  were  ex- 
clusively for  the  jury,  and,  there  being  suffi- 
cient evidence  to  sustain  its  verdict  of  convic* 
tion,  tike  Criminal  Court  of  Appeals  cannot  in- 
terfere with  the  verdiet. 

Appeal  from  District  Court;  derdand 
County ;  F.  B.  Swank,  Judge. 

John  McGarrah  was  convicted  of  the  lar- 
ceny of  an  automobile,  and  tie  appeals.  Af- 
flrmed. 
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Harrla  ft  Nowlln  and  Pniltt.  Snl^  ft  Pat- 
terson, all  of  Oklabaiaa  City,  f<nr  idalntlff  in 
error. 

S.  P.  Freellng,  Attj.  Gen.,  and  B.  HcMU- 
lan,  AsBt  Att7.  Gen.,  for  tbe  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
John  McGarrah,  hereinafter  called  defend- 
ant, was  Informed  against  Jointly  with  A.  E. 
Hawkins  for  the  larceny  of  an  antwnoblle, 
the  property  of  one  A.  Gibbs,  a  severance 
was  granted,  the  defendant  tried  separately, 
convicted,  and  sentenced  to  iroprlsonment  In 
the  penitentiary  at  McAlester  for  a  term  of 
two  years.  To  reverse  the  Judgment  render- 
ed on  the  verdict  he  prosecutes  this  appeal. 

Tbe  record  shows  that  the  d«faidant  and 
his  codefendant  were  arraigned  on  prelimina- 
ry examination  charged  with  the  theft  of  the 
automobile  described  In  the  complaint  and 
waived  preliminary  examination,  and  that, 
notwithstanding  such  waiver,  the  state  ex- 
amined its  witnesses,  and  after  such  exami- 
nation the  defendants  were  ^ven  an  <^)por- 
tnnity  to  offer  evidence  and  again  waived 
preliminary  «caminatlon. 

The  defendant  having  entered  a  plea  of 
not  gullly,  moved  the  court  for  permission  to 
withdraw  the  plea  and  be  permitted  to  file 
a  motion  to  set  aside  the  Information,  for 
die  reason  that  be  had  not  bad  a  prellzidna- 
ry  examination  and  be  pennltted  to  offer 
evidoioe  that  he  had  waived  his  preliminary 
ezamlnati(ni  by  reascm  of  an  agreenimt  with 
the  county  attorney.  The  court  overruled 
the  motion,  and  the  defendant  excepted. 

There  is  evideaice  toidlng  to  show:  That 
on  the  28th  day  of  January,  1917,  the  auto- 
m<rt)Ue  which  was  tbe  subject  (MC  tbe  larc»y 
was  owned  as  alleged  In  the  Informa- 
tion, that  the  owner  of  the  automobile, 
not  having  a  garage,  chained  and  locked  tbe 
automobile  to  'ft  tree  near  his  reddence  in 
Korman,  and  that  on  tbe  29th  day  of  Jan- 
uary, 1917,  the  autranobile  waa  in  an  out- 
house In  an  outlying  dtstrict  of  Oklahoma 
City,  and  the  defendant  got  bis  codefoid- 
ant  and  brought  the  car  Into  a  garage 
in  said  dty,  that  the  number  of  tbe  en- 
gine of  the  automobile  had  been  changed, 
and  that  the  defendant  and  his  codefendant 
sold  it,  claiming  to  have  purchased  It,  and 
delivered  It  to  the  purchaser  assuring  him 
that  the  purchase  was  a  safe  one,  and  divid- 
ed the  proceeds  of  the  sale.  That  a  few 
weeks  thereafter  the  automobile  was  found 
In  a  distant  part  of  the  state  in  the  posses- 
sion of  the  person  to  whom  the  defendant 
and  his  codefendant  had  sold  it,  unquestion- 
ably identified  as  to  the  car  in  question,  and 
surrendered  by  the  purchaser  to  the  owner. 
That  on  the  day  of  the  night  that  the  auto- 
mobile was  stolen  the  defendant  and  his  co- 
defendant  were  in  Norman,  and  sought  to 
buy  a  saw  adapted  to  saning  iron. 

John  Stegner  testified  that  he  was  court 


derk  and  had  visited  tike  JaU  when  the  de- 
fendant was  confined  therein  for  the  (rffense 
here  charged  and  had  seen  and  conversed 
with  talm  and  bis  codefendant  Thereupon 
the  state  asked  the  witness  to  detail  the  con- 
versation had  with  the  defendant  and  his 
codefendant,  to  which  the  defendant  object- 
ed upon  the  ground  "that  a  certain  promise 
had  been  made  with  him  which  had  not 
been  carried  out,"  and  that  therefore  the 
statements  made  by  the  defendant  in  the- 
conversation  inquired  about  were  not  volun- 
tarily made.  In  support  of  the  objection  and 
in  the  absence  of  the  Jury,  the  defendant  in- 
troduced evidence  tending  to  show  that  the 
statements  made  to  the  witness  were  made 
under  a  promise  by  the  county  attorney  to 
grant  the  defendant  immunity  If  the  defend- 
ant would  furnish  certain  Information,  which 
hiformation  the  defendant  had  furnished, 
and  that  the  evldraice  sought  to  be  elicited  as 
to  the  conversation  had  by  witness  and  de- 
fendant was  furnished  by  the  defendant,  un- 
der the  agreement  with  the  county  attorney. 

The  county  attorney  testified  that  he  con- 
versed with  the  defendant  In  the  Jail  at  the 
time  he  was  confined  under  the  charge  In 
this  case,  and  that  he  stated  to  btm  that 
anything  that  he  (defendant)  might  say 
could  be  used  against  him,  and  denied  that 
he  promised  the  defendant  Immunity  or  any 
consideration.  The  court  overruled  the  ob- 
jection, and  the  defendant  excepted. 

The  Jury  being  returned  to  the  box,  the 
witness  testified:  That  the  defendant  said 
that  he  and  his  codefendant  were  not  the 
real  thieves  of  the  Glbbs  car,  "that  the  bunch 
stole  it,"  that  they  knew  that  it  was  a  "wet" 
car,  that  they  knew  that  it  was  not  a 
straight  car,  that  one  Anthony  came  to  de- 
f«idant  and  bis  codefendant  and  said  they 
had  anotbOT  car  for  them,  that  the  number 
of  the  car  had  been  changed,  Ibat  it  was  out 
in  a  dugout  in  the  outskirts  of  Oklahoma  City 
that  they  bought  the  car,  and  went  out  and 
got  it  and  brought  it  to  a  garage  in  the  dty 
and  sold  It 

The  d^ftndant  teattfled  that  be  bad  not 
been  In  Norman  Ednce  190B,  that  be  never  at- 
tempted in  Norman  to  buy  a  saw  for  cutting 
iron,  that  be  did  not  steal  the  car  in  ques- 
tion, that  be  and  his  codefendant  purcfbased 
tbe  car  firom  one  Anthony  and  received  a 
bill  of  sale  for  same  and  sold  tbe  car  in 
Oklahoma  Gi^  to  tbe  party  from  whom  the 
car  was  recovered,  and  that  he  and  bis  co- 
defendant  divided  the  proceeds  of  such  sale, 
that  he  did  not  know  at  the  time  they  suld 
the  car  that  tbe  same  was  stolen,  but  after- 
wards learned  It  was. 

Upon  the  close  of  the  evidence  for  tbe 
state,  the  defendant  requested  the  court  to 
Instruct  tbe  Jury  to  return  a  verdict  for  the 
defendant,  which  the  court  refused  to  do, 
and  the  defendant  excepted. 

Tbe  defendant  timely  moved  for  a  new 
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trial,  wblCh  wa>  oramled  and  exeepUon 
Bared. 

Many  errort  are  assigned,  but  only  the  fol- 
lowing are  ai^ed  In  the  brief  of  the  defend* 

ant: 

1.  "Hie  refusal  of  the  court  to  permit  the  de- 
fendant to  withdraw  his  plea  of  not  gnUty  and 
to  file  a  motion  to  quash  the  Information  and 
to  take  eridenca  npon.saeh  motion  to  quash. 

2.  Fordnf  the  defendant  to  tiial  vlthont  Ida 
first  having  had  a  preliminary  examination,  or 
baring  waived  the  eame. 

3.  Permitting  the  witness  Stegner  to  testify 
to  an  alleged  confession  made  by  th«  defendant 
because  the  same  was  not  Toluntary. 

4.  That  the  verdict  of  the  jury  is  contrary  to 
the  law  and  evidence. 

[1}  Undn  an  unbroken  rale  <rf  this  court, 
errors  assigned  but  not  arpied  In  defendant's 
brief  will  be  treated  as  abandoned  and  not 
considered. 

[1]  Tbe  detoodant  that  the  court 

committed  rereraible  errw  In  r^Dslug  to 
permit  the  defendant  to  wltbdrav  his  plea 
of  not  goilty  and  to  file  a  motion  to  set  aaide 
the  Information.  It  was  discretionary  with 
the  conrt  to  permit  the  plea  to  be  wtdidrawn, 
and  we  are  unable  to  see  that,  la  retnsing  to 
permit  the  plea  to  be  withdrawn  ai  reaoest- 
ed,  the  court  abused  Its  discretion. 

In  Tegeier  T.  State,  9  Okl.  Or.  138,  180 
Pac  1164.  It  IB  said: 

"It  is  discretionary  with  the  court  to  permit 
the  withdrawal  of  a  plea  of  not  guilty  for  the 
purpose  of  allowing  a  defendant  to  file  a  mo* 
tion  to  set  aside  an  indictment,  and  sadi  ac- 
tion will  not  be  reviewed  upon  appeal;  unless 
an  abase  ai  this  discretion  is  shown." 

It  is  further  contended  by  the  defendant 
that  the  cotirt  committed  reversible  error  in 
forcing  him  to  trial  \rithont  his  having  Iiad 
or  waived  a  preliminary  ezamlnatioa.  This 
contention  Is  without  merit  The  record 
^ws  that,  when  his  preliminary  examina- 
tioQ  was  called,  he  waived  It ;  but,  notwith- 
standing the  waiver,  the  state  put  on  its  tes- 
timony,  and  upon  Its  close  the  defendant  was 
offered  an  opportunity  to  prraoit  his  evi- 
dence, when  he  a^ain  waived.  There  Is  noth- 
iQg  disclosed  by  the  record  that  tends  in  the 
least  to  show  that  tiie  defendant  was  Induc- 
ed In  any  vay,  or  by  any  action  of  the  coun- 
ty attorney,  to  waive  preliminary  examina- 
tion, or  tStat  such  waiver  was  In  any  way  In- 
Joriona  to  the  defmdAnt* 

[1]  It  la  next  Indsted  that  the  court  com- 
mitted  reversible  error  In  permitting  the 
Titness  Stegner.  over  the  objectlfm  of  the 
defendant,  to  deteU  a  conversatlwi  had  with 
the  defendant  while  he  was  In  Jail,  based  up- 
on the  theory  that  the  statements  made  by 
the  defendant  in  the  conversation  was  a  con- 


fession and  was  not  voluntary.  The  prom- 
ise of  the  defendant  is  unsound,  as  the  state- 
ments made  by  the  defendant  In  the  convert 
sation  were  not  a  confession  of  the  crime 
charged,  but  were  statements  tending  to  ex- 
plain his  Innocence  and  did  not  cana  within 
the  rule  that  confessions  must  be  voluntary 
to  be  admissible. 

[4]  In  criminal  law  a  "confession"  Is  a 
voluntary  stotement  made  by  a  person 
charged  with  the  commission  of  a  crime, 
communicated  to  another  perstm  wherein  be 
acknowledges  himself  to  be  guilty  at  the  of- 
tense  charged. 

In  State  v.  Relnhart,  26  Or.  466.  SS  Pac 
822,  It  was  said: 

"A  'confession,'  in  a  legal  sense,  is  restricted 
to  an  acknowledgment  of  guilt  made  by  a  per- 
son after  an  offense  has  been  committed,  and 
does  not  apply  to  a  mere  statement  or  dedara- 
tion  ot  an  independent  fact  bwn  whidi  sodi 
guilt  may  be  faif  erred." 

In  WUson  V.  State.  1S8  Pac.  613,  It  la  said: 

**A  statement,  dcdanitioij,  or  admission  mads 
by  one  aecnsed  of  crime,  ezplaiiiing  suspicions 
circumstances,  for  bis  own  defense,  from  wUdi 
the  jury  may  or  may  not  infer  giUlt,  is  not  a 
confession,  and  does  not  come  within  the  rule 
that  confessiona  mnat  be  voluntary  to  be  ad- 
missible." 

Certainly  the  statements  made  to  the  wit- 
ness Stegner  by  the  defendant  was  not,  un- 
der the  above  authorities,  a  confession  of 
guilt,  and  the  court  did  not  err  in 'admitting 
them. 

[S]  rinally,  It  Is  insisted  that  the  verdict 
Is  contrary  to  the  law  and  the  evidence.  It 
is  true  that  much  of  the  evidence  Is  circum- 
stantial and  other  part  of  It  Is  In  direct  con- 
flict, but  the  facts  thus  presented  were  ex- 
clusively for  the  Jury  to  determine,  and  hav- 
ing done  so,  and  there  being  sufficient  evi- 
dence to  sustain  the  verdict  found  by  them, 
we  cannot  interfere  with  the  verdict  ren- 
dered. 

If  the  contention  of  the  defendant  that  he 
did  not  participate  In  the  actual  commission 
of  the  larceny  chai^^  be  accepted  as  tru0, 
certainly  the  most  favorable  view  that  can 
be  indulged  In  his  behalf  Is  that  he  aided 
and  abetted  in  the  larceny,  and  therefore  la 
guilty  as  a  principal.  Section  5757,  Bevised 
Laws  1910. 

The  court  did  not  err  tn  refusii^  to  direct 
a  verdict  of  aequittaL 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

^e  Judgment  ot  the.  trial  court  is  af- 
firmed. 

DOTLB,  P.  J.,  and  MATSON,  J.,  concur. 
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BTORT  T.  STATE.    (No.  A-WS^ 

^OtboinaX  Ooort  of  Appeala  <A  OUalunu.  Feb. 

28,  1920.) 

(8vllahu»  bp  the  Oomri.) 
OKncnTAL  LAW  «»1069(1)— Appeal  in  icis- 

DEMEANOB  CABB  JftTST  BE  TAKEN  WITHIN  BIX.' 

TT  DATS  PBOH  JUDOUENT  COnST. 
An  appeal  in  a  nuBdemeanor  case  must  be 
taken  within  00  days  from  the  rendition  of  tbe 
Judgment  appealed  from  by  filing  with  the  derk 
of  this  court  a  petition  in  error,  with  case-made 
or  transcript  of  the  record  attached,  with  proof 
of  notices  of  appeal,  unless  the  time  in  which 
•ueh  appeal  may  be  perfected  !•  tftended  oa 
authorized  by  section  5S91,  Rev.  Laws  1910; 
and,  when  an  appeal  is  not  so  perfected,  this 
oonrt  does  not  acquire  jurisdiction  of  the  appeal^ 
and  mcli  attempted  uveal  wiQ  be  dimisaed. 

Appeal  .from  Ootmty  Ooort,  Woodward 

County. 

Ed  Story  was  conTlctod  ot  violating  the 
problbitOTy  liquor  laws,  and  he  aK>eals. 
Appeal  dismissed  and  cause  remanded,  with 
Instructions. 

B.  H.  Nldicrfs,  of  Woodward*  for  plaintiff 
In  aror. 

a  P.  Fr«eUng,  Atty.  Qeo.»  and  B.  McMil- 
lan, Asst  Att7.  Gen.,  txa  the  States 

ABMSTRONG,  J.  Plalnttfl  In  enor,  Bd. 
Story,  was  Infonned  against  for  imlawfally 
conveying  intoxicating  liquor  £rom  <me  to  an- 
other place  in  this  stat^  convicted  and  sen- 
tenced to  •  imprisoiment  in  tlie  county  Jail 
for  30  days,  and  to  pay  a  flne  <rf  |Q0.  To 
reverse  tbe  Judgment  rendered  he  attonpted 
this  appeal. 

Tbe  Judgment  and  sentence  was  prononno 
ed  on  the  31st  day  of  I>ec«nt>er,  1916,  and  on 
March  17, 1917,  a  petition  In  error  with  case- 
made  attached,  with  proof  of  notices  of  ap- 
I>eal,  was  filed  with  the  clerk  of  this  court 

The  Attorney  General  made  a  motion  to 
dismiss  the  ai^eal  upon  the  ground  that  the 
appeal  was  not  timely  taken.  An  examina- 
tion of  the  record  disclosing  that  the  appeal 
had  not  been  filed  within  60  days  of  the  ren- 
dition ot  the  judgment,  an  opportunity  was 
given  the  defendant  to,  if  it  could  be  done, 
have  the  record  amended  nunc  pro  tunc,  as 


to  show  that  the  time  In  whidi  to  perfect  the 
appeal  was  extended,  and  ample  time  has  ex- 
pired to  have  the  same  made  and  filed,  and 
SDdi  amendment  has  not  been  offered. 

We  are  impressed  that  tbe  attorneys  ot 
tbe  defendant  acted  upon  the  theory  that  the 
order  made,  extending  the  time  in  which  to 
make  and  s^re  the  case-made,  automaUcaliy 
extended  the  time  in  which  to  file  the  appeal 
In  this  case  in  this  court  Sadt  theory  is 
not  cwrect,  since  ^tbe  ext^loo  oC  time  In 
which  to  make  and  serve  a  case-made  and 
the  time  in  wbldi  to  file  tbe  appeal  are  In 
sQtarato  Bections  of  Oie  statutes,  neither 
making  any  referotoe  to  the  othv,  are  i^alo 
mandatory  provisions,  each  of  which  must 
be  complied  with  before  this  court  acquires 
JurisdicdiHi  to  review  the  Judgment  ot  trial 
court  on  appeal.  Stnmpf  v.  Stat^  6  OkL  Cr. 
ue,  117  Paa  64&  "An  order  made  by  a 
trial  court  extmdlog  the  time  within  which 
to  make  and  serve  a  case-made,  does  not 
automatically  extend  the  time  within  which 
to  file  the  anwaL  All  sndi  ordwa  should 
cover  boOi  the  time  within  wlilA  to  make 
and  serve  amvoA^  and  the  time  within 
wbldi  to  file  the  appeal,  as  provided  in  sec- 
tions 0901  and  6007,  Revised  Laws.  Both 
these  secBons  most  be  complied  with."  Hol- 
ly V.  State,  16  Okl.  Or.  ^  161  Pac.  618; 
Pindiback  v.  State,  14  OU.  Cr.  802, 170  Pac: 
714.  (Section  6007,  refored  to  in  the  above- 
cited  cases,  is  a  nUq^rlnt  and  should  read 
sectioa  ZSAA.) 

Sixty  days  having  dapsed  tram  the  rendl- 
tlOD  <tf  the  Judgment  attonpted  to  be  appeal- 
ed frcan  to  tbe  filing  <d!  the  appeal  in  this 
court  of  the  pettticm  in  error  with  case-made 
attached  and  proof  of  notices  of  appeal,  and 
It  not  ai^eailng  from  the  record  that  the 
time  in  which  to  perfect  the  appeal  has  boeu 
extended,  this  court  did  not  acquire  Jurisdic- 
tion at  the  appeal.  Hamlin  v.  State,  12  Okl. 
Cr.  321,  155  Pac  904;  Bandy  v.  State.  5  Okl. 
Or.  397,  114  Pac.  341. 

The  attempted  appeal  not  having  been  filed 
In  this  court  within  the  time  provided  by 
law,  the  motion  to  dismiss  the  attempted  ap- 
peal Is  sustained.  It  is  so  ordered,  and  the 
cause  remanded  to  the  county  court  of  Wood- 
ward county,  with  lnstructl<ms  to  aiforce  the 
Judgment  and  sentence. 

DOTLB,  P.  J.,  and  MATSON,  J.,  concur. 
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PAGB  et  sL  T.  WALSEB  «t  «L  (No.  2187.) 
(Supreme  Coort  of  Nerado.  Feb.  14,  1920.) 
L  Appeal  avd  mia  ^758(2)  —  AsBioir- 

KBim  OF  BUtnt  HOT  nSCKSSABT  WBIBI  ikP- 
FKAL  IB  OH  SVDQVamX  BOXX. 

Notwittutanding  St  1919,  ik  55,  requiring 
tlie  appellant  to  Sle  tbe  asBignmeots  of  error 
vithin  10  daya  after  transcript  on  appeal  shall 
have  been  filed,  an  appeal  from  an  order  den?- 
iag  motion  to  change  place  of  trial  will  not  be 
dismissed  because  of  appellant's  faUnre  to  file 
assignmenta  of  error  where,'  tbough  the  appeal 
was  not  on  what  Is  teebnicaHy  known  as  the 
lodgment  roll,  it  was  anbatanti^ly  the  aame,  the 
record  consiatfng  of  the  amended  compHaiiit,  mo* 
tiea  for  change  of  Tenae,  affidavit  in  aopport 
thereof  etc. 

2.  Appeal  aitd  bbbob  «=3766— On  appbax.  on 

DENIAI.  or  OHAlfOE  OP  VBHUS  BBIET  ICUBT 
BE  FH^D  AS  BGQmBED  BT  OOmri  BULB  23. 

Where,  on  appeal  from  an  order  denying 
diange  of  yenne,  respondent  invoked  oonrt  rule 
23  (154  Pac  z),  and  filed  the  notiee  provided, 
rule  11  (164  Pac.  Iz),  providing  that  the  appel- 
lant ahaU  within  IS  days  after  filing  the  tran- 
script serve  and  file  his  brief,  waa  auperseded, 
and  the  appellant  must  file  hia  brief  within  tbe 
time  fixed  by  role  23. 

ft.  Vkitub  ^=»5<8)— Real  pbopbbtt  wot  xh* 

TOLVXD  XH  BUII  PlCBTAXHIHa  TO  HXHINO 
STOCK— "PBBMHAL  PS07KBTT." 

Yenne  of  action  pertaining  to  shares  of 
stock  of  a  mining  corporation  cannot  under  Civil 
Practice  Act,  }  60,  be  changed  to  the  county  in 
which  the  mines  owned  by  the  corporation  were 
dtoated,  on  the  ground  that  real  property  was 
involved,  since  abarea  of  oocporate  atock  are 
personal  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property.] 

1  VEirCTE    <S»61    —    TZUE   POB  DEMAHDinO 
CHANGE  BEQXH8  PBOK  DATE  OP  8BBVI0B  OT 

SCVltONS. 

The  time  for  demanding  change  of  venue  be- 
gins to  mn  from  tbe  date  of  service  of  summons. 

(L  Costs  ^;»262~No  pBESUicpTion  that  ko- 
tio:t  fob  ciLinQB  op  venue  was  iCADE  with 

IKl-CNT  TO  OELAT  THOUGH  IT  WAB  NOT  WELL 
TAKEN. 

The  appellate  court  cannot  Indalge  presumi>- 
tion  that  defendants  did  not  have  confidence  in 
their  application  for  change  of  venue,  and  so 
impose  a  penalty  on  defendanta  whose  appeal 
from  the  denial  of  motion  was  affirmed  on 
ground  that  appeal  was  for  delay. 

Appeal  from  District  Court,  Wasboe  Coun- 
ty; James  A.  CaUatum,.  Judge. 

Action  by  R.  S.  Page  and  aaotber  against 
Hark  Walser  and  another.  From  an  order 
dmylng  tbe  motion  for  change  of  place  of 
trial,  def^dants  appeal.  Order  affirmed. 

Cbeney,  Downer,  Price  &  Hawklna,  of 
Beno,  tor  flvp^llants. 


PAOE  T.  WAIASB  500 
(1»T  P.) 

Sardls  Summerlldd  abd  Hcqrt,  Noraosi^ 
Tbatcb^,  Woodbozit  ft  Henlsr,  all  of  Bow, 
for  respondemtB. 

COLEMAN,  a  J.  This  Is  ao  aiveal  from 
an  order  denying  a  motion  for  a  cbange  of 
the  place  of  trial  of  tbe  above-entitled  ac* 
tl(Mi  from  the  coanty  of  Wadioe  to  ttie  coun- 
ty of  Pershing.  Tbe  motion  was  based  upon 
tbe  ground  that  It  appears  from  tbe  face  ct 
the  amended  oompIaLDt  that  the  subject  of 
tbe  action,  or  some  part  hereof,  is  situated 
In  Perdilng  county,  and  that  no  part  ther^ 
of  is  situated  In  Washoe  county. 

[1]  Prdiminary  to  dlspodng  of  ttm  appeal 
upon  tbe  morlts,  It  becomes  necessary  to  de* 
tetmlne  whettier  or  not  the  court  has  the 
authority  to  consider  sudi  appeal  nptm  its 
merits  At  this  time.  Tbe  transcript  on  ap- 
peal was  filed  In  tbe  office  of  the  derfc  of  this 
court  tm  rebmary  4, 1920.  On  February  7th 
oounoel  for  reqwndents  served  upon  counsel 
for  appellants  a  notioe  to  Oie  effect  that  on 
F^raary  13, 192(^  they  would  move  the  court 
to  proceed  to  bear  Uie  appeal  taken  from  the 
order  denying  the  motion  toe  a  diange  of 
place  of  trial.  On  the  date  last  mmtttmed 
counsel  for  appellants  did  not  appear,  but  a 
letter  was  pres^ted,  wher^  they  objected 
to  the  court's  considering  the  matter,  upon 
the  grounds  that  the  time  for  the  filing  of 
the  assignment  of  errors  and  of  an  opening 
bri^  had  not  expired.  Ckmnsel  for  respond- 
ents appeared  and  arfcued  the  matter.  Tbe 
Statutes  of  1919,  p.  35,  provide  that  the  ap- 
pealing party  shall,  within  10  days  after  the 
transcript  on  appeal  shall  have  been  filed, 
file  bis  assignmmt  of  errors;  and  rule  11 
(154  Pac.  it)  of  this  court  provides  that  the 
appellant  shall,  within  15  days  after  the 
flllng  of  tbe  transcript  on  appeal,  serve  and 
file  his  brief.  The  statute  fixing  the  time  for 
the  flllng  of  the  assignment  of  errors  does 
not  apply  in  this  case.  While  in  Coffin  f. 
Coffin,  40  Nev.  846,  183  Pac.  731,  we  took  the 
position  that  an  assignment  of  errors  was 
lndl^>enBable,  in  tbe  case  of  Talbot  v.  Mack. 
41  Nev.  245,  169  Pac,  25,  we  held  that,  the 
appeal  being  from  the  Judgment  roll,  an  as- 
signment of  errors  was  not  necessary,  and 
refused  to  dismiss  the  appeal;  which  ruling 
was  adhered  to  in  Miller  v.  Walser,  42  Nev. 
497,  ISl  Pac  437,  and  Smith  v.  Lucas  et  al., 
43  Nev.  — ,  186  Pac.  674. 

Though  the  appeal  in  this  case  la  not  on 
what  la  technically  known  as  the  Judgment 
roll,  it  Is  substantially  the  same.  The  record 
consists  of  the  amended  complaint,  demand 
for  change  of  venue,  affidavit  in  support  of 
the  motion,  written  stipulation,  and  the  or- 
der appealed  from.  The  reasoning  In  the 
Talbot-Mack  Case  applies  with  equal  force 
to  the  matter  now  before  us. 

[2]  The  objection  based  upon  rule  11,  rela- 
tive to  the  time  allowed  for  the  filing  of  the 
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opening  brl^  by  appellant.  Is  not  well  taken. 
Rule  23  (164  Pac.  X)  Of  thU  court  provides 
tbat  appeals  from  orden  denying  or  grant- 
ing a  change  of  venue  viU  be  heard  upcm 
fliree  days'  notice  wb«i  the  parties  live 
within  20t  miles  from  Carflon  Gity»  and  wb«i 
the  party  served  resides  more  than  20  miles 
from  Carson  City  one  additional  da^a  notice 
wlU  be  required.  Ample  notice  was  given  of 
ttila  healing.  Bale  23,  when  invoked,  super- 
sedes role  11.  Ttie  latter  rule  was  made  to 
\  govern  In  ordinary  anwals,  but  nde  28  la  a 
spedal  rule,  applying  to  the  sttoaticH)  liere 
presented,  and  cMitn^  and  was  made  to  er- 
pedlte  hearings  in  this  court  ttpm  aMMsls 
from  an  order  granting  or  denying  a  motion 
for  a  change  of  venos,  and  otber  intoiocii- 
tory  orders.  ■ 

[S]  We  come  now  to  the  merits  of  this  ap- 
peal. Section  W  at  oar  Civil  Practice  Act 
(section  BOll,  Rev.  Laws),  whidt  Is  made  the 
basis  of  the  motion  for  a  diange  of  voiue. 
^vides  that  acti(uis  for  the  recovery  of  real 
pn^erty  diall  be  tried  in  the  county  in  which 
it  is  situated.  The  affidavit  whldi  Is  Qie  baa- 
is  of  the  motion  for  a  diange  of  voive  reads: 

"  •  •  •  That  all  of  the  mining  dahns  and 
property  situated  thereon,  referred  to  <n  tiie 
amended  complaint^  •  *  •  b  titaatsd  la  the 
county  of  Fenhing.  •  •  • 

A  perusal  of  the  emended  complaint  dis- 
closes the  fact  that  the  action  Is  not  to  re- 
cover  real  estate,  nor  any  Interest  in  real 
estate,  but  pertains  solely  to  sliares  of  stock 
in  certain  corporations  owning  mining  claims 
situated  in  Pershing  coonty,  Nev.  It  is  now 
almost  universally  held  that  shares  of  stock 
In  a  corporation  are  personal  property  (10 
Cyc.  366,  4  Thomp.  Corp  [2d  Ed.]  sec.'  3465), 
and  by  statute  in  this  state  are  expressly 
made  so  (Stats.  1913,  p.  42).  There  was  no 
foundation  whatever  for  the  motion  of  a 
change  of  venue  In  this  case,  and  the  order 
appealed  from  was  properly  entered. 

[4]  It  Is  also  contended  by  respondents 
ttiat  at  the  time  the  application  for  a  change 
of  venue  was  made  the  time  for  the  filing 
thereof  had  expired,  and  to  sustain  this  con- 
tention reliance  Is  bad  upon  the  case  of 
Salsberry  v.  Connolly,  43  Nev.  — ,  183  Pac. 
391.  While  It  Is  very  probaUe  that  the  con- 
tention Is  well  founded,  we  are  unable  to  de- 
cide the  question,  for  the  reason  that  we 
are  not  advised  as  to  when  the  summons  was 
served  in  the  case,  or  whether  any  was 
served  at  all.  The  time  within  wbidi  a  party 
must  make  a  d^and  for  a  change  of  venue 
begins  to  run  from  the  date  of  the  service  of 
summons,  as  pointed  out  in  the  Salsberry 
Case.  We  do  not  mean  to  hold  that  where 
a  defendant  waives  the  service  of  summons, 
and  stipulates  as  to  the  time  in  which  he 
shall  appear  and  plead,  the  time  so  agreed 
upon  might  not  control;  but  such  Is  not  the 
situation  here. 


[f]  It  Is  cmtaided  that  flie  ameal  was 
tak«i  for  the  purpose  of  delay,  and  that  ap- 
pellante  shonUl  be  penalised.  Paroni  v. 
SImonsen,  34  Nev.  26,  115  Pac  416.  We  are 
unable  to  say  that  tlie  aM>eal  was  so  taken, 
unless  we  are  Jostlfled  in  saying  that  tlie 
original  motion  for  a  change  of  venue  was 
for  delay.  While  we  are  of  the  oi^nlon  that 
the  affidavit  tor  a  change  of  venue  Is  utterly 
without  merit,  we  do  not  feel  justified  in 
Indulging  the  presumption  that  counsel  and 
defendants  did  not  have  confidence  in  tbelr 
application  tbwefor. 

For  ttw  reasons  given,  tbe  ordtt  appealed 
from  is  affirmed,  respondents  to  recover  their 
coste. 

SANOBBS-  and  DUCKEB,  JJ„  omcaT. 


CliABKB  V.  JOHNSON  et  aL  (No.  2396.) 
(Supreme  Court  of  Nevada.    Feb.  4,  1920.) 

1.  Rkpuvih  <b>1,  12(^— CoxnrtXBCLUK  fob 

aiPAIBS  AHD  aEFUCEUBNTB  INSIALLBD  PEB- 

HISSIBUC.  ^ 
In  an  action  for  claim  and  delivery,  which 
would  be  replevin  at  common  law,  the  property 
is  the  eabject  of  tbe  aAioa,  ao  that  under  the 
liberal  proviaions  of  the  Practice  Act  aa  to 
coanterelaimi,  in  an  action  for  poBsesaion  of  au- 
tomobileB,  a  defendant,  having  caused  repairs 
and  replacements  to  be  installed,  oooid  interpose 
a  counterclaim  therefor. 

2.  WOBK  AND  UBOB  4fe»14<2)— PLAIItTIFF  BE- 
OOVBBING  AUTOUOBIUDB  IN  BEFAIBED  CONDI- 
TION NOT  XJABLB  ON  IICPUBD  FBOMIBB  TO 
mFKHDANT  FOBmSHnia  BEPAIB8. 

In  an  action  by  Uie  seller  in  claim  and 
delivery  for  recovery  of  automobilea,  plaintiff 
is  not  liable  as  for  a  viduntaiy  acceptance  of 
services  to  the  pnrdbaaer  who  had  caused  the 
marlines  to  be  repaired,  since  plalntUE  in  tak- 
ing the  machines  had  no  choice  but  to  accept 
them  in  their  repaired  conditioQ,  and  there  was 
no  Implied  promise  to  pay  for  such  services. 

3.  Appeal  and  kbbob  ^s>856(l)— Ebbonboub 

JTTDOICENT  CANNOT  BB  8USTAINSD  ON  A  THE- 
ORY cohtbabt  to  BXPBXSS  FINDINO. 
Where  in  replevin  action  by  conditional 
seller  against  buyer  for  recovery  of  aatomobilos 
court  erroneously  found  that  seller  was  liable 
for  repairs  incorporated  in  the  automobile  on 
theory  of  acceptance  of  services,  appellate  court 
cannot  sustain  decision  on  theory  that  seller 
wss  liable  on  theory  that  transaction  consti- 
tuted a  mortgage  and  mortgagor  was  entitled 
to  use  the  automobiles,  and  that  such  created 
implied  authority  to  incur  expense  of  repairs. 

4.  ACCESaXON  ^1— TIBKS  AND  BEPLAOBHBnTa 
1TPON  AUT0H0BILB8  SOLD  UNDBB  GONDXTTOir- 
AL  OONTBAOI  NOT  ACCESSIONS  AS  AQAIZTST 
THIBD  PABTT  FUBNISHINa  THBK. 

Since,  under  a  conditional  contract  for  sale 
of  motortrucks,  providing  that  any  equipment, 
repairs,  tires,  or  accessories  placed  upon  the 
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tracks  daziiis  the  continOBiica  of  the  agreement 

abonld  becmte  »  component  part  tiieieof  and 
the  title  thereto  should  become  vested  in  wller, 
tires  and  replacements  were  regarded  by  the 
Iiarties  as  separable  and  severable  and  not  ac- 
cessions, upon  seller's  recovering  possession  of 
the  trucks  such  equipment  did  not  become  tbp 
seller's  property  by  accession,  but  remained  the 
property  of  defendant,  who  had  fomished,  but 
not  soldt  them  to  the  buyer. 

Appeal  from  District  Court,  Nye  County; 
Mark  B.  Averill.  Judge. 

Acttoii  by  T.  B.  Clarke  against  Julius  Jobn- 
soa  and  anotlier.  Judgment  for  plain tUT  as 
against  tbe  defendant  Jcdinson.  and  against 
plaintiff  in  favor  of  the  defendant  J.  O.  Crum- 
ley, from  wliick  and  from  an  order  denying 
a  new  trial  upon  defendant  Crumley's  cross- 
action  the  plaintiff  appeals.  Judgment  mod- 
ified by  reduction  and  affirmed. 

Olils  is  an  actlou  In  dialm  and  delivery  to 
recover  the  poasesslw  of  two  motortrucks. 
At  the  commencement  of  the  action  the  plain- 
tiff took  possession  of  the  pn^terty  under  an 
act  entitled  "Claim  and  I>^Tery»"  and  there- 
after removed  the  property  frmn  the  Jurisdic- 
tloQ  of  the  court. 
The  facts  of  the  case  are  as  follows : 
On  the  25th  of  July,  1917,  the  Leach-Fraw- 
ley  Motor  Company,  of  San  Francisco,  called 
the  vendor,  and  Julius  Johnson,  styled  the 
vendee,  entered  into  a  written  contract,  ad- 
mitted to  be  a  conditional  sale  agreement, 
whereby  the  motor  company  agreed  to  sell  to 
Johnson,  and  Johnson  agreed  to  purdtiase 
from  the  company,  two  6.  M.  C.  motor  trucks 
at  the  agreed  price  of  f3,550  each,  the  terms 
of  sale  being  $1,100  In  cash  upon  the  execu- 
tion of  the  instrument,  and  the  balance  pay- 
able in  monthly  installments  of  $257.45  on 
each  truck  until  the  full  purdiase  price  had 
been  paid,  whereupon  the  seller  Agreed  to 
execute  and  deliver  to  the  purchaser  a  bill* 
of  sale  of  file  property.  G?he  contract  con- 
tains the  usual  covenants  against  loss  and 
injury,  conditions  and  remedies  of  the  seller 
in  case  of  default  or  breach  on  the  part  of 
the  buyer.  It  was  distinctly  imderstood  and 
agreed  that  the  buyer  would  operate  and  con- 
trol the  trucks  In  accordance  with  the  low, 
^tutes,  and  ordinances  relating  to  automo- 
bUes  in  the  state  of  California,  and  the  buyer 
woQid  not  take  the  property  out  of  said  state. 
It  was  also  exinessly  provided  that — 

"The  purchaser  agrees  that  any  equipment, 
tires  or  accessories  of  any  character  placed  on 
said  natomobiles  during  the  continuance  of  this 
asrcement  shall  be  and  become  a  component 
part  thereof  and  the  title  thereto  shall  Imlnedi- 
atdy  become  vested  in  said  seller  and  l>e  in- 
doded  under  iho  terms  of  this  agreement" 

UjKm  the  execution  of  the  contract  the 
tru<^  were  delivered  to  Jtdmson  on  the  re- 
eript  of  his  cash  payment.  Johnson  made  no 
further  payment  other  than  one  installment 
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of  9^.45,  paid  Ml  or  about  the  27tli  ot  Sep- 
tembw,  1917.  Johnson,  after  usli«  the  ^cks 
in  and  about  his  busineas  in  Caltfomla  for 
sevaral  months,  without  notice  to  the  seller 
and  without  Its  assent,  secretly  and  dand^ 
anely  took  the  trucks  out  of  the  state  of  Cal- 
ifornia, as  we  are  impressed  with  the  evi- 
dence, with  the  intent  to  cheat  and  defraud 
the  owner  and  its  assigns  out  of  the  property. 
Jobnson  brought  the  trucks  Into  Nevada,  and 
left  or  abandoned  them,  temporarily  at  least, 
at  Carson  City,  on  or  about  October  20,  1917, 
until  on  or  about  November  28,  1917,  where- 
upon the  trucks  were  removed  to  Tcmopah, 
Nev.  Johnson's  arrival  at  that  place  preced- 
ed that  at  the  trucks.  Johnson  In  the  Inter- 
im had  found  employment  In  one  of  the  mines 
In  Tonopah.  It  appears  that  one  J.  O.  Crum- 
ley, president  of  the  Ton<q>ah  Sewer  Ccxu- 
pany,  and  engaged  In  the  real  estate  business 
at  that  place,  had  In  contemplation  the  pur- 
chase of  300  cords  of  wood  located  about 
50  miles  distant  from  Tonopah,  and,  If. some 
satisfactory  arrangement  could  be  found  by 
whifiit  the  wood  could  be  transported  to  mar- 
ket in  Tonopah,  he  would  <Aose  a  contract 
for  Its  purchase.  Crumley  was  informed  of 
Jobnscm's  having  two  trucks,  and  thereup<m 
sought  an  Introductitm,  as  the  result  of  which 
such  n^tlatlons  were  had  between  them  as 
that  It  was  agreed  and  understood  that  Crum- 
ley would  bear  the  expense  of  bringing  the 
trucks  from  Carson  City  to  Tonopah,  place 
upcoi  the  trucks  the  necessary  repairs,  equip- 
ment, and  accessories  to  get  them  in  good 
running  (X)ttditlon,  and  Johnson  and  Crumley , 
would  close  the  deal  for  the  purchase  of  the 
300  cords  of  wood,  and  divide  the  proSts 
arising  from  the  enterprise,  It  bdlng  under- 
stood that  J<dinson  would  operate  the  trucks 
and  Crumley  would  be  reimbursed  for  all 
money  expmded  In  getting  the  trucks  in 
condition  for  the  particular  services  out  of 
the  profits  of  the  venture,  and  that  the  trucks 
during  the  performance  of  the  contract 
would  be  under  the  control  and  direction 
of  Gmml^.  When  about  20  cords  of  wood 
had  been  hauled,  plalntLCT,  on  the  13th  of 
December,  1917,  after  making  diligent  search 
for  the  whereabouts  of  Jc^son  and  the 
trucks^  located  Johnson  with  the  trucks  at 
Tonopah.  On  being  advised  of  the  fact  of 
Johnson's  default  and  wrongdoing  In  viola- 
tion of  bis  contract,  some  proposltlims  pass- 
ed between  Cnunley  and  the  plaintiff  look- 
ing to  a  compromise  of  Cnunl^s  alleged 
lnt«eat  in  the  property.  Thereafter  this 
action  was  brought  against  Johnson  and 
Ommley  for  the  possession  of  the  trucks. 
The  complaint  contains  the  usual  averments 
Imddmt  to  an  actl<Hi  of  this  nature  under 
the  statute.  Johnson,  upon  due  service  of 
summons,  defaulted,  and  his  deteult  for  fall- 
ure  to  answer  was  entered,  and  at  the  time 
qC  trial  of  the  action  hla  whereabouts  was 
unknown  to  ^ther  of  the  parties  In  Interest, 
Crumley  answered.    After  making  certain 
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admissions  and  doilals  (tf  the  avCTioitB  of 
the  complaint,  for  furtber  answer  and  eoun- 
towtatm  asahist  plaintUTs  actlmi  be  set  np 
in  detail  a  fall  biatory  of  bis  connection 
with  the  propwty.  his  dealings  with  his  co- 
defendant  Johnson,  and  demanded  Judgment 
and  deraree  for  the  spedUe  enforeemoit  of 
his  wood-hauling  contract  with  his  oodefend- 
ant,  and.  falling  from  any  cause  In  obtaining 
this  relief,  dananded  that  he  be  adjudged  to 
be  the  owner  and  oititled  to  the  possession 
ot  two  tires  of  ttus  value  of  ¥441.80,  six  con- 
necting rod  bearings  worth  $23.60,  and  clutcb 
facing  ot  the  value  of  $12,  placed  by  Crumley 
upon  the  trucks,  and  that  he  be  paid  the 
sum  of  $389.40,  the  reasonable  Talue  ot  the 
moneys  expended  by  him  for  mechanic's 
work  and  labor  upon  each  of  said  trucks, 
and,  in  lieu  ct  bis  failure  to  reooror  posses- 
Elon  of  the  tires  and  parts  as  aforesaid,  that 
he  be  adjudged  Uw  full  value  thweof,  the 
cost  of  labor  and  repairs,  a^egatlng  the 
total  sum, of  $816.40. 

Plalntlfl  d^urred  to  the  answer  and  coun- 
terclaim, upon  the  grounds  that  it  did  not 
state  facts  sufficient  to  constitute  a  counter- 
claim or  def^e,  and  that  it  did  not  state  a 
cause  of  action  against  the  plaintiff,  and 
made  a  motion  to  strike  it  out,  but  the  court 
overruled  the  dnnurrer  and  dented  the  mo- 
tion. Thereupon  plaintiff  for  a  reply  denied 
the  new  matter  contained  in  the  answer,  and 
pleaded  the  breach  of  the  conditiMU  of  the 
conditional  sales  contract  In  bar  of  Onunley's 
coonterclalm.  Upon  the  calling  of  the  case 
for  trial  plaintiff  moved  for  Judgment  on  the 
pleadings,  which  motion  was  overruled. 
Thereupon  a  trial  was  had  before  the  court 
without  a  jury.  The  court  decided  tiiat 
plaintiff  was  enUtied  to  Judgment  against 
defendant  Johnson  for  the  poseea^n  of  the 
trucks,  except  as  to  the  tires  and  parts  placed 
thereon  by  defaidant  Crumley,  and  the  latter  ; 
was  entitled  to  a  Judgment  for  the  return 
to  him  of  the  tires  and  parts  so  furnished, 
and  the  cost  of  work  and  labor  performed 
upon  each  of  the  trucks.  In  accordance  with 
Its  decision  the  court  rwidered  Judgments, 
one  against  Johnson  In  favor  of  plaintiff,  and 
against  plaintiff  In  favor  of  Crumley.  From 
the  Judgment  In  favor  of  Crumley,  and  from 
an  order  denying  to  plaintiff  a  new  trial  In 
Crumley's  aross-action  the  plaintiff  appeals. 

F.  K.  Pittman,  of  Ton^qwh,  and  H.  B.  K. 
Uiller,  of  San  Francisco,  CaL,  for  appellant 
H.-B.  Cook^  of  Tftnopah,  tor  respondenta 

SANDERS,  7.  (aftor  stating  the  fhcts  as 
above).  [1]  This  is  an  aetioo  wliidi  at  com- 
mon law  would  have  been  called  r^evln. 
In  an  action  of  re^evln  the  propertf  is  the 
subject  of  the  actiim.  Therefore,  under  the 
quite  liberal  provisions  of  the  Practice  Act 
(Rev.  Laws,  |i  6046-60!K2)  as  to  conntto^ 
claims,  and  uptm  the  authority  ot  Lapham 
r.  Osborne,  20  Kev.  168^  IS  Faa  881,  we 


BEPOHTBiB  (Nev. 

are  of  the  opinion  that  the  denmrrsr  intw- 
posed  to  the  answer  and  eountardaim,  the 
motion  to  strike  It  out,  and  the  motion  for 
Jndgmoit  upon  the  pleadings  were  prt^rly 
overruled  and  denied.  It  follows,  therefore, 
that  the  court  did  not  err  In  permitting  re- 
spondent to  testis  as  to  how  he  happened  to 
cause  the  repairs  to  be  made  and  the  re- 
placements installed. 

[2]  The  case  Is  divided  by  the  trial  court 
into  two  brandies.  One  r^rcsents  respond- 
^t'a  right  to  have  Judgment  for  the  repairs 
Item,  and  the  other  the  respondent's  r^bt  to 
the  recovery  of  the  possession  of  the  tires 
and  r^lacements  or  their  value. 

The  court  found  that  respondent  was  en- 
titled to  Judgment  for  the  repairs  item  be- 
cause plaintiff  took  away  the  trucks,  took  re- 
Bp(Mkdent'8  tires  and  replac^rats,  and  took 
the  benefit  of  the  money  be  had  expended  to 
put  them  In  condition  for  use,  stating  that 
they  were  bettered  at  Crumley's  expense, 
and  that  If  a  man  accept  the  benefit  of  an- 
oth^  man's  work  and  money  he  ehould  pay 
for  what  he  gets.  It  la  fair  to  assume  from 
this  general  statment  taken  from  the  court's 
opinion,  read  in  connection  with  Its  decision 
as  requested,  that  the  court  attempted  to  ap- 
ply the  rule  of  vtrtuntary  acceptance  of  serv- 
ices as  creating  a  liability  to  pay  the  rea- 
sonable and  fair  value  thereof.  This  rule 
applies,  however,  only  where  the  party  to 
whom  the  services  are  rendered  Is  free  to 
take  their  ben^t  or  to  reject  It  If  the 
services  are  of  such  nature  as  he  has  no 
diolce  but  to  accept  them,  he  cannot  be  said 
to  aec^t  tiiem  voluntarily.  Such  acc^tance, 
therefore,  creates  no  liability.  2  Page  on 
Cot  tracts,  8  776. 

The  court  In  its  opinion  states: 

"What  should  be  done  about  the  repairs  item 
presenti  more  difficulty,  because  tiiat  amount 
» represents  value  or.  property  that  cannot  be 
removed  from  the  tracks." 

This  is  true.  The  r^irs,  at  (he  time 
idaintiff  took  possession  of  the  trudES,  had 
gone  into  and  became  a  constituent  part  of 
the  piaoeriy.  In  this  situation  the  owner 
liad  no  alternative,  no  duAce  but  to  aec^t 
the  services.  Tbia  bdng  tiie  fact,  there  was 
no  Implied  promise  on  the  part  of  the  owner 
to  pay  for  the  sarvices,  nor  did  the  law  create 
one.  RiddeU  v.  Ventilating  Oa.  27  Mont 
54,  69  Pac.  241. 

Upon  this  branch  ot  the  case  we  ooncilude 
the  6ourt  erred  in  rendering  Jodgmmt  in 
favor  of  re^ndent  and  against  aK>ellant 
for  the  amount  of  the  r^alrs  Item,  to  wit, 
$S89.4a 

[I]  Counsel  for  the  reepoadent  insists  Oiat 
the  Judgment  shoold  be  sustained  upon  the 
several  grotmds:  First  That  the  transaction 
betwe«i  the  conditional  voidor  and  vaidee 
was  in  its  essence  a  mortgage^  Joflunon  bp- 
,  coming  the  mortgagor  and  the  Leach-Frawley 
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Company  the  mortgagee,  and  argues  from 
this  premise  tbat  as  the  possession  of  the 
trucks  was  d^lvered  to  the  mortgagor  and 
be  was  entitled  to  oae  them,  and  did  me 
them,  as  his  own,  the  law;  created  an  implied 
authority  upon  Johnson  to  Incur  the  ex- 
pense of  beeping  the  property  In  a  neces- 
sary state  of  repair  during  the  period  of 
the  contract  Sec<Mid.  That,  Johnson  being 
the  appar«it  owner  of  the  pn^erty,  and 
Crumley  having  dealt  with  falm,  as  he  had 
the  right  to  do,  as  an  owner,  Crumley  Is 
entitled  to  the  protection  of  a  court  of  equl^ 
upon  the  maxim  that  where  one  of  two  In- 
nocent persons  must  suffer  by  the  wrong  of 
another,  the  one  who  oiabtes  such  other  to 
commit  the  wrong  must  bear  the  consegn^o- 
es.  In  view  of  the  conrf  s  findings,  we  are 
precluded  from  substituting  tlie  conclusions 
of  counsel  for  that  of  the  court,  and  make 
a  dlfTerent  finding. 

[4]  As  to  the  other  branch  of  the  case,  we 
conclude  that  the  court  was  correct  in  ad- 
judging and  decreeing  Crumley  to  be  the 
owner  and  entitled  to  the  return  of  the  tires 
and  replacements,  not  so  much,  however,  on 
the  ground  that  both  fair  dealing  and  the 
law  required  the  return  of  Mr.  Crumley's 
property  to  him  as  upon  the  proper  construc- 
tion of  tiie  covenant  In  the  sales  omtracta, 
wheniij  It  is  nvresslr  iwovlded: 

*TbM,t  any  eQui^munt,  repairs,  tires  or  acces- 
sories <^  any  dtaractor  placed  upon  said  trucks 
during  Oie  ccmtinaanes  of  said  agreemoit  shall 
be  and  become  a  component  part  thereof,  and 
that  the  tide  tbraeto  shall  immsdiatdy  bec<Mne 
vested  in  the  seller  and  bs  indnded  under  the 
terms  of  eald  agxsements.** 

From  tblM  It  Is  aj^mit  tbat  the  sdler 
itself  regarded)tires  and  replacements  as  be- 
ing separable  and  severable  distinct  parts, 
and  not  acceesionB.  The  vendor  recognised 
that  the  vendee  might  acquire  a  separate 
property  Interest  In  tlzea  and  replacements 
dorlDV  like  period  of  the  coiUxact;  othw- 
wlse  there  wooM  have  been  no  necessity  for 
the  provisicni. 

"Where  &e  aeller  of  an  automobile  under  a 
contract  of  conditional  sale  retakes  tbe  automo- 
bile npon  default  of  the  buyer  to 'keep  the  terms 
of  the  contract,  he  Is  entitled  to  any  tires  or 
other  replacements  which  the  purchaser  placed 
OQ  the  madiine  irtitle  It  was  hi  his  possession, 
provided  tbm  tltie  to  sudi  parts  passed  to  the 
puxdiaser  whan  he  acqnirad  than."  Betxy  Aa- 
tomobiles  (2d  Ed.)  708. 

Tbe  lower  court  found  Crumley  to  be  the 
owner  of  the  tires  and  retdaoonaits,  and 
nothing  Is  offered  In  oivositlai  to  this  find- 
ing, other  than  tbe  sale  contract,  to  which 
Qniml^  was  not  a  par^. 

We  OMKlnde  that  the  judgment  must  be  re> 
dnced«  and  tlie  resixmdent  have  judgmait  tor 
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the  sum  of  $S16.40;  less  tbe  sum  oC  $8SM0, 

making  a  total  of  $477. 

COhEMAN,  a  J.,  and  DUOEIEB,  J.,  con- 
cur. 


PEOPLE  ex  reL  BEACH  v.  CHEW. 
(No.  9718.) 

(Saprone  Court  of  Colorado.    Jan.  S,  1920. 
Rehearing  Denied  Feb.  2,  1920.) 

1.  OinCEBS  «=»^  —  PXBSON  WBONOrOIXT 
BOLOZRO  C»nOS  NOT  "7XB60N  HOUIIITO  A 
FOanXOH"-  AT  PASSAGB  OF  CTTIL  BEBVZCI 
BXATUTJE. 

One  wrcrngfolly  h<dding  an  office  when  the 
dvil  service  amendment  to  the  Constitution  was 
passed,  providing  that  all  persons  holding  poei- 
tiona  in  the  classified  service  shall  retain  Iheir 
positions,  was  not  a  "person  h<dding  a  podtiOB,'* 
within  the  meaning  of  such  amendment. 

2.  Apfeax.  ard  kbbob  ^e»1160(U— JuDOUEnT 
auPBBSiDED  iir  ErracT  bt  bsvebsal  of  ac- 
tion or  COUBT  IS  SCBTAIKIHGi  DEICUBBIB  TO 

PXTiTion  in  QUO  wabkanto. 
Where  quo  warranto  was  brought  to  oast 
respondent  fnxn  office  of  division  engineer,  and 
judgment  of  lower  court  was  for  respondent,  and 
such  judgment  was  reversed  on  appeal,  and 
judgment  was  again  had  for  resiwndent  below, 
and  while  the  case  was  pending  before  the 
Supreme  Court  tb%  civil  service  amendment  to 
the  Constitution  waa  psssed,  respondent  cannot 
claim  that  he  was  lawfully  boldlns  tbe  position 
at  tbe  time  the  amendment  took  effect,  in  tiiat 
the  first  judgment  of  the  court  below  was  not 
snpeiseded,  since  the  reversal  of  such  judgment 
in  effect  determined  that  respondent  was  holding 
the  position  wrongfully  and  unlawfully;  action 
of  the  trial  court  In  sustaining  a  demurrer  to 
the  petition  la  quo  warranto  being  reversed  on 
first  appeaL 

En  Banc 

Error  to  pistzlct  Ooort,  Pseblo  County; 
James  A.  Park,  Judge. 

Proceeding  by  the  People  of  the  State  of 
Colorado,  on  the  relation  of  C.  W.  Beach,  to 
oust  E.  R.  Chew  from  the  office  of  Division 
Engineer.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed,  with  direc- 
tions to  enter  Jiidgmoit  for  relator. 

W.  O,  FetKWmf  of  Poeblo.  for  plaintiff  In 
enror. 

J.  H.  Voorhees,  of  Pueblo,  and  N.  Walter 
Dixon,  ct  Denver,  tar  defendant  In  orw. 

DENISON,  J.  ^nils  is  an  action  of  quo 
•WBxtexito,  to  oust  respondoit  firom  the  office 
of  division  engineer.  A  demurrer  to  the  peti- 
tion was  sustained,  and,  upon  error,  this  court 
reversed  tbat  decialon.  ITO  Pac  812,  q.  v. 
While  the  case  was  pending  here  the  so-called 
dvll  service  amendmait  to  the  Constltntlim 
was  passed,  by  whlcih  a  classified  dvil  service 
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wtM  Mtftbltdied  and  defined,  whldi  wrvloe 
Includes  the  office  of  division  engineer.  Upon 
raulttltUT  an  answer  was  filed,  the  case  tried, 
and  Judgment  again  rondered  for  reqiondent, 
and  the  case  la  here  for  the  second  time  on 
error. 

The  second  judgment  Is  based  on  the 
amendment,  which  contains  the  following: 

"AH  persons  holding  i>osition8  in  the  classified 
service  as  herein  defined  when  this  section  takes 
effect  shall  retain  their  positions  antil  removed 
under  the  provisions  of  the  laws  enacted  in  pur- 
suance hereof."   S.  L.  1919,  p.  84S. 

[1]  The  reepondmt  contends  that,  even  If 
he  was  wrongfully  holding  the  office,  yet, 
since  he  was  an  officer  de  facto,  he  was  in  the 
class  of  "persons  holding  positions,"  etc.,  and 
so  entitled  to  retain  the  jwaltion  under  the 
above  clauae.  The  district  court  sustained 
him  In  this  clalnL  We  think  this  was  error. 

"In  a  civilized  commnnlty  Hiolding  a  position* 
means  lawfully  holding  it"  People  ex  reL  Ban- 
nan  V.  Board  of  Health,  168  N.  T.  618,  618,  47 
N.  B.  786. 

[2]  But  respondent  Insists  that,  ^oe  the 
first  Judgmoit  of  the  coart  below  was  not  su- 
perseded, It  remained  in  force  until  reversed, 
and  so,  by  virtue  of  that  Judgment,  he  was 
lawftilly  holding  the  position  at  the  time  the 
amendment  took  eftect.  We  think  not.  In 
cAect,  our  reversal  of  the  former  Judgment 
determined  that  respondoit  was  holding  the 
position  wrongfully  and  onlawfully  fnmi  the 
beginning  of  relator's  term. 

Bven  if  the  amendment,  literally  read.  In- 
eludes  one  wrongfoUy  retaining  an  offlce,  it 
Is  not  reastmabla  so  to  construe  it.  Aggers 

People^  20  Gdlo.  848, 88  Fac:  386.  Whatever 
may  have  beoi  the  pnipoae  of  Oie  clause 
above  quoted,  It  certainly  was  not  to  peipet- 
nate  wrongful  tenure  of  office. 

The  Judgment  should  be  reversed,  vriOi  di- 
rections to  enter  Judgment  for  relator  iipra 
bis  rlj^t  to  the  office  in  acoordanoe  with  the 
Oode. 


NTIitfND  V.  WARD  et  al.    (No.  ^29.) 
(Sopreme  Court  of  Colorado.    Jan.  IS.  1920.) 
1.  HiifKS  Ann  imasBALa  4=^(3),  88(16>— !«• 

CATION  CEBTZnOATB  rAIUNG  TO  TIE  XO  HAT- 
UBAL  OnJSOT  HAT  BE  nEBVlOIXn  BT  ADDZ* 
TIOnAL  OXBTUIOATE. 

In  an  action  involving  the  right  to  posses- 
ion of  lode  mining  daims,  in  view  of  Rev, 
SL  1908,  SS  4194.  4195,  and  4210,  it  was  prop- 
er to  admit  in  evidence  original  and  additional 
certificates  of  location  correcting  the  original, 
where  the  original  failed  to  tie  the  claim  to 
some  natural  object;  such  an  original  certifi- 
eats  being  imperfect  but  not  v<^d. 


2.  UlNni    ARD    UXmBBALS   <beb21(^  —  FACta 

SBowiKo  DsmiDAirr  not  lasLsn  bt  keu>- 

GATXOH  CKBIIFK^nS  WBBIT  KAKSSQ  nuCOV- 

BBT  npoir  Pi.Azznin'a  ouik. 
In  an  action  involving  the  right  to  posses- 
■ion  of  certain  lode  mining  claims,  defendants 
were  not  misled  by  relocation  certificates  to  the 
identical  claims  perfecting  original  certificates 
whidi  failed  to  tie  claims  to  a  natural  object, 
where  before  defendant  discovered  the  lode  and 
while  on  the  ground,  and  In  view  of  plaintiff's 
discovtt?  shaft  and  stakoa  and  mariied  trees,  he 
was  to\i  by  one  of  plsintiffs  that  he  was  on 
ground  induded  in  their  location. 

8.  MllOBB  AND  VKNiaAUl  «E»88(16>— BVIDINCE 

IN  fvooBDuros  TOB  poBSEasion  or  loi» 

HZNZHa  OLAntB  JUmFTZNG  nNDlNOS  FOB 
PLAINTIIT. 

In  an  eetlMi  invidving  the  right  to  possea- 
sion  of  certain  lode  mining  claims,  tlie  jury's 
visit  to  the  ground  about  60  miles  from  the 
place  of  trial  In  connection  with  the  testimony 
held  to  have  justified  findings  upon  question  of 
fact  in  favor  of  plaintiffs,  who  had  submitted 
additional  location  certificates  correcting  the 
originals,  which  had  failed  to  tie  identieel 
dalois  to  a  natnral  object 

Error  to  IMstiict  Courts  Mesa  County; 
ThcHnas  J.  Black,  Judge. 

Actions  by  A.  H.  Ward  and  another  agalust 
Andrew  Nylund  and  anothOT.  Con8<^dated 
and  tried  as  one.  Verdict  and  Judgment  for 
plaintUEs,  and  the  named  defendant  brings 
error.  Affirmed. 

BenJ.  GrlflUh,  of  Denver,  for  plaintiff  In 
error. 

Carl  J.  Sigfrld,  of  Ouray,  tar  defendants  In 
error. 

SCOTT,  J.  This  Is  an  action  Involving 
the  right  to  possession  of  certain  lode  mining 
Claims.  The  defendants  In  error  broufftt 
suit  against  the  i^aintur  in  error  and  another, 
claiming  location  and  ownership  of  the 
Calamity  lode  No.  2,  situated  In  the  Blue 
Creek  mining  district,  in  Mesa  county,  ally- 
ing location  of  the  claim  and  fall  oCHuplianoe 
with  the  mining  laws  of  the  state  and  the 
United  States.  It  was  further  alleged  ttiat 
the  defendants  had  wnmgfully  ousted  the 
plaintlfl  from  the  praises. 

nke  defraidants  answered  claiming  owner- 
ship of  the  ^nnd  by  the  lawful  location  of 
the  Snnxlse  lode,  on  July  16,  U14. 

Later,  the  defendants  In  error  filed  a  simi- 
lar salt,  claiming  the  right  to  posseasiim  of 
the  Calamity  lode  No.  8,  In  Uie  same  mining 
district 

The  defendants  answered,  clalmli%  the 
right  to  possession  of  the  ground  by  virtue  of 
th^  location  of  the  Cradter  Jack  lode  under 
date  ot  July  16.  1014. 

In  both  cases,  flie  plaintiff  d^ms  discovery 
of  min«al  ca  April  8, 1013.  or  more  than  one 
year  inior  to  defaidants*  locations.  The 
cases  were  coniolldated'  and  tried  aa  onew 
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Hie  cause  wu  tried  by  a  jury*  Tntllct  Ktarn- 
ed  for  the  plaintiff,  and  Indgment  altered  on 
the  Terdlct 

The  qnestfon  of  annual  aaseannents  was 
iK^  InrolTcd  In  the  cas^  and  the  court  so  In- 
structed the  Jury. 

[1]  The  onSj  error  assigned  which  we  re- 
gard safBdoitly  impratant  to  condder  Is  the 
admission  In  evidence  of  tiie  original  and  ad- 
^tionallocatlon c»tlflcates plaintlfl.  This 
question  was  raised  by  objection  to  the  evi- 
dence and  to  an  Instruction  of  the  court  In  re- 
lation thereto. 

The  contention  of  the  plalntlfl  In  error  Is 
that  the  original  location  certificate  did  not 
purport  to  tie  the  claim  to  any  natural  object 
or  monnment,  and  was  for  such  reason  void, 
and  t2iat  the  additional  location  certificate 
filed  during  the  period  of  the  trial  did  not 
cure  the  defect 

It  clearly  appears  that  the  plalntHTs  loca- 
tltm  certificates  were  In  compliance  with  the 
law  in  all  respects,  with  the  exception  of  the 
failure  to  tie  the  claim  to  some  natural  ob- 
ject, and  that  the  additional  location  certifi- 
cate properly  covered  this  defect 

There  la  no  question  as  to  the  discovery  of 
mineral  in  place  and  full  compliance  with 
the  requirements  of  the  statutes,  in  all  other 
re^>ects  by  the  plaintiffs.  The  stakes  consist- 
ed chiefly  of  trees,  blazed  on  four  sides,  with 
the  proper  notices  inscribed  thereon. 

The  statutory  provisions  applicable  and  re- 
lating to  location  certificates  of  lode  mining 
claims  are  as  follows: 

"The  disGoverw  of  a  lode  ihaU,  within  three 
months  from  the  date  of  discovery,  record  his 
claim  in  the  office  of  the  recorder  of  the  coun- 
ty in  which  such  lode  is  situated,  by  a  loca^ 
tion  certificate  which  shall  contain: 

"First,  the  name  of  the  lode. 

"Second,  the  name  of  the  locator. 

"Third,  the  date  of  the  location. 

"Fourth,  the  number  of  feet  in  length  claimed 
oa  each  side  ct  the  center  of  discovery  shaft 

"Fifth,  the  general  coarse  of  the  lode  as  near 
OS  may  be." 

Rev.  Stats.  1003,  |  4194. 

"Any  location  certificate  of  a  lode  claim  which 
shall  not  contain  the  name  of  the  lode,  the  name 
of  the  locator,  the  date  of  location,  the  num- 
ber of  lineal  feet  daimed  on  each  side  of  dis- 
covery shaft,  the  general  conrse  of  the  lode,  and 
sach  description  as  shall  Identify  the  claim 
with  reasonable  certain^,  shall  be  YoiAJ*  Rev. 
Stats.  1908.  I  4196. 

"If  at  any  time  the  locator  of  any  mining 
daim  heretofore  or  hereafter  located,  or  his  as- 
signs, shall  apprehend  that  his  original  certifi- 
cate was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  c<»nplied 
with  before  filing,  or  shall  be  desirous  of  cluing- 
ing  his  surface  boandaries,  or  of  taking  in  any 
part  of  an  overlapping  claim  which  has  been 
abandoned,  or  in  case  the  original  certificate  was 
made  prior  to  the  passage  of  thie  law,  and  he 
■ban  be  dedrons  of  securing  the  benefits  of  this 
act;  siKdi  locator,  or  bis  assigns,  may  file  an  ad- 
ditional certificate  subject  to  the  provisions  of 
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this  act;  provided,  that  sndi  re-location  does 
not  interCsre  with  the  existing  rights  of  others 
at  the  time  of  such  relocation,  and  no  such  re- 
location or  other  record  thereof  shall  preclude 
the  daimant  or  daimants  from  proving  any 
such  dtle  or  titles  as  he  or  they  may  hava 
held  under  previoas  location."  Bev.  Stats. 
1908,  I  42ia 

Nowhere  In  express  language  is  there  a  re* 
qnlrement  that  the  cMm  Is  to  be  tied  to  a 
natural  object,  yet  the  courts  have  generally 
held  that  this  is  necessary  In  order  to  give  the 
proper  notice  of  location. 

The  question  we  are  considering  has  been 
bat  once  determined  in  an  opinion  emanating 
from  this  court.  In  the  case  of  Frlsholm  v. 
Fitzgerald,  25  C!olo.  290,  {S3  Pac.  1109,  the 
late  Justice  Goddard,  considering  the  precise 
question,  said: 

"In  support  of  the  first  objection,  it  Is  con- 
tended that  the  original  certificateB,  by  reason 
of  the  defect  above  mentioned,  were  void,  and 
that  no  amendment  could  be  made  with  a  view 
of  coring  such  defect  after  appdlants  had  un- 
dertaken to  rdocate  the  ground. 

"We  think  that  this  objection  might  be  dis- 
posed of  upon  the  presumption  that  the  court 
must  have  found  from  the  evidence  that  appel- 
lants* locations  were  not  made  upon  a  valid 
discovery  of  mineral;  and  therefore  that  they 
had  acquired  no  intervening  rights  to  the  ground 
in  question.  But  in  view  of  the  fact  that  er- 
rors and  omissions  in  original  location  cer- 
tificates are  of  such  common  occurrence,  and 
of  the  frequent  attempte  to  deftet  and  avoid  an 
otherwise  valid  location  because  ot  such  de- 
fects, we  will  dlwose  ot  the  (ri)Jectlon  upon  the 
assumption  that  appeDants'  locations  wore  made 
upon  a  valid  discovery;  and  tbat,  in  so  tax  as 
they  might  thereby  acquire  Intervening  rights, 
they  have  done  so ;  and  determine  whether,  un- 
der such  drcumstances,  a  defective  certificate  is 
susceptible  of  amendment  While  by  section 
2400,  Gen.  Stats.,  it  is  declared  that  a  certificate 
that  shall  not  contain  sudL  description  as  shall 
Identic  the  daim  with  reasonable  certainty 
shall  be  void,  yet  by  section  2400  It  is  provided." 

After  quoting  Uie  section  as  above  set 
forth,  the  opinion  proceeds: 

"The  latter  section,  by  providing  that  a  de- 
fective or  erroneous  certificate  may  be  amend- 
ed, must  be  understood  as  qualifying  the  dec- 
laration in  the  former  that  such  a  certificate  is 
void,  since  to  be  susceptible  of  amendment  it 
must  hava  some  force  and  validity.  As  said 
by  Judge  Hallett  In  speaking  to  this  point  in 
McEvoy  V.  Hyman  [C.  C]  25  Fed.  Bep,  Sd6, 
15  Morrison's  Mining  Beports.  p.  397: 

"  'A  void  thing  is  nuU,  and  not  subject  to 
amendment  A  thing  in  esse  is  a  condition  pre- 
cedent to  the  exerdse  of  the  power  of  amend- 
ment for  s  living  graft  cannot  be  put  on  a 
dead  stock,  therefore  it  is  not  correct  to  say  that 
an  imperfect  certificate  Is  void;  when  amended 
it  has  full  life,  and  the  amendment  takes  ef- 
fect with  the  original  as  of  the  date  of  the  lat- 
ter.' 

"It  will  be  seen  that  this  section  treats  of 
two  subjects:  First,  It  provides  for  the  cor- 
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recdon  of  trvora  and  defects  occnrrinK  in  t2ie 
original  certificata;  aectntd,  it  authoriaas  a 
chance  of  boundaries,  and  th«  taking  in  of 
tenitOTy  not  induded  within  the  original  locap 
tien.  Tlw  plain  purport  and  effect  <rf  the  first 
danae  la  to  ouiMe  tha  miner,  who  in  good  faith 
haa  cone  upon  the  pnUie  dcooain  and  expended 
time  and  money  in  performing  the  ■ubstantial 
acta  required  to  locate  a  mining  claim,  but 
through  inadvertence  or  ignorance  haa  failed 
to  ctHnply  with  the  requiremmts  of  the  statute 
in  deecribing  his  daim,  to  cure  such  error  at 
any  time  by  an  amendment  correcting  the  de- 
factlTe  dsantotian,  and  thna  perfect  his  leoord, 
as  ot  the  date  of  bis  oric^nal  certificate.  We 
io  not  understand  that  the  proviso  in  relation 
to  exiating  rights. haa  reference  to  amendments 
of  this  cbaracter,  but  ia  only  applicable  to  a 
change  of  boondariea  and  relocation  that  should 
take  in  territory  not  before  included  within  the 
claim.  This  is  the  plain  import  of  the  language 
used;  and  with  this  constraction  the  statute 
may  be  made  effectual  to  protect  the  rights  of 
the  locator  without  prejudicing  any  of  the  in- 
terests that  third  parties  may  have  rightfully 
acquired.  Thia  construction  of  the  proviso  was 
adopted  in  McEroy  t.  Hyman,  supra.  In 
Strephy  t.  Stark.  7  Cola  614  [S  Pac.  Ill],  it 
is  said: 

"  'And  eren  when  the  certificate,  for  any  of 
the  reasons  set  forth  in  the  statute,  is  deemed 
"void,"  It  haa  been  held  admissible,  in  connec- 
tion with  a  valid  amended  certificate  correct- 
ing tb»  defects  of  the  original.  Van  Zandt  ▼., 
Argwtine  H.  Co..  2  McGnur.  159  [8  FM.  726]. 
In  support  of  this  holding,  two  principal  reasons 
may  be  mentioned:  First,  the  original  certifi- 
cate lowing  the  date  of  location  and  record, 
although  fabUly  defective  in  matter  of  descrii*- 
tion  or  otherwise,  may  well  be  ctmsidered  as  an 
element  tending  to  show  good  faith  on  the  part 
of  the  locator  in  attempting  to  comidy  with  the 
law  in  making  his  location ;  second,  the  intro- 
ducti<Hi  of  audi  original,  together  witii  the 
amended,  or,  as  It  la  termed  in  the  statute,  "ad- 
ditional" certificate,  may  offer  a  means  of  com- 
parison In  respect  to  description  and  surface 
botmdary  of  the  premises  located,  whether  the 
first  ia  identical  with  that  described  in  the  ad- 
ditional certificate,  or  whether  it  embraces  the 
precise  ground  of  any  portion  thereof  claimed 
by  either  of  the  ctmtesting  parties  otherwise 
than  according  to  audi  original  location.' 

*^e  think,  therefore,  that  the  court  property 
admitted  the  wiglna]  and  amended  certlfiCBtes 
of  appellee  In  evidence." 

It  ^pean  in  diat  caae^  Mr.  Justiee  Oamp* 
bell  and  Mr.  Jiutioe  Oabbot  concurred  in 
iba  coDClQslon  on  a  different  ground,  but  de- 
clined to  expiesB  an  opinion  apon  the  question 
considered  by  Mr.  Jnatlce  Goddard. 

It  la  nrged  that  ttie  cimdnsUai  In  this  re- 
apect  was  not  by  the  coart,  and  therefore  we 


are  not  bound  to  follow  It  Thia  must  be  ad- 
mitted. The  c^lnlon,  however,  follows  that 
in"  McEroy  T.  Hyman  (O.  C.)  26  Fed.  596, 
which  is  a  conrt  decision,  oonsldwing  the 
statutes  in  question,  and  wbldi  we  mnat  re- 
gard as  persuasive. 

The  opinlcm  in  that  case  by  the  late  Judge 
Hallett  preseats  audi  sound  reasoning  that, 
when  considered  with  the  reasoning  In  the 
opinion  by  Justice  Goddard,  the  condusion 
readied  becomes  Irresistible. 

The  contention  of  counsd  Is  based  upon 
the  presumption  that  the  defective  locati(Hi 
certificate  In  this  case  was  absolutely  void. 
But  the  language  of  the  statute  does  not 
justify  this  interpretation.  In  the  language 
of  Judge  Hallett,  it  was  only  an  Imperfect 
certificate,  and  "it  is  not  correct  to  say  that 
an  imperfect  certificate  is  void,"  but  that, 
"when  amended,  it  has  full  life,  and  the 
amendment  takes  effect  with  the  original  as 
of  the  date  of  the  latter." 

[2]  The  defendants  were  not  misled  in  this 
case  because  of  the  defective  certificate,  for  it 
appears  that  before  Nylund  made  his  discov- 
ery, and  while  on  the  ground  and  in  view  of 
plaintiffs'  discovery  shaft  and  the  stakes  and 
trees  with  which  the  claims  were  marked,  he 
was  told  by  Ward,  one  of  the  plaintiffs,  that 
he  was  on  his  ground  as  included  within  his 
location. 

[3]  The  Jury  In  this  case  visited  the  gronnd, 
a  distance  of  about  60  miles  from  the  place 
of  trial,  and  In  connection  with  the  testimony 
on  the  trial  must  be  hdd  to  have  been  fully 
Justified  in  their  findings  aa  to  any  qneation 
of  fact 

It  should  be  understood  that  tiie  additional 
location  cerUflcatee  Induded  only  tbo  gronnd 
covered     tbiS  original  certificates. 

It  appears  that  the  Qidniona  of  Jtistlce 
Ooddard  and  Judge  Hallett  above  dted,  and 
the  reasoning  thweot  have  ben  dted  and 
approved  by  coorta  of  other  jnriadlcttops,  and 
we  are  thra^tfore  impdled  to  hold  that  tlie 
law  as  stated  by  Justice  Ooddard  In  the  case 
of  Frisholm  y.  Fitagerald,  snpra,  Is  oontrol- 
ling  in  this  Jnrisdlctlon,  as  bdng  supported 
both  upon  reason  and  authority.  It  Is  prob- 
ably true  Qiat  there  have  been,  and  are,  many 
certificates  of  mlidng  locations  whidi  for 
other  reasons  are  absolutely  void,  but  ttwt  Is 
not  this  case,  and  we  do  not  consider  the 
question. 

Judgment  affirmed. 

OABRIGUBS.  a  J.,  and  BSmSON,  J., 
ooncar. 
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COUBTNBX  et  al.  T.  WABD  et  aL  (No.934&) 
(Supreme  Coort  of  Colorado.   Jan.  6,  192(K) 

1.  Mxinra  AND  XINK&ALB  ^938(18)— Aduib- 
SION  or  AMENDED  OE  ADDITIONAI.  LOCATION 

GXBimoAH!  IN  sun  roR  fobbessioh  or  past 
or  cuxH  coiTTUcnica  with  othkb. 
Though  tbe  origliial  location  certificate  of 
plaintUEi,  sidiif  for  poaKaritm  ct  the  portion 
of  their  minlnc  claim  in  ccufliet  with  defend- 
ants', fiulsd  to  tie  their  daim  to  aome  natural 
object  or  monument,  the  admission  In  evidence 
of  the  amended  or  additional  location  certifi- 
cate correcting  the  (Hniasion  was  not  reversi- 
ble error. 

2.  Mlim  AND  HXEtBBALS  4=>22  —  BBCOBDKD 

coamnoAm  or  looatzon  notxck  to  subss- 

QUXHT  LOOATOSa  DX8PIIK  EBBOB  IN  NOTICE 
AT  DI8C0TBBT  BHATr. 

Certificate  of  location  of  a  mininc  claim  re- 
corded in  dne  time  and  for  mora  than  a  year 
befbre  attempted  location  of  anotiier  conflicting 
claim  was  notice  to  locators  of  such  otiier  daim 
of  the  dimenaionB  of  the  first  chUm,  properly 
staked  ont  on  the  gronnd,  though  thne  was  an 
mnot  in  the  description  d  the  daim  In  the  post- 
ed notloe  at  the  dtseoTeiy  shaft. 
8.  Mines  and  lOHEBixs  ^=>19G^E]rFEOTnAi. 

LOCATION  or  aLAm  DESPITE  XBBONEOUS  DE- 
80BIPTX0N  AT  DISOOVEBT  BHATT. 

Particularly  in  view  of  Bev.  St.  1908,  I 
4197.  where  locators  of  a  mining  claim  staked 
it  ont  on  tlie  ground  1,100  feet  westerly  and 
400  feet  easterly  from  tixe  discovery  shaft  and 
so  described  it  in  t^elr  location  certificate  be- 
fore another  daim  was  located  In  conflict  with 
«he  first,  it  is  immaterial  to  the  right  the 
first  locators  that  their  notice  at  discovery  abaft 
erroneonaly  called  fbr  a  location  1,100  feat  east- 
erly and  400  fset  westeriy. 

4.  Mms  AND  imiEB&u  «s^9(S)— Ifo  bbxop- 

PSL  IN  PATOB  or  KXniHe  OLADC  LOCATOBB  IN 
ABSENCE  or  BBUANOB  CM  BBPBISIllTATnm  OT 
PBIOB  LOOATOB. 

Where  locators  of  a  mining  daim  conflicting 
with  a  prior  location  by  others  liad  staked  out 
their  claim  before  any  representation  to  or  con- 
cealment of  fact  from  them  by  one  of  the  loca- 
tors of  the  prior  claim,  they  cannot  claim  any 
estoppel  through  such  misrepresentation  or  con- 
cealment against  the  locatm  of  the  prior  daim, 
DDt  having  rdled  thereom  In  staking  thdr  own 

Error  to  District  Court,  Mesa  (bounty; 
Thomas  J.  Black,  Judge. 

Suit  hy  A.  H.  Ward  and  another  against 
O.  W.  Courtney  and  others.  To  review  judg- 
ment for  plaintiffs,  defendants  bring  error. 
AflBrmed. 

BenJ,  Qrlffitb,  of  Denver,  for  plaintiffs  in 
«rror. 

Carl  J.  SigfHd,  (tf  Ouray,  for  defimdants  in 
error. 

SCOTT,  J.  Tbo  defendants  in  error  lo- 
cated the  Calami^  lode  mining  claim  Na  6, 
in  the  Bine  Cieek  mining  district  in  Mesn 
county,  Colo.,  <m  the  8th  day  of  April  1913. 
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t;i87  p.) 

The  plalnttCTs  in  error  located  the  Dixi« 
lode  mining  daim  on  June  16,  1914,  in  the 
same  district,  which  location  crosses  the 
westerly  end  of  the  Calamity  No.  5,  thus 
constituting  the  conflict 

The  def^dants  In  error  brought  this  suit 
for  possession  of  that  portion  of  tbe  Calamity 
No.  6,  in  conflict  TtM  caoBe  ^as  tried  to 
a  Jury  and  verdict  rendered  in  favor  of  the 
defendants  In  error,  plaintiffs  below,  and 
Judgment  imdered  accordingly. 

[1]  The  principal  error  assigned  la  that 
the  original  location  certificate  of  plalntUC 
failed  to  tie  the  daim  to  some  natural  ob- 
ject or  monument,  and  that  the  admission  in 
evidence  of  the  amended  or  additional  lo- 
cation certificate  correcting  this  (Hulsslon 
constituted  reversible  error. 

Tbe  predse  question  was  decided  In  the 
case  of  Nylund  t.  Ward  et  al.,  187  Pac  B14, 
determined,  at  this  term  of  court,  adversely 
to  the  contention  of  the  plaintiffs  In  errw. 

[2,1]  2.  It  appears  that  plaintiffs  staked 
the  bonndaiisa  of  the  Calamity  lode  as  MOO 
feet  westerly  and  400  feet  easterly  from  the 
discovery  shaft,  and  It  was  so  described  in 
the  location  certlflcate,  but  throng  an  emt 
the  posted  notice  at  the  discovery  shaft  fixed 
the  ledgth  of  the  daim  as  1400  ftet  easterly 
and  400  feet  westerly. 

The  court  instructed  the  Jury  upon  this 
point  to  the  effect  that — 

"The  locator  may  lay  ont  his  mining  claim  in 
any  direction  and  in  any  way  he  sees  fit,  pro- 
viding the  daim  is  so  laid  out  and  the  boundary 
lines  marked  as  is  by  law  required,  before  any 
third  parties  enter  to  make  a  location,*  and 
in  this  case  If  you  should  find  from  the  evidence 
that  the  plalntifEB  laid  out  their  daim  deven 
hundred  (1,100)  feet  westerly  and  four  hun- 
dred (400)  feet  easterly,  and  this  was  done  be- 
fore the  defendants  located  their  Dixie  lode, 
then  it  is  immaterial  that  Ha  notice  of  Calam- 
ity No.  6  mining  claim  called  for  a  location 'one 
tfaouaand  (l.'OOO)  feet  easterly  and  fonr  hun- 
dred (400)  feet  westerly." 


The  plaintiffs  in  error  contend  that  this 
was  an  erroneous  statement  of  the  law,  and 
that  the  defendants  were  bound  by  the  posted 
notice  at  the  discovery  shaft,  as  against  a 
subsequent  locator. 

It  Is  admitted  that  the  boundary  stakes 
were  set  as  daimed  by  plaintiffs,  and  plainly 
marked;  but  it  is  cont^ded  that  plaintiffs 
in  error  were  misled  by  the  posted  notice 
at  the  discovery  sbaft,  and  did  not  proceed 
to  a  distance  of  1,100  feet  westerly  therefrom 
to  look  for  the  boundary  stakes  marking  the 
westerly  boundary  line.  The  notice  at  the 
point  of  discovery  is  not  designed  to  be  a 
permanent  notice,  and  the  l&w  provides  for 
a  recorded  certificate  of  locatioa,  which,  aft- 
er the  period  within  whldi  it  Is  to  be  re- 
corded, becomes  the  permanent  notice  of  lo- 
catl<Mi,  and.  Inasmuch  as  sudi  notice  was 
recorded  in  due  time  and  for  more  than  one 
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year  prior  to  the  attempted  locatlffli  of  tbe 
Dixie,  it  was  notice  to  tbe  locaton  of  the 
Dixie  of  the  dimenslooa  of  the  located 
QOainltr  Ma  6  C^alm.  Sanden  r.  Moble, 
22  Kent  110,  55  Pac  10S7;  Toeemlte  IL  Co. 
T.  Emerson,  208  U.  S.  20,  28  Sup.  Ct  196.  62 
1m,  Ed.  874 ;  AmiBtroiiff  T.  Lower,  6  Cola  681. 

Besides,  oar  statute,  aection  4197,  Ber. 
Stats.  1908,  requires  oiAj  tiiat  this  pre> 
llmloary  notice  diaU  contain  the  name  of  flie 
lod^  the  name  o£  Qie  locator,  and  tbs  date 
of  discovery. 

TtiB  Instmctkm  correctly  stated  Ihe  rule 
of  law. 

I«]  3.  The  court  after  admitting  aQ  the 
testimony  offered  1^  defuidants  upon  the 
plea  of  ostapotA,  wltiidrew  tbe  same  from  tbe 
Jury  by  an  Instmctkm,  and  Qds  la  aaslgned 
as  error. 

The  plea  of  estoppel  is  based  upon  the  fact 
of  tbe  Incorrect  notice  posted  and  above 
discussed,  and  upon  certain  alleged  state- 
ments by  Ward,  one  of  tbe  defendants  In 
error,  to  plalntUCs  in  error  to  tbe  effect  ibat, 
after  Ward  bad  learned  of  tbe  defective  no- 
tice, he  bad  in  substance  told  defendants  that 
be  would  not  claim  beyond  tbe  400  feet  west- 
erly from  tbe  discovery  shaft  , 

Thte  Is  d»iled  by  Ward,  but  It  Is  contended 
that  this  was  a  question  of  fact  for  the  Jury. 

It  Is  undisputed  tbat  the  defendants  bad 
staked  oat  their  Dixie  claim  before  such 
alleged  c<HiverBatlon.  If  It  be  admitted  that 
Ward  made  such  a  statement  after  the  lo- 
cation of  the  Dixie,  It  did  not  constitute  an 
estoppel. 

It'  la  clear  that  he  made  no  representation 
or  concealment  of  fact ;  that  defendants  were 
not  Ignorant  of  the  facts.  The  statement  was 
not  made  with  the  iDtention  that  defendants 
should  act  upon  it,  for  they  had  already  act- 
ed i  there  was  no  .word  or  act  of  Ward  that 
could  be  construed  as  intended  to  work  a 
fraud  on  defendants.  Tbe  defendants  were 
not  induced  to  act  upon  such  a  statement, 
■niey  bad  staked  their  claim  before  the 
alleged  conversation  with  Ward.  To  con- 
stitute an  estoppel,  these  elements  must  ap- 
pear.   Griffith  V.  Wright,  6  Colo.  248. 

The  court  very  properly  withdrew  the 
question  of  estoppel  from  tbe  jury. 

Tbe  judgment  Is  afflnned. 

QARBIOnES,  a  J.,  and  DENISON,  J., 

concur. 


GODDARD  T.  STOCKTON.  (No.  974a) 
(Supreme  Coort  of  OtUnada    Fdh  2,  1920.) 
Saus  ^»399(3)— Evzoenci  ZNSumciEiTT  to 

SUSTAIN  DKFEirSB  OF  PATUXNT  ZR  ACTIOR 
rOB  PSICB. 

In  an  action  to  recover  the  parchase  price 

of  an  automobile  and  money  borrowed,  evl- 


denOB  held  insufficient  to  eitabllsli  defease  of 
payment  of  the  drt>t  by  issuance  to  plaintiff  of 
coiporatioB  Ttif**r  fadnngfav  dsfSBdant 

Department  1. 

Error  to  District  Court;  CSty  and  County 
Of  Denvar;  Clarence  J.  MOTley.  Judge. 

Actum  by  U  a  Stockton  agabist  Gtaatles 
F.  Gtoddard.  A  judgment  of  nonsuit  was  en- 
tered oa  defOBdant's  counterclaim,  and  judg- 
mmt  altered  for  plalntlfl,  and  -defendant 
brings  error.  Hearing  on  ai^licatlw  fn  sn- 
persedeas.  Supersedeas  denied,  and  judg- 
ment affirmed. 

John  T.  Jacobs,  of  Greeley,  and  J.  H. 
Hurkhardt,  of  Denver,  for  plaintiff  In  error. 

Carle  Whitehead  and  Albert  Vogl,  both  of 
Denver,  for  defendant  In  error. 

BURKE,  J.  This  actlMi  was  brought  by- 
defendant  In  error  against  plaintiff  in  error 
to  recover  the  sum  of  $700  as  purchase  price 
of  an  aut<KnobUe,  and  $100  borrowed  mtmey, 
together  with  interest  thereon.  The  parties 
are  hereinafter  designated  as  in  the  court 
bdow. 

The  allegations  of  tbe  complaint  are  ad- 
mitted and  defoidant  allies  payment  of  tbe 
amount  sued  on  by  the  transfer  and  delivery 
of  certain  stock  of  tbe  Fam  Madilnery  Com- 
pany, at  fl.60  per  share.  He  further  alleges 
a  transfer  of  such  additional  amount  of 
stodk  as  makes  plaintiff  Indited  to  him 
therefor  in  the  sum  of  |1&,875,  tor  which 
he  aslis  Jadgmait  All  new  mattw  cfuitalned 
in  the  answer  and  cross^mirialnt  Is  denied 
by  the  replication.  The  cause  came  oa  toK 
trial  by  agreemmt  before  the  court  widioot 
a  Jury.  At  the  dose  ct  deCoidanf  s  evidence, 
plaintiff's  motion  for  a  nwsnlt  on  defend- 
ant's counterclaim  was  sustained  tbe 
court,  and  judgm^t  entered  in  fovor  of 
plaintiff  on  his  complaint  and  defendant's 
admissions,  in  the  sum  of  $831  and  costs. 
To  review  this  judgmoit  defendant  sued  out 
a  writ  of  error,  and  tbe  cause  Is  now  befwe 
ns  cm  his  application  for  supersedeas. 

It  SLiM>ear8  from  the  evidence  tbat  eartaln 
of  tbe  sto<^  ot  tbe  Varm  Machinery  Com- 
pany, a  corporation,  bad  beui  Issued  to  va- 
rious Individuals.  It  was  the  cMitentlon  of 
tbe  defendant  tbat  Ibis  stoift  was  Issued  out 
of  a  block  of  KtoA  oC  said  cmrporation  be- 
l<H«lng  to  blm  and  dtilrered  at  tbe  Instance 
and  request  of  Che  ^alntlff.  The  burden  of 
inroof  was  <m  defendant  to  so  establlsb  by  a 
fair  preponderance  of  the  evidence.  The 
record  discloses  that  these  disputed  stock 
transactions  were  all  In  process  of  litigatloa 
in  anoQier  action  then  pmdlng,  and  tbe  mo- 
tion few  nonsuit  was  sustained  without  prej- 
udice. The  trial  court  found  that  the  evi- 
dence introduced  on  behalf  of  defmdant  was 
so  basy,  indefinite,  and  unsatlsfkcttny  as  to 
be  entirely  Insufficient  to  Justify  a  judgment 
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In  favor  of  dc^dant  We  have  ^amlned 
the  whole  of  Oils  record  villi  great  care,  and 
find  no  reaBOD  to  disagree  with  that  am* 
dOBlon. 

The  supersedeas  is  denied  and  the 
ment  affirmed. 

QABRIGUES.  O.  and  DENISON,  J. 
fritting  for  TBLLER,  J.),  wmcor. 


DANKWASDT  v.  KEBMODB  et  aL 
(Ko.  9S40.) 

(Supreme  Court  of  Colorado.    Feb.  2,  19200 

L  AnOBHR  AND  OUBHT  «S9l84— AOBBEIEBNT 
IDB  OOinXnOEItT  WEM  OPEBAIB8  AJ9  SQUITA- 

Bu  AssxonacurT  to  iztuit  of  aobud 

OOKFEMBATIOir. 

TTnder  Bot.  St  1S08.  f  242,  glTing  attor- 
DCTB  a  Hen  on  elaimt  and  demands  in  rait  for 
their  fees  and  -  od  ajij  Jadgmeiit  obtained,  a 
contract  between  attorney  and  client,  provi^ng 
that  the  attorney  shall  recelTe  a  specified  per- 
centage, of  anything  recovered,  operates  as  an 
eqoitaUe  assignment  of  the  demand  against 
defendant  to  the  extent  of  giving  the  attorney 
a  first  lien  on  the  jadgment  to  the  amount  of 
the  agreed  compenaatioiL 

2.  Attobnet  ano  oubnt  «=»174— Aonon 

von  UALICIOUS  FBOSECDTXON  ZS  SUBJXCT  TO 
ArrOBNET'B  LIEN. 

There  is  nothing'  in  the  nature  of  an  action 
for  malicious  proaecntion  preventing  it  from 
being  the  subject  of  an  equitable  asrignment, 
under  Ber.  St.  1906,  f  242. 

3.  Attobnit  and  client  4»191— Attobnet's 

UEN  IS  SUPEBIOR  TO  DEPENDANT'S  BIOHT  TO 
SET  OFF  JTTDGIIENTS. 

The  lien  of  attorneys,  ander  a  contract  giv- 
ing them  a  percentage  of  any  amount  that 
Bdight  ha  recovered  for  prosecuting  an  unUgoi- 
dated  daim,  was  snparior  to  the  right  of  the 
defOidant  to  set  off  judgments  obtained  by  him 
against  plaintiS  after  the  making  of  such  con- 
tract 

Error  to  District  Court;  Jefferson  Gonnty ; 
Harry  S.  OLam,  Judge. 

Acdtm  by  Charles  Dankwardt  against  M. 
Ijo^a  Kermode  and  others.  Decree  for  d&- 
fendants,  and  plaintiff  brings  error.  Af- 
firmed. 

H.  B.  Dnthe  and  William  H.  Dickson,  both 
of  Denver,  for  plaintiff  In  error. 

John  T.  Bottom  and  Joseph  N.  Baxter,  both 
of  Denver,  pro  se. 

BAILEY,  J.  The  action  was  by  Dank- 
wardt for  a  decree  setting  off  two  judgments 
which  he  had  theretofore  recovered  of  the  de- 
fendant, M.  Luella  Kermode,  against  a  jadg- 
ment  In  her  favor  which  she  had  recovered 
a£  him.   Also  It  was  sought  therein  to  have 
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the  court  deny  the  rl^ts-  of  d^6ndants  Bot- 
tom and  Baxter  to  assert  an  attomevi^  Uu 
against  Oie  jndgmoit  secured  by  Kermode^ 
paramoimt  to  Dankwardt's  right  of  set-off. 
Findings  and  decree  were  for  Bottom  and 
Baxter,  and  Dankwardt  inrings  the  caae  bare 
for  review. 

It  appeaiB  fn»n  the  admitted  facts  ttiat 
Dankwardt  recovered  a  jadgmfflt  against  BL 
Luella  Kermode  and  ottieia  for  $823.29  and 
costs,  on  October  30th,  1912.  That  on  Novem- 
ber 30th,  1014,  he  recov4»ed  another  judg- 
ment against  M.  Latila  SoEmode,  for  9416l00 
and  coefii,  and  that  no  part  of  either  <tf  sndi 
Jadgments  has  beoi  paid.  ^Diat  on  the  16th 
of  Jane,  1812,  John  T.  Bottom  and  Jos^b  N. 
Baxter,  attom^s,  entered  into  a  contract 
wlOi  M.  Latila  Kermode  for  services  to  be 
rendered  In  an  actlm  to  be  brought  by  her 
against  Dankwardt;  that  ttaeiy  were  to  re- 
ceive cmnpraisatlon  upon  a  contingent  hasia, 
ea<A  to  receive  <me-thlrd  of  whatever  amount 
was  recovered  In  sudi  suit  After  two  trials 
judgment  was  finally  entered  in  the  sum  ot 
tl.000.00  in  favor  of  Kermode  and  against 
Dankwardt  The  Question  is  whether  the  at- 
torneys' lien  attaches  to  two-thirds  of  such 
Judgment,  according  to  agreement,  or  whether 
Dankwardt  shall  be  permitted  to  set  off  his 
judgments,  as  above  noted,  against  the  en- 
tire judgment,  without  regard  to  such  claim- 
ed lien. 

Section  242,  R.  S.  1008,  la  the  provide  on 
which  the  claims  of  Bott(Hn  and  Baxter  are 
based,  and  reads  as  f(dlows: 

"All  attorneys  and  counsellors  at  law,  shall 

hare  a  lien  on  any  money,  property,  choses  in 
action,  or  claims  and  demands  in  tbeir  hands, 
and  on  any  judgment  they  may  have  obtained, 
or  assisted  in  obtaining,  in  whole  or  in  part 
and  on  any  and  all  claims  and  demands  in  suit 
for  any  fees  or  balance  of  fees,  due  or  to  be- 
come due  from  any  client  And  in  the  case  of 
demands  In  suit  and  in  the  case  of  judgments 
obtained  in  whole  or  in  part  hf  any  attorney, 
such  attorney  may  Ue  with  the  derk  of  the  court 
whetdn  sodi  cause  is  pending,  notice  of  his 
claim  as  lienor,  setting  forth  specifically  the 
agreement  of  compensation  between  such  attor- 
ney and  his  client  or  dients,  which  notice,  duly 
entered  of  record,  shall  be  notice  to  all  persons 
and  to  all  parties,  including  the  judgment  credi- 
tor, and  to  all  persms  *  *  *  daiming  by, 
through  or  under  any  person  having  a  demand  or 
suit  or  having  obtained  a  judgment  that  the  at- 
torney whose  appearance  is  thus  entered  has  a 
first  lien'  on  such  demand  or  sQit,  or  on  such 
judgment  for  the  amount  of  his  fees ;  but  such 
notice  •  •  •  shall  not  be  presented  in  any 
manner  to  tbe  jury  in  the  case  in  which  the 
same  is  filed.  Such  lien  may  be  enforced  by 
the  proper  dvfl  action.*' 

In  Fillmore  v.  Wells,  10  Colo.  228,  at  page 
231,  15  Pac.  343,  at  page  344  (3  Am.  St  B^. 
tS67),  ttiis  court,  in  discussing  tbe  effect  of 
the  former  attorney's  lien  statute,  whldi  Is 
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much  less  oompr^benstre  than  tbe  present 

one,  said: 

**Oar  itatate  recognises  both  genenl  and 
■pedal  branches  of  the  attorney's  lien  as  it 
was  enforceable  at  the  common  law;  but  in 
some  important  particolars  this  lien  under  the 
statute  is  much  more  complete  and  satisfactory 
than  it  is  at  the  common  la«.  The  statutory 
lien  is  not  limited  to  costs  or  to  tazaUe  fees. 
It  reaches  all  fees  due  for  services  rendered, 
whether  the  amount  of  the  fees  has  been 
agreed  upon  or  is  to  be  settled  in  suit  as  upon 
a  qnantum  meruit.  Nor  Is  it  limited  to  com- 
pensation for  serrices  rendered  by  the  attorney 
in  procuring  the  judgment  upon  whidi  he  re- 
lies. In  this  respect  It  Is  more  comprehensiTe 
than  the  mechanic's  lien;  it  covers  a  balance 
legally  due  him  for  any  and  all  professional 
serrices  theretofore  rendered  his  dient." 


In  tb»  case  at  bar  the  claimed  lioi  Is  fonnd- 
ed  upon  a  SQedflc  omtract  tor  fixed  compen- 
sation. In  discnsBlng  the  eiXect  of  such  a 
c(»itract  between  attorney  and  client,  in  Bell 
T.  Lake  Oounty.  26  Cola  App.  182,  141  Paa 
861,  the  coart,  aftw  dtlng  with  appronl 
Temey  t.  Wilson.  4fi  M.  J.  Law,  282,  BIy  t. 
GoK^  28  N.  T.  86S,  and  WIUlams  t.  Inger- 
aoll,  23  Hun  (N.  T.)  284,  at  pase  199  thereof 
a41  Pftc.  864)  aiays: 

"That  a  contract  between  attorney  and  client 
for  payment  of  the  attorney  out  of  the  judg- 
ment recovered  or  to  be  recovered  operates  as 
a  binding  equltaUe  asrigament  of  ^at  fnnd  pro 
tanto,  and  creates  a  lien  upon  the  qtedfic  fond, 
is  dearly  held  in  Temey  t.  Wilson,  supra,  dt- 
ing  Ely  v.  Cook,  and  Williams  t.  Ingersoll, 
supra,  and  other  authorities. 

"We  think,  and  hold,  that  the  common  law 
lien  created  by  such  an  assignment,  of  which 
the  Judgment  debtor  hai  notice,  is  hi  no  wise 
inferior  to  the  statutory  lien  of  an  attorney. 
Therefore,  the  sUtua  of  a  judgment  debtor 
who  settles  the  jndgment  with  the  indgment 
creditor,  or  anywe  daiming  under  him,  with- 
out regard  to  the  Hen  of  the  attorney,  does 
so  at  his  peril  in  either  case,  and  In  tiiat  re- 
spect tbe  prindple  announced  by  the  anthori- 
ties  as  to  the  statutory  lien  applies  also  to  the 
common  law"  (dtlng  anthoritieB), 

[1]  Under  this  dedsloa  It  is  dear  that 
when  the  contract  for  services  was  signed  by 
the  parties  on  June  Uth,  1912,  it  then  and 
diexe  opmited  as  an  equitable  asstgnment 
by  Tlrtne  of  the  attom^^  lien  statata^  of  her 
rights  in  the  demand  against  Danbmurdt,  to 
the  extent  of  giving  her  attorneys  a  first 
lien  to  tbe  amount  ot  their  agreed  compen- 
sati(m  upon  any  judgmrat  whidi  she  nUgbt 
recover  thereon. 

[2]  There  is  nothing  In  the  natnre  of  an 
action  for  malldoos  prosecntlon  wfaldi  pre- 
TCTtB  It  from  being  the  subject  of  equitable 
nsslgmoent  under  the  attorney's  lloi  statute 
in  MiUer  t.  Houston,  27  Colo.  App,  88,  146 
Vac.  7S6,  It  was  dedared: 


"It  is  quite  tm^  at  common  law,  that  all 
torts  which  are  not  injuries  to  property  are 
not  generally  assignable.  *  *  *  However, 
our  statute  gives  to  attorneys  a  lien  on  all 
daims  and  demanda  in  suit  and  a  lien  upon  all 
jadgments  obtained  for  any  •  •  •  dient. 
*  *  *  niere  is  nothing  In  the  statute  indi- 
cating a  purpose  of  tbe  Legislature  to  exdude 
causes  of  action  for  personal  injuries  from  the 
lien  act.  There  is  every  reason  why  sudi 
causes  of  action  should  be  Indnded  therein." 

[1]  In  determining  the  question  whether 
tbe  right  of  set-off  shall  be  permitted  to  de- 
feat an  attorney's  lien  the  Supreme  Court  of 
Wisconsin  in  Stanley  t.  Boack,  107  Wis.  225, 
83  N.  W.  298,  said: 

"An  application  to  tbe  eonrt  to  set  off  one 
judgment  against  anothtf  la  addressed  to  the 

sound  discretion  of  a  court  of  equity,  whether 
made  by  motion  or  action,  and  when  the  judg- 
ments are  rendered  in  actions  having  no  con- 
nection with  each  other,  it  will  not  be  allowed 
as  against  an  attorney's  Ueu  for  services  and 
disburaenwats,  where  evideDt  injnstiee  will  be 
done.". 

In  Bice  Day,  88  Neb.  204, 49  N.  W.  1128, 
it  Is  said: 

"Whatever  the  rule  may  be  In  other  states, 

it  is  well  settled  in  this  state  that  the  Uen  of 
an  attorney  upon  a  judgmm^  to  the  extent 
of  his  reasonable  fees  and  disbursements,  is 
paramount  to  any  rights  of  the  parties  In  the 
suit,  or  to  any  set-off." 

In  additi<m  to  our  own  decisions  the  case 
of  Harlan  et  aL  t.  Bwuet  et  al.,  127  Ky, 
572, 106  S.  W.  287.  82  Ey.  lav  Bap.  473, 128 
Am.  St  Bqk  800,  Is  also  a  dear  and  definite 
holding  that  an  attorney's  limi  attadies  at 
the  time  of  the  commenoeanent  of  services. 
And  the  tidlowing  dedsloDB  hold  that  an  at- 
torney's Uesi  cannot  be  defeated  by  any  right 
of  Bet-<rff  ct  lodgments  thttvafter  recovered, 
growing  oat  of  priw  Indep^ent  transac- 
tions: BncU  ft  Son  t.  Atlantic  L.  Co.,  128 
red.  382,  63  a  a  A.  62;  Finney  v.  Oallnp  et 
al.,  2  Neb,  ITnof.  480.  89  N.  W.  276;  Barry  v. 
Third  Avenue  B.  Co.,  87  App.  Dlv.  543,  84  N. 
T.  Supp.  830;  Carta'  v.  Davis,  8  Fla.  183; 
Roberts  v.  Uitdidl,  94  T&m.  277.  28  S.  W. 
S,  29  L.  R.  A.  706,  and  Hrodi  t.  Aultman,  3 
S.  D.  477,  54  N.  W.  269: 

Plaintiff  in  error  bases  his  right  to  setoff 
ddefly  upon  the  authority  of  Whdtehead  t. 
JesBiq>,  7  OoltK  Ap9-  400,  43  Pac.  1012,  whldi 
was  a  salt  In  equity  for  the  <^et  of  mutual 
Judgments.  Williams  was  attorney  tor  Jes- 
sup  In  litigation  between  Jessup  and  White- 
head out  of  wbldi  the  mutual  Judgments 
grew.  Williams  did  not  attempt  to  assert 
an  attorney's  lien.  The  case,  therefore,  turn- 
ed upw  the  rt^t  of  the  Judgment  creditor  to 
set  off  his  judgment  against  an  assignee. 
This  dedslon  simply  invokes  the  fiuniUar  rule 
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that  tbe  assignee  of  a  cbose  In  action  takes 
It  subject  to  all  defemsea  wblcb  ml^t  have 
been  pleaded  against  It  In  the  hands  of  tbe 
original  owner,  and  has  no  application  to  this 
case.  That  the  Court  of  Appeals  had  no  In- 
tention to  apply  the  rule  announced  In  tbat 
case  to  acUons  InvolTlng  the  attorney's  Hen 
statute  Is  made  manifest  from  tbe  express 
terms  of  the  (pinion  itself,  wherein  at  i»age 
467  (43  Pac.  1046)  the  Coart  says: 


"But  tbe  question  of  the  effect  of  an  attor- 
ney's Uen  is  not  before  ns.  \inillams  never 
took  the  steps  necessary  to  make  bfs  lien  et- 
fectiTe.  He  abandoned  it  by  taking  an  assign- 
ment of  the  Judgment  to  hlmsdf,  and  Is  now 
elaimingr  aot  a  right  to  a  certain  smonnt  oat 
of  tbe  Jndgment  in  payment  for  hia  services, 
but  tbe  absolnte  ownership  of  the  entire  judg- 
ment. He  has  relinquished  whatever  equides 
he  might  have  been  entitled  to  by  Tirtae  of 
his  Uen,  and  hia  position  in  this  proceeding  is 
simply  that  of  assignee." 

Upon  the  authority  of  Colorado  decisions 
It  seems  settled  that  under  our  attorney's 
lien  statute  a  contract  between  attorney  and 
client  operates  at  once  as  a  binding  assign- 
ment of  so  mndi  of  tbe  demand  as  might  be 
necessary  to  discharge  tbe  attorney's  claim. 

Tb&t  the  Kermode  claim  against  Dank- 
wardt  was  unllqaidated  is  an  additional  rea- 
son why  the  attorney's  lien  should.  In  egalty 
and  good  conscience^  prevail  as  against  the 
right  of  set-off,  as  it  was  only  through  their 
professlraial  skill  and  efforts  that  the  demand 
finally  became  of  any  settled  and  detlnite 
value  at  all,  and  which  otherwise  might  have 
been  ab8<dutely  worthless.  The  attorneys' 
contract  was  entered  into  and  the  assign- 
ment of  the  fand  thereby  effected  before  the 
Judgments  relied  upon  by  plaintiff  in  error 
as  set-offs  were  obtained.  The  conclusion 
reached  is  based  wholly  upon,  and  must 
therefore  be  limited  to,  the  facts  of  this  par- 
tlcolar  case,  as  shown  upon  the  record. 

Plaintiff  has  dted  authorities  fnnn  other 
Jurisdictions  to  8iq>port  his  contention,  but 
In  so  far  as  they  are  in  ocmfllct  with  ive* 
Tions  decisions  of  this  court  and  of  our  Ooort 
ot  ApoeaiB,  may  well  be  disr^rded.  It  is 
also  to  be  noted  that  «ie  ct  tba  early  New 
Tork  cases  dted  to  support  idalntltrB  con- 
tention rests  wholly  upon  English  dedslons 
and  ttie  oonmiMi  law,  and  the  other  New 
Xork  case  so  relied  upon  was  based  vpou  a 
stEtute  dlflermt  from  Uie  one  here  involved. 
fSbB  more  recent  dedsions  In  that  Jnrlsdic- 
tka,  based  upon  an  attiHniey's  Uflb  statute 
sabstantlally  like  our  own,  are  In  c(Hnplete 
accord  with  tbe  views  herein  expressed. 

The  Judgm^t  of  the  trial  court  is  right, 
and  should  be  affirmed. 

Judgment  affirmed. 

SOOTT  and  DSNXSON,  JJ.,  concur. 
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OILMOBB  V.  WEIS^EB  st  aL  (No.  MMJ 
(Supreme  Ooort  ot  Colorado,    Feb.  2,  1920.) 


1.  EviDENCx  ^=3364(13)  —  Ledges  enibieb 

COPIED  ntOU  SUFS  HOT  BHOWINO  FOB 'WHAT 
GOODS  CHABGES  WEBE  HADE  INADUIBSIBU. 

In  an  action  on  an  account  tor  goods  sold 
and  delivered  to  defendant  and  his  family,  plain- 
tiffs' ledger  entries  made  from  slips,  from  which 
were  copied  rady  the  date  and  the  aggregate  of 
the  sums  chszged  m  the  dips,  were  inBdmisslbls 
to  prove  the  account,  ss  not  showing  for  what 
goods  the  dumes  were  made. 

2.  AOCOUHT,  AOriON  ON  «=»6(^— IimODUO- 
TION  or  KVIDBHOB  OP  ACCOUNT  PBECLDDED 
BZ  rAILUBB  to  rZLI  OOFT  DSICANDED. 

Under  Oode  Oiv.  Proc.  g  69,  where  driisnd- 
ant  In  milt  on  an  acconnt  for  goods  sold  to  him- 
sdf  and  &mlly  made  demand  on  plalntifls  to 
file  copy  (tf  the  account,  but  ^intiffs  did  not 
comply  with  sach  demsnd,  filing  a  bill  of  par- 
ticulars giving  only  dates  and  amounts,  with  no 
statement  as  to  goods,  they  were  precluded  from 
introducing  evidence  of  the  acconnt 

Error  to  District  Court,  C5Ity  and  <3ounty 
of  Denver;  A.  Watson  McHendrle,  Judge. 

Action  By  William  B.  Welsser  and  oth^ 
against  R.  H.  Gilmore.  To  review  judgmmt 
for  plaintiffs,  defendant  brings  error.  Be- 
versed. 

Thwnas  Ward,  Jr.,  and  W.  W.  Anderatm, 
both  of  Denver,  for  plalntUE  In  error. 

TELLER,  J.  Defendants  tn  error  sued 
plaintiff  in  error  on  an  account  tor  goods, 
wares,  and  merchandise  sold  and  delivered 
to  falm  and  his  family. 

Defaidant  filed  a  motion  for  a  bill  ot  par- 
tlcolars,  wbldi  was  granted.  A  so-called  bill 
of  particulars  was  filed,  whidi  gave  no  state- 
ment as  to  the  goods  l!or  which  the  charges 
were  made;  only  the  date  end  the  amount 
diarged  being,  in  eadb  Instance,  givm.  An 
obJecti<HQ  to  the  sufficiency  of  the  bill  having 
been  ovwruled,  defendant  answered,  challeng- 
ing the  sufficiency  of  the  complaint  to  state 
a  cause  of  action  and  denying  any  indebted- 
ness. 

In  accordance  with  section  69  of  the  Code, 
R.  S.  1908,  demand  was  made  upon  plaintiffs 
to  file  a  copy  of  their  account,  in  default  of 
which  plaintiffs  would  be  precluded  from 
giving  evidence  of  sold  account  Plaintiffs  did 
not  comply  with  this  d^nand.  A  verdict  for 
the  amount  claimed  was  returned  and  Judg- 
ment CTtered  thereon. 

Several  errors  are  assigned,  but  It  will  not 
be  necessary  to  amsider  all  of  them.  Tbe 
principal  ground  of  error  argued  is  in  the 
admls8l<m  of  plaintiffs'  books  to  prove  the 
account,  and  in  the  court's  holding  that  the 
bill  of  particulars  was  suffldait,  and  not  ex- 
cluding evldoice  because  a  pgopei  acconnt 
was  not  filed. 


il  iriir  OOwr  easM  ■••  same  toide  and  KBT-NUMBBR  la  alt  Kar-Numbvad  Dlf  wU  and  Indaxai 
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[1]  Hie  tesUoKmy  showed  that  the  ledger 
entries,  which  were  admitted  in  evidence, 
were  made  from  bI^m  from  which  was 
copied  only  the  date  and  the  aggregate  of  the 
Bums  charged  on  the  rtlps.  The  ledger  en- 
triea,  therefore,  showed  only  the  amount 
charged  to  the  customer,  with  no  informa- 
tion as  to  kind  of  goods  pnrxdiaBed.  Tbe  bo<A 
was  no  evidence  that  the  diarge  represented 
the  price  of  goods  purchased  for  or  nsed  by 
defendant's  family.  The  accoont  shonld 
show  for  what  goods  the  diarge  was  made, 
and,  not  so  showlBg,  the  boo^  was  Inadmis- 
sible. Way  T.  Cross,  95  Iowa,  268.  63  N.  W. 
«91;  Bumsey  v.  N.  T.  ft  N,  J.  Go..  4d  N.  J. 
Law,  822.  8  AU.  290. 

[2]  The  court  erred,  also.  In  not  bidding 
the  plaintiffs  preduded-  frmn  Introducing 
evidence  oi  the  account  from  the  fact  that 
they  had  not  compiled  with  the  demand  for  a 
copy  of  the  account 

The  statute  undw  which  the  dcifiand  was 
made  la  peremptory,  and  the  defoidant  was 
entitled  to  tw  inf(H:med  of  each  item  going 
to  make  up  the  aggregate.  SoM  t.  SVos^  4 
Cede.  Apfi.  057,  86  Pac  910. 

For  the  reasons  above  stated,  010  judgment 
la  rerwsed. 

Berersed. 

OABBIOUES,  a  J.,  and  BUBKE,  J.,  cm- 
cur. 


HENBTLTN  IBB.  DIST.  et  aL  T.  HOWABD. 
(N&  9644.) 

(Snpreme  Court  of  Colorado.  1,  1920.) 

1.  HAnDAKUB  ^sBllO— H01.DBK  or  7J>n  or 

BOKDS  or  IBBIOArriOH  DIBTS20I  HAT  BUS  TO 
COMPEL  PATIOCNT  Or  0OVPOH8. 

owner  of  only  a  portloo  of  the  outstand- 
ing bonds  of  an  irrigation  district  may  sue 
for  mandamua  to  compel  the  board  of  county 
commisaioQers  of  the  county  and  the  coanty 
treasurer,  ex  officio  treasurer  of  the  irrigatiou 
district,  to  pay  matured  interest  coupons. 

2.  Mandamus  «=»14{1)— Mandamus  to  com- 
pel PATUEHT  or  COUPONS  OP  IBBIQATXON 
DISIBICr'S  BONDS  MUST  SHOW  DKUAIfD  ON 
OmCBBS. 

Writ  of  mandamus  to  compel  the  boajrd  of 
countT  commissioners  of  a  county  and  the  coun- 
ty treasnrer,  ex  oiDcio  treasurer  (tf  an  Iniga- 
tltm  district,  to  pay  matored  interest  coupons 
of  bonds  of  tb^  district,  moBt  show  that  de- 
mand was  first  made  on  the  diBtrict's  officers. 

Error  to  District  Court,  Weld  Connly; 
George  H.  Bradfield,  Judge. 

Action  In  mandamua  by  Henry  Howard,  Jr., 
against  the  Henrylyn  Irrlf^tlon  District  and 
others.  To  review  Judgment  making  the  al- 
ternative writ  permanent,  defendants  bring 
error.   Reversed,  with  instructions. 


John  B.  Sifaith  and  H.  B.  Woods,  both  of 
Denver,  and  W.  E.  Bliss,  of  Qre^eyi  for 
plaintlfifB  in  error. 

Henry  Howard,  Jr.,  pro  «e. 

SCOTT,  J.  This  is  an  action  In  mandamus 
by  the  defendant  In  error,  Hmry  Howard, 
Jr.,  to  compel  the  irialntiffs  in  error,  the 
board  of  county  commissioners  of  Weld 
county  and  the  couu^  treasurer  of  said 
county,  ex  officio  treasurer  of  the  Irrigation 
district,  to  pay  certain  matured  interest  cou- 
pons of  bonds  issued  by  the  District  How- 
ard appears  to  be  the  owner  of  but  a  por- 
tion of  the  b(md  issue. 

A  demurrer  to  the  alternative  writ  by  the 
defendants  was  overruled  by  the  court  The 
defendants  below  elected  to  stand  on  their 
demurrer  and  the  alternative  writ  was  made 
permanent  The  dtfendant  brings  error. 

The  plalntUfs  In  error  make  two  conten- 
tions: 

[1]  First,  that  the  owner  of  <mly  a  por- 
tlcai  of  the  outstanding  bonds  may  not  prop- 
erly bring  the  action.  This  contention  was 
denied  In  the  case  of  Henry lyn  Irrigation 
District  V.  Thomas,  181  Pac.  960. 

[2]  Second,  that  the  writ  does  not  show 
tbsit  a  demand  was  first  made  upon  the  de- 
fendant's officers.  This  contention  was  up- 
held by  tills  court  In  Henrylyn  Irrlgatlcm 
District  V.  ThoDkBs,  181  Pac.  979.  and  for 
sodi  reason  the  Judgment  of  the  district 
court  la  reversed,  with  permlssloo  to  the 
plaintiff  below  to  amend  Us  pleadings. 

Judgment  reversed,  with  Instructlonfl. 

BAILEY  and  DBNI^ON,  JJ.,  omciir. 


NATIONAL   SURBTT  CO.  T.  CANON 
BLOCK  INV.  00.    (No.  9402.) 

(Snpreme  Court  of  Colorado.    Feb.  2,  1920.) 

Taxahoit  <s»581(1)      ImmcHinB  pathto 

OOUlfTT  TSKASUBEB  TOR  LOSS  OP  DEPOSTre 
UPON  PAILUBX  or  HANK  HELD  KOT  BUBKO- 
OATED  TO  BIGHT  TO  PBOCESD  AQAINBT  TAX- 
PATEB. 

Where  bank  depositary  of  county  funds  pur- 
suant to  a  custcnn  gave  county  treasurer  de- 
posit slip  for  amount  of  taxes  due  by  a  depositor 
in  return  for  recdpt  for  the  taxes,  and  where, 
on  faHuie  of  l>ank,  county  treasurer's  indem- 
nitor was  required.  In  indemni^ring  treasurer 
for  dqwaitB  lost  to  iodade  in  payment  the 
amount  of  iudi  taxes,  the  indmnitor  could  not 
recover  the  taxes  against  the  d^MMitor  on  the- 
ory that  it  was  subrogated  to  rights  of  treasurer 
to  enfcffce  claim  for  taxes,  mnce  indemnitor's 
payment  to  treasurer  was  to  reimburse  him  for 
loss  of  deposits,  and  not  a  payment  of  the  tax- 
es; the  daim  against  depositor  for  the  taxes 
being  in  the  bank's  receiver. 

Scott  and  Burke,  JJ.,  dissenting. 


4s>For  other  esses  sc*  sane  tople  and  KET-NITMBBR  Is  sll  Key-Numbereil  Dlgtsts  and  ladszes 
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En  Bane. 

Error  to  District  Court,  Mesa  Coimty; 
Tbomas  J.  Blade.  Judg«. 

Action  the  National  Surety  Company 
against  the  Canon  Block  InTestioent  Oom- 
peny.  Judgment  of  dismiasal,  and  idaintlff 
iMingB  error.  AlBrmed. 

McMnllln  &  Sternberg,  of  Grand  Junctton* 
for  plaintiff  in  error. 

B^amin  Griffltb,  of  DeoTer,  for  deSmd- 
ant  In  error. 

TEIyLEE,  J.  The  principal  facta  Involved 
in  this  case  are  fully  stated  in  National 
Sure^  Co.  t.  Canon.  62  Colo.  401,  163  Pac. 
284,  and  a  brief  summary  thereof  is  sufficient 
for  an  understanding  of  the  questicm  here 
presented. 

The  treasurer  of  Mesa  county  had  desig- 
nated the  Mesa  County  National  Bank  as  a 
depositary  of  county  funds,  and.  to  protect 
himself  against  loss,  he  took  from  said  bank 
an  Indemnifying  bond,  on  which  plalntUI  In 
error  was  surety. 

Thereafter  the  bank  failed,  and  was  put 
Into  the  hands  of  a  receiver.  The  treasurer 
claimed  that,  at  the  time  of  the  bank's  fail- 
ure, be  had  a  substantial  balance  of  county 
funds  oa  deposit  therein.  The  plaintiff  In 
error,  as  surety,  disputed  a  part  of  his  (dalm. 
and  suit  on  said  bond  vras  tHM)u^t  by  tbe 
treasurer  to  recover  the  amount  so  in  dis- 
pute. He  had  Judgmwt,  whl^  was  affirmed 
in  tbe  above-named  case.  Thereupon  tbe 
surety  onnpany  paid  the  Judgment,  and  tbe 
amoimt  so  paid  was  said  treasurer  paid 
to  said  county,  as  money  for  wbldi  lie  was 
aoooontable  to  it 

Tbe  surety  company,  dalmlng  that  it  had 
thus,  in  effect,  paid  the  taxes  on  the  prop- 
erty of  defendant  in  error,  broui^t  suit 
asabut  It  to  recover  tbe  .amount  so  paid.  A 
demnrm  to  flie  eomplalat  was  sustained, 
and  tbe  actUm  dismissed.  Tlie  cauee  Is  now 
here  oq  error. 

Ttie  additional  fiicts  material  to  this  re- 
view are  aa  ftdlowa:  One  Adams  was  the 
IwQflldent  <tf  said  bank,  and  was  also  fiie 
preaiaent  of  a  cnnpany  whkb  then  owned 
tbe  property  now  sought  to  be  made  Uable 
for  the  taxes  whldi  flie  sure^  omipany  al- 
leges it  has  paid.  Following  a  practice 
shown  to  have  iweralled  for  several  years, 
the  county  treasnrn,  at  the  request  of 
Adams,  dtilvered  to  him  at  the  bank  receipts 
for  the  taxes  on  said  property  and  othw 
propaty,  and  recrtved  from  Adams  a  deiposit 
slip  showing  a  d^mslt  of  the  several  sums 
named  In  said  tax  receipts. 

In  tbe  case  above  mentioned  we  held  that, 
8lnf»  the  evidence  established  the  fact  tbaA 


tbe  bank  had.  for  several  years,  thus  paid  its 
taxes,  and  the  taxes  of  certain  of  Its  depe^- 
tors,  the  county  treasurer  was  justified  In 
treating  the  transaction  as  a  paymoit  of  tax- 
es, and  a  deposit  of  money  to  his  account,  the 
bonk  being  held  bound  by  Its  acquiescence  in 
the  acts  of  its  officers  In  a  series  of  similar 
cases.  Plaintiff  In  error  contmds  that  In 
paying  the  judgment  It  paid  said  taxes,  and 
that  It  Is  subrogated  to  the  rights  of  the 
county  treasurer  to  enforce  tbe  claim  for  tax- 
es against  the  property. 

The  fault  in  this  argument  Is  that  It  starts 
with  a  wrong  premise;  1.  e.,  that  Canon,  the 
county  treasurer,  paid  the  taxes  on  this 
property  with  the  proceeds  of  the  judgment. 
In  the  former  case  we  held  that  Canon,  as 
county  treasurer,  had  a  certain  sum  in  the 
bank,  which  he  had  deposited  as  money  paid 
on  these  and  other  taxes,  by  the  transaction 
abcfve  mentioned.  The  deposit  was.  In  effect, 
money  whlcii  Canon  had  collected  for  the 
count?.  The  obligation  expressed  In  tbe  bond 
was  to  i>ay  over  such  sums  as  had  been  de- 
posited In  the  bank  as  the  designated  de- 
positary of  funds  of  the  county  treasury. 
When  the  money  was  paid  him  on  the  judg- 
ment, be  received  It  as  county  funds,  and 
was  thus  enabled  to  account  for  the  money 
which  he  had,  as  we  held,  collected  on  the 
taxes.  Had  he  not  bwn  protected  by  tbe 
bond,  h^  or  his  bondsmen  as  county  treasur- 
er, would  have  be&a  compelled  to  make  good 
die  defldt  caused  by  titie  bank's  default 

The  surety  company  paid  no  debt  of  Can- 
on's ;  it  paid  the  deot  whldl  the  bank  owed 
him  as  county  treasum.  Mot  having  paid 
anything  for,  him,  it  Is  not  subrt^ted  to  any 
right  of  his,  if  be  had  any. 

Had  tbe  bank  continued  In  business,  and 
charged  the  Items  on  the  deposit  slip  to  tbe 
respective  depositors  for  whom  taxes  were 
paid,  it  would  have  bad  a  valid  daim  on  tbem 
for  rdmbnrsement  l%e  fact  of  its  failure 
and  ceasing  to  do  business  does  not  effect  the 
situation  In  die  eye  of  the  law.  It  would 
appear,  then,  diat  the  receiver  had  a  claim 
against  said  depositor,  which.  If  collected, 
would  Inure  to  the  benefit  of  all  the  bank's 
creditors,  induding  Ito  plaintiff  In  emw.  If 
plaintiff  in  error  bad  really  paid  tbe  taxes. 
Instead  of  merely  paying  the  county  treasur- 
er money  which  its  principal  owed  him,  the 
cases  dted  on  subrogation  would  be  in  point. 
As  it  Is,  they  have  no  bearing  on  the  case. 

We  are  oC  the  opinion  that  the  action  was 
wnmgly  omcelved,  and  that  the  demurrer 
was  properly  sustained. 

The  judgment  is  accordingly  affirmed. 

AlSlrmed. 

SCOTT  and  BURKE,  JJ.,  dissent 
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VWOHBLT  et  ox.  T.  SAUYE.  (No.  9427.) 
(Supreme  Goart  of  Oolcnada.    Feb.  2,  1920.) 

1.  Tburts  4=»81(2)— Died  to  husband  baskd 
on  conbidxution  paid  bt  win  iboh 
rundi  hkld  bt  hbb  ics  contbnxbncib  d0b8 
HOT  OBBAia  non  ih  vatob  aw  win. 

Where  the  congidenitloii  for  deed  to  ho** 
band  coiiclited  of  numey  and  pmpertj  vUdi 
wife  had  prevloualy  received  froto  hniband*  not 
aa  a  gift,  bat  to  hold  for  CMiTenience*  the  hus- 
band became  the  equitable  ovner,  aa  well  as  the 
holder  of  legal  tiUe,  and  did  not  acquire  the 
profeT\y  merely  as  trustee  for  the  wife's  ben- 
efit. 

2.  Appeal  and  sbbob  4=:»931(1)  —  Findino 
fbe8uued  to  hatb  bekn  wabkanted  bt 
bvidenoe  in  abssncb  ot  sfkoifio  objbction 
in  a8si0nhknt  ot  bbbob  ob  bbibt. 

Where  neither  the  assignment  of  error  nor 
the  brief  of  plaintiffs  in  error  makes  any  spe- 
cific objection  to  the  finding,  the  court  on  ap- 
peal will  presume  that  the  findfnf  waa  warrant* 
ed  by  the  eridenoe; 

3.  Appeal  and  xbbob  «s»731(2)— AsaiaNuxNT 

TO  FINDING  AB  NOT  SUPPOBTBD  BT  BTIDENCK 
JfCST  BE  BPECmO. 

Where  no  attempt  Is  made  by  the  plalntlfFs 
in  error  to  show  why  the  decree  should  be  held 
erroneous  under  the  facts  aa  found  by  the 
court,  to  the  finding  of  which  no  apedfie  ob> 
jection  Is  madflk  the  decree  should  be  upheld. 

Depftrtmoit  8. 

Error  to  District  Court;  City  and  County 
of  DaiTor;  H.  P.  Baite,  Jodge. 

Suit  by  David  B.  Sauve,  substltTite  for 
Permor  J.  Spencer,  as  trustee  In  bankruptcy 
of  George  W.  Twtmibly,  a  bankrupt,  against 
George  W.  Twombly  and  wife.  Decree  for 
plaintiff,  and  d^Eendants  bring  error.  Af- 
firmed. 

CSiarles  H.  Bedmond  and  J.  H.  Buikbardt, 
both  of  Denver,  and  Thomas  F.  McGoTem, 
for  plalntlfls  In  error. 

Charles  B,  BoswwtH  and  S.  S.  AMMtt. 
both  of  Denver,  for  defendant  In  error. 

ALLBN,  J.  TMb  is  a  salt  to  set  aside,  and 
to  declare  frandolent  and  void  a  certain 
warranty  deed  which  was  executed  on  No- 
vember 1,  191S.  by  George  W.  Twombly  to 
Margaret  M.  TwtHnbly,  Ills  wife,  conv^lng  a 
tract  of  land  dtuated  in  Weld  county.  This 
suit  was  Instituted  cm  June  IS,  1916.  by  Uie 
trustee  In  bankruptcy  of  the  above-named 
Geoi^  W.  Twombly,  who  bad  theretofore, 
and  on  December  20,  1916,  been  adjudged  a 
bankrupt  by  the  United  Stetes  District 
Court  TbA  deed  is  sought  to  be  s^  aside 
in  order  ttiat  tiie  real  estate^  covered  by 
such  deed,  may  be  treated  as  the  property  of 
the  bankrupt  and  held  by  the  plalntlfl^  as 
trustee  In  bankruptcy.  George  W.  Twmnbly 
and  Margaret  M.  ONrombly,  tiie  grantor  and 


grantee,  req)ectiv^,  bi  Uie  deed,  are  tba 
IHirtleti  defeoidant.  The  usual  pleadings 
were  filed  on  both  sides,  and  issues  J^dned. 
XTptKi  trial  before  the  court,  without  a  Jury, 
findings  were  made,  and  a  decree  rendered  .In 
favor  of  the  plaintiff.  The  d^radants  have 
sued  out  a  writ  of  error. 

The  plalntlffB  in  error,  defendants  below, 
claim  that  the  following  facts  are  "disclosed 
by  fbe  evidence":  That  In  the  year  1911, 
Margaret  M.  Twombly  was  the  owner  of  two 
lots  in  the  town  of  Ft  I-.upton,  Colo. ;  that  at 
that  time  one  Joseph  King  was  indebted  to 
her  In  the  sum  of  approximately  and 
that  an  agreement  waa  made  between  her 
and  King,  whereby  she  should  convey  her 
town  lots  to  King  and  cancel  his  Indebted- 
ness to  her,  in  consideration  of  which  King 
agreed  to  convey  to  her  a  certain  tract  of  80 
acres.  The  plaintiffs  in  error  further  state, 
in  effect,  that  Margaret  M.  Twombly  per- 
formed tlie  agreement  on  her  part  snd  that 
King  In  performing  his  part  of  the  agree- 
ment executed  the  deed  to  George  W.  Twom- 
bly, the  husband.  Instead  of  to  Margaret  M. 
Twombly,.  the  vdfe,  from  whom,  it  is  allied, 
the  consideration  came.  The  legal  title 
transferred  by  the  deed  above  mentioned, 
was  held  by  George  W.  Twombly  until  No* 
v^ber  1.  1915,  when  he  conveyed  the  same, 
by  warranty  deed,  to  his  wife.  It  Is  this 
latter  craiveyance  which  is  involved  in  this 
suit. 

only  assignment  of  error  wbifdi  ap- 
pears to  be  argued  by  the  plaintiffs  In  error 
Is  that  numbered  IX,  that  "the  findings  and 
decree  of  the  court  are  contrary  to  law."  In 
this  connection,  the  facts  above  mentioned 
are  recited,  whereupon  the  plaintiffs  in  error 
Invoke  the  rule  that  where  the  oonslderati<Hi 
is  paid  by  the  wife  and  the  conveyance  made 
to  the  husband,  the  husband  will  be  deemed 
to  be  a  trustee  of  the  prc^rty  thus  acquired, 
for  h^  bateflt  It  Is  not  disputed  that  U 
this  rule  Is  applicable  under  the  facts  in  the 
Instant  case,  tlie  conveyance  from  Twombly 
to  his  wife  was  not  fraudulent  but  waa 
merely  placing  the  Icsal  title  in  one  wlio  was 
already  the  eqidtable  ownnr  and  wttOed  to 
the  legal  title. 

[1, 3]  Under  the  findings  of  the  court  how- 
ever, the  rule  above  mentlotied,  and  relied  on 
by  plaintiffs  in  error,  has  no  application. 
The  court  did  not  find  that  the  consideration 
for  Oie  iteed  from  King  to  (3eorge  W.  Twom- 
bly waa  paid  the  wife,  Margaret  H. 
Twombly.  The  trial  court  found,  in  effect 
that  while,  In  a  sense,  the  wife  furnished  the 
consideration  tw  the  conveyance  made  to 
her  husband,  nevertheless  sudh  etm^era- 
tlon  consisted  of  money  and  property  which 
she  had  previously  received  from  her  hus- 
band, not  as  a  gLtt,  but  to  bold  for  ccmTeni- 
ence.  In  other  words,  that  the  consideration 
for  the  deed  from  King  really  came  frrau 
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the  hosband,  George  W.  Twombly,  who  was 
named  as  grantee  In  the  deed,  and  did  not 
come  from,  nor  was  each  consideration  own- 
ed hj,  the  wife^  Sfargaret  H.  Tvrombly. 
There  is  saffldent  evidence  In  the  record  to 
sustain  that  finding.  Moreover,  neither  any 
assignment  of  error  nor  the  brief  of  the 
plaintiffs  in  error  makes  any  spedftc  objec- 
tion to  SDt4i  finding,  and  we  might,  for  this 
reason  alwe^  presume  that  the  flndiiv 
warranted  the  erldenca  4  O.  J.  777,  | 
2727. 

[3]  No  attempt  is  made  by  the  plaintiffs  In 
error  to  show  why  the  decree  sbonld  be  held 
to  be  erroneous  if  the  fftcts,  above  mention- 
ed, r^ardlng  the  source  of  the  consideration 
for  the  King  deed,  are  to  be  taken  as  estub- 
llshed,  as  they  must  be.  In  accordance  with 
the  trial  court's  finding.  Under  these  dr- 
cum stances  the  decree  sbonld  be  upheld. 
Downing  v.  Tipton,  48  Colo.  864,  HO  Pac.  70. 

The  Judgm^t  is  affirmed. 

Afflrmed. 

GAKRIGUBS,  a  and  SOOTT,  J.,  con- 
cur. 


mULAGE  V.  IRWIN.   (No.  9464.) 
(Supreme  Court  of  Colorado.    Feb.  2,  1920.) 

1.  Bbokxbs  «=96&(1)  —  Aosirr  pBoouaina 

CAUSE  or  BXLZ  MADE  BY  AITOTHKB  AQKNT  KK- 
Xmjai  TO  G01I1CI8BI0N. 

It  is  Uie  brtAer  who  first  produces  a  eus- 
tamex  and  Is  the  proenrinc  cause  of  Uie  ssle 
who  is  entitled  to  the  oommiasUMi,  althoo^ 
the  actual  sale  Is  made  by  another  broker. 

2.  BaoKXBS  «a>66Cl>-BimTiJtD  to  comos- 

8I0V  on  BMM  HADB  ST  AVOTHXE  BBOgaB. 

A  broker  with  whom  land  wss  listed  at 
$29  net  was  entifled  to  a  oommisrion,  where 
be  was  the  cause  of  a  purchaser  from  another 
place  coming  to  lotA  at  the  land  and  introduced 
the  purdiaser  to  the  owner,  who  at  the  broker'a 
request  priced  the  land  at  $30  an  acre  to  the 
purchaser,  although  the  sale  was  made  by  an- 
other broker  at  f  28.60  per  acre,  with  whom 
the  land  had  been  listed  at  (28  per  acre ;  there 
beinc  no  evidence  to  show  that  the  buyer  would 
not  have  purdiased  at  $80  if  it  had  not  beoi 
for  the  second  broker. 

8.  BaoEXBB  «=>82(4)— EKTnxED  to  AQsnn 

OOKPKNSAnoN. 

Where  land  was  listed  with  bnAer  at  $29 
pcf  acre  net  and  broker  lurocured  a  proq>ective 
buyer  and  priced  the  land  to  him  at  $30  per 
acre  and  had  the  owner  price  the  land  to  the 
prospective  buyer  at  $80  an  acre,  and  the  sale 
was  made  by  another  broker  at  $28.50,  with 
whom  the  land  had  been  listed  at  $28.  an  action 
by  the  first  brcAer  afainat  the  owner  for  compen- 
sation at  the  rate  of  $1  per  acre  was  one  for  an 
agreed  commlasion,  and  there  was  no  necessit; 
for  pleading  or  evidence  on  the  theory  of  quan- 
tum meruit. 


T.  IBWIK  1^ 
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Department  8. 

Error  to  District  Court,  FhilUps  County; 
Haslett  P.  Burke,  Judge. 

Action  by  W.  L.  Irwlu  against  R.  J.  MU- 
lage.  Judgment  for  plaintlfl^  and  defendant 
brings  error.  Affirmed. 

Claud  D.  Walrodi,  of  Hotyofce,  W.  W.  Gar- 
wood and  Omar  B.  Garwood,  both  of  Denver, 
for  plalntllE  In  error. 

Ifunson  ft  Munaon,  of  SterUng,  for  def^d- 
ant  In  error. 

ALLEN,  J.  This  ia  an  action  brous^t  by 
W.  L.  Irwin,  a  real  estate  hn&er,  against  B. 
J.  Mlllage,  to  recoTOT  an  agent's  comi>en8a- 
tion  alleged  to  be  due  to  plaintiff  as  the  re- 
sult of  circumstances  surrounding  the  pur- 
chase by  one  William  Meuabom  of  a  ^ct  of 
land  which  the  defendant,  MtUage,  had  listed 
for  sale  with  the  plalntlfl,  Irwin.  A  verdict 
was  rendered  and  a  Judgment  entered  In 
favor  of  the  plalnUfl.  The  defendant  brings 
the  cause  here  upon  writ  of  error. 

The  principal  contention  of  the  plaintiff  in 
error,  d^endant  below,  Is  to  the  effect  that 
the  Judgment,  or  any  Judgment  for  the  plain- 
tiff. Is  not  warranted  by  the  facts  existing  in 
this  case.  The  principal  facts  which  are 
determinative  of  this  cause  are  not  In  dis- 
pute, but  the  controversy  Is  in  relation  to  the 
rule  or  rules  of  law  which  should  be  applied 
in  deciding  whether  or  not  the  plaintiff  is  en- 
titled to  an  agent's  commission  or  compen- 
sation. . 

On  September  18,  1916,  the  defendant  Us^ 
ed  his  land  with  the  plalntlft  by  a  memoran- 
dum In  writlDg,  as  follows: 

"Holyoke.  Colo.,  Sept.  18.  1916. 
"I  have  this  day  listed  with  W.  U  Irwin 
my  half  secti(Hi  east  half  of  19-7-44  at  twenty- 
nine  net  to  me  terms  as  can  be  agreed  upon 
with  Uardi  1,  1917,  setUonent 

"B.  J.  MUlage." 

It  tartber  ^vpears  that  at  the  thnea  b«»> 
In  menttoned  the  defendant  also  had  Us 
land  listed  for  sale  with  another  agent,'  <Hie 
J.  G.  Rldiardacm.  The  plalntUf  did  not  coa- 
summate  a  sale  with  any  prospective  pmv 
dtiaser,  but  some  lime  In  Deconber,  1916, 
Mensbom  purchased  the  land  through  the 
agent  Richardson. 

[1]  The  more  fact,  however,  tbat  the  sale 
was  made  Iqr  the  agent  Richardson  Is  not 
suffident  to  prednde  the  platntUTs  right  to 
recovw.  It  is  the  broker  who  first  produces 
a  customer  and  is  the  procuring  cause  of  the 
sale  who  Is  entitled  to  the  omnmiBsbnt  9 
C.  J.  616.  In  other  words,  the  compoisation 
beloDgs  to  that  agent  "whose  efforts  were  the 
primary,  proximate,  and  procuring  cause  of 
the  deal  negotiated."  4  R.  C.  L.  819,  |  67; 
Beougher  v.  Clark,  81  Kan.  260,  106  Pac  39, 
27  L.  R.  A.  (N.  S.)  198.  This  principle  has 
been  recognized  in  this  state  and  applied  in 
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Witherbee  t.  Walkw,  42  Cola  1«  93  Fae.  lUS; 
WlUlams  T.  Blahc^h  11  Oolo.  Am-  878,  SS 
Pac.  239. 

It  was  the  plaintiff,  and  not  the  agent 
lUcihardaon,  who  first  showed  the  defendants 
land  to  the  pnrdias^  In  question.  Forth^ 
more,  the  erldaice  shows  that  Ueusbom 
came  from  his  home  In  Cedar  Baplds,  N^., 
to  Holyoke,  Colo.,  for  the  purpose  of  purchas- 
ing land,  not  In  any  degree  as  the  result  of 
any  efforts  made  by  Richardson,  but  to  some 
extoit  came  In  consequoice  of  the  efforts  of 
the  plaintiff,  working  in  conJuncUou  with  one 
Van  Wormer,  a  real  estate  agent  of  Bladen. 
Neb.  Some  time  In  October.  1916,  Van  Worm- 
er, It  was  tesUfled  by  plaintiff,  "brought  out 
two  auto  loads  of  men"  to  Ilolyoke,  Colo., 
and  among  these  men  was  Ueusbom.  It  was 
on  that  occasion  that  Meusbom  first  saw  the 
defendant's  property,  being  taken  to  it  by  the 
pbiintlff. 

Some  time  In  December,  19.16,  and  on  a 
Saturday,  Meusbom  again  came  to  Holyoke, 
this  time  by  rail,  and  was  met  at  the  train 
by  the  plaintiff.  As  to  showing  defendant's 
property  to  Meusbom  on  this  occasion,  the 
plaintiff  testified: 

"I  went  and  sot  my  car  and  sbowed  tbem 
(Meusbom  and  another)  all  arormd  out  west 
here,  and  then  came  to  Mr.  Millage's  (the  de- 
fendant's) place  and  showed  them  that  place 
and  due  a  hole  in  about  two  or  three  feet  un- 
til they  were  satisfied  with  the  soil  and  said 
it  was  fine  and  just  what  they  wanted  and 
Just  the  diatanee  trom  town  and  they  liked  it 
fine." 

On  the  Saturday  in  question,  It  was  agreed 
by  and  t>etwe^  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  should  price  the  land 
to  Meusbom  at  $30  per  acre,  and  plaintiff 
did  80.  There  is  no  evidence  that  Meusbom 
was  dissatisfied  with  such  price  or  that  he 
expressed  an  unwillingness  to  deal  at  that 
figure.  On  the  evening  of  that  same  Satur- 
day, the  plaintiff  introduced  Meusborn  to  the 
defendant,  the  vendor  of  the  land,  and  the 
defendant  himself  priced  the  land  to  Meus- 
bom at  $30  per  acre.  Meusbom  would  not 
buy  that  evening  because,  as  plaintiff  testi- 
fied, he  first  wanted  to  see  what  is  referred 
to  in  the  testimony  as  "the  Amherst  country." 
All  of  the  occarr^ces  above  mentioned  were 
before  Meusbom  met  the  agent  Richardson. 
After  this  time,  and  probably  on  the  follow- 
ing Monday,  Meusbom  met  Richardson  and 
purchased  the  land  from  him  at  $28.60  per 
acre.  Meusbom  testified  that  the  only  rea- 
son why  he  did  not  buy  defendant's  land  from 
the  plaintiff  agent  was  because  he  was  able 
to  obtain  the  property  "cheapo  from  the 
other  party,"  Richardson. 

There  is  no  evidence  whatever  in  the  rec- 
ord that  the  sale  could  not  have  been  con- 
summated by  tbe  plaintiff  at  $30  per  acre 
If  Meusborn,  the  prospective  purchaser,  had 


only  the  plaintiff  as  the  agent  with  whom 
to  deal,  and  had  not  met  and  subsequently 
negotiated  with  another  agent  of  the  def aid- 
ant On  the  other  hand,  the  evidence  fair- 
ly d»wB  that  until  Meusbom  met  the  agent 
Richardson  he  continned  to  have  undra'  oon- 
slderatlfm  the  purchase  of  the  defendant's 
land  through  the  plalntlfl  at  $80  per  acre. 

[2]  The  facts  -above  recited  are  analogous 
to  those  exisdug  In  the  case  of  vmilams  v. 
Blfduvk  supra,  and  und^r  the  reasoning  of 
our  Court  of  Appeals  In  that  case,  when  ap- 
plied to  the  facts  In  the  instant  case,  the 
plaintiff  should  be  deemed  to  be  the  procuring 
cause  of  the  sale,  and,  for  that  reason,  enti- 
tled to  his  commission. 

While  the  Instmctlons  to  the  Jury  do  not 
expressly  state  that  the  plaintiff  Is  entitled  to 
recover  only  In  the  event  that  he  Is  or  was 
the  procuriuE  cause  of  the  sale,  the  Instmc- 
tlons as  given  are  equally  as  fair  to  the  de- 
fendant. The  Instmctlons  are  to  the  effect 
that  the  plaintiff  is  entitled  to  recover  If  the 
failure  of  the  purchaser  to  deal  or  consum- 
mate the  sale  with  the  plaintiff  was  due  to 
"the  act  of  the  defendant."  Under  such  In- 
structions the  evidence  am[dy  warrants  a 
verdict  for  the  plaintiff.  In  Idelson  t.  R(Aln- 
Bon.  27  Colo.  App.  607,  UO  Foe.  822,  U  was 
said: 

"The  defendants  rely  *  *  •  that,  when  real 
property  is  placed  in  the  bands  of  rival  agents, 
the  seller  is  only  liable  to  the  one  who  con- 
summates the  sale;  there  being  no  exdusive 
agency.  This  fs  a  true  proposition  of  law.  if 
the  seller  remains  neutral  as  to  the  rival  agents, 
and  gives  each  of  tkiem  ui  equal  opportunity  to 
bring  the  parties  togethw  and  consumoiate  the 
sale.*' 

The  dtfendant  Usted  his  properly  with  the 
plaintiff  at  929  net  to  d^iendant,  and  ex- 
pressly authorlied  Oie  plaintiff  to  price  the 
land  at  $80  per  acre.  At  the  same  time  the 
defendant  had  the  prop«^  listed  at  928  net 
with  "other  agents,"  among  whom  vnn  Rich- 
ardson. The  defendant  was  not  therefore 
neutral  between  the  plaintiff  and  the  agent 
Richardson.  It  Is  held.  In  effect,  In  Bellls  v. 
Hann  (Tex.  GIt.  AppJ  167  S.  W.  427,  that 
glvliv  one  agent  a  less  figure  at  whldi  to 
sell  pnverty  than  that  given  to  another 
agent  Is  an  Interference  in  favor  of  the  one 
agoit  to  the  disadvantage  of  the  other. 

The  verdict  and  Judgment,  so  far  as  the 
same  find  the  plaintiff  entitled  to  compensa- 
tion, are  undoubtedly  correct  In  4  R.  C.  L. 
820,  I  57,  the  mle  applicable  to  the  facts  ex- 
isting In  this  case  is  stated  as  follows: 

"Where  a  prospective  purchaser  has  been  in- 
troduced to  the  owner  by  one  broker  and  the  ne- 
gotiations are  pending  and  have  not  fallen 
through,  the  owner  cannot,  with  knowledge  of 
the  tacts,  complete  the  purchase  with  anothei 
agent  and  avoid  his  liability  for  the  enrnmis- 
sitHi  dne  to  the  first  broh^.  Thus  the  Isw 
will  not  permit  oae  tmker  who  has  been  in- 
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trostod  with  tiu  sale  of  land,  and  is  working 
wldt  a  customer  whom  he  has  found,  to  be 
deprived  of  hia  ctHumiasion  another  agent 
Btepping  in  and  selling  to  the  costomer  for  a 
price  less  tiian  the  first  broker  is  empowered  tif 

The  reason  for  the  role  Is  stated  In  Hogan 
T.  Slade,  98  Mo.  App.  44.  71.9.  W.  1104,  the 
court  saying  that — 

Were  it  "otherwise,  any  real  estate  agent 
who  had  borne  the  burden  and  heat  of  the 
day  in  working  up  a  sale  might  have  bis  reward 
Boatched  from  him  at  the  eleventh  honr  by  his 
principal  empowering  some  one  else  to  sdl  at 
a  amallor  price,**  ■ 

[I]  The  Jury  fixed  the  amount  of  jAalntUTs 
recovery  at  $330.  The  defendant  now  con- 
tends that  'iieither  complaint,  evidence,  or 
Instmctlona  afford  any  basis  for  arriving  at 
Budi  amount,  eAtber  nvon  Qie  tlieory  of  quan- 
tum meruit,  or  otiierwlse.'*  There  was  no 
error  In  the  amount  ot  the  verdict  The 
pleadings  and  the  evidence  dkow  that  a  sale 
by  the  plaintiff  was  to  net  Ou  defendant  f29 
per  acre,  and  that  while  negoUatiras  were 
pending  between  llie  plaintiff  and  Menihom 
the  defendant  agreed  that  the  land  ahould 
be  priced  to  Meosbom  at  $80  per  acre.  The 
defendant  evidently  understood  that  this 
additional  $1  per  acre  was  for  conunlssions 
or  compensation  to  be  paid  to  the  plaintiff, 
since  the  defendant  testified  that  he  named 
the  price  at  f30  per  acre  because  the  plain- 
tiff requested  It.  The  defendant  says:  "He 
(the  plaintiff)  wanted  me  to  price  It  $30 
because  he  had  to  protect  another  com- 
mission." The  action  was  for  an  agreed  com- 
mission, and  there  was  therefore  no  neces- 
sll7  for  pleading  or  evidence  upon  the  "theory 
ot  quantum  memit" 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  Is  therefore  affirmed. 

Affirmed. 


OARBIGUBS, 
concur. 


G.  J.,  and  BAILDT,  J. 


GUXBTT  V.  FLORA.  (No.  9S14.) 
(Sopreme  Court  of  Colorado.   Feb.  2,  1920.) 
1.  Biujs  AND  noTBS  <J=>298  —  Indobsbs  or 

nOTB  LIABIX  OETI.T  AS  A88ION0B  IN  VIKW  OF 
ASBXaNHXNT  OF  NOTE  AND  HCffiTGAGB  WITH- 
OUT SBCOtraSE. 

Defendant's  indarsement  of  note  secured  by 
mortgage,  which  he  sold  to  plalatlfl,  was  Quali- 
Bed,  rendering  him,  by  provlnoa  of  Rev.  St. 
19(^,  t  4501,  a  mere  assignor,  not  liable  as  In 
dorser;  it  and  the  assignment,  by  the  terms  of 
whidi  the  mOTtgage  was  traosferred  "together 
witii  the  note  •  *  *  without  recourse,"  be- 
ing parts  of  one  transaction  and  so  one  contract. 


2.  Bills  and  notxs  «s»293— AssxaniiENT  ov 

NOn  AND  H<«TOAGX  WTrHOUT  BECOUBSK  TO 
KKNDEE  inDOBSn  OF  MODE  ZJABLX  OITLT  AS 
A8SIONf»  MBBD  HOT  SB  AT  BAMS  TIKB  BU* 
ONLT  PABTB  OF  ONS  TBANBACTION. 

For  the  indorsement  of  note  and  assignment 
of  mortgage  and  note  to  be  one  contract,  ren- 
dering the  Indorsement  qualified  by  reason  of 
words  "without  recourse"  in  assignment,  it  is 
not  necessary  that  they  should  be  made  at  tita 
same  time,  but  only  that  they  were  parts  of  one 
transaetlon. 

3.  Bills  and  notes  *=>293— Undeb  facts, 
ind0b6euent  of  note  and  a8sionment  of 
uobtoaob  and  note  without  becoubsb 
fabts  of  one  transaction,  haking  zndokb- 
eb  liable  onlt  as  assigkob. 

Indorsement  of  note  and  assignment  of  mort- 
gage and  note  were  parts  of  one  transaction, 
rendering  Indorsement  qualified,  by  reason  of 
words  "without  recourse  in  assignment;  the 
note  and  mortgage  being  bought  together  and 
delivered  without  an  assignment,  and  the  buyer 
Qien,  in  accordance  with  his  custom  to  have  an 
astdgnment,  aaUng  lor  and  getting  It, 

4.  BXLU  AND  VOTBB  ^9293— PUBCHABEB  MAT 
XOI  UT  BE  DID  HOT  BEAD  ABSIONICENT  OB 
KNOW  OF  WOBDB  "WTTHOUT  BECOUBSB" 
TRKBEIN. 

A  purchaser  of  a  note  and  mortgage  suing 
the  seller  on  his  Indorsement  ot  the  note  cannot 
avoid  the  effect  of  the  words  "without  recourse" 
in  the  assignment  of  the  mortgage  and  no^  1^ 
daim  that  he  received  and  recorded  the  assign- 
ment without  reading  it,  and  did  not  know  tt 
contained  such  words. 

Departm^t  2. 

Srror  to  District  Court,  Sedgwick  County ; 
U.  P.  Bui^,  Judge. 

Action  by  Omer  a  I1<Hra  against  R.  W. 
Olllett  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed,  with  dtrecti<HiB 
to  dismiss. 

MjTon  L.  Learned,  of  Omaha,  Neb.,  and 
<3eorge  P.  Dunklee  and  Edward  V.  Dunklee, 
both  of  Denver,  for  plaintiff  In  error. 

UunsMi  &  Munson,  ot  Steriing,  for  d^oid- 
ant  In  error. 

DENISON,  J.  This  was  a  suit  by  Flora 
against  GUlett,  charging  him  as  Indorser  of 
a  promissory  note.  Plainttfl  had  Judgmrat, 
and  defendant  brings  error. 

[1]  l*e  note  was  secured  by  mortgage, 
which  was  purchased  together  with  the  note 
and  was  assigned  to  Flora  by  Gillett.  By  the 
terms  of  the  assignment  the  mortgage  was 
transferred  "togetner  with  the  notes  or  obli- 
gations therein  described  without  recourse 
or  in  any  event  or  for  any  cause."  The  as> 
signment  and  Indorsement,  being  parts  of  one 
transactloD,  are  one  contract,  and  therefore 
the  Indorsement  is  a  qualified  one,  and  the 
defendant  was  a  mere  assignor,  not  liable  as 
Indoraer.  B.  S.  190S,  |  4S01.  Davis  v.  Brown, 
94  U.  S.  42a,  427,  24  Ifc  Bd.  204;  Munro  v. 
King,  8  Colo.  238,  240. 
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[2]  Hie  tialntlff  datms  that  tbe  eastsn- 
ment  of  tbe  mortgage  was  made  od  the  day 
after  the  Indonemoit  and  so  was  not  eon- 
temporaneoos  therewith,  and  that  therefore 
the  two  are  not  to  be  conatmed  as  one  con- 
tract, ^e  exact  time  Is  not  materiaL  The 
vital  question  Is  wheOier  they  were  parts  of 
<ne  transactfon. 

CI]  On  tbSn  point  plalntUTs  own  testimon; 
defeats  him.  He  says  that  at  the  time  he 
made  the  deal  wltti  Glllett  he  was  to  ncelTe 
the  note  and  mortsage,  ttiat  he  did  native 
them,  and  recorded  the  assignment  He  says 
farther: 

*T.  had  been  In  the  habit  of  getting  those** 
(meaning  assignments  of  mortgagee)  "when  I 
transferred  and  got  a  mortgage,  but  tbey  didn't 
bring  it  up  at  tiie  time  they  broagbt  tbe  mort- 
gage, and  I  asked  tot  it  and  they  bnm^  It 
later." 

So  It  appears  Out  be  booght  the  note  and 
mortgage  together ;  that  the  sellers  delivered 
the  mortgage  wlthont  an  asrignmoit;  that 
according  to  his  custom  he  asked  for  the  as- 
signment and  got  It  This  mi^es  one  trans- 
action. Moreover,  the  assignment  Itsdf  piir>- 
ports  to  assign  the  note  ae  me  transaction 
with  fbe  assignment  of  the  mortgage^ 

[4]  Plaintiff  dalma  that  when  he  recdved 
tb»  assignment  he  did  not  lei^  It  bat  record- 
ed it  without  reading  and  did  not  know  of  the 
tiianse  in  qnestlon  till  the  defendant  pleaded 
it  He  cannot  be  heard  to  say  that  he  did 
not  read  the  assignment  or  know  what  it 
contained.  Jaeger  v.  Whitsett  8  Cola  106 ; 
Upton  T.  Tilbilcock.  91  U.  S.  45 ,  5%  23  Bd. 
208. 

Tte  judgment  should  be  reversed,  with  di- 
rections to  dismiss  the  case. 

BUBKB,  J.,  not  partidpating. 
BAILEY  and  SCXXTT,  JJ.,  ctticar. 


BUSH  V.  PEOPLE.    (No.  9734.) 
(Supreme  Court  of  Oolorado.    Feh.  2,  1920.) 

1.  (SaiHiNAL  U.W  ^»1166(3)— BsQuxamG  i»- 

RNDAHT  TO  PLKAD  WITHODT  ASTIOX  0' 
COUKBEI.  WAS  HOT  PBEJUDXCXAi;. 

ReQuiring  defendant  to  plead  to  an  Infor- 
mation charging  larceny  and  the  receipt  of 
stolen  goods,  witiiout  the  advice  of  counsel,  was 
not  prejudicial,  where  he  pleaded  not  guilty  and 
bad  prerionslj  entered  tbe  same  plea,  when 
represented  by  counsel,  to  an  InformatiMi  charg- 
ing the  same  larceny. 

2.  Bail  <9=>S2 — Nor  kzcessivs  becattse  or 

defendant's  BECOQNIZAnCB  IN  ANOTHER 
CASE. 

l%at  defendant,  charged  with  larceny  and 
the  receipt  of  stolen  i»opert7i  was  under  bond 
in  another  case  charging  the  same  larceny,  did 


not  render  ball  in  tte  sun  of  |8;000  anesrive, 
where  his  own  Tccognisanoe  was  taken  in  die 
first  case  and  was  worthless. 

5.  CanasxL  uw  «=989S— Denial  or  contih- 

UANCS  WAIVED  BT  AFFEABINO  AND  ZN8I8T- 
INO  ON  PBOCBEDINO. 

The  setting  of  a  criminal  case  for  trial  over 
defendant's  protest  was  waived,  where  he  ap- 
peared by  counsel,  announced  hhnseU  as  ready, 
and  indsted  upon  proceeding. 

4.  GaXVZNAL  LAW  «=Pll86(7)— GBANTINa  CON- 
TINUANCE to  STATK  not  PBEJUDIdAL, 
WHEBE  DEFENDANT  DID  NOT  INTBODUCS  EVI- 
BENCE  AND  BECOBD  DID  NOT  SHOW  ATTEKPT 
TO  PBOCUBB  ABSENT  WITNESS. 

Granting  a  continuance  to  the  .state,  when 
defendant  was  ready  for  trial  and  present  with 
a  witness,  whom  he  daimed  he  could  not  anh- 
seqnoitly  loocnre,  was  not  prejadicia],  where  he 
introduced  no  evidence,  and  the  record  did  not 
show  the  issuance  tl  any  snbpomia  cr  any  at- 
teovt  to  procure  the  attendance  of  audi  wit- 
ness. 

5k  CanoirAL  law  «=9l085(Z)  —  IirooBaBiiENT 
or  itAms  oir  nrpoucATioir  arkb  nuiro 

jrOT  EBBOB  WaBBB  OBJEcnOir  WAB  HOT  PBOF- 
EBLT  RAISED. 

Error  cannot  be  predicated  on  the  Indorse- 
memt  of  tbe  names  of  witnesses  ou  the  informa- 
tion after  It  was  filed,  where  no  objection  was 
presented  at  the  beginning  of  the  trial,  ma 
called  to  the  court's  attention  when  the  witness- 
es were  sworn,  and  no  showii^  of  surprise  or 
prejudice  was  made^  and  no  apidjcaticm  for  a 
Ccmtlnuance  was  made. 

6.  Witnesses  <S=>366— Promise  or  noiunirT 

ATVECTS  ONLT  CBEDIBUJTT. 
A  promise  of  immunity  to  a  witness  for  the 
state  went  only  to  his  credibility,  and  not  to 
his  competency. 

7.  Cbiuinal  law  «=»S04(S)— Sbkabu  or 

COURT  ON  BETUBN  Or  HCPBOPBB  VEBDIOT  HOT 
"INSTBUCTIONS"  BEQUIBBD  TO  BE  IN  WBIT- 

INO. 

Where,  on  return  of  a  verdict  finding  defend- 
ant guilty  of  larceny  and  the  receipt  of  stolen 
property,  the  court  declined  to  receive  it  told 
the  jury  th^  conld  not  find  him  guilty  of  both 
offenses,  and  directed  them  to  retire,  audi  re> 
marks  were  not  "instmetUma,**  within  Rev.  St 
1908,  IS  1987,  1988h  raqalring  instrnetloDs  to 
be  in  writing, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhraasB,  Slrst  and  Second  Series,  Instouc- 
tlon.] 

a.  Cbiuinal  law  ^=>1174(5)— TEtUNa  jubt 

OBALLT  TBAT  DB9XNDANT  OOULD  HOT  BX 
OUILTT  or  BOTH  LABOEHT  AND  BlCBZVIHa 
STOLBH  PBOPEBTT,  ir  HBBOB,  WAS  ZH  Umin- 

ANT'S  rAVOB. 

If  It  was  raror  fw  the  court  to  tell  the  jnry 
orally,  on  tbe  return  of  a  verdict  finding  defend- 
ant guilty  of  larceny  and  the  receipt  of  stolen 
propertj,  that  they  conld  not  find  him  guilty  of 
both  offenses,  it  was  error  in  defendants  favor 
of  whidi  he  could  not  complain,  where  a  verdict 
finding  him  gnll^  of  larceny  only  was  there- 
after returned. 
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9.  Canav*Jj  uw  «S99S6  —  Gouvr  in  fbo* 

HOUNOma  SSItTKNCE  HAT  JIOTICE  HATTKBS 
OXIT6IDK  TSX  BEOOU). 

Id  pronoundnf  MDtence,  where  the  term  is 
within  the  ooort's  diacretion,  it  is  not  improper 
to  notice  mattexB  of  common  knowledge  in  the 
communis  or  facts  disclosed  by  the  conrt^s  own 
records,  such  as  the  gmeral  prevalence  of  the 
offense  diarged  and  former  conrictlona  of  de- 
fendant. 

10.  C^naxAi.  uw  «a»511(^— TsBinionT  or 

AOCOKPLIOK,  HAT  BK  OOBBOBOBATIO  BT  CIB- 

otncBTAinas. 
Corroboration  of  Uie  testimonT  ci  an  accom- 
plice may  be  br  pnxtf  of  drcnmatancea,  aa  inU 
w  by  Anct  testtanony. 

XL.  CBmnrAL  uw  ^1118(1)— Pbejudxck  of 

court  AND  PUBUO  OUUIOB  NOT  COKBXDBBXD 
VHUr  MOT  BHOWn  BT  UOOBD. 

Tb»  contenticns  that  the  trial  oonr^s  imj- 
ndio^  pabUe  damor,  and  adrwse  newspaper 
comment  contributed  to  the  verdict  are  not  con- 
sidered, when  the  record  is  silent  With  reference 
thweto. 

12.  CuMnrAZ.  law  *=»a72(5),  722%— Bti- 

DSROB  or  OKHKB  OVTsnSES  AS  PABT  OT  QKN- 
XKAI>  BOHiaCB  ADMISSIBLB  AND  ABOUHKKT 
CBKSKOIt  PBOFEB. 
Where,  on  a  trial  for  larcmiy  of  an  aatomo- 
bile  and  receiving  the  stolen  automobile^  there 
was  ample  evidence  to  sustain  the  contentiw 
that  the  madiine  was  stolen  nnder  an  arranfo- 
ment  whereby  a  witness  was  to  steal  antomo- 
bflea  and  deliver  them  to  defendant,  and  that 
d^endant  had  a  similar  arrangement  with  an- 
other witness,  evidence  of  the  other  thefts  was 
admisnblet  ud  cuninent  of  counsel  thereon 
proper. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver:  Greeley  W.  WMtford,  Judge. 

U.  B.  Bush  was  cmvicted  of  larceny,  and 
be  telngs  error.  Afflnned. 

H.  G.  Satmder^  of  Denver,  for  plalntlfr  In 
error. 

Victor  E.  Keyea,  Atty.  Gen.,  and  Charles 
H.  Sberri<^  Ant  Atty.  Gen^  Cor  the  Feopla 

BUKKE,  J.  Plaintiff  in  error  (hereinafter 
referred  to  as  defendant)  was  tried  In  the 
court  belcw  on  an  Information,  the  first  count 
of  whidi  charged  the  theft  of  an  automobile 
and  the  second  receiving  the  same  car  knowr 
ing  it  to.  have  been  stolen.  He  was  found 
gnilty  of  the  larceny,  and  sentenced  fo  the 
penitentiary  for  a  term  of  not  less  than  D 
nor  more  than  10  years.  To  review  this 
Judgment  he  brings  error,  and  the  cause  is 
now  before  na  on  lila  application  for  Biyier^ 
sedeas. 

It  Is  the  contentloa  of  defendant  that  the 
trial  court  committed  many  prejudicial  er> 
rora,  more  particularly  the  following:  (1) 
That  defendant  was  obliged  to  plead  without 
advice  of  counsel.  <2)  That  excessive  bail 
was  required.    0)  That  a  cwtiauance  was 
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denied  him,  and  later  granted  the  peopI« 
over  his  objection.  <4)  ^at  witnesses  were 
Improperiy  indorsed  upon  the  Informatlcn 
after  it  was  filed.  (6)  That  the  evidence  of 
a  witness,  procured  by  a  promise  of  Inunn- 
nlty,  was  admitted  against  him.  (6)  That 
the  court  orally  instructed  the  jury.  (7) 
l%at  the  court,  in  Imposing  sentence.  tocA  in- 
to consideration  matten  not  of  record  in 
the  case.  (8)  That  dtfendant  was  convicted 
upon  the  uncorroborated  testimony  of  an 
accomplice.  (9)  That  defendant's  conviction 
was  broi^ht  about  larg^  by  public  clamor 
and  adverse  newspaper  cnnment,  and  that 
the  general  amdnct  of  the  court  showed  bias 
and  prejudice.  (K9  Hbat  evidence  of  of- 
fenses  other  than  the  one  <Aarged  In  the  In- 
formation was  Impnqiierly  admitted,  and 
counsel  for  the  people  permitted  to  comment 
thereon  In  argument  We  wlU  consider  ttw 
foregoing  In  the  ordOT  stated. 

[1]  1.  Defendant,  when  anaigned,  was  not 
represented  by  counsel,  and  bis  request  for 
further  time  before  jdea  was  denied.  There- 
up<m  be  entered  a  plea  <tf  not  guilty.  Shortly 
preceding  that  date,  and  wblla  represented 
by  counsel,  be  had  entered  Uw  same  plea  to 
an  InfOTmation  containing  a  sln^e  coont  and 
making  the  same  diarge  as  that  contained  In 
ttw  first  count  of  the  ln£ormatl(m  on  wbldi 
he  was  convicted;  hence  for  this  and  other 
reasons  no  prejudice  arose. 

[I]  2.  Defendant's  ball  was  fixed  In  tbe 
sum  of  93,000,  with  good  and  sofltdent  sure- 
ties. It  la  said  that  this  was  ocesslve,  and 
one  of  the  reasons  urged  is  that  he  already 
was  under  a  idmilar  bond  In  another  case 
charging  larceny  of  the  same  property.  In 
the  first  case  defendant's  own  recognizance 
was  taken.  It  would  appear  that  such  recog* 
nlzance  was  worthless,  because  defendant 
was  finandally  unable  to  employ  connsel. 
Considering  this,  and  the  further  facts  dis- 
closed by  the  evidence,  the  order  comidalned 
of  was  more  than  Justlfled. 

[8, 4]  8.  The  cause  was  first  set  for  trial 
over  the  protest  of  defendant.  On  the  date 
fixed  he  appeared  by  counsel  (who  meanwhile 
had  been  appointed  by  the  court),  announced 
himself  as  ready,  and  Insisted  upon  proceed- 
ing, thus  waiving  any  possible  error  in  the 
setting.  A  5-day  ccmtlnuance  was  then  grant- 
ed on  motion  of  the  district  attorney,  and 
over  defendant's  protest  The  only  possible 
reason  suggested  Why  su<^  a  contlnnance  was 
prejudicial  is  that  defendant  had  a  witness 
present  on  the  first  date  whom  he  conld  not 
procure  on  the  second ;  but  as  defendant  in- 
troduced no  evidence  in  his  own  behalf,  and 
the  record  Is  silent  as  to  the  Issuance  of  any 
eubpcena,  or  any  other  attempt  by  defendant 
to  procure  the  attendance  of  audi  witness, 
the  contention  Is  without  merit 

[6]  4.  After  the  filing  of  the  Information 
tbe  names  of  seven  additional  witnesses  were 
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Indorsed  thereoa,  the  last  one  being  so  In- 
dorsed 2  days  before  the  trial.  No  objec- 
tion on  this  ground  was  presented  at  the  be- 
ginning of  the  trial,  nor  called  to  the  atten- 
tl<m  of  the  court  when  the  witnesses  were 
sworn.  No  showing  of  surprise  or  prejo- 
dlce  was  made  on  behalf  of  defendant,  and 
no  application  for  a  cwitinuance.  Under 
these  facts  It  Is  well  settled  that  error  can- 
not be  predicated  upon  sndi  an  indorsemrat^ 
Boykln  v.  People,  22  Coio.  496,  46  Fac.  41&; 
Askew  T.  People,  2S  Cola  446,  48  Fac.  624; 
Wlckbam  r.  Feoplsi,  41  Oola  S4B,  93  Pac. 
478. 

[I]  6.  It  la  contended  that  the  evidence  of 
one  of  the  principal  witnesses  was  procured 
by  a  promise  of  Immunity,  and  sbonld  there- 
fore bare  been  excluded ;  but  the  holding  In 
Barr  r.  People^  30  Colo.  522-^28,  71  Pac.  392, 
cited  In  support  of  this  position.  Is  to  the 
OOTitrary.  Such  promise  goes  only  to  the 
credibility  of  the  witness,  not  to  his  com- 
petency. 

"It  does  not  appear  that  the  offer  was  made 
by  any  person  in  authority,  or  who  daimed  to 
be  in  authority,  or  whom  the  witness  presumed, 
or  bad  any  reason  to  presume,  had  an;  author- 
ity." Castner  et  al.  t.  People  (Colo.  No.  9876, 
dwdded  October  0^  1819)  184  Pac.  887. 

[7]  6.  The  Jury,  after  dellberatiw,  returned 
Into  court  and  preaotted  Terdlcts  of  guilty 
oo  both  coonta  of  the  Infinmatlon.  These 
the  court  declined  to  noetn,  explaining  that 
the  defendant  oonld  not  be  found  guilty  of 
■tealing  the  automobile  in  queBtldtt,  and  at 
the  same  time  be  found  guilty  of  recelTing 
the  madilnft  knowing  it  to  have  been  stoloi, 
and  directed  the  Jnry  to  return  and  com- 
lOete  its  labors  accordingly.  These  ronarka 
of  the  court  were  not  "InatmctlonB,''  in  the 
■use  Id  wbldii  that  term  la  need  in  the  sta^ 
nte,  and  hence  not  a  Tiolatlon  of  sectloiia 
1987  and  1988,  Ber.  Stat  1908.  People  v. 
Bonney,  19  Cal.  426-448. 

[I]  E*nrthennore,  as  the  Jury  bad  preemted 
verdictB  finding  'defendant  goUty  of  two  bc|»- 
aratfi  and  distinct  oflenaefl,  and  as  a  leanlt 
of  these  remariu  of  tlie  court  a  verdict  of 
guilty  .was  finally  returned  cmly  as  to  on^  the 
error,  if  any,  waa  in  defendant* a  favor,  and 
he  cannot  be  heard  to  complain.  Irving  v. 
People,  4S  Cola  289-282,  96  Pac.  94a 

[I]  -7.  It  is  contended  tliat  statements  made 
by  the  oonrt  at  the  time  of  sentence  show  that 
in  fixing  the  punishment  matters  outside  Oie 
record — e.,  the  general  prevalmce  of  such 
offenses  and  the  former  conviction  of  defend- 
ant— were  taken  into  consideration.  Where, 


as  here,  evideace  of  the  particular  offense 
has  been  fully  heard,  and  the  term  of  sen- 
teoce  Is  within  the  discretion  of  the  court, 
it  is  not  improper  to  notioe  also  matters  of 
common  knowledge  in  the  community  or  facts 
disclosed  by  the  court's  own  recor*^,  Just  as 
it  Is  penoissible  to  take  Into  consideration 
statements  made  by  the  defendant  In  answer 
to  the  qnesti<m  why  Judgment  should  not  be 
pronounced  against  Mm.  Traeey  v.  State, 
46  Neb.  861-867,  64  N.  W.  1069. 

[II]  8.  It  la  said  that  defendant  was  con- 
victed upon  the  uncorroborated  testimony  of 
an  accomplice.  This  Is  Incorrect,  even  as  to 
direct  testimony;  but  corroboration  may  be 
by  proof  of  circumstances  as  well,  and  it  is 
sufficient  to  say  that  hrae  there  la  no  lack 
of  such  corroboration. 

[ill  9.  It  Is  urged  that  the  prejudice  of  the 
trial  court,  public  clamor,  and  adverse  news- 
paper comment  contributed  to  the  verdict. 
On  these  subjects  the  record  is  silent. 

[1 2]  10.  It  was  the  contention  of  the  people 
that  the  machine  In  question  waa  taken  by 
the  witness  Dale  under  an  arrangement  there- 
tofore entered  Into  betweai  himself  and  de- 
fendant, while  both  were  incarcerated  in  the 
county  JaU— this  arrangement  being  that 
Dale  was  to  steal  automobiles  and  deliver 
them  to  defendant  at  a  certain  fixed  price 
per  car;  that  such  cars  were  then  "worked" 
(numbers  and  identification  marks  changed 
or  obliterated)  and  sold  by  defendant ;  that 
the  car  mentioned  in  the  infonnatl<Hi  waa 
one  of  those  stolen  and  disposed  of  as  a  part 
of  this  general  plan;  that  defendant  had  a 
similar  arrangement,  as  a  part  of  his  scbeme 
for  reaping  profit  from  stolen  automohileak 
with  the  witness  Bretz.  There  is  ample 
evidence  in  the  record  to  sustain  this  con- 
tention and  prove  the  particulars  of  this 
sdieme.  TJodet  wn&i  drcnmstances.  evidence 
of  these  othnr  thefts  was  dearly  admissible 
under  the  second  count  of  t^e  Information, 
and  comment  of  counsel  there<Hi  proper. 
Honsh  V.  Pef^e^  24  Cola  262,  60  Pac.  1036: 
Elliott  V.  People,  06  Cola  236.  138  Pac.  39 ; 
Myera  v.  People^  177  Pac.  145;  Castner  v. 
PeosAe,  184  Pac.  887. 

Ot^er  minor  mattwa  are  moitifmed  in  the 
briefly  which  It  la  nnneoesaary  to  considn-. 
We  are  aattsfled  Oiat  defendant  had  a  fair 
trial,  and  that  no  prejudicial  error  was  com- 
mitted against  him. 

Ihe  snpasedeaa  la  acco^lngly  doiled,  and 
the  judgment  afilrmed. 

GABRIGnBS,  O.  J.,  and  DBNISON,  J. 
(sitting  for  TBLIiBR,  J.),  concur. 
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HOOTER  et  ftL  T.  PBOPLB.    (No.  95T7.) 
(Snprane  Court  of  Colorado.    F«b.  2,  1920.) 

1.  ImOXIOATIRO  UQUOB9  4=>249— PBOTISION 

TO*  nwramTBS  or  auto  Arpusa  ohlt  to 

OIBB  OF  SBABOK.  AHD  BCIZDSB  WITH  WAB- 
BA11T. 

Forfeiture  ot  an  antomobUe  tued  in  oaavej' 
ing  intozicatiiic  liqaors,  aathoiised  by  Laws 
1915.  p.  280,  1 12,  as  amended  by  Laws  1819,  p. 
4&4,  applies  only  to  a  case  where  there  was 
search  and  seizure  with  a  warrant,  aa  provided 
by  section  11,  as  amended  by  Laws  1917,  p.  285. 

2.  IirroxioATiNO  lxquobs  4=»244— PBon&ioir 

TOE  SEIZVBE  OV  AUTO  WITHOUT  WABBAHt 
DOES  NOT  AUTaOBIZE  FOBFBTrUSB. 

Laws  191S,  p.  281.  1  18,  as  amended  bj 
Laws  1919,  -p.  466,  while  proriding  for  search 
and  arisure,  wltiioat  a  wazrant,  of  an  automo- 
bile used  in  conveTlns  iutoxieating  liqnor,  does 
not  authorize  a  forfeltnn  thereof;  tihere  being 
no  proTision  therefor. 

3.  InToxiGATma  uquobs  «=s>825— Pbovjbior 

TSAT  TBSBX  SHALL  Bl  NO  PBOFSBTT  IIV  AUTO 
USED  IW  TIOUTIHQ  ACT  NOT  APPLZQABUE  TO 
UTirOGBNT  OWITEB. 

Laws  1915,  p.  2SS,  }  20,  as  amended  by 
Laws  1910,  p.  467,  providing  that  there  shall  be 
DO  property  In  an  automobile  naed  In  violating 
the  act  as  to  intoxicating  liquors,  does  not  de- 
stroy the  property  of  an  Innocent  proprietor  in 
a  ttdng  used  onlawfuUy  in  oimnectlon  with  in- 
toxicating liqnor,  but  against  Uie  owner'a  will 
or  without  his  knowledge. 
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En  Bana 

Error  to  Adams  Gonnly  Oonrt; 
Hood,  Jr.,  Judgfc 

Information  by  the  People  against  George 
Hoover  and  H.  H.  Richards,  partners  as 
Richards  &  Hoover,  and  auotber,  for  for- 
feiture of  an  automobile  used  in  violating  the 
liquor  law.  From  an  adverse  Judgment,  de- 
fendants bring  oTOr.  Reversed,  with  direc- 
tions to  fflsmlas. 

HaiT7  S.  Olaaa,  of  Brixton,  for  plalntUE  In 
eeroe  Sthd  May  Rldiarda. 

M.  B.  Waldron,  of  Deavnx,  for  r^m'p^Ts  In 
error  Rkdurds  &  Hoover. 

Victor  EX  Eeyes,  Atty.  Qen.,  and  Cbarlee 
Boedi,  Deputy  At^.  Gen.  a  Riddle,  of 
Daiver,  of  oounseE),  for  tbe  People. 

DENISON,  J.  This  was  an  lnformati(m  In 
the  name  of  the  People,  iu  the  nature  of  a 
libel,  under  Qie  initiated  statute  of  November 
S,  1916,  to  declare  forfeited  certain  whisky 
and  the  automobile  in  which  It  was  captured. 
The  facts  before  this  court  are  agreed  on. 

The  plaintiffs  In  error,  George  Hoover  and 
M.  H.  Rlciiardfi,  were  partners  iqwraUng  a 
garage,  automobile  livery,  and  taxlcab  busl- 
neas  in  Denver.  Tbey  raiployed.  a  number  of 
diauffenrs,  and  owned  and  used  the  machine 
in  qnestioa  in  Uut  business.    Btbrt  May 


HOOYEK  V.  PBOPUB  S81 
(wt  P.) 

Richards,  plaintiff  in  error,  and  Intervraer 
b^ow,  was  a  bona  fide  mortgagee  of  said 
automobile.  Neither  she  nor  Richards  nor 
Hoover  knew  that  It  was  used  to  carry  Uq 
uor,  or  had  any  notice  or  knowledge  sutQclent 
to  put  them  on  inquiry.  Ri<^rds  &  Hoover 
Instructed  "all  their  drivers  not  to  use  the 
car  for  transporting  Intoxicating  liqnor  in 
any  way." 

In  the  early  morning  of  January  28,  1919, 
one  James  Mldgett,  a  diauffeur  in  Qie  employ 
of  Richards  &  Hoover,  was  driving  said  au- 
tomobile in  Adams  county,  carrying  therein 
57  carttms  of  whisky.  He  was  pursued  by 
the  sberiCf  and  posse,  was  fired  on,  and 
wounded.  He  then  abandoned  the  car,  es- 
caped, and  has  never  bera  appr^ended.  Tbo 
officers  were  acting  without  a  warrant 

February  17,  1919,  this  proceeding  was  be- 
gun. Plaintiff  in  error  Ethti  May  Richards 
intervened,  claiming  under  her  chattel  mort- 
gage. No  question  was  raised  as  to  the  for- 
feiture of  tbe  whisky,  but  Richards  &  Hoover 
contested  the  forfeiture  of  the  autcHuoblle, 
on  the  ground  tbat  ttiey  were  bona  fide  own- 
era,  and  innocent  of  any  wrong.  The  court 
declared  the  automobile  forfeited.  The  case 
is  teoQgfat  here  on  error,  and  the  question  we 
are  asked  to  detmnine  Is  whether  the  In- 
terest of  a  wholly  innocent  person  in  a  vehi- 
cle used  for  the  unlawful  transportatlw  of 
intoxicating  liquor  Is  forf^ted  because  of 
Bxuix  unlawful  use? 

Under  the  present  facts  there  can  be  no 
forfeiture.  The  procedure,  If  valid  at  all, 
must  be  so  under  chapter  96  of  the  Session 
Laws  of  1915,  as  amended  by  chapter  82  of 
the  Sessltxi  Laws  of  1917,  and  chapter  141, 
S.  L.  1919 ;  the  last  being  the  so-called  "Bone 
Dr^  Act"  initiated  and  passed  by  the  people 
in  Nov«nber,  1918.  The  sections  particularly 
referred  to  are  known  as  the  "search  and 
seizure"  sections — section  11  of  the  act  of 
1915,  as  amended  In  1917  (S.  L.  1917,  pp.  285- 
287);  section  12  of  that  act,  as  amended  in 
S.  L.  1919,  pp.  464,  465;  section  13  (S.  L. 
1919,  pp.  465,  466);  and  section  20  (S.  U 
1919,  p.  467).   Said  sectlcms  are  as  follows: 

"See.  11.  fieoroh  and  Setswrw.— If  any  petWHi 
make  an  affidavit  before  any  justice  •  *  • 
or  the  judge,  *  *  *  stating  that  he  has  rea- 
son to  and  does  believe  that  intoxicating  liquors 
are  being  •  *  *  kept  •  •  •  or  carried  In 
violation  of  this  act  *  *  *  and  describing  in 
such  affidavit  tbe  premises,  wagon,  automobile 

*  ♦  •  or  device  to  be  searched,  then  such  juBr 
tice  or  Judge  *  *  *  ihall  issue  a  warrant  to 
any  officer  which  the  complainant  may  desig- 
nate, •  •  *  commanding  such  <^cer  to 
search    the    premises,    •    •    •  automobils 

*  *  *  or  de^ce  described  in  sudi  affidavit. 

*  *  *  Tbe  officer  charged  with  the  execution 
of  such  warrant  may  *  *  •  break  open  any 
premises,  ♦  ♦  •  automobile  ♦  *  *  or  de- 
vice, *  •  *  which  by  said  warrant  he  is  di- 
rected to  search,  and  may  execute  said  warrant 
any  hour  o(  the  day  or  night." 
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This  section  thai  prescribes  the  form  of 
warrant,  whidti  requires  tbe  officer  to  seardi 
the  designated  premises  and  bring  before  the 
Judge  any  Uqaor  whidi  may  be  found  in  8n<^ 
search  and  Qie  vehicle  which  carried  it. 

"Sec  12.  Duty  of  OjfEoer.— If  any  Intoxicat- 
inf  Uqnon  are  there  fomtdy  said  officer  shall 
seise  the  same  and  the  Teasels  In  which  they  are 
contained  *  *  *  and  any  •  *  *  aatomo- 
bUe  *  *  *  or  device  used  In  conveying  same, 
and  them  safdy  keep  and  make  immediate  re- 
turn on  such  warrant  Bvek  property  shall  not 
be  taken  from  the  costody  of  any  ofllcer  seizing 
or  holding  the  same,  by  writ  of  replevin  or  other 
process,  while  the  prooeedinga  relating  thereto 
are  pending.  Final  judgment  of  oonviotion  In 
eueh  proceedings  shall  be  a  bar  to  any  and  all 
suits  for  tbe  recovery  of  any  euoh  property  so 
seized,  or  the  value  of  the  same,  or  for  damages 
alleged  to  arise  by  reascm  of  »uak  sdsuie  and 
detention.  The  judgment  entered  shall  find  s^d 
liquor  to  be  unlawful  and  shall  direct  its  de- 
struction forthwith.  •  •  •  The  said  •  •  • 
MttomohUe  •  ♦  •  or  .  device  •  •  • 
Ukeioiae  be  ordered  ditposed  of  at  personal  prop- 
erty is  sold  under  eveoution  and  the  proceeds 
therefrom  applied,  first  in  the  payment  of  the 
costs  of  the  proseouiion  and  of  any  fine  imposed, 
and  the  haJamoe,  if  any,  potd  into  the  general 
school  fund  of  the  oouMy  in  Mfhich  suoJb  oo»- 
vfofien  ie  had.  •  *  •  TbA  officer  serring  the 
warrant  shall  forthwith  file  a  eosoplaint  in  the 
court  issuing  same,  charging  such  violation  of 
law  as  the  evidence  in  the  case  justifies.  If 
such  officer  refuses  or  neglects  to  file  such  com- 
plaint, then  the  person  filing  the  affidavit  for  the 
search  warrant,  or  any  other  person,  may  file 
such  complainL  *  •  • 

"Sec    13.    Offlcere  Search.— Any  sheriff, 

*  *  *  or  any  othn-  officer  or  person  author- 
ised by  this  act,  having  personal  knowledge  or 
nasonable  infonnation  that  intanicating  liq- 
uors are  being  kept  in  violation  of  law  tn  any 
place,  •  •  •  shall  search  such  suspected 
place  without  a  warrant,  and  without  any  affi- 
davit being  filed,  and  if  such  officer  or  person 
finds  upon  the  premises  intoxicating  liquors,  he 
shall  seise  the  same  together  with  the  vessels 
in  whidi  they  are  contained  •   •   •  and  any 

•  •  *  automobile  -  •  •  *  or  device  used  in 
conv^ng  said  liqaors  or  kept  for  the  purpose 
of  vi^ting  any  of  the  provisiona  of  this  act, 
and  arrest  any  petwin  or  persons  In  diarge  of 
sodi  place,  or  aiding  In  any  manner  in  carrying 
on  the  business  conducted  in  such  place,  and 
shall  take  such  person,  or  persons,  with  the  liq- 
uors, •  •  •  automobile  *  *  •  or  device, 
BO  seised,  forthwith,  or  as  soon  as  c<nirenient 
before  a  justice  of  the  peace  or  Judge  of  any 
court  in  the  county  in  which  such  seizure  is 
made  having  Jurisdiction  *  •  •  shall  without 
delay  make  and  file  a  complaint  for  such  vitia- 
tion of  law  as  the  evidence  Justifies.  It  shall  be 
lawful  for  offlcen  in  executing  the  duties  Im- 
posed upon  them  by  this  section  to  break  open 
doors  or  enclosures  for  the  purpose  of  obtsining 
pMsession  of  such  intoxicating  liquors." 

"Sec.  20.  Ifo  Property  Rights.— There  shall  be 
no  property  rights  of  any  kind  whatsoever  in 
any  liquors,  vesGels,  appliances,  •  •  •  auto- 
mobiles, •  ■  •  •  or  devices  used  in  or  kept  for 
the  purpose  of  violating  any  <A  tbe  providms  of 
tills  act** 


We  find  DO  provision  for  ftnfMtore,  unless 
It  be  tiiat  sentenoe  of  secttoi  12  whldi  we 
have  italicized,  or  aectiaa  20,  whic^i  we  have 
quoted. 

[1]  No  seardi  warrant  was  in  tbe  bands 
of  the  BherifF  at  the  time  of  the  seizure.  It 
follows  that  the  proceedings  could  not  have 
been  under  sections  11  and  12.  Section  12 
api^ies  only  to  things  s^zed  under  a  seardi 
warrant  issued  under  section  IL  It  cannot 
be  made  to  apply  to  any  other  pr<H>erty. 
Such  a  statute  will  not  be  construed  to  for- 
feit property  of  an  Innocent  person  unless 
such  construction  is  imavoldable.  Shawnee 
N.  Hank  v.  V.  S;,  219  Fed.  583,  161  C.  O.  A. 
500. 

[2]  The  seizure  of  the  automobile  in  ques- 
tion, since  it  was  without  tbe  warrant  re- 
quired by  section  12,  can  be  Justified  <mly 
under  section  13;  but  under  this  section 
there  is  no  provision  for  fwfeiture.  There  is, 
perhaps,  reason  why  there  should  not  be, 
because  search  and  seizure  without  warrant 
is  a  harsher  and  more  drastic  proceeding; 
than  with  warrant  and  it  may  be  that  it  was 
desired  and  intended  for  that  r&as(Hi  to  make 
the  penal^  less  severe.  Be  that  as  it  may, 
however,  we  cannot  add  the  praalty  of  for- 
feiture to  a  statute.  Such  a  penalty  must  be 
expressed  in  distinct  terms.  Here  it  is  not 
expressed  at  all. 

[S]  But  counsel  for  the  pe<vle  say  that, 
since  sectiMi  20  provides  that  there  shall  be 
no  property  in  an  automobile  used  In  violat- 
ing this  act,  the  i^alntiflb  In  error,  when  it 
appeared  that  the  automobile  was  so  used, 
had  no  more  dalm  upon  it  than  any  one  else, 
and,  if  we  understand  their  argumait  cor- 
rectiy,  they  dalm  that  therefor^  even  though 
tbe  proceedings  in  tbe  court  below  were  whol- 
ly unauthorized,  tbe  plaintiff^  in  error  can- 
not oonqilBin. 

This  presents  the  only  question  In  the  ease 
whicii  we  find  difficult:  Does  section  20  de- 
stroy the  property  of  an  lnnoc«it  prc^rietor 
in  a  thing  used  unlawfully  in  connection  with 
intoxicating  liquor?  It  Is  true  tiiat  the  liter- 
al terms  of  this  section  will,  if  carried  out, 
have  that  effect;  but  we  are  not  so  to  con- 
strue a  statute  If  sndi  construction  is  avoid- 
able (Shawnee  N.  Bk.  v.  U.  S.,  249  Fed.  583, 
161  O.  0.  A.  609),  and  if  we  give  tbe  terms 
their  literal  effect,  without  limitation,  we  find 
it  almost  IncredlUe  that  they  could  have  been 
so  Intended. 

It  should  be  borne  in  mind  that  the  prop- 
erty here  sought  to  be  confiscated  by  tor- 
fdtnre  is  In  itsdf  lawful  property*  and  not 
obnoxious  In  any  way  to  tbe  criminal  laws  of 
the  state.  If  property,  not  itself  obntndous 
to  the  statute.  Is  forfeited  by  reason  of  use 
in  violation  of  the  statute  without  the  owner's 
knowledge  or  consent,  we  must  say  that.  If 
a  thief  steals,  an  automobile  and  carries  whis- 
ky in  it,  the  owner  loses  titie  thereto.  If  a 
thief  with  a  botUe  of  whisky  In  his  podcet 
ateala  as>antomobIle  and  drlvei  away  with  1^ 
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the  owner  loses  title  fiiereto.  la  It  claimed 
that  there  is  a  distinction  between  nse  bj  a 
thl^  and  use  by  one  who  comes  lawfully  into 
possession  of  die  antomobile?  That  distinc- 
tion does  not  appear  in  section  20.  The  literal 
constmctlon  of  that  section  indndea  nse  by 
a  thi^  as  well  as  by  any  one  else. 

But  ff  we  Bnppose  that  the  question  of  the 
thief  is  out  of  the  case,  still  the  literal  mean- 
lug  of  the  sectiMi  would  destroy  pioperiy  in 
an  automobile  used  to  transport  Uauor  un- 
lawfully against  the  owner's  will  or  without 
Us  knowledge.  Tba.t  Is  the  case  before  us 
now.  Tbe  diauffeur  was  forbidden  to  carry 
Intoxicating  llqaor. 

If  section  20  Is  to  be  construed  literally,  I 
forf^t  tlHe  to  my  automobile  if  I  overtake, 
on  the  road,  a  man  with  a  bottle  of  whisky  In 
his  pocket,  Invite  him  to  ride,  and  he  ac- 
cepts the  Invitation.  He  is  using  my  auto- 
mobile to  transport  whisky  unlawfully;  I 
have  not  consented  to  it  and  do  not  know  It; 
but,  if  the  people  are  right  in  this  case,  that 
will  not  avail  us.  ^e  logical  consequence  is 
that.  If  he  pushes  me  out  of  the  automobile 
and  drives  on  ^th  It,  he  may  be  liable  for 
assault  but  not  for  larctmy,  nor  in  replevin, 
trover,  or  trespass  de  bonis,  because  the  au- 
tomobile, after  I  lose  property  In  it,  Is  as 
mucb  his  as  mlna  If  a  passenger  on  a  street 
oar  or  the  railroad  has  whisky  in  his  suit 
case  or  poc^t,  the  car  and  eo^e  no  longor 
belong  to  the  railroad  cfflnpany,  and  Uie  com- 
pany can  maintain  no  action  based  on  title 
ttiereto. 

Is  tills  result  absurd?  It  surely  Is;  but 
it  Is  a  ctmclnslon  Inevltatde  from  the  argu- 
mait  that  is  put  before  us  In  this  case.  The 
lawful  innocent  owners  are  to  be  deprived  of 
property  In  an  automobile  because  some  one, 
wlOioat  their  knowledge  w  consent;  carried 
liquor  In  It;  and  this  court  la  asked  to  say 
that  tbey  bave  no  rlgfbt  in  that  automobile 
whlcSi  tbB  law  Is  bound  to  respect  That 
would  be  eractly  the  oondltioa  In  Uie  cases 
above  sox^iosed.  Under  the  literal  terms  of 
Oils  section,  the  macblne  Is  not  a  subject  of 
property,  and,  since  there  Is  no  provision 
fbat  It  be  forftited  to  the  state*  It  can  never 
again  bdong  to  anybody. 

Considnatloiis  of  this  sort  bava  led  to  the 
aboUtlon  of  deodftndi^  eithor  by  statute  or 
otberwlB^  In  Eni^nd  and  most  ot  the  states 
(tf  tbe  Unbm;  In  none  of  them  Is  ttie 
law  enfinoed.  Congress  so  amended  fbe  law 
against  the  ImiKntatian  of  Intoxicating  llq- 
Tu»  into  OUahoma  as  to  expressly  say  that 
ttie  vAlcle  diouM  be  fOrftited,  "whettm  used 
by  tbe  owner  thereof  or  other  persma** 
Why  wu  not  aecfckm  20  made. as  certain  u 


that?  Would  the  people  have  passed  ttils  act, 
If  It  had  be^  so  ^pressed  as  to  plainly  tell 
them  that  under  It  tlie  owner  of  any  vehicle 
of  any  kind  In  which  liquor  happened  to  be 
transported,  even  without  his  knowledge  or 
oonsent,  ipso  facto  forfeited  all  his  title 
thereto? 

The  conclusion  is  that  there  must  be  some 
modlflcati(m  of  the  Uteral  terms  of  section 
20.  See  Aggers  v.  People,  20  Colo.  348,  88 
Pac.  386.  Where,  thai,  shall  we  stop.  In  re- 
ducing the  literal  scope  of  this  section?  It 
must  be  that  the  intention  of  section  20  was 
to  destroy  the  proprietary  interest  of  the 
violators  of  the  law,  Induding  accessories 
before  and  a.ttec  the  fact— e.  g.,  all  who  loan 
Uielr  property  for  a  violation  of  the  act,  or 
permit  or  connive  at  such  use  of  It,  but  not 
tbe  Interest  of  wholly  Innoceait  proprietors. 

The  case  of  Dobbins  v.  U.  S.,  96  U.  S.  395. 
24  Ii.  Ed.  637,  Is  not  In  point,  because  there 
the  owner  had  leased  the  property  as  a  dis- 
tillery, and  knew  It  was  used  as  such,  ^e 
purpose  for  whltii  the  land  was  leased  being 
the  licensed  purpose  to  which  the  regulatlims 
of  the  govemmrat  api^led,  (dtedlence  to  those 
regulations  was  justly  required  of  the  lessor, 
and,  when  the  lessee  disobeyed  those  regu- 
lations to  defraud,  the  lessor  waa  responslUe. 
Tba  court  says: 

"If  he  knowing  suAns  and  permits  Ms  land 
to  be  used  as  a  site  for  a  distillety,  Uw  law 
places  him  on  the  same  footing  as  if  he  were 
the  distiller,  *  •  •  and  if  fraud  is  shown 
in  auch  case,  the  land  is  forfdted,  just  as  if  the 
distiller  were  tbe  owner." 

Sudi  Is  not  the  case  ber& 

It  Is  urged  that  section  12  is  nnconstitu- 
tlMial,  because  It  does  not  ^x»vide  for  due 
process  tor  tbe  fbrtieltnTe  and  sale  of  prt^ 
erty.  It  may  be  that,  notwithstanding  no 
spedaX  iwooeedlng  Is  provided,  a  dvil  actlm 
under  the  Code  to  determine  title  to  the  imp* 
erty  and  dedaze  It  forfdted  would  lie;  iMit 
It  Is  not  necessary  for  ns  to  determine  this 
question.  In  view  of  what  we  have  already 
said.  Neither  do  we  decide  wbethw  the  law- 
ful property  of  on  innocrat  parson  might  be 
forfeited  under  sections  11  and  12. 

What  we  do  bold  is  ttaat  sections  11  and  12 
do  not  ^wly  to  tbls  case,  that  there  Is  no 
forfeitnre  under  section  1^  and  that  section 
20  3oea  not  destn^  the  property  at  an  In- 
nocent owner  or  mortgagee  in  things  whtdi 
are  not  In  ttiemsdves  obnoxious  to  the  pur^' 
pose  of  die  statute; 

Judgment  should  be  reversed,  with  dlreo- 
tl<niB  to  dismiss  the  proceeding. 
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GLABK  et  aL  T.  O'DONNELL  st  aL 
(No.  9739.) 

(Supreme  Court  of  Colorado.    Feb.  2,  1020.) 

1.  AnOBNST  ASD  OUBNT  «S>162(8)  —  ATTOB- 
IIET  HAD  LIEU  OET  CXBTDICAISS  OT  OOBFO- 
BATS  STOCK  WHIOX  OAMK  IHTO  HZB  POBSIS- 
8Z0H. 

Where  an  attorney  wai  raoployed  to  recov- 
er shares  of  capital  stock  of  a  corporation  un- 
der a  contract  giving  the  client  an  option  to 
purchase,  and  there  was  a  decree  for  plaintiff, 
and  a  certificate  waa  issued  and  lodged  in  the 
registry  of  the  court,  and  stood  in  the  name 
of  the  eUent,  who  in  order  to  obtain  the  stock, 
entered  into  an  agreement  with  other  persons 
in  .order  to  raise  tiie  necessary  money,  the  <it- 
ent  and  the  other  persona  to  have  each  a  cer- 
tain interest  In  the  stod^  and  on  payment  of 
the  money  the  stock  was  turned  over  to  the  at- 
torney for  transmission  and  lodgment  with  a 
trust  company,  the  attorney  had  a  lien  on  his 
client's  Interest  in  the  certificate  while  in  his 
handa. 

2.  Attobrst  ahd  omRT  •s>182(8)  —  Atiob- 

irer  BNTTIUD  TO  UBH  ON  COBFOBATB  STOCK 
BECOVKBBD. 

An  attorney,  retained  to  enforce  a  contract 
to  sdl  corporate  stock,  was  enUtled  to  a  lien 
on  the  stock;  Judgment  belnf  rendered  In  fa- 
vor of  his  dient. 

8.  ATTOBNBT  and  OLItNT  ^»180— StATWOBT 
HOnCB  NOT  VBEBBQinSm  TO  TAXJDnT  OT 
ATTOBNBT'S  KXSN  ON  JUDOHBNT. 

The  principal  purpose  of  Rev.  St.  1908,  | 
242,  providing  that  an  attorney  may  file  a  no- 
tice of  his  lien  with  the  clerk  of  the  court 
where  a  judgment  is  rendered,  is  to  protect  in- 
nocent purchasers  of  the  fruits  of  a  Judgment, 
and  the  iien  of  an  attorney  is  good  as  against 
any  person  having  actual  notice  of  his  dairn 
of  lien;  the  statutory  notice  not  beiug  a  pre- 
requisite. 

4.  ATTOBNET  and  OUBNT  ^SslSft  —  AlTOBNET 
DID  HOT  WAITB  UBN  OH  COBFOBA1B  STOCK. 

Where  plaintiff  recovered  for  his  client  700r 
000  shares  of  stock,  which  was  represented  by 
a  certificate  idaced  In  the  registry  of  the  <»urt 
and  delivered  to  the  attorney,  on  payment  by 
his  client,  and  others  who  became  interested 
with  him  in  the  stock,  of  a  certain  sum  of 
money,  he  did  not  lose  his  lien  on  his  client's 
interest  in  the  certi^cate  of  stock  by  parting 
with  possesrion  thereof  and  sending  it  to  a 
trustee,  who  was  to  hold  it  for  the  benefit  of  Ms 
client  and  the  other  interested  persons,  where 
he  notified  such  trustee,  at  the  time  of  part- 
ing with  possession  of  the  certificate  of  stock, 
of  his  claim  of  lien  on  hia  client's  interest  for 
services  rendered  in  recovering  the  stock. 

5.  Attobukt  and  cuent  «=al80— No  fobmal 

NOTICE  TO  CUENT  NECESBABY  TO  ESTABLISH 
LIEN. 

As  between  attorney  and  client,  nothing 
need  be  done  by  the  attorney  prior  to  enforce- 
ment of  his  lien  against  fruits  of  a  judgment 
in  hla  client's  favor,  and  it  is  not  necessary  for 
the  attorney  to  file  any  formal  notice  with  the 


dark  <rf  tbe  court  where  ib»  actink  was  pendr 
inf. 

6.  Appbabakcb  «=>19(1)— Ansiwbb  bt  non- 
besidbnt    DDBNOANT   OITBS  JUUSDIcnON 

ovEB  raasoN. 
A  nonresident  dcfaadant,  by  an^earlng  and 
filing  an  answer  to  idaiotiirs  petition,  fivaa 
the  covrt  joriadictioB  over  hia  parsmi. 

7.  COUBTS  ^»lft— SiTTJB  or  COBFOBATE  STOCK 
IN  ST  ATI  WHEBB  OOBPOBATION  IS  CBEATBD; 
"FBBSONAL  TBOPBBTT." 

Shares  of  stock  In  a  corporation  are  per- 
aonai  propeOy,  vhoaa  location  la  fa  the  state 
iriwre  the  corporation  is  created,  and  the 
courts  of  such  state  have  jurisdiction  of  setiona 
inTolving  pr<9er^  to  or  liens  againat  the  smne, 
wherever  the  cwtlficates  representing  audi 
shares  may  happen  to  be. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Snies,  Person- 
al Property.] 

D^>artment  S. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Clarence  J.  Horley,  Judge. 

Action  by  T.  J.  O'Donodl  and  others 
against  N.  F.  Clark  and  otiiws,  Judgmont 
for  ptalnUfls  and  deCmdants  bring  enor. 
Affirmed. 

Halsted  L.  Rltter  and  Hamlet  J.  Barry, 
both  Df  Denver,  for  plaintiffs  In  error. 

Horace  N.  Hawkins  and'  George  W.  Musser, 
both  of  Denver,  for  defiendants  In  wror. 

ALUiN,  J.  The  d^Midants  In  error,  plain- 
tiffs bdow,  T.  J.  O'Donnell  and  othera,  are  a 
firm  of  attorneys  at  law,  and  Instituted  this 
acticHi  against  the  plaintiffs  in  error,  N.  F. 
Clark  and  others,  to  foreclose  an  attorney's 
lien  on  the  interest  of  Clark  In  700,000  shares 
of  the  capital  stodc  of  the  plaintiff  in  error 
the  Mexico-Wyoming  Petroleum  Comitany. 

Clark  waa  the  only  defendant  who  filed  an 
answer  in  the  court  below.  The  answer  ad- 
mits the  following  allegations  of  the  com- 
plaint, which  are  quoted  fw  the  purpose  of 
showing  some  of  the  facts  i'*«^?'»g  up  to  the 
institution  of  this  case: 

"(4)  That  on  or  about  the  24th  day  of  July, 
A.  D.  1915,  the  defendant  Clark  retained  and 
employed  the  plaintiffs  in  and  about  the  matter 
of  enforcing  a  certain  contract  before  that  time 
entered  into  by  him,  the  said  Clark,  with  the 
defendant  the  Mexico-Wyoming  Petroleum 
Company,  under  and  by  the  terms  of  which  he, 
the  said  Clark,  In  consideration  of,"  etc.,  "had 
acquired  the  right  and  option  to  purchase  sev- 
en hundred  thousand  (700,000)  shares  of  the 
capital  stock  of  the  said  company,  being  what 
is  commonly  called  treasury  stock  thereof,  at 
and  for  the  price  of  one  hundred  thousand  dol- 
lars ($100,000). 

"(5)  That  under  and  by  virtue  of  the  said 
retainer  and  employment  the  plaintiffs  there- 
after rendered  and  performed  for  the  defend- 
ant Clark  divers  services  as  attorneys  and 
counsdors  at  law  in  the  states  of  Colorado, 
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Wyomiog,  FeniiBylvania,  IQiitois,  New  York, 
Uassadiasettg,  and  Bfidtican,  which  serriecs 
fMjDtinned  from  the  date  of  the  mid  eaplojment 
until,  to  wit,  December  2,  1916,  and  resulted 
iu  the  enforcement  of  the  Mid  contract  through 
a  decree  and  final  judgment  duly  entered  prior 
to  the  date  last  aforesaid  in  the  diatrict  court 
of  the  state  of  Wyoming,  In  end  for  Hot 
Springs  county,  •  •  ♦  in  a  certain  cause  in 
which  the  said  N.  F.  Clark  was  plaintiff  and  the 
said  the  Mexico-Wyoming  Petroleum  Company 
and  others  were  defendants,  which  cause  was 
brongfat  and  prosecuted  to  final  judgment  by 
these  plaintiffs  as  attorneys  for  said  Clark,  un- 
der tbdr  said  employment  by  him,  and  nnder 
and  by  the  terns  of  which  said  decree  the  said 
defendant  tiie  Mexico-Wyoming  Petroleum 
Company  waa  required  to  issue  ioA  deposit  In 
the  registry  of  said  court  a  certificate  for  seven 
hundred  thousand  (700,00(9  ihares  of  the  capi- 
tal stock  of  said  last-named  company,  to  be  de- 
livered to  the  said  Clark  If  he  should  pay  into 
the  registry  of  said  court  the  snm  of  rdnety- 
two  tfaonSBnd  dollars  (^2,000),  which  was  the 
balance  of  the  sum  which  the  said  Clark  was 
required  under  the  terms  of  said  contract  to 
pay  to  the  defendant  the  Mexico- Wyoming  Pe- 
troleum Company  for  the  said  seven  hundred 
thousand  (700,00(9  shares  of  stock. 

"(6)  That  thereafter  the  defendant  the  Mex- 
ico-Wyoming Petroleum  Company  did,  In  com- 
pliance with  ^e  terms  of  said  final  decree,  is- 
sue a  certificate  for  seven  hundred  thousand 
(700,000)  shares  of  lU  capital  stock  in  the 
name  of  the  defendant  Clark,  and  did  depw^ 
the  same  in  the  registry  of  the  said  court  with- 
in the  time  fixed  by  the  said  decree  for  such 
deposit  to  be  made  by  it;  and  thereafter  the 
said  C\mA  did  pay  into  the  registry  of  the  said 
court  the  said  sum  of  ninety-two  thousand  dol- 
lars (!t02J00Oi,  and  such  payment  Into  such 
registry  was  made  within  the  time  fixed  by  the 
said  decree  for  the  making  of  the  same. 

"(7)  That  afterwards  these  plaintiffs,  as  the 
attorneys  of  the  said  Olark,  obtained,  on  be- 
half of  the  said  Clark,  leave  and  permission  of 
the  said  Hot  Springs  district  court  to  wltii- 
draw  the  said  certificate  from  the  registry  of 
said  eovrt;  and  the  said  certificate  came  into 
and  was  In  the  possession  of  these  plaintiffs,  as 
attorneys  for  the  said  Clark,  at  Denver,  Colo., 
on  the  date  next  Jiereinafter  mention^  (De- 
cember 2,  IWB).   •   •  • 

"(0)  That  the  defendant  Clerk  had,  before 
the  date  next  hereinafter  mentioned  (December 
2,  191(9,  interested  divers  other  persons  in  the 
purchase  of  the  said  seven  hundred  thousand 
(700,000)  shares  of  stock  under  tbe  said  con- 
tract, and  It  had  been  agreed  between  the  said 
Clark  and  the  said  divers  other  persons  and  the 
said  defendant  tiie  Union  l^st  Company  of 
Pittsburg  that  when  the  said  Clerk  became  en- 
tttled  to  have  the  said  certificate  representing 
said  seven  Hundred  thousand  (700,000)  shares 
delivered  to  him  by  these  plaintiffs  he  would 
authoiixe,  empower,  and  instruct  these  plain- 
tiffs to  deliver  the  same  to  the  Union  Trust 
Company  of.  Pittsburg,  so  that  the  said  the 
Union  Trust  Company  of  Pittsburg  might  be 
made  tiie  holder  of  the  said  seven  hundred 
thousand  (700,000)  sharea  for  the  use  and  ben- 
efit of  and  as  trustee  ftor  tbe  said  Clark,  and 
divers  other  persons,  In  the  proportions 
and  parts  wUeh  had  been  agreed  upon  betweoi 


the  said  GlaA  and  the  said  divers  other  pw- 
sons." 

The  attorney's  lien,  which  the  plaintiffs 
claim  and  seek  to  foreclose  in  this  action, 
is  not  one  upon  the  whcde  of  the  700,000 
shares  of  stock  awarded  to  the  defendant 
Clark  by  the  decree  of  the  district  court  of 
Wyoming,  but  only  upon  the  Interest  of  Clark 
In  such  shares  which  he  (Clark)  iiad  and  re- 
tained after  he  made  the  agreement  mention- 
ed in  paragrat^  9  of  the  complaint,  abo^e 
quoted. 

The  agreement  was  made  for  the  purpose 
of  securing  tbe  $92,000,  which  was  neces- 
sary to  be  paid  into  court  before  the  700,000 
shares  of  stock  could  be  recovered.  The  ne- 
cessity for  the  payment  of  the  $92,000  clearly 
appears  from  paragraidi  6  of  the  complaint, 
above  quoted,  and  admitted  In  the  answer. 
As  to  tbe  facts,  material  in  this  cmmection, 
Uie  plaintiffs  In  ernw.  In  theli  brief,  say : 

TThe  defendant  Clark,  not  having  himself 
personaUy  sufficient  money  to  pay  the  aforesaid 
amount,  enlisted  the  cooperation  of  a  number 
of  other  men  who  were  more  or  less  interested 
with  him  in  tbe  acquiring  of  said  shares  <tf 
stock,  and  among  them  the  said  sum  oi  money 
was  raised.  For  the  purpose  of  raising  this 
money,  these  men  met  in  ^ttsbarg,  Pennsylva- 
nia, «  •  «  and  discussed  ways  and  means 
for  providing  the  aforesaid  sum  to  obtain  the 
said  certificate  of  stock.  •  •  •  » 

l^ese  parties  entered  into  tbe  agreement 
above  mentlimed.  Tbe  result  of  the  agree- 
ment was  that  Olark  would  have  a  20  per 
cent.  Interest  In  the  wta^e  700,000  shares, 
free  and  dear  of  cost  or  expeaise,  other  than 
attorney's  fees.  This  fact  Is  not  controvert- 
ed. It  Is  only  this  Interest  of  Olark  that  Is 
sought  to  be  subjected  to  the  attorney's  lien. 

It  is  admitted  In  the  pleadings  that  op 
Deoember  2,  1910,  the  plalntUb  wer9~~ 

"in  possessloa,  for  snd  on  bebaU  of  defendant 
(Clark),  of  a  certificate  for  aeven  hundred  thou- 
sand (700,000)  shares  of  stock  in  the  Mexico- 
Wyoming  Petroleum  Company,  defendant,  and 
•  •  •  that  the  plaintiffs  did  transmit  said 
certificate  to  the  defendant  the  Union  Trust 
Company  of  Pittsburg." 

This  quotation  Is  taken  from  the  defendant 
Clark's  answer. 

The  first  cmitroverted  all^ationa  of  the 
complaint  are  those  wherein  tbe  plaintiffs  al- 
lege that  th^  bad  a  lien  upon  tbe  whole  of 
the  700,000  shares  of  stock  at  the  time  when 
they  took  tbe  certificate  therefor  Into  their 
poasesslon,  receiving  the  same  from  the  dis- 
trict court  of  Wyoming. 

Tbe  complaint  further  alleges  certain  facts 
tor  the  purpose  of  showing  that  the  plaintliTs 
rained  a  lien  upMi  the  interest  of  the  de- 
fendant Clark  In  the  700.000  shares  of  stock, 
at  and  after  the  time  that  tbe  certificate  was 
transmitted  by  them,  tbe  plaintiffs,  to  the  de- 
fendant the  Union  Trust  Company.  These 
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aUegatltms  am  denied  generally.  Oth^  mat- 
tein  in  tbe  pleadings  are  concerned  witb  tbe 
amount  of  otnnpensatloii  whldi  la  due  pUln* 

tittB. 

The  trial  court  founcl  all  t3ie  lasnes  in 
tavoT  of  the  ptaintlCTs,  "and  tbat  tbe  equities 
of  this  cause  are  with  the  plaintiffs,  and  not 
with  ibe  def^dants,  or  any  of  them."  The 
court  decreed: 

"That  th«  plaintiffs  do  have  and  recover  of 
and  from  the  defendant  N.  F.  Clark  the  sum 
of  $14,944.59,  *  *  •  and  that  the  plaintiffs 
have  and  are  entitled  to  a  lien  upon  all  and 
every  right,  title,  and  interest  In  part  and  por- 
tion of  the  defendant  Clark  in  700,000  shares 
of  the  capital  stock  of  tlie  defendant  tbe  Mexi- 
co-Wyominff  Petndeum  Company.** 

It  was  forttaa*  ordered  Out,  In  default  oC 
tbe  payment  by  Clark  of  tbe  mm  of  $14,044.- 
00,  hiB  r!|^ti  and  IntoreetB  In  fbo  stock  In 
question  be  stfld.  Ttu  dafendants  bave  sned 
oat  a  writ  of  error,  and  the  cause  Is  beftwe 
ns  upon  t^eir  applkaUon  for  a  supersedeas. 

[1]  a%e  first  emitoiUoa  of  die  plaintiffs  In 
error,  defmdants  bdow,  la  tibat  tbe  ^intUb 
bad  no  Vesa  rspaa  the  700.000  shares  at  stodc 
when  tbe  certificate  for  the  same  was  first 
taken  into  tiielr  posses^n,  or  at  any  time. 
In  Qds  connectlMi  tb^  say: 

'Tlafntiff  T.  J.  ODonnell  received  said  stock 
clothed  with  an  express  trust,  and  he  was  act- 
in;  for  the  Union  Trust  Company,  tmate^ 
when  he  got  it" 

The  ^aintiffs  in  error  oideavor  to  show 
that  this  case  falls  within  the  rule,  menticmed 
In  some  authoritieB  cited  by  than,  which  is 
stated  in  6  C.  J.  786,  as  follows: 

"An  attorney  has  no  lien  on  property  placed 
in  his  hands  for  a  special  pairpose  under  such 
d^rcomstances  that  a  trust  arises  which  is  In- 
consistent with,  or  adverae  to,  the  daim  of  a 
Uen." 

Under  the  facts  disclosed  by  the  record, 
tbere  is  no  room  for  the  application  of  the 
foregoing  mle.  The  only  answer  that  was 
filed  in  the  case  admits,  specifically,  that  the 
plaintiffs  came  into  possession  of  the  stock 
"for  and  on  behalf  of  the  defendant  Clark," 
and  admits  those  allegations  of  the  complaint 
to  the  effect  that  tbe  certificate  for  such 
stodc  was  in  tbe  possessimi  of  the  plaintiffs 
"as  attorneys  for  the  said  Clark."  The  erlv 
dence  shows  that  tbe  plaintiffs  were  acting 
aa  the  attorneys  for  Clark  when  reerfvlng  the 
certificate  from  the  registry  of  the  district 
court  of  Wyoming,  and  not  as  messengers  or 
agents  of  the  Union  Tmet  Company,  or  any 
persOTi  other  than  C^ark.  The  plaintiffs  in 
error  claim  that  the  plaintiff  O'Donndl  re> 
ceived  the  certificate  "solely  under  the  terms" 
of  tbe  agreement  between  Clark  and  oth^s, 
hereinbefore  mentioned,  and  received  it  "for 
transmissi^m  and  lodgment  with  said  Trust 
Omnpany.** 


Assuming,  wiChont  conceding,  tbat  tbe 
certificate  was  thus  received  by  tbe  plaintiffs, 
nothing  was  ever  done  or  daimed  by  than 
wbidi  is  InconsiBtCTt  with  what  the  defend- 
ants say  was  the  "express  trust"  wltb  which 
the  plaintiffs  received  the  certificate.  Tbe 
certiflcate  that  was  Issued  and  lodged  In  the 
registry  of  the  district  court  of  Wyoming  was 
issued  and  stood  In  tbe  name  of  N.  F.  Clark. 
Tbe  agreement  wbldi  Clark  thereafter  made 
with  tbe  persons  who  raised  tbe  necessary 
money  wltii  wblcb  to  obtain  tbe  certiflcate 
IWovlded  that  tbe  stock  should  "be  transfer- 
red and  assigned  to  and  beld  in  tbe  name  of" 
the  Union  Trust  Company  "as  trustee  for 
the  benefit  of  tiie  party  of  tlie  first  part 
[ClarKl"  and  the  parties  who  furnished  tbe 
money,  referred  to  In  the  agreement  as  "tbe 
parties  of  the  second  part"  ^e  plaintiffs 
never  attempted,  and  do  not  now  attraipt,  to 
assert  any  lien  on  the  700,000  shares  of  stock 
as  a  vriiole,  or  \xpoa  the  Intweet  of  any  of  the 
perdes  to  Qie  abore-nentioned  agreesnent 
other  Uian  tbe  deCendant  Clark.  Mt^bing 
was  erer  d<ne  by  tb«  idalntiffiB  to  Interfile 
wltb  Clark's  contract  with  bis  associates.  On 
the  other  hand,  the  plaintiffs  pPomsiQy  for- 
warded tbe  oertlficato  to  tbe  TTnton  Trust 
Company,  so  fbat  st^  mii^t  be  taken 
whereby  tbe  sbarea  mmld  be  idaced  In  the 
name  of  tbe  Union  Trost  Cnnpany  of  Pitts- 
burg^ to  be  beld  by  it  as  trustee  for  Clark 
and  oChflMt  as  provided  in  tbe  agreemoit 
a%e  fhlr  deaUng  of  tbe  plaintlfb,  Clark's 
attorneys,  In  this  respect,  appears  to  have 
paved  tbe  way  for  a  furt^ber  contentltm,  made 
in  an  dfort  to  defeat  tbe  lien. 

[2, 1]  The  further  contention  of  tbe  plain- 
tiffs in  error  Is  that  the  "plaintifb  waived 
the  lien,"  and  tbe  prlndpal  taxt  relied  npon 
to  support  Budi  a  condusion  is  stated  in  tbe 
brief  of  the  plalntifls  in  error  as  follows: 

"Mr.  O'Donnell  sent  the  700,000  shares  of 
stock  to  the  Union  Trust  Company,  permitted 
the  stock  to  go  ont  of  his  hands,  both  by  tbe 
settlement  in  the  trust  agreement  and  the  sur- 
rendering of  the  same  [the  certificate  of  stock] 
to  the  Union  Tmst  Company." 

It  caimot  be  disputed  that  tbe  700,000 
shares  of  stocfc  In  question  were  the  fruits 
of  the  Judgment  which  had  heen  obtained 
through  the  services  of  the  plaintiffs,  and 
could  be  made  subject  to  an  attorney's  llau 
Fillmore  v.  Wells,  10  Colo.  228,  15  Paa  343, 
8  Am.  St  Rep.  667.  It  is  assumed  In  the 
briefs,  and  we  will  assume  likewise,  that  the 
attorney's  Um  statute  is  the  same  in  Wyo- 
ming as  in  Colorado.  Under  that  statute  an 
attorney  may  file  a  notice  of  his  daim  with 
the  derk  of  the  court  where  the  judgment  Is 
recovered,  and  sudi  notice  "shall  be  notice 
to  all  persons  •  •  •  daimlng  by,  through 
or  under  any  pereon  having  •  *  •  ob- 
tained a  judgment"  Section  242,  B,  S.  1908. 
Sudi  a  statutory  notice  is  not  made  a  pre- 
requisite to  tbe  validity  of  the  11^  bat  mere- 
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ly  proftdM  a  way  In  whlA  notloe  may  be 
gtven,  so  tbat  the  lien  may  be  preserved  In 
the  case,  among  othenir  that  the  fruits  of  the 
Judgment  come  Into  the  hands  ot  some  third 
party;  but.  If  snch  third  party  has  actual 
notice,  the  statutory  notice,  as  to  such  third 
party,  is  not  necessary.  A  person  haring 
actual  notice  is  in  a  better  position  to  protect 
himself  than  if  he  mer^y  had  the  construc- 
tive notice  resulting  fr<xn  the  filing  of  the 
statutory  notice.  The  principal  purpose  of 
the  statute^  aa'  to  Dotloe^  is  to  protect  Inno- 
cent  pardmsers  ot  tbe  frulta  of  the  judg* 
ment. 

In  the  Instant  case  the  Union  Trust  Com- 
pany bad  full  and  actual  notice  of  the  plain- 
tlDfe*  attorney's  lien  at  the  time  it  received 
the  certificate  of  stock  for  tbe  700.000  shares, 
rnie  plaintiffs'  letter  to  the  Trust  Ccunpany, 
which  letter  accompanied  the  certificate,  re- 
cited the  services  which  had  been  performed 
by  the  plaintUte  for  C^aik  in  procuring  the 
shares,  and  coatlnuea: 

**For  said  serdces  I  and  the  said  firm  ac- 
qnired  a  lien  upon  the  fmlts  of  the  said  judg- 
ment, and  I  dedre  to  retain,  hold,  and  keep  the 
said  lien,  so  far  as  tbe  interests  retained  by  the 
said  Clark  In  the  frnits  of  the  said  judgment 
Is  concerned,  and  against  the  same.  •  *  * 

"You  are  therefore  hereby  notified  that,  In 
relinquishing  possession  of  tbe  said  certificate 
for  700,000  shares,  I  do  so  upon  the  express 
onderstanding  that  you  will  take  not^  of  the 
daim  of  Hen  for  legal  serricM  above  herein 
referred  to,  and  so  far  as  the  interests  and 
rights  of  the  said  Clark  nnder  the  said  agree- 
ment of  October  31,  1916,  are  concerned,  will 
not  permit  tbe  same,  or  any  part  thereof,  or 
any  dividends  or  interests  in  moneys  arising 
therefrom,  to  be  dealt  with  or  pass  from  your 
bands,  until  the  said  lien  and  claim  shall  be 
dischariedt  and  you  notified  thereof  accord- 
ingly." 

The  evidence  diows.  not  only  a  notice  to 
the  Trust  Con^any,  as  above  shown,  but  also 
a  notice  to  Clark  and  bis  associates  that  the 
plalntlfFs  daim  their  lien. 

[4]  As  before  stated,  the  plaintiffs  do  not 
now  assert  a  Ilea  against  the  entire  700,000 
shares  of  stock,  but  only  against  the  defend- 
ant Clark's  interest  therein.  In  view  of  the 
facts  berolnbefore  stated,  and  particularly 
since  Uie  Trust  Oonqnny  received  the  shares. 
Including  Clark's  lnt«^  therein,  with  no- 
tice of  the  plaintifls'  lien  upcm  Claim's  In- 
terest, there  Is  no  reason  why  the  li^  upon 
such  intecest  cannot  be  mforced  in  this  ac- 
tion, even  though  sudi  Interest  Is  being  held 
l>7  the  Trust  Company,  as  trustee  for  C9ark. 

[I]  The  Vaixm  Tmst  Company  was  one  of 
tiw  deCndants  b^ow,  aivearing  and  filing  a 


drannrrer,  which  was  overruled.  It  filed  no 
answer.  It  is  named  as  one  of  the  idalntUfs 
in  error  here,  but  does  not  appear  to  have 
any  cause  for  complaint  against  the  decree 
below.  Clark  Is  the  only  real  party  in  in- 
terest, am<ng  the  plalntlfFs  in  error.  The 
decree  does  not,  and  cannot.  Injuriously  affect 
any  party  other  than  Clark,  since  It  is  only 
the  interest  of  Clark  that  la  sought  to  be 
subjected  to  the  lien.  Clark  is  not  in  a  posi- 
tion to  complain  that  the  plaintiffs  did  not 
estaUish  their  lien  by  the  filing  of  some  for- 
mal notice  with  the  derk  of  the  court  where 
tbe  original  action  was  pending,  since,  "as 
between  attorney  and  client,  nothing  need  be 
done  prior  to  its  enforcement"  Fillmore  v. 
Wells,  supra. 

The  trial  court  committed  no  error  in  hold- 
ing and  decreeing  that  i^alntlffs  had  an  at- 
torney's lien  up<m  Clark's  interest  in  the 
atodk.  In  Questlw. 

A  large  part  of  the  brleft  filed  on  either 
side  la  devoted  to  a  discussion  of  the  evi- 
dence as  to  whether  or  not,  as  allied  in  the 
answeir,  it  had  been  agreed  between  the  de- 
fendant Clark  and  the  plaintiffs  that  the 
latter  "should  receive  the  sum  of  $10,000  in 
full  payment  and.  satisfaction"  for  the  serv- 
ices rendered.  In  the  matter  of  the  amount 
of  compensation,  the  action  is  brought  upon 
a  Quantum  meruit;  tbe  complaint  alleging 
that  the  reasonable  value  of  the  services  was 
925,000.  There  Is  no  diq»ute  as  to  sach  value, 
and  It  ai^)ear8  to  be  conceded  that  the  serv- 
ices were  worth  tliat  amount  The  contro- 
versy relates  to  the  alleged  agreement  The 
issue  was  found  tor  the  plaintiffs.  There  la 
sufficient  evidence  to  support  the  finding. 

[t,  7]  Tbe  j^laintiffs  in  error  further  con- 
tend, without  the  citati(Hi  of  any  authority, 
that  there  was  no  res  within  the  state  of 
Colcfrado,  and  that  therefore  the  defendant 
Clark,  who  is  a  nonresident,  could  not  be 
served  with  summons  by  publication.  Aside 
from  the  fact  that  Clark  appeared  and  filed 
an  answer,  which  gave  the  court  Jurisdiction 
over,  his  person,  the  subject-matter  of  tbe 
siUt  was  within  Oie  state.  The  shares  of 
stodE  involved  in  this  action  are  shares  in  a 
corporation  created  In  this  stata  This  is  ad- 
mitted In  the  pleadlnga  Shares  of  stock  In 
a  COTporatlon  are  personal  property,  whose 
locatiw  is  in  the  state  where  the  corporation 
is  created.  2  Cook  on  Corporations  (6th  Ed.) 
S  486. 

^e  application  for  a  supersedeas  is  de- 
nied, and  the  Jndpnent  Is  affirmed. 

Aiflrraed. 


GABIELIGUKS, 
concur. 


C.   J.,  and  BAILEY,  J., 
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BABTHOLOMBW   V.  EBfBBSON-BBAKT- 
INOHAM  DCPIiEaCBINT  00. 
(So,  8668.) 

(Sapreme  Coort  of  Colorado.    IVb.  2,  1920.) 

1.  Bills  and  hote6  «=:»484.  489(5)— Patkent 
or  n07vb,  thouoh  nxoatited  its  cou- 
pi^nt,  while  answeb  containa  general 
denial,  an  affibmative  defense. 

Payment  of  promissory  notes  is  an  affirma- 
tive defense,  evm  when  negatlred  in  the  com- 
plaint, and  the  answer  contains  a  general  de- 
nial. 

2.  Payment  ®=3l(l)— Must  be  intended  to 

DISCHABGE  DEBT. 

"Paymeat"  ia  defloable  as  the  discharge  of 
indebtedness  by  the  deliTery  of  mone^  or  its 
eqnlTBlent  to  the  creditor,  and  most  be  intoided 

a  vhole  or  partial  disdiarge  by  bodi  par- 
tiea. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fhraaea,  First  and  Benmd  Series,  Payment.] 

8.  Payment  ^9— Need  not  be  in  monet. 

Paymoit  need  not  be  in  money,  if  the  par- 
tlea  asree  tm  givins  and  acceptinx  sometUng 
ebe  a*  pigment 

4.  Patioent  ^73(1)— Agbeeicent  to  treat 

THIRD  person's  NOTES  AS  PATHENT  NOT  EX- 
CLUDED AS  DEPENBE  BKCAUSB  HADX  AT  TIMX 
OP  lUKXHS  ROTI8  FAID. 

The  fact  tiiat  a  seller's  agreement  to  ap- 
ply notes  of  a  third  person  as  payment  by  the 
bi^er  was  made  at  the  time  of  making  by  the 
In^w  of  the  notes  in  eoit  to  the  seller  is  not 
enoui^  to  ezdnde  aodi  paymwt  as  a  defense. 

6.  PsnrOXPAL  AUD  ASnVT  «a»106^— AUTBOB- 

itt  op  BBtxn'a  agent  to  aoobft  msD 

person's  NOm  XH  FART  FATiaHT  Or  BUT- 

br's. 

Where  the  agent  of  a  seller  was  such  for 
the  purpose  of  settling  or  compromislDg  with 
the  buyer  by  his  acceptance  of  certain  -notes 
whidi  he  procured  from  the  buyer  for  the  sell- 
er, and  his  authority  was  nnlimitsd,  a  con- 
tract which  he  made  on  behalf  of  the  seller  with 
the  buyer  for  the  application  on  the  notes  as 
payment  of  certain  other  notes  of  r  tiiird  per- 
son was  authorized. 

6.  Evidence  «s>469  —  PAniXNT  •svSl-- Pa- 
rol acceptance  op  tried  fbbsoit'b  notes 
IN  past  patieent  op  bUtrr's  notes  not 
fwectjonablb  as  vartino  wbittrn  in- 
btbuhent. 

Where  the  sdler  of  goods  throagh  its  sell- 
ing agent  accepted  from  the  buyer  notes  of  a 
third  person  as  part  payment  of  the  buyer's 
notes,  and  retidncd  the  third  person's  notes 
after  it  had  contracted  they  should  constitute 
payment,  there  was  an  acceptance  of  such  notes, 
and  the  parol  modification  of  the  buyer's  notes 
was  executed,  and  not  open  to  the  objection 
tiiat  it  varied  a  written  instrnmeni 

Department  2. 

Error  to  District  Court,  City  and  Coniity 
of  Dairer;  Clarence  J.  Morley,  Judge. 

Suit  by  the  Emersm-Brantinghani  Imple- 
ment Ocmpany  against  A.  L.  Bartliolomew. 


To  review  Jndsmeot  tat  pUintitf,  OatmOaat 
brings  emv.  Judgment  reroaed  and  a  new 
trial  granted,  with  leave  to  both  parties  to 
ammd. 

George  F.  Dunklee  and  Edward  Y.  Dunklee, 
both  of  Denver,  (or  plaintiff  In  error. 

Frank  U  Grant,  ct  Deavet,  for  defendant 
in  ernv. 

DBNI80N,  J.  Tta  suit  was  1^  detendant 
in  error,  [Oalntlff  bdow,  on  promissory 
notes.  TbB  answer  deoled  nonpayiDent, 
averred  payment,  and  denied  all  all^tlMU 
not  admitted.  Diere  was  no  rojdicatlon; 
coDBeqnently  the  plea  ot  payment  rtands  ad- 
mitted In  the  {headings: 

[1]  Tills  coart  has  wavered  aa  the  ques- 
tion, but  has  finally  determined  that  payment 
Is  an  afiirmatlve  defense,  even  when  it  Is 
negatived  in  the  complaint,  and  the  answer 
contains  a  general  denial.  Nltro  Co.  v. 
Keams,  SO  Colo.  1,  9,  114  Pac.  396;  Harvey 
V.  D.  ft  R.  G.  B.  Co.,  44  Colo.  2S8,  202,  99 
Pa&  SI,  130  Am.  St.  Bcp.  120;  Florence  O. 
ft  R.  Co.  V.  Banlt,  38  Colo.  120, 122,  88  Pac. 
182;  Thomas  v.  Carey,  28  Oolo.  485,  485,  08 
Pac.  1093. 

Since,  however,  payment  was  treated  by 
both  parties  and  the  court  as  an  Issue,  and 
the  question  Is  not  raised  here,  we  shall  not 
reverse  the  case  on  that  point,  but  shall  con- 
sider Qie  case  as  if  the  plea  of  payment  had 
been  traversed. 

The  district  court  directed  a  verdict  for 
the  plaintiff  for  the  full  amount  of  his  claim. 

1.  The  plaintiff  company  claims  that  the 
facts  shown  by  the  evidence  do  not  consti- 
tute payment,  and  so,  since  payment  is  the 
only  issue,  are  Irr^evaut 

The  evidence  was  that  in  1900  defendant 
wrote  to  Reeves  ft  Co.,  saying  he  would  buy 
a  new  20  horse  power  oiglne  if  tiiey  would 
s^d  a  man  along  to  fix  up  the  deal  on  the 
old  engine  and  help  make  a  partnership  s^- 
tlement  with  defaidants  partner,  Ong.  They 
sent  one  Sploer.  Upon  the  settlement  Ong 
owed  defendant  |dOO,  and  d^mdant  ar- 
ranged with  Splcer  to  buy  a  new  engine,  giv- 
ing notes  for  the  price,  and  Indorsing  the  two 
(300  notes  giv^  by  Ong  in  settlement  of  the 
partnership  matters  as  partial  payment  of 
the  notes  so  giv«i.  ORUs  was  done,  and  Spl- 
oer took  all  the  notes,  and  the  Ong  notes  were 
accepted  and  retained  by  Reeves  ft  Co.  Later 
the  notes  were  held  by  plaintiff,  and  one 
Bryson  appeared,  claiming  to  be  the  agent 
of  plaintiff  and  threatened  proceedings  un- 
less new  notes  were  glv&s.  Defendant  claim- 
ed that  the  Ong  notes  sbonld  be  credited  and 
Bryson  agreed  that  they  "should  be  a  pay- 
ment oa  the  new  notes."  Thereupw  new 
notes — ^that  is,  the  notes  now  in  suit— were 
given. 

[1]  "Payment"  has  been  defined  varloaSly. 
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30  Ore:  1180.  It  may  be  Oeflned  as  the  dls- 
cbarge  of  ladcfbtednen  AeRray  <ti  numey 
or  ttB  eqBi>«lBiii  to  tbe  eredltor.  It  nrast  be 
Intended  as  whole  or  partial  discharge  by 
both  parties.  If  defendantfs  testimony  was 
trae,  flie  Qng  notes  'were  to  be  appUed  as  a 
partial  discharge  of  the  notes  In  salt 

[1]  Payment  need  not  be  In  mmey;  that 
is  payment  which  the  parties  agree  is  given 
and  aoc^ted  as  payment  80  Cjc  1181,  note 
«;  Rlcbards  t.  Stewart,  63  Cola  205,  124 
Pac.  740. 

[4]  ^e  fact  ttiat  the  agreement  to  apply 
the  Onff  notes  as  payment  was  made  at  the 
time  of  making  the  notes  In  suit  la  not 
enong^i  to  exdude  it  as  a  detensfc  Blchaids 
T.  Stewart  SS  Colow  205,  124  Pac.  740.  The 
agreement  shown  by  defendant's  testimony 
Is  snffident,  then,  to  constitute  payment. 
,  [I]  2.  But  defendant  In  error  sftys  Bryson's 
authority  Is  not  shown.  He  la  shown  to  be 
the  agenr  of  defendant  In  error  to  settle  or 
compromise  with  Bartbol<miew  by  the  accept- 
ance of  the  notes  In  suit  whldi  he  procured 
for  the  plaintiff  ctmipany.  Being,  then,  agent 
for  that  purpose,  and  no  Ilmltatlcm  of  bis 
authority  wlthlQ  that  scope  being  shown  In 
the  record,  we  are  compelled  to  assume  that 
the  contract  which  he  made  with  Bartholo- 
mew was  authorized. 

[S]  3.  It  follows  from  what  has  been  said 
that  the  plaintiff  annpany,  upon  the  record 
before  us,  is  shown  to  have  acc^ted  the  Ong 
notes  as  part  payment  It  retained  them 
after  it  had  contracted  that  they  should  con- 
stitute payment  This,  unexplained,  amoants 
to  acc^tance,  and  tlie  parol  modification  of 
the  notes,  if  it  be  a  modification,  Is  there- 
fore, on  the  face  of  this  record,  an  executed 
one,  and  not  open  to  the  objection  that  It 
varies  a  written  instrumoit.  Rldbards  t. 
Stewart  63  Colo.  205,  124  Pac.  740. 

It  Is  Impossible  to  say  what  will  be  shown 
upon  a  new  trial,  but  up(m  the  evidence  be- 
fore us,  the  defendant,  If  he  was  not  entitled 
to  a  directed  verdict,  had  at  least  a  rl^t  to 
have  the  question  of  the  truth  of  bis  testi- 
money  passed  on  by  the  Jury. 

The  judgment  should  be  revwsed,  and  a 
new  trial  granted,  with  leave  to  both  parties 
to  amend. 


SMITH  et  aL  v.  OREGON  SHORT  UNB 
R.  CO. 

(Supreme  Court  of  Idaho.    Feb.  4,  1920.) 

1.  BAJLBOADS  ^»31&— VIOLATIOH  OV  STATOTB 
KKQUIBtRa  BXZJ.  TO  BX  KOttQ  AT  CBOBSINO 
HKOUOBNOX  PXB  SB. 

The  failure  of  a  railroad  company  to  ana- 
ply  with  Oconp.  St  I  4S20.  requiring  that  a 
bell  be  rung  when  one  of  its  locomotives  is 
approaching  a  place  where  the  railroad  crosses 
a  dty  street,  is  neKllgence  per  se. 


2.  NSOLIGSNCI    «=ol86(28)  —  OOIfTBIBUTOST 
KW3UCTK0B  OniTBBAXX.T  QUSSTIOH  FOB  JUST. 

Contributory  ne^igenee  is  generally  a  qncs* 
tion  of  fact  for  the  Jury,  and  only  bscomea  one 
of  lav  when  the  evidence  is  reasonably  sus:- 
ceptible  of  no  other  interpretation  than  that  the 
conduct  of  the  injured  party  contributed  to  his 
injury,  and  that  because  of  his  negligence  and 
carelessness  be  did  not  act  as  a  reasonably  pru- 
doit  person  would  have  acted  under  the  cir- 
cumstances. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed  h.  Bryan,  Judge. 

An  action  for  damages  by  a  married  wo* 
man  and  her  bwtend  for  p^ttonal  injnries  to 
the  former ;  also  an  action  for  damages  by 
the  husband  for  inJnrlM  to  his  wife,  and  for 
destnictlon  of  personal  property.  Ttw  cases 
were  consolidated,  Judgments  were  for  plain* 
HBa,  and  a  new  trial  was  denied.  AfBrmed. 

Geo.  H.  Smith,  of  Salt  Lake  City,  Utah, 
and  H.  B.  ThomEoon,  of  Pocatello,  for  appel- 
lant. 

Eustace  &  Oroome,  of  Caldwell,*  for  re- 
spondents. 

MORGAN,  a  J.  At  about  half  past  6 
o'clock  on  the  evening  of  December  16, 1014, 
as  respondent,  Emer  W.  Smith,  was  attempt- 
ing to  cross  appellant's  railroad  track  at  a 
point  where  it  intersects  Ninth  avoiue  In  tbe 
city  of  Caldwell,  the  horse  she  was  driving 
and  the  buggy  In  which  she  was  riding  were 
struck  by  one  of  Its  locomotives.  As  a  result 
at  the  collialoa  she  was  seriously  injured  and 
the  horse,  buggy,  and  harness  were  destroy- 
ed. An  action  was  conm:iaiced  against  ap- 
pelant by  Mrs.  Smith  snd  her  husband  to  re- 
cord damages  ft>r  her  injuries,  and  a  sepa- 
rate action  was  commenced  by  the  husband  to 
recover  damages  sustained  by  him  because  of 
injuries  to  his  wife  and  on  account  of  the  de* 
structlon  of  the  above-mentioned  personal 
property.  Ttu  cases  were  consolidated  and 
tried  together  in  tbe  district  court  and  will 
be  disposed  of  here  in  one  cqrinion. 

App^ant  contends  that  tbe  evidence  is  in- 
saffldent  to  Justify  tbe  verdicts  and  Insists 
that  its  negligence  was  not  the  proximate 
canse  of  the  collision,  but  that  it  was  proxi- 
mately caused  and  directly  contributed  to  by 
the  n^llgmce  of  Mrs.  Smith  In  going  upoa 
tbe  track  in  ^nt  of  the  train  without  stop- 
ping, lo<Ainft  or  listening, 

[1]  The  locomotive  whldi  struck  the  horse 
and  bucasy  was  attached  to  a  train  referred 
to  in  the  record  as  "the  fast  mall,"  and  the 
evldsice  tends  to  show  that  at  the  time  of 
and  Immediately  prior  to  the  collision  C.  S.  | 
4820,  was  not  complied  with.   It  provides: 

"A  bell  of  at  least  20  pounds  weight  must  be 
placed  on  each  locomotive  engine,  and  be  rung 
at  a  distance  of  at  least  80  rods  from  the  place 
where  tbe  railroad  crosses  any  street  road  or 
highway,  and  be  kept  ringing  until  it  has  cross- 
ed Biidi  street,  road  or  highway.   •  •   • " 
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Tbe  fiUlnre  to  conform  to  that  statute  has 
been  held  repeatedly  to  be  negligence  per  se. 
Wheeler  t.  Oregon  E.  E..  etc^  Co.,  16  Idaho, 
376,  102  Pac.  347;  Fleenor  v.  Oresoa  Short 
Line  B.  B.  Co.,  16  Idaho,  781,  102  Paa  897 ; 
GrareB  v.  Northern  Padflc  Ry.  Oo.,  30  I&aho, 
542,  166  Pac.  571.  - 

There  Is  evidence  sufficient  to  establish 
that  just  prior  to  the  accident  Mrs.  Smith 
was  driving  rapidly  toward  the  crossing; 
that  from  the  time  she  came  within  76  feet  of 
the  railroad  track  until  she  reached  it  there 
was  no  obstacle  to  prevent  her  seeing  the  ap- 
proaching train ;  that  it  was  a  damp,  fo^y 
evening  and  that  the  beadll^t  on  the  locomo- 
tive was  not  lighted;  that  no  warning  ct  the 
approach  of  the  train  was  given  after  she 
came  within  hearing  distance  of  it,  d.ther 
by  blowing  a  whistle,  ringing  a  bell,  sound- 
ing a  crossing  gong,  which  was  located  at 
that  point,  or  by  any  other  means.  Mrs. 
Bmlth  testified  that  as  she  approached  she 
looked  up  and  down  tbe  track  and  listened, 
but  neither  saw  nor  heard  the  train  until  it 
was  almost  upon  her. 

In  Fleenor  v.  Oregon  Short  line  B.  B.  Oo., 
supra,  the  court  said:  * 

"^e  railioad  company  has  a  right  to  assume 
that  the  traTeling  public  will  lock  ani]  listen  for 
passing  trains,  and  that,  having  looked  and  lis- 
tened, they  will  discover  the  oncoming  train  and 
clear  the  tra<A.  The  traveler  has  an  equal  and 
like  right  to  assume  tliat  the  railroad  c<»npany 
win  give  the  required  signals  of  tbe  train's  ap- 
ptoadL  *  *  *  He  has  a  riidit  to  assiune  diat 
the  train  will  obaerre  the  usual  regulatioas  and 
precautions  at  street  crosidngs.  If  Uie  opet^ 
ativea  fail  to  give  or  display  those  signals  by 
which  the  traveling  public  are  able  to  see  and 
bear  approaching  trains,  the  exercise  of  the 
usual  precautions  of  looking  and  listening  are 
not  likely  to  serve  tbe  protective  and  preventive 
ends  for  which  tb^  are  Intended.  The  com- 
pany must  make  the  approach  of  Its  trains  at 
Budi  i^aces  known  by  appropriate  means,  so 
lliat  1^  lo<Aliig  and  listening  tiie  traveler  cross* 
lug  Its  track  may  be  able  to  discover  its  ap- 
proach." ' 

It  was  not  only  Mrs.  Smith's  duty  as  she 
approached  the  crossing  to  look  for  a  train, 
but  to  listen  for  the  warning  signals  of  Its 
approach  which  it  was  appellant's  doty  to 
give.  The  evidence  shows  she  did  both.  It 
Is  probable  that,  not  hearing  a  whistle,  bell, 
or  gong,  and  being  lulled  into  a  sense  of  se- 
curity by  appellant's  failure  to  do  its  duty 
in  that  b^ialf,  she  did  not  look  as  carefully 
as  a  prudent  person  would  have  done  who 
had  no  sense  of  hearing,  or  whose  duty  it 
was  to  depend  upon  the  sense  of  sight  alone. 
The  law  which  required  her  to  listen  will  pro- 
tect her  in  acting,  In  part  at  leas^  upon  the 
information  thus  obtained. 

[I]  Contributory  negligence  is  generally  a 
question  of  fact  for  the  jury,  and  only  be- 
comes one  of  law  when  the  evidence  Is  rea- 
sonably susc^tlbie  of  no  other  interpretation 


than  ttiat  the  conduct  of  tiie  Injured  party 
cotttrtbnted  to  his  injury,  and  that  because  of 
his  negligence  and  carelesaMH»-te  did  not  act 
as  a  reasonably  prudoit  person  would  bave 
acted  under  the  circumstances.  Donovan  t. 
Boise  City,  Si  Idaho,  824, 171  Pac  670. 

We  cannot  say,  as  a  matter  of  law,  thac  the 
evidence  establishes  contributory  negligence. 
The  Judgments  and  order  denying  a  new  trial 
are  affirmed.  Oosts  are  awarded  to  rettpond- 
ents. 

BICB  and  BUDGB,  3J^  ooocur. 


OBAY  at  aL      OBBOON  SHOBT  UNS)  B. 
GO. 

(Supreme  Oomt  of  Idaho.   Fftbw  T,  1020.) 

1.  OABBms  «s»218— CtamcKAL  oort  ov  ou- 
bub  or  LIVE  biook. 

Tbt  general  duty  resting  upon  the  carrier 
of  lire  stock,  when  recdved  and  loaded  accord- 
ing to  agreement.  Is  to  transport  the  shipment 
with  all  convenient  diapatdi,  and  with  such 
suitable  and  sufficieot  means  as  it  is  required  to 
provide  in  its  business;  that  Is  to  say,  within 
a  reasonable  time.  • 

2.  OaXSUBS  4s3290(^— B£ABOirABIJ:NEBB  OF 
•ma  FOB  TBAnSPOBTZITa  BHIFUEHT  IS  A 
QUISTIOII   or  FACT. 

What  is  reasonaUe  time  within  whicb  a 
shipment  of  Uve  stock  must  be  transported  by 
a  carrier  to  Its  destination  is  a  question  of  fact 
in  aadi  case,  the  determinatim  of  wfaidi  may 
be  affected  by  the  regular  train  schedoles  es- 
tabliAed  by  the  carrying  railroad. 

3.  Oabbiebs  «s3228a)  —  Shifpsb  or  uvk 
STOCK  ci^Aoana  imsb  in  weight  fbou  dk- 

U.T  IN  8TABTINO  BHZPIOITT  HAS  BUBDBN 
OF  FBOVINQ  BAMK. 

Where  loss  in  weight  of  live  stock  is  claim- 
ed as  a  result  of  delay  fn  startiDg  a  shipment 
which  arrived  at  its  destination  within  a  rea- 
sonable time  after  loading,  the  burden  is  upon 
the  shipper  to  show  that  upon  its  arrival  at 
the  point  of  destinatim  it  weighed  less  than 
It  would  have  we^ied  if  tlie  dday  had  not  oo> 
carred. 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  James  B.  Bothwell,  Judge. 

Action  for  damages  by  J.  J.  Gray  and  an- 
other against  the  Oregon  Short  Line  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiffs  wpeal.  AfiOrmed. 

J.  O.  Hedrick,  of  Hnlley,  for  appellants. 

Gea  H.  SmiOi,  of  Salt  lake  City.  Vtah, 
and  H.  B.  Thompson,  of  FooatallOk  for  re- 
spondent 

RICE,  J.  Appellants  alleged  that  on  July 
3,  1915,  they  delivered  to  respondent  s,U5S 
head  of  lambs  for  Blilpm»t  to  CAiicago,  IB. ; 
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fbat  re^KHidoit  did  not  vrmajfOj  cany  and 
dellTN  the  property,  but  on.  the  ccmtmr 
llgenOy  allowed  the  lamba  to  remain  on 
board  the  can  at  Hall^,  Idaho,  wboe  th€7 
were  leaded,  in  the  hot  son,  without  food 
or  drink,  for  a  period  of  7  boors  and  10 
mlnntes,  tibetcAy  causing  titan  to  dirink  in 
Talne  and  In  wd^t,  to  the  damage  of  ai>- 
pellants. 

Tiie  ooort  found  Chat  after  -appdlanti^ 
sheep  were  loaded^  they  were  h^  at  "BxSley 
until  completion  of  loading  17  cars  of  sheep 
bdonging  to  other  shippers  destined  to  Ohi- 
cago  orer  the  line  of  the  railroad  of  respond- 
ent and  cmnecting  carrier^  and  that  when 
all  sheep  destined  for  Qiicago  were  loaded, 
they  were  immediately  forwarded  and 
pronpt^  transported  to  destination,  and  ar^ 
rived  at  the  first  feeding  pctot  and  at  their 
final  destlnati<ai  as  Bo<m  and  In  as'  good 
condition  as  if  each  assignment  had  been 
separate  transported  and  forwarded  as 
soon  as  the  loading  thereof  was  completed. 
The  court  also  foond  that  there  Is  a  normal 
dulnkage  of  Oieep  during  tranapOTtation, 
bat  that  there  was  no  eridraioe  that  those  in 
qoestlon  sbmnk  in  transit  b^weesi  the  point 
or  origin  and  point  of  destlnatlfHi  la  any 
amount  In  excess  of  the  normal  idirinkage. 
No  damage  Is  daimed  other  than  that  re- 
sulting from  shrinkage  in  wdi^t 

[1]  This  action  Is  fonnded  on  ne^igence. 
The  general  duty  which  rested  vpm  respond- 
ent Is  stated  in  the  case  of  St  L.  &  S.  F.  R, 
Co.  T.  Zi«kafOqee,  89  OkL  802,  186  Pac.  408, 
as  follows: 

"It  was  the  duty  of  the  carrier,  after  the  live 
stock  was  received  and  loaded  according  to 
agreement,  to  transport  thm  with  all  conven- 
ient dispatch  with  such  suitable  and  sufficient 
means  as  it  was  required  to  provide  in  its  busi- 
ness ;  that  is  to  say.  In  a  reasonable  time." 

[2]  What  is  a  reasonable  t^e  is  a  ques- 
tion of  fact  in  each  particular  case,  the  de- 
termination of  which  may  be  afFected  by  the 
T^nlar  train  sdiedules  establislied  by  the 
carrying  railroad.  Boeley  v.  B.  A  O.  B.  Oo., 
54  W.  Va.  563,  46  S.  K.  613,  66  L.  B.  A.  871 ; 
Hickey  v.  C,  B.  &  Q.  B.  Co.,  174  Mo.  App. 
408,  160  S.  W.  24;  Tiller  &  Smith  v.  O.,  B. 
&  Q.  H.  Co.,  142  Iowa,  309,  120  N.  W.  672 ; 
10  G.  J.  p.  286,  S  407. 

It  is  not  contended  in  this  caae^  however, 
that  there  was  unusual  delay  In  reaching  the 
point  of  destinatl<m,  but  the  delay  of  which 
ccnnplaint  la  made  consisted  in  holding  the 
stock  on  the  cars  at  Hail^  after'  loading, 
and  before  commencement  of  transportation: 
As  to  whether  this  dday  was  n^Ugent,  or 
otherwise,  must  depend  npcai  the  circum- 
stances. The  court  found  that  the  sdiedule 
of  trains  of  respondent  was  such  that  if  the 
sheep  had  been  immediately  moved  from 
Bailey  to  the  next  Junction  point  on  the 
main  Une  of  respondent  railroad  they  would 
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not  hare  mored  forward  fmn  the  Sanction 
point  before  tiie  eranlng  ot  that  day.  In 
other  wordiL  they  would  have  beoi  ddayed 
at  the  jonctbrn  pobit  instead  of  at  Hall^, 
the  p(^t  of  loading.  Undw  the  cbcnm- 
stance^  it  cannot  be  said  as  a  matter  of 
law  that  ttM  delay  complained  of  was  neg* 
llgent 

[I]  If  there  were  donbt  on  tbe  anesttm  ct 
reepmdaifs  negHgeno^  fh«e  is  no  donbt  of 
appMants*  failure  to  prora  damages  as  the 
resalt  of  sntih  n^igence.  The  Iambs  were 
delivered  for  transportation  to  Chicago,  but 
as  a  matter  ct  fftct  th^  were  diTerted  and 
ddivwed  to  the  Shipper  at  Omaha.  The 
burden  was  upon  the  appellants  to  show  that 
<m  acGonnt  of  being  dtiayed  <m  the  cars  at 
Hailey,  the  Umibs  weighed  len  npcm  their 
arrival  at  Omaha  than  tliey  would  have 
weighed  had  the  delay  not  occnrted.  Bidi- 
numd,  etc.,  R.  Oo.  v.  Trousdale  ft  Sons,  90  Ala. 
889, 18  South.  28,  42  Am.  8t  Rep.  69;  Smith 
T.  New  Haven  ft  N.  R.  Co.,  12  Allen  (Mass.) 
681,  90  Am.  Dec.  166;  Sissrai  r.  OteTelan^ 
etc.,  R.  Oo.,  14  HldL  489.  90  Am.  Dec.  282. 
The  court  found  tbat  no  evidence  of  abnor^ 
mal  shrinkage  was  famished.  From  an  ex- 
amination of  the  record,  the  court  was  jus- 
tifled  In  so  holding. 

^e  judgment  is  affirmed.  Oosts  awarded 
to  lespondoit. 

MOROAM;  a  3^  and  BUDGE,  3^  concOF. 


DUFPIBLD  T.  OHNBWBIN, 
(Supreme  Conrt  of  Idaho.   F^.  27,  1020.) 
Appeal  and  xaaoa  ^82(3)— Order  betds- 

IKO  TO  SET  ASIDE  JUDGMENT  IS  "SPECIAL 

ORDER"  AND  APPEALABLE. 
An  order  refasing  to  set  aside  a  Judgment 
is  a  "special  order"  made  after  final  judgment 
and  ai)pealable  nuAee  the  provision  of  Comp. 
St.  1919,  S  7152,  subd.  2. 

[Ed.  Note.— Fw  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Order.] 

Appeal  frmn  IMstilct  Oonrt,  Tirin  Falls 
County;  Wm.  A.  Babcock,  Judge. 

Action  on  notes  by  F.  M.  Duffleld  against 
Joseph  Ohneweln.  Judgment  for  plaintiff  on 
confession  of  defendant,  and  from  the  Judg- 
ment and  from  an  order  refusing  to  vacate  it, 
defendant  appeals.  Motion  to  dismiss  appeal 
denied. 

Homer  0.  Mills,  of  Twin  Falls,  for  appel- 
lant 

E.  M.  Wolfe  and  J.  F.  Martin,  both  of  Twin 
Fails,  for  respondent 

BUDGB,  J.  A  motion  has  been  made  to 
dismiss  this  appeal  on  the  ground  that  the 
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order  api>ealed  from  Is  neither  an  appealable 

order  Dor  a  final  judgment. 

On  June  13,  1919.  tbe  court  ordered  Judg- 
ment for  respondent  on  confession  of  appe- 
lant. On  September  17,  1919,  appellant  serv- 
ed on  respondent  notice  of  motion  to  set  aside 
the  latter  order,  "and  for  such  other  relief  as 
may  be  prt^er."  After  the  service  of  thla  no- 
tice and  before  the  motion  came  on  for  hear- 
ing a  formal  Judgment  was  entered  in  faror 
of  respondent,  September  20,  1919,  pursuant 
to  the  order  theretofore  entered  in  the  min- 
utes. 

The  notice  of  motion  was  not  filed  until  Oc- 
tober 8,  1919,  the  day  on  which  the  motion 
came  on  for  hearing,  at  which  time  appel- 
lant filed  In  addition  his  motion  to  vacate  auU 
set  aside  the  order  of  June  18, 1019,  "and  for 
such  other  relief  as  may  be  propa.  Includ- 
ing the  vacating  and  setting  aside  of  all  sub- 
sequent proceedings."  No  objection  appears 
to  have  been  interposed  to  the  enlargement  of 
the  terms  of  the  motion. 

On  October  11, 1919,  the  court  made  the  fol- 
lowing ruling  upon  the  motion: 

"It  is  hereby  ordered  that  the  defoidanf  s  mo- 
tion to  set  aside  the  (wder  lor  Judgmoit  Is  de- 
nied and  overruled." 

The  notice  of  appeal  contains  the  follow- 
ing language: 

**•  •  •  Appeals  •  •  •  from  that  cer- 
tain order  herein  made  and  rendered  •  •  * 
on  Octobw  11, 1919,  overruling  and  denying  the 
motion  of  the  defendant  to  vacate  and  set  aside 
a  judgmmt  rendered  herein  dated  S^ember 
le,  1919,  •  •  *  based  upon  a  certain  order 
dated  June  18, 1919,  -and  tnm  tite  whole  of  said 
Judgment  and  order." 

While  the  order  designated  as  appealed 
from  in  terms  merely  overrules  tbe  motion 
to  set  aside  the  order  for  Judgment,  it  is  ap- 
parent, we  think,  that  the  trial  court  intend- 
ed thereby  to  make  final  disposition  of  the  en- 
tire motion  then  pending  before  It,  and  that 
the  particular  words  used  in  the  order  are 
merely  int^ded  to  describe  that  motion.  It 
will  be  remembered  that  tbe  motion  was  to 
affect  not  only  the  order  for  judgment  but 
all  subsequent  proceedings,  which  would 
clearly  include  the  formal  judgment  entered 
subsequent  to  the  order  and  prior  to  the  mak- 
ing of  the  motion,  viz.,  September  20,  1919. 

It  plainly  appears,  therefore,  that  by  its 
order  of  October  11,  1919,  the  court  refused 
to  vacate  and  set  aside  the  formal  judgment 
An  order  refusing  to  set  aside  a  judgment  Is 
a  "special  order"  made  after  final  judgment 
and  la  appealable  under  the  provisions  of  0. 
S.  I  7152,  subd.  2.  Oliver  v.  Kootenai  Coun- 
ty, 13  Idaho,  281,  90  Pac.  107;  Shumake  v. 
Shumake,  17  Idaho,  649, 107  Pac.  42;  3  C.  J. 
623  and  S24,  note  17. 

The  motion  is  denied. 

MOBOAN,  C.  J.,  and  BICE,  J.,  concur. 


ALYABADO  MIN.  ft  MUXu  OO.  t.  WAB- 
NOGE.   (No.  2258.) 

(Supreme  Oonrt  <ji  New  Mexico.  Oct.  29.  1910. 
On  Beheering,  Feb.  24,  1920.) 

(ByUabua  hy  ike  OtmrtJ 

1.  Appeai,  and  BBBOa  «3>1078(1)  —  ASSION- 
ICXNTS  NOT  ARODED  IK  BBIEr  HOT  C0H8IDEB- 
BO  BT  SUFUHK  OOUBT. 

Assignmeuts  of  error  not  argued  in  brief 
will  be  deemed  to  be  waived  and  will  not  be 
ctHiiidered  by  this  court. 

2.  AfFKAIi  AND  KBBOK  «S»231(3>— OBraCTZON 
TO  ADKIBSIOIT  Ot  EVIDENOK  HOT  aPEOIFTINQ 
QBOimD  or  OBJEOnON  NOT  BBVIBWABE^. 

An  obJectiMi  to  the  introduction  of  evidence 
which  does  not  specify  the  particular  ground 
on  which  ^e  evidence  is  objecUonabls  does  not 
call  the  trial  court's  attention  to  tiie  matter  to 
be  dedded,  and  on  appeal  will  be  treated  as  if 
no  objection  to  sndi  evidence  had  been  made. 

3.  Minks  aud  hinebalb  4»61(5)— Measure 
of  dakaoes  fob  0<mrtee8i0n  ot  obe,  is  the 
net  taltte. 

Where  the  evidence  shows  that  the  defend- 
ant, without  authority  or  ri^t,  mined,  shipped, 
end  sold  ore  from  the  plaintilTa  property,  tbe 
measure  of  damagee  for  snch  conversion  is  the 
net  value'  of  the  ore,  and  dtfendant  is  not  en- 
titled to  deduct  therefrom  tbe  expenses  of  min- 
ing, trrigfat^  and  smelting  diarges. 

On  Behearii^ 
CAddWonoI  SyUabua  by  BdUorial  Staff.) 

4.  AffbaIi  and  bbbob  <^197(8>— Failube  to 
object  to  want  ot  allegation  op  bxeic- 
viakt  dahaoes  waztbb  objection. 

In  an  action  for  omversifHi  of  ore,  an  ob- 
jection that  exemplary  damages  recovered  weee 
not  alleged  was  wiUiout  merit,  where  point  was 
not  raised  below. 

Error  to  District  Court,  Otero  County; 
Medler,  Jndce. 

Action  1^  George  Waxnock  asalut  ttie  Al- 
TUado  Mining  ft  MUllng  Company.  Jndg- 
m^t  for  plaintiff,  and  defudant  brings  ei^ 
nnr.  Afflrmed. 

Walthall  ft  Gamble,  of  EI  Paso,  Tex.,  J.  U 
Lawson,  of  Alamogordo,  and  F.  C.  Wilson,  . 
of  Santa  Ffi  (D.  K.  Sadler,  of  Santa  F6,  of 
counsel),  for  plaintifT  in  error. 

F.  J,  Lavan,  of  Los  Angeles,  Cal.,  and  A.  B. 
Ren^an,  of  Santa  Fe,  for  defendant  in  error. 

BAYNOLDS,  J.  [1]  This  complaint  in  this 
case  alleged  that  the  plaintiff,  George  War- 
nock,  was  the  owner  of  certain  mining 
claims ;  that  the  defendant  company  had  re- 
moved copper  ore  from  said  claims  and  cod- 
verted  the  same  to  its  own  use,  without  right 
or  authority  so  to  do.  Plaintiff  asked  dam- 
ages for  each  conversion.  Defendant  admit- 
ted ownership  in  the  plaintir  of  the  claims, 
but  denied  that  the  removal  of  such  ore  was 
without  right  or  authority,  alleging  tliat  it 
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was  operating  under  and  by  auOKulty  of  cer- 
tain leases  and  mmtracts  set  vat  as  exhibits 
in  its  answer.  Jury  was  waived,  and  the  case 
ti^ed  1^  the  jndge,  who  found  for  the  plain- 
tiff, and  assessed  his  damages  at  the  sum  of 
$3,794.55,  the  amount  which,  by  amendment, 
without  objection,  the  plaintiff  at  the  begin- 
ning of  the  trial  was  granted  leave  to  insert 
in  his  complaint  as  damages.  From  .such 
Judgment  the  defendant  company  sued  out  a 
writ  of  error  to  this  court,  and  assigned  15 
errors  as  ground  for  reversal,  only  3  of  which 
need  be  considered;  the  otheis  being  treated 
as  abandmied  because  not  argued  In  the  brief. 
Klasner  v.  Klasner,  23  N.  &f.  627,  170  Pac 
745;  Clark  v.  Queen  City  Insurance  Ca,  22 
N.  M.  887, 163  Pac  871. 

[2]  Piaintlfl  in  error  in  its  first  two  as- 
sl^ments  urges  that  the  trial  court  erred  in 
admitting  the  six  statements  of  account  tak- 
oi  from  the  books  of  the  American  Smelting 
&  Refining  Company,  such  statements  pur- 
porting to  show  the  settlements  on  ore  re- 
ceived by  said  refining  company  from  the  Al- 
varado  Alining  &  BlilUng  Company,  the  plaiu- 
tUf  In  error  herein.  It  is  contended  that  the 
proper  foundation  was  not  laid  for  the  in- 
troduction of  this  evidence,  and  that  the  stat- 
ute. Code  1916, 1 2187,  was  not  complied  with. 
The  evidence  In  question  was  taken  by  the 
de{)osition  of  a  witness,  and  copies  of  what 
the  books  of  the  company  purported  to  show 
in  r^ard  to  the  transaction  were  attadied 
as  exhibits  to  the  deposition.  The  witness 
testified  that  he  was  the  assistant  manager 
of  the  accounting  department  of  the  Ameri- 
can Smelting  ft  Sefinlng  Company ;  that  the 
books  were  the  regular  hooka  of  the  compa- 
ny ;  that  he  had  these  books  under  his  con- 
trol, and  that  the  copies  attached  were  cor- 
rect copies  of  what  the  books  showed  In  re- 
gard to  the  transaction  In  auestion.  The 
statute  dted  above  and  the  so-called  Shop 
Book  Rule  have  been  passed  upon  by  this 
court  In  former  cases,  and  have  been  held  on 
the  one  hand  to  supersede  the  common-law 
rule  (Price  v.  Garland,  3  N.  M.  [Gild.]  505,  6 
Pac.  472),  and  on  the  other  hand  to  merely 
supplement  the  common  law  (McKenzle  v. 
King,  14  N.  M.  375,  »3  Pac.  703).  In  the  lat- 
ter case  it  was  held  that  when  the  clerk  who 
kept  the  books  Is  present  and  testifies,  the 
other  reqnirementB  of  the  statute  can  be  dis- 
pensed with. 

We  agree  with  the  appellee's  contention  that 
under  the  circumstances  of  this  case  and  the 
manner  In  which  a  large  foreign  corporation 
keeps  its  books,  the  requirement  for  the  in- 
troduction of  them  in  evid^ce  could  not  be 
compiled  with  under  our  statute,  and  that 
Budi  statute  was  probably  only  intended  to 
prevoit  fabrication  of  testimony  by  a  party 
to  the  sulL  We  do  not  deem  It  necessary, 
however,  to  consider  the  objections  to  this 
class  of  testimony,  for  the  reason  that  no 
proper  objecticn  was  made  to  its  introduc- 
tfoo.  This  court  has  held  In  unmenms  cases 


tliat  only  such  assignments  of  error  can  be 
considered  as  were  brought  to  the  attration 
of  the  trial  Judge  so  as  to  enable  him  to  cor- 
rect them.  Grabtree  v.  Segrist,  3  N.  M.  (Gild.) 
500,  6  Pac  202;  Chaves  v.  Myer,  13  N.  M. 
368,  86  Pac  283,  6  R.  A.  (N.  S.)  703;  Dun- 
can V.  Holder,  16  N.  M.  328,  107  Pac.  685; 
Territory  v.  Mills,  19  N.  M.  555,  120  Pac  320. 
In  Justice  and  fairness  to  the  trial  court  the 
grounds  of  <^Jection  should  be  stated  in  order 
that  he  itaay  rule  intelligently  upon  the  quee- 
tion  presented.  This  case  is  a  good  illustra- 
tion of  the  Justice  and  fairness  of  such  a  rule, 
end  Illustrates  why  a  broad  general  objection 
to  the  evidence  igires  the  trial  court  no  notice 
of  the  vice  to  which  the  objector  should  seek 
to  call  the  trial  court's  attention.  The  testi- 
mwy  was  taken  by  deposition.  ISie  first  ob* 
JecUon  was  made  to  intorrogatoxy  8,  whicb 
interrogatory  was: 

"If  yon  state  that  you  are  assistant  manager 
of  the  accounting  department  of  the  same  com- 
pany, please  state  whether  or  not  you  have  un- 
der your  control  books  showing  returns  cover- 
ing a  shlinnent  of  copper  ore  from  Alamogordo, 
N.  M,,  by  the  Alvarado  Milling  A  Mining  Com- 
pany, of  M  Paso,  Tei^  to  tbe  smelter  the 
American  Smdting  A  Refining  Company  in 
the  month  of  July,  1917" 

—to  whlcb  objection  was  made  as  follows: 

"Object  to  No.  8.  No  proper  foundation  laid. 
(Objection  overruled.  Exception.)" 

Hm  same  objection  was  made  to  interroga- 
tory No.  4,  and  an  exception  taken  to  the 
overruling  of  such  objection,  me  Intoroga- 
tory  was: 

"If  yon  state  that  yon  have  mdi  books  un- 
der your  control,  please  state  whetim  they 
are  tiie  regular  books  of  the  said  company,  and, 
if  so,  state  what  they  show  with  reference  to 
the  returns  on  the  said  shipment  of  copper  ore, 
and  attach  a  copy  of  the  return  of  the  smelter, 
and  show  particularly  the  gross  proceeds  from 
the  said  ore,  and  had  the  said  return  to  tbe  pf- 
Scer  taking  these  depositions,  and  have  him 
mark  the  some  'Plaintiff's  Exhibit  A*  and  at- 
&ch  to  these  depositions." 

The  objection,  as  befwe  stated,  was: 
"Object.  No  proper  foundation  laid." 

wAit  does  thl9  objection  mean?  Was  it 
intended  to  call  the  court's  attention  to  the 
fact  that  secondary  evidence  was  being  in- 
troduced where  primary  or  the  best  evidence 
was  necessary,  and  the  absence  of  said  pri- 
mary or  best  evidence  had  not  been  account- 
ed for  BO  as  to  permit  the  introduction  of  sec- 
ondary evidence?  Was  It  objected  to  on  tbe 
ground  that  it  was  hearsay  evidence,  or  on 
the  ground  that  the  conditions  and  require- 
ments under  the  statute  had  not  been  com- 
plied with  to  introduce  shop  books  in  evi- 
dence? The  plaintiff  was  not  endeavoring  to 
Introduce  the  books  in  question,  but  copies  of 
what  were  shown  by  tiie  bocdES,  and  the  objec- 
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Uon  ml^t  Juts  meant,  eltlier  that  tbe  proper 
foundation  bad  not  been  laid  for  the  Intro- 
duction of  Buch  copies,  or  that  tbe  condltlona 
required  by  the  statute  bad  not  been  complied 
with ;  that  Is  to  say  that  tbe  assistant  man- 
ager was  not  a  bookkeeper  within  the  mean- 
ing of  the  statute,  that  It  had  not  been  prov- 
ed that  the  bookkeeper  was  dead,  or  that  tbe 
company  k^t  no  bookkeeper,  or  that  the 
book,  a  copy  of  which  was  soo^t  to  be  Intro- 
duced, was  not  a  book  of  original  (mtrles,  or 
that  It  was  not  shown  that  the  company  nsa- 
ally  kept  correct  books,  or  that  the  bookB,  the 
copies  thereof  sought  to  be  Introduced,  were 
not  open  to  the  ln£g>ectlon  of  the  court,  so 
that  the  court  could  see  whether  or  not  they 
were  free  from  any  suspldon  of  £raad,  or, 
finally,  was  the  objection  to  the  erldoice  that 
the  witness  attempted  to  testify  as  to  hear- 
say evldCTce  and  matters  not  within  his  own 
knowledge,  and  no  foundation  had  been  laid 
to  show  that  such  testimony  was  an  ezc^ 
tl<Hi  to  the  hearsay  rule? 

The  difflcnlty  of  tbe  trial  court  in  passing 
npw  an  objection  of  this  kind  Is  easily  seen. 
The  objecting  party  was  familiar  with  the 
depositions  and  knew  upon  what  ground  they 
should  be  excluded.  If  his  objection  was  one 
or  all  of  these  pointed  out  above,  he  should 
have  made  the  groands  thereof  a  part  of  his 
objection,  so  that  the  trial  court  could  have 
acted  advisedly  upon  the  matter.  A  motion 
for  a  new  trial  Is  no  longer  necessary  In 
this  Jurisdiction  when  an  exception  to  an 
adTerse  ruling  is  saved  (Laws  1917.  c  42) 
and  it  Is  no  longer  necessary  to  point  out  to 
the  trial  court  In  such  a  motion  the  error 
alleged  to  have  been  made.  This  fact  is  an 
additional  reason  why  in  fairness  to .  the 
trial  Judge  tbe  objector  should  call  bis  at- 
tention spedflcally  to  the  reason  or  ground 
for  his  objection.  The  objection,  "No  prop- 
er  fonndatlMi  laid,"  falls  to  point  out  to 
the  trial  court  with  sufficient  certainty  and 
deflnlteness  tbe  vice  which  renders  the  evi- 
datce  inadmissible^  and  wUl  tb^^ore  not  be 
considered  in  this  court 

[I]  Plahitlff  In  error  contoids  that  it 
should  have  beoi  allowed  to  show  the  cost 
of  mining  tbe  vn  in  QUestlrai,  and  that  the 
measure  of  damages  Is  not  the  net  value  of 
the  are  after  deducting  freight  and  mMtliig 
charges,  but  the  value  of  tbe  ore  at  ttie  mlne^ 
This  oontoitlon  is  based  on  the  theory  th^ 
it  was  not  a  willful  and  latenticmal  treiqiass- 
et  bat  in  possesedon  of  tbe  mine  imder  leasee 
and  contracts  from  the  defendant  In  error. 
Tbe  facts,  bowever,  do  not  bear  out  this 
theory.  As  shown  by  the  exhibits  attached 
to  tbB  answer  Wamock  had  given  one 
Fomeroy  a  right  or  option  to  purchase  with- 
in a  certain  time  the  daims  In  question. 
Pmneroy  was  to  do  assessment  work  for 
two  years.  The  option  was  recorded,  and 
afterwards  extoaded  f6r  a  period  of  three 
months.  Sulneanently  Pomenu  wteted  Into 


a  bond  and  lease  contract  with  (me  Lewis, 
by  which  be  (Pomeroy)  agreed  that  L«wis 
could  mine,  ship,  and  sell  ore  from  these 
claims.  This  bond  and  lease  contract  was 
assigned  to  the  plalntilf  in  error  Uiroi^A 
several  mesne  assignments. 

It  Is  urged  that  Wamock  acquiesced  or 
agreed  to  this  assignment  to  plaintiff  in  er- 
ror, and  is  estopped  to  dalirf  that  the  com- 
pany, without  authority,  rttnoved  and  ccm- 
verted  the  ore  to  its  use.  The  evidence  in  tbe 
case  fails  to  make  out  a  case  of  eeti^jpel. 
and  tbe  contracts,  above  mentioned,  which 
are  set  out  as  exhibits  in  the  answer,  show 
conclusively  that  Fomeroy  bad  no  right  to 
give  Lewis  or  his  assigns  authority  to  mine 
and  sell  ore.  On  tbe  contrary,  Pomeroy's 
ri^t.  and  the  only  one  he  could  assign,  was 
the  right  or  option  to  purchase  within  the 
time  set  out  In  his  contract  and  to  mine  ore 
for  the  purpose  of  doing  the  assessment  work. 
Plaintiff  In  error  was  dearly  a  willful  and 
intentional  tre^sser,  and  the  measure  of 
damages  was  the  n^  value  of  the  ore  taken 
from  the  premises,  and  he  was  not  entitled 
to  deduct  therefrom  the  expenses  of  mining, 
freight,  and  nodtor  diarges. 

"The  measure  of  damages  for  the  reck'  .:, 
willful,  or  intrational  taking  of  ore  or  timiH-r 
from  tiie  land  of  another  witbont  right  is  the 
enhanced  value  of  the  ore  or  timber  when  It  is 
finally  converted  to  the  use  of  the  trespasser, 
without  allowance  to  him  for  the  labor  bestowed 
or  expense  incurred  In  removing  and  preparing 
it  for  market."  Silver  King  Ooalition  Mines 
Co.  V.  Silver  King  Gonsdidated  Mhiing  Co.,  2<H 
Fed.  166  at  page  17S.  122  O.  G.  A.  402  at  page 
414.  <ating  Wooden-Ware  Co.  v.  TT.  106  X.'. 
S.  434,  1  Sup.  Ct  398,  27  L.  Ed.  230. 

Finding  no  reverse  error  In  tbe  record, 
tbe  case  Is  affirmed;  and  It  is  ao  wdered. 

PARKEB,  a  J.,  and  EOBEBTS,  J.*  concnr. 

On  Bebeartng. 

BATNOLDS.  J.  The  plaintiff  In  error  asks 
for  a  rdiearlng  <m  various  groundsf  tbe  only 
one  not  covered  In  tbe  general  (Htiolon  being 
that  a  Judgment  tor  exonplary  damases 
awarded  In  this  case  Is  not  sustained  by  the 
allegatiiHiB  In  the  complaint,  and  that  nowhere 
was  it  alleged  and  inrovedf  nor  did  ttie  trial 
court  fln4  .that  tbe  plaintiff  In  error  com- 
mitted a  wlilfnl  trespasB^  or  was  guilty  of  any 
bad  faith  In  tbe  premises.  OHie  answer  to 
tbla  oraitentim  Is  that  tbe  ptdnt  was  not 
raised  below,  nor  In  any  manner  called  to  the 
attention  of  ^e  trial  court. 

Findings  of  fact  were  expressly  waived  by 
both  Bides,  and  it  Is  Impossible  for  tUa  conrt 
to  determine  on  what  parUcolar  groond  the 
trial  Judge  allowed  tbe  damages  in  the 
amount  prayed  for.  The  damages  asked  were 
not  designated  In  the  complaint  by  any  name, 
but  a  specifled  sum  was  demanded.  The 
court  below,  by  allowing  this  sum  and  xefue- 
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log  to  permit  plaintiff  In  error  to  Introduce 
eridence  in  support  of  bis  theory  of  tlie  case, 
evidently  took  the  view  that  tbe  plaintiff  In 
error  was  a  willful  and  Intentional  trespasser, 
and  that  the  rule  of  damages  as  to  such  a 
trespasser  applied  to  tbe  case.  In  this  finding 
the  lower  court  was  Justified,  there  being  sub- 
Etautlal  eridence  to  support  it.  Plaintiff  in 
error,  in  the  motion  for  rehearing,  contends,' 
boweTOr,  that  there  are  no  allegations  in  the 
complaint  In  support  of  which  evld^ce  of 
such  exemplary  damages  could  be  offered. 
This  is  probably  true;  the  complaint,  aB 
amended  at  the  trial,  alleging  "that  on  or 
about  tbe  month  of  February,  1917,  the  de- 
fendant entered  upon  said  mining  clalmis  and 
without  authority  from  plaintiff  removed 
from  the  same,  and  converted  to  their  own 
use,  several  thousand  pounds  of  copper,  of 
the  value  of  ¥8,000,  to  the  plaintiff's  damage 
tai  the  sum  of  {3,795.55."  If  the  introduction 
of  the  evidence  tended  to  prove  a  wU1£b1  tres- 
paaa  and  the  damatea  sought  were  based  up- 
on the  assumption,  and  If,  further,  the  com- 
plaint contained  no  proper  auction  of 
wnifDl  trespass,  upon  which  such  evidence 
coald  iHY^erly  be  introduced,  It  behooved  tbe 
plaintiff  In  error  to  object  at  tbe  tlzne  It  was 
offered,  and  point  wt  to  t^  court  the  reason 
why  rach  evidence  was  not  admlsslWe.  He 
did.  not  do  this.  He  allowed  it  to  be  Intro- 
duced, and  then  offered  evidence  on  his  theoiy 
of  the  caa^  which  was  appamtly  that  of  an 
innocent  trespass,  attempting  thereby  to  re- 
duce tbe  amount  of  damages  proved  by  the 
defendant  in  error. 

[4]  The  objection  ttiat  the  complaint  did 
not  contain  a  proper  all^tlon  on  whl<^  eri- 
dence of  exemplary  damages  could  be  Intro- 
duced vras  not  called  to  the  attention  of  the 
lower  court  by  objection,  nor  by  motion  to 
set  aside  the  Judgment,  nor  was  it  assigned  as 
error  In  this  court,  but  was  put  frarward  as 
an  argument  for  reversal  in  the  brief  for  the 
first  time.  It  is  unnecessary  to  cite  author- 
ity for  the  iffopo^ti<m  that  appeHant  must 
call  tbe  trial  court's  attention  to  ttie  alleged 
error  and  <AJect  to  the  ii^roducUon  of  evi- 
dence he  considered  Inadmissible  at  the  time 
it  is  offered)  or  be  Is  deemed  to  have  waived 
the  objection.  Here  no  objectlm  was  made, 
and  the  case  was  evidently  tried  on  the  theory 
and  belief  that  the  plaintiff's  complaint  con- 
tained snfiBdent  allegations  to  support  such 
proof  of  damages;  the  defendant  contenting 
himself  by  offering  and  proving  a  measure  of 
damages  consistent  with  his  theory  that  he 
was  an  Innocent  trespasser  and  liable  only 
for  such  damages  as  would  flow  from  such 
Innocent  trespass.  At  no  time  was  tbe  ob- 
jection made  that  the  allegations  in  the 
complaint  were  Insuffidait  to  support  dam- 
ages for  willful  trespass.  Both  aides  having 
tried  tbe  case  upon  this  theory,  and  findings 
of  fact  having  been  waived,  we  are  com- 
piled to  affirm  the  Judgment,  as  we  find  It 


supported  by  substantial  evidence,  and  no  ob- 
jection having  beei  made  to  the  introduction 
ot  evidence,  nor  to  the  sufficiency  or  in- 
sufficiency of  the  allegations  in  the  pleadings. 

The  motion  for  rehearing  Is  therefore  de- 
nied; and  it  is  so  ordered. 

PABEBB,  a  J.,  and  BO^IBTS,  concur. 


STATE  V.  EDDJS  et  aL    (No.  2421.) 
(Supreme  Oonrt  of  New  Mexico.  Feb.  2,  1820.) 

(SyOabu*  I>v  the  Court,) 

Cbhurai.  law  ^=9406(1)— Admission  bt  de- 
tendarto'  oouvsel  outside  or  ooubt  that 
j}efendant8   could    not    be  convicted 
without  cebtaxn  fboof,  inadmissible. 
Tfie  production  in  evidence  before  a  joiy 
of  an  admission  outside  of  court,  by  counsel 
for  defendants,  that  in  his  opinion,  unless  a 
cntain  fact  oould  be  shown,  bis  clients  would  Im 
convicted,  was  inadmissible  and  UjAiIy  jwejudl- 
dal  and  requires  a  zevemL 

Appeal  from  District  Court,  Obaves  Coun- 
ty; S.  O.  Brattmi,  Jud]ge. 

Steve  Edlns  and  Aubrey  Galley  wwe  con- 
victed of  voluntary  manslau^ter,  and  Uiey 
appeaL  Beversed  and  remanded,  with  direc- 
tions to  award  a  new  trial. 

B.  P.  Bujac  of  Carlsbad,  J.  O.  GUbert.  of 
Boswell,  and  John  B.  Howard,  of  Pecos,  Tex., 
for  appellants. 

O.  O.  Afikren,  Atty.  Gen.,  and  N.  D.  Meyer, 
Asst  Atty.  Qtm^  for  the  State. 

PABKEB,  G.  J.  The  defendants  were  in- 
dicted for  murder  and  convicted  of  voluntary 
manslaughter.  It  appears  ttiat  defendants 
went  to  the  home  of  the  deceased,  and  the  de- 
fendant Edlns  announced  to  the  deceased 
that  he  should  consider  himself  under  arrest : 
this  defendant  claiming  that  the  deceased 
had  robbed  his  house  of  certain  artides  of 
merchandise,  some  of  which  were  found  upon 
the  premises  of  the  deceased.  The  decea|ied 
submitted  to  the  arrest,  and  the  defendant 
KdUis  told  his  codefendant,  Aubrey  Calley,  to 
take  charge  of  the  prisoner  while  he  (Edlns) 
searched  the  premises.  Ibereupon  the  de- 
ceased refused  to  allow  the  search  and  start- 
ed toward  the  door  of  his  tent,  when  the  de- 
fendant Calley  approached  bim  and  forbade 
his  entering  Into  hla  tent  Thereup<m  the 
shooting  commenced,  and  in  tbe  controversy 
the  deceased  was  killed  by  the  defendant 
Calley.  It  appears  from  the  testimony  that 
the  defendants  bad  no  authority  to  either  ar- 
rest the  deceased  or  to  search  his  praises; 
they  never  having  been  deputized  or  author- 
ized by  tbe  sheriff  to  exercise  tbe  functions  of 
a  peace  officer.  During  the  examination  of 
one  J.  N.  Hewitt,  sheriff  of  Eddy  county,  the 
following  occurred: 
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"Q.  Ic&*t  It  a  fact,  In  tbe  Gflder  Hotel,  Dicht 
betora  laat,  Major  Bniac  came  to  you  witb 
teat!  In  bli  ejn  and  told  joi  onlesa  yon  wonld 
•wear  tliat  you  fare  this  defendant,  Stere  Edina, 
a  commiasfon,  that  they  were  a  bimtdi  of  blowed- 
np  suckers?"   (This  question  was  not  answered.) 

"Q.  You  didn't  cive  him  a  deputy  sherifTB 
commission  at  any  time?   A,  No.  sir. 

**Q.  And  he  was  trying  to  g«t  yon  to  awear 
■ometbfnc  that  was  not  true  7  A.  Yea,  dr." 

Upon  redirect  eyamlnatlon  tbe  foUowlng 

occurred: 

"Q.  Did  I  ask  you  if  the  facts  were  that  yon 
bad  deputized  Steve,  and  you  said  that  you 
bad  not?  My  question  was,  'Mr.  Hewitt,  did 
you  deputize  Steve  Edins?'  and  yon  said  you 
did  not,  and  I  said,  'Then  you  can't  swear 
that?' "  (An  objection  to  this  question  waa  sus- 
tainedj 

"Q.  Did  I  tell  yon  all  I  wanted  waa  whatever 
the  truth  would  be  in  the  ease,  and  if  ho  waa 
not  deputised,  why  he  waa  not  deputlied?  A. 
Yes,  sir. 

"Q.  Then  I  did  not  ask  yon  to  swear  a  lie, 
did  I?  A.  You  asked  me  it  I  could  swear  that 
I  had  deputized  Steve  £kiiiia. 

"Q.  And  you  suid  you  could  not,  and  I  bid 
you  good-night?  A.  Yes,  sir. 

"Q.  And  that  was  all  there  waa  to  It?  A. 
Tea;  that  la  a  &ct;  yes,  ilr." 

Up<Hi  recroaft-examinatloii  by  tbe  district 
ttttornev  tbe  foUowIng  occurred: 

"Q.  He  said  if  yon  didn't  do  It  they  were  a 
bunch  of  blowed-up  suckers?" 

PropOT  exceptions  to  this  QDestlon  were 
preserved,  bnt  the  court  overmled  tb»  pb- 
Jectlon.    Tbm  the  exomliutlon  proceeded: 

"Q.  Did  he,  Mr.  Hewitt?  A.  Yes,  sir." 

Counsel  for  appellant  strennonsly  urge  tlut 
this  testimony  was  inadmissible  and  hl^y 
prejudicial  to  the  defendants.  In  this  con- 
tention  they  are  evidently  correct  Tbe  state- 
ment attributed  to  Major  Bujac,  of  counsel 
for  defendants,  If  true,  was  made  by  him 
without  tbe  presence  of  the  defendants,  and, 
so  far  as  the  record  discloses,  without  their 
knowledge  or  consent  Statements  by  coun- 
sel, without  the  knowledge  or  authority  of 
his  client,  in  expressing  an  opinion  as  to  tbe 
prospects  of  acquittal  or  a  conviction  of  his 
dlrat,  are  no  more  admissible  in  a  court  of 
justice  before  a  jury  than  would  the  same 
statements  be  if  made  by  a  stranger. 

That  the  evidence  was  hlglily  prejudicial 
to  the  defendants  is  apparent  The  produc- 
tion before  the  Jury  of  such  an  admission  by 
counsel  absolutely  closed  the  door  between 
him  and  the  Jury,  so  that  he  must  have  been 
unable  to  argue  to  them  the  Innocence  of  the 
defendants  from  any  standpoint  whatever. 

Other  errors  are  assigned,  but  they  are  of 
such  a  character  that  they  will  probably  not 
occur  at  a  retrial  of  the  case. 

For  the  reasons  stated,  the  Judgment  of  the 


trial  court  should  be  reversed,  and  tbe  cause 
remanded,  with  directions  to  award  a  new- 
trial;  and  It  Is  so  ordered. 

ROBERTS  and  RAYNOU^S,  JJ.,  concur. 


McOONIGLB  T.  BAGLB  TOWN-SXTB  CO. 
(No.  2210) 

(Snpreme' Court  of  New  Mexico.  Jan.  17, 1^0.) 

(SvUabu»  »y  the  OonrLf 
Tu  Appbu.  Ann  ebbob  ^10S4(1)— EBBOiraons 

aPMIBBIOW  OF  BVIDENCK  BABICLBSS  VNUCBS 
COUBT  TBTINO  CASK  0ON8IDBBBD  IT. 

The  erroneous  admission  of  testimony  in  a 
case  tried  by  the  court  will  afford  no  ground 
for  reversal,  unless  it  appaaia  that  the  court 
considered  such  testimony  in  dedding  the  case. 

2.  AffCAL  AND  BBBOB  <3a>27S(B)  —  GEiniKaL 

xxcBPnoiTfl  TO  inrDznae  axd  jUDosaira 

PBBSBHTS  HOTHINO  TOB  BXTIXW. 

A  general  exception  to  the  findings  and 
Judgmrait  presents  no  question  for  review. 

Appeal  from  District  Court,  Sandoval 
County;  H.  F.  Rasnolds,  Jud^a 

Action  by  J<Am  IfcGonigle  against  the 
Eagle  Town-Site  Conqwny.  Judgment  for 
plaintiff,  and  defMidant  appeals.  AfBrmed. 

George  S.  Elock,  of  Albuquerque,  for  ap- 
pellant 

H.  B.  Jamison,  of  Albuquerque,  for  ap- 
pdlee. 

ROBERTS,  J.  Appellee  Instituted  this 
suit  in  the  district  court  of  Sandoval  county 
for  the  purpose  of  quieting  his  title  as 
against  tbe  appellant,  to  certain  described 
real  estate.  After  hearing  the  evidence,  the 
court  entered  Judgment  for  the  appellee,  which 
Judgment  is  assailed  in  this  court  on  tvro 
grounds:  First,  that  certain  InctHnpetent  evi- 
dence was  admitted  over  sibilant's  objec- 
tion; second,  that  the  court  erred  In  making 
certain  findings  of  fact  These  questions  are 
presented  by  numerous  aaslgnmeuts  of  error, 
but  they  may  all  be  grouped  under  two  gen- 
eral grounds. 

[1]  Tbe  value  of  the  property  Involved  1b 
conceded  to  be  approximately  $10.  No  ques- 
tion is  presrated  which  requires  a  considera- 
tion of  the  case  on  the  merits.  It  Is  well  set- 
tled in  this  jurisdiction  that  erroneous  ad- 
mission of  testimony  In  a  case  tried  by  the 
court  will  aff<H>d  no  ground  for  reversal,  un- 
less it  appears  that  the  court  ccmsldered  such 
testimony  in  deddUig  tbe  case.  Halford 
Ditch  Ca  v.  Independent  DiUAi  Co.,  22  N.  U. 
169, 159  Pac  860,  and  cases  dted.  Xhese  au- 
thorities  dispose  of  the  contention  relative  to 
the  admlsslcai  of  the  evidence  com£4alned  <rf. 

[2]  As  to  the  flndlngs  objected  to.  this  quee- 
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Uon  Is  disposed  of  by  the  case  of  Fnllen  v.  |  its  performance  by  the  appellee  In  procur- 


FuUen,  21  N.  M.  212,  153  Pac  2»1  All  the 
exceptions  taken  by  appellant  to  tbe  findings 
and  Jtidgmait  Is  as'  follows:  "As  to  all  of 
which  the  defraidant,  the  Eagle  Town-Site 
Company,  excepts."  This  exception,  as  stat- 
ed by  the  court  in  the  case  of  FuUen  v.  Fal- 
len, conveys,  under  the  circumstances  In 
which  it  was  made,  no  intimation  that  the 
decree  was  erroneous,  or,  If  so,  upon  what 
ground.  As  appellant  made  no  specific  objec- 
tion to  the  findings  or  judgment  In  the  lower 
court,  and  asked  for  no  findings,  there  is 
nothing  here,  In  this  regard,  for  review. 

For  the  reasons  stated,  the  judgment  will 
he  affirmed ;  and  it  is  so  ordered. 

PABKER,  a  J.,  and  HOLLOMAN,  District 
Judge,  concnr. 


EELLT  T.  liA.  OUEVA  RANCH  CO.  (No. 
2313.) 

(Supreme  Court  of  New  Mexico.   Feb.  2,  1920.) 

(SyUalua  ly  the  Court.) 

1.  Apfbai.  and  ebbob  1011(1)  —  Fact 
findings  on  conflictina  evidence  will 
not  bb  distubbbd. 

E^ndiogs  of  fact,  based  upon  conflicting  evi- 
dence, will  not  be  disturbed  on  appeal,  where 
supported  by  substantial  evidence. 

2.  Appeal  and  kbbob  ^=»169— Nonjubisuio- 
tional  ps0po8iti0ns  baised  in  supreme 
coubt  toe  vzbst  tdcb  will  hot  bk  coif- 

SIDEBED. 

Nonjurisdictional  propositions,  raised  here 
for  the  first  time,  wlU  not  be  considered. 

3.  Trial  ^=7308— Findings  in  bbokeb's  ac- 
tion POB  COinCISSIOKS  NOT  INCONBISIBNT. 

Findings  examined,  and  held  not  to  be  In- 
consistent. 

Appeal  frton  District  Court,  San  Miguel 
County;  Leahy,  Judge. 

-  Action  by  Henry  W.  Kelly  against  the  La 
Cueva  Ranch  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

W.  G.  HaydOD,  of  East  Las  V^s,  and  B. 
C.  Crampton,  of  Rat<Hi,  for  ai^llant 

S.  B.  Davis,  Jr„  and  A.  T.  Rogora,  Jr..  both 
tA  Eaet  Las  Vegas,  for  appellee. 

PABKER,  C.  J.  This  is  an  appeal  from 
the  district  court  of  San  M^el  county,  from 
a  Judgment  rendered  against  the  La  Cueva 
Ranch  Company,  appellant,  In  favor  of 
Henry  W.  KeUy,  appellee,  for  $13,000. 

The  complaint  contains  two  counts.  Tbe 
first  alleges  the  making  of  a  verbal  contract 
of  brokerage  for  the  sale  of  certain  real 
and  personal  property  of  the  appellant  and 


lug  a  person  able,  ready,  and  willing  to 
purchase  the  property  on  the  terms  fixed  by 
the  appellant,  on  account  of  which  the  ai^I- 
lant  Is  Indebted  to  tbe  appellee  in  tbe  sum 
of  $13,000 ;  that  being  6  per  cent,  of  the  sale 
price  of  said  property.  The  other  count  was 
upon  the  same  transaction  In  quantum 
meruit. 

The  appellant  denied  the  material  auc- 
tions of  the  complaint,  and  the  cause  was 
tried  to  the  court  without  a  jury ;  the  Is* 
sues  all  b^g  found  in  favor  of  the  appellee. 
The  evidence  upon  which  tbe  findings  of  the 
court  are  based  is  conflicting.  From  the  case 
made  by  the  appellee  It  appears  that  the  ap- 
pellant company  was  organized  In  1883,  and 
from  that  time  to  and  iucludlng  the  year 
1917  D.  O.  Deuel  was  one  of  the  directors  of 
the  company  and  Its  treasurer  and  general 
manager.  The  president  of  the  company  for 
about  three  years  preceding  the  year  1917 
resided  outside  of  the  9tate  of  New  Mexico 
and  did  not  attend  any  directors'  meetings. 
Tbe  other  director  was  Hugh  Louden,  the 
secretary  of  the  company.  For  many  years 
the  appellant  company  was  desirous  of  sell- 
ing its  ranch  and  the  personal  property  con- 
nected therewith,  and  In  1908  prevailed  upon 
tbe  appellee  to  undertake  to  furnish  a  per- 
son ready,  able,  and  willing  to  buy  the  same. 
At  that  time  it  was  agreed  that,  in  the  event 
the  appellee  fulfilled  his  part  of  the  contract, 
be  should  receive  6  per  cent,  of  the  amount 
for  which  the  entire  property  was  sold  as 
his  compoisatlon  for.  furnishing  the  purchas- 
er. In  that  year  he  brought  together  the 
manager  of  tbe  appelant  company  and  a 
party  (tf  Zionists  from  IIIIiu^b,  bat  no  pur- 
chase was  consummated.  Later  another 
party  was  shown  over  the  ranch  by  the  ap- 
pellee with  a  view  purdiaslng  It,  but  Oils 
deal  also  failed  of  consummatlcm. 

In  the  early  part  of  1917  the  appellee  In- 
troduced as  a  pnrdiaser  to  the  manager  of 
appellant  company  anotiiw  party.  Deuel,  the 
manager,  agreed  with  appellee  that,  in  the 
event  that  a  sale  to  this  party  was  consum- 
mated, the  appellee  would  receive  5  per  cent 
oX  the  selling  price  as  his  compensation. 
lAls  dwl  also  failed  of  consummatltm ;  the 
appellee  b^g  notified  of  the  decision  of  the 
prospecttre  purdias^  not  to  purdiase  by  a 
letter  signed  "La  Cueva  Ranch  Company,  by 
Louden,  Secretary,"  dated  April  18, 
191T.  Later  In  the  same  year,  in  the  month 
of  July,  Deuel  again  requesteix  the  appellee 
to  find  a  purchaser  for  the  ranch  and  person- 
al property  of  the  appellant  company,  and 
the  appellee  i^reed  to  do  so.  At  that  time, 
according  to  the  testimony  of  tbe  appellee, 
Deuel  stated: 

"We  will  not  have  any  controversf  about  tbe 
commisedon.  I  will  see  that  yon  get  the  com* 
mission  already  agreed  upon." 
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IB  September,  1D17,  two  monflu  after  tin 
conTMSBtlon  rderred  to,  a  man  named  Hunt 
visited  the  appellee,  and  tbe  latter  bnmgbt 
to  bis  attention  tbe  real  estate  and  personal 
property  of  tbe  appellant  company.  Tbe 
appellee  deacrlt>ed  tbe  property  In  detail, 
arranged  with  Deuel  for  an  inspection  <Ht  tbe 
property  by  Hunt  and  his  associate  and  sent 
bis  (appellee's)  agent  aa  such  Inspection  with 
Hunt  and  his  associate.  Hont  and  bis  asso- 
ciate snbaeqaently  purchased  the  property. 
Hunt  himself  testified  that  appellee's  vendon 
ot  the  transaction  was  correct,  although 
Hnnfs  associate  apparently  did  not  know 
that  the  appellee  was  to  receive  a  commla- 
sioD  on  the  sale.  Nor  is  it  clear  that  Hunt 
knew  it,  bat  that  is  immaterial. 

The  case  made  by  t^ie  appellant  was  con- 
tradictory of  that  made  by  appellee.  Dend 
testified  that  he  made  no  agreement  what- 
ever with  appellee  to  pay  him  a  commission 
on  the  sale  of  the  property,  and  that  the  rela- 
tionship between  the  company  and  tbe  appel- 
lee had  always  been  most  friendly,  each 
party  accommodating  the  other  as  occasion 
arose;  the  intimation  being  that  Kelly  was 
not  acting  as  a  broker  for  commissions,  but 
was  simply  aocommodating  the  appellant 
company,  in  return  for  accommodations  ren- 
dered to  him  by  the  appellant  company.  He 
also  testified  that  only  he  or  Mr.  Louden  had 
authority  to  agree  to  pay  brokers*  commis- 
sions. Mr.  Louden  also  testified  that  he  sup- 
posed that  Kelly's  actions  in  the  premises 
were  rendered  gratuitous,  and  that  he  had 
not  been  ttnployed  to  procure  a  purchaser  toe 
tbe  cranpany. 

[1]  1.  Findings  based  upon  confilctlng  evi- 
dence win  not  be  disturbed  on  appeal,  where 
the  same  are  supported  by  substantial  evi- 
dence. Anderson  v.  Reed,  20  N.  M.  202,  212, 
148  Pac.  602,  L.  B.  A.  1916B,  862;  Moore 
V.  Mazon  Estate,  24  N.  M.  078,  175  Pac.  714. 
This  rule  disposes  of  all  prop(»Itions  raised 
by  appellant  except  two. 

The  appellant  argues  that  there  Is  no  evi- 
dence that  Deuel,  the  manager  of  tbe  appel- 
lant company,  had  power  and  authority  to 
employ  a  broker  to  obtain  a  purchaser  for 
tbe  property  of  the  appellant  corporation, 
and  that  the  power  to  transact  its  general 
business  did  not  indude  ihe  power  to  sell  out 
tbe  corporation,  lock,  stodc,  and  barrel;  the 
cmsent  of  the  stockholders  being  necessary 
for  that  purpose.  There  is  no  evidence  that 
the  appellant  company  did  not  possess  other 
property  than  that  sold  by  it  to  Hunt  and  his 
associate.  The  statement  of  Deuel  indicates 
that  he  did  have  authority  to  make  a  con- 
tract of  brokerage  with  Kelly.  He  testified 
as  follows: 

"Q.  Ton  stated,  also,  ix  answer  to  a  question 
of  Mr.  CramptOD,  that  neither  yon,  nor  anybody 
sbe,  gave  any  promise  at  that  time  regarding  a 
commission.  As  a  matter  of  bet,  was  there 
anybody  dse  who  would  have  any  authority  to 
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make  him  aoA  a  proadse?  A.  No^  sir;  there 
was  not. 

"Q.  Tou  were  then  and  have  been  ever  since. 
In  general  charge  of  the  affafrs  of  tiie  La  Cueva 
Company?   A.  Yes,  sir. 

"Q.  And  no  one,  other  than  yourself,  unless 
possibly  Mr.  Louden,  would  have  any  authority, 
to  make  sndi  a  atatonent  to  him?  A.  No^  sir.** 

Regardless  of  whether  such  evidence  was 
admissible  or  not,  It  constitutes  an  admission 
on  the  part  of  the  witness,  who  was  the 
majority  stockholder,  a  director,  and  the  gen* 
eral  manager  of  the  company,  that  he  had 
authority  to  make  a  contract  of  brokerage 
for  ttie  appellant  company. 

[1]  2.  An  additl<mal  reason,  however.  «e- 
Ists  tor  holding  that  ai^eUanfa  contention 
that  the  general  mans^nr  was  wtthont  power 
to  bind  the  company  la  not  '^ell  tataL  The 
proposition  was  not  raised  dnrli^  Oie  trial  of 
the  case.  It  was  raised  In  tbe  motion  for  a 
new  trial,  but  of  oooree  that  does  not  core 
the  d^nlt  In  lalslns  It  at  the  proper  ttme. 
It  la  not  the  function  of  a  motitm  for  a  new 
trial  to  raise  propoiAtlwis  not  raised  In  the 
progress  ttf  the  cause,  as  we  have  often  here* 
tofore  held. 

[S]  8.  The  )tftli  and  twcOfth  findings  of  the 
court  are  as  foUows: 

"That  in  the  month  of  July,  1017,  the  defend- 
ant, acting  through  said  D.  G.  Deuel,  as  mana- 
ger and  treasurer  of  La  Ooeva  Ranch  Company, 
aotborized  tbe  plaintiff  herein  to  procure  a  pur- 
chaser for  the  property  ot  the  Mid  La  Cueva 
Ranch  Compaity,  and  at  said  time  agreed  to  pay 
the  said  plaintiff  a  commission  of  S  per  cent, 
on  the  same  price  of  said  property,  should  plain- 
tiff be  Bucoessfnl  in  procuring  such  parchaser.** 

^'That  the  services  of  said  plaintiff  In  procur- 
ing said  purchaser  were  rendered  with  the  ex- 
pectation on  plaintiff's  part,  and  were  accepted 
by  the  defendant  with  the  knowledge^  that  com- 
peniatlon  therefor  should  be  paid." 

The  argument  of  counsel  for  appellant  as 
to  tbe  alleged  Inconsistency  betweoi  these 
two  findings  Is  that  the  fifth  finding  is  based 
upon  an  express  contract,  whereas  the 
twelfth  finding  Is  based  upon  on  implied  con- 
tract or  quantum  meruit  Counsel  for  appel- 
lant state  tbis  Is  true,  or  that  tbe  twelfth 
finding  "is  wholly  unnecessary."  We  agree 
with  counsel  that  the  finding  is  probably 
wholly  unnecessary,  for  the  court  found  that 
an  express  contract  of  brokerage  was  made 
betwera  the  parties,  and  consequently  wheth- 
er the  appellee  "expected"  compensation 
would  ordinarily  be  immaterial,  exc^t  that 
It  was  not  Immaterial  in  this  case,  for  the 
reason  that  one  of  the  cont^tlons  appellant 
apparently  made  in  the  trial  was  that  the 
services  of  appellee  were  rendered  gratuitous- 
ly as  an  accommodation  In  paymmt  ttf  gra- 
tuitous services  rendered  to  ajq^tilee  by  ap- 
pellant We  observe  no  inconsistmcy  In  the 
two  findlngsL    The  twelfth  finding  idmpljr 
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contradicts  the  pnipositiMi  that  KtiOy  was 
a  volunteer. 

For  the  reasons  stated,  the  Jodgment  of 
the  trial  court  will  be  affirmed ;  and  it  is  so 
ordenj. 

BOBEBTS  and  SAYJfiOLDS,  JJ.,  concur. 


ALZUGABAT  t.  ONZUREZ  et  al.  (No.  2367.) 

(Supreme  Court  of  New  Mexico.  Jan.  81, 
1920.) 

(Svl^lHU  iff  ilt€  Court.} 

1.  AUnr  AltD  ITATT  ^S>34  —  SOLDIEBS'  AITD 

Saxlobs*  Bklixf  Act  does  hot  entitU!  de- 

TElVDAlfT,  HOT  IN  mXJTAET  SXEVXCB,  TO  SET 
ASIDE  DEFAtnUr  BEOAnSB  AFTTDATIT  iBT  PLAIH- 
TIFT  WAS  HOT  HUD  BETOBB  DEFAUIff  WAS 

TAKEN. 

The  provisioDs  of  Soldiers'  and  Sallora'  Be- 
lief Act  March  8,  1918,  c  20,  8  200,  40  Stat. 
441  (U.  S.  Comp.  St.  1»18,  U.  S.  Comp.  St. 
Ann.  Snpp.  1919.  {  3078^bb),  requiring  the 
plaintiff,  before  entry  of  judgment  againat  a 
defendant  In  default,  to  file  an  affidavit  that  de- 
fendant Is  not  in  the  military  serrfee,  does  not 
entitle  the  defendant,  wlio  was  not  in  such 
service,  to  aet  aride  a'  dehult  judgment  against 
ibn,  where  su<A  affidavit  was  not  filed  before 
default  Judgment  was  taken. 

2.  Akut  ahd  hatt  •3»34— Failiiee  to  tile 

AmDATir  THAT  DBRHDAHT  IS  ROT  IH  lOU- 
TA-BT  SEBTIOB  BSFOBE  TAXXHG  OBKAUI/t  IB 
NOT  **IEBBOT7ZABITT**  VOB  WHICH  JUDQICENT 
MAT  BE  SET  ASIDE. 

Sn<A  failure  by  the  plaintiff  to  ffie  such  af- 
fidavit before  taking  default  judgment  Ib  not 
an  irregularity  for  which  judgment  may  be  act 
aside  under  section  4230,  Code  1915. 

[Sd.  Note.— For  other  definitiona,  eee  Words 
and  Phraaes,  First  and  Second  Series,  Irregu- 
larity.} 

Appeal  from  District  Court,  Eddy  County ; 
Bkbar^n,  Judge. 

Suit  to  quiet  title  by  Francisco  Alzugaray 
against  Prlmo  Onzurez  and  unknown  claim- 
ants Interested  in  the  premises  adverse  to 
plaintiff.  Judgment  for  plaintiff  by  default, 
motion  to  set  aside  the  default  judgment 
overruled,  and  from  a  subsequent  order  setting 
aside  the  default,  plaintiff  appeala  Revers- 
ed, with  instructiona  to  deny  the  motion  and 
to  reinstate  the  judgment 

J.  M.  Dillard,  ot  Carlsbad,  for  appellant. 
Cluis.  H.  Jonei^  of  Carlsbad,  fi>r  appellees. 

BATNOLDS,  J.  This  la  a  suit  to  quiet 
title  brought  by  the  appellant  against  the 
appellee  and  unknown  claimants  of  an  inter- 
est in  certain  property  sold  to  the  appellant 
at  a  tax  sale.  Judgment  was  obtained  by 
default  against  appellee  on  November  7, 1918. 


On  January  7, 1919,  appellee  filed  a  motion  to 
set  aside  such  default  judgmrat,  which  motion 
was  overruled  on  the  ground  that  It  was  not 
filed  wlCbln  60  days  from  the  date  of  the  en- 
try of  the  judgment,  as  is  required  by  section 
4227,  Code  1915.  Subsequenay,  on  the  5th 
day  of  February,  1919,  appdUee  filed  a  sec- 
ond motion  to  set  aside  the  judgment  of 
November  7, 1918,  on  one  ground  only,  name- 
ly, that  before  Metering  judgment  aj^llant, 
idalntiff  below,  had  failed  to  file  an  afildavlt 
showing  the  fact  that  the  defendant  Onzores 
was  not  in  the  military  service  of  the  Halted 
States,  as  Is  required  by  40  Stat  at  Large, 
441,  x:.  20,  art  2,  I  200  (U.  S.  Comp.  St  1018, 
U.  S.  Comp.  St  Ann.  SuK>.  1919,  |  3078^bb). 
Tills  motion  was  sustained  by  the  trial  court, 
and  the  default  judgment  aet  aside.  An  affi- 
davit was  subsequently  filed  by  the  appel- 
lant on  February  4,  1919,'  whicb  complied 
with  the  statute  heretofore  referred  to.  The 
record  In  this  case  further  shows  that  the 
defendant  was  not  in  such  rollltary  service. 
From  the  order  setting  aside  the  default 
judgment  this  aiH)eal  1&  taken. 

[1]  The  federal  statute  under  which  ttie  de- 
fault  judgment  was  set  aside,  so  far  as  It  is 
applicable  to  this  case,  is  as  follows: 

"3078)4bbb  Default  JudgmenU;  Affidavits; 
Bondtj  Attorntt/»  for  Ptraoiu  in  fiervicA— In 
any  action  Or  proceeding  commenced  in  any 
court  if  there  shall  be  a  default  of  an  appear- 
ance by  the  defendant  the  plaintifC  before  en- 
tering judgment  shall  file  in  the  conrt  an  af- 
fidavit setting  forth  facts  showing  that  the  de- 
fendant is  not  in  military  service.  If  unable 
to  file  Buch  affidavit  plaintiff  shall  in  lieu  there- 
of file  an  affidavit  setting  forth  either  that  the 
defendant  is  in  the  military  service  or  that 
plaintiff  is  not  able  to  determine  whether  or  not 
defendant  Is  in  such  service.  •  *  *  And  no 
such  order  shall  be  made  U  the  defendant  Is 
in  such  service  until  after  the  court  shall  have 
appointed  an  attorney  to  represent  defendant 
and  protect  his  interest  and  the  court  shall  on 
application  make  such  appointment  Unless  It 
api>ear8  that  the  defendant  is  not  in  such  serv- 
ice the  court  may  require  as  a  condition  before 
judgment  is  entered  that  the  plaintiff  file  a 
bond  approved  by  the  court  conditioned  to  in- 
demnify the  deflnidant,  it  In  military  service, 
against  any  loss  or  damage  that  he  may  snfiEer 
by  reason  of  any  judgment  should  the  judgment 
be  thereafter  set  aside  in  whole  or  in  part 
And  the  court  may  make  such  other  and  fur- 
ther order  or  enter  such  judgment  as  in  its 
opinion  may  be  necessary  to  protect  the  rights  of 
the  defendant  under  this  act 

"(2)  Any  person  who  shall  make  or  use  an 
affidavit  required  under  this  section  knowing 
it  to  be  false  shall  be  guilty  of  a  misdemeanor 
and  shall  be  punishable  by  imprisonment  not  to 
exceed  one  year  or  by  fine  not  to  exceed  $1,000, 
or  both. 

"(3)  In  any  action  or  proceeding  In  which  a 
person  in  military  service  is  a  party  if  such  par- 
ty does  not  pereonally  appear  therein  or  la  not 
represented  by  an  authorized  attorney,  the  court 
may  appoint  an  attorney  to  represent  him ;  and 


^=»For  Dtber  oasea  see  same  toplo  anfl  KBT-NUUBBB  In  all  Key-Namberad  Dlgasta  and  Indexes 


Digitized  by 


Google 


ssi  m  PAdno 

im  wmek  cmc  •  tUcc  bood  naj  be  itvdrti  aad 
mm.  mmier  aade  to  ptofeecC  the  rishta  of  mck 
f«EMa>  Bat  M  attomcj  qipoiiitcd  under  thia 
act  ifr  prauec  >  pcmni  In  aahuty  aerrkc  iluUl 
■AS*  puwcr  to  wain  anj  right  of  tha  pefioD 
Sac  wfeoB  be  Is  astptdoted  or  Mad  Um  bf  lUa 
xoa. 

"'4;  If  anj-  jodcnwnt  BbaU  ba  rendered  in  any 
meaom  or  invoeedioc  gorerned  bj  thia  aecCioo 
affliaac  any  petaon  in  military  aerviee  dnrine 
Che  period  of  ■ocfa  aerrica  or  within  thirty  dajs 
thereafter,  and  it  appeara  that  aneh  paeon  waa 
prc^oAeed  by  reaam  of  lua  militarr  aerriee  in 
■airing  bia  defense  tliereto,  aoch  jadgment  may, 
ajMn  application,  made  by  each  penon  or  his 
k«al  repreaentatiTe,  not  later  than  ninety  days 
after  the  termination  of  each  aerrice,  be  opened 
hf  the  ootirt  rendering  the  same  and  and  de- 
fendant or  hia  legal  repreaentatiTe  let  in  to 
«Ufcnd ;  prorfded  it  ia  made  to  appear  that  the 
defodant  liaa  a  meritoriooa  or  legal  defenae  to 
tba  action  or  aome  part  thereof.  Vacating,  aet- 
ti^  aiide^  or  rerening  any  judgment  bccanse 
of  any  of  the  proridona  of  thia  act  shall  not 
impair  any  right  or  title  acquired  by  any  bona 
fide  par  chaser  for  Talae  onder  anch  jadgment." 

40  Stat  at  I^rge.  441,  c.  20.  art  2.  |  200 
(V.  8.  Comp.  St  1918,  U.  S,  Comp.  St  Ann. 
Happ.  1910,  I  SOTS^bb). 

Tbe  obvioua  piupose  of  thia  act  is  to  pre- 
rent  default  judgmrata  against  those  perstma 
in  tlie  military  service  of  tbe  United  States 
and  to  safeguard  their  interests  wtiile  In  sudi 
service. 

It  hag  been  held  that  failure  to  file  snch 
affidavit  was  not  Jurisdictional  (State  ex.  rel. 
Hmlth  V.  District  Court  [MontJ  179  Pac.  831), 
and  also  that  failure  to  file  soch  affidavit 
when  In  fact  the  defendant  was  not  In  the 
military  service  of  tbe  United  States,  did 
not  i>ennlt  said  defendant  to  take  advantage 
of  this  failure  and  have  a  Judgment  of  de- 
fiiiilt  against  blm  set  aside  nptm  that  ground. 

"In  view  of  all  these  proviriona,  I  conclude 
that  thia  statute  does  not  affect  in  any  way  the 

right  of  tbe  courts  to  assume  jarisdiction  over 
indivldaal  citisens  not  mgnged  in  the  aerviee 
spt>cified  by  the  statute ;  that,  in  case  they  have 
or  do  assume  such  Jurisdiction  over  one  in  such 
service,  it  Is  their  duty,  in  case  attention  is 
called  to  the  fact  by  either  the  defendant  in 
service  or  some  one  for  him,  to  see  to  it  that 
Buch  defendant  li  properly  represented  by  at- 
torn^, and  the  action  ia  stayed  unless  bis  in- 
terests will  not  be  materially  affected  or  he  is 
by  bond  indemnified;  that  in  case  judgment 
Is  token  against  him  he  has  full  remedy  under 
this  fourtii  clause  to  have  such  judgment  vacat- 
ed; that  none  of  these  provisitms  can  In  any 
way  inure  to  the  benefit  of  peraona  not  in  such 
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aerviee,  and  AereCof^  nnlcas  one  or  the  o^er 
of  Chcae  defeodanta  can  abow  tlut  he  was  in 
aneh  aarfiee  at  tlM  tiaa  thia  JiidgMMt  waa 

randerad,  tba  Ulnra  of  Oat  plaintiC  to  file  af- 
fidavit tliat  Buefa  waa  not  the  case  becomes  whol- 
ly immaterial,  ao  fmr  as  any  right  mi  their  part 
ia  coDoeincd,  to  disturb  or  caoae  thia  judgment 
to  be  net  a^de.  They  do  not  aaaert  or  claim 
to  have  been  in  soch  service,  and,  oa  the  con- 
trary, the  plaintifl  tendui  an  affidavit  that  they 
were  DOC  I  can  see  no  reason  why  such  affi- 
davit mKontiadietcd  by  defendanta,  cannot  on. 
this  motiasi  be  accepted  and  filed,  to  show  that 
no  injustice  in  thia  particolar  has  been  done 
defendants  and  no  error  in  rendering  the  judg- 
ment to  their  prejudice  haa  been  oommitted." 
Howie  Mining  Co.  v.  McGaiy  (D.  O  256  Fed. 
38,  at  page  44. 

This  act  is  of  recrat  date^  and  we  have 
been  unable  to  And  other  adjudicated  cases, 
but  it  is  aiwarent  from  these  autbMlties  and 
the  act  Itself  that  the  iHOvislons  do  not  ap- 
ply to  one  who  Is  not  in  the  military  service 
of  the  United  States,  and  he  cannoi  claim 
the  beneQt  of  snqh  provisions. 

[2]  It  la  further  urged  by  the  aK>eI1ee 
that  the  filing  of  BUch  affidavit  before  Jndg- 
ment  Is  a  condition  precedent  to  such  Judg- 
ment, and  that  the  failure  to  so  ffle  the  affi- 
davit la  an  Irregularity  for  wliich  the  Judg- 
ment could  be  set  aside  under  section  4230, 
Code  1910. 

An  Irr^larity  under  this  statute  is  de- 
fined in  Coulter  v.  Board  of  County  Commls- 
8i<xiera.  22  N.  M.  24,  168  Pac.  1086,  as  being 
"a.  want  of  adta««nce  to  some  prescribed  rule 
or  mode  of  pleading,  consisting  either  of  omit- 
ting something  that  Is  necessary  for  the  due 
and  orderly  conduct  of  the  SDlt,  or  doing  it 
in  an  uurea8<»iahle  time  or  Iminri^r  man- 
ner." If  the  provistois  of  the  act  in  question 
do  not  relate  to,  and  cannot  be  taken  ad- 
vantage 'of  by,  one  not  in  the  notary  serv- 
ice of  the  United  States,  the  failure  to  file 
such  affidavit  beftm  Jnd^ent  In  such  a  case 
Is  an  Immatetial  and  unneceBsaiy  step  In  the 
proceedings  as  far  as  this  defoadant  is  c<m- 
cemed,  and  thereftnre  not  an  Irr^nlarify  as 
above  defined. 

For  the  reasons  stated  above^  the  district 
court  erred  In  granting  tbe  motion  to  set 
aside  the  default  Judgment  of  November  7, 
1018,  and  the  case  Is  ther^ore  reversed,  with 
iustructlonB  to  deny  the  motion  and  reinstate 
the  Judgment;  and  It  Is  so  ordered. 

PASKKR,  C.  J.,  and  ROBERTS.  J.,  concur. 
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BOBBRTS  T.  LTJBIN.    (No.  2857.) 

(Snpzwiw  Oourt  of  New  Meziock  Jan.aUld2a) 

(SifUabut  »tf  the  Court.) 
Ebtoppxl  «=»76— B-ulb  or  oatut  ncpTOK 

AFPUES  TO  FUBOHASB  VBOIC  BAILD  OM  AU- 

TOMOBXLE  rOB  BXPAIB. 
Tha  delivery  of  an  aQtomobile  to  one  to  be 
repaired  does  not  tbereb;  clothe  the  bailee  with 
the  indicia  of  ownership  to  the  extent  that  upon 
iale  by  the  bailee  of  the  property  to  a  third 
person  the  bailor  cannot  recorer  the  property 
from  tbe  purchaser,  but  the  principle  d  caveat 
emptoK  applies. 

Appeal  from  Distriofe  Gonrt,  Chaves  Ooan- 
tji  McCn.an,  Jadffe, 

Action  In  replevin  by  H.  B.  Roberta  against 
Edward  Lobln.  Judgment  for  defendant, 
and  plaintiff  appeals.  ReveiBed,  with  In- 
structions to  enter  Judgment  for  plaintiff. 

TomllnBcm  Fort,  of  R<»well,  for  appellant 
Hiram  M.  Dow,  of  Boswell,  for  ai^ellee. 

BATNOLDS,  J.  TtiiB  case  an»e  out  of 
Qie  followliis  facts: 

The  lAalntUE  below,  H.  B.  Roberts,  appe- 
lant bere,  purcbased  w  July  24, 1918,  at  Roa- 
well,  three  8eoondluu4  automoMIeB  frwn  ome 
H.  T.  Bailey,  and  gare  bis  note  for  tiiem.  No 
bill  of  sale  was  made.  He  turned  the  cars 
over  to  Ow  H.  Jon^  wbo  took  than  to  bis 
ranch  In  the  country  about  two  miles  from 
Boswell.  Jones  was  a  medianlc  wbo  also 
bad  a  small  tana,  and  tbe  lAaiatiff  testlfled 
be  let  Jones  take  tbe  cars  to  bis  randi  be- 
cause at  ttiat  time  there  was  no  rown  In  tbe 
garage  which  tbe  plalntlfl  later,  but  on  tbe 
same  day,  purdiased  from  Bailey.  Roberts, 
tbe  plalntlCf,  further  testided  that  Jones 
owed  bim  8«ne  ^(mey,  and  tbat  Jones  agreed 
to  repair  these  cars  so  tiiat  they  could  be 
aoM.  and  pay  i^alntlff  what  be  owed  him  by 
doing  this  repair  work.  Jones  bad  suggested 
the  purcbase  of  these  cars  to  plaintiff.  Un- 
known to  plaintiff,  Jones  bad  placed  his 
name  upon  the  note  given  by  plaintiff  to 
Bailey  for  tbe  purchase  of  the  cars.  About 
August  1,  1018,  defendant,  Edward  Lubin, 
purcbased  one  of  these  cars  from  Jones,  who 
absconded  with  the  money  received  from  the 
purchase.  Plaintiff,  Roberts,  then  brought  an 
action  in  replevin  against  the  d^endant, 
Lubin,  for  tbe  car. 

It  does  not  appear  that  defendant  knew  of 
the  arrangement  between  plaintiff  and  Jones, 
bnt  tbat  he  was  a  purchaser  In  good  faith, 
acting  upon  tbe  supposition  that  Jones  owned 
the  car  In  question;  Jones  stating  to  blm, 
as  be  testified,  tbat  he  was  the  owner.  De- 
fendant, Lubin,  knew  nothing  of  tbe  note  In 
question,  nor  of  any  claim  of  the  plaintiff, 
Roberts,  but  apparently  relied  upon  the  pos- 
sesstcHi  ct  Jones  and  his  statements  as  to  bis 
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ownership  of  tbe  car.  Jury  was  waived  and 
the  case  was  tried  before  the  judge,  wbo  i^ve 
Judgment  for  tbe  defendant,  Lubin,  awarding 
blm  the  car.  No  findings  fact  were  made, 
but  in  an  oral  opinion  the  trial  Judge  bdd 
tbat  tbe  principle  Involved  In  tbe  case  was 
tbat  where  one  of  two  Innocent  persons 
should  suffer  tor  fraud  or  deception  of  a 
third  tbe  one  wbo  bad  made  sudt  fraud  or 
deception  possible  should  bear  tbe  loe& 
From  the  Judgment  rendered  tbe  i^alntUC 
appeals  to  this  court,  assigning  aa  error  tbe 
action  of  tbe  lower  omrt  in  rendering  Judg- 
ment against  bbu  and  tn  favor  (tf  tbe  defmd- 
ant 

Tbe  aKvellant  ctmtends  tbat  tbe  principle 
of  caveat  emptor  applies  to  tbls  case,  and 
tbat  tbe  facts  brought  out  im  Uie  trial  do  not 
work  an  estoppel  as  tb  him. 

As  stated  by  tbe  trial  Judge  In  his  oral 
(pinion,  Ibe  evidence  la  uncertain  and  hazy, 
but  be  apparently  did  not  base  bis  Judgment 
upon  the  fact  that  the  i^Intlff  failed  to  make 
out  a  case  as  to  his  ownership  of  tbe  car, 
bnt  on  the  fftct  tbat  be,  plaintiff,  bad,  by  his 
action,  clothed  Jones  with  the  indicia  of 
ownership  and  tb&t  he  was  estopped  by  this 
action. 

It  appears  tbat  the  plaintiff  took  no  affirm- 
ative steps  which  misled  defendant,  unless 
it  can  be  said  tbat  bis  allowing  Jones  to  have 
pDsseaalon  of  the  car  for  repair  is  one.  De- 
fendant did  not  know  about  the  note  by 
which,  in  the  controversy  between  Jones  and 
the  plaintiff,  Jones  might  have  claimed  to 
be  the  Joint  owner.  The  trial  Judge  laid 
stress  on  the  fact  that  the  cars  were  not  left 
in  plaintiff's  garage,  but  were  turned  over  to 
Jones  and  taken  by  him  to  his  ranch;  that 
plaintiff  had  no  bill  of  sale  for  them;  and 
that  the  note,  although  it  was  never  seen 
nor  considered  by  the  defendant,  was  never- 
theless a  Joint  note  and  made  Jones  a  Joint 
owner.  Can  it  be  said  that  as  a  matter  ot 
law  tbe  delivery  of  iK)ssessioa  of  an  auto- 
mobile to  Jones,  under  the  circumstancee  in 
this  case,  amounted  to.  clothing  bim  with  the 
indicia  of  ownership  and  estopped  the  plain- 
tiff? We  think  not 

In  our  opinion  Jones  was  a  bailee  fi>r  tbe 
purpose  of  repairing  the  cars,  and  the  de- 
fendant purchased  from  him  at  bis  peril.  As 
is  said  in  an  elaborate  note,  at  page  761, 
Davis  T.  First  National  Bank,  6  lad.  T.  124, 
89  S.  W.  1016,  25  L.  R.  A.  CN.  S.)  760 : 

"Does  the  owner  of  a  chattel  run  the  risk  of 
losing  it  by  parting  with  possession?  Has  the 
mere  holder  of  such  property  such  ostensible 
ownership  that  third  persons  may  deal  safely 
with  him  on  the  strength  of  the  apparent  title? 
These  qnestions  in  effect  are  answered  in  the 
affirmative  in  Davis  v.  First  National  Bank, 
bat  no  shadow  of  supp(»t  is  to  be  foand  In  other 
jurisdictions  for  the  rule  adopted  by  tha  In- 
dian Territory  court" 
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Again  In  the  same  note,  at  page  773 : 

"The  owner  of  a  diamond,  by  knowinsly  in- 
trusting it  to  a  dealer  in  jewdry  for  the  pur- 
pose of  obtaining  a  match  for  it,  or,  failing  in 
that,  to  get  an  c^er  for  it,  does  not  thereby 
BO  put  it  in  the  iwwer  of  the  bailee  to  act  aa 
apparent  owner  as  to  estop  the  bailor  from  sefe- 
tiog  up  title  as  against  a  subsequent  purchas- 
er without  notice.  Levi  t.  Booth,  68  Md.  306, 
42  Am.  Rep.  3S2.  The  court  says  that  it  is 
Tery  clear  that  the  bare  poasesslon  of  goods 
by  one,  though  he  may  happ«i  to  be  a  dealer  in 
that  class  of  goods,  does  not  clothe  him  with 
power  to  dispose  of  the  goods  as  though  he  were 
the  owner,  or  as  having  authority  as  agent 
to  sell  or  pledge  the  goods  to  the  preclusion  of 
the  right  of  the  real  owner.  If  he  sells  as  own- 
er, there  must  be  some  other  Indida  of  proper^ 
.  than  mere  possession ;  there  must  be  some  act 
or  conduct  on  the  part  of  the  real  owner  where- 
by the  party  selling  is  clothed  with  the  apparent 
ownership  or  authority  to  sell,  and  which  the 
real  owner  will  not  be  heard  to  deny  or  ques- 
tion to  the  prejudice  of  the  innocent  tiiird 
party,  dealing  on  the  faith  of  such  appearances. 
If  it  were  otherwise,  people  would  not  be  se- 
cure in  sraiding  their  watches  or  articles 
Jewelry  to  a  jeweler's  establishment  to  be  re- 
paired, or  doth  to  a  dothing  establishment  to 
be  made  into  garments. 

"One  who  leaves  jewelry  with  a  bailee  for 
safe-keeping  fa  not  estopped  from  recovering 
it  from  a  pledgee  of  the  bailee,  because  of  the 
fact  that  the  delivery  of  the  property  to  the 
bailee  clothes  him  with  apparent  ownovblp 
thereof.  Shafer  t.  Lbct.  121  Gal.  674,  64 
Pac  72. 

"It  watches  were,  witii  the  knowledge  and  oon- 
sent  of  the  owner.  In  the  posseesion  and  im>par- 
cnt  ownership  of  one  to  whom  the?  were  de- 
livered for  repair,  tht  owner  wiU  nevertheless 

not  be  estopped  from  ascertaining  title  aa 
against  a  bona  fide  pledgee  of  the  bailee.  Hilde- 
bum  V.  Nathans,  1  Phila.  (Pa.)  567.  The  court 
says  that  it  is  fortunate  that  it  is  so,  for,  if 
otherwise,  no  one  could  lend,  hire,  or  in  any 
war  transfer  Uie  custody  and  control  of  per- 
sonal property  to  another  without  putting  him- 
self at  the  mercy  of  the  person  thus  intrusted; 
and  a  tar?e  part  of  the  business  of  life — all  that 
is  comprised  under  the  great  1^1  head  of  bail- 
ment—would come  to  a  standstill,  or  at  best 
be  very  seriously  impeded." 

This  case  should  ttiereftne  be  reversed, 
with  InstructloDB  to  enter  judgment  for  the 
plaintiff;  and  It  la  so  ordered. 

PARKER,  a  J.,  and  ROBERTS,  J,, 
concur. 


DUOGER  T.  YOUNO  et  aL    (No.  2252.) 

(Supreme  Court  of  New  Mexico.  Feb.  2, 1820.) 

(Bvllaius  ly  the  Court.) 
Pleapino  i8='345(2)  —  Jcjdombht  on  pixa.d- 

IHQa  1TNAUTH0BIZSD  WHEU  IBSUK  Or  FACTT 

IS  RAISED  BY  ANSWER. 

Where  the  answer  denies  material  allega- 
tions in  the  complaint  and  an  issue  of  fact  is 


raised,  it  Is  error  to  grant  a  motioQ  for  Judg- 
ment on  the  pleadings. 

Error  to  District  Court,  Lincoln  County; 
Medler,  Judge. 

Condemnation  proceedings  by  Hal  Young 
and  another  against  Kaverly  <3i  Dn^er. 
Judgment .  for  plaintiffs,  and  defendant 
brings  error.    Berorsed,  with  InstmctlonB. 

B.  B.  Hamilton,  of  Carrlzozo,  and  Francis 
a  Wils(m  and  Danl^  K.  Sadler,  botb  of 
Santa  F^  fbr  plaintiff  hi  error. 

O.  B.  Barber,  of  Oairtsom,  for  defandanta 

in  error, 

BAYNOU}S,  J.  Ibis  case  la  before  tbe 
court  for  the  second  time.  The  first  deci- 
sion la  reported  under  title  ctf  Yonng  t.  Dag- 
ger, 23  N.  M.  613,  170  Pac.  61,  where  a  lodg- 
ment diamlsalng  the  plaintiff^  and  appel- 
lants* cfKupIaint  waa  reversed  and  the  case 
remanded.  In  the  former  aiqpeal  the  plain- 
tiffs alleged,  among  other  things,  that  their 
application  to  appropriate  waters  had  been. 
approved  by  the  state  engineer.  A  motion 
was  filed  to  make  the  complaint  more  d^- 
nite  and  certain,  and  the  motion  was  aoa- 
talned  by  the  trial  court  on  the  groond  that 
the  appropriation  of  the  water  vna  shown  to 
be  fbr  a  private  and  hot  a  puUlc  use.  The 
plaintiffs  then  refosed  to  plead  farther  and 
Judgment  Was  altered  dismissing  Qie  com- 
plaint. From  tUs  Judgment,  tbe  first  appeal 
was  taken,  and  this  court  rerersed  the  case 
on  tbe  ground  that  under  the  decision  of 
Olty  of  Albuquerque  t.  Oarda,  17  N.  M.  448. 
130  Pac.  118,  the  use  of  water  for  Irrigation 
purposes  constitutes  a  public  use;  and  tbe 
court  further  hdd  tha^  by  the  allegations  of 
the  approval  of  the  state  engineer  of  plain- 
tiffs' application  to  appropriate  water,  they 
had  acquired  the  right  to  divert  the  waters 
in  question  to  the  extent  granted  1^  the 
state  englnew,  said  engineer  bdng  the  offi- 
cer in  control  of  these  matters.  See  Yonng 
et  al.  V.  Dngger,  2S  N.  If.  613,  at  SIQ  and 
616,  170  Pat  61. 

On  the  second  trial  below  the  idalntttFa 
alleged,  among  other  things: 

"That  they  were  the  owners  of  480  acres  of 
desert  land ;  that  they  own  a  certain  irrigation 
ditch;  that  plaintiffs  have  made  an  appropria- 
tion of  water  in  the  Nogal  creek  to  sapply  va- 
ta  fbr  brisntion,  vriilch  said  appropriation  has 
been  allowed  and  approved  by  the  state  engi- 
neer ;  and  that  tbe  irrigation  ditdi  has  been  re- 
cently completed  at  a  cost  to  pl^tifiEs  of  |605." 

Defendant  in  his  answer  alleges  that  "he 
la  not  possessed  with  soffldeut  information 
on  which  to  admit"  these  allegations,  "and 
therefore  denies  the  said  allegations  and  de- 
mands strict  proof  of  the  same." 

Plaintiff  then  moved  for  the  appointment 
of  three  commissioners  to  assess  the  damag- 
es due  defendant  for  the  condemnati(m  of  his 
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land,  and  at  the  same  time  moved  to  strike 
defioidaiit* 8  answer  from  0ie  files.  The 
court  oremded  ttie  motlm  to  strike  the  an- 
swer  from  the  flies,  bat  granted  the  motioD 
to  appoint  omumiBtdoners.  PlalntUfs  tboi 
moired  tlie  oonrt  for  Jndgmoit  on  tbe  plead- 
ings, and  dtf^dant  at  titte  same  time  asked 
leare  to  take  erfdawe  in  siqiport  of  the  alle- 
gatl<ma  In  his  answer.  The  court  granted 
tlie  motlan  for  judgment  on  tiie  pleadings 
and  denied  fhe  defondant  the  right  to  in- 
trodoce  evidence  In  support  of  his  answer. 
^Hereafter  the  oommiselonerB  filed  their  re- 
port which  was  approred  by  tiie  Judge,  and 
by  its  terms  allowed  ISO  damages  to  defend- 
ant and  gave  plalntUI  die  rl^t  of  way  OTer 
defendant's  land  for  tlie  maintenance  of  said 
Irrigation  ditch. 

Defendant  sued  out  a  writ  of  emnr  to  this 
court,  naslgnlng,  among  other  things,  the  ac- 
tion of  tihe  trial  court  in  sustaining  the  mo- 
tl(m  for  Judgment  on  the  pleadings  and  deny- 
ing blm  leave  to  take  eridence  In  support  of 
the  allegations  in  his  answer.  The  defendr 
ant  In  error,  plaintiff  below,  has  filed  a  mo- 
tion to  dismiss  the  appeal  on  the  ground 
that  tbe  questtons  In  oontroTersy  here  have 
bera  settled  in  the  former  appeal. 

We  do  not  take  this  rlew  of  the  case.  The 
former  opinion  decided  that  the  allegaaons 
of  the  complaint  setting  forth  the  approval  of 
the  approiHiafion  which  had  been  made  by 
the  state  engineer,  and  the  fact  that  these 
waters  were  alleged  to  be  intended  for  irriga- 
tion pnrposes  stated  a  cause  of  action,  and 
that  It  was  error  for  the  trial  court  to  dis- 
miss the  complaint  containing  such  allega- 
tlona.  In  this  second  appeal  the  truth  of 
many  of  the  auctions  In  the  complaint  is 
denied  by  the  answer,  raising  an  entirely 
different  question,  namely,  whether  or  not 
the  court  erred  in  granting  a  motion  for 
Judgment  on  the  pleadings,  when  the  answer 
contained  denials  of  auctions  in  the  com- 
plaint, and  also  the  refusal  of  the  trial  court 
to  allow  the  defendant  to  Introduce  evidence 
in  support  of  his  allegations.  T^ese  points 
were  not  raised  in  the  former  appeal.  We 
believe  the  motion  to  dismiss  the  appeal  Is 
not  well  talien,  and  it  Is  therefore  denied. 

Defendant,  the  plaintiff  in  error  here,  urg- 
es that  the  court  below  committed  error  In 
sustaining  the  motion  for  Judgment  on  the 
pleadings  and  denying  him  the  right  to  in- 
troduce evidence  in  support  of  his  allega- 
tions. The  denial  of  the  facts  was  on  infor- 
mation and  belief,  but  there  was  an  issue  of 
fact  which  the  court  cannot  disregard  in 
granting  this  motion.  Although  many  of  the 
matters  set  forth 'In  the  answer  are  irrele- 
vant and  Immaterial  under  the  former  deci- 
sion of  this  case  and  the  court  could  have 
striclcen  them  upon  proper  motion,  there  is 
a  denial  of  the  plaintiff's  ownership  of  the 
property  and  ditch,  and  also  a  denial  of  the 
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ai^roval  by  tlia  state  engineer  olt  the  lyvpxo- 
prlation  of  water.  This  d«ilal  upon  infor- 
mation and  bdief  raises  an  issue  of  fact, 
and  the  burden  is  nptm  the  plaintiff  to  prove 
his  case.  Clark  v.  Apex  Mining  Co..  13 
N.  IC  410,  at  421, 86  Pac.  968;  the  motion  for 
Judgment  on  the  pleadings  Snores  this  issue 
and.  treats  facts  alleged  as  admitted,  when 
th^  are  In  tmUi  denied  1^  Qie  answer. 

The  court  therefore  erred  in  granting  the 
motion  for  Judgment  <m  the  pleadings,  and 
the  case  la  reversed,  with  Instmctkms  to 
llie  motion  ftor  Judgment  on  the  pSead- 
iags  and  inoceed  wltti  the  trial  of  Oie  case^ 
and  it  la  80  ordered. 

PABKBR,  a  J.,  andBOBHBTS,  J.,Goncar. 


STATB  T.  ABMIJO.   (No.  2442.) 

(Supreme  C3onrt  of  New  Mexico.  Feb.  2,  1920:) 

(ByUabut  hy  the  Court.) 
Bafb  4s954(1)  —  TEaenumT  in  oobboboka- 

TXOH  or  FB08E0XJTBIX  HOT  RICEaSABT; 
CKABQB  nNCOBBOBOBATBn  XK  CtBOUlCSrANOEa 

iNsurncnNT. 
Id  this  jurisdiction  no  corroboration  of  a 
proaecntrix  for  rape,  by  way  of  testimony  of  an 
independent  character  emanatiog  from  an  out* 
aide  source,  Is  required  in  order  to  sustain  a 
conviction.  Bnt  the  bald  charge  of  a  woman 
against  a  man  in  this  reffsrd,  unsupported  and 
uncorroborated  bj  facta  and  drcnmstances 
IKjinting  to  tlie  guilt  of  the  accused,  is  insuffi- 
cient to  meet  the  requirement  of  the  law  that  a 
verdict  most  be  supported  by  substantial  evi- 
dence. 

Appeal  from  Dlstrtct  Clbnrt,  San  Miguel 
(bounty ;  Leahy,  Judge. 

Olaudlo  ArmlJo  was  convicted  of  statutory 
rape,  his  sentence  was  suspended  during 
good  behavior,  end  on  his  payment  Into  court 
of  a  certain  sum,  he  appeals.  Reversed  and 
cause  remanded,  with  directl<ms  to  aws^d  a 
new  triaL 

Chas.  W.  O.  Ward,  of  Las  Vegai^  for  ap- 
pellant 

Nicholas  D.  Meyer,  Asst.  Atty.  Oen«  *oie 
the  State. 

PARKBR,  O.  J.  The  appellant  was  con- 
victed of  statutory  rape  under  section  14&3, 
Code  191C,  as  amended  chapter  Gl,  Laws 
1915,  which  makes  it  a  felony  to  hare  sexu- 
al intercourse  with  a  female  under  the  age  of 
16  years.  The  court  sentoiced  the  defendani 
to  Impriscmmeut  in  the  penitentiary  tor  b 
years,  the  minimum  penalty  provided  by  the 
statute,  but  entered  an  order,  suspending  the 
sentence  dnrlng  good  b^avlor,  and  upon 
condition  that  the  defendant  pay  Into  the 
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register  of  the  conrt  $16  p«r  month  for  the 
snpport  of  the  child.  The  defendant  there- 
upon appealed  to  this  court 

The  prosecutrix  testified  that  the  act  was 
committed  on  the  IStb  day  of  November, 
lftl7,  and  that  it  was  committed  against  her 
consent  and  notwithstanding  her  physical  re- 
sistance. A  child  was  bom  as  the  result  of 
audti  alleged  intercourse  m  June  28,  191S. 
The  prosecutrix  nerer  mentioned  the  occur- 
rence, nor  did  she  make  any  c<HnpIaint  to  any 
one  until  in  May,  1918,  she  told  Mrs.  Apolo- 
nlo  Sena,  her  mftthnr,  and  Apolonlo  Sena, 
at  Mr.  Sena's  house,  whoi  she  was  c<mfront- 
ed  with  an  InQutry  from  Mrs.  Sena  as  to 
what  was  the  matter  with  her ;  she  then  be- 
ing In  a  omdltlMi  to  show  that  she  was  preg- 
nant She  was  bom  June  Id,  1903,  and  was 
consecjuently  about  14%  years  of  age  at  the 
time  of  the  alleged  commission  of  the  offense. 
She  testifled  that  she  never  had  intercourse 
with  the  defUdant  bnt  ODce,  and  never  be- 
fore OT  after  with  any  other  person.  She 
testified  that  at  the  time  of  tlie  occurrence 
die  woifted  for  a  Mrs.  'WUllain  Booth  Im 
about  a  montii,  and  continued  her  service  for 
about  one  week  after  the  occurrence. 

Ber  father,  liuis  TlgO,  testified  that  the 
girl  vrent  to  woriE  for  Mrs.  BooUi  <n  the  15th 
of  November,  but  did  not  go  back  to  work  at 
that  place  any  more,  thus  contradicting  the 
testimony  of  the  prosecntiiz.  Upco  cross- 
examinatlon,  be  stated  that  the  reason  the 
girl  did  not  go  back  to  work  im  Mrs.  Booth 
was  because  he,  the  father,  did  not  want  her 
to.  Vfhea  preMed  for  some  reason  why  be 
did  not  want  her  to  go  back  to  work,  he 
could  not  give  one  further  than  to  say  that 
he  simply  did  not  want  her  to  go. 

Lnisa  Bacay  Vigil,  mother  of  the  girl,  tes- 
tified that  the  child  was  bom  on  June  28, 
1018,  and  that  the  girl  shortly  after  the  16th 
of  November  told  her  what  had  happened  to 
her.  This  was  flatly  denied  by  the  prosecu- 
trix. The  nkother  testified  that  the  ^rl  told 
her  that  "that  boy  had  forced  her,  and  that 
he  had  promised  to  marry  her."  She  also  de- 
scribed with  some  detail  the  circumstances 
surrounding  the  alleged  accomplishment  of 
the  act 

At  the  close  of  the  state's  case,  tiie  dtfend- 
ant  moved  for  an  Instructed  verdict  upon  the 
ground  that  tliere  was  no  corrotxH^tloa  of 
the  prosecutrix's  charges,  which  motion  was 
denied. 

For  the  defense  Mrs.  William;  Booth,  sister 
of  the  defendant,  testified  that  the  girl  work- 
ed for  her  on  July  4,  1917,  and  did  not  re- 
turn to  work  until  the  following  March,  in 
1918.  She  testified  po^tlvely  that  the  girl 
did  not  woiic  at  her  house  in  November,  1917. 

William  Booth,  brother-in-law  of  the  de- 
fendant, testified  that  the  girl  did  not  work 
at  his  house  in  November,  1917,  that  she 
was  there  <m  July  4,  1917,  looking  after  the 
<Ailldren  while  he  and  bis  wife  went  to  the 


OowboyE^  Bennlon  parade.  He.  said  that  on 
March  19,  1918,  she  commenced  to  work 
again  for  his  wife,  and  worked  four  or  five 
days.  They  had  amt  for  her  sister,  bnt  her 
people  had  sent  ber.  He  testified  that  be 
paid  the  bills,  and  could  not  afford  to  ke^  a 
girl  unless  the  same  was  abscdutely  necessa- 
ry, and  that  he  knew  positive^  that  the  girl 
did  not  work  at  his  house  In  November,  1917. 

The  defendant  testified  In  his  own  behalf, 
and  stated  that  ihe  girl  worked  at  his  slster^i 
house  In  July,  1917,  and  la  Mardi  follow- 
ing. He  said  that  outside  of  these  times  he 
never  saw  her  at  the  house,  and  that  he  nev- 
er went  oat  with  her.  He  denied  the  all^^ 
act  of  November  16,  1917,  or  that  at  any  oth- 
er time  be  had  Intercourse  with  her. 

In  rebuttal,  In  order  to  combantB  the 
prosecntiii;  a  woman,  Mrs.  Frandsaulta 
TafOya,  was  called,  and  testified  that  she- 
knew  her  to  have  been  looking  after  the 
ISooth  diUdxen  for  about  a  montli  In  1917. 
She  flailed,  howero,  to  corrrttwcate  the  pros- 
ecatrlx,  In  that  she  testified  that  it  was  In 
April  that  she  saw  beat.  Rose  Vigil,  slater  of 
the  proeecutrlx,  testified  that  the  girl  worked 
from  Ajfin  to  July  for  Mrs.  Booth,  and  thai 
In  November,  bnt  toiled  to  state  mm  than 
die  bsld  fact  that  it  was  In  November  ttiat 
she  matoBA  for  Mrs.  Booth. 

At  this  point  the  case  was  dosed,  and  the 
state  rested,  bnt  190B  apiOlcatlon  to  the 
court  the  defendant  was  allowed  to  put  upon 
the  Btand  Cristobal  Montoya,  who  had  been 
under  process,  but  who  had  Just  tiieo  arrived 
in  the  courtroom.  In  her  testimiony  the  pros- 
ecntrlx  had  denied  that  she  ever  went  any- 
where with  any  of  the  boys  to  picture  shows 
or  elsewhere.  This  witness  testified  that 
some  time  in  April,  1917,  he  commenced  pay- 
ing attention  to  the  prosecntrix,  and  went 
out  with  her  to  picture  shows  on  several  oc- 
casions, and  that  on  four  or  five  occasions 
the  girl  came  to  his  room  to  visit  wltli  him. 
He  denied,  however,  ever  having  sexual  In- 
tercourse wltii  her. 

The  foregoing  is  a  fair  rCguraC  of  the  testi- 
mony in  the  case.  An  analysis  of  the  same 
compels  one  to  conclude  that  the  charge 
made  against  the  defendant  is  an  absolute 
and  palpable  fraud,  designed  to  victimize 
an  Innocent  young  man.  The  prosecutrix  tes- 
tified to  the  bald  facts  that  she  was  alone  in 
Mrs.  Booth's  bouse  on  the  afternoon  of  the 
15th  of  Novenber,  1917;  that  the  defetid- 
ant  came  In,  locked  the  doors,  threw  ber 
down  on  the  bed,  and  consummated  the  act 
after  overpowering  her  resistance.  Several 
apparently  reputable  witnesses  testified  that 
she  was  not  working  at  the  place  In  Novem- 
ber, 1917,  and  their  testimray  Is  so  drcnm- 
etantlally  fortified  as  to  carry  absolute  con- 
viction, notwithstanding  that  they  are  rela- 
tives of  the  defendant  On  the  other  hand, 
the  bald  stat«nait  is  made  by  relatives  of 
the  prosecutrix  that  she  worked  at  the  Booth 
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faotue  oa  tha  ifftb  of  Niy?ember,  191T.  None 
of  them  saw  her  go  to  the  boose,  and  none 
of  tAem  knew  wbeOi^  ihe  was  voridng  at 
tbe  bouse  or  not  From  the  16tb  of  Novem- 
ber nntU  some  time  In  Uay,  1018,  theprosecn- 
trlx  never  told  a  person  about  wbat  lud  hap- 
pened to  her.  She  finally  made  a  statement 
when  confronted  wlQi  her  condition  as  mani- 
fested by  her  external  an>earance,  and  Im- 
plicated the  deftndant  In  an  att«npt  to  as- 
sist Uie  proeecntlon,  the  mother  of  the  prose- 
cDtrlx  teetlfled  Uiat  shortly  after  ttie  occox^ 
raiee'tiie  girl  told  ber  about  the  drcumstanc- 
es,  but  In  this  she  flatly  contradicted  the 
prosecutrix,  leaving  tbe  substance  and  rfPect 
of  the  testimony  of  tbe  ttro  of  no  value  what- 
ever. 

'Wis  have  then  a  case  where  tlie  state  must 
rely  uptni  ttie  bald  statonent  of  a  girl  that 
she  was  raped  <m  a  c«-taln  day  and  at  a  cer- 
tain place  by  a  certain  man,  without  flie  sup- 
port of  a  single  fact  or  drcnmstance  toiding 
to  corroborate  that  statomott.  The  question 
then  la,  Is  this  sort  of  ivoof  sufflcl»t  to  sus- 
tain tbe  cOnvicttmiT 

In  State  V.  Ellison.  19  N.  M.  428,  144  Pac 
10,  It  is  stated: 

"Bnt  In  the  atwenee  of  a  statute  a  man  may 
be  convicted  of  rape  on  tbe  nncorroborated  tee- 
timony  of  a  Btnimpet.  or  he  maj  be  convicted 
on  the  nncorroborated  testimony  of  a  i^l  bdow 
10  yeats  of  age.'* 

In  that  case  the  court  reviewed  all  of  the 
New  Mexico  cases,  and  said  further: 

"It  is,  of  course,  true  that  in  a  sense  the  testi- 
mony of  a  prosecutrix  must  be  corroborated. 
That  ii^  It  must  bring  togettier  a  nnmbw  of 
surrounding  facts  and  cireumstancee  whicb  coin- 
dde  with  and  tend  to  establish  the  troth  of  her 
testimony.  Without  such  anrronnding  facts  and 
circumstances,  the  bald  statemmt  and  charge  of 
a  woman  against  a  man  would  be  bo  devoid  of 
testimonial  value  as  to  render  it  unworthy  of 
belief^  and  to  canse  it  to  fail  to  meet  the  re- 
qnireiaente  of  the  law,  namely,  evidence  of  a 
snbstantial  diaracter.  In  this  sense  there  must, 
of  eoum,  be  corroboration.  In  some  of  the 
states  by  reason  ol  tbe  terras  oi  the  statute, 
corroboration  must  come  from  some  ontsifle 
source  in  tlie  fonn  of  testimony  of  an  indepoid- 
ent  character,  disconnected  from  the  testimony 
of  the  prosecutrix.  It  Is  not  in  this  sense,  in 
this  jurisdiction,  that  the  prosecutrix  must  be 
corroborated." 

With  this  statement  of  the  poaitltKi  of  the 
court  upon  this  subject  we  are  aiUrdy  satis- 
fled  at  tbis  time,  and  see  no  reason  to  de- 
part from  it  If  there  were  a  single  unegnlv- 
ocal  fact,  established  by  a  single  witness, 
shown  by  his  examination  to  be  fair  and 
wllUng  and  aUe  to  tsU  the  truth,  wtdch 
pointed  unerringly  to  the  guilt  of  the  detena- 
ant,  vre  abould  say  that  tlie  verdict  should 
not  be  diatufbed.  There  is  no  sudi  t&ct  in 


this  record,  aad  for  fliat  reason  ttie  verdict  it 
not  Bui9<»ted  by  any  substantial  evid»c& 

VoT  the  reasons  stated,  die  judgmoit  of  On 
lower  court  will  be  reversed  and  the  cause 
iwnanded,  vrlth  dlrectionB  to  award  a  new 
trial ;  and  It  Is  so  ordered. 

BOBBRXS  and  BAYNOLDS,  JJ^  concur. 


BAOERMAN  IRR.  CO.  v.  BAST  GRAND 
PLAINS  DRAINAOB  DIST. 
(Na  2834.) 

(Supreme  Court  of  New  Mexico.  Jan.  26, 1830.) 
(ByUaiut  by  ike  Co%rt.) 

1.  WaTKBS  and  WAIKB  00T7B8E8  <Ss»lSO— Ab- 
TmOZAI.  WATBBS  HOT  SUSJICT  TO  APPBO- 
FBIATIOH. 

Artificial  waters  are  not  subject  to  aK>ro- 
priatioB  under  the  stetates  of  tills  stete. 

2.  WAnsa  AND  WATKB  COtnSBa  «S3l90,  142— 

Watebs  stranor  to  appeopbiatzon;  owrbb 

or  ABTZnOIAL  BTKBAU  irOT  BBQUIBBn  TO 
CONTXNtJS  TO  SUPPLY  ILOW  ZKTO  NATDBAL 
STBEAV. 

Natural  waters  flowing  in  streams  and  wa- 
ter courses  are  subject  to  appropriation.  The 
creator  of  an  artificial  flow  of  water  is  the  own- 
er of  the  water  so  long  as  it  Is  confined  to  his 
property,  but  when  such  artiSdal  waters  are 
deposited  into  a  natural  stream,  and  the  creator 
of  the  flow  hag  lost  bis  dominion  over  the  same, 
such  waters  l)ecome  a  part  of  the  waters  of  the 
stream,  and  are  subject  to  appropriation  and 
use ;  bnt  it  -is  only  after  such  watAs  reach  tbe 
stream  tliat  th^  are  sabject  to  appropriation 
and  use,  and  the  approprlator  or  user  of  sudi 
waters  can  acquire  no  right  as  against  tbe  cre- 
ator of  the  flow  to  require  him  to  cmithine  sup- 
plying such  waters  to  tiie  stream. 

8.  Watbb  ard  watbb  ooubsbs  «snl«i— Ib- 

UOATZOn  CANAL  OAHHOT  BBQUIBB  DBAZHAOX 
DI8TBICI  DIBOHABQINa  WATEBS  ZHTO  CANAL 
TO  CONTINUE  SUCH  FLOW. 

Where  a  drainage  district,  organized  under 
the  statuses  of  this  state,  constructs  a  drainage 
system,  and  the  drainage  ditdi  Sows  Into  an 
Irrigation  canal,  no  right  on  the  part  of  the 
irrigation  canal  exists  to  require  a  continua- 
tion of  Bucfa  flow  of  water. 

Appeal  from  District  Oourt,  Chaves  Coun- 
ty; McClure,  Judge. 

Suit  by  the  Hagerman  Irrigation  Company 
against  the  East  Grand  Plains  Drainage 
District  to  enjoin  a  diversion  of  water. 
Decree  tot  defendant^  and  plaintiff  lyqpeals. 
Affirmed. 

K  O.  FuUoi  and  W.  A.  Dunn,  both  of  Boa- 
well,  for  al^ellant 
B>  D.  Bowery  <tf  Boswtf  1,  foe  app^e& 

B0BE1BT8,  J.  Tbe  appellee  Is  a  dialnaga 
ditdi  organized  under  the  laxwIsiMis  of  cbap- 
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ter  31,  Code  191S.  This  chapter  iH^Tldea 
for  the  organization  of  Btich  a  ditch  by  the 
adult  owners  of  land  within  any  district  of 
land,  and  such  drainage  ditch,  when  formed 
as  required  by  law,  la  managed  by  three  com- 
missioners appointed  by  the  Judge  of  the 
district  court.  Such  drainage  dltdi  Is  made 
a  corporation,  and  giren  power  to  sue  and  be 
sued.  The  appellee  herein  was  organized  by 
the  lando^vIle^3  of  the  East  Grand  Plains 
neighborhood  In  Chaves  county  for  tlie  pur- 
pose of  draining  the  lands  owned  by  certain 
Individuals  within  the  limits  of  the  district 
The  district  In  question  was  organized  in 
1916,  and  began  the  construction  of  a  system 
of  drainage  to  reclaim  the  lands  within  the 
limits  of  the  district  The  drains  were  oon> 
stmcted  of  tile  laid  boieath  the  surface  of 
tbe  earth.  In  constructing  the  syst^  the 
excavation  and  laying  of  tile  were  begun  on 
the  canal  of  the  Hagerman  Irrigation  Com- 
pany. This  was  an  artifldal  canal,  construct- 
ed by  the  appelant  many  years  ago, 
prior  to  the  formati<Hi  of  the  drainage  ditch, 
and  the  canal  company  was  engaged  in  sap- 
plyiiig  water,  to  omsumers  living  below  the 
outlet  <a  the  drainage  ditch,  for  cunpensa- 
tion.  Water  from  tbe  drainage  ditdi  b^an 
flowing  into  the  canal  aa  soon  as  it  bad  been 
constructed  for  a  sufficient  leagOn  to  afford 
any  drainagei  but  tbe  laterals  and  feeders 
fc»-  tlie  main  drain  wwe  not  all  aomi^eted 
until  Febmarr,  When  Uie  drainage 

system  was  ccHnpIeted  there  were  from  four 
to  ten  second  feet  of  water  flowing  from  the 
drainage  <Utdt  Into  appcdlanVs  canaL  In  tbe 
year  laiT  Oiere  at  times  as  modi  as 
ten  secmd'  feet  of  water  flowing  Into  appel- 
lant's canal  from  tbe  drainage  dltdi,  and  in 
Oiat  year  a  contract  was  made  between  the 
canal  company  and  the  drainage  commission- 
ers, by  vhldh  the  water  was  leased  to  tbe 
canal  company  f<nr  aoe  year,  for  tbe  snm  of 
9S90.  Early  In  the  year  1^  tiie  drainage 
commlsalonera  conceived  the  idea  of  carrying 
tbe  water  devdoped  by  the  drainage  system 
across  the  canal  of  the  ajwellant,  and  Intend- 
ed to  water  to  other  parties  beyond  tbe 
canal  ot  tbe  appelant  The  drainage  com- 
missioners attempted  to  purchase  a  right  of 
way  across  aK>elUtnt^8  canal  for  tJie  porpose 
of  building  a  flume  to  carry  the  water.  The 
canal  company  refused  to  sell  a  right  of  way, 
and  a  condemuatkm  suit  was  instituted,  and 
commissioners  were  ai^lnted  by  the  district 
court  to  ai^ralse  the  damage  to  aj^pellant 
Thereafter,  and  before  the  commissioners 
had  reported,  appellant  instituted  this  suit 
ill  the  district  court  of  Chaves  county  for  the 
purpose  of  enjoining  appellee  from  diverting 
the  water  which  had  been  flowing  into  the 
canal  from  appellee's  drain  ditch.  The  com- 
plaint asked  the  relief  upon  two  theories: 
(1)  That  it  bad  acquired  a  right  to  the  water 
by  appropriation;  (2)  that  it  had  acquired  a 
right  to  the  use  of  the  water  by  prescription. 
Upon  the  trial  the  claim  to  the  wat^,  by 
pr^criptloo,  was  abandoned,  and  reliance 


was  placed  only  upon  tbe  alleged  appropria* 

tlon  of  the  wat«r. 

An  answer  was  flled  by  api>ellee,  admitting 
that  it  intended  to  carry  the  water  beyond 
ai^t^lant's  canal  and  sell  the  same,  but  set 
up  that  ai^>ellant  owned  no  Interest  or  right 
whatever  Ixi  and  to  the  waters  developed  by 
the  drainage  ditcli,  and  dolled  that  it  had 
made  a  valid  appn^Mlation  of  the  same. 
The  court,  after  hearing  the  evidience,  made 
findings  of  fact  and  stated  c<»Mdasi<His  of 
law,  upon  wbich  judgment  was  altered  for 
appellee^  trom  wideSi  tbls  appeal  is.  pros- 
ecuted. 

Appellant  argues  ten  propositions,  upon 
which  It  relies  for  a  reversal,  but  the  decisive 
question  in  the  case  Is  as  to  whether  or  not 
appelant  had  made  a  valid  ai^n^rlatloo  of 
the  waters  flowtog  Into  ik  canal  from  the 
drain  of  ai^>ellee. 

We  do  not  regard  the  Question  as  to  the 
disposition  which  app^lee  Intended  to  make 
of  the  waters  as  of  any  Importance;  If  ap- 
pellant did  not  have,  as  against  the  appellee, 
a  right  to  the  continuous  receipt  and  use  of 
the  water  in  question.  It  would  have  no 
standing  in  a  court  of  equity.  Consequently 
the  question  to  be  determined  is.  Did  the 
appellant  acquire  a  right  to*  the  use  of  this 
water  as  against  tbe  creator  of  tbe  artificial 
flow?  In  passing,  it  Is  proper  to  say  that  a 
different  queBti(Hi  would  be  Involved  should 
a  cwiteBt  arise  between  two  parties  as  to  the 
right  to  the  use  of  water  created  by  an  arti- 
ficial Sow,  neitbw  of  sndi  puHsB  being  Uie 
creator  of  such  flow. 

[1]  That  artificial  waters  are  not  subject 
to  appropriation  under  the  statutes  of  this 
state  is  demtmstrated  by  a  quotation  of  sec- 
tion 5654,  Code  1915,  defining  what  waters 
are  subject  to  appropriation.  This  section 
reads  as  f<^WB; 

"AH  natural  waters  flowing  in  streams  and 
water  courses,  whether  such  be  perennial,  or 
torrential,  within  the  limits  of  the  state  of  New 
Mexico,  belong  to  tbe  public  and  are  subject  to 
appropriation  for  bentfScia]  nae." 

LAkewIse  under  the  Conatitution  of  the 
state  (section  2,  article  16)  only  the  unap- 
propriated water  of  every  natural  stream  la 
subject  to  apprc^riati<m. 

The  question  then  arises  as  to  whether 
such  waters  were  subject  to  appropriation  at 
common  law,  or  In  the  absence  of  statute.  In 
Kinney  on  Irrigation  and  Water  Rights,  vol. 
2,  f  1018,  tbe  anttior  says: 

"No  prescriptive  right  can  be  acquired  as 
against  mere  waste  waters.  In  fact  no  right 
can  be  acquired  to  have  the  discharge  of  waste 
water  continued  either  by  appropriation,  pre- 
scription, or  estoppel  r^ardless  ot  tbe  time  such 
waste  water  has  been  used  by  tbose  elaiTning  the 
right" 

In  Wlel  on  Water  Sights  tn  the  Western 
States,  ToL  1, 1  DO,  the  author  says: 
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''While  artificial  flow  claimants  may  thna  have 
prioriCy  between  themaelres,  they  can  have  no 
riRht  of  continuance  against  the  owner  of  the 
nataml  supply,  except  by  grant,  condmnatlra* 
or  dedication.'' 

And  In  section  67  the  same  author  says: 

"No  action,  therefore,  wUl  lie  for  en  injury 
by  the  diversion  of  an  artificial  water  course 
where  from  the  nature  of  the  case  it  is  obvious 
that  the  enjoyment  of  it  depends  upon  tempo- 
rary drcomstances,  and  is  not  of  a  permanent 
character.** 

In  the  case  oC  Wood  t.  Waud,  S  Exdiean^t 
tWt  the  court  said: 

"We  entirely  concur  with  Lord  Dernnan,  O. 
J.,  that  'the  proposition  that  a  water  course,  of 
whatever  antiquity,  and  in  whatever  degree  en- 
joyed by  numerous  persons,  cannot  be  enjoyed 
BO  as  to  confer  a  right  to  the  use  of  the  water, 
if  proved  to  have  been  originally  artificial,  is 
quite  Indefensible,'  but,  on  the  other  band,  the 
general  proposition  that,  under  an  circum- 
stances the  right  to  water  courses,  arising  from 
enjoyment,  is  the  same  whether  they  be  natural 
or  artificial  cannot  possibly  be  snstained.  The 
right  to  artificial  water  courses,  as  against  the 
party  creating  them,  surely  must  depend  upon 
the  character  of  the  water  course,  whether  it  he 
of  a  pennanoit  or  temporary  nature,  and  upon 
the  circumstances  nnder  which  it  is  created. 
^Hie  enjoyment  for  SO  years  of  a  stream  diverted 
or  penned  np  by  permanent  cmbankments^lear- 
ly  stands  upon  a  different  footing  from  the  en- 
joyment of  a  flow  of  water  originatiDg  in  the 
mode  of  occnpation  or  alteration  of  a  person's 
property  and  presumably  of  a  temporary  char- 
acter, and  liable  to  variation. 

"The  flow  of  water  for  20  years  from  the 
eaves  of  a  house  could  not  give  a  right  to  the 
neighbor  to  Insist  that  the  house  should  not  be 
puUed  down  or  altered,  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow 
of  water  from  a  drain,  for  the  purposes  of  agri- 
cultural improvements,  for  20  years,  could  not 
give  a  right  to  the  neighbor  so  as  to  preclude  the 
proprietor  from  altering  the  level  of  his  drains 
for  the  greater  improremeot  of  the  land.  He 
state  of  circumstances  in  such  cases  shows  that 
one  party  never  intended  to  give,  nor  the  other 
enjoy,  the  OH  of  the  stream  as  a  matter  of  right 
It  then,  this  had  been  a  question  between  the 
pontiffs  and  the  colliery  owners,  It  seems  to  us 
that  the  plaintiffs  could  not  have  maintained 
an  action  for  omitting  to  pump  water  by  ma- 
chinery (and  in  this  the  Court  of  Queen's  Bench 
and  Exchequer  entirely  agree  In  the  case  above 
cited).  Nor,  if  the  colliery  proprietors  had 
-chosen  to  pump  out  the  water  from  the  pit, 
from  whence  the  stream  flowed  continuously, 
and  caused  what  is  termed  the  natural  flow  to 
cease,  could  the  plaintiffs,  in  our  opinion,  have 
sued  them  for  so  doing." 

In  the  case  of  Arkwrlght  t.  Gell,  fi  Ueeson 
A  Welsby,  202.  the  court  had  before  It  for 
eonslderatlon  rights  to  the  use  of  an  artifi- 
cial flow  of  water  created  by  the  drainage  of 
a  mine.  The  flow  had  been  kept  up  and  con- 
tinued tor  many  years,  and  the  conrt  held 
that  one  nalng  the  water,  although  for  a 


period  of  more  than  20  years,  acquired  no 
rigrht  as  against  the  creator  of  the  flow;  that 
the  flow  could  be  dlsconUnued  at  any  .time 
by  the  owners  of  the  mine.  In  the  case  of 
GaTed  T.  Martyn,  19  C.  B.  (N.  S.)  732,  Eng. 
Rep.  Reprint,  toL  144,  p.  97^,  the  court  said: 

"Rights  and  liabilities  in  respect  of  artificial 
streams  when  first  flowing  on  the  surface  are 
entirely  distinct  from  rights  and  llaMlitles  in 
respect  of  natnral  streams  so  flowing.  The 
water  in  an  artificial  stream  flowing  In  the  land 
of  the  party  by  whom  it  is  caused  to  flow  ia  the 
property  of  that  party,  and  is  not  subject  to 
any  rights  or  liabilities  in  respect  of  other  per* 
sons.  If  the  stream  ao  brought  to  the  sijrCsce 
is  made  to  flow  upon  the  land  of  a  nei^bonr 
without  his  consent,  it  Is  a  wrong  for  vibich  ^ 
party  causing  it  so  to  flow  is  Uable.  If  there 
is  a  grant  by  the  neighbour,  the  terms  of  tlie 
grant  regulate  the  rights  and  liabilities  of  the 
parties  thereto.  If  there  is  uninterrupted  user 
of  the  land  of  the  neighbour  for  receiving  the 
flow  as  of  right  for  20  years,  such  user  is  evi- 
dence that  the  land  from  which  the  water  is 
sent  into  the  neighbour's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  eas^ 
ment  of  SO  sending  the  water,  and  that  the 
neighbonx's  land  has  become  subject  to  the  ease- 
ment oi  receiving  that  water.  But  such  user  of 
the  easement  of  sending  on  the  water  of  an  ar-^ 
tifidal  stream  is  of  itself  alone  no  evidence  that 
the  land  from  whi(±  the  water  is  sent  has  be- 
come subject  to  the  servitude  of  being  bound 
to  send  on  the  water  to  the  land  of  the  neigh- 
bour below.  The  enjoyment  of  the  easement  is 
of  Itself  no  evidence  that  the  party  enjoying 
it  has  l>ecome  subject  to  the  servitude  of  being 
bound  to  exercise  the  easement  for  the  benefit 
of  the  neighbour.  A  ri^^t  of  way  is  no  evidence 
that  the  party  entitled  thereto  is  under  a  duty 
to  walk;  nor  a  right  to  eavesdropping  on  the 
neighbour's  land,  that  the  party  is  bound  to 
send  on  his  rainwater  to  that  land.  In  like 
manner,  we  consider  that  a  party  by  the  mere 
exercise  of  a  right  to  make  an  artificial  drain 
into  his  neighbour's  land,  either  from  mine  or 
surface,  does  not  raise  any  presumption  that  he 
is  snbject  to  any  duty  to  continue  his  artificial 
drain,  by  20  years*  ns^,  although  there  may  be 
additional  circumstances  by  which  that  pre> 
sumption  would  be  raised  or  the  right  proved. 
Also,  if  it  be  proved  that  the  stream  was  orig- 
inally intended  to  have  a  permanent  flow,  or 
if  the  party  by  whom  or  on  whose  behalf  the  ai^ 
tificial  stream  was  caused  to  flow  is  shown  to 
have  abandoned  permanently  widiont  intention 
to  resume  the  works  by  which  the  flow  was 
caused,  and  given  op  all ,  right  to  and  control 
over  the  stream,  audi  stream  may  become  snb< 
jcct  to  the  laws  relating  to  natural  streams. 
But  the  facts  here  do  not  raise  either  of  these 
points. 

"The  laws  relating  to  natural  streams  are  en- 
tirely different  The  flow  of  a  natural  stream 
creates  natural  rights  and  liabUities  between  all 
the  riparian  proprietors  along  the  whole  of  its 
course.  Subject  to  reasonable  use  by  himself, 
each  proprietor  is  bound  to  allow  the  water  to 
flow  on  without  altering  the  quantity  or  quality. 
These  natural  righto  and  liabiUdes  may  be  al- 
tered by  grant  or  by  user  of  an  easement  to  alter 
the  stream,  as  by  diverting,  or  fonling,  or  pen- 
ning back,  or  the  like.  It  the  stzesm  flows  at  Its 
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source  by  the  operation  of  nature,  that  U,  If  it 
is  8  natural  stream,  the  rishts  and  liabilities 
of  the  party  owning  the  land  at  its  source  are 
the  same  as  those  of  the  proprietors  in  the 
conne  below.  If  the  stream  flows  at  its  course 
by  tb«  opersdon  of  mailt  that  la,  if  it  is  an 
artificial  stream,  the  owner  of  the  land  at  its 
source  or  the  commencement  of  the  flow  is  not 
subject  to  any  rights  or  liabilities  towards  any 
other  person  in  respect  of  the  water  of  that 
stream.  The  owner  ot  such  land  may  make 
himself  liable  to  duties  in  respect  of  inch  water, 
by  grant  or  contract;  but  the  party  claiming  a 
right  to  ctBDpel  performance  of  those  duties 
must  five  evideikM  of  andi  rights,  beyond  the 
mere  snfltering  by  him  of  die  aerritode  ot  re- 
ceiving such  water." 

In  the  case  of  CardelU  v.  Comstock  Taunel 
Co.,  20  Nev.  281.  66  Pac.  950,  the  court  held 
that  where  all  the  waters  fiowliig  throngfa  a 
tonn^  are  derived  from  drainage  of  a  mine 
and  CfC  the  cotintry  between  the  mine  and  the 
mouth  of  the  tunnel  and  from  pumplngs  Into 
the  tunnels  from  lower  levels,  such  tunnel  Is 
not  a  natural  stream,  and  Its  waters  are  not 
subject  to  appropriation. 

The  same  holding  was  announced  in  the 
case  of  OresoMit  Mining  Oo.  v.  Silver  King 
Mining  Co.,  17  Utah,  444,  64  Pac  244.  70  Am. 
St  Rep.  810.  See,  also,  Falrplay  Hyd.  M. 
Go.  T.  Weston,  29  Colo.  125,  6T  Pac  160.  and 
Vanderwork  t.  Hewes  &  Dean,  IS  N.  M.  489, 
110  Pac  567. 

[2,  3]  From  the  anthorltiefl  dted  It  will  be 
seen  that  only  natural  waters  flowing  in 
streams  and  wat»  courses  are  subject  to 
appn^riaUon ;  that  the  creator  of  an  arOfl- 
cial  flow  of  water  is  the  owner  of  the  water 
so  long  as  it  is  confined  to  his  property,  but 
that  when  sudi  artificial  waters  are  d^wsited 
in  a  natural  stream  andi  the  creator  of  the 
flow  has  lost  hla  dominion  over  the  same, 
such  waters  become  a  part  of  the  waters  of 
tile  stream,  and  are  subject  to  appropriation 
and  use,  but  it  is  only  after  sudi  waters 
reach  the  stream  that  they  are  subject  to 
appropriation  and  use,  and  the  appropriator 
or  user  of  such  waters  can  acquire  no  right 
as  against  the  creator  of  the  flow  to  require 
him  to  continue  sui^lylng  sach  waters  to  the 
stream.  Ttere  is  a  possible  exertion  to  this 
statement,  where  It  apfpears  that  the  artifi- 
cial flow  is  created  by  an  agoicy  which  is  of 
a  permanent  nature  and  the  creator  of  the 
flow  has  abandoned  all  claim  to  the  use  of 
the  water,  bnt  such  quration  Is  not  presented 
for  declslw  by  this  case.  Here  the  drainage 


system  was  Installed  for  the  purpose  ot  get- 
ting rid  of  waste  water  on  the  lands  of  the 
parties  creating  the  drainage  dltdi.  It  would 
necessarily  be  maintained  one  so  long  as 
such  drainage  was  necessary  and  the  parties 
creating  the  drainage  syst^  desired  to  coa- 
tlnue  utilizing  the  same.  By  its  creation  and 
the  developmoit  of  the  artificial  water,  and 
the  taking  and  using  of  the  same  by  the 
irrigation  company,  no  duty  Is  imposed  upon 
the  creators  of  the  ditch  to  continue  to  supply 
the  water.  In  other  words,  they  db  not  t)e- 
come  bound  to  keep  up  the  drainage  system, 
nor  are  they  obligated  to  discharge  the  water 
Into  appellant's  canal.  It  is  conceded  by  ap- 
pellant that,  if  the  landowners  upon  which 
the  artificial  flow  is  devel<^>ed  desire  to 
ntlllEe  the  water,  as  against  them  it  would 
have  no  right,  but  it  does  not  insist  that  the 
drainage  ditch,  the  corporate  mtlty  under 
the  statute,  has  no  power  to  sell  water,  and 
the  fact  that  it  deeires  to  carry  it  beyond  Its 
line  for  the  purpose  of  selling  It  to  other 
parties  gives  it  a  right  to  prevMit  the  carry- 
ing of  tike  drainage  dit4±  further.  The  stat> 
ute  gives  to  the  drainage  cwnmiaaianen  the 
power  to  lay  oat  the  drains  and  to  secure 
outlets  from  ttie  same.  It  alleges  In  its  an* 
Bwer  tliat  it  desires  to  carry  the  drainage 
ditch  beyond  the  appellant's  canal,  and  sets 
up  the  lack  of  ap[>ellanf  b  interest  In  the  dis- 
posit^n  wUdi  It  sees  fit  to  make  of  the 
water.  UolesB  appellant  owns  the  water  or 
a  right  to  the  ose  of  the  same,  as  we  have 
stated,  it  is  not  omcemed  with  tlie  dlapost- 
tlon  whidi  the  drainage  commlastonera  may 
see  fit  to  make  of  the  same;  and,  as  it  baa  no 
right  as  against  the  diainage  district,  the 
creator  of  ttie  flow,  to  the  use  of  die  water, 
prior  to  Its  discharge  into  Its  canal,  and  liaa 
no  right  to  a  continuation  of  the  discharge, 
the  court  properly  refused  to  grant  Oie  in- 
junction. 

There  is  some  dlscossloa  in  the  brl«f  as  to 
the  effect  of  the  contract  referred  to,  made  in 
1917,  and  also  as  to  tiie  use  by  atveUant  of 
certain  waters  tberebrfore  flowing  in  open 
dltdiea,  CMistracted  for  the  purpose  of  drain- 
age of  part  of  ttie  lands  now  onlwaced  in 
the  drainage  district  in  question,  but  these 
questions  are  c£  no  importance. 

For  the  reasons  stated;  Uie  Judgmoit  will 
be  affirmed;  and  it  is  so  ordered. 

PABKBR,  a  jr.,  and  RAYNOIiDB.  J., 
concur. 
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(Sopreme  Oonrt  o|  New  Mexlpa  Feb.  3, 1820.) 

(^ytlabui  &v  the  Court.) 
HoiuciDB  4=»lG6{l>->Bnu  AS  TO  onomc- 

STAKTIAI.  XVIDKHOB  TO  BHOW  UOIIVB, 
SIATBO. 

Where  motive  is  sought  to  be  ehown  circum- 
itaatially,  the  circa ms tan cea  shown'  must  bear 
such  relation  to  the  facts  as  to  be  capable  of 
creating  the  giren  state  of  mind  of  the  defend- 
ant wbldi  is  sought  to  be  established.  If  they 
eonld  not  operate  upon  tbo  ndnd  of  tbe  defend- 
ant, they  lack  rdevancy  and  are  inadmissible. 

Appeal  fiom  I>latrict  Court,  Union  County ; 
Leib,  Jndga 

Btdgar  Allen  was  conricted  of  murder  in 
tile  first  degree,  and  be  appeals.  Revised 
and  remanded,  with  directions, 

O.  P.  Eastexwood,  ot  Clayton,  for  aiw^lant 
O.  O.  Askren,  Atty.  Oen.,      tb»  atat& 

i'ARKER,  a  J.  Defendant  was  tried  and 
convicted  of  murder  in  the  first  degree.  Tbe 
facts  were  that  Louis  Moore,  the  deceased, 
and  Caroline  Moore,  his  wife,  and  mother  of 
the  defendant  lived  on  a  farm  about  four 
miles  sduth  and  east  of  Qrenrille,  Union  coun- 
ty, N.  M.,  and  that  the  defendant,  who  was 
then  living  at  Duncan,  Okl.,  on  the  invitation 
of  the  deceased,  came  out  to  New  Mexico 
about  10  days  before  the  death  of  the  de- 
ceased for  the  purpose  of  assisting  him  with 
his  crops ;  that,  the  defendant  worked  on  dif- 
ferent farms  until  the  deceased  could  get 
ready  to  thresh  his  crop;  that  on  the  morning 
of  the  homicide  the  defendant  and  the  de- 
ceased went  out  to  fix  a  fence  and  drive  up 
some  mules;  that  as  the  defendant  started 
out  that  morning  be  took  an  old  shotgun, 
having  no  guard  over  the  trigger,  and  with 
It  killed  two  rabbits  which  he  hung  along 
the  fence  that  he  and  the  deceased  were  to 
fix ;  that,  according  to  defendant's  testimony, 
the  only  eyewitness,  after  the  defendant  had 
foun^  the  place  in  the  fence  which  was  to 
be  fixed,  and  after  he  had  killed  the  two  rab- 
bits, the  deceased  rode  up  on  a  horse,  from 
<which  he  dismounted  and  commenced  fixing 
the  fence;  that  the  horse  started  to  walk 
away,  and  the  defendant  got  the  horse,  and 
while  leading  him  ba(^,  and  on  account  of 
the  horse  Jerking,  the  gun  was  caught  In 
some  way  in  the  defendant's  clothing  and 
went  off  and  shot  the  deceased  In  the  back 
of  the  bead  and  neck ;  that  the  defendant  Im- 
mediately ran  over  to  the  deceased,  pulled 
him  away  from  the  fence,  got  on  the  horse, 
and  went  by  his  mother's  place  and  on  to 
Orenvllle  for  a  doctor,  after  first  stopping 
and  reporting  the  accident  to  two  or  three 
neighbors  and  getting  their  advice  as  to  the 
best  thing  to  do. 

While  the  d^endant  was  at  OrenvlUe  en* 
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deavorlng  to  secure  the  services  of  a  lAiysl- 
cian,  he  was  arrested,  and  there  were  threats 
to  bum  and  lynch  him.  The  defendant  was 
taken  back  to  the  scene  of  the  homicide,  and 
In  the  presfflice  of  various  armed  onlookers 
was  compelled  to  demonstrate  Just  how  the 
shooting  had  taken  place.  At  the  time  the 
defendant  was  arrested,  he  had  about  fl3 
which  he  had  made  working  for  Some  nel^- 
bors.  After  the  CM'oner's  Inquest,  the  per- 
son of  the  deceased  was  seart^ed,  and  a  chedc 
for  $240  and  some  money  was  found  on  his 
person. 

Upon  the  trial,  over  the  objections  of  the 
defendant,  the  witness  Ogilvie  was  permitted 
to  testify  that  the  deceased  had  appUed  for 
a  farm  loan  a  short  time  before  his  death, 
and  as  to  whether  such  loan  had  been  al- 
lowed and  a  check  issued  th«^or,  and  where 
such  dieck  was  at  the  time  of  Moore's  death. 
The  witn^B  Caroline  Moore,  over  the  objec- 
tions of  the  defendant,  was  likewise  i>ermit- 
ted  to  testify  in  regard  to  this  loan  from  the 
Federal  Fann  Loan  Bank,  and  as  to  whether 
she  and  her  husband  were  expecting  tlM 
check  or  mimey  in  a  day  or  twa 

This  eTtdence  was  oBenA  by  the  prosecn* 
tion  for  the  purpose,  evidently,  of  showing 
motive  on  the  part  of  the  defendant  in  killing 
the  deceased,  and  for  the  purpose  of  showing 
that  the  homicide  was  committed  for  the  pur- 
poses of  robbery.  Neither  prior  to  the  in- 
troduction of  this  evidence,  nor  subsequently, 
did  the  prosecution  attempt  to  show  that  the 
defendant  had  any  knowledge  or  Information 
of  any  kind  of  the  fact  of  the  application  for 
the  farm  loan,  or  the  probable  receipt  of  the 
proceeds  thereof  within  a  shint  time  there- 
after, or  that  he  could  have  had  knowledge 
of  the  same,  further  than  to  show  that  he  llv- 
ed  at  the  home  of  the  deceased. 

The  inference  that  defendant  knew  of  the 
loan  by  reason  of  bis  residence  at  the  h<Hne 
of  the  deceased  would  seem  to  be  entirely 
overcome  and  destroyed  by  other  direct  evi- 
dence for  the  prosecution.  It  appears  that 
application  for  the  loan  had  been  made  some 
considerable  time  previous,  and  neither  de- 
ceased nor  his  wife  had  any  Informatiim  as 
to  when  the  proceeds  might  be  received.  As 
a  matter  of  fact,  the  loan  had  been  made  and 
the  check  for  the  proceeds  bad  been  received 
by  the  agent  of  the  Farm  Loan  Bank ;  but 
he  had  not  advised  deceased  or  his  wife  of 
the  fact 

Defendant  bad  been  in  the  country  only  10 
days,  moat  of  whicdi  time  he  spent  away  from 
the  house  of  the  deceased,  and  the  wife  of  the 
deceased  testified  for  the  state  that  the  sub- 
ject of  the  loan  was  never  mentioned  between 
her  and  her  husband  when  the  defendant  was 
present 

It  thus  appears  that  the  defendant  had  no 
direct  knowledge  even  of  the  application  for 
the  loan,  much  less  ct  Its  allowance  by  the 
bank.   He  could  not  have  had  knowledge  of 
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tbe  allonrasce  of  toy  andi  loftii,  because  nei 
ther  the  deceued  nor  bis  wife  had  any  In- 
formation u  to  when  tbe  proceeds  of  the  loan 
might  be  expected,  nor  did  they  know  that 
tbe  dieck  had  arrlred  and  was  in  tbe  bands 
of  the  agent  of  tbe  bank  for  delivery. 

We  are  not  unmindful  of  the  principle  that 
nwtlve,  like  any  other  fact,  may  be  shown 
drcumstantlally.  In  fitct  la  most  often  so 
shown.  Great  latitude  most  necessarily  be 
allowable  In  the  admlssloa  of  drcnmstanees, 
ooUataral  to  the  main  Issne^  to  sbow  tbe  state 
c(t  mind  of  a  defendant  when  acted.  But 
In  all  such  cases  the  drcnmstanees  shown 
must  be  so  related  to  the  transaction  as  to  be 
capable  of  <zeatlng  the  glrai  state  <tf  mind. 
If  the  circumstances  shown  are  lO.  such  a 
character  that  they  could  not  have  operated 
npea  the  mind  tl  the  d^oidant,  as  in  this 
case,  they  lack  relevancy  and  are  Inadmis- 
sible. 

In  tills  case  the  focte  diown  wtare  hl^Iy 
l^ndldal  to  tlu  defendant,  and  VbsHx  admis- 
sion In  evidence  reQnlrea  a  reversal  of  the 
Jodgmait 

It  follows  Oiat  the  Judgment  of  the  tower 
court  should  be  reversed,  and  the  cause  re- 
manded. With  directions  to  award  a  new  trial, 
and 

Itissoordned. 

ROBIiSTS  and  BATKOLDS,  JJ^  concnr. 


AliBrQUERQUB  &  OBRBUXOS  COAL  GO. 
et  al.  V.  L£RMUS£AUX  et  al.  (No.  2372.) 

(Supreme  Court  of  New  Mexico.   Feb.  2^  1920.) 

(Bi/Oahut  hv  the  Oouri.) 

X,  Mahtkb  ahd  sebvant  ^=>396— Veituk  of 
claim  undeb  wobeukn's  oohfeksation 
Act  definbd. 

The  venue  of  a  claim  for  compenaation  un- 
der the  Worhmeu's  CompensatioQ  Act  (chapter 
88,  Laws  1917)  ia  in  the  county  wherein  the 
oeenpation  or  pursuit  is  carried  on  in  which 
die  workman  was  employed  whm  Injured,  and 
tbe  daim  Is  to  be  Sled  in  the  district  court  of 
sneh  eountr. 

2.  COOTTS  «=3S7(2)— KAflm   AND  9EBVAKT 

«sa896  —  Objbctxons  to  JCusDionoir  or 

CASK  WAITCn  BT  FAZZ.UBE  TO  CBOE. 

Jurisdicticni  of  the  court  over  tiie  subject 
Is  a  natter  whidh  goee  to  tbe  ri^t  o{  the 
eoort  to  act  at  all,  and  this  qoestioa  can  be 
raised  at  any  time,  while  jarisdictioa  of  the 
court  over  a  particular  case  must  be  raised  at 
tbe  proper  time  and  in  the  proper  manner  in 
the  court  in  whidi  the  action  is  pending.  As 
the  district  courts  of  the  state  have  jurisdiction 
of  claimB  undfr  the  Workmen's  Compensation 
Act,  Hie  filing  of  the  daim  Id  the  district  court 
of  the  vnong  county  ia  waived,  where  the  mat* 
ter  is  not  raised  in  such  court. 


3.  HASrtBB  AHD  SEBTART  #S>412— ObJECTZOIC 
THAT  AWIBD  VRDBB  WOBKUBIT'B  CoHFINSA- 

Tion  Act  is  BzcESaira  too  utx  when  nasr 

UISED  OR  AFPKAIto  ^ 

Where  an  employer  against  whom  an  award 
is  made  under  the  Workmen's  Compensation 
Act  fails  to  object  In  the  district  court  to  the 
award  on  the  ground  that  it  is  excessive,  such 
questioD  cannot  be  raised  in  the  Supreme  Court 
for  the  first  time. 

Brror  to  District  Oonrt;  BonalDIo  Gottptr; 
Hlckey,  Judge. 

Proceeding  under  the  Workmen's  CkHnpen- 
satioD  Act  by  Marie  Lerranseaux  and  another 
to  recover  fbr  Oxe  death  of  Lewis  Lnrnn- 
seauz,  opposed  by  the  Albuquerque  &  Oerril- 
los  Goal  Company,  em^yer,  and  the  Inters 
state  Oasoalty  Obmpany,  insurer.  Jodgmoit 
for  plaintiffs,  and  defendants  bring  error. 
AOSrmed. 

Thos.  K.  D.  Maddlstm,  of  Albnquenine,  for 
plaintUTs  in  errOT. 

Heacock  &  Origsby,  of  Aibaanwiae,  tar  de> 
fendanta  In  aroc. 

PARKER,  O.  J.  This  case  is  brought  here 
by  writ  of  error  to  the  district  court  for  Ber- 
nalillo county  to  review  a  Judgment  rendered 
against  the  Albuquerque  ft  CerrlUoe  Coal 
Company,  defendant,  and  the  Interstate  Cas- 
ualty Company,  insurer,  and  in  favor  of  the 
widow  and  son  of  I«wl8  Lermuseaux. 

Tbe  claims  of  tbe  defendants  In  error, 
hereinafter  called  the  plaintiffs,  alleged  their 
relationship  to  and  dependency  upon  the  de* 
ceased ;  that  tbe  deceased  was  killed  on  July 
31,  1918,  "at  or  near  Madrid  or  Waldo,  N. 
M.,"  while  msnged  in  tbe  employment  of  tbe 
defendant;  and  ^KClfied  tiie  manner  and 
cause  of  death,  and  the  average  weekly  wage 
of  the  deceas^  as  $76.  The  defendant  and 
the  Insurer  answered,  admitting  the  death  of 
the  deceased,  the  lnfllcti(m  of  tbe  Injury  la 
the  manner  spedfied  to  the  dalma,  and  the 
emiAoymoit  of  the  deceased,  but  dmled  all 
other  matters  set  out  in  tiie  dalms.  '  The 
claims  of  the  plaintlfls  were  owsolldated,  and 
Jodgmmito  were  rendered  In  fliTor  of  each 
plaintiff  against  the  defendant  and  the  in- 
surer. 

B'or  the  first  time  in  this  court  tbe  propo- 
sttlim  la  raised  as  to  what  court  has  origtoal 
Jurisdiction  at  claims  under  the  Workmoi's- 
Compomatlon  Axt  (chapter  83,  Laws  1817). 
The  defendant  and  tihe  tosurer  contend  tha^ 
as  tbe  injury  to  the  deceased,  resulting  In  his 
death,  occurred  In  Santa  F6  county,  the  ven- 
ue of  the  proceeding  is  In  the  district  court 
of  Santa  FA  county,  and  not  to  the  district 
court  of  Bernalillo  county.  Tbe  parties  have 
stipulated  Uiat  the  xdatotUfs  are  reeldanto  of 
Sandoval  county,  and  wore  sudi  reddento  at 
the  time  of  the  filing  of  said  daiou ;  that  tlie 
lotodpal  office  of  the  d^tedant  and  tosurer 
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are  In  BemalHlo  coimt7.  and  that  "Madrid 
and  Waldo"  are  In  Santa  V6  connty. 

The  failure  of  the  Leslslabire  to  specify 
with  any  degree  of  exactness  the  venue  of 
such  suits  under  the  said  act  Is  the  occasion 
for  the  cmitentlw  of  the  defendant  and  tiie 
insnrer  tbat  the  district  court  of  Bernalillo 
county  was  without  Jurisdiction  to  hear  and 
determine  the  eald  daims.  An  ezamlnaUon 
of  the  act  dtsdoees  that  the  Leslalatnre  In 
at  least  one  particular  instance  made  use  of 
language  negatlTing  tlie  idea  tbat  the  claim- 
ant migbt  file  his  claim  In  any  district  court 
of  bis  own  choosing,  for  by  the  second  para- 
graph of  sectlra  24  it  Is  provided  that  "the 
district  court  In  whldi  the  right  to  coinpaLsa- 
tlon  prorUled  ber^  Is  enforceable  shall  at 
all  times  have  the  right  and  power  to  antbor- 
ise,  direct  or  approve"  settlemeDts  and  com- 
promises. 

The  Legislature  evidently  not  Intrad 
tiiat  Jurisdiction  of  all  daims  was  conferred 
upon  all  the  district  courts,  Imt  did  Intend 
that  the  right  of  each  particular  district 
court  to  bear  and  determine  a  given  dalm 
was  dQWBdait  upon  certain  Jurisdlctioiua 
facts  and  dicnmstances.  What  those  facts 
and  drcDnwtances  are  Is  a  troublesome  Ques- 
tion, for  its  sdutlmi  must  be  obtained  from 
a  constmctton  of  varioas  loosely  drawn  sec- 
ttons  of  the  act  Section  2,  among  other 
things^  provides  that  any  employer,  not  en- 
gaged in  an  extrahazardous  occupation,  may 
become  bound  by  the  act  by  written  agree- 
ment "filed  In  the  office  of  the  clerk  of  the 
district  court  of  the  county  In  which  such  oc- 
cupation or  pursuit  is  carried  on."  Section  3 
provides  for  the  filing  of  insurance  or  securi- 
ty by  the  employer  In  the  office  of  the  clerk 
of  the  district  court  for  the  county  in  which 
the  Mnployer's  workmen  are  employed,  or 
the  connty  wherein  the  employer  autldpates 
that  such  workmen  will  be  employed. 
Where  the  employer  Is  a  puWlc  utility  corpo- 
ration  doing  busluees  generally  throughout 
the  state,  the  Insurance  or  security  mny  be 
Sled  In  the  office  of  the  derk  of  the  district 
court  of  the  county  wherein  the  prindpal 
place  of  business  of  the  corporation  Is  situ- 
ated. 

Section  16  has  to  do  with  the  fiUng  of 
claims  by  dependents  of  deceased  workmen, 
and  refers  to  section  13  for  the  procedure 
governing  the  same.  Section  13  requires  In- 
jured workmen  claiming  compensation  under 
the  act  to  file  his  "claim  therefor  in  the  man- 
ner and  within  the  time  hereinafter  provid- 
ed." Tbe  only  reference  to  the  court  in 
whidi  tbe  claim  is  to  be  filed  In  this  section 
Is  *1n  the  ofQoe  of  tbe  derk  of  the  district 
court."  The  claim  is  then  docketed  la  such 
court,  and  20  days  Is  allowed  to  the  employer 
and  tbe  insurer  to  answer.  Upon  request, 
under  certain  Unsttations,  the  bearing  may  be 
hdd  "at  a  time  and  place  to  he  fixed  by  or* 
der  of  court  In  the  conn^  where  the  Injury 


occurred,  or  upcm  agreement  of  the  parties  at 
some  other  place  In  the  district  court" 

The  sedlons  thus  far  considered  leave 
room  for  speculation  as  to  the  proper  veuue 
for  daims  for  compensation,  altiiough  the  In- 
ference is  strong  that  not  the  residence  of 
the  parties  governs,  but  the  place  where  the 
employment  Is  carried  on.  Everything  the 
employer  is  required  to  do  under  the  act 
must  be  d(me  In  the  county  where  the  "occu- 
pation or  pursuit  is  carried  on,"  except  In 
certain  instances,  and  such  place  may  or  may 
not  be  the  same  as  the  place  where  the  em- 
ployer resides,  or  where  Its  prindpal  place  of 
business  is  located.  Section  14,  however,  re- 
solves all  doubts  as  to  tbe  legislative  Intent 
on  the  subject  That  section  Is  as  fellows: 

"In  the  event  an  onployer  has  failed  or  neg- 
lected to  file  in  Hie  office  of  the  clerk  of  the 
district  court  the  bond  or  otfacr  uudertaking, 
*  *  *  such  claim  may  be  filed  in  the  office  of 
the  clerk  of  any  county  where  the  Injury  oc- 
curred or  where  daimant  or  such  employer  re- 
AdoB,  as  the  daimant  may  elect.  •  «  •  " 

The  words  "in  the  oflkK  of  the  derk  of  any 
county"  It  Is  patent,  mean  In  the  office  of  the 
clerk  of  the  district  court  of  any  county. 
Tbe  Inference  heretofore  mentioned  as  to  the 
legislative  intmt  gathered  tnm  sectt<ms  oth- 
er than  section  14  Is  thus  fortlfled,  and  we 
are  no  longer  confrrated  by  an  inference,  bnt 
may  ^t>oeed  np<m  a  dear  legMative  dedara- 
tlon. 

[1]  Section  14  would  be  entirely  superflu- 
ous, had  tbe  Legislature  intended  that  the 
claimant  might,  at  his  option,  file  his  claim  In 
any  district  court  of  his  own  choosing,  or 
that  the  venue  of  daims  was  dependent  upon 
the  resldrace  of  tbe  parties.  The  I^eglslature 
intended  by  the  use  of  such  language  to  lay 
the  venue  of  all  claims,  other  than  those  af- 
fected by  tbe  circumstances  qpedfled  in  sec- 
tion 14.  in  the  district  court  of  tbe  county 
wherein  tbe  occupation  or  pursuit  Is  carried 
on  In  whidi  the  workman  Is  employed  when 
injured. 

[2]  Bnt  must  the  judgment  herein  be  re- 
versed because  the  claimant  filed  his  claim  In 
tbe  wrong  county,  and  his  right  to  compensa- 
tion was  there  adjudicated  without  objec- 
tion? The  proceeding  for  compensatlou,  un- 
der the  act  In  question,  it  is  true,  is  a  spedal 
proceeding,  unknown  to  the  common  law  and 
nonexistent  at  the  time  the  Constitution  was 
ad(^ted.  Jurisdiction,  under  the  act,  is  con- 
ferred upon  the  district  courts  of  the  state, 
and  all  the  district  courts  have  jurisdiction 
of  the  subject,  or  tbe  general  class  of  such 
actions.  It  may  be  that  the  district  court  ot 
Bernalillo  county  would  not  have  jurisdic- 
tion of  a  claim  for  compensation,  where  the 
workman  was  employed  in  another  coun^ 
and  the  Injury  incurred  there,  but  that  would 
be  simply  lack  of  jurisdiction  of  the  subject- 
matter  in  a  particular  case,  which  we  sIulU 
show  oonld  be  and  was  waived  by  a  fhllnre 
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ALBUQUERQUE  &  CEKRIULOS  COAL  CO  /SsS?''®^*'' "S*  aL"' 
et  al,  V.  LERMUSEA.XJX  eC  aL    (No.  2372!)    /  3i   ^^'^  that  tbT^^  ' 

Supreme  Gonrt  ot  New  3kCexioo.   Feb.  2,  iflao  1 1  ^hiu 

^£r»lla&M  6y  *fce  CfcmrlJ  /<»Use^d'  ' 

CLAIM    UNDER     WORKMKH'B    CtollPBlJSATtoif  '^6  InsinT^^®*!  «  v 

Act  defined.  the  deopn  ^'^swo;, 

The  venue  of  a  claim  for  compensation  i,«  /the  mnn  Uio 
er  the  Workmen'B  Oompensation  Act  fchantl'  emnt«.  spc,., 
3,  Laws  1917)  is  in   the  county  wheS^^t  ^'"^^t  Of 

ccupation  or  pursuit  is  carried  on  in  -mh-^l  >  .  Matters, 
lia  workman  was  employed  when  in ju»/ .  "^5  of  th„^ 

ie  daim  la  to  be  filed  in  the  dittrict  S-.^^  P"*'«™enta^ 
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.  ,       'T"  Coart,  coditoe  Coun- 

Tii(]ge. 

■  J''.  Gardner,  admini»tni. 
-  Jciise  G.  Gardner,  deceaa- 
aJuraet  &  Arizona  Mining 
-««!ut  for  plaintiff,  and  de- 
iteinanded,  with  dlrectlonii 

r  was  kUled  aboot  8  o^dock 
of  JDly  11, 1917,  by.  coming  In 
electric  current.  At  tbe  time 
It  he  was  working  for  dtfendant 
r  at  Donglas,  Arte.,  in  tbe  ca- 
-mverter  skimmer.  His  dntlce  were 
.11(1  lower  the  converter^  and  skim 
■  iiB,  and  poor  the  copper  from  tbe 
'  1  into  the  moDld.  These  things  were 
with  machinery  operated^ 
■mer    The  enrrent  awd  ftw  thta  Mr. 
7?  token  from  the  power  line  Into  a 
cii  iw^ted  about  3  or  a%  ftet  ftom  thJ 

>  current  was  carried  to  the  motor,  with 
"  n  the  converter  was  mored.  by  means  of 
ree  wires  oonnected  with  tbe  switidibm.^ 
-   wire  di«ctly.  and  two  ttiSSfi^: 
roller.   In  operating  the  motor,  .Mwlttit 
•l.e  converter,  tbe  skimmer,  wbWrtl  Wtte 
wires  were  properly  ftmcttantog,  need  tbe 

nclosed  with  an  Iron  corerlng,  except  tbe 
liaHdIe  Which  the  skimmer  tamed  toSooT? 
'J^ut  off  .the  dectric  conent  a.  thTZZ- 
si  ies  reqnired.  and  In  this  manner  oC  ban- 
dtlng  there  was  no  danger  of  condnc  In  ma. 
tact  with  the  eleetrlelftr^ 

^  ™  Wtftially  grounded 

and  neutiallzed  from  ala,  or  moUtufrrS. 
«as  not  an  nnnsoal  thing,  it  bad  hapDeoed 
many  before.  :^tbe  e^^'ESS 

:liat  the  gnnmding  of  winm  camiotbe 
aroidM^  When  one  of  a.  wire.  be««  ' 
^rauiMle*  as  to  tU.  In.tan«i  It  »«*«iSed 
r  e  snntong  off  of  the  elecCric  cofTMit  from 
and  motor  euept  when  they 
^.^e  to  actoal  nsf^  and  this  wa.  done^ 
■Jrr,ii.g  off  tbe  switch.   m,e  ODnverter  btw 
imed  of  the  gnmMkd  wife  about  u 
or^k  at  night  and  advis«d  tbe  deo»sed  of 
■•  fa^   Tlie  deceased  tiiereafter,  when  be 
^  :.  '-l  to  move  tbe  coovertftr,  wonid  go  to 
■ "  WW  on  the  opposite  side 

-.  tr.e  b«am  from  where  the  oontr^«>r  vmm 
"lawd.  and  open  tbe  door  of  tb«  gwifr-u 
i.  by  nxaci  of  an  InsulatM  bat-liP  t.  m 
'-■•jrrent  on.  Tb«:  be  ww:4  mom  to 
:.T.,.:ier  asd  with  ft  opn^  tfc^  ma-^  iol 
.y.   The  awiuii  waa  ioclo-^ 
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to  object  timely  m  tliat  groand.  In  a  jfmper 
case  the  dlatrlct  court  of  Bernalillo  county 
would  bare  had  Jurisdiction,  not  only  of  the 
class  of  cases,  bat  of  the  particular  lult 
wherein  Its  JnrlsdlctlMi  was  invoked.  Want 
of  Jurisdiction  because  the  court  has  no  pow- 
er and  authority  to  adjudicate  upon  the  sub- 
ject iDTolved  In  the  action  may  be  raised  at 
any  time  and  at  any  stage  of  the  proceeding, 
for  consent  could  not  confer  Jurisdictlcsi  up- 
on a  tribunal  to  determine  questions,  the  de- 
cision of  which  the  Legislature  had  not  In- 
trusted to  such  tribunals.  In  sectloa  601, 
EUiotfa  Appellate  Procedure,  the  author 
says: 

"The  confnsioii  and  obscurity  whidi  exists, 
and  which  la  bo  great  as  to  conBtitute  what 
may  not  Inappropriatelr  be  called  a  legal  puz- 
zle, may  be  cleared  away  and  removed  by  dis- 
criminating between  jurisdiction  of  the  subject 
and  jurisdiction  of  the  subject-matter  of  a  par>- 
tjcjUMX  ease.  This  is  the  to  the  sttnatlon. 
The  principle  that  there  is  Jurisdiction  of  a 
dasB  and  also  Jurisdiction  ni  a  particular  sub- 
ject-matter is  a  reasonable  one,  and  is  recog- 
nized in  logical  treatises.  An  objection  that 
there  is  no  jurisdiction  of  the  subject— that  i^, 
of  the  general  claas— readies  tbe  competency 
of  the  court  and  may  be  made  at  any  time,  since, 
if  the  court  is  not  competent  to  uitertoin  an- 
tliority  over  the  dasi,  it  la,  as  to  that  class, 
as  if  there  were  no  court  As  an  lUnstration 
of  a  case  where  a  court  is  Inoompetsat  because 
of  want  of  authority  may  be  taken  the  in- 
stance of  a  jnatice  ot  the  peace  aasuming  to 
exercise  jurisdiction  in  a  case  ct  purely  equita- 
ble cognizanoe.  In  such  a  case  it  la  proper  to 
hold  tibat  the  question  ot  Jurisdiction  may  be 
made  in  the  first  instance  in  the  appellate  tri- 
bunaL  As  a  case  Illustrating  the  rale  that  where 
there  Is  gentfal  autliority  over  tike  subject  no 
objection  of  a  jurisdictional  diameter,  not  in 
some  mode  presented  to  ths  trial  court,  may  be 
taken  that  of  a  party  UaUe  to  an  action  in  the 
county  where  the  wrong  was  committed  volun- 
tarily and  without  objection  submitting  it  to  a 
trial  in  a  differ^it  county." 

At  section  502  it  Is  said: 

"It  seems  that  the  Jnst  conclusion  is  that,  if 
the  particular  case  Is  one  within  the  general 
subject  over  which  jurisdiction  is  conferred,  the 
presumption  did  attach,  but,  if  It  Is  not,  then 
the  presumption  never  prevailed.  If  It  never 
could  have  prevailed,  <i  course,  it  could  not 
continue,  and  the  objectln  may  be  SDCceasfully 
pressed  as  an  original  one  on  appesl." 

From  the  foregoing  It  will  be  observed  Oiat 
Jurisdiction  of  a  court  over  the  subject  la  a 
matter  which  goes  to  the  right  Of  the  coort 
to  act  at  all,  and  this  question  can  be  raised 
at  any  time,  while  JurlsdlettOD  of  the  court 
over  a  particular  case  must  be  raised  at  the 
proper  time  and  In  the  proper  manner  in  the 
court  in  which  the  action  Is  pending.  A  par- 
ty will  not  be  permitted  to  proceed  In  the  dis- 
trict court,  up<Hi  the  assumption  that  such 
court  has  Jurlsdlcticm  of  the  particular  case, 
and  diere  litigate  oat  wltb  liis  adversary  the 


rights  of  the  parties,  and,  falling  to  secure 
the  fall  relief  to  whlcb  he  concelvee  lilmself 
ratitled,  then  assert  for  the  first  time,  in  an 
effort  to  escape  from  the  consequences  of  the 
judgm^t  whldi  by  his  silence  he  invited  the 
court  to  repder,  that  the  coart  which  render- 
ed the  Judgment  did  not  have  jurisdiction  of 
the  particular  tase.  In  40  Oyc.  Ill*  it  U 
said: 

"However,  according  to  the  better  rule,  sup- 
ported by  the  wei^t  of  authority,  the  bringing 
of  an  action  in  an  improper  county  or  district 
is  not  a  jurisdictional  defect,  where  the  court 
baa  general  jurisdiction  of  tixe  subject-matter, 
and  that  tbe  statutes  fixing  the  venue  In  certain 
actions  confer  a  mere  penonal  privilege  whidi 
may  be  waived." 

And  on  page  113  of  the  same  volume: 

"^n  accordanci  with  the  role  jnst  stated,  it 
has  been  hdd  tiiat  an  objeetiim  tm  ttua  ground 
that  the  action  is  brongh.t  In  the  i^iong  oounty 
is  waived  by  a  general  appearance  and  sobmis* 
sion  to  thB  JnxisdictioB.'' 

The  Sn^one  Oomt  of  the  United  Staites 
has  uniformly  hdd,  where  the  subject-matter 
was  within  the  JurlsdlctioD  of  the  court,  the 
requlrtfuent  as  to  the  particular  district 
within  whidi  the  salt  should  be  brought  was 
bat  a  "modal  and  fonual  one,"  which  coald 
be  waived*  and  was  deemed  to  have  been 
waived.  In.  tbe  absokoe  of  spedflc  objection 
upon  sadi  ground  btttan  pleading  to  the  mer- 
its. United  Btatw  v.  Hvoalaf,  287  U.  8. 
86  Sap.  Ct  4fi9,  tf9  Lb  Bd.  S18,  Ann.  Cas. 
19iaA,  286;  St  Loais,  eta.  By.  t.  UcBrid«> 
141  U.  S.  127, 181.  U  Sop.  Ot.  982,  SS  L.  Bd. 
608;  Cmtnl  Trust  Oo.  t.  McGeorge,  IKL  IT. 
S.  129,  188.  14  Sap.  Ot  286^  88  Lw  Bd.  98; 
Martin  v.  Bait  ft  Oliio  B.  B.,  Ul  U.  S.  678, 
688,  14  Sap.  Ot  683.  88  I*.  Ed.  811:  Interior 
ConstmctloB  Oo.  Oibney.  180  V.  S.  217, 
220, 16  Sop.  Ct  272.  40  U  Bd.  401;  Western 
Loan  Oo.  T.  Batte  ft  Bostm  Mlnliw  Co..  210 
U.  S.  868,  28  Sopw  Ot  720,  62  I*.  Ed.  tWl', 
ArlEona  ft  New  Mexloo  By.  t.  GlarK;  235  U. 
S.  669,  674,  86  Bop.  Ot  210.  69  A  Ed.  416^  L. 
B.  A.  19160,  834;  Toledo^  WabaSh  ft  Westeni 
Bjr.  Gb.  T.  waiUams,  77  111.  864;  Ktainey  t. 
Greer,  13  III.  482,  64  Am.  Dee.  438;  UcUlmt 
V.  Hamilton,  77  N.  a  800;  De  La  Tega  v. 
League^  64  Tex.  206.  In  the  ease  of  State  r. 
Bailee,  24  N.  BL  l^i  172  Pae.  196.  this  court 
held  that,  whwe  a  defSndant  secnres  a 
change  of  yearn  to  a  coon^  of  lUs  own 
choosing,  be  cannot  In  this  oourt  question  the 
regularity  of  the  trial  in  snch  county. 

In  the  Instant  case  the  subject-matter  was 
within  the  Jortsdlctlon  of  the  district  court 
of  Bernalillo  county,  tbe  defoidant  appeared 
to  tbe  action  and  defended  on  tbe  merits,  It 
failed  to  advise  that  court  that  ft  objected  to 
Its  aasamptlon  ot  Jurisdiction,  and  for  the 
first  time  in  this  court  assails  the  Jurisdlc* 
tl<m  of  that  court  to  bear  the  cause.  From 
the  fMegoing  it  will  be  seen  that  tbe  otile& 
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tkn  oHDes  too  late;  that  defendant  should 
hare  raised  fbe  question  at  Its  flnt  appear^ 
■Qoe  In  that  court. 

[S]  It  Is  lastly  urged  that  tiie  court  erred 
In  fixing  the  amount  of  the  weekly  compen- 
sation, tmt  this  question  was  not  raised  be- 
low, and  will  Dot  be  considered  here.  Prop- 
ortion not  raised  in  the  trial  court  will  not 
be  coDsldered  on  appeal,  unless  jurisdiction- 
al Jamea  County  Comrs.,  24  N.  M.  609, 
912.  174  Pac.  1001 ;  Woods  t.  Fambrough,  24 
N.  M.  488,  490.  174  Pac.  906;  Morstad  t.  A., 
r.  &  8.  F.  By.  Ob.,  23  N.  M.  868,  673, 170  Pac. 
886;  State  t.  Graves,  21  M.  M.  556,  663,  157 
Pac.  160. 

For  the  reasons  stated,  the  judgmoit  will 
be  afflrmed;  and  It  la  ao  ordered. 

KOBEBTS,  J.,  concurs. 


CALUMET  ft  ARIZONA  MINING  CO.  v. 
GARDNER.    (No.  1700.) 

<8uprune  Court  of  Arisona.   Feb.  20,  1920.) 

1,  Death  4=986(1) — Measusx  or  dahaqes  fob 

DEATH  OF  ADULT  BOS  STATED. 

In  a  pareaf  8  action  under  Cir.  Code  1013, 
par.  3168,  against  an  employer  for  the  death  of 
an  adult  son,  tiie  measure  of  damages  Is  the 
reastmaUe  expectation  of  the  parsut  of  pecuni- 
ary bowfit,  had  the  son  lived. 

2.  TBIAL  <=»189(1)— IlfSTBUOTED  VEBDIOT  FOB 
DETENDAITT  IH  PROPER  XT  ZXAUTTUT  EW- 
TRUD  TO  BBOOVXE  IH  AIIZ  TIEV  OF  ITJ- 
DXirOB. 

If  plaintiff,  in  any  view  of  the  evidence,  was 
entitled  to  recover,  Uie  defendant's  motion  fen- 
an  instracted  verdict  was  properly  ovemiled. 

8.  Dbub  «s;»108(4)— Etxdbvcb  as  to  nou- 

HUn  DAKAQU  mOK  DIACT  OT  AOVta  MIT 

msTTmoiBirr  to  go  to  the  jubt. 
In  a  parent's  action  for  the  death  of  as 
adult  son,  defendant  held  entitled  to  an  instruct- 
ed verdict  for  lack  of  evidence  showing  sub- 
stantial pecuniar?  damages. 
4.  Death  «=>1S(2)— Action  not  uaintaik- 

ABLK  FOB  "nominal  DAMAQKS"  IN  ABSENCE 
OF  ACTUAL  DAUAaiS. 

An  action  canoot  be  maintained,  under  the 
Employers'  liability  Aot  (Civ.  Code  1913,  pars. 
3163-3162),  by  a  parent  for  the  death  of  an 
adult  son,  in  the  absence  of  any  snbstantial 
Joss,  for  the  recovery  of  '^nominal  damages," 
which  are  a  trivial  sum,  properly  awarded  in 
oertabi  cases  for  mere  technical  injury,  as  dls- 
tlngnlshed  from  actual  or  compensatory  dam- 
ages. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  S«ies,  Nominal 
Damages.] 

6.  Hasibb  and  ■bbtaht  4»28IK18)— Dzbect- 

ED  VEBDXOS  TOB  NEGUOBNOB  IN  HAKDLXNO 
ELECTRIC    8WIT0HBS    TMPBOPBBLT  BEFUBBD. 

In  an  action,  noder  Civ.  Oode  1918,  para. 
8164,  3158,  workman,  experienced  and  skilled 
In  handling  electric  switchea,  Idlled  when  he 
reached  for  a  switch  safety  handle  without  look- 
ing, and  grasped  a  live  blade,  defendant  held  en- 
titled to  a  directed  verdict,  on  the  ground  that 
deceased  vat  gnUty  of  negUgoiee. 
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6.  Neqlxgence  «»186(8)  —  Gontbibutobt 
nbgliobncb  fob  coubt  ween  facts  undis- 
PUTED. 

Where  the  facts  are  undispnted,  and  tiie 
inferences  can  lead  but  to  one  cmdusion,  ques- 
tion of  negligence  of  deceaaed  ia  for  the  court. 

CBBulnghaui,  0^  J.,  dissoiting. 

Appeal  ftom  superlmr  Court,  Cochise  Conn- 

ty;  A.  C.  Locfcwood,  Judge. 

Action  by  James  F.  Gardner,  administra- 
tor of  the  estate  of  Jesse  O.  Gardner,  deceas- 
ed, against  the  Calumet  &  Arizona  Miuing 
Company.  Judgment  for  plaintiff,  aod  de- 
fendant appeals.  Remanded,  with  directicms 
to  dismiss. 

Jesse  Gardner  was  killed  about  8  o'clock 
In  the  morning  of  July  11, 1917,  by.  coming  in 
contact  with  an  electric  current.  At  the  time 
of  the  accident  he  was  working  for  defendant 
In  its  smelter  at  Douglas,  Arlx.,  in  the  ca- 
pacity ot  convOTter  skimmer.  His  duties  were 
to  raise  and  hvww  the  conTerterB,  and  sUm 
off  me  Blag,  and  pour  the  oqipa  from  tiie 
converter  into  the  mou^.  .  These  things  were 
performed  with  machinery  operated  by  elec- 
tric power.  The  cnrrmt  used  for  this  pur^ 
pose  was  tatoi  tram  tbe  power  line  into  a 
swl^  located  about  8  or  8H  ftet  trosn  the 
ground  on  an  iqvlgbt  iron  cdnnm  or  beam. 
The  current  was  carried  to  the  motor,  with 
whlc3i  the  converter  was  moved,  by  means  of 
three  wires  connected  with  the  switchboard, 
one  wire  directly,  and  two  throug^i  a  con- 
troller. In  <veratlng  the  motor,  and  with  it 
the  omvertw,  the  sdclmmer,  when  all  of  the 
wires  were  properly  funcUoaing,  used  the 
MmtroUer.  The  controller  was  conqiletely 
Indosed  with  an  Iron  covering,  ezc^  the 
handle  whldi  the  skimmer  turned  to  let  on  or 
dint  ott  ,aie  dectrlc  conent  as  the  neces- 
sities required,  and  In  this  manner  (tf  han- 
dUng  there  was  no  danger  -oi  ccHnlns  In  con- 
tact with  the  electricity. 

On  the  night  of  the  accident,  the  coll  of 
wire  (m  the  motor  was  partially  grounded 
and  neutralized  from  slag  ot  moisture.  This 
was  not  an  unusual  thing.  It  bad  happened 
pany  times  hetoie,  and  the  evidence  shows 
that  the .  grounding  of  wires  cannot  be 
avoided.  When  one  of  the  wires  became 
grounded,  as  In  this  Instattce^  it  necessitated 
the  shutting  off  the  electric  currmt  tmn 
the  controller  and  motor  except  wboi  th^ 
were  in  actual  nse^  and  this  was  d«ie  by 
tumiug  off  the  switch,  Tta  converter  boas 
learned  of  the  grounded  wire  about  11 
o'clock  at  night  shd  advised  the  deceased  of 
the  fiict  The  deceased  thereafter,  when  he 
wanted  to  move  the  crawerter,  would  go  to 
the  switch,  whldi  was  on  the  opiKMdte  side 
of  the  beam  from  where  (he  contnriter  was 
situated,  and  opoi  the  door  of  the  switch  box, 
and,  by  means  of  an  Insulated  handle,  turn 
the  current  on.  Thai  he  would  return  to  ttie 
contndler  and  with  It  <v>erate  the  machin- 
ery.  The  switch  was  indosed  In  an  irou 
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box,  and  could  be  used  only  by  opoiinE  a 
door.  The  deceased  had  turned  £he  carrent 
on  and  off  from  10  to  16  times  this  night, 
after  being  told  that  one  of  the  wires  bad  be- 
come neutralized;  but  each  time  he  bad 
gone  around  the  beam  and  in  front  of  the 
swltcb  box,  so  that  he  could  see  the  three 
wires  and  three  blades  In  the  box,  and  thus 
manipulate  the  current  with  the  Insulated 
handle.  The  three  blades  In  the  switchboard 
were  about  6  Inches  long  and  corresponded 
with  the  three  wires  entering  the  switchboard 
from  the  power  line  and  the  three  wires  leav- 
ing the  switchboard  to  the  motor  and  con- 
troller. When  the  current  was  turned  on  at 
the  switch,  these  blades  were  electrlQed,  un- 
less the  wires  were  grounded.  A  grounded 
wire  neutralized  the  Uade  to  which  it  was 
attached.  The  omtrc^ler  box  was  to  the 
right  of  the  beam  on  which  the  switch  was 
placed,  with  a  ^pace  of  about  15  inches  be- 
tween the  beam  and  the  contrt^ler  box.  The 
operator  of  the  controller  could  not  see  the 
switch  while  using  the  controller  because  It 
was  OD  the  opposite  side  of  the  beam  from 
where  he  stood.  He  either  had  to  go  around 
the  beam  to  the  opposite  side,  wb^e  tbe 
switch  was,  or,  by  holding  onto  the  CMitrol- 
ler  box,  he  could  swing  his  body  in  between 
the  beam  and  tbe  controller  box  and  forward, 
BO  as  to  see  tbe  switch  well  enough  to  operate 
it  without  danger  of  being  electrocuted.  He 
had,  prior  to  his  death  this  night,  "pulled  the 
switch  or  put  it  ou"  sereral  times.  A  witness 
who  saw  him  when  he  was  klUed  says  it  hash 
pened  in  this  way: 

"Deceased  went  around  the  beam  in  front  of 
the  switch  and  turned  on  the  current;  he  re- 
turned to  the  controller,  gripped  it,  and  turned 
the  converter  down,  and  poured  all  the  slag 
off,  skimmed  it  off  and  went  to  raise  it  np. 
He  went  to  raise  it  up  again,  and  when  'he 
straightened  it  up,  and  at  the  same  time  Triille 
he  was  looking  at  the  converter,  he  was  taking 
his  gloves  off.  *  *  *  He  just  tnmed  around 
like  this  (indicating  that  be  was  Btanding  in  the 
space  between  beam  and  controller  box,  looking 
*  in  a  direction  away  from  the  switch),  and  went 
to  grasp  tbe  switch  on  tbe  other  side  like  this 
(indicating  the  extended  right  arm  behind  tbe 
beam,  where  the  switchboard  was).  I  was 
standing  abont  26  feet  apart  trom  him,  and 
when  I  see  him  turn  around  like  that,  and  when 
he  grabbed  the  switch,  his  head  tell  right  back, 
and  I  got  a  hold  of  him  by  tiie  clothes  and 
pulled  him  off." 

One  of  tbe  live  blades,  after  the  accident, 
had  upon  it  marks  that  were  thought  to  be 
the  finger  prints  of  the  deceased.  The  smelter 
was  new.  One  witness  said  of  the  Insulation : 

"It  was  first-class,  all  In  iron  pipes ;  every- 
thing ia  insulated  where  possible,  and  tbe  haz- 
ard is  as  small  as  it  can  be  made  at  the  present 
time." 

The  switch  was  what  is  known  as  a  tbree- 
pole  switch  and  confonned  In  all  respects  with 
the  Underwriters'  Rules  iis  to  safety.  The 
deceased  had  worked  for  the  defendant  three 
yeara,  and  for  two  months  as  ooaverter  skim* 


mer  on  this  particular  converter,  and  had 
worked  before  that  for  a  short  time  on  an- 
other of  defMidant's  converters,  but  under 
a  different  bosa.  He  waa  familiar  with  tbe 
work,  and  cm  many  occasions  before,  because 
of  grounded  wires,  had  used  the  switch  In  the 
performance  of  his  duties.  If  fuses  burned 
out,  which  was  not  an  Infrequent  occarrence, 
the  electric  currrat  was  shut  off  at  the  switch, 
and  new  fuses  were  put  In  hy  the  skimmer 
in  charge.  The  employment  at  which  the  de- 
ceased was  engaged  was  shown  to  be  "a 
skilled  workman's  Job,"  and  the  deceased 
was  considered  "a  good  man  at  his  work." 

The  evidence  on  the  question  of  damages 
was  as  follows:  The  deceased  was  21%  years 
of  age,  unmarried  and  without  issue.  The 
plaintiff  ai^llee,  his  father,  was  65  years  of 
age,  and  was  living  with  another  son  in  Texas 
at  the  time  Jesse  Gardner  was  killed.  Some 
time  before  Jesse's  death  bis  father  and 
mother  were  living  in  I>ougIas,  and  he  lived 
with  them.  His  mother  dying,  housekeeping 
waa  br<Aen  up,  and  father  moved  to  Texas. 
The  evidence  showed  that  the  father  was  not 
able  to  work,  but  did  not  show  that  he  was 
dependent  upon  the  deceased.  The  deceased 
was  a  strong,  healthy  man,  and,  at  the  time 
of  his  death,  was  earning  $5.60  per  day. 

Cleon  T.  Knat^  of  Bisbee,  and  R<vle  & 
Pickett,  of  ITouglas.  tor  ai^llant 

Robert  N.  Fteaxibt  ot  Tombstone,  for  •]>- 
pdtee. 

ROSS,  J.  (after  stating  UiefSicts  as  above). 
Plaintiff,  as  the  father  of  deceased,  seeks  to 
recover  damages  under  the  provisions  of 
chapter  6,  title  14,  Civil  Code.  The  allega- 
ticms  of  the  oMnplaint  as  to  the  duties  of  de- 
ceased and  tbe  manner  <tf  the  hai^enhiK  ot 
the  accident  In  vbidi  he  lost  his  life  are  In 
accord  with  Oie  statemoit  of  fketa  above  set 
forth.  The  defendant's  answer,  or  at  least 
the  parts  material  to  the  questions  raised, 
consists  of  a  general  denial  and  a  plea  that 
the  death  of  the  deceased  was  caused  by  his 
own  ne^igence.  The  trial  resulted  in  a  ver- 
dict and  Judgment  In  favor  of  plaintiff  in 
the  sum  of  $5,500. 

[1  ]  Among  the  assignments  of  error  are  the 
refusal  of  the  court  to  grant  defendant's  mo- 
tion I'br  an  Instructed  verdict  made  at  tbe 
close  <^  the  ertdenoe,  the  grounds  of  the  mo- 
tion being  an  ntter  lack  of  evid«ice  offered 
or  introduced  showing,  or  teudlug  to  show, 
that  plaintiff  had  suffered  any  damages  what- 
ever by  reason  of  his  son's  death,  end  that 
the  undisputed  eridmee  showed  that  the  ac- 
dd^t  In  whidt  Jesse  Gardner  lost  his  life 
was  caused  by  bis  negllgcaice.  We  think 
both  of  these  assignments  are  well  takoi. 
The  statute  (paragraph  315S)  gives  the  parmt 
a  right  of  action  for  the  death  of  his  child 
If  the  latter  Is  killed  in  the  line  of  duty  In  one 
of  tbe  named  dangerous  occupations,  and  the 
accident  causing  his  death  was  not  due  ta 
his  negligence.  The  measure  of  damages, 
where  the  child  Is  an  adul^  as  betcv  is  tbe 
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reeBOiiftble  ezpectatlon  of  the  parent  of  pecu- 
niary benefit  frran  the  conttnoance  of  the  life 
of  the  diUd.  Dooley  t.  Seaboard  Air  I4ne 
Ry.  Ca.  163  N.  G.  4M.  79  S.  BL  970,  U  B.  A. 
1916E,  189,  and  note.  The  above  rule  as  to 
the  measnre  of  damages  la  ooe,  we  believe,  of 
nniTeraal  ai^llcation  to  casea  where  a  parent 
se^Es  to  recover  loaaes  that  he  may  have 
sustained  by  reaam  of  the  death  ct  his  child. 
The  expectation  most  be  based  upon  s<nne 
fart  or  facts  aalde  trom  the  relatitxishlp^ 
When  a  <dki]d  becunes  of  age^  all  Ida  earnlnea 
and  accninnlatlona  are  bis  to  nae  as  be  sees 
fit  The  laws  of  this  state  do  not  reooiie  an 
adult  dbSJd  to  contrlbiite  his  servioes  w  his 
earnings  to  bla  parents  anpport. 

(2, 3]  Without  eoterUiff  into  a  diseonlon  of 
what  fiicts  have  been  heU  to  onistitate  a 
reasooiable  expectation  ot  pectmlaiT  benefits 
It  la  enoDi^  to  say  ttiat  the  evidence  in  tliis 
case  is  lacUng  in  all  of  the  elements,  except 
fbe  COB  of  relationship.  It  Is  a  matter  <Kf 
common  knowledge  that  an  adult  dkUd  is 
sometimes  a  flnandal  bnrdoi  to  the  parmts. 
It  may  be  thm  slckueas,  or  profligacy,  or 
dnmkennesB,  or  other  cause  of  such  fixed 
nature  as  to  prednde  all  possibility  oC  the 
parents'  noeMog  any  assistance  from  him. 
The  oukdltkn  of  the  evidence,  when  the  mo- 
tion fm  an  instraeted  verdict  was  made,  fiiila 
to  disclose  any  fact  xipon  which  the  plain- 
tiff could  TCesmably  ^>ect  pecuniaiy  benefit 
from  his  deceased  son.  Thrae  is  nothing  to 
Indicate  Uiat  he  had  ever  contributed  we 
c&it  to  his  parents,  or  tJiat  be  probably  would 
have  done  bo,  had  he  lived.  The  only  evi- 
dence that  either  the  fatho-  or  son  might 
have  been  a  help  to  the  other  Is  the  statement 
of  the  father  that  the  son  Uved  with  his 
parents  In  Dooglafl  before  his  motha>  died. 
We  cannot  condnde  from  thla  statamoit  that 
the  aOD  helped  defray  the  expenses  of  the 
parental  home  while  living  there,  the  con- 
trary Inference  bdng  compatible  with  what 
is  Uie  usual  fkct  in  snCh  cases.  Nor  Is  the 
^intUTs  case  bdlped  by  the  further  state- 
ment by  the  father  Qiat  he  bad  ^ven  np 
how^aeptag  after  bis  wlf^s  doith ;  that  he 
was  not  aUe  to  work,  and  was  living  In 
Texaa  wltii-hls  oldest  son  when  Jesse  was 
killed.  While  these  facts  were  doubtless 
competent,  they  do  not  go  far  enough.  They 
do  not  show  that  the  son  had  helped  bis 
father,  or  any  fact,  other  than  the  relatlon- 
shli^  fran  which  In  the  future  pecuniary 
help  might  be  expected. 

[4]  It  la  quite  clear  that  no  substantial  pe- 
cuniary damages  were  proven,  and  that  unless 
plaintiff  was  entlQed  to  have  the  case  go  to 
the  Jury  on  a  claim  of  nominal  damages, 
the  Jury  Aould  have  been  instructed  to  re- 
turn a  verdict  for  defendant  While  this 
point  has  not  been  raised  nor  argued  by  coun- 
sel, it  was  involved  in  the  motlcai  for  an 
instmcted  verdict  tor.  If  plaintiff,  In  any 
view  of  fbB  evidrace,  was  entitled  to  recovw 
from  defendant  the  motion  was  properly 


overruled.  We  are  of  the  opinion  that  the 
right  of  action  given  by  the  statute  Is  based 
np<m  the  idea  that  the  parent  has  actnally 
sustained  loss  by  reason  of  his  son's  deatli. 
To  say  that  the  Legislature,  even  though  no 
substantial  loss  be  shown  or  suffered,  int«)d- 
ed  that  the  parent  should  be  entitled  to  prose- 
cute an  action  for  nominal  damages  based 
upon  the  single  fact  of  kinshln  Is  ascrlUng  to 
that  branch  of  the  govemmoit  a  purpose  to 
Impose  up<Hi  the  courts  the  burden  of  trying 
cases  where  tbe  winner  gains  nothing  but 
costs,  for  that  Is  in  effect  what  a  Judgment 
for  ntMulnal  damages  Is.  We  have  held  in 
another  case  that  the  damages  recoverable 
by  an  Injured  employ^  aning  under  the  Em* 
ployers'  liability  Act,  were  conqieDaatory 
only.  Arizona  Copper  Go.  r,  Bnrdago,  20 
Arls.  — » 177  Fac.  29;  ArlztMia  Ccwer  Co.  v. 
Hammer,  200  U.  8.  400,  89  Siqpi  Ot  6B3,  6S 
U  Ed.  liOSS.  Now,  nominal  damages  are  not 
thought  to  be  nHupensatory,  but  *'a  trivial 
sum  pnwerly  awarded  In  certain  oases  fbr 
nme  technical  Injury  as  distinguished  from 
actual  or  compensatiny  damages.  Blake  v. 
Atlas  Sup^  Co,  SI  OkL  420,  152  Pac.  fiL 
S<^  whatever  the  rule  may  be  in  other  Jnrla- 
dicUona  aa  to  the  allowance  of  nominal  dam- 
aces,  we,  In  this  kind  of  action,  are  committed 
against  their  allowance.  The  rule  under  the 
federal  UabllUy  law  is  that  a  parent  suing 
tor  loss  on  account  of  his  adult  child'a  wrong- 
ful death,  must  allege  and  prove  actual  spe- 
dflc  damages.  Garrett  v.  I«ul8vllle  &  N.  R. 
Co.,  286  U.  S.  308;  8S  Sup.  Ot  32,  60  L.  Ed. 
242. 

[S,  S]  Tbe  other  question  raised  by  motion 
for  an  Instructed  verdict  Is  that  the  uncon- 
tradicted evldmce  shows  that  tbe  accident 
In  which  Jesse  Gardner  lost  his  life  was 
caused  by  the  sole  negligence  of  himself. 
Under  the  statute  (paragraphs  3154  and 
3158)  a  right  of  action  arises  when  the  death 
or  injury  is  caused  by  an  acddeat  due  to  a 
condition  or  conditions  of  an  occupation 
therein  designated  as  dangerous,  but  if  the 
death  or  injury  has  been  caused  by  the  ueg^ 
llgence  of  the  employe  while  working  at 
such  occupation,  the  emplo^r  Is  absolved 
from  liability  to  any  one  whatevw.  Just 
what  negligence  would  d^eat  the  right  of 
recovery  Is  the  question  for  consideration. 
The  word  "negligence"  used  in  the  statute 
to  characterize  the  only  thing  or  act  that 
will  defeat  or  prevent  a  right  of  action  for 
an  Injury  or  death  doubtless  was  Intended 
to  have  the  significance  that  the  term  has 
long  received  in  connection  with  actions  aris- 
ing out  of  tort  Such  negllg^ce  Is  the  ab- 
sence of  care,  the  care  a  reasonable  and  pru- 
dent person  would  exercise  in  the  circum- 
stances, or,  OS  tbe  highest  court  of  the  land 
has  said: 

"The  failure  to  do  what  a  reasonable  and 
prudent  person  would  ordinaTily  have  done  un- 
der the  drcumstancM  ot  the  ritnatlon,  or  doing 
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wh&t  ineh  a  person,  nnd«r  die  existing  drcnm* 
stance^  would  not  haVe  done."  Baltimore,  etc. 
B.  B.  Oo.  T.  Jones,  96  C.  S.  441,  24  L.  Ed.  600; 
Morend  Sonthem  By.  Go.  t.  Monaour,  186  Fae. 
838,  Jast  dedded. 

Measured  by  this  standard,  what  may  be 
said  of  the  conduct  of  the  deceased  at  the 
time  of  his  death?  He  was  famlUar  with 
the  wortE  he  was  performing,  having  been 
Mgaged  In  It  for  two  months  on  and  aronnd 
the  converter  where  he  was  killed,  and  for 
a  time  prior  thereto  on  another  converter 
operated  in  the  same  way.  His  employment 
was  recognized  aa  "a  skilled  worfcman's 
Job,"- and  he  "a  good  man  at  his  work."  He 
was  not  ignorant  of  Uie  dangers  Attendant 
np<m  his  work,  nie  nse  of  the  switch  to  reg- 
nlate  the  electric  cnrrrat  because  ot  gronnd- 
ed  wires  was  a  common  occurrence^  On  the 
night  of  his  death  he  had  turned  the  switch 
on  and  off  fimn  10  to  IS  times,  and  on  pre- 
vious occadons  had  done  the  same  thing. 
He  must  have  known,  when  the  switch  was 
turned  off,  the  electric  current  was  int^ 
cepted  at  the  switchboard,  m  Uiat  no  elec- 
tric po\rer  could  readb  the  contndlor  or 
motor,  because,  when  he  wanted  to  manlp- 
nlate  ttie  latter  Instruments,  he  had  to  turn 
the  switch  on.  He  knew,  then,  that  the 
blades  and  wires  in  the  switchboard  were 
dead  when  the  swltdi  was  turned  off.  and 
they  were  alive  whm  tb»  switch  was  ttimed 
on.  With  this  knowledge,  while  the  switch 
was  on  and  two  of  the  blades  alive,  he  un- 
dertook, while  looking  la  the  opposite  direc- 
tion, to  reach  around  tlie  beam  and  turn  off 
the  switdi,  doubtless  intending  to  do  so 
the  use  ot  the  safety  handle,  and  In  doing  so 
he  missed  the  handle,  and  Instead  grasped 
one  of  the  live  blades  and  was  killed. 

Can  it  be  said  that  a  reasffliable  and  pru- 
dent person,  under  the  existing  circumstanc- 
es, would  have  done  as  he  did?  Or  would 
not  such  a  person  have  done  as  the  evidence 
sbowif  the  deceased  had  always  done  before, 
looked  Into  the  face  of  the  switch  and  aided 
his  band  with  his  eye  to  locate  the  safety 
handle?  At  other  times  that  night,  and  be- 
fore when  he  nmnlpolated  the  switch,  he  had 
placed  himself  In  such  a  position  as  to  see 
the  switchboard,  and  be  could  do  this  in  two 
ways:  By  leaving  the  controller  and  walk- 
ing clear  aronnd  the  beam  on  which  the 
switch  was  placed,  or  by  standing  betwe^i 
the  controller  box  and  the  beam,  and  swing- 
ing his  body  aronnd  the  beam,  until  his 
head  was  in  front  of  the  switch.  Whichever 
method  he  adopted,  he  could  see  the  Uades, 
and  the  wires  leading  to  and  from  the 
blades,  and  also  the  insulated  safety  handle, 
by  the  use  of  which  he  Incurred  no  danger 
whatever. 

A  mere  statement  of  the  facts.  It  would 
se^,  is  sufficient  to  show  that  his  conduct 
at  the  time  was  inexcusable.  The  evidence 
offers  no  excuse  or  reason  for  his  ondM^ 


taking  to  handle  Oka  swltdi  in  the  mannar 
he  did,  unless  It  might  be  inferred  therefran 
that  he  did  it  to  avoid  the  physical  exertlm 
of  walking  aronnd  the  beam,  or  bouUng  his 
body  around  it,  as  above  described.  The 
thought  that  be  may  have  nuMDOitarilr  for- 
gotten, and  thrust  his  hand  against  the 
blade,  mi^t  excuse  him  from  willful  negli- 
gence (Diestelhorst  t.  Ind.  Acc  Com.,  82 
Cat  App.  771,  164  Pac.  44).  but  not  from 
exendstng  the  care  and  caution  of  a  reason- 
ably prudent  porsm  in  handlli^  so  deadly  a 
power  as  ^ectridty.  "Foi^tfnlness"  is  de- 
fined as  negligence.  It  is  the  omission  to 
tiiink  or  da  Nye  v.  Sochor,  92  Wis.  40,  66 
N.  W.  864.  63  Am.  St  Bep.  896.  To  act 
"thonghtleselT**  in  Ota  midst  at  a  known  or 
obvious  danger  has  been  characterlied  as 
culpable  negligence;  Chicago,  etc.,  Ry.  Cb. 
T.  Houston,  96  n.  8.  697.  24  L.  E!d.  542; 
Wheeler  v.  Or.  B.  &  Nav.  Co,  16  Idaho,  875. 
102  Pac.  347-565. 

What  was  said  in  a  Montana  case  lus  di- 
rect bearing  upon  the  tacts  here: 

"The  plaintiff  cannot  recover,  if  be  oonld  have 
avoided  the  Injary  by  exerdiing  ordinary  care 
and  caution.  l%at  he  may  -aot  have  understood 
the  danger,  or  may  have  tcmpcHsrily  for- 
gotten the  risk,  is  of  no  moment ;  he  was  diarg- 
ed  with  knowledge  and  underHtanding  of  such 
dangers  and  risks  aa  he  mi^t  have  comprehend- 
ed and  appreciated  by  using  ordinary  care;  If 
he  forgot,  he  was  negligent,  for  he  was  bound 
to  remember.  The  defendant  was  not  required 
to  take  better  care  of  the  plaintiff  than  the 
plaintiff  was  ot  himself."  Cnrnmlnga  v.  Helena 
ft  L.  S.  ft  B.  Ga,  26  Mont  434.  461,  63  Pa& 
862.  866. 

Beach  on  Contributory  Negligence,  {  138, 
says  of  the  employ^: 

"Ho  must  ttJn  ordinary  care  and  learn  the 
dangers  which  are  likely  to  beset  him  In  the 
service.  He  must  not  go  blindly  to  his  work 
when  there  is  danger.  He  must  iufonn  himself. 
This  is  the  law  everywhere." 

See  Wormell  v.  Maine  Central  R.  Co.,  79 
Me.  39T,  10  Atl.  49-52,  1  Am.  St.  Rep.  321. 

We  think  it  safe  to  say  that  no  case  can 
be  found  wherein  a  recovery  hfis  been  per- 
mitted if  the  Injured  party  knew,  or  by  the 
exercise  of  reasonable  care  or  caution  could 
have  known,  of  the  presence  of  an  electric 
current,  and,  notwithstanding  such  knowl- 
edge or  presumptive  knowledge,  carelessly 
and  negligently  placed  his  person  In  contact 
therewith;  but,  where  a  person  of  Intelli- 
gence and  understanding  has  been  guilty  of 
such  conduct,  the  courts  have  not  hesitated 
to  place  the  blame  where  It  belongs,  and 
deny  a  recovery.  Capital  Gas  ft  Electric 
Co.  V.  Davis,  138  Ky.  628,  128  S.  W.  1062; 
Great  Western  Power  Co.  v.  Plllsbury.  170 
Cal.  180,  149  Pac.  35;  Billlngton  v.  Eastern 
Wis.  Ry.  ft  Ught  Co.,  137  Wis.  416,  119  N. 
W.  127 ;  Glander  v.  Milwaukee  Electric  Light 
Co.,  166  Wis.  381, 144  N.  W.  972. 


Digitized  by 


Axis) 


OAIiUMBT  ft  ABIZONA  SONINa  00.  ▼.  GABDmEK 

(in  p.) 


667 


It  may  be  said  that  n^g«Lce,  or  tbe 
absence  of  nesUgence,  is  generally  a  ques- 
tion of  fact  to  be  submitted  to  a  Jury.  We 
grant  It  Is  always  so  If  Uie  facts  In  evidence 
tending  to  prove  or  disprove  negligence  are 
tn  conflict,  or,  the  tocts  not  being  In  con- 
flict, rational  minds  may  draw  dlffer«3t  con- 
clusions therefrom.  Valln  v.  Milwaukee  & 
N.  R.  Co.,  82  Wis.  1,  51  N.  W.  1084,  33  Am. 
St  Rep.  17 ;  Herbert  v.  S.  P.  Co.,  121  Cal. 
227.  53  Pac  661 ;  Railroad  Go.  v.  Stout,  17 
Wall.  657,  21  L.  Ed.  745.  The  very  an- 
nonncement  of  this  rule,  however.  Implies 
another  wbldi  is  well  stated  as  follows: 

"In  cases  involving  Qoestloiis  of  negligcDce, 
the  rale  is  now  settled  that,  where  the  facta  are 
andispnted,  and  the  inferences  which  may  he 
drawn  from  them  are  not  equivocal  and  can 
lead  to  but  one  conclusion,  the  court  will  ad- 
Judge,  as  matter  of  law,  diat  tliere  is  or  is  not 
necUgence,"  Shoner  v.  Penn.  Co.,  130  .  Ind.  170, 
177,  28      S.  016,  618,  28  N.  S.  775. 

Whether  a  case  falls  wlfiiln  the  one  rule 
or  the  other  d^jteaidb  on  Its  own  particular 
&cta,  bat  whea  Its  sUitu  Is  determined  the 
dnly  ot  tba  court  is  dear.  If  a  tfalntiff,  in 
the  presentation  of  his  ease^  lays  bare  a  state 
of  facts  that  conclusively  demonstrates  that 
the  accident  causing  the  Injury  or  death  was 
due  to  the  negligence  of  the  person  Injured 
or  killed,  and  tliat  tbe  accld^t  would  not 
have  biqnnned  If  he  had  exercised  due  care 
and  cavtSmi,  tta  tionents  of  diainited  fttcts 
and  equivocal  inferences  are  eliminated 
from  the  csae^  and  nothing  Is  l«ft  to  be  de- 
cided but  a  pore  qnestlon  of  law.  That,  we 
think.  Is  this  case.  Tbe  d^imdant's  evi- 
dence did  not  dunge  or  affect  the  evidence 
Introdnoed  by  plaintiff,  bat  was  bi  corrobo- 
ratioQ  of  it,  and  when  all  the  evidence  was 
In,  and  the  moHon  for  an  insbmcted  verdict 
was  mad^  there  was  no  dlqpnte  as  to  how 
or  wby  file  acddent  happened.  This  Is  not 
the  case  the  Supreme  Court  had  In  mind 
when  it  said: 

"Gert^  fkcta  we  may  suppose  to  be  clearly 
cstaUiahed  from  which  one  sensible,  impartial 
man  would  infer  that  proper  care  had  not  been 
used,  and  that  negligence  existed ;  another  man, 
equally  sensible  and  egaally  impartial,  would 
infer  that  proper  care  had  been  ased,  and  that 
there  was  no  negligence.  It  is  this  class  of 
cases,  and  those  akin  to  It,  that  the  law  com- 
mits to  the  decision  of  a  Jury.  Twelve  men  of 
the  average  of  the  communis,  comprising  men 
of  education  and  men  little  education,  men  of 
learning  and  men  whose  learning  ctmsists  only 
in  what  Aey  have  themselves  seen  snd  heard, 
the  merchant,  tilie  mechanic,  the  farmer,  the 
laboer;  these  sit  together,  consult,  apply  their 
separate  experience  of  tbe  affairs  of  life  to  the 
facts  proven,  and  draw  a  unanimona  conclusion. 
This  average  jodgment  thus  given  it  Is  tbe  great 
effort  of  the  law  to  obtain."  Railroad  Co.  t. 
Stout,  Bopra. 

Tbe  present  case  falls  more  nearly  within 
the  other  extranes  instanced  by  that  learn- 
ed coart  aa  foUows: 


"If  a  sane  man  volnntarfly  throws  himself  In 
contact  with  a  passing  engine,  there  being  noth- 
ing to  counteract  the  effect  of  this  action.  It 
may  be  ruled  as  a  matter  of  law  that  the  in- 
jury to  him  resulted  from  his  own  fault,  and 
that  no  action  can  be  sustained  by  him  or  his 
representatives.  So  if  s  coach  driver  inten- 
tionally drives  within  a  few  inches  of  a  preci- 
pice, and  an  accident  happens,  negligence  may 
be  ruled  as  a  questimi  of  law."  Id. 

We  think  it  was  the  clear  and  undoubted 
doty  ot  the  court  to  grant  tbe  motion  ior 
an  instructed  verdict  upon  both  grounds 
urged,  and  since  In  no  view  of  the  evidence 
is  the  plalntifF  entitled  to  recover,  the  cause 
is  remanded,  with  dlrectlws  to  dismiss  oom- 
plaint 

BAKEBt  J.,  omcnn. 

CUNNINGHAM,  C.  J.  (dissenting).  I  do 
not  concur  In  the  order  vacating  the  judg- 
ment and  directing  the  dismissal  of  the  ac- 
tion. I  concur  in  holding  that  the  record 
contains  no  substantial  evidence  of  plain- 
tiff's loss.  In  Calumet  &  Arizona  Mining  Co. 
T.  Chambers,  176  Pac.  839,  we  pointed  oat 
that,  in  actions  based  on  this  Employers'  Lia- 
bility Law,  the  plaintiff  is  required  to  prove 
the  actual  loss  sostalned  proximately  caused 
by  the  acddait.  In  Arlzcma  Copper  Co.  v. 
Bnrdago,  177  Pac.  29.  we  defined  "damages," 
as  used  in  paragraph  3158,  as  having  refer- 
ence to  and  meaning  all  loss  to  the  employd 
which  is  actually  caused  by  the  acddoit, 
and  the  amount  of  which  Is  susc^tlble  of 
ascertainment  excluding  all  speculatiTe^  ez- 
mplary,  and  punitive  damages. 

A  failure  to  aseutaln  the  amount  ot  such 
damages  Is,  of  course,  a  failure  to  show  lia- 
bility. Failure  of  proof  of  loss  Is  a  failure 
to  ascertain  the  amount  of  loss  actually  suf- 
fered by  the  plalntlfr.  Hence  plaintiff  failed 
to  present  a  right  to  recover,  and  defend- 
ant's motion  to  so  direct  the  jury  was  good. 
The  court  committed  reversible  error  ny  de- 
nying such  request  and  motion.  For  this 
error,  appellant  is  entitled  to  have  the  judg- 
ment vacated,  and  a  new  trial  awarded  It 

I  do  not  agree  with  Judge  ROSS'  finding 
that  this  record  presents  a  clear,  Indisputa- 
ble case  of  negligence  of  the  employ^  killed, 
as  the  sole,  direct  and  proximate  cause  of 
the  employe's  death.  Fair  minds  will  agree 
that  Jesse  T.  Gardner  failed  to  observe  a 
reasonable  degree  of  caution  when  he  at* 
tempted  to  close  the  switch.  Without  rocmi 
for  doubt,  his  careless  act  in  reaching  for 
the  switch  handle  was  an  eflldent  proximate 
cause  oif  his  death;  hot  was  sudi  negUgait 
act  the  BoAe  cause  of  his  teaHi? 

The  appellee  contends  that  such  careless 
act  of  the  deceased,  combined  with  the  negli- 
gence of  fhe  appeUant,  directly  caused  the 
accident  and  injury.  As  a  consequence,  the 
an>dlee  contends,  the  careless  act  of  the  de- 
ceased amounted,  at  most,  to  contilbntory 
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negligence,  and  a  recovery  Ib  therefore  fttt- 
thorlzed.  Hie  appellee  contendB  that  the 
failure  of  the  appellant  to  furnish  the  era- 
ploy^  safe  appUauce  with  which  to  perform 
the  duties  assigned  the  employ^  la  negli- 
gence, and  appellee  points  out  that  the 
switch  In  question  was  not  safe,  and  ground- 
ed electric  wires,  necessitating  the  use  of 
the  switch,  enhanced  the  danger  to  the  em- 
ployd  while  actually  performing  his  duties. 
Of  course,  an  employer  is  not  required  to 
furnish  appliances  that  are  abaolntely  safe 
and  harmless,  without  regard  to  the  man- 
ner of  iise  the  employ^  adopts,  yet  negli- 
gmce  is  a  fact  to  be  found  by  the  Jury  from 
the  evidence  in  the  case,  and  not  a  matter  of 
law  to  be  determined  by  the  court 

It  was  for  the  Jury  to  determine  from  all 
the  testimony  before  thera  whether  the  em- 
ployer had.  In  fact,  discharged  Its  duty  to 
Jesse  Gardner  by  furnishing  him  reasonably 
safe  appliances  to  perform  the  duties  of  his 
occupation.  I  can  see  room  for  different 
conclusions  to  be  reached  from  all  the  evi- 
dence in  the  record  on  this  question.  I  am 
unable  to  concur  In  the  principal  opinion 
that  this  Is  a  case  wherein  the  deceased  is 
shown,  as  a  matter  of  law,  to  have  met  his 
death  from  his  own  unquestioned  and  un- 
questionable negligence — that  his  own  neg- 
ligence was  the  sole  cause  of  the  accident 
and  death  of  Jesse  T.  Gardner.  I  am  con- 
vinced that  the  evidence  fails  to  show  any 
loss  to  the  father  of  Jesse  T.  Gardner,  re- 
sulting from  the  death  of  Jesse.  The  con- 
slderatlcai  of  all  other  alleged  errors  is  whol- 
ly unneceasaiy  to  the  diaposldon  of  this  ap- 
peal. 

I  am,  for  that  reason,  of  the  oplnicm  that 
the  pTopee  order  Justified  la  that  the  Judg- 
ment be  reversed  and  the  cause  remanded 
for  a  new  trial. 


BOULDIN  V.  SHEERER  et  aL    (No.  1756.) 

(Supreme  Court  of  Arizona.    Feb.,  26,  1920.) 

Appeal  and  ebbob  «»753(2>— Appeal  dis- 
HissED  xir  ABSKHCi  or  AaraomiEHiB  OF  KB- 

BOB. 

Where  no  assignments  of  error  have  been 
filed  by  appellant  or  appear  in  tbe  beieta  filed, 
the  appeal  will  be  dismissed;  the  rule  being 
tbBtt  in  the  absence  of  any  assignment  of  er- 
ror, and  none  appearing  upon  the  face  of  tiie 
record,  the  appeal  may  be  either  dismissed  or 
the  judgment  affirmed. 

Appeal  from  Superior  Court,  Cochlae  Coun- 
ty;  A  C.  LodEwood,  Judlst. 

Controversy  between  Eva  Sheerer  Bouldln 
and  George  W.  Sheerer  and  others.  From  the 
Judgment  rendered,  Eva  Sheerer  Bouldln  ap* 
peals.  Appeal  dismissed. 


B.  N.  French,  of  Tombsttme.  for  appellant. 
J.  T.  Kingsbury,  of  Tombstone,  for  appel- 
lees 

PER  CURIAM.  No  assignmoits  of  error 
have  been  filed  by  appellant  or  appears  In  tbe 
briefs  filed.  We  have  decided  in  a  long  line 
of  cases  that,  in  the  absence  of  any  assign- 
ment of  error,  and  none  appearing  apon  the 
face  of  the  record,  the  appeal  may  be  either 
dismissed  or  the  Judgment  afilrmed.  Mari- 
copa County  V.  Jordan,  7  Ariz.  4,  60  Pac.  693 ; 
Gardner  v.  Gardner,  7  Ariz.  78,  60  Pac.  875 ; 
Trimble  et  al.  v.  Long,  6  Ariz.  268.  66  Pac. 
731 ;  Daggs  et  al.  v.  Field,  6  Ariz.  47,  62 
Pac.  773;  Dagga  et  aL  v.  Hoskins  et  aU  6 
Ariz.  236,  62  Pac.  350;  Putmon  v.  Putman, 
3  Ariz.  182.  24  Pac.  320 ;  Wolfley  v.  GUa  Riv- 
er Irrigation  Co.,  S  Ariz.  176,  24  Pac.  257. 

The  members  of  the  bar  of  the  state  mast 
take  notice  that  this  salutary  rule  will  here- 
after be  strictly  enforced. 

The  appeal  In  this  case  is  i1'Bm*mtl- 


TUCSON  RAPID  TRANSIT  CO.  T.  RUBIAZ. 
(Nal74D 

(Supreme  Oonrt  of  Arizona.   Feb.  2, 1&20.) 

1.  Appeal  and  xbbob  «s»10DB(4)— Tbial 
oorar's  JTTDOMBm  oir  wexobx  op  bvxdercs 

C0HCLT78IVB. 

Tbe  Supreme  Court  will  not  weigh  the  evi- 
dence of  plaintiff  and  substitute  its  judgment 
for  that  of  the  trial  ooart 

2.  AeSMAX,  AND  nSOB  «£9l002— Veboxot  oir 
COHPUOmO  BVIDENCK  COMCLUSIVE. 

In  an  action  against  a  rapid  transit  eom- 
ponr  for  personal  injuries,  a  Terdict  determin- 
ing that  .the  accident  was  tbe  cause  of  the  re- 
currence of  tuberculosis  in  an  active  form  may 
not  be  disturbed  where  sustained  by  conflicting 
evideoce. 

3.  Dauaqks  «=»216(4)— iNBiBUcnoif  oh  ag- 
gravation or  TUBEBCULOSIS  BEBOLTlMa 
PBOM  PERSONAL  INJUBIES  WHERE  ONLT  KE- 
CnaBENCE  PUADED  HABMLEBS. 

In  an  action  against  a  rapid  transit  com- 
pany for  personal  injuxioe  fr<Hn  being  thrown 
from  a  car,  reaulting  in  on  aggravation  or  re- 
currence of  pulmonary  tuberculosis,  where  the 
loss  ariung  from  aggravation  of  tuberculosis 
could  not  be  less  than  that  for  recurrence  of  tbe 
disease.  It  was  not  revexsible  error  to  instruct 
00  aggraTation  which  was  sustained  by  tbe  evi- 
dence, although  aggravation  was  not  pleaded, 
while  recurrence  was. 

4.  DaKAOES  «=:»33— LuBILITT  FOB  JIKOLI- 
OBNCB  BE8CLTINO  IN  AOOBATATION  OB  BB- 
OUBBBNCE  OP  TUBEBOULOSia. 

In  an  action  against  a  rapid  transit  com- 
pany for  damages  resulting  from  being  thrown 
from  defendant's  car,  defendant  cannot  claim 
immonity  for  its  negligence  resulting  In  recur- 
rence or  aggraTati(m  of  tuberculoma  because 
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plaintiff  already  bed  the  diseaw;  the  gUtt  of 
th«  action  being  the  loss  aaSered  hj  plaintiff 
«ansed  hj  defendant*!  negligence. 

A.  Appeai.  and  buob  «s>1170(8)— Insmio- 

TIOH  ON  AOOSAVAnON  OF  DISBASS  PBOH  NKO- 
ZJOENT  PEBSONAI.  INJUBT  WHKBB  BEOUB- 
BKNOB  PIXADED  NOT  BXvrataiBLI  EBB(n. 

In  an  action  against  a  rapid  transit  com- 
pany for  injnriea  reflulting  in  alleged  recurrence 
of  tuberculosis,  an  instroction  on  aggraTation 
of  tbe  disease,  if  erroneous,  is  not  reversible 
error,  in  Tiew  of  CSt.  Code  1913,  par.  423,  since 
the  agfravation  of  an  existing  disease  resulting 
fr<Hn  wrongful  injuries  is  not  a  full  defense  to 
an  action  charging  recurrence  of  the  diaeaae 
as  m  resntt     ncfa  wrong, 

XXW  TBIAI.  ^9l06(4)— NKWt.T  DISCOVEBED 
EVIDENCE  NOT  PBXOLUDZlTa  BBCOTSBT  U  IN- 
SUFFICIENT. 

In  an  action  against  rapid  transit  company 
for  injuries  resulting  in  the  aggravation  or 
recurrence  of  tuberculosis,  alleged  newly  discov- 
ered evidence  that  plointiS  was  suffering  from 
'active  tuberculosis  prior  to  and  continuing  up 
to  the  accident,  assuming  proper  diligence  la 
shown,  does  not  prcdude  recoTery  and  does  not 
can  fbr  a  new  triaL 

7.  New  TBIAI.  ^S»1W— GONTBADICTOBT  OB  lU- 
PEACHING  nESTIHOHT  BXU>  NOT  SUITIOIENT- 
I,T  ICATBBIAL. 

Testimony  oC  witnesses  of  newly  discovered 
-testimony  which  would  serve  to  contradict  the 
■testimony  of  i^aintiff  hM  not  sndi  material- 
ity as  to  require  new  trial. 

Appeal  from  Superior  Court,  Pima  Goim- 
ty ;  Samuel  L.  Pattce,  Judge. 

Action  by  Asma  Rnblaz  against  the  Tncscm 
lUpld  Transit  Company  for  negligence  re- 
sulting in  personal  Injury.  Verdict  and  Judg- 
m&it  for  plaintiff,  order  refusing  a  new  trial, 
and  defendant  aK>eaIs.  Affirmed. 

KlDgan  ft  Campbell,  of  Tucson,  for  appel- 
lant 

Bldhej  ft.Rlctiey  and  Moore  ft  Frawley,  all 
of  Tucson,  for  appellee. 

CUNNINGHAM,  C.  J.  On  this  appeal  the 
appellant  contends  that  the  only  evidence 
sustaining  the  verdict  and  Judgment  is  con- 
tained in  the  testimony  of  the  plaintiff  given 
in  ber  own  behalf.  I  quote  from  ai^>ellant'B 
brle^  to  wit: 

"And  that  the  evidence  of  the  plaintiff  as  to 
the  happening  of  the  accident,  and  the  reantt  of 
it,  is  of  so  contradictory  and  unsatisfactory 
character  as  not  to  constitute  any  substantial 
evidence." 

[1]  We  are  requested  to  disregard  all  of 
plaintlfTs  testimony  as  unworthy  of  belief 
for  that  reason,  and,  having  disregarded  her 
testimony,  to  hold  that  there  is  no  substan- 
tial erideuce  in  the  record  to  sustain  the  rer- 
■dict  and  judgment.  This  is  a  request  for  this 
court  to  weigh  the  evidence  of  the  plaintiff 


and  to  aubstitnto  our  judgment  of  its  wel^t 
for  that  of  the  trial  court.  This  we  refuse  to 
do,  as  we  have  refused  in  like  instances  so 
often  that  we  do  not  wish  to  give  space  to 
station  of  the  cases.  See  the  rule  stated  in 
Boulli^  V.  Schuster  ft  Co.,  18  Ariz.  175,  176, 
167  Pac.  976. 

[2]  The  appelant  assorts  tbat  the  com- 
plaint sets  forth  aa  an  elon^t  of  damages 
reooverable : 

'"That  by  ne^lgence  of  the  defendant,  and  as 
a  direct  result  thereof,  she  plaintiff)  suffered  a 
recurrence  of  tuberculosis  of  the  lungs.  That 
there  was  no  substantial  evidence  produced  to 
show  that  her  condition  was  the  result  of  tho 
injury  instead  of  the  usual  natural  progress  of 
the  disease  itself,  and  therefore  there  was  a 
failure  to  establish  her  case." 

An  examination  of  the  evidence  will  dis- 
close substantial  but  conflicting  evidence 
tending  to  prove  that  the  plaintiff  did  or  did 
not  suffer  a  recurrence  of  tuberculosis  of  the 
limgs  from  the  Injury.  Evidence  tending  to 
show  that  the  probabilities  are  that  plalntUE's 
condition  after  the  accident  resulted  from 
the  natural  progress  of  the  disease,  and  not 
as  a  direct  result  of  the  acddeut,  was  met  by 
other  evidence  tending  to  show  that  some- 
times a  violent  peraonal  Injury  directly  causes 
a  recurrence  of  tuberculosis  of  the  lungs  in 
cases  where  the  disease  has  been  dormant  for 
a  period  of  time. 

The  jury  bad  before  them  the  testimony  of 
expert  witnesses  and  the  satisfactory  evi- 
dence that  this  person  had  become  a  very 
sick  person  from  tuberculoalB  of  the  lungs 
shortly  after  the  accident.  No  causes  other 
than  the  acdd^t  or  the  natural  progress  of 
the  disease  have  been  suggested  for  the  seri- 
ous condition  of  the  plaintiff  subsequent  to 
the  accident  The  verdict  determined  that 
the  accident  was  the  efficient  proximate  cause 
of  the  recurrence  of  the  disease  in  an  active 
form,  and  that  determination  is  sustained  by 
the  evidence  In  this  respect,  although  con- 
flicting, r 

[3]  The  principal  controvmy  is  presented 
by  the  third  assignment  of  ' error.  Ttiat  as- 
signment is  as  follows : 

"That  the  court  erred  in  insti:ucting  the  Jury 
that,  if  the  jury  found  that  plaintiff's  diaease 
had  been  aggravated  by  the  injury,  she  could  re- 
cover, in  that  said  iustraction  was  outside  the 
pleadings  and  not  Included  therein;  *  *  *  the 
plaintiff  did  not  sue  nor  claim  compensation  for 
aggravating  or  making  worse  an  existing  pres- 
ent disease,  but  for  bringing  back  and  giving 
her  anew  a  disease  of  which  ahe  was  then  at 
the  time  of  the  acddent  free.**  . 

The  instruction  pertains  to  the  extent  of 
the  resultant  Injuries  and  not  to  the  negli- 
gence causing  those  injuries.  Appellant's  po- 
sition on  this  assignment  is  made  plain  in  its 
reply  brief.  It  states  briefly  that— 
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"What  we  do  contend  b,  and  diat  fa  the  sltna- 
tlon  beret  that  when  ths  jdalntlff  baa  aeen  fit 
to  particiilarlxe  and  dalm  damasea  for  certain 
aet  forth  injuriea,  that  in  such  a  caae  the  plain- 
tiff fa  limited  to  hia  recoTery  to  the  particular 
injariea  alleged.  •  •  •  Plrat,  we  would  call 
attention  to  the  point  made  here,  that  tbia  la  a 
matter  of  pleadisf." 

Hence  the  appellant  constmea  the  com- 
plaint as  one  limiting  the  plaintiff's  recoTery 
to  the  partlcalar  Injury  alleged  to  bare  re- 
sulted In  primarily  afflicting  plaintiff  with 
Uw  disease  of  pulnumary  toberculoalB.  Ap- 
pellant coQ tends  that  common  understand ing 
of  the  allegations  of  the  complaint  is  ttut 
plaintiff  was  free  from  the  disease  wllli 
t  which  she  bad  been  afflicted,  and  ttiat  the  ac- 
cident brought  on  the  disease  anew.  As  a 
consequence^  in  instanoes  whore  the  court  in- 
structed the  Jury  to  the  effect  that  plaintiff 
could  recover  damages  suffered  because  of 
tbe  aggravation  of  said  disease,  the  court 
thereby  erroneously  informed  tbe  jury  tbat  a 
recovery  may  be  bad  upon  proof  of  resultant 
injuries  other  than  tbe  particular  resultant 
Injury  set  forth  In  tbe  complaint 

In  tbe  complaint,  paragraph  3,  the  circum- 
stances leading  up  to  tbe  accident  are  set 
fbrtb,  and  It  Is  then  alleged  that — 

Plaintiff  was  "violently  thrown  from  said  car 
to  the  ground  and  (she)  thereby  austalned  the 
following  iojorlea,  to  wit:  She  was  greatly  in- 
jured, Jarred,  shAken,  and  bruised  la  body ; 
and  her  nervoua  ayatem  thereby  auatained  such 
a  shock  aa  to  ssrlonaly  and  pennanmtly  Injuri- 
onsly  affect  and  derange  her  physical  health, 
as  hereinafter  more  particularly  set  forth." 

Appellant  has  ctmsldered  that  the  dauso 
last  quoted  qualifies  tbe  preceding  words  of 
the  sentence  as  to  all  of  the  allied  Injuries. 
Olearly  tbe  pleader  bad  In  mind  more  Inju- 
ries than  one  when  he  constructed  tbe  a&i- 
tcncea.  He  said,  "She  thereby  sustained  tbe 
following  Injurlea,' "  E$iecl4^  injuries  re- 
sulting from  Jars,  shakes,  and  bruises  of  tbe 
body,  and  Injuries  resulting  frwn  shoc^  to 
the  nerroua  system.  The  last  be  prmnlsed  to 
specify  more  particularly  In  the  succeeding 
portions  of  tbe  comjdaint.  Tbe  partlcalar  In- 
juries resulting  from  tbe  shock  to  her  nerv- 
ous system  are  alleged  to  have  consisted  of  a 
recurrence  of  pulmonary  tuberculosts— a  per- 
manent Injury  to  plaintiff's  health. 

A  fiitr  understanding  of  tbe  conqulalnt  with 
regard  to  particularizing  the  elemait  of  dam- 
ages alleged  to  have  resulted  tram  tbe  shodt 
to  plaintiff's  nervous  system  Is  that  Oie  plain- 
tiff means  to  claim  daraajnn  for  the  resultant 
recurrence,  the  recnidcscmce,  the  "lighting 
up"  of  tbe  pulmonary  tuberculosis  germs  ly- 
Ine  dormant  in  plalntlfTs  system  at  the  time 
she  safferod  tbe  injuries,  shocks  Jars,  and 
bruises  from  tbe  foil  off  tbe  car.  The  mean- 
tug  of  tbe  complaint,  when  considered  as  a 
whole.  Is  that  plaintiff  had  suffered  ftom  pul- 
■"""^ry  tuberculosis  and  had  reached  a  state 


of  beaia  oouldeKd  by  bw  as  a  good  state 
of  bealth;  ttiat  she  no  longar  aaOsxeei  fxom 
active  Indications  as  symptoms  of  sndi  dis- 
ease; but  that  wadx  disease  lay  InaetlTe^  and 
she  was  no  longer  liable  to  a  reeonence  of 
such  active  symptoma 

She  noes  some  Indefinite  and  unoortaln  ex- 
pressions, but  tlw  dominant  Idea  running 
through  the  complaint  Is  Qiat  the  prtndpal 
Injury  Inflicted  upon  her  directly  by  the  ac- 
ddait  to  h»  is  the  lighting  up  anew  at  tbe 
Inactive,  disintegrating  germs  of  tbe  "white 
plague" — pulmonary  tuberculosis — which  lay 
dwmant  In  her  system  at  tbe  time  of  the  In- 
Jury.  Tbe  cmnplalnt  cannot  be  .otmfined  to 
meaning  that  tbe  accident  wlginally  Infected 
I^iUntlff  with  pulmonary  tuberculoeis.  Ap- 
pellant seeks  to  give  that  meaning  to  tbe 
-  complaint  because  plaintiff  stetes  that  die 
bad  had  good  health  for  a  period  of  yeans 
and  "was  entirely  free  from  any  recurrence 
of  said  disease."  At  most,  such  language  1^ 
expressive  of  tbe  pleader's  conclusion  of  the 
state  of  her  health. 

Tbe  plaintiff  claimed  that  tbe  partlcalar 
state  and  condition  of  ber  health  described  in 
her  complaint,  combining  vrith  the  injuries, 
jars,  shocks,  and  bruises  to  ber  body,  and  tbe 
shocks  to  her  nervous  system,  produced  as  a 
direct  result  tbe  return  ot  pulmonary  tuber- 
culosis In  an  active  state.  Certainly  this  is 
a  claim  that  tbe  Injuries,  Jars,  shocks,  and 
bruises  suffered  by  plaintlfl,  caused  by  tbe 
fall,  were  a^avated,  made  worse,  because 
plaintiff's  state  of  health  was  such  as  made 
possible  a  recurrence  of  pulmonary  tubercu- 
losis. The  state  of  tdalntiff's  health  served 
to  af^avate,  to  make  worse,  to  cause  to  be 
more  serious,  tbe  Injuries  to  plaintiff  than 
such  injuries  would  otherwise  have  been  had 
ber  state  of  health  with  regard  to  the.  dis- 
ease been  differoit 

In  Standard  Oil  Co.  v.  Bowker,  141  Ind.  14. 
40  N.  E.  129,  the  i^alntiff  alleged  that  be  was 
"in  perfect  health  and  sound  physical  condi- 
tion," and  the  def^dant  complained  on  ai>- 
peal  that  there  was  no  snfflcient  proof  of  tbe 
allegation.  In  -that  case,  as  in  this,  tbe  court 
found  tbat  sufficient  evidence  of  tbe  alleged 
fact  appeared,  and  remarked: 

"However,  if  there  was  no  aneh  evidence,  we 
are  not  advised  of  the  value  of  that  fact  in 
support  of  a  motion  (or  a  new  trial  upon  the 
ground  that  tbe  verdict  was  not  sustained  by 
tbe  eTidence.  The  significance  of  evidence,  or 
its  absence,  upon  this  question,  was  In  detei^ 
mining  the  extent  of  the  injury,  and  not  the 
radstenoe  of  injory  from  tbe  falL  Tbat  there 
was  injury  from  tlip  fall  there  is  no  reasonable 
doubt,  upon  the  evidence.  If  the  presence  of 
prior  ill  health  or  Injury  should  have  been  con- 
sidered by  tbe  jury,  it  was  but  to  control  the 
amount  of  the  damages,  and  not  as  d^iog 
damages  altogether.** 

In  Louisville.  New  At  ft  Chi.  R.  R.  Go.  v. 
Snider.  117  Ind.  435.20N.  E.2S4,8L.ILA. 
j  431. 10  Am.  St.  Rep.  00,  the  oonrt  states  tbe 
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rule  of  ttie  extent  of  reoorery,  quoting  as  fol- 
lows: 

"Where  a  disease  caased  hj  the  injury  super- 
Tencfl,  as  well  as  where  the  disease  exists  at 
the  time  of  the  injiuy  and  Is  anravated  by  it, 
the  plaintiff  is  entitled  to  full  cmnpensatory 
damages"  (dtinc  other  lodiuia  eaaa  and  Ehr- 
sott  N.  90  N.  T.  264,  48  Am.  Rep.  022; 
Jucker  v.  Chi.  A  N.  W.  K.  R.  Co.,  82  Wis. 
150,  8  N.  W.  862;  D.  &  R.  G.  R.  Co.  v.  Harris, 
122  U.  S.  597,  7  Sup.  Ct.  1286,  30  Ed.  1146; 
Lake  Shore  &  M.  3.  R.  Co.  t.  Roseozweig,  113 
Pa.  31ft,  6  Atl.  US,  4  Cent.  R.  712;  H.  &  T. 
€.      Co.  T.  Leslie,  07  Tex.  83). 

3  Sbearm.  &  Redfleld  on  Negligence  (6tb 
Ed.)  i  742,  comments  on  the  rule  as  follows: 

"There  ia  substantial  uniformity  of  doctrine 
that  every  snch  subsequently  deTddped  disease 
which  wwild  naturally  ensue  from  the  injury, 
and  whidi  cannot  be  ahown  to  have  resulted 
trcnn  a  nfficient  independent  cause,  must  be 
Imiwted  to  the  author  of  the  original  injury. 
Thongh  the  plaintiff  be  afflicted  with  a  disease 
or  a  weakness  which  has  a  tendency  to  aggra- 
vate the  injury,  defendant's  negligence  will  still 
be  held  to  be  the  proximate  cause;  *  •  *  Ag- 
gravation of  an  existing  diaeaae  may  be  allowed 
for  in  the  damages  a^varded"  (dting  Louisville 
R.  R.  CO'  V.  Jones,  108  Ind.  561,  9  N.  B.  476, 
486;  Montgomery  &  E.  Ry.  Co.  v.  MaUette,  92 
Ala.  209,  9  South.  863,  866;  Bray  v.  Latham, 
81  Ga.  640,  8  S.  E.  64;  Woodward  v.  Boscobel, 
84  Wis.  226,  54  N.  W.  332;  LouisvUle,  etc.,  R. 
R  Co.  V.  Northlngton,  91  Tenn.  56,  17  S.  W. 
880,  16  Lw  R.  A.  268;  Schwingscfalegl  v.  Mon- 
foe  atj,  113  Mich.  683,  72  N.  W.  7;  Emery  v. 
Boston  ft  M.  R.  Co.,  67  N.  H.  484,  36  AtL  867). 

In  Jones  v.  City  of  Caldwell,  20  Idaho,  5, 
116  Pac  110,  48  L.  R.  A.  (N.  S.)  119,  an  Ida- 
ho case,  the  court  held  It  error  to  refuse  the 
following  Instruction: 

"If  you  find  twm  the  evidence  that  the  plain- 
tiff was  caused  to  fall  by  a  defect  in  the  side- 
walk negligently  permitted  to  exist  by  the  de- 
fendant, the  defendant  is  responsible  for  all 
in  effects  which  naturally  and  necessarily  follow 
tiie  injury  in  the  condition  of  health  in  which 
plaintiffl  then  was  at  the  time  of  such  fall,  and 
it  Is  no  defense  that  such  injury  may  have  been 
aggravated  and  rendered  more  difficult  to  core 
by  reason  of  plalntifTs  state  of  health  at  tbat 
time,  or  that  by  reason  of  latent  disease  the 
injuries  were  rendered  more  difficult  to  cure  by 
reason  of  plaintiff's  state  of  health  at  that  time, 
or  that      reastm  of  latent  the  injuries 

were  rendered  more  serious  to  her  dian  they 
would  have  been  to  a  person  in  robust  health." 

CommentUkf  cm  this  instruction,  tlie  court 
«ald: 

"niat  instnietion  contains  a  correct  state- 
ment tii  the  law  upon  the  subject  there  involved, 
and  upon  the  evidence  introduced  on  the  trial 
the  iastmetion  should  have  been  given.  A  per- 
son or  corporation  has  no  more  right  to  negli- 
gently inflict  injuries  upon  a  sick  person  than 
upon  a  wdl  person,  and  the  existcuce  of  latent 
disease  brought  Into  activity  by  a  fall  or  other 
injory  would  not  constltnte  a  defense  to  an 
action  to  recover  damages  for  audi  ibjurles." 


In  the  Donglas  Cas^  119  Qa.  668,  46  8.  B. 
867  (Atlantic  ft  B.  R.  R.  Co.  v.  Dduglas),  the 
judge  charged  the  jury  that — 

"A  tort  to  health  already  impaired  Is  redressed 
by  giving  damages  both  for  further  impairment 
and  for  any  obstruction  occasioned  by  the  tort 
to  recovery  froih  existing  disease.  Wrongfully 
to  cause  or  aggravate  or  protract  Ulness  is  an 
injury  to  health;  but,  as  I  have  dwrged  yon, 
this  is  a  matter  entirely  for  yon  to  oondder 
under  the  evidence  and  charge  of  the  court." 

The  court,  after  quoting  such  charge,  says: 

"Error  is  assigned  upon  this  charge  for  the 
reason  tiiat  there  was  no  allegation  in  the  peti- 
tion which  authorized  the  charge  or  authorised 
a  recovery  under  the  rule  embodied  in  the 
charge,  and  because  the  same  was  not  author- 
ized by  the  evidence.  The  latter  objection  is  not 
well  taken.  •  •  •  Whether  or  not,  under  the 
petiti<m,  Che  theory  of  the  case  presented  by  the 
charge  was  ivoperiy  involved  in  the  case  is  the 
question  to  be  detennined.  To  determine  this 
it  is  necessary  to  ascertain  what  is  meant  by 
the  phrase  'good  health';  for  the  petition  de- 
scribes the  condition  of  the  plaintiff  before  the 
Injuries  by  averring  simply  that  at  the  time 
of  the  injuries  die  was  41  years  of  age,  weighed 
106  pounds,  and  was  'in  good  health.* " 

The  court  thm  examines  the  evld^ice  and 
many  cases,  deflaea  "good  healOi,"  then  coa- 
tlnnea: 

"When  the  plaintiff  alleged,  therefore,  that  she 
was  in  'good  health,'  her  petition  Is  not  to  be 
construed  as  alleging  that  she  was  perfectiy 
sound  and  free  from  all  infirmitias;  and  conse- 
quently, when  under  the  evidence  it  appeared 
tiiat  ^e  was  laboring  under  an  Infirmity  of 
which  she  was  igntnant,  but  this  infirmly  did 
not  Interfere  with  the  discharge  by  her  of  the 
-ordinary  duties  of  lif^  and  probably  would  not 
have  ever  interfered  with  her  but  for  tiie  In- 
juries resulting  from  the  nei^igence  of  the  rail- 
road company,  she  was  not  precluded  from  re- 
covering simply  because  it  developed  that  the 
injuries  to  her  were  the  result,  not  of  the  neg- 
ligence of  the  company  alone,  but  of  that  neg- 
ligence and  a  pre-existing  infirmity  which  up 
to  that  time  had  not  been  the  occasion  of  any 
inconvoiience  to  her." 

Logically,  under  a  [heading  wbich  alleges 
that  lojurieB  negligently  inflicted  caused  a  re- 
corrence  of  a  seilons  disease  tbe  court 
stionld  permit  erldenoe  to  he  Introduced  tend- 
ing to  prove  that  audi  InjnitoB  so  inflicted 
caused  an  aggravation  of  the  safd  disease 
with  wlilcta  plaintiff  was  already  afflicted,  as 
such  evidence  is  substantially  resprastve  to 
tbe  allegationB  in  the  complaint.  The  dif- 
ference lies  in  Uie  extent  of  loss  sustained. 
A  greater  amount  of  loss  is  susceptible  to 
proof  under  the  allegation  to  the  effect  that 
a  recnrroioe  et  a  disease  resulted  than  could 
be  shown  If  tiie  <;omplaint  bad  limited  the 
resultant  injuries  to  aggravation  of  such  dis- 
ease recognized  as  existing  at  the  tbne  of 
the  accident 

Although  the  complainant  does  not  dalm 
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RS  Bpedal  damages  that  agsntntkm  of  pul- 
monary tuberculosis  resulted  from  tile  Injo- 
ries,  she  does  claim  that  the  ramlt  of  the 
Injuries  Is  a  recurrence  <tf  pulmonaiy  tnber* 
(miosis,  and  substantial  evidence  in  the  rec- 
ord supports  that  dalm.  Whether  ai^ellaiU 
was  harmed  1^  tbfi  Instratitlon  wldcdi  permit- 
ted the  Jury  to  find  as  a  resnlt  of  the  Injur 
rtes  a  less  seilons  condition  of  health,  that 
Is,  affimntton  of  said  disease,  a  tecmdes- 
cenoe,  a  "llghtlns  np"  of  said  disease,  Is  a 
doubtfol  proposition.  No  greater  anxmnt  of 
damages  could  have  be^  neov&KA  as  results 
of  the  Injnrles  than  would  cwnpensato  tor 
the  loss.  The  loss  arising  &om  the  aggrava- 
tioD  of  an  existing  disease  conld  not  be  great- 
er than  the  loss  arising  from  the  recurrence 
of  that  disease,  If  both  conditions  are  refer- 
able to  tbe  Identical  acddeat  The  loss  aris- 
ing firom  a  given  accident  could  not  be  attrib- 
utable to  both  conditions,  tbe  aKravatlcm  of 
and  ^e  recurrence  of  a  disease.  But  I  see 
no  reason  why  damages  sustained,  resulting 
from  the  aggraratLon  of  a  disease,  cannot  be 
recovered  where  the  evidence  warrants  such 
recovery,  where  the  plalntlfT  has  claimed  a 
resnlt  of  a  more  serious  nature  but  ot  the 
same  kind,  viz.,  the  recurrence  of  the  dis- 
ease. 

In  criminal  procedure,  the  diarge  of  ddlb- 
erate,  premeditated  killing,  of  malice  afore- 
thought, first  degree  murder,  the  most  serious 
crime  known  to  the  law,  Includes  In  the 
diarge  all  lesser  degrees  of  murder  and  also 
monslaughtOT.  A  charge  of  aggravated  as- 
sault Includes  a  diarge  of  slmide  assault. 
Evidence  to  support  the  charge  of  the  lesser 
d^ree  of  crime,  or  the  lesser  offense  indud- 
ed  In  the  greater  charge,  may  always  be  re- 
ceived, and  where  evidence  of  the  lesser  de- 
gree or  of  the  lesser  otCense  Is  present,  the  In- 
structions of  the  court  are  open  to  questlim 
if  they  contain  no  reference  to  the  lesser  de- 
grees or  the  lesser  offense  supported  by  ttie 
evidence.  I  am  of  the  opinion  that  In  civil 
cases  tbe  rule  should  not  be  more  strictly  en- 
forced than  it  ia  In  criminal  cases.  Conse- 
quently, I  have  no  hesitancy  in  expressing 
the  conviction  that  the  instruction  complain- 
ed of  was  no  more  restricted  than  the  law, 
reason,  and  justice  warranted;  that  the  tend- 
ency of  the  Instruction  was  to  leave  a  broad- 
er field  of  inquiry  to  the  jury  and  a  restrict- 
ed limit  of  recovery  to  the  plaintifT. 

The  appellant,  if  its  rights  were  affected  at 
all  by  the  use  of  the  word  "aggravated"  in 
the  Instruction,  was  benefited  thereby,  or  may 
have  been  benefited  thereby,  and  not  harmed. 
.  [*]  If  plaintut  was  a  sick  woman  at  the 
time  the  accident  happened,  defendant  can- 
not claim  Immunity  from  liability  to  her  for 
its  negligence  because  of  her  Infirmities  and 
sickness  with  any  greater  right  than  It  can 
claim  immunity  from  liability  to  a  well  per- 
son  for  its  negligence  causing  such  well  per- 
son to  become  sick.   It  is  the  loss  suffered 


by  the  idalntlff  canaedl  by  ttte  defendants* 
n^Ugence  that  Is  the  gist  of  this  action.  The 
loss  is  established.  The  extent  of  such  loss 
is  the  matter  Involved  in  tbe  instruction  com- 
plained of.  The  Instruction  is  responalTe  ta 
the  evidence,  and  tbe  evidence  is  reeponsdve 
to  tbe  omnptalnt  and  issues  Joined  fiierecm. 

[I]  It  Is  dear  that  no  substantial  right  of 
tile  defendant  was  affected  by  the  Instruction* 
Including  the  word  "aggravation"  of  the  dis- 
ease if  sodi  form  of  instractlan  Is  erroneous. 
The  error,  if  any,  is  not  revoslble  error. 
Paragraph  42S,  car.' Code  Ariz.  1913.  For  the 
reason  as  indicated  above,  the  aggravation  of 
an  existing  disease  resulting  from  wrongful 
Injuries  is  not  a  tail  defmse  to  an  action 
charging  the  recurrence  of  sudi  disease  as 
the  reeul^  of  such  wrong.  If  eaxb  facts  are- 
Interposed  In  a  negligence  case,  they  would 
affect  the  extent  of  the  recovery  and  not  the 
right  of  recovery. 

The  Maynard  Case,  46  Or.  IS,  78  Fac  983. 
68  U  R.  A.  477,  cited  and  rdled  upon  by  the 
ai^Ilant,  does  not  conflict  with  the  view 
taken  above.  -  The  injuries  there  mentioned 
are  different  injuries  producing  the  same 
result  A  better  illustration  of  the  matters 
there  Involved  Is  found  in  Brooks  v.  Roches- 
ter By.  Co..  156  N.  Y.  245,  50  N.  E.  945. 

[I]  The  remaining  assignments  of  error 
need  but  slight  notice.  The  appellant  moved 
for  a  new  trial  upon  the  grounds  of  material 
evidence  newly  discovered.  The  motion  was 
denied.  This  order  refusing  a  new  trial  Is 
assigned  as  error. 

[7]  The  affidavits  of  witnesses  which,  ap- 
pellant claims,  will  furnish  material  evidence 
on  another  trial,  were  pres^ted  with  the  mo- 
tion. Tbe  purport  of  the  evidence  which,  it 
Is  claimed,  will  be  forthcoming  at  a  new 
:  trial,  is  that  the  plaintiff  was  suffering  from 
an  active  case  of  tuberculosis  fbr  a  long  time 
prior  to  and  continuing  up  to  the  time  of  the 
accident  Involved.  Assuming  that  the  showing 
of  diligence  made  Is  snflldmt.  yet  such  testi- 
mony would  not  preclude  a  recovery,  as  we 
have  seen  above.  Moreover,  the  evidence  prom- 
ised could  be  of  no  service  to  establish  any  ma- 
terial fact  other  than  the  condition  of  plain- 
tiff's health  at  the  time  of  the  acddent,  and 
thereby  reduce  the  resultant  injuries  to  that 
of  aggravation  of  her  diseased  condition. 
The  instruction  of  the  court  permitted  the 
JuiT  to  det»mine  plaintiff's  damages  arlsing^ 
from  aggravation  of  the  disease.  Addltiraal 
testimony  of  the  phydcal  condition  of  the 
plaintiff  does  not  call  for  a  new  trial.  Testi- 
mony of  witnesses  whldi  serves  to  contradict 
tbo  testimony  of  the  plaintiff,  If  sodi  Is  the 
nature  and  purpose  of  tbe  newly  discovered 
evidence,  Is  not  of  such  materiality  to  the 
case  as  to  require  a  new  trial.  The  trial 
court  committed  no  reversible  error  In  refus- 
ing a  new  trial  upon  the  alleged  grounds  of 
material  evidence  newly  discovered. 

The  remaining  assignment  is  not  argued* 
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and  will  tberefore  leqnln  no  s^ftntt 
cussIqd. 
Tbe  Jndsuent  Is  afflzmed. 

BOSS  sad  BAKBB,  JJ.,  oonear. 


CHIU3S  T.  rB£DEBICESOK.    (No.  172&) 

(Supreme  Conrt  of  Ari«uis.    Vtb.  25,  1920.) 

Amu.  AHD  nsoB  4ss>7780O  —  Axvojxx'b 
FAZLUBB  xo  nu  BBBF  ooHnssion  Or  KS- 

BOB. 

NotwiQirtaiidliiK  the  discretloii  pennltted 
by  Civ.  Code  1913,  par.  1266,  where  the  question 
presented  hy  an  appeal  la  novel  and  important, 
and  has  been  elaboratly  briefed  by  appellant, 
bat  appellee  has  filed  no  brief,  the  applicable 
rule,  in  the  absence  of  abowiDS  of  poverty  on 
part  of  apprile^  or  other  good  reaaon,  is  that 
appellee's  ^Unre  to  file  a  brief  is  deemed  a  con- 
feniim  of  the  error  aaaigned  by  appellant. 

Aiveal  from  Superior  Gourt^  Flma  Coontr; 
&  U  F«tteev  Jvdgie. 

Actlcm  by  H.  a  Fredstldaon  against 
Tbamam  OhUdi.  Veidict  tag  plaintiff,  defend- 
ant's motion  for  new  trial  on  all  the  issues 
of  tbm  case  refused,  and  deffiodant  appeals. 
Ganse  rananded,  with  dlrectlMiB  that  tbe  mo- 
tlcni  be  granted. 

Blcbey  ft  Rlchey,  of  Tocson,  and  J6bn  W. 
Mayes,  of  AJo,  for  ai^llant 

Louis  O.  Hummel  and  George  O.  Hllzlnger, 
both  ot  Tucson,  and  W.  U  Bamom,  of 
Phoenix,  for  appeHee. 

PER  CtTBIAM.  The  ai^ellant,  against 
whom  there  was  a  verdict,  moved  for  a  new 
trial  upon  all  the  Issues  of  the  case.  The 
ruling  of  the  court  upon  the  motion  for  a 
new  trial  la  as  follows: 

"The  court,  being  now  folly  adviaed  in  the 
premises,  does  order  that  the  reidlct  herein  be 
set  aside  only  in  respect  to  damages  and  in  ac- 
cordance with  paragraph  SOS,  Revised  Statutes 
of  Arizona,  and  further  orders  that  a  new  trial 
be  granted  upon  the  question  of  damages  only/' 

The  appellant  assigns  as  errcMr  tbe  refusal 
of  tbe  court  to  set  aside  the  Jndgm»t,  and 
the  refusal  to  grant  him  a  new  trial  on  tbe 
whole  of  the  issues  in  the  case. 

In  due  coarse^  as  tbe  rules  of  fbe  oonrt 
require^  appellant  s^ed  and  Hied  ooitfes 
of  his  brief.  _  Whetber  his  posltimi  is  the 
correct  one  or  not,  he  has  gone  into  It  quite 
elaboiat^,  dtlng  many  decisions  and  an- 
thorltles.  The  ai^Uee  has  paid  no  atten- 
tion to  the  questions  propounded  by  ^e  ap- 
pellant. Be  has  filed  no  brief,  but  has  left 
tbe  work  of  searching  the  aathorltles  ^tire- 
ly  with  the  conrt  The  questlooi  is  a  novel 
one  In  this  jurisdiction,  and  should  not  be 
decided  without  tborougb  InTestlU^tion.  In 


such  circumstances,  tbe  statute  (paragraph 
1266,  Civil  Code),  permits  the  court  to  exer- 
cise Its  discretion  as  to  whetber  It  will  go 
Into  the  merits  of  the  appeaL 

In  November,  1916,  we  handed  down  an 
opinion  In  Merrill  v.  Wheeler,  17  Arts.  848, 
162  Pac  859,  In  which  we  notified  tbe  bar 
of  this  state  that,  upon  a  failure  on  the  part 
of  the  appellee  to  file  wiOi  the  court  a  brief 
to  sustain  his  side  of  the  case,  we  would  ctm- 
dude  "that  his  attitude  Is  a  confession  of  tbe 
error  assigned  by  appellant."  There  Is  notb- 
Ing  in  this  record  that  should  cause  us  to 
recede  from  that  position.  We  think  cases 
may  arise  In  wbidi  our  discretion  should  be 
exercised  In  favor  of  an  examination  into 
the  merits  of  the  case  notwithstanding  the 
failure  upon  the  part  of  the  appellee  to  file 
a  brief,  as  where  he  may  be  too  poor  to  em- 
ploy counsel  to  represent  him,  or  perhaps  for 
other  good  reason,  but  In  this  case  the  appel- 
lee, as  representative  of  a  mining  corporation, 
was  suing  for  damages  for  a  breach  of  con- 
tract, and  could  hardly  lay  Just  claim  to  any 
leniency  from  the  court  for  his  delinquencies. 

We  think  tbe  error  assigned  shoald  l>e  tak- 
en as  ccnfeesed,  and  for  that  reason  tbe 
cause  Is  remanded,  with  dlrectlwis  tliat  tbe 
motion  for  a  new  trial  of  all  tba  Issues  of 
the  case  be  granted. 


In  re  GALLBGOS. 

BAZAN  et  al.  v.  GALLBGOS  et  sL 
(No.  17S0J 

(Supreme  Conrt  of  Arlsona.    Feb.  26,  1920.> 

1.  Adoption  «=»7  —  No  kigut  to  appoint 

NEXT  FBIBND  WEKBE  AUNT  Or  CHILD  LIVINQ 
XN  state. 

Under  Civ.  Code  1913,  para.  1186-1198, 
where  the  tdilld  to  be  adtvted  had  an  aunt  Uv- 
Ing  in  the  state,  who,  at  time  of  filing  the  adoi^ 
tiou  petition,  had  the  diild  In  her  charge  and 
care,  the  court  was  without  jurisdiction  to  ap- 
point another  as  next  friend,  and  the  so-called 
next  friend  conld  not  appear  and  give  cmsent 
to  tbe  child's  adoption. 

2.  AnopTzoK  ^»7,  12— Br  voLtnn-ABiLT  AP- 

PEABINQ  next  OW  KIN  WAIVED  NOTICE:  CON- 
SENT or  NEXT  OF  Xin  NOT  INDI8PBNSABU. 
Where  aunt  of  child  sought  to  be  adopted 
voluntarily  appeared  and  contested  the  adop- 
tion of  the  child,  she  waived  notice  of  the  hear- 
ing and  submitted  herself  to  the  court's  Juris- 
diction; and  her  consent  to  the  adoption  waa 
not  indispensable,  for  the  court,  having  obtained 
jurisdiction  of  her  as  next  of  kin  in  the  state, 
could,  under  Civ.  Code  1913,  par.  1193,  dense 
tbe  adoption  without  her  consent. 

3.  Adoption  $=>12— Ordeb  void  w^ebb  pab- 

XNT8  not  BBBVED  WITH  NOTICE. 
Adoption  order  was  void  where  tbe  record 
riiowed  the  mother  of  the  child  was  dead,  but 
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did  not  tBhow  that  tlie  father  waa  dead  in  fact 
or  In  law,  bnt  merelj  that  be  was  unlcnown, 
and  he  was  not  served  b;  publication. 

4.  Adoption  4e=sl6— No  x^sb  or  ma  j>b- 

fUTB  COUBX'B  BIOHT  TO  BET  .aBim  TOIO 
4»mR8  or  ADOFTIOM. 

The  eonrt  alwi^  had  power,  irreipecttve 
of  lapae  of  time,  to  Tacate  and  set  aside  wders 

of  adoption,  void  for  want  of  notice. 

Appeal  from  Superior  Gonrt,  NaTaJo  Coun- 
ty; J,  E.  Crosby,  Judge. 

In  the  matter  of  the  adoption  of  Rosaura 
GallegOB,  a  minor.  From  an  order  granted  on 
petitiim  of  Manu^ta  R.  Oallegoa  and  others 
TBcatinK  an  order  of  adoption  granted  on 
petition  of  Rosaura  Bazan  and  boaband,  the 
latter  appeal.    Order  affirmed. 

C  H.  Jordan  and  Julia  M.  Braain,  both 
Holbrook,  for  appellants. 
TboB.  R.  Oreer,  of  Hcabnxrtc,  for  app^leea. 

BOSS,  J.  This  Is  an  appeal  from  an  order 
vacating  an  order  of  adoption.  Under  date 
of  November  9,  1918,  Rosaura  Bazan  and 
Ygnado  Bazan,  wife  and  husband,  residents 
of  Navajo  county,  Ariz.,  petitioned  Hon.  Sid- 
ney Sapp,  Jndge  of  the  superior  court  of  said 
county,  for  an  order  permitting  them  to  adopt 
Bosaura  Qallegos,  a  minor  cbild  nine  years 
of  age,  representing  In  tbeir  petltlan,  amoi^ 
other  tbings: 

"Gniat  the  father  of  said  child  Is  unknown  to 
yoor  petitioners;  that  the  mother  of  said  cliild 
is  dead ;  that  there  is  no  near  relation  or  kin, 
to  take  care  of  said  child ;  that  the  welfare  of 
such  child  will  be  subserved  and  its  beat  inter* 
ests  promoted  by  such  adoption." 

On  the  same  day  the  court  made  an  order 
ot  adoption  as  prayed  for,  and  recited  In  audi 
<nder,  anumg  other  things: 

"That  the  said  minor  has  no  near  relatlcm  w 
kin ;  that  the  father  of  said  child  is  unknown ; 
that  the  motiier  of  said  child  is  dead ;  that  the 
conseDt  of  the  next  friend  of  tiie  child,  Julia  M. 
Braam,  bad  been  filed ;  that  said  petitioners 
have  filed  an  agreement  properly  signed  with 
said  minor  child  and  with  the  person  whose 
consent  is  filed  herein  that  said  minor  child  shall 
be  adopted  by  said  petitioners  and  treated  in 
all  respects  as  their  lawful  child  shonid  be 
treated,  including  the  right  of  inheritance." 

November  10  Qie  court  on  its  own  motion 
set  aside  the  order  of  adt^tion  made  Novem- 
ber ^  1918,  and  ordered  that  Qie  child  be  re- 
turned to  its  aunt,  Manuelita  B,  Qallegos; 
also  set  the  matter  down  for  hearing. 

November  20,  1918,  Uanutilta  B.  Qallegos 
filed  a  petition  asking  to  be  permitted  to 
show  why  the  order  of  adoption  should  be 
set  aside,  and  at  the  sune  time  filed  her  po- 
tion asking  that  she  be  permitted  to  adopt  the 
child.  On  November  20tb  the  Bazans  In  per^ 
son  and  by  attorney,  Qallegos  in  pers<m  and 
by  attorney,  and  the  minor  child  being  pres- 


ent In  court,  witnesBes  were  Bwom  and  tCBtl- 
fied.  Wbereupon  the  court  ordered  tbe  r^Ur 
Btatemoit  of  the  wder  tit  ad«pttan  of  Novem- 
ber 9, 1918. 

January  16^  1919,  Blannellta  B.  Qall^os 
and  two  ofbera  filed  a  petition  asking  per- 
mission to  sbow  irtiy  the  order  of  Nov«nber 
9, 1918,  ahoold  be  set  aside  and  revoked. 

March  1^  1919,  Hon.  J.  B.  Crosby,  aucces- 
sor  to  H<m.  Sidney  Sapp,  set  aside  both  tbe 
orders  of  November  9th  and  20tb  and  grant- 
ed a  new  hearing  "for  tbe  reason  (as  he  says) 
that  the  court  had  acanlred  no  }urlBdictl«Hi 
for  the  making  of  the  orders  or  decrees  afore- 
said." It  la  from  tbis  last  order  that  the 
Bazans  appeal. 

The  jurisdiction  to  order  adoption  is  vested 
In  Uie  superior  court  Paragraphs  11S6-119S, 
c.  8,  tit  6,  cavil  God&  Bu^  before  that  power 
may  be  exerted,  the  facts  enumerated  in  tbe 
statute  as  aatborlBbig  It  should  be  made  to 
appear.  As  we  read  paragraphs  1189,  1190, 
1191,  Bupra,  If  ttw  parenta  of  the  chUd  are 
living,  their  consoit  in  wilting  to  the  adop- 
tion should  be  obtained,  or  at  least  sucli  con- 
sult la  contemplated.  If  th^  are  dead,  the 
child's  guardian.  If  he  have  oao,  or,  if  not, 
the  next  of  kin  In  tbls  state,  may  give  bw^ 
wrlttm  craaoit  If  tiiere  be  neither  of  ttiese, 
the  court  n»y  appoint  a  suitable  penKm  to 
act  tn  the  i^Doeedings  as  next  frioid  to  give 
or  withhold  audi  consent  In  curtain  contin- 
gaides  tbe  parent  may  be  considered  dead,  as 
where  be  or  she  Is  tusuie  or  baa  been  impris- 
oned for  a  term  of  not  lees  than  three  yeara, 
or  where  ha  «*  die  haa  for  one  year  next 
preceding  willfully  deserted  or  neglected  to 
provide  care  and  maintenance  for  the  diild, 
in  whidi  case  or  cases  tbe.  court  may  appoint 
some  suitable  person  to  act  as  next  friend 
to  give  or  withhold  cmsent  as  aforraatd. 
When  the  adoptifHi  is  not  ccmsmted  to,  per- 
sonal service  of  the  proceedings  must  be  had 
on  the  parent;  or,  If  none,  on  the  guardian, 
or,  if  none,  on  the  next  of  kin  If  In  tbe  state 
or  if  out  of  the  state  by  publication.  If 
there  be  no  living  parent  or  guardian  or  n^t 
of  kin  In  the  atat^  service  by  pubUcatiou 
must  be  bad.  TTntli  consent  la  obtained  or 
personal  or  constructive  service  of  tbe  adop- 
tion proceedings  is  had  m*  waived  by  a  pei^ 
s(mal  appearance,  tbe  court  is  without  power 
to  maka  any  order  tat  Oie  ^Uqwaitioa  of  tbe 
child. 

[1]  We  tblnk  the  Bo«alled  consait  <a.  the 
next  friend  in  ttila  case  cannot  Ttsa 
next  frleod  of  the  cbild  eovld  be  a^iointed 
only  wben  there  was  no  living  parent  or 
guardian  m:  next  of  Idn  In  the  state.  Al- 
ttHJUgh  the  petition  alleged  and  the  court 
found  "that  the  said  minor  has  no  near  re- 
lation or  kin,"  the  record  discloses  that  the 
aunt  of  the  diild,  her  mother's  sister,  lived 
In  Navajo  county,  and  at  Oie  time  of  filing 
tbe  petltlui  by  tiie  Bazans  had  tbe  minor 
diild  In  her  charge  and  care.  There  waa  no 
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occasion  or  need  of  s  next  Mend  because  of 
the  presence  of  the  next  of  kin,  the  child's 
aunt.  The  appointment  of  the  next  friend 
was  not  JustlOed  under  ftxe  facts,  and  the  so- 
called  next  friend  could  not  appear  and  give 
consent  to  the  child's  adoption  because  the 
aunt  was  present 

[2]  The  aunt,  by  voluntarily  ai^arlng  and 
contesting  the  adoption  of  her  nelce  by  the 
Bazans,  necessarily  waived  the  notice  of  the 
hearing  provided  in  the  statute  and  submit' 
ted  herself  to  the  Jurisdiction  of  the  court 
The  orders  of  the  court  of  November  9th  and 
20th  were  therefore,  so  far  as  Manuellta  R. 
Oallegos,  the  aunt,  was  concerned,  not  with- 
out jurisdiction  of  her  or  of  any  rights  that 
she  might  claim.  Her  consent  to  the  adop- 
tion of  the  child  was  not  indispensable;  for 
the  court  having  obtained  Jurisdiction  of  her 
as  the  next  of  kin  In  the  state,  had  the  power 
under  the  statute  to  decree  the  adoption  to 
the  Bazans  without  her  consent  Paragraph 
1193. 

Under  the  statute,  if  either  of  the  parents 
be  livinjT  and  not  laboring  under  any  statu- 
tory disability,  notice  of  the  proceedings  ot 
adoption,  either  personal  or  constructive.  Is 
indispensable,  unless  he  waive  such  notice 
by  personal  appearance.  His  written  consent 
to  the  adoption,  however,  no  more  than  the 
next  of  kin  or  the  guardian.  Is  not  indispensa- 
ble; the  court  having  the  power  "if  satisfied 
that  the  interests  of  the  child  will  be  promot- 
ed by  the  adoption,"  to  order  the  adoption 
without  the  consent  of  fbe  parent  or  guardian 
or  next  of  kin  or  next  friend.  Paragraph 
1193. 

[3]  The  petition,  the  findings  of  the  court 
and  the  evidence  are  all  to  the  effect  that  the 
mother  of  the  child  is  dead.  There  is  no  al- 
l^Uon  In  the  petition  that  the  father  Is 
dead  in  fact  or  In  law.  The  court  does  not 
find  that  the  father  is  dead,  nor  was  there 
any  evidence  that  he  is  dead.  It  Is  alleged 
in  the  petitlcm  that  the  father  Is  unknown  to 
the  petitioners,  and  the  court's  order  recites 
that  the  father  la  nnknown.  If  this  finding 
of  the  court  could,  by  any  manner  of  means, 
be  held  to  mean  that  the  father  is  dead  or 
not  living,  the  record  would  exhibit  all  nec- 
essary facts  to  the  court's  jurisdiction,  we 
think.  It  is  entirely  probable,  however,  that 
the  father  might  be  alive  and  still  not  known 
to  the  petitioners  or  to  the  court.  In  that 
case  it  does  seem  to  us  that  the  only  way  to 
ccnform  wtth  the  statute  would  be  to  secure 
the  service  oi  the  proceedings  by  pnblicatiCHi. 
In  this  case  that  was  not  draie.  On  the  con- 
trary, the  father's  rl^^ts.  If  living,  were 
completely  Upiored.  He  was  nether  pwaon- 
ally  nor  constructively  served  with  notice, 


and  was  not  before  the  court  so  that  his 
rights  might  be  determined.  Before  the  court 
could  adjudicate  the  matter  In  this  proceed- 
ing, it  Is  evident  that  he  should  have  had 
Jurisdiction:  First  of  the  person  of  the  child; 
second,  ot  the  petitioners ;  and,  third,  over  the 
party  or  parties  that  the  law  has  authorized 
to  act  and  speak  for  the  child.  The  first  two^ 
we  think,  are  satisfied.  As  to  the  third,  the 
record  not  showing  that  the  father  of  the 
child.  Is  dead,  either  in  foct  or  in  law,  it 
should  be  made  to  appear  that  he  had  notice 
of  the  proceedings  taking  place  before  his 
rights  conld  be  passed  upcm.  Furgeson  v. 
Jones,  17  Or.  204,  20  Paa  842,  8  L.  -B.  A.  620; 
U  Am.  St  Rep.  80a 

"Upon  the  appearance  before  Qte  judge  of 
the  persons  seeking  to  adopt  the  diild  and  the 
child,  he  acquires  jurisdiction  to  entertain  the 
petition  for  adoptioo,  but  at  this  p<^nt  It  is 
only  juriBdictdoQ  to  preliminarily  Investigate 
and  determine  whether  the  presence  at  the  hear- 
ing of  the  parents  of  the  minor  child  is  necea- 
aaiy  or  not.  *  *  *  If  it  should  be  ascertaia- 
ed  upon  such  inquiry  diat  the  diUd  has  anothw 
parent  living  who  posaesM  a  rl^t  to  Its  care, 
custody,  or  control,  it  is  the  duty  of  the  Judge 
to  decline  to  proceed  with  flie  hearing  on  the 
[petition  until  the  consent  and  presence  of  such 
parent  are  had."  In  re  McKutrs  Estate,  141 
Cal.  408.  09  Am.  St.  Rep.  80.  74  Pac  1030. 

[4]  The  contention  that  Judge  Crosby,  at 
the  time  he  set  aside  the  order  of  adoptlou 
made  by  Judge  Sapp  on  November  9  and  20, 
1918,  did  not  have  jurisdiction  because  of 
the  lapse  of  time^  would  be  well  founded  If 
tibe  <H^»s  set  aside  and  vacated  were  simply 
erroneous  or  Irregularly  entered,  but  ^8  we 
have  seen,  those  orders  were  entered  with- 
out service  upon  one  of  the  most  Importalit 
parties  to  the  question  decided,  and  were 
entered  without  jurlsdlctlw  over  such  party. 
We  take  it  the  court  always  has  the  power 
to  vacate  and  set  aside  void  orders  or  orders 
entered  without  Jurisdiction. 

In  affirming  the  action  of  the  lower  court 
in  ordering  a  new  hearing,  as  we  understand 
It  it  Is  that  service  may  be  had  upon  the 
father  of  the  minor  child,  or  that  it  may  be 
shown  that  the  father  Is  not  living,  or.  If 
living,  that  he  has  willfully  neglected  to  pro- 
vide care  and  maintenance  of  the  child  for 
more  than  one  year  last  past  or  tbat  he  is 
laboring  nnder  some  other  statutory  disabil- 
ity, and  to  proceed  with  the  disposition  of 
this  case  at  provided  In  paragraphs  11^  and 
1193. 


OUNNIN6RAM,  a 
concur. 


J.,  and  BAKER,  J., 
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HERMAN  T.  BABBITT  et  aL   (No.  1628.) 
(Supreme  Conit  of  Arizona.    F»b.  26,  1920.) 
Affbas  avid  ebbob  «=»78(3)— Appeai.  wiu. 

HOI  LIB  FBOH  OBDBB  QTKBBUURa  DunTBBBB 
TO  OOMFLAINT. 

An  appeal  will  not  lie  from  an  order  over- 
rnllnf  a  demnrrer  to  the  complaint^  aa  it  la  not 
flnaL 

Appeal  from  Siu>erlor  Omirt*  Coamlno 
County;  F.  W.  Perkina,  Judge. 

Action  by  David  Babbitt,  etc.,  copartners, 
against  Mariana  Herman  personally,  etc. 
From  an  order  overroUug  a  demnrrer  to  tbe 
complaint,  defendant  appeals.  Appeal  01b- 
missed. 

Jones  *  Jones,  of  Ftagstaff,  tot  appellant 
Francis  D.  Orable,  oC  Elogatafl.  for  appel- 
lees. 

PEB  CURIAM,  Tbe  appeal  In  tbis  case 
was  taken  from  the  following  order: 

"Botb  partiea  appearing  by  respective  coun- 
sel, Francis  D.  Gnible  appearing  for  plalnti^ 
and  Jones  &  Jones  for  defendant,  and  defend- 
ant's amended  dtanurrer  to  tbe  complaint  is 
heard  and  by  the  court  ovemiled.  Defendant 
has  until  Jn^  9, 1917.  to  plead  further.  There- 
upon, inry  Is  dmianded  by  defendant  dated  July 
2, 1917." 

No  fartliar  order  seems  to  bare  been  made 
In  the  lower  court  In  the  causes  and  no  final 
Judgment  ai^ears  in  the  recoil  We  have 
held  In  Navajo-Apache  Bank  ft  Trust  Co.,  W. 
H.  Burbage  ft  F.  A.  Nelson,  Appdlante,  v. 
CaroUne  Desmtnt  and  William  .H.  Wahl, 
Appellees,  17  Arl&  472,  164  Pac.  206,  that  an 
order  overruling  a  demurrer  Is  not  socli  a 
final  determinative  order  as  to  be  the  sub- 
ject of  appeal  and  soparate  review. 

To  the  same  ^ect  Is  the  case  of  HoUIngs- 
worOi  r.  Gazette  Printing  Co.,  186  Pac.  359. 

Upon  the  authority  of  the  foregoing  cases, 
Oils  an)eal  Is  dlsndssed. 


RED  BOVEB  GOPPEB  CO.  T.'  HILLIS. 
(No.  1716.) 

(Supreme  Omrt  of  Arbona.   Feb.  26.  1920.) 

IfASTXB  AHD  SEBVANT  ^»118(1)— HlHB  OWHXB 
lUBLB  rOB  TAXLVn  TO  rUBHUH  SAFE  FLACB 
TO  WOBE. 

Where  plaintltf  entered  Into  contract  to 
pnmp  water  from  defendant's  mining  shaft  un- 
der defendant's  agreement  to  excavate  and  equip 
all  necessary  pumping  stations  and  install 
pumps  and  pipe  for  removing  water  from  the 
stations,  defendant  was  required  to  furnish 
plaintiff  a  safe  place  in  which  to  work,  and  was 
liable  for  injuries  to  plaxntiEF  from  stumbling 


and  falling  Into  abaft  while  rtartlng  a  pump 
because  of  pips  carelessly  left  on  floor  and  fail- 
ure to  provide  lights  and  guard  jails  or  ga^ 
even  if  plaintiff  was  an  independent  contractor, 
instead  of  an  employs  of  dcd^endant. 

On  motlm  fmr  rehiring.  Motion  denied. 
For  former  opinion,  see  185  Pac  641. 

CUNNINGHAM.  C.  J.  The  app^ant  press- 
es for  a  rehearing  upon  the  grounds  that  the 
relation  between  tbe  plalntlfC  and  the  de- 
fendant as  shown  on  the  face  of  the  com- 
plaint is  that  of  parties  to  the  written  con- 
tract, exhibited  with  the  complaint— that  is, 
independent  contractors — and  for  that  rea- 
son defendant's  demnrrer  to  the  complaint 
should  have  been  sustained. 

The  said  draiurrer  in  this  zeqpect  alleges: 

*'Tb».t  it  appears  mi  the  face  of  said  com- 
plaint that  the  pU'it*ff  h«dn  is  an  Independent 
contractor,  and  that  the  rdationship  between 
master  and  servant,  employer  and  employfi^  etc., 
does  not  exist  •  •  • 

The  cause  of  action  in  this  case  is  based  on 
negligence  of  the  defendant — a  failure  of  the 
defendant  to  furnish  the  plaintiff  a  safe 
place  to  work  while  he  was  engaged  in  start- 
ing the  pumps  on  the  300-foot  leve},  pump- 
ing water  out  of  the  shaft  tbnt  had  been 
raised  from  the  bottom.  The  defendant  con- 
tracted with  the  plaintiff  and  his  associates 
to  tbe  end  that  a  miulng  shaft,  already  down 
235  feet;  would  be  continued  down  300  feet 
deeper,  and  that  the  defendant  company 
would  excavate  and  equip  all  necessary 
pumping  stations  and  Install  pumps  and  pipe 
for  removing  water  from  the  stations.  The 
defendant  provided  the  stations  and  install- 
ed the  station  pumps  as  agreed. 

The  complaint  charges  that  the  plaintiff 
was  at  the  pumping  station  at  tbe  300-foot 
level  "for  the  purpose  of  starting  the  sta- 
tion pump.  Bk  he  was  required  and  invited  so 
to  do  by  the  defendant"  and  that  the  plain- 
tiff fell  to  the  bottom  of  the  shaft  because 
he  stepped  on  a  short  piece  of  idpe,  which 
bad  been  carelessly  left  aa  the  floor,  and  the 
station  was  without  lights,  and  no  gnard 
rails  or  gatas  w«8  provided  about  the  shaft. 

In  regard  to  the  pump,  the  contract  refers 
to  a  Nol  6  Cameron  pump  "to  handle  any  wa- 
ter  that  nuy'  be  acoantered  In  ttie  diaft" 
This  must  be  understood  as  meaning  a  sink- 
Ing  pump.  The  contract  prtnidea  that  the 
company  '^tiaU  Install  a  station  pnmp  at 
swne  hlglker  lenl  to  handle  the  water  deliv- 
ered from  the  Cameron  pnmp."  Ttals  station 
pump  is  the  pump  here  In  question,  and  It 
Is  this  pomp  which  the  complaint  aiuiges  that 
the  plaintlfl  was  required  and  Invited  by  the 
defoidant  to  start,  and  he  was  occupied 
about  starting  such  Btati<m  pump  at  the  time 
bis  foot  strw^  the  and  nflled.  unbal- 
ancing him  and  causing  him  to  fail  down  th» 
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iIiafL  One  conclusion  foHows,  to  wlt^  the 
plalntUI  was  injured  while  occnided  In  the 
MTTlce  of  tbe  defendant  The  Injury  was 
the  direct  result  of  defandanfs  failure  to 
fumtefa  plaintiff  a  reasonably  safe  place  ta 
wblcb  to  raider  swrlce. 

In  tbe  Swansea  Leas^  Lie  HoUoy  Case, 
20  Aria,  — ,  188  Pac.  740^  tbe  coort  found 
that  tbA  plaintiff  was  Injured  while  occujj^ted 
in  the  service  of  the  Independent  contractor, 
and  tbe  mine  owner  waa  not  liable  under  the 
Emplorera'  LlahlUty  Law  (OIt.  Code  1013, 
para.  ^8158-8162).  TtdB  case  la  wbidly  differ- 
ent, in  that  the  complaint  cbai^  and  tbe 
donnrrer  soffldeutljr  admits  that  ttko  plain- 
tiff waa  occupied  at  the  time  of  the  Injury 
In  tbe  service  at  tbe  defoidant,  and  waa  in- 
jured as  a  direct  result  of  the  defendants 
aesUgence  In  tbe  particular  aforesaid. 

Having  fuUy  recmaidered  tbe  case  with 
fhe  app^lant's  motion  befmn  ns  and  tbe  au- 
thorities there  presented,  we  are  satisfied 
with  ttie  coDduslon  heretofoie  reached.  We 
add  this  to  our  former  opinion  to  make  clear 
the  £&ct  that  the  question  was  duly  consid- 
cred,  if  not  discussed,  in  the  former  opinion. 

The  motlmi  for  rehearing  is  denied. 

BOSS  and  BAEEB,  JJ.,  coneas. 


HAUi  T.  STATE,   (No.  478.) 
(Sopreme  Court  of  Arlz<»a.    Feb.  25,  1920.) 

1.  EHBBSuaiBin  «=»11(1>— Ukasnran  who 
ixmowauxMo  pah  or  iionr  cniitanr. 

.   Detaidant  to  whom  emnplalnlng  wltatas  de- 

Kvered  9800,  with  InBtmcttona  to  tiAe  same  to 
C.  and  pay  it  to  him  for  a  certain  paipos«k  was, 
where  be  paid  to  C  only  $60  and  appropriated 
the  remainder,  guilty  of  embenlement  under 
Pen.  Code  1018,  |  603. 

2.  »jw  lOCU-laaiautfiKMi  db- 
nuna  Asura  nonaLT  aaruai^, 

In  pxosecntiMi  fur  embesslement  under  Pen. 
Code  1918,  I  606,  whm  it  was  dear  that  de- 
flndant'was  an  agent  within  kuA  sectimi,  the 
court  properly  refused  fautmethm  as  to  who  Is 
an  agent  within  the  section. 

8.  EuvmxtMiaan  ^»14— Wou»  **A0En**  to 
n  coNsrauBD  zir  p<hpvub  mmm, 

Tbe  word  "agent,"  in  Pen.  Code  1918,  i 

003.  defining  embaodement,  Is  to  be  conatrned 
in  Ita  popular  sense  (sectlim  7,  iubd.  17),  and 
vhen  ao  construed  means  "one  who  undertakes 
to  transact  some  business  or  to  manage  some 
affair  for  another  by  the  authority  and  on  ac- 
count <tf  the  latter  and  to  render  an  account 
of  It"  (citing  Words  ft  Phrases^  Second  Ssrles, 
Agent). 

[Ed.  Note.— For  other  definitions,  see  Wor^ 
and  Phrases,  First  and  Second  Series,  AgMit] 

Appeal  from  Superior  Court,  Ooddae  Oonn- 
ty ;  Alfred  O.  Ixxiwood,  Judge. 
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Milton  Hall  was  convicted  ot  embesile* 
men^  and  appeals.  Affirmed. 

'  3.  T.  fflingsbazy,  of  Tombstcmfi^  for  app^ 
laot 

Wll^  B.  Jones,  Atty.  Gen.,  Louis  B.  Wbit> 
n^,  Asst  Atty.  Gen.,  and  R.  N.  French,  Oo; 
Atty.,  of  Tombstone,  for  tbe  State. 

BAKEB,  J.  Tbe  appellant  was  Informed 
sgalnst  for  the  crime  of  embezzlement,  and 
on  plea  of  not  guilty  was  tried,  convicted, 
and  sentenced,  and  to  reverse  the  Judgment 
and  sentence  and  for  the  award  of  a  new 
trial  this  appeal  was  taken. 

Tt6  InformatiMi  was  framed  under  para- 
graph 608  of  the  Penal  Oode^  which  is  as 
follows: 

"Every  trustee,  banker,  merdiant  broker,  at- 
torney, agent,  assignee  In  trust,  executor,  ad- 
ministrator, or  collector,  or  person  otherwise  in- 
trusted with  or  having  In  his  control  property 
for  the  use  of  any  other  person,  who  trandn* 
lendy  appropriates  it  to  any  use  or  purpose  not 
in  the  due  and  lawful  execution  of  his  trust,  or 
secretes  it  with  a  fraudulent  intuit  to  appropri- 
ate It  to  such  use  or  purpose^  Is  guilty  at  em- 
bealement" 

The  InfwmatJon  charges: 

"*  *  *  niat  the  said  Milton  AH,  on  or 
about  tb»  20tfa  day  of  August,  1018^  «  •  * 
being  then  and  there  the  agent  of  one  Thomas 
Valerio,  and  tff  virtue  of  said  agency  the  said 
Milton  Hall,  as  such  agent,  ^en  and  there  came 
into  possession,  custody,  and  control  of  money  of 
the  value  of  1740,  the  personal  property  of  the 
said  Thomas  Valerio,  and  while  In  poeseeslon  of 
and  having  in  control  said  money,  as  agent 
aforesaid,  did  then  and  there,  to  wit,  •  •  * 
on  or  about  the  29th  day  of  Aogust,  1918,  and 
while  atill  agent,  as  aforesaid,  wiUfolly,  on  law- 
fully, fraudulently,  knowingly,  and  fekuilously, 
use  and  appropriate  the  personal  property  afore- 
said  to  a  use  and  purpose  not  In  the  due  and 
lawful  exeeutirai  of  his  trust,  but  to  his  own 
use  and  parposa.** 

After  the  verdict  of  guilty  was  found  by 
[be  Jury,  and  before  Judgment  was  prouuunc- 
ed,  the  appellant  mado  a  motion  for  a  new 
trial  in  writing  (m.the  allied  ground  of  er- 
ror by  the  court  lii  refusing  to  charge  the 
Jury  as  requested  by  awiellant,  and  that  the 
verdict  was  not  sustained  by  sufficient  evi- 
dence. The  motion  was  overruled,  and  there- 
upon the  appellant  was 'sentenced  to  Impris- 
onment in  the  state  prison  for  the  term  of 
not  less  than  three  nor  more  than  ten  years. 

[1]  The  evidence  offered  by  the  state  In 
support  of  the  charge,  briefly  stated,  tends  to 
show  that  the  complaining  witness  Valerio 
delivered  to  appellant  $800,  with  instructions 
to  take  the  money  to  one  Campos  and  pay  It 
over  to  him  for  his  Interest  In  certain  min- 
ing properties  situated  In  the  Dragoon  Moun- 
tains, Cochise  county.  It  Is  cwicluslvely 
shown  that  tbe  si^lant  only  paid  to  Cam- 
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poa  160,  and  that  be  ai^roprlated  the  ranain- 
der  of  the  money  ($740)  to  his  own  use.  The 
evidence  was  amply  sufficient  to  sustain  the 
conviction,  and  unless  some  prejudicial  error 
In  law  occurred  during  the  course  at  the  trial 
the  Judgment  must  be  affirmed. 

[2]  The  prlncliMil  complaint  made  In  the 
assignments  of  error  la  based  upon  the  re- 
fusal of  the  court  to  give  Om  followliiff  In* 
struction  to  the  Jury : 

"I  further  inBtruct  70U  in  this  cozm action 
where  the  duty  aaaumed  is  not  compnlsory,  or 
noncompulsory,  or  mere  voluntary,  or  an  occa- 
■ional  du^,  and  there  b  no  power  In  the 
prosecutor  to  control  the  actions  of  the  agent, 
then  the  agent  is  not  an  agent  within  the  mean- 
ing of  the  statute  defining  uabesdemeot,  and 
in  the  ease  at  bar  if  jon  find  that  there  was  a 
soneompnlsory  dnty,  and  not  a  fidudary  xdation 
between  the  prosecating  wttneas  and  defBodant, 
yon  shotild  acquit  tint  defendant,  altlioagh  other 
elements  of  the  embeadement  are  folly  pRrren." 

[3]  The  term  "agent"  has  a  wide  applica- 
tion and  comprehends  many  classes  of  per- 
sons. As  used  In  paragraph  503  of  the  Penal 
Oode^  it  Is  to  be  conatmed  In  Its  popoUr 
Boise. 

"Wwds  and  phrases  must  be  constmcted  ao> 
cording  to  the  context  and  approved  usage  of 
the  langeagfl ;  but  technical  words  and  phrases, 
and  audi  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  must  be  con- 
strued according  to  sedh  peculiar  and  apprt^ri- 
ate  meaning."  Penal  Cod^  f  7,  subdiv.  17. 

In  a  popular  sense,  the  term  "agent" 
means: 

"One  who  undertakes  to  tranaact  some  busl- 
nesB  or  to  manage  some  affair  for  another  by 
the  authority  and  on  account  of  the  latter,  and 
to  render  an  account  of  it"  Pullam  v.  State, 
78  Ala.  34,  66  Am.  Bep.  21;  Echols  v.  State, 
168  Ala.  4a  48  Sonth.  847;  1  Words  «t  Phras- 
es (2d  Bd.)  U6. 

TbB  agency  need  not  be  permanent  It 
may  be  occasional  or  tonpcwary,  or  to  make 
a  single  transactioii.  2  -Blsh.  New  (Mm. 
Law,  f-346;  State  t.  Fraley,  71  W.  Ta.  100, 
76  S.  D.  134,  42  L.  B.  A.  (N.  &)  498. 

It  may  be  gratuitous  and  wUhoat  consid- 
eration. 1  Mechon  on  Agen^,  1  1223  ;  9  B, 
O.  L.  S  22;  State  t.  Fralfliy,  supra. 

The  relation  (agoit)  Is  usually  a  Tiduntary 
one.  Mo  <me  Is  bound  to  be  the  agent  of  an- 
other against  Us  wUL  The  idea  of -compul- 
sion is  foreign  to  the  relattWL  1  Mech^  on 
Agency,  S  28. 

The  application  of  these  deflnltiwis  to  the 
simple  facts  In  .the  case  makes  it  clear  and 
undisputable  that  the  appellant  was  an 
agent  within  the  meaning  of  paragraph  503, 
Penal  Code,  and  that  the  requested  instruc- 
tion w&a  properly  refused. 

Valerlo,  reposing  confidence  and  trust  in 
the  a^llant,  onployed  him  to  take  the  moo' 


ey  to  Oampos  for  a  certain  purpose.  The 
appellant  voluntarily  accepted  the  trust,  and 
in  the  discharge  of  the  duties  thereof  he  was 
acting  for  and  In  the  place  and  stead  of  Val- 
erie. No  qnestion  of  control  was  Involved 
In  the  employment  The  appellant  was  sim- 
ply an  errand  b<^,  and  certainly  an  errand 
or  messenger  boy  may  be  guilts  of  embezzle- 
ment of  numey  intrusted  to  his  care  to  be 
delivered  to  another.  The  fact  that  the  serv- 
ice was  gratuitous  on  the  part  of  the  appel- 
lant and  was  confined  to  a  single  transac- 
tion, did  not  alter  or  change  his  status. 

We  see  no  error  in  the  record  and  proceed- 
ings of  the  court  twlow,  and  Ita  Jndffmwt 
and  sentence  are  affirmed. 

CUNNINGHAM,  a  J.,  and  BOSS.  J.,  oon- 
enr. 


DBT  T.  QUINN.   (No.  1708.) 
(Supreme  Court  at  Arlsona.    Feb.  26,  1920.) 

1.  WOSK  AIVD  UkBOB  «=»4(2)— PSBBUHPTIOff 
IS  THAT  SBBVZOn  ABE  ITOI  BKlTmBaD  GRATC- 
ITOUSLT. 

Wbsn  one  is  onployed  in  the  servioe  ot  an- 
other for  any  period  of  time,  the  law  implies  a 
promise  to  pay  what  such  services  are  rea- 
sonably WOTtii,  unless  it  is  understood  that  the 
services  ware  rendered  gratoitonsly,  or  unless 
they  were  rendered  under  dicnmatanoes  repel- 
ling the  prwamptloD. 

2.  WoBK  aud  labor  9=s>26— Derkdakt  has 

BUBDEIT  or  SBOWmo  THAT  ACOEPTBD  BBBV- 
ICX8  WBRB  HOT  OKATUIKKIS, 

A  defendant  who  daimed  that  servioes  ren- 
dered in  his  behalf  by  plaintiff  were  gratnltoua 
has  the  burden  of  pro  vine  such  fact. 

S.  VoxE  AiTD  UBOB  «a^8(S9— Timxira  that 

SEBTICBS  WEBB  HOT  BENDEBBO  OBATDTtOUS- 
X.T  WABBAlflBD  BT  EVIOEITCX. 

In  an  acti<m  on  tlie  quantuin  meruit  for 
serviess  rendered,  evidence  M4  to  warrant  a 
finding  that  the  servioea  ware  not  CMidered 
gratoitoaaly. 

Ai^ieal  fnmi  Superior  Court,  Giahani 
Oonnty ;  A.  G.  McAUst^-,  Judge. 

Actlrai  by  James  Qoinn  against  Richard  V. 
DcT*  FrcMu  a  JndgmMt  tm  plaintiff,  defend- 
ant appeals.  Afflnned. 

George  J.  Btononan,  of  Fboratit  for  ap- 
pellant 

W.  B.  caiambffls,  of  Safford,  for  appeUee, 

BAKER,  3.  The  pUhitifl  sues  for  $2,100 
upon  a  quantom  m«uit  for  OM  value  of  aerv- 
ices  alleged^  to  have  been  performed  for  the 
defendant  ^nie  defendant  denied  the  alleged 
indebtedness^  and  pleaded  that  plaintiff  had 
been  paid  for  all  somces  raidered  by  bim  for 
the  defendant 

The  cause  was  tried  by  the  court  without 
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the  Intervwiticm  of  a  )nrj,  and  upon  tbe  In- 
trodnetlon  of  all  the  testfanooT  tb»  court 
rendered  Jadgmcnt  for  the  plaintiff  In  the 
sum  of  $1,200,  aftor  dedacting  Bereral  pay- 
ments that  bad  been  made  to  plaintiff.  From 
this  judgment  the  d<efaidant  aM>ealai 

Three  aaslgnxQents  of  error  are  made. 
These  aaslsnm^ita  raise  only  <me  Question,  L 
e,  the  sufficiency  of  the  eridence  to  support 
the  Judgment.  The  ctmt^tlCHi  la  made  that 
the  evldecc©  shows  ooatduslT^y  that  what- 
erer  services  were  rendered  by  plahitlff  for 
defendant  were  done  and  pwformed  gratui- 
tously, and  without  any  Intention  or  expecta- 
tion of  payment  therefor. 

[1]  It  Is  well  settled  that  when  one  is  em- 
ployed in  the  services  of  another  for  any 
period  ot  time  tETe  law  Implies  a  promise  to 
pay  what  mu£h  services  are  reasonably  worth, 
unless  it  is  understood  ttiat  the  services  were 
to  be  rendered  gratuitously,  or  unless  they 
were  rendered  under  drcnmstances  which  re- 
pel the  presumption.  40  Gyc.  2S08,  2S09; 
Voreland  t.  Davidstm,  71  Pa.  371;  noger  t. 
Bright,  11»  N.  T.  Snpp.  82&  Uany  otber  cas- 
es could  be  dted. 

it,  t]  The  eridenoe  Introduced  on  behalf  of 
the  piaintUf  Is  somewhat  meager,  and  not  as 
foil  and  es^^idt  as  mlgjit  be  desired,  but,  tak- 
ing fbis  evidence  as  true,  we  ttiinli  that  it  is 
sosoqitlble  of  the  fair  crautmctlon  fbat  plain- 
tiff at  the  reooeat  of  defendant  rendered  serv- 
ioee  finr  ibe  (tefftndant  as  his  agoit  In  and 
about  tbB  defendant's  mining  prop^es  in 
Graham  county.  Tlie  plaintiff  testified  that 
the  services  were  reasonably  worth  Itie  sum 
of  1^00  per  month,  whldi  fact  seems  to  be 
nnnmtradlctei}  by  any  other  testimony  in  the 
cas& 

The  Caet  anwan  that  plaintiff  acted  In 
sndi  capadty  for  a  period  of  21  m<mUu,  and 
tliat  during  flilB  time  be  frequently  advised 
defiendiant  In  reference  to  the  smelter  assays 
and  as  to  the  causes  of  tnnble  In  maldng 
such  assays,  and  suggested  changes  and  al 
teratlona  In  the  management  ot  the  Amdter 
belonging  to  defendant;  that  he  gave  bis  at> 
tentl<m  to  seeing  Out  -paxtlee  wcnldi^;  the 
mine  did  not  gouge  the  ore,  and  looked'  after 
the  taxes  on  the  pnq;ierty,  furnished  defend- 
ant co[rfes  ot  tiie  retoms  of  Aipments  of  or^ 
and  aiMsed  him  how  nmdi  It  cost  to- mine 
ttu  ore,  to  mill  and  concentrate  it,  how  mwSi 
It  coat  to  get  It  to  the  smelter,  and  how  mudi 
ore  was  worked  daily;  that  he  kept  acoounta 
of  ahiiHnento  of  ore  and  ocmcentrates.  and  ad- 
vised defendant  as  to  what  wages  were  being 
paid  miners  and  mill  men,  the  condition  of 
the  bolldingB,  and  the  amount  of  taxes  due, 
etc  These  services  were  doubtless  of  value 
to  the  defradant,  and,  unless  it  can  be  said 
that  they  were  rendered  gratuitously,  it  is 
<mly  just  that  he  be  required  to  pay  what 
tliey  are  reasonably  worth. 

The  burden  rested  upon  def«idant  to  show 
afflrmatlvdy  tliat  Che  services  were  perform- 
ed gratnttously.   40  Cya  2846.   It  is  true 


that  some  of  the  evidence  itucairty  tends  to 

prove  that  the  plaintiff  had  no  expecto.ttan  ot 
remon^tion  for  the  services,  but  we  cannot 
say  that  there  is  no  substantial  evidence  in 
the  record  to  support  the  finding  of  the  trial 
court  that  plaintiff  did  expect  coaipoisatl<m. 
The  question  was  one  of  fact,  and,  consider- 
ing the  superior  advantages  of  the  trial  court 
for '  (Staining  a  correct  impresslMi  of  the 
merits  of  the  controversy,  we  are  not  author- 
ized to  disturb  tlie  final  dd^rmlnatkn  of  tlie 
trial  court 

On  the  question  of  payment,  It  appears  tSiat 
defendant  was  glvoi  credit  for  all  paymoits 
made  to  tbo  plaintiff  on  account  of  his  serv- 
ices. 

The  Judgment  of  the  lower  court  la  af- 
firmed. 


CDNNmOHAM, 
concur. 


a       and  BOSS,  J., 


THOMPSON  V.  ffTATB. 
(Supreme  Court  of  Arixona. 


(No.  47».) 
Feb.  25,  1920.) 


1,  FOBOXBT  «=»28— IlflQBMATIOH  SUWlOmBT. 

In  prosecution,  under  Pen..  Code  1913,  I 
468,  rc'ng  forgery  of  purported  last  will  of 
nanied  person,  and  setting  out  such  will,  and 
that  defendant  forged  tiie  name  of  certain  per- 
son to  the  wiU,  though  appearing  to  make  two 
cliargei  against  defendant,  that  of  forging  the 
will,  and  that  of  signing  another  person'i  name, 
held  sufficient,  in  that,  under  section  934,  It 
describes  the  acts  coostitotlDg  the  offense  In 
such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  that  the  act  charg- 
ed as  diminaj  Is  the. signing  of  the  name,  as 
the  name  appears  signed  to  the  purported  will. 

2.  CnnasAL  law  «=»371(S,  12>— EviAitoi  ov 

DEFENDANT  BEING  OtTILTT  OF  BIOAUT  INAD- 
USSIBLE  IN  PHOSECUTION  FOB  rOBOEBT. 

In  proaecutjon  for  forgery  of  name  to  wiD, 
the  admission  of  evidence  as  to  defendant  being 
guilty  ot  bigamy  held  error;  such  evidence  In 
no  manner  serving  to  Ulastrate  or  to  establish 
defendant's  Intent  or  motive  in  the  commissloB 
of  the  forgery,  in  absence  of  a  showing  that  the 
forgery  of  a  wQl  was  in  some  way  the  result 
of  tlie  bigamy,  or  In  the  remotest  degree  eon- 
nected  therewith. 

8.  CbXUZNAL  UW  ^s>1169(12)— ETXDEIfCX  OT 

ADuisBioir  or  aizNo  ouiiot  or  bzgaxt 
HELD  nsjvDxaux  Dxoa  xir  tooxbt  noa- 

BomnoN. 

In  prosecution  for  forgery,  the  erroneous 
admlsrion  of  evidence  as  to  declaration  by  de- 
fendant that  he  had  committed  bigamy  Aeld 
prejudicial  error,  notwithstanding  defendant's 
denial  thereof  under  oath. 

Appeal  from  Su[>ertor  Court,  Tavapal 
County;  J.  J.  Sweeney,  Judge. 

Carrier  Thompson  was  convicted  of  for- 
gery, and  he  appeals.  Revwsed  and  ronand- 
ed  for  a  new  trial. 
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tyStdUTan  *  Hbisui,  of  PccKott^  for  iv- 

peHLUkt. 

WUfly  B.  JcHiea,  Atty.  Ool,  and  CSyde  H. 
Gandy,  Loala  B.  Whltn^,  Alexandor  B. 
Baker,  and  F.  J.  K.  IfcBrlde,  Ant  Attya. 
Gen.,  for  the  State. 

OUNNINGHAM;  a  J.  The  appeUaat  aa- 
algns  errw,  alleging  that  the  taformatkm  la 
fatally  defective  In  a  number  of  paitlculara; 
that  the  court  committed  emt  In  allowing 
tite  Introdnctkm  of  Ammmgtng  OTldoice  over 
the  aivenantrs  ohjectiona,  particularly  the 
Introductbm  of  erldoice  tending  to  prove  ap* 
pdlan^a  statemoit  and  oOor  evidence^  diow- 
ing  that  he  la  guU^  of  the  crime  bigamy. 
There  are  a  number  of  other  alleged  errora. 

The  statute  upon  whidi  ttila  [wosecatiMi 
waf  baaed  la  aa  foQowa: 

"Every  person  who,  with  intent  to  defraud, 

*  *  *  falsely  makes,  alters,  forges  or  conn- 
terfeita  any  *  *  *  will,  testament,  codicQ, 

*  *  •  is  guilty  of  forgery."  Section  468, 
Pen.  Code  1918. 

The  Information  charges  the  fbrgeiy  to 
have  been  committed— 

"as  toUows:  That  at  the  comity  of  Tavapal, 
state  of  Arizona,  on  or  abont  the  8d  day  of 
May,  A.  D.  1919,  and  prior  to  the  filing  of  thla 
information,  the  said  Carrier  Thompson  did 
then  and  there  willfully,  wrongfully,  unlawfully, 
falsely,  and  feloniously  make  and  forge  a  cer» 
tain  instnuDeut,  purporting  to  be  the  last  will 
and  testament  of  one  William  Debus,  which 
said  instrument  is  In  words  and  figures  follow- 
ing, to  wit:  [l%e  instrument  foUowa,  and  la 
his 

signed  thus:  "William  E.  X  Debus.'^  That 
mart 

the  uM  Carrier  Thompson,  the  above-named 
defendant,  did  then  and  tiiere  falsely,  fraudu- 
lently, unlawfully,  and  felonionsly  forge  and 
sign  the  name  of  the  said  William  Debus  to 
said  will,  with  the  intent  then  snd  there  and 
thereby  to  defTaad  the  said  William  Debas  and 
his  lawful  heirs  and  devisees— contrary  to  the 
form,"  etc. 

The  Information  la  not  altogether  as  spe- 
dflc  In  the  particulars  with  regard  to  the 
criminal  act  charged  as  It  might  be.  Room 
for  different  construction  of  the  charge 
sought  to  be  made  exists.  Appellant  with 
some  degree  of  plausibility  contends  that  two 
charges  are  sought  to  be  made.  First,  a 
charge  for  forging  the  will  in  question ;  and, 
second,  the  signing  of  another  person's  name 
to  the  wilL  They  will  is  set  out  verbatim  In 
the  face  of  the  Informatlcm,  followed  by  the 
allegatlcm  that  the  accused  signed  the  name 
of  the  purported  testator  to  the  said  instru- 
ment 

[1]  No  doubt  can  exist,  from  the  face  of 
the  information,  that  the  act  charged  as 
criminal  Is  the  signing  of  the  name  as  that 
name  appears  signed  to  the  purported  will. 
Smh  la  the  act  intended  to  be  dialled,  ^nie 


name  ot  William  Deboa  was  signed  to  the 
said  purpOTted  will  by  the  defoidant  witii 
the  Intent  to  defraud.  .Hie  lnformati<m  la 
not  a  model  at  i^eadlng.  However,  the  lan- 
guage lued  In  the  Informatlm,  In  stating  the 
acts  constituting  the  ofltense,  describes  such 
acts  in  sudi  a  manner  as  enables  a  person 
of  commcn  nndeistandlng  to  know  what  la 
Intended.  Section  984,  Code  1913.  The 
Information  la  not  subject  to  the  dmnrrers 
Interposed.  The  inconslstendeB  on  the  fSaoe 
of  the  Infbrmatlon  are  not  fatal,  and  aa  men 
Irregnlarltles  they  were  properly  disregard- 
ed as  surplusage.  We  are  to  be  ondentood 
as  crltlcldng  this  form  of  expression  In  the 
Information,  but  not  as  emidemnlng  It  aa 
fatal. 

Upcm  the  trial,  (he  following  occurred:  On 
direct  ezamlnatloQ  by  the  prosecutltm,  wit- 
ness Dyer  referred  to  a  goieral  conversa- 
tion he  had  with  the  defmdant  In  defend- 
ant's romna,  saying: 

"On  the  night  of  the  lOCh  [of  April]  be 
.  rniompson]  took  me  to  his  room  and  showed 
me  some  blankets,  and  later  on  he  showed  me  a 
mantage  certificate.*' 

The  defendant's  connsd  olidected  to  the 
testimony  with  reference  to  the  marriage 
certificate.  The  objectim  was  overruled. 
The  marriage  certificate  wa*  Id^tified  and 
offered  in  evidence,  to  which  the  defendant 
objected.  The  court  overruled  the  objection, 
and  marked  the  oertiflcate  ''FlalntlfTs  Ex- 
hibit A,"  and  admitted  It  In  evidrace.  The 
^ception  of  the  defendant  was  duly  noted. 
In  reqionse  to  a  question,  the  witness  stated 
that  the  showing  ct  Qw  marriage  cerUflcate 
and  the  talking  at  the  time  caused  the  wit- 
ness and  the  defendant  to  become  more 
friendly,  **aBd  he  said,  in  case  I  was  ever 
asked  where  I  waa  on  tike  Sd  of  March—** 
•Hie  deCmdant  Interposed  an  objection  "to 
any  teetlmooy  concerning  this  marriage  cer- 
tificate, or  anything  in  thla  case  outside  the 

iBBUe^" 

TbiM  objection  was  overruled.  OSie  witness 
passed  on  to  other  mattera  pertaining  to  the 
forging  of  a  tiheck  by  stane  one  aftw  a  blank 
check  waa  left  In  Thompson's  poeaesalon. 
This  evidence  was  also  the  subject  ot  de- 
fendant's ol^ectlons,  and  floceptlons.  "men- 
upon  the  wltneaa  testified  about  matters  per- 
tlnoit  to  the  case.  Ttaa  cross-examination  ot 
this  witness  followed  and  dosed.  On  redi- 
rect examlnatlui  by  tlu  atafee^  thla  witness 
was  asked  this  question: 

"Q.  Going  back,  Bfr.  Dyer,  to  this  marriage 
license  or  certificate,  will  you  state  just  what 
B&.  niompson,  the  defwdant,  said  about  that 
after  he  showed  this  marriage  license  to  you? 
(The  defendant  objected,  and  the  objection  was 
overruled.)  A.  The  evening  he  showed  me  this 
marriage  license,  be  said  he  had  to  stay  la 
readiness  to  leave  in  case  some  woman  got  onto 
him.  and  this  woman,  that  he  had  another  wife 
back  East 
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"Q.  What  was  finally  saM  at  to  the  dat«  he 
married  thia  womao— tUa  last  one?  (The  de- 
feodant  objected,  and  the  court  OTernUed  the 
objection.)  A.  He  told  me  it  was  March  3d, 
and  asked  me  to  say,  if  I  was  ever  asked  to 
say,  that  I  was  at  FlagstafE  on  that  date  and 
saw  him  tiiere." 

The  appellant  assigns  as  error  the  adml5> 
■ton  of  snch  tesdmmiy  as  prejudicial  to  his 
Tigbta  In  this  case. 

[2]  The  evidence  objected  to  was  dearly 
InadmlaslUe  for  any  parpoa&  The  offense 
of  bigan^  l8  wh<rily  unrated  to  the  offense 
of  forgery  In  the  dicnmatance  In  which  each 
ctteaae  la  attempted  to  be  d»wn  to  have 
arls«L  We  s^d,  in  Growdl  t.  State,  15 
Ariz.  66, 136  Pac.  279: 

"The  general  rule  is  that  evidence  of  offenses 
other  than  that  for  which  the  defendant  is  on 
trial  cannot  be  introduced." 

We  also  stated  the  recognized  exceptions 
to  the  general  rule.  Sufficient  discussion  of 
the  questions  Involved  appear  In  that  case. 
The  evld«ico  here  Involved  certainly  Is  not 
admissible  under  the  general  rule,  nor  under 
any  of  the  recognized  exceptions.  The  of- 
fense of  bigamy  la  not  of  a  kindred  character 
with  the  offense  of  forgery,  and  in  no  man- 
ner serves  to  Illustrate  or  to  establish  the  de- 
foidant's  intent  or  motive  In  the  commiaslon 
of  the  forgery,  the  act  directly  under  Inves- 
tigation. The  case  of  Wood  v.  U.  S.,  16  Pet 
342,  10  L.  Ed.  987,  relied  upon  by  the  re- 
^ndent  Is  not  In  conflict  with  the  cases, 
supra.  We  think,  under  the  authorities  cit- 
ed, the  court  clearly  committed  reversible 
error  when  the  witness  Dyer  was  iwrmitted 
to  testify  as  to  the  marriage  and  marriage 
llcrase  and  the  statement  he  claimed  this 
aK>ellant  made  with  regard  to  the  oommia- 
slon  of  the  crime  of  bigamy. 

The  appellant  may  or  he  may  not  have 
committed  bigamy.  That  matter  has  no  rela- 
tion to  the  foi^ry  of  a  will  of  a  person 
wholly  unrelated  to  the  parties  concerned  In 
the  matter  of  bigamy.  The  prosecntlon 
makes  no  attempt  to  prove  that  the  forgery 
of  the  will  was  In  any  way  the  result  of  the 
bigamy,  or  in  the  remotest  degree  connect- 
ed therewith.  The  only  purpose  In  offering 
such  evidence  Is  to  cause  the  jury  to  believe 
tliat  the  accnsed  bad  such  a  low  moral  char- 
acter that  he  was  capable  of  conuuitting  the 
crime  of  forgery  of  a  will,  inasmuch  as  he 
admitted  that  he  had  committed  bigamy. 

[3]  This  Is  clearly  prejudicial,  and  the  ap- 
pellant's denial  under  oath  does  not  serve 
to  remove  the  prejudicial  effects  of  sucQi 
testimony.  The  appellant  has.  In  law,  been 
denied  a  fair  and  impartial  trial,  and  oon- 
aequently  the  judgment  of  oonTlctlon  must  be 
reversed. 

Other  assignments  of  error  are  stated 
and  argued,  but  we  presume  the  same  errors; 


It  any,  will  not  agabi  be  committed  vikmi  a 
new  trlaL 

Beversed  and  xemanded  fbr  a  new  trial. 
BOSS  and  BAEBSt,  JJ.,  concur. 


APODACA  et  aL  V.  STATE.    (No.  472.)" 
(Supreme  Oourt  of  Arizona.   Feb.  2S,  1030} 

1.  Cbiuinaz.  uiw  «=3829(18)— Bbfdbal  to 
inBiBucT  TO  ACQxrrr  if  sBAsonABLa  doubt 

AS  TO  WBKIHBB  DXRKDAIfT  Oa  BOICS  OTHSB 
rBBSOR  WAS  GDXZ.TT  KBBOB. 

In  a  murder  proaecntlMi  against  two  soldier* 

for  kUling  a  dealer  in  Intoxicating  liquors  in 
a  house  ci  ill  repute  conducted  by  a  colored 
woman  who  claimed  to  be  the  only  eyewitness, 
the  crime  being  denied  by  defendanta,  it  was  ez^ 
roT  to  refuse  to  inatract  that,  if  the  evidenoe 
pointed  as  clearly  to  some  other  person  or  pffi^ 
sons  as  having  committed  the  crime  as  to  do* 
fendanti^  or  if  there  waa  a  reasonable  doubt  as 
to  whelher  defendants  or  some  other  pwsons 
were  guilty,  defendants  should  be  actiuitted,  not- 
wltiutandlBg  other  instmeti<ni  given. 

2.  Cbuohal  ^=>8S9(13)  —  Bstubax.  to 
inotbuct  that  good  chaaaotkb  uat  baisb 
beasonabu  doubt  krbob. 

It  likewise  was  error  to  refuse  to  instruct 
that  proof  ot  good  diaraeter  in  connection 
with  all  the  other  e^dence  may  generate  a 
reascmable  doubt  wlildi  entitlea  defendants  to 
acquittal,  even  thongft  without  aucfa  proof  of 
good  character  the  jury  would  eonvie^  not- 
withstandinff  oOer  instmetloiM  ^mn. 

Appeal  from  Superior  Court,  Tarapal  Caaor 
ty ;  John  J.  Sweeny,  Jvdge. 

Jnan  Apodaca  and  FbUz  Orlego  were  fxor 
victed  of  manslangfater,  and  tbi&f  ai^eal.  Be- 
versed  and  remanded. 

Favour  &  Gomlck,  ot  Presoott,  fbr  a^^A- 
lants. 

Wiley  E.  Jones,  Atty.  Qen.,  and  Clyde  M. 
Oandy,  Louis  B.  Wbitoey,  Alexander  B.  Bak- 
er, and  F.  J.  K.  McBrlde,  Aast  Attya  Gen., 
for  the  State. 


CUNNINGHAH,  C.  J.  The  appetUnte  are 
soldiers.  Prior  to  December,  1918,  they  were 
stationed  at  Whipple  Barracks,  an  army  poet 
adjoining  Prescott.  At  about  said  date  the 
duties  assigned  to  them  were  what  Is  known 
as  "kitchen  police."  About  8  o'clock  in  the 
afternoon  of  the  last  Sunday  in  December, 
1918  (December  these  appellants  v&at 

from  the  poat  to  the  ci^  of  Prescott  and  re- 
turned to  the  post  at  10:80  the  same  evening. 
On  that  night,  December  29,  1918,  Manuel 
Gonzales  was  killed  by  having  been  beaten  to 
death  with  blunt  Instruments.  The  homicide 
was  committed  at  the  house  of  a  colored  wo- 
man, Nellie  Campbdl,  the  fi&ce  being  one  of 
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ill  repute  The  body  of  Qonzales  mu  thrown 
Into  a  sbed  or  coal  honse  on  the  rear  of  the 
Nellie  CampbeU  lot  On  the  night  of  tbe  aald 
29th  of  Decffluber  fbe  defendants  Tlslted  the 
Ndlie  CampbeU  haaat.  While  they  were 
there  a  fight  occurred  tn  the  house  between 
Apodaca  and  Manuel  Baca,  another  soldier 
ot  ttke  post  Orlego  also  participated  in  the 
fight,  either  as  helping  Apodaca  ox  in  trying 
to  separate  the  two.  Baca  was  bruised  and 
his  head  was  cut,  his  wounds  bleeding  pro- 
fusely. Hla  wounds  were  treated  at  the  post 

Tbe  defendants  reached  the  post  shortly 
after  Baca  got  there,  and  they  were  present 
and  assisted  In  dressing  Baca's  wounds.  Dur- 
ing the  fight  in  which  Baca  took  part  tbe 
furniture  in  the  honse  was  disarranged.  A 
dispute  exists  with  regard  to  whether  or  not 
tbe  deceased,  Gonzales,  participated  in  the 
fight  Nellie  Campbell  made  irreoondUble, 
conflicting  statements  at  different  times  as  to 
the  time  of  night  the  fight  took  place  at  her 
house.  On  the  trial  she  fixed  the  time  at  8 
p.  m.  At  the  Inquest  on  the  body  of  Gonzales 
she  fixed  the  time  at  midnight  or  a  little  lat- 
er, and  at  another  occadon  she  fixed  tbe  time 
at  a  different  Intermediate  boor. 

I  shall  brlefiy  set  forth  the  testimony  for 
the  purpose  of  considering  the  Instructions 
requested  and  refused. 

Nellie  CampbeU  testified  that  the  fight 
started  between  Apodaca  and  Gonsales  over  a 
charge  that  Gonzales  had  taken  money  from 
Apodaca's  pocket  while  Apodaca  was  In  a 
drunken  stupor,  lying  on  a  bed;  that,  when 
tbe  fl^t  started,  defendant  Oriego  came 
to  Ai>odaca'B  assistance  against  Oonzales. 
Thereapon  Baca  attempted  to  stop  the  fight 
He  was  bit  orer  the  head  with  a  slop  Jar, 
withdrew  from  the  fight,  and  left  the  house. 
This  witness  testifies  that  the  lamp  was 
knocked  over  at  the  beginning  of  tbe  fight; 
that  the  defendants  forced  Gonzales  frcan  the 
front  room,  where  tbe  fight  started,  Into  the 
back  room,  thence  to  the  back  yard;  that 
they  used  a  broom  and  a  hammer  and  a  club 
with  which  to  strike  and  beat  him,  and  they 
kicked  bim  with  their  heavy  shoes.  When  he 
ceased  to  fight  In  the  back  yard,  after  the  de- 
fendants beat  him,  they  took  up  the  body  and 
threw  it  in  the  shed.  Witness  saw  the  fight  In 
the  back  yard  while  looking  through  a  hole 
In  the  fence.  When  the  body  had  been  dis- 
posed of,  the  defendants  left  through  the 
front  door.  The  witness  also  left  and  yreat  to 
her  mother's  house.  She  stopped  for  a  short 
time  outside  of  a  saloon  on  the  way  home, 
met  the  defendants  at  the  creek,  and  arrived 
at  her  mother's  house  a  little  after  1  o'clock, 
or  a  Uttle  after  10:30  p.  m.,  according  to  her 
conflicting  statements. 

The  defendants  poaltlTely  deny  that  Gtm- 
zales  was  at  the  Nellie  CampbeU  house  while 
they  were  there.  They  testify  that  Apodaca 
and  Baca  fought  at  the  Nellie  Campbell  house, 
that  Oriego  separated  them,  and  they  deny 
that  any  persm  participated  in  a  iigbt  wiOx 
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thMU  otiber  than  Blaea.  They  deny  lhat  they 
ever  heard  of  Gonzales  until  they  were  charg- 
ed with  his  death.  It  is  undisputed  that  they 
"checked  In"  at  the  post  before  11  o'clock 
December  29th. 

It  Is  conceded  that  the  three  soldiers  and 
Nellie  CampbeU  indulged  In  drinking  Intoxi- 
cating liquor  of  some  kind  prior  to  tbe  fight 
between  Apodaca  and  Baca,  mie  facts  are 
clearly  established  by  the  evidai<»  that  snow 
began  to  fall  about  11  o'dock  on  the  night  in 
question,  and  pn  tbe  morning  following  the 
ground  was  covered  with  snow  to  a  depth  of 
four  or  more  inches ;  that  the  frozen  body  of 
Gonzales  was  found  in  the  shed  after  Nellie 
CampbeU  had  reported  to  the  local  authori- 
ties of  Its  being  there.  A  broom,  a  hammer,  a 
club,  and  other  instruments  were  found  In  Uie 
rooms 'and  in  the  back  yard,  all  of  which  In- 
struments ai^>eared  to  have  blood  on  them. 
The  rooms  gave  evidence  of  a  fierce  struggle, 
and  much  blood  was  about  tbe  furniture  and 
on  the  fioor. 

Tbe  body  of  Gonzales  was  dad  only  In  un* 
derdothea,  and  shoes  were  on  tbe  feet;  tbe 
trousera  were  about  tbe  feet  The  skuU  was 
UteraUy  crushed,  and  the  body  was  bruised 
and  lacerated  in  a  great  many  places.  After 
tbe  Know  melted  patches  that  seemed  to  be 
blood  stains  were  observed  In  the  back  yard, 
and  a  bloody  sweater  with  snow  on  it  was 
found  in  a  cellar  under  the  Nellie  Campbell 
house.  Witnesses  who  Uved  about  SO  or  75 
yards  frmn  the  Oami^ieU  house  heard  a  shot 
at  that  bouse  on  the  nl^t  of  December  29th 
about  midnight,  and  saw  a  number  ot  persons 
who  seemed  to  be  Mexicans  about  the  front 
of  the  Nellie  Campbell  bouse,  acting  la  an  ex- 
cited manner.  Gonzales  was  engaged  In  the 
business  of  dlapoelng  of  Intoxicating  liquors 
— In  the  business  commonly  known  as  "boot- 
legging." 

The  app^lants  denied  that  they  ever  saw 
Gonzales ;  doiled  that  he  partldpated  in  any 
fight  with  them  or  with  either  of  them ;  ex- 
plained the  circumstances  of  their  visit  at 
tbe  Nellie  CampbeU  house,  the  camera  that 
they  there,  the  blood  stains  found  on 
their  clothes,  and  aU  otiier  circumstances 
tending  to  connect  them  or  either  of  them 
with  tbe  Gonzales  kilUng.  They  Introduced 
testlm<my  establishing  their  good  character, 
and  such  good  character  is  not  disputed. 
With  the  exception  of  the  testimony  of  Nellie 
CampbeU,  who  claimed  to  have  witnessed  the 
homidde,  all  of  the  testimony  and  drcum- 
stances  p<^nt  with  equal  certainty  to  others 
as  they  point  to  the  defendants  as  the  crimi- 
nals. The  defendants'  testimony  and  the  evl- 
dence  furnished  by  physical  facts  with  other 
testimony  are  consistent  with  the  defendants* 
innocence  and  contradict  NeUle  CampbeU's 
testimony  to  the  effect  that  she  saw  the  de- 
fendants kUl  Gonzales. 

From  all  of  the  testimony,  as  this  record 
presoits  it  to  us,  the  t^ole  questinL  on  the 
trial  turned  on  the  iuqnlry  whether  or  not 
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kllled  Gonzales.  The  teaUmcmy  of  an  eye- 
witness, aa  BQdi  witness  claims  to  bare  been, 
was  squarely  met  the  doolals  of  the  two 
defendants,  corroborated  In  great  detail  by 
many  facts  and  circumstances.  Nellie  Cam> 
beU  attempts  to  explain  the  evidence  of  a 
ballet  bole  in  her  dow  as  having  been  made 
00  Christmas  day  about  noon  by  one  Lee 
Orerton,  a  Jealous  lorer,  at  a  time  whoi  oth- 
ers were  present,  including  Louis  Barbar,  and 
she  denied  that  a  shot  was  fired  In  her  house 
on  the  night  of  December  29tb. 

The  defendants  were  convicted  of  man- 
slaughter, and  thcQT  have  asidgned  a  great 
number  of  errors  alleged  to  bave  been  com- 
mitted at  the  trial.  We  shall  not  discuss  all 
of  these  assignments,  as  a  large  number  of 
them  have  no  application  to  a  charge  of  man- 
slaoghter,  hut  apply  only  to  murder  diarges. 

We  wUI  consider  the  assignments  alleging 
error  upon  the  grounds  that  the  court  refused 
Instructions  Ko.  12  and  Ka  20^  reaoMted  la 
writing  by  the  defendants. 

Bequest  Ma  12  la  as  fMlows: 

"The  court  instructs  the  Jury  that  the  do* 
fendants,  Qri^  and  Apodaca,  are  the  only  PM<> 
sons  on  trial  before  you  for  this  alleged  offense, 
and  that  if  yon  find  from  a  consideration  of  all 
the  evidence  that  it  points  as  clearly  to  some 
other  person  or  persons  as  having  committed  t^e 
crime  in  que8tl<Hi  as  it  does  to  the  defendants, 
or  if,  after  a  fair  and  fall  consideration  of  all 
the  evidence,  the  Jary  entertain  a  reasonable 
doubt  as  to  whetfaw  the  said  defendants  or  some 
other  petscms  are  the  guilty  parties,  then  It  Is 
your  duty  to  acqolt  the  defendants." 

An  Instruction  to  the  same  effect  and  al- 
most In  the  Identical  words  was  refused  In 
People  V.  Hemplfi^  4  CaL  App.  120,  180^  87 
Pac.  227,  231.  The  Court  of  Appeals  of  OaU- 
fomla  ttim  said: 

*'A  defendant  is  entitled  to  have  «n  instruo- 

tion  given  when  It  announces  the  law  responsive 
to  every  elemeat  of  his  defense  shown  by  the 
evidence.  Hie  defendant  testified  to  drcnm- 
stancea  and  facts  that  stand  undisputed  which 
showed  that  other  persons  than  himself  had  op- 
portunities of  *  *  *  committing  the  crime. 
*  *  *  I  think  that  under  the  facts  appearing 
in  this  case  this  instructim  should  have  been 
given,  and  it  was  prejudicial  error  to  have  refus- 
ed It." 

[1]  The  facts  In  the  case  at  hand  present  a 
more  telling  call  tor  sudb  Instruction  to  be 
given  than  Is  shown  in  the  opinion  in  the 
Hemple  Case,  supra. 

Bequest  Mo.  20,  also  refused,  Is  as  follows: 

'fThe  court  instructs  the  Jury  that  proof  of 
good  character  In  connecti<»i  with  all  the  other 
evidoiee  may  generate  a  reasonable  doubt, 
which  entitles  <tiiie  defendants  to  an  acquittal, 
even  though  without  such  pnxtf  ot  good  6hu> 
aeter  the  Jury  vonld  ecHivict'* 

This  Is  a  near  copy  of  an  instruction  re- 
fused and  assigned  as  error  in  Bryant  v. 
State.  US  Ala.  44fi,  28  South.  40.   The  same 


preme  Court  In  Newsom  t.  State,  107  AU. 
183,  18  South.  206,  and  in  Goldsmith's  CaSQ, 
100  Ala.  0.  16  South.  088.  The  mUns  was 
again  reco^iized  as  correct  in  Taylor  t.  StatSh 
140  Ala.  82.  42  South.  906. 

Early  In  the  Alabama  court  the  law  on  this 
subject  was  stated  In  the  case  of  Fdlx 
State,  IS  Ala.  720.  The  court  adopted  as  the 
correct  rule  the  following  from  Boscoe's  Cr. 
IMdfliwe  OBM  Ed.)  07*  as  fellows: 

'TDiat  the  good  character  of  the  party  accuiH 
ed,  satisfactorily  established  by  competent  wit- 
nesses, is  an  ingredient  which  ought  always  to 
be  submitted  to  the  consideration  of  the  Jury, 
together  with  the  other  facts  and  dreumstances 
of  the  case.  The  nature  of  the  charge  and  the 
evidence  by  which  it  is  supported  will  often 
render  such  ingredient  of  little  or  no  avail ;  hut 
the  more  correct  course  seems  to  be,  not  in  any 
case  to  wtdidfaw  it  from  consideration,  but  to 
leave  the  Jury  to  form  their  coedusion  upon 
the  whole  of  Uw  evident  idtethn  an  individtul 
whose  diaracter  was  previoosly  unblemtshedt 
has  w  has  not  eommltted  tiie  particular  crime 
for  which  he  is  called  upon  to  answer." 

The  court  sayi,  ftAlowlng  the,  quotatloa 

from  Boscoe: 

"We  think  this  places  the  rule  upon  sensible 
and  intelUgibie  ground,  and  we  feel  no  itesttatkn 
in  adopting  it** 

There  are  cases  where  the  testimony  ad- 
duced tia  uid  agahut  the  accused  is  nearly 
balanced  in  which  good  character  may  be 
very  lmp(ntant  to  a  man's  defense.  He  may 
show  that,  notwlOutandlng  sqs^doos  dr- 
eumstances tending  to  connect  him  with  the 
commission  of  an  offense,  he  Is  of  perfectly 
good  diaracter  In  the  nele^borhood  in  which 
he  resides  and  where  he  la  known,  and  that 
may  be  sufficient  to  exonerate  him. 

The  resptmdent  contends  that  the  Inatmo- 
tlons  of  the  court  covered  foil;  the  rule  laid 
down  in  request  No.  20,  and  fbr  that  reason 
the  refusal  of  such  request  did  not  prejudice 
the  defisndants.  TbB  court  Instructed  the 
Jury: 

^niat  diey  should  take  evidoice  of  good  repu- 
tation into  consideration  with  all  the  other  evi- 
dence "in  determining  the  question  the  guilt 
or  innocence  of  the  defendants,  or  the  degree 
of  guilt,  if  he  should  be  guilty  of  any  degree 
of  the  offense  charged  in  tiie  Information. 
Good  reputation  is  not  a  defense  of  a  charge  of 
crime.  If  one  is  actually  [guilty]  of  the  com- 
missicHi  oi  a  crime,  the  fact  that  he  has  a  good 
reputation  is  no  Justification  or  excuse  for  the 
kllUng,  bat  it  Is  evidenoe  to  beowrfdered  by  you 
for  determining  wbettwr  or  not  he  Is  guilty  of 
the  crime  charged  in  the  Informatlmi  or  any 
degree  of  that  crime." 

This  Instruction  has  nothing  to  recommend 
it  It  is  confusing,  and  leaves  evidence  of 
good  reputation  of  no  weight  in  cases  where 
one  is  "actually  guilty  of  the  commission  of 
a  crime."  This  confused  instruction  makes 
the  giving  ox  request  Mo.  20  the  more  impera- 
tive. 
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The  foUowlng  was  glres  on  this  subject: 
The  court  called  attentlrai  to  tbe  fact  that 
the  defendants  had  Introduced  evldeoce 
"teiding  to  shovp  their  good  (diaracter  for 
i»eace  and  qalet."  The  Attorn^  Qeneral  ar- 
gues that  this  charge  coTefs  request  Mo.  20. 
The  court  Instructs: 

"If  the  evideace  convincea  70a  bejrond  a  rea- 
wmable  doubt  of  defendants'  gnilt,  70a  should 
BO  find,  notwithBtandins  their  good  character  in 
that  behalf;  bat  if,  in  tbe  present  case,  the 
good  cbaracter  of  the  defendants  for  peace  and 
quietness  is  proren  to  your  satisfaction,  then 
such  facts  are  to  be  kept  in  view  by  70a  in 
connection  with  sU  tbe  other  evidaiGe  in  tbe 
case  in  all  your  deliberatiwis,  and  if,  after  a 
consideration  of  all  the  eridencs  in  tlie  eaai^ 
including  that  bearing  nptn  the  good  diaraeter 
of  the  defendants,  the  jury  entertains  a  reason- 
able doubt  as  to  the  defendants*  guilt,  then  I 
charge  yoa  that  it  is  your  duty  to  find  ths  de- 
fendants not  guilty." 

This  Instruction  seems  to  intend  to  throw 
the  evidence  of  good  character  into  the  ecales 
on  the  side  of  the  prosecution;  "if,  after  a 
consideration  of  all  the  evidence  In  the  case, 
*  *  *  [still]  the  Jury  entertains  a  rea- 
sonable doubt,"  they  must  acquit;  if,  after 
having  considered  the  evidence  of  good  char- 
acter, they  entertain  a  reasonable  doubt.  The 
Instruction  certainly  does  not  Inform  the  Jury 
that  good  character  In  connection  with  all 
the  other  testimony  may  generate  a  reasona- 
ble doubt,  and  therefore  entitle  the  defend- 
ants to  an  acquittal. 

[2]  The  Instructions  given  on  the  subject 
of  good  cbarticter  do  not  correctly  state  the 
law  on  that  subject,  and  are  calculated  to 
confuse  the  Jury.  The  Instruction  refused 
does  state  the  correct  rule,  and  the  evidence 
in  this  case  presents  a  contingency  for  the 
application  of  the  rule  and  the  giving  of  such 
Instruction. 

Vpon  the  whole  record,  in  view  of  the  un- 
satisfactory state  of  the  evidence,  the  Judg- 
ment of  conviction  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  It  is  not  our 
purpose  to  notice  other  alleged  errors,  be- 
cause upon  another  trial  such  errors,  If  any, 
win  be  avoided. 

EeveTided  and  remanded. 

ROSS  and  BAKER,  JJ.,  concur. 


FBAMB  T.  MAHONBT  et  al.  (AIIDERSON 
et  aU  Interveners).    (No.  1717.) 

(Supreme  Court  of  Arizona.  26,  1920.) 

1.  ApPBAL  XltB  EBBOB  4=S»907(^— lit  ABSBIfOX 
OF  KVIDENCE  PBlBCHFElOir  IB  THAT  VUVD- 
INGS  OF  FACT  WBBB  m  AOCOBD  WITH  WEIGHT 
OF  EVIDENCE. 

Where  the  oral  evidence  was  not  in  the  rec- 
ord, it  will  be  presumed  tbat  the  fact  findings 


of  the  trial  Judge  ware  in  Beeortams  with  tiis 
wei^t  of  the  avidoiei. 

2.  COBPOEATIOirS  «=3>3O0)— PSOKOmS  STAND 
Uf  ITDVCUBT  BEUTIOir  AND  ABB  UABLE  FOB 
HISBBPBEaEItTATIOH. 

Promoters  of  a  corporation  stand  In  a  fldu- 
dary  relation  to  the  corporation  and  its  atock- 
bolders,  and  owe  the  utmost  good  faith,  so  where 
the  intmoter  of  a  mining  corporation  obtained 
title  to  mi  Ding  daims,  and  without  disclosing 
the  facts  induced  the  corporation  to  issue  stock 
in  return  tot  the  conveyance  of  such  claims, 
the  corporation  and  stockholders  have  an  op- 
tion to  have  the  stock  so  issued  annulled. 

3.  C0SPOBATIOR8  «=»90<2>-Onb  who  tubned 

OVEB  TO  COBPOBATIOH  WOBIBLESS  IfllllNQ 
CI.AI1C8  IH  EXCHAHGB  VOB  0XOCK  HOT  A 
"BONA  nOE  8UBSCBIBEB." 

A  "bona  fide  subscriber"  is  one  who  actual- 
ly turns  over  to  the  corporation  something  of 
valoe,  in  lieu  of  the  stock  issued,  so  where  min- 
ing daims  transferred  b7  a  promoter  of  a  cor- 
poration  to  it  in  return  for  sto<^  were  practical- 
ly worthless,  tbe  promotw  was  not  a  bona  Bde 
subscriber,  within  Const,  art.  14,  {  0,  declar- 
ing that  no  Bto^  shall  be  issued  except  to  bona 
fide  subscribers,  and  the  certificates  might  prop- 
erl7  be  annulled. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Bona  Fids  Subscriber.] 

•  Appeal  tnm  Superior  Courts  TaTBpal 
County :  V'  H.  Lyman,  Judge. 

Action  by  J.  M.  Mahoney  and  others 
against  A.  B.  Frame  and  anottaw  in  which 
Harry  Andersoa  and  othors  were  permitted 
to  Intervene;  Ilkwe  was  a  judgment  for 
plain  tiffs,  and,  his  motion  for  new  trial  hav- 
ing bwa  denied,  Um  named  defendant  ap- 
peal!. Affirmed. 

J.  M.  Mabon^,  George  Moore,  Jake  Weber, 
W.  H.  Spangle,  and  Ralph  Greenlaw,  dis- 
satisfied mluoil^  stodJiotders  of  tlie  Jwraiie* 
Portland  Copper  Mining  Company,  a  corpo- 
ration, commenced  this  action  in  the  superior 
court  of  Tavapal  county  In  hehalf  of  them- 
selves and  all  other  stockholders  of  the  cor- 
poration similarly  situated,  against  A.  B. 
Frame  and  others. 

The  corporation  was  made  a  party  defend- 
ant, and  for  the  ptirpose  of  showing  the  right 
of  plaintiflfa  to  file  and  maintain  the  suit,  it 
Is  allied  that  a  d«uand  was  made  upcm  the 
officers  of  the  corporation  to  commence  this 
action,  but  that  they  refused  to  do  so  be- 
cause they  were  dominated  and  contndled  by 
the  said  Frame  in  conductlag  the  affftlrB  of 
the  corporatliHU 

After  the  filing  of  the  complaint,  other 
stockholders  of  the  corporation  to  the  num- 
ber of  about  300  were  permitted  by  the  court 
to  Intervene  In  the  suit,  and  these  stodE- 
holders  all  adc^ted  the  Mahwey  cwnplalnt. 
The  general  purpose  of  the  suit,  stated  with- 
out particularity,  was  to  obtain  a  decree 
canceling  and  aunuUlng  468,960  shares  of  the 
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capital  Btodc  of  the  Jerome-F«tluul  Ooi^ier 
MinlDg  Gompany,  alleged  to  have  been  Is- 
sued to  the  said  Frame  fraudulnitly  and 
withoat  consideration.  From  the  aUegatlons 
of  the  amended  comi^lnt,  these  g^ieral  con- 
clusions, avoiding  unnecessary  relteratUm  of 
tbe  detailed  amments  thereoC*  may  be  sum- 
niarlzed: 

That  daring  the  month  of  April,  1916,  the 
said  Frame  entered  Into  n^otiatlona  with 
Usssra.  Sullivan,  Broo^hlre  and  Burfce, 
onuers  of  the  BnMricshire  group  of  mines, 
vlth  the  view  of  organising  a  mining  cor- 
pwattoa  to  pmrchase  and  take  oyer  in  the 
company's  name  and  ofterate  the  aaid  Brook- 
shlre  gronp  of  eight  adndttedly  Taloable  min- 
ing claims.  It  was  agreed  that  a  oorpm- 
tlvQ  should  be  formed,  to  be  known  as  the 
Jerome-POTtland  Oc^per  Mining  Cominny, 
wlfh  a  capital  stock  of  f750,00O  dlTlded  in- 
to 1,500,000  shares  of  the  par  value  of  SO 
cents  per  share.  Under  the  agreement  Frame 
was  to  have  durge  of  the  affairs  of  ttte  com- 
pahy,  and  to  be  its  general  manager  and 
stock  sales  agent  That  during  the  nego- 
tiations Frame  suggested  Out  oQier  dalnra 
be  located  in  Qie  Immediate  nel^bwhood  of 
tbe  Brookdiire  mining  claims,  and  It  la  al- 
leged that  In  making  the  suggestion  Frame 
vas  actuated  by  the  fyaiidnlent  Intention 
aad  purpose  to  use  sudi  locations,  when 
made,  as  the  medium  of  procuring  for  him- 
self a  large  block  of  the  stock  of  the  Jercmie- 
Portland  Copper  Mining  (^ompany,  which 
vis  to  I>e  formed,  miat  aboat  April  8, 1^1^ 
Frame  and  others  associated  with  hint  made 
11  mining  locations  near  tiie  BnxHtshtre 
group  of  mining  claims.  That  these  loca- 
tions, were  made  without  any  discovery  of 
minerals,  and  were  worthless  and  -  value- 
lesa,  and  were  mere  "paper"  locations.  That 
thereafter,  on  May  4,  1916,  articles  of  Incor- 
poration .  of  the  Jermne-Portland  Copper 
Mining  Company  were  drafted,  signed,  and 
acknowledged  by  the  parties  In  accordance 
with  said  agreement,  and  were  filed  with  tbe 
Corporation  Commisslra  and  county  record- 
er of  Tavapal  county,  miat  subsequently 
tbe  corporation  acquired  the  title  to  the  said 
group  of  Brookshire  mining  claims  for 
(20.000  cash,  which  amount  was  secured 
from  the  sales  of  stock  of  the  corporation  to 
plaintirrs  and  other  stockholders,  and  2S0,OOO 
shares  of  the  capital  stock  of  the  corpora- 
tion. That  prior  to  May  15,  1916,  approxi- 
mately 90,000  shares  of  the  capital  stodi  of 
the  corporation  had  been  subscribed  by 
[dalntias  and  other  stockholders.  That  prior 
to  May  15,  1916,  the  said  Frame,  without 
(Mislderation,  and  without  cost  or  expense 
to  him  and  as  the  agent  and  pnxnoter  of  tl^e 
corporation,  secured  deeds  from  his  asso- 
ciates, conveying  title  to  him  of  the  11  alleged 
vorthless  and  valueless  mining  claims.  Tbat 
on  ftlay  IS,  1914,  the  directors  of  the  corpora- 
tion, all  of  whom  h^  theretoffffe  been  ap- 
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pointed  at  the  Instance  of  said  Frame,  and 
who  were  acting  for  him,  and  not  for  and  In 
behalf  of  the  company,  without  the  knowl- 
edge or  ctmsent  of  plaintiffs  and  other  stock- 
holders, directed  the  Issuance  to  Frame  of 
749,960  shares  of  tbe  capital  stock  of  the 
corporatlcn.  the  allied  consideration  there- 
for being  the  transfer  by  BVame  to  tbe  com- 
pany of  the  said  11  worthless  and  vala^eas 
mining  locatkms.  niat  dila  Issue  of  stock 
was  made  seereHy  and  ftandulenfly,  and 
withoat  condderatlon,  and  witlumt  the 
knowledge  of  plaintUBi  and  other  bona 
flde  shardiolderB  of  the  corporation.  That 
Frame,  at  tbe  time  ct  the  Issaance  of  said 
sto^  to  him,  waa  In  tiie  oootrol  of  the  cor- 
poration, all  dlrecton  being  his  appolntoee 
and  acting  vnOet  hla  domination  aod  con- 
tiol.  That  Frame  acquired  the  title  to  the 
11  worthlesB  mining  claims  whldx  he  trans- 
ferred to  tbe  corporation,  and  held  sndi  title 
as  the  promoter  aod  agent  of  the  oorpora>- 
tlon.  miat  at  the  time  of  the  ImtltaUon  of 
the  mt,  there  appeared  In  Fraqge^a  name  on 
the  botikn  of  tbe  oompany  469,860  aharse  of 
the  740,960  shares  of  stock  whkb  had  been 
originally  issoed  to  him,  the  Tanalnder  of 
the  total  Issue  baring  been  disposed  of  by 
Vmme.  That  Ftame  waa  not  a  b<ma  flde 
subscriber  of  the  shares  of  tbe  corpora tloa 
issued  to  hlm^  w  the  assignee  of  the  b<»ia 
fide  svbecrtben  thereto,  and  that  sndi  stock 
remained  the  property  of  the  corporation. 

^e  complaint  made  tender  of  the  return 
to  Frame  of  tbe  11  worthless  mining  elalmg, 
and  prayed  for  tbe  eanceUatloa  of  (the 
460,909  shares  of  the  capital  stock  of  ttie 
company  Issued  to  Frame,  together  with  at- 
torn^B  fees,  costs,  ^tc. '  Tbe  answer  of 
Frame  consisted  of  a  general  demurrer,  five 
pleas  In  bar,  denials,  and  atllrmadve  aliegn- 
tlons  of  d^nse.  nie  court  arerruled  tbe 
general  demurrer,  the  pleas  in  bar  were  de- 
cided adversely  to  Frame.  Findings  Of  fact 
were  made  by  tbe  court,  and  a  decree  was 
entered,  canc^lng  and  annulling  the  460,960 
shares  of  stod£  Issued  to  Frame,  and  requir- 
ing tbe  corporation  to  tender  a  qultdalm 
deed  to  Frame,  releasing  to  him  such  Inter- 
est as  the  company  had  secured  under  the 
deed  from  Frame  to  the  11  alleged  worthless 
and  valueless  mining  locations.  Other  re- 
lief not  necessary  to  mention  is  provided  for 
in  the  decree.   EVame  alone  appeals. 

Daniel  B.  Parks,  of  Prescott.  and  Arthur 
I.  Monlton,  of  Portland,  Or.,  for  appellant 

O'SulUvan  ft  Morgan,  at  Prescott,  for  ap- 
pellees. 

BAKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  oral  evidence  adduced  at 
the  trial  of  this  case  has  not  been  preserved 
Id  the  record,  tbe  appellant  havbig  failed  to 
obtain  the  certiflcate  of  tbe  trial  judge  to 
the  transcript  (tf  the  testimony  as  taken  by- 
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the  offldal  court  reporter.  In  this  dtutSon 
of  the  cue»  we  must  Asrame  that  the  flndingB 
of  fiict  «a  made  1^^  the  conrt  axe  In  accord 
with  the  weight  of  the  evidence,  and  conae- 
qaently.  we  wUI  only  consider  Queattons 
law  lnv<dved  in  the  aix>eal. 

[2]  The  court  found,  In  effect,  tbat  Jfr^me 
waa  tlie  promoter  of  the  corporation:;  that 
he  secured  title  to  tbe  11  mining  daims 
whleb  he  tranafOTed  to  the  0009*07  aa  the 
company's  acent;  tbat  he  dominated  and 
cmtrolled  the  directora  of  the  corp(Nrati<Mi, 
who  caused  the  stock  to  be  laeoed  to  him  for 
the  11  mining  datms,  and  that  the  tzansac- 
tiott  was  made  without  disdoaliis  to  the 
plaintiff  stod^bolders  and  other  stodchoiders 
the  real  (ritnatloD,  and  without  obtaining 
their  eziwesa  ot  imjdled  Ctnuent  thereto. 

The  court  drew  the  condualon  that  the 
Issuance  of  the  stock  to  Frame  for  the  11 
mining  (dalms  was  a  fraud  upoD  Ihe  cmd- 
pony,  and  its  stockholders,  and  constituted 
a  secret  profit  to  Frame  as  a  i^oraoter. 

It  is  now  settled  law  thgt  a  pHHuoter  sua* 
tains  a  fiduciary  ration  or  a  relation  <rf 
trust  and  confidence  to  tb»  coiporatlott  and 
to  the  stocUt^ders  thereof,  and  as  a  result 
of  such  relatlMi  of  trust  and  confidence  a 
promoter  wlU  not  ordinarily  be  permitted  to 
retain  a  secret  profit  made  out  ot  transac- 
tions with,  or  on  behalf  ot  the  corporation. 
Perfect  candor  and  the  utmost  good  faiOi 
anil  the  strictest  honesty  are  required  of 
pn»noteni,  and  th^  dealings  with  the  cor^ 
poratlon  must  be  opea  and  fair,  1  Fletdier's 
Oyc.  COrpL  pars.  184,  13S;  Dlckermaii  t. 
Northern  Trust  Co.,  176  U.  S.  181,  20  Sup.  Ot 
311,  44  U  Ed.  423;  Hughes  v.  Cadena  De 
Gobre  Uln.  Oa,  13  Ariz.  62,  108  Pac.  231; 
Old  Dominion  O.  M.  ft  S.  Co.  t.  Blg^ow,  208 
Mass.  159,  80  N.  B.  103,  40  U  B.  A.  (N.  8.) 
S14 ;  Ennls  t.  New  World  U  I.  Ga,  07  Wash. 
122, 166  Paa  1001. 

In  Gamden  Land  Oe.  t.  Lewis.  lOl  Mew  78, 
68  AtL  623,  the  court  weU  said: 

"*  *  *  Promoten  of  a  corporation  rtsnd 
in  a  fidndarr  rtiadon  to  the  corporation,  and 
to  Its  salwaiben  for  stock,  and  to  those  who 
it  is  expected  will  afterwards  bay  stock  frcmi 
the  corporation.  The  promoters  owe  to  them 
the  utmost  good  faith.  And  it  they  undertake 
to  sell  their  own  property  to  the  corporation 
they  are  bound  to  dlsdose  the  whole  truth  re- 
specting It  If  they  fail  to  do  this,  or  If  they 
receive  secret  ^fits  out  ot  the  transaction, 
tiiher  In  cash  or  by  way  of  allotments  of  stodi, 
wh«i  tliere  are  other  .Btockholders,  or  it  Is  ex- 
pected tiiat  there  will  be  other  holders  of  the 
new  and  additional  stock,  nndoabtedly  the  cor- 
poration may  elect  to  avoid  the  purchase;  or  It 
may  hold  the  promoters  accountable  for  the  ae- 
cret  pro6t8,  if  In  cash ;  or  may  require  the  re- 
turn of  the  stock  if  unsold ;  or  if  sold'  an  ac- 
counting for  the  profits  of  Its  sale." 

.  See,  also.  Mason  v.  Carrothers,  106  Ma 
<82,  74  AtL  1080. 
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We  OJnk  the  findings  and  conclosiona 
mode  by  the  trial  court  bring  the  case  wltb- 
In  the  principles  announced  In  the  foregoing 
authoritlas,  and  that  the  stock  issued  to 
Frame  was  properly  canceled  and  annulled 
as  having  been  fraudulently  Issued  to  blm, 
wb»eby  he  obtained  a  secrrt  pctMlt  an  a. 
promoter  of  the  ccHrporatlon. 

[3]  We  are  also  of  the  oiHnlon  that  ttie  ie- 
suance  of  the  stock  to  Frame  was  in  viola- 
tion of  section  6,  art  14,  ot  tbe  OonstltatloD 
of  this  state,  whldi  provldee: 

"No  corporation  ahaU  iasDa  stock,  except  to 
bona  fide  snbseribers  therefor  or  their  assigneea. 
*  •  •  All  fictftioos  tacnsaa  oC  stock  ot  In- 
ddttedaess  shall  be  void." 

One  of  the  findings  of  the  trial  coart  Is 
•substantially  to  the  effect  that  the  11  mining 
claims  tranaf erred  by  Frame  to  the  oorpora- 
tloo,  and  in  consideration  of  whida  he  re- 
ceived the  shares  of  stock  in  question  were 
worthless  and  Talueless^  and  It  therefore 
necessarily  f<^owB  that  Frame  was  not  a 
bona  fide  snbacriber.  A  bona  fide  snt>scril>w 
is  one  who  actually  turns  over  to  the  corpo- 
radon  something  ot  value  In  lieu  of  the 
stodK  issued  to  him.  Gordon  t.  Uammlngs 
et  aU  78  Wash.  618. 139  Pac.  489;  Jamea  v. 
P.  B.  Steifer  Mln.  Oo^  35  Gal.  App.  778,  171 
Pac.  117. 

After  a  careful  examination  of  the  record 
before  us,  and  the  points  urged  for  a  re- 
versal, we  have  been  unable  to  discover  a 
juat  reason  for  disturtdng  either  the  Judg- 
ment or  the  <vder  refusing  a  new  trial,  and 
both  are  therefore  atflrmed. 

ODNNINGHAM.  a  J.*  .and  BbSS,  J„ 
concur. 


OCiDS  HINDS.  Dlnelw  Ooisr^  etsk,  et  aL* 
(Supreme  Court  of  Oregon.    Feb.  8,  IKiOJ 

1.  Tkux.  4=»160— Motion  job  nonsuit  m  sr- 

nCT  A  DKltVSBKB  TO  SVIDEHCS. 
A  motion  for  nonsuit  is  in  effect  a  demurrer 
to  plainttifB  evidence,  an  objection  in  purport 
that  it  is  not  auSQcient  to  prove  the  allegations 
of  the  complaint  or  to  show  that  the  plain- 
tiff  was  entitled  to  recover. 

2.  Nkqliqenci  <8=»136(26)  —  Conteibutoet 
neguqenck  questiok  fob  coubt  when 
only  onb  conclttbioit  rossiblb  isoh  bti- 

DBNCB. 

If  there  can  be  no  reasonable  conclnslon  oth- 
er than  that  plalntill  hlmscU  waa  remiss  in  his 
dntar  at  the  time  el  tiie  accident^  it  ia  inenm- 
bent  OB  ths  court  to  so  dedare  and  order  noar 
suit 

3.  Baujwads  <Ea860(l^— Nomnnr  momaLt 
anaMTBn  von  lunoxnajo*.  rarna'a  uxlob 

to  LOOK  A3  A  OBOBBIRO. 

Where  piaintHf,  the  driver  ot  a  motortraek 
gi^  2  nules  p«r  boor,  testified  that  he  looked 
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when  12  feet  from  tbo  track  and  did  not  im 
the  appnat^iBg  train,  going  80  mUfls  an  lunir* 
thou^  It  oonld  hare  been  seen  600  feet  awar, 
and  did  not  look  again  until  the  front  wheels 
of  hit  track  were  on  the  trade  wiA  the  train 
40  feet  away*  it  waa  proper  to  grant  a  nmiaait 
instead  of  vnbmittiiig  the  case  to  the  jury. 

4.  Raiuoads  «3S)337(8)— GomTHiroiTS  nax- 

UnCK  WKCTaWABT  AT  OBOBBINC). 

The  duty  of  vigilance  to  avoid  aeddent  is 
opon  a  traveler  oonttnuooaly  until  1m  haa  croaa- 

ed  the  tracib 

5.  BAILBOASe   «se>801  — MOTOBTBUOK  DSITXS 

nor  xsrmjcD  to  fbi(»itt  at  cbobsihgi. 
A  motortruck  driver  has  no  right  to  claim 
the  priority  9t  paanga  at  a  croaaing. 

<L  Bailboadb  «=9S24C1)— MoTonrsuoK  dsxv- 
SB*8  mrrr  at  OBossura  mnmD. 
^nw  law  demanda  trf  a  motortmdr  driver 
going  over  a  croaalng  a  higher  degree  of  can 
in  proportion  than  it  does  <^  a  pedestrian  or  a 
driver  of  a  U^t  veUide  drawn  hy  s  ilni^ 

Appeal  from  caRnlt  Court,  Mnltnamfth 
GoDuty ;  Bobwt  O.  Morrow.  Judge. 

ActlCHi  by  Meryl  B.  Olds,  by  Ida  M.  Wil- 
liams, tals  guardiaa  ad  litem  and  next  friend, 
against  Walker  O.  Hines,  Director  General 
ot  the  United  States  Railroad  Admlnlfltra- 
tlon,  and  others.  Judgment  for  flpffti^dwfftWi 
and  plain  tifC  appeals.  Affirmed. 

Tlie  plalnttf^  a  young  man  about  19  yean 
of  age^  by  him  guardian  ad  litem  In  this  ac- 
tion anea  Walka  D.  Hliiea,  as  DCreotor  Gen- 
eral  of  tbe  United  Btatea  Railroad  AOminte- 
trattOD,  and  Jmtfs  and  Arnnndsoo,  tiw  engi- 
neer and  flronan  In  cbarg»  of  a  train  of  the 
Spokane,  Portland  &  Seattle  Railway  Com- 
pany, for  damages  on  account  of  an  Injury 
whldi  be  reodv«d  in  a  ooUisIoa  between  a 
train  on  that  road  and  a  motortroek  whldi 
be  was  operating  at  tbe  time.  The  accident 
occntTed  In  ttie  dty  of  Portland  where  the 
railroad  track  crosses  Flfteoith  street  Tbe 
ground  of  negligence  charged  against  tbe 
defendants  is  substantially  Oiat  tin  train,  con- 
sisting of  a  locomotive,  tender,  and  three  ims- 
senger  coaches,  waa  operated  at  a  high,  dan- 
gerous, and  reckless  rate  of  si>eed,  namely,  at 
the  rate  of  25  miles  an  hoar,  and  that  the 
defendants  neglected  to  keep  a  proper  look- 
out for  vehicles  crossing  <ki  FiAsoitli  etreet, 
or  to  warn  the  iHalntifl  by  ringing  a  bell  os 
tAowlng  a  whlstlOi  or  by  any  othe^  means,  of 
the  approach  of  the  train.  It  Is  said  snbstau- 
tlally  In  tbe  complaint  that  the  men  in  charge 
of  the  ragine  could  have  seen  tbe  truck  which 
the  plain  tiff  was  driving,  as  It  was  approach- 
ing und  going  iqion  tbe  crossing,  had  they 
kept  a  proptf  lookout,  and  that  there  are  no 
obstructtwis  whatever  between  the  crossing 
and  600  feet  along  the  track  In  the  direction 
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from  whldi  the  engloe  was  coming  to  the 

place  of  collision. 

cnie  answers  of  the  several  defendants 
traverse  the  oomxdaint  as  to  all  diarges  of 
negligence,  and  assert  that  t^e  plaintiff  drove 
bis  track  upon  the  traclc  without  taking 
BoCh  preqaaticais  as  a  reascxiably  prudent  in- 
dividual under  like  circumstances  would  take 
to  ascertain  whether  or  not  there  was  a  train 
coming.  This  in  turn  waa  traversed  by  ttie 
reply. 

At  the  close  of  tbe  i^lntlff'B  case  the  trial 
court  entered  a  Judgment  of  Involuntary  non- 
suit against  the  plaintiff,  and  he  aK>eals. 

r.  U.  De  N^Ck  of  PorUaad  Qay  Bow«^ 
man  and  M.  L.  Pipes»  botti  <rf  Poctlaad,  <hi  Um 
brief))  for  a^^itilant 

Cbaries  A  Hart,  of  Povtland  (Oany  A 
Kerr»  of  Portland,  on  Hie  brieQ,  tor  zespmid- 
ents. 

BURNETT,  3.  (after  stating  tl|a  fkcts  as 
aboT^  A  brief  rteomA  of  tbe  testlinony  Is 
bere  set  down:  JEllftewCb,  Slxteentta.  «od 
Seventeenth  streets  In  Portland  run  due  ncMrtti 
and  Bonlh.  Tbe  Spokane,  Portland  Seattle 
Railway  track  en  whlcb  the  aooident  hap- 
pened eomes  £ram  Va»  norQiwest  on  a  sUght 
curve  to  tbe  left  across  these  streets.  There 
are  some  dot^  situated  on  the  bank  of  the 
WiUamette  river  near  the  foot  ot  rineentli 
street  Tha  plaintiff  was  an  experlenoed 
truck  man  and  quite  familiar  with  the  cross* 
ing  and  the  surroundings,  having  driven  over 
tbe.  tracks  ttme  fw  about  a  year  before  tbe 
aoddait  On  the  day  In  qneation  he  had  gone 
with  a  hdper  to  the  docks,  loaded  B<»ue  heavy 
Inmber  npoa  tbe  trade,  and  started  south 
along  Fifteenth  street  Tbere  are  several 
railway  tracks  between  the  dock  and  the 
place  of  tbe  accident,  two  of  which  are  main 
tracks,  tbe  one  in  question  and  another  b^ 
liDD^g  to  the  Northern  Paciflo  Ballroad 
Company.  The  other  tracks  are  swltdi  lines 
to  various  points  on  the  river  ttoaL  The  dis> 
tance  between  the  Northern  Padflc  track 
and  that  of  the  8.,  P.  A  S.  I^.  where  the 
aoeU^t  happened  Is  80  feet  All  the  way 
between  these  tnu^  there  is  a  dear  and  nn> 
obstructed  view  aluig  tbe  S^  P.  &  S.  track  to 
Seraiteenth  street  a  distance  agreed  upon 
by  the  parties  to  be  600  feet  The  train 
whldi  injured  tbe  plaintiff  was  coining  from 
the  nortiiwest  along  tbe  S.,  P.  &  S.  track  to- 
wards Fifteenth  street  The  plaintiff  testi- 
fied in  substance  that  he  was  driving  the 
truck  very  slowly  on  account  of  the  rougfap- 
ness  of  the  roadway;  that  he  looked  and 
listened  12  or  15  feet  away  from  the  S.,  P.  & 
S.  track;  that  there  was  nothing  In  slgbt 
in  either  direction ;  and  that  he  went  abend. 
All  this  time  he  could  see  to  the  Seventeenth 
street  crossing.  He  said  he  was  listening 
continually,  was  paying  all  of  his  atteatlom 
to  bis  driving,  and  was  Just  moving,  Heknew 
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at  the  time  thftt  the  track  w««  a  main  line 
and  bad  seen  main  line  trains  pmtatnr  on  it 
many  times.  He  was  asked  thla  qveattot: 

"And,  Beeins  no  train .  vhen  yoa  were  12  or 

15  feet  away,  thai  yon  did  not  look  again,  bnt 
Uatoied?  A.  I  did  not  look,  but  I  Hatened. 
I  waa  pnttiUf  all  njr  eonoentratiiHi  en  my.drlT- 
ing. 

.  "Q.  Xoa  were  depeadiDs  on  yonr  keariug,  and 
yjou  did  not  stance  m»  at  any  time?  A,  Mo, 
air." 

He  declared  tbere  was  nothing  to  prevent 
his  seeing  the  train  if  it  had  teen  Uiere,  and 
that  be  could  see  to  the  Seventeenth  street 
crossing.  He  states  In  Bobstance  tbat  tlie 
flrat  be  saw  oC  tlie  tnUn  was  when  It  was 
aboQt  2S  or  80  feet  from  the  tmdc,  and  at 
the  time  the  front  wbetfs  of  hla  track  were 
Jost  about  going  over  the  sonth  rail  ef  Hie 
trat*.  The  witness  Carter  said  that  the 
plalntUf  was  going  not  over  2  miles  an  hour. 
Doty,  who  rode  with  die  iilalntlfl,  thinks  the 
truck  was  not  going  so  fast  as  2  or  8  miles  an 
boar;  that  it  was  g<^ng  slowly  and  conld 
bave  been  ston>ed  instantly.  Oarter  also 
stated  tliat  be  saw  the  train  SO  or  40  feet 
fnm^  Ae  tnuft  and  lodged  ttiat  the  engine 
was  going  between  20  and  80  miles  an  hour. 
Harris  first  saw  tlie  engine  before  It  strock 
the  truck,  about  126  feet  from  tbe  crossing. 
Lillian  DavMson,  a  ty^t  who  sat  at  an 
opoi  window  In  the  second  story  of  a  canning 
estatMebment  near  thie  8C»e  of  Hie  aoddent, 
testlflcd  that  ahe  had  a  good  view  of  the 
sitnation,  and  first  saw  tibe  train  near  the 
second  past  from  the  cronbig.  By  the  plat 
introduced  In  evld«M»  this  post  to  set  down 
as  191  feet  ttom  the  crossing.  She  said  the 
train  was  gcHng  abont  80  miles  an  hoor.  and 
tiiat  when  she  looked  tbe  front  end  of  fhe 
truck  was  just  about  beginning  to  go  on  tbe 
track.  N.  P.  J^wen  was  traveling  sontli, 
driving  a  trunk  on  Sevoiteenth  street  As  he 
approached  the  track  from  the  Dortb  a  fl^ 
man  signaled  btan  to  stop  when  he  was  about 

16  feet  ttom  the  track.  Instead  of  stopping 
Immediately,  as  be  could  at  tbe  speed  he  was 
traveling,  he  coasted  up  to  within  abouf  6  w 
6  feet  from  the  trat^  and  baited  there.  He 
says  that  the  train  passed  him  immediat^y, 
going  abont  2S  miles  per  hour.  He  explains 
that  he  did  not  wait  for  the  last  coadi  to  go 
b7,  but,  as  his  custom  is,  as  tbe  first  coach 
went  by.  he  started  his  truck,  so  that  he 
could  pull  right  on  back  of  tbe  car,  to  save 
time.  He  testifies  that,  when  he  started  to 
go  over  the  Seventeentii  street  crossing,  be 
Iboked  towards  Fifteenth  street,  and  saw  the 
Olds  truck  then  about  7  or  8  feet  back  from 
the  track.  Hie  witness  Yost  was  seated  on 
his  wagon  s<Mne  distance  east  of  the  crossing 
and  saw  the  train  coming  Just  prior  to  tbe 
oolllsion,  as  he  says,  traveling  about  30  mllefi 
an  hour. 

[1, 2]  A  motion  for  nonsuit  Is  In  effect  a  de- 
murrer to  ttm  plaintiffs  evidence,  an  ob]eo- 
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tlon  in  parp<wt  that  it  Is  not  snffident  to 
prova  tbe  allegations  of  Hm  comirtalnt,  or  to 
show  that  the  plalntlfl  was  entitled  to  re- 
cover. It  is  also  true  as  a  rule  of  law  tbat, 
if  the  evidence  of  the  plaintiff,  when  fairly 
Judged  from  the  standpoint  of  a  reasonable 
man,  shows  that  he  himself  was  guilty  of  neg- 
ligence which  contributed  to  his  injury,  be 
cannot  recover.  We  rraiember  also  that  It  is 
a  binding  prindide  that  tbe  plaihtUE  is  en- 
titled to  the  benefit  of  vrtiatever  bis  testi- 
mony tends  to  prove,  altfaont^  his  witnesses 
may  contradict  each  other,  and  t^t,  if  any 
reasonable  constmctlon  of  the  evidence  on 
his  behalf,  or  any  part  thereof,  shall  fairly 
tend  to  show  that  he  is  mtltled  to  recover. 
It  is  the  duty  of  the  court  to  submit  the 
question  to  tbe  Jury.  On  the  other  baud,  if 
tbere  can  be  no  reastmaUe  condualon  other 
than  that  the  plaintiff  himself  was  remiss  in 
his  duty  at  the  time  ot  the  aecid«tt,  it  is  in- 
cumbent vpotL  ttie  court  so  to  declare,  and 
CB^er  a  nmisutt  The  Judge  cannot  evkde  hla 
duty  by  sending  su<di  a  case  to  the  Jury,  thus 
Inviting  It  to  render  a  verdict  which  would 
be  clearly  against  tbe  testlmray. 

[S]  One  of  the  principal  quesdcns  In  the 
case  is  whether  or  not  tbe  train  was  in  sight 
of  the  plaintiff  In  time  for  him  to  stop  In 
safety  before  going  upon  the  track.  We  must 
bear  In  mind  that  he  says  he  looked  both 
ways  along  the  tradr,  with  an  unobstructed 
view  as  far  as  Seventeenth  street,  a  distance 
of  800  feet,  when  be  was  yet  12  or  19  feet 
back  from  the  S„  P.  &  B.  track,  but  that  he 
did  not  look  agabi  nnUl  tiie  front  wbe^  of 
his  trudL  were  on  tbe  track  and  the  train 
was  within  80  or  40  feet  of  him.  The  com- 
plaint declares  that  there  vras  no  obstruction 
to  the  view,  and  that  the  men  in  charge  of 
tbe  train  could  easily  have  sem  the  truck 
Olds  was  driving  as  it  approached  tbe  cross- 
ing. Granting  this.  It  is  equally  true  that  tlie 
plaintiff  could  Just  as  easily  have  sem  tbe 
train  ai^roaching.  If  th^  were  netfigent  in 
not  seeing  him,  by  the  same  rule  he  was 
ne^igeut  In  not  seeing  the  train  they  were 
operating. 

The  lowest  rate  4tf  Qteed  «t  whidi  Oie 
plalntlfl  was  trnveUng  as  given  In  flgnres 
tlie  testimony  Is  2  miles  per  boor.  At  ttUa 
rate  It  Would  require  fire  seconds  fbr  him 
to  travel  tbe  16  feet  to  On  railroad  trade 
The  greatest  rate  ot  speed  tiharged  to  the 
train  by  any  of  the  witnesses,  most  Indicative 
of  n^Ugenoe  on  the  part  of  tbe  deCradants 
In  that  respect,  is  80  miles  per  boar.  This  is 
at  the  rate  of  44  feet  per  second.  Tims  we 
have  a  case  where  tbe  plaintiff  travelB  five 
seconds  to  the  point  of  collision.  During  tbat 
some  five  seconds  the  train  had  traveled  at 
tbe  rate  of  44  feet  per  second,  making  a 
total  of  220  feet  lliis  calculatkm  makes  it 
mathematically  certain  tbat  the  train  was 
east  of  Seventeenth  street,  or  within  tiie  600- 
foot  space  whldi  was  in  dear  view  Hie 
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I  plalntlfl  at  an  tlmea.  lUa  nanlt  1>  oonobo- 
fated  Iv  tlw  testlmwif  ot  Jenaeii,  wbo  nw  tbe 
pLiiittUFa  tnuA  7  or  8  feet  from  ttm  croailng 
after  tbe  train  had  paaied  blm  at  Seraitieaitli 
street  It  Is  also  conobonted  by  flw  tastl- 
ID0117  of  Miss  Darldaan,  who  first  saw  tbe 
train  191  feet  from  the  crossing,  as  the  trmt 
end  of  the  tmtA:  was  about  to  go  npon  the 
track.  Tbe  (H1I7  cfndasion  to'be  drawn  from 
tbe  teatbnoDT*  flieieforek  la  Oiat  as  a  matter 
of  fact  tbe  train  was  plainly  Tlslble  in  the 
000-foot  aoaoe  at  the  time  the  plaintiff  says 
be  looked  la  that  direction  and  saw  nothing. 
Does  this  present  a  question  for  ttie  Jury  and 
relieTe  the  Jndge  o£  the  respfxistblllty  of 
deddlng  the  case  on  a  motion  for  nonsuit? 

In  Tonng  t.  CaUcago,  B.  I.  &  P.  By.  Ca,  67 
Kan.  14^  45  Pac;  683,  we  have  snhstantlfUly 
a  pataUd  case.  The  plaintiff  was  a  you^g 
woman  28  years  of  age,  driving  a  one4u>rse 
buggy  with  the  top  down.  Ttw  tra<^  of  the 
Atcbi8(m,  T<^lca  ft  Santa  F6  Railroad  and 
that  of  the  dtfSndant  company  were  about 
to  100  feet  apart. 

"She  testiaed  that  she  crossed  the  Santa  Ffi 
track,  and  knew  that  the  Bodi  laland  train 
Tss  about  doe,  and  when  between  tb»  two 
tracks  she  lofdced  and  listened  three  or  tour 
ames  for  the  Bode  Island  train,  and  the  last 
time,  when  aboot  10  or  10  leet  from  the  track, 
she  stopped  and  looked  and  listened  for  the 
train,  but  she  did  not  see  or  hear  it,  although 
Bhe  saw  tbe  whistling  post  on  tbe  side  of  the 
track,  80  rods  away.  She  stated  that  she  was 
driving  in  a  slow  walk,  not  as  much  as  8  or  4 
miles  an  hour,  but  the  horse  and  buggy  were 
struck  by  the  train,  altbougb  she  bad  not  seen 
it  at  on." 

The  imdlspoted  fact  was,  as  disclosed  by 
her  own  evidence,  that  the  train  was  In  very 
truth  ttiere  on  the  tradt  where  It  struck  her. 
Hie  court  said: 

"If  several  minds  might  reasonably  arrive 
at  different  conclusions  respecting  the  question 
ot  rGaaonat)le  care  of  tbe  plaintiff  in  crossing 
the  track,  then  the  case  ought  to  have  been 
sulnnitted  to  ttie  Jury ;  but  this  is  not  audi  a 
case." 

The  court  then  quoted  from  Arts  t.  Ball- 
road  Co.,  84  Iowa,  163,  thus: 

"It  is  urged  by  the  appellee's  counsel  that 
the  plaintiff  testifies  that  he  did  both  look  and 
listen  to  see  and  hear  tbe  train,  bnt  did  not, 
sod  that  this  testimony  shows  that  he  was 
not  gnUty  of  contributory  negligence,  or,  at  tbe 
very  least,  it  made  that  a  question  of  fact  for 
tbe  jury.  Tbe  difficulty,  however,  with  the  posi- 
tion is  that,  the  conceded  or  undisputed  facts 
being  true,  this  testimony  cannot,  in  the  very 
nature  of  things,  be  also  true.  It  constitutes, 
therefore,  no  conflict." 

BaUway  Co.  t.  ElUott,  28  Ohio  St  340,  85S. 
■sys: 

"It  is  nothing  to  the  purpose  that  be  shonld 
■sy  he  looked  this  wsy  and  that,  when  the  ob- 
ject be  seAs  to  discover  Is  plainly  and  palpa- 
bly before  him,  and  be  falls  to  see  it  Either 
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his  statemoit  Is  not  tme^  or  his  asercise  of 
vision  was  sudi  as  to  be  not  only  nogllgent;  but 
culpable." 

In  Hallway  Oo.  v.  Hedges^  118  Ind.  S,  11. 20 
N.  R  SSO^  SS3,  It  Is  said: 

"The  law  presumes  that  one  having  tbe  ordi- 
nary sense  of  sight  must  have  seen  that  whidb 
was  within  the  range  of  his  vision,  if  he  gave 
attention  and  looked,  and  if  be  saw  the  train 
approaching  and  pursued  his  way  notwithstand- 
ing, he  is  to  be  r^rded  as  taking  the  risk  upm 
himself." 

Other  cases  to  fhe  same  effect  are  Kelsay 
T.  Railroad  Co.,  129  Mo.  862,  SO  S.  W.  838 ; 
Uke  Brie  ft  V.  By.  Go.  v.  Stick.  143  Ind. 
449,  41  N.  Bl  805;  Bomscheuer  t.  Consoli- 
dated Traction  Co.,  198  Pa.  882,  47  Atl.  872; 
Payne  v.  Chicago  ft  A.  B.  B.  Co.,  186  Ho. 
562,  88  S.  W.  80S;  Hudson  v.  Borne,  etc, 
By.  Co.,  145  N.  T.  406,  40  N.  E.  8;  Hedcalf 
T.  St  Paul  City  By.,  82  Ulnn.  18^  84  N.  W. 
638;  Hunter  T.  New  York,  etc.  By.,  116  N. 
r.'OlS.  28  N.  B.  »,  6  L  B.  A.  246. 

In  Wolf  V.  City  By.  Co..  BO  Or.  64.  8S  Pac 
620,  91  Pac  400, 15  Ann.  Gas.  1181,  this  court 
spiking  by  Mr.  Justice  Moore,  approved  the 
doctrine  that: 

"Where  tbe  undisputed  circumstances  show 
that  the  testimony  ot  a  witnen  is  so  improba- 
ble or  unreasonable  that  a  fair  mind  must  re- 
ject it  the  court  Aonld  ^thdraw  such  testi- 
mony from  dw  Jury." 

It  is  tme  tbat  In  that' case  tile  opinion 
goes  on  to  show  ttiat  the  testimony  tbm  in- 
volved is  not  witUn  tbe  mle.  bat  tbe  lurec^ 
itself  is  the  doctrine  of  this  court  The  Wott 
Case  is  annotated  at  logOi  £n  16  Ann.  Gas., 
and  a  great  wealtti  ct  authority  Is  dted  to 
Oils  point,  that  Wban  a  train  was  In  fact  in 
tdain  sight  the  testbnony  of  a  witness  to  the 
effect  that  he  lotAed,  bot  saw  no  train.  Is 
IncrediUe,  and  presmts  no  lasoe  to  be  snbmlt- 
ted  to  the  JUT!  iu  other  words,  under  sudi 
circumstances  the  testimony  is  to  be  treated 
as  if  the  witness  had  not  looked  at  all,  when 
be  liad  opportunity  and  should  bave  looked. 
This  distinguishes  the  presoit  case  from 
Hecker  v.  BaUroad  Ga,  40  Or.  6,  66  Pac  270, 
wtiicA  is  rdted  upon  by  Oie  plaintiff.  Tbe 
snbatance  of  the  doctrine  there  tauf^t  Is  that 
tlie  law  does  not  lay  down  as  a  hard  and  fut 
mle  that  the  Injured  individual  shall  have 
locdied  at  any  particular  distance  fnmi  tbe 
track.  In  that  case  the  testimony  shows  that 
tbe  traveler  was  engaged  at  the  very  time  in 
both  looking  and  listening  for  the  coming  of 
a  train.  Ttm  track  was  partially  obscured  In 
boQi  dlrectionSL  Tbe  plaintiff  bad  Just  looked 
towards  the  east  without  seeing  any  train 
and  had  begun  to  look  westward  altxig  Qie 
track  whoi  the  train  from  the  east  cau^t 
him.  The  court  held  this  to  be  sufficient  to 
take  tbe  issue  to  tbe  jury.  Here,  although 
"crawling"  along,  as  the  plaintiff  says,  when 
he  could  stop  instantly,  he  suspoided  looking 
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and  did  not  'looft  tbe  second  time  until  he 
had  got  Into  the  ztme  of  Absolate  danger. 
The  circumstance  that  the  train,  according 
to  tbe  matlieniatlcs  of  the  situation,  was  in 
very  truth  in  plain  al^t  of  him  at  all  times, 
omipels  the  constructltMi  of  bis  testlm<Miy  to 
the  effect  that  he  either  did  see  It  in  fact; 
or  so  negligently  used  his  vision  as  to  make 
blm  culpaMe  in  bringing  on  the  ooUlsion. 
It  is  almost  a  {latitude  to  say  Qiat  in  such 
cases  a  party  Is  bound  by  what  he  actually 
saw  or  by  the  exercise  of  ordinary  prudence 
could  hare  seen,  or,  as  stated  in  Southern 
Railway  Co.  t.  Jtmes,  106  Va.  422,  66  8.  B. 
105: 

"If  there  li  any  point  at  which,  by  looking 
and  listening,  a  person  injured  could  have  avoid- 
ed the  accident,  and  he  failed  to  do  so,  th^n 
his  contributory  negligence  defeats  a  recoTery 
for  the  injury.  If  he  could  have  seen  and  did 
not  see  an  approaching  train,  then  ha  tailed  to 
discharge  tiw  dn^  wUcA  the  law  imposes.'* 

E4-I]  If  ttie  trainmen  conld  ham  weaa  tUa 
plaintiff,  as  he  saya  ^y  could,  equally  well 
could  the  plaintiff  have  seen  the  train.  In 
croMlng  a  railroad  track,  itself  Instrlnslcally 
a  place  ot  danger,  tbe  duty  ct  vigilance  to 
avoid  acdd^ts  la  Ineombeat  ivon  the  travel- 
er contlnaously  untn  the  danger  is  past;  that 
is  to  say,  until  he  has  crossed  the  track. 
For  the  reascn  that  the  train  has  the  right 
of  way  and  must  have  it  in  order  properly  to 
conserve  the  safety  and  convenience  of  the 
traveling  pubUc,  the  tnuft  driver  has  no 
rl^t  to  dalm  priority  at  pasaaga  His  own 
vehlde  is  self  imipelled  and  controllahle 
within  very  narrow  limits.  Its  collhrion  with 
a  train  is  fraught  with  danger  to  many 
people.  According  the  law  demands  of  the 
track  driver  a  iK^jhor  degree  of  care  in  pro- 
portion than  it  does  of  the  pedeatrlan  or  the 
driver  of  a  light  vehicle  drawn  by  a  single 
horse.  In  effect,  iyy  Us  complaint  the  plain- 
tiff demands  fliat  because  ttw  trainmen 
mifl^  have  seen  him  and  ought  to  have  seen 
him  in  plain  view,  it  was  fbelr  dnty  to  give 
him  iniority  ixC  passage^  nils  is  not  tbe  law. 

We  have  purposely  avoided  cooslderlng 
whether  or  not  the  defendants  wwe  negligent. 
We  dismiss  that  feature  by  saying  that  there 
was  evidence  s&ffldeat  to  take  fliat  hrandi  of 
the  case  to  the  jury.  Tba  case  Is  decided 
npon  the  prlncUAe  that  the  admitted  facts 
idalnly  and  mathemaOcaQy  cmtradlct  tbe 
bare  statonent  of  tlie  {ilainilff  that  he  looked 
and  saw  nothing,  and  practically  demonstrate 
contributory  n^llgence  on  hlis  part  prevent- 
ing bis  recovery.  The  trial  Judge  saw  his 
legal  duty  In  the  premises  and  bad  the  cour- 
age to  pwform  It,  Instead  of  passing  It  to  the 
Jury.  His  action  is  approved,  and  the  Judg- 
ment  affirmed. 

McBBIDB),  a  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


UTAH-IDAHO  SUOAR  00.  v.  LEWIS, 
Sheriff. 

(SivcHB*  Oourt  of  Oregon.   rd>.  10,  1020.) 

1.  Pabtibs  «=»G6(5>— Bbboh  nc  suBsmunoif 
or  8HEBirF*a  buccessob  as  defendart 

WAIVZD  BT  ANBWXBINa  AHD  SEEEUia  AT- 

ITBIUTIVB  BBUBV. 
In  a  replevin  action  brought  against  the  sher- 
iff, an  order  of  anbatltution  of  the  sheriff's  anc- 
ceasor  in  offloe  as  defendant  if  erroneous  was 
waived  by  defendant  by  answoifng  and  seek- 
ing affizmative  r^et 

2.  PutADnra  4=>403(2)  —  Answeb  kat  aid 

COUPLAIHT  AS  AGAINST  nKUtTBBXB. 

In  a  replevin  action  against  a  aherltt,  where- 
in the  sheriff  demurred,  and  the  sherUPa  suc- 
cessor in  office  was  Bobstltuted'  as  defendant, 
although  the  emnplalnt  was  not  amended,  the 
Bubstitoted  default  by  volmttazily  answering 
and  snpidying  all  the  allegations  lacking  in  the 
complaint  thereby  made  Uie  complaint  good. 

3.  Attaohuent  ^adOO—DnsD  bboosd  or  bbai. 

nVTATI    AHD    PKBeOVAEAT    ADMZBBIBU  TO 

SHOW  punmn'a  pmcBASi  or  fbofbbtt 

hpixvud. 
In  a  rq^e^  aeUon  brought  against  the 
sheriff  for  property,  including  a  tractor  and  an- 
toBMliQe  attached,  a  deed  record  disclMing  a 
conveyance  to  pi«TnHff  of  tht  property  was  ad- 
missible to  prove  the  purchase  of  the  prop- 
er^ by  him,  notwithstanding  that  the  date  of 
transfer  and  recording  was  subsequent  to  that 
of  the  attachment,  and  that  the  instrument  was 
recorded  In  the  deed  record. 

4.  EviDsncB  4=»268(1)  —  JjMrrm  siohxd  bt 

VICK   PBBSIDBNT   INAOHZaOIBLI   WHSBI  SO 

ADTHOBXIT  BHOWIT. 

In  a  replevin  action  against  sheriff  to  re- 
cover a  tractor  and  an  automobile  whidi  had 
been  attached,  a  letter  signed  by  the  vice  pres- 
ident of  the  company  from  which  plaintiff 
bad  purchased  the  property,  propodng  the  or- 
ganisation of  a  corporation  to  become  a  bind- 
ing eontract  upon  acceptance,  was  not  admis< 
Bible  to  show  ownership  of  the  property  1^  the 
Judgment  debtor  in  tbe  attaehmvit  sidt;  there 
being  no  evidence  of  the  vice  presidents  ao- 
thoiity. 

0.  Appeal  and  bbbob  4^»684(!Q  —  Rxtdbal 
-or  ooifmnrAircaB  hot  oonsidbbed  whxbb 
Bnx  or  BxtsmoKB  did  hot  in  tkbhb  bhow 

THAT  OOItTINnAHCK  WAS  ABKKD. 

In  replevin  against  'sheriff  for  an  automo- 
bile and  tractor,  an  assignment  of  error  for 
refusing  a  continuance  ontll  the  minutes  ot 
the  company  from  which  plaintiff  had  purchas- 
ed the  property  could  he  obtained,  could  not  be 
considered  where  bill  of  exceptfons  did  not 
show  in  terms  that  continuance  had  been  asked. 

6.  Appeal  ano  ebbob  ^=»614— Bnx  or  bxcbp- 

TIONS  HUST  BE  ACCOUPANIXD  BT  AUTUBNTl- 
CATED  TBANSCBIPT  OF  TBsmiOKT  TO  BEVIEW 
niBECTED  VEBDICT. 

AsBlgnmentB  of  error  based  on  roUngs  rela- 
tive to  motions  for  nonsuit  and  directed  verdict 
will  not  be  considered  where  the  transcript  of 
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thfl  te«tlmoii7,  alttioash  certified  by  the  eoort 
xeporter,  ii  not  attadwd  to  the  blU  of  uceiH 
tiMis,  aad  ia  aot  aathentteated  br  the  trial 
court 

7.  Affkai.  and  kbbob  «s»616(2)  —  Assxair- 

KBHTS  or  ERBOB  Sf  DENTING  NKW  TBIAZ.  IN- 
SUmCIENT  WHBBB  PBOCXBDINQB  OH  KO- 
•nOS  ABE  NOT  AUTHENTICATED. 

Where  an  aasisiuneDt  of  error  based  on  de- 
nial of  a  motion  for  new  trial  is  supported  in 
the  rocord  only  hy  a  copy  of  tlte  BOtUm  for 
new  trial,  to  whidi  are  attaeM  copies  of  cer- 
tain aiBdaTlts  and  exhibits  which  are  In  no 
way  anthenticated  except  by  the  certificata  of 
one  of  defendant's  attomejs,  with  no  record 
of  mlinga  bj  the  court  or  any  coonter  afflda>- 
vits  or  other  aiveatance  by  the  plaintiff,  or 
evidence  as  to  whether  the  motion  was  filed 
within  the  statutory  time,  it  will  not  be  coo- 
siderod  on  appaaL 

DcsMutment  1. 

Appeal  from  Glrcait  Court,  Josephine 
Connty;  F.  M.  Calkins,  Judge. 

Axtloa  by  the  Utah-Idabo  Sugar  Company 
against  George  W.  Lewis,  substituted  for  Will 
O.  SmltlL  Judgmait  for  idalntlff,  and  de^d> 
ant  appeal!.  Afflnned. 

This  Is  an  action  In  replevin.  The  wo- 
plaint  diargee  the  wrongful  taking  and  de- 
tention €t  the  property  to  tiave  been  acc(»n- 
Idlabed  by  WUl  C.  Sndtb,  who  la  the  only 
person  named  aa  defendant  To  this  com- 
plaint a  demnrrer  was  filed  upon  the  ground 
that  It  does  not  ttate  Acts  suffldoit  to  om- 
stltnte  a  cause  ct  action.  lliereaft»,  and  be- 
fore any  bearing  was  bad  uptm  the  demnrrer, 
the  plaintiff  filed  a  motion  wherein  It  was 
sotu^t  "to  substitute  George  W.  Lewis  as 
aberlff  of  Jos^ddne  county  in  lien  of  the  de- 
faidant  WIU  C.  Smith  as  such  Aerlfl,  for  the 
reason  ttmt  the  term  of  office  of  the  said  Will 
G.  Smith  expired  January  1,  1917,  and  the 
said  George  W.  Lewis  ever  since  has  been, 
and  now  Is,  tbe  duly  elected,  qualified,  and 
acting  dierlft  of  Josephine  county,  Or." 
Ibia  motion  was  allowed,  and  an  order  of 
BubBtitnti<m  duly  altered.  The  omipialnt  was 
never  amended  to  adjust  tbe  allegatlona  to 
the  change  ot  defendants.  Thereafter  the  de- 
murrer filed  by  the  original  defendant,  Smith, 
was  argued  and  submitted,  and  by  the  court 
overruled.  In  the  meantime^  and  while  Smith 
was  still  sherifC,  the  plaintiff  had  obtained 
possession  of  the  property  by  claim  and  de- 
livery proceedings.  Thereafter  tbe  defoidant 
Lewis  filed  an  answer  wherein,  after  some 
admissioDS  and  dotials,  he  pleads  afllrmatlve- 
ly,  Inter  alia,  that  WUl  a  Smith,  at  the  time 
of  the  alleged  wrongful  taking  of  the  prop^ty, 
was  the  ^erlfC  of  Josephine  county,  that  he 
had  taken  the  chattels  In  Iris  official  capaet^, 
by  virtue  ot  a  valid  writ  of  attadhment  and 
that  on  January  1, 1S17,  Lewis  had  succeeded 
him  as  dieriff,  and  prayed  for  a  return  of 
the  property  or  tts  value,  to  him  as  su<dt 


sh«lff.  mie  reply  admits  the  official  capacity 
of  Smith  and  Lewis,  but  denies  the  allegatloiu 
upon  which  defendant  bases  his  claim  for  af- 
firmative relief.  A.  trial  was  had  wherein 
the  court  directed  a  verdict  for  plaintiff,  and 
entered  Judgmoit  thereon,  and  defendant 
appeals. 

Fred  A.  WHUamB,  of  Salem  (Golvlg  &  WU- 
liams,  of  Grants  Pass,  on  the  brief),  for  ap- 
I>ellant 

H.  D,  Ncwtcai.  of  Grants  Pasa,  tor  re- 
spondflBt 

BBNSON,  J.  (after  siatlng  tbe  facts  as 
above).  [1]  The  first  assignment  of  error 
challenges  the  propriety  of  the  court's  action 
is  ordffiiiig  the  substitution  of  Lewis  as  de* 
fasdantlafbeactliHL  £^  in  the  first  Instance, 
there  was  any  merit  in  this  contention,  the 
defendant,  1^  asmwering  and  aeoMng  afiimia- 
tlve  lell^,  has  made  hlmsdf  a  ptager  and 
neoenarr  party  and  waived  aoy  ot^Jectton  be 
may  haTft  had  t»  being  made  a  defendant 
Johnson  V.  White,  60  Or.  Oil,  IIS  Pac.  108S, 
UBPacTea. 

[2]  It  Is  next  urged  that  it  was  error  to 
overmle  the  denmcrer  to  tb»  complaint  It 
must  be  rememboed  that  this  demnrrer  was 
filed  by  tbe  former  defendant  prior  to  tbe 
snbstUntUm,  and  as  to  him  It  was  a  perfiscOy 
good  oomiflaliit  It  is  true  that  12ils  pleading 
was  never  amended,  and  oMitelns  no  allega- 
tions ^rtildi  In  any  maimw  connect  the  de- 
fendant Lewis  with  tbe  tranaactioo  narrated 
therein,  but  this  defendant  has  voluntarily 
answered,  and  In  his  farther  and  aerate 
answer  he  has  supplied  all  of  tbe  allegations 
whkit  are  lockliv  In  the  complaint,  and  tbe 
ease  was  tried  upon  the  Issues  joined  by  this 
answor  and  tbe  reply  thereto.  It  has  been 
h61d  in  many  cases  that  under  such  circum- 
stances the  answer  aids  the  complaint  and 
makes  it  good.  Turner  v.  Oorbett  0  Or.  79 ; 
Catltai  V.  Jones,  4S  Or.  IBS,  86  Pac  SIB; 
Treadgold  ▼.  Willard,  81  Or.  068.  169  Pae. 
808. 

[3]  The  next  asidgmneDt  la  that  the  court 
erred  In  overruling  defoidant's  objectim  to 
the  admission  of  a  certain  deed  record  of 
Josephine  county  disclosing  a  conveyance 
from  the  Oregon-Utah  Sugar  Company,  to  the 
plaintifr  of  all  of  Its  assets,  both  real  and 
personal.  The  record  disclosed  that  the  deed 
was  executed  June  7,  1916,  filed  for  record 
January  22,  1917,  and  recorded  January  12, 
1918.  We  find  defendant's  objectlm  to  the 
admlBsion  of  this  deed  stated  thus  In  the  bill 
of  «c^tious: 

"This  evidence  was  objected  to  by  defendant 
ae  incompetent  on  account  of  the  dates  shown 
of  transfer  and  recording  being  subsequent  to 
date  of  attachment,  also  the  volume  being  tbe 
deed  record  could  not  impart  any  notice  of 
transfer  of  personal^,  and  that  the  tractor  and 
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auto  attached  w«n  not  aavied  In  tin  Itofc  oC 
property  tranaferred." 

The  property  In  aneatbrn  wu  attacSied  by 
Sheriff  Smith  <m  June  24, 1916, 17  days  after 
the  execution  at  the  deed  In  qnesthn.  It  does 
not  appear  that  U  was  offered  tor  the  purpose 
of  Imputing  notice  to  ^  defendut  of  lOain- 
tUTs  dalm  of  ownership^  but  simply  as  eri- 
d^ce  ot  the  ultimate  fact  that  plaintiff  had 
purdused  tbe  property  prior  to  the  levy  of 
attachment  The  lansuage  of  Uke  deed^  so  fiir 
as  it  r^tes  to  the  personal  property,  reads 
thus:  t 

"Also  all  other  laDds,  taoeiaentSt  heredlta- 
menta,  and  appurtenancea  and  all  and  idnyiil*r 
the  goods,  chattels,  money,  choaea  in  action,  all 
contracts  and  property,  real,  personal,  and 
mixed,  of  every  name,  nature,  and  descilption 
whatsoever,  now  owned  by  the  said  Oregon- 
Utah  Sugar  Company,  and  wherever  the  aame 
may  be  situate." 

There  was  other  evidence  tending  to  ahow 
.that  the  tractor  and  automobile  Involved  h«%- 
in  had  been  owjied  by  the  Oregon-Utah  Sugar 
Company,  and  the  defendant  himself  contend- 
ed that  the  debtor  for  whose  debt  it  had  been 
attached  had  acquired  title  friKU  the  same 
source.  The  evidence  was  dearly  admissible 
as  tending  to  prove  the  purchase  of  the  prop- 
erty by  plaintiff. 

[4]  For  the  purpose  of  ahowiitf  ownership 
of  tlie  property  In  the  Jodgmott  d^t(w  in  the 
action  wherein  the  attachment  was  issued, 
dtf«idant  offered  hi  evidence  a  writing  whliA 
was  in  fwm  a  letter  signed  by  tbe  rice  presi- 
dent of  the  OregoQ-Utah  Sugar  Company, 
addressed,  to  W.  W.  Harmon  and  A.  A.  Slynn, 
In  whieh  it  was  iwiipoaed  that  Qie  latter 
should  at  once  organise  a  construction  cor- 
poration which  should  undertake  the  con< 
Btructlon  (itf  all  Oie  ImproTeoiettta  amtem* 
plated  br  One  sogar  oompany  open  the  terms 
tfaerdin  sg^ecifled.  It  also  suggested  that, 
i^wn  tlie  parties  to  wtuim  the  letter  waa  ad' 
dressed  sboold  sign  their  wK^vtanoe  of  its 
terms,  it  should  be  a  binding  ctxttract.  Fan- 
graph  6.  of  tills  writing  la  as  follows: 

"To  encoarage  the  incorporation  of  the  con- 
stmction  company  on  a  snbstantlal  basis,  die 
augar  company  will  sobseribe  for  five  thonsand 
dollars  of  tiie  proposed  twen^^ve  thousand 
dollars  of  capital  stock  of  the  proposed  con- 
struction company,  and  the  sugar  company  will 
turn  over  to  the  constracHon  company  imme- 
diately, aa  part  payment  of  said  five  thousand 
dollar  subscription,  two  automobiles,  one  cater* 
pillar  tractor  engine,  and  plows,  and  mch  oth- 
.er  construction  equipment  aS  it  now  has  on 
hand.  The  amount  credited  on  such  anbscrlp- 
tion  shall  be  the  actual  cost  of  such  equvment 
as  is  turned  over." 

To  this  offer  the  plaintiff  objected  upon  the 
ground  that  it  was  not  shown  that  the  vlcu 
presidoit  of  tiie  sugar  company  had  any  au- 
thority to  alter  into  such  contract.  Th«e 


is  no  evldrace  in  the  Mil  of  ercepttons  ahow- 
ing  that  sacb  construction  company  was  ever 
incorporated  or  that  any  stodc  subscription 
was  ever  made,  or  that  the  vice  president  waa 
authorized  to  execute  such  agre^ent,  or  that 
It  was  ratlfled  by  the  sugar  ctmipany.  It  is 
said  in  10  Cyc.  922,  that: 

'THiere  Is  no  office  pertaining  to  a  private 
corporation  about  iriildi  both  the  statute  and 
case^nade  law  have  so  little  to  say  aa  tliat  of 
vice  president.  The  etymology  at  the  term 
would  indicate  that  the  officer  has  no  functions 
to  perform  other  than  those  of  an  ordinary  d^ 
rector,  except  In  case  of  the  absence,  disability, 
or  death  of  the  president,  when  he  acts  in  his 
stead,  presiding  at  the  meetings  of  the  board  of 
directors  and  perfoming  the  other  functions 
of  tin  office.** 

It  la  true  that  the  vice  presldeat  algna  the 
Inatmment  In  the  following  style:  "Oi^on- 
Utah  Sugar  Company,  by  Cteo.  B.  Sanders, 
Vice  President  &  Manager.**  But  without 
some  evidoice  of  his  authority.  In  either  ca- 
pacity, to  encourage  the  organization  of  an 
ind^endent  corporatlim,  and  to  subacribe  for 
its  capital  stwft,  an  Utstmmait  like  the  one 
offered  would  not  be  competent  evidence^  since 
the  court  cannot  presume  that  acts  of  the 
peculiar  sort  set  out  are  within  the  Implied 
powers  of  the  manager.  Wilson  v.  Investment 
Co.,  80  Or.  233,  156  Pac  249. 

[i]  The  next  assignment  Is  that  the  court 
erred  "in  refusing  the  defendant  continuance 
until  the  minutes  of  the  Oregw-Utah  Sugar 
Company  could  be  produced  by  Mr.  Alex 
NIbley,  secretary  of  said  corporation."  This 
subject  la  not  discussed  In  defendant's  brief, 
nor  do  we  find  In  the  bill  of  exceptions  any 
applicatloa  for  a  ccmtinuance.  All  that  we 
find  is  this: 

court  sustained  the  objection  to  the 
admission  of  the  instrument  (referring  to  the 
letter  which  we  have  just  discussed),  but  per- 
mitted it  to  be  identified  for  the  purpose  of  the 
exception  of  the  defendant.  The  defendant 
thereupon  demanded  the  minutes  and  resolu- 
tions of  the  board  of  directors  of  the  Oregon- 
Utah  Sugar  Oompany  covering  this  transa^ 
tion  from  Alexander  IQUey,  secretuy  of  the 
Oregon-Utah  Sugar  Companyi  and  Uw  same 
were  not  produced. 

"The  defendant  being  taken  by  surprise,  and 
the  agreement  being  regular  on  its  face  as  to 
the  Southern  Oregon  Construction  Company 
and  as  to  the  Oregon-Utah  Sugar  Company,  an 
exception  ma  taken  to  the  eourtfs  ruling  by 
the  dsfmdant  and  exceptions  altowed." 

ISiia  does  not  suggest  that  a  continuance 
was  desired. 

[I]  The  remaining  aasignmaitB  of  error  re- 
fer to  the  rulhigB  ctf  the  court  bi  regard  to  mo- 
tions f<Mr  uraisult  and  directed  rardlct.  These 
questions  direct  our  att«itl<m  to  Oie  cwditlon 
of  the  biU  of  exceptional  which  in  this  case 
does  not  oontain  all  of  the  etidence  which 
waa  submitted  upon  the  trial.  Tbe  certificate 
of  the  trial  judge  reads  as  foUowi: 
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"I,  P.  M.  Calkhii,  drenft  judge  of  tlie  First 
judicial  district  of  Orefoo,  do  bereby  certify 
that  the  foregoing  bill  ot  uc^rtioni  wu  set- 
tled before  aiid  by  me,  and  that  the  itme  etuh 
taina  a  Btatemeut  of  the  evidenee  and  qnea- 
tiona  and  answere  of  all  of  the  material  parts 
of  the  testimony  offered  in  behalf  of  the  plain- 
tiff in  said  action  and  all  the  substance  and  ma- 
terial parts  of  the  testimony  offered  in  behalf 
of  the  defendant  in  said  action,  except  that  va- 
rious material  items  of  evidence  bearing  on  the 
exceptions  taken  are  not  set  forth  herein,  but 
the  same  are  contained  in  the  transcript  of  all 
the  evidence  aa  certified  hy  F.  Boy  Davis,  offi- 
cial comrt  reporter,  and  in  the  varions  docn- 
mentary  and  other  ezhiUts  offered  fai  evidence 
in  the  trial  and  by  said  court  reporter  duly 
marked  and  identified,  and  that  tiie  ezhfUts 
.referred  to  in  said  bill  of  exceptions  as  set 
forth  herein  are  true  and  correct  copies  of  the 
exhibits  offered  and  received  In  evidence,  but 
not  an  of  them,  and  other  exhibits  bearing  on 
the  point  of  the  various  exceptions  being  ei- 
ther set  forth  fn  the  complete  transcript  of  the 
testimony  or  filed  with  the  same,  and  that  the 
objectltnu  and  motlotts  and  tiie  mlings  there- 
on are  herebt  correctly  set  fortii,  and  that  the 
foregoing  contains  all  of  the  bill  of  exceptions 
in  the  above-entitled  action  as  settled  and  al- 
lowed this  8th  day  of  7aly,  one  thousand  nine 
hundred  and  eighteen.** 

There  Is  what  purports  to  be  A  transcript 
of  the  testimony  taken  in  the  case,  certified 
by  the  court  reporter,  but  It  Is  not  attached 
to  the  bill  of  exoeptloDS,  and  la  not  authenti- 
cated by  the  trial  court  In  the  case  of  Thorn- 
sen  T.  Gieblsch,  186,  Pac.  10,  decided  by  this 
CO  art  on  January  6, 1920.  and  not  yet  offldally 
reported,  the  questions  presented  by  the  ap- 
peal arose  upon  the  rulings  of  the  trial  court 
upon  motions  for  nonsuit  and  directed  verdict. 
The  bill  of  exceptions  did  not  contain  all  of 
the  evidence  taken  npoa  the  trla],  but  a  tran- 
script  of  the  testimony,  certified  by  the  official 
court  re^rter,  was  physlclally  attached  to 
the  bDl  of  exceptions.  In  a  well'conddered 
opinion,  dtlDg  many  authorities,  whose  argu- 
ment It  is  not  necessary  to  reiterate  here,  this 
court  held,  that  the  questions  of  nonsuit  and 
directed  verdict  were  not  presented  In  such 
a  manner  as  to  permit  their  consideration  up- 
on appeal.  The  opinion  In  that  case  concludes 
with  tbeae  words: 

"For  reasons  Indicated,  however,  and  for  lack 
of  aathenticatlon  of  the  report  of  the  testi- 
mony by  the  trial  judge,  the  bill  of  exceptions 
in  the  record  is  not  sufficient  to  raise  the  ques- 
tions Involved  In  the  motions  already  mention- 
ed.- 

[7]  Finally  it  iM  urged  that  tbe  court  ored 
in  dtttylng  defendanfa  motion  for  a  new  triaL 
Upon  tbls  assignment,  the  only  thing  to  be 
found  In  the  record  is  what  appears  to  be  a 
copy  of  a  motloD  for  a  new  trial,  to  which  are 
attached  copies  of  certain  affidavits  and  ex- 
hibits, but  these  are  In  no  way  authenticated 
other  than  by  the  certificate  of  one  of  defend- 


ant's attorneys.  We  find  no  record  of  any 
ruling  by  the  court  or  any  counter  affldavlts 
or  other  appearance  by  the  plaintiff,  or  any 
evidence  as  to  whether  or  not  the  motion  was 
filed  within  the  statutory  time  In  this  state 
of  the  record,  the  matter  cannot  be  considered 
by  us. 

Tbe  Judgment  Is  affirmed. 


McBBIDE,  a  J.,  and 
HABBIS,  JJ.,  concur. 


BUBNBTT  and 


PATTEBSON  v.  CITY  OF  ASHLAND  et  al. 
(Supreme  Court  ot  Oregon,    Feb.  10,  1920.) 

1.  MmnOIPAL  OOBPOBATXOHB  •S9413(l)— Au- 
THOBXET  ttW  cm  TO  PATX  BOMaOt  AHD 
■EBS  IPBOXAI.  BEHXnTB. 

In  view  of  Asbland  CSty  Charter  (Laws 
1808,  p.  100)  art  17,  {  1,  excepting  tbe  terri- 
tory of  the  dty  from  the  jurisdiction  of  the 
county  court  of  Jackson  county  for  road  pur- 
poses, and  article  7,  |  1,  subd.  2,  giving  the 
coundl  power  to  levy  spedal  benefit  assess- 
ments for  road  improvements,  and  article  1,  | 

1.  ^vlng  tiie  dty  powers  possessed  by  munldpal 
corporations  under  vtats  laws,  and  attide  16* 
f  2,  anthoxlalng  the  eoimdl  to  pare  Streets  and 
levy  agvAaX  benefit  avenments  tiurtfor,  and 
artide  7,  |  1,  subd.  10,  aathoridng  coundl  to 
supervise  puUle  highways  and  streetSk  the  d<7 
had  power  to  pave  a  street  and  levy  a  benefit 
BBsesBment  upon  adjaicent  property  as  against 
the  objection  that  such  street  ia  a  county  hi|^- 
way. 

2.  High  WATS  ^105(2>— Muhicipai,  cobpo- 
BATions  «=>269(1)— State  can  DETSBinHB 
wHBTnEB  crrr  ob  countt  shall  control. 

Both  a  dty  and  a  coun^  in  public  and  gov- 
ernmental capacities  are  agents  of  the  state, 
which  in  its  sovereign  capadt^  may  supervise 
tbem  as  Instrumentalities,  and  through  the 
Legislature  direct  which  shall  have  jurisdiction 
over  and  control  of  the  highways  located  wltbltt 
the  eimftuB  U  eedi  in  a  way  not  InooBslstaBt 
with  the  state  Oonstltatlon. 

3.  MuniCIPAL  COKPOBATIOHS  «»488,  489(1)— 
ESTOFFBL  TO  OBJECT  TO  VALIDXTT  Or  ABSBSB- 
HXnT  BT  VAtVIB  <W  AZ&  DBnCTB  BT  AOBU- 

UHT  FOB  PAmnfT  BT  iirerAiuonnB. 
In  a  suit  to  set  aside  a  special  benefit  as- 
sessment for  street  paving,  on  the  ground  that 
the  -dty  was  without  authority  to  pave  the 
street  because  it  was  a  county  highway,  plain- 
tiff having  applied  for  tbe  right  to  pay  such  tax 
by  inBtallments  under  Bancroft  Act  |  1  (L.  O. 
L.  I  8245),  and  In  her  agreement  with  the 
dty  waived  "all  irregularities  or  defects,  juris- 
dictional, or  otherwise.  In  the  proceedings  to 
construct  said  pavement,"  became  estopped  to 
assert  her  dalm  of  the  city's  lack  of  anthoii^. 

D^mrtment  2. 

Appeal  from  Circuit  Court  Jacksoo  Oovn- 
ty;  F.  M.  Calkins.  Judge. 
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Salt  by  Sarah  SL  Patterwm  agalnat  the 
Glt7  of  Ashland  and  otben.  Frmn  a  decree 
dismissing  the  comidalnt;  ISm  piwi^iUff  ap- 
peals. Affirmed. 

The  plaintiff  appeals  from  a  decree  dis- 
missing her  complaint  In  a  salt  brotight  for 
the  purpose  of  annnlllng  a  street  asseesment 

The  facts  material  to  the  Issues  herein  are 
admitted  by  the  pleadings  or  stipulated  as 
follows :  What  is  known  as  Main  street  In 
thB  dty  ot  Ashland,  Or.,  and  deedgaated  as 
North  Main  street  and  East  Main  street,  was 
duly  laid  out  as  a  county  road  more  than 
00  years  ago,  and  was  formerly  known  as  the 
Oregon  and  Oallfomla  wagon  road.  The  dty 
of  Astaland  was  Incorpwated  an  act  of 
the  Legislature  In  1889  (I«wb  1889,  p.  839), 
and  by  legUdatlTe  enactmoits  Its  chartw  was 
amended  In  1396  (Laws  1896,  p^  621)  and  1896 
(Laws  189S,  p.  78),  and  If  the  status  of  the 
county  road  has  been  changed  It  Is  bgr  vir- 
tne  of  these  enactm^ts.  During  the  year 
1911.  the  city  through  Its  officials  caused  that 
portion  of  the  street  upon  which  the  prop- 
erty described  In  the  complaint  abuts  to  be 
paved  with  bltullthlc,  and  assessed  the  costs 
of  audi  ImiMrovement  to  the  abutting  prop- 
erty of  the  i^lntlft,  as  a  spedal  benefit  as- 
sessment. After  the  laying  of  the  pavement 
and  after  the  offidais  of  the  dty  had  rep- 
resented to  tba  plaintiff  fliat  the  connty  road 
was  a  dty  street,  and  tiiat,  imless  the  plaln- 
ttff  paid  the  assessments  tiiortly  or  signed 
an  appUeatioa  to  pay  the  same  In  InstaU- 
ments  under  the  Bancroft  Act,  the  dty  would 
proceed  to  sell  the  said  property,  the  plaintiff 
signed  and  ffled  witlk  the  zeoordn*  of  tiie 
dty  an  appUcathm  ftv  an  extension  of  time 
of  payments  pursuant  to  sectUtt  8245,  L.  O. 
K,  and  to  pay  in  InstallmentB.  At  the  time 
the  paving  was  laid  and  at  the  time  the  plain- 
tiff signed  and  filed  the  application,  Oie 
plaintiff  and  the  oflldals  of  the  d^  had  at 
all  times  for  nearly  20  years  prior  thereto 
beliered  that  said  road  had  been  and  was  a 
citgr  street,  snbjeet  to  tlie  jnrtsdictlciii  of  said 
officials  and  not  under  the  control  of  the 
CDonty  court  of  JadoKm  coiint3r>  Or,  It  1b 
conceded  that  In  all  things  and  proceedings 
ralatinff  to  the  ImpioTHnant  a<  each  of  the 
streets,  tbo  levying  of  upedal  benefit  aassoo 
iB»ts  tbexetot  sad  ttw  equities  therein  as 
to  the  assessments.  Hie  making  and  flUng  of 
due  applications  for  ^tendon  tst  time  of 
payment  under  the  Bancroft  Act,  and  flie 
entry  of  the  same  In  tiie  li«i  do<&et  of  the 
dty  of  Ashland,  the  rate  of  Intnest  and  the 
due  sale  of  the  bonds  coTertng  tiie  amonnts 
of  the  benefit  assessments  were  all  duly  and 
regularly  done,  provided  said  North  Mabi 
street  and  Bast  Main  street  were  under  the 
jnrisdlctitm  of  the  dty  of  Ashland,  wIOl  the 
right  to  Improve  the  same  and  assess  the 
costs  of  sudi  improvements  against  the  real 
property  abutting  on  these  strtets,  respective- 
ly.  In  accordance  witii  the  agreonent  eax- 


tered  Into  between  plalntlfl;  and  defiandant, 
plaintiff  paid  several  of  the  InstaUmoits  of 
the  braeflt  assessments.  It  is  stated  In  the 
brief  that  it  is  estimated  that  there  are  4% 
miles  of  the  paved  itreets  of  tha  dty  in  simi- 
lar condition. 

O.  a  McAllister,  of  Ashland  (U  A.  Boberts, 
of  Ashland,  on  the  t»rlef),  for  appellant 

Wm.  M.  Brlggs.  at  Ashland  (B.  D.  BrlgSB^ 
of  Ashland,  on  the  brl^,  for  respondents. 

BEAN.  J.  (after  stating  the  facts  as  abov^. 
Plaintiff  contmds  that  the  thoroughf&re  im- 
proved by  the  dty  Is  not  subject  to  the  Ju- 
rifldlction  of  the  dty,  but  is  a  oonnty  road. 
Defendants  maintain  that  highway  in 
question  Is  a  dty  street,  and  that  jdalntiff 
Is  estopped  to  deny  the  right  of  the  defend- 
ants in  making  the  Improvemoit  and  assess- 
ment by  reason  of  his  having  made  aKdlca- 
tlGU  for  an  extension  of  time  for  paymrat 
under  the  Bancroft  Act 

[1]  The  provlBl<His  of  the  diy  charter  en- 
acted by  flie  Leglslatnra  In  1886  wtitdi  bear 
on  the  case  are  as  follows: 

"Artide  TVU,  Section  1.  The  territory 
within  the  limits  of  the  dty  of  Asbland  a* 
now  exiiting  or  as  may  be  hereafter  extended 
is  hereby  excepted  out  of  the  jurisdiction  of 
the  county  court  of  JacksoD  county  for  licens- 
ing purposes  and  road  purposes,  and  the  dty 
coundl  BhaQ  have  full  and  ezduBlve  jurisdiction 
over  the  same.  The  Inhabitants  of  the  dty 
shall  be  exempt  fnun  the  payment  of  road 
taxes  and  assetmuit  of  the  pn^rty  within 
the  d^  for  road  work  exevt  sodi  taxes  as 
may  be  levied  and  assessed  by  the  dty  conneil. 
and  all  sudi  taxes  shsll  be  ^aced  in  a  separate 
fund  and  used  for  street  purposes  within  the 
limits  of  the  dty  and  not  otiienrise."  Laws 
1898,  p.  100. 

"Artide  TII.  Section  1.  [SnbdivUoD  2.] 
*  •  *  And  the  teundl  shall  idBO  have  power 
at  any  time  to  levy  sadi  special  benefit  assess- 
ments  for  road,  sewer,  or  other  spedal  Im- 
proToncnts  as  they  may  deem  resaonsMe  and 
just  or  as  adjudged  by  a  board  of  viewers." 
Laws  1898,  p.  86k 

"ArticU  I.  Section  1.  •  •  •  And  have  aD 
the  general  powers  possessed  by  municipal  cor- 
porations under  the  statute  laws  of  thlB  state 
and  at  common  law,  and  in  addition  tiiereto 
sbitll  possess  all  powers  hereinafter  spedfloslly 
granted.  •  *  • "  Laws  1898,  p.  80. 

The  proTlsifflis  d  artide  16,  section  2,  au- 
thorize the  dty  council,  among  other  things, 
to  cause  to  bo  paved  or  iminwved  any  street 
or  all^  vrlthin  the  dty  and  ctdlect  the  ex- 
pense by  spedal  benefit  assessmoit  upon  the 
real  estate  fronting  upon  audi  Impcovement 

A  tew  settled  princ^les  of  law  wfliidi  are 
i4)lAicable  to  ttds  case  are  stated  In  OUvor  v. 
Newb^,  60  Or.  92, 91  Pac.  4t8.  In  an  opln- 
loa  in  that  case  of  Mr.  Justice  ISaklB,  vre  itaid, 
at  page  94  of  60  Or.,  at  page  471  of  91  Paa : 

"When  the  city  proceeded  to  act  under  the 
charter  of  its  creation,  It  thereby  accepted 
the  rdlnqulsbment  and  grant  of  all  county 
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roads  wfthln  Its  tenttorgr,  ud  i|Mo  facte  tber 

became  streets." 

On  page  95  of  60  Or.»  on  page  472  of  91 
Fac^  we  read: 

"Whether, a  ooontr  road  bteomos  a  street, 
when  inehided  within  tha  ooipotata  limits  of  ai 
city,  deponds  opon  tiha  intention  of  the  Legis- 
latare,  a«  gathered  from  tha  titj  charter,  gen- 
eral laws,  and  the  whole  coarse  of  legi^tlon 
on  the  subject  2  Dillon.  Mnnic.  Corp.  |  676 
et  seq.;  State  ex  rel.  t.  Corn'ra  Pntnam  Gounty, 
28  Fla.  082  (S  Sooth.  104).  Where  tb»  Legis- 
latore  haa  expressly  conferred  upon  the  cor- 
poration eontrol  of  the  county  to«ds  within  its 
boandarie%  and  excepted  the  territory  within 
it  from  county  eontrol  for  road  purposes,  thoe 
is  DO  qnestion  bat  that  such  highways  become 
streets,  and  isubject  to  all  the  burdens  of 
streets.  This  is  definitdy  stated  in  27  Am.  & 
Eng.  Enc  Law  CM,  £d.)  104,  and  reccwnized  in 
BaUot^  Boadg  and  Stceeta  <^  Bd.)  |  116." 

The  oae  QoeeUon  contended  for  on  behalf 
of  philntlff  in  this  suit  la  tbat  the  hl^way  In 
Question  l8  a  coun^  road»  and  that  the  dty 
has  no  Jurisdiction  to  improve  the  aame  and 
aaeai  the  expense  thereto  upon  the  adjacent, 
property.  It  must  be  conceded  tbat  the  test 
Ii  not  wbether  we  ahoold  call  the  highway 
a  street  (v  a  road.  The  portions  of  the  city 
diarter  above  quoted  and  referred  to  plainly 
Indicate  tbat  the  area  within  the  dtr  of  Aab- 
land  la  excepted  out  of  the  Jurladictkn  ot 
the  conntr  conrt  <tf  Ja<^nB  comity  tor  road 
purposeB,  and  tiie  city  conncU  la  glTen  fficdn- 
BlTe  jurisdiction  over  tbe  same.  The  inhabit- 
ants of  the  city  are  subject  only  to  the 
paymmt  <a  rood  taxes  and  aoaesement  «f  tbe 
property  within  the  dty  as  may  be  levied  and 
assessed  19'  ttua  dty  oonncU.  In  order.  It 
wonid  aeem,  to  make  the  autbMlty  of  the 
city  offidala  doubly  sor^  artlde  7,  sectloa  1, 
empowen  the  dty  ooancQ  to  levy  special 
beue^  asBossments  for  '^md"  "IminoTe- 
motts,'*  and  by  anbdlvMon  10  of  the  same 
article  and  sectlfni  the  dty  council  is  author- 
ized to  supervise  "paMlc  highways,  streets, 
aUeys,  crosswalha,  sidewalks,  gutters,  and 
■ewers  and  ke«p  the  same  In  repair,  •  «  •  » 
and,  If  the  same  is  not  done  by  the  property 
owners,  may  collect  any  expenses  with  pen- 
alty andi  ownwB  of  abutting  lots  as  special 
aaseasmentB  against  the  sam&  It  la  wdl 
understood  that  the  words  "road"  and  "high- 
way"  are  synonymous. 

We  fall  to  find  any  la{^  of  authority  In  the 
dty  government  to  do  anything  necessary  in 
connection  with  the  highway  In  question. 
Evidently  the  frameis  of  the  diar^  Intwd- 
ed  to  steer  dear  of  tbe  question  involved  in 
the  cas6  of  Hdple  v.  Bast  Portland,  13  Or. 
97,  8  907,  and  flU  tbe  gaps  found  in 
■ome  of  the  earlier  dty  charters,  and  plainly 
d^eated  the  intention  of  tbe  Legislature  to 
give  tbe  dty  jurisdiction  over  tbe  county 
roads  within  its  limits^  and  authorise  It  to 


Improve  them  and  assess  the  cost  thereof 

against  tile  abutting  property. 

It  win  be  noticed  tbat  the  legislative  diar* 
ter  grants  to  the  mnnldpality  "fall  and  ex- 
dusive  Jurisdiction"  over  the  area  embraced 
within  the  dty  limits  for  road  purposes,  and 
empowers  the  dty  council  to  levy  special 
benefit  assessments  for  road  improvemnitaL 
It  would  be  mdrdy  anta^^mlstlc  to  the  mean- 
ing of  the  leglalatlve  language  contained  in 
the  charter  to  hold  that  tbe  L^;lslatnre 
granted  the  dty  conndi  authority  to  levy 
q;»edal  benefit  assessments  for  a  road  Imr 
provonent  within  Its  territory,  when  It  was 
not  intended  to  give  tbe  municipality  juri»- 
dictum  over  sndi  highway.  It  la  also  noticed 
tbat  article  17  of  ttie  diarter,  conferring  full 
and  exduslve  jnriadletloa  upon  the  dty  conn' 
dl  for  road  purposes,  Is  general,  and  con- 
tains no  exceptions.  There  are  no  spedflca- 
tlons  of  sudi  authority  as  to  streete  and 
other  matters  contained  therein,  with  roads 
omitted,  BO  that  it  might  be  Inferred  that 
roads  were  excepted,  as  i^^pears  In  some 
of  tbe  earlier  dty  duirters. 

[3]  A  municipal  corporation,  acting  in  ItB 
public  or  govenunoital  capadty.  Is  an  a^ent  . 
of  the  8tat&  The  same  is  true  of  a  oounty 
government.  Tbe  state  In  its  sovereign  ca- 
padty may  well  supervise  its  Instrum^itaU- 
tles,  and  throcgh  the  Legislature  direct  which 
of  tbe  corporations  shall  have  jurisdiction 
over  and  control  the  highways  located  with- 
in the  confines  of  eadi.  In  any  way  not  in- 
consistent with  the  Ocmstitntlon  <a  the  state. 
Bowers  T.  Neil,  64  Or~101. 128  Pae.  438;  Oole 
T.  Seaaider  SO  Or.  73, 166  Pac  669. 

[S]  Eirror  Is  predicated  upon  the  finding 
of  the  circuit  court  to  tbe  effect  that  afttf 
the  board  of  viewers  bad  estimated  and  a^ 
praised  the  i«oi>M:ty  of  plaintiff  and  tbe  spe- 
cial benefits  accruing  to  the  same  by  virtue 
of  tbe  improvement,  the  plalntlir,  in  writing, 
apidied  for  an  extension  of  time  of  payment 
of  the  assessments,  and  thereby  waived  all 
objections,  dther  jurisdictional  or  otherwise, 
to  such  assessments,  and  agreed  to  pay  the 
same  In  installments,  a  part  of  which  he  has 
paid,  and  she  dioald  be  eBtoK)ed  in  the  prem- 
ises to  raise  any  objections  to  the  special 
benefit  assessment,  either  In  the  matter  of 
authority  aa  tbe  part  of  the  defendant  dty 
to  levy  the  same  or  otherwlsft 

Tbe  api^catlon  for  payment  by  install- 
moits,  framed  under  the  Bancroft  Act;  had 
the  following  daose  in  It : 

"Tbat  I  do  hereby  waive  all  irregularities 
or  defects,  Jurlsdictidnal  or  otherwise,  in  Oie 
proceedings  to  construct  said  pavement  for 
which  said  assessment  is  levied  and  in  the  ap- 
portionment of  costs  therefor.  And  I  hereby 
make  this,  my  written  api^catton  to  pay  tbe 
said  sum  so  assessed  in  ten  annual  install- 
ments; and  I  hereby  promise  and  agree  to  pay 
the  said  snm  so  assessed  in  ten  annual  instau- 
ments,  and  I  hereby  promise  and  agree  to  pay 
the  said  sum  of  two  hundred  aizty-nine  and 
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4aA00  dollan  t»  fht  nid  dty  U  AaUud,  In 
ten  tnnual  iMtellmeBto,  and  wlthlD  tan  jears 

after  tlia  fiUng  hereof  with.  Intereat  tharton 
at  the  rate  of  alx  per  cent,  per  annum,  aa 
in  said  ordinance  provided,  principal  and  inter- 
est parable  in  lawful  money  of  the  United 
Statea  of  America.  [Signed.]  8.  B.  Patterson, 
Applicant  and  Property  Owner." 

At  the  dme  of  the  making  oi  tiie  appUcntlon 
and  contract  referred  to,  the  plaintiff  was  the 
Ownor  <tf  the  described,  against 

whidi  a  qpecial  aaaeesment  had  been  made 
Cor  street  ImproTonents  In  front  of  the  prop- 
erty. It  was  entirely  ai^ropriate  for  tbe 
dty  and  the  plalntlfT  to  settle  and  adjust  the 
matter  by  a  contract,  and  Include  therein  the 
time  and  manner  of  payment  Tbe  law  faTors 
such  settlement  Therefore  If  the  plalntlfT 
really  had  any  valid  objectkm  to  the  assess- 
ment she  waived  the  same,  and  "all  irregu- 
larities or  defects,  Jarisdlctional  or  othn-wlse, 
in  tbe  proceedings  to  constract"  tbe  pave- 
ment for  which  the  assesfunent  was  levied, 
and  is  precluded  thereby  from  denying  lia- 
bility to  pay  for  such  improvement.  It  Is 
I^eaded  and  nrged  by  ptolntUT  that  she  did 
not  know,  at  the  time  she  signed  the  aj^llca- 
tlon  and  contract,  that  the  dty  did  not  have 
jurlsdlctlfm  over  the  bl^way,  and  therefore 
she  should  not  be  estopped  thereby.  The  con- 
tract shows  npMi  Its  face  that  there  ml^t  be 
a  qnestion  as  to  the  Jurisdiction  of  the  dty 
over  the  street,  and  the  purpose  of  tbe  agree- 
ment and  the  statute  authorizing  the  same  is 
to  set  at  rest  the  queetltm  of  Jurisdiction  and 
liability  for  payment  for  the  pavement  Par- 
ker V.  Hood  River.  81  Or.  707. 160  Pac.  11S8; 
Wagoner  v.  City  of  La  Oraiide,  80  Or.  1S2, 
208,  173  Pac.  SOS;  Oolby  t.  Hedford,  80  Or. 
496.  167  Pac.  487. 

The  decree  ot  0w  Iowct  court  la  Uierefore 
affirmed, 

UcBBIDE,  a  J.,  and  JOHNS  and  B£N- 
NBTT,  JJ..  concnr. 


WHITE  V.  CITX  OF  ASHLAND  et  aL 
<  Supreme  Court  of  Oregon.    Feb.  10,  1920.) 
Department  2. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; F.  M.  CalklDB,  Judge. 

Action  by  H.  L.  White  against  the  City  of 
Ashland  and  othera.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

O.  O.  McAllister,  of  Ashland  (L.  A,  Roberts, 
of  Ashland,  on  the  brief),  for  appellant 

Wm.  M.  Briggs,  of  Ashland  (E.  D.  Rrigga,  of 
Ashland,  on  the  brieQ^  'or  respondrats. 

BEAN.  J.  In  this  suit  the  plahitiff  seeks  to 
avoid  liability  for  the  expense  of  the  improve- 
ment of  a  atreet  in  front  of  his  lots.  Being  dis- 


asttsfled  with  the  dMree  radeied  fta  fanw  of 
the  dvlendants,  he  appeals. 

Tht  facts  admitted  by  the  pleadings  and 
adpolated  are  the  same  as  thoae  in  the  case  of 

Patterscm  v.  City  of  Ashland,  187  Pac  S93 
^lis  case  governed  by  the  same  prindples 
announced  In  that  ease,  an  opiniop  in  which 
was  rendered  on  this  date.  The  stipalation  of 
the  parties  predudea  tbe  conaideration  of  any 
gnesttoD,  except  tbe  Jnrladietiini  of  the  dty 
over  the  thoroughfare  mentioned. 

For  the  reasons  ^-ma  to  the  Patterson  Caa« 
the  decree  of  the  lower  court  la  affirmed. 

HcBRIDB,  a  airf  JOHNS  and  BEN- 
NBIT,  JJ^  oonenr. 


UALPIOA  T.  OANNERZ  BDPPLT  Oa 
(SoiweBie  Oonrt  ot  Oregon.    Feb.  l<^  1920.) 

1.  Afpuz.  Asn>  BBOR  «s»987(2)— No  bbtsb- 
SAL  roa  sxossaivB  daiugu  im  abbbiicb  of 
PBsnTDioiaL  moB. 

Under  Const  art.  7,  {  8,  as  amended  by 
Laws  1911,  p.  7,  in  a  servant's  action  for  In- 
juries, where  tbe  Jury  was  properly  instructed, 
and  there  is  no  prejudicial  error  in  the  record, 
tlie  onl^  assignment  of  error  befaig  tiie  amount 
of  tiie  verdict,  It  was  for  the  Jary  only  to 
find  the  amount  of  plaintiff's  damages,  and.  It 
having  done  so  by  unanimoas  verdict,  the  Su- 
preme Court  cannot  reverse  o  for  excesasve 
damages,  a  ground  of  defendant  Muployer^  mo- 
tioD  tor  a  new  trial. 

2.  DAiuan  ^132(8)— 112,000  nanxct  roa 

BBOKBIT  WBin  ARD  IlfPAIKBB  ABU  NOT  ZIC- 
V&£ID, 

Where  a  servant  injured  Hirongb  a  fall  of 
staging  sustained  a  broken  wrist  and  was  aub- 
jected  to  great  pain  and  mental  anguish,  while 
the  wrist  was  permanently  injured  so  that  the 
servant  could  not  uae  it  or  his  hand,  the  use  of 
his  arm  being  great);  impaired,  the  Supreme 
Court  will  not  aet  aaide  verdict  for  $12,000, 
though  trial  court  stated  he  was  of  opinion  re- 
covery should  not  be  for  more  than  $2,000. 

Department  2. 

Appeal  from  Circuit  Court,  Hnltnomah 
County ;  C  0.  Oantenbeln,  Judge. 

Action  by  Lorenzo  Malpica  against  the  Can- 
nery Supply  Company.  Judgmoit  for  plain- 
tiff, and  Pendant  appeals.  Affirmed. 

Tbe  ddtepdant  Is  an  Oregon  cozporatlan  en- 
gaged In  the  business  t)t  canning  BalmOD  and 
storing  and  transporting  salmon  cana  in  bcxa 
to  Nnsfaagak,  Alaska.  On  Hatch  80^  1918, 
the  plalntlfl  entered  Oie  employ  of  Uie  de- 
fendant fbr  the  fishing  season  ct  that  year, 
for  whldi  he  was  to  recdve  $240  and  bis 
board.  He  was  injured  through  the  falling 
of  certain  staging  and  scafltddlng  in  and 
about  whldi  he  was  employed. 

The  cnnplalnt  diarges  that  'Weodant 
cardessly  and  negligently  directed  plaintiff  to 
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work  In  an  nnsafe  place  and  carelessly  and 
negllgentlj  ffttled  to  aui^ly  plaintiff  wVSi  a 
reasonably  safe  place  witbln  which  to  perform 
the  wocic  reqalred  of  him;"  tiiat  while  in  its 
employ,  and  as  the  result  of  Us  neg^Ucenc^ 
the  plaintiff  Sustained  certain  personal  Inja- 
rles  by  whldi  "his  wrist  was  broken,  q)ralned, 
and  maimed,  and  he  has  been  caused  to  suffer 
great  physical  pain  and  mental  angulsbt  and 
the  said  wrist  has  been  permanently  maimed 
and  injured  and  rendered  stiff  and  lame,  and 
plaintiff  Is  whoUy  nnable  to  use  said  wrist  or 
his  hand  in  the  performance  of  any  work," 
whereby  be  has  been  and  is  damaged  In  tlte 
smn  of  $16,000.  fRie  plaintiff  also  stwb  that 
he  has  not  been  paid  his  agreed  wages. 

Xn  its  answer  flie  defradant  admits  its  In- 
corporatiw  and  the  employment  as  alleged, 
but  "dentes  all  of  the  othw  allegations  In  said 
complaint."  As  a  farther  and  aerate 
answer  it  b  aneged  tiiat  *^ld  accident  vas 
a  pure  accident  and  nnavoidftble,  and  one 
that  could  not  have  been  preratted  1^  the  ex- 
ert^ of  any  due  or  reastmable  or  proper 
care  on  the  part  of  this  defendants  that  it 
happened  In  the  territory  of  Alaska,  the  laws 
<tf  whldt  ooncemlng  the  rtiatkms  of  master 
and  serrant  are  fully  pleaded  to  the  effect 
that  alight  contributory  negUgenoe  will  not 
bar  a  recovery  by  the  employe  where  the  neg- 
ligence of  the  employer  was  gross  In  com- 
parison, "but  the  damages  shall  be 'dimin- 
ished by  the  Jury  in  proportion  to  the  amount 
of  n^igoiOB  attributable  to  s«ch  employe. 
All  queatlonB  of  n^ligence  and  contributory 
negllgmce  shall  be  for  the  ^ry."  Tbrn  defsnd- 
ant  then  declares  that  "all  jterscms  or  employes 
working  fOr  the  defendant  mgaged  In  carry- 
ing out  the  details  of  the  work  wete  fellow 
serrants;"  that  the  plaintiff's  accident  was 
the  result  of  bla  own  carelessness  and  that 
of  bis  fellow  servants,  and  not  that  ot  the  de- 
fendant; that  the  plaintiff  "did  not  use  dili- 
gence to  detect,  observe  and  avoid  the  dan- 
gers, although  the  dangers  and  risks  were 
open  and  obvloos";  that  the  plaintiff  there- 
by contribnted  to  bis  own  injury ;  and  that 
be  assumed  all  c£  said  risks,  haaards,  and 
danj^rs. 

The  reply  admits  that  tbe  defendant  "was 
engaged  In  canning  salmon  at  a  cannery  In 
Alaska  ns  lessee  during  tbe  flsbing  season  ot 
1918,"  and  employed  the  plaintiff  In  and 
about  its  cannery  and  waiiebouse,  tmder  the 
proTlglons  of  the  laws  of  Alaska  as  alleged, 
but  denies  all  oQier  material  allegations  ot 
the  further  and  separate  answer. 

As  a  result  of  the  trial,  the  Jury  returned 
a  unanimous  verdict  in  favor  of  tbe  plaintiff 
for  $12^)00,  upon  which  judgment  was  entered 
against  the  defendant.  In  due  time  the  de- 
fendant filed  a  motion  for  a  new  trial  for  tbe 
following  reasons: 

**(!}  BfiscoDduct  of  the  jury;  (2)  ezcesBtve 
damages  appearing  to  have  been  i^ven  under 
the  influence  of  passion  or  prejudice;  (3)  error 


in  law  occurring  at  the  trU  and  exospted  to 

by  the  defendantL" 

This  motlcm  was  overruled  In  the  following 
Judgment  entry: 

*Tbat  tbe  amomt  of  tbs  vsnUst  Is  eneessive 
and  was  givot  under'  the  Inftoenee  of  passkm 

and  prejudice. 

"That  there  was  no  evidence  Introdoced  upoD 
the  trial  of  tbia  cause  to  justitr  a  verdict  tor 
any  greater  sum  than  ^000,  and  the  court 
affirmatfvely  finds  that  diere  Is  no  evidence  to 
justify  a  verdict  In  this  causp  in  eiceas  of 
(2,000,  but  tbe  court  is  of  tbe  opinion  Uiat, 
Dotwithatanding  the  aforesaid  fiodtngs  ot  (act. 
It  has  no  power  nnder  tiie  law  to  set  aside  said 
verdict  and  Judgment  or  to  require  plaintiff  to 
remit  that  part  ot  tbe  verdict  and  judgment 
herein  entered  in  excess  ot  $2,000  and  denies 
the  defendant's  motion  for  a  new  cnaL" 

Hie  defendant  aspeal%  extending  that 
"the  court  oned  In  refining  to  grant  Its  mo- 
tion toe  a  new  trial."  So  exoeptiona  were 
taken  by  either  party  to  the  Introduction  of 
evidoice,  to  the  inatmctlmis  which  were  given 
to  the  Jury,  or  to  the  refusal  td  give  any  re- 
Queated  Instroctlwis.  Hie  only  question  pre- 
sented on  the  appeal  la  whether  or  not  'the 
court  erred  in  refusing  to  grant  defendant's 
motion  for  a  new  trial." 

H.  B.  Beckett  and  E.  K.  Oppenbelmer,  both 
of  Portland  (WUbur*  Spencer,  Beckett  ft 
Howell,  of  Portland,  on  the  brieO,  for  ap- 
pellant. 

Arthur  Z.  Moulton  and  WlUlam  P.  Lord, 
both  of  Portland.  Cor  reapondoit 

JOHNS,  J.  <after  atating  tbe  facts  aa 
abor^.  In  legal  dEect  ilie  defendant  now  ad- 
mits its  liability,  but  contends  there  is  no 
testimony  to  auataia  a  verdict  against  It 
for  $12,000. 

On  motlott  of  the  dtfendant,  tbe  plalntlfl 
voluntarily  submitted  to  a  ptayaloal  SKamina- 
tlon,  and  X-rays  of  his  injuries  were  takeni 
photographs  of  wbidi  were  Introduced  in  ev- 
idence. The  defendant  did  not  <^er  any  ex- 
Iiert  testimony,  and  tbere  was  only  one  sur- 
geon called  as  a  witness  for  tbe  plaintiff.  He 
testified  that  his  examination  showed  that 
the  plaintiff  bad  a  comminuted  fracture  of 
both  the  ulna  and  the  radius  in  his  right 
arm ;  that  the  bones  were  crooked  and  over- 
lapped, and  movement  of  Qie  wrist  and  hand 
was  limited;  that  there  was  more  or  less  stiff- 
ness in  Oie  wrist  and  tendons;  that  his  band 
was  injured;  that  he  could  not  do  any  work 
which  would  require  much  motion  of  the  arm ; 
that  his  Injuries  were  permanent;  and  tbat 
the  arm  would  never  become  any  stronger 
or  more  pliable. 

The  plaintiff  was  called  as  a  witness  In  bin 
own  behalf,  was  seen  by  the  jury,  and  teetl- 
ficd  that  he  lost  consciousness  when  be  fell, 
was  taken  to  the  hospital,  and  rednained  there 
for  IS  days,  during  which  time  he  suffered 
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great  palo;  that  be  Is  now  unable  to  tKmd 
hia  wTlst  or  close  bis  band;  that  prevloos  to 
bis  emploTmest  in  Alaska  he  bad  worked  at 
different  Jobs  as  a  laborer,  reo^ring  $3.75 
per  day,  and  overtime;  and  that  Iw  had  not 
beem  aUe  to  do  any  woi^  recently,  oould  not 
do  any  heavy  work,  and  at  the  time  oC  the 
trial  was  employed  in  washing  dishes. 

Pedro  Castro,  who  was  working  on  the 
same  platform,  testified  that  the  plaintiff  was 
lying  flat  on  the  floor;  that  his  arm  was  brok- 
en; he  was  cut  in  three  places  on  the  face 
and  in  two  places  on  the  arm;  and  that  the 
bones  were  protruding  through  the  flesh. 

The  defendant  requested  nnmerona  ins  trac- 
tions, which  were  glren  by  the  court,  and  the 
theory  of  Its  case  was  fully  and  fairly  snb* 
mltted  to  the  Jury.  Among  others,  the  court 
gare  the  tdllowlng  diarge: 

*^  arriving  at  yonr  ver^Hct  in  this  cause,  yon 
should  determine  the  same  sotdy  from  the  evi- 
dence and  imrtroctionfi  ^ven  yon,  and  should 
not  be  hiflaenced  by  any  feeliocs  of  sympathy 
or  prejudice,  either  in  favor  of  or  against 
either  of  the  parties  to  thia  action." 

The  defendant  dtes  and  rMles  upon  Hoag 
T.  Washington-Oregon  Oorpwation.  7S  Or. 
588, 144  Pac.  B74, 147  Pac.  756,  for  the  author- 
ity of  this  court  to  reduce  a  verdict  and  to 
render  a  Judgment  hen  for  the  amount  that 
the  plaintiff  Is  fairly  and  Justly  entitled  to 
receive.  The  Hoag  Case  was  decided  by  an 
opinion  of  four  members  of  this  court,  with 
vigorous  dissenting  opinions  by  the  other 
three  members,  as  to  the  constttntionat  right 
of  the  court  to  reduce  the  verdict  of  a  Jury. 
Althotitdi  It  is  true  that  by  the  majori^  opin- 
ion the  verdict  of  ¥80,000  in  that  case  was  set 
aside  and  a  Judgment  was  here  entered  for  the 
Idalntiff  for  $14,000^  tbe  majart^  opinion  was 
opressly  founded  upon  the  &ct  Otat  there 
was  prejudicial  error  In  the  giving  at  instruc- 
tions and  that  the  verdict  was  based  upon 
such  faulty  tiarsa.  In  the  instant  case  there 
were  no  erroneous  Instmetlons,  and  the  only 
exxseptioa  was  to  the  amount  of  ttw  Terdlct 

[I]  Bectloa  S  of  article  7  of  the  Oonstitution 
as  amended  In  1910  (Laws  1911,  p.  7),  ^ravldes: 

"In  action  at  law,  where  the  value  In  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  Jury  Bhall  be  preserved,  and  no  ttuet 
tried  by  a  Jury  shall  be  otherwise  re-ezamlned 
in  any  eoart  of  this  State,  unless  the  court 
can  affinnstivdy  say  there  is  no  evidence  to 
support  the  verdict." 

Tbe  pnrpoae  ot  this  amendment  wu  to  pro- 
hibit courts  from  setting  aside  or  modifying 
Judgments  founded  upon  verdicts  of  Juries, 
where  there  is  no  prejudicial  error  In  the  rec- 
ord. In  this  case  the  Jury  was  pn^perly  in- 
structed, and  thwe  is  no  assignment  error 
except  as  to  the  amount  of  the  verdict.  Un- 
der such  drcumstances,  it  was  for  the  Jury 


only  to  fix  the  amount  of  pUlntUTs  damagoa, 
which  it  did  by  a  unanimous  verdict 

£2]  ^e  circuit  court  waa  of  the  opinI<m  that 
the  plalntiir  should  not  recover  more  than 
$2,000.  and  It  is  probable  that  other  Juries 
might  return  a  vradict  for  much  leas  than 
$12,000;  but  the  fact  remains  that  the  plaln- 
tlff  was  injured,  that  his  disability  la  perma- 
nent, and  that  In  addition  to  his  pain  and  suf- 
fering the  use  of  his  arm  is  greatly  Impaired. 
There  la  no  fixed  standard  as  to  the  amount 
that  the  plaintiff  should  recover  tor  his  in- 
juries. That  is  a  anestion  of  fact  for  the 
Jory,  and  different  juries  would  r^nm  dif- 
ferent verdicts  under  the  same  state  of  facts. 

The  record  shows  that  the  defendant  had 
a  fair  trial,  and  its  only  exception  is  to  the 
amount  of  the  verdict.  There  is  nothing  In 
the  record  to  indicate  any  passion  or  preju- 
dice. Although  In  the  opinion  of  this  court 
the  amount  of  damages  awarded  might  be 
deemed  acesslve,  we  cannot  ^nnatlvely  say 
that  there  Is  no  evidence  to  support  It  Un- 
der the  record  in  the  case,  this  oottrt4s  power* 
less  to  grant  relief. 

The  Judgment  Is  affirmed. 

McBRIDB,  G.  J.,  and  BEAN  and  BBN- 
NBrr,  JJ.,  concur. 


GRIFKIN  T.  QRtlTIN. 
(3apr«ae  Court  of  Oregw.   Fdk  3,  1920.) 

1.  DiVOBCE  ^=»3(^(1)— DeCBBB  fob  CCSTOnT 
OF  CHILDBEN  TTSAL  WHXLB  00HDXTXOH8  BE- 
HAAT  BAUB. 

A  decree  fixing  the  custody  of  a  child  Is  final 
when  conditions  existing  at  the  time  of  its  ren* 
ditlon  rem^  tiie  same^  and  should  be  modified 
only  when  ooodttlmis  have  changed,  and  tiien 
only  for  the  child's  best  interests. 

2.  DXT(aCB  ^»332— DXCBEK  AWABOINO  CUS- 
TODY OF  OHILDBBH  GIVEN  EFFECT  IN  AH- 
OTHBB  STAIK  JJWnL  OONDITIONa  OOASOm. 

In  tiie  absence  of  fraud  or  want  of  Jnrlsdic- 
tion  affecting  its  validity,  a  divorce  judgment 
awarding  tiie  eastody  of  their  minor  diildren 
should  be  ^ven  foil  force  and  effect  in  other 
states  as  to  the  tight  of  custody  at  the  time 
and  under  the  circumstances  of  the  decree's 
rendition,  although  It  has  no  controlMag  effect 
in  another  state  as  to  facts  and  conditions  aris- 
ing subsequently,  and  the  courts  of  such  other 
states  may,  upon  chan^  of  facts  and  conditions, 
award  the  custody  otherwise  than  in  the  orig- 
inal  decree. 

3.  DivoBCE  ®=>3S2— Decree  awakdhto  ous- 

TODT  OF  CHir-MEN  BE8  ADJUDICATA  ITT  AN- 
OTBEB  STATE  ONLY  AS  TO  FAOTB  AND  OOHDI- 
TIOKS  BEPOBE  DECREE. 

A  divorce  decree  of  one  state  awarding  cus- 
tody of  minor  children  is  not  res  adjudicate  in 
the  courts  of  another  state,  exrept  as  to  focts 
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and  condldona  Iwfon  nndltioii  of  tbe  decree, 
and  aa  to  aabwqaesit  facta  and  eondttioiis  it 
baa  BO  artrateiTltorlal  Dora. 

4.  DiTOKCB  «S>832— DeOBKS  OBDSBIira  OU8TO- 
DT  or  CHXI-DBBIt  ROT  BINDING  UNDES  FOIX 
TAITR  AND  CaBDTT  CUXFBE  IK  OTBXE  BTA.TS 
m  WHICH  TBXt  HAVE  BECOMK  DOUCIUD. 

A  diroree  decree  ot  one  atato  ordering  the 
custody  of  a  dilld  fs  not  binding  ni>«»  tb« 
conrtB  of  another  ander  the  fall  faith  aad 
credit  dansa  of  the  federal  OoniititDtion  after 
the  diild  has  become  dcmiicUed  In  the  latter 
state. 

5.  DiTOBCT  «9»S0S^)— I'BCAK'B  OUSTODT 
OF  OHIUmN  SHOTJLD  Bll  HODmsn  ONLT  UP- 
ON PROPBB  NOnOS  TO.ADTZBSK  FABTT. 

Aa  a  general  mle,  an  application  for  a  mo9- 
ificaticm  of  a  dircHxe  decree  as  to  costody  of 
the  diildren  should  bo  made  to  the  oonrt  nptw 
proper  notice  to  tlio  adrerae  party,  . 

ft.  DiTOBCE  ^sbSOO— Right  or  oivoiout  pab- 

XNT  HAVING  ODSTODT  OP  CHILDBBH  TO 
OHAnOK  DOKIOIXJE  TTPOH  OOHPI,TIira  WITH 
DBOBXB. 

A  California  dirorce  decree  awarding  coato- 
dy  of  minor  diildren  to  the  mother,  permitting 
the  father  to  visit  tiiem  at  Mated  timas,  and 
proTidlng  that  the  diildren  shonld  not  be  ro- 
moTed  from  tho'  Joriadietfon  irftiioat  the  coart'a 
permiaalon.  doea  not  prerait  tha  mother  taking 
thoQ  from  the  state  by  the  conrf  a  pennissioa 
from  changing  her  domicile  to  another  state, 
where  the  divorce  was  abeolat^  since,  the  minor 
children  being  in  the  mother's  enatody,  her  resi- 
dence Is  their,  residence. 

oTOOODT  or  0Hiu»nf  or  ditobcxd  pabbntb 

VOID  POB  Dxnonvx  sbbticb. 
A  notice  attenvted  to  be  served  in  Oregon 
upon  a  divorced  wife,  a  bona  fide  resident  of 
Oregon,  for  modification  of  a  California  inter- 
locutory divorce  decree  as  to  costody  of  minor 
children,  was  Without  extraterritorial  force, 
and  not  being  served  upon  the  mother*!  attor- 
ney, and  Ae  not  appearing  at  Che  heating,  auA 
tiw  tan  daya  after  nrrioo  required  by  tike  dta- 
tloQ  tat  appearing  not  bdng  In  aceordanoo  with 
tbe  spirit  of  Code  Civ.  Proe.  Oal.  {|  410.  1006, 
the  decree  rradered  upon  sudi  dtation  awarding 
the  children  to  the  father  was  not  valid. 

8.  Etidkrcs  4=»44— Ko  judioiai.  notice  op 

OmCXAI.  OBABAOSIB  OT  8anif»  OP  OTHEB 
VTAIS. 

A  eowtt  ot  one  atato  eannot  take  jodidal  b<h 
tice  <A  the  official  diameter  of  a  aheiiff  of  a 

county  in  another  state, 

9.  DiTOECB  «»>303(1>— BmcT  or  iinal  db- 

OBEE  ON  MODnTOATnm  OHANOZNO  CmSTODT 
OP  CHILDBBN. 

Since,  in  view  of  CIt.  Oode  OaL  H  181, 182, 
a  California  oonrt  in  making  a  final  decree  in 
ft  divoroa  aetton  wonld  not^  withont  a  notice 
and  Jiear'pg)  diange  Um  InteriocatMry  decree 
aa  r^nlarly  modified  and  reverse  the  aame  as 
to-  tlie  care  and  custody  of  children,  and  deprive 
a  party  of  his  or  her  day  In  court,  where  a 
second  modification  of  Interlocutory  decree  aa 
to  custody  of  chlldroi  was  Toid,  it  did  not  affect 


the  final  decree^  wUdi  did  not  purport  to 
change  the  atatos  of  the  parties  as  eatobUshed 
by  the  Intarloeatwy  decree  and  modifleationit 

10.  DivoBOs  «s»308(2)— Adiobsion  or  bti- 
dbncb  or  pacts  fbiob  to  decbee  itfon 
qpmtion  op  ohanqing  the  oubiodt  op 
uuildben. 

In  a  proceeding  to  modify  a  divorce  decree 
aa  to  custody  of  children,  the  change  ot  dr- 
eonutances,  the  conduct  the  party,  the  mor- 
als <tf  the  parentSt  their  financial  condition,  the 
dillcteen'a  age  and  devotion  of  dther  parent  to 
the  diildren'a  beat  intereats,  are  controlling, 
and  it  was  not  errw  to  a^bnlt  testimony  of 
facts  and  drcnmstancea  prior  to  the  rendid<m 
of  the  divorce  decree  which  would  aU  in  detai^ 
mining  if  conditiona  were  changed. 

U.  Appbal  ahd  kbbob  «3»M1(^— That  in- 

OOHPERnT  AHD  lUCAnSXAX.  XTXmnOI  HAS 

nmr  DXBBBOABnED  bt  thb  niAL  ooubt  sn- 

TINO  WITHOtrr  JUBT  mSUHKD. 

Incomp^ent  and  immaterial  evidence  admlb 
ted  opon  the  trial  of  a  canae  by  the  court  with- 
out a  Jury  la  presumed  disregarded  by  the  court 
where  there  ia  other  competent  taattmony  to 
aoppwt  the  ooorf  a  flndlngs. 

12.  HaBIAS  OOKPini  ^aBBOi  —  HVaBAHD 
BBBKIflO  OUnom  OP  OHILinBH  AWABDBD  fO 

wnrx  UPON  divokcb  vubt  pbovb  ooHDimmB 

WAKBANTING  CHANGE. 

Where  the  custody  of  diildren  waa  award- 
ed to  wife  in  a  divorce  decree  In  California, 
and  the  children  became  domiciled  with  the 
mother  In  Oregon,  in  a  habeas  corpos  proceed- 
ing by  &e  father,  it  was  Incombent  upon  him 
to  ahow  that  conditions  had  so  dianged  since 
the  granting  of  the  divorce  decree  as  to  war- 
rant a  diange  in  costody. 

13.  Inpants  «s>12  —  State  hat  oetishine 

BTATUB  tnr  IHTANT  OmZBNS. 

The  state,  aa  parens  patrls,  has  the  un- 
doubted right  to  determine  the  status  or  do- 
mestic and  social  condition  of  Infant  ^rttftne 
domiciled  within  Ub  twritory. 

Department  2, 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty; B.  H.  Belt,  Judge. 

Habeas  Corpna  by  Bertram  S.  Griffin 
against  Emma  A.  Qrlffin  for  the  custody  of 
Ylvlan  Grifiln  and  Bern  Ice  Grlffln,  minor  chil- 
dren. Writ  dismissed,  and  custody  awarded 
to  defendant  mother,  and  Qie  plaint  fathor 
aK>eal8.  Affirmed. 

This  la  a  proceeding  In  habeaa  corpus  for 
the  cnatody  of  two  minor  diildren.  1^  trial 
conrt  dismissed  the  writ  and  awarded  the 
coBtody  of  tlie  minor  children  to  the  mothra, 
Emma  A.  Griffin.  Bertram  8.  Qriffln,  the 
tether,  ai^Teals. 

The  parties  were  married  In  the  atato  of 
California  May  8, 1904.  Two  children.  Virion 
GrUBn,  now  about  18  years  of  age.  and  Ber- 
nlce  Grlffln,  now  abont  11  years  ot  age,  were 
bon)  of  thbi  qMod.  April  15,  1913,  Emma  A. 
Grlffln  commaiced  a  suit  for  divorce  against 
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her  huband,  the  appellant  bei^n.  In  Uie  so- 
perktr  oonrt  of  tlie  atate  of  OalU^rnla  for 
tbe  county  of  DtA  Norte,  On  Augost  18, 191S, 
an  Intorlocatory  decree  of  divorce  was  en- 
tered in  tbe  cause,  and  Id  snch  interlocutory 
decree  tbe  two  children  were  awarded  to 
tbe  mother,  with  permission  to  tbe  fatber 
to  visit  them  at  certain  times.  May  20, 1914, 
botb  parties  b^ng  present  in  court  and  repre- 
sented by  tbelr  respective  attorneys,  a  bear- 
ing was  bad  on  tbe  application  of  the  appel- 
lant herein  for  a  modlflcatlon  of  the  Inter- 
locutory decree  of  divorce,  and  on  May  29, 
1914,  a  decree  was  entered  In  the  divorce 
action  modifying  tbe  original  Interlocutory 
decree,  and  In  the  modification  It  was,  among 
other  things,  provided: 

"That  tbe  care,  custody,  and  control  of  sold 
children  *  •  •  shall  remalq  with  the  mother, 
except  as  otherwise  herein  provided.  •  *  * 
The  said  children  shall  not  be  removed  from 
nor  leave  tbe  Jurisdiction  of  Ais  court  (Pel 
Norte  connty,  Gal.]  until  their  majority,  unless 
npoD  the  written  permission  of  this  court- 
*  *  *  The  father  has  the  absolute  right  to 
have  said  children  or  either  of  them  by  hlm- 
Bel£  any  place  be  wishes  in  Del  Norte  oonnty, 
Cal.,"  at  certain  times  therein  ivedGed;  and 
then  certain  relations  were  provided  about 
notice  to  the  mother.  "If  either  of  the  children 
become  sick  or  111  or  injured,  the  father  must  he 
Immediately  notified,"  and  be  shall  have  the 
right  to  visit  tbem,  unless  the  attending  physi- 
cian refuses  tbe  vlrits;  "that  tbs  final  decree 
of  divorce  Qt  nltlmatdy  granted  In  this  man- 
ner) shall  have  Incorporated  within  it  the  above 
conditions  as  stated,  unless  a  further  modifica- 
tion thereof  shall  take  place  before  said  final 
decree  Is  made." 

Jane  12,  1914,  Mrs.  Oriffln  obtained  writ- 
ten permission  from  tbe  Judge  of  tbe  Cal- 
jlfomla  court  and  took  the  children  to  Mc- 
MlnnvIIle,  Or.  Tbe  written  order  of  tbe 
Judge  reads  thus: 

■  "The  plaintiff  above  mentioned  is  granted  per* 
mission  to  remove  Vivian  Griffin  and  Bernice 
Griffin,  minor  children  of  the  above  parties, 
from  tbe  Jurisdiction  of  this  court,  but  ta 
return  them  to  their  present  place  of  abode  in 
good  time  for  the  opening  of  the  grade  school 
in  Crescent  City  for  the  1914  faU  term." 

November  24,  1914,  tbe  Judge  at  tbe  Cal- 
ifornia court  made  an  order  requiring  tbe 
children  to  be  returned  to  the  Jurlsdlctlim  of 
tbe  court,  and  this  order  was  served  on  tbe 
respondent  In  the  atate  of  Oregon.  In  Jan- 
nary,  1816,  tbe  appellant  filed  a  petition  In 
the  California  court  for  an  order  modifying 
tbe  modification  of  tlia  original  Interlocutory 
decree  of  divorce  bo  far  as  It  pertained  to 
tbe  custody  of  the  eblldren,  and  Jjinuary  30, 
1916,  service  of  this  potion  and  a  dtati(Hi 
was  attempted  to  be  made  on  tbe  feqtondent 
In  YambiU  connty,  Or.,  wbicb  service  was 
proven  by  tbe  certificate  <^  tbe  sheriff  of 
Tamhlll  eounty.  The  citation  required  Mrs. 
Griffin  to  appear  and  answer  tbe  petititm 


within  ten  days  after  service  thereof.  Tbe 
reoord  does  not  show  that  any  notice  of  tbe 
proceeding  was  givoi  to  Mrs.  Griffin's  attor- 
ney of  record.  Tbe  citation  was  served  upon 
hCT  parrats  In  Del  Norte  county,  Cat  A 
bearing  was  bad  1^  tbe  court  in  the  absence 
of  respondent,  and  an  order  for  a  second  modi- 
fication of  tbe  interlocutory  decree  was  made 
on  February  26, 1916,  In  wbi<A  tbe  care,  cus- 
tody, and  control  of  tbe  diUdren  was  ordered 
given  to  the  father,  for  the  reason  that  Mr& 
Griffin  and  tbe  <^Udren  bad  not  returned  to 
tbe  state  of  Califomla.  July  9,  1915,  tbe  m- 
perior  court  made  Its  final  decree,  In  which 
the  last  modification  was  refierred  to. 

Walter  U  Tooie,  Jr.,  of  ucMinnvlUe,  and 
Oscar  Hayter,  of  Dallas,  for  ai^Uant 

Jamee  £.  Burdett,  of  McMlnnviUe  ^olltn 
Laird,  on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facta  as  above). 
In  November,  1916,  this  appellant  commenced 
this  proceeding  lor  the  custody  of  the  chil- 
dren, which  he  dalnis  was  awarded  to  him 
by  the  final  decree  in  the  divorce  case  in  Cal- 
ifomla.  The  proceedings  In  the  divorce  ac- 
tion in  OalUonila  wore  pleaded  and  i»operly 
anthentleated  and  brought  Into  Ae  record; 
also  several  sections  of  the  statute  of  Califor- 
nia are  produced  and  contidned  in  the  re^ 
ord,  a  portion  of  wbldi  we  will  hereafter 
notice. 

[1]  The  first  and  one  of  ttie  in^rtant  qnes- 
tl<nu  In  the  case  Is  ss  to  the  ^ect  the  de- 
cree In  the  divorce  action  In  Hie  state  of  Cali- 
finnla.  This  enbraces  the  Inquiry  as  to  what 
the  legal  provisions  ot  that  decree  are.  De> 
crees  awarding  the  custody  of  minor  children, 
the  lasue  of  a  marriai^  rendered  at  the  time 
of  a  divorce,  can  hardly  anticipate  the  dianges 
which  may  occur  In  the  cwdltitm  of  the  i^ir- 
ents,  or  their  habits  and  character  and  their 
fitness  and  aMUty  to  can  Car  the  dilldmi 
and  provide  fnr  their  nurture  and  edaeation. 
Su<*  changes,  and  other  sufllctait  reasons, 
may  render  It  necessary  for  the  good  of  the 
children  that  their  custody  be  chant^ed. 
Hence  most  of  the  statutes  on  the  subject 
In  the  Btatas  of  tin  VBSoot  antiiorlse  the  court 
to  vary  or  modify  Its  deeree  in  thta  respect 
A  decree  fixing  the  custody  of  a  ddld  Is, 
however,  final  wbcn  tbe  conditions  existing 
at  the  time  of  Its  rendition  remain  the  same, 
and  should  not  be  dunged  except  when  con- 
ditions bare  become  different  since  tbe  de- 
cree, and  then  wly  for  the  best  interests  of 
tbe  child.  9  It  C.  L.  47«,  S  391;  Merges  v. 
Herges,  186  Pac.  86;  Bowe  t.  Rowe,  76  Or. 
491, 149  Pac.  633;  Karren  v.  Karren.  26  Utah, 
87,  69  Pac.  465,  60  L.  R.  A.  2W,  95  Am.  St. 
Itcp.  S15;  Hardin  T.  Hardin,  168  Ind.  352, 
81  N,  E.  60 ;  People  ex  rel.  Allen  v.  Allen,  40 
Hun.  611:  Id.,  105  N.  T.  628,  11  N.  E.  143; 
Wilson  V.  Elliott,  96  Tex.  472,  73  S.  W.  916, 
75  S.  W.  368,  97  Am.  At.  Rep.  928,  followi-d 
upon  ai^l  In  32  Tex.  CIt.  A^p.  483,  75  S. 
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W.368;  Bennett  T.  Bennett;  Dwdy.  280k  Fed. 
Cas.  No.  1S1& 

[t]  There  Is  some  conflict  tn  tbe  antborlties 
OD  tbe  question  as  to  tbe  extraterritorial 
effect  ot  *a  Judgment  awarding  the  custody 
of  cMldren  upon  a  divorce  of  the  parenta 
A  majority  ot  the  cases  seem  to  bold,  and 
we  think  this  Is  In  consonance  with  the 
better  reason,  that  In  the  absence  of  fraud, 
or  want  of  Jurisdiction  affecting  Its  validity, 
a  Judgment  dissolving  the  bonds  of  matrimo- 
oy  between  a  husband  and  wife  and  award- 
ing the  custody  of  the  children  of  the  mar- 
riage should  be  given  toll  toree  and  effect 
In  other  states  as  to  the  right  to  the  custody 
of  the  ditldren  at  the  time  and  under  the  dr^ 
cumstances  of  its  rendition,  although  such 
a  decree  has  no  controlling  effect  In  another 
state  as  to  facts  and  conditions  arising  snb- 
sequently  to  the  date  of  the  decree,  and  the 
courts  of  the  latter  state  may  in  {nropw  pro- 
ceedings award  tha  custody  otherwise  than 
pursuant  to  the  original  decree,  uptm  proof 
of  matters  subsequent  to  the  decree  which 
Justly  such  diange  In  the  award  In  the  In^ 
terest  of  the  welfare  of  the  children.  0  IL 
C.  L.  477.  {  293;  Myllus  v.  CargUl,  19  N.  M. 
278.  142  Pac;  918.  Il  B.  A.  19156^  154,  and 
note,  Ann.  Cas.  lOlBB,  941;  Be  Alderman, 
157  N.  C.  B07,  73  8.  H.  126,  89  U  B,  A.  (N. 
S.)  988,  and  note  page  990;  Seeley  t.  Seeley, 
SO  App.  D.  C.  191.  12  Ann.  Cas.  1068;  Be 
Sort.  25  Kan.  308,  37  Am.  Rep.  2S5. 

[3, 4]  A  Judgment  or  decree  of  a  court  of 
one  state  awarding  the  custody  of  minor  chil- 
dren In  a  divorce  case  Is  not  res  Judicata  In 
a  proceeding  In  a  court  of  anoUiw  state,  «e- 
o^t  as  to  tects  and  conditions  before  the 
court  iqpon  ttie  rendlttw  of  the  former  de- 
arer As  to  fkcts  and  omditlons  arising  suh- 
seqnoitly  to  sndi  an  award,  the  decree  has 
no  atratorttorial  fwo^  and  ttie  courts  of 
other  8tates.aTe  not  bound  thereby.  A  decree 
of  a  coart  of  one  state  ordering  tbe  custody 
of  a  difld  Is  not  binding  op<m  tbe  courts  of 
another  state  tmder  the  full  faith  and  credit 
clause  of  the  federal  Goostitntion  after  tbe 
eUld  baa  beenneflovilcUed  in  the  latter  stata 
Sndi  a  decree  as  to  a  diild  has  no  extrater* 
ritorlal  ^ect  beyond  the  borders  of  the  state 
ot  its  rendition.  13ie  courts  of  tbe  second 
state  wUl  not  rmand  tbe  dilld  to  tbe  Juris- 
diction of  another  stat^  eqteclally  where  It 
Is  against  tbe  true  interests  at  the  child.  Ibe 
reason  given  ior  IbU  nfle  is  the  feet  tbat 
tbe  diUdren  are  tbe  utards  of  the  cmnt,  and 
flM  rii^t  cf  the  state  rises  siverior  to  tbat 
of  tbe  parents.  Tber^re,  whrai  a  (£hUd 
changes  his  domicile  from  one  state  to  an- 
other and  becomes  a  dtlzen  of  the  secmd 
sta^  he  is  no  longer  subject  to  tbe  authori- 
ty end  supervision  ot  Ibe  oonrts  of  tbe  izst 
state:  IsaaUpL 940^1417. 

IbB  same  nte  appears  to  be  applied  wben 
the  writ  of  habeas  corpus  Is  used,  not  strictly 
as  a  writ  of  liberty  according  to  the  original 
meaning  of  tbe  term,  bnt  only  Indirectly  and 


theoretically  as.  sodi,  and  as  a  means  of  as- 
certaining and  adjudicating  the  rights  oC 
conflicting  claimants  to  the  care  and  custody 
of  a  minor  chUd.  12  B.  a  U  1266,  {  78; 
CormadE  v.  Harshall,  211  III.  619,  71  N.  B. 
1077,  67  U  B.  A.  787.  1  Ann.  Gaa.  256.  and 
note;  Brooke  v.  Lc^an,  112  Ind.  188,  18  N. 
B.  669.  2  Am.  St  Bep.  177. 

[B,  •]  The  Supreme  Court  of  California  has 
ccmstrued  sectlcm  138  of  the  Civil  Code  ot 
that  states  irtikh  provides  that  In  an  action 
for  divorce  the  omrt  may,  at  any  time  after 
1^  final  hearing  during  tbe  mlmnlty  of  any 
children,  modl^  »  vacate  the  de<a«e  as  to 
the  custody  of  the  diUdr^  See  BnsseU  v. 
Bussdl.  20  00.  4S7, 129  Fac.  467 ;  Van 
Horn  V.  Tan  Hmd.  6  Cel.  App.  719,  91  Pae 
260;  Dicfcorsim  v.  Dtckerson.  108  OaL  351. 
41  Faa  475.  As  a  general  rilled  an  appUca- 
thm  ftff  a  mpdillcation  irf  tbe  decree  es  to 
costody  ot  tbe  chUdren  should  be  made  to 
the  court  upon  propw  notiee  to  the  adverse 
party.  UCycSlO^b. 

Hr.  Bishop  is  bis  work  C  Karriate.  Dir. 

*  Sep.  I  1180).  In  speaklttg  of  the  blndlnff 
force  of  a  fwelgn  custody  decree^  says  i 

"It  is  believed  that  this  question  can  be  ae> 
cnrately  seen  ^only  by  hMtUng  down  briow  tiio 
wwds  of  cases  to  tbe  ftndamental  dootriM: 
Under  oar  national  Oonstltntifm.  tUs  order  is 
plainly  a  record  to  which,  if  th«  tomrt  ka*  ith 
rUdiction  (we  underscore,  Uie  same  faith  and 
eiCect  permitted  it  in  the  state  ot  Its  rendition 
must  be  ffiven  in  every  other  state.  And  tbe 
true  rule  In  the  state  of  Its  rendition  is  that 
it  la  res  Judicata,  concluding  the  question.  But 
It  does  not  conclude  the  questltu  for  all  thne. 
since  new  facts  may  create  new  iBaaes.  Mor^ 
sinee  the  relation  of  parent  and  child  is  a  status^ 
ri^tfuUy.  lilte  matriage,  r^ulated  by  any  stste 
in  whii^  the  parties  are  domidled,  does  the 
order  in  one  state  <verate  as  an  estoppel  of  all 
future  inquiry'  In  the  courts  of  another  state 
wherdn   the   child   has   acquired   a  domicil. 

*  *  *  If  the  divorce  was  ez  parte,  against 
a  father  who,  with  his  child,  was  domiciled  In 
anotlier  state,  the  decree  for  custody  would  be 
witiiont  Jnrlsidletion.  and  tiierefore  void.* 

In  2  Nelson,  Dlv.  &  Sep.  1  980^  It  reads 
tfans: 

"It  Is  dekr  that  a  deeree  based  npcn  con- 
structive service  is  void  for  lack  ot  Jurisdiction 
so  far  as  it  attempts  to  Qx  the  custody  of  a 
child  residing  with  the  defendant  in  another 
sUte.  It  is  not  res  adjndicata  as  to  the  do- 
fendaut  or  as  to  the  interest  of  the  state  In 
which  the  difld  reddss. 

Tbe  petttiouCT  contoids  tbat  the  provislonB 
of  tbe  Oallfmnia  decree  awarding  tiie  cos- 
tody  of  the  dilldren  to  the  mottier,  and  v&r^ 
mitttDg  the  defendant  to  ^alt  tbe  diUdren  at 
fltated  times,  and  providing  that  tbe  diUdrea 
Shan  not  be  removed  from  tbe  Jorisdlctlon 
(tf  tbat  conrt  without  permission  ttf  tbe  court, 
precluded  Mrs.  Griffin  fkwn  chsnglng  ber 
residence  to  another  state.  This  Is  a  delicate 
and  important  problon.  Tbe  sdnttons  by  tbe 
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courts  have  not  alw&ys  been  nnlfonn.  It 
would  Mon,  on  account  of  Uw  variant  di^ 
cnzDStanoea  of  the  caws.  It  la  tne  of  the 
regretful  Incidents  of  the  Mreraneo  of  the 
marriage  rdatlons  and  the  breaking  of 
Qie  home  of  the  children.  The  dlsacdutloa  of 
the  bonds  of  matrimonr  heretofore  existlns 
betwe^  the  petitioner  and  raqKmdent  was 
0(Ruplete.  We  know  ot  no  lav  that  wonld 
preToit  the  mother  fnxn  dianglng  her  doml' 
die  to  another  state,  and,  upon  compUance 
with  the  decree,  taking  the  ditldren  with  her. 
The  children  being  In  the  care  and  custody  of 
the  mother,  her  residence  Is  their  resldsiee. 
Sndi  Is  the  natural  effect  of  a  decree  of  dl- 
Torce.  It  Is  tme  that  such  diange  at  real- 
Aence  may  render  It  InconTenlent  for  the 
father  to  Tlslt  the  dilldr^i.  It  Is  otremdy 
difficult  to  divorce  the  parents  and  at  the 
same  time  kew  Qum  together.  "Xe  cannot 
serre  Ood  and  mammon."  The  Supreme 
Court  of  Maine  has  grmppled  with  this  diffi- 
cult question.  In  Stetson  v.  Stetswi,  80  Me. 
488,  IS  Aa  eo,  a  dlToree  was  granted  In 
1888,  and  the  custody  of  the  minor  child  was 
awarded  to  the  faOier.  About  1888  the  moth. 
er,  who  was  thai  a  roddent  ot  Bostim,  Hasa, 
petitioned  the  Maine  court  for  a  modification 
of  the  decree  so  that  she  might  take  general 
cDBtody  of  the  minor  diUd,  the  father  to 
have  the  prlTlless  of  TisUtng  It  and  the 
possession  of  the  boy  tor  two  weeks  during 
nunn^er  vacatlinL  On  aooonnt  of  her  resi- 
dence It  was  n^ed  that  the  court  coifld  not 
permit  the  6bUd  to  be  removed  beyond  Its 
Jurisdiction.  The  court,  qteaklng  by  Ur. 
Jnstlce  Danfortb,  said  at  page  489  of  80  Me., 
atpageOlof  15  AtL: 

'^at  the  result  of  the  deoee  may  oinae  the 
removal  of  the  child  beytnd  tiie  limits  of  the 
state  Is  not  of  itsdt  in  (Ejection.  TUs  may  be 
the  ^ect  in  aoy  case.  Thou^  the  parent  re- 
ceiving the  coatody  may  at  the  time  be  a  resi- 
dent within  the  state,  there  Is  no  authority, 
except  In  cases  of  crime,  to  ptsveat  an  immedi< 
ate  removal  from  the  state." 

It  Is  clear  that  the  statute  of  California 
presupposes  that  the  court,  In  making  a  mod- 
ification of  a  decree  in  a  divorce  action  which 
awards  the  custody  of  minor  chllflren  to  one 
of  the  parties,  would  have  Jurisdiction  of  the 
parties that  Is,  that  an  application  for  such 
change  would  be  made  and  reasonable  notice 
thereof  served  upon  the  adverse  party,  other- 
wise, unless  the  party  appears,  Jurisdiction 
to  make  any  change  in  the  award  wonld  be 
lacking,  and  the  decree  would  be  a  nullity. 
We  find  notlilng  in  the  opinions  of  the  court 
ot  last  resort  In  California  to  the  contrary. 
See  PhlUlps  v.  PhlUlpe,  24  W.  Va.  IS9L 

[7]  At  the  time  of  the  att^pted  service 
of  the  notice  of  petition  for  the  second  mod- 
ification of  the  California  decree,  Mrs.  Grlffln 
was  a  bona  fide  resident  of  the  state  of  Ore- 
gon. Tlw  citation  issued  by  the  California 
court  had  no  otraterritorlal  forcew  It  was 


not  served  nptm  her  attorney.  She  did  not 
appear  at  the  hearing.  The  time  fior  her 
appearanos,  ten  days  after  service,  requir- 
ed by  the  eltation,  was  not  in  aooordance 
with  the  ivtrlt  of  the  statute  of  GalUoniia, 
where  the  penon  snred  Is  at  so  great  a 
distance  from  tlie  place  of  holding  the  court. 

Section  410  of  ttw  Oallfomla  Code  ot  CMl 
Procedure  ptofUm  that: 

**Tb»  soramons  may  be  served  by  the  sheriff 
of  the  county  lAere  die  defendant  Is  found,  or 
by  any  other  person  orer  tiie  age  of  eighteen, 
not  a  party  to  die  action.  A  copy  of  the  c(Mn- 
plaint  most  be  served,  with  the  summons,  upon 
each  ot  the  defendanta.  When  the  BumnioDa  is 
served  by  tlie  aheriff,  it  most  be  returned,  with 
his  certificate  of  its  service,  and  of  the  serv- 
ice of  any  copy  of  the  complaint,  where  such 
ec^y  is  served,  to  the  office  of  ttte  clerk  from 
which  it  issued.  When  It  is  sured  by  any 
odier  person,  It  must  be  returned  to  tte  same 
place,  with  an  affidavit  of  such  parson  itf  its 
service,  and  of  the  service  of  a  copy  d  tlw 
oMuplaiB^  where  sadi  copy  is  servsd.** 

Bectloa  IOCS  reads: 

**Wli«a  a  written  notice  of  a  motltm  la  aee> 
essary,  It  must  be  given,  If  tiie  oourt  b  held 
in  the  comity  in  wfaidi  at  least  one  of  the  at- 
torneys of  each  party  has  his  office,  five  days  be- 
fore the  time  s^ppdtated  tar  the  hearing;  odi* 
erwise,  ten  days.  When  the  notice  is  served  by 
mail,  the  number  of  days  before  the  hearing 
must  be  Increiased  one  day  for  every  twmty-fivn 
miles  of  distance  between  tiie  place  of  d^iMsit 
and  the  plaoe  of  service;  such  Increase^  how- 
ever, not  to  exceed  !n  all  thirty  days;  but  la 
all  eases  the  coart^  or  a  Judge  tibereef,  may  pre- 
scribe a  shorter  tfane." 

[I]  A  oonrt  of  <»e  state  cannot  take  Ju- 
dicial notice  as  to  the  official  duoacter  of  a 
shettit  of  a  ooontr  In  anotiier  stated 

[I]  It  la  not  aerloasiy  dalmed  on  bcbaU  of 
petitioner  that  the  California  court  had  Juris- 
diction to  make  the  second  modUlcatloii,  but 
oonnsd  for  appeUant  urge  that  the  final  de- 
cree referred  to  the  order  of  modification, 
and  tSierefore  it  was  made  a  part  of  the  final 
decree.  We  quote  tb»  levOrmtmtm  of  the 
ClvU  Code  of  California. 

"Sec.  131.  IniertooutoTff  Judfftneni. — In  ac- 
tions for  divorce,  the  court  must  file  its  deri- 
sion snd  conduslons  of  law  sa  to  otlier  cases, 
and  If  It  determines  tiiat  no  divorce  shall  be 
granted,  final  judgment  most  therenpeik  be  en- 
tered accordingly.  If  It  determines  that  the 
divorce  ought  to  be  granted,  an  interlocutory 
Judgment  must  be  entered,  declaring  that  the 
party  in  whose  favor  the  court  decides  is  en- 
titled to  a  divorce,  and  from  such  ictertocu- 
tory  judgment  an  appeal  may  be  taken,  within 
six  months  after  its  entry,  in  the  same  manner 
and  with  like  effect  as  if  the  Judgment  were 
final.  After  the  entry  of  the  interloeiitory  Judg- 
ment, neither  party  shall  have  tike  right  to  die- 
miss  the  action  witlMut  the  eooseat  of  Uie  other. 
(Stats,  and  Amdts.,  190d,  p.  941,  CalifDmia.) 

"Sec.  132.  Pinal  yw^nnenf,  o/tsr  one  year.— 
When  one  year  has  expired  after  the  entry  of 
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Buch  iDterlocntoi^  Jadsment,  the  covrt  on  mo- 
tion of  ^tiier  partT,  or  upon  iti  own  motlcM, 
maj  enter  tbe  teal  jndsment  granting  U)  Ok 
divorce,  and  •ach  final  jndgment  shall  ^>  re- 
store them  to  the  atatiu  of  single  persons,  and 
(3)  permit  either  to  marry  after  the  entry 
hereof;  and  (4)  sndi  other  and  further  relief 
as  may  be  necessary  to  complete  disposition  of 
the  flctioQ,  hat 

"If  any  appeal  ii  taVen  from  the  Interlocutory 
Jndgment  or  motion  for  a  new  trial  made,  final 
Judgment  shall  not  be  entered  nntil  onch  motion 
or  appeal  has  been  finally  disposed  of,  nor  then, 
if  the  motion  has  been  granted  or  judgment  te- 
Tersed. 

'^The  deadi  of  elAer  party  after  the  entry  of 
tbt  interlocutory  judgment  floes  not  impair  the 
pomr  «t  Oa  eoort  to  enter  final  jndgitfent  as 
bcrdnbafm  ^ovlded;  bat  ndi  mtry  shall 
not  TSlidttA  any  maniage  contracted  by  either 
party  before  the  entry  of  such  final  judgment, 
nor  constitute  any  defense  of  any  criminal  pro»- 
eentton  made  against  eithar." 

It  la  plain  that,  under  the  direction  of  the 
statute  of  California,  the  court.  In  making 
the  final  decree  In  a  divorce  action,  would 
not,  without  a  notice  and  hearing,  change  the 
interlocutory  decree  as  regularly  modified 
and  reverse  the  same  as  to  the  care  and  cus- 
tody of  the  minor  dilldren.  Such  a  change 
would  not  be  in  harmony  with  the  general 
rule  that  a  party  is  entitled  to  bis  or  her  day 
iu  court  The  provifllon  of  the  palifomla 
statute  that  the  final  decree  may  be  made 
after  the  death  of  <»ie  of  the  parties  clearly 
indicates  that  no  change  therein  without  no- 
tice is  contemplated  by  the  law.  It  la  not  a 
question  of  regularity  or  Irr^Iarlty  tliat 
we  notice,  but  one  of  power  or  jurisdiction. 

It  is  stated  In  14  Cyc.  801.  as  follows: 

*Tf  defendant  and  the  minor  children  are  not 
within  tiie  jurisdiction  (tf  the  court,  and  a  di- 
vorce is  granted  upon  substituted  service  of 
process,  the  court  cannot  assume  jurisdiction 
over  the  perscm  of  the'  children  and  award 
their  custody  to  plaintiff;  but,  once  having  ao- 
Qoired  jurisdlctioB  of  the  persim  d  defendant, 
tiie  eootC  zetatais  it  for  tho  purpose  of  decree- 
ing the  custody  of  tiie  ehiUrait  although  they 
maj  b«  remoTSd  &om  its  teriitoiisl  jotlsdiction 
prior  to  the  grantiog  of  the  decree." 

See,  also.  Bally  t.  Schrader,  34  Ind.  260, 
and  State  v.  Ehoades.  29  Wash.  61,  68  Pae. 
389. 

We  conclude  that  the  California  coort  was 
without  Jurisdiction  to  make  the  order  of 
modification  of  the  modification  of  the  decree 
of  divorce ;  therefore  the  effect  of  &e  Cal- 
ifornia decree,  as  made  final,  was  to  grant 
the  care  and  custody  of  the  two.  girls  to  the 
mother.  Tbe  final  decree  does  not  purport  to 
change  the  interlocutory  decree,  or  to  award 
tite  custody  of  the  diUdren  otherwise  than 
provided  in  Oie  modificatlona.  If  the  second 
modification  is  void,  thai  it  does  not  affect 
the  final  decree.  See  X>e  Vail  t.  De  Tall, 
B7  Or.  128  a09  Pac  755,  110  Paa  705)  the 
syllabus  of  which  reads: 
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"Neither  the  foil  faith  and  credit  clause  Vt 
the  federal  Constitution  (aeotton  1,  art.  4,  Oon- 
•titotlmi)  nor  Rev.  St  |  906  (U.  S.  Gomp.  St 
1901,  p.  677  [U.  S.  Oomp.  St  {  1Q19]),  passed 
in  conformity  therewith,  prevents  an  Inquiry 
into  the  jurisdiction  of  the  court  of  a  aister 
state  by  which  a  judgment  rendered  therein  ts 
offered  in  evidence  and  a  copy  of  the  record, 
though  duly  authenticated,  may  be  contradicted 
as  to  the  facts  necessary  to  give  jurlsdietloii, 
or  where  It  appears  In  a  coUatetal  proceeding 
in  another  state  that  inch  facts  did  not  exist, 
tbe  record  is  a  mdlity.  though  it  nay  contain 
recitals  that  the  facts  did  ezlft" 

[II,  11]  It  Is  strenuously  urged  by  the  coun- 
sel tm  appellant  that  the  trial  court  erred 
in  admitting  and  considering  testimony  of 
facts  and  drctuustances  occurring  prior  to 
the  raidltl<m  of  tb»  decree  of  divorce.  In 
Tlev  of  tbe  flact  ttiat  tbe  welfare  (tf  the  ddl- 
dren  Is  the  paramount  question  Cor  the  con- 
sideration of  the  conrt,  and  also  taUng  as  n 
guide  the  mle  prevailing  In  Otdlforala  In 
such  proceedings  In  arriving  at  a  determina- 
tioQ  ot  what  Is  best  tor  the  children,  the  conrt 
proceeds  npon  new  fitcts  occurring  aSnoe  the 
rendition  of  the  decree,  considered  In  connec- 
tion with  &cts  formerly  estaUlahed  v^on 
heating  In  the  dlvwce  case.  This  would  In- 
dude  the  change  of  circumstances,  the  cc«i- 
dnct  of  the  parties,  the  morals  of  the  parents, 
their  financial  conditions,  the  age  of  the  chil- 
dren, and  the  devotion  of  either  parent  to  the 
beet  interests  of  the  children  as  the  control- 
ling force  in  directing  their  custody.  Crater 
T.  Crater,  IBS  Gal.  633,  67  Pac.  1049;  Sim- 
mons V.  Simmons;  22  OaL  Ai^.  448,  134  Fac 
791.  However,^  Incompetent  or  Immaterial 
evidence  admitted  upon  the  trial  of  a  cause 
by  the  court  without  a  jury  is  presumed  to  bu 
disregarded  by  the  court  where  there  Is  oth- 
er competent  testimony  supporting  the  find- 
ings of  the  conrt  The  rule  is  different  from 
that  In  a  case  tried  before  a  jury. 

[12]  The  circuit  court  found: 

"That  the  defendant,  Emma  A.  Griffin,  Is  a 
fit  and  proper  person  to  have  the  care,  nurture, 
and  education,  custody,  and  control  of  tlie  said 
diildren,  and  each  of  them ;  that  she  is  of  good 
moral  Character,  and  competent  to  care  for  and 
educate  said  children,  and  each  of  them. 

"That  each  of  said  children  are  now  regular 
attendants  at  the  public  schools  of  the  city  of 
McBfinnvlIIe,  Dr.,  and  that  each  ot  them  is 
pnverly  clothed,  nurtured  with  good  wholesome 
food,  and  live  in  the  same  house  with  the  de- 
fendant end  are  kept  under  tiie  defendant's  care 
and  custody. 

"That  the  beat  Interests  and  welfare  of  said 
minor  children  demand  that  they  remain  in  the 
custody  of  their  mother." 

We  concur  in  the  findings  at  the  learned 
trial  judge,  ^ey  are  sui^rted  by  the  evi- 
dence and  are  fully  In  accord  with  tbe  Oal- 
Ifomla  deoee  as  we  Interpret  it;  tbo^efore 
the  condnslcm  readied  Is  based  npm  two  acA- 
Id  foundations.  It  was  Incumbent  upon  Qie 
petitioner  to  show  that  since  the  rendition 
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of  tbe  CailfOTida.  decree  oondltloiu  bad  bo 
tdungod  u  to  warrant  a  dianga  In  tbe  cus- 
tody of  tbe  children,  nils  be  did  not  at- 
temiyt  to  do,  but  relied  upon  the  California 
decree  to  support  his  claim. 

The  best  Interest  of  these  little  girls  does 
not  demand  that  they  should  be  deprived  of 
tbe  loving  <».re  of  an  affectionate  mother  dur- 
ing tbe  time  tbey  are  advancing  to  woman- 
hood. Tbe  father  proposes  an  ezx>eriment 
merely  of  having  them  cared  for  their 
grandmother  or  aunt,  osxe  ot  whom  is  opect- 
ed  to  go  from  Oregon  to  CSlifomia  for  that 
purpose.  SruA  an  arrangement  migbt  last 
for  a  year,  or  more,  or  less.  It  would  no 
doubt  have  been  better  for  the  mother  to 
bare  applied  to  the  California  court  for  a 
modiflcatlw  of  the  order  granted  at  the  (ime 
she  left  tbe  state  of  California,  when  she 
found  that  conditions  were  not  favorable  for 
her  to  return  there.  The  object  sought  by 
(he  order  In  regard  to  the  children  attending 
school  appears  to  have  been  attained  In  an- 
other locati<x>. 

[1 }]  A  state,  as  paims  patrls.  has  the  un- 
doubted right  to  determine  the  status  ,or 
domestic  and  social  condition  of  infant  cAti- 
Eens  domiciled  within  Its  territory.  Brown  on 
Juiisdlctton,  H  78.  78;  Hood  t.  State^  66 
Ind.  263,  26  Am.  Rep.  21. 

We  endeavor  to  consider  the  question  In 
this  proceeding  In  tbe  same  manner  it  would 
have  been  by  the  courts  of  California  bad  It 
been  instituted  in  a  different  county  of  that 
state  fnnn  tbe  wie  In  whklL  tbe  divorce  was 
granted. 

In  Beyerle  v.  Beyerle,  165  Cal.  266,  100 
Pac.  702,  where  a  claim  was  made  by  the 
defendant,  the  tether,  for  the  care  and  cus- 
tody of  a  minor  child  after  an  Interlocutory 
decree  giving  the  custody  of  the  child  to  tbe 
mother  who  was  plaintiff  in  the  divorce  ac- 
tion, bad  been  merged  In  a  final  decree,  we 
find  the  rule  expressed  by  the  bl^iest  court 
of  that  state  in  the  following  language  of  Mr. 
Justice  Ang^lottl: 

'*It  b  farthermore  settled  beyond  dispute  and 
expressly  conceded  by  counsel  for  plaintiff  that 
the  paramount  consideration  where  the  question 
tbe  custody,  etc.,  of  a  child  of  tbe  marriage 
is  presented,  Sm  the  welfare  of  the  ddld." 

We  affirm  the  judgment  of  the  lower  court 

McBRlDE,  a  J,  and  JOHNS  and  BEN- 
NETCT,  JJ.t  concur. 


HODLEB  T.  HODIiER  et  aL 
(Supreme  Court  of  Oregon.    Feb.  10,  1920.) 

1.  E<tnnT  «=s>8— JUBIBDICnoiT  DBPSMDSIfT  OK 
rACia  EXIBTIKO  A.T  TIME  OF  COMPLAINT. 

Jurisdiction  of  equity  must  depend  on  the 
actual  facts  as  they  exist  at  the  time  the  com- 


fdaiat  was  filed  and  t^e  rdief  which  is  looKht 
to  be  obtained  by  both  the  plaintiff  and  tbe  de- 
fendant as  evidoioed  by  the  i^eadingB. 

2.  Oancillatioh  or  xirn-BWEKTS  «s»13  — 
Pabtt   to    void   non   and  uostgaoe, 

THOUGH  UT  PAKl  DELICTO,  ICAT  8CE  TO  CAN- 
CEL OBLIQATION  BSFOBK  HATUBITT. 

C(«oedinc  that  parties  to  an  agreement,  void 
because  a  collusive  divorce  agreement,  were  in 
pari  delicto,  equity  has  iorlsdietion  to  cancel 
note  and  mortgage,  given  pursuant  thereto,  when 
suit  is  brought  before  the  maturity  of  the  obli- 
gation; the  maker  of  the  note  not  being  suffi- 
ciently protected  by  defense  which  she  might 
make  on  tbe  note  and  mortgage  If  they  were 
sned  on  by  an  Innocoit  purchaser  fiir  valuer 

3.  COBTB  «sa264(l)— Or  tbanbosipt  psofbblt 

DIVIDED  WHB^  PI.AINTI1T  HAD  BZHBRT  OV 
TSANBCKIFT  FUXD  BT  DERnDANT. 

Where  both  parties  appealed,  and  plain tliE 
bad  the  benefit  oC  the  transcript  filed  de- 
fendan^  the  costs  of  the  transcrtot  would  be 

divided. 

Harris,  Benson,  and  Bennett  JJ^  dissenting. 

In  BancL 

Ai^)eal  from  Circuit  Court,  Multnomaii 
County;  Qeo.  W.  Stapleton,  Ju^m. 

On  petition  for  rehearing.  Decree  modified 
as  to  costs,  and  rehearing  denied. 

For  former  optuloo,  see  185  Pac.  241. 

miomas  Mannix,  Guy  L.  Wallace,  and 
Frank  Scblegel,  all  ot  Portland,  for  appellant. 

B.  B.  Tongue  and  T.  H.  Tongue^  both  of 
HUlflbon^  for  CKMMro^nt 


JOHNS,  J.  The  original  agreenent  known 
as  Exhibit  A  was  executed  on  January  8, 
1916.  Tbls  was  modified  by  another  writing 
on  January  80,  1916,  by  whldi  ttie  ^Intiff 
undertook  and  agreed  that  she  would  her 
own  cost  and  expense  suitably  support  and 
educate  and  maintain  tbe  two  minor  dilldrai 
of  the  parties  hereto  during  the  minralty  ot 
sndi  ehUdrm  and  durtng  the  minority  of  the 
youngor  Uiereof,"  and  that  tiui  would  protect 
and  save  harmless  the  defendant  'from  any 
liability  arising  oat  of  and  because  of  the 
signing  of  any  notes  or  other  evidence  of  In- 
debtedness by  said  Lotds  Bodler,  In  conneC' 
tlon  with  the  purchase  of  any  real  estate  now 
standing  In  the  name  of  the  said  Delia  Hod- 
ler."  On  February  1,  1916,  the  plalntUf  exe> 
CD  ted  to  the  defendant  her  certain  negotiable 
promissory  note  for  ^6,000,  payable  to  his 
order  on  or  b^ore  three  years  after  date, 
with  Interest  at  the  rate  of  7  per  cent  per 
annum.  Concurrent  therewith  and  to  secure 
the  payment  thereof,  she  executed  to  him  tbe 
real  mortgage  upon  the  land  In  Washington 
coxuty,  the  title  to  whldi  was  conveyed  to 
her  by  her  mother.  Within  a  few  days  after 
its  execution  the  $16,000  note  was  indorsed 
and  delivered  by  Louis  Hodler  to  tbe  defend- 
ant Eliza  Stone,  who  became  tbe  apparent 
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owner  and  bolder  Oiereot  and  to  whom  tbe 
plaintiff  paid  one  year's  Interest  The  com- 
plaint In  this  snlt  was  filed  on  or  abont  An- 
sust  8,  1917,  and  Bllza  Stcme  was  made  a  de- 
foidhnt,  tuT  the  reason  that  she  claimed  to 
he.  and  apparently  was,  the  owner  and  holder 
of  the  note  and  mOTtgagb  The  cmnplatnt  al- 
k^ed  that,  while  she  claimed  to  be  such  own- 
er, in  truth  she  was  not,  and  that  the  note 
was  Indorsed  wltboat  consideratloo,  and  that 
she  held  it  In  tmst  for  tbe  use  and  benefit 
ot  the  def^idant  Louis  Hodler. 

It  will  be  noted  that  the  «16,000  note  was 
dated  Tebmary  1.  1915,  and  by  its  terms  be* 
came  due  and  payable  on  or  btfbre  February 
1, 1918;  that  ttds  suit  was  eommenced  on  or 
abont  Ai«ast  8,  IdlT;  that  BUa  Stone  was 
made  a  defendant  because  she  was  tbe  appar- 
ent owner  oi  the  note  and  mortgace;  and  that 
to  obtain  a  decree^  la  addition  to  all  otbra* 
mattsfi.  It  wM  MoeaMTy  for  tt*  plalnttfl  to 
allege  and  pron  ttiat  tW  transftv  from  Louis 
HodUr  to  BUia  Stone  was  wUbont  cooaldem- 
tkm.  and  that  the  latter  defendant  held  the 
note  In  tmst  for  Qw  nae  and  benefit  of 
Hodler. 

Counsel  for  Louis  Hodltt  now  vlgoronsly 
oontend  that  the  Hodlers  an  In  pari  ddlcto, 
and  tar  such  reason  neither  party  Is  entitled 
to  rdlet  and  tbat  the  suit  should  be  dis- 
missed. 

As  we  pointed  out  In  .the  former  oidnkm, 
the  plaintlfl  does  not  rely  upon  tbe  contract 
or  seek  to  bare  It  enforced.  For  her  canae 
of  suit  die  alleges  that  It  was  executed 
her  tbnmi^  fear  and  duress,  and  that  it  was 
null  and  void,  as  against  public  policy.  In 
bis  forOier  and  separate  answer  the  defend- 
ant Hodler  pleaded  that  it  was  a  valid  and 
binding  contract,  and  that  It  was  not  ezectited 
undCT  duress,  and  he  prayed  for  a  decree  that 
It  be  enforced.  Those  were  Hie  Issues  upon 
which  the  case  was  tried. 

The  circuit  court  found  that  the  agree- 
meDta  were  executed  by  the  plaintiff  under 
fear  and  duress,  and  were  void  as  against 
public  policy,  and  that  the  fault  of  the  de- 
fendant was  greater  than  that  of  the  plain- 
tiff. 

Aa  we  construe  the  record,  Delia  and  Louts 
Hodler  were  in  pari  delicto  in  the  execution 
of  tbe  original  contract,  Exhibit  A,  and  la  the 
proceedings  to  obtain  the  decree  of  divorce. 
The  agreemoit  of  January  80,  1016,  shows 
upon  Its  face  that  it  was  based  upon,  is 
a  part  and  a  continuation  of,  the  original 
contract  of  January  8, 1916.  At  tbat  time  the 
son  Albert  was  Ifl  years  old,  and  Joseph  was 
18.  By  tbat  Instrument  It  was  agreed  that 
tbe  father  should  be  released  from  any  liabUl- 
ty  for  their  care,  maintenance,  or  education, 
and  that  the  mother  alone  should  assume  all 
such  cares  and  duties.  It  appears  that  one  of 
the  boys  was  then  almost  a  cripple,  and  In  the 
need  of  constant  care  and  attention.  Al- 
Owugb  tlwre  la  no  testimony  as  to  tbe  gross 


amount  of  such  expense  until  such  time  as 
each  of  fbem  would  arrive  at  tbe  age  of  mo* 
Jority,  It  is  fair  to  assume  that  for  the  D  and 
8  year  peiidas  it  would  be  several  thousand 
dollars,  and  the  qoestlon  naturally  arises  why 
Louis  Hodler  diould  be  relieved  from  that 
burden  and  the  sole  responsibility  be  thrust 
upon  the  mother  of  bis  own  offspring.  As 
stated  In  tbe  formw  opinion,  the  execution  ot 
the  agreement  of  January  80,  191S,  by  the 
plaintiff  was  strong  evidrace  that  she  was 
then  acting  under  fear  and  duress. 

Much  reliance  is  placed  upon  the  case  of 
Cincinnati,  H.  ft  D.  B.  Co.  v.  McKeen,  M  Fed. 
86,  12  0.  a  A.  14,  in  wblCh  aectloD  1  of  ttie 
syllabus  reads: 

"Where  the  parties  axe  in  pari  delicto,  an 
executed  contract  will  not,  as  a  general  mis, 
be  set  aside  beeause  of  want  of  asthoflty  to 

make  it." 

But  It  further  says: 

'^at  tbe  contract  had  bean  folly  exeeated; 
and  both  parties  b^g  equally  diargeable  with 
notice  of  its  illogality,  and  no  circumstances 
of  <vpreB8ion  or  fraud  on  defendant's  part  being 
astabUshed,  it  would  not  be  set  aside,  nor 
would  the  note  be  canoded ;  the  illegality  of  the 
contract  being  a  complete  defense  at  law,  and 
the  note  being  overdue  at  the  commencement 
tUs  snlf* 

The  opinion  in  that  case  holds: 

"In  r«qiect  to  the  prayer  for  the  cancellation 
of  the  note  givn  br  Ives,  there  is  no  need  for 
tbe  interpositloB  of  equity,  even  assoming  the 
contract,  in  all  its  parts,  to  have  been  illegal 
and  void  as  beywd  the  corporate  powers  of  the 
railroad  company.  If,  at  the  time  this  suit  was 
ccKnmenced,  the  company  was  liable  to  suit  by 
McKeen,  either  at  law  or  in  equity,  upon  the 
note  itself,  or  for  Its  amount  as  being  the  bat 
ance  of  the  stipulated  price  for  {he  shares  pur- 
dissed  by  Ives,  trustee,  tbe  illegality  of  that 
contract  would  have  been  a>  complete  defense. 
Upon  the  themy  tiiat  the  contract  was  ultra 
vires  of  the  plaUitiil^  it  may  be  that  a  suit  In 
equity  might  have  been  maintained  for  the  can- 
cellation of  the  note,  if  one  had  been  com- 
menced before  tbe  note  fell  due,  and  while  there 
was  danger  of  its  being  transferred  to  a  bona 
fide  holder  for  value,  without  notice  from  tlie 
note  itself  or  otherwise  of  the  Illegality  of  the 
contract  out  <^  which  it  arose.  Bat  this  suit 
was  not  brought  until  after  the  matority  of  the 
note,  and  therefore  a  transfer  of  It,  after  the 
Institution  of  ^Is  suiti  to  a  third  person, 
would  not  have  cut  off  any  defense  that  the 
railroad  company  could  have  made  as  against 
McKeen,  the  payee.** 

Tbere  tbe  note  was  past  due,  the  illegality 
of  the  contract  would  have  been  a  complete 
defcaise  in  an  action  at  law,  and  for  such  rea< 
son  a  court  of  equity  did  not  have  Jurisdic- 
tion. In  the  Instant  case,  the  suit  was  brought 
before  the  note  became  due  and  payable, 
when  It  was  In  the  possession  of  a  third  party 
who  ms  the  apparent  owner  thereof,  and  to 
whom  the  yearly  lutorest  had  be«  paid  on 
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tbat  aBsumpUon.  Wblle  tlie  HcKeen  Caae 
10  authority  upon  the  point  tw  which  It  wu 
dted  In  the  dissenting  opinion  of  Mr.  Justice 
Harris,  It  is  equally  good  authority  for  hold- 
ing that  a  snlt  In  equity,  brought  before  the 
maturity  of  a  void  note,  may  be  maintained 
for  the  cancellation  thereof,  especially  where 
the  note  Is  In  the  hands  of  a  third  party  who 
is  the  apparoit  owner  and  Iwldw,  u  In  the 
Instant  case. 

Complaint  has  been  made  that  without  any 
reference  to  ^ther  of  them  tlie  original  opin- 
ion overrules  the  cases  of  Henderson  Hen- 
derson, 37  Or.  141,  60  Pac.  087,  61  Pat  186, 
48  L.  R.  A.  766,  82  Am.  St  Rep.  741,  OgUvle 
r.  OgllYle,  S7  Or.  171,  61  Fac.  627,  and  Boss 
T.  Boss.  21  Or.  8,  26  Pac.  1007.  The  Boss 
Case  dtM  sectioii  489  of  Hill's  Code,  now  Mo- 
tion Sll,  L.  a  li.,  wbldi  proTldflB  tliat: 

"Whenerer  a  marriafs  shall  be  dedared  walA 
or  dissolved,  the  party  at  wboM  prayer  such 
decree  shall  be  made  shall  in  all  cases  be  enti- 
tled to  the  undiWded  third  part  in  bis  or  her 
Individoal  right  In  fea  of  the  whole  of  the 
real  estate  owned  by  the  other  at  the  time  of 
SQCh  decree,  In  additicm  to  the  farther  decree 
for  maiateoanee  provided  for  in  section  613; 
and  it  shall  be  the  duty  of  the  court  in  all 
SDcb  cases  to  enter  a  decree  in  aecsordanes  with 
this  provision." 

It  appears  that  fbe  plalntUf  and  the  de- 
ftodant,  Winiam  Ross,  were  married  in  Uma- 
tilla oDunty  on  July  9,  IBSS;  and  lived  togeOier 
as  busbadd  and  wife  until  February  2, 1888, 
•Whm  Uie  wife  commenced  a  salt  for  dlvoroe,. 
In  Morrow  coonty,  on  the  grounds  of  cm^  and 
inhuman  treatment,  and  that  a  divorce  was 
granted  Mardi  16, 1888,  on  the  grounds  allege 
ed  in  the  ccnnplaint  At  that  time  the  defoid- 
ant  was  the  owner  of  a  large  amount  of  real 
prop«r^,  no  reference  to  which  was  made  tn 
13ie  complaint  and  of  ^rtiich  no  disposition 
was  made  in  the  decree.  On  April  1, 1888,  Wil- 
liam Ross  died  Intestate  after  wldch  the 
plolntur  brought  a  suit  against  his  heirs  and 
the  administrators  of  hla  estate  clalmtng 
that  as  bis  divorced  wife,  under  ttae  above 
eectlon  of  ttae  Code,  she  was  ^titled  to  an 
undivided  one-third  interest  in  all  of  the  real 
property  of  William  Roes  at  the  time  of  his 
death.  She  alleged  that  when  she  brought 
her  suit  for  divorce  she  was  actii^  under  du- 
ress, and  for  that  reason  did  not  set  forth  in 
her  complaint  her  claim  to  the  real  property. 
The  court  found  that  she  was  not  acting  under 
duress,  and  that  the  time  the  divorce  suit 
was  brought  the  defmdant  deposited  In  a 
Pendleton  bank  a  deed  to  her  for  about  1,200 
acres  of  land,  which  was  delivered  to  her  aft- 
er the  decree  was  rendered ;  that  in  addition 
thereto  she  had  received  other  prc^rty  and 
money  from  him  to  the  amount  of  about 
$2,000;  that  she  had  brought  nothing  to  her 
husband,  and  lived  with  him  raily  about  a 
year  and  a  half,  and  that  for  sudi  reason  she 
was  estopped  to  claim  an  undivided  one-third 


interest  in  bis  real  pw^wrty  under  the  terms 
and  provisions  of  sectkm  4S»  ot  HlU's  Code. 
That  was  the  only  point  decided  in  the  Boss 

Case. 

In  ttae  Henderson  Case  the  plaintiff*  was 
also  granted  a  divorce  from  ttae  defendant, 
and  by  the  terms  of  the  decree  the  defendant 
was  required  to  support  and  educate  th^ 
minor  child  until  ttae  latter  reactaed  majority 
and  to  pay  the  plalntlfl  $100  per  month  as 
alimony.  The  decree  was  founded  upon  a 
written  stipulation  between  the  parties, 
which  was  embodied  In  and  made  a  part  of 
the  decree.  Afterwards  the  defendant  sought 
to  have  the  amount  of  this  alimony  reduced 
to  ¥76  per  month.  TtM  plaintiff  contended 
that  be  should  be  estopped  to  claim  such  re- 
duction, that  It  had  been  atlpalated  between 
them  that  be  should  pay  9160  per  month  to 
her,  and  that  this  agreement  had  been  em- 
bodied In  and  made  a  part  of  the  decreo.  The 
defendant  urged  that  the  stipulation  was 
void  as  against  public  poUey,  and  the  opin- 
ion there  held: 

"It  may  be  stated,  general!)',  that  any  contract 
or  agreement  iMtween  husband  and  wife,  wliich, 
by  ita  tenas  or  effect,  is  eondocive  to  a  relaxa- 
tion or  a  severance  ot  the  marital  ties,  is  void, 
as  contrary  to  public  policy,  and  will  not  be  * 
upheld  or  maintained.  But  wh»e  a  separatioQ 
has  been  induced,  not  by  collusion,  but  by  the 
videos  conduct  or  disability  of  one  of  the  par- 
ties, without  Inducement  or  fault  of  the  other, 
and  it  has  furnished  Just  grounds  tor  legal  sep- 
arati(Hi,  tlien  a  contract  looking  to  a  setdement 
of  pn^erty  rights  and  the  proper  ■aintananoe 
of  the  one  not  in  fault  is  in  no  sense  repugnaitt 
to  pnhlie  policy." 

The  court  further  said: 

"Whei  soch  an  agreoment  has  been  approved 

by  the  solemn  decree  of  the  eourt,  it  beoomes 
forever  binding,  to  the  same  degree  and  with 
like  effect  as  ordinary  contracts  between  parties 
admittedly  sui  juris,  and  is  not  subject  to  rev- 
ocation or  modification,  except  by  the  consent 
of  the  parties  thereta" 

Tb»B  the  Mlpniated  allnuny  was  to  be 
paid  to  the  plafotiff,  who  obtataied  ttae  decree, 
by  tho  defendant  against  whom  It  was  ru' 

dered. 

In  Ogllvie  r.  OgUvle,  citing  Hmdermu  v. 
Henderson,  ttae  opinion  says:  . 

"Where  a  separatioB  has  been  induced,  not  by 
collation,  but  by  the  videos  conduct  of  one 
of  the  parties,  without  inducement  or  fOolt  of 
the  other,  and  it  ho  furnished  Just  grounds 
for  divorce,  then  a  contract  lotting  to  a  settle- 
ment of  the  property  rights  and  the  proper 
maintenance  of  the  one  not  in  fault  could  prop- 
erly be  entered  into,  as  not  repugnant  to  public 
policy." 

In  the  Instant  case  it  was  the  plalntliff,  and 
not  the  defendant  Louis  Hodler,  wbo  obtained 
a  decree  of  divorce;  and  by  the  terms  of  tiiat 
decree  it  was  ttae  plaintiff,  Delia  Hodlo-,  '*at 
whoee  prayer"  the  decree  of  divorce  was  ren- 
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Hodler  was  In  fanlt,  and  that  Delia  Bodler 
bad  jmt  and  legal  grounds  for  dlTorce.  He 
aided  and  fadUtated  the  obtaining  of  that 
decree  on  the  gronndB  alleged,  and  section 
Sll.  £1.  O.  L.,  aboTe  quoted,  glTes  an  undlTid- 
ed  one-third  Interest  in  t3ie  real  property  to 
the  itarty  In  whose  favor  the  decree  la  ren- 
dered only  when  that  party  is  not  at  fault 
Here,  It  Is  the  plaintiff  who  obtained  Que  de- 
cree of  divorce  who  asked  to  have  the  proper- 
ty agreement  declared  null  and  void,  and  the 
defendant  against  whom  the  decree  was  ren- 
dered in  an  aCQrmatlve  defense  pleads  that  it 
Is  valid  and  binding.  As  he  waa  at  firalt  him- 
self, and  his  wife  had  jost  groonds  fw  a  di- 
vorce, the  defMidant  Louis  Hodler  would  not 
have  any  statatory  claim  of  one-third  or  any 
interest  in  her  property  for  compensation  as 
one  of  the  conditions  19^  whidi  die  shonld 
obtain  a  dlvoroe. 

Tb»  decisions  in  eadi  one  of  ihose  three 
cases  rdled  igKoi  tqr  oomisAl  are  founded  np- 
on  the  partlcolar  facts  In  eadi  case  and  there 
is  a  marked'  differaice  between  ea<!h  at  Uiem 
and  the  facta  In  tiie  Hodler  Case.  The  mig- 
inal  opfnloQ  In  the  Hodler  Case  does  nob 
overrole  or  In  any  parttcnlar  modify  the  opin- 
ion ot  tills  conrt  In  any  one  of  those  cases. 

On  January  8,  1915,  Delia  Hodler  and 
Louis  hodler  entered  into  a  contract  by 
which  she  was  to  apply  for  and  obtain  a  di- 
vorce frmn  him  upon  the  groonds  of  cruel  and 
inhuman  treatment,  for  which  after  the  de- 
cree was  rendered  she  was  In  legal  effect  to 
pay  him  920,000.  He  aided  her  in  obtaining 
the  divorce  on  such  grounda  At  his  Instance 
and  request  the  agreement  of  January  SO 
was  executed,  by  which  she  assumed  the  edu- 
cation, care,  and  maintenance  of  their  two 
minor  children,  and  be  was  relieved  frtna  any 
liability  therefor.  On  Fetnruary  1.  she  in 
effect  x>ald  him  H1OOO  in  money,  and  gave  htm 
her  note  secured  by  a  real  mortgage  on  her 
property,  payable  oa  or  before  three  years  aft- 
n  date  with  interest  at  7  per  cent  per  an- 
num, and  be  in  turn  gave  her  quitclaim  deeds 
for  the  real  property  of  which  she  waa  the 
owner  and  the  title  to  which  was  in  her 
name.  About  August  8.  1917,  she  ccmimaio- 
ed  this  anit  to  cancel  the  $16,000  note  and 
mortgage  upcm  the  grounds  that  tb^  were 
obtained  under  fear  and  duress  and  were 
void  as  against  public  pOUcr> 

For  affirmatlTe  answu  the  deftedant 
plesiided  tbat  tbe  agreement  was  raUd;  that 
he  relied .  thereon ;  that  If  he  had  not  he 
would  have  contested  her  divorce  and  filed  a 
cross-complaint  to  obtain  a  divorce  from 
her;  Oiat  he  was  always  a  telthful,  kind, 
and  loving  husband,  and  that  his  then 
wife  never  had  any  Just  grounds  for  a  divorce 
for  cruel  and  Inhuman  treatment  or  for  any 
other  reason;  that  he  had  a  good  and  valid 
defense  to  hor  divorce  suit;  and  tbat  in  truth 


HODUEE  V.  HODIiRK  60T 

(IIT  P.) 

It  was  there  adjudicated  tiiat  Louis '  and  in  fact  be  had  a  Just  cause  of  complaint 

for  a  divorce  trvm  her,  not  only  upon  the 
grounds  of  cruel  and  inhuman  treatment  but 
on  account  ct  her  mwetrldous  rdationa  with 
Orr.  His  sworn  testimony  strongly  supports 
such  contentions.  His  niece,  Clara  Wenger, 
waa  a  witness  for  Delia  Hodler  In  ttie  divorce 
suit  and  gave  stnmg  corroborative  testimony 
as  to  spedflc  acts  of  crud  and  inlmnian  trea^ 
jnait  towards  the  plalntlif . 

As  a  witness  for  him  In  this  suit  Clara 
Wenger  now  testifies  that  she  committed  per- 
jury in  the  divorce  suit  and  that  Hodler  was 
a  kind  and  loving  husbcmd.  It  is  upon  such 
a  state  of  facts  that  the  antiiorltles  were  cit- 
ed In  the  original  oirinlon  upon  which  we 
then  held  and  now  hold  that  the  contract  be- 
tween the  Hodlera  was  void  as  against  pub* 
lie  policy,  and  that  he  was  not  entitled  to 
enforce  payment  of  the  $16,000  not& 

It  Is  now  vigorously  contended  tbat  the 
parties  should  be  left  in  the  same  position 
they  were  before  the  suit  was  filed,  and  that 
neither  of  them  should  have  r^lef;  and  nu- 
merous dedslona  of  tUi  ooort  are  cited  to 
the  effect  that — 

"Whenever  it  shall  devdop  daring  a  trial  that 
the  contract  tlie  subject  of  the  ecmtroveny,  Is 
firaadulent  the  court  wU  ot  Its  own  motion  dis- 
miss the  proceeding." 

We  have  no  fsult  to  And  with  tbe  law  laid 
down  in  those  decMona,  bat  we  are  confront- 
ed with  tbe  undisputed  facts  in  the  Hodler 
Gasa  Tb»  plataitlfP,  as  the  moving  party, 
does  not  aedc  to  enforce  a  void  contract  but 
to  be  relieved  from  It  It  Is  the  defendant, 
Hodler,  vitu>  as  an  affirmative  deftnse  pleads 
the  validity  of  the  contract  and  sedcs  to  have 
It  enforced.  As  pointed  out  at  the  time  the 
suit  waM  twooght  the  $16,000  note  was  in  the 
poasesston  of  a  thbd  party,  wtu»  claimed  to 
be  Its  owner;  and,  while  as  between  the  Hod- 
lers  tbe  note  was  void,  to  protect  tbe  plaintiff 
it  was  necessary  to  bare  tbat  fhct  est^llKhed 
by  a  decree  at  court,  ^^tMb  cannot  be  done  If 
tiie  suit  is  dismissed.  Neither  whs  there  any- 
thing to  prevent  odier  and  diffwentt  transfers 
of  the  note  to  otAer  parties,  and  to  prevent 
that  the  plaintiff  applied  for  and  was  granted 
an  injunction  restraining  the  defendants  from 
the  further  sale  or  assignment  of  I3ie  note 
poidlng  suit  It  must  be  conceded  that  equl- 
ts  would  bavcb  and  did  have,  Jurisdiction  to 
determine  who  was  the  true  owner  of  the 
note  and  to  prevent  its  transfer,  and  that  In 
those  particulars  the  plaintiff  would  not  have 
oxnplete  and  adequate  ronedy  at  law. 

We  have  examined  every  Oregon  case  dted 
by  counsel;  and,  while  it  Is  true  tbat  upon 
the  facts  stated  in  each  they  lay  down  the 
rule  of  law  for  which  counsel  contend,  It  is 
also  true  that  there  Is  a  material  difference 
between  the  facts  in  the  Hodler  Case  and  any 
of  those  cases  relied  upon,  and  that  no 
Oregon  case  can  be  found  where  the  vital  and 
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material  facta  are  limllAr  to  tlioae  in  the  Hotf- 

ler  CaBe. 

[1]  The  Jurisdiction  of  equity  must  depend 
upon  the  actual  facts  as  tbey  exist  at  the  time 
the  complaint  was  filed  and  the  r^ef  which 
Is  sought  to  be  obtained  by  both  the  plaintiff 
and  the  defendant,  as  evidenced  by  the  plead- 
ings. At  the  time  the  plaintiff  bad  outstand- 
ing and  in  the  hands  of  a  third  person,  who 
claimed  to  be  and  was  apparently  the  owner, 
her  void  negotiable  promissory  note  for 
916,000,  from  which  she  could  only  obtain  re- 
lief in  a  suit  in  equity,  and  to  obtain  which 
it  was  necessary  to  make,  and  she  did  make, 
the  holder  of  the  note  a  defendant  Here 
there  was  not  only  danger  of  the  note  being 
transferred,  but  it  bad  actually  been  trans- 
ferred, to  an  apparent  holder  for  value.  For 
such  reason,  under  the  law  laid  down  In  the 
McKeen  Case,  the  suit  could  be  maintained 
where  it  was  "commenced  before  the  note  fell 
due,  and  while  there  was  danger  of  its  being 
transferred  tO  a  bona  fide  holder  for  value, 
without  notice  from  the  note  itself  or  other- 
wise of  the  Illegality  of  the  contract  out  of 
whidi  it  arose." 

[2]  After  a  careful  conrideratlon  of  the 
able  and  rigorous  petition  of  counsel  for  de- 
fendant Hodler  for  a  rehearing,  we  adhere 
to  onr  original  opinion  on  the  merits. 

[9]  This  case  has  been  expenslTe,  and  was 
bitterly  ctoitested.  Tte  transcript  was  filed 
in  thi^  court  by  the  def«uSant  Hodler.  We 
are  advised  that  it  cost  $800,  and  we  assume 
that  to  be  true.  The  plaintiff  also  appealed, 
but  there  was  only  <me  transcript  filed  in 
this  court  By  the  former  opinion  neither 
party  was  to  have  costa.  Bat  as  the  plalitflff 
had  the  benefit  of  the  transcript  filed  by  the 
defendant  Louis  Hodlar,  wo  feel  as  a  matter 
of  Justice  and  eqi^ty  that  she  dtould  pay  for 
<me-baU  (hC  that  transcript  The  original  de- 
cree of  ttda  conrt  is  therefore  moditedf  And 
ttw  defendant  Louis  Hodler  Is  glvei  Judg- 
ment for  costs '  against  the  plaintiff,  Delia 
Hodler,  for  the  sum  of  9400,  with  interest 
thereon  from  Deconber  21,  1918,  at  the  rate 
of  6  per  ctot  per  annum.  Otherwlae,  Uie 
original  decree  of  ttda  court  Is  afiinnsd.  and 
the  petition  for  rehearing  Is  denied* 

McBBIBB,  G.  X,  concurs  In  the  (^tlnloo. 
BEAN  and  BUENBTT,  JJ.,  concur  In  the 
result 
BENNETT*  J.,  disseats. 


HARBIB.  J.  (dissenting).  Whax  dlasentli^ 
from  the  original  opinion,  the  writer  stated 
that  "the  record  presented  on  this  appeal  con- 
vinces the  writer  that  the  litigants  are  in 
pail  delicto."  This  statement  necessarily 
Involves  the  idea  that  both  the  parties  entered 
into  an  agreement  condemned  by  the  law;  and 
this  statement  also  necessarily  involves  the 
Idea  that  the  two  parties  to  the  agreement 
were  equally  culpable,  for  snch  is  the  mean- 
ing of  the  words  "in  pari  delicto."  The  ma- 
jority of  the  courts  nteaklng  through  Mr.  Jus- 
tice Johns,  say: 

"As  we  construe  the  record,  Delia  end  Lonia 
Hodler  were  in  pari  delicto  In  the  executira  of 
the  original  contract  Exhibit  A,  and  in  Uie 
proceedings  to  obtain  the  decree  of  divonse." 

This  Is  eqntvalent  to  saying  that  the  parties 
entered  into  an  illegal  contract,  and  that  in 
making  it  one  party  was  Just  as  co^>able  as 
the  other.  If  the  contract  vms  111^^  and  the 
parties  were  equally  guilty,  then  thrae  is  no 
possible  room  for  saying  tiiat  Louis  Hodler 
dureased  Delia  Hodler.  If  Louis  Hodler  forc- 
ed Delia  Hodler  to  sign  under  duress,  then 
she  could  not  have  been  in  pari  delicto ;  and, 
if  she  was  in  pari  delicto,  she  could  not  have 
signed  under  duress.  In  the  drcumstances 
presented  here,  the  Idea  that  she  signed  under 
duress  cannot  coexist  with  the  Idea  that  she 
was  in  pari  delicto  with  the  party  dnresslng 
her.  Tbe  two  Ideas  cannot  exist  together,  for 
one  completely  destroys  the  other.  The  sug- 
gestion tliat  tbe  writing  of  January  30,  1916, 
evidences  duress  cannot  harmonize  with  the 
expressed  condusliMi  Oiat  tbe  parties  are  in 
pari  delicto. 

The  case  did  not  come  on  tot  trial  In  tbe 
drcnit  court  until  April,  1918)  wbidt  was  aft- 
er tbe  maturity  of  tbe  note,  and  the  decree 
was  not  rendered  until  August  15, 1918. 

I  am  of  the  opinion  that  DeUa  Hodler  did 
not  act  imder  duress.  I  agree  with  the  con- 
clusion tiiat  the  parties  are  in  pari  delicto; 
but  I  think,  for  the  reasons  givoi  when  dis- 
senting from  tbe  original  (pinion,  that  this 
suit  ^onld  be  dismissed  witboat  nOief  to 
either  party.  I  agree  with  thb  conclusion, 
however,  that  In  any  view  of  the  ease  the 
plaintiff  Should  be  required  to  pay  (me-half 
the  cost  of  tbe  transcript  of  testtm<Riy  used 
mtbe  appeaL 

BENSON,  J.,  concurs. 
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then  such  installment  does  not  come  within  wadx 
constitutional  provision. 


(Soprano  Omrt  of  Ozefon.   FMk  8,  1020.) 

1.  JDDOICENT  ®=>S16— FUIJ.  VAITH  AUD  CKED- 
IT  CLAUSB  APFJLIEB  ONLT  TO  FIITAI.  ,ADJTJDI- 
GATIOIT  IN  ONB  STATE  BXJKb  ON  IN  ANOTHEB. 

Const.  U.  S.  art.  4,  S  1>  requires  that  fall 
faith  and  credit  shall  be  given  in  each  state 
to  the  ffudidal  proceedings  of  every  other  state ; 
tnit  in  order  to  maintain -an  actfon  on  a  mon- 
^  jndsment  recoreced  in  uoOieT  state  tbe 
Jadrment  nuist  be  a  final  ■djndfcati<ui  in  fnll 
force  in  the  state  where  tendered,  oivable  Di 
being  there  enforced  by  final  process. 

2.  DxvoBCS  4s>271t  331  —  Fxhaz.  juoqioent 

nw  ALXHOHT  IH  ONX  8TAH  EHXEZLU  PLAXH- 

TOT  TO  BUB  n»  Kxmaaaaan  or  "mbx" 

TUSUirtn  IK  OIHEB  BtATM, 

Wbere  a  suit  terminates  In  a  dtrorce  decree, 
providing  for  tlie  costody  and  maintenance  of 
a  minor  child  and  for  alimony  to  tht  wife,  that 
part  of  the  decree  relating  to  divorce  is  pro- 
tected by  Const.  U.  8.  art.  4,  S  1,  relating  to 
fnll  faith  and  credit,  as  are  also  the  provisions 
as  to  maintenance  and  alimony,  if  they  are 
finalities,  an  alimony  decree  being  goierally 
fxmsidered  a  "debt^*  of  record  as  much  as  aay 
other  Judgment  for  money;  and  in  another 
state.  There  the  distincticMi  between  actions  at 
law  and  suits  In  equity  are  preserved,  plaintiff 
may  resort  to  an  action  at  law  to  enforce  the 
debt  created  by  the  decree. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  FhnsM,  Birst  and  Second  Seiiei^  DebL] 

8.  DivoscK  ^^SSl—PuiXmrn,  to  whoh 

nCOIfT  PATABIV,  PBOPEB  PAITT  TO  BOX 
TUEBCrOB  Iff  ANOTHEB  STATB. 

Where  a  divorce  decree  of  one  state  required 
d^cndant  to  pay  installments  for  alimony  for 
maintenance  "to  the  plaintUr,"  she  is  tiie  prop- 
er party  to  bring  action  in  another  state  to  re- 
cover for  unpaid  installments. 

4.  DivoBcx  4s>881— GouBiB  of  okk  state 

KOT  BBQinBBD    TO    XNTOBOB    AUUORT  OB 

KAnmifAiroB  decbbb  or  othkb,  tr  sttb- 

nOT  TO  HODinoATION  BT  BBRmEIHO  COUBT. 

If  a  part  of  a  divctrce  decree  of  another 
state  relating  to  alimony  or  maintenance  is 
not  final,  but  Is  subject  to  modification  by  the 
court  rendering  it,  then  neither  Const.  U.  S. 
art.  4,  I  1,  relating  to  full  faith  and  credit,  nor 
comity,  compels  the  courts  of  another  state 
to  enforce  tiiat  part  of  tbe  decree,  since  no 
other  than  the  court  rendering  the  decree  conld 
undertake  to  administer  rdlef  witbont  bringing 
about  conflict  of  authority. 

6.  DiTOBCE  €=>331— Whsbx  ooubt  hab  powbb 

TO  UODIFT  ACCBUXD  INSTALLMENT  Or  ALI' 
UONX  OB  UAINTENAHCE,  DECaEE  IS  HOT 
TIHAX,    WITHIN    rUIX   FAITH    AND  CBBDIT 

Wbetiier  an  accrued  instalhaent  of  alimony 
is  to  be  treated  u  a  final  judgment,  entitled  to 
protection  of  Oonst  U.  S.  art  4,  |  1,  relating 
to  full  faith  and  credit,  must  be  determined  by 
the  law  of  the  state  in  which  the  decree  is  en- 
tered, and  if  the  law  of  such  state  gives  discre- 
tionary power  to  modify  an  accrued  installment, 


6.  DiTOBOE  «B»331  —  Dbobxb  Tom  bcaihtB' 

NANOE  AND  ALUCONT  BUBJEOT  TO  ICODXFXOA- 
TION  A3  TO  AOCTCED  IN8TALLUENTS  NOT  XN- 
TJTLXD  TO  FULL  FAITH  AND  CSEDIT  IN  OTHt 
BB  STATE. 

In  view  of  Oen.  St.  Minn.  1913,  |$  7123, 
7129,  having  been  construed  by  the  Minnesota 
Siqtreme  Coart  as  giving  the  decreang  court 
discretionary  power  to  modify  the  divorce  d» 
cree  as  to  alimony  and  maintenance  and  r^ 
voke  or  change  the  amount  of  matured  install- 
ments,  because  d  (^aage  irf  conditions  since 
original  adjudication,  wUdi  is  not  res  judicata 
as  to  subsequent  conditions,  the  decree  is  not 
final  as  to  maintenance  and  alimony,  and  not 
within  the  protection  of  Const.  IT.  S.  art.  4,  | 
1,  relating  to  fuU  faldt  and  credit  as  to  such 
matoxed  installments. 

7.  DiTOBCE    «s»331  —  Requibkuxni  that 

PLAINTUT  ALLEGE  AND  FBOTB  ALIHONT  IN 
MAINTENANCE  DBOBEB  A  nNALITT  TO  BE- 
COVEB  TBXBEOH  IN  ANOTHEB  STATE. 

Plainti^  bringing  law  action  to  collect  pa8t> 
due  installments  on  divorce  decree  for  alimony 
and  maintenance,  is  not  entitled  to  the  full 
faith  and  credit  of  the  decree,  under  Oonst.  U. 
S.  art.  4, 1 1,  unless  riw  allegies  and  prores  tbs 
decree's  finality  as  to  allmooy  and  mainteoanee 
installments  past  due;  but  sudi  InstaUmuts 
are  entitled  to  full  faith  and  credit  where^  a£b- 
er  they  have  become  due,  they  are  decreed  or 
adjudged  by  the  original  court  to  be  presently 
payaUe. 

&  DXVOBOB  9sb881  —  DiOBBB  n»  FIBBI  IN- 
BTALUlXnT  OF  AUUONT  HSU>  BUVnOXENTLT 
FINAL  IN  BISIXa  STATE  TO  ENTITLE  TO  JUDG- 
MENT. 

A  decree  for  present  payment  of  a  fixed  sum 
as  alimony  or  maintenance,  even  though  not  ab- 
solutely final  under  the  law  of  the  state  where 
rendered,  is  nevertheless,  when  unpaid,  at  least 
prima  fade  final  in  a  sister  state,  and.  In  the 
absence  of  evidmce  to  tiu  contrary.  Is  soffideat 
to  support  a  judgment  in  the  ^tu  state,  so 
that  pUlntiit  is  entitled  to  a  judgment  for  the 
first  installment  of  alimony,  due  at  time  of  ren- 
diti(»i  of  original  decree. 

».  DiTOBOE  «=>831  —  AlUONT  DBOBXE  FOB 
MOHBT  PBBBBnTLT  DUE  TBEATED  IN  BISIBB 
STATE  AB  FINAL  DECBEB  UNTIL  MODIFIED. 

In  an  action  for  judgment  for  past  install 
ments  of  alimony  and  maintenance^  if  the  ori^ 
inal  decree  had  been  modified  as  to  amounts  duc- 
at date  of  original  decree,  such  modificatioD 
would  be  enforced,  or,  if  defendant  asked  tlm^ 
'of  the  state  in  whldi  enforcement  Is  sought,  he 
would  be  allowed  to  proceed  in  the  court  of  orj9> 
inal  instance  to  modify  the  decree;  but,  untH 
the  decree  is  modified  In  the  stste  ot  its  wriglB, 
it  is  to  be  treated  as  a  final  judgmeat. 

10.  DivoBOB  «=s»S81— Alikont  and  mainte- 

If AHOI  INBTAXXICERTS  NOT  BlfTOBOEABXA  IN 
BISTXB  STATE  UNTIL  ADJUDIGATBD  INTO  JTX- 
BD  BDIC  FATABUE  PBBBBNTLT. 
In  an  action  for  past-due  installments  of 
alimony  and  maintenance  upon  a  decree  in  a 
sister  state,  from  an  averment  that  on  a  certein 
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date  "and  for  more  flian  two  yean  prior  tiiar^ 
to  ptaintiff  and  defendant  woe  hocband  and 
wlfo^**  and  die  snbeegnent  avmnent  6iat  the 
■alt  tennlnated  ia  a  dlToroe  decree,  awarding 
alimony  In  tertallmentg,  "the  first  payment  to 
be  October  20,  1913/'  the  inference  may  be 
drawn  that  the  flrat  installment  was  payaUe 
cm  the  date  ol  rendition  of  the  decree  and  may 
be  enforced;  bat  mbseqaent  Installmenta  may 
not  be  enforced  until  adjudication  In  state  of 
original  decree  transforms  them  into  a  fixed 
sum  payable  presently. 

11.  Coffts  «=>224— Mat  bs  BBrnsaD  on  be- 

TKB8AL  IN  LAW  ACTIOK. 

In  an  action  at  law,  though  the  appeal 
has  resulted  in  rerersal  of  Judgment  for  plain- 
tiff, the  defendant  need  not  be  allowed  a  judg- 
ment for  costs  and  disburaementh 

Burnett,  dissenting. 
Department  1. 

Appeal  from  Circuit  Conrt,  Multnomali 
Ooonty;   Bobert  G.  Morrow.  Judge. 

Action  by  Hildegarde  Lerlne  agalnat  Darid 
Levlne,  Jndgoittit  tor  ideintlff,  and  defend- 
ant appeals.   Bereraed  and  remanded. 

She  ptalntUf,  Hildegarde  Lerlne,  obtained 
a  decEW  on  October  20,  1918,  In  Hemi^ 
eonnty,  Ifinn.,  dlvordng  her  from  ber  then 
bnaband,  David  lievlne.  ITbe  decree  also 
provided  that  the  plaintiff  should  have  the 
care  and  custody  of  a  minw  child  of  the 
parties.  The  decree  required  the  father  to 
pay  to  the  mother,  few  the  care  uaO.  mainte- 
nance of  the  child,  the  sum  of  $28  per  month, 
payaUe  as  follows:  912 on  the  5th  day 
and  on  the  20th  day  of  the  month— 

*ihe  first  payment  to  be  October  20,  lOlS." 
The  father  did  not  pay  any  of  the  InstaU- 
ments;  and  consequoiUy,  in  1918,  the  plaln- 
tUE  bc«an  this  actl<ak  In  a  drcnit  court  of 
fids  state  to  recoTer  from  Uift  deCendant  the 
sum  (a  $1,900,  the  amount  <tf  the  accmed 
installments.  The  comiAalnt  refers  to  cer- 
tain atatutes  In  force  In  Minnesota,  and  af- 
firmatively avers  that  the  law  reserves  to 
the  courts  of  that  state  power  to  modify 
divorce  decrees,  so  ta.r  as  th^  rdate  to  the 
care,  custody,  and  malntwance  of  the  dill- 
dren  of  divorced  parents.  It  la  allied  that 
"no  part  of  said  decree  has  ever  been 
cbanged,  modified,  or  vacated,  but  now  re- 
mains In  fall  force  and  ^ect"  The  trial 
court  overruled  a  demurrer  to  the  amended 
complaint,  and,  upon  the  refusal  of  the  de- 
fendant to  plead  further,  the  plaintiff  was 
awarded  a  Judgment  for  $1,300,  together 
with  costs  and  disbnraemaits.  The  defend- 
ant appealed. 

L.  B.  Sdimltt,  of  Portland,  for  appellant 
Bartlett  Col^  of  Portland,  for  respondwt. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  Article  4. 1 1,  of  the  federal  Con- 
stitution, commonly  known  as  the  full  faith 
and  credit  clause,  requires  that: 


Ton  CviUi  and  oedlt  dull  be'  given  in  eadi 
state  to  tb»  poUlc  Mta,  records,  and  judicial 
proceedings  of  evety  other  state.  And  the  Con- 
gress may  by  genual  laws  prescribe  the  man- 
ner in  which  audi  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  tb/enoL" 

Congress  exercised  the  power  conferred 
upon  It,  and  by  statute  prescribed  the  mode 
of  attesting  the  records  of  one  states  so  as 
to  entitle  them  to  b«  proved  in  the  courts 
of  another  atat^  and  oiacted  that  records 
so  anttuDtlcated  should  have  such  faith  and 
credit  In  every  court  within  the  United 
States  as  Que^  have  1^  law  ox  usage  in  the 
state  from  irtiltih  th^  are  takoi.  IS  B.  a 
L.  822.  mis  constitutional  providon  does 
not  omfer  upon  Ctmgress  pow»  to  give  m<ii 
Judgment  all  the  legal  properties,  rights,  and 
attributes  to  which  it  Is  enticed  by  tiie  lavra 
of  the  state  where  rendered.  To  s^ve  It  the 
force  (tf  a  Judgment  In  another  state,  it  most 
be  made  a  Jndgmmt  there,  and  can  only  be 
executed  In  the  latter  as  Its  laws  pomlt.  IS 
B.  0.  L.  926  ;  28  Oyc.  1646.  While  the  judg- 
ment of  one  state  is  entitled  to  receive  the 
same  faith,  credit,  and  respect  that  is  given 
to  it  in  the  state  where  rendered,  it  is  not 
entitled  to  any  greater  effect  or  finality  than 
would  be  accorded  to  It  In  the  state  where 
rradered;  and  therefor^  If  the  judgment  is 
conclusive  In  the  home  state,  it  Is  equally 
conclusive  in  the  sister  state,  but  If  it  Is  Incon- 
clusive in  the  home  state,  It  is  likewise  incon- 
clu^ve  In  the  sister  state.  16  B.  C,  L.  928. 
Expressed  in  general  terms,  the.  rule  is  that. 
In  order  to  maintain  an  action  in  one  state 
upon  a  money  Judgment  recovered  la  another 
atate,  such  judgment  must  be  a  final  adjudi- 
cation. In  full  force  in  the  state  where  ren- 
dered and  capable  of  being  enforced  by  final 
procesB,  and  ordinarily  it  should  create  a 
definite  and  absolute  Indebtedness  agalnat 
the  Judgment  debtor.   23  Gyc.  1550. 

[2]  When  a  anlt  for  divorce  terminates  in 
a  decree  which  divorces  the  husband  and 
wlf^  provides  for  the  care,  custody,  and 
maintenance  of  the  minor  childr^,  and  al- 
lows alimony  to  the  wife,  that  part  of  the 
decree  which  relates  to  the  divorce  Is  pro- 
tected by  the  full  faith  and  credit  clause; 
and  so,  too,  are  the  provisions  concerning 
maintenance  and  alimony.  If  they  are  flnall- 
ties.  An  allowance  In  a  divwce  decree  for 
the  maintenance  of  children  is  usually  re- 
ferred to  as  "maintenance,"  and  an  allow- 
ance for  the  divorced  wife  la  generally  desig- 
nated the  term  "alimony" ;  but  for  the 
sake  of  brevity  we  shall  use  the  term  "all- 
mcmy,"  as  i^pUcable  alike  to  allowances  for 
the  maintenance  of  children  and  to  allow- 
ances for  the  support  of  the  divorced  wife. 
A  decree  for  alimony  is  generally  cdnsldered 
a  debt  of  record  as  much  as  any  other  Judg- 
ment for  money.  Barber  v.  Barber,  21  How. 
682,  16  L.  Ed.  226;   White  v.  White,  233 
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MuB.  89,  138  M.  a.  889;  FUIUpfl  t.  Kepler* 
47  App.  D.  O.  884. 

If  that  tnrt  of  tbe  HbmeBota  decree  wbldk 
r^tes  to  a  monor  award  la  sU^ded  t^^  tliQ 
fuU  ftilflL  and  credit  clauae,  tlian  In  tbis  jn- 
rlsdlcUon,  wliere  the  distinction  between 
actions  at  law  and  Bolta  In  eanlty  are  pre- 
served, the  plalntUE  may  resort  to  an  action 
at  law  for  tbe  wforcemoit  of  tbe  debt  creat- 
ed b7  flu  llbmesota  decree.  De  Tall  t.  De 
Vail,  ©7  Or.  128,  145,  109  Pac.  756,  110  Pac. 
706. 

[3]  Tbe  Minnesota  decree  requires  the  de- 
fendant to  pay  the  Installments  "to  the  plain- 
tiff," and  hence  ahe  Is  the  proper  party  plain- 
tiff. Pbllllps  V.  K^er,  47  App.  D;  a  S84, 
888. 

[4,  B]  Precedents  InvolTlng  attempts  to  en- 
force in  one  state  decrees  for  alimony  ren- 
dered in  another  state  may  be  divided  Into 
three  classes:  (1)  Those  dealing  with 
awards  payable  presently,  and  this  class  in- 
elndes,  not  only  those  cases  where  a  gross 
sum  is  made  payable  contemporaneously 
with  the  rendition  of  the  divorce  decree,  but 
also  those  where  installments  have  accrued 
on  a  decree  providing  for  the  future  payment 
of  alimony  in  Installments,  and  upon  the  pe- 
tition of  either  party  there  Is  a  finding  that 
the  arrears  amount  to  a  specified  sum  and  an 
adjudication  that  such  specified  snm  is  pay- 
able presently ;  (2)  those  treating  of  accrued 
Installments  which  have  not  been  merged  in- 
to a  readjudicatlon ;  and  (3)  those  relating 
to  Installments  which  have  not  yet  become 
dne.  Adjudications  belonging  to  the  third 
class  may  be  Ignored,  ^ce  all  agree  that  a 
decree  r^dered  In  one  state  cannot  be  en- 
forced In  a  sister  state,  as  to  Installments 
not  yet  due,  for  two  reasons:  (a)  No  mon- 
ey Is  yet  due;  '  (b)  It  Is  generally,  if  not 
universally,  understood  that  an  allowance  Is 
subject  to  modification  before  accrual.  The 
Minnesota  decree  ordered  the  defendant  to 
pay  $12.50,  the  first  installment,  on  October 
20,  1913,  the  day  of  tbe  rendition  of  the  de- 
cree, while  the  remainder  was  made  payable 
In  the  future.  The  complaint  alleges  that 
the  defendant  did  not  pay  "any  part  of  the 
money  awarded  to  tbe  plaintiff"  by  the  de- 
cree ;  and  hence  the  precedents  belonging  to 
the  first  of  the  three  classes  of  cases  men- 
tioned apply  to  a  small  portlcm,  $12.50,  of  the 
moneys  sought  to  be  recovered,  while  the  ad- 
judications falling  In  the  second  class  of 
cases  are  applicable  to  the  remainder  of  the 
moneys  Involved  in  this  controversy.  We 
shall  first  consider  the  accrued  Installments. 

As  already  stated,  the  Minnesota  decree, 
to  the  extent  that  It  la  final,  and  not  sub- 
ject to  modification,  Is  entitled  to  the  pro- 
tection of  the  full  faith  and  credit  clause  of 
the  federal  Constitution,  and  must  be  en- 
forced In  this  state.  If,  however,  a  part  of 
tbe  Minnesota  decree  is  not  final,  bnt  is  sub- 
ject to  modlfl cation  by  the  court  which  ren- 


dered lU  tben  nelQur  the  United  States  Coa^ 
stitatlon  nor  tte  prlndide  of  comity  cmn- 
p^  tbe  coarta  of  ttda  state  to  oiforoe  tbat 
part  of  the  decree,  ftv  no  court  otbor  than 
ttie  one  granting  Qie  original  decree  coQld 
undertake  to  administer  relief  without  bring- 
ing about  a  conflict  of  anfbority.  1  B.  0.  !«. 
958.  Language  used  In  I^de  t.  I^rnde,  iSL 
n.  S.  183,  21  Sup.  Ct.  655.  45  Ii.  Ed.  810,  is 
reqwndUe  for  a  few  adjudlcattons  which 
apparently  proceed  on  the  mistaken  theory 
that  a  final  judgmmt  can  Include  only  uHm- 
eys  payable  presmtly;  as  where  the  de- 
cree allows  a  groes  sum  payaUe  at  onoe  up* 
on  the  rendltiffli  of  tbe  decree,  or  where,  as 
was  done  m  De  VaU  t.  De  Vail,  67  Or.  128, 
132,  109  Pac  795,  UO  Pac.  705,  the  court 
which  granted  Uie  original  decree,  allowing 
alimony  payable  In  installments,  at  some 
subsequest  time,  acting  iQ>on  the  petition  of 
eitbo-  iMTty,  finds  that  specified  installments 
have  accrued  slnce'the  rendition  of  tbe  orig- 
inal decree,  and  adjudges  that,  on  account 
of  such  arrears,  a  definite  sum  is  payable 
presratly.  In  other  words,  there  se^s  to 
have  been  an  Impres^on,  vfote  or  less  gen- 
eral, that  the  fact  of  an  original  decree  al- 
lowing alimony  payable  in  tbe  future  In  in* 
stallmentB,  plus  the  fact  of  an  accrued  In- 
stallment, did  not  produce  moh  a  judgment 
as  was  protected  by  the  federal  0<mstltuti<Hi, 
bnt  that  before  tbe  full  faith  and  credit 
clause  could  operate  there  must  have  been  an 
adjudlcatitm  after  the  accrual  of  Hie  Install- 
ment 

In  a  subsequent  decision,  however,  tbe 
whole  subject  was  clarified  and  made  cer- 
tain. In  Slstare  t.  Slstare,  218  U.  S.  1,  80 
Sup.  Ct.  682.  54  L.  Ed.  005,  28  L.  R.  A.  (N. 
S.)  1068,  20  Ann.  Gas.  1061,  It  was  held  that 
generally  speaking  the  right  to  an  Install- 
ment payable  In  the  future  becomes  vested 
contemporaneously  with  the  maturity  of  the 
Installment,  provided  the  decree  allowing  ali- 
mony has  not  been  modified  prior  to  tbe  ac- 
crual of  the  Installment,  and  that  therefore 
such  an  accrued  installment  Is  protected  by 
the  full  faith  and  credit  clause;  but  tbls 
comprehensive  statement  made  In  general 
terms  Is  subject  to  an  ezceptlrai,  for  If,  un- 
der the  law  of  the  state  where  tbe  decree  is 
granted,  there  Is  reserved  to  tbe  court  which 
passed  the  decree  discretionary  power  to 
modify  the  original  decree,  so  as  to  affect, 
not  only  Installments  yet  to  become  due,  but 
also  the  amount  of  any  Installment  whldi 
has  become  due  and  is  unpaid,  then  sudi  ac- 
crued installment  does  not  constitute  a  final 
judgment,  and  on  that  account  Is  not  protect- 
ed by  tbe  full  faith  and  credit  clause  of  the 
Constitution.  In  other  words,  the  fact  that 
allmtmy  Is  payable  in  Installments  Is  not 
necessarily  a  controlling  factor ;  bat  the 
question  as  to  whether  an  accrued  install- 
ment ot  alimony  la  to  be  treated  as  a  final 
Judgment,  entitled  to  tbe  protecdoa  of  tbe 
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foil  falOi  and  credit  dians^  most  be  deter- (not  operate  retrospectlTelT.    Cami4>eU  t. 


mined  by  tbe  law  ot  tbe  state  In  whidi  tbe 
decree  la  entered,  and  bence,  If  by  tbe  law 
of  Om  state  In  wbich  tbe  original  decree  Is 
entered  O19  court  la  givai  dlscretioDary  pow- 
er to  modify  an  accrued  Installment,  then 
tbat  iDstaUmait  does  not  crane  within  tbe 
ambiaoe  of  tbe  full  faith  and  credit  clause 
ct  the  fedoal  Constitution.  Bo^e  t.  Bowe^ 
70  Or.  4»1,  495,  149  Pac  683;  McGregor  t. 
McGregor,  62  (>>lo.  202.  122  Fac.  890.  381; 
Bolton  T.  Bolton.  86  N.  J.  Law,  822*  625,  92 
AO;  888,  Ann.  Caa.  1916S^  988;  Gunpb^  t. 
Campbell,  28  OtL  838,  116  Pat  1111;  Ogg 
T.  Ogg  CTex.  CiT.  App.)  166  8.  W.  912,  914; 
•  Cotter  T.  Cotter,  225  Fed.  471,  1B9  a  0.  A. 


468;   Tledenuuin  t.  Tledemann,  172  Apit  -^cott  t.  Tord,  62  Or.  288,  2M,  97  Fac  99, 


DtT.  819, 158  N.  Z.  SniMh  861,  864;Gaffear  t. 
Criteser  (Six.  CIt.  App^  195  S.  W.  1166; 
Ftaimpa  T.  Kepler,  47  App,  D.  a  884,  886; 
McCnUootfh  T.  McCalknupi,  208  Mich.  288, 
108  N.  W.  929^  981;  CoUatd  t.  Ctdlard,  7 
Ohio  App.  68;  White  ▼.  Whlte^  233  Maoa. 
89^  128  N.  EL  389,  390;  Taylor  t.  Stowe^  218 
Mass.  248,  248. 106  N.  B.  890. 

[I]  In  many,  and  piobaUy  most,  of  the 
■tatea,  atatntes  haTe  been  wacted  reserring 
to  the  courts  power  to  modify  decrees  allow- 
ing alimony.  Upon  examination  It  will  be 
found  tbat  In  most  Instances  when  confer- 
ring the  power  of  modification,  these  statutes 
employ  gowral  terms,  without  limiting  the 
power  to  future  installments;  aa,  f<»-  ez- 
anqpl4  t3te  New  X<xrfc  statute,  discussed  in 
Slstare  t.  Sistare,  which  provides: 

"The  coart  may,  by  order  apon  tbe  application 
o(  eitber  party  to  tbe  action,  alter  doe  notice 
to  tbe  otbar,  to  be  giren  in  such  manner  as  the 
oourt  shall  prescribe,  at  any  time  after  final 
judgment,  annul,  vary  .<»  modi^  sucb  direc- 
tiona." 

In  most  of  the  JnrlsdictlonB,  where  tbe 
question  was  for  tbe  first  time  presented 
after,  and  not  before,  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Sls- 
tare T.  Slstare,  218  U.  S.  1,  80  Sup.  Ct  682, 
54  L.  Sd.  906,  28  L.  B.  A.  (N.  S.)  1068,  20 
Ann.  Cas.  1061,  1067,  tbe  courts,  when  In- 
terpreting statutes  like  tbat  of  the  New  T(»rk 
enactment,  liave  followed  the  rule  of  con- 
structton  applied  in  Slstare  v.  Slstare,  and 
held  that,  where  the  statute  granting  tbe 
power  to  revoke  or  modify  does  not  express- 
ly confer  authority  to  annul  or  (^ange  an 
accrued  Installment,  "every  reasonable  im- 
plication must  be  resorted  to  against  tbe 
ezlst^ce  of  mch.  power"  to  revoke  or  modify 
an  accrued  Installment  In  other  words,  in 
the  absence  of  clear  language  manifesting 
an  Intention  to  confar  the  power  to  revoke 
or  modify  the  amount  of  an  accrued  Install- 
ment, a  statute  whl<^  In  general  terms  con- 
fers tbe  power  of  modification  will,  under 
the  more  modem  authorities,  be  construed  to 
mean  ttiat  the  power,  when  ezerdsed,  can 
Qpeiate  protectively  <Htly,  and  that  it  easf 


Campbell.  2S  Okl.  838,  115  Pac.  lUl,  U13; 
McGregor  t.  McGregor,  62  Colo.  292,  122 
Pac.  890,  891;  Bolton  v.  Bolton,  86  N.  J. 
Law,  622.  630,  92  Atl.  889.  Ann.  Cas.  1916B. 
938;  PhlUlps  v.  Kepler,  47  App.  D.  G  384. 
Where,  however,  the  statute  of  any  state  con- 
ferring the  power  of  modification  has  been 
construed  by  the  highest  court  of  that  state, 
the  construction  which  such  court  has  placed 
upon  the  statute  is  conclusive  upon  tbe  courts 
of  sister  states,  wbm  dealing  with  decrees 
like  the  one  here  involved. 

The  i^alntiff  pleaded  ctf  tain  sections  of 
the  Mlnneaota  stfitute,  and  so  doing 
brought  hers^  within  the  rule  adhered  to  in 


and  approved  in  De  Vail  v.  De  Vail,  67  Or. 
128, 138, 109  Fac.  756^  110  Pac  706.  We  now 
turn  to  the  statntoi  of  Minnesota,  and,  after 
noticing  than,  we  shall  then  seek  to  ascer- 
tain what  constructton  that  state's  blji^eat 
court  has  placed  upon  Its  l^^slatkn. 

It  la  u^ressly  provided  by  statute  in  the 
state  of  Minnesota  that  the  court,  vrtilch.  has 
passed  a  decree  divorcing  tbe  hniband  and 
wife,  and  imndding  for  the  care^  custody,  and 
maintenance  of  their  mlnw  children,  may 
at  a  BubseQuent  date  modify  the  original  de- 
cree, and,  from  time  to  time,  on  the  petition 
of  either  parent,  revise  and  altv  tiie  decree^ 
so  far  as  it  concerns  the  care,  custody,  and 
maintenance  <it  the  children,  and  make  such 
new  (Oder  as  the  drcnmstances  of  tbe  pai^ 
ents  and  the  benefit  of  the  diildm  shall 
reqnlr&  SecUon  7128,  Gen.  Stat  of  Minn. 
1913.  It  is  also  provided  by  statute  that, 
after  rendering  the  decree  of  divorce  and 
for  alimony  "or  other  allowance  for  the 
wife  and  ctaildren,  or  eltlier  of  them,"  the 
court  may,  from  time  to  Hm^  on  petition  of 
either  of  the  parties,  revise  and  alter  the 
decree  "respecting  the  amount  of  such  all< 
many  or  allowance,  and  tbe  payment  there- 
of, *  *  "  and  may  make  any  order  re- 
specting any  of  the  said  matters  which  It 
might  have  made  In  the  original  action." 
Section  7129,  Gen.  Stat  of  Minn.  1913.  It  will 
be  observed  that  the  language  conferring 
power  to  modify  an  allowance  for  mainte- 
nance Is  in  substance  and  effect  the  same  as 
the  language  which  grants  authority  to  mod- 
ify a  decree  for  alimony ;  and  therefore.  If 
secUon  7129  of  the  General  Statutes  of  Min- 
nesota permits  a  modification  of  the  decree 
for  alimony  to  operate  retrospectively,  so  as 
to  revoke  or  change  the  amounts  of  matured 
installments,  then  the  same  construction 
must  be  placed  upon  section  7123,  which  re- 
lates to  maintenance. 

In  the  early  case  of  Semrow  v.  Semrow,  23 
Minn.  214,  216.  it  was  suggested: 

"1%at  it  is  I17  no  means  certain  tiiat  the  pro- 
visions [of  the  statute]  ss  to  alteratimi  and  re- 
vision of  alinumy  apply  to  a  ease  in  which 
alimwy  is  awarded,  *  *  *  in  a  gross  aum." 
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But  there  are  many  gabseciaent  precedents 
In  Minnesota  boldlng  that  the  power  of 
modificatioii  api^fes  to  awards  "In  a  gross 
sum."  We  quote  from  Haskell  v.  Haskell* 
116  Minn.  10,  IB,  132  N.  W.  1129,  1130: 

"Under  the  statute  of  this  state  the  court 
awarding  a  jadgment  for  Blim<my,  whether  such 
alimony  be  imyable  In  a  gross  amount  or  in 
installmaita,  has  ondoubted  aathorlty  to  rerlse 
or  modify  such  judgment.  Tbla  power  may  be 
exerdsed  upon  the  apj^ication  of  either  party 
for  good  cause  shown.  A  substantial  change 
from  the  ritaation  ttiat  prompted  or  made  prop- 
er the  terms  of  the  original  decree  justifies  a 
duuiffe  In  those  terms.  An  application  for  such 
dange  or  modification  Is  addressed  largely  to 
the  discretlMi  of  the  trial  court** 

In  H<^e8  T.  Holmes,  90  HInn.  466,  07  N. 
W.  147,  the  i^alntlff,  Mlna  L.  Holmes,  se- 
onred  a  decree  on  February  IS,  1806,  wUdi 
dlTorced  the  parties  and  allowed  her  alimony 
in  the  gross  siim  of  $000,  payable  In  one  year. 
More  than  10  years  aftwwards,  on  June  27, 
190S,  the  alimony  not  having  beai  paid,  the 
defendant,  Frank  D.  Holmes,  filed  a  motton 
to  modify  tbe  decree,  by  having  that  part  of 
tt  vacated  which  required  the  payment  of 
alimMiy.  In  the  course  of  the  opinion  the 
court  refers  to  the  fact  that  counsel  had  ex- 
lutustiv^  discussed  the  question  of  the  pow- 
er to  modUr  the  judgment  for  alimony  **ln 
this  cam,  it  being  mly  In  gross,"  and  in  re- 
Bpoom  to  the  a^oment  of  oonns^  the  court 
saU: 

"It  la  the  law  of  this  state  that  the  court 
awarding  a  Judgment  for  alimony,  whether  it 
be  for  a  gross  amount  or  payable  la  install- 
ments, has  the  power  to  modify  sudi  Judgmrat 
on  the  application  of  eittier  party,  for  good 
caoae  ibown.  •  *  •  The  pow^,  however,  is 
to  be  exercised  only  upon  clear  proof  of  new 
facta  showing  that  the  dianged  circumstances 
of  the  parties  render  the  proposed  modification 
equitable.  The  question  of  such  modification 
is  one  largely  within  the  discretion  of  the  trial 
court." 

If  we  correctly  Interpret  the  opinions  of 
the  Supreme  Court  of  Minnesota,  especially 
the  holding  in  Holmes  v.  Holmes,  It  is  the 
law  In  that  state  that  the  court  granting  a 
decree  for  a  divorce  and  alimony  has  the 
power  subsequently  to  modl^  the  original 
decree  even  as  to  accrued  installments. 
However,  the  power  of  modification  Is  not  ar- 
bitrary and  unrestricted,  for  as  a  rule  the 
poiver  to  modl^  Is  exerdsaWe  "only  when 
conditions  have  changed  from  what  they 
were  at  the  time  the  decree  was  entered,  and 
the  change  Is  such  as  to  justify  and  require 
a  modification";  and  it  Is  possible,  too,  that 
a  decree  for  alimony  may  be  annulled  or  mod- 
ified "upon  facts  occurring  before  the  decree, 
of  which  the  party  was  excusably  Ignorant 
at  the  time  of  Ita  redditlon."  UotC  v.  Hoff, 
138  irflnn.  86,  88,  157  N.  W.  999;  Semrow 
T.  Semrow,  23  Minn.  214;  Weld  v.  Weld,  28 


Minn.  33,  8  N.  W.  900;  Smith  v.  Smith,  77 
Minn.  67, 79  N.W.  648;  Barbaras  v.  Barbaras, 
88  Minn.  106.  02  N.  W.  622 ;  Bowlhy  v.  Bowl- 
by,  91  Mhm.  193,  07  N.  W.  660;  Brandt  v. 
Brandt,  40  Or.  477,  486,  67  Pac  508.  When 
placing  this  restriction  upon  the  power  of 
modification,  the  Minnesota  court  mer^y  td- 
lowed  the  general  rule  which  prevails  In  oth- 
er jorlsdlctions;  and.  Indeed,  when  announc- 
ing, in  Semrow  v.  Sonrow,  23  Minn.  214, 
tbSs  limitation  upon  the  power  to  modify  a 
judgmeot  for  alimony,  the  conrt  relied  upon 
the  authority  of  Pei^lns  v.  Perkins,  12  Mich. 
466,  Blythe  v.  BIythe,  25  Iowa,  266,  Fisber 
V.  Fisber,  32  Iowa,  20,  and  WUde  v.  W^de, 
36  Iowa,  319.  This  rule  of  UmitatiiMi  Is 
based  on  the  theory  that  the  original  decree 
Is  res  adjudicate  as  to  the  tbw  existing 
facts ;  or,  as  aptly  stated  In  Blythe  v.  Blytb^ 
26  Iowa.  266,  260: 

"The  original  decree  is  conduslve  upon  the 
parties  as  to  their  then  circumstances;  and 
the  power  to  make  danges  In  the  decree  ts  not 
a  power  to  grant  a  new  trial  or  retry  the  same 
case,  bnt  only  to  adapt  the  dectee  to  the  new 
*<Nr  duuiged  dzoomstancai  of  the  paxtlas.** 

Further  Azemidlflcation  and  dlacDflsi<m  of 
the  doctrine  may  be  found  In  Graves  t. 
Graves,  132  Iowa.  100.  100  N.  W^  707.  10  Lw 
B.  A.  (N.  S.)  216,  10  Ann.  Cas.  1104;  Cde 
v.  Cole,  142  m.  10.  at  N.  a  100,  10  L. 
B.  A.  8U,  84  Am.  St  Bep.  66;  P«kb»  v. 
Perkliu,  12  Iflch.  406;  Blytbe  Y.  Blytbe.  SS 
Iowa,  266;  WDde  v.  Wlldev  86  Iowa,  819; 
Wagner  t.  Wagner,  86  Hfain.  238,  13  N.  W. 
766;  Herges  v.  Blergee,  186  Pac  86;  Avet^ 
badi  r.  ATerbotih,  80  Wash.  267,  141  Fiaa 
701,  Ann.  Gaa  1B16B.  878;  1  B.  0.  L.  941. 
In  briet  the  powei^  ol  modification  can  only 
be  exercised  when  there  has  been  a  change 
in  conditions  since  the  original  adjudication ; 
tor  the  original  decree  la  res  idjudicata  as 
to  fiicts  and  conditions  ocistlng  at  the  time 
of  its  rendition.  Since  tb»  powct  of  modi- 
fication Is  and  always  has  been  Urns  restrict- 
ed In  all  jurisdictions.  It  Is  obvious  that  it 
was  this  restricted  power  of  modification 
which  the  court  had  in  mind  when  defining 
the  exception  to  the  general  rule  spoken  of 
in  Slstare  v.  Slstare ;  and  It  ts  manifest  that 
It  Is  there  held  that.  If  the  court  which 
grants  a  decree  for  alimony  payable  In  the  fu- 
ture In  Installments  possesses  this  restricted 
power  of  modlficaton,  an  acq^ued  installment 
does  not  upon  maturity  become  entitled  to 
the  protection  of  the  full  faith  and  credit 
clause.  The  Supreme  Court  of  the  United 
States  does  not  say  in  Slstare  v.  Slstare  that 
the  power  of  modification  must  be  arbitrary, 
unlimited,  or  unrestricted.  In  order  to  pre- 
vent the  operation  of  the  full  faith  and  credit 
clause.  If  we  have  read  and  Interpreted  the 
decisions  of  the  Supreme  Court  of  Minneso- 
ta aright,  the  court  which  rendered  the  de- 
cree in  the  instant  case  has  the  power  to 
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modl^  It;  tf  the  condltlonfl  have  diansed 
atnoe  its  reimittMi)  to  tbe  extent  of  ammUlnc 
or  altering  the  amount  of  the  InstaUments 
whicftt  bave  matured  rilitCQ  Octoter  20,  1918, 
tb»  date  of  the  decree;  and  thercAnre  the 
fall  faith  and  credit  clanae  does  not  protect 
any  of  flioee  instaUmente,  and  tb^  cannot 
In  their  present  oooditlon  support  a  Judgment 
in  ttds  state  for  th^  amount,  since  tbey 
have  not  beoi  raised  to  the  dignity  of  a  final 
jndgm«it  Rowe  t.  Sowe,  76  Or.  491.  149 
Pac.  683;  OUbert  t.  Gilbert,  83  Ohio  St 
26S.  94  N.  B.  421,  8B  L.  B.  A.  (N.  S.)  S21 ; 
Bleoer  t.  Bleser,  27  Okl.  26,  110  Paa  736; 
Oalfey  t.  Oriteaer  ^Tbt.  OiT.  App.)  195  S.  W. 
1106;  GoUard  r.  GoUaxd.  7  Ohio  App.  6S. 

iT,  I]  The  first  installment  is  yet  to  be 
considered.  It  was  made  payable  cmten* 
poraneoQSIy  -with  the  rraditlon  of  tlie  decree, 
m  Octob»  20,  1013,  and  thwetfxe  it  is  tor 
a  definite  sum  payable  presently.  Is  the 
Minnesota  decree,  as  to  the  first  installment, 
oondnsiTtiy  final?  If  it  is  not  cfHielnsiTely 
a  finality,  is  It  to  be  treated  exactly  the 
same  as  an  installment  accruing  after  the 
renditim  of  the  decree?  If  It  is  neither  con- 
clusively final,  nor  to  be  treated  exactly  the 
same  as  an  installment  accmisg  after  the 
r^dition  of  the  decree,  then  is  the  judgment 
to  be  regarded  as  prima  fade  final?  To  Judg- 
ments for  a  fixed  snm  of  alimony  payaMe 
presently  we  may  apply  Uie  language  em- 
ployed in  Sistare  r.  Slstare,  when  the  court 
there  was  referring  to  aocnied  InstallmoitB, 
and  say  of  audi  Judgments  for  alimony  pay- 
able presently  that,  generally  speaking,  they 
create  an  absolute  and  vested  right  to  de- 
mand and  receive  Immediately  upon  tbeir 
rendition  whatever  amounts  are  named  in 
them;  but  we  must  be  mindful  of  the  fact 
that  this  general  rale  Is  not  without  excep- 
tions, for  in  some  jurisdictions  the  power  of 
modification  may  be  exercised  retrospecdvdy 
upon  an  award  which,  by  the  terms  of  the 
original  decree  allowing  it,  was  made  payatde 
presently.  An  examination  of  reported  ded- 
slons  will  reveal  the  fact  that  in  many  of  them 
It  was  either  conceded  by  counsel  or  assumed 
by  the  court  that  a  decree  for  a  definite  sum 
of  alimony  payable  presently  came  within 
the  protection  of  the  federal  Constitution,  as, 
for  example,  In  Cotter  v.  Cotter,  225  Fed. 
471,  474,  139  O.  0.  A.  458 ;  William8<m  v. 
Williamson,  160  App.  Dlv.  597,  155  N.  T. 
Supp.  423 ;  Gaffey  v.  Crlteaer  (Tei.  Olv.  App.) 
195  S.  W.  1166,  1168;  McCullough  v.  McCul- 
lough,  203  Mich.  288,  168  N.  W.  929,  930; 
Bleuer  v.  Bleuer,  27  OkL  25,  110  Pac.  736. 
Courts  have  frequently  said,  when  speaking 
In  the  abstract  of  Judgments  for  the  present 
payment  of  a  fixed  sum  of  allmwiy,  that  they 
are  conclusive  In  a  sister  state,  as  In  Audu- 
bon v.  Shufeldt,  181  D.  S.  676,  677,  21  Sup. 
Ct  735,  736  (45  h.  Ed.  1009),  where  we  find 
the  following  language: 

"The  decree  of  a  court  of  one  state,  indeed, 
for  the  prescDt  payment  of  a  definite  sum  of 


mtmey  as  aUmony,  !■  a  record  wHA  la  enti- 
tled to  full  faith  end  credit  in  anodier  state, 
and  may  therefbee  be  there  enforoed  by  mit." 

Other  ^ases  of  the  same  effect  as  the  prec- 
edent last  cited  are  Cureton  v.  Cureton,  132 
Oa.  746,  751.  66  S.  B.  65;  De  YaU  v.  De  Yall« 
67  Or.  128,  144,  100  Paa  766,  110  Pac.  70S. 
Seek  also,  28  Cyc  1668: 

If  a  decree  for  the  presoit  payment  oC  a 
fixed  Mim  ot  alimony  la,  under  the  law  of 
the  state  where  rendered,  in  truth  a  final  de* 
termination,  iqxm  which  the  court  cannot  ex- 
ercise the  power  of  modification,  even  though 
c(Hiditl(Hi8  have  dianged  ^ce  the  date  of  the 
award,  Ihea  the  way  la  <dear  for  the  enf wee- 
ment  <tf  the  decree  In  a  sister  state.  Taylor 
T.  Stowe,  21S  Maa&  248,  260^  105  N.  IL  800: 
And  therefore^  In  jnrisdlctlons  where  it  is 
held,  on  the  one  hand,  that  decrees  for  fixed 
sums  of  alimony  payaUe  preaoitly  are  flnall- 
tlas,  not  llaUe  to  modification,  and,  on  the 
other  band,  that  InstallmeatB  aceming  after 
the  date  of  the  decrees  allowing  than  may  be 
vacated,  and  are  not  flnatiHgm  but  may  be 
modified,  if  conditions  have  changed,  then 
sndi  accrued  installmwts  may  as  a  role  in 
those  jurisdictions  be  transformed  from  mere 
expectendea  into  final  Judgments  for  11^ 
sums  payable  presaxOy,  1^  the  fllhog  of  a 
petition  showing  accrual  of  the  Installments 
and  their  nwiliayment,  and  asking  for  an  ad- 
judication of  the  aggregate  amount  doe,  as 
was  done  in  De  Vail  v.  De  Vail,  57  Or.  128, 
144, 109  Paa  756, 110  Pac.  706. 

If,  however,  an  award  ot  alimony,  even 
though  payable  presently.  Is  not  a  finality, 
and  If  the  court  which  granted  it  may  never- 
theless, because  of  changed  conditions,  va- 
cate or  alter  the  amount  allowed,  then  quite 
a  different  situation  Is  presented.  If  a  decree 
for  a  fixed  sum  payable  presently,  may,  for 
exactly  the  same  reasons  which  would  be  suf- 
fident  for  the  modlhcatlcHi  of  installm^ta 
accruing  after  the  decree  allowing  them,  be 
altered  in  the  state  where  roidered,  and  if 
this  decree  in  the  drcumstances  must  never- 
theless be  treated  as  a  conclusive  finality 
In  a  sister  state,  then  the  necessary  result 
is  that  such  decree  is  in  the  state  of  Its  ori- 
gin liable  to  modlflcatlcHi,  while  in  anoth^ 
state  it  Is  a  finality,  and  hence  is  there  given 
more  faith  and  respect  and  greater  credit 
than  Is  accorded  to  It  in  the  state  which  gave 
It  existence.  If,  on  the  other  hand,  a  sister 
state  refuses  to  oiforce  a  decree  rendered  in 
another  state  for  a  fixed  sum  of  alimony  pay- 
able presently,  merdy  because  it  is  possible 
that  conditions  have  changed,  upon  wbldi 
the  court  whidi  rendered  the  decree  may  pos- 
sibly, in  the  exercise  of  Its  discretion,  diange 
the  decree,  then  the  Inevlteble  result  is  that 
such  decree,  although  capable  of  enforcement 
In  the  state  of  its  origin,  can  never  be  en- 
forced In  the'  sister  state  during  the*llfe  of 
the  debtor,  and  therefore  sudi  decree  would 
in  the  sister  state  receive  lees  faith  and  re- 
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sped  and  be  lem  credited  tJian  In  the  state 
whldi  gave  It  life  and  existence. 

If  .the  posalbUlty  modlflcation  must  be 
entirely  removed,  and  If  this  tact  most  be 
afflrmatlTely  shown  by  the  Judgment  creditor 
AS  a  condition  precedent,  before  an  nnftlth- 
ful  hOBband  can  In  a  edster  state  be  compelled 
to  pay  alimony,  or  an  unnatural  father 
forced  to  help  to  maintain  his  own  children, 
then  no  decree  for  the  present  payment  of 
alimony  can  ever  be  mforced  In  a  slater 
state,  if  the  court  In  wbic^  the  decree  was 
rendered  may,  because  of  possible  changes 
,in  conditions,  In  the  exercise  of  its  discre- 
tion, see  fit  at  some  future  but  Indefinite  time 
to  (^ange  the  decree.  In  the  very  nature  of 
things,  some  period  of  time  will  always 
elapse  between  the  rendition  of  the  decree 
and  t^e  commencement  of  an  action  In  the 
sister  state,  where  the  fugitive  husband  or 
father  may  be  found,  and  this  period  of 
lapsed  time  will  always  afford  a  basis  for 
the  dalm  that  this  kind  of  a  decree  Is  not 
a  finally,  with  the  result  that  the  sister  state 
becomes  an  asylum  tor  marital  and  paraital 
sla<^er8. 

In  stHne  rejects  a  deo-ee  for  alimony  pay- 
able presently  Ls  different  from  a  decree 
which  provides  for  the  futnre  payment  of 
alimony  in  Installments,  even  though  both 
decrees  are  liable  to  modification.  One  Is 
res  adjudleata  up  to  the  very  moment  of  ma- 
turity, while  the  other  Is  not  One  Is  made 
an  the  theory  that  the  money  ought  to  be 
jfoiA  Immediately,  while  the  other  Is  not 
The  statutes  of  Minnesota  afford  means  for 
compelling  the  payment  of  alimony,  for,  be- 
sides other  processes,  the  court  may  make  the 
decree  a  lien  upon  real  estate  or  authorize 
Its  oiforcement  by  execution  against  proper- 
ty, real  or  personal.  A  decree  for  alimony  pay- 
able presently,  which  Is  camble  of  enforce- 
meot  iHa&e,  oagbt  to  be  made  capable  of  en- 
forcement here. 

The  plaintiff.  Hlldegarde  Levlne,  cannot 
claim  for  h&t  decree  the  protection  of  the 
foil  fiiltb  and  credit  clause,  unless  she  al- 
leges and  proves  that  it  Is  a  finality.  The 
holding  In  Howe  v.  Rowe,  76  Or.  491, 149  Pac. 
633,  Is  authority  for  ruling  that  the  Install- 
ments which  have  accrued  since  the  rendition 
of  the  decree  are  not  ^titled  to  the  pro- 
tection of  the  federal  Constitution  until 
transformed  Into  a  final  judgment  for  a  defi- 
nite sum  payable  presently,  as  was  done  in 
De  Vail  V.  De  Vail,  57  Or.  128,  100  Pac. 
755.  110  Pac.  706;  and  when  the  accrued  In- 
Btallments  are  so  transformed,  they  wUl  pos- 
Bess  a  quality  of  finality,  exactly  the  same  as 
the  first  Installmakt,  which  became  due  on 
the  very  day  wnen  the  decree  was  rendered. 

A  decree  for  the  present  payment  of  a  fixed 
sum  as  alimony,  even  though  not  absolutely 
final  under  the  law  of  the  state  where  ren- 
dered. Is  neverth^ess,  when  unpaid,  at  least 
prima  fade  final  in  a  rister  state,  and,  in  the 
abaaioe  of  erldoace  to  the  ctmtrary,  la  soffl- 


dent  to  support  a  Judgment  In  the  sirter 
state.  Wells  t.  Wdls,  209  Uasa  282,  95  N. 
B.  845,  36  L.  B.  A.  (N.  8.)  661 ;  section  696, 
L.  O.  L.  Ai^lylng  this  rule  to  the  instant 
case,  we  are  brought  to  the  conclusion  that 
the  plaintiff  la  entitled  to  a  Judgmait  for 
the  first  Installment 

[9]  If  tlie  original  decree  has  been  modi- 
fled,  the  defendant  may  allege  and  prove  the 
modlflcatl<m,  a;id  obtain  fnmi  It  the  benefit 
it  gives  him.  If,  when  sued  in  a  sister  states 
the  def^dant  thinks  he  la  entitled  to  a  modi- 
fication of  the  original  decree,  It  is  apiure- 
hCTded  that.  If  a  proceeding  Is  paiding  in  a 
sister  state  for  the  oiforcement  of  the  de- 
cree rendered  in  another  state,  such  pending 
proceeding  wUl,  upon  a  proper  showing,  be 
suspended,  and  the  defendant  afforded  a  rea- 
sonable time  within  whldi  to  apply  for  a 
modification  of  the  original  decree ;  or,  if  a 
modification  occurs  at  any  time  In  the  state 
where  the  decree  originated,  the  court  In 
the  sister  state,  "by  proper  proceedings  Insti- 
tuted therein,  will  give  effect  to  such  modifi- 
cation, thereby  carrying  out  the  requirements 
oi  the  federal  GonstitutlaD."  Trowbridge  t. 
Spinning,  23  Wash.  48,  67,  62  Pac.  126, 130  (64 
L.  R.  A.  204,  83  Am.  St  Rep.  806).  But  un- 
til the  decree  is  modified  in  the  state  of  Its 
origin  it  Is  to  be  treated  as  a  final  Judgment 
Mataon  v.  Matson  (Iowa)  173  N.  W.  127, 1S8; 
Paulln  V.  Paulin,  195  HI.  App.  350,  352. 

[1 1]  The  complaint  does  not  contain  a  pos- 
itive and  direct  all^atlon  that  the  Minneso- 
ta decree  was  rendered  on  October  20,  1913. 
There  Is,  however,  an  averment  that  "on  the 
20th  day  of  October,  1913,  and  for  more  than 
two  years  prior  thereto,  the  plaintiff  and  de- 
fendant were  husband  and  wife,"  and  there 
is  also  a  subsequent  avermrat  that  the  Min- 
nesota suit  terminated  In  a  decree  divorcing 
the  parties,  granting  the  care  and  custody  of 
the  child  to  the  plaintiff,  and  awarding  ali- 
mony to  the  plaintiff,  to  be  paid  to  her  in  in- 
stallments, "the  first  payment  to  be  Octo'ber 
20, 1913,"  and  when  those  two  separate  aver- 
ments are  taken  together,  the  unavoidable 
and  necessary  inference  to  be  drawn  from  the 
pleading  Is  that  the  first  Installment  was  pay- 
able on  the  date  of  the  rendition  of  the  de- 
cree, and  hmce  this  opinion  assumes  that  the 
first  installment  was  made  payable  the  very 
day  when  the  divorce  decree  was  rendered. 
But,  in  order  to  make  "assurance  doubly 
sure,"  Instead  of  entering  a  Judgment  here 
In  favor  of  the  plaintiff  for  the  amount  of 
the  first  installment  as  we  could  do  under 
the  terms  of  article  7,  S  3,  of  the  preset  Con- 
stitution, the  cause  will  be  remanded  to  the 
court  below  for  such  further  proceedings  aa 
may  not  be  Incon^stent  with  this  (H>lnlon. 
If  the  first  Installment  was  In  truth  not  made 
payaUe  on  the  day  when  the  Minnesota  de- 
cree was  r^dered,  the  defmdant  should  be 
afforded  an  opportunity  to  plead  sudi  fact 
If,  however,  the  first  Installment  was  In  reali- 
ty made  iiayaUe  contanporaneonsly  with  the 
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rendition  of  tbe  decree,  thm  the  plaintiff  la 
entitled  to  a  Judgment  for  the  amount  of  the 
lnstallm«it,  imlees,  course,  It  is  made  ap- 
pn^rlately  to  appear  that  It  has  been  paid, 
or  that  by  a  subeeqaoit  modification  of  tbe 
decree  the  installment  has  been  vacated,  or 
the  amount  of  It  changed.  The  plaintiff  can- 
not recover  any  Inatallments  which  have  ac- 
crued after  the  date  a£  the  rendition  of  tbe 
decree,  until  the  Minnesota,  court  which 
^nted  the  original  decree,  adjadicatea  the 
amount  of  the  arrears,  and  by  snch  adjudi- 
cation transfMins  tbe  accrued  installmenta 
into  a  fixed  sum,  payable  presently. 

[11]  Althougji  this  is  an  action  at  law,  and 
the  appeal  has  resulted  In  a  reversal,  never> 
theless,  for  the  same  reason  ttaat  was  given 
In  Howe  v.  Bowe,  7fl  Or.  491,  497,  149  Pac; 
SS3,  and  on  the  authority  of  Stabler  v.  M^- 
vln,  89  Or.  226,  232,  178  Pac.  896,  we  do  not 
allow  the  defendant  a  judgment  for  costs 
and  disbursements,  and  therefore  nMther 
inrty  shall  have  judgmoit  for  costs.  Olson 
V.  Helsen,  90  Or.  176, 181,  175  PaC.  869;  Mil- 
ler Lumber  Co.  v.  Davis,  186  Faa  462. 

Tbe  jndgm»t  is  reversed,  and  the  cause 
iB  remanded  tor  farther  i^oceedlngs. 

IteBBSDE,  O.  3^  and  BENSON,  omcnr. 

BTTRNnrr,  X  (dissenting).  In  my  Judg- 
ment, it  is  erroneous  to  assume  ttiat  the  date 
of  the  divorce  decree  In  Minnesota  was  Oc- 
tober 20,  1913,  and  upon  that  basis  farther 
to  assume  that  tbe  inatalbn«it  of  mainte- 
nance payable  on  that  day  was  one  payable 
presently,  so  as  to  make  the  decree  prima 
fiidc  final  pro  tanto. 

Tbe  complaint  In  tbe  case  before  as  does 
not  expressly  all^  the  data  of  the  com- 
mencement of  the  suit'  for  dlT<m»  or  of  tbe 
decree  th«dn.  In  stdutance,  its  stat«nent 
is  that  aa  October  20,  1913,  the  parties  wen 
husband  wife,  that  prior  Qiereto  the  wife 
instituted  the  suit,  and  that  afterwards,  with- 
out mention  of  tbe  date,  a  decree  was  ren- 
dered requiring  among  otta^  things,  that 
tbe  first  paymoit  of  allmtmy  be  made  on  tbe 
day  mentioned.  On  demurrer,  tbe  plead- 
ing attadEed  la  most  stroni^  construed 
against  the  pleader.  Nothing  Is  tafcen  by  in- 
tendment. Seeing  that  tbe  parties  were  hus* 
hand  and  wife  on  that  day,  it  Is  qolte  as  per^ 
mlsEdble  to  assume  that  tbe  date  ^pressed  for 
the  first  paymoit  is  void,  as  undertaking  to 
antedate  the  time  of  paymrat,  as  by  a 


strained  oonstructlon  to  Impart  finality  to 
tbe  pittance  of  f  12.S0,  and  vrithhold  the  same 
sanction  from  the  arrearages  of  fl^SOO 
charged  against  the  defendant  Again,  at 
the  commencement  of  this  action  on  April  30, 
1918,  64  months  and  10  days  had  elapsed 
since  October  20, 1913.  The  installments  pay- 
able In  that  period  under  tbe  Minnesota  de- 
cree amount  to  $1360.  The  plaintiff  sues 
here  for  only  $1,800.  Hence  we  cannot  say, 
as  of  a  certalnt7i  that  she  demands  tbe  first 
installmeut. 

Passing  this,  however,  we  find  in  tbe  com- 
plaint that  In  Minnesota,  having  made  an  or- 
der for  maintenance  of  children  involved  In  a 
divorce  suit,  the  court  may  from  time  to  time 
subsequently  revise  or  alter  the  order.  The 
statute  there  makes  no  distinction  between 
an  amount  payable  presently  and  one  payable 
in  future.  Both  are  equally  subject  to  reri- 
slon.  l%e  liability  to  pay  each  of  tbem  de- 
pends on  the  &cts  aa  they  exist  and  are  as- 
certained when  the  decree  is  rendered.  Thus 
far  both  are  to  be  classified  as  res  adjudicata. 
They  rest  on  the  same  foundation.  If  tho 
amount  of  either  is  to  be  changed,  as  it  can 
be  under  Hie  Minnesota  statute,  it  must  be 
for  some  new  craidlUon  arising  since  the  ren- 
dition of  the  decree.  For  these  reasons,  based 
on  the  doctrine  of  Howe  v.  Rowe,  76  Or.  491, 
140  FsLC  523,  fLB  upon  stare  decisis,  I  am  of 
the  opinion  that  the  plaintiff  has  not  shown 
a  final  decree  In  Minnesota,  entitled  to  full 
faith  and  credit  here,  either  as  to  the  install- 
ment of  $12^60  assumed  by  construction  to  be 
made  payaUe  presently,  or  as  to  those  con- 
fessedly accruing  afterwards,  and  hence  has 
not  stated  a  cause  of  action. 

If  the  complaint  is  sufflcirat  to  allow  the 
plaintiff  to  recover  the  trlfie  of  $12.00,  it  does 
state  a  cause  of  action,  and  Is  good  as 
against  the  general  demurrw.  The  defend- 
ant ought  to  be  restricted  to  his  objection  aa 
stated.  If  it  Is  bad  at  all,  it  is  untenable  in 
toto.  In  that  view,  tlie  judgment  ou^t  to 
go  for  the  full  amount,  a  result  seemingly 
more  consonant  with  rl^t  and  justice  Be- 
cause of  the  precedents,  bowever,  I  am  of  t^e 
<n>lnion  that  tbe  plaintiff  should  be  remitted 
to  <4)talnlng  a  flual  Judgment  In  Minnesota 
conclusivdy  entitling  her  to  sudi  arrearages 
as  tbe  court  there  shall  a^rd  her.  as  Il- 
lustrated in  tbe  De  Tall  Case. 

I  dissent  from  the  conclualon  of  Mr,  Jus- 
tice HABBIS. 
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Judge.  The  decree  Is  therefore  affirmed,  hot 
without  costs  to  ^tber  party  In  this  court 


PLITMMEB  V.  PLUMMBB, 


(Sapreme  Oourt  of  Oregon.    Vtp.  17,  1820.) 

DlVOSOE  «=3>130— ETIDXKOS  of  wm'B  CBUXL- 

TT  saowina  ou>und  bob  dxvobcb. 
In  a  hiuband's  divorce  aolt  for  cmd'BSd 
inhaman  txeatment,  'where  the  evidence  showed 
a  year  or  more  of  domestic  peace  after  the  mar- 
ria^,  and  that  thereafter  the  relations  of  the 
parties  became  estranged  nntil  they  reached  the 
breakinff  point,  and  reconciliation  apparently 
became  impossible,  notwithstanding'  efforts  to 
bring  abont  an  adjiutment  of  difEerenefl%  decree 
for  plaintiff  hnaband  was  proper,  and  will  be 
affirmed. 

Department  1. 

Appeal  from  Olrcolt  Coar^  Hnltnomali 
Gotinty;  Geo.  W.  Staidetoo,  Judge; 

Suit  for  divorce  by  Horace  B.  Plummer 
against  Marie  W.  Plummer.  From  decree  f<nr 
plaintiff,  defendant  appeals.  Affirmed. 

TbB  iflaintlff  began  tfals  snlt  for  a  dlvoroe 
by  msng  a  complaint  on  Ainril  8, 1018,  Charg- 
ing the  defendaittt  with  cruel  and  Inhuman 
treatment  The  defendant  answond  1^  de- 
nying tbo  accusattons  made  agsinst  her  and 
by  maUng  a  coanter  diarge  of  cruel  and  In- 

was  a  decree  for  the  plain  tifT.  me  defend- 
ant appealed. 

Henry  S.  Westbrook,  of  Portland,  for  ap- 
pellant 

Herbert  B.  Dewart  of  Portland,  for  re- 
qiondent 

HABBIS,  J.  The  plainttft  had  two  diil- 
dren,  one  aged  mven  and  the  other  aged  six 
years,  by  a  i>rior  marriage ;  and  the  defend- 
ant had  three  ehUdroi,  aged,  respectively, 
fbxee,  flv^  and  dght  years,  by  »  previons 
marriage.  The  parties  to  this  suit  were  mar- 
ried on  Mardi  20,  1017.  In  tbe  language 
of  the  i^aintlir,  "The  first  three  months  of 
oar  married  life  ttiere  was  naturally  more  or 
lees  of  the  honeymoon  period;"  while  ac- 
cording to  Oie  testimony  of  the  defendant 
*'oar  distarlMnce  cunmenced  Bh(»tly  after 
we  were  married."  Tbe  d<miestic  atmos- 
phere seems  to  bare  been  fairly  dear  until 
June  or  possibly  July,  1018,  wlieai  rumblings 
could  be  heard.  The  clouds  began  to  gather 
in  the  domestic  sky,  and  flnaUy  In  October  the 
Btorm  bn^e,  and  thenceforth  recondllatt<m 
apparently  became  Impossibly  notwiChstand- 
Ing  eOPorts  to  bring  about  an  adjustment  of 
dlflerences.  A  recital  and  on  analysis  of  all 
the  evidence  oonld  not  serve  any  useful  pur- 
pose vhatBoever;  and  for  that  reason  It  is 
snffldent  to  say  that  the  «itire  record  baa 
been  read,  and  It  has  received  our  careful  con- 
sideration. An  examination  of  the  evidence 
brings  us  to  t^e  conclusion  that  the  facts 
warranted  the  decree  rendered  by  the  trial 


McBBIDB,  a  J.,  and  BilAN  and  BUB- 
NS/TE,  concur. 


cm  OF  mutSBOBO  v.  public  sebvigb 

OOUBOSSIOK  OF  ORGGON  at  aL 

(Supreme  Ooort  of  Oregon.   Feb.  17,  1^.) 

CoNsnrunoNAi.  law  <g=3l35— Waters  and 
WATEB  coim»8  <&=>200(2)— Fbanohise  con- 

TBACT  BffTWEBN  CITT  AND  POWER  CO  MP  ANT 

wm  nrsTALLUEnTB  or  HTDRAins  nor  fbo- 

PBirTAST  BtTT  aATB-MAKINQ. 

Franchise  contract  between  dty  and  power 
company,  whereby  the  company  agreed  to  in- 
stall aa  many  fire  hydrants  as  shoald  be  order> 
ed  by  the  dig,  for  which  iha  dty  agreed  to  pay 
fl  a  month  each  for  five  years,  after  which 
the  company  was  to  maintain  and  install  hy- 
drants without  coflt  to  the  dty,  held  a  rate- 
making  contract  made  by  the  dty  not  exdn- 
aively  In  its  pn^rletary  capadty,  so  that  tba 
Public  Service  Commission  could  order  the 
company  on  its  petition  to  discontinue  free 
hydrants  and  charge  the  city  $3.50  a  month  for 
each  hydrant  without  violathig  Const.  U.  6. 
art.  1,  I  10,  prohibiting  impairment  of  the 
obligati<ms  of  contracta. 

In  Banc. 

Appeal  from  Circuit  Court  Washington 
County ;  George  B.  Bagl^,  Jndg& 

Suit  by  the  City  of  Hillsboro  against  the 
Public  Service  Commission  of  Oregon  and 
the  North  Coast  Power  Company.  From  de- 
cree dismissing  the  suit  plaintifC  aiv^ols. 
Affirmed. 

This  Is  a  suit  hy  the  dty  of  HlUsboro  to 
set  aside  an  order  of  ttie  Public  Service  Com- 
mission, and  to  enjoin  the  North  Coast  Power 
Company  from  collecting  rentals  for  fire  hy- 
drants in  the  dty  of  Hillsboro.  The  sub- 
stantial facts  as  recited  In  the  complaint  are 
that  on  September  7,  1009,  plaintiff,  by  ordi- 
nance, entered  into  a  contract  with  the  Hills- 
boro Water,  Ught  &  Power  Company,  where- 
by a  franchise  was  granted  to  the  latter  to 
use  the  streets  and  alleys  of  the  dty  for  lay- 
ing watnr  mains  and  service  pipes,  and  to 
erect  and  maintain  poles,  wires  and  fixtures 
tber^  for  conducting  electricity,  and  the 
grantee  tliereafter  laid  Its  p^pes,  erected  Its 
pedes,  and  placed  its  wires  and  equipm^kt  for 
tbo  purpose  of  supplying  the  dty  and  its  peo- 
ple with  electric  ll^ts  and  water,  and  en- 
gaged  in  adling  water  to  the  gweral  public 
as  a  pn|>lic  ntllUy  within  the  city.  There- 
after tbe  HiUsbon)  Water,  U^t  &  Power 
Company  aei&  its  frandilse  and  other  propM^ 
ty  to  the  Washington-Oregon  Corporation, 
wbidi  latw  transfored  Its  Interests  to  thR 
defendant  North  Coast  Power  Company. 
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Each  of  the«o  •everal  pabUe  service  corpora- 
tloiu,  In  torn,  accepted  and  evented  mider 
the  frandiise  wb!<^  among  otlwts,  contained 
the  following  filanse: 

'^e  grantee  ihalt  alao  Inetall,  free  of  coat 
to  the  cit7  of  EBIlaboro,  as  manj  dngle  or 
doable  hydrants  of  ctandard  make  and  aiae  ai 
shall  be  ordered  by  said  city,  at  sodi  places 
as  the  dty  may  hereafter  desicnate,  and  shall 
maintain  and  keep  the  same  In  repair.  The 
shall  pay  to  grantee,  for  a  period  of  five  years 
from  the  date  of  acceptance  of  tUs  ordinance, 
a  rate  of  $1.00  per  calender  month  for  each 
fire  hydrant  installed  and  maintained  in  said 
d^,  and  after  said  five  year  period  expires, 
grantee  shall  maintain  all  hydrants,  and  install 
new  hydrants,  free  of  cost  to  the  dty." 

The  power  of  tibe  mnnldpalltar  to  enter  In- 
to the  franchise  contract  la  found  In  the  fol- 
lowing proTlslon  ot  its  cliarter: 

THm  dty  eonndl  shall  bare  power  wttbin  the 
dty  of  BUlsboro  *  *  •  to  make  provisions 
for  Bghttng  the  dtj  and  providing  the  dty  with 
light  and  to  contract  with  any  person,  persons 
or  corporation  therefor;  to  make  provisions  for 
providing  the  dty  with  water  and  fire  protec- 
tion, sewers  and  street  sprinkling  and  to  con- 
tract with  any  person*  persons  or  corporation 
therefor." 

Dnrlng  the  year  1918,  the  defoidant  North 
Ooast  Power  Company  applied  to  the  Public 
Berrlce  Oommlsslon  of  Oregon  for  permission 
to  charge  the  dty  of  Hills boro  $6  per  month 
fbr  eadi  and  every  bydrant  installed  within 
the  city  of  Hillsboro.  Thereafter  a  hearing 
was  had  before  the  Public  Service  Cwnmls- 
slon,  at  which  the  partlea  appeared  by  their 
sereral  attorneys,  and  thereafter  the  com- 
mlsrion  made  Itv  flndinga  of  fiict  and  the  fol- 
lowing order: 

"It  is  therefore  ordered  that  the  North  Ooast 
Power  Company  be  and  is  hereby  anthorlzed 
to  discontinDe  free  hydrants  and  water  there- 
for to  the  dty  of  Hillsboro  for  fire  protection 
purposes,  and  that  in  lien  thereof  it  shall 
cha^  for  such  service  pt  the  rate  of '  $8.60 
per  month  per  hydrant  now  connected  for  said 
dty  of  HiUaboro,  a  reasniable  date  for  this 
order  to  become  effectire  la  Nornnber  1,  1918l" 

The  complaint  alleges  that  the  Public  Serv- 
ice Commission  was  witho\it  Jnriadictlon  to 
make  this  order,  because,  in  entering  into  the 
contract,  the  city  was  acting  in  its  prtvrte- 
tary  capadty,  and  that,  if  the  Public  Utilities 
Act  att»npta  to  authorize  such  action,  th^ 
the  act  is  In  vitiation  ot  section  10  of  artide 
1  Ot  the  Constitution  of  the  United  States, 
rdating  to  the  Impairment  of  the  obligations 
of  contracts,  and  contrary  to  the  provisions 
of  section  la  of  artide  4  and  section  2  of  ar- 
ticle 11  of  the  Constitution  of  Oregon.  That 
said  order  is  void  because  the  Public  Utilities 
Act  is  not  retroactive.  E^ch  of  the  defend- 
ants filed  a  demurrer  to  this  complaint  npon 
tiie  ground  that  It  does  not  state  facts  suffi- 
cient to  C(«kstttute  a  cause  of  suit  Tlie  de- 


murrers  having  been  snahilnwl  by  the  trial 
court,  the  plaintiff  declined  to  plead  over, 
and  a  decree  was  entered  jHifilfring  the  suit, 
from  whlA  plaintiff  appeals. 

S.  B.  HustMi,  of  Portland,  for  aiK>^lant 
J.  O.  Bailey,  Asst.  Atty.  Gen.  (George  M. 
Brown,  Atty.  Qen^  on  the  brief),  for  re^nd- 
ent  Public  Service  Commission. 

a  A.  Hart,  of  Portland,  and  £.  U.  Hayden, 
of  Taooma,  Wash.  (Carey  &  Kerr,  of  Port- 
land, and  Hayden,  Lan^me  ft  Metsger,  of 
Tacoma,  Waefa.,  on  the  brief),  for  re^Kmdent 
Nortii  Ooast  Power  Co. 

BENSON,  J.  (after  stating  the  facts  as 
above).  Plaintiff  bases  its  argument  io  sup- 
port of  the  eoMdmcy  of  the  oomidalnt;  upon 
the  Bxmwtm  to  four  ijaestUms  wbkfli  lis  ahle 
comisel  fonnulates  thus: 

"lirat  Did  the  ctiy  of  HOIsboro  have  author- 
ity to  make  the  contract? 

"Second.  Was  Uie  contract  Invtdved  herein 
a  matter  In  wUA  the  goieral  pnblte  Is  con- 
cerned, or.  In  other  wwda,  is  it  a  rate-maUng 
contract? 

"Third.  Was  the  contract  involved  In  this 
case  made  by  the  dty  in  its  governmental  ca- 
padty, or  in  its  proprietary  capadty? 

"Fourth.  If  this  contract  was  entered  Into 
by  the  dty  in  its  proprietary  cwadty,  has  the 
Public  Service  Commission  authority  to  Inter- 
fere with  itr 

As  r^rds  the  first  of  these  qoestlona^  it 
maj  be  remarked  that  the  defoidants  do  not 
serioosly  .question  tiie  fact  ttiat;  whea  the 
frandilse  was  granted  by  the  dty  and  acc^tt- 
ed  by  the  public  sorlce  corporation.  It  was 
a  valid  contract,  and  tot  the  puposa  ot  ttUs 
dlscuadon  it  may  be  conceded. 

Thd  remaining  anestlons  are  so  interde- 
pendent as  to  be  beyond  the  reach  of  «  prac- 
ticable separate  consideration.  Oonusd  for 
plaintiff  argnes  Out  tiis  power  to  ^orlde  a 
water  system  is  not  govenunental,  but  strict- 
ly proprietary,  and  dtes  In  support  of  this 
premise  Tone  t.  TlUamook  <Sty,  B8  Or.  886, 
114  Pac.  IMa  In  tiiat  case  BCr.  Justice  Me- 
Bride,  tor  tiie  court;  says: 

"The  power  to  provide  a  water  system  la  not 
governmental  nor  legislative  in  its  character, 
hot  atrieUy  proprietary,  and  the  dty,  when  en- 
gaged in  prosecuting  such  an  improvonent,  la 
dothed  with  the  same  authority  ii|id  sididect  to 
the  same  liabilities  as  a  private  dttaen.** 

In  shiq>ort  of  this  doctrine  the  opinlm 
from  which  we  quote  cites  the  frequently 
approved  case  of  Esberg  Cigar  Co.  v.  Port- 
land. 84  Or.  282,  06  Pac.  961,  43  U  R.  A. 
44S,  76  Am.  St  Rep.  661.  Both  ot  these  cas- 
es are  clearly  distlngnishable  from  the 
present  controversy,  by  the  c<»itrolllng  fact 
that  in  each  of  them  the  munidpallty  was 
the  owner  of  the  water  system,  and  was 
gaged  in  operating  It  for  j^flt,  and  In  nei- 
ther case  did  the  dty  occoi^  the  posltlott  <tf 
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a  cnstouer.  Vha  dlaUneUoii  twtween  audi  a 
case'and  one  in  wbldi  tte  dtr*  Uke  Its  fn- 
babitants,  Is  a  cnstomer.  Is  exiffesBly  recof- 
nlzed  In  flte  statate  creating  the  public  serr- 
Ice  commtesloa.  In  section  1  <a  whldi  we  find 
this  langnage; 

"No  plant  owned  or  operated  hj  a  mnnlcipal- 
ity  shall  be  deemed  a  paUJc  utility  under  or 
for  the  purpoaes  of  this  act**  Lam  1911.  p. 
488. 

It  does  not  follow,  therefore,  that  every 
contract  tor  secnrlng  the  service  of  a  pnbUc 
necessity  la  exduslvely  proprietary  In  Its 
nature.  The  twofold  diaracter  of  many  of 
such  contracts  is  dearly  Indicated  by  the 
following  excerpt  from  section  1808,  8  Dil- 
lon on  Municipal  GorporatI<His: 

"No  uniform  rule  can  be  applied  to  all  the  dr- 
cumstancea  in  whldi  the  mnniclpalitr  acts  un- 
der power  to  furnish  water  or  light,  or  to  con- 
tract therefor.  Thus,  when  it  is  sought  to 
charge  the  muutcipalitr  with  responsibility  for 
property  destroyed  throa^  failure  to  exerdae 
its  power  to  ftunish  water  for  fire  protection 
or  for  negligence  in  the  exercise  of  the  power, 
it  has  been  r^eatedly  said  that  the  grant  of 
power  must  be  regarded  as  ezdufiiTely  for  pub- 
Uc  pnrpoaes,  and  as  belonging  to  the  munidpal 
corporation,  when  assumed,  in  its  pttblic,  polit- 
ical, or  munidpal  character.  Smilarly,  in 
granting  a  frandiise  or  privilege,  or  giving  its 
consent  to  a  pnUic  service  corporation  to  use 
the  streets  and  highways  of  the  munidpality 
for  the  purpose  of  laying  its  maina,  its  pipea, 
etc,  the  muiidpiJi^  exerdsea  a  delegated  leg- 
ialatln  power  derived  from  &e  state,  and  can- 
not be  regarded  as  actins  solely  In  its  so-styled 
private  and  proprietary  capadty,  althou^  tbe 
object  of  the  exerdse  of  the  power  may  be  to 
enable  the  grantee  of  tbe  franchise  or  privi- 
lege to  perform  a  contract  to  furnish  the  mn- 
nidpaUtr  and  its  InhaUtanta  with  water  or 
light- 
In  the  present  case,  the  contract  upon 
which  plalntlft  relies  grants  to  the  defend- 
ant corporatiDn  a  frandilse  or  privilege  to 
lay  its  mains,  pipes,  etc.,  in  Hie  streets  and 
highways  of  the  dty,  to  enable  It  to  furnish 
the  nninldpality  and  its  inhabitants  with 
water.  In  addition  to  this,  It  provides  that 
for  the  first  five  years  the  defendant  corpo- 
ration shall  serve  the  dty's  fire  hydrants  at 
the  rate  of  $1  per  hydrant  per  month,  and 
that  thereafter  such  service  stiall  be  supplied 
without  diarge.  Does  the  latter  feature  in- 
ject into  the  contract  the  element  of  rate- 
making,  in  whldi  the  public  has  an  interest? 
If  it  does,  then  It  dearly  follows  that  the 
law  as  expounded  In  the  case  of  Woodbum 
T.  Public  Service  Commission,  82  Or.  114, 161 
Pac.  391,  U  B.  A.  19170,  98,  Ann.  Cas.  1917E, 
996,  settles  every  othor  omtentlffli  In  tbe 
case  and  Is  condnslTe  against  the  plalnttfrs 
position. 

In  seeking  to  determine  whether  or  not 
this  la  a  rate-maklns  contract,  we  may  not 


lose  Bl|^t  <jt  tbe  fact  that  tlis  deCoidant  cor- 
pnatltti  bss  dealt  with  the  dty  for  Hm  ex- 
dusive  purpose^  so  far  as  this  case  is  con- 
cerned, of  selling  and  delivering  water  to 
the  smnidpalUy  and  Its  Inhabitants.  It  U 
not  particularly  Interested  In  the  use  to 
whldi  the  water  may  be  pnl^  and.  Indeed,  It 
is  necessarily  applied  to  an  Infinite  vsrletar' 
of  uses.  One  custtuiier,  oondnctlag  a  lirery 
staUe,,  nses  it  tar  waterli^  his  horaes  and 
washing  the  stains  of  travel  from  his  Tdit 
des ;  another,  being  a  fiorist,  onploys  it  In 
supplying  his  t^ider  i)lante  wltti  needed 
moisture;  another  conducts  a  large  hotel 
vrith  hot  and  cold  water  in  every  room,  for 
the  convenient  use  of  his  guests;  a  lai^ 
manufacturing  plant  Is  equipped  with  an 
elaborate  system  of  pipes  and  hose  for  the 
purpose  of  dimlnating,  to  as  great  an  extent 
as  possible,  the  fire  hazards  of  his  business; 
while  still  ano^er,  the  munldpallty  Itsell^ 
being  supplied  with  fire  engines,  hose  carts, 
and  other  equipment,  establishes  large  hy- 
drante  at  craivenient  stations  for  the  purpose 
of  using  water  In  suppressing  conflagrationB. 
The  dty  Is  therefore  as  mndk  a  customer  as 
any  of  tbe  others.  The  pnbUc  service  corpo- 
ration which  is  to  supply  the  water  for  these 
varied  needs  must  recdve  a  fixed  compensa- 
tion from  eadi  custraner  who  avails  himself 
of  the  service.  And  the  determination  of 
what  shall  be  paid  by  each  is  just  as  much 
an  act  of  rate-making  In  oae  instance  as  In 
the  other.  In  the  case  of  Bandpolnt  Water 
ft  Light  Oo.  V.  City  of  Sandpoint,  81  Idaho, 
498,  173  Pac  972,  L.  R.  A.  1918P,  1106,  the 
issue  was  as  to  the  power  of  the  utilities 
commission  to  revoke  the  right  of  the  dty  to 
receive  water  free  of  diarge^  and  to  fix  a 
hydrant  rental  tat  street  sjirinkling.  The 
trial  court  entered  a  jud^ent  in  favor  of 
the  dty^  and  upon  appeal  the  Supreme  Court 
reversed  the  judgment  upon  the  grounds  sink' 
liar  to  those  voiced  In  Woodbum  v.  Public 
Service  Conunlsslon*  supra,  and  assumed, 
without  discussion,  that  sndi  a  trandilse 
contract  Involves  rate-makliv. 

In  Salem  t.  Salem  Water,  Light  &  Power 
Co.,  26&  Fed.  296,  166  a  O.  A.  465,  tbe 
frandiiae  ordinance  contained  a  cTauaB  to 
the  effect  that— 

The  water  company  should  not  diarge  at  any 
time  "higher, rates  for  water  than  is  custom- 
arily  allowed*  for  water  in  towns  or  dties  of 
like  population  on  the  Pacific  Coast;  but  the 
Salem  Water  Company,  its  successors  or  as- 
aigoB,  shall  not  at  any  time  cbarge  more  than 
one  dollar  and  eigh^-two  cents  ($1-82)  per 
month  for  each  hydrant  or  dstefn  actually  sup- 
plied. And  the  right  is  hereby  reserved  by  the 
city  of  Salem  to  continue  or  dlBcontinue  to  con- 
nect or  disconnect  any  or  all  hydrants  or  ds- 
tenis  connected,  or  which  may  hereafter  be  con- 
nected with  said  works ;  end  the  dty  of  Balem 
shall  not  pay  for  said  hydrants  or  dstems 
while  the  same  are  disconnected  or  discimtiih 
oed." 
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Tbe  Public  Serrloa  Gommlssion  npcm  a 
hearing  found  that  die  diarge  <tf  $L82  per 
hydrant  ptit  tux  nndne  burden  upm  the  oth- 
er water  users,  and  ordered  the  rate  Increa*- 
ed  to  92JBO  per  hydrant  The  dty  refused  to 
pay  the  Increaaed  rate*  and  the  water  com- 
pany began  an  action  to  recover.  In  the 
OI^OQ  the  court  says: 

"It  is  said,  however,  that  t&ese  cases  are  to 
be  distlncnished,  hi  that  here  the  right  to  ob- 
tain hydrant  serrice  at  rates  not  to  exceed 
those  specified  in  the  franchise  was  held  by  the 
city  purely  in  its  proprietary  capadty.  But 
as  the  municipBl  corporation  is  but  a  political 
subdivision  of  the  state,  and  exists  by  virtue 
of  tbe  exercise  of  tbe  power  of  tbe  state 
throtigh  its  legislative  departmeut,  it  is  our 
opinion  that  the  city  had  no  absolute  proper^ 
right  to  demand  ctuitinaed  hydrant  Berrlce  at  a 
given  rate  as  against  the  right  of  the  state  to 
modify  sudi  rates  of  service  with  the  consent 
of  the  water  company,  notwithstanding  the  fact 
that  as  to  the  water  company  itself  the  contract 
might  be  unalterable  except  with  its  consent." 

Winfldd  V.  PahUc  Swvlee  Gommlnloii 
(Ind.)  118  N.  E.  631.  was  a  case  wher^  a 
dty  had  granted  to  a  telephone  company  a 
franchise  which  spedfled  the  maximum  rates 
to  be  diarged  for  servloe  and  provided  for 
free  tel^one  service  In  q>ecific  c^ces  and 
d^rtments,  to  the  number  ot  21.  O^ere- 
after  tbe  Public  Service  Commission  increas* 
ed  the  maximum  rates  and  denHived  the  dty 
of  Its  free  service.  There,  as  here,  the  pow- 
er of  the  commission  to  Interfere  with  the 
franchise  contract  was  Upon 
this  point  the  court  says: 

"It  is  daimed  by  appellants,  in  substance, 
that  section  8038,  to  say  tbe  least,  is  an  ax- 
press  recognition  of  the  powers  of  the  dty  or 
town  to  contract  in  its  own  interests,  and  that 
the  general  public  is  oat  concerned  nor  its  wel- 
fara  Involved  in  die  question  as  to  wbat,  If  any, 
cmnpensation  tbe  d^  recdves  for  the  jtrivilege 
or  franchise  granted.  Jn  so  far  aa  such  con- 
tract providkig  for  free  tdephone  service  to  the 
dty  deprives  the  utility  .company  of  revenue 
needed  to  maintain  its  operating  fsdlitiea,  or 
cause  the  company  to  charge  other  patrons 
more  than  otherwise  would  be  charged  in  order 
that  the  needed  revenues  may  be  acquired,  It 
may  be  wdl  said  that  the  general  public  is  in- 
terested." 

In  addition  to  these  authorities,  we  note  a 
long  line  of  de<!lslons  by  the  Public  Service 
Commissions  of  tbe  several  states,  all  of 
whldi  treat  the  munldpality  as  being  no  less 
a  customer  than  any  of  tbe  Inhabitants  of 
the  dty. 

The  Maine  Commissi  on.  In  Be  WIscaaaet 
Water  Co.,  P.  D.  R.  1016D,  027,  said: 

"Many  people  think  that  If  a  water  company 
can  be  induced  or  forced  to  make  a  low  price 
to  a  town  for  water  to  be  used  for  fire  protec- 
tion, or  give  water  for  other  municipal  purpos- 
es, the  town  and  its  dtizens  have  beeu  finan- 
daUy  benefited.  This  is  now  regarded  as  a 
proven  fallacy.  Each  water  company  must  re- 
edvo  for  its  aggregate  service  to  the  whole 


puUie  an  amount  suffident  to  pay  all  Its  fixed 
charges  and  expenses,  and  something  more  aa 
a  tail  return  on  capital  invested.  If  it  rendera 
its  service  to  a  certain  group  free  ax  at  lose 
than  cost,  it  must  charge  its  remaining  custom- 
era  an  amount  greater  than  would  be  tiie  case 
if  all  contributed  equally." 

In  Ben  Avon  Borough  v.  Ohio  Valley  Wa- 
ter Co..  P.  n.  R.  1917G,  880,  417,  the  Penn- 
sylvania G<Hnml8slon  aeys: 

"There  is  no  service  rendered  by  the  respond- 
ent that  does  not  require  on  its  part  aDine  ex- 
pense. To  be  more  specific,  the  respondent  is 
at  some  expense  for  all  the  water  suppUed  by 
it,  and  as  all  the  cost  and  expense  induding 
maintenance,  depredation,  and  operation,  to- 
gether witta  a  fair  return  on  its  property,  must 
b«  paid,  it  becomes  sppsrent  tbat  If  some  re- 
cdve  free  service  then  the  cost  of  such  free 
service  is  a  loss  to  the  company  unless  it  faUs 
upon  tiiose  who  do  pay.** 

Again,  In  the  same  case^  we  find  Oils  lan- 
guage: 

'Tniere  is  in  every  munidpality  a  large 
amount  of  proper^  subject  to  general  taxation 
which  does  not  pay  for  any  water  service,  and 
yet  this  same  pn^rty  is  receiving  tbe  general 
benefit  of  the  service  rendered  to  such  munid- 
pality by  the  public  utility,  while  tbe  cost  there- 
of is  placed  upon  private  consumers," 

To  substantially  the  same  effect  are  the 
fdlowlng:  Town  of  HoUister  v.  Holllster  Wa- 
ter Ca  (CaUfomla)  P.  U.B.  1915D,026;  City 
of  Sandpoint  t,  Saiulpoint  Water  &  L.  Co. 
(Idaho)  P.n.  B.1B1SF,44S»  4O0;Gity  ofUnr 
coin  ▼.  Unooln  Water  &  U  Co.  (Dltauda)  P. 
V.  B.  1917B,  176;  Be  Atlantic  Gonnty  Hllec- 
trie  Co.  (New  Jeney)  P.  U.  R.  tUSBrSBBl; 
Smith  T.  (Mty  Water  Co.  of  M«t111  (Wlsom- 
dn)  P.  V.  R.  1916B,  1068;  Re  Warwood  Wa- 
ter ft  light  Oa  (W.  Virginia)  P.  U.  R.  19170, 
329;  Be  Fire  D^t  of  South  Bend  (Indi- 
ana) P.  n.  R.  19BSA,  S8& 

We  have  dted  Oieee  cases  solely  for  the 
light  they  may  throw  npcn  the  question  as 
to  whethCT  or  not  the  franchise  contract  in- 
volved In  die  Instant  case  is  a  rate-maUng 
contract  In  whldi  the  genwal  pnUlc  lias  an 
interest.  In  our  Judgment  they  are  sound  in 
fbeir  reaamlng  and  logical  In  their  dedoc- 
Uon.  We  cuidude  th»efoce  that  the  fran- 
chise ordinance  In  the  ease  at  bar  does  In- 
volve die  subject  of  rate-makiag  and  Is  not 
exdoslvely  a  proprietary  matter. 

In  Woodbum  Public  Service  Commis- 
sion, supra,  we  have  couduslvdy  determined 
that^  whenever  a  dty  enters  into  a  franchise 
agreement  with  a  public  utility  involving 
rates  for  SOTvice,  the  law  reads  into  such 
a  contract  a  stipulation  by  the  dty  that  the 
state  may  at  any  time  exercise  Its  p(dlce 
power  and  change  sudi  rates. 

It  follows  that  the  Judgment  must  be  af- 
firmed, and  It  is  so  ordered. 

JOHNS,  J.,  feeling  disqualified,  took  no 
part  In  the  consideration  of  this  case. 
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(Sapreme  Court  of  Orecon.   Feb.  17,  1920.) 

Afpkai,  and  bbbob  «=>9S7(2>— Vsbdict  oon- 
clubivs  on  appeax. 
Id  view  of  Const,  art.  7.  |  3,  where  there 
ia  conqietent  evidence  to  soitain  the  verdict, 
dispntee  m  to  dlffwent  c<mclaBion>  of  fact  whldt 
might  re— onably  be  drawn  fran  the  ebtcam- 
stuKM  of  the  cue  hj  Ae  trten  of  tin  ficta 
are  aet  at  raat  by  the  Terdict. 


In  Banc 

Aiq>eal  Anm  Orcutt  Goor^  Baker  Ooimly; 
Guatav  Anderson,  Judge. 

On  petition  for  rdMirfaig.  Petition  denied. 

For  former  oi^on,  see  186  Paa  763. 

M.  D.  aifford  and  Cllfltvd  &  Corr^  all 
of  Baker,  and  Thomas  H.  Breeze,  vt  San 
Francisco,  Cal.,  for  appellant 

Jotm  Lk  Rand  and  A.  A.  Smlfli,  Mb  Of 
Baker,  for  respondent. 

BEAN,  J.  Counsel  for  defendant  files  an 
earnest  petition  for  a  recmeideratkni  of  this 
case.  The  main  ccmtentloa  is  that  "tho-e  is 
manifest  error  in  drawing  conclnalons  of 
ultimate  facts  in  diametrical  {^position  to 
Hiose  drawn  by  Mr.  Justice  Harris"  in  the 
former  salt  of  Bessler  t.  IHxby,  80  Or.  613, 
167  Pac  791. 

In  pasataig  we  wish  to  state  that  we  notice 
no  such  conflict  between  Qie  fl»m<ngB  in  the 
former  strit  and  the  condiudoiis  of  the  Jory 
in  ttie  present  case. 

Were  it  not  for  the  fact  that  one  of  the 
learned  coanset  for  defendant  is  from  a 
Bister  state  where  apparently  tliey  do  not 
preserre  the  distinction  between  an  actlcm  at 
law  and  a  suit  in  equity,  as  our  Code  does, 
we  should  not  feel  disposed  to  discaas  this 
question.  In  onr  fomm  (q^lnlon  we  twice 
dedared,  and  we  again  assert,  Qtat  we  do 
not  flnH  the  facts  or  pass  upon  the  question 
of  the  w^ght  of  the  evidence  in  Oiis  law  ac- 
tion, miat  is  the  province  of  tike  Inry.  The 
inhibition  of  our  Constttlitlon  (artlde  7,  |  8) 
Is  as  ftrilows: 

"In  actions  at  lav,  *  *  *  no  fact  tried  by 
a  jury  sliall  be  otberwiae  re-examined  in  any 
court  of  this  state,  unless  the  court  can  affirm- 
atlvely  say  there  is  no  evldenee  to  suM>ort  the 
TCrtiot" 

Therefore,  Jb  referring  to  the  facts  which 
tbe  Jury  found  by  their  Twdlct,  It  is  wly  for 
tbe  purpose  of  ascertaining  wheth«  there  is 
any  substentlal  competent  eridence  to  sup- 
port the  verdict.  That  Is  as  far  as  our  au- 
tluvlty  extends  as  to  concluslwis  ot  fiict  in 
an  action  at  law.  It  doss  not  seem  to  be 
claloied  on  the  part  of  defendant,  and  indeed 
we  do  not  see  bow  it  could,  be  bo  claimed, 
that  there  was  no  competent  evidence  to  bob- 
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tain  the  Terdiet  Tlam  was  some  di^te  It 
is  true,  and  different  concluatonB  of  fiict 
might  reasMiably  be  drawn  from  the  circum- 
stances ol  tbe  case  by  Uke  triers  of  the  fiacts, 
bat  those  matters  were  set  at  rest  tbe 
verdict 

OomiAtint  is  made  in  regard  to  the  state* 
moit  In  ref»ence  to  Blanchard,  tbe  agent  of 
d^endant  of  whom  plalntUTs  predeeenors  t& 
latwest  attempted  to  porduiBe  the  land  in 
question.  Onr  discussioa  of  the  question  oeC 
adverse  possession  of  the  land  In  our  former 
moBorBadam  was  based  upon  the  propoaUloa 
that  the  eraitract  of  porcfaase  under  wMcb 
plalntlfl  and  Ida  pgcdeceBewB  claimed  was 
invalid,  and  we  attempted  |»  so  state,  Plain* 
tiff's  rifht  to  the  land  la  baaed  Bole^  upon 
verse  poBBcsnlwi  thereof  for  the  statutory 
period,  aM  not  upon  a  oontnct  ot  ponAuuSb 
After  a  cazefol  examlnatton  of  the  courte- 
ous petitlfm  for  a  rebearlnfe  we  adlieie  to 
our  former  opinion.  The  petition  Is  denied. 


LATODRBTTB  et  aL  v.  NICKBLJj,  Goonty 
Judge,  et  aL 

(Supreme  Court  of  Oregon.  Vtlb.  24,  1920.) 

1.  BZEODTOBS  AHD  ADUiniSIRATOBB  «:b25G(8) 

— ExBOUTOB  Ann  ixoatsb  KtrnTLXn  to  ap- 
peal raOH  JXLOVAHCB  09  OLAIHB  A0AIim 

fHie  executor  and  trustee  <tf  an  estate  aa 
such  may,  in  his  representative  capacity,  ap* 
peal  from  an  order  allowing  a  claim  against 
the  estate,  and  where  such  ezeeujtor  was  the 
next  of  kin  and  a  beneficiary  under  tbe  will,  he 
has  such  an  individual  interest  as  will  entitle 
him  to  appeal  from  tbe  allowance  of  tbe  claim. 

2.  HxBonroBa  an  ADHxmsnavoBa  «s>2Q6(8) 

~BXB0UT0B*B  ATBUX.  IBOK  (MIIWI  AlAOWina 
CLAIM  NOT  AmonD  BT  ISOKB  BBQUIBUCa 
FATUIfT. 

The  right  of  an  executor  to  appeal  from  an 
order  of  the  county  judge,  directing  him  to  pay 
a  claim,  given  by  L.  O.  L.  {  1^1,  cannot  be 
abridged  by  the  county  court  by  an  order  re- 
guiring  him  to  pay  the  daim  under  penalty  of 
remoral. 

8.  SXBODTOBS  AND  ADlcnflSrSATOBS  <5=>35<8) 
— PATHEIfT  or  OXAOCS  WrTHOUT  OBOXB  or 
COUNTY  CODBT  HO  OBOUND  JOB  BEMOVAL. 

That  an  executor  paid  out  funds  ot  the  es- 
tate without  order  of  the  county  court  ia  no 
ground  for  remova!,  in  view  of  L.  O.  L.  |  1241. 
providing  for  payment  of  dalma  found  just  by 
the  executor  although  the  more  prudent  course 
is  for  an  cxecafior  to  procure  an  order  of 
court  before  paying  out  money. 

4.  EXBCUTOBS  AKD  AOlflKISTBATOBS  <F=»36(141 

— Petition  held  to  state  conclustons  ANn 
no  OBonno  ros  BEyovAi.  or  exbcdtob. 
A  petition,  stating  that  the  executor  wrong- 
fully paid  money  to  persons  not  entitled  to  the 
same,  and  that  sndi  moneya  should  have  been 
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ptid  to  daimant,  etc.,  do«i  not  state  gronndB 
for  remoTal  of  tba  executor;  the  allegfttioiui  be- 
ing mere  conclaaioiii  of  the  pleader. 

Department  1. 

Appeal  from  Clrcnlt  Ooort,  Tambill  Oounty; 

H.  H.  Belt,  Judge. 

Petition  by  I.^man  B.  lAtoorette,  truatee, 
and  Lyman  T.  Letourette,  IndiTldnally,  for 
writ  of  review  against  W.  W.  Mlckell,  Coun- 
ty Judge,  and  O.  B.  Wilson.  Ooonty  C^k, 
and  Ludnda  Bandall,  as  execntrlz  <rf  llie  es- 
tate of  ByiYHi  T.  Bandall,  to  revise  an  (wder 
ol  the  county  Judge  removing  the  tnutee  and 
executor,  because,  Instead  of  paying  the 
claim  of  Ludnda  Randall,  the  trustee  appeal- 
ed. From  a  Jadgmrat  sustaining  the  wilt 
and  annulling  the  decree  and  order  of  the 
oonn^  iudg^  detradants  appeal.  Afflrreed. 

This  Is  an  appeal  from  an  order  of  the  clr- 
cnlt conrt^  sustaining  a  writ  of  revIiBW  to  tbe 
catntj  comt  of  Yamblll  ctmnty  dtdng  In 
probate.  The  salient  points  In  controversy 
may  be  tolefly  stated  as  f<riIow8: 

On  November  14,  Ull,  Willard  H.  latoui^ 
ette  died  testate  In  XambUl  oounty,  and  by 
his  will  antointed  Lyman  B.  Latoorette  ex- 
ecutor and  also  trustee  of  audi  part  ot  his 
estate  as  should  remain  undisposed  ct  after 
admlnlstratiop.  layman  P.  Latoniette  was  a 
son  and  next  of  kin  to  fiie  dooeased  and  a 
beneficiary  under  the  wllL 

On  November  2,  1909,  Arthur  C.  Herlow 
and  Willard  H.  Latoorette  executed  their 
Joint  and  sevwal  promlastn?  note  to  Byron 
T.  Bandall,  whowby  tliey  promised  to  pay  to 
BandaU  Hie  snm  of  fSW^  witti  interest  after 
maturity  at  tba  rate  ot  8  per  cent  and  rea- 
smable  attorney's  fees  In  case  <tf  snlt 

In  Mardi,  1914,  Byron  T.  BandaU  presented 
Uie  note  to  I^man  E.  Latonrette.  as  executor, 
OS  a  claim  against  the  estate  ot  WUlard  H. 
Latonrette,  and  the  claim  was  allowed  In  the 
sum  of  $800. 

On  December  81,  1916^  Bandall  died,  and 
his  widow,  Ludnda  BandaU,  became  ucecu- 
trix  of  his  estate. 

On  May  8, 1917,  Mrs.  RandaU,  as  ei^cutrlz 
of.  Randall's  estate^  filed  a  petition,  setting 
forth  substantially  the  foreg<^ng  facts  In  re- ; 
latlon  to  the  execution,  presentation,  and  al- 
lowance of  the  claim  upon  tiie  9800  note,  and 
alleged  that  the  estate  was  stdvent  and  pos- 
sessed of  property  of  the  value  of  $^000; 
that  the  executor  had  paid  out  a  large  amount 
of  money  upon  claims  which  had  never  been 
filed  or  proven  In  the  county  court,  and  had 
retained  large  sums  of  money  in  his  own 
hands ;  Uiat  the  executor  had  on  hand  suffi- 
cient funds  to  pay  said  claim ;  and  that  pay- 
ment  thereof  bad  been  demanded  and  refus- 
ed; and  prayed  for  an  order  citing  the  ex- 
ecutor to  appear  and  show  cause  why  he 
should  not  pay  said  datm,  and  requiring  him 
to  pay  it  or  be  removed  as  executor. 

To  this  petition  the  executor  filed  an  an- 
swer, admitting  the  executUm  of  the  note^ 


but  aUeged  that  Willard  H.  Latourette  exe- 
cuted it  only  OS  surety  for  Arthur  O.  Holow, 
and  that  said  fact  was  at  all  times  known  to 
Byron  T.  Bandall ;  admitted  the  presentation 
and  approval  of  the  dalm  for  $800,  but  alleg- 
ed that  said  approval  was  obtained  by  fraud 
and  misrepresentation  of  facts  set  forth  in 
the  answer,  and  through  ignorance  ot  the 
true  conditions  under  whidi  said  note  was  ob* 
talned  and  bdd  by  Bandall ;  doiied  that  the 
estate  was  possessed  of  pr<^rty  of  the  value 
of  $40,000,  or  any  greater  sum  than  $11,950^ 
which  he  aU^ed  would  prol>atdy,  under  ta.- 
vorable  cmditions,  seU  for  a  sum  euffideut  to 
pay  aU  claims  against  the  estate,  but  under 
ccmditioDS  existing  at  the  time  of  filing  the 
answer  It  was  alleged  that  It  was  doubtful 
if  the  property  would  be  sufiident  to  pay  aU 
claims;  denied  that  the  executor  had  any 
funds  whatsoever  in  his  hands  applicable  to 
the  payment  of  said  dalm ;  and  admitted  that 
payment  thereof  bad  been  demanded  and  re- 
fused. 

The  answer  then  set  up  the  following  de- 
fense: 

"That  tliis  •xeeator  is  advised  and  believes 
and  aUeges  tlte  facte  to  be  that  the  conaiden- 
tUm  for  Slid  note  and  the  cwdiUons  thereof 
were  and  are  as  follows:  On  or  about  AprU 
Ifi^  1909,  Byron  T.  Bandall,  being  the  owner 
of  a  certain  lot,  50  feet  by  110  feet,  having  a 
buUding  thereon,  at  the  northwesterly  comer 
of  Front  and  Hall  streets,  in  the  dty  of  Wood- 
bum,  Or.,  entered  into  a  contract  with  one  J. 
O.  Oregor;  for  the  sale  thereof  to  said  Qreg- 
ory  for  tbe  sum  of  $2,200,  payable  as  in  said 
contract  provided;  that  thereafter,  at  or  about 
the  time  of  Hie  making  of  said  no^,  aald 
Gregory  sold,  aarigned,  or  transferred  to  said 
Arthur  O.  Harlow  his  ri^t  and  interest  bi  and 
to  said  contract;  that  nid  Gregory,  at  or  about 
the  time  of  making  said  contrad:  with  said 
Bandall,  gave  to  said  Randall  certain  aecnrity, 
tbe  exact  nature  of  whidi  is  to  this  executor 
unknown,  which  security  was  collateral  to  said 
contract  to  gaarantee  the  making  of  certain 
paymeote  on  tbe  pordiase  price  said  prop- 
erty by  said  Gregory;  that  at  Uie  time  bf  said 
transfer  to  said  Harlow  it  was  agreed  between 
said  Bandall  and  said  Harlow  ^at  said  ^r- 
low  should  obtain  and  give  to  said  BandaU  a 
promissory  note  in  the  sum  of  $S0O,  due  In 
three  years  at  6  per  cent.  Interest,  with  said 
W.  H.  Latonrette  as  sarety  thereon,  which  note 
should  be  collateral  secarity  for  the  purpose 
only  of  guaranteeing  paymente  on  said  contract 
by  said  Harlow  to  the  extent  of  $800,  whereup- 
on sndi  note  should  be  surrendered  and  can- 
celed; that  thereupon  said  Harlow  obtained 
such  note,  which  la  the  same  note  set  out  in  the 
petition  herein,  and  gave  the  same  to  said  Ran- 
dall to  hold  upon  said  terms  and  conditlona, 
and  thereafter  said  Harlow  made  payments  on 
said  contract  from  time  to  time  up  to  and  In- 
cluding February  17,  1915,  which  paymente  so 
made  to  said  Bandall  aggregate  more  than  the 
said  sum  of  $800,  to  wit,  the  sum  ot  $947  or 
more,  and  thereby  said  note  was  dlsdiarged, 
and  the  same  should  be  canceled. 

*That  this  executor  further  alleges  that  Iw 
did  not  aieertein  or  leam  the  fiicte  above  stat- 
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«d  until  Imic  after  tho  leedpt  ud  approral  of 
■aid  note  ai  a  daim  against  tb«  eatate  of  aaid 
"WIHard  B.  Latoar«tt«,  deceased;  tbat  said 
Raaten,  at  the  tune  of  presentlDff  said  note  for 
approval  as  a  claim  against  said  estate,  stated 
and  represented  to  tbia  executor  that  aaid  note 
was  given  generally  to  guarantee  all  of  tke  pay- 
ments to  be  made  on  said  contract,  and  your 
czecntor  herein  believed  eald  representationa 
and  relied  thereon,  and  ao  approved  said  claim, 
whereas  in  truth  and  in  fact  said  r4>reeentar 
tioDs  were  and  are  false,  and  said  note  shoold 
not  havtf  been  approved  or  allowed  for  more 
than  the  difference  between  the  amount  of  such 
payments  and  the  amount  of  said  note,  which 
difference  was  at  that  time  the  sum  of  |66,  or 
thereabouts,  and  thereafter  further  payments 
were  made  on  said  contract  by  said  Hartow  to 
said  Randall,  amounting  to  $240.  or  tbere- 
abonta,  and  tiiereapou  said  Harlow,  being  una- 
Ue  to  eontfaine  mi^inc  fnrtber  pajrnMtta,  au- 
rendered  iv  u>d  tamed  bade  s^  property  to 
said  Randall,  after  having  made  permanent  Im- 
provements thereon,  so  tbat  said  property  was 
of  greater  value  when  tnmed  back  to  said  Ran- 
dall than  when  sold,  and  said  Randall  received 
and  accepted  the  same,  and  thereby  said  Ran- 
dall was  and  Is  estopped  from  attempting  to 
obtain  further  payment  on  said  contract  by 
enfordnc  paTment  of  said  note." 

On  Jnly  17,  1917,  the  court,  on  motion  of 
petiUcmer,  stmck  out  that  part  of  executor's 
answer*  last  above  quoted. 

Tbe  cause  thereafter  came  on  for,  hearing 
upon  tbe  petition  and  emasculated'  answer, 
and  tbe  court  found  substantially  in  conform- 
ity with  the  aUegatlona  of  the  petition,  and 
oa  Deeonber  Z,  1917,  entered  a  decree  direct- 
ing  the  executor  to  pay  to  Ludnda  Bnadallt 
as  executrix,  the  sum  of  $1,010  and  costs  and 
diaburaementa  cf  tbe  proceeding,  and  further 
decreeing  tbat  if  he  failed  to  pay  tbe  same 
wiUiin  80  days  an  f«der  diould  be  entered, 
lemovlng  blm  as  executor  and  appointing  a 
snoeessOT  as  administrator,  -with  will  annn- 
ed,  and  fliat  said  executor  make  and  file  here- 
in forOiwltb  a  full  account  (tf  aU  the  pn^ 
erty  of  the  estate ;  ttiat  the  aame  be  tamed 
om  to  bis  sncoeasor,  and  that  the  execntcHr 
account  to  him  for  all  money  and  pnq>erty 
coining  into  hla  hands  as  such  executor  and 
belonging  to  aald  estate;  and,  further,  that 
said  claim  of  said  Byron  T.  Randall  in  Qie 
sum  of  91,010  is  adjudicated  and  decreed  to 
be  a  valid  and  legal  claim  against  this  es- 
tate and  said  executor  is  adjudged  to  be 
estopped  to  further  dispute  the  same,  or  any 
part  thereto 

On  December  17, 1917,  Hie  executor  served 
and  filed  his  notice  of  a^teal  to  tbB  circuit 
court  from  said  order  and  his  undertaking  on 
appeal,  and  the  same  was  perfected  before 
the  expiration  ct  the  80  days  prescribed  in 
the  decree  of  (December  Sd.  ^lereafter,  and 
CD  January  4, 1918,  the  county  court  made  an 
order,  reciting  the  decree  ot  Decanber  8d, 
and,  further  reciting  that  the  executor  had 
urturily  failed  and  refused  to  comply  tliere> 
with,  and  wholly  failed  to  pay  said  claim. 


and  that  Ludnda  Randall  was  enttOed  to  an 
Older  carrying  the  same  into  effect,  it  was 
adjt^ged  that  the  executor  be  removed,  and 
that  M.  D.  Warrwi  be  appointed  executor  In 
his  stead. 

Thereupon  Layman  B.  Latourette,  trustee; 
and  Lydnau  T.  Latourette,  the  next  of  klu  oC 
deceased  and  one  of  the  beneOdarles  under 
the  will,  sued  oat  this  writ  of  review  to  the 
circuit  court  for  alleged  error  In  the  proceed- 
ings in  the  county  court,  as  tbe  matter  berfr 
inbefore  redted.  Upon  the  hearing  the  court 
sustained  the  writ  and  set  aside  and  annulled 
the  decree  and  <nder  of  flie  county  court  re- 
moving tbe  executor,  tmm  i^di  dedwe  tbe 
petitioner  in  the  probate  proceedings  appeals 
to  this  court. 

Frank  Holmes,  of  McMlnnvjUe,  for  aiKiel- 
lants. 

Lyman  B.  Latourette,  of  Portland,  for  re- 
spondents. 

HcBRXDl),  O.  J.  (after  stating  the  facts  as 
above).  £1]  A  preUminary  onestion  Is  raised 
by  the  ai^tdlants  as  to  the  suffidency  of  the 
parties.  Hie  reond  shows  that  Lyman  B.  Lar 
tourette  Is  tbe  trustee  named  in  the  will  of 
Wlllard  H.  Latourette,  as  well  as  the  execu- 
tor, and  that  Lyman  T.  Latourette  Is  the  son 
and  next  of  kin  of  the  testator.  Bothofthese 
have  sudi  an  interest  In  the  diapositltm  and 
management  of  the  estate  as  oitltle  (hem  to 
sue  out  a  writ  of  review  whw  It  anpeara  tbe 
inferior  court  has  exurdsed  its  funcdons 
erroneously  to  thdr  prejudice,  Ljyman  B. 
Latourette,  the  executw  removed  by  tba  op* 
der  and  trustee  under  tbe  will,  bad  a  dear 
light  to  have  tbe  proceedings  reviewed,  and 
the  other  petltinier,  ltdng  a  bw^dary  un- 
der the  will  and  prima  fade  mtltled  to  ad- 
ministration aa  next  of  kin  in  case  of  the  re- 
moval of  the  executor,  would  seem  to  have 
Budi  an  interest  Both  are  parties  to  the  rec- 
ord to  the  extent  at  least  that  as  to  an  order 
9f  the  court  whicb  ranores  an  executor  for 
appealing  tnm  an  order  requiring  blm  to  pay 
a  disputed  claim  the  executor  has  a  right,  un- 
der the  statute,  to  appeal  to  the  drenlt  omrt, 
and  in  cases  where  he  has  a  bona  fide  doubt 
as  to  the  Justice  of  the  claim  or  the  correct- 
ness ol  the  decision,  it  la  his  duty  so  to  iuh 
peal  in  the  tntraest  of  the  btto^darlaa  of  the 
estate. 

[2]  We  do  not  now  pass  upon  the  suffldency 
of  the  matter  in  the  answer  stridun  out  by 
the  county  court ;  that  will  come  btfore  tbe 
drcolt  court  in  due  course  upon  the  appeal 
taken  from  Qis  county  court  It  presuts  a 
dose  question,  and  one  which  the  executor 
had  a  Tight  to  Utlgats.  The  right  of  appeal 
by  the  executor  &om  the  order  directing  him 
to  pay  the  daim  la  givm  by  sectltni  1241«  Ij. 
O.  L.,  and  Uie  county  court  cannot  abrldCe 
that  right  by  requiring  him  to  pay  under 
penalty  of  ronovaL 

[S,  4]  The  petition  filed  by  Mrs.  KandaU 
was  not  snffldait  to  show  cause  for  removal 
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of  the  execator.  It  !■  alleged,  lint  '^t 
ilnee  the  eppc^tveat  of  eald  executor,  Io- 
nian a.  Latonrett^  *  *  *  he  hu  paM 
out  large  soms  of  money  to  divers  peramu 
without  the  order  of  tbla  court"  Thoe  la  no 
statute  reQulring  ttie  executor  to  obtain  an 
order  ot  court  to  pay  moo^  lUKin  asfvored 
dalma.  Sectioa  1241,  L.  O.  I*.,  proridea: 

**When  the  dalm  la  presented  to  the  exeen- 
tor  or  administrator,  as  prescribed  in  the  last 
section,  if  be  sball  be  satisfied  that  the  daia 
thus  presented  is  just,  he  sball  todorse  vpon  it 
the  words  'examined  and  approved,*  with  the 
date  tliereof,  and  sign  the  same  officially,  and 
■hall  par  sneh  daim*  in  due  coarse  of  adminis- 
tration.** 

Of  course  it  Is  the  better  and  more  prudent 
course  to  obtain  an  order  of  the  connty  court 
dliectiiig  the  payment  of  a  claim,  or  other- 
wise It  mlfi^t  happen  In  tlie  conrae  of  admin- 
istration that  the  county  court  w<»ild  take  a 
different  view  as  to  the  Justice  of  the  dalm 
from  that  taken  by  the  execator,  and  he  and 
his  bondsmoi  find  themselves  required  to 
make  good  an  amonnt  paid  upon  an  111^^ 
or  Impn^er  dalm,  but  tlwre  Is  no  law  abao- 
Intely  requiring  an  order  of  court  before  pay- 
ing a  dalm.  . 

I'  The  petitlra  farther  alleges  "that  said 
vnma  of  money  have  been  wrongfully  paid 
to  persons  not  entitled  to  the  same,"  which 
4s  a  mire  legal  condnalon.  and,  further,  that 
wUd  sums  of  vaoavf  "abonld  have  been  paid 
to  and  up<Hi  the  dabn  of  Byron  T.  Randall," 
-which  la  another  legal*  cmclnsion  from  the 
4lt9t,  and  that  "large  Bams  of  money  have 
been  wrongfuly  paid  out  ui>on  dalms  not  filed 
or  apprcrred  by  the  court,"  auch' filing  and  ap- 
proval not  b^ng  required,  as  before  shown. 
To  mj  tliat  a  thing  ia  done  or  omitted  *Smu^- 
fally"  la  asually  a  mere  legal  condusion,  a 
toUd  vltaperattve  epithet,  and  adda  nothing  to 
the  force  ot  a  pleading,  ucept  in  ttiose  rare 
cases  where  the  atatote  has  expreesly  made 
that  mode  of  pleading  suffldent. 

To  remove  an  execator  selected  by  a  person 
to  administer  and  care  for  his  affairs,  when 
he  ahall  be  dmd,  and  anbetitate  in  his  place 
a  atranger,  the  petition  diould  show^  not  by 
Icenl  omduslons,  but  by  explicit  Inatances,  if 
possible,  the  nnlawfal  acts  comidalned  o^  and 
they  should  certainly  go  farther  than  to  shotf 
a  mere  refusal  to  pay  a  disputed  claim. 

It  Is  apparent  from-  the  record  here  that 
ttie  whole  object  of  the  proceeding  was  to 
ounpd  ttie  execator  to  pay  a  disputed  dulm, 
end  that  his  removal  was  because  he  refosed 
to  obey  tha  order  of  the  conrt  reqolrlng  him 
to  do  80.  Learned  counsel  for  the  appdlant 
In  his  final  summing  np  practically  annoano- 
es  this  to  be  his  view.  He  says ; 

"The  only  question  here  la,  Did  the  court,  in 
making  the  order  of  removal,  have  Jurisdic- 
tion, tliat  is,  legal  power  to  remove  bim  for  liis 
fsilore  to  perform  the  order  directing  him  to 
pay  fbh  Bandall  daim  ont  of  the  funds  of  said 


estate.  If  the  court  hsd  the  legal  right  to 
paas  on  that  question  and  grant  the  relief 
prayed  for  in  Mrs.  Bandall'a  petiUon,  wbeUier 
he  decided  right  or  wrong  on  tliat  question  is 
not  reviewable  liere  if  tlie  coart  had  the  power 
to  make  an  order  am  aaid  pe^icn  at  aU." 

This  statement  of  the  case  Is  correct,  but 
the  condusion  la  a  non  seqaltor. 

The  court  did  have  power  to  hear  the  peti- 
tion and  to  direct  the  executor  to  pay  the 
dalm,  but  It  did  not  have  power  to  make  a 
failure  to  obey  the  order  a  cause  for  removal 
in  the  first  Instance,  or  to  remove  him  by 
means  of  the  subsequent  order  after  he  had 
taken  an  aiveal,  which  he  had  a  perfect  il^t 
to  take. 

We  have  refrained  f^rom  dlscaaslng  the 
merits  of  the  controversy  here,  or  the  sufii- 
duicy  of  the  dtftense  set  np  by  Qie  aecutor 
In  the  coanty  court  nieee  matters  are  now 
pending  In  the  circuit  court  vpoa  appeal,  and 
should  be  settled  th^e. 

Upon  the  instant  case  we  are  dear  that  the 
order  of  the  circuit  court  should  be  aOirmed ; 
and  It  la  ao  ordered. 

BBNNBIT*  BARKIS,  and  BDAH,  JJ.,  eatt- 
cor. 


PULLEN  et  aL  T.  SCHOOL  DIST.  NO.  3, 
MULTNOMAH  OOUNTT  et  al. 

(Snpr^e  Court  of  Oregon.   Feb.  17,  1920.) 

1.  SOBOOL8  AND  0OHAOX,  DISTBtCTB  «»97(4)— 

CoNnap  or  bond  naua  suction  not  pbo- 
viDXD  roa. 

Contests  ot  deetton  are  antiiorised  by  stat* 
ate  only  as  between  noninees  claiming  election 
to  on  office,  and  ars  not  provided  as  sndi  re- 
specting electiwi  riioat  measnres  snbmltted  to 
the  people  as  an  iasnanee  of  bonds  by  a  aduxrt 
district 

2.  SoHoora  Aim  Sohooi:,  dbbi  iucts  «s397(4)— 
No  coHTBsr  OF  woaom.  laanaur  bond  xasua 
EUDTxoir  zar  AsanroB  of  naTOnwr  au- 

THOBXTT. 

In  the  absence  of  statute  permitting  cmteat 
of  an  election  'Whereby  school  district  Iwnds 
were  authorized,  the  Supreme  Conrt  cannot  ad- 
mit tke  legitimacy  of  contestants'  complaint,- 
and  the  question  of  whether  or  not  certain  vot- 
ers were  authorized  to  vote  is  not  available  to 
contestants ;  the  decision  of  the  election  tribnnal 
created  by  Laws  1913,  c.  172,  S  2,  to  dedde  such 
matters  being  final  in  the  absence  of  fraud. 

8.  Schools  and  school  dzstbicts  4=>97(4)— 
Deixrmination  of  judges  of  bono  xbbub 
exj:ction  as  to  vaudiit  conolu8itb  oir 

OOLLATEBAL  ATTACK. 

Where  judges  and  a  clerk  were  properly 
chosen  pursuant  to  Laws  1913,  c.  172,  {  2,  to 
offidate  at  a  school  district  bond  issue  election, 
a  determlnatim  of  sodi  tribunal  as  to  tke  vslid- 
ity  of  the  election  In  the  absence  <jf  fkaod  moat 
stand  as  against  collateral  attack  fai  the  afaomce 


>For  otber  cases  sm  same  topic  and  KBT-NUMBBB  In  all  Kajr-Nnmbcrea  Dlgwtt  and  Indexaa 
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of  any  atatate  affording  right  of  CMtM^  ■PPUl* 

or  other  xfiview  of  the  decision. 

Department  1.  • 

Appeal  from  Circuit  Court,  Moltnomali 
Coonty;  George  W.  Stapleton,  Judge. 

On  petition  for  r^earfng.  Blearing  de- 
nied. 

For  fbrmer  opinion,  see  186  Pac.  9. 

Kalph  R.  Dunlwo^  and  James  B.  Bain,  both 
cS  FOTtland,  for  appellants. 

Wilson  ft  OnUirie,  of  Portland,  tor  lespond- 
eDt  SchocA  IMst  No.  3. 

Teal,  lienor  ft  'Wlntree,  of  PorOand.  for 
restpondents  Keeler  Bros,  and  Glenn. 

George  W.  Uowry,  of  Portland,  for  re- 
spondents  Cran?  and  Lewis. 

BURNBTT,  J.  Hie  petition  tat  rehearing 
contends  that  this  court  should  have  dlrectty 
examined  'Into  the  question  of  whether  or 
not  certain  electors  who  voted  at  the  brad 
electioo  mentioned  in  the  pleadings  were 
really  quallAed  to  vote  on  that  questlnu  We 
rem«nber'  tiiat  the  essence  of  the  comx^lnt 
is  that  the  directors  ot  the  district,  Its  clerk, 
the  Judges  and  dork  of  the  election,  the  dis- 
trict attorney  of  Multnomah  conn^,  the  pnr^ 
chasers  of  the  bonds,  and  their  agent  all  en- 
tered Into  a  conspiracy  to  deftaud  the  dis- 
trict by  loading  upqn  It  an  unanthorlzed  in- 
debtedness to  be  accomplished  by  permitting 
fraudulent  voting  in  the  Section  called  for 
the  purpose  of  sanctioning  the  issuance  of 
bonds.  Section' 2  of  diapter  172  of  the  Laws 
of  1013  authorizes  the  sdiool  districts  of  the 
state  to  contract  a  bonded  indebtedness  for 
the  purpose  of  providing  funds  for' the  erec- 
tion of  sdiool  buildings,  the  purchase  <A  sites 
1h»efor,  etc.  ^ilie  school  board  may,  and 
when  petitioned  by  ten  legal  voters  of  the  dis- 
trict must,  give  notice  of  an  etectlm  to  deter- 
mine whether  bonds  shall  be  issued  for  the 
iHirposes  named.  OCtte  form  of  the  notice  Is 
prescribed  by  the  statute.  This  excerpt  is 
taken  from  subdivision  1  of  that  section: 

"Immediate  prior  to  <9eniac  tlie  polls,  the 
legal  votsz^'  of  the  district  "ahidl  convene  (the 
chairman  or  some  other  member  of  the'  district 
■chool  board  calling  the  meeting  to  order),  and 
elect  three  jud^s  and  a  clerk  who  shall  condact 
the  election,  and  when  the  polla  are  closed,  can- 
vass the  vote  and  certity  the  result  to  the  dis- 
trict sdiooI  board,  the  county  treasurer  and 
the  coontT  snperintendent** 

It  Is  said  further  In  subdMslon  2 : 

"If  a  majority  of  the  ballots  cast  are  'Bonda — 
Yes,'  the  district  school  board  shall,  withont  a 
fnrdier  rote  of  the  legal  voters  and  as  soon  as 
practical,  issue  the  negotiable  conpon  bonds  of 
the  district,  not  exceeding  in  par  valne  the 
amount  stated  In  tJie  notice  ni  election  and  tor 
the  porpoee  therein  named,  bearing  not  to  ex- 
ceed legal  interest  per  anQum,  payable  semi- 
annoaDy,  redeemable  at  the  ideasure  of  the  dis- 
trict but  due  and  payable  abaolutdy  20  years 
from  date ;  *  **  *  all  mdi  bonds  ahall  be  sold 
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by  the  district  school  board  for  the  best  price 
obtainable,  bat  in  no  event  for  less  tiian  par 
and  must  recite  that  they  are  issued  under  the 
provisions  of  this  act;  all  sodi  bonds  shall  be 
signed  by  the  cbsinnan  of  die  dlstziet  sdiooa 
board,  attested  by  the  district  clerk,  and  regi» 
twed  by  the  ooonty  treasurer;  and  the  interest 
ooupcms  thereto  annexed  ahall  be  signed  by  said 
chairman  and  elerlt,  by  thur  original  or  en^ 
graved  facsimile  signatores.*' 

And  in  subdivlMon  8: 

"The  county  treasurer  shall  register  each  bond 
in  a  book  kept  for  that  purpose  In  hte  offlce, 
*  *  *  and  caase  said  bon^  to  be  delivered 
promptly  to  the  purchasers  thereof  upon  pay- 
ment therefor,  and  he  shall  hold  the  proceeds  of 
the  sale  of  said  bonds  subject  to  the  order  of 
the  district  board  to  be  need  solely  for  the  pur- 
pose for  wMdi  said  bonds  were  Issned;  and 
when  said  bonds  ehaU  have  been  so  executed, 
registered  and  delivered,  their  legality  shall  not 
be  open  to  oontest  swdi  school  dlstriet  or  by 
any  person  or  corporation  Cor  or  on  its  behalf 
for  any  reason  whatever." 

[1]  No  pretense  is  made  In  the  complaint 
Qiat  the  bond  election  was  not  legally  called 
OP  tb&t  regular  notice  was  not  given,  nor  Is 
It  contended  that  the  legal  voters  did  not  elect 
the  three  judges  and  clerk  who  conducted  the 
election.  We  thus  have  a  tribunal  chosen  by 
the  people  themaelvee  In  popular  assembly, 
authorised  to  conduct  the  electicm  and  ourtlfy 
the  result  to  the  school  board,  the  county 
treasurer,  and  county  superintendent.  The 
statute  does  not  authorize  any  appeal,  review, 
or  ctrntest  of  the  decision  of  that  tribunal. 
Oonteste  of  elections  are  authorized  by  stat* 
ute  only  as  between  nominees  claiming  to  be 
elected  to-an  office.  Contests  as  such  are  not 
provided  tot  respecting  Actions  abont  meas- 
ures submitted  to  the  people.  As  said  in 
Bradbum  r.  Wasco  County.  55  Or.  539,  106 
Pac.  1018: 

*'Tht  determination  of  election  contests  is  a 
judicial  function  only,  so  far  as  authorised  by 
statntfc" 

The  same  language  is  quoted  In  Tazwell  v. 
Davla.  64  Or.  326,  180  Pac.  400. 

[2]  In  substance  and  effect  the  effort  of  the 
complaint  Is  to  contest  the  election  by  which 
the  bonds  woe  authorized.  In  the  absence 
of  a  statute  pmnitting  this  to  be  done,  we 
cannot  oitertain  that  contoiticHi.  The  ques- 
tion of  whether  or  not  the  Toters  mentioned 
were  authorized  to  vote  Is  not  available  in 
this  case.  The  decision  of  the  tribunal  creat- 
ed by  law  and  chosen  by  the  people  to  decide 
such  matters  is  final,  in  the  absence  ot  some 
statute  authorizing  os  to  review  its  determi- 
nation, or  unless  fraud  is  shown  sufliciait  to 
vitiate  the  proceeding.  It  was  in  reference' 
to  this  last  feature  that  the  court,  speaking 
by  Mr.  Justice  Benson,  used  the  language: 

"But  It  is  bey(md  question  that,  in  the  absence 
of  fraud  or  some  fiital  defect  in  the  proceedings, 
known  to  the  purchaser  of  the  bonds  at  tiie  time 
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of  or  prior  to  mch  pnrdUM,  all  fardier  qiMi* 
tionlng  iM  f oreckaed." 

[3]  We  must  xtremme  tbat  tbe  decdcu  was 
r^idarly  called*  and  ttiat  tlie  aaiembled  tfeC' 
t(ws  r^olarlr  choee  the  Judges  and  dwk  of 
the  electton.  It  Is  not  alleged  In  0m  com- 
plaint that  any  objectltm  was  urged  by  dial- 
lenge  or  ottawwlse  against  tho  right  Of  thd 
IndlTlduBls  to  Tote  irtio  are  named  In  the 
complaint  as  Illegal  voters.  NelCtier  la  It  In- 
timated that  the  Section  o^era  had  any 
notice  that  any  ct  thaw  offwlng  to  vote  were 
not  entitled  to  vote.  Frand  cannot  be  pred- 
icated <»i  sach  a  complaint;  In  oQier  words, 
gtren  a  tribunal  prt^o'ly  organised  to  decide 
a  qnestlon,  its  determination,  in  ttie  absence 
frandt  mnst  stand  as  against  eoUateral 
attack  in  the  absence  of  any  statute  aifording 
a  rl^t  of  omtest  or  appeal,  or  ottierwise  re- 
riewlng  that  decision.  Tbe  proceeding  before 
us  was  commenced  too  lat^  in  any  eren^  to 
raise  the  qoestlcti*  for  the  statute  ezprewly 
says  tbat: 

"When  said  bonds  shall  haTe  been  so  exeeated, 
registered  and  delivered,  their  legally  shall  not 
be  open  to  contest  by  anch  MduxH  dirtrict  or  by 
any  permn  or  corporation  for  or  on  its  behalf 
for  any  reason  whatever." 

In  the  original  brief,  under  the  second  snb^ 
division  of  their  points  and  aathorlttos,  the 
plalntiffB  maintain  that: 

**nii8  is  a  antt  to  caned  the  bonds  Issoed  by 

the  Parkrose  school  district." 

In  their  brief  In  support  of  the  petition  for 
rehearing,  Qiey  argue  vehemratly  that  "this 
suit  is  not  to  contest  the  legality  of  tbe  bonds, 
but  to  require  the  d^endant  to  redeem  the 
bonds,"  and  they  say  that  tbe  bonds  can  be 
paid  at  any  time.  Even  so;  but  the  statute 
already  quoted  makes  them  redeemable  at 
the  pleasure  of  the  district,  but  due  and  pay- 
able absolutely  20  years  from  date.  The  stat 
ute  Is  not  an  authority  for  the  contention  of 
the  plaintiffs,  ^e  district  Is  not,  so  far  as 
the  record  shows,  attempting  to  exercise  Its 
option  to  redeem  the  bonds.  If  this  be  con- 
sidered as  a  suit  to  redeem  the  bonds,  it  is 
not  at  the  pleasure  of  the  district,  but  at  Uie 
behest  of  some  discontented  electors. 

The  authorities  cited  In  the  brl^  for  re- 
hearing to  the  effect  that  the  plaintiffs  are 
entitled  to  the  relief  of  a  judgment  for  the 
school  district  for  whatever  damages  it  has 
suffered  or  will  suffer  as  a  result  of  the  bond 
issue  are  based  upon  the  principle  that  frand 
has  been  shown  in  tbe  genesis  of  the  bonds, 
or  that  there  was  no  authority  in  law  for 
their  Issuance.  For  Instance,  In  Flainriew  v. 
Winona,  etc.,  R.  R.  Go.,  86  Minn.  606,  32  N. 
W.  745,  the  town,  under  an  unconstltuti<mal 
statute,  Issued  bonds  in  aid  of  a  railroad. 
The  defendant,  the  beneficiary,  took  them 
with  full  knowledge  of  their  Invalidity  and 
negotiated  them  to  citizens  of  another  state 
for  full  value.  The  United  States  court  gave 
Judgment  in  favor  of  the  holders  against  tbe 
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town  for  unpaid  coupons,  holding  that  they 
took  in  good  faltb.  Tbe  state  court  htid  in 
the  case  under  consideration  that  the  bonds 
were  toM;  that  the  defendant  participated 
in  their  issuance,  knowing  all  the  facts,  and 
had  negotiated  tbem  so  that  the  town  could 
not  recall  them,  and  hence  equity  would  give 
a  money  relief  to  cover  the  liability  of  the 
town  as  declared  by  the  federal  court 

In  Famham  v.  Benedict,  107  N.  y.  159,  13 
N.  K.  784,  the  bonds  were  issued  In  aid  of 
a  fictitious  railroad  company,  which  failed 
to  perform  the  consideration  of  the  bonds. 
The  court  held  the  bonds  void  exc^t  as  to 
innocent  holders,  but  held  liable  to  the  »tent 
for  which  the  town  was  liable  the  defendants 
who  negotiated  the  same  with  knowledge  of 
their  defects.  In  McHUlan  r.  Barber  Asphalt 
Paving  Go.,  161  Wis.  48.  188  N.  W.  94,  Ann. 
Gas.  1914B,  63,  the  contract  for  paving  under 
which  the  bonds  were  to  be  issued  was  vitiat- 
ed by  the  fraud  of  bribing  an  alderman  of  the 
city,  who  was  thus  Induced  to  assent  to  the 
contract  IHtlgatlon  was  instituted  to  pre- 
voit  the  execution  of  the  contract  and  to 
declare  it  void.  But,  notwithstanding  the 
pendent^  of  this  lltigatimi,  the  company  per- 
formed the  contract,  and  Uins  apparwUy  au- 
thorized an  Imposition  upon  the  property  of 
the  plaintiff  to  pay  its  proportionate  cost  of 
the  pavement  The  court  there  held  that,  on 
account  of  the  plaintiff's  pn^rty  having 
been  made  liable  to  innocent  holders  of  the 
bonds,  the  c<Hnpany  which  had  brought  about 
this  situation  In  pursuance  of  the  fraud  prac- 
ticed should  save  him  harmless  from  the  Im- 
post by  paying  the  amount  thereof.  In  Ijiet- 
zke  T.  Roberts,  130  Wis.  97,  109  N.  W.  949, 
the  defoidant  by  means  of  fraud  induced  the 
plaintiff  to  sign  a  promissory  note.  Pmdlng 
the  plaintiff's  suit  to  cancel  the  same,  the  de- 
fendant sold  It  to  an  innocent  purchaser.  As 
it  was  thus  placed  beyimd  the  power  of  the 
court,  the  final  decree  for  the  plaintiff  was 
for  a  money  damage  in  lien  of  the  paper,  as 
equitable  relief  instead  of  the  cancdlatlCHi. 
This  feature  is  oonuum  to  all  the  precedents 
cited  In  the  brief  sun>ortlx«  the  petition  for 
rehearing.  As  pointed  out  in  the  former  opin- 
ion, there  Is  no  evidence  of  fraudnlwt  con- 
duct on  the  part  of  anyone  c<«mected  with 
this  proceeding ;  in  fact,  none  Is  set  torOx  in 
the  ocHuplalnt  except  statemoits  amounting 
only  to  concloaions  ogC  law.  On  this  account 
the  precedmts  cited  by  fbe  plaintlfls  are  not 
in  point 

Reduced  to  its  lowest  terms,  the  most  that 
is  charged  in  the  complaint  Is  that  the  Judges 
of  the  election  decided  erroneously  the  matt» 
of  the  rifl^t  of  certain  individuals  to  vote. 
In  the  absence  of  fraud  or  wuit  of  Jurisdic- 
tion, neither  of  which  Is  diown  in  the  present 
procedure,  we  cannot  review  tbe  decision  of 
the  Judges  of  whUdt  the  plalntlfBs  complain. 
We  adhere  to  the  former  opinion. 

McBRIDB,  O.  J.,  and  BENSOK,  J.,  concur. 
HARRIS,  J.,  concurs  la  the  result 
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1.  TbOTBB  and  OQNVEBSIOn  ^3)8(4>--DBHAITD 
AND  BXrUBAX,  ESSBNTIAX^ 

If  B  pftrBOn  is  ri{^t(ull7  in  poBsesrion  of 
the  property  of  another,  and  la  neither  auert- 
ing  title  to  it  nor  exercisiDK  such  donainion  over 
it  as  is  inconaiBtent  itdth  the  right  of  the  owner, 
then  ordinarHy  a  demand  iniist  be  made  for  the 
property,  followed  by  refnial  to  ddlTer,  In  or- 
der to  work  a  conversion. 

2.  Troves  and  ooktkbsion  Tiebpabb 

WITH  ASfflSnON  or  OORTBOL  SOWWWXKSn  TO 

ESTABLISH  C0NVXB8I0N. 

In  trover,  it  la  not  enongh  that  the  facts 
•how  a  trespass;  yet,  if  the  defendant  ezerdse 
some  act  of  dominion  or  control  ovnr  pjlaintiFs 
property  in  denial  of  plaintiff's  right  or  incon- 
aiBtent therewith,  defendant  li  properly  cha^ 
ed  with  a  conTerdon. 

5.  TSOTKB  AlfD  OOnVEBSIOIT  «=»82(5) — Allx- 
OATIOH  or  DKMAHD  nNNBOKSSABT  WHBBS 
THEBX  HAS  SEEK  OONTEBSION. 

Where  a  eonverdon  has  actoally  occurred, 
there  !•  no  neeesaity  of  alleging  and  proving 
a  demand  and  refusal  to  maintain  an  action  of 
trover.  ^ 

4.  Aonoir  «=»28~FiAinTirr  hat  waive  tobt 

AHD  lEAXnTAUT  AS9U1EP8IT. 

Where  defendant  appropriated  plaintiffs 
property,  plaintiff  may  waive  Hie  tort  and  main- 
tain an  action  In  assomprit  for  the  value  of 
the  property,  even  thongh  dtfendant  had  not 
mM  and  converted  the  same  Into  money. 

6.  Appeal  akd  kbbob  4=s»90l-^o  raMsojOf- 

TION  or  EBEOB. 

There  Is  no  presumption  that  the  trial 
coart  erred,  and  error  mast  afBrmatively  appear 
before  a  rating  on  a  motion  for  iwuindt  iriU  be 
diatarbed, 

6.  Appeal  and  ebboe  ^»544(1>— Obdbb  bub- 
TAiRiNa  noKsniT  cannot  be  distubbed  zh 

ABBEHOE  or  BILL  or  EXOBPTIONB. 

In  an  action  by  an  executrix,  who  claimed 
that  defendant  had  torn  down  a  building  be- 
longing to  her  testator  and  had  appropriated  the 
lumber  and  fixtures,  etc.,  where  the  trial  court 
granted  defendant's  motion  for  nonsuit  on  the 
ground  that  the  evidence  did  not  show  any  de- 
mand by  plaintiff  on  defendant  for  the  proper- 
ty, Jteld  that,  where  there  was  neither  bill  of 
exceptions  nor  transcript  of  any  part  of  the 
testimony,  the  order  sustaining  the  nonsuit  can- 
not be  ^atorbedt  even  thongh  the  action  be 
treated  as  one  in  assumpsit,  for  tiie  ideadinga 
did  not  show  a  conversion,  and  If  tiie  acts  of 
defendant  did  not  amount  to  a  conversion  in 
themselves  a  demand  was  necessary. 

Department  1. 

Appeal  frwn  Olrcuit  Oonrt  Multnomali 
County;  H.  H.  Belt^  Judge. 

Aca<m  by  Sarah  Jane  Daniels,  executrix 
ot  Qie  estate  of  Bdward  J.  W.  Thunpsoiit 
deceaBed,  agalnat  Foster  A  KlelBer,  a  cor- 
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poratton,  to  recover  9600,  the  allflied  ralne 
of  a  buUdlng  which,  the  idaintUC  dabni,  was 
wredced  and  appropriated  by  the  dsfttidant, 
'S^oeter  ft  Kisser,  a  corporathm.  When  flie 
plalntUC  "bad  ocxnpleted  the  Introdnctioa  of 
ber  teBtlmony"  the  defendant  moved  for  a 
Judgment  of  nonsuit  The  court  sustained 
tile  motlmi  and  the  plaintiff  appealed.  Af- 
firmed. 


Ij.  B.  Schmltt,  of  Portland,  for  appellant 
L.  A.  McNary,  of  Portland,  for  reaiwudent 

HARRIS.  J.  There  is  no  UU  of  excepttoos. 

There  Ib  no  transcript  of  any  of  the  evidence. 
We  have  before  us  no  part  of  the  record 
made  in  the  circuit  court  except  the  plead- 
ings, conslating  of  an  amended  comt^alnt,  an 
answer  and  a  reply,  and  the  recorded  order 
allowing  the  motion  for  a  nonsuit  The 
pleadings  and  the  order  made  on  the  motion 
for  a  nonsuit  are  the  only  sources  of  in- 
formation accessible  to  us,  and  oar  knowl- 
edge of  what  occurred  In  the  drcult  court  la 
limited  to  whatever  Is  revealed  l^^  tiiat  order 
and  those  pleadlngB. 

The  first  three  paragraphs  of  the  amended 
complaint  contain  nothing  but  formal  allega- 
tions to  the  effect  that  Sarah  Jane  Daniels 
Is  executrix  of  the  estate  of  Edward  J.  IS. 
Thompson,  who  died  on  December  29,  1816, 
and  that  the  defendant  is  a  corporation.  In 
paragraph  lY  it  is  averred  that  Thompson 
became  tiie  owner  by  pundiase  of  the  build- 
ing and  fixtures  located  at  814H  East  Mor> 
rison  street  In  Portland,  and  that  "subse- 
quently thereto  said  pronlses  were  rented  up 
to  about  July  1,  1916,  when  it  became  va- 
cant" 

Paragraphs  V  and  TI  are  as  f<^WB: 

'^That  the  aforemmtioned  bnllAiv  so  owned 
by  said  Thompson  was  Btandlng  on  leased 
ground  owned  by  John  8.  BeiU  and  one  lir. 

Weaver,  who  rented  it  to  said  Thompson  and 
Bubsequentiy  to  his  guardian,  until  said  build- 
ing was  taken  and  removed  by  defendant  as 
hereinafter  alleged. 

"That  on  or  about  the  1st  of  October,  1916, 
the  said  defendant  without  notice  to  or  knowl- 
edge of  said  Thompson  or  bis  guardian,  did 
completely  wreck  and  remove  the  buUcttng  so 
owned  by  said  Thompson  as  aforesaid,  fndud- 
ing  the  fixtures  contained  therein,  and  convert- 
ed the  same  to  hla  own  use  and  benefit,  and 
erected  In  the  place  where  said  bolldinc  stood 
its  sign  and  UU  board." 

After  alleging  in  paragraph  ytX  that  lbs 
reasonable  Talue  ot  the  bnll^iug  and  its  cod- 
tents  at  tbe  time  of  its  ranoval  was  ftXK^ 
the  amended  ocnnplalnt  concludes  with  a  de- 
mand for  a  Judgment  tar  9S00. 

In  1^1  effect  tbe  absvar  admits  para- 
graidi  ly  of  tbo  amwdM  oomplalnt 

Referring  to  paragrapli  V  of  the  am^ed 
comidalnt  the  answer  Is  as  follows : 


^For  etbtf  CUM  see  suae  topio  and  KHT-MUUBBR  m  all  Key-Numbered  Disests  and  Indexes 
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"Tluit  u  to  whether  or  not  U7  of  the  aDe- 
gati(HU  contained  in  paragraph  V  of  the  amend- 
ed complaint  ia  true  tbia  defendant  haa  no 
knovledse  or  information  sufficient  to  form  a 
belief,  exceptiag  that  defendant  admita  that 
John  S.  Beall  et  al.  are,  and  were  at  all  timea 
mentioned  in  the  complaint,  the  ownera  of  the 
fronnd  at  the  location  known  aa  No. 
Oast  Morrison  atreet,  in  the  ct^  of  Portland, 
Or." 

Paragraph  VI  is  denied,  except  as  alleged 
In  the  furtlier  and  separate  answer.  Para- 
graph VII  is  denied  without  qualification, 
and  thai  the  defendant  sets  oat  a  further 
and  separate  answer,  in  which  the  corpora- 
tion avers  that,  as  ag^t  of  and  acting  under 
the  direction  of  JohA  8.  Beall  and  associate 
owners  of  the  land,  the  defendant  did  in 
October,  1916,  take  down  a  small  metal  build- 
ing situated  on  the  land  and  remove  It  with- 
out damage  to  it  and  stored  it,  t(^tlier  with 
all  the  fixtures,  in  the  defendant's  war^oose 
In  FOTtland,  "where  the  same  now  are  and 
ever  since  have  been,  but  that  as  to  who  is 
or  was  the  owner  of  said  building,  at  the 
time  the  same  was  so  taken  down  and  re- 
moved, this  defendant  has  no  knowledge  or 
Information  sufficient  to  form  a  belief;  that 
prior  to  October  1, 1916,  the  defendant  leased 
the  land  for  the  purpose  of  constructing 
"fbare(Hi  advertising  signs  and  displays"; 
and  tlkat  therenptm  and  witbont  any  knowl- 
edge tm  Its  part  as  to  the  ownerah^)  of  this 
vacant  building^  or  the  fixtures  in  and 
under  the  direction  of  the  ownws  of  the 
land,  tbe  defoidant  nsnoved  the  ImUdIng 
and  fixtures  to  its  warehouse  *^ub]ect  to  tlie 
delivery  thereof  to  the  lawful  owner.**  Tlie 
defendant  farther  alleges  that  neitho*  the 
plaintiff  nor  the  decedent  was  the  lessee  of 
the  premises  "on  or  aftw  October  1, 1916.  nor 
for  some  time  prior  thereto."  The  defendant 
avers  ttiat  tender  and  delivery  of  the  Inilld- 
Ing  and  fixtures  "Is  and  wHl  be  made  to  the 
owner  thneof  upon  proof  of  su(h  ownership; 
the  same  being  of  no  greater  value  than  the 
sum  of  925." 

The  r^ly  denies  all  the  further  and  s^ 
arate  answer. 

The  following  is  a  transcript  of  the  re- 
corded order  allowing  the  motion  for  a  Judg- 
ment of  nonsuit; 

"This  caoie  coming  on  regularly  for  trial  on 
tbia  day  before  the  court  and  a  jury,  the  ^ain- 
tiff  appearing  in  person  by  Schmitt  &  Schmitt, 
her  Bttomeys,  and  tlte  defendant  appearing  by 
L.  A.  McNary,  its  attorney,  and  the  testimony 
of  Qeorge  M.  Smith,  a  witness  for  the  plain- 
tiff, having  been  taken,  and  the  plaintiff  having 
rested,  and  the  defendant  by  its  attorney  there- 
upon  having  moved  for  a  nonsuit  en  the  ground 
of  the  fiUlure  of  the  plaintiff  to  all^e  or  prove 
demand  upon  defendant  for  the  surrotder  of 
the  property  alleged  to  liave  been  converted  by 
the  defendant  to  Its  own  use,  and  the  court  be- 
ing fuUy  advised  upon  the  said  motion: 

"tt  is  now  therefore  ordered  and  adjudged 


that  the  motlmi  of  the  defendant  ftir  a  nonsuit 
against  the  plaintiff  be  and  the  same  is  hereby 
allowed,  and  such  nonsuit  ia  granted  in  favor 
of  the  d^endant  and  againat  the  plaintlfl  here- 
in." 

The  plaintiff  argues  that  the  Judgmmt 
must  be  reversed  <m  the  theory  tliat  tlie  rec- 
ord presented  to  us  necessarily  straws  ttiat 
the  court  sustained  the  motion  for  a  Judg- 
mat  of  ncmsuit  on  the  ground  "of  the  fail- 
ure of  the  plaintiff  to  aUege  or  prov^  demand 
upon  d^endant  for  the  surrender  of  the  prc^ 
erty,"  and  that  such  ruling  was  Decessarily 
erroneous;  while  the  defendant  insists  that 
the  Judgment  must  be  affirmed  for  the  reason 
tliat  error  must  be  made  affirmatively  to  ap- 
pear, and  since  thwe  ia  neither  a  transcript 
of  all  the  evidoice  nor  any  kind  of  a  bill  of 
exertions  it  must  be  presumed  that  the 
Judgment  of  nonsuit  was  {voperly  granted. 

[1-3]  If  a  person  is  rightfully  in  possession 
of  the  property  of  another,  and  is  neither  as- 
serting title  to  it  nor  exercising  such  domin- 
ion over  it  as  is  Inccmsistent  with  the  right 
of  the  owner,  then  ordinarily  a  demand  must 
be  made  for  the  prt^ierty,  followed  by  a  re- 
fusal to  deliver,  in  order  to  Work  a  conver- 
sion (Bamsby  v.'  Beezley,  11  Or.  49,  8  Pac. 
288);  for  in^ch  a  case  there  Is  no  ctmver- 
sifm  until  tbere  is  a  demand  and  a  refusal, 
and  the  demand  ordinarily  becomes  neces- 
sary before  the  rl^tfal  possession  is  trans- 
formed into  a  wrcmgful  possesslw.  Wliile, 
88  ruled  In  Lee  Tang  v.  Bui^hart,  69  Or.  194, 
201, 116  Pac.  1066,  a  case  in  some  of  its  mate- 
rial particulars  similar  to  the  one  here,  in 
trover  It  is  not  enough  that  the  facts  show 
a  trespass,  yet,  If  the  defendant  exercised 
some  act  ot  dominion  or  control  over  the 
plalnttflTs  ^<H>ertT  in  dmlal  of  her  right  or 
inconsistent  vrith  it;  tbOL  the  defendant  is 
properly  diarged  with  a  ccanwdon  of  the 
property.  "WaXkex  r.  First  National  Bank, 
43  Or.  102. 104*  IS  Pacv  685;  Madden  v.  Oon- 
doQ  Natlanal  Bank,  76  Or.  86S,  S67. 14B  Pac. 
80;  Newman  t.  Jenne^  47  BCe^  62a  Where  « 
conversion  has  actually  occurred,  there  is  no 
nsoessl^  of  allegtaig  and  proving  a  demand 
and  reAisaL  Oobbey  on  Replevin,  i  448; 
Rosenan  v.  8yrli%  26  Or.  886,  888,  85  ^c. 
84iS.  See,  ■ls{^  C3aples  r.  Ditchbom,  87  Or. 
264.  269, 168  Pac.  510l 

[4]  If  the  rtwffBfidant  did  In  traOi  wreck, 
destroy,  and  appropriate  the  building  and 
fixtures  to  Its  own  ns^  then  the  plaintiff  can 
sue  the  defradant  in  trover,  or,.  If  she 
chooses,  Ae  can  waive  the  bnt  and  maintain 
an  action  In  assumpsit  for  the  value  of  the 
property,  even  though  the  d^todant  has  not 
sold  and  converted  the  prop^ty  into  mtmey. 
Crown  Cycle  Co.  v.  Brown.  39  Or.  285.  04 
Paa  451;  Reynolds  v.  New  Twk  Trust  Co., 
188  Fed.  611,  110  0.  O.  A.  409,  39  L.  R.  A.  (N. 
S.)  391;  2  R.  a  L.  77B.  See,  also,  1  C.  J. 
loss.  If  a  conversion  did  in  truth  occur,  then 
it  was  not  necceaary  igr  the  plaintiff  tp  al- 
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l^e  a  demand  for  a  gnrrendw  of  0»  proper- 
ty, wliether  ahe  brouglit  an  actttm  in  trorer 
or  an  actlim  In  aaamnpalt  on  an  Iny  iUed  coo- 
tract. 

In  Bralthwalte  v.  Aiken,  8  N.  D.  868,  878, 
56  N.  W.  133,  136.  It  U  Bald : 

"To  establish  a  cause  of  action  in  aaaumpsit, 
the  waiver  must  be  averred  either  expressly  or 
by  the  manner  of  stating  the  cause  of  action; 
for  without  the  waiver  no  cause  of  action  In 
assumpsit  arises.  It  is  not  the  wrong  whidi 
givcB  the  injured  party  the  ri^t  to  sue  on 
omtraet;  it  is  the  -wroag  erased  wlUi  tlie  vaiv^ 
•r  of  the  tort.  The  wainr  i*  an  indlapensable 
element  in  the  canee  of  action.** 

Tlie  plaintiff  contends  that  she  haa  elected 
to  sue  In  asmimp^t.  We  diall  assume,  with- 
out deciding,  that  the  complaint  comidlea 
with  the  rule  announced  In  Braitiiwalte  r. 
AUen  and  that  the  action  la  caio  in  aBaniiQ>- 
sit  rather  than  one  In  trover.  If  when  the 
plalntur  "had  com  fueled  the  IntrodnctlcMi  oi 
her  testimony"  there  was  auffldent  evidence 
to  diow  an  actoal  CMivenltHi  oi  the  property, 
and  if  tkere  waa  snffldent  evidence  to  sna- 
taln  every  other  fact  necessary  to  he  proved 
by  her,  thea  the  motl(»t  for  a  ncmsolt  waa 
Improperly  allowed.  If  it  waa  granted  on  the 
groond  that  the  idalntifr  had  failed  to  allege 
and  prove  a  demand  npon  the  defendant  for 
a  surrwder  of  the  prt^erty,  becftuse  awii  a 
demand  was  not  necessary.  Bnt  how  can  we 
taiow  whetbefr  Uwre  was  evidence  tAiowlng 
an  actoal  converslMiT  It  may  be  Qiat  tte 
def^uiant  removed  tto  bnUdinr  rlghtfolly 
and  In  sndi  a  manner  as  not  to  have  pro- 
daced  a  liability  ^tlier  In  ccniverslon  or  as- 
nimpsit  for  the  value  of  the  property.  The 
answer  does  not  anert  ownership  In  the  de- 
fendant. HOT  does  the  corporation  aver  that 
the  plaintiff  la  not  enJlUed  to  the  pro^^tj ; 
but,  oa  tiie  coatnry,  it  is  alleged  in  the  an- 
swer that  delivery  of  t&e  property  will  be 
made  to  the  plaintiff  If  she  la  tbe  owner  of 
it.  The  admlasltnia  In  the  answw  pins  tlie 
affirmative  allegations  found  in  It  do  not.  as 
a  matter  of  law,  necessarily  amonnt  to  a 
conversUm.  If  fbgxe  was  no  actual  eonva>> 
Blon  of  Out  vTogextj,  then  It  was  neeessaiy 
for  tbe  plaintlfl  to  allege  and  pner^  a  de- 
mand and  rtfasal  to  surrender:  and  tbm 
are  no  admissions  or  allegations  in  the  an- 
swer which  relieve  the  plain  tiff  from  this 
obUettlon. 

[I,  I]  Bven  Oumi^  we  aasome^  wltbont  de- 
elding,  ttiat,  as  held  In  nynn  r.  Dooi^ier^, 


91  CaL  068,  27  Pac  1080,  14  Ll  B.  A.  280,  "a 
mHiBoit  caiuiot  stand  unless  llie  ground  upon 
which  it  Is  sivpnrted  was  called  to  Uie  at- 
tention Qt  the  court  and  the  jdalntlffB  at  the 
time  12ie  motl(m  was  made,"  and  If  we  also 
assume  without  deciding,  tbat  Oie  court 
cannot  allow  a  moticm  for  a  nonsuit  on  a 
ground  not  specified  In  the  motion  unless  tbe 
court  expressly  calls  the  attention  of  flie 
plaintiff  to  such  ground,  and  even  though  we 
also  assume  that  the  court  did  in  fact  allow 
the  motion  on  the  ground  that  the  ji^lntlff 
failed  to  allege  and  prove  a  demand*  never- 
tlielesB  we  are  obliged  to  afitnn  tbe  Judg- 
ment appealed  from,  for  the  reason  that 
there  Is  neither  a  bill  of  exceptions  nor  a 
txanscript  of  any  part  of  the  evidence  offered 
at  the  trial.  See  Ferguaoa.  v.  Ingl^  38  Or. 
43,  44,  62  Pac.  760;  Hammer  v.  Campbell 
Oaa  Burner  Co.,  74  Or.  126,  132,  144  Pa& 
396 ;  ColVOT  r.  Van  Valk^bur^  00  Or.  447. 
450.  110  Pac.  753;  Armsby  v.  Grays  Harbor 
Commercial  Co.,  62  Or.  173,  185,  123  Pac 
32;  9  a  C.  L.  204;  IS  O.  J.  1197;  14  Bncy. 
PI.  &  Pr.  119. 

Since  It  cannot  be  said,  aa  a  matter  of 
law,  from  an  inspection  of  the  pleadings  that 
the  defradant  converted  the  property  to  Its 
own  use,  ttien  It  was  necessary  for  the  plain- 
tiff to  prove  a  conver8l(m.  If  tbe  acts  of  the 
def^dant,  Independent  of  any  demand  tor 
the  surrender  of  tbe  property,  did  not  amonnt 
to  a  conversion,  then  to  have  produced  a 
conversion  It  was  necessary  for  the  plaintiff 
to  have  demanded  a  surrender  of  the  prop^ 
ty,  and  this  must  have  been  followed  by  a 
refusaL  Now  it  may  be  that  the  evidence 
failed  to  show  such  acts  and  conduct  as 
would,  without  a  danand  and  a  refusal,  pro- 
duce a  c(»iversi(m;  and  hence  In  that  evoit 
averment  and  pcoiit  of  a  demand  and  a  re* 
fosal  became  necessaiy,  and  if  sudi  were 
tbe  case  tlie  ruling  of  the  trial  court  was 
correct  Xhror  In  the  coarl^s  ruling  Is  not 
presumed.  Error  must  affirmatively  appear 
before  a  ruling  on  a  motlMi  for  a  nonsuit 
will  be  disturbed.  It  is  impossible  for  the 
appellate  court  to  determine  whether  the 
trial  court  ruled  cmrectly  or  ern»ieousl7f  un- 
less we  can  first  examine  the  evidence  offer- 
ed at  the  trlaL  Adklns  t.  Hoomonth,  41  Or. 
266,  68  Fac  T8T;  Goodale  Lumba  v. 
Shaw,  41  Or.  544,  546,  69  Pac.  646. 

Use  judgment  Is  atttrmed. 


IfcBBIDII!,  a  3^ 
JOHNS,  JJn  oonnr. 
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SGHIFFHAMN  t.  Z0UMAN8  et  aL 
(Supreme  Court  of  Or^oii.   FBb.  17,  1920.) 

1.  ItrjuHonon  ^»C2— BQUtrr  wxu  nfjcan 

WHONQFTTL  OUTTINO    OF  BUHDINO  TIMBM 

roBiana  pbinoifal  valv*  of  pbofebtt. 
Equity  will  interveoe  to  prerent  tbe  cuttlns 
standing  timbfir  when  Buch  timber  constitutu 
the  principal  value  of  the  estate,  for  in  the 
very  nature  of  things  an  acticm  for  damages  to 
recover  the  value  of  the  timber  cat;  or  treble 
damages,  is  an  inadequate  remedy. 

2.  Injunction  «=5>36(2)— Action  to  snjoin 

OTTTTina  OF  TIHBEB  KAT  BK  MAINTAINID 
THOUGH  BOUNDABT  UNE  WAS  DISPUTID. 

While  a  suit  to  enjoin  a  trespass  cannot 
be  used  to  determine  ^e  location  of  a  disputed 
boundary,  nevertheless  a  suit  to  enjoin  the 
cutting  of  standing  timber  whidi  wa*  the'  prin- 
cipal value  of  an  estate  may  be  maintained 
where  defoidauts  made  a  diapnte  over  the  bound- 
uy  the  pretext  fw  removing  the  tfanber. 

8.  BouHDABixa  «=>37(1>— Oujiiiuuor  or  btx* 

DKNOX  TO  XSIABUaH. 

In  a  suit  to  enjoin  the  cutting  of  timber, 
evidence  held  to  establish  the  boundary  as  claim- 
ed by  plaintift  and  not  to  ihow  defendants'  tifle 
to  the  land  In  dispute. 

4.  Adtbbm  posbsssion  ^:»19  —  Pmif a  or 

BBU8H  TO  STOP  CATTXA  NOT  BUOH  POflSESeXON 
Afi  WILL  BIPEN  INTO  ADVKB8B  TXIXK. 

O^ough  defendants  piled  bmah  and  made  a 
sort  of  a  temporary  fence  to  att^  eatUe^  they 
oannot  be  deemed  In  possessfon  of  the  Umd  up 
to  the  fence  which  was  a  temporary  structure,  so 
that  they  would  acquire  an  adverse  tittle,  as 
plaintiff  could  not  have  maintained  ejeetmoit 
against  them  va  account  of  tlw  eonatrnctlon  of 
such  fence. 

B.  BoURDABna  ^98(9— MOHUIOBIRB  OOHTBOI. 
00UB8U  JdTD  DXStANCn. 

Monuments  will  control  courses  and  distanc- 
es in  construing  a  deed. 

e.  Costs  «=3238(1>— Auawakob  oh  afpeax. 

DBHCSD  IN  VIEW  OF  OPPBlSaiVB  OONDUCT. 

Where  plaintiffa  conduct  waa  oppressive 
and  unn^shbwiy,  the  iipp^te  court  may  le- 
fuse  to  allow  hbn  costs  and  disburtementa  on 
appeal,  even  though  affirming  As  decne  in  his 
favor. 

Department  1. 

Appeal  from  Clrcntt  Court,  Tillamook 
Coanty ;  Geo.  R.  Bagley,  Judge, 

Suit  by  Solon  Schiifmann  against  E.  U 
Toumana  and  others.  From  a  decree  for 
plaintiff,  defoidants  appeal.  Affirmed. 

This  Is  a  salt  begun  io  enjoin  Oxe  cutting 
and  taking  away  of  timber  upon  premises  al< 
leged  to  belong  to  plaintiff. 

The  complaint  allies  that  plaintiff  is  the 
owner  of  the  S.  B.  %  of  the  S.  W.  %  of  sec- 
tion 6,  township  2  north,  range  0  west,  in 
Tillamook  oonn^;  that  the  same  is  timber 
land,  corered  wlfb  a  heavy  growth  of  Tain- 


able  timber,  and  Oe  ivrnce  timber  thereon 
is  of  the  value  of  $4,000;  that  on  or  about 

tbe  day  of  Janaaiy,  1918,  the  detoid- 

ants,  acting  togetlwr  and  in  pnnuit  of  their 
partnenhlp  buiioees,  wrongfully  and  unlaw- 
fully altered  npm  ttie  aforesaid  laa^  ot  the 
plaintiff  and  began  to  cut  and  remove  the 
mercbantable  timber  growing  and  being 
thereon,  and  that  df^endants  ever  since  bave 
continued  to  c<mdact  and  carry  on  opera- 
tions upon  said  lands,  and  in  so  doing  the 
defendants  bare  cut  and  removed  a  large 
quantity  at  aald  motAkantaUe  timber  from 
said  real  property.  Tb%  «cact  amount  Qwe- 
of  tbe  idaintiff  la  not  able  to  state,  hot  iHaln- 
tiff  is  informed  and  believes^  and  therefore 
alleges,  the  amount  of  said  timber  so  cut  and 
ronored  is  approxUnate^  100,000  feet  of 
spmcQ  timber  of  the  reaaonaUe  value  of 
12,000;  ttiat  d^aidanta  are  continuing  to 
cut  and  remore  timber  fMm  aald  premlaee 
without  any  license,  permission,  or  author- 
ity so  to  do,  and  wrongfully  and  unlawful- 
ly threaten  to  continue  to  cut  and  remove 
timber  therefrom,  and  unless  they  are  re- 
strained fnmi  BO  doing  will  contlnae  to 
cut  and  remove  said  timber  until  they 
remove  the  wiuOis  thereof,  all  in  denial 
of  the  plaintifrB  right  thereto  and  without 
plaintiff's  craiaent  or  permission ;  that  unless 
the  d^endants  are  restrained  from  doing 
the  acts  aforesaid  they  will  remove  all  of 
said  timber,  and  the  value  of  said  lands  will 
be  thereby  greatly  diminished  knd  the  same 
will  be  rendered  practically  worthless ;  that, 
by  the  doing  of  the  wrongful  and  unlawful 
acts  herein  mentioned,  the  defendants  have 
rendered  i^lntlff*s  land  less  valuable,  and 
lAalntlff  has  bera  damaged  1^  reas<m  there- 
of indudlng  the  removal  of  said  timber  and 
the  value  thereof,  in  Uie  sum  of  92,600 ;  and 
that  the  value  of  said  lands  consists  princi- 
pally In  the  value  of  the  timber  thereon,  and 
the  plaintiff  has  been,  and  by  continuance 
of  the  aforesaid  wrongful  and  unlawful  acts 
of  defendants  wUl  be,  irr^Mrably  injured. 

A  general  demurrer  was  Interiwaed,  which 
being  overruled,  the  defendants  answered, 
drying,  upon  informatl<Hi  and  bdlef,  plain- 
tiff's ownership  of  the  land  described  in  the 
complaint,  end  gmerally  daiying  all  ttie  alle- 
gatlouB  of  the  complaint 

For  a  BQ^arate  defoise  it  was  alleged  that 
Daniel  Hick^,  on  or  about  the  lAth  day  of 
June,  1892,  procured  a  patent  from  the  Unit- 
ed States  Government  for  the  N.  B.  quar- 
ter of  the  N.  W.  quarter,  and  lot  1  of  sec- 
tion 7,  and  lots  6  and  7  In  section  6,  town- 
ship 2  north,  range  0  west,  W.  M.,  Tilla- 
mook county,  Or.,  and  immediately  there- 
after went  Into  the  opm,  notorious,  exclu- 
sive, and  adverse  possession  of  said  prop- 
erty and  the  whole  thereof,  and  continued  in 
sudi  opoi,  notorious,  ecduslv^  and  adverse 
possession  of  said  property  during  ell  tiie 
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time  he  owned  said  pn^terty;  that  tbereeftw. 
tot  a  ralaable  conalderaUoiit  he  granted, 
bargained,  and  sold  to  the  d«taidant  Sarah 
B.  Hlckear  all  hla  right,  tltle^  and  Interest  in 
and  to  said  property,  and  every  jArt  Qiere<tf ; 
that  said  defendant,  Sarah  B.  SQdcejr,  en- 
tered into  the  open,  notorknu,  ezdusWe,  and 
adverse  possessloa  of  said  property  immedir 
ately  vpon  the  receipt  of  said  etmveyance 
and  has  ever  since  been  and  now  is  In  the 
open,  notorious,  exdxulTe,  and  adverae  poe- 
aesalon  of  aald  pngtoty,  dalxoli^  to  own 
Ihe  same  and  the  whole  thereof  and  the  de- 
fendant  Sarah  ID.  Hiekey  and  ha  grantor, 
Daniel  Elcfcey,  have  been  in  the  open,  no- 
tralona,  «E<diislve,  and  adrane  poaseaalon  ai 
aald  property,  and  tbe  whole  thereto  daint< 
ing  to  own  the  same,  for  more  than  ten  yeara 
last  past,  and  the  defendants  Yoomans  and 
Th<Hna8  are  the  tenants  of  said  Sarah  Bl 
Hldcey,  In  posBcasbni  of  said  property,  hold- 
ing the  same  as  such  tenants,  and  all  Uw 
timber  that  said  Toumana  and  Ihomas  hare 
cnt  has  been  off  from  fbe  land  aforesaid, 
and  the  plaintiff  has  no  right,  title,  or  Inters 
est  tber^  cr  any  portion  thereof;  and  that 
fba  plaintiff  has  not  been  in  the  possession 
of  said  property,  or  ai(y  porttcm  thereof,  for 
ten  years  last  past 

Plaintiff  replied  and  alleged,  among  other 
things,  that  the  north  line  of  section  7,  town- 
ship 2  north,  range  9  west,  W.  M.,  which  is 
the  same  as  the  south  line  of  section  6  in  said 
township  and  range,  is  an  Irregular  line; 
that  the  quarter  section  comer  between  said 
sections  is  located  at  a  point  48.69  chains 
east  and  24.72  chains  south  of  the  south- 
west comer  of  said  section  0,  so  that  the 
north  boundary  of  the  northwest  quarter 
of  said  section  7  is  a  line  described  as  be- 
ginning at  the  southwest  comer  of  said  sec- 
tion 6 — ^being  the  northwest  comer  of  said 
section  7 — and  mnnlng  thence  south,  60"S0" 
east,  50.20  chains,  to  the  aforesaid  quarter 
section  comer  common  to  said  sections  6  and 
7;  that  the  lands  of  plaintiff,  described  as 
the  S.  E.%  of  S.  W.  ^4  of  said  section  6,  are 
bounded  on  the  south  by  the  eastern  part  of 
the  north  line  of  said  N.  W.  ^,  of  said  section 
7;  that  plaintiff's  aald  lands  have  a  width  east 
and  west  of  84  rods,  and  the  lands  of  plain- 
tiff, upon  which  defendants  have  committed 
the  acts  complained  of  in  the  complaint  here- 
in, are  those  portions  of  plaintiff's  said  lands 
.lying  between  the  southern  boundary  thereof, 
and  Qie  easterly  S4  rods  of  a  line  described 
aa  beginning  at  the  southwest  comer  of  said 
section  0,  and  running  thence  north,  80*43" 
east  43.89  chains;  and  that  plaintiff's  said 
lands  are,  and  at  all  the  times  mentioned  in 
the  pleadings  herein  have  been,  unlnclosed 
and  uninhabited,  and  not  In  tbe  actual  posses- 
sion^ any  person  other  than  plaintiff  and 
tbose  under  whom  he  claims,  save  and  ex* 
ceift  tor  the  wrongful  possession  thereof  dnr* 


ing  tbe  presoit  year,  as  aUeged  In  the  com- 
plaint herein. 

Upon  the  trial  the  eonrt  fonnd  for  the  i^ahk- 
Uff  generally,  and  found  that  tbe  qvartar 
section  eomer  on  the  line  between  sectioot 
6  and  7.  township  2  north,  range  9  wea^ 
which  Is  the  sontheast  comer  of  the  above* 
described  pared  of  land,  la  located  at  a  point 
43.60  chains  east  and  24.71  chains  south  of 
the  southwest  oomer  of  said  section  6.  whldi 
southwest  corner  is  the  comer  common  to 
sections  6  and  7,  towntdiip  2  norUi,  range  0 
west;  tiiat  the  sonth  boundary  ot  said  land 
of  plaintiff  Is  formed  by  the  last  portion  of  a 
line  ^ich  b^dns  at  the  southwest  comer  itf 
said  section  %  and  rona  thenee  south,  dO'SO" 
east,  00.20  chains  to  said  quarter  section  cor- 
ner; and  that  plalntlfl'a  aald  lands  have  a 
due  east  and  west  width  of  84  rods. 

The  court  found  against  the  defendants' 
plea  ot  adverse  possesslcni,  and  that  the  valne 
of  the  timber  eat  and  removed  was  9078.26^ 
and  as  eondnsloiis  of  law  finmd  that  plain- 
tiff was  entitled  to  possessltm  ot  the  dis- 
puted strip;  that  defendants  should  be  en- 
joined from  entering  upon  or  cutting  the 
timber  fliereon;  and  titiat  plalntlfl  Should 
recover  tarn  deCmdants  the  sum  of  |07&2^* 
the  value  of  timber  already  cat  and  removed, 
and  decreed  accordingly,  fHan  which  decree 
defendants  appeal. 

W.  T.  Masters,  of  Portland,  for  appellants. 
H.  T.  Botts,  of  Tillamook,  for  req^ondent 

VcBRIDB,  O.  J.  (after  stating  the  &cts  as 
above).  [1]  Whatever  may  be  the  rule  in 
other  Jurisdictions,  the  case  of  Roots  v.  Bor- 
ing Junction  Lbr.  Co.,  60  Or.  298,  92  Pac.  811, 
94  Pac  182,  is  conclnalve  In  this  state  In 
favor  of  the  doctrine  that  equity  will  Inter- 
vene to  prevent  the  cutting  of  standing  tim- 
ber when  such  timber  constitutes  the  prin- 
cipal value  of  the  estate. 

This  Is  true  In  this  state,  not  only  for  the 
reasons  given  in  that  opinion,  but  for  an- 
other reason,  namely,  the  difficulty  of  esti- 
mating the  damages  after  logging  timber  has 
been  cut  and  removed  from  the  land.  It  Is 
not  possible,  after  timber  has  been  cut  and 
converted  into  sawlogs  and  removed,  to  as- 
certain accurately,  by  an  inspection  of  the 
stumps  and  tops  left  upon  the  ground,  the 
lumber  contents  of  the  logs  removed;  and 
the  owner  of  the  land  Is  more  or  lesa  at  the 
mercy  of  the  records  and  statements  of  the 
trespasser  as  to  these  facts.  The  statutes 
have  attempted  to.  obviate  this  difficulty,  by 
providing  for  the  triple  damages  from  a  will- 
ful trespasser;  but  in  cases  of  casual  tres- 
pass, and  the  present  case  may  wdl  be 
classed  In  Qiat  category,  no  audi  damages 
are  allowed,  and  the  remedy  at  law  Is  Inade- 
quate. 

[2]  It  Is  urged  that  a  suit  to  restrain  a 
trespass  cannot  be  used  to  determine  the 
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location  of  a  dlapated  boundary  llne^  and 
this  coDtention  Ib  tme  where  there  to  no 
otber  elem^it  In  the  case  njfon  which  equi- 
table jurisdiction  may  be  predicated,  as  in 
Hume  v.  Bams,  60  Or.  121,  90  Pac  lOOO. 
But  where,  as  In  this  case,  an  alleged  un- 
certain boundary  line  is  made  a  pretext  by 
the  defendants  for  destroying  the  substance 
of  the  estate,  an  injured  party  is  not  required 
to  bring  one  suit  to  have  the  original  bound- 
ary line  retraced  and  established  and  wait 
until  that  1b  decided,  before  bringing  snit  to 
restrain  a  trespass  which  is  destroying  the 
substasce  and  valve  of  his  estate. 

As  shown  by  Love  t.  Morrill,  19  Or.  515.  24 
Pac.  916,  and  Andrews  t.  Brown,  00  Or.  263, 
IQS  Pac  184,  a  suit  to  determine  a  disput- 
ed bomidary  la  confined  in  this  state  to  very 
narrow  Ihnlts,  and  is  not  sufficlenUy  ex- 
pansive to  cover  such  equities  as  those  In- 
voked in  the  case  at  bar. 

It 'may  be  remarked  that  the  gist  of  this 
Bolt  Is  to  prevent  defendants  from  cutting 
down  and  removing  the  timber  on  that  parcel 
of  land  in  dispute  between  the  parties.  The 
location  of  the  boundary  becomes  import 
tant  Incidentally,  becatue,  if  the  line  is  where 
*  the  plaintiff  (daims,  the  defendants  are  tres- 
passers; while,  if  their  oonteation  as  to  its 
location  Is  valid,  they  are  only  exercising  the 
right  to  use  their  own  property.  Thus,  while 
the  correct  location  of  the  boundary  line  be- 
tween the  two  tracts  Is  not  the  primary 
object  of  the  salt.  It  beonues  incidentally  a 
oontroUing  factor  tn  Its  determinatlim. 

[S,4]  The  testimony  u  to  the  locatton  of 
the  line  between  sections  6  and  7,  which 
forms  a  comnum  boundary  between  plaintiff 
and  defendant  Hlck^,  Is  somewhat  contra- 
dictory. Ndtlier  par^  has  m^duoed  testl- 
mony  that  assures  us  that  the  line  can  be 
traced  by  blazes  or  other  mArtcs  made  at  tlie 
time  the  government  survey  was  nm,  and  the 
maps  offered  In  evidence  are  so  Incomplete  as 
to  render  the  task  of  identifying  stakes  and 
lines  Indicated  in  the  testimony  very  difficult 
So  much  so  that  the  writer  has  been  com- 
pelled to  compile  £n»n  the  testimony,  as  best 
he  could,  a  map  of  the  various  locations 
therein  referred  to ;  but  after  a  earefnl  ex- 
amination of  the  testlm<Hiy,  we  are  fully  sat- 
isfied tliat  the  monument  set  the  govern- 
ment snrv^or  tor  the  southeast  comer  of 
section  6  and  the  iiorUieast  comer  <tf  section 
7  was  placed  at  a  omslderable  distance  sonth 
of  where  an  east  and  west  Une  rtmnlng  be- 
tween sections  6  and  7  would  locate  It,  thus 
increa^ng  the  area  of  secticm  6  at  the  ex- 
pense of  section  7. 

[S]  The  tme  boundary  ol  8ectl<ms  6  and  7, 
so  far  as  Oie  tract  In  dispute  Is  concerned. 
Is  therefore  a  straight  line  between  the 
quarter  section  corner  found  and  identlfled  ^ 


by  plalnttfTs  witness  Sapplngtou,  and  the 
southwest  corner  of  section  6,  the  location  of 
wbldb.  Is  conceded  by  all  parties.  This 
places  the  line  between  plaintiff  and  defend- 
ant Hlckey  as  fixed  by  the  court,  and  e.a 
monuments  control  courses  and  distances  we 
are  forced  to  agree  with  that  finding. 

We  think  the  d^endants'  evidence  of  di- 
verse possession  Is  not  sufficient  to  constitute 
a  defense  on  that  ground.  Hlckey  testified 
that  he  built  a  fence  on  the  east  line  of  the 
northwest  quarter  of  section  6,  the  north  end 
of  which  terminated  at  a  point  where  he  now^ 
claims  the  quarter  post  was  located,  and 
that  at  the  lattw  Doint  he  erected  a  lair  of 
bars.  The  fence  seems  to  have  been  mostly 
constructed  of  brush  and  logs  with  some 
rails  and  was  intended,  he  says,  to  prevent 
the  catUe  of  his  neighbors  east  of  him  from 
straying  ovw  on  his  premises  and  to  prevent 
his  own  cattle  from  straying  to  the  eastward. 
This  fence,  he  says,  was  in  existence  for  10 
or  15  years,  but  has  now  disappeared,  with 
the  exception  of  a  few  stripe  nailed  on  a 
supposed  witness  tree,  which  Indicate  that  a 
pair  of  bars  once  existed  there. 

The  fence  was  eTldenOy  a  temporary  af- 
fair, was  not  on  any  line,  or  supposed  line,  be- 
tween plaintiff  and  defendant,  and  Inclosed 
no  land.  There  has  never  been  a  time  when 
plaintiff  could  have  maintained  ejectment 
for  possession  <tf  the  disputed  strip  by  rea- 
son of  the  erection  of  this  fence.  Neither 
can  the  occupancy  of  part  of  the  land  em- 
braced in  his  patent  avail  him  here,  be- 
cause the  field  notes  call  for  moDaments, 
and,  these  calls  being  Imported  Into  the  pat- 
ent, the  holding  must  be  construed  with 
reference  to  tiie  monuments  as  th^  actually 
existed  «n  the  ground,  raOier  than  to  the 
courses  and  distances  therein  mentioned. 

[I]  This  leads  to  an  affirmance  of  the  der 
cree  at  the  circuit  court.  It  Is  foir  to  say 
that  we  do  this  only  because  the  law  compels 
us  to  adjudicate  the  legal  rather  than  the 
moral  rights  of  the  litigants.  ITe  award 
plaintiff  ttmber  on  the  disputed  strip  be- 
cause the  law  awards  It  to  him,  and  we  have 
no  ^scretlon  to  set  aidde  the  law ;  bat,  con- 
sidered from  the  standpoint  of  the  Golden 
Rule,  plaintlfTs  cwduct  is  oppressive  and 
unncdghborly  and  does  not  meet  with  our 
aK>robatl(HL. 

There  is  one  matter  in  whldi  we  have  dis- 
cretion, and  that  Is  in  the  matter  of  award- 
ing him  costs,  and,  whUe  we  affirm  the  de^ 
cree  as  to  the  Injunction  and  the  damages 
allowed  the  circuit  court;  Vt£e  ^alntlff  will 
not  recover  any  costs  or  disbursements  on 
this  appeal. 

BURNETT,  BENSON,  and  HARRIS,  JJ., 
concUE. 
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AMERICAN  FUEL  CO.  OP  UTAH  V.  IN- 
DUSTEIAL  COMMISSION  07  UTAH 
et  ti.    (No.  3432.) 

(Sapnme  Ooort  of  Utah.  .  Jul  28,  1920.) 

Mastek  and  seevaitt  <8=>383  —  Euplotee 

FBOOnBXKO  XNStTBAnOB  PBOTZDKD  FOB  BT 
WomiEEl'B  COHPINUTIOlf   ACT  HOT  BB- 

Under  Gomp.  Laws  IfflT,  ff  8113.  8114, 
8116-8110,  and  Motions  8126  snd  8184,  the 

employer  is  primarily  liable  for  compeosatioti 
to  an  employ^,  and  Uie  fact  that  the  employer 
has  complied  with  section  3114  by  insaring  pay- 
ment of  corapenBatl(m  does  not  reUeve  the  em- 
ployer where  the  insurer  is  iosolTent;  default 
of  either  employer  or  insurer  not  ezensinr  pay* 
ment  by  the  other. 

ProceedlDgB  for  compensation  by  Theras 
Lappas,  employe,  opposed  by  the  American 
Pnel  Company  of  Utah,  employer.  Award 
for  claimant,  and  the  employer  petitions  for 
a  writ  of  certiorari  directed  to  the  Industrial 
CommisiloD  of  TTtali.    Petition  dismissed. 

I>^,  Hoppani^  &  Ma  A,  ot  Salt  Lake  City, 
for  plalntttE. 

Dan  B.  Shl^da.  Atty.  Gen.,  and  O.  a  Dal- 
by,  James  Q.  Wolf^  and  H.  Tan  Dam,  Jr., 
AsBt  Attys.  Gen.,  for  defendants. 

WEBER,  J.  Plaintiff,  a  corporation  under 
the  laws  of  Utah,  procured  the  Issuance  by 
flalB  court  of  a  writ  of  certiorari  directed 
to  defendants.  In  Its  petition  plalDtift,  Inter 
alia,  alleges  that  on  April  21,  1919,  floras 
Lappas  filed  an  application  with  the  Industri- 
al Oommlsslon  praying  for  compensation  for 
personal  Injuries  suffered  by  accident  arising 
out  of  and  in  the  course  of  the  employment 
of  said  applicant  by  the  American  Fuel  Com- 
pany, the  plaintiff ;  that  on  the  26th  of  Sep- 
tember, 1919,  a  formal  hearing  was  had 
before  the  Industrial  Commission  when  the 
plaintUt  appeared  and  presented  evldMice 
showing  that  It  had  complied  with  tbe  re- 
quirements of  section  3114,  Oomp.  Laws  Utah 
1917,  and  had  secured  comi>ensation  to  Its 
«npIoy€8  by  insuring  and  leering  Insured 
the  payment  of  said  compensation  In  the 
Guardian  &  Guaranty  Company,  a  tsttKk 
corporation,  authorized  to  transact  the  bn^- 
nesa  of  workmen's  compensation  Insurance 
in  this  state,  and  that  on  said  date  petitioner 
held  a  binding  [wllcy  of  insurance  In  said 
Guardian  Casualty  &  Guaranty  Company  ex- 
ecuted and  ddlTered  to  It  in  conformity  with 
the  provisions  of  the  Workmen's  Compen- 
sation Act ;  that  the  policy  covered  the  pay- 
ment of  compensation  to  all  of  Its  employes 
at  its  mines  at  Neslen,  Utah,  Including  the 
applicant,  Theras  Lappas ;  that  said  policy 
was  in  fall  fbrce  and  effect  at  the  time  of 
said  accident,  to  wit,  July  2S,  1917 ;  that  the 
Guardian  Oasnalty  ft  Guaranty  Company 


recognized  Its  liability  to  the  applicant  and 
for  a  considerable  period  of  time  made  pay- 
ments  to  him,  as  compensation  and  hospital 
expense,  to  an  amount  In  excess  of  (5S0; 
that  the  Guardian  Casualty  &  Guaranty  Com- 
pany does  not  deny  Its  liability,  but  that 
said  company  is  In  the  hands  ot  a  receiver; 
that  on  October  29,  1919,  the  Industrial  Com- 
mission made  and  entered  its  award  and 
order  requiring  petitl<mer  to  pay  to  the  ap- 
plicant the  snm  of  $968.95  as  compensation 
tor  said  injuries;  that  on  November  22, 
1919,  the 'petitioner  made  application  for  re- 
hearing before  the  Industrial  Commission  on 
tbe  ground'  that  the  Industrial  Ctxnmission 
was  without  ]nrisdictl<Hi  to  order  petitioner 
to  pay  the  award  and  that  said  ctHumlssion 
acted  In  excess  of  its  powers  In  making  and 
entering  said  award. 

Defendants  have  filed  a  demurrer  to  the 
petition  on  the  ground  that  the  facts  therein 
stated  are  not  aufflcient  to  constitute  a  cause 
of  action.  It  Is  the  dalm  of  petitioner  that 
by  iHWurlng  Insurance  It  was  relieved  from 
all  liability  to  pay  compensation  to  its  In* 
lured  employe,  and  that  the  sole  liability 
to  pay  the  compensation  ordered  by  the  com- 
mission devolved  upon  ttxe  Guardian  Casualty 
&  Guaranty  Cwnpany,  the  Insolvent  Insur- 
ance  carrier. 

Oomp.  Laws  Utah  1917,  if  8113  and  8U4, 
are  as  follows: 

"Sec  3113.  If  a  workman  nedves  personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  his  employer  or  the 
insurance  carrier  shall  pay  compensation  in 
the  amounts  and  to  the  person  or  pecsons  here- 
inafter specified. 

"Sec.  3114.  Employers,  but  not  including  mu- 
nicipal Iwdies,  shall  secure  compensation  to 
their  employes  in  one  of  the  following  ways : 

"(1)  By  insuring  and  keeping  Insured  the 
payment  of  sneh  cMnp€Bsatlon  with  the  state 
insnrance  fund ;  or 

"(2)  By  insuriiv  and  keeling  Insured  the  pay- 
ment of  such  compensation  with  any  stock  cor- 
poration or  mutual  associatlim  authorized  to 
transact  the  business  of  workmen's  conutenaa- 
tion  insurance  in  the  state ;  or 

"(3)  By  furnishing  to  the  commission  satis- 
factory proof  of  financial  ability  to  pay  direct 
the  compensation  in  the  amount  and  manner  and 
when  due  aa  provided  for  in  this  title. 

"In  the  latter  cane  the  ocHnmlssion  may  In  Ita 
discretion  require  tile  deposit  of  acceptable  se- 
curity. Indemnity,  or  bond  to  secure  the  payment 
of  compensation  liabilities  as  they  are  incur* 
red.  All  stock  corporations  or  mutual  associa- 
tions transacting  the  business  of  workmen's  com- 
pensation insurance  in  this  state  under  the 
terms  of  subdivision  2  of  this  section  shall  be 
subject  to  the  rules  snd  regulations  of  the  com- 
misfdon  with  respect  to  rates  to  be  chafed,  and 
methods  of  compensation  to  be  used." 

What  Is  meant  by  the  words  "employers 
shall  secure  compensation  to  their  employes"? 
Does  it  mean  they  stiall  obtain  an  insurance 
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poU^  and  ther^y  1m  raUered  of  all  reapon- 
aiblUty  to  the  emplt^Aa  wbo  have  no  voice 
in  making  the  selection  of  tbe  Inaorance 
carrier?  Or  does  It  not  plainly  appear,  both 
from  the  letter  and  the  virlt  of  the  law, 
that  tbe  employer  "shall  aecure" — make  sure, 
make  more  certain — the  payment  of  compen- 
Bation,  leaving  the  obligation  still  that  of 
the  employer?  The  primary  obligation  on 
tbe  part  of  tbe  employer  is  to  pay  compen- 
sation when  awarded.  Inguranoe  Is  inci- 
dental, though  Important.  It  is  necessary 
because  emi^oyers  sometimes  fail  in  business 
and  because  payments  to  injured  employes 
or  their  dependents  are  freQuaitly  distrib- 
uted over  long  periods  of  time.  To  make 
more  certain  the  prompt  payment  of  these 
awards  tbe  Insurance  feature  was  provided 
by  tbe  law.  In  harmony  with  section  S114 
is  section  8110|  which  reads: 

"Bverr  policy  of  insoranca  eovertng  the 
liability  of  tbe  employer  for  CMnpenBation, 
whether  issaed  by  the  C(«nmis8ion  or  by  a  stock 
company,  or  by  a  mutual  association  aaUior- 
ised  to  transact  woriunen's  compensatioD  in- 
surance in  this  state,  shall  cover  the  entire  lia- 
bility of  tbe  employer  to  bis  emplorte  covered 
the  polky  or  contract,  and  also  shall  contain 
a  provliion  setting  forth  the  rl^t  of  the  em- 
plcgrte  to  nfbroe  In  tiietr  own  names,  either 
bf,  at  any  time,  filing  a  s^wrate  dalm  or  l^, 
at  any  time,  making  tlie  insoxanee  carrier  a 
party  to  the  (original  dalm,  the  liability  of  the 
insurance  carrier  in  wh<de  or  in  part  for  tbe 
payment  of  sncb  compensation ;  provided,  how- 
ever, that  paiyment  in  whole  or  In  part  of  audi 
compensatioD,  by  either  the  employer  or  the  in- 
soranoe  eaniw,  shall,  to  tiie  extent  tiiereo^  be 
a  bar  to  the  reeovay  agaltut  tba  other  of  the 
amount  so  paid." 

Why  provide  tiiat  tito  onploy^  file  a  aep- 
arato  claim  against  the  inaorance  carrier 
If  tbe  emidoyer  ia  not  liable,  and  why  make 
liie  Insurance  carrier  a  party  to  the  original 
dalmt  Why  pvoTide  tiiat  payment,  in  whole 
or  in  part,  by  ^tber  ttM  employer  or  tbe 
Insurance  carrier,  aball,  to  the  extent  tiiere- 
<^  be  a  bar  to  tbe  recovery  against  the 
other  of  tbe  amonnt  ao  paid,  nnless  both 
are  liable? 

Section  8117  provides: 

"E}ver7  BDch  ptdiey  and  contract  shall  con- 
tain a  provl8i<m  that,  as  betwem  the  emtloje 
and  the  insurance  carrier,  tbe  notice  to  or 
knowledge  of  tiie  occurrence  of  tiie  injaty  on 
the  part  of  the  employer  shall  be  deemed  notice 
or  knowledge,  as  the  case  may  b^  on  the  part 
of  tbe  ineorance  carrier;  that  jurisdiction  of 
the  employer  sball,  tor  the  purpose  of  this 
title,  be  jurisdiction  of  the  insurance  carrier, 
and  that  the  insurance  carrier  shall  In  all  things 
be  bound  by  and  subject  to  tbe  orders,  findings, 
decisions,  and  awards  rendered  against  the  em- 
plosrer  for  the  payment  of  comp«isatio&  under 
the  provisimis  of  this  titOe.** 

If  the  employer  ia  relieved  from  liability 
when  be  procures  bis  insurance,  why  sbould 


an  award  be  roidered  against  him?  Tbe 
onployer  is  tiie  one  against  whom  juris- 
diction must  be  obtained,  and  tbe  Insnrance 
company  is  bound  by  the  orders  and  awards 
against  the  employer,  whose  primary  lia- 
bility seems  to  be  recognized  by  tbe  aec'tton 
just  quoted. 
Section  8118  reads: 

"Bvery  auch  policy  and  contract  shall  con- 
tain a  provision  to  the  effect  that  the  Insolvency 
or  bankruptcy  of  the  employer,  and  hla  dis- 
chaige  therein,  shall  not  relieve  the  inauraoce 
carrier  from  tbe  payment  of  compensation  for 
injuries  or  death  sustained  by  an  employ^  dur- 
ing the  life  of  isucb  pc^cy  or  contract." 

Diacnaalng  the  above  section,  tbe  Attorney 
General  KoHly  aaya  In  his  brief: 

"In  eonslderhig  this  section  the  thought  im- 
mediatdy  occnrs  why,  if  tiie  employer  is  not 
liable,  provide  that  insdvcnt^  or  bankrnptcy 
shall  not  rdieve  tbe  insoranes  canierT  If  be 

was  never  llaUe,  under  the  plaintiff's  theory, 
why  should  his  insolvency  or  solvoicy,  bank- 
ruptcy or  prosperity,  make  any  difference  in  Its 
effect  upon  the  Insurance  carrier?  Ibis  sec- 
tion was  inserted  to  save  the  situation  frwn 
the  principle  that  an  Instdvency  or  banktnpt^, 
or  a  discharge  tbw^rom,  ot  the  employer 
should  rdieve  the  bisuranoe  carrier.  But  why 
should  it  be  neceesary  to  save  tbe  situation  from 
BD<di  a  legal  principle  if  the  carrier  were,  from 
the  beginning,  the  only  and  original  one  liable? 
Why  speak  of  him  not  being  rdeased  tm  tbe 
contingency  of  the  employer  being  unable  to 
paj  because  of  insolvency  or  bankruptcy,  if 
the  employer  was  never  liable,  regardless  of  him 
being  s<dveut  w  insolvent,  bankrupt  or  floor- 
IsUngr 

Section  8110  Is  aa  follows : 

"Eadi  county,  dty,  town,  or  8cho(d  district 
which  is  liable  to  its  employSB  for  compensation 
may  insure  in  the  stato  insurance  fund  or  pay 
compensation  direeL" 

If  a  oonnty,  ct^,  town,  or  school  district 
procures  Imranmoe,  It  certainly  Is  not  ab* 
solved  from  Its  primary  llaldlity  to  pay  com- 
pensation, and  yet  O^aes  la  no  dlfleraioe  aa 
betweok  private  and  pnldic  employers;  botb 
are  Uable  for  ewnpensatlMi;  but  tbe  iHibllc 
emplt^er  la  enmpt  from  tbe  obligation  to 
secure  mxSi  payment  Otiwrwlse  tbeir  oUl- 
gatlons  are  the  same 

Section  8126  la  as  follows: 

*'If  a  workman  who  has  been  hired  in  thia 
state  receives  personal  injury  by  aoddent  aris- 
ing out  of  and  in  the  connw  of  sudi  employment, 
he  shall  be  entitled  to  cnnpenBatiMi  according 
to  the  law  of  thla  state  as  provided  for  in  this 
title,  evui  thouiA  sndi  injury  was  received  ou^ 
side  of  this  state.  If  a  workman  who  has  been 
Iiired  outside  of  this  state  is  injured  whUe  en- 
gaged in  his  employer's  business,  and  is  enti- 
tied  to  compensation  for  such  injury  under  the 
law  of  the  state  where  he  was  hired,  he  shall 
be  entitied  to  enforce  against  his  employer  his 
rigbte  in  this  state  if  hia  rights  are  such  that 
they  can  reasonably  be  determined  and  dealt 
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The  proTlslon  that  the  employ^  shall  be 
entiaed  to  enforce  his  ri^ts  against  his 
employer  Is  another  recognition  of  the  prln- 
dple  that  the  employw  Is  primarily  liable 
for  compensation.  TbiM  thongbt  is  oniriha- 
alaed  In  Metikm  8182,  whidi  reads,  In  part: 

"The  right  to  recoyer  compensation  pami- 
mnt  to  the  provisions  of  this  title  for  injuries 
nutalned  1^  an  employA  shill  be  the  escIneiTe 
remedy  agnbut  the  emidcyw-  *  *  *  * 

SecUtm  8184  reads: 

"Brary  emph^  or  hli  legal  tepresentatiTe  in 
case  death  results,  who  makes  application  for 
an  award,  or  accepts  compensatloa  from  an  em- 
ployer,  walTOa  his  right  to  exerdse  his  option 
to  instittite  proceedings  in  any  court.  Bvery 
em^oy^  or  hia  legal  representative  in  case 
death  resaltd,  who  exercises  hia  option  to  in- 
Btitnte  proceedings  in  court,  as  provided  la  this 
title,  walres  his  right  to  any  award  or  direct 
inyment  of  compensation  from  his  employer." 

It  will  be  noticed  that  this  section  naea 
the  words  "compensatlan  fnnn  an  employer" 
and  "direct  payment  of  otnnpensatlini  trom 
his  am^yet" — not  from  the  Insarance  car- 
rier. 

Section  8127  provides  that  onployers  who 
ixmtiSj  with  the  prorlslona  of  section  8114 
shall  not  be  liable  to  respond  in  danfagea 
for  Injnriea  sostalned  by  their  employes  not 
reanlttng  In  deattk.  by  comtdying  with 
sedlcoi  8114  and  obtaining  Insarance,  relieves 
the  ewi^jee  from  all  liability,  as  contended 
pi«iiiHir,  why  say  he  "is  not  liable  to  re- 
tfionA  in  damages^"  leaving  the  nnavoidaUe 
inferenoa  fliat  he  Is  stUl  liable  for  oompeoiBa- 
tton? 

Heading  tiie  statnte  aa  a  whol^  and  con- 
sidering an  of  Its  pXDvlslona,  Uie  ^aln  and 
munlstafcable  invert  ot  the'langoage  of  the 
act  con^ela  the  oondnslon  that  the  lii^t  to 
ccmpensadm  arises  out  of  the  relation  «- 
Istli^  between  onployer  and  onployA;  tiiat 
ocnnpenaatltm  Is  a  tax  npon  Indnstry  or  upon, 
flie  employer's  business,  a  tax  that  la  added 
to  the  mice  ot  the  prodnet  and  Is  nldmately 
paid  by  the  ocmsomer;  that  the  «nplc^er 
la  primarily  liable  tta  oon^ensatlCT  to  the 
employti;  that  both  onployw  and  Insurance 
carrier  are  liaUe  for  tlie  paymrat  of  com- 
poisatlffli  to  the  Injured  emsilofi;  and  that 
Qie  default  of  either  will  not  excuse  pay- 
ment by  the  other. 

The  dmurrer  to  the  petition  Is  flierefore 
sustained;  plalntUTa  peUtton  Is  dismissed, 
and  the  commlssion'a  award  Is  affirmed. 
FlalntUt  to  pay  oostSL 

COBFMAN,  a  J.,  and  OIDEON  and 
THURlfAN,  JJ.,  concur. 

FIBIGK,  bdng  dlsaiuUfled,  did  not  par- 
tlti^te  herein. 


STATE  V.  MALABST.    (No.  4408.) 
(Supreme  Ooort  of  Montana.    Jan.  W>,  1920.) 

1.  INTOXIOATIRO  ZJQUOBS  4=>2S0— VaBZAUCS 
BBTWXBN  COlCPLAinT  XOB  SBABCH  WABBAITT 
ASn  KVZDElfOB  AS  TO  LOOATXOR  07  BUZLDnrO 
IS  TATAL. 

There  was  a  tetal  variance  between  tiia 
complaint  on  which  a  search  warrant  was  le- 
aned and  which  alleged  that  there  was  probable 
cauae  to  believe  that  intozlcatlQg  liquors  were 
deposited  in  a  building  at  601  North  Main 
street,  and  evidence  ahowing  that  the  bnilding 
from  which  it  waa  taken  was  at  60S  North 
Main  street. 

2.  iNTOXIOATINa  UQ1T0B8  «»St8— EtVIDBlTOP 

ixttDma  TO  PBOVB  state's  case  abstthsd  to 

BK  TBUB  ON  AFPEAI.  VBOM  DISUISBAIh 

On  appeal  from  a  judgment  dismiBilng  a 
proceeding  for  the  forfeltore  of  Intozicating 
liquors  at  the  cloae  of  the  testimoziy  in  behalf 
of  the  state,  it  mast  be  assumed  that  all  the 
evidence  tending  to  prove  the  state's  case  is 
trne. 

8.  Sbabchis  AMD  snzDBsa  4s93— AuraoBiTT 

TO  8SABOH  IB  ROT  TO  Bl  BZTHTDXD  BT  OOH- 

STBITOTION. 

The  authority  of  an  officer  under  a  search 
warrant  ia  not  to  be  extended  by  construction 
to  any  case  not  clearly  covered  by  the  statute. 

Appeal  from  Dlatrlct  Gonrt;  SUver  Bow 
County;  Stiba  T.  lawyer,  Judga 

Proceeding  by  the  State  against  Andrew  T. 
Malarky  and  e^taln  intoxicating  liquors. 
From  a  Judgment  ^'■"■'ff^ng  the  proceeding, 
tb»  State  appeals.  Affirmed. 

S.  a  Ford  and  Frank  Woody,  both  of 
Helena,  and  N.  A.  Boterlng  and  Frank  I#.  Ri- 
ley, both  of  Butte,  for  the  State. 

Wm.  Meyer,  of  Butte^  for  re^^caidait 

OOOPBR,  J.  nie  provisions  <tf  .chaptw 
148.  laws  of  1917,  p^  289^  eonuuRily  known 
aa  Qw  Bnforoement  Act^  furnish  the  basis 
for  Ghls  proceeding.  Section  7  tbereof  au- 
thorizes tlie  .court,  upcu  a  proper  diowing,^  to 
issue  a  searcli  warrant,  dlrectli^  tlie  seizure 
of  an  Intoxicating  Uauora  foand  withbt  the 
building  or  premises  therein  described. 

[1]  The  facts  an  these:  On  tbB  8lBt  day 
of  January,  1910^  u  a  foundation  for  a 
searcta  warrant,  a  cmoplalnt  was  swran  to 
and  filed  by  one  of  the  prosecuting  officers  of 
Silver  Bow  couaty,  alleging  that  there  was 
[Kobable  cause  to  believe  that  Andrew  T. 
MalariEy  was  possessed  of  and  had  deposited 
"in  that  certain  building  situate  at  and  num- 
bered 601  North  Main  street,  Butte,  Silver 
Bow  county,  Mont.,"  intoxicating  liquors 
whldi  Malart?  Intended  for  sale,  exchange, 
gift;  barter,  or  other  disposition  In  violation 
of  law,  and  praying  Qiat  a  warrant  issue  for 
a  search  of  the  premises  and  the  s^zure  (rf 
Bn<^  intoxicating  Uquora,  together  with  tlie 
vessels  containing  the  same,  and  all  implO: 
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ments,  famlture  and  otber  articles  used  or 
kept  In  ccHmectlon  wlQi  its  sale.  In  compll- 
^ance  therewith  a  search  warrant  vas  Issaed 
by  the  district  oonrt,  oontalning  a  true  oopy 
of  the  complaint,  ctHniiiandinff  any  peace 
officer  of  tliat  coiinty,  with  the  necessary  and 
proper  assistants,  to  thoroughly  search  the 
premises  described  In  the  complaint,  and  to 
seize  any  Intoxicating  Uquors  foxmd- therein, 
together  with  the  vessels  containing  the  same 
and  all  implements^  famlture,  fixtures,  and 
other  artlclee  used  In  connection  therewith. 
In  ocHnpliance  with  tiie  warrant,  as  shown 
by  tile  return  thereon,  John  F.  H^la,  a 
deputy  constable  for  South  Butte  township, 
at  No.  603  Nortb  Ualn  street  in  the  dty  ot 
Butte,  seized  a  qnantii?  of  candy,  t<^coo, 
cigars,  soft  drinks,  three  empty  denilJ<AnB, 
with  a  trace  ot  whisky  ther^,  and  one  bot- 
tle CMitalnlng  four  ounces,  and  another  six 
ounceft,  of  whisky,  niereafter  Andrew  T. 
Malarky  filed  a  paper,  claiming  the  propOTty 
as  his  o^,  demanding  Its  return,  and  de- 
claring that  none  of  the  articles  were  used, 
or  intended  to  be  used,  with  Intent  to  Tlolate 
any  of  the  prohlblti<Ht  laws  of  the  state  of 
Montana.  The  canse  was  tried  by  the  court, 
and  at  the  close  of  the  testtmony  in  behalf 
of  the  state  the  court  dismissed  the  proceed- 
ing, and  directed  the  return  ot  the  property 
to  the  dalmant  The  appeal  is  tnm  the 
Judgment. 

The  seardi  warrant  contains  a  copy  of  the 
complaint,  and  commands  the  officer  to  Qior^ 
oughly  aeardi  tlie  premises  described  In  the 

complaint 

Error  by  the  trial  court  Is  urged  In  grant- 
ing the  motlm.  In  dismissing  the  action,  and 
In  suatainlng  the  following  motion  of  dalm- 
ant to  strike: 

"We,  counsel  for  claimant,  mOTS  to  strike  out 
all  the  testimODy  of  this  witness  with  refers 
ence  to  the  search  warrant  dated  February  4, 
1919,  introduced  in  this  case  as  an  exhibit,  for 
the  reason  that  It  appears  from  the  testimony 
of  this  witness  that  that  property  was  seized 
In  a  building  described  and  numbered  as  60B 
North  Main  street.  Batt^  Mont** . 

Hie  Boie  qoestlan  for  decision  la  whether 
the  premises  sesrclied,  and  In  wtakfa  the 
pn^rty  described  in  the  <Aoer*s  return  was 
found,  were  the  same  pr^nlses  described  in 
the  oonti^alnt  and  seondi  warrant  Tbe  dls* 
trict  court  granted  the  motion  to  dismiss, 
and  gave  judgment  against  the  state  upmi 
the  ground  of  varlanoe  between  the  seardi 
warrant  and  the  proof.  The  officer  to  whom 


the  search  warrant  was  delivered  and  to 

wtuHD  dlrecttons  ware  given  to  seardti  "that 
certain  building  situate  at  ahd  numbered  601 
North  Main  street^  Butta^*'  upon  the  trial. 
testUed: 

•rrhere  Is  no  601  North  Main  street  •  •  • 
Tbe  only  number  I  saw  on  the  building  was  603. 
*  *  *  I  altered  the  buflding  on  Woolman 
street  There  are  three  entrances  from  the 
outride  that  I  know  of  to  the  baOdlnff.'' 

[2]  Aasamlng,  as  we  tie  bonnd.to  do  under 
the  setUed  rule  of  this  courts  lhat  ail  the 
evldoice  trading  to  prore  idaintifrs  case  is 
true,  it  Is  apparent  Oiat  the  ^oof  fhtled  to 
estabUsh  the  fact  that  the  premises  actually 
searched  were  the  premises  described  In  tbe 
search  warrant  Am  was  obserfed  hx  State 
V.  Guthrie,  90  M&  448,  SS  AtL  808.  a  seardi 
warrant  "Is  a  sharp  and  heavy  police  weap- 
on, to  be  used  most  carttPuUy  lest  it  wonad  tbe 
security  or  Uberty  of  the  dUzaL"  In  State 
ex  r^  Streit  v.  Justice  Oourt  et  al.,  45  Mont 
37^123Pac405,4SLR.A.(N.S^156kitls 
said: 

'The  sesrch  warrant  was  not  known  to  tbe 
early  ooamion  law.  It  grew  up  by  impercepti- 
ble practice,*  and  was  first  confined  to  the  caae 
of  stolen  goods.  Its  legality  was  denied  by 
Lord  Coke.  Bntick  v.  Carrington,  19  How. 
St  Tr.  1080.  Hie  nse  of  it  was  subsequenUy 
extended.  2  ChlttT's  General  Practice,  p.  180. 
Because  It  is  a  process  subject  to  much  abuse, 
it  has  in  this  country  generally  been  limited  in 
its  use  by  constltntional  restrictions.  Const  | 
7,  art  S;  Bobinson  t.  Bichardson,  IS  Gray 
(Blaas.)  454." 

A  clear  elaboratloa  of  the  forms  to  be  ob- 
served In  iHoceedIng  under  this  act  will  be 
fiiond  In  the  oiriuioa  ot  the  Ghlet  Justloe  In 
the  very  recoit  case  of  State  ex  rd.  Frato  t. 
District  Ooort^  S6  Mont  060,  179  Pftc  497. 

[1]  Tbe  anttuHrity  ot  a  searching  office, 
susceptlUe  as  it  Is  of  great  abusek  and  affect- 
ing tbe  vary  essoice  of  posonal  security*  Is 
not  to  be  extended  by  construction  to  any 
case  not  idearly  covered  by  the  statute 
State  ex  rd.  Streit  t.  Justice  Oourt,  supra. 
In  the  view  of  tbe  trial  court  the  departure 
was  fatal  to  the  validity  of  the  proceedings, 
and  in  this  we  agree. 

The  judgment  aK>ealed  from  Is  therefore 
affirmed. 

Affirmed. 

BBANTLY,  O.  J.,  and  HOUiOWAT.  HUR^ 
LT,  and  MATTHEWS,  JJ.,  concnr. 


Digitized  by 


Uont) 


STATK  ▼ 

(187 


STATU  T.  KELLY  «t  aL    (No.  4500.) 
(Supreme  Coart  of  Montana.    Jaa.  80,  1920.) 

1.  Nsw  niAi.  «=b2— Gluhant  w  flunD  uq- 

UOBB  OAKlfOT  MOTS  lOB  NSW  lUU. 

New  trial  proceedinsB  beinc  pnrdj  statn- 

tucy*  and  the  FnUbitiui  BbfiwouneBt  Act, 
makbig  no  ptovlaiMi  for  sew  trial,  a  daimant  of 
intoxieatiin  Uqooti^  aeiied  andw  tb»  statate, 
cannot  more  Cot  new  trlaL 

2.  InTOnOATENO  Z.IQUOBB  4sb244,  252,  25&— 
FOBRITUBB  raOOBBDIHOa  DITDU  PBOHIBI- 

noH  BsTownaasT  Aoi  a  FBocnoEDXifo  in 


A  inoeeedinc  under  the  Prohibitim  Bn£ofe»- 
ment  Act  la  a  proceeding  in  rem  against  the 
Uqnora  themsdves  for  their  condemnation  aa 
forfeited  property,  any  one  who  makes  the  re- 
quired clidm  of  ownership  becoming  a  party  to 
the  extent  that  he  may  appeal  from  a  jndg- 
ment  of  forfeiture;  the  determination  of  the 
coart  not  in  any  aenM  being  an  adjodicatton  of 
title  aa  between  conflicting  <daimanta. 

Z.  JUBT  ^3l2(2)— BieHT  TO  TBUI,  CT  OASES 
m  WHICH  IT  WAS  BNJOTED  AT  THIE  CONBTI- 
TmOH  WAS  ADOPIID. 

The  right  to  trial  by  Jury  In  the  daaKs  of 
cases  in  which  It  was  enjoyed  at  the  time  the 
Constitutian  was  adopted  remains  inviolate, 
and  is  •ecured  to  all  Uy  article  3,  |  28,  but  in 
all  other  cases  the  Legislature  may  provide  for 
a  trial  or  hearing  without  a  Jury. 

4^  JVKT  •s»19(1I^PBOTI8ION  tob  bdhhabt 
IHWISUCTXOIT  or  INTOXIOATIira  UqUOBB  KOT 
TIOIJLTIVE  01'  QCAKAirrr  OF  JUBT  TBUX. 

The  Prohibition  Snforcemoit  Act  does  not 
violate  Ckmst.  art  8,  |  23,  securing  the  right  of 
trial  by  Jury  in  all  cases  in  whldi  it  was  en- 
Ji^ed  when  the  GongtitutitHi  was  adopted,  in 
providing  that  Intoxicants  may  be  forfeited  and 
deatroyed  after  a  summary  hearing  by  the  court 
and  a  determination  of  their  contraband  chai^ 
acter;  snch  summary  proceedings  at  common 
law  not  having  been  triable  hj  jury  as  matter 
of  rig^t, 

6.  iNTOxicATXHa  XJQuoBS  4^2D4^-Goffra  or 

TOBSBZrUBE      PBOOEBDINO      HOT  TAXABLE 

AQAinSr  OliAXKAlfT  OT  UQV<»S. 
Under  the  Prohibition  Enforcement  Act,  in 
view  oi  section  13,  in  summary  proceedings  for 
the  forfeiture  and  destruction  of  intoxicating 
llQuors,  the  trial  court  erred  in  taxing  the  costs 
of  the  proceeding  against  a*  claimant  of  the  liq- 
nors,  the  reference  in  section  11  being  to  the 
costs  in  a  criminal  prosecution  for  vioUticm  of 
the  liquor  laws,  while  costs,  whenever  recovera- 
ble, become  a  part  of  the  judgment,  and  the  only 
jodgment  authorized  by  section  8  is  one  of  foi^ 
feitore,  except  that  in  case  of  sale  tif  any  of 
the  condemned  prt^erty  costs  are  ordered  to  be 
paid  from  the  proceeds. 

6.  OosTB  «»76— Whbiv  bbootxbablk  bboohb 
PABT  or  nmaiCBHT. 
Costly  whenever  reoovwable,  become  a  part 
of  the  judgment 

Appeal  from  District  Oourt,  Silver  Bow 
County;  J<An  T.  X>wyer,  Judge. 
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Search  and  seizure  proceedings  by  the 
State  against  John  Doe  Kelly,  Blcbard  Roe, 
Jennie  Doe,  and  certain  intoxicating  liq- 
uors, wberebi  Lucille  Howard  made  claim  'to 
the  liquors.  From  a  Judgment  forfeiting 
them  and  ordering  their  destruction,  and 
from  an  order  denying  tier  a  new  trial,  she 
anieals.  Modified  and  afltoned. 

Walker  Jk  Walker  and  O.  8.  Wagner,  all  of 
Butte,  for  appellant 

Frank  Woody  and  8.  0.  Ford»  botb  of  Hel- 
ena, and  N.  A.  Boteriug  and  Frank  L.  lUley. 
botb  of  Butte^  for  the  State. 

HOLLOWAY,  J.  On  April  12,  1819,  John 
P.  Murphy  made  complaint  to  the  ^strict 
court  of  Silver  Bow  county  that  he  had  rea- 
son to  believe  and  did  believe^  that  Intozicat* 
ing  Jlquors  were  being  k^^  possessed,  and 
deposited  at  the  Almira  Ainrtments  In 
Butte,  with  tbe  lntoiti<m  that  audi  Ilanors 
should  be  sold,  exchanged,  given  away,  or 
otherwise  dlQKwed  of  In  vlolatton  of  the 
laws  of  the'  state  ot  Uontena.  The  com- 
plaint named  as  defoidanta;  John  Doe  Kelly, 
afterwards  identilled  as  Joe  D.  Kelly;  lUch- 
ard  Boe,  thereafter  identlfled  as  B.  P.  Dick-- 
erson;  Jesonle  Doe,  thereafter  Identlfled  as 
Ludlle  Howard;  and  certeln  intoxicating 
liquors.  A  search  warrant  was  Issued,  tlie 
premises  searched,  and  A  large  amount  of  in- 
toxicating liquors  and  other  property  sdsed. 
After  tbe  return  of  tbe  vraurrant,  Miss  How- 
ard made  claim  to  substantially  aU  of  the 
liquors,  and  Kelly  and  Dlckerson  each  made 
claim  to  a  portion  of  than.  Upon  the  hear- 
ing, dalmant  Howard  demanded  a  Jury  trial, 
whldi  was  denied,  and  from  the  Judgment 
forfdtlng  die  liquors  and  ordering  tbem  de- 
stroyed, and  fnnn  an  order  denying  her  a 
new  trial,  she  appealed.  These  questions  are 
presented; 

(1)  Tbe  right  of  a  party  <daimlng  the 
property  seized  to  a  trial  by  Jury. 

(2)  Tbe  Buffldencgr  of  the  evidence  to  Jus- 
tify the  Judgment  of  amflscattan. 

The  right  of  tbe  state  to  tax  tbe  costs 
against  a  part^  claiming  the  property ;  and 

(4)  A  preliminary  question  of  practice,  tIz. 
the  right  of  a  part?  claiming  the  property  to 
more  fbr  a  n«w  trial. 

[1]  1.  New  trial  proceedings  are  purely 
Btatutoty.  Ogle  v.  Potter,  24  Mont  fiOl,  92 
Pac.  920.  The  search  and  seizure  statate 
(Prohibition  Enforcement  Act.  c.  143.  laws 
of  1917)  makes  no  provlstm  for  a  new  trial. 
The  general  statute  governing  new  trials 
has  to  do  only  with  the  re-examlnation  (tf  Is- 
sues of  fact  arising  upon  formal  pleadings 
(State  ez  rel.  (julbertson  Ferry  Co.  v.  Dis- 
trict Courts  49  Mont.  695.  144  Pac.  159),  and, 
from  the  very  nature  of  It,  cannot  hare  ap' 
plication  to  a  proceeding  of  this  character. 
The  attempted  appeal  from  the  order  deny* 
Ing  a  new  trial  Is  dismissed. 

[2]  2.  The  proceeding  authorised  by  «bap- 
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ter  143  above  la  Ixutttnted  a  sworn  com- 
plaint (secQcm  7)  bnt  tbls  does  not  mean 
necessarily  a  formal  pleading.  It  may  be  fn. 
the  form  of  an  affidavit  (section  Si.  tipon 
t^e  beating,  tbe  qnestlon  for  determination 
is:  Were  the  articles  adzed,  or  any  of  Qum, 
used,  kept,  or  possessed  by  any  person  with 
the  Intention  of  vlolatlns  tta  pioldbltory  Uq- 
nor  law  (section  8)?  At  sndi  bmrlng,  any 
person  claiming  an  Interest  In  any  of  the 
property  seised  may  appear  and  be  heard* 
'  upon  filing  a  verified  dalm  setting  forth  par- 
tlcolarlj  the  character  and  extent  of  his  in- 
torest  TbB  statute  does  not  require  or  coo- 
template  that  any  person  shall  be  made  de- 
fendant eltba  in  the  complaint  (section  7) 
or  In  the  search  warrant  (Bection  9682,  Be- 
vlsiid  Codes).  The  right  of  a  party  to  be 
heard  In  opposition  to  the  condemnation  does 
not  depend  upon  the  fact  that  he  Is  named  a 
defendant,  but  solely  upon  the  fact  that  he 
presents  a  verified  claim.  This  proceeding 
la  altogether  distinct  fmn  the  abatement 
proceeding  and  criminal  prosecution  for  vio- 
lation of  tbe  liquor  laws.  From  the  time  of 
the  seizure  until  final  Judgment,  the  liquors 
are  in  custody  of  the  law  (section  10;  23 
C^c.  298).  If  the  evidence  warrants  the  con- 
clusion that  they  are  contraband,  they  are 
subject  to  forfeiture,  and  the  question  of 
ownership  is  altogether  Immaterial  If,  how* 
ever,  the  court  determines  that  the  liquors 
were  not  kept  with  Intention  to  violate  the 
law,  the  state  has  then  no  further  Interest, 
except  the  right  of  appeal,  and  no  further 
right  to  retain  possession.  It  follows  that  It 
Is  not  until  the  court  has  first  determined 
that  the  liquors  are  not  contraband  that  the 
question  of  ownership  arises,  and  It  arises 
then  only  to  the  extent  that  a  determination 
becomes  necessary  to  enable  the  court  to  say 
prima  fade  to  whom  it  will  deliver  posses- 
sion. Any  one  who  makes  the  required  claim 
of  ownership  becomes  a  party  to  the  pro- 
ceeding, to  the  extoit  that  he  may  appeal 
from  a  Judgment  of  forfeiture,  but  the  de- 
termination by  tbe  court  Is  not  In  any  sense 
an  adjudication  of  title  as  between  confilct- 
ing  claimants,  and  this  is  aU  that  we  meant 
by  the  language  employed  In  State  ex  reL 
Prato  V.  District  Court,  S6  Mont.  560,  179 
Paa  497.  These  observations  are  intraded 
to  emphasize  the  character  of  the  proceed- 
ing authorized  by  chapter  143.  It  is  a  pro- 
ceeding in  rem  against  the  liquors  them- 
selves for  their  condemnation  as  forfeited 
property.  It  is  purely  of  statutory  origin,  la 
civil  in  nature  (section  37),  and  summary  in 
character.  State  ex  rel.  Prato  v.  District 
Court,  supra ;  23  Cyc.  299. 

[3]  The  right  of  trial  by  Jury  in  the  class- 
es of  cases  in  which  It  was  enjoyed  at  the 
time  our  Constitution  was  adopted  remains 
Inviolate,  and  la  secured  to  all  by  section  23, 
article  3.  In  all  other  cas^  the  Ijeglslature 
may  provide  for  a  trial  or  hearing  without 


a  Jury.  VIndi  v.  B^t,  24  Bfont.  268,  61  Pac. 
6S8. 

[4]  Bodi  aununary  proceedings  as  wen 
known  to  tbe  common  law  were  not  triable 
by  ivrjr  as  a  matter  of  rig^t.  4  BL  Com. 
280.  Summary  proceedings  of  this  duu&o- 
ter,  anthralsed  tiie  state  In  the  ezerdae 
of  its  poUoe  power  and  detfgned  to  effectual- 
ly suppress  ttM  unlawful  traffic  In  Intoxi- 
cating liquors,  were  unknown  to  the  common 
law  or  the  statutory  laws  of  this  territory 
at  the  time  our  CiHUtttaitlon  was  adc^ted. 
and  are  not  comprehended  In  the  guaranty  of 
trial  by  Jury.  Upou  this  question  there  la 
some  dlver^ty  of  opinion,  but  the  decided 
weight  of  authority  and  tbe  bette  reasm- 
lug  support  tbe  view  herein  Indicated.  Frost 
V.  People,  193  IlL  6S5,  61  N.  B.  1054,  86  Am. 
St  Bep.  862;  Kite  v.  People,  82  Colo.  5.  74 
Pac.  886;  Campbell  v.  State.  171  Ind.  702. 
87  N.  B.  212;  Elrkland  v.  State,  72  Ark.  171, 
78  S.  W.  770,  66  L.  E.  A-  76, 106  Am.  SL  Rep. 
25,  2  Ann.  Oas.  242;  State  v.  Intoxicating 
Liquors,  82  Tt  287,  73  Ati.  686;  16  B.  a  L. 
412;  16  B,  a  L.  216;  23  Cyc  300. 

Gases  cited  by  sppellant  within  the  adml-. 
ralty  and  maritime  Jurisdiction  of  the  fed- 
eral courts^  and  cases  arising  under  the  rev- 
enue laws  of  the  United  States,  are  not  ap- 
plicable herft 

It  would  not  be  questioned  by  any  one  that 
if  the  forfeiture  of  the  liquors  were  a  part 
of  the  poialty  Imposed  upon  a  defendant  for 
a  violation  of  the  law,  the  right  of  trial  1^ 
Jury  would  obtain;  but,  as  observed  hereto- 
fore, this  proceeding  Is  In  rem,  entirely  dis- 
tinct from,  and  independent  of,  the  criminal 
prosecution,  and  having  different  objects  and 
results  in  view.  The  proceeding  Is  more  an- 
alogous to  that  provided  by  the  act  of  Con- 
gress approved  February  25,  1886  (U.  S. 
Comp.  SL  H  991  [21],  4997-5002),  and  con- 
sidered In  Cameron  v.  United  States,  148  U. 
S.  391,  304,  13  Sup.  Ct.  695,  37  L.  Ed.  459. 

The  legislation  in  questioa  does  not  trans- 
gress the  Oonstitutlwi  in  providing  that  In- 
toxicating liquors  may  be  forf^ted  and  de- 
stroyed after  a  summary  hearing  by  the 
court  and  a  determination  of  their  contra- 
band diaracter. 

3.  It  la  earnestly  contended  that  the  evi- 
dence is  Insufficient  to  sustain  tbe  Judgment. 
We  have  examined  It  carefully,  but  no  useful 
purpose  would  be  served  In  reviewing  it  at 
length.  We  content  ours^ves  with  saying 
that  in  our  Judgment  It  Is  ampler  The  most 
that  can  be  said  of  It  is  that  It  preemts  a 
sharp  confilct,  Involving  only  the  credibility 
of  the  witnesses.- 

[I,  •]  4.  In  taxing  the  cost  of  the  proceed- 
ing against  claimant  Howard,  the  trial  court 
erred.  Chapter  143  does  not  provide  that 
costs  may  be  taxed  against  a  party  claiming 
the  property.  The  reference  in  section  11  Is 
to  the  costs  which  may  be  Imposed  in  a  crim- 
inal prosecutlou  for  a  violation  of  the  liquor 
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law*.  OcMta,  whenever  Tecorerable,  become 
a  part  of  the  Jodsmoit  {Spencer  t.  Hnngus, 
28  Moat  857.  72  Fac  66S),  and  the  onJ;  Jndg- 
ment  nntborlBed  bj  section  8  la  a  Jndf^ent 
of  forfeiture  whidi  orders  the  offending 
propert;  deatroyed ;  In  other  words,  it  is  a 
Judgment  in  rem,  and  does  not  run  against 
any  perscn.  Section  8,  howerer,  prorldes 
tliat  if  any  of  the  condemned  property  la  or- 
dered soldi  "the  proceeds  of  audi  sale,  after 
the  payment  of  all  costs  of  sacb  proceeding, 
shall  be  paid  Into  the  common  school  fund," 
etc  Section  18  detezminee  the  amount  of  fees 
allowed  to  officers  and  witnesses,  and  pro- 
videa  "such  fees  shall  be  certified  to  the 
board  of  county  commissioners  by  the  coun- 
ty attorney  or  Attorney  Geoeral  and  paid  by 
the  county,"  etc  These  proTislons  we  think 
sufficiently  Indicate  the  legislatlTe  intention 
that  the  costs  Incurred  in  the  district  court 
are  recoverable,  if  at  all,  from  the  sale  of 
the  property  seised,  provided  any  of  such 
Iffoper^  la  of  Oie  idiaracter  whi^  may  be 
sold. 

The  cause  is  remanded  to  the  district 
court,  with  directions  to  strike  from  the 
Judgm^t  the  item  of  cost;  and,  aa  thus  mod- 
ified. It  will  stand  aiBnned. 

Modified  and  affirmed. 

BRAimiT.  0.  J.,  and  HURI/Y,  MAT- 
THEWS, and  OOOPBR,  JJ.,  omcar. 


STATB  T.  NISL8BN  et  al.   (No.  4m.) , 
(Sapreme  Gonrt  of  Montana.   Jan.  8(K  1^.) 

1.  IiRoxnuTXira  uqhobs  <e»214~Qus8rzoN 

OF  INTEHT  AND  KOI  OWNXBSHIP  XHPOBTAnT 

in  roannruBB  raocsEDCfa. 
Iawb  1S17,  a  148,  provides  for  proceedings 
in  rem  against  seized  liquor  in  which  the  ques- 
tion of  ownorship  is  merely  Incidental;  the 
qoestion  InrolTed  being  primarily  whether  or 
not  the  liquor  was  kept  or  possessed  by  any  per- 
aoa  with  intwt  to  violate  the  prohibition  laws. 

2.  Ktiiherob  •a»B8A(l)— *'Pbdu.  TAOtm  arz- 

OBKCX"  DEFINED. 

Under  Rev.  Codes.  |  7864,  "prima  Cade  evi- 
dence" is  that  which  suffices  for  proof  of  a  par- 
ticular fact  until  contradicted  and  overcome 
by  other  evidence. 

[Ed.  Note.— For  other  definition^  see  Words 
and  Phrases,  First  and  Second  Series,  Prima 
Fade  EMdence] 

3.  Evidence  «=3S88,  5S8— iNToxiOAxiHa  uq- 
voBs  «=9251— Pbiua  facie  case  not  oteb- 

COME  AS  KATTBB  OP  UW  BT  VMOOHTBADIOT- 
■D  TESnUOHT  OP  OLA  IMA  NT  IN  POBRXTUBE 
PBOOBEDINOS. 
In  proceedings  nnder  Lews  1917.  c  143, 
(or  the  forfeiture  of  seized  liquors,  because 
daimant  testified   without  contradiction,  ex- 
cept circumstantially,  that  her  purpose  in  pur- 


ohayfaij  liqnor.  seised  in  her  and  her  liua- 
band's  room  in  a  hotel,  was  entirely  legal,  and 
that  no  sales  had  been  mad^  and  that  she  had 
no  knowledge  of  ai^  illegal  sales  of  liquor 
her  husband,  the  prima  fade  ease  for  the  state 
made  under  die  statute  by  the  affidavit  on  whldi 
the  search  warrant  was  issued,  etc.  was  not 
overcome  as  matter  of  law,  in  view  of  the  dr- 
cnnutsnces;  the  court  was  not  bound  to  be- 
lieve daimant'i  testtanwy  w  that  of  her  wit- 
nesses. 

Ai^eal  txcm  District  Court,  Silver  Bow 
Conntr ;  John  T.  Dwyer,  Judge. 

Forfeiture  proceedings  by  tbe  State  of 
Montana  against  George  Nielsen  and  certain 
intoxicating  liquors,  dalmed  by  Edith  Niel- 
sen. From  Judgment  <»dei1ng  tbe  liquors 
destroyed,  and  from  an  order  denying  new 
trial,  dalmant  appeals.  Affirmed. 

Wm.  Meyer,  ttf  Butte,  for  appellant. 

S.  O.  Ford  and  Frank  Woody,  both  of  Hd- 
ena.  and  N.  A.  Roterlng,  F.  U  BUey,  and  A. 
a  McDanlel,  all  at  Butte,  for  resptuideot. 


BURLY,  J.  Proceedings  weve  inatltnted  In 
the  district  court  of  Silver  Bow  county  un- 
der the  provlsifflia  of  diapter  143,  Laws  of 
1917,  by  the  filing  of  an  affidavit  alleging 
that  one  John  Doe  Niela^,  tbe  occupant  ot 
room  421,  Hotd  Leg  gat  in  the  dty  of  Butte, 
"did  at,  and  does  now,  on  and  in  said  presn- 
Isea,  sell,  exchange,  give  away,  barter,  fur- 
nish, and  otherwise  dispose  of  Intoxicating 
Uquors  in  vitdatlon  of  the  lam  of  the  atato 
of  Montana,  and  did  then  and  there  and  does 
now,  therein  and  therein,  ke^,  possess,  and 
deposit  intoxicating  Uqaws  with  Intent  to  sell, 
exdiange,  give  away,  barter,  fnmleh,  and  oth- 
erwiae  dlapose  of  said  Uanors  In  violation  at 
tbe  lam  of  this  state,"  etc  Upon  Ods  affida- 
vit a  aeardi  warrant  was  Issued  1^  one  of 
the  judges  of  aatd  court,  to  wbich  return  was 
made  redting  that  certain  intoxicating  liq- 
uors were  found  in  said  premises,  coosisting 
of  24  packages,  each  said  to  omtaln  24  pint 
bottles  of  wblaky.  In  the  possession  ot  one 
Qeorgtt  NlAlsai.  Thereafter  Edith  Nielsem, 
wife  of  said  Oewge  Nielsen,  made  dalm  tor 
said  Uqwns,  aUeging  that  she  was  the  sole 
owner  thereof,  and  that  the  same  bad  been  ac- 
quired by  pnrduwe  prior  to  the  81st  day  of 
December,  1918,  and  that  nme  fliereof  was 
used  or  intended  to  be  used  contrary  to  the 
provisions  of  our  statute  with  relatiai  to  in- 
toxicating Uquora. 

After  trial.  Judgment  was  entered  ordering 
the  liquors  destroyed.  From  the  Judgment 
and  ordor  denying  a  new  trial,  appeal  was 
taken. 

Upon  tbe  trial,  in  behalf  of  the  state,  the 
search  warrant  and  the  return  thereto  were 
admitted  In  evidence  and  Ed  Morrissey,  a 
detective  for  the  dty  of  Butte,  testified  that 
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he  searcbed  the  premises  In  quesUfm,  hid- 
ing the  whisky  therein,  and  tbat  on  the 
night  of  the  seizure  Mr.  Nielsen  Hl^Ily  sold 
Ilauors  other  than  those  seized.  Testimony 
was  offered  In  behalf  of  the  claimant  that 
on  December  30,  1918,  Mrs.  Nielsen  purchas- 
ed 2S  packages  or  cases  of  whisky,  each  con- 
taining 24  pints,  gtrlng  as  payment  therefor 
a  certificate  of  deposit  Issued  to  her  by  the 
First  National  Bank  of  Butte.  Mm.  Niel- 
sen further  testified  that  three  cases  of  this 
liquor  had  been  stolen  while  she  was  resid- 
ing at  the  Tait  Hotel  before  removing  to  the 
Leggat  Hot^  and  that  she  had  used  <xie 
case  thereof  between  the  date  of  purchase 
and  the  date  of  seizure,  the  19th  of  March. 

The  llQuor  when  seized  was  in  a  closet  In 
the  room  occupied  by  the  Nielsens,  In  the 
Leggat  Hotel,  was  sewed  In  gunny  sacks, 
each  sack  containing  24  pint  bottles,  and  de- 
fendants testified  that  no  <Hie  had  the  key  to 
such  closet  except  the  Nielsens,  and  t>oth 
husband  and  wife  denied  that  any  sale  ot 
this  whisky  had  been  made.  It  further  ap- 
pears that  on  the  night  of  the  seizure  George 
Nielsen  was  apprehraded  making  an  illegal 
sale  of  34  pints  of  whisky,  though  the  whis- 
ky sold  was  of  a  diCFerent  brand  than  that 
s^zed  under  the  search  warrant.  Nltisen 
testified  that  one  Wise  delivered  to  him  in  a 
gunny  sack  similar  to  those  In  the  closet  the 
whisky  which  he  sold;  that  after  its  d^v- 
ery  to  him  by  Wise  he  took  It  to  his  room  in 
the  Leggat  Hotel,  and  there  placed  it  in  a 
suit  case,  afterwards  taking  it  from  the  room 
and  making  d^vcry  to  one  Heimle,  the  par- 
chaser  thereof,  in  the  alley  back  of  the  ho- 
tA;  that  he  had  never  sold  any  other  whis- 
ky, and  that  in  handling  the  sale  in  question 
be  was  merely  acting  for  the  accommodation 
of  Wise.  In  rebuttal,  the  state,  in  addition 
to  proving  the  sale  to  H^mie,  offered  testi- 
mony to  the  effect  that  when  the  ofllcer*  ar- 
rived at  the  hot^  and  asked  Nielsen  the 
number  of  his  rocm,  Nielsen  told  them  that 
the  room  was  numbered  two  hundred  and 
araiething,  Instead  of  giving  the  correct  nnm- 
ber.  There  Is,  howerer,  soma  conflict  on  this 
qiUHStion,  one  Of  the  offlcers  testlfjiiig  that 
Ni^sen  did  give  tbe  correct  number;  also; 
that,  with  Mrs.  Nielsen  present,  melsm  saM, 
.  *Ton  are  not  going  to  take  my  whisky."  At 
the  time  of  seizure  the  sack.  In  which  bad 
been  contained  tbe  whisky  sold  to  H«lml^ 
was  lying  on  tbe  floor  in  tbe  room.  It  ap- 
pears also  that  Mrs.  Nielsai  made  no  claim 
to  tbe  whisky  to  any  of  tbe  atHc&n  at  the 
time  of  tbe  seizure.  There  Is  also  testimony 
to  tbe  effect  that  Nlelsoi  bad  reported  to  tbe 
officers  tbe  theft  of  four  cases  of  vrtilBky  In- 
stead of  three,  as  claimed  by  Mrs.  Nielsen. 

Appellant  contends  tliat  by  the  Introduc- 
tion of  Nidence  in  her  behalf  as  above  stat- 
ed she  overcame  the  prima  facie  case,  and 
established  conclusively  her  lawful  owner- 
Bblp  of  the  whisky  and  her  lack  of  knowl- 


edge ot  or  participation  in  sales  made  by  her 

husband. 

[1]  Hie  statute  in  question  provides  for 
imtceedhigs  In  rem,  in  whl<A  the  question  of 
ownership  Is  mercdy  Inddeatal.  The  ques- 
tion invf^ved  Is  primarily  whether  or 
not  the  liquors,  etc.,  were  ke3>t  or  possess- 
ed by  any  person  with  the  Intention  of  vio- 
lating the  prohibition  laws  of  this  state. 
SUte  V.  KeUy,  187  Pac  637,  this  day  decided. 
The  statute  provides  that  the  affidavit  upon 
which  the  seardi  warrant  Is  Issued  and  tbe 
possession  of  the  liquors  shall  be  prima  fade 
evidence  of  the  contraband  character  of  the 
liquors,  etc.,  seized,  and  the  burdm  shall  rest 
upon  the  claimant  to  show  his  property  right 
or  Interest  ther^,  and  that  the  same  were 
not  used  in  violatlim  of,  and  were  not  in 
any  manner  kept  or  possessed  with  tbe  in- 
tention of,  violating  onr  prohibition  laws. 

[2}  Prima  fade  evidence  is  that  wbicb  snf- 
flces  for  tbe  proof  of  a  particular  fact,  until 
contradicted  and  oreramie  by  other  evidence. 
Secticm  7854,  Revised  Codes  1907. 

[3]  Counsel  assumes  that  because  Mrs. 
Nielsen  testified  positively  that  her  purpose 
In  purdiaslng  tbe  liquor  was  aidr^  legal, 
and  that' no  sales  thereof  had  been  made, 
and  that  she  bad  no  knowledge  of  any  illegal 
sales  of  other  liquors  by  her  husband,  there 
being  no  Mmtradiction  thereof,  except  dr- 
cumstantlally,  and  by  virtue  of  the  case  pre- 
Bumptlvely  made  under  tbe  statute,  the  prima 
fade  case  was  overcome.  As  said  in  Lewis 
T.  Lewis,  76  Conn.  083,  S7  AtL  737: 

This  "involTes  the  mistaken  assumption  that 
the  direct  eviOeoce  of  a  witnen  or  witnesses, 
if  not  distinctly  contradicted,  constitutes  undis- 
puted evidence.  This  Is  far  from  true.  There 
may  be  tbe  best  <d  reasons  for  discrediting  wit- 
nesses. There  may  be  circumstances  in  evidence 
which  la  the  opinion  of  tbe  trier  ought  to  out- 
weigh any  amount  of  assertions.  These  matters 
all  lie  within  the  domain  of  the  trial  court.  It 
is  tiie  final  judge  of  what  Is  to  be  bdlsved  and 
what  not." 

Testimony  constituting  a  mere  Cfmtradlc- 
tlon  of  the  fitcts  established  presumpttvely 
by  tbe  prima  fade  (9se  does  not  necessarily 
suffice  to  overthrow  tbe  same.  It  will  be 
noted  that  section  78M  is  in  tbe  conJunctlTe, 
and  provides  that  tbe  prima  ftide  case  must 
not  only  be  cmtradicted,  but  overcome  as 
well.  When  sndi  case  la  made,  contradicto- 
ry testimony  merely  amounts  to  a  conflict  In 
thB  evidence,  with  the  ultimate  &cts  to  be 
determined  by  tbe  court  or  Jury,  as  the  case 
may  ba  See  Revised  Codes  1907.  80S8  (2); 
Id.  7861 ;  State  t.  JcAmson,  187  Iowa,  248, 
138  N.  W.  458;  Johnson  t.  Chicago,  etc.  By. 
Co.,  S2  Mont  73,  156  Pac.  971;  Freeman  t. 
Chicago,  etc.,  Ry.  Co.,  62  Mont  1,  154  Pac. 
912;  Emers<Hi  v.  Bntte  B.  I^.  Co.,  46  Mont 
464.  129  Pac.  319. 

The  court  applying  established  mles  of 
evidence,  was  not  bound  to  believe  tbe  testl- 
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mony  oC  the  claimant  or  her  witnesses^  but 
was  at  Uber^  to  disregard  It  altosether  If 
It  did  not  consider  It  as  credlMe,  and  In  ad- 
dition may  have  given  force  to  the  drcnm- 
Btaaces.sarroundlng  the  tranaactloo. 

Certainly  the  purchase  of  Uqnor  costing 
$080  by  one  shown  to  have  no  fixed  place  of 
abode,  except  a  room  In  a  hotel  at  the  time, 
later  removing  to  the  Leggat.  and  living 
merely  In  a  slagle  room  therein,  storing  this 
large  quantity  of  liquor  In  gunny  sacks  in 
the  closet  thereof,  filling  the  same  almost 
to  the  celling,  with  scarcely  room  for  the  re- 
ception of  wearing  apparel,  the  transfer 
within  the  room  of  bottles  from  gunny  sacks 
to  a  suit  case,  the  admitted  Illegal  sale  of 
this  last-mentioned  liquor,  the  failure  of  the 
wife  to  assert  ownership  at  the  time  of  sei- 
zure, taken  in  connection  with  the  fact  that 
the  liquor  was  In  pint  bottles,  a  form  more 
readily  adapted  to  convenience  in  disposing 
of  the  same  than  for  Its  storage,  with  the 
other  attendant  facts  and  circumstances,  all 
were  sufflcl«it  to  Justify  the  court  in  doubt- 
ing the  credibility  of  the  testlmcmy  otTered  In 
behalf  of  claimant  and  In  rendering  Jndg- 
Bi«it  <»d«ing  the  lignor  destroyed. 

The  appeal  ttom  the  order  denying  the  mo- 
tioa  tot  new  trial  Is  dlnnlsaed.  State  t.  Kel- 
ly, supra. 

The  Jndgmoit  iqipealed  from  Is  afflrmed. 
Afibmed. 

BKAMTLY,  O.  J.,  and  HOLLOWAT.  MAT- 
THEWS, and  OOOFER,  JJ.,  conCar. 


STATE  ex  reL  GOODMAN  r.  STEWABT, 
Secretary  ot  State.   (No.  4061.) 

(Supreme  Court  of  Montana.   Jan.  80,  1820.) 

1.  STAXFm  ^9l2^~AMXBixnam  or  zHrrukT- 

KD  LAW  HAT  BB  KADS  BT  LCQISLATITaK. 

Nothing  in  Const,  art  5,  S  1,  as  amended 
in  1906,  prevents  a  law  Initiated  by  the  people 
from  being  amended  by  tbe  Lei^datnre,  or 
gives  the  people  the  right,  in  case  of  all  initi- 
ated acts,  to  the  ultimate  detenoination  of 
whether  amendments  shall  be  adopted. 

3L  STAXUTBS  ^3220— Not  NEOaSBARILT  bob- 
BOWBO  WXtH  FBIOB  conanuoTioK. 
Decision  of  the  court  of  a  state  constmlng  a 
statute  afterwards  borrowed  from  it  will  not, 
unless  appearing  to  be  founded  on  right  reason- 
ing, be  f<^owed  by  the  court  of  anotber  state 
borrowing  tbe  statote. 

3.  Statutes  ^sS&^^Dottbt  as  to  ia.w  bi-' 
rao  kxcbftbd  ntoH  powbb  of  bxxxbbhduk 
sasoLvxD  nff  fatob  of  BKassTAnoif. 
Any  doubt  as  to  whether  an  act  is  necessary 
for  the  immediate  preservation  of  the  public 
peace  or  safety,  and  so  excepted  from  the  power 
reserved  by  Const  art  5,  I  1|  as  amended  In 
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1006,  to  have  a  referendum  ot  the  act,  fs  to  be 
resf^ved  In  favor  of  the  reservation. 

4.  Statutks  «=386^— Decijlbatior  or  m- 

OBSaiTT  IN  AOT  not  DETEBMXRATIVa  OF  IT 
BEING  EXCTPTBD  FWUI  FOWKB  OF  BSFBBBK- 

DUH. 

As  to  whether  an  act  is  necessary  for  the 
immediate  preeervation  of  the  public  peace, 
health,  or  safety,  and  so  excepted  from  the  pow- 
er reswred  by  Const  art  G,  i  1,  as  amended 
in  1006,  to  have  a  referendnm  of  the  aet^  tin 
facts  are  controlling,  and  not  the  superfluous 
declaration  of  necessity  In  the  act 

5.  CoNsnruTionAL  uw  «s»70(D— <3oubt  hat 

mtOXDK  WHE3BIB  ACT  IB  HOODIATBLT  EOCES- 
BABT  AHD  BO  EZOEVTIB  IBOM  POWBB  OF  XBT- 
EaENDUM. 

Whether  an  act  is  neoMsary  tor  the  imnwdl< 
ate  iffamvation  of  the  public  peace,  health,  or 
ssfety^'  relative  to  it  being  excepted  from  the 
power  reserved  by  Const  srt  6,  {  1,  as  amend- 
ed in  1906Jk>  have  a  referendum  of  the  act,  is 
a  Judidal  ^eation,  to  be  decided  by  the  court 
in  f>  controversy  as  to  whether  there  can  be 
a  referendum. 

6.  Statutes  ^s»60— Matibbs  considbbbd  zx 
detebminino  imiediate  necesaitt  of  act 
seiative  to  befebehduh  ehuueeated. 

In  determining  whether  an  act  is  necessary 
for  the  immediate  preservation  of  the  pabUs 
peace  or  aafety,  and  so  excepted  from  the  power 
reserved  by  Const  art  6,  g  1,  as  amended  in 
1806>  to  have  a  referendum  of  the  act,  the 
utmost  that  can  be  considered  is  the  face  of 
the  act,  the  history  of  tbe  legislation  and  con- 
temporaneous dedaralioDS  of  the  Legislatarek 
the  evil  to  be  remedied,  and  the  natural  or  ah- 
sord  consequences  of  any  particular  interpreta- 
tion. 

7.  EviDEncB  *=>33,  45— Judicial  noiiob  tak- 
en OF  EUeonONS  and  sessions  OF  LSQISLA- 
TUBB. 

Judicial  notice  will  be  taken  of  the  nmnber 
oi  general  and  primaiy  elections  and  regnlar  and 
ap^^ial  sessions  of  tbe  Legislature  between  two 
dates. 

8.  Statutbs  «»36%.— Oases  whebs  uwa 

ABE  UOtEDIATXLT  NECB8BABT  BBLAnTX  TO 
BEFEBBNDCril  ENUMERATED. 

The  exception  of  acts  necessary  for  the  im- 
mediate preservatiiHi  of  the  public  peace,  health. 
Of  safety  from  tbe  power  of  referendum,  r»* 
served  by  Const  art  6,  |  1,  as  amended  in 
1906,  was  Intended  to  extend  no  further  than 
to  those  matters  arising  out  of  some  unforesew 
menace,  public  calamity,  accident  sudden  emer- 
gency, extraordinary  occurrence,  or  unprece- 
dented climatic  conditions,  rendeiing  immediate 
action  imperative  to  prevent  serious  or  Irrepara- 
ble injury  to  the  puUic 

9.  STATUra  «(;>S>%— AmniDiiBira  of  pbxha- 

BT  EUOTIOM  LAW  ROT  IinCBDXATSLT  ffSOBB- 
SABT  BELATITB  TO  qUBBIIOIC  OF  BKRBBlf- 

Dtm. 

Laws  1910,  Ex.  SesB.,  c.  28,  amending  the 
Primary  Ejection  Law,  hetd  not  necessary  for 
the  immediate  preservation  of  the  public  peace 
or  safety,  and  so  not  withdrawn  from  the  pow- 
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er  of  referendum  reserved  by  Const  art  6.  i  1| 
as  amended  in  1906. 

Braatly,  C.  3.,  and  HoUoway.  dlssentiiv. 

Appeal  from  Dlatrlct  Oonrt,  Lewis  and 
Clark  County;  W.  H.  Poorman,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Sam  Goodman,  against  Charles  T.  Stewart, 
Secretary  of  State.  Writ  of  pichlblticm  Ia- 
nied,  and  defendant  appeals.  Bereraed  and 
remanded,  with  dIrectlxKis. 

S.  C.  ITord,  Frank  Woody  and  W.  D.  Ban- 
kin,  all  of  Helena,  for  appellant 
Henxy  0.  BmiOi,  of  Heloia,  tax  leapondent 

MAITTHEWS,  J.  At  the  general  etecUon 
bdd  In  November,  190G,  the  pecvlA  ad(«tted 
an  ammdment  to  aiectl<m  1,  art  6,  ct  the 
state  GonatltntioD,  which,  by  execoOra  i«ocla- 
matilon,  became  a  part  of  the  G(»iBtltatlon 
Decfflnber  7.  1807.  Said  section^ of  article 
S,  as  amended,  in  so  far  as  it  w  patmoit 
here,  reeds  as  follows: 

•^he  l^islatiTO  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  eoosisting 
of  a  senate  and  house  of  representatives;  but 
the  i>eople  reserve  to  themselves  power  to  pro- 
pose laws,  and  to  enact  or  reject  the  same  at 
the  polls  except  as  to  laws  relating  to  appro- 
priations of  money,  and  except  as  to  laws  for 
the  submission  of  constitutional  amendments, 
and  except  as  to  local  or  special  laws,  as  cdd- 
merated  in  article  B,  section  26,  of  this  Ccaisti- 
tution,  independent  of  the  legislative  assembly ; 
and  also  reserve  power  at  their  own  opti<Hi,  to 
approve  or  reject  at  the  polls,  any  act  of  the 
legislative  assembly,  except  as  to  laws  neces- 
sary for  the  immediate  preservation  of  the 
public  peace,  health  or  safety,  and  except  as 
to  laws  relating  to  appropriationB  of  money, 
and  as  to  laws  for  the  submission  of  omstitu- 
tional  amendments,  and  except  as  to  local  or 
special  laws,  as  enumerated  in  article  6,  section 
26,  of  this  Constitution.  The  first  power  re- 
served by  the  people  is  the  initiative  and  eight 
per  cent  of  the  legal  voters  of  the  state  shsll 
be  required  to  propose  any  measure  by  petition ; 
provided,  that  two-fifths  oi  the  whole  number 
of  the  counties  of  the  state  must  each  furnish 
as  signers  of  said  petition  eight  per  cent  of 
the  legal  voters  In  such  county,  and  every  such 
petition  shall  include  the  full  text  of  the  meas- 
ure so  proposed.  ♦  •  •  The  second  power  la 
the  referendum,  and  It  may  be  ordered  either 
by  petition  signed  by  five  per  cent  of  the  legal 
voters  of  tiie  state;  provided,  that  two-fifths 
of  the  whole  number  of  counties  of  the  state 
must  each  furnish  as  signers  of  said  petition 
five  per  cent  of  the  legal  voters  In  such  conn* 
ly,  or  the  legislative  assembly  as  other  bills 
are  enacted." 

At  the  general  election  ot  1912  the  people, 
in  the  exercise  of  the  power  so  reserved  to 
them,  Initiated  a  direct  primary  law.  Ses- 
sion Laws  1913,  p.  570.  July  29,  1919,  the 
lef^atlve  assembly  met  In  ex^ordlnary 
seealon  to  consider  matters  connected  with 
the  drought  conditions,  and,  on  request  of 
that  body,  the  Governor  specially  empowered 


them  to  tabe  action  with  reference  to  the 
primary  election  laws.  Under  this  power  the 
Legislature  amended  the  primary  election 
law  of  1912  in  certain  particulars,  as  will  be 
hereafter  noted.  Chapter  28,  Laws  of  Rz. 
Sesslcm  1919.  Seetlfm  18  of  this  act  reads  aa 
follows: 

"This  act  is  declared  to  be  an  emergency  law, 
and  a  law  necessary  tor  the  immediate  pres- 
ervation of  tlie' public  peace  and  safety.** 

A  ref erendnih  petition  was  thereafter  circu- 
lated, and,  those  from  a  number  of  the  coun- 
ties having  been  filed  with  the  secretary  of 
state,  this  action  was  instituted  in  the  dis- 
trict court  of  Lewis  and  Clark  county  to  pre- 
vent the  filing  of  further  petitions.  A  d*&- 
murrer  was  interposed  and  overruled,  Judg- 
ment altered,  and  a  writ  ot  prohibition  is- 
sued against  appelant  Ilila  appeal  la  frwa 
tiie  Ja^ment 

1.  It  is  urged  by  reepondent  that  the  deda- 
ration  by  the  Legislature  of  an  emergmcy  Is 
conclusive  upon  tlie  courts,  and  in  support  of 
this  petition  conaael  dtes:  Sadderly  v.  Port- 
landi,  44  Or.  118.  74  Pac  710,  75  Paa  222;  In 
re  Menefee,  22  OkL  S65,  97  Pac.  1U14;  Sears 
V.  Multnomah  County,  49  Or.  42,  88  Pac.  622 ; 
Danes  T.  Hallock,  44  Or.  246,  75  Paa  201; 
Hanson  v.  Hodges.  109  Ark.  479,  160  S.  W. 
89S;  State  V.  Moore,  103  Ark.  48,  145  S.  W. 
199;  Van  Eleeck  v.  Bamu-,  62  Colo.  4,  156 
Pac  1108;  State  t.  Crawford,  86  N.  D.  3^, 
162  N.  W.  710,  Ann.  Gas.  1917B,  955 ;  State  v. 
Bacon,  14  8.  D.  891,  85  N.  W.  605;  State  v. 
Summers,  33  S.  D.  40,  144  N.  W.  730,  50  U 
B.  A.  (N.  S.)  206,  Ann.  Cas.  1916B.  860; 
Southerland  v.  MlUer,  79  W.  Ta.  796,  91  S.  E. 
998,  U  B,  A.  1917D,  1040. 

Id  certain  of  the  cases  dted,  however,  the 
courts  were  not  called  upoa  to  construe  con- 
stitutional provisions  such  as  we  now  have 
under  consideraUmi,  while  in  others,  aa  will 
be  hereinafter  shown,  the  decisions  have  been 
overruled  or  superseded  by  later  opinions  an- 
nouncing a  different  rule. 

The  r^orendum  is  a  comparatively  modem 
Institution,  an<7  has  been  adopted  in  less  than 
a  fourth  of  the  states  of  the  Union,  and, 
consequently,  but  few  of  the  courts  hare  been 
called  up<»  to  determine  the  Questicm  here 
involved,  and,  as  is  perhaps  natural  on  enter- 
ing a  new  field  In  which  an  absorbing  In- 
terest is  taken,  a  great  diversity  of  opinion 
has  been  expressed,  not  only  as  between  the 
courts  of  the  several  states  where  the  provi- 
sion has  been  construed,  but  also  as  between 
the  learned  Judges  composing  those  courts. 
However,  a  careful  auEtlysis  of  the  author- 
ities will,  we  believe,  disclose  the  fact  that 
conflicting  and  contradictory  opinions  ex- 
pressed are  not  so  much  the  result  of  dis- 
agreement as  to  the  general  rule  applicable 
as  to  the  appUcatiim  thereof  to  particular 
statutes,  and  a  mistaken  assumption  on  the 
part  of  many  Jurists  that  the  same  principle 
a  lilies  to  the  question  here  Involved  as  to  the 
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questions  arising  upoa  statutes  and  constitu- 
ti<mal  provisions  providing  for  the  declara- 
tion of  an  emergraicy  for  the  mere  pmpose  oC 
abridging  tlie  time  in  which  acta  at  the  Legla- 
latare  shall  go  Into  effect;  whldi  dass  of 
provisions  and  litigation  existed  prior  to  the 
ad<4)ti<ai  of  the  InltlatiTe  ftnd  reCerendnm 
proTisicma  in  any  of  the  states. 

[1]  Tin  Attorney  Qoieral  snggeeta  that  a 
law  Initiated  tho  peo^  cannot  be  with- 
drawn txcm  its  peculiar  posLtltHL  by  an 
amendment  by  the  LeglalatnT^  no  matter 
Yrtiat  the  drcmnstance^  but  that  In  12te  case 
of  all  initiated  acts  the  people  have  the  tl^t 
to  the  ultimate  dbtermlnatlon  of  whether 
not  the  amendments  shall  be  adopted.  This 
suggestion  Is  without  merit. 

Prior  to  the  aaoptifHi  at  the  Initiative  and 
tefteendum  amendment  to  our  OonsUtotion, 
ttie  pec^e  of  tbe  state;  in  wtuHn,  originally, 
all  power  is  vested,  had  delated  to  their 
rqweaeatatlTea,  the  l^clslative  body,  the  ex- 
closiTe  authority  to  make  laws  for  the  go7- 
emmmt  of  the  state^  subject  only  to  sndi 
restrlctiona  aa  were  touaiit  In  Qie  Omatitntlon 
and  tb»  eocerdse  ot  the  eucnUTft  rtito.  By 
the  adoption  of  the  amendmeut  the  people 
did  no  more  than  recall  that  exclusive  au- 
thority, and  reserve  to  themselves  the  powor 
to  propose  laws,  and  to  accept  or  reject  them 
at  tike  pedis,  on  any  sot^ect,  save  those  sub- 
jects oinmerated  In  the  excepting  clauses 
contained  in  the  amendmoit  Thoeafter,  on 
those  subjects  not  excepted,  either  the  peo- 
ple or  the  Legiilatare  nny  act  at  will— their 
power  is  coortenslTe;  whtti  an  act  is  passed 
by  ^ther  method^  it  becomes  the  law  of  the 
state,  no  more  and  no  less.  "Laws  pm^wsed 
and  euicted  by  Oie  people  under  the  initia- 
tive clanse  of  the  amendment  are  subject  to 
the  same  ctmstitntlonal  limitations  as  are  oth- 
er statutes,  and  may  be  amaided  or  repealed 
by  tlu  Lc«lalature  at  will."  State  ex  rel. 
Evans  V.  Stewart,  S3  Itoit  18, 101  Fac  300; 
Kadderly  Portland^  44  Or.  146;  74  Fac  710^ 
75  Fac  222. 

2,  The  question  ot  t3ie  propriety  of  the  writ 
of  pndiibltlon  to  contnd  the  action  of  the 
Secretary  of  State  is  not  ratoed  In  this  ac- 
tion, and  wHI  not  be  dlE^osed  (tf  hi  this 
opinion. 

8.  Taking  up  the  analysis  of  the  anthor- 
Ities  dtcd,  the  first  to  t>e  considered  la  that 
of  Kadderly  t.  Portland,  supra.  It  would 
seem  from  the  statanoit  of  tActa  that  the 
dty  of  PorUand  previously  oi^anlzed  an  im- 
provwient  district  Tbe  original  assesBment 
was  adjudged  invalid  for  failure  to  comply 
wltti  the  requiremmts  of  the  dty  diarter  in 
force.  Later,  in  January,  190S,  tbe  Legisla- 
ture passed  an  act  "for  the  incorporation  of 
the  of  Portland,"  and  attat^ied  tliereto  an 
"emergency  daus^**  which  reads  aa  follows: 

"Whereas,  there  are  aeveral  bridges  upon  im- 
portant tborouflifarea  and  car  lines  in  tlie  city 
of  Portland,  noT  old  and  in  a  dilapidated  and 
ruinous  condition,  dangerous  to  life  and  prop- 


erty; and  whereas,  there  is  an  immediate  ne- 
cessity Cor  the  construction  oic  new  bridges  in  Hu 
place  ot  said  old  tnies,  in  order  to  provide  for 
tbe  safety  of  the  people  of  said  city ;  and  where- 
as, tliere  are  no  ways  or  means  by  wblch,  un- 
der tlie  present  charter  of  said  £ity,  new 
bridges  can  be  conatmcted  in  place  of  the  old 
ones;  and  whereas,  the  foregoing  act  provides 
ways  and  means  available  at  once  for  tbe  con- 
struction of  new  bridges;  and  whereas,  there 
is  otherwise  a  neeessity  for  tlie  Immediate  adop- 
tion ot  the  foregwng  act  to  Insure  the  hesltb, 
peace,  and  safety  of  the  people  of  Portland; 
Therefore,  this  act  shall  take  effect  and  be  In 
force  from  and  after  its  approval  by  the  Gov- 
ernor."  Sp.  Laws  UM)8,  p.  172. 

In  February,  within  30  days,  the  council 
proceeded  to  act  under  the  provisions  named, 
and  thereupon  suit  was  commenced;  the  con- 
tention bdng,  among  other  tilings,  that  the 
charter  under  which  the  dty  was  attempting 
to  proceed  did  not  go  into  effect  until  90  days 
after  the  adjournment  of  the  Legbilature,  be- 
cause of  the  initiative  and  referendum 
amendment  adopted  in  1902.  The  court  held 
that— 

"  'when  the  Legislature  enacts  a  law,  the  only 
question  which  we  can  decide  is  wlietber  the 
limitations  of  tbe  Constitntion  have  beoi  in* 
fringed  upon.'  The  amendment  excepts  such 
laws  as  may  be  necessary  for  certain  purposes. 
The  existence  of  sudi  necessity  is  therefore 
a  question  of  fact,  and  the  authority  to  deter- 
mine such  fact  must  rest  somewhere.  The  Con- 
stitution does  not  confer  it  ui>on  any  tribunal. 
It  must  therefore  necessarily  reside  with  that 
department  of  tbe  government  which  is  called 
upon  to  exerdse  the  power.  It  Is  a  question  of 
which  the  Legislature  alone  must  be  the  Judge, 
and  when  it  decides  the  fact  to  exist  its  action 
is  final."  Citing  Biggs  v.  McBride,  17  Or. 
640,  21  Pac  878,  6  I*  R.  A.  115;  Umatilla 
I.  Co.  V.  Bamhart,  22  Or.  389,  30  Pac.  37; 
Gentile  v.  State,  29  Ind.  409;  Wheeler  v.  Chub- 
bock,  18  lU.  361;  State  v.  Bacon,  14  8.  U. 
394,  86  N.  W.  e05. 

We  believe  the  learned  Justice  who  wrote 
the  <winlon  based  his  condnsion  on  a  false 
praise;  he  argoee  that  because  tbe  question 
is  a  queetiMi  of  fact,  and  the  authority  to  die- 
termlne  that  fact  rests  "somewhere,"  and  the 
ConstitutifHi  has  not  conferred  it  upon  any 
tribunal,  it  must  necessarily  rest  with  the 
Legislature.  If  the  reasoning  was  sound,  it 
would  apply  with  equal  force  to  questions 
arising  as  to  whether  acts  were  In  violation 
of  the  state  Constitution,  and  <m  tbe  passage 
of  local  and  special  laws  on  tbe  prohibition 
subjects;  for  here  also  "the  authority  to  de- 
termine it  must  rest  somewhere,"  and  "tbe 
Gtmstltatlon  does  not  eoates  it  upon  any 
tribunal." 

We  are  also  ctmvinced  that  tbe  learned 
writer  of  that  opinion  fell  into  the  error  of 
confoundli^  the  queetlcHi  involved  yriOx  that 
in  the  dedslons  doling  with  oiactments  un- 
der which  the  emergency  clause  did  no  more 
than  to  abridge  the  time  within  which  laws 
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dionld  take  effect.  In  support  of  Oils  state- 
ment, we  call  attentltKk  to  the  cases  dbed  In 
Bin  of  the  ooDcInslmi  reached. 

The  case  of  Biggs  r.  ticBride  was  decided 
In  18S9,  long  before  Oregon  adopted  the  In- 
itiative and  referendom  amendment,  and,  In 
.fact,  before  Butb  an  amendment  was  adopted 
tn  any  state  In  the  Union.  It  was  there  b^d 
tiiat  the  d^rminatiott  of  an  emergen<7t 
urder  to  permit  an  act  to  take  Immediate  ef- 
fect, Is  "political,  and.not  jadlclal,  and  whoi 
the  Leglslatnre  has  declared  an  wnergency 
their  act  is  not  reTiewable  elsewhere,  and  is 
ooncloslye  upon  the  courts." 

In  neither  Indiana  nor  IUln<^  did  they 
bare  a  r^erendom,  and  the  qneetion  here 
coostdi&red,  and  Invi^Ted  In  tbe  Kadd^ly 
Case,  was  not.  tbereJore,  passed  upon. 

Tbe  case  ot  Btate  t.  Bacon  will  be  bexeaiter 
considered. 

The  distinction  we  draw  between  the  two 
classes  of  emergency  legislation  Is  (dearly 
expressed  In  the  leading  case  opposed  to  tbe 
"OregOTi  role,"  of  State  ex  rel.  Brtslawn  t. 
Ueatb,  84  Wash.  802, 147  Pac.  11.  M  follows: 

"Where  there  is  a  declaraticMi  in  tbe  Consti- 
tntSon  that  no  law  shall  take  [Immediate]  effect 
anless  in  a  case  of  eqiergencr.  to  be  declared 
by  the  Legislature,  It  be  truthfully  said 

that  the  general  rale  is  that  a  court  will  not 
review  the  declaration  of  the  Legislature;  but 
where  the  people  have  pat  ujfoa  the  Legisla- 
tare  a  limitation  in  the  way  of  a  specific  defioi- 
tion  of  Its  power,  and  an  elimination  of  acts 
of  a  certain  character,  the  rule  is  that  tbe  dec- 
laration of  an  emergency  must  conform  to  the 
constitutional  requirement  [Quoting  from  36 
Cyc  11^,  1194]:  *In  those  jurisdictions  In 
which,  under  the  general  rule,  statutes  do  not 
take  effect  until  some  time  subsequent  to  their 
passage  and  approval,  it  is  commonly  provided 
that  when  an  emergency  exists  the  Legislature 
may  declare  a  statute  in  force  from  its  pas- 
sage. Under  such  provisions  the  Legislature  la 
tba  sole  Jadge  as  to  whetber  the  eme^eo<7  ex- 
ists, and  its  declaration  is  not  open  to  question 
by  the  courts.  Where,  however,  sucb  special 
provisions,  permitting  the  Legislature  to  except 
statutes  from  the  genersl  rule,  are  found  In  the 
Constitution,  the  legislative  declaration  that  an 
emergency  exists  must  conform  to  the  consti- 
tutional reqalrsments,  and  must  be  clear,  dis- 
tinct, and  vnequiTocaL' ** 

After  quoting  from  the  Kadderly  CaBS^  the 

writer  of  tbe  (^linlon  continues: 

"We  beritate  to  match  opinion  with  one  so 
learned  in  tbe  law  as  the  writer  of  this  opin- 
ion, but  conscience  Impels  a  different  conclusion. 
His  argument  is  fallacious  and  unsound.  Un- 
der tbe  old  form,  tbe  Legislature  was  acting 
under  a  free  license  to  legislate.  The  people 
had  zeserved  no  right  of  review.  Its  act  bn- 
plied  discretion,  and  courts  have  veiy  properly 
held  that  one  co-ordinate  branch  (tf  the  govern- 
ment will  not  review  tbe  discretion  of  anotlker. 
There  was  no  review  or  appeal  from  an  expres- 
sion of  that  discretion,  however  violently  it 
wrenched  the  moorings  of  constitutional  re- 
straint.  The  declaration  ot  an  emergency  was] 


BBFOBTBIB  (Uont. 

final  and  conduslTe.  Bnt  here  no  such  declara- 
tion is  final,  and  should  be  given  no  immediate 
effect  unless  it  can  be  fairly  said  that  tbe  act 
Is  necessary  to  preserve  tbe  health,  peace,  or 
safety  of  Oe  itateb" 

Again,  returning  to  ttw  qnestkm  presented, 
tiae  writer  sayK 

"TiM  whds  error  In  the  reasMiIng  of  the  re- 
spondents, and  tbe  eases  upon  wbicA  they  rely, 
is  based  upon  tb»  ftmdamental  «Tor  that  tbia 
Inquiry  involTea  a  oontfoveray  of  opinton  be- 
tween two  co-ordinate  branches  of  tbe  govern- 
ment. If  tbe  eqoatiim  could  be  to  atated,  we 
might  follow  them.  It  cannot  be  so  stated. 
There  la  another  factor  not  occniring  uder  the 
old  order  where  we  took  account  of  the  execu- 
tive, the  representative  body  (the  Legislature), 
and  the  courts.  There  is  now  a  fonrth  element, 
the  people,  reserving  the  right  to  assert  Ita  will 
over  Um  legislative  department  of  the  govern- 
ment,** 

In  tbe  Meatb  0am  tbe  ooort  waa  divided, 
five  being  for  and  fOor  against  tbe  rale  laid 
down. 

In  tlie  case  o£  Van  Eleeck  Bamer,  ttted 
by  counsel,  tbree  of  tbe  members  adopted  tbe 
"Orflfon  rul^"  wblle  two  dlssoited;  Jnstlos 
Boott  wxitlns  ■  TlsorooB  and  somewhat  bo- 
momm  dlseentlng  opinion,  in  wblcb  be  bad 
tbla  to  Bay  of  tbe  Kadderly  Caae: 

"The  question  we  are  considering  •  •  • 
was  no  more  than  inddentally  considered  by  the 
Oregon  court,  and  not  there  fully  nor  tunda^ 
mentally  reasoned,  in  die  light  of  the  new  prin- 
ciple in  popular  government  [the  refarttadUm]. 

holdiBg  In  that  case  bas  been  blindly  fot 
lowed  and  as  hastily  considered  tboes  courts 
which  have  adopted  tbe  conclusion,  vis.,  Arkan- 
sas, Oklahoma,  and  North  Dakota,  and  now  by 
the  majority  opinion  in  this  case.  No  one  of 
these  coorts,  including  the  present  case,  has 
offered  any  additional  reason,  but  have  com- 
placently adopted  the  iatae  premise  there  as- 
sumed. I  take  it  that  the  Oregon  court  was 
misled  by  previous  judicial  consideration  of 
emergency  legislative  constttutiMial  proTiidons, 
and  the  failure  to  distinguish  as  between  these 
and  the  language  and  prindi^e  Involved  In  the 
initiative  and  referendum  emergency  provi- 
siona." 

We  note  that  tbe  writer  refers  to  North 
Dakota;  that  Is,  perhai»,  a  ataiograi^c  or 
clerical  error,  as  tbe  state  of  North  Dakota 
had  not  .  at  that  time  passed  upon  the  ques- 
tion, wblle  South  Dakota  had  disposed  of  the 
question  in  the  manner  indicated.  The  ques- 
tion was  not  raised'  in  North  Dakota  until 
the  case  of  State  v.  Crawford,  supra,  waa 
decided  April  28,  1917. 

It  might  be  suggested  here,  also,  tbat  the 
Or^Mi  court  may  have  been  driven  to  an  er- 
roneous declaration  of  tbe  law  by  the  neces- 
sity for  the  inevitable  conclusion  reached. 
As  suggested  by  Justice  Scott,  tb^e  were 
many  important  qnestlons  to  be  determined 
in  tbe  case;  tbe  question  here  Involved  was 
bnt  incidental.  No  one,  we  take  i^  <m  zead- 
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lug  the  emergency  declaration  In  tliat  case, 
would  presume  to  say  that  It  did  not  ai>pear 
that  the  condu^on  that  an  Immediate  neces- 
sity existed  was  Inevitable.  Realizing  the 
ui^ency  <HF  the  necessity,  and  being  familiar 
with  the  old  rule  of  ctmstmctloa,  proper  In 
the  absence  of  the  existence  of  the  initiative 
and  r^ermdum,  it  is  possllde  that  the  learn- 
ed writer  of  that  opinion  merely  took  the 
wrong  lane  to  readi  his  proper  destination. 

The  case  of  Sears  t.  Multnomah  County, 
dted.  Is  not  In  point,  as  the  question  here  in- 
volved was  not  considered.  While  it  cites 
the  Kadderly  Case,  it  was  merely  in  connec- 
tion with  the  relation  of  the  Initiative  and 
referendum  amendment  to  the  prorision  of 
their  C(Hi8tltutlon  as  to  the  time  when  acts 
should  become  ^ective,  and.  If  an  authority 
on  the  one  side  or  the  oQier,  was  rather 
against  respondent,  as  the  court  there  set 
aside  the'attempt  of  the  Legislature  to  cause 
the  act  in  question  to  be  Immediately  effec- 
tive. 

[2]  4.  It  Is  suggested  by  respondent  that, 
"the  eonstttutional  provision  having  been 
adf^ted  frc»u  Oregcm  after  a  similar  one  had 
been  construed  by  the  hU^tamt  oonrt  of  that 
state,  the  presamptlon  Is  that  we  Intended 
to  adf^t  the  same  ONistnictlon.*'  Wo  have 
compared  the  Oregon  amendment  with  our 
own,  and  cannot  any  that  onr  provlEdbn  hears 
any  men  resonblance  to  tiia  Oregon  amend- 
mait  than  to  tbat  of  any  other  state  adopt- 
ing snch  amendment;  but,  were  they  identi- 
cal, our  answer  to  the  suggestion  is: 

"THie  decision  of  the  court  of  another  state 
construing  a  statute  thereof  will  not  be  fol- 
lowed by  the  court  of  a  state  borrowing  sndi 
statute,  unless  the  dedsicHi  appeals  to  It  as 
founded  on  r^ht  reasoning."  Ancient  Ord«  of 
Hibernians  v.  Sparrow,  29  Moot  132,  74  Pac. 
197,  64  L.  R.  A.  128,  101  Am.  St.  Rep.  563,  1 
Ann.  Cas.  144;  Finlen  v.  Heinze,  28  Mont 
648,  78  Pac.  123 ;  State  ex  rel.  Ford  T.  Bdio- 
field,  63  Mont  S02,  16S  Pac.  694. 

State  V.  Bacon  and  State  v.  Summon  di- 
ed, were  long  since,  in  effect  at  least,  over- 
ruled by  State  v.  Whisman,  86  S.  D.  260,  I&l 
N.  W.  707.  L.  B.  A.  1917B.  1,  holding  that— 

"As  to  all  emergen)^  meaanrea  •  •  •  with- 
in the  purview  of  the  exception,  the  Ijegtslature 
may  declare  an  emergency  to  exist,  •  •  * 
and  such  declaration  and  finding  *  *  *  Is 
final,  and  not  within  the  power  of  the  court 
to  question.  But  as  to  any  measure  •  *  • 
not  within  the  class,  •  *  *  the  Iicgislatare 
has  no  power  or  autiiority  to  dcdare  an  emer- 
geucy  to  exist,  *  *  *  and  the  action  (tf  the 
Lei^slaturc  in  embodying  emergency  clauses  In 
meaaurca  clearly  not  comiwebcaded  within  the 
said  exception  are  wholly  unwarranted  and  void, 
and  should  be  so  held  by  the  courts." 

So  in  the  Oklahoma  cases  of  In  re  Hoiefee, 
dted,  though  the  Oregon  rule  was  adopted, 
and  later  followed  In  Oklahoma  City  v. 
Shields,  22  Okl.  2G!>,  100  Pac.  659,  the  court 
did  not  hesitate  to  dedar^  In  the  case  of 


Riley  V.  Carlcoi  27  Okl.  33,  110  Pac.  788 
(1010),  the  l^slatlve  d<edaration  that  an  act 
was  "necessary  for  the  Immediate  preserva- 
tion of  the  peace,  health,  and  safety  uncon- 
Btitutloual  and  void,"  where  it  clearly  ap- 
peared that  the  Legislature  had  obviously 
exceeded  Its  constltutiwal  authority. 

The  Supreme  Court  of  HotQi  Dakota  has. 
within  the  last  few  days,  held  an  attempt  of 
the  legislative  assembly  to  declare  certain 
legislation  "^ergency  legislation,"  by  the 
passage  of  a  separate  act,  une<»i8titiitional 
and  void.  State  ex  reL  Langer  v.  Olson.  176 
N.  W.  523. 

We  wIU  proceed,  then,  to  the  considera- 
tion of  those  cases  announcing  rules  under 
which  the  court  will  consider  and  determine 
the  question  before  It. 

In  this  class  of  cases  we  bdleve  there  are 
two  roles:  The  first,  making  no  distinction 
between  those  emergency  acts  which  affect 
merely  the  time  within  which  acts  shall  be- 
come effective,  and  those  falling  within  the 
exceptions  contained  in  the  referendum  pro- 
vl^ons,  and  applying  to  the  question  the  old 
rules  of  constltatlonal  and  statutory  con- 
struction; the  second,  recognizing  a  dear 
distinction  between  the  two  classes  of  legis- 
lation, and  declaring  thflt  as  to  tlie  latt^  the 
old  rules  do  not  aK>ly. 

The  case  of  Attorney  Qeneral  v.  Idndsay. 
178  Mich.  624.  146  N.  W.  98,  falls  within  the 
first  dass,  although  many  expressions  In  the 
opinion  would  not  seem  to  Justify  the  strict- 
ness of  the  rule  finally  announced ;  and  here, 
as  in  most  of  the  cases  cited  on  this  ques- 
tion, a  great  diversity  of  opinion  existed 
among  the  distinguished  members  of  the 
court  Itself.  In  this  case  the  CSilef  Justice 
whose  opinion  Is,  however,  not  concurred  in 
Iqr  any  of  hla  aaaodates,  points  oot: 

"These  cases  relied  op<m  by  respwdenta,  wltJi 

practical  unanimity,  base  their  decision  upon 
this  specific  provl^on  that  an  emergency  was 
to  be  determined  by  the  Legislature  and  d^ 
dared  in  the  act  The  construction  of  thdr 
coDstitutioiiB  in  this  respect  by  the  courts  of 
these  states  may  be  a  prc^r  construction, 
bringing  tbfe  provision  within  the  excepticma  to 
the  general  rule  recognised  by  Judge  Cooley. 
•  •  •  iCoolay's  Const  Lim.  (7th  Ed.)  76.] 
The  declaration  by  our  Legislature  (not  re- 
quired by  our  Constitution),  In  the  body  of  the 
act  under  consideration,  Uiat  It  was  'immedi- 
ately necessary  for  the  preservation  of  the 
public  peace,  bealtb  and  safety,'  gives  it  no 
added  weight;  *  .*  *  a  reasonable  inference 
which  might  be  drawn  from  snch  superfiuoas 
declaration  is  that  there  existed  a  doubt  in 
the  legislative  mind  as  to  whether  in  &ct  this 
act  would  come  within  the  dasstflcatioii  of  ibis 
provisian.'' 

Chief  Justice  McAlvay  then  proceeds  to 
state  what  he  considers  the  rule  applicable  tn 
a  case  such  as  we  are  considering,  which  snf- 
fldently  appears  from  the  opinion  In  the 
case,  written  by  Justice  Brook^  who  states 
the  "Michigan  rule": 
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"I  agree  with  my  Brother  UcAlvaj  that  the 

constitutional  provisioD  in  qnestion  imposes  a 
definite  limitation  upon  le^slatiTe  a<^on,  and 
that  the  Legislature  cannot,  with  impunity, 
disregard  that  limitation  *  •  •  that  where 
rights  are  affected  by  the  improper  or  illegal 
action  of  the  Legislature,  •  *  *  and  the  in- 
jured party  has  recourse  to  the  courts,  the 
question  whether  the  Legislature  has  acted  with- 
in or  without  the  boonds  of  its  erautitutional 
powers  ia  one  tat  judiaal  determination.  In 
such  a  ca«e  the  conrta  are  bound  to  exercise 
their  ramatitutional  functions,  primary  among 
which  is  the  duty  to  determine  whether  the 
legislatlva  action  questioned  is  or  is  not  consti- 
tutionaL  *  *  *  In  acting  under  the  section 
in  question,  the  Legislature  is  not  aboTe  or 
beyond  the  law.  It  is  as  certainly  bonnd  by  the 
Umitationa  fixed  as  by  any  others  contained  in 
the  instrument.  When  the  questim  is  present- 
ed to  Uie  courts  *  *  *  it  most  be  met  and 
determined  the  same  aa  any  otiiv  constitutiou- 
al  qaeatiiMi.'' 

At  OdB  point  Qie  argnm»t  Is  discontin- 
ued, and  the  writer  continues: 

"In  reaching  a  determination,  however,  I  am 
of  oirinini  that  every  intendment  should  be 
taken  in  favor  of  the  pn^riety  of  le^alative  ac- 
tixm.  In  cases  of  doub^  the  court  should  never 
interfere  to  thwart  the  legislative  will,  but, 
where  the  action  constltutea  a  clear  Ti<dation 
of  the  limitations  imposed,  it  should  vnhesitat- 
ingly  be  held  to  be  invalid." 

Applying  the  rote  so  laid  down  to  ttie  par- 
ticular act  bef<ne  flw  court,  tlie  writer  cmh 
dudes: 

"I  do  not  think  It  can  be  said  wltb  certainty 
that  the  act  in  question  was  not  imme<HateIy 
necessary  for  the  preservation  of  the  public 
peace,  health,  and  aafe^,  and  the  conrts  dionld 
interfere  uily  where  tltat  oondoslim  la  Inevita- 
ble." 

With  the  statement  of  this  nile  three  of 
the  Associate  Justices  concur,  while  two  dis- 
sent, holding  that  the  Oregon  rule  should  be 
adopted. 

The  question  baa  been  more  fully  consider- 
ed by,  and  more  often  in,  the  Supreme  Gonrt 
of  Washington  than  in  any  of  the  states, 
and  the  leading  case  opposed  to  the  Eadder- 
ly  Case  Is  that  of  State  ex  rel.  Brislawn  v. 
Meath,  referred  to  while  considering  the 
Oregon  doctrine.  There  the  Washington  case 
Is  dted  with  aj^roval,  and  all  the  declara- 
tions of  their  Chief  Justice  accepted.  Com- 
menting on  the  Kadderly  Oas^  the  Wash- 
ington court  says: 

"The  learned  justice  who  wrote  the  opinion 
in  the  Kadderly  Case  is  in  error  when -he  says 
the  obvious  answer  to  the  question,  'What  rem- 
edy will  the  people  have  if  the  Legislature,  ei- 
ther intentionally  or  through  mistake,  declares 
falsely  or  erroneously  that  a  given  law  is  neces- 
sary for  the  purposes  stated?*  is  'that  the  power 
has  been  vested  in  that  body,  and  its  decision 
can  no  more  be  questioned  or  reviewed  than 
the  decision  of  the  highest  court  In  a  case  over 


which  It  has  jurisdiction.*  *  *  *  On  the  con- 
trary, power  has  been  withheld,  In  so  far  as  a 
withholding  can  be  made  by  apt  and  certain 
words.  It  follows,  then,  that  it  is  a  question 
of  power  rather  than  of  discretion,  limita- 
tion of  that  power  must  be  found  in  the  terms 
of  the  C<mstitution,  construed  in  connection 
with  the  is^t  of  tiie  people  tn  incorporating 
audi  a  provisioii  in  the  Constltation.'*  Gitini 
Attwney  Oenoal  v.  Lindsay,  supra. 

The  court  then  points  out  that  It  is  not  suf- 
ficient to  say  that  the  people  still  have  the 
Tight  of  the  initiative  to  r^eal  an  objection- 
able law ;  tha^ 

"if  the  people  had  been  oontent  to  adt^t  that 
plan  alone,  they  would  not  have  reserved  the 

right  al  the  refezokdum  at  slL  When,  tiiere- 
fore,  the  questi<m  comes  whether  the  Legisla- 
ture has  a  right  to  declare  an  emcrgency'whidi 
will  take  away  the  right  of  referendum  the 
doubt,  if  there  te  any,  thould  be  rewlved  in 
favor  of  the  reserved  power  of  the  ptoplo  In- 
stead of  in  the  admittedly  unwarranted  decla- 
ration by  the  Legislature.  And  in  so  declaring 
the  oourta  donotasBume  *  *  •  that  the  Leg- 
islature has  idmsed  Its  discretion,  lliey  go  no 
further  tiian  to  say  that  the  Legislature  can- 
not, by  any  act  which  Is  net  oJeoriy  within 
its  granted  power,  cut  oS  the  right  of  the  peo- 
ple to  say  for  themselves,  at  an  election  to  be 
held  for  that  purpose,  whether  its  discretuxi 
has  been  abused  or  no."  "The  people,  having 
the  old  law,  the  mischief,  and  the  remedy  in 
mind,  have  said  one  thing;  the  Lcgiaiature, 
pmnpted  by  no  apparent  motive  to  preserve 
the  pace  and  safety  of  the  state,  •  •  *  have 
sold  another  thing.  When  confronted  by  these 
two  conflicting  declarations,  what  is  a  court  to 
do  when  its  jurladictlon  Is  properly  invoked? 
Is  it  to  say.  It  is  helpless  •  •  er  (The 
italics  above  are  ours.) 

It  Is  true  the  court,  having  thus  stated  the 
true  rule  and  emphasised  the  fact  that  the 
doubt  should  be  resolved  in  favor  of  the  re- 
served right  of  the  people,  attempted  to  state 
the  rule  concisely,  and  in  doing  so  seems  to 
have  contradicted  Its  direct  statment,  logi- 
cally reasoned  while  stating  It ;  fc«  we  And 
In  the  opinion  this  statement; 

"The  true  rule  is  the  referendum  cannot  be 
withheld  by  the  Legislature  in  any  ease  except 
it  be  where  the  act  touches  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety. 
*  *  *  If-  the  act  be  doubtful,  the  question  of 
emergency  will  be  treated  aa  a  legislative  ques- 
tion, and  the  doubt  resolved  in  favor  of  the  dec- 
laration of  emergency  made  by  the  legislative 
body." 

The  decision  In  the  case  was  a  divided 
court,  four  of  tbe  nine  justices  dlasentliig; 
seeking  the  adc^tion  of  the  Oregon  rule;  the 
oi^nlon  has,  however,  been  followed  consist- 
ently. State  V.  How'ell,  85  Wash.  2dl,  147 
Pac.  1159,  Ann.  Oas.  191^,  1231;  State  t. 
Howeil,  89  Wash.  281,  147  Paa  1162;  State 
T.  Clausen,  8S  Wash.  260,  148  Pac.  ^  Ann. 
Oas.  1916B,  810;  State  t.  Howdl  (Wash.) 
181  Paa  S7. 
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WbUa  the  determtnatton  of  the  qoeatloo 
was  not  necesBory  to  a  dedaloii,  tbe  Sapreme 
Cbart  of  Ohio  also  declared  against  the  posi- 
tion taken  by  reepondent,  as  follows: 

"MamfesOy  the  Lesialature'B  jodgmoit  In  that 
behalf,  aa  Bhown  by  the  act  itself  and  the  records 
touching  the  same,  is  not  andwiTe.  The  peo- 
ple's right  to  a  r^erendtim  on  any  act  of  the 
Legislature  may  be  asserted,  in  a  proper  pro- 
ceeding and  at  a  proper  time,  DOtwitbstanding 
tbe  action  of  the  General  AaBembly."  Miami 
Coan^  T.  CHty  of  Dayton,  92  Ohio  8t  21S,  110 
N.  E.  72G. 

The  Supreme  Court  of  California  has  had 
the  question  before  It  in  a  number  of  cases, 
and,  while  we  may  not  agree  with  it  on  the 
determination  of  facts  in  certain  cases,  par- 
ticularly that  of  Ex  parte  Hcrilman,  ICS  CaL 
114,  99  Pac.  617,  132  Am.  St  Bep.  76,  we 
agree  with  Its  reasoning  and  with  the  rnle  of 
law'  adopted. 

In  HcOlare  t.  Nye,  32  CaL  App.  248.  133 
Pac.  Il4t^  tbe  eonrt  said: 

"The  said  legislative  declaration  has  no  great- 
er effect  and  is  no  more  binding  npon  tbe  conrt 
than  if  tbe  Legislatare  had  dedared  that  a  cer- 
tain measnre  is  or  is  not  ocnutitntitRial.  In 
aoch  coDttngenQy  that  gaestion  would  still  re- 
main for  the  courts  to  determine.  Tbe  ques- 
tion before  as  is  simply  one  of  constnictitMi  or 
interpretation  of  an  act  of  tbe  Legislature  and 
of  a  proTision  of  tbe  Constitution,  and  that  is 
a  jndldal  qaestion."  "This  amendment  to  the 
Oonstitntion  provides  a  scheme  for  the  exerdse 
of  what  is  known  as  the  InltiatiTe  and  referen- 
dum, and,  of  coarse,  if  ikossible,  the  language 
should  be  construed  so  as  to  make  effective  this 
Teeerraticm  of  power  on  tbe  part  ot  tbe  peoi^e. 
It  was  clearly  their  purpose,  except  where 
the  exigency  of  tbe  public  service  demanded  oth- 
erwise, that  no  legislative  enactment  should  be- 
come operative  UDtil  an  opportunity  was  af- 
forded the  people  to  express  their  judgment  as 
to  the  merits  ot  the  measure.  •  «  •  The  «c- 
eepd<»i8  *  *  *  an  ample  enongA  to  inevent 
any  menace  to  the  public  welfare  by  reason  ol 
such  delay  incidental  to  a  sabmi8si<m  to  popular 
vote,  and  they  shoald  not  be  given  an  inter- 
pretation so  ^stic  as  to  virtually  circumvent 
and  nullify  the  will  of  the  people  ao  solenmly 
expressed  in  said  constitutional  provision." 

And  In  Blgdon  v.  Common  Council,  30  Cal. 
App.  107,  157  Pac.  613,  the  same  court  says: 

"We  do  not  find  it  argned  on  behalf  of  aj^ 
pcUants  that  the  mere  fiat  of  the  council,  ex- 
pressed in  the  repealing  ordinance,  to  the  effect 
that  the  public  health  and  safety  demanded 
that  tbe  repealing  ordinance  should  take  imme- 
^ate  effect,  is  of  any  force  or  virtue  whatever." 

And  In  Ex  parte  Sao  Chung,  11  CaL  App. 
611, 106  Pac  609,  the  court  held: 

"While,  in  general,  it  is  for  the  Legislature 
to  determine  what  laws  and  regulations  are  need- 
ed for  the  public  health,  safety,  and  comfort, 
statutes  attempted  to  be  sustained  as  an  exer- 
cise of  police  power  must  have  some  relation  to 
these  ends,  and  if,  under  guise  of  police  regula- 


tion, an  attempt  Is  made  to  vldats  personal  or 
proper^  rights^  tiuy  wffl  be  overthrown  by  the 

courts.** 

In  Nebraska  the  court  has  declared  that 
the  mere  fact  of  declaring  on  act  an  '*emer^ 
gency  act"  does  not  make  It  such.  State  T. 
Pacific  Exp,  Co.,  80  Nebi  823,  U5  N.  W.  619, 
18  L.  B.  A  (N.  S.)  664;  and  three  other  cas- 
es against  express  companies,  disposed  of  by 
the  same  opinion,  and  reported  in  80  Neb. 
838,  116  N.  W.  625. 

While  Hamilton  t.  Kentucky  Distilleriea, 
etc.,  260  U.  S.  146,  40  Sup.  Ot  106,  64  L.  Ed. 
— ,  holds  that  the  court  may  not  pass  upon 
the  necessity  of  the  exercjse  of  a  power 
possessed,  such  a  declarattcm  la  not  control- 
ling here,  as  It  Is  not  tbe  question  nuAet 
consideration.  Here  we  are  considering,  not 
the  exercise  of  a  discretion  by  the  L^^a- 
ture,  but  the  attempted  abrogation  by  the 
Legislature  of  a  power  reserved  to  the  peo- 
ple. If  the  act  in  questitm  falls  within  the 
exeapaxm  to  the  right  to  exercise  that  re- 
served power,  no  one  will  question  the  right 
and  propriety  of  the  legislative  dedaration, 
whethor  necessary  to  the  act  or  not,  nor  will 
the  court  att^pt  to  Interfere.  But  it  must 
be  remembered  that  we  are  not  passing  upon 
the  validity  of  a  statute  mr  attempting  to 
overthrow  any  act  of  the  Leglatatore.  The 
amotdments  made  to  tbe  primary  law  are 
valid  and  will  stand  as  made  by  the  Legis- 
lature unless  rejected  by  the  people  at  the 
poUa.  The  isaty  effect  of  the  dedslon  ot  the 
court  will  be  eititer  to  declare  the  act  in  im- 
mediate effect,  and  foreclose  the  pet^  of 
the  state  fnm  passing  upon  it  or  to  pomlt 
the  suspension  of  the  act,  in  the  manner  pro- 
vided for  In  tin  refereaidam  ammdment  to 
tbe  Constitution,  until  such  a  time  as  the 
pecmde  shall  bave  the  oKwrtnnlty  to  eltlier 
adopt  or  reject  those  amendments  at  the 
polls.  We  ore  merely  called  npon  to  de<dde 
whether  an  admittedly  valid  and  premier  act 
of  the  L^islature  comes  within  the  daw  of 
acts  which  may,  by  ^oper  iffoceedlngs  pro- 
vided for  in  the  OonsUnttion,  be  referred  to 
tbe  people,  or  whether  it  falls  within  the 
exception  to  the  reserved  right 

In  the  case  of  Mn^w  v.  Kansas,  123  U. 
S.  623,  661,  8  Sup.  Ct  273,  297  (31  U  Ed. 
206),  the  Supreme  Conrt  of  the  United  States 
has  this  to  say  on  the  subject; 

"The  courts  are  not  bound  by  mere  forms,  nw 
are  they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty^lndeed,  are  under  a  solemn  duty 
—to  look  at  tbe  substanoe  of  tbiugs.  whenever 
tbey  enter  npon  the  InQuliy  whether  the  Legis- 
lature has  transcended  *  *  *  its  authority. 
If,  therefore,  a  statute  purporting  to  have  been 
adopted  to  protect  tbe  public  healtb,  the  public 
morals,  or  the  public  safety  has  no  real  or  sub- 
stantial relation  to  those  objects,  or  is  a  pal- 
pable invasion  of  rights  secured  by  tbe  funda- 
mental law,  it  is  the  duty  of  the  courts  to  so  ad- 
judge, and  thereby  give  effect  to  the  Gonstitn- 
tion." 
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Tbe  questloa  bas  never  been  before  tills 
court,  but  a  somewhat  analogouB  case  js 
found  in  State  ex  r^.  Ford  t.  Schofleld,  53 
Mont  602, 16S  Pac.  SM,  In  which  Mr.  Justice 
HoUoway,  wrltlas  the  opinion,  declares  that, 
upon  the  ^uestl(m  as  to  who  shall  determine 
whether  a  general  law  can  be  made  applica- 
ble Ut  any  given  Instance  tbe  declslonB  are 
In  hopeless  conflict 

*TFhe  cases  cited  by  respondents  hold  that  the 
question  is  one  exduslvely  for  le^slative  deter- 
mlnatioQ.  while  cases  cited  by  relator  hold  with 
equal  emphasiB  that  It  is  one  for  decision  by 
the  courts.  •  •  •  We  find  onrselves  unable 
to  agree  entirely  with  either  theory  established 
by  the  adjudications  to  which  reference  has 
been  made.  *  •  *  We  beUere  Uiere  are  many 
subjects  of  legislation  which,  from  their  in- 
herent character,  are  subject  to  regulation  by 
geDcrsl  laws,  and  that  the  courts  are  as  ad- 
TSntageonsIy  situated  as  any  other  department 
of  government  to  say  so;  on  tbe  other  hand, 
there  are  certain  subjects  whidi  may  or  may 
not  lend  themselres  to  regulstioa  by  general 
laws,  depending  upon  extrinsic  facts  and  ci^ 
cumstances  which  the  Ijegislature  is  peculiarly 
fitted  to  ascertain  and  determine,  but  which  the 
courts  have  no  means  avaU^U  to  ascertain. 
Upon  the  first  class  of  sabjects  the  eonrts  can 
and  must  determine  the  ap^ioability  of  general 
laws;  upon  tbe  second,  tlie  Legislature  must 
be  left  free  to  act" 

Here^  as  In  tbe  S^oflcdd  Oaae,  vn  may 
my  that  tbe  deddona  are  In  b<9eleas  con- 
flict; but  a  carefal  analysis  (tf  all  of  tbe  an- 
tborltitea  dted  b^  anidlant  and  respondent, 
togetber  with  othen  disclosed  Independ- 
ent research,  has  convinced  us  that  there  Is 
not  so  great  a  conflict  as  would  appear  from 
a  superfldal  examination  of  Uie  antborltles. 
Much  of  tbe  confusion  arises  from  tbe  as- 
sumption, on  tbe  part  of  tbe  courts  Oiat 
there  la  no  distinction  In  principle  between 
those  cases  dealing  with  l^islatlve  declara- 
tions dealing  with  emei^ency  clauses,  wblcb 
merely  abridge  tbe  time  In  wbldi  statutes 
or  ordinances  shall  go  into  effect  and  con- 
sequently raise  merely  tbe  question  as  to  tbe 
propriety  ot  the  legislative  action  under  con- 
dderatlim,  and  that  dass  of  cases  dealing 
with  tbe  prwrvatlon  of  tbe  public  peace, 
health,  and  safety,  and  wblcb  Infringe  upon 
tbe  reserved  power  of  the  people  to  refer  the 
act  under  consideration.  As  to  tbe  first 
dass  of  cases,  we  concede  that  tbe  strlt^ 
rules  of  constitutional  and-  statutory  con- 
struction, laid  down  In  the  Mlddgan  Case 
dted,  to  wit,  "Every  Intoidment  should  be 
tnken  in  favor  of  the  propriety  of  legislative 
action,"  find  "in  case  of  doubt"  the  doubt  will 
be  resolved  "in  favor  of  the  propriety  of  legls- ' 
lative  action,"  prevail.  We  are  not  here  call- 
ed upon,  however,  to  determine  merely  the 
constitutionality  of  a  legislative  act,  or  to  de- 
cide as  to  whether  a  legislative  body  dearly 
exceeded  Its  autbority ;  but  we  are  to  deter- 
mine a  legal  controversy  betwem  two  law- 
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making  bodies  of  the  state — on  the  one  band 
the  people,  who  are  supreme,  the  creator  of 
the  Legislature,  In  whom,  originally,  all  power 
is  v»ted;  and,  on  tbe  other  hand,  the  Leg- 
islature, the  creature  of  the  peo^e.  Bucb 
a  controversy,  we  believe,  Involves  more  than 
the  determii  atlon  of  a  mere  negative  ques- 
tion, as  would  be  the  case  were  we  to  ai^ly 
the  Mlcbl};an  rule  strictly. 

[3-1]  We  hold,  therefore^  to  the  rule  laid 
down  In  the  case  of  State  ex  xtiU  Brlslawn 
V.  Meath,  dted,  that— 

"Wben,  tberefore,  the  question  comes  wtaetbor 
tbe  Legislature  bas  a  right  to  declare  an  emer- 
geocy  which  will  take  away  the  right  of  refer- 
endum, tbe  doubt,  If  there  be  any,  should  be 
resolved  in  favor  of  tbe  reserved  power  of  the 
people,  instead  of  In  the  admittedly  unwranmted 
dedaration  by  the  Legislature.** 

Our  constitutional  provision  does  not  pro- 
vide for  any  dedaration  on  the  part  of  the 
Legislature  in  order  to  bring  any  act  within 
tbe  dass  on  which  a  referendum  can  be  or- 
dered. Tbe  Legislature  might,  with  propri- 
ety, determine  the  question,  while  consider- 
ing a  bill,  and  incorporate  the  fact  conditions 
In  the  act  Itsdf,  but  such  action  on  their 
part  is  not  necessary.  This  proceeding 
might  have  been,  with  equal  propriety,  com- 
menced had  the  Legislature  made  no  dec- 
laration of  necessity ;  the  facts  are  control* 
Ung.  and  not  tbe  declaration  of  tbe  Legisla- 
ture, whidi,  unsupported  by  facts  sbown, 
amounts  to  nothing  more  than  a  legal  ood- 
dnslon. 

The  declaration  t^t  the  act  Is  necessary 
tor  tbe  Immediate  preservation  of  the  public 
peace  and  safety  bas  no  more  binding  force 
than  would  tbe  declaration  In  on  act  that 
"this  act  is  constltutiooal,"  or  "this  Is  a  gen- 
eral and  not  a  local  or  qiedal  act."  State 
ex  rel  BxUiawn  t.  Meath,  supra ;  Bx  parte 
Hoffman,  supra;  McClure  v.  Ny^  supra. 
The  declaration  U,  thai,  the  **nnwarTanted 
declaratifm  of  the  L^islature.** 

In  Oils  country  the  power  once  vested  in 
a  king  vests  In  the  people,  and  Qie  courts 
sit  as  their  representatl\'es.  Bridges  v.  Mc- 
Allster,  106  Ky.  TBI,  SI  S.  W.  603,  45  L.  K. 
A.  800^  00  Am.  St  Bep.  267.  Under  tbe  f«d- 
eral  Oonstltutlon,  the  duty  of  determining 
and  dedaring  tbe  constitutionaUtsr  of  an  act 
by  the  courts  Is  Imperative.  U.  S.  Const 
art  6w  Whenever,  Uierefore,  a  legal  contro- 
versy arises  over  the  constitutionality  of  an 
act.  or  as  to  whether  a  given  act  Is  within 
or  without  the  authority  of  the  Legislature, 
the  detomlnatlcm  of  Ibat  fiict  Is  essentially 
'  a  Judldal  question,  to  be  determined  by  the 
courts.  McClure  v.  Mye^  supra;  Ex  parte 
Hoffman,  supra;  State  ex  rd.  Brislawn  t. 
Meath,  supra. 

S.  We  proceed,  thBa,  to  the  consldwatlon 
of  the  act  Itsdf,  shorn  the  svpOTfluiras 
conclusion  of  the  Legislature  that  ttie  act  Is 
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"necessary  for  the  Immediate  preservation  of 
tbe  public  peace  and  safety." 

With,  the  expediency,  utility.  Justice,  or  the 
necessity  for  the  legislation  we  are  not  con- 
cerned; neither  is  It  within  our  authority, 
nor  do  we  wish  to  say  whether  or  not  tbe 
amendments  ^acted  would  improve  the  orig- 
inal primary  law.  State  ex  rel.  Taylor  v. 
Duncan,  52  Mont.  69,  155  Pac  Ull ;  25  K, 
C.  L.  808.  AU  that  we  are  conoerned  with  Is 
the  necessity  of  the  passage  of  the  act,  with- 
out permitting  the  people  to  accept  or  reject 
it  at  the  polls,  under  their  reserved  right,  for 
the  immediate  preservation  of  the  public 
pence  and  safety.  This  consideration,  we 
feel  in  the  present  instance,  embraces  more 
than  a  mere  scanning  of  the  act. to  determine 
whether  "the  conclusion  is  Inevitable''  that 
the  act  "does  not  fall  wltliin  the  limitation," 
but  requires,  under  the  rules  heretofore  laid 
down,  an  actual  determination  on  the  part 
of  the  court  as  to  whether  or  not  the  act 
does  actually  come  within  that  class  of  sub- 
jects necessary  for  the  Immediate  preserva: 
tlon  of  the  public  peace  and  safety.  It  is  no 
Idle  play  of  words,  hut  an  actual  and  solemn 
duty,  devolving  upon  tbe  court  to  determine, 
as  between  two  litigants  having  coextensive 
power  of  legislation^  except  where  restrict- 
ed,  as  to  where  lies  the  right 

"TtM  pe<^lfl  raid  to  the  Lcgidatnrs,  mak« 
such  laws  as  joa  wUl,  but  you  may  not  legis- 
late 80  OS  to  take  away  our  right  to  pass  upon 
tbe  laws  you  have  enacted,  'except  sudi  laws 
as  may  be  neceBsary  for  the  immediate  pres- 
ervation of  the  peace,  bcnlth,  and  safety.' 
•  •  •  To  haid  that  the  old  rule  of  constrae- 
tion  applies  is  to  write  this  reservation  out  of 
the  Constitution.  •  *  *  The  reservation  in 
tbe  amendment  Is  a  declaration  of  thou  shalt 
not,*  except  it  be  fnr  the  safety  or  sappcwt  of 
the  aute."  State  ex  reL  Btialawn  v.  Meatb, 
supra.  - 

Having  arrived  at  the  conclusion  that  from 
the  modern  trend  of  tbe  authorities  on  the 
comparatively  new  question,  and  from  rea- 
son and  logic,  the  rule  we  aboold  adi^t  Sfi 
that  the  declaration  by  the  Legislatnre  la  not 
final  nw  conclaBlTe,  nor  Is  to  be  considered 
merely  as  a  cont^nporaneons  declaration  or 
expression  of  tbe  Legislature,  and  that  the 
Question  must  be  determined  by  the  ctrarts  as 
arbiters  between  two  equally  powerful  bodies 
of  the  same  branch  of  the  government  and 
In  that  deteimlnation  the  doubt  as  to  wheth- 
er the  act  in  questlcni  Is  or  la  not  immediate- 
ly necessary  for  the  puipose  named,  if  any 
there  be,  shall  be  resolved  in  favor  of  the 
people,  In  whom  the  power  originally  vested 
and  who  have  reserved  the  power  to  them- 
selves to  refer  any  act  except  In  those  In- 
stances enumerated,  we  will  seek  to  ap^y 
the  rules  laid  down  to  the  matters  set  forth. 

[I]  In  this  determination  the  utmost  that 
we  can  take  Into  consideration  will  be  the 
face  of  tlie  act  Itself;  the  history  of  tlie  leg- 


islation, and  contemporaneous  declarations 
of  the  Legislature  (Carpenter  v.  Kodgers,  JL 
Mont  90;  Melzner  v.  Northern  Pac.  By.  Co., 
46  Mont  162,  127  Pac.  146) ;  the  evil  to  be 
remedied  (Johnson  v.  B.  &  S.  G.  Co.,  4l'Mont. 
158,  108  Pac.  1057,  48  L.  B.  A.  [N.  S.]  938) ; 
and  the  natural  or  absurd  consequences  of 
any  particular  intei^retatlon  (Blevins  v, 
Graham  Co.  [Okl.]  182  Pac.  247). 

We  find  from  the  face  of  the  act  that  the 
original  primary  election  law  was  "Initiated 
and  passed  at  the  general  election  of  1912," 
and  has  been  In  force  and  effect  for  more 
than  six  years  prior  to  the  amendment 
Analyzing  the  act  we  find  it  makes  the  fol- 
lowing changes: 

1.  Changes  the  time  of  holding  primaries 
so  that  in  a  presidential  election  year  we 
shall  have  but  one  primary  election. 

2.  Provides  fw  rotfttlcsi  of  names  <m  tbe 
primary  ballot 

3.  Prohibits  a  candidate,  defeated  in  the 
primary,  from  am^eftrlng  on  the  ballot  In 
the  general  election,  except  under  certain 
conditions. 

4.  Changes  the  primaries  from  "opoi"  to 
"closed"  primaries^ 

We  find  from  contemporaneous  declara- 
tkam  of  the  Legislature,  throngb  the'Jabit 
committee  report  that  "the  <«)eratlon  of  the 
present  primary  law,  during  the  years  It  has 
been  In  force  prior  to  the  election  of  1918, 
resulted  in  so  much  cMiplatnt  of  the  Inter- 
ference by  others  than  members  of  the  party 
in  the  primajcy  ot  tbe  party,  and  of  tbe  ex- 
pense  attendant  upon  holding  two  primary- 
elections  in  presidential  years,  and  criticism 
directed  at  other  features  of  the  law,  that" 
both  the  BepubUcan  and  the  Democratic 
parties  "paid  lieed"  to  the  criticisms,  and 
declared  in  favor  of  amending  tbe  law ;  that 
in  response  to  these  declaraticms  the  legis- 
lative assembly  of  1919  passed  an  act  amend- 
ing the  law,  whidi  act  was,  however,  to  be 
submitted  to  tbe  veagie  at  a  special  election 
to  be  held  September  2,  1919.  Chavtex  IIS. 
lAws  of  1919.  We  find  further  from  this 
r^rt  fliat  the  purpose  In  snbmitting  the  act 
to  the  people  at  a  special  election,  rather 
than  to  wait  until  the  general  election  of 
1^,  was  that  it  "would  enable  them  (the 
pe<^e)  to  decide  upon  sach  amendments, 
withont  having  the  questitm  omfused  or  ob- 
scured by  being  voted  uptm  at  a  general  etec- 
tion,  where  a  multitude  of  other  important 
questions  and  the  selection  of  many  candi- 
dates for  various  offices  mItCht  tend  to  pre- 
clude a  careful  consideration  of  tbe  law  so 
submitted."  Certain  persons  having  attempt- 
ed to  subject  the  referendum  measure  to  a 
referendum  by  petition,  the  Secretary  of 
State,  on  advice  of  the  Attorney  Gjnwral,  at- 
tempted to  halt  the  special  dectltm,  and  the 
committer  denning  the  time  too  short  to 
determine  the  matter,  recommended  further 
action  by  the  Legislature,  *ln  view  of  the 
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general  Bentiment  In  favor  ot  amenclliis  the 
present  law  so  as  to  preserve  party  unity  and 
Int^rlty,  and  to  save  the  expense  ot  two 
primaries  In  presidoitlal  election  years,  and 
to  correct  other  manifest  imperfections  in 
the  present  law." 

As  to  the  duplication  of  primary  elections 
in  presidential  e^lectlon  years,  the  matter  was 
called  to  the  attention  of  the  coart.  and  by 
this  court  called  to  the  attrition  of  the  peo- 
ple in  December  of  1916,  hy  the  opinion  of 
this  court,  speaking  through  Mr.  Justice  San- 
ner»  In  State  ex  ni.  Taylor  t.  Duncan,  62 
Mont  69f  166  Pac.  1111,  where  the  court  said: 

"That  these  [the  primary  election]  laws  are 
an  attempt  by  the  people  to  enact  in  this  state 
tiie  general  features  of  the  primary  law  of 
Oregon  cannot  be  open  to  doobt,  and  it  mast 
likewise  be  conceded  that  the  effort  to  adapt 
the  iwovlsions  of  that  law  to  the  legislative  and 
other  conditionB  of  this  state  has  been  most 
unakillfuUy  performed.  *  *  *  The  Oregon 
law  •  •  •  eonstitnting  one  law,  the  effect 
ot  whtdi  ia  to  te^nlie  bat  tnie  primaxy  election 
in  presidential  years.  Had  it  been  the  Inten- 
tion to  BO  provide  in  this  state,  the  Oregon  law 
as  a  whole  would  doubdeas  have  been  enacted 
In  one  law.   This  was  not  done." 

[7]  The  court  will  take  Judicial  notice  of 
the  fact  that  between  the  time  of  the  adop- 
tion of  Ae  primary  election  law  and  the  con- 
vening of  the  extraordinary  session  of  the 
L^islature  in  1919  three  general  elections 
had  been  h^d  in  the  state,  and  three  primary 
electloDB  for  the  nomination  of  state  and 
county  offloen,  and  ime  primary  dectkm  for 
the  nondnatton  presidential  dectora,  and 
that  during  said  period  the  Legislature  had 
convened  In  regular  aesdmi  four  ttmes,  and. 
In  addition  Oiweto,  a  special  Mesicni  of  the 
legislative  aas^bly  was  called  In  the  year 

Finally,  we  have  the  contanporaneonB  dec- 
laration of  the  Legislature  craitalned  In  the 
act  itaelt  that  "this  act  la  declared  to  be 
an  onergency  law,  and  a  law  necessary  for 
tibe  Immediate  preservation  of  the  public 
peace  and  safety."  Sectloo  18,  c  28,  Laws 
Extra  Session  1919. 

Ve  fed  that  the  foregoing  rteomS  con- 
tains the  limit  of  the  matters  which  the 
court  may  take  into  condderatlon  in  deter- 
mining the  question. 

^e  two  acts  under  consideration — that  la, 
the  originally  initiated  primary  election  law 
and  the  amendments  thereto,  which  the  Leg- 
islature has  declared  necessary  for  the  im- 
mediate preservation  of  the  public  peace  and 
safety — present  the  divergent  views  of  the 
people  of  the  state  as  to  the  policy  to  be 
emplt^ed  In  the  holding  of  primary  elections, 
the  people  having  provided  for  an  "open" 
primary,  and  the  Legislature  having  changed 
it  to  a  "closed"  primary.  Given  the  oppor- 
tunity, the  people  may  desire  to  adopt  the 
policy  favored  by  the  Legislature.   We  are 


told  by  the  record  of  the  Legislature  that  a 
demand  had  arisen  for  such  a  change,  -and 
that  great  abuses  had  crept  In  which  threat- 
ax  "party  unity  and  integrity" ;  yet  the  state 
has  gone  through  at  least  three  general  elec- 
tions, three  primary  elections  for  state  and 
county  officers,  and  one  for  presidential  elec- 
tors, under  the  old  law,  without  the  "immedi- 
ate necessity"  being  so  crying  as  to  result  in 
action;  the  Legislature  has  been  In  regular 
session  three  times,  and  once  before,  in  the 
year  1918,  was  In  special  session,  without 
definite  action  being  taken  until  the  regular 
session  of  1919.  At  that  time,  It  Is  true, 
amendments  were  passed  and  referred  to  the 
people,  the  Legislature  calling  for  a  special 
election  to  be  held  September  2,  1919 ;  but 
was  the  special  session  called  because  the 
Legislature  deemed  It  necessary  to  change 
the  primary  law  before  another  primary 
election  could  be  held?  Not  at  all;  the  rea- 
son for  the  calling  c£  a  special  electi<m  was 
declared  by  the  Legislature  to  be  Oat  It 
would  enable  the  people  "to  dedde  upon 
such  amendments  without  having  the  ques- 
tion ccmfosed  or  obscured  by  bdng  voted 
upon  at  a  gmeral  election,  where  a  multi- 
tude of  other  impcvtant  questions  and  the 
election  of  many  candidates  for  various 
offices  might  tend  to  preclude  a  careful  con- 
sideration ot  fbe  law  so  sutnoitted."  (Beport 
of  qpedal  ciHnmittee.)  A  questton  having 
arisen  over  the  holding  of  the  spe(dal  elec- 
tion, the  committee  recommended  further 
action  of  ttie  Leglslatnre,  to  the  aid  that  the 
primary  law  might  be  amended;  for  what 
purpose?  Was  it  for  the  Immediate  preserva- 
tion of  the  peace  and  safMy  tbe  state? 
We  find  the  dedaratiom  of  this  purpose  also 
in  flie  report  of  the  committee,  which  recom- 
mends the  dbange  "so  as  to  preserve  party 
unity  and  Integrity,  and  save  tiis' expense 
of  holding  two  primaries  in  [wesddQitlal  elec- 
tion years,  and  to  correct  oQier  manifest  Im- 
perfectlona  in  the  law."  Again,  a  matter  of 
policy,  difference  of  opii^on  or  Jndgm^t,  as 
to  which  Is  the  best  method  of  handling 
elections,  were  Qie  people  to  reject  the 
am^dments. 

Of  the  policy  <tf  tbe  act  we  have  notiiing  to 
say;  It  is  not  for  us  to  pass  upon,  but  Is  a 
question  between  the  people  and  the  Legisla- 
ture; and  certainly  the  pet^Ie  have  not  gXr* 
en  to  the  Legislature  plenary  power  to  de- 
termine questions  of  policy,  and  thus  pre- 
clude the  mass  of  the  people  from  passing 
upon  the  same. 

Three  elections  had  been  held  under  the 
old  primary  law;  all  the  present  state  and 
county  officials,  district  Judges,  and  mem- 
bers of  the  Supreme  Court,  except  as  to  those 
appointed  to  fill  vacancies,  and  every  mem- 
ber of  the  Legislature  making  the  declara- 
tion above,  were  nominated  for  the  office  to 
which  they  were  afterwards  elected.  No 
sudden  emergency,  no  extraordinary  event. 
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DO  Immediate  necessity  arose  between  tbe  ad- 
journment of  the  regular  and  tbe  convening 
of  the  special  session  of  tbe  Legislature  In 
1919.  Why,  then,  the  declaration  of  neces- 
sity at  the  later  date?  Or,  if  c<Hidltiona 
were  the  same  then  as  they  had  been  during 
sereral  years  prior  thereto,  and  at  the  time 
of  the  holding  of  former  primary  Sections, 
why  the  necessity  at  all?  Can  it  be  said  that 
under  such  conditions  the  L^dature  was 
justifled  In  declaring  that  the  delay  incident 
to  a  referendum  would  be  an  Immediate 
menace  to  the  public  peace  and  safety?  We 
think  not 

[83  Whether  those  states  which  still  adhere 
to  the  system  of  vesting  all  legldatlve  pow- 
er in  the  L^lslature^  or.  those  wblch  have 
adopted  the  Initiative  and  referendpm,  and 
whether,  in  the  latter  class,  those  which  have 
the  open  primary  or  the  closed  primary,  have 
followed  thef  more  correct  system.  Is  not  for 
us  to  determine.  In  this  state  it  is  the  fun- 
damental law  that  the  people  may  themselves 
propose  legislation,  and  may  refer  all  acts 
passed  by  the  legislative  body,  suspending 
the  (^ration  of  those  acts  until  the  people 
.  have  had  the  opportunity  to  either  accept 
or  reject  them  at  the  polls,  except  as  to  thrae 
acts  enumerated  in  the  constitutional  amend- 
ment ;  and,  as  to  the  particular  exception  here 
under  coosideration,  it  is  clear  that  the  peo- 
lAe  did  not  intend  that  the  exception  should 
extend  further  than  to  those  matters  arising 
out  of  some  unforeseen  menace,  public  calam- 
ity, accident,  sudden  emergency,  extraordina- 
ry occurrence  or  unprecedented  climatic  con- 
ditions, rendering  immediate  action  impera- 
tive to  prevent  serious  or  irreparable  Injury 
to  the  public.  It  was  certainly  not  the  inten- 
tion of  the  people,  having  determined  to  de- 
part from  the  policy  of  vesting  all  legisla- 
tive power  in  a  r^resentatlve  l)ody,  and  to 
reserve  to  themselves  the  right  to  pass  ui>- 
on  all  acts  of  the  Legislature,  except  as  to 
tliose  necessary  for  the  Immediate  preserva- 
tion of  tbe  public  peace,  public  health,  or 
pnl)lie  safety,  to  then  place  in  the  hands  of 
the  Legislature  a  weapon  to  defeat  and  de- 
stroy that  i>ower  so  reserved  and  to  nullify 
the  constitutional  reservation  thereof. 

In  considering  the  act  before  us  we  are 
apt  to  think  only  of  the  act  of  the  X^eglsla- 
ture,  and  forget  that  we  are  construing  the 
act  of  the  people,  the  constitntional  amend- 
ment providing  for  the  initiative  and  refer- 
^dmn,  and  that  the  authority  of  the  Legts- 
latvre  to  pass  acts  without  subjecting  them 
to  the  referendum  is  subordinate  to  the  great- 
er  qaestiiHi  of  the  right  of  the  people  to  re- 
fer all  acta,  unless  they  come  within  that 
dasslflcatlon  of  subjects  on  which  tbe  public 
Interest  requires  immediate  action.  There- 
fore the  rales  of  constitutional  and  statutory 
construction  an>ly  primarily  to  the  constitu- 
tional provlsioD  under  discussion,  and,  if 
tbey  conflict  with  the  application  of  the  rules 


to  the  act  under  consideraticHi,  the  latter 
must  give  way  to  the  former.  For  sample ; 
Xn  construing  an  act  the  intention  of  the  law- 
making body  should  be  ascertained  and  given 
effect;  in  Uiis  instance,  the  intention  of 
what  lawmaking  body?  The  answer  is,  the 
Intention  of  the  sovereign  people  in  the  en- 
actment and  adoption  of  the  constitutional 
amendment  providing  for  the  Initiative  and 
referendum. 

To  hold  that  the  courts  are  powerless  to 
act,  or  to  hold  that,  having  assumed  author- 
ity, they  can  go  no  further  than  to  inquire 
as  to  whether,  from  the  face,  of  the  act,  it 
appears  that  "it  Is  inevitable  that  the  act 
does  not  fall  within  the  classlflcation,"  Is  to 
thwart  the  intention  of  the  people  In  the 
adoption  of  the  Initiative  and  r^erendum 
amendment,  and  to  declare  that  the  Legisla- 
ture, created  by  the  i>eople,  is  more  powerful 
and  entitied  to  greater  ctmslderation  at  the 
hands  of  the  courts  than  its  creator. 

If  we  adopt  the  Mldilgan  rule  strictiy,  as 
declared  by  Justice  Brooke  and  ai^roved  by 
a  divided  court  in  that  state,  we  mi^t  as 
well  go  all  the  way,  and  adopt  the  Oregm 
rule ;  for  we  may  ai^ly  that  test  to  nine  out 
of  every  ten  enactments  of  tbe  Legislature 
In  either  regular  or  spedal  session,  and  we 
must  then  declare  that  "we  cannot  say  that 
it  is  inevitable  that  the  act  does  not  fall 
within  the  dasslflcatlon."  ApBiyUig  that 
test,  we  are  but  testing  the  necessity  of  the 
enactment  under  any  circumstances,  not  the 
immediate  necessity,  required  to  warrant  the 
extraordinary  action  preventing  referendum 
to  the  people. 

Applying  the  rule  contended  for  to  Its  logi- 
cal conclusion,  the  Interpretation  becomes 
absurd.  As  illustrative  of  the  lengths  to 
which  a  Legislature  might  go,  if  the  courts 
are  not  permitted  to  review  tbetr  action,  we 
wish  to  quote  from  State  r.  Orawfwd,  supra, 
where,  after  stating  tiiat^  of  the  273  acts  of 
the  legislative  assembly  of  1914,  64  were 
passed  with  the  emergoicy  clause  attadied, 
the  viitet  continues: 

"As  the  Laws  of  1917  have  not  yet  been 
publlstied,  I  cannot  give  bo  definite  a  statement 
regarding  the  emergency  clBii8e»--mBQy  of  them 
are  framed  under  section  67,  and  others  under 
the  peace,  health,  and  safety  section.  Thus, 
the  Sabbath  bill  declares  it  necessary  for  the 
peace,  health,  and  safety  that  the  bill 'should 
take  effect  and  be  in  force  from  and  after  its 
passage.  A  YAH  appropriating  $1,S00  for  rail- 
road commissioners  declares  it  neoesaary  for 
tbe  peace,  health,  and  safety ;  and  so  of  a  bill 
appropriating  a  few  dt^ars  for  the  ^hool  of 
mines ;  and  so  of  a  bill  taking  private  property 
to  lay  out  a  highway.  And  a  bill  appropriating 
$75  expense  on  a  bust  of  Abraham  Lincoln  Is 
declared  necessary  for  the  public  peace,  health, 
and  safety." 

CI]  Cleariy,  tbe  act  la  question,  stripped  of 
tbe  superfluous  declaration  of  the  Legi^- 
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ture,  contains  notblng  to  warrant  tbe  as- 
sumptlon  that  it  is  nacessaiy  for  the  imme- 
diate preservation  of  either  tiie  peace  or 
safety  of  the  state;  nor  Is  ttiete  anything  in 
tiie  history  of  the  legislatUm,  the  contempo- 
laneoos  declaraticms  of  the  Leslalature,  the 
parpose  of  the  act*  or  the  evils  soi^t  to  be 
ronedled,  showing  a  tact  coaAltlaa  justify- 
ing elfiher  the  Legislature  w  the  court  from 
withdrawing  the  act  from  oonaidnatlwi  ot 
the  peopla 

Under  our  ^tem  of  goremment  the 
people  rule,  and  that  rule  Is  by  the  majorltr : 
It  la  the  duty  of  the  minority  to  bow  to  the 
edict  of  the  majority  in  mattras  of  policy 
and  procedure.  To  say  that  the  act  must 
stand  wittiout  submission  to  the  people,  out 
of  fear  that  they  will  not  adopt  the  amead- 
ments,  la  to  overthrow  the  rule  at  the  ma- 
jority and  snbstitute  that  of  the  minority. 

We  find  tbBt  the  act  amending  Oia  i»rlmary 
electlai  law  does  not  oMue  within  the  pnr- 
Tiew  ,of  the  esception,  and  is  subject  to  the 
referendum  as  provided  by  fbe  ctmstltution- 
al  provialtm;  and  therefore  the  Judgment  of 
the  lower  court  Is  reversed,  the  writ  of  pro- 
blbttlcm  set  aside,  and  the  cause  Is  remanded, 
with  direction  to  dismiss  the  proceediog.^ 

HUBLT  and  OOOPEB,  JJ.,  amcur. 

HOIiLOWAT,  J.  I  dissent  While  It  Is 
incumbent  upon  this  court  to  maintain  the 
referenddm  amendment  to  our  Constitution 
in  Its  utmost  vigor,  the  referendum  itself  la 
not  all  Inclusive.  In  adopting  It  the  people 
particularly  esxpfxA  trom  Its  operation 
"laws  necessary  for  the  Immediate  preserva- 
tion of  the  public  peace,  healQi,  and  safety," 
and  this  exception  Is  as  vital  a  part  of  the 
Constitution  as  is  the  referendum  Itself,  and 
to  give  fuU  force  and  meaning  to  the  excep- 
tion is  a  duty  as  Imperative  as  any  other  Im- 
posed upon  this  court.  Whether  the  act  In 
question  comes  within  the  exception,  and  Is 
therefore  not  subject  to  the  referendum,  de- 
pends upon  the  answer  to  two  questions :  (1) 
Does  the  subject-matter  of  the  act  bear  any 
reasonable  relationship  to  the  public  peace 
or  safety?  and  (2)  did  there  exist  such  an 
emergency  as  rendered  It  necessary  that  the 
act  be  effective  Immediately?  The  first  Is  a 
question  of  law;  the  second  a  question  of 
fact.  The  first  Involves  the  essential  ele- 
ment  of  an  exercise  of  legislative  power ;  the 
second  Involves  the  exercise  of  legislatlTe 
discretion. 

Neither  reason  nor  authority  supports  the 
view  that  the  terms  "public  peace,"  "health," 
and  "safety"  have  to  do  only  with  extraordi- 
nary occurrences  arising  out  of  public  calam- 
ity, such  as  Insurrection,  pestilence,  Inva- 
sion, or  rebellion.  In  Mugler  v.  Kansas,  123 
V.  S.  623,  662,  8  Sup.  Ct  273,  297  (31  L.  Ed. 
20Q),  the  Supreme  Court  of  the  United  States 
Bald: 


"We  cannot  shut  out  of  view  the  fact,  within 
the  knowledge  of  all,  that  the  public  health, 
the  public  morals,  and  the  public  safety  may  b« 
endangered  by  the  general  use  ot  Intoxicating 
drinks." 

Throughont  Hie  legislative  hlstory>  of  Mon- 
tana, from  Its  organization  as  a  territory  to 
the  present  time,  the  term  "public  peace"  has 
been  used  as  synonymous  with  good  order  in 
society;  to  denote  quiet,  and  freedom  from 
agitatl<m  or  disturbance.  6  Words  ft  Phrases, 
6S06.  "Public  saf^  means  pnbUc  secu- 
rity, and  relates  .to  matters  "ffectlng  the 
stability  and  orderly  and  efficient  adminis- 
tration of  gOTwnment,  and  ttie  general  wel- 
fare of  the  pet^e  as  indicated  in  the  Muglcr 
Case,  shove. 

There  la  no  mathematictti  r&le  by  whidi  to 
determine  whether  election  laws  do  or  do 
not  affect  the  public  peace  or  safety;  but  I 
undertake  to  say  tliat  no  other  sobjects  are 
more  intlmatdy  connected  with  the  public 
peace  and  security  than  honesty  and  In- 
tegrity In  peptics,  which  are  sought  to  be 
secured  by  our  election  laws.  But  if  there 
Is  any  reasonable  doubt,  however,  as  to 
whether  tlie  act  In  question  bears  a  real  or 
substantial  relation  to  the  public  peace  or 
safety,  the  court  should  not  interfere  to 
thwart'  the  legldatlTe  wlIL  Every  reason- 
able intendment  should  be  taken  in  &vor  of 
the  propriety  ct  legislative  action;  and  It 
Is  only  when  a  statute  purporting  to  have 
been  oiacted  to  protect  the  public  peace  or 
safety  does  not  touch  either  of  those  ob- 
jects, or  is  a  palpable  Invasion  of  rights  se- 
cured by  the  Constitution,  that  the  courts 
may  Interfere.  These  rules  are  elementary, 
and  arise  of  necessity  from  the  relationship 
existing  between  the  co-ordinate  branches  of 
our  government,  Mugler  v.  Kansas,  above; 
Attorney  General  v.  Lindsay,  178  AlidL  524, 
145  N.  W.  98;  State  ex  rel.  Case  v,  Howell, 
85  Wasb.  281, 147  Pac.  1102;  State  v.  Moore, 
76  Ark.  197,  88  S.  W.  S8l,  70  Ll  R,  A.  671; 
State  V.  Whismnn.  30  S.  D.  200,  154  N.  W. 
707,  L.  R.  A.  1917B,  1. 

The  Legislature  of  this  state  possessed 
plenary  lawmaking  power,  except  In  so  far 
as  It  Is  limited  by  the  state  Constitution  and 
by  the  supreme  law  of  the  laud  (State  ex  roL 
Evans  V.  Stewart,  63  Mont  18, 101  Tac.  309) ; 
and  this  rule  was  not  affected  In  the  least  by 
the  adoption  of  the  Initiative  and  refcrentluiu 
amendment  As  a  corollary  of  this  Is  the 
rule  that  a  statute  will  not  be  declared  un- 
constitutional unless  Its  nulUty  la  placed  be- 
yond reasonable  doubt  State  ex  ret  Hay  v. 
Alderson,  49  Mout.  387,  142  Pat  210,  Ann. 
Cas.  19ieB,  39. 

It  cannot  be  said  that  the  act  in  question 
bears  no  reasonable  relatloosbip  to  the  pub- 
lic peace  or  safety,  and  the  effect  of  the  ma- 
jority oplnico)  Is  to  render  the  exception  to 
the  referendum  amendnient  a  de^  letter. 
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2.  Whether  an  emergency  existed  which 
made  it  necessary  that  the  act  should  be  ef- 
fective Immediately  inTolves  only  a  question 
of  fact ;  and  It  is  elementary  that  whenever 
the  right  to  enact  a  particular  law  d^)ends 
upon  the  existence  of  facts,  It  will  be  pre- 
sumed that  the  Legislature,  In  the  ezerdse 
of  Its  appropriate  functions,  found  the  facts, 
aad.no  authority  is  conferred  upon  the  courts 
to  consider  evidence  to  Impeach  the  Lef^la- 
ture's  findings.  Stevenson  v.  Oolgan,  91  Cal. 
649,  27  Pac.  I08d.  14  L.  R.  A.  459,  2S  Am.  St. 
Rep.  230,  and  numerous  cases  dted  In  the 
note  to  this  case  reported  in  14  I*  B.  A.  459. 

The  pronooncemrat  by  the  majority  that 
the  flnding  that  an  emergency  exited  is  "the 
unwarranted  declaration  of  the  Legislature" 
tests  only  on  tba  bore  Ipse  dixit 

It  is  said  Uiat  the  "facts  are  controlling 
and  not  the  dedanttlrai  of  the  Legislature," 
and  the  controversy  is  determined  as  one  of 
fact;  but  the  -ocmcluslon  is  made  to  depend 
upon  only  such  evldoioe  as  is  furnished  by 
the  documents  referred  to.  Whatever  otlier 
evidmce  may  have  been  beton  ttie  Legbda- 
tnre  to  justify  its  finding  that  an  emergency 
«lsted  la  not  known  to  this  court,  and,  trom 
the  very  nature  of  the  cas^  could  not  be 
known. 

Conceding  for  the  sake  of  argument,  that 
In  this  Instance  the  court  may  consider  ex- 
traiieinii  mattm^  it  ISi  to  say  tba  least,  a 
most  extraordinary  proceeding  to  determine 
the  controversy  upon  a  portion  of  the  evi- 
dence only. 

BBAimiT,  O.  J.  I  otmcor  In  the  diaBen^ 
lug  opinion  of  HOLLOWAY,  J. 


BEDDT  T.  ORAHAH  et  sL  (No.  22493.) 
(Soprone  Court  of  Kansas.   Feb.  7,  1920.) 

(8pUahu$  hp  ihe  OowrU) 

1.  Tkdbts  ^MUp)  ~  SumoiiiTOT  or  xn- 

DBIfCS  TO  SHOW  A  THUOT  IN  BUTT  TO  OAHCCL 
DEED  Ag  AOAIXn  A  DBMUUXK. 

The  evidence  to  m^tafn  an  action  to  csn- 
cel  a  deed  and  to  quiet  the  title  to  property 
conveyed  by  a  mother  to  her  son  examined,  and 
held  sufficient  as  against  a  demurrer  thereto. 

2.  Tbiax.  «=3lB69)— GONsnoBATzoH  ov  m- 

DEKCK  OS  DKHUUBB  HEIBBSTO. 

Tb9  &mfliar  rule  applied  tha^  when  a  de- 
,  morrer  to  evidence  is  interposed,  ti^e  trial  court 
is  bound  to  give  all  the  favorable  evidence  the 
most  generous  credence  and  to  disregard  all  the 
evidence  contrary  thereta 

Appeal  firoB  District  Courts  Harper  Coaaty. 

Action  by  Jane  Graham  against  R.  H. 
Graham,  Jr.,  and  another  to  cancel  a  deed 


GRAHAM  653 

p.) 

and  to  quiet  title  to  property  conveyed,  re- 
vived on  the  death  of  plaintiff  after  issues 
Joined  in  the  name  of  Mima  Reddy,  execu- 
trix, etc.  Demurrer  to  plaintiff's  evldoice 
sustained,  and  plaintiff  appeals.  Reversed, 
and  remanded  for  further  proceedingsi 

E.  0.  Wilcox  and  Myrtle  Toungberg,  both 
of  Anthony,  for  appellant 

T.  A.  Noftager,  of  Wichita,  Vernon  Day, 
of  Anthony,  and  Geo.  W.  Ocn^  of  WlcbUa, 
for  appelleea, 

DAWSON,  J.  This  was  aik  action  to  can- 
cel the  deed  and  to  quiet  the  title  to  property 
c<mreyed  by  a  mother  to  her  son. 

Scone  years  ago  Jane  Graham,  an  elderly 
woman,  fomid  it  necessarry  to  secure  a 
decree  permitting  her  to  live  apart  from  her 
husband  and  allowing  her  a  division  of  their 
pn^erty.  The  real  estate  In  oontroveniy 
here  was  separately  decreed  to  her.  trough 
fear  that  her  hnsband  might  undertake  to 
sell  this  particular  property  she  conveyed 
It  to  her  son.  One  of  her  purpoms  at  tlifl 
tbne  was  to  place  It  beyond  her  hnslMind's 
readi,  but  she  also  at  that  time  assumed 
that  she  might  die  befim  her  husband,  and 
she  aK>arently  Intended  ttiat  her  son  Bhonld 
hold  the  title  fcv  her  use  during  her  llGe- 
time,  and  at  ha  death  divide  the  pn^u^ 
0a  smne  mdtable  way)  In  three  parts,  be- 
twe»  his  Bister,  hla  btotbw,  and  hlmaeU. 

Later  the  old  lady's  husband  died,  and  dw 
commenced  this  action  against  her  son,  diarg- 
ing  mlsrcpresentatlop  and  fraud  on  the  part 
of  her  son  In  the  procarement  of  the  deed 
from  her,  and  also: 

"That  she  executed  a  deed  to  him  without 
coDsideraticHi,  believing  the  facts  related  1^  the 
B(m  to  be  true»  and  that  it  was  understood  that 
while  the  deed  was  actually  executed  tiiat  the 
equitable  title  should  remain  in  the  plaintiff; 
that  she  had  remained  Id  possession  ever  since; 
that  It  was  not  the  intention  of  the  parties 
that  she  should  part  with  the  title,  but  that 
she  should  retain  the  equitable  title  and  place 
only  the  legal  title  In  the  defendant  R.  H. 
Graham,  Jr.,  for  the  purpose  aforesaid ;  that 
her  husband  had  since  died,  and  on  request  the 
defendant  R.  H.  Graham,  Jr.,  had  refused  to 
reconvey." 

The  son's  answer  denied  the  fraud  alleged, 
allied  that  his  mother  was  concerned  as  to 
whether  her  hnSbaDd  would  Inherit  the  pr(4H 
erty  If  ahe  died  Ibrst,  and  that  she  Inftnmed 
him: 

"That  it  was  her  desire  tiiat  her  real  estate 
should  be  divided  between  her  eh0dren,  B.  H. 
Graham,  Jr.,  John  Graham,  and  Hlma  Beddy, 
and  she  reqiKBtad  dtfendant'  to  aocq>t  a  deed 
for  said  property  for  their  benefit,  and  it  was 
then  orally  agreed  between  plaintiff  and  R,  H. 
Graham,  Jr.,  with  consent  of  John  and  Mima 
[brother  and  sister],  that  the  defendant  would 
receive  a  deed  to  said  property;  that  plaintiff 
would  receive,  after  deducting  expenses,  the 
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rents  and  profits  dorinc  her  natural  Ufe,  and  in 
case  of  Bale  during  her  lifetime,  after  actaal 
expenses  advanced  defendant,  if  any,  he 
shoald  divide  the  remainder  equally  between 
himself  and  brother  and  sister,  and  In  case 
of  death  and  the  property  not  sold  a  like  divi- 
«ion  be  made ;  that,  pnisoaDt  to  said  agreement, 
he  accepted  Ow  deed  and  recorded  it;  *  *  * 
that  he  has  caused  all  rental  to  be  paid  to  the 
plaintifE,  and  has  carried  oat  in  good  faith  hia 
part  of  the  contract  and  intends  so  to  do; 
that  pnrsnant  to  the  contract  he  had  paid  out 
on  the  property  taxes  $369.76,  and  plaintiff's 
doctor  bill  I310JE0,  making  a  total  of  I680.4S, 
which  had  not  been  refunded.'* 

While  the  Issues  were  thus  Joined,  and 
after  the  oid  lady  bad  given  her  deposition, 
she  died  testate,  leaving  her  daughter  as 
residuary  legatee  and  devisee  <rf  the  pr(^rty 
in  dispute.  The  cause  was  revived,  and  an 
amended  petition  was  filed  which  merely 
elaborated  the  original  petltton. 

At  the  trial  extended  statements  of  counsel 
for  plalntlir  and  defendant  were  made  and 
recorded,  and  oonslderaUe  evidence,  Includ- 
ing the  dead  nurth^s  depoaltion,  was  Intro* 
duced. 

I>efendant*8  demurrer  to  plalntifTs  evi- 
dence was  sustained,  and  plaintiff  appeals. 

[1,2]  We  are  inclined  to  acquiesce  in  de- 
fendant's contention  that  there  was  no  evi- 
dence showing  that  in  accepting  the  deed 
the  son  had  practiced  any  frand  upon  hia 
mother.  Bis  acceptance  of  the  deed  seeras 
to  have  been  made  in  good  faith.  He  be- 
lieved, his  mother  believed,  his  brother  and 
sister  believed,  that  the  father  might  give 
the  mother  some  trouble  about  the  property 
and  would  get  part  of  it  If  he  survived  her. 
The  conv^ance  was  chiefly  made  in  an  en- 
deavor to  frustrate  that  possibility,  and  so 
the  trial  court  was  correct  In  Its  ruling  on 
the  Issue  of  fraud. 

But  the  pleadings  and  the  evidence  dis- 
closed that  the  deed  was  a  sort  of  trust,  the 
chl^  purpose  of  which  was  accomplished 
when  the  father  died  before  the  mother. 
The  retention  of  the  title  thereafter  served 
no  ui^ent  purpose  of  the  mother.  Perhaps 
it  is  true  that  when  the  moQier  conveyed  the 
title  to  the  prc^rty  to  her  son  she  Intended 
for  him  to  divide  it  In  three  parts  after  her 
death.  But  surely  she  might  change  her 
purpose;  It  was  still  her  properly.  More- 
over, there  was  evidence — ^lots  of  It,  if  the 
trial  court  gave  It  full  credence,  as  It  was 
bound  to  do  as  against  a  demurrer — that  the 
son  promised  to  deed  the  property  back  to 
his  mother,  that  bis  mother  so  understood 
her  rights  and  be^ed  him  to  reconvey,  and 
tiiat  he,  equivocally  at  least,  promised  to 
do  so.  We  see  no  necessity  of  elaborating 
on  this  feature  of  the  case.  While  no  error 
is  discerned  In  the  trial  court's  ruling  so 
far  as  the  Issue  of  fraud  Is  concerned,  the 
existence  of  the  trust  which  is  not  denied, 


although  Its  conditions  and  tarns  may  be 
disputed,  oonid  not  be  aoLnd  by  the  Inter- 
position of  a  demnrrar  to  tbe  evidence.  If 
the  purposes  of  the  trust  have  been  fulfilled, 
or  if  the  creator  of  the  tnut  bad  a  right  to 
terminate  or  alter  It  or  to  revoke  the  grant, 
ttien  a  judgment  for  a  reconveyance  or  to 
quiet  the  title  against  the  trustee  would  be 
proper.  However  that  may  be,  Judgmoit  In 
this  case  should  be  rendered  on  the  evidence, 
not  on  a  demurrer  thereta  State  rac  ret 
V.  Oerhards,  89  Kan.  462,  4/Ht  and  dtatlons, 
162  Pitc.  1149 ;  Uent»  t.  lUce,  102  Kan.  855, 
and  dtatlons,  172  Pac.  616;  Dudas  t.  Bail- 
way  Co.,  106  Kan.  461,  and  dtaUons,  185 
Pac.2& 

Beveraed,  and  remanded  for  txaOier  pro- 
ceedings. 
AU  the  Justices  concurring. 


NU0KLE8  T.  TAUiUAN  ct  aL   (Ko.  22815^ 

(Supreme  Court  of  Kansas.  ITeb.  7,  1820.) 

(SytUibuM  bp  the  Court.) 
L  Vbndob  ahd  ruBCHABsa  «=>3(3>— Pbosfec- 

TITB  FDKCHA8BB  OAKNOT  BPECZFICALLT  BK- 
FOBOa  AB  AOAIHBT  OWITXB  CONTEAOT  SUm 
WITH  BBOKXB. 

Where  the  owner  tst  land  writes  to  a  real 

estate  broker  vho  is  acting  in  his  behalf  the 
terms  on  wtdt^  he  Is  willing  to  sell  it,  the  cir^ 
cnmstance  that  the  broker  without  his  knowledge 
is  also  acting  as  the  agent  of  the  prospective 
purchaser  cannot  convert  the  negotiatifms  be- 
tween the  owner  and  bis  broker  into  a  contract 
for  the  sale  of  the  land,  which  can  be  specifical- 
ly enforced  on  tbe  demand  ot  tho  would-be 
buyer. 

2.  Lib  fendetts  «=>26(1)  —  Gbaitteb  is  not 
fbxcltldbd  bt  his  dblat  in  becobdino 
deed  trou  defending!  against  bxcorj)  own- 
eb  ajtbb  oonvbtahcb  oh  abottkd  of  fub- 

OHABB    WnBODT    HOUCB    OF  FLAIHTIFF*B 

ounc. 

Where  an  action  affecting  title  to  real  es- 
tate Is  brought  against  the  recwd  owner  after 
he  has  executed  a  conveyance  thereto  and  before 
it  has  been  recorded,  it  the  grantee  intervenes 
therein  before  judgment,  be  is  not  preduded  by 
bis  delay  in  putting  hia  deed  <m  record  from 
making  a  defense,  on  the  ground  that  he  bought 
and  paid  for  the  property  vnthout  actual  or  con- 
structive notice  of  the  plaintiiTs  claim. 

Appeal  from  District  Court,  Hamilton 
County. 

Action  for  specific  performance  by  M.  E. 
Nuckles  against  P.  H.  Tallman,  in  which  on 
his  own  application  W.  G.  Montgomery  was 
made  a  party  defendant.  Demurrer  to  evi- 
dence offered  in  support  of  the  answer  of 
defradant  Montgomery  sustained,  and  Judg- 
ment for  plaintiff,  and  Montgomery  aiveals. 
Beversed  and  rananded,  with  dlrectlims. 
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H.  P.  Jones,  of  Syracuse,  and  John  W. 
Kewell,  of  Topeka,  for  ai^Uant 
H.  K,  Walter,  of  Kingman*  for  appellee. 

MASON,  J.  P.  H.  Tallman  and  bis  wife, 
living  In  Minneapolis,  Minn.,  owned  a  biilf 
section  of  land  in  Hamilton  county,  Kan. 
Tallman  had  some  correspondence  with  Bay 
Jackson,  of  Syracuse,  in  which  he  sonified 
his  willingness  to  sell  it  for  91,200,  on  stated 
terms.  Jackson  prepared  the  papers  for  a 
sale  to  M.  E.  Muckles,  and  sent  them  to 
Tallman.  After  some  further  correspondence 
Tallman  refused  to  carry  out  the  deaL 
Nuckles  then,  on  February  19,  1918,  brought 
an  action  against  Tallman  for  spedflc  i>er< 
formance  alleging  that  Jackson  had  been 
acting  as  his  agent.  Service  on  Tallman  was 
obtained  by  publication,  and  he  made  no  de- 
fense. On  April  9,  1918,  W.  C.  Montgomery 
on  his  own  application  was  made  a  party  de- 
fendant. He  demurred  to  the 'petition,  and 
after  his  demurrer  had  been  overruled  filed 
an  answer,  alleging  that  (m  Dec^nber  28, 

1917,  without  knowledge  of  the  plaintiff's 
claim,  he  had  bought  and  paid  for  the  land, 
rec^vlng  a  warranty  deed  from  Tallman  tfnd 
his  wife,  whldi  was  recorded  on  Mandi  11, 

1918.  A  demurrer  to  the  evidence  tiered 
in  support  of  this  answer  was  sustained,  and 
Judgm^t  was  rendered  in  favor  of  the  plain- 
tiff for  spedflc  perfomumoe;  Mmtgomery 
appeals. 

[1]  1.  While  the  peUtl<m  alleced,  and  the 
allegation  was  not  dailed.  that  Jackson  was 
the  agent  of  Nuckles  In  the  transaction,  there 
was  nothing  In  the  correspondence  between 
Jackson  and  Tallman  to  suggest  such  rela- 
tionship. Jackson,  ao  far  as  Tallman  could 
know,  was  acting  as  his  ttgmt  to  find  him  a 
boyer  for  the  land.  Jackson's  services  were 
such  as  to  entitle  him  to  recover  of  Tallman 
the  $00  commission  he  was  charging  him,  but 
be  was  not  authorized  to  execute  in  his  be- 
half a  binding  c(»itract  for  the  sale  of  the 
land,  nor  does  he  appear  to  have  undertaken 
to  do  aa  It  Is  true  that  in  one  letter  Tall- 
man told  talm  he  might  "sell"  the  land  on 
terms  stated,  but  the  obvious  meaning  was 
that  he  might  find  a  pnndiastt'  and  negotiate 
the  terms  of  Bal&  TaUman's  dealingB  were 
yrhoUf  with  bis  own  afuit,  Jadceon,  until 
the  papon  wwe  presented  to  him  for  execu- 
tion, and  then  be  refused  to  deal.  In  that 
situation  no  enforceable  ctmtract  resulted  be- 
tween TaUman  and  Nnckles.  Wiggam  v. 
Shonse,  ICS  Kan.  637, 18S  Fac.  896.  The  dr^ 
cninatance  that  JaduKm  was  acting  as  the 
agent  of  Nndcles  could  not  bind  Tallman  so 
long  as  be  remained  In  Ignorance  of  It  In* 
asmndi,  however,  as  farther  proceedings  may 
develop  a  different  state  of  facta  with  re* 
spect  to  this  aspect  of  the  case^  It  will  be 
necesaary  to  con^der  the  other  feature  of  the 
matter  as  well. 

[2]  2.  The  trial  court  obvlou^  proceed- 


ed on  the  theory  Qiat  because  Montgomery 
did  not  record  his  deed  until  after  the  Ac- 
tion for  specific  performance  had  been  b^gun, 
he  was  in  effect  a  purchaser  pendente  lite, 
and  could  make  no  defense,  excepting  such 
as  would  have  been  open  to  TaUman.  It  Is 
well  settled  in  this  state  that  if  he  had  kept 
hts  deed  from  record  until  after  the  rendition 
of  final  Judgment  against  Tallman,  making 
no  appearance  in  the  case,  he  woifld  have 
been  as  completely  cut  off  as  If  he  had  been 
a  party  and  had  made  no  defense.  Smith  t. 
Worster,  59  Kan.  640,  54  Pac.  676,  68  Am. 
St.  Hep.  385 ;  Caldwell  v.  Bl^er.  76  Kan.  49, 
90  Pac.  1095;  Kitchener  v.  Jehllk,  85  Kan. 
684,  118  Pac.  1058 ;  Hlllyard  v.  Tick,  89  Kan. 
IDS,  130  Pec.  675.  In  some  of  the  cases  cit- 
ed It  is  said,  in  substance,  that  one  who  re- 
ceives a  deed  to  land  before  an  action  affect- 
ing the  title  Is  broTight  against  his  grantor, 
but  does  not  record  it  until  afterwards,  is 
regarded  as  a  purchaser  pendente  lite.  But 
the  language  must  be  interpreted  In  the  light 
of  the  facts  to  which  It  was  applied. ,  In  every 
such  Instance  the  holder  of  the  unrecorded 
deed  failed  to  Intervene  In  the  action,  and 
sought  to  Invoke  the  aid  of  the  courts  only 
after  a  judgment  had  been  rendered  against 
the  apparent  owner.  The  prevailing  rule  else- 
where seems  to  be  that  the  holder  of  an  un- 
recorded deed  Is  not  affected  by  a  Judgment 
(in  an  action  brought  after  the  execution 
thereof)  against  his  grantor  purporting  to 
affect  the  title.  17  R.  C.  L.  1030;  21  A.  &  E. 
Encyc.  of  Law,  650  ;  25  Gyc.  1480.  A  distinc- 
tion has  been  suggested,  turning  upon  wheth- 
er or  not  the  benefit  of  the  recording  act  Is 
in  terms  limited  to  innocent  purchasers. 
Note,  66  Am.  St  Rep,  871,  872.  However, 
some  such  provision  Is  ordinarily  implied, 
even  where  not  expressly  stated.  23  R.  C.  L. 
241.  While  our  own  statute  <Gen.  Stat.  1915, 
S  2070)  provides  that  an  unrecorded  deed 
shall  be  valid  only  between  the  parties  or 
such  as  have  actual  notice  thereof,  It  may 
doubtless  be  safely  said  that  sudi  an  instm- 
ment  is  to  be  given  full  force,  except  as 
against  the  claims  of  Innocent  purchasers  fi>r 
valu^  or  persons  having  equities  of  substan- 
tially equal  strength.  Thus,  a  creditor  of  the 
header  of  the  apparent  title  to  land  can  take 
no  ben^t  from  the  failure  of  the  real  owner 
to  record  his  deed  ^oldoi  v.  Garrett  28 
Kan.  96) ;  the  boldw  of  a  quitclaim  deed  is 
charged  wltli  noUce  of  an  unrecorded  In- 
strument oi  which  be  could  have  learned  by 
the  exercise  of  due  diligence  (Merrill  y. 
Hutchinson,  46  Kan.  SO,  25  Pac.  fOS,  23  Am. 
St  Rep.  713)  -,  and  one  who  baa  mid  nothing 
— or  merely  a  nominal  sum— for  a  deed  can- 
not avail  himself  of  the  recording  act  to  de- 
feat the  title  of  the  trne  owner  O^orrls  v. 
Wicks,  81  Kan.  790,  106  Pac.  1048,  26  L.  B. 
A.  tN.  S.]  681, 19  Ann.  Oas.  810). 

The  difference  in  standing  between  one 
wbo  does  and  one  who  dbes  not  Intervene  In 
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a  title  action  brongUt  while  he  holds  an  un- 
recorded deed  may  perhaps  be  best  deter- 
mined by  considering  a  concrete  Illustration. 
Snppose  that  A.,  the  owner  of  a  tract  of  land, 
executes  a  deed  to  B.,  who  neglects  to  record 
tt  promptly.  G-.  who  has  no  actual  knowl- 
edge of  the  deed,  but  has  Information  which 
If  diligently  followed  would  lead  to  It,  ob- 
tains a  quitclaim  from  A.,  for  a  small  sum. 
He  then  brings  an  action  against  A.  to 
quiet  title.  If  B.  with  actual  knowledge  of 
the  bringing  of  the  action  deliberately  al- 
lows It  to  proceed  to  a  Judgment  declaring 
C.  to  be  the  owner,  be  loses  hla  own  title, 
and  obviously  can  make  no  Just  complaint  of 
that  result  If  he  have  no  actual  notice  ot 
the  filing  of  the  action,  the  situation  is  sub- 
stantially the  same,  t>ecau8e  the  law  imputes 
such  notice  to  him.  If  he  were  a  prospective 
purchaser,  he  would  be  required  to  advise 
himself  at  his  peril  of  new  litigation  aifect- 
Ing  the  title  (Gen.  Stat  1915,  (  6977),  and  by 
suffering  his  deed  to  remain  unrecorded  he 
voluntarily  incurs  a  like  obligation  while 
that  condition  exists.  A  sufflcient  reason  for 
enforcing  this  general  rule  is  that  stated  in 
Caldwell  V.  Bigger.  76  Kan.  49,  90  Pac.  1095. 
Otherwise  by  the  process  of  recording  the 
deed  after  Judgment  and  at  once  causing  a 
new  deed  to  be  executed  and  held  off  the 
record  it  would  be  possible  to  prevent  in- 
definitely the  rendition  of  an  effective  Judg- 
ment fixing  the  state  of  the  title. 

If,  on  the  other  hand,  In  the  case  supposed, 
B.,  upon  learning  of  the  action  to  Qulet  title, 
were  to  cause  himself  to  he  made  a  party  be- 
fore it  had  proceeded  to  Judgment,  no  suffi- 
cient reasm  is  apparent  why  the  case  should 
not  be  determined  by  the  equitleB  aji  they 
then  existed,  in  whidi  case  B.  would  prevail 
because  C,  having  accepted  a  quitclaim 
deed,  was  chargeable  with  notice  of  the  out- 
standing deed,  since  reasonable  inquiry  would 
have  advised  him  of  It  To  allow  0.  to  hold 
the  land  merely  because  he  had  succeeded 
in  getting  his  petition  against  A.,  filed  be- 
fore B.  had  recorded  his  deed  would  be  to 
suffer  the  recording  act  to  be  mcde  a  means 
of  perpetrating  gross  injustice — a  result 
which  its  framers  never  intended,  and  which 
would  be  compensated  by  no  countervailing 
benefit  to  the  public  or  Individuals. 

In  the  present  case,  assuming  the  evidence 
in  behalf  of  Montgomery  to  be  true,  he  had 
bought  and  paid  for  the  land  without  know- 
ing that  Nuckles  had  any  dalm  upon  It.  In- 
asmudi  as  Nuckles  had  made  no  payment 
on  hla  contnct,  he  could  derive  no  advantage 
from  the  mere  fact  that  the  Montgomery 
deed  had  not  been  recorded,  and  no  posses- 
sion had  been  taken  under  It  23  R.  C.  U 
244,  I  109;  39  Cyc.  1701,  1702.  The  filing 
of  his  petition  against  Tallman  for  specific 
performance  did  not  inv<Ave  any  substantial 
changei  in  his  position  to  his  disadvantage  In 


reliance  on  tiie  state  of  the  record,  such  as 
to  entitle  him  to  the  consideration  shown  to 
an  Innocent  purchaser  for  value. 

Judgment  was  rendered  for  the  conveyance 
of  an  undivided  half  interest  in  the  land, 
that  appearing  to  be  the  extent  of  Tallman's 
ownership,  the  price  to  be  abated  accord- 
ingly. No  specific  provision  ai^ars  to  hare 
been  made  as  to  how  Nuckles  should  pay  for 
the  property.  Obviously,  even  if  Montgom- 
ery's title  should  be  found  to  have  been  ac- 
quired with  knowledge  of  a  valid  claim  of 
Nuckles,  he  should  rec^ve  the  purchase 
price.  A  formal  judgment  for  damages  was 
rendered  against  Tallman;  but,  as  no  per- 
sonal service  was  had  on  him,  this  was,  of 
course,  without  effect 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  that  it  the  evi- 
dence of  Montgomery  be  found  to  l>e  true 
Judgment  shall  be  rendered  in  his  favor; 
otherwise  that  such  proceedings  be  had  In 
accordance  herewith  as  may  be  necessary. 

All  the  Justices  concurring. 


CARTER  et  ox.  t.  DEMOINES  SILO  ft 
MFO.  CO.  et  aL   (No.  22498.) 

(Supreme  Court  of  Kansas.  FeK  7,  102a) 
HoiosTBAD  «=alOS,  203— CBBorroB's  Bioar  of 

SAU  Oir  JtTDGlIEIfT  KTATXD. 

A  creditor's  right  to  sell  his  debtor's  home- 
stead on  general  execution  rests  on  tiie  fact 
that  the  obligation  reduced  to  judgment  was 
contracted  for  ereetirai  of  improvements,  or 
other  statutory  exeeption  to  sxraiption,  and  not 
on  adjadi^atitHi  of  the  fact.  If  the  fitct  exist, 
Qie  creditor  may  proceed  until  his  right  is  duly 
challenged.  He  mast  then  establish  tha  fact, 
and  tlUs  may  be  done  in  on  action  of  injnne> 
tion  brought  by  the  debtor's  aponae  to  enjoin 
sale^ 

Appeal  from  District  Court,  Bedffwldc 

County.  " 

Action  for  injunction  by  Willis  Carter 
and  wife  against  the  Demoines  Silo  &  Manu- 
facturing Company  and  I.  F.  Sarver,  Sheriff, 
etc.  Judgment  for  plaintiffs,  and  defendants 
appeal.  Reversed  and  remanded,  with  direc- 
tions to  entM-  Judgment  for  defmdants. 

R.  S.  Elder  and  Houston,  Brooks  ft  Brooks, 
all  of  Wldilta,  for  appellants. 
Bentley  ft  BeuUey*  of  Widiita,  for  appel- 


BUBCH,  J.  The  acti<»i  was  one  by  a  bus- 
band  and  wife  to  enjoin  sale  of  their  home- 
stead pursuant  to  execution  Issued  on  a  judg- 
ment against  the  husband.  The  plaintiffs  pre- 
vailed, and  the  defoidants  appeal. 

The  petition  stated  that  the  land  levied  <m 
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was  the  plaintiffs*  homestead.  The  state* 
ment  was  suffideat  to  warrant  the  prayer 
for  an  lnjanctl<m,  since  In  an  nctlw  of  this 
character  Qie  creditor  must  show  an  eicei)- 
tioQ  whldi  renders  the  homestead  nonexempt 
King  T.  Wilson,  96  Kan.  890,  148  Pac  752. 
The  plalntifh,  however,  pleaded  (hat  the 
judgment,  execution,  and  sale  were  not  on 
account  of  any  obligation  contracted  for  the 
erection  ol  an  Improvement  d^endants 
answered  that  the  Judgment  was  rendered  on 
a  note  glvai  by  the  husband  for  an  ImproTe- 
ment  furnished  by  the  sSo  company  and 
«%cted  Ml  the  preiolses.  At  the  trial  It  ap- 
peared the  Judgment  was  rffitdored  on  a  note 
given  the  dlo  company'  for  a  silo  pnrdiased 
by  the  huaband.  The  alio  was  wected  on  a 
concrete  foundation  laid  In  an  excavatlan, 
and  was  stayed  by  three  inn  cables  atta£hed 
to  posts  Imbedded  in  the  soil.  The  court  took 
Judicial  noUce  of  the  use  of  a  eUa  The 
plaintiffs  fdalmed  the  bUo  Uew  down  and  was 
worthleas,  but  the  court  properly  indicated 
by  Its  rulings  that  those  facts  did  not  change 
the  nature  <^  the  atmetnre  to  something 
other  than  an  Improvonent.  The  result  was 
the  nnnecessary  aUagatlon  at  the  petltlmi 
was  dlaprovedt  the  d^utdants  sustained  the 
burden  of  showing  liability  of  the  homestead 
to  sale,  and  fbe  Judgment  jdunild  have  been 
for  the  defendants.  That  St  was  not  so  is  at- 
tributed to  a  misconc^tlon  of  the  dedaloii  in 
the  case  ot  King  v.  Wilson,  supra. 

In  the  case  of  King  t.  Wilson,  It  appeared 
that  Wllsmi  sued  Sirs.  King  for  a  aom  ot 
money.  In  the  aame  action  Wilson  ideaded 
the  mon^  was  loaned  for  use  In  the  ereo- 
tlon  of  improvement!  on  the  King  hixnestead, 
and  it  was  understood  he  was  to  have  a  mort- 
gage to  secure  tbe  loan.  This  dalm  was  es- 
tablldied  against  Mrs.  King,  Wilsmi  was  d^ 
creed  to  have  an  etiultalde  mwtgage  on  the 
premises,  and  the  mortgage  was  foreclosed. 
King  then  commenoed  an  action  to  enj<^  sale 
under  the  decree^  on  tbe  ground  the  land  was 
a  homestead.  At  the  trial  the  only  proof  In- 
troduced regarding  Oie  nature  ot  the  (Alliga- 
tion on  which  the  Judgment  rested  was  the 
adjudication  of  the  improvement  claim  con- 
tained In  the  Judgment  itself.  On  this  proof 
an  injunctim  was  denied.  This  court  hdd 
the  adjudlcatlm  did  not  Mnd  Klng^  because 
he  was  not  a  party  to  the  suit  and  Judgment 
against  Mrs.  King.  Since  there  was  no  per^ 
tlnent  erid^ace  bearing  on  the  nature  ot  tbe 
obligatioD,  that  is,  bearing  on  the  fact  which 
137  P.-^ 


determii^  exemption  or  nonexemptlon,  the 
cause  was  remanded  for  a  new  trial,  to  find 
out  whether  ot  not  an  exception  did  exist 
rendering  the  homest^  nonexempt  from  the 
threatened  sale.  The  second  paragraph  ot 
the  syllabus  ctf  tiie  decision  clearly  and  fiilrly 
expressed  the  conclusion  ot  the  court  Tbe 
phrases  "<m  a  Claim  for  improvements"  and 
"so  far  as  Che  h(miestead  exemption  Is  con- 
cerned" were  limitations  carefnlly  chosen. 
A  farther  limitation,  always  implied,  is  that 
the  language  used  referred  to  the  cimtrover^ 
sy  under  decision.  Restated  not  to  bettw  but 
to  emphaslEe  the  torvKx  statement  the  ded- 
skm  was  that  adindicatton  against  the  d^tor 
spoDse  al<me^  in  Oe  action  on  the  obllgatkn, 
of  the  foot  which  detwmlnes  nonexemptlon  of 
the  homestead,  is  BOt  conclnslve  agaliist  the 
oUier  spouse^  who  was  not  a  party  to  the 
Action,  in  a  subsequent  suit  brought  by  the 
other  spouse  to  enjoin  sale  of  the  homestead 
on  the  gnmnd  It  is  occmpt 

In  the  oidnion  In  King  t.  Tnison,  mislead- 
ing language  onployed  In  some  earllra  de- 
dsions  was  noted.  Thus  In  the  case  of  Tyler 
V.  Johnson,  47  Kan.  410,  28  Pat  198,  It  was 
held  that  lA  In  the  suit  on  the  oUlgatlDn, 
the  creditor  go  further  and  establish  against 
ttie  debtor,  the  husband,  the  fact  that  the 
oUlgatlon  was  one  contracted  for  the  erection 
of  Improvements,  adjudication  of  the  fact 
Is  binding  on  tbe  hosbandte  grantee.  Vtom 
genecd  statements  made  It  might  be  Inferred 
that  the  adjudicatico  would  be  binding  gener- 
ally, Out  ta^  on  all  persons,  whether  parda 
or  privies  to  the  jodgmmt  or  not. 

The  creditor's  right  to  sdl  the  homestesd 
vests  on  the  fSct  that  the  oUlgatl<m  was  con- 
tracted for  the  erection  of  improvoiiaite  or 
the  like^  and  not  on  adjudlcatlra  of  tbe  ftct 
If  the  fact  exist  ^  may  proceed  nntU  his 
right  is  (^Uenged ;  then  he  must  prove  the 
fact  The  oidnlon  in  King  r.  Wilsra  made 
It  dear  that  In  such  a  case  as  this  the  wife's 
ronedy  lies  In  tolnging  an  action  of  injunc- 
tion in  which  she  may  diallraige  the  ac- 
tor's rl^t  by  pleading  the  hmnestead  charac- 
ter of  the  propwty,  and  may  be  heard  In  «p- 
positlm  to  the  showing  whidi  the  creditor 
must  then  make  that  the  obUgatkm  was  cut- 
tracted  fw  tbe  erection  of  improvements,  or 
for  purchase  money,  or  tbe  like. 
.  The  JudgmoiC  of  the  district  court  Is  re- 
▼wsed,  and  the  cause  Is  rananded,  with  di- 
rection to  mter  Judgment  for  tbo  deCendmnta. 

All  the  Justices  concurring. 
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SHEERER  T.  EANArSL  et  aL  (No.  22140.) 
(Snpreme  CJoort  oi  Elmsas.   Feb.  7,  1020.) 

(Sj/Uahut  hv  the  Court.) 

1.  Tbiax.  «=>365(1)  —  Answer  "Wb  doh't 

know"  to  BPBCUX  INIZBBOOATOBT  is  BQUIV' 
ALBNT  TO  No. 

The  jury  were  asked  whether  the  defend- 
ant company  was  to  rec^ve  any  remuneration 
for  the  sale  of  the  live  stock  shipped  by  one 
claimed  by  tlie  plaintiff  to  have  been  the  de- 
Cendanf  s  agent,  other  than  as  eommisBion  mer- 
chant, and  answered,  "We  don't  know."  f  eld, 
tliflt  this  answer  is  eqaivalent  to  "No,"  and 
means  that  nothing  more  than  tiie  commission 
was  to  be  received. 

2.  VUDXaiBAL  AND  AOXNT  «S3»2S(4^AoiirOT 
TO  PiTBCHAW  OAmC  VOB  DKIWnUlRS  ROT 

bHOwn. 

^e  testimony  examined  and  held  not  to 
show  the  agency  daimed  by  the  plaintiff. 

8.  PbZNOIFAL  AND  AOBNT  «Si22(l)  —  STATK- 
UNT  BT  ALLBOED  AGBHT  AB  XO  HIB  AOBnoT 
ZHAOMXaSXBLS. 

It  was  impnver  to  teceiT»  testimony  of 
statements  made  by  the  alleged  agent  as  t»  his 

own  agency. 

Appeal  from  District  Oourt,  Sedgwick 
Ck>iinty. 

Action  by  G€org©  Sheerer  against  C}«orga 
Kanavel  and  oth»a.  Dmnrrer  to  plaintiff's 
evUtoice  orermled  and  jvdgmoit  for  {^in- 
fifC,  and  defendants  appeal.  Beversed  and  re- 
mandedf  witb  dlrecti<Hii  to  enter  Jodgment 
tor  defendantB. 

Brown  &  Brown.  Koa.  T.  H^rlB,  and  H. 
F.  Hndson,  all  ot  mcblta*  fbr  appellantB. 

Holmes,  Tankey  &  Hoboes,  of  Wicblta,  for 
appellee. 

WEST,  J.  Tbe  plaintiff  recowed  a  ]ndg< 
meat  for  91,336.09,  with  interest,  for  cattle 
porduiBed  by  one  Gorder,  who  was,  by  the 
plaintiff,  claimed  to  be  the  agent  of  Pangh 
it  Co.,  a  partnership  composed  ot  the  deCend- 
anta  and  oigaged  In  bnyliig  lire  stock  at 
Widiita.  The  defendants  ai^eal,  and  assign 
as  error  the  zefosal  of  tbe  court  to  sustain 
their  demurrer  to  tbe  plalutUFs  evidence,  the 
refusal  to  sostaln  the  motion  for  judgment  on 
the  special  findings  and  the  motion  for  a  new 
trial,  tbe  admission  and  rejection  of  certain 
testimony,  the  giving  and  refusing  of  certain 
instructions,  and  the  allowing  of  prejudicial 
statements  by  the  i^alntiff's  attorney. 

[13  The  whole  contention  binges  on  the  al- 
leged agency  of  C!order,  wbldk  was  denied  by 
the  defendants,  who  claim  there  was  no  proof 
to  justify  the  verdict,  and  that  one  of  the  an- 
swers by  file  Jury  to  a  special  question  show- 
ed that  the  proof  bad  tolled.  Ttuiy  were  asked 
if  Paugh  ft  C3o.  was  to  receive  any  remu- 
neration from  the  sale  of  Uie  live  stock  ship- 
ped by  Corder,  other  than  as  commission  mer- 


chant, and  ansn'ered,  "We  don't  know."  TbSa 
was  equivalent  to  '^o."  Bank  v.  daypool, 
91  Kan.  248,  1S7  Fac.  019.  Hence  tiie  case 
must  be  treated  as  one  in  which  the  company 
was  to  receive  no  ranuneration  aside  from  Its 
commisslML  While  it  would  seem  unreason- 
able that  the  CMnmlaslon  company  could  have 
employed  Corder  when  it  was  to  rec^ve  noth- 
ing on  account  at  ttie  catUe  shaped  by  him 
except  a  ctmimlssion,  and  that  tlie  ansvrer 
practically  settled  the  case  In  favw  of  the 
defendants,  still  we  ha^e  carefnUx  gone  over 
the  evidence  to  see  what  effect  should  be 
given  to  it  aside  from  this  point  Oordw  re- 
sided and  did  business  near  Oage,  OkL  In 
the  fhU  of  1913,  i^d  for  some  time  befbre^  be 
was  buying  cattle  and  bad  diosen  ^ugh  & 
Go.  as  his  commission  merchant.  In  April, 
1913,  Paugh  ft  Ga  wired  ttie  bank  at  Gage 
that  at  any  time  Gmrder  bad  a  shipment 
■ready  and  wanted  to  make  a  draft  tor  oost 
th^  would  pay  the  drafts.  Corder  showed 
this  telegram  to  ttie  bank  to  the  cleik  of  the 
bank  at  Wilcox,  AtIe.,  and  daimed  that  it  In- 
dicated tiiat  ^ugh  ft  Ga  was  to  pay  for 
them.  A  witness  was  permitted  to  testify 
that  Corder  told  him  that  he  was  buying  f<w 
the  commission  company.  A  bookkeeper  for 
Paugh  ft  Co.,  who  drew  all  the  checks  for  the 
company,  testified  tb&t  a  commission  of  |06 
was  charged  Gorder,  making  a  total  of  $599.- 
10  for  expoiaes,  but  Qiat  no  oommlsdon  was 
charged  for  the  cattie  scAd  at  Gage,  OkL,  by 
(border.  He  also  testified  fliat  tiiere  was 
nothing  on  tbe  books  to  show  any  account  of 
the  plaintiff,  and  notiiing  on  the  account  sales 
with  Gorder,  or  any  Corder  account  to  show 
that  any  cattle  were  procured  tarn  flie  plain- 
tur. 

Mr.  Lebrllnft  one  of  the  defoidants,  tes- 
tified that  the?  never  employed  Oordw  to 
buy  cattle  for  tbe  cmnpany ;  that  he  and  Mr. 
Pangh  were  active  members  of  tbe  ibm,  and 
Mr.  Kanavd  was  tiie  silent  nmnber. 

[2,  t]  We  fsll  to  find  any  evidence  to  show 
that  Corder  was  the  defendants'  agrat.  T^e 
company  seems  to  have  staked  blm  in  buying 
cattle,  and  to  have  collected  tbe  ordinary 
commission  for  those  sold  for  him.  Only 
this,  and  nothing  more,  ^le  defendants  seem 
to  rely  largely  upon  certain  telegrams.  One 
was  from  Corder  to  the  ampany  to  tiie  effect 
tbsit  be  had  bought  3S5  cows  and  10  calves 
and  wired  the  bank  at  Gage.  One  from  tbe 
company  in  answer  to  the  Gage  bank,  "We 
will  pay  Oordet*s  draft  drawn  on  us  when 
the  drafts  are  recdved  by  you;**  and  tme  to 
Corder  asking  him  how  many  cattle  he  had 
Iwught  and  what  he  had  paid  for  them;  also 
one  to  him,  "I^otif^  Bay  when  you  will  get 
there  can  sdl  some  cows  there."  It  Is  ai^ed 
that,  because  Gorder  showed  some  of  this  tele- 
graphic correspondence  to  the  platotlfl  and 
talked  with  blm  to  the  effect  that  Pau^  & 
Ca  Intraded  to  furnish  the  moaey,  the  plain- 
tiff had  a  right  to  so  conclude,  and  It  Is  said: 
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"If  appdlaiitB  an  not  liable  fbr  appellee's  ca£- 
tle»  then  apiwllants  will  be  reUeved  of  a  liabU- 
Itr  which  they  had  intended  to  incur,  and  re- 
l^ae  firmn  which  is  not  doe  to  any  change  of 
conditions  or  drcomstaneea  whldb  should  affect 
th^  obUgatlon  in  this  case.** 

It  is  qntte  common  for  a  commission  firm 
to  famish  a  cattle  bnyer  money  with  whldi 
to  operate  and  not  be  liable  for  his  debts  to 
the  person  from  whom  he  buys,  and  we  find 
no  evidence  here  to  Indicate  any  dlffareiice 
with  reference  to  this  caa& 

The  Judgment  is  reversed  and  cause  re- 
manded, with  directions  to  enter  Judcment 
tor  the  defendants. 

All  the  Jostlcee  concDrring, 


BINOBB  «t  ux.  T.  GAS  BEIA^  FUISi  CO. 
BAMB  T.  'GUBTIS  et  aL  SAME  t.  COM- 
UONWSAUm  OIIi  CO.   CNo.  22478.) 

.  (Supreme  Court  ^  Kansas.  Feb.  7, 

CSyHefeM  ay  iha  Court,} 

Mines  ard  uhebalb  «s37d(D— Suppueuen- 

TAL  AOBXEHVHT  JJB  TO  UAOC  HBEJ)  TO  BK- 
QUXBB  IX88EE8  TO  PAT  AHHVAI.  BEITTAI,  DUB- 

iHo  un  or  XJU8B  mtom,  dbtklophkht  and 

VRFBOnXABXC  PBOOUOXIOir, 

A  supplementary  agreement  touching  a  gas 
and  oil  lease  examined,  and  Aetd,  that  by  Its 
terms  the  leasees  were  bound  to  pay  an  annual 
rental  wliUe  they  kept  the  lease  alive  after  de- 
velopment and  production  ceased  to  be  profita- 
ble. 

Appeal  from  District  Court,  Neoeho  Conntr. 

Action  by  Charles  Blnger  and  wife  against 
the  Oas  Belt  Fuel  Company,  and  action 
the  same  plalntil^  against  A  N.  Curtis  and 
oth^^  and  action  by  the  same  plaintiffs 
against  the  Cc»nmonwealth  Oil  Company. 
Cause  tried  by  the  court,  and  Judgmoit 
against  plaintiffs,  and  they  appeal  in  each 
action.  Reversed,  and  cause  remanded,  with 
iustructionB  to  enter  indicated  judgment  for 
plalntUb. 

Amos  &  Camion,  of  Humboldt,  for  aivel- 
lants. 

Farrelly  ft  Bvans  and  Jones  ft  Allen,  all  of 
Cbonut^  for  «{^)dlees, 

-DAWSON,  J.  This  action  la  for  rents  on  a 
gas  and  <^  lease.  It  was  o(Hnmeuced  by 
Blnger  and  wife  against  aU  the  above  de- 
fendants  as  saccesslve  assignees  of  the  <»lg- 
inal  lessee,  but  to  meet  an  objectlim  of  mis- 
jfdnder  three  a^torate  petitima  were  filed  by 
the  idaintlffi.  The  one  against  tlie  Oas  Belt 
Fuel  Company,  which  Is  typical  of  them  all, 
alleged  that  Knger  and  wife  owned  a  farm 
in  Allen  county  upon  which  they  granted  to 
ooe  Detwiler  an  oU  and  gas  lease  on  June  27, 


1900.  Tba  leas^  subject  to  conditions,  vas 
to  run  ten  years  and  as  mudi  longer  as  oU 
and  gas  should  be  prodoced  thereon.  The 
lease  provided  for  royalties  to  the  lessors  and 
gas  for  their  honstiiold  seiTloe.  It  also  fwo- 
vlded: 

"In  case  lessee  faUs  to  drill  two  wells  for  oil 
or  gas  within  twelve  m<»tha  from  this  date,  and 
two  mora  irithln  the  next  twdve  months  on  said 
land,  or  to  famish  gas  for  stoves  and  lights  for 
dwelling  on  said  land  as  aforesaid  within  three 
months  from  this  date,  then  this  lease  to  be  null 
and  vdld." 

By  mesne  assignments  tbe  Gas  Belt  Fuel 
Company  became  the  lessee,  and  on  June  1, 
1908,  the  lease  was  modified  by  a  supplemen- 
tal agreement  whlcb  dianged  the  gas  ro^altr 
to  read: 

"If  the  second  party  shall  sell  or  market  gas 

from  any  well  on  said  premises,  be  shall  pay 
the  first  parties  therefor  at  the  annaal  rate  of 
9200  for  each  well  during  the  time  sudi  gaa 
shall  be  sold  or  marketed." 

The  requlranentfl  for  dev^oiHnent  and  for 
household  gas  service  were  also  changed 
thus: 

"In  case  lessee  fails  to  drill  two  wells  for 
oil  or  gas  within  twelve  montlis  from  this  date 
and  two  more  within  next  year  by  Jane  17, 
19(^,  on  said  land,  or  to  famish  gas  for  stoves 
and  lights  for  dwelling  on  said  land  as  aforesaid 
within  three  months  from  this  date,  then  this 
lease  shall  he  null  and  void." 

On  February  8,  IftLO,  tbe  parties  to  the 
lease  made  a  further  sopplsmentary  agree- 
ment and  modlflcaUfm: 

"Whereas,  there  has  been  under  the  terms  and 
conditions  of  said  lease  drilled  on  the  premises 
in  said  lease  described  two  dry  lude^  two  oil 
wells,  and  one  gas  well;  and, 

"Whereas,  the  said  gas  well  has  become,  and 
now  is,  exhausted,  and  it  is  no  longer  profitable 
to  maintain  and  operate  said  well:   •  •  • 

"If  the  second  party  shall  sell  or  market 
gas  from  any  well  on  said  premises,  he  shall 
pay  the  first  parties  therefor  at  the  annual 
rate  of  $200  for  each  well  daring  the  time 
such  gas,  shall  be  sold  or  marketed,  said  pay- 
ments to  be  made  on  each  widl  within  thirty 
days  after  the  same  is  drilled  in,  and  annually 
thereafter:  Provided,  however,  that  tbe  said  aeo- 
ond  party  shall  have  the  right  to  continue  this 
lease  in  force  by  paying  an  annual  rental  of 
$100  per  year  and  by  fumiehing  the  said  first 
parties  with  gas  for  domestic  use  on  the  prem- 
ises described  in  said  lease  so  long  as  the  said 
second  party  shall  use  gas  from  the  Beitinger 
lease,  and  no  other  nor  further  rentals  shall  be 
necesaazT  to  preserve  said  lease." 

On  February  10,  I&IO^  the  Gas  Belt  Fuel 
Company  paid  to  tbe  plaintiff  Charles  Blnger 
the  sum  of  flOO,  which  Blnger  receipted  for 
as  "rttital  and  royalty  for  the  year  ending 
F^ruary  11,  1911,  as  per  terms  of  supple- 
mentary agreemrat  dated  February  S,  1910." 


4s>Fiff  other  eases  nee  soma  topic  and  KBY-NUHBSR  In  all  KeT-Numbered  Dlgesti  and  Indaxei 


Digitized  by 


Google 


660 


187  FAOIFIO 


RAPOBTBB 


No  other  or  further  payments  being  made 
tbe  defendants  or  any  of  them,  plalntiSb 
In  this  cmsolldated  action  demand  from  de- 
feodants  the  sum  of  f  100  per  annum  and  an- 
nual Intenst  trcm  February  6^  1911,  until  ttie 
tlma  of  the  canceUatlon  of  the  leaae^  January 
7,lftl& 

Defendantfa  separate  anawera  denied  11a- 
bllUy  and  fnU  compliance  by  eadi  of  Own  In 
tnin  as  auocesslTe  lesBees. 

^nie  cauae  was  tried  by  the  court  without 
a  jury.  Tbe  cftse  turned  largely  upon  the 
wrlttai  terms  of  the  supplementary  agree- 
ment of  February  8,  1010,  bnt  some  facta 
were  derdoped.  About  the  time  the  last  sup* 
plementary  agreement  was  made,  the  Oas 
Belt  Fuel  Company  pidd  tbe  lessors  f  100, 
which  they  receipted  for  thus: 

"Chanute,  Eansas,  Feb.  10,  1010. 
"BeceWed  of  the  Gas  Belt  Fuel  Co.  one  hun- 
dred dollars  (flOO.OO)  as  rental  and  royalty  in 
fuU  on  lots  e  and  10  and  east  of  S.  W.  ^ 
of  section  80,  township  26,  range  10,  Allen 
county,  Kansas,  for  th«  year  em^g  February 
11,  1911,  as  per  terms  of  sapplemental  sgres- 
ment  dated  Februarr  8,  1910. 

"[Sisned]  Chss.  Binger." 

Judgment  was  rendered  against  the  plain- 
tiff, and  they  aK>eal.  There  Is  an  apparent 
agreement  between  counsel  for  platntllEB  and 
defendants  tlut  the  correctness  of  the  Jndg- 
mdnt  depends  uptm  the  proper  meaning  of 
the  clause  In  the  sai^Iementary  agreement 
of  1910,  which  provided  that  the  lessees 
should  have  a  rl^t  to  continue  the  lease  in 
force  by  paying  an  annual  rental  of  $100  and 
by  furnishing  gas  to  Qie  lessors  for  domestic 
use. 

In  the  early  years  of  the  lease  the  furnish- 
ing of  gas  for  domestic  use  was  an  altema- 
tire  condlti(m.  As  stipulated  in  1900,  and 
again  in  1908,  the  lessees  were  to  do  certain 
drilling,  etc.,  or  to  furnish  gas  for  domestic 
use  to  the  lessors.  But  the  supplementary 
contract,  after  recognizing  the  conditions  dis- 
closed by  drilling  on  the  property  and  the 
unprofitable  operatiiHi  of  the  gas  well  on  the 
property,  inroTided  for  a  payment  of  {200  per 
annum  for  each  gas  well  out  of  wbldi  gas 
might  thereafter  be  sold  or  marlteted,  and 
then,  in  apparent  reoognltloii  of  the  lessors' 
right  to  terminate  the  contract  If  de%*elop- 
ment  and  production  ceased,  it  was  agreed 
that  the  lessees  were  entitled  to  keep  the 
lease  alive  upon  two  conditions: 

"By  paying  an  annual  rental  of  flOO  per 
year  and  by  fnmlsblng  the  said  first  i^rtiea 
with  gSB  for  dolnestic  use,"  etc: 

These  conditions  seem  plain  to  this  court. 
The  fact  Is  that  the  Gas  Belt  Fuel  Company, 
wtdch  was  the  lessee  at  the  time  this  agree- 
ment was'made,  seems  to  hare  understood  at 
that  time  that  It  was  bound  to  pay  flOO  an- 
nual rmtal.  It  paid  It  whUe  the  terms  of 
that  agreonent  were  freshly  in  mind. 


ThSa  Is  not  a  case  where  we  must  defer  to 
the  opinion  and  Judgment  of  the  trial  court 
on  MMifiicting  eridence.  The  writteu  contract 
Is  before  us.  and  we  may  not  escape  our  own 
reqtonslbility  to  adjudicate  Us  tenns;  and 
we  are  cmistralned  to  hold  that  tfalntlfiTs 
were  ottltted  to  Judgmant  tat  tbe  agreed 
annual  raital  of  $100  par  annum  with,  simple 
Itttraest  thwem  txom  the  time  eaeb  annual 
payment  became  due. 

Tbara  la  a  jnggestion  in  aspcUees*  brief 
that  the  clause  which  save  the  lessees  the 
right  to  keep  the  lease  altre  by  paying  the 
annual  tent  ot  flOO  and  by  fumtshlpg  gas  for 
domestic  use  was  an  option.  Probably  so. 
But  It  was  an  ojo/Ooa  which  the  lessees  dioae 
to  exOTdae^  and  punuant  to  Its  terms  tliey 
the  lease  alive  untU  it  suited  their  pur- 
poses to  terminate  it  in  January,  1916^  Ood- 
sequently  they  ou^t  to  pay. 

The  Judgment  la  rermed.  and  eanaa  re> 
manded,  with  instnietlons  to  enter  Judgment 
tor  plaintiff  as  Indicated  herein. 

All  the  Justices  concurring. 


CONGDOK  T.  ENAPP,  Sute  Aufltor.  et  al 
QUO.  21706.) 

(Snprtne  Court  of  Kansas.   Feb.  T.  192(M 

(Byttabva  bv  the  Court.) 

OmOBBS  ^s»01— HOLDEB  OF  TWO  OFFIOES  DU- 
TIES 0*  WHICH  ABE  NOT  IHCOUPATIBLE  ZS 
ENTTCLKD  TO  OOHPENSATZOH  EZXED  BT  LAW 
roa  BOTH. 

One  who  holds  two  offices,  the  duties  of 
which  are  not  incompatible  with  eadi  other, 
is  entitled  to  the  compeasation  fixed  hy  law  for 
both,  and  an  agraemsnt  that  be  will  perform 
the  duties  of  either  for  less  compensation  than 
that  fixed  by  law  Is  not  valid. 

Original  mandamus  by  I^eon  A.  Congdon 
against  Fred  W.  Knapp^  State  Auditor,  and 
Walter  U  Payne,  State  Treasurer.  Per^p- 
tory  writ  of  mandamus  to  Issue. 

£0.  D.  McKeevCT,  ot  Topeka,  for  plaintiff. 

Bldiard  J.  Hopkins,  At^.  Gen.,  and  S.  N. 
HaT^Ese  and  J.  K.  Banktn,  both  ot  Taps^, 
for  deftsidants. 

HARSHALL^  J.  Tta  plalntlfl  commenced 
this  action  to  compd  the  state  auditor  to 
audit  eertabi  Toacbera  and  to  draw  warrants 
therefor  on  the  treasurer  for  $3,606.64,  the 
balance  of  tb»  salary  ot  the  plalntlfl  as  ttatA 
commissioner  of  the  state  of  Kansas.  The 
plaintiff  was  appointed  to  that  office  cm  tbo 
19th  day  of  June,  lOlS.  He  aualified  under 
that  appointmflit  and  continued  to  act  there- 
under  until  November  1,  1917.  On  May  1, 
1914,  he  had  been  appointed  assistant  chief 
food  and  drug  inspector  and  acted  under 
that  ai^intment  until  February  1, 1^7,  dur^ 
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tag  which  time  he  received  the  salary  pro- 
Tided  therefor  by  law.  For  his  services  as 
hotel  commissioner,  begtonlog  with  Janaar? 
1,  1916,  and  ending  with  September  30, 1917, 
the  plalnti^  received  $50  per  month,  nnder 
au  agreement  made  by  the  plaintiff  with  the 
Governor,  the  secretary  of  the  state  board  of 
health,  and  the  state  auditor.  The  voucbers 
for  his  services  as  hotel  OMninlaslmier,  pre- 
sented to  the  auditor  for  allowance,  contained 
the  following:  "In  accordance  with  agree- 
ment of  board  of  health,  Governor,  and  state 
auditor,  the  rate  of  $50  per  month."  These 
voucherB  were  allowed,  warrants  were  drawn 
therefor,  and  they  were  paid  by  the  state 
treasurer.  The  plaintiff  filed  with  the  audi- 
tor vouchers  for  the  remainder  of  the  salary 
provided  by  law  for  hotel  commissioner  f r<Mn 
the  time  of  bis  appointment  until  he  ceased 
to  net  as  such.  The  auditor  refused  to  allow 
these  claims  or  to  Issue  warrants  therefor. 

On  October  3, 1917,  the  state  treasurer  had 
in  bis  hands  money  known  as  the  hotel  In- 
spection fund,  amounting  to  $6,269.07,  and 
there  were  subsequently  turned  over  to  him 
collections  for  October,  191T,  amounting  to 
S320.  The  plaintiff  alleges  that  at  the  time 
this  action  was  commenced,  December  17, 
1919,  the  treasurer  had  in  his  hands  belong- 
ing to  the  hotel  Inspection  fund  more  than 
enough  to  pay  the  plaintiff's  claim.  Imme- 
diately after  this  action  was  commenced  the 
treasurer  was  directed  to  hold  the  money  be- 
longing to  that  ftmd  until  the  termlnatlm  of 
^8  actlMi. 

Section  4069  of  the  General  Statutes  of 
1915  fixes  the  salary  of  the  diief  food  and 
drag  Inspector  at  $1S0  a  month;  sectlm  tSC^ 
fixes  tlie  salary  of  hot^  ccmimlsslcmer  at 
^,000  per  annum  and  traveling  expenses. 
These  salaries  ore  fixed  by  law;  t^y  can- 
not be  dianged  by  any  luraDgement  made  be- 
tween offioos  of  the  state.  Notes,  86  L.  B. 
A.  (N.  S.)  246;  L.  B.  A.  1917B,  190;  42  U  B. 
A.  (N.  S.)  121. 

VnlesB  prohibited  by  constitutional  provl- 
Blw  or  statutory  law,  one  person  may  hold 
two  offices  U  Ui^  duties  are  not  Incompat- 
ible with  eadi  other.  Abry  t.  Oray,  68  Kan. 
148.  48  Pac  577:  Dyehe  Davis,  92  Kan. 
971,  142  Pac.  264  ;  29  Gyc.  1881;  22  B.  a  L 
412.  And  In  the  absMiOB  ot  soch  prohibition. 
If  one  person  holds  two  olBceB,  the  perfonn- 
ance  of  the  duties  of  elthcnr  of  whldi  does  not 
In  any  way  interfere  with  Qie  duties  of  the 
other,  he  Is  entitled  to  the  otmipensation 
fixed  by  law  for  both.  Dyche  v.  Davis,  92 
Kan.  971,  142  Pac.  264;  notes  In  L.  B.  A. 
cited  above;  22  B.  O.  L.  635;  United  States 
V.  Saunders.  120  TJ.  S.  126,  7  Supw  Gt  467,  30 
L.  Ed.  5Qi. 

There  is  no  prohibitioD  against  one  persw 
holding  the  of&ce  of  assistant  chief  food  and 
drug  Inspector  and  that  of  hotel  ctHumis- 
sloner.    No  Incompatibility  between  the  two 


offices  la  shown  to  the  court  or  perc^ved  by 
It.  The  Governor  appointed  'the  plalntlfl 
hottH  commissioner  for  the  reason  that  as  he 
was  the  assistant  chief  food  and  drug  Inspec- 
tor he  could  easily  perform  the  duties  of  the 
oS&ce  of  hotel  commissioner. 

At  the  time  the  appointment  was  made 
there  was  no  money  with  which  to  pay  the 
salary  of  a  hotel  commissioner.  That  was 
one  reason  for  the  appointment  of  the  plain- 
tiff. He  socm  collected  funds  out  of  which 
his  salary  could  have  been  paid.  Under  the 
rule  in  the  Dyche  Case,  the  plaintiff  was  en- 
titled to  the  full  cconpensation  fixed  by  law 
for  his  services  as  assistant  chief  food  and 
drug  Inspector  and  for  his  services  as  hotel 
commissioner.  It  follows  that  a  peremptory 
writ  of  mandamus  idiould  Issue. 

Judgment  is  rendered  accordingly. 

All  the  Justices  concurring. 


KBOUi  T.  ITNION  PAa  B.  CO.  et  al.  <No. 
22461.) 

(Supreme  Oonrt  of  Kansas.    Feb.  7,  1920.) 

L  BCAffEEB  AND  BUTAKT  «a»276(4>-^0>nf  DUie 

TSAX  DDSor  ZH  MAOHivc  WAS  PBoznun 

OATTSI  or  IirJUBT  WABEAlfTBD. 

The  facts  considered  and  htid,  the  jary  was 
warranted  in  finding  that  an  injury  suataiDed  by 
the  operator  of  a  bolt-threading  machine  was  the 
proxiinate  result  of  a  defect  in  the  machine. 

(AdOitional  SyUahug  hy  ike  BUtorM  BtagJ 
2.  Neoliobncb  «s»69— *'Pb6ziicatb  oausb*' 

DBFmiD. 

Negligence,  to  be  the  proximate  cause  of 
an  injury,  must  be  such  that  a  person  of  ordi- 
nary cautim  or  prudence  would  faavs  foresem 
that  some  injury  woold  Hkdy  resolt  therefrom^ 
not  fhat  tin  spedflc  injury  would  result 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Secwd  Series,  Proxi- 
mate  Oanse.] 

Appeal  from  District  Conrt,  Wyandotte 
County. 

Adiim  by  Anna  Kroll  ngalnst  the  Union 
Pacific  Ballroad  Cunpany  and  Walker  D. 
Htnes,  as  Direct  General  of  Ballroads,  eta 
Judgment  for  plaintiff,  and  defmdants  ap* 
peal.  Affirmed. 

R.  W.  Blalp  and  T.  M.  UUard,  both  of  To- 
peka,  A.  L.  Berger,  of  Kansas  City,  and  O. 
B.  Eidson,  of  Topeka,  for  appellants. 

W.  W.  McCanles,  of  Kansas  City,  Mo.,  for 
appellee. 

BU-RCH,  J.  The  action  was  one  for  dam- 
ages for  personal  Injuries.  The  plaintiff  re- 
covered, and  the  defendant  appeals. 

t1]  The  plaintiff  was  employed  In  the  de* 
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f  endanf  8  machtiie  sboi^  snd  tax  more  than  a 
week  ixrevionB  to  the  accident  operated  a  bolt 
threader.  The  egaentlalt  of  a  bcdt  threader 
,  are:  A  tIbb  which  YuMb  ttno  bolt;  a  travelins 
carriage  to  vhldi  Oie  vise  to  fixed,  movlns  on 
a  way;  and  a  fliread-cuttlng  die;  togethv 
with  appllanceB  for  tightening  flie  jaws  oC  the 
rise,  moTlng  the  carriage  forward  and  back, 
and  applying  and  rdeasbig  power.  A  bolt 
la  placed  in  the  vise  with  the  hands,  the  jaws 
o£  the  rise  are  tlf^tened  n  that  they  grip 
the  bolt  aecur^,  the  carriage  la  mored  to- 
ward the  die,  the  end  of  the  bolt  enters  the 
die,  the  die  rerotres  and  cuts  threads  ttie 
bolt  oottl  an  antomattc  drop  opens  the  die 
and  It  ceases  cutting,  the  carriage  Is  mored 
back,  and  the  bolt  is  taken  ont  wifli  the 
hands.  FnMu  the  time  the  bolt  Is  placed  in 
the  vise  until  It  Is  removed  it  need  not  be 
tondied  by  the  hands.  Olie'  threading  ma- 
chine at  which  Uw  t^intifl  worked  was  dif- 
ferent It  was  old— one  of  tiie  first  models 
produced— and  the  traTtiUng  carriage  had  lat- 
tnl  mdUmi.  niere  was  testimony  for  the 
defendant  that  thla  motion  was  an  essential 
feature  of  the  machine,  so  that  crooked  bolts 
might  wobble  with  blind  ssgadty  into  the  die 
wlthont  being  toadied  by  the  opsrator.  There 
was  other  testimony  that  on  account  of  the 
lateral  motlm  of  the  earxlage  of  this  madilne 
It  was  necessary  on  occasion  for  Qie  <qperator 
to  use  the  hand  to  guide  the  bolts  into  the  dte 
The  Tlse  of  the  machine  was  so  defective  that 
it  wonld  not  keq»  bolts  rigid  while  In  the  die, 
with  the  remit  that  when  giiived  by  the  cut- 
ting edges  of  the  die  tiie  bolt  was  converted 
Into  a  rev<dving  shaft  When  this  occurred, 
bolts  which  wan  of  dUfereat  slaes  and  which 
were  of-  various  •  lengtiu,  from  two  feet  to 
long  rods,  were  qmlled. 

Soon  after  the  plalntilE  was  asai^ed  to 
the  machine  she  discovered  that  by  taking 
hxM  of  a  bolt  wiUi  her  hand  the  defective 
grip  of  the  vise  was  sometimes  supplemented 
so  that  it  k^t  the  bolt  rigid  until  the  thieada 
were  cut  The  plaintiff  offered  no  tedmlcal 
explanation  of  how  the  desired  result  was 
produced.  She  merely  txAA  what  she  did»  and 
it  seems  quite  clear  it  was  not  merely  her 
clasp  but  a  pull  on  the  bolt,  making  it  act 
like  a  lever  in  the  Jaws  of  the  vlse^  which 
made  her  action  effective.  Notwithstanding 
tiie  idaiutifl's  improrisatiiHi,  she  cmtlnued  to 
spoil  bolts,  as  many  as  ^Lght  a  day.  On 
Saturday  idie  t<dd  the  assistant  foreman  the 
machine  would  not  work,  and  she  could  not 
do  anyOilng  with  It  Tlie  assistant  foreman 
said  he  would  have  It  fixed.  Later  In  the  day 
a  machlnlBt  came  to  the  machine,  looked  at 
it  and  sold  he  would  fix  it  <m  Monday.  On 
Monday  the  plaintiff  attempted  to  use  the 
machine,  but  it  did  not  work  well  and  she  ac- 
complished but  little.  The  foreman  himself 
came  to  the  machine  and  told  her  to  wtnrk  on 
a  drill  press  that  afternoon,  which  she  did. 
The  next  moriilng  she  asked  the  foreman  if 
she  should  return  to  the  drill  press  and  be 


reiAled,  '^o;  go  tm  your  own  madilne.**  Tlie 
plaintiff  testified  as  follows: 

"So  I  went  on  my  own  machine,  the  bolt  cut- 
ter. I  was  wearing  canvas  gloves,  because  the 
bolts  were  roogh  <n  my  hands.  Henry  Tocnm, 
an  old  machinist  in  the  diops  gave  me  the  gloves 
a  few  days  after  I  went  to  work  on  the  bolt 
machine.  I  had  them  on  iliat  Monday  that  Mr. 
Southwiek  [the  foreman]  put  me  on  the  drill 
press.  Nobody  ever  told  me  not  to  use  gloves, 
ukl  there  were  no  rules  posted  against  their 
Dse.  When  I  went  to  work  that  Tneaday  morn- 
ing it  was  July  23d.  It  was  about  7  o'clock. 
I  threaded  one  bolt  I  started  to  thread  the 
second  <mtt  and  the  Mt  was  alipping,  and  I 
got  it  with  my  hand  like  I  always  did  get  h<dd 
of  It  and  sometimes  it  would  stop  it  Voo  know. 
Well  I  got  hold  with  the  right  hand,  and  it 
started  to  winding  my  hand  up,  and  I  thoaght 
I  would  grip  it  with  my  left  hand  and  hold  it 
that  way,  and  took  tioth  of  my  bands  and  it  just 
kept  going,  and  I  screamed,  and  it  ioat  pulled 
me  dear  over;  pulled  my  aims  out" 

The  plaintiff's  hands  were  mangled  and 
crushed.  The  bones  of  some  of  the  fingers 
and  (me  thumb  protruded  through  the  flesh. 
The  end  of  the  index  finger  on  each  hand  was 
amputated,  Joints  were  left  In  an  enlarged 
and  stiffened  c(xidition,  and  gripping  capacity 
was  lessened.  Her  hands  were  contorted,  un- 
sightly, clumsy,  and  inefficient  and  at  times 
she  still  experiences  pain  in  her  arms  and  a 
dragging  sensation  in  her  shoulders.  A  few 
days  after  the  accldait  the  vise  of  the  ma- 
chine was  repaired. 

The  Jury  returned  the  following  spedal 
findings  of  fact: 

"(1)  Was  there  any  defect  In  the  machine 
which  plaintiff  was  working  at  the  time  of  the 
injuries?   A.  Tes. 

"(2)  If  you  answer  gnesUon  No.  1  in  the 
affirmative,  then  state  ftUly  of  what  sndi  defect 
consisted.  A.  Gripping  vise. 

"(^  Were  the  xdolntUTs  hands  Injarad  as  re- 
salt  of  her  glovfls  eatdiing  on  a  revolving  Ix^t 
whidi  she  had  placed  in  the  viae  or  gripping 
part  of  the  machine?   A.  Tes. 

"(4)  Did  phuntiff  voluntarily  place  her  hand 
on  a  revolving  bolt  in  the  vise  or  gripping  part 
of  the  machine?   A.  Yes. 

"(6)  If  you  answer  qnestion  No.  4  in  the 
affinnativfl,  state  whether  the  plaintitt  would 
have  been  injured  if  she  had  not  fdooed  her  hand 
on  the  revolving  bolt  A.  No, 

"(6)  U  yon  answer  question  Now  4  In  the 
afflnnativB,  state  whetiter  or  not  when  die  plain- 
tiff  pat  her  band  on  the  bolt  she  knew  and 
appreciated  the  danger  in  so  doing.  A.  No." 

The  defendant  argues  that  the  defect  in 
the  machine  was  not  the  proximate  cause  of  ' 
the  injury,  because  the  injury  was  not  on« 
reasonably  to  be  autlcipated.  For  a  state- 
ment of  rule  the  defendant  quotes  the  syUa- 
bus  of  the  decision  in  the  case  of  Cleghom  t. 
Thompson,  62  Kan.  727,  64  Fa&  005,  S4  U 
R.  A.  402: 

"Negligence,  to  be  actionable,  must  result  in 
damage  to  some  one^  whidi  result  in  the  ab- 
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scDce  of  wantonness  or  malua  anlmns,  might  t  statement  of  principle  made  In  each  of  tlie 
haTe  been  reasonably  foreseen  by  a  man  of  ordi- 1  three  cases  referred  to  Is  liable  to  be  ml9' 


nary  intelligmce  and  prudencei  and  be  the  prob- 
able resnit  of  the  initial  act. 

"An  allegation  of  negligence  is  not  snstained 
by  evidence  of  acts  resulting  in  damage  to  an- 
other, which  result  ia  not  the  reasonable  and 
ordinary  outcome  of  sach  acts,  and  which  would 
not  have  been  foreseen  or  anticipated  by  the  ex- 
ercise of  ordinary  pmdaioe  and  foresight  under 
all  the  circnmstances  of  the  case." 

02  Kan.  727,  64  Pac  60C,  61  L.  R.  A.  402. 

Clegbom  discharged  a  small  bore  rifle  at 
some  dogs,  probably  75  yards  northeast  of 
where  he  was  standiog.  Some  75  or  80  rods 
away  In  that  direction  was  a  highway  run- 
ning north  and  south.  Between  the  dogs  and 
the  highway  was  a  sandy  embankment  The 
bullet  was  deflected,  traveled  a  distance  of 
56  or  60  rods  from  the  point  of  deflection, 
and  struck  a  man  on  the  highway  east,  or 
possibly  soatheaat,  of  where  cneghom  was 
standing. 

The  defendant  also  quotes  the  syllabus  of 
the  decision  in  the  case  of  HUl  t.  Railway 
Ca.  81  Kan.  378.  105  Fa&  447,  47  Lu  &.  A- 
CN.  S.)  1141: 

"In  the  abaence  of  wanton  or  intentional 
wrongdoing,  an  employer  who  fnmishes  defec- 
tive instrumentalities  is  liable  to  an  employ^ 
only  when  danger  would  reasonably  be  appre- 
hended from  their  use. 

"If  persons  ot  ordinary  caution  and  prudence 
would  not  in  the  light  of  the  attendant  circnm- 
stances, anticipate  danger  in  using  a  defective 
appliance,  and  danger  is  not  a  natural  and  prob- 
able consequence  of  such  use,  liability  to  an 
employe  Cor  neg^gence  in  furnishing  it  does  not 
arise  against  Uie  employer." 

81  Ean.  379, 105  Pac.  447, 47  I..  B.  A.  (N.  8.) 
U41. 

In  that  case  a  hose  on  a  locomotive  leaked. 
In  a  night  trip  going  east,  wind  from  the 
north  blew  drlppin;  water  on  the  en|^e 
steps,  and  the  nl|^t  was  cold  enough  that  the 
water  froxe  there.  Ibe  fireman  slipped  on 
the  left. 

[2]  The  statements  of  principle  quoted  il- 
lustrate the  difficulty  and  the  danger  of  gen- 
eralizing respecting  a  broad  subject.  If  read 
critically,  the  Cl^hom  Case  makes  It  nec- 
essary that  the  injurious  result  should  have 
been  foreseeable  by  a  man  of  ordinary  pru- 
dence and  intelligence.  The  same  Justice  who 
formulated  the  syllabus  of  the  Cleghom  Case 
stated  the  true  rule  In  this  respect  in  the 
syllabus  of  Railway  Co.  v.  Parry,  67  Kan. 
515,  73  Pac  105: 

"Negligence,  to  be  the  proximate  canse  of  an 
injury,  mast  be  such  that  a  person  of  ordinary 
caation  and  prudence  would  have  foreseen  that 
some  injury  would  likely  result  therefrom,  not 
that  the  spedfic  injury  would  result."  67  Kan, 
615,  7S  Paa  106. 

The  fault  of  the  syllabus  of  the  Cleghom 
Case  was  avoided  In  the  BUI  Case,  but  the 


leading,  and  has,*in  fact,  led  counsel  for  de- 
fendant astray,  because  an  important  matter 
Is  left  to  Implication,  The  prudence  and  fore- 
sight required  are  those  of  the  hypothetical 
reasonably  prudent  man.  If,  however,  the 
conduct  under  Investigation  concern  naviga- 
tion, reasonable  prudence  of  a  landlubber  is 
not  enough.  Prudence  must  be  relative  to 
the  obligation  of  the  perscm  who  must  take 
forethought.  A  master  must  furnish  his  serv- 
ant a  reasonably  safe  place  in  which  to  work 
and  reasonably  safe  a^^liances  with  which  to 
work.  If  the  place  be  a  machine  shop  and 
the  appliance  be  a  machine,  the  master  must 
have  sufficient  foresight  to  qualify  him  to 
perform  the  duty. 

The  defendant  measures  the  forethought  of 
its  master  mechanic  by  the  forethought  of  a 
machine  curator ;  In  this  instance,  a  woman 
taking  the  place  of  a  man  In  a  machine  shop 
during  the  war.  In  the  brief  It  is  said: 

"The  plaintiff  does  not  daim  to  have  e^er  an- 
ticipated danger  resolting  from  this  defect.  In 
fact,  the  Jury  finds  specifically  that  she  did  not 
know  or  appreciate  that  there  was  any  danger 
arising  fnun  it.  She  knew  the  entire  situation. 
She  was  a  person  of  ordinary  caxe  and  prudence. 
Nothing  was  involved  except  ordinary  physical 
laws.  Th6  measure  of  defendant's  care  was  that 
of  an  ordinarily  prudent  perB<Hi,  and  jnst  audi 
a  peraon  as  the  tfaintifr  was." 

The  plaintiff  was  not  required  to  possess 
expert  knowle^e  of  the  construction  and 
operation  of  the  machine,  and  to  inspect  It 
and  test  it  in  the  light  of  such  knowledge  to 
discover  If  its  manner  of  functioning  threat- 
ened Injury.  Her  Instruction  was  limited  to 
operation,  and  it  was  enough  for  her  to  know 
that  If  she  did  certain  things  the  machine 
would  do  certain  things.  She  could  manlpu- 
late  the  machine  with  the  assurance  that  the 
master  had  seen  to  it  that  it  was  reasonably 
safe,  and  with  the  assurance  that  even  If  It 
did  not  do  very  good  work  It  was  not  danger- 
ous; and  the  foresight  required  of  her  was 
no  more  than  the  foresight  of  a  reasonably 
prudent  person  in  her  situation,  having  her 
instruction  and  dlsdiarglng  her  duties. 

The  result  is  the  foresight  required  of  the 
I^intltf  was  different,  both  in  kind  and  de- 
gree, from  the  foresight  required  of  the  de> 
fendant,  and  the  major  premise  at  the  de- 
fendant's ailment  fails. 

A  revolving  shaft  of  Iron  has  a  peculiar 
propensity  for  picking  up  and  winding  about 
itself  articles  of  clothing  coming  in  contact 
with  it  The  writer  recalls  very  vividly  an 
occasion  when  a  certain  small  boy  was  sud- 
denly and  violently  Jerked  back  from  the 
tumbling  rod  of  a  horse  power  threshing  ma- 
chine; the  action  being  accompanied  by  warn- 
ing language  not  less  forcible.  The  Legisla- 
ture knew  of  the  propensity  when  It  required 
all  shafting  In  machine  shc^  to  be  boxed 
whea  practicable.  Courts  of  last  resort  have 
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bdd  that  It  l8  negligence  per  Me  for  a  shop 
employ^  to  suffer  bis  clothing  to  come  In  c<m- 
tact  with  a  revolving  sha^f:.  This  court  de- 
clines to  hold  that  the  propensity  is  a  matter 
of  common  knowledge ;  but  It  is  a  matter  that 
the  foreman  of  a  machine  shop  should  know 
about. 

It  seems  quite  natural  that,  in  presence  of 
erratic  action  of  the  defendant's  threading 
machine,  an  operator  expert  in  nothing  but 
operation  might  voluntarily  resort  to  some 
simple  expedient  to  meet  and  correct  the  Ir- 
regularity, such  as  taking  bold  cf  the  slip- 
ping bolt  with  one  hand.  In  any  event,  it  was 
a  fair  qnestlon  for  the  jury  whether  or  not 
the  defendant,  with  full  knowledge  of  the  de- 
feet  in  the  madiine  and  how  It  was  perform- 
ing, sbould  have  foreseen  danger  trom  Its 
continued  use  without  repair. 

The  court  has  carefully  considered  a  sub- 
ject first  presented  to  the  trial  court  by  mo- 
tion to  discharge  the  Jury.  The  fairness  and 
integrity  of  several  persons  were  involved, 
and  a  record  of  the  facts  will  not  be  made  In 
this  opinion.  It  is  sufficient  to  say  the  trial 
court's  finding  that  no  wrong  was  Intended, 
and  that  the  defendant  suffered  no  prejudice, 
Is  approved.  The  trial  courfa  finding  that 
the  verdict  was  not  the  product  of  passion, 
prejudice  or  an  unfair  spirit  on  the  part  of 
the  Jury  is  likewise  am>roved. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

All  the  Jnsticea  concurrlns. 


STAN3  et  aL  v.  EDET.BROCE  et  a1.» 
(No.  22207.) 

(Saprem*  Court  of  Kansas.   Teb.  7,  1S20.) 

(SyUahut  hv  A«  Oonrt.) 

1.  HianwATS  «s»^  72(7)  —  DnrBuaKATioN 
or  covutt  ooiociasioNBBS  on  pxmion  roa 

UTINQ  OUT  OB  VACATXNO  AHD  BELOOATINO 
BOAD  IS  BBTOND  JUBXSDIOTIOir  OT  DXSTBXCT 
COURT  OH  APPEAL. 
Where  a  valid  petition  for  the  laying  out 
of  a  road  or  the  vacation  of  one  and  its  reloca- 
tion on  another  line  Is  presented  to  a  board  of 
county  commissioners  and  allowed,  its  deter- 
mination as  to  the  praeticablUtr  of  the  propos- 
ed road,  indudiaff  the  convenience  and  public 
utility  of  the  same,  involves  the  legislative  and 
administrative  powers  of  the  board,  and  the 
exercise   of   these   functions  is   beyond  the 
Jurifidiction  of  the  district  coort,  and  no  appeal 
Is  allowed  from  the  decision. 

2.  HXOHWATS  ^a»58(8),  72(7)  —  Afpeai.  ubb 
noic  oibdvb  allowino  dakaoes  fob  vaoa- 

TIOM  Ann  BELOCATION  OF  BOAD. 
Matters  pertaining  to  the  damages  instain- 
ed  by  a  landowner  through  the  location  or  re- 
location of  a  road  are  judicial  in  character,  and 
an  appeal  from  orders  In  the  allowance  of 
damages,  may  be  taken. 


8.  HioHWATB  «=>68(9),  72(7)— Pabtt  olaim- 

UTQ  DAMAQES  CAIfKOT  OBJZCT  TO  OBDEB  LO- 

OATINO  OB  BELOCATING  ROAU. 
One  who  claims  damages  for  tbe  location  or 
relocation  of  a  road  cannot  be  heard  to  object 
to  the  order  making  such  location  or  relocation. 

4.  HiOHWATa  «=3»75(1)— PrntDuro  mahdamus 

DOES  ItOT  PBBTENI  COUNTT  C0UUIS8IONKB8 
FBOK  ALLOWIMO  PETITION  TO  VACATE  BOAD 
OB  FBOH  B8TABLI8HXNG  TI  ON  AHOTHBB  XJNE. 

The  pendency  of  a  proceeding  in  mandamus 
against  a  township  tmatee  to  compel  the  open- 
ing of  a  road  does  not  prerrat  a  board  of  coun- 
ty commisaiooers  from  allowing  a  petition  to  va- 
cate the  road  op  from  cstaUlsbing  the  same  on 
another  line. 

Appeal   from   District  Court,  Johnson 

County. 

Tbe  Board  of  County  Commlsslmers  of 
J(^mB<Mi  County  made  an  order  vacating  a 
road  and  establishing  it  on  another  line,  from 
which  OTder  B.  B.  Evans  aK>ealed  to  tbe 
district  court,  which  made  Its  order  dismiss- 
ing his  appeal,  and  said  Evans  and  others 
ai^>eel;  John  Edelbrook  and  others  being 
herein  styled  appellees.  Affirmed. 

A.  0.  Wilson  and  3,  B.  Wilson,  both  of 
lAwrence^  for  appellants. 

Glaraios  L.  Bandall,  of  Seattle,  Wasta^  for 
appellees. 

JOHNSTON,  O.  J.  Did  the  trial  court 
commit  error  In  the  dismlesal  ot  an  appeal 
taken  by  B.  R.  Evans  from"  an  order  of  the 
board  of  county  commissioners  of  Johnson 
county,  vacating  a  road  and  estaUlshlng  It 
on  another  line?  Is  the  qoestion  presented 
upon  this  appeaL 

Many  years  ago  the  A,  R.  Miller  road  was 
duly  estabUabed,  but  in  1914  It  was  vscated, 
and  what  la  known  as  tbe  Oeorge  Thoren 
road  was  estaUlshed.  For  some  reason  this 
road  was  not  opened  for  general  use.  It  la 
suggested  that  before  it  could  be  of  practical 
public  utility,  the  construction  of  two  expen- 
sive bridges  was  necessary.  In  1918  a  peti- 
tliHi  was  presented  to  tbe  board  to  vacate 
tbe  ThOTen  road  and  re-establish  the  Miller 
road.  A  number  of  those  who  had  petitioned 
for  the  Thoren  road  signed  the  petitloo,  ask- 
ing for  tbe  relocation.  Tbe  petition  was 
found  to  be  regular  and  legal,  tbe  IXHid  pre- 
sented In  connection  with  It  was  approved, 
and  viewers  were  appointed.  Shortly  before 
this  action  was  taken  E^vans  bad  brougrht  a 
proceeding  In  mandamus  to  compel  the  town- 
ship tru8.ee  to  open  the  Thoren  road,  to 
which  an  answer  was  filed  by  the  def«idant. 
and  tbe  actUm  was  priding  when  tbe  county 
commissioners  allowed  the  petition  and  made 
the  order  vacating  the  Thoren  road  and  re- 
locating it  on  the  Miller  line.  The  plaintiff, 
Evans,  and  some  others,  remonstmfed 
against  the  relocation  of  tbe  road,  but  after 


4sBnr  other  cum  ms  aams  topla  and  XBT-MUMBKR  In  all  KcT-Niuaheraa  Dlaerta  and  laOtsai 
•Rebeartng  denlsd  lUrch  10,  19». 


Digitized  by 


Kan.)  WILEnra 

(187 

the  viewers  met  and  reported  favorably  on 
the  relocation  the  plaintiff  presented  u  for- 
mal claim  for  the  damages  sustained  by  him 
through  the  relocation.  Instead  of  pressing 
this  demand  for  damages  the  plaintiff  ap- 
pealed from  the  order  re-estatdlahtng  the 
Miller  road.  When  this  appeal  came  up  for 
hearing  the  dlstric:  court  dismissed  the  ap- 
peal, and  of  this  ruling  plaintiff  complains. 

[1 , 2]  The  plaintiff  challenges  the  legality 
of  the  action  of  the  county  commissioners, 
but  It  appears  that  the  statutory  require- 
ments for  the  relocation  were  closely  ODserf- 
ed.  The  petition  and  bond  were  sufficient, 
the  viewers  were  legally  appointed,  and  no- 
tice of  the  view  was  given  to  interested  par^ 
ties,  who  bad  an  opportunity  to  be  heard.  The 
protest  of  the  plaintiff  was  heard,  and,  it  be- 
ing without  avail,  he  asked  for  an  award  of 
the  damages  alleged  to  have  been  sustained. 
The  board  undonbtedl;  had  jurisdiction  to 
make  the  order  that  was  made,  and  If  any- 
thing was  lacking  in  the  matters  of  notice 
to  him.  It  was  valved  by  his  appearance,  re- 
monstrance, and  claims  made  before  tlie 
board.  HOTPever,  he  contends  that  he  was 
entlUed  to  have  fbe  orders  of  the  board 
reviewed  on  an;>eal  upon  the  grounds  t)iat 
they  were  nnreas<mable,  arbitrary,  and  sub- 
versive of  private  rights,  and  his  contention 
is  that  the  vacatUm  of  the  Tboren  road  and 
the  re-establlshment  of  the  Miller  road  was 
both  unreasonable  and  unwarranted.  Wheth- 
er the  relocation  was  practical  and  conven- 
ient and  the  new  road  was  of  public  utility 
and  could  be  made  without  unreasonable  ex- 
pense were  questions  whic^i  called  for  an  ex- 
ercise of  the  legislative  powers  of  the  board. 
It  has  been  decided  that  the  vacation,  relo- 
cation, and  eetablishment  of  roads  largely  In- 
v<dve8  the  I^^latlve  and  administrative 
powers  of  the  board,  and  that  Qiese  fnnc- 
tiims  are  beyond  the  Jurisdlctlm  of  the  dis- 
trict oonrt  Flagel  T.  Jadratm  County,  83 
Kan.  709,  112  Pac.  e22;  Wilson  v.  Oloud 
County,  87  Kan.  798, 126  Pac.  042.  See,  also, 
Fulkerson  v.  Comm'ra  <rf  Harper  County, 
31  Kan.  125,  1  Pac.  261 ;  K&it  v.  Conun'rs  of 
Lab^  County,  42  Kan.  534,  22  Paa  610. 
Nothing  In  the  died  case  of  Nash  v.  Glen 
Elder,  74  Kan.  756,  88  Pac.  62.  militates 
against  these  holdings.  Matters  of  damages 
resulting  from  the  establishment  or  reloca-' 
tlon  of  a  road  are  Judicial  In  character,  and 
as  to  these  an  appeal  Is  allowed. 

[3]  The  appeal  taken  by  the  defendant, 
however,  does  not  Involve  the  allowance  of 
damages,  as  it  appears  that  his  claim  for 
damages  has  not  yet  been  decided,  if  the 
appeal  taken  did  lnv<^ve  anything  of  a  judt- 
<Aal  character,  such  as  Irregularity  of  pro- 
ceedings or  lack  of  notice,  It  Is  not  disclos- 
ed by  the  record,  and,  even  If  these  were  de- 
fective, plaintiff's  demand  for  damages  would 
operate  as  a  walvw  <tf  eadx  objectlws.  It 
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has  been  determined  that  a  remonstrant 
"cannot  be  heard  to  object  to  the  establish- 
ment of  a  road  for  which  he  also  claims 
damages."  Flagel  v.  Jackson,  supra,  and 
cases  there  cited. 

[4]  Much  Is  made  of  the  pendency  at  the 
mandamus  proceeding,  which  was  brought 
to  require  the  township  trustee  to  open  the 
Thorm  road,  and  there  Is  a  contention  that 
it  Is  an  obstacle  to  the  powers  of  the  board 
of  county  commissioners  to  entertain  a  pe- 
tition to  vacate  the  road  or  make  any  or- 
der allowing  a  relocation.  The  county  com- 
mlsslonera  were  not  a  pnrty  to  that  proceed- 
ing, and  there  was  no  attempt  to  make  an 
order  to  enjoin  them  frtnn  acting  on  the  re- 
location. That  proceeding  in  no  way  operat- 
ed to  restrain  the  board,  and  Its  pendency 
did  not  Justify  a  refosal  to  act  upon  a  valid 
petition  and  to  take  the  further  stq»  Vhidi 
the  statute  requires. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


WILKINS  V,  DIVEN.    (No.  22457.)* 
(Supione  Court  of  Kansas.   Feb.  7,  1920.) 

(Byllabw  pv  tfte  Court.) 

EaSEUCNTS  «=::>61(?)— iKJUNCnon  WILL  HOT 
UE  TO  PBESEBVB  OB  BK-ESTABLISH  A  QUASI 
KASEUENT  WHEBE  OWNEB  OE  DOIUNANT  ES- 
TATES HAS  BEHKDT  AT  LAW. 

In  a  growing,  developing  urban  community, 
an  implied  easement  or  qnaai  easement  will  not 
be  preserved  nor  le-estaUished  by  the  aid  of 
an  injunction,  when  the  o#na  of  the  dominant 
estate  to  whlc^  die  eaaraunt  was  appurtenant 
is  not  serlonsly  injured  by  bdng  deprived  of  it 
He  will  be  remanded  to  seek  legal  redreis  in 
damages. 

Appeal  trwn  District  Coort,  FrankllQ 
County. 

Action  for  Injunction  by  C.  Wllklns  against 
C.  A.  Diven.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed  on  the  equitable 
Issues,  and  cause  remanded  to  determine  the 
issue  of  damages. 

H.  M.  Punston  and  W.  B.  Pleasant,  both  of 
Ottawa,  for  ai^llant. 
W.  S.  Jeuks,  of  Ottawa,  for  aivellee. 

DAWSON,  J.  TblB  ai^teal  concerns  the 
rights  of  an  owner  of  property  in  a  certain 
easement  or  quasi  easement  created  by  his 
grantor. 

The  plaintiff,  Wllklns,  formally  owned 
three  and  a  fraction  lots  In  the  city  of  Otta- 
wa. The  lots  lay  east  and  west  Immediately 
south  of  Second  street.  He  had  an  old  house 
near  the  west  &ad  of  these  lots,  and  In  the 
basement  or  cellar  of  the  old  bouse  be  bad 
an  ezc^«it  well  of  watw.  Afterwards,  the 
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plaintiff  built  a  lO-room  house  on  the  east 
half  of  these  lots,  fronting  on  Sec<»id  street, 
and  <Hi  the  halfway  line  of  these  lots  he  dug 
a  pit  six  feet  deep,  apd  made  a  idatfonu 
over  It,  and  {tooed  thereon  a  two-way  pump  to 
draw  wato*  throat  a  pipe  laid  undergroand 
to  the  mUl  onder  the  old  house,  and  also  to 
force  the  water  by  an  underground  ^pe  to 
the  basement  of  his  new  house,  thus  fnmiah- 
Ing  the  latter  house  with  a  water  atoply. 
To  all  appearances  the  pump  and  eurb  at  the 
middle  of  the  lote  was  an  OTdlnary  weU  run^ 
nlng  straight  down  to  the  water  lereL  When 
the  new  house  was  erected,  the  idalntlfl 
.  moved  Into  It  and  occujiled  it  tor  some  time^ 
-  and  erentuaUy  sold  It  to  Guy  Z.  Frice.  Price 
did  not  occiqiy  It  himself.  He  reiUsd  It 
for  a  few  months,  and  thai  sold  it  to  the 
appellant  Price  had  no  notice  of  the  sub* 
surface  slructuie  of  the  wtil,  and  neither  had 
the  app^ant  at  the  time  he  bought  the  prop- 
erty. Price  testified  that  the  plaintiff  had 
told  him  it  was  a  partnership  well,  and  that 
he  did  not  tear  up  the  [^tform  to  see  what 
was  below  It 

"I  bought  it  as  a  well— a  partnership  well. 
*  *  *  I  did  not  dig  under  the  pump,  and  had 
absolntety  no  notion  that  the  pipe  run  off  on 
his  lots  and  connected  over  tiiere.  I  never  knew 
of  any  of  that  antil  tUs  winter.  I  never  sus- 
pected I  had  any  tight  to  go  over  on  bis  lots." 

Some  time  after  appellant  acqolred  the 
property,  the  well  needed  to  be  cleaned,  and 
the  facts  as  to  the  well  and  Its  arrangement 
were  then  disclosed  to  ai^>dlant  The  expense 
of  deaning  the  well  had  to  be  met  at  which 
time  plaintiff  paid  half  and  aK>eUant  paid 
half  of  that  expense. 

Later,  the  i^intlff  determined  to  erect  a 
new  house  fronting  on  Second  street  on  the 
west  half  of  the  lots  which  he  yet  owned,  and 
accordln£[y  he  demolished  the  olA  hons^  cut 
off  and  removed  the  pipe  tn  the  veil  which 
fed  the  pomp  at  the  line  betweoi  lAaintUTs 
and  appellant's  pn^ertlefl.  He  also  walled 
up  ttie  w^l  to  the  levd  of  the  ground. 

ThSa,  of  course,  cut  off  app^ant^s  supidy  of 
well  water,  so  he  commenced  to  dig  west^ 
ward  across  plaintiff's  half  of  the  lots  to  re- 
pair and  reeUm  the  connection  with  the  well. 
Hence  this  lawsuit 

Plaintiff  sued  for  an  injunction.  The  ap- 
pellant pleaded  the  facts,  alleged  damages, 
prayed  for  an  adjudication  of  his  rl|^t  to  use 
the  water,  and  of  his  right  of  access  over 
plaintifTs  property  to  maintain  his  systan 
of  water  supply  in  repair,  and  for  a  mandate 
requiring  plaintiff  to  restore  the  water  con- 
nection, etc 

Before  the  {Oalntiff  BtAH  the  east  half  of 
the  lots  to  Price,  the  city  of  Ottawa  had  laid 
water  pipes  on  Second  BiMet  and  the  ap- 
pellant's house  was  connected  wiUi  and  ad- 
equately supplied  thereby,  except  for  cool, 
refreshing  drinking  water  In  the  summar 
time,  sudi  as  was  furnished  1^  the  well. 


ITie  court  gave  Judgment  tor  plaintiiT  and 
enjoined  the  appellant  from  meddling  with 
or  trespassing  upon  the  property  on  plain- 
tiff's side  of  the  division  line. 

The  apfiellant  cites  plenty  of  good  law  to 
the  effect  that,  when  plaintiff  laid  the  pipe 
from  his  well  to  the  pump  at  the  median  Una 
of  the  lots  to  furnish  a  wat«r  supply  for  the 
pnverty  which  ha  afterward  sold  to  appd- 
lanf  8  grantor,  the  plaintiff  tberdiy  knowing- 
ly and  voluntarily  subjected  the  west  half 
of  his  lots  to  a  necessai;,  quasi  easement 
which  be  could  not  with  impunity  ranove 
or  terminate  without  the  consent  of  his  gran- 
tee or  ttwse  holding  under  his  grantee  by 
deed  of  general  ^rranty.  14  Gyc.  1160-1172; 
9  B.  a  U  7114^  763,  764 ;  note  in  8  U  B.  A. 
(N.  a)  827. 

There  can  be  no  doubt  tiiat  ai^Hant  bad 
an  imi^led  easonent  or  quasi  eas^ent  In  the 
plaintUTs  property  to  pomp  and  use  water 
from  the  w6U,  and  the  water  pipe  leading 
thereto  was  an  appurtenant  of  appellanffs 
dominant  estate  whidi  the  plaintiff  had  con- 
veyed to  appellant's  grantw.  Lor  sen  v.  Peter- 
son, S3  N.  J.  Eq.  88,  30  AtL  1094 ;  Tt'  Central 
Bailroad  Co.  v.  Estate  of  Hills,  23  Yt  6S1; 
Coolldge  V.  Hager,  43  Tt  9,  6  Am.  Bep.  256. 

Basemoits  appurtenant  to  dmninant  estates 
are  given  greater  significance  In  England 
than  in  America  (lam^an  v.  Milks,  21  N.  T. 
606),  and  property  so,  no  doubt  since  condi- 
tions tend  to  become  settled  and  crystallized 
in  l<»ig-e8tabllshed  cwnmunlties.  With  ns, 
there  is  constant  transition,  growth,  improve- 
ment Our  hamlets  of  yesterday  become  sub- 
stantial towns  to-day  and  will  be  great  cities 
to-morrow.  It  would  HI  accord  with  our 
ever-advancing  development  and  progress  to 
tie  us  down  too  rigidly  by  giving  undue  sig- 
nlflcance  to  old  ways  and  to  old  notltms.  On 
this  subject;  the  Supreme  Court  of  Wisconsin 
has  said: 

"It  is,  of  course,  apparent  that  this  rule  has 
its  reason  in  presumption  of  intended  perma- 
nence of  real  estate  arrangement  supposed  to  be 
in  the  minds  of  the  grantor  and  the  grantee. 
Whatever  may  be  true  in  older  communities, 
it  would  be  difficult  to  find  jnstfficatlon  for  any 
such  presumption  In  a  new  and  developing  aoun- 
try,  and  especially  in  the  citiea.  There,  instead 
of  permanence,  change  is  to  be  expected— Is,  bi- 
deed,  essential  to  prosperity.  As  the  city  grows, 
large  grounds  appurtenant  to  residences  most 
be  cut  up  to  supply  more  residences  near  to 
business,  and  it  must  be  expected  that  land^wiU 
be  occupied  by  the  apartment  building  covering 
all  the  ground  of  the  owner.  The  cistern,  the 
onthonae,  the  cesspool,  and  the  private  drain 
must  disappear  in  deference  to  tiie  pnblle  water- 
iroriu  and  sewer;  the  terrace  and  the  garden, 
to  the  need  for  more  complete  occupancy.  Hence 
there  can  be  but  slight  reason  to  suppose  tliat 
upon  the  sale  of  that  part  of  an  entire  tract  on 
which  stands  a  house,  it  is  intended  permanent- 
ly to  subject  other  parts  of  the  tract  to  such 
obsolescent  uses,  although  the  owner  of  the  whole 
bad  BO  devoted  them.  This  is  even  more  obvi- 
ous in  the  business  parts  of  a  dty,  where  the 
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row  of  ancient  barracks  with  tbeir  ecterior 
appurtenancea  must  sive  waj  to  modem  busl- 
ness  blods  occupying  to  th«  foil  limits  of  t^e 
owner's  land.'*  Miller  t.  Hoesehler,  120  Wis. 
263,  106  N.  W.  TBO^  8  Z*.  B,  A.  (N.  8.)  827. 
33S.  884. 

The  findings  of  fact  determined  by  the 
trial  court  dlacloeed  that  the  deprivation  of 
ttie  easement  did  not  very  serlouBl;  affect 
the  appellant^s  full  enjoyment  of  hia  xnraperty. 
The  pertinent  findings  read: 

"Ee  [appellant]  used  the  water  from  the  well 
for  drinking  and  cooking  purposes,  but  for  all 
other  purposes  in  the  hou^e  he  used  the  city 
water.  *  *  *  At  all  times  since  the  dty  wa- 
ter was  installed  in  the  house  now  owned  by 
the  def«idant,  tliere  has  been  an  abundance 
«i  good,  whfdesome  water  derived  from  the  city 
water  plant,  and  water  from  this  well  is  not 
necessary  tor  a  full  and  complete  enjoyment 
of  the  piemlses  owned  by  the  defendant** 

In  view  of  this,  we  cannot  say  that  the 
court  'erred  In  granting  the  plalntifE  the  In- 
junction, nor  in  refoalng  the  equitable  relief 
prayed  for  by  appellant.  But  this  ccmclu- 
sion,  however,  does  not  altogether  dispose  of 
the  case.  The  appellant  pleaded  substantial 
damages;  his  evidence  tended  to  prove  that 
the  well  water  was  more  refreshing  In  the 
Bununer  time  for  drinking  purposes  than  the 
dty  water.  He  was  aUo  somewhat  Inoonven- 
ienced  in  watering  his  tiorses  when  the  con- 
nection with  the  well  was  i^ut  olt.  Appel- 
lant had  a  l^al  right  to  the  well  water;  he 
had  a  legal  right  to  have  the  pump  connec- 
tion with  the  well  remain  as  it  existed  at 
the  time  the  plaintiff  established  it  and  as 
plaintiff  had  sold  it  to  appellant's  grantor. 
The  fact  that  plaintiff's  offending  Is  not  so 
serioua  as  to  secure  to  appellant  a  restora- 
tion of  the  former  status  of  the  well  by 
equitable  Interference  takee  nothing  from 
ai^Uant's  right  to  a  strict  legal  redress.  He 
pleaded  a  cause  of  action  for  damages.  That 
Ittue  should  be  tried  out  Gaynor  v.  Bauer, 
144  Ala.  448,  39  South.  749.  3  L.  B.  A.  (N.  S.) 
10S2;  Philbrlck  v.  Ewing.  97  Mass.  133;  14 
Cye.  1224  ;  48  U  B.  A.  (N.  8.)  887;  9  B.  0. 
L.  fil9. 

The  judgment  of  tbe  trial  court  la  affirmed 
on  the  equitable  issues,  but  the  cause  is  re- 
manded for  further  proceedings  to  determine 
tbe  issue  of  damages. 

All  the  Justices  concurring. 


STATU  T.  ADAMS.    (No.  22440.)* 
(Supreme  Court  of  Kansas.  Feb.  7,  1920.) 

fSyllabua  by  the  Court.) 

POBSESeiON  OF  INIOXICATinO  LIQUOB  BT  WO- 
MAN. 

,  In  re  Dunkerton,  104  Kan.  481,  179  Pac. 
347.  3  A.  L.  R.  1611,  State  v.  Heitman,  105 


Ean.  189. 181  Pac.  030.  and  State  t.  Dunkerton, 

103  Ean.  748,  17S  Pac  081.  foUowed. 

Appeal  from  District  Court.  Shawnee 
County. 

Johanna  Adams,  on  a  plea  of  guilty  to  a 
charge  of  unlawful  possession  of  Intoxicating 
liquors  and  of  maintaining  a  Uqu6r  nuisance, 
was  given  an  indeterminate  sentence  and 
she  appeals.  AfHrmed. 

.  Dlisba  Scott,  of  Topeka,  for  appellant. 

mchard  J.  Ht^klns,  Atty.  Gen.,  and  Hugh 
T.  I16her,  of  Tc^eka*  for  the  Statb. 

BiASON,  J. '  Jolianna  Adams  pleaded 
guilty  to  charges  of  having  unlawful  posses- 
sion of  intoxicating  liquor  and  of  maintain- 
ing a  common  nuisance,  and  received  an  in- 
determinate sentence  to  the  State  Industrial 
Farm  for  Women.  She  appeals  cm  the  ground 
that  the  statute  authorizing  euch  sentence 
(Laws  1917.  c.  298.  i  6)  is  unconstitutional 
because  it  makes  an  unwarrantable  discrim- 
ination between  men  and  women,  in  that  for 
the  same  offense  (1)  the  period  of  commit* 
ment  of  the  former  Is  definite  and  the  latter 
indefinite,  and  (2)  "men  are  permitted  to  be 
fined  while  women  are  not."  The  first  con- 
tention is  fully  disposed  of  in  Be  Dunkerton, 

104  Kan.  481,  179  Pac.  847.  and  State  v. 
Hdtman.  105  Ean.  189,  181  Pac.  680.  The 
defendant  is  in  no  position  to  raise  the  ques- 
tion supposed  to  be  involved  In  the  second 
cxmtentloD,  because  the  flue  referred  to  is 
required  to  be  imposed  in  addition  to  the  im- 
prisonment, and  not  as  an  altmiative,  and 
therefore  the  discrimination,  -if  any,  would 
be  against  the  men,  and  not  the  women. 
However,  women  as  well  as  men  are  subject 
to  the  fine  (State  v.  Dnnkerton,  103  Kan.  748, 
175  Pac.  081),  and  it  was  assessed  In  this 
case,  so  there  is  no  room  for  a  claim  of  dis- 
crimination in  this  regard. 

The  judgment  is  affirmed. 
All  the  Justices  concurring. 


WHITB  T.'IUHENSCHUH.   ^o.  2^2.)* 
(Supreme  Court  of  Kansas.    Feb.  7*  1920.) 
(ByUabiu  hy  the  Oourt,) 

1.  EXCHAITQE  or  PBOFESTT  «=»6— OBOAinZA- 

tion  op  dbainaqe  di8tbict  rot  ah  "ih- 
cuicbbahce"  on  the  land  THEBEIN. 
Tho  organization  of  a  draina|:e  district  does 
not  confltitute  an  "incumbrance"  on  the  land 
in  the  district  within  the  meaning  of  a  con- 
tract for  the  exchange  of  real  prop»ty;  and 
the  apportionment  of  assessments  to  pay  for 
the  improvements  does  not  constitute  such  an 
incumbrance  until  the  assessments  have  ripen- 
ed into  a  tax,  and  the  tax  has  become  a  lien 
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on  the  land  under  the  t«nenl  tax  lam  of  tbs 

state. 

(EM,  Note.— For  other  deSnitioDR,  see  Words 
and  Phrases,  First  and  Second  Scries,  Ineum* 
brance.] 

2.  Feaudb,  statute  of  «=9l06(2)— Go«tbaot 

rOB  THE  ZXCUXVQZ  OW  BBALTT  SIONBD  BT 
BOTB  F1BTIK8  IS  NOT  WITHZZ?  1^  STATUTE. 
A  contract  for  the  exchange  of  real  pn^ 
erty,  specifying  the  terms  on  wfaidi  the  ex- 
diance  shall  be  made,  signed  by  both  the  parties 
diereto,  does  not  cmllict  with  Oia  statote  of 
frauds. 

3.  Bbokbbs  «=s>102— WsnrBM  contbaot  oah- 

NOT  BE  ATOIDXD  BBOAUSB  AOBHT  PBOOUBXno 
XT  WAB  THE  AQEMT  Of  EACH  OF  THE  FASnXS 
AS  KHOWIf  TO  THE  OTHEB.  * 

A  written  contract  for  the  exdiange  of 
real  property  cannot  be  avoided  by  showing  tiut 
the  agent  libo  brought  about  the  execution  of 
the  contract  was  the  agent  of  both  parties,  when 
eadh  party  knew  at  the  time  that  the  agwt 
was  ahw  acting  for  the  other. 

4.  BzcKAiru  or  fbofbbtt  «»8(1>-Oit  ho- 

nOB  TUT  PABTT  TO  XZOHAKOE  WZU  NOT 
FEBVOBU,  TEE  OTHEB  PABTT  NIESD  NOT  TEK- 
DEB  FEBTOBHANCE  BETOBE  SUINQ  FOB 
BBBACH. 

Where  one  of  the  parties  to  a  contract  for 
an  exdiange  of  real  property  notifieB  the  other 
that  he  will  not  comply  therewith,  it  is  not 
necessary  for  the  party  thus  notified  to  ten- 
der p^ormance  on  his  part  b^ore  commencing 
an  acUon  to  recover  damafss  for  the  fkilnre 
of  tiie  other  party  to  perConn  the  contract. 

6.  EZOHAKQE  OF  FBOPEBTT  «=:»8(1)  —  GoOD 
FAITH  OF  OBJECTION  TO  ABSTBAOT  FUBNISH- 

BD  Quxsnon  of  tact. 
Where  a  contract  for  the  exchange  of  real 
property  provides  that  eadi  iMirty  diall  fnr- 
niidi  an  abstract  satisfactory  to  the  other,  and 
one  makes  an  obJeeti<m  to  the  abstract  fur- 
nished him,  and  there  is  evidence  from  which 
either  good  or  bad  faitli  In  making  the  objec- 
tion may  be  fouotC  the  good  faith  of  the  objec- 
tion is  a  question  of  fact  to  be  found  from  the 
evidence  and  should  not  be  determined  on  a  de- 
murrer thereto. 

Appeal  from  District  Conrt,  Pottawatomie 
County. 

Action  by  W.  B.  White  against  Julius  Im- 
menscbub.  Judgment  for  defendant  on  hia 
demurrer  to  plalntlfTs  evidence,  and  plaintlil 
appeals.  Reversed  and  remanded,  with  di- 
rections  to  overmle  the  demurrer  to  the  evi- 
dence and  to  proceed  in  accordance  wltli 
prlndplea  stated  In  opinion, 

R.  P.  Evans  and  Geo.  Clanimer,  both  of 
Manhattan,  for  appellant 

A.  B.  Crane,  of  Topeka,  and  Uaurlce  Mur- 
phy, of  St  Mary's,  for  am^ellee. 

MARSHALL.  J.  The  ptalntiff  Is  seeking 
to  recover  damages  from  the  d^endant  for 
foiling  to  perform  a  written  contract  for  the 
exchange  of  real  property.   Judgment  was 


rendered  in  favor  of  the  defendant  on  a  de- 
murrer to  the  evidence  of  the  plaintiff,  and 
he  appeals.  The  parties  in  this  action  «tgned 
the  following  agreement: 

"This  agreement  made  and  entered  into  this 
25th  day  of  Jaanary,  1917,  by  and  between  W. 
E.  White  of  Biley  county,  Kansas,  the  said 
party  of  the  first  part  and  Julias  Immeoschuh 
of  Pottawatomie  conn^,  state  of  yausas,  being 
the  said  party  of  the  second  part 

"Witnesseth  that  the  said  party  of  the  first 
part  hereby  agrees  to  exdiange  all  Us  rigftt 
and  title  to  the  following  described  real  estate, 
to  wit.  the  south  one^alf  of  the  northwest 
Qr.  of  24  &  10  in  Pottawatomie  county,  the 
same  to  be  free  and  clear  of  all  incumbrance  ex- 
cept one  certain  mortgage  of  $4,800.00  which 
the  said  second  party  agrees  to  assume  and  pro- 
tect 

"For  and  in  consideration  of  the  above-de- 
scribed real  estate  the  said  second  pwty  agrees 
to  make  warranty  deed  of  property  described 
as  house  No.  980  Pierre  Bt,  in  the  city  vt  Man- 
hattan, Kansas. 

"The  seme  to  be  free  and  dear  ot  all  incum- 
brance whatsoever  and  also  to  pay  $100.00  in 
cash  on  the  exchange  of  the  deeds. 

"Both  parties  are  to  furnish  satisfactory  ab- 
stracts to  the  above'  properties.  The  above-men- 
tioned $100.00  is  hereby  paid  and  receipted  for. 
Parties  faerd^  both  agree  to  consummate  the 
titles  on  or  before  the  first  day  of  March.  191T. 

'^e  party  ul  the  first  part  Is  to  have  imme- 
diate poBsessliHi  of  the  above^escribed  house  in 
Manhattan,  Kan." 

The  defendant  set  up  two  defenses.  One 
was  that  the  land  to  be  conveyed  by  the  platn- 
tlfT  to  the  defendant  was  embraced  within 
a  drainage  district  that  had  been  ^tabllshed ; 
that  a  ditch  had  been  surveyed  across  the 
land ;  that  the  completion  of  the  dlt<^  would 
subject  the  land  to  a  heavy  tax ;  and  that  the 
plaintiff  fraudulently  concealed  these  facts 
from  the  defendant  The  other  defense  was 
that  I.  J.  Frost  the  agent  of  the  defendant 
in  making  the  exchange  of  Qie  property,  was 
at  the  same  time,  without  the  taiowledge  of 
the  defendant  acting  as  the  agent  of  the 
plaintiff.  The  answer  alleged  that— 

"Upon  learning  said  facts,  this  defendant  im- 
mediately notified  the  plaiotiff  that  he  would  not 
comply  therewith  and  that  the  said  contract 
was  rescinded,  and  since  that  time  it  has  not 
been  a  valid  and  binding  contract  between  the 
parties." 

At  the  conclusion  of  Ote  plaintiff's  evidence, 
the  defendant  -  demurred  thereto  "on  the 
ground  it  does  not  show  facts  snffldrat  to 
show  a  cause  of  actlw  in  favor  of  Uie  plain- 
tiff and  against  the  defendant  and  tbRt  the 
contract  disclosed  by  evidence  is  void  under 
the  statute  of  frauds."  l^ieodennirTer  was 
sustained  by  the  court  There  was  evidence 
which  tended  to  show  that  the  land  was  in- 
cluded in  a  drainage  district,  that  each  of 
the  parties  to  the  contract  knew  that  Z.  J. 
Frost  was  acting  as  the  agent  for  the  other 
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in  making  the  exchange  of  the  properties,  and 
that  the  defendant  had  determined  not  to 
perform  the  contract  on  his  part.  There  was 
BO  evidence  to  show  that  the  ditch  had  been 
siirveyed  across  this  land. 

[1]  1.  The  principal  question  argned  hy 
the  defendant  to  sustain  the  Judgment  Is  that 
the  organization  of  the  drainage  district  and 
the  assessments  on  the  lands  embraced  there- 
in to  pay  for  the  constmctlon  of  a  ditch  con- 
stituted an  Incumbrance  on  the  land  within 
the  meaning  of  the  contract  signed  by  the 
parties  to  this  action.  In  support  of  his  con- 
tention, the  defradant  dtes  Feldhnt  t. 
Brummitt,  90  Kan.  127,  160  Pac.  649,  where 
this  court  said: 

"^e  plaintiff  and  defendant  made  a  contract 
to  exdiange  landed  properties  and  named  a  real 
estate  agent  as  depository  to  hold  their  respec- 
tive deeds  until  their  abstracts  ot  title  were  ap- 
proved. KotwithBtanding  the  disapproTal  of 
defendant's  title,  the  real  estate  agent  delivered 
plaintiff's  deeds  to  defendant  In  a  suit  for  re- 
■cisaion  and  cancellation  of  plaintiff's  deeds,  the 
iMue  turned  largely  upon  the  question  whether 
a  ctftain  Irrigatlt^n  ditdi  and  certain  ri^ts  of 
way  for  irrigation  ditches  were  IncumDrances  on 
the  land.  Held :  (a)  That  the  established  Irri- 
gation ditch  plainly  observable  on  the  property 
was  not  an  incumbrance  to  the  extent  of  b^ng 
a  breach  of  covenant,  (b)  Rights  of  way  for  ir- 
rigation dltdhes  incumbering  the  record,  indefi- 
nite in  extent,  not  yet  established  nor  open  to 
view  by  lnq>ection  of  the  property,  with  the 
rights  of  the  servient  freeholder  undetermined, 
do  constitutB  incumbrance  in  breadi  of  oove* 
nant."  8yL 

In  Quit  ease  the  companies  tbtit  bad  sa- 
cnred  tbe  rfehts  ot  way  for  InigatlDn  ditches 
had  probably  been  organised  for  profit.  In 
which  event  a  rule  differing  from  that  now 
Bonglit  to  be  Invoked  1^  flie  defMidant  would 
control.  In  tbe  presmt  case  the  lands  v/em 
asaemed  to  pay  for  boteflts  recdved.  Bights 
of  way  tot  irrigation  dltcbea  granted  to  Irri- 
gBtlon  cmnpanies  organized  to  receive  pay  for 
fbe  water  furnished  by  tbem  would  be  an  in- 
cumbrance on  the  land,  althotigb  the  land 
might  be  greatly  Increased  in  value  on  ac- 
count of  tbe  constmctlon  ot  the  ditchea.  But 
tbe  establishment  of  a  district  to  pay  for  im- 
prorements  made  therdn,  where  the  Improve- 
ments beoeflt  the  land,  doe«  not  constitute  an 
Incnmlwance  within  the  meaning  of  the  con- 
tract Nor  does  the  assessment  of  tbe  costs 
of  mdt  improvemoits  against  tbe  property 
affected  tliereby  ttmstitute  an  Incumbrance, 
nntU  tbe  assessments  have  ripened  into  a  tax 
and  bare  becune  a  li^  under  the  general  tax 
laws  of  the  state. 

In  TdU  t,  Hf^ston,  80  Kan.  617, 2  Pac  860, 
tbis  court  said: 

"Where  a  deed  executed  on  September  17, 
1881,  warranted  the  lots  therein  described  to  be 
free,  dear,  discharged,  and  unincumbered  ot 
and  froita  all  former  and  other  grants,  titles, 
charges,  estates,  judgments,  assessments,  taxes, 
Uois,  and  incumbrances  of  what  kind  or  nature 


soever,  the  maker  of  the  deed  Is  not  liable  upon 
the  covenants  of  warranty  for  a  sidewalk  tax 
or  Bseessment  authorized  by  an  ordinance  of 
a  dty  of  tbe  third  dass,  adopted  September  13, 
1881,  as  sndi  tax  or  aasessment  was  not  dua 
or  payable  until  November  1,  18SL,  and  waa 
therefore  no  Hea  or  incumbrance  upon  tha 
IwopertT  until  that  date.**  SyL 

Again  in  Armstrong  y.  Trust  Co.,  96  Kan. 
722,  163  Pac.  607,  Ann.  Cas.  1918D,  972,  tbia 
court  said: 

"In  an  action  to  recover  for  breach  of  a  cove- 
nant  against  Incumbrances,  it  was  shown  in 
iSOZ  the  dty  of  KauHU  Ci^  levied  special  tBx< 
es  against  the  real  estate  for  local  improve- 
meats;  the  assessments  being  payable  in  ten 
annual  Installm^ts.  After  th^  were  levied 
and  before  any  Inetallments  were  paid,  the  as- 
sessments were  declared  void  and  their  collec- 
tion enjoined.  On  Mardi  24,  1912,  snbeeguebt 
to  the  conveyance  of  the  land  to  plaintiff,  the 
dty  rdevied  the  assessmoits  under  tbe  pravl- 
dons  of  aactiMi  998  itf  the  General  Statotw  of 
1909.  Held,  the  real  estate  was  subject  to 
reassessment  of  the  taxes,  whidi  made  them  in 
a  strict  sense  an  incombrance,  yet  thcQr  Ad  not 
become  an  incumbrance  In  the  sense  conteni* 
plated  by  the  covenant  until  they  became  a  lien 
by  virtue  of  the  rdevy."   Syl.  2. 

The  prindple  declared  In  these  actions  con- 
trols In  the  present  one. 

[2]  2.  Does  the  statute  of  frauds  render 
tbis  contract  un^forceable?  The  defendant 
presCTted  that  question  on  his  demurrer  to 
tbe  plalntUTs  evidence,  but  he  does  not  ad- 
vance any  argumrat  to  sustain  that  position. 
The  contract  was  complete;  it  was  In  writing 
and  provided  for  the  exchange  of  land,  and 
was  signed  by  each  of  the  parties  thereto.  It 
complied  wiOi  the  statute  of  frauds,  and.  so 
far  as  tbe  statute  is  concerned.  Is  enforceable 
by  dther  party  against  tbe  other. 

[S]  3.  Defendant  argues  that  he  diould  not 
answer  In  damages  for  his  tellnre  to  perform 
his  part  of  the  contract,  because  of  the  fact 
that  I.  J.  Frost  was  acting  aa  the  agent  for 
both  parties  in  bringing  about  the  execution 
of  the  contract  for  the  exchange  of  proper- 
ties. The  evidence  tended  to  show  that  each 
parl7  knew  that  Froet  was  acting  as  the 
agent  of  the  other,  and  for  that  reason  nd- 
ther  party  can  avoid  the  performance  of  the 
contract  or  the  payment  of  damages  for  fail- 
ure to  perform  It,  If  the  Injured  party  dects 
to  pursue  the  latter  remedy. 

[4]  4.  The  defendant  argues  that  the  evi- 
dence of  the  plaintiff  did  not  show  that  he 
had  tendered  to  the  defendant  a  deed  for  the 
property  in  Manhattan.  The  answer  of  the 
defendant  alleged  that  he  had  notified  the 
plaintiff  that  he  would  not  comply  with  tbe 
contract.  Under  such  drcumstances,  It  was 
not  necessary  for  the  plaintiff  to  tender  a  deed 
to  the  defendant  before  comraencing  this  ac- 
tion. BeU  v.  Wright,  31  Kan.  236,  1  Pac.  695 ; 
Chadsey  v.  Condley,  62  Kan.  S53;  62  Pac.  663. 

[I]  6.  Tbe  abstract  of  title  furnished  to 
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One  defendant  was  not  satlsCactoTr  to  him. 
Bis  objection  thereto  was  based  on  the  ea- 
tabUahment  of  Qie  dralnase  dlatzlcL  The 
contract  provided  that  each  party  should  fur- 
nish a  satisfactory  abstract  to  the  other.  On 
the  trial  It  was — 

"admitted  by  and  between  the  plaintiff  and  the 
defendant  that' the  plaintiff  furnished  an  ab- 
stract to  the  south  half  of  the  northwest  Quar- 
ter of  section  24,  in  towniAiip  9,  range  Pot- 
tawatomie coon^,  Kan.,  and  that  tiie  absttact 
showed  a  mortgage  of  $4,800  against  the  premis- 
es, and  that  it  also  showed  the  organisation  and 
eatftblUhment  of  a  drainage  district,  known  aa 
the  Belvue  district,  which  organizaUon  and  es- 
tablishment was  prior  to  the  date  of  the  contract 
involved  in  this  action,  and  that  the  defendant 
was  satisfied  with  the  title  in  every  other  re- 
spect, other  than  the  showing  of  the  drainage 
district  thaieon." 

Frost,  the  agent,  testified  that  he  saw  Im- 
menschnh  about  10  days  after  the  contract 
was  signed,  and  further  testified  as  follows: 

.  "Question :  What  took  place  tiiexe? 

"Answer:  Ur.  Immensdiuh  came  In  and  told 
me  he  didn't  think  we  coald  go  thronih  with 
the  deal.  I  asked  him  why.  He  said  because 
be  didn't  think  White  could  give  a  title  to  the 
place.  I  answered  him  by  saying  that  would 
be  up  to  White;  that  White  agreed  to  give  a 
good  title  and  he  would  have  to  do  it.  He  says : 
*Mr.  Frost,  I  don't  believe  I  can  deed  the 
property.  I  can't  do  it  without  taking  it 
through  court,  and  it  will  cost  me  more  than 
I  want  to  pot  np  to  take  it  through  court.' 
Then  be  told  me  something  about  a  drainage 
district  that  was  to  go  through  the  land  that 
he  was  buying. 

"Question :  What  further  took  place?  Any- 
thing said  about  the  contract? 

"Answer:  Immenschuh  wanted  the  contract, 
and  I  said  I  could  not  let  him  have  it ;  neith^ 
wonld  I  let  White  have  it.  Some  time  after- 
wards Mr.  Wller  came  in,  a  lawyer  from  St. 
Marys,  and  wanted  the  contract,  and  I  ^  not 
let  him  have  it,  bnt  I  let  him  take  a  copy. 

"Question:  Was  anything  said  by  Ibnmen- 
schub  concerning  paying  you  at  tiiat  time  in 
your  office? 

"Answer:  Tes,  Mr.  tmmenschuh  said,  *1  am 
going  to  try  to  get  out  of  this  deal,  and  I  want 
you  to  stay  by  me  and  help  me  ont  of  it.'  I 
told  him  there  was  nothing  to  stay  by  only 
the  contract.  He  says,  'I  will  pay  you  for 
your  trouble,  and  you  will  have  the  property 
back  on  your  list  again.*  I  says:  'Ton  al- 
ready owe  me  a  commission ;  that  ia  already  due. 
noAer  the  oontracL' " 

From  that  eridenoe  the  court  could  have 
found  that  the  objection  to  the  abstract  was 
not  made  in  good  faith ;  on  the  other  band, 
the  court  could  have  found  to  the  contrary. 
'  If  the  defoidant  In  good  faith  objected  to  the 
abstract,  or  rather  to  the  title  disclosed  by 
the  abstract,  he  could  not  have  been  compel- 
led to  perform  the  contract,  and  would  not  be 
liable  for  damages  for  his  failure  to  do  so. 
Hollhigsworth  v.  Colthurst,  78  Kan.  455,  96 


Pac.  851, 18  L.  R.  A.  (N.  S.)  741«  130  Am.  St. 
Rep.  382 ;  Read  r.  Lof tus.  82  Ean.  485,  108 
Pac.  850,  81  li,  R.  A.  (N.  S.)  457 ;  Hodges  v. 
Feny  ft  Co.,  02  Kan.  21, 140  Pac.  102;  Barney 
T.  Thoi8<»,  M  Kan.  150, 146  Pac.  315 ;  Cana- 
dayv.  Miller,  102  Kan.  677, 171  Pac.  651.  The 
good  faith  of  the  defendant  in  making  his  ob- 
jection to  the  abstract  was  a  question  of  fact 
to  be  found  by  the  court  tmn  the  evidence^ 
and  could  not  propaly  be  determined  on  a 
demurrer  thereto. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded,  with  direcUons  to  overmie  the  de> 
murrer  to  the  eTldenoe  ami  to  proceed  in  ac- 
cordance with  the  prlndpies  herein  set  ftnth. 

All  the  Justices  concurring. 


WHITI]  T.  BERKSON  BROS.  CLOAK  & 
SUIT  CO.  et  al.    (No.  22230.)* 

(Supreme  Conrt  of  Kansas.  Feb.  7, 19S0J 

(BtOahtm  by  the  Ootirt.) 
1.  Uasteb  ahd  bbbtans  ^»114— Mnx  kzibt- 

KKCE  OF  0nP  IN  PASSAOXWAT  WBIOE  UGHT 
HAVl  SXBH  ATOII»D  HOT  ItEOUGKNOE. 

In  the  absence  of  something  exceptional  in 
the  surroundings  and  conditiona,  a  liability  for 
negligence  on  the  part  of  an  emidoyer  cannot 
be  founded  merely  upon  tlfe  existence  of  a  step, 
which  might  have  been  avoided  by  the  employ- 
ment of  a  different  construction,  in  a  passage- 
way or  walk  or  entrance  tf  a  building  where 
his  employes  pass  and  repass. 

%  NxQLiGnnox  «a>186(EI^EviDBncx  or  svb- 

SSqtJEHT  BXPAXB  IMSUJflUIMIT  W09  8ITB1CI8- 
BlOn  OT  OASS  TO  31JKT. 

Although  evidence  of  subsequent  repairs  is 
adnii8sU)ls  in  a  personal  injury  case  where  an 
issue  of  fact  Is  presented  as  to  whether  suffer- 
ing Uie  existence  of  certain  conditions  amounted 
to  ne^gence,  yet,  if  there  is  otherwise  no  bas- 
is for  submitting  tlut  issue  to  the  Jury,  the 
lacking  ingredient  cannot  be  thus  supplied. 

3.  NBGXiaiKOB  4s»186(5)— BviDEircs  of  oth- 

EB  INJUBIZS  INSUrFICIXNT  FOB  JTJBT. 

The  same  ia  true  of  evidence  of  other  inju- 
ries than  that  sued  for  having  occurred  at  the 
same  place. 

4.  MABTBa  AND  SBBVAHT  ^S>Xad-~BEqvmm  FOB 
HABIB  NOT  BA8I8  FOB  I.LABIUTT  VOB  XNJCTT 

BT  STTTlCBLINa  OH  STEP. 
In  an  action  by  an  employ^  for  injuries  oc- 
casioned by  his  stumbling  upon  a  step,  the  fact 
that  he  bad  been  requested  by  bis  employer  to 
lose  no  time  cannot  form  a  basis  for  liability. 

5.  Masteb  and  bebvant  «=»129(1)  —  Dereo- 

TITE  DOOB  ZATOH  NOT  BASIS  OF  LIABLLITY 
FOB  INJUBT  BT  DEFBCTIVB  STEP. 

Where  an  employe  stumbled  upon  a  step  as 
he  was  about  to  open  a  door  to  pass  through, 
and  fell  agunst  a  glass  panel,  breaking  it  and 
receiving  severe  cuts,  liatnlity  of  the  employer 
cannot  be  based  on  a  defective  condition  of  the 
latch  which  prevented  the  opening  of  the  door. 


jjfcsFor  othv  cases  see  same  topic  and  KEY-NUUBBB  In  all  K^-Numbared  Dlgeata  and  Indazc 
•For  opinion  on  motton  for  rshearlng,  see  IBS  Pao.  BS. 
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6.  MASTXB  and  6EBVANT  «=s>2&4(i)  —  NeOU- 
GENCE    IS    FAILING    TO    OIVK    NOTXCB  OF 
OOAJtaX  IK  PASSAOEWAT  NOT  WITHIN  HBOLI- 
OENCB  PLEADED. 
A  niliiiff  that  DegUgence  In  failing  to  give 
the  plaintiff  notice  of  a  change  in  the  construc- 
tion of  a  walk  was  not  involred  becanse  not 
pleaded  held  not  to  be  open  to  objection. 

Appeal  from  District  Court,  Shawnee 
Ooimt7. 

Action  by  Catherine  White  aealnat  the 
Berkwm  Bros.  Gloftk  A  Suit  Oompany  and  ita 
manager.  From  an  order  granting  new  trial, 
plaintiff  appeals.  Order  affirmed. 

J.  S.  Enamlnger  and  J.  J.  gctaflndE,  botiti  oC 
Topeka,  tor  appellant. 
Ed.  D.  iltSwme,  of  Tcveka,  for  appellees. 

MASON,  J.  On  December  80,  191S,  Mrs. 
Catherine  White,  while  in  the  employ  of  the 
Berkson  Bros.  Cloak  &  Suit  Company,  was  In- 
jured by  failing  against  a  door,  her  arm 
being  hadly  cut  by  the  breaking  of  a  glass 
paueL  She  broa^t  an  action  against  the 
company  and  its  manager,  alleging  that  her 
injury  was  due  to  their  n^llgence.  A  Jury 
trial  resulted  In  a  Terdict  tor  the  plalntifT. 
The  trial  court  sustained  a  motion  for  a 
new  trial  up<Ri  the  sole  ground  that  there  was 
no  evidence  ot  any  actionable  negligence  oa 
the  part  of  the  defendants.  The  plalntifD 
am)eals. 

A  laratory  nsed  by  the  emidoyds  of  the  com- 
pany was  situated  in  the  basement  under  its 
salesroom.  Access  to  it  was  gained  by  means 
of  a  wooden  stairway  In  the  alley  back  of 
the  building,  leading  from  a  door  in  the  rear 
of  the  salesroom  (by  means  of  several  turns) 
to  a  position  facing  the  door  leading  into  the 
bas^ent  and  eulistantially  four  feet  from  It 
A  wooden  walk,  sui^rted  hy  stringers  rest- 
ing on  the  ground,  ran  from  the  foot  of  the 
statrs  to  the  stone  forming  the  door^ll,  the 
west  face  of  which  it  met  at  a  distance  of 
from  five  to  eight  inches  below  the  upper 
surf&ce,  forming  a  step  of  that  hei^t  at  the 
entrance  of  the  door,  some  eighteen  inches 
from  it.  Formerly  this  walk  had  been  raised 
above  the  ground  so  that  it  was  flush  wltb 
the  tO!p  of  the  stone,  but  In  the  course  of  re- 
pairs made  about  a  month  before  the  accident 
it  had  been  lowered  to  the  podti<»i  stated. 

[1]  1.  The  plaintiff  at  the  tlrae%f  her  In- 
Jury  had  descended  the  stairway  and  was 
about  to  alter  the  basement  when  she  stum- 
bled and  fell  forward.  She  threw  up  her 
left  arm  and  It  went  through  the  glass  of 
the  door.  Her  principal  contention,  Is  that 
the  lowering  of  the  walk  already  described 
had  resulted  In  making  the  entrance  unsafe, 
and  ita  maintenance  in  that  condition  consti- 
tuted negligence  which  occasioned  her  fall,  by 
Tirtne  of  the  existence  of  the  step.  The  claim 
is  not  that  the  step  was  too  high  or  too  low,  or 
that  there  was  any  d^ect  In  Its  constmctlon, 


beyond  the  mere  fact  of  Its  twlng  Qwre  at 
all.  bnt  that  Its  oitlre  rumination  was  a  duty 
imposed  on  the  company  by  its  obligation  to 
exercise  reasonable  care  for  the  safety  of 
its  employAB.  Hie  mUc,  of  coarse,  wigbt 
have  been  maintained  at  iU  fbnner  level, 
tbns  doing  away  with  the  istep;  and  equally, 
of  oouise,  an  apinoadti  whldl  Indudes  a 
step  may  be  denned  less  safe  than  (me  whidi 
Is  oiarely  level;  and  it  la  argued  Hiat  wheth- 
er or  not  ordinary  prudmoe  required  the 
toraer  constmctloa  to  be  maintained  la  a 
Question  upon  nUcb  reasonable  minds  may 
differ,  and  thertfcne  a  tmie  me  to  be  sntHnlt- 
ted  to  the  Jury.  If  this  la  so,  however,  titen 
it  follows  that  whenever  an  employe  in  Uie 
course  of  his  work  is  Injured  by  stumbling 
over  a  step  the  existence  of  which  coald  have 
been  avoided  by  the  adtvtlon  of  a  different 
method  of  omatnictlom,  a  anestioa  of  fact — 
one  for  the  determination  of  a  Jury— ariaea 
as  to  ttte  onpkver'B  llatdllty.  We  do  not 
regard  the  obligation  to  provide  a  safe  idace 
to  WOTk  as  axtendtng  ^t  tax.  Unless  fben 
be  something  exceptional  in  the  snrroundiiw 
and  conditions,  we  do  not  Olntc  diat  a  lia- 
bility tax  negllgenoe  can  be  founded  merely 
upon  the  fact  that  emplt^es  are  required  to 
make  use  ot  a  passageway  w  walk  or  oi- 
trance  to  a  building  whliA  indudes  a  st^  not- 
withstanding It  was  practicable  to  have  avoid- 
ed it  by  employing  a  different  oonstmction. 
The  &i^oyer  la  not  bound  to  adt^t  any  partic- 
ular method.  8  labatfs  Master  &  Servant 
(2d  Ed.)  S  931.  The  manner  in  whidi  the  case 
was  disposed  of  makes  Immaterial  for  pres- 
ent purposes  all  Questi<Mis  save  those  relat- 
ing to  the  negligence  of  the  defendants,  and 
the  matter  of  the  plaintiff's  own  conduct  need 
not  be  considered.  However,  her  testimony 
as  to  how  the  injury  occurred  serves  to  em- 
phasise the  fact  already  stated  that  It  was 
the  existence  of  the  step,  and  not  anything 
peculiar  in  Its  position  or  c<mstructi(m,  that 
caused  her  to  stumble.  A  part  of  her  croas- 
examinatlcw  reads': 

"Q.  Well,  was  there  anything  defective  in  the 
doorstep?  A.  I  don't  know  if  you  would  call 
it  a  defect  or  not. 

"Q.  No;  it  was  a  solid  atone  doorstep,  wasn't 
it?  A.  Tou  know  how  it  was,  don't  you? 

"Q.  No;  I  want  you  to  answer  my  question. 
A.  Solid  stone.  •   •  • 

"Q.  Anything  the  matter  with  it?  A.  Not 
that  I  know  of. 

"Q.  Nothing  the  matter  with  the  walk?  A. 
Not  that  I  know  of— a  thing. 

"Q.  And  there  wasn't  anything  to  keep  you 
from  seeing  the  stone  step,  was  there?  A.  I 
failed  to  notice  the  walk. 

"Q.  Yon  had  to  step  down  the  first  thine? 
A.  Yes. 

"O.  You  knew  there  was  a  step  down  there? 
A.  There? 

"Q.  Yes;  when  yon  stepped  off  of  It?  A.  Yes. 
"Q.  Xou  knew  that  yon  had  to  step  off  there, 
that  had  been  lowered,  and  knew  it  as  well  as 
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•aybody?  A.  No;  I  want  looUsff  Kt  tiie 
walk.  •  •  • 

"Q.  Ton  had  rood  ejMd^t,  ffidn't  yonf  A. 
Tea. 

"Q.  And  naed  that  eyeright  Wai  there  any- 
tblng  to  preTent  7011  seeing  the  condition  of 
that  walk  and  the  condition  of  both  those  steps, 
the  one  at  X  [the  foot  of  the  stairwar],  and 
the  one  where  the  raise  was,  the  atep  ta  frant 
of  the  doorT   A.  No. 

"Q.  Not  a  thing?   A.  No. 

"Q.  Tou  oonld  see  it  as  vdl  as  aaybodr? 
A.  I  wasn't  looking  at  it. 

"Q.  I  know;  but  if  yon  had  used  a  Uttle  bit 
of  care,  why,  yoa  conld  have  s««a  it  as  waU  as 
anybody.   A.  Yes." 

[2]  2.  As  soon  as  the  acddeat  occurred 
a  change  was  made  In  the  walk  by  raising 
It  to  Its  old  position  on  a  level  with  the  door- 
sill.  The  plaintiff  urges  Oiat  this  in  Itself  was 
comi)etent  evidence  that  the  defendant  liad 
been  negligent  in  snfifertng  the  existence  ot 
the  at^.  The  great  weight  of  authority  is 
against  the  admission  of  evidence  that  changes 
or  repairs  were  made  after  the  acddent,  for 
the  purpose  of  showing  negligence  In  per- 
mitting the  former  conditl(»i  to  exist  1  Wig- 
more  OQ  Evidence,  |  283  ;  2  J'ones  on  Et1< 
dence  (Horwitx  Bd.)  f  288;  20  tt  O.  L.  179, 
180.  'Tbe  mie  allowing  the  admission  of  sncb 
evidence  has  been  abandoned  In  nearly  or 
quite  all  the  jurisdictions  outside  of  Kansas 
in  which  It  was  at  one  time  recognlxed.  Note 
32  Ll  R.  A.  (N.  S.)  1127,  11S4.  Here,  how- 
ever, it  remains  In  forces  Howard  v.  Osage 
City,  89  Kan.  206, 132  Pac.  187.  The  admis- 
sion of  such  evidence  can  hardly  be  harmful 
In  Itself,  and  in  some  tdtnatloDs  it  may  be 
helpful,  aa  aiding  in  the  solution  of  an  exist- 
ing issue  of  fact  But  wh«re.  aa  in  this  In- 
stance, tbere  is  otherwise  no  basis  for  sidxnlt- 
tlng  the  gueetlmi  of  the  defendant's  liability 
to  the  Jury,  the  lacking  ingredient  cannot  be 
thus  supplied.  The  employer  Is  not  bound  to 
adopt  the  safest  possible  conrtrnctlon,  and  if, 
after  an  accident  he  sees  fit  to  change  a 
reasonably  safe  arrangement  into  a  still  safer 
one,  he  cannot  merely  by  that  act  be  subject- 
ed to  a  llahUity  which  would  not  otherwise 
exist 

[3]  S.  There  was  evidence  tliat  several  oth- 
er emi;d(^$s  had  stumbled  at  the  step,  and 
this  is  likewise  relied  upon  as  a  basis  for 
sending  the  case  to  the  jury.  As  In  the  mat- 
ter just  referred  to,  the  evidence  would  be 
entitled  to  consideration  In  a  doubtful  case 
— doubtful  upon  an  Issue  of  fact-^ut  would 
not  serve  to  create  sudi  an  Issoe  when  n<Hie 
had  before  existed. 
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[4]  4.  The  plaintiff  teetlfled  Oat  she.  with 
other  employes,  had  been  requested  by  the 
manager  never  to  be  ofF  the  floor  of  the 
salesroom  longer  than  necessary.  On  the  Is- 
sue of  contributory  negligence  this  might  have 
had  some  bearing  as  toidlng  to  ezi^aiii  any 
haste  on  her  part,  but  cleeiiy  liability  on 
the  part  of  the  defendants  could  not  be 
founded  upon  It. 

[5]  6.  The  plaintiff  steaded  and  appeared 
to  place  reliance  upon  a  matter  not  hereto- 
fore referred  to.  The  latch  of  the  basement 
door  was  out  of  order  and  required  some- 
what carecful  manipulation  to  permit  the 
opening  of  the  door.  The  plaintiff  testified 
tliat  aa  she  stumbled  readied  the  latch 
with  her  right  hand  and  attempted  to  open 
the  door,  but  the  defect  referred  to  caused 
It  to  remain  closed.  We  agree  with  the 
trial  court  that  no  liability  on  the  p^rt  of 
the  defendants  can  be  predicated  upon  the 
conditioD  of  the  latch.  It  la  true  that  If 
the  door  had  opened  the  plaintiff  might  have 
fallen  through  the  dowway  instead  of  break- 
ing the  glass,  but  the  latdi  was  not  designed 
as  a  protectlw  against  such  a  happening, 
aox  could  any  such  ccntseqaence  have  been 
reasonably  anticipated  as  a  reault  of  its  be- 
ing out  of-  repair. 

[I]  6.  The  plaintiff  had  been  employed  by 
the  company  at  various  times.  With  the 
exertion  of  .  a  port  ot  Septen^r,  191S,  she 
had  not  worked  for  ft  since  Bfardi  in  that 
year  until  three  daya  before  her  injury. 
Tliera  was  evidence  that  she  had  not  beoi  told 
of  the  idiange  In  the  lenH  of  the  walk,  and 
was  injured  ttie  first  linn  she  used  it  after 
her  retnm.  Tte  jniTi  to  a  qneatioa  as  to 
what  if  anything  there  was  to  prerait  tlie 
plaintiff  from  seei^  and  reaHring  the  con- 
dition of  the  walk  and  sta^  replied:  "Plat* 
form  Cwalfc]  lowered  plaintiff  not  being  in- 
formed"—an  answw  showing  that  the  plain- 
tlff'a  ignorance  of  the  alteration  was  upper- 
most in  their  thou^ts.  The  trial  court  re- 
ferred spedflcally  to  this  feature  of  the  case^ 
saying  that  no  recovery  could  be  had  on 
the  ground  that  the  defoidantB  were  n^l- 
gent  In  falling  to  notify  the  ^alntiff  at  the 
change,  because  shch  negligence  was  not 
pleaded.  The  soimdness  of  this  view  does 
not  appeair  to  be  challenged,  and,  as  no 
ameu^ent  was  asked,  there  seems  no  room 
to  question  it 

The  order  granting  the  motion  for  a  new 
trial  Is  affirmed. 

All  the  Jgatlces  concorrlnc. 
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SANSONE  T.  BTUDBBA£ER  OOBFORA- 
TION  OF  AMERICA.    CNo.  22105.)* 

(Snprane  Court  of  KanBss.   Feb.  7, 1^.) 

1.  CtaATIKZ.  UOBTOAOU  «=al6»-BBUKIXa  BT 

The  defeaduit  aiM  an  anttmobile  b»  flie 
jif^in^ff  and  took  a  diattal  mortgafe- thereon 
to  secure  the  paTmant  of  a  part  of  the  pur- 
chase price.  In  the  order  for  the  antomobUe 
the  plaintiff  stipulated  that  the  title  to  and  the 
right  of  poBsesaion  of  the  antomobUe  should  re- 
main in  the  defendant  antil  the  purchase  price 
should  be  folly  ^Id.  The  diattel  mortgage  did 
not  provide  for  u^ng  the  antomoUle,  if  the 
defendant  Calt  itself  insecnie;  Immediate!; 
after  tbe  sale  and  deUrer;  of  tbe  automobile, 
the  defendant  took  it  from  the  plslntUt  with- 
out his  oonaent  Btid,  that  Uie  taUng  waa 
wrongful. 

2l  Chatiil  KOBTOAen  <«a>172(7)— Saub  «s» 
108-^BRDur  OT  BuxxB'a  vomt  abd  hotbs 

WAa  HOT  A  BBSCUiXOH;    BUTU  OH  XBIBN- 
TIOH  OF  UONBT  COUXJl  8VK  BUXEB  TOB  WE- 
TAKINA  PBOPEKFT  WITHOOT  BIS  OONBENT. 
The  coDtraet  of  sale  was  not  rescinded  bj 
retaming  to  the  plaintiff  the  money,  notes,  and 
other  papers  glTen  for  the  automobile,  and 
the  plaintiff  was  not  estopped  by  retaining  the 
money  and  papers,  nor  did  be  waive  thereby  his 
rl^t  of  actini.  If  the  antomoUU  WM  taken 
withont  Us  Gonaoit. 

8.  TKOTKB  AltD  CONVXBBION  4=941,  60— UBA- 
BLX  TALUB  BECOTBBABIB  WITH  PUNITIVE 
DAKAOEB. 

The  person  from  whom  personal  property 
fliat  has  a  unUe  Tslne  la  wrongfoDy  taken 
has  a  ri^t  to  neorar  tihat  uaUi  'niliie  a» 
actnal  damagae,  and  a  flndtng  waA  actual 
damagea  will  support  a  Tsvdiet  and  a  judgmeot 
for  pnnitiTe  damagea. 

Appeal  from  Dlatrlct  Court*  Wyandotte 
Oourtr. 

Actim  by  Jobn  Sanaone  agalaat  tlie  Stnde* 
baker  Onporathm  tt  America.  Judgment 
fior  plalntur  aftn  tale  eonseBt  to  s  nmlttl- 
tur,  and  dtfendant  appeala.  AfBrmeO. 

John  F.  Cotter,  of  South  Bend,  Ind.,  A. 
Xi.  Berger,  of  Kansas  City,  Ean.,  and  Warner, 
Dean,  McLeod  &  Langworthj  and  J.  P.  Eem, 
all  of  Kansas  City,  Mo.,  for  appellant 

HMTod  &  Roberts,  of  Kansas  Oitr,  Kan., 
for  api>ellee. 

MARSHALL,  J.  The  plaintiff  commenced 
this  action  to  recover  damages  for  the  wrong- 
ful taking  from  him  of  an  automobile  which 
had  just  been  sold  to  him  by  the  defendant 
Judgment  was  rendered  in  favor  at  the  plain- 
tiff for  95EE(K  and  the  defendant  appeals. 

In  Kansas  City,  Mo.,  the  plaintlfl  pur- 
chased a  used  automobUe  of  the  defendant 
for  the  sum  of  $775,  of  whlci  $100  was  paid 
In  CH£h.  and  the  remainder  waa  to  be  paid 


In  Inatallmenta,  eadi  of  whitdi  vaa  repre- 
sented by  a  promissory  note  signed  by  tbo 
plaintiff,  and  all  the  notes  wwe  dellTwed 
to'^tbe  defendant  Tbe  plaintiff  executed  to 
the  defendant  a  diatt^<  mortgage  on  tbe 
automobile,  wbldi  diatbd.  mtntgage  stlpa- 
lated  tbat~ 

"If  said  John  Sansone,  41S  Kansas  A-ts..  K. 
C,  Kansaa,  shall  default  in  the  payment  of 
said  indebtedness,  or  any  part  thereof,  irtuai 
the  same  shall  become  due  and  payable,  or  if 
he  shall  aell,  or  attempt  to  sell,  remove  or  at- 
tempt to  remove  said  proper^  out  of  Wyandotte 
county,  Kansas,  at  any  time  before  said  indebtr 
edness  is  folly  paid  and  discharged,  whether 
tha  same  be  due  or  not  tltc^  it  shaU  be  lawful 
for  tbe  aaid  Stndebakcr  Corporation  of  Anusl- 
ea  or  any  on»ln  thdr  name,  to  take  poasesrion 
of  said  property,  irtieraTer  it  may  be  found  and 
sell  the  same  in  any  manner  they  shall  think 
fit  and  out  of  tbe  pmoeeds  arising  from  said 
sale,  pay  off  said  indebtedness,  or  so  much  there* 
of  as  ahall  be  unpaid,  together  with  the  costs 
and  expenses  of  sidd  sale,  and  the  overplus,  if 
any  there, be^  shall  be  paid  to  the  laid  John 
Sansone,  41S  Kansas  Ave.,  Kansas  City.  Kan." 

Tbe  plaintiff  signed  an  order  for  the  auto- 
mobile in  which  be  stated  tha^• 

"The  tiUe  to  and  rii^t  of  possession  of  said 
motorcar  sliall  remain  in  you  until  conveyed  or 
unto  the  full  purchase  price  is  paid  in  money.'* 

When  the  order  for  the  automobile  had 
beat  signed,  tbe  $100  bad  beoi  paid,  tbe 
notes  bad  been  executed,  and  the  chattel 
mortgasB  bad  been  given,  tbe  automobile 
was  delivered  to  tbe  plaintiff,  and  he  and 
anotbo:  person  by  the  name  of  Terry  drove 
it  away.  A  Mrs.  Anderson  was  also  In  the 
automobile  at  that  tlm&  niey  drove  to  the 
borne  of  Mrs.  Anderson,  In  Kansas  City. 
Ho.,  where  she  and  &e  plaintiff  remained 
for  about  an  boor.  When  they  came  oot 
of  the  boose,  Terry  drove  the  automobile 
to  a  street  crossing  to  torn  around.  While 
at  die  crossing,  Hr.  Outtlng  and  anoOier  per- 
son, employ^  Gt  tbe  defendant  drove  up 
to  Mr.  Terry,  and  Mr.  Gutting  demanded 
poqsesslon  of  the  automobile.  Possession 
was  there  given.  Mr.  Gutting  then  drove 
to  the  bome  of  Mrs.  Anderson,  told  tbe  plain- 
tiff that  tbe  deal  could  not  go  throngfa,  and 
left  with  tbe  plaintiff  the  $100  that  bad  been 
paid,  the  notes,  and  the  other  papers  con- 
cerning tbe  transaction.  Wben  tbe  money 
and  papers  were  handed  to  tbe  plaintiff,  be 
said  to  Mr.  Gutting,  "This  Is  a  hell  of  a  way 
to  do  business."  The  plaintiff  retained  the 
money,  tbe  notes,  and  the  papers. 

The  plaintiff  intended  to  use  the  auto- 
mobile in  the  Jitney  business  between  the 
stockyards  and  Kansas  City,  Mo.  Four  days 
later  be  purchased  another  antomobUe.  Tbe 
testimony  tended  to  prove  that  the  profits 
derived  from  the  use  ot  that  automobile 
ran  from  $10  to  $26  a  day.   Hie  plaintiff 
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■ned  for  $1,000  actual  damasM  and  9500 
ponltlTe  damages.  The  Jury  returned  a 
rerdlct  for  ^iJEOO.  The  conrt  directed  that 
I8S0  of  the  verdict  be  remitted,  which  was 
AooB,  and  Judgment  was  rendered  tor  fSfiO. 
[1]  1.  It  Is  oontended  that— 

"Hie  defendant  had  a  right  to  take  possesalon 
of  the  autiMnoUle  under  the  panUioBB  of  its 
afreoment  with  the  jIMatiM,  provided  It  conld 
do  so  vitbodt  taeem  or  fravd." 

TbiM  ctmtoatlon  Is  based  on  the  tenns  of 
the  chattel  mortgage  and  of  the  order  for 
the  automobile.  It  had  Jnst  been  sold  and 
dellTered  to  the  plaintiff.  There  had  heea 
no  breach  of  the  conditloiis  of  tba  chattel 
mortgage.  It  did '  not  prorld«  that  If  the 
def^idant  felt  Itself  insecure  It  mi^t  take 
possesstm  of  the  automobile,  and  did  not 
contain  )any  other  equlmlent  sCtpolatlon. 
The  automobile  had  been  sold  in  Kansas 
City,  Mo.,  and  had  not  readied  Wyandotte 
oonnty,  Kan.,  when  the  defendant  retook  it. 
Neither  the  chattel  mortgage,  nor  the  pro- 
vision in  the  order  that  "the  title  to,  anot 
tight  of  poesesslon  of  said  motorcar  shall 
remain  In  you  untU  conveyed  or  until  the 
full  purchase  price  Is  paid  in  money,"  Justi- 
fied the  defendant  In  taking  tlie  automobile 
from  the  plalntUt  Immediately  after  the  sale 
had  been  made. 

[2]  2.  The  next  oontoitlon  presented  U 
that— 

"The  plaintiff  cannot  win  tain  an  acti<m,  in 
any  event;  after  aeqniflieing  in  the  defandsntfa 
taUng  the  autonobils  and  acoeptiag  and  re* 
tslning  tiba  moBey  and  notas  pstd." 

This  oontmtloa  is  based  on  the  argument 
Qiat  fbeze  was  a  readsaioa  ct  the  etmtract; 
that  the  plaintiff  is  eett^ped  from  demand- 
ing the  Talua  of  tlie  automofaU^  or  of  Its 
use;  and  that  the  i^lntlff.  If  be  had  any 
right  of  action,  bad  waived  that  right  Tbia 
ugnment  la  based  on  the  fact  that  tiu  $100 
paid,  and  the  notes  and  papers  ^ven  in  the 
pnndiaBe  of  the  automobile,  were  returned 
to  the  plaintiff  and  were  retained  bgr  blm. 
Rescission,  estoppel,  and  waiver  were  qnea- 
tlons  of  ftct  They  -wae  submitted  to  the 
Jury  by  the  'Instructtona,  and  the  Jury  by 
its  genera  rerdlct  found  that  the  defendant 
took  the  aut<»ttoblle  from  the  plalirtiff  against 
the  plalntltt's  wllL  TbevebuB,  this  coaten- 
tUm  of  the  defendant  fails. 

[t]  8.  The  defendant  insists  that  Qie  ^aln- 
tiff  Is  not  oitltled  to  more  than  nominal 
damages  for  the  reason  tibat  there  was  no 
comj^etait  erlderoe  to  duw  actual  damages. 
Tbo  plaintiff  introduced  evldenoe  concerning 


the  busings  In  which  he  Intended  to  nse 
the  automobile.  Hut  evidence  tended  t» 
prove  that  the  proflta  on  such  use  would  have 
been  f  10  to  ¥26  a  day.  Four  days  after  the 
purchase  of  the  automobile,  the  plaintiff 
procured  anothw  ona  During  those  four 
days  he  was  derived  of  the  use  of  the  auto- 
mobile sold  to  him  by  the  defendant  He 
lost  the  Talne  of  that  oasb  At  that  time  the 
nse  of  an  automobile  flor  the  tranjqtortation 
of  persons  for  pay  was  an  estabUsbed  busi- 
ness, and  the  profits  derived  therefrom  could 
be  ascertained  with  reasonaUe  certainty. 
From  the  eWdnice  to  show  such  profits,  the 
value  of  the  use  of  the  automobile  could  be 
ascertained.  The  idatntlff  was  entitled  to 
recover  the  Talue  of  that  use.  Tandle 
Kingsbury,  17  Kan.  1S6.  22  Am.  Rep.  282 ; 
Ledd  V.  Brewer.  17  Kan.  20t;  Bell  t.  damp- 
bell,  IT  Kan.  211;  Palmer  Melneia»  IT 
Kan.  478;  Kennett  t.  Fiekd,  41  Kan.  211, 
21  Pac.  86;  Werner  T.  Oraley,  04  Kan.  888. 
88  Pac.  482;  Bank  Showers,  eS  Kan.  431, 
70  Pac.  832r  Reeves  t.  Basene,  78  Kan.  ^3. 
38b,  91  Pac.  77.  128  Am.  St  Bep.  1ST;  Corn- 
well  T.  Moss.  95  Kan.  229,  281, 147  Pac.  824 ; 
Id.,  99  Kan.  822,  524,  162  Pac:  29&  Tbga^ 
were  actUms  In  replevin.  There  can  be  no 
difference  In  the  measure  of  damage  where 
property  Is  wrongfully  taken  in  an  action 
In  re^vln  and  vrbexe  property  Is  wrtm^ 
fully  taken  without  a  writ  of  replsTln.  Tb» 
value  of  the  use  of  Uie  propwlj  taken  can 
be  recovered  In  either  kind  of  action. 

Evidently,  when  the  court  directed  a  re> 
mission,  at  9850.  it  reduced  the  actual  dam- 
ages foimd  by  tiie  Jury  from  $1,000  to  fsa 
Fifty  dollars  as  the  value  of  the  use  ot 
the  automobile  was  supported  by  the  evl- 
denoa  which  tended  to  show  that  the  profits 
frf  the  automobile,  during  the  four  days  In 
which  the  plaintiff  was  deprived  vt  Its  ns^ 
were  from  $10  to  |25  a  day.  The  loas  to 
the  i^aintlff  was  actual  damage,  suCh  as  will 
snataln  a  Judgmoit  for  ponttlve  damages. 
If  the  acts  of  tbe  defendant  were  maUdoas 
or  wanton.  TbB  mallejOnsneaa  or  wantoor 
ness  of  the  defendant  was  submitted  to  the 
Jury  by  Che  Instructions,  and  tbe  Jury  again 
found  against  the  defendant  That  finding 
is  c(»iclnslve  If  there  was  evldfflioe  fr<mi 
whldi  the  Jury  could  reasonably  conciade 
that  the  defendant  had  acted  ^ther  mall- 
dously  or  wantonly.  Tbe  defendant  took 
the  automobile  away  from  the  plaintiff  al- 
most immediately  after  Baling  It  to  hlnu 
That  wairanted  the  Jury  In  finding  that  the 
d^endant  acted  malldoualy  or  want<ml;. 

The  Judgment  Is  affirmed. 

All  the  Justkes  concurring. 
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STATB  T.  HATBS.   (No.  22300.)* 
(Supreme  Ooiut  of  Kaasei;  Feb.  7,  102ft) 

(ByUabut  1nf  th«  Court  J 

1.  CtaKIlIAL  LAW  ♦ssTSfK?),  741(8)— VoLim- 
TABT  CHABAOTEB  OF  C0NTES8I0H  IB  A  QTJBS- 
TION  TOB  THK  OOUBT,  AHI)  ITS  WKIQHT  IB 
TDK  THE  JTIBT, 

Wbether  a  confession  of  one  aecnsed  of 
crime  is  volantary  and  admissible  in  evidence 
is  a  question  to  be  determined  hj  the  court  In 
the  ilrst  Inatane^  and  If  beld  to  be  Toluntary 
and  admissible  the  wd^t  and  eredibllitr  to  be 
atta<±ed  to  it  are  qnestiona  for  the  determina- 
tion of  tiw  iviy. 

2.  Cbucinal  law  «=>1168(4)  —  DBTEKinsA- 

TXON  or  OONVLIOI  IN  ETIDENCB  AB  TO  VOLOK- 
TABY  CHABAOfBK  OT  OOimSSION  WnX  NOT 
BB  DinUJUlBD. 

A  confflct  In  the  evidence  as  to  tJie  volnn- 
taiy  ehanieter  U  -til*  confeBrion  is  to  be  settled 

like  any  other  disputed  queelioa  of  fact. 

8.  OaaasAx.  uw  «cs9lK19(S,  9>^^Rraa6xoN 
WETLs  at  oulMfopi  ra  ahbwkb  to  QramoRa 

MAT  BB  TOLTnitaBr, 

Tbat  It  waB  Mad*  wUte  tte  defeotent  was 
in  eoBtody  and  in  answer  to  qnestions  ^poend- 

ed  are  not  niffident  grounds  for  its  rejedjon. 

4.  CBnORAX.  .  UW  «C9&81(3>— SVXDERCK  BVF- 
PICZKNT  TO  SHOW  VOLUNTABT  OOHTBSSZOH. 

The  evidence  relatlnflr  to  the  confession  ex- 
andnad,  and  it  la  Md  to  ba  anffiolKit  to  show 
that  it  was  not  induoed  or  made  under  promif- 
es,  thieat^  or  fear. 

Appeal  tR»n  DlBtrlct  Ooart,  Finney  Coont^' 

Blanche  Hayes  was  convicted  of  mnrder  In 
the  first  desree,  and  she  appeals.  Affirmed. 

Walter  li.  Bullock,  of  Dodge  Cits,  for  ap- 
pellant 

B.  J.  Hopklna,  Atty.  Gen.,  and  W.  O.  Fearce 
and  Edgar  Foster,  both  «£  Garden  City,  tor 
the  Stata 

JOHNSTON,  a  J.  Blaiu^ba  Hayes  waa 
proeecuted  for  feloniously  shooting  and  kill- 
ing bw  burtMud,  and  was  foond  and  adjndff* 
ed  to  be  guilty  of  murdw  in  the  first  degree. 

Tbe  testimony  produced  In  evidence  Includ- 
ed a  written  oonfesalon  of  the  defendant,  giv- 
ing the  details  of  the  homicide,  and  the  only 
questions  presented  en  this  appeal  relate  to 
the  admiaiton  ot  this  ooDfeBston.  The  objec- 
tion to  the  confession,  which  had  beoi  reduc- 
ed to  writing,  algnedt  and  sworn  to  before 
the  derk  of  the  district  coort,  was  that  it 
was  InTfdtmtary.  She  testified  tbat  she  was 
piroBBcd  by  the  officers  and  V.  J.  Braiu^  who 
reduced  her  statemento  to  writing,  to  eater  a 
idea  of  snllty,  and  it  was  snggested  that,  if 
she  would  ctHifass  and  enter  a  plea  of  guilty, 
the  penalty  inflicted  wonld  be  reduced  totfaat 
for  murder  in  the  second  degree.  On  ttie 
other  hand,  Evans  testified  that  the  defend- 
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ant  had  said  that  she  desired  to  make  a  state- 
ment in  reference  to  her  husband's  death. 
First  she  talked  to  him  about  her  chUdrui 
and  the  family  property,  and  then  proceeded 
to  relate  the  drcumstancea  <xt  the  tragedy 
axtA  the  part  ahe  had  taken  In  it.  At  tlie 
conduBlon  of  her  story  Bvans  asked  her  if 
she  was  willing  to  make  and  sign  a  writtot 
statement  of  the  fticts  sbe  had  related,  and 
to  this  ahia  consented.  Braoa  then  sat  down 
at  a  typewriter,  and  the  answers  she  gave  in 
reqwrnse  to  his  qneetlous  were  written  down, 
and  at  the  end  of  each  stotement  or  para- 
graph It  was  read  to  her,  and  her  assent  to 
Its  correctness  given.  At  the  end  of  the 
writfaig  the  cmnplete  statement  was  read 
over  to  her,  and  afterwards  she  took  it  and 
read  it  throngbont  to  the  iwesence  of  the 
clerk  of  the  district  court,  who  had  been  call- 
ed in  to  witness  the  stature  and  administer 
the  oath. 

The  clerk  testified  that  the  reed  or  appear- 
ed to  read  it  over  at  length,  and  then,  placed 
her  signature  to  the  writing  and  swore  to  the 
truth  of  the  statements  contained  In  It  Her 
testimony  that  Inducements  were  hdd  out  to 
her  by  E^rans  that  the  praalt^  would  be  re- 
duced, before  the  confession  was  made,  are 
directly  denied  by  him.  He  did  testify  tbat 
after  the  statements  had  been  made,  and  tlie 
confession  signed  and  sworn  to,  he  did  sog- 
geet  to  the  county  attorney  that,  If  he  were 
acting  in  the  capacity  of  county  attorney,  he 
would  accept  a  plea  of  gallty  to  ihTiPder  In 
the  second  degree  under  the  circnmstanoes, 
and  the  county  attorney  appeared  to  concur 
in  his  suggestion.  This  su^estion  was  not 
addressed  to  the  defendant,  although  It  was 
made  in  her  presence ;  but  he  testifies  that  It 
occurred  after  the  confession  had  been  xaade. 
She  also  had  an  interview  with  the  judge  of 
the  district  court  after  which  she  concluded 
not  to  enter  a  plea  of  gailty,  and  In  the  trial 
she  undertook  to  show  that  the  confession 
was  Involuntery,  and.  that  ahe  was  Innocrat 
of  the  crime  chained.  Of  course,  if  the  con- 
fusion was  Involuntory,  or  extorted  through 
hopes  or  fears  held  out  to  her  by  the  officers, 
It  was  not  receivable  In  evidence. 

[1, 2]  The  admissibility  of  the  c<mfes8ion  la 
a  Question  for  the  coort  In  ttte  first  instance; 
but,  If  it  is  held  to  be  voluntary  and  admia- 
slblOk  the  weight  and  credibility  of  the  evl- 
doice  are  to  be  determined  by  the  Jury.  In 
this  respect  the  fnnction  of  the  Jodfla  is 
somewhat  like  that  ezerdsed  when  he  is  call- 
ed upon  to  determine  the  admissibility  of  a 
dying  declaration.  There  the  court  must  de- 
ride as  a  preliminary  question  whether  the 
declaration  was  made  under  a  aense  of  ln>- 
pending  dissolutltm;  but,  after  the  evidence 
iB  admitted,  Ite  credibility  is  eitlrely  within 
the  province  of  the  Jury.  Stoto  t.  Beed,  03 
Kan.  791, 81  Pac.  174.  The  Jury  may  not  re- 
ject a  confession  as  evldencev  but  it  1b  to  be 
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taken  into  eomOdetatloa  with  tbe  other  erl- 
daice  In  Hie  case,  and  the  Jury  Is  at  Ubwty 
to  r^ndlate  any  part  oC  Om  oonfeBsbm  vrbi(^ 
th^  do  not  beUevB.  12  Oyc  482 ;  2  ^ncmve 
on  KrUeDOO,  1 14S1;  16  a  J.  1 3287. 

[t,  4]  As  to  tbe  Tohintory  diaracter  of  the 
ooufWsUn,  there  was  a  direct  conflict  in  the 
teatlPiony  of  the  d<^flndant  and  that  i^mdnc- 
ed  by  the  state.  This  conflict  la  to  be  deter- 
mined like  any  other  qnestloo  d  fiict,  and 
the  flndins  by  fbe  ooort  that  It  vaa  %(Arm- 
taiy  pnta  that  question  at  rest  Tbe  finding 
of  coBTBe,  la  optai  to  rerieir ;  but  as  the  court 
had  a  much  better  opportunity  to  ascertain 
tbe  truth  than  the  reviewing  court  can  hare, 
its  condwdim,  siviKnted  as  It  was  by  compe- 
tent evidence,  cannot  be  disturbed. 

It  is  fauirted  that  Ute  defendant  was  Inir- 
rled  from  the  place  of  arrest  before  she  could 
eonsnlt  an  sttom^;  bat  Qie  arresting  ofllcw 
was  not  required  to  atop  on  the  way  for  ooo- 
■Dltatkm  with  an  attom^.  nntU  he  had 
obeyed  tbe  conwnand  oC  hte  warrant  and 
fdaoad  the  priatHier  bt  ^  Jail  of  the  county 
where  the  crime  was  committed.  She  was 
arrested  at  Dodge  Oty,  whidi  la  about  fiO 
mUes  fmn  the  place  of  tiiaL  It  is  ccmtend- 
ed  that  the  defendant  having  been  In  custody 
and  in  cbarge  of  an  officer  when  tbe  confee- 
•loo  was  made^  and  that  dke  was  Interrogat- 
ed by  Hmoi,  required  the  rejection  of  the  coo- 
fesslon.  tin  fhet  that  d^lendant  was  to  cus- 
tody whm  she  made  tbe  confession  does  not 
amount  to  undue  iuBuence^  and  neither  does 
the  fact  that  she  was  questioned  by  the  offi- 
cers famish  a  ground  for  ex<dndlng  the 
confession.  Hopt  People^  110  U.  8.  074,  4 
Sup.  Ct  202,  28  U  Bd.  262. 
.  In  tbe  Instructions  the  court  left  to  the  Ju- 
ry tbe  credlblU^  and  wtf^t  to  be  attached 
to  tile  ooufessUn  and  in  hw  brief  no  com* 
Idalnt  Is  made  of  the  instruetksis.  It  most 
be  held  that  the  confession  was  voluntary 
and  pn^ieriy  admitted  to  eridencoh 

Judgmokt  affirmed. 

All  the  Justices  concnrElnfr 


Cnr  OF  SALINA  T.  LAUGHUN. 

STATB  ex  reL  UATHEWS,  Mayor,  t.  SAUB. 
(Nos.  22424,  22460.) 

<8nprems  Court  ot  Kansas.  Itt^  7,  1920l) 

(SvUoliu  by  ibe  Court.) 

1.  CKOailAi;  lAw  «=>280(7,  10>— OBJscnoiT 

THAT  OOlfPUmT  HAS  WOT  BEXX  CXBTIFIED 
BT  THE  POLIOS  JUUOX  HSLO  INSUirXXOIENT, 

■TiDKivcB  sHownre  a  waitkb  or  waitt  or 

GKBXmOATION. 

In  the  first  of  tiiese  eases  whiA  was  an 
peal  from  a  police  coart  to  tbe  district  court, 
an  objection  by  the  defendant  to  the  introduc- 
tion of  evidence  upon  grounds  that  related  wtAt- 

.     «3>For  eour 


ly  to  alleged  defects  in  tbe  transcript  !■  Md 
InsufiBdent  to  raise  tke  contention  that  the  com- 
plaint bad  not  been  certified  up  by  the  police 
jadgfl ;  and  upon  the  facts  stated  in  the  opinion 
it  is  held  that  tbe  defendant  waived  the  want 
of  certification. 

2.  Ihtozicatiito  wjuobs  ^=»276— BnoxMCB 
insnmciEirT  to  sttstain  JunoHnn  roa 

HAINTAININO  LIQUOB  NUISANCK. 

In  the  second  easei  which  was  broogbt  by 
the  state  to  enjoin  the  maintaining  of  a  noisance 
under  the  prohibitory  law,  it  is  held  that  tbe 
evidence  was  insufficient  to  •us tain  a  Judgment 
Bgainst  toe  defendant 

Appeal  from  District  Court,  Saline  County. 

A.  W.  liBUghlln  was  cmvlcted  of  having 
liquor  to  his  possession,  and  on  his  ainieal 
to  district  court  there  was  a  Judgmmt  find- 
ing him  guilty  and  imposing  a  sentence,  and 
be  appeals.  Affirmed. 

Proosedlnf  tor  injunction  by  the  Stoto  <^ 
ICansas,  on  the  relation  of  Edd  Mathews,  a 
cttiaen  of  and  mayor  oit  tito  City  of  Saline, 
Saline  County,  Kan.,  against  A.  W.  Lau^ilin. 
Judgment  for  r^tor,  and  dtfendant  ^tpeals. 
Beversed  and  xonanded,  witb  difeeUons  to 
enter  Judgment  tor  derflendajit 

Khlttle  ft  Knlttifl^  of  Sallna,  tor  appdlant. 
O.  A.  Spenoer,  A.  B.  Buzick,  Jr.,  and  T.  N. 
MuUoy,  all  of  Salina,  fbr  appelleee. 

POBTBR,  J.  These  appeals  raise  dUEwmt 
fluestlona  of  law,  but  inrolTe  the  same  facts, 

and  were  submitted  togetbu*. 

The  appellant  was  a  restourant  kaeper  at 
Sallna.  On  the  night  of  November  U,  IftLS, 
after  the  day's  business  was  ended,  the  appel- 
lant with  three  friends  retired  to  a  rear  room 
of  the  restaurant,  turned  out  the  U^ts,  sott- 
ed themselves  about  a  table  and  runained 
until  about  mldnl  j^t,  wh»  poltee  officers  de- 
manded admlssl(m  to  the  room.  On  this  be- 
ing refused,  tbe  officus  lirtAe  down  the  door 
and  entered.  One  of  ttie  appeUant^s  frieDds 
who  attempted  to  escape  was  arrested,  and 
a  bottie  of  wtaiAy  was  found  to  his  posses- 
don.  Ttitxe  was  an  odor  of  whisky  to  the 
room ;  thM«  were  four  glasses  <m  toe  table, 
an  empty  whisky  bottie  near  by.  The  avpA- 
lant  and  his  friends  were'  merely  dlsenssing 
a  business  proposition,  but  the  circumstances 
disclosed  by  the  evidence  showed  that  they 
had  beoi  celebrating  the  news  of  the  Armi- 
stice. In  the  police  court  toe  appelant  was 
convicted  on  tbe  diarge  of  having  liquor  in 
his  possession.  He  appealed  to  the  district 
court,  where  there  was  a  Judgment  finding 
htm  guilty,  and  he  was  sentmced  to  pay  a 
fine  of  f200  and  serre  80  days  to  toe  eoonty 

jBlL 

[1]  Tbe  main  potot  upw  which  ai^rallant 
relies  for  reversal  of  that  judgmmt  is  that 
tbe  complaint  upon  which  he  was  tried  to  the 
district  court  was  not  certified  up  by  the 
Judge  of  tbe  police  court  In  Stoto  t.  Ander- 
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son,  34  Kan.  116,  8  Fac.  275,  it  was  beld  error 
to  compel  defendant  to  to  tilal  against  his 
objection  upon  a  complaint  found  among  the 
papers  of  the  case  In  the  district  court  which 
had  not  been  certified  to  nor  autboitlcatBd  In 
any  manner. 

In  State  T.  English.  84  Kan.  629,  9  Pac.  761. 
It  was  held  that,  where  the  defendant  snb- 
mlts  to  trial  without  objection  uptm  a  com- 
plaint not  certified  to  by  the  Justice  of  the 
peace,  but  which  was  saffldent  in  other  re- 
spects, he  will  be  held  to  have  waived  the 
want  of  cerdflcation.  We  think  the  appellant 
waived  it  In  this  case.  His  objection  to  the 
Introdncticn  of  erldraco  related  sol^  to  al- 
leged defects  in  the  transcript,  which  were 
that  the  transcript  was  not  **full  and  com- 
plete" ;  that  it  did  not  "contain  aU  the  mat- 
tor  whldi  would  warrant  a  conviction";  Qiat 
It  did  not  **aHitaln  a  caoj  of  tlie  comjtolnt,  if 
one  was  IsBoed" ;  that  it  tailed  to  state  wheth- 
er a  complaint  In  wrltins  had  ben  filed. 
Had  the  attention  of  the  conrt  been  challeng- 
ed to  the  matter  now  complained  ot  It  would 
liave  been  the  &atj  of  the  ooort  to  postpone 
the  proceedings  and  order  the  cunplalnt  and 
warrant  pn^eriT  certified.  State  t.  Floman- 
dtm,  fS  Kan.  80^  00  Fac.  SM.  There  was  no 
merit  In  the  objection  to  the  transcript  it- 
•elf.  It  was  not  necessary  that  the  transcript 
set  ont  a  copy  of  tlie  oomplalnL  On  the  mo- 
tlon  for  a  new  tflal  It  was  dlsdowd  for  the 
first  time  that  the  complaint  bad  not  beCn 
properly  certified,  and  that  it  bad  not  been 
filed  bn  the  district  ooort  It  was  Ousa  too 
late  for  the  ai^lant  to  tate  advantage  of 
Ote  defects,  because  be  bad  waived  the  mat- 
ter by  proceeding  to  trial  without  objection 
upon  these  specific  grounds.  There  is  another 
objection  to  the  tnnscilpt  because  it  ftlled 
to  set  out  the  names  of  the  witnesses.  But 
tlMn  Is  nothing  to  indicate  that  tb»  appelant 
■oBMed  any  imJudice  by  flie  mnlssion  of  Hie 
names  of  the  witnesses,  and.  besides,  the  trial 
conrtf e  attentloD  was  not  challenged  to  Qiis 
matter.       .  . 

[t]  On  November  14, 1916^  the  stat^  i»i  the 
rdation  of  the  mayor  of  the  city  Salina, 
tnon^  an  injnnctiim  suit  In  the  district 
ooort  against  the  appellant  and  diargad  blm 
with  maintaining  a  nuisance  under  the  pro- 
hibitory law.  Ttam  was  a  Judgmmt  finding 
the  apptiOant  guilty  of  maintaining  a  nui- 
sance as  charged,  and  a  perpetual  Injunction 
was  granted.  The  costs  were  taxed  against 
appellant,  including  an  attom^s  fee  of  yiOO. 
Hbe  only  evidence  upon  the  issue  as  to  wheth- 
er flw  appellant  was  maintaining  a  nuisance 
at  the  place  in  question  consisted  of  the  same 
tects  disdosed  in  the  trial  of  the  other  case. 
Tbe  appelant  amtends  that  tlw  state  &Ued 
to  establldi  the  maintenance  of  a  nuisance  by 
a  mere  proof  of  what  occurred  in  tlie  bat^ 
room  of  his  restaurant  on  the  night  of  hFovem- 
ber  11, 1018,  and  we  think  in  this  contoiUon 
be  !s  light  As  ttke  record  stands  the  evidence 


merely  showed  an  isolated  instance  of  a  vio- 
lation of  the  law.  In  the  absence  of  testi- 
mony of  other  instances  occurring  before  or 
after  that  occasion,  there  was  nothing  to 
Justify  the  Judgment  As  long  ago  as  1546 
John  Heywood  published  the  earliest  col- 
lectioD  of  English  coUoguIal  sayings.  Among 
those  that  he  termed  "effectuall  proverbs  in 
the  Bnglish  tounge"  is  one  which  reads, 
*'ODe  swallow  maketh  not  a  summer," 

The  conclusions  we  have  readied  are  that 
In  the  case  appealed  from  the  police  court  tbe 
Judgment  should  be  afibrmed,  and  that  the 
Judgment  in  the  Injtmctlcm  case  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Jndgmoit  in  favor  of  the  ap- 
pdlant 

It  is  so  ordered. 

All  the  Justices  concurring 


Appeal  of  ANDZBSON.  * 

A29DEBSON  v.  HABLAN,  County-  Surveyor, 
■t  aL 
(No.  22168.) 

(Suprtmo  Ooort  of  Kansas.   FAb  7.  lOSO) 

(SyUabus  by  ike  Oom-t.) 

1.  BomvoAUns  ^s>C4(2)— Gouirrr  suavxroa's 

TBSOar  THAT  HI  IS  aOVITD  BT  A  FBETI0TT8 

■uavxT  18-  nouTiBui.  ir  ths  oobnebs  lo- 
cated ABE  OOVKEinfKRT  OOSmBS. 
In  making  a  mrrtj  of  land,  the  fact  that  a 
county  surveyor  follows  the  theory  that  he  Is 
bound  Iff  a  previous  survey  oi  the  same  land 
becomes  Immateria],  if  the  eomers  thus  located 
are  the  government  comers. 

2.  Affb&i.  Airn  nBoa  •3»1071{Q)— Bxtdbal 
»  KAKs  roamna  nNnnrofl  w  taot  bklo 

not  PEBJUnxOXAIi.  ' 

At  the  opening  of  Uie  trial  of  an  Q»peal 

from  a  report  of  a  surveyor  on  a  survey  of 
land  made  by  him,  coansel  requested  the  court 
to  make  Bpedal  findiDSB  of  fact  and  conclu- 
doUB  of  law,  and  at  the  conclusion  of  the  in- 
troduction of  evidence  repeated  the  request 
On  each  request  tbe  court  asked  counsel  to 
submit  such  findings  as  thejt,  desired  made,  but 
none  were  submitted.  When  the  last  request 
was  made,  the  court  announced  that  it  would 
make  a  gnieral  finding  approving  the  sar^; 
bat  a  finding  was  made  on  the  controlling  con- 
troverted qnestion  of  fact  and  Judgment  was 
rendered  accordingly.  It  does  not  appear  that 
any  pleadingi  were  filed,  ffeld,  that  it  was 
not  prejudidal  error  to  refuse  to  make  further 
findings  of  fact 

Dawson  and  West  JJ.,  dissenting. 

Aweal  from  District  Oourt,  Trego  Coun^. 

In  tbM  matter  of  ttie  4>peal  ot  O.  J.  An- 
derson from  the  report  of  Hndswt  Harlan, 
Oounty  Surveyor  of  Trego  Ooonty,  etc. 
From  a  Judgment  of  the  oounty  court  ap- 
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proving  the  mirvey,  Anderaon  sppeala.  Af- 
firmed, 

Hennan  Ltng,  ctf  Wakeen^,  tor  appdlant 
B.  A.  B«B,  of  Bayi,  to:  appeUeea. 

UARSHALI^  J.  Oi  J.  AnderBon  appeals 
from  a  Judgment  ai^roTinsr  a  survey  of  sec- 
tloa  27,  towndilp  12,  range  22  west,  in  Trego 
county.  The  case  has  been  In  tfate  oonrt  be- 
fore. Andersw  v.  Roberta,  86  Kan.  176,  119 
PftCL  8G4 ;  Id.,  87  Ken.  306,  124  Pac  167. 

[1]  1.  Anderson  contends  tbat  tbe  cotintj 
sarveyor  followed  an  errooeoiUB  theory  In 
making  tbe  sarvey.  The  snrreyor  ccni8idei«d 
the  comers  eetabllahed  by  a  prerlons  surroy 
as  OMudnsiTe  on  him  In  making  the  sarvey 
£rom  which  this  appeal  Is  taken.  He  teatl- 
fled  In  part  as  follows: 

"When  I  started  out  with  my  snrrey  of  sec- 
tion 27,  I  recognized  the  previous  sarvey  of 
G.  J.  Ferris  as  nearly  as  I  could;  in  other 
words,  I  deemed  those  comers  which  he  had 
established  as  condadve  upon  me,  and  I  mere- 
ly soi«ht  to  fix  the  comers  In  the  same  place 
that  Mr.  Ferris  did. 

'*I  took  the  comers  that  I  believed  to  be  mn 
donbted  government  comers— the  northwest  cor- 
ner of  33,  tbe  northwest  comer  of  27,  and  tiie 
northeast  comer  of  27— but  if  I  hadn't  felt 
bound  by  the  Ferris  survey  I  wonld  ^ot  have 
located  the  sonth  comer  of  27  between  27  and 
84  exactiy  where  X  did  locate  them.  In  other 
words,  if  I  hadnt  felt  bonnd  by  the  Ferris  mr- 
vey  I  would  have  divided  the  diortage  between 
iectlons  27  and  84.  I  wonld  hsTS  made  the 
two  equal  in  Imgth.  That  woold  have  pot  the 
northwest  comer  oi  84  some  two  dialns''and  a 
fraction  north  of  whei*  I  have  it." 

The  court  foand: 

"niat  tbe  BouUiwest  comer  of  section  27, 
township  12,  range  22,  as  located  by  the  survey 
of  Hudson -Harlan  according  to  the  survey  in 
controversy  herein,  is  located  upon  the  site  of 
tbe  government  cornerstone  as  established  by 
the  government  surveyor  in  Ms  survey  of  said 
premises,  and  the  court  finds  that  said  survey 
in  controversy  herein  Is  in  all  respects  a  tme 
and  correct  sarvey  of  ssid  premises,  snd  the 
same  is  hereby  approved  by  the  eonrt." 

That  finding  was  supported  by  evidence ; 
bat,  as  a  redtal  of  that  evidence  will  not 
be  of  any  snbetanUal  benefit^  It  Is  <Mnltted. 
The  «mtroversy  lai^y  reviMved  around  the 
location  of  the  soathwest  comer  of  section 
27.  If  the  point  at  which  the  county  sur- 
veyor located  that  comer  was  the  govern- 
ment comer,  the  fact  that  he  felt  ^onnd  by 
the  previous  sarvey  Is  immaterial.  If  that 
was  the  government  corner,  It  controls  and 
is  conclusive.   Gen.  Stat  1916,  {  2712. 

[2]  2.  Anderson's  abstract  of  the  evidence 
contains  the  following: 

'Trior  to  the  submission  of  any  testimony, 
tbe  appellant  requested  the  coart  to  state  its 
findings  of  fact  and  conclusions  of  law  sepa- 
rately, to  whidi  the  court  responded: 


"In  order  to  do  so,  it  wfil  be  necessary  tor 
counsel  to  submit  what  they  want  along  that 
line,  what  thay  hopt  for." 

At  the  condasioQ  of  the  testimony  the  ool- 
loqay  between  court  and  counsel  concerning 
findings  of  tact  was  rasnmed  as  follows: 

"By  the  Court:  Counsel  know  whst  they 
want  found,  probably,  and  tiie  court  hasn't  any 
Idea  what  Uiey  want. 

"By  llr.  Long:  The  findings  that  we  want 
would  be  purely  negative. 

"By  the  Court:  The  conrt,  as  annoonced  In 
the  b^inning,  hasn't  any  wish  or  purpose  to 
make  a  finding  ezc^t  s  general  one  unless 
tbere  is  somet^ng  submitted  as  to  what  is  de- 
sired. The  court  doesn't  believ»  that  it  ought 
to  go  over  the  matter  of  findings  unless  counsel 
indicate  what  they  think  might  be  significant. 

"By  Mr.  Bitdiie:  I  think,  your  honor,  we 
made  the  request,  and  if  your  honor  thinks  find- 
ings are  unnectssaiy  your  honor  can  overmle 
the  request. 

*^  Ike  Oonrt:  Thm  court  Is  not  ovemillng 
the  request'  The  oonrt  simply  says  that  if  yon 
wsnt  say  findbip  yea  can  prqtare  them  so  that 
the  conrt  can  know  what  yon  want  to  regard 
as  Important. 

"By  Mr.  Bltchie:  We  have  specific  qaestions, 
then,  that  we  would  ask;  but  It  seems  to  me 
that  in  this  situation  It  wonld  be  impossible  for 
attorneys  to  make  a  finding  of  fact  on  any  ques- 
tion unless  they  knew  what  the  ooorf  s  view 
was,  so  we  would  not  get  anywhere.  Of  course, 
we  cannot  go  Into  your  honor's  ndnd  and  delve 
out  what  ymi  tUnk.  We  might  believe  one  per- 
son told  the  tmth  and  your  honor  might  think 
he  didn't  How  can  we  draw  a  finding  on  that 
for  your  honor?  It  is  utterly  impossiUe.  We 
would  ask  your  honor  the  question  whether  the 
govemment  comer  was  located  19  rods  north 
and  10  rods  west  of  where  Harlan  put  his  cor- 
ner, and  then  you  could  say  yes  or  no,  but  that 
would  not  be  the  purpose  of  the  statute.  The 
only  purpose  of  getting  special  ^dtngs  is  to 
get  tbe  Issues  down  so  that  we  can  measure 
the  findings  by  tiie  law  as  you  might  by  takliw 
np  tbe  whole  record.  It  is  Impossible  for  conn- 
Bel  to  do  it  in  a  case  tiiat  is  tried  by  the  court 

"By  the  Court:  Unless  counsel  aubmits  some- 
thing, the  court  win  Just  simply  make  a  gener^ 
finding.  Unless  counsel  submit  what  they  think 
the  court  ought  to  find,  and  the  facts  In  which 
they  are  Interested,  or  that  they  think  are  es- 
sential in  this  ease,  the  eonrt  doeant  eare  to 
go  into  the  matter  In  detail  to  make  any  soeh 
finding. 

"By  Mr.  Bitchia:  It  is  up  to  the  court. 

"By  the  Conrt:  The  conrt  then  will  announce 
its  findings  generally  for  the  defendants  and  in 
support  of  the  survey  appealed  from,  for  the 
appellee." 

Section  297  of  the  Code  oi  CIvH  piooedQie 
(Oen.  St  191S;  |  7197)  reads: 

"Upon  the  trial  of  questions  of  fact  by  the 

court,  it  shall  not  be  necessary  for  the  court  to 
state  its  finding,  except  gaieraUy,  for  the  plain- 
tiff or  defendant  unless  one  of  the  parties  re- 
quest it,  in  which  case  the  court  shall  state,  in 
writing,  the  conclusions  of  fact  found,  separate- 
ly from  the  conclusions  of  law." 
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Dnder  fld«  atatutB  It  baa  been  reswatedlr 
beld  wror  for  the  ooort  to  ratiue  to  mate 
epedal  flndlngs  of  flirt  and  oondnslcaia  of 
law  on  a  seasonable  request  therefor. 
BrlggB  T.  Eggan,  17  SCan.  689;  Oamer  t. 
State,  28  Kan.  790,  791 ;  Shnler  v.  Lashborn, 
67  Kan.  694.  74  Pac  264;  Tickers  t.  Back 
Stove  &  Range  Ck>.,  70  Ean.  08^  79  Fac 
160. 

It  was  said  in  Hargoia  t.  Ireland*  86  Kan. 
416.  m  Pac  486t  Ann.  Oaa.  IftlBO,  44.  that— 

fact  t£at  In  a  trial  withoot  a  Jury  the 
court  refuied  to  state  In  writing  the  conclo- 
■ions  of  fact  fOnnd  aeparately  from  the  condu- 
nona  of  law.  upon  sauMmable  reqaeet,  ie  not  a 
ground  for  Qio  roTeraal  of  the  jodgment,  where 
it  la  not  shown  that  the  rofosal  reralted  in  any 
lubatantial  pnjadiee  to  the  lo^ng  partr." 
SrL  2- 

In  Atdblaon*  T.  ft  S.  F.  B.  Co.  t.  Fefry, 
28  Kan.  688,  this  court  said: 

"Where  a  case  was  tried  before  the  conrt 
withont  a  jury,  and  before  any  evidence  was  in- 
troduced, the  defendant  in  open  court  requested 
the  court  to  state  in  writing  its  coQclusioua  of 
law  separately  from  its  condusions  of  fact, 
and  also  at  the  conclusion  of  the  evidence  re- 
newed such  request;  *to  wliich  request  the 
court  responded  that  It  woold  pass  and  find 
upon  any  findings  of  feet  whldi  the  connsd  fi>r 
the  dtfmdant  might  prepare  and  submit  to  it. 
but  that  it  woold  not  talce  the  time  from  the 
boalnesB  of  the  coort  to  perform  the  derieal 
labor  of  drawing  op  questiona  to  be  answered, 
hereupon  the  counsd  for  the  defendant  stated 
that  they  would  not  prepare  or  submit  any 
findings  of  fact  to  the  court  for  It  to  pass  or 
find  npon,  but  that  they  demanded  of  the  court 
that  It  should  state  in  writing  its  conclusions 
of  fact  separately  from  Its  conclusions  of  law, 
whldi  request  the  coort  refused  to  eomi^ 
with.'  And  the  court  found  generally  in  favor 
of  the  plaintiff  and  against  the  defendant,  and 
rendered  Judgment  accordingly.  Held,  that  tlie 
court  erred  in  refusing  the  defendant's  request 
to  stoto  in  writing  its  conclusions  of  law  sep>- 
aratdy  from  ito  oondnsiona  of  fact"  Syl, 

And  again; 

"It  would  often,  of  course,  be  very  convenient 
to  bare  the  desired  or  anticipated  conclusions 
of  fact  prepared  for  the  court  and  submitted 
to  it;  but  the  statote  does  not  seem  to  con- 
template the  ueeeialty  for  any  sodi  tiling.  Be- 
sides, the  facta  upon  which  tike  court  la  to  do* 
dde  are  always  presented  to  the  court  in  writ- 
lag  by  the  pleadings  in  the  case,  and  it  may 
generally  be  presumed  tliat  the  facts  ore  as 
well  stated  in  the  pleadings  as  they  could  be 
stated  anywhere  else;  and,  if  bo,  it  would  hard- 
ier seem  necessary  to  require  the  parties,  or 
either  of  them,  to  restate  the  facts  of  tiieir 
case  when  the  ease  Is  finally  snlnnltted  to  the 
eonrt  for  its  final  condusions  npon  the  plead- 
ings and  the  evidence.  Bvery  pleading  which 
states  new  matter  should  contain  'a  statement 
of  the  facts  constituting  the  cause  of  action,  or 
defense,  In  ordinary  and  condse  language,  and 
without  repetition.'  Every  other  pleading 
amounts  to  nothing  more  than  a  mere  denial 
of  the  facts  previously  set  forOi  in  the  plead- 
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lags  alleging  new  matter.  Xba  facto  set  fortk 
and  alleged  in  ona  pleading  and  denied  by  an- 
other, or  ctmaddered  denied  (aa  la  the  caae  with 
reference  to  facts  set  forth  and  alleged  in  the 
reply),  are  the  facto  with  reference  to  which 
the  court  should  make  its  ffndingd  or  condu- 
sions of  fact.  These  facts  are  often  called  the 
issuable  facts,  and  the  court  should  make  spe- 
dol  findings  or  condusions  with  reference  to 
them  whenever  either  party  so  requests,  and 
withont  dtlier  party  being  under  tiie  necessitar 
of  restating  the  facts,  or  stating  tiiem  again 
in  any  other  paper  than  In  the  pleadingB.  The 
fact  that  all  the  iasuable  facta,  tiie  facto  upoiL 
whidi  it  is  desired  tliat  the  court  shall  make 
findings  or  condusions,  are  once  stated  in  the 
pleadings,  renders  it  wholly  unnecessary  ^t 
sttdi  facts  should  be  restated  by  the  parties  in 
some  other  paper."  28  Kan.  688. 

In  fbe  prasent  case  tboe  doea  not  appear 
to  hara  been  any  pleadinga;  the  only  papen 
required  to  be  filed  in  the  district  court  were 
a  certUled  eajff  of  the  rep«vt  appealed  to»n 
and  any  affldavlta  tiiat  had  bem  filed  by  tbB 
sorveymr.  Qm.  Stat  lAUf^  1 2718.  Although 
tbe  ooort  aanonnced  tbat  be  would  not  make 
special  flndtn^i  of  ftet  but  wonld  make  a 
general  finding  in  faTOr  of  tin  snmy  ap- 
pealed from,  yet  a  qtedal  flndii^  of  fact  is 
foond  In  the  judgment  The  finding  on  that 
&ct  ccHnpelled  tbe  ccrart  to  rendtf  judgment 
approving  the'  surrey.  It  was  orror  to  refuse 
to  make  special  flndlngs  of  fact;  bu^  tm 
account  of  the  ipeelal  fladlng  found  ta  the 
judgment  tbat  oror  cannot  be  aald  to  have 
been  pndndidal. . 

Fnrttier'  argnment  Is  made  by  Anderson, 
but  Uie  propositions  presented  are  embraced 
In  bla  contention  that  tiie  oonnty  surveyor 
emmeoualy  proceeded  on  tiie  theory  that  Itie 
previous  survey  was  conclusive.  While  that 
theory  niay  have  beoi  oroneous  {In  re  Uax<- 
tin's  Appeal,  86  Kan.  836,  ISO  Pac.  64S),  yet 
If,  In  flowing  it  tiie  aareyor  located  tiie 
disputed  comer  on  the  government  comer, 
tbe  theory  followed  becomes  immaterial. 

The  judgment  la  afDimed. 

JOHNSTON.  O.  3^  and  BUBOH;  UA8QN, 
and  FOBXBB,  concutilDg. 

DAWSON,  3.  (dlsaentlnid-  I  am  unable  to 
dlstingutah  this  case  In  prlndple  from  Atdd- 
s<m,  Oo.  ▼.  Ferry,  snpra,  and  many  suc- 
ceeding cases  down  to  Nordman  t.  Johnson, 
94  Kan.  409,  420-42%  146  Pac.  112C  I  there- 
fore disaeut 

WEST,  J.  (dlasoitln^.  Tbe  stotnte  says 
ttiat  "t^  coort  riiall  state  in  writing  tiie 
condusins  of  fact  foond  separate  from  tbe 
condusions  of  law.**  It  the  Legislature 
meant  that  tiie  court  can  shirk  its  duty  by 
imposing  it  on  ooontel,  it  had  tbe  ability  to 
say  so.  This  court  said  In  Atchison,  T.  ft  S. 
F,  R.  Co.  V.  Ferry,  28  Kan.  686: 

"It  would  often,  of  course,  be  very  convenient 
to  have  the  dedred  or  antidpated  condoslona 
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of  fact  prepared  for  tbe  eonrt  and  mbmitted  to 
it;  but  the  statute  doea  not  aaem  to  contem- 
plate the  neceaiitj  for  an^  aoch  tUnK." 

We  hare  not  been  Tested  with  jurisdiction 
to  amend  this  crtatute.  Daring  the  five  years 
of  the  writer's  experience  as  a  trial  judge 
It  was  at  all  times  assumed  that  this  duty, 
pointed  out  by  the  statute,  was  to  be  per- 
formed by  tufa  court  whether  or  not  coonsel 
saw  fit  to  formulate  findings.  The  Jodge 
who  has  heard  a  trial  through  can  oftoi 
more  easily  dictate  to  his  stenographer  a  few 
con  else  findings  than  he  can  go  through  a 
wilderness  of  CMitradlctory  ones  submitted 
by  opposing  counsel.  But  be  that  as  It  may, 
he  should  state  the  ccmcliisloiiB  of  foct  found, 
for  thus  the  law  la  written.  Under  the  pe- 
collar  drcumstanceB  shown  try  tbe  record, 
the  faUvre  to  make  findings  was,  tax  my 
opinion,  material  eme. 

"Such  a  statute  Is  fanperattre,  and  fkb  court^s 
faflure  to  comply  with  it  ts  ground  for  rcTersal, 
where  proper  exception  has  been  reeerred 
thereto.  In  some  jnrisdlctlosB.  and  findings  hare 
not  been  waived,  or  is  ground  for  Mttlng  aside 
the  judgment  by  the  trial  court  upon  its  atten- 
tion being  called  thereto,  unless  the  failure  to 
make  fii^lncs  or  respond  to  tbe  request  was 
noiqtrejudicial,  as  the  Judgment  would  not  have 
any  foundation."  Standard  Enc.  of  Proc.  toL 
8,  99& 


WnrOHBSTBIl  PACKING  CO.  t.  UOYffR 
«t  al.   (PHILUPS  et  al.,  Interreners). 
(No.  22470.) 

(Snpreme  Ooort  of  Kansas.   Feb.  ?•  189Ql> 

(ByUabut  ly  the  Court,) 

CBATTBL  KOBiaAOBS  «=s>17  —  WUXTTDUlMtn 

oonrETANOBB  4=»47,  230(2) — Ckiditors  or 

ONE  SBLLIKG  STOCK  IN  TIOUTIOn  OF  BULK 
SiXBS  IjA.W  UOHT  lAiOK  TO  PBOPBRTT; 
onnXTOB  TBOOXEDINa  BT  ATTAOmCBNT  ASD 
TBSBBAFTKB  BT  BXBOUnOIT  BHU3IB  A  BB- 
OUBBD  CBBDITOB  WITH  PBIOBITT  OTEB  BUT- 
■B'S  OHATTBL  MQBTOAOB. 

A  merdiant  wM  a  ttotk  of  goods  and  fix- 
tores  whm  Indebted  over  $4,000,  t^e  purdbas- 
«r  boiTOwing  of  a  bank  $2,000  to  use  in  part 
payment  of  the  purchase  piloe,  giving  a  chattel 
mortgage  on  the  property  In  question.  The 
bank  recorded  its  mortgage  In  a  few  weeks 
thereafter.  A  wfaoleaale  house,  within  two  days 
after  tlie  salet  brought  salt  to  reduce  its  claim 
of  some  92,000  to  judgmmt  and  attadied  the 
PR^erty;  the  sale  being  restrained  until  the 
further  order  of  the  court.  Some  months  aft- 
erwards the  daim  waa  reduced  to  Judgment 
and  a  levy  made  and  the  proceeds  dftthe  sale 
thereunder  brought  Into  court  The  sale  of 
the  merchandise  and  fixtures  was  in  utter  dis- 
regard of  the  bulk  sales  statute  (Gen.  St,  1915, 
8  4804).  The  seller  said  that  he  owed  no  debts. 
Beld,  that  the  creditors  of  the  seller  had  a 
tight  to  look  to  tbi  property  for  their  debts, 
the  same  bdng  void  as  to  them,  HM,  further. 


that  the  creditor,  pioeeeffing  V  attaiAnent  and 
later  by  execution,  took  itsdf  out  of  the  diasa 
of  unsecured  creditors.  Hdd,  farther,  that  the 
bank,  having  taken  the  chatt^  mortgage,  must 
yield  to  the  secured  claim  of  the  other  party, 
for  the  reason  that  a  chattel  mortgagor  can- 
not pass  any  greater  title  than  he  has,  and  in 
this  ease^  having  none  at  law,  ooitld  transfer 
none. 

AppMl  from  Dlstrlet  Oovxt,  Beoo  Coanty. 

Proceeding  by  Oie  WSiuteter  PadElng 
Company,  a  partn^idilp  oomvosed  of  C.  S. 
Whudieater  and  S.  A.  Wlntdiester,  against 
O.  F.  Moyer  and  others,  witii  Interveotlon  by 
Geoige  Phillips  and  tbe  Central  State  Bank. 
Judgment  for  plalnttfT,  and  interveners  ap- 
peaL  Affirmed. 

£L  T.  Foote,  of  Hutchinson,  for  appeliants. 

F.  li.  Martin,  W.  F.  Jones,  and  Jotm  M. 
Martin,  all  of  Hutchinson,  ft>r  app^lee. 

WEST,  J.  Tbe  defendant  Moyer  sold  a 
stock  of  goods  and  fixtures  to  G.  W.  Philip ; 
no  attention  being  paid  to  the  Bulk  Sales  Act. 
There  were  two  mortgagee  on  the  fixtures  in 
force  when  the  sale  was  made  covering  a 
balance  due  on  the  imrchase  price  thereof. 
Moyer  owed  about  $4,600,  which  was  un- 
secured. When  Phillips  made  the  purchase, 
he  executed  to  the  Ceiitral  State  Bank  a 
mortgage  on  the  property  for  $2,000,  which 
was  recorded  on  August  8,  1917.  This  was 
for  money  borrowed  by  Phillips  to  pay  Moy- 
er. When  the  sale  was  made  Moyer  told 
Phillips  he  owed  no  outstanding  accounts. 
No  one  concerned  had  any  intention  to  de- 
fraud, but  all  Ignored  the  statutory  require- 
ments. On  November  27,  1917,  Moyer  was 
adjudged  a  bankrupt  Claims  amounting  to 
less  than  $600  have  been  filed  In  bankruptcy. 
On  Febmary  0,  1918,  tbe  Windiester  Pack- 
ing Company  obtained  Judgment  against 
Moyer  for  1^,027.23,  with  Interest  thereon. 
An  attadmient  was  lasaed  and  levied  on  the 
fixtures  sold  by  Moyer  to  Phillips;  the  sale 
b^ng  restrained  until  the  further  order  at 
the  court.  The  sale  Moyer  to  Phillips  In- 
cluded merchandise  of  the  value  of  $400 
whldi  has  since  been  sold  by  PblUips  and 
the  proceeds  c<mverted  to  his  own  use.  The 
Wincbeeter  Packing  Cmnpai^  has  not  filed 
its  claim  in  the  bankruptcy  proceeidinga. 
When  the  purdiase  was  made,  Moyer  gare  a 
check  to  the  plaintiff  for  $317,  whldi  re- 
mained unpaid  at  the  State  Exchai^  Bank 
for  want  of  funds,  and  was  afterwards  paid 
from  mon^  recdved  at  tbe  time  be  sold  to 
Phillips. 

The  trial  court  dissolved  the  attachment, 
no  exception  to  such  order  being  taken  by 
the  plalntUC,  and  no  ai^teal  therefrom  by  the 
trustee  in  bankruptcy  who  appeared  no  fur- 
ther in  this  matter.  The  court  held  that  the 
sale  of  the  goods  was  In  vldlation  of  tbe 
Bulk  Sales  Act.  and  Fhillips  was  given  30 


tts>For  other  caMs  see  sama  topic  and  KinT -NUMBER  In  all  Key-NumlMna  DIgesta  and  ladexsa 
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days  la  vtakb  to  aaunrer  And  aet  op  any  rea- 
•OBs  lie  mS^t  liBTe  why  ttie  property  He  bad 
boD^  fNDtt  Moyer  rtioald  not  be  iDDiect  to 
•ale  to  aatlafy  tbe  ptaintUTs  claim.  Ptil- 
Upa,  Interrener.  prayed  that  tbe  dierlfl  be 
xastralned  from  taking  ponenku,  and  tbat 
tbe  property  be  1^  In  IM  praaeat  eondltloa 
until  tbe  rlgbta  of  toe  Intervener  ooald  be 
determined,  lAlch  latter  order  waa  made  on 
February  8,  19ia  Afterwards  by  agreement 
the  property  was  sold,  and  thp  proceeds 
brought  Into  court  Tbe  eoort  found  that 
tbe  money  reeeiTed  Cram  the  sale  at  tbe  goods 
and  flxtwBB  sboidd  be  apiiAled  first  to  the 
payment  of  tJie  cost  of  tbla  action,  and  toe 
remainder  to  the  Winchester  Packing  Com- 
pany, from  which  findings  and  Judgment  the 
Geatral  State  Bank  and  Qeorge  PbilUps  sp- 
peal,  dalmlng  toat  sndi  Judgment  bi  etmtiary 
to  toe  e^dence  and  not  sq^ported  by  the 
fbcta. 

Tbe  deCsndants  contend  that  Moyer^s  cred- 
tton  eannot  ponoe  this  property,  becanse  It 
has  been  for  tlM  past  four  montos  to  tbe 
bands  ot  PhOUps;  that  sadi  puranlt  oonld 
be  made  <ai]y  to  case  of  frand  or  the  malring 
of  a  fraodnlent  transfer.  It  is  also  soggest- 
ed  that  FhllUpa  bad  bontfit  toe  propwty  and 
retained  possession  tonr  months  before  the 
adjndlcatkm  of  banknvtcy. 

The  plaintiff  argaoa  tbat  toe  sale  to  Phi- 
lips was  in  violation  of  the  bulk  sales  stat- 
nte,  and  that  toeretore  no  title  passed  as 
against  the  plaintiff;  tbat  tbe  value  of  tbe 
property  at  the  time  of  the  sale  was  $2,900, 
while  Mayer's  Indebtedness  consisted  of  $752 
secured  claims  and  $4,000  nnsecared;  toat 
toe  plaintiff  secnred  a  lien  upon  tbe  property, 
although  toe  attocbment  was  sobseqnuitly 
dissolved,  and  Is  mtltled  to  an  amonnt  not 
to  exceed  toe  dlffer^ce  between  toe  $2,900, 
toe  valTie  of  toe  goods,  and  $7CS2,  secnred.  It 
Is  contended  toat  Phillips  Is  not  entitled  to 
be  snbrogated,  as  he  did  not  pay  tbe  mort- 
gage claims,  but  merely  bought  in  violation 
of  the  Bulk  Sales  Act,  that,  while  Moyer  had 
a  right  to  prefer  his  creditors,  Phillips  could 
not  acgulre  any  rights  of  snbrogatlw  to  those 
preferred  by  Moyer,  and  that  toe  claim  of 
toe  Central  State  Bank  is  bad  because  Its 
president  knew  when  It  loaned  toe  money 
toat  it  was  to  be  nsed  for  toe  purchase  of 
toe  stock  and  flxtoies  sold  to  violati<ni  ot  the 
Bulk  Sales  Statote,  and  tberefoie  waa  not  a 
mortgage  In  good  faito. 

It  must  be  borne  to  mtod  that  the  contest 
Is  now  between  toe  plaintiff  oomp&ay,  on 
toe  (me  hand,  and  toe  Central  State  Bank 
and  Phillips,  on  toe  otoer.  The  plaintiff, 
having  proceeded  b;  levy  and  attachment,  al- 
thou^  the  sale  was  restrained,  finally  took 
judgment  and  levied  execution,  and  toereby 
took  itself  out  of  toe  category  of  unsecured 
creditors. 

Of  course,  Phillips  purchased  nibject  to 
toe  xl^ts  of  creditors  to  an>n)prUite  the 


property  for  tbe  payment  of  their  ddito  (Bur- 
nett T.  Trimmell,  108  Kan.  ISO,  170  Pac 
K  B.  A  191SB,  10G8),  and  ontU  satiBtoetlon 
of  (be  datois  of  eirlstlng  eredlton  he  bad 
bnt  small  rl^t  In  toe  matter,  and  practtcat 
ly  none  at  all  as  agataut  them.  Other  par- 
ties to  the  Utlgatlim,  Indodlag  toe  tnistee  to 
bankmptcy,  have  dropped  out.  Tbe  platotlff 
began  snit  two  days  after  toe  sale  to  PhU- 
Upa,  wUcb  waa  July  96tta,  and  toe  bank's 
mortgage  was  not  recwded  until  August  Sd 
following.  When  toe  property  was  finally 
S(fld,  toe  proceeds  were^  by  stipulation, 
broi«ht  toto  oomt  to  await  final  dtvositUm. 
PbllUps  sold  $400  worto  of  stock  purchased 
from  Moyer  and  tepi  the  proceeds.  It  la 
urged  toat  this  should  be  deducted  from 
what  toe  bank  would  otoervtae  receive.  On 
the  ccmtrary.  It  Is  suggested  toat  Ito  rights 
were  fixed  when  Its  mortgage  was  taken,  and 
tbat  any  subsequent  act  of  Phillips  couia 
not  prejudice  toe  ligbtB  ot  toe  bank  or  af- 
fect Its  security  based  upon  other  property 
Included  In  toe  mortgage.  But,  as  lU  title 
could  rise  do  bighw  than  its  source  Phil- 
lips, and  as  PhtlUps  had  no  right  what- 
ever to  use  toe  property  to  secure  toe  bank, 
BO  also  toe  bank  had  no  right  as  against 
exlsttog  creditors  to  look  to  such  prop- 
erty for  security.  Under  the  statote  (Gen. 
Stot  1015,  I  4894)  toe  sale  was  void  as 
to  existing  creditors  who  bad  toe  same 
right  to  proceed  against  toe  property  as  If 
It  were  still  held  by  Moyer.  Henc^  toe 
source,  of  the  bank's  titie  falling.  It  must 
step  aside  for  toe  platotifl,  whose  claim  is 
substantially  larger  toan  toe  amount'  real- 
ized from  toe  sale  under  the  levy. 

"It  Is  obvioos  toat  a  mortgagor  can  convey  by 
mortgage  <»ily  tbat  Interest  whidi  he  possesses." 

11  C.  J.  428. 

In  TitosvlUe  Iron  Ca  v.  City  of  New  York, 
207  N.  T.  203.  100  N.  El  806,  tbe  COurt 
speaking  torongh  Gnllen,  a  3.  said: 

"At  the  time  of  toe  ezeeation  of  the  contract' 
Hfllman  had  no  title  to  the  property,  toe  sub- 
ject of  this  suit,  nor  does  it  appear  even  tbat 
the  property  was  toen  in  existence.  Therefore' 
he  could  create  no  lien  toereon  cognizable  at 
law,  whetoer  by  way  of  mortgage,  pledge,  or 
otberwiae.  'It  is  common  learning  la  toe  law 
tbat  a  man  cannot  grant  or  diorge  toat  which 
be  hato  not'     207  N.  X.  200,  100  M.  E.  808, 

"A  mortgage  of  goods  which  toe  mortgagor 
does  not  own  •  •  •  is  void  In  respect  to 
anch  goods  as  a^isst  subseqneot  pnrchasers 
or  attaching  creditors."  Jones  on  Chattel  Mort- 
gages (9to  Ed.)  188. 

See,  also.  Brown  v.  Bolt,  116  Mich.  02,  74 

N.  W.  295. 

We  have  disregarded  toe  effect  of  toe  bank- 
ruptcy proceedings,  as  they  do  not  seem  to 
Increase  or  impair  the  rights  of  toe  parties 
to  this  anwal,  If  todeed  th^  could  be  heard 
aa  against  one  anotom  to  Invoke  the  bank> 
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niptC7  procMfflnga  In  t1«v  mt  vrliftt  hu  ttluD 
place. 

Other  points  coTered  by  tbe  liriefk  toodi- 
ing  the  claims  of  other  parties  are  unnecea- 
•ary  to  consider  In  view  of  O*  foreffoins. 

The  Jodgmoit  Is  affirmed. 

All  the  Justices  concarrfng. 


HQI£4ANX>  et  aL  T.  SGHATB*.   (!!te.  2221T.) 
(Boprone  Oonrt  of  ^assi.   Feb.  7, 
(ByUabut  hp  tU  Court.) 

BAfLBOADs  »-j  AlBg)— WtemanwT  auanHO 
or  IHQZNE  PMxniAxa  oArsa  or  xsjubt  to 

TRIGHrrNBD  HUXJES. 

The  facts  considered,  snd  held,  the  nei^- 
.gent  starting  of  a  railway  engine  at  a  street 
crossing,  by  unnecessarily  and  Improperly  open- 
ing the  cylinder  cocks,  was  the  proximate  cause 
of  injury  to  two  moles  which,  frightened  by  the 
engine,  ran  down  the  railroad  track  aaA  fell  li^ 
to  the  openings  of  a  bridge. 

Appeal  from  District  Court,  Bourbon 
Ooimty. 

Action  by  J.  W.  Holland  and  F.  H.  Ob^, 
partners,  doing  business  as  Holland  A  Ober, 
against  Charles  B.  SdiafT,  as  receiver  of  the 
Missouri,  Kansas  A  Texas  Railway  Com- 
pany. Judgment  for  plalndffa  and  defendant 
appeals.  Affirmed. 

W.  W.  Brown  and  Jamea  W.  Beid,  both  ot 
Parstns,  and  J.  H.  Grider,  oC  Ft:  Sebtt,  ftur 
appellant 

Bheppard  A  Sheppard,  of  Ft  Scott,  for 
appellees. 

BTJROH,  J.  The  action  was  <nie  for  dam- 
ages for  negligently  kllUng  one  mole  and  In- 
juring another.  The  platntlfls  zecorered,  and 

the  defendant  appeals. 

.  On  the  evening  of  the  accident  a  freight 
train  came  into  Ft.  Scott  from  the  west 
After  leaving  the  main  line  and  taking  a 
passing  track,  the  engine  stopped  to  take  wa- 
ter at  the  west  side  of  National  avenue,  a 
street  running  north  and  south.  A  passen- 
ger train  coming  from  the  west  on  the  main 
line  was  due  to  arrive  In  a  few  minutes.  The 
freight  train  was  too  long  for  the  passing 
track,  and  in  order  to  clear  the  main  line 
for  the  passenger  train,  it  was  necessary  for 
the  engine  of  the  freight  train  to  go  out  oa 
the  main  line  beyond  the  east  ^d  of  the  pass^ 
ing  track.  Beyond  the  east  end  of  the  passing 
track  was  a  bridge  over  a  stream.  While  the 
engine  was  standing  still  at  the  water  crane, 
an  employ^  of  the  plalntlfte,  who  was  riding 
a  horse,  led  the  mules,  which  were  tied  to- 
gether, down  the  street  from  the  north  and 
over  the  crossing.  When  the  horse  and  rid- 


er wen  cMStfng,  or  had  Jnfe  eioeiflfl,  Ow 
main  track,  south  of  the  passing  traA  <hi 
which  the  engliie  stood,  Oie  engltte  was  put 
In  motion.  Hie  ndse  tnddeot  to  starting  the 
train  frightened  the  mules,  whldi  ran  around 
the  hrne  toward  the  east,  and  broke  away 
from  the  ridsr,  hot  not  fn»n  each  otbor. 
They  ran  eastward  along  the  railroad,  the 
pair  at  times  being  astride  the  north  rail,  and 
at  times  being  astride  the  south  rail,  with 
the  engine  following  them.  The  tiectric 
headlight  of  the  engine  was  kept  burning; 
the  beU  waiK  kept  ringing,  steam  ctmtlnaed 
to  be  emitted,  snd  the  noise  produced  by  op- 
eration of  the  engine  c<«tinued  until  the  enr 
glue  stopped  within  10  or  20  feet  oC-  the 
bridge.  It  was  thn  discovered  the  mules  had 
gone  upon  the  bridge  in  adranoe  of  the  en- 
gine, with  the  result  that  me  was  killed  and 
the  other  Injured. 

One  of  the  acts  of  negligence  charged  was 
the  emission  of  quantltieB  of  steam  at-  the 
starting  of  the  aiglne.  which  frli^tened  the 
mul^  The  testimony  fbr  Qie  plalnttffa  was 
that  the  cylinder  cocks  were  opened.  The 
engineer  testified  that  opening  the  cylinder 
cocks  was  unnecessary  under  the  drcnm- 
Btaucea ;  that  there  was  no  occasion  for  it ; 
that  he  would  consider  it  a  breach  of  en- 
gineering to  open  the  cylinder  cocks  of  an 
Engine  in  going  over  a  croeslng.  With  the 
general  verdict  for  the  plalntlfta  the  jury  re- 
turned the  fallowing  spedal  findings  of  fact: 

"(1)  If  you  find  for  the  pl^tiJf,  state  on 
what  act  or  acts  of  the  defendant  you  base  your 
verdict  Answer:  Excessive  noise  in  starting 
train  and  escaping  steam  from  cylinder  cocks. 

**<2)  It  you  find  that  any  esq^oyS  of  the  de- 
foidaitt  was  negligent,  stste  what  employe  it 
was  and  fai  what  the  said  negUgenee  consisted. 
Answer:  Bnglneer  and  fireman,  oontinaous 
noiM,  ball  ringing,  and  escaping  steam  from 
cylinder  eocka." 

The  defoidant  asserts  that  the  engineer 
was  not  negllgoit  It  la  not  necessary  to 
examine  the  argument  made  In  suppOTt  of 
the  assertion,  because  It  assumes'  no  more 
noise  thau  necessary  was  made  In  starting 
the  train.  The  testimony  was  that  volumes 
of  steam  flew  out  of  the  cylinder  cocks,  un- 
necessarily and  improperly  opened,  fw  a  dls- 
Btance  of  10  feet  on  each  side,  with  the  noise 
which  attends  such  action.  Tbe  special  find* 
ing  of  negllgawe  was  based  on  this  testi- 
mony. 

The  defendant  asserts  that  If  the  engi- 
neer was  negligent,  his  negligence  was  not 
the  proximate  cause  of  the  accident  The 
familiar  cases  stating  and  a[q)lylng  the  doc- 
trine of  proximate  cause  are  cited,  and  the 
plaintiffs  might  well  rest  their  case  on  the 
defendant's  citations.  The  engineer  started 
the  engine  for  the  purpose  of  moving  It  for- 
ward approximately  to  the  bridge.  He  was 
not  certain  but  that  he  would  need  to  go  on 
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Oie  brlOge,  in  orfler  Oiat  hta  Cftboon  mlcht 
dear  tbe  main  track  at  tbe  veat  «nd  of  the 
pBuInc  track.  He  vas  obliged  to  execute 
Uw  morement  to  avoid  coUlaioii  wltb  ttie  m- 
^M>™^*g  peasuiger  train.  The  rnlea  required 
him  to  kMp  hla  headU^t  bamlng  while  fool- 
ing 016  main  line,  and  to  keep  Ua  bell  ring- 
ing whUe  moving  throogb  the  yards.  The 
ordinary  nolaea  incident  to  operation  of  the 
eriglme  and  movemoit  of  the  extra  haarj 
train  voold  necessarily  continue  until  he 
stopped.  He  saw  the  plaintUV  enqtloytt 
cross  flie  track  in  front  of  the  engine,  lend- 
ing the  nmlcB,  It  regnlred  no  keennesa  of 
floreaU^t  to  nnderstand  that  nnneoeaaaiy 
and  improper  noise  in  starting  the  engine 
ml^t  frighten  the  mules  and  cause  them  to 
run  away  from  the  engine,  and  to  under- 
Btand  that  if  th^  started  down  the  trade 
tbey  might  be  cliaBed  Into  the  bridge,  Bndi 
being  the  circumstances,  the  proximate  xe- 
latkm  of  Uke  nc^fUgenoa  to  tlte  accident  la 
obylooa.  It  Is  plain  the  case  tamed  on 
wh^er  or  not  the  cylinder  cocks  were  neg- 
ligently opened,  and  on  this  issue  of  fact  the 
defendant  was  defeated. 

The  Judgment  at  tbe  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


KABB  r.  HOFFETT  et  aL  (Nou  S288».) 
(Bn^cme  Oonrt  <tf  Kansas.  Feb.  13, 1B20.) 

(8vBabu»  ly  Editorial  StalT.) 

1.  Bbokebs  «=s>S5(1)— Fboof  or  BzisraBNon  or 

nFEOZAL  OOimAOT  IB  ADMISBIBXJI  TO  SU- 

pBon  BUHcn's  xxoht  to  oouciSKEOir  mr- 
DSB  obdhtabt  »axA*«  oohtraot. 
In  sn  action  for  a  oommlssion  Om  proof 
of  til*  ezistmee  of  a  special  contract  govern- 
ing plaintifF's  a^cy  was  an  effectivs  way  of 
disproving  that  defendant  owed  plaintiff  for 
■errlces  under  an  ordinary  dealer's  contract 
such  as  .would  entitle  the  agent  to  tbe  usual 
commisaion  when  he  had  brought  buyer  and 
seller  together  and  had  been  tbe  procuring 
cause  of  a  sale. 

2.  Appeal  and  ebsob  <t=)931(l)  —  Libkbaz. 

CBBUENCB  QITKN  TO  THE  KTXDXHOI  Ot  THB 

PABTT  FBEVAILnfO  BEI^W. 
The  most  liberal  credence  wHI  be  given  to 
the  evidence  of  the  party  who  preralled  below, 
and  the  conflicting  evidence  which  may  have 
been  disbelieved  by  the  trial  ooart  will  be  dif 
r^rded. 

Aiipeel  fran  District  Oonr^  Ohase  County; 
WUliam  a  Harris,  Jndg& 

On  second  petition  for  rehearing.  Petition 

denied. 

For  formw  wlnlon,  see  lOS  Kaa  602,  iSR 
Pac.890. 


DAWSON,  J.  The  apptf ee^  i>etitlon  for 
a  rehearing  In  this  case  was  carefully  consid- 
ered,  and  a  rehearing  denied.  A  motion  fbr 
permlsBlon  to  file  a  second  petltton  for  a  re- 
hearing is  now  presented,  and  tills  may  be 
treated  as  allowed ;  and  as  .this  motion,  witSt 
entire  propriety,  includes  and  aignes  the  mat* 
tetB  of  which  appellee  most  urgently  oom- 
plalna;  ttiey  will  be  briefly  dealt  with. 

Appellee  nrges  that  he  has  not  had  an  op-< 
portimlty  to  be  heard  on  the  question  which 
ttiis  court  determined  to  be  decisive  of  this 
lawsolt  Appellee  soed  for  an  ordinary  real 
estate  dealer's  commission,  alleging  that  ho 
had  earned  it  In  the  usual  way.  This  court 
h^d,  in  substance^  that  the  evldoice  wholly 
failed  to  establish  tlie  cause  of  action  wbldi 
plaintiff  had  alleged,  bnt,  <nt  tbe  contrary, 
that  his  evidence  did  show  clearly  that  plain- 
tiff never  did  have  an  ordinary  contract  of 
agency  to  sell  the  defendants'  land.  His  evi- 
dence showed  that  his  agency  was  governed 
by  a  special  contract,  which  was  later  supple- 
mcoted  by  a  tentative  qualification  of  that 
special  contract 

[1]  The  proof  of  exist€sice  of  tlie  Bpedal  con* 
tract  was  snrely  an  effective  way  of  diq^rov- 
lug  that  die  defoidants  owed  the  plaintiff  for 
eerrlces  under  an  ordinary  real  estate  deal- 
er's contract,  such  as  would  oitltle  the  agent 
to  the  usual  commission  when  tie  had  brought 
buyer  and  seller  together,  wh^eby  they  con- 
summated a  sale  on  teraat  agreeable  to  eadi 
other,  "when  he  had  been  the  procuring  cause 
of  the  sale,"  as  the  stock  phrasing  in  sodi 
cases  Is  expressed. 

If  the  opinl<m  wait  further  than  It  needed 
to  go,  It  was  only  to  show  that  there  conld  be 
no  recovery  on  any  theory  developed  by  Oie 
facta  of  the  case.  All  the  dealings  between 
plaintiff  and  defendants  were  in  writing; 
they  were  strangers  perscmally;  the  corre- 
spondence was  produced  by  plaintiff  to  main- 
tain his  cause.  It  not  only  failed  to  prove  the 
cause  of  action  he  had  alleged,  an  ordinary 
ccmtract  of  employment  to  sell  defendants' 
land  or  to  find  them  a  buyer,  but  proved  be- 
yond peradventore  that  the  contract  which  be 
did  have  was  a  special  omtnct,  with  Its  latn 
tentative  qoaliflcation: 

"In  event  you  could  only  possibly  get  a.  $3S.0O 
offer  on  this  randi,  it  might  be  tiiat  wt  could 
adjust  some  commission  with  yon." 

As  plaintiff  never  had  a  contract  to  mAI 
Oke  defendants'  land  except  on  terms  whereby 
the  price  was  to  be  $3S  per  acre  net  to  the 
owners,  with  the  later  qualification  of  those 
terms  as  above  quoted,  and  as  he  never  did 
get  an  offer  of  any  sort  which  afterwards 
ripened  Into  a  sale  on  any  terms,  it  never  be- 
came the  duty  of  defendants  to  "adjust  some 
commission"  with  the  plaintiff. 

[2]  In  arriving  at  this  conduslon  tbe  court 
has  adhered  strictly  to  its  usual  rule  of  giv- 
ing the  most  liberal  credence  to  the  erideivce 
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of  tbe  party  who  prenlled  below,  and  of  dis- 
regarding the  confllctliis  evidence  which  may 
have  been  disbelieved  by  the  trial  court. 
That  Is  to  say.  we  give  fall  credence  to  tba 
correqiondenee  which  passed  between  the 
parties,  and  endeavor  to  read  It  in  the  light 
most  favorable  to  plaintiff.  We  give  full 
credence  to.  the  facts  showing  plaintiff's  ef- 
forts to  sell  the  land,  including  his  efforts  to 
interest  Anderson,  who  bought  ths  land  from 
dtfendants  stxne  months  later.  Now  if  plain- 
tiff had  proved  that  he  had  tlie  nsaal  "free 
and  easy"  real  estate  dealer's  contract  to  sell 
defendants'  land,  audi  as  has  often  beeax  b»- 
fore  us  (Qrlmes  v.  Emery,  &4  Kan.  701,  and 
citations,  140  Pac.  1185).  the  plaintiff  mli^t 
have  made  a  case  for  a  Jury's  determination. 
That  need  not  be  positively  decided.  But  as 
the  plaintiff  had  no  snch  contract,  and  his 
evidence  attempting  to  prove  such  a  contract 
disclosed  a  different — a  special— contract,  and 
he  failed  to  prove  any  effective  service  under 
that  special  contract,  consequently  he  failed 
to  establish  his  cause  «f  a^ira ;  at  the  same 
time  he  did  prove  that  he  had  no  audi  cavae 
of  action. 

A  rehearing  would  attT*  no  pvrpoH^  and  it 
is  therefore  denied. 


TRAVIS  T.  SXUPSON.  <No^  2M8L) 
(SapESBW  Oonrt  of  EaDsaa.   Feb.  7>  1820.) 

(SvlMiua  fry  tlu  Court,) 

1.  AseiomiKnTB  4=»18&— SnsTjiZHiHa  of  db- 

UUBEEB  TO  PLUHTIVf'B  SVUnSOS  HELD  EE- 

BONBOUB. 

The  evUenee  t^if*"*^,  and  feeU  that  It  was 
errw  to  sustain  a  demorrer  to  plaintiffs  evi- 
dence. Adier  v.  Normsn,  72  Kan.  686,  84  Pac. 
681;  Meyers  t.  Woolsey,  108  Kan.  S62,  175 
Pa&  162. 

(AddtttoMt  BfVaUu  »y  BdttoriaS  Btaff,) 

2.  TaiAL  «E=>166(S)  —  Demttbbkk  to  plaih- 

TZn'B  XVIDEHCB  AOUTS  IITFEBBNOES  BAVOB- 

ABLB  TO  punmrr. 

A  'demurrer  to  plalntHTs  evidence  concedes 
every  inference  favorable  to  plaintiff  that  might 
be  drawn  from  tbe  evidenoe ;  and,  even  if  some 
of  the  testimony  tends  to  contradict  his  claim. 
It  is  error  to  austain  the  donurrer. 

Appeal  frwu  District  Court,  8edgwl<& 
Gounty. 

Action  by  D.  W.  Travis  against  I*  B. 
Simpson,  tried  on  appeal  from  the  dty  court 
of  Wichita.  Demurrer  to  plalntitTs  evidence 
sustained,  and  he  appeals.  Reversed  and 
remanded,  with  directions  to  overrule  the  de- 
murro-. 

T.  A.  Noftzger,  George  W.  Oox,  and  W.  E, 
Glass,  all  of  Wlcblta.  tor  appellant 


Dale,  And^in.^  BuAland  ft  Hart;  and 
Glenn  Porter,  all  of  WldiUa,  for  appdle& 

PORTER,  J.  This  action  waa  tried  to  the 
district  oourt  on  an  aroeal  from  the  dty 
court  of  WidiHa.  The  court  sustained  a 
denraxrer  to  the  evidence,  and  the  plalntUT 
brings  the  case  here  for  review. 

Tba  idatotlfl^  dalm  mats  In  part  upon  tbe 
following  wrlttmt  order: 

"($500.00)  Sept  29,  1916. 

"Mr.  Ia  B.  Slmpscn— -Dear  Sir:  Please  pay  to 
J.  P.  Sheffler  five  hundred  doUara  my  commis- 
sion on  the  Caney  Oil  deal  and  this  will  be  your 
receipt  for  tti%  same.  R,  L.  Hancock. 

"Fmr  value  recced  I  herdiy  transte  and 
aas^  the  above  order  and  my  daim  to  tiie 
money  tiiMreln  mentioned  to  D.  W.  Kavfs. 

P.  Sbeffler." 

[1]  Tbe  following  Is  a  brief  summary  of 
Qie  facta  diown  by  the  evidence:  In  the  fall 
of  1916,  the  defendant  SImpe<m,  J,  P.  Shef- 
fler, and  R.  L.  Hancock  as  agents  n^tiated 
the  sale  of  certain  oil  leases.  It  was  the 
understanding  at  first  that  the  commission 
would  amoont  to  $3,000,  and  that  the  share 
of  each  should  be  fl.OOO.  Simpson,  who 
had  charge  of  the  transaction,  afterwards  in- 
formed bis  associates  that  he  had  s(dd  the 
leases,  tmt  had  not  been  able  to  get  the  full 
price,  and  that  he  could  only  pay  Sheffler 
and  Hanco<A  $500  each  as  their  share  of  the 
GommlaBlon.  He  stated  that  he'  vronld  pay 
them  as  soon  as  the  deal  was  dosed,  which 
would  be  In  a  wedc  or  ten  days.  They  con- 
sented to  this  arrangemrat  Hancock  told 
iSlmpson  that  he  was  arranging  to  leave 
Wichita,  and  would  give  Sheffler  an  order  on 
Simpson  for  his  $500.  Simpson  told  him  that 
was  satlsffcctMyt  ftnd  that  he  would  pay 
the  amount  to  Shtfler  upon  tb»  latter  bring- 
ing the  wder  to  him.  Sheffler  acted  w  be- 
half of  Hancock  In  attempting  to  collect  the 
letter's  share  from  Simpson.  Simpson  paid 
Sheffler  $125  on  his  own  share,  and  told  him 
that  he  had  been  obliged  to  take  notes  for 
part  of  the  paymmts,  and  that  the  balance 
of  the  commissi<m  would  be  paid  in  install- 
ments. Sheffler  testified  that  In  SMue  way 
he  found  out  that  Slmpsw  had  received 
his  own  share.  Ebwoock  purchased  an  au- 
tomobile from  Travis,  and  in  payment  there- 
for some  arrangement  was  made  by  whldi 
Whftfflw  aiHrfr^wl  and  transferred  to  Travis 
the  order  that  Hancock  had  drawn  upon 
Simpson,  niereafter  Sheffler,  acting  for 
Travis,  contlnned  his  ^orts  to  collect  the 
money  fftm  Slmpecm.  In  a  conversation 
about  payment  ot  the  nKm^,  81m|»on  tcAA 
him  that  Hancock  owed  bim,  and  for  that 
reason  he  would  not  pay  the  enter. 

The  theray  upon  whldi  Qie  oourt  sustained 
the  demurrer  is  not  disclosed,  but  the  argu- 
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ment  adranoad  ht  flie  defimdant  is  that  tbwe 
was  a  failure  to  prove  tbe  foUovlits;  fteebo, 
wtaicta  It  Is  Isststed  It  was  lucnmbent  upon 
the  ^atDtifl  to  estaMish:  lint,  tbat  Qm 
oil  deal  bad  teen  rongnmrnatwl;  secoDd.  that 
tbe  oommisilin  lud  been  otuned;  third, 
tbat  the  saBw  bad  been  paid  to  Simpson;  and, 
fooTtb,  tbat  ^alnttff  was  tbe  owner  of  tbe 
aaslEiuaent,  and  entitled  to  recover.  Cpoa 
tbe  last  pr^KMition  tbe  evidence  showed  tbat 
tbe  ord&c  was  given  in  tbe  first  imtfmwn  to 
authorise  Sheffler  to  arilsct  Hancocks  share 
of  tb»  ccmmlBsioa;  that  afterwards  it  was 
transftored  to  the  plaintiff  In  part  pavnieDt 
of  an  antomoblle,  so  tbat  tbe  plaintiff  was 
entitled  to  raoorer  if  tSwre  was  any  enridenae 
to  sustain  the  other  issues.  Tbe  first  two 
essentials  as  stated  tbe  defwdant  are 
reducible  to  one— If  tbe  oU  deal  was  in  fact 
consnnunated,  tbe  commlssioa  was  earned.  It 
Is  Insisted  that  tbe  testimony  of  plaintiff  and 
his  witnesses  showed  that  the  commlsiion  In 
wbicb  Hancock  was  to  parttci]>ate  was  not 
dne  and  bad  never  been  paid  te  Bimpson. 
Hanoodc'a  testimony  tbat  Simpaon  told  him 
tbat  If  be  would  give  Sbeffler  an  iMrder  for  tbe 
$500  be  would  pay  tbe  money  vpmi  presenta- 
tioa  of  tbe  wder;  Sbeffler^  teatlniMiy  In 
sabstanee  tbat  In  some  convonatlm  with 
Simpson  be  foond  out  tbat  fflmiison  bad  r»> 
oelved  bis  own  share  <tf  tiie  coprnilsslon;  va- 
rious excuses  given  by  Slmpeon  tm  not  pay- 
ing his  associates  tbelr  shares,  telling  them 
at  one  time  that  he  bad  been  obliged  to  ta.kB 
notfia  for  a  part  of  the  money,  at  another 
time  giving  as  a  reason  for  not  paying  Han- 
cock's share  tbat  Hancock  owed  blm  money, 
and  other  circumstances — tended  to  show  that 
tlie  money  had  been  received  by  Slmpsoo, 
and  that  he  was  withholding  It  Mcweover, 
proof  that  in  Simpson's  ovrn  teetimony  on  the 
trial  of  the  case  In  the  <dty  court  he  stated 
tbat  be  had  received  Oie  commlssl<m  was 
of  Itself  STjfBdent  to  overcome  the  demurrer. 
The  defendant's  brief  contains  no  reference 
to  these  portions  of  the  testimony,  but  stress- 
es  the  clrcuni6tanc8s  favorable  to  the  de- 
fendant. It  Is  true,  none  ot  the  witnesses 
saw  tbe  money  paid  to  the  defmdant,  and 
some  of  them  stated  that  they  did  not  know 
whether  he  had  received  it;  but  the  most 
tiiat  could  be  urged  Is  tbat  from  portions 
of  the  evidence  some  Inferences  mli^t  be 
drawn  ftivorable  to  tbe  defendant 

[2]  Tbe  demurrer,  however,  conceded  every 
Inference  favorable  to  the  plaintiff  that  might 
be  drawn  from  the  evidence.  Even  if  some 
of  the  teetimony  tended  to  contradict  plains 
tiff's  claim,  it  was  mm-  to  sustain  the  de- 
murrer. Acker  T.  Nftnnai^  72  Kan.  S86,  &i 
Pae  531. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer. 

AH  the  Jnstioea  concurring. 


SMITH  T.  HOSrORD,  Boilttif  Inspeetov. 
(No.  225780 

(Snpreme  Court  of  Kansas.   Feb.  7.  Id20l) 

(8»llabm$  hw  tK9  Oomn.) 

1.  MUinOIPAL  OOBPDBAnom  «=3S8^AUTH0JI- 
ITT  TO  ENACT  POLICE  KKQ-UUTIONS  MUST  BB 
aZPIESSLT  OBAimD  OS  OLBAXLT  DCFUCSn. 

A  mnnicipsl  corporation  has  no  inherent 
power  to  enact  poUoe  regulations,  but  sudi  ao- 
tiiority  must  bs  fiTprrisslj  grantsd  or  dearly 
Implied. 

2.  MuBioiPAi.  omnMUTKiKS  ^»626— Obdi- 
MANGE  aivma  anr  omons  abbixkabt 

POWEB  TO  OUUIT-OB  iXrOBB  PKEUIT  TO 
BUILD  SABAOB  IS  UHOOBSBlTimoaaL. 

An  ordinance  wfalch  puts  It  In  the  power  of 
tbs  ofltoen  of  a  city  to  grant  a  permit  to  boild 
a  garage,  or  to  refuse  such  a  itermit  at  wHI,  Is 
unconstitutional  and  void,  becsuse  it  assumes  to 
clothe  aaeb  offioen  with  arbitrary  power,  to  Im 
exercised  merely  at  their  will  Or  caprice,  whstb*- 
er  tbey  are  cUsposed  so  to  exercise  U  or  not 

S.  MURICIPAL  COBPOBATIONS  4=»626— OSDT- 
NANCS  GIVING  AXBITBAaT  POWEB  TO  BOABD 

or  tfonasstoicxBS  is  void. 
An  ordinance  wbich  prohlUts  a  derk  of  a 
dty  of  tile  first  dass  from  isniiiig  a  license  to 
boild  a  garage  "anlesa  the  application  for  such, 
license  be  approved  by  the  board  of  commission- 
ers'* of  Budi  city  is,  f(w  the  reasons  above  in- 
dicated, void. 

Appeal  from  District  Oourt,  Wyandotte 

Cbonty; 

Action  by  Prank  Bmllb  sgalnst  R.  R.  Hos- 
f ord,  Bitf  Iding  Inspeotor-of  Eaiisas  City,  Kan., 
to  compel  blm  to  grant  to  plaintiff  a  permit 
to  put  up  a  garage.  PlaintUFs  mi^oa  to 
quaab  tbe  return  ovenolsd,  and  be  appeals. 
Uanse  remanded,  with  dlreetlona  to  sustain 
the  motioD* 

Wm.  O.  Hdt  and  X  K.  OobMson,  both  of 
Kansas  (Sty.'lCob,  and  CSus.  A.  Blair,  of  Kan- 
sas Olty,  &UL,  tor  appellant. 

H.  J.  Bmltb  and  Wm.  Dreonan,  botii  <tf 
Btnsas  Cttty,  Kul,  for  a^tpeilee. 

WEST,  J.  This  action  was  brought  to  ctHn- 
pel  tbe  building  In^iector  to  grant  to  the 
plaintiff  a  permit  to  put  up  a  garage.  The 
petition  alleged  that  he  complied  with  the 
requirements . and  tendered  the  legal  fee; 
that  the  ihspector  acted  imder  the  orders, 
directions,  and  Instructions  of  the  mayor  and 
commissioners,  and  refused  to  issue  the  pei> 
mlt  The  deTendaQt  pleaded  that  be  was  at 
all  times  acting  under  sncb  orders  and  In- 
structions, and  the  board  had  instructed  him 
in  writing  not  to  grant  a  permit  to  the  plain- 
tiff, for  the  reason  that  the  buUding  was  to 
be  used  for  a  garage,  antomoblle  repair  and 
machine  shop  for  hire,  In  vlolaticm  of  Ordl- 
nance  No.  1S248>  which  prohibits  the  clerA: 
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from  Issoliig  a  Uoense  "oideBS  &e  api^catlon 
for  mdi  Uc«iise  be  asta<fn<l  by  die  koard.  of 
commissioners  of  Kan  gas  Oltr.  Kansas."  The 
iHalntiff  moved  to  quash  the  retam  on  the 
ground  that  the  ordinance  was  unreasonable 
end  void,  which  motiOD  was  overruled,  and 
the  plaintiff  aijpeals. 

The  ordinance  provides  In  section  1  that  it 
shall  be  unlawf'ol  to  locate  or  operate  within 
the  <My  limits  at  Kansas  Oltj,  Kan.,  any 
garage  or  antooiobUe  repair  ^bop  tor  pay 
wlttiovt  first  <rt)tainliig  a  licecM  from  the 
cUgr.  Section  2  Is  In  ISieM  words : 

"That  tiieieafter  it  sbaD  be  nnlawfta  Cur  tiis 
city  clerk  to  tssns  a  licoise  to  any  powm,  Sim 
or  corporation  for  the  purpose  of  carrylDg  on 
tiie  bnsines  of  a  garage  or  automobile  repair 
shop,  onleas  the  application  for  such  license  be 
iVproTed  by  the  board  of  ffflamlsshmiirs  <tf 
Kansas  City,  Kansas." 

It  is  argued  that  this  Is  void,  as  it  lays 
down  no  general  rales,  but  assnmes  to  rest 
power  wbldk  la  a  naked,  aibttraiy,  and  des- 
potic one,  knows  no  llmitatlcms  and  abknowl- 
edges  no  restrictions. 

The  d^endant  sedu  to  justly  nnder 
the  general  welfare  daose  wblc^i  is  se^on 
1006  of  the  General  Statutes  of  iins,  aM 
reads  as  follows: 

"To  make  all  needful  police  regulations  nece»> 
sary  for  the  preservatioD  of  good  order  and  the 
peace  of  the  city,  and  to  prevent  injury  to  or 
the  destruction  of  or  interference  witii  public  or 
private  property." 

It  is  argued  ttiat  tSits  has  reCvenoe  to  ttie 
police  power,  which  ext»ds  to  matters  whlcb 
oonoern  the  hesJttv  morals,  comfort,  and 
safety  of  the  dUsens.  It  Is  also  contended 
that,  while  a  garage  is  not  a  nulaanoe  pn-  se, 
it  may  be  conducted  so  as  to  become  sncb, 
and  that  Its  locatloii,  erection,  and  conduct 
may  be  contrcHled  ^  tbe  city.  Yarious  au- 
thorities are  dted  toncblng  the  power  of  the 
dty,  including  the  declaratioD  of  this  court 
in  Deaser  v.  CSty  of  Wldilta,  96  Kan.  820, 
1^  Pac  1194,  L.  R.  A.  1916D,  246,  that  before 
the  courts  can  lnterf««  wllhi  the  exercise  of 
legislative  power  granted  to  the  dty  to  license 
and  regulate  a  Jitney  it  must  appear  that  it 
is  flagrantly  unjust,  unreastmable,  or  oifpren- 
slve. 

The  test  laid  down  In  Olty  of  Emporia  v. 
Railway  Co.,  04  Kan.  718,  Tl»,  147  Pac.  1095, 
1096,  is  this: 

"The  question  is  whether  or  not,  erastderfng 

the  entire  situation  and  all  the  chrcumstanoes, 
the  action  of  the  dty  so  far  fails  to  measure  up 
to  the  fair  and  just  and  reasonable  ss  to  make 
it  clear  that  such  action  is  arbitrary,  capridoDS, 
unreasonable,  and  oppressive." 

In  Anderscm  v.  Olty  of  Wellington,  40  Kan. 
178,  19  Pac.  719,  2  K  R.  A.  110,  10  Am.  St 
Bep.  176,  an  mrdlnance  declaring  it  tmlawful 
tor  any  society  to  parade  any  public  Mreet 


shontlnc,  singing,  or  beating  drvms  «r  tam- 
bomlnea,  wiQumt  first  having  obtained  the 
written  consent  of  the  npayor,  or  of^er  officers 
of  the  dty,  was  bdd  void.  A  good  many 
years  ngo,  a  party  went  into  coort  and  com- 
plained tliat  because  be  refused  to  sdl  his 
tuHnesteod  at  a  grossly  inadoQuate  price  the 
defendant  was  going  to  erect  small  tenement 
houses  ftor  negroes  witUn  10  or  IS  feet  of 
sodi  bomestead.  It  was  shown  that  such 
auction  was  In  pursuance  to  a  threat  as  to 
what  would  be  done  if  the  plaintiff  refused  to 
sell.  The  court  hdd  that  a  negro  family, 
beaded  by  a  preacher,  cannot  then  be  deemed 
a  nuisance  per  ae,  and  the  owner  could  not 
be  prevented  fnnn  renting  a  neat  cottage  to 
sudi  a  family,  altlion^  located  within  a  few 
feet  of  objector's  premises.  Valloon  v.  Sca- 
ling. 29  Kan.  *282,  44  Am.  Bes>.  642.  In  Craw- 
ford V.  City  of  Top^,  51  Kan.  750,  88  Paa 
476,  20  L.  B.  A.  092,  87  Am.  St  Bep.  823,  it 
was  held  Omt,  while  dtles  of  the  first  daas 
may  regulate  the  wectton  and  maintenance  ot 
blUboarda,  an  ordlnajies^  preacrUUng  that  none 
should  be  erected  for  advertising  purposes  un- 
less placed  at  a  distance  from  ttM  line  of  any 
street  or  aldesralk  6  feet  greater  than  tbo 
height  of  such  billboard,  was  unreesonaMe  and 
invalid.  Inth»oianion,tliepi!CsontOhisf  JMh 
tioeeallaa  attention  to  a  multltade  of  Oilnga  a 
dty  Diay  aoostltutianally  do,  bat  pointed  oat 
that  a  Tlmtration  od  the  use  of  private  i»op- 
erty  without  reason  or  necessity  cannot  be  eor 
foroed.  In  Paola  v.  Wants,  79  Kan.  148,  IDS, 
96  Pac.  776,  777  (181  Am.  St  Bep.  290), 
this  court  htM  the  otBoers  of  tlie  dty  oonld 
not,  against  flu  objectloa  of  tiie  owners,  re- 
move from  the  street  a  shade  tree  merely  for 
tiie  sake  of  enabling  them  to  place  a  sidewalk 
in  a  position  different  from  that  preactibed 
by  ordinance.  It  was  said : 

"When  the  dty  Is  called  won  to  answer  In 
court  why  it  is  about  to  destroy  a  tree,  which 
perhaps  has  been  brought  to  its  present  state 
by  years  at  patient  care,  and  which  may  be  a 
source  of  comfort  and  gratification  to  an  entire 
community,  and  offers  a  reason  that  proves  nn- 
tenaUe,  It  oaanot  then,  while  refnring  to  dla- 
doee  any  forOier  pnrpoae,  talks  tb»  benefit  of  a 
pnaumption  of  il^tfal  condnet*' 

This  was  but  another  way  of  saying  that 
mnnldpal  officers  are  not  sovereign  or  exonpt 
from  the  constitutional  limitations  or  restric- 
tions binding  other  officers  and  persons.  It 
has  twice  been  said  that  the  tyranny  of  the 
American  system  of  government  very  largely 
consists  in  the  action  of  the  munldpol  an- 
thOTlttes.  Swift  T.  Olty  of  Topeka,  43  Kan. 
671,  074,  23  Pac.  1076,  8  L.  R.  A.  772;  Olty 
of  Emporia  v.  Railway  Co.,  94  Kan.  718,  722, 
147  Pac.  10%.  If  there  ever  was  any  disposi- 
tion on  the  part  of  Americans,  and  especial- 
ly Kausans,  to  brook  tyranny  in  any  form,  the 
events  in  the  last  f^  years  have  not  in- 
creased  such  diqiOBltlan.  Of  course,  a  garage 
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more  and  more  neoessaiy  and  profitable,  and 
is  a  IftglttanatB  and  Uieratli«  meana  of  mak- 
ing a  living  and  ftddtog  to  010*0  eai^taL 
WUIe^  no  doubt;  a  may  ragnlata  add 
look  after  the  opera tloa  oC  this,  as  well  as 
otber  thln^  which,  hgr  an  nnlawtnl  use  may 
beoonw  Injaibnuy  it  cannot,  wttbont  tyranny, 
xdtam  a  eUtSxea  to  nae  bis  pvqperty  in  this 
way  when  proiwrly  managed.  And,  by  the 
aama  token.  It  must  be  held  tli^  a  dty  can- 
not anOKwlie  one  or  mom  «C  Iti  oOens  to 
pTtAlMt  sndtt  VSB, 

In  1B8I^  tiwclty  of  Ban  I^andaoo  enacted  an 
ordinance  making  it  nnlawfal  for  any  person 
to  flstaMlah  or  maintain  a  laundry  within  the 
dty  without  first  having  obtained  the  consent 
of  the  board  <rf  scqperriaors,  mdess  sndi  bnUd- 
Ing  was  constructed  at  either  brick  or  stone. 
The  Constitation  authorized  Hm  dty  to  make 
and  entonx  within  its  limits  all  sodi  regxila- 
tlons  as  were  not  in  conflict  with  the  general 
laws.  XiA  Wo  was  arrested  for  engaging  in 
the  laundry  business  In  violation  of  this  ordi- 
nance. He  was  oonricted,  and  trnm^t  haheas 
corpus  inoceedlngs  in  the  Snpreme  Court 
of  GaUfomia,  where  it  was  bdd  valid.  It 
was  said  that  to  prevent  the  constmetton  of 
wooden  buildings  within  the  densely  inhabit- 
ed parts  oS  the  dty  may  become  an  Impexm- 
tive  duty  on  the  part  of  the  authorities,  bot 
the  use  of  wooden  buildings  may  become  quite 
as  detrimental  as  the  erection  <tf  new  ones.  A. 
gubseqneDt  ordinance  was  passed,  nmfciT^g  it 
unlawful  to  maintain  a  laundry  without  flrst 
having  obtained  a  certificate  signed  1^  the 
health  c^Scer  that  the  premises  were  to  have 
Bi^dent  and  proper  drainage,  eto.,  but  this 
was  held  not  to  repeal  the  fcarmer  ordinance. 
The  case  was  ai^pealed  to  the  federal  Supreme 
Coort,  where  the  two  (»dtnancea  were  held 
void.  WbUe  the  real  gist  of  the  dedslon 
emanated  from  the  unomstltutlonal  opera- 
tion of  these  enactments  as  arUtrary  and 
nnreasooaUe,  scmie  clear  and  cogimt  takings 
were  said  by  the  court,  speaking  through  Mr. 
Justioe  Matthem^  whldk  we  .quote  Willi  ap- 
proval as  sound  doctrine  applicable  to  flie 
casebeftwe  us: 

**Tbey  [the  ordinances]  seem  intended  to  con- 
fer, *  *  *  not  a  discretion  to  be  exerdsed 
npcn  a  emslderation  9t  the  ^enmstances  of 
each  ease,  bat  a  naked  and  arbitrary  power  to 
give  or  withhold  consent,  not  only  as  to  places, 
but  as  to  peiscma.  *  •  •  Tbt  power  given  to 
them  [the  sapervisors]  is  not  confided  to  their 
discretion  in  the  legal  sense  of  that  tenn,  bot  is 
granted  to  their  mere  wUL  It  is  purely  arbitra- 
ry, and  acknowledges  neither  gnldance  nor  re- 
straint." Tick  Wo  V.  Hopkins,  118  U,  S.  356, 
366,  367,  6  Sop.  Ct  1004, 1069  (30  Ia  Qd.  220). 

It  was  also  said: 

"When  we  consider  tlte  natnre  and  theory  of 
oar  institDtliHiB  of  govammeat,  the  prlneUdes 
apon  which  they  are  soivosed  to  rest,  and  ra- 
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view  the  bistoky  at  their  development,  we  are 
constrained  to  eondude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely 
peEMnal  and  ariiitrary  power."  118  U.  B.  MO, 
6S0P.  Ol  1JD71.  80 1*.  Bd.  220. 

L^ter  in  the  opinion  it  was  said  that  the 
court  was  not  obliged  to  reason  from  the 
probable  to  the  actual,  and  pass  upon  the 
validity  of  the  ordinance  complained  of,  as 
tried  merely  by  the  opportunities  which  their 
terms  afford,  of  unequal  and  unjust  discrim- 
ination in  their  actual  operation,  but  it  ap- 
peared that,  whatever  tbdr  intent  may  have 
been,  they  were  so  oppressive  as  to  dunr  an 
unequal  protection  of  the  laws. 

"For  the  very  idea  that  one  man  may  be  com- 
pelled to  hold  ills  Ufa,  or  the  means  of  living, 
or  any  material  right  essential  to  the  enjoyment 
of  life,  at  the  mere  will  of  another  seems  to  be 
intolerable  in  any  eoontry  where  freedom  iwe- 
vails,  as  being  the  essence  of  slavery  itseUL" 
118  0.  S.  870^  6  Sop.  Ct  1071, 80  L.  Ed.  220; 

Bee,  also,  Qlcero  Lumber  Oo.  t.  Town  of 
Ocertt,  170  m.  8^  01  N.  B.  708,  4fi  li.  B.  A. 
696,  66  Am.  8t  Sep.  UO. 

!nie  rule  is  t2nu  laid  down  in  OsfCi 

"Except  where  the  corporation  bas  special 
charter  power  to  enact  the  by-law  or  ordinance, 
the  eoarts  not  only  annol  ordinances  and  In- 
laws, beeaose  diey  otrntravene  the  higher  laws  of 
Oonetitntions  and  atatotes,  bat  they  do  not  hes- 
itate to  declare  them  veld  and  Imperative  be* 
cause  they  appear  to  the  judicial  arind  uareasen- 
able  or  oppressive.'*  28  Qrc.  868. 

Baling  Case  Law  sets  forth  as  fundamental: 

"A  municipal  eorporation  has  bo  inherent 
power  to  «iact  police  regtdatl<nis,  but  derives 
it  solely  from  tlie  Legislature,  and  consequently 
can  exercise  only  sodi  ptdioe  power  as  is  faldy 
indnded  In  the  grant  of  powers  by  its  charter." 

10  H.  a  L.  800.  i  loa 

"Municipal  ordinance  of  a  regnlatoty  nature 
in  contravention  of  the  natural  rij^ta  of  Indi- 
vidnals  enacted  ander  general  charter  powers 
is  not  only  required  to  be  eonstitatlonal,  but  It 
nmst  tie  reasonable  as  well ;  that  is,  this  court 
before  which  it  la  bronght  must  be  able  to  see 
that  it  wiU  tend  to  promote  the  public  health, 
morals,  safety,  and  welfare;  that  the  means 
adopted  are  adapted  to  that  end,  and  Uiat  It  1b 
Impartial  In  operation,  and  not  unduly  oppres- 
sive upon  individuals.**  19  B.  a  L.  805,  f  IIZ 

"It  is  dear  that  if  an  ordinance  is  passed  by 
a  municipal  corporation  which  upon  Its  face 
restricts  the  right  of  dominion  which  the  indi- 
vidual might  otherwise  exercise  without  ques- 
tion, not  aocordlng  to  any  general  or  uniform 
rale,  but  so  as  to  make  the  absolute  enjoyment 
of  his  own  depend  apon  the  arbitrary  will  at  the 
governing  authorities  oi  the  town  or  city,  it  is 
unconstitutional  and  void,  because  It  fails  to 
famlefa  a  uniform  rale  of  action,  and  leaves 
the  right  of  prtperty  subject  to  the  deqpotle  will 
of  the  municipal  officers^  who  may  exercise  ft  in 
accordance  with  some  principle  which  it  would 
not  be  within  the  coasdtatlooal  power  of  the 
state  to  sanction  w  even  ae  aa  to  give  cnilusive 
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profits  or  prlrlleCM  to  partknlar  persona 
*  *  *  On  the  ona  hand,  it  Is  plain  that  an 
ordinance  wbidi  for  example  profaiUti  l^e  ene- 
tioB  of  any  baildlnf  in  a  city  without  a  pennit, 
bnt  prescribes  no  bnilding  regnlationa,  is  in- 
valid, becaose  erectiDg  a  boiUinf  is  a  lawful  and 
hanaJaw  act,  and  sneh  an  ordhianea  sd^t  be 
used  to  legnlate  tha  oharacter  of  baUdings  tn 
each  seetlim  of  tha  Gltr»  a  potrer  wUith  the 
Legislature  itself  ooold  not  ezerdse."  18  S.  0. 
L.  813,  I  118. 

"It  is  held,  however,  by  the  weight  of  anthor- 
it7  that  en  ordinance  which  laya  down  no  re- 
qairements  to  be  followad  and  no  general  and 
uniform  mle,  but  merely  prohibits  the  ffreetlon 
ci  any  boildlag  within  tiie  corporate  limits  with- 
oat  a  permit,  is  Invalid,  dnce  It  leavn  the 
grantiiig  of  a  pumlt  in  the  artritnur  discretion 
of  the  mnnklpal  anthorldes,  whkih  may  be  er- 
erdsed  upon  some  trnwamnted  prince,  and 
whidi  Is  not  anbjeet  to  judicial  rerlew,  since  tlie 
eonrt  cannot  say  whether  the  plans  irf  the  pro- 
posed building  oompty  with  the  monldpal  re- 
oniranaits  or  not**  19  B.  a  H  830, 1  184. 

It  la  urged  that  all  oOokb  are  ivesamed 
to  do  tbelr  dfUr  and  act  taiOj,  and  tbat  It 
must  be  preaomed  th&t  officers  called  apoo 
to  grant  permits  of  this  sort  will  not  act  ar- 
bitrarily or  capridoualy.  Very  wcU.  The 
trouble  wiOi  tbls  ordinance  Is  that  It  pats  it 
In  the  power  of  siudi  officers  ttms  to  act 
whether  they  are  so  disposed  or  not,  and  aadi 
assnmed  anthcHtlty  is  a  trensgreesion  on  the 
rU^ti  of  citleens  and  an  InMngMoeot  npcm 
the  constltntlMial  safeguards  by  whidi  13iey 
are  protected. 

The  motion  to  quash  the  retom  slurald  be 
sustained,  and  tlie  cause  Is  reaumded,  with 
directtfAs  so  to  do. 

All  the  Jostioea  cooeorrlnfr 


POSTLEn^HWAITE  v.  EDSON  et  sL  (No. 
2260D* 

(Bnpreme  Court  ot  Kansas.  Feb.  7, 1920^ 

(SfOahua  by  tk«  Oourt) 

1.  HOUESTEAD  «=»186,  IS^Wnx  coimstTKD 
AS  NOT  ALIBNATINO  HOMESTEAD. 

The  former  ruling  (Postlethwaite  t.  Gdson, 
102  Kan.  104,  171  Pac.  769,  I*  B.  A.  1918D, 
983)  that  the  will  was  not  an  alienation  or  coa- 
veyance  of  the  homestead  ia  followed  and  ad- 
hered to. 
Porter,  J.,  dissentii^ 

2.  Svoovxnr  <ff=>721  —  Cowcltjstvxniss  ot 

VOBHEK  JpDGUEIfm 
As  against  the  defendants,  the  plaintiff's 
right  to  compel  contribution  from  the  estate  of  a 
decreed  person  has  been  established  by  former 
indgmmts. 

8.  AbAIEVENT  and  mVITAL  «=»71  —  JUDO- 
VSHT     BKVIVED     AOAtlTaT  ADUIHIBTBATBIX 
HEBD  NOT  BK  AGAIN  BKVIVXD  ON  HEB  DEATH. 
-    A  judgment  that  has  been  revived  against 
tiw  administratrix  of  the  estate  of  a  deceased 


pttson  need  not  he  again  revived  <m  Hie  dealb 
of  the  administratrix. 

4.  Appeal  and  esbob  4b»1010(1)— I^nnxNo 

WILL  NOT  BB  DlflrrUBBED  WHEN  THEBB  XS 
'  KVIDBNCB  TO  SUPFOBT  IT. 

A  finding  of  tiie  court  eoneemlng  the  own- 
erdiip  of  real  property  vQI  net  be  disturbed 
whwe  tliere  te  evldenoa  to  sumort  the  flndittc 

CDDinna'  mua  «b>»48— No  ebbob  nr  bb- 
rusuo  to  suxoor  vpormm  or  tnxB. 
In  an  action  In  the  natwe  of  a  ereditors*  bill 
to  suhJeet  certain  lands  to  the  payment  of  the 
plaintiffs  dsim,  it  Is  not  oror  to  reftue  to 
submit  to  a  Jui7  the  quastioB  ti  the  titie  to 
the  property. 

Appeal  from  District  Oonrt;  Shawnee 
Coonty, 

AotloD  by  R.  a  FostleUiwatt^  adndnlBtra- 
tor,  agaloBt  Ftank  P.  Bdsoa  and  others. 
JudgmcBt  for  iJ-i^hw  and  dBfaodants  ap- 
peal. Affirmed. 

fliugene  S.  Quintan,  of  Topeka,  for  appel- 
lants. 

T.  F.  Oarrn-,  ot  Ft  Worth,  Tex.,  for  ap- 
peUee. 

MABSHALL,  7.  The  defoidants  appeal 
firom  a  judgment  declaring  a  lien  (Hi  an  un- 
divided one-half  of  certain  real  property  in 
the  dty  of  Topeka.  and  ordering  that  the 
one-balf  of  the  real  property  be  sold  for  the 
payment  of  the  amount  of  the  lien,  fl,000, 
and  interest  thereon,  and  coBt& 

On  January  12,  1907,  Judgment  was  ren- 
dered in  the  district  court  of  Shawnee  coun- 
ty In  favor  of  W.  W.  Harvey,  as  receiver  of 
the  UasMiic  Mutual  Benefit  Sodety  of  Kan- 
sas, and  against  L.  O.  Wasson,  Getnge  W. 
Clark,  Albert  K.  Wilson,  James  P.  Howe, 
John  O.  Postlethwaite,  WlUls  Bdson,  and 
Alfred  A.  Rodgers.  From  that  Judgment  an 
appeal  was  tateu  to  this  court,  and  the  judg- 
ment of  this  court  Is  found  In  Harvey  v. 
Wa^n,  74  Kan.  489,  87  Pac.  720.  Exeen- 
tlon  .was  issued  oa  that  Judgment,  and  Post- 
lethwaite paid  It  He  filed  wltli  the  clerk 
of  the  district  court  notice  of  his  payment 
of  tbe  Judgment  and  of  a  claim  to  ccoitiibu- 
tion  and  repayment.  Postlethwaite  died  on 
November  28,  1910.  and  Robert  Q.  Postle- 
thwaite was  appointed  administrator  of  his 
estate.  Willis  Edson  died  on  May  1,  1011. 
and  Blary  Ekison  was  appointed  admloistra- 
trix  of  his  estate  on  May  12,  1011. 

On  Jnly  8,  1912,  on  the  appllcatitm  of 
Robert  (X  Postlethwaite,  the  administrator 
of  John  O.  Postlethwaite,  tbe  Judgment  of 
Harvey,  as  receiver,  was  revived  against 
Mary  Edson,  as  admljilstratrix  of  the  estate 
of  Willis  Edstm,  An  appeal  was  taken  to 
this  court  on  the  Judgmoat  of  revivor,  Har- 
vey V.  WassMi  (supra).  Mary  Edson  died 
in  April.  1914.  The  present  action,  one  to 
subject  the  real  prrvwty  In  controversy  to 


0ss>Fw  other  e»MB  see  wuna  topic  and  KEY-NUMBER  la  all  Ker-NumbereA  Digesta  and  Indazes 
•Bdieailag  denlMI  Karoli  10,  19SS. 


Digitized  by 


(II 

the  payment  ot  0ie  dalm  of  Joto  O.  Fwtle- 
thwalte  tor  contrtlratlon  on  account  of  bta 
satisfiactlon  of  the  Judgment  In  Harrey  t. 
Wasson,  was  commenced  on  Hay  4,  1914. 

Frank  P.  Edson  and  Jessie  Ii.  McOabe  are 
cbildren  of  WUUs  Edsw  and  Mary  JCdson, 
and  are  tbe  devisees  of  the  pT0p«ty  In  con- 
troversx  nnder  the  J<^t  will  at  Willis  Bd- 
B<m  and  Mary  Bdaon.  Jndgmoit  was  render* 
ed  In  t&voT  of  Frank  P.  Bdson  and  Jeaele 
Jj.  McOabe.  and  Bobort  01  Postletbwalte,  as 
administrator,  appealed  therefrom.  The 
Judgment  of  the  district  court  was  reversed, 
and  the  cause  was  remanded  for  further  pro* 
ceedlnga.  Postlethwalte  t.  Edson,  98  Kan. 
444.  166  Pac.  802.  The  action  was  again 
tried  In  the  district  court,  and  It  then  resolt- 
ed  In  a- Judgment  In  favor  of  tbe  plalntUT, 
and  the  defendants  appealed.  That  Judg- 
ment was  modified,  and  the  cause  remanded 
for  fnrther  proceedings.  Postletbwalte  t. 
Edson,  102  Kan.  104,  171  Pac.  769;  L.  R.  A. 
3.918D,  An  ai^ltcatlon  tor  a  rebearli^ 
was  granted,  and  the  Judgment  of  ttds  coort 
(HI  that  application  Is  found  In  Posdethwalta 
T.  SIdaiKi,  102  Kan.  610, 171  Pac.  709,  U  B.  A. 
1918D,  088,  where  the  dedsloB  and  oplnlim 
In  Postletbwalte  r.  Edson,  lOS  Kan.  104. 171 
Pac.  768,  ti.  R.  A.  1918D.  988,  were  adhered 
to.  When  the  action  was  again  tried  In  tbe 
district  court,  Jndgmoit  was  rendesed  In  fa- 
vor of  tbe  plalntlfl,  and  the  defendants  have 
again  appealed. 

[1]  1.  The  flrat  proiMNttloa  ugiuA  hy  ttw 
d^Mdants  Is: 

*Trhat  this  property  wai  conveyed  by  Ae 
Joint  and  mntoal  will  of  WlUls  Edson  and  Mary 
Edson.  free  from  debt,  diat  took  effect  upon  €be 
death  ot  Willis  Edson  as  to  the  fee.  the  tight 
of  poBMsalon  only  passing  at  the  death  of  Mary 
Edson." 

This  la  tbe  same  qoestlDn  that  was  pre- 
sented and  decided  In  Postlethwalte  v.  Bd- 
son, 102  Kan.  104  and  619^  171  Faa  768^  Ii. 
IL  A.  191SD,  988.  The  defendants  insist  that 
this  court  there  committed  error,  and  argue 
ttiat  the  Kune  questions  are  now  before  tbe 
court  and  should  be  again  c(msldered.  and 
the  error  be  corrected.  If  an  error  was  com- 
mitted, the  court  should  not  and  would  not 
hesitate  to  cmrect  that  error.  The  question 
pres^ted  has  again  been  considered,  and  the 
condnalon  fbrmerly  readwA  1>  adhwed  ta 

The  defendants  cite  Lewis  v.  Lewis,  104 
Kan.  269^4,  178  Pac.  421,  and  ai^gue  that 
by  tbe  decision  in  that  case  this  court  over- 
ruled Its  dedslon  In  Postiethwalte  Edson, 
102  Kan.  104  and  610,  171  PacL  769,  L.  R.  A. 
1918I>,  983.  In  one  partlcnlar  the  cases  are 
parall^  Eadi  Involved  a  mutual  and  Joint 
will  made  by  husband  and  wlf^.  Farther 
than  that  13ie  cases  are  not  parallel.  In 
Lewis  V.  Le^s  the  husband  survived  tiie 
wlf^  again  married,  and  then  died.  His 
widow  sought  to  recover  one-half  of  the  prop- 
erty owned  by  him.  The  oonrt  lidd  fliat  T. 
187  P.— 44 
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W.  Lewis  could  not  mrct^  hS»  part  of  the 
mutual  and  J<^t  will  by  a  second  manlage^ 
In  tiie  present  case  the  defendants  argue 
that  a  devise  of  the  homestead  gave  to  them 
that  hconestead  free  from  the  daim  ct  gener- 
al creditors.  The  two  pr<90sm(ms  are  wide- 
ly  separated,  and  one  cannot  be  logically  cit- 
ed In  sv^^ort  of  a  otmtentltm  In  favor  of  the 
other. 

[2]  2.  The  aecond  claim  of  the  defendanta 

Is: 

"That  John  O.  Postlethwalte,  if  he  were  liv- 
ing, could  not  compel  oontribotion  from  Willis 
Edstm,  If  he  was  Uving.  in  tills  case.** 

This  claim  arises  out  of  the  following  dr- 
eams tances:  loha  C.  Postiethwalte  and  his 
codefmdants  In  Harvey  v.  Wasscoi  were  di- 
rectors of  tite  Maacmic  Mutual  B^ieflt  So- 
ciety. Tbe  directors  sold  the  assets  and  af- 
fairs of  the  sodety  to  the  NMthwestem  Lite 
Assurance  Company  of  Illinois,  without  re- 
serving funds  Boffldent  to  pay  all  existing 
claims  against  the  society.  Willis  Edson  as 
one  of  the  directors  opposed  tiie  sale  and 
transfer  and  did  all  he  could  to  prevent  It 
The  -defendanta  argue  that,  because  of  his 
action  in  closing  the  sale  and  transfer  of 
the  assets  and  affairs  of  the  Masonic  Mutual 
Benefit  Sodety,  Willis  Edson  was  not  liable 
to  John  C  Postiethwalte  <m  account  of  the 
Jndgmrat  rendered  In  Harvey  v.  Wasson; 
that  John  O.  Postlethwalte  could  not  com- 
pel ccmtrlbntton  from  Willis  Edson ;  that  the 
estate  of  Willis  Edstm  cannot  be  ccanpelled 
to  pay  oonlribntlui ;  and  that  therefore  the 
prc^terty  devised  to  tbe  d^endants  cannot 
be  subject  to  tbe  payment  of  such  contribu- 
tion. This  argum^t  Is  met  by  the  plalntlfC 
by  an  aUegaU<Hi  In  Ms  reply,  and  by  evi- 
dence tending  to  prove  tbe  allegation  that 
this  questitHi  had  be»  adjudicated  and  Is 
not  now  open  for  consideration.  When  the 
Judgment  of  Harvey,  recover,  was  revived 
against  Mary  Edson,  administratrix,  on  ttie 
application  of  Bobra-t  0.>  Postlethwalte,  ad- 
ministrator of  the  estate  of  John  C.  Postifr- 
thwaite,  Mary  Edson  filed  an  answer  in  the 
revivor  proceeding  In  which  she  allseed: 

'TThat  this  jadsment  was  recovered  against 
the  defendants  for  the  wrong  and  misconduct  of 
the  defendants  as  directon  of  the  Masonic  Mn- 
tnal  Benefit  Sodety  of  Kansas  in  disposing  of 
its  assets  and  withont  providtog  for  tiie  death 
losi  made  the  basis  of  said  Jndgment;  that 
Winis  Edson  was  one  of  tbe  dlreeUra,  and  voted 
against  the  disposing  of  isld  assets,  and  was  In 
no  way  gnOty  of  wrong  or  misconduct  ss  sndi 
director,  and  did  all  that  be  couH  to  prevent  the 
same,  sod  that  J.  O.  Postiethwalte  urged,  ar- 
gued, and  voted  for  tbe  disposition  of  sndi  as- 
sets, and  that  as  to  J.  O.  Postlethwalte  and  his 
'administrator  after  his  deoeasa  the  said  Mary 
Edson,  as  administratrix,  has  a  fall  and  fcmt 
defense,  and  asks  that  it  may  be  sabmltted  to  a 
Jury  for  trial,  or  that  the  right  of  contribution 
and  the  right  ot  tiie  administrator  to  recover 
may'  be  presented  regularly  as  a  olafaa  against 
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the  flsUto  of  WiBiM  Bdaon  before  tlie  prebcta 

coart  of  Shawnee  cooaty." 

With  tlUa  answer  on  01^  the  judgment 
waa  revived.  On  appeal  to  this  court  this 
questloa  was  not  presented  In  the  brleb  nor 
discussed  in  the  opinion.  Harrer  t.  Waaion, 
91  Kan.  70.  136  Fac  919. 

On  September  30,  1916.  In  the  present  ac- 
tion, Judgment  was  rendered  by  the  district 
coart  as  fidlows; 

"Now,  on  this  ZOth  day  of  September.  1910, 
the  court,  having  duly  considered  the  Issaes  and 
the  evidence  In  this  case,  finds  for  the  plaiotifl 
and  against  the  defendants,  and  the  conrt  finds 
that,  on  account  of  the  matters  alleged  in  plain- 
tUTa  petition,  there  Is  due  and  owing  plalntifl 
on  bis  claim  ai^ainst  the  estate  of  WilUs  Bdson, 
deceased,  the  sum  of  91,000,  and  that  tiie  ssme 
Is  a  Uen  on  the  proper^  deaoribed  In  plalaturs 
petition,  to  wit,  lots  246  and  248  on  West 
Blgbth  street  in  Ae  dtj  of  Topeka,  Shawnee 
oonnty,  Kan. 

"It  is  therefore  adjudged  and  decreed  by  the 
court  that  plalntifF  Is  entitled  to  recover  from 
the  estate  of  Willis  Edsou,  deceased,  said  sum 
of  ¥1,000,  and  plaintiff  is  adjudged  and  decreed 
to  have  a  lieu  on  the  abore-descrlbed  lots  for 
said  sum  with  interest  from  this  dat^  add  the 
costs  htnitk  taxed  at  >■  

In  this  Jadgmait  the  real  pnqwrtr  de> 
scribed  was  ordered  sold  to  pay  tbe  amooot 
due  thd  plaintiff.  From  this  Judgment  an  ap- 
peal was  tahen,  and  the  decision  thereon 
la  found  in  Poetlethwalte  t.  Bd8<m,  102  Kan. 
104,  171  Pac.  709,  L.  B.  A.  191SD,  988,  and 
102  Kan.  619,  171  Pac.  769,  L.  B.  A.  1918D, 
963.  On  this  appeal  this  court  in  102  Kan. 
104,  171  Pac.  769,  L.  R.  A  1918D,  983.  said: 

"The  case  was  first  here  on  appeal  from  an 
order  overruling  a  demurrer  to  the  answer. 
When  it  reached  tbe  lower  court  the  defendants 
amended  their  answer,  parts  of  whkh  were 
stricken  out  on  motion  of  the  plaintiff,  and  a 
demurrer  to  the  remainder  was  snst^ned,  from 
which  orders  this  appesl  is  taken.  Henoe  the 
aoestion  now  before  us  is  the  daimed  error  In 
sadi  ruling.  The  parts  stricken  out  amounted 
to  an  allegation  that  the  Edsons  talked  over  the 
making  of  the  will  and  expressed  their  inten- 
tions and  desires,  counseled  with  an  experienced 
lawyer  who  drew  the  instrument,  and  aoggeated 
a  certain  addition  with  which  the  testators  were 
pleased ;  In  other  words^  the  .trial  court  refused 
to  permit  the  defendants  to  go  into  tbe  oonver- 
sations  and  intentions  vi  ttte  makers  of  the 
will,  on  the  theory  donbdess  that  it  is  plain 
on  its  ilaoe  and  needs  no  extrinsic  aid  for  its 
pnver  eonstroetiou.  The  ronainder  of  the 
amended  answer  pleaded  tbe  homestead  charac- 
ter of  the  land  devised  while  occupied  by  the 
parents  or  their  survive ra,  the  separate  homes 
elsewhere  occupied  by  the  defendants,  that  the 
homestead  was  procured  by  tbe  J<^t  efforts  of 
tiie  deviBois  and  held  by  them  as  tensnts  In 
oonmum. 

"Ehror  is  assigned  on  sastainlng  a  demnrrer  to 
all  «t  the  remaining  answer  oeept  the  general 
denial,  beoinse  the  Judgment  of  tbe  plaintiff 
was  never  a  lien  on  this  property,  because  the 


Judgment  was  not  against  Haiy  Bdson,  the 
Joint  owner  with  her  husband  of  the  homestead, 
because  the  will  is  ambiguous  and  susceptible 
to  ezplsnation  of  tbe  Intention  of  Its  makers, 
and  because  It  carried  a  fee  to  their  surrlTor. 

last  reason  is  disposed  of  by  the  former 
decision.  The  first  may  be  conceded,  tUs  sidt 
being  brought  tm  the  Tory  purpose  of  sobjecdng 
the  lend  to  the  psyasnt  of  the  plaintiffs  iodr- 
moit,  whM  would  be  idle  If  it  were  alxc«dy  a 
11^  tiwreon.  Tbim  leaves  only  the  second  and 
third  for  consideration— the  effect  of  the  allied 
one-half  or  Joint  ownership  by  Mrs.  Edson  and 
tbe  daimed  ambiguity  of  the  will." 

102  Kan.  106. 171  Pac.  770,  L.  R.  A.  1918D, 
988. 

Tbe  OTder  of  this  court  was  that: 

"The  judgment  is  modified  as  to  the  sustain- 
ing of  the  demurrer,  and  tbe  cause  Is  remanded 
for  further  proceedings  in  accordance  herewith.** 
102  Kan.  110,  171  Pac.  773,  L.  IL  A.  1918D, 
983. 

That  left  the  Jndgmeat  finding  that  there 
was  $1,000  dns  fiom  th*  sstntt  oC  WIUIs  Sd- 
sflB  to  tlw  xOalntlff  onrerersed.  That  part 
of  tlio  JodgnwBt  was  not  attai^d  aor  one*- 
tioned.  When  the  action  was  returned  to 
the  district  court,  the  defendants  amended 
their  answer  by  setting  up  In  defense  the 
matters  Oat  had  been  set  up  by  Mary  Bd- 
soQ  as  administratrix  when  she  resisted  the 
rerlTw  o<  the  Judgment  of  Harrey  t.  Was- 
son.  The  plaintiff  In  reply  to  tliat  answer 
alleged  that  the  matters  therein  set  oat 
had  bera  adjudicated.  The  trial  resulted 
in  the  JodgmcQt  fnun  whldi  the  present  ap- 
peal Is  taken,  a  portion  of  irtiidi  la  as  f<^ 
lows: 

"It  is  therefore  ordered  and  adjudged  by  tbe 
court  that  the  amount  heretofore,  and  on  the 
SOth  day  of  September,  1916,  found  due  to 
plaintiff  herein  by  the  judgment  at  this  court, 
vi&  die  sum  of  91,000,  together  with  the  costs 

herein,  taxed  at  $  ,  be,  and  the  same  Is 

hereby,  dedared  to  be  a  lien  upon  the  undivided 
half  Interest  of  the  defmdants  in  lots  246  and 
248  on  Bighth  Avuiue  Weat  hi  the  dty  of 
Topeka.  Shawnee  oounty.  Elan.,  being  the  one- 
half  interest  formerly  owned  by  Willis  Bdson, 
which  undivided  one-half  interest  is  hereby  or- 
dered Bold  for  tbe  payment  of  said  sum  of 
$1,000,  and  Interest  at  6  per  cent  from  Septem- 
ber SO,  1916,  and  the  costs  ot  this  sctkm. 
Whereof  let  wder  of  sals  Issue  to  the  sheriff  of 
Shawnee  county,  Kan.** 

The  Judgment  of  September  30,  1916,  ad- 
judicated that  there  was  $1,000  due  from 
the  estate  of  Willis  Bdson  to  the  plalntifl  on 
account  ttf  the  claim  for  contribution  by 
reason  of  the  payment  of  tbe  Judgment  of 
Harvey  r.  Wasson.  In  their  aiq;>eal  the  de- 
fendants failed  to  omtest  the  validity  of 
the  judgment  of  September  80, 1916,  so  far  as 
the  11,000  was  cmcemed,  but  sought  to  arold 
that  part  of  the  Judgment  declaring  a  lien 
<Hi  the  real  pn^wty  In  oontroveny.  By  the 
Judgment  la  Barr^  r.  Wesson,  tb»  notioe 
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of  the  paynHnt  tkmat,  tbe  dalm  to  oon- 
tiibnttoa  therefor,  and  by  the  Judgment  ren- 
dered In  the  present  action  on  September  80, 
1916,  the  claim  of  tbe  plaintiff  to  oontrtbntlon 
from  the  estate  of  WllUs  Edsm  was  estab* 
llsfaed  so  far  as  the  defendants  are  concern- 
ed, and  the  mattw  Is  not  now  open  for  cmi- 
sldemtloiL 

[U  S.  Tbe  defendants  daim  that  the  Judg- 
ment ia  Harvey  t.  Wasson  has  never  been 
rerived  against  the  defendants  In  the  ivesent 
actlim,  nor  against  any  one  else  since  tbe 
death  ot  Mary  Bdson  In  April,  laU.  The 
defendants  argne  that,  becaose  there  has 
beoi  no  muSti  revivor,  thl*  actimi  cannot  now 
be  maintained. 

The  revlTor  of  the  Judgment  against  Mary 
Edson,  admlnistratriz,  establlBbed  the  Judg- 
ment against  the  estate  of  WiUla  Bdson. 
Another  rerlTw  against  flu  estate  was  not 
necessary.  Whoever  was  appointed  in  her 
place  succeeded  to  her  rights  and  obligations 
to  the  estate  and  to  Its  creditors.  Farther 
prooeedings  for  or  against  the  estate  dumld 
have  been  conducted  In  the  name  of  tbe  new 
perscmal  r^res^tatlve  Tbe  reseat  action 
is  on  the  Judgmeiit  against  the  estate  of  Wil- 
lis Xdsoa  to  oompti  payment  of  that  Jndff* 
nuDt  ont  of  property  which  ttie  plaintiff 
claims  Willis  Odson  owned  at  the  time  of 
Ills  dealh,  but  whliA  tbe  defendants  claim 
was  owned  by  Mary  Bdaon.  As  t******  the 
defendants  it  was  not  necessary  again  to 
rerire  the  Judgment  before  commencing  this 
action  to  eetfdiliBh  tbe  ownexsh^  of  the 
pnv>erty.  Tbe  def eoidants  were  broofl^t  Into 
tids  action  either  by  summons  or  an  entry 
of  aivearanc^  and  a  revlTor  against  them 
-would  have  been  an  idle  ceremony.  They 
would  not  have  been  ooncduded  by  the  rerlTor 
any  more  than  th^  were  conduded  by  the 
origlDal  Judgment  to  which  they  were  not  a 
party.  As  soon  as  the  Judgm«it  was  rerlred 
against  the  estate  of  W 11  lis  Edson,  the  plain- 
tiff had  the  right  to  commence  this  action, 
to  have  the  title  to  the  real  property  in 
CMitroTersy  determined,  and  to  have  the 
property  subjected  to  the  payment  of  the 
•plalntUTs  claim  if  the  proper^  belonged  to 
Willis  Edson  at  hla  death. 

[4}  4.  The  d^endants  claim  that  the  prop- 
erty In  controvezsy  belonged  to  Bfary  Edarai, 
and  not  to  WiUls  Edson.  Bvldeuce  was  in- 
troduced on  that  oaestion.  and  from  that  evi- 
dmce  the  court  found  that  Mary  Bdsoa  and 
Willis  Bdson  each  owned  an  undivided  one- 
half  of  the  property.  Eh<^  side  Is  conteefc- 
Ing  this  UnMng  of  tbe  court.  The  plaintiff 
presets  the  Question  by  a  cross-appeal  and 
argues  that  on  the  nndlffmted  evldoice  and 
tbe  findings  of  tbe  Jury  this  court  should  say 
that  Wfllls  Bdson  was  the  absolute  owner  of 
all  flie  iKToperty,  while  the  deftaidsnts  argue 
that  the  evidence  was  that  Mary  Bdson  was 
the  cwttw  of  that  j?ropettj. 

Tbe  ooort  submitted  special  questtras  to 


the  Jury,  one  of  whldi  and  tbe  answer  there- 
to wss  as  follows: 

"Question  13:  Who  was  tbe  ovner  of  the 
West  Biglidi  street  property  at  or  prior  to  the 
death  of  Willis  Edson  7  Answer:  Mazy  Edson." 

The  court  set  that  iindiag  aside  and  in  its 
placs  found; 

*'<2)  fniat  Mary  Edson  ^ras  tiie  owner  of  sn 
undivided  tme-half  of  the  West  raghth  street 
property,  and  Willis  Bdson  the  ownsr  of  the 
other  undivided  one-half  tbereot" 

The  petition  alleged  that  WlIUs  Edson 
owned  the  property  at  the  time  of  his  death, 
while  the  answer  alleged  that  Mary  Edson 
owned  It  Willis  Edson  and  Mary  Edaon 
were  husband  and  wife.  They  occupied  the 
property  as  their  homestead,  and  by  th^ 
joint  will  devised  the  preperty,  after  the 
death  of  both  of  them,  to  tbe  defendants. 
The  title  ot  the  property  stood  in  the  name 
of  Willis  Bdson.  Mary  Bdson  contributed 
money  towards  Its  purcbase.  Tbeir  relatloito 
were  pleasant  Mary  Bdson  took  care  of  the 
home^  while  Willis  Edson  attended  to  busi- 
ness affairs.  Tbe  evidence  was  not  ctmfllct- 
Ing,  but  tt  was  of  such  a  character  that  dif- 
ferent minds  might  reasonably  have  readi- 
ed different  ctHiclnslQns  therebom.  Undtt 
such  circumstances  the  finding  of  the  court 
is  conclusive. 

[I]  5.  The  defendants  ctmtend  that  they 
were  entitled  to  a  Jury  to  try  the  question  of 
the  ownership  of  the  iwopsrty,  because  the 
Issue  raised  by  the  Readings  **waB  whether 
Mary  Edson  or  Willis  Edson  was  the  owner 
of  tills  ^operty."  The  def^dants  requested 
a  Jury  trial  and  a  general  verdict  on  this 
question.  The  court  refused  the  request 
The  def^dants  dte  Qordcai  v.  Mnnn.  83  Kan, 
242,  111  Fac.  1T7.  21  Ann.  Gas.  1299,  In  sup- 
port of  th^r  contention.  In  Afclns  v. 
Hohnes,  89  Kan.  812,  810,  IBS  Pac.  849,  850, 
fids  conrt  said: 

"There  it  no  similarity  between  this  case  and 
Uie  eases  of  Gordon  v.  Mnnn,  83  Kan.  242,  111 
Pac.  177  [21  Ann.  Oas.  1289],  and  Atkinson 
V.  Crowe,  80  Kan.  101.  102  Pac  60,  106  Pac. 
1062  [89  R.  A.  (N.  S.)  31,  18  Ann.  Ou. 
2^1,  rdied  on  by  the  plalntifh.  In  each  of 
those  cases  tbe  contest  was  between  rival  claim- 
ants to  ownership,  snd  the  real  iaane  was  wheth- 
er the  title  of  the  <me  party  or  the  title  of  the 
other  was  such  as  to  require  an  award  of  tbe 
property  to  its  proponent  The  court  hdd  tiiat 
the  form  in  whldi  this  Isme  was  east  should  not 
control  the  method  of  trial,  but  that  the  essen- 
tial nature  of  the  oontiovnsy  shoold  determine 
whether  or  not  a  Jury  tiisl  on^t  to  be  granted." 

This  principle  was  adhered  to  In  Honst(ni 
T.  Ooemann,  99  Kan.  438.  441«  1S2  Pac  271. 
Sectltm  279  of  the  Code  of  Civil  Procedure 
iO&i.  St  1916,  I  7179),  on  whl<di  this  conten- 
tion ot  tlie  defttidantB  Is  based,  reads: 

"Issaes  of  teet  sristng  in  actiouB  tbr  tiie  near- 
erf  of  money  or  of  spedflc  real  or  personal 
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propertr  shall  b*  tried  lij  a  Jnrr,  nnlM*  a 
jary  trUl  la  waived  or  a  ntereDce  be  ordered  as 
hereioafter  provided.  AU  other  Issaes  of  fact 
shall  be  tried  by  the  oourt^  subject  to  its  power 
to  order  any  issue  or  Issaes  to  be  tried  1^  a 
jory  or  referred  as  imnided  in  tUs  Oode.** 

This  Is  not  an  acttoo  for  the  recovery  of 
moaey,  although  the  recovery  of  money  te 
incidentally  Involved.  Nether  is  it  an  ae> 
ti<«  for  the  recov^  of  real  property,  al- 
though, if  the  action  is  sacoesaful,  tba  de- 
fendants may  be  derived  of  the  poesessiCHi 
of  that  property.  In  the  latter  particular 
the  present  action  is  dlBttngtdahable  from 
Gordon  v.  Mann,  and  that  case  does  not  om- 
trol  in  the  present  <nie. 

Hie  Jndgmoit  Is  affirmed. 

JOHNSTON,  O.  J.,  and  BURGH,  MASON, 
WEST,  and  DAWSON,  JJ.,  concarring. 

POSTER,  J.,  diaiwnts  from  the  first  para- 
graph of  the  syllabns  and  the  correspond- 
ing ptntlon  ot  ttw  oflidoa. 


ELLIOTT  V.  OBTSTAL  SPRINGS  OIL  OO. 
et  al.   (No.  22301.) 

(Supreme  Court  of  Kansas.   Feb.  T,  1920.) 

(SyOabua  by  the  Court.) 

1.  Mines  ahd  lanuAU  «=>77 -i-Pi. ainttt* 
stnno  lOB  OAHOBLUTiON  OT  BCOU)  or 

IXASE  IB  KimrUD  TO  ATTOBZTBT'S  FBBS  AMD 
8TATCm»T  OAKAOBS  XT  BS  HAS  DUCAJfOKD 
DISCHABQE. 

In  an  action  to  obtain  caneeUation  of  rec- 
ord of  an  dl  and  gas  lease,  a  plaintiff  is  en- 
titled to  attom^s  fees  and  to  statutory  dam- 
asea  of  $100,  under  section  49M  of  the  Gen- 
eral Statutes  of  1915,  where  It  was  the  duty  of 
the  holder  of  the  lease  to  diacharge  it  of  record, 
and  he  failed  to  do  so,  if  the  plaintiff  lessor, 
at  least  20  days  before  beginning  the  action, 
made  a  demand  npon  the  holder  of  the  lease  to 
discharge  it  of  record  as  provided  by  section 
4905  of  the  General  SUtutes  of  1015. 

2.  Mines  and  uiNEBALa  ^^77— In  aottor  bt 

LEBBOB  to  cancel  LEASE  OOUPLIAHOK  WTTH 
8TATDT0BT  PBOCEOUBB  IS  KOT  A  PEBBBqUI- 
SITB  TO  ALLOWANOB  OF  AITOBIfBT'a  niS  AHO 
flTATDTOKT  COSTS. 

It  is  not  necessary  Cor  Ui«  lessor  of  a  gas 
and  oil  lease  to  follow  the  procedure  permitted 
by  section  4902  to  desr  his  record  title  of  a 
gas  and  oU  leaae  before  beginning  his  statu- 
tory action  (section  4994)  to  obtain  a  Judgment 
canceling  the  lease,  nor  Is  compliance  with 
that  proeedure'  a  prerequiaite  to  the  allow- 
ance oi  attomqr*s  fees  and  statutory  damagSiL 

3.  Cons  «=3l72  —  In  absehcb  ow  wokual 

PBOOF  or  lirOBNBT'S  8KBTICBS  OODBT 
snoOLD  AtXOW  A  SEASONABLE  8U1C  BASED 

ON  rrs  juoicux  noticb  ahd  sbnbbal 

KNOWLEDGE. 

Where  attorney's  fees  were  allowed  by  stat- 
ute to  the  prevailing  party,  the  trial  court 


should  make  a  reasopsble  allowaBoe  therefor: 
and  if  no  f<HinaI  proof  of  the  value  <^  modi  serv- 
ice Is  presented,  ^e  court  should  allow  a  rea- 
sonable sum  based  upon  its  judicial  notice  of 
the  services  performed  and  upm  Ite  own  g«n«al 
knowledge  at  tJie  Tshie  of  each  aarrfoea. 

4.  Mines  and  ionebals  «=s>73)i— Tebms  of 

LEASE  held  to  ENTITLE  LE88(W  TO  ITB  OAK- 
CELLATION  WHEN  PBODTJOTION  AND  DIZLI.- 
IlfO  BAD  GBASBD  ItIB  OTO  BBVEIT  UOHTSB. 

A  lease  irtiidi  was  to  endure  as  hmg  as 
gas  or  oU  was  produced  thereon,  end  which 
also  provided  that  "slxtr  daya  after  both  pro- 
dudng  and  drilUog  operations  cease  this  lease 
to  be  void  and  surreadrnd  for  cancdlatifm," 
is  terminated  by  Its  Q»eciSc  twnu,  aad  the  les- 
sor is  entitled  to  judgment  canceling  it  when 
it  la  admitted  that  production  and  drilling  on 
the  leased  property  have  ceased  for  over  sevm 
months  because  no  market  was  available,  nor  in 
prospect  witiiln  a  reasonable  time,  for  the  sale 
of  gas  developed  In  walla  already  drilled  oo  the 
propertr  of  the 


Appeal  Cmn  District  Oetut  Oowley 
Ooiint7. 

Actl<ni  b7  Sam  H.  Elliott  against  the 
Crystal  Springs  OH  Oompany  and  others  to 
caned  an  tAl  and  gas  lease.  Jndlsinent  for 
plalntur  canctilii«  the  lease  and  denying  rtat- 
utoey  damages  and  attoraey's  fees,  and  botb 
parties  annaL  Judgment  oo  tike  plalntlfrs 
appeal  iwvened,  with  tastmctlons  to  allow 
him  the  statutory  damages  with  a  reasonable 
attom^a  tot,  and  judgment  on  defendants' 
cross-appeal  afOrmed. 

Hactoiey  ft  Moore,  of  Wlnfleld,  for  plaln- 
tilt. 

W,  H.  EDgland  and  F.  O.  Davall,  both  of 
Ponca  City.  Okl.,  and  a  W.  Botwrta,  of  Wln- 
fleld, tar  defendants. 

DAWSON,  J.  The  plaintiif  brought  this 
action  to  cancel  an  oil  and  gas  lease  on  his 
prop^ty.  He  charged  the  defendants  with 
failure  to  pay  rent,  with  nonprodactlon. 
abandonment  of  producing  operations,  and 
failure  of  defendants  to  drill  "olBiet  wells" 
as  provided  in  the  lease.  Plaintiff  jnrayed 
also  tor  an  attcmn^**  foe,  anff  $100  as  atat- 
ntory  damages. 

Issues  were  joined,  and  the  cause  came  on 
fbr  trial,  but  after  hearing  the  opening  state- 
ments of  cotmsei  for  plaintiff  and  defendants 
and  the  evidence  of  one  witness  for  defoid- 
ants  who  explained  why  the  gas  contained 
la  one  well  on  the  peopertj  was  not  market- 
ed, the  court  gave  jndgm^t  for  plaintiff  can- 
celing the  leaser  but  denied  to  plaintiff  tiie 
statutory  damages  and  attorney's  fee  because 
of  his  wmcompliance  with  the  provisioDa  of 
sectloa  4802  of  the  General  Statutes  of  1915. 

Both  parties  appeal.  PlalntUTs  grievance 
is  the  nouallowanee  of  his  fees  and  damages. 
Defendants'  grievance  is  the  cancellation  of 
their  lease. 

£1,2]  First  As  to  plalntUTs  appeal:  The 
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first  BtmtQte  rating  to  the  release  of  oil 
and  gas  leases  was  enacted  In  1906.  Chapter 
B14.  It  maceiy  made  It  ttke  duty  o£  a  lessee 
of  a  forfMted  lease  to  cause  It  to.be  x^eased 
of  reootd,  and  gave  tHe  lessor  a  right  of 
action  (whldi  be  already  possessed  In  law  or 
equity)  to  obtain  sodi  a  release,  If  tbe  lessee 
toned  to  comidy  wltb  tbat  statobe. 
In  11100  a  nev  statute  was  enacted  (chapter 
which  repealed  Hi©  act  of  1906,  antf  pro- 
Tided  (section  1)  that  it  fOionld  be  the  doty 
of  the  leasee  of  a  forfeited  lease  to  discharge 
It  of  record  without  cost  to  the  lessor.  The 
act  also  provided  (section  2)  that,  if  the  les- 
see tailed  to  execute  a  release,  the  lessor 
might  sue  to  obtain  sudi  release,  and  In 
Budi  action  he  would  be  entitled  also  to  at> 
tomey's  fees  and  damages  in  the  sum  of  (100. 
This  section  also  provided  for  additional 
damages.  But  see  Oraln  CO;  r.  Railway  Ca> 
106  Kan.  272,  275,  276,  182  Pac  40S.  Section 
8  provided  that  at  least  20  days  before  this 
statutory  action  to  obtain  a  rdeese  should  be 
instituted  the  lessor  should  make  a  demand 
upon  the  lessee  to  dlsduirge  the  lease  of 
record. 

Section  2  and  sectl<m  3  of  the  act  of  1909 
are  still  In  torct,  and  appear  In  the  General 
Statutes  of  191fi  as  sections  4094  and  4996. 

Section  1  of  the  act  of  1909  (Gen.  Stat 
1900.  I  3921)  was  ameoded  and  ^borated  In 
1916  (diapter  22$  by  an  act  of  two  secti<mB 
whlA  cover  tiie  subject  of  forf  eltorss  of  leas- 
es,  notice  ot  f otfettures,  duties  of  the  register 
of  deeds  In  rHatlon  to  the  record,  and  the 
legal  effect  of  affidavits,  etc;,  filed  In  his  t^ce. 
TtxBe  two  seetiooa  of  the  act  <tf  1916  appear 
in  the  (General  Statutes  of  1916  as  sections 
4992  and  4908.  Neither  of  than  confers  a 
cause  of  action  to  have  a  lease  discharged  of 
record.  Tbat  cause  of  action  Is  conferred 
by  the  still  existent  section  2  of  the  act  of 
1909  (Gen.  Stat  1916^  S  4994)  and  as  a  con- 
dition precedoit  to  the  statutwy  ri^t  to 
attorney's  fees  and>  9100  damages  in  such 
action  a  douand  upon  the  holder  of  the  lease 
for  its  discharge  of  record  must  be  made  20 
days  before  the  action  Is  begun. 

It  is  conceded  that  this  demand  was  made 
upon  the  defendants  before  the  aeticm  was 
b^un.  but  the  trial  court  ruled  tiiat  the  act 
of  19L6  imposed  an  addltli»al  prerequlslto  to 
the  granting  of  attwney's  fees  and  damages. 

Counsel  for  plaintifl:  "We  now  offer  to  prove 
our  right  to  attorney  fees." 

By  the  Ooort:  "I  think  prior  to  the  1915 
statute  yoa  would  have  been  entitled  to  attorney 
fees,  bat  after  the  1915  .statate  Mr.  Elliott 
has  to  follow  that  statute  in  order  to  be  allow- 
ed  snch  fees.  I  think  it  is  inunaterial.  Of 
course,  if  yon  want  to  make  yoor  offer,  go 
ahead,  but  I  tblnk  the  wh<de  tiling  Is  Imaiar 
tBriai." 

Ooonsel  for  the  plaintiff :  "Ihe  plaintiff  offers 
to  prove  *  *  *  the  value  of  tiM  legal  serr- 
ices  rendered  jdaintiff  in  this  case  to  be  worth 
»1,600.  •  •  (Objection.) 

By  the  Gosrt:  "The  objection  Is  snstained 


for  the  reason  that  It  is  immaterial  under  the 

issoes." 

Oounsel  Dor  plaintiff:  "The  plaintiff  now  aaki 
for  $100  statntoxy  damages.  •  •  • "  (Objeo- 
tion.) 

By  the  court :  '^t  Is  dear  mough  to  me  that 
the  1916  statute  is  supplemental  to  the  1909  ~ 
statote,  and  in  order  to  get  within  the  1909 
statute  yoa  most  comply  witii  the  1915  statate. 
I  will  render  judgment  for  plaintiff  on  the  state- 
ments and  pleBdi**gs  canceling  the  lease,  and 
refuse'' damages  and  attomer  fees." 

We  are  constrained  to  differ  with  the  learn- 
ed trial  court  on  thlB  intiposltlon.  The  first 
section  of  the  act  of  1915  (Gen.  Stat.  1916.  { 
4902),  like  tiie  act  of  1905,  and  the  first  sec- 
tion of  the  act  of  1909,  made  it  the  duty  of 
the  bolder  of  a  forfeited  lease  to  release  it  of 
record.  But  as  to  all  else  In  the  act  of  1915 
(sections  4992  and  4998)  the  subject  covered 
has  to  do  with  a  permissive  procedure  to 
show  the  status  of  tiie  lease  on  the  records  of 
the  register  of  deeds,  and  for  clearing  the  les- 
sor's titie  ot  the  apparfflit  cloud  or  incinn- 
brance  of  such  lease.  The  act  of  1915  does 
not  confer  the  cause  of  action,  nor  does  It 
affect  the  cause  of  action.  The  statutory 
cause  of  action  remains  as  it  was  enacted  In 
1909.  Gen.  Stat  1915,  H  4994  and  4905. 

It  thus  appears  that  the  plaintiff  Is  entitied 
to  the  statutory  damages  of  flOO  allowed  by 
sectt<m  4994.  And  this  conclu^on  will  neces- 
sitate a  partial  reversal  of  tbe  judgment 

Is  there  any  difficulty  about  ordering  an 
allowance  tw  attorney's  fees?  The  plaintiff 
offered  to  prove  the  value  of  the  atiomey's 
services,  but  he  did  not  prove  that  value. 
The  evidoice  was  excluded— erroneously,  no 
doubt  but  yet  excluded.  What  was  the  prop- 
er course  to  pursue?  It  was  to  produce  such 
proof  orally  or  affidavits  in  support  of  bis 
motion  for  a  new  trial.  Civ.  Code,  I  307  (Gen. 
St  1915,  I  7209) ;  Scott  v.  King,  96  Kan.  561, 
SyL  par.  4  and  citations,  1^  Pac.  663;  Smith 
V.  Smith.  104  Kan.  629,  631, 180  Pac.  231. 

[3]  But  a  failure  to  make  proof  of  the 
value  of  an  attorney's  services  stands  on  a 
dlffermt  footing  from  an  ordinary  issue  of 
:  fact  about  which  the  court  knows  nothing 
until  the  evid^ce  is  submitted.  Judges  aro 
none  tiie  less  lawyers  because  th^  taappm  to 
be  on  tile  b^ch  and  temporarily  out  of  the 
practice  of  their  profession.  They  usually 
know  what  a  lawyer's  services  are  worth, 
and  the  oi^nlon  evidoioe  of  witnesses  touch- 
ing the  value  of  such  services  la  oft^  not 
very  helpful  and  seldom  controlling.  The 
trial  judge  knew  without  formal  evidence 
that  tbe  plftia tiff's  coansel  had  earned  some- 
thing, that  some  allowance  should  be  made  to 
pay  them,  and  he  refrained  from  making 
some  reasonable  allowance  not  for  tbe  want 
evidoice.  but  because  of  what  he  undiBr> 
stood  to  be  the  effect  of  the  act  of  1915. 

In  this  jurisdiction  it  Is  not  imnsual  for 
our  courts,  where  attorney's  fees  are  a  law- 
ful  diarge,  to  allow  reasonable  attom^s'  fees 
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wltlurat  fonnal  pnxtf  or  In  dlszecard  of  proof 
of  tbe  Tftlae  of  tbe  attorney's  services.  In 
sncb  cases  the  allowance  Is  based  upon  tbe 
conrt's  own  Infonnation  of  vliat  serrlees  the 
attorney  has  performed  and  upon  the  conrfs 
<Uscretlonar7  Judgment  of  what  8a<Ai  services 
are  worth.  Boitley  t.  Brown,  87  Kan.  14, 14 
Pac.  434;  Noftzger  v.  Moffett,  63  Kan.  354, 
66  Pac.  670;  State  t.  Porter,  76  Kan.  411,  91 
Pac.  1078,  13  L.  lU  A.  (N.  8.)  462;  State  v. 
Glass,  90  Kan.  1«M62,  Syl.  par.  7.  UO  Pac. 
U45. 

In  this  case  the  court  should  hare  made 
some  allowance  for  attorney's  fees.  It  still 
should  do  BO.  Such  allowance  should  be  baa- 
ed upon  the  trial  court's  judicial  notice  of 
the  attorney's  services  performed  in  that 
court,  but  should  not  indude  any  allowance 
for  services  rendered  in  this  appeal.  Mort- 
gage Co.  V.  Insurance  Go.,  97  Kan.  100,  155 
Pac  17. 

[4]  Second.  As  to  defendant's  grievance: 
The  trial  court  canceled  the  lease.  This  was 
a  hardship  on  ai^ellants.  They  had  q^t 
large  soma  of  money  In  pioqpecting,  and  had 
drilted  three  or  f car  well^  om  of  which 
would  ^mdnce  a  lar«e  Tidume  of  gas,  If  a 
mar^  ooold  be  obtelned  for  It  Unfortu- 
nate, however,  aside  from  some  anall  sales 
to  drilling  outfit^  Uie  lessees  have  been  un- 
aUe  iQ  8dl  the  gas.  A  large  pipe  line  cross- 
es tbia  conntiT  neariqr,  but  it  is  a  bl^-xoes- 
snre  Un^  and  It  is  impossible  to  foroe  the 
gas  from  fhe  lessees'  wdls  into  that  trunk 
line  wlttiont  a  pressure  pomp  whldi  could  be 
conatrtcted  only  at  ruinous  expense.  And  so 
all  development  and  E»oductioa  ceased  upon 
this  leased  property  several  months  before 
this  actlcn  was  begun. 

It  was  not  suggested  eltlier  In  fbe  trial 
court  or  here  that  further  forbearance  on 
the  part  of  fhe  lessor  would!  give  ttie  lieesees 
any  hopeful  chance  of  finding  a  market  for 
the  gas.  Tbe  lessees  have  simply  quit,  and 
while  tile  courts  always  give  a  willing  ear 
to  any  rational  theory  for  avoiding  a  for- 
feiture, we  can  discern  no  way  the  trial  court 
could  have  avi^ded  a  dedaratlon  of  forfeiture 
in  this  case.  The  cootract  of  the  lease  pro- 
vided: 

"It  Is  agreed  that  this  lease  Asll  remain  in 
force  for  a  tenn  of  five  years  from  this  date 
and  as  long  thereafter  as  oil  or  ga^  or  either 
of  tbem,  is  produced  from  said  land  Iv  the  party 
of  the  second  part.   •   •  • 

"Sixty  days  after  both  iffodndng  and  drill- 
ii^  operatioiis  cease  this  lease  to  be  void  and 
soirendered  for  oantSeDatlon.'* 

!nie  contract  did  not  i»rovlde  tot  the  con- 
tinmen cy  that  gas  wells  might  be  developed 
whidi  would  be  unproductive  for  want  of  a 
market  As  the  matter  stands,  the  lesor's 
property  Is  no  more  productive  to  him  -than 
If  the  lessee  had  found  no  gas.  And,  while 
the  lessees  have  upended  much  money  to 
drill  these  gas  ^Is,  the  wells  are  of  no  pres- 


ent or  of  no  prospective  value  to  them.  In 
Bucb  a  sitnatlffli  the  lessw  seems  to  be  &i- 
titled  to  a  termination  of  the  lease  nnd^  the 
Idain  text  of  the  ccmtract  Cleared  of  this 
lease,  It  may  be  possible  for  the  lessor  to 
make  other  arrangements  to  secure  produc- 
tion. The  Judgment  on  tbe  plaintifrs  appeal 
Is  reversed,  and  the  trial  oonrt  Is  Instructed 
to  allow  pifl«"t^ff  the  statutory  damages  of 
$100  and  a  reasonable  attorney's  tee.  The 
judgment  of  the  •trial  court  on  defOidanta' 
croes-appeal  Is  affirmed. 
All  the  Justices  conenrring. 


J^peal  of  BOAAD  OF  COXJSn  OO&rBS. 

BOABD  OF  BUP^  OF  imAINAOB 
DIST.  NO.  1  V.  DRAINAGE  DI8T. 
NO.  1  OF  CHASB  00UNT7. 

(N0.221T2J 
(Snpnme  Court  of  Kansas.   Feb.  7,  UKBOO 

(Syttalnu  hy  tka  OourU 

1.  VmAon  «s»86(8HAPFBii.  bt  coustt  ook- 
mssioHxaa  raou  buuno  or  suraavisoBa  or 

DBAiNAOK  DISTBIOT  HELD  WXTHXH  TXICS. 

A  drainage  district  was  organised,  the  re- 
port of  the  engiifeer  was  filed,  and  notice  was 
given  of  the  time  to  hear  objections  to  that 
report  trough  the  attorney  for  the  board  of 
auporiBora,  the  time  of  the  eoantr  commis- 
sioners  to  file  tkeir  objections  was  eotended. 
Negotlatioas  were  thai  ommeneed  to  settle  the 
dUEuMnoss  tint  adsted  between  tbe  board  of  su- 
psrrlsors  and  the  coonty  eunmiasifmers.  Final- 
ly the  board  (tf  supervisors  notified  the  oountr 
commiaBionerB  that  their  objectionB  had  been 
overruled  more  than  10  days  before.  The  coun- 
ty ctHnmiuioners  perfected  their  appeal  to  the 
district  conrt  within  10  days  after  being  noti- 
fied that  their  objections  had  been  ovemiled. 
HM,  that  the  appeal  was  within  time. 

2.  Drains  Q=»36(1)— Oif  appeal  ntou  obdeb 

or  SCFEBVIBOBS  O?  DISTBIOT  OVEBBUUITQ  OB- 
JXCnOHS  TO  ENQINBBB'S  BEPOBT,  DISTBIOT 
OOUBT  UAT  CORRECT  BEOOBD  OF  BOABD'B  AOTS. 

On  an  appeal  from  an  oriee  of  tlie  board 
of  snpervison  of  a  drainage  district  overruling 
objections  filed  to  the  report  of  Ibe  engineer,  tbe 
district  court  has  jurisdiction  to  correct  the 
record  of  the  acts  ot  the  board  of  snpervison. 
8.  Apnu.  AHD  buob  ^3>1046(8)— JunaicBnT 

or  DIBTRICr  OODBX  WILL  MOT  BX  BBVKBSED 
FOB  XBBOB  nr  FLACXKQ  BUBDBN  6W  PBOOV 
WHEBE  FABTTBS  HAD  OPPOBTUBITT  TO  OTTEB 
ALL  THEIR  EVIDENCE, 

A  judgment  of  the  district  court  will  .not 
be  reversed  for  error  in  placing  the  burden  of 
proof,  in  an  action  tried  without  a  jury,  where 
each  of  the  parties  had  ample  opporbui^  to 
introduce  all  his  evidence. 

^  DBAxns  «=>86(5)— Upon  APPEAL  FBOK  OBDS 

or  SUFEBVIBOBS  OVEBBULINQ  OBJBOTIOMS  TO 
raaiNEEB's  BEPOBT,  DISTBIOT  OOUBT  UAT  Bl- 
DUOB  ASSESaUBKTS  AND  OOSTS. 

On  such  an  appeal  as  is  named  in  para- 
graphs 1  and  2  of  this  ayUabua,  the  district  court 
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ham  power  to  rednoe  tht  anunoent  of  benefits 
and  of  eoati  on  the  land  aflected  by  the  appeaL 

i^peal  from  Dlatrict  Court,  Obaae  County. 

Viom  a  judgment  rendraed  on  an  appeal  by 
the  Board  of  County  Commlsslonera  from  an 
order  of  the  Board  of  Supervisors  of  Drain* 
age  District  No.  1  of  Chase  County,  Orerrul- 
Ing  objections  filed  by  the  Board  of  County 
CcHamlBsioners,  to  the  engineer's  report,  and 
from  a  Judgment  reducing  the  aMessment  of 
beneflts  to  the  cotmty  and  costs  to  be  paid  by 
it.  Drainage  District  No.  h  of  Chase  County 
appeals.  Affirmed. 

B.  It.  Baton,  of  Bonner  Springs,  for  appe- 
lant 

F.  A.  Medcel,  of  Cotttmwood  Falls,  and 
HanMT  tt  Qtxma,  of  Bmpcwia,  toe  ^tpeUee. 

UABSOALU  3.  Dnbage  district  No.  1 
<a  Chase  county  appeals  from  a  Judgment  of 
the  district  court  rendered  on  an  appeal  by 
the  board  of  county  commlsslonera  from  an 
OTder  of  the  board  of  supwrlsors  of  tb» 
drainage  district  overraUng  the  objections 
filed  by  0»  board  of  cotofty  ennmlakoners 
to  the  engineer's  report.  Tbe  district  also 
appeals  trtm  the  Judgment  of  the  district 
court,  reducing  Oe  assessment  of  beneffis  to 
the  coon^  and  costs  to  be  paid  by  it 

In  1016  a  drainage  district  was  organised 
in  cause  county  under  sections  8902-4031  of 
the  General  Statntea  of  IftlB.  Tbat  district 
published  a  notice  in  Chase  county,  notifying 
all  parties  interested  In  the  lands  embraced 
within  the  district  that  they  might  file  their 
objections  to  the  report  of  the  engineer  with- 
in the  time  fixed  by  law,  and  that  suCh  ob- 
jections would  be  heard  on  Monday,  NoTem- 
ber  20,  1916.  The  attorneys  for  tbe  board  of 
county  commissioners  negotiated  with  Che  at- 
torney for  the  drainage  district  for  addltloiT- 
al  time  in  whli^  to  file  their  objections.  Tbe 
time  therefor  was  extended,  and  objectlcms 
were  not  filed  until  Norember  28,  1916. 
Thereafter  the  board  of  county  commission- 
era  and  the  supervisors  of  tbe  drainage  dis- 
trict, through  th^  attorneys,  negotiated  for 
a  settlement  of  the  differences  that  existed 
between  tbe  two  boards.  These  negotlatl<nu 
continued  until  January  1, 1917.  On  Decem- 
ber 9,  1016,  the  supervisors  of  the  drainage 
district  overruled  the  objections  of  the  board 
of  county  commissioners,  and  adopted  and 
confirmed  the  report  of  the  engineer,  and  fix- 
ed the  assessment  of  beneflta  and  costs  to 
Chase  coun^  as  follows:  Total  benefits, 
^370;  assessment  of  costs,  $2,685.  On  Jan- 
nary  1,  1917,  the  board  of  county  commis- 
sioners and  the  snpervisora  of  the  drainage 
district  were  each  In  session,  and  an  agree- 
ment concerning  the  assessments  and  benefits 
was  thonght  to  bare  been  reached,  but  when 
the  attorneys  undertook  to  reduce  the  agree- 
memt  to  wAting,  a  disputo  aros^  and  no 
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agreement  wtm  finally  made.  The  attomeya 
for  the  board  of  county  c(muniS8loners  tbsa 
suggested  to  the  soperrlaors  of  the  drainage 
dittrlct  tbat  the  objections  ot  tba  county  gcku- 
mlBBlonen  be  orermled;  tbat  the  county 
commlBilonerB  would  then  appeal  to  the  dis- 
trict court;  and  that  the  mattar  could  there 
be  settled.  One  of  the  supervlSOTa  then  in- 
formed tlie  attorneys  tor  the  county  conuala- 
atoners  tbat  tbe  objections  had  been  awer- 
roled  on  December  9,  and  tbat  It  waa  too  lato 
to  take  an  M>Poal>  Xbe  conn^  commlsaloMn 
had  no  notice  or  knowledge  of  any  meeting 
oa  December  9.  On  January  9,  they  AM 
their  notice  of  ivpeal  to  the  district  court 
In  tbat  court  the  supervisors  of  tbe  drain- 
age district  filed  a  motion  to  dianlM  tbe  ai^ 
peal  on  the  ground  tbat  it  was  not  taken  ao 
cordlBg  to  the  prorUon  of  the  statutes  gor- 
emlng  the  same.  The  matter  urged  was  that 
the  appeal  was  not  taken  in  time.  ThA  com- 
missioners than  filed  a  pleading,  whldi  they 
denominated  an  answer  and  (S'oss-petlllon,  in 
which  ttiey  recited  tbe  facts  set  out,  and  ask- 
ed that  tbB  board  of  snpervioonB  of  the  dnln^ 
age  district  be  directed  to  correct  ttulr  rec- 
ords 80  as  to  recite  the  facts  set  out  in  the 
answer  and  cross  petition.  The  motion  to 
dtannlaa  the  appeal  waa  dented,  and  tbe  board 
of  nipwfls«B  ma  directed  to  ooriect  its  rec- 
ords. On  the  trial  the  district  court  reduced 
the  assessmmt  of  benefits  from  9B370  to 
91.8O0v  and  directed  that  the  oosta  levied 
against  tbe  county  sbonld  be  decreased  In  the 
praportlai  In  irtddi  ^  benefits  had  beoi  de- 
creased. From  ChoM  <nders  tbe  drainage 
district  appeals. 

[1]  L  One  propoaitiim  urged  by  the  drains 
age  district  is  that  the  district  court  did  not 
have  jnitedlction  to  beer  the  appeal  because 
it  was  sot  taken  in  time.  Section  4008  of  the 
General  Statutes  of  1916  provides  that  an 
appeed.  may  be  taken  from  the  decision  ot 
the  board  of  supervisors  wlttiln  10  days  aft- 
er the  rendition  of  the  decision.  The  super- 
visors contend  tbat  the  decision  overruling 
the  objections  of  the  county  commissioners 
was  made  on  December  9,  while  the  county 
commissioners  argue  that  because  of  the  con- 
duct of  the  supervisors  no  proper  dedsloQ 
was  rendered  until  January  l,  1917.  This 
necessitates  an  examination  of  the  cdnduct 
of  the  board  of  supervisors  through  their  at- 
torney In  extending  the  time  In  whi<^  to  file 
objections  and  in  negotiating  for  the  adjust- 
ment of  differences  after  the  objections  of 
the  county  commissioners  bad  been  over- 
ruled. Good  faith  demanded  that  the  board 
of  snpervlsorB  should  cease  their  negotia- 
tions with  the  county  commissioners  after 
the  objections  bad  been  overruled,  as  the 
county  commissioners  knew  nothing  of  the 
order  of  the  supervisors.  Good  faith  fur- 
ther demanded  that  the  sapervisors  notify 
the  county  commissioners  of  the  order  that 
had  been  madOb  Ntf  tha  of  these  tf4nga  was 
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done  ttntn  JTanuary  1,  1V17,  on  wUdi  date 
the  enpervlBors  nottfled  tbe  connty  commis- 
•tonera  that  tlielr  objectlona  had  been  OfV- 
roled.  If  the  comity  oommlndonsn  wen  de- 
prived of  tbdr  light  to  mjfigeal  from  tbe  or- 
der of  the  soper^ews,  a  premlnm  would  be 
placed  on  trickery  between  different  depart* 
ments  of  pobUc  swrtce  where  nothlxiK  but 
the  utmoet  good  faith  dunild  prerall. 

The  counter  commlsaloBae  bad  a  right  to 
flla  flielr  objection^  a  right  to  be 'heard 
thweon,  and  a  r^t  to  ai)peal  from  the  or^ 
der  overmlfng  their  objections.  Tbey  cannot 
be  deprived  of  that  right  being  mlded  by 
the  ooDdvct  of  the  Buperriaora,  Die  appeal 
was  takm  within  10  days  after  tiie  oonnty 
commisaloners  were  notlfled  of  the  order 
orermllng  their  objectlona.  It  must  be 
nld  that  the  appeal  was  taken  in  time,  and 
ttiat  the  diatrict  court  had  Juriadlctloit  to 
hear  One  eama 

[I]  2.  It  la  urged  that  the  ai^iUcatlon  for 
Oie  correctkm  of  tbe  record  of  the  action  of 
the  superriaora  of  the  drainage  district  was 
a  collateral  attack  on  the  record,  and  that 
tibe  record  was  condusiTe:  The  attain  on  the 
record  was  made  on  tl?e  proceeding  of  whldi 
fh»  record  purports  to  be  an  artificial  ac- 
eo<mt  When  the  appeal  was  takoi,  the  rec- 
ord of  the  proceeding  so  far  as  the  county 
conmilssiouerB  were  concerned,  was  trans- 
ferred to  the  district  court,  and  that  court 
had  Jurisdiction  of  the  entire  matter  the 
same  as  the  superriaors  had  before  the  ap- 
peal was  taken.  The  supervisors  conld  have 
corrected  their  record  and  made  it  tell  the 
whole  story.  The  district  court,  when  it 
acquired  Jurisdictloa  of  the  matter,  had  au- 
thority to  do  the  same  things  that  the  super- 
visors  conld  have  done.  Tbe  attack  was  not 
collateral;  it  was  direct,  Just  as  direct  as 
an  appeal  from  a  Judgment  of  the  district 
court  to  the  Supreme  Oourt  In  an  ordinary 
action.  In  S<^UBter  v.  Overturf,  42  Kan. 
668,  671,  22  Pac.  718.  this  langoage  Is  fonnd: 

"If  the  transcript  was  Incorrect  as  to  the  date 
of  the  rendition  of  the  Judgment,  or  If  it  im- 
properly omitted  the  presentation  or  approval 
of  the  appeal  bond,  tbe  defendant  bad  an  ample 
remedy.  When  the  motion  to  dismiss  was  made, 
he  might  have  sugcested  a  diminati(Hi  ot  the 
record.  Tba  justice  eoold  then  have  been  com- 
piled to  correct  his  transcript  according  to  the 
facts  ol  the  case.  This  was  not  done.**  42 
San.  671.  22  Pac.  718,  719. 


In  tS»  resent  ease  tb»  •■•triet  court  or- 
dered the  supervisors  of  tbe  drainage  dis- 
trict to  correct  th^r  record.  This  they  fail- 
ed to  da  The  district  oonrt,  acting  within 
its  power,  then  corrected  the  record. 

C)]  8.  13ie  drainage  district  contends  that 
the  court  erroneously  placed  the  burden  of 
proof  on  tiie  district  It  is  argued  that  this 
was  itfejudidal  error.  It  does  not  appear 
that  the  drainage  district  &lled  to  introduce 
all  Its  evidence.  This  court  In  Gemlenhardt 
T.  Ward,  101  Kan.  250,  167  Paa  U41.  said: 

"In  a  proceeding  to  review  an  olBdal  mrvey 
the  barden  of  proof  should  be  Imposed  on  the 
part?  who  assails  the  surr^;  but  when  the 
rival  parties  have  had  ample  opportunity  to 
present  all  their  evidence,  the  &ct  that  the  trial 
court  Imposed  that  burden  on  the  party  seeking 
to  uiAoM  the  survey  Is  not  prejudicial  error." 
Syl  f  1. 

"It  does  not  appear  that  asy  j^faSea  result- 
ed in  requiring  the  defendant  to  take  the  initia- 
tive. Both  parties  produced  all  the  availaUe 
evidence ;  there  was  no  jury ;  and  the  trained 
mind  of  a  trial  Judge  would  hardly  be  led  astra; 
by  the  mere  tact  that  the  evidence  supiforting 
the  survey  was  presented  to  him  before  he  heard 
the  eridenoo  assailing  It"  101  Kan.  2S1,  167 
Pse.  ll«t;  Bank  t.  Bnehelssn,  96  Ksn.  108, 
196,  167  Van.  260;  In  re  Osbom'S  Estate. 
00  Kan.  227,  2S3.  161  Pac.  601;  Hennig  t. 
Gas.  Co..  100  Kan.  266,  164  Pac.  297;  In  re 
HoUoway's  Estate.  100  Kan.  S68,  164  Pac. 
208;  BoutroBs  v.  Inirurance  Co.,  100  Kan. 
S74.  678,  164  Pac.  1068;  Rains  v.  WeUer.  101 
Kan.  294,800.  16ePae.286,UB.A.  1917F. 
671. 

[4]  4.  Another  proposition  urged  Is  that 
the  court  erred  In  reducing  the  assessmCTt 
of  benefits  to  the  county  and  the  costs  to  be 
paid  by  It  The  court  had  Jurisdiction  of 
the  appeal.  The  appeal  was  taken  for  the 
purpose  of  determining  the  boieflts  rec^ved 
by  the  county  and  of  apportioning  to  the 
county  Its  share  of  the  costs  of  the  construc- 
tion of  the  Improvements.  It  was  the  duty 
of  the  court  to  adjudicate  both  matters  on 
the  evidence  produced.  This  the  coi^rt  did. 
Other  than  the  argument  agaihist  the  Juris- 
diction of  the  court,  nothing  is  advanced  to 
show  error  in  rendering  the  Judgment;  It  Is 
not  contended  that  tbe  judgmait  was  not 
supported  by  the  evidaice. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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8B0DBITT  NAT.'BANB:  T.  HOUB  KAT. 
BANK  et  aL    (No.  22468.) 

(Supreme  Court  of  Kansas.    Feb.  7,  lfl20J 

(SyUalHU  by  the  Oovrt.} 

1.  PBOCE88  «=3l9— WHKBK  OITB  07  IfOintBSI- 
DBNT8  ENTEBED  VOLTTHTABT  AFPBAEAITOI 
AKD  WAITED  SUUCOHS  COtmT  MIQHT  IBSDS 
SUHUONB  FOB  OXHXB  DEFENDAITTS  TO  AlfOTH- 
XE  COUITTT. 

None  of  the  defendants  in  a  transitoET  afi* 
tion  TBS  ■  resident  of  Gowley  oonntj,  where 
the  suit  was  brought.  One  of  Ihem  entered  his 
Tolnntary  appearance  In  writinc  and  waived  the 
isnaiice  and  service  of  sammons,  wUch,  nnder 
section  68  of  the  Code  of  Civil  Procedare  (Gen. 
St.  1910, 1  6900),  is  eqoivBlent  to  service,  ffeld 
that,  nnder  section  01  of  the  Code  (section 
9002).  the  actiim  being  rightly  brought  in 
Cowley  county,  the  court  had  inrisdietion  to  is- 
sue ■tiinmons  for  the  aUiar  defendants  to  an- 
oflier  eonnty. 

2.  PLKADXNa  «3»8eT(2)  —  Horzos  to  hues 

MOBS  DETUnim  WAS  PBOPEBI.T  OYOKOIXD 
WHEU  EEQ17X8TED  UTFOBHATION  WAS  FS- 
OUUABLT  WITHnr  bBIKNDAIfT'B  KNOWI/- 
KDOB. 

There  was  no  abuse  of  discretion  in  over- 
rollng  a  motion  to  make  the  petition  more  defi- 
nite and  certain,  where  It  appeared  that  the 
iufbrmatlOB  requested  mb  peeolIailT  within 
the  knowledge  of  the  d«t«ndKaL 

8.  Baskb  avd  baneiho  «s^06  —  Natiorai. 
bahkb  abe  liable  toe  ums  of  fbopebtt 

DEPOamD  FOB  AOOOIOCODATION  OF  OinROM- 
CSa  without  OOirSIDBBATtON. 

National  banks  are  Uable  for  the  loss  of 

pK^rty  held  by  then  merely  for  the  aeoommo- 
dation  of  their  coatomers,  without  any  consid- 
eration for  the  keeping  of  it  except  the  profit 
derived  from  their  customers  doing  with  them 
their  banking  budaess. 

4.  BAim  ANB  BAmmro  «3»25%  26i<4),  266— 
TBAH&umoir  ooirnannR)  to  bb  wnnnr 
FowBBi  m  nATspnAL  BAHX;  Aoinm  yos 

DAICAOKS  nOH  HAUOIOTJB  lIBOUOBirT  ACTS 
WnX  UB  AOAZirST  BATIONAI.  BAITK;  UZffEA 
VISES  NO  DtFENBE  TO  TOBT. 

A  natioual  bank  held  a  deed  to  real  estate 
In  the  nature  of  a  mortgage  securing  an  indebt- 
edness dne  from  the  mortgagor  and  subject  to 
two  other  mortgages.  The  laud  was  worth 
more  than  all  the  Ileus  and  Incumbrances.  The 
first  mortgage  became  due  before  the  others, 
and  the  parties  arranged  to  have  all  the  mort- 
gages and  Hens  renewed  In  the  order  in  whidi 
they  stood.  ^  agreement  of  the  parties  tlie 
bank  holdiug  the  third  mortgage  prepared  the 
papers  and  sent  them  to  the  defendant,  a  na- 
tional bank,  at  the  place  where  the  land  was 
situated  and  where  the  mortgagor  lived,  with 
directions  to  have  the  papers  executed  and  then 
recorded  so  as  to  preserve  the  liens  as  they 
then  stood,  offering  to  pay  defendant  the  "re- 
cording expenses,"  etc.,  when  ad^ed  of  the 
amoimt  The  letter  w^  wMdi  the  pikers 
were  sent  Indosed  a  draft,  with  Instructions  to 
daUver  to  one  of  the  parties  ia>on  his  deUverr 


a  proper  faltaBO  oC  tt«  first  mtlgasa,  la 

violation  of  the  pooitlTa  instructions,  the  de- 
fendant bank  filed  the  qidtclaim  deed  from  the 
plaiutifF  to  the  mortgagor,  which  released  i^aln- 
tlFs  lien,  the  release  of  the  first  and  second 
mortgages,  and  the  renewal's  of  those  mortga- 
ges, but  fidled  to  file  the  deed  from  the  mortga- 
gor renewing  plaintiff's  lien  nntfl  after  the  mort- 
gagor had  sold  and  conveyed  the  land  to  an  In- 
nocent purchaser.  After  diq^OBlng  of  the  land 
the  mortgagor  hecanie  insolvent.  Ttn  petitiim 
alleged  the  foregoing  facts  aud,  further,  that 
the  defendant  bank  and  the  mortgagor  conspir- 
ed t(igether  to  defeat  plaintiff's  lien,  and  dam- 
ages were  asked  against  the  bank  for  the  loss 
occasioned  by  its  negligence  and  fraud.  It  Is 
Md: 

(a)  l%at  the  transaction  was  withDi  the.pow* 
■ere  of  the  defendant  bai^  inddental  to  ita  or- 
dinary  business, 

(b)  OChat  whether  the  transaction  was  within 
the  powers  conferred  upon  tiie  defendant  by  the 
National  Banking  Act  the  defendant  became  a 
bailee,  aud  liable  for  any  loss  occasioned  by  Its 
jEailure  to  exercise  due  care  and  diligence. 

(c)  That  an  action  may  be  maintained  against 
a  national  bank  for  damages  resulting  from  Its 
malicious  or  negligent  torts,  aud  that  In  such  a 
case  the  do<±rine  of  ultra  vires  has  no  appli- 
cation. First  Nat.  Bank  r.  Orahanif  100  U. 
S.  609.  2$  U  Sid.  m 

Appeal  from  District  Goi^  Cowley  Coauty. 

Action  by  the  Security  Natltmal  Bank 
against  the  Home  National  Bank  and  others. 
Motions  to  dIamlBS  aud  to  make  the  petition 
more  certain  overruled,  daaurrer  to  tlM 
petition  overruled,  anA  defwdant  bank  ap* 
peals.  Affirmed. 

J.  EX  Torrance,  of  Wlufleld,  and  Chester 
Stevens,  of  Independence,  for  appellant 

W.  L.  Onnnlngham,  of  Arkansas  City,  foe 
appellee. 

PORTBB.  J.  ThQ  Security  National  Bank 
oC  Arkansas  City,  bereiBafter  referred  to  as 
the  appellee,  sued  the  Home  Natimal  Baak 
of  Longton,  hereinafter  called  the  appellant, 
with  other  defendants,  to  recover  the  value 
of,  certain  secuzittea  wUtih  i^ellee  lost  by 
reason  of  the  fraud  or  negUsenoe  at  tbe 
ai^iellant  It  la  claimed  tbm  was  otot  In 
overruling  a  moticm  to  dismiss,  In  overruling 
a  motion  to  make  tbe  petltUm  more  definite, 
and  In  overmllns  a  demurrer  to  the  petltbm. 

In  July,  1916»  Jaspa  Stewart  owned  land 
near  Ltrngton,  in  Blk  comity,  <m  whldi  there 
was  a  first  mortgage  In  favtw  of  the  Uer- 
rian  Mwtgage  Company  for  $3,000,  a  second 
mortgage  to  B.  KlrkpatrldE  for  $86S,  and  a 
third  mortgage  evidenced  by  a  deed  from 
Stewart  to  the  appellee  to  secure  an  In- 
debtedness of  owing  to  tbat  bank.  The 
land  was  worOi  oonsidsrably  more  than  tbe 
liens  and  Incumbrances.  Tbe  first  or  Mer- 
rlam  mortgage  became  dne  betore  the  others, 
and  Stewart  made  arrangements  wtQi  tbe 
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mortgafeca  to  hare  tbdr  mortgages  and 
Hans  rwewed  In  tbe  order  In  whidi  they 
0107  tatn  atood.  Stewart  and  wife  lived 
at  Ltmgton,  and  were  to  execnte  the  renewal 
notea  and  mortgages  Qiere.  By  agreement 
of  the  parties  the  papers  were  prepared  and 
aent  by  the  appellee  to  the  Home  iNational 
Bank:  of  L(xigton,  with  spedflc  directions  to 
have  the  papers  execnted  and  then  recorded 
BO  as  to  show,  first,  the  Merrlam  mortgage, 
second,  the  mortgage  to  Klrkpatrlck,  then 
the  deed  to  appellee,  with  instructions  that 
*'after  the  instruments  are  recorded  kindly 
return  to  us  tc^ther  with  a  statement  of 
your  recording  expenses,  etc.,  which  we  will 
remit"  The  letter  inclosed  a  draft;  with 
Instructicma  to  deliver  to  HcCnteheon  nimn 
bis  delivery  of  a  proper  release  of  the  Mer* 
riam  mortgage. 

The  petition  allied  that  the  appdlant 
accepted  Qie  employment  and  trost,  took  pos- 
session of  the  papers,  and  caused  the  same 
to  be  signed  by  the  Stewarts  as  requested, 
but,  in  pursuance  oC  oooqtlracy  entered  into 
with  McCutcheon  and  the  Stewart*  for  the 
purpose  of  defrauding  appellee,  filed  only 
Buch  xMipers  as  would  divest  appellee  of  any 
interest  in  the  land,  and.  In  violation  of  its 
duty  and  positive  Instructions. whidi  it  bad 
agreed  to  be  bound  by,  filed  the  qultdlalm 
deed  from  appellee  to  the  Stewarts  for  rec- 
miit  the  release  of  the  Bferrlam  and  Klrk- 
patrlck  mortgagee,  and  failed  to  file  the  deed 
from  the  Stewarts  to  the  appellee  until  after 
tbe  Stewarts  had  sold  and  cmveyed  the  land 
to  an  Innocent  purchaser ;  that  the  appelant 
concealed  from  appellee  the  fact  that  It  had 
failed  to  file  the  deed  protecting  appellee's 
lien;  and  that  the  Stewarts,  sluce  the  trans- 
fer of  the  land,  have  become  wholly  Insolvent 
The  petition  asked  Judgment  for  the  loss  of 
appellee's  lien  on  and  equity  In  the  land  to 
ttie  extent  of  fS,010. 

[1]  1.  The  first  complaint  of  enw  Is  the 
overruling  of  the  moti(m  to  dismiss.  The 
suit  was  brought  in  Cowley  county,  where  the 
appellee  has  Its  bank.  Jasper  Stewart  at  that 
time  was  a  resident  of  Sedgwldc  county B. 
B.  HcGutcheon  and  the  appellant  were  res- 
Idoita  of  BUe  county.  Jasper  Stewart  came 
to  Cowley  comity,  altered  his  voluntary  ap- 
pearance in  writing^  and  waived  the  issuance 
and  service  of  a  summons  on  him.  Summons 
was  thereupon  laaned  to  Elk  county  and 
served  upon  the  aiMpellant  and  B.  B.  Uc- 
Cutcheon.  The  motion  to  dismiss  averred 
Oiat  the  pretoided  oitry  of  appeaianoe  by 
Stwrart  was  procured  and  filed  wrongfoUy 
witli  the  pupose  and  intent  to  ctmfer  Ju- 
risdiction. The  court  heard  the  evidence  as 
to  the  entry  of  appearance  and  found  gm- 
«ally  tor  the  appellee  on  that  issue.  Mr. 
Onnntngham,  attorney  for  tlie  appdlee^  taa- 
tifled  that  be  called  Stewart  on  the  tele- 
phone at  Bnrbank,  OkL,  and  told  bim  tbat 
the  next  ttane  be  was  in  Aiftansas  City  be 


would  like  to  see  him;  tbat  Stewart  said 
all  right,  and  lat»  came  to  bis  office  in 
Arkansas  dty.  Tbn  witness  farther  testi- 
fied: 

"I  told  htm  we  were  g<ring  to  bring  salt 
against  the  bank  over  there  and  McCnteheon, 
*  *  *  and  I  showed  hbn  the  petititm  *  •  • 
I  told  him  I  didn't  want  blm  to  feel  that  I  was 
going  to  take  advantage  of  blm  and  get  snm- 
nwHiB  Ml  him  while  he  was  here,  but  some  time 
if  I  catch  you  going  through  here  on  a  train  I 
am  going  to  sue  you.  He  says,  Ton  don't  need 
to  go  to  that  trouble  and  expense;  I  will  enter 
my  appearance.'  '* 

This  is  a  transitory  action,  and  could  be 
brought  In  any  county  whore  tbe  defendants 
might  be  found.  Glv.  Code,  |  53  (Oen.  St 
1916. 1  6943).  Section  61  of  the  Code  (section 
9^52)  provides  tbat  whwe  the  action  is  right- 
ly brought  in  any  county  according  to  the 
provision  of  Article  5,  a  summons  on  plain- 
tiff's pnecipe  shall  be  issued  to  any  other 
county  ag^nst  any  one  or  more  of  the  de- 
fendanta.   The  statute  provides  that — 

"An  acknowledgment  on  the  ba<^  of  the  sum- 
moDS,  or  the  voluntazy  general  ivpearanfse  ci  a 
defendant,  is  equivalut  to  service."  Gen.  Stat 
1»1S,  i  69C9  (Glv.  Code,  |  6$. 

In  Bendriz  t.  Biillv,  T  Kan.  881«  one  of 
two  defendants  In  I3ie  ommty  In  whltih  tbe 
salt  waa  brou^t  acknowledged  service  on 
the  back  of  the  summons  (by  hts  attorney 
In  fact),  and  it  was  held  that  a  summons  for 
the  other  defendant  waa  rightly  issued  to 
another  county.  Where  one  defendant  ac- 
knowledges service  the  action  is  rl^tly 
brought  in  Oiat  county,  and  a  summons  may 
Issue  to  another  county  for  the  other  defend- 
ants. Hembrow  v.  Wlnsor,  87  Kan.  714,  125 
Pac.  22.  In  tbe  recent  case  of  Davies  v.  Lutz, 
105  Ken.  631.  534.  186  Pac  46,  4«,  it  Was 
said  in  tbe  opinion; 

"Bven  if  Davles  had  permitted  cervice  to  be 
made  upon  himself  in  Harper  county  for  the 
very  purpose  of  havhsg  the  controversy  litigat- 
ed there,  the  residents  of  the  other  county 
could  not  on  that  account  defeat  the  local  ju- 
risdiction on  the  ground  of  an  abuse  of  process. 
Bank  v.  Mquette,  103  Kan.  410,  174  Pac.  581. 
If  he  had  entered  a  voluntary  appearance  to 
such  an  aeUon  the  same  result  would  seem  to 
foUow." 

In  Bank  v.  Nlquette,  supra,  tbe  plaintiff 
wrote  to  a  defudant  asking  blm  to  omne  to 
Kansas  Otty,  Kan.,  plaintlff'a  place  of  bus- 
iness, and  discuss  the  liability  of  himself 
and  the  otlier  defendants  for  the  Indebted- 
ness owing  plaintiff.  He  did  tbla,  and  after 
discussing  the  merits  of  tbe  case  agreed  to 
wait  while  tta  petition  was  drawn  and  a 
suit  commenced  and  summons  Issued  and 
served  upon  bim,  after  which  service  was  ob- 
tained upon  tbe  ottier  defendants  In  Finney 
coon^.  It  was  held  tbat  be  was  not  enticed 
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Into  Hie  Jnrladlctloai  ot  the  conrt  In  Wyaiir 
dotte  county  by  fraud  or  deception,  but  came 
Tolnntarlly,  and  that  there  was  no  abase  of 
judicial  process  In  serving  him  there  and  in 
aerrlng  the  otiier  defendants  in  Finney  coun- 
ty. See,  also,  ShaCter  t.  Harbaugh,  106  Kan. 
681,  185  Fac.  1049.  According  to  the  avez^ 
ments  of  tbe  petition,  Stewart  was  a  nec- 
essary and  proper  party ;  he  had  participat- 
ed in  the  .wrongful  act  complained  of,  and  re- 
gardless of  his  motives  in  acknowledging 
service,  or  those  ot  appellee  in  procuring 
such  actoowledgment,  his  act  gave  the  court 
Jurisdiction  to  issue  a  snnimons  to  the  other 
«oanty. 

[2]  2.  After  the  motlan  to  dismiss  bftd  heea 
overruled  the  appellant  filed  Its  motion  to 
make  the  petition  more  definite  by  stating 
what  officer  or  agent  of  the  bank  accepted  the 
empk^ment,  and  counseled  with  the  Stewarts 
tor  the  purpose  of  defrauding  the  appellee^ 
«te.,  and  whether  the  agreement  for  tbe  ooa- 
•piracy  or  the  acceptance  of  the  trust  was 
In  writing.  Tbe  bank,  of  course,  acted  by 
Its  ofOcers  and  agents,  and,  so  far  as  tbe 
petition  dlsdoaes,  the  information  requested 
by  the  motion  and  tbe  matters  and  tilings 
Involved  therdn  were  peculiarly  within  the 
Imowledge  ef  the  appellant.  Transactions 
Involving  conajdraeieB  are  seldom  put  in 
writlnft  Tbe  nilinc  was  larfdy  a  matter 
wiQiln  the  diacretlmi  of  Uie  courts  and  In 
whatever  way  it  la  consldwed  It  foinisheB 
no  gronnd  tor  reversal. 

[),  4]  i.  Ttn  principal  contention  la  that 
tlie  transaction  on  tbe  part  of  the  bank  was 
oltra  vires.  It  1>  insisted  that  It  ma  <me 
which  Is  not  a  part  of  the  banUag  boidnaas 
within  the  contemplation  of  the  National 
Banking  Act;  one  whldh  the  bank  had  no 
aothori^  to  undwtake  to  perform,  and  tliere- 
for«  oonld  not  become  liable  fOr  Its  misfea- 
sance or  n<mfeaaance  in  ttie  matta..  There 
can  be  no  doubt  that  the  tranaactitm  was  a 
qiecial  deposit  of  valuable  secnrities,  with 
spedflc  directions  as  to  bow  the  deposit  was 
to  be  kept  and  handled.  It  la  that  it 

was  not  a  cash  transactiim ;  that  thore  iffere 
a  number  of  things  to  be  done  which  were 
entirely  outside  the  banking  business  what 
performed  or  to  be  performed  for  some  oae 
elae.  We  think  it  was  one  within  the  powers 
of  the  app^ant.  Incidental  to  its  ordinary 
business  (National  Bank  v.  Presnall.  58  Kan. 
69,  48  Pac.  KS6),  not  differing  greatly  from 
many  transactions  which  are  undertake 
every  day  by  botb  national  and  state  banks, 
for  the  purpose  not  Mily  of  accommodating 
th^  bank  correspond^ts  and  others  but  for 
the  Incidental  purpose  of  bringing  biislneBs 
and  good  will  to  tbe  bank  itself.  It  con- 
stituted a  bailment. 

"A  very  important  part  of  the  basliien  of 
every  bonk,  whether  private  or  Incorporated, 
consists  of  acting  as  an  agent  or  bailee  for  its 
cnstomers."  Ses  Note  on  the  subject  of  "Oare 


Beqnlred  ot  Bankers  Acting  aa  Agenti  Or  IBell- 
ees,"  38  Am.  St  B«p.  773. 

The  following  excerpt  from  the  opinion  in 
Third  Nat  Bank  v.  Boyd,  44  UA.  47.  54  <22 
Am.  B^.  35),  althou^  admittedly  dictum 
because  not  expressly  involved  in  tin  aiveal, 
is  a  correct  statement  of  the  law: 

"National  backs  are  Uable  tor  tbe  loss  ot 
property  held  by  them  merely  for  the  aocommo- 
datloD  of  their  caetomers,  without  any  consider- 
ation for  the  keeping  ot  it  except  the  profit  de- 
rived from  Aeir  customers  doing  with  them 
their  banking  business.*' 

If  the  transaction  here  be  regarded  as  a 
gratuitous  bailment,  the  appellant  was  li- 
able for  gross  negligence.  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168,  a  lead- 
ing case  where  ttte  special  deposit  was  a 
cask  otmtainii^  gcdd  c<^  In  tlie  Ia,w  of 
bailments  It  is  wdl  settled  that  any  benefit 
or  advantage  however  dlght,  accnring  to 
the  bailee,  will  raider  the  transaction  a  bail- 
ment for  hlre^  It  Is  not  necessary  to  deter^ 
mine  In  which  class  of  ballmentB  the  transac- 
tion here  properly  falls.  Tlie  bank  could  have 
declined  to  acc^t  the  deposit  or  to  under^ 
take  x>erformauce  of  the  duty  Imposed  np<m 
it;  but  in  that  event  It  should  have  promptly 
returned  the  papers.  First  Nat.  Bank  v. 
Graham.  100  U.  S.  689,  701,  702  (25  L.  Ed. 
750).   In  the  latter  case  It  was  said : 

"Tbe  only  way  of  escape  from  liability  opra 
to  the  latter  [the  bank]  would  have  been  to  re- 
turn the  proper^  to  the  owner,  or  to  get  rid 
of  its  possession  otherwise  In  some  lawful  way. 
Gross  negligence  on  the  part  of  a  gicetaitous 
bailee,  then^  not  a  fmnd,  is  In  legal  effect  the 
same  thing.  Foster  v.  Essex  Bank.  17  Bfass. 
479  [9  Am.  Dee.  168].  It  Is  a  tor^  and  an  ac- 
tion on  the  case  Is  the  appropriate  remedy  for 
auch  a  wrong.** 

The  Graham  Case  has  become  a  leading  one 
upon  the  aabject  ot  the  liability  of  a  bank 
for  loss  occasioned  by  the  negligence  <tf  its 
officers  in  the  handling  of  a  special  d^ostt 
It  was  said  in  ttie  (nitnion : 

*^rporatiotts  are  UaUe  for  every  wrong  they 
commit,  and  In  such  cases  tlie  doctrine  of  ultra 
vires  has  no  application.  *  *  *  An  action 
may  be  maintained  against  a  corporation  for  its 
malidons  or  negligent  torts,  however  foreign 
they  may  be  to  the  object  ot  its  creation  or  be- 
yond its  granted  poweia."  100  U.  8.  702,  28 
L.  Ed.  750. 

S<nne  effort  is  made  by  appellant  to  dis< 
tlngulah  the  case  from  the  facts  stated  in  the 
petition  here,  because  the  Supreme  Court  of 
the  United  States  held  the  bank  liable  upon 
stUl  another  ground,  which  was  that  by  Im- 
pUcaUon  the  Banking  Act  of  1864  (13  Stat 
99)  recognized  the  right  ot  national  banks  to 
accept  special  deposits.  That  the  decision 
was  rested  upon  two  distinct  grounds  detracts 
nothing  from  Its  fbroe  aa  an  aiilhorlty  on  the 
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proposition  that  a  natlmal  bank  is  liable  tor 
Its  negligent  torts  resulting  In  the  loss  of  a 
qvecial  deposit,  howoTer  foreign  the  transac- 
tion '^aj  be  to  the  object  of  Its  creatl<«  or 
beyoud  Its  granted  powers."  ,It  has  been 
dted  hy  the  text-writers  and  annotators  as 
a  leading  authority  upon  what  we  regard  as 
the  question  here  involved.  It  is  the  first 
case  dted  In  support  of  the  statment  that 
the  federal  courts  have  determined  that  the 
keeping  of  special  deposits  for  customers  Is 
within  the  power  of  the  national  banks,  "and 
even  it  were  not,  that  *  *  *  the  bank 
cannot  escape  liability  by  the  plea  of  ultra 
vires."  See  note  on  the  subject  of  "Care 
Required  of  Bankers  Acting  as  Agaita  or 
Bailees."  88  Am.  St  Bep.  77&  See,  alM> 
note,  70  Am.  St  Bep.  16&,'  where  it  is  dted 
In  support  of  the  doctrine  that  the  defense 
of  ultra  vires  is  held  to  have  no  appllcatlfHi 
In  favor  of  corporations  for  wrongs  com- 
mitted by  them.  Momumth  First  Nat  Bank 
T.  Strang;  IBS  HI.  847,  27  N.  B.  908;  5  Qya 
fiSO. 

The  transaction  In  the  present  case  was  not 
one  that  la  prohibited  by  oonsldwatlons  of 
public  morality,  of  Justice,  or  of  sound  pub- 
lic policy,  and  the  rule  is  w^  established  that 
in  a  suit  between  Indlvldoals  and  corporatloos 
where  private  rights  only  are  involved  the 
defense  ot  ultra  vires  must  always  yield  to 
considerations  of  right  and  Justice. 

In  Milwaukee  Bank  City  Bank.  103  XT. 
S.  068,  26  L.  Ed.  417,  bills  of  lading  for  car- 
goes of  wheat  were  sent  to  a  bank,  with  in- 
structions whldi  asked  the  bank  to  look 
aftw  the  pr<q;>erty  and  contnd  the  {toasesslon 
of  the  wheat  until  the  drafts  mre  paid.  The 
defendant  failed  to  do  this,  but  It  wu  held 
tiiat,  like  any  ottier  Imllee,  It  must  n/bvy  all 


lawful  Instructlotts  from  its  prtndpal  or  bail- 
or and  exercise  doe  care  and  diligence  in 
accompUslhins  what  it  undertakes  to  perform 
for  him. 

In  a  comprehensive  note  on  the  doctrine  of 
nltra  vires  (TO  Am.  St  Rep.  155,  160,  180), 
Mr.  Freeman  said: 

"After  a  study  of  the  cases  upon  the  subject 
of  this  note,  the  Impression  is  forced  opoa  us 
tbat  the  doctrine  of  ultra  vires,  as  applied  to 
the  ewitraets  of  private  eorporatioia,  hits  a^ 
most  lost  its  meaiUng." 

"If  a  oontract  is  Intandsd  to  further  ttie  in- 
terats  and  objects  of  a  coiporation,  courts 
are  loth  to  de<^Te  It  ultra  vires;  and  It  Is  ob- 
vious that  sndi  a  criterion  alkws  eourts  a 
very  libersl  latitude.** 

In  reference  to  the  defense  «t  ultra  vires 
by  a  bankins  corporation.  It  is  aald  in  8  B. 

a  L.  420: 

"It  may  have  had  no  legal  power,  to  take  the 
by  wUdi  the  money  or  property  of  third 
persons  cams  into  Its  hands,  but,  having  taken 
such  steps  and  obtained  their  money  or  proi^ 
erty.  no  such  absurdity  exists  as  a  legal  ob- 
stacle to  its  surrendering  It  It  vrould  be  a  re- 
proach to  the  law  to  hold  any  nich  doctrine  of 
Inequity.  And  this  role  fully  an^Iicable  to 
natlonBl  banks.** 

Without  farther  comment  or  dtatlon  ot 
authorities,  we  are^of  the  opinloa  that  the 
facts  set  forth  In  the  petition  show  such  negli- 
gttice  and  want  of  care  on  the  part  of  appel- 
lant, when  considered  in  «mnecti<m  with  ap- 
pellee's positive  directions,  as  would  make  Hi* 
appellant  liable  as  bailee  for  tte  losa  niatain- 
ed  by  the  aiq;>dlee. 

The  Judgmoit  Is  aiBrmed. 

All  the  Jnatloss  ooncnrrlnfr 
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WESTEBN  DRUG  ST7PFLT  &  SPEOIAI/FT 
CO.  OF  KANSAS  OITT,  MO.,  for  Use  of 
LOW&NSTEUN.  t.  BOARD  OF  ADMTN- 

israATiON  or  Kansas  et  bL  (nol 

228070 

(SnpreoM  Conn  of  KauM.  Feb.  7, 1920.) 

1.  Saus  «=>172— Sale  ot  axLua*B  absbtb 

BX  BKSJVSK  HO  DKntRBE  TO  OIAIU  OF  SEX- 
Orr  TOK  BREACH  OV  aEXJAS'S  CONTKAOT. 

The  plaintiff,  a  drug  company,  contracted 
to  furnish  the  board  of  administration  certain 
snppliee  for  the  state  InstitationB.  After  com- 
plying -with  the  contract  fcur  awhile.  It  ceased 
to  .fumiah  foods,  for  the  reason  that  a  creditor 
bad  aoed  and  procoiad  the  appointasent  of  a  re* 
cefrar,  who  took  over  and  sold  aU  the  pjainrifTa 
aneta.  HM  not  a  defense  to  an  action  or  dakt 
of  6ifaet  Cor  damacee  for  breach  of  the  contract 

2.  CoimiAoTS  <8=>800(1)  —  On  ootfTBAcrxKO 

TO  DO  A  POSSIBLa  TBXNG  18  LIABLE  FOB 
BSBAOH,  IfOTWrTHVrAffDIIfQ  AK  UlfPBOTXD- 

BD-TOB  oonnimiioT  au  KAin  n  ufob- 

SEBIX. 

OeMtally.  tImd  ou  oontraeta  to  4o  a  Olas 
poaaUfle  In  itaaU»  ha  will  1M  liable  for  teeacb  ol 
such  contract,  notwithstanding  the  occurrence 
of  a  contingsDc;  which,  although  not  foreseen 
hr  him  or  within  hia  ccmtrc^  mi^t  hare  heea 
prorided  agalnat,  has  pnt  it  out  of  Ua  power  to 
perform. 

MimdamuB  by  the  Western  Drag  Supply  & 
Spedalt?  Company  Eaosas  (Xty,  Mo.,  for 
tlie  nae  ct  Lewis  Lowensteln,  against  the 
Board  of  Administration  of  the  State  of  Ean- 
aaa,  oompoeed  of  B.  W.  Hoch  and  othm^  and 
J.  H.  Prltchett  and  others,  snretlea  on  the 
bondB  of  plalntUf.   Writ  dented. 

Caiiaa.  S.  Brlgga,  of  Toptika,  and  B.  J.  Oeltt- 
man,  of  Kanaas  GUy,  Mo.,  tor  plaintlif. 

B.  J.  HopUna.  Atty.  Gen.,  and  S.  N. 
Hawkei,  of  Topeka*  for  d^endanla. 


WVfft,  J.  action  SnrolTea  the  one 

question,  the  rl^t  of  the  plahititt  to  ctnnp^ 
the  defendant  to  laane  a  Teacher  for  the 
amount  claimed  to  be  dne.  By  the  agreed 
gtatement  of  facts  It  appeara  that  In  the  fall 
of  1917  the  board  contracted  In  writing  with 
tbe  i^afntlff  fm  certain  mpjfaeB  Cor  the 
state  InatltutionB,  and  the  plaintiff  made  a 
bond  to  fiKlOifnlly  perform  Ita  obligations. 
The  supplies  were  furnished  until  January 
24,  1918,  ainoe  whldi  time  no  .more  have  been 
foinlahed,  tor  the  adl»  reasra  Uiat  an  action 
was  flled  against  the  plaintiff  In  Jackson 
county,  Mo,  and  a  receiver  appointed  for  all 
Its  effort^  who  also  to<rtc  dtiarge  of  all  Its 
aaaets  and  aold  Omo  In  bulk  to  Lewis  Lowen- 
steln, fnr  whose  ben^  this  action  Is  bronght 
The  damagea  suffered  by  the  defendant  on 
account  of  the  Callare  to  supply  the  goods 
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amount  to  the  predae  sum  dalaed  to  be  dne 

by  the  plaintiff. 

[1]  The  plaintiff  invokes  the  doctrine  of 
vis  major,  and  contoids  that,  as  Its  failure 
was  no  fault  of  its  own,  bnt  was  caused 
the  rec^vershlp,  It  should  be  unburdened 
with  any  liability  thereof.  The  cases  of 
Kansas  Union  life  Ins.  Co.  r.  Bnrman,  141 
Fed.  835,  78  O.  O.  A.  69,  Halcomson  t.  Wap- 
poo  (O.  O.)  88  Fed.  680,  In  re  Inman  &  Co. 
(D.  O.)  m  Fed.  312,  In  re  Inman  &  Co.  (D. 
O  171  Fed.  185,  and  South  Memphla  Land 
Co.  T.  McLean  Hardwood  L.  Co.,  179  Fed. 
417,  421,  102  C.  a  A.  563,  are  dted. 

TbB  d^mdant  aaserts  that,  having 
tracted  to  furnish  tbe  goods,  the  plaintiff  Is 
not  absolved  from  liability  tor  tallnra  ca  ac- 
count ot  tite  recrtveratdp,  and  dtea  as  au- 
thoritlea  Bodui  v.  Hors^  178  TJ.  S.  19,  20 
Sup.  CL  780,  44  L.  Ed.  953,  and  Central 
Trust  Oo.  T.  Chicago  Auditorium,  240  U.  S. 
S81.  88  Sup.  Ot  412,  60  L.  Ed.  811,  L.  B.  A. 
1917B,  080.  The  Malc(nn8(Hi  Case  Is  not  ap- 
plicable. Kansas  Union  life  Ins.  Ga  v.  Bur* 
man  was  decided  by  the  Elj^th  OInniit.Conrt 
ta  Ai^eals,  which  held  that  when  one  Insur- 
ance company  takes  over  tbe  business  and 
pOUdes  ct  another,  and  the  ag«t  of  the 
transferring  conqwny  took  service  under  the 
transferee  which  agreed  to  guarantee  his 
CfHumlssicms  on  renewal  premiums  as  paid  to 
the  ctxnpany,  but  before  any  such  premiums 
were  collected,  by  a  decree  of  tbe  court,  at 
the  suit  of  stockhc^ders  the  transfer  agree- 
ment was  dedared  to  be  ultra  vires,  the  su- 
perior force  which  prevaited  performance 
was  In  such  case  the  Interposition  of  the 
court  which  rendered  the  performance  Im- 
possible. The  company  guaranteed  tbe  per- 
formance of  the  contract  for  such  commis- 
sions which  contract  provided  that  In  case 
the  employment  should  end  for  any  cause  the 
company  would  pay  the  commissions  on  re- 
newal polides  as  they  were  paid  to  tbe  com- 
pany. It  waa  held  that  the  agMit  could  not 
recover  against  the  transferee  for  the  value 
ot  such  rwewala  on  thj&  ground  that  the  de- 
fendant company  had  rendered  the  contract 
impossible  of  performance.  It  was  aald  that 
the  contract  between  the  two  companies  was 
made  40  daya  befwe  the  plaintiff's  contract 
waa  entered  Into,  and  that  he  knew  about  the 
ftHmer  wbea  he  made  the  latter,* and  that 
tbe  forma-  was  being  tested  In  court 

*1n  ^rhidple  there  can  be  no  dtstlnetlon  be- 
tween an  Injimetlon  granted  on  dM  InterporiUon 
of  the  atate,  in  the  exerdse  of  the  soverdgn 
right  of  vlsitaticni,  and  one  granted  by  the  court 
at  the  suit  of  a  atodthtdder  on  the  ground  that 
the  transaction  of  the  two  eorporadona  k  in 
contravention  of  the  diarter  granted  by  the 
sovereign.  The  decree  of  the  conrt  rendered  it 
illegal  for  the  plaintiff  In  error 'to  collect 
receive  a  dollar  of  premlnms  on  the  polidea  le- 
aned by  the  Mutual  Company ;  and  It  prevented 
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tiM  agent  tnm  pajlnc  over  «  dollar  to  &n  ^alm- 
tlff  In  error  of  anj  sntdi  premlunu.  *  *  *  Tbn 
-tJ»  major,  wUdi  pnraiti  peifkamanca  in  aoch 
caBei,  b  the  interposition  o(  tibe  court.  •  •  • 
The  rabfltantiTe  thing  contraoted  abont  hj  the 
parties  here  was  the  coUectlott  of  renewal  pre- 
mioms  on  the  policies  theretofore  isaraed  hj  the 
Mntaal  Oompany,  on  which  d^ended  the  rifrht 
of  the  defendant  la  error  to  oonuniasions.  And 
when  the  court,  without  default  on  the  part  ot 
aither  party,  and  against  the  resistanca  of  tlw 
piai^imr  in  error,  impounded  the  subject-matter 
■~took  it  into  enatodia  legis— and  prohiUted  the 
plaintiff  in  error  from  coUecting  or  receiving 
any  sndi  prendums,  and  required  the  agent  to 
attorn  to  the  trustees  appointed  by  the  court, 
it  in  effect  pat  an  end  to  the  existence  of  the 
thing— the  subject  of  the  contract— in  so  far 
as  the  parties  to  that  contract  were  conoenud." 
141  Fed.  848.  78  G.  a  A.  82. 

It  will  readily  be  seen  that  the  drcnm- 
stances  were  quite  different  from  those  now 
under  consideration,  and  that  the  rery  basis 
on  which  that  action  was  brought  was  de- 
clared void.  In  South  Memphis  Land  Co.  v. 
Md^ean  Hardwood  I^.  Co..  the  Siztb  Circuit 
Court  of  Appeals  liad  under  consideration  a 
contract  by  which  a  lumber  company  pur- 
chased a  site  for  a  plant  from  a  land  com- 
pany, which  guaranteed  certain  railroad  fa- 
cilities and  l}ound  Itself  to  see  that  a  rail- 
road company  should  erect  a  spur  track  on 
Railroad  avenue  to  tbe  plaintiff's  sawmill. 
The  railroad  company  had  no  line  on  Rail- 
road aTenue,  but  one  was  contemplated.  An 
injunction  was  granted  restraining  this  com- 
pany from  crossing  the  tracks  of  another 
railroad  company  at  grade,  which  injunction 
bad  remained  in  force  for  tbree  years  with- 
out a  trial  of  the  case,  and  'for  this  reason 
the  line  on  Railroad  arenue  was  not  built, 
and  tills  \fa8  held  not  to  relieve  the  defend- 
ant of  liability  for  nonperformance  of  its 
contract  The  court  quoted  from  X>ermott 
V.  Jones,  2  WaLL  1,  7.  IT  L.  Ed.  762.  the  rule 
there  announced: 

"That  if  a  party  by  his  contract  charge  him- 
self with  an  obligation  posrible  to  be  performed, 
he  must  make  it  good,' unless  its  perfomanee  is 

rendered  impossible  by  the  act  of  God,  the  law, 
or  the  other  party.  Unforeseen  difficulties,  how- 
ever great,  will  not  excuse  him."  179  Fed.  421, 
102  O.  C,  A.  ee7. 

It  was' said: 

"It  is  clear  that,  unless  the  issuing  of  tiie 
injunction  is  to  be  regarded  as  an  act  of  the 
law,  the  injunction,  even  if  an  absolute  pro- 
hibition against  the  crossing  of  the  Illinois  Cen- 
tral tracks,  would  not  excuse  the  breach  of  Che 
guaranty.  There  is  no  doubt  that  a  legal  im- 
possibility arising  from  a  change  in  the  law  of 
the  country  exonerates  the  promisor.  *  •  • 
There  is  highly  respectabls  authority  for  the 
propontiou  that  judicial  process,  order,  or  de- 
cree may  constitute  such  vis  major  as  to  relieve 
a  party  from  an  otherwise  absolute  obligation. 
*  *  *  On  the  other  hand,  there  is  excellent 
authority  for  the  proposition  that  an  Injunction 


t  in  a  snit  by  a  third  party  fundshes  no  excuse 
for  nonperformance  of  an  express  contract." 
17»        421,  102  C.  C.  A.  567. 

In  the  luman  Case,  It  was  h^d  by  tbe 
United  States  District  Court  of  the  Northern 
District  of  Georgia,  that  an  adjudication  In 
iuTolnntary  bankruptcy  terminates  a  con- 
tract of  onployment,  and  that  the  employfi 
has  so  claim  for  damages  tor  breadi  of  the 
contract  pTOTftble  against  the  estate  In  bank- 
Tuptcf,  After  a  review  <tf  many  authorities 
the  ccmclaslon  was  reached  that  the  adjudi- 
cation at  baidcruptcy  terminated  the  con* 
tract  of  onployment  by  fv^tloa  ot  law,  and 
ended  all  Uabilltles  except  such  as  were  ex- 
swessed  in  tbe  bankn^tcy  act  In  the  Inman 
Oaae^  decided  tbe  suae  court  aTB  Fed. 
93S^,  Oe  .decision  just  rcfemd  to  was  fol- 
lowed. 13»  Judge  BBld  be  did  not  believe 
that,  wbere  Involnntery  proceedings  in  bank- 
ruptcy are  Inetltated  and  the  bantxiuitB 
bn^ness  and  eCEects  are  taken  cbarge  ot  by 
tbe  court  and  admlnlstared  tor  ftie  benefit  of 
tbe  credltore,  it  oonstltnteB  such  a  breadi  of 
an  executory  contract  as  to  au..iorlae  proof 
in  bankruptcy  for  ttie  amount  of  damages 
daimed  to  have  been  caused  by  tiie  falltne  to 
carry  out  the  contract  Roelun  v.  Herat; 
ITS  n.  S.  1.  20  Sup.  Ot  780,  44  U  Bd.  963. 
involved  only  the  refusal  of  an  executor  - 
contract  and,  hence.  Is  not  applicable.  Cen- 
tral Trust  Go.  V.  Chicago  Auditorium,  240 
U.  S.  681,  86  Sup.  Ct  412,  00  Bd.  811,  L. 
R.  A.  191TB,  680,  decided  that  the  interven- 
tion of  bankruptcy  under  the  circumstances 
shown,  constituted  a  breach  of  contract  not- 
withstanding the  petition  was  involuntary, 
and  it  was  held  that  the  claim  ot  the  prom- 
isee was  one  founded  npon  a  contract  ex- 
pressed or  implied  and  provable  under  tbe 
Bankruptcy  Act  A  transfer  company  om- 
traeted  with  a  hotel  company  for  certain 
baggage  and  livery  privileges  for  five  years. 
Tbe  hotel  company  reserved  the  ri^t  to  can- 
cel by  giving  six  montha*  notice  on  certain 
/Bpeeifled  coadltlona.  It  also  reserved  the 
right  to  terminate  the  privileges  at  Its  op- 
tion If  the  transfer  (xunpany  defaulted  for 
30  days  in  the  payment  of  any  installment 
due.  Tbe  contract  remained  in  force  until 
the  transfer  company  was  adjudged  a  bank- 
rupt neither  party  having  failed  in  its  per- 
formance. The  hotel  company  entered  into 
an  agreement  with  other  parties  for  the  per- 
formance of  baggage  and  Uvery  serrices,  and 
exhibited  against  tbe  estate  a  claim  for  un- 
liquidated damages  for  failure  of  tbe  bank- 
rupt to  carry  out  its  contract  The  trustee 
objected  to  this  claim  and  the  referee  sus- 
tained blm.  This  was  affirmed  by  the  Dis- 
trict Court  and  reversed  by  the  Circuit  Court 
of  Appeals  with  direction  to  allow  the  claim. 
The  Supreme  Court  said: 

'-'Whether  the  intervention  of  bankmptay  eon- 
stitntes  such  a  breach,  and  gives  rise  to  a  claim 
provable  in  the  bankruptcy  proceedings  la  a 
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question  not  oovcred  by  any  pwffawa'  dtelalon 
of  this  00  art,  and  upon  wUoh  the  other  federal 
eooita  ftT«  in  oonflicb"  240  TJ.  8.  680,  86  Sap^ 
Ot.414»60I*,£kl.  8UtL.&.A.  1917B,  680. 

"It  Is  argued  that  there  can  be  no  antldpatory 
breach  of  a  contract,  except  It  reaalt  from  tbe 
Tolantary  act  of  one  of  the  parties,  and  that 
the  filing  of  an  Involontary  petition  in  bankmpt- 
cy,  with  adjudication  thereon,  la  bat  the  act  of 
tbe  law  resalting  from  an  advene  proceedbif  in- 
•titnted  by  credltora.  •  *  *  Exacntory  agree- 
mant*  ao  impivtaiit  a  part  in  the  oonnw^ 
dal  world  Uiat  it  would  Iwd  to  most  nnfor- 
tonate  resalta  U,  by  tnterpntlBg  the  [Bank- 
mptcy]  Act  In  a  narrow  senn*  persona  entitled 
to  performance  of  tndi  agreements  on  the  part 
of  bankmpts  were  exclnded  from  participation 
in  baohmpt  estates,  while  the  bankrupts  them- 
sdvea,  as  a  necessary  corollftry,  were  left  still 
sabjeet  to  adiMi  for  nonperformance  In  tbe  fa- 
tnre,  althon^  witlioat  tin  vnqwrty  or  credit 
often  aoeeiiBfy  to  enable  tiiau  to  peifona.  We 
condnde  that  proceedings,  whether  volantaty  or 
juTolimtary,  resolling  in  an  adjudication  of 
bankruptcy,  are  the  eQaivalent  of  an  andcipa- 
torr  breach  of  an  ezeentmr  agreement,  within 
the  doctrine  of  Boehm  t.  m»rat,  supra.  *  •  * 
We  therefore  conclude  that  the  Circuit  Court  of 
Appeals  was  correct  in  holding  that  the  inter- 
Tentdon  of  bankruptcy  constituted  such  a  breach 
of  the  contract  in  question  as  entitled  the  Au- 
ditorium Association  to  prove  Its  claim."  240 
TT.  a  680,  69S,  36  Sap.  Ot  414,  416.  60  L.  Ed. 
811,  I*.  B.  A.  1917B,  680. 

[2]  It  will  be  observed  that  none  of  these 
cases  relied  (m  predaely  fits  the  case  we  are 
omsiderlng.  This  was  not  a  suit  in  a  fed- 
eral court;  and  did  not  laTolre  the  Banh- 
ruptcy  Act  We  must  therefore  find  a  solu- 
ti<m  of  the  question  presented  by  going  back 
to  chart  class  rules  long  ago  announced  and 
ever  since  ft^Iowed.  One  would  suppose  that, 
if  he  enters  into  a  contract  to  do  a  thing 
which  he  knowa  may  become  impossible,  he 
should  be  bound  thereby ;  for  otherwise  to 
sign  such  a  contract  would  be  an  idle  thing, 
and  any  probable  or  foreseen  contingency 
could  be  guarded  against  "while  yet  it  is 
day."  And  the  law,  which  is  said  to  be  com- 
mon sense,  also  reasons  on  this  wise.  C3ilt- 
t7  on  Oontmcta  CUStb  Ed.)  uses  tJtiese  words: 

"As  a  gfloeral  propoUtiwi  of  law,  if  a  man 
eimtract  to  do  a  thing  whldb  is  abecdutdy  im- 
possible, such  contract  will  not  bind  him,  be- 
canae  no  man  can  be  obliged  to  perform  an  im- 
possibility. •  *  *  But  where  the  contract  Is 
to  do  a  thing  which  is  possible  in  Itself,  or  where 
it  is  conditioned  on  an  event  which  happens,  the 
promisor  wIU  be  liable  for  a  breadi  thereof  not- 
withstanding that  the  occurrence  of  an  acddent 
or  othrr  oMtingettey  which*  ahhongb  it  was  not 
foreseen  by  w  within  the  onitzol  of  the  party, 
might  have  been  provided  against  by  his  con- 
tract, haa  put  it  beyond  Jib  power  to  perform 
it."  Pages  707,  706. 

The  anUunllj  r^rded  many  aa  almost 
the  fatlier  of  law  of  contracts — Parsons — 
says; 


.  V.  BOAUD  OP  ADMUnSTEATION  70S 

impossibUlty  ctf  doinc  what  a  oontraet  requires 
is  a  good  defttue  against  an  action  for  the 
breach  of  it  If  the  performance' of  a  contract 
could  not  possibly  be  attributed  to  the  promisor, 
and  this  ImpoesiUllt?  was  not  among  Uie  proba> 
ble  contingencies  which  a  prudent  man  should 
have  foreseen  and  provided  for,  it  should  seem 
that  this  would  be  a  sufficient  defense.  Bat  to 
make  the  act  of  God  a  Aettaaaa  It  mnat  amount 
to  an  impossibility  of  performanoe  by  Uie  prom* 
Isor ;  mere  hardship  or  AiBoUty  will  not  aoffioe. 

*  *  *  So  if  it  becomes  lavoasiUe  by  omdn- 
gencies  wUch  diould  have  been  foreseen  and 
provided  against  in  the  contract  and  still  more 
If  they  might  have  beea  prevented,  the  promisor 
should  be  held  answerable.**  S  Parsons  Mi  Oon- 
tracts  &th  Ed.)  678. 

In  Nugoit  T.  Smith,  1  0.  P.  Dir.  432,  a  com- 
mon carrier  by  sea  from  Londim  to  Aberdeen 
received  frcan  the  plaintiff  a  mare  to  be  car- 
ried to  Aberdeen  fbr  hire.  In  the  course  of 
the  voyage  the  ship  encountered  rough 
weath^,  and  the  mare  received  such  inju- 
ries that  she  died.  This  was  held  to  be  an 
irresistible  act  of  nature,  which  relieved  the 
carrier  from  performance  of  his  contract;  it 
being  held  that  the  loss  could  not  have  been 
prevented.  Cockbnm,  O.  J..  In  the  opinion, 
said  diat  the  language  of  the  Praetorian 
Edict  ss  gtvoi  in  the  Digest  might  be  con- 
strued to  mean  that  the  liability  of  the  car- 
rier by  sea  was  unlimited,  bat  that  Ulplan 
construed  it  to  mean  ttiat  the  absence  of 
blame  relieved  the  carrier. 

"There  Is  no  doubt  that  Inevitable  aeddent 

*  *  *  ezempta   the  carrter  from  liability. 

*  *  *  Such  ii  the  Boman  law,  and  such  is 

tbn  existing  law  of  all  the  natlona  which  have 
adopted  the  Boman  law^Trance,  Spain,  Italy, 
Germany,  Holland,  and,  to  coma  nearer  homct 
Scotland.  It  is  embodied  In  the  Code  CIvH  uf 
France."  Page  420. 

In  A.  Broosseao  &  Co.  v.  Ship  Hudson, 
Captain  and  Owners,  11  La.  Ann.  427,  the 
plaintifT  sought  to  recover  for  the  loss  ot 
four  bales  of  carpeting  shipped  to  New  York 
by  sea  and  damaged  by  the  bursting  of  four 
casks  of  chloride  of  lime  In  the  hold  of  tbe 
vessel.  It  was  testified  that  the  Imitortatlon 
of  chloride  of  lime  bad  been  carried  on  for 
20  years  without  any  bursting  of  the  casks. 
It  was  held  that  under  the  Louisiana  Code, 
which  makes  the  carrier  liable  unless  the 
loss  was  by  accidental  or  uncontrollable 
events,  the  defendant  was  liable;  the  prin- 
ciple of  superior  force  not  being  applicable. 
In  Romero  &  Bayard  v.  Newman,  SO  La. 
Ann.  80,  23  South.  403,  a  planter  contracted 
with  the  owner  of  a  refinery  to  grind  for  a 
nombw  of  years  tbe  cane  on  his  plantatl<xi 
at  Us  own  sugar  house,  and  thwe  convert  It 
into  syrup,  and  then  convey  it  to  Uie  reflnei^ 
through  pipes  laid  down  at  its  own  expense. 
During  the  second  year  of  the  contract  a 
fire  destroyed  the  planter's  sugar  house. 
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lAaeiiig  It  ont  of  tiw  ownor*!  pomv  to  com- 
ply  fiirttier  with  his  obligations  The  con- 
tract contained  a  danse  that  the  planter 
BhODld,  at  the  end  of  ttw  contract,  pordiaae 
the  pipes  at  their  nlaa.  It  waa  hdd  ttiat 
the  refinery  owner,  In  thus  assuming  the  de- 
terioration of  the  pipes  during  the  contract, 
did  BO  la  view  of  amtinalng -bsneflta  to  re- 
sult to  Mm  therttfinm,  and,  bdag  dectrived 
thereof  bj  fire,  he  abonld  have  the  hi^ieat 
estimated  ralue  placed  npon  the  pipea.  It 
was  said  that,  when  the  teflnery  people  con- 
tracted. It  was  evidently  in  view  of  the  fact 
that  In  the  Interval  between  flw  formation  of 
the  contract  and  Its  ending  they  would  have 
drawn  certain  benefits.  "Of  this  use  they 
have  been  deprived  by  a  fire  for  whldi  they 
wm  not  veBpooriUeb**  60  La.  Ana.  92,  23 
South.  406.  The  dedalon  seona  to  zest  aome- 
n^t  on  the  provision  of  tbe  Louisiaiia  Ooda 
Tbe  MJchlgaa  Bapreme  Oonrt;  In  Swltaer  w. 


Flncflnnlnff  MtR.  Oo«  OB  104*.  488,  36  N.  W. 
782,  held  that  wboi  no  eoqwees  or  implied 
provlsloa  as  to  ImposBlUllty  of  perfmnance 
can  be  found  in  the  terms  or  drcomstancea 
of  a  contract,  tin  promisor  generally  remains 
reaponidble  tta  damages,  notwlthstandliig'a 
siqwrvenlng  foipoesibUlty. 

It  appeara,  therefore,  bofh  by  reasm  and 
anthortty,  ttiat  the  party  contractliig  to 
famish  goods  for  a  certain  leoigth  of  time, 
and  makfaig  sndi  contract  doubly  sore  by 
giving  bond  for  its  performance,  could  not 
be  rtfleved  becanae  some  <me  broufibt  a  law- 
anlt  and  a  receivership  Impounded  and 
sold  Its  asseta.  This  ml^^t  have  reasonably 
been  foreseen  and  guarded  against,  and,  hav- 
ing taken  ifB  chancea,  Oie  drag  company  and 
the  pnrdiaser  at  Hi*  bankn^t  aale  mnst 
aUde  by  the  conseiiaenoes. 

The  writ  la  denied.  All  ttae  Jfnsttoas  om- 
corrlng. 
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QUAUTT  SHINGIJa)  CO.  r.  0U>  OBEGON 
ZiUHBEB  ft  SHINGIA  OO.   (No.  10028.) 

(Suprema  Ooart  of  WaahlugtOB.  Feb.  19, 1920.) 

1.  Sales  ^202(2)  —  No  tttu  passbd  oh 

FATUEIfT  BT  BAD  CHECK. 

No  title  passed,  where  the  sale  was  for  cash 
and  the  pnrchaaer's  check  was  returned  on  ao- 
eonnt  of  inanfficiencr  oX  fandt. 

2.  Gabbixbs  <@=>5S— Effect  or  absionkknt 
or  Bux  or  lading  fob  intsbbtatb  shxp- 

MBNT  CONTBOLLED  BT  AOT  OF  CONOBES8. 
The  effect  <^  the  asaignment  of  a  Btraisbt 
bill  of  lading  as  to  rights  in  the  shipment  rep- 
resenting an  int«Btate  shipment  is  controlled 
b7  the  Act  Gong.  Ang.  29,  1916  (U.  S.  Goinp. 
St.  II  8601aaai^  8004b,  86OI0}. 

IL  GABBixBa  «s»68— Asexoinoe  or  assiqitkb  of 

BIUXaHT  BILL  OW  LADZNO  AOQUIBBD  HO 
HOBB  BIQHT8  THAN  HIS  ASSIQHOB  HAS. 
Under  Act  Cong.  Aug.  29,  1916  (Comp.  St 
fi  8604aaaa,  8601b.  660«o).  relatbif  to  bm  of 
lading  Id  interstate  eonuMree^  an  assignee  of 
an  assignee  oi  «  straight  bUl  of  lading,  in 
which  tibs  shUver  vas  named  as  oonsigncw  and 
consignee,  aCQuired  no  mora  debts  in  the  ship- 
ment than  his  assignor  hsd* 

Oepartmoit  1. 

Appeal  from  Superior  Oonrt^  King  Ooonly; 
JiAn  S.  Jorey,  Judge. 

Actlcm  by  the  Quality  Shingle  Company 
against  the  Old  Oregon  Lumber  &  Shingle 
Company.  Judgment  for  idalntlff,  and  de- 
fendant appeals.  Affirmed. 

Kerr  ft  McC(»d,  of  Seattle^  for  appellant 
Alexander  ft  Bandy,  of  Seattle^  £w  re- 
qiioitdent 

PABKEIB,  X  Xhls  eoatnrcray  In  Its  be- 
ginning was  over  the  ownership  of  186  M 
riilna^  heSag  a  caxload;  bnt  the  action  la 
In  fonn  one  whereto  the  plalntlfr,  QnaUty 
Sbln«le  Company,  seeks  to  reoorer  the  pro- 
ceeds of  a  ssle  ot  tba  Bhtngies  made  by  ttie 
deCeodant;  Old  OzegoD  Lnmber  ft'Bblngto 
Company.  The  action  was  so  commenced 
and  prosecnted,  because  oi  an  agreement  be- 
tween the  parties  to  this  action  entered  In- 
to before  its  commaioanent,  whereby  it  was 
agreed  that  the  shlnglsa  be  ddlvered  to  the 
defmdanf  a  purdiaaflir  and  the  ptooeeds  of 
such  sale  snbstituted  for  the  shingles  in  any 
litigation  betweoi  the  parties  to  the  agree* 
Dusit  looking  to  the  determination  of  their 
respecUre  ri^ts  to  the  shiiu^es.  A  trial  In 
the  saperior  court  upon  the  merits  resulted 
In  linMnga  and  judgment  against  the  defend- 
ant, awarding  to  the  plalntlfF  recovery  In 
an  amoont  e^nal  to  the  proceeds  of  the  sale 
of  the  shlnglea  made  by  the  defendant,  with 
InteTest.  From  this  disposition  of  the  cause 
the  deftedant  has  al^poOed  to  this  court. 


The  controlling  facts  are  not  In  dispute 
and  may  be  summarized  as  follows:  On  June 
16,  1017,  respondent,  Quality  Shingle  Com- 
pany,  was  the  owner  of  the  shingles  in  ques- 
tion. On  that  day  It  delivered  the  shins^es 
to  the  Great  Northern  Railway  Company, 
at  Edmonds,  in  this  state,  for  shipment  to 
Whiteflsh,  in  the  state  of  Montana.  The 
railway  company  thereupon  delivered  to  re- 
spondent a  straight,  nonnegotlable  bill  of 
lading,  wherein  respondent  was  named  both 
as  consignor  and  consignee.  On  June  18, 
1917,  respondent  made  an  agreement  with 
Shepard-TralU  Company,  for  the  sale  of  the 
shingles;  It  being  agreed  between  them  that 
the  purcase  price  should  be  paid  upon  dellv-. 
ery  ot  the  bill  of  lading  for  the  sh^ment  of 
the  shingles.  Thereupon  the  bill  of  lading 
was  delivered  by  respondent  to  Shepard- 
TralU  C(»npany  pursuant  to  such  agreement, 
and  at  the  same  time  Shepard-Tralll  Com- 
pany delivered  to  respondent  Its  check  for 
the  amount  of  the  agreed  purchase  price, 
drawn  upon  the  Metropolitan  Bank  of  Seat- 
tle; appellant  at  the  same  time  r^resenting 
to  respondent  that  the  check  would  be 
paid  upon  presentation.  The  che<^  was 
pn»nptly  In  due  course  d^slted  by  re- 
QMndent  In  the  State  Bank  of  Edmonds 
and  thereafter  In  due  course  and  without 
delay  was  forwarded  and  presented  for  pay- 
ment to  the  Metropolitan  Bank  of  Seattle  on 
June  21,  1917.  Upon  such  presentation  pay- 
ment was  refused  by  the  Metropolitan  Bank, 
for  the  ve&wm  that  the  Shepard-Tralll  Ooai- 
pany  had  not  sufficient  funds  on  d^sit  In 
that  bank.  On  June  18, 1917,  Shepard-Tralll 
Company  sold  to  a|>i>^lant  the  shinies  In 
questicHi.  R^Uve  to  this  sale  the  trial 
court  found: 

"That,  at  t^e  time  of  mek  purchase,  the  said 

Shepard-Traill  Company,  with  the  intent  and 
purpose  of  thereby  making  ddivery  to  said 
defendant  of  the  said  shingles  hereinbefore  men- 
tioned, delivered  to  said  defendant  the  said 
bill  of  lading  issued  to  the  plaintiff  by  the  Great 
Northern  Railway  Ownpany  on  June  16^  1917, 
for  said  car  No.  206842,  whidt  bUl  of  lading, 
prim  to  the  time  <tf  its  delivery  to  said  Slwp- 
Btd-3MU  Compasy,  had  been  Indorsed  In  blank 
by  the  plaintiff  and  delivered  by  plaintiff  to 
Shepard-Traill  Company  ;  that  the  defendant 
purchased  said  shingles,  and  took  said  bill  of 
lading  so  indorsed  in  blank  by  plaintiff  in  good 
faith,  and  paid  to  said  Shepard-Traill  Company 
the  fall  and  fair  price  for  said  shingles,  to  wit, 
th«  sum  of  ¥465.10,  witiiout  notice,  actual  or 
constmetivs,  of  any  fact  to  pot  defendant  upon 
Inqoiiy  as  to  the  IndMsement  and  deliveiy  of 
aaU  bUl  ot  lading  by  plaintiff  and  delivsry 
thereof  to  said  Shepard-Traill  Company  or  reS;* 
son  to  suspect  that  plaintiff  had  any  interest  or 
claim  upon  or  to  said  shingles  or  any  part 
thereof." 

This  finding,  In  so  far  as  it  relates  to 
good  faltli  on  the  part  of  aKttilant  In  pur- 
iixBSiog  the  Bhlnfl^es  frcan  Sh^tard-TraiU 
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Oompany,  snd  In  m  fiir  as  it  tovdkes  the 
question  of  appellant  bdng  required  to  take 
notice  o£  any  defects  in  tbe  title  <tf  tite 
Shepard-TralU  Company,  we  tliink  it  will 
appear,  presrats  questions  of  law  Ta.tbi^  tlian 
fact.  Upon  the  rtfnsal  of  tile  Metn^iAitan 
Bank  to  lunor  tbe  chedc,  reqKmdent  prampt- 
ly  <dalmed  ownenblp  In  the  sMntfes^  and 
so  notified  appellant,  also  notifying  apjwl- 
lant  that  it  would  demand  poesesslon  of  tbe 
shingles  ftom  the  Great  Northern  Ballway 
Company,  la  whose  possessloa  th^  stUl  were 
in  course  of  tranaportatloii.  Thereupon,  oo 
June  2!^  1917,  an  agreauoit  was  oxtered 
Into  between  reqtondent  and  appellant  that 
re^uident  should  permit  the  shinies  to  go 
forward  and  be  deUvered  to  the  parchaaor 
thereof  from  the  defendant,  and  that  the 
proceeds  of  sudi  sale  dumld  be  suhstttnted 
for  the  shlnjftes  in  any  litigatl<m  between  tbe 
parties  to  tbe  agrecrai«it,  looking  to  tba  de- 
termlnatlcm  of  tb^'  respectlTe  rights  to  the 
shingles,  hereafter,  in  porsnanoe  of  that 
agreoawt,  tbe  shingles  wwe  caused  to  be 
delivered  by  aj^ttilant  to  its  purdiaaer,  it 
receiving  the  proceeds  of  sadi  sale,  the  re- 
covery <tf  which  are  hoe  sought 

[1]  That  the  sale  agreonent  entered  Into 
between  revcmdent  and  tba  Bhepard-Tralll 
Company  was  an  agreonent  for  a  cash  sale ; 
that  Shepard-Traill  Company  obtained  pos- 
session of  the  Ull  of  lading  by  giving  Its 
check  for  the  agreed  purdiase  price  to  re- 
spondent and  bs  re^resmting  to  respond- 
ent  tb&t  the  chet^  would  be  paid  upm  pres- 
entation; Qiat  reepondent  totik  the  Aeck 
bdieving  In  good  fftttb  Qiat  it  was  In  fact 
being  paid  for  the  shingles  in  oftsb ;  and  that 
the  chedc  was  pnmiptly,  in  due  coarse, 
presnted  for  payment,  i^ich  paymoit  was 
refused— we  tttlnk  is  quite  dear.  It  seems 
to  ns  to  follow,  in  the  light  of  elematary 
mles  of  law,  Qiat  as  between  respondoit 
and  Shepard-Traill  Company  tba  tlOe  to  the 
shingles  did  not  pass  from  respondent  to 
Shepard-Traill  0<»npany  iq»n  Its  receiving 
the  bill  of  ladhig  for  0ie  Shingles  and  giv- 
ing Its  dieek  to  reepoiHlent  therefor.  Ihe 
real  question  In  this  case  is  whether  or  not 
respondent  retained  sudk  equitable  tight  in 
the  shinies  tbat  it  may  successfully  sssert 
such  right  as  against  app^ant,  the  pur- 
chaser qf  the  shingles  from  Sh^rd-Tralll 
Company.  Now  appellant's  claim  of  title  In 
the  shingles  rests  alone  niwn  the  assignment 
by  Shepard-Traill  Company  iKf  the  straight, 
nonnegotlable  Ull  of  lading,  for  U  Is  to  be 
remembered  that  wboi  respondent  asserted 
title  to  the  shingles,  and  so  notified  appel- 
lant, neither  Shepard-Traill  Company  nor 
appellant  had  obtained  physldal  possession 
of  the  shingles,  nor  any  right  therein  othw 
than  as  evidenced  by  tbe  straight,  n<mne- 
gotlable  Mil  of  lading.   So  we  ate  brought 


to 'the  qnestion  oC  whether  or  not  the  as- 
signment at  this  hlU  Qt  lading  from  Shepard- 
Traill  Company  to  aiH>dlant  vested  in  ap> 
pellant  title  to  tlie  dilutes  superimr  to  tliat 
possessed  by  Shevaxd-Tndll  Gmqmny,  as 
against  respondent 

12, 1]  It  Is  at  once  plain  that  this  was  an 
hiterstate  commeroe  shtpmoit  since  it  was 
a  shipment  tram,  a  p(^t  In  this  state  to  a 
point  in  the  state  of  Ifimtana.  We  think 
it  faSixma,  therefon^  Oat  the  tfuestioa  of 
the  effect  <tf  the  assignment  of  the  Mil  ctf 
lading,  and  tb9  rii^ts  acquired  appe- 
lant, the  assignee,  is  controlled  br  Oia  Act 
of  Congress  of  August  28,  1918,  relating  to 
bUls  ot  lading  In  Interstate  snd  toniga  com- 
merce.  R<tf erring  to  that  act  and  the  aec- 
tioils  thweof  as  found  in  rohmB  a»  U.  & 
GonvHed  Statntsa  1916;  we  note  the  fhllow- 
ing  iffovlaloDs'tlieceot: 

"See.  SaMeaaa.  A  bUl  In  wbich  It  Is  stated 
that  tbe  goods  are  consigned  or  destined  to  a 
epedflcd  person  is  a  itraigfat  bUL" 

"Sec  88(Mb.  A  bOl  in  which  it  Is  stated  tiiat 
the  goods  sre  oonslgDed  or  diatlned  to  tlia  oi>- 
der  ot  any  person  named  in  snch  Ull  is  an 
order  lilU.  Any  provisltMi  in  snch  a  bin  or  in 
any  notice,  ooocract,  mle^  regulation,  or  tariff 
that  It  is  nonnegotlable  shall  be  null  and  void 
and  shsn  not  affect  Its  negotiability  within  the 
meaning  ot  the  Kct  noless  upon  its  face  and  in 
writing  agreed  to  by  tbe  shipper." 

"Sec.  8S04O.  A  bill  may  be  transferred  by  the 
holder  by  ddivery  accompanied  with  an  agree- 
ment, express  or  implied,  to  transfer  the  title 
to  the  bill  or  to  the  goods  repzeeented  tiiereby. 
A  strali^t  Mil  cannot  b«  negotiated  free  from 
eristing  equltiee,  and  the  indorsement  of  sudi 
a  bin  gives  the  transferee  no  additi<mal  rl^t." 

There  has  not  come  to  our  notice  any 
decision  of  the  courts  touching  the  question 
of  the  meaning  of  these  provisions  of  the 
federal  act  It  seems  to  ns,  howew.  that 
the  language  at  the  act  al>ove  quoted  plain- 
ly places  the  assignee  of  a  straight  tdll  of 
lading  in  all  reflects  In  the  shoes  of  bis 
assignor.  The  language,  "a  straii^t  bill  of 
lading  cannot  he  negotiated  twe  turn  ex- 
isting equities,  and  tiie  indorsement  of  such 
a  bill  gives  the  transferee  no  additional 
right,"  it  rieema  to  ns,  plainly  means  that 
whatever  rl^t,  legal  or  equitable,  may  ex- 
ist In  the  pnmerty  described  in  the  Ull  ot 
lading  in  favmr  of  some  one  othw  than  ttie 
assignor  of  tbe  Mil  of  lading  as  against  him, 
continues  to  exist  as  against  his  assignees. 
We  are  at  oi^on  Out  respondent  liad  the 
same  rlgftt  to  Ote  shingles  as  againat  appel- 
lant as  it  had  as  against  Sh^nrd-TraiU 
Oompsny. 

TbB  Judgment  Is  affirmed. 

HOLOOUB,  a  Jh  and  UACEZNTOSH, 
MAIN,  and  MITCHELL,  JJ.,  ctmcnr. 
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GETOHEUj  et  al  t.  NORTHERN  PAa  BY. 

CO.  (No.  iseio.) 

(Sapreme  Ooort  of  Waabfastm.  Feb.  19, 1920.) 

1.  OABRIEBS  ®=9B1  —  CONSIGWEB  NAMED  IN 
STBAIOOT  BILL  OF  LADINO  HAS  NO  BBTTEB 
TITLB  THAlf  IT  BILL  WEKK  ASSIGNED  TO  HIU. 

In  Tiew  of  nonnegotlBbUitr  of  a  straight 
Ull  of  ladfais  under  X3.  S.  Comp.  St.  SI  86048aaa, 
9B04h,  and  86M0,  that  plaintiff  oiujMd  the 
naming  of  S.  as  consignee  In  straight  noane- 
gotiable  bill  of  lading  eovering  intorsUte  ship- 
ment of  shingles  did  not  giro  to  8.  any  better 
title  than  would  an  as^gmnent  of  the  bill  to  S. 
had  plain  tiff  been  named  therein  as  both  con- 
signor and  cmurlgnee. 

2.  CABBIKBfl  4S>51— DSLITBBT  TO  A88IOMBB  OF 
OON8IONZB  AFTBB  OONBiaNOK'S  DEUAND  ON 
CABBIBB  MADE  IT  LIABUB. 

Though  plaintiffs,  who  procnred  for  Inter- 
state shipment  of  shingles  a  straight  nonnego- 
tiable  biU  of  lading,  delirered'tbe  bill  to  S.  un- 
der agreement  for  cash  sale  of  shingles,  yet, 
where  payment  of  ctetk  given  by  S.  foir  the 
sbinglea  was  refused  and  plaintUTs  demanded  tlie 
Singles  from  the  railway  company,  the  compa- 
ny was,  where  it  refused  tiie  demand  and  there- 
after delivered  the  shlnt^  to  aas^nes  of  S., 
UaU«  to  plaintiffs  for  damagw  resnltfnf  from 
delivery  to  another. 

Department  1. 

Appeal  from  Superior  Conxt,  BSog  County ; 
Mltcdiell  Gilliam,  Judge. 

Action  by  D.  It.  Oetchell  and  anotber,  doing 
bnslDeaa  as  the  Oetchell  Mill  Comp'hny, 
against  the  Nortban  Padfle  Railway  Cmu- 
pany.  Judgment  for  plalntlfls,  and  dsfend- 
ant  anwftls.  Affirmed. 

C.  H.  Winders  and  Kerr  ft  MeCord,  all  of 
Seattle,  for  appellant 

Weter  &  Roberts,  of  Seattle,  for  lespoi^- 
ents. 

PARKER,  X  This  Is  a  companion  case 
to  Quality  Shingle  Ca  t.  Old  Oregon  Lttmber 
ft  Shlni^e  Co.,  186  Paa  705,  Just  decided,  and 
was  argued  In  this  coart  ftt  tbe  same  ttm& 
The  law  upon  wUdi  our  dedslon  in  that  case 
was  rested,  we  tldnk,  is  controlling  In  faror 
of  respondmls  Getebell  Mill  Company  in  this 
case,  tlunigb  this  is  an  acticm  against  the 
raUway  company,  seeking  recovery  of  the 
Talne  of  shingles  shlmied  under  a  straight, 
unin^otiable  bill  of  ladlne^  -wbich  shingles 
the  railway  company  delivered  to  an  asdgnee 
of  the  consignee  after  demand  made  upon  It 
by  respondents  that  the  shingles  be  delivered 
to  than  and  not  to  the  oonslgnee  nor  anyone 
else. 

Respondente*  ri^t  to  the  shingles  at  (be 
time  of  making  demand  tberefor  fnmt  the 
railway  oxnpany  rests  upon  their  agreement 
for  a  cash  sale  ot  the  shingles  to  Shepard- 
Tralll  Company,  the  giving  of  a  check  in 


payment  therefor  to  respondents  by  the  Shep- 
ard'Tralll  Company  as  a  cash  payment,  and 
refusal  to  pay  the  check  for  want  of  funds 
by  the  bank  upon  which  it  was  drawn,  upon 
prompt  presentation  to  that  bank  in,  due 
course,  as  occurred  In  the  Quality  Shingle 
Company  Case  just  decided  by  us.  ,,->^ 

'While  this  Is  an  action  against  the  rail- 
way company,  the  question  of  Its  liability 
to  respondents,  we  think,  Is  determined  by 
the  determination  of  the  respondents'  supe- 
rior light  to  the  shlns^es  at  the  time  demand 
therefor  was  made  upon  tbe  railway  com- 
pany by  them;  the  shingles  being  placed  In 
the  possession  of  the  railway  company  by 
them  for  shlpmoit  under  a  straight  nonne- 
gotlable  bill  of  lading.  The  blU  of  lading 
was  for  an  Interstate  shipment  and  issued 
by  the  railway  company  to  respondents,  nam- 
ing respondents  as  consignor,  and  Shepard- 
Train  Company  as  consignee,  and  was  there- 
upon delivered  by  respondaita  to  Shepard- 
Tralll  Company  in  pursuance  of  an  agree- 
ment between '  them  for  a  cash  sale  of  the 
shingles,  when  the  check  was  given  by  Shep- 
ard-Traill  Company  to  resiKWidenta  as  a  casb 
payment  for  the  shingles,  which  check  was 
thereafter  dishonored,  and  respondent  sought 
to  protect  Itself  by  demanding  the  shingles 
from  the  railway  company,  as  above  noticed. 
The  railway  company  refused  their  demand, 
and  delivered  the  shingles. to  an  aaidgnee  of 
tbe  Shepard-TraUl  Company. 

[1,  2]  The  only  fact  appearing  In  this  case, 
as  we  view  It,  whidi  could  possibly  affect  re- 
spondents' rlShts  in  Oils  case  different  from 
tbe  facts  alEeetlns  the  leqpraidenta'  rlghta  in 
the  Quality  Shingle  Company  Case,  Is  that 
tbe  bOl  of  lading  here  Involved  named 
respondents  as  ecHifllgnors  and  Sbepardr 
Traill  Company  as  consignee,  instead  of  nam- 
ing respondents  as  both  oosslgnor  and  con- 
signee, as  in  that  case.  We  think,  however, 
in  view  of  the  nonn^otlabUlty  of  a  straight 
bill  of  lading  under  tbe  federal  act,  U.  S. 
Compiled  Statutes.  H  8604aaaa.  8e04b.  and 
8640O.  that  respondents'  causing  tbe  naming 
of  Shepard-Trani  Company  as  consignee  in 
the  bill  of  lading  did  not  give  to  that  com- 
pany any  better  title  to  the  sblns^es  than  an 
assignment  ot  the  tdll  of  lading  to  that  coAk- 
pany,  had  respfmdents  been  named  therein 
as  both  conrignors  and  craudgnees.  In  other 
words,  a  straight  bill  of  lading.  wheth»  nam- 
ing another  than  the  consignor  as  consignee 
or  naming  tbe  same  person  as  both  consign- 
or and  consignee  and  thereafter  assigned  to 
another,  Is  not  evidence  of  superior  title  in 
any  one  other  than  the  consignor  to  tbe  prop- 
erty therein  specified.  The  railway  company 
having  notice  of  the  rights  of  respondents  as 
consignors  before  delivering  tbe  shingles  to 
the  consignee  at  the  place  to  which  tbe 
shingles  were  agreed  tiie  railway  com- 
pany to  be  carried,  it  became  liable  In  dam- 
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ages  to  respondents,  measnred  by.  the  ralne 
of  the  shingles,  resulting  from  the  dellTery 
of  than  to  another.  The  argument  of  coun- 
sel for  respondent  In  both  of  these  cases 
se^s  to  proceed  npcoi  the  theory  that  the 
rights  of  the  respective  respondents  therein 
d^ot  rest  upon  any  different  grounds.  We 
hi^,  however,  noticed  tUs  possible  dif- 
ference to  the  end  that  It  mmj  not  be  said 
that  we  have  overlo<dted  it. 
The  judgment  Is  affirmed. 

HOLCOMB,  G.  J.,  and  MAOEINTOaH, 
MAIN«  and  UITC^ELI^  JJ^  Ottcar. 


3TATB  ex  ret  OWEN  v.  SU^RIOR  OOUBT 
OF  SPOKANE  COUNTY. 
(No.  1S674.) 

(Sapreme  Ooart  of  Washington.  Feb.  9.  1920.) 

1.  ViNini  «BaG(2>~-"AcTZ0K"  on  non  with 

ATTAOHKBinr  NOT  ACTIOB  TO  KHltaOl  JJEM 

on  BEAX.  BSun. 
An  action  om  a  pKmfssoijr  not^  whercdn 
defendant's  propettj  was  attached  as  securitr 
for  satUfactlon  of  any  jadgment.  pnrsnant  to 
Rem.  Code  1915,  |  647,  was  not  one  for  the 
enforcement  of  lien  on  real  estate  within  sec- 
tion 32,  providing  that  nich  an  action  shall  be 
commenced  in  the  coantT  in  which  the  real  es- 
tate is  sitnated ;  an  attaduncnt  proceeding  not 
being  an  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Elrst  and  Second  Seties,  Action.] 

2.  Ystrvm  «s»17  —  DsranDAnr  zir  Acnon 

BBOUOHT  in  ZMFBOPEB  OOUHTT  ICUR  WXLK 
AFFIDAVIT  TO  TKAKBIXB  TO  OOUNTT  OF  UBI- 

DBNCE. 

Under  Rem.  Code  1915,  {  208,  though  the 
county  in  which  the  action  is  commenced  is  not 
the  proper. one  for  trial,  the  action  may  be  tried 
therein,  unless  defendant  files  an  affidavit  of 
merits  and  demands  that  trial  be  had  in  the 
proper  connty ;  and,  when  defendant  shows  that 
the  connty  is  not  the  proper  connty,  he  is  en- 
titled as  a  matter  of  right  to  transfer  to  the 
connty  of  his  residence. 

3.  Venue  ®=»T7  —  DKncnoANT  bt  joining 

TWO  OKOUNDB  OF  MOTION  FOB  onANOS  OF 
,VBntrB  DID  NOT  WATTE  BIGHT  TO  BEHOVAL 
'  OH  OBODND  or  BEBIDENOB. 

Where,  when  defendant  filed  motion  for 
change  of  vanne  under  Rem.  Code  1015,  }  208, 
die  asked  removal  to  the  county  of  her  resi- 
dence, not  only  on  the  ground  of  residence,  but 
also,  nnder  section  209.  on  the  ground  of  con- 
venience of  witnesses,  she  did  not  waive  ber 
absolute  right  to  removal  on  the  ground  of 
residence  by  asking  for  remorsl  on  the  other 
ground. 

4.  Vence  ^=»69— Defendant's  motion  not 
nulufieu  bt  motion  bastd  on  othbb 
grounds  hob  bt  counteb  motions. 

Defendant's  motion  for  change  of  venue  on 
the  ground  of  residence  under  Rem.  Code  1915» 


I  208,  la  not  to  be  nnlUfled  by  counter  motiima 
of  plain tiif  setting  np  other  grounds. 

5.  TBinn  «S9S6— DBVBHDAirT  XAT  lUXX  DE- 
MAND FOB  CBAHOB  WHEN  HB  APPBAU  AS 
WELL  AS  WHEN  HE  PLEADS. 

Under  Rem.  Code  1916,  |  208,  providing 
that  at  the  time  of  answering  or  demurring  an 
sfBdavit  of  merits  shall  be  filed  and  motion  made 
for  change  of  venue,  defendant  may  make  the 
demand  when  he  appears  in  the  action,  rather 
than  only  when  he  appears  by  the  pardcnlar 
pleas  of  answer  or  demurrer  mentioned. 

6.  PBOBiBiraon  ^38(5)  —  Warr  a  fbopbb 

BBMEDT  fob  DERNDANT  DEPBIVBD  OF  BIOBT 
OF  TBANBFEB. 

Defendant,  who  was  enflUed  as  matter  of 
right  to  transfer  of  action  to  her  own  connty 
under  Rem.  Code  1916,  |  206,  may  resort  to 
prohibition  tor  her  remedy  against  denial,  that 
by  appeal  not  being  adequate;  the  writ  lying 
to  prevent  the  trial  court  from  sctiDc  without 
or  in  eEcess  of  Its  jnrisdicticBL 

Department  1. 

Aiveal  from  Superior  Oonrt,  Ssf6kaaa  Coun- 
ty; Bran  Blake^  JudssL 

Action  for  prohibition  by  the  State  of 
Washington,  on  the  relation  of  La  Verne 
Owen,  against  the  Superior  Court  at  Spokane 
County.  Writ  directed  to  iasoa 

Nelson  B.  Andosim,  of  Seattle,  for  plaintiff. 
J.  P.  FnMna^  of  SpoKan^  tor  le^pondent 

MACKINTOSH,  J.  An  action  was  oc»u- 
meneed  in  Spokane  county  against  the  defend- 
ant (relator  here)  upon  a  iHomlssoT  oote, 
and  propOTt?  belonging  to  the  det»idant  wu 
attached  as  security  for  the  satlsbctim  of 
such  ]udgm«Dt  as  might  be  recovered.  Sec- 
tion 647,  Rem.  Code.  After  personal  service 
bad  upon  the  defendant  she  appeared,  filed  an 
affidavit  of  merits  and  an  application  for  a 
change  of  venue  to  King  county,  based  up<m 
the  grounds:  First,  that  her  resld^ce  was  in 
King  count;;  and,  second,  that  the  conven- 
ience of  witnesses  and  the  ends  of  Justice 
would  be  forwarded  by  a  change  to  Elng 
county.  This  motion  was  supported  by  the 
affidavit  of  the  defendant,  and  a  counter 
showing  was  made  by  affidavit,  but  no  denial 
was  made  of  the  fact,  as  alleged  by  the  de- 
fendant, that  she  was  a  resident  of  King 
county ;  the  only  issue  framed  being  which 
county  would  best  serve  the  convenience  of 
witnesses.  The  motion  came  on  to  be  heard 
before  the  Judge  of  the  suporlor  court  of  Spo- 
kane county,  who  is  the  re^ondent  in.  this 
action,  and  after  a  hearing  the  motion  was 
denied  and  an  order  made,  retaining  the  case 
in  Spokane  county  for  trial.  The  relator  then 
commenced  this  action  of  prohibition  to  re- 
strain the  Spokane  county  court  from  pro- 
ceeding further  with  the  cause. 

[1]  One  of  the  arguments  made  In  support 
of  the  retention  of  the  cause  In  Spokane  coun- 
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ty  Is  that  -fbe  action  was  a  local  and  not  a 
transitory  one,  and  It  was  therefore  Immateri- 
al In  what  c6unty  the  defendant  might  reside. 
There  bavhig  been  an  attachment  of  land  In 
Spokane  county,  section  82,  Bern.  Code,  it 
was  argued,  applied ;  that  section  providing: 

**The  process  of  the  Buperior  courts  diall  ex- 
tend to  all  parts  irf  tlie  state:  provided,  that 
all  acdoBB  for  the  recoverr  of  ^e  possession 
of,  guietins  the  title  to,  or  for  the  enforcement 
of  liens  upon  real  estate  shall  he  commenced  in 
the  county  in'wfalch  the  real  estate,  or  any  part 
thereof,  affected  by  such  action  or  actions  is 
sitnated.** 

The  salt  under  consideration  was  one  upon 
a  promtssc^  note,  and  was  not  an  action  "for 
the  recovery  of  possession  of,  or  quieting 
title  to,  or  for  the  Enforcement  of  liens  upon 
real  estate."  The  attadunent  issued  was  a 
writ  which  furnished  an  auxiliary  remedy  to 
the  main  action. 

The  first  case  decided  by  the  Supreme 
Court  of  the  territory  of  Washington  held 
that  an  attacdunent  was  not  an  original  pro- 
ceeding. Nesqually  Mill  Co.  v.  Taylor,  1 
Wash.  T.  1.  And  in  Windt  v.  Bannlza,  2 
Wash.  147,  26  Pac.  189,  the  court  said: 

"An  attachment  proceeding  is  not  an  action, 
but  only  a  proceeding  anciUary  to  an  aetioo, 
and  does  not  in  any  manner  affect  the  main 

issues  of  the  case." 

In  different  text-books  it  is  referred  to  ui 
a  "sequestration,"  "species  of  distress,"  and 
••execution  In  advance."  Nowhere,  that  we 
are  aware  of,  has  an  attachment  such  as 
was  Issued  in  this  case  been  held  to  make  the 
action  in  which  it  was  issued  one  for  the  en- 
forcement of  a  lien.  In  discussing  the  venue 
of  suits  to  ^orce  liens  upon  real  estate,  aft- 
er declaring  the  law  to  be  that  such  actions 
are  to  be  tried  in  the  place  In  which  the  land 
is  situated,  it  Is  farther  stated,  in  40  Cyc. 
68,  as  follows: 

"The  rule  looks  to  actions  which  are  brought 
for  the  veiy  purpose  of  enforcing  an  existing 
Ueu,  inenmbrance  or  dmrge  upon  land.  It 
does  not  include  actions  for  the  enforcem^t 
of  obligations  whidi  are  wholly  in  personam, 
as  an  action  open  a  promissory  note  not  se- 
cured by  a  lien  on  the  lend,  even  if  plaintiff, 
on  briogiug  this  action,  obtains  an  attadunent 
againiA  defendant's  land." 

[21  The  action  not  having  been  a  local  erne, 
It  could  not  be  retained  In  Spokane  county  as 
a  matter  of  right,  and'  the  residence  of  the 
defendant  became  a  proper  matter  of  Inquiry. 
Section  206,  Rem.  Ciode,  reads: 

"If  the  county  In  which  the  action  Is  com- 
menced is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwUlistanding,  l>e 
tried  therein,  unless  the  defendant,  at  the  time 
he  appears  and  demurs  or  answers,  files  an 
affidavit  of  merits,  and  demands  that  the  trial 
be  had  In  the  proper  Qounty." 


And  when  the  defendant  in  an  action  shows 
that  the  county  In  which  the  action  is  com- 
menced is  not  the  proper  county,  then,  as  a 
matter  of  right,  he  is  entitled  to  a  transfer 
to  the  county  of  his  residence.  State  ex  rel. 
Martin  v.  Superior  Court,  97  Wash.  358,  166 
Pac.  630,  U  R.  A.  1917F,  905 ;  State  ex  rd. 
Poussler  v.  Superior  Court,  98  Wash.  565,  168 
Pac.  164.  No  question  of  fact,  as  we  have 
seen,  having  been  involved  In  this  question 
of  residence,  the  court  bad  no  discretion  in 
that  matter,  and  defendant  was  entitled,  as 
of  right,  to  a  transfer  to  the  county  of  her 
residence. 

[3]  But  this  case  is  not  so  simple  as  the 
annunciation  of  the  rule  up  to  this  point,  for 
DOW  arises  a  complication  which  presents  a 
question  of  practice  novel  to  this  court  At 
the  time  the  motion  was  filed,  under  section 
208,  removal  was  asked,  not  only  on  the 
ground  of  residence,  but  proceeded,  under 
section  209,  to  ask  for  the  removal  of  the  case 
on  one  of  the  other  grounds  covered  by  that 
section,  which  reads  as  follows: 

•^e  court  may,  ax  motkm,  in  the  ft^lowing 
cases,  change  the  place  ot  trial,  when  it  ap- 
pears by  affidavit,  or  othw  satiafactoiy  proof-* 

"1.  That  the  county  designated  in  the  com- 
plaint  is  not  the  proper  county ;  or 

"2.  That  there  is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  therein ;  or 

"3.  ^at  the  convenience  of  witnesses  or  the 
ends  of  Jostlee  wonld  be  forwarded'  by  tbs 
change;  or 

"4.  That  from  any  cause  the  judge  la  dlsqaali- 
Bed;  whi<A  dlsqnalifieation  exists  In  either  of 
the  following  cases:  In  an  action  or  proceed- 
ing to  which  he  is  a  party,  or  in  whi(^  he  is 
interested;  when  he  is  related  to  either  party 
by  consanguinity  or  affinity  within  the  third 
degree;  when  he  has  been  of  counsel  for  either 
party  in  the  action  or  proceeding." 

The  allegations  of  the  defendant,  showing 
the  desirability  of  change,  upon  the  second 
ground  were  controverted,  and  there  was  thus 
presented  to  the  court  a  disputed  question  of 
fact  upon  which  he  was  privileged  to  pass,  as 
the  evidence  might  appear  to  him  to  prepon- 
derate, and  in  the  determination  of  which  he 
was  entitled  to  the  exercise  of  a  certain 
amount  of  discretion.  Iiv  other  words,  under 
the  second  ground  alleged  by  the  defendant 
for  a  chknge  of  venue,  she  was  not  entitled 
to  that  change  as  a  matter  of  right  The 
question  is  therefore  whether  by  Joining  in 
her  motion  the  two  grounds,  she  has  waived 
the  right  to  removal  on  the  ground  of  resi- 
dence, aod  has  submitted  to  the  court  the 
question  of  privilege  of  removal  oo  the  ground 
of  the  convenience  of  witnesses. 

A  plausible  argument  is  producible  In  af- 
flrmatioD  of  such  result,  but  In  our  opinion 
that  argument  Is  fallacious.  The  statute 
which  calls  for  the  assertion  by  the  defend- 
ant of  the  right  to  change  of  venue  xnpon  the 
defendant's  first  appearance  in  the  action 
must  mean  that  at  that  time  the  defendant  as- 
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■6rt  all  the  grounds  npon  wbidi  he  dalms  or 
sAs  removal,  and  that  It.  was  not  the  intoi- 
tlcm  that  the  defendant,  If  he  thought  that  he 
was  entitled  to  a  change  of  renue  by  teason  of 
hla  residence,  and  waa  also  entitled  to  a 
(diange  by  reascm  of  the  other  proTislona  at 
section  209,  has*  at  Us  peril,  to  select  ettlier 
the  gronnd  of  residence  or  the  other  grounds 
spedfled  In  section  200,  or  that  he  must  first 
assert  his  right  on  Uie  gronnd  of  residence, 
and,  if  that  be  denied,  present  a  farOier  mo- 
drai,  alle^ng  the  other  grounds  spedfled  In 
section  200.  These  sectlmis  were  not  intend- 
ed as  traps,  nor  as  furnishing  rewards  to 
those  who  mi^t  correctly  guess  the  proper 
procedure  thereunder.  They  exist  for  the  pur- 
pose of  {woTlding  a  fair  trial.  To  accomplish 
that  iHiriwse  the  simple  and  orderly  way  of 
proper  practice  is  that  in  the  defradanf s 
first  appearance  In  the  case  he  allege  all  the 
grounds,  under  sections  208  and  200,  which  he 
believes  entitled  him  to  a  change,  the  court  to 
then  proceed  to  determine  whether  the  de- 
fendant is  a  resident  of  the  county  In  whlcb 
the  action  Is  brou^t  It  It  should  be  deter- 
mined that  the  defendant  was  not  sudi  a  res- 
ident, then,  as  a  matter  of  right,  he  Is  entitled 
to  have  the  action  transferred  to  his  home 
county,  and  to  have -the  court  of  that  county 
pass  upon  all  the  other  questions  in  the  case ; 
for  If  the  defendant  Is  sued  in  the  county  of 
which  he  Is  not  a  resident,  upw  a  transitory 
action,  be  Is  not  to  be  compelled  to  remain 
In  the  courtroom  of  the  county  In  whldi  the 
action  has  been  Improperly  brought  beyond 
the  time  when  It  Is  determined  that  he  Is  a 
resident  of  some  other  county,  and  he  Is  en- 
titled to  have  the  court  of  his  own  county 
hear  and  determine  all  the  matters  at  Issue 
in  that  lawsuit,  as  he  was  entitled,  from  the 
beginning,  to  have  had  the  action  instituted 
In  that  county. 

If  the  court  should  determine  that  defend* 
ant's  motion,  upon  the  ground  of  residence, 
was  not  established,  the  defendant  would  not 
be  entitled  to  a  change  of  venue  under  that 
provision,  and  the  court  should  thai  proceed 
to  determine  whether  the  defendant  was  m- 
titled  to  a  diange  under  such  other  grounds 
ot  section  200  as  might  have  t>een  suggested, 
determining  the  right  to  removal  upon  the 
admission  of  testimony  relating  thereto,  and 
by  the  proper  exercise  ot  its  discretion  grant- 
ing or  denying  the  motion.  This  Is  what 
should  have  been  done  in  the  instant  case, 
and.  It  not  having  been  disputed  that  the  de- 
foidant  is  a  resident  at  King  county,  the 
court  should  have  trsnsferred  the  case  to 
King  coun^,  where  could  have  been  argued 
snch  motions  as  the  plaintUt  might  then  liave 
made  for  a  retransf er. 

A  forced  construction  of  a  portion  of  the 
opinion  In  State  ex  rel.  Schlosberg  v.  Superi- 
or Court,  179  Fac.  S65,  might  lend  some  color 
of  aid  to  the  contention  that  the  Spokane 
county  court  had  a  right  to  pass  upon  the 


'  eontrovertsd  Ihcts,  alBumgh  It  appeared  de- 
foliant was  mtlUed  to  a  diange  of  T«iiie 
upon  the  ground  of  residence,  but  a  careful 
reading  of  the  Schlosberg  Case  shows  that 
that  Queatian  was  not  Involved  for  the  reason 
that  in  that  case  the  diange  of  venue  was 
granted  on  ttw  groond  ot  realdoice,  and  after 
the  transfer  had  beem  made  die  court  to 
which  the  transfer  wais  made  then  passed  up- 
m  the  QoeAlon  of  retranoter  for  the  conven- 
ioioe  of  witnesses,  etc  In  other  words,  the 
procedure  which  in  this  opinion  we  are  sanc- 
tioning as  proper  was  the  procedure  followed 
in  the  Sdilosberg  Case. 

[4]  A  motion  for  dumge  ot  vnoe  on  the 
ground  of  residence  Is  not  to  be  nullified 
because  accompanied  by  motion  based  upon 
other  grounds,  nor  by  counter  motions  of  the 
plaintifl,  setting  npi  other  grounda  That  is 
to  say,  file  defendant's  right  cannot  be  denied 
by  his  slmaltaneous  assertion  of  his  privi- 
leges, nor  by  the  pUdntlfTs  assertion  of  his 
piivll^s. 

[S]  It  is  further  argued  that  the  motion 
was  Improperly  granted  for  the  reason  that 
section  208  provides  that  at  the  time  of  an- 
swering or  demurring  an  aiSdavlt  of  merits 
shall  be  filed  and  motion  made  for  change  of 
venue,  and  that,  neither  answer  nor  demurrer 
having  been  filed,  the  motion  was  Improper. 
In  State  ex  rel.  Poussler  v.  Superior  Court, 
above,  the  authorities  on  this  point  are  dis- 
cussed, and  the  statute  was  held  to  mean 
that— 

"The  defendant  may  make. the  demand  when 
be  appears  in  the  action,  rather  than  that  he 
may  make  it  only  when  be  appears  by  the  par- 
ticular pleas  enumerated.  Here  the  defendant 
save  written  notice  ot  his. appearance,  and  ac- 
cmnpanied  the  notios  with  a  denumd  and  affl- 
davtt  of  merita.  This  w«  bold  to  be  a  com- 
plianoe  with  the  reqaiienuBti  of  iha  statute." 

[I]  The  last  point  raised  la  that  the  relator 
has  an  adequate  remedy  by  aiveal,  tlter^ore 
a  writ  of  prohibition  should  not  issue,  and  we 
are  Invited  to  a  view  of  a  multitude  of  cases 
in  whidi  it  Is  dalmed  that  this  court  has,  in 
the  main,  adhered  to  the  doctrine  that  an  ex- 
traordinary writ  will  not  Issue  where  the  re- 
lator mi^t  obtain  full  relief  by  the  right  of 
appeal  given  him  by  the  .law.  Interestii^  as 
sudi  an  excursion  might  prove  to  be,  we  will 
refrain  from  taking  1^  we  having  already 
held  In  State  ex  rel.  Martin  v.  Superior 
Court,  above,  and  State  ex  rd.  Poussler  v. 
Superior  Court,  above,  that  prohlbltlmi  la  the 
proper  ronedy,  and  that  the  remedy  by  ap- 
peal affords  no  adequate  protection,  and,  a 
defendant  being,  as  a  matter  of  rl^t,  ttitltled 
to  a  transfer  of  the  acticm  to  his  own  county, 
he  should  not  wrongfully  be  compelled  to 
defend  the  action  in  the  county  In  which  it 
was  originally  instituted,  and  thereafter  ap- 
peal. The  defendant  here,  being  entitled  to 
a  removal,  as  a  matter  of  right,  the  court  had 
no  Jurisdiction  to  proceed  after  Uiat  right 
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had  been  demonstrated,  and  prohibition  will 
lie  to  prevent  tbe  court  from  actins  witlioat, 
or  in  excess  of,  Juriadlctlm. 
Tbe  writ  will  issue. 

HOLCOMB,  O.  J.,  and  MAIN,  PABEEB, 
and  MITCHMJU  33^  amxxa. 


In  re  OBISSI^Em'S  ESTATBL 

ZENT  et  aL  v.  GEISSLELB. 

(No.  15492.) 

(Supreme  Court  of  WasUngton.  Feb.  8, 19!20.) 

J.  Appeal  ahd  xrbob  «so418  —  Sebtiob  of 
nonoB  or  appeu.  upon  attobnets. 
Upon  application  by.attomeTa  for  citation 
to  executor  to  paj  attorney's  fee  allowed  in  a 
case  in  which  diey  represented  the  estate,  and 
which  case  was  reversed  on  appeal,  the  attor- 
aeys  may  not  nrge  that  they  were  not  served 
with  nodce  of  appeal  where  the  record  shows 
tbat  they  were  notified,  and,  as  attorneys  for 
the  respondaat,  reslated  tbe  appeal. 

2l  Appeal  and  ebbos  «=»1180(2)— Obdes  al- 
lowrao  attobnets*  teeb  falls  with  be- 
>'prsal  of  case. 
Where  in  a  will  contest  an  allowance  was 
made  for  attorneys'  fees,  bat  the  case  was  re- 
versed on  appeal  without  moitionin;  the  fees, 
the  Older  allowlni;  Hbm  fees  fslto  with  the  re- 
versal. 

3.  Appeal  and  ebbob  «=»0840})— Allowaitcs 
of  atfobnets*  fees  ik  will  contefff  di8- 
cksmonabt  with  0ot7bt. 
The  allowance  of  an  attorney's  fee  in  a 
will  contest  belafr  a  matter  of  discretion,  an 
order  refusing  sudt  fees  must  be  affirmed  in 
the  absoiee  (tf  abase  of  discretion. 

Department  2. 

Appeal  from  Superior  Court,  Adams  Coon- 
ty;  Jobn  Tmax,  Judge. 

In  the  matter  of  tbe  «state  of  A^nes  Gas- 
sier, deceased.  Ai^llcatlon  by  W.  W.  Zent 
and  another,  as  partners,  for  issoanoe  vt  a 
citation  directing  the  executolr,  Frank  J. 
sler,  to  show  cause  why  he  should  not  pay  ap- 
plicants |1,000  attorney's  fees  as  provided  for 
in  the  original  decree.  Ai^llcatioD  deoied, 
and  applicants  appeal.  Order  affirmed. 

Seek  «180,  99  Wash.  4S2,  169  Paa  822;  104 
Wash.  46%  177  Pac.  SSGi 

Zent  &  Jesseph,  of  Spokane,  txa  appdlants. 
W.  M.  Nerttts,  cf  Odessa,  for  rewtudent. 

MOUNT,  J.  In  September,  1917,  the  supe- 
rior court  of  Adams  county  in  a  will  contest 


entered  an  ordCT  setting  aside  and  holding 
for  naught  the  lut  and  testunsnt  o£ 
Agnes  Geissler,  deceased.  In  that  order  the 
court  made  an  aUomnoe  of  ^1,000  tar  an  at> 
torney's  fee  to  be  paid  to  Zent  ft  Pow^ 
who  represented  the  successful  contestants, 
niereafter  tbe  »ecutor  appealed  to  this 
court  Attut  c(»isideiring  that  ai^)eal,  we 
said: 

"The  judgment  of  the  lower  court  is  reversed, 
and  the  cause  will  be  remanded,  with  directions 
to  administer  the  estate  under  the  will."  In 
re  Geisaler's  Estate,  104  Wash.  452,  177  Pac 
330. 

Thereafter.  In  Mardi,  1919,  Zent  &  Pow^ 
filed  an  application  tn  the  superior  court  of 
Adams  county  praying  for  the  Issuance  of  a 
citation  to  the  executor  directing  him  to  show 
cause  why  he  should  not  pay  the  attorney's 
fee  of  $1,000  provided  for  In  the  original  de- 
cree T%ls  ai^Ilcatlw  came  on  for  bearing 
and  the  trial  court,  after  considering  the 
same,  denied  the  apt^lcatlon.  This  appeal  la 
prosecuted  from  that  order. 

[1 , 2]  Tbe  appellants  make  tbe  contentloo, 
first,  that  th^  were  not  served  with  notice  of 
appeal  in  t^  case  where  the  counsel  fees 
were  allowed,  and  that  therefore  that  part  at 
tbe  Judgment  was  not  reversed  upon  the  ap> 
peal;  but  the  renwrd  abows  that  Zent  ft 
Powell  were  notified  of  the  appeaL  They 
Were  served  as  attorneys  tor  the  respondent, 
and  admitted  asrvlos  of  ttw  notloe  of  arosal 
and  appeared  ban  resisting  the  appeal.  It  la 
true  no  mention  was  made  of  the  attorney's 
fees  In  tite  f^Hnion  In  that  caaa;  bat  tbe 
judgment  was  reversed,  and  Qie  cause  n- 
manded,  '*wlth  directions  to  administer  the 
estate  nndw  the  wllL"  The  effect  of  that 
decision  was  to  fliTiwf—  the  contest  and  to 
avoid  the  whcOe  <»der  of  the  court  made  upon 
that  omteat  We  think  It  is  too  plain  for 
argument  tiiat  the  attorney's  fee,  being  a  part 
of  the  judgment;  was  avMded  by  the  dedsioa 
lUKm  tbat  aiveaL  Neither  tbe  law  In  force 
at  tbb  time  tbe  comtest  of  the  wUl  was  in- 
stltnted  In  the  Unrer  court  nor  the  law  Is  fines 
at  tills  time  slveB  an  nmiooeasful  contestant 
at  a  will  tbe  right  to  an  attomey'a  fee.  Thai 
la  wholly  a  mattor  within  the  dlacretioa  of 
the  lower  ooort  In  re  Elciilei'a  Estate,  100 
Wash.  49T,  178  Pac.  436.  Tbe  effect  of  the 
(Mdar  appealed  from  on  ttds  appeal  was  to 
deny  oonnsd  any  fee  in  the  uusoccesafol  pros- 
ecution of  the  contest  of  the  will. 

[B]  Since  the  allowance  of  an  attorney's 
fee  la  a  mattw  of  dlacretlmi,  and  since  there 
appears  to  be  no  abase  of  tbat  discretion,  the 
order  must  be  afflrmed. 

HOLOOUB.  a  X,  and  BRIDGES,  FUIr 

LERTON,  and  TOLMAN,  JJ..  concur. 
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KOSINSEI  T.  HINE9.  (No.  1S5T&) 
(Sapreme  Court  of  Wuhlagton.  Fdh  9,  1930.) 

1.  DISUI39AI.  ARD  KONSUTT  ^>5— PLUNTIIT 
AT  COMMON  LAW  INTITUED  TO  TOLUNTABY 
NONSUIT  AT  ANT  TME  BEFORE  JUDGMENT. 

At  common  law  th«  plaintitF .  waa,  at  an; 
time  before  Snal  judgment,  upon  payment  of 
«ogt8,  entitled  to  dismissal  of  bia  action. 

2.  DiSMISBAt.  AND  NONSUIT  «=>7(^— PZJUIN- 
TIFP  CANNOT  TAKE  VOLUNTABT  NONSUIT  AFT- 
EB  OIBBCTION  Of  TEBDICT. 

The  plaintiff  cannot  take  a  Toluntai?  non- 
suit after  the  court  has  granted  a  motion  for  a 
directed  Terdict.  under  Bern.  Code  1916,  {  340. 

8.  DISXIMAL  AND  NOnBUlX  «s»7(2)— Pi^h- 
TIFT  MAT  TAKE  TOLUNTABT  HONSUrr  Arm 
KAKINO  OF  BUT  BBTOBE  BULXKO  OH  UOTTOII 
FOB  DIBECTED  TEBDICT. 

Under  Rem.  Coda  1915,  403,  409.  the 
plaintiff  may  take  a  yoluntair  nonsuit  In  a  law 
action  tried  to  a  Jury  after  a  challenge  to  the 
Bufficiency  of  his  evidence,  under  section  340,  if 
he  makes  his  motion  for  a  Toluntary  nonanlt 
before  the  conrt's  ruling  on  defendant's  motion. 

4.  Appeal  and  ebbob  ^=>644(2)— Respond- 
ent's FBEBENCE  AT  SETTLEMENT  OF  STATE- 
MENT OF  FACTS  WirnOUT  OBJECTION  TBBBETO 
OB  TO  EXTENSION  OF  TIME  WAIVES  OF  DB- 

FEcra. 

Respondent,  having  been  present  in  coart  at 
the  time  of  the  settlement  of  die  statement  of 
fncta  without  objecting  to  the  settlement  ot  to 
the  esteuion  ot  time  for  filing  of  statemeitt, 
mnat  be  held  to  Imve  waived  all  detects  in  re 
gard  thereto.. 

■   Department  L 

Appeal  from  Superior  Court,  Vlene  Conn- 
.ty;  Ernest  tiL  Card,  Jadg& 

Action  by  John  Eoslnski  against  Walker 
D.  Hlnes.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

P.  L.  Pendleton,  of  Taooma,  for  aKidlanL 
-  G.  .W.  Eort^  oi  Seattle^  and  H.  &  Griggs, 
<tf  Taooma,  for  reqxmdoit. 

UACEINTOSH,  J.  The  appellant  was  in- 
jured while  in  the  employ  of  the  respondent 
and  bron^t  this  acU<m  to  recover  damages. 
At  the  ccmclnslon  of  Ok  appellant's  testi- 
mony tlie  respondent  challenged  the  suffi- 
ciency of  tbe  evid^oe  and  moved. that  the 
Jury  be  discharged  and  the  cause  dismissed, 
and  that  judgment  of  dismissal  be  entered 
'In  tlie  respondent's  favor.  Ttie  motion  was 
argued  by  counsel  for  both  parties  and  the 
matter  submitted  for  decision,  whereupon  the 
follofwing  occurred: 

"The  Court:  The  court  ordinarily  is  very  slow 
to  take  n  caBe  away  from  the  jury,  but  I  deem 
it  my  duty  to  do  so  in  this  case.  There  can- 
not be  any  dispute  about  the  rule  of  law  be- 


cause tiiat  Is  wcH  estaUIshed  by  a  long  line 
of  dedaicms,  that  a  man  anomes  the  risks  in- 
cident to  his  Une  of  wdA.  Z  think  tins  case 
is  one  of  the  clearest  of  that  I  have  vnt  seen 
in  this  court,  for— <internipted). 

"Counsel  for  plaintiff:  We  ask  for  a  vtdun- 
tary  nonsuit 

"Counsel  for  defendant:  It  Is  too  late  now, 
your  honor,  I  have  made  my  motion. 

"Counsel  for  plaintiff:  I  would  like  to  have  a 
voltmtary  dismissal  and  bring  some  other  mat- 
ters Into  the  complaint  that  I  was  not  aware 
of.  It  is  not  necessary  to  ^scuss  them  now. 
.  "Counsel  for  defendant:  We  object  to  them, 
your  honor:  the  request  was  made  after  your 
honor  had  announced  bis  ruling.  Tlw  request 
on  my  part  was  that  you  rule  on  the  evidence 
before  you  and  enter  judgment  of  dismlssaL 
I  submit,  counsel  cannot  sit  by  and  antTcipate 
your  ruling  and  then  ask  for  a  voluntary  non- 
suit. 

"Counsel  toe  pledntiff:  There  is  no  dedrion  t» 
the  effect  that  a  nan  cannon  before  judgment  im 
entered,  ask  fbr  a  voluntary  nonsuit.*' 

Thereafter  the  court  entered  a  Judgment 
in  Gonformity  with  the  respondents  motloo, 
and  the  a^ellant  oUegea  two  errors:  (1> 
That  tb»  Jndgmeit  of  dismissal  waa  emme- 
ooa;  and  (2)  Oiat  tho  oonrt  erred  In  denylns 
hia  motion  for  a  volontary  nonsalt  By  rea- 
Bcm  of  the  dedal  on  which  we  are  to  make 
upon  the  second  point  we  will  not  discuss 
the  first 

[1]  At  common  law  Uie  i^lntift  was,  at 
a&y  time  befwe  flnal  Judgment,  upon  pay^ 
meat  oC  ooata,  eatUled  to  ■itoiwU'Wil  of  hla 
action.  This  common-law  right  was  reMrfct- 
ed  by  the  Legislature  of  WajAdugtim  t^ 
rltory  in  1854  (Laws  1851,  p.  171,  H  223  and 
224),  whicb  acts  have  remained  portions  of 
the  st^atee  of  ttiis  state  since  Qiat  date 
and  are  now  embiodled  In  sections  408  and 
409,  B«n.  Code^  and  read  aa  ftdlows: 

"An  action  may  be  dismissed,  or  a  Jurlgmont 
of  nonsuit  entered,  in  the  following  cases: 

"1.  By  the  plaintiff  himself,  at  any  time  be- 
fore the  jury  retire  to  consider  their  verdict, 
unless  set-off  be  interposed  ss  a  defense,  or  un- 
less the  defendant  sets  up  a  connterdeim  to  the 
specific  property  or  thing  whidi  is  subject  mat- 
ter of  the  action ; 

"2.  By  either  party,  upon  tiie  written  consent 
of  the  other; 

"3.  By  the  court,  when  the  fdalntiff  ^Is  to 
appear  on  trial,  and  the  defendant  appears  and 
asks  for  a  dismissal ; 

"4.  By  the  court,  when,  upon  the  t^'^al  and 
before  the  finol  submission  of  (the)  case,  the 
plaintiff  abandons  it; 

"6.  By  the  court,  on  the  refusal  or  neglect  of 
the  plaintiff  to  make  the  necessary  parties,  aft^ 
er  having  been  ordered  by  the  court ; 

"8.  By  the  court,  on  the  application  of  some 
of  the  defendants,  where  there  are  others  whom 
the  plnintiff  fails  to  prosecute  with  diligence; 

"7.  By  the  court,  for  disobedience  of  the  plain- 
tiff to  an  order  concerning  the  proceedings  in 
the  action ; 

"8.  By  the  court,  upon  motion  of  the  defcnd- 
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□nt,  when,  upon  Ow  trial,  the  plaintiff  fails  to 
prove  a  sufficient  cause  for  the  jury." 

Section  409:  "In  every  case  other  tban  those 
menttoned  in  the  laat  aectjon,  the  judgment  ehaU 
be  rendered  m  the  merita.** 

In  the  fase  of  S<«nervilld  t.  JofanacHi,  8 
Wasb.  140,  28  Pac.  873,  the  qnestlm  arose 
as  to  whether  this  act  applied  to  equitable 
actions,  and  the  court,  interpreting  the  two 
sections  t<%ether,  held  that  section  408,  al- 
though it  refers  to  every  case  other  than 
those  mentioned  In  section  408,  was  not  to 
be  so  interpreted  as  to  bring  equity  actiona 
within  the  operation  of  those  two  sections, 
for  the  reason  that  to  hold  the  contrary 
would  iKvrakt  the  voluntary  dismissal  of  an 
equitable  action  by  the  plalntiir,  and  decid- 
ed that  **we  must  look  to  the  common  law 
tar  tbe  rule  la  such  cases,  wbldi  allows  the 
complainant  at  any  flme  before  final  decree, 
uptm  payments  of  costs,  to  dismiss  bis  bill." 
It  does  not  appear  that  this  court  was  there- 
after called  uiwn  to  pass  on  the  question  of 
whether  a  nonjury  law  action,  or  a  Jury  ac- 
tion In  whidi  a  motion  had  been  made  to 
take  the  case  from  the  Jury,  were  governed 
by  the  common-law  rule,  or  whether  they 
would  fiill  wiOiln  the  operations  of  sections 
40S  and  409,  although  the  logical  conclusion 
to  be  'draw  from  the  case  of  Somervllle  t. 
Johnson,  above,  Is  tiiat  Oie  rule  in  sucb 
cases  would  be  the  same  as  that  wbidi  gov- 
erns eqnltable  actions. 

In  1895  tbe  Legislature  passed  an  act 
(Laws  1895,  p.  64,  {  1),  which  now  appears 
as  sectitm  840,  Ban.  Code,  and  reads  as  fol- 
lows: 

"In  all  cases  tried  in  the  superior  court  with 
a  jury  in  which  the  legal  sufficiency  of  the  evi- 
(tence  shall  be  challeaged,  and  the  court  shall 
decide  as  a  matter  of  law  what  verdict  should 
be  found,  tbe  court  shall  thereupon  discharse  the 
jury  from  further  consideration  of  the  case,  and 
direct  jadgment  to  be  entered  in  accordance 
with  its  dedsion." 

In  the  case  of  Donkle  v.  Spokane  Falls 
&  N.  By.  Co.,  20  Wash.  264,  55  Pac.  51, 
a  motion  to  discharge  the  jury  was  made 
after  the  plaintiff  had  rested  his  case;  this 
motion  being  made  in  conformity  with  tlie  sec* 
tion  Just  quoted.  After  argument  the  court 
granted  the  motion,  whereupon  the  plaintiff 
moved  for  a  Ttdnntary  nonsuit  and  the  court 
said: 

**We  are  of  the  opinion  also  that  {  4904  [now 
KCtion  340,  above],  which  was  adopted  in  1896 
(SenioQ  Laws,  p.  04).  was  designed  to  correct 
well-known  abases  which  arose  under  the  for- 
mer practice  of  permitting  a  plaintiS  to  dismisB 
his  action  and  submit  to  a  nonsuit  ittta  a  full 
and  fiiir  trial  upon  the  merits;  and  we  think 
tke  manifest  purpose  of  the  latter  enactment 
was  to  permit  the  entry  of  a  judgment  which 
Would  constitute  a  bar.  We  can  see  no  other 
purpose  to  be  served  by  the  legislation  In  ques- 
tion. We  are  agreed  that  at  any  time  prior  to 
an  adverse  decision  upon  such  a  motion  tba 
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plaintiff  has  the  right  to  dismiss  his  action,  but, 
when  he  elects  to  submit  tbe  motion  for  judg- 
ment to  the  determination  of  the  court,  he  most 
take  Us  chances  nptm  such  determination,  and 
a  subsequmt  application  to  dismiss  comes  too 
late.  Subject  to  this  right  whidi  a  plaintiff  has 
to  dismiss  his  action  at  any  time  prior  to  a  de- 
cision upon  the  merits  of  the  case  as  made  at 
the  trial,  we  think  the  present  practice,  as 
contemplated  by  |  4094  [now  section  840],  is  a 
decided  improvement  over  that  which  preceded 
it  It  enables  a  case  to  be  fully  and  fairly  tried* 
and,  when  once  decided  upon  its  merits,  makes 
that  decislm  effectual  as  a  bar  to  a  further 
proceeding  upon  the  same  cause  of  action.  In 
reason,  we  think  It  ahooU  be  so."  « 

[1]  This  case  established  the  law  as  bdng 
that,  whoi  a  motion  has  l}eai  made  nndra  sec- 
ticm  340,  after  the  court  has  granted  the  mo- 
tlcm,  the  plalnttir  cannot  then  take  a  volunta- 
ry nonsuit.  In  other  words,  that  tiie  conunon- 
iaw  rule  has  been  changed  by  section  340 
in  80  far  as  ttOLt  rule  affected  actions  be- 
ing tried  to  a  Jury  where  a  challenge  to  the 
sufficiency  of  tbe  plaintiff's  evld«ice  has  been 
interposed.  This  case,  however,  did  not  de- 
termine the  status  of  a  plaintiff  asking  fw 
a  voluntary  nonsuit  after  moticm  under  sec- 
tion 840  had  been  interposed  but  before  tbe 
court  had  granted  ench  motion. 

That  status  was  involved  In  the  case  of 
Williams  T.  Spokane  64  Wash.  484, 117  Pac. 
201,  where  at  the  close  of  the  plalntlfl's  tes- 
tlmiuiy  tbe  de£endf^lt  diallaiged  Hie  auffl- 
dwcy  of  the  evidence  and  asked  for  an  or- 
der of  dismissal.  An  extended  argument 
pro  and  con  was  had  nptm  this,  and  the 
court,  after  reviewing  the  testimony  at  6m- 
slderable  length,  addres^ng  counsel  for 
plaintiff  gave  his  view  of  the  law  as  fol- 
lows: 

"Wen,  those  are  tbe  donbts  that  suggest  them- 
selves to  me.  I  do  not  mean  that  my  position 
is  Impregnable,  but  I  am  nwdy  telling  yon 
what  my  position  Is,  and  if  counsel  care  to  pre- 
sent their  case  further  in  the  morning  upon  that 
line  X  win  hear  what  you  have  to  sa;  about  it 
But  those  an  my  doubts  and  the  doubts  whidi 
yon  must  remove  to  have  a  bvonible  mUng.*' 

On  tbe  ft^owlng  morning  the  argument  was 
reemned  and  the  plaintiff  asked  permission 
to  reopen  tbe  case  and  introduce  additional 
testimony,  which  motion  was  doited.  Plain- 
tiff's counsel  then  moved  for  a  voluntary 
nrai^ult,  which  was  granted;  the  court  b^ 
log  of  the  opinion  that  no  decision  had  been 
annoimced  before  plaintiff's  motion  had  been 
interposed.  It  was  argued  to  this  court,  up- 
on the  appeal  by  the  defendant,  that  plain- 
tiff had  no  right  to  dismiss  tbe  cause  when 
the  proceedings  had  reached  the  stage  which 
had  given  defendant  a  right  against  the 
plaintiff,  and  that  this  case  had  reached  that 
stage  when  the  defendant  had  asked  forjudge 
ment  upon  the  merits  in  its  favor,  and  when 
the  defendant  made  its  motlcai  for  Judgment 
and  tbe  plaintiff  rested.  The  case  was  tbok 
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finally  submitted  to  tbe  court  on  a  questton 
of  law,  and  therefore  tbe  plaintiff  was  not 
entitled  to  dismiss  his  case,  especially  after 
the  vourt  had  stated  his  view  of  the  law 
which  would  control  bis  ruUng.  This  coart, 
speaking  throos^  Judge  Dunbar,  said: 

**nie  Btatnte  conflminK  right  of  Oie  plaln- 
tifl  to  take  a  volantary  nonanit  was  made  for 
the  benefit  of  Utlganta  who,  thnragh  mlataks  or 
inadrertenoe,  fall  to  get  before  the  court  or  the 
iory  all  the  available  testimony  in  the  case,  and 
to  prevent  a  miacarriage  of  Justice.  It  must  be 
in  the  interest  of  joatlce  that  -the  court  la  per- 
mitted great  discretion  in  mattera  of  this  kind, 
and  there  can  be  do  virtue  in  the  contoitioa  that 
this  mod  on  should  not  have  been  allowed  by 
Uift  court  beeauM  a  prior  motion  had  been  made 
for  judgment  on  tits  testlmonj.  Tht  result  of  a 
lawsuit  od^t  not  to  abide  the  result  of  a  race 
between  opposhv  eoonsd  In  making  motions; 
and  if  the  pltintiS  was  entitled  to  the  motion 
for  a  nonsuit  under  all  the  circumstances  of  the 
case,  he  was  as  much  entitled  to  It  after  the 
motion  made  by  the  defense  as  he  was  before. 
Justice  demands  that  large  discretion  should 
be  vested  in  the  court  In  the  trial  of  a  lamoit. 
Tho  oonrt  has  an  undoubted  right  to  hold  one 
motion  la  abeyance  until  it  decides  another.  It 
haa  a  li^t  to  reopen  a  case  and  admit  addi- 
tional eridenoe,  when  it  can  determine  from  the 
whole  proceedings  in  the  case  that  a  failure  to 
do  BO  would  work  an  injustice.  It  has  a  right 
to  recall  witnesses  for  further  examination ;  to 
allow  witnesses  to  correct  their  testimony;  to 
admit  irrelevant  testimony  on  a  promise  to  sub- 
•equoiUy  show  relevancy,  etc.  Zt  is  said  by 
niomps<m  on  Trials,  p.  810,  in  giving  a  review 
of  the  large  discretionary  powers  of  a  court,  that 
the  court  may  allow  a  party  to  introduce  further 
evidence  after  the  testimony  is  closed  on  both 
sides,  after  a  demurrer  to  the  evidence  has  been 
made,  after  the  srgument  has  commenced,  and 
even  after  the  argtmient  has  closed.  We  have 
examined  the  record  in  this  case,  and  think  that 
the  court  plainly  had  diacretionuy  power  to 
grant  the  motion  for  a  nonsuit,  and  that  sudi 
discretion  was  not  abused." 

The  decision  In  that  case  established  the 
law  as  being  that,  after  a  motion  by  de- 
fendant under  section  340  had  been  made, 
and  before  a  final  ruling  thereon  by  the  trial 
judge,  plaintiff  might  Interpose  a  motion  for 
a  voluntary  nonsuit,  and  that  such  motion 
would  be  held  to  be  timely.  The  court,  bow- 
ever,  seems  to  have  indicated  that  the  grant- 
ing or  denying  of  such  motion  was  a  matter 
within  the  discretion  of  the  trial  court 
Wltli  this  view  we  cannot  agree,  for  the 
reason  that  the  plaintiff  had,  at  common  law, 
an  absolute  ri^t  to  a  dismissal  at  any  time 
before  final  judgment,  and  section  340  only 
limits  that  right  to  the  extent  that  it  should 
be  asserted  before  the  court  has  passed  upon 
the  motion  challenging  the  suffldency  of  the 
pbdntiffVi  evidence.  In  other  words,  that 
the  ttme  tm  making  the  plalntUTs  motion 
bad  been  shortoied,  but  the  nature  of  that 
motion  was  not  changed,  nor  the  absolute 
rl^t  of  the  plaintiff  to  have  Uiat  motion 
granted  abridged. 


In  State  ex  rriL  Stone  t.  SnperlOT  Oonrt, 
97  Wash.  17%  166  Pac.  88,  we  said: 

"After  the  challenge  to  tiic  saffideuQr  of  the 
evidence  has  been  sostdned,  even  thouA  no 
formal  judgment  has  been  entered  from  wbidt 
an  appMl  could  be  prosecuted,  the  Qlaintiff  can* 
not  tiiersafter  take  a  voluntary  nouoit." 

[I]  This  case  recognizes  the  rule  as  an- 
nounced In  Dnnkle  v. '  Spokane  Falls,  etc. 
above,  without  referring  to  WllUams  v. 
Spokane,  above^  so  that  we  may  say  that  the 
taw  has  been  established  that  a  plaintiff 
may  take  a  voluntary  noosolt  In  a  law  ac- 
tion tried  to  a  Jury  after  a  challenge  to  the 
sufficiency  of  his  evidence,  under  sectloQ  340, 
if  the  plaintiff  makes  hia  motion  for  volun- 
tary n<msult  before  the  ruling  by  the  court 
uprai  defendant's  motion.  The  question  thai 
in  this  case  comes  to  this:  Had  the  court 
proceeded  to  that  point  where  it  had  passed 
uptm  the  defendant's  motion  before  the  plain- 
tiff asked  for  a  voluntary  nonsuit?  Without 
any  exceptional  imagination  we  can  foresee 
the  uncertainly  which  may  exist  In  numerous 
Instances,  and,  although  we  realize  that,  aa 
Judge  Dnnbar  In  Williams  v.  Spokane,  above, 
said,  "The  result  of  a  lawsuit  ought  not  to 
abide  the  result  of  a  race  between  oppos- 
ing counsel  In  making  motions,"  still  U  does 
not  seem  possible  to  escape  the  C(mclusion 
that,  until  the  Judge  has  finally  and  con- 
clusively announced  his  decision  upon  the 
defendant's  chellrage,  it  Is  within  the  plain- 
tiff's rights,  np  to  that  moment,  to  move 
for  a  voluntary  ntmsnlt  Now  the  partici- 
pants in  the  race  have  changed,  and  the  race 
Is  on  between  the  attorney  for  the  plaintiff 
and  the  trial  Judge.  The  attorney  may  sit 
by  and  allow  the  Judge  to  express  his  views 
In  r^rd  to  the  law  and  the  facts,  and  In- 
dicate which  way  be  is  about  to  rule  on  the 
pending  motion,  but,  up  to  the  moment  that 
that  ruling  Is  q^edflcaUy  made,  the  attmmey 
may  interpose  his  motion  for  a  voluntary  non- 
suit As  we  say,  the  result  may  be  a  race 
between  {rtaintifTs  counsel  and  the  court, 
and.  In  the  case  of  a  trial  judge  who  mles 
upon  motions  without  altering  into  any 
preliminary  explanation  of  the  mann^  In 
which  he  Is  about  to  rule,  the  plaintiff  may 
be  prevented  from  presenting  Ms  motion: 
still,  If  the  law  is  as  we  have  detwmined 
It  to  be,  that  is  one  of  the  perils  of  litiga- 
tion for  which  there  seems  to  be  no  llfe- 
savlng  apparatus  yet  provided.  In  the  Instant 
case,  counsel  for  the  plaintiff  by  succeeding 
in  interrui^ing  the  trial  court,  after  seeing 
that  that  oonrfs  reasoning  was  to  be  dlsas- 
troua  to  the  plinIntifTs  cause,  must  be  held 
to  have  presented  bis  motion  in  time;  he 
having  forestalled  the  court's  decisive  an- 
nouncement on  defendant's  motiUKL 

In  Lawrence  v.  Shreve,  26  Ma  48%  the 
court  considering  a  similar  guestiim  undo:  a 
statute,  however,  whidi  prorided  "that  the 
plaintiff  shall  be  allowed  to  dismiss  hla  suit 
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or  tftke  Us  zunniit  at  any  time  before  the 
tame  Id  finally  snbxaitted  to  tbe  Jury  or  to 
the  court  or  to  Oie  court  eltting  without  a 
Jury."  said: 

"When  a  case  li  tried  a  jury  It  has  been 
the  uniform  oonstructioii  of  thia  law*  In  prac- 
tice, to  allow  a  party  to  get  the  opinion  of  the 
court  up<m  (he  law  of  his  eaae  in  the  form  of 
inatTuctions  and  then  withdraw  his  mit  if  that 
opinion  is  nnfavorable.  The  lame  opportunity 
ought  to  be  afforded  tn  cases  where  the  court 
ia  permitted  to  decide  the  law  and  try  the  facts 
as  a  jxaj,  if  the  parties  reqneat  a  declaration 
of  the  law  from  the  conrt." 

This  seems  to  snpport  the  role  we  have 
just  anounced.  The  defendant,  hy  his  chal- 
lenge to  the  snffldiency,  asks  for  a  declara- 
tloa  of  the  law  as  It  Is  applicable  to  the 
facts,  and  after  the  court  has  exmressed  Its 
(pinion  the  plaintiff  Is  entitled  to  a  volun- 
tary nonsuit,  provided  tbe  moti(m  Js  made 
before  the  actual  ruling  of  the  court 

"After  the  trial  judge  had  decided  these  qnea- 
tions,  the  plaintiff  had  no  more  right  to  with- 
draw his  case  than  be  would  have  had  if  tbe 
ease  had  been  submitted  to  the  jury  on  Uie  facts 
and  a  verdict  had  been  returned."  Huntt  v.  Mc- 
Namee,  141  Fed.  293,  72  C.  G.  A.  441. 

"The  statute  provides  that  *Ao  action  may 
be  dismissed  without  prejudice:  FirsL  By  the 
plaintiff,  before  the  jury  retire;  or  wben  the 
trial  is  by  the  court,  at  any  time  before  the  find- 
ing of  the  court  is  annoanced.'  2  R.  S.  1S76, 
p.  184,  S  363. 

"It  would  seem  to  have  been  Ae  intention  of 
the  Legislature  that  a  plaintiff  should  not  dis- 
tnisB  hia  action,  where  the  trial  is  bad  by  the 
conr^  after  the  finding  is  announced.  If  be 
could  do  this,  he  could  secure  the  benefit  of  two 
trials  in  the  same  cause  by  commatdng  his  ac- 
tion anew ;  the  first  finding  being  against  blm." 
Walker  v.  Hdler,  6S  Ind.  298. 

As  we  have  seen,  this  court  hae  interpret- 
ed sections  340  and  406  and  40B  to  operate 
as  the  Indiana  statute  expressly  provides. 
A  c<mtrary  rule  seems  to  have  been  announc- 
ed In  Livei^ood  v,  Bboades,  20  Ind.  411; 
the  oplnlfm  in  that  case  being  as  tc^ws: 

"Rhoades  soed  Swan,  Uver^ood,  and  anoAer 
on  a  note  payable  in  'live  stock.'  Tbe  answer  of 
Livergood,  among  other  matters,  set  up  that 
Swan  was  the  principal,  and  tbe  others  sure- 
ties on^ ;  that  he  had  tendered  'live  stock'  on, 
ttc,  and  also  payment  by  Swan. 

"During  the  progress  of  tbe  trial  a  bill  of 
exceptions  was  taken  by  tbe  defendant  Liver* 
good,  which  shows  that,  'on  the  trial,  and  after 
all  tbe  evidence  was  introduced,  and  tbe  argu- 
ment of  connael  and  submiastm  to  the  court  for 
decision  upon  the  facts  and  the  law  of  the  case^ 
the  court  proceeded  to  give  a  decision  thereon, 
snd  after  summing  up  tbe  evideoce  in  said  cause, 
and  stating  the  law  of  the  case  as  applicable  to 
tbe  defendant  Livergood,  announced  that  npon 
the  law  and  evidence  the  defendant  Livergood 
was  discharged  as  surety  upon  the  note  •  sued 
on;  that  while  the  court  was  pronouncing  its 
concluirions  tipon  the  law  and  evidence  as  to 
livergood,  and  at  the  close  thereof,  the  plain- 


tiff interposed  no  motion  for  a  nonsnit;  but 
afterwards,  when  the  court  was  proceeding  to 
the  consideration  of  tbe  case  as  between  tbe 
plaintiS  and  tbe  principal  defendant  in  said 
note,  and  bad  stated  that  tbe  plointiS  could  not 
recover  against  the  said  Swan  until  he  bad  made 
a  demand,  because  he,  Swan,  had  offered  to 
ddiver  live  stock  to  the  plaintiff  ia  Asdiarge 
of  the  note,  and  agreed  that  if  Swan  wo«td  not 
innat  uiton  his  offer,  as  the  plaintiff  did  not 
want  to  winter  tbe  stock,  he  would  not  b(4d 
him  liable  as  upon  a  money  demand,  and  he 
might  pay  tbe  note  in  stock  as  it  became  due.' 

"^e  bill  of  exceptions  then  proceeds  to  show 
that  tbe  court  permitted  the  plaintiff,  at  that 
stage  of  the  proceedings,  to  dismiss  Ms  canse^ 
on  the  ground,  the  court  say,  'that  ttiere  has 
been  no  finding  by  the  eour^'  but  the  dedaia* 
tion  made  waa  only  an  argument  of  the  court 
in  coming  to  a  finding,  etc. 

"The  question  presented  to  us  is  whether  the 
motion  interposed  by  the  defendant  Livergood  to 
have  a  judgment  in  bis  favor  ought  to  have  pre- 
vailed over  a  motion  of  tbe  plaintiff  to  dismiss 
his  case.  We  are  of  opinion  that  the  motion  to 
dismiss  came  too  late,  because  the  facts  set 
forth  show  that  there  had  sidistantially  bean 
such  an  announcement  of  the  finding  of  tbecout 
npon  the  questions  submitted  as  precluded  the 
plaintiff  from  the  eontr(d  of  the  case  in  that 
respect.** 

This  case  was  subsequently  dlstingiilsbed 
lay  tbe  Indiana  court  on  the  ground  of  there 
having  been  two  defmdants,  and  the  i^aln- 
tiff  had  allowed  the  court  to  pronotince  its 
conclusion  as  to  one  of  them;  therefore  tbo 
plaintiff  was  too  late  with  his  motion  when 
the  court  was  considering  the  case  as  be- 
tween the  plaintiff  and  the  other  defendant 
In  Gohn  v.  Rumely  et  aL,  74  Ind.  120^  the 
court  held  that  the  announcement  by  the 
court,  in  ordw  to  bar  the  idaintiff's  right  to 
a  nonsuit  must  be  made  orally  In  open  court 
or  by  means  of  a  public  record  which  would 
bring  the  ruling  to  the  knowledge  of  the 
parties.  In  Burns  et  al.  v.  Beigelsberger  et 
al.,  "TO  Ind.  022,  the  court  held  that  tbe 
language  used  by  the  court,  after  the  argu- 
ment by  counsel,  in  stating  that  there  was 
a  lack  of  evidence  necessary  to  sustain  the 
ptaintUTs  cause,  could  not  be  fairly  con- 
strued to  have  been  an  announcement  of 
the  court's  ruling,  and  therefore  that  tbe 
motlw  was  properly  made  by  tbe  plaintiff 
foe  a  voluntary  nonsuit  after  the  coorfa 
remarks. 

Id  Crafton  et  al.  v.  Mitchell  et  al.,  134 
Ind.  820,  S3  N.  E.  1032,  the  court  held  that 
where  a  trial  court  states  what  a  special 
finding  in  a  can  will  be  wben  written  sndi 
announcement  is  not  a  decision  <tf  ttie  cour^ 
and,  notwithstanding  such  ^nnouncemait 
tbe  case  may  be  ^smissed  by  Qie  plaintiff 
before  tbe  written  finding  Is  made. 

18  Ciotpns  Juris,  p.  1106,  states  the  rulb  aa 
follows: 

"Whether  plaintiff  may  dismiss  after  a  mo- 
tion has  been  granted  to  direct  a  verdict  for 
defendant  is  a  question  upon  which  there  is  some 
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eoDfllct  of  opinion.  Accordlnc  to  some  anthorl- 
tlea  it  to  too  late  after  tnch  motion  has  been 
granted,  altiioi^h  tbe  Twdict  has  not  been  ao 
tnallj  signed,  or  even  after  a  motion  baa  been 
made  to  direct  a  verdict  for  defendant  Bat 
according  to  aathoritieB  a  dismiasal  or 

nonanlt  may  be  tak&n,  BOtwithstuidtng  a  mo- 
don  for  a  directed  vardlct  for  deffendant  baa 
been  snatained.  if  the  jury  bas  not  retired,  e»- 
twdally  vbere  defaidaat  preaented  no  witnesaea 
and  raised  only  1^1  queetiona;  or  after  a 
motion  for  a  verdict  and  intimation  by  tbe  court 
that  it  will  sastaia  tibe  motion,  but  before  any 
antry  to  diat  effect  w  any  direction  to  tbe  jury 
to  return  a  vardict," 

In9R.auifiOkttl8  said: 

general  rule  li  t^iat,  In  an  action  tried 
by  the  court  wltbont  a  jury,  a  plaintiff,  after 
a  finding  or  dedaion  by  tb»  conrt  has  beoi  an- 
noonced,  cannot  as  of  right  dlamlsi  hla  action. 
In  order  tliat  an  annonncement  of  a  find  may 
be  sufficient  -to  bar  a  plalntiff*a  right  to  dis- 
miss his  action,  the  mere  entry  by  the  judge  on 
hla  docket  is  not  sufficient,  but  It  must  be  made 
orally,  in  open  court,  or  by  means  of  a  public 
record,  or  in  some  manner  which  will  give  no- 
tice of  the  ruling  of  the  parties,  as,  for  in- 
stance, by  entering  It  upon  the  order  book  or 
minute  docket  <tf  tlie  court.  A  mere  Intimation 
by  the  court  as  to  what  It*  Judgment  will  be  has 
been  hdd  not  such  an  announceemnt  of  a  find- 
ing as  win  preclude  a  plaintiff's  right  to  take  a 
dismissal,  nor  can  language  of  the  court,  in 
apeaktng  of  the  evidence  necessary  to  sustain 
pne  branch  of  the  case,  be  construed  to  be  audi 
an  announcement  A  moti<m  to  dismias  cornea 
too  late,  faowerw,  where  Uia  court  has,  after 
the  submlarion  of  the  cause,  announced  its  ded- 
elon  to  be  adverse  to  the  plahitiff,  or  announced 
that  the  plaintiff  la  not  entitied  to  a  decree.  On 
this  point  the  authorities  are  at  variance,  how- 
ever, for  the  rule  baa  been  declared  tiiat  the 
l^lntiff  bas  the  rlg^t  to  take  a  nonauit  after 
the  court  has  announced  Its  opM/m  and  bafora 
a  note  thereof  be  entered."  ' 

[4J  Tbe  reqwDdoit  has  moved  for  an  or- 
6eT  BtriUng  tlie  statement  ot  facta  for  the 
reason  that  It  was  not  filed  within  time. 
It  appears  Oiat  the  appellant  obtahied  an 
ex  parte  order  extending  the  time  for  the 
flilngr  of  ttie  8tatem«it  of  facts,  vrhldh  order 
was  obtained  wlQiia  80  days  after  the  en- 
try of  Judgment,  and  that  the  date  upra 
whlcb  the  c«tiflcate  was  made  was  well 
within  90  days  from  the  entry  of  the  Jadg^ 
ment.  The  certificate  of  the  Judge  shows: 

"Counsel  for  the  respective  parties  being  pres- 
ent and  concurring  herun,  I  have  thia  day  sign- 
ed this  statement  of  facts." 

The  respondent,  In  answer  to  notice  of 
settiement  on  that  day,  having  been  present 
in  court  and  having  made  no  objection  to 
the  settlement  or  the  pr(H)osed  extension  of 
time,  he  must  be  heid  to  have  waived  all 
defects  hi  those  reghrds.  As  we  said  in 
Boyer  t.  Boyer,  4  Wash.  80,  28  Pac  981: 

"TSt  strike  the  statement  of  foeta,  under  the 
eircunutaoces  of  this  case  as  shown  by  the  cer- 


tificate of  the  Jndge,  woald  be  OQulvalent  to 
holding  that  notice  could  not  be  waived,  and  that 
tbe  parties  to  an  action  could  not,  with  the 
consent  of  tbe  court,  stipulate  that  tiie  state- 
ment of  facts  could  be  settled  after  the  time 
pointed  out  by  the  statute,  which  we  are  not 
prepared  to  hold." 

Tbe  Judgment  of  the  trial  court  will  be 
reversed  and  the  cause  remanded,  with  di- 
rectltm  to  grant  the  appellant's  motion  for 
a  voluntary  nonsuit 

HOLOOUB.  a  3^  and  MITOiHSILI%  FAB^ 
KBB,  and  MAIN,  JJ^  ctmcoz; 


PIATT  V.  MAGAGNim  et  nx.  (No.  15579.) 
(Snpreme  Court  ct  Washington.  Veh.  9, 1920.) 

1.  Appeal  ard  ebbob  4»43R— Givebai.  mf- 
peabance  in  afpelutb  coubt  oiveb  jtj- 
BiBDicnov  KOTwrrHSTAnDino  sfbcial  ap- 

fKABANOK  WAS  PRESEBVXD  IN  LOWEB  OOUBT. 
Where  defendant,  who  appeared  specially  in 
action  to  set  aside  order  of  adoptlcm,  and  who 
preserved  auch  sfjecial  appearance  throughout 
the  proceeding  in  the  superior  court,  appealed 
from  Jndgmrat  TBcating  order  ot  adoption,  and 
made  a  general  appearance  In  appellate  court 
without  alluding  to  or  preserving  the  special 
appearance,  the  appellate  court  acquired  juris- 
diction to  hear  and  determine  the  matter  on 
trial  de  novo. 

2.  Adoption  *»16— On  apfbaz,  noH  vaca- 
tion or  OBDSB  OT  ADOEnOlT,  OOUST  lUT  TBT 

-OABI  DB  ROTO. 

On  appeal  from  Judgment  vacating  order  of 
adoption,  the  Snpreme  Gonrt  has  Jurisdiction 
to  hear  and  determine  the  matter  de  novo. 

3.  Adoption  <Ss»i-4fo  Bxaar  of  adorioh  at 
common  law. 

The  right  of  adoption  did  not  exist  at  com- 
mon law,  but  la  permitted  by  Bern.  Oode  1915, 
H  1696-1699. 

4.  Adoption  ^»16  —  Obdeb  bet  aside  fob 
rbadd,  thodoh  fbattd  does  not  zhbbbb  in 

OBDXB;  "ADVEB8ABT  PBOCXEOINa." 

The  rule  that  fraud  to  authorise  vacating 
of  judgment  must  inhere  in  the  judgment  is  not 
applicable  to  an  order  of  adoption,  because  tbe 
power  ot  tbe  court  to  enter  sudi  an  order  is 
spcdal,  and  Is  not  exereiaBd  acoonllng  to  the 
course  of  tbe  common  law;  the  adoptifm  pro- 
ceeding not  being  an  adversary  proceeding,  and 
the  order  of  adoption  not  being  one  entered  Upon 
notice  provided  by  statute. 

5.  AnoPTiOH  «S316— Question  or  whethkb 

OBOEB  WAS  OBTAINED  BT  IBAUD  PBOPBB  IN 
niBEBT  PBOCEBDINQS  TO  SET  IT  ASIDE. 

In  B  direct  proceeding  to  set  aaide  order  of 
adoption  brou^t  by  heir  of  adopted  diUd  sub- 
sequent to  its  death,  question  at  whether  the 
order  was  obtained  by  fraud  may  be  baquirsd 

into. 


^^For  other  casea  see  same  topic  asd  KET-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexes 
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6..ADopnoir  «B»lft*.7inmnanoHu  faotb 
iroT  ooNOLtrsiTXLT  pnatnoD  noic  osdkb 

or  ADOFtlON. 

Under  Rem.  Code  Witt,  1 1698,  reqnlrii^  (mv 
der  of  adoption  to  state  &ctB,  it  win  not  be 
concInaiTely  presnmed,  in  direct  proceeding  to 
let  aside  <n^er  of  adoption,  that  eoart  had  Jn- 
risdictloD  to  entertain  adoption  proceedings. 

7.  ADOPnoR  <Mi  rmn'ioB—  nor  jjt  "nr- 
habitant"  or  btatb  at  raa  or  raocEBD- 
xno. 

One  who,  havinf  resided  in  Waahlngton,  in- 
corporated a  companr  in  anotlier  state,  de- 
scribing liimsdf  as  a  resident  of  socb  other 
Btate  in  the  articles  of  inoorporation  and  also 
in  a  snbsequent  report  upon  the  campany.  and 
who  received  the  donation  of  a  site  from  the 
dtisani  of  mch  state,  and  who,  having  adopted 
child  In  Washington  during  temporary  stay 
ther^,  returned  to  meh  otiier  state  with  the 
Intention  to  stay  tlwrein  and  run  tlte  company's 
tactory,  was  not  an  'inhabitant"  of  Wasliing- 
ton  at  time  ol  adoption  proceeding  wltliin  Rem. 
Code  191S,  U  1690-1689.  requiring  petitioner 
tor  leave  to  adopt  to  be  an  "inhabitant^*;  one 
of  the  necessary  elements  of  inhabitatioii  being 
the  locality  of  existence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inhabi- 
tant] 

8.  Adopxior  «a>16— BnoBnoa  BBownra  0111.T 
PUBP06S  WAS  zHBiauTAiica  or  okxld's  as- 

TATK. 

In  action  after  death  of  adopted  child  by  an 
heir  of  the  child  to  set  aside  order  of  adoption, 
evidence  held  to  ^ow  that  the  parents  by  adop- 
tion adopted  child,  knowing  it  to  have  tuber- 
culosis for  purpose  of  inheriting  the  child"* 
ertate. 

9.  Adoption  4=»16~Fob  pvBPOsn  or  umaBr 

ITINO  CHIIJl'S  ESTATE  A  BBAUO. 
To  adopt  a  child,  who  is  suffering  from 
tuberculosis  and  who  is  expected  to  die  within 
a  short  time,  for  the  sole  purpose  ol  inheriting 
the  child's  estate  is  to  work  a  fraud  upon  the 
court,  and  order  of  adoption  obtained  for  inch 
purpose  win  be  set  aside  in  proceeding  therefor 
by  an  heir  of  the  adopted  child. 

10.  Adoption  e=^13 — Obdeb  discsetionaet 

WITH  C017BT. 

Under  Rem.  Code  1915,  ie96-1699,'court 
In  adoption  proceedings  is  to  exercise  a  wide 
dlwrretioo  in  determining  whether  the  order  of 
adoxrtioD  shall  be  entered. 

11.  Adoption  Q»16  —  Obdee  wnx  be  set 

ASIDE  ONXT  AS  A  ICATTEB  OP  BIGHT. 
After  an  order  of  adoption  has  once  been  en* 
tered,  the  court  has  no  continuing  discretion  to 
set  it  aside,  and  it  will  be  set  aside  only  as  a 
matter  of  right 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty :  CM.  Easterday,  Judge. 

Action  by  Frank  Piatt  against  Joseph 
Magagnini  and  wife.  Judgment  for  plsintlfl, 
and  defaidants  appeaL  Affirmed. 


J.  H.  Oord<Hi,  of  Tacoma,  for  appellaiits. 
S.  A.  Gfli^lardl  and  H.  H.  Jduurtmi,  tnA 
of  Taoans,  for  respoadent 

'  KAIN,  3.  Tbe  purpose  of  this  action  was 
to  set  aside  an  order  of  adoption.  The  cause 
was  tried  before  tbe  same  judge  ol  the  so- 
perior  court  who  had  previoosly  altered  tbe 
order  of  adoption,  and  resulted  In  a  Judgment 
vacating  and  setting  aside  tbat  order.  From 
this  Judgment  the  defendants,  tbe  parents 
by  adoption,  appeal. 

The  appellants  are  husband  and  wife  and 
for  some  years  prior  to  1916  resided  In  Ta- 
coma. The  respondent  was  tbe  grandfather 
of  Ad^  Magagnini,  the  child  which  the 
appellants  adopted,  and  he  also  resided  in 
the  CII7  of  Tacoma.  The  order  of  adoptlra 
was  entered  on  the  81st  day  of  Qctober,  1916. 
The  dilld's  natural  i)a  rents  bad  both  died 
in  Italy  in  1910,  when  It  was  atMut  1  year 
of  age.  The  father  of  tbe  child  was  ah  uncle 
of  tbe  appellant,  Joseph  Magagnini.  Before 
he  died,  and  during  bis  last  iUnees,  he  wrote 
Mr.  Magagnini,  requesting  tbat  in  the  event 
of  his  death  to  look  attcr  his  wife  and  child. 
Some  time  after  the  letter  was  received,  Jo^ 
eph  Magagnini  received  a  cablegram,  stab- 
Ing  tbat  Create  Magagnini,  the  child's  father, 
had  died  in  Italy.  Th«%after  be  started  to 
Italy,  and  before  he  reached  there  the  moth- 
er died.  He  settled  up  the  affairs  of  tbe  dfr- 
ceased  parents  and  rHiumed  to  Tacoma, 
bringing  the  child  with  bim,  or  causing  her 
to  be  brought  For  about  a  year  thereafter 
the  c^d  lived  In  the  home  and  was  taken 
care  of  by  the  appellants.  In  1911^  upcm  the 
advice  ot  a  physician,  the  child  was  placed 
in  the  care  and  custody  of  Mrs.  Martha 
Warner,  who  resided  on  Anderson  Island 
near  Tacoma.  The  reason  for  this  change 
was  that  the  child  was  d^cate  and  had 
^mptoms  of  tuberculosis,  a  disease  of  wblcb 
both  of  Its  parents  had  died,  and  the  attend- 
ing physician  thought  tbat  the  country  would 
be  better  for  it  than  the  city.  Subsequ^t:  to 
this  time  Mr.  Magagnini  was  appointed 
guardian  of  the  child's  estate.  The  ditld 
remained  in  the  care  and  custody  of  Mrs. 
Warner  until  its  death.  On  July  6, 1916,  Mr. 
Magagnini,  with  his  only  sou  and  two  other 
moi,  went  to  Great  Falls,  Mont,  for  the  pur- 
pose of  estaUishing  a  macaroni  factory. 
After  reaching  Montana  they  Incorporated  a 
company  by  which  the  business  was  to  be 
transacted.  The  dtlsens  of  Montana  raised 
mcmey  for  the  purchase  of  a  site  for  the 
factory  and  donated  it  In  September  Mr. 
Magagnini  returned  to  Tacoma,  where  he 
remained  about  16  days-  During  this  time 
be  was  present  when  a  phy^dan  ther^  who 
was  a  ^tedalist  in  pulmonary  diseases,  ex- 
amined tbe  child,  and  was  told  by  tbe  phy- 
sician that  it  was  very  IIL  He  returned  to 
Montana,  and  received  a  letter  from  the  pby- 
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sldan,  adTlslsg  him  as  to  his  concloslons  as 
to  the  child's  illness  after  a  further  exami- 
nation. In  this  letter  It  Is  stated: 

"Your.  UtUe  sirl  has  taberenlorisi  It  Is  a 
serioos  case,  not  entirdj  b^deai,  bat  tte- 
chances  are  acaiast  iwr.** 

In  October  Ur.  Uagagnlnl  returned  to 
Taowna,  and  be,  with  his  wife,  made  applica- 
tion to  the  stiperior  court  to  adopt  the  diild, 
and  an  order  of  ad<H^lon  was  entered,  as 
above  stated,  on  October  31,  1916.  Prior  to 
the  time  oif  this  adoption  the  relations  be- 
tween Mr.  and  Mrs.  Magagnlnl  bad  been 
somewhat  estranged.  The  day  follcwins  the 
adoption  Mrs.  Magagnlnl,  with  the  two 
daughters  of  herself  and  Ur.  Uagagnlnl,  left 
for  Chicago,  where  her  mother  resided.  On 
November  8d,  Mr.  Uagagnlnl  returned  to 
Great  Falls.  .The  cbXlA  was  not  broo^t  Into 
court  at  the  time  of  adoption ;  neither  did 
Mrs.  Warner  have  any  notice  or  knowledge 
of  the  proceeding  at  that  time.  One  Paul 
Llppl,  a  close  friend  of  Mr.  Magagnlnl,  signed 
the  consent  to  adoption  as  the  next  friend  of 
the  child.  He  did  not  appear  In  conn  at  the 
time  of  the  adoption  proceeding.  Urs. 
Ma^gninl  remained  in  Chicago  for  about 
six  months,  when  she  went  to  Great  Falls, 
but  at  no  time  since  the  adoption  proceedings 
have  she  and  Ur.  Magagnlnl  lived  together. 
Adele  Uagagnlnl  died  at  tuberculosis  on  the 
20th  day  of  November,  1917.  Thereafter  the 
respondent  brought  this  action  to  set  the 
adoption  proceedings  aside,  allying.  In  sub- 
stance, that  Mr.  Magagnlnl  was  not  an  In- 
habitant of  Pierce  county,  this  state,  at  the 
time  of  the  adoptioo,  as  the  statute  re- 
quires, and  that  the  application  for  adoption 
was  for  the  purpose  of  placing  the  appel- 
lants In  loco  parentl,  In  order  that  tbey 
might  inherit  the  estate  of  the  child,  and  for 
no  other  purpose. 

Process  was  served  personally  uptm  the  ap- 
pellants in  Great  Falls,  Mont  They  ap- 
peared specially,  and  moved  to  quash  the 
service.  Tbls  motion  was  overruled,  and  the 
special  appearance  was  preserved  throughout 
the  proceeding  In  the  superior  court,  which 
resulted,  as  above  indicated.  In  a  judgment 
vacating  the  order  of  adoption. 

[t,2]  It  Is  first  claimed  that  by  pers<»ial 
service  upon  the  appellants  in  Montana 
which,  under  the  statute,  would  only  amount 
to  constructive  service,  no  jurisdiction  was 
required  to  hear  the  cause.  It  is  nnneces- 
sary  to  pursue  the  argument  of  the  respective 
parties  upon  this  question.  In  this  court  the 
appellants  have  made  a  general  appearance 
without  alluding  to  or  preserving  the  special 
ai^aronce  which  they  had  maintained  in 
the  superior  court.  By  virtue  of  this  general 
appearance  this  court  has  acquired  jurisdic- 
tion to  hear  and  determine  the  matter,  which 
is  tried  here  de  nova  in  Columbia  &  Puget 
Sound  Railroad  Co.  v.  Uoss.  03  Wash.  612, 
102  Pqc.  430,  It  Is  said: 


"On  the  former  appeal  this  appellant  entered 
a  general  appearance  la  this  court  without  re- 
aervlng  or  aUuding  to  his  special  appears noe. 
By  virtue  of  that  appeal  this  court  acquired 
full  and  complata  Juriadidion  over  the  cobject- 
matter  of  tbs  actim  and  Um  parties  to  the 
appeal,  and  might  affirm*  reverse,  or  modl^  the 
Judgment  appealed  from,  or  direct  the  i«oper 
judgment  to  be  entoed,  or  direct  a  new  trial 
or  furthar  prooawHngs  to  be  bad," 

njton  the  merits  the  appellants  contend 
that  there  was  no  evidence  tending  to  show 
that  the  decree  of  adoption  was  obtained  by 
fraud,  and  If  there  was  evidence  of  fraud  it 
was  such  as  inhered  In  the  order  of  adoption, 
and  was  not  such  as  would  Justify  the  va- 
cating or  setting  aside  of  the  order. 

[3]  The  right  of  adoption  did  not  exist  in 
common  law,  but  Is  permitted  in  this  state  by 
statute  (Rem.  Code  1916,  c  22).  The  stat- 
ute makes  no  provision  tor  notice  in  case 
of  adoption,  but  requires  that  written  con- 
sent must  be  given  to  such  adoptlw  by  the 
child  If  of  the  age  of  14  years,  and  by  each- 
of  bis  or  her  living  parents.  It  fnrther  pro- 
vides ^t  if  the  parents  are  dead,  or  for  any 
of  the  reasons  specified  by  the  statute  their 
signature  Is  not  necessary,  and  if  there  Is  no 
1^1  guardian,  then  the  consent  may  be 
given  by  a  discrete  and  suitable  person,  ap- 
pointed by  the  court  to  act  In  the  proceeding 
as  the  next  friend  of  the  child. 

[4]  The  sibilants  invoke  the  general  rule 
which  is  applied  in  adversary  proceedings 
and  In  proceedings  where  decrees  or  Judg- 
ments are  entered  upon  due  notice  as  pro< 
vlded  by  Btatnte,  which  rule  Is  that  the  fraud 
which  will  authorize  the  vacating  and  set- 
ting aside  of  the  Judgment  uust  be  sadi  as 
does  not  inhere  in  the  Judgment,  but  which 
is  extrinsic  or  collateral  to  the  matter  first 
tried.  United  States  v.  Throckmorton,  98  U. 
S.  61, 25  U  Ed.  93 ;  Erobu  v.  Hlrsch,  81  Wash. 
222,  142  Pac  647.  But  that  rule  is  not  ap- 
plicable to  an  order  of  adoptitm  because  the 
power  of  the  court  to  enter  such  an  order 
Is  special  and  is  not  exercised  according  to 
the  course  of  the  c(Hnm<m  law.  It  is  not  an 
adversary  proceeding,  nor  Is  it  an  order  en- 
tered upon  notice  provided  by  statute.  In 
Ex  parte  Clark,  87  CaL  638.  3li  Pac  967, 
upon  this  question  It  Is  said: 

"It  has  been  he^d— and  we  think  correcdy— 
that  in  cases  of  this  kind  the  power  of  the  court 
being  special,  and  not  exerdsed  according  to 
the  conrae  of  the  common  law,  its  decisions 
most  be  regarded  and  treated  like  those  of 
courts  of  limited  and  special  jurisdiction,  and 
that  jurisdiction  In  such  cases,  although  the 
court  be  one  of  general  jurisdiction,  must  ap- 
pear bj  the  record,  as  to  both  subjectonatter 
and  the  person." 

[6]  It  must  be  remembered  that  this  Is  not 
a  collateral,  but  a  direct,  attack  upon  the 
order  of  adoption.  The  case  of  Wilson  v. 
Otis,  71  N.  H.  483,  63  Atl.  439,  S3  Am.  St 
Bep.  e&4,  was  where  the  order  was  attacked 
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collaterally,  and  therefore  la  not  In  point 
In  a  direct  proceeding  such  as  this,  where  It 
Is  charged  that  the  court  proceeded  without 
jarlsdlctlon,  and  that  the  order  of  adoption 
was  obtained  by  fraud,  the  matter  may  be 
inquired  Into  in  an  action  by  an  heir  of  the 
adopted  child  subsequent  to  its  death.  In 
Phillips  V.  Chase.  203  Mass.  666,  89  N.  S. 
1049.  30  L.  H.  A.  (N.  S.)  159, 17  Ann.  Cas.  644, 
the  decree  of  ed<9tlon  was  entered  on  April 
23,  1889.  In  that  proceeding  De  Forest 
Woodruff  Chase,  son  of  her  husband  by  a 
former  wlffe,  became  the  adopted  son  of  Mra 
Chase.  On  September  13,  1905,  Mrs.  Chase 
died.  Shortly  thereafte^  a  petition  waa 
filed  by  those  who  but  for  the  adoption  would 
be  the  next  of  kin,  to  set  aside  such  decree. 
On  December  19,  1905,  while  the  action  to 
vacate  the  ad(H>tlon  order  was  still  pending, 
De  Forest  Chase,  the  adopted  son.  died. 
Thereafter  the  action  proceeded  to  Judgment 
In  that  case  It  appears  that  Urs.  Chase  weis 
80  dominated  by  her  husband  as  practically 
to  force  her  against  her  will  to  bring  a  pe- 
tition for  adoption  by  her  of  his  son  a 
former  wife.  It  was  there  held  that  an 
adoption  brought  about  In  nich  a  manner 
was  a  fraud  upon  the  court  and  should  be 
set  aside.  It  was  said: 

**We  are  of  opinion  that  If  one  so  domlnatea 
his  wife's  win  ai  to  force  her  against  her  will 
to  bring  a  petition  In  court  for  th«  adoption 
by  her  of  his  aon  by  a  former  wife,  he  conunits 
a  gross  ftand  upon  Ida  wife*  and  sach  a  fraud 
upon  tho  court  that  the  decree  of  adoption 
aboald  be  mt  aalds  In  a  prc^w  case." 

In  the  conrBe  of  fbe  opinion  it  was  farther 
said: 

**It  is  not  necessary  in  the  case  at  bar  to  go 
so  tar  as  ihs  court  went  in  those  cases,  for  it  Is 
plain  that  the  appellant  liere  procured  the  adop- 
tion in  order  to  secure  his  wife's  property  for 
his  son,  ttiinking  that  if  bis  sou  got  the  prop- 
erty be  would  benefit  thereby.  That  is  enough 
to  teing  the  case  within  this  doctrine  if  it  is 
not  enou^  that  the  adoptini  was  procured 
through  hia  fraud,  and  the  property  has  now 
oome  to  him." 

It  Is  further  dalmed  that.  If  Ur.  Blagag- 
nlnt  was  not  an  inhabitant  of  tlie  state,  this 
Jurisdictional  defect  was  one  which  would 
inh^  In  the  Judgment  or  order  of  adoption, 
and  could  not  be  subsequently  inquired  Into ; 
In  other  words,  that.  It  being  a  question  upon 
which  the  court  was  required  to  pass  In 
the  adoption  proceedings,  it  would  be  pre- 
somed  ttiat  all  jurisdictional  facte  were  made 
to  ai^tear.  It  will  be  assumed,  but  not  de- 
cided that  sndi  would  be  the  rule  where  the 
Judgment  Is  entered  according  to  the  course 
of  the  common  law,  or  where  Judgment  Is 
stored  after  notice  as  provided  by  statute, 
but  it  does  not  follow  that  In  a  proceeding 
of  this  kind  the  rule  would  be  applicable. 

[I]  Tlie  complaint  alleged  as  one  of  the 
reasons  for  setting  aside  the  deoree  of  adop* 


tlon  that  the  court  had  there  proceeded 
without  acquiring  Jurisdiction.  The  partic- 
ular Jurisdictional  defect  charged  was  that 
Mr.  Magagnlni,  at  the  time  of  the  adoption, 
was  not  an  inhabitant  at  Pierce  county,  this 
state.  The  statute  provides  that— 

"Any  Inhabitant  of  this  state  not  married,  tw 
any  husband  and  wife  Jointly,  may  petition  the 
superior  court  of  their  proper  county  for  leave 
to  adopt  •  •  •  •* 

Construing  this  statute  In  Knight  v.  Call- 
away, 42  Wash.  418,  85  Pac.  21,  it  was  h^d 
that  the  court  had  no  Jurisdiction  to  enter- 
tain a  petition  for  the  adoption  of  a  child 
by  persons  not  inhabitants  of  the  county  in 
which  the  application  was  made.  The  an- 
swer to  the  appellants'  position  on  this  ques- 
tion Is  that  the  petition  for  adoption  did  not 
recite,  and  the  order  did  not  And,  that  the 
adopting  parents  were  Inhabitants  of  Pierce 
county!  The  statute  (Rem.  Code,  |  1698}  re- 
quires that  the  order  of  adoption  shall  set 
forth  the  facts.  Cnder  this  stat£  of  the  rec- 
ord it  cannot  be  held  that  the  Jurisdictional 
facts  would  be  conclusively  presumed  in  an 
action  of  this  kind,  which  is  a  direct  pro* 
ceedlng  to  vacate  the  order  of  adoption.  In 
Black  on  Judgments,  vol.  1,  |  270,  It  is  said: 

"And  first  It  Is  an  established  rule  that  when 
a  court  of  general  Jurisdiction  has  special  and 
statutory  powers  conferred  upon  it,  which  are 
wholly  derived  from  statute,  and  not  exercised 
according  to  the  course  of  the  eranmon  law,  or 
are  not  part  of  its  general  Jnitediction.  it  is  to 
be  regarded  as  quoad  hoc  an  inferior  or  limited 
court,  and  its  Judgments  to  be  treated  aooord^ 
ingly;  that  is,  its  Jurisdiction  must  appear  on 
the  record  and  cannot  be  presumed.? 

[7]  The  word  "Inhabit"  has  been  many 
times  defined  by  the  courts,  and  has  been 
given  different  shades  of  meaning.  One  of 
the  necessary  elements  In  its  signification 
is.  "locality  of  existence."  in  this  case  the 
evldettce  shows  that  Mr.  Magagnlni,  prior 
to  the  adoption,  had  gone  to  Great  Falls, 
Mont,  for  the  purpose  of  going  Into  business 
there;  had  Incorporated  a  (Mnnpany;  had 
received  the  donation  of  a  site  from  the 
citizens  of  that  dty.  While  in  Great  Falls, 
and  before  the  adoption.  Mr.  Magagnlni,  in 
the  articles  of  incorporation  of  his  company, 
recited  that  he  was  a  resident  of  that  state, 
and  in  making  a  report  upon  the  company 
there  at  a  subsequent  time  redted  the  same 
fact  After  the  adoptiou  he  returned  to  Orent 
Falls,  and  intended  to  reside  there.  He  tes- 
tified ttiat,  when  be  received  the  donation  of 
the  site,  he  had  an  Intention  to  stay  in  that 
city  and  run  the  factory.  It  Is  plain  that 
at  the  time  of  the  adoption  he  was  not  an 
inhabitant  of  this  state  within  the  meaning 
of  the  word  as  used  in  the  statute. 

[S'11]  It  Is  further  argued  that,  considering 
the  trial  of  the  case  here  as  a  trial  de  novo, 
the  evidence  In  the  record  does  not  justify  a 
court  of  equity  la  setting  aside  the  adoption 
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order.  In  addition  tQ  the  facts  already  stat- 
ed It  appears  that  at  aU  times  Mrs.  Warner 
was  paid  for  the  care  and  custody  of  the 
'iilld  oat  of  Its  estate.  The  appellants  con- 
tributed nothing  to  Its  maintenance  and  sup- 
port, either  before  or  after  the  adc^tlon  pro- 
ceeding. The  e^Dses  ot  at  least  one  of 
the  trips  wUcih  Mr.  Uagagnini  made  to  Ta- 
cofua  after  going  to  Great  Falls  was  diarged 
to  the  dilld's  estata  The  appellants  knew 
at  the  time  of  the  adoption  Out  the  tiblld  was 
serlonaly  ill,  and  Uiat  tlw  pnAabllltlea  were 
that  its  life  wonld  not  be  iH-idoo«ed  for  a 
great  length  of  time  ^niey  did  not  tbw  oon- 
tnnplate  and  did  not  In  fact  give  it  a  home 
and  render  it  that  parental  care  and  affec- 
tion which  it  is  contemplated  will  follow  In 
all  adoption  proceeding*.  A  reading  of  the 
record  leads  iiresistUily  to  the  conclusion 
tliat  the  only  purpose  of  Uie  adoption  was 
that  the  annellants  ml^t  be  jdaced  In  posi- 
tion that  upon  the  death  of  the  <dilld  theiy 
would  become  helra  to  ita  estate.  To  seenre 
an  adoption  under  muSi  drcamstances  and 
fbr  such  puxpoae  is  to  work  a  fraud  upon  the 
ooor^  whldi  under  the  statute,  1b  to  exercise 
a  wise  discretion  In  determining  whether  the 
order  of  ad(vtlon  shall  be  altered.  It  is  in- 
ooncdvable  that  a  judge  (tf  the  snpericw 
court  would  have  mtered  the  order  of  adop- 
tion In  this  case  had  he  been  fully  advised 
as  to  Uie  fiicts.  It  Is  true  that,  aftn  an 
adoption  baa  once  occurred,  the  court  has 
no  continuing  discretion  to  set  It  aside.  In 
re  Lease,  09  Wash.  418, 160  Pac.  816i  When 
an  wAtT  c£  adoption  Is  set  aside,  tt  must  be 
as  a  matt«  of  right  and  not  as  a  matter  at 
discretion.  In  this  case  ttie  respondoit  was 
oititled  to  have  the  order  vacated  as  a  mat- 
ter  of  ri^t 
The  Judgment  will  be  affirmed. 

HOIiGOHB,  a  J.,  and  PARKBB, :  SiACK- 
IMTOSH,  and  MrTOHBLI^  JJ^  concur. 


STATE  T.  ALFORD.    (No.  2449.) 
(Supreme  Coort  of  New  Mexico.   Feb.  2,  1920i) 

(SyUobua  hy  the  Oowrt.) 

1.  CmifiNAi.  i^w  ®=a369(d)  — Etidbncb  op 

OTBES  ILLEGAL  SALES  INADUIBSIBI^. 
In  a  prosecution  for  a  single  unlawful  sale 
of  llqaor,  evidence      other  sales  is  ordinarily 
Inadmissible. 

2.  GanciNAL  law  ^1066(l)-^:BBOirsous  An- 

UIBSIOIT  or  EVIDENCE  KOT  AVAILABUE  IN  AB- 
SENCE 07  TIUELT  OBJECTION. 

Wben  counsel  fails  to  object  to  erroneous 
evidence  until  after  it  is  given,  ordinarily  he 
ianoot  complain  In  this  coort  «C  Its  erroneoos 
admission. 


An)eal  from  District  Court,  Union  County ; 
L^b,  Judges 

AlTin  Alford  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  aroeala. 

Affirmed. 

O.  P.  Basterwood,  of  daytoD,  for  appd- 
lant 

O.  O.  AdDnn,  Atty.  CtaL,  for  the  State. 

PARKEEt,  G.  J.  TtiA  def^dant  was  con- 
victed of  unlawfully  selling  liquor  on  the  26th 
day  ot  January,  1918.  The  prosecutloo  shov- 
ed by  a  Mrs.  F1(M«  Harlan  that  aa  that  day 
the  defaidant  had  sold  one  i^t  of  whisky 
to  one  Ouy  Good.  The  said  Ouy  Good  was 
then  placed  upon  the  stand  by  the  prosecu- 
tion, and  reluctantly  admitted  the  pordiase 
of  the  whisky.  Thereopon  the  following 
occurred: 

**Q.  Have  you  bought  it  from  him  several 
time*?   A.  Two  or  three  times,  I  think. 
"Q.  Daring  Juivary  and  Vtbrnuy,  1919r' 

nierenjKm  the  following  <rt)Jectlon  and 
mUng  was  had  and  made: 

"We  object  to  tiiat  and  ask  that  the  questioD 
be  stricken  for  the  reason  that  it  is  prejudicial 
and  InunateriaL 

"The  Court:  I  will  let  him  answer." 

^nie  Question  was  not  answered.  Then  the 
trial  proceeded  aa  follows: 

"Q.  How  many  times  did  you  say  yoo  boo^t 
it  from  him?  A.  I  don't  remonber. 

"Q.  More  or  less,  how  many  times?  A.  Two 
or  tiiree  times. 

"Q.  How  modi  did  yon  pay  for  it  at  diese 
times?  A.  EV>ar  or  five  dtdlars;  I  don't  remem- 
ber whidi. 

"Q.  How  much  at  a  time  did  yon  boy  usual- 
ly? A.  Never  more  than  a  pint. 
"Q.  And  never  leesr' 

ObJectifML  was  hereupra  mt^^osed  aa  f(A< 
lows: 

"We  object  to  aU  this  line  of  evldoioe  for 
the  reason  tiiat  it  Is  immaterial  at  any  other 
time  except  tlie  time  diarged  in  the  indictment." 

[1]  1.  The  evidence  under  the  indictment, 
which  charged  a  single  sale  of  liquor,  was 
evidently  Incompetent  and  Inadmissible.  In 
2  Woollen  ft  l%omton  tan  Intoxlcattng  Uq- 
uora,  i  931,  it  Is  said: 

"It  is  a  general  rule  that  the  prosecution  must 
prove  the  sale  as  laid  in  the  indictment  or  in- 
formatioD,  and,  as  that  sale  ia  the  issue  raised, 
no  other  sale  can  be  proven,  unless  tliey  all 
constitute  <»ie  transactUHi,  or  unless  a  whole 
series  must  be  proven  to  make  out  the  offense 
(^rged,  or  it  is  neceanry  to  prove  a  motive  or 
scienter,  or  to  identity  the  accused.  Of  course, 
if  several  sales  be  dwrged  in  as  many  counts 
(wben  that  is  pemitted),  as  many  sales  may 
be  proven  as  t^ere  are  connts." 

(2]  2.  The  error  of  the  court  in  admitting 
this  testlmMiy,  however.  Is  n(ri;  available  to 
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the  defendant  here.  He  sat  by  and  allowed 
ttae  testlmoiiy  to  be  given  without  objecttw. 
After  tbB  testimony  had  been  elren  he  moved 
to  etrlke  it  out,  but  at  lhat  time  It  was  too 
lata  State  t.  Eldd.  24  N.  U.  S7S,  ITS  Paa 
772;  SUte  T.  UcKnIght,  21 N.  H.  14, 1B3  Paa 
7». 

It  f611owB  Uiat  there  Is  no  anllable  oror 
In  this  case,  and  that  the  JudgmoKt  ahonld  be 
afllimed ;  and  It  Is  so  ordered. 

ROBERTS  and  BAYNOUDS,  JJh  concur. 


UOONBT  et  al  ▼.  NBVTOK  (No.  2871.) 
CSnprane  Oonrt  ti  Nmda.    iStoA  2,  192a) 

1.  APPUE.  AlTD  EBXOB  «S>272<1)— SXOEFTUHIS 
HU8T  BB  lAEXN  AT  TZUX  SUUnG  IS  ICADB  TO 
KNTm.B  PARTT  TO  KETIEW. 

Whan  an  exception  to  neceMsry  to  a  ruling 
of  the  cour^  it  most  be  taken  when  the  mling 
Is  made,  unless  by  pennlnlon  of  Qie  court  It  is 

allowed  to  be  taken  at  a  later  time. 

2.  APFUI.  AXa>  BBBOS  «=»272(1)— OanSB  BBT- 
TLZNO  BILI,  or  BXCZPTI0N8  HOT  OBDBB  JUL- 
LOWina  BXCKPTIDNS  TO  BB  TAKEN. 

An  order  of  tlie  court  settling  a  bill  of  ex- 
ceptions Is  in  no  sense  an  order  allowing  ex- 
ceptions to  be  taken  at  tbat  time. 

&  APPBAI.  MKD  SBBOB  «B>671(^BlLL  Ot  IX* 
OBFTIOHS  NOT  BBITUia  OUT  JU.TTSB  BULBD 

ON  INffUmCIENT. 

A  bill  of  ezceptioDa  not  setting  oat  the  mat- 
ter on  which  the  ruUng  was  made  ia  insuffidoit; 
a  mere  reference  to  other  parts  of  the  transcript 
being  insnffldent. 

4.  COUBTB  «=>146— DiBTBICT  OOUBT  BAB  fV- 

BzsDzonoN  or  butt  in  cttebpt.badbb  xn- 

TOZ.TINO  LBSS  THAN  $300. 

Vnier  Givil  Practice  Act,  |  63  (Rer.  Codes. 
I  6005),  the  district  court  has  jurisdiction  of  an 
action  in  Interpleader,  although  the  amount  in- 
volved Is  leas  than  9S0O,  snch  a  suit  being  eqni- 
table,  and  district  conrts  having  original  ju- 
risdiction in  all  ehancerr  casea. 

5.  Intbbplbadeb  «=35— Pi^intift  ehtitlbd 

TO  COSTS  out  of  FUND  DBPOSTTED. 
In  an  action  in  interpleader  under  Civil 
Practice  Act,  |  63  (Rev.  Codes,  {  5006),  the 
plaintilf,  if  the  inte^leader  is  granted,  is  en- 
titksd  to  his  oosts  ont  the  fnnd  deiraaited 
in  oonrt,  to  be  ultimately  paid  by  tite  nnsnc- 
cessfnl  party,  and  the  defendant  not  in  fault 
is  entitled  to  a  decree  "f  ^"i*  the  other  defend- 
ant for.  the  costs  so  taken  out  of  the  fnnd,  as 
well  as  bis  own  costs. 

6.  InTEBPLEAnn  ^saSS—Puaamww  hot  bn- 

TITLBD  to  ATT(W*ET  TBB  AS  OOffTB. 

The  plalntifl  In  an  action  in  Intendeadv, 
if  the  interpleader  Is  granted,  to  not  entitled  to 
an  attorney  fee  to  be  paid  by  the  losing  party ; 
the  allowance  of  an  attorney  fee  being  a  sub- 
ject of  statutory  regutotlon. 


7.  Apfu£  ard  bbo»  «e9»880{1)— pmmsAnT 

CANNOT  COXPUIN  OP  BBBOES  ArTBOnNa  CO- 

dbtendant  ONLT. 
A  defmdant  appellant  cannot  on  appeal 
ecnapUin  of  an  error  afleeUng  a  codefsndant 

only. 

Appeal  from  District  Oonrt,  Nye  Counter; 
Marfc  R.  Averill,  Judg& 

Interpleader  suit  by  Pat  BCooney  against 
the  Desert  Produce  Ctxnpany  and  S.  H.  New- 
Um.  From  an  adverse  Judgment,  ttie  last- 
named  defoidant  appeals.  Affirmed. 

O.  H.  Mack,  of  Beao^  fbr  ai^Uant 
Frank  T.  Dnniit  of  Tmopah,  for  respond- 

H.  R.  Cooker  of  Tonopah,  for  respondent 
Desert  Produce  Ga 

DUCKBR,  3.  The  respondent  Pat  Mooney 
brou^t  an  Interpleader  suit  In  the  district 
court  0^  Nye  county  against  Desert  Produce 
Company,  a  corporation,  G.  Craig  and  S.  H. 
Newton  an^  Henry  Martin.  The  substance  of 
the  complaint  appears  in  the  following  state- 
ment: On  December  8,  1016,  the  plalntUF 
made  and  delivered  to  defendant  Craig  two 
promissory  notes  of  $100  each,  with  interest 
at  12  per  cent  per  annum,  and  on  the  llth 
day  of  September,  1917,  said  notes  were  over- 
due and  stil]  In  the  posaeasicai  of  Craig.  The 
defendant  Desert  Produce  Company  on  the 
last  date  mentiooed  served  upon  plaintiff  at 
Tonopah,  Nev.,  a  writ  of  garnishment  against 
the  money  owing  by  ptointiff  to  said  Craig  up- 
on the  notes,  whidi  yrtli  Issued  out  of  the 
district  court  of  the  Fifth  Judictol  district 
of  the  state  of  Nevada  In  and  for  Nye  county, 
In  an  action  brought  by  the  said  company 
against  said  Craig.  Shortly  thereafter  one 
of  the  defendants,  Henry  Hartln,  of  Tono- 
pah, Nev.,  made  a  demand  upon  plaintiff  for 
the  payment  of  said  notes  to  him  which  de- 
mand was  refused  for  the  reason  that  the 
Bums  due  upon  the  promissory  notes  had  al- 
ready bewi  attadied.  On  the  2l8t  day  of 
June,  1918,  an  action  was  commenced  in  the 
Justice's  court  of  Roio  township,  Washoe 
county,  Nev.,  entitled  S,  H.  Newton  v.  Pat 
Mooney,  wherein  said.  Newton  alleges  that 
he  to  the  owner  and  holder  of  said  ntrfes.  On 
said  last-mentioned  date  Newton  caused  a 
writ  of  attachment  to  tosue  out  of  said  Jus- 
tice's court  and  to  be  delivered  to  the  con- 
stable of  Tonopah  township,  Nye  county, 
Nev.,  who  did  then  and  there  on  the  25th 
day  of  June  1918,  levy  upon  and  attach  the 
property  and  effects  of  respondent  Bespond- 
ent  further  alleges  in  hto  complaint  that  he 
has  no  beneficial  interest  in  or  claim  upon 
the  sums  of  money  due  upon  said  notes,  and 
was  ready  and  willing  on  the  llth  day  of 
September,  1917,  and  at  all  times  thereafter, 
to  take  up  and  pay  said  notes,  but  does  not 
know  to  which  of  said  claimants  he  ought  of 
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rii^t  to  pay  the  money  due  thereon  and  can- 
not safely  pay  the  same  to  any  one  of  them 
without  hazard  to  himself;  that  he  Is  ready 
and  wining  and  does  herewith  tender  to  and 
deposit  tvlth  the  clei^  of  the  Bald  district 
court  said  full  8am  of  $200  as  principal  due 
npon  the  notes,  and  the  Hum  of  |18  as  Inter- 
est from  date  thereof  to  Septen^jer  11, 1917i 
the  date  upon  which  the  said  sums  of  money 
were  first  attached  by  the  Desert  Produce 
Company,  to  be  subject  to  sudii  furthn-  or- 
ders or  dlf^KtsiUon  as  the  court  may  deem 
meet  and  proper  to  make  In  that  behalf ;  that 
this  suit  Is  not  brought'  by  coUusUxi  with  ^- 
tiier  or  any  of  the  defendants. 

Tbe  prayer  asks  judgment  and  decree; 
that  defendants  be  restrained  by  Injunction 
from  further  prosecuting  or  instituting  pro- 
ceedings or  process  against  respondent  In 
relation  to  said  sums  of  money;  that  they 
be  required  to  Interplead  cmcemlng  audi 
claims  and  set  forth  their  ser^l  titles,  and 
settle  and  adjust  their  demands  between 
themselves;  that  tbe  clerk  of  said  district 
court,  or  some  other  suitable  person,  be  au- 
thorized to  receive  and  hold  said  money  pend- 
ing such  litigation,  and  also  to  donand  and 
receive  said  notes  and  deliver  the  some  to 
respondent;  that  he  be  discharged  from  aU 
liability  in  the  premises ;  that  he  be  paid  his 
costs  out  of  said  sum  of  money;  and  for  gen- 
-  eral  relief, 

The  Desert  Produce  C<nnpany  answered. 
After  admitting  most  of  ttie  allegations  of 
the  complaint,  for  a  further  answer  and 
afflimatlve  deftase  and  by  way  of  cross-oom- 
plalnt  against  reapoodoit  and  Its  oodetaid- 
ant,  It  ftU^e^  in  sntatance^  ths  oranmeiice- 
moit  of  an  action,  agaiiut  Its  oodefiuidant, 
Craig,  In  said  coart  oa  the  8th  day  ot  Sepixaa- 
ber,  1917,  and  tbe  recovery  of  a  Judgment 
agabiBt  him  In  the  sum  ot  $8,85196  <m  tba 
18th  day  of  ^ril,  1918;  tliat  during  die  pea- 
dency  of  the  action  a  writ  <tf  attadunent  was 
duly  issued  and  levied  oa  all  of  the  zlgh^ 
title,  and  Intereet  of  Craig  In  and  to  the 
■aid  inomlssory  notes;  and  that  a  writ  of 
garnishment  was  duly  served  upon  respond- 
ent Mooney,  and  return  made  thiNVto  by  him 
to  the  substance  and  effect  that  he  was  per> 
sonaUy  Indebted  to  Oralg  In  the  som  of  $200 
upon  said  pnHnissory  notes  whUdi  wwe  then 
due  and  i^eady  to  be  paid ;  that  after  the  ren- 
dition and  entry  c£  Judgmott  an  executloa 
was  duly  Issued  to  tbe  sherUF  of  the  county, 
which  was  levied  by  him  and  demand  made 
on  respondent  tor  the  payment  of  said  $200 
and  accrued  interest,  who  refused  to  pay  the 
same  on  the  ground  that  the  said  prcnnlssory 
notes  were  not  delivered  up  tor  cancelation; 
that  said  Judgment  still  remains  in  full  force 
and  effect  and  unsatisfied  to  the  amount  of 
$7,822.96 ;  and  that  the  company  was  entitled 
to  have  payment  of  said  $200  end  accrued 
interest  there(»i  made  to  the  sheriff  of  the 
county  to  be  applied  in  satlafactlMi  ispon 


said  Judgment  Judgmoit  Is  demanded  that 
the  codefendants  be  adjudged  to  have  no 
tight,  title,  Interest,  or  dalm  In  or  to  said 
$200  or  accrued  Interest  or  the  notes  evidenc- 
ing said  indebtedness;  that  said  notes  be 
ordered  delivered  to  the  <derk  of  the  court  for 
cancellation  and  surrender  to  respondent 
MoMiey  npon  the  payment  by  him  to  said 
sheriff  of  the  money  due  on  such  notes ;  and 
for  other  relief. 

A  demurrer  was  inljerposed  by  appellant  to 
the  complaint  herein  on  the  grounds  that  it 
does  not  state  facts  snfflclent  to  constitute  a 
cause  of  action ;  that  the  court  has  no  Jurls- 
dlctlon  of  the  persons  of  tbe  parties,  or  the 
subject-matter  (rf  the  acUpu;  and  that  It  Is 
ambiguous,  unintelligible,  and  uncertain.  A 
demurrer  was  also  Interposed  by  ax^Iant 
to  the  company's  affirmative  defense  and 
cross-complaint  oo  the  first  two  grounds  men- 
tioned, miese  demurrers  were  overruled  by 
the  court,  and  appellant's  default  for  failure 
to  answer  within  the  time  required  was  duly 
entered.  Martin  and  Craig  made  no  appear- 
ance. The  case  was  tried  before  the  court 
upcHi  the  Issue  made  by  the  complaint  and  an- 
swer, and  Judgment  entered  that  the  Inter- 
pleader suit  was  pro[>erly  and  necessarily 
commenced  respondent  Mooney  by  rea- 
son of  the  unfounded  <dalm  to  said  $218  made 
by  said  Newton.  An  attorney  fee  fixed  at 
$50  and  costs  amounting  to  $10.30,  aggregat- 
ing the  sum  of  $60.80,  were  allowed  respond- 
ent Mooney  to  be  deducted  by  the  (4erk  and 
paid  from  the  sum  of  $218  deposited.  Judg- 
meat  was  also  Tendered  in  ^or  of  the  de- 
f^dant  company  and  against  Newton  for 
the  residue  of  said  sum  deposited,  to  wit; 
$157.70,  and  for  the  said  sum  of  $60.30  de- 
ducted as  Mooney's  coets  and  attorney  fee. 
From  the  judgment  entered  this  appeal  la 
takm  by  said  Newt<Hi. 

The  foregoing  statement  Is  suffldoit  to 
(weeent  the  Questions  aecessary  for  det^ 
minatlon  €a  this  appeal. 

It  appears  frotn  the  transcript  of  the  rec- 
ord <Hi  appeal  tliat  no  ezosfitlons  were  taken 
by  appelant  within  the  time  required  by  law, 
so  as  to  entitle  a  bill  embodying  them  to  be 
settled  and  allowed  1^  the  lower  court. 

No  exceptions  were  takpn  to  advraw  rul- 
ings of  the  court  by  appellant  before  trial, 
and,  being  In  default,  he  did  not  participate 
in  tbe  trial.  EMnal  judgment  was  entered  on 
the  17th  day  of  December,  1918. 

[1-S]  Two  rulings  adverse  to  appellant  on 
bis  motions  were  made  after  Judgment,  re- , 
ai>ectlvely,  on  December  28,  1913,  and  Jan- 
uary 14,  1919,  but  no  excepUons  were  taken 
or  embodied  In  a  blU  of  exceptions  until  Jan- 
nary  18,  1019.  It  was  served  and  filed  two 
days  later,  and  on  April  5,  1910,  was  present- 
ed to  the  court  and  settled  and  allowed. 
When  an  exception  Is  necessary  to  a  ruling 
of  the  court,  it  must  be  taken  when  the  rul- 
ing la  made^  unless  by  permlssltxi  of  the 
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court  It  Is  allowed  to  be  taken  at  a  later 
time.  An  order  of  the  court  gettting  a  bill 
of  exceptioDS  la  In  no  sense  an'order  allowing 
exceptions  to  be  taken  at  tbat  time.  If  It 
be  contended  tiiat  some  of  tbe  excepUons 
n-ere  taken  to  rulings  deoned  to  be  excepted 
to  by  law,  the  bill  of  excepdona  settled  by 
tbe  court  is  entirely  deficient  in  not  setting 
out  tbe  matter  on  which  the  ruling  was 
made.  A  mere  reference  to  it  and  tlie  ruling 
of  the  court  as  appearing  to  other  parts  of 
the  transcript  Is  insufficient  On  December 
30th  an  objection  was  taken  by  counsel  to 
the  ruling  made  on  December  2Sth  d^iying 
the  motion  to  strike  the  decision  and  judg- 
ment. If  this  can  be  considered  an  ezo^ition, 
tbe  Mil  ia  nererthelees  d^clrat  in  this  re- 
spect in  not  setting  ont  any  matter  with-  ref- 
erence  to  the  motion  on  whi(^  the  mUng  was 
made;  in  oth^  words,  the  court  coald  not 
learn  from  anything  presetted' by  the  bill 
of  exceptions  whether  the  ruling  on  the  mo- 
tion waa  error  or  not.  Tt^  Wl  of  exc^ 
tiMiB  In  tbds  caae  bears  a  very  dose  ce- 
s^blance  to  an  assignment  of  errors.  Sea- 
Kmable  objections  were  taken  to  tiia  pro- 
posed bill  of  eso^itlons  in  ttie  district  court, 
and  also  In  this  court,  oa  tbe  grounds  men^ 
tioned.  For  tbe  reasMia  abated,  we  are  pre* 
eluded  from  considering  tbe  errors  alleged  in 
it,  and  wm  confine  oundTM  to  Hie  lodg- 
ment rolL 

[4]  It  was  assigned  as  enor,  and  the  prln- 
dpal  question  argued  on  the  bearing,  that 
the  district  court  had  no  jnrlsdictLon  of  tbe 
aabdect>inatter  of  the  actiim,  because  tliA 
anunmt  laTcdved  is  less  than  $300.  The  ac- 
tion is  an  interpleader  salt  under  the  stab- 
ate  and  (dearly  equitabla  In  this  respect  tbe 
statute  provides: 

"And  wheaever  ctHifllctIng  claims  are  or  may 
be  made  upon  a  person  for  or  relating  to  per- 
sonal property  or  tbe  p^ormanee  of  an  ob- 
ligation or  any  portion  thereof,  «och  person  may 
liring  an  acti<m  against  tbe  conflicting  datananta 
to  compel  them  to  Interplead  and  litigate  their 
several  claims  among  themselves."  Section  63, 
Civil  Practice  Act  (Rev.  Laws,  S  SOMQ. 

Tb»  sanUy  ot  an  action  In  Intavleader  is 
that  the  oonflictlng  dalmants  shoold  litigate 
the  mattnr  amongst  thunselves,  wlllumt  In- 
volrlug  ttie  plaintiff  In  their  dispute  with 
whldi  be  has  no  Interest  4  Pomona's  Eg.  { 
1320  (4tli  Bd.);  2  Story's  Eq.  1  1117  (14th 
Ed.) ;  Shaw  T.  Coster,  35  Am.  Dec  note  687. 

In  all  chancery  cases  tbe  district  courts 
have  original  Jnrisdlctlm,  whatever  may  be 
the  amount  In  controversy.  Wilde  v.  Wilder 
2  Nev.  806.  It  Is  Qierefore  obvious  that  the 
eontoiUon  that  tiie  district  court  Is  without 
Jurisdiction  Is  untenabla 

[E]  A  cause  of  action  Is  sufflcienUy  stated 
in  tiie  complaint  to  mtltle  the  resp(mdent 
Moonay  to  tbe  rell^  demanded.  Appellant's 


demurrer  to  tbe  conqdaint  was  prop^Iy  'ovei^ 
ruled.  His  demurrer  to  tbe  answer  of  bis 
oodefaidant  the  Desert  Produce  Company, 
is  without  mwit.  There  is  no  error  In  tbe 
Judgment  as  to  costs.  The  plaintiff  In  this 
kind  of  an  action.  If  the  interpleader  la 
granted,  Is  entitled  to  bis  costs  out  ot  the 
fund  deposited  in  court  to  be  ultimately 
paid  by  the  unsncceasfol  par^,  and  the  de- 
fendant not  In  fault  is  entitled  to  a  decree 
against  the  other  def«idant  for  tbe  costs  so 
taken  ont  of  tbe  fond  as  well  as  for  his  own 
costs.   15  B.  O.  U  223. 

This  di^>oses  of  all  the  alleged  errors  pre- 
sented by  the  judgment  roll,  ^cept  the  ques- 
tltm  OS  to  the  allowance  of  an  attorn^  fee  to 
respcmdent  Hoon^  out  of  tile  fimd  deposited 
in  court 

[I]  This  was  error,  ^e  allowance  of  an 
attorney  fee  to  be  paid  by  tbe  losing  party 
la  a  subject  of  statutory  regulation.  While 
the  Les^lature  has  provided  for  the  recovery 
ot  an  attorney  fee  by  the  plaintiff  or  prevail- 
ing  party  in  certain  actions  in  this  state,  the 
case  at  bar  does  not  fidl  wltldn  any  of  these 
special  statutes. 

[7]  Tbe  error,  however,  la  not  prejudicial 
to  ai^tellant  Having  failed  to  recover  In  the 
action  In  the  lower  court,  he  cannot  be  beard 
to  complain  of  an  error  which  affects  bis 
codefendant  cmly. 

OSie  Judgment  of  tiie  district  court  is  af- 
firmed. 

OOIsafAN.  a  and  SANDEBS,  J.,  con- 
cur. 


CLOVER  VAIXET  LAND  &  STOCK  CO.  ». 
LAMB  et  al.    (No.  2408.) 

(Supreme  Court  of  Nevada.    Feb.  26,  1920.) 

1.  Shebiits  and  conbtablks  «=»51— Not  en- 
TcnxD  TO  ooiaassioiTs  on  voascLosnBi 
BAXI  tjudbb  dkcbbe. 

Under  Bev.  Laws,  {  2000,  as  to  "commis- 
sions for  receiving  and  paying  over  money  on 
execution  or  process  where  lands  •  •  •  tarn 
been  levied  on,  advertised  and  sold,"  and  In  view 
of  section  2019,  a  sheriff  is  not  entitled  to  com- 
missions for  receiving  and  paying  over  money 
on  tbe  sale  of  real  property  sold  pursuant  to 
a  decree  and  order  of  sale  made  upon  tbe  Core- 
dosure  of  a  mortgage;  an  execution  and  levy 
being  entirely  supererogatory  in  a  foreclosure 
proceeding  where  the  lien  on  tbe  property  has 
already  attadked  by  reason  of  tbe  mortgage 
contract 

2.  Officers  g=»91— Stmct  coirerBUcnoN  ot 

TEX  StATUTBS. 
Statutes  allowing  public  officers  fees  for 
services  are  strictly  construed  in  favor  of  the 
person  from  whom  fees  are  soug^it  to  be  ccA- 
lected. 
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8.  STATDtis  •3»219— IiasnuTDMB  nsaniiXD 

TO  KNOW  UW. 

The  Legislature  Is  prannMd  to  hare  knowl- 
edge of  the  atate  of  ti»  law  opoD  tiu  mbject 
rnKoi  whldi  it  lesiaUtea. 

4.  SiATDns  «»21S— GonmEPinAjTSoini  oon- 

BTSDCTIOir  TTHATJULABLS  WBDn  XAHaUAOK 
TJKAKBIOXTOUB. 

C<mtemporaiieo«f  coutrncttoD,  m  flhown  b7 
long  practice  by  the  legal  prof  esadon  and  officer*, 
and  acqniescence  therein  b;  Ilia  L^iliitore,  is 
to  be  resorted  to  oaly  when  the  fltatatozy  lan- 
goage  is  of  doubtful  Impwt. 

Sanders,  X,  dlsHnttng. 

Appeal  from  District  Court,  Htunboldt 
Oounty ;  James  A.  Callahan,  Judge. 

Acti(ai  hy  tbe  Glorer  Taller  La&d  *  Stock 
Uompany  against  S.  G.  Lamb  and  others. 
Fran  Judgment  for  i^aintiff,  .defoidants  ap- 
peal. Affirmed. 

Thomaa  E.  Pow^  of  Winnemooca,  tor  ap> 
plants. 

Harry  Warren,  Leslie  O.  Bavklna,  and 
Warren  ft  Uawktos,  all  of  Wlnnemucca,  for 
respondent 

DHOEEB,  J.  Tbe  idalntifl  In  fl»  court 
bctow,  respoDdent  liere,  broagbt  this  aeOoD  to 
reoorer  from  8.  O.  Lamb,  as  aberlfl  ct  Hum* 
bdidt  cotmtr,  and  Us  tKodsmen  tbe  sum  of 
91,010.93,  with  interest  thereon  from  Decem- 
ber 21, 1918,  and  costs. 

AppeUantB*  demurrers  to  ttia  complaint 
were  oTermled  and  upon  failure  to  answer 
within  tbe  time  allowed  by  tbe  court;  judg- 
moit  was  entwed  for  tbe  amo^t  stated 
against  the  aK>^antB.  From  the  Judgment 
entered  this  appeal  Is  taktti. 

[1  ]  The  facta  out  of  which  tiie  action  arose 
are  substantiaUy  as  follows:  BesiMndait, 
who  was  the  holder  and  owner  of  a  note 
and  mortgage  given  to  it  to  seoure  part 
payment  on  tbe  purchase  price  of  certain 
lands  situate  in  Humboldt  county  sold  by  re- 
spondent to  one  W.  H.  Johnson,  obtained  a 
decree  of  fore<d08ure;  Pursuant  to  the  Judg- 
ment, decree,  and  order  of  sole  said  sheriff 
duly  advertised  and  aoAA  the  mortgaged  prem- 
ises to  respondent  for  the  sum  of  f  136,291, 
the  amount  found  due  and  owing  to  req^nnd- 
eat  in  the  foredosore  proceedings. 

The  sheriff  demanded  from  respondeat  for 
his  services  tbe  sum  of  91,116.63.  This 
amount  included  the  sum  of  91.010.93  which 
he  <dalmed  as  commissions  undn*  the  statute 
hereinafter  discussed.  Beep(mdent  tendered 
to  tlie  sheriff  and  offered  to  pay  the  sum  of 
$75.70,  the  total  amount  of  costs,  expeoses, 
and  fees  claimed  by  him  excluisiTe  of  com- 
missions, and  demanded  a  certificate  of  sale 
of  the  property  eaiA  to  him.  The  sheriff  de- 
clined to  acc^  tiio  amount  tendered  him  and 
redhised  to  execute  and  deUrer  such  o^tillcate 


of  sale  until  Qie  fall  sum  dalmed  by  him  was 
paid;  vAMreupm  the  resp<Hident  paid  him 
under  an  admowledged  protest  tbe  sum  of 
$1,040418  claimed  as  his  commlsdMu  and 
obtained  a  certificate  ot  sale. 

The  clause  of  the  statute  unda>  which  the 
sheriff  fflalpm  commissions,  and  tbe  dauses 
Immedlatdy  prooedlng  and  succeeding  tt, 
read: 

"For  making  and  posting  notices,  advertising 
for  sale,  on  execution  or  order,  any  judgment 
or  order  of  Bale,  not  to  include  the  cost  of  pub- 
licati<m  in  a  newsp^Mr,  one  dollar  and  fifty 
cents;  for  cDmmisBlons  for  receiving  and  pay- 
ing over  money  on  ezeeutimi  or  process  where 
lands  or  penmial  property  have  been  levied  on. 
advertised  and  scdd,  on  the  first  five  hundred 
dollars,  three  per  cent;  not  exceeding  one 
thousand  dollars,  bat  over  five  hundred,  ime  and 
one-half  per  cent. ;  and  on  all  sums  ovtr  fifteen 
hundred  dollaza,  three-fourths  of  (me  per  cent ; 
for  commissions  for  receiving  and  paying  ever 
money  on  exeeutitm  without  levy,  or  when  the 
lands  or  goods  levied  on  ihaH  not  be  sold,  one- 
half  of  one  per  sent.**  Beetlon  2000,  Bevised 
Laws  ot  Nersda. 

Tbe  «herlff  OA  not  act  under  an  esecn- 
Oan  and  made  no  levy  upon  tbe  property, 
bu^  as  stated,  sdvertised  and  sold  It  pnrsn- 
ant  to  0ie  decree  and  order  of  sale  Issued  and 
made  In  tbe  foreclosure  i^oceedlngi.  Ibifact, 
a  levy  tor  the  purpose  of  dedicating  the  prop- 
erty to  the  paipose  oC  the  Juttemsot,  it  made, 
would  have  bem  a  aupnllulty;  fbr  tbe  Uen 
on  the  vmpaty  had  already  attached  by  rea- 
son ot  0ie  mortgage  contract  betwe«i  the 
parties.  Fteeman  on  Bxecutions  (2d  BU.)  vol. 
2.S  280. 

As  it  Is  ocmceded  tiiat  no  levy  was  actually 
made  or  attempted,  tiie  question  of  even  a 
conatructlTe  levy  cannot  arise.  The  sheriff 
claims  commissions  under  the  second  clause 
of  the  statute  dted.  The  question  for  deter- 
mination Is  therefore  thus  presented.  Is  a 
sheriff  l^lly  HiUtled  to  commissions  tor 
receiving  and  paying  over  money  on  the  sale 
of  real  property  sold  pursuant  to  a  decree 
and  order  of  sale  made  upm  the  foreclosure 
of  a  mortgage? 

The  learned  trial  court  decided  this  ques- 
tion In  tbe  negative,  and  in  his  written  deci- 
sion, which  appears  in  the  record,  hdd  that 
the  terms  of  the  statute  the  class  of  bstv- 
ices  wherein  the  sheriff  Is  allowed  to  charge 
the  commissions  thus  authorized  is  limited 
to  where  "lands  have  been  levied  on,  ad- 
rertlsed  and  sold."  We  think  tbe  court  was 
correct  In  this  couduslc^,  and  as  the  rea- 
soning by  which  it  Is  readied  Is  dear,  concise, 
and  logical,  we  have  adopted  a  portion  of  tbe 
decision  which  deals  with  the  Intmt  of  the 
Legislature.  The  trial  court,  after  p(^tlng 
out  that  tbe  sheriff  fee  act  was  first  enacted 
in  1861  (St  1861,  p.  247),  and  again  in  1865 
(St  ISei-es,  p.  886),  and  lastly  in  188S  (SL 
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1883,  p.  60),  and  Oat  the  flnt  cSaose  of  the 
Btstnte  we  Imve  quoted  has  remained  prac- 
tically undianged  by  tbese  enactmentB,  and 
Oie  second  and  third 'danses  vhoUy  mudiang- 
ed  except  as  to  tbe  rats  of  commlnioiu,  pro- 
ceeds: 

"We  hare  thus  tbree  dlffereDt  legislative 
bodies,  in  three  saeeesnTe  acts  of  Ae  Legisla- 
ture, passed  at  three  diiFerent  times,  In  a  pe- 
riod of  24  years,  using  sabstantlaUy  the  aame 
language  respecting  the  point  at  lasae,  and  un- 
der such  circnmstances  the  court  cannot  aa- 
same  that  fh^  overloiAed  the  fact  that  a  levy 
is  nnnecessary  In  executing  a  mortgage  foreclo- 
sure otdet  of  sale,  nor  can  the  coart  assume 
that  th^  nninteationally  omitted  the  term  'or- 
der of  sale'  In  the  second  and  third  <;Iaase8  here- 
inbef<m  set  ouL  Pursuing  further  the  question 
of  the  intention  of  the  Legislature,  we  find  that 
In  clause  1  a  fee  of  fUBO  is  [nvvided  for  making 
and  posting  notices,  and  advertising  for  sale 
on  order  (under)  any  order  of  sale.  It  seems 
unlikely  that  three  different  legislatiTe  bodies 
having  had  an  'order  of  sale'  In  mind  in  fram- 
ing dause  1,  and  in  providing  fees  to  the  sher- 
iff for  making  and  posting  notices  and  adver- 
tising for  sale  should  have  entirely  forgotten  an 
'order  of  sale'  in  framing  clauses  2  and  S, 
which  are  the  next  two  succeeding  dapsea  in 
the  act;  therefore  the  twm  'order  of  sale'  most 
have  been  Intentionally  omitted  by  the  Lei^ 
latnxe  in  framing  clauses  2  and  3.  Force  la 
added  to  this  condu^on  when  we  consider 
the  language  of  dause  3,  which  reads,  tor  com- 
missions for  recdving  and  paying  over  money 
on  execution  without  levy,  or  where  the  lan^ 
levied  on  sliall  not  be  sold  one-half  of  one  per 
cent*  In  thia  clause  both  the  terms  'process' 
and  'order  of  sale'  are  e&tlrdy  omitted.  If  in 
framing  dause  2  the  Iiegislature  Intended  that 
In  executing  an  <ad€i  of  aale  In  a  mortgage 
foreclosure  proceeding  tlie  sherllt  should  have 
commissionB  equivalrat  to  tiiose  allowed  In  levy- 
ing and  selling  under  an  execution,  then  why, 
in  framing  dause  three,  and  providiog  for  cer- 
tain commissions  for  spedfied  acts  done  under 
an  execution,  should  it  not  have  provided  tor 
similar  commissions  for  nmllar  acts  done  un- 
der an  OT^er  of  sale? 

"Under  the  langu^e  of  dause  8,  If  the  sher- 
iff, in  executing  an  ovdw  of  aale,  had  posted 
hia  uotieM  and  advertiasd  tlie  ouirtiaged  prop- 
erty for  saK  hot  did  not  sell  the  mortgaged 
property  because  before  the  sale  actually  oc- 
curred the  mortgagor  paid  the  amount  of  the 
jodgment  and  costs,  it  Is  clear  that  the  sheriff 
would  be  entitled  to  no  commissions,  because 
the  dause  dearly  provides  for  commissions  to 
be  paid  the  sheriff  only  in  executions;  i.  e., 
for  receiving  and  pay^  orer  money  on  ex- 
ecutiona  without  levy  or  where  the  land*  levied 
on  BhaU  not  be  sold.'  If  the  demurreia  In  this 
action  were  to  be  sustained,  section  2009  would 
have  to  be  construed  thus :  If  the  sheriff  receive 
and  pay  over  money  on  executi<Hi,  where  lands 
have  been  levied  on,  advertised,  and  sold,  he 
shall  receive  the  higher  rate  of  commissions.  If 
he  sell  the  lands  under  an  order  of  sale,  then, 
by  assuming  that  he  made  a  levy,  be  would  re- 
cdve  like  commissions.  If  he  receive  and  pay 
over  money  on  execution  without  levy,  or  where 
the  landa  levied  on  have  not  l>een  sold,  he  shall 


recdve  and  pay  over  money  on  an  order  of 
sale  where  the  lands  have  not  been  sold,  he 
shall  receive  no  commissions  whatever,  not* 
withstanding  the  fact  that  the  services  perform- 
ed In  the  latter  two  instances  are  Just  aa  neariy 
like  each  other  a*  are  the  apices  performed 
under  the  former  two  Inetanesa.  Clearly  this 
would  be  an  itttaiti(«al  omiadon  on  the  part  of 
the  Legislature,  and  a  court  would  be  making 
a  wide  departure  In  saying  that  audi  an  omis- 
sion was  the  result  of  an  oversight  on  the  part 
of  three  legislative  bodies,  where  a  difF««nt 
plain  construction  of  the  statute  ia  apparent, 
without  indulgli^  in  the  preramptlon  Oat  sdi^ 
an  overaigfat  was  made. 

"It  tiierefore  aeana  to  be  the  nune  reaaonaUe 
condnaion  that  the  Legislature  did  not  intend 
that  the  shwiff  should  receive  any  commission 
in  ^ecuting  an  ordo^  of  sale  In  a  mortgage  fore- 
doenre  proceeding." 

a%e  learned  district  attcwney,  ooiuud  toe 
appellants,  attadcs  tUB  condusloa  and  Oie 
reascms  asslsned  for  it  because  no  ecr^ 
wbaXever  Is  given  to  the  word  ''process"  In 
the  clause  under  which  the  sheriff  daima 
commissions,  thereby  deiwlTlnfr  him  of  eom- 
pensatltm  for  a  most  Impcnrtant  <rfBcial  act, 
namely,  receiving  and  paying  over  money  ob- 
tained tnm  a  sale  of  lands  under  a  decree 
and  order  of  sale.  He  contends  that  a  decree 
and  order  of  sale  comes  wittdn  the  meaning 
of  "prooesi^"  and  tliat,  as  a  levy  cannot  be 
made  under  a  decree  and  order  of  sale  in 
foredoBura  proceedings,  the  words  of  the 
danae  "where  landa  or  personal  Tpmp&ety 
have  been  levied  <»,  adrarllsed  and  sold" 
must  be  bdd  to  rdate  to  the  word  "exeat- 
tlon,"  In  order  to  effect  the  purpose  of  Hie 
L^^latore  In  sectiosi  2009  to  give  to  the 
sheriff  compensation  for  all  of  his  official 
acta. 

We  are  not  immlndfnl  of  the  statutory  role 
of  construction  Involved  in  these  contentions 
tliat  a  statute  must  be  given  such  reasoaable 
construction  as  will,  if  possibly  make  all  Its 
parts  harmonize  with  eadi  other  and  render 
them  consistmt  with  its  scope  and  purpose. 
The  purpose  of  section  2009  Is  undoubtedly 
to  give  the  sheriff  compensatlfm  In  fall  for 
all  of  his  offldal  acts,  but  it  Is  ai^>arent  from 
a  ccmsideratlon  of  the  secticHi  and  the  duties 
devolving  upon  him  that  It  was  not  the 
Intention  to  compensate  him  by  a  particular 
fee  for  every  offldal  act  Without  specify- 
ing the  offldal  acts  he  was  required  to  per- 
form without  fee  when  the  statute  Of  1883 
was  euacted,  aside  from  receiving  and  pay- 
ing over  money  obtained  from  the  execution 
of  an  order  of  sale,  whldn  in  our  Judgment  Is 
Induded,  it  is  suflldent  to  say  that  In  section 
17  of  the  act  It  was  recognized  that  officers 
under  the  fee  system  were  required  to  per- 
form certain  servloes  without  cbarga  It 
provides : 

"No  other  fees  shall  be  diarged  than  those 
spedally  set  forth  herdn,  nor  shall  feea  be 


receive  the  lower  rate  of  commissions,  but,  if  he  .  charged  for  any  other  aervieea  than  those  men- 
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tioDed  Id  this  act"  St  1883,  1  17,  p.  65;  sec- 
tion 2019,  Revised  Lawa. 

12]  So  It  caanot  be  aald  Out  the  oonstroc- 
tlOD  iHaced  upon  the  clause  in  queetiOD  limit- 
ing  the  services  to  be  compensated  by  com- 
missions to  Instances  where  the  lands  have 
been  levied  on,  advertised,  and-  sold  Is  con- 
trary to  the  Intent  Of  the  statute.  If  we 
were  to  transpose  the  language  of  the  dause 
so  as  to  effect  the  relation  of  the  phrase 
"levied  on,"  etc^  to  the  word  "ezecatlon,"  It 
would  neverth^ess  be  a  strained  construction 
to  believe  that  the  L^ldature,  having  pro- 
vided for  a  small  fee  for  making  and  posting 
notices  of  an  order  of  sale  in  the  preced- 
ing clause,  would  have  resorted  to  the  gen- 
eral term  of  "process"  to  indicate  an  fflrder 
of  sale  in  the  succeeding  cdause,  where  large 
commissions  might  be  involved.  Statutes  of 
this  kind  are,  as  a  rule,  strictly  construed 
in  favor  of  the  person  from  whom  fees  are 
sought  to  be  collected.  2  Lewis'  Sutherland, 
Statutory  Construction  (2d  Ed.)  {  714.  To  be 
allowed  they  must  be  clearly  expressed.  The 
tendency  of  public  officers  entitled  to  fees 
for  th^  services  to  construe  the  statutes 
allowing  th^  liberally  may  be  at  the  founda> 
tion  of  this  rule. 

[t]  The  Legislature  Is  presumed  to  have  a 
knowledge  ot  the  state  of  the  law  npon  the 
subjects  upon  whldi  It  legislates.  It  most 
have  known  that  a  levy  Is  unnecessary  where 
property  la  sold  nnder  an  wder  ot  court  to 
satisfy  a  UMHtgage  i  and*  Indolilng  this  iwe- 
sumptlMi,  if  It  intttided  that  oommlsrttMU 
dionld  be  charged  In  such  a  case.  It  woold  not 
have  used  langusge  (Nearly  in<i*«^*inj  that 
a  levy  is  necessary. 

The  purpose  of  the  law  In  allowing  com- 
mlaslons  for  receiving  and  paying  over  mon^ 
on  execntlon  and  withholding  compensation 
for  the  same  services  performed  pursuant  to 
a  sale  nndw  order  ot  coort  In  foredosnze 
proceedings  Is  not  obscure.  As  pointed  out 
by  tile  trial  oonrt,  an  officer  acting  nnder  sodk 
an  order,  if  be  obtyB  it  strictly,  Incnn  no  lia- 
bility, whll^  on  the  otber  hand,  he  Is  liable 
tor  the  conseauoices  of  an  Ulegal  levy.  It  is 
therefore  quite  probable  that  the  Legislature 
believed  that  the  sheriff  was  entiaed  to  cmn- 
missi(WB  <m  ^ecutlcms  on  account  of  Uie  lia- 
bility to  which  be  was  exposed.  Counsel  for 
appellants  contends  that  this  inference  is  re- 
futed by  other  provisions  of  the  section  which 
provide  comp^isatLoos  tor  all  official  acts  in- 
cident to  levy  and  sale.  An  examinatltm  of 
the  fees  provided  for  such  services,  which  do 
not  appear  to  be  proportionately  larger  than 
for  other  services  in  section  2009,  convinces 
us  that  they  were  Intended  as  compensation 
for  expense  and  trouble,  and  not  allowed 
upon  the  basis  of  contingent  liability. 

Tlie'cnse  of  Jurgens  v.  Ha  user,  19  Mont 
184,  47  I^.  809,  is  cited  by  counsel  for  ap- 
pellants as  an  authority  against  our  omstrac- 


tion  of  the  statute.  In  the  Montana  case 
there  had  been  a  forecloeure  sale  to  the  Judg- 
ment creditor,  and  the  action  was  for  coUeo- 
tloD  of  commissions  under  a  clause  substan- 
tially the  same  as  the  clause  in  qnestlcai  in 
this  case.  The  Montana  statute  In  respect  to 
commissions  (omitting  the  rates)  provides: 

"For  commiBBtons  for  receiving  and  paying  ' 
over  money  on  execution  or  other  process,  when 
lands  or  personal  property  have  been  levied  on 
and  sold.  •  •  •  For  commissions  for  receiv- 
ing and  paying  over  money  on  process  without 
levy  or  yrheu  the  lands  or  goods  levied  on  are 
not  sold.  •  •  • "  PoL  Code  1896.  {  4634. 

The  question  decided  in  Jurgens  v.  Hauser 
was  that  the  sheriff  was  entitled  to  commis- 
sions on  the  thewy  that  he  does  reoelve  and 
pay  over  m<xiey  on  process  when  be  sells 
mortgaged  pr(^)erty  to  the  Judgment  credi- 
tor at  a  foreclosure  sale,  whether  the  money 
actually  passes  from  the  latter  to  him  or  not. 
In  deciding  this  questlcm  the  court  must 
have  concluded  that  cwnmlsslons  were  due 
under  the  clause  of  that  statute  whi4^  is 
similar  to  the  one  In  question  here.  But  it 
appears  from  the  (H^lon  In  that  case  that 
a  levy  was  actually  made  by  the  sheriff,  not- 
withstanding the  sale  was  pursuant  to  fore- 
closure  proceedings.  Tt^  court  said: 

"An  order  of  sale  and  execution  was  duly 
Issued.** 

And  again  In  anoCher  part  of  the  opinion 
the  court  said: 

"Adoptlag  tiiis  reasoning  to  our  statates,  we 
find  that  t£e  sheriff  i>erformed  his  whole  duty 
in  the  premises,  and  that  the  jodgment  creditor 
has,  by  the  levy  and  sale,  acquired  that  which, 
as  between  him  and  tt«  mort^gor,  is  mon^  re- 
estved  and  paid  over  on  process,*'  eta 

The  weakness  of  Jwegem  t.  Banser  as  an 
autbortty  for  appellant  on  the  constmctlai 
of  the  clause  in  qnestloo  is  apparent,  be* 
cause,  so  far  as  the  opinkm  disdosos,  the 
oonrt  did  not  regard  an  execution  and  levy 
as  entirely  snpeierogatory  In  a  foredosure 
proceeding,  and  tartbsx  because  tifte  qneatlon 
before  us  was  Inddaitally  dedded  there. 

[4]  It  l9  Insisted  that  long  inactlce  by  the 
legal  profession  and  officers,  and  acquiescence 
by  the  Legislature  in  apptilants'  otmstruction 
of  the  dause,  should  have  weight  In  ascer- 
taining the  legislative  Intent  Contempo- 
raneous constructl(»i  of  this  kind  Is  often  re- 
sorted to  where  the  language  of  tiie  statute 
13  of  doubtful  import  (Lewis'  Sutherland  Stat- 
utory Construction  |  472),  but  .the  meaning 
of  the  clause  to  allow  the  sheriff  commissions 
only  when  the  lands  or  perstmal  property 
have  been  levied  on,  advertised,  and  sold  Is 
too  plain  to  InvtAe  this  extraneous  aid. 

The  judgment  ot  the  court  to  affinned. 

COLEMAN,  C  J.,  ooncora. 
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SANDEIRS,  J.  (dlBSoitln^.  We  most  ae- 
same  ttiat  tiie  Leglslatore  used  the  words 
"ezecntlon  or  process"  with  full  knowledge 
of  their  legal  meaning:,  are  as  old  as 

conrti.  Under  oar  j>ractloe  there  are  but 
two  ways  to  enforce  a  final  Jndgmoit  One 
Is  by  execution,  and  the  other  Is  by  a  certified 
copy  of  the  lodgment  Section  6284,  Bev. 
laws.  The  first  la  the  proper  mode  where 
the  Judgment  Is  for  tibe  payment  of  money ; 
and  the  second  is  the  proper  mode  where  the 
judgment  requires  the  performance  of  any 
other  act  A  Judgment  which  directs  the 
sale  of  spedflc  property  to  satisfy  a  mort- 
gage or  other  lien  upon  it  falls  within  the 
seccnd  <ia88,  and  is  to  be  aiforoed  by  the 
proper  officer  under  a  certifled  ctHiy  of  the 
Judgment  Heyman  t.  Babcocb,  80  Oal.  867. 
The  decree  or  Judgment  Is  not  self-executing. 
It  must  be  enforced  by  some  person  auflior* 
Iced  by  law.  Tbe  sheriff  of  the  county  where 
the  incumbered  property  Is  situated  la  that 
person.  Sectloa  6C01,  Rer.  Laws.  A  Judg- 
ment of  foredosnre  directing  the  sale  of 
mortgaged  premises  the  sherifT  is  "pro- 
oen."  and,  by  analogy  to  ttie  former  equity 
fw«ctlce,  Indndes  "order  of  sale."  Tregear 
T.  Bttwanda  Water  Ckk.,  76  Gal.  637,  18  Pac 
668^  8  Am.  St  Bepi  246;  Welnsteln  t.  Her^ 
man,  81  N.  J.  Slq.  236^  8S  AtL  974.  In  this 
sense  tbe  term  "procees"  is  used  In  0ib  paiv 
ticular  provision  of  the  general  law  concern- 
ing the  compauntion  sherlfl&.  It  Is  added 
to  tbe  term  "ezacutlon"  designedly,  and  as 
thus  Inserted  Is  intended  to  oomprdwnd  some- 
thing more  than  mere  ececutUm.  It  Is  not 
mere  tautology  and  must  be  allowed  an  oper- 
ation as  eztenslTe,  If  not  more  extensire, 
than  "esecntlai";  pQjerwise  tliere  would  be 
no  purpose  tbr  its  having  beoi  inserted  In  Che 
proTlsloD.  Bat  my  Associates  by  a  too  rigid 
Interiffetatloa  of  the  word  "leTisd"  as  a>- 
idled  to  the  term  "process"  have  excluded  the 
latter  from  the  provision  altogether — I  think 
in  opposition  to  the  context,  spirit  and  pur- 
pose of  the  law. 

It  nK»t  be  ctmceded  that  the  sheriff  does 
not  bear  »ucb  relation  to  the  court  that  he 
must  take  notice  of  Its  ord^  and  Judgments 
and  without  process  carry  into  eflfoct  those 
that  require  the  aid  of  a  ministerial  officer. 
Heyman  r.  Babcock,  siipra.  The  general  rule 
Is  that  process  Is  the  authority  of  the  sheriff 
to'  act  Whether  it  be  styled  execution  or 
process  is  immaterial,  and  when  a  statute 
allows  him  a  specified  compeisatlon  for  exe- 
cuting either  in  any  case  that  involres  the 
receipt  and  paying  over  of  money,  if  he  Is 


gnUty  of  no  dn«lictton  in  the  foil  and  com- 
plete performance  of  the  mandate  of  the 
court,  no  legal  reason  Is  suggested  why  be 
should  not  receive  the  compensatlcm  specified. 

In  support  of  tiie  conclusion  reached  by 
my  Associates  it  is  in  effect  reasoned  that; 
since  the  ohject  of  a  levy  is  to  create  a  lien 
np<Hi  the  land,  to  Indicate  by  some  act  of  Hie 
officer  the  particular  pr(^}ert7  which  he  In- 
tends to  sell,  and  that  since  the  Judgment 
itself  dealgnatee  the  pr<^>erty  to  be  sold, 
there  Is  no  occaslcm  for  levy  In  case  of  fore- 
closure. I  concede  that  it  is  not  necessary 
for  the  Bhffliff  in  such  case  to  go  uixm  the 
land  to  make  a  formal  levy,  but  my  attention 
has  not  been  directed  to  any  authority  that 
dispenses  'with  the  necessity  or  requirement 
tiiat  the  sheriff  must  by  some  unequivocal  act 
manifest  the  intent  to  appropriate  the  de- 
scrlbed  property  to  sale  for  the  satisfaction  of 
the  writ  or  process  where  the  Judgment  is 
already  a  lien  upon  the  property  to  be  sold. 
The  mle  Is  well  established  that,  -(rtiere  the 
Judgment  under  which  real  property  is  sold 
under  uecutlon  Is  a  lien  upon  the  land  sold, 
it  is  a  sufficient  seizure  and  levy  under  the 
execution  to  give  the  statutory  notice  of 
sale  of  the  land  under  execution.  Lehnhardt- 
r.  Jennings,  lid  Oal.  192,  48  Fac.  66,  61  Pac. 
18S;  Crocker  on  Sheriffs,  |  600.  The  same 
rule  applies  upon  a  foredosure  decree.  By 
the  advertisement  the  seizure  becomes  com- 
I^ete  and  renders  the  property  subject  to  the 
Judgment  or  decreeu  Unlm  Dime  S.  I.  Co. 
V.  Anderson,  83  N.  T.  174.  In  the  absence  oC 
some  spedsl  i»t) vision  in  the  Judgmoit  or  de- 
cree to  execute  a  sale  of  real  property  under 
a  Judgment  of  foreclosDre  ttie  iffocedure  la  the 
same  as  that  provided  foe  sale  under  writs 
of  execution  issued  against  real  property  of 
the  JocU^cnt  debtor.  The  cnrder  of  ttie  court 
in  8u<^  case  Is  accompanied  with  like  duties 
and  responsibilities  In  ooa  case  as  In  that 
of  the  othw  and  is  f<rilowed  by  lite  conse- 
quences in  case  of  dereliction. 

This  construction  &t  the  provision  is  in 
accordance  with  the  Intentiw  of  the  Legisla- 
ture and  that  applied  for  more  than  a  half 
cratury  by  gentlemen  of  the  profession  and 
persons  affected  by  its  operatlcm.  I  concede 
that  it  may  be  that  in  some  Instances,  by 
reason  of  this  construction,  the  sheriff  is 
the  best  paid  officer  in  the  state,  and  I  am 
Impressed  that,  since  It  is  now  flie  policy  of 
the  law  to  place  such  office  upon  a  salary  basis, 
the  provision  as  it  now  reads  Is  properly  a 
subject  for  future  legislation,  but  this  Is  a 
matter  that  does  not  vnoiaenx  coorts. 
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KINGSBUBT  T.  COFREN.  (Nbw 
(Sapreme  Court  of  Nerada.    Ifardi  8,  1920.) 

1.  Pleading  «=»192(2>— Oomplaiitt  aoaiubt 
adhihisikatob  both  ib  bkpbebbittatite 

AND  PBBflOIfAI.  OAPAOITT  NOT  DUCUSmABU 
-TOB  VnOBBTAINTT, 

Wh«re  defendant  in  claim  and  deliTery,  or 
nplerin,  vaa  ned  both  as  an  Indtvidual  and 
u  admiuiatmtor,  Uie  Uet  was  not  a  groond  of 
demurrer  for  an  certainty  or  ambiguity. 

2.  EXEOXm)B8  AND  ADHtNISTBATOBS  111(8) 

--G0MPX.AZST   IN    clahc   and  deutot 

AGAXNOI  ADIONISIBATDB  BBLD  NOT  TO  RATE 

CAvam  or  action  in  inditidtjai.  qapacitt. 
Complaint  In  action  In  daim  and  deUvery, 
or  replevin,  against  an  adminiatrator  both  per- 
sonally and  tn  his  represmtatlTe  capacity,  which 
charged  that  defendant,  having  obtained  the 
property  from  plaintiit  by  falsa  represratationB, 
thereafter  caused  it  to  be  Inrentorled  and  ap- 
praised as  the  property  of  the  estate  etc.,  did 
not  state  a  cause  of  action  against  defendant 
as  an  individual. 

3.  BXKOUTOBS  AND  ADMININTBA30BB  <aT  111(8) 
— GoUPLAIHT  AOAXN8T  ADMXNISTRATOS  IN 
FXBSONAL  AND  BBPBB8BNTATXTB  OAFAOITT 
KUffr  BTATB  0AU8X  OF  ACTION  AGAIN*!  BXU 

IN  BOTH. 

Tbongh  in  scnne  drcnrostances  a  defendant 
may  be  sued  both  as  an  IndlTidual  and  as  ad- 
ministzator,  in  saeh  a  snit  die  ctHnplaint  mnst 
state  a  cause  of  aetlwi  against  tlie  party  in 
both  capacitiefl,  or  be  demnrrable; 

4.  EXECUTOBB  AND  ADKiniBIBATOBB  4=>430— 
ADUINIBTBATCn  NOT  XJABLB  IN  BOTH  FBB* 
BONAI.  AND  BEPBBSBNTATmB  OATAOITT  FOB 
WITHHOLDING  PBOPIBTT. 

An  administrator  conld  not  hold  possession 
of  i^alntUFs  personal  property  both  as  an  in- 
dlvidnal  and  as  administrator,  nor  oould  plain- 
tiff  in  claim  and  delivery  charge  the  administra- 
tor with  holding  ths  pmperly  in  both  capadtieB. 

B.  Pleading  4a>12— Plaintot  sEBBUfa  bb- 

OOTBBT  OF  FEB80NAX.Tr  FBOV  ADIONISTBATM 
IdTST  AIUOB  IN  WHAT  OAPAOITT  IT  IB  BBLD, 
THOUQH  KNOWN  TO  IHEnNDAllT. 

The  mere  fact  that  defendant  to  claim  and 
delivery,  sued  In  his  i>er8onal  and  representa- 
tive  capacity,  knows  in  which  capacity  he 
claims  ^e  property  sought  by  plaintitE,  does  not 
rdieve  plaintiff  from  the  necessity  of  alleging  in 
which  capacity  defendant  holds  it;  the  role 
Uiftt  facts  pecnliarly  within  the  knowledge  of 
defendant  need  not  be  alleged  with  the  umial  de- 
gree of  exactness  not  apE^ying  when  the  allega- 
tioii  la  easential  to  prinu  fade  tight  of  re- 
covecy. 

Ql  Pleading  e=>lS  —  Ooufiaint  against 

ADUINIBTBATOB  NOT  UNCEBTAIN  AS  TO  CA- 
PACITT  IN  WHICH  DEFENDANT  HELD  PBOP- 
BBTT. 

Oomidaint  in  daim  and  delivery  against  an 
administrate  in  Us  personal  and  repieamta- 
tive  capadty,  alleging,  first,  that  defendant  lis^ 
ed  and  described  the  property  in  question  as 
that  of  his  decedent's  estate,  and,  second,  that 


h«  daimed  it  as  llis  pxopeity  of  sodi  estate, 
while  there  was  a  total  abswee  of  any  aBega- 
tion  that  he  held  w  daimed  as  an  individual* 
was  not  nncertain  or  amblgnoos  as  to  the  ca- 
pacity In  which  It  diaifed  deftadant  with  hold- 
ing the  property. 

Appeal  trom  Dlstriet  Court,  Washoe  Coun- 
ty ;  TbCBoa  F.  Iforan,  Judge. 

Action,  by  Yerd  Klngsbiuy  against  John  Y. 
Copren,  individually  and  as  administrator  of 
the  estate  of  Thomas  J.  Trigging,  deceased. 
Frmn  a  Judgmrat  for  defendant  on  demurrer 
to  the  ccunplalnt  plalntlfr  aioeals.  Beveraed, 
with  Ijistmctlons. 

Mack  A  Green,  of  Beno,  for  appdlant 
Flatt  A  Sanfiord.  of  Canon  City,  for  re- 
OondttDt 

COLBUAN,  a  J.  This  is  an  action  in 
claim  and  delivery,  or  r^levln,  as  known  at 
common  law. 

As  appears  from  tlie  title  of  the  action.  It 
was  instituted  against  the  defendant  both  In 
bis  indivldaal  and  representative  capacities. 
The  complaint  alleges  the  death  of  Higgins 
and  the  appolntmait  and  quallfl cation  of 
Copren  as  administrator  of  the  estate  of  the 
deceased.  It  is  tb«i  alleged  that  at  the  time 
of  bringing  the  suit  plalutlfl  was,  and  for  a 
long  time  prior  thereto  had  been,  the  owner 
of  a  certain  diamond  ring  and  stick  pin,  of 
the  o^nregate  value  <MC  $1,100.  It  is  then  al- 
leged: 

"lY.  That  on  t^e  6th  day  of  January.  1910, 
at  the  dty  of  Reno,  county  of  Washoe,  state  of 
Nevada,  the  said  defendant  wrongfully  obtain- 
ed and  came  into  possession  of  said  personal 
property  by  falsdy  r^reaenting  to  plaintiff 
that  be  would  promptly  return  the  same;  that 
he  had  made  apidleatlon  tor  letters  of  adminis- 
tration of  tiis  estate  of  Thonms  J.  Higglns,  de- 
ceased; that  it  was  nacewary  tar  talm  to  have 
possesrion  of  said  propoty  In  order  to  sat- 
isfy all  persons  interested  in  said  estate  that 
all  property  heretofore  owned  by  said  deceased 
was  being  prc^rly  administered ;  that  plaintiff 
was  ignorant  of  the  requirements  of  such  ad- 
ministration and  delivered  said  property  to 
said  defendant,  In  faith  upon  hia  promise  to 
promptly  return  the  same,  and  said  defmdant 
did  promise  to  prompfly  retnxn  tiie  Same,  but 
ever  since  and  still  retains  the  possstrion  there- 
of, and  has  neglected  and  reused  and  still  neg- 
lects and  refuses  to  deliver  the  same  to  plaintiff, 
and  thereafter  listed  and  described  the  same 
in  the  inventory  and  appraisement  of  the  estate 
of  Thomas  J.  Higgins  as  the  property  of  said 
estate,  and  daims  the  same  as  property  there- 
of.** 

The  complaint  tbesi  allegcB  that  plaintiff 
demanded  of  defendant  the  possession  of  said 
personal  property,  but  ttuit  he  refused,  and 
still  refuses,  to  ddlvrar  the  same  to  her.  It  is 
also  alleged  that  the  personal  xntqterty  In 
question  was  not  taken  for  a  tax,  assessment, 
or  fine  pursuant  to  statute,  or  seized  under 


4E3For  other  cbmb  see  tame  topic  and  KBT-NUMBER  la  all  Kv-Nunbwed  DlseMa  and  Indnes 
•Petition  tor  rehearing  denied  IW  Fae.  — . 
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any  execution  or  Jndgiiwit  against  tbe  proD- 
ertj  of  the  plaintiff. 

Tbe  complaint  concludes  with  the  usual 
prayer  for  possession  of  die  perstmal  proper- 
ty in  question,  or,  in  case  pococcslon  cannot 
be  had,  for  damages. 

To  tbe  complaint  a  d^nrrw  was  filed,  set- 
ting forth  frnir  grounds;  one  b^ng  tiiat  the 
complaint  Is  ambiguous  and  iine«talii  in 
that-- 

"It  cannot  be  understood  from  said  cwnplalnt 
whether  the  defeadaot  In  this  action  is  being 
sued  personally  or  whether  he  is  being  sued  in 
his  offidal  capacity.  Mor  does  it  state  whetlier 
or  not  Jadgment  Is  desired  from  the  personal 
estate  ot  tbe  defendant  or  from  the  estate  he 
la  offlelally  mansgtng." 

The  court  sustained  the  demurrer  upon  tbe 
ground  of  uncertainty.  Plaintiff  declining  to 
amend  her  complaint,  judgment  was  entered 
in  favor  of  defendant  for  his  costs.  From 
this  Judgmrat  an  appeal  has  been  taken. 

[1]  To  tbe  contention  of  respond^t  as  stat* 
ed  in  the  first  sentence  of  the  matter  which 
we  have  quoted  from  the  demurrer  we  ttiinlc 
we  need  derote  but  little  nmslderatlon.  It  Is 
dear  that  the  defendant  was  actually  sued 
both  as  an  Indlridual  and  as  administrator. 
This  la  not  a  ground  ct  demnrr»  for  uncer- 
tainty or  ambiguity.  If  dtiEttidant  is  ImprtH^- 
erly  Jidned  In  two  capacities,  or  if  tbe  com- 
plaint falls  to  state  a  cause  of  action  against 
him  In  either  of  the  capadtles  In  which  be  is 
sued,  it  may  be  tliat  the  demurrer  should 
have  been  snstalned  upon  one  or  more  of  tbe 
other  grounds  stated  therein. 

[2]  Tbe  complaint  does  not  state  nor  un- 
dertake to  state  a  cause  of  actira  against  the 
defendant  as  an  individual,  but  it  does  under^ 
take  to  state  a  cause  of  action  against  him  as 
administrator.  We  held  In  the  recent  case  of 
Nielsen  v.  Bebard,  43  Nev.  — ,  183  Pac.  984, 
that  to  state  a  cause  of  action  In  replevin  it 
must  be  shown  that  tbe  spedSc  property  is  in 
possession  of  the  defendant  at  the  time  of 
bringing  the  suit  Nowhere  In  tbe  complaint 
Is  there  a  statemrait  of  a  fact  from  whldi  it 
might  be  Inferred  that  plaintiff  sought  to 
diargei  that  defuidant  had  possession  of  the 
property  In  question  in  bis  Individual  c^^d- 
ty.  On  the  other  band,  tbe  allegation  of  the 
oomplamt  negatives  that  idea,  whweln  it  Is 
charged  Qtat  tlie  defendant  "ttiereafter  Us^ 
ed  and  described  the  same  [property  in  ques- 
tion] In  the  Invwtory  and  appralsemrat  of 
tbe  estate  of  Thomas  J.  Higgtw^  as  tbe  prop- 
arty  of  said  estate,  and  dalms  tbe  same  as 
pn^rerty  thorecf." 

[a,  4]  While  It  Is  true  that  In  some  drcum- 
stances  a  d^todant  may  be  saed  both  as  an 
Individual  and  as  administrator.  It  Is  also 
true  that  when  so  sued  the  complaint  must 
state  a  cause  ct  action  against  tbe  party  in 
both  capadtles,  or  suffer  the  consequoices. 
In  tbe  very  natnre  of  things,  the  defendant 
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could  not  hold  possession  of  the  personal 
property  in  question  both  as  an  Individual 
and  as  administrator,  nor  could  plaintiff 
charge  the  defendant  with  holding  the  prop- 
erty in  both  capacities,  because  sudi  an  alle- 
gaUon  would  be  tncfmslstttat  as  to  a  matter  of 
fact.  Nelson  v.  Smith,  42  Mer.  802, 176  Pifi 
261, 178  Pac  628. 

[B]  And  the  mere  fact  that  defendant 
knows  in  which  capadty  be  claims  the  prop- 
erty would  not  relieve  tbe  plaintiff  from  the 
necessity  of  alleging  in  which  capadty  he 
holds  It ;  for  while  it  is  a  general  rule  that 
facts  peculiarly  within  the  knowledge  of  the 
defendant  do  not  have  to  be  alleged  by  the 
plaintiff  with  the  same  degree  of  exactness 
as  if  such  were  not  the  fact,  when  the  matter 
Is  such  that  Its  allegation  "is  essential  to  the 
apparent  or  prima  fade  right  of  recovery," 
this  rule  has  no  application.  21  R.  C.  L.  486. 

[I]  In  view  of  the  aU^tlon  of  the  com- 
plaint, from  which  it  appears  (1)  that  the  de- 
fendant listed  and  described  the  property  in 
question  as  the  property  of  the  estate,  and  (2) 
that  he  claims  it  as  property  thereof,  and  of 
the  further  fact  that  there  is  a  total  absence 
of  any  allegation  that  the  defendant  holds  or 
claims  the  property  a^s  an  Individual,  we  think 
It  cannot  be  said  that  the  complaint  is  uncer- 
tain or  ambiguous  as  to  tbe  capacity  In  whidi 
the  complaint  charges  the  defendant  with 
holding  the  property. 

It  follows  that  tSte  Judgment  must  be  re* 
versed. 

It  Is  ordered  that  the  Judgment  be  reversed, 
with  instructions  to  tbe  lower  court  to  permit 
tbe  plaintiff  to  reform  her  complaint  In  such 
manner  as  she  may  be  advised. 

8ANDBBS  and  DUGKEB,  33^  concur. 


BNDE&UAN  T.  AUBXANDEB.    (No.  M2tk) 

(Supreme  Court  of  Colorado.    Jan.  6,  1020i 
Rehearing  Denied  March  1,  1920.) 

1.  ExsuFTions  «=»76— Not  apfuoabue  to 

OBXMIHAL  CABGS. 
Rev.  St.  1908,  |  3^8,  exempting  certain 
property  from  aale  under  execudon,  has  no  ap» 
plication  to  aa  execution  in  favor  of  the  people 
to  satisfy  jadgment  of  fine  or  oosta  in  criminal 
casea 

2.  ExmcPTiONB  4=376— Aix  fbopebtt  subject 

TO  8EIZUBE  TO  SATISFY  3VDQUEKT  IN  CBIM- 

ZNAL  CASE. 
Under  Rev.  St.  190S,  {  2009,  relating  to 
exemptions  in  criminal  cases,  section  2018,  as 
to  coQunitment  until  fine  is  paid,  and  section 
2012;  as  to  discharge  from  further  imprisonment 
of  perscm  having  no  estate  wherewith  to  pay 
fine  and  costs,  all  property  of  one  convicted 
is  subject  to  seixure  to  satisfy  judgment  of  fine 
or  costs. 

Garriguea,  0,  J.,  and  Scott,  J.,  dissenting. 


>ror  otber  caMi  sm  asm*  tople  and  KBT-NUHBBR  In  all  KCT-Numbered  Dlsesta  and  Indexes 


Digitized  by 


Google 


730 


187  PACIFIC 


SEPOBTKB 


(Colo. 


En  Banc. 

Bnor  to  District  Ooart,  La  Plata  Oomdy; 
W.  N.  Searc7,  Judge. 

Action  by  Jos^h  Eadennan  agaliut  Jdm 
H.  Alexander,  Sfaerlff  of  La  Plata  Coonty. 
Judgment  tor  defoidant,  and  t^alntlff  brings 
error.  Affirmed. 

This  was  an  action  by  plaintiff  In  error 
against  d^endant  In  error  under  section 
3634,  Rev.  Stat.  1008,  for  damages  In  the  sum 
of  9705  for  sale,  under  execution,  of  certain 
of  plaintiff's  property  claimed  by  him  as 
exempt  The  amount  prayed  for  Is  three 
times  the  value  of  the  property  so  sold.  The 
execution  In  question  was  Issued  on  a  Judg- 
ment against  plaintiff,  and  In  faror  of  the 
people,  fQr  the  costs  of  a  certain  prosecution 
In  which  plaintiff  was  convicted  of  burglary. 
The  Judgment  in  the  Instant  case  was  enter- 
ed on  the  pleadings,  on  defendant's  motion. 
Allegations  which  under  the  motion  must  be 
taken  as  true  bring  plalatlfl  and  the  proper- 
ty in  question  within  the  terms  of  section 
3628.  Rev.  Stat  1908  Of  appUcablcd.  which 
exempts  from  "sale  upon  any  aecatlon 

*  *  *  woAing  animals  to  the  value  of 
two  linndred  dollars  •  •  •  owned  by 
any  person  being  the  head  of  a  family  and 
residing  with  the  same  •  •  *  and  the 
tools  and  implemoits  •  •  *  used  and 
kept  for  the  purpose  of  carrying  on  his  trade 
or  business,  not  exceeding  two  hundred  dol- 
lars In  value.'* 

Perkins  ft  Perkins,  of  Darango,  for  plain- 
tiff In  error. 

George  W.  lAne,  John  B.  O'Rourke,  and 
Bnssel  ft  Beeee,  all  of  Durangt^  for  defend- 
ant In  error. 

BTJBKE,  J.  (after  stating  the  facts  as 
at>ove).  [1]  The  sole  question  for  our  con< 
slderatlon  Is: 

"Does  said  section  3628  have  any  application 
to  an  execution  Issued  in  favor  of  the  {leople  to 
satisfy  a  judgment  U  fine  or  costs  In  a  criminal 
camr 

Onr  statute  governing  executions  In  crimi- 
nal cases  provides: 

"The  property,  real  and  personal,  of  every 
person  who  shall  be  convicted  of  any  ot  the 
ofl^aes  pnntadied  by  this  diapter  dull  be  bound, 
and  a  lien  is  hereby  created  on  the  pnqiwty 

*  *  *  so  tar  as  will  be  suflScient  to  pay  the 
fine  and  costs  of  prosecution  *  *  •  which 
property  so  to  be  levied  upon  shall  be  advertised 
as  in  civil  cases  and  sold  for  what  it  will  bring. 
It  shuU  be  no  objection  to  the  selling  of  any 
property  under  such  execution  that  the  body  is 
in  custody  for  such  fine  and  costs."  Section 
2009,  Rev.  Stat.  1808. 

[2]  We  an  ct  tihe  opinion  that  section 
8628,  Bar.  Stat  1906,  exempting  certain 
propwty  from  sale  under  exeeatiui,  relates 
solely  to  clvU  actlOBS,  and  that,  nnder  the 
proTlslGns  of  sectiDn  2009,  Bev.  Stat.  1808, 


rating  to  executions  In  criminal  caaes,  all 
the  pn^rty  of  one  amrlcted  la  liable  to 
seizure  thereunder.  This  eonclwslon  aeems 
to  us  correct  for  two  reaaons: 

First  Both  these  sections  have  come  down 
to  us  practically  ondianged  from  the  time 
of  tbelr  first  adoption  in  U61.  Section  8828 
at^rs  first  as  part  of  an  act  concerning 
Jodgmoits  anil>  ezecntionB  (Lavn  ot  1881, 
p.  264);  next  as  a  part  of  chapter  48,  Ber. 
Stat  1868;  nnt  as  -a  part  of  diapter  63, 
Gen.  lAws  1877;  next  as  a  part  of  <jhapter 
60,  Gen.  Stat.  1883;  next  as  a  part  oC  diap- 
ter 76^  Ber.  Stat  1006.  The  title  <tf  each  of 
said  dbapt«a  1b  "Jndgments  and  Execn- 
tiknu,"  and  no  part  of  any  one  <tf  them,  and 
no  part  of  said  act  ot  18(0,  reCeis  ezinressly 
to  criminal  law. 

Section  2009  appears  first  as  part  ot  "an 
act  concerning  criminal  Jurisprudarce" 
(Laws  ol  1881,  p.  290;  next  as  a  part  of 
diapter  22,  Ber.  Stat.  1868,  entitled  "Crimfauil 
Code^;  n«xt  aa  a  part  ot  diapter  24,  Gen. 
Laws  1877,  entitled  "Orlminal  OoAe^;  next 
as  a  part  of  chap^  2B,  Oen.  Stat  1863,  en- 
tiUed  "Criminal  Code";  next  as  a  part  of 
diapter  85,  Rev.  Stat  1908,  entitled 
"Grlmeaf*) ;  and  no  part  of  any  one  of  said 
chapters,  and  no  part  ct  said  act  ot  1861, 
refers  expressly  to  dvll  actions. 

Statutory  provision  cmtained  In  acts  or 
diaptras  relating  entirely  to  dvll  actions 
will  not  be  construed  to  extend  to  criminal. 
Partcer  v.  People,  7  OcAo.  App.  66,  42  Pac. 
ITS;  Tan  Houton  r.  Pe<vle,  22  Colo.  63-55, 
48  Pac  137. 

"The  provision  relied  on  is  found  in  the  Civil 
Code,  which  relates  alone  to  procedure  in  civil 
actions,  and  by  Its  title  is  confined  to  that  kind 
of  Utigatiaa.  It  can  have* no  application  In 
erlmiiial  esses.**  KUnk  t.  ftt^le,  16  Colo.  467, 
469,  27  Pae.  1062. 

In  the  case  of  Saunders  v.  People  ^o. 
8627)  165  Pac.  781,  the  aM>lication  aC  section 
604,  Goi.  Stat  1883,  to  a  criminal  case  was 
in  question.  The  plaintiff  In  error  had  been 
convicted  in  a  criminal  case  in  the  county 
court,  .  and  Judgment  for  costs  entered 
against  ber.  One  of  the  Items  of  costs  was 
"Jury  fees,  mileage  and  per  dim,  9118.60." 
It  appears  that  18  Jurors  had.  been  summon- 
ed by  order  of  court  oa  open  voiire.  Section 
604,  Gen.  Stat  1888  (which  is  section  1632, 
Bev.  Stat  1906),  provides: 

"In  any  action  pending  before  Ae  county 
court  ^tfaer  party  may  have  a  jury  summoned 
to  try  the  same,  by  advandng  fees  for  the  pay- 
ment of  such  jurors,  and  when  judgment  sliall 
be  rendered  in  fiavw  of  the  party  demanding  a 
trial  by  jury,  nich  party  shall  recover  the  fees 
paid  by  him  for  sudi  jurors,  of  the  adverse 
party,  and  have  the  amount  thereof  taxed  as  a 
part  of  the  costs  In  the  case." 

Tbla  question  the  conrt  disposed  ot  by  say- 
ing "that  statute  applies  to  dvll  and  not  to 
criminal  cases."  The  sectloa  so  constmed  Is 
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a  part  of  diapter  22,  Gen.  Stat.  1883,  enti< 
tied  "Ootmty  OoortB."  It  omtalns  no  lan- 
gaage  In  any  of  Its  sections  spedflcally  re- 
lating to  crtmtnal  cases.  It  Is  section  680, 
e.  28,  Gen.  Laws  of  1877.  The  tlQe  of  that 
<4iapter  Is  alM>  "Oonnty  Gonrts."  It  was  a> 
proved  Manih  22,  1877.  Tbe  title  tliere  In 
full  Is  "An  act  to  repeal  all  existing  laws  In 
relation  to  the  organisation,  Jurisdiction, 
powers,  proceedings  and  practice  of  the  conn- 
ty  conrts  of  the  state  of  Colorado,  and  to 
enact  other  proTlstons  In  lien  thereof."  It 
contains  no  language  spedflcally  relating  to 
criminal  cases.  It  expressly  repeals  chap- 
ter 71,  Rev.  Stat.  1868,  "and  all  other  laws 
or  parts  of  laws,  enacted  since  the  first  day 
of  January  A.  D.,  1869,  by  the  Legislature  of 
the  late  territory  of  Colorado,  relating  to  the 
organization,  Jurisdiction,  powers,  proceed- 
ings or  practice  of  probate  courts."  Said 
chapter  71  was  entitled  "An  act  concerning 
probate  courts,"  approved  November  7,  1861. 
There  is  no  specific  language  In  this  section 
nor  In  the  chapter  of  wtilch  it  Is  a  part,  ei- 
ther in  the  Bev.  Stat.  1908,  Gen.  Stat.  1883, 
Goi.  lAws  1877,  or  Bev.  Stat  1868,  expressly 
confining  it  to  dvll  cases. 

Second.  The  only  Justification  for  a  ditTer^ 
ent  application  of  the  foregoing  rule  would 
be  a  reasonably  clear  l^lslatlye  intent.  Sndi 
Intent  Is  not  only  at>sent  in  the  case  before 
us,  but  the  contrary  appears.  Section  2019, 
Rev.  Stat  1906,  provides: 

'^The  court  shall  have  power,  in  all  cases  of 
conviction  under  thla  chapter,  when  any  fine  is 
inflicted,  to  order  as  a  part  of  the  judgment  of 
the  court,  that  the  offender  shall  be  committed 
to  Jail,  there  to  remain  until  such  fine  and 
costs  are  fuUy  paid,  or  otherwise  legally  dis- 
cbatged." 

It  was  the  evident  purpose  of  this  statute 
to  provide  a  method  of  compelling  one  to  pay 
fine  and  costs  adjudged  against  him  In  a 
criminal  case,  Irrespective  of  any  exemp- 
tions. All  doubts  as  to  such  purpose  are  re- 
moved by  section  2012,  Bev.  Stat  1908,  whldi 
provides: 

"Whenever  it  shall  be  made  satisfactorily  to 
appear  to  the  district  court  of  any  district  or  to 
any  Judge  thereof  In  vacation,  after  all  legal 
means  have  been  exhausted,  that  any  person 
who  is  confined  to  Jail,  *  *  *  for  any  fine 
or  coets  •  *  *  hath  no  estate  whatever 
wherewith  to  pay  such  fine  and  coats,  or  coets 
only,  it  shall  be  the  duty  of  the  said  court  or 
Judge  to  discharge  such  person  from  furth« 
imprisonment  for  such  fine  and  costs." 

It  will  be  observed  tliat  one  lmpil8<med  to 
enforce  tba  payment  of  taio  and  costs  under 
aecthm  2019,  supra,  is  not  to  be  r^eased  un- 
til: First  "all  l^sal  means  have  bem  ex- 
Iiaiisted"  to  collect  the  same;  and,  second, 
until  tt  Is-  made  satisfactorily  to  appear  to 
the  Judge  that  the  person  so  iminlsoned 
"hatb  no  estate  whatever  wherewith  to  pay." 


Is  It  ecmcrivable  that  the  policy  of  the  erlm* 
inal  law  is,  first  to  grant  to  a  convicted  de- 
fendant the  very  liberal  exemptions  provided 
by  section  3628,  and  then,  under  pressure  of 
imprisonment,  compel  him  to  rdlngulsh  what 
the  law  has  so  graierously  exempted?  We 
cannot  give  the  statutes  in  questitm  such  a 
construction. 

No  exemption  having  been  provided  In  any 
act  relating  expressly  to  criminal  law,  and 
a  method  having  been  provided  In  our  crim- 
inal statutes  to  compel  a  defendant  by  im- 
prlsonmfent  to  subject  all  his  property  to  the 
payment  of  a  Judgment  for  fine  and  coets 
levied  against  him,  we  are  of  the  opinion 
that  the  exemptions  contended  for  bj  plain- 
tiff In  error  do  not  exist 

The  Jndgmait  Is  aco(Hdli^ly  aflinned. 


GABBIGUSS,  a 
sent 


and  SCOTT,  J.,  dls- 


McDANmiS  V.  GEORGE  SELL  BAKING  & 
CONFEOnONERT  CO.  et  at 
(No.  0498.) 

(Supreme  Coort  of  Oolorado.    Feb^  2,  1920. 
Rehearing  Denied  Marcli  1, 1920) 

Taux  «=»139(1)— NoNSurr  impbotzblt  obart- 

Xn  WHEHE  THXBE  IS  BVIDENCE  FOB  JTJBT. 

Sostainlnf  defendants'  motions  for  nonsuit 
where  there  Is  evidence  to  go  to  the  Jury,  Is  er- 
ror. 

Department  1. 

Error  to  District  Court  City  and  Comtf  of 
Denvo*;  Julian  H.  Hoore,  Judge. 

Action  by  Carrie  McDanlels  against  the 
(3eorge  Sell  Baking  &  Confectionery  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Beversed  and  re- 
manded. 

Bobert  H.  Kane,  of  Denver,  tm  plalntUf  In 
error.  ; 

Goudy,  TwitcheU  &  BuriEhardt  and  Frank 
B.  Gondy,  all  of  Denver,  for  defendant  In 
error  George  Sell  Baking  &  Ccmfectlonery  Co. 

J.  A.  Mardi  and  X  J.  lieberman,  both  of 
Denver.  f<»r  defendant  In  error  City  and 
CJounty  of  Doiver. 

BUKKB^  J.  Plaintiff  In  oror  bronght  this 
action  against  d^endants  In  error  for  dam- 
ages alleged  to  have  heea  sustained  1^  the 
death  of  her  sm,  Hariey  BfcDuil^,  tm  yeartf 
of  ag^  who  was  thrown  from  his  blende  and 
killed  in  one  of  the  alleys  <jt  said  defendant 
dty.  Plaintiff  aUeged  that  defendant  cc«n- 
pany.  In  vMatlon  of  the  dty  ordinances,  had 
placed  obstmctlcms  in  ttie  alloy  through 
which  the  boy  was  riding,  which  obstructimia 
were  the  proximate  cause  of  his  death,  and 
that  the  defendant       knowingly,  carelessly. 
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and  negUgenflr  permitted  said  c^wtructioiu 
to  be  so  i^ced  and  th&ee  to  remain.  At  the 
close  of  plaintiff's  testimony  motlotiB  for  nan* 
mit  were  filed  by  both  defendants  and  sus- 
tained by  the  court,  and  8U(di  farther  proceed- 
ings thereafter  had  that  this  cause  la  now 
regularly  before  us  for  review  on  error.  It 
Is  only  necessary  here  to  determine  wheQior 
there  was  sndi  evidence  introduced  on  behalf 
of  plalntlCT  as  required  the  Bubmlsalon  of  this 
cause  to  the  jury. 

No  summary  of  the  evidence  could  serve 
any  good  purpose  here,  or  be  used  as  a  guide 
In  future  litigation.  Neither  Is  there  occa- 
sion for  a  restatement  of  the  well-established 
and  uncontroverted  legal  prlndplea  which 
must  be  applied.  It  Is  only  necessary  to  say 
that  we  have  examined  this  entire  record,  in- 
cluding the  original  bill  of  exertions,  with 
great  care,  and  are  dearly  convinced  that 
there  was  sufficient  evidence  introduced  in 
this  case  to  go  to  the  Jury,  and  that  the  sus- 
taining of  the  motions  for  nonsuit  was  ^or. 

The  Judgmoat  is  acoordinj^  reversed,  and 
the  cause  remanded. 

QARRIGUB8,  Q  J«  mnd  TBLLEOt.  J., 
concur. 


OEtAMBBaS  et  aL  T.  FABNHAM  et  aL 
(U  A.  480S.) 

(Supreme  Court  of  California.   Feb.  e,  1920.) 

GoBFoaA.Tiona  «=3264— Liabiutt  of  btook- 

BOLDEDS  FOR  DXBTB  OF  CORPOKATION  "LIA- 
BILITY GBJU.TKD  BT  LAW"  BABBBO  IN  THBBE 
TXABS. 

An  action  against  the  •totAholdets  indl- 
vidoally  for  ooiporation's  breach  of  covenants  ot 
a  lease  is  barred  by  limitationa  if  not  brougbt 
within  three  years  after  the  execution  of  the 
lease,  regardlesB  of  when  the  breach  occurred; 
tbe  liability  of  a  stocUurfder  created  by  Const, 
art.  12,  I  3,  and  Oiv.  Code.  |  322,  being  a  "lia- 
bility created  by  law"  within  the  meaning  ot 
Code  Oiv.  Proc.  |  35d,  and  the  rendition  of 
judgment  against  cOTporati<Hi  neither  created  a 
new  liability,  nor  extoided  the  time  tw  suit 
against  stocfebolden. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vltat  and  Second  Serlee,  liaMlity 
Created  by  Law.] 

In  Bank. 

Appeal  fn»n  Si^wrlor  Court,  Los  Angdes 
County ;  Wm.  M.  Conl^.  Judg& 

Action  by  B.  U  Ghambete  and  another 
against  J.  E.  Famham  and  others.  Judg- 
ment for  dtfendants,  and  plalntUFs  an;>eal. 
Affirmed. 

See,  also,  170  Pac,  4S6. 

Drew  Frultt;  at  Los  Angeles,  for  aiq;tel- 
lants. 

Barstow,  Beach  &  Rohe  and  Bat«tow,  Bohe 
St  Jeffers,  all  of  Los  Angeles,  for  respondenta 


ANOELLOTTI,  O.  J.  This  Is  an 
by  plaintiffs  oa  the  indgm^  nil  alone  Aroni 
a  Judgment  enteoA  In  fitvor  of  the  defend- 
ants. Tbe  action  was  one  to  recover  from 
the  def^idants,  all  of  whom  were  stodEbold- 
ers  ot  the  Belmore  Land  ft  Water  Ctxnpaoy, 
a  corporation,  th^  prc^rtloD  as  mxii  atodE* 
holders  of  an  alleged  liability  of  such  com- 
pany to  plaintiffs.  Stxcept  tar  a  writtMi 
stipulatioii  o£  tbe  parties  as  to  Uie  amount 
of  capital  stock  of  the  company  and  the 
amoonts  owned  and  bsld  by  tbe  re^ecUve 
defeodanta,  no  evidence  was  Introduced,  the 
flndlnga  b^ng  based  on  such  stipulation  and 
the  pleadlDga.  TbB  claim  <tf  plaintiffs  a^inst 
the  corporatloa  was  tmt  for  damages  wblch 
plaintiffs  alleged  th^  sustained  by  reason 
of  an  alleged  teeach  oi  a  covenant  eoatained 
in  a  lease  of  certain  land  for  farming  pur- 
poses delivered  by  the  corporation  to  plain- 
tiffs. TbiB  lease  was  executed  and  delivered 
to  plalntlffls  on  September  25, 1911,  and  was 
for  a  term  of  two  years,  commencing  Oc- 
tobw  2t  1911.  It  contained  a  provision  read- 
ing as  follows: 

"It  is  agreed  by  party  ot  the  first  part  [the 
corporation  Icosw]  that  he  shall  cmstruct  a 
dam  across  the  Silver  creek  and  Panoche  creek, 
on  or  before  December  20,  1911,  and  to  place 
headgatea  at  dlfflerent  points  of  tnaumts." 

l%e  purpose  of  this  was  to  divert  water 
from  said  creeks  for  tbe  irrigation  of  such 
land,  the  same  being  located  in  a  dry  and 
arid  region,  and  such  Irrigation  being  essen- 
tial to  the  raising  of  grain  and  other  crepe 
theretm.  The  corporation  did  construct  the 
dam  in  accord  with  tbe  terms  of  the  lease 
across  said  cre^s.  It  was  substantially 
alleged  that  the  corporatt<m  failed  to  con- 
struct the  headgatea  at  the  points  of  turn- 
out necessary  to  enable  platntifls  to  irrigate, 
during  the  spring  of  1912,  800  acres  sowed 
to  barley  by  plaintiffs,  with  the  result  that 
they  sustained  damage  during  Man^,  April, 
and  May,  1912,  In  the  sum  of  $5,07SJ}5.  De- 
fendants attempted  to  deny  these  allegations, 
and  the  trial  court  found  them  untrue  on 
the  express  ground  that  no  evidence  had  been 
Introduced  thereon.  It  may  be  that  in  some 
respecte  the  denials  were  not  sufficient,  but 
some  of  them,  including  the  denial  of  allega- 
tion of  damages,  were  specific  and  complete, 
with  the  result  that  the  judgment  for  de- 
fendants would  have  to  be  affirmed  for  want 
of  proof  of  any  liability  on  the  part  of  the 
corporation  to  respond  in  damages,  unless 
that  proof  Is  supplied  by  the  fact  admitted 
by  the  pleadings  and  found  by  the  trial  court 
that  on  January  26,  1014,  plaintiffs  obtained 
a  Judgment  against  the  corporation  in  an 
action  instituted  by  them  against  tbe  corpora- 
tion for  the  recovery  of  damages  by  reason 
of  said  breach  of  said  lease,  in  the  sum  of 
$5,078.55  damages,  and  costs;  no  part  of 
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which  has  ever  been  paid.  This  action 
against  defendant  stocfch(^ers  was  com- 
menced OQ  January  18, 1015,  wUcb  was  more 
than  three  years  after  the  execution  and  de- 
livery of  the  lease,  bat.  It  may  be  conceded, 
within  three  years  after  the  slipped  breadi 
of  the  oovenant  of  the  lease  relied  on.  The 
trial  coort  found  that  this  action  was  barred 
by  the  statnte  of  limitations,  because  not 
brought  within  three  years  after  the  date  of 
the  execution  of  the  lease. 

We  are  satiafled  that  in  rlew  of  the  well- 
settled  law  in  this  state  In  regard  thereto 
It  must  be  held  that  the  conclusion  of  the 
lower  court  that  the  action  Is  barred  by  the 
statute  of  limits tlons  was  correct  The  par- 
ticular statute  applicable  is  section  359, 
Code  of  CMl  Procedure,  which  requires  that 
an  action  against  a  stockholder  to  enforce 
a  liability  created  by  law  must  be  brought 
within  three  years  after  "the  liability  was 
created."  It  la  thoroughly  settled  that  the 
liability  of  a  stockholder  created  by  section 
3,  arttde  12,  of  the  Constitution,  and^sectlon 
822,  Olvll  Code,  "for  sndi  proportion  of  all 
Its  debts  and  liabOltiea  cmtracted  or  In- 
curred during  the  time  he  was  a  stotftbolder 
as  Qie  amount  at  »toA  or  Aares  owned  by 
Urn  bears  to  the  whole  of  tba  snbecribed 
capital  stock  or  riiares  of  tbe  corporattim 
[or  asMtdatlon].**  la  a  llablUly  created  by 
law  within  the  meaning  of  section  809^  Code 
GlT.  Proa,  and  that  an.  actfon  upon  this 
primary  and  independent  liability  must  be 
brought  within  the  time  specified  therein, 
1.  ew,  within  tbne  years  after  the  UablUty 
was  created.  In  Hunt  t.  Ward.  B8  OaL  ttL2, 
as,  34  Pae.  885,  SSa  (87  An.  St  Bep.  87), 
this  court  said: 

"Of  course,  tbere  is  a  dear  and  wide  dis* 
tinction  between  the  creatloa  of  a  liability  and 
the  accraing  of  a  cause  of  action  thereon;  and 
section  859,  ez  indostria,  emphasizes  that  dis- 
tinction. A  Hatdlty  may  be  absolnta  or  con- 
tisgent;  It  may  be  uncmditional  on  limited; 
It  may  be  pieiently  enforceable  by  action,  or 
there  may  be  time  given  tor  its  pnrtonnance; 
bat,  whatever  Its  character,  it  Is  created  by  the 
coQsammation  of  the  contract,  act,  or'omissioa 
hy  which  the  liability  Is  incurred/' 

This  has  been  repeatedly  approved  and  Is 
settled  law  In  this  state  See  Gardiner  t. 
Boyer,  167  C&l.  238,  240.  139  Pftc  75,  and 
cases  there  dted.  It  Is  not  disputed  by  conn- 
sel  on  this  appeaL  The  anesttcm  to  which 
appellants  devote  their  argument  la  as  to 
when  the  llatdllty  of  the  Bebnore  Land  A 
Water  Company.  In  respect  to  the  matter 
here  InvidTed,  was  contracted  or  Incurred, 
for  admittedly  the  liability  of  tbe  that  stotdc- 
holders  sprang  Into  existence  at  ttie  very 
moment  of  the  contracting  or  incurring  of 
the  liability  by  the  corporation— In  otlier 
words,  was  '^xeated"  at  that  very  nunnent— 
and  was  barred  by  the  provlsionB  of  section 
369,  Gode  ot  CMl  Procedure^  upon  the  ex- 


cretion of  three  yean  therefrom  without 
actlfm  InsUtated  against  the  stocUKdders. 
Ttda  Is  true  altogether  regardless  of  the 
Judgment  obtained  against  the  ctnporatlon, 
which  did  not  create  a  new  liability  or  ex- 
tend the  time  prescribed  1^  the  statnte  for 
bringing  suit  against  the  stockholders.  See 
Hyman  v.  CMenum,  82  Cat  060,  23  Pac  02, 
16  Am.  St  Bcp.  178;  StUphen  v.  Ware^  45 
OaL-UO;  Larrabee  v.  Baldwin,  85  CU.  165. 

When  was  the  UaUllty  of  the  corporatlfKi 
which  Is  here  Involved  contracted  or  in- 
curred? As  we  have  seen,  the  claim  of  ^ain- 
tlfCs  against  the  oorpo  ration  is  necessarily 
for  damages  for  a  breach  of  oovenant  con^ 
tained  .in  their  contract  of  lease  wiOi  sucb 
corporation,  a  dalm  on  the  contract  for  dam- 
ages for  a  bnach  thereof.  There  Is  no  sem- 
blance ot  merit  In  the  suggratUm  of  ooansel 
tar  ajq^eUants  that  tba  claim  Is  not  on  the 
contract  of  leaser  but  la  osn  '"npon  an  im- 
pUed  contract  created  by  law,"  eta,  sub- 
sequent  to  the  execution  of  the  lease,  and 
nothing  said  in  Tule  v.  Blshf^  1S3  Cel.  574, 
62  Paa  68.  65  Pac.  1094.  or  In  Coulter  Dry 
Goods  Co.  V.  Wentworth  Hotel  Cft,  171  Ca\. 
600, 153  Pac.  939,  to  discussing  Yule  v.  Bishop, 
supports  counsel  In  this  regard.  Tbe  de- 
dslou  In  Xule  v.  Bishop,  supra,  was  based 
upon  the  ground  that  under  our  statutes 
and  decisions  the  original  obligation  of  tbe 
cnpraatlfHi  had  been  ewtkigutahed  by  pay- 
ment by  the  indorse  of  a  note  of  the  cor- 
poration, sudi  a  paymait  by  a  surety  being 
'held  to  be  *^II  performance"  of  the  obliga- 
tion within  the  meaning  of  section  1473, 
Civil  Code:  Hence,  as  was  said  in  Coulter 
Dry  Goods  Co.  v.  Wentworth.  supra.  In  com- 
menting upon  that  case,  "the  liability  sued 
iQH>n  was  not  that  which  the  corportlon  In- 
curred when  It  signed  the  note — this  liability 
having  been  «tlngulshed  by  paymrait — but 
•  •  •  was  upon  a  new  liability  arising  at 
the  time  of  the  payment  of  the  note  by  the 
Indorser."  Of  course,  there  Is  no  analogy 
between  such  a  case  and  one  where  a  plain- 
tiff's only  possible  dalm  is  for  damages  for 
a  breach  of  an  obligation  created  by  a  con- 
tract whldi  has  in  no  way  been  performed 
or  extinguished.  The  narrow  question  re- 
maining here  Is  whether  each  a  liability  on 
the  part  of  the  coiporatton  Is  Incurred  at 
the  time  of  the  execution  of  the  ccmtract  or 
at  the  time  of  the  breach,  or  pos8U}Iy  at  the 
time  the  damage  Is  suffered.  In  the  ll^t 
of  the  views  announced  in  the  leading  case 
of  Hunt  V.  Ward,  99  CaL  612,  34  Pac.  835, 
37  Am.  St.  Bep.  87,  and  the  long  line  of 
cases  following  and  approving  the  doctrioe 
there  enunciated,  culminating  in  the  com- 
paratively recent  case  (tf  Coulter  Dry  Goods 
Go.  V.  Wentworth.  171  C&l.  500, 153  Vic  839. 
where  the  cases  were  reviewed  and  the  mat- 
ter exhaustively  conddeted,  we  dean  this 
question  no  longer  open  to  dlscnulon.  Tba 
liability  of  the  corporation  to  reqwnd  In 
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damages  tor  any  fidlure  to  perfcnm  Uie  oot»> 
nanta  contained  In  Its  contract  was  neoes- 
satlly  created  or  Incnrred  b7  the  ezecatlon 
of  tbe  contract,  notwlttutaodlng  tbat  no 
right  of  action  could  actrue  until  a  breadt 
We  hare  already  seen  (Hunt  Ward,  sinira) 
that  whatever  the  character  of  the  liability, 
whether  absolute  or  oontlngmt,  uncondition- 
al or  limited,  presmtly  enfcureable  by  action 
or  not,  "it  is  created  by  the  consnmmatlon 
of  the  contract,  act,  or  omission  by  which 
the  liability  Is  Ineuned."  Here,  the  llablUty 
being  created  by  ctmtract.  It  was  the  con- 
summation of  the  contract  that  created  tbe 
llablUty.  Coansel  for  appetlants  rdy  upom 
the  words  "act  or  mnlsslou"  contained  In 
the  quotation  from  Hunt  t.  Ward,  supra,  as 
declaring  that  the  omlssloa  of  the  corpora- 
tion to  perfbrm  may  be  taken  as  the  time 
ct  the  ineurrliv  of  the  liability,  but  mani- 
festly those  words  have  no  application  where, 
as  ten,  the  liability  la  <me  created  by  con^ 
tract  The  words  "contract,  act,  or  omlMtoQ" 
are  used  dlstrlbutlTely,  as  Indicating  pos* 
Bible  different  aonroes  of  llaUllt7t  sndk  as 
contract,  negligence,  etc.  Here  tbe  source 
of  liability  was  tbe  amtract  As  said  In 
ConltCT  Dry  Goods  Co.  t.  Wentwortb,  supra 
(see  171  CaL  610,  16S  Pac.  948),  when  the 
corporaUon  made  Its  contract  with  the  plain- 
tiffis.  It  "Uteurred  a  ItabUitv  for  any  Itreaeh 
of  the  eontraet  which  U  might  eomfflU,  and 
Its  Btodkh(Ader8  were  ed^ally  liable  for  sach 
breadi.  The  atockholdem  who  %eere  iwh 
tchen  the  contract  wa*  made  are  therefore 
bonnd  under  the  Constitution,  whidi  holds 
them  for  Qxe  'liability'  Incurred  tbe  cwpo- 
ration  during  tbe  time  that  th^  were  stock- 
holders."  Clbe  italics  are  ours.) 

The  case  of  Johnnn  t.  Bank  of  lAke,  12S 
Cal.  6,  67  Paa  664,  78  Am.  St  Rep.  17,  reUed 
on  by  appellants,  was  oTorraled  by  this  court 
in  Coulter  Dry  Goods  Co.  v.  Wentworth, 
■  supra,  as  not  beln^  in  accord  with  the  other 
ftdju^cated  cases  on  this  subject  Much 
reliance  Is  placed  by  appellants  on  SaHinaon 
V.  Hlnkel,  29  CaL  App.  78,  164  Pac.  487, 
whldi.  It  may  be  conceded,  does  sustain  their 
claim  as  to  when  the  liability  was  Incnrred 
(see  29  CaL  App.  80,  82,  1S4  Pac.  488,  489), 
the  District  Court  of  Appeal  practically  hold- 
ing that  tbe  liability  of  the  corporation  was 
created  by  its  act  In  violating  a  covenant  in 
the  lease  held  by  it  and  that  the  plea  of  the 
statute  of  limitations  on  the  part  of  the  de- 
fendants was  not  sustained.  This  particular 
matter,  which  is  only  very  briefly  discussed 
In  the  oplnl<m  <a  the  District  Court  of  Ap- 


peal, was  not  brought  to  the  attention  at 
this  court  In  flie  petition  for  hearing  by 
Oils  court  which  was  filed  by  the  plaintiff, 
and  passed  unnoticed.  On  Qds  point  tbe 
dedsbm  of  the  District  Conrt  of  Appeal  Is 
absolutely  (vposed  to  what  was  held  by  us 
In  Coulter  Dry  Goods  Go.  v.  Wentworth, 
supra,  whidi  was  decided  within  a  few  weeks 
after  7<rtmson  t.  Hlnkle,  sut>ra,  was  decided, 
and  cannot  be  fonowed. 

Worn  what  we  have  said  It  follows  that 
the  learned  Judge  of  the  trial  court  was  cor- 
rect In  his  conclusion  that  plaintiffs'  action 
agahtst  defendant  stockholders  was  barred 
by  the  statute  of  limitations.  In  view  of 
our  conclu^on  on  this  branch  of  the  case. 
It  Is  unnecessary  to  determine  whether  the 
Judgmait  against  the  corporation  afforded 
sufficient  proof  in  this  action  against  the 
stockholders  of  the  allegation  of  the  com- 
plaint relative  to  the  breadi  of  the  cor^ant 
in  the  lease  and  the  damage  solEered  by 
plaintiffs. 

'  Ttie  judgment  Is  affirmed. 

We  ocmcur:  SHAW,  J.;  WILBUR,  J.; 
liENMON,  J.;  I^AWLOR,  J.;  KERRIGAN. 
Judge  pro  tern. 

GUmr,  J.  (concurring).  I  conenr  In  the 
main  oplnton.  I  think,  howevnrt  It  staould 
be  said.  In  addition,  that  the  statonent  that 
the  date  of  the  incurrence  of  the  oaatractual 
oMlgatlon  1^  a  corp<mitl<n  ia  (ha  date  of 
the  contract  has  reference  <Hdy  to  those  cases 
whertfn  an  obligatlOTi,  dther  absolute  or 
contingent  Is  assumed  by  the  corporation 
by  the  very  making  of  the  contract  itself. 
HUB  Is  true  In  the  great  generality  of  cases, 
but  there  are  not  Infteqnently  cases  where 
It  la  not  tme.  Instances  are  not  uncommon 
of  contracts  which,  when  made,  are  purely 
unilateral  and  under  whldi  erne  of  the  par- 
ties aasumes  no  obligation  whatever  until 
the  happening  of  some  event  entirely  within 
the  control  of  such  party.  An  example  is 
where  a-  contract  is  made  to  sell  upon  cer- 
tain fixed  terms  such  specified  goods  or 
articles  as  the  vendee  may  subsequently 
order.  Under  sudi  a  cmtract  no  otdlgatloa 
la  Incurred  by  the  vendee  until  an  order  for 
the  goods  Is  given,  and  If  the  vendee  Is  a 
corporation  the  statute  of  limitations  as  to 
the  liability  of  Its  stodcholders  for  the  price 
of  the  goods  will  begin  to  run  from  the  date 
of  the  order  and  not  from  the  date  of  the 
original  contract 
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actual  notios  of  tibe  acddant,  it  may,  tuder  vae* 
tion  31,  reco?ar  daraagaa  from  third  peEwm 
whose  negligence  cauaed  the  death  of  the  usr- 
ant,  for  which  death  the  maater  paid  com  pen- 
■ation. 


WESTEBN  STATBS  OAS  &  ELECTBIC  CO. 
T.  BATSIDB  LtTMBEB  CO. 
(S.  F.  8028^ 


(Snprema  Court  o£  OaUfmiiia.  Jan.  27,  182a) 

1.  MiTIfXCIPAL  00EP0UTI0N8  ^ss>680,  6S1(2>-' 
PBBMISSIOR  BT  HEHBEB  of  OOUirCIL  DOES 
nm  AUTHOBBB  UBS  OP  PAST  OT  BTRERT. 

Where  an  ordinance  provided  that  any  per- 
son might  use  a  public  street  for  a  lawful  pur- 
pose for  a  reasonable  time  on  obtaining  petujia- 
sioD  from  the  mayor,  permiaaion  by  a  member 
of  the  council  wonld  not  gire  anthoiltr  to  ao 
nae  the  street. 

2.  MniTIOIFAf.  COBPOBATZOKB  ^S»691  —  OB- 

aTHUonoH  OP  pttblio  hiqhwat  a  *'inn- 

SAJUCE." 

Under  PoL  Code,  8S  2731,  2737,  2738,  Civ. 
Code.  S  3479,  and  Peu.  Code,  8$  370  and  372, 
an  obstraction  of  a  public  highway  is  A  nui- 
sance, even  though  it  may  also  be  dedared  a 
Doisanee  by  a  municipal  ordlnanee. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nui- 
sance.] 

3.  Municipai,  cobpobationb  «=»680,  681(8)— 
mttnictpautt  hab  ito  attthobitt  to  febktt 
ubb  ot  btbbbtb  pok  fbitatb  purposes. 

Except  where  the  use  is  temporary,  or  pow- 
er haa  been  delegated  by  the  LegUOature,  a  mu- 
nicipality has  no  power  to  anthrarin  the  nae  of 
streeti  ftw  a  inlTato  purpose^  and  cannot  grant 
an  abutting  owner  right  to  oonstruct  his 
building  eo  as  to  encroach  on  the  street 

4.  MvmOIPAZ.  O0BP0BA3TON8  «SS3680,  681(8)— 
MUKXCIFALnT  BAB  HO  AITrHOBIXT  TO  AL- 
ZX>W  VBB  OP  teOMET  FOB  I,iniBn  TABD. 

Both  under  a  general  law  and  its  ordinano- 
ea  a  mnnidpaHty  had  no  authority  to  allow  a 
lumber  company  to  use  one-half  of  the  street 
peimanently  for  a  lumber  yard,  and  the  piling 
of  lumber  in  the  street;  witii  the  accompanying 
obstmctiou,  amounted  to  a  nuisance. 

5.  HumciPAL  oospounoira  «S9809(1>— LtA- 

BILITT  or  PEBSOZTB  OBBATZIfa  mJZBANOB  TO 
on  IHJUBBU. 

Where  a  lombftr  CMnpany  unlawfully  used 
the  street  tor  a  lumber  yard,  depodting  large 

piles  in  the  street,  the  piling  of  Iumb«r  con- 
stituted a  nuisance,  and  the  lumber  company 
was  liable  for  the  death  of  one  killed  by  the 
falling  of  a  pile  of  lumber. 

d.  MaSTXB  AJTD  8EBVANT  'S=>398— Bmplotkb 
8DBJE0T  TO  WOKKUEH's  CoMPBNBATIDN  AOT 
OHABGEABLE  WITH  POBEICAIT'S  KNOWLEDQB 
OP  ACXJIDENT. 
Under  Workmen's  Compensation  Act,  |  20, 
a  master  must  be  deemed  to  have  actual  knowl- 
edge of  the  acddent;  so  aa  to  be  liable  witbbut 
eltSm,  where  ita  forenun  visited  the  aoene  of 
the  aecidoit  and  saw  the  body  of  the  deceased 
servant  before  it  had  been  removed. 

7.  MASTSB  AND  SBBVANT  't=389— ElfPLOTlB 
ENTTTLKD  TO  SUBBOOATION  UlfDEB  WOBK- 

uir'fl  OtXHFcssAnoET  Act. 
Whwe  a  master  was  liable  under  the  Work- 
men's Compensation  Act,  |  20,  becatiae  It  had 


8.  Appkai.  and  ebbob  «s»881  —  Defekdaht 
cannot  oomplain  of  xhtboducixon  op  doo- 

mCENTABT  KTIDENCE  WBBBE  IT  BESI8TED 
PLAINTIPP'B  SUBUQUEIIT  MOTION  TO  BIBIKB 
SAVE. 

Defendant  cannot  complain  of  the  introduc- 
tion of  documentary  evldrace  where  It  resisted 
plaintiS's  aalMnqnent  motion  to  strike  same. 

9.  IfASTEB  BBBVANT  «=^12— TESTIUONT 
AS  TO  DEPENDENOT  IN  ACTION  FOB  SUBBOOA- 
TION UNDEB  WOBKICBN'S  COHFEHSAXION 
Act  NOT  PBEJUDICIAL. 

In  an  action  by  an  employer  who  had  paid 
compmsation  for  the  deatlt  of  a  servant  against 
a  third  person  causing  the  injury,  broo^t  un- 
der Workmen's  CompoisaticHi  Act,  S  81,  where 
it  appeared  that  the  widow  had  received  $4,600 
in  compensatitm  and  $3,000  life  insurance,  the 
introduction  of  testimony  that  she  was  depoid- 
eat  on  deceased  for  support  HM,  in  view  of  the 
preaumptim  of  audi  dependmce,  not  preJndidaL 

10.  Master  and  skbvant  #=>347--Pbovisiok 
OP  Wobkuen'b  Compensation  Act  aixow- 

INO  SUBBOOATION  CONSTITUTIONAI.. 
Provision  of  Workmen's  Oompenaation  Act, 
S  31,  allowing  an  employer  who  bad  paid  com- 
pensation to  recover  against  a  third  person 
whose  negligence  caused  the  injury  to  the  serv- 
ant^ is  ■  mere  leflMatlpe  rect^nitioB  of  the 
equitable  doctrine  of  subrogation,  and  Is  not 
invalid  as  being  in  exeeSB  ^  the  power  glTen 
the  Legislature  by  Const,  art.  2(K  f  21,  to  fix 
the  liability  of  employers. 

11.  MASTEB  AND  aiBTANT  ^=9406{4)  —  Bvi* 
DEnOE  aUPTIOIBHT  TO  BHOW  ZNJUBT  TO  Kit- 
VLOYt  XN  PEBPOBHANOE  OP  HIS  DUTIES  WITH- 
IN Wobembn'b  CoHnNSAtion  Aoi. 

In  an  action  by  an  employer  who  had  paid 
compensation  for  the  deeth  of  a  servant,  evl- 
duice  held  sufficient  to  show  that  deceased, 
whose  death  resulted  frtMo  a  fall  of  a  pile  of 
lumber  placed  in  the  street  by  defendant,  was 
in  performance  of  his  duties;  it  appearing  de- 
ceased was  unhitdiii^  a  horse  tied  near  the 
pile  BO  aa  to  proceed  with  his  work. 

12.  MaSTBB  AND  raSTANT  «e»389— ItCOOTEBT 
BT  BHPLOTEB  BBBKXNO  SUBBOOATION  NOT 

UHITBO    bT   Wobxhbh'b  Oohpenbation 

Act. 

Where  an  employer  pays  compensation  un- 
der the  Workmen's  GompensatioQ  Act  for  the 
death  of  a  servant,  and  sues  a  third  person 
causing  the  death,  the  measure  of  damages  is  not 
that  fixed  in  the  act,  but  the  employer  must 
pay  to  the  dependrats  the  differoice,  if  any, 
over  and  above  the  amount  paid. 

IS.  MaSTEB  and  servant  «=338&— SUBBOOA- 
TION UNDEB  WOBKHEN'B  COMPENSATION 
Act  ALLOWED  ON  CLAIM  OP  WIDOW  ALONE. 

As  Workmen's  Compensation  Act,  {  Ida, 
gives  the  right  of  recovery  to  the  widow  and 
not  to  the  minor  children  <tf  a  deceased  em- 
ploy^ the  making  of  a  claim  by  the  widow  alone 
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Is  suffldait  to  transfer  to  the  employer  tiie  irifht 
of  TccOTdT.  esUblished  under  Code  Giv.  Proc. 
I  877,  affdnst  the  third  ptcson  whou  acta 
caaaed  tiie  deatii  of  the  employfi. 

14.  MaBTEB  and  SEBVANT  «»38&— BlCFLOTO 
inBTEAD  07  INSUBEB  ENTITLED  TO  BVBBOOA- 
TXON    UHDEB    WOKKHKH'B  OomnSATION 

Act. 

Where  an  em^tqrer  paid  tiie  widow  of  a.  de- 
ceased serrant  the  compensation  due  under  tiie 
Workmen's  Comi»aisatlon  Act,  and  there  was 
no  evidence  that  an  insurance  carrier  had  paid 
the  compensation  or  served  notice  on  the  widow 
that  it  accepted  responsiMUt;,  the  employer 
may,  under  sections  34©  sjid  34f,  recover  from 
a  third  person  whose  acts  caused  the  death,  re- 
gardless of  the  claim  that  the  right  of  action 
was  in  the  insuran^  carrier. 

10.  Haotek  aho  bebvaht  ^»410— Isnnno- 

TIONB  ON  CONTBIBUTWT  mOLIOENOE  WAB- 

BANTKD  BT  PLEADZNQ. 

Where,  in  an  action  by  an  employer  who 
had  paid  compensation  under  the  Workmen's 
Compensation  Act  against  a  third  person  whose 
acts  caused  the  death  of  an  empl(T6,  there  was 
no  plea  that  the  onidoyfi  was  fuUtr  of  conttib- 
ntory  n^iUgence,  the  answer,  allei^ng  that  the 
injury  was  wholly  the  resnlt  of  the  negligence 
of  deceased,  amounting  merely  to  a  denial  that 
defendant  was  negligent,  an  instruction  that 
contribute^  negligence  wu  not  a  d^enae  In 
the  action  was  propw . 

10.  TbUL  «B»266(10)— iHBIEDOTIOir  OV  DAK- 
AOE8  BDmCIENT  IN  ABSENCE  OV  BE<)TTBST. 

In  an  action  for  the  death  of  an  onployti 
who  left  a  widow  and  minor  diildren,  instruc- 
tions on  the  measnre  of  damages  which  author- 
ized recovery  for  pecuniary  loss  and  induded 
as  an  element  of  damage  to  the  childrra  the  loss 
of  the  care  ot  a  father  hdd  not  open  to  objec* 
tion,  for  dtfendant,  desiring  a  more  emphatic 
instruction  limiting  liabili^  to  pecuniary  loss, 
■honld  hATA  reqaeated  it. 

In  PwfKi 

Arawil  from  Saperiw  Court,  Humboldt 
Count?;  Denver  Sevier,  Judge. 

Action  by  the  Western  States  Qaa  &  lAeo- 
trlc  Company  against  the  Bay^de  Lumber 
Company.  From  a  judgment  for  plaintiff  de- 
f&idant  appeals.  Affirmed. 

B.  W.  WUaon,  ot  Eureka,  tor  appellant 
Pierce  H.  l^an,  of  Eureka,  tor  respondent. 

WILBUR,  J.  This  action  xna  brought  to 
recover  for  the  death  of  J.  J.  SulliTan,  an  em> 
ployA  of  the  plaintlfC,  wlu^  it  la  alleged,  was 
killed  by  mason  of  the  mlscoiidnct  of  the  de- 
fendant Flalntiur  dalms  to  bare  succeeded 
to  the  rl^ts  of  the  widow  and  dWldrrai  of 
the  deceased,  under  the  terms  of  the  Work- 
men's Oompensatlon  Law  (section  81,  Stats. 
1918,  p.  29^9,  and  brlnss  suit  by  ytrtue  of  tliat 
statutory  subroffatlan  to  reoorw  from  the  de- 
foidant  The  def^idant  ma  (grating  a 
lumber  yard  on  botti  sides  of  and  on  Whip- 
ple street,  in  the  dty  of  Eur^.  using  a  por- 


tion of  that  street  for  the  idling  of  lumber. 
The  deceased  was  killed  by  the  falling  of  a 
portion  of  a  pile  of  lumber  which  was  Imme- 
diately adjacent  to  a  hltdilng  post  In  the  cen- 
ter of  Whipple  street  to  which  was  hltdied  a 
horse  and  wagon  used  by  the  deceased  in  bis 
occupation  as  foreman  of  the  plaintiff  corpo- 
ration. 'Die  accldmt  occurred  about  3:50  in 
the  afternoon.  Numerous  questiona  were 
raised  by  the  defendant  with  relation  to  the 
right  of  the  plaintiff  to  recover,  baaed  upon 
the  provlsi(»is  of  the  Workmen's  Compensa- 
tion Law,  bat  before  considering  these  mat- 
ters we  will  consider  the  questicm  arising  out 
of  the  alleged  respondUUty  of  tiie  defendant 
for  the  death  of  the  deceased.  This  responsi- 
bility is  based  upon  the  theory  that  the  pil- 
ing of  lumber  in  a  public  street  was  a  public 
nuisance,  and  that  the  same  was  so  negHgoit- 
ly  piled  that  It  fdl  and  killed  the  deceased. 

[1-5]  An  ordinance  ot  the  dt^  aC  Eureka 
prohibited  the  obstruction  of  the  public 
street^  but  that  ordinance  cantoned  a  pro- 
Tlslon  upon  which  the  defendant  relies  for  a 
reversal  1^  reason  ct  a  mliitg  of  the  trial 
court  upon  evidence  offered  by  it  and  upon  an 
Instructlfa  to  tite  Jury  given  v^oa.  tba  sab- 
Ject  Xhls  provlsl<m  Is  as  follows: 

"Sec  7.  Any  person  can  have  the  use  of  any 
public  street,  sidewalk,  or  alley  for  any  proper 
and  lawful  parpoae  for  a  reaa(»iaUe  time,  on 
obtaining  parmissloa  therefor  from  the  mayor 
of  the  dty." 

TtiQ  defendant  offered  evldoice  to  show 
tiiat  an  application  was  made  to  a  member  of 
the  dty  council  by  defendant  for  leave  to  pile 
lumber  upon  the  westerly  rad  of  Whipple 
street  Any  permit  given  by  a  member  of  the 
council  would  not  comply  with  the  ordinance 
in  anestion,  but  in  connection  with  the  ruling 
of  the  court  the  defendant  offered  to  prove, 
in  effect,  that  the  permit  authorized  by  sec- 
tion 7  of  the  ordinance  was  givm.  The  oourt 
held  that  the  defendant  would  not  be  permit- 
ted to  show  that  It  had  obtained  permission 
from  the  duly  authorized  authorities  of  the 
dty  to  pile  lumber  in  a  street  in  imrsnance 
of  the  ordinance.  An  obstruction  of  a  public 
highway  Is  a  nuisance  under  the  g^eral  law 
as  well  as  under  the  ordinance  In  question. 
PoL  Code,  H  2731,  2737,  2739;  Civ.  Code,  { 
3479;  Pen.  Code,  8S  370,  372;  B3x  parte  Tay- 
lor, 87  CaL  91,  26  Pac  268.  In  determining 
tike  question  as  to  wh^Lher  or  not  autfaorl^ 
from  tiie  nuiyor  of  the  dty  of  -  Eureka  would 
authorize  the  use  In  question— for,  in  view  or 
the  ruUng  of  flte  trial  court  we  must  assume 
that  the  defendant  could  have  made  such 
pfoof— ve  should  consider  the  nature  and 
scope  ot  the  autiiorltr  of  the  municipality 
over  the  street  In  question  and  the  right  of 
tiie  city  council  to  delegate  to  tbo  mayor  the 
authority  to  Issue  penults.  Tba  rule  Is  thus 
stated  In  28  Cyc.  870: 
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''Except  where  the  uae  is  tempcMrair  or  the 
power  has  been  ddegated  hy  the  Legislature, 
m  mmidpsUtr  has  no  power  to  avthorize  the 
nse  of  streets  for  a  private  purpose,  that  is,  one 
from  which  neither  the  mnnfeipaUtr  nor  its 
dtisens  derive  any  cMi^eration  or  benefit 
*  *  *  And  a  monidpalltr  has  no  power  to 
irrant  to  an  abotting  owner  the  rlfht  to  so  oon- 
strnet  his  building  ai  to  tnctoach  on  the  street, 
nor  to  use  the  streets  for  stands  or  booths  for 
business  purposes." 

It  would  appear  from  this  statement,  and 
we  find  no  authority  to  the  contrary,  that  the 
dty  of  Eureka  would  have  no  power  to  au- 
thorize the  use  of  a  street  for  a  lumber  yard. 
See,  also,  Strong  v.  Sullivan,  181  Pac  S9; 
notes.  125  Am.  St  Rep.  343,  34S,  348;  1  Am. 
St  Bep.  840,  841.  Ilxamlnlng  the  evidence  in 
the  Ugbt  of  this  principle.  It  appears  that  the 
post  to  which  the  horse  used  by  the  deceased 
was  hitched  at  the  time  of  the  accident  was 
almost  on  a  center  line  of  the  60-foot  street, 
and  that  the  lumber  pile  was  within  1  foot 
of  the  post.  This  lumber  pile  was  one  of  ten 
or  more  piles  located  at  Intervals  along  the 
center  line  ot  &e  street  There  were  also 
nine  piles  of  lun^r  at  Intervals  along  the 
north  property  line;  eadh  extending  Into  the 
street  about  10  feet.  Five  of  the  plies  of  lum- 
ber  along  the  c^ter  line  of  the  street  extended 
south  of  this  line  about  12^  feet,  leaving  to 
the  soaCh  thereof  a  passageway  for  travel  ot 
mly  17%  teet.  The,  lumber  was  piled  as  uso- 
al  in  lumber  yards,  except  that  it  is  dalmed 
there  were  no  cross-ties  holding  Qie  tiers  to- 
gether, and  to  this  defect  and  the  fact  that  it 
was  three  Inches  out  of  plumb  is  asoibed  the 
faU  ot  the  lumber  which  killed  the  deceased. 
The  height  of  the  plies  varied;  the  pile  that 
fell  being  about  9  feet  high.  It  aroears  that 
the  street  had  thus  been  used  by  defendant 
for  a  number  of  yrars,  utd  that  the  pairtlcu- 
lar  pile  which  caused  the  death  of  the  deceas- 
ed had  been  placed  in  the  street  two  or  three 
months  before  the  accident  and  was  to  re- 
main there  Indefinitely. 

Without  considering  the  extent  to  which  a 
dty  may  authorize  temporary  obstructions  In 
a  public  street,  or  permanent  structures  for 
the  piupose  of  approach  to  abutting  proper- 
ty, such  as  involved  in  Marinl  v.  Graham,  67 
Cal.  130,  7  Pac.  442,  and  Bx  parte  Taylor,  su- 
pra, it  is  snffldent  for  the  purposes  of  this 
case  to  say  that  the  use  of  a  portion  of  the 
pntdlc  street  as  a  lumber  yard,  as  aforesaid, 
was  neither  "lawful  nor  proper"  nor  for  a 
"reasonable  dme,"  within  the  meaning  of  sec- 
tion 7  of  the  dty  ordinance,  and  therefore  not 
one  whldi  the  mayor  of  the  dty  was  author- 
ized by  such  ordinance  to  permit  Even  had 
flie  ordinance  In  question  attempted  to  grant 
to  the  mayor  power  to  Issue  such  permits,  the 
power  to  grant  the  nse  of  the  street  for  such 
purposes  could  not  have  been  delegated  by 
the  legislative  authority  of  the  dty  to  the 
mayor,  even  If  It  should  be  conceded  tiiat  the 
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dty  council  bad  the  power  to  legaUze  sudx  an 
obstruction.  It  follows  that  both  under  the 
provisions  ot  the  general  law,  above  quoted* 
and  under  section  4  of  the  ordinance  In  ques- 
tion, wbidt  provides  that,  "Any  person  who 
will  throw,  deposit,  or  place  any  rubbish 
•  •  •  or  obstruction  of-any  kind,  except 
as  ha:*^above  provided,  In  or  upon  any  pub- 
lic street  lane,  sidewalk,  park,  alley,  or  pulH 
He  thoroughfare,  shall  be  deemed  guilty  of 
committing  a  public  Dulsanc^**  the  mllng  ot 
the  trial  court  ^eluding  the  evidence  was 
correct ;  that  the  piling  at  lumber  in  the  pub- 
lic street  oonatituted  a  public  nuisance ;  and 
that  If  the  death  of  the  deceased  proximately 
resulted  from  the  falling  of  the  Imnber  In 
question  the  defendant  Is  reasKmsibla  for  Us 
deaOi.  To  tide  effect  Uie  jury  was  properly 
instructed.  lI6Cune  t.  Santa  Clara  Tall^ 
HiU  &  Lumber  Ok,  110  CM.  480,  42  Paa  960. 

[1, 7]  It  ia  cwtsDded  that  plaintiff  was  not 
entitled  to  sue  for  the  death  of  its  emi^oye. 
Tbe  Workmen^  Oompensatloa  Act  expressly 
authorlEes  sudh  salt  wben  t  lawfld  claim  is 
made  against  the  employer.  Sedlon  81,  Stata. 
iStS,  p.  29B.  It  is  dalmed,  howarer,  that  as 
no  written  notice  of  this  Injury  was  served 
on  the  lAalntlff  it  Is  not  entitled  t»  bring  this 
suit,  nnless  It  had  "actual  knowledge  oC  the 
acddent,**  Trtddi  hy  the  statute  U  made  equiT- 
alent  to  sucli  notice.  Sec.  20,  Stats.  1018.  p. 
290;  Smith  v.  Ind.  Aoc.  Oom'n,  174  Oal.  199^ 
102  Pac.  630.  The  evidence^  howerer,  suffl- 
dently  shows  that  plaindfl  had  actual  knowl- 
edge of  the  accident  Its  foreman  arrived  at 
the  scene  of  the  acddoit  before  the  deceased 
was  removed  and  while  the  drcumstantial 
evidence  of  the  cause  of  his  death  was  8031 
manifest  to  his  observation.  Under  these 
circumstances  the  law  charges  the  employer 
with  notice.  Thereafter  a  claim  was  made 
by  the  widow  of  deceased  on,  and  granted  by, 
the  employer.  This,  under  the  law,  oitltled 
the  employer  to  be  subrogated  to  the  rights 
of  the  family  of  the  deceased  and  authorised 
the  bringing  of  the  suit  in  question.  Section 
31,  Workmen's  Oompensatlon  Law. 

[8, 8]  Upon  the  authority  of  Mahoney  v. 
San  Frandsco,  etc,  Ky.  Co.,  110  Cal.  471,  42 
Pac.  068,  43  Paa  618,  Green  v.  Southern  Pacific 
Co.,  122  CaL  663,  55  PaC  677,  Slmoneau  v.  Pa- 
cific Electric  Ry.  Co.,  150  Cal.  606, 116  Pac.  320, 
and  Steinberger  v.  Cal.  Electric  Garage  Co., 
176  Cal.  386, 168  Pac.  570,  the  following  testi- 
mony, adduced  over  defendant's  general  objec- 
tion. Is  dalmed  to  be  erroneous  and  prejudl- 
dal;  "Q.  Did  you  have  any  other  means  of 
support  except  your  husband's  earnings? 
A.  No,  sir."  Plaintiff,  however,  had  introduc- 
ed In  evidence  the  written  dalm  made 
against  it  by  the  widow,  wherefrom  it  ap- 
peared that  the  deceased  left  surviving  him  a 
widow  and  three  minor  dilldren,  and  that 
the  deceased  had  no  source  of  Income  besides 
Us  wages.  The  introduction  itf  this  dalm  is 
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also  counted  oa  by  the  defaidiat  u  error, 
but  u  plalntUTB  motion  to  strike  the  same 
out  was  resisted  by  the  defendant  it  cannot 
now  ounplaln  of  Its  intnodnction.  In  view  of 
•this  testimony,  and  the  legal  presumption 
that  the  husband  did  bis  duty  in  supportlDg 
bis  wife  and  children,  the  defendant  was  not 
prejudiced  by  teedmoay  that  ahe  depended 
on  her  husband  for  support,  iwrticularly  in 
view  of  the  fact  that  the  eridence  showed 
that  the  widow  liad  received  $4,500  in  com- 
pensation from  the  irtalntiff  and  $3,000  life 
insurance.  She  was  entitled  to  rely  upon  her 
husband  for  suppcn-t,  and  the  admission  of  the 
evidence  that  sbe  had  received  $7,600  com- 
pensatioa  for  his  death  certainly  would  over- 
come any  prejudice  that  might  have  accrued 
because  she  bad  stated  that  she  had  no  means 
of  support  other  tbon  her  husband's  wages. 
The  defendant  was  not  entitled  to  this  lat- 
ter evldenoe  (sectlcm  81,  suinra),  and,  in  view 
of  its  admission,  ought  not  to  be  heard  to 
complain  of  the  ruling  In  Questim.  FnrUtCT- 
more.  It  cannot  be  said  that  "sndi  testimony 
oould  have  been  offered  for  no  other  purpose 
Chan  to  create  prejudice,"  as  hi  Oram  v. 
SoQtbem  Padflc  Go^  supra.  Here  the  plain- 
tiff rdles  upon  a  statutory  sateogation  as  the 
fonndatloai  of  its  claim,  and  this  subrogation 
only  exists  in  the  case  of  a  lawful  dalm 
against  it  by  persons  wholly  or  partially  de- 
pendent upon  the  deceased  for  iapport 
Workmen's  OongywisaHnn  Law,  Stata.  1013.  S 
11^  aubd.  c,  1, 2.  Thla  makes  Oie  fact  <tf  audi 
dependency  relevant,  and  might  sorve  as  an 
excuse  for  the  offer  of  such  evidence,  even 
where  the  dependent  Is  a  wife  llvlnc  with  the 
deceaaed  at  the  time  of  hia  death,  and  there- 
fore oonduedvely  preenmed  to  be  wholly  de- 
pendent upon  him  for  support  Id.,  1 19a,  1. 
While  the  plalntlfl  was  entitled  to  rdy  on 
this  conclusdve  presumption  in  establishing 
tbe  facts  which  resulted  in  its  being  subro- 
gated to  the  claim  of  the  family,  the  offering 
of  such  evidence  In  further  proof  of  the  foct 
of  dependency  does  not  necessarily  evidence 
an  intention  to  play  np(Hi  the  sympathy  of 
the  Jury  or  to  secure  an  unjust  advantage. 
The  evidence  may  have  been  Introduced  in 
an  abundance  of  precaution  In  view  of  the 
contention  then  advanced,  and  still  maintain- 
ed, by  the  defendant  that  there  was  no  sub- 
rogation in  ftivor  of  the  plaintiff.  , 

[1 0]  With  reference  to  the  oontwtlon  that 
the  law  is  unconstitutional  in  so  far  as  It  op- 
erates to  transfer  the  cause  of  action  to  the 
plaintiff,  for  the  reason  that  it  goes  bey<md 
the  purview  of  the  constitutional  provision 
(article  20,  |  21)  antborLdng  legislation  fixing 
the  liability  ot  emj^yers  to  emplogrfia  and 
deals  with  the  liabiUty  of  third  persons,  it  is 
sufficient  to  say  that  the  Btatataty  jiroTisioil 
concerning  the  right  of  subrogation  of  the 
employer  is  merely  a  legislative  recognition 
of  the  equitable  doctrine  of  subrogation,  and 


is  dearly  within  the  legisIatlTe  authority. 
We  have  recently  considered  the  effect  of 
sudk  legtslaU(ni  in  Stackpide  v.  Pacific  Gas 
ft  Electric  Co.,  188  Pac  354,  and  need  not 
give  further  onslderatSott  to  that  subject  at 
this  time. 

[11J  It  is  contended  that  the  evidence  falls 
to  show  that  the  deceased  was  engaged  in  the 
performance  of  his  didles  at  the  time  of  the 
injury.  Tbe  accident  occurred  dnilns  tbe 
working  hours,  and  It  la  to  be  inftored  from 
the  facts  in  evidence  that  the  deceased,  hav- 
ing completed  his  tasks  at  the  office  of  the 
plaintiff,  was  about  to  proceed  to  other  dnties 
of  his  employment  whldi  involved  the  use  <j£ 
the  horse  and  wagon,  and  that  while  unhitch- 
ing the  horse  he  was  killed.  Tbe  evidence 
was  sufficient  to  Justify  the  condurion  of  the 
jury  that  he  was  engaged  In  the  performance 
of  tbe  duties  of  his  emplt^moit  at  the  time 
he  was  killed. 

[12]  There  is  nothing  in  the  point  that  the 
measure  of  damages  la  that  fixed  in  the 
Workmoi'B  GoiQpensation  Act  for  comprasa- 
tioD  for  injuxles  to  be  paid  by  the  employer 
to  Ow  dependents  of  the  empl<^  This  ac- 
tion was  brought  against  a  third  person  caus- 
ing such  death  to  recover  the  fall  amount  of 
damages  soff^ted  by  the  fbmlly,  and  plain- 
tiff Is  required  to  pay  to  the  fiunily  tbe  dif- 
ference if  any,  over  and  above  the  amount 
th»«tofore  paid  to  her. 

[IS]  With  r^erence  to  the  qnestloa  as  to 
whether  or  not  this  suit  can  be  maintained 
where  no  guardian  Is  appointed  fOr  the  minor 
children  and  no  claim  is  made  by  them 
against  the  employer,  except  the  claim  made 
by  the  mother,  it  Is  sufficient  to  say  that  the 
statute  (section  19a,  Workmen's  Compensa- 
tion Law)  gives  the  right  of  recovery  to  the 
widow  and  not  to  the  diUdrra.  The  making 
of  the  daim,  therefore,  1^  the  widow  against 
the  employer  was  sufficient  to  transfer  to  It 
the  right  of  recovery  established  under  sec- 
tion 377  of  the  Code  of  Civil  Procedure.  It  Is 
therefore  unnecessary,  in  order  to  perfect  tbe 
plalntifTs  right  of  subrogation,  for  the  dill- 
dren  to  make  any  claim  against  it. 

[14]  With  reference  to  the  claim  that  the 
right  of  action,  if  any,  Is  in  the  Insurance 
carrlo-  of  the  plaintiff,  it  Is  suffident  to  say 
that  there  is  no  evidence  that  the  insorance 
carrier  has  paid  the  compensation  <h*  served 
notice  upon  the  widow  that  it  accepted  tbe  re- 
sponsibility. Under  these  circumstances  the 
employer,  having  paid  tbe  widow  the  compen- 
sation provided  by  law,  la  oititled  to  main- 
tain the  suit.  Sections  84e,  84f.  nie  provi- 
stons  of  sectUn  80;  snbd.  2,  dted  in  support 
o£  tbe  omtentlfHi.  only  apply  where  thwe  is  a 
general  contractor  and  an  Intermediate  con- 
tractor, and  have  been  held  unccnstitutiwiaL 
Perry  v.  Indus.  Aec  Com'n,  181  Pac  788. 

[1 S]  The  court  instructed  the  jury  that  the 
ctmtrlbutory  n^lgenc^  If  any,  of  the  de 
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censed,  was  not  a  defense  iu  the  acticHi.  This 
liistractl<Hi  was  evidently  baaed  npon  the  fact 
that  omtribatory  negligence  was  not  i^ded 
as  a  det&iae.  Tbe  answer  allied  ttiat  the 
injniT  was  irtiolly  the  result  of  the  negli- 
gence of  the  deceased,  wMdi  ani(ranted  to 
nothing  more  than  a  denial  of  negligence  on 
the  part  chC  Che  defendant  The  instmeUon 
was  fully  Jnstlfled  under  the  lAeadlngs. 
Crabbe  t.  Mammoth  Channel  U.  Oo.>  108  OaL 
600, 143  Pac.  714.  Of  coarse^  if  the  ease  had 
been  tiled  npon  die  theory  that  omtrlbutory 
neglleence  was  taTolved,  and  tbe  jury  bad 
heeai  so  Instructed.  Cbls  eonrt  would  not  np- 
on appeal  hold  that  the  tssne  of  contributory 
negligaioe  was  not  involred.  Hnghes  v.  War- 
man  Steel  Casting  Co.,  174  GaL  S62, 163  Pac. 
8S5 ;  Schuh  V.  Herron  Ca,  177  Cal.  13, 18, 168 
Pac.  682 ;  Busch  t.  Los  Angeles  By-  Co.,  174 
Pat  665,  2  A-  L.  R.  1607.  In  this  case,  how- 
ever, tlie  CO  art  iDstructed  the  Jury  that  con- 
tributory negligence  was  not  an  Issue.  It 
fH>uld  only  hare  been  made  such  by  an  am«id- 
ment  of  the  pleadings. 

[18]  Defendant  complains  of  the  Instruc- 
tion with  reference  to  the  measure  of  dam- 
ages, contending  that  the  jury  was  thereby 
authorized  to  retumarerdlct  for  some  amount 
In  addiUcm  to  the  pecuniary  loss  sufTered  by 
the  family  of  the  deceased.  The  Instructions 
on  this  subject  b^in  with  the  fbllowing 
BtatCTient: 

"If,  under  the  evidence  and  Instmetitms  of  ttie 
ooart,  the  Jury  find  for  the  plaintiff,  tiien,  in 
asspssing  tbe  damages  which  plaintiff  Is  enti- 
tled to  recover,  the  Jury  should  assess  the  same 
with  reference  to  tbe  pecuniary  loss  sustained 
by  the  widow  and  children  of  the  deceased." 

Tlwn  follows  an  enumeration  of  tbe  ele- 
ments which  are  to  be  considered  by  the  Ju- 
ry in  arriving  at  the  pecuniary  loss.  The 
clause  particularly  (d>Jected  to,  as  allowing 
something  In  additim  to  the  pecuniary  loss, 
is  the  following : 

"And  if  you  find  for  the  plaintiff,  in  deter- 
mining tbt  araonnt  of  damageB  to  the  children, 
yea  have  and  are  to  consider  the  value  of  the 
Durtore  and  instruction,  moral  and  physical,  and 
intellectual  training,  if  any,  which  the  father 
gives  to  the  children,  and  in  determining  aach 
value  yoQ  are  not  limited  to  a  case  of  similar 
service  rendered  by  a  hired  servant,  but  may 
take  into  oonsideration  value  of  such  serv- 
ice when  rendered  by  the  father  to  his  children, 
liaving  regard  to  die  evidence  in  this  case,  if 
tfa«re  Iw  any,  as  to  dw  ability  and  willingness  of 
the  deceased  to  nurture,  care  for,  train,  and 
educate  bis  children." 

Construing  together  the  Instructions  as  to 
the  measure  of  damages,  the  clause  complain- 
ed of  merely  calls  the  attention  of  the  Jury  to 
an  additional  element  to  be  considered  In  ar- 
riving at  the  pecuniary  loss  suffered  by  the 
widow  and  diildren.  If  the  defendant  believ- 


ed that  a  more  pointed  and  emphatic  Instmc- 
Oon  limiting  tbe  liability  to  the  peconiaxy 
loss  was  necessary,  it  slionld  have  requested 
such  Instmctlon. 
Judgment  affirmed.  ' 

We  concur:  ANGELLOTTI.  a  X;  LEN- 
NON,  J.i  OLNET,  3.;  SHAW,  J.s  LAW- 
LOB,  J. 


CITT  OP  LOS  ANGELES  v.  PACIFIC 
OOAST  S.  S.  CO.   (av.  3169 ;  U  A  6520.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec.  16,  1919.  Opin- 
ion ctf  Supreme  Court,  in  Bank,  Denying 
Hearing,  Fek  18, 1920.) 

1.  Katioasu  wAtxBB  ^3>87^D— Statb  iut 

OBAirr  BUBMmtGKD  LAKD  TO  CZTT. 

Hie  Legislature  had  aathorlty,  under  Const, 
art  IS.  to  fonny  subm^ed  lands  to  the  dty 
of  Los  Angdes,  as  It  did  by  act  approi^  May 

1,  1911  (St  1911.  p.  1266),  (or  purposes  in 
harmony  with  the  trust  npon  which  the  state 
had  been  invested  with  title  by  tbe  general 
government. 

2.  NATXaABLB  WATIBS  ,«S»37(9— ClTT  09  LoS 
AlT0EI£8  HOLUfl  TTTIX  TO  SUBHEBGED  LAM  08 
GEANTED  TO  IT  BT  THE  STATE  IN  ITS  OOV- 
EBiriaCNTAZ.  AND  NOT  FBIVATE  CAFACrTT. 

The  city  of  Los  Angeles,  under  St.  1911, 
p.  1266,  derived  title  to  submerged  lands  which 
it  holds  In  its  governmental  capacity,  and  not 
mrady  In  Its  private  or  proprietary  capacity, 
being  invested  with  the  fiiU  title  to  such  lands 
for  the  porpoae  of  administering  the  trusts  for 
vtdA  the  fuwal  government  turned  the  lands 
over  to  the  state,  and  it  possesses  all  of  the 
power  which  the  state  formerly  held  In  relation 
to  such  lands,  including  the  right  of  posses- 
sion, and  can  maintain  an  action  to  qnlet  title 
against  one  holding  a  public  franchise  (or  the 
possession  and  use  Uiereof  for  the  purposes  nt 
maintaining  a  wharf  mdet  PoL  Code,  H  2900- 
2020. 

8.  Wh^ves  «=>7— Gbant  or  vbanchise  to 

MAINTAIN  EXTENDS  FOB  TWENTY  TEAB8 
ONLT. 

PoL  Code,  If  2906-2920,  provides  for  tbe 
grant  of  franchises  to  persons  for  the  purpose 
of  maintaining  wharves  on  submerged  land  for 
a  term  only  of  20  years,  and  empovrers  the  board 
of  sapervisots  to  provide  that  the  ownership  of 
the  wharves  erected  should,  npon  the  termina- 
tion o(  the  franchises,  become  vested  In  the 
public  body  which  is  Uie  owner,  and,  which 
would  then  become  entitled  to  tlie  jMMssssIon  of 
tbe  lands. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  G.  Flniayson,  Judg& 

Action  by  the  City  of  Los  Angeles  against 
the  Pacific  Coast  Steamship  Company.  A 
ludgment  for  plaintiff  is  affirmed  in  the  ap- 
pellate court,  and  hearing  denied  In  the  Su- 
preme Court 
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Gtbaon,  Dunn  &  CrntciheT,  of  Lob  Angdea, 
and  Geo.  W.  Towie,  of  San  Frandaco,  for 
appellant 

Albert  Lee  Stepbens  and  And«wxi  &  Au- 
doson,  all  of  Los  Angela^  tor  raqtondent. 

IllCBABDS,  J.  This  actl<»  was  brought 
b7  the  plalntifT  to  qoiet  Its  title  and  right  of 
possession'  to  a  tract  of  submerged  land  at 
San  Pedro  of  which  the  defendant  was  in 
possession  and  was  thereon  maintaining  a 
wharf  under  a  franchise  granted  to  It  under 
the  provisions  of  the  Political  Code. 

The  case  was  snbmttted  to  the  trial  court 
upon  a  stipulation  ae  to  Its  facts,  from  which 
stipulation  It  appeared  that  the  title  which 
the  city  of  Los  Angelea  had  In  and  to  said 
tract  of  submerged  land  was  such  as  was  con- 
veyed to  It  by  an  act  of  the  L^slature  ap- 
proved May  1«  19U  (Stats.  p.  1266),  and 
that  the  only  claim  of  tttle  atad  right  of  pos- 
session of  the  Padflc  Ooast  Bteanublp  Com- 
pany was  that  arising  oat  the  fruchise 
granted  to  It  under  the  provisions  of  sections 
2006-2020  Of  the  PoUtical  Code.  Tbe  trial 
court  rendered  its  Judgment  in  favw  c£  the 
plaintiff  upon  these  stipulated  facts,  and  by 
such  judgment  it  was  decreed  that  plaintiff 
was  the  owner  of  said  lands,  and  that  all  of 
the  claims  of  the  defoidant  thereto  were  in- 
valid except  that  under  the  terms  of  its  said 
franchise  dated  AprU  23, 1001,  the  defendant 
was  entitled  to  the  posseasioo  of  aaid  lands 
for  a  period  of  20  years  from  the  nld  date 
of  said  franchise,  but  for  no  longer  period, 
and  that  upon  the  expiration  ct  ttw  said 
term  of  said  frantdiis^  unless  the  same 
should  be  renewed  or  extraded  or  a  new 
franchise  granted  to  the  defoidant  by  Qie 
plaintiff  or  other  proper  authority,  the  wharf 
constructed  and  being  maintained  by  said  de- 
fendant npart  said  lands  should  become  the 
property  of  the  plalnUff  as  the  owner  of  said 
lands  and  as  the  party  thai  entitled  to  the 
possesshm  tberectf. 

[1]  Upon  its  anieal  from  such  Judgment 
the  defendant  and  aKWlIant  her^  makes 
several  contentions.  The  first  of  these  Is  the 
contention  that  the  Legislature  under  the 
terms  of  Qie  Constitution  had  no  powor  to 
make  the  grant  ot  the  title  to  said  submerged 
lands  whldi  was  attempted  to  be  made  by 
the  act  of  the  Legislature  of  Bf  ay  1. 1011,  sn- 
pra.  An  examination  of  the  terms  ot  this 
act  shows  that  In  substance  and  effect  It  1b 
in  all  respects  similar  to  prior  acts  of  the 
state  Legislature  granting  to  munlclpaUtleB 
tldclands  and  harbor  frontages,  to  which  the 
state  held  the  title  for  certain  trust  pur- 
poses from  the  general  government,  and  of 
which  it  has  made  from  time  to  time  such 
leglBlative  grants  under  the  provisl<ms  of 
article  16  of  the  state  G<Histltutjon.  These 
grants  have  been  uniformly  u^eld  by  the 
Supreme  Court  of  this  stkte,  and  the  policy 
and  i>ower  of  making  such  grants  to  munld- 
pal  corporatioas  tar  purposes  in  harmony 
with  the  trusts  upon  which  the  state  had  been 


invested  wiHi  title  to  the  same  h^  become  so 
well  settled  as  to  be,  at  this  late  date  In  oar 
state  history,  beyond  dlsputfc  It  may  be  sug- 
gested, however,  that  the  contoitloo  whidh 
the  appellant  now  makes  In  that  regard  Is 
fully  and  finally  answered  by  the  dedaion  of 
the  Supreme  Court  of  this  state  in  the  case  of 
Gimpher  r.  City  of  Oakland,  162  Cal.  87,  121 
Pflc.  374. 

12]  As  to  the  claim  of  the  appellant  tbat 
the  title,  If  any,  which  the  dty  of  Los  Angelea 
derived  to  the  lands  in  question  under  said 
act  of  the  L^slature  was  one  which  it  held 
not  In  its  governmental  but  merely  In  its  pri- 
vate or  prc^rletary  capacity,  we  find  no  merit 
in  this  claim.  The  trusts  upcm  which  the  city 
of  Los  Angeles  received  Its  title  to  said  prem- 
ises were  the  identical  public  trusts  upon 
which  tlie  state  had  originally  received  and 
held  said  lands  up  to  the  time  of  its  said 
grant  of  the  same  to  said  dty.  These  trusty 
being  for  pubUc  uses,  were  essentially  govern* 
mental  in  their  character,  and  the  city  of 
Los  Angeles,  In  taking  over  from  the  state 
the  title  to  said  lands  for  the  purpose  of  ful- 
fllllng  these  trusts,  was  merely  acting  as  od» 
of  Uie  subordinate  governmental  agencies  of 
the  state,  and  as  such  it  was  by  Hie  terms  of 
said  act  Invested  with  the  fnll  tlUe  to  said 
premises  for  the  purpose  of  administering 
sudt  tmsta  This  being  so,  It  became  pos- 
sessed of  all  of  the  power  which  the  state 
formerly  held  in  relation  to  said  lands  and 
all  of  the  rights  to  the  ownership  and  posses- 
8l<Hi  thereof  which  the  state  had  prior  to 
said  grant,  and  hence  with  full  power  as  the 
Bucoeasor  <^  the  stat^  to  maintain  this  action 
as  against  the  defendant  daimlng  to  hold  a 
public  franchise  for  the  possession  and  use 
of  said  premises  for  the  purpose  of  main- 
taining a  wharf  thereon  under  the  provisions  , 
of  sections  2006-2020  of  the  PoUtical  Code. 

[8]  The  next  and  <mly  further  contention 
which  the  appdlant  makes  herein  1b  tliat  un- 
der the  terms  of  its  said  franchise  granted  on 
AprU  23,  1001,  by  virtue  of  the  forcing 
sections  of  the  PoUtical  Code,  its  rig^t  of 
possession  thereof,  and  also  its  right  to  the 
use  and  operation  of  the  wharf  which  it  had 
constructed  thereon,  was  not  limited  to  the 
term  of  20  years,  and  hence  that  the  trial 
court  in  so  undertaking  to  limit  the  same 
was  in  error. 

This  clahn  on  the  port  of  the  appellant  la 
predicated  upon  a  construction  which  it  un- 
dertakes to  place  upon  secttou  2010  of  the 
Political  Code.  Said  section  has  reference 
to  the  procedure  before  the  board  of  Buper- 
visors  having  power  to  grant  applications  for 
such  franchises,  and  the  portion  thereof  upon 
which  the  appellant  relies  to  sustain  his  fore- 
going contention  reads  as  foUows: 

"If  from  the  proofs  it  aj^ear  that  the  poblio 
good  or  convsnienoe  will  be  promoted  thereby, 
the  board  of  supervisOTs  may  grant  to  the  appli- 
cant the  right  to  erect  or  constmct  a  wharf, 
chutei  or  pier  as  prayed  for,'  and  to  take  toBilM 
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for  the  VM  of      Mine  tn  the  t«zu  at  tmnty 

mie  appdlant  bases  tils  claim  upon  the 
punctaation  of  this  portlm  of  said  sectton,  In- 
slstlqff  fliat  llmltatloii  of  20  yean  tbereln 
bas  referaice  solely  to  tb»  right  to  take  tolls. 
We  find  no  nwlt  In  this  omtentlai.  and  are 
satlsfled  that  the  evident  purpose  of  the  en- 
tire ctaapter  of  fbs  Political  Code  In  whldi 
ttils  sectl«i  occnrs  was  to  Umlt  the  torms  of 
the  grant  of  the  frandilses  referred  to  there- 
in to  said  term  of  20  years,  and  empowered 
Uie  said  hoard  to  pnrrtde  Oiat  Oie  omtershlp 
of  ttie  irtiarves  erected  npoa  audi  lands 
dKmld,  upmi  the  termination  of  sncb  fran- 
cfalses,  become  Tested  In  the  irablte  body 
which  was  the  owner  and  whldi  would  then 
become  entitled  to  tbe  possesslOT  of  said 
lands.  Hiis  matto-  aK>ear8  to  us  to  hare 
been  settled  beyond  tbe  point  of  fnrttier  dis- 
pute by  the  case  of  Santa  Cms  t.  Southern 
Pacific  Co..  168  Cal.  538,  1^  Fac.  362.  whldk 
we  are  unable  upon  prlBdple  to  distinguish 
from  the  case  at  bar.  Under  the  authority 
of  that  cose  the  rli^t  of  the  trial  court  to 
intrude  In  its  judgmmt  Qie  dause  thereof 
whldi  inreets  tbe  plalntlfl  with  title  to  the 
wharres  constructed  and  maintained  by  the 
said  defendant  upon  tbe  said  lands  of  said 
dty  upon  tbe  expiration  of  said  franchise  on 
April  23, 1921,  must  also  be  sustained. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J. ;  KBBBIGAN.  J. 

Opinion  of  Supreme  Court,  in  Bank,  Denying 
Hearing. 

PER  GUBIAAL  In  denying  an  applica- 
tion for  a  hearing  in  this  court  after  de- 
cision of  the  district  court  of  appeal  of  the 
first  appellate  district,  dlrlslon  one,  we  deem 
it  proi>er  to  say  that  we  do  not  nnderstand 
that  the  judgment  of  the  superior  court  Is  to 
be  construed  as  depriving  the  aK>ellant  of 
any  such  right  as  It  may  have  nnder  section 
1019,  CivU  Code. 


ROBINSON  V.  CITY  OF  CLENDALD  et  aL 
(L.  A.  5301.) 

(Supreme  Court  of  California.   Feb.  18,  1920.) 

L  Pbopebtt  4»3  —  Wateb  fife  unes  ANn 

EASXimrTS  THBBBrOK  ABE  "SEAL  BSTATK" 
AND  NOT  "FBB80HAL  FBOFEITT." 
Under  Civ.  Code,  H  680,  662,  water 
pipe  lines,  imbedded  In  the  soil  for  purpose  of 
supplying  water  to  the  lands  to  whidi  they  ex- 
tend, and  easements  granted  by  owner  of  land 
in  which  the  pipes  are  imbedded,  are  real  estate 
and  not  personal  property,  both  before  the  wa- 
ter is  carried  therein  and  after  the  use  for  that 
purpose  has  ceased. 

[Cd.  Note.— For  other  definlttons,  see  Words 
and  Phrases,  First  and  Second  Series,  Penonal 
Property ;  Beat  Property.] 


2.  Plkadino  €s»8(11>— Alleqatioh  of  own- 
esshjp  not  depbitdeitt  on  aixxged  facts 
hot  a  cohclubiok  of  law. 
In  an  action  to  Qulet  title,  an  allegation  in 
complaint  of  ownersfaip  which  does  not  purport 
to  be  based  on  (acts  previously  stated,  and  iidildi 
Is  indepandHtt  tiieTsof;  Is  not  a  mere  eondustm 
of  law,  hut  an  allegatl<m  of  the  ultimate  fact 
ccoistltutlng  a  suffldent  pleading  of  ownership^ 

Department  1. 

AKwal  from  Superior  Court,  Los  Angeles 
County ;  Grant  Jackson,  Judge. 

Action  by  A.  a  Boblnson  agabist  the  Gtty 
of  Glendale  and  others.  Judgmojt  for  de- 
fraidants,  and  plaintiff  appeals.  Reversed. 

P.  S.  McNutt.  of  Los  Angeles,  for  af^ellant 
B.  W.  Sargent,  W.  G.  Cooke,  and  W.  HL 
Svaas,  all  of  Loe  Angeles  (J.  F.  Keogh.  at 
Los  Ajogeles,  of  counsel),  for  reqwndents. 

SHAW,  J.  The  court  below  sustained  a 
donurrer  to  tbe  complaint,  and  thereupon 
rendered  judgment  in  favor  of  the  defend- 
ants, from  which  the  plaintiff  appeals.  The 
gKHmds  of  the  danuner  were  that  tiie  com- 
Iflalnt  ^  not  state  a  cause  of  action,  and 
also  that  it  was  uncertain  In  several  partic- 
ulars. 

The  complaint  alleged  that  In  1906  the 
plaintiff  and  several  other  posons  were  the 
owneni  in  fee  in.  severalty  of  Certain  parcels 
of  real  estate,  ei{3it  In  nombw,  immediately 
outside  the  of  Oleodale;  Oiat  in  said 
year  said  landowners  for  ttw  purpose  of  snp- 
plying  their  lands  with  domestic  water,  laid 
In  the  soli  of  said  lands  and  adjoining  land 
a  4rtoeti  water  pipe  1,690  feet  long,  422  feet 
of  wfaidi  warn  in  ptaintUTs  parcel;  that 
lAaintlfl  at  Uie  same  tlme^  in  bis  ovm  land, 
laid '241  feet  of  2-lnch  water  pipe  connecting 
thezewith;  that  400  &et  of  the  IW  feet  ex- 
tended  aczoBS  other  land  not  owned  by  the 
parties,  but  was  laid  therein  by  right  of  aa 
easemoit  for  Oiat  parpose  granted  bf  the 
owners  of  said  lands :  that  this  pipe  was  im- 
bedded in  and  permanently  affixed  to  tbe 
soil  with  the  Intent  to  nuUoe  It  an  appurte- 
nance to  the  lands  of  said  parties.  Unnece^ 
sary  details  were  stated,  evldaitly  for  the 
purpose  of  showing  that  the  pipes  described 
constituted  real  property.  The  complaint 
proceeds  to  aver  that  the  said  parties  con- 
tinued the  use  of  said  pipe  for  the  msulng 
six  years,  and  that  after  satd  period  bis  co- 
owners  conveyed  their  Interest  therein  to 
plaintiff.  The  time  when  this  conveyance 
was  made  is  not  stated  and  without  some 
all^atlon  of  its  date  It  would  not  appear 
that  the  plaintiff  was  the  owner  at  the  time 
of  beginning  the  actl(m.  The  comptalut  then 
proceeds  as  follows: 

"And  the  plaintiff  Is  now  the  absolute  and 
unqualified  owner  In  fee  of  said  real  property, 
pipes,  risht  to  flow  water,  easements,  appar- 
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tenancM  and  rlshta  to  kD  eonnectiona  to  nld 
pipe,  and  tliat  plaintiff  Ii  Bnocessor  to  all  tfae 
rights  and  privileges  of  his  predecesson  as  men- 
tioned herein,  other  than  himMlf,  In  said  pipe 
and  rights  and  appDrtsnuiGes  tbwofeo,  mad  has 
■till  retained  all  his  own  original  right  In  the 
■aid  pnqwrtr*  and  ia  now  the  owasr  In  foe  of 
tlie  whole  of  it." 

Then  follows  the  nsaal  allegation  in  a 
complaint  to  gulet  title  that  the  defendants 
dalm  some  estate  or  interest  in  the  prop- 
erty adverse  to  the  plaintUt,  which  claims 
are  unfounded. 

[1]  The  facts  we  have  stated  are  saffldent 
to  show  that  the  pipe  lines  and  the  easements 
therefor,  described  In  the  complaint,  are  real 
estate  and  not  personal  property.  Civ.  Code, 
IS  668.  660,  662;  Soathem  P.  Co.  v.  Spring 
Valley  W.  Co..  173  CaL  296.  169  Pac.  866,  L. 
R.  A.  1917E,  680;  Diets  v.  Wsslon,  etc..  Co., 
95  Cal.  100,  30  Pac.  380;  Fadldcar  t.  East 
Biverslde  IHst,  109  CaL  36.  41  Pac.  1024; 
Hoyt  T.  Hart,  149  Cal.  730,  87  Pac.  069; 
Gopdand  t.  Fmirrteir.  165  OaL  154.  181  Pac. 
119;  Btanlslans  W.  Oo.  t.  Badunan,  162  Cal. 
126,  93  Pac.  856,  16  B.  A.  (N.  S.)  SOa  Its 
character  as  real  iHraperty  Is  not  afEMted 
by  the  fact  tHat  it  la  not  averrad  that  plain- 
tiff owned  a  right  to  water  In  connerHon 
therewith,  or  that  tbe  pipes  were  In  use  tor 
that  parpom  when  the  action  was  begun. 
Where  pipes  are  laid  In  real  estate  tM  the 
purpose  of  carrying  water  to  the  lands  to 
which  they  extend,  die  pipes  vbile  Imbedded 
In  the  sou  cocstltate  real  property  boUi  be- 
fore tbe  water  is  carried  therein  and  after 
the  nse  tor  that  pnipoae  has  ceased. 

[t]  The  allegation  of  ownersbip  above 
qooted  is  not  stated  as  a  mere  condusion 
of  law  following  ftwm  the  &cts  preivionsly 
alleged.  The  allCKatioas  considered  In  Tnm- 
er  T.  White.  78  Cal.  299.  14  Pac  794.  Fred- 
ericks T.  Tracy,  98  CaL  668,  8S  ftc.  TBO,  and 
McCan^ey  v.  Schnette^  UT  OaL  223.  46  Pac. 
066,  48  Pac.  1088,  59  Am.  St  Xtef>.  176,  dted 
by  respondent,  are  not  Identical  with  Uiose 
appearing  In  this  case.  In  Tamnr  v.  White, 
ttie  allegati<Hi  of  ownership  was  expressly 
^vdlcated  on  the  facts  stated,  nie  aver^ 
ment  was  that  "by  vlrtiie  of*  said  facts 
plaintiff  became  tbe  owner.  Obviously  this 
was  Intended  to  be  a  condnalon  of  law. 
Fredericks  v.  Tracy  was  an  action  in  dalm 
and  delivery,  and  the  decision  merely  held 
that  the  av^ments  did  not  show  the  right 
to  possession  of  the  property  at  the  time  the 
complaint  was  filed.  In  HcGangbey  v. 
Sctauette,  the  point  of  the  dedslon  is  that 
Dnder  well-settled  rules  of  pleading,  allega- 
tions showing  that  plaintiff  acquired  the 
title  to  tfae  land  at  a  date  prior  to  the  time 
the  action  was  begun  will  not  supply  the 
place  of  an  averment  that  he  was  the  owner 
thereof  at  that  time,  although  such  fact 
might  by  the  rules  of  evidence  justify  the 


Inference  that  he.  contlnoed  to  be  the  owner. 
If  no  subsequent  conveyance  by  him  was 
shown.    The  role  that  a  complaint  which 
merely  pleads  evidence  of  title  la  not  suffi- 
cient where  the  plalntltTs  cause  of  action 
depends  upon  his  having  the  title  at  the  time 
of  flllpg  tbe  complaint  does  not  apply  here. 
The  allegation  that  tbe  plalntifit  Is  now  the 
absolute  owner  of  the  property  does  not 
purport  to  be  based  on  tbe  facts  previously 
stated,  but  Is  Independent  thereof.  Except 
when  it  is  BO  made  dependent,  or  when  the 
evidentiary  facts  stated  are  necessarily  in- 
consistent therewith,  such  a  general  allega- 
tion of  ownership  is  always  TecogoSxed.  as 
an  allegation  of  the  tdtimate  fact,  and  a  com- 
plaint ccmtalnlng  It  suffldently  fdeads  lAain- 
tifTs  ownership.    Payne  v.  Trfeadwell,  16 
CaL  243;  Fndl<±ar  t.  East  Biverside,  etc, 
Co.,  supra ;  Heeser  t.  Miller,  77  CaL  193,  19 
Pac  876;  Johnson  t.  Tam^  86  CaL  130,  24 
Pac  863;  Gray  tJ  Walker,  167  CaL  884,  106 
Pac  278;  Shurtleff  v.  Kdirer,  163  CaL 
124  Pac  724.   The  previous  auctions  in 
this  omnplalnt  merely  Indicated  that  he  Itad 
been  the  ownor  at  some  time,  not  stated,  but 
ivevtons  to  the  beginning  of  the  action. 

The  particulars  wherein  the  complaint  la 
onoertaln,  assigned  in  the  dranurrer,  are 
merdy  moitioned  by  the  defendants  In  thdr 
brief,  and  are  not  discussed  therdn.  Th^ 
are  not  of  suffldent  Impwtance  to  require 
notice,  even  if  they  had  been  fully  argued. 
The  court  erred  in  sustaining  tbe  demorru 
to  the  complaint 

The  judgment  Is  reversed. 

We  concur:  LAWLOB,  J.;  OLNBT,  J. 


PEOPLD  T.  AliASKA  PAa  B.  8.  00. 
(Sac  2881.) 

(Supreme  Court  oi  OaUfomia.    Febk  ^  1^0. 
Bebeaxing  Denied  Mardi  8,  1920.) 

1.  COBPDBATIONB    «=»631  —  DBSIVK  POWBBS 
rsOH  LAWS  or  state  or  CBSATIOlf. 

A  corporation  derives  Its  powers  from  its 
articles  of  inoorporati<«  and  the  lawa  of  the 
state  ia  which  it  was  created. 

2.  COBFOBATIONB  «S»631— DlU.S  NO  IBAH* 
CHISB  BT  OOUFLTIHO  WIXH  UiW  BRABDZirQ 

FOBBIQR  COBPOSATIOJTS. 
A  foreign  corporation  by  coming  into  the 
state  and  complying  with  the  laws  thereof  re- 
garding foreign  corporatlms  thwtby  obtains  no 
grant  of  power  or  franchise. 

3.  COBPOBATIOHB  «=»631— FoBSIQN  OOBPOBA- 
TION  DOES  BUSINESS  IN  STATS  BT  OOHITT. 

A  foreign  corporation  la  permitted  to  do 
business  and  exercise  its  corporate  franchiaei 
in  another  state  by  comity  only. 
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4.  Cosposumn  «»e«l— fluxs  iawb  jw  to 
FoBnan  coBPOuaennrs  fubelt  maATin 
AMD  UBiuormi 
The  lam  vt  OaliforalB  nUatinc  to  a  fm^jcn 
corporation  are  purely  nesatiTe  and  restrictive 
in  character,  and  merdy  forbid  the  exercise  in 
the  state  ot  a  amall  part  of  the  corporate  power 
it  already  poaieans,  except  on  the  ipedfied  con- 
ditions. 

6^  COUHXBOI  4s»72— StAXB  OUmOT  UZ  IBAIT- 
OHIBB  OF  FOBBIGH  OOBPOBATIOH  UBBD  IH  1H- 
TCBBTAn  OOMIIEBOB. 

Bight  of  foreign  corporaticHi,  after  comply- 
ing with  California  laws  as  to  foreign  coipora- 
tions,  to  carry  on  Interstate  business,  and  to 
aeqnire  and  conrey  real  estate  necessary  there- 
for and  maintain  actions  to  protect  its  rights 
therein,  is  not  subject  to  taxation  by  the  state, 
though  inatrum  en  tall  ties  by  means  of  which  it 
GBTTiea  on  such  eonmerce,  and  which  haTe  a 
local  situs  as  property  within  the  state,  are 
taxable  by  It. 

6.  Taxation  ^9166— FEANCHun  or  pobbion 

COKFOBATION  TO  DO  BUSXmSS  IH  BTAIX  TAX- 
ABLE oia.T  WExn  xzBBciaKo. 
.The  franchise  a  foreign  corporation  to  do 
bnslBess  In  the  state*  other  than  in  interstate 
commerce,  Is  not  a  property  rii^t  therein,  and 
so  taxable  there,  till  excrdsed  there,  and  ceases 
to  be  such  when  its  exercise  Is  dlscontinaed. 

7.  Taxaxiok  «s»171%  — FratEiaiv  ookpoba- 
TioH  HOT  waoapnb  to  show  it  kxkbgibbd 


Ho  nAKCBXn  TAXABLE  BT  STATE. 

A  tanSgn  etnporatlon  Mi  not  estopped  to 
show-  tiiat  dnrinc  a  certain  year  it  ezerdsed  no 
frandiise  to  do  budness  In  the  state,  otiier  Aan 
In  Interstate  commerce,  and  m>  was  not  taxa- 
ble thereon,  by  reason  of  its  report  in  the  priM- 
year  as  required  by  tax  law,  nor  by  its  payment 
under  protest  of  the  tax  levied  for  sudi  prior 
year,  nor  by  ite  failure  and  refusal  to  make 
the  report  in  the  year  in  questiMi,  and  the  con- 
sequent arbitrsry  assessment  en  the  daimed 
franchise. 

In  Bank. 

Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields.  Judge. 

Action  by  the  People  of  the  State  of  Cali- 
fornia against  the  Alaska  Padflc  Steamship 
Company.  Judgment  for  plalntU^  and  de- 
fendant appeals.  JEterersed. 

MtKTDtcben,  Olney  A  tnilard  and  UcCntch- 
en,  If^Ilard,  Maimon  &  Ozeen^  all  ot  San 
FrandBOOi  tor  ai^Iant 

n.  S.  Webb,  Atty.  Gea,  and  EYank  Xi. 
Onezena,  Deputy  Atty.  Gen.,  tor  the  People; 

SHAW.  J.  The  defendant  amwala  from  a 
Judgment  in  favor  of  the  plalntifT  In  an  ao 
tloa  to  recover  tbB  ram  of  9916  levied  br 
the  state  as  taxes  for  the  year  U12  npon  a 
firanchise  whldi  the  state  dalms  tlie  de- 
fendant held  and  enjoyed  dozing  that  year, 
described  in  the  complaint  as  the  right  to  do 
business  ss  a  ooiporatt(m  In  the  state  of 
California. 


The  tax  vras  levied  in  pursuance  of  tha 
provision  of  the  Oonstltatlon  that  "all  fran- 
chises, other  than  those  ^pressly  provided 
for  in  this  section,  shall  be  assessed  at  their 
actual  cash  value,  In  the  manner  provided 
by  law.  and  shall  be  taxed  at  the  rate  <it  one 
per  centum  each  year"  (article  IS,  1 14,  subd. 
"d"),  and  of  the  Tax  Act  of  1911,  enacted  In 
fnrtherance  thereof  (Stats.  1911.  p.  630). 
The  Tax  Act  provides  that  the  franchises 
to  be  taxed  under  the  Constitution  shall 
include,  "the  actual  exercise  of  the  right  to 
do  business  as  a  corporation  in  this  state 
when  such  right  is  aerdsed  by  a  om-poratlon 
incorporated  under  the  laws  of  any  othw 
state  or  country."   Section  S. 

The  defendant  daims  that  it  did  not  have 
or  exercfse  within  this  state  any  taxable 
franchise  to  do  business  as  a  corporation 
within  this  state  during  the  year  1012,  and 
that  in  conseqaenoe  of  this  fact  the  tax  so 
levied  is  Invalid.  -  The  soundness  of  this 
daim  iB  the  <nily  point  to  be  determined 
in  tbe  case. 

The  d^endant  Is  a  corptHatlon  onr&nised 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Ualne.  In .  the  year  1906, 
In  c<Hnp11ance  with  section  408  of  the  Olvll 
Code,  It  filed  wltii  the  secretary  of  state  its 
artides  ot  incorporation  and  designated  a 
person  residing  within  the  state  as  the  per- 
son upon  whom  process  against  it  could  be 
served,  as  provided  in  section  405.  The  said 
act  1911  antliortsed  the  state  board  of 
equallxatl(»i  to  determine  the  ytXm  of  t)ie 
franchises  held  by  any  person  or  corporation 
taxable  under  the  Conatltntlon,  and  to  levy 
a  tax  tb«»on  at  the  rate  fixed,  and  fartlter 
that  tlie  record  of  tlie  assessnient  sbowlnff 
unpaid  taxes  against  any  person  or  corpora- 
tion assessed  by  the  state  board  "Is  prima 
fade  evidmce  of  the  assessment  upon  fha 
property  and  frandilses,  the  dellnqnewgr, 
ttte  amount  of  the  taxes,  penalties,  and  costs 
due  and  unpaid  to  the  state,  and  that  the 
ootnpany,  pers(»,  or  association  Is  indebted 
to  Oie  people  of  the  state  of  California  In 
the  amonnt  of  taxes  and  poialtles  ther^ 
appearing  onpald.  and  that  all  tbe  forms 
of  law  in  relation  to  Ono  assessment  and  levy 
of  Bucb  taxes  have  been  ootnpUed  with." 
Section  24.  ' 

Upon  tlie  trial  tibe  state  Introduced  In  evi- 
dence the  record  of  tbe  assessment  referred 
to  la  said  section  for  tba  year  1912,  showing 
the  assessment  of  the  taxss  for  whldi  re- 
covery was  asked  In  the  oomidalnt  As  a 
defense  the  defendant  offered  to  prove  that 
when  It  filed  Its  artides  of  incoziraration 
and  designated  Its  agent  In  1906  it  began 
the  operation  of  steamships  .gunning  betveen 
Sen  Frandsoo  and  ports  in  Oregcni  and 
Washington,  constituting  Intostate  com- 
merce, and  also  running  between  San  Franr 
Cisco  and  Los  Angeles  In  Gallfomia,  that  in 
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•Dectaiben  IfilO^  U  eatirdy  abandnea  the 
operation  of  the  Hue  from  San  Fnnctooo  to 
Imds  AngeLee,  and  that  Oureafter  and  ever 
■flinoe  It  has  done  nt  bnataun  In  this  state, 
mxpt  in-  connection  wlUi  and  as  a  part  oC 
the  operatloa  oC  steanjablps  rnnnlns  between 
San  Pranctoco  and  pwta  In  the  states  of 
Washington  and  Oregon  and  engaged  9x- 
dnslTtiy  in  Interstate  commercek  Upon  ob- 
jection on  hAalt  of  tilie  plaintiff,  Q»  oonrt 
b^ow  mdnded  the  eridmce  of  fliese  facts. 
If  the  facts  were  material  to  ttie  que,  the 
erldenoe  should  have  been  admitted.  As 
there  Is  no  dlqmte  oancwnlng  ttie  &cts,  we 
may  coosldw  the  case  on  tiie  assnmption 
that  they  exist  as  shown  by  the  erldenoe 
offered. 

The  claim  of  the  plaintiff  Is  that  1^  filing 
Its  articles  of  incorporation  with  the  secre- 
tary of  state  and  designating  Its  resident 
agent  upon  wbom  process  against  It  may  be 
B«rvecl,  as  required  by  the  CUvU  Code,  the 
defendant  acquired  from  the  state  a  fran- 
chise to  do  business  as  a  corporation  within 
the  state;  that  it  thereafter  at  all  times 
continued  to  hold  and  possess  such  franchise, 
whether  it  exercised  the  same  or  not,  and 
that  such  frandiiae  Is  taxable  property  with- 
in the  meaning  of  tbe  constltiitlonal  pro- 
vision aforesaid. 

That  such  a  franchise  If  It  existed  In  this 
state,  would  be  taxable  as  property  therein, 
is  not  disputed.  The  claim  of  Qie  defendant 
Is  that  the  right  to  do  Interstate  business, 
so  t&r  as  It  Is  extt*d8ed  bi  this  state,  la  not 
taxable  for  state  purposes;  tiiat  sudi  tax-, 
atlon  would  be  a  burden  upon  Interstate  com- 
merce, and  Is  not  allowed  by  the  United 
States  Gonstltntlon  and  laws;  that  with 
respect  to  the  right  to  carry  on  other  boldness 
permitted  by  Its  corporate  charter  13ie  de- 
fendant does  not  possess  any  franchise  whtclk 
can  be  considered  as  property  existing  within 
this  sta^  except  whUe  It  carries  on  some 
buMness  here  in  the  exercise  of  such  corpo- 
rate powers;  and  that,  inasmudi  as  the  de- 
fendant ceased  to  do  any  other  than  inter- 
stete  business  in  1910,  and  has  not  since 
engaged  (n  any  other  business,  It  did  not  In 
1912  possess  any  corporate  franchise  In  this 
stete,  except  its  nontaxaUe  franchise  to  car- 
ry on  Interstate  commerce  business. 

[1-4]  A  corporation  of  another  atete  de- 
rives Ite  power  to'  do  bushiess  from  Its  arti- 
cles of  inooriMratlon  and  the  laws  of  the 
steto  under  which  it  was  oi^ntzed.  By 
cmnlng  Into  thi6  stete  and  fiUtag  Ite  articles 
of  Incorporatltm  here  and  otiierwlse  com- 
plying with  our  laws  regarding  fbrelgn  cor- 
porations It  obtelns  no  grant  of  power  or 
franchise  of  any  character  from  this  state. 
Ite  powers  are  those  only  whldi  It  possesses 
by  virtue  of  the  laws  of  the  atete  in  which 
It  was  created.  It  Is  permitted  to  do  busi- 
ness and  exercise  Ite  corporate  frandilses 
and  pon'ers  In  this  state  by  comity  only. 


American,  etc,  Oo.  T.  Superior  Court,  153 
GaL  OSfl^  96  Faa  15.  IT  L.  R.  A.  (N.  8.)  1117, 
128  Am.  St  Sep.  12S;  Molforl  Co.  Onrry. 
ie8CaL28B,125I>ae.  286;  19  0yc.l222.  The 
laws  of  Uils  stete  relating  to  foreign  corpora- 
tions are  purdy  negative  and  restrictive  In 
(diaracter.  They  Impose  a  penalty  upon  the 
corporation  whldi  does  not  file  Ite  articles 
and  designate  ite  agent  as  required  by  the 
Code,  and  mer^y  provide  that  unless  they 
do  80  th^  shall  not  malnteln  any  suit  or 
action  in  any  oonrt  of  this  stete  or  acquire 
or  convey  the  legal  title  to  any  real  property 
within  this  stete.  The  stete  does  not  thereby 
grant  to  the  foreign  corporation  any  power 
to  do  budness  as  a  corporation  within  this 
stete.  It  merely  forbids  the  exercise  in  this 
stete  of  a  small  part  of  the  corporate  power 
it  already  possesses;  except  on  fiw  specified 
cooditlfflis. 

[I,  t]  The  defendant,  when  It  came  Into 
this  stete  for  the  purpose  of  doing  an  inter- 
stete  and  intrastete  business  as  a  common 
carrier  of  freight  and  passengers,  was  re- 
quired by  our  laws  to  file  ite  articlea  and 
derignate  Ite  resldrat  agent  In  order  to  en- 
able It  to  malnteln  actions  for  the  protection 
and  enforcement  of  Its  rights  and  acquire 
and  convey  real  property  necessary  for  the 
business.  Its  right  to  carry  on  the  Interstate 
business  and  to  acquire  and  conv^  the  real 
property  necessary  therefor  and  malnteln 
actions  to  protect  Ite  righte  therein  te  not 
subject  to  texes  by  the  stete. 

"No  stete  has  the  right  to  lay  a  tax  OQ  inter- 
Btete  commerce  in  any  form,  whetber  by  way  of 
duties  laid  on  the  traniportaiion  of  the  subjects 
of  that  commerce,  or  on  the  recelpte  deri'ved 
from  thst  tranaportatitm,  or  on  the  occupation 
or  business  of  carrying  it  <m,  and  the  reason 
iM  that  such  taxatlcn  Is  a  bnrd»  on  t^t  com- 
merce, and  amonnto  to  a  tcgulatlfHi  ot  It,  which 
bdongs  solely  to  Congress."  LcHoup  t.  Port  of 
Mobile,  127  n.  &  648.  8  Sop.  Ct  1888,  32  L. 
Ed.  311. 

Tlie  tengltde  property  situated  in  this 
stete  possessed  by  an  Interstate  ccmmerce 
company,  ite  incorporeal  heredltements  In 
the  nature  of  local  franchises  or  rights  In 
real  property  or  to  the  use  tberfeof — In  short 
all  the  instrumentelltles  by  means  of  ^Idi 
it  carries  on  Interstate  commwce  and  whidi 
have  a  local  ^tus  as  i»operty  within  the 
stete — may  be  taxed,  but  the  right  to  carry 
on  the  interstate  commerce  hustness  Is  not 
taxable.  Adams  Express  Co.  v.  Ohio,  166 
n.  S.  218.  17  Sup.  Ct  604.  41  L.  Ed.  965; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  203,  S  Sup.  Ct.  826.  29  L.  Ed.  158; 
Philadelphia,  etc.,  Co.  v*  Pennsylvania,  122 
n.,  S.  326.  7  Sup.  Ct  1118,  30  L.  Ed.  1200; 
Galveston,  etc.,  Co.  v.  Texas,  210  U.  S.  217, 
28  Sup.  Ct  638,  S2  L.  Ed.  1031;  Wells  IHrgo 
Co.  V.  Nevada.  248  U.  S.  167,  89  Sup.  Ct  62, 
63  L.  Ed.  190.  It  follows  from  this  prlncUile 
Out  tte  tax  cannot  be  i^h^  aa  a  tex  upon 
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the  fnnchlse  of  the  defendant'  exercised  in 
this  state  for  doing  the  Interstate  commerce 
business  which  it  has  carried  on.  It  can 
be  upheld  only  upon  the  theory  that  the  de- 
fendant possesses  some  other  franchise  hav- 
ing a  situs  In  this  state.  The  franchise  to 
do  business  as  a  corporation  was  possessed 
by  the  defendant  before  Its  advent  Into  this 
state.  Such  franchise  Is  personal  property 
and  its  situs  Is  ordinarily  the  place  of  resi- 
dence of  the  corporation — that  ts,  Its  home 
office.  Bat,  as  its  power  to  do  husloess  may 
be  exercised  elsewhere,  it  follows  that  when 
so  exercised  the  franchise  extends  beyond 
the  state  from  which  It  was  obtained  and 
acquires  a  sobstantial  existence  wherever 
It  is  so  exercised.  Consequently  the  only 
franchise  of  the  defendant  which  can  be 
characterized  as  property  within  this  state 
Is  the  franchise  which  U  exercises  within 
the  state.  And  such  frandilse  can  remain 
as  property  within  the  state  only  so  long  as 
it  is  exercised  therein.  The  only  powers 
which  it  exercised  within  this  state  during 
the  year  1912,  for  which  this  tax  was  levied, 
were  those  exercised  exclusively  In  carrying 
on  Interstate  commerce.  Thla  was  a  fran- 
chise not  taxable  by  the  state.  Its  potential 
right  to  exercise  other  poweni  did  not  be- 
come a  property  right  here  until  It  was  ex- 
ercised and  ceased  to  be  proporty  bece  whw 
the  exercise  was  discontinued.  Consequently 
It  did  not  exist  In  this  state  In  the  year  1912. 

A  pertinent  illustration  of  this  principle 
Is  found  In  the  cases  relating  to  section  19, 
art.  11.  of  the  Constitution,  as  it  existed 
prior  to  1911,  providing  that  in  any  city 
where  no  public  works  were  owned  or  con- 
trolled by  the  municipality  for  supplying  wa- 
ter or  light  to  the  inhabitants  any  individual, 
or  any  domestic  corporation  duty  author- 
ized to  do  so,  should  have  the  right  to  use 
the  public  streets  for  laying  pipes  and  con- 
duits with  which  to  carry  on  such  public 
service.  This  Ir  a  general  grant  of  the  fran- 
chise to  lay  sii  h  pipes  in  the  streets  to  every 
person  or  anthnrized  corporation,  but  until 
It  is  exercised  It  Is  not  property  of  any  per- 
son or  corporation.  In  Bank  of  California 
V.  San  Francisco,  142  Cal.  287,  75  Pac  837, 
64  Ll  B.  A.  918,  100  Am.  St.  Rep.  130,  It 
was  said  of  these  grants  that,  while  these 
rlgbts  were  of  the  diaracter  of  a  franchise, 
"they  have  value  only  so  far  as  the  exercise 
thereof  contributes  to  the  value  of  the  cai^- 
tal  [stock]  of  the  corporation,"  and  that,  if 
the  value  of  the  franchises  were  limited  to 
the  cost  of  obtaining  them,  they  "would  be 
valueless  and  unassessable;  for  everybody 
possesses  such  rights  under  the  terms  of 
our  Constitution.  It  Is  the  exercise  of  the 
right  that  gives  the  value  that  our  laws  re- 
quire to  be  taxed."  Upon  a  similar  question 
In  Stockton,  etc.,  Co.  v.  San  Joaquin  County, 
148  Cat  318,  83  Pac.  S6,  S  U  R.  A.  <N.  S.) 
174.  T  Ano.  Cas.  SU.  Oie  oonrt  nld: 


"WbUe  the  right  is  accorded  by  the  C!<nati< 
tuti<Hi  to  the  pbinfeEff  in  common  with  ^  kin- 
dred corpomti<Kis  and  with  indivldaala  to  we 
the  streets  of  a  dty  for  the  pun>ose  <A  fiunirii- 
ing  iUuminaota  to  it  and  its  inhabitants,  it  can- 
not be  said  that  any  one  indivldaal  or  corpora- 
tion poBsessea  this  right  merely  by  virtue  of  the 
constitutional  provision.  The  C<matitation  ex- 
tends a  potential  right  to  those  enumerated  in 
its  provisions  to  avail  themselves  of  the  benefit 
of  the  fraadilM.  But  this  genend  eztenri<m  of 
the  privilege  does  not  invest  individuala  or  cor- 
porations with  the  fraacUse  in  the  atceets  oC 
an;  perticnlar  city.  It  Ja  only  acquired  when 
the  constitutional  grant  is  actually  accepted; 
when  the  pipes  and  condplts  for  gas  or  the 
electric  poles  are  laid  in  or  erected  on  the  streets 
of  the  city.  It  Is  then  owned  by  any  Individual 
or  cmporation  doing  so,  aa  an  accepted  fran- 
ebise  ander  the  gfloeral  oonstitntlonal  grant, 
exercised  in  the  particular  dty  whera  these  ap- 
pliances are  laid  or  erected,  •  •  •  bnt  they 
do  not  acquire  it  until  they  have  aeoepted  it 
by  proceeding  to  ita  actual  ezeidae." 


la  Western  ITnlon  Tel.  Co.  v.  Hopkins, 
160  Gal.  Ill,  11«  Pac.  500.  speaking  of  tiie 
general  grant  to  telegraph  CMnpanles  to  con- 
struct llnea  of  telegraph  upon  any  public 
road  m  the  state,  the  court  said  that  it  was 
a  franchise  "which,  like  the  grant  made  by 
section  19  of  article  11  of  the  Constitution 
regarding  the  use  of  streets  for  water  or 
gas  pipes,  would  vest  only  when  actually 
accepted  by  the  exercise  of  the  right  granted 
and  would  be  assessable  only  in  the  place 
where  such  exercise  Is  'had."  Tte  theory 
that  the  potential  unexercised  right  of  a 
foreign  corporation  to  do  business  In  this 
state,  which  exists  by  comity  only,  constt- 
tntCB  taxable  property  within  this  state, 
would  lead  to  results  ridiculous  and  absurd. 
Every  corporation  of  any  foreign  state  or 
country  is  privileged  to  otter  tills  state  and 
do  business  therein.  While  it  is  doing  sn(A 
business  it  is  exercising  <y>rporate  powers 
within  this  state  and  the  privilege  of  doing 
so  becomes  valuable,  bnt  before  it  exercises 
that  power,  or  when  It  ceases  to  do  so.  It 
is  no  longer  possessed  In  this  state  of  any- 
thing of  value.  If  the  rule  were  as  claimed 
by  plaintiff,  every  corporation  which  has 
ever  flied  articles  and  designated  a  resident 
agent  for  the  purpose  of  doing  business 
within  this  state  would  be  immediately  tax- 
able for  a  franchise,  ev»i  if  it  never  entered 
this  state  or  transacted  any  business  therein. 
No  one  could  reasonably  contend  for  a  doc^ 
trine  so  extreme;  yet,  if  the  rule  claimed 
by  the  state  is  correct,  this  would  be  the  In- 
evitable result.  To  refer  again  to  the  case 
of  the  use  of  streets  for  laying  of  water 
mains,  the  grant  extends  to  every  person  and 
to  every  domestic  oori>oratl<m  empowered  by 
Its  articles  to  do  business  of  that  kind.  If 
the  njere  risdit  to  use  the  street,  without 
actually  nataig  1^  constituted  taxable  pn^ 
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erty;  It  would  follow  Out  every  penoo  In 
the  state  wonld  be  subject  to  taxatton  for 
Oe  posseealoD  ta  the  ri|^t  to  lay  xulns  Id 
the  streets  of  ev&y  dty  In  Che  state  for  the 
porpOBB  ot  snpplyliic  water  or  light  to  Its 
Inhabitants.  There  Is  no  snbstantial  dle- 
tinctkn  between  that  oue  and  the  present 
case,  nie  defendant  corporation,  for  the 
puipose  of  carrying  <ai  Its  intemtato  busi- 
ness, was  reanlred  to  flle  its  artldes  and 
designate  its  resident  agent,  If  it  desired  to 
sTold  the  penallar  or  to  maintain  an  action, 
w  to  acqidre  or  convey  proper^.  It  ob- 
tained from  the  state  of  Its  creation  the 
power  to  do  other  kinds  of  buslDees  also. 
The  case  Is  in  all  respects  the  same  as  If 
the  defendant  had  never  at  any  time  engaged 
in  any  other  business  than  that  of  interstate 
oommeroe.  The  fact  that  prior  to  1912  it 
did  do  intrastate  buslnefls  and  was  taxable 
tor  the  exerctse  of  that  power  as  a  frandilse 
enjoyed  by  It  during  that  period  does  not 
anthorize  the  condnslon  that  It  Is  taxable 
for  that  frandilse  during  snoceedlng  years, 
when  it  does  not  exercise  the  same^  nor  that 
it  would  be  more  liable  because  of  the  pre- 
vious exercise  than  it  would  have  been  had 
It  never  exerdsed  the  same. 

Our  conclusion  is  that  the  potential  right 
whldi  the  defendant  had  during  the  year 
1912  to  carry  on  intrastate  commerce  In  this 
etete,  but  which  It  did  not  exerctoe,  was  not 
taxable  property  within  this  state,  and  that 
the  court  bdow  erred  In  exdudlng  ttn  evi- 
dence to  show  Uiat'U  did  not  exercise  sndi 
right  during  the  year  1912,  for  wUdi  the 
tax  in  question  was  levied. 

[7]  We  cannot  agree  with  the  contention 
of  the  plalntlfF  that  the  defendant  la  estopped 
to  show  the  facta  cmcemlng  its  possession  of 
the  franchise  by  reason  of  its-  report  made 
in  the  year  1911,  as  required  by  the  said 
Tax  Act,  nor  by  Its  payment,  under  protest, 
of  the  tax  levied  for  the  year  1911  on  the 
same  franchise,  nor  by  Its  fallnre  and  re- 
fusal to  make  the  report  In  the  year  1912 
and  the  consequent  arMtrary  assessment 
made  on  the  claimed  frandilse  by  the  state 
board  ot  equalisation  and  whidi  la  the  sub- 
ject of  this  suit  No  element  ot  esb^pel 
appears  to  us  to  arise  from  diese  facta.  In 
fact,  the  protest  accompanying  the  payment 
of  taxes  in  1911  gave  to  the  state  officers 
the  information  that  the  defendant  claimed 
that  it  was  engaged  only  In  Interstate  com- 
merce, and  that  ita  frandilse  to  do  business 
was  not  taxable. 

The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  LBN- 
NON,  J.;   WILBUR,  J.;   LAWLOR,  J. 

OLNEY,  J.,  being  disqualified,  does  not  par- 
ticipate. 


TABBB  V.  BESKBL    (Ii.  A..  6277.) 

(Supreme  Court  of  Gallfonila.   Feb.  13,  1^. 
Behearlng  Denied  March  11,  1920.) 

1.  TsirnoK  AMD  puncKAfin  «s»282(l)— Puk- 

OHABEB  CHABOKULB  WITH  NOnOB  Or  FACTS 
WHICH  INVBSnOATION  AS  TO  BIGHTS  OW  PBB- 
BON  in  P08SB8SI0H  WOULD  HAVB  DWXLOFEIK 

Where  a  person  other  thau  the  vendor  Is 
In  actual,  opm,  and  adverse  poBsesslon,  pur> 
diaser  Is  diargeable  with  knowledge  of  all  that 
an  Inquiry  as  to  the  rights  and  dalma  of  such 
IierBon  might  have  developed. 

2.  Appeal  ahd  xbbob  «5>930(1)  —  Loweb 
ooubt  pbesuuxd  to  havb  beuevxd  thx 

TBSrUCONT  SDPPOBTUTa'lTS  FIROINOB. 

Supreme  Court  must  presume  that  lower 
court  believed  the  testimoDy  which  wamarta  Its 
fiTidlngt. 

3.  New  TBXAn  ^1(^1>— toowxno  or  diu- 

QBHCB  TO  OBTAXH  NXWLT  OIBOOVKBED  BVI- 
DBNCX  BXrOBB  OLOSB  OB  TBXAL  HBCXSaABT. 

■  To  obtain  a  new  trial  for  newly  discovered 
evidence,  the  party  must  show  that  he  used  rea- 
sonable diligence  to  obtain  such  evldoice  before 
the  dose  of  the  trial  and  that  notwiuMandlng 
audi  diUgoiCe  he  failed  to  discover  it 

D^jartuMiit  1. 

Appeal  from  Sup^or  Court,  Los  Angdes 
County;  rrank  G.  Flniayson,  Judge. 

Actl.>n  by  John  H.  Taber  against  Mary 
Beslce.  Judgment  for  defendant  and  plain- 
tiff  ai^eala.  AfBrmed. 

Frederick  Oroa,  of  Loa  Angeles,  for  appel- 
lant 

William  Scbrelder,  of  Los  Augdes,  for  re- 
qxmdent 

SHAW.  J.  The  plaintut  appeals  from  a 
Judgment  in  favor  of  the  defendant 

The  complaint  seta  finth  «  cause  of  action 
to  recover  posaeasloi  of  a  certain  lot  In  Los 
Angeles,  nie  defendant  filed  a  crossHx>m- 
plalnt  alleging  title  In  hersdf  making  Stibn 
T.  Dnmison  and  C  C  Hcnrsfiord  parties 
thereto  and  praying  that  Taber,  Dennlson, 
and  Horsford  be  compdled  to  convey  the  said 
lot  to  her,  and  for  general  relief.  Judgment 
was  given  in  her  favor  declaring  her  to  be 
the  owner  of  the  lot  In  fee,  that  she  was 
owing  Taber  |S40  for  m<mey  exp^ded  by 
him  for  the  benefit  of  the  lot  and  providing 
that  upon  paymmt  thereof  her  title  to  the 
lot  should  be  quieted  and  Taber  should  forth- 
with convey  the  same  to  her.  Dennlson  and 
Horsford  do  not  Join  in  the  appeal,  and  un- 
der the  facta  found  they  have  no  Interest  In 
the  lot  The  facts  are  sufficiently  stated  in 
the  findings. 

Id  April,  1911,  Mary  Beake,  being  desirous 
of  borrowing  $550  to  defray  the  expenses  of  a 
contemplated  Journey  to  Kurope,  asked 
Horsford  to  get  her  a  loan  of  that  amount  by 
means  of  a  mortgage  on  the  lot  and  he 
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agreed  to  aides.Tor  to  do  so.  DiereaiKm. 
widi  the  intent  to  dec^ve  and  defraud  lies 
be  informed  ha  tbat  he  had  procared  &  par- 
t7  who  would  make  the  loan  and  asked  her 
to  stgn  a  paper  whl<ih  was  In  fact  a  general 
power  ct  attorney  anthoilslng  him  aa  her 
attorney  In  fact  to  sell  and  codt^  the  prop- 
erty. To  Indnce  her  to  execute  it,  he  In- 
formed her  that  It  mis  a  mortgage  which 
she  must  stgn  in  order  to  get  the  money  she 
wished.  She  was  unable  to  read  English  and 
conld  write  the  same  but  imperfectly,  and 
she  could  not  read  the  document.  She  did 
not  unda*stand  Its  terms,  or  compreboid  Its 
nature,  diaracter,  or  effect.  She  trusted  im- 
plicitly in  Boraford  and  believed  his  state- 
ments that  the  document  was  a  mortgage 
and,  being  induced  thereby,  she  signed  and 
acknowledged  It,  believing  It  was  a  mortgage. 
Afterwards,  on  April  27,  1911,  Horsford,  in 
pursuance  of  his  fraudulent  purpose,  convey- 
ed the  lot  to  Dennlson,  signing  the  deed  for 
her  as  her  attorney  In  fact,  and  paid  her 
1500,  Informing  her  that  it  was  the  proceeds 
of  a  loan  he  had  procured  upon  the  lot. 
Dennlson  paid  no  consideration  for  the  deed 
and  he  knew  that  it  was  unauthorized.  He 
mortgaged  It  for  $1,000  for  Borsford's  bene- 
fit On  June  8, 1912,  Dennlson  conveyed  the 
lot  to  the  plaintiff,  Taber,  who  paid  to  Hors- 
ford and  Dennlson  $2,680  In  cash  therefor 
and  canceled  a  debt  of  $492  owing  to  him  1^ 
Horsford.  These  transactions  were  brought 
about  by  Horsford  In  pursuance  ot  his  afore- 
said design  to  defraud  her.  At  some  time  in 
the  year  1911  she  returned  from  Europe,  and 
ever  since  that  time  she  has  been  continu- 
ously In  open,  actual,  and  excluslTe  posses- 
sion of  the  lot.  Ever  since  November,  1911, 
the  premises  have  been  In  possession  and 
occupancy  of  herself  and  her  tenants  frtmi 
whom  she  collected  rents  therefor.  Taber,  at 
Oie  time  be  purchased  the  premises,  knew  of 
her  possession  and  could  have  ascertained  by 
reasonable  Imiulry  the  rights  which  she  had 
in  the  property.  H«  was  not  an  Innocent 
pnndiaser  In  good  fiiltb.  Althon^  the  deeds 
RforeMtid  dnly  recorded,  Mary  Beske 
knew  nothing  of  thnn  or  of  ttie  execution 
tiierectf  until  long  afterward.  Taber  did  not 
assert  to  her  any  ownership  of  the  lot  until 
December  27,  1915.  After  the  execution  of 
the  deed  to  hfm,  Taber  made  certain  pay- 
ments In  discharge  of  obligations  which  in- 
ured to  the  benefit  of  the  property  and  of 
the  defendant  Beske,  amouatlng  to  $840. 
The  findings  also  state  that  all  the  allega- 
tions of  the  cross-comidaint  are  true. 
Among  them  is  the  statement  that,  prior  to 
accepting  the  deed  from  Dennlson  to  the  lot, 
Horsford  fully  informed  Taber  of  all  the 
facts  and  circumstances  attending  the  giving 
of  the  power  of  attorney  aforesaid,  that  Den- 
nlson had  paid  no  consideration  therefor, 
and  that  Taber  accepted  said  deed  with  full 
knowledge  ot  her  rights  in  the  propert7  and 


of  the  fraud  that  bad  been  practiced  upcm 

her  by  Horsford  and  Dennlson. 

[1,2]  Appellant  contends  tbat  there  is  no 
evidence  to  support  the  finding  tbat  l^ber, 
at  the  time  he  purchased  and  received  the 
deed,  waa  Informed  of  the  pow^  of  attorney 
and  the  drcumstaneea  at  its  execution.  Olie 
finding  that  Mary  Beske  was  in  actual,  open» 
exclusive,  and  adverse  possession  of  the  lot, 
by  hereof  and  her  tmants,  at  the  time  Taber 
bought  and  paid  for  the  lot,  put  him  on  in- 
quiry as  to  her  rights  and  clahns  upon  the 
property  and  charged  him  with  knowledge  of 
all  that  such  Inquiry,  If  pursued,  might  have 
developed.  Bryan  v.  Btnmrez,  8  Cal.  467,  68 
Am.  Dec.  340 ;  Dreyfus  v.  Hirt,  82  CaL  625, 
23  Pac.  193;  Fair  v.  Stevenot,  29  Cal.  480; 
Stoneslfer  v.  Kllbnni,  122  Oal.  664,  55 
Pac  687 ;  'Woodson  v.  McCune,  17  Cal.  304 ; 
Scheer«r  v.  Cuddy,  85  Cal.  270,  24  Pac.  713; 
Seattle  v.  Orewdson,  124  CaL  579,  57  Pac. 
463.  His  actual  knowledge  is  therefore  not 
necessary  to  support  the  judgment  But  the 
c(»itentlon  that  the  evidence  does  not  sup- 
port the  finding  that  Taber  was  Informed  as 
aforesaid  Is  based  uptm  the  theory  that  this 
court  may  disregard  the  testimony  of  the 
witness  Horsford  which  fully  supports  the 
finding.  This  cannot  be  done.  We  must  pre- 
sume that  the  court  believed  the  testimony 
of  the  witnesses  which  supports  Its  findings. 
The  fact  that  at  one  time  during  the  trial 
the  judge  of  the  court  below  expressed  a 
disbelief  of  Horsford's  testimony  does  not 
change  this  rule.  The  findings  constitute 
the  evidence  to  this  court  of  the  final  conclu- 
sion 6t  the  court  below  as  to  the  facts. 

Ai^Uant  further  claims  that  the  evidence 
shows  that  Mrs.  Beske  owed  him,  for  money 
expended  for  the  benefit  of  the  property  dur- 
ing the  time  between  his  acquisition  thereof 
and  the  beginning  of  her  actlim,  the  sum  of 
$1443.43  Instead  of  $840  as  found  by  the 
court;  the  difference  being  Interest  claimed 
on  the  sums  paid.  Mary  Beske  received  $560 
from  Horsford,  for  which  the  court  may  have 
given  Taber  credit  Taber  paid  $494.36  as 
taxes  against  the  property,  and  he  claimed 
credit  for  $110  on  a  note  puiportlng  to  have 
been  signed  by  Horsford  and  Mrs.  Beske  to 
Taber.  These  sums  amount  to  $1,154.35. 
Horsford  paid  to  Taber  $294  after  the  deed 
to  Taber  was  executed,  stating  to  Taber  that 
It  was  rents  received  by  him  from  the  ten- 
ants of  the  property.  Deducting  this  sum 
leaves  a  balance  of  $860.  Assuming  that  the 
$110  note  was  valid,  the  amount  allowed  was 
only  $20  less  than  this  balance.  Taber  did 
not  pay  the  $550.  That  was  paid  to  her  by 
Horsford  long  before  Taber  bought  the  lot 
Mrs.  Beske  denied  that  she  ever  signed  the 
$110  note.  The  findings  do  not  show  how 
the  court  below  computed  the  sum  of  $840 
as  the  balance  due  Taber.  The  record  Is  In 
typewriting,  and  the  evidence  Is  contradicto- 
ry, complicated,  and  confusing.  Appellant 
does  not  print  tai  his  brief  the  tastlmonr  of 
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Hra  Beske  Oenjing  'tb6  erieciitlaa'  of  t&e 
note.  Under  all  the  ditnunstances,  we  cmn- 
not  aay  that  the  finding  does  not  Include  In- 
terest on  all  the  aums  properly  awarded  to 

[S]  Lastly,  it  Is  claimed  that  the  court  err- 
ed In  d^lng  the  motion  for  &  new  trlaL 
The  only  ground  argned  In  support  of  the 
point  is  that  of  newly  discovered  evidence.  It 
ia  obvious  from  the  affidavits  Introduced  at 
the  hearii^  of  the  motion  that  the  exmdse 
of  reasimaUe  diUffence  ttie.  plaintiff  conld 
have  discovered  the  evidence  at  the  time  of 
Ac  trial.  The  rale  Is  that.  In  order  to  obtain 
a  new  trial  upon  the  grdund  of  newly  discov- 
ered evidence,  the  party  seeking  it  must  show 
that  he  used  reasonable  dlHgence  to  obtain 
it  before  the  close  of  the  trial,  and  that,  not* 
withstanding  such  diligence,  he  failed  to  dl?r 
cover  it  The  court  was  Justified  In  refus- 
ing a  trial  upon  this  ground,  up<m  no 
other. 

No  other  jMints  are  urged  In  ani^KMt  of 
the  am}eaL  We  And  no  ground  upon  wUiA 
it  can  be  sustained. 

nie  Judgmoit  is  affirmed. 

We  concur:  LA.WLOB,  X;  OUniT,  J. 


ROTAIi  mS.  00.  OF  LIVERPOOL,  ENQ- 
JLAND,  V.  CALEDONIAN  INS.  CO.  OF 
.  EDINBURGH,  SCOTLAND.    (S.  F.  8102.) 

(Supreme  Gourt  of  California.  Feb.  1^  1920. 
Rehearing  Denied  March  11, 192a) 

1.  Affuz.  ,aiid  euox  «8a»1007<4)— Law  01 

OASB    AnSCTED    BT    AlUEKDlfBlIT    Of  OOM- 
VUaST  Aran  IWBBftAL  ahd  bbkahd. 
Dedsbm  on  appeal  that  special  defense,  in 
action  on  ralnaurance  policy,  demurrer  to  w^jch 
had  been  sustained,  was  available,  is  not  the 
of  the  case  where  after  remand  important 
chanse  in  respect  to  the  facts  waa  created  by 
amendment  of  Ihe  complaint, 

2.  IiTBURairGB  «=3679— IiTDOBBKiaarr  ov  bb- 
nrauBAHOB  fouct  coimoLLziia  in  tzbw  or 

OLAUBB  or  POLXGT. 
By  clause  of  general  form  of  policy  that 
inability  for  reinsurance  shall  be  as  specifical- 
ly agreed  hereon,"  terms  of  indorsement  placed 
on  the  policy  of  reinsurance  by  the  immediate 
parties  thereto  are  controlling,  in  case  of  in- 
consistency between  them  and  die  term  of  the 
general  form. 

8.  iNSITBAnOB  4ss»68i— IRDOBBBIIBBT  OB  BB- 

INSURANCi:  POLICY  UAKKS  VOLUHTABT  BONA 
FIDE    SETTLEUENTS    BT    OBiaiHAI.  .  UfBUBBR 
'    BINDING  ON  BEIN8UBER. 

Indorsement  on  policy  of  reinsurance  that  it 
is  subject  to  the  same  risks,  valuations,  condi- 
tions, "and  adjustments"  as  are  or  may  be  tak- 
en by  the  reinsured,  and  loss,  if  any,  thereunder, 
is  payable  pro  rata  with  the  reinsured  and  at 
the  seme  time  and  place,  makes  a  voluntary, 


bona  fide  sehledMnt  by  the  origtnal  Insurer  bind- 
ing oft  the  reinsomr,  wher*  there  is  no  qnestiom 
as  to  .liabtUt?  «D  the  two  poUdei  up  to  (be 
enrrence  of  the  disaster  out  of  wfadcfa  the  re- 
spective liabilities  are  claimed  to  have  arisen. 

4.  TaxAL  •es)3S2(l>— No  nenucnoir  hbobs- 

■ABT  «r  UnSUPFOBRD  AIXXQATIOB  IH  AIT- 
iWBB. 

The  tsBoe  of  bad  faith  ol  original  Insam  in 
making  adjoatment  of  the  loas,  raised  by  defend- 
ant in  action  on  policy  of  rein  so  ranee,  may  be 
(Usregarded  In  the  eourt^s  direction  to  tiie  jtiry ; 
no  evidence  having  been  presented  on  it. 

5<  InnJBAJKB    •S>079~OODX  XAKB8  BOBBKB 
n4HP  VBINSOBaBOB  OIAUSB  ON  POUOT  OON- 
.  TBOZXHfO  OVBB  BBmrXBG  IB  FOLBIT. 

The  nila  dedared  1^  Civ.  Code,  1 1661,  ma  to 
the  written  part  of  a  ocmtract  omtrolUnc  the 
printed  part,  obtains  where  <w  the  general  print- 
ed form  of  policy  is  placed  by  a  rubber  atamp 
the  reinsurance  clause. 

6.  IBSCBANOB  «B967&-OLA.trn  or  bkqcsub- 

ABOB  POUCr  kAKXS  BUBBBB  BTAXP  CUU8B 
OOIfTBOLUHO  or  FBXOEDIKe  COnDXTZOHB  IB 
BOOT  AB  TO  INTBBKST  OF  BXINSUSBD. 

That,  as  to  rdnsured,  the  reinsurance  da  use 
placed  by  rubber  stamp  on  the  reinsurance  poli- 
cy controls  a  fallen  building  clause  in  said  poli- 
cy', results  from  a  succeeding  condition  therein, 
in  dfeet  that  as  to  any  one  having  an  in- 
tnest  other  than  that  of  the  Insured,  as  de- 
scribed beralB,  preceding  conditioaa  shall  apply 
In  the  aumuer  i»ovUed  by  writing  hereon. 

7.  TaiAL  4ss>46(2)  —  OmEB  or  psoor  zinu- 

TEBIAL  BT  ITSBUT  BBQUIBED  TO  SHOW  FtTB- 

F08B  or  ADinsaioM. 
T>>  pot  the  court  In  error  In  rejecting  evi- 
dence, which  of  itself,  in  the  state  of  the  evi- 
dence,  waa  immaterial,  it  should  have  been  made 
iHaln  to  the  coort  that  it  was  coonted  on  merely 
aa  a  link  in  a  chain  of  evidoice  to  show  bad 
faith  by  showing  a  violation  of  a  npplemental 
agreement  set  oat  In  the  answw  but  not  irfEered 
in  evidence. 

In  Bank. 

Appeal  from  Superior  Court,'  C^ty  and 
County  of  San  Frandaco;  Gea  A,  Stnrtevant 
fudge. 

Action  by  the  Soyal  InBurance'Oompany  of 
Uverpool,  England,  against  the  Oaled<«lan 
Insurance  Company  of  BdlBburgb,  Scotland, 
Judgment  fbr  plaintUf  waa  affirmed  in  the 
District  Court  of  Apjieal  aa  appeal,  and  the 
case  was  transferred  to  the  aapreme  Court 
Affirmed. 

T.  O.  Van  Ness,  Jr.,  Peter  F.  Dunne,  and 
H.  B.  M.  Miller,  all  of  San  Frandaco,  for  ap- 
pellant. 

Jas.  Alva  Watt  and  Goodf^ow,  Edis, 
Moore  &  Orrick,  all  of  San  Ftandaoo  (Bed- 
man  &  Alexander,  of  San  Frandsoo,  of  coan- 
sel).  for  respondent 

WILBUR*  J.  This  cauK  waa  transforred 
to  this  court  after  dedalcm  by  ttie  District 
Court  of  Appeal  of  the  Flxst  District,  because 
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of  th«  contention  of  tfao  appeUant  tb»t,  tlio 
case  liaTing  heretofore  been  beard  on  appeal 
(20  Cal.  App.  S04,  129  Pac  607),  the  second 
decUdon  d^jHirted  fn»n  the  law  of  0ie  case 
aa  eetabllshed  on  the  first  api>eal.  On  a  more 
extended  examination  of  the  record  than  was 
possible  In  considering  the  petition  for  re- 
hearing, we  are  satisfied  with  the  opinion  of 
the  District  Court  of  Appeal  written  by  Jus- 
tice Richards,  and  adopt  the  same  as  the 
<H>lnIon  of  this  conrt   It  is  a^  follows: 

"This  'Is  an  appeal  from  a  JudgmMit  in  plain* 
tiff's  favor  for  the  sum  of  (4,595.19,  alleged  to 
bare  become  dne  upon  a  policy  oC  reinsurance. 

"The  facts  of  the  case  are  briefly  these:  The 
plaintiff  insured  a  stock  of  goods,  fontitiuA  and 
fixtures  bslongii^  to  J.  G.  Jcdmaon  &  Co.  and 
contained  in  a  building  situated  on  tbe  north- 
west comer  of  First  and  Minna  streets  in  the 
<dtj  and  county  of  San  EVancisco,  to  an  amount 
not  nceeding  the  smn  of  $17*000.  The  policy 
which  the  plaintiff  issued  to  the  Inaared  con- 
tained a  provision  that  if  the  building  in  which 
the  insured  property  was  located,  or  any  part 
thereof,  should  fall  except  as  the  resolt  of  fire, 
'all  insurance  by  this  policy  on  mth  building  or 
its  contents  shtU  immediately  cease.*  After 
effecting  this  insnraacey  the  plaintiff  rdnsnred 
its  risk  widi  the  defendant  herein  in  the  sum  of 
$5,000.  l%ese  two  policies  of  insurance  were 
as  to  tbeir  general  provisions  Identical  in  form» 
and  in  each  there  is  a  printed  provision  which 
reads:  'Liability  tor  relnsaranoe  shall  be  as 
spedficaUy  agreed  hereon/  Upcm  the  policy  of 
reinsurance  at  the  time  of  its  issuance  by  the 
defendant  herein  there  was  ind(»sed  the  follow- 
ing provision,  vis.:  TbiB  pcdfcy  la  sol^ect  to 
the  same  risks,  valuations,  eondltlans  and  ad- 
jnstmoitB  as  are  or  may  be  taken  by  the  reln- 
snred,  and  loss  If  soy  tbereondex-  is  payable  pro 
rata  with  the  reinsured  at  the  same  time  and 
place.*  The  inanred  property  was  destroyed  in 
the  earthquake  and  fire  of  1806.  A  diapute 
arose  between  the  plaintiff  and  J.  O.  Johnson  ft 
Co.  as  to  whether  or  not  said  building  or  any 
part  thereof  had  fallen  prior  to  its  destruction 
by  fire.  The  plaintiff  investigated  tiila  questitm 
mider  the  stress  of  threatened  Utigationi  and 
after  oonsiSering  much  evidence  pro  and  con  In 
relation  to  it  conduded  to  effect  and  did  riCect  a 
compromise  settlement  of  the  c^im  of  J.  O. 
Johnson  &  Co.  s^ainst  it  for  $1^187.S0.  whidi 
sum  the  i^aintiff  paid  and  thereupon  maile  claim 
against  the  defendant  herein  for  its  proportion 
of  said  smonnt.  The  defendant  refused  to  pay 
said  claim  or  any  portion  therectf,  whweupon 
this  Bctton  was  commanced  bj  plalntfC  for  its 
recovery' 

"In  die  original  complaint  in  this  action  the 
plaintiff  pleaded  the  facta  respecting  the  origlnsl 
Insuraaoe  by  it  of  the  destroyed  prtq^erty,  the 
reinsurance  of  its  risk  by  the  defendant,  Uie  de- 
struction of  the  property  by  fire,  the  plaintiCTs 
payment  of  the  loss,  its  demand  upon  the  de- 
fpndant  for  reimbursement  to  the  extent  of  its 
rcinsnrance  policy,  and  the  letter's  refusal  to 
pay.  The  answN  of  the  defendsot  to  this  orig- 
inal complaint,  after  deniaI«<of  liability,  pleaded 
as  a  separate  defease  that  before  the  occurrence 
of  the  fire  a  material  and  substantial  part  of  th« 
building  in  which  the  insured  property  was  lo- 
cated had  fallen  from  a  cause  other  than  fire, 
and  that  tibe  liabOity  of  the  defendant  upon  its 


reinsurance  policy  had  thereby  ceased.  Tb» 
plaintdA  interposed  a  gsnwal  demnrrer  to  this 
special  dateise,  which  the  trial  court  anstained, 
and  Jndgment  having  been  given  In  bivor  of  A* 
plaintiff  an  appeal  was  taken  to  this  court,  the 
main  question  upon  MA  appeal  being  that  of 
the  correctness  of  the  ruling  of  the  trial  conrt 
In  re^MCt  to  said  speciB]  defease.  Said  appeal 
was  heard  and  decided  by  tills  court  Royal 
Ins.  Co.  V.  Caledonian  Ins.  Co.,  20  Oal.  App. 
504  [129  Paa  697].  By  its  said  decision  the 
Jndgment  of  the  tr^  ooart  was  reversed  upon 
the  gronnd  of  the  coarf  s  em»  in  snstafaiing  the 
plaintiff's  demurrer  to  said  special  defense.  Up- 
on  the  return  of  the  case  to  the  trial  conrt  the 
plaintiff  applied  for  leave  to  amend  its  original 
cmuplalnt,  and  being  granted  such  leave  the 
plaintiff  set  up  by  way  of  such  amendment  cer^ 
tain  additional  facts  going  to  show  tbst  the 
reinsurance  clause  which  constituted  the  essen- 
tial provision  of  tiie  contract  of  reinsurance  vras 
snpuimposed  nptm  the  form  of  policy  used  for 
both  contracts  ot  Insurance,  and  further  setting 
■forth  the  dispute  whidi  had  arisen  between 
plaintiff  ^d  the  owners  of  the  insured  pitiperty 
ss  to  whether  sny  portion  of  the  building  had 
fsUen  before  the  fire,  and  as  to  the  full  Laves- 
tigation,  compromise,  and  settlement  of  snch 
dispute.  Upon  the  basis  of  these  additional 
fscta  the  plaintifl^  upcm  the  retrial  of  the  cause, 
ctmtsnded  that  the  sperial  defenss  whidi  this 
court  had  held  in  the  fonner  appeal  and  upon 
the  reeind  tiien  befdre  It  to  be  allowable  was 
no  longer  available  to  the  defendant  The  trial 
eoort,  upon  nndlsputed  proof  of  the  facts  so 
averred  In  tile  plataitlff's  amended  complaint,  so 
held,  and  directed  a  verdict  fn  the  plaintHFs 
favor  for  the  amount  of  .its  daisi,  and  the  cass 
Is  now  bedm  m  upon  the  dofeDdaa^s  second 
appeal. 

[1]  "The  first  pdnt  urged  by  the  appdlant  is 
tbat  the  former  dedsicm  «f  Ola  court  oonstltdtBs 
the  law  of  the  case. 

"We  cannot  ^ve  our  concurrence  to  fbls  c«V 
tention.  Conceding  that  the  former  dedrion  of 
this  court  was  correct  In  holding  that  upon  the 
record  Qien  before  It  the  defense  tbnt  the  build- 
ing or  a  portion  of  It  had  fallen  before  the  fire 
would  be  available  to  the  rdnsnrer  under  the 
terms  of  its  policy,  we  are  of  the  opinion  that 
an  importnnt  change  in  respect  to  the  facts  of 
the  case  was  created  by  the  amendment  to  the 
plaintiff's  complaint,  which  change  materially 
affected  the  law  of  the  case  as  applicable  to  such 
changed  state  of  facta. 

[2, 3]  "In  orda  to  rightly  riew  this  matter,  a 
brief  consideration  of  tiiese  two  polldea  of  in- 
surance in  their  relation  to  each  other  is  re- 
quired, ^e  original  policy  of  insurance  Is  in  a 
form  in  conmion  use  in  this  state  and  ia  known 
as  the  New  Xoi^  standard  form.  It  contains 
aumenms  conditions  and  stipuistions  which  are 
obviously  applicable  only  to  the  relation  existing 
between  the  original  insured  and  bis  immediate 
insurer.  The  samo  general  form  of  policy  was 
made  use  of  in  entering  into  the  contract  ot 
reinsarance  between  the  plaintiff  and  the  defend 
ant  herdn,  hut  It  is  equally  obvious  that  as  to 
those  conditions  In  this  general  form  of  policy 
which  could  only  have  application  as  between 
tbe  owner  and  Its  original  insurer  they  cannot 
have  been  intended  to  have  any  force  or  appli* 
cation  as  between  the  original  insurer  snd  its 
reinsurer.  This  obvioos  condition  IntMiaifias 
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che  invortaiieft  to  be  aecoried  to  ,tlioM  ghxaaw 
or  clftUM  In  or  (n  die  jraUcj  of  rdnsnranee 
which  haTe  epecial  reference  to  it  and  to  the 
rdatloB  between  the  immediate  partiee  to  it; 
such,  for  example,  ae  the  t^uie  printed  in  the 
C«ieral  form  proridlog  that  liabilitr  for  r^- 
ftnraace  shall  be  ai  qjeaScaUy  agreed  hereon.* 
By  this  dauae  a  oontroUing  degree  fA  Import* 
anee  Is  given  to  the  terma  of  whaterer  indorse 
tnent  ia  placed  npon  tiie  policy  of  relnauranoe  by 
the  immediate  pertlea  thento,  and  in  case  of 
anj  inconslatenesr  betwesm  the  terms  of  each  in- 
donement  and  the  tmns  of  the  general  ft»m» 
the  latter  in  so  far  as  they  are  Inconsistent  mast 
give  way.  Upm  the  ptdicy  of  reinsuranoe  in 
the  instant  case  the  following  indorsement  ap- 
pears: This  ptdicy  is  subject  to  the  same 
risks,  valoatioDS,  condltlonB  and  adjastmenta  aa 
are  or  may  be  taken  by  the  reinsured,  and  loss, 
if  any,  thereunder  is  payiU>le  pro  rata  with  the 
reinsured  and  at  flie  same  time  and  plac&'  In 
determining  tiie  wesfgit  and  meaning  of  Hie  fore- 
fft^g  clause  superimpoeed  npon  the  terms  of 
the  original  contract  of  insurance  regard  must 
be  bad  to  the  purpose  which  sndi  apeo^  ^ree- 
mente  between  the  reinsured  and  rehisurer  were 
Intended  to  subserrft  In  the  eaiiy  case  of  New 
Toi^,  eta,  Ins.  Co.  t.  Protection  Ina.  Ca,  18 
Fed.  Cas.  160^  the  purpose  of  each  special  agree> 
menta  waa  iipiite  cleariy  pelted  out  by  .Mr. 
JoBtice  Story  sitting  as  a  drcuit  Judge.  In  tlie 
absence  of  such  ^reements,  says  tiie  learned 
Justice,  'Notliing  is  dearer,'  upon  principle  and 
authority,  than  that,  in  such  case,  the  reinsur- 
ers are  entitled  to  make  the  same  defense  and 
to  take  the  same  objections  which  might  be  aa- 
serted  by  the  original  insnrera  in  a  snlt  upon 
the  first  policy.  The  conaeqoenoe  would  seem 
to  be  that,  no  viduntacy  payment  by  the 
original  aasnrers  would  be  binding  or  obligatory 
upon  the  reinsurers,'  they  are  compellable  to  re- 
sist the  payment,  and  to  require  the  prtH^ 
proofs  of  loss  from  the  assured  in  a  regular  suit 
against  them,  so  as  to  protect  themselvea  by  a 
bona  fide  judgment  to  the  amount  of  the  recovery 
against  them  under  their  reinsnrance.  It  was 
to  avoid  this  inconvenience  and  delay  as  well 
as  peril,  that  tlie  Frendi  poUdes  of  reinsurance, 
aa  mentioned  by  Emerigon  and  Pothier,  usual- 
ly contain  a  dause  allowing  and  authorizing  the 
original  Inaorers  to  make,  bona  fide,  a  voluntary 
settlement  and  adjustment  tA  the  loss,  whidi 
shall  be  binding  upon  the  reinsurers  [dting  ca»- 
eg].  This,  of  course,  puts  the  wbole  matter  with- 
in the  exerdse  of  the  sound  discretion  of  the 
party  reassured  whether  to  contest  or  admit  the 
claim  of  the  first  assured.*  Such  being  held  to 
be  the  purpose  of  these  sup^mposed  agreement! 
betwem  the  parties  to  reinsurance  polides,  the 
next  question  is  as  to  whether  ^s  purpose  is 
to  be  held  to  have  been  expressed  in  agreements 
in  the  substantial  form  of  that  before  us  in  the 
instant  case.  A  decision  strongly  in  point  upon 
this  latter  question  is  that  <A  Insurance  Co.  of 
New  York  V.  Assodated  Manuf.,  etc.,  Co.  of 
Npw  York  [70  App.  IMv.  69]  74  N.  Y.  Supp. 
1038,  affirmed  In  174  N.  Y.  641  [66  N.  S.  1110], 
which  involved  a  clause  In  a  policy  of  reinauT' 
ance  which  provided  that  it  waa  'subject  to  the 
same  risks,  valuations,  indoraementB  (except 
transfers  of  location),  and  conditions  aa  the 
original  insurance,  and  loss,  if  any,  to  be  set- 
tled and  paid  pro  rata  with  the  reinsured,  and 
at  the  aame  time  and  place,  and  upon  the  same 
oondltioDs.'  fHie  property  being  destroyed  br 


BBPOBTBB  (CaL 

fire,  tho  otltfad  Uww  prsceadad  t»  investlga^ 
and  adjust  tbe  loss,  and  having  done  ao  demuid- 
ed  the  iwo  rata  paymmt  fton  Ua  reinsurer, 
whidi  being  rinsed,  resulted  in  said  action. 
The  same  precise  daim  waa  there  made  by  the 
reinsurer  which  is  made  in  Uiis  case.  The  court 
in  dealing  with  such  claim  said:  *We  think  that 
a  proper  conatructlon  of  the  contract  of  rein- 
surance fiUls  to  sustain  diis  daim.  Hie  defend- 
ant agreed  that  tlie  reinsuranoe  diould  be  aub- 
ject  to  the  aame  riaka,  valuations,  and  cuidi- 
tims  aa  tiu  oEiginal  Inanraneak  and  that  tha 
loss  should  '%e  settled  and  paid  pro  rata  with 
the  reinsured,  and  at  the  same  time  and  place, 
and  upon  the  same  conditions."  *  *  *  In  the 
abSoioe,  tjierefore,  of  fraud  or  bad  faith  on  the 
part  of  the  plaintiff,  the  defendant,  by  the  terms 
of  its  poUey.  •  •  •  is  in  no  positioo  to  ob- 
ject to  the  mode  of  adjustment  aa  made  by  the 
plaintiff.  When,  therefor^  the  plaintiff  had  ao- 
cer^ned  by  a  propw  investigation  that  it  waa 
legally  liable  to  pay  a  certain  amount  to  tlie 
ndlroad  company  under  Its  contract,  and  such 
payment  had  been  made,  the  defendant  could  not 
question  tiie  validity  of  the  plaintiff's  act,  un- 
less it  alleged  and  proved  that  the  plaintiff  bed 
acted  fraudulently  or  coUusively  to  its  injury. 
*  *  *  There  is  nothing  to  show,  either  by  al- 
lotion  or  proof,  that  the  plaintiff  did  not  act 
in  entire  good  faith  in  adjusting  the  \om  and  in 
making  the  payment  which  it  dM,  and  no  reason 
ia  suggested  why  the  d^endant  should  not  pay 
the  plaintiff  the  sum  which  it  agreed  to  by  its 
contract  of  reinsnrance ;  and  fw  this  reason  the 
trial  court  properly  directed  a  verdict  for  the 
plaintiff.* 

"mte  case  at  bar  preeenta  an  even  stronger 
reason  tas  the  applicatiwi  of  the  prlndple,  for 
the  dauae  under  cMatmetion  here  containa  the 
word  'adjustmenta,'  which  waa  evidently  insert* 
ed  in  the  more  recent  forms  of  reinsurance  con- 
tracts In  order  to  make  It  dear  that  the  adjust- 
ment and  settlement  of  losses,  when  made  by 
the  original  insurer  after  proper  investigation 
conducted  in  good  faith,  ahould  be  binding  upon 
the  reinsurer. 

"mie  rule  as  thus  stated  should,  of  course,  t>e 
limited  to  cases  where,  aa  in  the  instant  case, 
no  question  arises  as  to  Oie  liability  of  the  orig- 
inal Inaarer  and  the  relnaarer  npon  their  respeo- 
tive  polides  tip  to  the  occorrence  of  the  disaster 
out  of  whidi  thdr  respective  HabiUtiea  are 
claimed  to  have  arisen,  and  wherdn  the  matter 
presented  for  adjustment  is  a  disputed  state  of 
facts  as  to  the  c«igiu  or  extent  of  the  disaster. 
l%is  will  differentiate  the  csae  at  bar  fkom  those 
cases  upon  whidi  the  appellant  herein  most 
strongly  rdies,  as,  for  example,  the  case  <tf  Fire- 
men's Fond  In&  Oo.  T.  Aadioi,  ete.,  2  €!al.  App. 
690  [84  Pae.  25S],  which  was  a  case  wherein 
the  original  insurer  had  represented  to  its  re- 
insure that  tiie  original  policy  covered  wheat  in 
a  certain  warehouse,  whereas  in  fact  the  wheat 
affected  by  the  reinsurance  was  in  another 
building,  and  the  court  properly  held  that  the 
reinsnrance  policy  was  void  because  th«^  was 
nothing  to  which  it  could  attach,  and  hence 
nothing  wUdi  could  be  affected  by  any  adjnst- 
ramX  or  settlement  made  by  the  original  insurer. 

"In  the  case  of  Commonwealth  Ins.  Oo.  v. 
tilobe,  etc.,  Ins.  Co.,  3S  Pa.  475,  the  original 
insurer  undertook  to  hold  Ite  reinsurer  liable 
for  the  loss  of  a  vessel  occurring  on  a  dlffereat 
voyage  from  that  for  which  it  was  <nriginally  In- 
Buredi  and  tiia  court  again  propwly  held  that- 
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tbcr«  mart  be  a  prior  Insurable  interest  to 
■nrbich  the  reinsarsnce  can  attach.  Tbe  differ- 
ence between  this  line  of  cases  and  tbe  case  at 
bar  is  obvloaa,  and  In  condnslon  npon  this 
bnindi  of  the  case  we  are  of  tbe  opinion  that 
under  the  foregoing  claose  of  the  reinsurance 
contract,  where  both  contracts  of  insnrance 
were  atfanittedly  valid  op  to  tbe  time  of  tbe  oc- 
currence of  the  disaster  out  of  wUch  the  claims 
of  liabUftr  on  the  part  of  both  arose,  and  where 
tbe  only  qneation  reqalring  adjustment  was  the 
disputed  fact  as  to  whether  or  not  a  -portion  of 
the  building  in  which  the  insured  property  was 
located  had  fallen  before  the  fire,  and  where  tbe 
original  insurer  had  in  good  faith  investigated 
sacfa  disputed  state  of  facts,  and  after  sncfa  in- 
vestigation had  made  an  adjnstmeDt  of  tiie  loai^ 
tbe  r^nsorer.  is  bound  by  aoeh  adjostnienU  and 
may  not  reopen  tliet  qnestion  in  an  action 
^^ainst  it  for  Its  pro  rata  liabUitr  for  loss 
upon  its  poUcjr  of  rtinsurance. 

[4]  **As  to  the  appdlant's  contention  that  it 
raised  the  Issue  of  the  bad  faith  of  the  plaintiff 
in  making  Its  adjustment  of  the  loss,  it  la  euffl- 
eient  to  mj  that  no  evidence  Is  diomi  to  have 
been  presented  upon  tUs  lame.  The  trial  oowt 
w«a  ttoefne  antitbd  to  diaregaxd  it  In  Its 
direction  to  tiie  Jnry  to  find  a  verdict  In  plain- 
tlTs  favor.'* 

[I,  •]  In  addition  to  tbe  Btatementa  con- 
tained in  the  foregoing  opinion  on  tbe  law  of 
the  case,  it  may  be  added  that  the  spedal  de- 
fenses attained  In  tto  defendanf a  answer, 
to  whlcb  demurrer  was  sustained,  spedflcal- 
ly  mUeged  Oat  In  the  xnlioy  (tf  ntMiuanoe— 

ia  ttlpolated  and  agreed  by  and  between 
■aid  parties  respectively  that  if  the  bnlldlng 
mentioned  in  Ute  policies  of  Insnrance,  or  any 
part  thereof,  dioold  fbll  ncept  aa  a  result  of 
fire,  all  insurance  nnder  said  policies  on  eaid 
building  or  its  contents  should  immediately 
cease,  and  defendant  allies  the  fact  to  be  that 
prior  to  the  occurrence  of  the  fire  in  or  upon 
■aid  bonding,  or  in  or  upon  the  property  insured 
or  reinsured  undw  said  policies  respectively,  a 
material  and  substantial  portion  of  said  build- 
ing had  fallal  from  a  cause  other  than  flre^  and 
tiiat  said  tndlding  liad  fallen  within  tbe  mean- 
ing of  said  provisions  of  said  policy,  and  that 
said  insnrance  had  thereby  and  by  reason  titiere- 
of  at  the  time  of  the  fire  menti<»wd  in  the  com- 
plaint ceased  and  terminated." 

A  Similar  allegatl<»  waa  repe^ed  In  the 
second  strata  defense  set  op  In  tbe  answer. 
At  tbe  time  of  tbe  trial  on  tbe  former  appeal 
tbe  defendant  admitted  substandtUy  all  the 
all^atltma  of  tbB  oHnplalntr  and  b^ng  pre- 
(dnded  from  offwing  evi^nce  in  d^ense  by 
reason  of  the  sustaining  of  the  donnrrer  to 
the  separate  defenses,  Judgment  was  entered 
In  pvrsoance  of  tbe  stipulated  facta.  There- 
fore the  opinion  on  tbe  previous  appeal  not 
€aal9  mreraes  the  Jndgnwnt  becaose  «f  tbe 
erroneous  ndlng  oa  the  demnxrer,  bat  tbe 
appellate  court  properly  asBumed  in  its  opln- 
ioD  that  the  fallen  building  clause  was  a  part 
of  the  r^nsnranoe  policy.  The  oonstmctlMi 
placed  npon  t^e  reinsurance  policy  resulted 
Crqm  an  effort  to  recondle  the  relnsnxanee 
dause  coneeraliig  "valuatlonB,"  '^oondlttons,*' 


and  "adjustments"  with  the  fallen  building 
dause  admitted  by  the  demurrer  to  have  been 
a  part  of  tbe  reinsurance  policy.  In  the 
amendments  to  the  complaint,  made  after  the 
reversal  by  the  District  Court  of  Appeal,  the 
plaintiff  pleaded  the  reinsurance  contract,  ac- 
cording to  its  contentl(Hi  as  to  its  legal  effect, 
while  in  the  former  complaint  It  had  been 
set  out  in  hiec  verba  as  an  exMblL  Upon  tbe 
last  trial  respondent  proved  that  the  reinsur- 
ance clause  was  stamped  upon  tbe  face  of  the 
policy  by  a  rubt>er  stamp.  Tills  condition  of 
the  record  not  only  emphasizes  the  slgnUl- 
cance  of  the  word  "hereon"  In  tlie  phrase  "lia- 
bility for  reinsurance  shall  be  as  i^teciflcally 
agreed  hereon,"  but  also  brings  to  bear  an 
additional  rule  of  construction  not  available 
upon  the  record  as  pres^ted  on  the  previous 
appeaL  This  rule  la  contained  in  section 
lesi  €t  tbe  Civil  Cod^  maxAk  provides  as 
feiUnra: 

"Where  a  contract  Is  partly  written  and  part- 
ly printed,  or  where  part  it  is  written  or 
printed  under  the  spetial  directions  of  the  par- 
ties, and  with  a  tpecial  view  to  iheir  intention, 
and  the  remainder  is  copied  from  a  form  origi- 
nally prepared  loitkout  special  reference  to  the 
partloiaar  partita  and  Ike  partioiUar  eontrmot 
in  qnettion,  the  written  parte  eontrel  the  prin^ 
ed  parte,  and  the  parte  n^Uch  are  purest  oHgtaol 
ooafrol  thoea  wUah  sre  peplei  from  a  firm,** 
(Etalica  onra.) 

Another  reason  for  tbe  same  conclusion,  as 
to  the  predominance  of  the  reinsurance 
clause,  results  from  tme  of  the  printed  condi- 
tions contained  In  the  body  of  the  retosorance 
VfMssg,  as  foUowi: 

"It  with  tbe  cmsnit  of  tills  company,  aa  fai- 
toest  nnder  this  policy  shall  exist  in  bivor  ei 
a  mortgagee  or  of  any  person  or  corporation 
having  an  Interest  in  the  subject  of  insnrance 
other  tiian  the  interest  of  ibe  Insured  as  de- 
scribed herein,  the  conditiDns  herwibefore  coo- 
tained  shall  i^iply  ia  the  manner  extHressed  in 
snch  provisions  and  eonditlDns  of  insurance  re- 
lating to  such  Interest  os  ehatt  he  written  upen, 
attacked  or  appended  hereto." 

Among  "the  oonditiona  hereinbefore  con- 
tained" waa  thie  &llen  building  clause.  As 
the  Interest  of  the  insured  in  this  case  waa 
tbat  of  an  insuring  company,  this  clause  in 
effect  provides  that  such  condition  shall  ap- 
ply in  tbe  manner  expressed  in  the  rubber 
staiP|>  reinsurance  dause.  As  was  said  In 
Welch  T.  British  American  Assurance  Co., 
148  Oal.  228,  82  Fac.  864,  US  Am.  8t  Bep. 
228,  7  Aim.  Cas.  886: 

This  provision  "was  intended  to  have  the  ef- 
fect of  preventing  the  conditiona  previously  men- 
tioned in  the  policy  from  applying  to  auch  in- 
terest, unless  the  conditions  ^onld  be  again 
written  upon,  attached,  or  appended  to  the  ptdi- 
cy.  No  other  reasonable  meaning  can  be  given 
to  the  language." 

EM  It  is  urged  1^  appellant  tbat  tbe  court 
erred  in  rejecting  evidence  toidered  by  de- 
fendant to  tbe  effect  ttiat  tbe  building  bad 
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faUen  before  the  Are.  It  li  claimed  that  tbla 
evidence  was  relevant  as  one  item  of  evidence 
In  the  chain  tending:  to  establish  bad  faith 
on  the  part  of  the  respondent  in  settling  and 
adjusting  the  claim  of  J.  G.  Jobna<m  &  Oo. 
AU  of  die  facts  concerning  the  adjastment 
were  already  before  the  court  without  con- 
flict. It  appeared  therefrom  that  a  claim  bad 
been  made  by  the  insured  against  the  re- 
spondent; that  this  claim  had  been  f(n^fied 
by  evidence ;  that  the  question  of  whether  or 
not  the  building  had  fallen  before  the  fire 
was  one  of  the  matters  covered  by  the  In- 
vestigation of  the  respMident  and  by  the  evi- 
dence tendered  by  the  Insured,  which  Includ- 
ed a  photograph  of  the  building  aQre  and  still 
standing  with  the  exception  of  8<Hne  of  the 
front  wall.  It  was  on  this  bona  fide  contro- 
versy that  a  settlement  and  adjnstmoit  were 
had  and  the  money  paid.  In  this  condltl<m 
of  the  evidence,  the  mere  effort  to  show  that 
there  was  evidence  available  toiding  to  prove 
that  the  building  had  fallen  before  the  fire  was 
of  itself  immaterial.  It  was  not  made  jAain 
to  the  trial  court,  nor  In  the  appellant's  open- 
ing brief,  to  the  api>eUate  court,  that  it  tfas 
counting  OD  this  evidence  as  merely  a  link  in 
the  chain  of  evidence  to  show  bad  faith  by 
showing  a  violation  of  a  supplemental  agre& 
moat  between  the  two  Insnrance  companies 
set  oat  In  tbe  answer  of  the  aj^tdlant  but  not 
(Aered  la  evidence.  This  point  was  ttierefore 
correctly  disposed  at  In  the  oondndlng  para- 
graph of  the  <vl&lon  of  Justice  Bldiuds  here- 
tofore quoted. 
Judgment  affirmed. 

We  concur;  AiraSLLOTTI.  C  J.;  LEN- 

trbNr  J.;  lawlob,  j.;  shaw,  j.;  ol- 

KisT,  j: 


BUBBOWS  T.  DURFLINOBB  et  aL 

(Ov.  8167.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dec  31,  1919.  Hear- 
ing Denied  by  Supreme  Court  Feb.  26, 1920.) 

1.  HOBTGAOES  4=>1S6(5)— ETZDEHOI  IK8TTFPI- 
CIENT  TO  SHOW  OROSS  REOUaSirOB  OB  COH- 
STBIKJTZVE  naUD  OP  ICOBTOAGEK. 

In  a  vendor's  action  to  have  his  trast  deed 
for  part  of  purchase  price  declared  to  be  supe- 
rior to  a  mortgage  lien,  evidence  held  to  show 
that  the  defendant  assignee  of  the  mortgage 
was  not  negligent  In  assuming  that  the  recitals 
of  the  trust  deed  that  the  land  was  subject 
to  such  mortgage  were  valid,  and  was  not  guilty 
of  such  gross  ne^gence  in  the  tranaaction  as 
to  amount  to  constructive  fraud  against  plain- 
tiff. 

2.  UoBTGAOES  4=9183— Estoppel  bt  kbcbow 

INSTBOCnOITB  AND  TBU8T  DBEO  TO  OLAUI 
LATTEB'S  PBIOBITT  OVEB  HOBTOAGE. 

Where  plaintiff  vendor  signed  escrow  In- 
structions directing  that  a  trust  deed  for  part 


of  purdiase  price  should  be  made  subject  to  a 
mortgage,  and  accepted  trust  deed  containing 
sach  reeitalf  fn  the  absence  of  fraud  on  the 
part  of  defendant,  mortgagee's  assignee^  the 
plalntUF  is  estopped  to  deny  priMity  of  ths 
mor^cagSk 

Appeal  from  Superior  Court,  Los  Angelea 
County ;  Jdtm  W.  Shenk,  Jodge. 

Actlcm  by  Edwin  H.  Bnrrows  against  Wil- 
liam Durfllnger  and  others.  From  a  Judg* 
ment  for  plaintiff,  defendants  appeal.  Ite- 
versod.  ■ 

li.  Q.  SheltoD  and  A.  W.  Aehbom,  boQk  <a 
Los  Angide^  for  anMllanbi. 
HnUenum  ft  Oramn      Los  Angdee,  foe 

KBRBIOAN,  J.  This  la  an  appeal  by  tbe 
defendant  Hanpin  from  a  Judginoit  in  &- 
vor  of  platatlfl. 

The  transaoOop  giving  rise  to  the  litigation 
grew  out  of  a  plan  of  defeodant  WllUam  Dur* 
flingv,  who  was  engaged  In  the  business  of 
buUding  and  selling  r^idences,  and  whose  pro- 
cedure thereunder  usually  was  to  purdiase  a 
vacant  lot,  make  an  Initial  payment  thereon, 
and  borrow  upon  a  first  mortgage  money  with 
whl(±  to  erect  a  building  upon  the  lot.  giving 
to  his  vendor  a  trust  deed  to  secure  the  bal- 
ance of  the  purchase  price,  said  trust  deed 
being  made  subject  to  said  mortgage^  In  the 
case  at  bar  said  defendant  purchased  a  cer- 
tain lot  in  the  dty  of  Los  Angeles  from  the 
plaintiff  Burrows  for  the  sum  of  |2,400,  upon 
whlfib  he  paid  him  in  cash  $400  and  caused 
to  be  executed  In  bis  favtH*,  as  will  hereafter 
appear,  a  trust  deed  to  secure  the  balance; 
the  plaintiff  agreeing  that  a  first  mortgage  for 
¥4,000  ml^t  be  placed  upon  the  property. 
There  was  also  a  general  oral  understand- 
ing between  Durfllnger  and  the  i>lalntlff  that 
the  former  would  build  a  residence  upon  the 
lot,  without,  however,  its  cost  being  specified 
or  when  it  should  be  built.  Durfllnger  caused 
a  note  for  the  balance  of  the  purchase  price 
of  said  lot  to  be  executed  by  his  daught»-,  the 
defoidant  Faye  Durfllnger,  and  he  also 
caused  the  deed  thereto  to  be  taken  In 
name  as  grantee  whereupon  she  executed  a 
mOTtgage  upon  tiie  inx^rty  in  favor  of  her 
brother,  the  defuidnnt  NdU.  Durfllnger,  as 
securl^  for  a  parp<Hrted  loan  ot  94,000.  Sbe 
also  executed  a  trust  deed  to  die  i^alntiff  as 
aetiorlty  ftff  Hie  payment  <tf  $2,000,  tlie  bal- 
ance of  the  porcbase  price  of  tbe  lot  above 
mentioned,  which  deed  ccmtalned  a  recital 
that  it  was  snbject  to  a  mortgage  of  $4,000. 
The  deed  tnm  the  plalntlff  to  Faye,  the  mort- 
gage tnaa  Faye  to  Nell,  and  ttie  tmst  deed 
from  Faye  to  the  {dalndff  were  aU  executed 
on  December  6, 191S,  and  recorded  on  Decem- 
ber 15th  of  Oie  same  year.  On  February 
26, 1016.  William  and  KeU  Dnrfiinger  horrow- 
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«d  ttcm  Qeorge  D.  ^raow  yi,7C0,  aaalgiilziK 
to  him  as  oollateral  security  tberefOr  the 
aforesaid  mortgage  of  HfiOO.  At  that  time 
It  appears  that  a  luMue  was  In  course  at 
construction  upMi  the  lot  Sabseqnaitly,  on 
April  le.  1^6,  tbe  ^>peIlaDt  Mauplii  loaned 
to  WUllam  and  N^l  Dorfllnfer  npm  their 
Joint  note  tlie  snm  of  92,TSfK  put  of  vlildi 
was  aKrttod  to  tbe  r^yxoeat  to  Abiwui  <tf 
Ma  aforcaaid  loan,  and  took  from  Abrams  an 
assignment  of  tiw  $4,000  mortgage  as  collat- 
eral seeniity  for  ai^itflanl/s  loan.  At  fliat 
time  said  bnllding  was  nearly  completed,  and 
tike  nkw  tlMKOf  was  estlniated  To^  Manpln 
at  92,00a  In  making  tbe  loan  Btanpin  piaced 
tbe  92.700  with  a  oertala  title  company  In 
escrow,  with  Instroctloos  to  pay  the  money 
to  William  and  Neil  Dnrflfaiger  upon  a  con- 
tlnnatlon  of  tbe  eertlflcate  <rf  title  diowlng 
said  mortgage  of  94.000  to  be  a  first  lien  upon 
the  property,  together  with  an  affidavit  of 
the  maker  of  said  mortgage  that  she  had  re- 
ceived the  ccmslderatlon  menti<»ed  therein 
and  that  there  was  no  offset  or  defense  to  the 
obligation  secured  thereby.  An  affidavit  to 
that  effect  was  obtained  from  Faye,  and  the 
title  cmnpooy,  upon  examination  of  the  rec- 
ords having  concLoded  that  the  mortgage  was 
a  first  lien  upon  the  privity,  con^mmated 
t^e  transaction.  Manpln's  escrow  instmc- 
tlons  further  stated : 

"It  is  understood  tbe  proper^  is  subject  to 
$2,000  trust  deed  Trtiich  Is  second  to  the  $4,000 
mortgage;    therefore  no  mortgage  atatemsnt 

U  needed  in  said  trust  deed." 

The  plaintiff  was  represented  In  the  trans- 
action from  Its  Inception  by  a  certain  real 
estate  concern  throu^  which  the  sale  was 
negotiated,  and  a  r^resaitatlve  of  that  con- 
cern was  with  him  when  he  executed  tbe  pa- 
pers necessary  to  consummate  the  trai^actlon. 
Nevertheless,  the  i^alntiff  testlfled  that  when 
he  signed  those  documents  he  did  not  read 
them,  and  did  not  know  that  the  trust  deed 
was  to  be  subject  to  the  mortgage;  that  he 
knew  that  there  was  to  be  a  mortgage  on  the 
property  to  raise  money  to  erect  a  house 
thereon,  but  understood  that  the  mortgage 
WHS  to  be  subordinate  to  tbe  trust  deed ;  and 
tliat  he  did  not  learn-  to  the  contrary  until  he 
received  tbe  deed  after  its  recordation. 

William  I>urflinger  falling  to  complete  ttie 
construction  of  the  honse  upon  said  lot,  the 
plaintiff  brought  this  action  for  tbe  purpose 
of  having  the  mortgage  declared  null  and 
rold  and  canceled  as  to  him  and  to  have  the 
trust  deed  declared  to  he  superior  to  Qie  lira 
thereof. 

Tbe  trial  court  fonnd  ttiat  tte  conveyance 
fliom  the  jdalntiff  was  procured,  and  the 
trust  deed  and  mortgage  executed,  as  a  part 
of  a  fraudulent  scheme;  tliat  the  mor^ge 
was  void  as  to  plaintiff  as  to  the  excess 
thereof  over  the  value  ot  the  building  erected 
npon  the  lot ;  and  that  Uaupln  took  an  as- 
187P.-i8 
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rignment  of  the  mortgage  with  notice  Oiat  ttie 
mortgage  was  without  consideration  and 
fraudulent  as  to  the  plaintiff. 

Our  examination  of  the  record  leads  ns  to 
the  coQcUiston  that  with  respect  to  the  aih 
peUant  Manpln  Qie  ttndlngs  ct  tbe  GOtirt 
are  not  sustained  by  the  evidsneew 

Faye  Durfllnger  testlfled  that  she  never 
met  Manpln.  Her  brother  NeU  testlfled  to 
ttie  ssme  effect.  TbsAt  father  admitted  that 
he  received  money  from  Ma  op  in  on  the  loan, 
and  said: 

"I  did  Qot  have  any  conversation  with  Mr. 

Maopin  at  to  how  I  obtafaied  the  title  to  that 

property,   I  never  did  tell  Mr.  Msupln  in  what 

manner  the  deed  wm  made  to  Faye  Dnrffinger. 

Be  never  nude  any  inquiries  as  to  how  she 

came  in  poasesiioa  of  the  deed.  He-was  never 

told  In  my  presence.** 
* 

Manpln  testified  that  he  did  not  know  Faye. 
and  never  had  any  conversation,  with  her.  nor 
had  ever  tcdd  him  how  he  or  his  sister 
came  to  be  in  possession  of  the  property; 
that  there  was  no  understanding  betwe«i  the 
Dnrfllngera  and  himself  except  what  was 
contained  In  the  escrow  Instmctlms.  He 
eald: 

"I  gave  my  cheek  for  the  fqll  anunmt  on 

each  loan  to  tfa«  Title  Company,  and  gave  in- 
structions to  complete  tbe  deal  and  turn  over 
the  money  after  they  had  guaranteed  the  title." 

Nell  Durfllnger  said  be  turned  over  to  his 
sister  the  m<Hiey  received  from  Maupln. 
"The  check  was  payable  to  me,  and  I  trans- 
ferred it  to  my  sister  Faye  Durfllnger.  I 
received  the  oooslderation  for  the  mortgages 
In-  the  Kibbee  case." 

[1]  After  a  careful  examination  of  the  rec- 
ord, we  are  unable  to  discover  any  substan- 
tial evldttoe  trading  to  show  that  Haupin 
was  guilty  of  any  wrongdoing  In  the  premises. 
Upon  the  exposure  of  the  fraud  which  had 
been  practiced  upon  the  plaintiff  the  Dnr- 
fUngera,  It  became  clear  that  If  MauiHn  had 
made  further  Investigation  Into  the  transac- 
tlm,  or  had  Inquired  of  the  plaintiff  concern- 
ing the  particulars  thereof,  he  doubtless  would 
have  learned  <rf  the  fraud ;  but  at  the  time  he 
took  the  assignment  of  the  mortgage  nothing 
had  occurred  to  arouse  his  snsplcttm  that  tbe 
transaction  was  irregular  or  fraudulent  In 
any  respect  It  appears  that  he  had  done 
all  that  years  of  experience  as  a  successful 
money  Irader  had  taught  him  was  necessary 
or  prudent  to  do  in  the  matter  to  make  a 
safe  loan.  He  bad  examined  the  jwoperty, 
had  had  the  title  thereof  brought  down  to 
date ;  and,  tbe  note  secured  by  the  mortgage 
being  nonnegotlable  (Meyer  v.  Weber,  183  Cal. 
681,  90  Pftc  1110),  he  caused  tbe  aflidavlt  of 
ttie  mwtgagor  to  be  taken  showing  that  no 
concealed  equities  existed  betwera  her  and 
the  mortgagee,  before  he  would  make  the 
loan,  and  he  caused  the  transaction  to  be 
handled  hy  a  corpcnratlon  whose  business  it 
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was  to  negotiate  and  ooiunmmate  deallDgs 
ot  this  character.  It  ia  apparent,  too,  tiiat 
at  least  one  other  buainesa  man  had  been  de- 
ceived bj  the  Darfilngers,  for  the  ai^eUant'a 
assignor,  who  had  made  a  loan  on  the  se- 
curity of  the  same  mbr^ge,  had  failed  to 
discover  the  fraud  and  deceit  attaching  to  It 
like  the  appellant,  had  douhOess  assumed 
that  the  recitals  in  the  tmst  deed  were  valid 
and  bludlng  on  the  plaintiff,  and  that  he  was 
required  to  mabe  no  inquiry  into  the  validity 
of  the  transaction  between  plaintiff  and  his 
grantee.  0«-taln  it  is  that  the  appelant  acted 
with  Infinitely  greater  care  and  caution  in 
the  matter  than  did  the  plaintiff,  who  even 
failed,  according  to  his  testlnumy,  to  read  the 
docum^ts  executed  in  the  transaction,  and 
It  la  his  own  laxity  wbldi  has  given  rise  to 
this  suit 

It  is  not  argued,  nor  could  it  well  be,  that 
tinder  the  evidence  Manpln  and  his  codefend- 
aots  had  entered  into  a  conspiracy  to  defraud 
the  plaintiff,  or  that  Maupln  was  to  receive 
any  benefit  from  the  transaction  other  than 
tbe  interest  of  one  per  cent  per  montti  on 
the  amount  of  his  short-time  loan.  In  the 
last  analysis  tbe  plaintiff's  argiunent  amounts 
to  no  more  than  an  assertion  that  Maapln 
was  guilty  of  neg^lgoice  in  fiillittg  to  make 
Icqutries  concerning  the  deed  tnm  thb  plain- 
tiff  to  Faye  Durfllnger  and  tbe  trust  deed 
taken  by  him,  but  even  if  Oils  were  tnu^  It 
does  not  oonatltnte  gross  negligeooe  amoont- 
ing  to  oonstmctlve  fraud. 

CI]  It  may  be  added,  finally,  that  tbe  plain- 
tiff ilgiied  escrpv  Instnictlfma  irtdcta,  in 
effect,  plainly  directed  tbat  die  trust  deed 
ahonld  be  made  subject  to  the  mortgage  -in 
favOT  of  NeU  Durfllnger,  and  be  aeoepted  tiie 
tnut  deed  oontalnlng  such  a  radtaL  Under 
these  drcumstancea,  In  fh6  absence  at  forad 
on  tbe  part  of  Maophi,  tbe  i^alntlff  Is  es^ 
ped  to  defeat  at  Impair  ttw  mortgage  dry- 
ing Its  prlOTlty.  In  National  Hardware  Go. 
T.  Sherwood,  16S  Cal.  1, 180  Pme.  8BU  It  was 
held: 

"Where  a  person  accepts  a  mortgage  which 
recites  that  it  is  subject  to  another  mortgage 
on  the  same  property,  he  Is  estopped  thereby 
and  is  not  allowed  to  defeat  or  impair  the  other 
mortga^  by  denying  its  priority  or  validity  at 
the  time  he  took  it  to  tbe  amount  of  it  as  recit- 
ed in  his  own  mortgage,"  and  that  "The  benefi- 
ciary of  the  deed  of  trust  stood  in  the  same  ut- 
uation  as  a  second  mortgagee,  with  regard  to 
tbe  recital  therein,  and  his  subsequent  purchase 
of  the  land  under  tbe  power  in  tbe  deed  did 
not  change  his  position  in  tiiia  respect" 

And  In  the  same  case  It  was  said: 

"In  the  absence  of  anything  in  tbe  language 
of  the  recital,  or  In  the  note  or  mortgage  to 
which  it  refers,  suggesting  the  contrary,  the 
assignee  of  the  nots  was  justified  in  assuming 
that  tbe  ordinary  course  of  business  had  been 
followed  at  the  time  of  the  execution  of  the 
note,  and  that  the  loan  of  the  money  was  con- 
temporaneous therewith." 


BBFOBTBB  <CaI. 

It  Is  obvious,  of  coarse,  ttiat  what  the 
I^lntlff  idtould  have  done  was  to  cause  a  dec- 
laratlon  to  be  Included  In  the  recital  in  the 
deed  that  tbe  purpose  of  tlie  mortgage  was  to 
raise  funds  for  the  conatructkai  of  a  bnlldlng 
on  the  lot,  and  Ota  deed  ml^t  also  have  pro- 
vided that  the  money  to  be  raised  on  the 
mortgage  should  be  advanced  as  the  proposed 
building  progressed.  If  this  bad  been  done, 
the  plaintiff  would  bare  protected  himself 
and  the  aasignees  of  the  ni(»1gag&  Plaintiff 
was  negligent  in  thus  allowing  Faye  Dur- 
fllnger to  possess  the  means  of  decdvlng 
others.  When  <xie  of  two  Inneooit  persons 
must  suffer,  -be  by  whose  nsg^lganoe  it  tMp- 
pened  must  be  tbeaaOftrw, 

It  follows  that  the  Judgment  most  be  re- 
versed, and  it  Is  so  ordered. 

We  ooncur:  WASTB^  P.  J.;  WOOD,  Jodce 
pro  tern. 


EIBBEB  T.  DUBTLINGEB  et  aL 
(Civ.  31660 

(District  . Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Dee.  SI,  1919.  Hear- 
ing Denied  by  8iq>reme  Court  Fd>.  28,  1920.) 

Appeal  firom  Sverior  Conrt.  Loe  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Lacy  E.  Kibbee  against  William 
Durfllnger  and  others.  Judgment  for  plaintiff, 
and  the  defendant  O.  8.  llaupin  appeals.  Be- 
Tsrsed. 

See,  also,  187  Pac  752. 

L.  O.  Sbelton  and  A.  W.  Ashbum.  both  of 
Los  Angeles,  for  appellant 

Huhleman  &  Crump,  of  Los  Angeles,  for  re- 
qwDdent 

KERRIGAN,  J.  Th6  record  on  appeal  in 
this  case  has  been  brought  here  In  the  same 
transcript  as  the  case  of  Burrows  v.  Durflinger 
et  aL  (No.  8167)  187  Pa&  762,  and  the  poiuts 
and  arguments  of  the  respective  parties  in  the 
two  cases  have  been  presented  In  one  set  of 
briefs,  but  in  the  interest  of  clearness  we  have 
deemeid  it  advisable  to  etmnder  them  sepa- 
ratdy. 

The  facts  in  tbe  two  cases  differ  In  a  nam- 
bcr  of  immaterial  matters ;  audi  as,  for  exam- 
ple, the  price  of  the  lots,  the  amount  of  the 
mortgages,  the  condition  of  the  lota  so  far  as 

Improvements  are  concerned,  and  the  fact  that 
in  the  present  case  there  were  two  separate 
lots  involved.  In  tbe  case  now  being  considered 
tbe  appellant  understood  that  the  loan  by  him 
was  for  the  purpose  of  erecting  buildings  upon 
the  several  lots;  and  in  order  to  InKure  that 
tbe  money  would  be  thus  used  and  in  order  to 
improve  his  security  he  directed  the  escrow 
bolder  to  withhold  $200  from  tbe  loan  until  the 
foundations  of  the  buildings  should  be  laid.  In 
all  essential  respects,  however,  the  facts  in 
the  two  eases  are  the  same,  and  no  discussion 
of  them  in  this  ease  would  serve  any  useful 
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end.  On  the  attthorftr  of  tha  above-mentioned 
case  of  Burrows  v.  DiirfliiiKeT  et  aL,  No.  8197, 
this  daj  decided,  the  Jndcmmt  i*  ravenwd. 


We  eoacar: 
pro  tcm. 


WASTE,  P.  J.;  WOODb  Judge 


YOLO  WATER  &  POWER  CO.  t.  EDMANDS 
et  al.    (Oiv.  1857.) 

(District  Court  of  Appeal,  Third  District  Oall- 
fonila.   Jan.  6^  1920D 

1.  A^nU.  AHD  EUOS  ^»Tn  —  E^OUBABLK 

DBUT  09  PAn  OF  ATTovmr  nt  rmEFAMSsa 

AHD  nuso  BBnr. 
Failnn  of  plaintur  appdlanf  a  attomeyt  a 
candidate  tor  Governor  of  the  state,  to  prepare 
the  necessarily  lengtby  brief  and  fUe  it  within 
30  days  after  Sliag  of  the  transoript,  aa  re- 
quired by  the  rules  of  the  Supreme  Court  and 
the  appellate  court,  in  view  of  the  particular 
drcumstaaces,  the  atboneys  for  defendant  ap- 
pellees haTing  agreed  to  as  much  time  as  was 
neoeasazy  ioe  prwaratira  of  tiie  brie^  fteU  ex- 
cusabla. 

2.  Appeal  and  ebbob  «=>Tr2— Pabtt  mat  be 

BEXZETBD  FBOU  VKTAXWI  IK  FILIIIO  BBIBF  ON 

Accouirr  or  hxbtakb  ob  kzodsablb  itbo- 
uecr. 

The  rights  conferred  upon  litigants  by  rules 
of  court  requiring  briefs  on  appeel  to  be  filed 
within  time  specified  are  subject  to  the  right 
and  power  of  the  court  oa  propw  ((bowing  to 
relieve  a  pa^ty  from  hia  default  on  the  ground 
of  nustake,  inadvertence^  ox  ezcuaaUe  neglcet. 

Appeal  from  Superior  Court;  Mendodno 
Conn^;  J.  Q.  White,  Judge. 

Action  by  the  Yolo  Water  it  Power  Ccun- 
pany,  a  corporation,  against  William  Otis 
Edmanda,  Harriet  Lee  Hammond,  as  execu- 
trix of  the  last  will  of  Charles  Mifflin  Ham- 
mond, deceased,  and  Harriet  Lee  Hammond, 
indlvldnally.  From  judgment  for  defend- 
ants, plaintilT  appealed.  '  On  motion  to  dis- 
miss.  Motlcm  denied. 

Theodoie  A.  of  San  Frandaoo,  Ai^ 
thuT  C.  Hnstou,  of  Woodland,  and  W.  P. 
Thomas,  of  Hktah,  for  appellant. 

S.  Partridc^  ot  San  Frandsco^  H.  B. 
Witherapoon,  ot  Labeport,  Prestm  &  Pros* 
ton,  of  nuah,  and  Ben  a  Jonea,  of  Lakeport, 
for  rapondeatft 

ELLISON,  Presiding  Judge  pro  tem.  The 
action  was  brought  by  plaintiff,  a  public  serv- 
ice corporation,  against  the  defendants  to 
condemn  certain  r%al  property  situate  in 
Lake  county,  Cal.  After  trial  by  jury  a  Judg- 
ment was  rendered  on  the  22d  day  of  October, 
1917,  condemning  the  lands  asked  for  by  the 
plaintiff  and  fixing  the  defendants'  damages 
in  the  gross  sum  of  $105,600.  Thereafter,  on 
the  22d  day  of  October,  1917,  the  plaintiff 


filed  Its  notice  <^  appeal  frcnn  s&ld  judgment. 
The  transcript  on  appeal  was  filed  in  this 
oonrt  on  the  14Qi  day  of  May,  1918.  On  the 
6th  Any  of  September,  1019,  no  brief  having 
been  filed  on  betmlf  of  the  plaintiff  and  ap- 
pellant, the  respondents  filed  In  this  court  a 
notice  of  motion  to  dismiss  said  appeal  on 
the  ground  that  plaintiff  and  appellant  bad 
failed  to  file  any  points  and  authwltiee  on 
appeal  In  said  action  within  the  time  requir- 
ed by  law,  the  rules  of  the  Supreme  Court 
and  the  District  Gourt  of  AK>eal  of  the  state 
of  California. 

The  moticHi  was  based  upoa  a  formal  no- 
tice, the  records  and  files  in  said  cause  on  file 
in  this  court,  and  a  certificate  of  the  clerk  of 
the  county  of  Mendocino,  showing  the  entry 
<^  said  Judgment,  the  notice  of  appeal,  and 
was  also  au|9orted  by  the  affidavit  of  Mr.  U. 
L.  Preston,  one  of  the  attorneys  for  the  re- 
spondents. 

The  affidavit  of  Mr.  Preston  was  to  the  ef- 
fect that  no  brief  or  points  and  authorities 
had  at  that  time  been  filed  by  the  appellant 
and  that  no  extension  of  time  had  ever  been 
granted  by  the  Supreme  Court  or  by  the  DLe»- 
trlct  Court  of  Ai^eal  for  the  Third  District, 
and  that  the  time  allowed  by  law  and  the 
stlpnlatlm  of  counsel  and  the  order  of  this 
court  had  long  since  expired  for  plaintiff  and 
aiv^nt  to  file  itB  points  and  authorities  in 
the  aborfr«Ktitled  action. 

It  may  be  added  that  the  record  shows  that 
the  appelant  was  granted  by  stipulation  sev- 
«al  extensions  of  time  in  which  to  file  its 
opening  brief,  and  that  fbs  last  writtm  stipu- 
lation expired  on  September  IS.  1918. 

Mr.  John  S.  Partridge,  one  of  the  attorneys 
few  respondents,  made  an  afildavit  In  which 
he  stated: 

'*It  is  true  that  In  September,  191^  said 
Theodwe  A.  Bdl  became  a  candidatB  for  Oov- 
anac  of  the  state  of  Oalifomia,  and  that  affiant 
as  a  matter  of  courtesy  «xt«tded  to  the  said 
appellant  such  additional  time  .as  might  be  nec- 
essary, due  to  the  candidacy  of  Mr.  Bell ;  that 
affiant  has  no  recollection  of  any  conrcrsation 
with  Mr.  Bell  after  the  election  in  November, 
1918,  bat  affiant  states  that,  if  he  did  state  to 
Mr.  Bell  over  the  telephone  that  he  might  take 
such  time  as  he  needed  after  the  conclusion  of 
the  campaign,  it  was  not  the  idea  or  loteDtioD 
of  affiant  that  the  time  should  be  ^tended  for 
such  an  unreasonable  period  as  the  month  of 
September,  1919." 

"  Mr..BeII,  the  leading  attorney  for  the  plain- 
tiff and  appellant,  made  an  affidavit  in  whldi, 
among  other  things,  he  averred: 

"The  verbal  extensions  ot  time  In  which  to  file 
appellant's  opening  brief  granted  to  affiant  by 
Mr.  Partridge  were  not  limited  to  the  period  ot 
affiant's  candidacy  for  Oovemor,  but  were  un- 
limited in  character,  and  affiant  always  believed 
that  the  ^me  was  and  would  remain  open  until 
such  time  as  Mr.  Partridge  might  object  to  any 
deUy  in  the  filing  of  said  brief." 
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AflUuLt  also  stated: 

"It  is  osDsl  and  cnitomary  In  mcb  caaea  for 
oppoifiir  coqiimI  to  make  ■ome  objection  to  far- 
ther time  before  preaentins  a  motion  to  diBmiu, 
and  affiant  at  aU  tlmta  beUeved  that  connael  for 
the  respondenta  would  call  the  matter  to  af* 
fiant^e  attention  beftw  andeavorinK  to  defeat  a 
review  of  the  appeal  herein  opon  ita  merits." 

Mr.  also  averred  that  upoci  di»  ter- 
mlnatloii  of  Qib  campaign  for  OoTemor  a 
laiKS  amount  of  accumulated  legal  bnsineas, 
at  home  and  ttuooi^unit  the  country,  de- 
manded  his  personal  and  esduslTO  attention, 
and  that— 

"The  preparation  of  the  brief  entailed  a  vast 
amount  of  labor  and  seardilng  of  aathorities, 
and  It  was  not  until  aboot  Ha^  1,  1919.  tiiat 
affiant  was  able  to  place  In  the  hands  of  the 
printer  the  manuscript,  corerins  ^bont  19S  pag- 
e%  of  the  brief  as  sow  filed," 

He  farther  stated— 

"mtat  after  preparing  abont  180  pages  of  the 
typewritten  brief  he  got  Mr.  Partridge  on  the 
tdephone  and  told  hUn  that  abont  180  pages 
had  been  written,  and  tbat  affiant  would  require 
further  time  to  flnlsfa  the  brief.  Mr.  Partridge 
icAiuglr  said,  in  substance:  'Why  are  yon  writ* 
ing  such  a  long  brief — why  do  you  want  to  make 
ns  so  much  trouble  ,to  answer  it?*  and,  in  sub* 
stance,  tdd  affiant  to  take  as  much  time  as  he 
rscinired  to  condude  the  work," 

The  record  shows  the  brief  tn  this  case 
was  actiully  filed  on  the  lltti  day  of  Septem- 
ber, lOlD,  five  days  after  tfae  filing  In  tills 
court  of  the  notice  of  motion  to  dismiss  the 
appeal.  The  rules  of  the  Supreme  Oourt  and 
this  court  provide  that,  if  appellant's  points 
and  authorities  are  not  filed  within  80  days 
after  the  filing  of  the  transcripC  tfae  court 
may,  on  motion,  dismiss  the  appeal. 

TbB  plalntur  Is  a  public  awrice  corporation, 
and  the  defendants  are  landowners,  a  portion 
of  whose  lands  Is  sought  to  be  coodemUed  for 
tbA  purposes  of  appellant  water  company. 
It  is  thus  apparent  that  large  and  Important 
property  rights  are  the  subject  of  the  litlga- 
tloo.  That  appellant  did  have  writtm  stipu- 
lations granted  to  It  1^  respcmdeDts  Is  not 
controverted,  and  that  Mr.  Bell  had  a  talk 
with  Mr.  Partridge  orw  the  telephone  asking 
for  farther  time  Is  not  disputed,  and  it  may 
well  be  that  appelant  understood  from  sudt 
couversatim  that  he  was  to  have  all  the  time 
required  to  file  the  brief,  and  that  after  his 
gubernatorial  campaign,  while  devoting  him- 
self to  his  accumulated  legal  business,  he 
was  resting  easy  la  the  belief  tha^  If  re- 
spondents were  dissatisfied  with  the  delay, 
they  would  call  his  attenttoa  to  It. 


BBPOBTBB  (CaL 

HmU  the  appeal  was  not  abandoned,  and 
that  he  was  endeavwlng  in  good  faith  to  pre- 
sent Oie  aK>eal  to  this  court,  Is  apparent  fnxn 
the  fact  tiuit  a  very  large  portion  of  the  brief 
had  previously  been  prepared  and  was  In  the 
hands  of  the  printer  at  the  time  the  notice  of 
motion  to  dismiss  was  given. 

[1]  We  are  satisfled  frwn  a  study  of  the 
authorities,  and  especially  of  the  case  of 
Borgmeyer  t.  Solotntm,  178  Paa  M4,  that 
this  case  presents,  when  all  the  facts  are 
considered,  (me  of  excusable  neglect,  and  that 
the  appeal  should  not  be  dismissed. 

[2]  As  said  in  the  foregoing  case: 

"TTie  rules  <rf  court  requiring  briefs  on  ap- 
peal to  be  filed  within  ^e  time  spedfied  un- 
doubtedly coufras  riAts  whidi  may  be  enforced 
by  litigants.  (See  opinion  of  this  court  in  Wood 
T.  Mesmer,  Civil  No.  2750.  178  Pac  314,  filed 
Deco&bcr  10,  1918,  and  cases  there  cited.) 
It  is  equally  oertain,  however,  that  the  rights 
so  conferred  are  aabjiect  to  tfae  right  and  power 
of  the  court,  upon  a  proper  diowing,  to  re- 
liers  a  par^  frun  his  default  on  t3tm  ground 
of  mlsti^  inadvettenes,  or  araisabla  neglect. 
Brooks  T.  Union  Tnut  Go.,  146  OaL  134,  1.^8, 
79  Pac.  848;  Santa  Paula- Waterworks  v.  Per- 
alta.  5  CaL  Unxep.  709,  42  Pac  239;  Estate  of 
Lakemeyer,  6  Cal.  Unrep.  689,  60  Pac.  475.  As 
was  said  by  the  Saprme  Oourt  in  Estate  of 
Keating,  158  Cal.  at  page  115,  110  Pac  at  page 
112:  'There  can  be  no  doubt  that  where  audi 
deteult  is  made  under  circumstances  which 
would  show  good  cause  tor  relief  under  the  de- 
cisions on  that  subject  In  applications  under 
section  47S  (tf  the  Cods  of  CSvO  Procedure, 
whether  that  section  be  qi^cable  to  the  Su- 
preme Court  or  not,  this  court  should  grant 
similar  relief,  allow  the  transcript  to  be  filed 
after  the  time  fixed  the  ml^  and  retain  the 
appeal"* 

The  ai^lant  was  undoubtedly  given  con- 
siderable latitude  In  the  time  needed  to  pre- 
pare and  file  Its  brief,  and  In  view  of  the  pur- 
port of  the  affidavits,  the  q;>eedy  filing  of  the 
comprelhensive  lirlef,  the  Importance  and 
magnitude  of  the  questions  Involved,  the 
apparent  acqulescenoe  by  the  respondents 
until  their  motion  to  dismiss  was  served  and 
filed.  It  sems  to  us  that  counsel  for  appel- 
lant's assumptiim  that  he  still  had  time  to 
file  his  brief  by  authority  of  bis  oral  un- 
derstanding with  respondents*  attocn^  was 
not  entirely  unwarranted. 

From  a  consldemtioa  of  the  entire  case, 
we  are  of  the  (pinion  that  the  motlim  to  dis- 
miss the  appeal  should  be  denied,  and  it  la, 
accordln^t  denied. 

We  omeDr:   HABT,  J.;  BUBNBTn?,  7. 
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XJiaON  TRUST  &  SATINGB  BANK  07 
PASADENA  T.  ISHKANIAN. 
(CSt.  8146.) 

(Diatrfet  Ooort  of  AppMl,  First  District,  Dt 
Tiston  2,  Galifornia.  Dea  81,  19191  Heai- 
inc  Danted  br  Sopreme  Ooort  reb.  28^  UfiO.) 

1.  Chabitxxs  «=>10— Dkbd  nt  tbobt  to  aid 

PBOHIBITXOR  OBQANIZATIOIT  XIT  AITAOKIirO 
UQDOR  TUmO  irOT  AtTTBOBEOED. 

Decedentfs  deed  to  tiie  "treaturer  of  the 
Proliibition  Nattonsl  OommitCee,  or  Us  mcees- 
«or,"  reserrbig  a  life  estate  to  decedent,  made 
to  aid  tlie  ccmmittee  in  its  work  of  deatrorlng 
the  lienor  traffic,  was  not  authoi^ised  by  OIt. 
Code,  f  8S7,  specifying  the  different  purposes 
for  wbidt  express  trnsts  may  be  created. 

2.  CHABZTXK8  .«=a22(l)— DbD  1C17BT  ZHDICATS 
FUBP08K  or  T8TTBI. 

A  deed  to  F.,  "as  treasurer  of  the  ProUbi- 
tion  National  Committee,  or  his  successor,"  is 
invalid  under  GiT.  Code,  H  862,  2221,  22G8, 
providinf  that  the  purposes  of  a  trust  shall  be 
declared  in  the  instrument  creating  the  same. 

8.  Charities  «s»48(2)— Drd  held  to  put  oh 
ihquibt  as  to  whbrbbb  it  was  abbolun 

ORAire  OB  OONVBTAHOB  IN  TBUn. 

The  langoage  of  decadent's  deed  to  defsndr 
ant^s  predeceasor  as  *^reasurer  of  the  Prohtbi- 
don  National  Committee,  or  bis  successor," 
was  sufficient  to  put  a  prudent  miin,  buying 
from  the  treasurer,  on  inquiry  as  to  whether  it 
was  an  absolute  grant  to  the  treasurer,  subject 
only  to  the  life  estate  retained  by  the  grantor, 
or  was  an  inralid  conreyance  to  trust  for  the 
uses  and  purposes  of  the  committee. 

4.  TBUSTS  €==)43(S)  —  EVIDEKCB  TO  SHOW 
WHETHER  DEED  IB  ABSOLTTTE  OR  IN  T&T7ST  IS 
AD1U88IBU. 

Where  parol  eridence  is  offered  to  explain 
the  intention  of  the  -  parties  as  to  whether  a 
conveyance  was  a  deed  absolute  or  to  trust  it 
is  admissible,  unless  prejudicial  to  a  third  par- 
ty  who,  to  good  faith  and  without  notice,  has 
become  a  purdmser. 

Appeal  from  Superior  Court,  Los  Angeles 
OouDty ;  Frederick  W.  Houaer,  Judges 

Action  by  the  Union  Trust  &  Savings  Bank 
of  Pasadena,  executor  of  the  will  of  Rebecca 
Pentz,  deceased,  against  A.  T.  Ishkanian. 
From  jQdgm«it  for  plalntUf  defendftot  ap- 
peals. Affirmed. 

Will  D.  Gould,  of  Lob  Angdes,  for  appe- 
lant. 

Parker  ft  Pufter,  of  Pasadena,  for  lo- 

spondrait. 

NOURSB,  J.  The  executor  of  the  estate 
of  Bebecca  Fentz  commenced  this  action  to 
quiet  title  to  certain  real  property  situate  to 
the  county  of  Los  Angeles.  The  controversy 
over  the  title  arose  from  the  fact  that  about 
two  years  prior  to  her  death  the  deceased  ex- 
ecuted and  d«>llvered  a  deed  purporttog  to  con- 


vey the  property  to  H.  P.  Farls,  **as  treasurer 
of  the  Prohibition  National  Committee,  or 
his  successor."  The  defendant  purdiased  the 
property  for  a  valuaMe  oouslderatlou  from 
Farls.  On  the  trial  it  was  shown  that  the 
deceased  executed  die  deed  few  the  express 
purpose  of  aiding  tbe  Prohibition  National 
Committee  In  its  work  of  destroytog  the  liq- 
uor trafllc,  reserving  to  hoself  merely  a  life 
Interest  In  tlie  property  sought  to  be  con- 
veyed. This  intentiou  she  announced  to  the 
attorney  who  prepared  the  deed  and  to  one 
other  who  was  toterested  in  the  same  move* 
ment  and  who  testified  at  the  tziaL  The  de* 
fendant  was  Informed  of  all  of  these  facta 
prior  to  the  execution  of  the  deed  to  him  by 
Farls.  Judgment  was  had  In  favor  of  the 
plaintiff  as  executor  of  the  estate,  and  from 
the  Judgment  defiendant  prosecDtsB  this  ap- 
peal. 

Several  points  are  listed  by  appelant  In 
his  brief  as  grounds  for  reversal,  but  there 
are  only  two  questions  whl<2i  require  consid- 
eration: First)  whether  the  deed  is  void  be- 
cause It  indicates  tiie  intmUon  to  create  a 
trust  in  real  propmty  wlUunit  complying  with 
the  requirements  of  the  laws  of  this  state  In 
that  revect;  and,  second,  vhether  partd 
erldraoe  toidtog  to  explain  ttie  IntenUons  of 
the  parties  and  to  clear  the  ambiguities 
pearing  on  the  face  of  the  deed  was  admis- 
sible. 

CI,  2]  1.  The  deed  att^pts  to  convey  the 
pn4)erty  to  H.  P.  Farls,  as  treasurer  of  the 
Prohibition  National  Committee,  or  his  suc- 
cessor, without  designating  any  purpose  to 
which  the  property  should  be  put  The  fact 
that  the  grant  is  to  the  alternative  to  the 
successor  of  H.  P.  Farls,  as  treasurer  of  the 
ProhlMtlon  National  Committee,  clearly  to- 
dioatee  the  totention  of  the  grantor  to  create 
a  trust  to  favor  of  the  PnAlbitlon  National 
Oommittee.  If  such  was  the  Intention  of 
the  grantor,  there  can  be  no  doubt  that  the 
deed  does  not  conform  with  the  reQuirements 
of  the  Code  relating  to  the  creation  of  trusts 
In  real  property.  Section  857  oi  the  Civil 
Code  specifies  five  different,  nurposes  for 
which  express  trusts  may  be  created.  It  Is 
not  necessary  to  enumerate  these,  but  it  Is 
sutBclent  to  say  that  this  deed  does  not  meet 
any  of  tlxem.  Section  852  of  the  same  Code 
provides  that  a  trust  In  relation  to  real  prop- 
erty must  be  to  writtog  unless  created  or 
declared  by  opmtion  of  law.  Section  2221 
of  the  same  Code  provides  that— 

"A  T<rfuntary  trust  is  created,  aa  to  tiie 
trustor  and  benefiiinary,  by  any  words  or  acts  of 
the  trustor,  todicatmg  with  reasonable  certain- 
ty: (1)  An  totention  on  the  part  of  the  trustor 
to  create  a  trust;  and  (2>  the  subject,  pur- 
pose, and  beneficiary  of  the  trust" 

Section  2263  of  the  same  Code  provides 
that— 
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nattin.  extei^  and  ohjMt  of  a,  txiut 
ra  expresMd  In  the  dedantioii  of  tnut," 


are 


In  Fomero7*8  Equity  Jnrlqjtnidaice  (4tb 
Ed.)  11009,  It  iB  Bald: 

'"The  declaratioD  of  trust,  whether  written  or 
oral,  magt  be  reasonably  certain  in  its  material 
tenns ;  and  tbia  requisite  of  certainty  indudea 
the  subject-matter  or  property  embraced  withp 
in  the  tmat,  the  beneOdiariea  or  persona  in 
whose  behalf  it  la  created,  the  nature  and 
quantity  of  interests  which  they  are  to  hare, 
and  the  manner  in  which  the  trust  is  to  be 
performed.  If  the  language  is  so  vogue,  gener- 
al, or  equivocal  tbat  any  of  these  necessaiy  de- 
ments  of  the  trust  is  left  in  real  uncertalntyt 
then  the  trust  must  fail." 

This  principle  ia  supported  in  Wlttfldd 
V.  Forster,  124  Cal.  418,  57  Pac.  210,  wher^ 
in  a  case  closely  paralleling  ttie  present  ac- 
tion, the  court  held  that  the  trust  was  void 
because  of  the  taUura  of  the  trustor  to  de- 
clare with  reasonable  certainty  the  duration 
of  the  estate,  the  nature  and  quantity  of  the 
interest  which  the  beneflciarles  were  to  have, 
and  the  purposes  for  which  the  trust  was  to 
be  performed.  To  the  same  effect  is  Glstate 
of  Budd,  166  Cal.  286.  291, 135  Pac.  1131. 

[3]  2.  The  facts  appearing  at  the  trial  as 
to  the  purchase  of  the  prc^ierty  by  aiipellant 
are  that  he  was  a  creditor  of  the  Prohibition 
National  Committee  for  personal  services  ren- 
dered by  htm  to  that  committee,  and  that  he 
accepted  the  deed  to  the  property  In  cancella- 
tion of  that  Indebtedness.  Before  he  accept- 
ed the  deed  he  was  inftmned  that  the  con- 
veyance had  been  made  to  Paris  for  the  uses 
and  purposes  of  the  Prohibition  National 
Committee,  bujt  made  no  investigation  as  to 
the  validity  of  tiie  deed.  The  language  of 
the  deed  was  In  Itself  sufficient  to  put  a 
prudent  man  upon  Inquiry  as  to  whether  It 
was  an  absolute  grant  to  Paris,  subject  only 
to  the  life  estate  retained  by  the  grantor, 
or  whether  it  was  a  conveyance  In  trust  for 
the  uses  and  purposes  of  tiie  Prohibition  Na- 
tional Cogimittee.  He  cannot  therefore  be 
said  to  be  an  innocent  purchaser. 

[4]  Where  parol  evidence  Is  i^ered  to  ex- 
plain the  intentions  of  the  parties  as  to 
whether  the  conveyance  was  a  deed  absolmte 
or  In  trust  It  Is  admissible,  unless  such  evi- 
dence would  prejudice  a  third  party  who^ 
In  good  faith  and  without  notice,  has  becwne 
a  purchaser.  As  to  the  admissiblUty  of  such 
evidence  in  general,  the  Supreme  Court  In 
Parks  V.  Partis.  177  Pac.  4BS,  4S6,  say: 

"The  general  mle  la  Uiat  the  real  nature  of 
the  transaction  concerning  property  conveyed, 
the  true  intent  and  purpose  moving  parties  In 
taking  a  conveyance  to  property  in  their  joint 
names,  or  in  that  of  one  of  tbem,  can  be  inves- 
tigated and  determined  unless  where  in  good 
faith  interests  of  third  parties  have  interven- 
ed and  would  be  injuriously  affected.  It  may 
be  shown  that  the  taking  of  a  conveyance  in 


the  name  «f  ttie  gnmtea,  or  one  of  them,  was 
a  mistake,  or  that  it  waa  a  matter  merely  of 
convenience,  w  aa  aecnrity  for  a  loan,  or  was 
taken  under  audi  dreumatances  as  created  a 
resulting  trust  or  tmat  of  some  othw  chara^ 
tet." 

To  the  same  effect  Is  Taylor  t.  Morris,  103 
Cal.  717,  722,  127  Pac  66. 

Here  the  language  In  the  deed  dearty 
indicated  an  Int^tlon  to  create  B<nne  sort  ot 
a  tmat  rather  than  to  make  an  absiHute  con- 
veyance. And  aa  the  appdlant  was  not  an 
innocent  purchaser,  he  cannot  complain  of 
the  admission  of  the  evidence  ^irpiaining  the 
intentions  ctf  the  parties  In  this  respect. 

The  Jin^mnit  la  affirmed. 

We  Ooncnr:  LANODQN,  P.  J.;  BBIIV 
TAIN,  J. 


BRETT  T.  VANOHAB  PBODUOBBa 
(Civ.  3162.) 

(District  Court  of  Appeal,  First  District,  Di- 
visicMi  1,  California.   Dec  26,  1919.) 

1.  EVIOENCB  «=»4CO(8)  —  COIfTB&CT  OV  BALE 
HOT  SO  UNAUBXOUOUB  AB  TO  PaSVENT  KVI- 
DKNOB  OF  XXTBIN8I0  FACTS. 

Contract  for  sale  by  assodation  of  a  crop 
of  beana  up  to  a  certain  amount  per  acre  to 
be  raised  on  a  certali}  number  of  acres,  with 
preferoiee  to  buyer  for  purdiase  of  balance  of 
members'  crop,  other  tUngs  being  equal,  keU 
not  80  i^aln  and  unambfguona  as  to  speak  for 
itself  unaided  by  extrinsic  matters. 

2.  CUSTOHS  ANb  TTBAeca  ^»1S(1)— BVIDBNCE 
^E»448— EVIDKNfS  or  DETAILS  OF  TBANSAC- 
TIOIT  AND  OF  CUSTOM  ADMISSIBLE  Olf  MEAN- 
INO  or  CONTBACT  OF  SAIJt  OF  CROP  OF  BEAKS. 

Under  Civ.  Code,  SI  1646,  1647,  to  explain 
an  amUguous  contract  for  sale  of  beana  to  be 
raised,  and  to  enable  the  coort  to  arrive  at  and 
interpret  it  in  tlie  aenae  In  wUch  the  partiea 
understood  It,  testimony  as  to  the  nature  and 
details  of  the  transaction  and  the  custom  pre- 
vailing in  the  community  in  raldng  and  aelling 
bean  crops  is  admissible. 

8.  Affeal  and  kbbob  «=»907@)— Gompkixn- 
ct  and  sufficiencr  of  evidence  and  ab- 
sence of  objection  fbebumed  in  absence 
of  transcript  and  bill  of  bzceftiors. 
In  the  absence  of  transcript  of  testimony  or 
bfn  of  exoeptioiiB,  the  prmmptitni  on  appeal  is 
of  competency  and  sufficiency  d  the  evidence 
and  its  admission  without  objections. 

4.  CoNTEACTS  <E=»  176(1)— Construction  mat- 
ter OF  LAW. 
Construction  of  a  contract  where  it  is  to  be 
arrived  at  from  a  mere  reading  of  the  instru- 
ment, or  from  such  reading  aided  by  extrinsic 
evidence  o£  drcumsta&ces  and  the  likei  li  a  mat- 
ter  of  law. 
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TION  0»  OONFUCTINa  BViDEHOB  WHAT  COK- 
TKAOT  WAS  nRDIKO  or  TAOT. 

"When  the  meaning  and  oomstraetioii  of  a 
contract  are  donbtfnl  and  depend  on  extrinsic 
et-idence,  and  there  is  a  conflict  in  inch  evidence, 
the  determination  of  -tliat  cmfllet  nnlta  in  a 
finding  of  pure  fact 

a  Apphu.  ahd  kbkob  ^7(M<2)-^Tii»RCn 

niOESSABT  FOB  BBTIEW  OW  WIKDUIB  OT  WHAT 
CONTRACT  WAiB. 

For  reriew  of  findinf  mt  axtrinsic  evi* 
deuce  of  vbat  the  contract  nallj  was  th«  mir 

dence  should  be  brought  np. 

7.  TBIAX.  «=»898(3>— FOBIC  U*  001IPl.AnfT  TEN- 

DCRino  ISSUE  or  tact  suraxoxmr  tob  nno- 

Form  of  statement  in  complaint  tendering 
the  material  i^e  of  fact  of  what  the  contract 
really  was  ia  sufficient  for  the  purpose  oi  the 
finding  against  objection  of  plaintUF. 

8.  Appkal  akd  xbbob  «s»171<S}— SimioxxH- 

CT  or  ANBWSB  TO  BAIBK  IS8ITBS  NOT  QUES- 
TIONABLE rOB  nSST  TIME  OH  APPBAIh 

The  case  having  without  Question  or  objec- 
tion been  tried  on  the  theory  that  th*  answer 
raised  issues  on  the  material  allegations  of  the 
eomplainti  Its  saflSdencj'  to  do  so  cannot  be 
qnestlonad  for  flnt  time  <«  WpeaL 

Appeal  from  Superior  Goort,  Los  Angles 
Count; ;  LeaUe  B.  Hewitt,  Jn4^ 

Action  by  L.  D.  Brett  against  the  Yanom- 
ar  Prodocers.  Judgment  tor  defendant,  and 
plaintiff  appeals.  Affirmed. 

Ben  F.  Gray  and  Gea  S.  Hivp>  both  of  Los 
Angeles,  for  appellant 

a  O.  Wblttemore  and  Koinleott  ft  WU- 
Uuns,  all  of  Los  Angeles;  for  respMident. 

WASTE,  P.  J.  In  this  action  plalntUT,  aa- 
slgnee  of  the  purcbaaer,  sought  damages  for 
the  alleged  breach  by  the  seller  of  a  contract 
for  the  sale  of  a  crop  of  beans.  Judgment 
was  entered  for  the  defendant,  and  the  plain- 
tltr  appeals  on  the  judgment  roll  alone. 

The  reciprocal  rights  of  the  respective  par- 
ties are  to  be  determined  by  the  construction 
to*  be  traced  on  the  contract  contained  In  a 
letter  written  by  the  defendant  corporation  to 
the  plaintiff's  assignor,  A.  6.  Martin  &  Son, 
under  date  of  February  23, 1916,  the  material 
parfs  ot  which  (address  and  signature  omit- 
ted) are  as  follows : 

"This  is  to  confirm  our  understanding  of  the 
conversatioD  between  Mr.  Williamson,  myself, 
and  your  firm  on  February  17th.  You  are  to 
purchase  from  the  assodation  the  crop  grown  on 
050  acres  planted  to  Henderson  bush  lima  beans 
not  in  excess  of  «igbt  aaeka  to  the  acre  at  $4.85 
per  cwt.  t,  o.  b.  Owensfflottth;  dcUvery  to  be 
made  and  the  beaua  to  b«  accepted  within  thirty 
days  after  threshing. 

"We  also  are  to  give  yon  the  preference  for 
the  purdiase  of  the  balance  of  the  association's 
members  crop  of  Henderson  bush  lima  beans. 


other  things  being  equal,  and  you  are  to  exer- 
cise tUs  option  within  tut  days  after  being  no- 
tified tiiat  the  beans  are  rsady  for  deUvery." 

Placing  an  interpretatton  upon  the  contract 
most  favorable  to  itself,  plalntUTs  contention 
Is  that  the  defendant  agreed  to  sell  and  de- 
liver to  Blartin  ft  Son  the  crop  of  beans 
grown  upon  WO  vxea  of  land,  not  In  excess 
of  8  100-pound  sa(^  to.Oie  acre  at  f4il5  per 
cwt.  £  a  h.,  and  also  gave  the  iwrtnerstaip  a 
pretermoe  to  purchase  the  balance  of  the  as- 
sociation members  oop  of  Henderson  bush 
lima  beaus,  whecevcf  grown,  otber  things  be- 
ing equal,  said  option  to  be  exerdaed  within 
ten  days^  vjfoa  being  notified  that  the  beans 
were  ready  tor  dellvei?.  Plaintiff  further  at- 
leged  In  his  ctmqilalnt  that  (SBO  acres  wera 
planted  to  beans  and  ^oduced  an  average  of 
12  100-pound  sadLS  of  beans  to  the  acr^  or 
7,800  sadto;  that  in  addltkm  thereto  the 
members  of  said  association  planted,  and  the 
said  association  had  the  sale  and  marketlnc 
of,  380  acres  €t  beans,  which  yielded  an  aver- 
age of  tea  sadcs  to  the  aoe,  or  3,800  100- 
poun4  Backs ;  that  of  the  said  crop  of  7,800 
sacks  d^endant  had  delivered  8,000  sacks 
and  no  more,  to  the  damage  of  Martin  ft  Son 
In  the  sum  of  $2,53a  It  farther  alleged  that 
before  the  beans  were  ready  for  delivery 
Martin  &  Son  notified  the  defendant  that' 
they  intended  to  exercise  their  option  under 
the  contract  to  purchase  the  balance  of  said 
beans,  wherever  grown,  but  as  a  matter  of 
fact  the  defendant  had  sold  the  beans,  and 
that  by  reason  of  Its  failure  to  deliver  the  re- 
maining 8,600  sacks  of  beaus  so  grown  Mar- 
tin ft  Son  were  damaged  to  the  extent  of 
$20,860,  that  sum  being  the  difference  be- 
tween the  market  price  of  fl2  for  each  100- 
pound  sack  when  the  said  beaos  were  ready 
for  delivery,  and  the  alleged  contract  price 
of  $4.85,  the  figure  at  which  the  plalntlfC  con- 
tends Martin  &  Son  was  entitled  to  purchase 
uuder  Its  contract. 

These  allegations  were  in  effect  denied  by 
the  defendant,  which  pleaded  In  full  the  con* 
tract  hereinbefore  set  ouL  It  further  alleged 
that  previous  to  and  at  the  time  of  executioD 
and  delivery  of  the  contract  the  defendant 
advised  Martin  ft  Son  that  It  did  not  have 
any  particular  acreage  signed  for,  but  that 
it  hoped  to  be  able  to  close  the  contracts  with 
its  members  for  at  least  650  acres  of  beaus ; 
that  this  crop  Martin  ft  Son  agreed  to  pur- 
chase, the  sacks  to  weigh  SO  pounds  each; 
that  it  was  further  understood  and  agreed,  if 
there  was  any  excess  over  8  80-pound  sacks 
to  the  acre  gronn  on  the  650  acres  for  which 
defendants  signed,  Martin  &  Son  were  to  be 
given  preference  on  suid  excess,  other  things 
being  equal,  and  were  to  pay  for  such  excess 
the  market  price  ot  said  beans  at  the  date  of 
delivery.  It  alleged  full  performance  of  all 
the  terms  of  the  contract  on  Us  part  to  be 
performed,  and  denied  that  Martin  ft  Son 
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were  able  to  perform  on  their  part;  but  were, 
in  fact,  flnanciallr  unable  to  pnrcbase  any 
beans  in  excess  of  8  S^^tound  sacks  to 
the  acre  on  660  acres  of  land,  and  bad  so  ad- 
vised defendant  prerlous  to,  and  at  the  time 
of,  and  subsequent  to  tbe  execution  and  de- 
livery of  tbe  contract. 

[1-S1  Tbe  trial  court  was  of  the  opinion,  and 
we  think  correctly,  that  the  contract  was  not 
so  plain  and  unamblgruous  as  to  speak  for  it- 
self unaided  by  extrinsic  matters.  It  there- 
fore took  a  large  amount  of  testimony  as  to 
the  nature  and  details  of  this  particular 
transaction,  the  custom  prerailing  in  the 
community  in  the  raising  of  beans,  and  the 
sale  of  the  crops,  and  matters  incidental 
thereto.  This  testimony  was  admissible,  not 
for  the  purpose  of  Tarylng  the  terms  of  the 
contract,  but  to  explain  tt,  and  to  enable  the 
court  to  arrive  at,  and  Interpret  it  in  the 
sense  In  which  the  parties  understood  it 
Sections  1648,  1647,  CIt.  Code.  On  the  basis 
of  this  testimony  the  court  made  Its  findings. 
In  the  absence  of  any  transcript  of  the  testi- 
mony or  bill  of  exceptions,  it  must  be  as- 
sumed that  the  evidence  presented  In*  sup- 
port of  tbe  findings  was  comi>etent  to  estab- 
lish tbe  allegations  on  which  they  were  based* 
and  was  received  without  any  objection,  and 
■was  sufficient  to  sustain  the  tacts  found. 
Cutting  Fruit  Packing  Co.  v.  Canty,  141  Cal. 
682,  695,  7S  Pac.  664 ;  Damon  t.  Qulnn,  143 
Cal.  75;  77,  76  Pac.  818. 

[4-r]  The  appellant  contends  that  the  find- 
ings of  the  lower  court  purporting  to  construe 
the  contract  are  not  findings  of  fact,  but  con- 
clusions of  law,  and  should  be  disregarded. 
The  construction  of  a  contract,  where  that 
ccmBtniction  is  to  be  arrived  at  from  a  mere 
reading  of  tbe  agreement  Itself,  or  from  such 
reading  aided  by  extrinsic  evidence  of  cir- 
cumstances and  the  like,  is  always  a  con- 
struction of  law.  Thomson,  Estate  of,  165 
Cal.  290,  296,  131  Pac.  1045.  But  when  the 
meaning  and  construction  of  the  contract  are 
doubtful  and  depend  upon  extrinsic  evidence, 
there  may  be  a  conflict  In  the  extrinsic  evi- 
dence itself  in  which  case  the  determmatlon 
of  that  conflict  results  in  a  finding  of  pure 
fact  Agulrre  v.  Alexander.  58  Cal.  21,  30; 
Estate  of  Donnellan,  164  Cal.  14, 127  Pac.  166. 
The  plalntitr  has  come  Into  court  asserting 
the  contract  to  be  as  he  alleged.  The  defend- 
ant lias  denied  the  construction,  and  has  set 
forth  what  it  contends  was  the  real  contract 
Tbe  evidence  given  at  the  trial  furnished  the 
reasons  for  the  ultimate  finding,  and,  If  tbe 
reasons  were  not  sufficient  the  evidence 
should  have  been  brought  here  and  the  find- 
ings challenged.  Weldenmueller  v.  Steams, 
128  Cal.  623,  626,  61  Pac.  374.  Plaintiff  se- 
lected his  own  terms  by  which  to  tender  the 
material  Issue  of  fact  as  to  what  the  contract 
really  was,  and  the  Question  was  submitted 
to  tbe  court  In  the  language  whicb  the  plain- 
tiff employed.  If  the  form  of  the  statement 
was  niffldoit  for  the  complaint,  tt  sboiild 


not  be  held  lacking  for  the  purpose  of  the 
finding.  Napa  Valley  Packing  Co.  t.  San 
Francisco,  etc..  Funds,  10  CaL  App.  461,  460. 
118  Pac  460.  In  the  present  instance  the 
court  determined  and  found  what  the  con- 
tract between  the  parties  really  was,  and  that 
there  bad  toecn  no  breach  on  the  part  of  the 
defendants.  As  conclusion  of  law  tbe  court 
detennlned  that  plaintiff's  asalgnor  had  mf< 
fbred  no  damage  In  the  premises. 

[I]  The  contention  of  appellant  that  the 
answer  of  the  defendant  Is  not  sufficient  to 
raise  Issues  upon  certain  material  allegations 
of  the  complaint  will  not  now  be  considered. 
No  demurrer  to  the  answer  was  interposed, 
and  no  objection  thereto  ai^)eara  to  bare  been 
made  at  the  trial.  As  was  said  in  Welden- 
mneller  v.  Steams,  supra,  128  OaL  626,  61 
Pac.  870: 

"This  court  does  sot  look  with  approval  up- 
on the  practice  of  trying  a  case  in  the  lower 
court  upon  the  theory  that  the  pleadings  are 
sufficient  and,  wlthoat  making  any  objection  to 
th«D  or  to  tbe  evidence,  ralslag  the  pmnt  here 
for  the  first  time  that  aMis  of  tte  imam  were, 
la  fact,  adfflittsd." 

The  court  found  that  the  contract  between 
the  parties  was  not  as  contended  for  by  the 
plaintiff,  but  as  alleged  by  the  defendant; 
that  pursuant  thereto  the  d^endant  contract- 
ed with  growers  for  the  purchase  of  beans 
from  660  acres,  and  in  addition  thereto  for 
the  crop  of  beans  to  be  grown  on  321^  acres ; 
that,  according  to  the  custom  of  the  bean 
trade  known  to  both  parttes  to  the  contract, 
and  to  tbe  various  growers,  each  grower  re- 
served the  right  to  retain  a  part  of  the  crop 
BO  grown  tor  seed  for  tbe  next  aumlng  year's 
crop;  that  after  compliance  with  the  various 
contracts  oC  purdiase  made  by  the  def«td- 
ants  and  growers,  and  in  due  performance 
thereof,  according  to  the  custom  of  the  trade, 
the  cxosh  amoontlDg  to  1^,425  pounds,  was 
pooled,  and  from  the  pool  so  In  Uw  hands  of 
the  defendant  Bfartin  &  Son  received  403.- 
320  pounds,  wbldk  amounted  to  Ji^  pounds 
more  than  the  specified  average  yield  of  eight 
lafto  to  the  acre  tm  said  650  acree ;  Qiat  the 
defendants  In  July  notified  Martin  ft  Son  In 
writing  that  It  had  the  contract  toe  tbe  addl- 
tUnal  acreage^  and  asked  Martin  &  Son  for 
a  bid  on  said  excess  orop  to  be  raised ;  that 
Martin  &  Son  refused  to  pay  more  tban  94.85 
per  hundred,  wbereas  defendant  bad  been 
offered  $6  per  hundred  for  the  additional 
crop;  that  again,  In  August,  plaintiff  notified 
Martin  ft  Son  that  it  still  had  the  crop  of 
the  additional  acreage  for  sale,  wberenpon 
Martin  &  Son  a^in  refused  to  pordiase  the 
same  at  any  price  other  than  per  hun- 
dred ;  that  thereafter,  the  defendant  sold  the 
crop  on  said  additional  acreage  to  other  par- 
ties, receiving  the  price  of  $6.06  per  hundred. 

The  judgm^t  Is  affirmed. 

We  concur:  KERRIGAN,  J.;  WOOD, 
Judge  pro  tern. 
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KOHL  6t  aL  T.  DEL  NOBTB  COtrMTT. 

(ClT.  3074.) 

CDiatrlct  Court  of  Appeal*  Fint  District,  Dl- 
TtadoD  1,  California.    Dm.  27,  1919.) 


1.  Cotnmn  »3»202 — Bothcibnt  vmutioa- 

TlOir  OF  CLAXMB  OT  KOAD  OOHTUOTOBS  BT 
THXBD  FEBBOH  AND  BT  TRBIB  AtnUUnT. 

^ree  dafms  by  a  flim  of  road  contractors 
against  the  county,  two  of  wUdt  were  verified 
by  a  third  person  a^d  one  of  which  was  verified 
by  the  attorney  for  the  firm,  were  snffidoiUy 
verified  under  PoL  Code,  H  4076,  4076,  which 
do  not  require  claim  shall  be  verified  by  the 
claimant 

2.  COVHTIBB  ^oaOa— OBmmOK  TO  TMOnOA* 
TZON  AND  nWH  OW  CLAIMS  WAITBD. 

OhjeetionB  that  road  contractors  had  not 
properly  verified  claims,  and  that  they  had  not 
been  approved  by  road  commissiqper  before  pre- 
sentment, were  waived  by  peaaiiig  on  and  re- 
jecdnc  them  without  objection  to  their  form  on- 
til  after  oommencanent  of  action. 

8.  High  WATS  •=9118(4)— Boad  oobtkaoiobs 

MAT  BUB  ON  BBJKCTBD  CUZMS. 

Where  claims  of  road  contractors  were  re- 
jected by  the  county,  they  had  a  ri^ht,  under 
Pol.  Code,  f  4078,  to  bring  suit  thereon. 

4.  CONISACIS  «s>387(8)  —  AUXOATION  09 
MONFATMBHT  OF  DBMANI«D  DAUACTB  NOT 
NECEBBABT  IN  ACTION  WfOl  BBBAOB. 

In  an  action  for  damages  for  breadi  of 
contract,  It  is  sufficient  for  the  purposes  of  de> 
murrer  to  aver  In  the  complaint  liie  «<mtract, 
the  breach  complained  oS,  and  leneral  damaces, 
and  an  allegation  of  nonpayment  is  not  neces* 
sary ;  the  demand  for  damasea  soffldoitly  In* 
dicating  they  have  not  been  paid. 

0.  HlOHWATS  ^3»118(^  —  AEUMATXON  OF 
BRBACH  of  COtfTRAOT  BUFFICUBT  TO  WITH- 
BTAND  «NBBAL  DBMUBUB, 

In  an  action  by  road  contractors  against  the 
connty,  allegation  of  breach  In  the  complaint 
that  contrary  to  the  wishes  and  will  of  plain- 
tiffs defendant  did  wrongfully  and  without  cause 
fail  and  refuse  to  perform  the  agreement  ac- 
cording to  the  terms  thereof,  eta,  held  suffidoit 
to  withstand  general  demurrer. 

6L  HlOHWATS  ^118(^— COUNTT  BOFnTIS- 
0B8  AUTHOBIZBD  TO  CON'TBACT  FOB  BOAD 
WOBK. 

Supervisors  of  a  county  acted  within  the 
scope  of  their  authority  as  its  agents  in  con- 
tt^cting  for  road  work,  and  had  iKJwer  to  bind 
the  county  for  such  work;  the  contract  being 
<me  which  they  were  empowered  to  make. 

7.  Apfeai,  and  bbbob  «s3967(1)— Judgment 
^9l3&— Motion  to  set  aside  dbpaui.t  ad- 

DBE88BD  TO  DISCBETION. 
Motion  to  set  aside  default  judgment  li  itd- 
dressed  to  the  sound  discretiou  of  the  court, 
and  while  appellate  courts  will  listen  more 
readily  to  an  appeal  from  an  order  refusing  to 
set  aside  a  default,  the  determination  of  the 
trial  court  will  not.  be  disturbed  in  the  absence 
of  a  showing  of  abuse  of  dlserettwi. 
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&  JuDoicuiT  4=9l88(1>-I>BinAL  OF  mnoH 
TO  aer  abidb  iWFAtrur  noFSB  in  npir  ot 

DBFBNOAII^B  NBWOX. 

In  an  action  by  road  oontraotors  against 

tiie  county,  defendant's  motton  to  set  aside  Its 
default  kOd  properly  denied;  the  trial  court 
having  found  that  the  attorneys  for  defendant 
were  willfully,  grossly,  and  inexcusably  negligent 
in  their  failure  to  prepare  and  file  answer  before 
the  default  was  entered— &  oonduston  sustained 
by  the  facts. 


Appeal  from  Sopoior  Court,  Del  Morte 
Goanty;  John  L.  Cbllds,  Judge. 

Action  by  a  W.  Nohl  and  Herbert  T. 
Prices  a  copartnership,  etc.  agahut  the 
Oounty  Qt  XHA  Mort&  From  jndgment  fOr 
idaintiffB  by  default;  and  from  an  order  de- 
nying Its  motion  to  set  the  defianlt  aidde  and 
to  permit  it  to  file  and  swre  answer,  defttid- 
ant  appeals.    JadgioeDt  and  order  affirmed. 

Hersch  &  McNulty,  of  Crescent  City,  for 
appellant 

Nathan  B.  HcVay,  of  Orescent  City,  and 
Daniti  W.  Hfme,  at  San  Fraudscc^  for  re- 
spondents. 

EERRIQAN,  J.  This  Is  an  appeal  from  a 
default  Judgment  entered  In  favor  of  the 
plaintiffs  after  the  overruling  of  the  d^end- 
ant's  demurrer  to  the  cwu^int,  and  fnun 
the  denial  of  defendant's  motion  to  set  aside 
the  default  and  tcpermlt  it  to  file  and  serve 
its  answer. 

The  cmnplalnt  contains  ttiree  separate  and 
distinct  causes  of  action  growing  out  of  an 
alleged  violation  of  a  certain  contract  for 
road  work  entered  Into  betwem  plaintiffs 
and  defendant  The  first  cause  of  acticm 
consists  of  a  demand  for  tiie  sum  of  $103.87 
tor  bauUng  and  dumping  rock;  the  seotmd 
for  damages  In  the  sum  ot  $2JOOO  for  the 
wrongful  refusal  of  defendant  to  perform  its 
contract;  and  the  flilrd  for  damages  sus- 
tained by  irialntllEB  on  account  of  the  pur- 
chase them  of  certain  ma<Alnery  and  sup- 
plies for  the  purpose  of  performing  the  con- 
tract in  the  amount  of  4ffi,407J}l. 

Defendant  filed  a  general  demurrer  to- 
eatdi  count,  alleging  that  It  did  not  state 
facts  sufficient  to  constitnte  a  cause  of  ac- 
tbm.  The  dttnurrer  was  OTeiraled,  and  the 
defendant  having  failed  to  answer  within 
the  time  allowed,  Its  deftinit  was  entered 
and  judgment  rend«ed  agalnat  it  fMr  the 
sura  of  $4,800;38,  together  with  costs  amount- 
ing to  $8. 

As  ground  for  reversal  It  Is  first  claimed 
that  def^danf  s  demurrer  should  have  been 
sustained  as  to  all  three  causes  of  action. 
The  first  cause  of  acthm  Is  claimed  to  be  de- 
fective for  the  reasmis:  (1)  That  it  does  not 
appear  therefrom  ttiat  any  claim,  duly  veri- 
fied to  be  correct,  was  ever  presented  to  the 
supervisors  of  the  county ;  and  (3)  that  the 
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donud  ms  not  aivnmd,  before  filing,  by 
the  load  oommlwtoner  baring  charge  of  the 
work,  or  by  any  other  officer  haTlng  knowl- 
edge that  the  woA  had  been  performed  as 
required  by  aeetlMi  of  the  Political 

Codft  nieae  aame  obj^ictiais  are  ni^ed 
against  Qie  seoond  canse  of  acUon,  togeOier 
with  the  farthw  objectlona  tiiat  It  does  not 
CMitabi  an  allegation  that  the  debt  aned  upon 
has  not  been  pald^  or  one  showing  in  what 
req;iect  defendant  failed  to  perform  Ita  port 
of  the  omtract  It  la  also  claimed  that  if 
the  acts  of  the  offloem  were  onlawfnl  and 
nnauthorised  th^  alone  are  Uatte  and  not 
the  county.  The  aame  objections  are  pre- 
sented against  the  third  cause  of  action. 

[1-t]  With  ref^Qce  to  the  form  of  the 
dalma  presented  to  the  anperTiaors,  it  ap- 
pears from  the  record  that  plaintifb,  in  snp* 
port  of  the  demands  alleged  in  their  first  two 
cansea  of  actl<m,  presented  their  dalms.  du- 
ly verified  by  one  Drury  Bice,  and  that  the 
demand  for  the  expendltnrea  alleged  to  hare 
been  made  under  the  third  cause  of  action 
was  verified  by  their  attorney,  Nathan  V. 
McVay.  It  is  appellant's  omtentlon  that, 
the  plalnttfTs  constituting  a  partnership,  the 
claims  should  have  been  verified  by  one  of  Its 
members,  and  not  having  been  so  verified  it 
falls  to  meet  the  requirements  of  sections 
4075  and  4076  of  the  Political  Code.  Aside 
from  any  question  as  to  whether  or  not  these 
provisions  are  mandatory  or  directory,  or 
whether  they  apply  to*  the  Character  of 
claims  here  Involved,  we  are  of  the  opinion 
that  the  verification  was  sufllclent.  TTie  sec- 
tions referred  to  do  not  require  that  the 
claim  shall  be  verified  by  the  claimant 
Aside  from  this,  the  claims  were  passed  up- 
on and  rejected,  and  no  objection  was  made  to 
the  form  uatU  after  the  commencement  of  the 
action.  Whatever  merit.  If  any,  there  may 
be  in  these  questions,  defendant  has  waived 
it  The  same  noay  be  said  with  reference  to 
Che  objection  that  the  dalma  were  Dot  ap- 
proved tieforo  preaoitmait  'nua  dalma  hav- 
ing been  rejected*  plalntifl  had  a  rlgikt.  under 
the  provialcma  oit  secticoi  4078»  to  brtng  suit 
'  therecm.  Parker  t.  Grant  OouitT.  1  Wla.  414. 

[4]  Ortie  contention  that  the  second  cause 
of  aciion  oontalna  no  auction  tiiat  ttw 
dd>t  sued  upon  has  not  been  paid,  la  wlthoat 
.  merit  ^ila  cause  of  action  allies  a  con- 
tract, a  bread!  thereof  and  a  statement  of 
damages  therefor.  In  an  action  for  damages 
fbr  breadi  of  contract,  It  Is  mffldsnt  for  the 
purposes  of  a  donurrer  to  AYet  in  the  com- 
I^aint  the  contract,  the  breach  oomplalned 
of,  and  general  damage  Barber  Oasalis, 
30  Gal.  &i,  97.  An  allegation  of  nmpayment 
is  not  necessary;  the  demand  for  damages 
sufltelently  Indicating  that  they  have  not 
bem  i»aid.  Belt  v.  Waahlngton  Power  Go., 
24  WadL  887,  64  Pac  625. 

It]  Equally  without  m^t  la  the  objection 
that  the  second  cause  of  action  does  not 


show  how  or  in  irt«t  respect  reqwndents 
failed  to  perfonn  tti^  part  ot  tbB  contract 
The  ultimate  tact  ut  the  refusal  of  the  de- 
fendant to  perform  its  contract  is  set  out  hi 
the  ctnnplalnt  It  alleges  that— 

"C<Hitrfiry  to  tbe  wiabet  and  will  of  plain-  i 
tiffs,  defendant  did  wroDRfoUy  and  without 
csuae  fail  and  refuse  to  perform  sold  agrcemeit 
accordisff  to  the  terms  thereof  or  at  all,  to 
plaintiSi'  damage,"  etc 


This  allegation  of  a  breadi  is  suflldent  to 
withstand  a  general  demurrer.  The  objec- 
tion should  have  been  taken  i^edol  de- 
murrw.  Oox  v.  Western  P.  B.  B.  Co.,  47  Cat 
8T;  Eadiua  r.  Los  Angeles,  130  GaL  492,  496, 
82  Pac.  829,  80  Am.  St  Bep.  147. 

[I]  Upon  the  question  tiiat  the  county  Is 
not  liable,  f6r  the  reason  that  the  supervis- 
ors acted  without  authoritr.  It  is  suffid^ 
to  say  that  tlie  suvonrlsmrs  acted  within  the 
scope  of  their  authority  as  agmts  of  the 
county,  and  had  the  x>ower  to  authorize  the 
acts  complained  of  and  to  Und  the  county 
therefor ;  the  cmtract  being  one  which  they 
were  onpowered  to  make.  Wdsshand 
City  of  Petoloma,  174  Pac.  955. 

[7]  And,  finally,  appellant  contends  that 
the  motion  to  set  aside  the  default  should 
have  been  granted.  A  motion  of  this  charac- 
ter is  addressed  to  the  sound  discretion  of 
the  court  and  while  appellate  courts  will 
llstoi  more  readily  to  an  appeal  from  an  or- 
der refusing  to  s^  aside  a  default  still  the 
determination  of  the  trial  court  will  not  be 
disturbed  in  the  absaice  of  a  showing  of  an 
abuse  of  discretion.  No  such  showing  is 
h«:e  presented.  It  appears  from  the  record 
that  the  complaint  was  filed  on  the  26th  day 
of  Nov^ber,  1817.  The  donnrm'  was  filed 
<Hi  the  27th  of  DeoaDQber,  1917.  On  tlie  21st 
day  of  January,  1918.  argummt  waa  pos^ 
p<med  upon  request  of  tb»  defendant  nntU 
January  28th.  On  that  day  argument  waa 
again  postpcmed  on  motion  of  the  defendant 
On  the  4th  of  Februa^  the  matter  was  aub- 
mitted,  with  the  understanding  that  defend- 
ant should  have  a  reascmaUe  time  to  present 
authorities.  On  the  Sth  of  April  the  court 
made  an  order  limiting  Oie  time  fbr  filing 
said  authorities  to  April  15,  1918.  The  an- 
Oiorlties  were  never  flted.  Sinally,  on  Bloy 
13,  1918,  the  court  oremiled  the  demurrer 
and  allowed  the  defendant  30  days  In  which 
to  answer.  After  the  expiration  of  the  30 
days  and  before  default  was  finally  entered 
Oie  plaintiffs,  fbrough  their  attom^,  re- 
quested and  demanded  several  Umes  in  op&i 
court  that  answer  be  made  by  defendant 
On  the  17th  day  of  S^tonber,  1918.  tbe  at- 
torney for  plaintiffs  had  default  entered.  On 
the  2Sth  day  <a.  S^tember,  1918,  deoEmidant 
filed  an  affidavit  on  Its  motion  to  vacate  and 
set  aside  the  d^nlt  On  ttie  8d  day  oC  Oc- 
tober, 1918,  attorney  for  ^aintiffs  filed  a 
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counter  affidavit,  on  whldi  the  mattw  was 
submitted. 

[I]  Defoidanf  B  affldaylt  In  support  of  the 
motion  charges  tiiat  plalntifFs'  counsel  had 
given  assurance  that  no  default  would  be 
taken.  This  is  denied  by  counter  affidavit 
After  hearing  ai;pum^t  the  trial  court  de- 
Bied  defendant's  motion  to  set  aside  the  de- 
fault Tbe  order  contains  the  redtal  fltat 
the  court  had  heard  the  attorney  for  plain- 
tilTs  several  times,  weeks  prior  to  the  entry 
of  the  default,  demand  In  ^>pen  conrt  that  an- 
swer be  made  and  filed,  and  concludes  with 
the  statement  that  the  attorneys  for  defend- 
ant were  willfully,  grossly,  and  nnexcnsably 
ne^igent  In  their  talluEe  to  prepare  and  file 
answer  prior  to  tlie  time  default  was  oiter^ 
ed,  and  we  see  do  escape  from  this  conclu- 
sion. TbiB  bdng  BO.  the  relltf  sousbt  for 
was  propwly  denied. 

For  the  reasons  given,  the  Judgment  and 
order  are  affirmed. 

We  concur:  WA8TB,  P.  J. ;  BICBABDS,  J. 


MTT.T.g.R  Y.  UOOKE.     (OlT.  SOTS.) 

(IMstrlct  Court  ot  Appeal,  First  District,  Df- 
rision  1,  California.  Dee.  20, 1919.  Bearing 
Donled  1^  Bnpreme  Court  Feb.  2A,  ISSOl) 

1.  yXNnOB  AND  FCBCHA8BB  «=96SG0  —  "SaU 

js  GBOBS"  or  x^o;  **gohtbact  or  hazabo." 
A  sale  in  gross  la  one  irithont  regard  to 
quantity.  sometlmeB  termed  a  cmtract  of  has- 
ard,  and  where  land  ia  sold  without  an;  specifi- 
cation of  quantity,  described  as  a  certain  fana, 
tract,  lot,  or  parcel  by  street  and  number  only, 
the  sale  Is  in  gross,  and  does  not  bind  vendor 
to  convey  any  particnlar  quantity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sale  in 
Gross.] 

2.  VkNDOB  and  FUBCHABn  «=»660!)— Whbth- 
EB  BAI.B  IS  OITE  **Zn  GBOSS"  DSPSnDS  ON  IN- 
TENTION. 

The  distinction  as  to  whether  a  sale  is  in 
gross  or  not  does  not  entirely  depend  upon 
whether  or  not  payment  is  to  be  made  in  a 
lump  sum  or  at  so  much  per  foot  or  acre,  or 
upon  the  mode  of  spedfying  the  quantity  of 
the  land,  but  Is  governed  by  the  intention  of 
the  parties  as  shown  by  a  proper  construction 
of  the  omtract 

8.  Vkndoil  and  fubchabbb  <^»65(2),  113  — 
Sale  op  citt  tor  sale  op  cebtain  qtjanti- 
tt;  bight  to  bbscind  pob  bhobtaoe. 
Where        property  to  be  conveyed  to  de- 
fendant in  exchange  for  defendant's  bnriness, 
described  as  a  "certain  lot,  87.6x80."  was  found 
to  be  only  75  feet  deep,  defendant  was  Justified 
hi  readnding  the  contact,  for  the  deficiency 
was  a  marked  and  important  one  in  a  email 
dty  lot,  and  the  transaction  did  not  come  with- 
in the  doctrine  of  a  sale  in  gross;  a  purchaser 


of  a  dty  lot  being  largely  Influenced  by  its 
dimensions. 

Appeal  from  SupMior  Court.  Alameda 
County;  William  M.  Conley,  Judge. 

Action  by  C.  B.  Miller  against  Gnssle  H. 
Moore.  Judgment  for  dtfendant,  and  plain- 
tiff appeals.  Affirmed. 

J.  U.  O'Neill,  of  Treka,  and  Emilio  Las- 
treto.  of  San  SVanclso^  for  appellant 

B.  E.  Keyes  and  J.  0,  Thomas,  boOi  of 
Oakland,  for  respondent 

KEBBIGAN,  3.  TUs  Is  an  appeal  by 
plaintiff  firom  a  judgment  in  fovor  of  the  de- 
fraidant  in  an  action  for  damages  tor  refusal 
to  perform  an  agreenent  to  transfer  to  the 
plaintiff  a  certain  business.  Its  good  will, 
and  the  powmal  property  used  In  connection 
therewith  In  conslderatlim  of  t3ie  conveyance 
by  plaintiff  of  a  lot  of  land  with  the  Improve- 
ments thereon. 

The  pleintifl*8  property  was-  described  In 
the  contract  of  exchange  as  follows: 

"That  certain  lot,  37.6x80,  situated  on  the 
northeasterly  comer  of  Ninth  street  and  Hayes 
street,  in  the  dty  of  San  Jose,  improved  with 
a  frame  boildlng,  containing  four  apartment 
flats  of  f^ar  rooms  and  bath  eadi,  partially  fur- 
nished, commonly  known  and  designated  as  66 
and  70  South  Ninth  street  and  407  and  400 
Hayes  street,  in  th«  dty  of  San  Jose." 

At  the  same  time  the  defendant  was  the 
owner  of  a  certain  business  conducted  !n 
the  dty  of  Oakland.  On  September  13,  lOlS, 
these  parties  agreed  In  writing  to  an  ex- 
change of  their  rrapective  properties.  It  is 
admitted  that  the  plaintiff's  lot  Is  five  feet 
less  In  depth  than  stated  la  the  agreement, 
and  that  the  apartments  in  the  building 
sitnated  thereon,  Instead  of  containing  four 
rooms  and  bath  each,  were  each  composed 
of  three  rooms  and  bath  only.  However, 
prior  to  October  2,  1918,  the  defendant  was 
made  aware  of  this  dlser^ancy  In  the  make- 
up of  the  apartments;  nevertheleps  on  that 
date  she  signed  and  mailed  to  plaintiff  a 
letter,  prepared  by  their  Joint  agent,  for 
the  exchange  of  the  properties,  In  which 
she  stated  that  she  was  ready,  willing,  and 
able  and  offered  to  carry  out  the  agreement. 
Subsequently  on  the  11th  day  of  October, 
1918,  defendant  again  Inspected  plalntlfTs 
building  and  apartments  and  was  shown 
the  boundary  lines  of  the  property.  Later 
on  that  day  she  visited  the  office  of  the  San 
Jose  Abstract  Company,  Inspected  the  deed 
which  plaintiff  had  placed  there  in  escrow 
after  receiving  defendant's  letter  of  October 
2d,  and  then  for  the  first  time  learned  ttiat 
the  depth  of  plaintiff's  lot  was  75  feet  only. 
Thereafter,  on  the  same  day,  she  stated  to 
the  plaintiff  that  she  would  return  to  Oak- 
land, execute  a  bill  of  sale  of  her  property, 
and  place  it  in  escrow  with  plaintiffs  deed. 
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Seven  dors  lator,  howeTer,  tbroni^  a'lettw 
vTltten  by  her  attorneys,  she  retuaed  to 
consummate  the  transfer  upon  the  sround 
"Uiat  the  sin  of  the  property  that  yon  prt^MM- 
ed  to  deed  to  Mrs.  Moore  Is  lai^er  than  that 
wfaldi  Is  actually  Iwdnded  In  the  deed  which 
you  desired  to  dellTer,  and  In  many  other 
respects  It  Is  not  as  you  represented  It** 
It  Is  apparent  that  after  the  defendant 
learned  of  the  size  of  the  apartments  in 
the  plalntifrs  building  she  was  still  willing 
to  proceed  with  the  trade,  and  for  a  time 
she  was  even  willing  to  do  so,  It  appears, 
after  discovering  that  the  lot  was  smaller 
than  represented,  but  subsequently,  and  ap- 
parently after  receiving  legal  advice,  she 
repudiated  the  transaction,  which,  it  is  coo- 
ceded  in  effect,  she  had  a  right  to  do,  unless 
It  cau  be  said  that  this  was  a  contract  of 
hazard  or  a  sale  in  gross,  In  which  both 
parties  assumed  the  risk  of  an  excess  or 
deficiency  In  quantity.  We  are  of  the  opinion 
that  thl«  was.  not  sn<di  a  case. 

[1-3]  A  sale  in  gross  Is  one  without  regard 
to  quantity,  sometimes  termed  a  contract 
of  hazard.  A  sale  of  a  spedded  tract  of  land 
without  any  specification  of  the  quantity 
of  the  land  contained  In  sudi  a  tract  is  a 
sale  In  gross,  and  does  not  bind  the  voidor 
to  convey  any  particular  quantity,  as  where 
the  land  Is  described  as  a  certain  farm,  or 
a  certain  tract,  or  a  certain  lot  In  a  blodc,  or 
where  the  sale  is  of  a  parcel  of  land  by 
street  and  nurnb^  only.  It  should  be  re- 
mained, however,  that  the  dlsttoctlon  as 
to  whether  a  sale  is  in  gross  or  not  does  not 
oitlrely  depend  upon  whether  or  not  pay- 
m^t  is  to  be  made  in  a  lump  sum  or  at  so 
much  i>er  foot  or  acre,  or  upon  the  mode  of 
q>eclfying  the  qnaatlty  of  the  land,  but  is 
goremed  by  the  intention  of  the  parties  aa 
shown  by  a  proper  cmstruction  of  the  con- 
tract  89  Cjc  1311;  29  Am.  &  Eng.  Bncy. 
of  Law,  625.  From  the  facta  in  the  case  at 
bar  we  think  It  wa«  Intended  that  this  should 
be  a  sale  of  a  specific  .quantity  of  land — 
t  e.,  a  lot  87.6x80  feet— five  feet  more  In 
depth  than  the  plaintiff  offered  by  his  deed 
to  cmvfiv,  and  that  the  defldency  is  a  marked 
and  Important  one  in  a  small  city  lot  It  is 
manifest  that  the  purchaser  of  a  dty  lot  is 
largely  Influenced  by  Its  dimensions.  Here 
at  the  very  outset  at  the  negotiations  the 
dimensions  of  plaintiff's  lot  were  specifically 
set  fwth.  The  size  of  the  lot  was  material, 
and  doubtless  influenced  the  defendant  in 
agreeing  to  the  nchange.  Under  tlw  dr^ 
cumstances  we  think  it  cannot  be  said  that 
the  transaction  romes  within  the  doctrine 
of  a  sale  In  gross,  and  that  the  defendant 
was  th»efore  Justified  tn  rescinding  the 
OMitract 

Judgment  affirmed. 

Weooncnr:  WASTE, P.  J.;  BICHAItDS,J. 


ICARIN  KDNICIPAZ*  WATER  DI8T.  T. 
MABIM  WATB»  &  POWER  CO.  st  al. 
(Ot.  80S&) 

(District  Court  of  Appeal,  Fint  District,  Di- 
vision 1,  Galltomia.    Dea  24.  1819.) 

1.  EMimHT  MOCAUi  4a»235— Hmci  ov  bbs- 

UTAIXOH  BT  RULBOAn  GOHMZMIOH  Ol* 
FOWBB  TO  MKVAlXJt  WSCILLaintOUft  nQTHP- 
UENT. 

Where,  in  a  proeesdlng  by  a  munidpal  w*- 

ter  diatriet  to  take  by  eminent  domain  the  prop- 
erty of  a  corporate  water  company,  the  Rail- 
road Commisaion,  nnder  Public  UtiUties  Act  I 
47,  reserved  tbe  right  to  redetermine  the  item  <i 
miscelUuieoiie  equipment  and  on  the  mnnicipal 
district's  appeal  to  the  Supreme  Court  no  ob- 
jection was  made,  it  is  boand,  the  report  of  the 
commiasioi&  having  been  confiraud,  bj  the  pro- 
vtdim. 

2.  EKIlfENT  DOHAXN  «»243(2>— DECISION  OT 

Railboau  Couuissioit  ixxmo  TAZ.ra  o' 

WATEB  COICPANT'S  PBOPEBTT  nUAX.. 

Under  PuhUc  UtiUties  Act  H  65.  67,  the 
decMon  of  tbe  Railroad  Commission  fixing  tbe 
value  of  misedlaneooi  equipment  of  a  corpo- 
rate water  Munpany  iriiose  property  was  con- 
denmed  by  a  municipal  district  Add  eondnsive; 
tbe  RaUroad  Commission  In  its  first  report  hav- 
ing reserved  the  ri^t  to  levaloe  svdi  egu^ment 
at  the  time  of  purchase. 

a  BicziranT  noiuzn  «=>a<SC2>— Dxcxsioit  or 
Baiuoad  OoioaBaxov  nxnra  tax,db  of 

WATBB  OOHPAHT'B  PBOmTT  COnCLtTBIVK  04T 
UUinOZPAUTT. 

Where  a  mnnidpal  water  district;  which 
proposed  to  condenm  the  propwty  of  a  corpo- 
rate water  company,  by  its  failure  to  object 
■□bmitted  to  the  dec^on  of  the  Railroad  Com- 
mission the  question  of  the  value  of  miscel- 
hmeouB  eqn^ent  at  the  time  of  pnrdiase,  tbe 
district  la  bmmd  by  the  commission's  dedsion. 

4.  BuNEirT  noiuxn  •s»202(l)— Uodhicatioii 
or  JuntucKirr  izr  acoobdahcb  wxxh  aqbeb- 

KENT  or  PAXTU8  WXLl.  HOT  BB  DI8TUBBED 
ON  APPEAL. 

Where  tlie  modification  of  a  judgment  in 
eminent  domain  proceedings,  whereby  the  value 
of  defendant's  miscellaneous  equipment  was  to 
be  fixed  by  the  Railroad  Commission  at  the  time 
of  the  pnrdias^  was  the  resalt  of  agreement 
between  the  parties^  sndi  modification  will  not 
be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; E.  T.  Zook,  Judge. 

ActiMi  by  the  Marin  Munidpal  Water  Dis- 
trict against  tbe  Marin  Water  &  Power  Com- 
pany and  others.  From  a  Judgmoit  and  oi^ 
ders  in  eminent  domain  proceeding^  plain, 
tiff  aroeals.  Affirmed. 

See^  also.  173  Pac.  46D. 

George  H.  Ilarlan,  of  San  Bafad,  for  ap- 
pellant. 

lillenthal,  McKinstry  ft  Raymond,  of  San 
Francisco,  for  respmdents. 


SssFor  otber  eases  see  same  topic  and  XSY-NUUBSia  In  all  Kay-Mombared  IMsiBts  and  Tm^ims 
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WASTE,  P.  J.  Under  proceedings,  and 
judgment  In  eminent  domain,  plaintiff  took 
possession  of  the  property  of  the  defendant 
80  condemned,  upon  depositing  the  mm  ct 
9100,000,  as  required  by  the  coart,  under  the 
provisions  of  section  1254  of  the  Code  of  OItII 
Procedure,  miereafter  the  lower  court  modi- 
fled  Its  judgment,  by  Increasing  -the  amount 
allowed  the  defendant  for  a  portion  of  the 
property  t&kea.  Plaintiff  appeals  from  this 
modified  judgment,  and  from  two  orders, 
made  In  connection  with  the  disposition  of 
the  deposit 

Plaintifr.  the  Marin  Municipal  Water  Dis- 
trict, prepnratory  to  a  proceeding  in  eminent 
domain,  filed  with  the  Jtallroad  Commission 
of  the  State  of  California  a  petition  under 
the  provisions  of  sectlm  47  of  the  Public 
Utilities  Act,  asking  the  commission  to  fix 
and  determine  the  compensation  to  be  paid 
by  the  district  for  all  the  lands,  property, 
and  rights  of  defendant,  the  Marin  Water  & 
Power  Company,  connected  with  its  business 
of  selling  water  for  domestic  and  other  uses 
in  Marin  county.  After  due  proceedings  had, 
the  commission  filed  its  findings,  wherein  it 
determined  that  the  Just  compensation  to  be 
paid  for  the  pw^erty  to  be  condemned  was 
the  sum  of  $1,200,150.  The  lands,  pn^rty, 
and  rights  of  the  defendant,  for  ^^ch  said 
compensation  was  fixed,  were  described  In  a 
schedule  attached  to  and  made  a  part  of  the 
findings  which  became  final  on  May  10,  1916. 
On  the  6th  day  of  June,  succeeding,  plaintiff 
filed  its  complaint  in  condemnation. 

The  commission  valued  the  structural  prw- 
ertiea  of  the  water  and  power  company  as 
a  unit,  but,  in  arriving  at  the  sum  total  of 
tile  comp^satl<Hi  to  be  allowed,  considered 
Tarlous  portions  thereof  as  different  itema 
It  fixed  the  value  of  the  "miscellaneous  equip- 
meot^  of  fbe  ccmcern  at  $25,000^  "subject  to 
change  at  the  time  of  purchase." 

The  deftodant  applied  to  Oie  Sispreme 
Court  for  a  review  of  the  dedaion  of  tbA  oom- 
mlsdon,  im  the  guestlm  of  Taine,  one  of  the 
points  urged  being  that  the  commission  had 
Tallied  the  plant  and  j^iopartf  as  a  uiiit,  and 
had  failed  to  make  a  separate  finding  as  to 
the  valne  of  eacb  pared  of  propecty  for  whldi 
reasoa  It  was  claimed  tbe  prooeecUng  for  Tal- 
uation  was  void.  Tbe  Supreme  Coart  affirm- 
ed tlie  determlnatlaa  of  0ie  oommlsalosx,  and 
held  that'  the  failure  to  make  such  detailed 
findings  did  not  cause  a  loss  of  Juilsdlctloai 
or  make  tbe  ixoceedlngs  void;  that,  at  tbe 
most,  the  making  of  a  gmeral  finding  was 
but  an  lrr%alarlt7.  Marin  Water  &  Power 
Co.  r.  Ballroad  Oonunission,  -171  QaL  706, 
717,  154  Pac:  864,  Ann.  Gas.  1017C;  114.  The 
condemnation  actkm  was  tberenpoa  proceed- 
ed witb. 

On  Hdy  28,  191^  file  superior  court  en- 
tned  its  judgment  In  oondunnatloa,  wberaln 
it  fixed  tbe  valna  of  the  property,  lands,  and 
rights  condemned  at  tbe  sum  ot  (1*200460^ 
as  determined  by  the  Railroad  Gommlsston. 


It  farther  decreed,  pursuant  to  the  provlsi<Hi8 
of  secUon  47  of  the  Public  UUlltles  Act  (St 
[Ex.  Sess.]  1911,  p.  42)  that  the  Judgment  was 
subject  to  modification  on  account  of  any 
unreasonable  d^reclation  or  deterioration  of 
the  value  of  tbe  property  taken,  or  on  ac- 
count ot  any  loss  whidi  might  be  suffered  by 
the  defendant  throogji  being  required  to 
pxoperiy  take  care  of  the  prt^rty.  Defend- 
ant appealed  to  the  Supreme  Court  fnMn  this 
Judgment  While  tbe  a];^>eal  was  pending, 
plaintiff  asked  to  be  put  Into  possession  of 
the  condemned  prc^rty,  under  section  1254 
of  the  Code  of  Civil  P]:^ocedure.  The  court 
granted  the  eradication,  requiring  that  plain- 
tiff deiKMlt,  and  pay  into  court.  91,200,150, 
the  fall  amount  of  the  judgment  together 
with  the  sum  of  flOO.OOO,  as  a  fund  to  pay 
any  farther  damages,  and  costs,  that  might  be 
recovered  by  the  defendant  In  the  proceed- 
ings, as  well  as  all  damages  which  might  be 
sustained  by  tbe  defendant.  It  for  any  causey 
tbe  prc^ert7  might  not  be  finally  takot  tot  a 
public  use. 

It  was  further  provided  In  the  order  for 
possession  that  ot  this  sum  of  $100,000.  so  de- 
posited, a  portion  tiiereof  should  be  made  ap- 
plicable to  the  payment  to  the  d^endant  of 
such  sum  as  should  be  fixed  by  the  Railroad 
Commission  as  compeufiatlon  to  be  paid  by 
plaintiff,  for  property  acquired,  and  added 
to  its  plant  by  di^endant  subsequent  to  tbe 
date  of  the  fixing  of  ttie  valuation  of  tbe 
property  by  the  Ballroad  Oraunlsalon,  Includ- 
ing all  extensions,  which  the  plaintiff  stipu- 
lated should  be  paid  for  by  It  In  addition  to 
tbe  amount  of  the  Judgment.  The  order,  ilka 
the  judgmmt,  also  [voTided  for  the  payment 
from  the  fund  for  any  loss  niffwed  de- 
fendant in  order  to  ineaerve  <lie  iHopwty 
condemned. 

Plaintiff  took  posseeslcm  of  the  property, 
the  amonnt  of  the  Judgment  was  paid  to  tbe 
defraidant  the  anm  of  $100,000  was  deposited 
with  the  court  and,  by  stlpalatioa,  jdaced  <ni 
deposit  in  a  bank  agreed  tnwn.  Thereaftw; 
on  Koranber  29tb,  deftmdant  petitioned  tba 
Railroad  Cpmmissioa  to  revalue  the  conn 
pany'B  mlscellaneovs  equipment  and  a  pqp> 
Hon  of  its  physlcBl  stmctiirea.  niere  ap- 
pears also  to  have  been  pending  at  the  time 
a  prior  supplemental  petition  asking  the  com- 
mission to  detannlne  tbe  amount  ot  loss  at 
lesed  to  bare  been  snfEered  by  the  def«idant 
lu  connection  with  certain  betterments,  Im- 
provementfl,  and  addltlmia  and  extensions  to 
the  vroverty  during  the  condemnation  pro- 
ceedings. The  final  action  ot  the  commlsslcm 
on  these  supplemental  petitions  resulted  in  its 
determination  Qiat  d^endant  abonld  be  paid 
the  sum  of  $11,776.76,  wblcOi  amount  seems 
to  bare  been  stipulated  to  between  tbe  par- 
ties, tor  tbe  additions  and  bettermenta  in- 
stelled  subsequent  to  April  0,  1916,  and  tbe 
furthef'  sum  of  $8,778.63,  aa  additional  oom- 
pensatlwi  for  mlaceUaneous  equipment,  which 
amount  tbe  commission  found  waa  In  ooess 
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ct  the  tentative  altovance  theretofore  made 
for  Bndi  purpose,  in  arrlTlng  at  Its  original 
determlnatloa  ct  Hw  value  ct  tbB  defendant's 

proiTerty. 

In  the  meantime,  the  Supreme  Coort  affirm- 
ed the  Jud^ent  In  condonnatloD.  Martn 
Hnnidpal  Water  District  y.  Marin  Water  & 
Power  Co.,  173  Pac.  46©.  By  consent  of  the 
parties,  plaintiff  then  withdrew  979,405.71  of 
the  $100,000  theretttfore  deposited.  It  also 
made  a  motion  for  an  order  of  the  conrt  au- 
thorizing it  to  withdraw  the  additional  sum 
of  ¥8,778.58  from  the  fund  nprai  the  groand 
Oiat  the  award  of  fluit  amount  to  tlie  defoid- 
ant  for  its  addltlMial  equipment  was  made  In 
excess  of  the  jurisdiction  of  the  Railroad 
Conuntssloo  and  consequently  vc&A.  The  court 
denied  the  motion.  Prom  that  order,  one  of 
the  appeals  is  taken. 

The  court  tbea  entered  a  modified  Judg- 
ment changing  Its  former  decree  In  conform- 
ity with  the  pevaluatlon  order  of  the  com- 
mission, by  adding  to  the  amount  awarded 
defendant  for  the  condemned  property  the 
agreed  item  of  fll,775.76  for  extensions  to 
its  distributing  system,  and  $8,778^.  the 
additional  compecsatlon  for  fha  mlscdlane* 
oni  equlpnmit  On  the  same  day  it  made  an 
order  granting  the  apidlcatlon  of  the  defaid- 
ant  to  withdraw  from  the  deposit  Oie  remain- 
ing sum  of  920,564^,  covering  theae  pay- 
m«Lte.  Plalntur  also  appeals  tmn  this  order, 
and  from  the  modificatlfni  of  the  Judgment 

[1  ]  It  is  the  ctmtemtlon  of  tlie  awellant  that 
the  proceedings  bad  by  tbe  Bailroad  Com- 
mission,  resulting  la  tlie  revaluation  of  the 
misceilaneoos  equipment  of  the  defendant, 
were  void,  for  two  reasons:  First,  because 
taken  after  the  amount  to  be  allowed,  as 
compensation  for  Qie  omdemned  {wolierty, 
had  1)eai  transferred  to  tiie  Supreme  Court 
by  appeal  from  the  Judgmttit  in  the  condem- 
nation actitm;  and,  second,  it  cmfeoids  that 
the  Judgment  of  valuation  by  flie  BaUroad 
Commission  of  defendant's  prcq>erty  had  on 
the  original  api^lcattm  before  condemnation 
broi^t,  became  final  wboi  that  valuation  was 
afflmied  by  the  dedsicn  ot  the  Snprnne 
Court;  that  under  the  pnyvisiona  ot  aecttoa 
47  of  the  PnbUc  Utilities  A.ct  the  Railroad 
OommisBlMi  only  had  Jurisdiction  to  act  fnr» 
Hux  in  the  premises  to  decide  and  fix  the 
amount  of  the  loss  whldh  the  owner  of  ttie 
public  utility  may  have  auftered  betweeoi  the 
time  whm  the  Judgmmt  in  oondemniUlon  has 
become  final,  md  the  time  of  the  paymoit  of 
the  compoisatioD,  in  order  to  iHtserve  tin 
pn^rty ;  that  tiut  is  the  limit  oS  the  power 
conf^red  upcn  the  commission  to  increase  the 
award  for  the  public  utility,  onoe  It  has  been 
determined.  As  authority  for  its  position, 
appellant  quotes  from  die  dedslm  by  the 
Supreme  Court  in  Marin  Municipal  Water 
l>Iatrict  V.  Marin  Water  &  Power  Co.,  supra, 
wherein  it  is  said: 

"Section  47  creates  a  special  proceeding  In 
emiQent  domain.    The  ascertainment  <tf  value 


by  the  Railroad  Commission,  and  the  subsequent 
action  in  the  superior  court,  is  which  the  pre-  I 
vioufl  findlor  of  value  ii  made  concinidve,  are  I 
both  parts  of  that  proceediaff.  Tba  hearing  by 
the  commfaeloB  on  the  question  oC  value  ia 
merely  a  step  in  the  litigation  prosecuted  to  en- 
force the  ri^t  of  eminent  domain.  In  effect, 
therefore,  the  value  is  fixed  as  of  the  date  of 
the  institution  of  the  condemnation  proceeding, 
as  it  is  In  cases  prosecuted  under  the  Code  sec- 
tions alone.** 

Appellant  argues,  therefore,  that  the  Rail- 
road Commission  had  no  Jurtsdlcticm  after 
It  once  fixed  the  valuation,  and  the  same  bar- 
ing beoi  affirmed  by  the  Suprone  Court,  and 
ad(^ted  by  the  superior  court  in  tiie  condem- 
nation proceedings,  to  modify  Its  Judgment 
whidi  fixed  the  value  of  the  property  to  be 
condCTmed  as  of  the  date  of  the  institution 
of  taie  condemnation  proceedings.  It  further 
contends  that  the  deposit  of  the  sum  of 
$100,000  required  by  the  court  under  aecticm 
1254  of  tiie  Code  of  Civil  Procedure  was  a 
fund  to  pay  further  damages  and  costa  that 
migbt  be  recovered  In  said  proceeding,  as 
well  as  the  damages  that  might  be  sustained 
by  def^dant,  if,  for  any  cause,  the  prcq;>erty 
should  not  be  finally  taken  fftr  puMic  use, 
which  jq)ecial  purpose  did  not  Indude  the  re- 
valuation tii  the  pnverty  theretofore  valued. 

Another  point  made  is  that  the  superior 
court  had  no  power  to  modi^  Ite  Judgment  in 
condemnation  after  the  same  had  been  affirm- 
ed by  tin  Suprane  Court 

Respmdent  tekes  tiie  position  Qiat  tiie  i>ar- 
ttes  were  before  ttie  Bailroad  Commission  hi 
a  Judicial  capadtr;  that  when  before  it 
the  parties  entered  into  two  stipulations,  one 
for  the  valuation  ot  certain  extensions  and 
for  tile  modiflcatton  of  the  judgment  of  the 
superior  oonrt  to  include  their  value,  the 
othor  for  a  final  valuation  of  miscellaneous 
equipment  to  be  thereafter  ddtvraed,  and  for 
a  modification  of  the  Judgment  acctMdingly. 
It  cotttoids  lliat  the  recwd  shows  sndi  stip- 
ulations to  have  been  made ;  that  both  valua- 
ti<nia  were  made  pursuant  to  tbe  stipulations, 
and  were  certified  to  tbe  superior  court  for 
the  pnipoae  of  modl4ring  the  Judgment  while 
the  appeal  from  the  <ni^al  Jud^ent  was 
poidlng.  * 

Some  difflenlty  might  be  had  in  arriving  at 
a  cwrect  detennlnatioit  of  Ihe  questions  thus 
presented,  were  it  not  for  tiie  fact  that  we 
are  satisfied  the  contentioo  of  the  respondait 
Should  be  upheld. 

According  to  the  petition  filed  by  plaintiff, 
asking  the  Railroad  Oommlssloa  to  value  de- 
fendants property  prior  to  condonnation,  as 
set  out  in  the  complaint  in  o(»idenmaUon,  the 
'*mlscellaneous  equipment^  of  defiendant's 
plant  consisted  of  "tools  and  ai^^dlances,  ma- 
terials and  supplies  on  hand,  furniture  and 
office  fixtures,  and  a  private  telephiMie  line; 
also  all  maps,  map  books,  blodt  books,  rec- 
ords, pipe  lists,  inventories  and  all  date  and 
equlpmoit  perteinlng  to  tiie  construction  and 
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operation  of  the  inter  plant  ot  tald  Maim 
Water  A  Power  Oompanj  irtildt  was  tlift  ra- 
suit  of  the  surveying,  planning  or  otber  office 
work  which  was  necessary  for  or  actually 
engaged  In  the  ocmBtractUm  and  maintenance 
of  said  worfe."  IbuSi  of  ihla  eqalpment 
woold  natnraUy  require  r^laoemait  during 
the  time  occi^led  In  the  condemnation  pro* 
ceedingSL  A  Talnatlcm  as  of  the  time  of  the 
cwnmenconeat  of  the  condemnation  actlMi 
might  be  far  trom  the  value  i>in»ting  at  the 
time  the  pnqterty  was  takm  over.  Zn  Tlev 
at  the  fact  that  the  Bailroad  Ocunmlaaioa  re- 
tained Jurisdiction  In  this  proceeding,  under 
section  47  of  the  PnbUc  UtlUtles  Act,  to  fix 
and  determine  the  leas,  if  any,  Inconed  by 
the  defendant  In  order  to  pieaerve  liie  pn^ier- 
ty  betwem  the  time  the  Judgment  of  caidem> 
nation  should  become  final,  and  the  time  of 
the  paymmt  o£  the  oompoisatlOD  awarded, 
It  appeals  to  na  as  b^g  nxoe  than  probable 
that  the  parties  to  the  proceeding  would  stip- 
ulate that  the  Item  "mlsoeUaneooi  eqnlp- 
maiV  rihould  also  be  tbB  basia  of  future  cod- 
BideratitHi  by  Oat  tribunal.  Beapondent  and 
aivftllant  did  ent»  Into  a  ^IpBlatliMi  tlmt  the 
question  ot  the  unount  to  be  paid  d^tedant 
by  tbe  plaintiff  to  reimburse  It  fw  the  atoi- 
slons  to  and  bettnments  of  the  lAant  made 
by  respondent  during  the  proceedings,  should 
be  left  to  and  be  determined  by  the  Railroad 
Commiaalon.  Appellant  asserts  In  its  t«l^ 
that  It  did  not  agree  that  die  ctxnmlatfon 
should  revalue  the  miaoellaneoas  eqnlpmrat. 
It  haa  brouglit  to  the  ODur^  attention,  how^ 
ever,  no  evidence  that  sadi  waa  really  the 
case.  There  la  strong  showing  to  the  contra- 
ry. Mr.  Commissions  Tb^en,  who  wrote  the 
report  and  findings  for  the  Bailroad  Ogm- 
mission  In  Uie  matters  con^dered  by  It,  in  tbe 
supplemental  proceedings,  says: 

"The  it^  'Miscellaneoos  Eguipmuit,*  as 
shown  in  Table  I  in  said  Decision  No.  2^9  of 
April  0, 1915,  contains  the  following  note:  This 
item  la  subject  to  diange  at  time  of  pDrchase/ 
No  complete  Inventory  of  miscellaneous  eqnip- 
ment  was  presented  to  the  Railroad  Oomnlsrion 
in  the  original  proceeding  herein  and  the  com- 
peaaation  allowed  under  this  head  waa  only 
tentativ*  Entirely  apart  from  the  question 
trbether,  under  a  strict  interpretation  of  sec- 
tion 47  of  the  Public  Utilities  Act,  an  addition- 
al allowanca  for  this  item  can  be  made  aa  of 
the  time  of  the  purchase,  the  parties  have  all 
assented  to  and  acted  upon  this  disposition  of 
the  matter.  I  b^eve  tiiat  good  fUtb  now  re- 
quires that  the  natter  be  disposed  of  as  in- 
dicsted  in  said  decision,  and  I  shall  puraue  this 
course." 

[2, 1]  As  respondent  made  no  objection,  so 
far  as  the  rectHrd  discloses,  to  the  original  re- 
port  of  the  commission  containing  the  reeer- 
vatioa  that  the  valuation  of  $25,000  for  the 
'teisoellaiMOus  equipment"  was  "subject  to 
ibaneo  at  time  ot  purchase"  either  by  seek- 
ing a  review  (rf  tbe  finding  by  the  Supreme 


Court,  or  by  objecting  to  tbe  matter  bring 

considered  by  Oe  court  In  the  ccndemnattoa 
proceedings,  we  feel  It  la  bovmd  Qie  report 
Again,  the  recxwd  dbes  not  disclose  that 
plaintUr  took  any  at^  to  have  the  supple- 
mental report  of  tbe  eommlsrion  reviewed 
by  the  Supr»tte  Court;  as  it  ithould  have  done 
If  aggrieved  thereby,  or  dlssatlafled  there- 
wlth.  Consequently,  the  M-der  of  the  com  mis- 
sion  haa  become  flnaL  Public  UtOitiee  Act, 
II  6S  and  67.  Having,  aa  the  commlsrion 
found,  submitted  the  matter  to  that  tribunal 
fbr  final  aibltration,  it  may  not  now  escape 
from  the  legitimate  consequences  of  its  own 
act 

.  [4]  As  the  modification  of  the  Judgment 
was  the  resolt  of  the  agreemmt  of  the  per* 
Ues,  it  follows  that  it  sbould  not  be  dlsturi>ed. 
In  view,  also,  of  tbe  reaervatlona  contained  in 
tbB  original  decree  concemlng  tbe  daiMsit  of 
the  9100,000k  and  of  the  anggestsd  attitude 
of  the  partlea  towazda  the  wlKde  matter, 
whl<*  &e  record  does  not  negative,  we  are  of 
Oie  o^niim  that  flw  dlspoeitUML  tin  court 
of  that  Amd  waa  w^l  within  the  scope  of  the 
agreemoit  and  intentton  of  the  parties. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 


We  c(»icur: 
Judge  pro  tern. 


KBRBIGAN,   J.;  WOOD, 


DU  TAL  V.  BOOS  BBOa  0A3PETI1RIA  CO. 
et  aL   (av.  8180) 

(District  Court  ol  Appeal,  Hint  District  Dt 
vision  S;  Oalifanla.  Dee.  81, 1019  J 

1.  Arasu  AKo  naoB  4B>77a-Oo<TaT  bdub 
AS  TO  TiHB  or  nune  nixr  mat  be  dibbb- 

eABDBO  AKO  0A8B  BKABD  OR  HBBITB. 

While  the  kOsb  destgned  to  fadlttate  die 
oourtfs  bnsiiieas  may  never  be  disregarded  with 
safety,  yet  under  some  drcnmatanceB  case  will 
be  determined  on  its  merits,  althous^  the  open- 
ing brief  of  appellant  was  almost  two  yeara 
overdue,  but  waa  on  file  at  the  time  of  the  oral 
argument  and  respondent  was  given  an  oppor- 
tunity to  reply  to  it 

2.  Dahageb  «»lSl^>~f7,CE00  nor  KZcEsaxvB 

VOB  nAOTUBBD  PELVIS,  HEBVOUS  SHOCK, 
AND  QTHEB  INJUEIBS. 

Where  a  stenographer  28  years  old,  earning 
$65  per  mcmth,  was  in  bed  In  the  hospital  for 
four  weeks  and  four  weeka  at  home,  received  a 
nervous  shock  and  also  a  fracture  of  the  pelvis, 
which  had  not  completely  united,  and  there  waa 
medical  testimony  that  it  would  take  from  4  to 
16  months  thereafter  to  knit  and  she  was  able 
to  get  around  only  by  means  of  a  wheel  chair 
with  assistance,  an  award  of  97,500  damages 
heU  not  so  disproportionats  as  to  indlcste  it  was 
not  the  rcanlt  of  the  jury's  cool  koA  dispassion- 
ate discretion. 
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8.  New  nxu  •3>7T(l)-43oinr  kbouu  br 
Asxni  pamoiTAL  uffjun  nxDion  wbub 

VHJUDXCS  OB  VTHFA'mT  mLVMSOED  TBI 
JVBT. 

Precise  accnncr  in  UKSsinK  dtm>ce>  fo' 
personal  injuries  is  never  attainable,  and  th« 
trial  court  should  be  vigilant  to  set  aside  Ter* 
dicta,  where  there  is  reason  to  bdieve  passion, 
prejudice,  w  empathy  ha«  infloenced  the  jnry. 

4.  Dauaobb  ^216(7)— iKBTBncinHr  as  to 

FDTDBB  StrmBINO  NOT  EBBOB. 
In  a  personal  injury  action,  an  inBtmction 
that  one  of  the  elements  entering  into  the  meas- 
ure of  damases  was  "such  reasonable  sum  as  the 
Jury  should  award  her  on  account  of  any  physi- 
cal iMiin  or  mental  anxiety  she  may  have  suffer' 
ed  or  may  certainly  suffer  In  the  future  by 
reason  of  her  injury"  was  not  ammeotu,  per- 
mitting the  jnry  to  speculate  conoaming  Jutore 
suffering. 

6.  MUIflCIPAL  COSPOBATIOm  ^»80B(l)t  821 
(20)— COlfTBIBUTOBT  NEOZJOESaa  OF  PEOEfl- 
TBUK  eXHEBALLT  OHB  OT  ^AOT. 

Pedestrians  most  twa  sadi  caution  as  or- 
dinarily prudent  men  exercise  under  similar  dr- 
etunstaneea,  and  it  Is  wly  where  reasMiable  meu 
can  draw  but  one  conclusion  that  the  deter> 
mination  of  the  jury  on  the  Issue  of  eontribvtoiy 
DcgKgenee  may  be  ^sregarded. 

6>  MUNtdPAl  OOEPOEATXONB  «S9821(3B)— PB- 
DSSTBXAIT'S    COmnBTTTOBT  nEOUOEIVCK  XR 
TAIXTHO  IXTO  HOIE  JtTBT  QUEfftXON. 
In  action  (or  injuries,  whve  plaintiff  tes- 
tified that  when  riie  was  within  12  feet  of  side- 
walk elevator  she  saw  the  doors  were  ctoaed, 
and  that  her  attemtim  was  then  attracted  dse- 
where,  during  which  time  the  doors  were  even- 
ed, allowing  her  to  fall  into  evening,  the  qoee- 
tion  of  contribatory  nei^geiu^  was  for  the 
jury;   mere  abstractloD  not  fieing  mergence 
per  se. 

7.  APFEAI,  AlfD  EBBOB  «S3»88(K2>— BBBOB  COH- 
lOTBD  AOAZirn  DEFENUITT  EEBPOHDEIIT 
iroT  JITAXLABU  TO  AWtTLLMXT  OODEniTD- 
AHT. 

In  action  against  jtdnt  d^endanta  ftir  fatjn- 
riea  to  plaintiff,  who  fell  into  sidewalk  elera- 
tor  tqpening,  error  in  ^eluding  an  ordinanoe 
offered  by  plaintiff,  on  objection  of  me  defend- 
ant, is  not  available  to  the  other  defendant, 
wbo  foiled  to  nrge  its  adoilsBion;  lodi  etwr, 
if  any,  being  against  plaintiff. 

8.  UUHIOIFAI.  OOBPOIUTIOITB  «=»S08(3)— 
ABUTTma  OWNEB  AKD  BIS  IJ0EITSEB8  UA- 
BLE  FOB  mJUBIES  OAITaBO  BT  8IDEWAUC 
BLETATOB. 

Independently  of  ordinance,  the  owner  of 
property  maintaining  a  sidewalk  elevator  Is 
Uable  for  injuries  to  pedestrians  caused  by 
negligence,  either  in  its  construction,  mainte- 
nance, or  operation  under  his  direction  or  per- 
mission, and  one  osing  such  elevator  la  lia- 
ble tor  tfae  resolts  of  his  own  negligence. 

9^  APPKAI,  AHD  EBBOB  «=3l06d(2)— Bevebsaz. 
HOT  OBDERBD  FOB  EBBOB  IB  EXOLUDUfO  OB- 
DIXAKCB  WHBBB  DBFBKDABT'a  LXABILITX 
WAS  IHDEFENDBHT  OW  OBOXNAZrOB. 

The  erroneous  exclusion,  oa  objection  of 
me  defendant,  of  an  oidinanee  offierad  Iv  plain* 


tUt  bdIbc  lor  panoaal  fat^Brfa^  If  mOable  to 
another  defcndtnt,  wbo  did  net  nge  Its  ad- 
mission, is  no  ffrmnd  for  reversal,  where  lia- 
bility of  botli  defttidanta  was  indqMndent  of 
any  otdinaiiee. 

10.  KOiriCZPAL     ODWOBAXZOHB  «sa81T(2)— 

Fact  or  AoaiiMMiT  isnaxiia  n.AXMnn'  af- 

VOBDB  BTIDSBOB  Of  mFKBDAm's  WANT  OF 
OABB  AS  TO  BIDBWAIX  BUVATOB. 

Where  sidewalk  devatw,  with  its  doors,  was 
onder  the  joint  management  of  both  defendants, 
the  occorrmce  of  an  accident  which  ordinarily 
would  not  happen,  where  proper  care  ia  used, 
affords  reaaonaHe  evidence  of  want  of  care,  in 
the  absence  of  explanation  by  defendants. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  EOalne  Oriffln  Da  Val  against 
the  Boos  Bros.  Cafeteria  Company  and  oth- 
ers, fbr  personal  Injuries.  Jndgm«Lt  fbr 
plaintiff,  and  defaidants  upeaL  Affirmed. 

Haas  ft  Dnrnilgsn,  L  B.  Dodcwdlw,  F. 
Ia  Stobbs,  and  Hyman  Schwarta,  all  of  Los 
Angftliw,  for  iwprtluits. 

B.  B.  DrakSb  ct  hM  Angwles,  for  respond- 
taL 

BBIXTAIN,  J.  The  ro^ectiTe  aiveUants 
(q;>erated  and  daUvered  mmt  to  a  cafeteria 
tn  Loa  Angales.  SAe  reooodoit  was  award* 
ed  a.  TSKdict  ot  $7,000  for  personal  Injuries 
alleced  to  have  been  soflered  throu^  the  con- 
current u^ffigiBan  of  Che  appellant^  wbo 
prosecute  a^aiato  appeals  npcn  tbe  same 
record.  They  are  presented  and  omsidered 
to0»tli«r. 

[1]  Tbe  <weninc  bxitt  ot  ttw  Cafeteria 
Ccnpany  was  almost  two  years  oradne.  It 
was  on  ffle  at  the  time  of  tbe  oral  argnment, 
and  tbe  respondent  was  gtvoi  an  iqiportnnity 
to  r«ply  to  it  It  la  etmtended  that  that  ap- 
peal should  not  be  considered.  While  rules 
of  ooort  designed  to  facilitate  its  business 
may  never  be  disregarded  with  s^!ety,  under 
tbe  dicomstances  the  present  case  will  be 
determined  on  Its  merits.  From  an  examina- 
tion oC  the  entire  record,  Indudlng  the  evl- 
dence,  tfae  ooo elusion  has  been  reached  that 
the  Jndgnmt  must  be  affirmed,  njon  the 
grounds  stated  in  dispoaiog  ot  the  spedflc 
contentlcms  of  the  apptiOants. 

Betwecm  noon  and  12:15  p.  m.  ttie  respond- 
ent was  walking  ahmg  one  ot  tbe  most  con- 
gested ttiOTOoghfarcfl  In  the  dty.  On  <me 
step  she  placed  her  right  foot  on  the  still 
closed  door  of  a  sidewalk  tisvator,  and  on 
advancing  her  l«Ft  foot  it  voit  into  the  hole 
caused  by  the  opening  of  the  other  door.  She 
ftfl  to  the  baaemmt  and  sustaloed  it^nries. 

[],  I]  It  la  contended  ttw  award  of  f  7.600 
waa  esoesalTe  It  la  conceded  that  actual 
damages  of  91,680  wwe  proved.  At  the  time 
of  the  accident  ttie  reqiKMident  waa  28  years 
old,  «nid^ed  as  a  stenographer,  at  fjSS  per 
month.  She  waa  confined  to  her  bed  in  the 
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hoeidtal  for  four  weeks  and  for  a  furtber 
period  of  four  we^  at  her  bcHUfc  She  re- 
ceived a  profound  shock  to  ber  nerrons  Sys- 
tran. Tben  was  a  fracture  of  the  pelrls, 
which  had  not  conqHet^  untted  at  the  time 
of  the  trial,  and  there  was  surgical  teethnony 
to  the  effect  that  from  4  to  16  months  would 
thereaftmr  elapse  before  there  would  be  a 
eompletfl  ifnit^ng  of  the  bon&  Tlie  reiQioiid- 
oit  was  able  to  get  about  only  by  means  ot 
a  wheel  chair,  with  asslstaneeb  or  by  taking 
hold  of  (Ejects  while  walking  ftboat  a  room. 
It  l8  possUtle  that  if  it  were  the  fmicdon  of 
this  ooort  to  assess  damacea  a  smaller  award 
might  have  been  made,  bat  the  amount  Is  not 
so  disproportionate  to  the  injury  proved  as 
to  Justly  the  comUvaxm  that  the  verdict  la 
not  the  result  (rf  the  cool  and  dlspas^onate 
discretion  of  Ow  Jury,  Sedfleld  t.  Oakland, 
etc.,  Co.,U0OaL285;42Faa822,1063.  Fre- 
dw  accuracy  in  aesesstog  damages  tor  per- 
sonal Injuries  is  never  attainable.  Kline  t. 
Santa  Barbara,  100  GaL  741,  00  Pac.  125.  A 
motion  for  new  trial  was  denied.  Tlie  trial 
court  dionld  be  vigilant  to  set  aside  verdicts 
where  there  la  reason  to  believe  passion,  prej- 
udice, or  sympathy  has  Influenced  the  Jury. 
-  Bond  V.  United  BallroadSi  ICQ  GaL  285^  113 
Pac.  S66,  48  Ii.  B.  A.  (N.  &)  687,-  Ann.  Gas. 
19120.  GO. 

£4}  An  Instruction  to  the  effect  that  one  ot 
the  ^UHoits  entering  Into  tbe  meaenre  of 
damages  was  "such  reasonable  sum  as  the 
Jury  should  award  ho:  on  account  of  any 
physical  pain  or  mental  anxiety  she  may 
have  suffered  or  may  certainly  suffer  in  tbe 
future  by  reason  of  her  injury"  was  not  er- 
roneons.  Gump^  r.  San  Di^o,  eta,  Ry.  Ca, 
172  Pac.  606;  WUey  v.  Young,  174  Pac  316 ; 
Rlchman  y.  San  Francisco  iRy.  Co.,  181  Pac. 
760.  In  the  case  relied  on  by  the  aiq;)ellanta 
(Melone  v.  Sierra  By.,  151  CaL  113,  91  Gal. 
522)  the  Jury  was  told,  in  effect,  that  It 
might  speculate  concerning  future  suffering. 
In  this  case  the  Jury  was  Instructed  that  it 
might  award  a  reas(mable  sum  for  such  suf- 
fering as  the  plaintiff  might  certainly  suffer. 

[S]  Where,  as  in  this  case,  It  Is  claimed 
the  Injured  person  was  guilty  of  contributory 
negligence,  the  question  is  generally  one  of 
fact,  and  the  fundamental  rules  of  law  are 
so  well  known  and  have  been  so  often  repeat- 
ed that  little  Is  gained  by  lengthy  quotations 
and  long  lists  of  authorities.  Pedestrians 
must  use  such  caution  as  ordinarily  prudent 
men  exercise  under  similar  circumstances. 
The  law  does  not  define  or  limit  this  ordi- 
nary car&  Negligence  is  not  absolute,  but  is 
always  relative  to  the  particular  clrcumstauc- 
e»  oo  which  it  Is  sought  to  be  predicated.  It 
Is  (Hily  where  reasonable  moi  can  draw  but 
one  conclusion  that  the  determinatlcxi  ot  the 
Jury  upon  the  question  may  be  disregarded. 
In  a  case  somewhat  akin  to  this,  the  man  who 
was  Injured  bad  but  recently  passed  a  closed 
sidewalk  trap.  On  returning  he  was  reading 
from  a  memorandum  he  held  in  his  hand,  and 
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stco^ited  into  **&  yawnlnc  diasn**  wbldi  bad 
beoi  oiwned  in  the  Intwim.  It  was  contended 
that  a  motion  for  nonsuit  should  have  been 
granted,  but  the  Supreme  Court  reached  the 
ocmtrary  conclusion.  Van  Praag  t.  Gale,  107 
GaL  444»  40  Fac  566. 

[I]  In  the  present  case  the  respondent  tee- 
tilled  that  when  10  or  12  teet  from  the  deva- 
tor  doom  she  saw  they  "^rere  tdosed.  Hot 
attention  being  attracted  to  something  she 
was  passing,  she  turned  ber  head,  and  as 
she  walked  that  lihort  distance  one  of  the 
doors  was  raised  from  the  pitfall  directly  in 
her  pathway  and  Into  wbldh  she  felL  As  was 
said  in  the  oidnlon  In  Van  Praag  t.  Gale: 

TTo  some  minds  probably  tbe  concIuBton 
would  seem  irreatstible  that  he  who,  with  eyes 
to  see,  in  broad  daylight  walks  into  an  open 
tiapdoor  In  the  lidewaUE  is  laddng  In  that  cars 
and  oantkm  which  eharaeterlses  the  man  of  or- 
dinary prudence.  Othen  may  well  reaatm  that 
plaintiff  was  aitided  to  a  safe  passage  over  a 
walk  prepared  by  the  pnbUo  tor  tiie  aoconunodsp 
tlon  of  oil  Its  dtissns." 

Hie  fact  that  different  minds  might  reach 
dlfFerent  conduslons  upon  the  question  of  the 
respondent's  caution  disposes  of  all  the  con- 
tentkms  of  the  appellants  based  on  the  as- 
sumption that  contributory  negligence  was 
shown  as  a  matter  of  law,  as  well  as  their 
contentions  r^rdlng  the  Instructions  on  the 
subject  given  and  refused.  Mere  abstraction 
on  the  part  of  a  pedestrian  does  not  consti- 
tute ecmtributory  negligence.  Robinson  v. 
Plocbe,  6  OaL  461;  Perktais  v.  Sunset  Tel.  & 
Tel.  Co.,  16S  OaL  722,  103  Pac.  100.  The 
question  of  contribntwy  n^llgence  was  prop- 
erly submitted  to  the  Jury  under  correct  in- 
structions. Argument  based  on  evidence 
which  It  Is  claimed  tbe  Jury  should  have  be- 
lieved is  futile.  The  evidence  of  the  man  who 
opened  the  door  at  most  raised  a  conflict 
which  the  Jury  determined  in  favor  ot  the 
re^Mmdrat. 

[7-1]  It  is  contended  by  eadi  appelant  that 
it  was  not  guilty  of  nes^lguioe,  and  etxb.  at- 
tsnapts  to  shift  tiie  llablUty  for  the  injuries 
to  the  other.  The  Cafeteria  Gompany  main- 
tains the  Newmark^  Company  was  an  in- 
dependoit  oontractor,  and  tbe  Newmai^et 
company  oontsnds  that  under  an  ordinance 
excluded  from  evidence  the  sole  req>onslbU- 
ity  tot  maintaining  the  levator  was  placed 
on  the  Cafeteria  Company  as  owner.  Erroi 
In  excluding  the  ordinance  Is  claimed.  The 
ordinance  was  f^Iered  by  the  plaintiff  and  a- 
dnded  on  the  objection  of  the  Cafeteria  Com- 
pany. Its  admission  was  not  urged  by  tt» 
Newmarket  Omnpany.  If  thwe  was  error  In 
rejecting  ttie  erldenoe.  It  was  against  the 
respondent  On  this  appeaL  even  though 
such  an  emor  caused  by  the  objection  of  Itv 
codefendant  were  available  for  the  Newmai- 
ket  Company,  It  would  not  cause  a  reversal 
of  the  Jn^pnent  Begardleea  of  the  ordi- 
nance, where  tbe  owner  of  pr(^>erty  maintains 
a  sidewalk  elevator,  be  is  liable  tor  Injuries 
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to  peddstrUiu  caosed  1^  Ufl  negligence, 
either  In  the  conatxuctlon,  maintenance,  or 
the  <H>OTatloD  of  the  elevator  wider  his  di- 
rection, or  with  his  knowledge  and  by  his 
permission.  Also  one  who  uses  snch  an  ele- 
vator Is  liable  for  the  results  of  his  own  neg- 
ligence. 

[II]  Tbt  elevator  doors  were  not  operated 
automatlcaUy  from  below,  but  were  raised 
by  hand.  E!ach  door  was  heavy,  w^ghing 
about  260  iwnnds.  One  man  opening  tlw 
elevator,  theref(H«,  had  to  stoop  over  one 
door  and  raise  1^  then  walk  around  the  shaft 
to  repeat  the  operation  with  the  other  dot», 
leaving  one-half  of  the  shaft  as  an  open  pit- 
fall. The  doors  were  not  hinged  to  oprai 
across  pedestrian  movemoit,  and  so  to  bar 
It,  but  BO  that  when  opened  they  were  parallel 
to  the  building  line.  Th«  levator  was  main- 
tained by  the  Caf  etwia  Company  tcr  the  pur- 
poses of  Its  business,  and  was  used  frequ«kt- 
ly,  If  not  usually,  for  deliveries  of  Its  pnt^ 
chases  to  Its  basement  storeroom,  ^e 
delivery  about  to  be  made  by  the  Newmar- 
ket Company  was  upon  the  order  of  the 
Cafeteria  CtMnpany.  The  trade  driver  went 
first  to  the  basement  and  talked  with 
nnployte  of  the  Cafeteria  Company  concern- 
ing the  deliveiy.  He  then,  alone,  started  to 
open  the  devator  doors.  He  testified  that 
before  doing  so  he  looked  up  the  street  and 
saw  no  one  within  80  feet  of  him,  yet  the 
re8P<Hident  testified  that  whra  lAie  was  wlQi- 
In  10  or  12  feet  of  the  elevator  the  dows 
were  dosed,  and  that  she  did  not  see  a  man 
with  a  white  apron,  such  as  the  truckman 
wore.  Tha  jury  believed  her.  Under  the  rule 
that  every  reasonable  Inference  is  to  be  drawn 
In  support  of  the  verdict,  it  may  be  that  the 
jury  believed  the  constmctifHi  of  the  6oon 
to  open  in  the  way  they  did  was  nei^lgent, 
and  that,  permitting  the.  use  of  the  elevator 
with  the  knowledge  of  tiie  servants  of  the 
Cafeteria  Company,  without  Its  requiring 
one  of  its  own  employte  to  aid  in  the  opening 
of  the  doors  or,  at  least,  to  guard  pedestrians 
from  the  peril,  were  acts  of  negligence  con- 
curring with  that  ot  the  employe  of  the  New- 
market Company  in  attempting  In  so  busy 
a  place  and  at  so  busy  an  hour  alone  to  open 
the  trap.  At  the  time  of  the  accident  the  ele- 
vator, with  Its  doors,  was  under  the  joint 
management  of  both  defendants,  and  the  ac- 
cident was  such  as  in  the  ordinary  course  ot 
things  does  not  happen  if  those  having  the 
management  and  control  of  such  an  instm- 
mratality  use  pr<v>er  care.  In  such  a  case, 
in  the  absence  of  explanation  by  the  defend- 
ants, the  fact  of  the  accident  affiMrda  reason- 
able evidence  of  want  of  care.  Shearman  & 
Bedfleld,  Negligence,  par.  60;  Bowley  v.  Man- 
grum  &  Otter,  8  Cal.  App.  229,  81  Pac  996. 

'  Ihe  landlord  and  tenant  cases  merely  hold 
that,  where  there  is  no  negligence  In  the  con- 
struction of  a  device-whldi  the  landlord  de- 
Urexs  to  the  tenant  of  leased  prwnlses,  the 


landlord  Is  not  lespondble  for  tbe  tenant's 
ne^igent  <H;>eration.  They  have  no  real  rela- 
tlcmsh^  to  the  facts  of  this  case,  vrtiich  are 
more  nearly  akin  to  Hume  where  an  owner 
has  been  held  liable  for  injuries  resulting  from 
tbe  conatructltni  of  a  pitfall  by  a  contractor. 
Barry  v.  Terklldsen.  72  OaL  254, 18  Pac  6B7, 
1  Am.  8t  Bep.  S5;  Spence  v.  Sditiltz.  103 
GaL  206,  87  Pac.  220.  A  dosely  analogous 
case  is  one  where  a  pedestrian  was  injured 
by  Calling  over  an  unguarded  rojte  across  a 
sidewalk.  13ie  rope  was  used  in  oonnectifHi 
with  a  blodk  and  pulleys  for  hoisting  sup- 
plies from  a  wagoo  to  th»  moodA  floor  of  the 
defenduitfg  bnUdlng.  Tbe  ooart  In  tbat  case 
said: 

"Every  person  asing  the  sidewalk  for  the  pur- 
poses of  trade  and  business  conducted  upon  his 
premises  is  charged  with.the  duty  of  takhig  rea- 
sonable care  to  protect  the  public  from  injury 
resulting  from  snch  use  of  the  walk.  The  con- 
tract with  the  truckman  contemplated  the  use 
of  the  acnss  the  MmnJkt  and  diarged 
upon  tiie  defwdant  th»  duty  seeing  that  the 
rope  was  used  with  due  regard  to  the  safety  ot 
pedestrians.**  Langevin  v.  SchaUar,  16B  App. 
Div.  62,  148  N.  T.  Supp.  534. 

The  only  remaining  contentlona  are  minor 
ones,  widdi  are  merged  in  the  conclnidoas 
readied  on  the  matters  already  dlscuased. 
As  a  wholev  the  instructions  were  dear,  and 
fairly  stated  the  law.  Hie  evidence  was  sufll- 
dent  to  support  tbe  verdict,  and  no  erron  ot 
law,  tf  any  there  were,  resulted  in  a  mlacar^ 
rlage  at  justice. 

Tba  judgmokt  Is  afflnned. 

W«  concur:  lANGDON,  P.  J.;  NOUBSO,  J. 


HIRST  T.  UOBRIS  &  00.  et  aL   (Civ.  8198.) 

(District  Court  of  Appeal,  First  XHstrict.  Di- 
vision 2,  California.   Dec  81,  1010.) 

1.  liAsm  AND  SBtvAST  «s»302(^Axm»co- 

BIU  DBXVBi'B  mOIMBrOK  ROV  ZKPDTABU 
TO  lUPLOTXB. 

Where  a  dwuSenr  who  had  pn'rduwed  an 
automoUla  fmn  Ids  emidoyer,  to  be  paid  for  la 
installments,  and  to  be  used  In  the  employer's 
btudnessk  advertising  and  seliioK  its  products, 
had  no  samples  or  advertising  matter  with  him 
and  no  duties  to  perform  when  h«  drove  to  his 
home  in  another  town  where  he  collided  with 
plaintiff,  he  was  not  acting  within  the  scope  ot 
his  emplorment  so  as  to  render  the  employer 
liable. 

2.  MtimOIPAL  C0BF0BATI0N8  «=>706{19— EVI- 
DENCE IN  AUTOUOBtUE  ACCIDENT  CABS  BUV- 
nCIKNT  TO  SUSTAIN  A  yiNDINQ  OF  NEGU- 
OEKOB  or  DBIVER. 

In  an  action  for  damages  sostained  by  plain- 
tiff while  riding  a  bicyde  in  a  collision  with  an 
automobile  driven  by  defendant,  evidence  that 


>For  other  oases  see  aame  topic  and  KBT-NITMBBR  In  all  Ker-NombersA  Disesti  and  laAnm 
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defendant  wu  at  the  time  of  th»  colUUcm  tIo* 
lating  the  city's  ap««d  ordbumee*  and  made  too 
broad  a  turn  from  one  street  to  anoChsr  ktU 
to  sustain  a  fiudinc  of  negligence. 

Appeal  from  Superior  Court,  Lm  Angeles 
Ooimt7 ;  LoalB  W.  Myers,  Judxe. 

Action  by  Norman  Hirst,  a  minor,  by  bis 
guardian  ad  litem,  against  Morris  &  Oo,  and 
N.  Sdmelder.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed  u  to 
Morris  &  Ooi,  and  affirmed  as  to  Lk  M.  Schn^- 
der. 

Jobn  Murray  Marshall  and  James  S.  Ben< 
nett,  both  of  Los  Angles,  for  appdlants. 
B.  B.  Drake,  of  Los  Angeles,  for  rcqtond- 

ent 

LANGDON,  P.  J.  Tbls  Is  an  appeal  by  tbe 
defendants  from  a  Judgment  against  tbem  for 
$3,000  In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  when  tbe  blcyde  be  was 
riding  collided  with  an  automobile  l>eing 
driven  In  the  city  of  Los  A"8^w  tqr  tha  dfr 
fendant  Schneider. 

[1]  Morris  &  Go.  was  J<^ned  as  a  defend- 
ant  upon  the  theory  that  S(^eider  was  In 
its  employ  at  tbe  time  of  the  acddent  and 
was  In  the  course  of  bis  employment  when 
the  acddeot  occurred.  We  shall  consider 
first  the  cont^tlwi  of  api)elIaot  Morris  & 
Go.  that  tile  negligence  of  Schneider,  if  any, 
cannot  be  imputed  to  it,  because  Sdinelder, 
at  the  time  of  the  accident  was  npt  acting 
within  the  scope  of  his  employment.  lAe 
evldraice  upon  tbls  question  Is  uncontradicted. 
'  It  conslsta  In  a  Mmtract  between  tlie  defend- 
ants covering  the  ownership  of  the  automo- 
bile Involved  In  tbe  case  and  the  employment 
of  SehnetdCT  by  Morris  &  Go.,  together  wHh 
the  testimony  of  Sdinelder  himself  wltb  re- 
gard to  his  employment  and  duties.  From 
the  written  contract  between  the  defendants, 
Introduced  in  evidence  by  the  plalntifT,  It  ap- 
pears that  the  automobile  which  was  being 
driven  by  Schneider  had  been  purchased  by 
him  from  his  emi^oyer;  (60  cash  had  been 
paid  as  the  initial  paymmt,  and  the  balance 
was  to  be  paid  In  installments.  Schneider 
tcBtlfled  that  the  car  was  about  half  paid  tot 
aQ  tbe  time  (tf  the  accident.  By  his  contract 
SduwIdeT  agreed  to  use  the  car  in  the  bosl- 
ness  of  the  company,  in  advertising  and  sell- 
ing its  products,  and  the  company  agreed  to 
pay  Sdintfder  a  spedfled  sum  per  week  for 
ttie  use  of  tbe  ear,  Sdmrider  to  pay  all  ex- 
penses of  operation,  repairs,  etc.,  and  the 
ccMupany  to  pay  tar  Insurance  upon  the  car. 
Hie  cmpioy6  was  required  to  take  out  and 
pay  tm  Us  own  Ucoise  for  operating  the  auto- 
mobile, and  he  testified  that  the  license  had 
been  taken  out  in  his  name.  The  employ^ 
ke^  the  car  in  a  garage  at  his  own  home. 
He  testified  that  the  car  was  his  and  consid- 
ered as  his;  that  he  used  it  Just  as  though 
It  had  biaoi  oomidetely  paid  fi>r;  that  the 


company  never  dictated  to  hitr^  about  the 
car.  V-von  the  question  of  the  scope  of  his 
duties,  he  testified  that  he  was  employed  to 
sell  the  products  of  the  cmnpany  and  to  a^ 
tend  to  advertising  tbe  same;  that  the  car 
bad  been  used  at  times  to  carry  samples  and 
advertising  matter,  bat  that  at  the  thne  of 
the  accident  he  had  no  samples  or  advertliih 
Ing  matter  wkh  him;  that  these  articles 
were  carried  by  him  only  when  he  was  Intro- 
ducing and  s^Ung  a  new  line  of  goods,  which 
he  was  not  doing  at  that  time.  sdmdd« 
also  testified  that  under  Instructions  from  the 
head  salesman,  the  person  from  whom  be  re- 
ceived directions,  he  was  to  work  in  Los  An^ 
geles  on  Monday,  Tuesday,  and  Wednesday 
of  ea<^  we^  and  In  Santa  Bartnra  and  vi- 
cinity on  Thursday  and  XViday ;  that  on  3at> 
nrday  and  Sunday  he  had  no  dntlea  to  perform 
for  his  emjrioyer,  unless  some  special  request 
was  made  of  him  by  his  employer.  Tills  acci- 
dent oocnrred  im  Saturday  m<xning.  Sdmelr 
der  feestlfled  Oiat  on  Monday,  Tuesday,  and 
Wednesday  of  that  weA  he  had  wm^ed  In 
Los  Angeles  fbr  his  employer;  tbatonnmrt- 
day  he  had  worked  ta  Santa  Barbara,  and 
on  Etlday  In  Ventura ;  that  he  ml^t  have 
remained  at  Voitara  over  Saturday  and  SQn<- 
day  and  gone  camping  near  by,  as  be  had 
frequently  done^  but  he  desired  to  return  to 
Los  Ai^eB  to  his  home,  and  accordln^y 
left  Ventura  on  Satarday  mcxnlng  at  about 
8:80  to  return  to  Los  Angles,  purdiase 
some  groceries  for  his  wife,  end  take  than 
to  his  borne.  On  Uie  way  be  met  a  Mr.  Bnt- 
temm,  a  man  nnoonneeted  in  any  way  with 
the  bnsinees  of  the  said  defendant  He  In- 
vited htm  Into  his  car,  and  on  the  way  to 
take  Bnttermer  to  his  deatlnatltm  down  town, 
before  m«^if<ng  the  purchases  at  the  grocery, 
the  accident  happened.  We  can  find  nothing 
In  these  facts  which  would  bring  the  defend- 
ant Schneider  within  toe  scope  of  his  emidoy- 
ment  at  the  time  the  accident  happened. 
This  question  has  been  frequently  discussed 
la  recent  decisions  In  this  state.  Mau<^e 
V.  Pan.  Pac  Exp.  Co.,  174  Pac.  400;  Gouase 
V.  Lowe,  183  Paa  295;  Maupin  v.  Solomon, 
183  Pac.  1%;  Brown  v.  Chevrolet  Motor 
Go.,  179  Pac.  687.  It  would  serve  no  us^ul 
purpose  to  discuss  again  here  the  theory  and 
princ^les  of  law  upon  which  these  last-cited 
cases  are  based,  as  these  matters  are  fully 
discussed  ther^.  Upcm  tbe  authority  of 
these  and  other  similar  cases,  we  must  bold 
Jliat  the  defendant  Schneider  was  not  at  the 
time  of  tbe  accident  within  the  scope  of  bis 
employment  by  the  defendant  company,  and 
his  negligence  is  not  therefore  imputable  to 
said  company.  It  follows  that  the  Judgment 
as  against  the  defendant  and  appellant  Mor- 
ris &  Ca  must  be  reversed. 

[2]  With  respect  to  Uie  Judgment  against 
the  defendant  Schneider,  It  becomes  neces- 
sary for  us  to  discuss  the  further  point  urged 
aiw^onts  that  the  avldnioe  Is  Insufficient 
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to  sustain  tbe  Terdlct,  in  tbat  It  shows  no 
neeilgeuce  upon  tbe  part  of  Sc^^der,  and 
does  dlsdose  contributory  negllgeace  upon 
the  part  of  the  plaintiff.  Because  of  the  Tsr- 
lous  el^euts  that  entered  into  the  traffic 
situation  at  the  place  of  the  aoddent,  the 
relative  i^acement  of  rarious  objects  on  the 
street  about  wfalcii  the  testimony  Is  In  dis- 
pute, and  the  anusnal  situation  preaented  by 
reason  of  the  conflguratloa  of  tbe  roadway 
at  this  place,  It  is  extrauely  difficult  to  dis- 
cuss the  testimony  In  detail  Mthout  reference 
to  a  map  or  chart  We  have  very  car^ully 
studied  the  maps  and  charts  in  evldeDce,  and 
applied  the  testimony  of  the  varioua  wltneaaB- 
ea  thereto.  Upon  several  rltal  matters  which 
would  enter  into  the  determination  of  the 
negligence  of  tbe  defendant  Schneider,  such 
as  bis  rate  of  speed  at  the  time  of  tbe  acci- 
dent; his  position  to  the  east  of  tbe  center 
of  the  roadway  (he  was  going  south,  having 
Just  turned  to  bis  right  from  Sunset  boule- 
vard Into  Broadway,  Just  in  front  of  the 
approach  to  the  Broadway  tunnel),  there  was 
conflicting  oTid^ce.  It  is  enffldent  to  say 
tbat  there  is  evidence  in  the  recwd  from 
which  tbe  jury  mi^t  reasonably  have  be- 
lieved tbat  said  defendant  was  going  at  tbe 
rate  of  26  miles  an  hour.  A  dty  ordinance 
was  Introduced  In  evidence  permitting  a 
speed  of  only  12  miles  an  hour  at  this  point- 
There  Is  evidence  In  the  record  from  which 
tbe  Jury  ml^t  have  btiieved  that  said  de- 
fendant was  to  the  east  of  the  center  ot  the 
street,  having  made  a  broad  turn  from  Sun- 
•et  boulevard.  There  ]»  evidence  tnm 
which  the  jury  might  have  bdievad  that  at 
the  time  said  defendant  first  appeared  to 
the  vieiir  at  tbe  plaintiff  he  was  onaing  in  a 
southeasterly  direction,  having  not  as  yet 
straightened  his  madilne  after  making  a 
TOT  Inroad  carve;  tbat  at  this  time  he  vas 
but  a  short  distance  trcm  the  plaintifl  and 
was  "matdng  at  him"  OLre^ly,  and  tbat  tiu 
plaintifC  had  no  means  of  escape.  If  the 
Jury  bdleved  this  tnm  the  evidrace,  tba  boy 
thus  confronted  with  a  sudden  danger  can- 
not be  held  responsiUe  for  taming  suddenly 
to  his  left  in  an  attempt  to  avoid  the  ooUlEdtm, 
even  flunii^  it  does  appear  tbat  the  defend- 
ant did  succeed  In  a  shnt  distance  in 
Btrali^tening  out  his  machine.  The  boy  may 
well  have  believed,  as  he  testified  he  did  be- 
lieve, that  tbe  ma<diine  could  not  be  straight- 
ened In  its  coarse  within  sfaort  distance 
between  him  and  It,  and  that  a  collision  was 
inevitable  If  he  continued  In  his  regular 
course.  He  alao  testified  tbat  tbe  situation 
ct  automobiles  to  his  ri^^t  was  such  as  to 
cut  off  bis  escajM  In  diat  direction.  It  is 
not  a  questton  of  determining  now  with  maps 
and  charts  and  measurements  what  would 
have  been  the  very  wisest  thing  to  do  under 
all  the  circumstances.  Sudi  a  standard  can- 
not be  applied  to  the  conduct  of  a  tmy  of  16 


years  of  age,  caoj^it  suddoly  In  a  posi- 
tion of  great  dangtt  wbldi  would  require  al- 
most Instantaneous  action.  Hie  verdict  of 
tbe  jury  against  tbe  defendant  Sdmeider  Is 
sustained  by  tbe  evidence 

The  judgment  Is  reversed  as  to  the  appe- 
lant Morris  ft  On.,  and  affirmed  as  to  tbe 
d^oidant  U  N.  Schneider. 

We  concur:  BBITTAIM,  J.;  KODBSE,  J. 


3,  t  CASE  THRESHING  JtACH.  CO.  ▼. 
COPREN  BROS.    (Civ.  192S.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Dee.  20,  1910.   Hearing,  Denied 
by  Bnpreme  Court  Feb.  16k  1920^) 

1.  LnoTATioir  or  actions  «=»127(4>— Akknd- 

HENT  or  HLIiKB'S  OOHPLAINT  OH  IfOTKS  TO 

roBECLOBB  MosraAGB  SEOunma  tbxk  does 

ROT  SKT  UP  DOnSENT  OAUSE  01  AOtXOn. 

In  an  action  by  the  seller  of  an  engine  to 
recover  an  alleged  balance  due  upon  three  notes 
given  by  the  buyers  for  the  price,  amendment 
of  the  complaint  to  ciiange  the  ni^re  of  the 
action  to  a  suit  in  equity  to  foreclose  the  mort- 
gage given  by  the  buyers  on  the  engine  sold 
to  secure  payment  of  ttie  notes  was  not  improp- 
er as  setting  up  an  «itirely  different  and  dis- 
tinct caase  of  aetioB,  barred  under  Code  CSv. 
Proc.  I  88T;  tiu  only  diange  btfng  hi  tiia  rem- 
edy. 

2.  CHAnKL  xosTeAOxs  «a>2C(B— Dooisnrs  or 

XLSOTZOIT  HOT  APPLTIffO  TO  PEEVEWT  SELIXB 

raou  AMEHDure  oohplaikt  m  action  roa 
BAU.NOB  ON  nons  TO  sna  vobeouwctbe  or 

MOETQAaB. 

Where  the  seller  of  an  engine  took  three 
notes  for  the  price,  secured  bj  mortgage  on 
tbe  engine  sold,  which  mortgage  provided  that 
in  event  of  defanlt  in  payment  the  seller  could 
take  possession  of  the  engine  wiUi  or  without 
notice,  and  after  deducting  expenses  of  sale 
apply  the  balance  on  the  notes,  and  the  seller 
attempted  to  do  so,  but  in  Its  action  to  recover 
tbe  balance  on  tbe  notes  failed  to  prove  that 
it  had  sold  at  public  sale,  the  doctrine  of  elec- 
tion <A  remedies  did  not  apply  to  preveait  the 
seller  from  fffi»H'"g  its  complaint  so  as  to 
seek  in  eqnl^  to  foreclose  tiie  mortgage  on  the 
engine. 

3.  COBPOBATIOHS  «S»84(4)— BSTOPPEL  OF  HOBT^ 
OAGOB  TO  OOKFAHT  AS  BDOH  TO  DBNT  ITS 
OO^OBATB  OAPACnr. 

A  mortgagor  of  personal  property  who  has 
dealt  with  the  mortgagee  as  a  corporation  and 
received  from  it  tbe  consideration  for  the  mort- 
gage note  is  estopped  to  deny  its  corporate  ca- 
pacity In  an  action  by  the  corporation  to  fore- 
close the  mortgage. 

4.  JUBT  ^=3l4(4)— No  BIGHT  TO  JUBT  TRIAL  IN 
BELLEE'B  SUIT  TO  F0BECL08B  ICOBTGAGB. 

In  an  action  by  the  seller  of  an  engine  to 
recover  a  balance  due  on  the  purchase-money 
notes  secured  by  mortgage,  changed  into  a  sait 
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In  equity  to  foneI«H  the  mortgoce*  the  trial 
coart  did  not  err  in  denyint  defendant  bayari^ 
appUcattoh  for  trial  by  jnry;  a  jury  being  al- 
lowable in  eqoity  only  as  a  matter  of  grace, 
while  foredosnre  suit  ioTolTes  an  equitable 
remedy. 

6.  TUAL  ^a>874(2>  —  Yxbdiot  of  jubt  ih 

KQiniT  CAm  ADVJSOXT. 

^nie  fonetloo  or  office  of  Uie  Jory  in  equity, 
when  penuittad  by  the  chancellor,  la  advisory 
only,  and  the  chancellor  may  ffiaregard  even  ar- 
bitrarily ita  coDcliiBion  or  Tordlct  In  making 
contradictory  flndlngB. 

H.  AmAi,  AND  XBBOB  <S=3l097(4)  —  Decision 

on  FBIOB  APFSAI,  CONBTITUTKH  UW  07  OASI 

DESPiTB  auBSBQimrT  AiiBirincBiiT  or  coic- 

FLAIHT. 

Dedaion  on  prior  appeal,  in  an  action  on 
parchaae-mopey  notea  by  the  aeller  of  an  en- 
gine, on  the  qneetion  whether  the  order  for  the 
encAne  contained  a  warranty,  became  the  law 
of  the  caae  as  to  tnch  qneation,  and  ii  con- 
trolling on  anbaeqnent  appeal,  though  the  aeller 
has  been  permitted  to  amend  complaint  to 
dianga  the  ndt  from  one  at  law  for  a  balance 
dne  on  the  notes  to  one  in  equity  for  foreclosure 
of  the  mwtgage  on  tJie  engine  aecaring  them. 

T.  Enmirox  «=»434(8),  441<Q>— PBOor  of  ob- 

AI.  WABBANTT  OF  AND  laSBEFBESENTATIOISS 
AS  TO  inOINB  SOU)  INADUIBSIBtJe  AS  VABT- 

iire  wBrntRo. 
Under  Code  Or.  Proe.  {  1856,  and  CHt. 
Code,  {  1^!S,  in  suit  by  the  seller  of  an  engine 
to  foreclose  mortgage  thereon  given  to  Bscnre 
purchase-money  notes,  the  (»rder  for  the  ngine 
having  contained  no  warranty  that  it  was  of  a 
certain  capacity  or  horse  power,  testimony  for 
defradant  buyers  tending  to  prove  an  alleged 
oral  warranty  and  miareprescntations  by  the 
seller's  agent  held  inadmissible  as  varying  a 
writing;  the  fraud  Bought  to  be  shown  not  bdng 
connected  with  the  agreement  aa  made,  or  tend- 
itue  to  vitiate  it. 

8.  Saum  <»B0— "WUive  ot  ravd  <w  sbu.- 

SB's  AQBHT  BT  BBmraiOir  09  CHAnCL  WIKH- 

Under  Civ.  Code,  |  1691,  requiring  prompt 
rescission,  where  the  buyers  of  an  engine, 
obligated  by  the  contract  to  ^ve  notice  of 
breach  of  warranty  within  ten  days,  on  discov- 
ering the  falsity  of  representations  by  the  sell- 
er's agent  nevertheless  retained  the  engine  and 
did  not  give  the  required  notice  of  defects,  they 
walTed  the  allied  fraud  and  misrepresentations 
Hi  the  agent,  or  waived  the  right  to  nlse  the 
question  of  fraud. 


HABT,  J.  The  action  was  by  plalntlfr  to 
ncover  an  alleged  balance  due  upon  three 
certain  promissory  notea,  executed  by  d&- 
fondants  to  plaintiff  as  part  payment  of  tlie 
porchase  price  of  a  certain  80  horae  power 
traction  engine  sold  by  plaintUt  to  defoid- 
ants,  and  to  liave  foreclosed  a  certain  chat- 
tel mortgage  on  said  oiglne  given  to  aecnre 
Hk  payment  of  said  promia8<»7  notes.  From 
a  lodgment  in  favor  of  plaintiff  deCokdantB 
prosecate  tlUs  appeaL 

nils  case  has  been  before  us  twice  before. 
The  first  appeal  ms  a  JnOpnent  in  fla- 
vor of  i^lntlff,  v^di  Jodgment,'  on  Novon- 
ber  28,  1916,  was  by  us  reversed.  J.  L  Oase 
T,  M.  Co.  V.  Oopren  Bros.,  82  Cal.  App.  19i, 
162  Fac.  647.  In  the  opinion  therein  wiU  be 
found  a  full  statement  of  tbe  facts  of  the 
case.  The  second  appeal  was  from  an  order 
rhanglTig  the  place  of  trial  from  Sierra  coun- 
ty to  Plumas  county,  and  we  reversed  the  or- 
der. J,  I.  Case  T.  Co.  V.  Oopren  Broa.,  8S 
OaL  App.  70^  166  Fac  413. 

The  original  complaint  in  tiie  acdon  was 
filed  September  11,  1914,  and  the  prayer  oC 
said  oomplalnt  waa  for  Judgment  In  ttw  sum 
of  9B00.9e^  the  amonnt  of  the  principal  and 
Interest  dne  on  said  notes  on  June  22,  1914. 
^e  nature  of  the  action,  as  originally 
brought,  and  the  contrats  of  the  original 
comi^tDt,  may  be  given  here  as  they  are 
briefly  stated  In  tbe  oplnUm  on  the  formn' 
appeal  of  this  case  (32  GaL  App.  194,  162 
Fac.  647)  as  follows : 


Appeal  from  Snperitv  Court,  Sierra  Coun- 
ty; Stanley  A.  Smith,  Judge. 

Action  by  the  J.  I.  Oase  Threshing  Machine 
Company,  a  corporation,  against  Oopren 
Bros.,  a  copartnership,  WQliam  J.  Copren, 
and  O.  A.  Cc^ren.  From  lodgment  for  lOaln- 
tiff  deCendants.  appeaL  Afilnned. 

John  V.  Copren,  of  San  Frandsco,  and  W. 
I.  Bedding,  of  Downievllle,  for  appellante. 

Dunn,  White  ft  AUcen,  of  Oakland,  tor  re- 
sptHident. 


"Action  to  recover  a  judgment  for  money 
claimed  to  be  due  and  unpaid  upon  three  cet^ 
tain  promiaaory  notes.  The  complaint  alleged 
that  tbe  notes  were  executed  on  July  6,  1912; 
that  they  were  secured  by  a  mortgage  of  even 
date  on  certain  personal  property;  that  the 
mortgage  provided  in  the  event  of  default  in  the 
payment  of  the  notes  tbe  plaintiff  could  take 
possession  of  the  mortgaged  property  and  seU 
tbe  same  with  or  without  notice,  and  after  de- 
ducting the  expense  of  the  sale  apply  the  bal- 
ance on  the  notes  secured  by  the  mortgage; 
that  the  balance  remaining  unpaid  on  said  notes 
after  crediting  the  proceeds  of  such  sale  abould 
at  once  become  dne  and  payable;  that,  acting 
under  the  terms  and  provisitms  of  the  mortgage, 
the  plaintiff,  upon  default  in  the  payment  of  tbe 
notes,  and  on  June  22, 191^  took  possession  of 
and  sold  the  mortgaged  property  for  $500,  and, 
after  deducting  $20  expenses,  credited  $480 
on  the  notes ;  that  tliere  had  been  paid  on  one 
note  before  that  time  (74.45,  which,  with  the 
credit  of  $480,  left  a  balance  of  principal  due 
of  $684.30,  and  judgment  was  asked  for  this 
amount  and  interest  as  provided  in  the  notes. 
The  court,  at  the  conclusion  of  the  taldng  <rf 
the  teatlmony,  instructed  the  jory  to  find  a  ver- 
dict for  the  plaintifl  for  the  amonnt  sued  for, 
and  it  did  so.  This  appeal  is  from  the  juQg- 
ment  following  such  verdict  The  defendants 
filed  a  general  and  special  demurrer  to  the  com- 
plaint, which  was  overruled." 
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On  a  rehesrlng  of  tbe  ease  Oili  oonrt  aaSO, 

untKig  otber  flilngw; 

'^ot  plaintiff  bavins  alcctcd  to  mforee  Iti 
ri<hti  by  public  aal«,  and  luiTinK  bron^t  its 
action  upon  the  awamption  that  there  waa  snch 
a  sale,  there  was  an  entire  faflnra  of  proof. 
So,  elso,  vae  there  an  entire  faHore  of  proof 
that  any  aale  was  made." 

On  May  4, 1S18,  plaintiff  aerved  a  notice  of 
motion  tor  leave  to  file  an  amoided  cnnidaliit. 
Tbe  moUon  was  opposed  by  defendants  on 
several  dUCerrat  and  distinct  grounds,  some 
ot  vpbicti  will  hereafter  be  glv«i  special  at^ 
tentlon  berdn,  since  they  Involve  the  princi- 
pal points  upon  wbldi  a  reversal  of  tbs  Indff- 
ment  Is  asked.  After  hearing  the  motion  the 
court  granted  plaintiff  leave  to  file  the  pro- 
posed amended  ctHnptelntr  and  the  same  was 
filed  on  June  8,  1918.  Defendants  danuxred 
to  the  amended  complaint  and,  the  demurrer 
having  been  overruled,  filed  an  anaended  an- 
swer. 

Tbe  amended  complaint  changed  the  nature 
of  fhe  action  from  that  of  one  at  law  fbr  I3ie 
recovery  of  Qie .  balance  due  oa  tlie  prmnlfr 
wry  notes  givoi  by  defendants  to  idalntlff  to 
that  of  a  snit  in  equity  to  foredose  tba  mort- 
gage given  by  detoidantB  to  plalntifl  on  the 
oigine  sold  to  Qie  former  by  the  latter  to 
secure  the  paymmt  ct  ttie  notes  In  suit; 

The  amended  complaint  is  In  three  counts, 
in  two  of  which  it  is  alleged  that  no  pay- 
ment has  been  made  upon  tbe  notes  and  that 
tbe  principal  of  each  of  said  notes  and  the  In- 
terest are  now  due.  In  Ibe  other  count  credit 
is  given  on  the  note  fw  the  sum  of  $74.45. 

The  grounds  of  the  opposition  by  the  de- 
fendants to  the  order  pwmitting  the  plaintill 
to  file  the  amended  complaint  which  are  prin- 
cipally urged  here  as  those  upon  which  In- 
slstfflice  for  a  reversal  of  the  judgment  is 
predicated  are;  (l)  That  the  amended  com- 
plaint sets  up  entirely  dilEerent  and  distinct 
causes  of  action  from  those  set  up  in  tho 
original  cmnplaint,  and  that  said  causes  of 
action  are  barred  under  tbe  terms  of  section 
337  of  the  Code  of  Civil  Procedure;  (2)  that 
the  plaintiff,  by  the  mortgage  In  question, 
was  expressly  given  two  different,  distinct, 
and  inconsistent  remedies^  by  either  of  which 
it  was  at  liberty  to  enforce  payment  of  the 
promissory  notes  in  suit,  that  it  was  there- 
fore put  to  Its  election  as  to  which  of  said 
remedies  it  would  ad<q?t,  and  that,  having  in 
the  first  instance  elected  to  adopt  and  pursue 
one  of  the  remedies.  It  waived  the  right  to 
employ  the  other  remedy  for  the  enforcement 
of  its  demands,  to  wit,  by  fotreclosure  of  the 
mortgage,  and  Is  therefore  now  estc^ped 
from  invoking  tbat  remedy. 

1.  We  cannot  omcur  in  the  view  that 
tbe  effect  c£  the  amendment  of  plaintiff's 
pleading  In  the  particular  mentltmed  was  to 
state  therein  causes  of  actum  different  from 
those  set  up  In  the  original  comiAalst  In- 


deed, to  onr  minds  It  la  obvloua  13tat  tbe 
amendmoit  had  no  sndb  eaect  The  com- 
plaint, as  amended,  proceeds  upon  predady 
the  same  causes  of  action  or  tbe,  estab- 
lishment of  precisely  tbe  same  rl^^ts  as  those 
which  were  claimed  by  or  usserted  In  the 
(Hlglnal  comi^alnt.  Tbe  amended  complaint 
does  not  diange  tbe  character  of  the  obliga- 
tions sous^t  to  be  enforced,  but  mertiy 
changes  the  remedy  by  which  It  is  sought  to 
enforce  tbe  obligations,  and  therefore  does 
not  change  the  causes  of  action  set  forth  in 
the  original  complaint  Frost  v.  Witter,  132 
Cal.  421,  64  Pac.  705,  84  Am.  St.  Rep.  53.  In 
tbe  case  Just  named,  the  complaint  in  an  ac- 
tLaa  oa  a  promissory  note  was  filed  two  days 
befiwe  tbe  time  at  wblcb  action  on  tbe  obllga- 
tlott  would  have  become  barred  by  the  provi- 
sions of  sectlw  337  of  tbe  Code  of  Civil  Pro- 
cedure.  Some  six  days  after  the  complaint 
was  filed,  and  fOur  days  after  suit  on  the  oh- 
Ilgatltm  would  have  been  barred,  an  am«ided 
comidaint  was  filed,  and,  in  addltloo  to  the 
matter  set  up  In  the  <n1glnal  conqilalnt,  It  al- 
leged  that  the  note  was  secured  by  a  mort- 
gage of  even  date  with  tbe  note,  and  dedarcd, 
alsob  upon  On  mortgage.  One  Q.  W.  Witter 
was  also  made  by  the  amended  ownplaint  a 
party  to  tbe  action  as  dalming  some  interest 
in  the  mortgaged  premises.  The  trial  court 
decreed  a  focedosure  of  tbe  mortgage,  and 
oa  n^eal  It  was  aifoed.  as  It  la  bue^  ttiat 
there  had  been  a  dbange  effected  in  the  cause 
of  action  by  tbe  amended  eomplalnt,  and  tbat 
the  action,  as  made  by  On  latter  Reading, 
was  barred  toder  the  section  of  Qie  Code 
above  named.  Replying  to  that  argument, 
tho  Suprone  Oonrt  said*  Quoting  tbe  ayUA- 
bus: 

"An  amendment  of  the  complaint  in  an  ac- 
tion upon  a  promlsBory  note,  so  as  to  set  up 
a  mortgage  made  by  the  dttFendant,  whicb  is 
an  incident  to  the  note,  and  to  seek  its  fore- 
dosnre,  is  permissible.  It  Is  not  a  departore 
from  Uis  original  cause  of  action,  but  merely 
cares  a  statutory  d^ect  In  the  complaint,  and 
gives  the  plaintiff  an  additituial  remedy  to  en- 
force the  oUigation  of  the  note  against  tbe  de- 
fendant." 

This  is  decisive  of  ttie  point  now  under 
conslderaticni.  It  may  be  added,  bowev«-, 
that  it  is  quite  (^vlous  that  the  plaintiff 
could  not  have  established  a  case  under  the 
original  complaint  As  se^,  it  took  posses- 
sion of  the  mortgaged  property  and  under- 
took to  adl  the  same  under  the  provision  of 
the  mortgage  autboriaing  It  to  take  tbat 
course  in  case  of  a  de&ult  in  tbe  payment  of 
the  notes,  or  any  d^ult  by  the  defdndanta 
in  tbat  particnlsT.  As  above  shown,  this 
court  b^d,  on  skkuIi  that  there  was  no  pub- 
lic sale  of  tbe  property ;  tbat  is,  tbat  Ibeie 
was  an  entire  Callure  of  proctf  of  a  sale. 
Manifestly,  had  ttie  plaintiff  gone  to  trial 
after  the  judgment  of  this  court  upcm  the 
original  ownplaint.  It  would,  of  course,  have 
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failed  to  prove  that  a  lale  bad  takea  place. 
Utwn  the  theory  ^poD  wUdi  It  made  Its  case 
by  the  original  coinplalnt.  It  would  have  been 
bat  a  fatUe  or  idle  act  to  fo  on  with  tlie  trial 
of  tbB  actton.  Of  ooorsek  by  these  obserra- 
tlCHiB  we  ai»  not  to  be  nndentood  as  tntl- 
mating  that  a  party  may  by  amcmdmmt  so 
(flange  bis  complaint  as  to  effect  a  d£partare 
from  the  cause  of  action  originally  stated 
therein. 

[I]  2.  We  do  not  think  this  is  a  case  where 
the  dootrlne  of  Section  betweoi  vonedleB  ap- 
plies. Tbe  cases  where  that  principle  has 
been  saccessfnlly  Inyoked  are  generally  where 
a  parly,  having  two  dUEerent  and  distinct 
remedies  aTSilable  to  him  for  the  enforce- 
moit  of  a  single  right  or  obligation,  has 
adopted  me  of  the  remedies  and  through  it 
has  i»essed  his  action  to  final  jodgmoit,  and, 
finding  that  he  has  failed  to  adopt  the  course 
or  the  remedy  which  would  have  raid«ed  the 
oecutbm  of  his  Jadgmott  the  more  effectual, 
attempts  to  inrc^  the  other  ronedy.  Where, 
fbr  Illustration,  the  holder  or  owner  of  a 
promissory  note,  which  is  secured  by  a  mort- 
gage^ elects  to  proceed  at  law  and  bo  saes 
ap(Hi  the  note,  without  relying  npoo  the 
security  of  his  mortgage,  and  has  obtained 
Judgment  which  has  become  flual,  It  has  been 
held  that  In  sach.  case  the  plaintiff  waives 
Mb  security  and  cannot  go  into  a  court  of 
equity  and  secore  relief  by  way  of  a  fore<do- 
aure.  This  proposltl«i  Is  an  essential  corol- 
lary of  one  of  the  underlying  or  fundamental 
concepts  of  the  reformed  procedure^  to  wit; 
the  prevention  of  a  multiplicity  of  Bulta 
Ould  V.  Stoddard.  54  Cal.  618. 

The  case  at  Parke  &  Lacy  Co.  v.  White  H. 
U  Oo.,  101  OaL  87,  85  Fac  442  (cited  by  ap- 
pellants here),  was  Just  such  a  case  as  the 
one  first  above  hypothetically  stated.  It  In- 
Tolved  an  action  to  recover  certain  personal 
property  or  Its  value;  said  property  having 
been  sold  or  leased  to  the  defendant  by  the 
plaintiff  under  a  written  Instrument  (^arac- 
tericing  Itself  as  a  "lease,"  providing  that 
Uie  property  should  be  transferred  to  the 
I)ossession  of  the  defendant,  that  the  latter 
for  the  use  of  the  property  should  pay  the 
lessee  the  sum  of  $3,064,  payable  In  full  on 
a  day  named  In  t^e  future  and  that  the 
property  should  become  the  property  of  the 
lessees  If  th^  paid  the  fnU  amount  stated  by 
the  time  designated,  or,  if  said  lessees  foiled 
to  pay  said  amount  at  the  time  to  which 
tte^  wwe  limited  by  the  agreement  for  that 
purpose,  or  &lled  to  comply  with  any  other 
of  the  covenants  of  the  "lease,"  they  should 
lose  all  and  any  interest  in  said  ^operty  and 
the  lease  beomie  void  and  of  no  effect.  It 
appears  that  at  the  time  ct  the  aecutlon  ot 
tfae  so-called  lease  a  mortgage  was  given  by 
<me  Hilton,  upon  certain  real  pn^ierty,  to 
secure,  with  another  obligation,  the  money  to 
be  paid  by  the  defendants  for  the  prc^erty 
In  question.  Prior  to  the  commencement  of 


the  action  Involved  In  the  aj^ieal  In  tnat 
case  the  plaintiff  brought  an  action  on  the 
note  and  mortgage,  and  therein  the  court 
gave  plaintiff  Judgment  tor  tb»  amount  of 
the  indebtedness  doe  under  the  alleged  leassi 
but  denied  a  fteedosore  of  the  mor^aca. 
The  Supreme  Court  h^  ttiat  the  instniment 
Involving  the  transfer  of  th»  po— oasion  oC  the 
pn9«ty  tp  defendants  was  not  a  lease,  but 
either  a  ooifiideted  or  oonditloaal  sale,  In 
either  of  which  cases  the  pialntM  could  not 
^evail,  since,  if  It  was  a  completed  sale^  it 
shonld  have  sued  for  the  recov^  <tf  the  pur- 
cSuse  price,  but.  If  a  omditKmal  sal^  it 
shonld  have  rescinded  the  agreenent  and 
sued  tor  the  recovery  bade  oi  the  property. 
The  plaintiff,  of  course,  could  not  claim  the 
rl£^t  both  to  the  property  and  to  the  pur- 
chase price,  "and,"  proceeded  the  oonr^  "an 
action  brought  to  recover  the  purchase  price, 
as  was  done  In  this  case,  is  a  ratiUcatlon  of 
the  sale;" 

^Is  case,  it  is  very  clear,  does  not  come 
within  the  above  cose. 

The  case  of  San  Bernardino  Invest  Co.  v. 
Merrill,  108  Cal.  400,  41  Faa  487.  also  dted 
by  the  ap]:>dlant8  here  upon  the  doctrine  of 
election,  aside  from  a  few  general  observa- 
tions as  to  the  nature  of  that  doctrine  and  tlie 
occasions  on  which  it  may  be  invoked,  has 
absolutely'  no  application  to  the  case  now  be- 
fore us. 

We  conclude  that  the  court  below  made  no 
mistake  in  allowing  the  plaintiff  to  amend  its 
complaint  (CMttwden  v.  St.  HUl,  34  Cal.  App. 
107,  166  Pad  1016).  nor  do  we  think  it  is 
shown  that  there  was  an  abuse  of  Judldal 
discretion  In  doing  so.  To  the  contrary,  nn< 
der  the  peculiar  drcum  stances  of  the  situa- 
tion, the  allowance  of  the  amendment  was 
emlneitly  proper  as  In  the  interest  of  Jus- 
tice. Alden  T.  Mayfield,  88  CaL  App.  684, 
693.  694,  166  Pa&  877. 

[S]  3.  It  is  next  contended  that  the  corpo- 
rate capedty  ot  the  piatotlff  was  not  proper- 
ly shown.  It  Is  a  w611-settled  rule  that —  ■ 

"A  mortgsgor  of  property  who  has  dealt  with 
the  mortgi^e  as  a  corporation,  and  received 
from  it  the  consideratioD  of  the  mortgage  note, 
1b  estopped  from  denying  its  corporate  ca- 
padty  in  an  action  by  the  corporation  to  fore- 
close the  mortgage."  Syllabus  In  Bank  of 
Shasta  V.  Boyd,  90  CaL  604,  84  Pac.  837. 

The  following  cases  and  authorities  also 
declare  the  rule  to  be  as  thus  stated :  Grang- 
ers, etc.,  Ass'n  T.  Clark,  67  CaL  634,  8  Pac. 
446 ;  Oregmilan  By.,  etc,  Oa  t.  Oregmi  Ify., 
etc  Co.,  22  ITed.  246, 10  Sawy.  464 ;  Cowdl 
V.  Springs  Co..  100  T7.  S.  61,  2S  L.  Ed.  647; 
dose  OreoLwood  Cemetery,  107  TJ.  8.  46% 
2  Sup.  Ot  267, 27  L.  li^d.  408;  Blgelow  on  Jfis- 
toppel,  pp.  627-629;  '  Morawets  on  Private 
OorpcHntions,  1 760;  Spiling  on  Corporations, 
I  44;  Baphak  Weill  &  Co.  v.  Crittenden,  189 
OaL  488,  78  Pac,  238;  ZYesno  Canal  ft  Irr. 
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Co.  T.  Warner,  72  OU.  879, 14  Pac.  87;  Oamp 
T.  land,  122  OaL  lfl7,  S4  VtiC  S3». 

Tb&t  flie  defiatdantB  dealt  wlttt  Uie  plaln- 
tUt  as  a  oorporaUfHi  la  Indubitably  sbown  by 
t&e  that  tbe  notea  and  tbe  mortage 
whidi  tiiey  ezecnted  in  taTor  of  plaintiff  and 
upon  which  thia  action  Is  foanded  and  the 
affidavit  attadied  to  the  mortgage  we  sign- 
ed  and  loesamably  read  1^  tbem. 

[4, 1]  4.  The  court  made  no  wror  In  deny- 
ing tbe  apiAlcattoSL  oC  tbe  defnidantB  for  a 
trial  by  Jory.  A  proceeding  or  action  Instl- 
tnted  tor  tbe  porpoee  ol  ftwecloeliig  a  m<Kt- 
gage,  either  cm  real  or  peraooal  property,  In- 
volves an  equitable  r«nedy,  and  It  la  about 
as  dementary  a  pit^OBltlon  as  is  to  be  fonnd 
In  tbe  wh<de  body  of  the  law  that  Juries  are 
allowat^e  In  the  equity  courts,  If  at  all,  wly 
as  a  matter  of  grace  and  not  of  right  Where 
a  Jury  is  invoked  and  Is  allowed  in  an  equity 
case,  It  Is  mer^  because  the  diancellor  de- 
sires its  as^tance  in  the  solution  of  tbe 
questions  of  fact  at  issue,  but  the  function  or 
c^ce  of  the  Jury  ih  sndi  a  case  is  In  nature 
and  scope  advisory  only,  and  the  Jury's  con- 
clusion or  verdict  npon  the  facts  may  be  dis- 
regarded, even  arbltrai^y,  by  the  chancellor, 
and  findings  of  fact  may  be  made  by  him  con- 
tradictory to  those  Implied  from  tbe  verdict, 
and  if  there  be  testimony  supporting  the  find- 
ings by  the  Judge,  the  decree  will  stand  im- 
mune from  disturbance,  so  far  as  the  findings 
are  concerned.  Mltdiel  v.  Gray,  8  Cal.  App. 
423,  429,  430,  97  Pac.  160;  Downhig  v.  La 
Du,  82  Oal.  471,  473,  23  Fac  202 ;  CarroU  v. 
Daniel,  95  N.  T.  254 ;  Van  Valkenburgh  v. 
Oldham,  12  OaL  App.  572,  S79, 108  Pac.  42. 

Ok  It  la  next  contoided  that  tbe  court  erred 
in  not  pnmlttlpg  the  d^oidanto  to  prove  an 
alleged  oral  warranty  made  by  tbe  plalntUTs 
agent  before  the  execution  of  the  written  or- 
der or  contract  of  sale  oa  to  tbe  capacity  or 
taorae  power  of  tbe  tractor,  and  also  by  not 
allowing  testimony  in  support  of  the  charge 
^troduced  for  the  firslf  time  In  this  case 
through  the  amended  answer)  that  Ibe  ^in- 
tUTs  agoit,  £raadulently  and  wltii  Intoit  to 
deceive  and  defraud  the  defendants,  made 
flalse  reEoesentatlons  to  tbe  defendants  as  to 
the  character,  quality,  and  capacity  of  the 
engine  and  Its  ability  to  perform  ceftaln  spec- 
ified service,  and  by  which  repress  tatlons 
the  latter,  so  it  la  alleged,  were  sideiy  In- 
fluenced and  induced  to  enter  Into  the  con- 
tract of  sale. 

The  defendants;  on  tbe  close  of  plalntifTs 
case,  proceeded  to  Introduce  testimony  In  sup- 
port of  the  averments  of  their  answer  as  to 
the  alleged  oral  warranty  and  the  alleged 
fraudulent  representations  by  which  they 
were  Induced  to  enter  into  the  contract  of 
sale,  wbereuppn  counsel  for  plalntUf  objected 
to  any  testimony  addressed  to  those  matters 
of  defense,  but  suggested  that  the  court  over- 
rule the  objections,  which  were  based  upon 
tbe  usual  general  and  also  certain  special 
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grounds,  and  so  allow  the  teetlroony  to  go  In, 
subject  to  flie  objections  made  against  It  and 
to  a  motion  by  idalntiur  to  stsike  it  out  after 
it  was  all  before  the  court  With  this  under- 
standing, testimony  m  support  of  tbe  i^eclal 
defenses  referred  to  was  admitted,  bat  was 
latw  stxldKn  oat  on  motion.  It  la  now  urged 
that  ttie  rnling  of  the  court  on  Oils  motion 
was  not  only  emmeoas  but  blg^y  pr^adldai 
to  tbe  rigbts  of  tbe  defendants  in  tbe  trial 
of  the  aetlcm.  as  oertelnly  It  would  be  if  it 
bad  been  offezcd  In  support  of  proper  iasaes 
presented  by  tbe  irteadlng  of  tbe  dtfendants. 

But  there  ace  semal  ready  answers  to  the 
ccmtentfon  Ibat  fbe  action  of  tbe  coort  in 
striking  from  the  record  the  testimony  men- 
tioned was  OToneoas. 

This  court  b^d,  in  Its  (pinion  on  the  for- 
mer appeal  of  this  case  (32  OaL  App.  194, 200, 
162  ^c.  647,  600),  tiiat  the  contract  In  ques- 
tion contained  no  warranty  that  the  engine 
was  of  SO  horse  power,  or  would,  in  its  opera- 
tion, develop  tliat  power ;  that  tbe  only  nvar- 
ranty  written  in  tbe  order  blank  for  the  m- 
gine  was  that  It  would  be  made  of  good  mate- 
rial, "and  durable  with  care,  and  be  capable 
of  doing  more  and  better  work  tban  any  other 
machine  made  of  equal  size  and  proportlona, 
working  under  the  same  condltlcms  on  the 
same  Job,  If  pr<^;>erly  operated  by  competent 
persons,  with  cMnpetent  steam  or  horse 
power,  and  the  printed  mles  and  directions  of 
the  manufacturers  intelligently  followed." 
Acting  Justice  lailson,  who  wrote  the  opin- 
ion In  that  case,  further  said  therein: 

"It  [the  order  for  the  madiinery]  would  seem 
to  bave  been  carefully  drawn  for  tbe  purpose 
of  expressly  excludrng  all  other  warranties. 
It  contains  no  warranty  as  to  the  horse  power 
of  the  engine.  The  pleading  [answer  of  de- 
fendants] did  not  allege  any  resdssion  or  offer 
to  rescind  the  contract  and  we  condude  the 
jCourt  did  not  err  in  ezdndhig  evidence  as 
to  the  horse  power  the  engine  would  develop." 

[1, 7]  The  dedsUoi  In  that  case  apcm  tbe 
question  whether  the  order  contained  a  war- 
ranty that  the  ttiglne  was  of  a  certain  capac- 
ity or  horse  power  embodies  tbe  law  of  tbe 
case  as  to  that  qaeaUim  and  is  controlling  on 
this  appeal,  notwlthatanding  Qiat  tbe  plain- 
tiff was  permitted  to.  amend  Its  complaint 
and  so  set  up  some  additional  tacts.  Weller 
T.  Brown,  25  Gal  App.  Zia,  143  Pftc.  291; 
Heldt  T.  Minor,  U3  CaL  885,  40  PaC:  700; 
Wallace  v.  Slason,  114  OaL  42,  45  Pac  1000; 
People  v.  HamUton,  103  Oal.  488. 87  Pac.  627 ; . 
All^  V.  Bryant,  105  GaL  SSO,  100  Paa  704. 
It  follows  that  the  effect  of  ttie  testinuHiy 
stricken  out  by  tbe  court  would  have  been, 
if  It  had  been  allowed  to  stand,  to  Intro- 
duce into  the  order  or  cwitract  a  provision 
which  that  Instrument  does  not  contain.  In 
other  words,  the  effect  of  tbe  testimony,  if 
allowed  to  remain  in  the  record,  would  have 
been  to  vary  the  terms  of  a  valid  written  in- 
struiuent,  which  the  law-  wUl  not  permit  to 
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be  dine,  the  pnanmptlon  being,  where  tbe 
terms  of  an  agreement  have  been  reduced  to 
writing  by  die  parties,  tbat  Bach  writing  con- 
tains all  those  terms,  from  whldi  it  follows 
that,  as  between  the  parties  and  fh^  r^re- 
sentatlves,  or  tbdr  succeasm  In  Interest, 
there  can  be  no  eviaence,  other  than  the  con- 
tents  of  the  agreement  Itself,  of  the  terms  of 
Ba<^  agreemoit  Code  GIt.  Ftoe,  i  ISOa. 
That  aectkm*  It  Is  teae,  qieelllas  oestahi 
ceptlonal  Instances  In  whlcii  erldeaace  other 
than  the  contents  of  the  oontraet  may  be 
gtven,  to  wit;  Habere  a  ndstake  or  loqiwfsc- 
tlon  of  the  writing  Is  pat  In  Issue  by  the 
pUsadlneB,  or  yrhere  the  Invalidity  of  the 
agre«ii«it  Is  the  tut  In  dl^tSb  or  wbsro 
parol  erldenoB  is  newswry  to  «^lsJu  an  ex- 
trinsic amMgal^  or  to  estabUaih  illegality  or 
fraud.  This  case,  howerer,  does  not  come 
within  any  of  those  ezceirtiOTSL  So  far  astlM 
quevtlim  <tf  warranty  Is  concerned.  It  is  not 
f<Btwrwifl  that  the  agreunnit  Is  Invalid  In  11m 
soise  In  whifdi  ttiat  word  Is  used  In  Qie  8eo> 
tbw  ot  the  Oodflh  nor  Is  it  dalmed  that  tAiere 
la  any  mistake  or  Imperfection  In  the  agree- 
ment, or  any  question  as  to  the  meaning  of 
the  words  or  lai^riuge  thereof.  Tbere  Is  no 
dalm,  nor  could  there' be,  that  tibe  contract 
la  not  precisely  what  the  parties  themselTes 
made  It  The  side  contention  Is  that  tlie 
plalntUC»  prior  to  the  executlfm  of  Qie  written 
agreement,  made  an  oral  warranty  of  the 
horse  power  and  capacity  of  the  engine  and 
that  the  defaidants  are  entitled  to  a  judicial 
decree  tncwpiHatlng  audx  oral  warranty  In- 
to the  written  agreement.  To  this  proposi- 
tion a  further  reply  Is  to  be  found  In  the  dec- 
laration of  section  1626  of  the  avli  Oode^  as 
follows : 

"The  execution  of  a  contract  In  writing, 
whether  the  law  requires  It  to  be  written  or 
not,  supersedes  all  the  negotiations  or  stipula- 
tions coDceruing  its  matter  which  preceded  or 
accompanied  the  execution  at  the  lutrument.'* 

In  Peterson  r.  Ghalx,  6  Oal.  App.  526,  637, 
90  Pac.  948,  952,  this  court,  throu^  Presid- 
ing Justice  Obfpman,  stated  the  rol^  In  ap- 
plying It  In  that  case,  as  follows; 

"The  written  contract  merged  all  previous 

negotiations,  and  is  presumed,  in  law,  to  ex- 
press the  final  understanding  of  the  parties.  If 
the  contract  did  not  express  the  true  agree- 
ment, it  was  the  claimaot's  fol^  to  have  aign- 
ed  it.  The  court  cannot  be  governed  by  any 
each  outside  consideratlonB.  Previous  and  con- 
temporary transactions  and  facts  may  be  very 
properly  taken  Into  consideration  to  ascertain 
the  anl^eet-outter  of  a  contract  at^  the  sense 
in  which  the  parties  may  have  used  partlcnlar 
terms,  but  not  to  alter  or  modify  the  plain 
language  which  they  have  used." 

See,  also,  Kullman,  Sals  ft  Co.  t.  Sugar  Ap- 
paratus Mfg.  Co.,  153  Gal.  726,  96  Pac.  868; 
Germain  Fmit  Ca  t.  Armirt>y  Co.,  163  GaL 
585,  96  Pac.  319;  Gardiner  t.  McDonogh,  147 


GliL  813,  81  Pac.  964;  Dollar  International 
Banking  Gorpw,  18  GaL  ^p^  881,  108  Pac; 
499 ;  Yuba  Manofhctorlng  Oa  Ston^  17B 
Pac.  418. 

The  rule  Is  with  slngolar  clearness  stated 
In  the  last-named  case  (Yuba  Mfg.  Co. 
Stone)  by  Justice  Burnett    The  following 
pertinent  excerpts  may  with  advantage  be 
Inonpwated  heEetn: 

"It  Is  not  disputed  by  appellant 'that  an  ad- 
ditional warranty  cannot  be  shown  to  that 
contained  In  the  written  contract,  but  ft  is  con- 
tended that  the  offer  constituted  an  effort  to. 
prove  fraud  which  operated  as  an  inducement 
to  the  ezecutiou  of  said  agreement  and  whldl, 
if  shown,  would  avoid  the  whole  contract  and 
relieve  the  appellant  from  the  apparent  lia- 
bility on  said  promissory  notes.  *  *  *  An 
'express  warranty'  means  simply  an  undertake 
ing  or  covenant  tiiat  the  thing  which  Is  the  sub- 
ject of  the  emtract  is  or  ts  not  of  a  oertsin 
quality  or  capacity.  It  Is  diffienl^  thwefore,  to 
resist  the  conduslon  that  amiiellant  sought  to 
add  to  the  warranty  contained  in  said  written  . 
Instrument.  Oft  course,  the  significance  of  the 
said  parol  assurance  was  not  changed  by  rea- 
son of  the  fact  that  It  is  claimed  to  have  been 
fraudulently  given.  Whether  the  promise  was 
made  with  or  without  a  deceitful  Intent,  its 
importance  to  appelant  arose  from  the  eowd- 
eratiou  that  it  r^ted  to  the  character  of  the 
tractcw  which  waa  to  be  famished.  Its  quality 
as  a  warranty  would  not  be  changed  or  affected 
in  the  leaat  by  alleging  that  the  representation 
was  fraudulently  made." 

Again,  it  Is  said  in  that  case^  referring  to 
the  rule  that  prior  representations  and  oego- 
tlatlOTiB  are  to  be  considered  as  having  been 
mei^^  in  the  written  agreement  and  cannot 
be  shown  or  proved  In  any  odier  wi^  tlian  by 
the  instrument  itself: 

"Manifestly,  this  consideration  does  not  pre- 
clude either  party  from  showing  fraud  ttiat 
mi|^t  vitiate  the  apparent  contract  of  the  par- 
ties. The  fraud,  however,  mast  relate  to  and 
be  cmmected  with  the  agreement  which  is  the 
basis  of  the  action. .  Herdn,  as  we  have  seen, 
the  supposed  fraudulent  representatlDn  is  en- 
tirely disconnected  from  the  actual  contract  ot 
the  parties  and  cannot  be  considered  a  material 
element  since  It  was  entirely  ignored  and  su- 
perseded by  the  written  instrument  If  appel- 
lant had  made  a  similar  allegation  aa  to  any 
of  the  facts  recited  in  said  instrument  or  bad 
shown  by  proper  averment  that  his  ^gnature 
to  the  contract  was  obtained  fraudulentiy  or 
that  he  was  deceived  as  to  the  contents  or  that 
it  did  not  contain  the  full  intent  of  the  parties, 
a  different  situation  would,  of  oourse,  be  pre- 
sented." 

The  opiidtm  in  question  then  concludes  with 
these  observations,  which  have  pertinent  and 
cogent  appUeatlon  to  the  case  befMe  ns: 

"Manifestly,  the  court,  as  far  as  possible, 
should  protect  an  Innocent  party  against  the 
fraud  of  one  seeking  to  take  an  unconscionable 
advantage;  bnt  in  this  class  of  cases,  when  the 
parties  have  deliberately  reduced  thdr  contract 
to  writing  and  have  undertaken  to  aet  forth  the 


Digitized  by 


778 


18T  PAOIFIO 


BBPOBm 


(Cal. 


character  of  the  contrlvaiice  which  Is  wtAA,  and 
there  is  no  mistake  or  frmnd  connected  with  the 
execution  of  said  instrument,  it  is  reasonable 
and  in  accordance  with  the  law  to  hold  that  the 
contract  shall  not  be  avoided  by  reason  of  some 
false  repreeentation  as  to  the  qnali^  of  the 
madbine,  wlddi  representation  the  Tendea  has 
seen  fit  to  completely  ignore  in  the  wiitten  In- 
stroment  It  is  true,  of  course,  that  a  defraud- 
ed par^  cannot  by  the  limple  'device  of  a 
written  inatimment*  be  deprived  of  the  right  to 
prove  the  fraud,  but  it  is  equally  true  t^t  he 
cannot  be  permitted  to  nolUfy  the  rule  in  re- 
lation to  written  inBtrument^  by  the  specious 
daim  that  he  was  deceived  by  certain  oral  rep- 
resentations,'* 

Nothing  can  be  added  to  what  is  said  in 
the  case  last  above  conBidered  wttb  ngard 
both  to  the  qoeatton  as  to  the  alleged  oral 
warranty  of  the  engine  and  the  dalm  and 
allegatlMis  of  frandnloit  w^raaentatlooB  by 
tte  agHit  oi  sdalntm  to  flke  deCendaiitB  to  In- 
duce Oton  (and  wbldt  Ouy  nllsge  did  induce 
-  tbem)  to  enter  Into  Uie  contract  ot  sale  In- 
ndved  herein.  We  may,  however,  with  pro- 
prlety  here  refer  to  some  very  recent  Cali- 
fornia cases  wbidi  declare  tbe  law  to  be  as 
It  la  stated  and  applied  In  tbe  case  last  above 
considered,  namely:  HeUnw  v.  Onns,  178 
PacL  860;  tbe  (q;>inlc«i  by  Mr/  Justice  Shaw: 
Madera  Sugar  Fine  Co.  v.  Llvermor^  175 
Pac.  456;  De  Laval  Dairy  Co.  v.  Talbott,  175 
Pac.  83. 

[8]  But  we  may  further  suggest  that  ae> 
cording  to  the  facts  of  this  case  and  tbe  au- 
thorities, the  defendants  waived  the  alleged 
fraud  and  miarepresentatlMi  as  to  the  capac- 
ity and  power  of  the  engine  wbldi  they 
chaige  were  made  by  the  agent  of  plaintiff 
who  negotiated  the  sale^  and  whldt  they  al- 
lege and  attempted  to  prove  Influenced  and  In- 
duced them  to  enter  Into  the  contract,  and 
are  estopped  from  raising  the  Question  of 
fraud  in  this  case. 

The  evidence  which  was  presented  tbe 
defendants,  but  which  was  stridden  from  Ibe 
record,  showa  that  they  received  the  engine 
on  the  5th  day  of  July,  1912,  and  Immediately 
put  tbe  engine  to  use;  that  ^ey  then  dis- 
covered that  It  not  only  failed  to  develop  tbe 
80  horse  power  whi<^  they  alleged  that  tbe 
plaintiff  warranted  its  capacity  to  be,  but 
failed  to  work  at  all — at  least  satisfactorily. 
Notwithstanding  their  knowledge  of  these 
facts,  they  retained  the  engine,  and  it  la  not 
made  to  appear  that  they  made  any  complaint 
of  the  failure  of  the  engine  to  measure  up, 
as  to  power,  to  the  representations  which 
tb^  claim  were  falsely  made  by  the  plain- 
tiff as  to  the  capacity  or  power  of  the  tractor 
until  the  17th  day  of  November,  1912 — a 
period  of  over  four  months  after  tbey  had  re- 
ceived the  engine  and  attempted  to  work  it — 
when  they  addressed  to  the  plaintiff  a  letter 
in  lAlcb  tbey  said: 

"As  wo  have  had  a  very  poor  year  with  our 
contracts,  we  will  not  he  able  Co  pay  note  due 


on  November  1,  1912.  We  woald  Wn  to  ar- 
range if  possible  to  have  all  payments  extend- 
ed one  year,  as  that  will  give  ns  a  diance  to 
get  some  kind  of  work  for  the  tractor,  as  it 
was  a  total  failure  on  oar  wood  contract  and 
by  trying  to  haul  with  it,  we  only  got  oat  about 
V6  ot  oar  contract  this  season." 

Hie  letter  then  proceeded  to  say  tbat  fba 
engine  would  not  do  the  work  as  guaranteed, 
etc.,  but  this  Is  not  material  to  tbe  present 
consl  deration. 

Tbe  defendants,  by  the  contract  wm  glvra 
ten  days  within  which  to  test  the  engine,  and 
if  within  ttiat  time  tUey  dlaooreMd  tbnt  It 
fSlled  to  meet  the  tamn  ol  any  vmrtanty 
contained  in  tbB  contract,  tbey  likewise 
agreed  to  give  plaintiff  written  notice  there- 
of at  onoa  Tbe  contract,  aftur  provisions 
rating  to  tlie  dnty  ot  tt»  ^alntlff  on  leoelT- 
Ing  such  notice  tKan  the  deftndants  and  ob- 
ligating the  former  to  make  its  warranty 
good,  further  provides : 

*TaIliire  to  so  make  sndi  trial  or  to  give 
snch  notlee  In  any  respect  shsS  he  eonelnalTe 
evidence  of  due  folflilmeBt  of  wananty  <nt  the 
part  of  said  company  and  that  tiie  nudiinoy 
is  satisfactory  to  the  pnrdiasers,  and  tiie  com- 
pany shall  be  released  from  all  liability  under 
tbe  warranty.** 

Tbere  is  not  in  tbe  record  or  tb&n  was  not 
offered  any  evidence  whatever  that  the  de- 
fendants gave  plalntlfla  any  written  notice  of 
the  defectiveness  of  tbB  tractor  In  any  reapeet 
except  such  notice  as  may  be  extracted  from 
their  letter  of  Novemt>er  17,  1912,  above  re- 
ferred to,  and  manifestly  tbat  was  not  tbe 
notice  required  by  the  agreement  of  tbe  par- 
Uea 

It  is  very-<dear  fixHu  the  forgoing  state- 
ment  of  the  situation  that  the  defendants 
waived  any  fraud  wblidi  they  dalm  might 
have  characterised  the  tranaactlon  before  It 
CDlminated  In  the  execution  of  the  written 
contract,  or.  perhaps,  more  pn^rly  speak- 
ing, waived  the  right  to  raise  the  questic«i 
of  fraud. 

"A  defrauded  party,"  says  tbe  Supreme 
Oourt,  in  Buhl  v.  Mott,  120  CliL  668,  677,  53 
Pac.  S04,  307,  "has  but  one  Section  to  restdnd. 
and  be  must  ezerdse  that  election  with  rea- 
sonable promptness  after  discovering  tbe 
fraud.  Damls  v.  Jones,  44  N.  J.  SBq.  61S  [14 
Atl.  913],  6  Am.  St  Bep^  899.  Delay  In  rescis- 
sion is  evidence  of  a  waiver  of  the  fraud  and 
of  an  election  to  treat  the  contract  as  valid. 
Any  acts  evincive  of  an  Intent  to  abide  by 
the  contract  are  evidence  of  an  affirmance  of 
tbe  coutrart  and  of  a  waiver  of  a  rig^t  of 
rescission.  Delano  v.  Jacoby,  96  GaL  275 
[81  Pac.  290],  87  Am.  St  Bep.  201 ;  Marten 
V.  Bums  Wine  Co.,  99  OaL  835  [33  Puts. 
1107];  BaUey  v.  Fox,  78  CaL  389  [20  Pac 
868] ;  Bach  v.  Tnch,  126  N.  Y.  63  [26  N.  E. 
1019];  Crooks  v.  Nlppatt,  44  Minn.  289  [46 
N.  W.  849];  PearsoU  r.  Oiapln,  4i  Pa. 
St 
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«l>are  Is  <nl7  ded&ratory  of  die  ntle  of 
oar  Oode  ((^r.  Oode>  f  16ai}»  apitUed,  bovOTw, 
to  a  litiUitlon  sadL  as  we  Ood  bore.  Tbe 
section  that  a  par^  to  a  contract  "must 
resdnd  tnxnnptl;,  upon  dlacoTerlng  tbe  fiicts 
wlildi  entitle  blm  to  reeclnd.  U  he  Is  free 
tnm  dnrem,  menace,  undue  Influence,  or  dla- 
ablU^.  and  is  aware  of  Ids  rl^t  to  rescind." 
niere  is  no  question  of  undue  influence,  men- 
ace, or  like  obatades  to  the  tree  exercise  of 
tbe  will  menttoned  by  said  section  in  Qds 
case.  Tbe  letter  of  tiie  deCandants  of  Notko* 
ber  17, 191:%  cannot  Jnstty  be  eonstmed  to  be 
less  than  an  affllrmAce  of  tbe  contract  In 
other  word^  said  letter  and  the  expcesalona 
it  contains  were  "erindTe  o€  an  Intent  to 
abide  by  the  contract,*'  and  fimrefore  ocmsll- 
tnted  evidmoe  of  a  waiver  of  the  right  of 
res^sltm. 

It  is  wholly  nnneceauiy  to  rnidtlply  cases 
lllastrating  the  application  of  the  principle 
nnder  discussion.  In  onr  own  state  reports 
may  be  found  many  such  cases  other  than 
those  cited  aborei 

We  can  perceive  no  possible  ground  upon 
which  the  appellants  may  expect  to  prevail 
In  this  oase  under  its  drcnmatancea  as  they 
are  shown  here  and  as  tbey  were  shown  by 
tbe  record  In  the  case  <m  ttie  tcxmee  appeal. 
If  fliey  became  parties  to  a  bad  bargain,  it 
Is,  €t  oonrse,  to  be  greatly  d^recated  Uiat 
they  were  not  fortunate  enough  to  reHere 
themselyes  from  the  ill  oonaeaoenoes  there- 
of. But  when  a  person  Is  hired  or  otherwise 
led  Into  a  business  engagem^t  or  a  cmtract 
which  ist  as  to  him,  unconscionable  or  in- 
eauitable  <and  we  are  not  to  he  nnderstood 
as  intimating  that  upon  the  record  we  are 
Justified  In  saying 'that  this  is  (tf  that  Class), 
be  must,  before  he  can  Justly  expect  eqnily 
to  extoid  to  him  her  protecting  band,  exer- 
cise a  proper  degree  of  vigllanoe  and  act 
prranptly  after  he  has  discovered  that  an  un- 
consdentioas  advantage  has  be&i  taken  of 
him  in  the  transaction,  to  the  end  that  not 
<mly  may  tbe  wrong  whidi  has  thus  been 
Inflicted  upon  him  be  redressed  but  that  the 
rights  of  the  other  party  to  the  agreement,  if 
rights  he  has,  may  be  preserved,  or  he  be  re- 
stored as  near  to  statu  quo  as  the  drcum- 
Btances  of  the  situation  will  permit  and  in 
equity  Justify.  The  defendants  here,  as  we 
have  shown,  not  only  slept  upon  their  rights, 
but  by  their  conduct  gave  the  plaintiff  the 
right  to  believe  that  the  bargain  was  satis- 
factory to  them.  They  knew  what  their  con- 
tract was  and  had  ample  OHwrtunlty  to  sub- 
ject to  a  practical  test  the  machinery  they  had 
purcliased,  and,  indeed,  did  try  out  the  en- 
gine on  numerous  occasions;  yet  they  took 
no  timely  st^  looking  to  a  rescission,  but, 
after  testing  the  caiwclty  and  power  of  the 
tractor,  they  kept  the  machine  and  asked  for 
an'  »tensl<«i  of  the  times  for  payments  on 


the  purchase  prioh  Tims  they  failed  to 
bring  themselves  even  within  the  shadows  of 
a  court  of  equity,  and  it  does  not  lie  in  their 
mouths  to  complain  of  a  f|n«w*m«  into  which 
Qiey  alone  have  brought  thans^ves,  assum- 
ing that  the  merits  of  the  transaction  as  such 
are  on  their  sida 
The  Judgm^t  appealed  from  is  afflrmed. 

We  ooncnr:  ELUSON,  Presldhig  Judge 
pro  tern.;  BUBNBTT,  J. 


ANTHONY  V.  TAEPLBT.   <C9v.  2972; 
S.  F.  OOM.) 

(DiBtriet  Court  of  Appeal,  Fiiwt  District,  Divi- 
sion 1.  Oallfnnia.  Dec.  17,  1919.  Opinlim 
of  Sopreme  Court,  In  Bank,  Dmying  Hear- 
ing  Feb.  18,  1920.) 

1.  JQDOIONT  «t»818(7)— RECOSD  OW  VOBXIOK 

jrooicrKT  UAT  Bs  ii(pea6hbd  bt  wipxticm 

or  uoK  or  JTTBisnxOTioif. 
ThB  reooid  of  a  Jndgmait  rendered  la  an- 
other state  may  be  impeadied  by  extrlnsle 
dence  that  tbe  facto  necessary  to  give  the 
court  pronouncing  It  Jurisdiction  did  not  exists 
and  this  Is  true  although  the  record  sought  to 
be  impeached  may  recite  the  jurisdictional  facta. 

2.  Bvxmmai  ^eaiSOCDr^WB  or  womaa 
STAras  PBBSuimi  TO  BS  saia  as  xhosb  or 

FOBUU. 

When  not  made  to  appear  to  the  contrary, 
the  laws  of  another  state  are  legally  presumed 
to  be  the  same  as  those  of  the  forum. 

8.  Divowa  i»aBM— BmnmoB  or  rxAumrr 

KCST  Bl  BONA  rXDI. 

In  Older  to  entitle  me  to  maintain  a  di- 
vorce  actioo,  residence  must  be  bona  flde^  and 
tbe  mere  going  Into  another  state  with  the  In- 
tention of  returning  when  the  divorce  bas  been 
procured  Is  not  the  establishment  of  a  bona  ftde 
residence  or  domicile  there. 

4.  DIVOBCK  «=9329— FOBEZQR  JUDGMENT  81- 
OCBED  BT  J  BAUD  HOT  BIRDIITO. 

Where  a  resident  of  California  went  to  Or- 
egon and  did  not  take  up  a  bona  fide  residence 
there,  but  remained  there  only  for  the  purpose 
of  obtaining  a  divorce,  with  tbe  Intention  to*re- 
tum  after  tlw  divorce  was  grsnted,  a  decree 
of  divoroe  rendered  In  Oregon  Is  not  binding 
and  is  not  oondusive  in  Calitetnla;  there  be- 
ing no  evidence  to  show  that  the  laws  of  Oregon 
differ  from  the  laws  of  Oalifomla  cm  tiie  sub- 
ject 

On  Hearing  In  Supreme  Court 
Sb  Pabbnt  and  child  4s»2(S)— Good  or  child 

IS  COHTBOLLIHa    FOBCB  XIV  DXBIOnNa  US 

oubtodt;  "pbopxbtt." 
A  child  is  not  property,  but  Is  a  dtiien  of 
tbe  state,  and  the  good  of  the  child  Is  regarded 
as  tbe  controlling  force  in  directing  its  custody, 
and  the  courts  wUl  always  look  to  this  rather 
than  to  the  whims  and  cainicca  of  ito  parents. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrasss,  Birst  snd  Second  SMles,  Prop- 
ertar.J 
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ft.  TUDGICEITT  4=9818(1)— FOBKiaiV  JU1>01fBlVT 
A8  TO  CUBTODT  of  CHILI)  DOBB  NOT  VKKCL.VB* 
nCQUIBT  AS  TO  BEST  IHTEBS8TS. 

Obild  being  within  the  Jariadictloa  of  tin 
state  courts,  they  an  not  precluded  by  any 
jndsment  or  order  of  a  sister  state  from  inquir- 
ing into  and  determining  in  its  own  b^alf  what 
are  the  best  interests  <d  the  chfid  as  regards  its 
castody. 

Appeal  from  Sirperlor  Court,  Alameda 
County ;  Joe^  S.  Koford,  Judge. 

Actloa  by  Thomas  M.  Anthony  against  Ef- 
fle  Tarpley.  An  order  granting  a  temporary 
Injunctjon  la  reversed  in  the  District  Court 
of  Appeal,  First  District,  Division  1,  and  a 
hearing  is  denied  In  0w  Supreme  Court. 

Donahue  &  Hynes  and  3.  W.  Dlguan,  all 
of  Oakland,  for  appellant. 

W.  B.  Bln^rt^  of  Oakland,  fbr  re^pond- 
enL 

WASTB,  P.  J.  The  plalntur  and  deCandant 
were  formerly  husband  and  wifa  The  de- 
fendant, as  plalntur.  procured  a  decree  of 
divorce  In  the  circuit  court  nt  the  state  ct 
Oregon,  in  1818,  whereby  she  was  awarded 
the  custody  of  Dorothy  Antbcmy,  the  7  year 
old  minor  diUd  ot  tbe  parties.  By  die  de- 
cree, also,  tbe  defendant,  the  idalntUf  here, 
was  granted  the  privilege  of  visiting  the 
cliild,  and  having  her  with  hSm  at  reasonable 
times,  he  to  contribute  the  sum  of  |1S  per 
month  for  bw  malntaiance  and  support  un- 
til she  should  arrive  at  the  age  of  18  years. 
Plaintiff  oranmoiced  this  action,  alleging  that 
tlie  d^endant  has  not  complied  with  the  pro- 
riaions  of  the  decree  and  that  she  is  prepar- 
ing to  leave  Oallfomla  and  intends  to  take 
the  <dilld  with  her  to  reside  permanently  out- 
side the  stata  He  asks  the  court  to  fix  the 
rights  and  privileges  of  the  parties  pursuant 
to  the  decree  of  divorce  rendered  in  the  Or- 
egon court,  and  prays  for  an  order  pndklblt- 
Ing  and  enjoining  defendant  from  removing 
the  child  from  this  Jurisdlctlou. 

On  an  order  to  show  cause  the  lower  court, 
after  requiring  a  bcnid  in  the  sum  of  $1,000 
from  plalntifF,  granted  a  temporary  Injunc- 
tion restraining  tbe  defendant  from  removing 
the  diHA  from  the  state  of  California  during 
the  pendency  of  the  action  and  until  the 
further  order  ot  the  court.  From  this  order 
the  defendant  anneals,  contending  that  tbe 
complaint  wholly  falls  to  state  a  cause  of  ac- 
tion for  equitable  or  any  relief  and  that  the 
court  erred  In  granting  the  injunctive  order 
herein.  This  contention*  we  think,  must  be 
upheld. 

It  appears  from  the  complaint  that  for 
several  years  after  their  marriage  the  plain- 
tiff and  defendant  resided  in  the  county  of 
Alameda,  in  this  state^  and  were  so  residing 
on  S^tember  20, 1B17.  On  that  day  defend- 
ant went  to  the  state  of  Oregon  to  remain 


temporarily  for  the  purpose  of  attending  to 
business  affairs  In  whlcb  she  was  Interested. 
It  was  onderatood  between  plaintiff  and  her 
that  she  would  return  to  Alameda  county. 
Instead  of  returning  to  Oalifornla,  howew, 
on  May  22,  1918,  she  commenced  an  action 
against  her  husband,  plaintiff  here,  In  the 
circuit  court  ot  the  state  ot  Oregon,  in  and 
for  the  coun^  of  Multnomah,  seeking  a  de- 
cree of  divOTce,  togethw  with  alimony  and 
the  custody  ot  the  minor  cbUA.  Plaintiff,  as 
the  defendant  In  tba  divorce  action,  so  he 
alleges  in  his  complaint,  altbon^s — 

"a  resident  <^  the  state  of  OaUfmmia.  appeared 
in  such  action  in  tibe  state  of  Oregon  by  and 
through  counsel  duly  authorised  tor  the  pur- 
pose, and,  in  order  that  the  plaintiff  in  that  ac- 
tion might  obtain  a  decree  of  divorce^  and  such 
relief  by  way  of  alimony  and  otherwise^  as  more 
fully  appeals  from  the  decree  of  the  said  cir- 
cuit court  of  the  state  of  Oregon,  hereinafter 
mentioned  and  referred  to,  authorised  his  coun- 
wA  to  enter  into  an  nndarstandlDg  and  agree- 
ment with  counsel  fw  the  lOalnftlff  in  that  ac- 
tion, and  did  agree  with  plaintiff  that  she  mi^t 
be  allowed  to  take  a  decree  of  divorce  in  said 
action  uncontested,  upon  the  condition  and  with 
the  understanding  Ihat  the  plaintiff  In  that  ac- 
tion, defendant  herein,  should  have  and  should 
be  given  the  custody  of  said  minor  child,  Dor- 
othy Anthony*  and  the  defendant,  plaintiff  in 
this  action,  shonld  be  granted  ttM  privilege  of 
visiting  said  tMld  and  having  her  with  him  at 
reesonaUe  times  and  that  he  should  contribute 
the  snm'  of  f  16  per  month  for  the  maintenance 
and  support  of  said  diild  until  she  dioold  ar- 
rive at  the  age  of  18  years;  it  being  always 
understood  and  agreed  between  the  parties  that 
plaintiff  intended  to,  upon  receipt  of  such  decree, 
and  would  and  should,  return  to  the  county  of 
Alameda,  stete  of  Oalifomia,  tiw  place  ot  res- 
idence of  plaintiff;  and  ^«^tlC  now  avers  thst 
defendant^  raiddeAee  within  tlie  state  of  Oregon 
during  liis  poiod  above  mentioned  wherein 
said  divorce  proceeding  was  had  was  tnnporaiy 
only  and  always  with  the  intention  and  un- 
derstanding that  she  should  and  would  return 
to  the  state  of  California." 

Pursuant  to  this  understanding  and  agree- 
ment, so  the  plaintiff  further  alleges,  the  de- 
cree of  divorce  was  duly  t^ven  and  entered 
in  the  Oregon  court  In  the  wife's  favor,  and 
the  custody  of  the  diild  was  awarded  to  her. 
Upon  the  entry  of  this  decree  the  defendant 
at  once  left  the  state  Oregon  and  returned 
to  Alameda  coun^,  when  she  immediate 
remarried,  and  whoe  siie  and  the  ddld  have 
since  resided. 

[1]  Appellant  coat^ds  that  these  allega- 
tions clearly  show  that  the  divorce  was  pro- 
cured by  the  parties  through  a  collusive  and 
fraudulent  agreemrat  while  nelthw  party 
was  a  resident  ot  the  state  of  Oregon.  The 
respond^  I^aces  r^lance  upon  the  provi- 
sions of  the  C<Histituti<m  of  the  United 
States,  whldb  provides  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the 
*   *  *  Judicial  proceedings  ot  every  oth- 
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er  stated  (O.  S.  Oonst  art  4,  |  1).  and  up* 
cm  seetlfHi  1018  of  the  Code  of  CUtU  Proce- 
dure, wUch  provides  that  "the  effect  of  a 
Judicial  record  of  a  Bister  state  la  the  same 
Sn  this  state  as  In  the  state  wh^  it  was 
made,  except  that  it  can  only  be  enforced 
here  by  an  action  or  special  proceeding,  and, 
essept,  also,  that  the  anthorf^  of  a  guardian 
or  onninitte^  an  ueeutMr  or  admln- 

Istrator*  does  not  extend  heyond  the  Jurls- 
dietloii  of  tbB  soTsrmnent  undor  which  he 
was  InTsstBd  wldi  Us  authority."  Sndi  mo- 
nUlam,  lKnram»  s^  tHe  Svprane  Ooort  of 
the  United  State»— 

"establiah  a  rule  of  evidence,  rather  than  (tf 
jarisdiction.  While  di«y  make  the  record  of  a 
jndsment,  rendered  after  due  notice  In  one 
state,  eondoslTe  evidence  in  the  oourta  of  anoth- 
er stats,  or  of  the  United  States,  <tf  the  matter 
adjn^ced,  they  do  not  affect  the  jurisdiction, 
either  of  tbe  court  ift  which  the  Jud^eut  ie 
rendered,  or  of  the  ctMirt  in  which  It  is  offered 
in  evidence.  Judgments  recovered  in  one  state 
of  the  Union,  when  proved  in  the  courts  of  an- 
other government,  whether  state  or  naticoal, 
within  the  United  States,  differ  from  Judgmemts 
recovered  in  a  foreign  oountry  in  no  other  re- 
spect than  In  not  being  re-examinable  on  their 
merits,  nor  impeachable  for  fraud  in  obtaining 
them,  if  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  of  the  parties;  Banl^  v.  Don- 
oshue.  lie  U.  B.  1,  4  [6  Sup.  Gt  242.  29  I« 
Ed.  6361."  Andrews  v.  Andrews,  188  U.  S. 
14.  80,  28  Snpw  (^37.  242  (47  L.  Kd.  866). 

Jurisdiction  must  exist  as  a  fact  The  rec- 
ord of  a  Jndgment  rendered  In  another  state 
may  be  collaterally  ^mpeadied  toy  eztrlnslo 
evidence  showing  that  the  fhcts  necessary 
to  g^ve  the  court  pnmonnclng  it  jurisdiction 
did  not  ^dst;  and  this  Is  true  althon^  the 
record  sooght  to  be  impeached  may  recite 
the  jurisdictional  facta.  In  re  James,  90  OaL 
874,  877,  88  Paa  1122,  37  Am.  St  Rep.  60; 
In  re  Gulp,  2  Oai.  App.  70,  81,  83  Pac.  89. 

[2,  II  We  are  unable  to  agree  with  re^nd- 
ent  that  the  Oregon  court  hsd  jurisdiction 
of  the  parties  and  of  the  subject-matter  of 
the  divorce  action.  The  allegations  of  the 
complaint  before  us  clearly  show  that  it  did 
not.  When  not  made  to  appear  to  the  con- 
trary, the  laws  of  Oregon  are  legally  pre* 
sumed  to  be  the  same  as  ours.  Wills  T. 
Wills,  166  Cal.  629,  632,  187  Pac.  249.  In 
cT^er  to  Mtltle  one  to  maintain  a  divorce 
action  the  residence  must  be  bona  fJdo.  Go- 
ing into  another  state  with  the  Intention  of 
returning  to  this  when  the  divorce  has  been 
procured  Is  not  the  establishment  of  a  bona 
flde  residence  or  domicile.  Bennett  t.  Ben- 
nett, 28  CaL  600.  As  distinguished  from  le- 
gal domicile,  mere  residence  within  a  pap- 
tlcnlar  state  of  the  plaintiff  In  a  divorce 
cause  brought  In  a  court  of  sndb  state  la  not 
sufficient  to  confer  jurisdiction  upon  such 
court  to  dissolve  the  marriage  relation  exist- 
ing betwerai  the  plaintiff  and  a  nonrestdent 
defendant   Haddodc  r.  Haddo(^  201.  U.  8. 


S62,B88,2eBlip.Ot626,G0L.Bd.  867.  S 
Ann.  Oas.  1.  The  Supreme  Court  of  the  Unit- 
ed States  has  h^d  in  a  number  of  cases,  in- 
whidi  tt  was  sou^t  In  one  state  to  enforce 
a  decree  of  divorce  rendered  In  another  state, 
and  in  which  the  authority  of  the  due  faith 
and  credit  clause  of  the  Constitution  was  in- 
voked,  that  when  it  Is  established' that  at  fbe 
time  the  divorce  proceedings  were  commenced 
the  plaintiff  In  the  proceedings  had  no  b<nu 
flde  dtHnlclle  within  the  state  where  the  de- 
cree was  rendered,  the  question  of  jurisdic- 
tion was  apea  tor  consideration,  and  Quit, 
as  in  any  event  domleUe  was  essential  to 
conl^  jurisdiction,  ttie  doe  ftdth  axtd  credit 
danae  did  not  reqidTe  recognltlim  of  such 
decree  outside  ttie  state  In  which  tt  bad  been 
rendered.  r.  Bell,  181  U.  S.  ITS,  21  Sop. 
Ot  6S1,  46  Ii  Bd.  804;  Btrettwdlf  v,  Strelb- 
wolf,  181  n.  S.  179,.  21  Sup.  Ot  698,  46  L. 
Bid.  807 ;  Andrews  Andrem,  sopra ;  Fer- 
ry    Troy  Laundry  (D.  a)  288  Fed.  867,  86D. 

[4]  U  appears  frnn  tbB  cnmidaint  In  this 
action  (and  with  Hie  fkcta  as  Oiere  presmted 
we  are  alone  dealing)  that  the  defendant, 
when  sbe  went  into  the  state  of  Oregon,  was 
merdy  a  sojourner  there  nnfll  her  divorce 
was  obtained.  Consequently,  there  is  no 
force  In  fbe  argoment  of  re^Kmdent  Huit  the 
Or^W  oomt  had  }ntladtcti<m  of  the  partle& 
fincb  assertion  must  necessarily  rest  upon  the 
tact  tiiiat  the  plalnttfl  an;>eared  as  detaidant 
In  the  dtvoree  action  and  cnumited  to  flie 
making  of  the  decree;  In  the  two  cases 
dted,  Ben  BeU  and  Strettwolf  t.  8t«Bl^ 
woU;  8iq>ni,  Jurisdiction  was  conferred,  as 
lar  as  it  could  be  given,  by  Uie  appearance 
of  the  plaintiff  who  brought  flie  snlt  In 
Andrews  v.  Andrews  the  court  hdd: 

That  the  decision,  in  the  former  cases,  "that 
there  was  no  jurisdiction  because  of  the  want 
of  a  bona  fide  domicile  was  a  ruling  that  In 
its  absence  there  could  be  no  Jurisdiction  ovw 
the  subject-matter  Irrespective  <tf  the  appear- 
ance of  the  party  by  whom  the  suit  was  brought^'; 
and  that  "it  Is  obvious  tJiat  the  inadeQuaey  of 
the  api>earanoe  or  coDsent  of  ime  person  to 
ccmfer  jurisdiction  over  a  subject-matter  ■  not 
resting  on  mnsent  indui)efl  mwessarOy  |the 
want  of  power  of  both  parties  to  endow  the 
court  with  jurisdiction  over  a  sobject-mattw 
which  appearance  or  consent  could  not  give." 

As,  according  to  13ie  oranplalnt,  n^thw 
of  the  parties  to  the  divorce'  action  had  a  le- 
gal domicile  In  the  state  of  Oregon,  the  want 
of  jurisdiction  in  the  court  of  that  state  to 
entertain  the  divorce  action  is  dear.  Hub- 
ner  v.  Hubner,  67  Or.  667,  660, 136  Pac  667. 

r<H:  another  reason  the  position  of  the 
appellant  must  be  upheld.  The  plaintiff  is 
not  In  court  asserting  that  the  welfare  and 
best  Interests  of  the  minor  require  the  inter^ 
position  of  the  strong  arm  of  the  chancellor, 
but  Is  seeking  to  "enforce"  the  divorce  decree 
lest  he,  the  father,  be  caused  "great  and  Ir- 
reparaUe  injury."    Be  asks  that  his  own 
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"rights  in  ttae  premlBee*'  be  fixed  and  deter- 
mined. He  aaaam  to  rely  on  tbe  inumptloD 
itbat  paraits  haTO  some  j/rapextir  rltfits  In 
cbUdreo,  a  doctrine  Justly  repudiated  by  the 
eoorta.  Cue  oC  Bart,  26  Kan.  216,  87  Am. 
It«p.  2S6b  Tbia  otder  made  by  tbe  Or^^ 
court  1b  Impotent  for  the  desired  parpoee.  A 
foreign  decree  baa  no  efficacy  outside  the 
jurisdiction  in  wbidi  it  was  given.  It  will 
not  be  enfinoed  here,  unless  a  judgment 
thereon  may  be  recovered  in  this  state. 
Brown  v.  Campb^.  100  CaL  635.  646,  86  Pac. 
43%  88  Am.  St  Rep.  814 ;  Lynde  t.  Iff nde, 
181  n.  S.  183,  187,  21  Sap.  OL  665,  46  L.  Bd. 
8ia  No  judgment  can  be  predicated  npm 
an  order  of  tba  court  of  another  state  con- 
tained in  a  decree  of  divorce  in  relation  to 
tbe  custody  oC  a  cUld.  Swdi  ord»  is  not  a 
finality  in  any  sense  of  the  word.  It  does 
not  preclude  the  court  granting  the  order, 
as  long  as  the  minor  is  within  its  Jurisdic- 
tion, from  Tarytng  or  modifying  its  decree 
in  that  respect,  from  time  to  time,  as  dr- 
cum stances  diange.  It  was  therefore  not  in 
any  sense  a  final  Judgmwit.  I^nde  v.  Lynde, 
supra.  In  such  matters  tbe  court  la  vested 
with  an  extaisiTe  discretion.  The  good  of 
the  child  is  regarded  as  the  con  treeing  force 
in  directing  Its  custody,  and  the  courts  wlU 
always  look  to  this,  rather  than  to.the  wlilms 
and  caprices  of  the  parties.  Crater  r.  Orater, 
135  Cai.  633.  634.  67  Pac.  lOlO;  Mack  t. 
Mack,  01  Or.  614,  616,  170  Paa  567.  Tbe 
child  is  not  property,  hut  a  dtlsen  of  the 
state>of  Oallfwnia,  and  as  such  la  peculiar- 
ly under  its  guardiansliip  and  subject  to  Its 
supervisory  control.  Ttie  child  b^ng  within 
this  Jurisdiction,  the  courts  ot  the  state 
are  not  pre<duded  by  any  Judgment  or  order 
of  a  sister  state  from  inquiring  into  and  de- 
termlDiog  in  its  own  behalf  what  are  the 
best  interests  of  the  child.  In  re  Alderman, 
157  N.  C.  607,  612.  73  S.  B.  126,  39  C  lU  A. 
(N.  S.)  088;  Avery  v.  Avery,  33  Kan.  1,  6 
Pac.  418,  422,  62  Am.  Bep.  623 ;  In  re  Gulp, 
2  Cal.  App.  70,  83  Paa  80,  and  particularly 
tile  concurring  <^)lnlon  of  Mr.  Jnstloe  Mc- 
Laughlin. 

The  precise  question  we  are  now  consider- 
ing was  before  the  8iq>reme  Court  of  Texas 
in  WUson  v.  Elliott,  06  Tex.  472,  76  S.  W. 
368,  97  Am.  St  Bep.  928.  It  was  there  held 
that  courts  of  tiiat  state  should  not  be  ham- 
pered In  matters  reepectlng  the  custody  of  a 
cmid  by  a  previous  decision  In  another  state 
or  territory,  but  such  questions  should  be 
determined  in  aocordance  with  the  rules  and 
policy  of  that  state  in  sudi  matters.  The 
action  of  the  lower  court  in  giving  effect  to 
a  decree  of  the  territory  of  New  Mexico  was 
^keretoie  reversed.  See^  also,  Legate  v.  Leg- 
ate, 87  Tex.  248,  23  S.  W.  281 ;  AUen  T.Allen, 
105  N.  Y.  628,  U  N.  E.  143. 

The  cmtentlMi  of  appelant  that  the  com- 
plaint Is  Insufficient  In  Us  statemwt  iMt  facta 


Is  ooRec(^  and  file  Unnr  oout  erred  In  grant- 
ing any  relief  baaed  tbecaon. 
TbB  order  appeiiled  txaa  Is  rerened. 

We  concur:  BICHABDS,  J;  KEBBIO- 
AN,J. 

Opinion  of  Supreme  Court,  In  Bank,  Doiy- 
Ing  Hearing. 

PER  C17RIAM.  Cl>  I]  The  application 
for  a  bearing  In  this  court  after  dedslon  by 
the  District  Oourt  of  Appeal  of  the  First  Ap- 
pellate District  Divlslcn  1,  is  dmled  upon 
the  ground  last  discussed  In  the  oidnion,  and 
entirely  without  referoice  to  any  question  of 
the  validity  of  the  Oregon  decree.  No  ques- 
tion whatever  was  raised  in  tbe  brle^  as  to 
the  validity  of  this  decree  the  dlscoasion 
rdating  thereto  in  ttie  opinion  is  not  es- 
soitial  to  the  decision,  and  we  are  not  pre- 
pared to  ai^)rove  what  Is  said  In  tbe  ofdnim 
on  this  question. 


JOHNSON  et  al  t.  HENDRTCK.  (OIv.  8126.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  Oalifomla.  Dee.  20,  1919.) 

1.  MuwtcgiL  coapwanowB  *»70«(5)— En- 
DBirca  HUfnoiXHT  to  boppobt  sbcovbbt  vob 

ZKTUBZES  nOK  AVTOU^fpJt  OOIXIBZOir  At 
STSBXT  IHTBaaKOIIOir. 

In  actioo  for  Injuries  In  automobile  colli- 
lion  at  a  street  inteneclian,  vridsmce  Mid  soffi- 
dttit  to  support  a  verdict  negativing  eontribu- 
toiy  negligence  of  plaintiff,  and  estaUUuug 
neirtisenoe  of  defoidant,  under'a  txtJ&e  rule 
giving  plaintiff  the  right  of  mar. 

2l  Afful  and  xBira  «a»l008—innnm  ox 
oonmoinie  cvmazccB  oovcuTstvs. 
A  vwdlet  of  a  Jury  bssed  upon  oonffietlDg 
evidence  is  conclusive  on'appeaL 

8.  Damaobs  «=>1S1(8)  —1096  hot  szOBsaivn 

TOa  INJUBIBS  to  AUf  ARO  BBUlSXa 

A  verdict  of  9606  was  not  so  excessive  for 
bmiseB  and  an  injury  to  an  arm  ttf  a  fonale, 
wMdli  rendered  it  diffiealt  to  flex  and  extend  tbe 
arm,  as,  to  diow  that  the  Jury  was  laipropMly 
influenoed  hy  pasaion  or  ^«Jndie^  In  that  tlw 
defendant  was  a  saloon  kenter. 

4.  HtnBAND  AHn  vm  4s»28809— No  bbcov- 

TKT  BT  HDSBAITD  VDE  LOSS  01  WIIS'S  8EBV- 
IGBS  nr  A0X20H  BT  HUSBAND  AVD  WHB  JKHI 

nrjuBixB  TO  wxm 
In  an  aetton  1^  a  hosband  and  -wife  to  re- 
covw  for  injaxias  sustained  by  the  vUs,  then 
can  be  no  recovery  of  damages  to  ftm  hndMnd 
for  loss  o2  services. 

6.  HUBBAHS  AND  WOM  «:^K)B(S)-HllBBAB1) 
HBOBBBABT  TABTX  HI  AOnOH  BT  WOm  VOB 

nBsoMAL  nrnraiBS  mom  to  akbvdmbht 

OT  BEATDn> 

Prior  to  Uw  aroendmant  «C  Code  Glv« 
Proc  I  870,  in  an  action  lor  Injurtes  to  tha 


^B»For  oth  V  CAM  Mt  ssBU  topic  and  KBT-NUHBSB  In  all  K«r-Niunlwr*A  OlgMU  aat  latetaa 
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wifs  tb*  Jmitia^d  wu  a  Moeau7  party,  Imt 
■inoe  snch  amendmait  (St.  IMS,  p.  217)  the 
wife  mar  >»  alou. 

ei  Funn  «»14-^&Li.  nBSOHs  bathw  in- 
mm  HAT  BB  JtmnED. 
All  pentnu  fiaTing  an  IntarMt  In  tlie  nib- 
ject  of  the  aetkm  and  in  obtaining  the  relief 
demanded  may  be  joined  ae  partiaa,  except  when 
otherwise  expxeialy  provUad  nnder  Code  Cir. 
Pna  I  378. 

7.  Bdsbamd  ahd  wint  ^ai^MI>~Motna  be- 
ooTBED  wvm  ufJDBin  «o  win  **oo>acuinrT 

TBOFBBTT." 

Honey  recovered  for  penonal  injuiiea  to  the 
wife  is  coBununity  inropwty»  beeauie  It  waa  not 

owned  by  the  wife  before  marriage^  nw  ac- 
quired afterwards  by  gift,  devise,  or  descent* 
under  Civ.  Code,  S  IGZ. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrasefl,  Firat  and  Second  Series,  Com- 
munity Pn^erty.] 

8.  HU0BAITD  AND  WIFS  ^S^Od)— HnSBAHO 
FKOFXB  PABTT  PLAXNTUT  IB  AOIZOB  BW  HEB- 

SONAL  INJDBT  TO  WIFB. 

Since  damages  for  personal  injuries  to  wife 
are  community  property,  the  husband  has  an 
interest  In  the  snbject  of  an  action  brought  by 
the  wife  for  pusonal  Injuries,  and  is  a  proper 
party. 

9.  HnaBAiTi)  AND  WIFS  ^270(9>— Tkbdiot  in 

FAVOB  or  HUSBAND  AND  WZJB  FBOPBB  Uf 

Aonon  FOB  iNJTTBiEa  TO  Wire. 
In  an  action  for  itersonal  Injuries  to  wife, 
in  which  tbe  husband  was  joined  as  party  plain- 
tiff, a  verdict  in  favor  of  the  "plaiatiflfe"  was 
proper;  such  damages  being  community  proi^ 
erty  in  which  the  hnsband  had  an  Interest 

10.  Apfbai,  and  ebbob  4=31072— Obdeb  db- 

FBIVina  PABTT  OF  BIQHT  TO  PBESENT  ABGtT- 
MBNX  oh  8UPFI0IKNOT  OF  ETIDBNOK  HABIC- 
UBM  nr  VIEW  OF  00BBB0TNBS8  OF  vmDIOT. 

AsBomlng  that  It  was  error  for  the  eoort  to 
refuse  to  make  an  order  on  motion  for  new 
trial  requiring  the  phonographic  reporter  to 
read  from  his  notes  all  the  evidence  taken  at 
the  trial,  thus  depriving  the  defmted  party  of 
hia  rf^t  to  preaoit  argument  on  tha  suffldency 
of  the  evidence,  such  error  was  harmless,  where 
an  appeal  was  taken  by  the  alternative  method 
and  the  reporter's  notes  were  transcribed  in 
toll,  and  there  vraa  auffident  evldenea  to  sna- 
taSn  the  verdict. 

Al^teal  from  Snperlor  Court  San  Diego 
County ;  0<  N,  Andrew^  Jodgeu 

Action  b7  Jennie  D.  JcAnatm  and  another 
against  B.  W.  Hendridc.  Judgment  for  plaln- 
tUb,  and  defiendant  aroeals.  Afllrmed. 

Shreve  &  Shreve  and  H.N.  ElUg,  aUttf  San 

Diego,  for  appellant 

ChasL  H.  Forward,  £L  L.  Davin,  and  Sweet, 
Steams  &  Forward,  aU  of  San  Diego^  tor  re- 
qnndaita. 

BBITTAIN,  J.  The  defendant  appeals 
from  a  Judgment  for  $696,  damagea  and  coats, 
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on  a  verdict  of  tbe  Jury  for  injuries  suBtatnad 
by  Ui&  Jennie  D.  Johnson,  when  sba  was 
thrown  tnHn  an  ant(HD<^ile  in  whldi  aha  waa 
riding  with  her  hnaband  when  that  car  waa 
stmdc  by  an  automobile  driven  by  the  deteod- 
ant 

The  coUUUm  occorred  at  Qw  Intersection  of 
Ooalqr  atreftt  and  Logan  avenue.  In  the  dtgr 
of  San  Diego,  In  the  aftwaoou  of  a  idear  day. 
Logan  avenue,  which  was  paved  with  as- 
phalt, mna  east  and  west,  and  is  52  feet  wide 
between  curbs.  Parallel  lines  of  street  rail- 
way track  are  on  either  side  of  the  center 
line^  and  the  distance  from  the  curb  on  each 
Bide  to  the  nearest  rail  of  the  car  trat^  Is 
18H  feet  The  aidewaUu  are  14  feet  wide. 
Oroabj  street  runs  into  or  across  Logan  ave- 
nue £rom  the  north.  It  Is  40  feet  wide  be- 
tween curbs,  and  its  sldswalka  are  10  feat 
wide.  The  traffic  runs  west  cn  the  north  aids 
of  Logan  sTenue  and  east  oa  the  soaOi  aidcb 
On  Crosby  street  the  traffic  runs  north  on 
the  east  and  south  on  tha  west  side.  At  tha 
northeast  - comer  of  the  atvaet  tnteiaection  is 
a  large  building  which  cuts  off  the  vlerw  of 
drivers  running  wast  <m  the  north  side  of 
Logan  avoina.  At  the  time  of  tbe  coUialoo 
thwe  was  an  automtfbils  standing  In  front  at 
this  building  near  the  comer  of  Crosby  street 
Crosby  street  was  unpaved.  There  bad  been 
rains,  and  on  the  east  side  of  the  street  there 
was,  or  bad  baei^  a  puddle  of  water  or  muit 
hole,  and  on  tbe  west  side  there  were  mtai 
There  was  a  smoother,  beaten  roadway  cor^ 
ering  a  portion  of  the  oentear  of  the  street 
Johnson,  with  liis  wife  and  another  passen- 
ger, was  in  a  MaxweU  matdilne  proceedhig 
south  on  Crosby  street,  and  Johnsui  intended 
to  turn  east  on  Jjogan  avenue,  Hendrlek, 
with  whom  were  his  wife  and  daughter,  was 
driving  a  large  Hudson  car  west  on  the  north 
side  of  Logan  avenue.  Johnson  and  other 
witnesses  testified  that  he  drove  straight 
out  ct  Crosby  street  onto  Logan  avenue,  and 
because  of  two  fast-moving  machines  pro- 
ceeding east  Ml  Logan  avmue,  slowed  down 
to  about  <me  mile  an  hour,  he  having  cut  off 
bis  gasuline  Biq>ply  and  depressed  the  foot 
lever  operating  the  dutch,  so  that  the  ma- 
diina  was  slowly  moving  forward  by  Its  own 
nuHD^tum.  He  said,  or  it  was  suggested  to 
him  by  a  questiui,  ^t  he  was  then  "coast- 
ing," but  tha  fact  appears  to  have  been  as 
stated.  Johnson  tastlfled  positively  that  he 
waa  west  of  the  center  line  of  Onndiy  street 
at  all  times  while  he  was  in  Logan  avenue 
and  that  he  had  proceeded  straight  across  Lo- 
gan avenue  to  a  point  where  the  front  part  of 
his  machine  bad  nearly,  if  not  qultSh  readied 
tbe  center  line  of  Logan  avenue  before  he  vras 
stmdK.  Hendrick  and  bis  daughter  testified 
that  he  was  driving  at  the  rate  of  about  12 
miles  an  hour  and  that  abortly  before  he 
readied  the  comn'  of  Croaby  street  Johnson 
came  into  Logan  avwue  on  the  east  side  of 
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Crosby  street;  tunUng  towarda  the  east,  so 
that  the  Maxwell  marine  appeared  to  be 
facing  him  or  turning  towards  him ;  that  he 
immediately  put  on  hla  bralcee,  and  tiie  ma- 
chine he  was  driving  skidded  until  the  left 
ttoBt  mndgnard  struck  the  left  hind  wheel  of 
the  Maxwell  machine.  Und»  the  traffic  law 
it  la  conceded  by  the  appellant  that  Jcdinwm, 
c<Mnlng  Into  Logan  aroiae  from  the  rl^t,  had 
the  right  of  way,  but  it  la  claimed  that  Johu- 
BOD  violated  the  traffic  law  In  driving  into  Lo- 
gan avenue  east  oC  the  cuiter  line  of  Orosby 
street 

[1  ]  From  the  foregoing  statement  It  appears 
that  the  evidence  tqxni  the  queetlon  of  whe^ 
er  Johnson  entered  Logan  avenue  east  or 
west  of  the  center  of  Oro^y  street  was 
sharply  In  conflict  From  the  appellant^s  eri* 
dence  it  ai^iears  that  If  the  Hudson  machine 
had  not  been  rtowed  almost  to  the  stopping 
point  the  collision  would  have  wrecked  the 
Maxwell  nuudiine  and  probably  the  Hudson 
car,  and  that  the  tact  that  the  Maxw^  ma- 
inline was  not  moved  west  very  far,  it  at  all, 

by  the  impact  of  the  collision,  would  Indi- 
cate that  the  argumratative  statement  Just 
made  was  correct  After  the  oolllslon  the 
Maxwell  car  was  lying  on  the  north  car  trade, 
extending  diagonally  Into  the  space  between 
the  tradia,  with  the  front  end  pointed  to- 
wards the  esat  It  Is  cmiceded  that  by  the 
collision  the  rear  end  of  the  Maxwell  car 
was  moved  some  distance,  bat  not  very  far, 
to  the  west  Ihe  broken  rear  whe^  was  ly- 
ing oo  the  ground  about  two  feet  north  of  the 
outside  rail  of  the  north  car  track  and  some 
distance  west  of  the  center  line,  of  Cro^y 
street  After  paadng  the  machine  which 
stood  on  Logan  avenue,  near  the  east  side  of 
Crosby  street,  and  near  which  the  appellant's 
machine  was  when,  aocordlng  to  his  testi- 
mony, he  saw  the  Johnson  machine  approadi- 
Ing  him,  Hmdridc  might  kave  turned  norOi 
towards  OroA^  street  to  pass  htaSk  of  the 
Johnson  madbloe^  unless  the  Johnson  ma- 
diine  was  so  dose  to  the  east  curb  line  of 
Crocby  street  that  there  was  not  room  to  pass. 
If  It  had  been  so  dose  as  Oat;  to  have  reiuji- 
ed  the  point  where  it  was  found  Immediately 
after  the  accident  It  would  have  beoi  iieoes> 
saz7  for  the  InqEtact  to  be  suflSdently  strong 
to  shore  or  throw  the  Maxwell  machine  at 
least  IS  feet;  and  there  is  no  evidence  to 
support  any  such  deduction.  Frcan  the  place 
where  Hendrick  aivltefl  fbB  brakes  to  the 
Hudson  car,  the  burned  tracks  of  the  sliding 
Und  wheels  made  stral^t  lines  from  about 
tlM  east  curb  ot  Crosby  street  to  tbe  place 
where  the  rear  wbeds  at  the  Hudson  car 
stopped  at  the  time  of  the  impact,  a  distance 
of  IS  to  18  feet  If  he  had  swerved  to  pass 
back  of  the  Maxwell- car,  the  track  would  not 
have  been  in  a  direct  Une.  There  was  saffl- 
dent  evidence  to  support  the  verdict  of  the 
}ury  n^ativii^  any  claim  of  contributory 
n^llgence  on  the  part  of  Johnson  and  estab- 


llshing  negligence  oa  the  part  of  Hendrick  un- 
der the  traffic  mle  by  which  Johnson  bad  t2ie 
right  of  way. 

[2,  i}  It  is  further  contoided  that  the  evi- 
dence Is  Insofflclent  to  suKtort  the  verdict  be- 
cause the  ajK>ellant  claims  that  the  award 
of  1695  was  excessive;  and  that  It  must  have 
beesi  given  under  the  influoice  of  prejodlce 
and  passion,  of  whidi  the  am)eUant  contends 
a  contributing  cause  was  tlie  fact,  developed 
on  his  cross-examinatlm,  that  hla  business 
was  that  of  a  saloon  ke^r.  Mrs.  JtAnson 
was  seated  on  the  front  seat  of  the  Maxwell 
machine  at  the  time  of  ttte  collislotL  By  the 
Impact  she  was  thrown  out  over  the  door 
of  the  madilne,  stunned,  and  received  numer- 
ous bruises,  the  most  serious  of  which  ap- 
peared to  be  some  injury  to  the  soft  part  of 
her  right  arm,  near  the  elbow.  She  also 
testlfled  to  some  Injury  to  hw  hip.  from 
whldi,  she  testified,  she  continued  to  eoBer 
at  the  time  <tf  the  trial.  An  X-ray  plate  of 
the  elt>ow,  tak«a  about  a  month  after  the  ac- 
cident failed  to  show  injury  to  the  iMme,  but 
the  evidence,  botJi  of  Mrs.  Johnson  and  her 
medical  attendant  showed  that  there  was 
difficulty  In  flexing  and  extending  the  right 
arm,  and  that  the  sweUing  of  the  elbow  con- 
tinued for  a  period  of  some  weeks.  On  be- 
half of  the  appellant  It  was  sought  to  be 
shown  that  the  pains  of  which  Mrs.  Johnson 
complained  might  have  been  caused  by  rheu- 
matism. The  most  that  can  be  said  upon  this 
point  alsq  is  that  the  evidence  was  Goafllct- 
lug  and  the  verdict  ot  the  Jury  la  condualve 
upon  the  subject  Mr.  and  Mrs.  Johnson  car- 
ried on  a  business  together  as  bathhouse 
keepers  on  one  of  the  plen  In  San  Dl^a 
Prior  to  the  acddait  she  had  been  able  to 
attend  to  the  necessazy  washing  of  the  ar>- 
tides  used  in  the  business  and  to  dean  the 
bathhousee.  After  the  accident  she  was  un- 
able to  do  this  work.  She  0ot  employment 
la  a  fldi  market,  but  aft«-  five  days  found 
that  she  could  not  use  her  arm  In  the  work 
dte  was  glv«i  to  do.  The  amount  of  dam- 
ages awarded  Js  not  sudi  as  at  first  blush 
to  cause  that  shock  to  the  consdence  which 
Is  said  alone  will  wusrant  tlie  Inferoice  that 
the  Jury  has  been  Impn^ierly  influmoed  by 
passloii  or  prejudice^  nor  does  It  appear  that 
the  Jury  was  in  any  way  Improperly  influenc- 
ed by  learning  the  nature  of  fba  buriness  In 
whidi  the  appellant  was  engaged. 

t4-l]  Jennie  SL  Jcdmaon,  who  was  injured, 
was  Joined  as  plaintiff  by  her  husband,  P.  CL 
Johnsmi.  The  verdict  of  ttie  Jury  was  In 
favor  of  the  plaintiffs  and  assessed  their 
damages  at  ¥685.  It  Is  argued  that  the 
award  of  a  lump  sum  to  both  plaintiff,  when 
the  evidence  showed  but  <Hie  plaintiff  In  fact 
was  mtltled  to  recover,  rmdered  the  vordlet 
contrary  to  law.  The  all^tion  of  the  com- 
plaint was  that  i^alntlfl  Jramie  £}.  Johnson 
had  been  damaged  In  the  sum  of  $3,000. 
niere  was  no  claim  for  special  damage^  and 
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a  dabn  on  tte  part  of  tbe  muDand  alone 
for  damages  tor  Iom  odE  aerrloea  of  tds  wife 
during  the  time  atae  was  Incapadtated  from 
work  could  not  bare  been  joined  In  the  nit 
ftv  the  direct  dameges  to  her,  Bukoo  t. 
United.  et(w  IIS  OaL  19(MB8  Fae.  S97,  L.  B. 
A.  1«17A,  894.  Prior  to  tbe  amendment  of 
aectlon  870  of  tbe  Oode  of  Cttrll  Prooeduie  in 
1913  &L  1S18,  p.  217),  In  an  actbm  for  In- 
juries to  tbe  wife  tbe  husband  wae  a  nec- 
eeeaiy  party.  In  ench  an  action,  rinee  the 
amendment;  the  wtte  may  eue  alone,  bat  she 
Is  not  lequlred  to  lua  in  tbat  manner.  All 
persona  baring  an  biterest  in  tbe  siAJect  of 
tbe  aetltm  and  In  obtaining  tbe  relief  de- 
manded nay  ba  Joined  as  parties^  esoept 
when  o  theorise  expresaly  prorided.  Oode 
CUT.  Proa  f  878.  Mooej.  reoorered  for  dam- 
ages to  tbe  wife  In  this  state  bas  always  been 
beld  to  be  conununity  property,  because  It 
was  not  owned  by  the  wife  before  soarrlage, 
nor  acquired  afterwards  by  gift,  devise,  be- 
quest, or  descent  OIt.  Code,  |  182 ;  Moody 
V.  Southern  Pac,  167  Cel.  786,  141  Pac.  888. 
The  husband  therefore  had  an  Interest  In  the 
subject  of  the  action  and  was  a  proper  party 
plaintiff.  The  form  of  the  rerdict  la  cor- 
rect 

It  Is  amtoided  that  the  court  erred  In  stat- 
ing, wh&i  ruling  upon  a  Queetton  of  the- ad- 
missibility of  eTldence,  tbat  he  was  Inclined 
to  the  Tiew  that  the  husband  was  a  sub- 
stantial party  to  the  action,  and  not  a  mere 
and  purely  formal  party,  being  Joined  only 
because  of  his  being  the  husband,  and  In  in- 
structing the  jury  upon  that  theory  of  the 
law.  Tbe  answer  to  tbe  ai^llanf  s  second 
proposition  would  seem  to  dispose  of  this  con- 
tention. 15ie  lustrdctions  given  to  the  Jury, 
coDSidered  as  a  whole  and  In  reference  to 
the  facts  In  evidence,  appear  to  be  without 
fault. 

[10]  The  appellant  lastly  contends  that  the 
coort  erred  in  denying  the  def^dant's  mo- 
tion for  a  new  trial,  i^iich  was  noticed  upm 
all  the  statutory  grounds.  Bxcept  as  to  the 
matter  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  the  points  presented  to 
tbe  trial  court  were  the  same  as  have  al- 
ready been  determined  in  the  foregoing  parts 
of  this  (^dnlon.  In  regard  to  them  there  was 
no  error  on  the  part  of  the  trial  Judge  In 
denying  the  motion.  It  is  urged,  however, 
tliat  the  appellsnt  was  deprived  of  his  rl^t 
to  present  argumoit  on  the  sufficiency  of  the 
evidence  by  reason  af  the  refusal  of  the  trial 
Judge  to  make  an  order  requiring  the  lAono- 
graphlc  reporter  to  read  from  his  notes  all 
the  evidence  taken  at  the  trial.  The  appel- 
lant bases  Ms  riitat  to  bave  the  notes  bo  read 
on  tbe  ameadroent  of  section  660  at  the  Code 
of  GItU  Procedure,  adapted  In  lOlS^  wfalcfa  In 
terms  inrDvldes  that  on  tbe  motion  for  a 
new  trial  If  the  phonograidiic  notes  have  not 
been  transcribed,  "the  reporter  must  upon  re- 


quest of  Am  coort,  or  either  paity,  attend 
tbe  bearing  of  tbe  motion,  and  dull  read 
his  notes,  or  such  parts  thereof  as  the  court, 
or  ^tber  party,  may  requtre."  rEbe  Code  pre- 
scribes Bpedflc  fees  to  be  paid  to  the  phono- 
graphic reporter  for  his  services  In  tafeliig  the 
rqrart  and  for  transcribing  bis  notes.  It 
does  not  provide  fees  for  reading  those  notes, 
wUcb  In  some  cases  mU^t  occupy  many  days. 
The  Judge  of  tbe  trial  court,  in  revising  to 
make  the  order  requested  by  tbe  appellant, 
expressed  the  view  that  in  bo  far  as  the  sec- 
tion requires  tbe  teport»r  to  read  b!s  notes 
without  providing  a  method  of  compmsatlon 
it  is  unconstitutiODaL  It  Is  not  necessary  to 
determine  that,  question  in  this  case.  The 
present  appeal  was  taken  by  the  alternative 
method.  The  reporter's  notes  were  transcrib- 
ed in  full,  and  are  before  this  court  They 
have  been  read  and  considered  in  their  en- 
tirety, and  the  court  has  concluded  that  there 
was  Buffldoit  evidence  to  sustain  the  ver- 
dict mw  court  cannot  presume  that  if  the 
same  matt«^  had  been  read  to  the  trial  Judge 
he  could  bave  reached  any  other  concluslML 
Furthermore,  if  the  trial  court  was  In  error 
in  this  particular,  this  court  Is  unable,  upon 
an  examination  of  the  eatiie  rec<»*d,  Includ- 
ing all  the  evidence,  to  determine  that  there 
has  been  aiv  miscarriage  of  Justice  In  tbls 
case. 

The  Judgment  Is  afflrmedL 


J. 


We  concnr:  LANGDON,  P.  J.;  MOUBSB, 


MA.T  T.  NEW  TORK  MOTION  PI0T0It3D 
OORPOBATION.   (Civ.  8082.) 

OMatrlct  Oonrt  of  Appeal.  Second  Plstrict^  Dl- 
vlalon  2,  California.  Jan.  5,  1920.) 

1.  HaSIXB  AMD  SKBTAZTT    ^SStSOfJS}  —  OBEDX* 
KNCK  TO  REASONABLE  QBDEBS  KEQUIBBD. 

A  servant  Is  twond  to  obey  all  resaonaUe 
orders  at  the  employer  not  inccmalstmt  with 

the  contract  of  employment. 

2.  Master  and  ssavAnr  «=»30(Q>— Duobs- 

DIENOE  or  BEASORABU  OBDXB  JDSnFiaS  US- 
CHABOE. 

Disobedisace  at  a  reasonable  order  is  a  vio- 
latl<m  of  doty  wbi(&  jostifles  a  xeadsslon  br 
the  master  of  emtract  of  employmeat  and  per- 
emptoiy  disduuce  of  Uw  ssrvant  Civ.  Code,  | 
2000. 

8.  BlASRB  AND  sBBTAnr  ^9980(5)  —  MAsna 
BAS  iTNQUAijnsn  siaaT  n>  kakb  BaaaoirA- 

BU  OBDER. 

master  has  the  right  to  make  a  reason- 
able order,  tbough  he  knows  It  will  be  distaste- 
ful to  the  ssrvant,  and  even  tiumgh  he  ^ves  On 
order  with  tbe  expectation  that  the  servant  will 
leave  his  employ  rather  than  obey. 


B»VOr  othtr  «asM  bm  mim  toplo  and  KKT-NUUBBB  io  all  K«r-NltmlMr«d  DIstata  aad  lodaous. 
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4.  liASin  ABD  BETAin*  ^aSOQS)— "WXLUTUL 
OIBOBB>ZENOI'*  "WZLLFITL"  DXnifXD. 

A  "wllUal  diaobedfoiM,"  Jusdfjlnc  dtediuc* 
of  a  aervant,  is  an  IntentliHua  dlaobedlutee ; 
tfaa  word  "wilUnl"  not  iWMaarUj  Impiyiiiff  anj- 
tbins  blamable  or  any  malice  or  wroBff. 

[Ed.  Note.— For  other  deSnitlau,  aoe  Words 
and  Pbraaeim  Rnt  and  Second  Series,  Willful-] 

5.  MAftlXR  AND  flSBVAlIT  ^»48  —  BSAflOH- 
ABSXKMM  or  OBDIB  QOKSTZOir  OT  LAW  OB 
7A0T. 

Where  the  reasonableneea  ot  tbt  maater's 
order  inToIvea  in  action  for  wronefnl  diadiarge 
depends  upon  undlspiited  facts,  and  the  inf«-- 
ences  from  the  facts  all  point  one  way,  Ae  qnea- 
tloa  as  to  ita  reasonableness  is  one  of  law  tat 
the  ooart,  hot  where  different  inferences  can  be 
deduced  it  ia  a  question  of  fact  for  the  Jury. 

6.  Mastbb  and  bkbtaut  ^»SOOO  ~  Obdus 
■BQumico  Honon  pxotdib  aotbhs  to  n- 

POBT  DAII.T  KOT  INCONBiarBKT  WITH  OON- 

TBAOT  or  EUPLOTHBIfT. 

Where  plaintiff,  a  motion  picture  actreas, 
alleging  wrongful  dlicharge,  agreed  to  abide  by 
the  rules  and  regnlationa  of  the  prodndnf  oora- 
pany,  and  to  report  for  reheaisala  promptly 
when  notified  so  to  d<^  and  to  act  in  audi  parts 
and  at  sadi  places  as  she  might  be  instructed, 
an  order,  requiring  her  to  report  daily  at  the 
studio  not  later  than  8:S0  a.  m.,  irrespective  of 
whether  she  was  east  in  a  part  or  not,  waa  not 
locoDsistent  with  tlie  contract  of  employment. 

7.  KlABIXB  AltD  aUTAKT  <ES»8O0S)  —  ObDXB 
BKQUIXIIfO  UOHOH  PICTUKE  AOEBEflB  TO  KE- 
POBT  BTXBT  VOBniTO  BEASONABZJt. 

If  plaintiff,  a  motion  ptctaie  actresa,  waa 

frequently  tardy  and  her  employer  at  times  had 
difficulty  in  reaching  her  by  telephone  to  notify 
her  to  be  present  to  enact  her  roles,  an  order, 
requiring  her  to  report  at  the  studio  erery  morn- 
ing not  later  than  8:3(\  irrespective  of  whether 
she  was  cast  in  a  part  or  not,  waa  reasonable^ 
and  a  willful  dlaobedienoe  was  ground  fo^  dis- 
charge. 

8.  HABTSB  AKD  8EBTANT  ^S>41(^— SEBVAHT 
WBOROrULLT  DIBOKASQED  KNTTrLKD  TO  BB- 
OOVEB  UNDEB  OPTXON  FOB  BE-EUPLOTHIIIT. 

A  moving  picture  actress,  under  contract  to 
receive  a  salary  of  $76  a  we^  and  $1,300  paya- 
ble in  weekly  installments  of  $25  eadi  as  a  con- 
sideration for  option  to  employ  her  for  another 
year,  is,  if  entitled  to  recover  tot  wrongful  dis- 
charge, entitled  to  recover  at  th«  rate  ni  $100 
per  weA  for  the  remainder  of  the  term  of  serv- 
ice, less  such  sum  as  she  might  have  earned  by 
exercising  reasonable  dUlgmoe  to  secure  other 
employment  of  the  same  or  a  substantially  sim- 
ilar chaiactor. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  Lola  Hay  against  the  Mew  Tork 
Motion  Picture  Corpora tl(m.  Judgment  for 
plaintllF,  and  defendant  appeals.  Reversed. 

Arthur  Wrl(^^  of  Lm  Ang^ei^  tm  Mp- 
peUant. 

Peyton  H.  Moore,  of  Los  Angeles,  for  re- 
spondent. 


TIMIiATSON.  P.  J.  nds  Is  an  action  by 
a  motion  ^etnre  actress,  emidoyed  by  de- 
fmdant,  to  recover  flor  an  allseed  wrongfid 
dlacbais*^  alleged  to  have  oconrred  about 
21  weeks  before  the  expiration  of  the  term 
of  tier  empLoynmL  From  a  Judgment  for 
plalntiir  for  $2428.00,  baaed  oa  the  wdiet 
ct  a  JtuT.  defendant  appeals. 

Tlie  <Hdy  contrormj  between  the  parties 
Is  whether  the  discharge  was  wrongful,  and, 
If  not,  whattisr  the  ga^  awarded  plain- 
tlfl  were  exceaalve.  In  the  main,  the  qoea- 
tlona  preaoited  by  this  I4>Pm1  are  concerned 
with  certain  instructions  to  the  Jury. 

Plaintiff  and  defoidant  aotoed  Into  a  writ- 
ten contract,  which,  so  far  as  material  to 
oar  pnzpoM^  !•  as  Allows: 

"^e  party  of  first  part  [defendant]  here- 
by engages  tiie  party  of  tiie  second  part  (plain- 
tilF]  as  motion  picture  actrcaa  to  «iaet  rftles  in 
the  motkm  picture  productiona  ot  the  party  of 
the  first  part  in  its  company  and  such  companies 
as  the  party  of  the  first  part  may  hereafter 
form,  for  a  poiod  of  one  year,  commencing  June 
16, 1916,  and  mdlng  June  16k  for  a  sslary 
ot  $76.00  weekly.  *  •  *  The  party  of  the 
second  part  agrees  to  aMde  by  tike  rules  and 
xegnlationa  of  the  producing  company  to  which 
die  may  be  asslgnedt  and  to  report  fOr  rdieara- 
als  promptly  after  aottlcation  to  do  so,  and 
to  dbaet  or  act  in  sndi  parts  and  at  snbh  places 
aa  aha  may  be  instmcted." 

The  contract,  as  modified  by  a  snbsequent 
written  agreement,  likewiae  provides  that— 

The  "party  of  the  seoond  iMUt  [plajntiiT]  far- 
ther, for  the  consideration  ot  $1,800.00,  which 
la  to  be  paid  in  weekly  inatallmenta  ot  $25.00 
by  the  party  of  the  first  part,  does  hereby  grant 
au  option  to  the  party  of  the  first  part  [de- 
fendant] to  continue  this  contract  for  the  fol- 
lowing year  at  a  salary  of  $126.00  weekly,  com- 
mencing June  16,  1916,  and  ending  June  16, 
1017." 

Plaintlfl  commenoea  voik  for  dofoidant 
on  June  19,  lAUt,  at  dtfendantfa  camp  ot 
studio  at  Inoevilleh  in  Ijob  AageieB  oonnty, 
about  8H  miles  tnHu  the  city  of  Santa  Mon- 
ica, and  continued  In  its  employ  until  dis- 
charged on  Janoaiy  27,  191A.  During  all 
this  time  phdntur  made  her  home  at  Santa 
MmUea.  Hie  last  day  die  wcoked  toe  de> 
iendant  vras  December  24,  1916.  On  that 
day  dcfoidant  flnidied  a  vMan  In  whidi 
Idalntiff  had  been  cast,  and  in  which  she 
bad  worked  for  some  weeks.  Except  when 
apedflcally  notified  and  sent  tor,  plaintiff 
never  went  to  the  camp  or  studio,  except 
weekly  to  draw  her  weekly  pay  check.  Wit- 
nesses for  d^endant  testified  that  prior  to 
December  24, 1816,  and  during  the  time  when 
plaintiff  was  acting  paita  in  whldi  she  had 
been  cast,  she  frequently  arrived  on  the 
ground  so  late  that  her  tardiness  caused 
exa^reratlng  ddays  that  threw  the  whole 
working  organization  oat  of  Joint,  causing 
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d^endut  ocBilflewtte  flninelal  Iom.  Other 
Bcton  and  metrmaem,  uid  penona  matfLvyvH 
in  oonnecttOD  wttb  nbsmrmJM  and  wozk  be- 
fore the  camera,  arrfred  on  the  ground,  aa  a 
nde,  not  latsr  ttaan  8:80  oNfloefe  In  the  maan- 
I119;  irtin^  aeoordlnc  to  defendanfa  wi^ 
neases,  maiatlff  frequently  waa  aa  late  as 
10  and  11  o^docik  in  arriving  on  ttw  scene 
of  her  dutleflL  When  not  actaally  working 
for  defendant,  plaintiff  did  not  nmaln  in 
her  home  at  8anta  Monica  an  day  long  ao 
that  she  might  readily  be  communicated 
witb  by  tde^me  or  otber  ontvenlent  means 
of  onamnnkatlflo,  in  the  ennt  that  she 
mi^t  be  needed  at  the  stadlo  to  enact  some 
rftle.  Upon  a  nimiber  of  occasions,  accord- 
ing to  defendant's  vlbieSMa,  when  plaintiff^ 
preaenee  at  Um  camp  or  atiuBo  waa.nrgently 
needed  In  order  that  Ae  mli^t  take  part 
in  a  Boene  ta  whidi  she  had  been  cast,  she 
oonld  not  be  nadied  by  tdephone,  although 
defendant's  employes  called  up  her  Santa 
Monica  residence  In  rain  attonpto  to  com- 
mwdeate  with  ber.  Defendanes  manager 
teatllled  that  In  Deonnbw  **tbata  waa  a 
scene  which  repaired  Miss  Bfay^  pnaenoe 
in  <»der  to  rephotogxai^  It,  and  It  was  «poU- 
ed,  anfr  Mr.  Bwi^rt^  die  director,  was 
nnable  to  proceed  for  a  period  of  at  least 
two  days,  endeaTorlng  to  get  Bliss  May  out 
to  the  gnrands."  Defendant's  snporlntend- 
eat  of  prodncttoQ  testlfled  that  on  very  many 
occasions  plaintiff  was  late  In  arrlTtng  at 
the  studio,  and  that  cm  one  occasion  she 
failed  to  appear  after  Ae  had  been  notUIed 
over  tbb  tel^bone.  Oleariy,  the  absrace  of 
<me  actOT  or  actiees  necessarily  deranges 
the  work  of  the  entire  organization.  The 
effect  ot  the  absence  of  even  one  actor  or 
actress  Is  graphically  described  by  defend- 
ant's cnq>erlntend.eQt  as  follows: 

*'One  BCton  im  a  whed.  It  is  s  whad  witUn 
wheels.  And  if  one  of  the  wheels  is  mlsaliig, 
we  cannot  go  on  wlt3i  the  machine ;  that  Is  all" 

NeedleaB  to  say,  tbe  tsathnony  of  defend- 
ants wttnesses  respecting  plaintiff's  tardl- 
tkess  did  not  go  entirely  nncontradlcted. 
Plaintiff  testlfled  that  she  reported  promptly 
for  all  r^earsals  what  notlfled  so  to  do. 
Our  sole  purpose  in  calling  attoitlon  to 
defendant's  evideace  respecting  plalntUTs 
tardiness  and)  the  dtflScnltles  ezperlenced 
in  communicating  yrth  her  by  teIfl|A«M  is 
to  show  that.  If  the  Atnatlon  waa  aa  de- 
scribed by  defendant,  Oie  older  given  to 
plaintiff  fm  January  22,  1916^  and  presentty 
to  be  refMred  to,  was  a  reasonable  order, 
made  necessary  by  the  conduct  of  i^aintur 
benelf. 

On  January  7,  1916,  defentoit^  manager 
cent  for  plaintiff  and  told  ber  the  company 
waa  catting  down  erpenses;  that  defendant 
might  not  be  able  to  condnne  giving  her 
leadbig  parta;  fliat  she  might  have  to  take 
second  parta;  and  suggested  to  her  that  she 
mli^t  WaSL  It  to  her  advantage  to  take 


her  two  weeks'  salary  and  return  to  New 
YoA.  The  next  day  idalndff  vrote  defend- 
anfs  manager  that  she  folly  realised  that 
tbe  written  contract  required  her  to  act  In 
such  parts  as  might  be  assigned  her,  and 
that  she  expected  to  amply  with  her  agree- 
ment In  all  particulars. 

On  January  22,  1916,  defendant  caused 
to  t>e  deUvered  to  irialntlff  a  lettrav-wrttten 
and  signed  on  the  13th— which  Is  as  follows: 

"Miss  Lola  May:  In  the  fatnre  it  will  be  iOh 
solntely  necessary  that  yon  rcitort  at  the  stadio 
every  morning  not  later  than  8:80  A.  M^ 
«p0Cfive  0/  wketh^r  you  an  oett  or  not,  and  not 
absenting  yourself  when  you  dilnk  yon  are  not 
cast,  as  you  have  takoi  upon  yonradf  to  do  in 
the  past  Tours  very  truly,  E.  H.  Allen,  Mana- 
ger." 

Thie  order  we  shall  ^^slgnate  as  the  order 
of  January  22,  1916— the  date  of  ita  delivery 
— ^thonslL  it  was  written  and  signed  on  die  > 
18th.  Whether  this  order  la  omslstent  with 
the  written  contract  of  employment,  and 
whether  it  is  a  reasonable  order,  are  the 
principal  qneedons  presented  on  this  apiteaL 
•It  was  stipulated  at  the  trial  that  defend- 
ant had  no  printed  general  rules  or  regn- 
ladona.  Nor  Is  there  any  evidence  to  show 
that  defendant  had  any  kind  of  general  rules 
or  regttladons  aivlytag  to  actresses  in  ita 
employ,  enacting  rOIes  or  parts  in  the  pro- 
ducing oompeny  such  as  plaintiff  was  em- 
ployed to  enact,  and  requiring  such  actresses 
to  report  at  defendant's  studio  every  morning 
Irrespective  of  whether  they  were  cast  In 
a  part  or  not  Indeed,  defendant  does  not 
dalm  ever  to  have  promolgated  any  such 
gmeral  rule  or  regulation.  On  January  24, 
1916,  plaintiff  wrote  defendant  a  letter  ac- 
knowledging receipt  of  defendant's  order  of 
January  22,  1916.  In  this  letter  to  defend- 
ant plaintiff  said: 

"I  stand  ready  to  comply  with  all  reastmable 
TequfrementB,  as  prescribed  by  your  rules  and 
regulations,  applicable  to  persons  emidoyed  to 
pfxfonn  the  ssme  class  of  work  for  which  I  am 
engaged.** 

Plalndff  did  not  mpott  at  defiBndant*B 
studio  on  the  24Ui,  25di,  or  26th  days  of  . 
January,  19^  She  was  discharged  on  Jan- 
uary 27th.  On  January  24th  she  had  been 
cast  in  a  play  called  "Beatrice  of  St.  OecUe," 
but  bad  not  been  notlfled  diereof  before  her 
dlsidbarge  on  January  sfTQi,  althon^  aoocwd- 
Ing  to  defendanfs  director,  be  would  have 
Uked  to  see  her  aa  early  as  January  ISdi 
or  20th,  in  order  to  go  orer  her  part  vrtdi 
ber,  but.  according  to  dw  manager's  asslat- 
ant  she  could  not  be  readied  oo  the  tele- 
phone at  that  time. 

On  crosa^amlnadon  plaintiff  testlfled 
fliat  she  did  not  make  any  attonpt  to  go  to 
defeiUlant'B  studio  after  receiving  the  order 
of  January  22,  1916,  for  the  reaacai  that,  as 
she  claims,  her  contract  did  not  require  htr 
to  report  at  the  studio  if  she  was  not  cast 
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for  t  iMtrt.  On  Jannary  27,  1916^  datmiSniit 
dlsduirgad  pUlntlfl  1^^  deUverliig  to  ber  a 
letter  lAldL  Teads: 

"Dear  Uiu  May:  fHiia  ii  to  notify  yon  I3iat 
you  hare  antonatlean^  discharged  yonradf  by 
refusing  to  r^Knrt  to  work  for  the  past  three 
days.  Ton  can  obtain  the  aalaiy  doe  yon  by 
■PPlyins  to  onr  caihier.  Tonra  troly,  New  Zork 
llodon  Pletora  Otwpb,  by  EL  B.  AUoa." 

The  conrt  Instructed  Hw  jnry  Hut  It  vas 
for  them  "to  coo  alder  whether  the  order  for 
her  to  RKtear  at  8:80  a.  m.  after  ttw  22d, 
when  she  received  that  notice  tooi  ioitMn 
the  temt  of  the  contract^  and  was  a  Teawm- 
able  order  under  the  ctrcamstancea."  Tbto 
instruction  was,  we  think,  erroneona  and 
clearly  prejndldal. 

[1]  Tbe  relation  of  master  and  aerrant 
which  In  ctmtCTiplation  of  law. existed  be- 
tween these  parties,  cast  certain  duties  upon 
*  plaintiff,  aa  the  aerrant,  which  she  was 
bound  to  fnlfll  and  dlscharse ;  the  principal 
one  was  tliat  of  obedience  to  all  reasonable 
orders  of  the  defendant,  the  master,  not  In- 
consistent with  the  contract  "A  promise 
by  the  servant  to  obey  the  lawfnl  and  reascil- 
able  orders  of  his  master  within  the  scope 
of  his  contract  Is  implied  by  law."  Lacy  T. 
Oetman,  110  N.  T.  116.  23  N.  E.  402,  6  U 
R.  A.  728.  16  Am.  St  Repu  808.  The  ft^ow- 
Ing  passage  from  Fraser  on  Mast  ft  S.  Is 
worth  quoting: 

"Of  course  the  master  cannot  compel  him  to 
obey  further  than  has  been  agreed  between 
them,  or  than  is  consistent  with  law;  but  at 
the  same  time  the  servant  la  not  entitled  to  en- 
ter npm  a  minute  measurement  of  the  exact 
limits  of  his  aerviee,  or  to  weigh  in  too  nice  -a 
balance  the  precise  Und  and  quantity  of  lalxxr 
which  he  can  in  stzict  law  be  compelled  to  per- 
form. While  the  servant  win  be  protected  from 
harsh  treatment  on  the  one  hand,  it  is,  on  the 
other,  incumbent  upon  him  to  render  a  cheerful 
and  ready  obedience  in  all  point*  which,  in  the 
judgment  boni  viri,  cannot  be  considered  any 
detmrture  from  the  contract"  Page  71. 

it]  Disobedience  of  a  reasonabie  order  is 
a  Tl<datlon  of  duty  whi<flk  Justifies  a  rescis- 
sitm  by  the  mastw  of  ttie  contract  of  em- 
ployment and  peremptory  discharge  of  the 
servant  Jer<Hne  v.  Queen  City  Cycle  Co., 
163  N.  Y.  351,  57  N.  E.  48S ;  Penlston  v.  John 
Y.  Huber  Co.,  100  Pa.  680,  46  Aa  934;  Ton 
Heyne  v.  Tompkins.. 80  Minn.  77,  93  N.  W. 
901,  6  L.  R.  A.  (N.  S.)  624;  School  Directors 
T.  Hudson,  88  111.  663 ;  Standldge  v.  Lrynde, 
120  111.  App.  418;  Wiley  v,  California  Hosi- 
ery Co.,  3  Cal.  TJnrep.  814,  32  Pac.  622; 
Civ.  Code,  fiS  1981,  2000.  The  law  Is  thus 
summarized  in  Fraser  on  Mast  ft  S.  p.  71: 

"Where  a  servant  deliberately  violates  bis 
master's  orders,  or  refuses  to  obey  them  when 
given,  he  is  clearly  guilty  of  the  gr<Msest  breach 
of  contract  His  duty  is  to  obey  the  master  in 
all  things  for  which  he  became  bound  expressly, 
or  hi  which  obedience  Is  implied  from  the  na- 
tnre  of  the  service  nndartaken." 


BBPOBTSB  (OaL 

[t]  Any  "wUlfnl"  dlMtbedSenoe  of  an  order 
that  is  reastmable  and  not  lacanelstent  with 
the  contract  of  employment  is  in«M»nt  to 
Justify  the  Bomnt'a  dlsdmne^  OIt.  Ood^ 
i  2000.  "Willfid*'  dlBobediflnce  of  a  vedflc, 
peremptory  Instruction  of  the  mastw.  If  the 
inatmctlcm  be  reasonable  and  cmislstent  with 
the  contract  Is  a  breadi  of  duty — a  tweadA 
of  Uie  contract  of  service;  and.  like  any 
other  breach  of  die  contract,  of  itaelf  en- 
titles the  master  to  rauMmoe  the  contract 
of  emidoynient.  According  to  the  decided 
^epondwance  of  authority,  •  sin^e  act  of 
dlsobedtence  to  a  specific,  reasonable  order 
from  Che  master  to  the  serrant  is,  as  a  mat- 
ter of  lav,  •  vli^tlmi  of  duty  that  Justlflea 
0»  mastetr  in  dlatimrging  (I^batt's  Mast 
ft  S.  [2d  Bd.]  I  291,  p.  897)  ;  and  whether 
actual  injury  has  resulted  to  the  master's 
business  Is  wholly  beside  the  mark  (Jerome 
T.  Queen  <^tf  Cycle  Co.  aupra;  MlUlgan 
r.  811^  Fuinlture  Co.,  Ill  Midu  6S2,  70 
N.  W.  ISS;  lAbattfs  Mast  ft  8.  [2d  Ed.] 
H  278,  201,  snbd.  'VT).  Tbs  maOn  of  the 
master  in  giving  tbe  order  Is  not  important 
Whether  the  order  ts  xeaaonaUe  Is  the  im- 
portant question.  Tho  master  has  the  right 
to  make  a  reasonable  order,  thoo^  he  knows 
It  will  be  dlstaatafol  to  the  servant  end  even 
though  he  glTes  the  order  vitb  12ie  especta* 
tten  that  the  servant  will  leave  his  employ 
rather  than  pbsr.  Dvrdopment  Go.  t.  King, 
161  Fad.  81,88  a  a  A.  850, 24  L.S.  A.  (N.  Si 
832. 

14]  A  'Srillfia'*  dIsobefltmnB  Is  an  Inten- 
tlMial  dlsobedleiiee.  Zt  does  not  neoBssaiUy 
imply  any  evU  Intent  <m  the  put  of  flie 
servant  or  malice  toward  his  master.  In 
dvll  cases,  the  word  "willful,"  as  ordinarily 
used  in  courts  of  law,  does  not  necessarily 
imply  anything  blamable,  or  any  malice  or 
wnmg  toward  ttie  other  party,  -or  perverse- 
neas  or  moral  ddlnquency,  but  merely  that 
the  thing  done  or  omitted  to  be  done  was 
done  or  omitted  intentionally.  It  amounts 
to  nothing  more  than  this:  TbAt  the  person 
knows  what  he  Is  doing,  intends  to  do  what 
he  Is  doing,  and  is  a  tree  agait  Benkert 
V.  Benkert,  82  Gal.  470;  Towle  v.  Matbens, 
ISO  OaL  677.  62  Pac.  1064  ;  40  Gyc.  044. 
There  are  cases  whidi  go  to  the  extent  of 
holding  tb*t  to  Justus  a  diadmrge  for  dls- 
obedieoce  of  orders,  the  disobedience  must 
be  perverse,  bat  these  cases  cannot  be  vindi- 
cated on  principle.  McGaln  v.  Desnoyers, 
64  Ma  Ak>.  6&   See  Ov.  Code,  i  20OO. 

[C]  Whether  the  reasonableness  of  any 
particular  rule  or  order  given  by  ttu  n&aater 
to  the  servant  Is  a  question  of  law  Cor  the 
court  or  of  fact  fOr  the  Jury  Is  •  matter 
upon  whldL  file  authorities  are  not  entirely 
harmonioua.  We  think  the  ccMrect  doctrine, 
dedudble  from  a  consIderatl<m  and  analysis 
of  many  authorities,  may  be  stated  snbstan- 
tially  as  follows:  Where  the  reasonablenesi 
oC  the  mastM^  Older  dspends  vpoft  nndis- 
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pated  tecti,  and  the  Inferences  from  tin  ft  eta 
foond  or  admitted  all  point  one  my.  tbe 
qnegdan  aa  to  the  reaBonaUenees  of  tbe  order 
or  ral»  la  one  of  lav  for  the  coort*  and  not 
a  queatloii  of  fhct  for  the  jury. 
howerer,  the  reasonabloiesa  of  the  onAw 
does  not  rest  v^holly  uptm  undisputed  facta, 
or  Ita  raaacmaUeneaa  la  not  ao  apparent  tlmt 
but  one  Inference  can  teasonabljr  be  deduced 
tram  the  proved  or  admitted  ficta.  It  la  fw 
the  Jury  to  detramlne  wbetiier  tbe  order  la 
reaatmable  or  nob  DavciUqiiment  Oa  t.  King, 
atv>ra;  note  to  fnioniaa  t.  Honaton,  etc, 
Go.,  Ann.  Oac  lAlSC^  p^  187;  note  to  Oarp^- 
ter  Steel  Oo.  r.  Nomsrosa.  Ann.  Oaa.-  lOlGA, 
p.  1040,  et  aeq.  "Conrta  will  not  permit  Ju- 
rors to  guess  or  apecolate,  when,  fnan  the 
nndlsputed  evidence,  It  la  apponiU  that  tbe 
order  of  the  maater  waa  reaaonaMe.'*  Je- 
rome T.  Qneen  CSty  Qfcle  Ckk,  atqua,  (Itallca 
ours.) 

[I]  l%e  qneatlona,  tb«i,  are:  First,  la  the 
order  of  January  23,  1916,  conalstent  with 
fbe  contract  between  tbe  parties;  and  seo- 
ond,  if  It  la,  la  It,  under  tbe  drcnmatanoes 
that  were  detailed  by  d^raidant'a  witnesses, 
deariy  a  reasonable  order?  If  tibese  two 
questlona  muat  be  answered  In  the  afflrm- 
atlve,  then  it  follows  that  their  submission 
to  the  Jury,  in  ttie  form  In  which  tbey  were 
submitted  In  the  Instruction  cjomplalned  ot, 
was  prejudicial  error. 

We  see  nothing  In  the  contract  with  wbidi 
the  ordOT  can  be  said  to  be  Inconsistent  By 
her  contract  plalnttfl  engaged  to  "«iact  rOles 
in  the  motion  picture  iwodnctlMU^  of  de- 
fendant The  order  of  January  22,  1916, 
did  not  require  plaintiff  to  perform  service 
of  1i  Und  other  than  or  dUTerent  from  Out 
called  for  by  her  cmitract  of  emEdoymeut, 
namely,  the  enactment  of  rOlea  In  motion 
pictures  produced  by  def«idant  Tbe  sole 
purpose  of  the  (wder  wu  to  insure  plalntifPs 
presence  at  a  certain  place,  near  the  spot 
where  the  pictures  were  b^g  filmed,  in 
order  that  she  mif^t  readily  and  convenient- 
ly be  notified  of  the  times  when  she  would 
be  required  to  oiact  any  rOle  In  whlcb  de- 
fendant might  see  fit  to  cast  her.  By  her 
written  omtract  plalntUT,  In  effect  engaged 
to  give  defendant  all  her  services  as  a  mo- 
tion picture  actress  during  the  whole  of  the 
year  from  and  aft»  June  16,  1915.  There 
can  be  no  donbt  that  If  she  bad  not  expneOj 
contracted  **to  r^>ort  for  ntaearsals  ^ompt- 
ly  after  not^oaHon  <o  to  do."  defendant 
would  han  had  the  right  to  reanlre  her  pres- 
ence ai  or  near  the  camp  at  all  reasonable 
timei^  to  the  end  that^  wttbonC  delaying  do- 
fendant^B  organization,  largdy  made  up  ot 
hi^-salarled  act<wa  and  actreasoi  she  mig^it 
readily  be  notified  when  and  where  she  would 
be  required  to  act  in  aom«  play  In  whldi 
ahe  already  had  been  or  was  aboot  to  be 
caat  We  do  not  Oilnk  deftndant  waa  de- 
prlTed  ot  tUa  right  merely  becanaek  by  her 


written  contract  plaintiff  had  ezpready 
agreed  "to  nport  for  rdiearaala  pmnptly 
aftCT  notlflcatton.'*  She  did  not  contiact  to 
"euact  rOlea  In  tlte  mottcm  picture  iHodno- 
tions"  only  when  notified  of  rehearsals.  She 
speed  botii  to  '^enact  tOles  In  the  motion 
lecture  productlonar*  and  *^  repwt  for  re- 
hearaala  i^onqitly  aftw  notification."  Bfr 
Quiring  to  rqmrt  at  the  atndlo  erery 
morning  at  8:80  o'dodc  was  itot  ootslde  the 
circle  of  dutiea  Incident  to  her  employment 
Her  time  was  not  hera  to  do  with  aa  ahe 
pleased ;  It  bel<mged  to  her  emiAoyer.  And 
concedli^  thai;  aa  ahe  claima,  ber  cont^fict 
obligated  her  to  oiact  rOlee  In  defendants 
motion  picture  [vodnctlona  <mly  after  noti- 
fication so  to  do.  nererthelm,  her  employer, 
In  ord«'  to  be  able  to  give  her  tbe  neceaaary 
notice  without  enduring  undue  delay  and 
cMiseQuent  financial  loss,  was  «ititled  dther 
to  have  her  live  at  some  nearby  i^ce  when, 
at  all  times,  she  could  oonvenientiy  be  nott- 
fled  when  her  presence  before  the  camwa 
would  be  required,  or  else  to  repmrt  dally 
at  snne  sottable  place,  the  Incevllle  studio, 
tor  instaace,  where  such  notice  could  be 
given  her.  If  this  were  not  so,  then  i^aln- 
tlff.  If  she  cbose,  might  have  her  abode  at 
Blversid^  or  even  as  far  away  as  Son  Frai^ 
dsco,  and  fiixdm  that  she  was  not  obliged  to 
an>ear  at  defendant's  studio  save  when  de- 
fendant ml^t  telegraph  or  tel^hone  or 
otherwise  communicate  with  her  at  such 
distant  place  of  abode.  This  hypothetical 
Bltnatioai,  tbou^  an  extreme  one,  la  but 
the  logical  result  of  the  position  that  re- 
spondent has  assumed  here.  With  or  with- 
out her  agreement  to  report  tor  ''rtiwarsala 
promptiy  when  notified,"  plaintifPS  engage- 
ment *^o  oiact  tfiles  in  tbe  motion  picture 
prodnctitms"  ot  defmdant  obligated  her  to 
be  on  hand  to  perform  tiiose  servloes  when- 
ever needed,  and  to  do  ao  at  aucb  timea  and 
plaoea,  within  reason,  as  Iter  employer  might 
require  of  her.  To  that  end,  and  without 
adding  anything  to  the  terms  of  tbe  contract 
her  eniiloyer  was  entltied  to  demand  that 
die  report  daily  at  any  reasonable  place.  In . 
Older  that  ahe  mlg^t  conveniently  be  notified, 
and,  without  haraaaing  d^yi^  ber  preaence 
befdre  thie  camera  be  aecured  if,  cm  that  day. 
It  so  happened  that  ahe  waa  wanted  in  aome 
part  It  must  be  remembered  that  under 
her  contract  of  emplt^ment  plalntlfT  could 
be  cast  tar  any  part  She  could  be  assigned 
second  parts,  or  even  required  to  take  part 
In  mob  acoies  with  the  multitude  or  *1)uah- 
wa,**  88  those  who  take  part  In  such  scenes 
are  desie^ted  In  tiie  profession.  She  her^ 
•df,  in  her  letter  of  January  8,  1016,  ad- 
mitted that  ahe  oouM  be  regoired  "to  act 
In  audi  parts  and  at  such  times  and  places'* 
aa  she  might  be  Instructed.  This  being  the 
ease,  it  waa  oiUrely  ctmalB^t  with  tlie  con- 
tract of  employment  to  require  her  to  be 
iment  errery  morning  at  8:80  o^dock,  when 
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the  ottier  actora  and  sctresses  arrived,  In 
order  that  sbe  mli^t  immediately  be  notlfled 
to  take  part  even  in  a  mob  aceoe,  If  ber 
employer  saw  fit  so  to  use  her.  For  these 
reasona,  we  think  It  dear  that  the  order  to 
report  dally  at  defendant's  stadio,  Irrespec- 
tlve  of  vhether  sihe  waa  cast  in  a  part  or 
not,  VM  not  Inowslatent  with  platntUTS 
written  oontnct  of  erni^oyment 

[7]  Nor  was  the  order  unreaeonabte  If, 
as  testifled  by  dctfeodautfs  witneaaes,  plaln- 
tiif  frequently  aixlTed  on  the  gronnd  late 
for  rehearsals  and  for  motion  jActure  pro- 
diiftlOBs,  and  If  d^tendanfs  sNrants,  at 
times  when  ber  presence  was  urgently  needed 
in  order  that  dke  mi^t  enact  the  rtle«  in 
whlcih  ahe  had  been  cast,  had  great  dUBcalty 
in  readiing  her  by  t^tephooe^  in  order  to 
notify  her  that  her  presoice  was  required. 
By  ber  own  oonducl;  If  d^endantM  witnesses 
have  tmtbfolly  and  accorately  described 
the  conditiona  created  by  plabitiiE^  haMtnal 
tardiness  and  the  difficulties  meonntered  in 
endeaToring  to  canmtmicete  with  her  npon 
occasiona  when  her  presence  was  needed, 
she  herMit  has  made  the  order  a  reasoiable, 
if  not  a  neceasary  coei.  PlaintiirB  place  of 
abode  at  Santa  Monica  was  S%  miles  fmn 
the  canyon  In  whKA  delteidant  had  its  oamp 
or  stadio.  The  availaUe  means  for  tmTel 
between  the  two  places,  particularly  during 
the  rainy  season,  was  none  too  (ood.  De- 
f«idanf8  business  vne  so  condncted  fliat  it 
was  necessary  to  commence  work  early  in 
the  morning,  so  as  to  take  advantace  of  all 
possible  sunlight  The  other  membets  of 
defendantTs  lai^  organlsatiott  were,  aa  a 
general  mle,  on  the  ground  not  later  than 
8:80  a.  m.  When  plaintiff,  was  required  to 
act  in  a  rOle  In  which  she  had  been  cast. 
It  was  absolut^y  necessary  that  ahe  shoold 
be  on  the  ground  in  time  to  commence  work 
with  the  others,  if  defendant  was  not  to  be 
inflicted  with  considerable  financial  loss. 
If  tbe  situation  as  depicted  by  d^endant's 
witnesses  be  true — plalntUTs  frequent  tardi- 
ness and  the  great  difficulty  ^countered  at 
times  in  getting  word  to  h^v— there  could 
be  nether  system  nor  reasonable  efficiency 
In  defendant's  business,  unless  It  made 
some  such  order  as  that  which  it  gave  plain- 
tiff aa  January  22,  1916.  Defendant's  busi- 
ness could  be  expedited  only  by  a  compact 
working  entity  of  all  Its  employes,  commenc- 
ing their  work  In  imison  and  at  a  reasonably 
early  hour  In  the  day. 

We  conclude,  therefore,  that  the  order  to 
report  at  the  studio  every  morning  not  latw 
than  8:30  was  consistent  with  the  omtract 
between  the  imrties;  that,  if  the  drcum- 
stanoes  were  as  described  by  defendant's 
witnesses,  the  order  was  reas(»iable  and 
fair;  and  that  the  court  erred  in  charging 
'  the  Jurors  that  it  was  for  them  to  determine 
whether  the  order  "was  within  the  terms 
of  the  contract"  and  wlielher  it  "was  a  rea- 


sonable order  under  the  drcomstanoes.*' 
The  Jury  should  luiTe  twen  tnstmeted  spe- 
dflcally  that  If  it  be  true,  as  testlfled  by  de- 
ftodant**  witnesses,  that  plaintiff  was  fre- 
quently tardy,  and  dtfendant,  at  time^  tiad 
difficulty  In  readiing  her  by  tdq^ume  in 
order  to  notify  her  to  be  present  to  oiact 
her  rMes,  ttken  the  order  was  reasMUible, 
and  a  wtllfnl  disobedience  of  its  terms  would 
be  good  gi^nnd  for  plalntilPa  dlsdiarge. 
Instead,  tlie  jury  wa^  In  efltet,  tcM  that  & 
willful  dlsobedlMioe  of  the  ordn  Is  not  a 
defense  to  plaintUFa  action.  In  its  diarge 
to  the  jury  the  court  gave  this  instruction: 

"If  tlie  defendant  did  not  have  any  general 
rules  and  regulations  applying  to  actresses  in 
its  emplf^eut,  enacting  rdles  and  acting  parts 
in  Its  produdug  company,  the  same  as  ^aintlff 
was  enaednft  whidi  rsQidred  snA  actreaai  to 
nport  at  tlw  studio  ot  the  dsCendant  every 
morning  not  later  than  8:80  a.  m^  irrespective 
of  whether  they  were  cast  or  not,  and  tbe  de- 
fendant had  not  notified  plaintiff  to  re^tort  for 
rebeaxsals  on  January  24tb,  January  25th,  or 
Januaiy  26th,  or  any  oi  sudi  dates,  and  the  de- 
fendant had  not  instructed  tlie  plaintiff  to  di- 
rect or  act  in  any  particalar  part  or  given  to 
plaintiff  any  partienlar  east  or  assignnwnt  on 
January  24th,  25tli  or  26th,  or  on  any  other 
said  date,  then  hj  filing  to  rq>ort  at  the  studio 
of  the  defendant  on  said  Janaary  24tli,  25^1  or 
26tli,  the  plaintiff  did  not  commit  a  breach  of 
the  contract  which  she  has  dedared  on  in  her 
complaint,  and  the  plaintiff  would  not  on  that 
account  be  preraited  from  recovering  in  tliis 
action.** 

Tbis  instruction  entirely  ignores  the  order 
of  Jantury  22,  191^  and  the  effect  of  any 
willfol  disobedienoe  ttiereof.  Indeed,  ttirough- 
ont  its  instmctions,  the  court,  appar^tly 
adopting  the  tJieory  advanced  by  respondent 
on  this  appeal,  seons  to  have  treated  the 
order  as  wholly  Inconslstoit  with  the  con- 
tract of  employment  In  this  we  think  the 
court  erred. 

[I]  Since  the  case  most  be  remanded  for 
retrial,  it  is  necessary  tliat  we  notice  one 
other  objection.  Appellant  complains  of  an 
instruction  respecting  ttie  amount  of  recov- 
ery. The  action  was  not  simply  to  recover 
plaintiff's  wage  of  f  76  a  week  for  the  balance 
of  ber  term  of  servlca  It  was  brought  to 
recover  damages  for  breach  of  tlie  entire 
ctmtract.  Under  her  contract  with  Aetend- 
ant,  plaintiff  was  to  receive  a  salary  of  $75 
a  week  for  her  services  as  a  motion  picture 
actress  and  lUcewise  $1,300,  payable  in  week- 
ly installments  ot  ¥25  eadi,  as  a  consider- 
ation for  the  optional  right  which  she  gave 
to  defendant  and  whldi  entitled  It,  at  Its 
<q>tlon,  to  employ  plaintiff  for  another  year 
at  an  agreed  salary.  We  shall  assume,  as 
contended  for  by  defendant  that  the  con- 
tract iB  severable.  That  is,  we  shall  assume 
that  the  agreement  for  services  at  a  wage 
of  f  76  a  week  for  the  flnit  year  is  <me  agree- 
ment; 0ut  the  agreement  whereby  plain- 
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ttff  gBTe  defendant  Oie  opttonal  il^t  to  n- 
anplo7  ber  fbr  another  year,  In  conMderatloa 
Df  fhe  Biun  of  fl^Ot^  payable  In  equal  weekly 
InstallmentB,  Is  another  and  aerate  i^ree- 
meat;  and  that  the  aggregate  of  the  amounts 
payable  weekly  to  plaintiff  during  the  first 
year,  flW,  Is  the  total  amonnt  payable  under 
two  aeiHuate  and  iod^Kodent  ttTUons  ct 
tb»  contnct  But,  eran  bo,  If  i^alAtlff  is 
entitled  to  recover  at  aU.  she  la  entitled 
to  recover  Cor  defendant's  breach  of  the  con- 
tract as  a  whole,  not  nier^  tor  a  breach 
of  defendaat'e  agreonent  to  ea^fliog  her  for 
«  year  at  a  wage  of  976  per  week.  TbAt  is, 
if  entitled  to  recover  at  all,  die  Is  entitled 
to  recover  at  the  nte  of  |100  pw  wedc  tot 
the  remainder  of  the  term  of  service, 
L  from  Jannary  27, 1916,  to  June  16, 1816, 
less  roch  sum  as  she  might  have  earned 
by  eKerdslDg  reasonable  diligence  to  se- 
cure oiQier  Mnploymcnt  ot  the  same  or  a 
snhetantlally  simUar  character.  Appelant 
seons  to  titdnk  that  because  It  was  under 
no  obligation  to  exercise  Its  optional  right 
to  re-employ  plalntifl  for  another  year  upon 
the  termln^<m  of  the  first  year's  service. 
It;  therefore^  Should  pay  no  part  of  the  $1,300 
tbRt  became  payable  after  plalntUFs  dis- 
charge, ev^  If  It  should  be  found  %iat  It 
breedied  the  contract  by  dlsdiarging  plain- 
tiff  wlQiont  Just  cause.  This,  manifestly, 
1b  Don  Be<faltur.  Plaintiff;  in  omslderatlon 
of  $1,800,  payable  In  weekly  Installments  of 
$25  each,  gave  defendant  an  option.  De- 
fendant, unless  plaintiff  herself  breached 
the  contract  by  Insubordination  or  by  willful 
disobedience  of  a  reascmable  order,  must 
pay  for  this  cation  the  full  amount  that  It 
agreed  to  pay  therefor,  and  at  the  tlmea 
and  in  the  manner  It  agreed  to  pay,  r^rd- 
lesa  of  whether  it  might  see  fit  to  exercise 
the  <H>tlon  that  It  acquired  for  the  agreed 
consideration  ot  $1,300. 
Judgment  revexsKl. 

Wa  ooncnr:  BLOANB,  J.;  TBOUAS,  3. 


CONSOLIDATBD  INTERSTATE-CALLA- 
HA^  MINING  CO.  et  aL  v.  MOETON 
et  al. 

(Sivrone  Oourt  of  Idaho.  Jan.  12,  1920.) 
Apfeax.  ahd  ebrob  ^s^lOUC^Pmnxnos  or 

FACT  OH  CONFLIOnilQ  EVinXnCB  WZLI.  ROT 
BB  niBTDBBBO. 

Findings  of  fact  made  upm  confiictiDg  evi- 
daice  will  not  be  disturbed  where  there  is  sub- 
itantlel  evidence  to  snstaln  such  findings. 


Appeal  from  District  Court, 
County;  W.  W.  Woods,  Judge. 


Shoshone 


Actum  by  the  OonaoUdated  Interstate- 
Callahan  Mining  Company  and  others  against 
Joseph  F.  Mortm,  the  Virginia  Mining  Com- 
pany, and  Patrtdc  Burke  to  quiet  title  to  cesv 
tain  interests  in  a  mining  dalm  and, for  In^ 
Junctlve  r^lef  against  a  pretended  relocation, 
with  Groes-oHniaaint  def»idant  Burke. 
Judgment  for  plaintUb  and  for  defendants 
Morton  and  Virginia  Mining  Company,  mo- 
thm  for  new  trial  denied*  and  defendaiU 
Burte  aweals.  .  Afllrmed. 

John  M.  Gleeson,  of  Spokane,  Wash.,  and 
Isbam  N.  Smith,  of  Seattle,  Wash.,  for  appel- 
lant 

James  A.  Wayne  and  I><mald  A  Callahan, 
both  of  Wallace,  and  Joe^h  F.  Morttm,  of 
Spokane,  Wadi.,  tot  reqwodents. 

budge;  J.  This  action  was  commoiced  by 
the  Conscdldated  Interstate-Callahan  Mining 
Company,  a  corporation,  H.  O.  Lougee,  Benja- 
min. C.  Hammltt,  Barbara  Haeder,  Elsie 
Etoeder,  and  Jacob  Haeder,  to  quiet  title  to 
their  interests  In  the  Virginia  lode  mining 
daim  in  Beaver  mining  district,  Shoshcme 
county,  and  to  «ijotn  ai^llant,  Burke,  and 
respoQdoits,  Joseph  F.  Morton  and  the  Vlr> 
glnla  Mining  Company,  a  corporation,  from 
interfering  with  the  former^  possession  ana 
operation  of  said  dahn.  The  cmly  issue  mar 
terial  upon  this  appeal  Is  that  raised  by  the 
answer  and  cross^mplalnt  of  appelant 
Vherein  he  asserts  title  to  the  same  claim  un- 
der a  pretemded  r^ocatl<m  as  the  Big  Coiter 
mining  claim. 

The  cause  was  tried  by  the  court  Find- 
ings of  fact  and  conclusions  ot  law  were 
filed,  and  a  judgment  entered  in  acoordance 
therewith,  uphxddlng  the  original  location 
and  decre^g  all  of  the  parties  exo^  ap> 
peUant  certain  Interests  therein,  and  adjudg- 
ing the  pretended  relocation  of  appellant  null 
and  void. 

This  appeal  Is  from  the  Judgment  and  from 
an  order  denying  a  motlcm  for  a  new  trial. 
Appellant's  brief  contains  numerous  speclfl- 
catlons  of  error.  Involving  essentially  three 
questlcms,  viz.: 

(1)  Was  the  Virginia  lode  mining  claim 
forfeited  for  failure  to  do  not  less  than  $100 
worth  of  labor  or  Improvements  for  the  year 
Idle,  as  required  by  Bev.  St  U.  S.  |  2324  (U. 
S.  CompUed  Laws  1916,  |  4620;  6  Fed.  Stata. 
Ann.  [2d  Ed.]  B33)? 

(2)  Was  there  a  resunrptlon  of  work  by 
the  Consolidated  Interstate-Callahan  Mining 
Company  within  the  meaning  of  the  foregoing 
section? 

(8)  If  the  first  two  questlona  should  be  an- 
swered in  the  n^atlv^  was  appelant,  by 
reason  of  his  previous  connection  with  the 
Vti^liDla  Mining  Company  as  a  stockht^er 
and  president  thereof,  qualified  to  make  a 
valid  relocation? 


^9For  otta«r  caa«  Be«  rame  topic  uid  KffY-MUMBBB  In  all  Ke]r-Niimb«r«d  Dlswta  ftnd  Indaxw 
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As  to  the  flrat  qnestlon,  ttie  oonrt  ftmnd 
that  ttie  Consolidated  IntanrtatftOaOaliaii 
Mining  Ck>nipany,  acting  tor  Itself  and  Its 
co-owners,  did  durJHg  fbe  year  1816  and  prior 
to  file  SljBt  day  of  December  thereof  "do, 
perfonA  and  place  at  leaat  one  hundred 
(flOQ.00)  dollars'  worth  of  work  and  Improve* 
ments  upm  said  VirglDla  lode  mining  claim 
as  and  for  the  axumal  labor  for  the  year 
1916." 

We  have  carefully  gone  tibroogh  the  entire 
record  and  examined  the  extokslre  iHri^ 
upon  this  question,  and.  viiMe  it  is  tme  Uiat 
there  is  a  sharp  c«ifllct  in  Uie  erldoioe,  we 
are  tdeariy  ot  the  ovinUm  that  there  la  sub- 
stantial evidence  to  support  this  finding. 
The  case  therefore  falls  within  the  well-set- 
tled rule,  so  freqnently  anmnmoed  by  this 
court,  that  findings  of  fact  made  from  con- 
flictlng  evidaioe  will  not  be  disturbed  where 
fliere  is  substantial  evidence  to  suiwort  th«n. 
O.  S.  f  tItO;  Davenport  v.  Burke,  SO  Idaho, 
680.  167  Faa  481;  Hayton  v.  Glemans.  SO 
IdahOh  25.  166  Fa&  904;  KcKeehan  v.  VoU- 
mer<;iearwater  Oo.,  Ltd.,  80  Idaho,  606.  166 
Fac.  268.  Ann.  Gas.  3S18B,  1107;  HoUand  t. 
Avondale  Irrigation  District^  80  Idaho^  470. 
166  Pac.  260;  HempblU  v.  Moy.  81  Idaho, 
66,  160  Pac  288;  Ind^endence  VIbok  Mln* 
Ing  Go.  T.  KnauBS,  82  Idahov  — k  181  Fac. 
701. 

Having  readied  the  conclusion  that  the 
trial  court's  finding  is  soatalned  by  the  evi- 
dence, the  Question  as  to  reiumptlon  at  wwK 
becomes  inunaterlal,  and  further  It  la  un- 
necessary to  decide  the  question  of  appet 
lant's  status  with  reference  to  the  Virginia 
Mining  Company,  since  the  claim,  having 
been  protected  by  the  requisite  amount  of  as- 
sessment work,  was  not  open  to  rdocaticn  by 
any  one. 

We  have  examined  the  other  allied  er> 
rors,  but  th^  are  without  mevlt 
The  Judgment  is  affirmed.    Coste  are 

awarded  to  respondents. 

U0B6AN.  a  J.,  and  BJCE,  3^  conoir. 


EANGAS  et  al.  V.  NATIONAL  COPPER 
MININO  GO..  limited.   (Nov  S284.) 

(Supreme  Court  of  Idaha    Jan.  S,  1920. 
Behearing  Denied  Matdi  6,  1920.) 

1.  MASTES  ash  SEBViJIT  «S3lOOCD— Wabhirg 
OF  ■XTRAOBDXNABT  (»  UITDBVAt  BISK  BE- 
QUIBED. 

It  Is  the  duty  of  an  employer  to  warn  his 
employe  of  any  extraordinary  or  uDasual  risk 
which  lenders  perilous  the  place  of  employment, 
unless  the  latter  already  knows  of  it  and  appre- 
ciates the  danger  from  it 


2.  Mastkb  and  Sbbvant  «s>217(1)— ErraA- 

OKOXHABT  OB  ONUSUAi:,  EISKB  ROT  ASSUMED. 
In  the  absence'  of  a  contract  to  the  con- 
trary, an  «aploy£  does  not  assume  extraordi- 
nary Or  unusual  risks,  nor  wiU  he  be  presumed 
to  have  contracted  to  hold  his  employer  blame- 
less for  injuries  resulting  from  causes  of  the 
extstence  of  wUdi  be  was  not  aware. 

8.  MAGrrEB  and  sebVaitt  ^s>265(11)  —  Eu- 

PLOTEB  HAS  BUBDEN  Or  PBOVZna  WARNING 
OF  BZnAOBniNABT  BISK. 

The  burden  of  proof  la  uiwn  the  employer 
to  show  that  the  emidoytf  was  warned  of  a  ntm- 
obvions  and  utraordinary  risk,  or  tlmt  he  knew 
of  and  wpndftted  the  danger  from  it 

Appeal  from  District  Gourt,  Bbodume 
Ooitnty;  Wni.  W.  Woods.  Judge. 

Action  by  BVancls  R.  Kangas  and  others 
against  the  Natl<mal  Copper  Mining  Com- 
pany, Umlted.  Judgment  for  plalntllla,  mo- 
tion for  new  trial  denied,  and  defendant  ap- 
peals Judgment  and  order  affirmed. 

James  A.  Wayne,  of  Wallace  for  appelant 
McFarland  &  H<^arland.  of  Ooenr  d'Alaie^ 
for  respondents. 

MORGAN,  a  J.  Charles  Kangas  was 
kllled^y  falling  rock  while  etoBioyed  by  ap- 
pellant as  a  laborer  in  Its  mine.  This  action 
was  prosecuted  by  and  on  behalf  of  his  wid- 
ow and  children  on  the  theory  that  his  death 
was  caused  by  hla  employer's  n^ligence,  in 
that  it.  in  TlolatlfKi  of  Its  duty  to  furnish 
him  a  safe  place  to  work,  carelessly  and  negli- 
gently put  him  to  muddng  and  breaking  rock 
in  a  large  stope  wherein  it  had  failed  and 
n^lected  to  construct  or  maintain  timbering, 
cribbing,  or  any  other  means  or  device  to  pre- 
v^t  rock  and  ledge  matter  from  breaking 
loose  and  falling;  that  the  composltloo  of  the 
rock  and  ledge  matter  was  sudi  as  to  cause 
them  to  crack  open,  break,  and  fall,  which 
was  unknown  to  Kangas  and  was  well  known 
to  appellant  and  its  agents  prior  to  and  at 
the  time  of  his  death,  and  that  he  was  not 
given  any  warning  of  the  dangerous  oonditltm 
of  the  Btope,  or  that  rock  and  ledge  matter 
were  likely  to  break  loose  and  fall  upQU  him. 

Appellant  indsts  the  evidence  was  InaulU- 
dent  to  establish  that  the  death  of  Kangas 
was  due  to  Its  negligence.  Its  theory  is  hla 
death  was  caused  by  an  air  blast,  which  is 
a  spontaneous  outburst  or  explosion  of  rock 
in  a  stope  or  other  underground  excavation ; 
that  an  air  blast  is  an  act  of  God,  or  a  force 
of  nature  which  cannot  be  foreseen  or  guard- 
ed against,  and  that  no  liability  for  damage 
arises  by  reastm  of  injury  sustained  from  It; 
also  that  Kangas,  as  a  part  of  the  CMisldera- 
tLoa  of  his  emtdoyment,  assumed  all  risks, 
dangers,  and  damages  whlc^  might  be  sus- 
tained by  him  in  pursuing  such  employment 
as  he  was  engaged  In  at  the  time  of  the  In- 
Jury  whldi  resulted  in  his  death. 

There  are  conflicting  theories  r^tlve  to 
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the  caase  of  air  blflstn,  and  none  of  the  wit- 
nensee  wbo  testifled  in  this  case  pretended  to 
know  what  produoeB  them.  Hieir  occorrenoe 
In  the  National  ndne^  where  Kangaa  wae 
killed.  Is  described  by  William  H.  Wagner,  a 
witness  called  on  behalf  oC  appellant,  as  ftd- 
knra: 

"Q.  Were  jm  ever  present  in  the  NatlonAl 
mine  when  tiiese  occarrences  of  air  UaBta  hap- 
pened? A.  Tea,  air.  Q.  On  how  manr  ocoa- 
sions?  A.  I  ooold  not  tell  yon,  but  quite  a 
number  of  them.  Q.  Quite  a  number?  A.  Tea 
Q.  Where  in  the  mine  did  they  occur,  these 
blast*  yon  <^>serTcd?  A.  Well,  they  occurred 
in  the  drifts,  in  the  raises,  and  occorred  in 
the  stopes.  Q.  Will  yon  state  whether  or  not 
there  was  any  way  of  determining  when  or 
where  In  tht  mine  tiiey.  would  oeettrf  A.  No, 
sir.  Tbey  would  happen;  that's  all  any  one 
knows  where  or  how.  Q.  If  any  warning  was 
giren  when  they  occurred,  what  was  the  first 
thing  yoo  noticed?  A.  There  was  no  warning. 
It  was  over  with;  that's  alL  There  was  an 
explosion,  and  it  was  over  with.  Q.  Happened 
snddoily?  A.  Tes,  sir;  happened  right  off. 
Q.  Jnrt  describe  sadi  an  occnrrence  to  the 
Jury.  A  Well,  would  be  working  along,  and 
all  of  a  sudden  there  was  a  big  explosion,  some- 
times a  big  explosion  in  the  rock  and  some- 
times smaller  explosions;  would  throw  rock 
sometimes  out  any  place;  no  warning  at  all. 
Q.  What  kind  of  an  explosion?  A.  Soonded 
like  a  lifter,  where  powder  was  exploded  in 
muck,  land  of  maffled  sonnd,  not  really  loud. 
Q.  Do  these  air  blasts  occur  in  the  sides  or 
back  or  roof?   A.  They  occurred  any  place." 

The  following  additi<Hial  facts  were  estab- 
lished: (1)  Air  blasts,  while  not  of  general 
occurrence  In  the  Ocenr  d'Alene  district, 
where  aK>ellanf  s  mine  Is  situated,  do  fre- 
quently take  place  In  some  of  the  mlne&  (2) 
Prior  to  the  death  of  Eangas  they  had  fre- 
qn«itly  occurred  In  the  National  mine.  ^) 
AK>^ant*s  office  and  agoitB  knew  tiijey 
were  to  be  expected. 

[1]  If  we  adopt  aKtdHant's  theory,  that  the 
death  of  Kangas  was  caused  by  an  air  blast, 
and  that  it  is  a  force  of  nature  which  cannot 
be  foreseen  or  guarded  against,  still  It  owed 
to  him  the  duty  to  warn  him  of  that  danger. 
26  Cyc.  UTS;  Fortney  t.  Marblehead  Lime 
Co.,  173  Mo.  App.  401,  158  S.  W.  869;  Devlne 
T.  Delano,  272  111.  166,  Ul  N.  B.  742,  Ann. 
Cas.  1918A,  689;  Tully  v.  Grand  Island  Tele- 
ph<me  Co..  9Q  Neb.  710,  139  N.  W.  672 ;  Bax- 
ter V.  Roberts,  44  Cal.  187,  13  Am.  Bep.  160. 

[2]  The  rule  that  an  employ^  assumes  all 
ordinary  ahd  usual  lislM  and  perils  Incident 
to  hU  ^ployment  is  based  np<m  a  contract, 
express  or  implied,  that  he  does  so.  Baxter 
T.  Boberta,  supra.  In  the  absmoe  of  a  con- 
tract to  the  contrary,  he  does  not  assume  ex- 
traordinary or  unusual  risks,  nor  will  he 
be  presumed  to  have  contracted  to  hdA  his 
emplt^er  tdameless  for  injuries  resulting 
from  causes  of  the  existence  of  wUdi  he  was 
not  aware. 


[I]  The  burden  of  proof  was  upon  appel- 
lant to  show  that  deceased  was  warned  of 
such  a  ntmobrioos  and  extraordinary  risk  as 
Is  an  air  blast,  or  that  he  knew  of  It  and  aih 
predated  the  danger  from  It  Derlne  t.  Del- 
ano, supra ;  Baxter  r.  Koberts,  supra ;  Savage 
T.  Bhode  Island  Co.,  28  B.  I.  391,  67  AU.  633 ; 
DuCTey  T.  ConsoUdated  B\o(3s.  Coal  Co.,  147 
Iowa,  225,  124  N.  W.  609,  30  L.  B.  A.  (N.  S.) 
1067 ;  Donahue  v.  Enterprise  B.  Co.,  82  S.  0. 
299, 11  S.  B.  96. 17  Am.  St  Bep.  854;  Labatf  B 
Master  &  Servant  (2d  Ed.)  toU  4,  p.  490S,  | 
1608;  Tamoskl  t.  Gudahy  Packing  Ga,  85 
Nrf).  147,  122  N.  W.  671;  WlUiams  t.  Sle^y 
Eb^ow  Hln.  Co.,  87  Colo.  62,  86  Pac.  337,  7 
L.  B.  A.  (N.  S.)  U70, 11  Ann.  Oas.  Ul ;  BJor- 
man  t.  Ft  Bragg  Bedwood  Oa,  104  Cal.  628. 
38  Pao.  461.  If  Eangas,  who  had  worked  in 
that  mine  but  a  shift  and  a  half  when  he  was 
killed^  had  any  knowledge,  notice,  or  warning 
that  air  blasts  had  ever  been  known  to  or 
were  likely  to  occur  there,  no  evidence  ot  that 
fact  was  introduced. 

Appellant  complains  of  certain  instructions 
given  and  of  the  refusal  to  give  others.  The 
entire  charge  to  the  jury,  when  read  and  con- 
sidered together,  correctly  states  the  law  ap- 
plicable to  the  facts  in  this  case,  and  the 
action  of  the  court  comidained  of  does  not 
constitute  prejudicial  error.  Brayman  t. 
BusseU  ft  Pugh  Lumber  Oo^  SI  Idaho,  140^ 
169  Pac.  932. 

The  Judgment  and  order  d^iying  a  new 
trial  are  affirmed.  Costs  ore  amrded  to  re- 
spondents. 

BICB  and  BUDGB,  JJ„  ooncnr. 


VON  PADUA  V.  AMEBIOAN  TIPB  POUN- 
DEBS'  CO. 

(Supreme  Court  of  Idaho.   Feb.  11,  1920.) 

1.  Ubb  and  ocoupatios  «=»1— Ivpejkd  pbom- 

ISE  to  pat  BKAfiONABLB  BBRTAI.  VAI.VB. 

Where  a  party  occupies  the  premises  d 
another,  wlthont  any  agreement  for  the  pay- 
ment of  rent,  the  law  Imidlea  a  premise  on  tiie 
part  of  the  occupant  to  pay  for  the  use  and  ofr- 
cnpation  of  sudi  premises  the  reasimabla  renfr 
al  value  thereoi^  unless  an  agreement  is  proven 
to  exist  between  the  parties  that  the  occupancy 
was  to  be  wiUiont  rent. 

2.  Vm  aVD  000T7PATI01T  One  hatxho 
FOBBseioit  or  psraoHAL  VBOFSarr  on  ak- 
othkb'b  pbbmtbbb  uabu  yoB  vam  and  oo- 

crrpATioN. 

Where  one  Id  possession  of  personal  prop- 
erty places  it  upon  certain  premises,  and  re- 
tains it  there(Hi.  the  use  and  occupation  of  the 
premises  is  by  him  who  has  possession  of  tlie 
property. 

Appesl  from  District  Court,  Ada  Oonnty; 
Caiarles  P.  McCarthy,  Jnd^ 
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Action  by  Anthony  y<m  Padoa  against  tiie 
American  Type  Focndcri'  Oompany,  a  cor- 
poration. Jadgmoit  for  plalntU^  and  defend- 
ant appeals.  Bereraed. 

Xniiott  ft  Healy,  of  BcSse,  for  aro^lant. 
Fnwley  ft  Koeladif  of  Boiaot  Cor  jrapond- 
mt 

BIOE,  J.  BeBpc«id«it.  Vm  Fadna*  reoover- 
ed  a  jodgment  against  app^ant  for  tlie  rea- 
«onable  valne  of  the  tise  and  occupation  of 
vertaln  premises  belonging  to  reBpondrat 
Hike  evidence  in  tbe  case  omsisted  of  a  stlp- 
Qlatloa  of  facts.  Ftchd  this  stlpalatlon,  and 
the  findings  of  the  court  based  thereon,  it 
appears  that  the  premises  in  question  were 
occupied  by  one  A.  D.  Glark,  doing  tmslnees 
as  the  Gem  Printing  Uompany,  under  a  lease 
from  respondent;  that  while  Olark  was  In 
possession  of  the  premises  as  lessee  he  placed 
thereon  certain  pr<q;>^ty  parchaBed  fWtm  ap- 
pellant under  ocmdltikmal  sale  contracts ; 
that  Olfu-k  became  a  bankrupt,  and  after  his 
bankruptcy  refused  to  pay  the  roital  xiptm 
the  premises;  that  Immediately  npon  the 
bankruptcy  of  Clark  appellant  attempted  to 
gain  possession  of  the  property,  but  was  un- 
able BO  to  do  on  account  the  refusal  of  the 
trustee  in  bankruptcy  to  deliver  it  The 
fourth  paragraph  ot  tbo  atlpalatlfm  reads  as 
follows  ; 

"TbBt  defoidant  hu  had  no  dealings  with 

plaintiS,  eitb»  directly  or  through  said  CHark 
or  other  ttgent,  with  reference  to  the  rental,  oc- 
capation,  or  use  of  said  building,  other  than 
such  as  may  legally  have  arisen  from  the  ex- 
ecution of  udd  contracts,  and  the  tact  of  said 
property  baTing  bean  kqpt  and  nssd  hi  said 
building." 

a,  2]  In  Kvport  ot  tOa  Jnflgmwnt  reapond- 
ont  refers  as  'to  llie  case  ot  Skinner  t.  Skin- 
ner. 38  Nebk  7S6,  67  N.  Vr.  DS4,  and  many 
other  authorities.  In  the  Skinner  Case  it  Is 
sold: 

"  •  *  •  The  law,  In  the  absence  of  all  eyi- 
dence  to  the  contrary,  will  imply  the  existence 
of  the  relation  of  landlord  and  tenant  between 
two  parties,  where  cme  owns  land,  and  by  his 
ItermlBgion  it  is  need  and  occupied  by  the  other. 
*  *  *  If  tbe  tenant's  use  and  occnpatlon  baa 
been  beneficial  to  him,  that  is  suffldrait  gronnd 
from  which  to  imply  s  promise  on  his  part  to 
pay  a  reasonable  compensatioa  tor  svch  use  and 
occupation,  in  the  absence  of  any  eridence  negar 
tiving  such  prcHnlse." 

Se^  oLk>,  Walsh  ft  Go,  Taylor,  1«2  III. 
App.  46 ;  Rodman  et  aL  v.  Davis  et  al.,  34 
Okl.  766.  127  Pac.  4U;  Kremer  r.  SidiutB, 
82  Kan.  176,  107  Pac  780,  27  U  B.  A.  (N.  S.) 
786. 

We  are  In  accord  with  the  rule  cC  law  an- 
nounced in  ttiese  decislCHis,  but  respoodait 
failed  to  establish  the  premise  npon  which 
flie  argument  must  be  founded.  This  actUm 


was  brooflM:  to  recover  ihe  reasonable  value 
of  the  use  of  tbe  premises  occupied  by  the 
property  of  appellant  delivered  to  Olark  un- 
der tbe  conditional  sale  contra^.  Appel- 
lant's property  was  In  possession  of  Clark 
when  it  was  idaced  np(m  the  premises,  and 
remained  in  the  pMsesslon  of  Clark,  and  the 
trustee  in  bankruptcy,  during  all  tbe  time 
for  whltdi  rental  was  claimed  by  respMid- 
ent  in  this  suit  It  is  immaterial  ^letber 
tbe  possession  of  Olark  and  the  trustee  was 
rlj^tful  or  wnmgfuL  The  fact  remains 
that  ttie  possession  was  theirs^  and  thero- 
fore  the  occupaficy  of  the  pronlses  was 
theirs.  This  action  ooimot  be  maintained 
against  appellant. 

The  Judgment  Is  revwsed.  Costs  awarded 
to  appelant 

HOROAN.  a  J.,  and  BUDOB,  J.  concur. 


OUf  FIBLD  ft  S.  F.  RY.  CO.  T.  SMAI/TZ. 

(No.  9301.) 

(Supreme  Court  of  OklahcHna.   Feb.  10^  1920.) 

(ByJktbut  by  the  Court,) 
ExxiranT  DoiLUH  ^s>120— Crahtob  or  kioht 

or  WAT  TO  XLEOTBIO  BOAD  KAT  BEOOVEB  IT 
DAUAOED  nT  USE  OF  WAT  FOB  STEAM  KAIL- 
WAT;  VALCn  07  BIQHT  01*  WAT  NOT  CONSID- 
XEED  as  KLElfXNT  OF  DAMAQE. 

Where  a  right  of  way  has  been  secured 
for  an  ehetrie  railway  nnder  a  general  war^ 
rauty  deed  with  no  icseiiatlena^  and  after  the 
grading  is  ooro^ted  the  rl^t  of  way  Is  add 
by  the  traction  oompany  securing  it  to  a  stand- 
ard gauge  steam  railway  company,  and  tbe 
latter  operates  its  trains  over  said  right  of  way, 
tbe  remedy  of  the  owner  of  tbe  land  from  whom 
the  right  of  way  was  secured  would  be  for 
damages,  If  an;,  to  his  adjoining  lands  resulting 
from  operating  the  standard  gauge  steam  rail- 
way ;  and  in  estimating  the  deuiages  the  value 
of  the  light  of  way  shwiid  not  be  considered  as 
an  element  ot  tbe  damages  sustained* 

Em»  from  District  Coiu%  Payne  County; 
Sctm  P.  Hickam,  Judge. 

Action  by  Charles  A.  Smaltz  against  the 
Oil  Bleld  &  Santa  F4  Railway  Company. 
Judgment  for  plalntUf,  and  defmdant  brings 
wnv.   Affirmed  conditionally. 

N.  A.  Gibson,  J.  L.  Bull,  and  T.  Zi.  Oibaou. 
all  at  Hnakogesh  and  BoU.  A.  U»wry,  of 
Stillwater,  fbr  lAalntlff  in  error. 

B.  O.  Wilson,  of  Tnlsa,  for  defendant  In 
erra. 

PITOHFORD,  J.  a%8  defendant  In  wror, 
plaintiff  betow,  faurtltated  this  action  tn  the 
district  court  of  Vksbb  coonty,  against  the 
plaiutlfl  In  erxott  d^endant  below,  for  dam- 
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ages  alleged  to  have  been  Boffftred  hy  the 
plaintiff  by  reason  of  tbB  oonstrnctioii  of  a 
standard  gauge  steam  railroad  througb  his 
lands,  nia  plaintiff  liad  ececuted  a  deed  to 
the  Cashing  Traction  Conspany  tor  a  right  ot 
way  through  the  lands  fortbepniposeof  cm- 
stmctlng  and  operatlttg  an  IntemrtMUi  eleo* 
trie  railway  on  and  over  said  right  of  way 
between  the  towns  of  Cashing,  Ollton,  and 
Dramrifi^t  ^e  i>^tloa  all^^  at  some 
length  certain  r^resentatbms  and  promises 
made  by  the  traction  company  as  to  the  ad- 
Tantages,  convenience,  etc^  accruing  to  tfte 
irtaintlff  by  reason  of  the  building  of  an  tieo- 
tile  railway;  that  hy  reason  of  the  assur- 
ance of  these  advantages,  he  was  Indnced  to 
ocecate  t^e  deed  fOr  the  rli^t  of  way,  bat 
that  after  the  same  was  secured,  and  after 
the  grading  had  be&a  ccnnpleted  tw  the  elec- 
tric line,  the  constrnctlon  company  s(dd  the 
right  of  way  to  the  d^endant  railway  com- 
pany; that  the  defendant  railroad  company 
pnrdiased  from  the  traction  company  with 
foil  knowledge  of  the  fact  tiut  the  riidht  of 
way  was  secured  from  plaintiff  for  an  ^ec- 
trie  road ;  and  that  it  was  originally  under- 
stood between  the  traction  company  and  the 
railroad  comi»uiy  that  the  fwmer  to  se- 
cure ih»  right  of  way  f<nr  Ota  lattw.  It  Is 
also  contended  l^'tiie  idalnttff  that  in  ttie 
coDstmctlon  of  the  railroad  the  deCmdant 
made  deep  cnts  and  lil^  fllls^  and  fidM  to 
place  vaaA&c  the  roadbed  saffldent  calverts 
or  any  oilier  saffident  means  for  draining 
the  surfiaoe  water,  causing  the  surface  water 
to  back  and  overflow  large  pcHrtlons  ot  the 
land  adjaomt  to  the  roadbed.  Vaiioas  other 
items  <tf  damage  were  ennmuated.  which  it 
Is  unnecessary  to  consider.  Flalntlfl  con> 
tends  that  the  deed  executed  by  him  to  the 
traction  ctmipany  was  for  a  right  of  way  for 
an  electric  line,  and  that  as  a  farther  in- 
ducement to  plaintiff  to  execute  said  deed 
the  traction  company  executed  and  delivered 
a  written  stlpulatlcm,  by  the  terms  of  which 
it  was  agreed  that  whenever  said  right  ot 
way  was  not  to  be  used  as  an  Interurban 
electric  railway,  the  said  deed  was  to  be- 
come void,  and  the  right  of  way  should  Im- 
mediately revert  to  plaintiff ;  that  the  plain- 
tiff left  said  stipulation  with  the  president 
of  the  said  traction  company  for  the  pur- 
pose of  having  it  copied  tor  the  flies  of  his 
office  when  It  was  to  be  returned  to  the 
plaintltr.  but  that  the  said  stlpnlatlcm  has 
not  been  returned  to  him,  and  Is  now  in  the 
possession  of  said  traction  company  or  the 
defendant  The  plalnUff  farther  contends 
'that  as  the  right  of  way  so  granted  has  not 
been  used  for  an  dectrlc  line,  bat  was  sold 
to  defendant  and  converted  Into  a  standard 
gauge  Bteam  railroad,  and  as  no  rights  had 
been  granted  by  plaintiff  fbr  a  road  of  this 
nature,  t)te  title  to  the  right  of  way  reverted 
to  plaintiff  on  the  theory  of  abandonment; 
and  that  the  defendant  railroad  company  is 
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liable  for  an  damages,  sustained  by  flie  plain- 
tur ;  that  when  the  traction  company  aoM.  to 
the  defendant  the  deed  from  the  traction 
company  amv^ed  no  rights ;  that,  the  trac- 
tion company  having  abandtmed  the  right  of 
way  f<»:  an  electric  Une^  it  had  no  rights  to 
convey,  and  that  ttw  defendant  would  be  lia- 
ble tor  all  damaffBS  aooming,  Indqiendflnt  of 
the  amount  reoelred  by  the  idalntiff  from 
the  traction  company. 

The  answer  flled  by  the  d^endant  was  a 
gmeral  denial  and  a  ivedflc  denial  of  tlie 
execution  of  the  wrlt^  stlpulatioQ  set  ixp 
in  plaintUTs  petition  with  r^erence  to  the 
reversion  ct  Om  rl^t  of  way  up<m  faUnre 
to  use  it  ftv  an  Intemrban  railroad.  We 
gather  from  the  evidence  that  the  grading 
had  beai  completed  by  the  traction  company, 
before  the  sale  to  the  defendant  company. 
Hie  ptalntifl  received  from  the  traction  com- 
pany for  the  tight  of  way  (being  6.74  acres) 
f76  per  acre  for  the  amount  so  deeded.  Tbo 
defendant  contends  that  this  amount  should 
not  be  considered  the  Jury  in  estimating 
Oto  damages,  If  any. 

nie  court  instructed  the  fary  that  U  tb^ 
found  from  a  preponderance  of  the  evidence 
ftaat  the  right  of  way  was  secured  by  the 
tiacti«k  company  for  the  purpose  of  con- 
stmctlng  and  <H>eratlng  thereover  an  elec- 
tric railway  and  not  a  standard  gauge  steam 
railwiy,  and  that  after  so  procuring  said . 
right  6f  way  the  traction  company  abandon- 
ed its  purpose  of  constructing  and  operating 
an  electric  railway  over  said  land,  and  deed- 
ed such  right  of  way  to  the  d^endant,  there- 
by putting  it  out  of  the  power  of  the  trac- 
tion company  to  construct  and  operate  an 
electric  railway,  thai  and  in  that  ev&at  such 
abandonment  deprived  the  traction  company 
at  all  right  and  Interest  In  and  to  the  right 
of  way,  except  for  the  purposes  for  which 
tbe  right  of  way  was  granted;  and  if  the 
jury  should  find  farther  that  the  right  of 
way  was  not  sold  to  the  defendant  to  be  used 
for  an  electric  railway,  and  that  said  right 
of  way  was  appn^rlated  to  the  use  and  op- 
eration of  a  standard  gauge  steam  railway 
without  the  consent  of  the  i^lntifl  and  with- 
out condonnatlon  proceedings,  then  such  ap- 
IKvpriatlon  was  unlawful,  and  the  verdict 
should  t>e  for  the  plaintiff  in  a  sum  not  ex- 
ceeding the  amount  asked  for  in  plalntllTa 
petition.  We  think  there  was  error  In  this 
Instruction.  While  the  plaintiff  alleged  a 
written  stlpulatltHi  as  to  reversion  of  the 
right  of  way  In  the  event  the  same  was  not 
used  for  an  electric  line,  the  defendant  spe- 
ciflcally  denied  tbe  locution  of  a  stlpulatlcm 
of  this  nature.  "Kiere  Is  no  evidence  that 
notice  of  the  existrace  of  a  stipulation  of 
this  character  was  ever  conveyed  to  the  de- 
fendant In  the  instructioos  given  by  the 
court  this  question  was  not  sulHnltted  to  the 
Jury  by  reason  of  any  stipulation,  but  the 
ooort  charged,  as  a  matter  of  law,  that  if 
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the  traction  companr  failed  to  nm  the  risht 

of  war  for  an  electric  line  and  that  the  same 
was  used  for  a  standard  gauge  steam,  rail- 
way, this  latter  use  amounted  to  an  abanr 
donment. 

We  are  not  oonoemed  with  the  stipulation 
for  the  reason  that  It  was  nevw  recorded,  no 
knowledge  erer  having  been  conveyed  to  the 
defradant  that  such  a  stipulation  had  been 
executed ;  consequently,  the  que8tl<Hi  be- 
comes one  por^  of  law,  for  there  is  no  pre- 
tense that  the  right  of  way  was  ever  used 
for  an  electric  line.  While  the  deed  executed 
by  the  plaintiff  to  the  traction  company  was 
a  warranty  deed  without  any  reservations, 
and  not  Indicating  the  purposes  for  wbl<dt 
the  lands  were  conv^ed,  yet  the  evidOHje  Is 
conclusive;  in  fact,  the  defendant  practically 
confesses  that  It  knew  before  buying  from 
the  traction  company  the  purposes  for  which 
the  right  of  way  was  aecnred  from  the  plain- 
tiff. 

The  cause  was  submitted  to  tlie  Jury  undez 
evidence  as  to  the  amount  of  damages  8U»> 
talned  by  the  plaintiff  reason  of  the  rail- 
road going  through  his  lands.  Tb»  amount 
of  damage  seems  to  have  been  baaed  iqKHi 
the  difference  between  the  value  of  the  land 
before  the  railroad  was  built  and  its  value 
after  the  road  was  completed.  We  are  of 
the  c^lnlon  that  this  Is  the  correct  elanent 
of  damages.  The  right  of  way  not  having 
'  been  used  for  an  ^ectric  llne^  bat  b^ng  sold 
to  the  railroad  vhea  the  grade  was  complet- 
ed, the  railroad  assumed  full  control  of  the 
right  of  way,  and  maintained  the  grade  as 
oonstmcted  by  the  traction  company,  and 
was  ctmsequently  liable  to  the  p^iTittw  for 
damages  resulting  from  the  manner  of  coo- 
structlng  the  roadbed.  In  falling  to  have  the 
neceesary  cnlvcrts*  ete^;  in  oOier  woirda, 
would  be  liable  for  all  damages  as  for  an 
original  taking. 

The  court  further  Instructed  the  Jury  that 
they  could  take  Into  consldostlcHi  the  nisr- 
ket  value  ot  the  land  bdongLDg  to  the  idaln- 
tiff,  which  the  evidence  showed  was  actually 
ajvropilsted  by  the  defWidant  fbr  the  par< 
poses  pf  Its  road,  in  the  condltlMt  the  same 
was  at  the  time  of  such  SKiropriatlon,  In- 
cluding the  value  of  all  grades  whldi  tb^ 
found  thweim  at  tlie  time  of  such  apprainriaF 
tlon;  and  as  to  the  adjointng  land  not  ap< 
pr<^riated.  th^  Should  take  Into  consldwa- 
tlon  the  maibet  value  at  sudi  land  immedi- 
ately before  sudi  right  of  way  was  takai  and 
appropriated  by  defoidant,  and  the  maiket 
value  thereof  immediately  after  the  same 
was  taken  and  used  Oie  defendant  fbr 
railroad  purposes,  and  If'th^  found  from  a 
preponderance  of  the  evidence  that  the  mar- 
ket value  of  such  land  was  depreciated  by 
the  appropriation,  occupation,  and  use  of 
su<^  right  of  way  by  the  d^endsnt,  the 
plaintiff's  damage  would  be  the  difference  In 
the  market  value  of  such  adjoining  land  Im- 


mediately before  and  Immediately  alter  sncli 
si>proprtatioa  and  as&  There  would  be  no 
error  In  this  Instmctioii  If  the  Jury  had  be«i 
instructed  not  to  consider  the  value  of  the 
land  appropriated  for  the  right  of  way.  The 
plaintiff  bad  already  hem  compensated  for 
the  right  of  way.  The  Jury  returned  a  ver- 
dict In  favor  of  plaintiff  for  92t20a  The  val- 
ue of  the  rl^t  of  way  should  be  deducted 
from  the  amount  of  damages  as  ftrand  by  the 
Jury.  The  rule  seems  to  be  that  the  owner 
of  land  subject  to  public  easement  has  no 
rig^t  to  Insist  that  the  public  use  remain 
piedady  the  ssme,  and  if  tbB  original  use  Is 
dumged  to  anothw  of  the  same  smeral 
dharacter,  there  Is  no  reversion,  but  In  that 
vf&it  the  owner  would  be  oitltle^  to  dam- 
ages sustained  by  reason  of  the  change.  In 
the  instant  case,  as  the  dectric  road  was. 
by  the  sale  of  tb»  liibt  of  way,  cmverted 
Into  a  standard  gauge  steam  railway,  the 
measure  of  damages  wonid  he  as  above  stat- 
ed. 10  B.  a  L.  241.  In  OeehsU  et  nx.  v. 
Washington  Electric  By.  Go.,  89  Wash.  687, 
IM  Pae;  lOVS,  Qie  ooort  said: 

"In  any  view  of  Hm  case,  tb»  respondent  Is 
certainly  In  no  wwm  position  than  It  would 
have  been  bad  it  entered  upon  the  appeDants' 
land  and  constmcted  the  railroad  without  any 
deed,  hut  with  thdr  knowledge.  Being  a  pcb- 
Uc  serviee  corpormtion  ^vested  with  the  power 
of  cndncnt  domsin.  It  could  not  be  ejected  from 
the  land  er  enjoined  from  the  opwation  of  ito 
road.  In  such  a  ease,  under  the  rule  to  which 
this  court  is  emunitted,  tiie  appellants  only 
reme^  would  be  to  recover  damagea  In  the  val- 
ue of  tiia  land  tafcoi  and  for  Injury  to  the  land 
remaining:  Kakeldy  r.  Oolumbia  ft  P.  8.  B. 
By.  Co.,  ST  Wash.  tFIH,  80  Pae.  205;  Kincaid 
T.  Seattle,  74  Wash.  617,  184  Paa  604,  136 
Pa&  820;  Thorirarg  v.  Hoquiam,  77  Wash. 
070.  138  Pac  804;  Domrese  v;  Boslyn  [80 
Wash.  106]  164  Pac.  140.  Bnt  the  reapondeiit 
here  entered  and  cooatructed  its  road  under  a 
grant  of  the  right  of  way.  Obviously  and  a 
tortioil.  If  it  were  conceded  that  It  had  violated 
On  terms  of  the  grant  by  permanently  aban- 
doning tb»  intended  use  of  aleetridtr  for  tiiat 
of  steasi,  the  appdlant^  remedy  would  aa 
we  have  aaid,  <nily  the  damages,  if  any,  to 
thdf  land  resulting  from  the  added  anvituda,** 

U  ttie  cmtenlKm  of  plalntut  la  tru^  in 
that  the  traction  company  was  acting  for  the 
raUiray  company  in  securing  the  right  of 
way  for  the  latter  company,  then  tibe  case  of 
Oeehall  et  nx.  v.  Wa^  Electric  By.  Oo,  su- 
pra, is  dlrecUy  In  point 

The  only  evldMtce  as  to  the  value  of  the 
strip  tbroDgh  the  land  comstltatlng  the  right, 
<tf  way  at  the  date  of  the  sale  to  the  d^end- 
ant  is  finuid  in  the  testimony  oC  Che  owltness 
Bs  D.  Long,  who  testlfled  the  value  of  the 
sam^  taking  Into  cooslderatloD  the  cost  of 
the  land  and  grading,  to  be  between  1750 
and  fl,000.  We  have  no  means  of.  knowing 
what  valne  the  Jury  placed  nptm  the  rl^t  of 
way,  as  the  verdict  was  tat  a  Iiunp  sum.  We 


Digitized  by 


OU.) 


WAm  T.  STATE 

<li7  P.) 


797 


do  not  beUere  that  plaintiff  should  recover 
for  the  increase  In  valnft  reason  ot  ttie 
constmctlwi  of  the  roadbed ;  in  other  words, 
the  i^aintlff  Is  asking  that  he  be  paid  not 
only  for  the  land  taken  for  the  right  of  way, 
but  In  addition  tiiereto  the  cost  ot  the  work 
done  thereon  by  the  constmction  company  In 
the  way  of  grading,  etc. 

The  Jndgment  of  the  trial  court  is  affirmed 
on  condition  that  plalntUf  enter  a  remittitur 
in  the  snm  of  $1,000;  otherwise,  the  Judg- 
ment is  reversed,  and  cause  remanded  tor 
new  trial. 

RAINET,  V.  a  J.,  and  JOHNSON,  Mo- 
NEIIXit  and  HIGGINS,  JJ.,  concur. 


WATTS,  iSayot,  r.  8TATB  «  rd.  BOOTT 

et  al.    (No.  U077.) 

(Supreme  Goort  of  Oklahoma.   Feb.  10,  1020.) 

(SpUaInu  by  (A«  Oomrt.) 
X.  M-DITICIPAL  0ORP0K&TION8  <=>S— SPBOUL 

raovKioiTB  or  oitt  oHAarBB'oovmiT  OEnxB- 

AX.  PBOV1BIOIT9  AB  TO  HATTKB. 

Where  there  are  two  provisiona  of  a  dty 
charter,  one  ot  which  is  special  and  particular 
and  dearly  IncladeB  the  matter  io  controTersy, 
and  where  the  special  pro^siime  corering  the 
subject  prescribes  different  rules  and  procedure 
from  those  in  tiie  ^general  provlslonB,  it  will 
tie  held  that  the  q»ecfal  provision  applies  to  the 
snbject-nuittcr,  and  tibnt  the  gsnefal  ptoriAw 
does  not  apply. 

2.  MnifioiPAZ.  ooKPOBATiona  «S379,  9180St, 

918(4)— &E0ZAI,  OHABIXB  PBOTWOnS  AB  TO 

coHDnor  or  ■pboxai.  boho  xzaoiioira  ooir- 

TBtH.  OEHBBU.  PBOTISZORfl. 

Beend  enmlnfld,  and  hM:  (1)  That  tin 
proceedings  for  eonchietlng  tlw  apeelel  eleetioB 
held  In  the  case  at  bar  wars  govezued  the 
special  provisions  ot  the  city  diartw  in  so  far 
as  such  provisions  parported  to  regulate  wacL 
matters,  and  that  where  such  special  provisions 
were  alleat,  the  procedure  was  governed  by  the 
general  proTlsions  of  the  charter  relating  to 
elections;  (2)  that  the  special  election  was  held 
in  pursuance  of  these  special  provialons,  sup- 
plemented by  the  general  provisions  where  nec- 
essary; that  the  provisions  of  the  charter 
of  the  dty  of  Shawnee,  regulating  matters  of 
purely  municipal  concern,  prevail  over  the  gen- 
eral laws  of  the  state  in  conflict  with  such 
charter  providons. 

Error  trom  District  Oourt,  Pottawatomie 
Ooonty;  Hal  J<flui80ii,  Judge. 

Proceedings  for  mandamus  by  the  State, 
on  the  reIati(Hi  of  J.  H.  Scott  and  another, 
against  F.  W.  Watts,  mayor,  to  compel  the 
signature  and  execution  of  a  municipal  bond 
issue.  Writ  granted  and  deflendaut  brings 
^or.  Affirmed. 


L  C.  Sanndsra,  at  Shawnee^  for  i^alntUf 

in  error. 

Wyatt  A  WaUnph  oC  SbaMneB,  tor  d»> 
ftedanta  in  error. 

KANB,  J.  This  was  an  action,  oommmeed 
by  the  defendants  In  errw.  plalntifFs  below, 
against  ttie  plaintiff  In  error,  defendant  be- 
low^ praying  for  the  Issuance  of  a  writ  of 
mandamag  to  compel  the  defradant  as  mayw, 
to  pnperiy  sign  and  ^ecnte  a  certain  Is- 
sue of  municipal  bonds  voted  by  the  tax- 
paying  ToCers  of  the  dty  fw  titie  purpose 
of  building  an  addition  to  the  general  hos- 
pital ot  the  dts  of  Shawnee. 

Upon  trial  to  the  oourt  Oie  writ  of  man- 
damus was  granted  as  prayed  tm,  and  this 
proceeding  in  error  was  commenced  for  the 
purpose  of  reviewing  the  action  of  the  trial 
court 

Hereaftw,  for  conTenlaioe,  tlie  parties 
wiU  be  called  *1>laintlfC8*'  and  **defandant," 
req;»eettT^,  as  ttuy  appeared  In  tbe  trial 
court 

It  is  coBueded  that  die  general  boei^tal  In 
(luestlon  has  been  owned,  operated,  and  cm- 
trolled  ezctnatrely  by  fhe  etty  of  Shawnee 
ever  slBoe  Its  oonstmctioD,  and  tliat  the  pt(h 
posed  addition  thereto  will  also  be  owned, 
operated,  and  controlled  by  the  dtyt  and 
that  tbe  bmd  Issue  was  apworeH  by  a  sub- 
stantial majority  of  tb»  tazpaylng  property 
owners  of  the  dty. 

The  grounds  upon  wbidi  the  maytw  refus- 
ed to  sign  and  execute  tbe  bond  issue  as 
required  by  law,  and  npom  vUdL  be  relies 
for  reversal  are  stated  by  his  counsel  In  bis 
brief  as  follows: 

First  "It  Is  our  contention  that  the  ordi- 
nance anthoz^dng  tbe  calling  of  the  special 
bond  eleetlm  for  July  8,  1918,  for  the  vot- 
big  of  bonds  shOnld  have  been  published  ten 
consecutive  days  hi  the  official  newsp^er  of 
said  dty  eadi  day,  and  that  the  pablisliing  of 
said  ordinance  for  five  consecutive  days,  eadi 
day,  is  not  a  compliance  with  the  charter  gor- 
eming  electIon&" 

Second.  "It  Is  the  further  contention  of  the 
plaintiff  in  error,  defendant  below,  that  said 
special  election  la  void  for  tli%  reason  that  said 
notice  is  Insuffident,  in  that  it  does  not  specif 
tbe  polling  places  In  the  several  wards  and  pre- 
cincts of  the  dty  or  designate  the  officers  who 
are  to  conduct  said  election;  neither  does 
It  sped^  the  exact  rate  of  interest  the  bonds 
shall  bear,  and  the  property  taxpaying  dectors 
conld  not  be  snffidentty  informed  as  to  the  hold- 
ing of  said  spedal  dection." 

These  contentions  are  based  upon  the  as* 
sumption  that  certain  general  sections  of  the 
charter  of  the  dty  In  relation  to  holding 
elections  are  applicable  to  the  spedal  dec- 
tion held  herein.  On  the  other  hand,  coon* 
sel  for  the  plaintiffs  concede  that  these  gener- 
al provisions  were  not  followed  In  their  en- 
tirety, but  they  say  that  the  charter  of  the 


>For  oUwr  sasos  sw  same  topic  and  KST-NUHBER  la  all  Kay-NumbcnA  Dlswts  and  laOaxm 
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dtr  of  Shawnee  «Hitalii8  spedal  and  specif- 
ic proTlsloiiB  relating  to  the  issuance  of 
bondfl  oC  tbe  character  herein  iDTolved,  whldi 
specifically  prescribe  the  Imgth  of  time  the 
ordinance  shall  be  published,  the  manner  of 
tmlUng  the  Section  Cor  voting  sucii  bonds, 
and  the  kind  and  chtiracter  of  notice  to  be 
glvm,  Including  the  length  of  time  of  publi- 
cation ot  the  same,  and  that  In  calling  the 
spedal  electi<m  herein  the  entire  proceed- 
inga  had  In  connection  with  the  Issuance  of 
the  bonds  were  strictly  In  pursuance  of  these 
special  provlsUHis  of  the  charter,  in  so  far 
as  the  same  purport  to  relate  such  matr 
ters,  and  that  where  such  qjwclal  provialoos 
were  silent  on  the  questiOQ  of  procedure,  the 
general  provisions  of  the  <dutrter  relating  to 
Sections  as  contoided  In  the  brief  of  coun- 
sel for  the  defendant  were  followed. 

As  there  seems  to  be  no  dispute  between 
counsel  that  the  Section  was  held  and  the 
bonds  issued  In  strict  accordance  with  these 
special  prorlsions  of  the  charter  as  supple- 
mented by  the  general  provisions  where  the 
special  provisions  were  aileat,  the  decision 
at  the  foregoing  grounds  for  leveraal  taim 
wfa<^  on  the  question  whldi  ct  these  pro- 
visions are  coDtrolUng. 

It  is  quite  clear  to  us  that  the  special 
provisions  especially  appUcat^  to  the  mat- 
ter of  holding  special  elections  for  the  issu- 
ance of  municipal  bonds  tor  public  utilities 
to  be  owned  and  (grated  by  tbe  dtj  must 
be  held  to  be  controlUng. 

T1]  The  role  Is  that  where  there  are  two 
provisions  of  a  city  <duirter,  me  of  wblcb 
is  special  and  particular  and  clearly  Includes 
the  matter  In  ccmtroversy,  and  where  the 
special  provision  covering  the  subject  pre- 
scribes different  rules  and  procedure  from 
those  In  the  general  provision.  It  will  be 
held  that  the  i^^ecial  provision  aiK>lles  to 
tbe  subject-matter,  and  that  the  general  pro- 
vlsi<m  does  not  aivly.  Oardner  t.  School 
District  No.  87,  Kay  GoBnty.  84  OkL  716,  126 
Pac.  1018. 

[2]  As  the  special  provi^on  of  the  char- 
ter, which  we  hold  to  be  applicable,  sectlwi 
19  of  article  IS  provides  that  such  ordinance 
shall  be  published  dally  for  at  least  five 
days  In  the  c^clal  newspaper,  etc,  and  there 
was  a  publication  of  the  ordinance  dally  for 
five  full  days  before  the  date  ct  the  special 
Section,  the  first  ground  for  reversal  must 
be  denied. 

Section  5,  article  17,  of  the  dbarter  pro- 
vides: 

"The  councfl  shall  have  power  to  Bubmit  to 
the  electors  of  said  d(7,  at  any  dection  any 
questicm  required  to  be  so  snbmitted  by  tbe 
Constitution,  the  law,  this  charter,  or  Iv  or- 


dlnaaoe;  provided  that  in  case  sodi  question 
is  raqaired  by  said  Oonstitiitkin,  law.  charter 
or  ordinance,  to  be  submitted  at  a  special  or 
other  partlodar  Und  of  electiui,  it  shaU  be  so 
submitted." 

The  special  prorlalonB  of  13te  charter  do  not 
contain  a  provision  requiting  Oie  noUce  to 
specify  the  polling  places,  in  each  ward  of 
the  city,  or  to  designate  the  facials  who  are 
to  cmiduct  sodi  dectlm.  Inasmuch  as  such 
q>eclal  prorlBlons  were  silent  on  these  points, 
the  general  provisions  of  the  diarta  relating 
to  dectlODs  were  followed. 

Section  XL,  article  17,  of  the  dxarter  pro- 
vides that  tbe  ordlnanoe  calling  the  electicm 
shall  contain  the  desIgnaticKi  of  the  polling 
places  and  the  names  of  the  Inspector  and 
the  judges  who  ate  to  cnidnct  sndi  Section. 
This  provtslcn  was  followed  In  the  ordinance 
calling  SUA  Ktedal  election.  That  ttie  is- 
suance of  tiwse  bonds  for  the  purpose  above 
set  out  was  a  matter  of  purely  municipal 
amcem,  and  therefore  rotated  by  the  city 
charter,  there  can  be  no  doubt 

In  the  case  of  Rogers  v.  Bass  &  Harbour 
Oa,  168  Pac.  212,  it  was  held  that: 

"The  provisions  of  the  charter  of  the  dty  of  - 
Muskogee  In  lo  far  as  they  regulate  tbe  meth- 
od of  levying  and  ooUecting  taxes  for  purely 
municipal  purposes,  prevail  over  the  general 
laws  of  the  state  In  reference  thereto  in  so  far 
as  said  general  laws  are  In  conflict  therewith.'* 

In  the  case  of  State  t.  Una.  4A  OkL  626^ 
168  Pac.  826,  Ann.  Cas.  1918B,  139,  the  same 
rule  Is  Stated  as  fMlows: 

'THie  provisions  of  the  charter  of  the  of 
Tulsa,  adopted  under  the  authority  of  section 
8a,  art  18,  of  the  Gonstltation  (section  329. 
WilUam'B  Const  AnnJ  and  seedon  1^  Revised 
Laws  1910^  snpenwde  aO  laws  of  this  state  la 
conflict  with  sneh  duwter  provislonSf  In  so  fhr 
as  Budi  laws  relate  to  merely  mnnldpal  mat 
tera." 

To  the  same  «Ctect  Is  Olty  ot  GollinsvUle 
T.  Wards,  165  Pac.  1140.  The  latest  ^res- 
sion  of  tile  court  on  this  question  may  be 
found  In  the  case  of  Ledegar  v.  Bodioven, 
185  Pac.  1097,  where  prevloue  decisions  are 
reviewed  and  harmonized. 

As  the  election  sems  to  have  been  heli 
and  iKHids  Issued  substantially  in  compliance 
with  the  ^>ecial  provisions  of  tbe  (diarter, 
supplemented  by*  the  gaieral  provlsitms 
where  necessary,  the  Judgment  of  tbe  court 
below  must  be  afDrmed. 

BAINBY,  V.  a  J.,  and  JOHNSON,  PITCH- 
FORD,  HIQOINS.  BAILBT,  and  McNEILL, 
JJ.,  concur.  • 
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NBTTLES  T.  OABSOK  «t  aL   (Ko.  9600.) 
(Snpnne  Oonrt  of  OUahomt.  Teb.  17,  1920^ 

1.  BAOMXm  ^»18GI>— BTATUTEa  9s^26  — 


STiLTim  BNACnO  TQ  IHUL  WZTR  PARTIOU- 
UB    OBnon    AKD    OOMTAUTIKG  SPBOUIC 

TKKus  Borauuna  ▲  ohnkeai:.  statute. 
A  atatato  which  ia  enacted  for  the  primary 
parpoM  ot  dealing  with  porticular  lobjeeta 
and  which  preacribea  by  spedflc  designation  the 
terms  and  conditioiu  of  that  particolar  aabject- 
matter,  Bupersedes  a  general  statute  whidi  does 
not  specifically  refer  to  the  parttcalar  snbject- 
matter,  bat  does  contain  language  broad  enough 
fio  eom  tiie  siUiieetiiutttt  It  tbe  ^padfle  atmt> 
Die  WM  not  in  a«latiieB> 

2,  Statuiss  •sbIST— BmoT  of  qbuxbai.  bs- 

A  statute  which  contains  a  repealing  dause 
to  the  efFect  "that  all  acts  and  parts  of  acts  in 
conflict  herewith  are  hen^  apedfically  re- 
pealed/' repeals  eariiw  acts  In  so  Car  as  the 
same  conflict  with  the  latter  act 


inSTFUDS  T.  OABSON  799 
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ants  In  ernMr  oontend  tiut  they  lield  a  ralld 
and  subslstliig  Iloi  against  said  antomobUa 
by  reason  of  the  material  famished  and  labor 
done  thereon.  Under  tbe  lasnes  as  joined  and 
presented  to  the  trial  coart,  a  iringle  question 
Is  presaited  for  rerarsal  h«re. 

[1]  It  Is  contended  by  defendant  In  aeror 
that  section  8668,  B.  I*  1910,  waa  In  foil  force 
and  effect,  and  that  the  provisions  of  sadi 
section  controlled  and  det^mlned  the  rights 
of  the  parties  to  this  action,  while,  on  the 
other  hand,  It  Is  contended  by  plaintiff  In 
error  that  the  Interest  and  rights  of  the  par- 
tlefl  hereto  most  be  determined  under  the 
provisions  and  .terms  of  c3iapter  82,  Session 
Laws  1818.  Section  88S8,  Barlsed  Laws 
1910,  Is  as  ftfDowB : 

"A  person  who  make^  alters  or  repairs  any 
article  ot  personal  property,  at  the  reqaest  of 
the  owner  or  legal  possessor  of  the  property, 
has  a  Hen  on  the  same  for  his  reasonable  cbarg' 
es  for  work  done  and  material  famished,  and 
may  retain  possession  of  the  same  nntU  the 
dtiarges  are  ^dd." 


Error  from  District  Oonr^  Goal  Oounty; 
J.  E.  linebani^  Judges 

Action  In  T^evln  by  W.  Ii.  NatOea  against 
Charlee  W.  Orson  and  othws.  Jadgment 
for  defendants,  and  plalntilt  tnrlngB  error. 
BoTersed  and  remanded. 

W.  F.  ScAulte,  of  Ada,  for  plaintiff  In  error. 
Oeorge  Tric^  of  Coalgateb  for  defendants 
In  error. 

BAILEJY,  J.  This  was  an  action  in  re- 
plevin to  recom  {wseesslon  of  one  Maxwell 
automobile,  salt  being  Instltated  In  tlie  dis- 
trict court  of  Goal  oounty  on  the  7th  day  of 
December,  191d.  The  admitted  facts  are  that 
on  August  1,  1916.  H.  J.  Porter  and  Susan 
Porter  executed  and  delivered  to  plalntUT  In 
error,  W.  H  Nettles,  a  certain  promissory 
note  aa  a  part  of  the  purchase  price  of  said 
antomobUe;  ttiat  said  noto  was  secured  by 
a  cbattle  mortgage  on  said  automobile,  which 
said  mortgage  was  duly  filed  In  the  ottlce  of 
the  Gonn^  dnk  of  Pcntotoc  coon^  on  the 
9th  day  of  Aognst,  1916.  where  the  Porters 
then  resdded;  that  thereafter,  without  the 
knowledge  or  consmt  of  plaintiff  in  Mror, 
said  d^Nidants  H.  J.  Porter  and  Susan  For- 
ter  ddivered  said  automobile  to  the  posses' 
slon  oif  llie  defendants,  0»  W.  Oaison  and 
Denny  FarrlnKmnd,  with  the  agreement  and 
understanding  that  said  Oarsoo  and  Farrl- 
moond  would  furnish  certain  materials  and 
make  icsudzs  oa  said  antomobUsk  and  that  In 
compllanoe  with  such  agreement  said  defend- 
ants In  error  did  perform  sucb  labor  ud  fur- 
nish such  materiaL  The  terms  and  oondl- 
tloos  of  the  diattel  mortgage  having  been 
breadted,.  this  action  was  Instituted  for  the 
reeorery  of  said  automobile^   The  defend- 


Section  1,  chapter  82,  Session  Laws  1918, 

provides: 

"Blacksmiths,  wheelwrights  and  horseshoers 
who  perfonn  woi^  and  labor  tor  any  person,  if 
unpaid  for  same,  aholl  have  an  absolute  Hen, 
subject  to  all  prior  Uens,  the  ^odnct  of  thdr 
labor  and  upon  all  wagona,  carriages,  antomo- 
bUes,  implements  and  other  articles  repaired, 
or  horses  or  other  animals  shod  by  them,  for  all 
sums  of  money  due  for  audi  work  or  labor  and 
for  any  material  famished  by  them  and  nssd 
In  snch  prodnet,  rspsits,"  etc. 

No  contention  Is  made  that  any  rl^ts  ac- 
crued to  defendant  In  error  by  reason  of  the 
provisions  of  chapter  114  of  the  Laws  of  1911, 
but  the  sole  question  presented  for  considera- 
tion of  the  court  la  as  to  the  effect  of  the 
oiactment  of  section  1,  chapter  82,  of  the 
Laws  of  191S.  In  Territory  of  Oklah<Haa  ex. 
rel.  Sampson  t.  Olark,  2  Okl.  82,  85  nie.  882, 
it  is  said: 

"Another  well-known  rale  of  Interpretation  of 
statutes  which  guides  us  in  onr  conclusion  In 
this  case  is  that  where  there  are  specific  pro- 
visions in  the  act  relating  to  a  particular  sub- 
ject, they  control  as  against  general  provirions 
in  other  parts  of  the  statute,  although  the  gen- 
eral provisitms,  standing  alone,  would  give  to 
the  act  another  meaning." 

In  VeLt  V.  Felt,  19  Wis.  208,  the  rale  is 
stated  as  follows : 

"It  is  a  well-settled  rale  of  eonstruction  IhRt 
spedflc  jirovlsions  relating  to  a  particular  snb- 
jsct  must  govwn  in  respect  to  that  subject,  as 
against  general  provisions  in  other  parts  ot  the 
law,  which  nd^t  otherwise  be  broad  enongb  to 
include  it". 

In  ITaskogee  Tlmee-Democmt  r.  Board  of 
County  Oommiastoners,  184  Vnc  691,  it  is 
held: 
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"Where  diere  are  two  proTisioiis  of  the  stat- 
utes, one  of  wbich  !•  wedal  and  particular 
and  deariy  indndea  the  matter  In  oontrorenj, 
and  where  the  special  statute  covering  the  sub- 
iect  prescribes  different  mlea  and  procedure 
from  those  in  the  general  Ertatate,  it  wUl  be  held 
that  the  special  statute  applies  to  the  subject- 
matter,  and  that  the  general  statute  does  not 
apply."  Gardner  t.  Sdiool  Dfatilct  No.  87,  84 
OkL  716^  126  Pae.  IQUw 

And  while  the  {sovlBiona  of  eactlon  3858. 
supra,  are  snffidently  comprehensive  to  ex- 
tend the  benefits  of  the  Uai  on  pemniAl  proi^- 
erty  to  defendant  in  error,  the  L^egislatnre 
having  aeen  proper  to  oiact  qtedal  pronrlslona 
relating  to  the  kind  and  character  of  work, 
material,  and  prt^ierty  Involved  In  this  ac- 
tion, the  provision  of  the  act  of  1913,  must  be 
held  to  oontroL 

Afismnlng  that  there  Is  any  conflict  in  the 
provisions  of  such  section,  whatevw  nsay 
have  been  the  rights  of  a  mechanic  nnd«r  the 
provialona  of  section  3868,  where  the  statute 
merely  created  a  Uai  for  services  on  persooal 
property,  without  declaring  whether  sq<^  lien 
does  or  does  not  hold  priority  ove^  other 
liens  and  fails  to  show  an  Intention  to  give 
preference  to  such  lien,  it  is  (dear,  under  tlie 
provisions  of  cbapter  82,  Laws  1913,  that 
Budi  me(±anic'a  lien  Is  made  subject  to  all 
prior  liens.  The  chattel  mortgage  in  the  in- 
stant case  having  been  duly  filed  prior  to  the 
furnishing  of  material  or  the  perfonnins  of 
any  labor  by  the  defendant  in  errw,  the  lien 
of  said  chattel  mortgage  must  be  heM.  valid 
and  superior  to  tiiat  of  the  medumla 

[>]  It  is  contended  that  the  act  of  1913 
makes  no  specific  reference  to  section  385S, 
supra,  and  that  therefore  It  was  not  the  In- 
tention of  the  Legislature  to  modify  or  repeal 
any  portion  of  sectlCHL  S85S.  But  spedfic 
reference  is  not  necessary.  SecUm  3,  ciiapter 
82,  Lavra  1913,  prOTldes : 

"All  acts  and  parts  of  acts  in  conflict  hera- 
with  are  hereby  expressly  repealed." 

An  act  on  the  same  subject  aa  an  earlier 
act,  cranidete  In  Itself  and  whidi  oontalna  a 
repealing  dause  to  fbe  ttteet  diat  all  acts  and 
parta  of  acts  inconslstait  with  its  provisions 
are  tbentty  repealed,  r^eals  an  earlier  act 
whldi  amfllcts  therewith.  ^  R.  G.  L.  912; 
Huston  T.  Scott  et  aL,  20  OU.  142,  94  Fa& 
612,  35  L.  B.  A.  (N.  S.)  721. 

It  is  fbrther  si^gested  that  the  leglslatlTe 
intent  with  reference  to  section  3868  is  ex- 
pressed in  the  Bpedflo  repeal  of  said  section 
8868  by  diapter  187,  wctlon  7,  of  the  Session 
laws  ot  1917,  but  it  slxrald  be  noted  tiiat  the 
provisions  of  section  3858  are  sutndently 
broad  to  Indude  mndi  not  Indnded  In  the 
act  of  191%  and,  if  it  is  to  be  assumed  to  be 
a  Ic^lattve  constmctiGn  a>  oontoided,  it  is 
not  binding  on  the  conrta,  aa  It  Is  b^cmd  leg^ 
islatlve  power  or  province  to  Int^pret  r»- 


trospoctivdy  by  legislative  act  of  prior  stat- 

utea. 

Tte  cause  la  mveraed  and  ramanded. 

BAINET,  y.  a  J.,  and  EANBV  JOHNSON, 
PITGHFOBD,  and  HIGOINS,  JJ.,  concur. 


PURDT  et  al.  V.  STATB  ex  reL  HAIXh 
Oo.  Atty.   (Ma  9686.) 

(SuprsBw  Ooort  of  OUahoma.  FA.  17,  1920.) 
(BwUdbw  H  the  OowQ 

PXXLDXNG  4a»346<2)— W^XN  VXKITIED  XITBWES 
IK  ACnOlf  OK  APFK&XaROB  BOND  DBNIES  AN 

jxuGro  vtmRmntx  xirn  aixbsss  pnnnH- 
Aifca  jtmauKKT  on  ruuLOXNoa  bhouu)  not 
vm  onumD. 
In  an  action  mi  an  appearance  bond  where 
a  forfeiture  is  alleged,  and  Uie  rerified  answer 
denies  snch  forfeiture  and  alleges  that  all  the 
terms  and  conditions  of  sudi  appearance  bond 
have  been  fulfilled,  a  motion  for  judgment  on 
the  pleadings  ahould  Iw  overruled. 

Error  from  District  Court,  Bogera  County; 
yp,  J.  OampbeU,  Zj^Sgfi, 

Action  by  iha  State  of  Oklahoma,  on  Oie 
rdatlon  of  William  H.  Hall.  Otmnty  Attorney 
of  Rogers  oount7i  Okl.,  agalnat  B.  O.  Purdy 
and  others,  as  sureties  on  his  bond.  Rela- 
tor's motion  for  jud^ent  on  the  ^endings 
granted,  and  defendants  bring  error.  Re- 
versed and  remanded. 

H.  Tom  Kl^t,  of  CAorenMWe,  tor  plaintUEs 
in  errw. 

Mack  Rs  Shanks,  of  Olaremore,  for  detend- 
ant  in  error. 

BaHIDZ,  J.  This  action  was  oommenced 
In  ttie  district  court  of  Rogers  county  to  re- 
cover upon  an  appearance  bond  signed  br  O. 
W.  Pardy  and  W.  Purdy  as  snretiea  It  was 
alleged  bt  flie  petition  tbat  B.  a  Pordy  was 
diai^  by  Informatlcai  witb  the  crime  of  em- 
bezzlement, and  tbat  ha  was  rrteased  upon  the ' 
ezecntlon  of  bond  to  Ibe  state  of  (Waboma 
in  tbe  aum  ^  |1,000;  fliat  defonlt  was  made 
In  the  terms  and  auditions  of  said  bcmd,  in 
that  said  defendant  failed  to  aK>eu  for  trial; 
and  that  aald  baud  was  foif^tad,  and  sidt 
ordered  to  be  brought  tbweon.  Ihe  defted- 
ants  a  W.  Purdy  and  V.  Purdy  flled  tbelr 
duly  verified  answer,  and  after  a  genoral  de- 
nial admitted  the  ezecntlon  of  tbe  bond  soad 
on,  but  alleged  tbat  tbe  said  lolnctpal  de- 
fendant had  fully  and  comptetGly  folflUed  all 
and  every  part  of  his  obligation  uztder  sndi 
bond;  tbat  tbete  bad  beui  no  forfeltnie; 
ttat  said  defudant  had  duly  appeared  for 
trial  at  the  time  and  ^ooe  named,  and  had 
been  discharged,  and  as  a  further  end  ad- 
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dtdonal  defense,  by  snj^lemeatel  answer  fil- 
ed, said  defioidant  alleged  that  by  action  of 
tbe  board  of  connty  commiaslonera  of  Rogers 
coDnty  said  defendants  bad  been  relieved  and 
dlsdiarged  from  any  and  all  liability  under 
sudi  bond  on  condition  tbat  said  d^mdants 
pay  the  costs  accrued.  No  demarr^  or  oth- 
er pleadings  <^lle&glng  tbe  suflSdency  of  the 
separate  defenses  alleged  was  filed,  but  de- 
fradants  In  error  filed  a  motion  for  Judg- 
ment on  tbe  pleadings,  which  said  motlcn 
was  sustained  by  tbe  court,  and  Judgment 
rendered  In  favor  of  defendants  In  error  and 
against  said  snreties,  to  which  action  of  tbe 
court  defendants  properly  excepted,  and  pro- 
ceedings in  error  have  been  duly  brou^t  to 
this  court. 

No  brief  has  been  filed  by  defendants  In 
error,  and  we  are  not  advised  upon  what 
theory  fhb  court  sustained  the  motion  for 
Judgment  on  tbe  pleadings.  'Without  discus* 
sing  tbe  availability  of  tbe  several  defenses 
pleaded  by  plaintiff  In  »Tor,  It  is  sufficient 
to  note  that  the  allegation  of  forfeiture  was 
specifically  d^iied  under  a  pleading  duly  ver- 
ified. In  State  t.  MetcaU  et  ah,  flO  Okl.  1. 
150  Pac.  470,  it  is  said: 

"It  will  be  observed  tbat  tbe  petition  alleged 
a  forfeiture  of  the  bond;  tbe  answer,  while 
admitting  tbe  execution  of  the  bond,  denies  tbe 
forfeiture.  This  was  an  issue  of  fact  to  be 
determined  by  tiie  jury,  and  the  court  pnveriy 
overruled  tbe  dannrrer." 

And  where  the  pleadings  present  an  Issue 
of  fact  it  is  error  for  tbe  trial  court  to  sus- 
tain a  motion  for  a  Judgment  based  thereon. 
Smith  V.  Joseph  W.  Moon  Buggy  0o.»  169  Pac 
875 ;  Cobble  v.  Farmers'  tiat  Bank,  03  Okl. 
814,  1^  Pac.  364. 

The  court  therefore  erred  in  sustaining  a 
motion  for  Judgmoit  on  the  pleadings,  and 
tbe  cause  Is  reversed  and  remanded.  . 

bains;,  t.  a  x,  and  kanb,  johnson, 

PITOHFORD,  HcNBIIX,  and  HIGOINS,  JJ^ 
concur. 


BOABD    OF    COM'RS    OF  COMANOHB 
(JOUNTT  T.  COUPTON.    (Nob  8M2.) 

(Supreme  Conrt  of  Oklahoma.  JPib,  1920:.) 

(Svllabus  hy  ike  Court.) 
1.  OouNTiM  «=»69(1)  —  Obtiobb's  biqht  to 

'  C30MPBnSATtOH  BKST8  ON  BTATDTB. 

Before  a  county  officer  can  rightly  draw 
money  from  the  county  treasury,  either  for  sal- 
aries, fees,  expenses,  or  extra  compensation,  be 
must  be  able  to  p<^t  to  some  constitutional  or 
statutory  provision  or  some  lawful  contrail,  ei- 
ther express  or  implied,  that  jostifles  his  claim 
to  such  money. 


8.  Ooumnia  •S974G9— Dm*,  ooicnarauioir 

TO  0£XBK  or  COmr  OB  VKPVTT  VOB  BBSnHU- 

non  or  lost  ooun  bkoobds  xmixnaxmao. 
Record  examined,  and  KM,  tbat  no  constt-  _ 

tutional  or  statutory  provision  or  lawful  eoor ' 
tract  has  been  pointed  to,  and  we  know  of  none* 
wbidi  justiSes  tbe  allowance  of  any  extra  com- 
pensation for  services  rendered  by  the  court 
clerk  or  his  deputy  in  the  drcnmstanoeB  stated 
In  the  opinion. 

ETrror  frtnn  District  Court,  Onnanche 
County;  B.  J.  Bay,  Judge. 

Action  byBLB.  Oranptcm  against  the  Board 
of  County  Commlssionas  of  Comanche 
County,  OkL  Judgment  for  plaintiff,  and  de- 
fendant brings  emnr.  Bisreraed  and  ze- 
manded. 

T.  B.  Orr,  Co.  Atty.,  of  Ardmore,  and  J.  A. 
Dlffendaffer,  of  £<awton,  for  plaintiff  In  error. 

Johnson  &  Sterais,  Lavtoi,  for  defend- 
ant in  error. 

KANE,  J.  This  was  an  action  commenced 
by  tbe  defendant  In  wror,  plaintiff  below, 
against  the  plaintiff  In  error,  defend^t  he- 
low,  for  the  purpose  of  recovering  certain 
sums  of  money  expended  by  him  in  restoring 
certain  destroyed  Records  of  the  district  court 
of  Comanche  county  by  order  of  tbe  district 
court  of  said  county. 

It  seems  that  the  county  attorney,  tlie 
county  commissioners,  and  the  county  clerk 
of  said  county  petitioned  Oie  district  Judge 
td  have  these  records  restored,  and  the  dis- 
trict Judge  made  an  (ffder: 

"^Cbat  tbe  delft  ot  this  court  be,  and  Is  here- 
by, directed,  ordered,  and  requ«ited,  witb  as 
much  expedition  as  possible,  to  proceed  to  re- 
store  the  said  records,"  etc. 

After  reciting  these  facts  In  detail  and  al- 
lying that  tbe  work  was  done  in  pursuance 
of  tbe  order,  paragraphs  7  and  8  of  tbe  plain- 
tiff's petition  set  out  tbe  Items  of  cost  for 
making  the  restoration  as  follows: 

R.  B.  Compton  $260  00 

Henry  j.  Hnrpby  27D  00 

Comanclis  Coanty  Abstract  Co   3S  00 

Hodge  Hendanon   7  GO 

Mtis  Delia  Wtslier   41  BO 

SUu  Ksta  Sosa  ,   80  00 


Total 


.|GU  00 


Although  Hr.  Compton,  the  plaintiff,  was 
<AvA  of  the  dlstxlct  court  when  the  order 
was  made,  and  Mr.  MnriAy  was  his  depu^, 
and  oontlnued  to  fill  these  offices  during  the 
time  tbe  sarvlces  raid»ed,  the  acoount 
was  rendered  and  tbis  action  mis  commenced 
In  bis  individual  capacity. 

Upon  .trial  to  the  court  the  B.  B.  Compton 
item  of  the  foregoing  account  was  dmied,  but 
the  balance  of  the  items,  amounting  to  $434, 
were  sustained,  and  Judgm^t  rwdered  there< 
on,  to  reverse  whldi  this  proceeding  In  error 
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vu  commenced.  Tbtm  iru  no  appMl  tak» 
from  the  part  Of  the  judgment  dlsaUowliis 
tbe  Gompton  Item,  bo  that  tbls  actltm  ot  ttte 
.oonrt  bdow  Is  not  nbject  to  mUiw. 

It  is  coofeended  1^  eomucl  Cor  the  plain- 
tiff In  mm  that  Inasmutih  ai  H&aj  J.  Mur- 
phy, who  was  the  deputy  derk  of  the  district 
court  during  the  time  bla  si»Tlces  were  render- 
ed, was  recelTlng  the  salary  of  fTS  par  numth 
fixed  by  law,  he  was  not  entitled  to  any  ad- 
dition^ oompensatlmi  tor  serrloes  rendered 
for  Mr.  Compton  In  restorhix  the  records  un- 
der mrder  of  the  district  court.  Zelgler  v. 
Board  of  County  Commissioners,  41  OU.  266, 
144  Pac.  881.  Anderson  t.  Board  of  County 
Commissioners,  44  Okl.  164,  14S  Pac:  U4S, 
Oroidorf  t.  Board,<44  OkL  271.  ^44  Pac.  883, 
Board  of  County  Gmmnlssloners  t.  Ernest,  45 
Okl.  72S,  147  Paa  822,  and  BussetU  v.  BoftTd, 
44  OkL  801. 144  Pac  SSXt,  are  cited  In  support 
of  this  oontcntkm.  On  the  other  hand,  ooxm- 
sel  for  the  defendant  in  error  concede  that 
the  foregoing  cases  dted  by  plaintiff  In  error 
oorrecUy  state  the  law  applicable  to  those 
cases,  bnt  they  say  that  tbe  w<»k  d<me  In  re- 
storing the  records  of  the  district  court,  which 
had  been  destroyed  by  flre,  was  performed  in 
pursnance  of  article  1,  c.  71,  of  the  Revised 
Laws  of  Oklahoma  1910,  and  that  in  doing 
this  work  Mr.  Compton  was  acting  as  an  aih 
I>olntee  -of  the  district  court  And  not  as 
county  <derk. 

Article  1,  c.  71,  of  the  Berlsed  Laws  of 
Oklahoma  1910,  above  referred  to,  contains 
many  sections  which  provide  an  elaborate 
sell  em  8  for  restoring  public  records  lost  or  de- 
stroyed In  many  circumstances.  One  of  the 
sections  (section  7290}  provides  as  follows: 

'The  Judges  of  courts  having  JnrlsdictiMi  in 
sndb  county  shall  have  power  to  appoint  as 
many  special  commissioner*  from  time  to  time 
as  Oiej  mar  deem  necessary  to  carry  oat  the 
provisions  of  this  article,  to  take  evidence  and 
report  all  such  petitions  as  may  be  referred  to 
than.  Tb.9  fees  of  aU  literess,  oommissloaeTs, 
clerks,  sheriffg,  and  all  officers  and  employes, 
for  services  under  this  article,  shall  not,  in  any 
case,  exceed  two-thirds  of  the  fees  provided  by 
law  for  similar  services." 

Counsel  for  plaintiff  In  error  In  their  reply 
brief  seem  to  concede  that  either  under  this 
section  or  by  virtue  of  its  inherent  power  the 
trial  court  had  authority  to  make  tbe  order 
for  the  restoration  of  the  destroyed  records, 
saying: 

"We  want  tbe  coort  to  keep  in  mind  Ute 
Question  hers  is  not  one  of  authority,  but  one 
of  pay  for  services  rendered.  The  decisions 
which  we  cite  clearly  demonstrate  that,  no  mat- 
ter what  the  services  are  nor  how  necessary, 
unless  the  statute  or  Constitution  provides  for 
pay  (or  such  services,  none  can  be  collected." 

This,  we  ttUnk,  Is  the  insuperable  barrier 
In  the  way  of  the  plalntifl's  recovny. 
[1. 2]  The  authorities  herelnbetcnre  cited  are 


nnlfonnly  to  flw  eflEect  Uiat  beiore  a  eonnty 
officer  can  rltfifly  draw  money  from  the 
county  treasury,  either  for  salaries,  fees,  ex- 
penses, or  eOn  rtm^m^^fl^^  is  must  be 
able  to  poiut  to  aome  oonstltatlonal  or  atat- 
utory  ptovisioD  or  some  lawful  otmtnct 
eitfaw  exi»ess  or  implied,  that  JustUtae  his 
daim  to  such  money.  In  tbe  case  at  bar 
counsd  tor  the  plaintiff  do  not  point  to  any 
constitutional  or  statutory  provlslan  or  to  any 
lawful  contract  that  Justifies  tbe  allowance 
of  these  claims,  and,  as  we  know  of  none,  we 
must  bold  that  they  were  properly  disallowed. 
Tb»  statute  quoted  above  empowers  the  judge 
having  Jurisdiction  to  appoint  in  certain  cir- 
cumstances as  many  special  commissioners  as 
he  may  dean  necessary  to  carry  out  tbe  pro- 
visions of  the  artiiAe  on  restoration  of  rec- 
ords, but  we  do  not  understand  that  it  Is  con* 
tended  that  any  appointment  porsaknt  to  this 
act  was  msde.  Tho  court  merdy  directed  his 
court  derts  to  restore  certain  records  which 
was  done.  We  are  unable  to  find  any  statute 
authorizing  any  additional  paymoit  fi>r  serv- 
ices render^  tn  these  drcumstanees.  It  may 
be  that  prlvAe  pera<ms  performing  necessary 
services  or  famishing  necessary  materials  In 
carrying  out  the  order  of  the  court  may  have 
a  daim  njKm  the  county  for  such  services  or 
material,  but  this  is  not  Involved  in  this  pro- 
ceeding; which  Is  a  persoiud  action  commenc- 
ed by  Ur.  CcKuptm. 

For  the  reasons  stated,  the  Judgment  of  tbe 
court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  accord- 
ance with  the  views  herein  eziffessed. 

OWEN.  0, 3^  and  PITCHFOBD,  MoNKJUh, 
HIQOINS,  and  BAILBY,  JJn  Goneor. 


0HA8TAIN  et  aL  V.  SMTm  St  «L 
(No.  9001.) 

(SupE«n«  Court  of  Oklahoma.   Feb.  10,  1020J 

(Byttaiut  by  the  Court.) 
L  GQUITT  ©=530(1) — OOUBT    OBTAINUXQ  JT7- 

BisDicnon  OK  ahtt  aaounos  wm.  bbtaiii 
IT  roB  ooHFun  AmcxNisraaTiOH  or  jub- 

TIOB. 

A  court  of  egnity  which  has  obtained  juris- 
diction of  the  controversy  on  any  ground  or  for 
any  purpose  will  retain  soch  jurisdiction  for 
the  purpose  ot  admlnistoing  complete  relitf  and 
doing  entire  Justice  with  respect  to  tiie  snhjeet- 
matter,  snd  to  avoid  multiplicity  of  suits; 

2.  GnABDIAH  AND  WABD  «=:»100(1>— IhSTBIOT 
OOUBTB  HAVE  EQUITT  JUBtSDIOTION  TO  CAIT- 
CXL  aUAXDIAH'S  VEKD  TO  HIVOBB'  UUfDSAXID 

zifl  ooHnuunoK. 
lbs  district  coorfei  of  tUs  stats  in  exerele- 
ing  their  equity  jurisdiction  have  the  power 
to  caned  the  deeds  made  by  tfas  guardian  to 
the  lands  of  the  minor,  and  to  anunl  tiia  order 
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of  the  county  court  confirming  ume,  and  at  the 
ccHnmencement  of  a  Buit  or  during  the  pend- 
ency thereof,  broaght  ft>r  that  pUTpose  by 
the  minor,  based  on  the  fraudnlent  acts  of  the 
guardian  in  catudng  the  sale  6t  the  land  ot  the 
minor,  and  proeoring  a  confirmation  of  the 
sale  and  deed,  neh  conrt,  or  the  judge  Ibereo^ 
has  power  to  inrtinln  and  enjoin  the  recording 
of  Boch  deed  pending  the  hearing  of  tiia  anlt 
for  cancellation  upon  its  merits. 

S.  OVABDXAn  AHD   WABD  4s»10B(l)  —  JUDO- 

iatif T  or  DiBiBicT  ooubi  ■itjoikxho  tee  bk- 
coBKNa  or  X  qxjakoius'b  db»  or  uitobs' 
itAiffD  PEnDina  jl  buit  iob  ouxokllaxiosi  or 

>DEIB  KODUIBD. 

Record  uaminad,  and  the  jodgmait  of  the 

trial  court  modified  and  affirmed. 

Error  from  District  Oonrt,  Carter  Ooonty. 

Action  by  Lnia  Smith  and  Cohunbns  Smith, 
minors,  by  Amanda  Alesander,  Qielr  tister 
and  nert  friend,  against  J.  B.  Chastain,  as 
guardian,  and  J.  B.  Spraglns  and  S.  W.  l^er. 
InJunctUno,  granted,  motion  to  dlBsolve  the  in- 
Jnnctt<Hi  doiied,  demorrer  to  p^ltloa  oTernil- 
ed,  and  final  Judgmrat  entered  peipetoatlng 
the  injunction  and  final  order  in  favor  of 
plaintlifB,  and  defendants  bring  error.  Modl- 
0ed  and  affirmed,  with  directions. 

J.  G.  Thompson,  of  Ardmore,  for  plaintiffs 
in  error. 

Sam  H.  Butlw,  of  Ardmore^  f<«  defendants 
in  errc«. 

JOHNSON,  J.  Oit  January  24,  1917. 
Amanda  Alexander,  as  next  friend  of  Lnla 
Smith  and  Columbus  Smith,  filed  her  petition 
in  the  district  conrt  of  Garter  county,  whwe- 
In  it  'was  alleged: 

"Comes  now  the  plaintUTi,  Lola  Smith  and 
Oolumbna  Ebaitb*  minors,  by  thdr  slater  and 
next  friend,  Amanda  Alexander,  and  for  cause 
of  action  against  the  defendants  allege  and 
state  that: 

"(1)  3.  B.  Chastain  is  a  resident  of  Seminole 
connty,  Old.,  and  claims  to  be  acting  guardian 
of  these  plaintiffB,  and  that  J.  B.  Spragius  is 
a  resident  of  Carter  county,  OkL,  and  ttkat  S. 
W.  l^er  is  a  resident  of  Carter  county,  OkL, 
and  is  the  county  clerk  of  Carter  conn^,  OkL, 
and  it  is  a  part  of  his  duties  to  reoord  deeds 
and  other  papers  duly  auUwnticated  for  record* 
ins. 

"09  FlalntUb  say  that  th^  in  Chlt^asaw 
freedinen,  and  as  such  were  entitled  to  allot 
tti^r  proportion  of  the  lands  of  the  Chickasaw 
and  Choctaw  Natiooa,  and  that  they  did  allot 
the  following  described  lauds,  to  wit:  The  west 
20.12  acres  of  lot  8  and  the  northeast  10  acres 
of  lot  %  section  18,  township  1  south,  range  2 
matt  In  Carter  county*  OkL,  being  the  lands 
of  lAla  Smith,  and  the  northeast  quarter  ot  the 
southwest  quarter  of  section  18,  township  1 
south,  range  2  west,  in  Carter  county,  Okl., 
and  being  the  lands  of  Columbus  Smith. 

"(3)  I^aintiffB  say  that  prior  to  July  20.  Ifil6, 
defendant  J.  B.  Chastain,  who  claims  to  be  the 
guardian  of  plaintiffs,  filed  a  petition  in  the 


county  court  of  Seminole  county,  OkL,  and 
prayed  for  an  order  to  sell  the  lands  of  these 
plaintiffs  under  the  procedure  of  the  connty 
conrt  of  Seminole  county,  Okl.,  and  that  with- 
out any  notice  to  these  plaintiffs,  and  wholly 
without  an  opportnnf^  to  be  heard  and  in 
total  disregard  tot  the  roles  of  the  SninoDW 
Court  of  Oklahoma  and  in  litdation  ot  lav, 
said  defendant  obtabied  an  order  to  sell  all 
of  the  lands  of  these  plaintifFs  upon  some  kind 
of  <daim.  PlaintlifB  say  that  they  are  each 
over  the  age  of  14-  years,  and  that  their  ages 
are  as  follows:  Lula  Smith  is  17  years  of  age, 
and  Columbus  is  14  years  of  age  past— and 
that  they  were  not  called  as  witnesses  and  were 
not  present  in  court  snd  gave  testimony  as 
law  required. 

"(4>  That,  In  putsnance  of  said  order  of  sal^ 
the  defendant  J.  B.  Chastain,  dalmlng  to  act 
as  guardian,  proceeded  to  advertise  said  lands 
for  sale,  and  did  on  the  20th  day  of  Decem- 
ber, 1916,  sell  ssid  lands  in  Ardmore,  OkL, 
at  2  on  said  date  to  the  defendant  J.  B.  Sprag- 
lns, for  die  sum  of  $700  cash,  subject^  how- 
ever, to  Uie  confirmation  of  Uw  ooonty  court 
of  Seminole  county,  OkL 

"(6)  That,  pursuant  to  said  sale,  the  defend- 
ant J.  B.  Chastsin,  still  claiming  to  act  as 
guardian,  made  his  return  of  sale,  and  the  same 
was  set  for  hearing  on  January  18,  ldl7,  at 
1  o'clock  p.  m.  In  tiie  town  of  Wewoka,  OU., 
being  the  county  seat  of  said  county,  and  that 
these  plaintiffs,  by  their  sister  and  next  friend, 
engaged  counsel  and  sent  Sam  H.  Butler,  a 
member  of  the  Ardmore  bar,  to  Wewoka  to 
protest  against  the  confirmatioii  of  said  sale, 
and  that  the^  filed  their  written  protest  in  tht 
following  words  and  figiires,  to  wit:  'Comes 
now  liula  Smith  and  Columbus  Smith,  and  pro- 
test against  the  confirmation  of  the  sale  of  their 
land,  as  described  In  the  petition  to  sell,  for 
reasws  that  they  are  more  than  14  years  ot 
age,  and  were  residents  of  Carter  ooun^,  OkL, 
and  had  no  notice  of  the  filing  of  the  petiti<m 
to  sell  their  land,  and  were  not  present  in  court 
when  the  order  of  sale  was  made  and  entered, 
and  for  the  farther  reason  that  the  petition 
does  not  show  any  reasons  why  said  lands  should 
be  sold ;  that  the  petition  to  sell  and  the  order 
ot  sale  are  contrary  to  law  in  sudi  caaea* 

Plaintiffs  say  that  after  hearing  evidence 
the  county  Judge  of  Seminole  county,  Okl.,  over- 
ruled the  protest  of  these  plaintlffB,  and  when 
they  gave  notice  <d  appeal  to  the  district  court 
of  said  county  and  state  the  county  judge  at 
Seminole  oounty,  OkL,  entered  an  order  and 
fixed  the  appeal  bond  in  said  cause  at  $1,600, 
which  is  more  than  twice  the  amount  that 
said  land  sold  for,  and  said  county  judge  fur- 
ther required  plaintiffs  to  make  a  bond  and 
have  same  signed  by  one  resident  of  Seminole 
county,  which  said  action  of  the  court  was  a 
practi<»l  denial  of  the  rights  of  these  plsln- 
tiffs  to  appeaL  Ttiey  state  that  they  have  no 
property  except  the  land  in  controversy,  and 
are  unable  to  make  such  a  bond. 

"(7)  Philntiib  state  that  S.  W.  Tyer  is  the 
county  clerk  of  Carter  county,  OkL,  and  that 
the  defendant  J.  B.  Chastain  wIU  execute  a 
guardian's  deed  to  said  land  Ux  the  defendant 
J.  B.  Spraglns.  and  the  defendant  S.  W.  Tyer 
will,  when  same  is  presented  to  him,  file  and 
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record  tiie  same,  and  tiMreby  <Teata  a  doad 
aiKMi  tbe  lauds  of  tb«  plaintUBi,  and  that  the 
order  ot  the  comity  judge  In  ordering  aaid  land 
to  be  wrid  and  the  order  of  nle  was  void,  and 
die  county  court  had  no  julB^cdon,  under  the 
law,  to  make  sudi  ordeiBt  and  tiiat  his  order 
Axing  tbe  appeal  bonid  was  wrong  and  opprea* 
siTe  and  amounts  to  a  denial  of  the  rights  of 
these  plaintifEs  to  appeal  said  cause,  and  that, 
unless  this  court  enjoins  the  defendants  from 
recording  the  guardian's  deed,  these  plaintiffs 
will  suffer  irreparable  loH  and  will  be  defraud- 
ed out  of  their  lands. 

"Wherefore  they  pray  the  court  to  restrain  the 
defendant  S.  W.  Tyn  from  recording  said  deed, 
and  that  upon  a  bearing  he  be  forever  enjoined 
from  recording  said  guardian's  deed,  that  the 
confirmation '  of  the  sale  be  declared  void,  and 
for  such  other  relief  as  may  be  equitaUe. 

"Amanda  Alexander  on  her  oath  says  that  the 
facta  set  forth  in  the  foregtrfng  petition  axe 
true,  as  she  verily  believes. " 

At  the  same  time  Qun  was  filed  an  mUet 
at  the  judge  ot  Mid  court,  wtalcb  order  wu 

as  follows: 

"Now,  OQ  this  24th  day  of  January,  1917,  up- 
on reading  the  petition  of  plaintiffs,  upon  con- 
sideration of  same  by  the  court,  it  appears 
that  plaintiffs  are  entitled  to  the  relief  prayed 
for  in  their  petition,  which  is  duly  verified,  and 
it  is  therefore  ordered  by  the  court  that  a  tem- 
porary restraining  order  issue  against  the  de- 
fendant S.  W.  Tyer,  his  deputies  and  employes, 
to  jnevent  him  from  recording  a  guardian's  deed 
from  J.  B.  Chastaln,  guardian,  to  X  B.  Sprag- 
iuB,  for  the  follo^g  lands,  to  wit ;  West  20.12 
acres  of  lot  3  and  N.  E.  10  acres  of  lot  3,  sec- 
tion IS,  and  N.  E.  %  of  S.  W.  %  of  section 
IS,  all  in  township  1  south,  range  2  west,  in 
Carter  county,  Okl. — and  until  further  order 
ot  this  court,  and  it  is  further  ordered  that 
February  26,  1917,  is  hereby  set  for  hearing 
and  determining  said  petition  for  injunction 
at  the  district  court  in  Ardmore,  Carter  coun- 
ty. OhL,  and  that  notice  <d  same  be  given  said 
defendant  at  least  10  days  before  said  hearing." 

Summons  was  Issued  and  serred  up<m  J. 
B.  Chastaln,  J.  B.  Spraglns,  and  .8.  W.  Tyer. 
who  on  May  9,  1917,  filed  a  dannrrer,  wfaicfa 
was  as  follows: 

"Come  now  the  defendants  and  demur  to  the 
petition  filed  herein  and  allege  and  aver  that 
the  petition  does  not  state  facts  sufficient  cause 
of  action  against  defendants,  and  that  plaintiffs 
have  a  plain  and'  adequate  remedy  at  law  by 
an  appeal  to  the  district  court  of  Seminole 
coun^,  Okl.,  because  of  which  an  Injunction 
will  not  Ue." 

And  thereafter,  on  February  17, 1917.  their 
motion  to  vacate  the  injunction  and  restrain- 
ing order  theretofoie  Issued  was  filed,  ally- 
ing as  follows: 

"Comes  now  J.  B.  Chastaln,  guardian  of  said 
minors.  Lula  Smith  and  Columbus  Smith,  and 
defendants  J.  B.  Spragins  and  S.  W.  Tyer, 
court  dcrk,  all  defendants  herein,  and  moves  the 
court  to  vacate,  annul,  and  set  aside  the  in- 
junction and  restraining  order  heretofore  grant- 


ed In  this  canss  on  January  Si,  1917,  for  the 
following  reasons,  to  wit: 

Because  It  lu^eani  fran  the  futa  aet 
forth  in  plaintiffs'  petition  that  they  are  not  en- 
titled to  tbe  Rdisf  sought 

"<2)  Becaoso  of  a  want  U  equltr  in  aaid  bUl 
of  comjriaint. 

"(3)  Because  it  appears  frun  said  petitimt 
that  this  court  is  without  jnrisdictiMi  to  grant 
the  relief  sought  or  to  review  or  set  aside  the 
orders^  judgments,  or  decrees  of  the  oounty 
court  of  Seminole  eountr,  aetibg  In  probate  mat- 
ters. 

"(4)  Because  It  appears  ibmt  tfie  vmatj  court 
of  8«aun(^  oounty  alone  had  exclusive  Jnrisdio- 
tion  over  the  subject-matter  of  tiiis  lltlgatioii. 

Because  the  remedy  oi  said  eunidnlnantB, 
aa  appears  by  th^  btU  nt  eomplsint,  was  fay  ap- 
peal to  the  district  court  itf  Semlntte  county, 
OkL 

"(9)  Because  tbe  said  complainanta  had  a 
complete  and  adequate  remedy  at  law,  via.  by 
appeal  to  the  district  court  of  Seminole  county* 
Okl. 

"(7)  Because  it  appeara  from  the  affidavit  of 
the  guardian,  J.  B.  Chastaln,  that  due  notice 
was  given  of  the  hearing  on  the  petition  for  the 
sale  ot  the  real  estate  of  said  minors,  by  posting 
in  three  public  places  in  Seminole  oounty.  OkL, 
a  dvy  of  the  order  of  the  court  setting  the 
hearing  of  the  petition  of  the  sale  of  the  real 
estate  in  said  guardianship  case  No.  1689  for 
16  days  or  more  prior  to  the  hearing,  and  also 
by  pabUshing  a  copy  of  said  order  for  S  weelcs 
in  the  Seminole  Cotmty  Mews  prior  to  the 
hearing,  the  said  Seminole  County  News  being 
a  weekly  newspaper  published  in  said  county  of 
Seminole;  affidavits  are  marked  Exhibit  B4 
and  attached  hereto  as  a  part  henU. 

"(8)  Because  it  appears  from  the  duplicate  or- 
der of  sale  dated  July  20,  1916,  in  the  matter 
of  the  estate  of  Lula  Smith  and  Columbus 
Smith,  No.  1689,  landing  in  the  county  court 
of  Semint^  oounty,  Okl.,  made  and  entered  In 
pursuance  of  the  petition  for  said  sale,  filed 
therein  on  Jnne  ft,  1916^  which  said  duplicate 
order  of  sale  is  attached  hereto  as  a  part  hen- 
of  as  Exhibit  B5,  that  due  notice  of  the  hea^ 
ing  on  said  petition  for  sale  had  been  givm, 
posted,  and  puUished  as  required  by  law,  and 
that  the  whereabouts  of  said  wards  and  of  their 
next  of  kin  was  shown  to  the  oonrt  to  be  whcd- 
ly  unknown  to  the  guardian,  J.  B.  Chastain, 
and  the  reason  they  could  not  be  produced  in 
court  was  made  known  to  the  court  on  the  aaid 
hearing  to  secure  decree  of  sale  aforesaid,  and 
that  aame  is  not  subject  to  collateral  attack, 
as  sought  by  the  plaintiff  herein. 

"(9)  That  tbe  residence  and  whereabouts  of 
Lula  Smith  and  Columbus  Smith,  minors,  and 
their  next  of  kin  or  the  perscms  having  custody 
of  said  wards,  was  wholly  unknown  to  the  said 
J.  6.  Chastain  on  Jxily  20,  1916,  and  for 
several  months  prior  ttiereto,  and  c<HiId  not  be 
secured  by  the  use  of  due  and  timely  diligence 
on  the  part  of  the  said  guardian  nor  could  they 
be  produced  In  court  by  said  guardian. 

"(1(9  nuit  because  of  the  contoita  of  the 
record  certfiKed  to  and  attached  hereto  from  the 
coimty  court  of  Seminole  ooun^  and  made  a 
part  hereof  it  aM>eus  that  said  guardian  was 
authorized  to  make  the  sale  complained  of; 
that  the  same  was  regular ;  that  the  sale  was 
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duly  confirmed;  that  all  notices  were  given; 
that  a  C(«npUaiice  irith  the  law  was  duly  made 
In  all  respects  in  ao  far  as  the  lame  could  be 
complied  with. 

'*WhMrefore,  the  iwemlses  oon^ered,  Ute  de> 
fendants  pray  tor  a  diswdntion  of  the  Injanc- 
tion  and  restraininff  ordw  heretofore  granted 
In  this  canse,  and  that  tiie  same  be  racated 
asd  annnllod." 

To  whlcb  motion  was  attached  duly  authen- 
ticated copies  of  the  proceedings  of  the  county 
court  of  Seminole  county  In  cause  No.  1589, 
In  the  Matter  of  the  Qnardianahlp  of  Lola 
Smith  and  Oolnmbos  Smith,  Minors. 

A  hearing  was  had  upon  the  demurrer  and 
motion,  upon  the  foresting  record  In  the  court 
below,  and  on  May  IB,  IttlT,  the  oourt  made 
the  following  order: 

"This  motion  coming  on  to  be  heard  In  open 
court  on  this  May  19,  1917,  on  motion  of  de- 
fendant to  dissolve  the  injunction  herein  grant- 
ed and  a  demurrer  leveled  at  the  petition,  the 
court,  being  fully  advised  in  the  premises,  is 
of  the  opinion  that  both  said  motion  and  said 
demurrer  should  be  overruled,  and  that  final 
judgment  should  be  entered  herein  for  plaintiff 
perpetuating  said  injanctim.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court: 

"(1)  Tbax  the  motion  to  dinolve  the  injunc- 
tion herein  be,  and  the  same  is  hereby,  over- 
ruled, to  wiiicfa  the  defendants  except. 

"C2)  That  the  defendants'  demurrer  leveled  at 
the  petition  herein  be,  and  the  same  is  hereby, 
overruled,  to  which  the  defendants  except ;  that 
temporary  injunction  herein  granted  be,  and  the 
^  same  is  liereby,  made  perpetual,  and  the  defend- 
ant J.  B.  Chastain,  and  all  parties  claiming  by, 
throng!^  and  under  him,  be,  and  the  same  are 
hereby,  enjoined  from  setting  up  any  right,  tltie^ 
claim,  Interest,  or  estate  in,  to,  and  under  the 
purported  sale  of  said  laud  mentioned  in  the 
petition,  and  further  that  said  J.  6.  Chastain 
be,  and  lie  is  hereby,  enjoined  from  making  any 
conveyance  of  said  land  under  and  in  aocord- 
anc8  -with  said  purported  sale,  and  furtber  that 
said  purported  sale  be,  and  is  hereby,  canceled, 
set  aside,  and  held  for  naught,  and  plaintiffs  re- 
cover their  costs  herein,  to  all  of  whi^  the  de- 
fendants except,  and  In  open  court  give  notice 
of  and  pray  for  an  appeal  to  the  Supreme  Court 
of  the  state  of  Oklahoma  and  ask  for  and  are 
allowed  50  days  in  which  to  prepare  and  serve 
case-made,  and  defendants  are  allowed  10  days 
thereafter  being  served  to  suggest  amendments, 
the  same  to  be  settled  upon  5  dayi^  notice  to  be 
given  by  either  party  to  the  adverse  party." 

To  reverse  the  foregoing  final  order  of  the 
trial  court  this  proceeding  in  error  was  regu- 
larly commenced.  The  petition,  in  error  seta 
up  the  following  speciOcations  of  error,  to 
wit: 

(1)  Said  district  court  erred  in  overruling 
plaintifEs  in  error's  motion  to  vacate,  annul,  and 
set  aside  the  temporary  injunction  and  restrain- 
ing order  theretofore  granted,  which  was  duly 
excepted  to  at  the  time. 

(2)  That  said  district  court  erred  In  overrul- 
ing plaintiffs  in  error's  demurrer  leveled  at  the 
petition  below,  which  was  duly  excepted  to  at 
the  time. 


(8)  miat  said  district  court  erred  In  rendering 
finial  judgment  perpetuating  the  temporary  in- 
junetioa  in  favor  of  plaintiffs  below  and  against 
defendants  below,  whtdi  was  duly  accepted  to  at . 
the  time. 

These  assignments  of  errw  will  be  ctmslder- 
ed  together. 

[1^2]  The  petttUm  of  the  plalntlfrB  bysoflt- 
clent  allegatloiu  dlatOoeeB  t2iat  tbls  miB  en  ac- 
tion for  equitaUe  relief  commenced  by  tlie 
plalntlflts  who  were  minora,  against  their 
guardian,  for  tbe  grossest  kind  of  frand, 
which  if  permitted  to  continue,  would  culmi- 
nate In  Irreparable  Injury  to  them  and  th^ 
meager  estates,  joining  as  defendants  the  par- 
chaser  of  the  lands  of  the  plaintiffs  at  an  il- 
legal sale  and  the  county  cderk  of  tlie  coonty 
where  the  lands  were  situated  wboae  duty  It 
VTAB  to  file  and  spread'of  record  the  Illegal 
deed  of  ttaelr  guardian  to  sacb  purdiaser, 
thereby  clouding  the  title  of  plaintiffs  to  said 
land.  We  think  tbls  belongs  to  tiiat  class 
of  cases  where  courts  of  equity  without  re- 
luctance should  exercise  their  power  to  the 
fullest  ^ent,  If  med  be.  Tbls  record  dls- 
dosea  an  unnsual  situation,  that  of  a  gnar^ 
dlan  aooTrIng  to  sell  the  entire  estates  of  hla 
wards,  cmsistlng  In  eadi  instance  of  40 
acres  ot  lands,  over  ttielr  solemn  protest, 
tbey  being  over  14  yrara  of  ag^  Insisting  In 
one  breath  that  snch  sate  vas  necessary  to. 
satisfy  expenses  Incurred  for  their  education 
and  maintenance  for  the  preceding  2  years, 
expenses  incurred  In  administration,  Includ- 
ing attom^s  fees,  and  In  the  next  breath 
contending  that  the  residence  and  where- 
abouts of  bis  said  wards  were  wholly  ah- 
known,  and  for  that  reason  could  not  serve 
them  personally  vrith  notice  of  such  appllca- 
tlim  to  sell  or  hare  them  perscmally  before 
the  court  with  their  mother  and  stepfather, 
to  be  examined  by  the  oourt  touching  the' 
necessity  for  such  sale;  However,  after  the. 
sale  and  r^rt  thereof  to  tlie  court,  cm  the 
hearing  for  confirmation,  tiiey  appeared  by  at- 
torney and  next  friend  and  filed  the  written 
protest  abov.e  set  forth,  challenging  his  right 
and  authority  to  make  the  sale.  Notwith- 
standing this,  the  guardian  succeeded  In  get- 
ting the  sale  confirmed.  These  are  circum- 
stances so  unusual  as  to  excite  suspicion  and 
cause  inquiry  to  be  made.  Was  this  showing, 
sudi  as  to  clothe  a  court  of  equity  with  Juris- 
diction? We  think  It  was. 

The  correct  rule  in  such  cases  thus  stated 
Is  in  16  Cyc.  81  et  seq.: 

"With  a  single  exception,  conrts  of  equity 
have  jurisdiction  to  relieve  in  cases  of  fraud. 
In  so  far  as  the  law  affords  relief  from  fraud, 
the  jurisdiction  is  concurrent,  but  equity  will 
generally  decUne  to  exerose  it  where  the  legal 
remedy  is  in.  all  respects  adequate.  Accordingly 
plaintiff  will  ordinarily  be  relegated  to  an  action 
at  law  if  his  bill  seeks  only  damages  or  the  pay- 
ment of  money  which  might  be  recovered  In- 
sudi  action,  or  If  the  Mil  shows  .no  right  to 
relief  other  than  that  obtainalde  at  law.  Bu^ 
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as  tbiB  rnle  1b  merely  a  gatde  for  the  dbcre- 
tioDary  exercise  of  the  jorisdletion.  and  does  not 
limit  tlie  jjoitedietlon  ItMlA  equity  may  mnt 
relief,  althoufffa  an  adequate  remedy  oilfht  be 
found  In  an  action  at  law.  This  view  baa  the 
sapport  of  by  far  the  greater  weight  of  opinion 
and  anthority,  notwiOiataiiding  a  considerable 
number  of  caaes  treating  the  availability  of  a 
legal  remedy  as  reetricdng  the  Jurisdiction  it- 
Belf,  and  not  merely  the  prc^rie^  ot  its  exw 
dse.  *  •  •  Equity  will  always  entertain  Jn- 
rifldietion  to  relieve  from  fraud,  notwithstanding 
that  the  law  would  afford  relief,  either  by  ac- 
tion or  defense,  where  such  remedy  wonld  be 
donbtfol,  inccanplete,  or  othwwlse  Inadeqaate. 
1%ia  is  true  where  the  complete  protection  of 
plaintiff  dvnands  the  setting  aside  of  a  convey- 
ance, th«  re-establishment  of  a  Hen,  the  restora- 
tion or  establlahment  of  title,  ot  other  spedfie 
relief  of  an  eqnitaUe  diaracter.  Tht  concur- 
rent Jurisdiction  is  also  Invoked  by  the  neoe** 
sity  of  a  discovery  or  of  an  a<x!oonting.  Sanity 
will  also  take  Jurisdiction  where  plaintiff  has 
been  fraudulently  deprived  of  his  legal  remedy, 
w  it  seems  where  1^  reason  of  defndantfs  in- 
solvency the  Judgment  at  law  wonid  be  nnavall- 
ing,  and  equitable  relief  is  practicable.  The 
adequacy  of  the  legal  remedy  Is  not  presumed, 
and  equity  will  take  Jurisdiction  where  it  la 
doubtful,  or  where  the  court  is  not  satisfied 
that  plaintilf  oovld  be  remitted  to  bw  without 
Injustice.** 

That  the  district  courts  of  this  state  liave 
jurisdiction  to  make  the  orders  and  render 
the  decrees  complained  of  was  expressly  de- 
cided by  this  court  In  the 'case  of  EIrod 
Adair,  54  Okl.  207, 168  Fac.  660.  Tb»  ayllabos 
is  as  follows: 

"(1)  *  *  *  It  Is  held  that  it  is  suffident 
to  warrant  the  court,  in  the  exerdse  of  Its 
equitable  powers,  to  cancel  the  deeds  made  by 
the  guardian  to  the  lands  of  th«  miniv,  and  to 
annul  the  order  of  the  county  oovrt  oraiflnnini 
same. 

13w  district  courts  fai  Oils  suta,  In  «x> 
ncising  thdr  equity  Juilsdetlon,  have  llu  pow^ 
er  'to  vacate  and  annul  orders  or  Judgmokts  of 
oUwr  courts,  in  a  fKoceeding  brought  tot  that 
purpose,  tor  fraud,  inducing  and  entering  into 
such  order  or  ju^;ment,  where  sudi  fraud  is 
extraneous  to  the  issues  in  the  proceeding  at- 
tacked, and  especially  where  the  court  has  been 
imposed  upon  1^  audi  fraud." 

The  foregoing  opinion  contains  a  full  dis- 
cussion of  the  que«tloiu»  ben  Inndvad,  dttng 
nnmttous  <vluloiis  of  this  ooart  in  support 
thereof. 

This  petition  was  veriOed,  and  on  being 

presented  to  the  judge  of  the  district  court 
he  issued  the  temporary  restraining  order 
above  set  out,  set  down  the  cause  for  a  hear- 
ing for  injunction,  and  ordered  that  notice 
be  given. 
R.  Ij.  1910  provides  as  follows: 

"Sec  4867.  When  it  appears,  by  the  peti- 
tion, that  the  plaintiff  Is  eutiQed  to  the  relief 
demanded,  and  such  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  con- 


tibunoes  of  some  act,  tte  commisrion  or  eon- 
tinnance  of  which,  during  the  Utifation,  would 
produce  injury  to  tha  plaintUf ;  or  when,  dur- 
ing the  Utlgation,  It  appears  that  tlie  defcndnnt 
is  doing,  or  tUreatana,  ot  is  abont  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff's  rights  respectiiu  the 
subject  of  the  actifm,  and  tending  t»  render 
the  Judgment  ineffectoal,  a  tonporary  injunc- 
tion may  be  granted  to  restrain  audi  act." 

"Sec.  4868.  If  the  court  or  Judge  deein  it 
pr^nr  that  tlie  defendant,  or  any  party  to  the 
suii  shoold  bo  heard  before  granting  the  in- 
junction, it  may  dinet  a  rssaonriile  notioe  to 
be  given  to  audi  party  to  attend  fw  such  pur- 
pose, at  a  specified  time  and  pLio^  and  may,  in 
tha  meantime,  restrain  such  party." 

Ifi  Tbe  procedure  prescribed  by  the  seo- 
tl<His  of  the  statutes  supra  was  ftdlowed  by 
the  trial  court  We  find  that  the  trial  court 
properly  ovoruled  the  defendants'  demurrer 
and  motion  to  vacate  the  reetralnljtf  wder, 
and  In  granting  an  Injunction,  but  that  part 
of  the  order  making  the  Injunction  perpetual 
and  canceling  the  guardian's  deed  was  errone- 
ous for  the  reason  that  Oiere  was  no  proper 
hearing  of  the  cause  tiptm  its  merits.  There- 
fore the  judgment  of  the  trial  court  is  so 
modified  as  to  make  tha  same  a  judgment 
granting  a  temporary  injunction,  and,  as  thus 
modified,  tlie  Judgmmt  is  affirmed,,  and  tb» 
trial  court  directed  to  proceed  in  accordance 
with  the  views  her^  ^pressed. 

KANE,  PITOHrOBD,  McNBILU  and  HIQ-  / 
GINS,  JJ..  omcur. 
BAILEY,  J,,  concors  In  ooaduatoa. 


ONE  HUDSON  BT}PEBr-SIX  AtlTOMOBIIiB, 
MODEL  J,  NO.  4197.  BNOINB  NO.  89027, 
et  aL,-  V.  SXATB.   QSo,  95B&) 

(Soprone  Oonrt  ot  OUahoma.         8>  ISfiO} 

(Svttahua  by  the  Court) 

1.  JuBT  «ES981(1>— Law  authobiziiio  yonm- 

TUBE  or  PTOPBBTT  UBBn  IN  COlTVXnNO  IX- 
TOXIOATZITO  UQUOB  XS  HOT  XTHOOlimTU- 
nOHAL  FOB  DBHTnCO  JtTBT  nXAI. 

Chapter  188,  Seas.  Laws  1917,  Is  not  re- 
pugnant to  the  Constitution  of  the  United 
States  or  to  the  seventh  amendment  thereof, 
providing  that  "the  right  of  trial  by  jury  stiall 
be  preserved,"  nor  section  19  of  artide  2,  of 
the  Constitution  of  this  state,  that  "the  right 
of  trial  by  jury  shall  be  and  remain  inviolate,** 
because  a  jury  trial,  as  to  the  question  whether 
property  seized  thereunder  was  being  unlawftd- 
ly  used  for  conveying  Intoxicating  liquors,  is 
denied. 

2.  Intoxicating  uquobs  «=9268— VAi.tnB  or 
CA3t  roBFirTBD  BT  couwTT  covBT  raEamoD 

NOT  TO  KXCEBD  ITS  JUBISDIOTION. 

Where,  under  chapter  188,  Sess.  Laws  1917, 
an  automobile  was  seized  by  an  ofBcer  without 
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a  varrant,  for  being  ttied  In  big  praMUce  is 
TioUtion  of  the  probibitoir  l*ws  of  thla  state, 
and  «  return  mdi  officer  mw  made  as  re- 
quired  by  law,  to  the  conntj  court  of  the  eoimtr 
who  tried  the  eanae  and  decreed  a  forfeiture 
of  encb  ear  to  the  itate  and  during  such  pro- 
ceedings no  Issue  as  to  the  value  of  the  car 
was  raised  or  determined.  It  irHI  be  presumed 
on  appeal  that  the  trial  court  was  dothed  with 
Jtuls^etlon  to  hear  and  determine  the  cause, 
that  the  value  of  the  ear  did  not  exceed  the 
amooDt  over  which  the  court  had  Jorfsdiction. 

8.  Statuteb  «=»18ia).  225  —  Intbrtioh  or 
Legislatou  mm  ootebk  so  that  btat- 
-DTXS  oir  sun  subjkct  hattik  icust  bk 

CONSIBUKD  TOaVIHBE. 

It  is  a  <mTdi«<<l  rule  in  the  eonstrtiction  of 
statutes  that  the  intention  of  the  L^gialature, 
when  ascertained,  must  govern,  and  that  to 
ascertain  the  Intent  all  the  various  provisions 
of  legislative  enactments,  upon  the  particular 
subject,  should  be  eonatraed  together  and  giv^ 
en  effect  as  a  whole. 

4.  Xntoxxoathto  xjqitobs  «s»247— Biohts  or 

H0XJ}£It  OF  CBATOl.  HOBTOAOl  ON  AUTOUO- 
BXLI  OAnnOT  BB  nBISZTBD  BT  OWKXB'B  TTBB 
THXBKOV  Vr  TXOLATXOn  Ot  UQUOB  UW. 

The  holder  of  a  valid  mortgage  vpaa  pe> 
sonal  property  to  secure  an  existing  valid  debt 
cannot  forfeit  tiie  right  to  subject  the  property 
to  the  payment  of  his  debt  by  an  act  done  -with- 
ont  his  consent  or  connivance,  or  that  ot  some 
person  employed  or  trusted  by  him. 

(AdiMonal  ByUahmt  &v  Sdttorial  Btaf.) 

&.  OotTBTS  <8=9 189(2>— VAI.T7B  Or  PBOPBSTr  HT 
AOnON  TO  TBT  RZOHT  TO  XI  OBmUXmS  JV- 

aisDionoN. 
In  replevin  or  an  action  to  try  the  rights 
to  property,  the  value  thereof  determines  the 
jurisdiction  of  the  court,  and  the  amount  of  the 
mortgage  or  lien  on  the  pn^erty  cannot  be 
used  as  a  basis  to  detezaiine  jurisdiction  or 
owt  jurisdiction  by  way  of  a  plea  of  Interven- 
tion. 

6.  INTOXIOATIITQ  UtQUOBS  «S»24&— SlZZnBB  OT 
AUTOUOBIU  mfLAWTUXiLT  XnaAOSD  IN 
TBAnSPOBTZHG  UQOOBS  IS  ADTHOBIZKD  WXTH- 
Oirr  A  WABBANT. 

Sess.  Laws  1917,  e.  188, 1  1.  providing  that 
all  automobiles  used  in  transporting  any  liq- 
uor, the  sale  of  vbleb  Is  prohibited  hs  the  laws 
of  the  state,  from  one  place  to  another  In  the 
state  ta  violation  of  its  laws,  shall  b«  forfrited 
to  the  state  by  order  of  the  court  issuing  pro- 
cess of  selanre,  contemplates  a  seizure  without 
a  warrant  in  view  of  Bev.  Laws  1910,  i  S617. 

i^peal  fztHB  Coon^  Court,  Payne  Ooonty; 
WllberCoroe  Jones,  Jndga 

IJb£l  proceeding  by  the  State  of  OUaboma 
to  Corf^t  one  Hudscoi  Super-Six  Automobile, 
Model  J,  Na  4197,  Bingliie  Na  88S27,  nine 
quarts  o<  wbldcy,  with  Intarventlon  and 
claim  Iqr  W.  D.  Vvrtaa,  w  owner,  and  the 
First  National  BaiA  Cuihlnft  aa  tlie  hold- 
er of  a  diattel  mortgage  on  the  antofflobllb 
Judgment  of  forfeiture  of  automobile  because 


naed  In  transporting  Intoxicating  Haoors, 
and  claimants  appeal.  Jud^ent  against  the 
nM»r^gee  reversed,  and  otherwise  affirmed, 
and  proceeding  remanded,  with  directloni. 

Hlgglni  *  Berttm,  of  Ouahlnft  Ibr  plabH 

tUTs  In  error, 

S.  P.  PreeUnsk  Attr.  Gen.,  and  W.  a  Hall, 
Asst.  Atty.  Cten,  for  the  Stata 

JOHNSON,  J.  On  the  27di  day  of  August, 
1917,  In  the  county  court  of  Payne  county,  In 
a  libel  proceeding  against  one  Hnd8<Hi  Super- 
Six  automobile.  No.  39S27,  judgment  :was  ren- 
dered forfeiting  said  vehicle  to  the  state,  be- 
cause of  Its  use  In  transporting  Intoxicating 
liquors  In  violation  law.  The  owner  of  the 
automobllev  <hio  W.  D.  Peyton,  who  used  It 
in  the  Illegal  tranqmrtation  of  Ikiuor,  and  the 
First  Natl(mal  Bank  of  Gushing,  which  h^d 
a  chattel  mortgage  on  said  machine.  Inter* 
vened  and  c(»itested  the  public's  right  to  for- 
feit the  same,  and  from  the  aforesaid  Judg- 
moit  they  have  lodged  in  thla  court  their 
aK>eaL 

The  record  discloses:  lliat  on  August  4, 
1917,  Peyton  bought  a  new  Hudson  8up««* 
Six  automobile  and .  traded  in  on  the  pur- 
chase price  thereof  another  car  (for  which 
there  was  a  mortgage),  and  that  the  First 
National  Bank,  Intervener  bercdn,  took  up 
that  mortgage  and  hon<M«d  Peyton's  check 
for  91tl60  and  toofc  a  mortgage  on  this  new 
car  for  the  wliole  amoont,  $1,646^,  which 
mwtgage  was  duly  lUed  for  record.  That  <ai 
the  10th  day  of  August,  1917,  Peyton  was  ar- 
rested without  a  warrant  the  officers  oC 
Payne  county.  While  he  ^ras  tranq;»orting  In 
this  automobile  a  pat^age  containing  nine 
quarts  of  whisky,  the  automobile  was  taken 
into  posBeBai(m  of  the  office  and  a  proceed- 
ing was  Immediately  filed  in  the  county  court 
to  fbrf^  sudt  machine.  It  Is  undisputed 
that  no  part  of  the  Indebtedness  to  the  bank 
had  been  paid,  and  that  the  bank  or  Its  of- 
fleers  bad  no  knowledge  tit,  and  did  not  con- 
sent to,  any  unlawful  use  q€  their  chattel  ee* 
curlty  (tb«  antmnoblle)  Iqr  P^tm,  If  ttie 
same  was  so  used.  There  Is  no  conflict  In 
the  claims  of  the  two  Intervenors  or  claim- 
ants. Peyton  claims  the  right  of  possesaion 
by  virtue  of  hl>  omierahlp  of  the  ear, 
and  the  bank  dahns  posasstUm  for 
OA  imrpose  ot  realizing  (m  Its  wenrlty 
and  c(dlectlng  its  debt,  and  asked  de  court. 
In  the  erait  a  forf^ture  was  had,  that  Qie 
same  be  subject  to  the  bank's  mortgage  aU 
of  whldt  claims  were  doiied  by  the  court  be- 
low, nte  bank's  (flalm  was  denied  on  tlw 
theory  that  tihe  statute  Is  Erected  strlctlj 
at  the  thiuK  the  vehicle  itselt 

Proceeding  in  error  were  regularly  com- 
menced in  this  court  by  Uie  lAaintlfb  In  er- 
ror and  the  assignments  of  error  are; 

(1)  The  court  erred  in  dverruling  the  sq»- 
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Ante  motion  of  Uie  plaliitUb  In  error  for  a 
new  trial. 

(2)  Erred  tn  admUtsUm  of  incc»npefeemt  wir 
-dence  otw  tba  objectttm  ot  tba  plolntUb  In 
^ror. 

(3)  Erred  In  OTermllng  demands  of  plaln- 
tifls  made  at  the  commencement  of  the  trial 
tor  a  trial  by  Jury. 

{4)  Erred  In  raiderlng  Judgment  of  forfei- 
ture and  confiscation  from  the  facts  found, 
and  the  Judgmat  Is  ccmtrary  to  Idw  and  eri- 
dence. 

(ff)  Erred  In  excluding  competent  erldoice. 

(0)  Erred  In  ordering  sale  of  forfeited  prop- 
erty after  the  giTing  and  approving  of  super- 
sedeas Ixmd,  and  In  not  ordering  a  stay,  of 
the  judgment  as  a  whole. 

(7)  Said  CO  art  had  no  jurisdiction  to  try 
the  same. 

(8)  Erred  In  overruling  the  demurrer  of 
plaintiff  In  error  W.  D.  Peyton  to  Qie  Juris* 
diction  of  the  court 

[1]  The  foregoing  assignments  of  error  are 
discussed  In  the  brief  of  the  parties  under 
three  specifications  or  propoBltl<m8,  the  first 
of  which  is  as  follows: 

•That  chapter  18S,  8.  Ij.  1917,  In  bo  far  as 
it  attempts  to  deprive  a  person  of  a  trial  by 
jury  is  repagnant  to  the  state  OonstltatloD." 

•  We  deem  It  unnecessary  to  notice  this 
proposition  further  than  to  say  that  ttiis 
court,  in  construing  said  act  of  the  Legisla- 
ture, has  decided  adversely  to  the  contentions 
of  the  plaintiffs  in  error.  In  the  case  of  One 
Cadillac  Automobile,  1818  Model,  t.  State, 
182  Pac.  227,  wherein  it  was  said  In  para- 
graph S  of  syllabus  of  the  opinion,  as  follows : 

"Chapter  188,  Sesedon  Laws  1917,  li  not  re- 
pn^ant  to  the  Constitutitm  of  the  United 
States  nor  of  this  state,  because  a  Jury  trial 
BB  to  the  qnestion  whether  property  seised 
thereunder  was  being  unlawfuUr  used  for  con- 
veying intoxicating  liquors  is  denied." 

Proposition  2  Is  thus  stated  by  plaintiffs 
In  error: 

"  'Said  court  had  no  jurisdiction  to  try  said 
cause.'  This  proposition  embraces  two  grounds: 
(a)  The  value  of  the  property  sought  to  be 
forfeited  was  beyond  tha  Jurisdictton  of  the 
county  court;  (b)  the  automobile  could  not  be 
seized  by  the  officer  without  a  warrant,  and, 
the  seizure  thus  made,  the  court  never  did  ac- 
quire jurisdiction  over  it." 

We  think  the  contentions  of  the  plaintiffs 
In  error  \mder  this  proposition  is  without 
merit  as  to  both  grounds.  Aa  to  the  first 
ground  the  record  discloses  that  the  pro- 
ceedings were  had  without  reference  to  the 
value  of  the  automobile,  that  is,  that  no  tes- 
timony was  offered  concerning  the  same; 
that  the  return  of  the  officer  making  the  sei- 
zure placed  no  valuation  upon  the  automo- 
bile; no  witness  testified  as  to  the  value  of 
the  same,  and  the  trial  court  In  hla  findings 


made  no  flndliigs  as  to  the  ralue'lbereot  &el- 
th«>  did  tbB  separate  iHeaa  of  Inturention 
filed  by  tile  plalntUb  In  error  tn  aald  cause 
place  any  valnAtlni  opon  the  car,  nether  do 
plalntura  in  error  fix  any  value  of  the  auto- 
mobile In  their  bri^  or  state  what  the  value 
of  the  same  was. 

Counsel  for  plaintiffs  In  error  conteid  that 
"the  court  having  jurisdiction  of  the  prop- 
erty," as  used  In  the  first  line  of  section  2 
of  the  Act  of  1917,  was  evldoitly  used  by 
the  Legislature  .with  reference  to  the  amount 
Involved,  and  that  the  last  pwtlon  of  the 
same  sentence,  that  "the  court  shall  make 
such  evidence  as  is  offered  In  the  case  and 
determine  the  same  as  In  civil  cases,  and 
that  In  civil  cases  tiie  county  court  has 
Jurisdiction  concurrent  with  the  district  court 
in  any  amount  not  exceeding  one  thousand 
dollars,"  and  then  say: 

"That  It  appears  In  the  evidence  that  the  in- 
tervener bank  held  an  unpaid  chattel  mortgage 
of  $1,545.30  upon  this  automobile,  and  the  bank 
asked  for  the  possession  thereof  for  the  pur- 
pose of  forecloting  its  Uen.  The  amonnt  in- 
vdved  In  the  action  as  far  as  the  claim  of  the 
bank  is  concerned  Is  the  sum  of  $1JS45^.  with 
interest  as  called  for  by  Peyton's  note.  And 
that  tbe  value  of  the  property  sought  to  be  for- 
feited should  determine  the  court  which  should 
try  that  question,  and  the  district  court  of 
Payne  county  was  tibe  only  court  which  had  Ju- 
riHdicti<m  of  the.  property  of  the  value  Involred 
herein,  and  tbe  court  below  should  have  held 
itself  to  be  without  jurisdiction  on  this  ground." 

[5]  The  grounds  urged  are  not  toiable  for 
the  reason  that,  as  In  replevin  or  an  action 
to  try  the  rights  of  the  pxot^&cty,  the  value 
of  the  iffoperty  detwmlnea  the  Jurlsdlctiaa 
of  the  court,  and  the  amount  of  the  mortage 
or  lien  covering  the  property  cannot  be  used 
as  a  basts  to  determine  Jurisdiction  or  oust 
jurisdiction  by  way  of  a  plea  of  Intervention. 
Oarrett  v.  Wood,  3  Kan.  281;  I«slle  t.  Reber, 
4  Kan.  816;  BUmk  r.  Ptm&i,  «8  Kan.  660, 
75  Pac.  486. 

[I]  The  second  ground  urged  by  the  plain- 
tiffs In  error  under  this  propwltiw  that 
"the  automobile  Involved  In  this  case  was 
seized  without  warrant,"  we  think  Is  equal- 
ly as  untenable.  Chapter  188,  S.  L.  1917. 
section  1  thereof,  provides: 

"All  vehicles,  including  automobiles,  and  all 
animals  used  In  hauling  or  transporting  any 
liquor  the  sale  of  which  is  prohibited  by  the 
laws  of  this  state,  from  one  place  to  another 
in  this  state  in  violation  oi  tiie  laws  theret^ 
shall  be  forfeited  to  the  state  by  order  of  the 
court  issuing  process  by  virtue  of  which  such 
vehicles  and  animals  were  seized,  or  before 
which  the  persoos  violating  the  law,  or  the  ve- 
hicles or  animals  are  taken  by  the  officer  or 
officers  making  the  seizure.^ 

W6  think  that  the  Legislature,  by  the  use 
of  the  language,  "shall  be  forfeited  to  tbe 
state  by  order  of  the  court  Issuing  the  pro- 
cess by  Tlrtue  of  which  sudi  vdiides  and 
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animals  wen  selnd,  or  before  whldi  the 
peisons  Tlolatlng  tbe  law,  or  the  v^hldea  or 
animalfl  are  taken  b7  tbe  officer  or  <^ceni 
making  tbe  flelsore,"  idearly  contemplated  a 
selrare  wltbont  warrant  We  tiblnk  tbe  sec- 
tion of  tbe  Btatute  anoted  la  aiuceptlble  to 
tbat  constracUom  wben  oonstrued  alone,  but 
we  tblnk  tbere  can  be  no  doubt  tbat  ^vben 
the  same  la  construed  In  connection  with  sec- 
tion 3617,  R.  L.  1910,  such  meaning  is  clear. 
Grayson  t.  Tbompscm,  186  Pac.  286  (not  yet 
officially  reported) ;  Board  of  Connty  Com. 
V.  Alexander,  58  OkL  128, 159  Pac  311;  Mar- 
ehls  Tiger  r.  Western  lOTestment  Co.  et  al., 
221  U.  S.  809,  31  Sap.  Ct.  578,  56  L.  Ed.  738. 
Section  8617,  sapra,  is  as  follows : 

"When  a  violation  of  any  proviaion  of  this 
diapter  eball  occur  in  the  presence  of  any  sher- 
iff, constable,  marshal,  or  other  officer  having 
power  to  eerve  criffiioal  process,  it  shall  be  the 
doty  of  such  officer,  withont  warrant,  to  ar- 
rest the  offender  and  sdse  the  Uqnor,  bars, 
furniture,  fixtures,  Tessels  and  appurtenances 
thereunto  belonging  ao  onlawfally  used,  and  to 
take  the  same  immediately  before  the  court  or 
judge  having  jurisdiction  in  the  premiaea,  and 
tbere  make  complaint,  under  oath,  charging  tbe 
offense  bo  committed,  and  he  shall  make  re- 
turn, setting  forth  a  particular  description  of 
the  liquor  and  property  seised,  and  of  the 
place  where  the  same  was  so  s^zed,  whereupon 
the  court  or  judge  shall  issue  a  warrant  com- 
manding and  directing  the  officer  to  hold  the 
property  so  sdse^  In  his  possession'  tmtil  die- 
charged  by  due  process  of  law,  and  such  'prop- 
erty ahall  be  held  and  a  hearing  and  adjudica- 
tion on  said  return  had  in  like  manner  as  if 
the  seizure  bad  been  made  under  a  warrant 
therefor." 

We  therefore  hold  that  this  contention  of 
the  plaintiffs  in  error  is  without  merit 

The  return  of  the  sheriff  constituted  tbe 
basis  of  the  action,  and  the  demurrer  of  tbe 
defendant  Peyton  challenged  the  sufficiency 
thereof.  We  have  examined  the  return  and 
are  of  the  opinion  that  the  same  is  legally 
sufTlcient  and  that  the  court  committed  no 
error  in  overruling  the  demurrer.  B.  L. 
1910,  3617;  Chapter  188,  S..L.  1917. 

We  have  carefully  examined  the  entire 
record  and  are  clearly  of  the  oplnicm  that 
the  findings  of  the  coort  as  to  the  d^endant 
W.  D.  Peyton: 

"That  on  the  10th  day  of  August,  1917,  J.  H. 
Floyd,  deputy  sheriff  of  Payne  county,  Okl., 
arrested  W.  D.  Peyton  on  a  charge  of  convey- 
ing certain  intoxicating  liquors,  to  wit,  nine 
quarts  of  whisky.  That  said  seizure  and  ar- 
rest was  made  on  view  and  without  a  warrant, 
and  that  the  said  officer  in  addition  to  the  seiz- 
ure of  said  whisky  and  the  arrest  of  the  said 
W.  D.  Peyton  did  then  and  there  seise  one 
Super-9x  Hudson  automobile,  engine  No.  395^, 
and  tbat  in  said  automobile  was  found  by  tbe 
said  officer  nine  quarta  of  whisky.  That  the 
same  was  being  conveyed  by  the  said  W.  D. 
Peyton  in  said  automobile  from  the  residence 
of  J.  L.  Spiker  on  North  Steele  street  to  the 
CTOBsiog  vt  NoUe  and  Broad  streets  in  the 


of  OnaUng,  Payne  connty,  OU.  And  Um 
court  finds:  That  the  whisky  herein  set  out 
was  the  propert7  of  the  said  W.  D.  Peyton  and 
one  Bill  Reed.  Tbat  said  whisky  was  an  Hie' 
gal  and  intoxicating  liquor  and  was  being  con- 
veyed to  the  city  of  Ouabing,  Pajme  connty, 
OkL,  for  the  purpose  of  l>eing  bartered,  sold, 
given  away,  and  otherwise  disposed  of  and 
fumiahed  to  others  In  vlt^tion  of  the  ptohiUr 
tory  laws  of  the  state  of  Oklahoma. 

"niat  the  hiterrener  W.  D.  Peyton  knew  that 
the  Ugnor  being  ao  conveyed  by  Urn  was  an 
Illegal  shipment. 

"Tbe  court  -further  ^ds  that,  no  person  hav- 
ing filed  any  daim  to  aaid  nine  quarts  of  whis- 
ky, the  same  should  therefore  be  declared  for- 
feited to  the  state  of  OklahMua  and  ordered 
destroyed. 

"The  court  further  finds  tbat  the  Interest  of 
tbe  said  W.  D.  Peyton  in  and  to  s^  Super-Si£ 
Hudson  automobile,  so  seized  by  the  said  depu- 
ty sheriff  of  Paype  county,  as  foresaid,  should 
be  and  tbe  same  is  hereby  dedared  forftited 
to  tbe  state  of  {Ndahoma'*    ■  .. 

•^re  anppbrted  by  il»  EMat  weight  of  the 
erldoKe,  and-  that -the  court's  order  tartttt- 
\ng  the  Interest  of  tbe  said  W.  D.  P^tOD  In 
ttie  avtwnobUe  to  tiie  state  ibotild  be  aua- 
talned. 

rZ]  PropoalUoi  8  la  as  follows: 

"That  the  statute  of  this  state  authorizing 
the  forfeiture  of  an  automobile  used  for  the 
transportation  of  hquor  does  not  extend  to  tbe 
-rights  of  a  mortgagee  having  no  knowledge  of 
its  use  to  violate  snch  law." 

Under  this  assignment  nothing  is  claim- 
ed for  Peyton,  who  used  the  automobile  in 
unlawfully  transporting  whisky,  and  whq 
was  the  owner  of  said  automobile,  subject  to 
a  chattel  mortgage  held  by  the  plaintiff  In 
error  herein  the  First  National  Bank  of 
Gushing. 

In  the  court  below  the  Intervener  the 
First  National  Bank  of  Cushing  pleaded  and 
proved  the  ownership  of  a  chattel  ^mortgage 
executed  by  Peyton  to  the  said  bank  to  se- 
cure the  payment  of  the  sum  of*  $1,545.30. 
The  bank  produced  evidence  which  .was  ad- 
mitted into  the  record,  and  which  was  not 
disputed,  to  the  effect  that  It  had  no  knowl- 
edge that  Peyton,  the  owner  of  the  car,  was 
Intending  to  use  It  for  the  purpose  of  trans- 
porting intoxicating  liquors.  As  disclosed 
by  the  judgment,  the  court  treated  Uila  peti- 
tion In  intervention  and  evidence  as  conatl- 
tuting  no  defense  agahist  tbe  forfeiture  of 
said  automobile  to  tbe  state. 

Tbe  court's  findings  upon  this  branch  of  tbe 
case  were  as  follows: 


"Tbe  court  further  finds  tbat  the  intervener 
the  First  National  Bank  of  Cubing,  Okl.,  has 
an  interest  In  and  to  said  automobile  evidenced 
by  a  certain  note  and  chattel  mortgage,  dated 
i  August  6.  1917,  on  wliich  chattel  mortgage 
I  there  ia  now  due  the  sum  of  91,545,30  with  in- 
terest at  10  per  cent,  per  annum  from  date  to 
j  maturity,  and  that  the  said  First  National  Bank 
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took  mU  diattel  nortgag*  u  MCofitj  for  mU 

•nm. 

"Tbe  conrt  further  finds  that  altboagli  tiie 
■aid  interreuer,  tb«  Firit  National  Bank,  may 
have  had  no  knowledge  of  and  did  not  eonaent 
to  tlie  said  Illegal  ase  of  said  aatomolAe  by 
the  owner  thereof,  the  laid  W.  P.  Peyton,  and 
In  no  way  participated  in  Its  aaid  illegal  aae, 
•aid  int«tveiur,  tha  First  National  BaiA,  most 
aeek  redreas  from  the  wrongdotr  and  owner  of 
«aid  antoiDobila,  W.  D.  Peyton,  who  so  wrong- 
fuUy  uaed  aaid  automobile;  that  aaid  antomo- 
bile  In  this  caae  la  conBidered  the  offender,  and 
ia  liable  to  forfeiture  without  regard  to  the 
miiconduct  or  reBponaibility  of  the  owner  or 
the  said  interrener,  the  First  National  Bank; 
that  innocent  owners  or  mortgagee*  mnat  ob- 
tain redreas  from  the  wrongdoer  wbo  was  In- 
trusted wUlit  the  property  and  nasd  it  wrong- 
fully." 

By  this  flndlos  and  judgment  the  exact 
nature  of  the  Statute  of  191*7,  c  188,  as  to 
being  absolute  or  subject  to  limitations,  ia 
at  issofc 

[I,  4]  Is  the  luiqtertlclpatlon  of  the  ownor 
or  mortgagee  of  an  automobile  In  the  unlaws 
fnl  use  of  hla  i)ropert7  a  bar  to  the  forfeiture 
BOUi^tT  Or,  In  other  words,  In  a  case  of  a 
proceeding  by  the  public  to  forftit  an  auto- 
mobile because  of  Its  baring  beea  used  tot 
the  lll^tal  transportatlm  of  liquor,  what  are 
the  rl^ts  of  a  holder  of  a  chattel  mortgage 
oorerlng  mch  vehicle,  ^hen  the  mortgagee 
had  no  notice  that  It  was  to  be  used  for  an 
unlawful  purpose?  In  order  that  any  dla- 
cnsslon  of  Qie  matter  may  seem  rational,  St 
Is  necessary  to  give  the  rarlons  kinds  of 
property  and  possessl^  subject  to  forfei- 
ture some  legal  classiflcaUon.  We  have  been 
unaUe  to  find  a  single  dedslim  attempting 
to  (tasstfy  the  decislocs  governing  forfei- 
tures aloog  any  fixed  rule,  and  In  every  case 
Oie  courts  have  dealt  In  genwalitles  yritbout 
making  any  distinction  betwera  decisions 
Involving  CL)  property  capable  of  and  goker^ 
ally  used*  for  lawful  purposes  and  embrac- 
ing a  fully  recognised  propraty  right;  (2) 
and  dedslons  involving  pnqter^  or  posses- 
Btms  In  which  tiie  state  recogn^  no  prop- 
erty right,  and  capaUe  ct  no  legitimate  use. 
There  may  be  several  dasslflcatloos,  but  the 
most  pronounced  imes  appear  to  us  to  be  the 
fallowing; 

(1)  iDeclalons  involving  property  capable 
ot  and  generally  used  for,  legitimate  and 
lawful  purposes,  fii  which  there  exists  a 
property  rlgbt^udi  as  an  automobile^  a 
mule,  or  wagon. 

(2)  DedslcMis  involving  property  whlt^ 
the  state  has  declared  to  be  Inheroitly  vi- 
cious, and  In  which  there  la  recognized  no 
proper^  li^t— fludi  as  a  lewd  lecture, 
an  obscene  book,  or  a  strictly  gambling  de- 
vice. 

(3)  Decisions  Involving  property  general- 
ly used  for  legitimate  and  useful  and  law- 
ful purposes  and  in  which  there  is  a  recog- 
nUed  property  right,  but  because  of  some 
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happenlnf  to  tlie  ttdng  ItMlt  wbiA.niidar^ 
it  per  se  a  nulsuioeh  and  llie  public  bealtl^ 
and  tile  pnpnty  itf  tin  ottier  members  «f 
society  are  radatwered;  for  example;  audi 
as  cattle  with  the  "foot  and  mouth  disease" 
and  a  horae  witli  the  'Vaudera."  A  warrant 
of  forfeiture  oC  tUs  spedea  <tf  property.  In 
addition  to  the  above,  might  well  rest  on  the 
theory  that  such  property  bad  ceased  to  be 
capable  of  searving  any  useful  purpose  to  the 
owner  theroof  or  any  one  else,  and  on  be- 
coming a  nuisance,  In  &ct  the  just  and  logi- 
cal thing  la  to  obtain  its  deetruetlon. 

(4)  Dedslons  Involving  property  having 
only  a  minor  or  trivial  valuer  and  -v^bea  Its 
destruction  Is  necessary  tor  the  aocompllsh- 
Ing  ot  the  puipoee  for  wMch  the  statute  was 
enacted — such  as  poker  chip^  carda,  dioeb 
and  ordinary  flah  nets. 

With  this  dassiflcatlCHi  In  mind,  tb»  next 
question  which  arises,  which  preseits  an- 
other claasiflcatlwi  of  the  dedslons.  Is : 

00  In  eadi  case  what  Is  the  meaning  of 
the  statute  under  ocHislderatlonf 

The  property  Involved  In  the  present  case 
bdi»ig8  to  the  first  classification  made  here- 
in, and  cases  falling  under  other  claselflca- 
tlons  are  not  discussed. 

The  determination  of  the  controversy  rests 
(1)  upon  the  cases  fiOllng  as  a  matter  of 
fact  under  the  first  classification,  and  (2) 
upon  the  nature  of  our  law  of  forfeiture  as 
set  out  in  G^ptw  188  of  Sesslmi  I«ws  1917. 
The  r"fi*»^B^  part  tbexeof  reads  as  follows : 

"Beetlonl.  All  veUdes,  ladndlog  antOTio- 
biles,  and  all  animals  used  in  hauling  or  trans- 
porting any  liquor  the  aale  of  which  is  prohib- 
ited by  the  laws  of  this  state,  from  one  place 
to  another  in  this  state  In  violation  of  the  laws 
thereof,  shall  be  forfeited  to  the  state  by  order 
of  the  conrt  issuing  the  process  by  virtue  of 
which  such  vebldes  and  aidmals  were  seised,  <w 
before  wfaldi  the  persoiiB  violating  the  law,  or 
the  veUdes  or  animals  are  taken  by  the  officer 
or  oflleers  maUng  the  sdmre. 

"Sec.  2.  The  court  having  jurisdiction  of  the 
property  so  seized  shall  without  a  jury  order 
an  immediate  hearing  as  to  whether  the  prop- 
erty so  seised  wa«  bdng  used  for  unlawful  pur- 
poses, and  take  such  legal  evidence  aa  are  of- 
fered in  each  Iwhalf  and  determine  the  same 
as  In  dvfl  eases.  Should  the  court  find  from 
a  prepondersace  of  the  testimony  t^t  the  prop- 
erly so  seised  was  bdng  osed  for  the  unlawfal 
transportation  of  Sqnor  under  the  laws  of  this 
state,  it  shall  render  judgment  accordingly  and 
declare  said  property  forfeited  to  the  state  of 
Oklahoma. 

"Sec.  S.  Appeals  may  be  allowed  as  In  dvll 
cases,  but  the  possession  of  property  being  so 
unlawfully  used  shall  be  prima  fade  evidence 
that  it  la  the  proper^  A  the  person  so  us- 
ing If 

If  this  statute,  notwlQistanfllng  the  ex- 
pression in  section  3  thereof,  which  contains 
this  language,  "appeals  may  be  allowed  as  In 
dvll  cases,  but  the  possession  of  property 
t>elnK  80  unlawfully  used  shall  be  prlm^  fade 
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erldence  that  It  te  the  property  of  tbe  penon 
BO  using  it,"  Is  directed  solely  at  the  property,' 
without  reepect  to  owiie»Up  or  freedom  from 
fault  or  iruUtr  knowledge  of  its  unlawful  ose, 
such  as  the  intent  of  the  L^lslature  In  Qie 
United  States  Statutes  {section  68S2,  Gffln- 
pUed  Statutes  1910)  dealing  wiUx  forf^- 
turee  growing  ont  of  violations  of  the  revenue 
laws,  Act  of  Congress  of  March  2,  1917,  e. 
UO,  i  1,  89  Stat  970  (U.  8.  Comp.  St  1918. 
CcHnp.  St  Ann.  Sivp.  1919,  |  414a),  dealing 
wlfh  foifdtoies  growing  out  ot  the  Introduc- 
tion of  Uquot  Into  ^Indian  OoDntry,"  and  the 
Arkansas  statutes  (section  6,  art  18,  of  Laws 
of  Ark.  1917),  forfeiting  property  used  In  flie 
illegal  txansptuiiLtlDB  of  Uqnor,  then  in  that 
event  the  Judgment  in  the  case  to  correct  and 
should  be  affirmed. 

But  if  our  statnta,  cihaptw  Senlon 
Laws  1917,  is  a  conditional  statute  or  In  its 
nature  provisory*  and  similar  to  the  United 
States  statute  (sectlob  4141»  Comp.  Statutes 
101^  bttfora  amended  by  Act  of  Oon^ets  of 
Mandi  2. 1917),  pwtalnlng  to  the  Introduction 
of  Intoxicating  Uonors  into  the  Indian  coun- 
try* Oe  Cleorgtft  statutes  (Acta  of  tb»  Bx- 
traordinary  Sessifm  1917,  1 20,  ppu  16  and  IT), 
and  the  North  Carolina  statute  (diapter  197 
of  Public  Imyn  1916),  then.  In  ttiat  svent 
flu  Judgmeot  of  the  lower  court  la  erroneous. 

Absolute  Statutes. 

The  federal  statute  pertaining  to  the  for- 
feiture of  vehlcIeB  used  to  convey  liquors  upon 
whlcli  the  revenue  has  not  been  paid  is  as 
follows: 

"If  any  •  •  •  officer  •  •  •  has  reason 
to  suspect  or  is  informed  that  any  •  •  * 
person  *  *  *  la  about  to  introduce  or  has 
introdnced  any  epirituouB  Uqnor  or  wine  Into 
the  Indian  country  in  violation  of  law,  such 

•  •  *  officer  may  cause  the  ♦  •  •  wag- 
ons, sleds  and  places  of  deposit  of  such  person 
to  be  searched;  and  if  any  such  Uquor  is  found 
therein,  the  same  together  with  the  •  •  * 
wagoa^  and  sleds  need  in  conveying  the  same, 

*  *  *  shall  be  seised  and  delivered  to  the 
proper  officer,  and  shall  be  proceeded  against 
by  libel  in  the  proper  court  and  forfeit- 
ed. *" 

The  Arkansas  statute  pertaining  to  the  for- 
feiture of  v^icles  used  in  violation  (rfita  pro- 
hibitory laws  reads  thus: 

"That  no  property  rights  of  any  Und  shall 
eziat  in  the  llQuors  mentioned  in  section  1  of 
this  act  •  •  •  or  vehicles,  when  the  said 
llgaors  or  other  property  mentioned  are  kept 
stored  or  used  for  Hm  purpoM  of  violating  any 
law  of  this  state.  •  •  • 

rbe  federal  statute  (Act  of  Mardi  2,  1917» 
ameoding  sectUm  2140,  Revised  Statutes,  seo- 
tion  4141,  Ckm^iled  Statutes  1916)  pertaiidng 
to  the  authority  to  for^t  veldcles  used  in 
Introdudnc  llQUOr  Into  "Indian  country"  says 
that  the  Tetaldes  shall  be  forfeited  "whether 
wed  by  Uie  owner  tbeiwtf  or  other  person." 
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Statutes  in  Terms  Ukkfaig  BceciDtions, 
Which  tite  Courto  Have  Interpreted 
as  Containing  Such. 

Some  of  the  Jurisdictions  heretofore  men- 
tioned having  forfeiture  statutes.  In  their 
nature  provlB<»T»  or  capable  of  sndl  Intw- 
pretatlon  are  in  words  as  fbllows  (section 

4141,  Compiled  Statutes  1916): 

"If  any  •  •  •  officer  ♦  *  •  has  reason, 
to  suspect  or  is  informed  that  any  *  *  * 
person  *  *  *  is  abont  to  introduce  or  ha» 
introduced  any  splritous  Uquor  or  wine  into  the- 
Indian  country  in  violation  of  law,  sudi  *  *  *■ 
offloar  nay  cause  tiie  *  *  •  wagons,  dedsr 
and  ^oes  of  deposit  of  sndi  person  to  be 
seardied ;  and  if  any  such  liquor  is  found  there- 
in the  same,  together  with  the  •  *  *  wag- 
ons and  sleds  used  in  conveying  the  same, 
*  *  *  shall  be  seised  and  delivered  to  Uie 
proper  officer,  and  shall  Im  proceeded  against 
by  libel  In  tite  pMpsr  oourt^  and  forfeit- 
ed. •• 

.  The  Ceoi^a  statate  (Extraordinary  Session 
Legislature  1017,  |  20,  p.  1<9  to  In  ttito  lan- 
guage: 

"AH  vehicles  •  •  *  which  are  used  on  any 
of  the  public  roads  or  private  ways  of  thla 
state  •  •  •  In  conveying  any  liqnors  or  bev^ 
erages,  the  sale  or  poaaessiDn  of  wliich  is  pro- 
liitiited  by  law,  shall  be  seised  by  any  sherliT  or 
other  arrestiiic  officer.  •  •  •  Mionld  it  ap- 
pear upon  the  trial  of  the  ease  that  said  vehi- 
de,  conveyance  *  •  *  was  so  used  with  the 
Imoiriedge  of  the  owner  or  lessee,  the  same 
sliall  be  sold  1^  order  of  tiie  court  after  audh 
advertisement  as  the  court  may  direct" 

The  North  CiaroUna  tow  (chapter  IflT,  Pub- 
lic Laws  1915)  on  the  same  subject  contains 

this  xurovlslon: 

The  proper  officers  are  autliMrised  "to  sdse 
and  take  into  Us  custody  any  vessd,  boat  cart 
carriage,  automoUle  and  all  horses  and  other 
animals  or  things  nsed  in  conveying,  conceding 
or  removing  such  splritaons,  vinous  or  malt 
liquors  and  safely  keep  the  same  until  the  guHt 
or  innocence  of  the  defendant  has  been  deter> 
mined,  •  •  •  and  upon  conviction  of  a  vio- 
lation of  said  law,  said  defendant  shall  forfeit 
and  lose  all  right  title  and  interest  in  and  to 
the  said  property  so  seised.** 

Now,  if  our  statute  belongs  to  the  first- 
mentioned  or  absolute  class  of  statutes,  the 
tatervener  bank  in  this  case,  althou^  holding 
a  bona  fide  cliattel  mortgage  on  the  auto- 
mobile, and  may  have  had  no  guilty  knowl- 
ege  of  Ita  illegal  use,  has  no  standing  In  court 
but  "must  seek  redress  from  tbe  wrongdoer." 

I>edBl(ms  Construing  Particular  Statutes: 

In  Uw  case  of  White  Automobile  Ca  t.  Col- 
Una,  186  Atk.  81,  206  8.  W.  74a»  2.  A  Z»  B. 
1S94,  this  identical  question  was  before  the 
court,  and  the  Arkansas  etatute,  supra,  was 
construed,  and.  the  conclusion  rea<died  is  as 
follows: 
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"One  idllnr  an  antomoUla  on  crtdlt,  retaln- 
ing  title  ai  •eeorltr,  cannot  recover  tbe  ma- 
chine In  caee  It  Is  forfeited  hj  the  public  l>e- 
cauBe  uaed  for  tbe  fllegal  transportation  of  io- 
toxicatinc  Uqnor,  althovgli  he  had  no  notice  that 
It  waa  to  be  nwd  for  an  unlawful  pnrpow." 

The  same  question  was  before  the  United 
States  Circuit  Court  of  Appeals;  Blghth  Cir- 
cuit, In  the  case  of  Commercial  Investnient 
Trust  of  United  States,  No.  5301,  281  Fed. 
830,  filed  October  80,  1819,  and  the  law  on 
the  subject  declared.aa  foUowi: 

"Although  it  la  presented  in  the  Interplea, 
plahitifiF  in  error  doea  not  discuBS  the  Question 
as  to  whether  or  not  tiie  1917  proviso  extends 
to  tbe  property  of  an  Innocent  person,  that  Is, 
a  person  not  connected  with  the  act  of  nnlaw- 
ful  introdnction.  Under  old  section  2140  of  the 
Revised  Statute,  only  the  Interest  of  the  of- 
fending person  was  sabjeet  to  forfeiture.  This 
was  manifest  by  tbe  plain  terms  of  the  section 
itself. 

"Paxagra^  4  of  the  Act  of  BCardi  %  1017, 
der  which  this  proceeding  is  brought,  contains 
the  follovisg  provision:  'Whether  used  by  the 
owner  thereof  or  other  person.'  It  is  very  evi- 
dent that  it  was  the  intent  of  Congress  to  ex- 
tend tbe  power  of  seizure,  Ubel,  and  forfeiture 
beyond  the  terms  of  the  old  section  of  the  Btat- 
ate.  This  act  of  Congress  aathorises  a  pro- 
ceeding against  the  property  so  used  itself. 
The  offense  attadies  to  ttie  proper^.  The 
proper^  htSng  the  offender  In  t^t  it  la  the 
means  of  delating  the  law,  statntss  snofa  as 
this,  and  this  one  in  particular,  are  directed 
at  ^e  means  and  methods  used  In  the  accom- 
plishing of  tbe  violation  of  the  statute,  and  are 
within  tbe  well-recognlsed  Jurisdiction  and  au- 
thority of  the  Congress  of  the  United  SUtes." 

Cases  Constmlng  Revoine  Statutes. 

Id  the  case  of  United  States  v.  Mlncey,  254 
Fed.  287,  165  C.  O.  A.  575,  the  court  inters 
preted  the  statute  as  being  directed  solely  at 
the  thing  itself,  and  not  therefore  dependent 
np<Hi  guilty  knowledge  of  the  owner.  The 
principle  announced  In  this  case  is  as  foHows: 

"Where  the  owner  of  an  automoUle  sent  an 
employs  therewith  on  a  lawful  errand,  and  the 

employ^  used  it  in  removing  and  c<mcealing  dis- 
tilled spirits  on  which  the  tax  had  not  been 
paid,  with  intent  to  defraud  the  United  States, 
the  automobile  is  subject  to  forfeiture,  under 
Rev.  St.  I  8460  (Comp.  8t  1  685^,  despite  the 
ownei^  Innocence  of  any  fraud." 

In  United  States  v.  Two  Bay' Mules  (D-  C.) 
SO  FM.  84,  and  United  States  v.  One  Black 
Horse  (D.  C.)  129  Fed.  167,  the  same  statute 
was  construed  and  the  same  rule  was  an- 
nounced. 

In  DAbhln's  DlstUlery  t.  United  States,  96 
C.  S.  395,  24  li.  Ed.  637,  the  same  principle 
was  annonmed,  except  in  that  case  the  things 
forfeited,  the  buildings,  etc,  were  used  for 
no  other  purpose  than  Uie  manufacture  of 
whisky. 


Dodslcns  Oonstming  Statute!  of  a  FrariBory 
Natnxe. 

If  onr  vehlde  fortMtnre  rtatnto  bdongs  to 
the  conditional  class  of  rtatutes,  ttie  Judg- 
m«kt  In  tills  case  as  to  the  taiter?ener  the 
First  National  Bank  la  erroneous  and  based 
upon  a  mlsoonoepttoa  of  tHe  law. 

The  United  States  District  Ooart  of  Mon- 
tana (United  States  t.  One  AntomoUle,  237 
Fed.  891),  In  eonetroing  sectloa  4141.  Comp. 
1016,  heretofore  quoted,  decided  thafr— 

"An  Indian,  who  was  given  poBsesaion  of  a 
motorcar  under  a  conditional  contract  of  sale, 
used  the  machine  for  the  purpose  of  introducing 
intoxicating  liquor  Into  Indian  country.  Held, 
that  only  hia  interest  In  the  car  could  be  for- 
feited; die  vendor  having  given  posBesalon  for 
no  evil  purpose,  and  the  provisions  for  forfei- 
ture not  bdUig  directed  against  the  means  used 
hi  Ti<^ti]V  tbe  law,  but  against  tbe  owner  of 
the  means." 

Tbe  same  conclusion  was  reached  In  an 
lntfflT»«tatIon  ot  Uw  same  statute,  In  Shaw- 
nee- National  Bank  t.  U.  &,  249  Fed.  S83, 
161  a  0.  A.  800,  and  United  Statss  t.  Vliisky 
(D.  G)  218  red.  086. 

nie  Georgia  Court  of  Anneals,  in  the  case 
of  Whites  T.  States  98  8.  El  172,  In  constru- 
ing the  foregoing  Georgia  statute  decided 
tliat— 

"Where  an  automobile  was  sold  on  credit  to 
one  who  gave  his  note  for  the  purchase  price, 
securing  It  by  a  mortgage  iqion  the  car,  and 
where  subsequently,  before  paymeBt  ol  the 
note,  tbe  purchaser  being  eivafed  In  conv^ing 
intoxieating  Uqnors  In  the  ear,  a  sheriff  arrest- 
ed and  took  him  and  tbe  car  into  custody,  and 
thereupon  instituted  proceedings  to  condemn 
tbe  ear  under  tbe  provisions  of  section  20  of 
the  Act  of  tbe  GenersI  Assembly  of  this  stote. 
pasBed  at  its  extraordinary  aesslon  of  IfarcA, 
1917,  rriating  to  prohibition  of  intoxicating  liq- 
uors, approved  March  28,  1917  (Acta  ot  Oenernl 
AssemUy,  Bztraordinary  Session,  MarA,  lftl7, 
p.  7),  a  court  of  equity,  upon  a  petitlui  for  in- 
juncticm  brought  by  the  holder  of  the  mortgage, 
who  did  not  participate  tu  any  way  In  the  crim- 
inal enterprise  of  the  purchaser,  should  have 
enjoined  the  condemnation  proceeding  until 
provision  was  made  for  sppllcation,  after  the 
final  bearing,  of  the  funds  arising  from  the  sale 
of  the  vehide  to  the  lien  of  the  mortgage." 

In  Skinner  t.  Thomas,  171  N.  a  98.  87  S.  E. 
976,  L.  R.  A.  1916E},  838,  the  North  Carolina 
Supreme  Court,  in  constmlng  tlielr  stetutes 
heretofore  quoted,  said:  . 

"A  statute  providing  for  forfeiture  ctf  Oie  in- 
terest in  a  vehicle  used  tor  tranapMting  intoxi- 
cating liquor  Intended  for  Illegal  use,  of  a  de- 
fendant cMivicted  of  its  illegsl  p^ssesdon,  does 
not  apply  to  tbe  interest  of  an  isBoceiit  mor^ 
gagse." 

The  law  as  announced  In  0ie  case  of  United 
States  T.  One  Cadillac  Automobile  Q>.  G)  2B6 
Fed.  178,  seems  to  be  the  nnlvenal  nle  In 
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the  taterpretatloa  of  Btatatn  goramlnc  for- 
feitures, and  Is  as  follows: 

"A  Btatnto  tmpoaiiiff  a  forfeltua  dumld  be 
strictly  eonitraed  and  ia  a  manner  as  faTomtde 
to  the  penoD  whose  property  is  to  be  seised 
as  is  consistent  with  the  fair  prindples  of  in- 
tcrpreUtion."  Chicago,  etc.,  Ry.  v.  People,  67 
111.  11,  la  Am.  Rep.  590;  Nlcklas  t.  Rathbam* 
69  Or.  483,  1S9  Pac.  567. 

Under  this  rule  of  ctHistractlon.  both  the 
state  and  feda«l  qoiirts  have  refused  to  or- 
der a  forfeiture  of  property  of  Innocent  per- 
son, hecanse  used  by  others  to  imlawfdllT 
truisport  Uqnors,  except  whwe  the  Legl» 
latnre  hod  ezpreaslj  and  nnegtilTOcally  de- 
clared—sa<Ai  aa  expressed  In  the  Arkansas 
atatnt^  sniwa,  irtiltdi  prorlded  that  no  pr<q>- 
erty  ri^t  shall  aiat  In  Qie  propotf  lo  used, 
and  the  federal  statu  tee  of  1917,  snpra, 
which  ivovlded  fw  a  forfeitnxe  *irrespeetlTe 
of  ownershlik^  It  seems  Qiat  the  coort  In 
sitting  In  Jodgment  upon  this  dass  of  iHrop- 
crt7i  subject  to  forfeLtare  under  Ome  par- 
ticular atatntea,  and  all  other  forfi^tnre  ex- 
cept the  prOTislons  relating  to  the  enforce- 
ment of  revame,  have  refused  to  hold  as 
Bubject  to  fwfeitnre  property  des^pied  for 
and  used  In  transporting  generally,  when 
used  in  ooav^ing  Intoxicating  liquors  ooi*- 
trary  to  lav,  by  (xie  t»  whom  it  baa  hem  lei 
for  an  Innocoit  purpose,  the  owner  being 
without  fiiult,  or  1^  me  who  luu-  executed 
prior  thweto,  a  b<ma  fide  chattel  mortgage 
the  mortgagee  being  without  notice  and  with- 
out fault,  on  the  theory  that  to  h(M  other* 
wise  would  be  to  ascribe  to  the  legislative 
d^inrtment  an  indifference  to  fundamental 
constitutional  principles  not  warranted  so 
long  as  another  con8tructi«m  la  posaiUe. 

Our  statute  does  not  contain  a  positiTe  pio- 
vislon  like  the  1917  Arkansas  statute  and  the 
1917  federal  statute,  but,  Instead,  contains 
elth«  a  provision  Indlcathig  an  intent  to  ex- 
pressly excei)t  from  the  operation  thereof 
the  property  of  Innocent  persons,  or  (such  ex- 
prraslon  about  unlawful  use  b^ng  prUua  facie 
evidmee  of  ownerdiii^  Indicates  an  intait 
negative  In  nature. 

The  property  involved  comes  clearly  within 
the  daaslflcatlon  of  proper^  generally  used 
for  legithnate  and  lawful  purposes^  in  which 
there  exists  a  prc^rty  right,  and  which 
the  state  has  not  declared  to  be  Inher^tly 
Tlcions. 

In  view  of  the  foregoing  authorities,  we 
are  constrained  to  hold  that  In  the  enactment 
under  construction  it  was  the  Intent  of  the 
X«eglslature  to  except  from  the  operation 
thereof  the  property  of  innocent  owners  or 
mortgagees,  and  that  the  Judgnlent  of  the 
trial  court  against  the  plaintiff  In  error  ITlrst 
National  Bank  of  Olkhlng  should  be  reversed. 
The  Judgment  otherwise  is  in  aU  things  af- 
firmed. 

The  cause  is  remanded,  and  the  trial  court 


directed  to  mroceed  In  aceordance  with  the 
views  herebi  expressed. 

OWE^r,  a  J.,  and  KANS,  FETCHFORD, 
and  HIGOms*  JJ.,  concur. 


8Z&TD  T.  WIt£8.    (tto.  A-88470 

(Criminal  Oourt  of  Appeals  of  CMdahoaaa. 
March  1,  1920.) 

(SyUabti*  by  tiha  Court.) 

IHO  TO  OKXKX,  BUT  NOT  ADlOTIIlia  OtTCT,  U 

noT  A  "oonnaaiojT." 
A  statement  made  by  a  defendant  In  regard 
to  a  crime  charged  whidi  does  not  admit  his 
ffuUt  is  not  a  c<Hifeasion,  and  is  not  subject 
to  the  rule  that  to  be  admissible  such  statement 
must  first  be  shown  to  have  been  voluntary  nor 
is  such  statement  inadndsriUe  because  prior  to 
making  same  a  defwdant  was  not  warned  that 
any  statonent  made  by  him  could  be  used 
against  hiBL 

[Ed.  Note.— For  othsr  dsdnltiona,  sse  Words 
and  Phrases,  First  and  Seoond  Series,  Con  fee- 
sion.] 

2.  OBHOir^  Law  «B»611(2)-^lTn>iNOi  cob- 
BoBOBAxnro  .aoooKPLioB'B  tbrhcout  nwr 
TBHB  TO  oomnor  ranvDAifT  with  (man. 

A  conviction  cannot  be  bad  on  the  uncor- 
roborated evidrace  of  an  accmnplic^  and  it  Is 
hot  suffident  corroboration  to  merely  connect  a 
defendant  with  the  accomplice  in  the  crime,  but 
evidence,  independent  of  the  testimony  of  -the 
accomplice,  most  tend  to  connect  a  defendant 
with  the  crime  Itself,  and  not  simply  with  its 
perpetrators. 

(AdtUtioitat  SvUalmt  by  Bditortat  Siaff.) 

3.  WiTNZBSES  «=»40(>(1)— State  cannot  con- 

TBADIOT  TBSTIMomr  OF  8  HE  RIFF  AS  TO  BTATB- 
MXKT  HAD!  TO  HIH  BT  DBRITDAIIT. 

In  a  proKcuticm  for  robbery,  wherein  the 
aheritr  testified  that  practically  the  only  atate- 
ment  made  to  Iilm  by  defendant  in  the  presence 
of  the  assistant  county  attorney  was  that  the 
defendant  knew  where  he  was  goini^  an  offer  to 
prove  by  sherifC  other  statements  made  at  Uie 
same  time  was  in  effect  an  offer  to  contradict 
sheriffs  testimony  and  was  without  merit  and 
properly  exduded. 

Appeal  from  (District  Oourt,  Pottawatomie 
County;  Obarlw  B.  WUaon,  Judge. 

Roy  Wllks  was  tried  for  robbery  and  jtm 
acquitted  in  the  district  court  of  Pottawa- 
tomie county,  and  the  State  appeala  ca 
questions  at  law  reserved  for  review  on  iu>- 

peal.  AfiSrmed. 

S.  P.  r reeling,  Atty.  Gen^  and  R.  McMU- 
Ian,  Asst  Atty.  Oeau,  for  the  State. 

ARMSTRONG,  J,  This  Is  an  appeal  taken 
by  the  state  from  the  district  court  of  Pot- 
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tawatomle  county  tipcii  the  foUowlng  ipim- 
tlons  of  law  nsnrred  b7  tlw  atats  in  tlie 
trial  of  Bor  WUki,  kIio  wltb  oOiani  waa 
Isfonned  against  tea  KdAery,  tried  separ- 
ately, and  aodolttod: 

Slrst  The  exclusion  €t  tbe  OTldence  of 
tbs  sberUf  as  to  a  statqaent  made  hy  the 
defondant  to  blm. 

Second.  The  court^s  advlsliig  tito  Jury  to 
acquit  tbe  defendant. 

Tlie  eridence  ot  the  state  fally  proTes  that 
the  robbery  was  committed  as  charged  In 
the  information,  but  the  connection  of  the  de- 
fendant, who  was  shown  by  the  evidaioe  to 
have  been  engaged  in  the  basiness  of  ante 
livery,  with  the  perpetration  of  the  robbery, 
was  not  shown  by  other  evidence  than  that  of 
accomplices  who  admitted  Otelr  gnilt 

T.  J.  Darden  testified  that  he  was  the  sher^ 
Iff  of  Pottawatomie  county,  and  that  he  had 
had  the  defendant  In  custody  since  the  Sat- 
urday night  following  the  robbery,  that  ha 
had  had  a  conversation  with  him  In  the  Jalt, 
and  was  asked  to  recite  the  conversation,  to 
which  an  oblectlon  was  Interposed  and  the 
jury  withdrawn  from  the  conrtroom.  In 
the  absence  of  the  Jury  the  witness  further 
testified  that  he,  without  the  request  of  the 
defendant  sa  to  do  had  him  brought  from 
his  ceU  hi  the  Jail  to  the  ofSce  of  the  Jail, 
where  at  the  time  the  assistant  county 
attomey,  Mr.  Dnrham,  was,  and  told  the 
def^dant  ttiat  he  did  not  have  to 
talk  to  them  unless  he  wanted  to,  that 
he  did  not,  and  he  did  not  hear  Mr. 
Durham  warn  tbe  defendant  that  any  state- 
ment made  by  him  could  be  used  against 
him ;  that  the  defendant  was  askad  by  Mr. 
Durham,  in  the  presence  of  witness.  If  he 
knew  where  he  was  going  when  he  wait  out 
there,  and  answered  "yea diat  Mr.  Durbam 
asked  the  defendant  another  question,  to 
which  the  defendant  r^lied,"You  most  think 
I  am  a  fool ;"  that*  practically  tlie  only 
Btatemoit  tbe  defendant  made  was  "ttiat  he 
knew  when  he  wag  folng."  The  oonrt  nu- 
talned  tlie  objection  to  the  enrldene^  and  the 
state  excepted.  Thereupon  the  state  (rffered 
to  prove  by  ssid  witness  that  witness  and 
Mr.  Durham,  ttie  assistant  county  attorney, 
had  had  a  conversation  wltb  tbe  defendant 
in  which  tbe  defendant  stated,  in  substance^ 
that  be  kn^  where  he  waa  gt^ng  that  nSgtt, 
meaning  oo  the  night  that  the  robbery  was 
committed,  and  that  tbe  def^i^t  and  one  of 
the  Tarber  boys  remained  in  the  car  about 
a  quarter  of  a  mile  from  the  scene  of  tbe 
robbery,  while  the  olber  Tarber  boy  and  the 
HavUl  boy  went  to  the  house,  and  that  tiiey 
remained  at  the  car  until  the  Tarber  boy  and 
tbe  BavUl  boy  returned.  Tbe  coart  Iben  ask- 
ed the  county  attorney,  "Tou  are  going  to 
undertake  to  prove  a  conversation  between 
you  and  Mr.  Darden  and  the  defendant  under 
the  circumstances  related  by  Mr.  Darden  in 
his  voir  dire  examination,  are  youS"  to 


whl<ai  the  assistant  county  attorney  replied, 
"Tes,  sir,  and  tbat  tbe  defendant  aCated  In 
substance  tbxt  b*  went  in  tbe  capadty  cS  a 
liveryman,  and  that  be  xeoelved  pay  as  sndL" 
To  tlie  admission  at  tbla  evidence  the  de- 
fendant objected,  and  tbe  court  sustained 
the  ohjectlcn,  and  tbe  defendant  exceptei. 

The  state  bartng  rested,  tbe  defendant 
moved  the  court  to  advise  the  Jury  to  return 
a  verdict  <kC  not  guilty,  wbicb  motion  tb4 
court  sustained  and  the  state  excepted. 

[1]  We  are  of  the  opinion  that  tbe  state- 
ment made  tqr  the  defendant  to  tbe  sherUE 
and  the  assistant  county  attorney  In  the  jail 
"that  he  knew  wbere  he  was  going  when  be 
w«it  out  tbere^"  was  not  a  ocmfesslon  of 
guilt,  especially  when 'It  is  remembered  tbat 
the  defendant  was  engaged  in  tbe  livery 
business.  That  the  defendant  had  knowledge 
of  wfa^  he  was  going  was  amscHiant  with 
his  Innocence,  and  therefore  tbe  statement 
was  not  subject  to  the  rule  that,  to  be  ad- 
missible, it  most  be  shown  that  it  was  volun- 
tarily made.  Wilson  v.  State,  163  Pac  613, 
and  authorities  there  cited,  rec^tly  decided 
by  this  court,  but  not  yet  t^dally  rep(»ted. 

[1]  Tbe  oBer  to  prove  by  the  sherUF.  after 
his  rigid  e»UDlnati«m,  In  whldi  be  testified 
that  practically  the  <mly  statement  made  to 
him  by  tbe  defendant  in  tbe  presrace  of  the 
assistant  county  attorney  was  that  the  de- 
fendant knew  where  he  was  going,  other 
statements  made  at  the  same  time,  was  In 
effect  an  offer  to  contradict  the  testimony  of 
tbe  sheriff.  Such  tttteni  evidence  was  with- 
out merit,  and  the  court  did  not  ^ r  in  ex- 
dudliv  the  sam& 

While  we  do  not  approve  of  tbe  procedure 
had  In  Ibis  ease  to  endeavor  to  secure  In- 
criminating evidence  against  tbe  d^oidant^ 
we  are  of  opinion,  since  the  statement  tended 
to  show  tbe  proxlmi^  of  the  defendant  to 
the  scene  of  the  robbery  and,  with  other  evi- 
dence, whl<A  file  court  could  not  rightfully 
anticipate  would  not  be  offered,  it  migbt  be 
material,  and  the  court  was  in  error  In  ex- 
cluding the  statement  but,  Oie  state  bavlnip 
failed  to  ofCer  other  evidence  oC  the  defendant 
having  participated  in  the  crime  charged, 
other  than  the  evidence  of  the  accomplices, 
the  exclusion  of  the  statement  made  by  the 
defendant  was  harmless. 

[2]  If  tbe  endnded  evidence  of  the  aberlff 
as  to  tbe  statemoit  nude  toy  the  defiendant 
bad  beoi  admitted,  as  tre  tlilidc  it  should 
have  been,  the  <»ily  evldmce  the  Jury  would 
have  bad  of  the  defendant  baring  particj^t- 
ed  In  the  robbery,  otbOT  tban  tbat  of  accom- 
plices, was  tfiat  be  kne;w  wbere  be  was  going 
when  he  went  out  there.  Certainly,  taking 
into  consideration  that  ^e  defendant  was  a 
liveryman,  such  evidence  was  not  sutSclent  to 
corroborate  tbe  evidence  of  tbe  accomplices 
and  sustain  tbe  defendant's  conviction,  and 
the  court  did  not  err  in  advising  the  jury  to 
acQult  him.  There  being  no  evidence^  except 
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that  of  the  accraopUces,  tending  to  connect 
the  defendant  wltb  the  onamtandoB  of  the 
roMMry  charged;  and  flie  erldcaice  of  the 
acoHnpllceR  not  bttng  oonoborated,  the 
court  dM  not  err  In  adTlataiK  ttke  Jary  to  ac- 
qxdt  the  defendant 
Onr  Frooednre  Criminal  provides  (section 
Ber.  Laws) : 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  nnless  he  be  corroborat* 
ed  bj  each  otitw  crvidoice  as  tends  to  connect  the 
defendant  with  the  commission  of  Ihe  offense, 
and  the  corroboration  is  not  snffident  If  it 
merely  dtovs  the  commlsBi<ai  of  the  offense  or 
the  cbcamstanoa  thereoL" 

See  GUlam  t.  State,  IQ  Okl.  Or.  176.  186 
Faa  441 ;  Klrh  t.  State,  10  Old.  Cr.  281,  186 
Pac.  1156. 

For  the  reasons  stated,  the  auestion  re- 
served b7  the  state  as  to  the  exclusion  of 
the  evidence  of  the  sheriff  as  to  the  state- 
nient  made  by  the  defendant  to  him  and  the 
assistant  county  attorney  Is  held  as ,  error, 
and  the  question  reserved  by  the  state  as  to 
the  trial  court  Instructing  the  Jury  to  acquit 
the  defudant  most  be  held  mdwady  to  the 
state. 

The  Judgment  of  the  trial  court  la  affirmed. 
I>OYLE^  P.  J„.and  HATSOM,  J.,  eoncor. 


STOTALL  T.  STAm  (No.  A-2101.) 

(Oiminal  Court  of  Appeals  of  Oklahoma. 
March  8. 1920) 

(ByUabiu  iy  th9  Court.) 

1.  OhAHPKBTT    and     HAmRETAIiai  •— 

Statute  doss  nox  apply  to  nnmoxxD 

Indian  unds. 
Section  2260,  Bev.  Lews  1910,  defining  the 
crime  of  champerty,  does  not  apply  to  restricted 
Indian  lands.  The  Congress  has  reserved  the 
exdurive  right  to  conti^  the  sales  and  pre- 
scribe the  conditions  to  whldh  title  to  these 
lands  may  pass. 

2.  jCXSAHFEBTr    AHD    KAXirTXNAITCS  ^9lO 

Pboseoutzon  Husrr  wail  wheu  thxbb  is  iro 

>VnH5NCE  WBETEEB  PABTT  IK  POBBCBSBIOn 
CLAIKB  TIXUB  ITIfDBB  VOID  OB  VALID  DIED. 

Where  there  Is  an  entire  absence  of  evidence 
to  show  whether  the  party  In  possession  of  such 
lands  daims  title  under  a  void  or  a  valid  deed 
to  the  same,  the  prosecution  must  fall  for  lack 
of  necessary  evidence  to  sustain  the  same,  and 
a  motion  by  the  defendant  to  direct  a  verdict 
In  Ills  favor  should  have  been  sustained. 

A];q;)«il  frcHU  County  Court,  Ottawa  Coun- 
ty; Vem  £.  Thompson,  Judge. 

James  N.  Stomal!  was  convicted  of  a  mis- 
draneonor,  and  he  appeals.  Reversed,  end 
cause  remanded  with  direction  to  dismiss. 


T.  STATE  81S 

P.> 

A.  O.  Towne^  of  Uaml,  fbr  plalntUC  In 
error. 

Tbe  Attorney  Oeaieral  and  B.  Mff"<iifln, 
Asst  Atty.        for  the  State. 

PER  CURIAM,  Tbe  conviction  was  for 
buying  a  pretended  title  to  real  estate.  The 
sentence  was  a  fine  ot  $25  and  costs.  The 
charging  part  of  the  information  reads  as 

fcdlows: 

"That  James  N.  Stovall  did  In  Ottawa  county 
and  in  (he  state  of  Oklahoma,  m  or  about  the 
first  day  of  February,  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  ttilrteen  and 
anterior  to  the  presentment  hereof  commit  the 
crime  of  buying  and  taking  a  covenant  and  deed 
conveying  a  pretended  titie  and  right  to  land, 
the  grantor  not  having  been  in  posB«ndon  Acre- 
of,  nor  having  taken  the  rents  and  profits  there- 
of for  the  space  «C  one  year  before  the  buying 
and  taking  ot  said  pretoided  right  and  title  to 
certain  lands  in  the  manner  and  form  as  fol- 
lows, to  wit: 

"^at  on  the  said  date  and  In  the  said  county 
and  state,  the  said  James  N.  Stovall  then  and 
there  being,  did  then  and  there  boy  and  take 
a  warranty  deed  from  Frank  T.  Lamar  and 
Florenee  SL  Lamar,  his  wife,  to  himself  thereby 
baying  and  taking  a  pretended  right  and  title 
to  the  following  described  lands,  situated  in  Ot- 
tawa county,  to  wit:  Tin  southwest  quarter  d 
the  northwest  quarter  of  the  northeast  quarter 
of  section  sixteen  (1^,  and  the  east  half  of  the 
southwest  guartw  of  the  northwest  quarter  of 
the  northeast  quarter  of  section  slxte^i  (16), 
and  the  east  half  of  the  soutiiwest  quarter  of 
the  nortiiwest  qutfter  and  the  northwest  gna^ 
ter  of  ^e  northeast  quarter  of  the  southwest 
quarter  and  the  south  half  of  the  northeast 
quarter  of  the  southwest  quarter  of  section  ob» 
0-)f  and  an  io  township  twanty-rix  (SiO),  rangs 
twenty-three  <2$,  east  of  the  Lidlan  base  and 
meridian,  containing  sixty  (60)  acres  of  land. 

"niat  the  said  Frank  T.  Lamar  and  Florence . 
E.  Lemar,  his  wife,  grantors  as  aforesaid,  or 
those  through  whom  they  claimed,  had  not  been 
in  [WBsession  of  said  lands  or  of  the  reversion 
or  remainder  thereof,  nor  had  the  said  EVank  T. 
Lamar  and  Florence  B.  l^mar,  hie  wife,  or 
those  through  whom  they  dsinwd,  tsken  the 
rents  and  profits  frtKU  said  lands  for  the  space 
of  one  year  before  the  bnying  and  taking  ot  the 
pretended  right  and  tiUe  to  said  lands  by  ttie 
said  James  N.  Stovall,  contrary  to,"  etc 

The  evidence^  In  substance,  Is  as  follows: 
Lon  Lambkin,  register  of  deeds,  testified 
that  a  certain  deed  is  of  record  in  his  office, 
b^ng  dated  January  2{^  1913,  said  deed  be- 
ing made  by  F.  T.  Lamar  and  Florraice  S. 
Lamar,  grantors, 'to  J.  N.  Stovall,  grantee  for 
the  land  described  In  the  lnfonnatl(»i. 

W.  1.  Angel  testlfled  that  be  had  been  In 
possession  under  a  deed  from  Priscllla  Breed- 
love  since  February,  1900,  of  the  south  <Hie- 
half  northeast  quarter  of  southwest  quarter  of 
northwest  quarter,  and  the  northeast  quarter 
of  southwest  quarter  of  section  1,  township 
28,  range  2S,  and  that  he  had  paid  no  rent  to 
any  cme  during  that  time;  that  Stovall  notl^ 
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fled  him  to  glre  op  possession  of  tbe  land; 
and  tbat  Storaii  came  and  cut  timber  fhen, 
and  tried  to  permude  Urn  to  rent  ttie  land  to 
him.  Witness  did  not  know  whether  Hr. 
Storall  knew  that  witness  was  In  possession 
of  this  land  when  he  took  the  deed  from 
Lamar  or  not 

B.  E.  prioe  testlfled  that  he  holds  a  deed 
to  20  acres  of  land  that  was  a  part  of  Qie 
Frank  Lamar  aUotment,  and  t^t  he  sold  it 
to  A.  A.  Wyford  in  KOI,  and  that  Mr.  Wy- 
ford  was  to  pay  for  It  In  one  year  tbe  mam 
bf  ISOO;  that  Wyford  fftUed  to  pay  and  no 
deed  was  erer  made  to  him;  Wyford  ia  in 
possessltm  of  It,  bat  does  not  claim  any  title; 
tbat  he  did  not  pay  any  rent  to  Lamar  or  any 
one  else,  as  he  did  not  know  whether  he  was 
owner  of  the  land  or  not,  as  tbe  title  is  In 
,  oQDtrorarsy  between  Mrs.  Breedlore  and  Mr. 
Storall;  Oiat  he  lad  understood  tiiat  the 
deed  whldt  the  Breedloves  made  to  him  was 
no  good,  becatue  fibe  grantn-,  V.  T.  Lamar, 
was  a  minor  under  gnardlandilp  and  ^ra8  14 
months  under  age  when  he  made  tb»  Breed- 
lore  deed ;  that  witness  tried  to  get  a  new 
deed  from  B'rank  Lamar  when  he  sold  the 
place  to  A.  A.  Wyford;  ttiat  Lamar  was  in 
prison  at  ICcAlester,  and  he  went  tben  and 
tried  to  get  a  deed  from  him;  Lamar  wanted 
$200,  and  be  woold  not  give  what  Lamar 
^ranted  for  It 

,  A,  A.  Wyford  testUled  that  be  was  In  pos* 
session  of  tbe  laud  known  as  a  part  oC  tlie 
Lamar  allotment,  and  that  be  got  possesslra 
from  Bf  r.  PricfiL  Witness  did  not  know 
wbetiur  StovaU  knew,  at  tbo  time  be  boogbt 
the  land  frtMn  Lamar,  that  witness  was  In 
poeseasioD  of  the  land  or  not;  and  Storall 
did  not  know  anything  about  the  contract 
with  Price  for  the  purchase  of  the  land, 

O.  B.  Fisher  testified  tbat  he  was  In  the 
-  employ  of  Mr.  Stovall  to  look  up  some  txatA^ 
ness  for  him ;  that  witness  was  present  when 
the  deed  to  Mr.  Stovall  was  signed  and  made, 
and  that  he  had  the  deed  In  his  pocket  at  tliat 
time;  that  at  the  time  the  deed  was  made 
It  was  to  be  sent  to  the  Olttzois'  State  Bank 
at  Fairland,  Okl.,  and  witness  did  not  know 
whethw  Mr.  Storall  paid  the  money  or  not ; 
that  witness  had  the  deed  recorded,  and  that 
witness  got  two  deeds  from  Frank  Lamar 
and  wife^  and  he  did  not  know  whldo.  one 
they  had  reference  ta  Witness  was  asked  to 
explain  about  both  of  them,  but  up(»a  objec- 
tion of  the  state  he  was  not  po-mltted  to  do 
so;  the  objection  to  the  witness  explaining 
bow  he  got  two  deeds  of  the  two  different 
tracts  was  not  allowed  by  the  court. 

Burchas  Blackburn  testlQed  that  he  was  In 
poeses8l<Ki  of  about  10  acres  of,  the  Lamar 
allotment  under  a  deed  from  CaL.  James. 

Mrs.  Priscllla  Breedlore  testified  that  she 
bought  the  Frank  T.  Lamar  allotment  in  1009 
and  rec^ved  the  deed  from  the  State  Bank 
of  Miami,  consideration  $350;  that  she  sold 
10  acres  to  Cal.  James,  30  acres  to  W.  I,  An- 
gel, and  20  acres  to  £.  £.  Price;  tbat  a  man 


If  tbo  nam*  of  Tnn  m^lor,  at  (MUnsvUle^ 
OkL,  procured  the  deed  from  Frank  T.  lamar 
and  Floceoce  B.  Lamar  to  her]  that  ber  hus- 
band acted  as  bar  agent;  and  Mr.  fEayknr  as 
agent  for  tbe  Lamars,  la  tbe  tmnnnrtinn 

Plaroe  Howard  tsstlfled  that  be  rsoelTed  a 
collection  from  the  prison  at  McAleeter,  OkL. 
upon  J.  M.  Storall  from  B.  M.  Fry,  and  tbat 
Mr.  Stovall  paid  tbe  ot^ectloD  and  he  de- 
lirered  no  paper  to  StoraU. 

The  state  rested,  and  the  def aidant  mored 
to  strike  out  the  t^sttmony  of  tbe  state  on  Ibe 
ground  that  it  falls  to  abow  ttiat  ibe  de- 
fendant erer  reoelred  tbe  dead  in  question. 

The  testimony  for  tbe  defense^  tn  sob- 
stance,  is  as  follows: 

As  a  witaeae  In  his  own  bebalt  Tames  N. 
Storall  testlfled:  That  he  is  a  man  with  a 
family  and  is  Bff  years  of  age;  that  be  is  a 
farmer  and  recoitly  moved  to  Oklahoma 
from  Oregon;  tbat  be  had  contracted  to  buy 
ten  acres  of  tbe  Lamar  allotment  tnua  the 
Breedlores,  bnt,  Ibidlng  tlut  Breedlores  oonld 
make  no  title  to  tlie  land,  be  emiAoiyed  Mr. 
Fisher  to  go  to  Ibe  prison  at  MoAJeeter  and 
procure  a  deed  from  Lamar  tor  tbe  10  acres 
which  he  was  Urlng  <m ;  he  had  then  been 
in  the  county  about  40  days;  tbat  Lamar 
Informed  Fisher  while  negotiating  that  be 
had  60  acres  more  that  he  wanted  to  s^  be- 
cause he  needed  the  m<»i^,  and  tluU  10  acres 
of  the  60  acres  was  close  tb  Faidand  and  tbs 
ottia  was  also  eloae  to  the  10  acres  be  bad 
bought,  and  he  offered  to  sell  It  for  flO  an 
acra 

Lamar  stated  he  bad  nerer  made  a  deed 
to  the  land  to  any  on^  and  he  was  in  posses- 
sl<m  of  It,  and  Fisher,  when  he  returned  from 
the  first  trip  to'McAleater,  told  Storall  what 
Lamar  had  said  to  him  about  harli^  tbe 
60  acres  and  tliat  he  had  nerer  deeded  it  to 
any  (Hie,  and  that  he  was  in  possession  of  It; 
and  Fisher  stated  to  Storall  that  be  told 
Lamar  that  he  would  take  tlie  land  If  Storall 
did  not,  bat  finally  he  prevailed  on  Storall 
to  buy  It  without  seeing  it;  that  he  did  not 
know  that '  Mr.  Price  was  In  possession  of 
any  of  the  land  or  had  a  deed  to  any  part 
of  it,  and  that  he  did  not  know  where  tbe 
land  was  located  only  that  it  was  near  Fair- 
land;  tbat  Price,  after  he  had  bought  the 
land,  came  to  him  and  told  him  he  under- 
stood he  had  bought  the  Lamar  land,  and 
that  If  Lamar  and  his  wife  bad  signed  tbe 
deed  it  was  all  right;  that  he  and  Wyford 
had  a  deed  but  that  it  was  no  good,  but  Uiat 
he  and  Wyford  would  like  to  fix  it  so  tbey 
could;  get  the  land;  that  he  bod  tried  to  get 
a  deed  fnxu  Lamar,  but  Lamar  woald  not 
sign  It  for  tiim;  that  witoess  knew  nothing 
about  any  one  being  in  possession  of  any  of 
the  land,  and  that  he  had  bought  It  on  the 
representation  ttiat  Lamar  had  posseeslcHi 
and  had  never  made  a  deed  to  any  one,  and 
that  he  was  the  original  allottee,  and  after 
he  had  bought  it  that  in  a  coavwsatlon  with 
Blackburn,  who  stated  to  witness  tliat,  "If 
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yoa  bongbt  the  land,  yoa  are  abead  of  ma; 
I  fonitd  oat  a  year  ago  tbat  I  bad  no  deed 
for  It  I  ha.YB  been  trying  to  get  Cal.  James 
to  Btralgbtm  It  up,  but  be  miald  not  do  It," 
and  be  (Blackburn)  wanted  to  zmt  It  tax  tbla 
year,  and  vltneas  tcdd  1dm  he  eonld  bare  It, 
and  be  aald  be  would  pay  witneaa  the  cus- 
tomary rent,  and  wanted  me  to  give  him  the 
first  fiance  to  bay  It  If  I  took  a  notion  to  sell 
It;  tbat  Hr.  Angel,  mtter  being  Informed  tbat 
StoTill  had  bought  the  land,  agreed  to  rent 
the  land  tor  tbat  year,  bat  upcu  obi]ectt(m  this 
testimony  was  stricken  out  Witness  testi- 
fied that  be  paid  $600  for  60  acres  of  Und 
and  he  waa  a  stranger  in  the  country,  and 
that  be  relied  on  Fisher's  statements  in  bay- 
ing the  land;  that  Flsber  bad  indicated  on 
the  idat  whrae  the  land  was  loeated  and  that 
no  one  was  In  poasosston  of  any  ct  it;  that 
he  did  not  get  any  abetiact  or  examine  the 
record,  bat  relied  solely  oo.  Ffsber'a  statemmt 
as  to  what  Lamar  had  told  him. 

O.  B.  Siaber  teaUfled  that  Lamar  told  him 
about  bsTlng  the  60  acres,  and  that  be  had 
possession  of  It  and  had  never  made  a  deed 
to  it  except  to  bis  stepfather,  J.  B.  BlrdwHig, 
and  Bird  song  had  delivered  np  this  deed,  and 
he  made  affldavlt  to  that  effect;  that  after 
getting  the  lil>«cre  deed,  and  aft^  craalng 
from  IfcAlester,  be  told  StoraU  that  I^mar 
had  60  acres  more  land  that  he  wanted  to 
sell  which  waa  close  to  the  10  acres,  that  be 
had  a  dear  title  to  it,  lind  had  poaseaslim  <a 
It,  and  tbat  no  one  bad  a  deed  against  It; 
that  Walter  Breedlore  had  been  his  guardian, 
and  tbat  be  waa  now  of  age  and  had  got  Into 
the  prls<Hi,  and  tbat  the  land  was  doing  him 
no  good,  and  he  wanted  to  sell  It,  and.  if  I 
would  boy  it;  It  would  be  the  means  of  get- 
ting him  out  of  {wlscm;  so  I  advised  Stovall 
to  buy  It,  as  It  was  a  bargain,  and  I  told  him 
all  this  and  showed  him  the  affidavit  I  had 
from  Lamar;  and  npoax  my  statementa  as  to 
what  Lamar  had  tfM  me,  and  as  to  where  the 
land  was  located,  as  stated  fay  Lamar,  I  went 
back  to  McAIester  and  procared  the  deed 
from  Lamar,  and  also  a  sworn  statement 
from  both  Lamar  and  his  wife,  and  I  bad 
deed  salt  to  Stovall  oa  the  payment  ct  |600 
to  Lamar,  and  I  went  bade  to  McAIester  on 
some  other  business,  and  Lamar  told  me  he 
bad  not  received  Ids  money,  wbidi  statement 
was  Btrncft  out  by  the  coorL 

A.  A.  Wyfind  testified  tbat  he  heard  a 
,  cmversatton  between  Blac^bnm  and  Stovall 
in  which  Blackbam  told  Stovall  that  he  was 
glad  Stovall  bad  bought  the  land,  that  bis 
title  was  bad  and  they  might  now  get  It  fixed 
np,  and  that  be  would  lease  the  land  from 
Mr.  StovaU. 

It  is  said  tbat  the  evidence  is  insuffldent  to 
support  the  vordlc^  and  f<»-  this  reasm  the 
court  erred  in  not  directing  a  verdict  for  the 
defendant  at  the  conclosloo  of  the  state's 
testimony. 

[1]  Section  2260^  Ber.  Laws,  defining  the 


crime  4^  duunperty,  does  not  aj^ly  to  re- 
stricted Indian  lands,  nie  Congress  has 
reserved  the  exdnidve  rii^t  to  omtrol  the 
sales  and  prescribe  the  conditions  to  which 
title  to  these  lands  may  pass.  Mtnrow  In- 
dian Ovfiamf  Htnne  v.  McClend<m  (Snp.)  160 
Pac.  1101;  MlUer  et  aL  t.  Orayscm  et  aL 
(Snp.)  166  Pac.  1077. 

[2]  In  the  case  of  Pitt  t.  Stata^  16  Okl.  Or. 
— ,  180  Fac.  883,  it  la  said  tbat,  where  there 
Is  an  entire  absence  ot  evldmce  to  show 
wtaeOw  the  party  In  possession  of  sadi  lands 
cUtlma  title  under  a  void  ax  valid  deed  to  file 
same,  the  prosecution  must  fail  for  lack  of 
neoBBsavy  evidence  to  sustain  the  sam^  and  a 
motloD  by  the  defendant  to  direct  a  verdict  in 
Us  ffcror  dionld  have  beat  sustained. 

For  ttie  reasM  atatad  in  the  <^^ni<m  of 
Pitt  V.  State,  smna,  the  Judgment  of  the  low- 
er court  Is  reroaed,  and  the  cause  remanded, 
with  dlreotion  todUnnlas. 


DATIS  et  sL  T.  STATE9.    (No.  XSl4tt.) 

(Criminal  Oonrt  of  Appeals  (tf  Oklahoma. 
March  0,  1920.) 

(BvUttUu  hp  th«  Court.) 

1.  InTozzcAHNa  uquobs  4»!K6(7)  —  Evi- 
dence StITFICIENT  to  SITSTAIN  OONVICIIOHS 
FOR  POSSESSION  WITH  INTENT  TO  SELL. 

The  evidence  con^dered,  and  found  suffi- 
dent  to  sustain  the  conviction  of  0.  W.  Davis, 
and  insnffidoit  to  sDstaln  the  convlcticm  of  Mrs. 
O.  W.  Davis. 

(AddtHonal  BtUatHU  by  Editorial  Staff.) 

2.  intoxioatino  liquobs  <p=»23s(3)— uhrted 
States  intebnal  ucenbb  as  liquob  deal- 

XB  ADVrasiBLE  IN  PBOSEOITTION  VOB  POSSE8- 
BIOK  Wrm  INTENT  TO  SELL. 

In  a  prosecation  for  poBsesdon  of  whisky 
and  beer  with  intent  to  sell,  the  admission  of 
evidence  that  defendant  had  a  United  States 
internal  license  as  a  retail  llqnor  dealer  waa 
proptf. 

Appeal  from  (^unty  Court,  Comandie 
County;  K.  J.  Ray,  Judge. 

O.  W.  Davis  and  Mrs.  G.  W.  Davis  were 
convicted  of  violating  the  prohibitory  liquor 
laws,  and  they  appeal.  Affirmed  as  to  de- 
fendant G.  W.  Davis,  and  reversed  and  re- 
manded as  to  defendant  Bfrs.  G.  W.  Davis. 

J.  A.  DifTendaffer,  of  Lawtcm,  fbr  plalntllfr 
in  error. 

S.  P.  Ftedlng,  At^.  Gen.,  and  B.  L.  FnltcHi, 
Asst  Atty.  Qm.t  for  the  Statei 

ABMSTRONG,  X  The  phiintiffiB  In  error. 
O.  W.  Davis  and  Mrs.  G.  W.  Davis,  herein- 
after called  defendants,  were  informed 
againat  Jointly  for  having  In  thdr  pos8e»> 
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eUm  whlflky  and  beer  wltb  the  Intent  to  bar- 
ter, 8^,  and  gtn  away  tba  same,  each  con- 
Tlcted,  and  each  aeDtenced  to  Imprlaonment 
In  the  county  Jail  of  Conumche  oonnty  for  a 
period  of  80  days  and  each  to  pay  a  fine  in 
the  Boni  of  flOO.  To  reverse  the  Judgments 
rendered  on  the  verdict  the  defendants  joint* 
ly  prosecnte  this  appeal. 

[1]  The  material  evidence  Is  that  the  de- 
fendants are  man  and  wife  and  resided  in 
their  home  in  lAwton,  Oomanche  county; 
that  the  said  home  had  tbe  repntatlMi  of 
being  a  place  where  whisky  and  beer  were 
kept  for  sale;  that  the  defendant  O.  W. 
Davis  had  a  United  States  license  as  a  re- 
tall  liquor  dealCT;  that  the  dieriff  of  Oo- 
manche county,  aoccnnpanted  i>y  his  devnty, 
on  the  7th  day  of  April,  1917,  wait  to  the 
home  of  the  d^endants  with  a  seandi  war- 
rant, and  In  one  of  the  rooms  found  Mrs.  O. 
W.  Davis  and  three  mm,  one  of  whom  had 
a  glass  of  whi^y  In  his  hand*  which  ca  de- 
mand he  gave  to  the  sheriff;  that  Mrs.  Davis 
knocked  the  glass  out  of  the  sheriff's  hand 
and  threatened  to  shoot  him ;  that  there  was 
a  pitcher  of  water  and  a  Uttle  whisky  on  the 
table;  that  In  oob  of  the  vacant  rooms  of 
the  house,  the  door  of  which  was  locked,  but 
the  windows  open,  were  one  or  two  cases  of 
empty  bottles  and  some  whisky  bottles, 
quarts  and  pints;  that  a  search  of  the  house 
resulted  In  finding  three  quarts  of  beer  which 
Mrs.  Davis  admitted  belonged  to  her,  and 
testified  that  on  the  Sth  day  of  January  she 
bad  an  operation  performed  at  tbe  South- 
west Hospital,  and  aft»  having  been  dis- 
charged from  the  hospital  Dr.  Gooch  pre- 
scribed beer,  whldi  she  drank  as  a  medldne; 
that  she  had  only  three  bottles  o£  beer ;  that 
they  were  not  concealed,  and  were  fbr  the 
purpose  of  being  used  by  her  as  a  medldne; 
that  she  had  never  sold  any  beer  or  whisky, 
and  that  when  the  men  came  to  the  house 
they  asked  for  Mr.  Davis;  that  she  told 
them  he  was  not  In,  but  she  expected  him 
at  any  time;  that  Mr.  Hafley,  one  of  the 
fliree  men  who  were  in  the  house  at  the  time, 
asked  if  Mr.  Davis  had  anything  to  drink, 
and  that  she  told  Mm  if  he  bad  It  was  in  the 
sideboard;  that  she  supposed  Mr.  ECafiey 
got  It;  that  she  had  nothing  whatevra  to  do 
with  the  whisky  or  any  part  of  it  that  the 
men  had;  that  die  did  not  sell  it  or  give 
It  to  them ;  and  that  she  had  no  connection 
whatever  with  the  whisky. 

The  evidence  on  the  part  of  tbe  state  also 
showed  that  wh^  tbe  oSlcers  approached  the 
house  they  saw  O.  W.  Davis  come  out  of  the 
bouse  and  throw  an  empty  whisky  bottle  into 
one  of  tbe  vacant  rooms  ot  the  house  and  dis- 
appear. 

Upon  the  close  of  the  evidence  each  of  the 


defendants  sqianttdy  regoested  the  court  to 
instruct  the  Jury  to  acquit  eadi  of  the  def«id- 
onta,  which  tbe  court  refused  to  do,  and 
each  of  the  deCeudanta  separately  excepted. 

The  defendants  excepted  to  several  para- 
graphs of  the  ctmrtfs  Instrnctioos  to  the  Jury, 
which  paragraphs  of  said  Instmcflons  we 
deem  unnecessary  to  set  out. 

The  defendant  G.  W.  Davis  did  not  tcsti- 
In  his  own  b^ialf. 

As  Mrs.  O.  W.  Davis  waa  In  her  home,  of 
vrtiidi  her  husband  was,  of  course,  in  contrcd, 
and  as  thwe  was  no  evidence  of  the  posses- 
sion of  intoxicating  linqoor  on  her  part  fur- 
ther than  "Out  she  had  thm  bottles  of  beer, 
which  were  not  concealed,  and  which  were 
had  In  accord  with  the  direction  of  her  phy- 
sician, and  were  being  used  by  her  as  a  medl- 
dne, we  are  of  the  opinion  that  tbe  evidence 
is  insufficient  to  sustain  the  ooovldlmi  of  the 
defendant  Mrs.  O.  W.  Davis,  and  that  the 
court  erred  In  refusing  to  Inatmct  die  Jury 
to  acquit  her.  It,  therefore,  Is  not  necessary 
to  consider  her  further  In  consectioa  with 
the  case. 

[2]  Tbe  d^endant  Q.  W.  Davis  earnestly 
InslstB  that  the  court  committed  reversible 
emv  in  admlssiim  of  the  evidence  ttiat  O. 
W.  Davis  bad  a  United  States  Internal  U- 
omse  as  a  retail  Uqaor  dealo",  bat  certainly 
the  court  did  not  err  In  adrnttttng  Itae  same 
as  evidence  affecting  him. 

We  have  carefully  considered  the  para- 
graphs of  the  Instnictionfl  given  by  tbe  Jury 
ct  which  the  defendant  O.  W.  Davis  com- 
plains, and,  considering  the  said  instructions 
as  a  whole,  which  we  must  do,  we  are  o^ 
the  opinl<Hi  that  tbe  attack  upon  said  para- 
graphs of  tbe  Instructions  Is  without  merit. 

It  Is  further  faialsted  that  the  evidoice  is 
insuffldent  to  sustain  the  conviction  of 
defendant  O.  W.  Davis.  TVlth  this  conten- 
tion we  cannot  agree.  The  evidence  is  not 
disputed  that  the  heme  of  the  Da  vises  had 
the  r^utatlon  of  being  a  place  where  Intox- 
icating liquors  were  sold,  that  O.  W.  Davla 
had  a  United  States  license  as  a  retail  liquor 
dealer,  that  a  large  quantity  of  empty  whis- 
ky bottles  were  found  on  his  premises,  and 
that  whisky  was  in  the  act  of  being  drunk 
by  another  In  his  bouse  at  the  time  tbe  same 
was  raided,  and  that  when  tbe  officers  came 
the  defoidant  fled,  which  we  think  certainly 
suffident  upon  which  to  base  the  verdict  of 
the  Jury  as  to  G.  W.  Davis  and  the  court  - 
did  not  err  in  refusing  to  ^truct  the  Jury 
to  acquit  him. 

The  judgment  of  the  trial  court  as  to  Mrs, 
G.  W.  Davis  is  reversed,  and  the  Judgment  of 
the  trial  court  as  to  G.  W.  Davis  is  affirmed. 

DOXLE;  p.      and  MATSON,  ooncor. 
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{Bpttdbm  hv  <A«  OourQ 

1.  RJLPB  ^22,  84(S)— ADOmOXAL  AXXniA- 
TXOH  THAT  VIORV  U  A  mCAU  UAEIIEOIDSABT 

WBxn  HAU  n  om  ubually  afpuid  to 

IBHALU. 

In  a  proMCDtiQii  for  tbe  crime  of  rape  or 
asaanlt  with  tntent  to  commit  rape,  where  tbe 
description  of  the  name  of  the  person  assaulted 
ia  one  osaaUy  applied  to  females,  an  additlMial 
allegation  that  sncfa  person  Is  a  female  is  un- 
necessary. 

%' 

2.  Bapk  4=>22,  84(3)  —  WHxn  iNDXonaNi 

SHOWS  BEX  OW  TXOTDC  UOB  OT  TIBK  **nElCAUl" 
UMNECUBABT. 

In  snch  prosecntioDS,  an  Indictment  or  in- 
formation diar^r  the  offense  will  be  held 
to  be  sufficient  without  the  ose  of  the  term  "fe- 
male," if  by  other  words  contained  therein 
the  sex  of  the  person  allcced  to  have  been  as- 
saulted dearly  appears. 


8.  Rapi  4=922, 84(3>— iHDionairr  kor  show 

TIOTXK  TO  BC  A  VEICAU. 

Ona  .of  tha  essential  dementi  of  an  indict- 
ment or  information  charging  the  erbnc  of  rape 
or  of  assault  with  intent  to  commit  rape  is  an 
all^ation  that  tbe  person  alleged  to  have  been 
raped  or  assaulted  Is  a  female,  or  else  other 
allegations  which  reasenably  show  that  such 
person  Is  a  femal&  An  indictment  or  informa- 
tion whidi  attempts  to  charge  either  of  said 
crimes  must  allege  facts  sufficient  to  show  that 
the  alleged  crime  waa  committed  against  a  fa- 
male  person. 

4.  RAn  «=>34(3)— iHDioniSNT  mBomoatn 

TO  OHABOI  ASaAUIJT  WITH  INTENT  TO  BAPB. 

For  Information  Iteld  Insuffldent  to  chaise 
the  crisM  of  aasanlt  nitk  intent  to  T»p«,  and  the 
reasoBs  tor  sodi  holding,  see  body  of  oplnitHL 

^peal  from  District  Court,  Garfl^ 
County;  J.  0.  Boberta,  Judge. 

B.  Lh  Thompton  was  proaecdted  tor  aasanlt 
with  taitoit  to  rape,  his  drararrer  to  the  In- 
fonnation  was  ormnled,  and  from  a  convlo- 
tion  and  tbe  orerrullng  of  his  motion  In  arrest 
of  judgment  be  appeals.  Berersed  and  cause 
remanded,  with  instructions  to  sustain  the  de- 
murrer and  for  further  proceedings. 

Frederick  L.  Brlml,  of  Enid,  fbr  phjlntlff 
in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSOK  3.  The  defendant,  B.  L  ^RuHnpi 
aim.  waa  eouTicted  In  the  district  court  of 
Oarfleld  ooimty  of  Uie  crime  <tf  assault  with 
Intoit  to  rap^  and  his  punishment  fixed 
b7  the  Jury  at  Imprlsonmeat  In  the  peniten- 
tiary f(v  a  period  ct  two  years.  Judgment  of 
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conviction  waa  pronounced  for  said  offense  In 

«HifonnltT  with  the  verdict  returned,  and  the 
defendant  has  aK>eaIed  fran  this  judgment  to 
this  court,  and  presents  several  alleged  errors 
as  grotinds  ttx  revmal,  among  which  are  the 
foUowIdg:  <1)  That  the  trial  court  erred  in 
overruling  the  demurrer  to  the  InformatlMi; 
(2)  that  the  trial  court  erred  In  overruling 
the  motion  in  arrest  of  judgment 

These  asslgnmoits  of  error  may  ptoipexlj 
be  considered  together.  It  ia  contended  that 
the  Information,  construed  most  liberally  In 
favor  of  the  pleader,  at  most  only  charges 
the  offense  of  simple  assault,  and  said  oCToise, 
being  a  misdemeanor,  was  not  such  as  the  dis- 
trict court  would  have  jurisdiction  to  try. 
However,  If  the  Information  is  sufficient  to 
charge  the  crime  at  assault  with  Intent  to 
commit  rape,  a  verdict  of  gnllty  could  proper- 
ly have  been  returned  In  said  court  for  any 
lesser  and  included  offense. 

In  this  case  the  verdict  was  (me  of  guilty  of 
asssnlt  with  intent  to  commit  rape,  and  tbe 
judgmoit  of  conviction  was  pronounced  for 
said  offense.  I^  therefore,  the  Information, 
having  been  properly  d^urred  to,  was  In- 
Buffltdent  to  charge  said  ofleose,  the  trial  court 
&creA  in  OTermling  tbe  demurrec  and  in  pro* 
nouncing  judgment  of  guilty  for  said  crime 
against  this  defendant. 

The  charging  part  of  the  Information  la  as 
follows: 


"That  on  or  about  the  17th  day  of  Febru- 
azy,  A.  t>.  1917,  In  said  county  of  Garfield 
and  state  of  Oklahoma,  one  B.  L.  Thompson 
did  then  and  there  unlawfully,  willfully,  and 
feloniously  make  an  attempt  to  rape  one  Francis 
Butler,  by  then  and  there  making  an  assault 
up<Hi  the  body  of  said  Francis  Butler,  with 
the  intent  then  and  there  to  have  sexual  Inter* 
course  with  the  said  Francis  Butler,  said  Fnn- 
ds  Butler  being  then  and  there  of  the  age  of 
seven  years  and  not  the  wife  of  tiie  said  de* 
fendant,  B.  ^  Tliompson,  contrary  to  the  form 
of  the  statute  hi  audi  ease  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Oklahoma." 

The  prosecution  Is  based  on  section  2338, 
Beviaed  Laws  laiO,  which  reads  as  fiAlowsi 

"Any  person  who  Is  guilty  ni  an  assault  with 
intent  to  commit  any  felony,  except  an  assault 
with  intent  to  kill,  the  punialimeDt  for  which  as- 
sault is  not  otherwise  prescribed  in  this  Code,  Is 
punishable  by  imprisonment  in  the  state  pen- 
itentiary not  exceeding  fire  years,  or  in  a  coun- 
ty jail  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  five  hundred  dollar^  or  1^  both  sqch 
fine  and  Imprisonment" 

Rape  ia  defined  Iqr  section  2414,  Revised 
Lawa  1910,  under  tbe  first  Bubdlvi8l<m  Iherec^ 
which  is  applicable  to  this  cas^  to  be: 

"An  act  of  sexual  Intercourse  accomplished 
with  a  female,  not  the  wifs  of  the  perpetrator, 
where  the  female  la  under  the  age  of  alxteen 

years." 
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It  la  oontendea  by  comaA  tor  tlw  detend* 
ant  that  the  Informatkm  nowhere  aUetes  that 
the  pnaoai  ananlted  by  tbe  deCenOant  was  a 
female.  Tbe  Attorney  Qeaeral,  on  the  other 
band,  while  admitting  an  abaence  of  allega- 
tion in  the  infonnation  that  the  penon  as- 
saulted was  a  fonale,  contends  that  becansa 
the  pleader  used  the  language,  "with  the  In- 
tent then  and  there  to  have  sexnal  Intercourse 
with  the  said  Francis  Butler,"  and  the  addi- 
tional allegation  that  "Francis  Butler  was 
not  the  wife  of  the  defendant,"  sofflclently 
Informs  the  defendant  of  the  sex  of  the  person 
upon  whom  the  alleged  aaaaolt  was  cwn- 
mitted. 

ni  Where  the  name  of  the  person  alleged 
to  have  been  assaulted  is  one  usually  applied 
to  females,  the  rule  ia  well-established  that 
the  additional  allegatl<ai  that  such  pnscm 
is  a  female  is  unnecessary.  State  Hussey, 
7  Iowa,  409;  State  t.  Warner,  74  Ua  88; 
State  T.  Farmer,  28  N.  O.  224. 

[2]  It  may  also  be  said  to  be  a  w^-estab* 
lished  rule  that  an  indictment  for  rape  or 
for  assault  with  intent  to  commit  rape  is  suf- 
ficient without  the  use  erf  the  term  "female," 
If  by  other  words  it  shows  the  sex  of  the 
person  assaulted.  JoioQ.  t.  State,  S3  Oa.  60; 
Battle  T.  State,  4  Tex.  App.  696,  80  Am.  Bep. 
169;  Carter  t.  Stat^  78  Tex.  Or.  B.  240,  IBl 
S.  W.  478. 

In  all  cases  where  the  lnf<Hination  charg- 
ing rape  or  assault  to  rape  has  been  held  to 
be  sufficient  without  the  use  of  the  term 
"female,"  the  allegations  of  the  Information 
bare  described  the  assaulted  party  by  names 
such  as  are  gMierally  borne  by  women,  or 
else  the  pronoun  "her,"  or  some  similar  al- 
l^tion,  has  been  used,  which  clearly  Indi- 
cates that  the  person  alleged  to  have  been 
assaulted  was  a  female.  In  none  of  the  ad- 
judicated cases  has  this  court  discovered  an 
indictment  or  lnfonnaU(Xi  wherein  the  name 
of  the  assaulted  party  Is  that  used  to  desig- 
nate either  a  male  or  fonale  person,  with  no 
other  allegation  aa  to  sex  except  that  the  per- 
son alleged  to  have  been  assaulted  "was  not 
tlie  wife  of  the  defendant." 

[8, 4]  The  word  "Francis"  la  spelled  In  this 
information  In  its  masculine  form.  To  all^ 
that  "Frauds  Butler"  was  not  the  wife  of  the 
defendant  Is  not  equivalent  to  an  auction 
that  "Frands  Butler"  was  a  female  person; 
yet  there  is  no  othra*  allegation  contained  In 


the  information  which  «na  hints  at  flw  sex 
of 'ancanctoBatler.'* 

Ttie  statutes  of  this  state  require  the  in- 
formation to  be  direct  and  certain  u  to  Uie 
(^ease  charged  and  aa  to  the  particular  dr- 
cumstancea  thereof.  Section  6739,  Beviaed 
Laws  1810. 

It  Is  true  that  descriptlTe  BTements  in  an 
tndlctmoit  or  information  only  become  mate- 
rial wh»  ihtsy  tuTtitn  the  merits  the  case. 
Ostendorf  t.  States  8  OkL  Or.  S61,  128  Pac 
143. 

Ons  of  die  essential  dements  of  tbe  crime 
of  rape  Is  an  allegation  that  the  person  al- 
leged to  have  been  raped  is  a  female,  or  else 
other  allegations  which  reasonably  show  that 
such  person  is  a  femal&  An  indictment  or  in- 
formation wbid)  attempts  to  charge  the  crime 
either  of  rape  or  assault  with  intent  to  rape 
must  allege  fScts  sufficient  to  show  that  the 
alleged  crime  was  committed  against  a  fi^uale 
person. 

The  Information  in  this  case  is  wholly  de- 
ficient In  this  respect  It  fails  to  allege  that 
"Frauds  Butler"  was  a  female  ddld  and  the 
spelling  of  the  word  "Francis"  with  an  "i" 
instead  of  an  "e"  could  not,  under  the  most 
violent  presumption,  be  intended  as  the  desig- 
nation of  a  female  p^son  in  the  absence  of 
tlie  use  of  the  pronoun  "her,"  or  some  similar 
expresslMi  to  denote  the  feminine  gender. 

It  is  essential,  where  the  charge  la  that  of 
assault  with  Intent  to- rape,  that  the  indlct- 
mMit  or  lnf(amatl(Hi  afltonatlTdy  disdose  by 
proper  allegatlims  that  the  subject  of  the  al- 
leged assault  was  a  person  upon  whom  the 
Cklme  of  rape  could  be  committed. 

It  Is  tbe  opinion  of  the  court,  therefore,  that 
the  Information  in  this  case  la  insuffldent  to 
chaige  the  offense  of  assault  with  Intent  to 
rape  a  female,  and  that  the  trial  court  should 
have  sustained  the  demurrer  to  the  informa- 
tion and  directed  ome  to  be  filed  charging  the 
crime  to  have  been  against  a  finale,  and  also 
to  have  required  the  ailegations  with  respect 
to  the  manner  ct  the  assault  to  have  been 
more  spedfically  set  out  in  tbe  lnformati<Ht. 

For  the  reasons  stated,  the  Judgment  of 
conviction  ia  reversed  and  the  cause  remand- 
ed, with  instructions  to  sustain  the  demurrer 
to  the  information,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

DOYLB,  P.  J.,  and  ABMSTBONa,  J., 
concur. 
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^Mmfnal  Ooort  of  AppealB  of  Oklahoma, 
March  2,  1920.) 

(Svltabut  Itv  the  Court.) 

1.  ATTOBIVXT  and  CLUNI  «S>20— iRDIOWKrT 
AND  XNFCAIUTION  4=939— ATTOBNKT  HOVUTQ 
FOB  CONTINUANCX  AND  WAIVIKQ  FUUUXNA- 
BT  EXAHIHATIOK  OF  DEVKHDAHT  DZSQUAU- 
nXD  A8  COOITCT  .UnilHBT  TO  PIBaBTT  Ilf- 

voEHAnoir. 
An  attorney  cannot  repreaent  conflictinf  in- 
terests w  undertake  to  dladiarge  isconnatent 
duties,  and  where  an  attorney  appeared  for 
the  defendant  on  hii  preliminary  in  a  prose- 
cotion  for  murder,  and  files  a  motion  for  con- 
tinuance, and  then  waives  a  preliminary  ex- 
amination, he  is  disqualified  as  countr  attor- 
ney to  dgn  and  present  an  Information  in  the 
case. 

2.  Witnesses  «=9^(7}— Defendant  ik  fbos- 
ecution  fob  kzllino  his  wife's  fabamoub 

IS  INCOMFBTSHT  TO  DISCLOSE  Win'S  GOlOia- 

NICATION8  TO  HIU. 
Under  section  B882,  Ber.  Lum  1910,  pro- 
vidinc  that  neither  hartHwd  nor  wife,  shsll  in 
any  case  be  a  witness  asainst  the  other,  and 
Uiat  neither  "shall  in  any  erent  mi  a  criminal 
trial  be  permitted  to  disclose  commonications 
made  by  one  to  the  other  except  on  a  trial  of  an 
offense  committed  by  one  against  the  other," 
the  defendant,  in  a  prosecution  for  tcilling  his 
wife's  paramour,  is  incompetent  as  a  witness 
to  disdose  communications  made  by  his  wife 
to  him. 

8.  W1TKE8SX8  <8=>193— Statutb  FBOHXBrmia 

DIBGXOSUBB  BT  HUSBAND  OB  WIFfe  OF  OOH- 
MTJNICATI0N8  BY  ONE  TO  THB  OTHEB  DOES 
HOT  AFFX.T  TO  THIBD  PXBSOMB  OTUHBABINO 

svcB  cmmuRicATioNa.  • 
^nw  statute  whidi  prt^iiblts  dtber  the  hus- 
band or  wife  from  testifying  to  communica- 
tions made  by  one  to  the  other  has  no  appli- 
cation to  a  tiiirtl  person  or  persons  who  may 
overbear  communications  between  them,  and 
such  person  or  persMU  may  testify  to  commo- 
nications overheard  by  them  between  husband 
and  wife. 

4.  HoMiciDB  «=»179,  182— Btidehob  of  IH* 

ICOBAI.  OONDDCT  OF  DBIXNDART'B  Wm  AND 
PBBSOZf  SLAIN  IS  ADUIBSIBUI  TO  SHOW  AOTU- 
ATING  CAUSES  OS"  DEFENDANT'S  ALLBOSD  ZH- 
SANITT  AND  PBOVOOATION. 
Where  there  is  evidence  tending  to  show  de- 
fendant's insanity  just  prior  to  and  at  the  time 
of  the  commission  of  the  homicide,  it  Is  compe- 
tent for  defendant  to  testify  concerning  state- 
ments and  admissions  made  to  him  by  deceased 
relative  to  deceased's  Immoral  conduct  with  the 
wife  of  the  defendant,  and  also  of  defendant's 
personal  knowledge  of  such  immoral  conduct, 
as  tending  to  show  actuating  causes  of  defend- 
ant's alle^  Inasnily.  It  Is  also  competent  and 
admissible  as  tending  to  show  provocation. 

B.  Gkuunai.  law  «s824(3)— Houzonn  «s» 

807(2)-^HT  EBASONABLS  DEGBEI  WHICH  ART 
RBASONABtX  VIEW  OF  BVZDENCB  BUGOESrS 
BHOUU)  BB  SUBMTITED  WITHOUT  BXQUE9T. 

In  a  prosecution  for  marder,  the  court 
should  submit  the  case  to  the  jazy  for  consld- 
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eratl<m  upon  every  degree  ef  homldde  which 
the  evidence  in  any  reeaooable  view  of  it  me- 
geats;  and,  If  the  evidence  tends  to  prove  dif- 
ferent degrees,  the  law  of  eadi  degree  which 
tihe  evidence  tends  to  prora  should  be  mbBiitK 
ted  to  the  juTi  whether  it  be  requested  on  the 
part  of  the  defendant  or  not. 

Appeal  from  District  Court,  Delaware 
County;  John  H.  Pltchford,  Judge. 

Johh  Ste^ey  was  cmvleted  ot  murder,  and 
be  appeals.  Reversed,  and  cause  remanded, 

with  directloDs. 

£.  B.  Hunt  and  E.  H.  Beaochamp,  both  of 
Grove,  and  J.  W.  Miller,  of  Ja7,  for  plaintifr 

In  error. 

S.  P.  FreellDg,  Atty.  Gen.,  and  W.  a  Ball, 
Asst.  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  This  appeal  Is  from  a  Judg- 
ment of  conviction  for  murder;  the  punish- 
ment having  been  assessed  at  bnprlsounent 
for  Ufe  at  bard  labor.  The  Informatiw 
charges  that  In  Delaware  county  on  the  18th 
day  of  April,  1917,  John  Steeley  then  and 
there  did  kill  and  murder  one  Tom  Grider 
by  shooting  him  with  a  shotgun  and  with  a 
pistol.  It  is  signed.  "O.  W.  Goad,  County  At* 
tomey." 

The  first  assignment  of  error  Is  that  the 
court  erred  In  overruling  the  defendant's  mo- 
tion to  set  aside  the  Information. 

It  appears  from  the  record  that  upon  ar- 
raignment the  defendant  appeared  In  person 
and  by  his  attorneys,  B.  B.  Hunt  and  J.  W. 
lifiller,  the  state  by  O.  W.  Goad,  county  at- 
torn^. W.  W.  Hastings,  and  Williams  A  WU- 
llams,  counsel  assisting  the  county  attorney. 
The  fidlowlng  proceedings  wm  had: 

"Mr.  Goad:  If  the  court  please,  I  new  hsTa 
had  any  connection  with  this  case  ^  employ- 
ment or  otherwise,  but  I  acted  as  an  accom- 
modation for  Mr.  Hnnt  at  the  preliminary  triaL 
Mr.  Hunt  was  sick  on  that  day,  and  asked  me 
to  file  an  application  for  continuance  for 
him,  for  the  reason  that  he  was  sick.  I  never 
have  had  any  employment  of  any  kind  in  the 
case ;  have  never  talked  to  the  defendant  about 
the  case  or  ascertained  the  facts  In  tiie  case.  I 
filed  that  application  for  Mr.  Hunt  at  the  pre- 
liminary tri^.  I  didn't  appear  as  counsel  for 
the  defendant,  and  told  the  court  at  that  time 
I  didn't  represent  him,  that  I  merely  appeared 
for  Mr.  Hnnt  and  presented  his  application  for 
a  continuance  for  the  reason  that  Mr.  Hunt 
was  ddt.  I  want  to  make  that  statement  to 
the  conrt  and  let  the  court  see  wheUm  or  not 
that  will  disqualify  me. 

"The  Court:  Tou  were  not  representing  him 
as  counsel?   A.  No,  sir. 

"The  Court:  You  had  no  arrangement  about 
employment  or  about  a  fee?  A.  None  what- 
ever. 

"The  Court:  No  hope  of  any?    A.  No,  tir. 

"The  Court:  And  what  yon  did  was  purely 
an  accommodation  for  Mr.  Hunt?  A.  Yea,  sir; 
BS  an  accommodation  for  Mr.  Hunt  is  alL 

"The  Court:  That  would  not  disquali^  yon. 
You  may  arraign  the  defendant" 
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Therenpon  tbe  conuty  attonwy,  G.  W. 
Goad,  reads  the  liifonnatlon  to  the  defend- 
ant: 

'^e  Court:  Wliat  do  700  tar,  suUtT  or  not 
Ciiilt7? 

"Mr.  Hunt:  If  the  court  pIeaa^  the  defand- 
■at  file*  a  motioD  to  set  aside  the  Informatios 
1b  thif  case  00  the  l^wins  crowids:  Ftnt, 
said  InformatUm  is  not  indoned,  prastnted,  or 
signed  as  required  bj  law,  In  OiB,  Out  said 
purported  Informatira  was  not  and  la  not  sign- 
ed, presented,  indorsed,  or  exhibited  bj  the 
coonty  attorney  or  Attorney  General  or  any  ooe 
authorised  by  law  to  present  informations  in 
this  state;  second,  that  the  defendant  herein 
has  not  had  a  preliminary  examination  and  has 
not  waived  the  same,  but  ia  being  prosecated 
upon  a  purported  infonnatlon  wttiiont  tming 
had  a  preliminary  or  waiving  the  same  as  xe> 
quired  by  law ;  that  the  defendant  is  being  pro- 
ceeded against  without  authority  of  law. 
Wherefore  movant  asks  that  tbe  information 
be  set  aaide." 

To  sustain  the  motion  the  defmdant  was 
sworn  as  a  witness  and  testified: 

"I  was  In  custody  of  the  officers,  and  they 
took  me  before  Mr.  Ingram,  justice  of  the  peace 
at  Jay,  and  I  took  a  change  of  venue,  and  the 
case  waa  sent  to  J.  Lb  Jcrimson,  a  Justice  of  the 
peace  near  Sycamore.  On  the  day  tlie  ease  was 
met  for  trial  the  officers  took  me  before  this 
Jnstioe.  I  had  employed  Mr.  Hunt  as  my  a^ 
tomey,  but  he  was  not  present.  Mr.  Goad  was 
present,  and  told  me  Mr.  Hunt  was  sick,  and 
Mr.  Gi»d  prepared  an  affidavit  for  continuaDce 
on  the  ground  that  Bfr.  Hunt  was  my  counsel 
and  was  nnaUe  to  appear  for  me^  and  I  signed 
it  and  was  swwn  by  the  Justica.  It  was  filed, 
snd  Mr.  Goad  made  a  talk,  and  tha  lostiee  aaid 
it  did  not  mate  any  difference  to  him  who 
was  defending  m^  Wood  row  Wilson,  or  who 
it  was,  the  motion  would  be  overruled.  Mr. 
Goad  then  asked  me  what  I  was  going  to  do 
about  it,  and  I  said  I  did  not  know  what  to  do, 
and  be  said,  'I  w>nld  Just  waive  Um  prdim* 
inary.'  Z  nercr  said  anyttdog  at  aU.** 

Cros»«zamlnatlon  by  Mr.  Bastings: 

"Q.  Didn't  yon  tell  the  justice  of  the  peace 
you  would  waive  it?  A.  No,  sir. 

"Q.  Didn't  Mr.  Goad  for  yon?  A.  Xm,  air; 
he  told  him  tluit** 

The  duly  certified  transcript  of  tiie  00m- 
mltting  maslBtrate  aa  filed  In  tbe  oBaa  of 
the  court  derk  was  then  Introduced,  and  Is  in 
part  OS  follows: 

"On  Qie  4tb  day  of  May,  1017,  the  case  was 
called  for  trial,  and  the  defendant  appeared  in 
person  and  by  Attorn^  G.  W.  Goad.  The  atate 
announced  ready  for  trial,  and  defendant  filed 
a  motion  for  continuaiuw  on  account  of  the 
absence  of  counsel,  which  was  overruled  by  the 
court,  whereupcm  the  defendant  then  waived  pre- 
liminary ezaminatiu  in  the  district  court" 

It  is  also  stlpolBted,  and  the  fact  Is  ad- 
mitted, that  W.  W.  Miller,  the  legally  elected 
and  qualified  county  attorney,  was  at  the 
time  of  the  trial  temporarily  aba^t  by  leasoD 


of  having  been  drafted  into  tbe  army,  and 
that  the  county  commlaBlonexs  In  regular  ses- 
sion found  that  fact  and  declared  there  was  a 
vacancy  in  the  office  of  county  attorney,  and 
tbereupm  appointed  O.  W.  Goad  as  countj 
attmney. 

'THie  Court:  l%e  motion  to  set  aside  the  In- 
formatiott  wm  be  overruled.  (To  whidi  ruling 
of  the  court  tbe  defaidant  enepts-r 

Connael  lor  tbe  dofimdimt  In  tbeir  brief 

soy:. 

"Now,  Mr.  Goad  either  represented  Stedc? 
or  he  had  no  attorney,  and  If  Mr.  Goad  did  r^ 
resent  Steeley,  which  he  did  not,  be  certainly 
never  waived  preliminary  examination.'* 

In  flie  Attorney  Oeneral's  brlet  It  la  stated: 

,  "The  court  was  wrong  in  BipfiimiTig  that  Mr. 
Goad  represented  Mr.  Hunt  instead  of  the  ac- 
cused. Mr.  Hunt  was  not  cm  trial.  The  court, 
however,  we  would  think,  was  right  in  assuming 
that  as  a  matter  of  law  in  tiiis  case  that  Blr. 
Goad  was  not  disqualified  to  appear  on  behalf 
of  the  state,  for  one  reason  at  least,  that  tbe 
d^udant,  by  ^ing  to  oldecl^  in  law  released 
Mr.  Goad  fnsn  his  obUgatita  of  attonteiy  to 
client" 

— citing  amtng  other  cases  Btate  t.  Howard, 
UB  Mo.  m,  24  8.  W.  41.  holding  that: 

"A  conviction  will  not  be  reversed  because 
an  attorney  assisted  counsel  for  the  prosecution, 
after  having  been  appointed  counsel  for  de- 
fendant at  a  previous  term,  where  sudi  attor- 
ney neither  appeared  nor  prepared  papera  in 
the  cause,  did  not  advise  witlt  defendant  as  to 
its  merits,  and  was  e»!used  from  fnrtbte  swlce 
aa  counsel  for  d^endant? 

—and  condudlng: 

"Had  the  defendant  Interposed  objections  to 
Mr.  Goad  representing  the  state  by  reason  of 
former  representation  of  defendant,  foUowing 
what  we  think  are  the  best  precedents^  it  wonU 
have  been  reversible  error  for  the  court  below 
to  have  overruled  his  <4)Jectioos." 

[1]  We  think  that  n^n  tbe  record  the  ob* 
Jectlons  nude  sufficiently  raised  the  question, 
although  no  exceptl<m  was  reserved  to  the 
ruling  of  the  court  holding  that  Mr.  Goad 
was  qualified  to  file  tbe  Information  and  pros- 
ecute the  case  as  county  attorney.  This  court 
has  held  that  tbe  office  of  county  attorney  is 
quasi  Judicial,  and  a  county  attorney  Is  dis- 
qualified from  becoming  In  any  way  entan- 
gled with  private  interest  or  grievances  con- 
nected with  the  iHlvabe  practice  of  the  law 
(McGarrah  v.  State,  10  Okl.  Or.  21,  13S  Pac. 
260) ;  that  a  county  attorney  who,  prior  to  his 
election  and  qualification  as  snch,  was  coun- 
sel for  a  defendant  in  a  criminal  action  then 
pending,  Is  disqualified  to  appear  and  prose- 
cute said  defendant  on  behalf  of  the  state 
(Dodd  V.  State,  5  OkL  Cr.  513, 115  Pac.  632) ; 
that  an  attorney  is  employed  in  bis  profes- 
sional capacity  when  he  is  voluntarily  listen- 
ing to  a  cUeiU'8  preliminary  atatement ;  that 
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it  Is  not  Deceasary  that  any  retainer  should 
have  been  pnxnlsed,  paid,  diatged.  or  de-' 
manded;  and  that  It  makes  no  dUference 
evm  tSumgh  the  services  are  gratnltouB 
(Evans  T.  State,  S  OU.  Gr.  648,  tU  Pae.  800. 
34  L.  B.  A.  [N.  S.]  677). 

In  the  case  of  Pe<vle  v.  Gerold,  265  HI. 
448»  107  N.  B.  16B;  Ann.  Oas.  «S«»  U 

Is  said: 

"So  to  as  we  ue  advised,  tills  ooatt  has  nev- 
er been  called  upon  In  sny  CTiminal  case  to 
pass  on  a  jiinestion  similar  to  the  one  here  in- 
volved, hnt'tiie  identical  Queedon  haa  been  pass- 
ed npou  nuuu  times  In  other  juriedlctionB,  and 
In  lUs  and  other  courts  the  principle  Involved 
has  received  careful  eoneideration.  The  rule 
has  lone  be«n  firmly  eetabUahed  tiiat  an  attor- 
ney  cannot  represent  conflktinc  Intereits  or 
nndertake  to  disehsxge  incMnArtent  duties. 
When  he  has  once  been  retained  and  received 
the  conSdence  of  a  dlent,  he  cannot  enter  the 
■ervice  of  those  whose  Intereste  are  advene  to 
that  of  his  client  or  take  employment  in  mat- 
ters so  closely  r^ted  to  those  ot  his  dient 
former  dient  as  in  effect  to  be  a  part  thereto 
Weeka  on  Attorneys  (2d  Ed.)  H  120,  271;  1 
OAomton  on  Attorneys,  |  174.  This  rale  is  a 
rigid  onc^  designed  not  alone  to  prevent  the 
dishonest  praotltitmer  from  fraudulent  conduct, 
but  as  vrell  to  predude  the  honest  practitionar 
from  putdng  himself  in  a  position  where  he 
may  be  required  to  choose  between  conflicting 
duties.  He  shoold  undertake  no  adverse  em- 
ployment no  matter  how  honest  may  be  his 
motives  and  intmtions.  Strong  v.  Internation- 
al Bldg..  etc.,  Union,  1S3  HI.  97,  66  N.  B.  676, 
47  L.  R.  A.  792.  He  owes  to  his  dient  fidel- 
ity, aecrecTi  diligence,  and  skill,  snd  cannot 
ti^s  a  revntrd  from  the  other  side  He  Is  not, 
as  a  general  rule,  allowed  to  divulge  informa- 
tion.  and  secrets  Imparted  to  bim  by  his  dient 
or  acquire  during  their  profesdonal  relation 
unless  authorized  to  do  fto  by  the  dient  him- 
self. Hatdi  V.  BV)gerty,  40  How.  Prac  (N.  T.) 
■492.  It  is  the  glory  of  the  legal  profesdon  that 
its  fidelity  to  its  cUents  can  be  depended  npon; 
that  a  man  may  ssfely  go  to  a  lawyer  and  con- 
verse with  him  upon  Us  rights  in  litigation  with 
ahstdute  assurance  that  that  lawyer's  tongue  is 
tied  from  ever  discoB^g  it.  tJ.  S.  v.  Costen,  38 
Fed.  24.  This  rule  has  been  so  strictly  en- 
forced that  it  haa  been  hdd  that  an  attorney, 
on  terminating  bis  employment,  cannot  there- 
after act  as  counsel  against  his  client  in  the 
same  general  matter,  even  tiion^  whUe  acting 
for  his  former  dient  he  acf|Ulred  no  knowledge 
which  could  operate  to  the  dienf  s  disadvan- 
tage the  subsequent  advo-se  employment. 
Pierce  v.  Palmer,  31  R.  I.  432,  Ann.  Cas. 
1912B,  181.  77  Aa  201,  and  cases  dted  in  note. 
If  this  is  the  rule  in  ciril  eases,  the  law  will 
not  be  less  strict  in  criminal  proceedings,  eo- 
padally  aa  to  the  duty  in  this  regard  resting 
upon  counsel  for  the  state.  Snch  an  officer  is 
acting  in  a  quasi  jadidal  capadty,  and  he  and 
those  asBodated  with  him  should  represent  pnb- 
lis  justiee  and  stand  fndiffwoit  ss  between  the 
accused  end  sny  private  interest  It  is  ss 
mndi  ttie  duty  of  prosecuting  attorneys  to  sea 
that  a  person  on  trial  is  not  deprived  of  any 
of  his  statutory  or  legal  rights  as  it  la  to  pros- 
ecute him  for  the  crime  with  which  he  may  be 
charged.  State  v.  Osborne,  64  Or.  289,  20 
Asa.  Oas.  627.  108  Pac.  62.    The  canons  of 
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ethics  of  the  American  Bar  Assodation  and  va- 
rious state  associations  i^  this  country  are  in 
accord  on  this  subject  with  the'  role  Just  stat- 
ed. An  attorney  cannot  be  permitted  to  assiBt 
in  the  proeecution  of  a  criminal  case  If  by 
reascm  of  his  pntfessional  relations  with  the 
aoeosed  be  has  acquired  a  knowledge  of  the 
facts  npon  whidi  tae  pioseention  is  inredicated 
or  which  are  dosdy  interwoven  therewith,  Wil- 
son -v.  State,  16  Ind.  892;  Com.  v.  Oibbs.  4 
Gray  (Mass.)  146.  The  members  of  the  pro- 
fession must  have  the  fullest  confidence  of  Uieir 
dients.  If  it  may  be  abused,  tiie  profeesion  will 
suffer  by  the  loss  of  the  confidence  of  the  peo> 
pie.  The  good  of  the  professim,  as  wdl  ss 
tie  safe^  ot  dients,  demands  tihe  racoT' 
nition  and  enftocemoit  of  these  rules.  Stats 
r.  Halstead,  78  Iowa.  876s  86  N.  W.  467.  It  is 
unnecessary  that  the  prosecuting  attorney  be 
guilty  ot  an  attempt  to  betray  confidence;  it  is 
enough  If  it  places  him  in  a  position  whidi 
leaves  him  open  to  such  charge;  and  this  dis- 
qualification may  arise  by  reason  of  services  ren- 
dered by  him  in  a  dvU  case  ss  well  as  in  a 
criminal  easa  State  v.  Bodies,  ISO  Iowa,  2Sf^ 
106  N.  W.  64Si  2  Thornton  on  Attorn^  If 
693,  700.  The  administration  ot  the  law  should 
be  free  from  all  temptation  and  suspldon,  so 
far  as  human  agendes  are  capable  ot  accom- 
plishing that  object,  and  public  policy  strongly 
demands  that  one  who  has  been  employed  on 
one  side  should  not  be  permitted  to  appear  on 
the  other  side.  It  is  not  snffldent  to  aay  that 
the  law  will  not  permit  him  to  disclose  any  fact 
whidi  may  have  been  communicated  to  bIm.  'It 
he  knows  the  vulnerable  points  in  the  ease, 
*  *  *  there  are  many  waya  by  whidi  those 
points  might  be  made  available  *  *  *  be- 
sides disdosing  them  as  s  witness.'  Gaolden  v. 
State.  11  Qa.  47.  *The  case  mi^t  easily  be  put 
that  a  most  honest  man  so  changing  his  situa- 
tion might  communicate  a  tact  appearing  to 
him  to  bave  no  connection  with  the  case,*  and 
yet  which  might  turn  ont  to  he  the  vital  point, 
tberdn.  Cbolmondel^  T.  (aintcm,  19  Tea.  Jr. 
(Eng.)  261.  Tb9  authcoities  last  dted  slao 
state  that,  if  an  attorney  knows  anything  prej- 
odidal  to  a  former  client,  he  ou^t  not  to  ao- 
cept  employment  against  bim  where  sudi  prej- , 
udidal  intormation  can  be  used  against  him.  Ot 
course,  it  is  no  ground  for  preventing  coonsd 
from  accepting  employment  In  a  eaae  merely 
that  he  hiu  knowledge  of  tlie  facts  Involred 
tberdn.  Gam.  v.  King,  8  Otaj  (Haas.)  001. 
It  is  the  obtaining  this  knowledge  from  Us 
client  as  his  confidential  adviser  snd  attorney 
that  predndes  him  from  aoaapting  snch  en* 
ployment. 

"  'Lest  sny  temptation  should  ecdst  to  violate 
professional  confidence  or  to  make  any  improp- 
er use  of  the  infcumation  which  an  attorney  has 
acquired  confidentially,  aa  well  as  upon  prin- 
dples  of  public  policy,  he  will  not  be  permitted 
to  be  concerned  on  one  side  of  the  proceedings 
in  whidi  he  was  originally  in  s  different  inter- 
est, *  *  *  and  though  discharged  many  years 
ago  and  feeling  himself  free  to  swear  tiiat  he 
had  forgottoi  the  nature  and  purport  of  the 
communications  he  had  received  from  the  for- 
mer dient,  and  that  they  were  not  confidential, 
tor  the  court  cannot  investigate  the  plus  or  mi- 
nns  of  the  confidence  reposed  in  him  without  an 
absdute  dlsdosure  of  the  facta,  nor  can  It  cal- 
culate bow  much  ot  these  confidential  commu- 
nications sre  scm  in  the  recollecticm     the  a^ 


Digitized  by 


Google 


824 


187  Fiomo 


BBPORTKB 


(Okl. 


tornejr,  bat  Hia  mere  drcamgtinoe  of  a  ntainur 
mifficieotlr  implies  the  fact  of  confidential  dia- 
eloaore  to  wbataw  extent  baring  been  made.' 
1  Hergnaon'a  Ir,  Pr.  86,  37;  In  re  Oowdery,  69 
Gal.  82, 10  Pac  47. 68  Am.  Sep.  545 :  Hatch  t. 
Fosertjr,  supra. 

"CoasidetiDV  oolj  the  affidavit  and  testimo- 
ny of  Attoraey  Webb  himself,  the  eondusloQ  is 
inevitable  that  he  was  employed  by  Gerold  in  a 
matter  that  was  very  dosely  interwoven  with 
and  related  to  the  same  subject-matter  that 
fonned  a  baslt  for  this  prosecntion,  If,  indeed, 
it  was  not  the  same  identical  matter,  and  that 
this  rnle  most  be  invoked  against  bis  employ- 
ment in  this  cause.  No  matter  if  bis  intentions 
were  of  tbe  best,  be  placed  himself  in  a  position 
to  be  open  to  tbe  charge  of  betraying  the  pro- 
fessional coofidence  of  bis  client.  The  law 
will  not  permit  this,  ^e  trial  court  should 
have  sustained  the  motion  and  refused  to  permit 
Webb  to  assist  in  the  prosecution  of  this  canae." 

Here  tbe  undisputed  facts  an  tbmt  ttw 

defendant  bad  employed  Mr.  Hunt  as  Us 
counsel.  Mr.  Hunt,  beinff  sick,  reipwtod 
Mr.  Goad  to  appear  for  the  defendant  and 
file  a  motion  for  continuance  on  the  groond 
of  Mr.  Hunt's  slcknees,  which  motion  being 
overruled,  Mr.  Goad  advised  tbe  defendant 
to  Traive  preliminary  examination,  and  In 
the  presence  of  the  defendant,  and  aetliv 
for  him,  Mr.  Goad  waived  the  preliminary 
examination. 

Upon  these  facta  we  think  the  relation  of 
attorney  and  client  existed  between  Mr.  Goad 
and  tbe  defendant  The  fact  that  Mr.  Goad 
received  no  compensation  from  tbe  defendant, 
and  It  does  not  appear  that  be  obtained  any 
Information  which  might  be  prejudicial  to  tlw 
defeudant,  Is,  we  think.  Immaterial. 

Mr.  Goad,  having  appeared  for  the  defend- 
ant and  represoited  bim  in  the  proceedings 
bad  upon  the  preliminary  complaint,  was  dis- 
qualified to  sign  the  information  aa  county 
attorney,  and  is  disqualified  to  act  as  prose- 
cutlng  attorney  In  the  prosecution  of  the  de- 
fendant for  the  crime  chained  In  the  original 
complaint.  Mr.  Goad  belug  dlsguallfled,  the 
trial  court  should  have  appointed  some  suit- 
able person,  as  provided  for  In  section  1568, 
Rev.  Laws. 

It  follows  that  the  trial  court  erred  in  hold- 
ing that  Mr.  Goad  was  not  disqualified  to  act 
as  prosecuting  attorney  In  the  prosecntimi 
of  the  defendant,  and  In  ovemiltng  tba  mo- 
tion to  set  aside  the  Information. 

In  view  of  another  trial  we  are  asked  to 
pass  upon  exceptions  taken  to  the  rulings  of 
the  court  upon  evidence  offered  and  rejected. 
The  theory  of  the  prosecution  was  that  the 
killing  was  an  assassination.  It  appears  that 
tbe  defendant  was  bom  and  bad  lived  in  that 
part  of  tbe  Cherokee  Natl<m  all  his  life,  and 
married  the  stepdau^ter  of  deceased  In 
1912 :  that  on  the  day  of  the  tragedy  the  de- 
ceased, with  Henry  Rogers  and  John  Rogers, 
left  Leach  In  a  Ford  car  and  drove  to  Jay. 
Returning  that  evening  Qiey  stopped  where 
a  limb  of  a  tree  was  laying  across  road 


within  two  miles  of  Grtder's  home.  VTbui  the 
car  stopped  the  defendant  stepped  from  the 
brash  near  the  roadside  and  iLllled  Grider 
with  a  donble^wrrd  shotgun,  firing  both  bar- 
rels, and  thai  st^t  him  with  a  plst(rt ;  deaOi 
was  instantaneous.  Insanity  was  the  de- 
fense upon  whldi  tbe  defendant  Bought  an  ac- 
quittal of  tbe  charge  against  blm. 

A.  number  of  witnesses  testified  to  intimate 
acquaintance  with  the  defendant  for  several 
years,  and  to  acts,  conduct,  ami  declarations 
of  the  defendant  during  the  two  weeks  Inter- 
vening between  the  day  of  his  mother's  fu- 
neral and  the  day  of  the  tragedy  tending  to 
show  that  he  was  not  a  person  of  sound  mind, 
and  giving  as  their  opinion  that  the  defend- 
ant during  that  time  was  not  lattonal,  and 
that  be  was  Insane. 

Ooonsd  for  the  defendant  contend  that  the 
court  erred  In  sustaining  the  state's  objec- 
Uons  to  the  evidence  of  the  defendant  as  a 
witness  In  his  own  behalf.  The  record  shows 
that  tbe  defendant  offered  to  testis  as  fol- 
lows: 

"That  about  three  montlis  after  he  was  mar- 
ried to  Mame  Steeley  she  told  him  she  had  been 
false  and  untrue  to  him;  that  ber  stepfather, 
Tom  Grider,  was  the  father  of  her  daughter, 
Elorenoe,  and  not  Mr.  Fkwcett,  who  was  her 
former  husband;  that  immediately  thereafter 
they  separated,  and  be  went  to  Glaremore  and 
wrote  a  letter  to  Tom  Grider,  in  whldi  he 
stated  that  his  wife  had  tiold  bim  that  be  ruined 
her  when  she  was  only  14  years  old,  and  that 
he  (Grider)  was  the  father  of  ber  child;  that 
Grider  answered  tbe  letter,  and  denied  that 
be  was  the  father  of  ber  child,  and  denied  that 
he  had  ruined  tier,  and  asked  him  to  come  back 
and  live  with  the  gizl  who  was  his  wife;  that 
be  did  come  back  and  attempted  to  live  with  his 
wife  again,  and  about  a  week  after  Us  return 
from  Oaremore  Grider  said  to  bim,  *I  will  have 
to  admit  what  you  said  in  that  letter  to  be  a, 
fact,  but  that  was  a  long  time  before  you  mar- ' 
Tied  Mame,  and  I  tbink  you  ought  to  forgive 
'  me  and  ber  and  go  home  and  live  with  her,  and 
I  will  s^ve  you  my  word  of  honor  as  a  man 
that  I  will  not  molest  you  and  her  .and  will  not 
go  about  her  any  more  with  a  view  of  having 
intercourse  with  her;'  that,  so  far  as  he  knew, 
Grider  kept  his  iffomise  for  approximately  two 
years,  at  the  end  of  which  time  Grider  got 
drunk,  and  he  was  called  by  Glider's  wife  to 
her  home  to  protect  her  and  tbe  children  and 
to  quiet  Grider;  that  night  he  and  his  wife 
slept  upstairs,  and  after  they  bad  gone  to 
bed  the  wife  of  Tom  Grider  came  to  the  room 
where  the  dtf  endant  and  bis  wifte  were  la  bed, 
and  told  his  yiiU  that  Mr.  Grider  wanted.to  see 
her'  down  stairs;  that  she  went  down  stairs 
and  came  back  crying  and  told  him  that  Gri^fr 
bad  taken  hold  of  her  and  tried  to  poll  ber  m 
bed  with  bim  in  tbe  presence  of  ber  mother; 
that  was  in  1914  or  1915;  the  next  morning  be 
asked  Grider  about  this  matter  and  why  be  bad 
broken  his  promise  to  bim  to  let  Mame  alone, 
and  Grider  told  him  that  he  waa  drunk  and  for 
him  not  to  pay  any  attention  to  it.  that  he 
would  not  do  it  any  more,  and  Grider  promised 
him  that  he  would  not  bother  her  any  more; 
that  bis  wife  induced  him  to  move  to  Tar  River, 
in  Ottawa  couutyt  stating  that  she  wanted  to 
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get  away  from  wbere  Qrider  was,  and  after 
th^  had  moved  to  Tar  BinrCMdn- came  to  Tar 
Birer  and  waa  with  defendant**  wUb  In  Ua  ab- 
amce;  that  G  rider  returned  three  weeke  aft- 
erwards and  proposed  that  the  defendant  and 
bia-wife  move  back  to  Delaware  00UDt7,  and  he 
(Grider)  would  have  the  Indian  agent  or  the 
department  at  Muskogee  remove  the  restrle- 
tioDs  from  his  wife's  lands,  she  being  a  restricted 
Cherokee  Indian;  that  was  in  the  faQ  of  1916 
or  the  spring  of  1917;  that  Ibey  moved  back 
and  were  to  trade  thia  land  for  a  store  that 
Grider  cOaimed  to  own  at  Leach;  that  after 
they  retnmod  Grider  and  the  defendant's  wife 
made  a  trip  to  Muskogee  for  tbe  purpose,  as 
be  was  told  by  Orider,  ot  presmdng  tbe  mat- 
ter to  tbe  department;  that  when  bis  wife  re- 
turned from  Muskogee  she  told  him  that,  In- 
stead of  consulting  the  department,  they  went 
to  the  New  Katy  Hotel  in  the  city  of  Maskogee 
and  roistered  under  an  asanmed  name  and 
slept  together  that  night,  and  that  Gilder  comr 
pelled  her  on  that  occssion  to  sleep  with  bim 
and  have  sexual  Intercourse  with  bim;  that 
was  in  tbe  latter  part  of  March  or  tbe  first  ot 
^pril.  1917;  that  one  night  in  March,  1917,  at 
a  late  hour,  Tom  Grider  and  tbe  defendant's 
wife  being  away,  he  drove  into  tbe  town  of 
Leac^  in  a  car  and  went  into  tbe  home  of  de- 
fendant, while  he  was  at  a  nelghboi'a  boose; 
that  he  dipped  up  to  a  window  and  looked  In, 
and  they  were  letting  on  tbe  bed,  and  Orider 
bad  his  anna  around  ber;  that  the  defendant 
beard  Grider  leave  there  that  night;  got  his 
car  about  1  or  2  o'clock ;  that  three  weeks  prior 
to  the  time  Orider  was  kUIed  tbe  defendant  waa 
fixing  a  fence  for  one  of  his  neighbors,  and  rode 
in  sooner  than  be  had  stated  to  Ids  wife  tiiat 
he  would  be  bad^,  and  got  off  bis  horae  about  00 
yards  from  tlie  bade  door  of  the  bouse  and  al^ 
ped  up  to  the  back  door  and  suddenly  opened 
the  door,  ajid  saw  Orider  and  bis  wife  having 
sextial  intercourse;  that  she  was  on  the  lied,  and 
Grider  was  on  top  of  ber ;  that  he  wallced  out 
to  the  bam,  and  Orider  came  out,  and  he  told 
Grider  that  he  bad  again  eonght  out  bis  step- 
daughter, who  bad  been  trying  to  evade  him,  and 
that  he  had  again  broken  bis  promise  to  tbe 
defendant  to  let  ber  alone;  Orider  attempted' 
to  deny  tbey  were  doing  anything  wrong;  be 
(defendant)  told  him  he  was  telling  a  lie;  that 
he  had  seen  Um  this  time  with  bi>  own  eyes ; 
this  waa  on  Thursday;  that  ha  did  not  (deep 
witb  bis  wife,  and  took  her  to  her  motber's  and 
left  ber  there  and  went  back  to  his  home;  that 
be  went  to  Grider's  house  and  talked  to  her, 
and  in  that  conversation  she  told  bim  again 
that  Grider  compelled  her  to  have  sexual  in- 
tercoOTse  wltb  him,  and  bad  threatened  to  kill 
ber  and  kill  tbe  defendant  if  he  did  not  stay 
away  from  tbem  and  let  them  alone;  that  on 
Ifonday  before  Tom  Grides  was  killed  on 
'Wednesday  defendant  again  talked  to  Grider 
about  bis  conduct  with  tlie  defendant's  wife; 
she  was  in  town  witb  Grider  at  that  time,  and 
near  the  Leach  post  office;  when  tbe  defendant 
and  Grider  were  talking  and  in  that  conversa- 
tion Grider  told  the  defendant  be  bad  had  sex- 
ual intercourse  witb  bis  (defendant's)  wife, 
saying,  'Now,  John,  Iqr  God,  that  is  my  woman, 
and  I  don't  went  yon  fooling  around  her  any 
,more ;  I  want  you  to  get  your  junk  out  of  that 
bouse  over  there,  and  I  intend  to  keep  Mame 
and  her  things  in  that  house  ;*  that  in  this  con- 
versation Gi^er  aaid  that  he  waa  not  going  to 
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let  tbe  defendant  and  Mame  have  tlds  store  aa 
agreed  upon,  but  that  Mame  and  Mr.  Bean 
were  going  to  run  the  store,  and  for  the  defend- 
ant to  ke^  away  from  tbe  store  and  keV  away 

from  tbe  house  he  was  living  in;  that  in  this 
converaati<Hi  they  talked  about  Grider's  conduct 
at  tbe  graveside  of  the  defendant's  mother,  in 
which  he  (defendant),  tn  his  presence,  asked 
Mame  to  get  in  the  boggy  and  go  home  witb 
tbe  defendant,  as  she  lud  been  staying  op  at 
Grider's,  and  defendant's  wife  laid  ber  bands  on 
bla  shotdder  and  said,  'I  Ion  yoa  John,  but  I 
can't  Uts  -with  you,  for  tbat  eld  son  of  a  Mtdt 
of  a  stepdaddy  of  mine^  ba  wm't  let  me  lire 
with  you;  we  could  get  alwg  if  TOO  oould  keqp 
bim  off  of  me.' " 

[2,  t]  The  testimony  proposed  to  be  glvMi 
by  the  defendant  as  to  statements  made  to 
him  by  his  wife  relative  to  her  rdatlons  with 
deceased  as  above  set  forth  was  Incompetent 
and  Inadmissible  ander  the  proTlslons  of  sec- 
tion 5882,  Ber.  taws,  wbidt  xworldes  aa  fKd- 
lows: 

"Tbat  neither  bosbond  nor  wife  shall  in  any 
case  be  a  witness  against  the  other  except  in  a 
criminal  prosecution  for  a  crime  committed  one 
against  the  other,  but  they  may  in  all  criminal 
cases  be  witnesses  for  eadi  other,  and  shall  be 
subject  to  cross- Qxamlnation  as  pther  witness- 
es, and  shall  in  no  event  on  a  criminal  trial  be 
permitted  to  disdose  communications  made  by 
one  to  tbe  other  except  on  a  trial  of  an  of- 
fmas  committed  by  one  against  tbe  other." 

Conatrolng  the  abore  sectlan  In  the  caae  of 
Tlngley  v.  State,  16  Okl.  Or.  — ,184  Pat  690, 
It  la  said: 

"In  this  case  tbe  defendant  waa  charged  with 
the  murder  of  one  W.  H.  Overbolser,  dearly 
not  a  crime  against  his  wife,  or  one  neceasarily 
involving  tbe  marital  relation.  Tbe  wife  was 
not  charged  witb  any  crime  at  all,  and  was  on 
txlal  for  no  ofEnae.  She  would  not  bare  been  a 
competent  witMsa  in  this  trial  against  her  bus* 
band  as  to  any  communications  made  by  him 
concerning  his  relatione  with  Nell  Martin.  It  is 
obvious  that  under  the  provisions  of  the  fore- 
going statute  be  was  incompetent  also  to  tes- 
tify to  these  alleged  communications  between 
him  and  hla  wife,  and  tids  tboo|^  the  lame  of 
insanity  was  presented." 

[4]  However,  wblle  the  defendant  under 
tiie  statute  Is  Incompetent  to  testify  to  com- 
munications between  himself  and  bis  wife,  all 
the  testimony  proposed  to  be  given  by  him 
was  not  for  that  reason  Incompetent  The 
testimony  offered  as  to  statements  made  to 
him  by  deceased  and  as  to  their  cmversa- 
tions  concerning  the  tatter's  conduct  with 
the  wife  of  the  defendant,  and  tbe  wrongful 
and  immoral  conduct  of  deceased  with  the  de< 
fendanf  s  wife  in  his  presence  was  competent 
and  admissible,  as  tending  to  show  one  of  the 
effective  or  actuating  causes  of  the  defend* 
anf  s  alleged  insanity.  It  was  also  admissible 
as  tending  to  show  provocation. 

The  defendant  offered  to  prove  by  the  wit- 
ness  Alice  Riddling  that  she  was  called 
from  Wagoner  to  her  father's  home  near 
Leadi  on  April  2, 1817,  to  attend  the  funeral 
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9t  bsx  moOier;  that  4ie  wu  at  Oia  funeral 
with  ber  brother.  John  Stedc^f  the  dstendant, 
and  Ifame  Stmley,  his  wife,  wma  there  also, 
and  Jnst  before  tbay  started  from  the  grave 
wltneaa  asked  Mame  to  come  and  go  home 
•with  her  and  the  defendant  and  Mame  Stee* 
1^  pnt  ber  hand  <m  her  bnaband's  shoulder 
and  said,  "Jctan,  I  lore  yon,  but  Out  mm  of  a 
Utch  of  stepfather  ol  mine  won't  let  us  live 
togetha;"  that  the  deCendant  locdced  very 
much  disturbed  and  pale^  but  said  nothing. 

We  think  this  evidence  Is  competent  and 
admlarible.  The  statute  whldi  pr6bU)lt8 
elQier  fihe  husband  or  wife  from  testifying 
to  oommunlcatikHis  made  by  one  to  the  otiier 
has  no  application  to  a  third  persm  or  per* 
Bona  who  may  overhear  communications  be> 
tween  tbem,  and  such  person  or  persons  may 
testify  to  commonlcatlons  overheard  by  tbem 
between  husband  and  wife. 

Other  mlings  of  the  court  rejecting  the 
testimony  of  three  or  four  witnesses  for  the 
defendant  are  argued  at  some  length  In  Us 
brief.  As  this  testimony  was  auxiliary  to 
and  connected  with  the  testimony  offered  and 
herein  discussed,  we  do  not  think  it  la  neces* 
sary  to  consider  the  same. 

Tba  Instmctlons  i^ven  by  the  court  did  mot 
indnde  the  law  <a  manslaughter  In  tiie  first 
degree.  Coaslderlng  flie  testhncny  herein 
held  to  have  been  lmpmq>eriy  rejected,  and 
tb»  other  evidence  In  ttie  case^  we  are  Indlned 
to  think  that  on  utoUm  trial  the  Issue  of 
ma^i'Tlfl^g^'t^**'  In  the  first  degree  should  be 
submitted  to  the  Jury.  We  understand  the 
law  to  be  well  settled  that  the  unlawful  tak- 
ing of  human  life,  when  done  purposely,  is 
murd«.  unless  there  Is  suffidrat  provocatliHi, 
and  the  provocaticai  must  be  a  sufficient  one 
to  arouse  anger  and  passlffli  to  a  degree  that 
iweveats  all  premeditation  and  dellbetatloa. 

BUbop  says: 

"To  determine  whether  or  not  the  oondnct  of 
the  person  killed  was  a  provocation  ledndng 
the  homteide  to  manslaughter,  the  test  Is,  not 
whether  what  he  did  Is  indictable,  bat  whether 
the  law  deems  It  calcalated  to  ezdte  passions 
beycmd  control.  *  *  •  Adultery  is  not  an  in- 
dictable (rfTense;  yet  of  all  the  proTocatlomi 
which  can  excite  man  to  madnesa  the  law  rec- 
ognizes It  as  the  highest  and  etrongeat" 

"If,  in  a  partirolar  caae,  thoe  haa  been  pas- 
sion, but  it  was  ended  when  the  homicide  occor- 
red,  it  cannot  rednee  tiie  kfllhig  to  a  low«>  de- 
gree." 2  Bishop'a  New  Grim.  law,  H  71(K  711. 

Where  there  is  thne  for  deliberati<»i,  and 
where  there  is  a  purpose  to  kill,  d^borately 


conoelvad  and  eBecnlel  tlie  law  nftuea  to 
mitigate  ttte  (rfEsns^  and  holds  It  to  be  mup' 
der.  and  where  the  defendant  claimed  that 
be  abot  deceased  because  the  latter  had  de- 
bandied  d^endanfs  yrite,  and  had  taken  ho? 
from  the  defendant,  and  was  at  ttie  time  of 
the  homldde  living  In  open  adultery  with  her. 
even  thou^  t^  Jury  might  believe  this  evl' 
dence^  it  would  not  Justly  the  defimdant  in 
lying  In  wait  to  dioot  deceased. 

On  this  qneatifm  the  evidence  In  the  case 
Is  oonflictlng.  Tbe  law  Is  mwdful  wbere  a 
sudden  passion  arising  from  an  adequate 
proTOcathm  Impels  a  man  to  take  human  Ufe^ 
and  then  the  offense  Is  manslaughter  In  the 
first  degree  only,  and  not  murder,  but  In  or< 
der  to  reduce  the  offense  to  this  degree  the 
reason  of  the  dtfeadaot  must  at  t3ie  time 
of  the  act  bo  disturbed  or  obscured  by  pas- 
sion to  an  eztnt  that  prevmhi  premedltathni 
and  deliberation,  and  In  cases  of  tlut  kind. 
^lAere  the  defandant  Is  smarting  under  a  prov* 
ocatlott  so  reooit  and  strong  that  ht  cannot 
be  omsUered  as  being  at  the  time  capable  of 
delibmtion.  the  offense  may  be  reduced  to 
manslaughter  In  the  first  degree  and  the 
Ouestlm  la  ftnr  tbe  Jury  to  dfltermlnb 

[I]  The  law  Is  wcU  settled  that  In  a  prose- 
cution for  murder  tlie  court  Shoidd  submit 
the  case  to  the  Jury  for  consideration  upon 
every  degree  of  homicide  which  the  evidence 
in  any  reasonable  view  of  it  suggests;  and.  if 
the  evldoice  tends  to  inrove  different  degrees, 
the  law  of  each  degree  whidi  tbe  evidence 
trade  to  prove  diould  be  snlHuitted  to  Hke 
Jury,  whether  it  be  requested  on  the  part  <rf 
the  defendant  or  not  CanncKO  r.  Tenitory, 
1  OkL  Or.  600.  99  Pac.  622. 

Obere  Is  no  need  lO.  considering  the  other 
assignments  of  emv.  They  present  Questions 
that  do  not  inhero  in  the  case  and  can  scarce- 
ly again  arise. 

Because  the  county  attorney  was  diaquali- 
fled  to  sign  and  preeent  the  information,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed, with  direction  to  sustain  the  motion  to 
set  aside  tlie  Information,  and  for  further 
proceedings  In  accordance  with  Qie  ylews 
herein  expressed  as  shall  be  required  by  law. 
The  warden  of  the  penitentiary  will  deliver 
the  def^dant  to  the  sheriff  of  Delaware 
county,  who  will  reodve  and  keep  him  in  tiis 
custody  until  discharged  therefrom  by  due 
course  of  law. 

ABMSTBONO  and  UATSON.  concur. 
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OOTTAM  T.  ORBQON  SHORT  UNSI  a  00. 
(No.  88S6.} 

(Sopmne  Cowt  of  Ubik.  Dea  8,  lAlO.) 

1.  Etzdrnoi  «»ff48(4)— Wxnnam  oomfi- 

TBNT  TO  nSTZlT  SEOABDIHO  TAICT  Of  XV- 

TOUOBUJG. 

WltnesBes  with  operience  in  lepalrfaiK  and 
dealing  In  secondhand  antomobHea,  and  some  of 
whom  had  previonaly  negotiated  -with  plaintiff 
with  a  view  to  bnyfng  hit  machine,  Md  ccmipe- 
tent  to  testify  regardinf  the  rain*  of  plain tifTt 
antomoUle. 

2.  BULBOADS  «=>S8S  (B)— FAir,TJM  TO  ZjOOK 

iroT  oA-um  ow  obossino  aocxdkht. 
Where  plaintiff's  antomoblle,  stalled  on  tin 
tracks  bj  reason  of  ■  defectlTe  cnMslng,  was 
stmck  br  an  en^e  driren  withoDt  lookout,  his 
failure  to  look  and  listen  befrae  goinff  oa  tihe 
track  cannot  be  hdd  to  liftTO  been  tbe  eaoaa 
of  the  injury. 

8.  ZUnaoADB  «si801— I^nrr  to  look  aitd 
usnir  BxoiPaooAX. 
Person  operating  a  railroad  engitte  and  an 
antomoblle  drirer  attempting  to  use  a  railroad 
crossing  have  a  xeeiprocal  dotr  to  look  aad 
listen.1 

Appeal  from  District  Ooort,  Box  Blder 
Coun^;  X  D.  Gall.  Jndge. 

Actton  b7  7uDes  Oottam  against  the  Ore- 
gon Sliort  Line  Ballroad  Oompany.  Jndff* 
ment  fbr  plaintiff,  and  defendant  appeals. 
AfBrmed. 

Geo.  H.  Smith,  J.  V.  I^ls,  and  R.  B.  Por- 
ter, all  of  Salt  Lake  City,  for  appelant. 

Wedgwood,  Irvine  ft  Thurman,  of  Salt 
Lake  Glty,  for  reapmdent. 

GIDEON,  J.  Plalntlfl  seeks  by  fills  acttflo 
to  recover  damages  for  an  Injury  to  an  anbh 
mobile  alleged  to  bave  bem  caused  by  the 
negligence  ot  deCmdant  Tbe  acts  of  negll- 
gaioe  dalmed  .were:  A  defectlTe  crossing, 
fidlnre  om  the  part  of  the  operatras  of  de- 
fendantTs  cars  to  ke^  any  lookont  In  ap- 
proadblng  a  crossioK  and  negUgoitly  permit- 
ting fbB  englna  to  approaeh  sndi  crossing  at 
a  dangerous  and  reckless  speed  wltboat  hav- 
ing the  same  under  proper  or  ai^  control. 
The  defendant  denied  the  n^^lgence  and 
pleaded  afflrmatlTely  contributory  neglii^ce 
on  the  part  of  plaintiff.  Tba  Jury  returned  a 
verdict  In  fiSTor  of  plalntifE.  Defendant  ap- 
peals. 

Errors  are  assigned  respecting  the  admlih 
sion  of  testimony,  the  giving  of  certain  in- 
structionB,  and  tbe  refusal  to  ^ve  otliw  in- 
Btmctions  requested. 


>  Olsm  V.  O.  8.  L.  a  V.  N.  Rr.  Oo^  9  VtMh,  U9, 
n  Pma.  m-,  Wilkinson  v.  O.  8.  L.  R.  Co.,  »  Utab, 
m,  n  Pao.  406;  Maltslm  v.  O.  S.  L.  R.  Co.,  178  Pao. 
TSS;  SiMrUao  v.  B.  L.  a  U.  Rr>  Co.,  174  Pm.  860. 
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The  accident  occurred  on  a  street  cross- 
ing in  Brlgham  City,  Box  Elder  county,  this 
state.  It  appears  that  the  tracks  of  defend* 
ant's  railroad  Intersect  at  right  angles  Forest 
street,  a  street  running  west  from  the  center 
of  said  dty  to  its  western  limits  and  con- 
tinuing thence  on  as  a  higttway  to  numerous 
smalln  towns  and  a  large  farming  commit* 
nlty  In  tbe  northern  and  western  part  of 
that  county.  Tbe  street  In  question  is  nsedi 
not  only  by  the  people  of  Brigham  <Hty  In 
going  to  and  from  the  passenger  depot,  but 
by  the  residents  of  the  smaller  towns  and  tbe 
farming  community  In  coming  to  Brltfiam 
City  and  in  traTtilng  from  that  to  Che 
larger  centers  of  population  located  south  of 
Brii^am  City.  The  passenger  depot  of  the 
defendant  company  Is  located  just  east  of 
Qie  main  tnuA  and  south  of  Fwest  street, 
and  east  of  said  depot  some  80  or  40  feet  Is 
located  another  track,  referred  to  In  the 
record  as  tbe  **house  trade."  Tbe  accident 
happened  on  the  last-named  track  at  tba 
place  wbsre  ITorest  street  crosses  that  track. 
The  tnS^  dcfKit  <tf  defendant  Is  located 
some  distance  north  of  the  street  in  question 
on  the  house  track.  The  swltdiyard  of  de- 
fendant company  la  nortb  ot  F6rest  street 
and  west  of  the  freight  dc^iot  The  so-called 
bouse  track  Is  used  for  loading  and  nnload- 
Ing  freight  and  is  connected  with  the  main 
trade  by  a  line  running  diagonally  In  a  south- 
easterly and  n(»rtbwester2y  direction.  This 
connecting  line  comes  Into  tb&  house  track 
some  40  or  60  feet  north  of  the  center  of 
Forest  street,  the  place  of  the  accident.  It  al- 
so appears  that  there  Is  a  gradual  slope 
westward  from  Oie  main  street  of  Brl^am 
City  for  a  distance  of  some  four  dty  blocks 
leading  to  the  tra(te  of  the  defendant  com- 
pany. At  tile  time  plaintiff  ai^roached  de> 
fendant^s  railroad,  a  passenger  train  was 
standing  on  the  main  track  directly  across 
Forest  street  Tbe  distance  from  that  track 
to  tbe  bouse  track  on  that  street  Is  approx- 
imately 66  feet  On  the  morning  of  the  ac- 
ddedt  the  plaintiff,  in  driving  westward, 
disconnected  the  clutch  of  his  automobile 
and  permitted  the  machine  to  coast  onto  the 
track  known  as  the  house  track.  It  is  dalm- 
ed by  plaintiff,  and  was  so  testified  to  by  him. 
that  by  reason  of  a  depression  between 
the  rails  of  this  track  the  automobile 
stopped;  that  at  that  time  he  ascertained 
for  the  first  time  that  the  engine  of  bis  au- 
tomobile was  not  operating;  that  after  at- 
tempting to  start  the  oiglne  of  the  automo- 
bile by  .what  Is  designated  as  a  "self-starter," 
and  which  failed  to  respond,  he  got  out  of 
the  automobile  and  attempted  to  push  It  off 
the  tnok ;  that  he  was  unable  to  do  so.  He 
testified  that  at  about  the  time  he  reached 
the  track  he  observed  an  engine  attadied 
to  two  cars  coming  from  the  main  trac^ 
toward  Qie  house  tra<^  a  distance  of  some 
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200  feet  away;  Out  ttie  mgliieer  4tf  tbe  ap- 
praadilng  engine  was  sttdnc  wltli  bis  back 
toward  die  crossing  and  was  looking  In  a 
nortberly  direction,  and  not  obserrlag  wheth- 
er any  one  was  or  was  not  on  the  track 
where  it  crosses  Forest  street;  that,  upon 
observing  that  the  engineer  was  not  looking 
in  Ms  direction,  plaintiff  attempted  to  give 
an  alarm  by  loud  calls;  that  the  engine 
was  .within  a  few  feet  before  the  engineer 
turned  around  and  obseiTcd  the  automobile 
on  the  trade  and  after  It  was  too  late  to 
stop  the  advance  of  the  engine;  that  as  a 
result  it  struck  and  damaged  the  automo- 
bile.  It  ia  true  that  the  testimony  of  the 
engineer  and  his  fireman  Is  to  a  different 
state  of  tacts.  According  to  the  testimony  of 
the  engineer,  be  approached  this  crossing  on 
the  house  track  from  beyond  the  freight 
depot,  and  everything  possible  was  done  td 
stop  the  engine  before  it  reached  the  place 
of  the  accident.  That  testimony  presents  a 
question  of  fact  and,  the  Jury  having  deter- 
mined it  adversely  to  the  appellant,  this 
court  Is  not  antborized  to  review  fbe  flndinga 
of  the  Jury. 

[1]  Some  two  or  three  witnesses  testified 
on  behalf  of  the  plaintiff  as  to  the  value  of 
the  automobile  at  the  time  of  the  accident 
and  after  it  was  damaged.  Those  witnesses 
were  called  and  testified  as  experta  The 
error  claimed  is  that  it  was  not  shown  that 
they  were  familiar  with  the  value  of  auto- 
mobiles such  as  plaintiff's,  or  that  they  were 
fomiliar  with  Its  condition  at  that  particular 
tlme^  and  therefore  ought  not  to  have  been 
permitted  to  testify  as  to  Its  value.  The 
witneasee,  without  exception,  had  been  engag- 
ed in  and  had  bad  some  experience  with  au- 
tomobiles both  in  repairing  and  In  dealing  In 
secondhand  autcxnoblles.  One  or  two  of  the 
witnesses  so  testl^lng  had  known  this  par- 
ticular automobile  and  in  the  month  of  Au* 
gust  of  that  year  had  had  some  negotiations 
with  the  plaintiff  with  a  view  of  buying  IL 
The  weight  of  such  testimony  was  a  matter 
for  the  jury  to  consider  and  determine.  -  The 
court  did  not  err  in  overruling  defendant's 
objection  to  that  testimony. 

[2,  3]  It  is  strenuously  insisted  that,  under 
the  facts  shown,  It  conclusively  appears  that 
the  plaintiff  was  guilty  of  n^ligence  on  bis 
part  which  caused  the  injiuy;  that  if  be  bad 
lookeO  and  listened  there  was  nothing  to  pre- 
vent him  from  seeing  the  approaching  train, 
and,  having  failed  to  do  so,  he  ought  not  be 
periuitttHl  to  recover.  The  negligence  claim- 
ed by  the  plaintiff  is:  First,  that  by  reason 
of  the  defective  crossing  or  depression  be- 
tween the  rails  of  defendant's  track  be  was 
prevented  from  crossing  that  track  to  the 


r  space  betwe«i  It  and  Hie  main  trade ;  and. 
second,  tbe  defeodsnt  did  not  have  Its  en^e 
nnder  control  as  It  approached  the  crofising 
by  reason  of  the  fact  that  the  <^rators  fail- 
ed to  keep  any  lookout  to  see  tbe  condition 
of  the  track  at  tbe  street  crossing.  It  is 
Insisted  that  by  reason  of  these  acts  of  neg- 
ligence the  injury  resulted.  Manifestly,  noth- 
ing that  the  plaintiff  could  have  done  by 
looking  and  listening  to  see  whether  trains 
were  aj>i»vachlng  would  have  brought  the 
depression  In  tbe  track  to  bis  notice  or  canso 
him  to  anticipate  that  the  engineer  in  charge 
of  the  engine  would  negligently  drive  his  en- 
gine upon  the  crossing  without  keeping  a 
proper  lookout  to  see  whether  tbe  way  was 
clear.  Tbe  Jury  were  told  In  the  court's 
ninth  instruction  that  It  was  the  duty  of  the 
plaintiff,  in  approaching  the  crossings  and 
tbe  track,  to  look  and  listen  and  to  observe 
whether  there  was  any  train  approaching, 
and  that  if  he  failed  to  do  that,  and  an  in- 
Jury  resulted  from  such  failure  on  his  part, 
he  was  not  entitled  to  recover.  The  Jury 
were  also  Instructed  that  it  was  likewise 
the  duty  of  the  employes  of  defoidant  com- 
pany in  ai^roachlng  a  crossing  audi  as  this 
was,  to  observe  and  keep  a  lookout  as  to 
whether  there  was  any  obstruction.  That 
redprocnl  duty  on  the  part  of  the  plaintiff 
and  defendant  has  been  so  repeatedly  an- 
nounced as  tbe  rule  of  conduct  necessary 
by  tbe  operators  of  trains  as  well  as  people 
attempting  to  cross  tracks  that  It  may  be 
said  to  have  become  elementary.  Olseu  v. 
O.  S.  L.  &  U.  N.  Ky.  Co.,  0  Utah,  129,  33  Pac 
623 ;  Wilkinson  v.  O.  S.  L.  B.  Co.,  35  Utah, 
UO,  99  Pac.  466 ;  Mallzla  r.  O.  S.  Ii.  R.  Co., 
178  Pac.  750;  Sbortlno  v.  8.  L.  &  U.  By.  Co., 
174  Pac,  860. 

There  is  nothing  in  the  record  to  bring  this 
case  within  the  principle  laid  dovra  in  the 
Shortlno  Case,  supra.  On  the  contrary,  the 
plaintiff's  testimony  la  to  the  effect  that,  if 
the  automobile  bad  not  been  stopped  by  the 
defect  in  tbe  trat^,  there  was  ample  time  for 
him  to  have  gottea  safely  acroaa,  and  also 
that,  if  the  defendant  had  kept  a  proper 
lookout,  tlie  opnators  of  tbe  oigine  could 
have  stopped  the- same  before  reaching  the 
place  of  me  accident 

The  theory  of  the  defoue  was  fairly  mb- 
mitted  to  the  Jury,  and,  fbe  Jury  luiTlag  de- 
termined the  tacts  iq»on  dlqnited  testimony, 
this  court  la  powerless  to  xeviev  its  findings. 

There  is  no  prejudicial  emr  In  the  record. 

Die  Judgment  la  accordlnA^  afllnned, 
with  costs. 

CORFlfAN,  a  J.,  and  FRICK,  WEBBSt, 
and  THUBUAN,  JJ.,  concur. 
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SALT  XiAJCB  CITT  t.  -VTBSTEBN  POUN- 
DBY  A  ffTOVB  REPAIR  W0BK8. 
(Now  S396.) 

(Sapreme  Oovrt  of  Utah.   Jan.  18,  1990.  On 

Application  tor  Rehearing,  Feb.  17,  1920.) 

1.  MURICZPAI.  OOBFOXAXIOHS   «a»600  —  QHT 
HAD  AUTHOSrrr  TO  OBUn  BXaiDEITOB  DIB- 

Under  Oomp.  Laws  1»17,  H  670x09.  670x70^ 
670x87,  a  dty  had  the  light  to  exclude  toun- 
dries  Utm  a  particidar  nction  of  the  dty,  In 
gooH  talth  created  a  reiidenee  district;  alUiongh 
there  wore  other  sections  in  the  dty,  where 
tiie  conditlonB  were  similar  in  character,  which 
were  nnaffected  bj  die  ordinance  establishing 
the  dtstrieti 

2.  MuNiciPAj.  ooHPOBAXxcnra  ^cbOOO-hObbat- 

INO  BBSXDUrCn  DIBTSIOI  AMD  PROHIBITIITa 
OPEBATIOH  or  IDURDBT  NO  ■nOLLTtON  Of 
OBOANIO  lAW. 

An  ordinance  of  a  dt7,  creating  a  residence 
district  onder  Comp.  Laws  1917,  8t  670x69, 
670x70,  670x87,  and  prohibiting  the  operation 
of  fonndiies,  etc.,  therein,  does  not  violate  any 
rights  guaranteed  by  the  organic  law  of  the 
state. 

8.  Emittewt  douuit  «s92(1>-'E%cl'ubioi7  or 

inDUffTBIAI.  PLANTS  FBOU  BKSIDENCE  DIB- 
TBICT  NOT  TA£INO  09  PBOPEBTY  WTTHOTJT 
COHFSNaATtON. 

Where  the  creation  of  a  residence  district 
would  extend  to  the  needs  of  the  general  pnblic, 
the  power  to  z^rolate  or  prohibit  by  ordinance 
tbe  invasion  of  sndi  a  district  by  industrial 
plants  ought  not  to  be  questioued  on  the  ground 
that  the  exclusion  of  an  Industrial  plant  would 
be  the  taking  of  property  for  public  use  witbont 
iost  cmnpensatira. 

Axs^eal  from  District  Court,  Salt  lake 
Oounty;  P.  O.  Evans,  Judge. 

The  Western  Foundry  &  Stove  B^mir 
Works  was  convicted  of  having  violated  a 
dty  ordinance  of  Salt  Lake  Cl^,  creating  a 
residence  district,  and  It  aj^teals.  Affirmed. 

M.  L.  Ritchie  and  Walton  &  Walton,  all  of 
Salt  Lake  City,  for  appellant. 

W.  H.  FoUand,  City  Atty.,  and  H.  H.  Smith 
and  Shlriey  P.  Jones,  Asst  City  Attys.,  aU  of 
Salt  lake  City,  for  respondent 

CORFUAN,  O.  J.  The  defendant  was  con- 
Ticted,  In  the  district  court  of  Salt  Lake  coun- 
ty, upon  an  appeal  from  tbe  dty  court  of 
Salt  Lake  Olty,  of  having  violated  a  city  ordi- 
nance creating  a  residence  district,  and  mak- 
ing It  unlawful,  among  otbat  things,  to  erect 
or  maintain  a  foundry  within  the  district 
created.  Tba  board  of  commisBionm  of  Bait 
Lake  City  passed  the  ordinance,  under  which 
defendant  was  tried  and  convicted,  July  23, 
1917,  amending  an  ordinance  passed  by  tbe 


*SaI[  Loka  Gl^  v. 
60^,  142  Pac  JOa. 


Utah  Lb  A  Br.  OOb,  «  Utab. 


board  June  12, 1917.  The  ordinance,  as  orig- 
inally passed,  and  before  amendment,  made 
it  unlawful  to  erect  or  maintain  Wltliln  the 
boundaries  of  the  district  described  any  foun- 
dry, etc,  and  set  aside  the  restricted  area  as 
a  residence  district,  but  exduded  under  its 
provisions  industrial  plants  in  actual  opera- 
tion at  the  date  of  its  passage.  As  amended, 
all  specified  industrial  plants,  wheOier  In 
operation  or  not,  were  included,  bat  the 
boundaries  ot  the  district  were  so  changed 
as  to  exclude  from  the  restricted  area  a  cer- 
tain brass  foundry,  theretofbre  Induded  un- 
der the  provisions  of  the  ordinance  passed 
June  12, 1917.  'Bie  testimony  shows  that  the 
defendant's  plant  vras  the  (Hily  foundry  with- 
in the  restricted  area  as  defined  by  the 
amended  ordinance  under  which  It  was  pros- 
ecuted. For  some  years  prior  to  1917  the  de- 
fendant had  <^rated  a  foundry  at  the  rear 
of  No.  631  South  State  Street,  Salt  Lake  City, 
a  short  distance  south  of  the  city  and  county 
buUdlng.  In  midwinter,  ldl&-1917,  the  de- 
fendant selected  and  purchased  a  building 
site  at  the  northeast  comer  of  the  intersec- 
tion of  Eifi^th  West  and  Ninth  South  streets, 
now  within  the  boundaries  of  the  residence 
district  afterwards  created  by  the  ordinance. 
About  April  1,  1917r  the  defendant  applied 
for  ahd  was  granted  a  iwrmit  by  the  building 
injector  of  Salt  Lake  City  to  erect  a  brick 
building  on  said  building  site  "to  be  used  for 
business."  Thereafter,  in  early  April,  1917, 
the  defendant  commenced  the  work  of  erect- 
ing a  foundry  building  oa  said  alte^  and  Owe* 
upon  many  residents  and  property  owners  In 
the  hnmediate  neighborhood  began  to  protest 
to  the  board  of  dty  commissioners  against 
the  erciCtlon  of  the  foundry.  About  the  same 
time  the  defendant  petitioned  the  board  ot 
dt?  commissioners  for  permission  to  con- 
struct and  maintain  a  spur  railway  track  to 
run  to  Its  plant  then  in  course  of  construc- 
tion, and  stating  for  the  first  time  that  "peti- 
tioner is  now  building  and  wmstructing  an 
iron  foundry  on  the  land  owned  by  It."  Nu- 
merous conferences  thereafter  followed  be- 
tween the  dty  commission  and  the  {Mtition- 
er's  officials,  which  finally  culminated  In  an 
offer  being  made  by  Salt  Lake  City  to  pur- 
chase the  d^endanf  s  building  site,  which  of- 
fer, however,  was  subsequently  vrlthdrawn 
and  the  ordinance  passed  creating  the  afore- 
said residence  district.  Hie  defendant  pro- 
ceeded, however,  with  the  completion  of  Its 
foundry  plant,  and  then  to  operate  the  same, 
by  reastm  of  which  it  was  complained  of, 
prosecuted,  and  found  guilty  before  a  Jury 
ot  having  violated  the  ordinance. 

The  testimony  Is  quite  condustve  that  the 
character  of  the  restricted  area  is  essentially 
a  residence  district,  <n(^  always  thi<^ly  pop- 
ulated and  built  up  with  homes,  but  contain- 
ing many  private  dwellings,  interspersed  with 
vacant  lots,  churches,  schools,  and  having  a 
public  library  in  the  immediate  vldnity  of  de- 


«B9ror  other  omm  cm  auna  tapla  and  KST-NUMBER  In  all  Kay-Nainbersd  DlgMti  and  IndUM 


Digitized  by 


Google 


830 


tST  PAODIO 


BEPOBTBB 


(Ctata 


f^dant's  plant.  The  record  alao  BhowB  tbat 
the  passage  of  the  ordinance  In  qneetion  was 
tbe  Inltiall  attempt  on  tbe  part  of  the  board  of 
commissioners  to  zone  the  dty  by  creating  a 
residence  district  Outside  of  the  restricted 
area  thus  defined  are  many  residoitial  sec- 
tions buUt  up  with  homefl,  among  which  are 
interspersed  Tarious  industrial  plants  In 
operation  of  the  kind  and  character  ot  those 
specified  as  being  prohibited  in  the  limited 
section  or  residence  district  by  the  proTistons 
of  the  ordinance  now  under  consideration. 

The  defoidant,  on  appeal,  qnestUms  the 
coQstitationality  of  the  ordinance  and  its  ra- 
lidlty  on  the  grounds  that  It  is  unrfonable 
and  discriminatory. 

By  legislative  oiactmrat,  Oomp.  Laws  Utah 
1917. 1  670x69,  tixe  board  of  dty  commlsalcm- 
m  was  given  the  power  "to  direct  the  loca- 
titm  and  regulate  the  management  and  ohi- 
stmction  of .  •  •  •  foundries  •  •  • 
in  and  within  one  mile  of  the  limits  of  the 
corporation.'*  Under  the  provisions  ot  sec- 
tion 670x70,  the  power  Is  given  "to  prohibit 
any  offensive,  unwholesome  business  or  es- 
tabllslmient  in  and  within  one  mile  of  the 
limits  of  the  corporattoo,"  and  the  further 
power  "to  regulate  the  locati<m  thereof."  Un- 
der a  general  welfare  clause,  section  670x87, 
the  board  of  commissioners  is  onpowered  "to 
pass  all  ordinances  and  rules,  and  make  all 
r^tulatlons,  not  repugnant  to  law,  necessary 
for  carrying  into  effect  or  discharging  all 
powers  and  duties  conferred  by  this  chapter, 
and  such  as  are  necessary  and  prc^r  to  pro- 
vide for  the  safety,  and  preserve  the  health, 
and  promote  the  prosperity,  improve  the  mor- 
als, peace,  and  good  order,  comfort,  and  con- 
venience of  the  city  and  tbe  inhabitant?  there- 
of, and  for  the  protection  oC  pnqperty  hertin." 

[1]  If  we  correctly  understand  the  conten- 
tion made  by  defendant's  eounsti,  It  is  tliat, 
while  under  the  foregoing  general  welfare 
<dause  the  dty  would  have  the  right  to  ex- 
clude from  Its  corporate  limits  foundries 
and  other  objectionable  business  entirely,  yet 
it  would  not  have  tbe  rl^t  nor  be  Justified 
in  excluding  them  from  a  particular  eectioc 
of  the  city  and  allow  them  to  be  maintained 
and  c^rated  in  other  sections  where  the  con- 
ditions are  similar  in  character.  In  support 
of  their  contention  counsel  have  cited  and 
quoted  extenslvdy  In  their  brief  from  the 
foUowing  authorities:  Salt  Lake  City  v.  Utah 
L.  &  Ry.  Co.,  45  Utah,  DO-62,  142  Pac  1067; 
^  parte  Bohen,  116  Cal.  372,  47  Pac  65,  30 
L.  R.  A.  618 ;  Los  Angeles  v.  Hollywood  Cem- 
etery. 124  CaL  341,  67  Pac.  153,  71  Am.  St 
R^.  76 ;  Ex  parte  Dondero,  19  Cal.  App.  66, 
124  Pac.  884;  Weadock  v.  Judge,  166  Mich. 
376,  120  N.  W.  991,  132  Am.  St  Rep.  627,  16 
Ann.  Gas.  720 ;  State  v.  SherifE,  48  Minn.  236, 
61  N.  W.  112.  31  Am.  St  R^.  650.  As  we 
read  the  forgoing  authorities,  they  shed  no 
light  on  the  precise  question  involved  in  the 
present  case.  The  (pinions  quoted  by  counsel 
refer  to  and  discuss  ordinances  hdd  to  be  on- 


reasonable  and  invalid  because  their  provi- 
Bitxis  did  not  apply  to  all  dtizois  alike  within 
the  district  created.  Tbey  assumed  to  re- 
strict the  rights  of  <nie  class,  while  at  the 
same  time  pomttting  another  dass  similarly 
situated  to  exerdse  and  enjoy  the  rights  and 
privileges  denied  In  the  first  instance.  By 
way  of  iUostratloD,  in  the  case  of  E&c  parte 
Bchea,  snpra^  the  wdinance  nndw  oonslder- 
atioQ  by  the  California  court  prolilblted  bur- 
ials of  Uie  dead  within  a  certain  district  of 
the  dty  of  San  F^andsco,  but  at  the  same 
time  excepted  from  its  restrictive  provisions 
those  who  had  acquired  burial  lots  at  the 
time  of  the  passage  of  the  ordinance.  The 
California  court  therefore  held  the  ordinance 
invalid  because  it  was  discriminatory  in  its 
operation  between  individuals  similarly  sit- 
uated. All  the  cases  dted  and  discussed  by 
defendant  are  of  like  character  and  would 
b^  dearly  in  pdnt  had  the  dafaidant  be^ 
prosecuted  and  convicted  under  the  ordinance 
as  originally  jussed  by  the  board  of  oommis* 
slimers  June  13,  1917.  The  ordinance  thea 
excited  "such  individual  plants  as  are  on 
the  date  of  the  passage  of  this  ordinance  in 
actual  (q;>eration"  from  the  operation  of  Its 
provisl<His.  As  amended  and  passed  July  26, 
1017,  the  foregoing  discriminatory  feature  is 
eliminated.  No  exc^Ucms  are  made,  and  its 
provisions  apply  to  and  operate  uniformly  np- 
OQ  all  dtlsens  alike  within  the  residential 
district  created. 

But  it  is  contended  by  defoidant  tbat  the 
amended  ordinance  under  which  it  was  pros- 
ecuted is  none  the  less  discriminatory  because 
the  board  of  cranmlssioners  acted  arbitrarily 
in  creating  a  limited  district  thus  discrimi- 
nating between  localities  similarly  situated 
and  persons  desiring  to  do  business  in  them. 
While  It  Is  true,  the  record  shows  that  con- 
siderable portions  of  the  dty  outside  of  the 
district  created  are  used  mainly  for  residen- 
tial purposes,  yet  it  does  not  necessarily  fol- 
low that  in  effect  the  ordinance  we  have  un- 
der consideration  designates  tiiese  residential 
sections  outside  the  district  It  expressly  cre- 
ates as  Industrial  or  otherwise.  In  passing 
the  ordinance  the  board  of  commissioners  did 
no  more  than  undertake,  after  full  investiga- 
tion of  conditions  In  the  particular  residential 
district  created,  to  provide  for  the  peace, 
good  order,  comfort  and  convenience  of  the 
inhabitants  of  the  dty  and  to  protect  the  dti- 
zens'  property  therdn.  One  step  in  the  rig^t 
direction  on  the  part  of  the  dty  government 
ought  not  to  be  held  as  conclusive  that  in  the 
course  of  time  it  will  not  take  another.  So 
long  as  the  ^jeglslature  la  its  wisdom  sees  fit 
to  confer  upon  dty  commissions  the  specific 
police  power  of  regulating  tanneries,  bone 
factories,  slaughterhouses,  soap  factories, 
foundries,  etc.,  by  excluding  them  from  a  par- 
ticular section  designed  tor  or  largely  built 
up  with  homes,  schools,  and  churches  where 
their  erection,  operation,  and  malntmance 
will  at  once  become  intolerably  ooorta  will 
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not  be  preiMred  to  aay  tti^  hare  aeted  m- 
Teascmably  nor  for  merely  esthetic  pnrposes. 
aty  of  ObJcaco  t.  Strattoo,  162  HL  404,  44 
K.  B.  808, 86  L.  R.  A.  84. 08  Am.  8t  Rep.  325 ; 
People  T.  Srlcswn,  268  HI.  808.  lOs  N.  a  815, 
B.  A.  IdlSD;  007,  Aim.  Oa>.  191GO,  ISS; 
People  T.  TlUage  of  Oak  Perfc,  266  lU.  866, 
107  K  B.  686;  Ex  parte  Qoong  Wo,  lei  CaL 
220,  118  Fac.  714;  Waldier  t.  FInt  Pnaby- 
terian  Obnrch  (OkL)  184  Pac.  106;  Beftaman 


Utae  Bock,  287  U.  8. 171,  8S  Siq>.  Ot  611. 
60  Lb  ^  000;  Badachecfc  t.  Sebastfan,  280 
n.  &  804,  80  Sup.  OL  148,  00  Ii.  Bd.  848^  Ann. 
Gas.  1017B,  027. 

We  ttilnk  it  la  mppmat  ttam  ttie  teatlmony 
in  the  record  befcse  us  tbat  the  board  of  com- 
mlsalonerB  acted  In  abaoluteljr  good  faitb  In 
passing  the  ordinance  we  have  under  could- 
eration.  Momwooa  property  owners  aM  resi- 
dent* within  tiie  district  created  had  tlmcdy 
petitioned  tbat  tbe  orectittt  and  opraatlon  of 
the  defmdanVi  ftmndry  be  not  perndtted. 

board  ot  oonunlaeloners  did  not  assame 
to  act  beftnre  maUng  fall  InTestl^tloa  Out 
ct  c(»slderatl(m  tor  Hie  defradant  th^  at 
first  went  so  far  as  to  make  an  oOer  to  por- 
dmse  the  defjendantfa  site  and  the  improre- 
menta  xdaced  Otaeoa  at  practicallr  the  cost 
price  to  it  The  offer  was  not  accepted.  The 
board  of  commissioners  then  proceeded  to 
pass  the  ordlziance,  and  the  defendant  pro- 
ceeded to  otmi^ete  and  aprnta  its  foundry. 
Under  all  ttije  drcnmstanoes  aa  detailed  by 
ttie  record  we  would  not  feel  Justlfled  other- 
wise than  by  imputing  good  faltb  on  the  part 
of  tbe  dty  and  holding  that  the  board  of  dty 
OHnndflslonera  did  not  act  arbitrarily  nor 
with  any  intention  of  discriminating  against 
the  def^dant 

[2]  Kor  do  we  think  tlie  cnforoemmt  ot  the 
ordinance  as  against  the  business  of  the  de- 
fendant was  TiolatiTe  of  any  of  its  rl^ts 
goaranteed  by  the  organic  law  of  the  Btat& 
Practically  the  wune  queetionavas  here  pre* 
sen  ted  were  tuvolred  in  the  case  of  Ha  da- 
check  V.  Sebastian,  supra.  In  that  case  the 
dty  of  Los  Angeles  passed  an  ordinance  mak- 
tag  it  unlawful  for  any  one  to  establish,  con- 
duct, operate,  or  manage  a  brickyard  within 
a  described  portion  of  the  dty.  The  defend- 
ant was  tried  and  convicted  under  the  ordi- 
nance. Habeas  corpus  was  prosecuted  before 
the  Sm>reme  Court  of  California  for  the  dis- 
charge of  the  defendant  The  Oalifomia 
court  upheld  the  oonstitutlouality  of  the  ordi- 
nance. The  case  was  then  taken  to  the  Sur 
preme  Court  of  the  United  States,  and  there 
Its  constitutionality  again  attacked,  but  up- 
held as  before  in  the  state  court.  The  opiu- 
iou  of  the  United  States  Supreme  Court,  writ- 
ten by  Mr.  Justice  McEenoa,  in  speaking  ap- 
provingly of  the  decision  made  by  the  Cali- 
fornia Supreme  Court,  says: 

"The  coort,  on  the  evidence,  rejected  the  con- 
tention that  the  ordinance  was  not  in  good 
teith  enacted  as  a  police  measure,  and  that  It 
waa  Intnded  to  discriminate  against  petiticoter, 


m  tbat  It  WM  actuated  by  any  motive  of  Injn^ 
faig  him  as  aa  indfviduaL  The  diarge  of  db* 
crimination  between  localities  waa  not  sustain- 
ed. Tb*  court  expressed  the  view  tiiat  the  de- 
termination of  prohibition  was  for  the  Legis- 
lature, and  that  the  court,  without  regard  to  the 
fact  shown  in  the  return  that  there  was  another 
^strict  in  wbidi  bricfk  making  was  prcAlbited, 
could  not  sustain  the  daim  that  the  ordinance 
was  not  oiBcted  in  good  faith,  but  was  de- 
algnad  to  discriminate  against  petitioner  and  the 
other  bridEyard  within  the  district  The  facts 
before  us,'  the  court  finally  said,  'would  certain- 
ly not  justify  the  condu^on  tbat  the  ordinance 
here  in  question  was  designed,  in  either  its  adop- 
tion or  Its  enforcement  to  be  anything  but  what 
it  purported  to  be,  viz.  a  legitimate  regulation, 
operating  alike  upon  all  who  come  within  its 
terms.'  We  think  the  conclusion  of  the  court 
is  justified  by  the  evidence,  and  makes  It  unnec- 
essary to  review  tiie  many  cases  dted  by  peti- 
tioner in  whiA  it  is  dedded  that  the  police  pow- 
er of  a  state  cannot  be  arbttrarOy  ecerdsed. 
The  principle  is  familiar,  but  In  any  given  case 
it  must  plainly  appear  to  apply.  It  is  to  be  re- 
membered that  we  are  deaUng  with  one  of  the 
most  essential  powers  of  government  one  tbat  Is 
the  least  llmitable.  It  may,  indeed,  seem  barsb 
in  its  ezerdse,  usually  is  on  some  individual, 
but  Hm  Imperative  necessity  tar  its  eidst«Doe 
precludes  any  limitation  upon  it  when  not  ex- 
erted arbitrarily.  A  vested  interest  cannot  be 
asserted  against  it  because  of  conditi<m8  once 
obtaining.  Ghicaio  St  Alton  B.  B.  v.  TTan- 
bazier,  238  U.  S.  07,  78  [85  Sup.  Gt  678,  00 
U  Bd.  1204]." 

Again,  the  opInl<m  says: 

"It  may  be  that  brid[yards  in  other  locali- 
ties within  the  city  where  the  same  conditions 
«dst  are  not  regulated  or  prohibited,  but  it  does 
not  follow  Oat  they  will  not  be.  That  petition- 
er's business  was  first  in  time  to  be  prohibltod 
does  not  make  its  pn^tdtlon  unlawful.  And 
it  may  be^  as  said  by  the  Supreme  Court  td  the 
state,  that  the  conditions  justify  a  distinction. 
However,  the  inquiries  thus  suggested  are  out* 
side  of  our  province.'' 

The  United  States  Supreme  CSourt  also  held 
that  tbe  L(M  Angdes  <ndinance  was  not  viola- 
tire  of  section  1  oi  the  Fonrteoitb  Amend- 
ment to  the  federal  Oonstltatlou. 

[1]  There  can  be  no  doubt  but  tbat  tbe  en- 
forcement of  the  <Hrdlnanoe  will  work  a  bard- 
ship  upon  the  defradant  and  as  to  it  it  wlU 
occasi<m  some  financial  loss.  Uowerw,  it 
must  be  k^t  in  mind  that  the  district  in 
whldi  the  foundry  Is  situated  Is  residential  in 
its  diaracttf .  That  being  true,  the  estaUlsh- 
ment  of  Industrial  plants  within  it  would 
very  likely  deprive  the  many  owners  of  the 
use  and  enjoyment  of  their  pn^rty  for  the 
purposes  for  which  It  was  acquired,  or,  at 
least  ml^t  greatly  depredate  pn^i^^ty  val- 
ues by  rraiderlng  it  undesirable  as  places  for 
residence.  Under  the  drcnmetancefi  it-  would 
seem  the  police  power  would  extend  to  the 
needs  of  the  general  public,  and  tbe  power  to 
r^ulate  or  prohUiit  by  ordinance  an  invasion 
of  the  district  by  industrial  enterprises  ought 
not  to  be  questioned  on  the  ground  that  the 
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eidadon  of  an  tadnttrlal  pUnt  would  be  tlw 
taking  of  prqpgty  for  public  use  without  Just 
oompenaatlon.  In  n  iSattet  ot  A^llcatlon 
of  RnaseU  (Snp.)  158  N.  T.  Snpp.  162  a9l6) ; 
Town  of  Colttm  t.  Sa  Dakota  Central  Land 
Go^  25  S.  D.  S09,  126  N.  W.  607.  28  R.  A. 
(N.  8.)  122;  Re  Montgomery.  163  Gat  457. 
125  Pac.  1070.  Ann.  Cas.  1014A.  130;  Be  An- 
derson, 60  Neb.  686.  06  N.  W.  149.  5  Ann.  Obb. 
421;  Ex  parte  Iacj,  106  CoL  326.  41  Fae:  411, 
88  L.  R.  A.  640.  40  Am.  St  Rep.  93. 

As  we  view  the  ordinance  under  considera* 
tion,  It  operates  vnlformly  upon  aU  tdasses 
of  persons  similarly  situated  within  the  resi- 
dential district  created  by  It  The  district  de> 
fined  waa  not  arbitrarily  created,  per  was  the 
ordinance  passed  with  any  Intrat  or  design 
to  Injure  tlie  defendant  or  to  discrtmliute 
against  It  or  any  other  person  within  the  dl*> 
trict  who  ml^t  be  affected  by  its  provisions. 
Under  the  drcnmBtanoea  taereinbefcwv  pointed 
out,  we,  as  a  court,  could  not  mibstltnte  our 
Judgment  even  If  we  were  so  Inclined,  for 
that  of  the  board  of  city  commlsaloDers,  and 
thaa  exercise  legislative  fuuctlosiB  clearly 
theirs,  not  ours,  by  saying  the  district  In 
question  ought  not  to  have  been  created. 

For  the  reasons  assigned.  It  is  ordered  that 
the  Jndgmmt  entered  on  conviction  ot  the  de- 
fm^ant  In  the  district  court  be  affirmed.  Re- 
spondent to  recover  costs  of  printing  bri^ 

FRICK.  WEBSR,  OIDDON,  and  THUB- 
MAN,  JJ.,  oonenr. 

On  Application  fnr  Rdiearlng. 

CORFMAN,  C.  J.  Defendant  has  made  ap- 
plication for  a  rehearing.  Counsel  apparent- 
ly feel  much  aggrieved.  They  assume  that  the 
individual  members  of  the  court  have  not  giv- 
en the  case  the  thought  and  consideration  Its 
Importance  demands.  They  openly  assert 
that  they  "did  assume  that  the  court  or  at 
least  the  writer  of  the  opinion,  toould  read 
the  record  In  detail,  and  not  take  thingt 
agabiit  ua  merety  became  they  mioM  be  at- 
eerted  in  our  opponent^e  Mef."  (Italics  onrs;) 
This  court  may  commit  error;  its  written 
opinions  may  at  times  have  the  appearance  of 
adhering  too  doedy  to  the  argumffiits  and 
reasoning  of  counsel  for  one  litigant  as  op- 
posed to  another,  but,  be  tluit  as  it  may,  the 
court  as  a  whole  and  the  Lndlvldnal  members 
titoreof,  Indodlng  the  writer  of  the  (pinion  so 
severely  critldEed,  at  all  times  make  a  con- 
sctoitlons  Muleavor  to  be  fair  to  the  parties 
litigant  and  decide  questlfms  in  accordance 
with  the  record  submitted,  and  apply  the  law 
the  court  bdloves  to  be  applicable  thereta 

We  have  endeavored  to  discharge  our  da- 
ties  In  these  particalara  in  the  present  in- 
stanc&  We  may  have  been  inapt  in  our  state- 
ment of  the  facts;  onr  conclusions  of  law 
may  seem  ill-founded,  and  tba  language  em- 
ployed In  assigning  our  reasons  for  aniving 
at  them  may  not  appear  to  connsti  altogether 
logical,  but  nevertheless,  we  insist  we  en- 
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deavwed  to  pnpoly  dladuufB  oar  doty,  and 
It  seems  to  na  that  we  acted  advisedly.  We 
are,  however,  charged  wifli  taking  things 
agi^tnst  defendant  because  they  are  aaaorted 
in  the  brief  of  om^oalng  counssL  Ooonsel  for 
defendant  also  c(Hnplain  ot  onr  finding  that 
the  city  waa  not  advised  of  the  real  duuracter 
of  Otb  building  until  after  the  work  was  com- 
menced. Wa  still  think  tliat  finding  waa  a 
correct  one.  In  order  tliat  we  may  rdleve 
Oie  court  txom  any  appearance  of  raying  on 
respraidaiifs  brief,  vre<call  particular  atten- 
tion to  otmiplainlng  ODonael's  abstract  of  the 
record,  the  testimony  of  tbdr  own  witness, 
fL  Finkelstein,  manager  of  respondent  com- 
pany, which,  without  quallflcatlon.  reads: 

"X  think  tbey  started  to  excavate  for  tlie 
ftnmdry  aromd  April  1st  I  dictated  the  letter 
dated  April  2,  1917.  petition  No.  177.  for  the 
spur;  Oat  is  ray  signature  as  president.  I  do 
not  know  when  tiie  building  permit  was  obtain- 
ed; the  cootractore  were  to  apply  for  it  We 
never  petitioHed  the  Jtoard  of  eommittionerg  for 
permistion  to  erect  the  foundry  at  thi*  places 
nor  adoieed  them  that  we  were  going  to  do  to. 
I  tuppoee  the  firet  inHmation  ffcat  fksy  had  of 
it  wu  Kken  ioe  anltmiited  owr  peHihn  for  a 
•per.  AfUtr  Mat  iw  had  tomne  nepofioMoiM  tpitft 
th«  oUy,  sMi  a  Mt  Isfsp  the 
petittonr  (Italics  ours.) 

To  show  that  complaining  counsel  are  ab- 
solutely correct  in  their  abstract  of  the  rec- 
ord, and  also  that  they  may  be  convinced  that 
we  have  read  the  trauscript  and  are  not  af- 
firming the  findings  made  in  the  opinion  nor 
"taking  things  against  them  merely  because 
asserted  In  the  brief  of  opposing  counsel,"  we 
quote  from  the  transcript  (pages  KE,  53)  testi- 
mony of  the  same  witness: 

"Q.  Ton  never  petHloned  tiks  board  of  com- 
misaionera  tot  permission  to  erect  the  foundry? 
A.  No,  sir.  Q.  At  this  place?  A.  No,  sir.  Q. 
You  merely^  A.  Tum^  the  contract  over  to 
the  contractors.  Q.  The  contractors—  A. 
They  were  seppoeed  to —  A.  Ehitered  into  an 
agreement  witii  the  coatractors?  A.  Xe^  air. 
Q.  To  «ect  yon  a  building  at  this  place?  A. 
Xes,  ai.  Q.  For  a  foundry?  A.  Yes,  sir.  Q. 
And  up  to  that  time  you  had  not  consulted  with 
any  of  the  dty  offidals?  A.  Nc^  ilr.  Q.  The 
buUding  Inspector  or  any  «wT  A.  No,  dr." 

Again,  it  is  asserted  that  our  <^nIon  seems 
to  hold  that  the  matter  of  good  faith  of  the 
ctxnmissloners  is  made  Hie  test  as  to  whether 
the  ordinance  Is  arbitrary  or  discriminatory. 
We  did  take  occasion  to  say  tliat  from  the 
testimony  In  the  record  the  commissioners 
acted  In  absolute  good  faith.  Whether  or  not 
the  statement  was  pertlnait  to  tlie  Issues  In- 
volved, and  particularly  In  view  of  tiw  eon- 
tention  made  by  defendanfa  connsd  that  the 
ordinance  was  "nnreas<maMe  and  discrimi- 
natory," the  opinion  as  written  speaks  for  it- 
self. Aside  from  those  matters,  however,  this 
court,  when  so  disposed,  will,  nevertheless, 
feel  privileged  to  eommaat  on  the  conduct  of 
public  ofilcers,  wbwi  assailed  rli^itfully  or 
wrongfully  by  oonnsd  tvpcnrlng  before  It; 
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In  such  a  manner  as  we  (eel  tbe  record  be- 
fore OS  justifies.  OnpageSofaMinael'sbrlef 
they  nae  this  language  wtt2i  respect  to 
changes  made  In  tbe  ordlnanoe : 

"Tht  ordinance  was  bo  raw  on  its  face  that 
the  commiBsioD  deemed  it  Deceosarj.  In  order  to 
get  the  defendant,  to  amend  the  same  •  *  • 
These  changes,  while  evidently  sngge^dng  un- 
worthy motlTes,  which  may  not  he  material,  did 
not  make  the  ordinance  less  nnnasonable  and 
discriminatory  as  a  matter  of  fact,  and  dianged 
no  physical  situation  or  status." 

We  assure  counsel  that  the  record  on  this 
appeal,  together  with  th^r  petition  and  brief 
and  argnment  on  petition  for  rehearing,  hare 
been  most  thoroughly  andi  oons(dentlonsIy 
considered  by  all  members  of  the  court 

We  think  tbe  opinion  as  written  should 
stand.  Without  apology,  as  the  deliberate 
judgment  of  tbe  court,  and  therefore  the  peti- 
tion for  a  rehearing  la  denied. 

FRICK,  WEBBB,  GIDEON,  and  THUB- 
MAN,  JX,  ooDCnr. 


JONES  et  aL  T.  INDUSTRIAI*  OOBOflS- 
SION  OF  UTAH  et  aL    (No.  8412.) 

(Supreme  Court  of  Utah.  Jan.  SO,  1920.) 

Master  and  sebtant  «=:»363— EicplotI  on 
co-opebatitb  thbeshjkq  machine  ^'aqbi- 

CULTUBAL    LABOBEB"    WZTHZK  WOBXlOGn's 

CouPENaATiON  Act. 

Where  a  number  of  farmers  purchased  a 
threshing  machine  for  the  purpose  of  threshing 
their  own  grain  and  used  it  principally  for  that 
purpose,  such  primary  pnrpose  is  contKdling, 
and  BO  one  employed  to  aasiat  fn  threshing  op- 
erations is  an  agricultural  laborer  within  the 
Workmen's  Cwnpenaation  Act,  erw  though 
grain  of  others  than  the  ownees  of  the  machine 
waa  threshed. 

(Hdeoa  and  Weber,  JJ.,  dissenUnt. 

Original  proceedings  by  David  Jones  and 
others  tar  writ  of  certiorari  to  the  Industrial 
Commls^n,  to  rerlew  the  xvoceedings  of  the 
commission  in  awarding  compensation  for 
the'deadkaof  one  Joeeph  Hyrum  Bowl^. 
FlndlngB,  conduatmis.  and  award  ct  commls- 
slon  set  aside  and  annulled. 

Uonrer  Clnff,  of  Pzdto,  fbr  plalntltfa. 

Dan  B.  Shldda,  Atty.  Gen.,  and  O.  a  Dalby, 
James  H.  Wolfe,  and  H.  Van  Dam,  Jr.,  AasL 
Attys.  GeiL,  for  defendants. 

THUBMAN,  J.  Flalnttfb  have  aisled  to 
this  court  for  a  writ  of  certiorari  to  review 
the  prooeediuga  of  the  Industrial  Commission 
of  Utah  in  awarding  cmupenaation  for  the 
death  of  one  Joseph  Hyrum  Bowley,  whldi 
occurred  August  13,  IDIS. 

The  plaintUEs  were  the  owners  of  a 
threshing  ina<^ilne»'  and  Bowley  was  in  their 


employ  when  the  accident  oeeorrca  vbSA  re> 
suited  In  his  death.  The  defendant  commls- 
sloo,  amoog  other  thing%  ioond  tint  ttie  map 
chine  was  operated  primarily  for  the  parpose 
of  threshing  the  crops  ot  the  owners  of  tbe 
nuudiln^  Imt  inasmuch  as  ttmy  w«e  ^i^sr- 
Ing  to  thresh  the  crop  of  a  sou  and  renter  of 
one  of  the  owners,  and  did  fliresb  a  part  of 
said  crop  on  die  day  of  the  aocidait,  and  also 
threebed  for  the  puUio  during  the  eeaaon  of 
1918,  the  commlasloa  concluded  that  ttie 
ptaintUb  were  engaged  In  eommereial  thresh- 
ing, that  Bowley  was  not  an  agricultural 
labonr,  and  ttiat  tberafOre  oiMwensatloa 
should  be  awarded  to  Us  minor  dependents; 
and  ftineral  eTpenaas  allowed.  These  findings 
and  coticIusionB  are  chall^iged  by  plain  tiffs, 
and  they  Insist  that  the  commlasloa  waa 
without  Jnrtedlctlui  to  ma^  the  award. 

The  statute  expressly  exdudes  from  its 
operatlmi  "agricultural  laborers  and  tomestlc 
servants."  Oompi  Laws  1^7,  f  3111,  as 
amended  In  Session  Laws  1911^  p.  160. 

While  many  Qoestions  are  presented  by 
plaintiffs  for  our  oonslde ration,  the  only  quee- 
tion  that  need  he  determined  Is,  Wss  the  de- 
ceased, Bowl^,  at  the  time  of  bis  death,  em- 
ployed as  an  "agricultural  laborer"  as  that 
term  la  used  In  13ie  Woi^men's  C(»npensation 
Act?  If  be  wafl^  the  oommlasim  was  without 
jurtsdlctlfm  to  make  tbe  award;  It  he  was 
not,  the  findings  and  condnalons  of  the  com- 
miwston  are  unassailable. 

The  facts  pertinent  to  a  determination  of 
the  question  are,  in  substance,  as  follows: 
The  plaintifTs  are  all  farmers  reading  in 
Utah  county.  Several  years  ago,  having  suf- 
fered conaiderahle  inconvenience  and  loss  in 
failing  to  get  their  grain  threfEdwd  in  due  sea- 
son, they  conceived  the  idea  of  ox^ratlng 
together  In  tbe  purchase  of  a  machine,  as 
found  by  the  commlaeion,  primarily  for  the 
purpose  of  threshing  their  own  grain.  Dur- 
ing the  first  two  or  three  years,  while  paying 
for  the  ma(d^e^  they  did  considerate  thresh- 
ing for  the  public  After  that  they  did  less, 
flpd  limited  their  out^de  threshing  g^erally 
to  crops  lying  along  the  route  from  tbe  farm 
of  one  co-owner  to  another,  and  on  occaalona 
when  it  would  not  seriously  Interfere  with 
the  threshing  of  their  own  crops.  The  c<Hn- 
mlsslon  found  that  they  did  commercial 
threshing  for  the  public  during  the  season  ot 
1918,  but  the  undisputed  fact  is  it  was  not 
done  until  after  the  unfortunate  accident  to 
which  we  have  referred.  No  grain  whatever 
was  threshed  in  1918  until  after  the  death  of 
Bowley.  They  were  making  preparations  to 
thresh  oa  the  day  of  the  acddmt,  and  the 
deceased  was  assisting  In  the  preparations. 
He  was  sent  with  a  team  and  wagon  for  a 
tank  of  water  for  the  mgln^  and  was  in- 
structed not  to  ride  on  the  tank,  as  it  was 
considered  dangerous.  He  disregarded  the  in- 
struction, and  n<^  only  rode  on  the  tank,  but 
attempted  to  do  so  by  standing  thereon,  from 
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which  position  he  fell  or  was  thrown,  reeclt- 
ing  In  his  death.  After  hla  death  on  the  same 
4ay  plalntUto  proceeded  to  ttueah  ttu  grain 
of  one  GalTln  Ifddnun,  a  son  and  renter  oC 
Jamee  llddrum,  me  ol  the  owners  of  tlM  ma- 
China  Tba  grain  was  grown  cm  the  faxm  of 
■aid  ownM",  and  he  and  hla  son  resided  to- 
gethw  on  the  farm. 

After  the  aocldait  Oa  owners  oC  tbe  ma- 
chine^ acting  vpaa  legal  advlo^  procured  In- 
snranoe  under  the  ludnstrial  Act,  and  did 
more  or  less  cnstmn  work  during  tbe  remain- 
der of  the  season. 

The  owners  of  the  macfatoe  were  not  for- 
mally Mganlsed,  eSXber  as  a  corporation  or 
TtAuntary  asBodatlon.  Their  reepectlTe  In- 
terests were  denominated  "shares,"  each 
share  r^resentlng  a  cash  contribution  of  f  SO 
to  the  purchase  of  the  madilne.  Together 
they  employed  three  or  four  men,  who  were 
paid  by  the  owners  so  much  for  every  hun- 
dred bushels  threshed.  Tbe  owners  them- 
selves who  worked  on  the  machine  were  paid 
in  the  same  manner.  It  Is  contended  by 
plaintiffs  that  lees  than  four  men  were  em- 
ployed by  tbem,  but  we  are  of  the  oi^nlon  the 
commission  was  Justified  In  finding  otherwise. 

The  number  of  adjudicated  cases  respecting 
questions  analogous  to  the  one  here  pre- 
sented Is  exceeding  limited.  TUs  should 
not  be  a  matter  of  wonder  when  we  consider 
that  workmen's  compensation  laws  are,  In 
most  cases,  of  comparatively  recent  origin. 
We  have  found  no  case  substantially  Identical 
In  its  facts  with  the  present  case.  The  near- 
est analogy  we  have  been  able  to  find  are  cas- 
es in  whidi  threshing  machines  or  other  farm 
machinery  have  been  devoted  entirely  to  cus- 
tom work  for  the  community,  instead  of  be- 
ing used  principally  on  the  crops  of  those 
who  own  the  machine.  Even  as  to  those  cas- 
es there  is  a  marked  conflict  among  the  au- 
thorities. Some  of  the  cases  hold  that  when 
a  farm  machine,  each  as  a  hay  baler,  corn- 
shredder,  or  threshing  madilne,  Is  used  even 
for  custom  work,  the  business  la  farm  work, 
and  tbe  employes  employed  thereon  are  farm 
laborers.  Other  cases  take  the  contrary  view. 
We  find  no  case  whaterer  which  holds  that 
the  work  is  not  farming,  and  the  employes 
not  farm  laborers,  where  tbe  madilne  is  used 
primarily  by  the  owners  for  use  on  their  own 
farms.  The  cases  we  have  reviewed  holding 
that  where  machines  are  used  for  custom 
work  the  employes  thereon  are  not  farm 
laborers  are  as  follows: 

White  V.  Loades,  178  App.  DIv.  236,  164  N. 
T.  Supp.  1023,  in  which  It  is  held  that  a  man 
traveling  through  the  county  with  a  thresh- 
ing machine  and  stopping  at  different  farms 
to  thresh  grain  and  beans  is  not  engaged  in 
farming,  and  his  employes  are  not  farm 
laborers,  within  the  meaning  of  the  New  York 
Workmen's  Compai8atl<«i  Act  (OonsoL  Laws, 
c.  67). 

Vincent  v.  Taylor  Broe.,  180  App.  Div.  818, 
^fi&  N.  X.  Stq^p^  287,  in  whidi  tbe  court  seems 


IncUned  to  hold  to  the  same  effect,  although 
ttie  case  was  not  decided  on  acoonat  (tf  a  ds- 
feettve  neord. 

In  re  Boyer,  a  case  from  the  Appellate 
Oourt  of  Indiana,  117  N.  B.  607.  In  wht<di  tha 
facts  are  substantlaUy  similar  to  those  In  the 
Nflnr  Torfc  case  "first  above  dted  snd  the  bidd- 
ing ttia  same.  In  the  amrse  of  tbe  opinion, 
twwerer,  the  court  sa^ 

"If  fanners  generally  owned  threshing  out- 
fits and  were  in  the  habit  of  threshing  their 
own  grain,  and  the  claimant  had  been  employed 
by  ths  Cannws  to  sailst  in  the  wink  toresb- 
ing,  and  had  been  lajared  whUs  doing  snch 
work,  a  more  serious  qvMtioB  wonU  be  pre- 
sented." 

Miller  A  Iiux,  Ina,  v.  Industrial  Ace  Oom. 
of  Cal.  et  al.,  32  Cal.  App.  250,  162  Pat  651. 
This  case  can  be  more  easily  com^hended 
by  the  reader  by  quoting  two  paragriiphs 
from  the  headnotee  which  dearly  Indicate 
both  the  facts  and  the  law  aa  determined  by 
the  court: 

"One  employed  as  carpenter  and  foreman  in 
charge  of  the  constmction  of  a  cottage  for  em- 
ployes upon  (me  of  tbe  numerous  properties  of 
a  large  corporation,  chartered,  among  other 
thinm  to  construct  boiidingB  necessary  to  its 
busineH  and  whoae  business  had  for  years  in- 
cluded the  construction.  Improvement,  etc.,  of 
buildings  on  its  properties,  requiring  tiie  con- 
stant employment  of  carpenters  thereon,  was 
employed  In  the  'usual  course  of  tbe  trade,  busi- 
ness, profession,  or  occupation  of  his  employer* 
within  the  Workmen's  Compensation  Act. 

"Such  employ^  did  not  come  within  the  ex- 
press exclusion  of  section  14  of  the  Workmen's 
Compensation  Act,  as  one  mgaged  in  farm  la- 
bor,' uotwithstanding  tiie  .building  which  he  was 
engaged  in  constructing  was  npon  a  ranch  prop> 
erty  of  his  employe*." 

Shafter  Estate  Oo.  t.  Industrial  Ace  OcHn. 
of  Gallfomla  et  al.,  176  Oal.  622. 166  Pac  24. 
For  the  reasons  stated  In  the  ease  next  re- 
ceding, we  quote  from  thla  case  two  para- 
graphs of  the  syllabus: 

"Where  plaintlB's  decedent  was  employed  to 
patrol  defendant's  ranch  as  gamekeeper,  and 
was  aUlo  expressly  instructed  to  aid  defendant's 
lessees  In  killing  a  deer,  and  in  the  course  of 
the  hunt  he  was  accidentally  shot  b;  one  of  the 
lessees,  tbe  accident  occurred  in  the  course  of 
the  employment. 

"Workmen's  Compensation  Act  (Acts  1913, 
p.  279)  S  14*  excluding  from  the  beneficiaries 
thereof  'any  employe  engaged  in  farm,  dairy, 
agrieultnrd,  vltlcoltural  or  horticultural  labor, 
ui  stock  or  poultry  rairing,'  does  not  indude  a 
gamekeeper  employed  to  patrol  a  rancb  to  eject 
pofushers  and  to  aid  in  hunting  deer." 

The  CaUfomia  cases  can  hardly  be  said  to 
be  even  remotely  In  point  It  would  require 
an  exceedingly  strained  interpretation  of  the 
law  to  exclude  these  employes  from  tbe  oper- 
ation of  tbe  act  on  the  grounds  tiiat  they 
were  farm  laborers. 

Defendant  also  dtes  the  case  of  Anderson 
r.  Qlen,  Indiana  Industrial  Board  No.  3^ 


Digitized  by 


ntalt) 


JONIEB     INDtrSTBIAI.  OOMMISSIOiN' 

(187  P.) 


886 


as  the  same  appears  in  the  notes  to  iZ  N.  0. 
O.  A.  84.  This  case  is  pertinent  to  tbe  point 
that  when  a  person  is  employed  by  eraployen 
engaged  as  independent  cootractore  loading 
hay,  shredding '  fodder  and  filling  bIIos  as  a 
distinct  and  ind^>endent  business  tbe  em- 
ployte  are  not  farm  laborers. 

It  must  be  conceded  that  Indiana,  as  far  as 
its  Industrial  Board  and  Appelate  Oonit  are 
concerned,  is  wedded  to  the  doctrine  thus  an- 
nounced. Tbe  same  may  be  said  of  tbe  New 
Torfc  Supreme  Ooozt  KdOier  of  these  states 
has  determined  the  questton  In  its  oooit  of 
last  resort. 

The  foregoinis  cases  are  the  only  authori- 
ties for  defendant  that  hare  been  called  to 
our  attrition,  or  that  we  have  be«i  able  to 
find  in  onr  lndQ)endent  reeeareb,  that  are  In 
any  snbstantlal  sense  analogous  to  the  case 
at  bar.  On  tbe  other  hand,  (be  Oallfomia 
Industrial  Acddrat  Oommisalon  has  fre- 
qnently  passed  upon  tbe  qoestlon,  and  has 
consistently  adhered  to:  the  doctrine  Oiat  one 
employed  to  cerate  a  machine  used  as  a 
farming  Imi^emCTt  is  engaged  in  farm  labor 
even  in  cases  where  the  madiine  moves  from 
farm  to  farm  mgaged  in  custom  work  as  an 
independrat  business. 

Morris  T.  Spears,  1  Dedslons  Ind.  Aoc. 
Com.  of  Cal.  817,  Is  a  case  In  which  the  syl- 
labus, consisting  of  (me  paragraph  only,  bmc- 
ciu(!tly  states  both  the  facts  and  tbe  law: 

"Where  an  employer  owns  a  hay  press  which 
he  moves  from  farm  to  farm  baling  hay  on  con- 
tract for  tbe  owners  of  said  farms,  and  his  em- 
pIoy€  is  injared  while  worUng  on  the  hay  press 
on  a  farm  of  a  person  for  whom  hay  is  being 
baled  <m  contract,  soch  employ^  is  engaged  in 
farm  labw  at  the  time  ftf  his  injoiy,  and  his 
empUver  is  not  UaUe  under  the  Workmen's 
Oomp^uation  Insaranoe  and  Safety  Act." 

To  tbe  same  ^ect  are  Vincent  t.  Louts.  2 
Decisions  Ind.  Acc.  Com.  of  Cal.  163,  and 
Neimeyer  t.  Volger,  same  volume,  page  333. 
These  cases  are  hay-baling  cases,  in  which 
tbe  business  was  carried  on  in  substantially 
tbe  same  manner  as  in  the  case  of  Morris  t. 
Spears,  supra,  and  the  conclusion  of  the  com- 
mission was  the  same  In  ea.ch  case. 

Sylcord  T.  Horn,  179  Iowa,  936,  162  N.  W. 
240  (Supreme  (Tourt  of  Iowa)  is  a  case  in 
which  an  employe  was  engaged  in  the  opera- 
tion of  a  com  shredder  used  by  the  owner  as 
an  Independent  contractor  operating  the  ma- 
chine for  profit.  One  paragraph  of  the  syl- 
labus correctly  reflects  the  opinion  of  the 
court: 

"An  employ^  injured  while  operating  as  an 
ttigineer  and  laborer  a  com  shredder  for  an  em- 
ployer under  contract  with  a  farmer  to  do  such 
work,  was  a  'farm  laborer*  within  Workmen's 
Compensation  Act,  {  2477m,  exempting  from 
the  operation  of  the  act  an  employ^  who  ia  a 
farm  or  other  laborer  engaged  in  agricultural 
work,  the  fact  that  the  employer  was  an  inde- 
pendent contractor  (verating  a  com  diredder 
for  profit  being  fmmtfterial,  since  the  vOTd 
'agricultural*  means  psrtaiidng  to^  oonnected 


with,  or  engaged  In  'agriculture,*  wUeh  is  the 
Bcienoe  of  cultivating  tbe  ground,  especially  In 
fields  or  large  quantities,  including  tbe  preparer 
tion  vt  tbe  soil,  the  planting  'of  seeds,  the  rais- 
ing and  bamsting  of  crops,  and  the  rearing, 
feeding  and  managonent  of  live  stock ;  tillage 
husbandly,  and  farming." 

State  ex  rel.  Bykle  r.  District  Court,  140 
Minn.  S98,  168  N.  W.  130,  L.  a  A,  181SF,  198 
(Suprone  Court  of  Minnesota),  is  a  case  exact- 
ly in  point,  except  tbat  It  goes  further  than  Is 
necessary  in  support  of  plalnttfCs*  contention 
in  the  irresent  case.  An  emtdoyA  was  em- 
ployed on  a  threshing  machine  which  the  own- 
er and  employer  moved  from  place  to  {dace, 
threshing  grain  for  tlie  flarmws.  Ttie  «n- 
ploy^,  while  operating  the  machine,  was  tn* 
Jured.  He  asked  for  compensatlati,  and  the 
court  denied  him  rell^.  The  ofdnlon  of  the 
Supreme  Court  la  brlel^  but  strong  and  to  the 
point.  We  are  constrained  to  quote  it  at 
some  length,  as  It  reflects  our  own  views  in 
better  form  than  we  are  able  to  do.  After 
citing  one  or  two  of  the  cases  to  which  we 
have  referred,  the  court,  140  MUm.  398,  890, 
168  N.  W.  at  pages  130,  181(U  B.  A.  1918r. 
1^  says: 

"We  think  the  better  rule  is  to  hold  that 
plaintiff  is  a  'farm  laborer.'  The  fact  that 
plaintiff  was  not  in  the  employ  of  the  owner  of 
the  farm  is  not  controlling.  The  important  ques- 
tion Is:  What  Is  the  nature  of  the  work?  Tbe 
work  is  done  upon  a  farm.  It  Is  done  up<Hi 
farm  crops.  The  purpose  of  growing  the  crops 
is  to  provide  food  tor  consumption  or  maAet. 
Thre^ing  Is  as  necessary  in  order  that  the 
farmer  may  consume  or  market  tbe  crop  as  Is 
sowing  or  harvest  Surely,  the  man  who,  years 
ago,  threshed  grain  with  a  flail  was  doing  farm 
labor  as  much  as  tbe  man  who  cradled  the  grain. 
So  is  the  man  who  now  tbresbes  beans  with  a 
flail,  mie  fact  that  more  complicated  mechani- 
cal devices  are  used  in  this  ease  does  not  change 
tbe  diameter  of  the  work.  Mudi  farm  wozk  is 
d(me  by  the  use  of  Gomjdicated  machinery. 
There  are  tractor  plows,  self-binders,  and  even 
combination  harvester-threshers  by  means  of 
which  harvesting  and  threshing  are  done  as  one 
operation.  These  and  other  operations  may  be 
done  for  others  by  one  who  is  able  to  own  the 
more  complicated  and  expensive  machinery. 
But  it  is  all,  neverUieless.  farm  work,  and  the 
empl(vd  who  does  sudi  work  is  a  'fiinn  labofei* 
within  the  meaning  of  the  Compensation  Act. 
^y  other  rule  would  be  impractical,  and  would 
lead  to  discriminations  diat  could  not  be  toler- 
ated. Tbia  case  illustrates  this.  Suppose  the 
farmer's  hired  man  who  was  helping  plaintiff 
had  also  fallen.  Both  were  doing  the  same 
woric.  Surely  the  hired  man  was  then  a  'farm 
laborer.'  It  cannot  be  said  that  <me  was  a  farm 
laborer'  and  tlie  odier  was  not" 

In  the  Instant  ease  we  need  not  go  to  tbe 
full  extoit  to  whSdti  tile  Supreme  Court  of 
Minnesota  and  Iowa  and  the  Industrial  Ao- 
ddent  C<Hnml88l(m  of  CoUfomta  have  g<Mie, 
for,  as  manifestly  appears,  the  employers  in- 
oU  of  those  cases  were  engaged  la  custom 
work  for  tbe  farmers  <A  tbe  ccnnmunlty,  or, 
»  onr  own  Industrial  Board        it,  *y)oia- 
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merctfll  buslneaa."  There  Is  no  pretenae  Qiftt 
owners  of  the  machine  In  the  cases  referred 
to  parcfaased  th^  same  prtmarUy  for  their 
own  nee  as  farmers,  or  that  they  were  owners 
of  ftrms  npm  which  the  machtneB  could  be 
used.  Notwithstanding  this  the  courts  and 
commisslous  retored  to  held  that  they  were 
engaged  in  fanning  boslneas  and  thkr  eto- 
ployfis,  tbnn  laboiera. 

The  Ulnstratkm  made  by  the  Mlmusota 
court  In  the  dosing  aentmce  of  the  ezoerpt 
ai>OTe  quoted  exactly  fits  tlie  iweeent  caaa 
James  Meldmm  was  one  of  the  owners  of  the 
machine  In  queetlosL  He  also  owned  a  fimn. 
His  son  Oalyln  lealded  with  tabn  on  the  fam 
and  as  a  renter  was  Interested  In  the  grain  to 
be  threshed.  ORielr  grain  was  in  separate 
Btadv  on  the  farm.  Vie  positkn  of  defend- 
ants In  nqiect  to  the  bnalneBS,  In  tlie  last 
analysis,  logically  leads  to  the  conchudoa  that 
while  threshing  Oe  sta<^  belonging  to  the 
son  the  employte  wen  not  "agrlcnltnnl  la- 
borers" wltliin  the  meanhag  of  the  act,  and 
kbenton  were  entitled  to  compcfisatioa  at 
flie  emwnao  of  their  em^oyw,  but  ttiat  when 
they  turned  to  the  ata<^  belonging  to  the 
father  and  commenced  to  thresh  they  Im- 
mediately became  "agricultural  Ubamn," 
and  were  not  entitled  to  compensation.  Bncb 
an  Intopretatlon  of  the  meaning  ct  oar  In- 
dustrial Actv  in  the  <^lni(m  of  t2ie  court,  is 
Inadmissible  and  would  result  In  manifest 
discrimination  and  lead  to  inerltable  canfa- 
slon. 

It  ts  not  necessary  in  tba  present  caae^  ner 
la  it  our  intention,  to  go  to  the  ezteit  ttiat 
some  of  t^  cases  have  gon&  We  deem  it 
more  prudent  to  deal  with  audi  cases  when 
thegr  are  preaoited  for  our  consideration.  We 
bfOa,  however,  that  In  the  case  at  bar,  the 
onnmisslon  Itself  having  found  that  the  own- 
ers  of  the  machine  pnrdiased  the  same  pri- 
marily tot  the  porpoae  of  threshing  their 
own  grain  and  used  it  principally  for  tnat 
purpose,  snch  primary  purpose  becomes  con- 
trolling In  d^ermlning  the  nature  and  char- 
acter of  their  budnesa  within  the  meaning  of 
the  Industrial  Act 

For  the  reasons  stated  the  findings,  con- 
duslons,  and  award  made  by  t&e  defoidant 
commissIOQ  are  set  aside  and  annulled.  No 
costs  are  allowed  in  this  proceeding,  for  the 
reason  that  no  printed  brie&  woe  filed  or 
coots  of  a  similar  nature  incurred. 

COBFHAN,  O.  J.,  concurs. 

FRICE,  I  unhesitatingly  omcur  in  ttie 
conclusions  reached  by  my  Associate,  Mr. 
Justice  THURMAN.  The  statute  excepts  aU 
"agricultural  laborers."  The  eic^titm  In- 
cludes all  persona  engaged  in  the  pursuit  of 
agricnltur&  If,  therefore,  one  who  ts  en- 
gaged in  threshing  grain  whfcih  Is  produced 
upon  our  farms  is  engaged  In  agricultural 
work,  he  Is  not  within  the  proviBl<mB  of  our 
Industrial  Act  It  is  conceded  ^  the  Indus- 
trial Commission,  and  by  all  concerned  in 
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this  ivoceeding,  that  In  case  a  farmw  thresh- 
es his  own  grain  with  his  own  threshing  ma- 
chine he  and  all  others  who  are  a  wtoting  him 
are  engaged  in  agriculture,  and  are  thus  ex- 
cepted from  the  act  The  comndsskm,  how- 
ever, h^  that  wbm  grain  la  Huesbed  by 
farmers  or  others  for  toU  or  hire  the  owner 
of  the  machine  and  those  be  employs  to  help 
him  are  not  engaged  In  agriculture;  In  other 
words.  If  A.  i^tdies  bundles  to  a  thretfrtng 
machine  which  Is  owned  and  operated  by  a 
fanner  in  threshing  his  own  grain,  then  A. 
is  engaged  In  agriculture,  and  does  not  come 
wlth&i  the  ivoTlstmia  ot  the  act;  but  if  be 
pltcbea  bundles  to  the  same  machine  when  it 
is  used  for  Oreshlng  grain  for  toU  or  hire 
for  farmers  who  pay  toU,  thn  he  is  not  en- 
gaged in  agriculture  and  comes  within  the 
^wrlslcns  of  the  act  respecting  cnnprasattm. 
Accimling  to  this  ^enr,  it  la  not  the  naituie  of 
the  woA  whldi  dstenidneB  «ie^a  calling,  but 
that  is  detemlned  by  the  fact  that  the  wwk 
Is  dona  by  a  particular  peraon  and  la  com- 
pensated few  is  a  partiGalar  manner.  If, 
therefore,  a  farmer  purduuses  a  tractor  and 
gang  plows,  and  plows  his  own  Adds  there- 
with, be  is  engaged  In  agricolture.  but  If  he 
uses  tbB  tractor  and  plows  bi  plowing  his 
neighbor^  Adds  for  a  stipulated  price  per 
acre  he  Is  not  engaged  in  agriculture;  To 
so  luM  Is  to  maka  a  dlstlmtlinn  where  Uiwe 
is  no  dUtarenocb  and  atteiQpt  to  daasity  a 
calling,  the  classlflcatlon  of  which  is  purely 
axbltrary  and  without  a  proper  reason  or 
foundation.  In  my  Jodgment  the  threahing 
machine,  if  used  for  threshing  grain,  and  the 
plows.  If  used  to  plow  the  fftrmers'  fields, 
bowBoever  or  1^  wbomsoerar  used,  are  mere- 
ly agricultural  Implements  used  In  the  pur- 
suit of  iigrlcaltare  or  farming.  Moreover,  if 
a  dasslflcatlfni  ct  agricultural  laboren  is 
legally  permissible  without  discrimination.  It 
must  be  made  by  the  Legislature,  since  dassl- 
flcatlm  is  a  legislattve  and  not  a  Judicial 
function.  As  I  view  it,  thredilng  grain  pro- 
duced od  our  farms  or  randies,  in  the  nature 
of  things,  beitmgs  to  agriculture  Just  as  mudt 
as  plowing  these  farms  or  randies  does,  and 
If  is  utterly  immaterial  by  what  m^od  or  by 
whom  Uie  threshing  or  idowing  is  d«»e. 

Ttds  case,  in  prindple^  Is  entlrdy  dlfFeroit 
from  the  case  of  Chandlor  t.  Industrial  Gom- 
misslwi,  IM  Pac  1020,  recoitly  dedded  by 
tlds  court  In  that  case  it  was  sought  to  ex- 
cept an  employer  and  an  oni^oyfi  from  the 
proTlsioas  of  the  act  eadi  of  whom  belonged 
to  a  dass  which  was  dearly  Intended  to  be 
and  was  within  its  provisions.  It  was  ttiere- 
fore  not  only  pr(q>er,  but  was  neceaaary,  to 
apply  the  prorislons  of  the  act  liberally  so 
as  not  to  exclude  any  member  of  a  class 
which,  manifestly,  was  Intended  to  come 
within  the  prorlsltms  of  the  act  Here^  how- 
ever, the  reverse  Is  sought  What  is  attempt- 
ed here  Is  to  bring  an  em^oj6  within  the 
act  who  bedongs  to  a  class  whidi  is  ex^essly 
excepted  therefrom.  Again,  the  attempt  here 
la  to  segregate  agricultural  laberm  Into 
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claasee,  wUdi  may  not  be  aocoioidished  bj 
judicial  conetrnctlOD,  bat  If  permissible  at 
all  without  diacrimlnatlon  most  be  brought 
about  by  l^Blatlve  actioiL  But  It  Is  uised 
that  even  those  engaged  in  pitching  bundles 
to  a  threshing  machine  may,  under  obtain 
circumstances,  be  classified.  The  fx>ntentl<m 
Is  based  upCHi  the  ground  that  it  Is  possible  to 
classify  those  who  are  engaged  In  domestic 
work  such  as  house  and  window  (defining 
when  d<Kie  under  special  contract.  While  the 
question  of  who  are  and  who  are  not  "do- 
mestic serrants"  within  the  purview  of  the 
act  Is  not  before  us,  and  hence  may  not  be 
de<dded,  yet  it  Is  quite  dear  that  If  one  were 
engaged  In  house  and  window  cleaning  under 
a  special  cootract  be  would  necessarily  be  an 
independent  contractor,  and  hence  would  not 
come  within  the  proTldoos  of  the  act  Tb» 
Ijeglslatnre,  In  making  its  classlflcaticHi,  has, 
however,  used  the  comprebenaive  term  of 
"agricnltural  laborers"  in  referring  to  the 
class  now  under  consideration,  while  in  refer- 
ring to  the  class  »igaged  In  domestic  service 
it  has  used  the  restrictive  term  of  "domestic 
servants."  All  are  aware  that  one  jo&j  be 
engaged  In  house  and  window  cleaning  with- 
out being  a  domestic  servant,  while  we  also 
know  that  one  cannot  be  engaged  In  any  kind 
of  farm  work  without  becoming  an  "agiicul' 
tural  laborer."  That  term  would  apply  even 
to  an  Ind^Kodoit  contractor  engaged  in  farm 
worfe. 

It  Is,  howevOT,  further  said  ^t  ^e  de- 
ceased was  not  oigaged  In  pitching  bundles, 
and  hoice  it  seems  to  be  assnmed  he  is  cover- 
ed  by  the  act  If  that  vmre  so,  then  instead 
of  dividing  tiiose  engaged  in  threshing  grain 
Into  two  classes,  as  was  done  by  the  com- 
mlssifm,  they  would  have  to  be  divided  Into 
three  (^sses.  In  making  that  contention, 
ther^ore,  the  difficulty  is  Increased  rather 
than  solved.  The  fact,  however,  still  rwnains 
that  If  agricultural  laborers  may  be  classified 
it  should  be  d<Hie  by  ttie  Legislature  and  not 
by  the  courts. 

QTDWO^t,  J.  (dlseentin^.  It  appears  wltti- 
out  eontradlctlon  that  cai  the  date  ct  the 
aocfdnt  tbe  dseeasBd  and  oth»  w(»AmeQ 
vren  engaged  in  taUug  I3ie  wfnMnft  ta  qoes- 
tlou  fAHu  tile  tfMd  whne  tt  had  remained 
dnrfaiff  tb»  winter  mootbs  and  wer«  making 
Ibe  necessary  repairs  tbereon  for  the  season's 
work.  The  deceased  liad  beea  emi^f^ed  to 
accompany  the  madilne  as  a  pitcher.  On  the 
day  In  aaeBtku  he  was  assisting  In  the  re- 
pair w(^,  as  above  Indicated. 

Am<mg  other  things,  the  craimlaston  £oand: 

**rbt  pltdiers  were  men  employed  to  throw 
grain  into  the  machine.  They  traveled  witlt 
tike  machine,  were  paid  by  the  madiine  emn- 
pany,  and  vrare  under  the  supsrrislmi  d  the 
foreman,  all  receiving  pay  mi  a  pwcratage  ba- 
sis of  the  amount  threshed.  In  case  ttie  toll 
taker  failed  to  collect  all  ttdls  due,  the  machine 
crew  were,  neverthelesa^  paid  for  actual  work 


pwformed,  while  the  co-owners  suffered  the  loss. 
It  appears  that  In  no  case  during  the  Beeson  of 
1918  did  the  fanner  furnish  pitchers;  also 
pitchers  were  expected  to  assist  in  moving  and 
setting  up  the  machine." 

The  provisions  of  the  Workmen's  C9ompai- 
satlott  Act  In  force  at  the  time  of  the  ao 
(ddoit  BO  Ctr  as  material  to  the  question  un- 
der dtscnsBim,  are: 

*^e  term  'employfi,*  'workman/  and  'opera- 
tive,' as  used  In  this  tiQ^  shall  be  construed  to 
mean: 

"1.  •  •  • 

"2.  Every  person  except  agricultural  laborora 
and  domestic  aervants  in  the  service  of  any 
perstm,  firm,  or  ravporatkm,  employing  foor  or 
more  workman  «r  opwatlvfls  ragglailj  la  tike 
same  business.'* 

Gomp.  Laws  IBIT.  |  Sill. 

TTnder  the  findings  ot  the  comadBBUm,  and 
as  abundantly  suptwrted  by  the  testimony, 
the  deceased  was  onployed  by  the  threshing 
machine  company,  and  was  In  no  way  under 
the  ditectl(«  (w  orders,  of  the  owner  ot  tba 
farm.  He  was  not  emidoyed  to  do  any  of 
the  usual  labor  required  <tf  a  Hna  hantL 
His  sole  duty  seems  to  have  been  to  assist  the 
owners  of  the  threshing  iDa(dilne  In  opoadng 
such  maclilne.  Hie  t«m  "agricultural  la- 
borers," ocmsidered  In  its  most  oomprehoulTe 
senses  might  oondstenUy  be  ctmstrued  to 
embrace  (me  oigaged  as  was  the  deceased. 
The  obJe<^  of  the  goieral  sict  and  the  {Arase- 
ology  of  the  section  tmder  consideration,  how- 
ever, do  not  warrant  such  Interpretation. 
The  language  excluding  axu^h  laborws  frcsn 
the  general  class  mentioned  In  the  act  is 
contained  In  an  exception.  Without  sudi  ex- 
cepQcsi,  undoubtedly,  all  agricultural  laborers 
would  be  entitled  to  the  b^eflts  of  the  act 
"We  are  led  to  the  general  rule  o£  law  wfal(^ 
has  always  prevailed,  and  become  consecrated 
almost  as  a  maxim  In  the  interpretatitm  of 
statutes,  that  where  the  enacting  clause  Is 
general  in  its  language  and  objects,  and  a 
proviso  is  afterwards  Introduced,  that  proviso 
Is  construed  strictly,  and  takes  no  case  out  of 
the  enacting  clause  whI<A  does  not  fall  fairly 
within  Its  terms.  In  short  a  proviso  (urves 
spedal  exceptions  only  ont  of  the  enacting 
clause;  and  those  who  set  up  any  exertion 
must  establish  It  as  b^g  within  the  words 
as  well  as  within  the  reason  thereof."  U.  S. 
V.  Dickson,  15  Pet  166,  10  L.  Ed.  6S9.  The 
office  at  a  proviso  and  of  an  exception  to  a 
general  statute  Is  similar  and  subject  to  the 
same  rules  of  constm(tion  rei3>ecting  the 
meaning  of  such  proviso  or  excepthm.  Black, 
XntefpreUtlon  of  Laws  (2d  Ed.)  a  XLl  It 
is  provided  by  Oomp.  Iawu  titah  1817,  | 
6839: 

'The  revised  statutes  estaUish  the  law  of  this 
state  *  *  *  and  thcdr  provUons  •  •  • 
are  to  be  liberally  eonstrned  with  a  view  to  tf- 
fect  the  objects  of  the  statatss  and  to  promote 
justice."  (Italics  mineO 
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Admltteiny,  the  object  sought  by  the  Indus- 
trial Commission  Act  Is  to  Insure  to  employes 
engaged  In  the  Industries  of  this  state  com- 
pensation for  accidents,  and  also  compensa- 
tion to  tbe  dq>Kidrat8  of  snch  employes 
where  death  la  caused  by  aoch  accidents. 
The  state,  as  well  as  depeodenta.  Is  Tltally 
Interested  in  having  such  compensation  paid. 
Reteuna  r.  Ind.  CTom.,  186  Pac.  D36.  I  am  of 
the  opinion  that  by  the  exception  the  Intent 
of  the  Legislature  was  to  exclude  only  such 
laborers  as  are  connected  with  the  everyday 
or  ordinary  operation  of  the  farm;  that  Is, 
any  <Hie  employed  to  p^form  the  usual  work 
required  on  a  farm  owned  or  operated  by 
some  one  In  the  actual  business  of  farming. 
■The  purposes  sought  by  the  act,  and  the 
phraseology  empl<^ed  in  expressing  the  In- 
tent of  the  IiQ[lBlatare,  warrant  bxuA  ow- 
atmctlrai. 

It  Is  suggested  in  the  concurring  opinion  of 
Mr.  Justice  FRICK  that  any  one  pitching 
bundles  to  a  threshing  machine,  whether  em- 
ployed by  the  farmer  or  by  the  owner  of  a 
machine  doing  commercial  threshing,  Is 
nevertheless  In  the  same  woi^,  and  must  be 
Included  within  the  exception.  Ttmt  does 
not,  In  my  judgment,  necessarily  follow,  nor 
Is  it  controlling.  To  illustrate:  Take  the 
facts  In  one  of  the  cases  relied  upon  by 
counsel  for  plalntlft— Rbeam  v.  Whartcm,  2 
Pa.  Work,  Com.  Board,  326.  In  that  case  the 
deceased  was  employed  by  the  defendant  who 
was  engaged  exclusively  In  farming.  At  t^e 
time  of  the  acddwt  the  deceased  was  driylng 
a  team  and  wagon  loaded  with  lumber  to  be 
used  In  constructing  a  new  oorncrlb  m  (me 
of  the  farms  owned  by  the  defendant.  The 
claim  was  disallowed.  The  commlssioa  hdd 
that  the  deceased  was  engaged  as  a  farm 
laborer.  I  doubt  If  any  one  would  owtend 
that  If  the  deceased  luid  been  oigaged  by  an 
Independent  CMitractor  who  bad  ^reed  to 
construct  a  comcrlb  im  (me  of  defendant's 
farms,  he  would  hare  be^  considered  a  farm 
laborer.  NeverOi^^  be  would  have  heea 
engaged  In  the  Identical  woriE  he  was  doing 
at  the  thne  of  the  accideat  I  appr^end  that, 
it  could  not  be  succiessfal^  maintained  before 
any  court  that  any  one  onployed  by  anoHier 
engaged  in  going  from  house  to  house  (iterat- 
ing a  vacuum  cleaner,  or  washing  windows, 
where  the  contractor  was  under  contract  to 
dean  carpets  and  wash  windows  of  a  falnQy 
residence,  and  such  onployfi  was  Injured 
while  engaged  In  audi  work>  such  Injured  em- 
ploye woold  fall  within  the  exception  as  a 
domestic  servant  Cleaning  carpets  and 
waging  windows  is  work  essential  to  and 
Intimately  conne<rted  with,  and  part  of  the 
necessary  worls.  In  maintaining  a  home,  and 
is  work  that  may  be,  and  usually  Is,  perform- 
ed by  either  the  housewife  or  domestic  serv- 
ant No  reason  is  glvoi — not  even  suggested 
—whereby  It  Is  wmclnded  that  the  Legisla- 
ture in  the  exception  ander  consideration 
used  the  term  "agricultural  laborers"  In  a 
comprehoislve  ssnse  and  "domestic  sorants" 
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In  a  limited  or  restricted  aense.  BoOi  an  In- 
duded  in  the  exception  to  the  general  tAaaa 
mentioned  In  the  statote. 

nie  nature  of  ttte  gmeml  eoqiloyment,  In 
my  Judgment,  larg^.  If  not  wholly,  deter- 
mines the  dass  to  whldi  the  emp^oyft  belongs. 
In  the  presmt  case  the  deceased,  at  tlw  mo- 
mmt  of  the  acddoit,  was  not  pltdilng  bun- 
dles Into  the  machine — on  die  contrary,  he 
was  driving  a  team  hauling  a  tank  partly 
flUed  with  water.  TbB  work  of  haulli^  water 
may  or  may  not  be  agricultural  worfc.  It  is 
govwned  and  depends  upon  the  general  em- 
ploymoit.  Any  one  employed  to  do  general 
farm  work  may  well  be  held  to  be  engaged 
in  i^rricolturat  labw  while  hauling  water  for 
stock  or  other  farm  purposes.  On  the  other 
hand,  one  employed  to  haul  water  for  the 
purpose  of  running  an  engine  to  <^rate  a 
drill  b(H*ing  for  oil  oa  the  same  farm  would 
not  be  an  agricultural  laborer.  Tlie  work  Is 
identical,  and  the  same  means  are  emidt^ed 
in  both  cases. 

The  majority  optnltm,  as  I  understand  It 
distinguishes  the  plaintiffs  In  tills  case  from 
parties  engaged  strictly  in  commercial  ttar^- 
Ing.  In  my  judgment  the  facts  do  not  war- 
rant such  distinction.  The  outfit  was,  n<^ 
owned  In  equal  shares  by  the  plaintiffs. 
One  of  the  parties  owned  at  least  12  shores, 
another  6,  and  stUl  others  only  1.  Eacb  own- 
er paid  the  same,  par  bushel  for  Oireahlng 
bis  grahi  u  a  nonowiiw  did.  At  the  end  of 
the  8eaB<Hi  any  profit  was  i^twated  to  the 
sevwal  owtttts  as  rq^reeented  by  the  numbw 
of  shares  h^  In  the  enterprise;  that  is,  eacb 
man  reccAved  Us  part  of  the  luroflt  accralag 
to  the  ccxnpany  according  to  the  invastment 
made.  Ai^rently,  a  strictly  oonunndal  ear 
terpris&  The  fact  that  thla  machine  h^^en- 
ed  to  bo  owned  by  a  number  of  farmers  ta» 
in  my  Judgment,  wholly  ImmatNiaL  If  a 
nomb^  of  farmers  jointly  and  equally  owned 
a  machine  for  threshing  Qieir  own  grain,  and 
each  furnished  the  necessary  help  to  thresh 
his  grain,  a  diflwent  question  would  be  ih«- 
sented.  TbSa  reootd  pressDti  no  socfa  qiie»- 
tion. 

The  following  cases  are  dted  In  Biq>port  of 
the  views  Indicated:'  White  v.  Loades,  178 
App.  DlT.  236,  164  N.  T.  Suppi  1023;  Vincent 
V.  Taylor  Bros.,  190  App.  Div.  818,  168  N.  T. 
Supp.  287;  O.  Lk  Shafter  Estate  Oo.  In- 
dustrial Acc;  Com.,  176  Cat  CSSt,  166  Pac.  24; 
Miller  &  Lux.  Inc.,  v.  Industrial  Aoc;  Oom., 
32  Oal.  App.  260,  162  Pac.  651;  In  re  Bayer 
(Ind.  App.)  117  N.  a  607. 

Tbe  itillngs  of  the  OaUfomla  conuntebm 
are  dted  In  t±ke  majority  oplnUm.  Tbej  luAd, 
broadly,  that  threshing  grain  by  farmen^ 
whether  tot  themselves  or  otbus,  Is  asrlcul- 
toral  labor,  an  extreme  to  wbldi  few  comr 
missions  and  fewer  courts  have  gone.  On  the 
other  hand,  the  Iowa  commission  has  held 
that  parties  grinding  sugar  cane  for  fannoig 
are  not  agricultural  laborers.  If,  however, 
decisions  by  compensation  or  Industrial  insnr^ 
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ancB  oommlssiouen  are  to  be  r^arded  as  per- 
suasive tben  Is  no  nason  ft»*  r^ecdiv  the 
dadslon  osC  the  Utah  commlcslon  In  flie  pres- 
ent case.  The  Industrial  OonuniBBloii  of  Utali 
taaa  made  a  atndy  oC  candlttcou  in  tbia  etate; 
It  baa  made  a  snrr^  of  Oie  Indnstrtal  atbia- 
tion  here,  me  Industrial  OemmiaBion  law  is 
of  reoant  eoactment.  The  present  eonunteton 
ccmstltate  tbe  first  aroolntees  to  snAi  body. 
They  were  resMents  <rf  tlie  state  at  the  time 
of  the  okactment  of  tbe  law;  ther  were 
famlUaz  with  the- propaganda  In  tevor  of  Ita 
oiactment;  ttu7  w«e  familiar  with  its  leglS' 
latlTe  history,  and  woe  oonvnaaat  wltti  the 
public  dlBcosrfona  and  ddbates  that  preceded 
lts»uctment  In  determining  a  <nwM10D  Uke 
tbe  ooe  in  this  case,  ooncededly  (dosc^  and 
one  that  may  be  termed  "a  border  line  case^" 
the  opinion  ot  our  (wmmlasloners  Is  ntlUed 
to  serloas,  If  not  Undlng,  considaatlon. 

I  am  aothOTlxed  to  say  that  Mr.  Juatloe 
WEBBB  concurs  In  this  dissent. 


In  n  NOBXH  UNIT  IRR.  DIST.  IN  JEP- 
FBKSON  OOUNTT.* 

GABD  et  aL,  Board  of  Directors  of  the  North 
Unit  Irr.  Diat.,  v.  HENDERSON  et  al. 

(Supreme  C3ourt  of  Oregon.   Feb.  17,  1920.) 

1.  CoNBrmmonAL  law  «»205(2),  206(5)  — 
Watbrs  and  wates  ooussbs  «=3216— Lui- 

mifG  BIGHT  TO  von  OS  IBStJIKG  BONDS  OF 
mRIQATIOIf  IHBISIOT  NOT  A  DXPBITATIOir  OF 
PBITJLE0E8. 

Laws  1917,  p.  7fE2,  |  29,  relating  to  the 
Issuance  of  bonds  by  an  irrigation  district;  and 
allowing  every  owner  of  one  acre  of  land  or 
more  to  vote,  is  not  invalid  as  violating  Const, 
art  1,  S  20,  and  Const  U.  S.  Amend.  14,  |  1, 
as  depriving  smaller  landowners  of  egoal  privl- 
legee  and  immunities. 

2.  NnWBPAPBBB  ^9»e  —  PnnUOATION  Ain- 
DATIT  SDniCIBMT,  IHOVQH  HSVBLT  ALLEO- 

nra  NKwePAPm  was  onx  of  okkesax.  cxb- 

CULAXtON. 

Ad  affidavit  setting  forth  publication  of  no- 
tice of  an  election  to  issue  bonds  of  an  irriga^ 
tion  district,  which  was  in  the  form  used  under 
L.  O.  L.  3  58,  prior  to  the  enactment  of  Lews 
1817.  p.  461,  defining  the  term  "newspaper"  and 
declaring  that  it  shall  apply  only  to  papers 
containing  certain  amount  of  printed  matter, 
and  having  a  specified  oumber  of  subscribetB,  is 
sufficient^  though  it  merely  alleged  that  the 
nei^aper  was  one  of  genual  drculatitHi. 

3.  Waters  and  wateb  coubses  €=»230(1)  — 
Affidavit  of  publication  of  notice  of  is- 
suance OF  IBBIOATIOIf  DISTBier  BONDS  SUF- 
FICIENT, THOUGH  FAILING  TO  8TATB  AlCOUNT 
OF  PUBLICATION  CHAEGE. 

Though  Laws  1918,  pl  11,  fixing  legal  charg 
aa  for  the  publication  of  notice  and  summons, 


declares  that  affidavits  of  proof  of  palUeatloB 
aball  state  Ae  amount  of  tiie  charges,  tbe  pu> 
pose  <tf  the  act  was  mer^  to  prevent  over- 
charge^ and  an  affidavit  of  notice  of  publication 
of  an  election  for  the  issuance  of  irrigation 
bonds  is  not  Invalid  because  ft  failed  to  state 
the  amount  paid  the  publisher,  the  act  author* 
iaing  the  Issuance  of  bonds  providing  that  no 
irr^ularity  which  ^  not  Injuriously  affect 
Hm  rights  of  the  partlea  shell  be  r^arded. 

D^rtmoit  2.  ' 

Appeal  from  Glrcnlt  Ooart,  Jefferson  Coon- 
ty;  T.  E.  J.  Duffy,  Judge. 

Proceedings  by  H.  W.  Oard  and  others 
acting  as  directors  of  the  North  Unit  Irriga- 
tion District  in  JeCterson  County  against  Fer- 
ry Henderson  and  others,  landowners,  assess- 
iqent  payers,  and  interested  parties,  who  pro- 
tested against  a  b<md  Issue,  ete.  From  a 
Judgment  of  cmflnnationi  protestants  appeal. 
Affirmed. 

This  is  a  proceeding  loought  by  the  dl- 
rectors  of  the  North  Unit  Irrisation  District 
in  J^ersoa^connty,  under  the  prorlsloiis  of 
cdiapter  307  ot  tbe  Laws  of  1917,  to  procure 
a  confirmation  of  an  eleetl<m,  autboriUiv 
the  Issuance  of  InlgatltHi  bonds  of  that  dis- 
trict, to  the  amount  of  9B|000,000  (five  mil- 
lion dtrflara).  The  organiaatl<»  of  this  dls- 
trlct  was  before  the  court,  and  Uie  organiza- 
tlm  of  tbe  district  held  Talld,  In  'Links  t. 
Anderson,  86  Or.  S08,  168  Fac.  eOS,  1182. 

After  OTganlzatlon,  an  Section  was  hdd 
and  boaOa  were  Toted  to  the  same  amount  as 
In  the  present  proceeding.  That  elertlon  was 
contested  and  was  before  this  court  In  Gard 
V.  Peck,  91  Or.  38,  178  Pac.  190,  where  It 
was  declared  Invalid  by  the  decree  of  this 
court,  upfHi  the  ground  that  the  notice  of 
election  had  not  been  published  -tor  the  time 
required  by  the  statute.  After  that  dedslmi 
the  directors  proceeded  to  call  a  second  elec- 
tion, at  which  the  bonds  were  again  author- 
ized by  a  note  of  236  to  100.  This  proceed- 
ing was  then  brought  by  tbe  directors,  in  the 
circuit  court  for  Jefferson  county,  to  have 
the  proceedings  confirmed.  Tbe  aiH>eIlaDts 
appeared  at  the  hearing  and  protested  the 
proceeding.  There  was  an  order  and  de- 
cree confirming  the  election  aud  authoriz- 
ing the  Issuance  of  the  bcmd^  from  whli^ 
the  protestants  appeaL 

W.  P.  Myers,  of  Bend,  for  appellants. 

Lewis  H.  Irving,  of  Madras,  and  John  K. 
KoUock,  of  POTtland  (W.  H.  Wilson,  of  The 
Dalles,  on  the  brief),  for  re^ndents. 

BENNETT,  J.  (after  stating  tbe  facts 
as  above).  There  are  onl]^  two  qnesti<as 
presented  by  the  brief  of  appellant:  Flrs^ 
Is  the  act  of  the  191T  Legislature,  authoriz- 
ing these  b(Hids,  and  especially  section  29 
of  the  same,  fixing  the  quallflcatlrai  of  vot< 
airs,  constitutional?  Second,  were  the  proofs 


QSsFOr  othsr  cams  see  same  toptc  aod  KET-NUMBEB  in  all  Key-NumlMreA  Dls«eU  sad  ladexea 
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o£  publication  at  Uie  nottOB  of  «llflCtlon  nit- 
fldeat? 

[t]  Tbe  above  aectloii  iworldai: 

"Section  28.  QuaUficaticm  of  VoUn.  Tbs 
tono  'owner  of  land,*  or  'dectw.*  wed  In  tUi 
Mt,  ihall  include  •rery  peraon,  male  or  female, 
over  tbe  ace  <tf  twenty-one  yean,  wbetbw  a  z«a- 
ident  of  the  diatrict  or  state  or  ao^  who  is  f 
b(ma  fide  owner  of  one  acre  or  more  of  land  silt 
uate  within  the  diatrict  and  whose  name  appears 
on  the  last  assesament  roll,  or  who  is  the  holder 
of  an  oncompleted  title  or  contract  to  purchase 
state  or  Carey  Act  lands.  Entrymen  upon  pulH 
lie  lands  of  the  United  States  shall  be  consid- 
ered as  landomMfs  for  the  purpose  <tf  this  act. 
and  diall  be  qnalifted  petitioners  tm  the  OEcan- 
isation  of  an  irrigation  district,  and  shall  Am 
all  the  priTilcges  and  obligations  of  landowners 
within  tbe  district,  includtog  the  right  to  vote  or 
hold  office,  subject  to  the  terma  of  the  act  of 
OoDgress  entitled  'An  act  to  promote  reclama- 
tion of  arid  lands,*  approved  August  11,  1016. 
'  "Any  corporation  shall  be  entitied  to  rote  as 
a  single  landowner  through  any  officer  or  agott 
duly  authorized  In  writing  nnder  the  seal  of  the 
corporation.  Any  gnardian,  administrator  or 
executor  anthorised  to  act  as  mA  of  a  p«r^ 
son  or  estate  owning  land  within  the  district 
shall  be  considered  a  landowner  for  the  par- 
poses  of  tills  act,  where  the  owner  in  lea  is  not 
otherwise  entitled  to  vote." 

It  la  urged  that  tt»  above  proTlakui,  di»- 
qualUjiiig  the  aniaU.  landowner,  wbo  owns 
less  than  an  acre  of  land.  Is  in  owfllct  wltb 
section  20  oC  article  1  of  the  Oonatltiitloa  of 
the  state  ot  Onsm,  proTidlng  tha^  "no  Um 
shall  be  paaaed  gran  ting  to  any  citizen  or 
<daas  of  dda^is,  ptivilesea  or  imnninittoe 
which,  upon  the  same  tenna,  aball  not  equal- 
If  Mcas  to  all  dtlwtts,"  and  aectloa  1  <a 
article  14  of  the  OonaUtutlon  of  the  United 
States,  ctntalnlnc  a  triM^nar  ivoTialML  Slml* 
lar  laws  have  always  been  upon  the  statute 
books  of  nearly  aU  tlie  states,  and  have 
nevw  been  to  be  In  violation  q£  rimilax 
owatltatumal  provlsiooa.  Theii  coastitatioo- 
aUty  In  this  regard  was  fully  upheld  by  the 
Supreme  Oonxt  of  Hie  United  States  in 
Minor  V.  Happenett,  31  WalL  162,  22  L. 
Ed.  627,  in  which  it  is  pointed  out  that  at 
the  v«ry  time  of  the  adoption  ot  the  federal 
Oonatltutloik  neariy  evoy  state  had  limited 
tbe  >1|^  to  vote  to  taxpayers,  and  In  many 
of  the  states  the  voter  bad  to  own  land  of 
a  certain  value.  In  Maryland  and  North 
and  South  Candina,  tbe  freehold  moat  have 
amounted  to  at  least  SO  acres.  In  our  own 
state,  it  has  been  directly  held  that  in  tbe 
matter  of  road  district  (as  well  as  8<4iool 
districts),  the  Legislature  may  make  the  own- 
ership of  real  property  a  qnaltflcaticm  for  the 
light  to  vote.  Oregon  lMmb«  Co.  v.  Coos 
Oonnty,  71  Or.  462,  1«!  Pblc  875;  Belrl  v. 
Columbia  County.  73  Or.  107,  144  Pac  487. 
There  is  no  difference  in  prlndide;  and  It 
Is  clear  that  tbe  provision  in  this  act,  that 
the  ownership  of  as  much  as  an  acre  of  land 
was  a  necessary  qualification  of  tbe  right  to 
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vote,  was  not  a  vlolatloo  of  the  eonstltatlfKi- 
al  prorlaiOD  referred  to.  Time  was  some 
doubt  at  one  time  as  to  wbettier  sndi  goaU- 
flcations  ot  tlie  right  lb  vote  In  tbls  dass  of 
election  might  not  be  in  conlUcfc  with  secs 
tloQ  2  of  article  2  of  the  state  Oowtltntlon. 
Xffovlding  for  tbe  qnaliltcations  of  voters  at 
elections,  bat  this  donbt  has  been  resolTed 
by  the  dedalmu  of  Ode  eonrt  In  the  cases 
of  Or^(«  Tlmbsr  Oa  t.  Ooos  County 
and  T.   OolnmUa   County  already 

referred  to.  This  very  law  has  been  fre- 
quently before  tbe  courts,  in  this  and 
other  proceeding  and  has  been  tadUy  up* 
hrid.  Links  .  Andneon,  snpn ;  Oard  v. 
PedE,  Bopra;  Banley  r.  Irrigation  Dlst,  ISO 
Pac.  724;  Id.,  182  Pac  508.  Hbe  deddon  of 
tbe  court  btAaw,  b<dding  tbe  act  otmstltatlca' 
al,  was  not  error. 

[I]  Section  SB;  Lb  O.  Ih  (niglnally  read 
as  follows: 

"All  legal  notices,  summons,  dtations,  and  le- 
gal advertisements  of  any  description  now  re- 
quired, or  which  amy  hereafter  be  required  by 
law  to  be  pnUished,  m^  he  pnUIshed  in  any 
weekly  or  dally  newspapw  of  general  circula- 
tion publiafaed  in  the  county  where  the  action, 
suit,  or  other  proceeding  is  pending,  or  is  to  be 
commenced  or  had,  in  which  such  notice,  sum- 
mons,  citation,  or  other  adTertiaement  is  requir- 
ed to  be  given ;  and  if  there  be  no  radi  paper 
published  in  such  county,  then  In  the  weekly  or 
dally  newspaper  of  general  drculation  published 
nearest  to  tiie  county  seat  of  the  oonnty  in 
which  BQch  action,  aoit,  or  other  proceedbig  is 
pending,  or  is  to  be  commenced  or  had ;  provid- 
ed, however,  that  if  there  be  more  than  one  news- 
paper fulfilling  the  requirements  of  this  sectioa 
in  which  any  such  legal  notice,  summons,  dta.- 
Uon,  or  legal  advertiaemeQt  of  any  description, 
including  notices  of  sheriff's  sale,  might  be  law- 
fully published,  thai  the  plaintiff,  or  moving 
party  In  the  action,  suit,  or  proceeding  shall 
have  the  ezelnslve  right  to  designate  in  whidi 
of  snch  qualified  newspapers  sndi  legal  notice 
summons,  dtation,  notice  of  sheriff's  sal^  or 
other  l^al  advertisement,  diall  be  poblisbed.** 

Chapter  240,  Laws  1017,  amended  this  aeo- 
tiofi  by  adding  thereto: 

*Tb»  term  *new8paper*  as  used  in  tide  section 
■hall  refer  and  apply  to  only  sndi  newspapers 
ot  general  drculation  made  up  of  at  least  four 
pages  of  at  leaat  five  colnmna  eadi,  and  with 
type  matter  of  a  d^th  ot  at  leaat  seventeen  and 
three-quarter  inches,  or  if  smaller  pages  then 
comprising  an  eqaivalent  amount  of  type  mat- 
tar,  which  shall  have  at  least  two  hundred 
bona  fide  subscribers  living  within  tbe  county  in 
wMdi  the  newspaper  is  pabliAed;  providing 
further,  that  such  newspaper  shall  have  been 
estabtisbed  and  regularly  and  tudnterroptedly 
published  In  such  county  at  least  once  a  week 
during  a  period  of  at  least  twelve  consecutive 
months  immediately  preceding  the  first  pablica- 
tion  of  such  notice,  summons,  dtation,  notice 
sheriff's  sale  or  other  legal  advertisement.** 

It  is  dalmed  by  ai^lant  tliat  the  alBdavlt 
ct  proof  In  ttiis  case  was  Insnfllclent  be- 
cause It  did  not  «hov  that  the  newspaper 
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In  which  the  puMlcatton  was  made  compiled 
with  the  proTlsloQs  of  the  above  quoted 
amendment  Tbia  Is  a  very  Important  ques- 
tion, since  file  amendment  refers  to  all  pnb- 
Ucatl<»t8  of  summons  or  notices.  Section 
833,  L.  O.  provides  for  tbe  proof  of  pub- 
lication and  who  may  make  tbe  aflQdaTlt, 
and  that  It  shall  specify  "the  times  when 
and  tbe  paper  In  wfaldi  the  publication  was 
made."  This  section  has  never  been  amended. 
Under  the  law  as  It  was  prior  to  the  amend- 
ment, a  form  of  affidavit  had  ccnne  Into  gen- 
eral use  over  the  entire  state  Bnb^tantlally 
Identical  with  the  affidavit  nsed  In  this  case. 
We  think  awh  an  affidavit  la  atUl  laffident 
in  the  first  jnstanoe.  No  gouA  purpose  could 
be  served  by  requiring  the  afiEtdavlt  of  pub- 
lication to  ccmtaln  all  the  details  In  relatl(m 
to  the  character  of  the  newspaper — ^Its  idze, 
circulation,  and  the  loigth  of  time  it  has 
been  published.  Tbe  affidavit  In  this  case 
statea  that  it  was  published  In  a  "newq>a- 
per"  of  general  drcnlatltxi,  and  the  amend- 
ment In  question  cdnq)ly  defines  the  meaning 
of  tbe  word  newspaper.  If  tbe  paper  Is  in 
fact  not  a  "newspaper"  within  the  deflnitl<m 
of  the  law,  that  fact  can  be  shown  by  affi- 
davits, when  a  question  of  fact  would  be 
jwesented.  In  the  absence  of  any  sutdi  at- 
tBxkf  the  showing  is  i^ima  fade  snffldoit. 

[3]  It  Is  also  dftimed  that  the  affidavit  la 
Insufficient  In  fniitng  to  show  tbe  amount 
durged  for  the  pubUoatien.  Ohaptar  2  of 
tba  Laws  of  1010  pzovldes,  at  some  lengtti 
and  in  considerable  detail,  wbat  AaD  be  flie 
legal  charges  for  the  publication  of  notices 
and  summons  and  then  proceeds: 

'*In  an  conotJea  In  this  state  affidavits  of 
proof  of  pablication  by  newspapers  for  the  pub- 
lication of  any  legal  notice,  summons,  dtation, 
notice  of  sheriff's  sale,  or  other  legal  adver- 
tisement, sbaU  include,  in  addition  to  the  mat- 
teiB  now  required,  the  amount  of  charge  actual- 
ly made  and  to  be  collected  by  such  newspaper 
for  sul±  pnbllcatiott." 

The  affidavit  In  this  case  was  as  follows: 

'^t  Lot  O.  Fearce,  being  first  duly  sworn  de- 
pose and  say  that  I  am  the  printer  of  tbe  Ma- 
dras Pioneer,  a  weekly  newspaper,  having  a 
general  circulntioo,  printed  and  published  at 
Madras,  JeSerson  county,  state  of  Oregon. 
Tbat  a  nodce,  printed  copy  of  which  is  attached 
hereto  and  made  a  part  of  this  affidavit,  was 
printed  and  published  once  a  irttk  for  four  con- 
secutive weeks  in  the  regular  and  entire  edi- 
tion of  said  newspaper,  and  not  in  any  supple- 
ment thereof,  commencing  with  the  Issue  dated 
February  13,  1019,  and  ending  with  the  issue 
dated  March  13,  1919.  That  the  fee  actually 

diarged  for  said  publication  is  |  . 

"Lot  0.  Pearce. 

."Subscribed  and  sworn  to  before  aie  this  16th 
day  of  March,  1919.         Vine  W.  Pearce, 
"[Notarial  Sea).]       Notary  Public  for  Oregm. 

"My  conunission  expires  April  20,  1921." 


If  we  assnme  tbat  *  fee  was  actually 

charged  in  this  case  then  there  was  an  omis- 
sion to  state  tbe  amount  It  is  apparent 
that  the  purpose  of  chapter  2  of  (he  Laws 
of  1919,  already  referred  to,  was  to  prevent 
the  diarglng  of  exorbitant  fees.  The  fail- 
ure to  state  the  amount  charged  cannot  af- 
fect the  extent  or  sufficiency  of  the  notice  to 
Interested  parties.  Subdivision  T  of  section 
41  of  the  act  authorizing  tbe  issuance 
sach  bonds  provides: 

'Hie  court  bearing  any  of  ttM  contests  pro- 
vided for  by  this  act,  or  any  inquiry  into  the 
l^ality  or  correctness  of  any  of  the  proceedings 
herdn  provided  for,  must  disregard  any  error, 
irregularity,  Informality  or  omission  which  does 
not  injuriously  affect  the  substantial  rights  of 
tile  parties  to  said  proceeding.*' 

We  do  not  think  tbe  failure  to  insert  the 
amount  of  fees  in  the  affidavit  of  publica- 
tion was  a  fatal  omlssioti  under  this  act. 

It  follows  tbat  the  judgmcot  of  the  ooort 
below  should  be  affirmed. 

McBBlDB,  a  Jn  and  BBAN  and  JOHNS, 
JJ~  concur. 


BANEB  -r.  OITZ  OF  BUQIDNB. 
(Supreme  Court  (tf  Oregim.  Feb.  17, 1820.) 

1.  MunCIFAI.  OOBPOBATIONS  <-)110— ASOT- 
Ttna  OWREB  LIABLE  TO  ASSESSICENT  FOB 
CnBBINa,  THOTTGH  OTHXB  CVBSnVO  PUVI- 
OXTBLT  KZXSIIO. 

"Whan  a  munldpality  tfarongh  proper  pro- 
cedure directed  tbe  paving  of  a  street  at  a  given 
width,  there  was  a  manifest  intenticm  to  have  a 
anif(^  curbing,  that  Is,  one  adjoining  the  paved 
way,  and  plaintiff,  an  abutting  property  owner, 
cannot  escape  Uabill^  for  curbing  because  one 
of  his  predecessors  had  constructed  a  sidewalk 
and  curb  in  front  of  the  premises ;  such  curbing 
having  been  constructed  on  the  theory  that  tbe 
street  would  have  a  considerably  greater  widtb 
than  that  at  which  it  was  paved. 

2.  MunUJIPAIi      COBPOBATIONB  <a»294(4^ 

Plans  icadi  pakx  or  PAViira  notzob  nr 

BETBBBirGI. 

Beference  to  plans  in  notice  of  paving  AeM 
to  make  plans  part  of  notice  as  effectually  as 
If  they  had  been  copied  therein. 

8.  UUNICIPAT,     OOBPORATIOITS  4s»294(%>— 

Publication  at  ncpaoviaanv  Nonci  bihd- 

IN&  ON  FBOFBBTX  OWNBB. 
Where  there  was  no  irregularity  in  the  pub- 
lication of  notices  and  an  ordinance  directing 
paving,  such  notice  is  binding  on  a  property 
owner,  though  he  had  no  actual  knowledge. 

Departmoit  2. 

Ai^eal  from  Girc9lt  Court,  Lane  County ; 
J.  W.  Hamilton,  Judge 
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Suit  by  7.  H.  Haner  against  tiie  City  of 
Eugene.  Fnnn  a  Judgment  for  plalntlfl,  de- 
fendant appeals.  Berened  and  dlamlssed. 

This  is  a  suit  Instltnted  by  ttte  reqiKHutrait 
for  the  purpose  of  canceling  and  setting 
aside  a  ^)ecLaI  assessment  made  upon  his 
property  by  the  city  of  Eugene  for  the  Im- 
provemoit  of  Alder  street  In  front  of  his 
property.  The  Improrement  Is  the  same  dis- 
cussed in  Oanuna  Alpha  Bldg.  Ass'n  T.  J£n- 
gme,  184  Pac.  973,  and  several  of  the  qaes- 
tions  raised  on  this  aiveal  are  settled  In 
that  case. 

The  errors  In  the  proceedings  which  re- 
spondent claims  r^dered  the  assessment  void 
are  sobetantlaUy  that  there  was  an  attonpt 
to  assess  plalntUTs  property  for  the  construc- 
tion of  a  retaining  wall  fronting  upon  the 
dlttdi  of  tlie  Cbambas  Power  Company  where 
Alder  street  approaches  the  same,  which  coo- 
tentl<m  is  stated  and  discussed  In  Oie  case 
ft  bore  referred  to. 

Another  error  in  the  proceedings  Is  predi- 
cated upon  the  statement  that  tliere  was  no 
notice  of  an  Intention  on  the  part  of  the  dty 
to  improve  the  street  by  curbing  In  front  of 
plaintiff's  property. 

Another  alleged  error  In  the  proceedings  is 
the  Inclusion  in  the  special  assessment  of  a 
5  per  cent  charge  for  eiglneer'a  services. 
This  feature  ot  the  case  was  also  dlscDssed 
and  settled  In  Gamma  Alpha  Bldg.  Aas'n  t. 
.  Ehigoie^  supra. 

AnoOer  alleged  dtfsct  la  stated  aa  follows: 

"Tbo  notice  to  Uie  contractus  and  property 
owners  stated  that  the  successful  bidder  would 
be  required  to  give  an  additional  bond  equal  to 
26  per  cent  of  the  total  price,  guaranteeing  the 
repair  of  the  pavement  for  a  period  ot  five  years 
against  defects  In  pavement  dne  to  proper  and 
ordinary  use  as  a  street.  Ttaai  tbU  notice  it 
will  be  presumed  that  the  cost  of  the  improve- 
ment is  thereby  increased,  and  the  assessment  Is 
therefore  void." 

fHie  court  found  for  the  plalntu;  and  the 
defendant  appeals. 

O.  H.  Foster,  of  Eug^ie,  for  appelant 
B.  S.  Hamilton,  of  Bend,  for  respondent 

McBRIDE;  C.  J.  (after  stating  the  facts  as 
above).  The  contentions  In  regard  to  the  re- 
taining wall,  the  5  per  cent  for  engineer 
charges,  and  the  covenant  to  keep  In  repair 
for  five  years  were  discussed  and  settled  in 
Oamma  Alpha  Bldg.  Ass'n  v.  Bugene^  dted 
in  the  statementt  and  that  decision  was  ad- 
verse to  the  contentions  made  In  this  suit 
For  our  views  In  regard  tt>  these  we  refer  to 
that  opinion,  to  which  we  still  adhere. 

[1  ]  The  legality  of  the  assessment  for  curb- 
ing in  front  of  plaintiirs  property  Is  the  only 
objection  to  the  assessment  not  disposed  of 
in  the  previous  opinion.  The  contentUm 
arises  In  this  way: 

By  Ordinance  No.  1406  the  councU  declared 


Its  Intention  to  Iminwre  AMiw  street.  8ec> 
tlon  1  of  the  ordinance  is  as  firtiows : 

common  eoancQ  of  tiie  dty  ot  Engena 
does  hereby  dedare  Its  intention  to  improve 
Alder  street  from  Eleraith  Avenue  Nordt  to  the 
mi  lira  ce  by  paving  said  street  between  said 
points  with  asphaltic  conente  paTsmeat  tmnty* 
four  <24)  feet  in  width. 

"That  said  street  shall  be  paved  between  said 
points  with  asphaltic  concrete  pavement  having 
a  concrete  base  of  fonr  indies  In  thi^esa 
and  an  a^haltie  concrete  wearing  sorteoe  two 
(2)  Inches  In  thieknesa.  There  shall  be  spread 
over  said  concrete  base  a  paint  coat  and  there 
shall  be  spread  on  the  wearing  snrfiaoe  a  qnldt- 
dryiiv  Utuminona  fiosh  eompoaitlon. 

"The  cosmioD  conndl  does  hereby,  further  de- 
clare its  intention  to  improve  said  street  between 
said  points  hj  the  construction  of  uniform  ce- 
ment curbing  along  either  side  thereof  where 
none  now  exists,  and  the  improvement  <tf  said 
street  shall  include  all  necessary  inlets,  drains, 
catch-basins,  and  enibn  wfcmnnta^  ■n^i  excava- 
tloni,  and  retaining  wans." 

In  dne  time  the  required  notice  was  pub- 
lished, the  material  parts  ot  which  are  as 

follows: 

"Notice  Is  hereby  i^ren  to  oMitraetora  and 
proper^  owners  alOog  Alder  street  from  ESev- 
enth  Avenoe  North  to  the  millraoe  in  the  dty  of 
Eugene  that  under  the  terms  Ordinance  No. 
1406^  passed  by  tiie  common  coancll  Septonbar 
20,  1913,  and  approved  by  the  mayor  on  the  2d 
day  of  October,  1018*  bids  will  be  raodved  ontU 
7:80  o'docfc  p.  m.  Oetober  18,  1918,  at  the  re- 
eocdar'a  offlos  In  tte  dtr  ot  Bogene^  at  wUch 
time  and  place  ssld  Udi  will  be  <veped  end  oon- 
eidered  for  the  improvonent  iA  said  street  be* 
tween  said  points  by  paving  said  street  a  Width 
of  24  feet  with  asphaltic  concrete  pavement  hav- 
ing a  concrete  base  4  Incbes  in  thickness  and 
an  asphaltic  concrete  wearing  surface  2  incbes 
in  thickness  and  paint  coat  and  quick-drying 
bituminops  flush  composition  and  by  the  con- 
struction ot  cement  curbing  along  eitiier  dda  (rf 
said  street  where  none  now  exists  and  by  the 
construction  of  all  neoeaaair  Inlets*  drains, 
catch-basins,  embankments^  exeSTatiooB,  and  re- 
taining walla.  Said  improvement  shall  be  com- 
pleted within  80  days  from  the  date  of  letting 
the  contract  UMrefor.  All  of  the  work  required 
for  said  improvemrat  shall  be  let  in  one  con- 
tract and  will  be  let  to  the  lowest  responsible 
bidder*  The  work  shall  be  done  in  accordance 
with  tbe  plans  and  specifications  of  the  dty  en- 
gineer fil^  in  the  office  of  the  dty  reewder  and 
in  accordance  wltii  the  terms  of  said  OTdinanee 
No.  1406." 

There  Is  no  daim  that  ^ther  the  ordinance 
or  the  notice  were  In  any  way  Irregnlar  in 
form  or  substance.  Previous  to  this  proposed 
pavement  plaintUTs  predecessor  In  Interest 
had  constructed  a  sidewalk  and  curb  In  front 
of  the  premises  now  owned  by  plaintiff,  but 
Budi  walk  and  curb  had  been  constructed 
upon  the  theory  that  the  street  would  be 
paved  to  a  width  of  34  feet,  and,  when  Oie 
paving  was  actually  restricted  to  a  widtb  of 
24  feet,  the  curbing  would  not  be  uniform 
wltb  tbe  Qurblng  on  tbe  rest  ot  tbe  street 
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We  think  ptelntUTB  posltbm  untenable. 
TbB  nMUkitat  IntenUflB  was  to  bare  a  nnl- 
fom  'caMag,  fbMt  la  cue  adjcdnlng  the 
paved  wa7>  and  not  a  CBrUns  witii  a  .Jog  In 
frrat  of  property  whick  had  theretofore  been 
rolnntaiily  improved. 

[2]  Tbe  notice  to  ovnars  and  eontractore 
followed  tbe  deecrlptlon  In  the  ordinance, 
bnt  added  tbla  impwtant  patngnpii: 

"The  work  shall  be  done  In  accordance  wltb 
the  plBDB  and  specifications  of  tbe  city  engineer 
filed  la  tbe  <Aoe  oC  the  dty  recordw  and  in  ae- 
oopdaaee  wtth  the  terms  of  said  Ordinance  No. 

This  reference,  in  point  of  law,  made  these 
plans  a  part  of  tbe  notice  joat  as  effectually 
as  If  tb^  had  been  copied  In  full  tb»eon, 
and  on  these  plans  la  shown  a  curb  inune- 
diately  next  to  the  24-foot  pavement. 

[3]  The  plaintiff,  who  resides  at  Boid,  Or., 
testified  that  be  bad  no  actual  notice  ot  the 
improTonent;  or  any  notice  beyond  that  im- 
plied by  tbe  publlcatlcai  ot  these  notices  and 
the  ordinance,  bat;  tben  being  no  Irr^ularity 
in  these,  tt^  axe  of  coarse  binding  apoa  him. 

This  dlq?oses  ot  oY&ey  objectiini  not  consid- 
ered in  the  former  case^  and  upon  the  author^ 
ity  of  that  case  and  the  fln^Lng  hem  that  Oie 
objection  to  tbe  assessment  for  curbing  Is 
not  well  taken,  the  decree  of  the  circuit  court 
will  be  reversed,  and  tbe  suit  dismissed. 

BBAN,  JOHNS,  and  BBNNBrr,  JJ., 
CfHkcnr. 


BENSON  et  al,  State  Highway  GommlssIoD,  v. 
OLGOIT,  Governor,  at  sL 

(Supreme  Court  of  Oregon.  F^b.  10, 19200 

irSTAns  4»148»Star  boabd  ov  oohtbol 
iroT  AVTBomtzBD  to  aaix  sohds  to  hsbt 
nosBAL  AID  roB  manwATs  orrEBSD  bt 

ACT  OF  1819. 

Under  Laws  1917.  c.  175,  S  2 ;  Id.  c.  191,  1 
38;  Id,  c.  237;  Id.  c.  423,  88  3.  6-8,  10-12; 
Laws  1919,  c.  169 ;  Id.  c.  173.  SS  1,  4,  8, 12,  15 ; 
Id.  c.  399,  S  37,  and  Id.  c.  403,  the  state  had  no 
authority  to  sdl  bcoids  to  equal  in  amount  the 
fedoral  idd  for  highways  offered  under  Act  Cong. 
Feb.  28.  1»1». 

2.  Statutes  0=>123(4)  —  Title  not  susn- 

CTEHT  to  authorize  ISSUAHOB  OF  BONDS  TO 
KEBT  STATE  AID, 

Laws  1917,  p.  221.  entitled  "an  act  to  ac- 
cept the  benefits  of  Act  Contr.  July  11,  1916 
(U.  S.  Comp.  St.  88  7477a-7477i),  the  Shakel- 
ford  Bill  providing  for  federal  aid  to  states  in 
eoDBtntctloii  ot  rural  post  roads,  "and  to  pro- 
vide for  lamanoe  of  bnds  *  *  *  to  meet 
requiremoitB  of  said  federal  statute"  etc.,  AeU 
not  to  authorise  issuance  of  additional  bonds  to 
equal  the  aid  given  by  Act  Cong.  Feb.  28,  1919, 
notwithstanding  section  2  of  the  state  statute. 


providing  that  sudi  statute  should  cover  "any 
other  aid  hereafter  furnished  by  the  United 
States,"  since  to  give  effect  to  quoted  words 
woold  vicdate  Const  art.  4,  {  20,  requiring  an 
act  to  embrace  but  one  subject,  to  be  espraaed 
in  tiUe. 

5.  STATum  «E9290— Wnair  AVENDUBinr  ot 

ADOPTED  STATUIX  DOBS  ITOT  ATVBCT  ADOPT- 
ING STATUTE. 

The  amendment  of  an  adopted  statute  does 
not,  as  between  the  adopting  and  tbe  adopted 
statutes,  affect .  the  adopted  statute  when  the 
adopting  statute  set  out  a  complete  copy  of  the 
adopted  statute,  including  its  title  and  date  of 
approval,  and  then  accepts  it 

4,  Staixb  9=3l48~-AuTH0Bzrr  to  bell  bonds 

mrST  BE  GIVEN  BT  CLEAB  LANQUAOE. 

No  officer  or  board  should  be  adjudged  to 
possess  authority  to  sell  bonds  obligating  the 
state  to  pay  millions  of  dollars  unless  such  au- 
thority Is  oonfieiTed  in  dear  ud  eEpress  lan- 
guage. 

6.  Mandauus  «=»103  —  Sale  or  bonds  to 

EQUAL  FEDEBAL  AID  FOB  HIGHWATS  DISCBX- 

tionabt  with  state  boabd  or  oohtbol, 

AND  NOT  TO  BB  OOUPELLED. 
Under  Act  Jan.  20,  1^,  providing  that 
state  board  of  control  Is  "aatborised,  empow- 
ered hi  its  discxetion'*  to  sdl  bonds  to  enable 
the  state  to  match  federal  aid  for  Uidiways 
available  under  the  ShakeUord  Bill  and  under 
feder^  act  of  February  28, 1919,  court  wfU  not 
by  mandamus  compel  the  board  to  sell  the  bonds, 
at  least  in  absence  of  allegations  of  special  facts, 
the  selling  oi  the  brads  being  discretionary  with 
the  board. 

6.  Statu  93»148— No  authobitt  ur  btati 

HIOHWAT  COmnSBtOZC  to  BELL  BONDS  TO 
EQUAL  nCDBBAL  AID. 

Under  Act  Jan.  20,  1920,  providing  that 
state  board  of  control  is  "authorlEed,  empowered 
in  Its  discretion"  to  veil  bonds  to  enable  the 
state  to  match  federal  aid  for  highways  avail- 
able and  andcr  the  Sbakelford  Bill  and  under 
federal  act  of  February  28, 1919,  the  state  high- 
way commission  has  no  authority  to  sell  bonds 
to  meet  such  federal  aid;  such  authority,  even 
it  given  by  Iaws  1019,  p,  241«  having  been  • 
withdrawn  by  act  of  1020. 

In  Banc. 

Original  proceeding  In  mandamus  by  S. 
Benson  and  others,  oonstitutlDg  the  State 
Highway  Oommlssion  of  the  State  of  Ore- 
gon, against  Ben  W.  Olcott,  OoTernor,  and 
others,  c<»utitatlng  Oie  State  Board  ot  Con- 
trol of  tbe  State  of  Oregon.  On  demurrer  to 
alternative  writ  Demurrer  sustained. 

J.  M.  Devers,  of  Salem,  for  plalntlffa 
George  M.  Brown,  At^.  Gen.,  fw  defend- 
ants. 

HAItHIS,  J.  When  this  E^lal  proceeding 
was  brought  a  doubt  existed  In  the  minds  of 
some  of  the  state  offldala,  who  were  charged 
with  duties  connected  with  the  construction 
of  roads,  concerning  the  right  and  authority 
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to  Bell  bonds  In  order  to  secure  funds  wltb 
wbi<A  to  comfHy  with  the  offer  of  the  federal 
gOTemment  to  assist  in  road  oonstrttction ; 
and  the  reul  purpose  of  the  parties  to  this 
proceeding  was  to  secure  a  Judicial  Interpre- 
tation of  the  road  legislation  which  was  In 
force  when  the  altemattre  writ  of  mandamus 
was  issued,  so  that  all  would  know  with  oer^ 
taints  whether  any  more  bonds  oonld  be  sc^d 
and  what  officers,  if  any,  possessed  antliorlt7 
to  sell  them. 

There  are  11  aerate  statutes  whlcb  daim 
QOT  attentlML  Two  at  these  were  enacted  br 
Oongress  while  the  remaining-  nine  were 
adf^ted  by  the  legUdatlTe  d^urtment  of  this 
state.  Eli^t  ci  these  nine  statutes  were  en- 
acted In  1917  and  1&19,  while  the  ninth  was 
adopted  at  the  Bipedal  session  of  the  Legis- 
lature held  in  January,  1020.  Eadi  ot  these 
statutes,  except  the  one  adxvted  in  1920,  is 
discussed  In  one  or  both  of  the  briefs  filed 
by  the  litigants,  and  fbr  that  reasnj  we  shall 
refer  to  all  of  than,  ^e  federal  ^lactments 
include  an  act;  commonly  known  as  the  Shak- 
dford  Bill,  whidi  was  ai^irored  July  11, 
1916  (U.  S.  OompL  St  IS  7477a-7477i).  and 
another  act  whlcb  was  approved  February 
28,  1919  (chapter  69;  40  Stat  118^,  and  Is 
entttled: 

"An  act  makins  appropriations  for  tke  service 
of  the  Post  Office  Department  tor  the  fiscal  year 
ending  June  80*  1920;  and  for  othw  pnrpasBB." 

The  eight  state  statutes  adopted  In  1917 
and  1919  include  the  following:  Chapter  175, 
Lews  1917,  commonly  known  as  the  Bean- 
Barrett  BlU ;  chapter  19^  Laws  1917,  some- 
times referred  to  as  the  Motor  Veblde  Act ; 
diapter  237,  Laws  oi  1917,  known  as  the  Or- 
^n  Highway  Law ;  chapter  428,  Laws  1917, 
usually  mentioned  as  the  Six  Million  Dollar 
Boad  Bonding  Act;  chapter  160,  Laws  1019, 
an  act  hnposlng  a  license  tax  on  gasoline  and 
other  motor  vehicle  fuels;  chapter  173,  Laws 
1919,  known  as  the  Ten  Million  Dollar  Boad 
Bonding  Act;  cbaptar  399.  Laws  1010.  an 
act  Ucraislng  motor  vehicles;  and  chapter 
403,  laws  1019,  an  act  "to  further  define  and 
protect  the  state  hlt^way  fund." 

By  the  terms  of  the  Shakelford  BlU  the 
federal  gorenunait  oCtered  to  assist  the  sev- 
eral states  in  the  constriKiion  of  rural  post 
roads  and  ta  oo-<Q>erate  witti  the  states  and 
with  the  counties  of  each  state  In  the  eon- 
stmction  of  forest  roads  and  trails,  nie 
snm  of  ^5,000,000  was  aivroprlated  to  be  ex- 
pended during  the  period  of  five  years  In  the 
cfHistructlon  of  rural  post  roads.  Any  state 
accepting  the  terms  of  the  act  was  entitled 
to  receive  its  benefits.  In  effect  the  federal 
government  agreed  to  pay  one  half  of  the  cost 
of  construction  If  the  state  obligated  Itself 
to  pay  the  other  hall  The  sum  of  ^5,000,000 
was  divided  into  five  parts,  and  each  of  these 
parts  was  allotted  to  a  designated  year  in 
nwjear  period,  and  to  eadi  at  tli0  states 


aocepdng  the  terms  of  tbe  act  a  Qwdfled 
share  was  apportioned,  so  that  upon  compli- 
ance with  the  prwitfons  of  the  ShaktfUDzd 
BUI  the  amount  so  apportioned  to  satih  state 
Is  made  available  to  tkiat  state  fior  road  eon* 
stmctitnL  Any  part  at  the  amotmt  appor- 
tioned to  a  given  state  whlcb  remains  naex- 
pended  at  the  end  of  the  period  daring  which 
it  is  avaiiable  fli»r  eqtoiditaxe  is  lost  to  the 
state  to  which  it  was  origiaally  axvorllaiied. 
and  is  then  re^portl(med  In  the  some  way 
as  if  It  were  apportioned  for  the  first  time, 
me  Bhafedfiwd  Bill  farther  authorizes  the 
Secretary  ct  AgrlcDltnre  to  enter  into  oo> 
operative  agreements  with  the  states  and 
counties  for  the  construction  of  forest  roads 
and  trails  upon  a  basis  equitable  to  both  the 
state  m  county  and  flie  United  States,  and 
for  that  pnxpose  ttie  snm  of  $10,00(^000  was 
appropriated  for  expenditure  during  the  pe- 
riod ending  with  June  20,  1920.  There  was 
orl^nally  apportkmed  to  Or^n  as  Its  share 
under  the  Shakelford  Bill  the  sum  of  91.1S0,- 
SlOUfS  for  the  constructioo  of  rural  post 
roads  and  the  sum  of  $638,970  for  the  con- 
struction of  forest  roads,  making  a  total  of 
$1,819,280.55;  but,  due  to  the  fact  that 
some  of  the  states  did  not  accept  the  offer 
made  by  the  Shakelford  Bill,  the  amount 
available  to  the  states  which  did  accept  the 
offer  was  ailarged,  and  this  state  secures 
as  its  share  under  the  Shakelford  Bill  as 
wiglnally  oiacted  the  sum  of  f  1,1&1|416JM> 
for  rural  post  roads  and  $638,970  for  forest 
roads,  or  a  total  of  $1,820,386.50. 

The  federal  not  which  was  approved  Feb- 
ruary 28,  1910,  purports  to  amend  certain 
sections  of  the  ShakelfcH-d  Bill,  and  for  the 
purpose  ot  carrying  out  the  provisions  of  the 
Shakelford  Bill  as  amended  the  act  of  1019 
enlarges  tJie  appropriation  for  the  construc- 
tion of  rural  post  roads  and  materially  in- 
creases the  allotments  for  the  fiscal  years 
ending  In  1910.  1920  and  1931.  The  federal 
act  of  lOtO  also  eaiiaxgeB  the  aniroprlation 
for  the  cmstructltm  of  forest  roads  under  co- 
operative agreements  between  the  Secretary 
of  Agricidtnre  and  the  propor  ofitcials  of  the 
several  states.  In  addition  to  the  total  sum 
of  $1,820,386.50  whidi  Is  payable  to  Oregon 
under  the  terms  of  the  Shakdlford  Bill  as 
original^  enacted,  this  state  is  wtltled  by 
force  of  the  provisions  of  the  federal  act  of 
1919  to  the  further  sum  of  $3,150,761.77  tOr 
rural  post  roads  and  the  further  sum  of 
$638,070  tor  forest  roads,  at  a  total  adUtitm- 
al  sum  of  $3,780,731.77;  In  other  words,  the 
grand  total  of  the  federal  funds  set  aside 
the  Shakelford  BUI  as  originally  adopted  In 
1910  and  as  flubsequmtiy  anuoidfid  in  1910 
for  aid  in  road  conslxucnon  ia  this  state  Is 
$6,610^118^. 

The  state  of  Or^on,  fluoiu^  Its  Lei^sila- 
tur&  accefrtsd  Ihe  terms  of  ^e  Shakelford 
BUI  l)y  enacting  chapter  175,  Laws  1817,  afh- 
erwlse  known  as  the  Bean-Barrett  BUL  By 
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the  terms  at  nedoa  2  itf  tula  ftot  tbB  offloars 
having  coatrol  of  flw  state  hlgbwaTS  an  re- 
quired, out  nt  tbe  moneys  received  In  die 
blgbwaj  fanda  of  tiie  state  ea<9i  year,  Arat  to 
set  ortde  a  safBdent  amount  to  comply  witli 
the  reqnlremaits  <st  the  ShakdtorA  BlU,  and, 
if  there  Is  any  defldoiey  In  the  highway 
fund  tor  such  purpose,  then  the  state  board 
ctf  oontnA  fa  "anthorlsed,  empowered  and  di- 
rected eat^  Tear  during  the  next  flTe  years" 
to  sell  a  Bofflcient  amount  of  the  bonds  of  the 
state  "to  raise  enoui^  mon^  whldbi,  taken 
together  with  any  money  aTOllable  from  ap- 
propriations from  other  funds  of  the  state 
of  Oregon,  if  any  there  be,  to  equal  the 
amount  required  of  the  state  of  Oregon  In  or- 
der to  fully  meet  the  requirements,  oonditlons 
and  invTlsloDs"  of  the  Shak^ford  BUI:  "Pro- 
vided, however,  that  such  bonds  shall  not  be 
Issued  unless  necessary  to  enable  the  etat^ 
of  Or^Eon  to  avail  Itself  of  the  fMeral  aid 
as  provided  hereinabove,  or  any  other  aid 
hereafter  famtahed  by  the  United  Statea" 

Pursuant  to  the  authcHity  granted  In  the 
Bean-Barrett  Bill,  the  state  board  of  con- 
trol has  sold  bcMids  aggr^ting  91,200,000, 
and  whenever  additional  bonds  to  the  amount 
of  90ZO,S&6JEO  are  wMd  thm  the  state  board 
of  omtPol  will  have  sold  a  total  of  f 1,820,38&- 
60,  or  the  full  amount  available  to  this  state 
under  the  Bean-Barrett  Bill  as  originally  en- 
acted. The  state  highway  conunlssdoa  has  re- 
quested the  board  of  control  to  sell  addldonal 
bonds  to  the  amount  of  $1,000,000,  since  that 
sum  is  required  in  order  to  secure  to  this 
state  its  foU  share  of  the  moneys  which  have 
been  apportioned  to  it  under  the  Sbakelfbrd 
Bill  and  the  amendatory  act  of  1919. 

Chapter  IM.  Laws  1917,  a  motor  vehicle 
act,  provides  tor  the  odlectloa  cf  lionise 
fees  from  owners  of  motor  vehicles.  This 
statute  Is  <MC  liderest  otjy  to  the  extent 
that  it  famished  possible  funds  whldn  could 
be  used  to  met  the  requirements  of  the  Shah- 
dfwd  Bill.  By  the  terms  of  section  88  any 
balance  of  fees  remaining  after  paying  cer- 
tain expenses  became  avallaUe  on  December 
31st  of  each  year  for  the  purpose  of  match- 
ing the  moneys  apportioned  to  Oregon  by  the 
Sbakelford  BlU.  At  the  next  session  of  the 
Legislature,  however,  another  motor  vehlde 
act,  chapter  899,  Laws  1919,  was  eoacted, 
and  this  statute  provides  for  the  Ucraslng  ot 
motor  vehicles  and  disposes  of  any  balance 
remaining  after  the  payment  of  expenses. 
Ohapt^  104,  l^-WB  1917,  Is  further  affected 
by  chapter  423,  Laws  1917 ;  for  by  section  12 
of  the  latter  statute  any  balance  rranalnlng 
after  tbe  payment  of  certain  ei3>enaes  may 
be  used  by  the  state  highway  commission 
*1n  payment  of  the  interest  and  principal  as 
same  shall  becmne  due  upon  bonded  Indebt- 
edness of  the  state  of  Oregon,  contracted  for 
.xlMd  purposes  under  the  proviaims  of  -this 
act  or  the  provisions  or'  chapter  US,  Laws 
1917. 


Oliapter  2S7,  Laws  1917,  wbMi  became  edC - 
fectlv©  on  Vebnury  19,  1817,  and  Is  known 
as  Oa  Oregon  Hlfhway  Uiw,  creates  the 
state  highway  oommisslon,  ^in  assents  to 
the  Shakelftnd  Bin,  requires  the  stats  tax 
commlflslon  each  year  to  make  a  state  levy 
equal  to  one-fourth  <rf  a  mill  on  each  dollar 
of  assessable  property,  directs  that  this  tax 
when  collected  **shall  with  any  and  all  road 
fands,  beeogne  a  part  of  the  state  highway 
fund."  and  apportions  the  hi^way  fund 
directing  the  state  highway  commission  to  set 
aside  from  tiie  highway  fund:  (1)  An  amount 
sufficient  f<H*  the  salaries  and  expenses  at 
the  state  highway  department;  (2)  a  suffi- 
cient amount  to  oovo-  the  cost  of  operating 
and  maintaining  state  hl^ways  which  have 
been  constructed ;  (8)  sufficient  funds  to  meet 
"the  federal  govanunent  appropriation  and 
requirements"  of  the  8hakelford  BlU  "or 
any  federal  appr<^iatlon  that  may  be  here- 
after provided";  and  (4)  "tbe  remainder 
shall  be  used  for  any  purposes  of  this  act" 

(%apter  428,  Laws  1917,  known  as  the  Six 
Million  Dollar  Bond  Bonding  Act,  was  sub- 
mitted to  the  people  and  approved  by  thnn  at 
an  Section  hdd  Jime  4,  1917.  The  atate 
highway  commission  is  by  section  3  of  this 
act  authorized  to  Issae  bonds  "for  the  pur- 
pose of  canylng  out  the  provisions  of  this  a<± 
In  an  amount  not  exceedhig  96,000,000.00." 
Section  6  prescribed  that  the  moneys  arising 
from  the  sale  of  these  bonds  shall  be  deposit- 
ed In  the  state  treasury  to  the  credit  of  a 
special  fund  "which  shall  be  used  In  carry- 
ing Into  effect  the  provisions  of  this  act" 
Section  6  designates  c^taln  roads  as  hard- 
surfaced  roads ;  and  section  7  names  certain 
bl^ways  as  post  roads.  Section  6  opens  by 
declaring  that  the  highways  described  in  sec- 
tions 6  and  7  "are  hereby  determined  to  be  the 
highways  of  flrat  Importance  to  the  gener- 
al public  of  the  state  of  Oregon,"  and  by  the 
next  sentence  "It  is  hereby  detmnlned"  that 
eight  several  highways  should  be  permanent- 
ly oonstracted  and  finished  with  a  hard 
»irface.  Section  8,  after  enumerating  five 
different  roads  as  forest  roads,  declares  that 
"the  fund  with  wliich  to  pay  the  portlMi  of  the 
expenses  of  construction  of  said  post  roads 
*  *  *  payable  by  the  state  of  Oregon  shall 
be  secured  frrao  the  sale  of  bonds  as  Is  pro- 
vided in"  chapter  175,  I*ws  1917.  Section 
10  la  to  the  effect  that  all  funds  required  for 
finishing  and  hard-sarfadng  the  enumerated 
hard-surfaced  roads  "shall  be  derived  from 
the  sale  of  said  bonds,  provided  ft>r  in  sec- 
tloa  3."  The  state  lilghway  commission  Is 
directed  by  section  11  to  "pay  the  Interest 
upon  said  bonds  as  the  same  shall  become 
due,  from  any  funds  subject  to  Its  control, 
from  whatever  source  the  same  may  come, 
and  the  paym^ts  upon  the  prlndpal  of  said 
bonds,  as  the  same  shall  becrane  due,  shall 
be  paid  by  the  state  highway  commission 
from,  any  funds  within  its  control,  without 
r^ard  to  the  origin  of  said  funds." 
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CStapter  ISO,  Lam  ISIS,  whl(i»  became 
effective  Fete  nary  26,  1919,  pcorldes  Ibr  a 
license  tax  on  gasoline  and  other  motor  't»- 
bide  foels. 

Ohapter  173,  Laws  1919,  known  aa  the  Ten 
MlUion  Dollar  Road  Bonding  Act,  became 
effecUre  on  February  26.  Idl9.  Section  1 
of  this  act  declarea  Qiat  "the  state  highway 
fond  shall  hereafter  consist  of  all  mox>eyB 
and  revnnies  darlved":  P)  Under  diaptv 
423,  Laws  1917;  (2)  under  <^pter  175,  Laws 
1017 ;  CB)  under  chapter  83»,  Laws  lftl3  (tbls 
idiapter  -was  e^onrasaly  repealed  by  section  17, 
c.  2S7.  Laws  1917);  (4)  tram  the  onfr-ftmrth 
mill  tax  provided  Cor  In  chapter  287.  Laws 
ISVt;  (5)  trom  all  mon^  aocmlng  tnm 
llcenalng  motor  vehicles  and  cbanffenrs  and 
by  law  authorised  to  be  dlveited  for  road 
porposes;  ffft  from  moneys  derived  ftom  li- 
cense tax  levied  on  gasoline  or  motor  Tdiide 
fuels;  (7)  firem  the  mone^B  derived  "under 
the  proviaioofl  of  this  act  and  acts  amenda- 
tory tbereof ' ;  ^  fran  all  numeys  reo^ved 
from  all  other  sources  whldi  by  law  are  dl- 
vnted  for  the  Inanwonent  of  the  roads  of 
the  state;  and  (9)  fnnn  the  nunctys  dwived 
from  the  op^atlon  of  all  laws  whldi  are 
hereafter  enacted  and  direct  that  moneys 
shall  be  used  In  the  construction  of  roads. 
Section  4  authorises  the  state  highway  com- 
miflslon  "during  the  next  five  years,  to  sell 
In  addition  to  bonds  heretofore  authorised, 
the  bonds  of  the  state  of  Oregon  as  hweln- 
Attet  provided,  In  an  amount  not  to  exceed 
the  earn  of  ten  million  dollars,  «10,000,000)." 
Section  S  states  that  "the  money  arising  from 
tbe  sale  of  each  Issue  of  bonds  shall  be  de- 
posited in  the  state  treasury  to  the  credit  of 
the  atate  highway  fund,  which  shall  be  used 
In  carrying  Into  effect  the  provisions  of  this 
act."  This  sectlwi  further  {H^vides  that  "the 
moneys  derived  from  the  sale  of  the  bwidB 
herein  provided  for  shall  be  disbursed  as  fol- 
lows:" (1)  75  per  cent  shall  be  used  in  the 
construction  of  pavement  and  the  betterment 
of  hard-surfaced  highways  designated  in 
chapter  423,  LawB  1917 ;  and  (2)  the  remahi- 
Ing  25  per  cent  shall  be  expended  In  the 
discretion  of  the  state  highway  commission 
(a)  In  the  construction  of  other  roads  of  any 
class  included  In  the  highway  system  set 
forth  in  chapter  423,  Laws  1917,  and  (b)  In 
preparing  and  assisting  counties  In  preparing 
grades,  bridges,  and  culverts.  It  is  also  pro- 
vided, however,  that  "nothing  contained  In 
this  section  shall  prevent  the  highway  com- 
mission from  expoiding  any  of  said  state 
highway  fund  In  carrying  out  the  provldona 
of  section  15  of  this  act"  S^on  12  pro- 
vides that  any  unexpended  balance  of  fees 
received  under  chapter  194,  Laws  1917,  re- 
maining after  the  payment  of  expenses  in- 
curred In  carrying  out  the  provisions  of  the 
act  and  "remaining  after  the  appropriation 
of  so  much  (tf  said  fund  as  has  been  or  shall 
hereafter  be  made  to  make  effective  and 


cany  ont  ttw  ^ovisloatf '  of  diapter  428, 
Laws  1917,  shall  be  tiaastarred  to  tbe  high- 
way fund  to  be  expended  nodes  tl^  Jurlsdic- 
tlon  of  the  state  hitfiway'  commission  In  pay< 
ntnt  ct  tatmst  and  priadpal  upon  the  boid- 
ed  indebtedness  of  the  state  at  Oregon  con- 
tracted Cor  road  purposes  "under -the  provi- 
slona  of  this  act  and  prior  hls^way  leglsla- 
tlon."  Beetion  Iff  aathoriies  the  state  hlgh- 
way  ffommlwdon  "to  use  any  mooeys  derived 
under  the  provisions  of  this  act  and  to  meet 
any  sum  or  sums  heretofore  or  hereafter  ap- 
portioned to  4be  state  of  Oregtm  by  fedml 
enactment  for  the  cooslructlon,  betterment 
or  improvement  ot  post  toads,  forest  roads, 
and  other  permanent  highways,"  and  the 
commission  la  anthwlzed  to  do  any  act  nee* 
essary  to  meet  the  requirements  of  the  United 
States  "and  the  officers  acting  under  such 
-federal  statute." 

Chapter  399,  Laws  1919;  Is  a  motor  v^de 
act,  and  became  ^active  lAtrdi  4,  1919. 
This  act  provUes  for  ""p""<"g  motor  vdtddes 
and  chanff»ir&  Section  87  provides  that  the 
moneys  remaining  after  the  paymoit  of  the 
cost  of  administering  the  act  shall  be  dispos- 
ed of  as  follows:  Three-fourths  shall  be 
transferred  to  the  state  highway  fund  "for 
sndti  purposes  as  are  ivovided  by  law,"  and 
one-fourth  shall  be  remitted  to  the  county 
treasurers. 

Ohapter  408,  Laws  1919,  Is  oitltled  an  act 
"to  further  define  and  protect  tbe  state  hlfl^- 
way  fund."  This  statute  dedares  that  noth- 
ing contained  In  diapter  178,  Laws  1919, 
"shall  be  construed  to  prevent  the  Issuance 
and  sale  of  bonds  ot  the  state  of  Oregcm  t<x 
the  purpose  of  meeting  the  omdltlons  of  tbe 
act  of  Congress  set  forth"  In  duu>ter  175, 
Lavrs  1917,  "but  said  bonds  shall  be  Issu^  as 
In  said  chapter  provided,  and  no  part  of  the 
state  highway  fond  provided  for"  In.  ^pter 
178,  Laws  1919,  "shaU  be  used  to  meet  any  of 
said  fedma  appropriation  other  than  such 
portion  of  said  ftmd  as  Aall  be  derived  from 
the  sale  *>f  said  bonds  Issued  under  the  ihto- 
vislons  of  said  chapter  175." 

The  act  of  1920  will  not  be  discussed  until 
tile  other  statutes  have  first  been  dl^wsed  ot 

[1]  'Hm  foregoing  synopels  of  state  legisla- 
tion enacted  in  1917  and  1919  reveals  the 
sources  from  whence,  at  tbe  time  of  the  com- 
mencement of  this  proceeding,  came  all  the 
moneys  available  for  road  purposes,  and 
shows  what  g«ieral  or  specific  directions 
have  been  giv^  by  the  legislative  department 
concerning  the  exp^dlture  of  those  moneys. 
Chapter  173,  Laws  1919,  the  Ten  MllUon  Dol- 
lar Soad  Bonding  Act  gathers  up  all  the 
road  moneys  and  places  them  In  one  fund, 
called  the  state  highway  fund.  Although  all 
the  road  moneys  are  collected  together  and 
deposited  In  a  single  fund,  yet  every  dollar  of 
that  fund  is  traceable  to  the  source  from 
whldi  It  cam&  In  most  Instances  the  statete 
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whleb  sappllM  tbe  mmm  a1m>  give*  ipedflc 
dlrecUoos  ccnacernlng  the  a^wnditara  of  tbe 
m<mej8  produced  from  tbat  soared,  and  wme- 
tlmes,  too,  other  statatoi  give  different  dlreo- 
tlona  concerning  the  dlepodtlon  of  tho«e  eame 
mcmeiv.  We  need  not  notice  any  oC  tbe  mon- 
eys wlildi  admittedly  could  no^  as  flie  law 
stood  Ml  December  4,  IftLff,  be  used  Cor  matdi- 
Ing  fedenl  aid;  In  otiier  winds,  we  are  not 
now  oonoemed  with  tbe  mmeys  whldi,  tor 
example,  were  required  to  be  need  for  hard- 
snrfaoed  roads,  nor  with  the  moneys  -wblch 
were  reonlred  to  be  used  for  payln^r  the  sal- 
aries and  expenses  of  the  state  highway  de- 
partment; and  hence  we  need  not  examine 
tbe  phraseology  of  any  parts  of  any  statutes 
which  deal  with  like  moneys.  At  pres»it  our 
inquiry  is  conflned  to  moneys  available  for 
federal  aid.  At  this  point  In  tbe  dlscnssion 
we  may  eliminate  some  ot  the  state  enact- 
ments from  further  consideration,  end  by  so 
doing  concentrate  our  view  upon  audi  re- 
maining statutes  as  are  essential  to  a  8<diitlon 
of  tbe  problem  submitted  to  us. 

Presumably  there  are  no  funds  now  re- 
maining in  the  state  highway  fund  which 
originated  in  chapter  194,  Laws  1017;  and  if 
there  were  any  such  funds  they  would  not  be 
available  for  matdiing  federal  aid,  notwlth- 
Btandlng  the  fact  that  the  act  its^  provides 
that.  If  the  state  accepts  tbe  Sbak^ord  BUI, 
any  balance  In  tbe  *'motor  v^de  fond"  on 
December  -Slst  "shall  be  need  for  the  pnxpos- 
es  thereof."  Sectltm  12,  c.  428,  laws  1917, 
directs  that  any  miexp«aded  balance  of  fees 
rec^ved  nnder  chapter  IM,  Laws  1917,  shall 
be  expended  under  tbe  Jurisdiction  of  the 
state  highway  commission  in  payment  of  the 
interest  and  principal  upon  bonded  ind^ted- 
nesa  eootracted  for  road  purposes  under  the 
provisions  of  chapter  423,  Laws  1917,  or  diap- 
ter  175,  Laws  1917;  and,  moreover,  section 
12,  c.  173,  Laws  1919,  declares  tbat  any  sur- 
plus remaining  from  chapter  194,  Laws  1917, 
after  paying  the  expenses  shall  be  expended 
in  payment  of  the  principal  and  Interest  as 
the  same  shall  become  due  upon  bonded  In- 
debtedness contracted  for  road  purposes  un- 
der the  provl^ons  of  chapter  173,  Laws  1919, 
"and  prior  hl^way  legislation."  We  may 
tiaertfore  dismiss  diapter  104,  Laws  1917, 
from  further  notice. 

Chapter  899,  Laws  191^  the  motor  vdilcle 
act  now  in  foroe^  directs  ttiat  tbree-fourths  of 
the  balance  remaining  after  paying  the  ex- 
pense of  admlnlst^dng  tbe  act  shall  be  trans- 
iemA  to  the  state  lils^nray  fund  "for  aoiSi 
purposes  as  are  iffOTlded  by  law^ ;  and,8hice 
we  must  look  to  schuo  other  law  to  ascertain 
!be  "such  purposes  as  an  provided  by  law," 
we  may  with  iwopriety  dismiss  chapter  899, 
Laws  191^  tmn  farther  notice. 

Chapter  169,  Laws  1919,  mer^  provides 
for  a  license  tax  ca  moUa  vehitde  fuels, 
without  giving  ai^  speciae  directions  coo.- 


ceming  tbe  expenditure  of  the  funds.  While 
audk  of  these  moneys  as  are  diverted  for  road 
purposes  are  drawn  to  tbe  state  highway 

fond  by  force  ct  tibapter  178,  Laws  191%  still 
we  need  not  longer  consider  diapter  1S9, 
Laws  191%  and  may  now  discard  IL 

We  shall  assume,  without  deciding,  that 
diaptCT  287,  laws  1917.  stands  alone,  and 
that  It  is  not  In  any  particular  affected  by 
any  other  statute  except  to  tbe  extoit  tbat  tbe 
tax  levied  its  authority  is  carried  in- 

to the  state  highway  fund  by  means  of  diap- 
ter  173,  Laws  1919.  If  we  consider  chapter 
287,  Lawa  1917,  by  Itself,  we  see  tbat  this 
chapter  takes  the  one-fourth  of  a  mill  tax 
and  any  other  moneys  which  come  into  the 
fund  there  provided  for  and  out  of  them  first 
pays  tbe  salaries  and  eqienses  of  the  state 
highway  d^artmoit,  and,  If  there  is  a  bat 
ance  remaining.  It  la  next  apiAied  to  the  coat 
of  maintaining  state  highways  which  have 
been  improved,  and  th»i.  If  there  is  a  sur- 
plus, it  may  be  used  to  meet  ttie  requlr^umts 
of  the  Sbakelford  Bill  "or  any  federal  appro- 
priation that  may  be  hereafter  provided."  It 
Is  not  contended  tbat  there  is  any  surplus 
available  under  the  terms  of  this  act;  but, 
iqmn  tbe  contrary,  it  is  asserted  on  the  <me 
idde  and  admitted  coi  the  other  that  there  are 
no  moneys  now  In  the  treasury  availatAe  for 
matching  federal  aid,  and  that  tbe  need  <tf 
moneys  for  meeting  the  requirements  of  the 
federal  govenuuHit  is  preseat  and  urgent 
Bven  tiiongh  it  be  assumed  that  some  mon^s 
may  be  available  at  some  time  in  the  future, 
ttiose  moD^  oonld  famish  no  help  at  this 
nuHnoit  wboL  b^  Is  needed.  Vor  these  rea- 
8ons  we  may  eliminate  diapter  287,  Laws 
1917.  fnm  furOkw  omsidwatlon. 

Chapter  428,  Laws  1917,  does  not  rdleve 
tbe  anergoioy.  ms  statute^  it  is  tm^  out- 
lines a  road  pn«nm  hr  derignatSng  owtain 
roads  as  hard-surfaced  roads,  by  naming  oth- 
ers as  post  roads  and  tj  rtaswifting  oUmsb  as 
forest  roadSL  This  statute^  it  la  tme^  empow- 
ers the  state  highway  commlssloo  to  issue 
bonds  to  the  amount  of  {6,000,000  and  directs, 
by  tbe  terms  of  section  6,  that  tbe  funds  de- 
rived from  the  sale  of  those  bmds  shall  be 
deposited  in  the  state  treasury  "to  tbe  credit 
of  a  special  fund,  whidi  shall  be  used  in  car- 
rying Into  effect  the  provlalona  of  this  act." 
But  It  is  also  true  that  this  statute  further 
provides  in  section  8  thatr- 

"Tba  fondfl  with  which  to  pay  the  portlcn  of 
the  expense  of  constmction  of  said  post  roads 
and  forest  roads  payable  by  the  state  ot  Oregon, 
Shall  be  secured  from  the  sale  of  boada  as  Ui 
provided  in  House  BOl  l<Inmber  21  [GhapCtt 
176.  Laws  IfflT]  passed  by  t]M  pfseSBt  Ii«is- 
lative  Seaston." 

Chapter  428.  Laws  1817,  may  also  be  ^Imi- 
nated  from  further  dlscosshm. 

By  a  process  of  dlmlnatlon  Ave  of  the  stat* 
otes  have  been  laid  aside,  and  only  three  of 
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tlie  etatates  In  force  on  Decembw  4,  1919, 
now  remain  for  eonatdrntton.  Thaw  three 
remaining  statates  Inolnde  diapter  VKt  Lam 
1917  (the  Bean-Banett  BUI),  diapter  178, 
laws  1919  (the  a?en  Mlllbm  DoUar  Boad 
Bondtaiff  Act),  and  diapter  408,  Law»  1919. 
The  legislation  enacted  In  1917  and  1919  does 
not  authorize  the  ea^  of  bcmds  to  take  ad- 
Tantage  of  t3ie  federal  aid  iworlded  for  by 
the  federal  act  of  Febmair  28*  1M9,  onlesa 
it  can  be  aaU  that  the  anttiwlty  la  otnfeEred 
by  one  or  more  of  these  Itiree  state  enact- 
ments. ^ 

[2]  The  state  blghway  comnAsdon  argues 
that  chapter  170^  Laws  lftl7t  contains  lan- 
guage suffldeutly  Inroad  to  anOtorlae  tlie 
state  board  of  control  not  only  to  Issue  suffi- 
cient bonds  to  meet  the  <^er  of  the  Shakel- 
ford  Bill  as  originally  enacted,  $1,S20,88(U!0 
In  amount,  but  also  to  Issue  bonds  In  the  fur- 
ther sum  of  $3,789,731.77  which  Is  the  total 
amoont  of  the  additional  aid  offered  by  the 
federal  act  of  February  28,  1919.  The  state 
board  of  contrtd  argues  that  its  authority  to 
issue  bonds  under  copter  175,  Laws  1917,  Is 
limited  to  tl>S20,880.C0,  and  that,  having  al- 
ready sold  bonds  aggregating  $1,200,000,  It 
cannot  during  the  remainder  of  the  period 
spedfled  in  chapter  176  sell  any  more  bonds 
except  to  the  amount  of  $820,386.60.  The 
state  board  of  control  suggests,  raOier  than 
contends,  that  the  state  highway  commission 
has  been  granted  authority  by  ttie  proTlsions 
of  chapter  173,  Laws  1919,  known  as  the  Ten 
Million  DoUar  Boad  Bonding  Act,  to  sell 
whatever  bonds  may  be  necessary  In  order  to 
match  the  addltkmal  appropriation  of  $3,780,- 
731.77  available  under  the  terms  of  the  fed- 
eral act  of  February  28, 1919.  The  argument 
of  the  plaintiff  Is  based  upon  the  following 
words  found  In  section  2  of  chapter  175,  Laws 
1917 :  "Or  any  other  aid  hereafter  furnished 
by  the  TTnited  States."  This  argument  made 
by  the  state  highway  commlselon  cannot  pre- 
vail, for  ttte  reason  ttiat  It  comes  In  craiflict 
with  artlde  4,  i  20,  of  the  state  CtmstUntlon. 
which  reads  as  follows: 

"Every  act  aball  embrace  but  one  subject,  and 
matters  properly  connected  tberewitli,  wUdi 
BQbject  shall  be  expressed  fn  tb«  title.  Bat  if 
any  subject  shall  be  embraced  in  an  act  which 
diall  not  be  expTousd  in  the  title,  snch  act  shall 
h9  void  only  as  to  so  much  Uiereof  as  shall  not 
be  expressed  in  the  title." 

Turning  now  to  the  title  of  chapter  17C^ 
Laws  1917,  we  find  that  It  Is  entitled: 

**An  act  to  accept  the  benefits  itf  tlie  act 
passed  by  die  EHxtr-Fonrth  Congress  ot  the 
Cnited  States,  entitled  'An  act  to  provide  that 
the  United  States  shall  aid  the  states  io  the 
constraction  of  rural  post  roads,  and  forjother 
purposes,*  and  to  provide  for  the  issuance  of 
bonds  of  the  State  of  Oregon  to  raise  such  mon- 
ey as  may  be  required  to  meet  the  requirements 
of  said  federal  statute,  and  to  authorize  the 
State  board  of  control  to  take  sndi  action  and 


perfonn  sodi  datles  as  may  be  neeeasatr  to  meet 
the  reqniremrats  <tf  said  federal  act  and  federal 
officials  acting  under  said  aet^" 

The  Shakeiford  Bill  appropriated  a  definite 
sum  of  money  to  be  eppertlooed  among  the 
•tatea,  and,  although  the  amount  arallaUa  to 
a  glTCD  state  Bdtfit  be  laoeaaed  from  year 
to  year  by  reason  of  the  failure  of  some  other 
state  to  meet  tbe  leqnlreBWDts  of  tiw  act,  yet 
tbft  total  amonnt  arallable  to  aU  the  states 
waa  certain,  and  Uie  amount  araUable  to  Or^ 
egon  was  at  least  amnolmatdy  certain.  Tbe 
mto  U  diapter  17S»  Lawa  1817,  veaks  of  but 
one  subject:  Tbe  title  declares  that  the  act 
to  one  to  acoapt  the  bsneflta  of  the  Bbakel- 
ford  BUI  and  to  provide  for  the  teoanoe  of 
bonds  to  meet  the  requirements  "of  said  fed- 
eral act  and.  federal  officials  acting  under 
said  act"  Tbb  title  egpeaks  of  Mily  one  fed- 
eral aet,  and  that  act  Is  the  ShaheUord  BllL 
nte  title  was*  in  ^fect,  notice  to  evtfy  mem- 
ber of  the  Legtidatnre  Oiat,  tt  he  voted  for 
the  bill,  he  voted  to  anthoilze  the  state  board 
of  ccmtrol  to  Issoe  bonds  In  an  amount  euffi- 
dent  to  enable  this  state  to  receive  Its  share 
of  the  fixed  sum  of  money  appropriated  by 
the  Shakelford  Bill,  but  there  waa  no  notice 
whatever  that  a  vote  fw  tbe  Bean-Barrett 
Bill  was  a  vote  to  aothorlxe  the  board  of  con- 
trol to  Issue  bonds  to  meet  the  requirements 
of  some  other  federal  act  The  title  of  tbe 
Btfua-Barrett  Bill  doee  not  sayjtaat  bonds 
can  be  Issued  to  match  any  or  all  federal  aid 
then  or  afterwards  offered,  but  the  title  is  epe- 
dflc  and  names  only  one  offer  of  federal  aid. 
The  title  was  notice  to  every  member  of  the 
Legislature  that  a  vote  for  the  Bean-Barrett 
Bill  was  a  vote  to  authorize  the  Issuance  of 
bonds  amountiDg  to  $1,820,386.50  to  meet  the 
requirements  of  the  Shakelford  Bill  only,  and 
it  was  not  notice  that  such  a  vote  was  also  a 
vote  to  authorize  the  Issuance  of  addltioiml 
bonds  amounting  to  $3,789,731.77  to  meet  the 
requirements  of  some  other  federal  statute 
yet  to  be  macted.  The  title  speaks  of  pres- 
ent aid  (KDly,  and  makes  no  reference  to  fu- 
ture aid.  It  is  true  that  the  Constitution 
does  not  require  the  title  of  the  act  to  be  a 
copy  of  the  body  of  the  bill,  but  It  is  mani- 
fest that  the  title  contains  no  notice  whatev- 
er, not  even  a  hint,  that  the  body  of  the  bill 
contains  in  it  somewhere  a  clause  referring 
to  "other  aid  hereafter  famished  Iv  the 
United  States."  To  g^ve  cdEect  to  the  words 
last  quoted  vrould  be  to  Tt<date  article  4, 1 20, 
of  the  Gonstitutton  as  ttiat  section  to  con- 
stmed  in  Olayt<m  v.  Enterivise  Blectzlo  Co., 
82  Or.  149.  IM,  181  Fac.  411. 

Tr«ttlDg  the  federal  aid  ottered  tij  tbenct 
of  rebruary  38,  1918^  as  **ottier  aid**  or  addl- 
tltHKa  aid,  it  to  manlteBt  that  Uie  Bea&-Bar- 
rett  Bill  does  not  antbortae  the  safe  of  Ixmds 
to  mafaSi  80 cb  •'other  aid"  tor  tiie  reaaon  that 
the  title  of  the  Bean-Barrett  BUI  to  not  broad 
enough  to  embrace  audi  "other  aid,**  and 
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ther^ore  does  not  snpport  Oiat  part  of  the 
body  of  tbs  act.  This  oontflnrioQ,  bowerer, 
does  not  completely  dispose  <a  the  contentions 
made  by  the  plaintiff ;  for  It  is  further  urged 
that  tbe  Bean-Barrett  Bill,  by  adopting  the 
Shakelford  Bill  as  It  existed  In  1917,  also 
adopted  any  changes  that  were  afterwards 
made  In  It  by  am^dment,  and  that  tberefore, 
since  tbe  federal  act  of  February  28,  1819, 
amrads  the  Shakelford  Bill,  the  amendment 
l8  adopted  along  with  the  Shakelford  Bill. 

[S]  The  Bean-Barrett  BUI  sets  out  a  com- 
plete copy  of  the  Sliakelford  Bill,  including 
its  title  and  ttie  date  of  its  approval,  and 
tben  accepts  it  The  Bean-Barrett  Bill  spe- 
dflcally  designate*  the  single  law  which  it 
adopts,  and,  as  recently  held  In  State  t.  Ga- 
n<nig,  184  Pac.  23S,  235,  the  amendment  of  an 
adopted  statute  does  not,  as  between  the 
ad(Vtlng  and  the  adopted  statutes,  affect  the 
adopted  statute  when  tta  adopting  statute 
nses  the  form  of  nteresioe  employed  1^  the 
Beao-Barrett  Bill.  Ohapter  17(^  Laws  1917, 
does  not  aatlK«l»  Oie  boud  at  oimtrol  to  Is- 
sue bonds  to  match  the  federal  aid  offraed  1^ 
tlie  act  of  Fdimary  28, 1919. 

We  now  turn  to  diapter  173,  Laws  1919. 
This  chapter  as  already  pt^ted  out  gathers 
aU  Oie  road  monejnEi  Into  a  single  fund;  it 
piovldea  In  secticHt  4  for  tbe  sole  of  addition- 
al bonds  to  the  amount  of  $10,000,000. '  It  ap- 
portions and  gives  dlrectltms  In  sectim  8  for 
tbe  expenditure  ot  tbe  proceeds  derived  from 
tbe  sale  of  those  bonds,  and  also  declares 
that  "all  ot  Che  state  hl^way  fund  not  oth- 
erwise spedflcally  applied"  shall  be  depended 
In  the  dlacretlom  of  tbe  state  highway  commis- 
sion; and  this  section  oondndes  by  saying 
that  "nothing  contained  In  this  section  Aall 
jffeyent  the  highway  commission  from  ex- 
pending any  of  said  state  highway  fund  In 
carrying  out  the  provisions  of  section  15  of 
this  act."  Turning  to  section  16,  the  state 
highway  commission  Is  "authorized,  enQ)ow- 
ered  and  directed  to  use  any  moneys  d^ved. 
under  the  provisions  of  this  act"  to  meet  any 
federal  aid  apportioned  to  Oregcm;  in  other 
words,  in  spite  of  all  the  care  and  caution 
used  in  apportioning  the  "moneys  derived  un- 
der the  provisions  of  this  act,"  unrestricted 
authority  is  Anally  givm  to  use  "any"  of 
those  moneys  to  match  federal  aid  "hereto- 
fore or  hereafter  apportitmed"  to  Oregon,  The 
language  found  In  chapter  178,  Iaws  1919, 
makes  it  fairly  clear  that,  if  moneys  have  al- 
ready been  "derived  under  tbe  provlsious  of 
this  act"  and  are  actually  In  the  state  high- 
way fund,  those  moneys  may  be  used  to 
match  federal  aid;  but  It  is  not  so  dear  that 
the  statute  contemplates  that  any  of  tbe 
bonds  therein  provided  for  may  be  sold  for 
the  express  and  primary  purpose  of  raising 
funds  with  which  to  match  federal  aid.  Be- 
cause of  the  statute  enacted  In  1920,  and  to 
which  reference  will  subsequently  be  made, 
we  do  not  find  it  neeessaxy  to  determine 
187P^-W 


whether  the  state  highway  commission  is  aa- 
thorized  by  chapter  173.Aaws  1919,  when 
standing  alcme,  to  sell  bonds  for  the  purpose 
of  raising  funds  to  match  federal  aid.  Chap- 
ter 403,  Laws  1019,  tmdoes  in  part  at  least 
what  liad  been  done  by  chapter  173,  Laws 
1819,  for  the  former  declares  that  "no  part 
of  the  state  Iiighway  fund  provided  for"  in 
diapter  173,  Laws  1019,  "shall  be  used  to 
meet  any  of  said  federal  appropriation  other 
than  such  portion  of  said  fund  as  shall  be  de- 
rived" from  the  sale  of  bonds  under  the  Bean- 
Barrett  Bill.  It  may  be  that  the  Legislature 
Intended  by  the  enactmrat  of  chapters  173 
and  403,  Laws  1918,  to  require  all  federal  aid 
available  under  the  Shakelford  Bill  to  be  met 
CTclusively  with  bonds  sold  under  the  Bean- 
Barrett  Bill,  and  at  the  same  time  to  pemdt 
bonds  to  be  sold  under  dutpter  173,  Laws 
1919,  for  the  purpose  o£  meeting  subsequent 
federal  leglalation  coring  aid.  If  au(*h  were 
tbe  intention  of  tbe  Iiei^latttre^  tt  is  wrj 
doubtful  whether  appropriate  language  was 
employed  to  expnem  that  Intentlcm  so  fiir  as 
It  relates  to  tbe  sale  of  bonds  to  meet  anbse- 
qnent  fiederal  aid.  If  saefa  had  been  tbe  In- 
tention of  the  Legislature,  it  would  not  have 
been  difficult  dourly  to  express  It  It  Is  dear 
that  tbe  state  board  of  control  has  authority 
to  sell  bcmds  onder  tbe  Bean-Banett  Bill  to 
meet  tbe  requirements  of  the  Shakelford  Bill; 
bat  It  is  doubtful  whether  the  state  highway 
commission  can  sell  bonds  to  match  federal 
aid  oflared  under  tbe  act  ijt  Felwuary  28, 
1919. 

[4]  Counsel  have  outlined  a  course  of  argu- 
ment which,  it  Is  suggested  rather  than  con- 
tended, may  possibly  support  the  ccHidusloQ 
that  diapt^  173  and  403,  Laws  1919,  when 
construed  together,  empoww  the  state  high- 
way commission  to  sell  bonds  to  matdi  fed*- 
eral  aid  offiered  under  tbe  act  (tf  FBbmar72S, 
1919.  It  Is  enffldaat  to  say  of  Oils  argnment 
so  BOggeeted  that,  while  It  Is  Ingenious,  it 
lacks  persuaatvaiees.  No  i^oer  or  board 
should  be  adjudged  to  possess  antttoritr  to 
sell  bonds  obligating  the  state  to  pay  millions 
of  dollars  tmless  such  authority  la  conferred 
in  clear  and  explicit  language. 

The  Legislature  recently  convened  in  a  spe- 
cial session,  which  was  held  after  the  com- 
mencement of  this  proceeding,  but  before  the 
hearing  of  the  case,  enacted  a  measure  which 
has  partially,  if  not  largely,  rendered  the  dis- 
cussion of  prior  state  legislation  academic 
rather  than  practical.  A  bill  for  an  act, 
known  as  House  Bill  No.  74,  was  passed  by 
the  House  on  January  16,  and  by  the  Senate 
on  January  17,  1820,  and  became  an  effective 
law  on  January  20,  1920,  the  date  of  its  ap- 
proval by  the  Governor.  This  statute  again 
avows  the  state's  acceptance  of  the  Shakel- 
ford Bill,  and  it  also  expressly  accepts  the 
federal  act  ot  February  2S,  1919.  Sectt<m  2 
c£  this  act  Is  as  follows: 
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"Tb6  itate  highway  commiBsion  trf  tor]  officen 
having  control  of  state  highway!  of  the  statB 
of  Oregon  shall,  oW of  the  money  received  In  the 
■tate  highway  funds  of  the  state  of  Or^n  each 
year  from  any  and  all  sources,  first  set  aside, 
If  deemed  necessaiy  or  expedient,  a  snfficient 
amount  to  comply  with  the  terms  of  said  federal 
acts  and  any  otiier  aid  btreaftw  fnndahed  by 
tiw  United  States  for  the  oonstructloa  of  roada 
and  highways  or  to  match  such  federal  aid ;  or 
U  by  reason  thereof  there  will  be  any  deflcioicy 
in  said  state  highway  fonda  in  the  judgment  of 
each  state  highway  commission  or  officers  baring 
control  of  the  state  highways  and  the  said  funds 
by  re£Uon  thereof  will  be  insofficlent  to  take 
care  of  the  constroctiicHi  of  roads  and  pay  Inter> 
est  on  outstanding  bonds  in  any  such  year  at 
years,  or  it  sndi  stata  highway  oommlsBlm  shall 
deem  it  naeeasaiy  and  espedimt  and  for 
beat  interests  of  tiie  state  of  Oregon,  to  mateh 
and  secure  such  federal  aid  under  the  provisions 
of  said  statutes  of  the  United  States  hereinbe- 
fore mentioned  or  other  federal  aid  hereafter 
fnmished  by  the  United  Stetes  to  the  atate  trf 
Oregon  for  roads,  then  the  state  board  of  con- 
trol of  the  state  of  Oregon  is  hereby  authorized, 
empowered  in  its  discretion  each  year  to  sell  the 
Ixmds  of  the  state  of  Oregtm  in  snidi  denomfna- 
tion  aa  in  its  judgment  will  be  moat  marketable 
and  in  an  amount  anffident  to  raise  mongh  ukoi- 
ey  to  equal  the  amount  required  d  tht  state  of 
Or^oQ,  in  order  to  fully  meet  the  requirement^ 
conditions  and  provlslona  of  said  federal  stat- 
utes and  the  federal  officials  operating  under 
said  statutes  tx  any  other  aid  hereafter  for* 
niahed  by  ttie  United  Statw  tot  the  oonstmctloii 
of  roads  and  hii^ways." 

it,  I]  It  will  be  obaerved  Out  tbe  lansaace 
of  fbB  statute  la  tliat  the  state  ttoard  of  ctm- 
trol  Is  "antborlzed,  enyxnrereil  In  Its  dlscre- 
tl(»"  to  BeU  bonds.  The  bill  as  originally  In- 
trodnoed  read  Qaa,  "antborlaed  onpowered 
and  directed" ;  but  In  tbe  process  of  its  oh 
actment  the  bUl  was  changed  by  substituting 
the  words  Its  discretion"  for  the  words 
"and  directed."  The  statate  as  it  now  reeds 
■nthmrtaes,  but  does  not  cmnpel,  the  board  ct 
oontnA  to  s^  b<Hid&  The  board  of  control 
has  authority  under  thla  statute  *in  Its  dis- 
cretion" to  sell  sufficient  bcmds  to  enable  the 
state  to  matfdi  federal  aid  available  under 
the  Shokelford  Bill  and  under  the  federal  act 
of  February  28, 1919,  but  this  court  cannot,  at 
least  on  the  facts  presented  here,  by  a  per- 
emptory writ  of  mandamus  compel  the  state 
board  of  ccmtrol  to  seU  b<mds.  Tbe  board  has 
ample  authority  to  sell  bonds,  but  the  law 
gives  the  board  the  right  to  exercise  Its  dis- 
cretion in  determining  whether  It  wltl  use 
that  authority.  Elven  though  it  be  assumed 
that  chapter  173,  Lews  1919,  authorized  the 
state  highway  commission  to  sell  bonds  to 
meet  federal  aid,  nevertheless  U  Is  plain  that 
the  act  of  1920  withdraws  that  authority,  and 
that  the  Legislature  Intended  that  all  bonds 
to  meet  federal  aid  should  be  sold  pursuant 
to  the  act  of  1920. 

In  Tiew  of  the  language  found  In  the  act  of 


1920,  It  is  difficult  to  cmctive  of  a  sltoation 
which  would  authorize  the  issuance  of  a  writ 
peremptorily  OMumandlng  the  atate  board  ot 
oontnd  to  tax  bcmds.  If,  however,  sach  a  sit- 
uation la  possible.  It  is  not  presented  hne; 
tor  the  reond  beiEora  as  cannot  support  an 
order  for  a,  peremptoiy  writ  of  mandamus. 

The  dranirrer  to  flw  alternative  writ  li 
therefore  eiutalned. 


BUBH  T.  MUTUAL  MFB  INS.  00,  OP  KEW 
XOBK.* 

(Supreme  Court  of  Oregon.  Fd).  2i,  1920.) 

1.  iHSDBavcn  •»241— Pathbht  or  cash  sdb- 
bsndeb  valvz  of  pchjot  upon  fai£e  aifl- 
ojltit  as  to  dkath  of  benkficiaxixs  to 
whov  paid-op  polict  has  bkbh  zsscid 

HKI'D  inBFnxmTB  TO  DTTAUSAn  FAID-UF 

POLICT. 

Where  insurer  Issued  paid-up  j^oUcj,  stipo- 
lating  that  the  consideradon  had  been  paid  by 
beneficiaries,  and  agreeing  to  pay  to  bendi- 
daries  specked  amoont  upon  death  <tf  Insured, 
and  where  insured  aubasqusntiy  delivered  pdi- 
cy  to  insurer  upon  receipt  of  the  caah  Borrmdci 
value  of  the  policy,  upon  insured's  false  aflida- 
vit  that  the  beneficiaries  were  dead,  ttie  traar 
action  waa  ineffective  to  snrrendor  or  cased 
the  policy. 

2.  iHBUunoe  4e»218— wm,  nor  be- 

TITX  POLIOT  WBONQFOIXT  BUBBEnDBSED  TO 
INSITUB,  BBmOT  AT  UW  BKXKO  ADBQUAIX. 

Where  hisum  Issued  paid-up  policy,  stip- 
ulating that  the  consideration  liad  been  paid  by 
benefieiarioi,  and  agreeing  t»  pay  spodfied 
amount  upon  deatli  of  insured,  and  where  ia- 
Bured  subaequently  ddlverad  policy  to  insom 
upon  receipt  of  the  cash  value  of  the  policy,  sp- 
on  insured's  folae  affidavit  that  the  benefidaria 
were  dew!*  equity  had  no  Jnrisdieticm  of  salt  to 
restore  and  revive  the  policy,  since  the  trans- 
action did  not  operate  to  aurrender  or  caned 
the  policy,  and  abice.  Ihe  pdUey  being  In  force, 
the  ben^dariea  bad  a  wmpl^  and  adequate 
remedy  at  law. 
Bean,  J.,  diwBtlBg. 

Department  2. 

Ai^>eal  from  Circuit  dour^  MQltnomah 
County;  Robert  Tudrar,  Judge. 

Actton  by  Harriett  Joevhs  Burr  against  du 
Mutual  Ufa  Insurance  Oompany  of  New 
York.  Decree  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  OMnplalnt  dismissed 
without  prejudice. 

The  defendant  is  a  life  insurance  corpora- 
tion organized  nnder  the  laws  of  the  state  of 
New  York  and  la  now  doing  business  In  the 
state  of  Oreg<Hi.  The  plaintiff  is  a  resld«it 
of  this  state,  the  daughter  of  Peter  A.  Jos-  \ 
ephs,  now  deceased,  and  the  slstw  of  James  i 
and  John  E.  Josephs,  who  are  resldrats  of  ! 
California. 


^s>For  ether  eases  we  same  taple  and  UT-NUUBHB  la  all  Ksy-NnmbmA  Dtgasts  aaB  laOaxes 

•Opinion  modlfled  on  petition  tor  rehwrlafc  see  188  Pao.  9S1. 
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On  June  16,- 1868.  the  defiBndaiit  Iseoed  its 
jKdicy  on  the  Ufe  of  P^r  A.  Joeepbs  for  |6,- 
000,  payable  to  bis  nld  diUdren.  This  pol- 
icy WEB  conditioned  upon  tbe  payment  of  the 
stlpolAted  premitUDS.  and  In  1871,  for  fallnre 
to  pay  tbem.  It  was  surrandered.  The  de- 
fendant then  Issued  Its  pald-i^  pt^cy  No. 
123654,  for  the  sum  of  $400,  payable  to  James 
and  John  E.  Joeephs  and  this  plalntlfC.  The 
taae  ot  the  policy  reads  In  part  as  follows: 

"The  Mutual  Ufe  InBurance  Company  of 
New  York  in  consicleratioD  of  the  representa- 
tions made  to  them  in  the  application  for  this 
policy,  and  of  the  som  of  one  hnndred  and  forty 
d<A\an  and  fifty  cents,  to  tbem  duly  paid  by 
James,  Harriett  and  Jtdin  BL  Josephs,  diildren 
of  Peter  A.  Josephs,  do  Insure  tlie  life  of  the 
said  Peter  A.  Josephs  of  St.  Joseph  In  the  coun- 
ty of  Bachanan,  state  of  Missouri,  In  the 
BiQonnt  of  four  hnndred  dollars,  for  the  term  of 
Ills  natural  life.  And  the  said  company  do 
hereby  prwnise  and  agree  to  pay  the  amount  of 
the  said  insurance  at  their  office  ia  the  city  of 
New  York,  to  the  assnred,  their  exeentors,  ad- 
minlstratois  or  assigns,  in  eizty  days  after  due 
notice  and  proof  of  the  death  of  the  said  person 
whose  life  Is  hereby  Insured." 

On  August  6,  1888,  tlds  poUcy  was  deUTer^ 
ed  by  the  Insured.  Peter  A.  JoseiAs,  to  the  de- 
fffidant,  without  the  knowledge  or  consent  of 
dtber  of  the  bat^dartes.  It  was  aooomp»> 
nled  by  bis  affldavit  to  the  effect  that  the 
benefldarlee  were  then  all  dead  and  had  died 
in  their  Infancy.  Without  Investigatiott  and 
accepting  this  as  true,  tlie  d^endant  at  that 
time  paid  the  Insnred  the  sum  of  $188,  tben 
the  cash  value  of  the  poUcgri  In  ooosideratlon 
of  wblch  tbe  documokt  was  Barriered  to 
tb»  deCmdaut 

On  December  24^  1886,  Peter  A.  Joseplis 
died  in  the  state  of  New  Tork,  i^ere  he  was 
in  buslnesB  after  moving  from  Oalifomia,  and 
an  administrator  of  bis  estate  was  ai^polnted 
there.  James  and  Jobn  S,  Joes^u  were  then 
resldentB  of  OaUfimila,  and  tb»  jfMMSi  ot 
the  state  oC  Oregon.  After  the  death  of  their 
fatlier  they  at  once  instituted  a  vlgoroQs 
seanb  for  the  original  $5,000  policy  which 
tbe  deceased  lud  shown  to  tbe  i^aintlfl  when 
she  was  a  diUd.  The  testimony  Is  oondnslTe 
that  she  did  not  know  the  name  of  tbe  Insur- 
ance company  which  isstwd  the  policy  or  any 
of  the  trams  or  ctmditlons  thereof  except  that 
with  lier  brothers  she  was  named  as  a  bene- 
fldaiy.  Although  diligent  search  was  made 
and  numerous  letters  were  wrlttMi,  no  one 
was  found  who  knew  of  tbe  actual  raistence 
of  sudi  a  policy,  or  tbe  name  of  the  company 
which  bad  issued  tbe  fMOO  policy  wbldi  was 
shown  to  Hie  plaintlft  by  ber  flittier. 
plaintiff  employed  a  Portland  attorney  to  as- 
riist  ber  in  locating  tbe  iwllcy,  bnt  without 
success.  Finally  she  went  to  Mr.  Samuel  a 
prominent  insurance  man  of  Portland,  to 
whom  she  related  the  facts  and  from  whom 
she  obtained  a  list  of  all  tbe  Insurance  com- 
panies doing  buidnees  In  the  United  States  la 
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1866,  some  32  in  number.  She  then  address- 
ed a  circular  letter  of  inquiry  to  each  one  of 
tiiem,  and  in  answer  to  tbe  letter  whidi  irtte 
wrote  the  defendant  she  Imraed  for  the  first 
time  that  the  $5,000  policy  had  been  surren- 
dered, and  In  lien  thereof  a  paid-up  cash  pol- 
icy of  $400  was  Issued,  and  that,  based  upon 
tbe  thlse  affidavit  of  her  fiither  to  the  effect 
that  the  beneficiaries  therein,  bis  children, 
had  all  died  in  Infancy,  the  company  paid  to, 
him  $183,  In  conalderatlon  of  whldi  he  deliv- 
ered to  the  defendant  the  $400  paid-up  pol- 
icy, and  for  sncb  reason  tbe  defendant  denied 
all  liability  thereon. 

The  plaintiff  then  for  the  first  time  fur- 
nished "due  notice  and  proof  of  the  death  of 
the  said  person  whose  life"  was  thereby  in- 
sured, and  for  failure  of  the  defendant  to  pay 
the  amount  of  the  policy  the  plaintiff  brought 
this  salt,  all^^ng  all  of  tbe  facts  above  set 
forth.  She  prays  for  a  decree  restoring  and 
reviving  the  policy  and  for  the  sum  of  $40(^ 
with  interest  txom  December  24, 1806,  at  tbe 
rate  of  six  per  cent,  per  annum,  as  w^  as 
amh  other  and  further  relief  as  to  the  court 
may  seem  equitable, 

To  this  oKuplalnt  tlie  defendant  filed  a  de- 
mnrrra  on  the  following  grounds: 

**(1)  Said  compbdnt  ahows  on  its  flee  that 
plaintiff  is  pursuhig  a  stale  demand. 

'"i^  Man  than  aU  years  have  dapsed  rince 
HiM  aoeraal  ^  the  cause  of  action  atated  in  said 
complaint,  as  appears  from  the  face  of  aaid 
complaint. 

"(3)  Said  complaint  falls  to  state  facts  suffi- 
cient to  constitnte  a  cause  of  suit. 

"(4)  Said  complaint  shows  on  its  face  that 
the  cause  oC  suit  herein  alleged  Is  barred  Iv 
laches." 

After  argnniait  tbe  demurrer  was  overrul- 
ed. Tbe  defendant  then  answered,  admitting 
the  Issuance  of  the  $5,000  policy  In  1868,  the 
surrender  thezeot;  and  the  issuance  of  the 
$400  paid-up  poUcy  in  1871,  and  alleging  Oat 
the  latter  pc^cy  was  surrendered  on  August 
6,  1888,  Iqr  the  insored.  nprni  Ills  said  afflda- 
Tit  and  the  payment  to  him  of  $188,  rea- 
son of  which  the  d^endant  denies  all  liabil- 
ity. As  a  futOier  and  sqitarate  answer  it  ia 
Ideaded  that  the  plalutUt  is  pursuing  a  stale 
Claim;  that  it  is  barred  by  the  statute  of  Uuh 
itations  of  the  state  of  CMlfomia  and  tliat  of 
the  state  of  Oregon.  The  defendant  prayed 
to  be  disdiarged. 

After  tbe  plaintiff  filed  a  reply  teetlmooy 
was  ta^  and  a  decree  was  rendered  In  fa- 
vor of  the  plaintiff  for  $400,  the  face  valtw 
of  tbe  ptilixj.  Tt»  defendant  appeals,  con- 
tending that  ttie  court  erred:  Ilrst,  In  de- 
creeing that  the  policy  is  a  valid,  existing 
contract;  second,  In  holding  that  tbe  surren- 
der and  cancellation,  thereof  were  void; 
third,  in  rendering  a  decree  In  favor  ot  the 
plaintiff ;  and,  fourth.  In  not  gi^ng  a  decree 
in  favor  of  tbe  defendant. 
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Sail  O.  Brananab,  ot  Foartlaod  (Snow,  Bxo- 
naiigb  ft  Tbompsoo,  of  ForUand,  on  Ou 
biieO,  for  ajqueUant 

Omar  a  Spencer,  of  Fordand  (Oarey  ft 
Kerr,  ot  PwOand,  on  the  IwtaO*  *or  reepond- 
ent. 


JOHNS,  J.  (after  ttatliig  the  fBcts  as 
above).  The  policy  In  gnesdoa  spedflcally  re- 
''dtes  that,  in  consideration  of  $140.50  "duly 
paid  by  iamefl,  Harriett,  and  Jobn  E.  Jos- 
eidis,  cblldren  of  said  Peter  A.  Joe^^lis,"  the 
company  Insured  the  life  of  the  said  Peter  A. 
Josephs  in  the  sum  of  of  $400.  Thus  It  la 
stipulated  and  agreed  that  the  consideration 
of  the  policy  was  paid  by  the  plaintiff  and 
her  brotbers.  By  its  terms  the  policy  was 
folly  paid  up  and  the  amount  named  was  to 
be  turned  orer  to  Jamea,  Harriett,  and  John 
IL  Josephs  on  tlte  death  of  their  fattier,  Pe- 
ter  A.  Josephs.  There  Is  no  provision  by 
which  the  $400  or  any  part  of  it  should  be 
paid  at  any  time  to  any  cm  Abb. 

[II  TiM  affldaTtt  whldi  the  father  executed 
as  to  the  deatti  vt  his  diildren  was  false; 
yet,  based  upon  that  declaratiwi  and  raiylng 
thereon,  the  defendant  paid  to  the  father 
$183.  on  receipt  oi  wUcb  he  dellTered  the 
poUcy  to  the  company.  That  proceeding  was 
null  and  Told.  ^e  named  cblldren  were  then 
and  are  now  IlThig.  Under  suA  a  state 
facts  the  payment  to  the  fsUiflr  would  not 
and  could  not  operate  to  surrender  or  cancel 
the  policy.  The  ben^ciaries  never  knew  ttie 
actual  facts  until  the  plaintiff  received  the 
defendant's  answer  to  her  circular  letter  of 
September  23,  1015.  On  receipt  of  that  com- 
munication from  the  plaintiff,  the  defendant 
promptly  advised  her  of  all  of  the  facts. 
There  la  no  testimony  tending  to  show  that 
the  defendant  ever  refused  her  any  informa- 
tion, sought  to  mislead  her  or  to  conceal  any 
fact  which  would  necessitate  a  bill  of  discov- 
ery or  founded  upon  which  a  suit  could  be 
sustained. 

By  the  express  tenna  of  the  policy  the  com- 
pany promised  and  agreed  "to  pay  the  amount 
of  the  said  Insurance  at  their  <^ce  in  the 
city  of  New  York  to  the  assured,  their  execu- 
tors, administrators,  or  assigns.  In  sixty  days 
after  due  notice  and  proof  of  the  death  of  the 
said  person  whose  life  Is  hereby  insured." 
This  was  a  direct  obligation  on  the  part  of 
the  defendant,  for  a  valuable  consideration, 
to  pay  the  $400  to  the  children  of  Peter  A. 
Josephs  upon  his  death.  To  obtain  the  pay- 
ment of  this  amonnt  the  beneficiaries  had  a 
complete  and  adequate  remedy  at  law;  and 
In  any  action  therefor  the  payment  to  the  fa- 
ther would  not  constitute  a  defense.  That 
whole  transaction  was  void.  The  policy  was 
not  surrendered  and  could  not  be  canceled 
thereby,  and  the  company  could  not  thus  ao- 
auire  title  to  it 

[2]  In  the  Instant  case  the  defudant  filed 


a  draurrer  upon  the  groood  that  the  com- 
plaint did  net  state  facts  Bufflclait  to  oonstl- 
tute  a  eauae  rait;  and  it  has  nlled  upon 
that  demurrer  In  flu  drcolt  court  and  in  the 
brief  and  argument  in  this  court,  As  the 
plaintUf  had  a  complete  and  adequate  rem- 
edy at  law,  a  oonrt  of  equity  does  not  have 
Jorisdictloa  oC  this  cause,  and  the  demurrer 
should  have  been  sustained.  The  decree  is 
reversed,  and  the  complaint  la  dlemlsBed. 
without  prejudice. 

HeBBIDB,  a  J.,  and  BilNinirFT,  J.,  con- 
cur. 

BEAN.  J.  (dissenting).  It  is  contended  by 
counsel  for  defendant  that  a  suit  In  equity 
cannot  be  maintained  by  plaintiff,  but  that 
the  remedy  was  by  an  action  at  law  after  the 
death  of  the  insured  and  within  the  thue  xwe- 
scribed  by  the  statute  of  limitation*. 

The  policy  of  insurance  in  question  was 
wrongfully  surrendered  by  the  assured,  and 
canceled  by  the  insurer  without  ri^t  or  au- 
thority, and  without  the  knowledge  or  con- 
sent of  the  beneficiaries,  and  a  suit  in  equity 
can  be  maintained  to  set  aside  the  surrender 
and  cancellation  of  tlie  policy  and  rerlTe  or 
reinstate  the  Instrument  and  recover  there- 
on.  14  B.  a  L.  p.  1014,  I  198 ;  25  Cyc.  792 ; 
14  Standard  Ency.  at  Procedure^  15;  Maus- 
badi  T.  Metn^Mlltan  life  Ins.  Oo.,  63  How. 
Prac.  496;  Cohen  t.  N.  T.  Mutual  life  Ins. 
Co..  80  N.  T.  eiO,  10  Am.  Bep.  622 ;  White- 
head T.  New  York  Life  Ins.  Co.,  63  How. 
Prac.  394;  Id.,  S3  Hun,  425;  Id..  102  N.  T. 
143,  e  N.  E.  267,  66  Am.  Hep.  7S7 ;  SUlwell 
V.  Mutual  life  Ins.  Co.  of  N.  T..  72  N.  X.  385: 
Tabor  T.  Michigan  Mutual  Idfe  Ins.  Co.,  44 
MidL  324,  6  N.  W.  880. 

In  case  ot  a  wrongfol  repudlati(m  of  a  pol- 
icy at  ittsuninoe  by  Qw  Insure  an  option  Is 
e^ven  to  the  insured,  w  bai^klary  having  a 
vested  interest  therein,  to  pnrsno  dUrarent 
remedies,  but  the  right  to  say  what  course 
shall  be  pursued  is  not  awarded  to  the  com- 
pany Issnli^  the  ptdley,  vHilcfa  has  wr(Htff> 
fidly  canceied  sndi  polity  and  doded  its  lia- 
bility thereon,  and  obtelned  a  reo^it  fran 
the  Insured  Indorsed  on  the  policy. 

The  rule  Is  stated  In  26  Cyc  792,  Qius: 

"Remediea  for  Wrongful  Snrrender,  Cane^ 
Iction,  or  Termtnation  of  Coniraot. — a.  Action 
to  B9t  Aside  OanoeOatkm  or  Biirrmdmr.  A  snit 
to  ecjui^  may  be  maintained  Iff  the  inrared  or 
the  benefidaxy,  Mwordlnt  to  the  dxeaustances, 
to  set  aside  a  sxureDder  and  canedlation  of  a 
poU<9  and  reviva  or  reinBtftte  the  ma»,  and  to 
recAver  what  may  be  due  thereon,  where  the 
surrender  and  cancellation  was  procured  by 
fraud  on  the  part  of  the  company  or  its  agent, 
*  •  •  or  where  the  Burrender  was  wrongfully 
made  by  the  Insured  without  the  assent  of  the 
beneficiary.  •   •  •» 

Sea  Day  t.  Connecticut  Gen.  U  Ins.  Co.,  45 
Conn.  480, 29  Am.  Bep.  608 ;  BCeyer  T.  Kaldc- 
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erbocker  L.  Ins.  Co.,  78  N.  Y.  516,  28  Am. 
Rep.  200;  Hayner  v.  Am«lcan  P<^)ular  L. 
Ins.  Co.,  69  N.  T.  435;  Union  Gent  L.  Ins. 
Co.  v.  Poettker,  B  Ohio  Dec.  (Reprint)  263,  4 
Am.  Law  Bee.  108.  In  14  Standard  Encyclo- 
pedia of  Procedure,  p.  16,  the  antbor  states: 

"Where  an  nnaathorized  nurender  of  a  pol- 
icy of  life  Influrance  operates  as  a  fraud  upon 
the  bmeficiaTy*  equity  will  decree  a  leriTal  and 
enforcement  of  tiie  t^stnal  policT*** 

It  1ft  littdsted  on  behaU  ol  the  defendant 
company  that  the  remedy  ot  the  plaintUt  If 
any  Is  at  law.  It  does  not  fill  the  oomiHe- 
meut  to  say  there  Is  a  remedy  at  law.  Such 
le^I  remedy,  both  In  reelect  to  the  relief  to 
be  finally  obtained  and  the  manner  of  ob- 
taining it,  must  be  as  practical  and  effitdent 
as  the  relief  which  a  suit  In  equity  would  af- 
ford under  like  drcnmstances,  or  the  juris- 
diction in  equity  may  be  exercised.  In  South 
PorUand  Lbr.  Co.  v.  Manger,  S6  Or.  467,  at 
page  473,  60  Pac.  5,  at  page  8,'  Mr.  Justice 
WolTertonseyii: 

'^Eb6  remedy  at  law  to  iriddi  the  statote  al- 
ludes must  be  plain,  adequate,  and  omnplete,  or. 
In  other  words,  as  practical  and  efficient  to  the 
ends  of  joBtice  and  its  prompt  admtniatration 
as  the  remedy  in  equity.  It  is  not  enough  that 
there  is  a  remedy  at  law.  Boyce's  Ex'rs  t. 
Gnmdy,  28  U.  S.  (3  Pet)  210,  7  L.  Ed.  656.' 
Mr.  Chief  Justice  Fuller  (in  Gormley  t.  Clark, 
134  U.  S.  338.  349, 10  Sup.  Ct  554.  657.  33  L. 
Bd.  808.  814)  states  the  doctrine  thus:  'The 
jurisdiction  In  equity  attadies  unless  the  le- 
gal remedy,  hotk  in  respect  to  the  final  rdlef 
and  the  mode  of  obtaining  it,  is  as  efficimt  as 
the  remedy  which  equity  wonld  afford  under  the 
same  drcumstanccs.'  See,  also,  Kilbonrn  v. 
Sunderland,  130  U.  S.  606,  514,  32  U  Gd.  1005, 
8  Sup.  Ot  684;  Watson  v.  Sutherland,  72  U. 
S.  (5  Wall.)  74,  18  U  Ed.  680;  Witter  v. 
Amett^  8  Ark.  67.  So  In  Henderson  t.  Johns, 
18  O^.  280.  22  Pae.  461,  it  Is  said:  rChe  rem- 
edy at  law  whidt  detets  a  salt  la  eiaitT  must 
be  full,  adequate,  nd  complets.  Anythisc  less 
than  this  wiU  not  be  sufficient  to  deiwire  equity 
of  jurisdiction.'  And  again,  in  11  Am.  &  Bng. 
Enc  Lew  (2d  Ed.)  200,  the  learned  autlior  says : 
"The  con0tructi<»  given  to  this  phrase  "ade- 
quate ronedy"  by  ^e  courts  requires  that  the 
remedy  at  law  must  be  as  practical  and  efficient 
as  the  remedy  afforded  by  ehancery,  in  ccder  to 
exclude  tiie  latter  fnnn  iurlsdlctian.' " 

See  HaU  t.  I>ann,  62  Or.  476.  97  Pac.  811. 
26  L.  B.  A.  (N.  8.)  198. 
Defendant  in  its  answer  admits— 

"ISiat  on  August  6,  1888,  the  said  Peter  A. 
Josephs  made  and  executed  an  affidavit  before 
a  notary  public  in  the  city,  county,  and  state  of 
New  Totk  stating  that  James,  Harriet^  and 
John  B,  Josephs,  diOdren  of  said  Fieter  A.  Jos- 
ephs, were  all  dead,  having  died  in  infancy,  and 
that  said  affidavit  was  thereafter  by  the  said 
Peter  A.  Josephs  filed  with  defendant,  and 
thereupon,  on  August  9,  1888,  said  paid-up  pol- 
icy numbered  123,654,  for  $400,  was  returned 
by  the  said  Peter  A.  Josephs  to  defendant,  add 
defendant  th^r^npon  paid  to  the  said  Peter  A. 
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Josephs  tlie  sum  of  $188,  befng  tiw  foU  sur- 
render value  of  said  p6Ucy." 

In  effect,  the  def^idant  asserts  that  the 
poU<7  was  paid  and  Is  dead,  and  asks  that 
tbe  Question  of  restoring  It  to  lUe  be  8ldnnl^ 
ted  to  a  court  of  law  and  tried  bp  a  Jury. 
In  the  view  of  tbe  writer  such  a  trial  before 
a  Jury  would  be  a  Tez7  In^Bdoit  and  Inet- 
fectoal  remedy. 

After  the  present  suit  has  bem  determined 
and  the  cancellatim  of  the  policy  declared 
"null  and  void"  according  to  tb»  majority 
opinion,  the  plaintiff  might  be  la  a  lietter  po- 
sition. Until  then,  the  defendant  having  pos- 
session of  the  receipted  policy,  the  plaintifl 
would  be  in  a  crippled  oondltlon  tot  a  legal 
batUe. 

While  it  may  be  true  that  the  defendant 
company  never  intentionally  concealed*  any 
fact  from  the  beneficiaries,  the  natural  result 
of  the  wrongful  cancellation  of  tbe  policy 
served  to  obliterate  it  or  hide  the  same  from 
them  for  a  period  of  about  20  years.  On  ac- 
count of  this  the  defendant  asserts  that  the 
plaintiff  is  gnitty  of  laches  and  cannot  recov- 
er. The  plaintiff  is  not  barred  by  ladies:  1 
Pomeroy.  Bq.  Juris.  (4th  Ed.)  M  418,  424  ;  5 
Pomeroy.  Eq.  Juris.  (4th  Ed.)  SS  26,  35. 

According  to  tbe  terms  of  the  contract,  the 
cause  of  action  accrued  60  days  after  proof  of 
death.  The  limitation  fixed  by  the  statute 
for  ^ordng  payment  had  not  expired  ythai 
this  suit  was  Instituted. 

It  may  as  well  be  sold  that  the  Insurance 
company  should  bave  consulted  the  benefl- 
darles  befcne  attempting  to  cancel  the  polity, 
and  that  It  could  easily  have  found  out  that 
they  were  alive,  as  to  say  that  the  benefl- 
darlea  ffhoold  have  consulted  the  records  ot 
insurance  ot  the  whole  world  and  fimnd  the 
hidden  policy  In  the  possession  of  the  defend- 
ant company,  nw  cnnpany  bad  flie  names 
<tf  the  ben^daries  and  could  easily  have 
written  to  or  about  ttiem.  The  benefldaries 
did  not  know  ttifl  name  of  the  Insurer.  It 
was  not  trough  tbelr  fault  that  the  policy 
slumbered  In  its  grave  for  years,  but  owing 
to  the  active  wrong  of  tbe  company,  although 
not  Intentional,  in  cancdlng  the  policy  at  the 
request  ot  cme  vrtio  bad  no  authority  or  rls^t 
to  make  the  same,  and  that  without  wfliHtig 
any  InTesUgaUon  as  to  ttie  existence  oi  the 
persons  Interested  whose  names  it  had  writ- 
ten in  the  policy.  Sndi  conduct  on  the  part 
ot  the  company  operated  as  a  fraud  upon 
those  entitled  to  the  benefit  of  the  policy.  An 
Insured  person  who  is  not  always  familiar 
with  the  intricate  requirements  of  a  policy  of 
Insurance  is  usually  deemed  to  know  the 
terms  of  a  policy,  and,  although  the  affidavit 
Showed  the  reverse,  it  would  not  seem  to  be 
too  strict  a  rule  to  require  an  insurer  to  ob- 
serve the  main  contents  of  a  policy  whldh  It 
has  Issued.  If  the  company  had  read  the 
poUcy^  it  would  have  observed  that  Oia  bene- 
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fldarles  could  not  have  died  In  early  lnf&n<7i 
and  1  per  cent  of  tike  dEcvt  put  forth  by 
plaintiff  would  have  dladoaed  to  the  company 
that  the  benefldarlefl  were  very  much  alive. 
The  effect  of  the  attempted  cancellation  evi- 
dently was  to  mislead  the  benefldaries  and 
prevent  them  from  asserting  tb^  rights  for 
about  20  yean.  As  soon  as  they  had  knowl- 
edse  of  the  attnaUon,  tbey  acted  promptly 
and  ONnmaiced  suit  It  does  not  appear  fliat 
the  benefldaries  were  guilty  of  laches  or  In- 
excusable delay.  They  were  not  at  fault  In 
this  reQ>ect  In  S  Pomeroy'a  Bq.  Jnrla.  (3d 
Ed.)  i  26,  It  Is  stated: 

"A.  person  cannot  be  deprived  of  bis  remedy 
in  equity  on  the  ground  of  laches  unless  it  ap- 
pears that  he  bad,  knowledge  of  his  rights,  as 
ma  oannot  acquiesce  in  the  pettormanee  of  an 
act  of  whlefa  he  is  ignorant^  so  that  <»•  oannot 
be  ssid  to  neglect  the  prosecution  of  a  remedy 
wheoi  he  has  no  knowledge  that  his  rights  have 
been  invaded,  excepting  always  that  bis  want  of 
knowledge  is  not  the  result  of  Ids  own  cnlpaMe 
negligence." 

In  section  35  tbe  same  anttkor  says: 

"It  has  been  held  tiiat,  where  the  party  Inters 
posing  the  defense  of  laches  has  contributed  to 
or  caused  the  dday,  be  cannot  take  adrantags 

of  it" 

As  said  In  Cohen  t.  N.  T.  Mntool  Ufa  Ins. 
CSo.,  snpra: 

"Oonrts  of  eonltr  depart  fnun  the  ordinaiy 
rules  by  which  their  Jurisdiction  Is  hedged  In, 
in  order  to  do  equity  between  suitors,  and 
whether  a  proper  case  is  made  for  the  exenuse 
of  th6  equitable  powers  of  the  court,  necessarily 
depends  upon  the  drcarostances." 

Tbe  circumstances  of  tbe  present  case  are 
peculiar  and  present  strong  reasons  why  a 
court  of  equity  should  laid  Its  aid.  By  ref- 
erence to  the  letter  of  October  5, 1915,  in  re- 
spouse  to  the  letter  of  September  23d  from 
Mrs.  Burr,  we  find  a  statement  of  the  Insur- 
ance company  that  "tbe  second  policy  was 
surrendered  to  the  company  for  cash  in  1888," 
and  the  letter  further  states  that,  If  these 
poUdes  were  actiuUy  on  tbe  life  of  tbe  fa- 
ther, "you  will  see  that  they  are  of  no  value." 
So  that,  not  having  possession  of  the  policy, 
it  was  necessaiy,  In  the  fhce  of  tbe  stat^ent 
that  there  was  no  value  to  the  benefldaries 
In  this  policy,  to  get  poesesslou  of  the  writing 
and  the  record  and  tbe  lost  instrument,  to  the 
end  and  for  the  purpose  of  reviving  and  es- 
tablishing the  policy  in  full  force,  and  this 
could  only  be  detevmlned  at  tbe  fliUiig  of  com- 
plaint in  equity,  which  was  done;  and,  tbe 
court  having  assumed  JurisdlcCUm  because 
the  writing  was  not  at  bond,  It  Is  pn^r  to 
retain  Jurisdiction  for  tbe  poipose  of  work- 
ing out  tbe  remedies  which  In  good  con- 
sdence  ought  to  be  administered. 

By  its  letter  the  Insurance  company  claim- 
ed the  benefit  of  the  payment  and  cancella- 


tion of  the  policy  wfaidi  it  bad  negligently 
made,  and  denied  nmransibilUr  npon  Its  wiit- 
tm  contract  tor  wbkh  It  bad  been  paid  to 
protect,  in  a  measure  tathariaas  cbildzm 
frmn  want.  Tbe  poaltion  U  tbareby  asanmed 
waa  at  lekat  analosona  to  tbat  ot  a  sacred 
trust  "I  donbt  U  tbe  company  really  wlahas 
to  be  recreant  to  Ita  duty.  If  It  seea  BUdU 
duty. 

It  la  stated  In  tbe  m^Joritr  ovlnlon  ttiat 
there  la  no  ahofring  tbat  defendant  "sou^t 
to  mislead"  plalntUC  a%e  company,  however, 
r^resented  to  plaintiff  tbat  tbe  policy  waa 
valudesa,  and  thereby  Mideavored  to  sUoioe 
the  bttkefldarles  for  another  long  period,  and 
adopted  the  fraud  of  the  insured,  and  claim- 
ed tbe  benefit  of  the  long  Intmnwt  of  tlie 
policy  caused  by  ita  negUgoice.  See  Tabor  t. 
Mldiigan  Mutual  life  Ins.  Co,  44  Mlcb.  324, 
«  N.  W.  880.  The  deerea  oC  tbe  lower  court 
should  be  affirmed. 

For  these  reasmis  t  am  Imp^ed  to  witb- 
hold  my  assent  to  the  condusion  reached  In 
the  oplnlflo  of  Ur.  Jnstlae  JOHN& 


ABSIIUt  ▼.  FLBTCfHBB  et  aL 

(Supreme  Court  of  Oregon.    Feb.  17,  1820.) 

1.  FiXAnXKO  •=s>249(2)— AimOUBIfT  CTAKO- 

mo  AonoN  FBMC  TOESPAaa  TO  oonrnAor 

FB0FnBI.T  AliOWBD. 

Plaintlif,  a  landowner,  who  sued  a  contrac- 
tor and  a  drainage  district  on  the  ground  that, 
in  construction  of  the  dltdi  In  part  over  plain- 
tifl*s  land,  earth  excavated  was  tiirown  on  the 
bmd  of  another,  ketd,  bx  view  of  L.  O.  tu  1 102, 
properly  allowed  to  file  an  amended  cmnplaint 
more  ftdly  setting  forth  the  fact^  despite  the 
claim  that  the  first  complaint  was  (me  in  tree- 
pass,  and  the  second  fbr  breaeb  ct  omtract; 
eadi  ooBpIaint  showing  iba  same  fscts. 

2.  Dnaim  <  nM  Liirtwww  oumor  oom- 
ruxiT  TSUI  saasK  warn  Bn  i.A]ro  was 
THsowiv  on  ADJAoam  ujid  id  kakb  bab- 
bies WHEBB  "VLAX"  MAUB  HO  PBOVWOIT  BOB 

SUCH  UBTHOD. 
The  "plan"  required  by  Laws  181B,  p.  S40, 
relating  to  the  formation  of  drainage  districts, 
need  not  specify  the  disposition  of  earth  to  be 
excavated ;  a  "plan"  contemplating  the  represen- 
tation of  anything  drawn  on  a  plane,  as  a  map 
or  chart.  Hence  a  landowner  cannot  onnplain 
that,  though  tbe  plan  toe  Ateh  ^  not  so  pro- 
vide, earth  excavated  was  placed  oa  tbe  west 
side  of  the  dlteh  mi  the  land  of  another  owner 
to  serve  as  a  barrier  against  high  water;  the 
work  being  carried  on  under  the  direction  of 
officers  of  the  district. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vixt  and  Secmid  Series,  iNanJ 

8.  Dbaxbs  ^s>S9—Plax  apfbovbb  bt  OBAXir- 
AQB  omcEBa  coifOLUaiTB  nr  absbbce  or 

IBATTD. 

Under  lAWs  1915,  p.  S40,  die  officers  ot  a 

drainage  district  have  authority  to  approve 


4b»Fer  otbw  cues  see        topio  and  KST-NUliBSB  In  all  Ker-Nambwed  DlsettB  snA  iBdwea 
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plans  for  coDBtrnction  of  s  ditch,  and,  fh  tiie 
absence  of  fraod,  the  plan  as  approved  by  tb« 
count?  court  cannot  be  nrimred  ndlatarallr 
br  an?  other  trlbnnal. 

4.  BVISEITOB  «=»265(7)  —  EFROT  OW  ADiaS' 
BIOKB  OF  COTJNSEIh 
Where  plaintllTg  counsel  at  the  trial  ad- 
mitted that  a  drainage  ditch  constrocted  over 
plalntilTa  land  vaa  constmcted  with  author!^, 
and  the  only  contention  was  over  the  dlspositiwi 
of  the  earth  exeavatedi  plaintiff  cannot  recover 
on  the  theory  that  private  property  cannot  be 
taken  under  Const,  art  1,  |  16»  fw  putiUc  use 
wiUiont  jost  compcosatlon. 

DQMUtmentl. 

Aiq^eol  from  Olrcuit  Court  TUlamook 
Oonnty;  Qeorge  B.  Bagle7t  Juage. 

Action  by  A.  ArstUl  against  D.  B.  Fletdwr 
and  oQiers.  From  a  iaigcaeat  for  plalntW, 
defiaidants  appeal.  Bevemd  and  ranaudfid. 

The  Indhridaal  defendantB  are  the  snperrto- 
ors  and  contractor  of  the  corporate  defend- 
ant, the  Btg  Nestncca  drainage  district.  Ttte 
plaintlfl  owns  a  quarter  sectloa  of  land  In 
Tillamook  county  in  the  territory  controlled 
by  Oxe  drainage  district  ^  the  first  oom- 
plalxtt  filed  it  Is  said  that— 

"In  the  exercise  of  Its  said  Jurisdiction,  the 
said  drainage  district  sctlnf  by  and  through  the 
defddant  directots,  on  or  about  the  1st  day  of 
April,  1918,  laid  oat  and  eitabUshed  a  system 
frf  drainage  ditehes.  In  said  district,  had  tiie 
same  duly  located  and  surveyed,  and  located 
and  established  one  of  the  said  drain^e  ditdies 
over  and  within  the  said  lands  of  the  plaintiff, 
said  ditch  being  wholly  within  the  said  lands  of 
the  plaintilf,  and  running  along  the  west  bound- 
ary line  of  said  lauds." 

This  allegation  Is  admitted  by  the  answer. 
The  burden  of  the  plaintiff 'a  grievance  is  that 
the  district  through  Its  conlxactor  and  super- 
visors  deposited  the  earth  taken  from  the 
ditch  on  the  west  side  thereof,  where  it  rest- 
ed mainly,  if  not  entirely,  upon  the  land  of 
another  proprietor,  Instead  of  putting  It  on 
the  east  aide,  where  It  could  be  used  by  the 
plalntltC  in  filling  low  places  on  his  land.  He 
asserts  that  by  this  means  he  was  wrongly 
deprived  of  more  than  6,000  cable  yards  of 
earth  belonging  to  him,  of  the  reasonable 
value  of  50  cmts  per  yard,  aggregating  fS,- 
000,  for  which  sum  as  damages  he  demands 
judgment 

The  organization  of  the  defendant  drainage 
district,  the  official  diaracter  of  its  super- 
visors, and  the  fact  that  the  defendant 
Fletcher  was  a  contractor,  are  all  admitted. 
The  wrcmgB  complained  of  are  denied.  The 
answer  avows  the  establishment  of  a  intern 
of  drainage  ditches  In  the  district,  one  of 
which  mns  altmg  the  west  boundary  line  of 
the  plaintiff's  lands,  and  says  that  he  granted 
a  right  of  way  and  license  tar  the  construe- 
tlon  of  the  ditdi,  In  pursuance  of  which  the 
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work  was  done.  The  defendants  dalm  that 
the  property  in  that  neighborhood,  Induding 
Oiat  at  the  platntUf,  was  damaged  by  the 
overflow  of  CSear  creek;  that  the  surplus 
waters  ran  from  plalntUTs  tract  westerly 
throtif^  other  holdings  In  the  district  whltdi 
were  lower  than  hto  and  of  a  swampy  char- 
acter; and  that  In  the  construction  of  the 
dltdi  the  Intention  was  to  take  care,  not  only 
of  the  ordinary  flow  of  the  creek,  but  also 
to  prevent  the  flood  waters  from  rmmlng  over 
upoa  the  Uin^  to  the  westward ;  and  In  cr- 
der  to  do  so  the  earth  excavated  In  constmet- 
ing  the  ditch  was  deposited  In  lai^  part  on 
the  west,  so  as  to  raise  an  embankment  de- 
signed to  aid  In  preventing  the  overflow  of 
die  water  to  tb&  west  It  ta  farther  stated 
in  substance  that  the  earth  not  needed  for 
that  purpose  was  deposited  upon  the  lands 
of  the  plaintiff. 

The  reply  (Aallenges  the  answer  In  materi- 
al partlcularfl  and  denies  that  the  plaintiff 
gave  any  Uoense  <w  right  of  way  ft>r  the  om- 
stroctioD  of  the  ditch.  After  the  case  was 
thus  at  tesae,  the  coart,  over  the  objection  of 
the  defendants  to  ttie  effect  that  It  would 
change  the  Issnea  to  be  tried,  allowed  the 
idalntlff  to  file  an  amended  complaint  This 
new  pleading  states  the  organization  of  the 
district  and  the  official  ifharacter  of  the  so- 
pervlaors  and  the  fact  of  Fletcher's  being  a 
contractor,  aa  in  the  first  complaint,  and  it 
says  that  Oie  district^  acting  tbrangb  its  su- 
pervlsins,  Burveped  and  laid  out  a  propoaed 
system  of  drainage  ditches,  locating  one  sec- 
tion thereof  within  idalnUff's  lands  nuudnc 
paralld  to  the  west  boundary  thereot  Tbs 
following  avennait  w^eara  In.  the  amended 
complaint: 

"lliat  on  or  about  the  date  last  mentioned, 
said  system  of  drainage  was  formally  adopted 
by  said  district,  but  neither  the  said  defendant 
district,  nor  either  ot  die  other  defendants,  ac- 
quired any  rights  in  or  to  said  lands,  or  any 
rights  to  construct  the  said  section  of  said 
drainage  ditches  thereover,  by  ccndemnation,  or 
otherwise,  other  than  a  mere  oral  license  bom 
the  plaintiff  to  the  defendant  district  to  con- 
stmet eaid  section  on  plalntlPs  premises,  afore- 
said, as  proposed  by  said  plan,  which  license 
was  oonpled  with  the  expressed  condition  that 
all  8(nl  and  earth  taken  or  excavated  from  the 
said  section  wonld  be  the  property  of  the  plsla- 
dff,  and  abonld  be  departed  upon  dte  plalntUTs 
land  tof  his  nae  and  bmeflt" 

The  remainder  of  the  new  pleading  respect 
Ing  the  excavation  of  the  ditch  and  the  de- 
posit of  the  earth  on  the  west  side  thereof  is 
substantially  the  same  as  In  the  first  instance. 
It  was  stipulated  that  the  original  answer 
should  be  deemed  an  answer  to  the  amended 
c<»nplalnt  and  that  the  reply  ahonld  stand 
as  before. 

On  the  issues  thus  formed  the  cause  came 
on  for  hearing.  At  the  beginning  of  the  trial, 
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ttw  plaintiff  by  his  attorney  stated  to  tfaa 

court  and  foxy  that  tbe  tdalutlfl  did  notques- 
tkm  or  ffiivuto  tbe  rli^t  ctf  tb»  defeaktents  to 
constroct  the  dltcb ;  that  be  deelzed  tt  to  be 
cfHiatmcted,  and  that  the  defendants  had  a 
right  to  excavate  tbe  same;  tmt  that  be 
<dalmed  to  be  entitled  to  the  dirt  ignored 
therefrom.  Lat^  on,  after  the  plaintiff  hlm- 
jelf  was  sworn  as  a  witness,  bis  attorney  re- 
newed the  admlsstcn.  saying  that,  "We  do  not 
dispute  tbe  right  of  tiie  Pendants  to  ezca< 
vate  the  dirt  In  question  from  the  dlMi." 
Tbe  defendants  thai  objected  to  tbe  Intro* 
dnctlon  of  any  testlnumy  In  Uie  acUon,  as- 
signing as.  a  reason  that,  under  the  condition 
bro^ht  about  by  i^alntUTs  admission  In  <q>eo 
court,  the  complaint  does  not  state  facts  suffi- 
dfflt  to  constitute  a  cause  of  actkn.  Tbe 
court  oTermled  tbe  objectloa. 

The  case  proceeded  to  trial,  resulting  In  a 
verdict  In  favor  of  tbe  plalntUC  and  against 
the  district  only,  for  the  sum  of  9500,  and  a 
Judgment  was  cendered  In  favor  of  the  plaiiv- 
tlff  and  against  tbe  district  for  tluit  ameoBt 
of  money,  together  with  costs  and  dlsburse- 
moits.  All  the  defendants  appeal. 

H,  T.  Botts,  of  TUlamoofa;  for  aK>ellanta 
'    8.  a.  Johnson,  of  Tillamook  (Johnson  A 
Handley,  of  Tillamook,  on  ttw  brief),  for  re- 
spondent 

BURNETT.  J.  (after  stating  tbe  facta  as 
above).  [1]  Oppofdng  the  filing  of  the  amend- 
ed complaint,  tbe  defendants  argued  that  the 
original  complaint  stated  a  cause  of  action 
substantially  for  trespass  and  the  amended 
complaint  sets  forth  a  breach  of  contract  giv- 
ing rise  to  damages.  In  our  Judgment,  tbe 
contention  of  tbe  defendants  In  this  respect 
la  unsound.  It  is  said  in  the  original  am- 
plaint  that  the  ditch  in  question  was  duly 
located,  surveyed,  and  established  over  and 
within  tbe  land  of  the  plaintiff.  The  allegn- 
tiwi  of  the  second  complaint  la  substantially 
the  same.  The  effect  of  the  two  pleadings  Is 
Identical.  Both  plainly  point  out  that  the 
bone  of  contention  Is  the  earth  wbldi  was  dug 
out  of  the  ditch.  Tbe  court  was  dearly  wUh- 
In  the  bounds  of  Ita  dlsceetloa  In  allowing 
the  amendment  b^ore  trial,  as  described  In 
section  102,  L.  O.  t^,  midtng  thus: 

"The  court  may,  at  any  time  bffore  trial, 
iu  furtherance  of  justice,  and  upon  soch  terms 
as  may  be  proper,  allow  any  pleading  or  pro- 
ceeding to  be  amended  by  adding  the  name  of  a 
party,  or  other  allegatioa  material  to  the  cause; 
and  in  like  manner  and  for  like  reasons  It  may, 
at  any  time  beton  the  cause  Is  sBbmitted,  allow 
each  ideading  or  proceeding  to  be  amended,  by 
striking  out  the  name  of  any  party,  or  by  cov^ 
recting  a  mistake  in  the  name  of  a  inrty,  or  a 
mistake  in  any  other  respect,  or  whsi  tiia 
amendment  doos  not  snbstantiaUy  change  the 
cause  of  action  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 


Tbe  important  aarignBent  of  error  re- 
lied vtBoa  by  tbe  defendants  la  found  In  their 
objection  to  vulons  parts  of  tbe  diarge  of 
tbe  court  to  tbe  Jury.  la  substance  tbe  In- 
structions challenged  are  that,  whatever  the 
necessity  In  the  construction  of  the  ditidi,  the 
defendants  bad  no  right  to  throw  the  exca- 
vated earth  upon  tbe  west  side  thereof  and 
beyond  ttm  plaintiff's  line  unless  Oie  nlginal 
plan  of  drains  adopted  by  tbe  district  di- 
rected that  the  earth  should  be  thus  deposl^ 
ed ;  and  further  that,  although  the  original 
plan  designated  the  west  side  of  the  ditch  as 
the  place  to  put  the  excavated  earth,  yet  the 
Jury  bad  a  right  to  oonsidw  Aether  or  not  It 
was  necessary  so  to  do,  and  to  what  extent 
It  was  requisite.  In  other  words,  the  effect 
of  the  instructions  was  to  submit  to  review 
and  revision  by  Oie  Jury  the  Judgment  of  the 
district  and  its  engineer  exercised  in  the  con- 
struction of  the  dltdi. 

The  formation  ot  drainage  districts  had  its 
origin  in  chapter  340  of  the  Laws  of  1915.  en- 
titled "An  act  to  provide  for  the  organisation 
of  drainage  dlslrictfs),  for  the  constructioa, 
operation  and  malntenanee  of  drainage  sys- 
tems, for  the  payment  of  the  cost  of  such  sys- 
tems and  the  expenses  incidental  th»«ta** 
Tbe  organization  of  sudi  a  body  Is  Inaugurat- 
ed by  filing  In  the  office  of  the  county  clerk  a 
petition  signed  by  the  owners  of  fifty  per  cent, 
of  the  acreage  of  swamp,  wet,  overflowed,  or 
irrigated  lands  included  In  the  proposed  dis- 
trict After  certain  preliminary  procedure, 
ttiree  supervisors  are  elected.  They  tiien  ap- 
point an  engineer,  who  shall  have  contnd  ot 
the  engineering  work  in  the  district  The  act 
(sectlmi  S)  requires  that — 

"The  said  engineer  or  engineers  shall  make 
an  necessary  snrveys  of  the  lands  within  the 
boundary  lines  of.  s^d  district,  as  described  in 
the  petition,  and  of  all  lands  adjaceat  thereto 
that  may  be  or  will  be  improved  or  reclaimed  in 
part  or  in  whole  by  any  systen  of  drainage  or 
levew  that  may  be  ondined  and  adopted,  and 
said  engineer  or  engineers  shall  make  a  report 
in  writing  to  the  board  ot  sapervisors  with  maps 
and  profiles  ot  said  stirveys,  whidt  report  shall 
contain  a  plan  tor  draining  and  reclaiming  the 
lands  described  In  the  petition  or  adjacent  here- 
to from  overflow  ot  or  damage  by  water;  said 
maps  and  profiles  shall  also  indicate  so  far  ata 
necesttry  the  physical  diancterlaticB  of  tfae 
lands,  and  location  of  any  public  reads,  rail- 
roads and  other  rights  of  way,  roadways  and 
other  property  or  improvements  located  on  such 
lands.  *  *  *  Upon  receipt  of  the  final  report 
of  said  engineer  concerning  surveys  made  of  the 
lands  contained  in  the  district  organised,  and 
plans  for  reclaiming  the  same,  t^e  board  of 
superrisora  shall  adopt  audi  iep<nt  w  any  modi- 
fication thereof  apfwoved  by  the  tddef  enghkoer 
and  tiiereafter  Such  adopted  report  shall  be  Htm 
plan  for  draining  and  raelaiming  sndi  lands 
from  overfiow  or  damage  by  water,  and  it  shaU 
after  such  adoption  be  known  and  designated 
as  'the  plan  for  reclamation,'  which  plan  shall 
be  filed  with  tbe  secretary  of  the  board  of  «a- 


Digitized  by 


<m  P.) 


perrlMna  and  Urn  ecvlcd  Into  du  ncMidi  <tf 
the  distriet** 

The  ooonty  cotnt  Is  required  to  Appoint 
three  commiastonerg  possessing  certain  qusAi- 
flcattms.  Equipped  with  a  copy  of  the  plan 
and  list  ot  lands  InrolTed.  they  inspect  the 
district  and  the  lands  tber^  and  assess  the 
benefits  and  dama^  accruing  to  eat^  tract 
Their  report  Is  filed  with  the  county  ooort, 
and  opportunity  to  be  beaid  in  objection  to 
the  r^rt  la  afforded  by  published  notion 
After  coDSideriDg  all  objectloiui  and  excep- 
tions, if  the  county  court  Is  saUafled  that  the 
estimated  cost  of  the  Improvement  is  less 
than  the  benefits  to  be  derived  therefrom.  It 
shall  approve  and  confinn  tlw  conunjssimi* 
ers*  reptnt  as  amended  or  modified.  Any  one 
af^leved  may  appeal  from  the  Judgment  of 
aK>rovaI.  The  act  then  empowers  the  su- 
pervisors "to  buDd,  construct,  and  complete 
all  or  any  works  and  Improvements  which 
may  be  needed  to  carry  out  *^e  plan  of  rec- 
lamation,* and  may  hire  men  and  teams,  and 
purchase  machinery,  equipment,  and  sup- 
piles."  These  notations  respecting  the  provi- 
sions of  the  drainage  district  law  are  tak^ 
from  the  act  already  mentioned  and  the 
amendments  thereto  found  in  chapter  414  of 
the  Laws  of  1917. 

One  of  the  contentions  of  the  plaintiff, 
which  seems  to  have  l>€en  adopted  by  the 
court,  is  that  the  plan  must  specify  that  the 
earth  taken  out  of  the  ditch  is  to  be  deposited 
upon  the  west  side;  for  want  of  which  the 
defendants  would  be  guilty  of  wrong  to  the 
plaintiff  in  putting  It  there.  In  our  Judg- 
ment,  no  such  meaning  can  be  predicated  of 
the  term  "plan"  as  used  in  the  act  "Plan" 
contCTiplatto  "the  representation  of  anything 
drawn  oil  a  plane,  as  a  map  ix  chart." 
Standard  Dictionary.  In  other  words,  it  Is 
a  map.  It  does  not  include  the  delineation 
of  crosB- sections  or  elevations.  It  has  to  do 
with  the  length  and  dlrectl<m  at  the  dlttdies 
designed  to  «Bect  the  drainage  desired.  It 
is  not  contemplated  by  the  act  that  the  plan 
shall  include  particular  and  minute  Qieclfl- 
catlons  about  where  each  spadeful  of  earth 
shall  be  deposited.  These  things  must  be 
left  in  practice  to  the  governmental  discre- 
tion of  the  officers  of  the  drainage  district 
The  district  (iterating  through  its  8tq>erviB- 
ors,  is  a  brandi  of  governmental  power  the 
exerdse  of  which  is  designed  to  acctMUpltsh 
results  beneficial  to  at  least  a  portion  of  the 
public,  the  landowners  whose  property  is  ad- 
vantageously affected  by  the  project  In  the 
absence  of  fraud,  their  plan  as  approved  by 
the  Judicial  examination  of  the  county  court 
is  not  to  be  called  in  question  or  reviewed 
collaterally  by  any  other  tribunal.  Much  less 
is  it  to  be  left  to  the  judgment  of  a  trial  Jury 
in  an  action  for  damages.  Tbb  principle  Is 
weQ  stated  In  the  oi^nlon  of  Mr.  Justice 
tfoore  In  Giaconi  v.  Astoria,  60  Or.  12.  19, 


867 

(N.  a)  IISO, 


US  Pac  SfiS.  867.  37  U  R. 
tiius: 

"A  mnnidpal  corporation  in  devising  plans 
for  improving  public  Ugfaways  within  its  borders 
acts  indidally,  and  when  proceeding  in  good 
faith  is  not  liable  tot  errors  of  judgment ;  bat  in 
craatroetlng  the  work  it  acts  miidsterially,  and 
is  bound  to  see  tiut  the  plan  la  executed  in  a 
reasonably  safis  and  aUUfnl  mannsif — dtins 
antboritlsB. 

The  Queetlrai  there  involved  was  the  grad- 
ing of  a  street,  but  the  principle  is  the  same 
in  the  instant  case,  for  in  both  slbutlons 
ttiere  Is  involved  the  exercise  of  governmen- 
tal authority. 

It  Is  true,  as  cont^ed  by  the  plaintiff, 
tb&t— 

"Private  property  shall  not  be  takea  for  pnb- 
Ue  use,  nor  the  particular  servloes  of  any  man 
be  demanded,  without  Juit  compensation;  nor 
except  in  case  of  the  stat^  without  such  com* 
pensatlon  first  assessed  and  tendoed."  Oregon 
Constltntlon,  art  1.  |  IB. 

This  condition  Is  met  and  satisfied  in  the 

case  at  bar  tj  the  statement  at  the  trial 
the  plaintiff's  couns^  to  the  ^ect  that  the 
defendants  had  a  rl^t  to  construct  the  ditch. 
What  the  plaintiff's  attorney  said  was  in 
legal  effect  an  admission  that  the  land  had 
been  l^lly  condemned  and  the  matter  of 
compensation  properly  adjusted  by  Judicial 
proceedings  or  agreement  of  the  partlea  Dn> 
der  the  constitutional  guaranty  above  noted, 
(he  defendants  would  have  no  right  to  in- 
vade the  praises  of  the  plaintiff  and  c<m- 
struct  the  ditch  until  the  mattw  of  compoi- 
satlon  was  first  adjusted.  We  have,  thai, 
a  case  where  the  defoidants  are  justified  in 
taking  the  idalntlff's  propwty  so  tar  as  it 
is  involved  in  the  construction  ot  the  ditdL 

Under  section  16  of  the  original  act,  the 
supervisors  have  full  power  and  authority  to 
build,  construct  and  complete  all  or  any 
works  or  improvements  which  may  be  needed 
to  carry  out  the  plan.  The  fallacy  of  the 
plaintifTs  argument  seemingly  adopted  by 
the  court  lies  in  the  apparent  assumption 
diat  a  drainage  ditdi  is  constructed  solely  by 
excavation.  This  la  not  always  the  case^ 
Sudi  construction  may  often  include  filling 
as  well  as  excavation.  Any  one  with  prac- 
tical knowledge  of  the  subject  may  readily 
see  as  an  illustration  that  a  ditch  on  a  steep 
siddilll  will  consist  very  la^ly  of  an  em- 
bankment on  the  lower  tide.  The  dirt  Is 
never  plied  on  the  upper  aide  in  8n<9i  cases. 
And  in  this  instance,  Qie  levee  formed  by  tbe 
deposit  of  the  earth  on  the  west  side  probably 
was  designed  to  prevent  the  flood  waters  go- 
ing b^ond  the  ditch  to  luundate  the  lower 
lands  in  that  direction.  In  other  words,  It 
was  most  likely  intended  as  a  reinforcemott 
otths  dltdL 
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Baring  In  mind  the  objects  to  be  attained 
uid  tbe  ben^ts  to  be  aoqnlred  by  tbe  proj- 
ect; much  mast  be  left  to  the  judgment  of 
the  district  officers,  acting  In  ttielr  gorera- 
mental  edacity  In  carrying  out  tbe  original 
design  or  plan.  They  are  not  here  charged, 
as  In  tbe  Olaconl  Cane,  yrlth  having  acted 
negligently.  Neither  to  Craud  Unputed  to 
them.  Giving  It  fall  ^lect  In  &vor  oC  the 
plalntUC,  the  most  that  Is  alleged  Is  that  In 
their  Judgment  the  proper  place  to  deposit 
the  earth  was  on  the  west  side  of  the  dltdi. 
That  ttiey  had  a  right  to  nse  the  earOi  ac- 
quired In  the  excavatli»  for  the  purpose  of 
completing  Its  ccmstructlon  Is  taught  by  the 
opinion  of  Mr.  Justice  McBrlde  in  Sbarkey 
T.  Portland,  S8  Or.  353, 106  Pac.  331, 114  Fac. 
933.  The  matter  Involved  In  that  case  was 
the  grading  of  a  street  It  Is  there  said: 

"The  weight  of  antbority  seema  to  be  that  the 
city  1b  entitled  to  use  the  earth  excavated  from 
one  portion  of  a  street  to  make  fills  repaired 
upon  the  same  street,  or  upon  other  streets  em- 
braced in  the  same  gueral  plan  of  improve- 
ment." 

The  subject  Is  treated  at  length  In  Hamby 
V.  Dawson  Springs,  126  Ky.  451,  104  S.  W. 
259,  81  Ky.  Law  Rep.  814. 12  L.  B.  A.  (N.  S.) 
1164,  and  particularly  In  the  note  In  the  lat- 
ter publication. 

We  may  safely  say  that  In  making  an  Im- 
IKOvement  of  the  kind  In  aucBtiw  the  public 
authorities  have  a  right  to  use  the  material 
fimnd  in  the  ditch  for  the  cmnpletloa  of  that 
partlcalar  work,  and  that.  In  the  absence-of 
fraud  or  negligence,  they  are  not  liable  for 
the  consequent  Injury  which  may  happen  to 
the  landowner.  These  questions  are  properly 
to  be  worked  out  and  concladed  In  condemna- 
tion proceedings.  Once  given  the  right  to 
construct  the  ditch,  they  have  full  power  and 
authority,  as  declared  In  the  statute,  to  do 
those  things  which  are  proper  for  the  accom- 
plishment of  the  work  In  hand.  The  analogy 
of  street  grading  cases  holds  good  In  one  of 
the  sort  before  us.  Tbe  action  of  the  officers 
within  such  limits,  that  Is,  without  n^LIgence 
or  fraud.  Is  not  subject  to  collateral  review 
by  a  Jury.  If  by  the  fair  eierdse  of  th^ 
Judgment  the  officers  of  tbe  district  deter- 
mined that  it  was  necessary  to  pnt  6,000  cu- 
bic yards  of  excavated  earth  on  the  west  side 
of  the  ditch  as  a  levee  In  aid  of  the  reclama- 
tioD  project,  the  Jury  in  snch  a  case  as  this 
cannot  be  permitted  to  question  their  decision 
or  to  say  tbat  less  or  more  or  none  of  the 
earth  should  have  been  there  deposited.  In 
this  re^>ect  the  Instructions  were  erroneous. 

The  Judgment  is  reversed,  and  the  cause 
remanded  fbr  further  proceedings. 

McBBIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ..  concur. 


ROPER  V.  HAMMER.    (No.  22576.) 
(Suptems  Court  of  Kansas.   Feb.  7,  1920J 

(Spttahiu  &v  Court.) 

1.  Masteh  asd  sxbvant  ®=939S^,  New,  voL 
8A  Key-Na  Series— Rbhedt  bt  action  ctth- 

tJUTIVB  TO  ABBITBATIOI^  UNDEB  WOBKHKN'S 
COMPBRSATION  ACT  IK  CASK  OV  B1CPI.0TKB*8 
XBTUSAL  TO  CONSKNT  TO  ABBITBATIOIf . 

If  an  em^oyer  refuse  to  omsent.  In  writing, 
to  arbitradfln,  the  workman  la  not  oUlged  to 
naort  to  actlen  to  enftwee  payment  of  compen- 
■atlon.  In  soch  a  esse  the  icnedy  action 
is  permiBsiv^  and  ia  eomnlatlve  to  the  remedy 
by  arbitration. 

2.  ICanu  AiiD  rnvTAWt  4s>896%,  New,  voL 
8A  Key-No.  Ssrisa— XhonAns  rAiuna  to 
UBOon  oonamT  kat  bb  bbqabdsd  as  hav- 
ing BBTUSBD  CONSENT  TO  ABBTTBATIOll  UN- 
DXB  WOBKJIBN'S  GO1CFKM8AII0H  ACT. 

If  a  workman  has  made  fair  ^ort  to  secore 
consent  of  his  employer  to  arbitration,  exproBsed 
in  wridng.  and  the  writing  is  not  executed,  the 
employer  mi^  be  regarded  as  having  refused  to 
consent. 

8.  Masteb  and  sebvant  «s>89SV^,  New,  voL 
8A  Key-No^  Seriea— Abbitkation  pbovidbd 
bt  Wobevzn'b  OoHnNSATXOn  ACT  zjbeb- 

AIXT  INTSBPBETED. 

The  remedy  by  arbitration  provided  by  the 
Workmen's  Ckonpensation  Act  is  distinct  from 
the  arbitration  provided  for  by  the  general  arbi- 
tration statote^  is  complete  In  ittelf,  and  is  to 
be  liberally  Interpreted  and  flexibly  applied  to 
accomplish  its  peculiar  purpose. 

4.  Mastbb  and  sebvant  es9^QS^,  New,  voL 
8A  Key-No.  Series— Application  to  beview 

AWABD  OH  ABBITBATIOR  irNDSB  WoBKMEN'S 

CoHPsnaAnos  Aoi  waives  objbctiom  to 
notice: 

An  application  to  review,  at£a(Aing  the 
merits  of  an  award,  emstitates  a  gsneral  ap- 
pearance, and  waives  <Ajecti(m  on  the  ground 

of  failure  to  give  required  notice. 

6.  Mabtbb  and  bebvant  4s>417(6)— Revzew 
07  awabd  bo  fab  as  belatino  to  conduct 

OF  ABBITBATION  PBOCIEDUiaB  UHtTED. 

Review  at  an  award,  so  for  as  It  relates  to 
Initiatioa  and  c<mdoct  of  the  arbitratum  pro- 
ceeding is  limited  in  scope  to  those  specific 
subjects  respectlDg  whidi  the  court  is  author- 
ized to  make  findings. 

6.  MaSXEB  and  sebvant  «S9417(^^E1IPU>T- 
KB  SBSKINQ  BEVIBW  OP  ABBREATOB'B  AWABD 

TTNinsB  Wobkhen'b  Ooupensatzon  Aoi  xusc 
establibs  pacts  oh  which  appuoatioh  is 

BASED. 

An  employer  who  has  applied  for  review  of 
an  award  must  establish  tbe  facts  on  which  the 
application  is  based,  according  to  the  rules  gov- 
erning proof  of  fraud,  undue  Influence,  and  the 
like. 

7.  Mabtbb  ahd  bebvakt  «b9417(7>— Duabil- 
IXT  qvebt^^on  op  pact  pob  abbitbatob. 

WbeUier  or  not  firacture  of  tbe'  hip  bone 
produces  total  permanent  disability  is  a  que» 
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ti<Hi  of  fikct.  wUch  the  aibltrator  Is  aothorlzed 
to  detonolu  Lawi  1917,  c  226,  |  8,  par.  8» 
anbd.  a. 

8.  &L&8TEB  AND  SEBTANT  «S>385(20)— ABBZ- 
TBATOB'8  AWABD  or  UTTHP  SQH  UNAUTfiOB- 
IZED  BY  WoBKUEN'S  COMFBItaATIOir  Aoi. 

An  arMtrator  had  no  authorit;,  ander  Vfotk- 
men'a  Compeiiaatlon  Act,  |  IS,  to  make  an 
award  In  a  Jump  mm. 

Appeal  from  Dlctrtct  X3oiiTt,  CSterokee 
GDimty. 

Actlm  by  Jesse  Rc^er  aj^last  Karl  Ham- 
mer for  compensation  under  tfie  Workmen's 
Oompeiisati(Hi'Act  From  an  order  setting 
aside  an  award  of  compensation,  plaintiff 
appeals.  Reversed  and  remanded,  wUb  dl' 
'  rectlon  to  modify  the  award. 

I.  N.  Eulin,  ot  Colnmbns,  for  appellant 
O.  W.  Eamshaw,  of  JopUn,  Ma,  and  Don. 
H.  EUeman,  of  Oolumboa^  for  app^ee. 

BUBGQ,  J.  The  ftpmal  was  taken  from  an 
order  setting  aside  an  award  of  eompenaaf 

tion. 

[1-1]  The  ground  ca  which  the  award  was 
canceled  was  Qiat  the  arbitrate  acted  with- 
out anthorlty,  in  that  the  defendant  did  not 
ccmsent  to  arUtratlon  In  writing;  It  being 
admitted  that  no  afflrmatlTO  ooumt  was 
given,  either  wrlttai  or  oraL  Tbo  ruling 
was  baaed  on  section  11  of  diapter  226  of  the 
Law  a  ot  IdlT,  which  provides,  among  other 
tlilngB,  that  "The  consent  to  arbitration  shall 
be  in  writing  and  signed  by  the  parties." 
That  proTision  goverus  the  conduct  of  the 
parties  when  the  employer  obeys  the  law  and 
consents  to  arbitration.  In  the  ophdai  In 
the  case  of  Goodwin  v.  Packing  Co.,  104 
Kan.  747,  749,  180  Pac.  809,  810,  It  was  said: 

"It  is  contemplated  that  compensation  shall  be 
settled  by  agreement  or  by  arbitration,  and  witli- 
out  litlsation.  If  there  be  an  agreement,  that 
ends  the  matter.  In  defonlt  of  agreement,  the 
statute  requires  compensation  to  be  settled  by 
arbitratioa,  and  onplt^r  and  wmkman  are 
expected  to  rfgn  ■  wrll^  crprewing  sach 
consent  and  et! palatini  respeedng  matters  wWoh 
tber  desire  to  be  referred.  The  language  of  sec- 
tion 11  is  that  if  the  eataUishmeat  committee 
be  set  aside  as  arbitrator  'the  matter  shall  be 
settled  by  a  single  arbitrator,'  etc.  In  the  statr 
ute  whidi  was  superseded  by  the  act  of  1917 
tiie  langnage  was  'the  matter  may  be  Bettled,* 
etc  Oen.  Stat  19U,  |  B918.  The  result  is, 
It  Is  wrongfol  for  either  emi^oyer  or  employ^ 
to  zefuae  to  artdtrato  In  ease  of  failure  to 
agree  on  oonpensatioii." 

The  only  qnaliflcation  of  the  positive  man- 
date to  settle  compensation  by  aitiltratioQ  la 
that  contained  In  section  20  of  the  cited 
statute,  -which  gives  the  workman  remedy 
by  action.  If  the  employer  shall  have  re- 
fused to  consent  to  arbitration,  the  claim 


may  be  detmnlned  and  Aitorced  by  action. 
However,  a  workman  la  not  obliged  to  resort 
to  aetloa  because  the  employer  ha»  refused 
to  perform  his  duty  under  the  statute;  that 
remedy  is  permissive  and  eamulatlve. 

In  the  Goodwin  Oase  the  question  was 
whether  or  not  omission  of  the  workman  to 
api^y  for  ai^polntment  of  an  arbitrator  bar- 
red reswt  to  the  remedy  by  action.  The 
oi^<m  carefully  limited  the  discussion  to 
tiut  particniar  question.  It  seems,  however, 
that  the  following  paragraph  of  the  opinion 
has  been  interpreted  to  Indicate  that  arbi- 
tration may  be  defeated  by  the  wrongful 
conduct  of  the  &n^ayex  In  refiudng  to  con- 
salt  to  arbltrAtloa: 

*^e  establishment  committee  having  been  set 
aside,  and  no  agreement  on  an  arbitrator  hav 
ing  been  reached,  the  workman  most  perfect  the 
machinery  of  arbltratlen  by  applying  for  ap* 
pointmeiit  of  an  arbitrator,  or  he  will  be  pre* 
duded  from  enftnclng  compmsatioii  actiim. 
If,  howevor,  at  any  stage  of  tlw  prooeedings. 
the  employer  d^nitely  refuse  to  oxuent  to  ar- 
bitraticm,  the  workman  who,  in  default  of  agree- 
ment on  Gompensati<m,  has  consented  to  arbitra- 
tion, need  not  go  farmer  with  arbitration.  The 
statoto  does  not  require  htm  to  do  futUe  things. 
He  cannot  be  at  fault  for  not  procuring  ap- 
pointinent  of  an  arbitrator  when  such  aj^lnt* 
ment  woidd  be  useless  on  accoont  of  the  declared 
attitude  oi  the  em^oyer."  Goodwin  v.  Packing 
Oo.,  IM  Ean.  747.  760,  180  Pae.  800,  810. 

The  futility  and  uselessness  spoken  ot  re- 
ferred, of  course,  to  the  needlessnesa  on  the 
workman's  part  In  order  to  avoid  fault  of 
striving  to  utilize  provisions  of  the  statute 
by  which  the  employer  has  refused  to  be 
bound  at  all. 

In  the  Goodwin  Case  the  numerous  varie- 
ties of  conduct  whldi  may  be  displayed  by 
employer  and  workman  in  the  settlement  of 
compensation  were  noted.  In  some  regret- 
table instances  the  employer*  or  the  insur- 
ance carrier  who  takes  charge  of  his  caaev 
plays  the  part  of  the  dog  In  the  manger. 
While  consent  to  arbitration  Is  not  definite- 
ly refused.  It  Is  not  definitely  given  by 
promptly  signing  an  agreement  as  the  stat- 
ute requires,  and  the  matter  is  kept  hanging 
In  the  air.  After  a  workman  has  made  fair 
effort  to  secure  cons^t  expressed  in  writing, 
and  the  writing  Is  not  executed,  the  employer 
may  be  regarded  as  having  refused  to  con- 
sent In  this  instance  the  court  did  not  find 
that  the  employer  refused  to  consent.  There- 
fore the  condition  precedent  to  action  did 
not  exist  and  the  workman  was  obliged  to 
pursue  the  remedy  by  aiisltration.  How- 
ever this  may  be,  a  workman  may  comp^ 
arbitration,  wheOtM  the  employer  consem 
or  not. 

[4-S]  Some  complaint  Is  made  that  the 
defendant  was  not  given  pw^r  notice  of 
the  application  for  appointmCTt  of  an  arbi- 
trator and  of  the  arbitration  proceeding. 
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The  facts  need  not  be  stated  at  leostli.  be- 
caoae  the  qoesttoa  of  notice  la  no  loiic»  ma* 
terial.  Tbe  redtatlTe  iKWtlon  of  tbe  award 
dlsclosea  that  tbe  defaxdant  appeared  bj  at* 
tomey  before  tbe  arbitrator.  Tbe  apidlca* 
tion  to  review  tbe  award  dledoaea  that  tfae 
defttidantt  by  bis  attwuey.  presented  to 
tbe  art>ltrat(w  an  obJecU«u  to  bis  prooeedlua 
with  tbe  hearing,  on  grounds  otbor  than 
want  of  notice  and  power  to  proceed.  The 
application  to  review  tbe  award  1b  Its^ 
based  oa  numerous  grounds  besides  those 
oonunoDly  spoken  of  as  "Jurisdictional." 

The  d^endant  seems  to  think  tbe  prin- 
ciples and  piecedemts  relatliig  to  arbitration 
and  award  nnder  the  general  statutes  gov- 
erning that  subject  apply  to  settlement  of 
compensatlMi  by  arbitration.  Tbe  remedy 
by  arbitration  provided  for  In  the  WoA- 
men's  Compensation  Act  Is  special.  Is  com- 
plete in  Iti^  and  la  to  be  liberally  Inter- 
preted and  flexlbty  applied  to  accomplish  Its 
peculiar  pnipose,  whether  In  harmony  with 
tbe  general  arbltratlOD  act  or  not 

The  application  for  review  treated  the 
award  substantially  as  If  It  comprised  find- 
ings of  fact  returned  by  a.  Jury  in  a  dvll 
case,  which  were  before  the  court  for  con- 
sideration on  an  ordinary  rootlwi  for  a  new 
trlaL  The  review  provided  for,  so  far  as 
It  relates  to  the  arbitration  proceedings,  is 
limited  in  scope  to  those  subjects  respect* 
log  whlcb  the  court  Is  authorized  to  make 
findings — ^trand,  undue  Influraipe,  action 
without  authority,  serious  misconduct,  and 
grossly  excessive  or  grossly  InadeQuate 
amount.  The  award  may  also  be  modified  In 
the  light  (rf  (Aanged  conditions— increase  or 
decrease  of  Incapacity  or  disability,  return  to 
work  or  employment  at  the  same  or  higher 
wages,  gaining  an  Inctme  equal  to  or  greater 
than  before  accident  Leaving  subfrequent 
facts  out  of  account,  the  work  of  the  arbi- 
trator Is  not  reviewable  ezc^t  on  the  spec- 
IflM  grounds. 

When  tbe  wnployer  av^sm  for  review  of 
an  award,  the  burden  does  not  rest  on  the 
workman  to  sustain  the  award.  The  employe 
must  establish  the  fiicts  on  which  the  ap- 
plication Is  based,  according  to  the  rules 
governing  proffiT  of  fraud,  undue  Inflnoice, 
and  tbe  like. 

[7]  The  award  reads  as  fbllows: 

**<!)  That  the  claimant  Jesse  Roper,  recdved 
a  fracture  of  the  hip  bone  while  in  tbe'employ- 
ment  of  Karl  Hammer  in  Cherokee  county,  Kan. 
That  said  employment  consisted  in  dnUng  a 
Bhaft  for  mineral  as  a  laborer. 

"(2)  l%at  said  injury  ia  permanent  resulting 
in  the  total  disability  of  the  daimant 

"(8)  That  said  injury  is  ascertainable  by  ob- 
jective examination  oa  to  bdng  permanent  and 
total. 

"(4)  Tbat  daimant's  average  weekly  earnings 
Cor  the  year  pnoedlng  sidd  iajax7  «exa  $30 
per  week 


XtnPOBTBB  (Kao. 

"({9  That  daimant  was  a  CMpaoter  and  fann- 
er by  occapatloii.  with  no  «th»  oocopation  or 

ntat  daimant  has  incoTTod  Indebtedness 
for  medical  cere  and  nnndag  In  tha  sum  of  fl&O, 
for  which  he  Is  entitled  to  recover  fmn  tlie  said 
Kail  Hammw. 

"(7)  T^t  the  said  Kari  Hammer  has  paid 
the  said  Jesse  B(vw,  as  eompensatioa,  since  his 
injury,  the  sum  of  $306,  tat  whldi  tlie  aaid 
Kari  Hammer  Is  entitled  to  endlt 

"(Q  That  the  said  Jesse  Boper  is  entitled  to 
reoom  from  the  said  Karl  Hammer,  in  the 
premisos,  the  sum  of  90,lBt^  in  a  lump  sum." 

In  reviewing  the  first  and  aeoond  findings  * 
the  ooort  aald: 

"Xt  is  dalmed  that  the  1^  Is  not  only  nadess 
but  that  it  Is  a  greater  injury  to  the  pUdntiff 
in  its  present  condition  than  if  It  were  ampu- 
tated; that  the  movement  (tf  the  body  causes 
the  lei  to  swing  about  in  such  a  mannw  as  to 
make  it  Impoosible  for  the  ploiatifl  to  do  any 
worlc  Now  I  am  not  dedding  as  to  the  extrat 
<A  the  Injury ;  but  granting  that  It  is  as  indi- 
cated, and  that  no  other  member  of  the  body 
bat  tkt  leg  was  injured,  it  woold  seem  to  me 
that  the  leeovery  would  be  Umlted  to  the 
amoont  vrodded  for  fai  sobdlTlsIoa  14  of  section 
3,  chapter  226^  of  the  IMT  Lawa.** 

The  nature  and  extent  of  the  Injury  were 
questions  of  fact  tor  determination  by  tbe 
arbitrator.  The  statute  {woTldea  as  fOUowa: 

"liOOB  ot  both  eyes,  both  hands,  both  anns» 
both  feet  or  both  legs  shall,  ia  the  absence  of 
proof  to  the  contrary,  constitute  total  perma- 
nent disability.  Substantially  total  ponlysis, 
or  incurable  imbecility  or  insanity,  resulting 
from  on  injury  iadependent  ot  all  other  causes, 
shall  constitute  total  iwrmanent  disability.  In 
all  otiur  cases  total  pennanent  disability  sliall 
be  detenaiued  in  aoeordaace  with  the  facts." 
Laws  iSn.7,  e.  220,  |  8,  par.  8,  subd.  a. 

The  section  of  tbe  statute  dted  by  the 
district  court  applies  to  disability  partial  In 
diaracter  but  permanent  in  quality.  Pre- 
sumably the  arbitrator  determined  the  mat- 
ter in  accordance  with  the  facta.  He  found 
the  disability  to  be  permanent  both  in  char- 
acter and  quality.  As  already  indicated, 
his  finding  may  not  be  set  aside  merdy  be* 
cause  the  court  might  reach  a  dUBerait  ood- 
dusion,  and  tbe  secttoo  referred  to  by  tbe 
court  does  not  apply, 

[I]  In  making  the  award  In  a  Ixnap  sum 
the  arbitrator  acted  without  authority. 
Laws  1017,  e.  226, 1  13 ;  Boyd  T.  Minbig  Oa, 
105  Kan.  6S1«  186  Pac.  9^ 

Objections  to  the  award  whldi  are  not 
met  by  the  foregoing  are  not  regarded  aa 
of  8uffld«it  crauequenoB  to  revaSre  special 
mention. 

The  judgment  of  the  Alstrtct  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  modify  the  award  by  distributing 
the  lump  sum  into  jjierlodlcal  paymentSk 

AH  the  Justices  amcarrlng. 


Digitized  by 


Kao) 


8TEPAN  T.  KED  STAB  UILL  *  MJEVATOB  00. 

(18T  P.) 


861 


STEFAN  T.  RED  STAR  HILI.  ft  ELEVA- 
TOR 00.  (No.  22888.)* 

(Snpnma  Gonrt  of  KanMU.  Feb.  7»  1920.) 

(8v0ebM$  by  the  Court.) 

1.  Master  and  bebvaht  4»398%,  New,  t<^, 
8A  Eey-No.  Seriet  —  BimAm's  ooitduct 

SQinTA£SE(T    TO    BOTFSAL    tO  ABSIEKATK 

WRHiH  WoBKNur'B  CoUwr^TXDir  AOI. 
Th*  faoU  considered,  and  held,  the  coodact 
of  an  envloyer  was  eqnivalttit  to  refoaal  to  con- 
sent to  arbitratioii,  and  aathorlzed  the  work- 
man to  naort  to  action  to  recover  compenaation. 

2.  MJUmm  AHO  OBVAIIT  «Ba886(U^4>— EU- 
rUOTit  HBLD  TO  UATB  SOmBBD  PKBKAJfEMT 
1.088  OB  U8K  OV  STB  WXTHUT  WOBKHBIf'S 
COKPENBATION  AOT. 

The  facts  considered,  and  field,  the  plalntLS 
suffered  permanent  loss  of  the  use  of  an  e;e 
as  the  direct  result  of  injury,  within  the  mean- 
ing of  pertinent  provisions  of  the  Workmen's 
Compensation  Act, 

8.  Mabtkb  and  sibvant  ^»385(11)  —  Eu- 

PLOT^  WHO  IN  ADDITION  TO  XOBS  Or  E:TE 
BUTTEBED  FEBUANENT  PABTXAI.  DISABILm 
IS  ENTTTLED  TO  ADDiriOItAI.  COHFENBATIOIf . 

In  addition  to  the  loss  of  an  eye,  Oie  plain* 
tiff  suffered  permanfflit  partial  disability  on  ac- 
count of  partial  paralysta  of  one  idde  of  lifs  body. 
Held,  be  was  entitled  to  additional  compeosa- 
tlon. 

4.  Mabtxb  and  SnTAITT  ^SiS86(ll)— IdteTH- 
ODB  OF  COlCPUTINa  OOMPKNBATXON  VNDBB 
WOKKiaN'B  jOOKFENBATION  AOT  BTAnD. 

Prorisions  of  die  Workmm'a  Compensation 
Act  relating  to  amount  of  compenaatlon  intw- 
preted,  and  methods  of  oomputinf  the  plain- 
tiff's compensation  ttated. 

6.  Mabtib  and  sbbvant  «s>412  —  Objso- 

TIONS  to  EXCXUBION  Or  ETIDBHCE. 

Tariona  aasignmenti  of  error  conaidend,  and 
Md  to  be  withovt  nbatantial  mwit. 

Appeal   from  District  Ooort  Sedgwick 

Connty. 

Action  by  Fred  Stefan  BKalnst  the  Red 
Star  Mill  &  Elevator  Company  for  compenaa- 
ticHi  under  the  Workraei^a  OfHDpeaisation  Act 
(Oen.  St  1916,  H  6898-6942).  Judgment  for 
plaintiff,  and  defoidant  aivaalB^  Judgment 
corrected  and  affirmed. 

Madden  ft  Cooper  and  John  Madden,  Jr., 
all  of  Widilta,  for  appellant 

Fonlston  it  Ebrlgbt  and  Geo.  B.  Beach, 
all  of  Wldilta,  for  appellee. 

BURGH,  J.  ^e  action  was  one  for  com- 
pensation. The  plaintiff  recovered,  and  tiie 
defendant  appeals. 

[1]  The  defendant  complains  because  tlie 
plaintiff  did  not  proceed  by  arbitration.  The 
plaintiff  was  injured  on  August  25,  191T. 
On  December  19th,  written  demand  for  com- 
pensation was  made.   The  MQler's  Mntnal 


Oasoalty  Company  took  diarge  of  the  matter 
for  the  defendant,  through  its  secretary, 
Adderly,  and  its  attorney  Holmes.  Addo-ly 
promised  to  give  the  plaintiff's  atiomey  an 
answer  respecting  compensation,  and  never 
did  BO.  A  letter  to  Holmes  dated  January 
31,  1918,  and  subsequent  conversations  with 
Holmes,  were  unproductive  *of  result  Checks 
for  payment  to  the  plaintiff,  delivered  by 
Holmes,  stopped  coming,  and  Holmes  notified 
the  plaintifrs  attorney  he  was  out  of  the 
matter,  but  would  write  Adderly.  Subse- 
quently the  plaintiff  learned  the  casualty 
company  was  represented  by  Cooper,  as  at- 
torney, and  negotiations  were  conducted  with 
him.  On  July  8,  1918,  Cooper  reported  that 
he  bad  a  letter  from  Adderly  stating  that  all 
llabUlty,  or  furtlier  liability,  to  the  plaintiff 
was  denied.  Cooper  was  told  that  If  the 
plaintiff  and  defradant  could  not  settle  and 
oould  not  arbitrate  tiie  plaintiff  would 
be  obliged  to  sue,  and  was  asked  If  he  would 
waive  arbitration.  Cooper  replied  he  had 
no  authority  to  waive  arbitration.  Tlia 
Idalntlfl*s  attorney  said  he  had  made  all  the 
effort  he  amid  in  the  matter,  and  nnlesB  ooib 
sent  to  arMtration  were  glvCT  he  would 
bring  suit  Consent  to  arbitration,  expressed 
In  writing  or  otherwise,  was  not  glvait  and 
suit  was  brought  ten  days  later. 

Ttie  subject  of  trifling  with  the  6uty>  dear^ 
ly  and  definitely  inposed  by  ttie  statute^  to 
oonaent  to  arUtratlon  In  writing  l8  dlBeossed 
In  the  <^nlon  Is  Hie  case  of  "Eopet  t.  Ham- 
mer, 18T  Faa  858  Oust  filed).  Within  the 
principles  there  recognised,  tiie  plaintiff  was 
well  wlfhiu  hl8  province  in  resorting  to  the 
raneOy  by  actloiL 

if}  WlQi  a  general  verdict  for  92,400,  tiie 
jury  returned  the  following  findings  of  fact: 

"Question  1:  Do  yon  find  that  the  plaintiff 
received  the  injury  of  which  he  complains  In 
this  action  while  worldng  in  and  about  the  mil! 
and  elevator  f»t  Hkb  defendant  company  on  Au- 
gust 25,  19177  Answer:  We  do. 

"Question  2:  Did  taA  ii^nry  arise  out  of 
and  in  the  course  and  scope  of  Us  emplojrmentT 
Answer:  Yes. 

"QuestioD  8:  Is  plalntUTs  injury,  Independent 
of  the  injury  to  his  eye,  of  such  a  nature  that 
he  will  suffer  a  disahili^  partial  in  character 
but  permanent  In  gnallty,  for  a  period  of  more 
than  eight  years  from  the  date  of  his  injury,  re- 
ceived  on  August  25,  1917?  Answer:  It  is. 

"Question  4;  Has  the  plalntifC,  by  reason  of 
the  Injury  herein  eompMned  of,  sustained  the 
permanent  loss  of  the  use  of  one  of  his  eyes? 
Answer:  Tes;  a  partial  permanent  Impairment 

"Question  6:  What  was  the  average  weekly 
wage  received  by  the  plaintiff  from  the  defend- 
ant in  the  course  of  his  employment  by  the  de- 
fendant based  upon  a  period  of  02  weeks  imme- 
diately prior  to  the  26th  day  of  August  19171 
Answer:  «16X)8.*' 

The  Jury  also  returned  two  other  findings, 

which  follow: 
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It  7oa  Snd  ti»t  plaintiff  wu  injmd, 
state  whether  inch  injury  has  raralted  in  par- 
ti r1  or  total  diaabilit;.  Answer;  Partial. 

"(2)  If  you  find  such  injur;  resulted  In  a  par- 
tial disability,  state  what  that  disability  con- 
sists of.  Answer:  A  partial  permanent  [disa- 
bility] of  (me  eye,  a  aemiparalyxed  condition  of 
the  left  Bide  of  his  bodj." 

Judgment  was  rendered  on  the  general 
verdict.  Afterwards  the  general  verdict  was 
set  aside,  and  Judgment  was  rendered  on  the 
findings  for  the  sum  of  $3,290.40. 

Section  S  of  chapter  226  of  the  Laws  of 
1017  is  devoted  to  the  subject  of  amount  of 
c<Hnpai8ation.  The  section  Is  divided  into 
three  major  paragraphs.  Paragraph  1  deals 
with  medical,  surgical,  hospital,  and  related 
baieflta;  ^ragraph  2  relates  to  compensa* 
tlon  whoi  death  results  from  injury;  and 
paragraph  3  relates  to  compensation  when 
death  does  not  nesult  Paragraph  8  Is  sub- 
divided. Subdlrlslon  commences  with  an 
unnumbered  introductory  paragraph,  wblcb 
reads  as  follows: 

"(c)  When  dlsaUlity,  partial  In  character  but 
permanent  in  quality,  results  from  the  injury, 
the  injured  workman  shall  be  mtitled  to  the 
compensation  provided  In  paragraph  1  of  this 
section,  but  shall  not  be  oitltled  to  any  other 
or  further  compensation  for  or  during  Uie  first 
week  following  the  Injory.  Thereafter,  compen- 
sation In  a  lump  sum  shall  be  paid  as  provided 
in  the  following  schedule,  the  average  weekly 
wages  to  be  computed  as  provided  In  section  4  of 
this  act,  and  the  compensation  to  be  In  no  case 
less  than  $6  per  week  nor  more  than  $12  per 
week." 

Then  follow  28  numbered  para  graphs.  The 
first  18  deal  with  weclfic  injuries,  as  indi- 
cated br  paragraph  IS,  whicb  reads  as  fid- 
lows: 

"(16)  For  the  loss  ai  an  eye,  or  the  complete 
loss  of  the  ri^t  thereof,  50  par  cent  of  the  avw- 
age  weekly  wages  during  110  weAs." 

Paragraphs  10  and  10  are  Inter^tative, 
and  are  similar  in  charactCT  to  parsgrapli  22, 
which  reads  as  follows: 

"(22)  Lon  of  uae.  Permanent  loss  at  use  of  a 
hand,  arm,  foot,  leg  or  eye,  as  a  direct  result  of 
an  injury,  shall  be  considered  as  the  equivalent 
of  the  less  of  sudh  hand,  arm,  foot,  leg  or  eye." 

Paragraph  19  and  a  portion  ot  paragraph 
23  read  as  follows: 

"(10)  Should  the  employer  and  employ^  be 
unable,  to  agree  upon  the  amount  of  compensa- 
tion  to  be  paid  in  any  case  of  injury  not  cover- 
ed by  the  schedule,  the  amount  of  compensation 
shall  be  settled  according  to  the  proidslona  of 
this  act  as  in  other  cases  of  disagreement ;  pro> 
vided,  however,  in  case  of  partial  diaability  not 
covered  by  schedule,  the  workman  shall  receive 
during  such  period  of  partial  disability  not  ex- 


eeeffing  (8)  dgftt  years,  40  pv  ocnt  of  the  di^ 
fsrence  between  the  aaMnmt  lie  was  earning  pA- 
or  to  said  inJuiT  as  in  this  met  provided  and 
the  amount  he  is  able  to  earn  after  sndi  in* 

jury." 

"(2S)  ;nie  compensation  for  the  foregoing  spe- 
cific Injuries  shall  be  in  lieu  of  all  other  com- 
pensation, exc^t  the  benefits  provided  in  para- 
graph 1  of  Uils  section.'* 

It  Is  quite  dear  that  the  faxj  ignored  the 
injury  to  the  eye,  and  allowed  compensation 
for  dlsablli^  resulting  from  paralysis  at  the 
rate  $0  per  week  for  one  week  less  than 
eight  years.  The  evidence  was  that  Oie  il^ 
Jury  to  the  eye  did  not  destroy  the  vision.  If 
the  uninjured  eye  were  lost,  the  plaintiff 
could  se^  for  a  time  and  to  a  limited  extent, 
with  the  Injured  ey&  Ttie  injury,  however, 
was  sndi  as  to  distort  and  constrain  the 
angle  of  vision.  TTse  of  both  eyes  causes 
double  'rision,  and  In  order  that  (he  plaintiff 
may  see  it  is  necessary  that  the  Injured  eye 
be  kept  covered,  lliere  is  no  remedy  fOr  the 
conditton..  and  the  court  holds  the  plaintiff 
has  suffered  permanent  loss  of  the  use  of  an 
eye,  within  the  meaning  of  paragraph  22  of 
subioivision  (c). 

The  eonrt  Increased  the  amount  oC  the 
Judgment  $806.4a  Etow  the  amount  of  the 
increase  Is  arrived  at  is  not  dlsdosed.  It 
should  have  been  equal  to  60  per  cent  of  the 
w(ntanan*s  averate  weti^ly  wages,  $10X18,  tor 
110  weeks.  Fifty  per  cwt,  of  the  weekly 
wages  being  leas  that  fl2,  the  limitation  con- 
tained in  tiie  introductory  paragraph  does 
not,  of  coarse,  aH>ly> 

[1]  While  objecting  to  compensatiim  for 
disability  resulting  from  Injury  to  the  eye, 
the  defendant  ccmtende  that  if  tiie  woritman 
be  allowed  such  compensation  he  cannot  also 
be  compensated  for  the  disability  resulting 
from  paralyds.  The  snbject  of  partial  dis- 
ability of  this  character  Is  covered  by  para- 
graph 19  of  dlvlslMi  (c).  The  court  is  of  the 
oi^lon  paragraph  10  Is  not  restricted  by  the 
provlslong  of  paragraph  23.  Paragraph  23 
clearly  means  that  the  compensation  allowed 
tot  spedflc  injuries  la  In  lien  of  all  other 
compensation  for  those  injuries.  The  Legis- 
lature evldoitly  believed  the  loss  of  a  spe- 
cific member  or  organ  deserved  the  compen- 
sation stated,  whatever  else  occurred.  If, 
however,  additional  Injury  should  Increase 
the  workman's  partial  disability,  cither  per* 
maneutly  or  temporarily,  he  should  receive 
additional  compensation. 

[4]  How  compensation  provided  for  in  par^ 
agraph  19  shall  be  computed  is  a  question  of 
some  difficulty.  The  earnings  before  and 
after  Injury  referred  to  are  evidently  aver- 
age weekly  wages,  computable  in  the  usual 
way,  but  no  maximum  and  minimum  limit  Is 
afilxed.  In  one  sense,  that  which  is  referred 
to  In  the  introductory  luragraph  of  dlvi^on 
(c)  as  "the  following  schednle"  ends  with 
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paragraph  18.  ParagraiAi  22,  lumwer,  la  as 
rnndi  a  part  of  the  schedule  as  paragraph  10 
or  paragrai^  16 ;  so  fliat,  to  0ie  eitoit  nec- 
essary, all  the  numbered  paragraphs  may  be 
said  to  constltate  the  schednla  Major  pera- 
grajths  1  and  2  of  section  8  fix  mazlsmm 
and  minimum  amounts  of  oompensatton. 
Majmr  paragni^  discloses  a  distinct  par- 
pose  to  fix  a  weekly  wage  basis  with  a  max- 
Imnm  and  minimum  limit  for  ttie  eompnta- 
tloD  of  compensatioii  in  all  cases,  unless  par- 
agraph 19  of  dlTlMon  (c)  be  an  exception.  It 
will  not  be  assnmed  the  policy  was  aban- 
dcmed  In  paragraiOt  19;  and  Uie  court  Is  of 
the  oplnl(m  the  provl^n  contained  In  the 
introductory  paragraph  of  dlTlston  (c)— "the 
compensatloa  to  be  in  no  case  less  Ihan  96 
per  week  nor  more  than  |t2  per  wedt" — 
applies  to  tbe  disability  covered  by  para- 
graph 19.  Without  proof  that  60  per  crat 
of  the  difference  between  earnings  before  and 
after  Injury  would  equal  or  enieed  16  per 
week,  the  plaintiff  Is  entitled  to  the  mini- 
mum for  the  period  of  eight  years  leas  <Bie 
week,  on  account  of  permanent  partial  dis- 
ability found  by  the  Jury  to  exist,  Independ- 
ently of  the  disability  reeoltlng  f  rcHU  Injury 
to  the  eye.  ^ 

The  plaintiff  admits  receiving  certain  pay- 
ments, wbi<^  should  be  consldwed  In  the 
final  computation.  The  parties  have  stipu- 
lated respecting  the  benefits  tnwvided  for  in 
the  first  paragraph  of  section  8,  and  that  sub* 
Ject  is  at  rest. 

[I]  Nothing  else  of  soffldent  Importance  to 
require  extended  dlscasslon  Is  presented  by 
the  appeal.  Some  expert  testimony  was  ob- 
jected to,  on  the  ground  tbe  que^ims  pro- 
pounded assumed  the  existence  of  tacts  not 
in  erldenoe.  There  was  ample  circumstan- 
tial evld^oe  from  which  existence  of  the 
facts  might  be  Inferred.  Evidenoe  which  It 
is  (daimed  was  wrongfully  rejected  was  not 
produced  at  the  hearing  on  tbe  motlw  for  a 
new  trial.  There  was  no  evidence  of  delib* 
^ate  int^tlon  on  tbe  part  of  tbe  workman 
to  cause  his  injury,  and  there  was  no  evi- 
dence that  be  willfully  failed  to  use  a  guard 
or  protection  against  accident,  because  there 
was  no  evidence  that  he  had  been  famished 
with  any  such  safeguard.  Since  the  facts 
were  felly  found,  discussion  of  the  Instruo- 
tiona  Is  unnecessary.  Tbe  findings  wbre  aU 
sustained  by  ample  evidence.  Tbe  Judgment 
having  been  modified  during  the  term  at 
which  the  verdict  was  returned,  it  is  Im- 
material that  a  motion  for  a  new  trial  bad 
already  been  overruled  and  Judgment  ren- 
dered. 

The  cause  is  remanded  to  the  district  court 
to  correct  the  Judgmait  according  to  tbe 
yIewB  which  have  been  expressed*  and  the 
Judgment  as  corrected  Is  affirmed. 

All  the  Justices  concurring. 


WITHRODm  V.  ELMORE  et  ah  (No.  22463.) 
(Supreme  Court  of  Kansas.  Feb.  7*  1920).) 

C5vIIa6iM  fry  the  Comrt.) 

1.  MmU  AND  HXRXBALB  «S374  — AOTION  BT 
PTTBCHASKB  OF  INTEBE8T  IN  UUSK  TO  BE- 
SOtlTD  roB  FSAUO  IS  AN  ACTION  FOB  BBSCIS- 
SJON,    AND    BXOOVEBT   18   NOT  LHITBD  TO 

abateWxnt  or  fbiob. 
In  an  action  by  the  purchaser  of  an  interest 
in  an  oil  and  gas  lease  aKsinst  his  vendors, 
asking  a  resdssion  of  tbe  bargain,  and  judg- 
ment for  the  amount  he  had  paid,  on  the  ground 
that  he  had  been  defrauded  by  representations 
that  the  lease  had  cost  them  more  than  was  the 
fact,  it  is  Mtd: 

The  action  was  one  for  resdsrion,  not  tnvolv- 
tog  an  affirmance  of  the  contract,  and  the  re- 
covery was  not  limited  to  an  abatement  of 
the  purchase  price  In  proportion  to  the  differ- 
ence between  what  the  lease  had  cost  the  orig- 
inal owners  and  what  they  represented  they  had 
paid  for  it. 

2.  Mines  and  ionetbals  «sa74— DEntAnoKD 

PUBCHASBB  OF  IHTKBIBt  XH  OIL  AND  OAS 
UEABE  MAT  SUI  TO  UEBOUrD  OB  SKine  AOnOlT 
FOB  DAMA0E8. 

nie  plaintiff  had  a  right  to  proceed  either 
in  that  manner  or  by  an  action  for  damages 
on  the  dieory  of  an  affirmance  ctf  the  contract, 

8.  Mines  and  hikxbau  «s974  —  Pdbohascb 
of  intebest  in  oh.  and  oas  lease  suinq 
to  besoind  baboaih  was  not  requibsd  to 
sign  ant  belease  to  detekdantb. 
No  writing  having  been  given  the  plaintiff 
in  evidence  ot  his  pnrchase,  it  was  not  neces- 
sary  for  him  to  sign  any  release  in  order  to  re- 
store to  the  defendants  what  he  had  obtained 
from  them. 

4.  Mines  and  hinebals  4=^4r-Scopa  of  ef- 
fect OF  bECEPTION  AS  TO  OOn  OF  OIL  AND 
OAS  LEASE  AS  TO  ONE  PVBOHASINO  AN  INTEB- 
EST THEBSIN. 

The  effect  of  rach  deception  was  not  neces- 
sarily limited  to  caosiiig  the  plaintiff  to  pay 
more  for  his  interest  in  the  lease  than  he  would 
otherwise  have  dose.  It  may  have  been  the  in- 
ducement to*  bis  making  the  purchase  on  any 
terms. 

6.  Mines  and  hinebals  «»74  —  Ybbdiot  in 
aonon  fob  fbaud  fob  uhs  than  amount 
sited  fob. 

Tbe  fact  that  the  verdict  was  for  a  less 
amount  than  the  full  purchase  price  may  be  ac- 
counted for  by  assuming  that  one  of  the  three 
subscriptions  made  by  the  plaintiff  was  found 
not  to  have  been  bought  about  by  any  misrep- 
resentation. 

6.  Afpbal  and  ebbob  «3»28i(l>  —  WrraouT 
uonoH  fob  new  TBZAL  BUUNOB  AQAIim  AF- 

fblleb  cannot  be  bevixwbd. 
Inasmndi  as  tbe  plaintiff  recovered  a  judg- 
ment, from  which  the  appeal  ia  taken,  and  filed 
no  motion  for  a  new  trial,  no  review  can  b« 
had  herein  of  any  trial  ruling  made  against 
him. 


4tS9For  other  cases  see  s«me  topic  u4  KBT  .NUUSSB  In  all  Key-Nwnbared  Dlgarts  sad  Indexes 
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Appeal  from  District  Court,  Beno  Cottnty. 

Action  by  R  J.  Wlthroder  against  M.  O. 
Elmne  and  otbers.  Verdict  and  JudsmeDt  for 
plaintiff  and  defendants  appeat  Affirmed. 

F.  It.  Martin,  Jolitt  M.  Mftrtin.  and  Walta 
F.  Jones,  all  of  Hntdilnaon,  tor  app^lants. 

C.  M.  WllUanis  and  D.  a  Uhrtbiddl,  both 
of  Hatdilnson.  for  appellees 

MASON.  J.  In  September,  1917,  B.  J. 
Wlthroder  purchased  of  M.  C.  Elmore,  O.  O. 
Gombs,  and  3.  H.  Leslie  an  Interest  In  an  oU 
and  gas  lease.  On  December  S,  1917,  he 
brought  an  action  asking  a  recovery  of  the 
amount  l^e  had  paid  them,  on  the  ground  that 
be  had  been  indnoed  to  make  the  purchase  by 
fraud  on  tiidr  part  A  verdict  was  returned 
fat  his  &vor  on  wbltSi  judgment  was  rendered. 
The  defoidants  appeal. 

£1]  1.  The  fraud  relied  iqmt  was  a  repre- 
saitatlcMi  by  the  d^endants  that  the  lease  had 
cost  them  ^2,000,  when  In  fact  they  had  paid 
but  $20,000  for  it,  or  perhaps  921.000.  The 
defoLdants*  contention  Is  that  the  action  is 
one  for  damages,  the  proper  measure  of  which 
would  be  the  proportion  of  the  amount  of  the 
purchase  price  paid  by  the  plaintiff  that  20.* 
000  bears  to  32,000.  We  regard  the  action, 
howerer,  as  one  for  readaslon,  which  was  ex- 
pressly asked  for  In  the  petiticm,  the  prayer 
being  also  for  a  Judgment  for  the  amount  be 
had  paid— In  other  words,  for  tlie  return  of 
his  money^whlfdi  was  the  practical  r^ef  to 
be  obtained  through  rescission.  The  action, 
behig  for  the  recovoy  of  money,  tnm  properl; 
trie^  with  the  aid  of  a  jury.  In  accordance 
with  the  usual  practice. 

[2]  2.  The  defendants  say  that-  rescission, 
bdng  an  equitable  remedy,  was  not  open  to 
the  plaintiff,  because  he  could  have  been  ade- 
quatdy  protected  by  a  Judgment  for  the 
amount  of  his  damages.  He  had  a  r^ht  to  a 
choice  of  remedies,  however,  In  the  ab- 
sence of  some  special  reason  to  the  contrary. 
The  contract  had  not  been  performed  or  part^ 
ly  performed  In  finch  sense  as  to  prevent  its 
cancellation.  There  was  no  difllcalty  In  re- 
storing the  original  status.  Nothing  had  been 
done  beyond  the  payment  of  the  money,  and 
its  return  would  place  the  parties  where  they 
had  been  before.  The  facts  that,  If  the  de- 
fendants bad  not  sold  the  Interest  to  the  plain- 
tiff when  they  did,  they  might  Iiave  made  an 
etiVally  good  bargain  with  some  one  else,  and 
that  the  lapse  of  time  had  prevented  any 
ocner  sale,  through  a  depreciation  In  the 
market  value  of  the  lease,  cannot  avail  them 
as  a  defease.  The  character  of  the  fraud  was 
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[1]  3.  It  is  nrged  that  In  order  to  be  en- 
titled to  rescission  It  was  incumbent  upon  tbe 
plaintiff  to  execute  a  recoav^ance  of  the 
interest  he  had  acquired  In  the  property 
bon^t.  So  ftr  as  the  erldoice  shows,  he  re- 
celved  no  written  evidence  of  his  purchase. 
As  the  whole  transaction  rested  in  parol,  his 
demand  for  the  return  of  his  money  implied  a 
surrender  of  whatever  rights  be  had  obtained 
under  tL 

[4]  4.  It  Is  arsned  that»  If  the  defendants 
told  the  plaintiff  they  had  paid  182,000  for 
the  lease,  when  in  fact  It  had  cost  them  but 
$20,000,  he  Was  Indnoad  by  tbe  faladuod  not 
to  maktf  the  purdiase,  but  merely  to  pay 
more  for  his  interest  than  he  otherwise  would 
have  dme.  This,  however,  by  no  means  fol- 
lows. He  may  have  been  willing  to  go  into 
the  deal  at  tbe  prioe  named  if  (as  such  price 
in  comparison  with  the  alleged  cost  would 
indicate)  he  were  to  be  allowed  to  buy  on  the 
same  basis  as  the  (niglnal  investors  -  -to  be  let 
In  on  tile  gnmnd  flow— but  imwUUng  to  esn- 
baifc  tn  the  entsrprise  oa  unj  tems  If  he 
stood  on  a  different  footing,  and  they  were 
to  i^^e  a  profit  bom  the  sale  to  Urn.  The 
jury  must  be  deoned  to  have  fomid  Uiat  this 
was  the  case;  for  thty  were  instructed  that 
the  plaintiff  oonld  recover  only  If  be  had  been 
induced  to  make  the  pnrdiase  by  raUanoe  on 
the  false  statement  referred  to. 

[K]  D.  It  is  su^ested  that  tbe  amount  ot 
tbe  verdict  can  hardly  be  reconciled  with  this 
theory  of  tbe  case.  The  plaintiff  testlfled  that 
he  had  made  three  subscriptions  and  pay- 
ments at  different  times,  for  $200,  $500,  and 
$300,  respectiv^y.  The  verdict  was  for  $SS0, 
which  was  obviously  based  on  a  recovery  of 
$800  and  interest,  implying  a  finding  for  the 
plaintiff  on  two  at  the  payments,  but  not  tm 
the  other. 

[<]  6.  Because  other  cases  of  the  same  char- 
acter are  awaiting  trial,  the  plaintiff  asks  a 
review  of  the  refusal  of  the  dl^rict  court  to 
Instruct  the  jury  that  he  might  recover  on 
another  ground  than  that  already  discussed, 
on  the  theory  that  the  defendants  were  un- 
der an  obligation  afflrmatlveiy  to  disclose  the 
facts  concerning  the  amount  of  their  Invest- 
ment In  order  for  a  trial  ruling  to  be  passed 
upon  by  this  court,  it  must  first  have  been  sub- 
mitted to  the  re-examinatlon  of  the  trial  court 
In  a  motimi  for  a  new  trial.  The  plaintiff 
not  having  filed  eush  a  motion,  and  obviously 
not  deiirlng  a  new  trial,  the  question  suggest* 
ed  is  not  before  us,  and  an  ex^essloa  oC  opin- 
ion on  it  would  be  mere  dictum. 

The  Judgment  is  affirmed. 

All  the  JusUoes  concorrlnff. 
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TOBOMTO  mATB  BANK  t.  GUT.  (No. 
82281.) 

(Snpreme  Conrt  of  Kansae.    Feb.  T*  1820^ 

fjGfirBain*  by  the  CourU) 

1.  Ohattel  xosreAonB  ^229(8)  —  Fobker 

OHJklTKL  XOBTQAOX  ADKUSIBLI  IN  AOTION 

BT  xosroAom  AOAnrar  puBCHAaBB  nou 

VOBTOAOOB. 

The  eridenee  examined,  and  It  b  k«M  that 
B  certain  chattel  mortgage  was  properly  re- 
ceived as  evidence  as  a  part  of  the  history  of 
Ae  dealings  between  the  parties  to  the  subse- 
qnent  movtfagt^  fuming  the  hasis  of  this  action. 

2,  Ohattkl  uonoAeBB  #=»87— WHraas  most- 
OAOOB  ARD  PBonarr  abi  looaibd  sir  ad- 

JOIRINe  OOUHTIBS  IfOBtaAGX  HAT  BS  BK- 

commD  nr  bithbb. 
The  maker  ot  a  chattel  mortgage  exeented  In 
October,  IftIO,  was  shown  to  have  lived  during 
that  fall  in  a  county  adjoining  the  one  where  the 
mortgaged  property  was  located.  Held,  that 
the  instrument  was  properly  recordable  in  either 
connty. 

3-  Ghattkl  uobtqagbs  «=3>2299)— BvnmoB 

BUmCZENT  TO  ESTABLISH  HWRTXTT  OW 
HOBSB  UOBTaAOED. 

The  evidence  fairly  enpporta  the  coDoInsions 
reached  by  the  trial  conrt. 

4.  A»BAii  ASD  taxam  <a»9eTCB>— BBSCn  ik 

NOTIGB  OF  APPEAL  PBsmnOS  OUCBIOAL  IN 

ABSEircn  or  Konoif  to  dibiiibb. 

The  dates  on  which  Judgment  was  rendered 
and  the  motion  for  new  trial  overmled  were  not 
correctly  stated  in  the  notice  of  appeal,  but  it 
was  served  in  time,  and,  no  motion  to  dismiss 
having  been  ffled,  it  will  be  assumed  that  the 
dates  named  were  Snctareet  1^  reason  ct  a 
clerical  error. 

Appeal  fnnn  District  Court,  Woodson 
Gonnty. 

Action  by  the  Toronto  State  Bank  against 
W.  F.  Gny,  revived  in  the  name  of  Creola  M. 
llorton.  Judgment  for  pUlnUff,  and  defend- 
ant appeals.  Affirmed. 

Lamb  &  Hogoebuid,  cC  Zatea  Onter,  tar 
appellant 

S.  O.  Holmes  and  S.  C.  HoIcomB,  both  of 
TatcB  Center,  for  appellee. 

WSST,  X  The  defendant  api>eals  from  a 
Judgnaent  In  replevin  involving  a  certals 
black  horae,  complaining  that  the  ooort  «red 
in  permltttDg  the  Introdncdon  of  a  certain 
diattei  mortgage;  that  the  Judgment  and 
flndlnSi  of  tike  ooart  are  not  aoBtalned  by  tb^ 
evidence  and  are  ocmtrary  to  law. 

The  amended  petition  allied  that  about 
October  28, 1916,  one  F.  P.  Wilson  executed 
to  the  plaintiff  a  certain  dliattd.  mortgage 
to  secure  the  paymrait  of  9^32.69  aa  certain 
prcoerty.  Including  "we  black  hoxse,  three 
years  old,"  described  as  In  Woodson  county. 


(18T  P.) 

It  was  alleged  that  tlilB  mortgage  was  Died 
for  recotd  in  Woodson  connty,  and  ttiat  tike 
plalntifT  had  a  q>ecial  ownereOilp  In  **ob« 
black  heme,  three  years  old,"  described  In 
snch  mortgage  as  being  the  only  horse  of 
the  Und  owned  by  F.  P.  Wilson  at  the  time 
of  its  execution  and  delivery,  and  that  it  was 
intended  to  cover  the  identical  horse  whldi 
afterwards  came  into  the  poeeeaslon  of  the 
original  defendant  W.  F.  Guy.  To  the  amend- 
ed petition  the  defendant  Morton  filed  an 
amended  answer  denying  gmerally  the  plain- 
tUTs  allegations. 

It  la  claimed  tiiat  13ie  description  "one 
black  horse,  three  years  old"  Is  void.  Also 
that  the  horse  was  never  in  Woodson  county 
until  Guy  brought  him  there,  and  that  the 
mortgage  sued  on  was  not  recorded  in  the 
county  in  Vhlch  the  pn^rty  was  situated, 
nor  in  which  the  mortgagor  resided  at  the 
time.  It  seems  that  Guy  had  died,  and  the 
mortgagor.  Wilson,  was  a  fugitive  from  Jus- 
tice, and  therefore  the  case  bad  to  be  tried 
without  their  evidence. 

The  president  of  the  plaintlfl  bank  testified 
that  he  bad  known  F.  P.  WUson  a  Uttle  over 
three  years,  and  that  he  had  not  seen  th» 
horse  until  after  a  former  mortgage  was 
takm;  that  ha  went  to  Gny  and  told  Um  lhat 
be  had  a  mortgage  on  lha  F.  P.  Wilson  b<nae. 
John  Sowdo*  testified  that  he  was  acquainted 
with  Wilson  and  with  a  certain  black  horsp- 
he  had,  and  WtOxh  he  formariy  owned  and 
sold  to  WUflon.  Wilson  owned  no  other  g^- 
Ing.  ThB  horse  was  two  years  old  in  the 
spring  when  Wilson  got  him  In  the  fall.  Wit* 
neas  sold  the  horae  to  Wilson  In  the  fhll  ot 
1810,  and  put  a  mortgage  on  him  to  ttia  Tw* 
onto  State  Bank,  and  got  the  momy  with 
which  he  paid  witness  $120.  W.  B.  Wlison 
teatlfled  that  be  was  a  brother  at  F.  P.  Wil- 
son; that  he  knew  the  black  horse  his  brotl>er 
owned,  a  smooth  regular  bon^  seemed  to  be 
coal  bla^  Witness  met  Gny  in  the  road, 
who  said  he  was  going  to  get  the  horse  he 
had  bouiht  from  witness*  brother.  The  horse 
was  kept  in  Greenwood  coonty  nntU  CoL  Gi^ 
bought  it  Tbm  It  was  tept  In  Woodson 
connty.  Hiere  was  no  otber  black  horse  on 
the  places  owned  by  blm  at  bis  bmtlm'. 
George  Guthrie  tesOfled  tbat  be  knew  tba 
horse  Guy  got  from  Wilson,  and  helped  catdk 
blm.  Guy  said  be  got  the  horse  from  Frank 
Wilson.  F.  P.  Wilson  had  no  other  horse. 
A.  Cable  testlfled  that  on  June  28,  li»l«, 
F.  P.  WUson  made  a  mwtgage  to  the  bank 
covering  aoe  hla<ft  hwse,  two  years  old,  with 
a  star  In  Its  face.  This  mortgage  tov^  up 
the  one  made  to  Hr.  Sowder.  The  mortgago 
glrai  October  2^  1910,  waa  for  a  larger 
amount  covering  all  three  horaas.  ^e  cash^ 
ler  of  the  plaintiff  bank  awora  that  Wilson 
made  the  mortgage  on  the  black  horse  now 
in  controversy  In  Septemba,  ISII^  be  ttionghfc 
Wilson  then  lived  In  Greenwood  county.  Ha 
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made  tbe  first  mortgage  to  pay  tbe  baidc  the 
money  he  paid  to  Sowder  wbo  sold  the  horse 
to  Wilson.  Latw  he  made  another  mortage 
which  was  recorded  In  Greenwood  coimty, 
and  BtlU  later  a  third,  which  was  recorded 
In  Woodson  coo&ty.  The  <n1^at  answer 
contaiuB  the  fc^owing: 

'This  defendant  Baj^s  that  the  said  W.  T.  Gny 
purchaBcd  the  property  in  controversy  of  one  F. 
P.  Wilson  without  any  notice  or  knowledge 
whatever  of  any  pretended  claim  or  lien  of  said 
jdaintiS  bank  to  the  lama,  and  defendant  spe- 
cifically denies  that  the  plaintiff  bank  baa  any 
valid  or  suhwiiting  lien  on  tbe  property  in  con- 
troversy at  the  tine  nid  W.  I".  Ony  parchaaed 
the  same." 

It]  R.  F.  Bforton  for  Oie  defendant  testi- 
fied: That  In  tbe  fiiU  of  1916  be  went  to  the 
Wilson  fium  with  Bfr.  Guy  to  get  a  blatk 
hors&  '^e  got  horse  Jnst  abed  In  for  half 
past  four  years  old."  Tb&t  this  horse  and 
tbe  one  last  taken  by  the  shffl4fl  were  as  much 
alike  as  two  peas.  B,  V.  Morton,  recalled, 
testtSed  that  all  tbe  black  horses  on  Guy's 
place,  at  the  time  these  horses  were  taken, 
were  coming  five,  yean  old.  None  three  years 
old  at  tbe  time  the  sheriff  took  tbem.  "Socm 
after  we  got  this  horse  from  Wllscm's  I  learn- 
ed title  hank  had  a  claim  against  it  I  came 
over  to  Guy's,  and  be  called  my  at^tion  to 
It"  The  mortgage  of  October  28,  Wlfl,  was 
■recorded  In  Woodson  county,  and  Quy  took 
the  bOTse  tbwe  from  Greoiwood  county 
when  be  got  it  W.  8.  WQsra  ttsUfled  tbat 
his  brothar  worked  and  lived  In  Woodson 
county  durinff  ttae  vommer  and  fkll  of  1916, 
hot  all  tbe  time  he  was  in  Woodson  county 
tbe  borsft  was  k^  by  tbe  witness  In  Green- 
wood county.  The  platntUTs  cashier  testified 
Out  he  beard  Wilson  was  in  Woodstm  county, 
and  staying  there,  and  he  thought  he  had 
better  have  the  mortgage  recorded  there.  As 
the  mortgagor  then  apparently  resided  In 
Woodson  coun^,  that  was  the  place  to  record 
the  mortgage.  Gen.  Stat.  1915.  |  640S.  Bee. 
also.  Bank  t.  Bond,  64  Kan.  846^  67  Fac.  818, 
holding  under  the  circumstances  elthw  county 
was  a  ^psr  place  for  recording  the  instru- 
ment. 

■  If,  as  lestifled.  this  was  the  only  Uac^ 
horse  owned  by  the  mortgagor,  tbe  purchaser, 
huTing  constructive  notice  of  a  mortgage  on 
Wilson's  black  horse,  was  required  to  asc^ 
tain  whether  or  not  ho  was  purchasing  ibe 
incumbered  property. 

[1]  As  Exhibit  1,  a  fwmer  chattel  mort 
gage  covering  a  certain  black  horse,  was  a 
part  of  tbe  history  of  this  course  of  dealing 
between  tbe  bank  and  Wilson,  and  eq;)ecially 
as  the  trial  was  before  ttie  court  without  a 
Jury,  no  material  etroz  arose  from  receiving 
this  exhibit  in  evidence. 

[8, 4]  We  have  sent  for  the  transcript  and 
read  all  the  evidence  of  the  case,  and  are 
forced  to  tbe  conclosioD  that  it  nistains  the 


conclusicm  reached  by  tbe  trial  court  as  to 
the  identity  of  the  horse  In  cohtmrersy.  This 
disposes  of  the  contention  of  the  defendant 
The  plalntifl  asks  In  its  brief  that  the  aiq;>eal 
be  dismissed  because  the  dates  of  the  Judg- 
ment and  the  order  denying  the  motion  for  a 
new  trial  were  not  correctly  stated — or  not 
stated  at  all — in  the  notice  of  appeal.  TIk 
notice,  however,  was  in  time,  and  shows  an 
attempt  to  appeal  from  decisions  adverse  to 
the  defendant  and,  as  no  motion  to  dismiss 
was  ever  filed,  we  will  assume,  as  tbe  plaintiff 
probably  did,  that  the  ofSce  boy,  who  prob- 
ably prepared  the  notice,  allowe^t  a  clerical 
error  to  creej^  in  as  to  t3ie  dateVi^i-Only  fids 
and  nothing  more. 

The  Judgment  is  affirmed. 

All  tbe  Justices  concurring. 


HXimnL  T.  BOABD  OV  OOITBS  OF  GEIARY 
COUNTY  et  aL    (No.  22763.) 

(Sivnme  Court  of  Eansas.    Feb.  18,  1920.) 
(SvOoAua  bv  the  Courts 

1.  BXOHWAn  ^»90  — EVIDBNOK  BUBTAimNa 

nKDino  TBAx  pbhtzoh  iob  EsiABUsmntwr 
or  BOAD  BBirsnr  oiaraxot  had  sunumiT 
NUMBEB  or  siaincBS. 
In  an  action  to  enjoin  the  establishment  of 
a  road  benefit  district  under  the  Laws  of  1917, 
o.  26S,  as  amended  by  Laws  of  1919,  c.  246, 
Md,  upon  the  statemuit  of  facts  in  the  o^niui, 
a  auffidei^  number  of  the  petitioDers  for  the 
improvement  had  not  withdrawn  their  names 
from  the  petition  at  tiu  time  the  board  of  com- 
misnoners  adopted  tbe  resolutioa  establishing 
the  district 

2.  HioHWATB  43i»90— PmnomB  Ton  boao 

XHPBOVEHENT  CAIfHOT  WiraOBAW  NAUE  AfT- 
XB  COHMISSIOmBS  BAVK  AOIXD  ON  PEXITION. 

The  statatMy  providon  that  30  days  after 
the  filing  ffC  a  iMtiCion  with  the  board  of  ocob- 
missionwa  no  ^igoia  tWeon  shall  be  permitted 
to  withdraw  his  name  therefrom  (Laws  1919, 
c  246^  I  1)  Is  coBstmed  and  \ti&  not  to  give 
to  the  petitioners  tbe  absolute  right  tar  30 
days  after  the  petition  is  filed  to  withdraw 
their  names,  if  the  board,  in  compliance  with 
the  prorid^His  M  the  statute,  Itas  already  acted 
upon  tiie  petitlcm. 

8.  Hi0HWAT»  «saOO-AireBOBmr  or  bo  abb  or 

BOAD  OOHlOSSIOinBB  UKDXB  mGHWAT  DC* 

pBOTXUBirr  BiAXom  avzib  BXAszira  or  pxn- 

nOIT  STATED. 

The  statute  referred  to,  in  lieu  of  a  remon* 
8tran(»  or  protest  provides  for  a  10-day  notice 
of  a  hearing  before  the  board.  Until  such  hear- 
ing tbe  board  has  no  authority  to  make  any 
order  affecting  the  merits  of  the  petition,  but, 
when  the  hearing  baa  been  held,  the  board  has 
authority  to  act  unless  in  the  meantime  a  suffi- 
cient number  of  the  signm  have  withdrawn 
their  names  from  the  petid<Hi. 
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4.  HlOSWATS  «Ba9O~MlN0BrrT  HAVS  SZOBT 
TO  Vm  HBAJtD  A8  TO  SOAD  BBlfEfIT  SXSTBXOV. 

At  the  hearing  befor*  the  board  a  minoiltr* 
bowerar  mall,  of  the  nddeat  landowBcrs  oi  the 
propoMd  Toad  dlidrict  bav*  a  ri|3it  to  be  heard 
fai  opporttkm  to  the  i|DptOT<n«it;  and  their 
ohlecCioa^  no  matter  in  what  fiwia  pieeeuted* 
whether  h;  a  written  remonstrance  or  orally, 
are  entitled  to  dne  oonaideratitHi.  Bat  their  ob- 
jections and  arguments  are  not  controlling  upon 
the  board. 

5.  HlGHWATS  ^a>9(^-STATIRB  AM  TO  ADDI- 

noiTAK  oa  nippUHBiiTAXi'  mmoir  worn 
BO  AD  Disraior  oonaiBUso. 

The  proTiaitHi  in  tlw  itatiita  for  addklaael 
or  auppkmeotal  petiti<ma  !■  lor  Uib  porpose  of 
adding  to  the  road  diatriet,  bat  does  not  affect 
the  finality  9i  the  reKdutim  eetaMtiMin  the 
benefit  district  aa  origfaially  petitioned 
West  and  Marshall,  33^  dissenttng. 

Appeal  from  District  Court;  GeaxT  Coant?. 

Snlt  by  H.  Heidel  against  the  Board  of 
County  Commissioners  of  Geary  County, 
Kan.,  and  others,  to  restrain  the  establlab- 
ment  of  a  road  district  Relief  was  doiiled, 
and  plBinlur  anwals.  Afllimed. 

W.  W.  Fease,  of  Junction  Oltr.  and  F.  6. 
Jat^aon,  of  Top^»,  t<a  awdlant 

Flatt  &  Comnan,  U.  8.  Weary,  and  L.  B. 
Morris,  all  of  Jonction  Otty,  for  appellaea. 

POBOnOB,  J.  The  action  Is  one  fw  an  In- 
Jonctimi  to  restrain  the  board  of  connty  ctun- 
mis&looers  of  Geary  county  from  establishing 
a  road  district  to  be  known  as  the  Humboldt- 
i:>ry  cnOt  road  benefit  district  No.  1,  and 
from  Improving  certain  designated  roads 
.therein.  The  court  denied  the  relief,  and  the 
irtalntlfT  brings  the  case  here  for  review. 

Tbe  petition  asking  ft>r  tiiie  lmproT«nent 
was  filed  on  April  1,  103S,  and  was  signed 
by  167  names  ot  resident  landowners  ot  the 
proposed  road  benefit  district  There  were 
282  resident  landowners  within  the  district 
Tbe  board  publiahed  notice  that  on  tbe  15tb 
of  April  it  would  c(ni8lder  the  petition  when 
all  persons  desiring  to  be  heard  on  the  Ques- 
tion should  meet  with  the  board.  Tbe  meet- 
ing was  held  in  the  fwenoon.  Witnesses  tor 
the  plaintiff  testified  that  Mr.  Hunt  addressed 
the  meeting,  stating  he  had  a  remonstrance 
signed  by  ISBi  names,  and  that  while  be  was 
spealSng  the  board  proceeded  to  pass  the  les- 
olntien  and  then  adjourned ;  that  prior  to  the 
adjournment  a  rising  Tote  of  those  present 
was  taken,  the  rote  being  unanimous  against 
the  ImproTeinent  Mr.  Pease  testified  that 
as  attorney  he  r^iwesented  84  resident  land- 
ownen  who  signed  a  writtrai  remwstranoe; 
that  20  or  more  of  these  were  present  at  the 
meeting  in  person;  and  that  he  urged  the  nn- 
onistittttionaUty  of  the  law  and  made  a  gen- 
eral argument  against  the  improrement  The 
three  members  of  the  board  of  county  com- 


missUmers,  tlie  connty  attnmaT,  the  ooionty 
clerk,  the  county  engineer,  and  Mr.-  CrowCll, 
a  resident  of  die  district,  were  all  witneHSS. 
Their  testimony  Is  to  tbe  effect  that  at  tbe 
conclusion  of  a  general  argument  Jiy  Mr. 
Peaa^  the  chairman  of  the  board  asked  U 
there  were  any  further  remarks,  and,  there 
being  none,  mored  the  adoption  of  the  reso- 
lution; that  it  was  then  adopted,  and  after- 
wards Mr.  Bird  called  for  a  rising  vote,  whldi 
was  taken.  There  Is  no  dispute  over  the  fact 
that  neither  of  the  remonstrances  was  pre- 
sented to  tbe  tKwrd  at  this  meeting.  In  an- 
swer to  a  Question  by  tbe  court,  Mr.  Pease  tes- 
tified that  be  never  stated  to  the  board  tbe 
name  of  any  Individual,  but  merely  told  them 
that  the  majority  was  objecting ;  he  made  no 
request  to  have  the  meeting  continued  to  a 
later  date,  and  tb&t  all  he  did  was  to  make 
a  general  argument  against  tbe  ImprovemeDt 
on  account  of  tbe  high  cost  of  labor  and 
material,  "because  of  the  war,  and  things  of 
that  kind,"  and  that  so  far  as  be  knew,  no 
request  was  made  by  any  signer  of  the  peti- 
tion to  withdraw  bis  name,  except  as  cdn- 
tained  In  tbe  remonstrances;  that  tbe  remon- 
strance he  had  In  his  possession  was  signed 
by  86  residents  of  the  road  district  only  18 
of  whom  bad  signed  the  petition.  Tbia  so- 
called  remonstrance  was  filed  with  the  derk 
of  tbe  board  after  the  meeting  adjourned  and 
at  4  o'fdoc^  in  the  afternoon.  While  there  is 
some  confiict  in  the  testimony  as  to  what 
transpired  at  the  meeting,  the  court  deter- 
mined that  issue  against  tbe  plaintiff. 

[1]  The  first  contention  in  the  plaintUTs 
brief,  that  at  and  prior  to  the  adoption  of  the 
resoluttcm  on  April  16th  a  snfflcimt  ntmiber 
of  tbe  original  signers  had  withdrawn  their 
names  from  the  petition  so  as  to  reduce  tbe 
numbers  of  the  petitioners  to  less  than  51  per 
ceit  of  the  resident  landowners,  is  disposed 
of  by  tbe  finding  of  the  court  npon  tbe  ques- 
tions of  fact  about  which  there  can  be  no 
serious  dispute. 

[3]  The  seomd  nmtentlon  Is  that  by  tbe 
written  withdrawals  of  84  of  the  petitioners 
filed  with  the  board  of  county  commissioners 
on  April  Idth,  4  days  after  the  petition  was 
adopted,  the  petition  for  tbe  Improvement  be- 
came and  was  insufficient  and  Illegal,  and  the 
board  was  without  Jurisdlctl<m  to  make  the 
Improrvemoit  This  oontentlon  involves  a 
construction  of  a  provision  of  section  1,  c 
246,  Laws  of  1919.  Prior  to  the  law  of  1919 
the  statute  with  relatl(m  to  this  subject  con- 
tained this  provision: 

"After  the  filing  of  a  petition  with  the  board 
of  commiasionera  no  signer  thoreon  shall  be  per- 
mitted to  withdraw  his  name  therefaom."  Laws 
of  1917. 6  260, 1 1. 

In  1919  the  section  was  amended'  to  read 
as  follows: 

"Thirty  days  after  the  filing  of  a  petition 
with  the  board  of  commissioners  no  signer  thexe- 
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on  Bhall  be  immltlnJ  to  withdraw  Ua  nam* 
thmfrom."  lawi  of  1919,  c  346,  II. 

Thib  amendment  took  effect  April  8,  1S19, 
and  applies  to  all  casee  where  petitions  for  tbe 
Improvement  of  a  highway  were  [>endlng  un- 
der the  act  of  1917.  Plaintiff  dalms  ttiat  by 
reason  of  the  amendment  the  signers  to  the 
petition  had  the  right  to  withdraw  their 
names  at  any  time  within  30  days  from  April 
1st,  when  the  petition  was  filed,  and  that  the 
commissioners  could  not  by  adopting  the  res- 
olntion  granting  the  petition  before  the  30 
days  had  expired  establish  a  shorter  period 
In  which  the  signers  mifi^t  withdraw  th^r 
names. 

If  the  L^slatnre  bad  Intended  to  give  the 
signers  the  absolute  right  for  30  days  after 
the  petition  was  filed  to  withdraw  their 
names,  regardless  of  whether  or  not  the 
board  had  already  acted  apon  the  petition,  It 
would  certainly  have  used  appropriate  lan- 
guage to  express  that  intention ;  it  would  have 
provided  that  the  board  should  not  pass  upon 
the  petition  until  after  30  days  had  elapsed  In 
order  to  determine  whether  some  of  the  sign- 
ers saw  fit  within  that  period  to  change  their 
minds.  That  was  what  the  Legislature  did  In 
the  statute  construed  In  the  case  of  Rodgers 
V.  Ottawa.  83  Kan.  178,  109  Pac.  766,  dted 
by  the  plaintiff.  The  statute  there  authoriz- 
ed the  city  council  of  dtles  of  the  second 
class  to  improve  streets  and  to  levy  special 
ta^es  in  payment  therefor,  provided  a  ma- 
jority of  the  resident  owners  of  property  lia- 
ble to  taxation  therefor  "shall  not  within 
twenty  day^  from  the  last  publication  of  the 
resolution  file  their  protest  against  such  Im- 
provement" Gen.  St.  1909,  S  1420.  The  stat- 
Qte  was  interpreted  to  mean  that  the  prop- 
erty owners  had  the  full  period  In  whidi  to 
express  their  approval  or  disapproval.  In  the 
present  case  the  filing  of  the  petition  gave  the 
board  Jurisdiction  to  act  unless  there  was 
some  provision  In  the  statute  which  expressly 
prohibited  it  from  acting.  The  only  limita- 
tion on  the  power  of  the  board  to  act  is  that 
a  10-day  notice  of  the  meeting  to  consider  the 
petition  must  be  given,  and  this  Is  a  changie 
in  the  former  procedure  under  13w  law  4^ 
1917.  Obviously  this  provision  contemplates 
that,  when  the  meeting  is  held,  and  the  board 
has  considered  the  merits  of  the  petltlou.  It 
may  make  an  order  either  approving  the 
petition  and  ordering  the  Improvement  made 
or  denying  It  A  similar  question  was  fii- 
volved  In  Oowles  t.  School  District  88  Kan. 
603,  129  Pac  176.  The  petition  fhen  vn» 
under  diapter  267,  Laws  Of  ISll,  and  aaked 
Oie  sdiool  board  to  make  appUeatlon  to  the 
school  fund  (XHumisslaners  far  penulsabHi 
to  Issue  bonds  In  excess  oi  the  vtatatory  levy. 
It  was  held  that  the  purpose  of  the  petltUn 
of  the  electors  has  been  subserved  when  It 
has  been  presmted  to  the  mSunA  district 
board  and  the  prayer  of  ttte  petition  Is  grant- 
ed, and  further  that  the  electwa  who  signed 
the  petition  have  no  right  to  withdraw  their 


names  theraCrom  after  it  to  pgeaented  to  and 
final  actloa  taken  ttaereoi  by  the  district 
board.  To  tlie  same  eS^et  see  Prlos  t.  Gitj 
of  HcPherwia,  92  Kan.  82, 189  Pa&  U63. 

By  the  wdght  Of  authoxtty  the  mte  la  net* 
tied  that  a  petlttoner  baa  the  rl^t  to  with- 
draw his  name  at  any  time  prior  to  final  ac- 
tion being  takm  upon  the  petition.  In  the 
present  case  the  Jo^^e  of  HiB  district  court 
in  hlfl  iqdnloa  ocpressed  the  belief  that  the 
attorn^  representing  the  parties  who  were 
objecting  to  the  road  petltini  at  the  meeting 
of  the  board  condnded  as  a  lawyer  that  "all 
the  paper  th^  had  Iben  vat  «  noMn- 
Btrance,"  wlkldi  the  law  doea  not  luroTide 
for,  and  that  this  was  the  reason  the  paper 
was  not  filed  wltlk  or  presoited  to  the  board, 
since  It  made  no  request  for  the  withdrawal 
of  any  names;  and.  Inasmuch  as  the  test!- 
m<»y  iliowed  that  no  name  was  pteswted  to 
the  board  of  a  signer  on  the  petition  who  de- 
sired to  withdraw  liis  name,  the  court  ex- 
pressed the  opinion  that  the  action  of  the  ob- 
jectors in  procuring  signatures  to  the  re- 
monstrance and  filing  It  with  the  clerk  af  to- 
tbe  order  bad  bem  made  was  a  mere  after- 
thought 

[t,  4]  The  case  of  C3ty  Street  Imp.  Co.  v. 
Babcock,  123  GaL  206.  55  Pac  762,  dted  by 
the  plaintiff,  does  not  hto  case.  Tbe 
OaUfomla  statute  sot  oniy  provided  fbr  a 
remfsistranoe^  bat  sqpiessly  dedared  t3iat  np- 
on  the  remonstrance  being  filed  It  "ahall  be 
a  bar  for  six  months  to  any  furthtf  proceed- 
ings In  relattoo  to  the  doing  of  said  work  or 
making  said  improvemeata,  unless  the  owners 
of  tfae  one-luU  oe  mon  at  tb»  ftuntagSk  as 
affHmald,  shall  meanirtille  petltUm  for  the 
same  to  be  dma**  fttats.  IWi,  196.  '  Our 
statute^  in  Hen  of  a  remonstrance  or  protest, 
provides  for  10-day  notice  of  a  hearing  before 
the  board.  CntU  SDdi  bearing  the  board  has 
no  anthwlty  to  mate  any  wder  affecting  flie 
merits  of  the  pettttw,  but  when  the  hearing 
has  beai  held,  the  board  has  authority  to  act 
nnlesB  In  the  meantline  a  snffldeokt  nmiAw  of 
the  signers  have  withdrawn,  thcAr  names 
from  the  petition.  At  the  hearing  provided 
for  by  the  statato  a  minwlty,  howanr  small, 
of  the  resident  landownm  of  the  proposed 
road  district  have  the  right  to  be  heard  In 
opposltloQ  to  the  improvement ;  and  their 
objections,  no  matter  in  what  form  presented, 
whether  1^  a  written  reoMnistra&oe  w  orally, 
are  entmed  to  doe  eonslderatUiiL  Bat  tbi^ 
objeeUMis  and  arguments  are  not  oontndllng 
i9<Hi  the  board.  The  trial  court  heard  tne 
omfllctbig  testlmmiy  as  to  lAat  occurred  at 
the  meeting,  and  has  dedded  that  the  action 
cf  tHe  board  In  adopting  the  resolution  was  la 
oompUanoe  wUJl  ttie  general  prorlsloDa  of  the  j 
statate. 

[n  There  to  no  raoit  la  lAalsdUTs  oontafc* 
tlon  that  the  pravlaian  tn  Itie  act  of  1919  for 
tiling  additional  or  smiplemental  petitkms  | 
at  any  time  before  the  contnet  to  let  fw  the 
improvements  Bbowa  Huit  the  boards  action 
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declftrlDK  the  Improremeat  to  be  ct  pabUc 
ntlUty  Ijs  not  final.  Additional  or  gupplemeo- 
tal  petitions  are  penultted  for  the  sole  pur- 
pose of  adding  to  the  road  district  If,  for 
instance,  a  petition  Is  presented  asking  for 
the  Improvement  of  a  road  for  a  distance  ot 
ten  miles,  and  the  petition  Is  approTed,  the 
district  and  the  road  may  be  ezt^ided  at  any 
time  before  the  contract  Is  let  npon  addition- 
al or  snpplemental  petltl<»is  signed  by  reel- 
dent  landowners  asking  for  the  extension. 
But  the  provision  takes  nothing  away  from 
the  finality  of  the  resolution  approving  the 
petition  and  declaring  the  road  to  be  a  pub- 
lic utility  as  to  the  part  origlnaUr  petttloned 
for. 

Tbe  Judgment  Is  affirmed. 

JOHNSTON,  0.  J.,  and  BUBGH,  MASON, 
and  DAWSON,  JJ.,  concurring. 

WEST,  J.  (dissenting).  Hie  resldrats  of  a 
road  district,  like  other  American  dtlzens, 
have  a  right,  in  the  absence  of  statutory  pro- 
hibition, to  pettticm  for  or  remtmstrate 
against  public  improvements,  and,  being  peti- 
tioners, to  withdraw  their  names.  The  coun- 
ty board  has  no  Jurisdiction  or  authority  to 
act  until  its  constituency  forming  the  road 
district  has  had  its  final  say.  By  the  act  of 
1019  the  board  cannot  act  until  having  made 
its  finding  that  the  road  Is  a  public  uttUty, 
nor  can  it  act  if  restrained  at  any  time  with- 
in 30  days  after  ordering  the  Improvement 
made.  After  the  petition  Is  filed  the  board's 
duty  is  to  set  a  time  and  V^ace  to  me^  and 
consider  it,  and  the  petitioners  and  ottiers 
interested  are  to  be  notified  by  iiewq;>aper 
publication  for  at  least  10  days.  Tten  comes 
this  sentence: 

"Thirty  days  after  the  filing  ot  a  petition 
with  the  board  of  commissioners  no  signor 
Hiereon  shall  be  permitted  to  withdraw  his 
name  therefnHQ."    Laws  1019,  di.  246. 

It  seems  to  the  writer  perfectly  plain  that 
until  tills  time  the  petitioners  possessed  tbe 
right  they  had,  or  would  have  had,  in  the  ab- 
sence of  statute  to  withdraw  their  names, 
whldb  right  Is  fall  and  o(Knplete.  By  the 
opinion  the  majority  seem  to  be  troubled  lie- 
cause  the  Legislature  did  not  apparently  In- 
tend to  give  the  signers  "tbe  absolute  right 
for  SO  days  after  the  petition  was  filed  to 
withdraw  their  names.  •  •  • "  Why 
Should  it?  OSiey  already  had  this  ris^t.  and 
the  Lectslatore  did  not  take  it  away.  It  Is 
said  that  tbe  only  Ilmltatlan  on  the  part  of 
the  board  about  acting  Is  that  10  days'  notice 
must  be  given.  It  is  true  that  the  10-day  no- 
ttoe  and  the  ordtf  finding  the  pDbUc  utUlty 


are  the  only  llmltatl<His  on  the  power  ot  the 
board  to  act  after  tlie  80  days  are  up  in 
whidi  the  petitioners  have  a  right  to  with- 
draw ttieir  names.  But  there  is  nothing  In 
the  statute  giving  the  board  the  ri|^t  to 
der  the  road  oi>en  before  this  time.  The 
learned  justioe  who  wrote  the  oplnlm  in 
Rodgers  v.  Ottawa,  88  Kan.  176, 109  Pac.  765. 
said  that  until  the  e3qtlrati<«  of  the  20  days 
for  protest  given  resld«it  owners  of  dty 
property  liable  toe  taxation  for  street  Im- 
provement the  dty  possessed  no  power  or 
Jurisdiction  to  iwoceed,  "and  therefore  could 
not  be  prevoited  from  acquiring  JurisdlctLtKi 
until  the  expiration  of  the  full  period  of  20 
days."  88  Kan.  178,  100  Pac.  765.  It  was 
said: 

"This,  we  tblnk,  is  the  tma  Interpretation  of 
the  statute;  and  we  hold  that  the  property 
owners  have  the  fall  period  in  which  to  exprect 
their  approral  ot  dlsappwwaL"  8B  Kaa.  178^ 
109  Pa&  760. 

In  rendering  the  unammooa  oidnioo  of  this 
court  in  Gowlee  r.  Sduxd  District,  88  San. 
ODS,  608. 129  Pac  178,  17T,  tbe  Chief  Justice 

said: 

'*In  regard  to  the  time  within  wbic^  a  p«ti- 
tiuier  who  has  changed  his  mind  may  withdraw 
bis  name  fkom  a  petition,  there  Is  a  diffferenes 
of  Jodidal  (^ini<»i.  *  *  *  A  greater  number 
<rf  the  authoritieB  apply  a  more  liberal  mlSk 
which  permits  a  petitioner  to  withdraw  his 
name  at  any  time  before  final  action  la  taken 
upon  the  petition  by  the  officer,  board,  or  trUra- 
nal  to  which  it  is  presented." 

It  Msms  jnaeemntTj  to  say  that  the  board 
cuinot  tiAe  final  actbm  durbig  the  time  pro- 
vided by 'statute  in  whlcb  the  petitioners  may 
withdraw  ttteir  names. 

There  is  no  sort  of  ootkAudon,  conflict,  or 
incongruity  about  tha  statute  thus  construed. 
After  the  petition  la  filed  tbe  petitioners  have 
80  days  to  indicate  «  diange  ot  mind.  Some 
time  before  or  after  this  tbe  board,  before 
final  action,  must  serve  a  10-day  notice  giving 
everybody  Intereeted  an  opportunity  to  be 
heard.  If  Ibis  bearing  hai^>ens  to  be  b^re 
tbe  80  daye  ec^fln,  tbe  board  most  abide  Its 
action  until  the  ooollog  time  provided  by  the 
Legislature  has  elapsed. 

The  spectade  of  the  chairman  of  the  coun- 
ty board  rising  before  a  multitude  of  con- 
stituents and  making  a  motion  on  whldk  be 
and  bla  two  fellow  mmUiers  only  had  the  ri^t 
to  vote  was  indicative  of  a  deelxe  to  abbrevi- 
ate tbe  chronology  fixed  by  the  lawmakers. 

In  my  <^nlcai  the  Judgment  should  be  re- 
versed. 

BfARSHAU^  J.,  dlBsenta  alsa 
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In  n  BAKBR'S  BSTATE.  * 
RAmffR,  T.  WEBSTER  aL 
(So.  22488^ 
(Supreme  Orart  of  Kamu.  Vab.  7, 1A20.) 

(SylUibM  ly  the  ComrL) 

1.  GXKOUTOBS  AND  ADinKIflTEATOBS  l|M  131(8) 
— MOBTOAOS  irOTB  OWHSD  BT  DBOBASXD 
HAKCB  NUD  NOT  BE  KXHIBTTSD  TO  IXBOOTOS 
BBFOBE  aVIt  TO  FOBECL0BK. 

A  note  secured  hj  mortgage  on  real  estate 
owned  bj  the  decaaied  maker  need  not  be  er- 
hiUted  to  the  exeeubw  aa  a  claim  against  the 
estate  before  beginning  a  salt  to  foreclose— the 
real  estate  mortgage  having  been  add  br  the 
exeentor  to  pay  the  debts  ot  the  estate  and 
the  expenses  of  the  administratkni-^md  failure 
so  to  exhibit  within  the  statatory  period  after 
the  execotor  has  gfrea  a  bwd  will  not  bar 
Buch  claim. 

2.  EXEOUTOBS  AMD  ADUHUTBATOBS  «as>514— 

Appbotai.  or  rtKM  ni  rasrr  ahmqal  bbrix- 

UENT  WrrBOUT  APFEAZ*  OAITHOT  BS  Dlise- 
TIONED  OH  FINAL  BBTTLEUKKT, 

A  claim  paid  hj  the  executor  and  its  pay- 
meat  approted  by  the  probate  oourt  in  the  first 
annual  setdement  otw  the  probeat  of  certain 
hdra  who  did  not  sppeal  from  ndi  t^pptanl 
becomes  a  finally  adjudicated  matter,  which  sndi 
bdn  cannot  quettiim  on  appeal  from  an  ap- 
proval of  the  executor's  final  settlement.. 

3.  AX.IKBATIOK  or  inarBUUEKTa  ^=»11(1>— 

AOBEKinNT  WUITBN  INTO  IfOTB  BT  WIDOW 
AND  ■XBCOT'OB  DID  HOT  BKNDEB  XT  VOID  AS 

.TO  tmLvmas  and  bxxbs  or  luxra. 

An  agreement  written  Into  the  note  refer- 
red to  in  syllabos  1  that  It  should  bear  7  instead 
of  6  i>er  cent  interest  fnun  a  certain  named 
d^e,  signed  by  the  widow  and  executor^  did  not 
render  such  note  void  as  to  the  children  and 
heirs  of  the  makers  of  such  note. 

Appeal  from  District  Obnrt,  Leav^wortli 
County. 

Proceedings  on  the  final  settlement  of  Lee 
Baker^  executor  of  Henry  Baker,  deceased, 
oppoBed  by  Minikle  Webster  and  otttwa, 
Vrom  a  judgment  apprvring  the  final  settle- 
ment, defendants  appeal.  AflSrmed. 

BenJ.  F.  Bndrea  and  T.  W.  Bell,  boQi  of 
Leavenworth,  and  Ellaha  Soott,  o£  Tppeka, 
for  appellants. 

Lee  Bond  and  M.  N.  M:cNaii^t(»,  both  at 
Leavenworth,  for  appellee. 

WBST,  3.  t1]  defendants  appeal 
frtHn  a  Judgment  approring  and  confirming 
the  final  settlement  of  I«e  Baker,  executor. 
The  court  made  findings  of  fact,  of  whidi  no 
complaint  is  made,  to  tbe  following  effect, 
omitting  those  of  no  Importance  here.  Henry 
Baker  died  testate  September  24,  1910,  lear- 
iDg  as  his  faeiis  his  widow,  Millie,  and  his  chll< 
dren,  Lee,  Gewrge.  WUUom,  and  Minnie  Wet>- 


ster,  CeUa  Gentry,  and  Parth^ia  Smith.  He 
died  aelxed  of  CMtaln  land  in  LeaTenwortb 
county  on  wbldi  he  and  bbr  wife  had.  In 
May,  1003,  made  a  mortage  tor  91,500  to 
Sherman  Medill,  dne  in  five  years.  He  kept 
the  Intneet  paid  up,  the  last  Installment  be- 
ing paid  May  19,  1910.  After  his  death 
his  widow  kept  up  the  payments,  the  last  (Mie 
being  <m  May  10,  1014.  By  his  will,  Henry 
Baker  gave  his  pr<v>erty  to  his  wife  tor  Ute, 
and  directed  ttiat  at  her  death  George  was  to 
have  91,  and  the  remainder  ot  the  estate 
should  be  equally  divided  between  the  other 
children.  The  widow  died  May  27,  1014, 
and  in  Jantiary,  1910,  Lee  Baker  was  ap- 
pointed executor.  The  widow  and  one  or  more 
of  the  other  beneficiaries  had  occupied  the 
land  up  to  her  death,  Lee  Baker  living  there 
with  her  most  of  the  time.  During  this  time 
they  borrowed  various  sums  on  Oielr  own 
credit,  which  were  used  some  to  pay  taxes, 
some  to  support  the  widow  and  SMue  to  im- 
prove property  owned  by  the  deceased  4n 
Oklahoma.  After  his  appointment  the  ex- 
ecutor borrowed  947.47  of  a  bank,  signing 
the  note  as  execntw.  A  fiew  days  later  he 
borrowed  $776.77  in  the  same  way  of  another 
bank.  These  claims  were  afterwards  pre- 
sented against  the  estate,  and  the  probate 
court  found  that  the  notes  were  ^ven  for  the 
widow's  maintenance  and  tor  ke^iIng  up  tm- 
provnnents  on  the  farm,  and  ordraed  them 
paid.  Cella.  Farth^ia,  and  Minnie  moved 
for  a  further  hearing  on  these  cialms,  which 
motioo  was  over^iled,  and  no  appeal  taken. 
April*  10,  1916h  the  executor  ffled  hU  first 
annual  settlement  which:— after  an  Itemised 
statement  required  by  the  court  had  been 
submitted — was  approved  over  the  objection 
of  the  three  dstezB  who  took  no  appeaL 
Among  the  credits  allowed  the  executor  in 
this  first  settlement  was  9908.25  to  one  bank, 
981&20  to  another  and  9i*630.0S  to  paym^t 
of  the  mortgage  already  referred  to,  wlilch 
was  paid  September  17,  1915,  without  being 
fliBt  mwented  to  or  allowed  by  the  probate 
oourt  BfandL  18,  1918,  Lee  Balnr,  executor, 
filed  his  final  aettlement  Tino  risten  filed 
obJectlonB  thereto^  aasertbiC  tliat  the  bank's 
claim  for  9818.20  was  borrowed  without  au- 
thority of  the  probate  court,  and  that  it 
was  not  a  pnmer  diaxfe  against  tbe  estate 
Similar  allegatloos  were  made  toodilng  the 
other  bank's  doim  Cor  9986^  and  the 
amount  of  the  real  ostate  mortgage^  but  all 
three  dalmi  wen  aUonred.  It  appears  that 
within  a  few  months  aftw  his  appointment 
the  executor  petitioned  for  and  was  granted 
authority  to  s6U  the  Kansaa  real  estate  for 
the  payment  of  debts  and  the  charges  of  ad- 
minis  tratica.  Counsel  for  the  defendants  in 
their  brief  say: 

"The  only  questions  presented  by  ^e  record 
are ;  Were  the  daims  of  the  Tooganoxie  State 
Bank,  the  Farmers'  ft  Merdtanta'  State  Bank, 
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and  the  note  of  Sherman  MediU  legiU  demands 
against  the  estate,  and  should  the  executor  be 
given  eradit  for  tqoqsts  paid  in  aettlettient  of 
them?  If  the  Hedill  daim  was  not  barred, 
should  the  note,  on  wMA  his  claim  was  fotind- 
ed,  have  been  ediibited  and  allowed  hr  tike 
court,  befora  lt  was  paid?" 

TbBj  argne  tliat  the  MedlU  claim  was 
barred  because  tbe  statute  of  limitations  was 
not  t<^ed  by  the  executor's  payment  of  the 
Interest  Installments,  and  that  It  began  to  mn 
wlQiln  two  years  from  the  time  Hie  executor 
gave  bond.  Gen.  Stat  1915,  {  4S90.  They 
say  that  Medlll  did  not  bring  a  foreclosure 
suit,  "but  looked  to  the  assets  In  the  hands 
of  the  executor  for  the  payment  of  his  debts, 
but  lie  did  not  exhibit  bis  demand  to  the  exec- 
utor and  hare  It  allowed  by  order  of  this 
court,  as  provided  by  the  Btatutfc"  Also, 
that  the  payments  of  interest  by  the  executor 
did  not  toll  the  five-year  statute  of  llmlta* 
tiona ;  It  having  been  almost  eight  years 
since  the  death  of  Henry  Baker.  Decisions 
are  cited  to  buttress  these  arguments.  We 
have  examined  them  all.  There  is  no  doubt 
that  when  a  mere  money  claim  against  an 
estate  Is  aought  to  be  collected  out  of  the 
personal  assets,  it  must  be  presented  within 
two  years  after  the  executor  or  administra- 
tor has  given  bond.  Gen.  Stat  1916,  |  469a 
But  the  Medlll  mortgage,  llbe  the  note,  was 
signed  by  the  deceased  and  his  wife;  It  was  a 
lien  t^n  the  land  which  was  In  no  wise  re- 
moved or  impaired  by  the  appointment  of 
the  executor.  When  the  latter  sold  the  real 
estate  for  the  payment  of  debts,  he  bad  ei- 
ther to  sell  subject  to  this  mortgage  or  satla- 
fy  the  lien  out  of  the  proceeds.  The  general 
rule  Is  that  a  mortgage  lien  may  be  asserted 
without  a  previous  exhibit  against  the  proper^ 
ty.  In  Andrews  v.  Morse,  61  Kan.  80,  S2  Paa 
640,  the  failure  of  the  mortgagee  to  present  bis 
mortgage  within  three  years  after  the  grant- 
ing of  lettCTs  was  held  not  to  prednde  him 
from  foredosure  and  from  subjecting  the 
mortgaged  prt^ierty  to  the  payment  o€  dd)ts. 
In  the  opinion  It  was  said: 

The  death  of  the  mortgagor  did  not  impair 
or  affect  the  lien  of  the  mortgage.  It  did  not 
place  the  mortgagee  who  had  a  lien  in  the  same 
poeition  as  an  unsecured  creditor,  and  remit  him 
to  the  general  assets  of  the  estate  to  satisfy 
his  lien.  If  be  looks  to  the  personal  assets  in 
the  hands  of  the  admiidstrator  for  payment 
his  debt  w  any  part  of  it.  he  must  then  present 
his  denund  nndBr  tli*  statutSb  If  he  fails  to 
present  it  wtdiln  the  t^ree-year  period,  he  can 
obtain  notiUng  torn  the  genial  assets,  and  Is 
limited  to  the  proceeds  arising  from  the  sale 
of  the  mortgaged  property.  An  e<iuitable  claim 
like  the  plaintiff's  ia  enforceable  in  the  district 
court,  and  is  not  such  a  demand  as  the  stat- 
ute referred  to  contemplates.  Neither  the  pres- 
entation of  tlie  claim  in  the  probate  court  nor 
tbe  t^nre  to  present  It  pracladed  the  tOrecIo- 
•nre  ol  the  mortgage  lien  until  the  mortgage 
debt  has  been  paid  or  attngnishad.**  BL  Kan. 
p.  82,  82  Faa  640. 


It  was  h^  ttaat  ficlliire  tb  pnsent  withUi 
three  years  would  prev^it  tlie  mortgaged 
from  obtaining  judgment  for  any  defldenoy 
that  mif^t  remain  after  exhausting  the  mort> 
gaged  property,  but  did  not  affect  bis  rl^ts 
to  foredoae^  In  Perry  t.  Horack,  63  Kan. 
88,  64  Pac.  990,  88  Am.  St  Bep.  229,  a  father 
and  mother  executed  a  mortgage  on  the 
homestead  to  secure  a  note,  and  before  its 
maturity  the  father  died.  The  mother  and 
children  eontlnned  to  occupy  the  homestead. 
With  products  therefrom  she  made  payments 
and  kept  the  note  alive.  Action  of  foreclo- 
sure was  brought  more  than  fire  years  after 
Its  maturity,  and  It  was  hdd  that  the  mort- 
gage was  not  barred  as  to  the  minor  chil- 
dren, but  was  enforceable  against  their  un- 
divided half  of  tbe  land.  It  was  said  In  tho 
Opinion  that  the  minora  were  not  parties  to 
the  mortgage,  but  they  Inherited  the  land 
subject  to  the  Hen  of  the  mortgage;  that  the 
death  of  the  husband  did  not  diminish  the 
amount  of  the  debt  nor  restrict  the  lien  of  the 
mortgage  to  a  half  or  any  other  fraction  of 
the  land  described  in  the  mortgage.  In  Jack- 
s<Hi  r.  LongweU,  63  Kan.  93,  64  Pac.  991.  a 
husband  and  wife  executed  a  mortgage  to  s^ 
cure  a  note  against  property  owned  by  the 
wife.  The  note  became  barred  as  to  the 
wife  by  the  statute  of  llmltatl<»i8.  but  not 
as  to  the  husband.  It  was  decided  iliat  tbe 
wife's  land  could  be  sold  to  pay  the  Jodgmmt 
rendered  against  the  husband,  and  it  was 
said  that,  the  statute  baring  run  in  her  favor, 
she  was  disctiarged  from  perswal  liability 
on  the  note,  but  that  this  in  no  way  released 
her,  and  her  property  should  be  subject  to 
her  husbaud's  debts.  It  was  held  In  Smith 
T.  Kibbe,  104  Kan.  169, 178  Pac.  427,  that  the 
plaintiff  was  not  barred  from  foredoslng 
his  mortgage  because  ot  the  failure  to  present 
bis  debt  to  the  probate  court  as  a  demand 
against  the  estate  of  the  testator  within  the 
period  of  two  years.  It  was  said: 

"ThB  liability  of  the  testator  and  of  the  es* 
tate  was  a  continuing  one,  which  could  be  en- 
forced at  any  time  before  the  mortgage  debt 
became  barred  under  the  ordinary  limitations 
prescribed  by  the  Ooda."  104  Kan.  p.  160^  178 
Pac  429. 

In  Bank  t.  Grisham,  105  Kan.  460,  165 
Pac.  54,  paragra]^  11  of  the  syUabna  la  In 
ttiese  words: 

"Tbe  holder  a  secured  debt  need  not  exhibit 
it  as  a  demand  against  the  estate  'of  his  debtw 
if  he  ia  content  to  lock,  only  to  Us  security  f6r 
payment  and  not  to  dw  general  assets  oi  the 
eeUte." 

There  Is  nottilng  to  Indicate  that  MedlU 
looked  to  the  ge/aenl  assets  for  payment  of  hla 
mortgage,  or  any  part  thereof,  and  the  fact 
that  tbe  petition  to  -sell  the  real  estate  was 
grounded  on  the'  dalm  that  It  was  necessa- 
ry  to  pay  tbB  debts  and  exvenses  Indicates 
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that  die  general  auets  were  olL  We  bold, 
tberefbre.  that  tbe  nuwtgage  was  not  barred, 
and  the  paTnunt  OurBoC  waa  |^Qpecl7  "P* 

proved. 

[1]  As  to  the  cUinu  of  the  two  tanks.  It  Is 
to  be  obaenred  that  Oier  wece  tMth  allowed 
by  the  probate  court  ovwr  the  oppoaitlon  of 
the  defendants,  and  from  this  order  no  ap- 
peal was  taken.  These  must  be  held,  there- 
fore, to  hare  passed  Into  history  by  the  route 
of  anal  adJodlcatloD.  Iba  atitate  prortdw 
that— 

"The  probate  coort  shall  hare  jurisdiction  to 
hear  and  determine  all  demands  against  any  es- 
tate ;  and  a  condse  entry  of  the  order  of  al- 
lowance Bhall  be  made  on  the  record  of  the 
eoart,  which  ahtdl  hare  tiie  force  and  effect  of 
a  Jadgment."   Gen.  Stat.  1916,  |  4671. 

"In  this  state  probate  courts  are  courts  of 
record,  end  poeaeas  full,  ample,  and  comi^ets 
Jari^iction  of  all  matters  connected  with  the 
settlement  (tf  the  estates  ol  deceased  persons. 
*  *  *  All  thdtr  allowanees  of  demands 
against  the  estate,  all  their  aettlements  with 
administrators,  Indeed  all  &eir  official  acta  re- 
quiring the  exercise  of  Judgment  and  diecretioD, 
are  in  their  nature  Judicial  determinations,  and 
are  binding  upon  all  tiie  property  of  the  es- 
tate, and  upon  any  interest  In  snch  property 
that  any  peraon  may  have  as  heir,  devisee^  or 
legatee.  The  settlemeDts  with  administrators 
eqiieciaUy  oome  within  the  jorlsdietiim,''  Sho» 
maker  t.  Brown,  10  Kan.  883.  393. 

"Thon^  a  court  of  limited  and  spedal  jurls- 
dicti(»i,  the  jud^ents  of  a  probate  court  are  as 
antboritatiTe  and  conduBive  as  those  of  a  dis- 
trict court,  or  any  other  court  of  general  juris- 
dictioi.*'  Marshall's  Eansss  Ptcrttate  Law,  No. 
2T. 


[I]  WhUe  It  was  doabtfal  whetbcr  Oib 

matter  was  not  foreclosed  by  the  quoted  ex- 
pressions from  the  brief  of  the  defendant's 
counsel  as  to  the  only  questions  presented  by 
the  record,  considerable  stress  is  sought  to 
be  laid  OQ  the  diange  consented  to  by  the 
widow  and  executor  that  the  HediU  note 
should  bear  7  per  cent,  from  May,  1012,  where- 
as It  was  originally  drawn  to  bear  6  per  cent 
Of  course,  ttie  widow  ooald  not,  during  her 
life,  object  to  the  dumge  because  she  Tolan^ 
tarily  made  It  ^nie  three  cblldiai  who  make 
this  defense  ml^t  possibly  complain  because 
of  the  Increased  rate  of  interest  as  affecting 
ttieir  fl»mi  dlatrlbiittTe  shaiea,  bat  tbvy  can- 
not successfully  contend  that  this  was  such 
a  fraudulent  alteration  as  to  avoid  the  note. 
In  fact,  no  fraud  was  sought  to  be  shown, 
and  no  claim  Is  made  on  account  of  the 
slight  difference  which  the  changed  Increased 
rate  of  Interest  would  make  to  these  heirs, 
and  no  further  discussion  of  this  p<An.t  Is  nec- 
essary. 

For  the  reasons  Indicated,  the  Judgm^t  is 
affirmed. 
All  the  Justices  concurring. 


DAVIDSON  ft  OASa  LUMBER  00.  t. 
ANDBRBOM  et  sL    (No.  2212S.) 

(Saprsme  Court  of  Eansas.   Feb.  7,  1920.) 

(SvBobut      the  0<mrU) 

1.  OuiTKL  xonoAeBi  4=s»17  —  OKAnst 
WMnaAOEB  noinnre  -LXttaa.  mmtaaioD  to 
nooiio  BUBConuovoB  isnonro  iroxns  ov 
DETAnur  TO  suBOoirrsAcrroa  hbld  to  havk 

A  BVFXBIOK  KXOHT  OF  POBSUBIOH. 

In  the  erectira  of  a  building  a  suboontractor 
^o  had  undertaken  to  furnish  and  install  the 
forms  into  which  concrete  was  to  be  itoured 
sublet  this  part  of  the  woric  to  a  second  sub- 
contractor. In  the  contract  between  them  it 
was  stipulated  that,  if  the  second  snl>contractor 
failed  in  the  performanoe  of  the  contract,  the 
first  subeoatraetor  would  be  at  liberty,  after 
three  days  aotles  to  die  second,  to  tanrinate  the 
employment,  enter  upon  the  premiaes,  and  com- 
plete die  work,  and  fior  Utat  porpose  mliAt  take 
posBflasion  of  all  material,  tools,  and  appliances 
thereon  and  to  charge  the  expense  of  completion 
to  the  defaulting  subccnitTactoT.  After  a  part 
of  the  work,  had  been  done,  the  second  subcon- 
tractor became  nnable  to  proceed  with  the  build- 
ing, and  a  notice  was  serred  upon  liim  by  the 
first  subcontractor  that,  if  at  the  end  of  tiiree 
days  the  second  dM  not  resume  and  continiM 
pexframanos  of  the  contract,  the  first  ozpected 
to  ban  tiie  wmk  pw&itmed  and  the  contract 
fulfilled,  and  would  charge  the  second  with  the 
expense  so  Incurred.  Before  the  lapse  of  the 
three-day  period,  the  second  anbcontractor  ex- 
ecuted a  chattel  mortgage  on  the  forms  to  par- 
ties who  had  furnished  lumber  for  the  forms 
and  money  with  which  to  pay  laborers  on  the 
building.  In  a  contiorersy  between  them  as  to 
the  right  of  possession  of  the  forma,  it  is  heM 
that  the  second  subcontractor  bad  a  ri^t  to  and 
held  the  poasespion  of  the  ftffms  untH  tlirea  days 
after  the  notioe  was  girai,  and  that  under  the 
raortgaga  azaeated  by  him  to  the  nwrtKagees  the 
latter  obtidned  a  anpwior  right  to  the  possnsalon 
of  tiie  mortgaged  pn^t^. 

2.  Ghattei.  HonraAGBS  9=9l89— Mobtoages'b 

KNOWIADOB  THAT  HOITQAaOB  QW  CONCSKTS 
rOBMS  WAS  A  StTBOONTBAOTOS  WHO  HAD 
CEASED  TO  WOBK  OK  BUILD IITe  OZO  WOT  XM- 
FAXB  TALXDHT  OT  HORTOAGE. 

^nie  fact  that  the  mortgagee  knew  that  the 
mwtgagor  was  a  subcontractor,  and  further  that 
he  had  ceased  to  work  upon  I3ie  building,  did  not 
Impair  the  Talidity  of  the  mortsage  that  was 
executed  or  the  right  of  the  mortgagee  to  the 
poasesslmi  of  the  property. 

8.  Chattel  uobtoaoes  4=9229(1)— Mb asdke 
or  DAHAOBs  n>B  wsoironm  withboldzno 
or  coffoBBiB  nma  aAfiHs  no  iubxbt 

TALtJE. 

As  the  fbrms  wnmgfally  wlUiheld  had  no 
market  Talu^  it  was  not  improper  In  proving 
the  damages  sustained  to  show  the  value  of  the 
material  and  labor  involved  in  making  them,  the 
depreciation  in  their  value  from  the  time  they 
were  made  until  the  action  of  replevin  was  com- 
menced, and  the  depreciati(m  in  them  daring 
the  time  they  were  illegally  detained. 
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Appeal  tarn  Dlstzict  Oow^  Sedgwick 
County- 

HeplevtD  hr  the  Davldsfm  ft  Case  lioinber 
Company  against  R.  A.  Anderson  and  wife, 
the  Wldmer  Ihiglnealng  Company,  and  otb- 
en.  Judgment  for  plaintiff  against  the 
WIdmer  Engineering  Company,  and  it  as^ 
peals.  Affirmed. 

Vermilion,  Evans,  Carey  &  LUleetoti,  of 
VPlchita,  for  appellant 

D.  W.  Eaton  and  H<dmes,  Yankcy  A 
Holmes,  all  of  Wichite.  for  appdlee. 

JOHNSTON,  a  J.  This  was  an  acdw  of 
replevin  brought  by  the  Davidson  Lombw 
Company  to  recover  the  possession  of  the 
forms  and  material  used  in  the  construction 
of  a  concrete  building ;  the  right  to  possession 
being  claimed  under  a  chattel  mortgage  ex- 
ecuted to  the  Inmber  company  by  R.  A 
Anderson  and  his  wife.  The  Widmer  En- 
gineering Company  claimed  the  right  of  poe- 
sesslon  under  a  provision  of  a  building  con- 
tract. It  was  found  by  the  Jury  that  the 
plaintiff  was  entitled  to  the  possession  of  the 
pr<^rty,  and  a  Judgment  against  the  en- 
gineering cranpany,  which  had  retained  pos- 
session of  the  properly,  was  rmdered  award- 
ing the  plaintiff  damages  in  the  sum  of  $4,- 
100.  The  engineering  company  appeals. 

[II  It  atK>eai8  that  a  contract  was  let  to 
the  S^dcm-Breck  Constructloii  Ck>mpany  to 
erect  a  toi-story  hotel  at  Wichita,  and  that 
the  company  sublet  the  famishing  and  In- 
stalllnc  at  the  forms  and  frames  into  which 
the  concrete  was  to  be  poured  to  the  engineer- 
ing cMupany,  and  that  company  in  turn 
sublet  the  famishing  and  installation  of  the 
forms  to  B.  A.  Anderson.  The  contract  with 
Anderson  was  executed  on  Septomber  13, 
1917.  Shortly  afterwards  Andwson  puif- 
chased  the  lumber-  and  material  for  the 
forms  from  the  lumber  company,  and  on 
November  7,  1917,  he  began  the  vratk  of 
making  and  installing  the  forms  for  the 
concrete  construction.  This  wotk  was  cml- 
tinned  until  he  had  readied  the  fourth  story, 
following  the  ordinaty  plan  that,  whea  the 
concrete  for  the  first  story  was  poured  and 
bad  hardmed,  the  forma  were  removed  and 
used  tot  the  stcny  above^  On  Iflardi  2, 1918, 
and  while  at  woA  oa  tin  fourth  atoey,  An- 
dOTScHi  toanA  hlma^  In  financial  stress  and 
unable  to  pay  his  woriunai  or  go  forward 
with  the  work.  At  that  time  he  was  owing 
the  lumber  company  $8,700  for  material  iised 
in  his  forms,  and  also  9400  to  a  bank,  whidt 
be  had  borrowed  to  carry  on  the  wMfe.  a%e 
claim  of  the  bank  was  assigned  to  the  lumber 
company,  and  on  March  5, 1018,  Anderson  ex- 
ecuted a  chattel  mortgage  on  the  forms  and 
appliances  he  was  using  in  ttm  work  to  the 
lnmb«  company.  On  the  evoiing  of  March 
2d,  after  the  engineering  company  had  been 
infonoad  of  Anderson's  default,  it  caused  a 
msOeB  tobeaerved^miblmtotlu  efEeotUu^ 


if  AndMwn  did  not  proceed  with  the  woric, 
the  ughMerlng  company  would  at  the  end  of 
three  days  cause  it  to  be  performed. by  oth- 
ers, at  the  expense  of  Anderson.  The  Inmbw 
company  served  notice  upon  the  Seldon-Breck 
Company  and  the  engineering  company  that 
it  deemed  itself  insecure  and  demanded  pos- 
session of  the  pr(^)erty  under  Ite  nu^tgage. 
The  engineering  company  claimed  the  right 
to  the  possessimi  Of  the  same  under  its  con* 
tract  with  Anderstm  and  refused  to  dellTer 
possession.  The  present  action  was  then 
brought,  and  the  engineering  company  gave 
a  redelivery  b<md,  retaining  possession  of  the 
forms  and  material,  and  baa  continued  to 
use  them  throughoiU  the  constmctioo  of  the 
inoteL  The  right  to  the  possesstcoi  of  the 
proporly  was  Qie  prtaiclpal  qnestlim  Inrcflved 
In  the  controversy,  and  with  it  the  exfeoit  of 
damages  sustained  1^^  the  plaintiff  because 
ot  the  detention  ana  use  of  the  ^tiperty 
the  engineering  company*  In  connection  with 
the  general  verdict  that  the  lumber  company 
was  entitled  to  the  possession  of  the  forms 
and  apidiances,  tbe  Jury  returned  special 
findl&iB  to  Uie  efltoct  that  Aaderaon  was  In 
the  possession  of  tiw  property  at  die  time  the 
chattel  mortgage  was  csecoted,  that  the  lum- 
ber company  had  a  special  ownership  In  tbs 
pr<^rty  to  Qie  eixtent  of  94,268.28,  and  fonnd 
that  the  pnq;>erty  had.  deteriorated  in  value 
idnoe  the  oommenoemeBt  aC  the  action  to  the 
extent  of  94^00.  It  la  insisted  by  the  en- 
gineering oompany  that  it  bad  a  superior 
Tight  to  the  poBBeoDloo  of  flie  pn^erty  under 
sectioa  6  of  its  contzaet  with  Andersim,  whkb 
is  as  follows: 

"(6)  Should  the  subcontractor  at  any  time  re* 
fuse  or  neglect  to  supply  a  snlBelency  of  prop- 
eriy  skillad  workmen,  ox  ot  matetiali  ot  the 
proper  quality,  or  fail  In  any  respect  to  prose- 
cute the  work  with  proraptnen  and  diligeocah 
or  fail  in  the  performance  of  any  of  the  agree- 
ments herdn  contained,  the  contractor,  with  the 
approval  of  the  architect^  e^iall  be  at  liberty, 
after  three  dayif  written  notice  to  the  sabcra- 
tractor,  to  provide  any  such  labor  or  materials, 
and  to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereaftw  to  become  due  to  the 
lobcontractor  under  tills  contract;  and  if  such 
refusal,  neglect,  or  failure  is  sufficient  ground 
for  sudi  action,  the  contractor  eball  also  be  at 
liberty  to  terminate  the  employment  of  the  Bub- 
contractor  for  the  said  work,  .and  to  enter  upon 
the  premises  and  take  poeeesBion,  fOr  the  pur- 
pose of  ccanpleting  the  work  Indoded  under  this 
eontract,  of  all  materials,  tools,  and  appliances 
thereon,  and  to  employ  any  other  person  or  pet^ 
sons  to  fnnLish  the  woik,  and  to  provide  the 
materials  therefor;  and  in  case  of  sudi  dis- 
contlnaance  of  the  employment  of  the  sabcon- 
tractor  he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until  the 
said  work  shall  be  wholly  finished,  at  which 
time,  if  the  unpaid  balance  ot  the  amount  to  be 
paid  under  this  contract  shall  exceed  the  ex- 
pense Incurred  by  the  oontractOT  hi  fluiiAiing  Uie 
work,  such  excess  shall  be  paid  by  the  con- 
tractor to  the  subcontractor;  but^  iX  amdk  «X" 
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pense  shall,  exceed  nich  tmpetd  balance,  tbe 
subcontractor  shall  pay  the  difference  to  the 
contractor.  The  expense  Incurred  by  the  con- 
tractor as  herein  provided,  either  for  fomisbing 
materials  ur  finishing  the  work,  and  any  dam- 
age incurred  through  such  default,  shall  be 
chargeable  to  t^e  KibGontractor." 

In  pursuance  of  this  jRovlskm  the  en- 
gineering company  gave  tbe  foUtnrtng  notice 

to  AnderBon: 

"Mr.  R.  A.  Anderson,  St  Louis,  MissourL— 
Dear  Sir:  This  is  to  notify  70a,  R.  A.  Ander- 
son, that  70a  have  &iled  and  neglected  to.  f  ulflU 
tbe  Items  of  your  agreement  with  tbe  Widmer 
Engineering  Company  of  St  Lools,  Missouri, 
as  contained  in  artide  6  of  yoor  contract  with 
the  said  Widmer  Engineering  Company.  Yon 
have  further  admitted  and  represented  to  the 
said  Widmer  Engineering  Company  that  yon 
would  be  unable  to  continne  under  the  said  con- 
tract. It  appears  farther  that  you  will  be 
unable  to  fulfill  said  contract 

"This  therefore  is  a  three-day  notice  provided 
for  in  said  artide  B  In  said  contract,  and  yon 
are  fnrther  notifled  that  nnless  yon  fulfill  com- 
pletdy  each  it«n  In  said  article  B  In  said  oon- 
tract  with  the  said  Widmer  Engineering  Com* 
pany  that  said  ctnupany,  after  three  days'  no* 
tice,  expects  to  have  said  work  performed  and 
said  material  furnished  and  said  contract  ful- 
filled in  whatever  partfcular  you  may  fail,  and 
that  the  expense  for  said  work  shall  be  charged 
against  you  and  deducted  from  any  money  in  the 
hands  of  the  said  Widmer  Engineering  Company 
owing  to  yon. 

"This  notioe  is  given  as  pnivided  for  in  aaid 
ccHitract  and  la  sent  by  tiw  approval  of  the 
architect  for  said  building. 

"[Signed]  R  V.  Guyther. 
"Widmer  £kigineering  Company." 

It  appears  that  the  cbattel  mortgage  had 
been  executed  and  filed  for  record  before  the 
expiration  of  the  time  fixed  by  tbe  notice. 
Under  the  facts,  the  lumber  company  had 
tbe  superior  right  to  the  possession  of  the 
mortgaged  property.  While  the  property  was 
used,  on  the  hotel  premises.  It  comprised 
forms  and  appliances  which  did  not  enter 
into  the  coiuitnictioD  of  the  building.  It 
was  the  propnty  of  Anderson  whw  the  mort- 
gage was  executed,  and  tbe  aiglneerlng  com- 
pany did  not  even  assume  to  be  entitled  to 
the  possession  of  the  property  when  the 
notice  was  given.  The  contract  provided 
that,  if  Anderson  neglected  or  failed  to  per- 
form the  condition  of  the  contract,  the  en- 
gineering company  woiii4  be  at  liberty  after 
three  days'  notice  to  terminate  the  employ- 
ment, take  possession  ot  the  material,  tooii^ 
and  appliances  used  In  completing  the  wwk, 
and  farther  might  appn^riate  any  unpaid 
balance  due  Andersm  on  the  contra^  so  far 
as  It  was  needed  to  finish  the  work.  Instead 
of  dalmlng  the  right  to  IsOnedlate  posBesslon* 
the  engineering  company  by  Its  notice  In  ef- 
fect said  to  AndNBon: 

**Toiir  failure  to  continue  the  work  has  been 
brought  to  oor  attention,  and  If  yoa  do  not  pro- 


ceed with  it  in  falfiUment  of  the  terms  of  the 
contract,  we  will  at  the  expiration  of  the  three 
days  fixed  In  the  notice  provide  the  material 
and  complete  the  work  at  Tour  expense  and  that 
such  expense  will  be  deducted  from  any  money 
In  our  hands  owing  to  you.** 

[I]  The  lumber  cixnpany  was  given  a  spe- 
dflc  lioi  on  the  property  while  It  was  owned 
and  in  tbe  possession  of  Anderson,  and  be- 
fore the  engineering  company  had  the  right 
to  take  possession  of  It  Its  right  to  posses- 
sion did  not  Bccme  until  the  expiration  of 
the  three-day  period  provided  for  In  the  con- 
tract, the  meastu^  of  which  was  fixed  In  the 
notice  Itself.  It  Is  urged  that  tiie  InabUity  of 
Anders(m  to  complete  the  contract  was  well 
known  to  the  Inmber  cnnpany  an  iiarcb  2d. 
and  before  the  inscribed  limit  had  expired. 
However,  the  engineering  coaopany  did  not 
assert  the  ri^t  to  poeseaalon  nntu  afbet  tbat 
polod,  and  only  prt^oeed  to  assert  the  rl^t 
and  go  tato  poBsesslon  In  case  Andersen  did 
not  then  go  on  witlil  ttie  work  in  fnlfiUment  of 
his  contract  Much  rdUmce  is  i^aced  by  the 
mglneering  company  upon  Duplan  Silk  Co. 
V.  Spencer.  116  Fed.  689,  SB  a  a  A.  321, 
where  it  was  hdd  that  materials  hroui^  by 
contractor  on  the  premises  for  the  erection 
of  a  building  nnder  a  like  contract  gave  the 
owner  a  qualifled  rl|^t  to  th*  matuial  as 
against  tbe  daim  of  a  tnistee  in  baidEmptcy 
who  was  seeking  to  subject  the  property  to 
the  claims  of  goieral  creditors.  The  eeaea- 
tlal  flacts  of  that  case  differed  materially  from 
those  involved  here.  There  the  contract  was 
betweai  a  extractor  and  the  ownw  of  tite 
premises  upon  which  the  balldtaig  was  being 
erected.  Tbe  material  d^vered  upon  the 
land  of  the  owner  was  broo^t  tiien  for  the 
purpose  of  belnf  incorporated  In  tbe  strao 
tore  whidi  the  contractor  was  buQdlng.  Be- 
sides, there  was  a  suEiiilemental  oral  agree- 
ment betwe^  the  parties  that  tbe  material 
so  ddlvered  sliould  stand  aa  seenrity  for  an 
advance  of  a  large  sum  of  money  made  by  the 
ovmer  to  the  contractor.  In  this  situation  it 
was  decided  Out  the  owner  had  a  qnalifled 
possession  and  right  In  the  materials  whlcii 
he  could  asBttt  against  tbe  cmtractw  or  the 
general  creditors  represMited  by  the  trustee 
In  bankruptcy.  In  this  case  Qw  contract  is 
not  between  the  ownw  and  the  contractor, 
but  Is  betwem  two  subcontractors.  The 
forms  and  anpUanoes  Involved  hoe  wen  not 
hitended  to  be  Incorporated  li^  the  building 
under  oonstraction,  as  ms  Un  mat»Ial  in 
the  dted  case.  There  was  no  supplemental 
agreement  that  the  forms  and  appliances 
should  stand  as  security  for  an  advance  ot 
numey  and  no  turning  onr  of  the  possession. 
In  the  <dted  case  it  ms  btiA  tbat  tbe  materi- 
als to  be  built  into  the  structure  were 
sufficiently  VFltiiln  tbe  posseadon  of  the  own- 
ee  to  protect  its  right  under  the  agreanoit 
made  with  the  contractor,  and  to  give  notice 
of  snch  possession  and  right  to  all  interested 
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partlee.  There  the  amtractor  could  not  have 
asserted  a  right  to  possession  as  against  the 
owner,  and  the  general  creditors  could  only 
claim  each  rlgbta  as  the  oontraetor  Itdd. 
Here  the  forms  and  appliances  were  to  be 
used  Id  erecting  the  building  substantially  aa 
tools  are  used,  and  were  not  to  be  built  into 
the  hotel.  The  exclusive  possession  of  them 
remained  In  Anderson,  and  this  was  recog- 
nized by  the  engineering  company  In  the  no- 
tice that  it  gore.  Until  this  possession  was 
lost  Anderson  had  the  right  to  mortgage  the 
property,  and,  as  we  have  seen,  the  mortgage 
to  the  luAiber  company  was  executed  before 
the  lapse  of  time  specified  In  the  notice. 
Whatever  the  right  of  the  engineering  com- 
pany tmder  the  contract  may  be  designated, 
it  Is  clear  that  It  had  not  ac^ulved  possession 
of  the  property  when  the  mortgage  to  the 
lumber  company  was  executed.  The  nature 
of  the  property  is  an  important  element  in 
determining  the  rights  of  the  parties.  All 
understand  that  matwial  to  be  Incorporated 
in  a  building  Is  in  a  sense  in  the  possession  of 
the  owner,  but  tools  and  appliances  of  a  con- 
tractor are  not  so  regarded.  Here  the  forms 
and  appliances  bad  not  been  purchased  by 
Anderson  and  were  not  In  existraice  when  the 
contract  in  question  was  made,  and  the  use 
of  them  In  making  the  building  did  not  carry 
a  notice  to  the  world  that  another  subcon- 
tractor had  a  special  interest  or  right  of  pos- 
session in  them,  ^e  think  the  mortgage  to 
the  lumber  company  gave  It  the  superior  rl^t 
to  the  pr<^rty.  TltusviUe  Iron  Co.  v.  City 
of  New  York,  207  N.  Y.  203,  100  N.  E.  SOft, 
The  case  of  In  re  Shelly  (D.  C.)  235  Fed.  311, 
and  the  same  title  in  242  Fed.  251.  155  a  0. 
A.  01,  follow  the  authority  of  Duplan  Silk  Co. 
V.  Spencer,  and  are  not  applicable  to  the  facts 
of  the  present  case. 

The  right  of  the  liunber  company  was  not 
Impaired  by  the  fact  that  one  of  its  officers 
knew  that  Anderson  had  a  subcontract  under 
the  eiigineerlng  company,  nor  that  he  had 
ceased  work  before  the  mortgage  was  execut- 
ed. The  lumber  company  had  a  valid  claim 
and  was  entitled  to  the  benefits  of  Its  dili- 
gence In  securing  a  lien  until  some  one  else 
gained  a  superior  right  Besides,  the  engi- 
neering company  itself  Interpreted  its  con- 
tract tliat  it  had  no  right  to  possession  unless 
Anderson  should  fail  to  resume  and  carry  on 
the  work  at  the  end  of  the  three  days  named 
In  the  notice. 

[3]  A  question *is  raised  as  to  the  measure 
of  damages  sustained  through  the  use  and 
detention  of  the  property  by  the  engineering 
company.  Martcet  value  could  not  be  shown, 
as  property  of  thst  character  manifestly  had 
no  market  value.  The  forms  were  made  for  a 
special  purpose,  and  their  value  was  greatly 
lessened  by  use.  In  the  absence  of  market 
value,  it  was  proper  to  show  the  value  of  the 
material  and  labor  in  making  them  and  any 
depradatioa.  from  their  use  until  they  were 


wrongfully  detatned  by  the  engineertaig  cam- 
pany.  That  compsny,  having  given  a  rede- 
livtfy  bond  and  retained  the  property,  be- 
came req^mslUe  for  any  deterioration  in  the 
value  ot  the  iHroperty  since  the  action  was 
commenced,  and  this  the  jury  has  q>eclally 
fonnd. 

A  motion  was  made  to  dismiss  the  appeal 
because  the  engineering  company  bad  set 
forth  the  judgment  appealed  from  in  an  ac- 
tion brought  in  a  court  in  MlssoorL  On  the 
papers  presoated  we  tiave  conclnded  that  the 
engineering  company  did  not  intend  to  treat 
the  judgment  as  a  finality  or  waive  its  ap- 
peal, and  hence  th^  motion  to  dismiss  was 
overruled. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 
AB  the  Justices  concurring. 


TRAOBB  V.  ELCJOT.   (No.  22193^ 
(BnpxeiM  Gout  oC  Kansas.         7,  UKK).) 

(SyOabtu  by  «h«  Court.) 

1.  TAXATion  «=»804— Gfturtn  ui  tax  dkid. 
icusi  f  Boons  nuBABU  roasEsaxoir  wns- 
u  TWO  naBB  Aim  bboobdiro  dbbd  ob 
SUB  TO  bbcotb  wriHiir  that  nxE. 

Ordinartly  the  grantee  of  a  tax  deed  nust 
either  procure  peaceable  possession  ot  tbe  prop- 
erty covered  by  his  deed  within  two  years  aft- 
er his  deed  is  recorded,  or  he  must  begin  an 
•etion  to  reeover  within  tbat  time.  Goi.  St. 
1916^  I  680B  (Oiv.  Code,  f  15b  subd.  8). 

2.  Adtkrsb  PossESSioEr  «»29-^NstnmoiEN- 

CT  OF  ACTS  TO  ESTABLISH  BOTZCB  Or  CLAIU 
OF  EXCLUSIVE  POSSESSION  ITS  HOLUsa  OF  TAX 
TITLB  TO  UNOCCUPIED  FBAIBIB  LANO. 
Neither  the  grazing  of  cattle  on  unoccupied 
prairie  land  and  on  other  simllarily  vacant 
prairie  lands  In  the  same  locality,  nor  the  oc- 
casional  mowing  of  grass  on  sudi  land.  Is  suffi- 
cient to  eatabliah  notice  of  a  claim  of  exclusive 
possession  in  the  holder  of  a  tax  title  to  such 
unoccupied  prairie  land,  especially  when  it  is 
also  shown  that  tin  cattle  and  horses  of  other 
settlers  also  ranged  and  grazed  over  the  same 
locality  and  were  not  excluded  from  the  land 
in  dispute  and  when  it  is  also  shown  that  it 
was  a  custom  of  the  settlers  of  that  locality  to 
mow  grass  on  vacant  lands  wherercr  it  was 
available, 

8.  Advebsb  possession  ^»29  —  Acts  dohb 
should  give  unequivooal  hotiob  to  a 
claim  to  the  lard. 
"To  constitute  adverse  possession  of  land, 
it  is  not  absolutely  necessary  tbat  there  should 
be  incloaure,  buildings,  or  cultivation,  but  the 
acts  done  must  be  such  as  to  give  unequivocal 
notice  of  tbe  daim  to  the  land,  adverse  to  the 
claims  of  all  others,  and  must  be  of  such  a  char- 
acter and  so  openly  done  tliat  tb»  real  owner 
will  be  presumed  to  know  tbat  a  posses^km  ad- 
verse to  his  title  hss  been  taken."  Dicldoson  v. 
Bales.  GO  Kan.  224,  52  Pac  447  (Byl.  par.  1). 


sFor  othtf  euM  see  Mm*  topic  uA  KBY-N VMBSR  io  aU  Kex-Numbered  Dlsests  sad  leOssss 
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4.  PBOnSIT  ^»10— POUBMXOK  OT  WOXJJ.- 
TIVATED  UND  IS  PBESU1CABX.T  ZH  THE  OWN* 

KB  ov  A  ra. 
The  poflB«8sion  of  open,  wildt  aod  udcoI- 
tlnted  land  ig  conttnietiTdr  anA  ^nramabl; 
in  tbe  owner  of  tb*  fiM  tiOa 

5.  Taxatioit  €=»804— Whebb  owneb  taxes 
FoasEssioir  or  land  BEHAinnra  uiroooD- 

PIED  AFTE&  TAX  DEED  HAD  BEEN  BECOBDED 
TAX  TTTUI  HOLDER  UUBT  BUB  rOB  POSBEaSION 
WITHIN  TWO  TBAB8. 

If  land  ranoina  vacant  and  nnoccapied  after 
a  tax  deed  to  it  la  iacaed  and  recorded,  and 
thereafter  die  owow  oi  die  fee  anten  and 
takes  poMeaaion,  the  tax  title  bolder  must  com- 
mence proceedings  to  wear*  poBBesaioii  within 
two  year*  from  tho  time  13»  fte  header  takes 
poeiudon. 

6.  APPEAX.  AND  BBBOB  ^100801)  —  TmUL 
OOUBT'S  DKTBBHniATIOH  AS  TO  FOSBEBBION 
BT  nOLDH  or  TAX  TTCXB  18  0BDtIIABIX.T  OOH- 
CLTTSrVE  ON  APPEAI^ 

The  sufficiency  of  the  evldaioe  to  prore  the 
fact  of  possession  of  property  by  a  bolder  of  a 
tax  title  is  a  question  for  the  trial  court,  and 
its  determination  of  tiiat  tact  iB  wdlnaTilT  oon- 
dusive  on  appeal. 

7.  Taxation  <»796— Whxbb  H(H.i>xb  of  tax 

DBBD  BBCOSDBD  TOU  XOBB  THAN  nVE  TBABS 
HAS  NBVBB  BBBN  IN  OFBN  P0S8B8BI0N  DEED 
MAT  BE  nCPBAOBKD  IN  A  SVIT  ON  A  CUIK 
TO  AFFIBHATITE  KEUBF  BA8ED  ON  DEED. 

A  tax  deed  whidi  has  been  recorded  for  over 
five  years,  where  its  bidder  has  newer  been  in 
open,  notorioas,  and  ezdusire  possession  ander 
i^  is  not  immune  from  impeadtmant  by  way 
of  defense  when  snch  tax  deed  ia  tiie  foaodation 
for  a  claim  to  aSrmatlTa  rAet, 

8.  Adtebse  POSSESSION  <=a>88— laauiTiOiKN- 

OT  OF  EVIDENCE  TO  PBOTB  POSBEBSIOIT  IN 
HOLDEE  of  tax  TITLE. 

In  tbe  time  of  sparse  settlement  In  Haskell 
county  in  1902  plaintiiPs  grantor  obtained  a 
tax  deed  to  a  quarter  section  of  vacant  prairie 
land.  He  paid  taxes  on  the  land  tmtil  1809,  and 
then  qnitdaimed  the  land  to  plaintiff.  Ehiring 
those  years  his  cattle  grazed  on  the  land  and 
also  on  other  vacant  lands  in  that  locality.  Hie 
cattle  and  horses  of  other  settlers  also  graaed 
over  tbe  ran?e  of  whidi  this  land  was  a  part 
PlaintififH  grantor  may  have  mowed  grass  on 
this  land ;  it  was  so  testified.  During  those 
years  it  was  the  custom  of  settlers  in  Uiat  lo- 
cality to  cut  grass  on  vacajit  lands  wherever 
tbey  could  find  it,  but  without  claim  of  right 
thereto.  There  was  no  other  evidence  which 
WGold  bring  notice  to  the  owner  d  the  fee  that 
the  plaintiffs  grantor  ezezdsed  or  clsimed  an 
adverse  ri^t  <^  possessim.  BM,  that  the 
trial  court  did  not  err  in  Its  Judgment  that  the 
evidence  waa  insufficient  to  prove  possession  in 
the  holder  of  the  tax  tltl& 

Appeal   tran   District   Court,  Haskell 

County. 

ActtOD  In  etjec&nent  by  G.  F.  Trager  against 
B.  H.  Elliot  Judgment  for  defendant,  and 
plaintiff  appeals.  Afflrmed. 


Madls<m  A  Tao  Btper,  oC  Dodss  CUgr,  Cor 
aro^lant  ' 

Wm.  BastoB  Hutchison  and  C-  B.  Hope, 
both  of  Garden  City,  for  appellee. 

DAWSON,  J.  mis  was  an  action  tai  eject- 
ment by  tbe  grantee  of  a  tax  tlOe  lurider 
against  the  holder  of  Qie  fee  tlttew  The  dis- 
pute Involved  a  quarter  section  of  Haskell 
ooun^  land,  to  whldi  Qie  pUhitUTB  grantor 
received  a  tax  deed  tnaa  tbe  countj-  tderk  In 
1^02.  The  defendant  deralgned  tiae  ta  fee 
bjy  Qoltclaiin  conv^anoe  from  the  patmtee 
of  the  United  States. 

In  1902,  when  plain  tifTs  grantor  acquired 
the  tax  title,  tbe  land  vraa  nnoccnpied  and  un- 
ImprovedrHiiqipIy  a  part  of  the  virgin  prairies 
of  Haskell  county.  From  1902  to  1909  plain- 
tiff's grantor  pastured  cattie  on  the  land. 
There  was  some  te8tim<Hiy  also  (wbidi  tbe 
trial  court  may  have  dlsb^eved^  that  tbe 
tax  title  luAder  had  mowed  some  grass  oa  it 
His  cattle  and  the  horses  and  cattle  of  othw 
settlers  graxed  on  the  land  In  dispute  and 
apon  other  unoccupied  lands  in  that  locality. 
Plnintifrs  grantor  made  no  attempt  to  ex- 
dndo  the  fattle  of  his  nel^bom  fnm  this 
land.  PlalntUTs  witnesses  testified  that  his 
graqtor  had  exclusive  possession  ot  the  land 
from  1902  to  1909 ;  but  the  testimony  as  to 
the  pasturing  (and  mowing,  If  any)  and  tbe 
payment  of  taxes  are  tbe  sum  total  of  the 
evidence  teiding  to  show  tbe  exerdse  or  en- 
joyment ot  exduaive  possession  of  the  prop- 
erty by  ^aintiCrs  grantor.  Shortly  after 
plaintiff  obtained  the  quitcLakm  deed  from  the 
holder  of  the  tax  lltl^  the  defendant  obtained 
the  fee  title,  and  tlienafter  in  1911  he  caused 
some  plowing  to  be  done  on  the  land  and 
sowed  wheat  on  it  In  time  50  acres  were 
thus  farmed,  and  If  this  exclusive  exercise  of 
domini(Hi  over  the  property  is,  in  effect,  pos- 
session, the  defendant  has  been  In  posses- 
sion since  1011.  This  does  not  seem  to  be 
denied,  Fnnn  1902  to  190%  Inclusive,  Oie 
plalntUTs  grantor  paid  the  taxes.  Thereafter 
they  vere  paid  defendant 

It  does  not  appear  that  plaintiff  ever  ques- 
tioned defendant*B  acts  ot  ownnahlp  w  do- 
minion until  this  acdoQ  was  begun  in  1917, 
although  he  did  off»  to  pay  flie  taxes  as 
they  matured.  The  defendant  waa  always 
too  forehanded  for  him  on  that  matter. 

Tbe  trial  court  gave  judgment  declaring 
plaintiff's  tax  deed  to  be  invalid  for  trrego* 
iarities  whiCh  we  are  not  aAed  to  review. 
Ownership  and  right  to  retain  possession 
were  decreed  to  def^idant  Posseesion  was 
draied  to  plaintiff,  but  he  was  given  a  U&n  <n 
the  land  for  taxes  paid  by  his  grantor. 

Plaintiff  appeals. 

[1 , 1]  The  main  question  Is  whether  the 
plalntilTs  grantor  acquired  possesaion  of  the 
land  within  two  years  after  he  procured  the 
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tax  deed.  €tv.  Oode,  |  IS,  mbd.  S  (Gol  8L 
191S,  I  690S).  It  was  not  necessary  for  Um 
to  bring  an  action  for  poeseeslcHi.  Since  the 
Innd  was  nnoccnpled,  he  might  have  taken 
peaceable  pofeesslon  of  It  But  merdy  con- 
structive ownership  of  nndeTeloped  prairie 
land  would  not  charge  the  fee  title  bolder 
with  notice  of  any  adTMBe  dalm  of  rlgftt  in 
a  tax  title  holder.  The  grazing  of  cattlQ  oa 
the  land  would  not  charge  the  fee  holder 
with  notice  ai  a  claim  of  eiclnslTe  poeseesion 
or  right  of  poaseeBlon  during  that  early  stage 
of  Hasb:^  county  s^emmt  2  O.  J.  67.  At 
that  time  ordinarily  cattle  and  horsee  paa* 
tured  over  all  unfenced  and  uncultivated 
lands.  The  only  care  then  given  to  live 
stock  was  to  turn  them  from  occasional 
patches  of  growing  croiMS  and  to  corral  them 
at  night  and  to  provide  them  with  water. 
Nor  would  the  cutting  ot  a  little  {miirie  graas 
for  hay,  if  that  was  don^  cdiarge  the  ownev 
with  notice  of  an  advene  daim  of  ri^t  or 
poaaeaalMi.  Eaxiy  aetQera  In  that  prairie 
country  were  nccupomed  to  oat  grasa  on  un- 
occupied lands  wherever  It  was  avaUahleb 
wltlumt  ooniilsint  tnm  the  owners;  tmt  also 
witliout  pretense  of  right  biy  Hmss  cKSrctslng 
that  privilege.  Bnt  to  effect  &  lawfol  possee- 
elon  it  was  not  necessary  for  the  holder  at 
the  tax  ttOe  to  fenoe  It,  nor  to  plow  It,  nor  to 
placard  it  It  w9m  veoBUMxy,  lunrerer,  ilor 
him  to  do  aometblng  tanglUek  sooietUng  snb- 
Btanttaa,  to  dearly  indicate  the  exercise  of  an 
exclusive  posaeesoxy  domlni<m  over  the  land. 

[I]  In  DicUnson  t.  Bales,  OB  Ksn.  2a<,  fi2 
Pa&  417,  It  is  aaid: 

"To  constitute  adverse  posaesrion  of  land,  it 
iB  not  absolutely  necessary  that  there  sbould  be 
incloanre,  buUdings,  or  cnlttvati<Mk,  tmt  the  acts 
done  m»t  be  sndi  as  to  give  nnequivocal  notice 
of  the  daim  to  the  land  adVttSs  to  the  dalsie  of 
all  others,  and  must  be  ot  such  a  diaraeter  and 
so  openly  dwe  that  the  real  owner  will  t>e  pre- 
sumed to  know  that  a  posaesslon  adverse  to  his 
title  has  been  taken.**   Syl.  par.  1. 

See,  alao,  Haas  v.  WUson,  07  Kan.  176,  154 
Pac.  1018;  Finn  t.  Alexander,  102  Kan.  607, 
171  Pac.  602. 

[4-1]  6o  long  as  this  land  lay  open,  wild, 
and  unoccupied  the  oonstmcttve  possession  of 
It  attadied  to  the  owner  of  the  flee.  White- 
man  V.  ComweU.  100  Kan.  284,  286. 164  Pac. 
280. 

"We  are  entirely  satisfied  that  a  conveyance 
of  wild  or  vacant  lands  gires  a  coDstructive 
seizin  thereof,  indeed,  to  the  grantee,  and  at- 
taches to  him  all  the  legal  ranedies  inddent 
to  the  estate.  A  fortiori  this  prlndple  applies 
to  a  patent,  since  at  the  conunon  law  it  im- 
ports a  ttveiy  in  law."  Story,  J.,  in  Green  v. 
Liter  and  others  8  Cranch  (U.  S.)  220,  240,  8 
L.  Ed.  645,  SB2. 

If  a  tax  deed  to  sndt  wHd  land  is  valid, 
the  ctMwtmctlve  poeeesslon  of  tt  passes  to  the 
grantee  of  sodi  deed  by  og^ntloa  ot  law. 
Myers  t.  Coonradt;  28  Kan^211, 21S. 


If  a  tract  <tf  wUd  land  to  so  sltoatad  that 
the  holdw  ot  a  tax  title  can  peaceably  eotw 
and  take  pcMsessloo  thereof  without  judicial 
aid,  he  may  do  ao;  and  while  the  acts  oon* 
stltutlng  entry  and  retention  of  exclusive  poa- 
session  are  left  to  bis  own  Initiative,  they 
must  be  8o  notorious,  ao  obvious,  that  then 
can  be  no  equivocatloa  as  to  Oidr  diaraeter ; 
they  must  be  sudt  as  would  dlsdoae  notice  to 
a  pradODt  owner  of  the  fee  that  rights  of 
adverse  posseaaion  were  being  exercised 
against  him.  And  If  the  tax  title  iHdder  can- 
not otherwise  secure  peaceaMe  posseBsion,  be 
must  commence  judicial  proceedings  to  secure 
It  within  two  years.  In  Thombur^  t,  Oole^ 
27  Kan.  400^  497-408^  it  was  aaid: 

"The  two-year  statute  of  limitations  mention- 
ed in  said  subdiviiion  [subdividon  S,  1 art 
8,  of  the  Code,  now  Civ.  Code,  |  KS,  sohd.  9 
(Gen.  St  lOlS,  {  600tQ]  applied  to  a  party  out 
ot  possession  and  asdcing  to  reooTcr  upon  the 
strength  of  a  tax  title.  Buch  a  party  must 
bring  his  action  for  the  recovery  ot  tiio  real 
property  sold  for  taxes  within  two  years  af^ 
•r  the  date  of  the  recording  of  tiw  tax  deed.** 

If  the  land  rcmslns  vacant  and  unoccupied 
after  Hie  tax  dtoed  Is  Issoed  snd  recorded,  and 
thereafter  the  owner  of  the  fee  enters  and 
takes  poeeeasloo,  the  tax  title  holder  must 
commence  pcooeedlnSi  to  secnie  possesion 
within  two  years  from  the  time  the  fee  holder 
takes  poBseaslao.  Case  t>  Trazier,  30  Kan. 
343,  2  Pac  ffl9;  Ooole  t.  OSmpbell,  68  Kan. 
480.  49  Faa  601;  Andrew  v.  Held.  91  Kan. 
135, 186  Pae.  708. 

[7, 1]  The  oonrt  re-ezsmined  Oolnn  t.  SplU- 
mau,  52  Kan.  496,  8S  Paa  18,  and  the  other 
cases  dted  by  appellant  which  turned  the  suf- 
ficiency of  the  evidence  to  prove  exclusive 
possession  by  tax  title  holders  through  their 
acts  of  dominion  and  etntrol  oyer  the  proper- 
ties Involved.  In  those  caaes  all  that  this 
court  had  to  do  was  to  decide  that  tike  ev^ 
denceof  acts  of  ownership  and  dominion  was 
soffldoit  to  justify  the  judgment  ot  the  trial 
ooort  Hem  tlie  trial  covrt  hdd  that  Uie 
very  sll|^t  evidence  ^idk  plalntUT  waa  able 
to  adduce  was  insufficient  to  estahllata  the 
fact  of  exdusive  poeseesion  by  bis  grantor. 
Once  again  we  must  apply  the  UBUal  rule  that 
the  judgment  on  the  facto  as  found  by  the 
trial  court  will  not  be  dl8tart>ed  on  a];^>eal, 
nnleaa  all  tiie  competent  and  creditable  evi- 
dence constrains  a  dlflerent  conduslon. 
Since  up<m  the  evidraoe  the  trial  court  found 
that  i^alntUTs  grantor  did  not  exercise  audi 
exclusive  domlnloo  over  the  land  aa  to  charge 
the  fee  title  holdw  with  notice  of  a  daim  of 
adverse  possesaion  prior  to  the  wtry  and  as- 
sumptiw  of  possession  by  the  latter  In  l&ll, 
nor  within  two  yeara  after  the  reowdlng  ot 
the  tax  deed,  and  since  the  holder  of  the  tax 
title  did  not  commence  proceedings  within 
two  years  aftw  entry  and  possession  by  the 
holder  of  the  fee,  the  tax  title  holdw  waa 
prwerly  barred  of  Us  Ogfit  <tf  action  to 
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recover  pouesalon.  It  does  not  appear  that 
section  114D6  of  tbe  General  Statntea  ot  191S, 
whidi  antiiorlces  an  actlMi  1^  a  fee  title 
bolder  to  recOTer  lands  sold  f<H>  taxes,  or  to 
dtfeat  ot  raid  a  sale  or  conveyanoe  of  land 
for  taxes,  to  be  brought  within  five  years,  and 
not  thereafter,  la  InTfdred  In  this  case.  The 
bolder  of  the  tax  title  broo^t  fills  action, 
not  the  owner  of  the  flee.  And  tbe  fact  that 
plaintUTs  tax  deed  had  been  recorded  over 
fire  years  did  not  render  It  immune  from  im- 
peachment for  Irregtilarlties  by  way  of  de- 
fense when  it  was  the  fonndatlOD  to  plaln- 
tltrs  claim  to  afflrmatire  relief.  Walker  t. 
Boh,  32  Kan.  354,  4  Pac  212;  Stomp  t.  Bur- 
nett, 67  Kan.  68»,  78  Fac.  804;  MlcfaoUoii  T. 
□ale.  73  Kan.  698,  001.  8S  Foa  062;  Uncken- 
thaler  r.  NoUer,  104  Kan.  GSl,  067,  IflO  Pac 
453. 

The  Judgment  is  afflimed. 
All  the  Justloes  ooBcarrln^ 


FILB  T.  GONZELBiAN  et  aL  (No.  22000) 
(Supreme  Coart  Of  Kansas.   V>b.  7,  1920.) 

(BvOatM  hv  the  Court.) 

1.  Appeal  and  krrqr  «=3l041(4)— BaaoHEona 

OTEBBUUna  OF  PEUI7BB£a  AITD  AnUISSIOIl  Of 
TKSTIMONT  TO  BUPPOBT  ALI£OATI0K  I.ACE- 

»TO  iif  perrrioK  HAauLxas,  whebe  dbfeno- 

ANTS  WBfiC  AIXOWEO  TO  HAKX  TVLL  SaOW- 

iiia. 

A  doniinw  to  a  petition  was  OTerrnled.  al* 
tbouch  an  esaential  aUegation  was  laekbif.  In 
a  trial  without  a  jury,  testimony  to  sapptxt 

such  an  allegation  was  admitted  orer  objection. 
Pending  the  decision  ot  a  demorrer  to  the  plaia* 
tUTs  erideDce  tbe  court  permitted  the  petition 
to  be  amended  to  conform  to  such  testimony. 
Heid^  that  no  pevereible  error  was  committed, 
inasmuch  as  the  defendants  were  not  denied  en 
opportunity  to  make  a.  full  abowing,  and  do  not 
^pear  to  have  suffered  any  aobstiatial  pxej- 
udice. 

2.  WiTNESBEB  «=>159CS)— TESTIMONT  OF  HtJS- 
BAKD  THAT  HIS  DEEO  TO  HIB  WIFE,  SINOB  OE- 
CBABKD,    WAS  ROT   INTBHDXD  TO  DBVUUD 

raoDxioaa  hoi  iNADinaaxBxji  as  a  nunsAo- 

TIOH  BAD  WITH  A  PEB80H  BIHCX  DXCXAaXD. 

In  an  action  in  which  one  of  .the  issuea  waa 
whether  a  husband,  in  causinif  a  deed  to  be  made 
to  his  wife,  who  bad  since  died,  'was  actuated 
by  a  fraudulent  intent,  his  testimony  that  his 
purpose  was  not  to  defraud  creditors,  but  to  en- 
able his  wife  to  handle  the  property  during  his 
licluieBs,  was  not  open  to  objection  under  the 
rule  relating  to  transactions  had  with  a  pa^ 
son  since  deceased. 

8.  Tbubts  ■«=>44(2)— EvrbgRca  nr  aotiok  to 
EnroBCB  xxpBBss  Anar  Held  sCFnoxaHT 

TO.aVSIAIN  JVDOMXMT  FOB  PXAIIfXin'. 
The  eridenoe  A«W  to  ba  .a«4eient  te  sop* 
port  the  judgment. 


Appeal  frsm  DiaMttODiurt,  JemSIOaVDty. 

Action  by  George  FUe  against  Unle  Oon- 
zelman  and  vtbea.   Judgment  for  i^alntlfl, 

and  defendants  appeal.  AiBrmed. 

Vance  &  Mc^^aggart,  of  B^eville,  for  ap- 
pellants. 

B.  W.  3?arDer  and  D.  F.  Stanley,  both  of 
Manlcatt^  tor  appellee. 

MASON.  J.  In  Jannax7. 190B,  George  File 
negotiated  the  exchange  of  80  acres  of  land 
yrtddi  he  owned,  with  91,000  boot  money,  for 
a  quarter  sectlim,  tSie  deed  to  whlcb  be  cana- 
ed  to  be  made  out  to  his  vlf&  A  year  or  ao 
later  he  and  his  family  moved  upon  the  land 
BO  acquired,  where  they  resided  until  the 
deam  of  his  wife,  Intestata^  tat  1917.  nie 
next  year  he  brought  an  action  against  the 
taelrs  of  hla  wife,  asking  Uiat  he  be  decreed 
to  be  the  owner  of  the  tract,  on  the  ground 
that,  wlfbont  any  fraudulent  intent  on  the 
part  of  elttier,  his  wife  had  agreed  with  him 
to  h(dd  It  In  trust  for  him.  Judgment  was 
rendered  la  bis  fliTor,  and  the  defeudanto 
appeal. 

[f]  1.  Ttm  petitlmi.  In  the  finm  In  which 
it  existed  when  the  case  came  to  trial,  alleg- 
ed that  the  ^atndfTs  wife  had  hdd  the  title 
ia  tmat  tor  talm.  but  did  not  allege  that  this 
was  1^  agreoDCUt  and  without  fraudulent 
latent— allegations  which  were  necessary  to 
bring  tbe  case  withto  the  statatory  exertion 
to  the  rule  against  the  creation  of  oral  trusts 
with  respect  to  realty.  Gen.  Stat  1915.  | 
11681;  Garten  t.  Trobrldge,  80  Kan.  720, 
104  Pac  1067.  The  trial  court  overruled  a 
demurrer  to  this  pleading,  and  also  an  objec- 
tion to  the  admissiCHi  of  any  evidence  under 
it  Pending  the  hearing  of  a  demurrw  to  the 
plalntifTs  eridoice,  the  plaintiff  was  per- 
mitted to  amend  his  petition  to  conform  to 
the  erldence,  and  the  omitted  allegations 
were  then  added.  The  def^idants  dalm 
that,  Inasmuch  as  tbey  had  made  timely  ob- 
jections to  the  evidence  referred  to,  the 
amendm^t  ought  not  to  have  been  permit- 
ted, and  could  not  be  regarded  as  curing  the 
defect  They  cite  in  support  of  this  conten- 
tion Walker  t.  O'Connell,  59  Kan.  306,  02 
Pac.  804.  T^ere  the  amendment  was  made 
after  the  return  of  a  Terdlct  by  a  jury.  Here 
tbe  trial  was  by  the  court,  and  the  pleading 
was  am^ided  before  the  defendants  began 
the  introduction  of  evidence.  No  opportunity 
to  meet  the  Issue  was  denied  them,  and  we 
regard  It  as  dear  that  tbey  suffered  no  prej- 
udice from  tbe  amendment,  which  removed 
the  objections  previotialy  made  to  the  plead- 
ing. Snttw  T.  Harvester  Co.,  81  Kan.  452, 
458,  106  Pac.  29;  Wolf  v.  Wolf,  88  Kan.  206, 
128  Pac  874.  Later  the  court  permitted  the 
plaintiff  to  reopen  the  case  for  the  introduc- 
tion of  further  enridenee  on  the  subject,  and 
this  la  comi^ained  ot  The  ordw  waa  with- 
in tbe  dlsoetlMi  ot  the  court;  and  does  not 
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appear  to  have  worked  tiuj  ha-rdshlp  on  the 
defendants^  inasmuch  as  they  were  not  cut 
off  from  a  further  showing  on  their  part 

[2]  2.  The  plaintiff  testified  to  his  reasons 
for  havlnff  the  deed  made  to  Ms  wife,  saying 
that  he  had  had  no  intention  or  desire  to 
hinder,  delay,  or  defrand  his  creditors;  that, 
having  been  In  IH  health,  his  purpose  had 
been  that  She  should  manage  the  land  and 
look  after  it  during  bis  Illness.  The  testimo- 
ny is  objected  to  as  vfolatlng  the  rule  con- 
cerning transactions  with  persons  since  de- 
ceased. Gen.  Stat  191S,  |  7222.  We  do  not 
regard  It  as  wlfbtn  the  scope  of  that  rdle. 
It  related  to  a  transaction  between  the  wit- 
ness and  his  wife,  who  had  since  died,  but 
did  not  InTolve  the  statemrat  at  anything 
said  betwe«i  thou,  or  anything  done  by  her, 
or  of  any  spedflc  act  on  his  part  of  which 
she  woold  necesBarily  have  been  aware.  If 
she  had  been  alive  she  mi^t  have  been  able 
to  give  testimony  tending  to  snt^wrt  a  con^ 
trary  Inference,  but  she  conid  not  have  di- 
rectly contradicted  his  statements. 

[3]  3.  The  defendants  urge  that  the  evi- 
dence does  not  support  the  decision.  The 
vital  matters  were  the  absesice  of  fraudulent 
intent  and  the  making  of  an  agreement  that 
the  wife  should  hold  the  land  la  trust  for 
the  plaintiff.  His  testimony  already  vetvr- 
red  to  was  some  evidence  of  good  faith.  Tlie 
agent  for  the  seller,  wbo  negotiated  the  deal 
by  which  the  land  was  acquired,  testified 
that  while  the  negotiation  was  in  progress 
he  heard  the  wife  say  that  she  would  take 
It  and  deed  It  bade  to  her  husband  any  time 
be  wanted  It  This  evidence  was  an  actual 
agreemoit  Other  evidence  of  a.  contrary 
tendency  was  Introduced*  from  whldb  differ- 
ent conclusbniB  ml^t  have  beea  reacbed  up- 
.on  the  variouB  mattm  In  ctmtroveray;  but 
the  decision  of  the  tribunal  whi(^  heard  the 
oral  testimony  most  be  accepted  as  final,  and 
as  resolving  ali  Oie  Isauea  In  Ikvor  of  the 
plaintiff.  It  is  contended  that  something 
mcH*e  than  a  mere  preponderance  of  evidence 
was  required  to  sustatn  Oie  plaintiff's  case ; 
bat  the  court  must  be  deemed  to  have  ap- 
plied the  correct  rule  In  that  regard,  what- 
ever It  may  b&  Jackman  r.  lAwrmoe  Drill- 
ing &  Development  Co.,  106  Kan.  60,  187 
Pa&  2S8,  decided  January  10,  I92a 

The  Judgment  is  affirmed. 

All  th^  Justices  concurring. 


OABDWELL  r-  HORNINa.   (No.  22005.)* 
(Suiweme  Court     Kanaaa.  Feb.  7,  1920.) 
(ByU&bua  «y  tSs  Court.) 

1,  SAt.cs  ^=»172— REFtrsAL  or  rfsTBtrcrrioN 

THAT  DEFENDANT  COULD  NOT  SBSCIND  CON- 
*  TBAOt  TOB  SAU  OV  WHEAT  BBBOK. 

In  an  action  to  recover  damages  for  faO- 
Dre  to  deliver  iriieat  according  to  the  temu  of 


a  contract,  the  jury  returoed  a  verdict  for  the 
defendant  and  made  a  finding  diat  the  contract, 
whidi  was  oral,  was  that  defendant  should  d»> 
Uver  the  whsat  at  GrantvUle  within  80  days 
providing  plaintiff  furnished  eats,  which  plain- 
tiff failed  to  do.  On  the  trial  defedaant  ad- 
mitted at  the  time  the  contract  was  made  plain- 
tiff said  to  him  be  would  accept  the  wheat  pUed 
on  the  ground  at  GrantvUle  If  cars  could  not 
be  obtained.  Held,  that  the  matter  of  fumiiA- 
inff  cars  was  for  the  benefit  of  the  plaintiff,  and 
that  it  was  error  to  refute  to  give  an  instmo 
tion  that  platntiffB  failure  to  furnish  cars  would 
not  josti^  the  d^endant  in  rescinding  the  con- 
tract if  the  jury  further  found  that  plaintiff  was 
willing  to  accept  the  wheat  at  GrantviUe  and 
pay  ttx  the  same  and  so  advised  the  defendant 

2.  Sasxs  4»15a— Ik  AoaoN  ron  rAiLiraa  to 

DELZVEB  WHEAT  ACCOKDXNa  TO  OONTBACT, 
OKBENnAHl'S  TENDEB  Or  DKUVEBT  WHEN 
CONTEADI  WAS  MADE  NOT  BBOWH. 

On  the  trial  the  defendant  testified  that 
the  only  notice  be  ever  gave  plaintiff  that  he 
could  come  and  get  the  wheat  was  at  the  time 
the  contract  was  entered  into,  when  the  idaln- 
tiff  said  to  him,  "Yon  give  me  two  or  three 
days'  notice  and  I  will  give  jou  cars,"  and  de- 
fendant replied,  *'You  have  got  yonr  notice 
now."  Upon  this  evidence  alone  the  jury  made 
a  finding  that  "the  defendant  •  *  *  tender- 
ed wheat  to  plaintiff  according  to  contract  the 
day  contract  was  made."  BeU,  that  the  evi- 
dence was  insufficient  to  sustain  a  finding  that 
the  defendant  tended  a  delivery  of  the  wheat 
under  the  contract 

Appeal  from  District  Court.  Shawnee 
County. 

AcOaa  by  U.  W.  Oardtrdl,  doing  busbiesB 
as  ttie  H.  W.  Cardwell  Grain  Company, 
against  Wayne  L.  Homing.  Terdlct  for  de- 
fendant; and  judgment  rendered  against 
plaintiff  for  costs,  and  he  appeals.  Beversed, 
and  remanded  for  a  new  txlaL 

Otis  Hungate  and  Tlukham  Teale^  both  of 
Topeka,  for  appelant 
WateiB  ft  ^ters,  of  Ttv^i  txa  ax^wllee. 

POSTER,  J.  The  action  was  to  recover 
damages  for  the  failure  of  defendant  to  de- 
liver wheat  purchased  on  contract  The 
petition  alleged  that  on  July  12, 1A16,  plain- 
tiff purchased  of  defendant  by  an  oral  con- 
tract 6,000  bush^  of  wheat  to  be  deliver- 
ed at  OraatviUe  within  30  days  as  the  par- 
tiee  could  procure  cars  In  which  to  ship 
the  irtieat  and  tliat  the  plaintiff  was  to  pay 
defendant  f  1  per  bushel ;  that  the  defendant 
delivered  under  the  contract  1,992.64  bushels 
of  the  wheat  but  Called  and  refused  to  de- 
liver the  rest  of  It  A  recovery  was  sought 
for  the  difference  between  the  market  price 
of  the  wheat  at  the  time  of  the  failure  to  de- 
liver and  the  contract  price.  The  answer 
was  a  general  denial.  The  jury  returned  a 
verdict  for  defendant  and  Judgment  was  ren- 
dered against  plaintiff  tm  costs,  from  whldi 
plaintiff  has  apptaled. 


^^ITot  other  crm  tee  wnn  topic  and  KBT-NUMBER  In  f  11  Kcjr-Numbwed  UgMta  and  lodexM 
•Rehesrlac  denied  Uarch  10,  lUO, 
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[1]  The  plaintiff  teMSoA  tbat  some  time 
after  defendant  had  dellyered  the  first  two 
vfira  of  wheat,  and  oo  the  20th  of  July,  he 
drove  down  to  the  defendanf  e  plac^  told  him 
he  bad  a  car  ready  and  would  be  glad  to  have 
him  load  np  the  wheat,  and  that  defendant 
gald  be  did  not  hare  time  to  load  It,  'Jost 
positively  couldn't  load  It  at  that  OmcT;  that 
again  on  the  24th  of  July  he  was  at  Grant- 
vllle  looking  alter  wheat  he  had  bou^t  from 
another  party ;  he  had  a  large  car  "set  In*' 
that  bad  room  In  it  for  800  bnshels  more,  and 
he  hunted  np  the  defendant  and  asked  him 
If  he  would  not  flU  Qie  car  with  his  wheat, 
as  it  was  all  the  same  grade;  that  defendant 
said  he  could  not  do  It  at  that  time,  as  he 
bad  all  tbe  teams  hauling  and  tbey  bad  just 
commenced  threshing;  and  that  plaintiff  was 
obliged  to  ship  the  car  partly  loaded  because 
of  defoidant's  refnsal  to  deliver  wheat  Be 
further  testified  that  od  the  19th  or  20th  of 
July  the  market  price  of  wheat  commenced  to 
advance  and  had  advanced  10  to  12  cents  a 
bushel,  and  continued  to  advance  until  after 
September;  that  od.  the  2Sth  or  28tfa  of  Joly 
he  called  the  defendant  by  phone  and  Insisted 
on  his  loading  a  car  the  plaintiff  had  ready, 
bat  tbat  defendant  said  It  would  be  Impossi- 
ble for  him  to  do  so ;  ttiat  his  work  was  so 
arranged  he  could  not;  that  about  the  9th 
of  August,  after  having  sent  the  defendant  a 
letter  requesting  the  delivery  of  wheat  and 
receiving  no  answer,  he  called  him  again  by 
phone  pnd  ask6d  If  'defieodant  bad  recelred 
the  letter;  that  defendant  said  be  had.  and 
plaintiff  asked  him  about  tbe  wheat;  and  in 
reply  defendant  said,  "I  am  not  going  to  de- 
liver it"  The  plaintiff  testified .  that  at  tbe 
time  tbe  contract  was  made  both  parties  knew 
that  cars  were  very  scarce  and  hard  to  get; 
tbat  this  was  one  reason  defendant  wanted 
longer,  time,  as  well  as  because  his  nuudilne 
had  broken  down ;  that  plaintiff  told  tbe  de- 
fendant be  had  been  gettiLng  cars  from  the 
railway  company  through  solicitation,  and 
said  he  would  do  all  he  could  to  get  tbe  cars, 
and  if  cars  could  pot  be  <Atajjied  be  would 
take  tbe  wheat  piled  on  the  gxoond  at  Grant- 
Tille;  and  tbat  defendant  said  that  was  all 
right 

With  their  rerdict  tiie  jory  returned  an- 
swers to  a  number  of  special  questitms.  They 
found  that  the  plaintiff  entered  into  a  ver- 
bal ocmtract  with  tbe  defendant  for  6,000 
bushels  of  wheat  to  be  delivered  at  Grant- 
TiUe  within  30  days  from  July  12.  1916,  pro- 
viding plaintiff  furnished  cars;  that  pUUntiff 
failed  to  furnish  tbe  cars  within  tbat  time; 
and  tbat  defendant  never  agreed  or  consented 
to  an  extension  In  the  tine  of  delivery.  Tbe 
Jury  found  that  the  market  value  of  the  same 
grade  of  wheat  at  GrantvUle  Aoguat  12th 
at  the  oplratlon  of  the  SOnlay  period  was 
$1.41;  that  on  September  8th  tbe  market 
price  was  91.57.  Tbe  defeddaat  testified  that 
tbe  wheat  wbii^  he  contracted  to  sell  to  tbe 


Idalntlff  at  91  pw  bushel  and  icdhised  to  de- 
liver be  afterwards  sold  at  prices  ranging 
from  $1.70  to  |1^1  per  bnsh^  The  jury 
were  asked  whether  the  plaintiff  notified  tbe 
defendant  at  the  time  be  made  tbe  cfmtract 
that  if  cars  could  not  be  obtained  be  would 
accept  the  wheat  piled  on  the  ground.  Their 
answer  was,  ♦'Piling  of  the  wheat  on  the 
ground  was  not  considered  as  part  of  tlie  crai- 
tract"  The  defendant  admitted  on  tb»  trial 
that  at  tlie  time  the  ctrntract  was  made  the 
plaintiff  said -to  him,  "If  you  can't  get  cars 
I  will  accept  It  r^t  there  In  Grantvllle  piled 
on  the  groond,  if  necessary,  and  pay  for  it" 
The  court  instrnctod  tbe  Jury  that  It  was 
for  them  to  determine:  First,  what  was  the 
contract  betweoi  the  parties,  If  ooa  was 
made;  and,  second,  who  committed  a  breach 
of  Its  terms.  Tbe  court  refuaed  plalntUTs 
request  for  tbe  following  Instruction: 

"If  you  find  from  tbe  evidoace  that  tlie  dttCead- 
aat  antered  Into  a  contract  witib  tbe  plaintlfF  to 
sell  pUintiff  6,000  bnshels  of  wheat  to  be  deliv- 
ered at  GrantvUle,  Kan.,  within  W  dsys  from 
July  12,  18X6^  but  that  plabitiff  taOai  to  fur- 
nish ears  which  be  had  agreed  to  tnznish  in 
which  to  ship  the  wheat,  tiiat  this  fact  would 
not  ituXSJtj  deffeadant  In  resdudlnf  tbe  oon- 
tract,  if  you  fbrtber  find  that  the  plaintilf  was 
willLag  to  accept  the  itbeat  at  GrantvUle,  Kan., 
and  pay  for  the  same,  and  se  advised  the  de- 
fandant." 

[1]  In  tlew  of  the  eonceded  fact  tliat  tat 
the  conversatloo  when  tbe  contract  was  made 
plabitUt  stated  to  defendant  tbRt,  it  cars 
coold  not  be  obtained  wbok  d^endant  waa 
ready  to  delivw,  be  would  aooetpt  tbe  wheat 
piled  oa  tbe  ground,  we  think  it  was  error 
to  refuse  tbe  instnictlim.  Nor  do  we  think 
tbe  Jury  bad  a  right  to  my  that  part  of  the 
conwsatlon  relating  to  the  delivery  of  the 
wheat  which  was  an  essential  thing,  formed 
no  part  of  the  MHitract  Itself.  Besides,  the 
defmdant  was  not  Interested  In  the  question 
whether  cars  could  be  obtained  for  carrying 
away  the  wheat  Tbe  cars  were  not  for  his 
benefit  but  for  that  of  the  plaintiff,  and  If 
the  latter  saw  fit  to  accept  tlie  wheat  without 
cars,  tbe  defendant  could  not  escape  bis  lia- 
bility for  failure  to  deliver  the  wheat  because 
of  the  inability  of  tbe  plaintiff  to  obtain  cars 
in  which  to  place  it  This  becomes  apparent 
if  we  turn  the  case  the  other  way  round  and 
suppose  that  the  price  of  wheat  Instead  of 
advancing  SO  or  60  cents  a  bushel,  bad  deck- 
ed, and  tbat  tbe  purchaser  claimed  to  be  un- 
able to  obtain  cars  and  for  that  reason  would 
not  take  tbe  wheat  In  that  case,  undoubt- 
edly, the  seller  would  have  the  rigbt  to  pile 
the  wheat  on  the  ground  and  recover  tbe  con- 
tract price  whether  tbe  pnrdiaser  was  able 
to  obtain  cars  or  not  But  in  order  to  main- 
tain such  an  action  be  would  be  required  to 
make  either  an  actual  deUvery  of  (be  wheAt 
at  tbe  place  provided  in  the  eontraet  or  to 
make  a  tender  of  deUvery.  It  woold  aeem  to 
Xollow  tbat  the  sriler  ought  to  be  bound  by  hia 
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contract,  and  that  he  cannot  base  bis  refusal 
to  delirer  od  a  prorlslon  In  the  ccmtract  whidi 
was  for  the  benefit  of  the  pnrdkaser,  and 
where  he  admits  the  parchasar  oSered  at  the 
time  the  contract  was  made  to  waive  the  pro^ 
vision.  It  does  not  seem  to  be  disputed  that  at 
least  upon  two  occasions,  when  the  plaintiff 
had  a  car  readr  and  requested  defendant  to 
deliver  wheat  the  defendant  refused,  offering 
different  excuses.  It  Is  apparent  that.  If  the 
price  of  wheat  had  not  rapidly  advanced  dur- 
ing the  30  days,  there  would  have  been  no 
lawsuit.  Under  his  contract  It  was  necessary 
for  the  defendant  within  the  80  days  to  ten- 
der or  offer  to  deliver  the  wheat  to  plalntUt. 
Did  he  do  thist  On  that  point  his  testimo- 
ny is: 

"Q.  Do  jtm  daim  yon  ever  olfered  tids  to  Mr. 
Cardwell  when  hft  wouldn't  take  the  lAeatT  A. 
I  don't  kDow  as  I  ever  olfered  It  to  Urn  but  I— 

"Q.  Did  you  erer  give  him  any  notice  be 
could  come  and       the  wheat?  A.  Tea.  lir. 

"Q.  When?  A.  When  he  bouffbt  It. 

"Q.  The  only  notlt»  yon  ever  save  Hr.  Oard- 
wdl  was  whoi  IM  bondit  Aa  wheat  lAtn  he 
stated  he  wanted  reasonable  notice,  and  you 
says,  1  five  yoa  notice  dow'T  A.  He  says, 
*Xou  sire  me  two  or  three  dayi^  notice  and  I 
will  give  yoit  care,'  and  I  aaya^  'Yod  have  got 
your  notice  now/  ** 

It  was  solely  upon  this  evidence  that  the 
Jury,  asked  to  state  when  and  where  defend- 
ant ever  toidered  the  wheat  according  to  the 
contract;  made  the  following  answer: 

"The  defendant  gave  notice  at  time  of  oonttact 
and  tuidflred  wbe$t  to  frtaintiff  according  to  con- 
tiaet  the  day  oontiact  waa  made." 

Bnt  Oa  statement  to  [daintlff  at  Uia  time 
Uie  contract  was  entoed  into,  *7on  have 
got  your  notloe  now,**  cannot,  by  any  pn>> 
cess  of  reasoning,  be  tortured  Into  an  oSer 
to  deliver  the  wheat  them  and  there.  It  was 
not  flo  intended.  Part  ct  the  wheat  had  not 
thai  been  threshed.  *rb»  answer  nt  ttie  Jury 
was  evaatve,  and  like  many  oQieEa,  dmply 
indicated  a  willingness  to  find  some  way. 
If  poBsOiie^  in  whliih  to  defeat  tHe  plaintura 
dalm. 

Vor  the  reastms  stated,  the  Judgment  win 
be  reversed,  and  this  remanded  tor  a  new 
trial. 

All  the  Jnstlcea  cmcnninc. 


DNDBBWOOD  r.  TILBS  et  aL  (No.  224S&) 
(Snprene  Court  of  Kansai.  Fdi.  7,  1930.) 

(ByllaluM  &v  the  Court.) 

L  BVIDEHOE  «S»441<11)— PaBOI.  AQHKiaEEIT 
AB  TO  PATUKNT  OUT  OT  PBOnxa  OOnBUMOT- 
ina  NOTE  INADiaSSIBIX. 

In  the  orgauizstioQ  of  a  corporation  the 
Idaintifr  executed  to  the  defendant  a  promis- 


sory note  as  payment  for  diarea  of  the  capital 
stock  of  the  company.  On  its  face  Oie  note  was 
an  absolute  and  nnomditiosal  promise  to  pay 
on  demand.  .  It  waa  daimed  by  plaint  that 
there  was  an  oral  agreement  to  the  effect  that  the 
note  was  to  be  paid  out  of  the  profits  of  the  ow- 
porate  buidneas  and  not  otherwise.  SM,  that 
a  recovery  on  the  note  cannot  be  defeated  by 
parol  evidence  of  the  oral  agreement  or  under- 
standing, which  was  In  direct  oontndlctioa  at 
the  terms  of  the  instrument. 

2.  OoapounoiTB  «s»187— Stookholi«b  bob- 
Bownra  KOirar  whzoh  bboaiib  ixuzzht  ov 

OOKPAlfT  AM  WWJl.  AM  PSBSONAL  LUBILITT 

oouM  iroT  MOOTSB  zii.siXKnnmiva  Aa^nrar 

AROTHn  SXOOKHOLmL 

In  the  organisation  of  the  company  it  waa 
understood  that  more  money  would  be  needed 
in  the  business  than  was  derived  from  the  sale 
of  the  capital  stock,  and  there  was  an  under- 
standing that  defendant  would  furnish  or  bor* 
row  the  additionBl  money  for  the  company,  but 
there  was  no  agreement  as  to  how  much  or  for 
bow  long  a  time  he  would  furnish  or  borrow 
the  additional  money.  For  about  seven  years 
he  bmsDwed  or  furnished  noney  lor  the  coat- 
pany  In  a  lum  amount  and  thw  reAised  to  pro- 
vide further  mmtey  for  the  buainess.  After 
that  time  the  plaintiff  borrowed  a  considerable 
sum  of  money  to  be  used  in  the  business  on  the 
credit  of  the  company,  and  for  which  fae  be- 
came personally  liable,  but  the  money  so  fur- 
nished was  not  more  than  one-third  of  that 
whltdi  had  been  provided  by  the  defendant.  The' 
company  failed,  and  In  an  acoountiiig  betwew 
the  parties  It  is  held,  that  tlie  amount  so  pio- 
vided  by  the  plahitift  Is  a  liability  of  the  eom- 
paay,  and  and  fbat  he  is  not  mtitled  to  recov- 
er the  same  from  the  defendant. 

S.  WOBK  AND  UBOa  «s»14(2>— Olf  DCnilD- 

Airr's  BBKAOR  mrvivma  piAiimrp  or 
pBonra  px^imrr  mioht  Baoovta  poe 
sssTion. 

Plaintiff  and  defendant  entered  into  an 
agreement  that  d^endaat  would  buy  a  tract  of 
land  <Hi  which  to  t^ant  catalpa  trees,  and  tliat 
plaintiff  would  plant  and  cultivate  the  trees,  be 
to  reoeive  2&  per  cent,  of  the  profits  derived 
from  the  plantation.  The  land  was  purchased, 
by  the  defendant,  and  the  trees  were  planted 
and  enltivated  by  the  plaintiff  until  they  were 
ready  for  cutting,  but  before  any  profits  had 
been  derived  tnm  the  Jcnint  venture  defendant 
arbitrarily  terminated  tiie  agreement  and  rela- 
tionship, took  possession  of  the  plantaticm,  and 
excluded  the  plaintiff  from  his  part  in  carrying 
out  tb«  agreement.  Beid,  that  plaintiff  was  en- 
titled to  treat  the  agreemuit  as  ended,  and  re- 
cover from  defendant  the  value  of  the  services 
he  had  rendered  in  cultivating  and  caring  for 
the  plantation. 

Appeal  from  District  Court.  Bmo  County. 

Action  by  W.  H.  UuderwDOd  against  James 
Tiles  and  others.  Judgment  for  plalntUf, 
and  plalntUt  and  defendant  J.  W.  Vlles  ap- 
peal. Remanded,  with  directions  to  modlf 
Judgment,  and  when  so  modified  affirmed. 


aavof  otasr  eases  ase  sama  tegie  sad  ur-NintBaR  la  lOi  Ksr-Numbwed  Digtsts  sad  ladsxas 
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C.  M.  WUIlami  and  D.  O.  IfartliidflU,  bOOi 

of  Hiit<±ilnson,  ^  appeHtait. 

F.  U  Martin,  Johii  M.  Martin,  and  Walter 
F.  J<Hiee,  all  of  Hutcblnson,  for  appellee. 

JOHNSTON,  O.  J.  In  tilts  action  an  ao- 
coantlng  waa  asked  between  W.  U.  IJndei^ 
wood  and  James  Viles,  who  lias  alnoe  de- 
ceased) and  tbe  execntor  of  Us  estate  has 
been  named  as  defendant,  as  well  as  two 
otlier  parties  who  had  a  lUKnlnal  Interest  In 
•ome  (tt  the  transactlfHis  InvidTed.  The  traas- 
actkms  Included  the  business  ct  ttw  Under^ 
wood  Viles  Gold  Storage  OMUpany,  the  cnl- 
tlvati(ni  and  operation  of  a  catalpa  planta- 
tbra,  and  an  apple  ordbard.  The  court  re- 
jected the  plalntUTs  dalm  of  923,000  which 
he  omtrlbnted  toward  the  cold  storage  bud- 
ness,  refusGd  to  allow  the  defendant  James 
yilea  a  credit  upm  a  promissory  note  eze- 
cated  by  the  plaintiff  lif  his  favor,  and  bdd 
the  plaintiff  was  Indebted  to  Anna  U.  VUes 
tor  $470  for  rent  which  he  collected  npca 
her  bonding,  and  concluded  that  James  Viles 
was  inddtted  to  the  i^alntlff  In  the  sum  of 
912,000  for  serrlces  rendered  in  derel<qping 
and  caring  for  the  catalpa  plantation.  Tbe 
plaintiff  and  the  defendant  James  VUes  both 
ai^>eal. 

Id  behalf  of  James  VUes  it  is  cmtended 
that  he  was  entitled  to  a  credit  on  the  94,000 
note  executed  by  the  plaintiff  in  his  favor. 
That  note  was  ^ven  in  connection  with  ttie 
organization  of  the  cold  storage  cmnpany.  It 
appears  that  in  1902  the  plaintiff  and  Viles 
Altered  Into  an  agreement  to  engage  In  the 
cold  storage  bnslness.  To  that  end  a  com- 
pany was  organized  with  a  capital  stodiE  of 
$10,000,  and  It  was  agreed  that  idalntlff 
would  furnish  the  capital  and  sell  to  plaintiff 
40  shares  of  the  stock  at  Its  par  valoe,  and 
I^aintlff  was  to  give  his.  note  In  payment  of 
the  stock.  The  stock  waa  sold  and  the  note 
for  $4,000  was  glVen  In  accordance  with  the 
agreement  It  was  dated  April  1,  190S,  due 
after  date  with  Interest  at  5  per  cent  per 
annam  until  paid.  It  appears  that  both  [Mr- 
ties  expected  tbe  business  to  be  profitable, 
and  there  was  an  undCTStandlng  that  the 
note  Would  be  paid  out  itf  tbe  ^t^ts  of  0ie 
business, 

[1  ]  We  will  first  consider  tba  ruling  deny- 
ing Viles  a  credit  on  the  $4,000  note.  On  its 
face  it  was  an  abst^ute  promise  to  pay  a 
definite  sum  of  money  on  demand  with  in- 
terest at  a  specified  rate.  Viles  contends  with 
good  reason  that  such  an  obligation  cannot 
be  varied  or  contradicted  by  parol  evidence 
to  the  effect  that  it  was  not  enforceable  ac- 
cording to  its  terms  or  that  payment  could 
only  be  required  from  a  particular  source  or 
on  B<xae  possible  contingency.  The  case  of 
Carter  v.  Wilson,  102  Kan.  200, 169  Fac  1139, 
cited  by  plaintiff,  does  not  api^y,  as  the  note 
there  involved  was  glvm  upon  certain  condl- 
tiona  and  no  question  was  raised  aa  to  the 


admlsBlbillty  ot  tbe  erldence  reUtlng  to  the 
conditions.  In  the  opinion  It  Is  expreesly 
Btated  that  no  objectioo  waa  made  to  tbe 
evidence  offered  and  Oiat  no  diallenge  was 
made  of  the  findings  based  upon  ^e  evidence. 
Ttie  only  qaeaUon  presmted  in  that  case  was 
whethw  the  findings  snstalned  tb»  Jndgmrat 
nie  question  tiiat  the  <ffal  agreonent  am- 
tradicted  the  terms  of  the  note  mlgjit  have 
been,  but  was  not,  raised,  and,  aa  ttiere  held, 
this  court  can  only  cmslder  such  questlims 
as  are  presmted  to  the  district  court 

Another  case  relied  on  by  plaintiff  la  Mil- 
ler T.  Buss,  108  Kan.  838, 178  FtLC.  075.  There 
the  question  was,  not  that  the  offered  evi- 
dence contradicted  the  terms  of  the  note, 
but  It  was  rather  that  th^  was  not  in  fact 
a  d^very  of  the  note,  and  hence  it  never  be- 
came a  Unding  and  enfOTceable  oMlgation. 
That  case  was  within  tlie  autSiorlty  of  Bar- 
tholomew V.  FeU,  92  Kan.  9*,  UO  l^C:  1016^ 
where  It  waa  held  tliat— 

Aa  "between  die  t^glnal  partlaa  to  a  wzi^ 
ten  isstromtnt  the  role  excluding  parol  erl- 
dence in  oontradletion  oi  a  written  agnemteit  is 

not  infringed  by  proof  that  the  Instrument  waa 
neVOT  delivered,  w  was  ddlvered  to  take  effect 
mly  upon  the  hiytpenlng  of  acnae  future  event" 

In  cases  of  that  diaracter  the  parol  evi- 
dence Is  not  offered  to  ccmtradlct  the  note 
or  vary  its  terms,  but  like  the  rule  in  Mill^ 
V.  Buss,  snpra,  it  goes  to  the  pcdnt  tliat  the 
writing  never  In  fact  became  a  note  or  an 
raifbroeable  obllgatioo.  In  the  case  under 
consideration  the  evidence  was  In  direct  con- 
tradiction ot  the  terms  of  the  instmmoit 
It  imported  an  absolute  promise  to  pay  on 
demand,  while  the  oral  understanding  was 
to  the  effect  that  the  note  was  not  to  be  paid 
unless  it  could  be  paid  out  of  the  profite  of 
the  cold  storage  business.  The  case  comes 
fairly  within  tlie  rule  of  Van  Fossan  v.  Uibbs, 
91  Kan.  866, 189  Pac.  174,  where  It  was  held: 

"An  naoondltioiial  prMsise  hi  writing  to  pay 
a  certain  sum  nmey  at  a  fixed  time  cannot 
be  d^eated  panl  eridaace  of  a  prior  or  co- 
temporaneoas  oral  agreement  that  the  obliga- 
tion, whldi  waa  not  otherwise  assailed,  was  to 
be  paid  out  of  profits  of  a  busincas  to  be  launch- 
ed by  the  use  of  money  tor  ^ridA  it  was  ^ven.** 

In  a  later  caae,  where  parties  executed  a 
promissory  not^  absolnto  and  uncMidithxial 
in  form,  with  the  understanding  that  another 
would  pay  It  out  ot  the  pntf  ta  ct  a  busing 
and  that  It  need  not  be  otherwise  paid,  it 
waa  held  tliat  the  note  oodld  not  be  Impeached 
by  the.  cootradlctoTy  <val  Mceenoit  It  waa 
ttiere  said: 

"The  bookB  teem  with  cases  involTing  oral 
promise*  that  notes  ne«d  not  be  paid,  or  are 
mere  memoranda,  or  will  be  snnndtted  wlthoat 
satisfaction,  or  may.  be  paid  oat  of  1h»  profits 
of  a  bu^eaa  vutture  if  aneceu^  and  need 
not  be  paid  otherwlseb  la  all  audi  cases  the 
promise  ia  made  to  induce  the  nudur  to  «igo 
the  note,  and  if  the  vmaim  be  not  kept  it 
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works  a  trmai.  Die  ttwrf  of  the  knr  Im  HmX 
more  fraiid  would  remit  if  all  notes  were  open 
to  Qvallfieation  and  emitzadietion  hj  pazvd  evt- 
dmce  than  if  the  do(w  were  closed  and  locked 
agalnat  anch  evldatteek  OonaeqauitlT,  to  dafe&t 
tSaUlitr  an  a  note  because  obtained  by  fraud 
the  fraud  miiat  cooslBt  In  stnnething  else  than 
representatlona  and  promlsea  of  Ilia  kind  refers 
rad  feo."  Btereiu  r.  In^  96  Kan.  800,  158 
Pac  4a 

Otho:  authcffltles  of  like  tilect  are:  Bank 
V.  Manning,  60  Kan.  139,  B7  Pa&  MUt  TbiB- 
ler  T.  Mackey,  66  Kan.  464,  70  Vmc  334; 
Knote  T.  Benae,  94  Kan.  294,  146  Faa  868; 
Bank  T.  Paper  Ock,  98  Kan.  860, 168  Pne;  44; 
Bank  t.  Watstm,  99  Kan.  686,  168  Paa  6BT; 
Nafteger  t.  Bnser  ft  Oamey,  106  lUa.  llSt 
186  Pac  997. 

[1]  The  contendon  liy  ptaUnOfl  tbat  «be 
court  should  have  allowed  bim  for  the  money 
he  adTonoed  to  the  eoML  atorag*  company 
cannot  be  anatalned.  He  InslstB  that  because 
Vlles  had  said  he  would  bi^row  or  iHvrtde 
the  ad^tlonal  numey  needed  to  carry  aa 
bualnesB  he  ihonld  be  held  liable  fot  ft» 
amount  furnished  by  plalntUF.  When  Hie 
company  waa  organised  ttme  waa  an  under- 
standing that  more  tbon  the  $10,006  of  capi- 
tal would  be  needed  to  carry  on  the  business, 
and  there,  was  an  tmderstandlng  that  Vilea 
would  furnish  or  borrow  it  for  tbe  company. 
Until  about  1909  additional  money  was  fur- 
nished by  VUes  from  time  to  time  to  the  ex- 
tent of  $62,941.61,  but  there  was  no  agreemoat 
as  to  bow  much  money  he  would  furnish  nor 
tor  bow  long  a  time  he  was  to  f  omlah  it  For 
this  amount  he  was  given  a  credit  cm  the  books 
of  the  company,  but  no  part  of  it  was  ever 
paid  to  him.  At  the  time  mentioned  he  refused 
to  fomlah  any  more  money  to  tiie  company, 
and  thereafter  the  plalntiS  borrowed  the  mon- 
ey from  local  banks,  and  tSiese  banks  required 
him  to  Indorse  the  paper.  Finally  in  order 
to  continue  the  loans  the  plaintiff  gave  a 
mortgage  on  farm  lands  whldi  he  owned  to 
secure  the  payment  of  $23,000  that  he  had 
borrowed  for  the  company.  The  amoont  thns 
obtained  by  plaintiff  was  credited  to  him 
upon  the  books  of  the  company.  ORiere  were 
charges  against  him  upon  the  books  whicii 
reduced  this  amount  to  $1S,982.SS.  When 
these  moneys  were  borrowed  by  idalntlff,  and 
when  he  mwtgaged  his  farm  In  order  to  se- 
cure their  payment,  nothing  waa  said  to 
Jamee  Tiles  abODt  his  repaying  the  plaintiff 
Oils  money  In  case  it  was  not  repaid  by  the 
company.  Plaintiff  was  credited  upon  the 
books  fOr  Hie  amomit  thus  paid  into  the  com- 
pany. The  company  was  carrying  on  a  sep- 
arate corporate  bnsinees,  and  thb  moaey  oon- 
trlbsted  tuT  eoclt  towards  It  was  tnmWied  to 
file  company.  *fnie  piabatlff  was  aoUng  as 
SKealdent  and  manager  of  (he  company,  and 
for  his  smlcea  tai  ttieae  oapaUtlea  he  waa  to 
be  paid  flOO  -per  -month.  He  managed  the 
company  from  ,ffie~Ume  of  Its  organization 


until  1913,  when  it  became  Insotrent  and 
ceased  to  do  bnslnaas.  The  money  ^OTided 
by  plaintiff  to  carry  oa  the  bustness  of  the 
company  waa  a  llatdllty  of  tlie  omnpany  ltael£. 
It  was  borrowed  and  tnmlahed  by  plaintiff 
with  Uie  knowledge  that  Vilea  had  refused  to 
advance  any  more  mon^  for  the  purpose. 
Tllea  had  furnished  a  lai^  amoont,  no  part 
of  which  had  been  paid  to  him,  and  it  was 
manifest  then  that  there  was  little  Ukelibood 
of  any  payment  In  the  future,  and  so  he  ex- 
pressly declined  to  am  tribute  more  money  for 
a  losing  buaineas.  Plaintiff  owned  two-flttb« 
of  ttie  atodc  in  the  company,  and  Vlles  tlie 
ronoainlng  three-tUtba  of  it,  and  as  we  have 
seen  he  provided  mucb  more  thux  three- fifths 
of  •the  mc»wy  necessacy  flur  taie  coMlact  oC 
tba  bnslnesa.  In  view  of  the  tMCt  that  he  hod 
refused  to  borrow  or  fumlata  more  money  and 
bad  not  agreed  to  pay  or  refund  to  plolntlfl 
that  borrowed  by  him,  there  is  no  prntmol 
UabUtty  ,of  YUes  for  the  amounn  and  plain- 
tiff must  IwA  to  the  company  for  r^yment. 
.  [1]  An  ondiard  tranaactloo  which  tamed 
out  to  bt  unsnacessfDl  was  Inrolved  In  the 
litigation,  but  this  faoa  beoi  token  oat  of  con- 
troversy a  statomeot  of  the  plaintiff  ttiat 
he  expressly  wolves  any  dalm  whldi  h* 
might  have  by  reason  of  his  services  In  plant- 
ing and  developing  the  wchard. 

Thoe  remains  the  allowance  ttiat  was 
mode  for  plaintUTa  aervlcea  performed  in  the 
cultivation  and  core  of  the  catalpa  planta- 
tion. In  1902  an  agreement  was  made  be- 
tween i;dalntlff  and  VUes  under  whldi  the 
plalntlfl  was  to  select  a  body  of  land  for 
growing  catalpo  trees,  and  to  procare  catalpa 
plants  wbidi  was  to  be  paid  for  by  Vlles.  It 
was  agreed  that  i^alntiff  was  to  plant  the 
catalpa  trees  and  cultivate  ^e  same  until 
they  grew  to  be  large  enough  for  fence  poets, 
telephone  poles,  and  the  like,  and  for  his 
services  he  was  to  receive  25  per  c&it  of  the 
proilts  of  the  plentatloii.  There  was  no  agree- 
ment about  how  long  the  employment  should 
continue,  but  It  was  understood  that  It 
would  continue  for  more  than  one  year. 
Shortly  after  the  agreem^t  was  made  plain- 
tiff selected  800  acres  of  land  near  the  dty 
of  Hutdilson  and  set  it  In  catalpa  plants  and 
cultivated  and  cared  for  them  until  January, 
1915.  At  that  time  VUea  dalmed  the  right 
to  terminate  the  agreement  and  the  relation- 
ship that  existed  bet\veen  them  and  to  ex- 
dude  plaintiff  from  the  possession  of  the 
plantation.  He  then  took  possession  of  the 
plantation,  and  since  that  time  the  plaintiff 
has  had  no  part  in  Its  control  and  rendered 
no  further  services  upon  It.  Up  to  the  time 
that  VUea  took  possession  of  the  plantation 
no  profttB  had  been  derived  from  It,  and 
hence  the  plaintiff  had  received  no  bencilts 
from  the  Joint  venture.  It  appears  tliat  it 
takes  txoa  ^£ht  to  twdve  years  to  grow 
catalpa  trees  fit  for  posts  and  poles,  and  there 
was  no  reason  to  eq)ect  returns  from  the 


Digitized  by 


8M 


UT  PAomo 


BEPOBmB 


(Kan. 


plantation  at  an  eaiUer  period.  When  VUes 
took  possession  some  of  the  treei  were  ready 
to  cut  and  had  reached  sndi  a  stage  that  the 
plantation  would  be  hl|^y  profitable  in  the 
yean  to  come.  A  second  cutting  may  be  had 
from  elg^it  to  twelre  yean  cUTter  the  flrat,  and 
eoocesBlTe  cuttings  may  be  had  Indefinitely 
within  these  periods.  During  tbB  twelve 
years  that  plaintiff  had  been  caring  for  and 
developing  the  trees  be  received  no  compen- 
sation for  his  services,  and  his  exdusloi 
from  any  cmmectlon  with  the  plantatlfm  de- 
prives him  of  any  pr<^ts  that  znaj  be  docived 
from  the  plantation. 

The  facte  recited  are  obtained  from  the 
findings  of  the  trial  court,  whldi  appear  to 
be  well  supported  by  the  evidence.  The  abro- 
gation of  the  agreemmt  under  wlil<3i  the 
catalpa  venture  was  carried  csk  and  the  ez- 
dusUm  of  the  plaintlfl  frcon  the  i^tatlon, 
wbkb  bad  been  developed  by  his  labor  and 
care,  gave  the  plaintiff  13ie  right  to  abandon 
the  agreement  brok»i  by  VUes  and  to  re- 
cover  for  the  value  of  the  services  pwformed. 
Whoi  VUes  repudiated  the  agreonait  the 
plaintiff  was  at  liberty  to  take  him  at  his 
word,  and  instead  of  asking  for  apedfle  per- 
formance to  avmU  UmsM  <tf  a  noomry  upon 
a  quantum  m«uit  In  Jensoo  r.  Lee^  6T  Kan. 
639,  78  Pac.  72;  wliwe  the  plamtlS  had 
agiKed  to  operate  a  landi  of  the  dtfWdant 
for  a  dure  of  the  profiti,  the  defendant 
broke  his  agreement  and  wrongfully  pre- 
vented tbm  plaintiff  from  continuing  the 
work.  It  was  held  ttiat  the  plalntUf  was  war- 
ranted In  treating  the  contract  as  nonezlBt- 
ent  and  in  recovering  the*  actual  value  ot 
the  services  rendered. 

Hie  following  authorities  are  of  like  im- 
port: Usher  V.  Hfatt,  21  Kan.  548;  Brashear 
Babensteln,  71  Kan.  460,  80  Ffto.  860; 
Templeton  t.  Bleger^  79  Kan.  688|  100  Pac. 
«54. 

It  Is  true  that  plaintiff  asked  to  have  his 
Interest  In  the  plantation  determined,  but 
the  facts  relating  to  the  breach  of  the  agree- 
ment by  VUes,  the  exdual<m  Uie  plain  tiff 
from  the  managunent  and  care  of  the  planta- 
tion so  that  be  was  unable  to  carry  out  his 
ctmtracCt  were  set  fbrtb  In  the  petition,  nie 
testimony  sustained  the  averments,  and  the 
value  of  tbe  phtlntUTs  services  was  enffl- 
dently  shown.  The  court  was  therefore  jus- 
tified In  finding  the  value  of  his  services  and 
in  niffiritig  the  allowance  that  was  made. 

We  omdude  the  def«idant  Is  oitltled  to 
award  on  the  prmnlasory  note  executed  by 
the  plaintlfl  to  blm ;  that  the  plaintiff  la  not 
entitled  to  an  award  fxcm  defendant  for  the 
money  advanced  to  the  cold  storage  company ; 
and,  further,  that  plaintiff  la  ^titled  to  the 
aUowance  made  by  the  trial  court  for  his 
services  in  managing  and  caring  for  the 
catalpa  plantation. 


nie  case  la  mnaaMI,  wKh ,  Alteetloiw  te 
modify  the  judgment  in  accordance  with  the 
opinion  herein,  and  wfa«B  so  modlllad  1»  af- 
firmed. 

All  the  Justices  concurring. 


uooRfi)  T.  Mcpherson. 

UNION  BXATD  BANK  T.  M<f  HHR80N  et  aL 
(Nos.  22378,  22S7ft) 
(Supreme  Ooort  of  Kansas.   Fsh.  T,  1820^ 

(BvOabua  »«  the  OourU) 

1.  HoirroAOEs  «=:^29(2)  —  OonrcBiUTroN  ov 

BAIM  OAlTirOT  BK  8BT  AHIIM  AnXB  TBOt  AT 
WHICH  IT  WAS  BKITDKKSD. 

Whoi  a  mortgage  on'  real  property  Is  fore- 
dosed,  and  the  property  is  sold  and  the  sale 
confirmed,  audi  confirmation  cannot  be  vacated 
nor  the  sale  set  aside  after  the  term  at  which 
the  Judgment  of  ecnfirmatlMi  was  rendered,  «- 
cept  In  accordance  with  the  GMl  Code. 

2.  MosreAou  4BE»6eo— Junioa  xobtoaqb  nc- 

FUADBD  IH  TOaaOLOBUBB  CAR  raffOBUt  BIB 
ZniXBBST  ONLT  OIT  BMIMB  VOB  SErOVaH  TO 
aATISTT  Hlfi  UKH. 

Under  section  497  cl  the  OIvU  Code  (Oen. 
St  1916,  I  7401),  there  can  be  but  one  fore- 
closure sale  of  mortgaged  property,  no  matter 
how  many  mortgagee  encumber  that  iwoperty : 
and  the  only  way  that  a  Junior  mortgagee  who 
has  been  impleaded  can  protect  his  interest 
Is  by  seeing  to  it  that  the  property,  when  sold, 
bring!  somewhere  near  what  it  ii  worth,  or 
enough  to  satis^  his  second  Hen.  t. 
Fharea,  106  Kan.  m  181  Pac.  828. 


5.  Bquitt  «Ba>l-^B9QuraABU  conaoDnouxion 

OAHHOT  BK  IZITIHDD  TO  BSTABUSH  SBITLBD 
ZXGAL  FUNOIFLZS. 

Equitable  condderations  do  not  dash  wiCh 
poiltlve  law,  nor  can  they  be  invoked  to  un- 
settle established  legal  prfaudptes. 

4.  JmeHKlIT  «sa8t8{]^— ATTEBlBBlf  OFOOUBT 
HAS  RO  OOHTBOL. 

A  court  has  no  discretionary  emtrol  orer 
a  Judgment  after  the  end  of  the  term  of  court 
at  which  the  Judgment  Is  rendered. 

6.  HoBTGAOBS  «»626(7)  —  OonnBiCATion  or 

SAU  IB  nHAL  AND  BINDnCQ  JUDOUBITT. 

In  a  mortgage  of  foredosure,  the  sale  ot 
the  mwtgaged  pn^srty  is  a  Judldal  sale,  and 
the  confinnation  is  «  final  and  Uadlng  judg> 
ment  ot  the  court 

Appeal  from  District  Ooort^  OowXej 
Oount7. 

Action  IHto  O.  Howe  agalnat  Aimer  B. 
McPhorson  to  foredosa  a  txBt  mortgage,  In 
which  the  Union  State  Bask,  a  second  mort- 
gagee^ was  Impleaded  and  filed  a  cmss-petl- 
tloo.  Judgment  for  plaintlfl,  sale  to  the  Un- 
ion State  Bank  confirmed,  and  Issues  raised 
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between  tlie  UnSon  State  Buk  and  M<flier- 
SOD  tried  by  the  court  and  tabcai  nnder  ftd- 
Tlsement,  defendant  appeals,  poiding  whldt 
the  Union  State  Bank  filed  an  Independent 
action  against  Abner  B.  McPheracra  and  oth- 
ers to  Btay  tbe  proceedings  In  the  former 
case  pending  disposition  herei^t  In  whlcii 
there  was  jndgment  for  the  TTnlon  State 
Bank  In  the  first  case  mi  its  cross-petition 
and  for  foreclosure  of  Its  second  mortgage, 
and  In  the  second  case  vacating  the  former 
sale  and  subrogating  the  Union  State  Bank 
to  all  rights  of  plaintiff  Moore  under  her 
judgment  and  awarding  Union  State  Bank  a 
Judgment  against  defendants  and  restrain- 
ing further  proceedings  to  jmforce  the  Judg- 
ment for  plaintiff  Moore  in  the  first  cas^ 
and  defendants  appeal.  Gases  conscdidated 
and  Judgments  reT««ed  and  causes  r^uand- 
ed,  with  instructions  to  sustain  a  demorrer 
to  petition  in  second  actlcHi  and  to  dismiss 
that  actlcm  and  to  set  aside  the  order  setting 
aside  the  sale  in  the  first  action  and  to  re- 
Instate  the  sale  and  eonflrmatlott  thereof. 

W.  L.  Cunningham,  of  Aricanaaa  City,  for 
appellants. 

Albert  Fanlconer,  a  K  Bwarta,  and  Elxke 
W.  Dale,  aU  <tf  Arkuau  atr.  and  Robert 
M.  Tates.  ot  Top^,  for  a^i^M. 

DAWSON,  J.  This  appeal  relates  to  ttie 
predicament  of  a  Junior  mortgagee  where  the 
mortgaiged  property  was  sold  in  foredosure 
for  a  sum  merely  soffldent  to  satisfy  the 
Judgmrat  of  the  senior  mortgage^  and  where 
the  Junior  mort^gee  was  the  purdtaser  at 
the  foreclosure  sale. 

Alsier  B.  McPherson  and  wife  owned  some 
town  lots  in  Arkansas  City,  and  mortgaged 
them  to  Dido  C.  Moore  to  secure  an  Indebt- 
edness ot  fl,60(k  S<Hne  time  later  McFfaer- 
8<»i  and  wife  gare  a  second  mortgage  on  this 
property  to  the  Union  State  Bank  ot  Arkan- 
sas City  to  aecore  a  loan  {or  credit)  of  f6,- 
000.  Dido  C.  Moore  Instituted  this  action 
to  foreclose  her  mortgage,  all^^ing  default 
by  tbe  mortgagors.  Tbe  Union  State  Bank 
was  Impleaded.  Meantime  McPherson  had 
become  a  bankrupt,  and  the  federal  trustee 
of  his  estate  was  also  Joined,  but  he  made  no 
appearance,  ^e  Union  State  Bank  answer- 
ed and  filed  a  cross-petition,  setting  up  Its 
Junior  mortgage  and  praying  for  Its  fore- 
closure. Tbe  defendants  McPherson  and 
wife  admitted  the  execution  of  the  note  and 
mortgage  to  Dido  C.  Moor^  and  on  Septem- 
ber 18,  191S,  Judgment  was  rendered  in  her 
fnTor  for  $1,618.69,  foreclosure  was  decreed, 
and  ord»  of  sale  authorized.  On  October  12, 
1916,  the  order  of  sale  issued,  tbe  sheriff  sold 
the  prc^rty  oa  November  20,  1916,  to  the 
Union  State  Bank  for  $1,790,  a  sum  whldi 
merely  paid  the  Dido  O.  Moore  Judgment 
and  costs.  Tbe  sale  to  the  Union  State  Bank 
was  confirmed  on  December  21,  1916^  and  all 
the  ^fiendants  were  barred  -oC  all  claim  to 
the  praiperty*  subject  <HiIy'  to  tbe  McPher^ 


Bcms'  ri^t  of  redonption  within  18  monttu 
ttom  the  date  of  the  sherlfTs  sale. 

Hie  answer  and  cross-petition  of  the  Un- 
ion State  Bank  was  filed  on  August  18,  1916, 
and  McPhersons'  answer  thereto,  filed  No- 
Tttuber  l|t,  1916,  joined  issues  with  the  bank, 
allied  that  the  property  Involved  was  their 
homestead;  that  banknqitcy  proceedings 
were  then  pmdlng  against  Abner  McPher- 
Boa !  Uiat  if  Mrs.  McPherson  ever  signed  the 
note  and  mortgage  of  the  cross-petitioner  It 
was  as  security;  that  there  had  been  exten- 
sions of  time  given  to  her  husband  to  which 
she  had  never  consented,  etc.  The  Union 
State  Bank  filed  an  amended  cross-petition 
on  Mardi  10, 1917.  to  which  each  of  the  de- 
fendants answered^  In  part,  as  fellows: 

"Further  answering,  this  defendsnt  sa^  that 
the  defendant  the  Union  State  Bank  should 
not  be  permitted  to  further  prosecute  In  add 
action  to  foreclose  tbe  pretended  mortgage  set 
oat  in  its  amended  answer  and  cross-petition 
upon  lots  25  and  20,  in  Mock  40,  Arkansas 
C^ty,  Cowley  county,  Kan.,  for  tbe  reason  that 

prior  hereto  and  od  the  day  of  November, 

1916,  in  the  above-entlUed  action,  the  above- 
described  lots  were  sold  under  an  order  of  sale 
Issued  out  of  this  court  in  tbe  above-entitled 
action,  'under  a  mortgage  foreclosure  in  said 
action,  which  was  prior  and  superior  to  the 
mortgage  of  the  def ^dant  the  Union  State 
Bank,  and  to  which  the  pretended  mortgagee, 
the  Union  State  Banlc,  was  Junior  and  inferior, 
and  that  said  sale  was  thereafter,  and  on  the 

 day  of  December,  1916,  duly  approved  and 

confirmed  by  an  order  of  this  court  entered  In 
the  above-entitied  actioq,  and  that  by  reason 
thereof  said  lots  cannot  be  again  sold  on  any 
order  or  Judgment  inferior  to  the  lien  of  the 
phiintiff  hi  this  action." 

On  April  28,  1917,  the  issues  raised  be- 
tweMi  tile  Union  State  Bank  and  the  Mc- 
Phorsons  were  tried  by  tiie  court,  and  the 
cause  was  salHultted  and  taken  nnder  ad- 
Tisonoit 

About  this  time  the  Unlw  State  Bank  filed 
an  lnd<s)aidait  acticm  against  tiie  McPher- 
sons, reciting  all  the  pertinent  facts  and  tiie 
history  of  the  case  Instituted  hy  Dido  C. 
Moore  which  we  have  narrated  aborot  and 
alleged  that  the  bank  had  no  actual  notice  of 
ttie  cendithn  the  judgment  In  fever  ct 
Dido  O.  Moore;  that  R.  J.  Grova,  vice  pres- 
Idoit  of  the  bai^  attended  tiw  dwriirs  sale 
for  the  purpose  ot  making  such  a  bid  as 
wouM  protect  the  bank;  that  Dido  C. 
Moor^B  attorney  was  tiie  only  other  bidder 
present;  and  that  when  Moore's  attorney 
had  made  a  bid  of  about  the  amount  of 
Moore's  Uen  he,  the  vice  president  of  the 
bahk,  feld  tile  sum  of  $1,70[^  whldi  ttie  sh^ 
Iff  aee^ted.  Tbe  petition  alleged: 

"That  at  the  time  of  ssld  Grover,  In  the  in- 
terests of  the  plaintiff,  attended  and  bid  at  such 
sale,  the  issues  of  fact  and  law  arising  out  of 
the  pleadings  in  action  Mo,  13325  were  still 
pending  and  undetermined,  and  have  never  yet 
been  dispesed  oj^  but  are  stiE  In  diq>nte,  and 
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hare  b«ai  ever  rino*  betwem  aaid  particfl,  and 

tliat  the  said  Grovei.  for  said  plaintUE  bank, 
at  the  time  of  the  ule  aa  aforesaid,  ma  in 
donbt  and  perplexity  aa  to  Uie  legal  rfi^ta  of 
the  bank  in  the  premiBee,  and  that  he  made 
said  bid  solely  and  only  for  the  pnriMse  of 
protecting  the  Interests  of  the  bsnk  in  said 
mortgaged  premises,  and  bdleving  and  appre- 
hending that  by  making  the  bid  which  he  made 
be  was  so  doing;  that  he  did  not  know  that 
said  sale*  under  the  circnmstances,  would  haT« 
tbe  effect  of  danying  to  the  bank  the  right  to 
enforce  its  said  mortgage  as  against  the  prop- 
erty herein  described,  and  that  said  Grover  at 
said  time  had  no  Intention  of  waiving  for  the 
plaintiff  bank  its  rights  under  its  said  mort- 
gage.  •   •  • 

"Tbe  plalntiir  farther  says  that  after  said 
sale  and  before  the  plaintiff  bank  realized  the 
mistake  which  had  been  made,  said  sale  was 
confirmed  by  the  order  of  said  court,  apon  the 
21st  day  of  December,  X916. 

*The  plaintiff  further  says  that  the  said  prop- 
erty, at  the  time  of  sadi  sale  end  now  is  rea- 
sonably and  fairly  worth  the  sum  of  $3,ES00. 

"Tbe  plaintiff  therefore  renders  a  bid  for  said 
property  in  the  sum  of  at  least  f3,G00,  should 
the  same  be  again  resold. 

"Wherefore  the  plaintiff  prays  that  this  court, 
by  an  order  duly  made  for  the  purpose,  stay 
tbe  further  proceedings  in  said  case  No.  13325, 
entitled  Dido  O.  Moore,  plaintiff,  T.  Aimer  B. 
McPfaerson  et  al.,  defendants,  until  the  final 
^position  of  this  case,  and  that  on  the  final 
hearing  hereof  that  the  plaintiff  be  awarded  a 
lien  upon  the  lands  described  In  the  mortgage 
to  it  heretofore  mentioned  for  the  sum  made 
up  by  the  amount  due  said  plaintiff  on  account 
of  its  said  mortgage,  together  with  the  sums 
accruing,  to  it  under  its  certificate  of  purchase; 
and  that  the  court  order  and  direct  either  that 
the  sale  heretofore  made  and  the  order  of  <wn- 
firmatioD  thereof  shall  be  set  aside  and  Tacated, 
and  tbe  property  readTertised  and  resold  for 
the  amount  of  plaintiff's  lien  herein  prayed  for, 
and  that  said  sale  be  set  aside  on  such  terms 
and  conditions  as  the  court  shall  deem  equita- 
ble under  all  the  circumstances,  or  that  the 
sale  heretofore  made  be  permitted  to  stand,  and 
that  before  the  dtfendants  McPherson  be  per- 
mitted to  redeem  said  property  from  said  sale, 
they  shall  pay  the  plaintiff,  in  addition  to  the 
amount  due  it  on  its  safd  certificate  of  pnr- 
ebase,  the  mm  of  money  accraing  to  it  as 
aforesaid,  and  for  such  other  and  further  re- 
lief as  in  equity  and  good  conscience  the  pldn- 
tiff  i«  entitled  to." 

When  tbis  novel  petition  was  filed,  the  bank 
obtained  an  order  staying  all  further  proceed- 
ings In  the  case  which  hod  been  taken  under 
advis^ent  That  is  to  say,  the  district 
court  Issued  an  order  staying  Itself  from 
proceeding  to  determine  the  only  material 
matter  left  in  that  case  to  be  decided  until 
the  same  thing  betweoi  the  same  parties 
could  be  decided  In  an  lnd^>aidaat  action 
which  had  that  day  been  begun. 

To  this  petition  the  McPhersons  demurred, 
and  later  answered,  setting  up  various  de- 
fenses, Including,  of  course,  tbe  hiatoiy  &nd 
status  of  the  earlier  action. 

The  cause  was  tried  by  the  court*  State- 


ments of  counsel  for  the  bank  and  evidence 
given  by  Graver,  vice  president  of  ttte  bank, 
and  of  Its  attorney,  were  considered ;  and  on 
October  14,  1B18,  judgment  oa.  botb  cases 
was  pronounced.  In  the  first  case  the  bank 
was  given  Judgmoit  for  |6,000  on  its  cross- 
petition,  and  Curedosure  of  tbe  seo(Hid  mort- 
gage on  Oie  proiwrty  was  decreed.  In  tbe 
second  cue  tbe  decree,  in  part,  recites: 

"It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  that  the  ssle  of  the  property 
described  in  KdsintUTs  petition  made  by  the 
sheriff  in  case  No.  18325  on  the  20th  day  of 
November,  1916,  la  hereby  vacated,  set  aside, 
and  h^  for  naught  and  that  the  plaintiff,  the 
Union  State  Bank,  be,  and  it  is  hereby,  sub- 
rogated to  all  the  Vights  of  said  Dido  C.  Moore 
under  the  jodgment  of  tite  court  in  said  case 
rendered,  and  the  said  Union  State  Bank,  a 
corporation,  is  hereby  adjudged  and  decreed 
to  have  a  lien  upon  the  real  estate  described  in 
plalntUTs  petition  for  the  sum  of  11,760,  the 
amount  paid  1^  said  bank  to  the  sheriif  on  the 
bid  of  said  bank  at  the  sheriff  sale  heretofore 
described,  and  it  is  farther  considered,  ordered, 
and  adjudged  that  the  plaintiff  herun,  the 
Union  State  Bank,  have  and  recover  of  and 
from  the  defendants  McPhersons  for  the  sum 
of  9S,000  upon  its  judgment  in  Its  favor  entered 
on  Qi9  14th  day  of  Ocbrtier;  1918,  In  case  No. 
18325,  and  the  case  is  h»diy  declared  to  l>e  a 
further  lien  upon  the  property  described  in 
plaintiffs  petition.  •  •  * 

"It  Is  further  considered,  ordered,  adjudged, 
and  decreed  that  all  farther  proceediiigs  to  en- 
force said  judgment  in  case  Np.  18S25  be,  and 
the  same  are  hereby,  perpetually  restrained  and 
enjoined,  and  that  tbe  plaintiff  herein  pay  the 
costs  of  this  action,  excepting  the  eosta  inci- 
dent to  making  the  sals  <^  the  property  onder 
this  decree.** 

Tha  McPhersons  appeal. 

T^ere  was  no  peculiar  efficacy  attaching 
to  tbe  mauoeuver  of  Instituting  a  s^tarate 
lawsuit  to  bring  tbe  bank's  predicament  be- 
fore the  court  for  profter  adjudication. 
Whatever  r^ef  tbe  trial  court  could  give 
could  have  been  givm  as  readily  (and  per- 
haps more  ai^ropriatdy)  In  tbe  first  action 
as  in  the  second  independent  action. 

[1]  But  be  that  as  it  may,  some  Insui^ 
monntable  legal  prlndples  rendered  it  im- 
IxwslUe  to  relieve  tbe  bank  from  its  plight. 
The  term  at  whidk  tbe  sale  of  the  land  was 
oonflrmed  had  expired  ere  this  second  action 
was  begun.  In  that  situatioo,  tbe  trial  court 
bad  altogether  lost  control  of  tbat  judgment 
of  conflnnatl<m,  except  under  tbe  limited  cir- 
cumstances which  are  enumerated  In  secticHi 
590  of  the  Olvil  Code,  and  none  of  these  is 
pertin^it  bBn,  nor  iliat  Oode  iwvlslon 
invoked. 

[2]  Furthermore,  tbe  judgment  of  Dido  O. 
Moor^  tbe  order  of  sale  wbicfa  she  secured, 
tbe  sale  to  satisi^  her  judgmut;  and  the 
oonflnaatlon  of  that  sale  could  not  be  dis- 
turbed without  making  her  a  part7  to  tbe 
proceedings.  Moreover,  when  Dido  O.  Mowe 
Imm^t  her  foredoBuie  sidt  as^bkat  tbe  Me- 
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Phersons  she  joined  the  eecond  mortgagee, 
the  Union  State  Banlc,  as  a  party,  and  the 
forecloenre  sale  and  oonfirmatlon  terminat- 
ed the  banVs  second  lien  on  the  i»t)perty. 
Civ.  Code,  I  497  (Gen.  St  1916,  |  7401).  The 
only  way  the  bank  could  protect  Itself  was 
by  seetnc  to  it  that  the  property  sold  t<a 
some  flgore  appradmating  what  it  was 
worth  or  for  enon^  to  satisfy  Its  second 
lien.  SIgler  t.  Pbares,  105  Kan.  116,  120, 
181  Pac.  62& 

[8,4]  All  that  appellant  can  vrge  against 
these  contn^ling  prlndides  Is  a  plea  for  egol- 
table  relief.  But  equity  never  flies  In  the 
face  of  posltlre  law,  nor  Is  It  InvokaUe  to 
unsettle  thoroughly  establiahed  legal  prin- 
ciples. Cases  like  Bank  v.  Murray,  84  Kan. 
624.  114  Pac.  647,  cited  by  appellee,  which 
recognize  the  power  of  the  court  to  withhold 
confirmatioa  and  to  set  aside  a  sale  as  In- 
equitable, are  of  no  value  in  ciHiBldering  the 
power  of  the  court  to  disturb  a  Judgmwt  ot 
oooflrmation  when  the  term  of  court  in  which 
that  judgment  was  rraidered  has  e^ired.  It 
Is  settled  law  that  after  the  term  the  court 
has  no  control  over  a  Judgment;  It  Is  Oien 
res  Judicata,  subject  only  to  the  right  of  ap- 
peal and  to  the  right  of  petition  for  a  vaca- 
tion of  the  judgment  on  any  of  the  particu- 
lar grounds  (and  no  others)  specified  in  sec- 
tion 696  of  the  Civil  Code  (Qen.  St  1916,  | 
T500).  MartlQdale  v.  Battey,  73  Kan.  02.  84 
Pac.  527;  Fisher  v.  Odell  Township,  87  Kan. 
687,  125  Pac  61;  Welling  T.  Welling,  100 
Kan.  139,  163  Pac.  635;  Gooden  v.  Lewis, 
101  Kan.  482,  486, 167  Pac.  1133 ;  Mulcahy  v. 
City  of  Mollne,  101  Kan.  633,  171  Pac.  597; 
Id.,  102  Kan.  631,  171  Pac.  597;  State  v. 
Langmade,  101  Kan.  814,  168  Pac.  847. 

In  J(^80n  T.  Jones,  68  Kan.  745,  747,  51 
Pac.  224,  It  was  said: 

"The  qaestion  is  presented  whether  the  trial 
court  could  ignore  tbe  fiual  judgment  *  *  * 
and  retry  questions  already  adjudicated.  Such 
a  practice  Is  not  permissible.  «  •  *  The 
term  of  court  at  which  the  judgment  was  en- 
tered had  passed.  •  •  •  During  the  term  at 
whldi  the  judgment  was  mdered  the  court  had 
power  to  vacate  it  and,  Is  Its  discretion,  m^bt 
have  vacated  the  judgment  for  cause  shown.  If 
justice  requires  It  and  the  parties  are  present 
the  court  has  a  wide  and  extended  discretion 
in  setting  aside  or  modifying  judgments,  if 
It  does  to  at  the  term  at  which  the  judgment 
is  rendered.  The  State  ex  rel.  v.  Sowders,  42 
Kan.  812  [22  Pac.  426].  After  the  term  ex- 
pires the  judgment  passes  beyond  its  control, 
and  can  only  be  vacaited  or  set  adde  in  the 
methods  provided  by  law." 

See,  also,  Capital  Bank  v.  Huntoon,  86 
Kan.  677,  11  Pac.  869;  Anschuts  v,  Steln- 
wand,  07  Kan.  89,  154  Pac.  262. 

Nonft'  of  the  reasons  set  forth  In  the  bank's 
petition  in  the  second  lnd^>endait  action  to 
set  aside  the  conflnnation  fell  wlChln  ttie 
scope  of  the  grounds  for  vacating  tbe  judg- 
ment of  oonflnnation. 


[B]  rnie  sale  of  thepH^>er^of  theMcPher- 
sons  was  a  judicial  sale  (Norton  t.  Heard  on, 
67  Kan.  302,  72  Pac.  861,  100  Am.  St  Bep. 
450),  and  tbe  conflrmatton  was  a  final  and 
binding  judgment  Carter  v.  Hyatt  76  Kan. 
8W,  91  Pac.  61 ;  Knox  v.  Doty,  81  Kan.  138, 
106  Pac.  437,  135  Am.  St  Rep.  351;  Macy  v. 
Cooper,- 101  Kan.  660^  664,  168  Pac  874: 
Oatlln  V.  Deering  &  Co.  li)3  Kan.  206.  170 
Pac.  396. 

It  follows  that  the  Jadgm^ts  of  the  dis- 
trict court  must  be  reversed,  and  tbe  causes 
are  r^anded,  with  instructions  that  the  de- 
fendants' demurrer  to  the  petition  In  the  sec- 
ond  action  be  sustained  and  that  action  dis- 
missed; and  that  the  orders  of  the  district 
court  setting  aside  the  sale  and  conflnnatloa 
of  the  sale  of  aK>ollanf  s  property  to  satisfy 
tbe  judgment  of  Dido  O.  Moore  be  set  aside, 
and  that  the  sale  and  conflnnation  thereof 
be  reinstated. 

It  is  80  ordered. 

All  the  Justices  coacorrlng. 


McOBDW  V.  IDD  BSTATB  INV.  OO. 
(Na  22602.) 

(SttproM  Court  of  Kanaaa.  Feb.  1, 1920.) 

(BvlUbiu  bw  ike  OourK) 

1,  Dauaocb  $=3l24(4)— Measube  or  oahao- 

EB  VOB  BBBA€H  OT  BTnLDXNO  OONTH&OT 
WHin  PlRrOBMUlOX  IB  WBOffQFUIXT  MS- 
TENTED. 

The  measure  of  damages  for  the  breach  of 
a  building  contract  where  the  plaintiff  has  been 
wrongfully  prevented  from  fuUy  peiformlng  Is 
the  ^fference  between  what  it  would  cost  to 
oxaplete  the  entire  work  according  to  the  con- 
tract and  the  contract  price.  The  same  result 
may  be  reached  by  allowing  the  plaintiff  aa  dam- 
ages for  the  work  done  such  proportion  erf  tbe 
entire  price  as  the  fair  cost  of  that  work  bears 
to  tiie  fair  cost  <rf  the  whole  wwfc,  and  In  re- 
spect to  the  work  not  done  sneh  profits  as  the 
evidenoe  shows  he  would  have  realised  by  dv* 
ingit 

2.  Dahaobs  ^»124®)— ■iHsntDcnoR  on  icba» 

UBB  or  DAKAOBB  ZH  COimuOTOB'fl  AOHOV 
FOB  BBKAOB  OV  SUZLDJKQ  OOIRSAOT  BBBOHB- 
OUB. 

In  an  action  by  a  contractor  to  recover  tor 

the  breach  of  a  building  contract  an  instruo- 
tkin  which  charges  that  if  the  defendant  own- 
er breached  the  contract  the  measure  of  the 
plaintiff's  damages  was  tbe  profit  be  would 
have  made  on  the  contract  in  addition  to  tbe 
reasonable  value  of  the  work  already  performed, 
is  ernmeoos,  because,  the  acti<m  being  upon  the 
c<mtraet  >Dd  not  opoD  ■  quantum  meruit  plain- 
tiff was  not  oititled  to  recover  the  reasonable 
value  of  the  woik  performed,  except  as  deter- 
mined by  the  contract  price,  and  as  to  the  un- 
completed work  only  such  profit  aa  the  evidence 
showed  he  would  have  realised  had  he  not  been 
prevented  from  performance. 
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PBOFm  ABB  BBCOTSBABU;  EYXDEITOB  HBLD 
ITOT  TO  SHOW  OOmSAOIOB'S  PBOVIT  BAD  HX 
NOT    BESn    FBBTBinXD    IBOH  OOUPLBTIITa 

COHTBACT, 

Anticipated  profits  can  be  recovered  only 
when  they  are  made  reasonably  certain  by  com- 
petent proof  of  facts  farnlshing  a  rational  ea- 
timate  of  their  amoant.  In  this  case  ft  is  Md 
that  there  was  no  oompetmt  srldtBoa  to  show 
what  pn^t,  if  any,  the  plalntlfl  woold  han 
nude  bad  be  not  been  presented  fiom  oomplefr 
ing  the  woi^ ;  his  own  statemmt  on  Uw  wit- 
ness stand  that  he  would  have  made  a  profit  of 
a  certain  amount  was  of  no  probative  force. 
Town  Go.  T.  Leonard,  40  Kan.  854,  26  Pac.  717, 
26  Am.  St.  Bep.  lOL 

fAddfUbMl  BytUbiu  H  aaUorUt  BUf.) 

4.  CORTRAOTB  4=s>823(3)  —  Oir  ooNTUonno 

KVIDENCB  IT  WAS  A  QUZBTIOK  70B  THX  JUBT 
AS  TO  WHBTHEB  THE  OOITTBAOTOB  OB  THE 
OWnSB  BBEAOHED  BUXUlinO  COITTBAOT. 

In  a  contractor's  action  for  damages  for 
breadi  of  a  bnllding  contract  wbldi  he  had 
been  wrongfoUy  prevented  from  performini^ 
Aetd,  on  oonfiictinx  evidence  that  it  was  a  ques- 
tion for  the  Jury  to  determine  which  of  the  par- 
tles  breached  the  contract- 
Appeal  from  District  Ooort,  Wyandotte 
Otnmty. 

Action  W.  B.  McGrew  against  the  Ide 
Estate  Investment  Compsiiy,  with  ooanter- 
dalm  by  defeodant  Judgment  for  plalntlfl, 
and  defendant  anieala.  Beversed  and  xe- 
manded. 

HcCiuu^  OaldweU,  ft  Downing,  H.  M. 
NoUe,  and  Lynn  Webl^  all  of  Kansaa  Olty, 
Mo,  and  Milter  ft  MUler,  o£  Kanna  City, 
KaiL,  for  aivellant. 

David  F.  Oanon,  ot  Kansaa  Cltj,  Kmsl,  tor 
app^ee. 

PORTER,  J.  In  this  action  the  plaintiff  re- 
covered a  judgment  for  damages  for  the  al- 
leged  breach  of  a  building  ooatract  The  de- 
fendant acveals. 

The  plaintiff  resides  In  Kansas  City,  Kan., 
and  la  a  contractor.  On  December  7,  1917, 
he  entered  into  a  contract  with  the  Ide  Invest- 
ment Company,  a  corporation,  and  onder- 
took  to  do  the  work  of  painting,  papering  and 
repairing  the  plaster  of  a  hotel  located  in 
Kansas  City,  Mo.,  which  belmigs  to  the  de- 
fendant. According  to  the  contract  as  modi- 
fled  the  plalntlfl  was  to  receive  when  the 
work  was  completed  $850,  and  the  defendant 
was  to  select  and  furnish  the  paper  used  on 
the  walls.  The  petition  alleged  that  on  the 
3d  of  January,  1918,  without  any  reason,  or 
cause,  the  d^endant  ordered  plaintiff  to  Quit 
the  woriE,  that  at  that  time  he  hau  employed 
workmen  to  whom  he  became  obligated  to 
pay  $326.30,  and  if  be  had  bera  permitted  to 
perform  his  contract  he  would  bave  made  a 


pnXlt  oC  |S00^  ana  awt  Iw  lost  In  an  Iv 
broach  of  Om  contmct  1626.80,  tot  which  be 
aaM  joOgment.  lAe  aiuwer  w&«  ft  gsDeral 
dmial  and  a  counterdaim  allaglng  that  oo 

Deoembw  24Ui  pUdnttfT  atopiMd  work  and  Te> 
fnwd  to  keep  man  on  tba  Jot^  and  tbat  on 
Jannary  90,  witboot  nMoa  or  ctau»,  be  ie> 
podlated  tbe  oontriict^  and  Hut  t/r  nason  ot 
the  idalntm  bnach  tbe  deAmdant  was  de> 
prtTed  of  Qie  ue  of  Ita  baUdlng  for  80  days, 
ttie  reasouable  value  ot  vbldi  was  $200. 
Judgment  waa  aaked  for  Ibe  leaaonable  value 
of  tbe  use  of  the  building  for  the  time  defend- 
ant was  deprived  of  tt  and  for  cwtein  sums 
whldi  defendant  bad  paid  od  tbo  contract. 

[4]  By  the  terms  of  the  contract  plaintiff 
agreed  to  pusb  tbe  work  to  conpletimi  with 
fbe  least  poralMe  delay.  There  is  no  dispute 
over  tbe  fact  that  the  work  ceased  on  Decem- 
ber 241b,  and  that  imictically  nothing  was 
done  from  that  time  until  January  Sd.  Plain- 
tiff claimed  tbat  his  men  were  called  out 
because  of  a  strike.  Mr.  Schmelzer,  as  iwesl- 
dent  of  the  Ide  Investment  Company,  looked 
after  ttie  business  for  the  defendant,  and  It 
at^>ears  tbat  he  owned  a  building  In  Kansas 
City,  Kan.,  upon  whlcb  nonunion  labor  men 
were  onployed,  and  for  this  reason  tilie  labor 
unions  induced  plaintiff's  employes  to  stop 
work  on  the  hotel  In  Missouri.  The  matter 
was  afterwards  arranged  tn  some  way,  and 
on  January  3d  plaintiff  was  back  on  the  Job 
wltb  a  number  of  workmen.  The  principal 
dispute  In  the  case  arose  over  whldi  one  of 
the  parties  breadied  the  contract  ^cGrew 
teatUed: 

Tbat  be  had  soma  mm  there  at  woik  on  that 
date,  and  Sdimelzer  said  to  him,  "I  d<Hi't  know 
vrtiether  I  want  you  to  do  this  work  or  not; 
*  *  *  your  contract  Is  no  good  if  I  don't 
want  you  to  do  it;"  that  plaintiff  said,  "Now. 
Mr.  Scbmdzer,  I  am  here  with  the  men,  and  I 
am  going  ahead  to  do  the  work,"  to  which 
Schmelier  replied,  "Tou  can  go  to  work  if  yon 
want  to,  but  yon  wont  get  a  cent  until  this  job 
is  ennpleted  •Btlrely."  *T.  ssldt  liow,  Mr. 
Schmelcer,  I  would  like  to  know  whether  you 
can  pay  them  some  money  on  orders  from  me  on 
Saturday.'  He  said,  'No';  not  a  cent  until  it  is 
completed.'  He  said,  'Get  your  tools  off  of 
here ;  *  *  *  I  don't  want  you  on  the  prem- 
ises at  an,'  and  I  left" 

On  croBB-examlna tlon  be  was  aaked: 

"When  Mr.  Schmelzer  came  there,  you  said 
to  him  that  you  wanted  an  understanding  that 
if  you  wuit  on  with  the  Job  yon  would  be  paid 
every  Saturday  ni^t,  didn't  yov?  A.  Tea, 
air." 

Mr.  Sdimelzer  testified  that  It  was  not  until 
after  the  plaintiff  said  he  would  not  go  on 
with  the  work  unless  he  received  m^ney  to 
pay  his  men  on  Saturday  night  that  he  toMt 
him  to  get  off  the  work.  He  was  corroborat- 
ed In  this  by  some  of  tbe  plalntlfFs  witnesses, 
Indudlng  plalntifl*8  brother,  wbo  testified  to 


^s»Far  other  esses  ■••  him  tapla  and  KXT-NUliBBB  In  all  Ker-NnmbersA  DUests  sad  latases 
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bearing  the  oonrersatlffli  between  jAalntlff 
and  Sdimelzer,  and  tbat  what  they  were  talk- 
ing about  was  the  demand  of  McGrew  that  If 
he  went  on  wltb  the  wOTfe  he  should  have  par 
for  bis  workmen  erery  Saturdaj'  night.  Notp 
withstanding  the  conflict  In  the  testimony  of 
the  plalntUTs  witnesses  <m  this  Issoe,  It  was 
a  question  for  the  jury  to  determine  which 
of  the  parties  breached  the  contract.  Acker 
T.  Nonnan,  72  Kan.  586,  84  Pac.  631. 

It  Is  conceded  that  defendant  advanced 
plaintiff  f  160,  and  afterwards  paid  $50  upon 
claims  of  plaintUTs  workmen  who  were 
threatening  to  file  liens,  and  the  evidence 
shows  ttiat  defendant  paid  $878.40  to  com- 
plete the  work  which  remained  to  be  done. 
The  Jury  returned  a  Terdict  In  plalntlfTa 
favor  and  assessed  the  amount  ot  his  recov- 
ery at  $423.80,  for  whldi  sum  judgment  was 
roidered. 

[1,  2J  The  principal  claim  Is  that  the  court 
erred  In  the  Instructions  as  to  the  measure 
of  damages,  and  that  the  error  resulted  in 
a  verdict  far  In  ezoeaa  of  any  sum  Justified 
by  the  evldoicfc  The  objecdoo  Is  to  the 
charge  as  to  the  measure  of  damages  in  caae 
the  jury  found  that  the  defendant  broke  the 
contract  The  court  instructed  that  In  that 
event  the  plalntiCT  would  be  entitled  to  recover 
"the  amount  of  money  which  he  bad  expended 
and  become  llatde  for  for  labor  and  material 
in  perfonning  said  work,  and  also  for  the 
profit  which  be  wonld  have  earned  had  he 
been  permitted  to  complete  the  same."  Pass- 
ing Ity  the  comiAilnt  Oat  tt»  latter  part  of 
ttila  InattncUoD  asmimes  that  flu  plaintiff 
would  luve  earned  a  ^ofit,  and  that  It 
should  have  said  "the  profit,  If  any,  i^cb  be 
would  have  eamedt"  It  states,  In  <na  opinion, 
the  wnns  meeaore  at  damagea.  If  Ow  Jury 
adopted  the  ptalntUTs  theory  and  found  that 
the  defttidant  breadied  the  contract;  tlua 
plaintiff  Is  <mly  entttlad  to  be  plaeed  in  the 
same  sitnatlon  or  condltloa  that  he  would 
have  been  had  he  been  permitted  to  proceed 
wlUioat  any  ]nt«far»ce.  Damages  are 
based  on  the  theory  of  compensation  for  the 
loss  aoflbred.  Hie  party  Injured  Is  entitled 
to  recover  such  damages  as  are  the  natural, 
direct,  and  inx>xiniate  result  of  the  breadL 
George  v.  Lane,  80  Kan.  102  Pac.  55;  2 
Sedgwick,  Damages  (8th  Bd.)  S  618. 

The  general  rule  for  the  measure  of  dam- 
ages for  the  breach  of  a  contract  like  tills, 
where  a  party  has  been  wrongfully  prevented 
from  fully  performing,  is  the  difference  be- 
tween what  it  would  cost  to  complete  the 
work  according  to  contract  and  the  contract 
price.  Osborne  v.  Stassea,  25  Kan.  736.  The 
Judgment  in  that  case  was  reversed  for  er- 
roneous Inatructiona  with  respect  to  the  meaa- 
nre  (tf  damasaa.  In  the  optoKm  it  waa  said: 

"The  defendant  was  entitled  to  recover  dam- 
ages <Kily  to  the  extent  of  his  loss;  and,  if  it 
cost  him  |20  to  set  up  and  start  each  nuichine 
in  operatioa*  then  his  loss  on  each  machine 


which  he  did  not  recdvs,  and  therefore  did  not 
sdl,  could  not  have  been  more  than  $40."  Page 
787. 

Under  instruction  No.  6  the  jnry  were  per- 
mitted to  fix  the  plaintifrB  damages  for  the 
woA  done  by  ascertaining  the  amount  he 
had  expended  and  become  liable  for  without 
respect  to  the  contract  price  of  the  entire 
work.  It  should  have  limited  the  amount  of 
the  recovery  for  the  work  dme  to  such  pro- 
portion of  the  entire  price  as  Qie  fair  cost 
of  that  work  bore  to  the  fair  cost  of  the 
whole  work;  and,  bad  there  been  ccanpetent 
proof  to  make  reasonably.  c»taln  what,  If 
any,  profits  plalattfl  would  have  realised  by 
pwformlng  the  whcto  wwk  If  be  had  been 
pmnltted  to  do  so,  It  would  have  been  proper 
to  allow  a  recovery  for  profits  In  addition.  In 
Wilson  T.  Borden,  68  N.  J,  Law,  627,  680;  54 
AtL  SIS,  sit;  a  case  wh«e  the  ccmtracbMr 
under  a  bandtng  Mmtnet  had  been  preroited 
fnmi  completing  the  woA  by  the  flinlt  of  tlie 
owner,  it  was  said  In  the  opinion  that  fbe 
correct  rule  waa  ftormolated  by  iSr.  Jnstloe 
Dixon  In  Eehoe  t.  Buthevford.  66  N.  J.  Law, 
28. 27  AtL  912,  as  followa: 

"When  the  plaintiff  has  been  prevented  from 
completing  hU  work  by  the  fault  of  the  owner, 
the  legal  measnre  of  damages  Is  generally  tot 
the  WMifc  done  sndi  a  propcntion  of  ttie  entire 
price  aa  the  fair  oost  of  tliat  work  bears  to  the 
fair  cost  of  the  whole  work,  and  in  respect  to 
the  work  not  done  sndi  pn^ta  as  be  wonld 
have  reaUaed  by  doing  ft.'* 

It  waa  further  said: 

**If  the  plaintiff  had  ccnnpleted  <me-qnarter  of 
the  whole  work  contracted  for,  he  would  have 
been  entitled  to  one^nartn  of  the  contract 
price;  If  he  had  craupleted  one-hat^  to  one- 
half  of  t^  owtract  price." 

In  Obase  ▼.  Smitli,  8S  WaA.  631,  77  Paa 
1060,  wbete  plaintiff  contracted  Cor  a  sped- 
fled  sum  to  do  certain  wortc  npcm  a  honae, 
and  after  performing  part  of  the  work  was 
disdiarged,  It  was  heOd  error  to  instruct  that 
the  measore  of  hta  damages  la  tbe  profit  he 
wonld  have  made  on  the  contract  In  addition 
to  the  reasonable  valve  of  the  work  already 
parformed.  It  was  said  In  ttie  <H^on  that 
the  TOlne  of  the  labor  already  performed 
must  be  determined  according  to  the  contract 
price,  in  the  proportion  that  the  same  as  it 
then  stood  bears  to  the  entire  work  which 
the  contractor  undertook  to  perform  under 
the  original  agreement,  and  that  it  waa  mani- 
fest error  to  give  the  Jury  to  understand  that 
they  might  also  allow  profits  on  the  entire 
contract,  because  a  recovery  at  the  contract 
rate  for  the  labor  actually  performed  must 
necessarily  Inciude  the  pro&t  made  by  such 
labor,  "and  It  was  only  for  profits  on  the 
uncompleted  portion  of  the  work  that  he  was 
entitled  to  recover  In  addition,  and  then  only 
After  a  showing  that  he  would  have  made  such 
a  profit')'  36  Waab.  636,  77  Pac.  1071.  To 
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the  same  effect  lee  Jemtt  WUmot,  SI  Neb. 
700,  71  N.  W.  776;  WOao  r.  Keck,  80  W. 
Ta.  426, 92  S.  a  666. 

[3]  Under  tbe  term*  ol  tba  oontiact  lun 
McGrew  was  to  rec^Te  $850  for  loll  cmu- 
pletloo  of  the  work.  Of  this  sum  he  was  paid 
f  ISO,  and  In  addltlMi  950  more  was  paid  to 
his  workmen,  so  that,  if  he  had  owapleted  the 
contract,  be  would  hare  been  entitled  to  re- 
ceive 1660.  The  evidence  shows  that  the  de- 
fendant paid  to  the  contractors  who  com- 
pleted the  work  f 748.40  for  labor  alcHie,  and 
fl36  to  addition  for  material,  making  the 
total  cost  for  labor  and  material  for  the  com- 
pletion ta  the  work  $878.40.  There  was  no 
competent  evidence  whatever  to  show  what 
profit  If  any,  the  plaintiff  would  have  made 
had  he  not  been  prevented  from  comi>teting 
the  work.  HIIb  own  statement  while  on  the 
wltnees  stand  that  he  would  have  made  a 
profit  of  $200  was  of  no  more  i^ohatiTe  torw 
than  the  same  statement  in  his  petition.  It 
was  the  mere  statement  of  plaintiff's  opinion 
upon  a  guestlMi  to  be  determined  solely  by 
the  jury  from  fftcts,  not  opinions.  Town  Co. 
T.  Leonard,  46  Kan.  S54,  26  Faa  717,  26  Am. 
St  Bep.  101.  In  the  opinion  in  that  case  it 
was  said: 

"It  is  Hm  fanction  of  tba  court  or  jury  try^ 
ing  the  case  to  determine  from  evidence  prop- 
erly presented  what  the  amoont  of  damages 
sustained  is,  and  while  it  ndght  be  very  con- 
venient for  the  plaintiff  to  permit  him  and  his 
witnesses  to  give  the  damaxes  suffered  in  a 
lump,'  it  would  be  a  very  ansafe  practice  to  al- 
low them  to  state  the  amount  of  damages  sop- 
posed  to  be  sustained,  without  regard  to  the 
facts  or  knowledge  upon  which  their  opiniooB 
were  based.  It  is  well  settled  that  the  practice 
is  not  permissible.  Roberts  v.  Com'rs  of  Brown 
Co.,  21  Kan.  248;  Railroad  Co.  v.  Knhn.  88 
Ksn.  675  [17  Pac.  822] ;  Town  Co.  v.  Morris, 
3»  Kan.  S77  [S  Pac  23(q ;  a,  K.  ft  N.  By. 
Go.  V.  Keiman,  46  Kan.  688  [26  Vaa.  22]." 

On  this  subject  It  Is  said  In  18  Cyc.  49.  60: 

"Expected  profits  are  in  their  nature,  con- 
tingent up(m  many  changing  circamstances,  un- 
certain and  remote  at  best.  They  can  be  re- 
covered only  when  they  are  made  reasonably 
certain  by  the  proof  of  actnal  tacts  with  pres- 
ent data  for  a  rational  estimate  of  their  amount, 
and  when  this  is  made  to  appwr  they  m^  be  re- 
coverable as  danutgea.  Th%  mere  speculations 
end  conjectures  of  witnesses  who  kpow  no  facts 
opon  which  a  reasonably  accurate  estimate  can 
be  made  form  no  better  basis  for  a  judgment 
than  the  conjectures  of  a  Jury  withoat  facts." 

Aside  trook  the  abeeace  of  pro<tf  of  any 
fact  that  might  furnish  a  reasonaUe  basis 
fOr  an  estimate  of  the  amoui^  of  anticipated 
^fits,  the  defendant's  evidence  which  does 
not  seem  to  be  dif^mted,  showed  that  in  order 
to  complete  the  work  defendant  was  compelled 
to  pay  a  mndi  laxger  sum  that  the  con- 
tract price,  tendiiv  strraigly  to  show  that  the 
^aintlff  faced  a  loss  instead  oi  a  ffnAt.  We 


are  onabla  to  Had  anyfidns  In  tlw  •vUsiice 
to  80i9ort  tbe  verdict  awardlns  pblatlfl  dam- 
ages to  Hie  estaot  of  I428J0;  and  In  oar  opin- 
ion a  new  trial  should  have  betn  granted  on 
that  ground,  and  also  because  of  error  in  the 
InstrocUon  as  to  the  measure  at  damages. 

The  jndiment  Is  tevsrsed,  and  the  cum  re- 
manded fw  farOier  ptooeedbqak 

All  the  Justices  concurring. 


SUBHAN  et  aL  T.  CBUSB  et  aL  (No.  4085.) 
(Supreme  Court  of  Montana.   Veh.  19,  HXHO.) 

1.  Trial  ^285,  2^(1)— IirarBircTiORa  mubt 

BS  OOIfSTKUao  IN  TUB  LIGHT  OT  ISSUES  AlfD 
KVIDXNCE  AND  OTHEB  IHSTKUCTIORB. 

Instmciions  are  to  be  considered  In  the  light 
of  the  iasnes  and  the  evidence,  every  paragraph 
is  to  be  read  with  its  context,  and  the  several 
instructions .  are  to  be  considered  together  as 
constituting  the  single  charge  of  the  court. 

2.  Tbial  •s»248— iNSTBUcmoir  that  empuot- 

tm  HAD  BIQHT  TO  OOHDVOT  BITBENESS  IN  OWN 
WAT  IB  AB8TBA0T  AKD  XNGOMPmS.  . 

A  Statement  in  'an  instruction  that  the  em- 
ployer had  the  right  to  conduct  his  business  hi 
his  own  way  vras  abstract  and  incomplete  and 
sbotild  not  bave  been  given. 

3.  UABTU  AND  8EBVANT  «5»130— MaSTKB  IS 
r.TABLK  a  METHOD  IB  NKOLiaENT. 

A  master  is  liable  for  injuries  to  his  servant 
if  the  method  selected  by  him  for  doing  the 
work  was  so  far  faolty  that  it  was  negligence  to 
puisne  It: 

4.  BfAsns  Ann  sbstaut  «b»180  —  Wheiheb 
lOBTHoD  n  mBaucHura  unnds  oh  oohdx- 
noNs. 

Whether  the  method  of  doing  the  work  se- 
lected by  the  master  is  n^Ugent  Is  not  to  be 
determined  by  a  comparison  with  other  methods 
whidt  might  have  been  in  osSi  but  by  the  actnal 
conditions. 

5.  Tbiax.  «=»286(1}— iNOoicpixn  iNnBtrcnoN 

18  HABinJaa  if  SUITLSiaNTSD  BT  OTHKBS. 

Though  on  Instruction  Is  erroneous  because 
incomplete,  the  emv  becomes  harmless  if  It  is 
Bupplonaited  and  made  eonyilete  by  otiber  in- 
stmotions  glrcn. 

6l  TbIU*  «»206^— iKSXBUOTiORS  OH  HAS- 
TKB'a  NBSUQEHOX  HELD  TO  SUPFZCUENT 
INCOUFLETS  IH8VBUOTXOH  ON  BELEOTION  OF 

UETHOD. 

A  portion  of  an  instruction  stating  that  the 
employer  had  the  right  to  conduct  his  business 
in  his  own  way  is  correctly  supplemented  and 
completed  by  other  instructions  stating  that,  if 
the  m^hod  seleeted  was  dangerous  and  likely  to 
cause  injury,  the  vexdlct  dionld  be  for  plaintife, 
and  that,  if  it  was  a  reasouabiy  safe  way,  the 
servant  assnmed  tlie  risk. 


#3»ror  other  eases      tarns  tople  and  XBT-N  01IBSB  In  aU  Ktr-Nnabarsd  mgwla  and  Indsaes 


Digitized  by 


Google 


Monp  SKTRKAK 

(1ST 

7.  IfAsna  jLiro  navun  •sb107(8)  —  SAn 

PLACE  BULK  Ilf  APPUOABLE  TO  WOBX  Or  XAK- 

xne  PLAOB  oAn. 
The  rul«  that  an  empik>yer  is  boand  to  far- 
nuh  a  nfe  plaoe  fw  woric  lioaa  not  api^ 
tn  favor  of  a  nrrant  emplored  in  makiDB  a 
dangerous  place  safe,  tlnush  the  master  la  atiB 
obliged  to  mininiiM  the  danger  aa  &ir  ai  piBO- 
tlcable. 

8.  lAUUOKllOl  ll.nB    OOWOM  DOBS  HOT  EX- 

Oostom  never  ezimerataa  fTnn  the  imputa- 
tion of  u^ligence. 

9.  Mabise  ahd  skbtabx  ^b^18(1)— Irstbuo- 

TXOH  AS  TO  OUarOKAST  HKHOD  €fW  DOZECe 
WOAK  OOBBBOI< 

An  instnictimi  on  asspmptlon  of  .  risk  whldi 
referred  to  the  method  seteetod  as  a  euatcmary 
method  of  doing  the  work  and  required  the  Jury 
to  find  that  the  mediod  was  reasonably  safe  be- 
fore they  could  find  assumption  of  risk  is  (»rrect. 

10.  Affxal  and  vbbok  ^»117(K9)— Faui,tt 

INSTBUronOHB  WHXOB  OOULO  NOT  HAVX  XZ8- 
LBD  THB  JUBT  DO  HOT  BEQUIU  BBTSaaAi;. 

l^ough  instrnctians  given  were  faulty,  the 
iudgment  cannot  be  reversed  on  that  aoconnt 
under  Bev.  Oodes,  {  6593,  leqairing  disregard 
of  errors  not  affecting  snbstantial  rights,  if  the 
jury  conid  not  have  been  misled  by  the  diarge 
as  a  whole. 

11.  Nkw  tuai.  ^s>140(2>— AmDATiT  or  sake 

WITNESS  UODIFZINO  TBAT  IN  BT7FF0BT  OT 
NEW  TBIAL  CAN  BE  CONSIDEBED. 

Even  though  evidence  in  an  affidavit  in  sup- 
port of  a  mol^n  for  new  trial  cannot  be  cmi- 
troverted  by  counter  affidavits,  an  affidavit  pro- 
cured by  defendants  from  the  witness  vho  made 
the  affidavit  in  support  of  plaintiff's  motion  for 
new  trial  modifying  his  former  affidavit  la  view 
of  hia  testimony  at  the  Inqneat  must  be  eon- 
sidered  with  the  orictaial  affidavit 

12.  New  niAL  «=>104  (8)— OtnniLATTVE  Evr- 
DBircE  n  nor  oBotnn>  von  OEANTiNe. 

Newly  discovMed  evidence  that  deceased 
made  an  examination  of  the  place  which  an- 
other witness  testified  he  had  made  Is  cumula- 
tive and  does  not  require  tha  granting  of  a  new 
trial. 


18.  Nbozjoxrcb  <|a»U9(Q  —  Oni>T  BVimanm 

OW  OOKTBrBOTOBT  HXOUeilTOB  F£BAI»0  IB 
ADUSeiBU. 

Oontributory  negligmce  must  be  pleaded 
with  the  particularity  required  in  charging  neg* 
ligence,  and  evidence  in  support  of  contributory 
neglig^ioe  not  pleaded  is  not  admissible. 

14.  Mew  tbzai.  ^»103— Evxdeicox  ab  to  xx- 
auxnatzoh  oe  fuox.chr  work  not  kaib- 
beal     to     conteibutobt  regugenob 

PLEADED. 

Where  the  contributory  negligence  pleaded 
was  the  servant's  failure  to  obey  orders  to  make 
the  place  safe  and  liis  standing  in  a  daDgerous 
position  while  waiting  to  begin  work,  newly  dis- 
covered evidence  that  he  made  an  examinaticm 
to  determine  the  safety  of  the  place  was  not 
appliceble  to  the  oontributory  ne^iienoe 
pleaded. 


T.  C&TOI  'jB91 
p.) 

IS.  New  tbui;  <saslo>— Irbtbuwiow  or  im- 

PX«U>BD  XBBtlE  D«8  ROT  USB  REWLT  DIB- 
OOVEBKD  BVIMRaE  'fHEBROW  OMUHIl  lOB 
OBANTIRa. 

That  as  iBstmction  to  which  no  objection 
was  made  referred  to  a  ground  of  contributory 
negligence  not  pleaded  does  not  entitle  plaintiff 
to  a  new  trial  for  newly  discovered  evidence  ap- 
plicable to  the  unpleaded  negligence. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  MiUer  Smith  and  W.  H. 
Poorman.  Judges. 

Action  by  Dtna  Snnnan  and  ofbers*  as 
heirs  at  law  of  Btdsltusa  Sarnian.  deceased, 
against  Tbasaaa  Oruse,  In  which  Richard 
Omse  and  others,  as  administrators  with  the 
will  ann^ed  of  the  estate  of  Thomas  Cmse^ 
were  aubstitnted  as  d^aidants  after  the 
death  of  the  original  d^mdant  I*rom  Judg- 
ment for  defendants  and  from  ordw  denying 
new  trial,  plaintiffs  appeal.  Order  and  Judg- 
ment flffllT^^oH- 

W.  D.  Rankin,  of  H^ena,  for  appeHants. 
Walsh,  Nolan  &  Scallon,  oC  Bdena*  for  n- 
spondents. 

HOLLOWAY,  J.  ThMoas  Crose  in  bis  UfO- 
tiLme  owned  and  operated  the  Bald  Mountain 
mine  at  Marysvllle.  Stephen  Snrman  was 
employed  to  work  in  ttie  mine  as  a  timl>er^ 
man,  and  while  engaged  in  the  discharge  of 
his  duties  received  Injuries  frcon  which  be 
died.  This  action  was'brou^t  by  his  surviv- 
ing widow  and  children  to  recover  damages 
up<m  the  theory  that  the  death  resulted  from 
the  employefs  negltgencfc  After  the  action 
was  instltnted  Mr.  Cnue  died,  and  bis 
sooal  representftttves  were  substltnted.  The 
trial  of  the  cause  resulted  In  a  general  ver- 
dict tor  defmdants,  and  from  the  Judgment 
entered  thereon  and  from  an  order  denying 
a  new  trial*  plaintiffs  appealed. 

0^  diarging  part  of  the  oomidalnt  1b  to 
the  effect  that  In  a  certain  sti^  in  the  mino 
there  ma  a  large  rock  whldb  bad  become 
looBened  Bttd  was  In  a  danKeroas  eonditl<m; 
that  the  dangw  was  known  to  Om  employer 
but  not  known  to  Surman;  Uiat,  notwlth- 
standing  these  facta*  Barman  was  (»rdered 
to  pla4*e  a  sprag  (a  small  stall)  against  the 
rock  to  hold  It  In  silace;  that  this  method 
oC  prooednre  waa  nnsafie  and  dangenms; 
Qiat  Snrman  andertook  to  esecute  the  <H!der, 
and  while  so  engaged  the  rock  fell  upon  him, 
causing  the  injuries  whldi  resulted  in  his 
death. 

Farai^irased,  the  ocH^plalnt  cbftrgOB  negli- 
gence: (1)  In  OTderlng  Surman  Into  a  known 
place  of  danger;  and  in  prescrlldDg  for 
his  guidance  a  dangerous  method  of  proce- 
dure. The  first  ground  of  n^Ugence  was 
eliminated  by  the  evtdenoe,  which  dlsdosed 
without  controversy  that  Snrman  knew  of 
the  danger.   This  much  is  apparently  con- 
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ceded  bj  eomiHl  flor  ptelnttft  in  bis  nitple- 
mectary  brief,  tar  be  says  that  the  action 
1b  based  iqKm  *H3ie  falliue  oC  the  defendant 
[Cruse]  to  adect  and  use  a  leaaonably  aftfo 
method  of  pertoimlv^  tiw  "WoA  In  qoestliHi.'* 
The  court  submitted  to  the  Jury  24  Instxno- 
ttons.  Exoeptlona  wore  tafcoi  to  wly  2  of 
them,  13  and  16^  whlcb  are  as  ft^ows:  - 

**  (18)  Yon  are  instructed  that  Mr.  Ornae  had 
the  ri^t  to  oondnct  Iila  bosinen  in  his  Dim  way, 
and  had  the  rigbt  to  nqolre  Mr.  Snimant  as 
timbennan,  to  perform  saeh  dangerona  voi^, 
if  any,  which  Is  nsnally  done  by  timbermen  in 
mines,  and  yoa  are  instrncted  that  defendaots 
cannot  be  held  liable  for  any  injnry  resnlting 
solely  frtnn  the  dangerous  character  of  the  work 
that  Mr.  Surman  was  performing  at  the  time 
that  be  soffered  death. 

"(16)  Ton  are  further  instructed  that,  if  yon 
find  from  the  evidence  in  this  case  that  the  work 
which  Mr.  Sarman  was  about  to  do  In  connec- 
tion with  making  the  place  reaaonably  aafe 
where  the  rock  fell  was  work  which  he  was  m- 
qoired  to  do  as  timbennan,  and  you  further 
Sod  from  the  evidence  that  the  rock  in  the  con- 
dition in  iriiich  it  was  was  likely  to  fall  or 
was  in  a  dangerous  condition,  and  spraggiag  of 
same  was  a  reasonably  aafe  way  in  which  the 
danger  of  its  falling  could  be  prevented,  and 
spragging  in  such  a  case  waa  a  method  that  was 
generally  observed  in  order  to  jvevent  the  rock 
from  falling  in  that  event  the  risk  of  being 
injured  by  the  falling  rock  was  a  risk  which 
he  assumed  by  Tirtae  of  Ua  employment  as 
timberman,  and  for  the  death  <A  Mr.  Sarman 
under  those  drcnmstanees  no  Uablllty  would 
arise." 

[1]  1.  It  la  elementary  that  the  Instructions 
are  to  be  considered  la  the  light  of  the  Issues 
and  the  evidence  (Yoder  v.  B^nolda,  2S  Mont. 
183,  72  Paa  417),  that  every  paragraph  ia  to 
be  read  with  the  context,  and  that  the  sev- 
oal  instructliHis  are  to  be  considered  to- 
gether as  o(»i5tltiitlnf  the  sln^e  diarge  of 
the  court  (Brockway  t.  Blair,  SS  Uimt  631, 
165  Paa  466). 

[2]  Much  adverse  criticism  is  directed  to 
the  opening  stat^ent  in  Lustructloa  13: 

*^r.  Cruse  had  the  right  to  eondoet  his  bosl> 
ness  in  his  own  way." 

As  an  abstract  mle  of  law,  it  Is  clearly 
correct  In  Jarrell  t.  Coal  Co.,  164  Mo.  Aw- 
662,  136  S.  W.  764.  It  is  said: 

right  of  an  vmtioyet  to  ctmdnct  hia  own 
business  in  hia  own  way  is  a  rule  partainlng 
to  the  relation  master  and  servant  too  well 
settled  to  call  fw  discussioii.  Bat  this  tight  haa 
its  limitati<ms.'* 

[81  Abstract  roles  of  law  ought  not  to  be 
sAren  to  a  Jury  (First  Nat  Bank  t.  Carroll, 
35  Mont  802,  88  Paa  1012),  and  that  prin- 
ciple gains  added  emphasiff  In  this  Inatence, 
for,  Btandlng  alon^  the  statonait  owtalna 
but  half  the  truth.  So  long  as  Injury  does 
not  result  from  the  method  «nployed,  the 
master  cannot  be  required  to  substltate  for 
hla  own  judgment  the  judgment  of  sdme  one 


ola^  In  tbt  abHM  oC  wMxstb  preacrlblng  a 
pazttenlar  mode  at  pneedorek  but  wlun- 
erer  the  master  employs  others  to  work  for 
Mm,  the  law  Impooea  upon  him  the  duty  to 
ezerelae  wonable  care  for  their  aafety, 
and  If  bis  meUiod  Is  so  far  faoltr  Qiat  It  can 
be  said  to  be  nei^lgmioe  to  pursue  It,  and  If 
the  pataolt  ai  tliat  method  lesulto  pnncimate- 
ly  la  lnju7  to  tbe  serrant;  the  master  la 
llabla  Toilnda  ▼.  Stone  ft  Webster  Eng. 
Corp..  44  Mont  228,  U9  Paa  B78;  Westlake 
T.  Keating  O.  lOn.  Co..  48  Mont  i20,  136 
Pac8& 

[4]  As  among  sefenl  ouOioda  "mhlA  wigtit 
Bog^est  thonselves,  Mr.  Cmse  had  the  right 
to  choose  spragglng  In  preference  to  blasting 
or  any  other  method,  provided  sprag^ng  was 
a  reasonably  safle  method  of  accomplishing 
tbe  desired  end.  He  was  not  required  to 
select  the  best  method  or  the  safest  appU- 
anceSL  The  question  whether  the  pertlcolar 
method  prescribed  was  proper  was  to  be  de- 
termined by  aotoal  conditions,  and  not  by 
comparison  with  other  methods  which  might 
have  been  In  use.  Forquer  v.  Slater  Brick 
Co.,  37  Mont  426,  97  Pac.  843;  3  I^batt, 
sec.  9S1. 

[I]  If  the  <H>^lng  dause  of  InstmctiOQ  13 
stood  alone,  no  one  would  contend  seriously 
that  It  states  a  correct  principle  as  ai^lled 
to  tile  fticts  of  this  case;  but  it  does  not 
stand  alone.  Tbe  court  cannot  be  expected 
to  state  the  law  fully  In  one  instruction 
(Frederick  T.  Hale,  42  Moot  153,  112  Pac. 
70),  and  It  ia  now  too  well  settled  to  be  open 
to  argument  that  though  an  tustructtou  is 
erroneous  in  tbe  sense  that  It  Is  incomplete, 
but  Is  snpidemrated  and  made  complete  by 
other  Instmctions  glren,  the  error  becomes 
harmless  (Fttschen  t.  niomas,  9  Mont  62, 
22  Pac.  450).  In  Harrington  t.  Butte,  A.  ft 
Paa  By.  Co,  86  Mont  478.  %  Pac  640,  this 
court  aald: 

"It  b  a  familiar  rule  that.  In  reviewing  a 
charge  of  a  trial  coart  It  wlQ  be  examined  as 
a  whole.  While  <me  or  more  paragraphs,  stand- 
ing alont^  may  be  inaceuiate  or  even  prejudicial- 
ly erroneous,  yet  if  these  are  qualified  and  ex- 
plained by  ^e  other  portions  of  the  charge  In 
pari  materia,  and,  taken  together  with  than  and 
the  rest  of  the  diarge,  fully  and  fairly  snbmit 
the  case  to  the  jury,  the  verdict  and  judgmeot 
ahoold  be  snstsined." 

[I]  Do  the  instructions,  considered  In  ttieir 
entirety,  correctly  Umlt  tbe  right  of  tlie  em- 
ployer to  carry  on  his  own  business  in  his 
own  way?  By  instmction  3  the  jury  were 
told  that.  If  th^  fbnnd  "that  said  method 
of  taking  care  of  said  rock  (^ragging)  was 
a  dangerous  method  and  likely  to  cause  In- 
jnry to  one  BO  caring  for  said  rock^  *  *  * 
thm  you  wUl  return  your  vezdlct  In  fhvor  of 
[dalntlfrs  and  against  the  defendants."  In 
Instruction  16  tiie  jury  were  t<4d  that  If  they 
found  that  placing  a  spng  against  the  rock 
**was  a  reuKsubly  safe  way  in  wtaldi  the 
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Anngvt  of  tts  fftljliif  could  be  prerented^ 

*  *  *  In  tbnt  enant  tba  rtak  of  being  In* 
Jnred  by  tb»  fUUng  rode  mn  m  tlak  vbldi 
be  tSonnon]  assumed  by  vlrtne  of  his  em- 
ployment as  ttmb^mftn,  and  tar  the  deatSi  of 
Mr.  S  arm  an  nnder  those  drcunstances  no 
llabUlty  would  arise."  The  Jury  must  hare 
nnderatood  from  these  iSBtraoBnu  that  H». 
Cniae  had  the  xlgbt  to  select  the  method  for 
seoorbv  this  ntk,  provided  the  method 
whlcii  be  selected  was  reasonably  safe,  and 
whether  it  was  or  was  not  reaswiaWy  safe 
was  for  Oum  to  determine  firom  tbe  evMenea 

[7]  Snnnan's  duties  as  timberman  required 
blm  to  mder  safe  any  dangerous  idaces  In 
the  woridnga,  Aether  pointed  out  to  him  by 
another  or  dtocowed  by  tdmself:  Unda- 
Bach  drcnmstanoes  It  cannot  be  said  that  his 
employer  was  bound  to  fomlSh  a  safe  place 
ft>r  Snrman,  wbo  was  emidi^ed  for  tbe  ex- 
press purpose  of  making  It  safe;  In  oOi^ 
wordit  the  safb  place  rule  could  not  be  ap- 
plied to  his  ritoadon,  as  It  la  applied  to  a 
■errant  not  engaged  In  tlie  dlac^ree  of  a 
nondeleg^e  duty  of  Uie  master.  Thurman 

Plttsborg  ft  Mont,  a  Co.,  41  Moftt  141, 106 
Pac.  588;  De  Sandro  t.  Missoula  U  ft.  W. 
Ool,  48  Mont  226, 1S6  Pac.  m.  By  this  we 
do  not  mean  to  infer  Uiat  Ibe  master  was  re- 
IteTed  of  his  common-law  dut7  altogether. 
It  was  still  incumbent  upon  him  to  minimize 
the  danger  so  far  as  practicable  to  do  so, 
and  to  refrain  tnm  ncposlng  ttie  servant  to 
injury  from  censes  which  might  have  been 
reasonably  anticipated  and  guarded  against ; 
but  the  facts  of  ttds  case  do  not  admit  ot  the 
api^icatlon  of  the  rale,  as  in  Horelli  r.  Two- 
by  Bros.  Oo.,  64  Mont  366,  170  Pac.  767. 
Morelli  was  <»dered  into  a  dangeroas  place, 
without  knowledge  ot  tbe  danger,  without 
an  (^^rtnnlty  to  make  an  examination,  and 
with  the  assurance  of  the  master,  who  had 
made  an  ^milnatlon,  that  the  ]^ace  was 
safe  Snrman  was  ordered  to  a  dangerous 
place  with  warning  of  the  danger  and  tat 
the  express  purpose  of  making  It  safe. 

[1, 1]  Instruction  16  would  be  prejudicially 
erroneous  If  it  aoqaltted  defendants  of  li- 
ability by  reason  of  the  fact  that  they  adopt- 
ed a  method  customarily  employed  In  such 
cases.  Custom  never  exonerates  from  iba 
imimtatlon  of  negligence.  Gonway  v.  Monl- 
dah  Trust,  62  Mont  244,  167  Pad  178.  But 
the  instruction  goes  furtho-,  and  directs  the 
jury  that  In  addition  to  finding  that  the 
method  employed  was  one  generally  observed 
In  such  cases,  they  mnst  And  that  It  was  *^ 
reasonably  >  safe  way  In  wtOiiA  the  danger 

*  *  *  could  he  prevented.**  Ooa^iatalt 
18  made  that  Instmctlcm  16  Ignores  the  ^ 
mmtofappredatikm  of  the  danger;  but  that 
lAiase  of  the  case  was  covered  by  Instruction 
6;  to  which  no  exception  was  taken. 

[16}  Omuldsred  wia  tbe  otlier  InstractloDB 
given,  we  Hiink  that  IS  and  16  are  not  alien 
to  tl^  crittdsm  made  vxpcai  them.  Neitber 


is  a  modd  ot  perodcnlty,  but  It  does  not  seem 
possible  that  Oie  Jnry  could  have  been  misled 
by  the  ^Tge  as  s  wboISk  Section  6608,  Be* 
vised  Codes,  ptovUtos: 

"Hie  court  most,  In  evny  stage  of  an  acdm, 
Asregard  any  error  or  defect  In  die  pleaaings 
or  proceedings  wUdi  does  not  affleet  tiie  rab- 
stantial  rights  of  tbe  parties,  and  no  Jndf^nt 
shall  be  reversed  or  affected  by  reason  <^  sndi 
error  or  defect** 

2.  A  new  trial  was  sous^t  on  the  ground  of 
newly  discovered  evidence. 

[11]  Barney  Heaney,  ^i^oyed  in  tbe  mine 
but  a  few  feet  from  Surman  at  the  time  he 
was  injured,  made  affidavit  in  support  of  the 
motion,  and,  after  reading  the  testimony 
whtdi  he  gave  at  the  coroner's  Inquest  made 
a  second  affidavit  In  which  he  withdrew  or 
materially  modified  many  of  the  statements 
contained  In  the  first  Assuming  for  the  pur- 
poses of  this  case  that  counsel  for  appellants 
IB  correct  in  his  contention  that  the  evidence 
contained  In  an  affidavit  in  support  of  a  mo- 
tion for  a  new  trial  cannot  be  controverted 
by  counter  affidavits,  stUl  we  think  that  the 
two  affidavits  made  by  Heaney  should  be  con- 
sidered together,  and  thli^  too,  notwithstand- 
ing the  ftict  that  the  second  was  procured  by 
defendants. 

112]  In  passing  on  the  motion,  the  lower 
court  was  regiulred  to  assume  that  If  a  new 
trial  were  granted,  and  Heaney  called  as  a 
witness,  he  would  offer  to  testify  to  the  facts 
disclosed  by  his  first  affidavit  as  modified  by 
the  second.  There  Is  a  statement  contained 
in  the  first  affidavit  which  Is  not  modified — 
a  Btatraufflit  which  counsel'  for  appellants 
derans  material.  It  Is  to  the  effect  that  Hea- 
ney saw  Surman  sound  the  rock  and  make 
tests  and  examinations  to  ascertain  whether 
It  was  likely  to  fall.  CSounsel  for  respondents 
in  their  brief  criticise  Surman  for  standing 
"In  su<^  dose  proximity  to  the  rock  whldi  he 
did  not  sound  and  whidi  he  did  not  exam- 
ine" In  reply  tiioreto  counsel  for  ani^ants 
says: 

"We  dcafae  Ukewiae  to  Invite  the  court's  at- 
tention to  the  foct  that  the  deceased  did  Kound 
the  rock  In  question,  contrary  to  the  statement 
made  by  connsel  on  page  S2  of  their  bripf. 
Richard  O'Connell,  who  was  the  partner  work- 
ing: with  Snrman,  testified  as  follows:  'Both  of 
ns  made  the  examination,  and  I  do  not  know 
which  one  it  was  who  sonnded  tbe  rotA,  Mr. 
Surman  or  me.  We  were  both  there,  and  he 
concluded  It  was  safe,  and  I  agreed  with  him.'  ** 

If  O'Conndl  and  Heaney  refer  to  the  same 
examination,  then  Heaney*s  evidence  would 
be  mwely  ciunnlatlvek  and  afford  no  ground 
for  a  new  trial.  Garfield  M.  ft  M.  Go.  v. 
Hammer,  6  Bfont  68, 8  Paa  153. 


[II]  Heaney's  statemoit  if  mat»lal  at  all, 
could  be  amplojea:  only  in  rebuttal,  to  repel 
the  Imputation  of  contributory  negligence. 
It  has  no  r^vancy  iriiatever  to  the  canse 
of  action  stated  In  tHe  compLalnt  The  rule 
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U  Bemed  In  this  Jurlsdlfitlon  taut  coatrll>- 
otory  negligence  must  be  pleaded  with  tie 
■ama  degree  of  porticQlarttr  u  tba  plaintiff 
must  employ  In  cbarglng  negllgenoe  (Oleason 
T.  Mlssoort  B.  P.  Oo^  42  Hont  288, 112  Pac 
8M),  and  Oat  plaintiff  In  the  one  tnstamws 
and  defieadant  In  tbe  ottao',  must  prevail,  if 
at  all,  liy  evldoiee  wlil«dt  tends  to  estaWA 
the  particalar  acts  aC  negOseqee  charged,  or 
one  or  more  <kC  them  (Knndcegr  t.  Bntte  IB. 
By.  Go.,  41  Mont.  814,  lOD  Faa  979;  Bzacey 
T.  Northwests  I.  Ga,  ti.  Mont  888^  109 
Pac.  70%  187  Am.  St  B^  73^. 

[14]  In  attanptlng  to  diarse  that  Siinnan 
was  gnllty  of  conbibutorr  negUgoio^  defend- 
ants allege  that  when  the  foreman  discovered 
tbe  dangerous  condition  of  the  rock,  he  or- 
dered Surman  to  iwy  it  oat  or  place  a  sprag 
afi^lnst  It;  that  Surman  fhiled  to  obey  the 
order;  that  on  the  day  following  he  was  again 
given  the  same  directions  and  again  neglect- 
ed to'  obey ;  Qiat  w  the  third  day  he  was 
again  given  tbe  ordw*  and,  while  waiting  for 
lUs  assistant  to  procure  the  sprag,  he  stood 
In  soch  a  pmltlon  that,  should  tbe  rock  foil, 
he  would  llbdy  sostaln  injury,  and  that 
while  In  that  position  be  was  bijured.  It 
la  not  alleged  Oiat  be  was  negligent  In  fldllng 
to  examine  the  rock  or  that  be  was  negligent 
in  assuming  the  poaltloo  vAidti  he  occupied, 
without  first  having  made  an  examination. 
Whether  toere  Is  a  suffldoit  charge  of  n^- 
llgHice  must  be  detramtned  fnmi  the  tacts 
alleged,  not  from  tbe  use  of  tbe  descriptlTe 
terms  "negligently  and  cardessly."  It  was 
altogetha-  Immaterial  under  the  issues  made 
by  the  pleadings  whether  Surman  made  an 
examination  on  the  day  he  was  injured  or  at 
any  other  time.  He  was  not  directed  to  the 
place  to  ascertain  whether  it  was  dangerous, 
but  because  It  was  known  to  be  dangerous. 
The  fact  that  be  occupied  a  position  where 
he  migbt  be  injured  If  the  rock  fell  does  not 
of  itself  Impute  negligence  to  him. 

[1  i]  It  does  not  aid  appellants  to  say  that 
an  attempt  was  made  by  Instruction  U  to 
submit  to  the  Jury  the  question  whether  Sur- 
man had  examined  the  rock.  a%e  Instruc- 
tion appears  to  be  Incomplete  and  Is  alto- 
gether erroneous;  furthermore,  an  instruo- 
tiou  upon  the  subject  should  not  have  beea 
given;  but  this  instruction  was  given  with- 
out objectilon,  and  we  are  iHcecluded  by  tbe 
statute  from  reversing!  the  Judgment  because 
of  tbe  error.  Secttcoi  6746^  Bevlaed  Oodee, 
provides: 

"No  cause  shall  be  reversed  by  tbe  Suiveme 
Court  for  any  error  in  instxnctioiu,  whidi  was 
not  BpecificaUy  pointed  out  and  excepted  to  at 
tbe  settlement  of  the  iostmctions  as  herein 
specified,  and  snch  error  and  exception  incor^ 
porated  In  and  settled  in  the  bill  ot  exceptions 
or  statement  of  the  case  as  herein  provided." 

Since  the  newly  discovered  evidence  would 
be  excluded  as  immaterial  If  a  new  trial 


were  granted,  the  order  4«ffr*'<  the  mottoa 
is  affirmed,  as  is  the  Judg»estt 

Affirmed. 

BBANTLT,  O.  J.,  and  HURLT  and  MAT- 
THEWS, J  J.,  ooncor. 

OOOPiSB,  J.,  being  abmt  takee  no  part 
la  (he  teecolng  decUon. 


SMITH  T.  KLBINSOHHIDT.  (No.  40e2J 
(Stvnme  Oourt  ol  Montana.    Feb.  9,  1920.) 

1.  ImnmamB  «3»8(>— Dmsnm  bt  Aomm  or 
eamaaaam  wm  anom  w  nrsimn  com- 

IMvisim  by  a  die  inaorance  agent  of  his 
eoBiniSBion  persooally  with  an  officer  of  an  in- 
surance corporation  was  an  illegal  and  crim- 
inal "rebate,"  within  the  meaning  of  Bev.  Codes, 
IS  4026,  4027.  4028. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bebate.] 

2.  LiBBL  AND  aumna  ^»(t4  —  Taura  of 

BTATBUXHT  A  DXRNSa. 

Wtaera  a  statement  of  defendant  bi  a  dan- 
der case,  to  Uie  effect  that  plaintiff  insurance 
agent  had  made  a  criminal  rebate,  was  shown 
to  be  true,  recovery  could  not  be  had. 

Appeal  from  District  Ckmrt  Lewis  ft  Clark 
,Count7 ;  B.  Lee  Word,  Jndg& 

Action  b/  A.  O.  Smith  against  Belnhold 
H.  Elelnadimidt  Judgmutt  tor  plaintiff, 
and  defttidant  appeals.  Bevwsed  and  re- 
manded. 

Geo.  F.  Shetton,     Butte,  for  appellant 
Wabb,  Nolan  ft  ScaUen,  ot  Bdana,  tor 
reqwndoit 

BUBLT.  J.  Plaintlfl,  tat  two  counts,  charg- 
es defendant  with  slander.  In  the  first  count 
it  is  alleged  generally  that  the  defendant  said 
to  one  William  Stuewe  "that  the  plaintiff  had 
been  gull^  of  the  crime  of  rebating,  in  that  be 
(Smith),  as  an  insurance  agent  had  given 
a  rebate  ot  two-thirds  of  the  premium  payable 
on  a  policy  of  insurance  on  the  Oranite  Bloc^ 
in  the  cll7  of  Helena,"  the  complaint  fur- 
ther aUeghig  that  r^ating  is  expressly  de- 
clared to  be  a  crime  under  the  provisions  of 
diapter  16  of  tbe  Session  Laws  of  1009,  and 
ttiat  the  defendant  intentionally  and  mali- 
ciously Intending  to  injure  plalntifl^  charged 
the  plaintiff  with  crime;  that  the  words 
q>okai  were  false  and  uiqirivileged ;  and 
that  Id  consequence  of  tbe  speaking  tha-eof 
plaintlfiE  was  injured  in  his  reputation,  i&i- 
da%d  liable  to  criminal  prosecution,  and  that 
said  words  tended  to  disgrace  iiim,  eta 

In  the  second  count  it  is  alleged  that  the 
defendant  used  the  following  language  re- 
specting the  xdaintifl: 


AsaFor  Muse  cum  bm  aam*  toplo  and  KBT-MUHBBft  In  all  KeK-Numbcred  Dtgasta  and  Indncsa 
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"Smith  (meaDlnr  the  plabitlfE)  Is  enUty  of  re- 
bfttinx,  an  filial  act  (meaninr  therebr  that 
plaintiff  baa  bea  iniltj  of  the  arime  of  n- 
bating).**  ^ 

This  count  farther  ctmtatau  idiB^ee  of  In- 
jtiry  and  reference  to  tbe  statnte  concern- 
ing rating  adverted  to  In  the  first  count 

To  this  complaint  the  defendant  flled  an 
answer  denying  goierally  and  q>eciflcally  its 
allegations.  The  defendant  further  sets  out 
the  language  which  he  claims  he  did  nse 
with  reference  to  the  matter  set  forth  in  the 
complaint;  pleads  that  the  same  was  priri- 
leged.  and  that  the  alleged  defamatory  words 
were  tme.  There  was  reply. 

From  the  testimony  It  appears  that  the 
Warranty  Title  Company,  a  corporation,  was 
the  owner  of  the  Granite  Block  in  the  dty 
of  H^ena,  and  that  the  d^endant  was  its 
secretary  and  treasurer  and  its  agent  in  the 
handling  of  the  same.  The  plaintiff  was  the 
agent  of  a  fire  Insurance  company,  and  so- 
licited of  the  defendant  the  writing  of  in- 
surance policies  upon  the  building,  and  the 
defendant,  acting  as  such  officer  and  agmt, 
caused  to  be  written  by  the  plaintiff  two 
policies  of  insurance  in  the  sum  of  $36,000 
each  thereon  in  favor  of  the  corporation 
owning  the  same ;  that  the  premium  charged 
for  the  writing  of  eadi  of  said  policies  was 
$737.10,  of  whl<^  sums  the  plaintiff  was  en- 
titled to  receive  20  per  cmt.  aa  his  commis- 
sion. 

It  farther  appears  that  the  defendant,  as 
a  condition  for  the  glVing  permission  to 
plaintiff  to  write  the  Insurance  j^lldes  In 
questlm  and  with  tlie  statement  by  defend- 
ant that  mulesB  sndi  agreeonatt  could  be 
made  defendant  would  place  tba  insurance 
.with  other  agents,  ottered  Into  an  agreement 
with  the  plaintiff  reqoiilng  him  to  pay  over 
to  defendant  two-thirds  the  commission 
BO  earned  by  the  plaintiff.  After  the  pay- 
ment of  the  premium  upon  each  of  the  poli- 
cies In  qnestlrai,  tlie  plaintiff  gave  his  check 
to  tlie  defmdant  In  the  warn  at  $98J20,  being 
two-thirds  of  plaintiff's  commission  for  writ- 
ing each  policy.  The  plaintiff,  in  explana- 
tion of  the  transaction,  states  that  &fr.  Kleln- 
schmldt  told  him  that  he  (Kleinschmldt)  was 
the  secretary  of  the  Warranty  Title  Com- 
pany ;  that  be  always  had  two-tblrds  of  the 
commission  npon  iwllcies  written  up(m  the 
building;  and  that  the  payment  of  this  share 
of  the  commisBlon  would  be  a  paymait  to 
him  Indirldnally  for  placing  the  insurance. 

It  farther  appears  In  the  testimony  that, 
after  the  filing  of  plalntifTs  complaint, 
knowledge  of  the  cont«its  thereof  was 
brou^t  to  the  attention  of  the  State  Audi- 
tor, and  that  by  reason  of  the  same,  at  the 
expiration  of  Mr.  Smith's  existing  license  as 
an  insurance  agent,  the  State  Auditor  re- 
fused to  renew  the  same,  and  that  the  plain- 
tiff 19  to  the  date  of  trial  had  been  deprlyed 


df  the  rii^t  to  engage  In  tibe  Insurance  busi- 
ness in  this  state.  This  Is  concededly  the  ef- 
fect  of  the  testimony. 

At  the  close  of  plalntifTs  case,  a  motion 
fbr  a  nonsuit  was  made,  whidi  was  doiied, 
after  which  defendant  introduced  testimony 
when  a  motion  for  a  directed  verdict  was 
made  by  dtfendant  which  was  denied  by  the 
court  The  case  was  submitted  to  a  Jury, 
which  retomed  a  verdict  In  favor  of  the 
plaintiff,  rrom  tiie  Judgment  this  appeal 
was  taken. 

In  our  view  <tf  the  ease  we  need  only  ooih 
slder  the  motlcms  referred  to. 

While  the  complaint  refers  to  chapter 
15,  Laws  of  1909,  an  examination  of  the 
provisions  of  that  chapter  discloses  that  the 
same  applies  only  to  life  Insurance  cmn' 
panics,  and  the  case  was  tried  npon  the  theo- 
ry that  the  question  of  rebating  was  govern- 
ed by  the  provisions  of  sections  40^  4027, 
and  4028,  Berlsed  Codes  of  Montana  1907, 
whldi  are  as  fifllows : 

"4026.  *  •  •  No  Inraraace  company  or- 
ganized under  the  laws  of  this  state,  or  doing 
basinen  in  this  state,  shall  make  or- permit  any 
discrimination  or  distinction  In  fevw  of  Indlvid- 
nals  betwem  Insoranoe  or  property  of  the  eem* 
dass  in  tiie  amount  of  premiums  or  rates  charg- 
ed for  poUdes,  or  in  the  diTldends  or  other  ben- 
efits payable  thereMi,  or  In  any  other  of  the 
terms  and  conditioo*  of  the  cootracta  it  makes ; 
nor  shall  any  such  company  or  agent  thereof 
make  any  contract  of  insurance  or  agreement  as 
to  uwii  contract  other  than  as  plainly  expressed 
In  the  policy  issued  thereon,  nor  shall  any  such 
company  or  agent  pay  or  aflow,  offer  to  pay  or 
allow,  as  Indncamciit  to  insurance,  any  rebate 
of  premiom  payable  on  the  polbxr  or  any  ^ie> 
<Aal  fiivor  or  advantages  in  the  diridends  or 
other  benefits  to  accrue  thereon,  or  any  valuable 
consideration  or  inducement  whatever,  not 
qiecified  in  the  policy  contract  of  insoranee. 

"4027.  •  •  *  BreiT  corporatiwi  or  i^oer 
or  agent  thereof  which  shall  violate  any  of  the 
IHKivisionB  o£  this  act  shall  be  fined  In  any  sum 
not  exceeding  five  hundred  d<AlarB  to  be  re- 
covered by  an  action  In  the  name  of  the  State, 
and  on  collection  to  be  paid  into  the  county 
treasury  for  the  benefit  of  the  common  school 
fund. 

"402&  •  •  •  Dvery  officer  or  agent  of  any 
Budi  corporation  wfao  shall  violate  any  of  the 
provisions  ot  ttus  Act  shall  be  deemed  guilty  of 
a  misdemeanor.** 

Respondent,  conceding  the  fiicts  above 
stated,  contCTds  that  bis  conduct  did  not  con- 
stitute "rebating"  or  discrimination  lo  favor 
of  the  assured  corporation,  but  amounted  to 
nothing  more  than  a  payment  to  defendant 
of  a  commission  for  assisting  bim  In  obtain-  - 
ing  the  privilege  of  writing  the  insurance* 
and  that  snch  payment  was  not  prohibited 
by  law. 

[1]  With  this  contratlMi  we  are  unable  to 
agree.  The  defendant  was  not  in  any  sense 
a  partner,  servant,  or  employ^  of  the  plain- 
tiff In  the  transaction  or  otherwise.  Plain- 
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tut  knew  tbi-t  defttidant  wu  an  officer  of 
the  assured,  its  treasurer  and  secretary,  and 
Us  managing  agnt  He  knew,  or  abouU 
htm  known,  fiiat  dedDendant  was  iKNmd  to 
use  good  faith  towards  bis  company  in  all 
his  business  deaUngs  pertaining  thereto.  He 
Is  presnmed  to  have  known  that  tbe  statnto 
prohibited  his  writing  a  poller  oC  tnsoranea 
at  a  rate  iawer  Oion  qteclfled  In  the  polity 
Itself.  Yet,  to  avoid  the  provisloDS  of  tbe 
statute,  In  a  desire  to  obtain  bnalness,  he 
accepted  the  dieck  of  the  assured  corpora- 
tion, signed  by  defendant  as  treasurer,  in 
payment  of  the  premium,  and  th«2  as  a  part 
of  the  same  transaction  Immediately  deduct- 
ed from  the  amounts  so  paid  two-thirds  of 
his  commission,  and  r^cwld  the  same  to  th* 
assnred's  secretary,  treasurer,  and  managing 
agent  Conceding  that  defendant's  conduct 
was  reprehensible  and  sordid,  and  that  he 
personally  profited  by  the  transaction,  We 
fall  to  see  bow  this  may  avail  tbe  plalntlft. 
In  our  Tlew  It  does  not  change  tbe  situation 
In  the  least  that  the  parties  agreed  that  the 
rebate  was  made  to  defendant  personally. 
Whether  It  be  that  tbe  assured  corporation 
or  defendant  prasonally  profited  by  plaintiff's 
dividing  his  commission,  plaintiff  did  "pay 
<a  allow,  as  an  inducement  to  insorance"  a 
"rebate  of  premloms,"  which  act  was  pro- 
hibited by  law. 

Upon  the  oral  argument  resptmdent  con- 
tended in  effect  that  the  prohibition  against 
discrimination  applies  only  to  deduction 
from  the  sbare  of  the  premium  which  the  In- 
surance company  retains  for  carrying  tho 
risk.  Tbs  agent's  oommlsslcm  Is  as  mudi  a 
part  of  the  premium  paid  by  the  assursd  as 
Is  the  portion  retalnsd  bj  ttw  Insurance 
con^aay. 


BBFOBOriDB  (ICont. 

In  Bq.  Ufa  A.  Soe.,  «te,,  r.  CommonwealUi. 
131  Ey.  MS.  89  S.  W.  08T,  an  agent  of  tbe 
Insnnnee  ennpany  wrote  a  policy  of  life 
Insoranoe^  rotating  60  per  cent  (ai^rently 
his  anmnlsdon  upon  tiie  policy  tor  that 
year)  of  tbe  first  year^i  premium  to  tbe  as- 
sured. TbB  Kentudcy  statute,  passed  upon 
while  apparency  api^leabla  only  to  Ujte  in- 
surance companies,  is  otherwise  almost  Iden- 
tical .wlib  our  sectltm  4086.  ^le  court  in 
^seusslng  the  facts,  declared  idalnly  and  ex- 
plicitly that  such  action  by  tiie  agent  con- 
stituted a  criminal  offense.  See,  also,  IT.  S. 
life  I.  Co.,  etc,  T.  Commonwealth  (Ky.)  90 
S.  W.  070;  Heffron  Daly.  133  Hldu  613, 
9S  N.  W.  714 ;  State  Life  Ins.  Co.  t.  Strong, 
127  Midi.  346,  8S  N.  W.  82S ;  Fourdie  R.  R. 
7.  Bryant  Lbr.  Co.,  280  U.  S.  816,  33  Sop.  Ct. 
887,  S7  Ll  Ed.  14»&. 

Tbe  teBtlm<my  therefore  showing  that 
plaintiff  did  reba^  contrary  to  the  provi- 
sions of  tbe  statute^  It  follows  that  defend- 
ant may  not  be  amerced  in  damages  for  mak- 
ing tbe  statement  complained  of. 

[2]  The  truth  of  tbe  charge  made  by  de- 
fendant having  been  established,  the  motion 
for  nonsuit,  made  whea  plaintiff  rested, 
should  have  been  granted.  Likewise  plain- 
tUTs  case  not  having  he&i  aided  by  tbe  tes- 
timony adduced  In  deCendanfa  bebaU.  the 
court  wred  In  not  granting  tbe  motion  for 
a  directed  verdict  made  at  the  close  of  the 
testimony. 

TbB  ludgment  Is  reversed,  .and  Oe  cause 
Is  remanded  to  tbe -district  court 
ReveEsed. 

BRAJmiY,  a  J.,  and  HOLLOWAY, 
liATTHBfWfib  and  OOOPIilB,  JJ„  ounciir. 
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STATB  T.  DUUPHY  «t  aL  (No.  4088.) 
(Saprane  Oout  of  Hratena.  F6b.  9,  1020.) 

1.  CvatntAi.  U.W  ^»U(tt^  ~  Vtmoaa  or 
onxLTT  OH  coimioiiira  Bf  iuuob  wnsL  not 

BB  DISTQSBED. 

Id  a  proaecadon  tat-  pwnittliit  a  gambling 
gsiqe  to  be  played  in  deCmdantB*  cigar  atorev  a 
TercHct  of  gnilt;,  based  apon  cooflicting  evidenco 
sufficient  to  go  to  the  jury,  wlU  not  be  disturbed 
on  appeal. 

2.  Oxunro  4s»67  —  Ajtomrr  or  btaku  m- 

MATTBIAT.. 

Rev.  Codes,  f  8416,  prohibiting  gambliog. 
making  no  distinction  as  to  the  amount  of  t£a 
stakes  involved)  it  Is  immaterial,  in  a  prosecu- 
tion for  permitting  a  gambling  game  to  be  play- 
ed on  defendant's  premises,  ttiat  the  stakes  vere 
mall,  bdng  merely  treats  or  dgars. 

Appeal  from  District  Clourt,  wfwtmla  Oonn- 
tyi  Asa  L.  Dimcaii.  lodge. 

Pete  DncDphy  and  Pete  AndemoD  were  con- 
Ticted  of  permitting  a  gambUng  game^  and 
firom  file  ^dgiuent  of  convlctlou  and  finin  an 
order  denying  new  trial,  tbey  appeal.  Jndg> 
nwQt  and  order  affirmed. 

T.  N.  Marlowe^  of  Missoula,  for  apptilants. 

Fred  B.  AngeTinek  ot  Mtosoula,  S.  0.  IV>rd 
and  Frank  Wood7f  both  ot  Htitea,  tor  the 
Stata 

HUBLT,  J.  Def^dants  appeal  from  a 
judgment  of  conviction,  alter  a  trial  upon  a 
charge  of  permitting  a  gambling  game  to  be 
played  in  their  cigar  store  in  Missoula,  and 
from  an  <»fder  denytng  a  motion  for  a  new 
trial. 

Error  Is  assigned  concerning  the  reception 
of  certain  teetlraoDy  offered  by  the  state,  but 
we  And  no  prejudice  to  the  rights  ot  the  de- 
fendants In  the  rulings  thereon,  and  this  par- 
ticularly In  view  of  the  testimony  offered  In 
behalf  of  defendants,  practically  to  the  same 
effect  as  that  offered  by  the  state. 

The  testimony  of  the  state  shows  the  opera- 
tion of  the  cigar  store  by  the  defendants,  and 
the  i^aying  of  the  game  d  cards  for  stakes. 
A  witness  for  the  state  testified  to  the  pres- 
ence of  the  defmdants  during  the  progress 
of  the  game,  and  the  selling  by  defendant 
Anderson  of  chips  or  checks  for  use  by  the 
players. 

The  dtf endants  produced  testimony  tiiat  de- 
fendant Anderson  was  not  present  In  the 
dgar  store  during  the  progress  of  the  game, 
and  that  he  sold  no  chips  or  checiks.  One 
witness  for  the  defense  testified  that  he  was 
a  player  In  the  game,  and  that  when  one  lost 
he  paid  tor  the  treats  or  cigara  for  the  other 
players.  Defendant  Dumpy  testified  that  he 
was  attending  to  all  games  going  on  in  the 
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store,  that  he  knew  of  the  j^aylng,  and  that 
the  partidpantB  played  for  flu  treats  or 
cigars.  Defendant  Anderson  did  not  testify. 

[1]  The  teattmcmr  «Mwowr»*Pt  Andermn'e 
presence  and  other  Imptntant  evidence  given 
for  the  state  was  oontratieted  by  flie  defense 
but  it  was  for  the  Jury  to  decide  Qie  ctmflict. 
This  they  did,  by  finding  the  defendants  guil- 
ty. Thore  bdng  etldence  sufficient  to  go  to 
Uie  Jnry,  we  wffl  not  disturb  its  flnding. 

[>]  It  is  tnie  that  the  stakes  played  for 
were  small  but  the  statute  (section  8416,  Re- 
vised Codes  1907)  under  which  the  action 
was  prosecuted  makes  no  distinction  as  to 
the  amount  InTolved. 

The  qncificatitms  of  error  regarding  the  re- 
ception of  evidence  do  not  cnnply  wlth  the 
rules  of  ttie  omrt— role  X.  8  (?),  107  l^c.  x— 
though  we  have  examined  the  rulings  com- 
plained of  in  laus  instance. 
,  The  judgment  and  order  axe  affirmed. 
Affirmed. 

BRANTLT,  O.  J.,  and  HOLLOWAX,  MAT- 
THEWS, and  OOOPSB,  JJ«  coacor. 


CADDBL  T.  BROWN  et  sL    (No.  4087.) 

(Supreme  Court  of  Montana.  Teb.  16.  1920.) 

MALIOIOITS  PBOSECTmOIT  «»71(1)— DnOCTBD 
TBSDIOT  roB  DEFEIfDAirr  WABBANTED. 

In  an  action  for  maliciously  procuring  the 
arrest  of  plaintiff  on  a  charge  of  cattle  stealing, 
the  county  attorney's  testimony  that  he  acted 
on  ids  own  inittatlve,  in  causing  the  arrest  aft- 
er a  careful  and  independent  investigation,  Held 
to  Boataln  a  Jndgoient  for  defendant  entered 
upon  directed  verdict 

Appeal  from  District  Court,  Big  Horn  Odub< 

It;  a.  O.  Spencer,  Judg& 

Action  by  John  H.  Caddel  against  A.  Q. 
BrowQ  and  C.  M.  Taintor.  From  a  judgment 
for  def^dant  and  an  order  denying  a  new 
trial,  ^Intlff  appeals.  Affirmed. 

E.  Euterllne,  of  BilHags,  and  C.  F.  Oll- 
lette,  of  Hardin,  for  appellant. 

D.  P.  B.  Marshall  and  W.  S.  Metz,  both 
of  Sheridan,  Wyo.,  and  Goddard  &  Clarlc,  of 
miHwgB,  for  respondents. 

MATTHEWS,  J.  From  the  transcript  it 
appears  that  on  July  10,  1B15,  one  Joe  Le- 
Fors  swore  to  a  complaint  In  a  justice's  court 
of  Big  Horn  county,  charging  one  John  H. 
Caddel  with  the  larceny  of  a  steer  belonging 
to  the  wife  of  respondent  Brown.  Prelimi- 
nary bearing  was  had  and  the  magistrate 
dismissed  the  complaint   Thereupon  Caddel 
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brooght  thlx  action,  dwrglng  Out  vwpond- 
«ntB  "malicjonsTy  mnd  witboat  probable  cause, 
cuued.  iTiiiHgnted  and  procored  tiie  said  Le- 
Fora  to  make  and  flle^  Qie  complaint  At 
tbe  dose  of  ai«dlant^s  teattmoD^,  nvond- 
ents  moved  tar  jndgmrat  of  naunl^  wbkb 
motion  was  orennXed;  hawtag  Introduced 
testUnony,  rMsxmdenta  moved  for  a  directed 
verdict,  whlcb  motion  was  miatalned;  direct- 
ed verdict  Tetnmed  and  judgmoit  tlierew 
entered.  Appellart  ttien  moved  foe  a  neir 
trial,  which  motion  waa  denied.  Be  appeals 
from  the  Judgment  and  from  the  order  deny- 
ing his  modoa  for  a  new  trial. 

It  appears  from  the  evidence  tbat  Le  Fors 
waa  a  stock  detective,  whose  salaiy  was  paid 
partly  by  llie  state  of  VVl^imiins  and  partly 
by  an  association  of  stockmen  in  that  state; 
while  me  Mbses  held  a  Uke  posltioa  In  ICoo- 
tana,  receiving  some  part  of  Us  salary  from 
an  assodatUm  nt  which  Brown  and  Talntor 
were  membos.  By  a  private  agreement, 
Qiese  two  men  covered  Southern  Montana  and 
Northern  Wyoming,  Jointly.  In  June  of  1911^ 
one  Thad  Bhlpman  made  an  alleged  confes- 
sion to  Moses  of  a  partnerdilp  between  blm- 
eelf  and  Oaddd  to  steal  unbranded  calves  aD<i 
colts,  dividing  the  spoils.  He  made  an  ar- 
fldavlt  setting  oat  in  d^all.  among  other 
alleged  transactions,  the  taking  of  the  animal 
In  gaeetioa  from  a  cow  belonging  to  Mrs. 
Brown,  and  naming  several  men  who  coald 
corroborate  him  as  to  the  ownerdilp  of  tiie 
cow  and  the  Idmtlflcation  of  the  animal  as 
her  calf.  Moses  turned  the  aflUavlt  over  to  Le 
Fors,  who  was  thai  staying  nights  at  the  Taln- 
tor place  In  Montana,  to  handle  the  matter 
alleged.  Le  Fors  investigated  tbe  several 
charges.  Interviewed  the  parties  named,  and. 
It  seems,  consulted  two  attorneys  In  Bberldan, 
Wyo.— W.  B.  Metx  and  D.  P.  B.  MarehalL 
Metx  was  representing  the  man  Shipman, 
while  Marshall's  connection  with  the  mattw 
is  not  entirely  clear.  On  cross-exaroinadon 
as  a  witness  for  the  defense.  In  answer  lo  a 
qaestion  concerning  his  activity  in  getting 
the  witnesses  together  for  consultation  wltn 
County  Attorney  Bonston.  of  Big  Horn  coun- 
ty, Marshall  answered: 

"I  felt  that  I  vaa  working  hi  the  Interest  of 
my  dient,  Mr.  Brown,  who  had  be«D  a  dient  in 
other  matters^  and  also  d<dDg  what  the  comity 
attorney  had  requested."  He  met  Bunstcm  in 
Billings  and  laid  the  matter  before  Um,  glTing 
him  a  copy  of  the  Sbipman  affidavit. 

As  to  whether  Marshall  wait  to  Billings 
for  that  purpose  or  on  other  business,  as  to 
his  purpose  in  laying  the  matter  before  the 
county  attorney  at  all,  and  as  to  who,  if  any 
one,  paid  his  expenses  on  that  trip,  the  record 
Is  silent 

Bonstra  did  not  take  Marshall's  versiw  of 
the  facts,  but  stated  that  he  desired  to  talk 
with  the  parties  named  peraonally  and  re- 
quested Marshall  to  get  them  together  at 
Sheridan.  Tbi»  Marshall  did.  and  Bunaton 


made  kn  tndepoident  Investigation;  talked 
with  all  of  me  parties  named,  secured  affida- 
vits, and  determined  in  his  own  mind  that 
tbe  evidoiee  was  snffldent  tn  whidi  to  pro- 
ceed as  county  attorney,  and  so  advised  Mets 
and  Marshall  In  his  consulting  wlQi  Brown, 
his  only  inqoiry  was  as  to  the  ownership  of 
the  brand  alleged  to  have  been  on  tbe  mother 
at  the  anlnul  in  questlw,  and  It  does  not 
appear  ttiat  dther  Brown  Or  Talntor  were 
advised  m  knew,  prior  to  the  filing  of  the 
comi^aint,  tbat  a  criminal  proceeding  was  to 
be  instituted. 

Tbe  theory  <tf  the  aivellant  Is  lliat  Le  Fors; 
MetB,  and  MarshsM  were  acting  as  agents  of 
reapradentiL  fHie  only  evidence  introduced 
to  sivptvt  OtiB  tbecny  is  tbatr  vrUjie  to  the 
commencement  of  the  action,  Talntor  directed 
certain  men  to  get  Brown  and  one  Jack 
Burck,  who.  It  was  said,  could  identify  the 
animal,  and  go  to  Caddy's  place  and  get  tbe 
Bte^;  tbat  Caddel  sent  a  man  to  d«iand 
ito  return  and,  before  refusal.  Brown  con- 
sulted Le  Fors  and  Moses;  Ibat  after  the 
commencement  of  the  actlcn,  respmulenta  em- 
ployed Mets  and  Marshall  to  assist  in  tbe 
prosecution.  Two  witnesses,  employes  of 
Caddel,  testlfled  that  on  the  day  of  the  pi«. 
Umlnary  «aminatlon.  Brown,  in  a  barroom, 
stated  dut  Talntor  had  told  him  to  go  ahead 
with  the  prosecution,  and  that  he  (Talntor) 
would  stand  all  the  ezpuises.  It  Is  not  con- 
toided  toat  tiie  erldoice  disposes  an  agree- 
ment to  this  effect  before  the  dllng  of  the 
criminal  complaint  and  Brown  testified  that 
all  he  said  waa  tbat  be  and  Talntor  were  to 
pay  the  private  attorneys,  half  and  half. 

Marshall,  though  not  onployed  by  Brown, 
"tfit"  that  he  was  working  in  tbe  interest  of 
his  client;  but  bis  only  connectl<m  with  the 
case  waa  to  call  certain  matters  to  the  at- 
tention of  the  proper  pobllo  official.  Metz 
was  uniAoyed  by  Sht^oian  and  his  activities 
were  on  behalf  of  his  client  Le  Fors  was 
acting  In  tbe  toterest  of  tbe  stock  assodatlona 
generally  and  signed  the  complaint  at  the 
suggestion  of  tbe  county  attorney. 

Oounty  Attorney  Buns  ton  teetifled  that  he 
acted  on  his  own  Initiative^  without  consult- 
ing or  advising  with  Brown  or  Talntor.  and 
only  after  a  careful  and  Ind^^^wt  investi- 
gation, and  determination  that  he  had  a  case 
calling  for  action  In  his  (^dal  capa<dty ;  and 
he  proceeded  In  tbe  matter  widiout  as  much 
as  advising  lenKmdflnts  that  be  i^oposed  to 
do  sa 

The  fact  that  respondents  employed  private 
counsel  in  the  case  might  Import  malice,  had 
they  been  Instrumental  in  procuring  the 
complaint  to  be  filed.  Undn  all  the  facta 
disclosed  In  the  record,  they  were  not  even 
consulted,  and  what  then  took  place,  after 
the  filing  of  the  comidalnt  is  not  matoial  to 
the  Issues  In  this  case. 

The  trial  court  had  the  opportunity  to  con- 
sider the  evidence  on  the  motion  for  Judgment 
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of  nonsnit  On  motion  for  (Ureeted  Tcrdlct 
and  agidn  on  motion  for  a  new  trial,  and,  In 
tbe  ligbt  of  fbe  fiicta  diacloaed  In  the  record, 
ve  And  no  enor  In  its  ndlngs  on  them  mo* 
ttone. 

Other  man  are  aadgned;  Dot,  as  appe- 
lant Adled  to  oonneet  Uie  reapondmta  with 
the  tautltntlai  of  the  proceeding  complained 
of.  It  la  not  necessary  Oat  they  be  considered. 

The  Judgment  and  «der  denjing  a  new 
trial  are  afBimed. 

Afflnned. 

BRAimiT,  a  7^  and  HOIiLOWAT  and 
HURLT,  JJ^  eonenr. 

COOPER,  tieing  abaant^  takes  ntf  part 
in  Urn  fcmgolag  dwrWen. 


6EBTATS  V.  BOUPBL  (No.  4408.) 
(Snpreme  Court  of  Montana.  Feb.  4, 

1.  Buonom  ^293(8)  —  Tsemioirr  as  to 

WBOX  torn  HOT  A  IXQAL  BUMTOIB  VOIBD  VOB 
AMiaSIBM. 

On  an  election  oontest,  whenenr  It  appears 
that  a  voter  was  not  a  legal  doctor,  uj  pei^ 
son  haTing  rcQulaite  knowledge  niaj  taatlfy  as 
to  the  penon  for  whom  he  voted. 

2.  EucnoHS  «Ei^8(4)  —  GnouicflxaifBu 
BvxDxircn  as  lo  whom  uvQiTAZiXinD  Torn 

TOIBD  n»  ADMmaiBLK. 

On  an  election  contest,  where  it  does  not 

appear  from  direct  testimony  for  what  candi- 
date an  unqualified  voter  voted,  tbe  fact  may 
be.  shown  by  circumstantial  evidence,  and  a  voter 
who  does  not  remember  for  whom  he  voted  may 
be  asked  for  whom  he  intended  to  vote,  on  the 
ground  that  It  Is  a  drcumstance  tending  to 
raise  a  presumption  for  wfaran  be  did  vote. 

8.  QLEcnoifs  «s»296(l)  —  Gtidbnoe  was- 
tkAinaa  finduo  that  unQUALiriBD  votes 

VOTBD  FOB  OONTMXAlfT. 

On  contest  of  an  election  to  tiie  office  of 
county  treasurer,  evidence  Md  to  warrant  die 
trial  court's  finding  that  an  unqualified  votra 
who  could  not  read  or  write  BngUah,  whose  bal- 
lot had  been  matked  by  one  o<  the  judges  of 
election,  voted  for  contestant 

4.  EuconoHs  ^»292— OBBnnoAis  or  blio- 
noH  pbhu,  uoib  evidbkcb  of  bight  to  or- 
rxoB  OAsnna  ^dbdbh  oh  cohixsxant. 
lOartificate  of  electioB  In  the  hands  of  one 
dectsd  to  the  office  of  county  treasurw  was 
prima  fade  evidflnce  of  hie  right  to  the  c^ce, 
and  contestant  aasnmed  the  burden  to  prove 
that  the  cmtsstoe  received  a  sufficient  number 
of  iH^al  votes  to  change  the  result 

K.  BLBontms  ^»803  —  Diolabatioh  or 

COUBT  HBABIHO  OCWTESt  THAT  It  CO  OLD  NOT 
DEIBBiaHB  rOB  WHOM  nUOAZ.  VOTES  WEBB 
CAST  XMAL  nHDUTG,  AHO  WOT  XEFUBAL  TO 

nno. 

On  contest  of  eleetioit  of  a  county  treaaurer, 
where  25  persons  in  a  certain  precinct  testified 
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they  voted  for  contestant,  who  had  received  on- 
ly 19  votes  aocordiuff  to  tbe  returns  and  bsIlotB, 
and  the  court  dedared  it  was  impoadble  to  de- 
termine for  whom  the  ill^al  votes  wwe  cast, 
such  dedaration  in  legal  effect  was  a  finding 
that  contestant  had  failed  to  prove  by  a  pre- 
ponderance of  the  evidence  for  whom  the  ille- 
gal votes  were  cast,  and  there  was  no  erroneous 
refusal  to  find. 

6.  ELBOnOHS  ^»80B(S>  —  IlOaOFBB  AWOB- 
TIOHHBNT  or  rLLBSAI.  VOTBO  FBBnrDICaHO 
OKtT  COnHBISB  HABmjas. 

On  contest  of  dection  as  county  treasarw, 
where  20  persons  testified  they  voted  for  eon- 
teatant  who  recdved  only  19  votes  in  the  pre- 
cinct  according  to  the  returns  and  ballots,  and 
th»  trial  court  found  contestant  had  failed  to 
prove  for  whom  the  illegal  votes  were  cast,  It 
became  its  duty  to  disi^ss  the  oontest  so  ffer 
as  it  involved  tihe  particular  votes  of  the  pie- 
dnct^  but  where^  instead  of  ddac  so,  it  appw> 
tiooed  the  Illegal  votes,  the  only  prejudice  was 
to  con  testes,  and  contestant  cannot  complain. 

7.  EVIDEHCB  ^=»68S  —  GBBDIBUJTr  OT  WIT- 
HBSS  QUESTION  FOB  TBIU  COOBC  BBAUHQ 
BIXOnOH  COHnST. 

On  contest  of  an  dection,  tbe  credlUIitT  <rf 
a  witness  ss  to  whom  he  voted  for  was  a  mat* 
ter  properly  to  be  passed  on  by  the  trial  court, 
which  was  not  bound  to  accept  his  testimony 
merdy  because  sworn  to. 

8.  Ooam        —  OmmzAHCB  wxxb  srATOn 


Costs  eo  nmnine  were  not  allowed  at  com- 
watm  law,  and  may  be  recovered,  if  at  all,  miy 
by  virtue  of  statatsb  so  that  to  recover  them  a 
party  most  comply  with  Uie  statute. 

9.  Oons  «=>203  —  Failvbs  to  ftlb  hxko- 

BANDUH  WTTHXH  TUCX  WAIVES  BIOHT. 

Failure  to  file  memorandum  of  costs  within 
the  time  prescribed  by  Rev.  Oodea,  |  7170^  op- 
erates as  a  waiver,  and  jnstifles  the  court  in 
striking  out  the  cost  bill. 

10.  Costs  <=»203  —  Mbhobahduic  sbbvbd 

AND  nUD  U3H  PBOnBLT  flBBlSBH  IBOK 

TILES. 

Where  in  an  election  contest  the  contestee 
on  April  2d  had  notice  that  flnHingf  favorable  to 
him  had  been  filed,  and  on  the  aame  date  con- 
testant filed  exertions  to  the  findings,  which 
were  disposed  of  on  April  8th,  despite  filing  of 
sudi  ezeepthms,  the  contestee  eouM  have  filed 
or  served  memorandum  of  costs  within  five  days 
from  April  2d,  and  where  he  did  not  -eerve  and 
file  the  memorandum  until  April  11th  and  12th, 
rcapecdvdyt  it  wo  ptoffttlj  atdAm. 

Appeal  from  District  Oourt,  Blaine  Coon- 
ty;  W.  B.  Bhoadeo,  Judge. 

Election  contest  by  Emll  3.  Gervala  against 
F.  M.  Bolfe.  Fr<HU  Judgment  for  contestee, 
and  an  order  denying  contestant  new  trial, 
he  appeals^  and  omtestss  aoss-^pssls.  Af- 
firmed. 


>Por  otliw  eaaw  we  same  topic  and  KBY-NUMUER  lo  all  Kqr-Nunb«red  DlCMta  and  Indexes 


Digitized  by 


Google 


900 


187  PACIFIC 


RBPOBTBB 


(Uimt. 


Nonli  A  Hard,  ot  Gnat  for  appd- 
Uat 

D.  O.  Eenyw,  of  Chinook,  and  Freonan  ft 
Tbelfm,  of  Great  Falls,  for  respondent. 

HOLLOWAY,  J.  At  the  seneral  election 
held  In  Novembcir,  1918,  XQmll  J.  Gorals  and 
V.  M.  Bolfe  were  rlral  candidates  f(Hf  .title 
cMlce  of  couhty  treasurer  of  Blaine  connty. 
The  canvassing  tKwrd  retnmed  that  BoUto  re- 
o^ved  662  Totea  and  Garvals  661.  A  eertiii- 
cate  of  election  was  Issued  to  BoUs,  and  this 
contest  was  tbmopnk  Instituted.  The  trial 
residted  In  a  jndtment  In  fkvor  of  Bolfi^  and 
Gerrais  appealed  ftom  Oie  Jndcmoiit  and 
from  the  order  denying  Um  a  new  trlaL 

The  contest  InToLves  only  the  Totes  cast 
In  two  precincts.  In  the  complaint  It  la  al- 
leged that  In  Wing  pradnct,  where  Gerrais 
received  7  votee  and  Rolfe  89^  6  peraoos  Coam- 
ing them)  who  were  not  regtstered  were  per- 
mitted to  Tote^  and  In  Ootmrg  ^ednct,  where 
Gervala  received  19  votes  and  'BoUe  29,  S 
persons  (naming  tibem)  who  were  not  regis* 
tared  were  permitted  to  vote,  and  that  all  of 
these  IS  votes  were  cast  for  Rolfe.  In  the 
answer  It  Is  admitted  that  the  13  persou 
named  were  not  registered,  that  they  voted 
at  tlie  election,  and  that  each  voted  fOr  a 
candidate  for  treasorer,  but  It  la  dwled  that 
tliey,  or  any  ot  them,  voted  fOr  Bolfe.  The 
conrt  found  that  of  the  five  Illegal  votes  cast 
in  Wing  precinct  three  were  cast  for  Gervala 
and  two  for  Bolfe.  Appellant  owcedea  that 
he  received  two  Illegal  votes  In  Wing  pre- 
cinct, but  complains  of  the  acUon-of  the  court 
In  diarglng  him  with  a  third — the  vote  of 
one  Piestraznskl,  who  could  not  read  or  write 
Engll^  and  who  was  asslated  In  marking 
bis  ballot  by  Charlea  Andascm,  one  d  the 
judges  of  election. 

Upon  ezamlnati(Hi  of  the  ballots  It  was 
ascertained  tliat  the  election  Judge  bad  failed 
to  make  tb^  Indorsement  required  by  section 
tS^,  Bevlaed  Codes,  and  that  the  ballot  could 
not  be  Identified.  Anderson  testified  that  he 
did  not  remember  for  whom  the  voter  voted, 
and  thereupon,  over  the  ol^ectlon  of  contest- 
ant, Plestraznshl  was  permitted  to  testify, 
and  be  testified,  that  Anderson  read  the 
names  on  the  ballot  to  him ;  that,  whenever 
the  name  of  a  candidate  for  whom  he  wi^ed 
to  vote  was  read,  he  placed  a  cross  before 
the  name;  that  he  had  known  Gervals  for 
five  or  six  years  and  wanted  to  vote  for  him; 
that  the  election  judge  told  him  where  to 
place  the  mark;  and  that  he  voted  for  Ger- 
vala. It  is  urged  that  this  evld^ce  was  In- 
competent, for  the  reason  that  the  wUness, 
having  testified  that  be  could  not  read,  could 
not  know  for  whom  he  voted. 

[1-S]  ^e  rule  is  established  that,  wboi- 
ever  it  appears  that  a  voter  is  not  a  legal 
elector,  any  i>erson  having  requisite  knowl- 
edge may  testify  as  to  the  person  for  whom 


be  voted.  IS  Oya  424.  Tbe  mle  is  likewise 
settled  that,  where  it  doea  not  ajiqpear  from 
direct  testimony  for  what  candidate  an  un- 
qualified voter  voted,  the  fact  may  be  shown 
by  circumstantial  evidence  (IS  Cyc.  425; 
Une  V.  Bailey,  29  Ifont  648,  75  Fac  191 ;  Mc- 
Grary  <hi  Elections,  |  49S),  and  that  a  voter 
who  doea  not  ranember  tor  whwn  he  voted 
may  be  asked  for  whom  he  Intended  to  vote, 
not  that  his  intratioii,  aa  an  indepwdent  fact; 
is  material,  but  on  the  groond  that  It  Is  a 
circumstance  tending  to  raise  a  presumption 
for  wh(Mn  he  did  vote  people  v.  Pease,  27  N. 
Y.  4S,  84  Am.  Dec  242).  We  think  the  evi- 
dence waa  competent,  and,  taUng  all  the  cir- 
cumstances into  cmaldwation,  that  the  conrt 
was  warranted  in  its  finding  that  Plestrazn- 
ski  voted  for  Gervala 

[4-1]  To  prove  the  allegation  of  bis  com- 
plaint reqiecting  the  votes  cast  In  Goburg 
prednct,  contestant  called  18  admittedly  legal 
votCTS,  each  of  wbom  testlfled  (hat  he  voted 
for  Oovals.  Gontestee  thai  called  the  8  per- 
sons who  were  not  r^cistered,  bat  who  had 
voted  In  that  pEednd^  and,  of  ttwaeb  7  testt 
fled  that  thej  voted  Cor  Oamla,  ana  me 
that  he  voted  for  Bolfe.  Hie  court  was 
ttwrenpon  ooofronted  with  the  antnnaloaa  sit- 
nation  that  25  persons  had  each  testUea  that 
he  voted  tor  Gerrais,  whereas  Gervals  re- 
ctf  ved  only  19  votes,  according  to  the  returns 
and  ballota.  The  court  dedared  ttat  It  vraa 
Impoestbla  to  determine  for  whom  the  Illegal 
votes  were  cast,  and  thereupon  ap^ied  the 
apportionment  nile  ai^nt>ved  by  this  conrt  in 
Heyfron  v.  Mahoney,  9  Mont  487,  24  Pac.  93, 
tS  Am.  St  Bepk  757.  Xt  Is  eameetly  insisted 
that  the  court  bad  no  right  to  refuse  to  flnd 
for  whom  the  illegal  votes  wtae  cast  merely 
because  the  evidence  concerning  the  fhct  waa 
in  conflict.  Hie  rale  contended  for  is  correct 
as  an  abstract  propositioci,  but  is  to  l>e  un- 
derstood as  subject  to  the  qoallflcatlan  that 
there  Is  sulUcient  evidence  to  Justify  a  flnd- 
Ing.  The  certificate  of  Section  in  the  hands 
of  Bolfe  was  prima  facie  evidence  or  Ms 
i^lht  to  the  office  (Sommers  v.  Gould,  53 
Mont  638, 166  Pac.  699;  9  B.  0.  L.  1162),  and 
contestant  assnmed  the  burden  of  proving 
that  Rolfe  received  a  sufficient  number  of  Il- 
legal votes  to  change  the  result  (St^ens  t. 
Nacey,  49  Mont.  230,  141  Pac  649).  It  can- 
not be  said  that  the  court  did  not  make  any 
finding.  The  legal  elEOet  of  Ite  stetemoit  la : 

"Hie  contestant  has  failed  to  prove  Ity  a  pr^ 
pondersnee  <iS  the  evidence  for  iriiom  tfw  ill» 
gal  votes  were  cagt." 

If  the  court  was  Justified  in  that  condn- 
slMi,  it  then  became  Its  duty  to  dismiss  the 
contest  so  far  as  it  involved  tbe  votes  of  Uo- 
burg  precinct.  However,  instead  of  doiag  bo, 
the  court  apportioned  the  Illegal  votes,  and, 
since  this  resulted  to  the  prejudice  of  BoUn 
only,  contestant  cannot  complataL 
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[7]  But  It  Is  argued  fbat  tbe  oonrt  orald 
not  liare  been  In  doobt  tUat  Orlnfdda  voted 
for  Rolfe,  since  Ids  testtmony  to  that  effect 
was  not  controverted.  The  credlbiUty  of  this 
witness  was  a  matter  peoD&ly  to  be  passed 
upon  by  title  trial  conrt,  and  a  court  Is  not 
bound  to  accept  a  fact  as  proved  merely  be- 
cause a  witness  swnrs  to  It  In  l>anlels  v. 
Granite  Bl-Metalllc  OonsoUdated  Mining  Co., 
56  Hont  — i  181  Faa  836,  wa  quoted  wltb 
ai^roval  as  follows: 

"It  ia  a  vlld  concdt'tiiat  anj  court  of  Jnitlce 
is  bound  by  the  mere  swearlug.  It  Is  swearing 
creditably  that  is  to  oonctode  its  Jndgmcnt" 

Bat,  if  we  assume,  tar  the  purpose  of  argu- 
ment, that  the  court  dwuld  hare  deducted 
this  one  vote  from  the  total  received  by 
Rolfe  in  Ooburg  precinct;  the  residt  would 
not  have  been  changed.  Contestant  was  able 
to  produce  only  18  qualified  electors  who 
voted  for  him;  eo  that  from  the  evidence  be- 
fore the  court  It  was  manifest  that  he  had 
received  at  least  one  Illegal  vote,  and  In  his 
proposed  findings  (74o.  12)  contestant  request- 
ed the  court  to  find  that  J.  C.  Doyle  <one  of 
the  voters  who  was  not  registered)  had  voted 
for  him.  mie  conrt  ml^t  have  deducted  one 
from  the  total  received  by  each  candidate  In 
this  precinct,  and  might  then  have  held  that, 
as  to  the  remaining  6  Illegal  votes,  contestant 
had  failed  to  prove  by  a  preponderance  of 
the  evidence  that  any  one  or  more  of  them 
had  been  cast  for  Bolfe.  The  result  would 
have  been  that  Gervals  received  657  and 
Rolfe  668.  Since  the  court  reached  the  same 
result  in  legal  eOTect,  the  method  employed  Is 
not  material  here. 

[8,  S]  There  Is  a  cross-appeal  by  Bolfe 
from  the  Judgment  In  so  far  as  It  denies  to 
him  the  right  to  recover  his  costs  incurred 
in  tbe  contest  proceedings.  Costs  eo  nomine 
were  not  allowed  at  ccmimon  law.  l^ey  may 
be  recovered.  If  at  all,  only  by  virtue  of  the 
statute,  and,  In  order  to  recover  ttiem.  the 
party  making  the  claim  must  comply  with 
the  statute.  Butte  N.  O.  Oo.  v.  Badmilovich, 
89  Mont  167.  101  Pac.  1078;  Barrick 


T.  BOIiFE  001 
p.) 

Porter,  SO  Mont  — >  184  VtLC  Z17.  It  baa 
been  generally  held,  under  a  statute  tfndlar 
to  OUTS,  that  a  failure  to  file  the  mMuoran- 
dum  within  the  prescribed  time  operates  as 
a  waiver  and  JustUes  the  court  in  striking 
oat  file  cost  bUL  15  C  J.  181. 

[10]  This  appeal  presents  the  single  qnes' 
tUm:  Was  the  mesmorandam  filed  wiQiln  the 
time  allowed  by  law?  Section  7170,  Bevlsed 
Codes,  provides  that  a  party  who  claims  his 
costs  must  deliver  to  tbe  clerk,  and  serve  on 
Uie  advwse  party  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court, 
a  memwandnm  of  the  items  of  costs,  etc  In 
McDonnell  v.  Hnfflne,  44  Blont  411,  120  Fsc. 
792,  this  conrt  detertnlnbd  that  tlie  decision 
ot  the  conrt  referred  to  in  the  sectl<m  above 
Is  the  findings  of  fact  and  condnsims  of  law 
made  by  the  court  and  filed  with  tbe  cl^k, 
and  that  the  party  claiming  costs  must  serve 
and  file  his  memorandum  within  five  days 
from  the  date  upon  which  he  has  notice'  thut 
the  findings  are  filed.  The  record  dlsdooes 
that  on  April  2,  1019,  Rolfe  had  notice  that 
the  findings  of  the  conrt  had  been  filed.  On 
April  11th  he  served  his  memorandum  ot 
costs,  and  on  April  Vith  filed  It  ntweafter, 
on  motion,  the  memorandum  was  stricken 
from  the  files.  It  is  further  disclosed  that 
on  April  2,  1918,  Gervals  filed  exceptions  to 
the  findings,  and  these  exfr^rtions  were  dis- 
posed of  on  April  8th.  Tfle  contention  Is 
made  that  the  filing  of  the  exceptions  to  the 
findings  operated  to  stay  proceedings  until 
such  exceptions  were  disposed  of,  but  this 
contention  is  without  merit.  There  was  noth- 
ing to  iwevent  the  filing  of  the  memorandum 
or  the  entry  of  Judgment  Immediately  after 
the  findings  were  filed.  Gans  &  Klein  Invest- 
ment Go.  V.  Sanford,  35  Mont.  295,  88  Pac. 
956.  Since  the  memMandnm  was  not  served 
nor  filed  within  five  days  from  April  2,  1919, 
it  was  prc^rly  stricken  from  the  files. 

Th^  Judgment  and  order  denying  Gervals 
a  new  trial  are  affirmed.  Tbo  Judgmoit  upon 
tbe  cross-ai^eal  of  Bolfe  U  attlrmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  MATTHBWS  and 
HUBI^,  JJ..  concur. 
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COBMBII^  T.  OBSAX  NOBTHBBN  BT.  00. 
etal.  (Now4S»D 

(Supreme  Oonrt  of  Hontaaa.   Fek  2,  1920.) 

1.  Dahaoxs  ^a»182(l^— |17,B00  nx  futul 
LOW  OF  xnunriHa  m  czoisam. 

|17,S0O  wu  excesilre  u  damacoi  for  In- 
jorr  to  the  eye  of  a  raUroad  .emi^oytf,  wbere 
It  appeared  that  the  employ^  was  67  yeara  old 
and  had  a  life  expectancy  of  only  10  years,  that 
he  waa  earning  $00  a  month,  and  had  earned 
no  more  diiring  the  preceding  five  yeari,  and 
that  the  injury  reeolted  in  the  partial  loae  of 
the  light  of  one  eye;  the  other  having  been 
destroyed  previoaaly.  ^ 

2.  Btidkhck  «»804— MoBTALirr  tabixs  ook- 

PKrxRT  IN  PEBSONAI.  ZZfJUBT  AOnon& 

Mortally  tables  are  competent  evidence  to 
aid  the  Jury  In  determining  the  probable  dura- 
tion of  the  life  of  an  injured  employ^  and  may 
be  used  to  aid  'them  in  comparing  his  earnings 
before  and' after  the  injury,  to  aacertaln  tiia 
amount  which  will  compensate  Um  for  his 
loH  by  reaaoB  of  impalrmant  of  hia  •unbif  ca^ 
padty. 

8.  Dakaou  ^jjQS  —  Bfuanas  or  daicagib 

FOB  PXBBONAL  mrVKT  OCOASIOffllfa  OffAB- 
UENT  or  EABHIKO  CAPAdTT  ITAnD. 

Where  the  eyesight  of  an  employ^  was  par- 
tially destroyed  in  an  aoddent.  his  damages 
should  be  fixed  at  soch  a  som  aa  will  probably 
oompensato  him  for  his  loss,  making  allowance 
for  any  diminution  In  his  earning  capacity 
which  may  be  due  to  causes  other  than  tbe  in- 
jury, such  as  advancing  age,  the  apparent  state 
of  his  health  at  time  of  injury,  bis  habits  of 
life,  the  iKiBsibility  that  he  mi^t  or  might 
not  have  been  engaged  in  continaooa  remmiera* 
tive  employment,  and  the  Uke. 

4.  Dahaoes  <»216(5>— iKOTBTTDnoif  UAKnra 

ANmriTT  TABXXB  ABBOLUTX  8TANDAKD  AS  TO 
1.06S  OF  EABNINOS  WAS  BBBomtOOS. 

In  an  employS'a  actitm  gainst  his  employ- 
er, a  railroad  company,  for  Injories  resoltlng 
in  the  partial  loss  of-  the  sight  of  one  eye,  an 
instmction  relative  to  the  nae  of  annuity  taUes 
In  determining  the  amount  of  dam^ea  to  be 
allowed  held  misleading  and  erroneoos,  as  lay- 
ing down  the  use  of  the  annuity  tables  aa  an 
abB<^te  standard  by  which  the  amonnt  of  re> 
covery  Cor  loss  of  earnings  should  be  fixed. 

5.  DaHAGBS  ^»i77— BviDEnCB  AS  TO  COST  OF 
FB0C1TBIN0  ATTBlTDAirT  FOB  BUND  ICAH  BBBO- 
HEOUB  IH  ABBBROB  OT  TOTAI.  BIiHTDBBBB. 

Where  a  railroad  employ^  sustained  an  In- 
joiy  reenlting  in  the  partial  loss  of  eyesight  of 
reinaining  eye,  evid^ce  that  it  woold  cost  $100 
a  montlt  to  provide  an  attendant  for  a  blind 
man  was  inadmissiUe;  plaintiff  not  being  to* 
tally  blind,  and  the  jury  being  therefore  re- 
quired to  speculate  whether  he  would  become  so. 

&  DAKAOBS  ^»1(K1— •AnBETOAHOB'  BBQUXBED 

WHBN  nmsr  hbsults  ih  total  blindness 

HAT  BB  OOHUDBBBD  IN  ASeBflBINO  DAMAeBB 
FOB  PBBSOIffAL  ZHJUBDEB. 

In  personal  injury  actions,  where  plaintiff 
has  become  totally  blind,  or  there  is  evidence 


tending  to  ahow  a  reasonable  probability  that 
the  injury  wHI  produce  tUa  result,  the  jury,  in 
asses^ng  damagea,  may  take  Into  eonstderation 
that  plalBtiif  irill  need  care  and  attentioQ  by 
others,  if  there  is  a  showing  of  reasonable  cer- 
tainty that  such  need  will  arise  and  when  it 
will  aria^  in  whldb  caae  the  amount  to  be  al- 
lowed rests  In  the  discretion  of  the  jury  un- 
der proper  iBstruedons, 

7.  ItABIBB  AUD  SBTABT  ^SatSSO  —  OOMMOB- 
LAW  BBMBDT  KEPLAOBD  BT  SEATim  BBAT- 
XNO  TO  BAILWAT  BHTLOTIB. 

The  purpose  of  the  Legislature  in  enacting 
Laws  Iftll,  c  28^  relating  to  injuries  to  rail- 
road employee,  was  to  substitute  for  the  benefit 
of  the  employ^  the  action  it  provides  for  in 
place  of  the  action  at  law,  in  view  of  Rev. 
Codes,  fl  6213,  ^4,  relating  to  the  replace- 
ment of  common  law  by  stotate. 

8.  Uastbb  abd  OEBTAnr  «s»258(l).  262(1)— 
FOBU  or  FLBADHrOS  UBDBB  atATDlB  bklat- 
TSa  to  BAILROAD  ElCFLOTis  STATED. 

Laws  1911,  e.  29,  rdating  to  railroad  em- 
ployes, does  not  change  in  any  particular  the 
form  of  the  statement  of  plalntiiTs  cause  of  ac- 
tion foom  that  at  common  law,  but  does  re- 
qdlra  an  tts  odisr  pleaAngs  to  be  formulated 
so  as  to  pressnt  His  Issnes  arislnc  upon  defens- 
os  peratttsd  by  It*  faplodhig  the  nrntter  whfdi 
msy  be  allsgsd  In  mitigatloB  oC  dsauges. 

9.  Teial  •=»j^(ll>— InffTBnonoNS  nor  bas- 
ed OH  ETIDEKCB  ABE  PSOFKBLT  BETUSED. 

In  a  railroad  employe's  action  for  injuries 
under  Laws  1911,  c;  29,  it  was  not  error  to  re- 
fuse an  instruction  that  the  burden  of  the  Is- 
sue of  contributory  ne^lgence  is  on  plaintiff; 
there  being  no  evidence  of  o<aitEDMitory  negU- 
genoa  in  any  respect. 

10.  NEaLiaxncE  <^122(3)  —  Urdkb  btatdtes 
xAKina  ooktbibutobt  HEauoEncB  pab- 

TIAL  DimfSB  BTTBDEIf  OF  PROOF  IB  ON  DE- 
FENDANT. 

In  a  personal  injury  action  by  a  railroad 
employe  under  Laws  1911,  c.  29,  declaring  a 
rule  of  comparative  negligence,  since  contribu- 
tory negligence  is  only  a  partial  defonse.  which 
must  be  pleaded,  in  view  of  Rev.  Oodea,  i 
QSOO,  the  burden  of  proving  contribntory  negli- 
gence remains  town  defendant;  the  statute  not 
chan^g  tiie  rule  In  sudi  reapect 

11.  DaKAOBS  «=»206(8)— iNSIBtTOIXOnS  BELA- 

tive  to  phtbioal  examination  fbopeblt 
bbfdsbd  waxbb  ho  biobt  to  book  bzamx- 
batior. 

In  a  railroad  employe's  setint  for  Injuries 
to  his  eye,  where  plaintiff  had  refused  to  sub- 
mit to  a  physical  examination  in  the  presence 
of  the  jury,  an  instmction  that  such  refusal 
might  be  considered  by  the  jury  and  given  such 
weight  as  they  might  deem  proper  was  proper- 
ly refused;  defendant  having  no  rii^t  to  d^ 
mand  soch  examination. 

13.  BCABIBB  AITD  0BBTABT  •sa204(l>— AbBUXP- 
TIOB  aw  BUK  or  XABtSB'S  RXOLXOBHOB  HO 
SBFBHn  UHDBB  8TATD1B. 

In  a  railroad  employes  action  tbr  Injuries 
by  the  breaking  of  a  stud  bolt,  on  a  gas<dine 
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ensine,  unmiptlon  of  riak  wu  mumdlabla  w 
a  defease;  it  appewinc  that  the  e<mditlon  of 
the  ensine  was  dae  to  def  endavt'i  nesUcence  In 
f  ailins  to  make  proper  repairs,  in  view  of  Lavs 
1911,  c.  28^  1  8,  proTidbiff  that  risks  arlstnc  by 
an  empIOTer's  nei^igence  ihall  not  be  deemed 
to  be  assumed. 

13.  Mabtxb  and  BKBTAitrr  «sa&88(lQ)  —  As- 
sumption or  BISK  BT  BUC&EHIKO  HI  XU- 

VLontmtrt  QUEsnon  Tora  rust. 
In  a  railroad  employe's  action  tor  Injuries 
due  to  the  breaking  of  a  temporary  stud  bolt 
on  a  caaoline  enginet  if  It  be  assumed  that 
Laws  19U,  c  29,  does  not  apply,  whether 
plaintiff  aasnmed  the  risk  by  remaining  in  the 
empl<vment  ovar  two  mtmtts.  although  no 
proper  repairs  were  mads,  was  for  tin  iory. 

Appeal  District  Court,  HnaselSbell 

County;  Qea  P.  Jones,  Judge. 

ActliBi  by  William  D.  Ootndll  acainst  the 
Gt«at  Nortbem  BaOway  Oompany  and  an- 
cOwr.  S'i«n  a  JndgaKnt  for  idalntiff  and  a 
doilal  of  a  mw  trial  daftmdante  appeaL 
Reversed  and  rcananded. 

Veaaey  ft  Veaxey,  of  Great  Falls,  for  appel- 
lants. 

B.  m  Enterline.  of  Billings,  and  0.  J.  Jef- 
frie^ of  Jtoundap,  for  re^HHidait 

BBAliTLT,  a  J.  Plaintiff  bavlng  raoow- 
ed  a  Judgment  in  the  district  eonrt*  defend- 
ant has  appealed  tbwefmn  and  torn  an 
order  denying  his  motion  for  a  new  trial 

For  sane  fire  yean  prior  to  Febmary  0, 
191^  plaintiff  liad  been  in  tb»  emiOoy  oi  the 
defendant  railway  company  (referred  to 
hereafter  as  the  company),  as  an  angineer 
operating  a  stationary  gaaolioe  engine  to 
furnish  power  for  hoisting  coal  into  the  coal 
docks  of  the  company  and  for  pumping 
water  into  its  water  tank  at  Oushman  sta- 
tion, In  Musselshell  coxmty.  The  defendant 
Hudgln  was  employed  in  the  capacity  of  a 
pump  repairer,  it  was  his  duty  to  inspect 
and,  when  occasion  required,  to  repair  die 
gasoline  engines  of  the  company  at  Oush- 
man and  other  stations  along  Its  line  of  rail- 
way. The  Igniter  or  device  used  to  produce 
combustion  adopted  by  the  manufacturer  of 
the  Fairbanks-Morse  engine,  the  type  in  use 
at  Cushman  station,  is  provided  with  a 
heavy  steel  plate  elliptical  in  shape,  whldi 
fits  over  the  aperture  in  the  head  of  the 
cylinder  through  whidi  the  device  is  insert- 
ed and  is  held  in  place  by  two  steel  stnd 
bolts.  These  are  made  of  cold  rolled  steel 
and  are  threaded  throughout  their  entire 
length.  The  device  la  adjusted  for  service 
aa  follows :  Tlie  bolts  are  screwed  Into  holes 
sank  in  the  face  of  the  cylinder  which  are 
properly  threaded  for  that  purpose.  The 
plate  of  the  igniter,  being  provided  wltb 
holes  to  correspond  with  those  In  the  cylin- 
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der.  Is  aUived  over  the  projecting  ends  of  the 
bolts  and  screwed  tight  to  the  tece  of  tlie 
cylinder  by  hexagonal  nats,  a  gasket  of  the 
same  size  as  the  i^te  being  first  placed  be- 
tween Oie  plate  and  the  cylinder.  Hie  of- 
fice served  by  the  gasket  la  to  prevent  the 
escape  of  gas  between  the  plate  and  the  face 
of  the  cylinder,  and  to  retain  the  full  force 
of  the  explosions  in  the  cylinder.  The  gaa- 
fcet  ordinarily  used  Is  made  of  asbestos  felt 
papw  covered  with  thin  sheets  of  copper  or 
Interwoven  with  copper  .wires.  The  plates 
or  wires,  as  the  case  may  be,  strengthen  the 
paper  so  that  it  wQl  not  go  to  pieces  and  be 
blown  out  by  the  force  of  the  explosions. 
At  the  time  of  the  a'cddent  out  of  wbhdi 
this  action  arose,  the  plaintiff,  having  at 
hand  none  of  Uiese  gaskets,  was  using  others 
made  of  the  f^t  paper  as  a  temporary  sub: 
atitate.  It  was  a  part  ctf  the  plaUitiff*s 
doty  to  remove  tlie  Igniter  from  time  to,  time 
to  dean  the  spark  points  and  to  make  re- 
pairs upon  the  engine  with  the  material  be 
liad  at  hand,  when  occasion  demanded  and 
Sidgfn  was  not  proemt  nils  frequently 
required  rapUcanent  of  the  gasket,  because 
It  would  go  to  pieces  whoi  the  idate  was  re- 
moved. On  November  20,  IQIS,  one  of  the 
stnd  bidts  vas  broken.  Plaintiff,  having  no 
other  toe  vae,  substltnted  temporarily  a 
.wroogbt-iron  machine  bolt  with  a  round 
head.  This  was  Umger  than  the  stnd  bolt 
The  plaintiff  used  metal  Crashers  to  take  upi 
the  extra  space  between  the  head  of  the  bolt 
and  the  platen  to  enable  him  to  scr^  the 
bolt  tU^t  80  Oat  it  would  hold  the  Igniter 
In  placsL  To  do  Qiis  it  was  neoessary  to  use 
an  alligator  wrench,  because  the  one  furnish- 
ed tar  ordinary  use  would  not  take  ludd  of 
the  bead  of  the  bolt  A  short  time  after 
these  repairs  had  bea  made,  the  defmdant 
Hudgln,  who  happoied  to  ccnne  to  Cushman 
statl<m.  examined  the  engUe  to  ascertain 
whether  it  was  in  repair.  He  assnred  the 
plaintiff  that  it  was  safe,  at  the  same  time 
promising  him  that  he  would  furnish  another 
bolt  to  take  the  place  of  the  madiine  bolt. 
Plaintiff  had  some  time  before  asked  him 
for  a  supply  of  gaskets.  Hudgln  did 
not  thereafter  furnish  a  bolt,  though 
the  plaintiff  several  times  rcQueeted  him  to 
do  BO,  and  though  he  knew  that  in  the  con- 
dition It  then  .was  the  oigine  was  not  safe ; 
nor  did  he  furnish  the  gaskets.  The  machine 
bolt  frequently  worked  loose  and  permitted 
the  gas  from  the  explosions  to  esc^e. 
The  plaintiff  allies:' 

"That  on  the  6th  day  of  Fdimary,  1916,  and 
while  the  plaintiff  was  in  the  employ  of  the 
defendant  Great  Nortbem  Railway  Company  In 
the  capacity  aforesaid,  and  while  ninnhig  and 
operating  said  gasoline  engine,  the  said  igniter 
in  the  head  of  said  engine,  suddenly  and  with- 
oat  warning,  and  by  reason  of  the  dangerons 
and  defective  condition  thereof  as  aforesaid, 
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and  by  reaaon  and  owing  to  the  nej^ictnoe  and 
carelesBoesi  of  the  defendants  in  fdUnf*  neg- 
leeting,  and  omitting  to  furniah  and  nipply 
tho  aaid  proper,  suitable,  and  aecessarr  reiudn 
for  aatd  gasoline  engine,  and  In  carelessly  and 
negligently  failing,  n^lecting,  and  omitting 
to  repair  the  same,  became  loose  and  the  gas- 
ket therein  blew  out,  thereby  throwing,  with 
great  force  and  vi<d«nce,  pieces  of  asbestos, 
sparky  and  other  material  upon  and  against 
^aintiirs  head,  face,  and  body,  thereby  cutting, 
lacerating,  bmiiring,  wovndlng,  buniing,  and  in- 
Joring  plaintiff's  head,  face,  left  eye,  and  body." 

It  Is  further  alleged  that  from  tb»  Injury 
so  recelTed  the  eight  of  plaintiff's  left  «ye 
became  and  hag  remained  blurred  and  al- 
most wholly  destroyed;  that  he  has  been 
compelled  to  undergo  sereral  <^ratioiis  to 
obtain  relief  fnmt  the  extreme  pain  suffered 
by  reason  of  the  Injury ;  that  he  will  finally 
loee  the  sight  of  his  eye  entirely ;  and  that 
he  has  become  incapacitated  to  do  any  work, 
wboreby  his  earning  power  has  beoi  entire- 
ly destroyed. 

The  defendants  deny  all  -the  auctions 
In  the  complaint  Imputing  negligence  to  them, 
or  either  of  them,  and  allege  as  defensee  that 
plaintiff  was  gull^  <rf  contributory  n^U- 
gence,  that  be  assumed  the  risk,  and  that  his 
injury  was  due  to  the  fault  ot  his  fellow 
servants. 

The  verdict  was  for  the  sum  of  917^!00. 
One  of  the  grounds  of  the  notion  for  new 
trial  was  that  this  verdict  was  so  excessive 
as  to  Shaw  that  It  vras  givrai  under  tbe  In- 
flneoee  of  passion  and  prejudice.  In  deter^ 
mining  the  motion  the  trial  judge  expressed 
the  opinion  that,  while  the  Jury  bad  not  been 
inflnmioed  by  passion  and  prejudice,  their 
award  was  excesslre  to  the  amount  of  96,600, 
and  ordered  a  new  trial  unless  tbe  plaintiff 
lUkoald  consent  that  the  verdict  and  Judg- 
moit  be  reduced  by  this  amount.  Tbereaptm, 
tbe  pi^intl*^  having  given  bis  consent,  Ibo 
reduction  was  made  and  tbe  Jndibnent 
amended  accordingly.  Counsel  Insist  that 
the  court  «Ted  In  not  granting  tbe  motion 
without  condition, 

11]  The  evidence  discloses  that  the  plain- 
tiff  bad  lost  the  sight  of  bis  right  eye  many 
years  before  the  aoddeat;  that  bis  <mly  In- 
jury was  a  partial  loss  ot  the  sli^t  of  his 
left  eye  and  ttie  Incidental  pain  and  suffer- 
ing consequent  to  sncb  an  Injury;  that  he 
was  67  years  of  age  and  had  an  expectancy 
of  life  of  only  10  years;  that  be  was  earn- 
ing at  that  time  $50  per  month;  and  that  for 
the  five  preceding  years  be  had  earned  not 
to  exceed  an  average  of  this  sum  per  month. 
Under  these  circumstances  we  Uiluk  the 
verdict  was  much  In  excess  of  just  compen- 
sation for  the  Injury.  Assuming  that  plain- 
tiff should  live  for  tbe  full  period  of  his  ex- 
pectancy of  life,  retaining  his  capacity  for 
service  in  the  same  or  other  equally  remun- 
erattve  employment  unimpaired,  and  that 


the  course  of  his  emplt^ment  would  not  be 
Interrupted  by  sldmees  or  other  cave,  tbe 
gross  amount  of  his  earnings  for  the  «it1ro 
period  (HF  his  expectancy  of  Ufe  would  be 
$6,000,  without  any  reduction  In  considera- 
tion of  his  baring  the  present  use  of  this 
sum  Instead  of  his  having  it  paid  to  him  in 
dtferred  monthly  Installments.  In  addition 
to  this  be  was  awarded  $ll^iOO  for  pain,  suf- 
fering, etc.  The  two  sums  together.  Invested 
at  interest  at  the  rate  ct  6  per  cent  per  an- 
num, would  enable  him  to  secure  an  Income  of 
nearly  double  the  amount  of  his  gross  annual 
earnings,  and  at  his  death  to  leave  the  prin- 
cipal to  descend  to  his  heirs.  Even  the  sum 
to  which  the  trial  court  reduced  the  award. 
Invested  at  the  same  rate  of  interest,  would 
secure  an  annual  income  greater  than  the 
amount  of  his  gross  earnings.  In  the  ab- 
sence of  evidence  disclosing  unusual  pain 
and  suffering  by  plalntUt  and  outlay  for 
medical  and  surgical  treatment  (and  there 
Is  no  evidence  on  this  point),  we  think  tbe 
amount  awarded  to  him  might  properly 
have  been  further  reduced.  The  office  of 
Juries  In  such  cases  is  to  compensate  fhe  liv- 
ing plaintiff  for  the  loss  sustained  by  him, 
and  not  to  oidow  his  heirs.  We  are  of  the 
oplnlcm,  however,  that  tbe  excesstvenesa  of 
the  award  Is  attributable  to  miscalculation 
by  tbe  Jury  under  the  instruction  submitted 
to  them  rathw  than  to  feelings  of  passion 
and  prejudice.  This,  we  think,  wiU  be  appar- 
ent when  we  consider  the  thfltmctlon  as  to 
tbe  use  the  Jury  might  make  of  annuity  and 
mortality  tables  In  determining  tbe  amount 
they  might  allow  plaintiff  to  cover  the  wages 
of  an  attmdant,  in  wmnectlon  with  the  evl- 
doice  Ml  that  subject,  in  case  he  should  lose 
the  sight  of  Ms  eye  entirely.  In  this  con- 
nection ttie  court  submitted  to  tbe  Jury  tbe 
following  instruction: 

"If  you  find  for  the  plaintiff,  and  should  fur- 
ther  find  that  the  capadty  of  the  plaintiff  to 
labor  or  earn  money  has  been  reduced  by  rea- 
son of  hb  injuries,  you  should  award  him  sodi 
sum  on  that  account  as  will  perckase  an  an- 
nuity equal  to  the  difference  In  the  amonnt  he 
could  earn  annually,  in  view  of  his  injories,  and 
the  amount  he  could  have  earned  annually  were 
it  not  for  his  injuries,  taking  into  consideration, 
however,  the  dimiDation  of  bis  earning  capac- 
ity due  to  causes  other  than  the  injury  itself, 
such  as  advancing  age,  the  apparent  present 
state  of  plaintlfl'B  heaJtfa,  the  apparent  per- 
manence or  lack  of  pennaneaee  <tf  his  ffisebtl- 
Ity,  his  habits  of  life,  and  the  possibility  that 
bis  employment  would  have  been  continnoiu, 
and  the  like."  i 

Nowhere  else  In  tbe  Inatructlonfl  was  this 
subject  adverted  ta    Counsel  tat  tbe  de- 
fendants objected  to  tbe  giving  of  tbe  ln>  , 
structlon  on  tbe  grounds  (1)  that  It  laid 
down  an  absolute  standard  by  which  tbe  Juiy  > 
were  required  to  fix  the  amount  of  recovery  I 
for  loss  of  earnings,  and  ^  that  it  authcw'  ; 


Digitized  by 


Mont)  OOBKELL  T.  GREAT 

(IIT 

Ized  a  recovery  of  tbe  fall  amount  of  such 
anniiit7,  even  thongb  the  Injury  was  caused 
In  part  by  plaintiff's  ccmtrlbutory  negUgrace, 
and  did  not  permit  any  dlmlnntloii  by  the 
jury  of  this  amount  tn  proportim  to  tbe  neg- 
ligence attributable  to  blm. 

Tbe  Instmction  was  taken,  snbstanttally, 
from  the  case  of  Moyse  v.  Northern  Pacific 
Ry.  Co..  41  Mont  272,  108  Pac.  1062;  the 
only  addition  made  to  the  one  there  con- 
sidered being  a  more  particular  enumeration 
of  the  conditions  to  be  taken  Into  account 
by  the  Jury  In  connection  with  the  mortality 
and  annuity  tables  In  fixing  the  amonnt  of 
damages.  Counsel  for  the  plaintiff  insist 
that  this  court  erpressly  approved  the  in- 
struction as  given  In  that  ce^e.  A  careful 
reading  of  the  opinion  In  its  entirety  will 
demonstrate  that  counsel  are  In  error.  The 
court  did  say  that,  as  an  abstract  statement 
of  the  law,  no  fault  was  to  be  found  with 
the  Instruction,  but  proceeded  to  point  out 
that  In  other  InstmctlonB  given  in  connection 
with  It  the  trial  court  carefully  called  the 
attention  of  the  Jury  to  the  other  conditions 
in  evidence  which  they  should  consider,  and 
the  use  they  might  make  of  these  tables,  at 
the  same  time  telling  them  that  these  should 
not  be  taken  as  an  absolute  standard  for 
their  calculations,  but  should  be  used  by 
them  as  a  guide  only,  so  far  as  the  facts  dis- 
posed by  the  evidence  corresponded  t6  those 
from  which  tbe  tables  were  compiled.  Ttx& 
conclusion  was  reached  that  tbe  InstructlOTS 
on  the  subject  as  given,  taken  together,  em- 
bodied tbe  rule  which  had  theretofore  been 
annonnoed  by  this  eoort  in  RoUnaon  v.  Hde- 
na  light  &  Railway  Co,  38  Mont.  222, 90  Pac 
837,  and  the  otlier  eaees  dted.  A  careful 
examination  of  the  (4;^nI(m  would  have  made 
it  clear  tliat  this  court  merely  beld  the  in- 
atmction  not  '"^■^Wid'ng  when  read  In  con- 
nectlon  with  the  other  Instructlona  which 
explained  or  limited  the  probative  force  the 
Jury  should  give  to  this  character  of  evi- 
dence. 

(2, 1]  Mortality  tables  are  competent  e^ 
denoe  to  old  the  Jury  in  detennlning  tbe  prol^- 
able  duration  of  i^Intiirs  life,  and  hence 
to  aid  them,  by  comparing  his  earnings  be- 
fore and  after  the  injory  complained  of,  to 
ascertain  the  amount  which  will  craipenaate 
him  for  hls  loss  by  reason  of  tbe  impairment 
of  his  earning  capacity.  If  tbe  Impairment 
la  permanent,  the  loss  will  continue  through- 
out Uf^;  and  hence  bis  damages  should  be 
fixed  at  sudk  a  sum  as  will  reasonably  com- 
pensate him  for  his  loss,  maldng  allowance 
for  any  diminution  In  bis  earning  capacity 
which  may  be  due  to  causes  other  than  the 
Injury,  sudh  ae  advancing  age,  the  apparent 
state  of  his  health  at  the  time  of  the  Injury, 
his  habits  of  life,  tbe  possibility  that  he  might 
or  might  not  have  been  engaged  In  eontla- 
UOU8  remunerative  employment,  and  the  like. 
Even  with  the  aid  of  these  tables,  therefore^ 
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the  finding  of  the  jury  must  necestartly  be 
based  upon  considerations  more  or  less  spec- 
ulatlve  In  character,  and  they  must  be  left  to 
exercise  their  discretion  unlimited  by  any 
fixed  standard;  for,  as  we  said  in  Jones  t. 
Shannon,  SQ  Mimt.  225, 176  Pac  882: 

"There  is  no  standard  of  measurement  by 
which  to  determine  the  amount  of  damages  to 
be  awarded  other  than  the  Intelligence  of  the 
jnry,  made  np  of  impartial  men  governed  by  a 
sense  of  Justice.  To  tbe  jury,  therefore,  is 
committed  the  exdnalve  task  of  examining  the 
facts  and  drcumstancM  of  each  case  and  val- 
uing the  injory  and  awarding  compensation  in 
the  ih^e  of  dsuages." 

To  the  same  effect  is  tbe  statunent  in 
White  V.  Chicago,  M.  &  St  P.  'By.  Co.,  49 
Mont  419,  143  Pac.  561.. 

The  office  served  by  annuity  tables  is  to 
furnish  the  Jury  a  basis  by  whitih  they  may 
ascertain  the  sum  in  cash  which  will  be  deem- 
ed adequate  omnpensatlon  for  the  loss;  In 
other  words,  a  basis  by  which  the;^  may  as- 
certain tbe  preset  worth  of  the  several  sums 
which  would  otherwise  have  been  received  ' 
by  blm  In  the  form  of  deferred  payments  and 
the  earning  power  of  money  in  the  general 
community  in  wbl(^  the  injury  occurred. 
These  tables  are  based  upon  calculations  by 
Insurance  companies  as  to  the  rates  at  whldi 
they  may  safely  s^  annuities;  the  selling 
price  being  dependuit  upoa  the  prevailing 
rate  of  Interest  in  that  general  locality — the 
higher  the  rate,  the  cheaper  the  price  at 
which  an  annuity  may  be  sold.  As  In  the 
case  of  mortality  tables,  the^  cannot  be  ac- 
cepted as  an  abB<riute  basis  for  this  pur- 
pose, but  only  as  a  guide  to  the  Jury  In  the 
exercise  of  an  Intelligent  discretltHi  in  de- 
tensinlng  the  final  result  When,  therefore, 
these  tables  have  been  admitted  in  evidence, 
as  they  were  here,  the  court  Aould  not  In 
Its  instructions  leave  the  Jury  to  Infer  that 
they  are  to  serve  as  an  obstAute  standard. 

[4]  At  the  settlement  of  ttie  Instradlfnis 
counsel  for  the  d^^ndants,  besides  objecting 
to  the  Inatroctton  as  above  stated,  offered  <me 
whldi*  whUe  not  as  dear  and  ei^dt  as  it 
ml^t  have  been,  stated  generally  the  office 
of  this  character  of  evidence.  Tbe  court  re- 
fused to  give  it,  tbm  leaving  the  jury  to  infer 
tbat  ttey  were  at  Ulwr^,  If  they  chose,  to 
regard  the  tables  as  furnishing  an  authorised 
and  d^lnite  standard  by  triilch  they  ml^ 
fix  their  award.  Upmi  the  evidoice  it  was 
a  controvm^  questlcm  as  to  wliat  the  ex- 
tent of  the  Injnry  was.  The  Instruction, 
standing  alone  and  without  explanation  or 
limitation  in  its  application  by  any  other, 
was,  in  our  opInl<m,  misleading,  and  therefore 
prejudicially  erroneous. 

[K]  We  may  property  notice  here  tbe  evi- 
dence referred  to  alK>ve,  touching  the  expense 
plaintlfl  might  be  required  to  incur  to  se- 
cure an  attmdant  Dr.  I^wls,  called  as  an 
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expert  wlteeu  bj  tike  plaintiff,  testifled  u  to 
the  oondltl(Hi  of  jdAintUTi  eye  at  the  time  of 
the  trial,  and  expressed  tike  oplnicn  that  the 
Injury  was  jtermanent  and  ooold  not  be  reme- . 
died  or  cared  hj  medical  treatment  Being 
asked  if  he  was  fiunUlar  with  the  cost  of  pro> 
curing  an  attradant  to  care  for  a  Ulnd  man, 
and  harlng  answered  In  the  affirmatlTe,  be 
was  then  permitted  to  state,  over  the  objection 
of  the  defendants,  that  It  would  cost  flOO  per 
month.  Objectloo  to  this  evidence  on  the 
gnnmd.  among  others,  ttiat  it  was  incompe- 
tent and  Immaterial,  was  overraled.  The 
ruling  was  wnmeoas.  nioogh  at  the  ttme  oC 
the  trial  the  tIsIob  of  plalnttiTa  ejs  was  par- 
tially (risscured,  it  was  dear  enon^  to  enable 
him  to  care  for  himself  and  to  go  where  he 
diose  wlttaoat  attendanoe.  Dr.  Lewis  had 
also  expressed  the  opinion  that  the  cause  of 
the  defeetlTC  oondltkn  was  hemorrbage  of 
the  Tltreons,  prodnoed  by  the  acddent,  and 
that  a  recarruioe  of  It  would  lUcely  prodnoe 
total  bUndneas.  On  this  subject,  howerer,  he 
expressed  no  otlier  <qtoloa.  Whether  or  not, 
therefore,  plaintiff  would  error  need  an  at^ 
tendant  «aa  left  to  be  inferred  by  the  Jnry. 
not  from  fticta  or  oplnlfHis  In  the  oTldence 
tending  to  show  a  reasraiaUe  probability  that 
total  Mindne—  would  be  the  result,  but  al- 
togetiier  as  a  matter  of  specolatUm  as  to 
irtiat  might  or  might  not  occur  In  the  future. 
Fnm  this  point  of  riew  the  oTldenoe  was 
Incompetoit  It  was  also  prejudidal.  for  tt 
named  a  definite  sum  which  the  Jury  might 
add  to  tbo  amomtt  awarded  ft»  otiier  tie- 
menta  of  damage^  and  doabttess  tbay  made 
it  the  baalB  of  their  flndlnga  In  this  behalf. 

[I]  In  a  case  in  whidt  the  ^alntlff  bas 
become  totally  blind,  or  there  ta  evidence 
tiding  to  show  a  reasonable  probability  that 
the  injury  will  produce  this  reault,  it  Is 
con^toit  for  the  jury,  In  assessing  tbe  dam- 
ages, to  take  into  cmslderatUm  the  fact  that 
be  will  need  care  and  attention  by  others, 
if  there  Is  evidence  showing  with  reasonable 
certainty  that  Bucli  need  will  arise  and  when 
It  will  arise.  BeU  v.  Milwaukee  Ry.  &  L. 
OOw.  160  Wis.  406,  1T2  N.  W.  791.  Bven  so, 
the  amount  they  should  allow  In  this  bdialf 
rests  in  their  discretion  under  pn^^v  In- 
BtractloQS.  In  our  opinlwi,  the  excessive 
amount  of  the  verdict  is  to  be  aoooonted 
for  in  part  by  the  admission  tjt  tills  evidence. 

There  seems  to  have  t>een  some  cdnfusdon 
in  the  minds  of  the  conrt  and  counsel  as  to 
whether  this  actloD  was  brouglit  and  was 
triable  under  the  statute  (Iawb  of  1911,  c. 
29),  or  was  an  actl<n  at  common  law.  The 
statute  is,  in  substance,  a  copy  oC  the  fed- 
eral  Employers'  liability  Act,  as  it  stood 
prior  to  the  amoidment  of  1910  &6  Stat,  at 
lArge,  65  [U.  S.  Oomp.  St  U  6667-8665D. 
Hall  T.  Northern  Pac  Ry.  Oo..  56  Mont  — . 
186  Pac,  840.  Sectitm  1  of  the  act  de^darea 
the  railway  conytany  liable  to  the  envloyA 
for  any  injury  received  by  him  tbrough  the 


negligence  of  any  cAoer  or  ottier  einploye 
engaged  In  the  operatloa  oC  tbe  railway,  or 
where  the  injury  occurs  by  reason  ot  any  de- 
fect or  insufllrfency  of  any  engine,  car,  or 
ottter  AmiiMoab.  In  case  of  tbe  deatb  of  the 
employe,  instantaneous  or  otherwise,  the 
liability  ceases  excci>t  as  to  tbe  personal  rep- 
resentative for  tbe  benefit  of  the  members  of 
the  family,  or  to  tbe  parents,  or  to  the  next 
of  kin  who  ace  dependent  upon  him.  ,Sec- 
tiosx  2  abolishes  the  Aeteama  ot  coatrlbutory 
negligence,  and  merely  makes  such  negligence 
on  tbe  part  of  the  employft  a  matter  which 
may  be  shown  In  mitlgatloQ  of  the  damages. 
In  addition,  it  dedarea  that  the  enqdoyA 
shall  not  be  held  guilty  of  contrtbatory  neg- 
ligence in  any  case  where  the  employer  baa 
vlcdated  any  provision  of  law  enacted  for  the 
safety  of  employte,  whlcli  faaa  oontrlbated 
to  tha  Injury  or  deatb  of  tbe  anptoyC  Sec- 
tion 8  aboUshes  the  detenee  of  asaumptioa 
of  risk  in  any  case  when  the  dangerous  con- 
ditlon  out  ot  whidi  the  injury  baa  arlaa 
ta  due  to  the  negUg^me  oC  tbe  enqili^w.  Sec- 
tion 4  declares  null  and  void  any  contract 
rule,  or  regulation,  tbe  purpose  <«■  Intait  of 
which  is  to  enable  tbe  employer  to  exempt 
itself  from  llablllty  oeated  by  tbe  act 

C7]  dearly,  tha  pupoae  oC  tbe  Leg^Ulatare 
in  enacting  fbls  atatnte  was  ttf  anfaatltate  fbr 
the  benefit  of  the  employft  of  a  railway  com- 
pany tlie  acUoa  it  pnxvidea  far  in  plaoe  of 
tbe  acUoo  at  commnn  law,  and  at  flw  aanie 
timsb  In  case  oC  liia  death,  to  create  a  new 
cause  at  action  in  finrar  oC  tbe  d^oideute 
named  for  the  pecuniary  loaa  snflared  by 
tbem.  Hall  v.  Nortbom  Paa  By.  Go.,  aupra ; 
Michigan  Coitral  B.  B.  Oa  v.  Vreeland,  227 
U.  S.  SO,  S3  Sup.  Ot  192,  57  Ll  Sd.  417,  Ann. 
Cas.  1914C,  176;  St  Louis.  I.  H.  &  S.  B.  Co. 
V.  Oraft  287  U.  a  684,  85  Sup^  Ot  704,  59 
L.  Ed.  1100.  Its  provlslMis  cover  the  wh<^e 
subject  ot  the  liability  of  railway  companies 
for  injury  to  w  death  of  an  employe,  wheth- 
er caused  by  tbe  negligence  of  an  agent  who 
occupies  the  poeitlon  of  a  vice  ivincipal  or 
of  any  otber  employ^  If  there  were  any 
doubt  upon  tbe  subject  this  would  bo  set 
at  reat  by  sections  6218  and  6214  of  tin  Be- 
vised  Codes,  which  dedaxe: 

Section  6213:  *^  this  stete  tiiere  Is  no  com- 
mon law  in  any  caae  where  the  law  U  declared 
b7  the  Gode  or  other  stetute." 

Section  6214:  "The  Gode  establishes  the  law 
of  this  state  respectinc  tbe  mbjecte  to  which 
it  relates." 

Marron  v.  Great  N.  By.  Co..  46  Uoat  583, 
12»  PRC  1055:  In  re  Beck's  Batata,  4A  Mont 

061,  121  Pac  784,  1057. 

[t]  It  Is  true  that  so  far  aa  tbe  injured 
employe  is  cmicenied  the  stetnte  does  not 
diange  in  any  particular  the  form  ot  tbe 
statement  of  the  plaintiff's  cauae  ot  action; 
but  it  does  require  all  the  other  pleadings  to 
ba  fonnnlated  ao  aa  to  pnasnt  onlj  tlie  ia- 
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sues  arising  upon  defenaea  pennltted  by  it; 
Indnding  tbe  matter  wfaldi  may  be  alleged  in 
mitigation  of  tlie  damagee.  We  have  t€S1- 
tured  theee  comments  nixm  tlie  atatnte  be- 
cause  a  new  trial  most  be  ordered  on  ao> 
count  of  tbe  errors  discussed  above,  to  the 
end  that  the  coait  and  counsel  may  avoid 
the  confu8l<Hi  into  which  they  fell  at  the 
former  trial. 

The  second  objection  to  the  instruction  was 
properly  orermled,  for  the  reason  that  there 
was  no  erldence,  either  in  plaintllPs  case  or 
in  that  Introdnced  by  Om  def^dants,  tend- 
ing to  ahow  that  the  plaintiff  was  gnllty  of 
contributory  negligence  in  any  respect 

In  submitting  the  instmctlona  the  court 
se^s  to  have  asanmed  that  the  Isaue  of  con- 
tributory negligence  was  In  the  case  and  to 
be  determined  by  the  Jury;  for,  while  It  did 
not  exi^lcitiy  define  for  the  Jury  tlia  trIaUe 
issues,  it  said  to  fbamz 

"The  Ismes  In  tUs  case  are  set  forth  In  tbs 
pleadings  wbfadi  are  herewith  snbmitted  to 

yon." 

At  ttie  settlement  of  the  Instructions,  conn- 
sel  tar  deCmdants  requested  the  court  to  snb- 

mlt  the  following,  wbldb  was  refused: 

"Ton  are  instnicted  that  the  burden  of  the  Is- 
sue  of  contrtbatory  negligeQCe  la  on  the  plain- 
tiff to  show  whether  or  not  Us  eontribatory 
n^igenca,  If  any,  contributed  to  eanae  hb 
damage,  if  any,  and,  it  so^  the  «tant  of  tfa« 
contribution." 

[S]  nils  roliiv  1*  assigned  as  error.  Tba 
refusal  was  correct  because,  as  stated  abore^ 
there  was  no  evidence  from  whloh  the  Jury 
ccmld  find  plaintiff  gnllty  of  contribntory  neff* 
llgence  In  any  respect.  Furthermore,  prior 
to  the  enactment  of  the  Employers'  liability 
Act,  siqyra,  the  mle  was  establldied  In  tills 
Jurisdiction  that  the  burden  was  upm  the 
defendant  to  plead  and  prove  the  defense  of 
contributory  negligence.  Tbe  only  exception 
to  tbl*  rale  was: 

"Where  plaintiff's  own  act  is  the  proximate 
cause  of  Us  injury,  he  mast  allege  and  prove 
that  in  doing  the  partlcnlar  act  he  was  moved 
by  those  eonsideratlons  fw  his  own  safety 
which  would  actuate  a  reasonably  pmdeat  per- 
SOD,  similariy  situated,  to  do  as  ho  did."  I^raes 
T.  Nortiwm  Fac  By.  Oo.,  4S  Mont  817,  117 
Fae.  81,  Ann.  Gas.  19120,  183. 

[II]  The  statute  does  not  diange  tha  nde; 
for,  though  under  the  rule  of  c(«nparative 
ne^isenoB  dedared  by  it  comtributory  neglt 
genes  la  only  a  partial  defonse^  still  the  bur- 
den to  vnm  it  Is  upon  the  defendant  8eo> 
lion  6DS0  of  the  Revised  Codes  provides: 

"A  partial  defense  may  be  set  forth,  as  pre* 
scribed  In  tbe  last  section;  but  It  must  be  ex- 
pressly stated  to  be  a  partial  defmse  to  the 
entire  complaint,  or  to  one  or  more  separate 
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causes  of  action  therein  set  forth.  Upon  a 
demurrer  thereto,  the  question  Is,  whetiier  It 
Is  sufficient  for  tiiat  purpoaa.  Matter  tending 
only  to  mitigate  or  reduce  damages,  in  an  ao> 
tion  to  recover  damages  for  the  breach  of  a 
promise  to  marry,  or  for  a  peraonal  injury,  or 
an  injury  to  property,  la  a  partial  defenae, 
within  tiie  meaning  vt  this  section." 

In  tilw  recent  case  of  McKim  t.  Beiseketl 
56  Mont  — ,  185  Pac.  153,  after  considering 
this  and  tb0  preceding  sectUm,  this  court 
said: 

"If  a  defendant  does  not  wish  to  offer  evi- 
dence In  mitigatioo  or  reduction  of  damages, 
tiien  he  may  omit  from  hia  answer  any  partial 
defenae  under  which  sudi  evidence  ia  admissi- 
ble. But  if  he  desires  to  offer  evidence  at  the 
trial  of  matter  tending  to  mitigate  or  reduce 
damages,  then  the  answer,  to  make  sneb  evi- 
dence competent,  must  cmitaln  a  plea  of  such 
matter  as  a 'partial  defense." 

During  the  trial  ooanael  tar  the  defendants 
requested  the  court  to  permit  physldaos 
present  In  the  coortroom  to  make  a  irtiydcal 
eiamloatimi  of  the  plaintiff  in  tha  presence 
of  tbe  Jury.  Tbe  request  was  denied. 
They  afterwards  requested  instructions 
whldi  would  have  told  the  Jury,  In  effect, 
that  the  refusal  of  the  plaintiff  to  submit  to 
the  examination  at .  the  request  of  counsel 
made  In  open  cmirt,  togi^ther  with  the  dr- 
cumatances,  might  be  considered  by  them  and 
given  such  w^bt  as  they  might  in  th^r 
discretion  deem  proper.  It  was  held  In  May 
V.  Northern  Pac.  Ry.  Co.,  S2  Mont  522,  81 
Pac  828.  70  I*  H.  A.  Ill,  4  Ann.  Cas.  605, 
that  the  court  could  not  in  tbe  absence  of 
leglalatlon,  ctnupel  the  plaintiff  to  submit  to 
a  physical  examination.  The  propriety  of  the 
rule  announced  in  that  case  Is  conceded  by 
counsel  for  defendants;  but  they  Insist  that 
the  request  and  refusal  should  have  gone  to 
tbe  Jury  under  proper  ^tructions,  to  be 
considered  by  them  as  competent  evidence  on 
the  theory  tbfit.  Inasmuch  as  the  episode 
had  taken  place  in  the  presence  of  the  Jury, 
they  should  be  permitted  to  consider  it  as 
evidence  which  the  plaintiff  had  In  hla  pos- 
session but  refused  to  disclose.  In  other 
words,  the  plaintiff  having  refused  to  sub- 
mit to  the  examination,  which  would  have 
resulted  In  bringing  to  the  knowledge  of  the 
Jury  stronger  and  more  satisfactory  evidence 
of  the  condition  of  hia  eye  at  the  time,  the 
other  evidence  on  tbat  point  produced  by 
him  should  be  viewed  with  distrust  Bev. 
Codes,  I  8028. 

[11]  The  oont^tion  is  wholly  without 
merit  The  defendants  had  no  right  to  make 
the  demand.  The  plaintiff  had  a  right  to 
refuse  to  comply  with  it  l^ough  the  re- 
quested Instructions  would  not  have  UAA  the 
Jury  explldtly  that  they  should  view  with 
distrust  plaintiff's  evidaice  in  tills  behalf, 
it  Is  entirely  dear  that  coonsd  could  have 
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bad  no  other  parpoee  in  making  ttie  request 
than  to  pat  t?irn<wif  In  position  to  argue  to 
the  jnry  that  plaintiff's  evidence  was  an- 
tmstworthr.  Connsel  In  this  way  sou^t  to 
put  tbe  plaintiff  at  a  dlsadTantage  before  the 
Jury,  notwithstanding  they  knew  that  under 
the  decision  In  May  r.  Northern  Pac.  By. 
Ca,  supra,  their  demand  was  Improper. 
•  Oounsel  devote  some  considerable  space  In 
their  brief  to  an  argument  In  an  effort  to  show 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, or,  In  any  event,  assumed  the  risk 
of  the  unsafe  condition  of  the  engine.  What 
has  been  said  above  disposes  of  the  oonten- 
tim  as  to  contributory  negligence. 

[12]  It  is  said  that  the  evidence  shows  that 
plaintlfl  (»ntinued  to  use  the  makeshift  bolt 
from  November  20,  1915,  when  the  stud  bolt 
was  broken,  to  February  5, 1916,  the  time  of 
the  accident,  and  that  In  doing  so  he  did 
not  rely  on  Hudgln's  promise  to  furnish  a 
new  one.  It  Is  sufficient  to  say  in  this  con- 
nection that  the  condition  of  the  engine  was 
due  to  the  negligence  of  Hudgln  in  falling 
to  make  proper  repairs  when  It  was  called  to 
his  att^tion,  whlcb  was,  in  fact,  done  al- 
most Immediately  after  the  stud  bolt  was 
broken.  In  the  sense  that  he  permitted  this 
condition  to  continue.  It  arose  by  reason 
of  his  negligence.  From  this  point  of  view, 
the  def^ise  of  assumption  of  risk  was  not 
arailaUe  to  the  defoidants.  Section  3  of 
the  statate,  imina,  o^pressly  provides  tliat-- 

The  injured  employd  "^all  not  be  deemed  to 
have  asBUmed  any  riek  incident  to  Us  employ- 
ment when  Buch  risk  arises  by  reason  of  the 
QCgligonce  of  his  employer  or  of  any  person  in 
the  service  of  such  employer." 

[13]  Assuming,  however,  that  this  provi- 
sion of  the  statute  does  not  apply  to  the  facts 
in  this  case,  stlU  the  aaestlon  whether  the 
plaintiff  assumed  the  risk  by  remaining  in 
the  employm^t  of  the  company  for  so  long 
a  time  was  a  question  to  be  determined  by 
the  Jury. 

The  judgmmt  and  order  are  reversed,  and 
the  cause  ia  remanded  for  a  new  trial. 

Bevened  and  rauanded. 

HOLLOWAT,  HUIII*T»  and  MATTHEWS, 
J  J.,  concur. 


SPRINKLE  V.  ANDERSON.  (No.  408aj 

(Supreme  Court  of  Moatane.    Feb.  9,  102a) 

1.  Tbiai.  <S=»139(1),  165— All  tacts  which 
evidence   tends   to   establish  dkemkd 
fboved  on  motion  fob  wonsttit. 
On  motion  for  nonsuit,  every  fact  is  deemed 
to  be  proved  which  the  evidence  tends  to  estab- 
lish, and  if,  viewed  in  the  light  most  favorable 
to  plaintiff,  the  evidence  makes  out  a  prima  facie 
case,  grant  of  noDsnit  is  error ;  for  a  case  should 


not  be  withdrawn  from  tlw  Jury  unless  as  a 
matter  of  law  recovery  cannot  be  had  on  any 
view  of  the  eTidenosh  indudlug  legitimate  infer- 
ences. 

2.  FOBCXBLE  KNIST  AND   DETAINEB  ^»34 — 

Pbiha  lAoa  CASK  ujldz  bt  moor  of  dib- 

OOVBBT  or  XNTBUDBB. 

Where  one  In  posMssioa  of  a  dwelling  boose 
while  temporarily  absent  leaves  doors  and  win- 
dows securely  lotdced,  but  on  returning  finds  an 
intruder  therein  without  his  consent,  the  dr- 
comstancea  Indicating  entxy  by  forcing  open 
the  windows  or  doors,  a  showiiv  oi  sudi  facta 
ordinarily  will  justify  rabmiSBlMi  to  tlie  jury  of 
a  cause  of  aetiiui  in  forcible  entry,  without  a 
showing  ot  other  force  or  violence,  under  Rev. 
Code^  I  7209. 

Appeal  from  District  Ooart,  Blaln«  Ooanty : 
W.  B.  Bhoades.  Judgsi 

Acdim  James  L.  Sprinkle  against  Hoses 
Anderson.  Vnm  Jndgmoit  <ui  ot&er  granting 
nMisalt,  platnttff  annala.    Baversed,  and 

cause  remanded. 

Frank  N.  Utter,  of  Ha,vie^  for  appelant 
Nonift  *  Hard,  of  Great  Valls^  few  Kspond- 
ent 


HUBLT.J.  ActSon  In  forcible  entiTo  FUln- 
tUTa  testlmoBy  was  to  the  effect  that  be  was 
In  poBSCBaiwi  of  c«rtatn  pmnises,  using  tile 
land  tor  farming  porposes,  certain  of  his  em- 
p\&y6B  occupying  the  dw^ing  house  ttierefm 
up  to  atxnt  the  601  or  7th  of  June,  1916. 
when  IsCt  OA  premises  to  work  ^se- 
irtkwe  tor  plaintiff,  leaving  the  house  aoeare- 
ly  locked,  nailing  ahut  the  wlndowi^  locking 
and  naUlng  shut  the  txoat  door,  and  fasten- 
ing the  kitchen  door  with  a  padlock,  the  keys 
remaining  with  plaintUfs  employes.  The  de- 
foidant,  sworn  In  behalf  of  plaintlfT,  testi- 
fied that  he  went  upon  the  preuilsea  June  25, 
1916,  entered  the  dwelling  house,  and  ctmtln- 
ued  to  reside  ther^,  without  having  obtain- 
ed permission  from  plaintiff  so  to  do. 

At  the  close  of  plaintiff's  case  a  nonsuit 
was  granted  on  motion  of  the  defendant. 
From  judgment  based  upon  the  order  grant- 
ing the  nonsuit,  plaintiff  has  appealed. 

It  is  conceded  that  plaintiff  bases  his  rl^t 
to  recover  upon  the  provlsiCT  «f  section  7260, 
Revised  Codes  1907,  |  1,  as  follows: 

"Every  person  is  guilty  of  a  forcible  entry 
who  either:  1.  By  breaking  open  doors,  win- 
dows, or  other  parts  of  a  house,  or  by  any  ^and 
of  violence  or  circumstance  of  teiror  enters  upm 
or  into  any  real  property  or  mining  claim." 

Defendant  asserts  that,  no  showing  of 
force,  violence,  or  circumstances  of  terror 
having  been  made,  the  nonsuit  was  prop«-ly 
granted. 

[1]  On  motion  for  nonsuit  every  fact  is 
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deemed  to  be  proved  vlii<!h  tba  erldence 
tends  to  establisb,  and  If.  viewed  In  the  light 
most  favorable  to  plaintiff,  the  evld^ce 
makes  out  a  prima  fade  case,  it  follows  that 
the  trial  court  erred  In  granting  the  nonsuit. 
A  case  should  never  be  withdrawn  from  the 
Jury  unless  it  follows  aa  a  matter  of  law 
that  recovery  cannot  be  had  upm  any  view 
of  the  evidence,  Including  the  legitimate  In- 
ferences to  be~  drawn  from  It  ICorelU  V.  Two* 
by  Bros.  Co.,  64  Mont  S66, 170  Pac;  TO?,  and 
cases  dted.  j 

Cfmtentlon  is  made  that  ttie  allegatl<m  of 
the  complaint  that  "the  doors  and  windows 
of  said  dwelling  being  then  and  tiieretofore 
securely  fastened,  the  said  defendant  did  then 
and  thoe  force  open  the  said  doors  and  win- 
dows, and  entered  Into  said  dwelling  house 
and  premises,"  etc,  does  not  oonstltnte  a 
charge  of  "breaking"  as  used  In  the  statute. 
However,  see  WlncheatO' t.  Becker^  4  GaL 
Ak>.  882,  88  Fac  296. 

While  the  exact  manner  of  defendant's  en- 
try of  the  dwelling  house  Is  shown  only  cir* 
cumstantlally,  It  Is  a  Intimate  Inference 
from  the  evidence  that  plaintiff  entered  as 
alleged  in  the  complaint  Davidson  ▼.  Phil- 
lips, 9  Terg.  (Tram.)  93,  80  Am.  Dec.  896. 

[2]  Where  oni;  In  possession  of  a  dwelling 
house,  wt^e  tmnporarlly  absent  lesves  the 
doors  and  windows  securely  locked,  and  upon 
bis  return  finds  an  intruder  therein,  without 
bis  consent  the  drcamstances  indicating  an 
entry  by  fordng  or  breaking  open  the  windows 
or  doors,  a  showing  of  such  facts  will  ordinary 
Uy  Justlj^  submlsdmi  of  a  cause  oC  acUw  in 
fordble  entry  to  the  Jury,  without  a  showing 
of  other  force  or  violence,  under  our  statute 
supra.  In  this  connection  see  Davidson  v. 
Phillips,  supra ;  Winchester  vi  Bo&er,  supra ; 
Mason  v.  PoweU.  38  N.  3.  Law,  S76;  Wilson 
V.  Campbell,  76  Kan.  169,  88  Pae.  648.  8  L. 
B.  A  (N.  S.)  42«,  m  Am.  St  Bep.  866,  l2 
Ann.  Caa.  766;  Brawley  v.  Blsdon,  88  GaL 
678. 

We  have  examined  the  cases  dted  by  le* 
qptmdent,  but  they  are  based  vptm  facts  dif- 
ferent from  tbose  disclosed  here,  or  upon 
rules  of  law  diffSrIng  from  our  statute^ 
which  was  evidently  drawn  with  a  design 
to  AvoiA  nice  distinctions  u  to  the  amount 
of  force  necessary  to  constitute  the  entry  a 
fOrdble  one  within  Its  intent  Gray  v.  0(d- 
llns,  42  CaL  162. 

^y  this  ruling  we  do  not  pass  upon  the 
question  as  to  whethw  tb6  plaintiff  bad 
established  bis  claim  as  alleged  in  the  com- 
plaint in  Its  entirety,  that  Is,  whether  he  bad 
proven  any  damages,  or  vrtiether  his  entry 
Into  the  dwelling  constituted  a  fordble  entry 
upon  Oie  remainder  of  the  tract  of  land  suf- 
ficient to  Justify  tiie  submission  of  the  case 
to  the  Jury  as  to  these  features. 

The  moticm  for  a  nonsuit  was  Improperly 
granted. 
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one  ludgment  is  reversed,  and  Oie  cause  re* 
maaded  to  the  district  court 
Bevwsed. 

BRANTU,  O.  J^  and  BOLLOWAT,  HAON 
THBWS,  and  OOOPBB,  JJ^  concur. 


8PBINKIJD  T.  AMDEBSON  et  aL 
(No.- 4096.) 

(Supreme  Court  of  Montana.    Feb.  0,  1920J 

APCftAL  AHD  KBBOB  ^614— EVZDIKOX  NOT 
SEFOUE  SUFBBICE  COUBI  WBSn  NOT  CIBTX- 
nin  OB  BBOUOHT  UP  OK  BTIPUUIXOir. 

Where,  in  prquring  tbxir  transcript  on  ap- 
peal, counsel  attempted  to  proceed  under  Seas. 
Laws' 1916,  e.  149,  but  though  what  parports 
to  be  a  ct^y  of  the  notes  of  the  teathnony  is 
inoorporated,  it  it  not  cttrtifled  by  the  court  or 
judge  as  correct  and  there  is  not  attached  to  it 
a  atipulation  of  counsel,  the  «yidenoe  is  not  be- 
fore the  Sapreme  Court  tax  any  k^timate  pur- 
pose. 

Appeal  from  District  Court,  Blaine  Coun- 
ty;  W.  B.  Bhoados,  Judge. 

Action  in  dalm  and  delivery  by  James  L. 
Sprinkle  against  Hoses  AnderscHi  and  Susan 
Anderson.  From  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

F.  N.  Uttxr,  of  Havre,  for  appellant 
Norris  &  Hurd,  of  Great  Falls,  for  re* 
spondents. 

BRANTLY,  0. 1.  ActlMi  in  claim  and  de- 
livery. At  the  dose  of  the  evidence  on  the 
trial  in  the  district  court  on  motion  of  de- 
fendants, the  court  directed  a  verdict  In 
their  favor.  From  the  Judgmrat  ^tered 
therecm,  the  plaintiff  has  appealed.  The  only 
question  sabmltted  by  counsel  Is  whether 
the  evldaice  was  suffldent  to  make  a  esse 
calling  for  tbe  Judgment  of  (he  Jury. 

In  prepaxlng  their  transcript  os  appeal, 
coQDSel  attempted  to  proceed  under  the  pro- 
visions of  chapter  149,  Session  Laws  of  1916, 
but  ftUled  entirely  to  meet  their  requirements. 
The  statute  was  considered  at  length  by  tills 
court  in  the  case  of  Bobwts  v.  Slnnott,  64 
Mont  114, 169  Pae.  49.  It  was  therein  point- 
ed out  haw  the  transcript  mi  aiqpeal  mtist  ba 
prepared  In  wder  to  incorporate  In  it  any 
matter  whidi  Is  deoned  material  on  the  ap- 
peal, but  which  does  not  appear  in  the  Judg- 
ment rolL  It  was  also  pointed  out  how  tiie 
stoiographer's  notes  of  Qie  evidence^  though 
not  incorporated  in  the  transcript  as  first 
prepared,  may  nevwtheless  be  made  nvallable 
in  this  court  in  ^d  of  the  appeal.  In  order 
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to  make  fliaii  aTaOable,  tiaj  rnoft  «ltlwr  be 

"certlfled  by  Ow  oonrt  or  Jndfe  u  ooneet 
after  notice  *  *  *  or  agreed  to  wrl^ 
tm  stipaUMm  of  fhe  attoin^s.**  Tbo  tran- 
scribed copy  may  then  be  forwaided  to  tbe 
deA  of  Oils  coort,  and  may  be  n^nred  to 
by  tbe  court  for  tbe  dedsltm  of  any  matter 
before  tbe  court,  aa  fully  as  If  It  had  bera 
made  a  part  of  a  bill  ot  exceptions,  provided 
It  bas  beoi  thereafter  Incorxwrated  in  the 
transcript 

Thongh  what  purports  to  be  a  copy  of  tb^ 
notes  of  tbe  testimony  is  Incorporated  In  the 
transcript.  It  is  not  certified  by  tbe  court  or 
judge  as  correct  Neither  Is  there  attadied 
to  it  a  stipulation  of  counsel.  The  erldaice 
Is.  therefore,  not  before  us  for  any  legitimate 
purpose.  The  decision  in  Roberts  t.  Slnnott 
was  rendered  on  December  11,  1917.  Al- 
thous^  the  attention  of  counsd  was  thus 
called  to  the  requirements  of  the  statute, 
and  they  hare  had  ample  opportunity  to  pre- 
sent tbe  evidence  prt^wrly  antheitlcated  and 
have  it  Incorporated  In  the  tranacr^^t  by  way 
of  amendment  to  it,  they  bare  not  seen  fit  to 
do  sa  This  condition  of  the  transcript  pre- 
cludes us  from  considering  the  question  sub- 
mitted on  its  merits.  No  error  la  apparent 
upon  the  Judgment  roll. 

The  Judgment  la  ther«fore  affirmed. 

HOLLOWAY,  BUBLT»  and  ICATTHEWB, 
JJ.,  concur. 

OOOFEB,  J.,  being  absai^  takM  »»  part 
in  the  fMegolnjg  dedsloo. 


HOOUB  BROS.  SHEEP  00.  t.  ZJBIHFIILDT. 

(No.  40»S.) 

(Supreme  Court  of  Montana.    Fab.  %  192a) 

PuunnrG  4Ib>8(6)— AuxoAXHtR  tsa,t  lb&sk 
waa  voip  n  a  ooiroLUsxoir. 
In  an  action  to  recover  the  oonrfderation 
paid  for  a  written  lease,  an  allegation  ot  the 
lease  was  void,  so  that  plaintiff  recti v«d  no  con- 
Blderation,  ia  an  allegation  of  a  .oonolnslon,  and 
does  not  state  facts  constituting  the  cause  of 
action  as  required  by  Bev,  Codes,  |  6682; 


Appiaal  fram  SWxlct  Omt»  Blaina  Coon- 
^ ;  W.  B.  Bboadea,  Jndse. 

Action  by  tbe  Moore  Broe.  Sheep  Company 
against  Julius  LebfeUt  Judgment  for  plain- 
tiff, and  dtfendaat  appealSL  Baveraed  and 
remanded. 

7.  N.  Utter,  of  ECaTTa,  for  appellant 
Stranahan  ft  Stxanahan  aad  U  V.  Baan* 
lien,  an  of  Bane,  for  ravondcmt 

HOLLOWAY,  J.  This  appeal,  by  the  de- 
fendant fKom  a  JndfBMnt  In  favor  of  plain- 
tiff, presento  but  one  question:  Doeatheoom- 
plaint  state  facte  anffldait  to  oonatitote  a 
cavae  oC  action? 

Stripped  of  formal  parts,  the  aomdalnt 
alleges  that  on  April  26,  1915.  plaintiff  and 
defendant  en  tend  into  an  agreement  In  writ- 
ing by  tbe  terms  of  wblcti  defmdant  leased 
to  plaintiff  tor  one  year  certain  real  eateta, 
descrtblng  it,  fOr  the  sum  of  9ini ;  Quit,  be- 
lieving tbe  laaae  to  be  vaUd,  plaintiff  paid 
to  defmdant  the  sum  of  f76;  that  ttie  lease 
was  null  and  raii;  ttaX  plaintiff  reeelTed 
no  condderatloB  f<nr  ttaa  mon^;  and  tiut, 
thon^  demand  has  been  made,  defudant 
reuses  to  retnm  It  Tbe  sufficiency  of  the 
complaint  was  tested  1^  general  donurrer 
and  by  objectioa  to  the  Introductloo  of  evi- 
dence. 

It  la  apparent  tram  the  complaint  that 
whether  plaintiff  received  any  consideration 
for  the  money  paid  la  made  to  d^»end  upon 
dia  validity  or  inralidlty  of  the  lease.  Tbe 
allegation  that  the  lease  was  and  is  null  and 
void  la  but  the  Btetement  of  a  bare,  legal  oon- 
dnaton.  There  is  not  a  fact  disclosed  from 
wbidi  the  invalidity  can  be  determined. 

Section  6682,  Revised  Oodes.  provides  that 
the  cc»nplaint  must  contain  a  statement  of  the 
facte  oonatitnting  the  cause  of  action ;  and, 
because  tte  complaint  In  this  Instance  fails 
to  do  ao.  It  will  not  support  a  Jodgmokt 
Truro  Fassmoie^  88  Bbmt  S44,  100  Paa 
066.. 

Tho  Judgment  Is  reversed  and  .the  canae 
Is  remanded  for  further  prooeedtDga; 
Bevarsed  and  remanded. 

BRANTIiT,  a  J.,  and  HUBLY,  MAT- 
THEWS, and  OOOPMt,  JJ.,  coiGar. 
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M0DS8ITT     ITi&THK&D  OODNTT. 
(Ko.  4B02.) 

(Svpnme  Oonrt  of  Konttiia.  Fibu  0,1920;) 
Tazatioh  4=s>318  —  Coupknsation  or  teu- 

POUBT  DIPUn  A88B880B  HAT  BE  LESS  THAIV 
THAT  OF  BBOITLAB  DKPUT1B8. 

Under  Iawi  1919»  c.  222,  |i  1  and  2,  ,pro- 
▼idfnr  tlist  a  conntr  depnty  araemor  ihijl  re- 
ceire  not  Im  than  a  tpedfied  snm,  and  ibat 
the  coontr  commteilonert  m^ht  fix  eompen' 
Bation  for  deputiei  employed  len  than  a  year 
at  a  rate  not  to  exceed  that  fixed  in  the  act, 
the  comiwnBation  of  a  tempcvaty  deputy  aaseesor 
may  be  fixed  at  a  smaller  rate  than  the  stato* 
toz7  minlmoro  for  a  regular  demity  attenor. 


Flathead 


Api)eal  from  Distxlot  Court, 
Ooontr;  T.  ^  Xhompwn,  Judge. 

Snbmtatai  oC  controreray  nnder  agreed 
ttatemoit  of  tacts  br  F.  F.  UodMltt  agiiiwt 
nattkBftd  Ooontr*  a  nranlc^pal  eorpontiou. 
Judgment  for  plalntlfl;  sM  defendant  ap> 
peals.  Berenwd  and  tcsunded,  vttb  dlieo- 
tiooB  to  enter  judgment  for  defendant. 

T.  H.  AfcDonald,  of  KallapeU,  and  Frank 
Woody,  of  Hel^ia,  tor  aK)^nt 

J.  B.  ErlctBOD,  of  Kails  pell,  for  reeiHKident 

BBAlfTLT,  O.  J.  nils*  oontrorersy  was 
submitted  to  the  district  oonrt  for  determina- 
tion under  the  proTlslons  of  section  72M  of 
the  Revised  Oodee,  apon  an  agreed  statemeot 
of  fact^  of  whldli  the  following  Is  a  snm- 
mary: 

Tbe  defendant  Is  a  county  of  the  fourth 
(flaaa.  On  January  6,  1919,  the  board  oC 
count?  commlsB loners  of  the  defendant*  at 
the  reiiaest  of  the  county  assessor,  by  an  or- 
entored  In  Ms  minutes  allowed  fire  spe- 
dal  deimtles  to  be  employed  by  the  assessor 
at  a  oompoisation  for  eadi  of  them  of  $125 
per  month  daring  the  time  of  thdr  service. 
l%eee  deimttes  were  to  be  **pnt  to  work  when 
necessary  land  retired  when  not  needed." 
The  whole  number  so  allowed  was  In  excess 
of  the  mmber  the  assessor  was  authorised 
bjr  law  to  appcrint  The  plaintiff,  baring  been 
apiMlnted  under  tlw  order,  sored  tor  a  part 
of  the  month  of  Bfardi  and  for  the  months 
of  April,  Hay,  and  June.  At  the  end  of  each 
month  he  presented  to  the  auditor,  property 
Terliled,  his  claim  for  oomp^iaKtlon  at  the 
rate  of  |18TJX)  per  month.  This  office  re- 
fused to  allow  coanpensatlon  at  a  greater  rate 
than  that  fixed  by  the  board.  The  board  ap- 
prored  his  action  and  allowed  plaintiff  com- 
pensation aofordlni^y.  Tbn  diffa«noe  be- 
tween the  gross  amount  tbns  allowed  him 
for  his  serrices  during  the  time  he  was  en>- 
iHtved  and  that  danned  hy  him  at  the  hlgiher 
monthly  rate  was  $44.75.  In  making  the  al- 
lowance as  It  did,  the  board  dalmed  that  It 
Is  Tested  with  the  power,  nnder  the  provl- 


<mp.> 

slons  of  seetloa  2  of  <jhapter  222  of  the  Jfi.wi 
ot  ttie  Sixteenth  Session  of  the  Legislature, 
to  fix  the  compensation  at  any  rate,  imnrlded 
the  rate  does  not  erceed  $1S7.00  per  month. 
The  pOBltloa  assumed  by  idalnUff  was  that 
the  board  has  no  dtscretlon  whatever,  and 
that  he  was  tiierefme  entitled  to  reeelTe 
compansatloo  at  the  rate  dalmed.  The  dis- 
trict court  sDstalne4  plalntifTs  contention 
and  antmi  JudgmeiA  In  his  fkvor.  The  de- 
fendant has  applied. 

The  general  purpose  of  the  act  referred  to 
Is  to  fix  the  anmsl  comp^isatlon  of  the  rag^ 
ular  depnties  of  oonnty  offloen,  ttw  rate  be- 
ing determined  by  the  class  wkbin  whldi 
each  county  falls,  and  to  Test  In  the  board 
of  commissioners  of  eadi  <tf  tiie  serersl  coun- 
ties the  power  to  fix  Ute  compensation  of  all 
other  depotles  or  asilstaiitaL  So  far  as  ap> 
plicaUe  hsn,  it  prorldes: 
Sectionl: 


"Tht  annual  compensation  allowed  to  any  dep- 
uty or  aaslBtant  Is  as  follows:  *  *  *  Coun- 
ties ot  the  fourth  and  fifth  dass.  •  •  *  Dej^ 
□ty  treasurer  and  deputy  assessor  allowed  by 
law  at  a  rate  of  not  less  than  one  tiiousand,  six 
hundred  and  fifty  dollars.  •  •  • » 

Section  2: 

"The  boards  of  county  oonunissioners  in  the 
sereral  counties  of  the  state  shall  have  the  pow- 
er to  fix  the  compensation  allowed  any  deputy 
or  aasiitant  under  this  Ac^  where  any  d^uty  or 
assistant' is  employed  for  a  period  of  less  than 
om  year.  The  compensatiOD  of  such  deputy  or 
BsslstsBt  shall  be  for  tlie  tims  ss  empl(^ed  ^o- 
Tided  the  rate  of  sndi  conpeasation  shsll  not 
bn  sny  ersnt  be  to  exceed  On  ratas  fixed  by  this 
act  for  similar  deputies  or  assistants.'' 

Section  1  baa  zeference  to  con4>ensation 
of  deputies  who  are  aivolnted  by  the  several 
assessors  In  the  comities  of  the  fourth  and 
flftb  dasses  for  sorlces  during  the  term. 
It  fixes  this  at  the  annual  miniiwntn  rate  of 
flXtSO.  whldi  la  equlTalent  to  the  monthly 
minimum  rate  of  (137.50.  Section  2  has  ref- 
erence only  to  d^imties  who  may  be  appoint- 
ed for  temporary  searTlce  during  the  busy 
months  of  the  year  when  the  assessors  are 
cngsced  In  obtaining  schedules  of  the  prop- 
erty of  taxpayers  firom  wbidi  to  malce  up 
their  assessment  tcHb.  Am  to  the  former, 
the  board  cannot  decrease  the  compensation 
ftxed  by  sectioB  1.  As  to  tbe  latter,  it  Is 
vested  with  discretionary  power  to  fix  the 
eompmsatlon  at  any  rate  it  may  deem  ex- 
pedlent  tor  tbB  time  during  whldi  tlie  d^ty 
serves,  provided  it  does  not  exceed  the  rate 
fixed  for  regular  deputies.  The  first  sentence 
expressly  confers  the  power  to  fix  the  compen- 
sation of  tbose  appointed  for  temporary  aen- 
lc&  The  proTlso  llien  dedares  tiiat 'Hhe  rate 
la  audi  compensation  ahidl  not  in  any  event 
exceed  the  rate  fixed  by  this  act  for  similar 
deputies  or  assistants" ;  that  Is,  for  deputies 
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or  aBel£Etaiits  wboae  compensation  Is  fixed  b7 
Beotlon  1.  The  plainttBT,  baring  accepted 
service  under  the  order  of  the  board,  was  en- 
titled to  receive  the  numtblr  compenaatloji 
fixed  by  it  and  no  more. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court, 
with  direction  to  render  judgment  in  faror 
of  the  defendant 

Reversed  and  remanded. 

HOLLOWAT,  HUBLZ,  ICATIbBWS,  and 
CX}OPEB,  JJ^  owcnr. 


LBIIFBLDT  00.  T.  JUSTICai.'  (No.  4006.) 
(Supreme  Oourt  of  Montana.  Felk  8l  1820.) 
PUBADXira  ^»^6(1>— EhAmo^  to  oouflt 

WITH  OBDSB  TO  STATE  OAT7BK8  OF  AOTIOn 
aBPAUTBX.T  PBBCL1IDH  XOXKB  ATUCX  OH 
THE  OBDKB. 

Where  plaJntiff  took  no  appeal  from  an  or* 
der  reqairing  him  to  state  separately  his  causes 
of  action,  but  asked  for  and  received  an  «cten- 
sion  of  time  to  omiply  therewitht  hs  dected 
to  abide  by  the  order,  and  a  subMquent  com- 
plaint which  did  not  comply  therewith  was 
properly  stridcen. 

Appeal  from  District  Court;  PfaUUps 
CSounty;  John  Hurly,  Judge. 

Acthxi  hjr  the  L^fddt  CJompany  against  J. 
IL  AiBttce.  Judgment  tot  defoidant.  and 
plalntlfF  appeals.  Affirmed. 

D.  3.  Sias,  Jr.,  of  Chinook,  and  Norrls  & 
Hurd,  of  Great  Palls,  for  respondent 

HOLLOWAT,  J.  This  action  was  brought 
to  recover  upon  an  assigned  claim  for  work 
and  labor  performed,  materials  furnished,  and 
money  advanced  by  Henry  Bobinson  at  the 


special  Instance  and  request  of  defendant  and 
for  hia  use  and  benefit  Defendant  moved 
the  court  to  requiro  plaintiff  to  separate 
state  and  number  the  tliree  causes  of  action 
alleged  to  be  commingled  in  the  complaint. 
The  motion  was  sustained  and  plaintiff  grant- 
ed 20  days  within  which  to  comply  with  the 
order.  Thereafter  additional  time  .was  secur- 
ed, and  on  July  3d  a  second  complaint  was 
filed;  which,  however,  did  not  differ  in  any 
material  respects  from  the  first,  and  did  not 
comply  with  the  order.  On  motion  of  d^eod- 
ant  this  seomd  complaint  was  stricken  frmn 
the  flies  and  the  action  dismissed.  From  the 
Judgment  of  dismissal,  plaintiff  appealed. 

When  the  order  to  separate  was  made, 
plaintiff  had  the  choice  of  standing  on  his 
original  complaint  and  testing  the  validity  of 
the  order,  or  complying  with  the  order.  Ap- 
parently, the  latter  alternative  was  chosen. 
tor  idaintiB  not  only  availed  himself  of  the 
time  granted  for  compliance,  but  secured  ad- 
ditional time  "to  file  an  amended  complaint" 
Having  thus  made  its  ^sctioa,  the  duty  to 
comply  with  the  order  was  Imposed  upou 
plaintiff,  and,  to  an  equal  extait,  the  duty 
was  Imposed  upon  the  court  to  enforce  com- 
pliance or  violate  its  own  order.  The  court 
refased  to  stultify  Its^  and  dismissed  the 
action,  and  in  doing  so  was  clearly  correct 
O'Connor  v.  C,  1%.  1.  &  P.  Ry.  Co.,  75  Iowa, 
617,  34  N.  W.  795;  Eisenhouer  v.  Stein, 
37  Kaa  281,  15  Pac.  167;-  Mlskimmons  v. 
Hoore,  10  Wyo.  41,  65  Pac.  IjOOO;  Lo^ry  v. 
Fillmore  County,  TS  Neb.  158^  106  M.  W.  170; 
31  Cyc.  649. 

The  judgment  la  afllmied. 

Affirmed. 

BBANTUC,  a  J.,  and  MATTHEWS.  J., 
concur. 

HUBLY,  J.,  being  disquaUfleO,  takat  no 
part  In  the  foregoing  decision. 

COOPBB,  J.,  being  absent  takes  no  part  In 
the  dedsim. 
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LOGAN  eC  aL  V.  DAT  et  aL  (Now  1646a) 
(Sapnnw  Ooart  of  Wasbinfton.  Feb.  8, 1920.) 

1,  Habtkb  and  bebvakt  «s»1Q8C!)— Rule  kb- 
QmBina  KicpiiOm  to  fbovidx  am  piaoc 

INAPFUOABIS  WHEBX  DCTT  OF  IITBPSCmOn 
BESTS  ON  HfPLOrfi. 

G^ttieraUy  an  employer  la  under  the  obliga- 
tion of  taking  all  reaaonable  precautions  to  fur- 
nish a  safe  working  place;  but  aucb  rule  is 
inapplicable  where  the  duty  of  inspection  for 
the  purpose  of  maUng  tlw  i^ce  safe  rests  upon 
tbe  eniplojfi, 

2.  MjkSfBB  am.  MBTUfX  ^39217CI>-HlNEBS 
CHAKaiD  WITH  DUTX  Of  XRaPKOTIOB  ASSUM- 

KD  Bies. 

Where  It  was  the  duty  of  miners  to  inapect 
the  walla  of  a  ohamber  of  the  mine,  to  ascertain 
whether  looie  earth  or  rocks  were  likely  to  fall, 
and  to  remove  all  loose  material  before  going 
to  work  in  the  chamber,  and  to  inform  foreman 
of  any  nusafe  condition  vhldi  oouU  not  be  re- 
moved, tin  mlnerst  1^  deedng  to  work  in 
chamber  iu  whidi  it  was  necessary  to  suppcnrt 
walls  by  temporary  timbers,  without  so  inform- 
ing the  foreman  or  timber  man,  and  without 
making  complaiDt  of  the  dangerous-  condition, 
assumed  die  riria. 

8.  UAflnS  ARD  eKKTMn  4CX»SS6(19>  — BTI- 
DEmS  TBAT  BOOK  nSJ,  VBOU  PAST  OF  OHAH- 
BBB  WHICH  OOTOD  NOT  BB  INBPBOXSD  IH- 
BUfnOIBNT  TO  OO  TO  JUBT. 

In  action  for  Injoriea  to  miners,  under  datj 
to  Inspect  the  walls  to  ascertain  Uie  safety  of 
one  WOTking  in  a  chamber,  whether  the  rock 
causing  injury  fell  from  a  portion  of  the  wall 
of  ^e  mine  which  they  could  not  inspect  on  ac- 
count of  its  height  was  not  a  question  for  the 
jury,  where  it  condusirely  appeared  that  the 
rodt  fen  ft-om  the  inspected  portion  of  the  wall, 
or  from  that  portion  near  the  floor  wbidi 
could  turn  been  inspeetad,  and  not  from  the 
upper  portion,  which  oonld  not  have  been  in- 
spected. 

4.  hlASTEB  AND  BX&VANT  «=3l03(2)— MiNEBS 
BOUND  TO  GIVE  NOTICE  OT  INABILITT  TO 
HAKE  INETPSCTION  OT  CHAVBBB. 

Mlaezs  under  duty  to  inspect  sides  of  mine 
chamber  to  ascertain  the  presence  of  loose  mate- 
rial, making  it  unsafe,  were  required  upon  in- 
ability to  inspect  a  portion  of  the  wall  because 
of  the  height  tbereof  to  notify  tlie  fbrwum,  In 
OTder  chat  he  m^t  fomlah  them  ladders  and 
to6l8  for  the  paipoae  of  In^Mcting  it,  or  make 
the  inqpectiui  himself. 

I>epartmeBt  2. 

Ai^wal  from  Snptrlor  Ooart,  BpcftuiB  Oonn- 
ty;  Hugo  E.  Oswald.  Judge. 

Suit  by  John  Logan  and  others  asalnst  Eu- 
gene B.  Day  and  others.  From  an  order 
granting  plaintiffs  a  new  trial  after  motion 
for  nonsuit  had  been  granted,  defendants  ap- 
peal. Reversed  and  renumded.  with  Inatruc- 
tlons  to  dismiss. 


BAT  918 

p.) 

Flnmmer  ft  Larevtn,  at  ^tftans,  anA  Jidm 
H.  Wourma;  of  WHllaeei  IdaliOk  for  appel- 
lanti. 

ChraTOB,  KlBor  ft  Graves,  of  Spokansb  for  x»> 
voodent& 

BRXDOBS,  J.  Suit  tat  perwmal  IiiJiij1«b 
oocuTTlng  In  a  mine.  At  tbe  dose  of  idaln- 
tiflV  case,  Hie  dettendants  mored  for  a  non- 
suit, wUdi  was  granted;  latw  tbe  conrt,  be- 
lleTlBg  that  it  bad  erred,  granted  plalntUft  a 
new  trial,  nie  defendants  hare  appealed. 

Tbe  ftets  are  snbetantlallT  as  follows:  Tbe 
mine  in  wUdi  the  respondoitB  were  Injured 
was  worked  by  drlTing  tunnels  Into  the  moun- 
tain side  until  Oie  ore  body  was  reached. 
Ti»e  ore  rein  was  then  mined  upwards  towards 
Oe  BiutBm  ot  tbe  mountain.  Tbe  vein  stood 
at  an  an^  ol  about  70  degrees,  nn  ore  was 
mined  by  drlrlng  dwmbem  called  "uprlaes." 
The  top,  or  ceiling,  of  the  ore  body  U  gen- 
erally spoken  of  as  tbe  •'back.'*  Tbtm  cham- 
bers are  usoally  about  d  feet  lii|^  At  tbe 
time  of  tbe  injury  In  question  the  uprises  ex- 
tnded  about  SO  feet  and  flwre  wwe  Ore 
diambers  therein.  The  ore  Is  blasted  down, 
and  Is  ressofed,  and  upright  posts,  abmit  9 
faet  In  length,  are  s^-  and  a  floor  placed  on 
top  of  tbssB  posts.  Tlieve  are  three  openings 
In  the  floor,  tlie  carter  one  of  irtddk  Is  a 
ebnie,  tlinni^  wUcli  the  ore  Is  sent  lo  Uie 
bottom  of  the  mine.  When  the  floor  has  once 
been  built,  further  blastbig  takes  place,  and 
the  ore  from  the  oslllng,  or  back  of  the  vela, 
drops  down  on  the  floor,  and  whm  there  are 
some  13  feet  of  ore  on  the  floor  the  blasting 
stops  and  the  ore  is  put  down  the  chute.  As 
meh  tibaadier  Is  oofflpleted  It  la  permancnOr 
timbered.  Two  shifts  work  in  each  diamber ; 
one  at  night  and  Oie  otbw  dnrlng  ttie  dar- 
Bespoodents  had  tbe  day  shift  Tbe  Injury 
In  question  occurred,  In  tbe  flftb  diamber. 
For  two  or  Qiree  days  blasting  bad  beoi  dene 
and  on  Uie  erenlng  before  the  reqmndnts 
went  to  work,  there  were  about  12  feet  of  we 
on  tbe  floor  of  the  fifth  duunber.  The  nl^ 
abift  had  worked  at  putting  this  ore  down  tbe 
chute.  This  work  is  called  'bucking." 

When  tbe  respondante  went  to  work  on  the 
rooming  they  were  injured,  tb^  found  that 
the  n\gbt  crew  had  put  down  the  chute  all  but 
about  12  tons  of  the  ore,  which  It  was  their 
duty  to  remoTOw  !niey  expected  to  do  this  by 
noon  <a  that  day.  When  Che  night  crew  start- 
ed to  work.  It  was  their  duty  to  make  an  in- 
apectlon  of  the  exixMed  walla  of  the  chamber, 
to  see  whether  or  not  any  loose  earth  or  rocks 
were  likely  to  fall  upon  them.  This  inspec- 
tion is  done  by  sounding  tbe  ddes  of  the 
chamber  with  a  bar  of  Iron  or  steel.  If  any 
loose  rock  or  material  Is  struck  by  the  bar, 
it  will  sound  hollow,  and  that  would  indicate 
that  it  is  likely  to  fall.  If  tbe  waU  Is  solid, 
it  will  give  the  bar  of  iron  a  firm,  solid  rln^ 
Any  material  which  the  inspection  indicates 
Is  likely  to  fall  Is  barred  down  by  the  mlnersL 
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It  via  ffae  dtitr  of  th*  ravmtaiti  to  nuke 
a  lUn  In^pectkm  lAen  tb^  wwt  to  woxfc. 
mien,  they  went  to  work  on  the  momlng  of 
the  dajr  tliey  w«e  Injured,  tbey  fonnd  that 
tbe  distance  from  the  floor  to  the  ceUing,  or 
baft,  wae  some  IT  oris  fMt  Th^  at  once 
imgteoted  the  diamher  by  aoiiiMllnff  it  and 
barring  down,  until  they  believed  they  had 
barred  down  all  tbe  mateilal  ttiat  wae  ]ooa& 
SomndL  of  the  ore  had  been  removed  by  the 
night  ifalft  that  tbey  ooald  nuke  an  lnepee> 
tlon  of  <mly  about  9  fleet  of  the  walle  becanae 
they  coDid  not  reach  hlj^>er  than  that  They 
ipent  abont  an  boor  and  a  half  making  ttala 
lumwcttoo;  Owy  then  commenced  mnddnc 
out,  and  had  been  at  that  work  an  boor  or 
more^  when  a  large  roA  fril  on  tbraa  tnm 
tbe  iMngiiij  wall,  and  eadi  was  wfBrely  Idp 
Jored.  During  the  forenoon,  before  their  In* 
Jury,  the  foreman,  at  boee,  came  to  the  cfaam* 
bv  wiiero  llie  reepOBdent*  were  woiMbk  for 
tbe  purpoee  of  determining  how  It  iboold  be 
permanently  timbered;  but  he  did  not  make 
any  InaiwctkHi.  So  fer  ea  the  power  of  tibe 
req^omdents  to  inspect  Is  emoamed,  tbe  Cam- 
ber may  be  dtvided  Into  three  parts:  0)  Tbn 
omier  8  or  9  fSet,  whUft  respondento  could 
not  inspect  because  they  could  not  reach  it; 
(8)  the  middle  portioB  at  the  dumber,  being 
that  pntloB  wUdL  tlMy  were  able  iot  and 
did,  inspect;  and Hiat prartlon of  tiM  walls 
agahiBt  wliliSt  tbe  remaluing  ore  rested,  and 
whldi,  of  comss,  coold  not  be  inspected,  ex- 
cept as  the  ore  was  remored. 

The  reapondenta  were  uperioiosd  miners. 
Tber  had  nothing  to  do  with  the  timbering  of 
flu  mine;  fliat  duty  dsvolTed  iqmi  oertain 
otber  tfuployfc.  Tta^  wen  unable  to  tell 
from  what  portion  M  the  hanging  wall  flie 
rock  which  Injured  ttiem  came,  lbs  mason 
die  nonsuit  was  set  asldo  and  a  dbw  telal 
granted  was  stated  by  tke  court  to  be  as  Al- 
lows: 

"In  craating  the  nonsuit  In  this  esse  I  was 
of  tbe  opiniMi  that  tbe  minda  U  reasonable  men 
could  not  differ  in  reachiof  the  ccmclugion  from 
the  eridencs  that  the  rock  whldi  injured  plain- 
tiff came  from  the  nine  foot  area.  In  arriving 
at  that  ctmclaaioD,  I  orarlocAed  tJu  inference 
of  the  fact  (or  presnmptloa  of  fact)  that  the 
rock  came  from  above  the  9-foot  area,  which 
the  jury  would  be  entitled  to  consider  by  rea- 
son of  the  plaintiffs'  testimony  of  carefuUy  in- 
specting and  sounding  the  rock  in  tbe  nine  foot 
area." 

In  their  brief  respondents  assert  that, 
while  the  court  was  right  In  granting  the 
new  trial,  It  reached  Its  conclusion  by  false 
reasoning.  They  contend  that  the  new  trial 
was  properly  granted  upon  the  theory  that 
defendants  were  obliged  to  take  all  reason- 
able precautions  to  make  plaintiffs'  working 
place  safe.  They  concede  that  It  was  unques- 
tionably their  duty,  when  they  came  into  the 
working  chamber,  to  test  tbe  walls  wltbln 
their  reach,  and,  If  they  found  loose  or  inse- 
cure rock,  to  bar  It  down.  They  also  concede 


tHat  it  was  unoossttonaUy  thdr  duty  to  call 
tlio  attentloD  (tf  tbs  Alft  booi,  or  flszouui, 
to  any  unsafe  eondWon  which  they  discover- 
ed and  could  not  remedy. 

[1]  As  a  general  proposition,  flu  rule  ot 
law  stated  by  respoodentolsooiTBCt  but  tt  la 
not  and  cannot  be  correct  In  tboee  instances 
n^hm  the  duty  of  inq»ectIon  for  tlie  purpose 
d  making  safto  rests  upmi  ttie  servant  Hie 
esses  dted  by  revondsnto  are  lustoncies 
whan  Uiere  was  no  duty  resting  upon  tb» 
swant  to  Inspect  and  keep  safe  his  itoce  of 
labor.  Sndi  w«s  the  cases  ct  kf6Donou^ 
T.  Bsilway  OA,  IS  WadL  244^  48  Fue.  834^ 
McUillanT.  Iftadng  001,83  Wash.  071^  78  Fac. 
886^  98  Am.  Bt  Bep^  WB,  HuDIb  t.  Hallway 
Oa,  88  Wash.  SBO;  88  Pae.  S14k  Ohesfliam  t. 
Hofui,  00  Wash.  4e0,8rPac.488^22L.B.A. 
QX-  B.)  8(0,  McKsaslo  T.  Oollisxy  Co.,  OB  Wash. 
480k  104  Fse.  801, 28  L.  B.  A.  (N.  S.)  1344^  and 
Goz  T.  Goal  Go.  81  Wash.  848,  112  Pac  281. 
But  tluse  esses,  and  ofliers  of  liks  tenor  dtod 
by  nmcndanti,  are  insppllfshls  to  tbs  tacts 
oCtUscasa  Ons of fte rsspandento testUlsd 
as  toUows: 

"When  yotf  first  go  on  ablft,  yon  alwaya  ex> 
amine  around  to  see  what  you  are  up  against. 
If  there  Is  any  rodk  hanging  over  yon,  yoa  take 
it  down-  One  man  nsnally  takes  the  pldc,  and 
the  other  awn  the  bar,  and  go  over  the  walls, 
and  yoa  take  and  tap  and  Ut  them,  tap  thetn 
with  the  bar  or  end  it,  and  if  Uie  rock  is 
loose  Its  sounds  drununy ;  if  it  is  aoUd,  it  will 
ring  and  make  the  steel  ring.  We  taK>ed  down 
pretty  good.  It  was  a  very  wet  place,  watw 
running  down  thne  always,  loosening  up  a  cer- 
tain amonnt  of  nek.  We  barred  down  what 
we  eonld,  and  sooaded  It  all,  sad  it  seemed  in 
blr  condition.** 

There  was  other  testhnony  ot  like  tiiar* 
acter.  It  Is  flteredDm  plain  that  flw  duty  ot 
Inapeedon  rested  won  the  ouplivto  and 
not  ovon  tlis  master.  If  Qis  idaes  was,  or 
became,  unsafe^  It  was  their  duty  to  bar  down 
and  malce  it  safew  It  th^  were  unable  for 
any  reason  to  make  it  safe  barring  down, 
then  It  was  tk^  duty  to  ttosf  flielr  work  and 
Inf (Hm  the  fbreman  of  liie  unsafie  conditio. 

[2]  But  reqmndents  assert  fiutt  0ie  mate- 
rial of  the  walls  In  question  was  muSx  as  that 
the  actioQ  of  the  air  and  water  would  make 
them  unsafe  vrtthin  an  hour  or  two  after 
they  had  been  inspected,  and  that  beoKose 
thereof  It  was  tlie  duty  of  tbe  iq^idlante  to 
put  In  temporary  timbers.  It  appears  that 
at  times  it  Is  found  necessary  to  put  In  the 
temporary  tbnbers  in  order  to  hold  the  walls. 
Bnt  tbe  duty  ot  inspectton  was  on  respomd- 
ents ;  th^  w»e  bound  to  know  more  abont 
tbe  conditions  Oian  any  one  dse.  Tbey  were 
experienced  miners.  If  temporary  timbering 
was  necessary,  it  was  their  duty  to  so  Inform 
the  foronan  or  tlmberman.  Tbe  conditions 
of  their  working  place  were  constantly  chang- 
ing. If  the  place  was  dang^ ons,  they  knew 
it  before  any  <»ie  else  could  know  It  If  tb^ 
,tiectad  to  work  In  the  dangwoos  plaoe  with- 
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oat  complftiat,  uid  without  nqmeaUns  t«n- 
porary  timbers,  they  awamed  the  risks.  The 
law  apiiUcable  to  tJae  &cts  here  may  be  finnd 
la  tbe  fcdlowlng  cases;  Smith  t.  Mlnlns  Oo^ 
88  Wash.  46^  SO  Faa  770;  White  v.  Spo- 
kane ft  In.  Bacp.  By.,  64  Wash.  67U,  103  Pa& 
mO;  OuUy  T.  Northern  Pac  By.,  86  Wash. 
241.  77  Pac.  202.  In  the  Smith  Case,  npra, 
the  eoozt  said: 

"Mininy  is  known  to  be  dangerous  mark.  Bo* 
qtoDdttit  admits  that  he  knew  this;  that  he 
Imew  there  was  more  or  leas  danfir  from  faU- 
ing  rock;  that  'aip^Ucking*  was  constantly  go- 
ing on,  which  looeeoed  the  rock  overhead  and 
made  It  more  dangerous  £rom  day  to  day.  As 
a  "rnDt^er,'  it  was  necessary  for  him  to  do 
muA  of  Us  week  ahead  of  the  timbering— that 
is,  he  sanst  renaove  the  ore  thrown  down  by  the 
blasting,  before  the  timben  eonld  be  i^ced  in 
position  to  protect  him.  The  rery  natore  of 
mining  is  sodi  that  the  working  places  of  the 
mineni  and  'imu^erB'  are  oonstantly  undergoing 
changes.  These  tdianges  are  necessarily  accom* 
panied  with  dangers  to  the  workmen,  notwith; 
standing  careful  inspectloD  and  protectioa  by 
the  master." 

In  CuUy  T.  Nwtbem  Fa&  Bjn  uagn,  tbSs 
court  said: 

"Hie  appellant  seeks  to  Inroke  tbe  rale  In 
this  esse  that  it  is  the  duty  of  the  master  to 
famish  the  servant  with  a  safe  place  in  which 
to  work.  This  role^  however,  has  no  anpUea- 
tion  to  this  class  of  employment" 

Hia  coart  Uura  quotes  Cha  foUowlnc  from 
a  WlscMuln  case: 

"The  place  to  work  la  being  dianged  conatant- 
ly,  and  is  necessarily  Incomplete  and  dangeroos ; 
and  the  employd  knows  it,  and  accepts  sudi 
risks  as  are  ordiBsrily  pEeseiit  ia  sadi  opem- 
tiona."  Katfa  t.  Wiscmula  Ont.  B.  Co.,  121 
Wis.  BOB,  00  N.  W.  221. 

In  tbe  case  of  Jones  t.  norenoe  ICln.  Co., 
66  Wis.  268.  38  N.  W.  20T,  6T  Am.  Bep.  260, 
tbe  cbnrt  said:  ' 

"Bnt  the  danger  resnlting  from  leaving 
loose  stones  or  ore  in  the  roof  or  lades  of  the 
mine  is  a  danger  whidt  the  employer  may  well 
impose  the  duty  of  guarding  against  upon  those 
wwking  In  the  mine.  Such  danger  ia  the  direct 
icsdH  of  their  operations,  and  thej  are  always 
Ml  the  groond,  and  have  better  facilities  for 
knowledge  whoa  a  danger  of  that  kind  exists^ 
and  fen  removing  the  asms,  than  the  pit  boaa  or 
captain  of  the  mine,  and  there  would  seem  to 
be  no  ground  for  holding  that  the  owner  of  Oie 
mine  may  not  impose  sncit  duty  upon  the  ndn- 
ers  tiiemselves." 

To  the  same  effect  see  the  following  cases: 
Porter  v.  SUver  Creek  Co..  84  Wis.  418,  64  N. 
W.  lOlA,  Fotbea  v.  Boone  VaU^  Coal  Co.,  113 
Iowa,  04,  84  N.  W.  070;  Pinalyson  v.  Utica 
Mln.  Co..  67  Fed.  607,  U  C.  a  A.  402 ;  Coal 
&  Min.  C&  V.  Clay's  Adm'r,  61  Ohio  St  642, 
38N.  B.610,26UB.A.  848;   Petaja  T. 
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Ann»a  Iron  &  Uln.  Oo^,  106  HIdL  468,  64  N. 
W.  380,  00  N.  W.  SSI.  82  li.  R.  A.  4S6,  08  Am. 
St  Bep.  606. 

t'}  We  are  dearly  of  the  opinion  that  a 
new  trial  could  not  pri^rly  be  granted  upon 
the  theory  advanced  and  argued  1^  respond- 
^ta.  Nor  was  the  court  JusUfled  In  granting 
a  new  trial  upoo  its  own  theory,  to  wit  that 
Uie  Jnry  had  a  rl^t  to  consider  whether  or 
not  the  rock  came  f»m  id>o>ve  the  0-fOot  area 
whi<d),  the  respondents  were  able  to  Inspect 
There  is  no  testimony  In  the  record  tending 
to  Indicate  that  the  rock  came  tiom  above 
the  Inspected  area.  Tbe  reepondenta  them- 
selves did  not  know  whae  it  came  from. 
The  only  witness  who  undertook  to  testify 
oa  that  question  was  FItzpatrldE,  who  said 
that  the  rock  came  from  "about  tbe  botttmi 
of  the  ttopCt  was  ^bout  8  feet  above  tiie 
tlmbwa,  the  hanging  wall,"  and  Oat  "it 
seemed  to  be  aboot  sbonlder  bl^"  and  that 
it  was  "aboot  4  feet  iv»  from  die  flow."  In 
additl<m  to  this,  it  is  shown  that  it  was  the 
duty  of  tbe  nlgbt  crew  to  Inspect  and  bar- 
down  those  portions  of  the  walls  they  found 
exposed.  When  they  went  to  work  there 
were  only  some  6  7  feet  between  tbe  top 
of  tbe  ore  on  which  tb^  stood  and  the  ceil- 
ing or  back.  It  most  be  presumed  that  the 
ul^ht  crew  i»^>perly  inspected  these  portioos 
of  the  walls.  It  would  therefore  conclusively 
appear  that  tha  rock  ffell  ^ther  from  that 
portion  of  the  bawyiny  wall  which  had  pre- 
viously been  Inq  wcted  by  the  respondents  or 
from  that  portion  near  the  floor  and  against 
which  tbe  ore  bad  rested.  It  was  their  duty 
to  inspect  and  bar  down  the  walls  as  they 
removed  the  ore  from  them. 

m  Since,  Qieretias,  the  testimony  sbowa 
that  the  rock  did  not  come  finmi  that  portion 
of  tbe  wall  nearest  the  celling,  and  whlcdi  tbe 
respondents  could  not  iuqiect  on  account  of 
Ita  bdght,  tbe  court  wm  In  error  In  bis  om- 
clnslon  that  the  case  should  have  been  sub-, 
mitted  to  tha  Jury  iqkki  tbe  theory  that  the 
rock  might  have  come  from  tbe  upper  or  un- 
inspected portion  of  tbe  duunber.  But  ana 
if  it  be  assumed  that  the  rock  came  ftom  tbe 
uninspected  portion  ot  the  duunbw,  still  the 
nonsuit  was  prc^erly  granted,  because,  if  the 
respondents  oould  not,  for  any  reason,  inspect 
that  pcvtlon  of  the  wall,  It  was  their  duty 
to  have  so  notified  tiw  foreman.  In  order  that 
he  mi^t  tumldt  them  ladders  and  tools  for 
that  purpose,  or  make  the  inspectian  hlmselt. 

We  are  of  the  ofdnlcm  that  Ibe  trial  court 
properly  granted  the  nonsuit,  and  erred  In 
granting  a  new  trial.  The  Judgment  Is  ro- 
versedt^and  the  cause  remanded,  with  Instruo- 
tlona  to  dismiss. 

HOLCOMB,  a  J.,  and  MOUNT,  TOUCAN, 
and  FUliLSBTON,  JJ„  concur. 
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E7AN8  T.  BBA<XEN.  (No. 

(Snpnms  Coort  ol  OUahoiiuk   Jan.  20,  1920. 
Behearlnr  Danted  March  2. 19200 

(Bvltahiu  hff  the  Court.) 

IsDum  4s»16<4>— Leaae  or  i.AJtDB  AUiOmD 

Vt  ConOIBBS  Not  OOHPLTZNO  WITH  UOU- 

ZnUionfl  OF  DEPAsncuTT  or  ImmoB  void. 
A  contract  of  lease  ezecnted  by  a  ^eyanne 
Indian  on  lands  allotted  to  bim  ander  AjCt  Gong. 
Harcb  8.  1891  (26  Stat.  1024),  that  la  not  in 
substantial  compliance  with  the  rules  and  rec- 
nlationa  o(  the  Department  of  the  Interior  ia 
nnll  and  ToId,  and  a  defense  to  an  action  in 
ejectment  cannot  be  predicated  thereon. 

Error  from  District  Court,  Kingfiaher 
County ;  J.  O.  RobbertB,  Judge. 

Actlm  by  A.  B.  Bracken  against  A.  H. 
Brans.  Verdict  and  Judgment  for  jAalntlff, 
and  defttidant  Inings  emr.  Afflrmed. 

D.  K  Oonnlngliam*  of  Klngflaber,  for  ^lo- 
tlff  In  error, 

John  T.  BradlflTt  of  Ktngflaber,  for  defend- 
ant In  error. 

SAENBT,  J.  Christian  Starr,  a  Obeyome 
Indian,  rooelTed  an  allotment  of  land  under 
Oie  act  (tf  Gongresa  ct  March  8,  1801.  On 
l>ecanber  4,  1016,  the  United  Statu  Issued 
ft  patent  to  him,  but  prlw  to  Uila  tlme^  by 
Tlrtne  of  the  law  under  nUdi  On  land  was 
allotted  and  patented,  it  was  held  In  trust 
fte  ChilBtian  Stur,  the  allottee,  by  tbe  Uni^ 
ed  States.  Subsequent  to  tiie  Issuance  of 
patent  and  on  rebruary  16,  1016,  Gbrlstlan 
Starr  and  Twin  Woman,  his  wife,  sold  and 
oonv^ed  Uie  land  to  A.  BL  Brai&en.  One 
A  H.  Brans  was  In  possession  of  the  land 
at  said  time,  and  Bracken  commenced  this 
action  for  possession  and  damages  fw  tm- 
lawfully  withholding  possesslim.  Evans 
claimed  tbe  right  to  posseesltm  of  tbe  land 
under  the  following  Instmmaits:  First,  a 
lease  from  Christian  Starr  to  George  H. 
King,  dated  November  20, 1912,  and  assigned 
by  King  to  Brans  on  April  20,  1913;  second, 
ft  contract  dated  September  9)  1011.  which 
recited  that,  according  to  the  terms  of  the 
lease  entered  into  by  Starr  and  King  (subse- 
quently assigned  to  E}vans),  it  was  agreed 
that  King  was  to  break  35  acres  of  sod  and  to 
put  10  acres  in  alfalfa  as  a  part  of  tJie  consid- 
eration for  the  leasing  of  the  premises,  and 
that  in  consideration  of  915  cash  the  lessor  re- 
lieved E\-ana  of  the  fulfillment  of  the  terms  of 
said  ori^nal  lease;  third,  a  purported  con- 
tract dated  Febmary  11,  1918  (which  was 
never  recorded),  providing  that  In  considera- 
tion of  $50  cash  paid  by  Evans  to  Starr  the 
former  should  be  permitted  to  ieep  the  prem- 
ises "as  iinder  the  old  c<mtract  made  witli 
Ut-oi^e  M.  King,"  without  Evans  breaking 
any  more  land  on  tbe  place  or  sowing  any 


alfalfa,  and  It  was  ftarttiftr  agreed  ttutt  Drans 
should  hare  the  right  to  reroore  any  im^wore- 
ments  or  fences  that  be  had  placed  on  the 
land  purchased  from  Q.  M.  King. 

At  the  trial  the  court  held  that  the  con- 
Btmctlon  of  the  leases  was  a  question  of  Iftw, 
and  Instructed  the  Jury  to  find  tbe  amount 
of  plalntirs  damages,  whldi  It  did  at 
Tbe  court  thereuptm  decided,  in  effect,  that 
the  leases  were  void,  and  entered  Judgment 
on  ttie  verdict  fOr  the  plaintiff,  from  which 
Uie  defendant.  Brans,  has  nppeaitA. 

The  land  was  allotted  pursuant  to  act  Cuig. 
ManA  8,  1801  (29  Stat.  U  1024),  sectlott  IS, 
art  6;  of  which  provides: 

"When  said  allotmenti  of  lands  shall  bare 
baen  selected  and  taken  as  aforesaid,  and  ap- 

prored  by  tbe  Secretary  of  the  Intmim-,  the  ti- 
des hereto  diall  be  h^  in  trust  &w  the  allot- 
tees, leipectiTely,  tor  the  period  of  twenty-five 
years,  In  tbe  manner  and  to  tbe  extent  provided 
for  in  the  act  of  Ooogreas  entitied  'An  act  to 
prevMe  toe  the  allotment  «t  land  in  sereralty 
to  Indians  en  flie  raifoos  leaarratlons,  and  to 
extend  the  protoetifm  of  tbe  laws  of  tbs  United 
States  and  tbe  T«rritorIea  over  tbe  Indiana,  and 
for  other  parpoaea,*  approved  February  eig&t, 
eii^teo)  hundred  and  ^gbtr-seven;  and  at  the 
expiration  of  aald  period  of  twenty-five  years 
the  titles  hereto  shiall  be  conveyed  In  fee  sim- 
ple to  tbe  allottees^  or  their  hein^  free  tmm  all 
Incnmbrancea.** 

Under  section  6  <tf  Qie  act  of  BN^Kvaiy  8, 
186T  CU  Btftt  380  [U.  B.  Omnp.  8t  f  4201]). 
It  Is  provided  Uiat  at  the  soEplratloB  of  the 
trust  pariod  the  Unlt^  Btates  wtQ  oonrey 
the  land  to  tbe  Indian  allottee,  or  his  belr% 
■in  faa^  dlMdinrged  of  said  tmst  and  free  of 
all  diarge  or  incomlwancft  whatsoerer,"  and 
tSiat,  "If  any  conveyance  shall  be  made  eC 
the  lands  set  apart  ftnd  allotted  as  her^ 
provided,  or  any  ocmtract  made  toochins  tbe 
aame;  b^ra  Qie  ex^ratton  of  tibe  time  abore 
mentltMied,  sudi  conveyance  or  oontract  shall 
be  absolutely  null  and  rcrfd." 

On  September  10, 1010,  the  Department  of 
tbe  Ulterior  adt^Hed  rules  and  regulations  tw 
the  leasing  of  Indian  lands  on  reserratloos 
where  allotted  lands  were  held  under  trust 
patents.  Tbeee  regulations  permitted  certain 
Indian  allotteea,  ^o'dionld  be  deemed  by  the 
snperlntendratt  In  charge  of  any  competency 
commission  to  hare  the  requisite  knowledge, 
experience,  and  business  capaidty  to  ne- 
gotiate lease  contracts,  to  lease  their  own 
lands  under  certain  conditions.  These  regn* 
lations  prohibited  the  leasing  of  homeeiteads, 
the  mabing  of  overlapping  leases  within  a 
period  greater  than  seven  months  before  the 
expiration  of  any  existing  lease  and  provided 
for  the  making  of  such  leases  In  quadrnpli- 
cate,  and  thdr  filing  in  the  office  of  the  super- 
intendent in  charge  of  the  reservatlcni  within 
30  days  after  execution  for  bis  examination. 
If  the  exaroinaUon  disclosed  that  the  lease 
conformed  to  the  law  and  tbe  rules  and  regu- 
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iBttona  pKMnrtbed,  the  Bopezintenden^  or 
other  pwson  in  charge,  Indicated  his  ap- 
proval thereof  on  the  lease.  These  regula- 
tions apper.r  to,  have  been  in  force  nntll  July 
1,  1916,  when  addltlMial  regulatiooa  were 
prescribed.  These  permits  were  snbject  to 
revocation  at  any  time.  Tbese  rules  and  reg- 
nlatloDS  were  the  only  lawful  authority  en- 
titllag  ChrlstlaQ  Starr  to  lease  his  land,  and 
the  lease  made  tqr  Starr  to  King  on  Novem- 
ber 20,  aSiZt  was  Totd,  since  it  was  an  ove^ 
lapping  lease,  was  not  made  in  quadrupUcateg 
mis  not  filed  with  the  Indian  superintendent, 
nor  ^pfuroved  by  him,  and  purported  to  leam 
40  acres  required  by  ancb  rules  to  be  reserved 
as  a  homestead  and  fanned  and  worked  by 
the  Indian.  WUUams  et  al.  t.  Stelnmeti  et 
al.,  16  OliL  IW,  82  Pac.  986. 

It  is  contended,  however,  that  under  a  let- 
ter writt«i  AprU  20,  1908,  Qirlstlan  Starr 
was  permitted  to  make  the  lease  in  oontxover- 
B}'.  ThiB  coatentloa  Is  without  merit,  both 
for  tbe  reason  that  the  lease  does  not  cmnply 
with  the  rulee  mentlooed  In  the  letter,  and 
because  thia  permlsBlon  was  superseded  by 
the  regolatkHU  snbaeqnently  made.  The 
purported  cmtract  of  September  6,  1914,  Is 
Told  for  the  same  reasons  as  is  the  lease  of 
NoTflmtwr  20,  iei2.  Tba  purported  omtract 
of  February  11,  1016,  Is  also  TtAd  for  the 
reoaoD  tbat  It  la  a  part  of  and  attempts  to 
breathe  llflft  Into  the  T<4d  leaae  at  November 
20, 1012. 

In  consideration  at  the  foregt^ng  fbxts  it 
conclusive^  appears  that  the  trial  court  was 
right  In  luAding  that  the  plalntUI  waa  entitled 
to  recover,  and  the  Judgment  is  therefore 
affirmed. 

OWEN,  a  and  KANB,  JOHNSOM,  and 
McNUlLU  J concur. 


EQUITABLE  SURET7  00.  v.  SAPP. 

(No.  10660.) 

(Supreme  Court  of  Oklahoma.    Feb.  17,  1920.) 

(SifUabua  bv  tiM  Oomrt^ 
X.  GUABniAir  Ann  waso  «=»144— Wabd  iut 

ICAINTAIN  ACTION   ON   BOND  AND  VOB  AO- 

COUNTIRO  nC  DISTSICT  COUBT. 
Where  ft  guardian  dtea  without  an  account- 
ing and  settlement  of  his  affairs  as  guardian 
having  been  made  in  the  county  court,  his  for- 
mer ward  may  maintain  an  action  in  the  su- 
perior or  district  court  against  his  personal  rei»- 
resentatlves  and  the  sureties  on  his  bond  as 
guardian  for  such  accounting  and  settlement. 

2.  Evidence  «=391  —  Wheke  plaIntijt  db- 
niiu  aitibhatzve  defense,  burden  is  on 
dkrhoaot  to  fsovb  aumaxi0m8  ov 

SWBK. 

Where  a  defendant  sets  up  an  affirmative 
defense,  and  the  plaintiff  denies  the  existence  of 


said  fact,  the  burden  of  proof  Is  upon  the  de- 
fendant to  prove  said  aUegstlMis  cS.  Us  answer. 

5.  Uvno  BTATDIB  IHOn  BXVBKAIj;.T  UABUi 
as  SAU  OBUQAIteS  (»  AST  Of  IBUC  KAT 
B>  ZmJLVDBD  IN  lAlOB  ACTION. 

Section  4694,  Rev.  Laws  1010,  provides: 
"That  persons  severally  liaUe  nvou  the  same 
obligati<m  *  •  *  may  all  or  any  of  them  be 
induded  in  the  same  action,  at  the  option  of 
the  plaintiff." 

4.  OUABDIAN  AND  WABD  182(6) — ^EVIDBNOB 
HXI.D  TO  0HOW  SXBOUTXOn  fit  OUABDXAir'a 

BONDS. 

Evidence  examined,  and  heUA  sufficient  to 
show  the  execution  of  the  bond  sued  on  by  the 
defendant  surety  company. 

6.  Appbal  and  sbbob  4c»8S8— Ooabdean  and 
waan  «=>18a(7)— In  action  on  bono  of 

aVABDIAK  CODBX  KAT  BBTTU  BSTATB;  JUDO* 
KENT  HAT  BC  HAD  AOAIHST  AU.  OB  ANT  FABT 
or  DEIXNDANTS';  WHEBE  ADKINISTBATOB 
DOES  NOT  DEFEND  JUDGMENT  AOAINST  6UEK- 
TT  WnX  NOT  BG  KBVKBSBD  FOB  TAILUBE  TO 
BENDBB  JTTDGHENT  AGAnfST  CTB  ADHIHia- 
TBATOB:  JtTDO&IBNT  KAT  BS  FOB  AHOOm 
DUE,  WITH  iNTSBBST. 

In  an  action  in  the  district  eoort  against 
the  administrator  of  the  fwiiier  guardian  and 
the  sureties  on  his  bond  for  an  aeoountfaig  and 
settlement  of  his  account,  tlie  district  court 
has  a  right  to  settle  the  account,  and,  the  bcmd 
being  joint  and  several,  the  plaintiff  has  a  right 
to  jadgment  against  all  of  said  defendants  i>t 
at  his  option  only  a  part  of  them,  and  where 
the  answer  of  the  administrator  discloses  the 
fact  that  the  estate  is  inw^ent,  said  answer 
la  not  cmitroverted,  and  upon  the  trial  of  the 
case  the  administrator  does  not  appear  and 
defend,  but  the  bondsmen  did  defend,  and  the 
court  rendered  Judgment  against  paid  bonds- 
men, and  no  request  is  made  hy  tiie  bondsmen 
that  judgment  be  rendered  against  said  estate^ 
the  Judgment  against  the  bondsmen  will  not  be 
reversed  on  appeal  for  failure  to  render  Judg- 
ment i^Inst  the  administrator  of  said  estate. 

6.  GUABDIAir  AND  WAXD  «=»182(7)  —  JCTG- 
HBNT  HAT  BE  ■NTEBBD  AOAINST  KOBBTT  ON 
BOND  OF  DKCBA8BD  OUABDZAH  FOB  AMOUNT 
FOUND  DtrX  IN  SUIT  FOB  AOCOUNTINQ,  WITB 
ZNTEBEST  FBOH  DEUVEBT  OF  OUABDIAN'B 
DEED. 

In  an  action  in  the  district  court  by  the 
ward  against  the  administrator  of  the  former 
gnardian  and  the  curetieB  on  the  guardian's 
bond  to  account  for  certain  money  from  the 
sale  of  the  ward's  property,  and  it  appears  that 
the  guardian  during  bis  lifetime  rendered  no 
aocoont  of  the  proceeds  of  said  sale,  it  is  not 
error  to  render  judgment  against  the  bondsmeu 
for  the  amount  fouod  due,  together  with  inter- 
est thereon  at  the  legal  rate  from  the  date  of 
the  execution  and  delivery  of  the  deed. 

Appeal  finm  District  Court,  Ottawa  Coun- 
ty; S.  G.  rullertoo.  Judge. 

Action  by  O.  W.  Sapp,  guardian  of  the 
estate  of  Esta  Z.  McCulIough,  against  the 
administrator  of  John  W.  McCulIough  and 
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die  Banltable  Snntr  Oonvuv-  Jndcment 
for  plaintiff,  and  fltfmiliint  Surety  Company 

KppeaU.  Affirmed. 

A.  01  Towati  at  UUunl,  ftir  pUlnOtt  In  error. 

Fred  P.  BranscHi,  of  llakkogee,  I*  A.  Wet* 
1^  of  Miami,  and  Olenn  Aioom,  9f  HtnkOBee, 
tat  defendant  In  em>r. 

UcNBlLL,  J.  This  action  was  commenced 
In  the  district  coort  of  Ottawa  county  by 
O.  W.  Sapp,  guardian  of  Esta  Z.  McOallongh, 
to  collect  on  a  former  guardian's  sale  bond 
^ecnCed  by  John  W.  McCallongh,  Qie  former 
guardian  of  I^ta  Z.  McOnllongh,  and  tbe 
snrety  on  said  b<nid,  to  wit,  tbe  EqnltaUe 
Surety  Company. 

The  petition  alleged  that  John  W.  MeCol* 
longb  was  appointed  guardian  of  the  estate 
of  Esta  Z.  McCnlloagfa  in  the  year  1918,  and 
gaTe  a  general  bond ;  that  thereafter  the 
said  John  W.  McCoIlon^  aa  guardian  ob- 
tained an  order  to  sell  certain  land  of  Esta 
Z.  McCulIou^  and  executed  an  additional 
guardian's  bond  or  sale  btmd  with  the  Bqnl- 
table  Surety  Company  as  surety,  the  amount 
of  aald  bond  being  95.700;  that  the  said 
Jflbn  W.  McCullough  by  order  of  the  oonnty 
court  sold  said  land  for  $8,200;  and  has  since 
died,  and  never  accounted  for  said  money  or 
paid  the  same  over  to  the  minor  or  his  suc- 
ceeding guardian;  and  that  plaintiff  Is  the 
guardian  of  the  said  Esta  Z. ,  McCnIlough. 

The  case  was  tried  to  the  court  without 
*  ivyt  And  Judgment  rendered  against  the 
SBxety  company  in  the  sum  of  fS^iOO,  b^ng 
the  amount  found  due  from  tbe  sale  of  the 
land  sold  by  said  John  W.  McCullough  while 
actti^  as  guardian,  and  9870  as  Interest. 
From  said  Judgmoit  the  Bqultable  Surety 
Company  appealed,  and  for  reversal  of  said 
Judgmoit  assign  nnmerona  asslgnracntfl  of 
error. 

[1]  Hie  first  quesUon  presrated  in  ttie 
brief  of  plaintiff  in  error  te  tin  coort  erred 
in  overmllng  the  demurrer  of  the  Equitable 
Snrety  Gmnpany  to  the  plaintUTs  petiti(». 
l^ia  qnesttoD  is  briefed  upon  tbe  theory  ttiat 
no  acoountlng  was  had  In  13ie  oonnty  court, 
either  btfore  or  after  the  death  <d  Jdm  W. 
McCoIlough,  to  settle  his  guardian  account, 
and  the  county  court  was  the  only  court 
wUdi  bad  Jurisdiction  to  settte  the  account 
and  to  detwmine  the  amount  JAn  W.  He- 
OttUough  as  guardian  owed  the  estate  of  his 
ward.  It  is  contended  no  action  could  be 
brought  on  the  bond  in  tb»  district  court 
nntil  an  aocountins  was  had  In  flie  county 
court.  This  theory  of  tbe  case  Is  very  ex- 
toislT^  bribed  by  counsel  toe  plaintiff  In 
error,  but  this  court  has  held  contrnzy  to  the 
contention  of  plaintiff  In  tmor  in  the  case 
of  Dumell  t.  DanSby,  08  Old.  165,  100  Pac 
SIT,  wherein  tbe  court  stated  aa  follows: 

"Where  a  guardian  dies  without  an  account- 
ing and  settjnnent  of  his  affairs  aa  guardian 
having  bwa  made  In  the  county  court  hia  foiv 


mer  wards  nay  maintain  an  aotioB  In  Oa  so- 
perior  or  district  court  against  his  pMSonal  np- 
reaentativaa  and  tht  soreCies  on  his  bond  mm 
gnarAan  for  sodx  acoonnting  and  Mttlement.'* 

This  principle  of  law  was  foHowed  by  this 
court  In  the  case  of  Morey  v.  Qirlstlan  et  al-, 
109  Fac  887,  and  In  the  case  of  Title  Guaran- 
ty ft  Surety  Oa  of  Scrantoo,  Pa.,  v.  Burton, 
170  Pac  1170.  By  ai^ilrln?  the  principle  of 
law  adopted  in  tiie  above-entitled  cases  to 
Qie  case  at  bar,  it  was  not  error  for  the  court 
to  overrule  the  dnnnrrer  to  the  petition. 

12]  The  second  contention  at  plaintiff  in 
error  Is  that  the  court  erred  in  not  abating 
the  suit  for  the  reason  that  a  forma-  guard- 
ian had  brou^t  quit  against  the  purchaser 
of  the  land  to  recover  the  land  for  the  reason 
the  sale  was  void  and  fraudulent  WhUe 
the  answer  contained  such  an  allegation, 
the  defendant  In  error  replied  by  denying  the 
allegation  of  Gie  answer,  and  there  was  do 
evidence  Introduced  to  sui^rt  this  allega- 
tion of  defendant's  answer.  This  was  an 
affirmative  defense,  and  the  burden  at  prov- 
ing the  same  was  upon  d^aidsnt  The  law 
apidlcable  to  electlmi  of  remedies  was  an- 
nounced by  this  court  In  the  caae  of  Alliance 
Trust  Oo.  T.  CSioate,  180  Pac  113.  1%1b  de- 
fense Is  not  supported  la^  either  tbib  law  or 
fects. 

[3-1]  The  third  contention  Is  that  the  court 
erred  In  reusing  to  make  fhe  parties  on  tbe 
graeral  gnardianahip  bond  of  Jatm  W.  Mc- 
Cullough  parties  to  this  suit,  but  in  Oils  we 
think  there  was  no  error,  as  this  court  in  tlie 
case  of  Southern  Snrety  Oo.  r.  Buxney,  84 
Okl.  062,  126  Pa&  74a  4S  B.  A.  (N.  8.) 
808,  stated  as  follows: 

*TbB  general  bond  rsqnlred  of  a  guardian  Is 
intended  to  secure  to  ^e  infant  tiie  propv  ae- 
counting  for  all  fends,  from  whatever  source 
they  may  be  derived,  that  aiay  come  into  tbe 
bands  (tf  tiie  guardian;  the  special  or  'sales 
bond'  required  by  statu ta  U  camnlatlTe  secoritr, 
required  and  given  for  die  benefit  at  the  ward ; 
and  a  faQure  on  tbe  part  of  the  guardian  to 
account  for  tbe  proceeds  of  a  sale  of  real  estate 
will  not  excuse  or  absolve  bis  sureties  on  his 
original  or  general  .goaidlan's  bond.** 

Xbe  bond  bdng  a  cnmulatlTe  bond,  and 
both  bonds  were  liable  for  the  looceeds  from 
the  sale  of  the  pnqwty,  all  of  tbe  parties 
might  be  JcineA  tn  one  action,  or  the  plalntiffe 
may  sue  any  one  of  them,  as  provided  by 
section  4694,  Revised  Laws  1910,  which  pro- 
vides aa  follows: 

"That  persons  severally  liable  upon  the  same 
obli^tion  «  •  *  may  all  or  any  of  them  bt 
indoded  In  tbe  same  action,  at  the  option  of 
the  idaintUE." 

The  next  contention  of  tbe  p'«<"t*ff  In 
error  Is  that  the  court  erred  in  admitting 
certain  evidence^  to  wit^  tlie  conflnnatten  at 
sale  o£  the  county  court  of  tin  land  Mrid  by 
said  gaardlan,  McCnIlough,  for  the  reason 
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then  was  a  dlser^ncy  betw«en  the  descrip- 
tion of  tbe  land  adrertlsed  for  sale  and  the 
land  sold  and  confirmed  by  the  conrt.  "tMa 
contcfitlon  has  been  decided  contrary  to 
plaintiff  In  error's  contention  In  the  case  of 
Donndl      Danst^,  mxffFB.,  trhlch  states  as 

"'Bin  snrstr  npoo  a  (oardian's  sale  boi^ 
whwe  property  lias  beoi  sdd  by  such  guardian 
and  the  proceeds  Bqaandered^  will  not  be  per- 
mitted* In  an  action  on  the  bond,  to  deny  tiie 
validltT  of  the  rnardlan's  appointment  or  of 
the  proceedings  resoWng  In  the  sale^  nor  to 
deny  that  he  recciTed  die  proeeeds  of  said  sale 
in  his  Sdndary  ovadty." 

ISie  next  contention  is  that  the  court  erred 
in  admitting  tlie  bond  In  erldence.  Tbi6  de- 
fendants filed  a  verified  denial,  doiylng  each 
and  every  material  allegation  in  the  petition, 
and  as  a  further  defense  pleaded  that  no 
acconntlns  was  ever  bad  with  the  former 
guardian,  and  the  bond  saed  <«  was  a  qndal 
txmd,  and  no  liability  existed  ft>r  the  reasim 
that  no  funds  came  into  tbe  poeseMtoa  of 
tbe  guardian.  For  the  sake  of  argument  we 
may  admit  that  the  answer  Is  suffldeot  to 
deny  the  execution  of  the  bond.  The  evi- 
dence introdnced  on  behalf  of  the  plaintiff 
in  error  cMislBted  of  the  representative  of 
the  surety  company,  who  rec^ved  the  appli- 
cation for  the  bond  in  question  and  forward- 
ed the  bond  to  B.  J.  Phelps  &  Oo^  at  Musko- 
gee, state  agent  of  the  company,  the  bond 
was  returned  to  the  representative  executed 
by  the  company,  and  the  agent  bad  McGuI- 
lough  to  execute  the  bond  and  delivered  Qie 
bond  either  to  McCullous^  or  to  the  court, 
where  It  was  approved  by  the  clerfc  oC  tbe 
county  conrt  As  to  the  snfilcdency  of  this 
evidence,  we  think  It  la  sufficient  nnder  the 
rule  announced  in  Jones  on  Evidence  (2d  Bd.) 
p.  672,  whidi,  in  discussing  the  general  rule 
as  to  the  pro(tf  of  execution  of  documents 
and  the  exceptions  to  the  general  rule,  says: 

"Another  exception  has  bem  recoffnised  in  the 
case  of  office  bonds,  tike  those  of  executors, 
guardian,  and  similar  penons,  such  bonds  are 
generally  deiMslted  in  a  public  office.  They  are 
for  the  benefit  of  varioos  persnis  who  may  be 
interested,  and  are  not  gennally  delivered  nn- 
tjl  tiiey  have  the  avptmal  ot  some  pnUie  officer. 
Xhess  facts  have  been  devnod  a  snfldent  guar* 
anty  «C  tbe  antiMatkHy  of  bonds  iA  this  char- 
acter to  dispense  with  the  evidenoa  of  tlie  sub- 
■cribing  witness. " 

This  being  a  surety  bond,  the  agent  of  the 
company  received  the  application  and  for- 
warded the  bond  to  the  state  agent,  and  the 
same  was  returned  to  him,  and  pnriMnted  to 
be  execnted  by  the.  companr*  or  some  attop> 


ney  In  fact  on  behalf  of  Ibe  company,  and 
by  the  agent  of  the  company  delivered  i&tba 
to  the  guardian  or  Judge  of  the  court  Tbe 
bond  having  been  filed  and  ai^roved  by  Ota' 
court,  we  think  It  was  snffidant  evidwce  to 
admit  the  bond  in  evldrace. 

The  next  proposition  briefed  by  plaintiff 
In  error  is  that  the  court  erred  In  not  render^ 
Ing  Judgm^t  against  the  estate  of  3<am  W. 
McCMUoni^  deceased.  Tbe  record  dlsdoees 
Qiat  Hie  administrator  at  said  estate  filed  an 
answer,  but  the  record  Calls  to  disclose  that 
the  administrator  or  attonuiy  an^ared  at 
the  trial,  offered  any  evidence,  or  partl<^ted 
In  the  trial  of  the  case.  The  court  simply 
roidered  Judgment  against  the  surety.  WhUe 
the  administratrix  Is  made  a  party  defmdaiit 
in  error  In  this  court,  no  caae-made  was  ever 
served  i^ton  the  administratrix  of  said  estate, 
nor  do  they  appear  to  be  before  this  court 
on  appeal.  The  answer  <tf  the  administra- 
trix alleged  the  estate  was  tnsfdvent.  and  this 
allegation  was  not  controverted.  Tbe  Su- 
preme Conrt  of  Oallfomia  In  the  case 
Zurflnh  V.  Smith,  13S  GaL  644,  OT  Pae  1060. 
held,  in  substance,  that  It  was  not  neces- 
sary In  a  similar  proceeding  to  render  Jndc- 
ment  against  the  estate;  that  the  mretles 
on  the  bond.  If  required  to  pay  said  anumnt, 
could  bring  tbeti  prooeadtag  agidnst  the 
estate  if  Uie  estate  was  atdroit 

[•1  It  Is  next  contended  that  Ow  conrt 
erred  in  aUowIng  interest  ftom  tba  date  of 
tbe  sale  of  flie  ward's  land.  Our  conrt  has 
not  passed  on  a  rimOar  qaestlon,  hot  fb»  role 
announced  In  Church  on  New  Probate  Law 
and  Practloeb  vid.  1,  p.  208,  la  b«  foUoira: 

*Ti  iba  goaxdian  receives  money  of  his  wards, 
which  be  ke^s  for  many  years,  and  uses  for 
his  own  pnrpose  and  rendeia  no  acconnt  until 
dted  to  appear  and  accoout  on  the  petition  of 
hit  wards,  he  is  prtqterly  diargeable  with  in- 
tereet  upon  the  money  received,  compounded  an- 
nually, although  he  was  guilty  of  no  fraud  In 
the  case  of  his  ward's  money.  In  re  Esdiridi, 
86  Gal.  9S,  101  [24  Pac  634] ;  Estate  of  Bamr 
Ilton,  139  CaL  671,  73  Pac.  B«p.  068;  Glaa- 
seU  V.  Qlassell,  147  Gal.  510,  82  Pac  B«p.  42; 
Scheib  T.  Thompson.  23  Utah,  6G4, 66  Pac  ZUv< 
490,  BOO."* 

We  think  there  was  no  error  in  rendering 
Judgment  for  Interest  at  the  rate  of  6  per 
ceat.  from  the  date  of  the  dtilvery  of  the 
deed,  when  the  money  should  have  been  la 
the  hands  of  the  guardian. 

Sinding  no  ivejudictal  error  in  the  record, 
tba  judgment  ut  the  district  court  is  affirmed. 

RAINET.  y.  O.  J.,  and  KANB,  PITOB- 
FOBD,  JOHNSON,  and  BIGGINS.  JJ.,  con- 
cur. 
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HILi;  T.  TUBNTERSm  OEBMANIA  OF 
OKLAHOMA.  CITY  «t  al.  <No.  7S3D 

(Supreme  Coort  ot  OUahomt.   Jan.  30,  1920.) 

(Bi/Uahut      th«  Courf  J 

1.  Taxation  ^s»7ei— Tax  deed  hot  bboitiho 

OOUNTT'S  BJOra  TO  PUBCSASB  AT  SAUE  VOID. 
Where  the  recital  in  a  tax  deed  ahows  b 
sale  to  the  couDty  aad  a  deed  obtained  by  vir- 
tue of  the  Bale  to  £he  count;,  the  deed  must 
contain  a  recital  to  show  the  right  of  the  count; 
to  purchase  at  such  tax  sale;  and,  unleSB  bhA 
deed  contains  audi  a  recital,  it  la  void  on  its 
face. 

2.  Taxation  ^=>655— Sale  at  fbort  doob  or 
couBTHousE  la  nor  compuancs  wrra  bxat- 

CTE  PKESGBIBIHO  BAIS  AT  OWICB  Of  CODIt- 
TT  TBEASUBXB. 

Where  the  statute  reqaires  that  under  a  de- 
linquent tax  aale  the  land  shall  be  otEered  for 
•ale  at  tha  t^ee  of  (be  county  treasorer,  and 
aame  was  cdlered  ft>r  aale  at  tJie  front  domr  of 
the  conrthoBBe,  there  haa  not  been  a  subetantial 
compliance  with  the  statute,  and  audi  sale  is 
Toid. 

8.  Taxatioit  4s»800(2)— LnoTATioNS  do  itot 

BUB  IH  FATOB  Or  BOLDEB  OE  TOID  TAX  DEED. 

Where  a  tax  deed  is  void  on  ita  Uob,  tibe 
Btatuta  of  Umltationa  wID  not  ran  in  favor  of 
the  holder  of  It 

4.  PABntBBBBIF  «S»41— pABIIEB  EAIUire  IK 

ATTEUFT  TO  OBGANIZB  OOBFOBATIOH  BECAVBI 
OBOANIZATION  WAS  UITAaTHOBIZED  OKNXBAIi- 

LT  HELD  TO  BE  PA&TNEB8. 

Parties  acting  as  sbx^holders  attempting 
to  organize  a  corporation,  but  failing  therein 
for  the  reason  that  a  corpcx^don  conld  not  be 
(vganiaed  for  ita  dedared  puriiose,  or  because 
all_  of  its  business  was  to  be  conducted  in  a 
foreign  state^  are  generally  held  to  be  part- 


Error  from  District  Court,  Oklahoma  Cona- 
ty;  Edward  D.  (Mdfidd,  Jcidg& 

Action  in  ejectment  1^  the  Tumvereln  Ger- 
manla  of  Oklahoma  City  and  others  to  re- 
cover certain  real  estate  held  by  William  B. 
Hill  under  an  all^^ed  tax  deed.  From  a  Judg- 
ment for  i>lalntlfCs,  defttdant  bxlngB  wror. 
Affirmed. 

John  H.  Wright  and  Clarence  J.  BUnn,  both 
of  Oklahoma  City,  for  i>lalDtiff  in  error. 

F.  L.  Boynton,  of  Kingfisher,  Embry, 
Crockett  &  Johnson,  of  Oldahoma  City,  John- 
son &  Kldd,  Ledbetter,  Stuart  &  Bell,  of  Oida- 
homa  City,  and  A.  J.  Titus,  of  Cberoke^  for 
defendants  In  error. 

OWEN,  O.  J.  This  was  an  action  to  deter- 
mine ownership  and  recover  possession  of  lot 
42,  block  62,  Oklahoma  City.  William  B. 
Hill,  plalntUt  in  error,  dalmed  title  to  the 
lot  through  a  tax  deed  Issued  to  John  H<A- 


sapfeL  It  aivears  the  lot  was  soild  tor  de- 
linquent taxes  in  1886,  and  the  tax  deed  !»• 
sued  in  1898. 

[1  ]  The  decisive  question  for  determination 
la  whether  the  deed  Is  void  on  its  face.  It 
CBcites  that  the  county  purdiased  the  land 
at  public  auction,  but  fails  to  show  there 
were  no  other  bidders  willing  to  pay  the  tax- 
es, interest,  and  i>ena1tieB — the  only  condition 
authorizing  the  county  to  pnrduise.  It  also 
aK)ears  that  the  sale  was  at  the  door  of  the 
courthouse,  and  not  at  the  treasurer's  office. 

Under  the  provisions  of  sectifHi  6030,  Wil- 
son's Stat  of  vms,  under  whldi  this  sale 
was  had.  the  county  is  permitted  to  buy  "In 
case  there  are  no  othw  bidders  <rflering  the 
amount  doe."  In  the  case  of  Wade  r.  Croudi, 
14  Okl.  583,  78  Pac.  (KL,  It  was  said: 

"Where  the  redtal  In  a  tax  deed  diows  a 
saJe  to  the  county,  and  a  deed  obtained  by  vii^ 
tue  of  the  sale  to  the  county,  the  deed  must 
contain  a  recital  to  show  the  right  ot  the  coun- 
ty to  purchase  at  audi  tax  sale;  and,  unless 
Bodi  deed  ccmtaina  sodi  a  redtal,  it  la  void  on 
its  face." 

This  holding  was  approved  In  Kramer  t. 
Smith  et  al.,  23  Okl.  381, 100  Paa  632. 

it}  Under  section  0022  of  this  statute  the 
sale  must  be  at  the  treasurer^  ofllce,  and  In 
the  case  of  Davenport  v.  Wdt  09  OU.  92, 16S 
Pac;  882,  It  was  said: 

"Whjen  die  statute  requires,  that  under  a  de- 
linquent tax  sale  the  land  shall  be  offered  for 
sale  at  tiie  office  of  the  county  treasurer,  and 
same  was  offered  for  sale  at  the  front  door  of 
the  courthoDse,  there  has  not  been  a  substan- 
tial compliance  with  the  statute,  and  such  sale 
Is  TOtd.** 

[3]  To  reverse  the  Jndement  It  is  also  urged 
that  the  actlMi  should  have  been  beeun  under 
the  provisions  of  sectim  7419,  Ber.  Laws 
1910.  wldiin  one  year  after  the  recording  of 
the  tax  deed.  This  statute  has  no  apidlcation 
yiben  dead  Is  void  on  its  face.  Blandk- 
ard  T.  Reed,  108  Pac.  418,  604;  Holt  r.  Spi- 
cer,  162  Pac.  686;  Moore  v.  Brown,  11  How. 
414.  13  I*  Ed.  751;  37  Cyc.  1507. 

[4]  Counsel  contend  that  plaintUT  Tum- 
verefn  Germanla  ot  Oklahoma  City  could  not 
hold  title  to  the  lot  under  the  law  in  force 
prior  to  statAood,  for  the  reason  that  it  was 
not  regrularly  organi2ed  as  a  corporate  body. 
That  questicm  becomes  inmiatertal  for  the 
reason  that  the  other  plaintiffs  were  the 
stockholders  of  the  Tumvereln,  and  the  lot 
In  controversy  was  paid  for  by  them,  and  title 
taken  in  the  name  of  the  coi-poratlon.  In  tbe 
case  of  Lynch  v.  Ferryman,  29  OkL  615,  119 
Pac.  229,  Ann.  Cas.  1913A,  1065,  It  was  said: 

"Parties  acting  as  stockholders  atterap^ng  -jo 
organize  a  corporation,  but  failing  therein  for 
the  reason  that  a  corporation  could  not  be  ir- 
ganized  for  its  declared  purpose,  or  beeanae  ill 
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«f  i|»  bariBW  vu  to  b«  conducted  in  a  fofdgn 
st4te,  ore  generally  held  to  be  partuen." 

Tbe  Jndgmoit  ctf  tlie  trial  coort  ta  afflnned. 

KAMI;  RAINBY.  JOHNSON,  and  W^SBOMj, 
JJ«  ooncur. 


FUIiP  et  bL  T.  SQUIBES  et  aL  (No.  8068.) 
(Sapreme  Court  of  OklaluMaa.   Feb.  17,  1920) 

(SvUatnu  by  ike  OourU) 

1.  BcnBHATion  OF  msTBiniiirrB  «a>16— NM- 

UOBHOB  or  VEBSOZV  SaKKXlTO  BMfOBlUTIOH 

PKECI.UDBB  BEUXF. 
B.,  a  citizen  of  the  Creek  Tribe  Of  IndianB, 
had  allotted  to  him  daring  his  Ufettme  certain 
lands.  UiKHi  Us  death.  F.  wis  appointed  ad- 
ministr^or  of  the  estate  and  also  snaidian  (rf 
the  minor  heira  of  the  said  deceased.  Acting 
in  bl9  doal  capacity  as  administrator  and 
gaardian,  F.  applied  to  the  county  conrt  for  an 
order  allowing  him  to  sdl  the  allotment  of  the 
deceased.  An  order  was  secured  from  Ute  coun- 
ty coort  anthorisii^  the  sale;  the  sale  vas 
made  and  ocmflrmed ;  by  order  of  the  county 
eonrC,  was  directed  to  enento  and  ddlver  a 
deed  to  the  pnrcbaser  as  admlnistiator.  'Die 
deed  was  ezecnted  in  his  capacity  as  admiois- 
trator,  and  acknowledged  in  such  capacity* 
The  proceeds  of  the  sale  were  distributed  among 
the  respectlTe  ht/tn  of  the  deceased.  In  an  ac- 
tion brought  by  the  hehs  for  the  posBessIon  of 
the  allotment  of  the  deceased,  Instituted  mon 
than  Sre  years  after  the  sate  and  the  recording 
«f  the  deed,  the  defendanto  interiweed  as  a  de- 
fense that  the  lands  had  been  sold  by  F.,  not 
as  administrator,  but  as  guardian,  and  sought 
to  have  the  order  of  the  county  court  con- 
firming the  sale,  and  also  the  deed,  reformed 
to  shoir  tiut  the  sale  was  made  by  F.  as  guard- 
ian, and  not  as  administrator.  HeU,  that  the 
aiuwer  "*'*^"<»if  the  abore  anrmenti  did  not 
state  facts  snffldeiit  to  entftle  defendants  to 
equitable  rdiet 

2.  Limitation  of  actions  ^=>72(3) — One  waa 

WAS  A  HINOB  WHEN  CAUSK  OF  ACTION  AC- 
CRUED FOB  EKCOVEBT  01  FBOPKBrTT  SOLD  BT 
OUABDIAN  UICHT  BBINO  ACTION  WITHIN  TWO 
TKABB  AFTEK  BEHOTAL  OV  DIBABILTTT. 
By  paragraph  2,  {  4655,  Rev.  Laws  1910, 
it  is  provided  that  an  action  for  the  recoTery 
of  real  property,  sold  by  executors,  adminis- 
trators, or  guardians,  upon  an  order  or  judg- 
ment of  the  court  directing  such  sale,  brought 
by  the  heirs  or  devisees  ^  the  deceased  person, 
4Mr  ttie  ward,  or  Us  gnardian,  or  any  other  per- 
son claiming  under  any  or  el^er  of  them  by  the 
title  acquired  after  the  date  of  the  Judgment 
or  order,  must  be  brought  within  five  years  aft- 
er the  date  of  the  recording  of  the  deed  made 
in  pursuance  of  the  sale.    Heid,  that  one  who 
was  a  minor  at  the  time  the  cause  of  action  ac- 
crued eoold  bring  his  action  wltbin  two  yean 
after  the  disability  ia  removed. 


8.  PUADINQ  *3»MB(1)  —  JtrDOUEKT  AOAXNBt 
DEFXHSAKT  09  TSK  nJUDINOa  IN  AOnOEl  BT 
BEIBB  or  IttCBAWD  ObBK  JUUiOTm  MB 
P0S8B8SX0R  or  AXJURKIIIT  BOUIl  ST  OUABD- 
IAN HELD  raOPBB, 

Beeord  examined,  and  AaU*  the  trial  court 
did  not  commit  error  la  mideilnc  Jndgmant  on 
the  i^dhigs  herdn. 

Bhror  from  District  Ooort,  Or«ek  Oounty; 
B.  W.  Hlggtan,  Judge; 

Action  by  Lucy  Saoiiat  and  oUien  and 
George  M.  McDanlel,  as  next  friend  and 
guardian  ad  litem  for  Wayena  Bui&tTOt  and 
others  against  J.  A.  Fnl^  administrator  ctt 
William  7.  ColUns,  deceased,  and  otben. 
Judgment  on  the  pleadings  In  favor' of  tba 
minor  plalntUts,  motion  of  d^tfendhnts  for 
Judgment  <u  tihs  lAeadlngs  aa  to  the  adnlt 
plaintiffs  sustained,  and  from  the  Judgment 
In  favor  of  the  minor  tdalntLCTa  and  ttae  de^ 
nlal  of  a  new  trial  defendants  bring  eaor, 
AJESimed. 

James  J.  liars,  of  Sapnlpa,  fbr  plalnttOB 
In  error. 

Tan  H.  Albertson  and  T.  1^  Blatentorsh 
bofli  of  8mm4»*  fat  defeDdants  In  error. 

PXTCHFORD,  J.  Tiiis  action  vas  com- 
menced In  Om  district  ooart  of  SapnlpSt 
Gre^  county,  Okl.,  1^7-  Lncy  Squires  et  aL 
and  George  H,  HcDaold,  as  next  frloid  and 
guardian  al  litem  for  Wayena  Bucktrot  et 
aL,  against  J.  A.  Fnlp,  admlnisfcratcff  of  tiw 
estate  of  TmUam  V.  OcAllns,  deceased,  Bea- 
lah  B.  Fnlp,  Oedl  O.  OidUns.  and  Artbnsa 
Collins.  For  convenience  the  parties  wfll 
be  designated  b^tibi  as  tbey  amieared  In  tbe 
trial  court.  He  plain tllfs,  except  Ifadle 
Wydle  Davis,  nfie  Bucktrot,  were  cblldren 
and  heirs  of  Bndttro^  a  deceased  OreA 
dtlaen.  Tlie  d^Bmdants  Beulah  B.  Fnlp  and 
Oedl  O.  ColUns  were  and  are  the  diUdren 
and  lube  of  Wm.  F.  OcrfUn^  deceased.  Ar- 
tbnsa CMHns  being  the  widow  of  tba  de* 
ceased;  and  J.  A.  Folp  ms  administrator 
of  the  estate  of  Wm.  T.  OoUlns  and  bnsband 
of  Beulah  B.  Fn^. 

Ttm  action  waa  brootfit  by  On  viataXOU 
to  reoonr  the  allotment  of  Bndttrot,  deceaa- 
ed,  Oeir  flitb«  and  taoiband,  to  wit,  die 
northwest  quarter  of  section  85,  township 
17  north,  range  10  east,  Oretik  county,  OkL 
The  defendants  by  leave  of  court  filed  a  sec- 
ond amended  answer,  and  set  up  as  Oielr 
first  defense  a  general  denial ;  wad  for  their 
second  and  special  defense  as  to  Qie  minor 
plaintiffs  th^  all^^  that  the  defendant 
J.  A.  Fulp  was  duly  appelated  gnardian  by 
the  county  court  of  Creek  county,  qnallfled 
as  required  by  law,  and  acted  as  the  guard- 
ian for  the  said  minors;  Wayena,  8am  Qreen, 
OoDzey,  Saggle  and  Angee  But^trot;  that  he 
as  such  gnardian  filed  his  petition  in  the 
county  court  of  Greek  county  on  the  10th  day 
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of  June,  1908,  praying  for  the  lale  of  the 
Interest  of  Baid  mlnon  in  and  to  said  real 
estate,  to  wit,  the  oortliweet  quarter  of  eeo- 
tlou  86,  township  17  north,  range  10  east, 
In  Creek  conntjr,  Okl. ;  that  said  petition  was , 
■et  down  for '  hearing  fhavatter,  and  was 
regularly  heard  by  the  county  court  of  Oreefc 
county  on  the  11th  day  of  July,  1908;  that 
said  county  court  did*  on  the  11th  day  of 
July,  1908,  issue  an  order,  authoriidng  and 
directing  the  said  J.  A.  Fulp,  as  sndi  guard- 
ian of  said  minors,  to  s^  said  land  at  pri- 
vate sale  to  the  highest  bidder  as  prayed 
for  In  said  petltl(»i ;  tlutt  tha%af ter,  the  thue, 
places  and  purpose  at  said  sale  was  duly 
adrertlsed  as  required  by  law,  and  said  land 
n-as  sold  to  one  Wm.  F.  OolUns,  who  was  the 
highest  bidder  therefor,  tor  the  sum  of  ¥800; 
that  said  guardian  filed  his  return  of  sale 
in  said  court  on  the  16th  day  of  August, 
'  lOC^  After  adrntlslng  the  time  and  place 
of  hearing  said  retom  of  sale,  the  same  was 
heard  by  the  court,  and  was  duly  approTed 
by  order  cmifinnlng  said  sale,  made  by  aald 
county  court  on  the  26th  day  ot  S^^tember, 
1908,  said  guardian  hehig  by  the  court  ordwed 
and  directed  to  make  a  deed  to  said  Wm.  F. 
Oc^lns  In  pursuance  of  said  order  and  con- 
flrmatl(m  and  decree  of  sale ;  that  said  deed 
was  made  by  said  J.  A.  Folp  cm  the  26th 
day  of  September,  1908,  and  delivered  to 
said  Wm.  F.  Ojlllna,  who  paid  the  sum  of 
J800  consideration  fOr  the  said  land  to  said 
guardian  under  the  directlOD  of  the  court; 
that  the  said  J.  A.  Fulp,  as  guardian  of  said 
minors^  by  inadvertence  and  mistake  ot  the 
draftsman  who  prepared  the  said  deed  from 
blm  to  Wm.  F.  Oollins,  described  himself  In 
said  deed  as  administrator  instead  of  guard- 
ian; that  the  order  confirming  said  sale  re- 
ferred to  said  Fulp  as  administrator  of  the 
estate  of  Bucktrot,  instead  of  as  guardian 
of  the  minor  heirs  of  said  Bucktrot,  and 
asked  tlie  court  below  to  correct  said  mis- 
take; that  the  said  J.  A.  Fulp  was  in  Cact  ad- 
mlnistratcw  of  tbe  estate  of  Bucktrot;  dec«u- 
ed,  as  well  as  guardian  of  his  heirs  and 
minor  children. 

The  aunrer  furtlMr  alleged  that  on  the 
7tb  day  of  OcbAwr,  1918,  Lncgr  8<iiilTe8,  nte 
Bucktrot,  executed  and  drilrered  a  deed  for 
all  (tf  her  Interest  In  said  land  to  tbe  da- 
fendants  Ai-flmaa  OoUlns,  OecU  ColUna;  and 
Beulah  B.  E^p,  said  deed  harlng  been  ap* 
proved  by  the  county  oonrt  ot  Oreek  ooonty^ 
OfcL,  the  court  having  Jurisdiction  of  the 
estate  of  said  deceased  on  the  16th  day  of 
January,  1916;  tiiat  on  tbe  21st  day  of 
Mardi,  1»14,  Madia  Wydto  Davis  and  Nannie 
Fulsom,  nte  Bucktrot,  executed  and  delivered 
to  the  dtfendant  Artlinsa  OoUlns  their  deed 
cottveytng  all  of  tbeir  interest  in  said  land* 
said  deed  being  made  on  the  0th  day  of  Jan- 
uary, 1916,  and  duly  awrored  by  the  county 
court  of  Oreek  county. 

The  inrayw  <tf  tbe  answer  was  that  the 


court  And  and  declare  and  deeme  ^^%t*>* 
said  gnardlan's  sale  ot  said  land  by  the 
said  J.  A.  Fulp,  as  guardian,  was  regular; 
that  his  deed  to  tlte  aald  Wm.  F.  OoUlns.  as 
Budi  guardian,  but  In  whidi  be  la  named 
as  administrate,  be  decreed  as  valid  and 
as  vesting  the  title  to  said  land  In  the  said 
Wm.  F.  Oollins;  that  said  deed  be  ctxrecCed, 
canceling  Qie  word  "administrator"  follow- 
ing the  name  ot  J.  A.  Fulp,  as  indicating  his 
official  capacity  In  said  deed,  and  inserting 
in  lieu  of  the  word  "admlalstimtoc"  the  word 
"guardian,"  so  as  to  comport  with  tbe  facta 
as  alleged  In  the  amended  answer  and  as 
shown  by  tbe  ladings  In  said  sale  by  the 
said  Folp  as  such  guardian.  And  that  the 
decree  or  order  conArmlng  the  sale  by  the 
county  court  confirming  the  sale  of  said 
lands  by  llie  aald  J.  A.  Fulp  as  sodL  guard- 
ian be  corrected  in  this,  that  the  word  "ad- 
ministrator," as  descriptive  ot  the  capacity  In 
whldi  tbe  said  J.  A.  Fulp  acted  in  making 
said  sale,  be  canceled,  and  that  there  be  Insert- 
ed after  the  name  of  the  said  J.  A.  E^nlp,  In 
lieu  of  the  word  "administrator,*'  the  word 
"guardtan**  to  comport  with  the  facta  as  al- 
leged In  the  answer  and  as  shown  by  Urn 
jdeadlngB  in  said  sale  of  said  land  by  tbe 
said  Fulp  as  such  guardian. 

When  the  case  came  on  for  trial,  both  the 
plaintiffs  and  the  defmdants  moved  the  court 
for  Judgment  on  the  pleadings.  The  court 
sustained  the  motl<w  oA  the  minor  plalntUb 
for  Judgment,  and  altered  Jodgmoit  in  favor 
of  the  said  minor  plaintiffs  tor  an  undivided 
one-elgbth  interest  each  in  tbe  land  la  con- 
troversy ;  ovwruled  Qie  motion  of  Uie  adult 
plalntifEs,  and  sustained  the  motion  of  the 
defendants  for  Judgment  on  the  pleadings 
as  to  the  adult  plain  Offa,  and  overruled  the 
motion  of  the  defendants  as  to  the  minw 
plailitlffe.  The  court  further  randwed  Judg- 
ment setting  aside  and  h'^i'^iing  fox  p^i?ght 
tbe  deed  signed  by  J.  A.  Fuli^  as  admiolatra- 
tor,  and  reusing  to  sustain  flu  modon  and 
enter  an  <»der  correcting  the  Inadvertmce 
and  mistake,  and  to  hoJA  that  said  deed  was 
In  trotii  and  In  fact  a  guardian'a  deed  in- 
stead of  an  administrator's  deed.  No  ap- 
peal having  been  perfected  by  the  widow  and 
adnlt  hdrs  of  Bucktrot;  deceased,  tlie  Judg- 
ment ot  the  court  btfov,  in  ftiror  of  the  de- 
fendants as  agalnat  the  adult  platntifCs,  be- 
came final  and  binding.  The  Question  for 
the  oonalderatlon  ot  this  court  is  whether 
the  Jodgmttit  ot  tbe  court  bdow  in  favor  ot 
the  minors  was  omtrary  to  law  and  the 
pleadings  presented  to  the  court  as  disclosed 
by  the  record ;  ania  did  tbe  ooort  bdov  otHn- 
mit  erxw  in  refusing  to  grant  a  new  trial 
to  the  defokdants? 

This  case  presents  many  unusual  fftatureHi 
We  find  that  J.  A.  FuJ^  was  not  only  the 
administrator  ot  the  estate  of  Bndctrot;  de- 
ceased, but  was  also  guardian  for  bis  minor 
dilldren.  It  is  claimed  that  as  guardian  he 
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proBOutaa  a  pettcioii  to  me  eotmty  court  for 
an  order  to  sell,  not  merely  the  Interest  In 
tlM  estate  ct  tbe  mSd  deeeeaed,  bnt  the  raitire 
estate,  as  foardian  for  his  mtoor  wards.  As 
gnarfllin  be  had  no  an13iorit7  to  stfl  Qie 
whcte  flstats.  No.  deed  wbidi  he  oottld  have 
ezeented  aa  cnanUan,  notwithstanding  the 
same  might  hare  bem  approred  by  the  conn- 
ty  courts  ctxdd  have  cooTeyed  fiie  Interest 
of  the  adnn  heirs.  He  dalms  fliat  the  land 
was  aiM  to  "Wol  F.  OolUua^  was  the 
highest  and  bert  bidder,  for  the  sinn  of 
$800.  What  became  of  Oie  $800?  The  minor 
heirs  were  not  entitled  in  any  event  to  more 
than  flTe-tfgfaths  <rf  the  980a  The  second 
amended  answer  Is  silent  aa  to  the  di^ost 
tbu  (tf  Ou  proceeds  ct  the  saU^  though  we 
see  from  Hie  briefs  of  defendants  end  the 
<»lglnal  answer  that  the  proceeds  were  di- 
vided among  the  several  heirs  acoMdlng  to 
their  req)ectlve  interests.  We  have  tbe 
deed  before  us;  and  tail  to  ai^reciate  how  It 
was  possible  for  tbe  mistake  to  be  made  In 
the  exeenttOD  of  the  deed  as  alleged  in  the 
answer.  T3ie  deed  bears  date  of  Septetnber 
26;  190^  and  la  by  and  betweeoi  Jos.  A.  Folp^ 
the  dn^  apptdnted,  qnallfled,  and  acting 
adndnlstrator  of  BaAtntt  deceased,  party  Ot 
the  first  part,  and  Wm.  F.  CtoUlns,  party  of 
the  second  part,  and  states  as  follows: 

*^At  whereas  on  the  lltb  day  ot  July,  A. 
D.  1906,  tlie  county  court  witbln  and  for  the 
ooonty  of  CSreek,  state  oi  Oklahoma,  made  an 
order  of  sale  anthoridng  die  said  pwty  ot  the 
first  part  to  sell  certain  real  esute  of  the  said 
Bncktrot.  deceased  •  •  • " 

— and  farther  contained  the  following: 

**iHow,  therefore,  the  Joseph  A.  Pulp,  as  the 
adminietrator  of  the  estate  of  said  Bucktrot, 
deceased,  as  aforesaid,  the  party  of  the  first 
part,  pnrsaant  to  the  order  last  aforesaid  of 
tlie  said  county  conrt,  and  for  and  in  consider- 
ation of  the  said  sum  of  $800,  *  *  *  the  re- 
ceipt whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold  and  conveyed,  and  by 
these  presents  does  grant,  hargata,  sell  and  con- 
vey mito  tbB  said  party  of  the  second  psrt,  his 
heirs  and  asaigns  forever,  all  the  right,  title, 
Interest  and  estate  of  tbe  said  Bucktrot,  de- 
ceased, at  the  time  of  his  death,  and  also  all 
the  right,  title  and  interest  that  the  said  estate 
by  operatitm  ot  law  or  otherwise  may  have  ac- 
quired other  than,  or  In  addition  to,  that  of 
said  decedent  at  the  time  of  his  deatli,"  etc. 

"In  witness  whereof  tbe  s^  party  of  the 
first  part,  ss  sndi  administrator,  as  aforesaid, 
has  hereunto  set  Us  band  the  day  and  year 
above  written. 

"Joseph  A.  Fulp,  Administrator." 

This  deed  was  acknowledged  In  the  fol- 
lowing  form; 

"State  of  Oklalwma,  Creek  Ooan^^-«a.: 

"Be  it  remembered  that  on  this,  the  4th  day 
of  February,  1900,  before  me,  Frank  L.  Mars, 
a  notary  public  in  and  for  said  county  and 
state,  personally  appeared  Joseph  A.  Fulp,  ad- 
mlnistrator  of  the  estate  of  Bucktrot,  deceased, 
to  me  known  to  be  the  identical  person  who  ex- 
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ecnted  Hie  within  and  foregoing  Instrameat,  and 
acknowledged  to  me  ftat  he  had  ezeented  tiie 
same  in  the  capacity  therein  stated,  as  his  free 
sad  voluntary  act  and  deed,  for  tbe  uses  and 
parposes  tiunta  set  for^" 

[1]  We  hardly  concetve  how  this  could 
have  been  considered  a  mistake  at  that  time. 
Xbe  pnrcbaser  accepted  the  deed  made  by' 
the  administrator;  the  party  irtio  executed 
the  deed  was  the  administrator,  and,  as  we 
hare  seen,  sold  tbe  entire  estate^  appeared 
before  a  notary  public,  and  stdemnly  stated 
that  he  had  execnted  tbe  deed  in  the  capacity 
therein  stated.  The  deed  was  recorded  and 
has  been  In  the  possesstmi  of  the  defendants, 
we  preeome,  from  that  time  until  t**f<t  action 
was  Instituted,  During  all  this  time  they 
had  full  opportnnlty  to  examine  tiie  deed, 
and  If  a  mistake  ss  serlona  as  fills  oo- 
cuzred.  It  does  seem  at  least  tfiat  tbe  da- 
fendanta  would  have  used  some  effort  to 
have  It  corrected  by  the  court  ordering  the 
deed  to  be  executed,  provided  they  were 
laboring  under  the  Impression  that  the  Inten- 
tion at  tlie  time  of  tbe  sale  was  to  have 
0te  deed  exeented  by  Fn!^  as  guardian  of  the 
minor  heirs,  tnatead  of  aa  admlnistxato'. 
Anotber  tact  that  should  be  kept  to  mtod 
is  ttiat  FdIi^  the  administrator  and  guard- 
ian to  the  Bndttrot  case^  Is  also  the  s<m-ln- 
law  and  administrator  of  Oidllni^  and  must 
have  known  the  capacity  In  which  he  acted. 
It  to  a  cardinal  mle  that  eanlty  will  not 
tolerate  ne^gmoe  or  encourage  cardessnea. 
In  Brooks  r.  Bsmllton,  15  MInii.  26  (OIL  lUj, 
It  was  bSld  ttiat  a  grantee  who  had  not  erer- 
dsed  diligence  In  ascertaining  the  correctness 
of  a  descr^tlOD  to  a  deed  to.  the  property 
oa  TiUdi  he  resided  at  toe  time  of  the  pur- 
chase  could  not  have  the  same  canceled  and 
set  aside  In  eqnity;  no  fraud,  or  tacta  from 
whldi  fraud  oonld  be  Inferred,  being  alleged 
in  the  bin.  To  the  same  effect  see  Robinson 
V.  Glass,  M  Ind.  211;  Berxy  v.  Planter^ 
Bank,  8  Tenu.  Oh.  69;  Ferrsa  v.  Ferrell,  08 
W.  Ta.  61S^  44  S.  B.  18T;  Hawkins  v.  Haw^ 
kins,  BO  OaL  DBS;  Klmmell  v.  Skelly,  180  Osl. 
BOB,  6S  Fac:  106T;  Kenner^  v.  Etlwan  Phos- 
phate Oc  21  8.  0.  226,  63  Am.  Bep.  600; 
BtarshaO  ft  Sharp  t.  Westn^  98  Iowa,  ^ 

er  N.  w.  287. 

It  Is  stated  to  platotUta*  petition  that 
Bucbtrot  was  a  full-blood  Greek  Indian.  The 
second  amended  answer  filed  by  the  defend- 
anta  draled  eadi  and  every  allegation  con- 
tained to  the  petition,  except  such  as  were 
spedflcaBy  admitted.  There  is  no  specific 
admlsslMi  to  toe  second  amended  answer 
that  Bud:trot  was  a  fuU-blood  Indian  of  the 
Greek  Tribe.  This  fact,  however,  might  be 
inferred  from  that  part  of  the  second  amrad- 
ed  answer  to  whidi  the  defendanta  state 
that  deeds  from  the  adult  heirs  of  Bucktrot 
to  the  defendants  had  been  approved  by  the 
county  court  having  jurisdiction  of  the  es- 
tate of  But^ro^  deceased.    The  law 
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Tided  that  the  deeds  of  the  adult  fuU-blood 
heira  should  be  approTed  by  the  county  court 
baring  Jurisdiction  of  the  estate  of  the  de- 
ceased allottee.  The  question,  however,  as  to 
whether  or  not  Bucktrot  was  a  full  blood 
was  not  a  controTerted  issue  In  the  trial 
court,  and  as  a  farther  evidence  that  this 
question  was  never  Intended  to  be  controvert 
'  ed,  the  defendants  In  the  original  brief  In 
this  court  made  this  admission: 

"This  rait  was  commenced  In  the  district  court 
at  Sapulpa,  Greek  countr,  OkL,  hj  Imcj 
Squires,  Nannie  Fulsom,  Madie  Davis,  also 
known  as  Wydle  Davis,  and  George  MdDaniel, 
as  next  friend  and  guardian  ad  litem  for  Way- 
ena  Bucktrot,  Consey  Bucktrot,  Ansee  Bucktrot, 
and  Saggie  Bucktnit,  minors,  against  J.  A. 
Fulp,  as  administrator  of  the  estate  of  Wm.  F. 
Collins,  Beulah  B.  Fulp,  Cedl  0.  Collins,  and 
Arthnsa  OolUns,  being  case  No.  8331  in  said 
court;  All  of  the  plwiwriBW  in  the  court  bdow 
named,  except  Bladle  Wydie  Davis*  n€e  Buck- 
trot, were  children  and  heirs  of  Bucktrot,  a 
full-blood  deceased  Creek  dtiaen,  Madie  Wydie 
b^ng  the  widow  of  said  Bucktrot." 

Independoit  of  this  admlsslm  in  the  brl^ 
we  are  of  the  opinion  that  the  trial  court, 
having  befo^  It  all  the  pleadings  in  the 
case  at  the  time  Judgment  was  tlierein  ren- 
dered, could  easily  find  from  the  pleadings 
that  Bucktrot  was  a  full  blood.  This  ad- 
miaeltm  was  also  contained  in  the  original 
answer  filed  by  the  defendants,  and  we  And 
the  original  answer  Is  contained  In  the  case- 
made  and  indirectly  referred  to  ta  the 
amended  answer.  If  Bucktrot  was  a  full- 
blood  Indian  and  the  land  In  cwtroversy  his 
allotment,  the  administrator's  deed  would 
convey  no  title  to  the  defendants.  But  de- 
fendants do  not  rely  on  this  deed  as  an  ad- 
ministrator's deed.  Their  answer  Is  that  this 
deed  la,  in  fact,  a  guardian's  deed,  and  that 
the  aale^  In  pursuance  of  whldtt  it  wis  ex- 
ecuted, was  a  guardian's  sale.  They  do  not 
rely  for  their  title  to  the  land  upon  the  deed 
of  J.  A.  Fulp  as  the  administrator  of  Buck- 
trot, but  upon  a  deed  of  J.  A.  Fulp  as  the 
guardian  of  the  minor  heirs.  This  Is  the 
theory  of  their  defoiae  as  set  forth  In  their 
second  amended  answer.  It  Is  Immaterial, 
therefore,  whether  Bud^trot  was  a  full-blood 
Creek  Indian,  or  whether  he  was  of  Indian 
blood  at  all.  They  are  asking  that  what  ap- 
pears to  be  an  admLoistrator's  deed  should 
be  reformed  so  that  the  same  would  show 
that  It  was  Intended  to  be  a  guardian's  deed ; 
therefore  we  are  unaUe  to  see  where  this 
questUm  was  material,  or  wherein  the  court 
ccnnmltted  error  in  rendering  Judgmont  upon 
the  pleadings  merely  because  the  petitUm 
ctntalns  the  allegatioa  that  Budctzot  was  a 
full-blood  Indian  and  the  amended  answw 
contained  a  general  denial  of  the  allegations 
not  spedflcally  admitted.  The  defendants 
ask  for  no  other  r^lef  than  for  the  reforma- 
tion  of  the  order  conflrmlng  the  sale  of  the 
land  and  the  deed  made  in  pursuance  there- 


ot  In  this  cas^  the  dcAndanti  do  not  plead 
that  any  fraud  was  practiced,  or  that  plain- 
tiffs  were  guilty  of  any  Inequitable  omdnct. 
The  sole  ground  r^ed  upon  for  the  reforma- 
tion is  that  of  mistake  but  as  to  the  party 
guilty  of  the  mistake  the  record  ia  silent 
In  the  deed  executed  by  J.  A.  Fulp,  he  Is 
designated  as  administrator  of  the  estate  of 
Bucktrot,  deceased.  It  is  pleaded  by  the 
defendants  that  the  order  of  the  county  court 
of  Creek  county,  confirming  the  sale  and  di- 
recting the  deed  to  be  executed,  designated 
the  said  Fu^  as  audi  administrator,  and  as 
such  and  In  such  capacity  the  court  ordered 
Fulp  to  ccmvey  the  land  by  deed.  The  trial 
oourt  was  without  anthwlty  to  deoee  the 
correction  of  the  deed  without  at  tlie  same 
time  decreeing  the  reformatlcHi  of  the  order 
or  Judgment  of  the  county  court  ccmflrming 
the  sale.  The  rule  seems  to  be  well  settled 
Qiat  the  Imperfect  uncotion  of  a  statotozr 
power  will  not  be  aided  la  eqnitr*  In  sup- 
port <tf  this  propoetUim,  we  find  In  the  cue 
of  Bright  T.  Boy^  1  Story,  478-487,  M  Oas. 
Na  1870^  It  Is  said: 

'*It  is  a  wen-settled  doctrine  tiiat  althomh 
courts  of  equity  will  relieve  against  Ae  defec- 
tive exeeuticni  of  a  power,  created  1^  a  party, 
yet  tbey  cannot  rdleve  against  the  drfeettve  ex- 
ecotion  of  a  power,  created  by  Isw,  or  ^aprase 
with  any  of  Uie  formalities  required  thereby  for 
its  due  execution;  for  otherwise  the  whole 
policy  of  the  legUatlve  enactments  ml^t  be 
overtumed." 

The  same  principle  Is  eipmsed  In  Ware 
V.  JfAnaon,  69  Ma  GOO.   Hiere  the  oonrt 

said: 

"A  sheriff,  in  sales  of  land  on  execution,  acta 
in  the  exercise  of  powers  conferred  upon  him 
by  statute.  His  authority  to  make  a  deed  is  de- 
rived from  the  statute,  and  no  court,  except  the 
court  under  whose  process  he  acts,  can  super- 
Tise  his  proceedings.  *  *  *  It  is  a  well-set- 
tled principle,  which  needs  no  illustration  or 
citation  of  authorities,  that  a  court  ot  equity 
cannot  aid  the  imiierfect  execution  of  a  atata- 
toiy  powM." 

In  Williams  v.  Cudd,  28  S.  C.  213,  2  S.  E. 
14,  4  Am.  St  Rep.  714,  we  find  this  princi- 
ple iUnatrated  in  the  following  language: 

"But  it  Is  strongly  pressed  upon  us  that, 
this  bring  a  case  for  partition,  the  extraordi- 
nary jurisdiction  of  equity  may  be  invoked  to 
condder  that  done  which  was  intended  to  be 
done,  and  to  reform  the  instnunent  by  adding 
the  word  Inheritance'  so  as  to  conform  to  the 
requironents  of  the  law.  We  regret  to  say 
that  we  know  of  no  authority  to  do  so,  either 
in  law  or  equity.  If  this  Were  one  of  those 
cases  in  which  the  court  may  interpret  executory 
contracts  so  aa  to  effectuate  the  intention,  there 
might  be  much  force  fn  some  of  the  views  pre- 
sented in  behalf  of  the  appellant  But  clearly 
this  is  not  me  <rf  the  cases  in  which  the  intcan- 
tlon  of  the  parties  Is  a  controlling  oon^et»- 
tion.  The  questim  ia  not  what  was  Intended  to 
be  done,  but  sharply  what  was  actually  done. 

"It  is  true,  according  to  the  anthoritleB,  titat 
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there  are  cases  in  which  Uw  oonrt  of  eqaitr 
will  aid  the  defectiTe  execution  of  a  power, 
proTided  the  parties  reall?  Intecded  to  execute 
it,  aod  only  failed  in  a  matter  of  form,  and  pro- 
Tided  also  Uiat  the  power  was  created  by  a 
will,  faodly  .settlement^  or  other  similar  instm- 
ment.  Bnt,  as  we  onderstand  it,  the  court  of 
eqaity  win  not  undertake  to  do  so  in  respect  to 
powers  created  br  statute  The  doetrine  is 
confined  to  powers  created  by  the  vcduntary  act 
of  persoos  in  wills,  deeds,  and  settlements;  It 
does  not  extend  to  ^ose  created  and  regalated 
by  statute.  The  defectire  execoticni  of  stat- 
ntory  powers,  in  the  foflare  to  comply  with 
the  prescribed  reqnlaltes,  cannot  be  aided  In 
equi^.*  2  Pomeroy's  Eq.  Jur.  {  287,  and  nu- 
merous authorities  in  note.  'And,  indeed,  it 
may  be  stated  as  generally,  althongh  not  nnl- 
Tetsally  trne,  that  the  remedial  power  of  courts 
of  equity  does  not  extend  to  the  supplying  of 
any  circumstance,  for  the  want  of  which  the 
Legislature  has  declared  the  instrument  Toid; 
for  otherwise  equity  would  in  effect,  defeat  the 
very  policy  of  the  legislatiTe  raactments.*  2 
Story's  Bq.  Jnr.  1 177,  and  note.** 

To  the  same  effect  see  Dannivan  r.  Hughes, 
86  Ark.  443,  111  S.  W.  271 ;  Rogers  t.  Abbott, 
S7  Ind.  138:  Oatter  v.  Kline,  3S  N.  J.  Eg. 
S34 ;  Fisher  v.  TiUAmil,  82  FU.  472,  M  Sooth. 
569,  39  Ifc  B.  A.  (N.  S.)  90^  Ann.  OftK  19L3D. 
1003. 

[2,  S}  It  l8  tarttiBT  contoided  by  the  de- 
fendants that  the  minor  i^alntlilfs  are  barred 
by  the  statute  of  llmitattons,  and  they  call 
oar  attention  to  sections  6406  and  6083,  R. 
L.  1910,  which  are  as  foUowa:  - 

Sec.  6406.  "No  action  for  Hie  recoTcry  of 
any  estate  sold  by  any  executor  or  administra- 
tor under  the  proTisions  of  this  article  oan  be 
maintained  by  any  h.eir  or  other  persim  (daim- 
ing  under  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  sale.  An  ac- 
tion to  set  aside  the  sale  msy  be  Institnted  and 
maintained  at  any  time  within  three  years  from 
the  discovery  of  the  fraud  or  other  ground  nptm 
which  the  action  is  based." 

Sec.  6S83.  "No  action  for  the  recovery  of  any 
estate,  sold  bgr  a  guardian,  can  be  maintained 
by  the  ward,  or  by  any  person  claiming  under 
him,  unless  it  ia  commenced  within  three  years 
next  after  the  termination  of  the  guardianship, 
or  when  a  legal  disability  to  sue  exists  by  rea- 
son of  minority  or  otherwise,  at  the  time  that 
tiie  eanse  of  -action  accrues,  widifn  tbXBe  years 
next  after  ttia  removal  thereof." 

Theee  sections  mnst  be  construed  In  con- 
nection with  section  6407,  the  seomd  para- 
graph of  aectloD  465S,  and  section  46S6,  R. 
U  19U^  wbldi  an  aa  foUows: 

Sec.  6407.  '^e  preceding  section  shall  not 
apply  to  minors  or  others  under  any  legal  dis- 
at^ity  to  sue  at  the  time  when  the  right  of  ac- 
tion first  accrues;  but  all  such  persons  may 
commence  an  actioa  at  any  time  within  three 
years  after  the  removal  of  the  disability.'* 

Sec.  4655.  "Second.  An  action  for  the  re- 
covery of  real  property  sold  by  executors,  ad- 
ministrators or  guardians,  upon  an  order  or 
judgment  of  a  court  directing  sodi  side,  brought 


^  tiie  heirs  or  devisees  of  the  deceased  per-  to  be  that  if  Fnlp  alBO  acted  aa  guardian, 


son,  or  the  ward  or  his  guardian,  or  any  per- 
son  dalming  under  any  or  either  of  than,  by 
the  title  acquired  after  the  date  of  the  judg- 
ment or  order,  within  five  years  after  the  date 
of  the  recording  of  the  deed  made  in  pnitn- 
ance  ol  the  sale." 

Sec.  4656.  "Any  person  entitled  to  bring  an 
aedon  for  the  recovery  oi  real  property,  who 
may  be  under  any  legal  disability  when  the 
cause  of  action  accrues,  may  bring  Us  action 
within  two  yeara  after  the  dlsaUUty  la  re- 
moved.** 

This  action  was  filed  in  the  lower  court 
December  12.  1913.  The  deed  sought  to  be 
reformed  was  recorded  September  26,  1908 ; 
the  order  of  ctmflrmatlon  was  made  and  re- 
corded Septembw  26, 1008.  At  the  trial,  the 
minor  heirs  had  not  reached  their  majority. 
Under  the  various  flections  of  the  statute 
above  Quoted,  we  are  clearly  of  the  opin- 
ion tbat  the  statute  of  limitation  would 
not  begin  to  ran  against  them  until  tliey 
had  reached  majority.  See  Dodson  v.  Mld- 
dletoa  et  aL,  38  Okl.  768,  185  Paa  868.  ■ 

It  aeons  to  be  Oie  theory  of  counsel  for 
the  defttidants,  at  least  we  gather  as  mndi 
from  their  first  brief,  that  J.  A.  Fnlp  was 
designated  boCh  as  administrator  and  gnaid- 
ian  throughout  the  proceeding  leading  up  to 
the  sale  of  the  real  estate;  that  Is,  as  guard- 
ian, be  was  joining  In  the  sale  with  ttue  ad- 
ministrator and  in  the  order  confirming  the 
■ale  he  was  designated  aa  admlniatrator 
alone.  If  be  was  acting  in  the  dnal  capacity 
of  administrator  and  guardian,  and  if  tl^ 
^tlre  estate  was  sold,  which  seems  to  have 
been ,  the  case^  the  proceeds  being  divided 
among  the  heira  entitled  to  distributive 
shares,  how  can  we  treat  the  dcsignatim  as 
administrator  as  surplusage,  and  hold  the 
proceedings  should  be  corrected  so  as  to 
make  It  appear  lliat  J.  A.  B^ilp  was  not  act- 
ing as  administrate  in  flie  sale,  btit  wm  only 
acting  as  guardian?  At  the  time  of  tbe 
aale^  he  must  have  undustood  blmaelf  to  be 
acting  as  adminlstratm',  for,  as  we  have  tere- 
tofore  stated,  the  order  at  confirmation  desig- 
nated him  in  that  capacity,  the  deed  was 
ezecDted  by  Um  In  that  capadty*  be  ac- 
knowledged it  in  ttiat  capacity,  tba  proceeds 
were  divided  among  tbe  heSra,  and  the  deed 
was  recorded.  It  is  too  late  to  now  ask  tbat 
the  order  confirming  the  sale  and  that  the 
deed  be  refonned  to  sbow  that  be  was  act- 
ing  at  the  time  as  guardian  aloDb  JSrea  aa 
administrator,  J.  A.  Fulp  was  without  poww 
under  any  order  issoed  by  tbe  county  court 
to  sell  the  allotmoit  of  Bucktrot,  who  was  a 
full-blood  Creek  Indian.  His  allotment  could 
not  be  assets  in  the  bands  of  the  administra- 
tor, and  was  not  the  subject  of  sale  by  sndi 
administrator.  Bastem  Oil  Co.  v.  Harjo,  57 
OkL  676,  157  Pac.  921;  In  re  Darls'  Bstatch 
82  Oki.  200,  122  Pac.  647;  Western  Inv.  Oo. 
V.  ElsUer,  22  Okl.  222,  07  Pac.  688. 

The  cont^tlon  of  ttie  defmdants  seems 
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and  as  Koardlan  Joined  In  the  B&le  wiOi  tbe 
administrator,  he  thereby  conveyed  to  tha 
pnrduaer  a  good  title  to  tbe  Interest  of  the 
minora.  It  la  suffldoit  answer  to  this  con- 
trition to  BSLj  that  the  court  never  confirm- 
ed the  sale  of  the  minors'  Interest.  To  have 
the  same  Indlvldnal  conducting  a  sale  pr&- 
cee^lng  throng^  court  In  the  dual  capacity 
as  guardian  of  the  minor  faelra  of  a  deceas- 
ed fall-blood  Indian,  and  also  as  administra- 
tor of  the  estate  at  sadb  deceased  person.  Is 
an*an<XDaly  in  probate  procedure.  As  tb» 
administrator  could  not  ma;ke  a  sale  of  this 
land,  fbe  fact  that  he  did  attempt  to  do  so 
and  was  so  designated  in  the  order  confirm- 
lug  the  sale,  even  though  his  intention  might 
have  been  to  act  In  his  capad^  as  goardlan 
of  the  minor  helra,  would  necessarily  en* 
shrodd  the  regularity  of  tha  sale  proceedings 
In  sudi  grave  doubt  and  rendw  the  title  to 
he  acquired  by  the  purchaser  at  such  sale 
so  questionable,  as  to  have  a  tendoicy  to 
deter  -prospective  purchasers. 

Fnna  the  entire  record,  Indndlng  the 
brie&  filed  herein,  the  original  answer  as 
found  In  the  record,  together  with  the  amend- 
ed answer,  we  are  at  the  opinion  that  the 
entire  proceeding  was  absolutely  roid  and 
of  no  ^ect,  and  that  the  purchaser  at  this 
hybrid  sale  secured  no  title  to  Hie  lnt«eat  of 
either  the  adult  or  the  minor  heirs.  Tba 
trial  court,  therefore,  committed  no  error  In 
cano^g  Uie  deed.  Hie  judgment  of  the 
tovr&e  court  Is  In  all  thtngs  affirmed. 

RAINBT,  V.  a  J.,  and  KANE,  JOHNSON, 
and  HcNEILL^  J3.,  conciir. 


INDUSTRIAL  COMMISSION  OT  STATE 
OF  COLORADO  et  al.  v.  SHADOWEN. 

(No.  9T57.) 

(Supreme  Court  of  Colorado.    April  1920.) 

1.  Mabteb  and  sebvant«s»417(7)— FlMDinOB 
BT  INDUSTRIAI.  COMMISSION  imDBB  OOM- 
FBNSATIDN  AOZ  BINDINQ  OIT  BEVIEWINO 
OOUBT. 

The  question  as  to  the  number  of  employte 
in  the  employ  of  an  employer  is  a  question  of 
fact  for  the  Industrial  Commission,  and,  under 
the  Worltmcn's  CompenBatlon  Act,  such  finding 
may  not  ordinarily  be  disturbed  by  the  court. 

2.  Mabteb  and  smVAin-  «b>40S(2)— Ebiplot- 

BB  SHOWn  to  BB  WCTHIN  OOHPENSAnON  ACT. 

In  a  proceeding  under  the  Worionen's  Com 
pensatloQ  Act,  evidence  field  to  justify  a  find- 
ing of  the  Indnstrial  Commission  that  defend- 
ant was  the  employer  of  more  than  three  em- 
ployes. 


3.  MaSTTB  and  (BSVAITT  ^=»36S  —  OPBBATOa 

or  STBAX  Bnaxira  nr  thbbshiko  outfit  not 
"fabu  LABoaaB"  xzcz.uinD  noH  oompen- 

BATZOir  AOT. 

One  employed  to  operate  an  engine  in  a 
threshing  outfit,  which  proceeded  from  place  to 
place  threshiag  tbe  grdn  of  farmers  for  hire, 
was  not  a  "taxm  labore^'  within  the  meaning 
of  the  Workmen's  Compen8atio&  Act  and  waa 
aititled  to  compensation  for  injuries  received. 

[Ed.  Note.— For  other  definitiona,  see  W<nds 
and  Phrases,  Second  Series.  Farm  LaborerJ 

Error  to  District  Court,  Morgan  County; 
L.  C.  Stephenson,  Judge. 

Proceeding  by  M.  E.  W<rffe  under  the 
Workmen's  Compensation  Act  to  obtain  com- 
pensation for  injuries,  t^MMsed  L.  F. 
Shadowen,  the  employer.  An  award  at  com- 
pensation, was  set  aside  by  the  district  court, 
and  the  Industrial  Commission  and  tbe 
claimant  bring  error.  Judgment  of  district 
court  reversed,  with  inatructlona. 

Victor  B.  Kegres,  Atty.  Oen.,  and  Jtdin  8. 
Fine,  Asst  Atty.  G«.  E.  Onrran,  of  SU- 
Tert<n,  of  couns^,  fbr  plalntlffis  in  error. 

Walter  S.  Cooi,  of  Ft  Vorgaa,  for  defend- 
ant in  error. 

SOOTT,  J.  ISils  is  a  proceeding  on  txior 
to  ttw  district  coort  of  Bfot^aji:  county  In  re- 
view of  the  findings  and  order  of  tiie  Indus- 
trial Commlssitni. 

M.  B.  Wi^  was  an  emidoyft  of  the  de- 
fendant in  ttttot,  Shadowen,  wbo  was  engaged 
in  the  business  of  <venitiiv  ft  ttueshlng  ma- 
udlins.   He  proceeded  tram  place  to  places 
ttueshlng  tbe  gnia  at  .farmers  toe  hire. 

Wolfe  was  employed  to  operate  the  steam 
engine  which  supplied  the  power,  and,  while 
BO  ragaged,  was  severely  Injured.  The  In- 
dustrial Commission,  upon  a  hearing,  en- 
tered an  order  granting  compensation.  An 
appeal  waa  talcen  to  the  district  court,  where 
the  order  of  the  commission  was  set  aside 
and  where  it  was  hdd  that  tbe  claimant  was 
not  entitled  to  an  award.  This  decision  is 
before  us  for  review. 

The  commission  found  that  both  the  em- 
ployer and  his  employ^  were  within  the  pro- 
visions of  the  Workmen's  Compensation  Law 
and  subject  thereto.  The  court  found  spe- 
dflcally: 

"(a)  That  the  plaintiff  Shadowen  was  not  an 
employer  of  more  than  three  men  regularly  em- 
ployed in  his  occupation  of  threshing  grain. 

"(b)  That  the  men  employed  to  pitch  grain 
were  casual  employ^. 

**(c)  lliat  whatever  employes  were  employed 
by  the  plalntUE  were  engaged  in  an  agricultural 
pursuit  and  were  exempt  from  the  operation  of 
the  Workmen's  CompensatTon  Law. 

"(d)  That  the  plaintiff  had  not  elected  to  come 
under  the  Worltmen's  Compensation  Law,  and 
was  not  bound  thereby." 
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INDUSTRIAIi  COMMISSION  v.  SHADOWKN 

<1»7P.> 


[1]  Tfae  quefltion  as  to  the  ntimber  of  em- 
ployte  In  the  enwloy  of  an  employer  is  a 
question  of  fact  to  be  determined  by  the  com- 
misaion,  and,  under  the  statute,  such  finding 
may  not  ordinarily  be  disturbed  by  the  court. 

Sbadoweu  himself  testified  that  it  required 
at  least  four  men  to  operate  the  machine, 
though  at  times  he  had  <mly  three  who  went 
with  the  outfit  and  that  he  sometimes  em- 
ployed and  paid  additional  vaea  fnrnlshed  by 
the  farmers.  His  testimony  uptm  this  point 
1b  as  follows: 

**Q.  So  tba  men  pitching  Imndles  made  yoa 
have  four  employes?  A.  I  had  (our  mcD,  yes, 
■nd  at  times  five,  enough  to  run  the  outfit. 

"Q.  Bow  many  men  did  yoa  have  at  most  at 
any  one  time  in  Octob^?  A.  Bight 

"Q.  During  the  season  of  1918,  was  it  your 
practice  to  furnish  these  men,  or  did  yon  aim 
to  run  the  outfit  and  let  the  farmers  furnish 
all  the  labor  outside  of  the  three  men?  A.  We 
calculated  to  ran  with  the  crew;  sometimes  we 
could  not;  and  put  on  a  pitdier. 

"Q.  Do  you  go  Into  the  seastm's  work  ^epai^ 
ed  to  operate  either  way?  A.  Tes,  sir." 

He  farther  testifled  that  he  paid  all  em- 
ploy6%  whether  aecured  by  the  fhrmer  or 
not. 

[t]  Upon  the  testimony  of  the  employer 
himselt  the  commission  was  Justified  in  find- 
ing that  be  was  an  emidoyw  of  at  least  four 
men  in  bl>  enterprise,  and  It  was  erxOT  for 
tbe  court  to  dlstorb  sndi  flndinc, 

[S]  It  was  held  by  the  trial  court  that  tiw 
onploy^  was  engaged  in  an  agricnltural  pur- 
suit, and  ttierefore  the  employmait  was  not 
within  the  statute.  The  exemption  proTlded 
by  the  statute  Is  as  follows: 

"Provided,  that  any  employer  commencing 
business  sabseqoent  to  August  1,  1916.  may 
make  his  election  not  to  become  subject  to  the 
proTlsions  of  this  act  at  any  time  prior  to  be- 
coming an  employer  of  four  or  more  employes, 
in  a  commoD  employment,  exdusive  of  private 
domestic  servants  and  farm  and  ranch  laborers, 
by  giving  notice  as  above  provided.  Sudi  em- 
ployer may  withdraw  from  the  provisions  of 
said  sections  of  this  act  at  the  expiration  of  one 
year,  *  *  *  in  the  manner  provided  by  this 
act"  Uws  im,  p.  623,  t  8. 

It  will  be  seen  that  the  langaage  of  our 
statote  does  not  state  IJie  exra^tlan  to  re- 
late to  those  "engaged  in  agzieultiiral  pur- 
suits," as  Is  tbe  case  of  swue  other  statutes, 
but  does  exclude  from  tbe  operation  of  the 
law  only  "private  domestic  servants,  and 
farm  and  ranch  laborers."  The  theovy  of 
the  law  Is  that  dtunestlc  service  and  flurm 
and  ranch  labor  are  not  to  be  classed  as  has- 
ardona  occupations,  and  for  such  reason  are 
exempted  from  its  operation. 

Tb»  precise  questioi  was  determined  in 
Be  Boyer  <Ind.  App.)  117  N.  B.  607,  under  a 
statute  similar  to  our  own  in  that  farm  la- 


biMrers  were  exempted  frotn  liie  opemtlan  o< 
tbe  statute.  The  court  there  said: 

"In  otmstmlng  w  Interpreting  an  act  the 
Legislature,  the  courts  may  take  into  conoid  era- 
ti<m  the  general  scope  and  pqipose  of  the  act  and 
the  condition  that  prevailed  at  the  time  of  its 
passage.  Board,  etc,  v.  Given,  166  Ind.  468, 
48S,  80  N.  E.  966,  82  N.  E.  818;  Hughes  v. 
Indiana  Union  Traction  Co.,  67  Ind.  App.  2(Xi, 
105  N.  B.  537,  and  cases  dted.  The  purpose  of 
tbe  ac^  as  indicated  by  its  title,  was  to  pre- 
vent Indostrial  accldoits,  and  to  provide  ccan- 
pensation  and  adequate  medical  and  surgical 
care  for  those  injured  by  accident  while  en^i^ 
in  industrial  pursuits.  It  is  manifest  that  the 
purpose  of  the  act  was  to  include  within  lis 
benefits  employ6s  in  all  industrial  pursuit^,  ex- 
cept those  expressly  mentioned  In  the  exemption 
proviso,  supra.  ' 

"While  the  threshing  of  wheat  may  be  a  part 
of  the  work  necessary  to  be  done  on  the  farm, 
the  farmer  himself  rarely  does  it  On  the  con- 
trary, be  has  it  done  by  some  me  who  is  spe- 
cially equipped  with  the  machinery  necessary 
to  do  this  kind  of  work.  Wheat  threshiog  is  a 
business  or  industrial  pursuit  in  and  of  itself, 
entirely  separate  and  independent  of  farming. 
We  apprehend  that  it  would  not  be  contended 
that  the  employ^  of  the  miller  employed  in 
grinding  the  farmer's  wheat  into  flour,  while  so 
mgaged,  is  doing  farm  or  agrlenltiiral  wo^ 
Yet,  as  affecting  the  question  of  what  relation 
the  labor  of  their  employes  sustains  to  that  of 
the  farm,  or  agricolture  in  general,  we  can  see 
little  if  any  difference  between  the  thresher  and 
the  miller.  They  each  have  to  do  with  getting 
the  farm  product  reedy  for  consumption.  It  is 
trne  the  miller's  wwit  is  a  step  farther  removed 
from  the  farm,  but  each  is  engaged  in  a  business 
separate  from  and  indepoident  of  the  farm, 
which  requires  machinery,  equipment,  and  la- 
bor itecuUar  to  the  busineas,  and  not  ordinarily 
required  on  or  Incident  to  farm  woik.  The  only 
difference  between  the  occupations  which  sug- 
gests itself  to  our  minds  as  one  that  might  be 
urged  SB  affecting  the  question  whether  each  of 
the  occopadons  are  separate  and  independent 
of  that  of  the  farm,  and  whether  the  labor  oC 
their  employes,  while  employed  to  assist  in  the 
operation  of  such  respective  businesses,  is  farm 
labor.  Is  the  fact  that  the  thresher  goes  to  the 
farm  to  thresh  the  fannex's  wheat,  while  the 
farmer  takes  his  wheat  to  the  niUer  to  get  it 
ground  into  flour." 

Tbe  same  reasoning  is  adhered  to  In  White 
T.  Losdes,  178  App.  Div.  236,  164  N.  Y.  8i«p. 
1028,  and  reafflzmed  in  Vincent  Taylor,  180 
App.  Dir.  818, 168  N.  Y.  Sun).  287. 

Tbe  Supreme  Court  of  Or^;on  has  given  a 
stm  broader  construction  to  the  act.  Kaney 
T.  Industrial  Commission,  ^  Or.  189,  166 
Pac  528.  The  employer  was  a  farmer  and 
the  operation  <tf  an  aaallaae  cntter  was  bat 
an  Incidental  emplt^ment  It  was  there 
said: 

"mie  fact  that  tbe  operation  of  an  ensil&ge 
cntter  may  have  been  merely  incidental  to  farm- 
ing, the  business  in  which  plaintiff's  employer, 
D.  B.  Tinnerstet,  was  generally  engaged,  did  not 
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make  the  management  of  the  feed  miU'  a  less 
hazardoua  occupation.  5  Sutherland  Dam.  (5 
Ed.)  I  1376,  p.  5186;  Wendt  v.  IndoBtrial  Ins. 
Com.  of  Washington,  80  Wash.  Ill,  141  Pac. 
811,  5  N.  C.  C.  A.  790;  State  v.  Bosineas  Prop- 
•rtr  Becuritr  Co.,  87  Wash.  618.  182  Fkc  834." 

The  contrarjr  view  la  Beemlngly  adopted 
by  the  Supreme  Court  of  Iowa,  Sylcord  v. 
Horn,  178  Iowa,  936,  162  N.  W.  249.  Though 
the  decision  seems  to  have  been  largely  based 
upon  the  language  of  the  Iowa  statute,  in 
the  matter  of  exemption  from  Its  operation, 
"engaged  in  agricultural  pursuits,"  and  the 
fact  that  the  employ^  was  employed  as  a 
farm  laborer  generally. 

That  case  was  followed  in  the  case  of  State 
ex  rel.  Bykle  v.  District  Court,  140  Minn. 
898,  168  N.  W.  130,  L.  R.  A.  1918F,  198. 

We  are  of  the  opinion  that  the  New  York 
and  Indiana  cases  are  supported  by  the 
sounder  reasoning  and  are  more  In  harmony 
with  the  spirit  and  purpose  of  the  Workmen's 
Compensation  Law.  These  cases  are  like- 
wise supported  by  the  greater  weight  of  au- 
thority. 

In  this  case  the  employ^  was  not  employed 
to  labor  <hi  his  employer's  farm,  but  to  oper- 
ate the  engine  of  a  threshing  machine  en- 
gaged In  traveling  about  the  country  thresh- 
ing grain  for  those  who  desired  such  service ; 
In  ojther  words,  his  employment  was  not 
merely  incidental  to  general  farm  labor,  and 
in  oar  opinion  the  employer  and  the  employ^ 
In  such  case  are  clearly  within  the  operation 
of  the  statute. 

The  Judgment  is  rerersed,  with  instruc- 
tions to  the  district  court  to  enter  an  order 
afflrmlng  the  finding  and  award  of  Oie  Indus- 
trial Commission. 

Judgment  reversed. 

QABRIGUES,  O.  J.,  and  DBNISON.  J., 
ocmcnr. 


VAN  EITER  T.  STATE.    (No.  470.) 

(Supreme  Court  of  Arizona.   April  7,  1920.) 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  C.  Stanford,  Judge. 

J.  B.  Van  Riter  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

F.  C.  Struckmeyer  and  B.  B.  Goodwin,  both 
of  PbtnOx,  ft>r  appeUaot 


Wiley  E.  Jcmm,  Atty.  Ocn.,  and  L.  M. 
Laney,  Co.  Atty.,  ot  PbiHilx,  Cor  Che  State.' 

PER  CURIAM.  Appellant,  in  September. 
1918,  was  tried  and  convieted  of  the  crime  of 
assault  with  intent  to  commit  murder.  From 
the  Judgment  ot  conTi<^lon  he  appealed,  and 
on  May  24,  1919.  caused  ttie  xeeord  to  be  filed 
In  this  court 

He  has  made  no  furttwr  appearance  On 
March  19.  1920,  the  Attomv  General  moved 
the  court  to  order  the  case  sobmitted  upon 
the  record,  which  motion  was  granted.  An 
examination  of  the  record  has  been  made, 
from  which  we  conclude  that  sut>stantia]  Jus- 
tice has  been  done. 

The  Judgment  Ib  therefore  aflirmed. 


OBOCKBB  WHDEI/ER  OO.  r.  AMERICAN 
BONDING  CO.  OF  BALTIMOKE. 
(Civ.  803S.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.  Dec  19,  1919.) 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Chas.  Wellborn,  Judge. 

Action  by  the  Gnx^er  Wbeeler  Company 
against  the  Amoican  Bonding  Company  of 
Baltimore  to  recover  on  a  contractor's  bond. 
Judgment  for  plaintiff,  and  deftodant  ap- 
peals. Affirmed. 

J.  Crider,  Jr..  A.  L.  Abrahams,  and  Cbas. 
W.  Frieze,  all  of  Los  Angeles,  for  appellant. 

IaicIub  p.  Greoi.  oC  Los  Angeles,  for  re- 
spmdKit. 

PINLATSON,  p.  J.  Plaintiff,  a  material- 
man, who  had  sold  to  a  building  contractor 
material  used  in  the  construction  of  a  build- 
ing, brought  this  action  upon  a  bond  that  had 
been  given  by  the  contractor,  and  executed  by 
defendant,  to  secure  the  payment  of  l&bot 
and  material  claims.  From  a  Judgmoit  in 
favor  of  plaintiff,  defendant  amieals. 

The  bond  Is  the  same  bond  that  Was  before 
the  Supreme  Court  In  General  Electric  Co.  v. 
American  Bonding  Co.,  of  Baltimore  (decided 
July  5,  1919)  182  Pac  444.  An»ellant  makes 
the  same  points  here  that  were  unsuccessful- 
ly urged  by  It  there.  In  every  particular, 
this  case  Is  ruled  by  the  decision  In  that  case. 

For  this  reason,  the  Judgment  most  be  and 
Is  affirmed. 

We  ooDcnr:  SIiOANB,  J. ;  THOMAS.  J. 
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QUINTET  HININQ  GO.  et  al.  T.  HABOIE. 
(No.  9578.) 


(Snpreme  Court  of  Colorado.  March  2. 1020. 
Beliearlns  Denied  April  6,  1820.) 

Error  to  District  Courts  El  Paw  County; 
Jotan  W.  Sheafor,  Judge. 

Action  b7  B.  P.  Hardte  agatnst  the  Quintet 
Mining  Company  a^  others.  Judgmoit  ren- 
dered, and  defendants  bring  error.  Affirmed. 

George  0.  Manly  and  Theodore  H.  Thomas, 
both  of  Denver,  for  plaintiffs  In  error. 

Spurgeoo  &  Cassldy,  of  Colorado  Springs 
(Barnwell  8.  Stuart,  of  Denver,  of  counsel), 
for  d^oidant  in  errw. 

PES  CURIAM.  We  have  examined  the 
record  In  this  case  with  the  utmost  care,  and 
find  that  the  decree  rendered  Is  not  only 
equitable  and  Just,  but  strictly  in  accord  with 
the  legal  rights  of  the  parties,  and  we  are 
likewise  of  opinion  that  such  decree,  consid- 
ered In  connection  with  the  record,  affords 
ample  protection  to  the  defendants  below, 
plaintiffs  in  error  here,  against  the  claim  or 
claims  of  any  third  person  or  pers(ms  upon 
the  stock  herein  involved. 

The  cause  having  been  determined  accord- 
ing to,  not  only  the  equitable,  but  the  legal, 
rights  of  the  parties,  the  Judgment  should  be 
affirmed. 

Judgment  affirmed. 


BOBEBTSON  t.  ROBERTSON  929 

C187  F.) 

James  P.  Wilson  and  Andrew  Whitehead, 
both  of  D^ver  (£3dwln  N.  Bnrdick,  of  Den- 
ver, of  counsel),  for  plaintiff  in  error. 

Ponsford,  Camlne  ft  Kavanaugfa,  of  Den- 
ver, for  defendant  in  error. 


WEIR  V.  COLORADO  MORTG.  &  INV.  CO., 
Umtted.   (No.  9S60.) 

(Supreme  Court  of  Colorado.  Feb.  2,  1920.) 

Department  3. 

Error  to  District  Ckiurt,  City  and  County  of 
Denver ;  Clarence  J.  Morl^,  Judge. 

Suit  by  Gilbert  B.  Weir  against  the  Colora- 
do Mortgage  &  Investment  Company,  Limit- 
ed, for  specific  performance.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

is7Pr-e& 


ALLEN,  J.  This  is  a  suit  for  specific  per- 
formance. The  complaint  allies  that  in 
May,  1918,  "the  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  the  plaintiff 
agreed  to  buy,  and  the  defendant  agreed  to 
sell,"  certain  real  estate,  and  that  thereafter 
the  defendant  "refused  and  still  refuses  to 
carry  out  and  execute  the  said  agreement." 

The  answer  denies  these  allegations,  and 
for  a  further  defense  pleads  facts  showing 
that  the  alleged  contract  "was  not  and  is  not 
in  writing,"  and  is  within  the  statute  of 
frauds.  These  allegations  are  denied  in  the 
replication. 

Upon  trial  the  court  found  "in  favor  of  the 
defendant,  upon  all  of  the  issues."  Judg- 
ment for  defmdant,  and  plaintiff  brings  er- 
ror. 

There  is  sufficient  evidence  to  support  the 
finding  in  favor  of  the  defendant  upon  the 
issue  of  whether  or  not  any  agreement  had 
been  entered  into  between  the  parties,  and 
therefore  sufficient  evidence  to  support  the 
Judgment.  We  find  no  error  In  the  record. 
The  Judgment  Is  affirmed. 

Affirmed. 

GARRIGUES,  C.  J.,  and  BAILEY,  J.,  con- 
cnr. 


ROBERTSON  T.  ROBERTSON.   (So.  28850 

(Supreme  Court  of  Nevada.  April  23,  1020J 

On  rehearing.  Denied. 

For  former  opinion,  see  180  Pac.  122, 

H.  R.  Cooke,  of  Tonopah,  for  appellant 
Milton  M.  Detch  and  F.  K.  Pittman,  both 
of  Tom^h,  for  respondent 

PER  CURIAM.  Rehearing  in  the  above- 
entitled  matter  is  hereby  denied. 

SANDERS,  J.,  did  not  participate. 
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ERNOT       STATE.    (No.  A-Sm.) 

(Orlmiiial  Court  of  Appeals  of  Oklahoma. 

March  9,  1920.) 

(Byllabiu  by  th«  Oottrt.) 
Cbiminal  uw  «s3llSl(4)— Oh  Hxa  accept* 

ASCm  OV  A  PABDON  DBRNDAKT'B  mtDINO 

affeaI  will  bk  dishibbid. 
When  the  pardonlns  power  extends  clem- 
ency,  and  the  aame  is  accepted  penduig  the  de- 
termination of  an  appeal,  the  appeal  tHI  be 
dismissed. 

Appeal  from  District  Ooart,  Jackson  Coun- 
ty ;  Tliomag  A.  Edwa-rds,  Judge. 

J.  El  Ernst  was  convicted  of  a  violation 
of  the  banking  laws,  and  he  appeals.  Appeal 
dismissed,  and  cause  T^anded. 

Everett  Petry,  of  TdIbb,  for  idalntlff  In 
error. 

S.  P.  Frecllng,  Attr.  Gen.,  and  W.  O.  UaU, 
AbsL  Atty.  Oen.,  tat  tbe  State. 

DOYL.B,  P.  J.  PlBlntUr  In  error,  J.  EL 
Ernst,  was  convicted  of  a  violatloD  of  section 
15,  c.  22,  Session  Laws  1913.  nie  informa- 
tiOD  in  substance  charges  that  as  president 
of  the  Citizens'  Bank  of  Headrick  he  made  a 
certain  rq>ort  to  the  bank  commissioner  as' 
to  the  flnandal  condltlmi  of  said  bank,  and 
that  be  wUlfolly,  unlawfully,  falsely,  and 
fraudulently  made  a  certain  statement  and 
entry  In  said  report,  whlcb  was  thai  and 
tiiere  known  by  him  to  be  false  and  untrue. 


and  1^  Baid  false  and  frandnloit  statement 
and  entry  In  said  report  then  and  Hiere  so 
made  hy  htm  be  unlawfully,  frandnlently. 
and  felmlonsly  Intended  to  deceive  the  bank 
commissioner.  The  sentoice  was  for  conflne- 
taeat  in  the  penitentiary  tot  one  year  and 
a  fine  of  $100  and  the  costs.  He  appealed 
filing  in  this  court  on  April  20^  IflOS.  a 
petitiaii  in  error  witti  case-made. 

TbiB  is  a  cmnpanlon  case  to  tiut  of  Ernst 
r.  State,  16  Okl.  Or.  — ,184  Pac.  79S.  While 
his  appeal  was  pradlng  and  awaitlne  deci- 
slan  b^ore  this  court,  tbe  MbCfraey  General 
filed  a  motion  to  dismiss  tbe  appeal  poidlng 
in  Qiis  case  for  tbe  reason  that  a  parole 
was  granted  In  the  case,  as  shown  the 
attached  statonent  of  Joe  8.  Hoczls,  Secre- 
tary of  State,  in  part  as  ftMIows: 

"On  the  19th  day  of  January,  1^,  J.  E. 
Ernst  was  isaaed  a  parole  J.  B.  A.  Robnt- 
son,  Govemor  of  the  state  ot  Oklahoma.  The 
same  was  ffled  in  the  office  of  the  secretary 
of  sUte  on  the  22d  day  of  January,  1920." 

The  uniform  holding  of  this  court  Is  that, 
when  a  parole  is  granted  by  the  Oorernor  and 
accepted  by  the  plaintiff  in  error,  and  tbe 
matter  is  Judicially  called  to  tbe  attention 
of  this  court  pending  the  determinatiiMi  of  an 
ai^)eal,  tbe  appeal  will  be  dismissed. 

It  follows  that  the  motion  to  dismiss  the 
B{^)eal  is  well  founded.  It  Is  therefore  con- 
sidered and  adjudged  that  the  appeal  herein 
be  dismissed,  and  the  cause  remanded  to  tlie 
district  court  of  Jackson  county. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 
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et  aL   QUO.  937.) 


(Supreme  Court  of  Wroming.  Mmnk  8, 1920.) 

1.  MOBTOAOM  «S923— MOSTaAOa  TO  PAITHEB- 
8HIF  VALID, 

Mortgage  executed  to  a  cq^ftrtneEBliip  held 
valid  as  against  ol^ection  that  it  was  not  ex- 
ecuted to  a  person  or  a  corpo ration,  rinee  a 
mortgage  merely  creats  a  lien  upon  the  lud  and 
does  not  pass  title  thereto. 

2.  HOKTOASU  ^»137  —  HoBTftAGX  KXBELT 

A  UXR  AlTD  DOBS  NOT  FAB8  TriUE. 

Tbe  titlo  to  nuxtgaged  propertr  does  not 
pass  by  .the  mortgage  to  the  mortgagee,  even  on 
condition  broken ;  the  mortgage  merdy  creating 
a  Uen  npc»  the  land,  requiring  that  proiwrty  be 
■old  on  fbreeloBure  to  paai  tide. 

8.  MonaAon  «a>854— Motzgb  of  fouoia- 

BUU  HKLD  SnmOIBllT. 

Notice  of  toredosare  of  mortgage  ezeented 
to  a  partnership  was  not  objectionable,  because 
it  redted  the  names  of  the  partnership  members 
not  named  in  mortgage;  sndi  redtal  bdng  mere 
surplnsage. 

4.  MOBrTGAQEB  «=»48(1)  —  DBSCBIPnON  HKLD 
SUirfoiBNT. 

Mortgage  description,  describing  land  en- 
tirely by  abbreviations.  Instead  of  words,  to  des- 
ignate tbe  portions  of  sections,  and  failing  to 
state  whether  the  township  was  north  or  sonth, 
held  snfficient,  under  evidence  showing  that  all 
tbe  land  in  &e  named  township  in  the  named 
ooontr  was  in  radi  township  noth. 

6.  Bvxi«irox  ^10(^,  28^  —  Oousra  takb 

JVDIOXAL  KlfOWXroOB   OF  BOTJIfDAmiM  OF 

ootTnrm,  of  oovbswutt  bubvsts,  Aifo 
mnonoir  or  saud  imoH  pbihcifal  mnD- 

XAN. 

Goorts  take  judicial  notice  of  the  boundaries 
of  the  counties  of  their  state,  of  the  government 
surveys,  and  of  the  fact  that  all  the  laud  In  a 
givoi  county,  townsliip,  or  range  lies  in  a  cer- 
tain' direction  frcnn  the  principal  meridian. 

e.  EbIOFFBL  —  HoaZQAeOB*8  BUBBB- 

QOBRT  AOQUISmOR  OF  tmM  DOBB  HOT  Uf- 
UBB  TO  BENBFIT  OF  KOBTOAGKB. 

Mortgage  on  land  to  which  mortgagor  had 
no  title,  containing  no  covenants  of  warranty, 
is  insufficient  to  pass  title  to  mortgagee  on 
mortgagor's  subsequent  acquisition  of  title. 

Error  to  District  Court,  W«8ton  Oonnty; 
B.  O.  Baymond,  Judge. 

Action  between  tbe  Robinson  Mercantile 
Company  and  Leman  Davis  and  Arthur  L. 
Davis,  BB  ttzecutcva  of  tbe  estate  of  Lew 
Davis,  deceased,  William  Lamerton,  James 
BterllDK  William  H.  Ware^  Jessie  A  Ware, 
the  Upton  Lumber  ft  Hardware  Company, 
and  others.  Judgment  tar  tba  Upton  Lumber 
ft  Hardware  Ctnnpany,  ai^  the  Boblnson 
Mercantile  Company  brings  error.  Affirmed 
In  part,  and  reversed  In  part 
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Mets  ft  Sa<ftet^  of  Sheridan,  for  plaintiff 

In  arOT. 

Camidtn  ft  O'Marr,  of  Sheridan,  fttr  de- 
fendants in  errOT. 


BEARD,  C.  J.  Hie  only  controversy  In 
this  case  In  this  court  Is  between  the  plain- 
tI£F  in  error,  Boblnson  Mercantile  Company, 
and  the  defendant  In  error,  the  Upton  Lum- 
ber ft  Hardware  Company ;  the  Upton  Lum- 
ber ft  Hardware  Company  claiming  to  be 
the  owner  of  200  acres  of  land  situoted  In 
Weston  county,  upon  which  tbe  RoUnami 
Mercantile  Company  claims  a  lien  by  virtue 
ot  a  certain  Judgment.  The  conrt  found  in 
fovor  of  the  Upton  Lumber  ft  Hardware  Com- 
pany and  entered  a  Judgment  and  decree 
accordingly,  from  which  the  Boblnson  Mer*. 
cantlie  Company  brtngB  tile  case  here  t^r  I>ro- 
ceedlngs  In  error. 

Tbe  facta  as  they  ai^ear  by  tbe  record 
are:  That  Decnnber  10,  1909,  William  H. 
Ware  made  final  htnnestead  proof  and  re- 
ceived tbe  receiver's  receipt  for  the  N.  % 
of  the  N.  W.  ^,  the  S.  B.  ^  of  the  N.  W.  ^, 
and  the  N.  B:  %  of  tbe  S.  W.  %  of  aecti(Mi 
as,  township  48  north,  range  67  west  of  tbe 
sixth  principal  meridian,  containing  160 
acres.  Tliat  be  received  a  patent  therefor 
from  tbe  United  States  July  12,  1913.  That 
December  29,  1909,  Henry  E.  Ware  and  wifa 
gave  to  said  William  H.  Ware  a  warranty 
deed  to  the  N.  B.  %  of  the  S.  W.  %  of  sec- 
tion 26,  In  said  towiublp  and  ranfe^  contain- 
ing 40  acres,  whlcb  deed  was  filed  for  record 
February  iO,  19ia  lliat  Bsaxy  B.  Ware 
recrtved  a  patent  from  the  United  States  for 
said  last  above  described  land  December 
26.  1918.  That  June  17,  1911;  WUUam  H. 
Ware  and  wife  gave  a  mortgage  on  said  200 
acres  ot  Jand.  and  other  lands,  to  the  Upton 
Lumber  ft  Hardware  Company  to  secure  a 
pnmilasory  note  for  9866.10^  dated  June  17, 
1911,  due  six  months  after  da^  with  Inter- 
est at  10  pa-  cent  f  rmn  date ;  said  mortgage 
being  filed  for  record  June  28,  1911.  Said 
mortgage  was  foredosed  by  notice  and  sale 
July  10,  1B15;  Oie  JJptoa  Lumber  ft  Hard- 
ware Company  beomiliig  tbe  purchaser  of 
said  aOO  acres  for  the  fiill  amount  due  on 
said  mortgagew  Tbat  Ibe  Upttm  Lumber  ft 
Hardware  Company  ia  a  copartcrasbip  com- 
posed of  Charles  B.  Foster  and  Han^d  H. 
Jones.  That  Boblnson  Mercantile  Company, 
a  corporation,  obtained  a  Judgment  in  tbe 
district  conrt  of  Weston  conn^  September 
12,  1912,  against  William  H.  Ware  and  Jes- 
sie A.  Ware,  bis  wUe^  A>r  91,387.74,  wblcta 
remains  unsatisfied. 

Counsel  for  idainUtt  in  error  attacks  the 
validity  of  the  Upton  Company  moi  tgage  on 
two  grmmds:  First,  that  it  is  not  made  to 
any  person  or  corporation,  tbe  mortgage  be- 
ing given  to  "the  Upton  Lumber  ft  Hardware 
Company" ;  sectmd,  "tbe  mortgage  does  not 
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state  wbether  the  townahlp  Is  north  or  soatti, 
or  whether  the  range  Is  east  or  west,  and 
the  description  of  the  land  Is  s^Ten  entirely 
by  abbreviations,  Instead  of  words,  to  desig- 
nate the  portions  of  sections." 

[1]  Neither  of  those  objections  la  good. 
No  authorities  are  cited  by  counsel  in  sni^rt 
of  either.  As  to  the  first,  the  de<daloos  are 
to  the  c<mtraiT.  In  Barber  v.  Crowell,  66 
Neb.  6n,  75  N.  W.  U09,  that  ooort  Bald: 

"But.  on  the  asmimptlon  that  th«  mortgage* 
was  a  partnership  or  unincorporated  asaocia- 
ti<m,  it  is  contended  that  it  cooM  not  take  tiUe 
to  real  estate,  and  that  the  mortgage  was  there- 
fore a  nullity.  It  la  nndoubtedly  true  that  a 
coDTeyance  of  land  will  be  Ineffectaal  to  pass 
the  legal  title,  unless  made  to  a  grantee  taaving 
capacity  to  recelTS  it,  and  it  Is  also  true  that 
a  partnership  possesses  no  such  capacity.  But 
a  mortgage  is  not  a  conTeyance.  It  is  a  mere 
security  in  the  form  of  a  c<mditional  conTey- 
ance, and  the  interest  whldi  it  vests  In  the 
mortgagee  is  not  esaentially  different  from  that 
created  by  a  mechauic's  lien  or  an  ordinary 
judgment.  Davidson  v.  Coi,  11  Neb.  250  [»  N. 
W.  05];  Buchanan  v.  Griggs,  18  Neb.  121  [24 
N.  W.  452],  In  the  former  case  it  was  said: 
'In  this  state,  a  mortgage  of  real  estate  is  a 
mere  pledge  or  oollateral  security,  creating  a 
lien  upon  the  mortgaged  property,  but  cmvey^ 
ing  no  title,  nor  vesting  any  estate,  either  be- 
fore or  after  condition  htokm*  That  a  Hen  on 
real  estate  to  secure  an  Indebtedness  may  ae> 
crue  to  a  partnership  in  its  firm  name  has  been 
decided  In  Foster  v.  Johnson,  39  Sflnn.  880 
[40  N.  W.  2661,  and  in  Chicago  Lumber  Co.  v. 
Ashworth,  26  Eau.  212." 

And  In  Bank  t.  Jdmsta  et  id^  47  (Miio 
St  806,  24  N.  B.  608,  In  the  opIntoD  In  which 
case  a  number  of  aiidu»rltlea  are  dted,  that 
court  said: 

*The  Instrument,  the  validity  of  which  is 
questioned  in  this  case,  was  designed  by  both 
parties  to  be  a  mortgage.  l%is  is  apparent  on 
the  face  of  it.  The  only  objection  made  to  it 
is  the  incapacity  of  the  partnership  in  its  firm 
name  to  take  and  hold  the  legal  title  to  real 
estate.  Bnt  this  is  not  material,  for,  if  it  were 
so,  then,  as  already  shown,  Johnson,  the  mort- 
gagor, would  hold  the  legal  title  in  trust  as  a 
security  for  the  firm.  In  such  case  there  would 
be  no  need  of  a  formal  reformation,  as  it  would 
be  the  duty  of  the  court,  in  Uie  exercise  of  its 
equity  powers,  to  treat  that  as  done  which 
ought  to  have  been  done,  and  give  eSeet  to  the 
Instrument  in  a  proceedii^  to  enforce  it,  ac- 
f!ording  to  the  priority  of  its  record,  by  award- 
ing to  the  bank  a  Uen  upon  the  land  fw  the 
satisfacticm  of  the  amount  due  It." 

[2]  In  this  state,  as  In  the  cases  cited,  the 
title  to  the  property  mor^aged  does  not  pass 
by  the  mortgage  to  the  mortgagee,  even  on 
condition  broken.  The  mortgage  simply  cre- 
ates a  lien  upon  the  land,  and  It  must  be 
sold  on  foreclosure  to  pass  the  title. 

[3]  The  mortgage  was  a  valid  Hen  from 
its  date  upou  the  160  acres  of  land  in  section 
36,  and  the  sale  thereof  on  foreclosure,  and 
the  period  foe  redemption  having  expired. 


the  ll&i.  If  any,  of  the  judgment  of  Oie  Robin- 
son Merotntlle  Company  became  extinguished. 
Some  objection  Is  made  to  the  8u£9cim(7  of 
the  notice  of  foreclosure,  because  It  recited 
Uiat  the  Upton  Lumber  &  Hardware  Com- 
pany ccmslsted  of  Charles  E.  Foster  and 
Harold  H.  Jones.  That  redtal  was  mere 
surplusage,  and  did  not  vitiate  the  notice. 

[4, 1]  As  to  the  second  objection,  that  the 
land  was  not  sufficiently  described  In  the  mort- 
gage, it  was  described  as  "situated  in  the  coun- 
ty of  Weston,  in  the  state  of  Wyoming,  to  wit: 
NE%  of  SW%,  SE%  of  NW%,  N%  of  NW%. 
sectlw  No.  36,  T.  48,  range  07  west"  That 
was  sufficient  to  dearly  identify  the  land. 
Counsel  is  in  error  In  stating  that  the  range 
was  not  recited  therein  as  *^rest,"  and  there 
was  evidoice  to  the  effect  that  all  lands  situ- 
ated in  township  48  In  Weston  county  were  in 
said  township  north.  In  addition  to  that, 
courts  take  judicial  notice  of  the  boundaries 
of  the  counties  of  their  state,  of  the  govern- 
ment surveys,  and  of  "the  fact  that  all  the 
land  in  a  given  county,  township,  or  range 
lies  In  a  ceitaln  direction  from  the  prindpal 
meridian."  17  A.  &  E.  Enc.  Law,  912  et  seg. 
And  the  same  Is  true  as  to  townships.  Stod- 
dard et  al.  T.  Sloan  et  al.,  66  Iowa,  OSQ,  22  N. 
W.  924;  Dawson T.  James  et  aL.  04  Ind.  162: 
McChesney  City  of  Chicago,  178  m.  75, 
60  N.  B.  191;  Muse  Bicbards.  70  Miss. 
&81«  12  South.  S21i  Cbambera  t.  Ringstaif. 
69  Ala.  14a 

[I]  The  40  acreg  In  section  26  Ifl  in  a  dif- 
ferent Bltuatl(m.  While  it  Is  stated  in  the 
brief  of  counsel  for  defradant  In  error  that 
"a  final  receipt  as  a  desert  land  entry  was 
Issued  to  Henry  B.  Ware  August  22,  1907," 
for  that  40,  and  the  court  found  that,  at  the 
time  of  the  ezecuUon  of  the  mortgage  by 
William  H.  Ware  and  wife  to  the  Upton  Lum- 
ber &  Hardware  Company,  Henry  E.  Ware 
had  made  his  final  desert  entry  proof  there- 
on, the- record  falls  to  support  that  finding. 
Such  receipt.  If  It  had  been  Issued,  was  not 
offered  in  evidence,  nor  can  it  be  found  in 
the  record.  We  have  searched  the  record  in 
vain  for  evidence  showing  such  to  be  the 
fact.  There  Is  nothing  In  the  record  showing 
that  Henry  B.  Ware  had  any  title,  either 
legal  or  equitable,  to  this  land  prior  to  the 
date  of  the  patent,  December  26,  1913,  or 
showing  that  he  had  made  final  proof  there- 
on prior  to  the  date  of  the  mortgage.  Henry 
E.  Ware  having  no  title  at  the  time  he  exe- 
cuted the  deed  to  William  H.  Ware  in  1909, 
the  mortgage  of  the  latter  to  the  Uptcm  Lum- 
ber &  Hardware  Company  created  no  lien 
upon  that  40,  and,  the  mortgage  containing 
no  covenants  of  warranty,  no  title  which  he 
acquired,  or  which  inured  to  him  1^  virtue 
of  the  warranty  In  the  deed  from  Henry  E. 
Ware,  subsequent  to  the  date  of  the  mort- 
gage, would  Inure  to  the  benefit  of  the  mort- 
gagee. 

The  facts  here,  as  they  appear  by  the  lec- 
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ord,  are  different  from  those  In  the  caw  of 
Boberts  t.  Hudarai,  25  Wyo.  605,  173  Pac 
786.  In  that  case  the  grantor  in  the  quit- 
claim deed,  vrhi&i  was  held  to  be  a  mortgage, 
had  made  Qnal  proof  on  his  dmrt  land  entry 
prior  to  the  date  of  the  deed,  and  had  the 
equitable  title  at  the  time  the  deed  waa  ex- 
ecuted. In  the  present  case  the  mortgagor 
had  no  title  at  the  time  the  mortgage  was 
given.  Tot  the  reasons  stftted,  the  Judgment 
Is  affirmed,  In  so  far  as  It  affects  the  lands 
situated  In  said  section  80,  and  reversed  as 
to  the  40  acres  situated  In  said  section  26, 
and  the  case  will  be  remanded  for  a  new  trial 
as  to  that  40  acres;  and  it  Is  so  ordered. 
Each  party  to  pay  their  own  costs  In  this 
court. 

Affirmed  In  part,  and  reversed  In  part 

POTTER  and  BLTDENBUBGH,  JJ^  con- 
cur. 


PHOBNIK  BT.  CO.  OT  ARIZONA  T.  LOUNT 
et  al.    (No.  1708.) 

(Supreme  Court  of  Arizona.    Fab.  25,  t&20.) 

1.  -StBEET  RaILSOADS  *=»60  —  CoaPOEATION 
COUMJSSION  HAT  ATTTnOBIZE  ABAHDOKMENT 
OF  POBTXOH  OF  STREET  XAJLWAT  URC 

Though  a  street  railway  franchise  wai 
granted  by  a  city,  the  Corporation  Gonuois- 
slon  had  power  tbereafter,  onder  Const  art. 
15,  §{  3  and  6,  and  Civ.  Code  1913,  title  9,  e. 
11,  to  order  tbe  company  to  change  the  rontes 
of  certain  of  its  Hoes  and  authorize  abandon- 
ment of  a  portion  of  a  line,  and  such  order  wea 
ample  authority  for  abaadoiimeDt  by  the  com- 
pany of  said  portioo;  franchise  not  being  in- 
violable except  upon  mutual  ctmsent  of  Imme- 
diate parties  thereto. 

2.  MumOIPAI.  COBPOBATIONS  «=»flei(3)— StAT- 
irrOBT  AUTHORITT  OF  CTTT  ATJTnOBITIES  OVEB 
FUBIiIO  CTILrriBS. 

Tbe  proviso  of  section  2361,  Civ.  Code 
1013,  that  within  the  confines  of  municipal  cor- 
porations the  nse  and  occapation  of  streets 
and  thoroughfares  shail  be  sobject  to  control 
and  regulation  by  the  municipal  authorities, 
was  not  inserted  for  the  purpose  of  conferring 
power  apon  dty  anthorities  over  public  utili- 
ties, bnt  for  the  sole  pnrpoae  of  limiting  tbe 
power  of  boards  of  anpervlaors  to  the  granting 
of  rights  id  way  over  poMle.highways  outside 
of  Incorporated  dties  and  towns. 

3.  STATXTTEa  «=>  120(3)— SUBJZOI-HATTEB  KOT 

EunaAOED  in  title. 
If  proviso  in  section  2361,  Civ.  Code  1013, 
as  to  streets  and  thoroughfares  within  munic- 
ipal corporations  being  sobject  to  control  hj 
municipal  anthorities,  was  intended  as  affirm- 
ative legislation  granting  general  power  to  the 
munldpality  to  regulate  and  control  public 
service  corporations  operating  therein  in  the 
use  of  streets,  it  was  not  pertinent  to  the  title 
of  the  act,  and  viohitive  of  Const  art  4,  {  13. 
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4.  HimiCIFAI,  COBPOBATIONS  4s»6S0,  681(1}— 

Right  to  obant  fbarchisb  vested  in  uq- 

wioipalitt. 
The  right  to  grant  franchises  to  pubUe 
utilities  to  occupy  the  streets  and  alleys  of  In- 
corporated dtfes  and  towns  is  vested  in  the  mu- 
nicipal authorities) 

5.  Municipal  oospobations  «=»G61(3)— Ajt- 
BB  ekanohisb  qbanteo  pdbuo  utilitt 

-  SUBJECT  TO  BUPEBVI8ION  OF  COBFOBATION 
COUUISSION. 

'  It  is  after  tbe  public  utility  has  secured 
its  rights  and  privileges  and  frandilses,  includ- 
ing those  of  occupyii^g  the  streets  and  alleys  of 
a  municipality,  that  the  power  of  super^sion 
over  the  public  utility  by  the  Corporation 
Commission  is  Intended  to  he  operatlva  and 
contndling. 

6.  Street  bailboads  ®»67— Pbevioub  stat- 
ute BBOUUTINa  UTII.niES  UnCFFECTIVS 
WHEN  m  CONnjCT  WITH  OoirSTITtmON  ASD 
LAWS  AFTEOTINa  FOWKBS  OF  GOBPOBATXON 
ComOBHON. 

Civ.  Code  1913,  par.  1897,  subd.  7,  etimot 
be  a  limitation  on  powers  of  the  Corporation 
Commission,  the  provision  as  to  power  of  cities 
wiUi  reference  to  regulating  and  operating 
street  railways,  etc.,  being  found  in  Rev.  St 
1001,  par.  465,  when  there  was  no  Corporation 
Commission,  so  that  if  its  terms  are  in  con- 
flict with  the  Constitution  or  the  laws  affect- 
iug  the  powers  of  the  Corporation  Commission 
it  would  have  to  give  way, 

7.  STBEBT  bailboads  4s»60  —  COBPOBATION 
COlOflSeiON'S  DBOIBXOn  FXBUITTINO  ABAN- 
DONMENT OF  UHB  HOT  SUBJEOI  TO  COLLAT- 
ERAL ATTACK. 

In  suit  to  compel  a  street  railway  company 
to  operate  its  cars  over  a  portion  of  its  line, 
the  order  of  Corporation  CommisBlon,  which 
had  jurisdiction,  authorizing  the  company  to 
abandon  such  portion,  whether  right  or  wrong, 
is  eonduslTe  (Oir.  Code  101S,  par.  2S41). 

Appeal  from  Superior  Court,  Maricopa 

County ;  F.  H.  Lyman,  Judge. 

Suit  by  William  B.  Lount  and  another 
against  the  Phoenix  Railway  Company  of  Ari- 
zona. Judgment  for  plaintlfCs,  and  defoidant 
appeals.  Reversed  and  reinaiided«  with  di- 
rections. 

Chalmers,  Stahl,  Fmnemore  &  Longan,  of 
Phcenlx  (W.  E7.  Byan,  ot  PluBnix,  on  tbe  tniet), 
for  appellant 

J.  B.  Woodward  and  Alice  Btrdsall, 
both  of  Phoenix,  for  appeUees. 

ROSS,  J.  In  July,  1892,  the  city  of  Phoenix 
granted  to  J.  O.  Dunbar  a  franchise  to  enter 
upon  Its  streets  for  the  purpose  of  construct- 
ing, operating,  and  maintaining  an  electric 
railway.  This  franchise  was  thereafter  as- 
signed to  the  appellant,  which,  In  due  course, 
accepted  the  terms  and  conditions  thereof 
and  entered  upon  their  performance  by  lay- 
ing tracks  upon  certain  streets  and  operating 
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cars  thereon  for  public  Kirlce.  The  serrlce 
was  first  established  on  Washln^on  street, 
a  main  thoroughfare  eztraiding  easterly  and 
westerly  through  the  dty.  Thereafter,  In 
1895,  the  appellant  constructed  a  line,  herein 
called  the  Brill  line,  beginning  at  the  Junction 
of  Washington  street,  running  thenrp  north 
along  First  street  to  Pierce  street  and  along 
Pierce  easterly  to  TMith  street,  thence  north 
along  Tenth  street  to  McDowell  road;  and 
established  and  maintained  service  therecm 
continuously  until  August  17,  1916.  On  the 
last-mentioned  date  It  ceased  to  operate  Its 
cars  on  that  portion  of  the  Brill  line  on  First 
and  Pierce  streets,  and  later  took  np  the  tntik 
thereon. 

The  appellees,  who  were  the  plaintiffs  be- 
low, brought  mandamus  to  compel  the  defend- 
ant railway  company  to  continue  to  operate 
Its  cars  orer  the  Brill  line  oa  First  and  Pierce 
streets. 

The  ai^ellant  set  forth  In  Its  answer  as  a 
defense  certain  orders  of  the  Corporation 
Comml88i(m  directing  it  to  change  the  routes 
of  certain  of  Its  lines,  amcmg  others  the  Brill 
line.  The  last  order,  dated  July  11,  1916, 
also  authorized  the  abandonment  of  a  iH>rtion 
of  the  Brill  line.  These  defenses  were  held 
bad  upon  demurrer  to  the  answer,  and  were 
atridten  upon  motion  from  the  amended  an- 
swer. 

The  court  heard  evidence  upon  the  Issues 
left,  and  entered  Judgment  that  a  peremptory 
writ  of  mandamus  be  directed  against  a^^l- 
lant 

[1]  The  cfKitrorersy  InTolves  the  power  of 
the  Corporation  Commission  to  make  the  or- 
ders relied  upon  by  the  appellant  as  justlfl- 
catl(m  of  Its  action  lu  making  the  changes ; 
It  b^g  cratended  by  appellant  that  the  Com- 
mission had  such  power,  and  appellees 
that  It  did  not  have  sudi  power  and  that 
thoetore  Its  orders  w«ra  oull  and  -niA.  We 
will  consider  the  case  upon  the  two  main 
propositions  submitted  by  appellees.  Tbey 
are:  First  That  the  Constitution  and  laws 
of  the  state  have  not  changed  or  affected  the 
power  of  municipalities  to  grant  public  utili- 
ties the  use  and  occupancy  of  streets  and  to 
prescribe  the  regulation  (HF  such  use  and  oe- 
cnpancy.  Second,  ^niat  the  frandilae  In  this 
case  cmstltuted  a  contract  between  the  ap- 
pellant and  the  dty  of  ^coilx,  *Hhe  terms 
of  which  could  only  be  abrogated  by  mutual 
consent,  and  that  appellant  cxrald  not  abandon 
a  portion  of  its  system  wiOiont  first  obtaining 
consent  of  the  sovereign  power  granting  It  the 
ri^t  to  operate  in  this  instance^  the  munic- 
ipal authorities  of  the  dty  of  Phoenix.*' 

The  dedslon  of  the  questions  Involves  a 
search  Into  article  15  of  the  C<mstitntlon,  en- 
titled "The  Corporation  Commission,"  and 
chapter  11,  title  9,  CWU  Code,  entltied  "Pub- 
He  Service  Corporations  and  Corporation 
CtHnmlssion,**  for  the  Intention  as  therein  ex- 
pressed of  the  lawmaking  bodies.  The  Cot- 
poratloD  Commission  is  a  constitutional  body. 


By  that  instrument  It  was  created,  and  cer- 
tain powers  over  public  utilities  speclllcally 
omferred  upon  it,  such  as  prescribing  their 
dasdflcations,  Just  and  reasonable  rates  and 
charges,  and  rules  and  regulations  governing 
them  In  discharging  their  business  with  the 
public,  etc.  BectliA  8,  art  IS.  In  aectioa  6 
of  the  same  artlde  It  is  provided: 

*frhe  lawmaking  power  may  enlarge  the 
powers  and  extend  the  duties  of  the  Corpora- 
tion CommiasioD,  and  may  prescribe  roles  and 
regulations  to  govern  proceedings  instituted  1^ 
and  before  it  •  •  • " 

l^ragraph  2278  ot  Uie  PnUtIc  Service  Cor- 
poration Act  defines  Ute  terms  used  in  said 
act  and,  among  others,  defines  pobUe  service 
corporations  and  wmten  jurisdiction  thereof 
on  the  Corporation  Ocmiinlssloik  In  ttie  follow- 
ing language: 

**  •  •  •  (t)  The  term  *pablic  service  cor- 
poration* when  Qted  In  this  chapter,  indudes 
every  common  carrier,  pipe  line  corporatioD, 
gas  corporatiOQ,  electrical  corporation,  tele- 
phone corporation,  telegraph  corporation,  wa- 
ter conKttation,  and  warehouseman,  as  these 
terms  are  defined  In  this  section,  and  each 
thereof  is  hereby  declared  to  be  a  public  serv- 
ice corporation  and  to  b«  sabjeet  to  the  juris- 
dictioD,  control,  and  regulation  of  the  commia- 
sion  and  to  the  provlsioDS  of  this  chapter." 

There  Is  so  much  of  the  Public  Service  Cor- 
poration Act  that  It  Is  not  possible  to  set  it 
forth  here,  but  some  of  the  provisions  bear- 
ing more  or  less  directly  upon  the  question 
Involved  we  will  quota 

Snbdlvlaioa  (b),  par.  2289: 

"Every  public  service  corporation  shall  for- 
nish,  provide,  and  msintain  sudi  service,  in* 
strumentalitleg,  equipment  and  fadlitiea  as 
shall  promote  the  safety,  health,  comfort  and 
convenience  of  its  patrons,  employte  and  the 
public,  and  as  shall  he  in  aU  respects  adequate, 
efficient,  just  and  reasonable." 

Paragraph  2S12:  . 

"Whenever  the  commission,  after  a  hearing 
had  upon  its  own  motion  or  upon  complaint, 
shall  find  that  additions,  eztensioDs,  repairs  or 
improvements  to,  or  dianges  in,  the  existini 
plant,  equipment,  apparatus,  facilitiea  or  oth- 
er phydcal  property  of  any  pul^  service  cor- 
poration •  *  •  ottiJLt  reasonably  to  be 
made,  •  *  *  the  commission  shsU  make  and 
serve  an  order  directing  that  such  additions, 
extensions,  repairs,  Improvements  or  changea 
be  made  *  *  *  in  the  manner  and  withia 
the  time  spedfied  In  said  order.** 

Paragraph  2S06; 

"Every  public  service  corporation  shall  obey 
and  comply  with  each  and  every  requirement  of 
every  order,  dedslon,  direction,  rule  or  regula- 
tion made  or  preacribed  by  the  commission  in 
the  matters  herein  spedfied,  or  any  other  mat- 
ter in  any  way  rdatiug  to  or  affecting  its  bud- 
oess  as  a  public  service  corporation,  and  shall 
do  everything  necessary  or  proper  in  order  to 
secure  compliance  with  and  dissrvanee  of  every 
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such  ordir,  dedsioD,  direction,  mle  or  regtila- 
tion  tqr  all  of  its  officers,  agents  and  employes." 

Paragrapb  2307: 

"Tha  eommiaaion  la  bereby  vaated  with  poi*^ 
er  and  Joriadtction  to  aap^riae  and  regalata 
•rerj  pbblie  service  corporation  In  the  state 
and  to  do  all  the  things,  whether  her^  apedfi- 
cally  desisnated  or  in  addition  thereto,  whldi 
are  necessary  and  convenient  in  th«  exerdae 
of  such  power  and  Jurisdiction." 

In  addition  to  tbe  powMs  and  dutlei  at  the 
Goipcffatlon  Commission  as  Indicated  In  the 
above  excerpts,  many  others  are  conferred 
oo  that  body  tj  chapter  11,  ttfle  9.  They 
may  order  hearings,  cither  on  their  own  mo- 
tion, or  upon  petition  by  Interested  parties. 
^They  may  onforce  the  production  of  docnmen- 
tary  erMenc^  attendance  of  wttnesBes,  may 
make  dedalons  and  wders,  and  inescrlbe 
pmalUes  for  their  disobedience  The  power 
of  tioe  Corporation  Commlsdon  to  rcQnire  thta 
very  appellant  to  douUe-track  Its  Washlng- 
ton  street  Une  has  been  recognised  and  enfor- 
ced by  tbe  hli^est  coort  of  the  land,  niflenlz 
Railway  Co.  v.  Oeaxy,  2S0  V.  B.  277,  36  Sup; 
Ct  46,0aL:Bd.  287. 

Viewing  the  above  provisions  of  the  statute 
and  the  Constitution  as  the  only  law  vf^m 
tbe  enbject,  it  would  seem  that  no  other  con- 
doaion  could  be  drawn  than  that  tbe  Cor- 
pora tl  on  Commission  was  vested  with  the 
power  to  make  tbe  oriet  of  JiUy  11*  1916, 
and  that  sncSi  order  was  ample  avt^borlty  tor 
tbe  abandcnmoit  of  that  portion  ot,  the  BrUl 
Une  of  whl<^  complaint  Is  made  tike  ap- 
pelleea. 

But  appellees  dte  ns  to  other  prorlslons 
of  the  OoDStitatlon  and  tbe  statute  which  they 
contend  control  the  propoeiti<m.  They  refer 
to  that  proTlslon  of  the  ConstUntlfm  found  in 
sectiott  8,  art.  15,  as  follows: 

"*  •  *  Provided,  that  Incorporated  dties 
and  towns  may  be  authorized  by  law  to  exerdae 
supervision  over  public  service  corporations  do- 
ing business  therein,  including  the  regulation 
of  rates  and  charges  to  be  made  and  coQeeted 
by  audi  corporationB.  •  •  •  ** 

It  will  be  observed  this  Is  an  exertion  to 
the  general  grant  of  power  and  control  of  the 
Corporation  Commission  over  public  service 
corporations,  and  that  It  may  be  exercised  by 
the  munldpelities  of  the  state  only  when  an- 
thorteed  by  law.  If  the  Legislature  has  enact- 
ed laws  conferring  power  of  supervision  over 
public  service  corporations  upon  the  munici- 
palities of  this  state,  It  would  follow  that  tbe 
Corporation  Commission  is  deprived  of  the 
power  and  can  no  longer  exercise  it  The 
case  of  Tuma  Gas,  Light  &  Water  Co.  v. 
City  of  Tuma,  20  Arls.  — ,  178  Pac.  26,  in- 
Tolved  the  question  ss  to  whether  the  dty  au- 
thorities could  fix  and  regulate  the  price  ot  the 
electric  light  company's  product,  or  whether 
that  was  oae  of  the  functions  of  the  Corpora- 
tion Commission,  and  we  there  announced  that 
the  Leglslatare  had  not  by  any  enactmoit  an* 


abled  the  city  to  perform  that  function.  Tbe 
case  of  the  State  v.  Tucson  Gas,  Electric  Light 
&  Power  Co.,  18  Ariz.  294,  138  Pac.  781,  Involv- 
ed tbe  question  as  to  whether  the  rate-Axlng 
power  of  a  public  utility  was  In  the  Corpora- 
tion Commlaslou  or  could  be  exercised  by  tbe 
Legislature.  The  ruling  In  that  case  was  that, 
so  far  as  rate  fixing  was  concerned,  the  Cor- 
poration Commission  possessed  the  paramount 
power,  but  that  the  Legislature  could,  under 
the  proviso  In  section  3  of  artide  16  of  the  Con- 
stitution, by  proper  legislation  confer  the  jn- 
risdlctlon  of  rate  fixing  upon  the  municipal  au- 
thorities and  thereby  derive  tbe  Corporation 
Commission  of  that  Jurisdiction.  Arixona 
Eastern  Railway  Co.  v.  State,  19  Ariz.  409, 171 
Pac.  906,  involved  the  question  as  to  whether 
an  act  of  the  Legislature  limiting  the  number 
of  cars  in  a  train  was  In  conflict  with  the  pow- 
ers conferred  by  the  Ccmstltutlou  upon  the 
Corporation  Commission,  as  found  In  section 
8,  art.  15,  of  the  Constitution;  the  railway 
company  «mtendlng  that  this  power  was  by 
tbe  Coostitutim  placed  exduslvely  with  the 
Corporation  Commission.  The  question  was 
determined  adversely  to  the  ctmtention  of  the 
railway  company  upon  the  broad  ground  that 
in  section  10,  the  same  article,  railways  are 
made  to  be  "subject  to  control  by  law,"  and 
that  while  the  Corporation  Commission  might 
have  exercised  the  power  to  r^ulate  tbe  num- 
ber of  cars  in  a  train.  Its  power  to  do  so  was 
permissive  and  not  exduslve  of  the  power 
ot  the  legislative  department 

None  of  these  cases,  although  they  are  re* 
ferred  to  by  oonns^  can  be  said  to  have  any 
direct  bearing  upon  the  pt^t  here  In  coa- 
troversy. 

tZ]  Appellees  rtiy  for  authority  to  sustain 
their  contention  tbat  the  Legislature  has  left 
the  iwwer  of  supervision  over  public  utilities 
within  its  bonndarles  to  the  city  of  Phcenlx 
upon  sectloo  2861  of  chapter  12.  title  9,  Civil 
Code  of  1918.  It  is  necessary  to  quote  para- 
graph 231(0.  in  part: 

"Every  public  service  corporation  organised 
or  authorised  under  the  laws  of  the  state  to 
do  any  transportation  or  transmission  boainess 
within  the  state,  or  any  person  or  association 
of  persons  engaged  in  transportation  or  trans- 
miBsion  business  within  the  state,  shall  have  the 
right  to  control  and  operate  lines  connecting 
any  points  within  the  state  and  to  connect  at 
the  state  boundary  with  like  lines;  provided, 
tbat  within  the  confines  of  municipal  corpora- 
tions the  uae  and  occupancy  of  streets,  alleys 
or  other  thoroughfares  shall  be  under  sudi 
rights  aa  may  be  acquired  by  franduaes  ac- 
cording to  law,  and  subject  to  control  and  reg-  . 
ulation  by  tha  muuidpal  authorities;  and,  pro- 
vided further,  that  tbe  use  of  highways,  roads 
and  thoroughfares,  except  state  highways,  by 
public  utilities  not  within  the  confines  of  any 
incorporated  dty  or  town,  shall  be  regulated 
by  the  board  of  snperviaors  of  tbe  county,  by 
license  or  franchise  for  eonstruc^g  and  oper- 
ating public  utilities  along,  over  and  ao^ws  the 
ssid  puUle  roads  and  bigbw^,  except  state 
highways,  and  ondar  such  restrictions  and  lim- 
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ItAtiona  ud  npon  mA  Urmm  w  mdi  boud  «f 
mperrlRors  may  pro  Tide,  and  sot  inconciBtent 
vith  law  or  tho  ordar  or  rulei  of  the  Oorpora- 
tion  CODunlMdoiL  *  *  **■ 

The  title  of  this  chapter  as  It  appears  in 
the  Code,  "Use  of  Roads  and  Streets,"  Is  stHne- 
what  deceptlre  and  misleadlnff  because  It  has 
no  right  to  be  there.  This  piece  of  legislation 
was  orlglDally  passed  as  chapter  61,  Laws  of 
1912,  and  bore  the  title  "Granting  Bights  of 
Way  to  Public  Service  Corporations  under 
Regulation  and  Control  of  County  Boards  of 
Supervisors."  This  title  should  have  been  car- 
ried forward  Into  the  Code.  The  substituted 
title  was  one  proposed  by  the  Code  commis- 
sioner, but  was  not  &iH)r0Ted  by  the  Legisla- 
ture nor  was  the  act  amended  or  revised. 
This  Information  Is  contained  in  the  preface 
to  the  Code,  and  our  search  of  the  bills  on  file 
in  the  office  of  the  secretary  of  state  verifies 
the  statement  that  chapter  61,  Laws  of  1912, 
was  In  no  way  amended  or  changed  by  the 
Legislature.  The  history  of  the  chapter  Is 
Important  In  this,  that  the  title  of  the  act 
has  everything,  or  at  least  very  much,  to  do 
with  the  context  that  follows.  The  title  of 
the  act  as  (Mrlglnally  passed  made  reference 
to  the  granting  of  rights  of  way  to  public 
service  corpoiatlcms  by  boards  of  supervisors 
over  highways  of  the  county  under  their  juris* 
diction,  and  the  legislation  thereunder  was 
limited  to  the  subject  contained  In  the  title, 
that  Is,  the  boards  were  empowered  to  grant 
such  rights  of  way  under  the  supervision  of 
the  Corporation  Commission,  excepting  In 
mnolclpal  corporations;  the  exception  being 
Intended  as  a  limitation  of  the  power  of  the 
board.  The  exception  contained  in  the  pro- 
viso evl4«itly  was  not  intended  as  affirmative 
legislation,  that  matter  not  being  germane  to 
the  title  of  the  act ;  but  was  inserted  so  that 
the  board  of  supervisors  could  not  claim  or  ex- 
erdae  a  power  always  recognized  as  existing 
In  the  municipality,  to  wit,  the  right  to  grant 
franchises  to. public  service  corporations  to 
use  and  occupy  its  streets,  alleys,  and  other 
thoroughfares,  and  to  control  and  regulate 
their  use  and  occupation.  The  provlsa  is  an 
exception  to  the  general  grant  of  power  con- 
ferred on  the  board,  and  nothing  more. 

"The  oCBce  of  a  provieo  generally  is  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generality,  or  to 
exclude  aome  possible  ground  of  misinterpreta- 
tion of  it,  as  extending  to  cases  not  intended 
by  the  Le^slature  to  be  brought  within  its  pur- 
view." Mhiia  T.  United  States,  15  Pet  445,  10 
L.  Ed.  m 

[3]  It  is  clear  that  this  proviso  was  not  In- 
serted for  the  purpose  of  conferring  power  np- 
on the  city  authorities  over  public  utilities, 
but  for  the  sole  purpose  of  limiting  the  power 
of  boards  of  snperrlsors  to  the  granting  of 
rights  of  way  over  public  highways  of  the 
county  outside  of  Incorporated  cities  and 
towns.  If  it  was  intraided  as  affirmative  legls. 
latlon  granting  general  powor  to  the  mnnict- 


pallty  to  regulate  and  control  public  service 
corpora  ti cms  operating  therein  in  the  use 
of  Its  streets,  It  was  not  pertinent  to  the  title 
of  the  act,  and  violative  of  sectlcm  13,  art. 
4,  of  the  ConstItutI<m,  which  provides  that— 

"Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  In  the  title." 

It  would  seem  that  befbre  the  court  would 
be  justified  in  holding  Hut  the  L^lslatnre 
had  transferred  the  power  of  Buperrlsloii  over 
public  utilities  to  the  municipal  authorities, 
as  it  la  provided  In  the  Cioiutltiitloii'tiie  Legis- 
lature may  d<^  we  itaonld  have  a  solemn  act 
of  the  Leglslatnre  to  ^t  ^Eisct,  properly  en- 
titled. 80  that  the  purpose  and  intentloQ 
woold  be  dear,  eridcnt,  and  mimlatakable. 
Here  we  are  asked  to  omflnn  that  power  in 
the  municipality  upcot  a  proviso  in  the  nature 
of  ao  exception  contained  In  an  act  avowedly 
authorizing  the  granting  ot  rl^ta  of  way  to 
public  snrvloe  corp<mitl<ms  under  r^olatlon 
and  control  of  county  boards  of  supervisors) 
with  a  title  that  nowhere  Indleatea  a  ptirpose 
In  the  L^lslature  to  pass  a  law  otntoemlng 
rights  of  way  ot  public  ntHitieB  In  Incorporat- 
ed dtles  and  towns. 

[4-1]  It  Is  now  law,  and  we  believe  It 
has  always  teea  in  this  Jurisdiction,  that  the 
rli^t  to  grant  franchises  to  pabUe  utilities 
to  occupy  the  streets  and  alleys  of  hioozporat* 
ed  fdtlea  and  towns  Is  vested  in  the  munici- 
pal authorlttes.  The  grant  of  the  ftancblse 
in  this  case  was  by  the  city  of  PhoBnlx.  We 
discover  no  purpose  la  the  Public  Service  Oor- 
poratlon  Act  to  change  or  modify  that  rule; 
the  right  to  entw  npon  and  occupy  the 
streets  by  a  public  ntfllty  b^g  Mmtrolled 
by  the  local  authorities.  It  Is  after  flie  pnblic 
utility  has  secured  its  rljhto  and  privileges 
and  frandilses,  trnflndlng  those  itf  occupying 
the  streets  and  alleys  of  a  munlidpalitsr,  that 
the  power  of  supervi8i<m  oyer  the  public  utili- 
ty by  the  Oorporatloit  Gommlsdon.  is  intend- 
ed to  be  operative  and  controlling.  The  sug* 
gestlon  by  the  appellees  that  subdivision  7 
of  paragraph  1897,  Civil  Code,  la  a  IlmitatiMi 
or  restraint  up<Hi  the  powers  of  Oie  Corpora- 
tion C<»nmission  cannot  be  so.  !nierein  It  la 
stated: 

**  •  •  •  and  also  to  regulate  [referring  to 
the  power  of  citiea]  the  erection  of  poles  and 
wires,  and  the  laying  of  street  railway  tracks, 
and  the  operaUng  of  street  railways  tn  and  up- 
on its  streets,  alleys,  public  grounds  and  pla- 
zas. ••  •" 

This  provision  is  found  in  paragraph  465, 
Revised  Statutes  1901,  long  before  we  had  a 
Corporation  Commission,  and  if  Its  terms 
were  In  fact  In  conflict  with  the  Constitution 
or  the  laws  thereunder  affecting  the  powers  of 
the  Corporation  Commi&Blon,  it  would  have  to 
give  way. 

We  conclude  that  the  appellant,  being  a 
public  service  corporation,  was  subject  to  the 
Jurisdiction,  owtrol,  and  regulation  of  the 
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Corporation  OommlsslcHi,  and  that  tbe  order 
of  July  11, 1910,  permitting  appellant  to  aban- 
dtm  Its  line  on  First  and  Fierce  streets  is 
within  the  letter  and  spirit  of  paragraph 
2312.  c.  U.  title  9.  in  Pbonlx  Railway  Co. 
r.  Oeuy  <D.  0.)  209  Fed.  691^  Mr.  Justice 
Morrow  found  .lu  said  paragraph  (2312) 
auttacnity  tor  the  Corporation  Commission  to 
base  an  order  directing  appellant  to  double* 
tra<^  its  West  Washlngtrai  street  Une,  and 
it  the  commission's  regulatory  powers  author- 
ize them  to  require  a  street  railway  ccnnpany. 
to  double-track  its  lines,  we  cannot  percelre 
any  good  reaaon  why  the  CommiaBlcm  could 
Dot,  If  the  public  necessity  and  cmirailence 
d^nanded  it,  require  of  a  street  railway  com- 
pany that  it  change  its  route  and,  it  neces- 
sary, abandon  some  portion  of  its  line.  This 
proceeding  Ignores  the  action  and  orders  of 
the  G(»i)oration  Commlsslott  In  that  regard. 

[7]  It  being  evident  that  the  commission 
had  jurisdiction  to  make  the  order,  the  de- 
dsim  was  oonclnslTe  as  against  collateral 
attack  as  here  attempted.  Faragrai^h  2341, 
Civil  Gpde.  It  follows  Oiat  the  court  emi 
in  sustaining  donurrers  to  appellant's  answer 
setting  up  the  orders  of  the  commission  as 
jusUflcathm  for  its  actl<m,  unless  the  other 
omtentloD  of  tbe  appdlees,  to  the  effect  ttiat 
the  franchise  contract  was  Inviolable  exc^t 
upon  the  mutual  consent  ct  the  immediate 
parties  thereto,  is  viAl  founded. 

It  must  be  bwne  in  mind  whatever  power 
the  titj  ot  PhiBolx  bad  to  grant  the  street 
railway  franchise  was  a  power  delegated  to 
It  by  the  state;  that  the  city,  in  and  of  itself, 
had  no  power  to  grant  the  franchise,  but  was 
acting  as  an  agen^  of  the  state.  The  use  and 
occupam^  of  streets  and  highways  of  tlie  state 
must  always  remain  subject  to  the  ctmtrol  of 
the  police  powers;  evea  the  state  may  not  abdi- 
cate the  control  <a  these  highways.  If  appel- 
lee's omtentlon  Is  ri^t,  a  street  railway  bav 
log  onoe  located,  under  a  llcoise  to  do  so,  a  line 
of  railway  upon  a  street,  could  hot  for  any  rea- 
son or  on  any  ground  be  required  to  change 
its  location  upon  the  street  cur  on  to  another 
street,  except  upon  its  consent.  In  other 
words,  the  government  would  have  released 
all  claim  to  regolate  or  control  tbe  use  of  its 
streets,  nils,  of  course,  Is  not  the  law. 

"The  state  in  tbe  exercise  of  its  police  pow- 
er,  in  the  regulating  control  which  it  has  over 
corporations  created  by  Its  authority,  may  «z- 


00.  T.  LOUMT  937 
P.) 

erciae  a  general  supervision  over  sach  corpo- 
ratloni.  It  may  prescribe  tbe  location  of  the 
tracks,  the  size  and  character  of  the  raUs,  the 
precautions  whii^  shall  be  taken  for  the  pro- 
tection of  the  public,  and  the  character  and 
atylft  of  bishvay  croesings;  and  no  one  haa 
ever  questioned  that  it  may  do  whatever  is 
necessary  and  proper  for  the  public  welfare  in 
the  control  and  regulation  of  the  franchises 
which  audi  corporations  have  obtained  by  atat- 
utory  authority."  American  Rapid  Telegraph 
Co.  V.  Hess,  125  N.  Y.  641,  26  N.  B.  91&.  13 
L.  B.  A.  454.  21  Am.  St.  Bep.  764;  12  B.  C. 
L.  p.  2UK  i  34. 

Whether  the  Corporation  Commlsslcm's  de- 
cision ordering  changes  In  the  plant  of  appel- 
lant, and  In  permitting  appellant  to  abandon 
the  portion  of  the  Brill  line  on  First  and 
Pierce  streets,  was  correct  or  not,  we  cannot 
ingnlre  into  or  determine  In  this  case.  The 
commission  had  Jurisdiction  of  the  subject- 
matter,  and  Its  decision,  whether  right  or 
wrong,  whether  supported  or  unsupported  by 
the  facts,  must  stand  until  set  aside  upon 
direct  appeal  to  the  courts.  The  commission 
being  authorized  by  the  Constitution  and  the 
laws  to  regulate,  control,  and  supervise  pub- 
lic utilities  of  the  stato,  and  to  that  enA  being 
vested  with  the  power  to  Institute  and  eater- 
tain  hearings  and  render  decisions  therein. 
Its  decisions  must  be  given  force  and  effect 
to  the  extent  expressed  In  the  statute.  Nei- 
ther public  utilities  nor  other  parties  to  pro- 
ceedings before  the  commission  may  Ignore 
the  commission's  decisions  and  proceed  to  in- 
voke the  powers  of  the  court  regardless 
thereof. 

Inasmuch  as  the  statute  (paragraph  2341> 
makes  the  final  orders  and  decisions  of  the 
commisBlon  conclusive  In  all  collateral  actions 
and  proceedings,  It  follows  that  the  order  or 
decision  of  July  11,  1916,  Is  conclusive  on 
all  persons,  whether  parties  thereto  or  not, 
except  when  attacked  or  brought  into  ques- 
tion in  a  direct  action  or  proceeding.  This 
not  being  such  an  action,  the  plea  to  the  Juris- 
diction of  the  court  Interposed  by  appellant 
should  hare  been  sustained  and  the  action 
dismissed. 

It  is  accordingly  ordered  that  the  Judgment 
be  reversed  and  the  cause  remanded,  with 
directions  that  the  complaint  be  dismissed. 

.  CUNNINCHAM.  G.  J.,  and  BAKER,  J.,  con- 
curring. 
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ARMXTAGB  r.  BBRNHEIH. 
(Supreme  Coart  ot  Idaho.    Dec  24,  1919.) 

1.  MBOHAKIOS'  LUINS  4s>10— SiaHT  TO  LlXlf 
FOB  lABOB  AND  UATBBIAUa  AND  OHABACTEB 
ARD  BXTSNT  OF  LAND  BTTBJXCT  THEBETO 
8TATKD. 

Comp.  8t  1919,  I  7339,  eooten  a  right  of 
Uen  for  labor  performed  or  materlalB  farnlBhed 
on  certain  improvements  or  stmctnrct,  and 
section  7S44  apedfies  the  character  and  atent 
of  land  snhject  to  ancb  lien. 

2.  Uboharzob'  Lum  «s9lO— Town  beib  is 

nSITBBB  A  "nXtrCTUBB"  HOB  JUT  '*IMPBOTE- 
KBirr"  WITBTN  not  LAHD  ACT. 

A  town  lite  is  neither  a  itmctare  nor  an 
Improrement  within  the  meaning  of  Ckmp.  St 
1010,  II  7330,  7344,  and  it  not  the  mibject  of  a 
lien  under  these  aectiona 

[Ed.  Note.— For  other  defitiitions,  see  Words 
and  Fhraaea,  First  and  Secwd  Series,  Improvo- 
ment;  Structure.] 

Appeal  from  District  Court,  Ada  Ooimtjr; 
Carl  A.  Davis,  Judge. 

ActloD  G.  D.  Armitage  to  torecloae  an 
alleged  labner's  lien  oo  the  Horseshoe 
Bend  Town  Site  In  Bolae  county,  conBolidat- 
ed  wltiL  an  action  by  i.  W.  Bozkhtim,  daim- 
iug  under  a  tax  deed  to  quiet  title  to  the 
same  lands.  Frcnn  a  Judgxoent  giving  Bon- 
helm  title  subject  to  Annltage^s  Uen  and 
BemheiiQ  appeals.   Modified  and  affirmed.  . 

Hawley  &  Hawley,  of  Boise,  for  appellant 
J.  B.  Eldridge,  E.  G.  Davis,  and  Floyd  O. 
Wlilte,  all  of  Boise,  for  respondent 

BUDGE,  J.  This  la  a  ccmsolidated  action, 
Involving  an  action  to  foreclose  an  allied 
laborer's  lien  by  respondent  Armitage  on  the 
Horseshoe  Bend  town  site  In  Boise  county, 
consisting  of  about  180  acres,  and  an  action, 
founded  upon  a  tax  deed,  to  quiet  title  to  the 
same  lands  in  appellant,  Bemheim. 

Other  Issues  were  involved  upoa  the  trial 
which  are  not  material  here,  the  court  hav- 
ing given  judgment  In  favor  of  Armitage, 
and  Bernhclm  being  the  only  party  who  has 
prosecuted  an  appeal 

The  Horseshoe  Bend  Company,  Limited, 
was  organized  as  a  corporation  October  2, 
■  1905,  and  Mardi  24,  1000,  It  executed  a  deed 
of  trust  to  the  Idaho  Trust  &  Savings  Bank, 
Limited,  hereinafter  called  the  trustee,  hy- 
potlieciiting  all  of  its  property  to  secure  200 
mortgage  bonds,  par  value  $500  each,  the 
deed  providing  that  in  case  of  default  In 
payment  of  Interest  the  holders  of  one-fifth 
of  the  bonds  issued  and  outstanding  might 
commence  proceedings  to  foreclose.  $73,000 
t>ar  value  of  the  bonds  were  sold,  Bemheim 
purchasing  117.000  thereof.  In  April,  1911, 
Bemhdm  demanded  that  the  trustee  com- 
mence foreclosure  proceedings,  and  the  ac- 


tloo  was  begun  In  Boise  county  on  November 
13  OiereBfter. 

In  the  meantlnie.  on  July  6, 1011,  the  lands 
Invc^Ted  In  this  appeal  were  sold  to  Boise 
oonnty  for  the  d«Ilnqnent  1010  taxes,  and  Oie 
tax  xertlflcate  was  sold  October  26,  1911,  to 
the  Boise  Basin  Bank,  wbidi  in  turn,  on 
August  10,  1913,  sold  it  to  Bemheim.  On 
August  13, 1013,  a  stlpulatifm  was  entered  in- 
to between  the  trustee  and  Qie  Horseshoe 
Bend  Company,  which  provided  t3iat  execu- 
tion would  be  waived,  and  warranty  deed 
be  made  by  tiie  Hinseataoe  Bead  Company  to 
the  B<^e  Title  ft  Trust  Company  and  placed 
in  escrow  with  the  trustee,  and  the  Horse- 
shoe Bend  Company  might  contbine  to  sell 
Its  prc^rty  In  a  spedfled  manner  for  the 
benefit  of  b<Hidholder8,  and  vpon  certificate 
of  de&ult  upon  the  piart  of  the  Hmseefaoe 
Bend  Company,  by  Qie  trustee  the  warranty 
deed  held  In  escrow  should  be  decllTered  to 
the  Boise  ntle  ft  Tmsf  Company,  and  held 
for  bondholders,  and  that  tiie  passing  of  the 
warranty  deed  should  be  considwed  as  satis- 
faction of  the  mortgage  or  deed  of  tnut  l%e 
deed  was  actually  made,  «ecnted,  and 
placed  In  escrow  on  August  12,  1013.  On 
August  30,  1013,  a  decree  of  foredosnre  was 
entered  and  excutlon  waived  by  the  forego- 
ing stlpulBtion. 

On  June  25,  1914,  Armitage  filed  notice  of 
his  claim  of  lien  with  the  recorder  of  Boise 
county,  and  on  July  1  thereafter  commenced 
his  action  to  foreclose  the  same.  On  July  ft. 
1914,  the  period  of  redemptltm  of  the  1010 
tax  certlflcate  expired.    On  September  14, 

1914,  the  warranty  deed  to  the  Boise  T^tle 
&  Trust  Company  was  recorded  In  Boise 
county.  In  December  thereafter  Ihe  decree 
of  foreclosure  was  recorded.  On  January  18, 

1915,  Bemheim  gave  notice  to  the  Horse- 
shoe Bend  Company  of  tax  delinquency  as  a 
basis  for  ai^lying  for  a  tax  deed,  which 
was  issued  on  January  29,  1015.  April  9 
thereafter  Bernhelm  commenced  bis  action 
to  quiet  title,  having  purchased  the  delin- 
quent tax  certificates  for  the  years  1011, 
1912,  and  1913,  and  paid  the  taxes  for  1014. 

The  claim  of  Uen  of  Armitage  upon  the 
platted  town  site  covers  a  period  from  Feb- 
ruary 5, 1906,  to  June  1, 1014,  for  labor  whlc* 
It  Is  alleged— 

"consisted  of  digging  irrigation  ditches  and 
improving  same  for  said  land,  building  fences 
upon  said  land,  laj^ng  out  plans  and  directins 
work  upon  said  property,  directing  surveys  to 
be  made  and  assisting  therein,  directing  the 
work  of  platting  town  sites  and  surveys  and  as- 
sisting in  said  work,  planning  and  directing  the 
sale  of  town  sitm  on  said  property,  and  all  in- 
cidental work  connected  therewith." 

With  respect  to  (his  daim  of  lien,  appel- 
lant urges  among  other  things  that  Armitage 
did  not  p^fonn  work  of  a  character  which 
entitled  him  to  the  lien  which  he  claims. 
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[1]  Respondent  seeks  to  bring  his  daim  of 
lien  wltbln  the  provisions  of  G.  8.  H  7839, 
7344,  and  R.  O.  I  6150,  the  material  parts  of 
whtdi,  BO  &r  as  this  diaenaaloii  la  omoNiied, 
ore  aa  (cdlows: 

"7339.  fiSlKB  RiffM  to  Erery  person 

performlngr  labor  npon,  or  fnrsiBbing  materials 
to  bo  used  in  tiie  construction,  alteration  or  re- 
pair of  an?  mining  claim,  buildinfr.  wliarf,  bridge, 
ditdi,  dike,  flume,  tunnel,  fence,  mecbineiTt  rail- 
road, wagon  road,  aqueduct  to  create  hydraulic 
power,  or  any  other  atructure,  or  who  performs 
labor  in  any  mine  or  mining  claim,  has  a  lien 
upon  the  eame  for  the  work  or  labor  done  or 
materials  furnished,  vbether  done  or  famished 
at  the  Instance  of  the  owner  of  the  building  or 
other  improvement  or  his  agent  ;•••*» 

"7844.  (6118)  Land  Bvbiect  to  Ltm.~The 
land  upon  which  any  building,  improvement  or 
structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and 
occupation  thereof  to  be  detennined  by  the 
court  on  rendering  judgment,  is  also  subject 
to  the  lien,  if,  at  the  commencement  of  the  work 
or  of  the  fomlshinf  of  the  material  toe  the 
same,  the  land  belonged  to  the  person  who 
caused  said  building,  improvement  or  atmctnre 
to  he  constmeted,  sltered  or  repaired,  but  if 
Boek  person  owns  less  than  a  fee^almple  estate 
in  8Dch  land,  then  only  his  Interest  diereln  la 
subject  to  such  lien." 

"6160.  This  title  establishes  the  law  of  this 
state,  respecting  the  subject  to  which  it  relates, 
and  its  provisions  and  all  proceedings  ander  it 
are  to  be  liberally  construed  with  a  view  to 
effect  their  object"  (B.  a  {  5lS0,  is  not  found 
in  the  Oompiled  Statutes  or  Oomplled  Iaws,  but 
is  embodied  in  the  sectmd  sentence  of  O.  8.  { 
9444.) 

It  la  urged  that  since  the  latter  section  pro- 
vides that  the  provisions  of  the  statutes  gov- 
erning liens  are  to  be  liberally  cwstrued  with 
a  view  to  effect  their  object,  the  words  "Im- 
provement" and  "structure,"  used  in  the  two 
preceding  sections,  should  be  construed  to  in- 
clude a  town  site,  or,  in  other  words,  that 
a  town  site  Is  either  a  structure  or  an  Im- 
provement within  the  meaning  of  the  fore- 
going sections. 

[2]  By  any  of  the  ordinary  canons  of  stat- 
utory cwisbvction,  it  cannot  be  said  that 
a  town  Ate  resembles  or  la  related  to  or  be- 
Icmgs  in  the  same  dass  with  the  speciflc 
structures  or  improv^nents  mentioned  In  eec- 
tlon  7339,  supra,  which  are — 

"any  mining  claim,  buUdlng,  wharf,  bridge^ 
ditch,  dike,  flnm^  tunnel,  fence,  maidiinery,  rail- 
road, wagon  load,  aqoeduet  to  create  bydiaiille 
power." 


.  BEBNHEIM 

P.) 

While  It  cannot  properly  be  claimed  that 
no  other  structores  or  Improvem^ts  than 
those  apedflcally  named  In  the  statute  could 
be  the  subject  of  a  lien,  since  the  statute  is 
to  be  liberally  construed  and  since  the  Legis- 
lature has  evidently  added  the  words  "or  any 
other  stmctare"  and  "or  other  improvement" 
for  the  purpose  of  extending  the  benefit  of 
the  statute  to  any  one  performing  labor  upon 
or  furnl^lng  mat^lals  to  be  used  In  the  con- 
struction thereof,  it  does  not  follow  that  the 
words  "structure"  and  "Improrement"  en- 
large the  scope  of  the  section  to  the  extent  of 
giving  a  blanket  lien  upon  the  whole  town 
site.  We  are  unable  to  see  any  similarity 
between  a  town  site  as  such  and  any  of  the 
things  specifled  In  the  statute  as  a  structure 
or  improvement,  and  therefore  hold  that  a 
town  Bite  Is  neither  a  structure  nor  an  im- 
provement within  the  meaning  ot  the  sections 
of  the  statute  above  quoted,  and  is  not  the 
subject  of  a  lien  tbereaoder. 

The  evidence  shows  that  all  of  the  labw 
performed  by  Armltace  was  of  a  desultory 
<Aaracter  at  best,  and  awalated  of  building 
and  belptng'  to  build  Wme  ditches  and  a  few 
fences,  doing  some  repair  work  on  a  few 
houses,  assisting  in  Bnrreytng  some  itf  the 
town  slte^  setting  end  resetting  a.fiew  ot  the 
stakes  Oiat  marked  certain  faoondarles  and 
measui^ents  included  In  the  survey,  and 
collecting  rents  on  some  of  the  houses. 

Although  some  ci  this  labor  was  doubtless 
of  a  Uenahle  character,  such  aa  building  the 
ditches  and  the  fences  and  repairing  the  hooa- 
es,  no  lien  is  claimed  by  Armltage  upon 
any  particular  lot  or  house  for  repairs,  nor 
upon  any  fence  or  ditch  buUt. 

Appellant  does  not  contest  that  part  of  the 
Judgment  giving  Armltage  a  lien  upon  the 
mines.  We  will  therefore  not  disturb  the 
Judgment  In  that  respect. 

For  the  reasons  above  given,  we  h<rid  that 
respondent  has  no  lien  upon  the  Horse^oe 
Bend  town  site.  The  cause  la  remanded,  with 
Instructions  to  modify  the  conclusions  of  law, 
decree,  and  Judgment  entered  to  conform  to 
the  views  herein  expressed,  and,  as  so  modi- 
fled,  the  Judgment  will  stand  affirmed.  Costs 
are  awarded  to  appellant 

MORGAN,  a  J.,  and  RICE,  J.,  concur. 

A  petition  for  rehearing  was  filed  on  behalf 
of  respondent  in  this  case.  A  rehearing  was 
granted,  and  the  court,  after  again  consider^ 
ing  the  arguments  presented,  adheres  to  Its 
original  decisiim. 
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PACIFIC  COAST  PIPE  GO.  T.  BLAINB 
OOnNTTIRIt.  CO.,  Ltntted,  et  aL  , 

(Supreme  Coart  of  Idaho.   Feb.  11,  1920.) 

1.  &btOHAKIOS*    UENS   «=>189  —  BmNT  OT 
UEM  FOB  UATBRIAL  OB  UBOB  IN  CORSTBUO- 

TioN  OF  Cabbt  Act  ibbioatiqn  stbtxil 
A  lien  for  material*  furnished,  or  labor  per- 
formed, in  the  conatruction  of  a  Carey  Act  (U. 
8.  Comp.  St.  I  4686)  irrigatioii  systemi  extends 
only  to  mch  rlf^t,  title,  and  interest  as  the 
Carey  Act  company,  at  the  Id  stance  of  which 
the  system  was  constructed,  bad  therein  at  the 
time  the  lien  attached. 

2.  HOBTOAaU  «S»1S1(8)— Libr  ON  JjrnB-AO- 
4UIBED  FBOnBTT  IS  SITBSEQUEHT  10  UENS 

FOB  UBOB  nf  Acqumna  FBOPBBarr. 
The  lien  of  a  oiortsage,  by  reference  there* 
In  to  property  to  be  acquired  by  the  mortgagor, 
is  subject  and  subsequent  to  liens,  if  duly  and 
properly  made  and  filed,  for  labor  performed 
and  materials  furnished  in  constmctinK  and  ao- 
quiring  such  property. 

8.  HEOnANICB*  UXHS  ^180— MoBTO AQES  ^ 

,  163(3)— ExixNT  or  liin  iob  hatbbxau  in 

CONffTBUOTION   OF   CABET   AOT  nBIGATION 
8T8TEM;    PBtOBITT  OF  BBCOBnm  HOBTOAOB 
ON  WBOU  STfflXH. 
One  performing  labor  on,  or  furnishing  ma- 
terials for,  the  construction  of  a  section  or 
branch  of  an  Irrigation  system,  may  hare  a  lien 
upon  that  portion  of  it  for  his  compensation; 
but,  if  he  elects  to  file  his  lien  upon  the  entire 
system,  be  thereby  makes  his  claims  subsequent 
and  anbject  to  a  prior  mortcage  thereon,  prop- 
«rly  recorded,  or  of  which  ha  had  notice,  with- 
in the  time  mentioned  la  Comp.  St  1919^  | 

Appeal  from  District  Coort,  Blaine  Gonn- 
ty;  James  K.  Bothwell,  Judge. 

Suit  to  foreclose  a  lien  for  material  by 
the  Pacific  Coast  Pipe  Company  against  the 
Blaine  County  Irrigation  Company,  Limited, 
consolidated  for  trial  In  the  district  court 
with  a  similar  suit  by  Warren  G.  SwendscQ 
against  the  same  defendant,  to  foreclose  a 
lien  for  labor  performed,  with  answer  and 
cross-complaint  by  the  Blaine  County  Invest- 
ment Company,  to  whom,  after  the  hearing, 
Swendsen  assigned  bis  claim.  Judgment  for 
the  Blaine  County  Investment  Company  ad- 
Judging  the  priorities  of  liens,  and  the  Pacific 
Coast  Pipe  Company  appeals.  Decree  amend- 
ed and  afSrmed. 

Coffin  &  Cof&u,  of  Pocntello,  for  appellant. 

P.  E.  Cavauey,  oS  Boise,  for  respondents. 

MORGAN,  C.  J.  Action  was  commenced 
by  appellant  to  foreclose  a  Hen  filed  in  Blaine 
county  on  August  5,  1912,  upon  the  entire  ir- 
rigation system  of  respondent  Blaine  Coun- 
ty Irrigation  Company,  Limited,  hereinafter 
called  the  irrigation  company,  for  money 
claimed  to  be  due  the  former  on  account  of 
materials  sold  by  it  to  the  latter  and  used  in 
the  ccoistructlon  of  a  pipe  line  which  forms  a 


part  of  the  ^stam.  Warren  O.  Swendsen 
commenced  action  to  foreclose  a  lien,  filed  in 
Custer  and  Lemhi  counties  on  August  10, 
1912,  iip<m  a  portlcm  of  tibe  irrigation  syst^ 
located  in  those  counties,  for  labor  performed 
and  assistance  rendered  by  him  in  construct- 
ing the  same.  Tltese  actitnis  were  consolidat- 
ed for  trial  in  the  district  court. 

Bespondent  Blaine  County  Investment 
Company,  hereinafter  called  the  investment 
company,  filed  an  answer  and  cross-complaint 
wherein  it  was  allied  that  tlie  Irrigation 
company  became  and  was  the  owner  of  the 
system  in  question  pursuant  to  what  is  known 
as  the  Carey  Act  of  Congress  (U.  S.  Comp. 
St  }  4685),  and  acts  amendatory  thereof  and 
the  laws  of  Idaho  relating  to  it ;  that  on  No- 
vember 1,  1910,  the  last-mentioned  corpora- 
tion executed  a  mortgage  in  favor  of  Central 
Savings  Trost  Company  and  David  Thornton, 
whereby  It  conveyed  to  them,  In  trust,  in  or- 
der to  secure  the  payment  of  a  bond  issue, 
all  its  property  comprising  Its  irrigation  sys- 
tem, situated  In  Blaine  and  Fremont  counties, 
together  with  all  extensions  thereof  for  the 
reclamation  of  lands  stisceptlble  to  Irrigatfon 
therefrom,  and  also  all  other  property  then 
owned  by  it  or  which  it  might  thereafter 
acquire ;  that  the  mor^ge  waa  recorded  in 
Fremont  and  Blaine  counties  on  December  20 
and  21,  1010;  that  it  waa  fweclosed;  and 
that  the  pnrt^aser  of  the  property  at  foreclo- 
sure sale  duly  assigned  and  conveyed  it  to  the 
investment  company.  These  allegations  ap- 
pear to  be  sustained  by  the  evidence. 

After  the  hearing  and  l>efore  Judgment, 
Swendsen  assigned  bis  claim  to  the  Invest- 
ment c(Hnpany.  It  was  adjudged  and  decreed 
that  the  latter,  as  assignee  of  the  former, 
have  and  recover  from  the  irrigation  c<»n- 
pany  the  snm  of  ^,095,  and  costs,  and  that 
the  lien  filed  by  him  be  and  it  was  adjudged 
to  be  a  lien  upon  the  property  therein  describ- 
ed, prior  and  superior  to  the  mortgage  and  to 
the  lieu  of  appellant;  that  by  virtue  of  the 
mortgage  the  Investment  company  have  a  Iten 
In  the  sum  of  $204,600,  and  costs,  upon  the 
property  covered  by  the  Swendsen  lien,  also 
upon  that  mentioned  and  described  in  the 
mortgage,  and  that  it  was  prior  and  superior 
to  the  lien  of  appellant;  that  appellant  have 
and  recover  of  and  from  the  irrigation  com- 
pany the  snm  of  $12,830,  and  costs,  and  that 
it  have  a  lien,  subsequent  and  snbject  to  the 
Swendsen  lien  and  that  of  the  mortgage,  up- 
on all  the  property  above  mentioned ;  that  the 
prc^rty  be  sold  and  the  proceeds  be  applied, 
first,  in  satisfaction  of  the  liens  ot  the  invest' 
ment  company,  and,  second,  in  satisfaction  of 
that  of  appellant 

Appellants  assign  as  error  the  t&ilure  of 
the  court  to  decree  that  the  right  to  divert 
150  second  feet  of  water  from  dry  creek, 
pursuant  to  permit  No.  8195,  waa  and  is  sub- 
ject to  each  and  all  of  the  liens.  There  seems 
to  be  no  controversy  upon  this  point  except 
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as  to  whether  £bat  right  Is  actually  Included 
In  the  decree  wherein  It  describes  the  prop- 
erty of  the  Irrigation  company,  generally. 
There  Is  no  reason  why  the  matter  sbonld  be 
left  In  doubt,  aud  the  trial  court  Is  directed 
to  amend  the  findings  of  fact,  condnstons  of 
law,  and  decree  bo  as  to  q^eclflcally  describe 
the  right  In  question. 

Tbo  remaining  assignments  of  error  call  In 
iiuestlon  the  action  of  the  court  In  decreeing 
the  Swendaen  il^  to  be  prior  and  superior  to 
the  others  and  the  lien  of  the  mortgage  to  be 
prior  and  superior  to  that  of  appellant. 

[1-3]  Appellant  con^ds  that  foredoeure 
cannot  be  had  on  the  i^yslcal  propertlee  of 
the  Irrigation  comjiany;  that,  this  being  a 
Carey  Act  system,  it  must  ultimately  be  turn- 
ed over  to  the  water  users  free  from  debt  for 
construction;  that  the  money  due  from  them, 
according  to  the  terms  of  their  contracts,  con- 
stitutes a  fund  to  which  all  lien  datmants 
must  look  for  the  aatlsfactlon  of  their  liens ; 
and  that  Its  right  to  moneys  to  be  paid  by  us- 
ers of  water  received  through  the  pipe  line 
Is  prior  to  that  of  respondent  acquired  by 
Tlrtue  of  the  mortgage. 

This  contention  cannot  be  maintained.  Ap- 
pellant's lien  la  not  on  moneys  to  be  derived 
from  the  sale  of  wat^r  rights,  but  Is  ou  such 
right,  title,  clalmi,  and  Interest  in  the  system 
as  the  Irrigation  company  had  at  the  time 
the  lien  attached.  Smith  v.  rarls-Keal  Const 
Co.,  Ltd.,  ar  Idaho,  407. 160  Pac.  26. 

The  pipe  line,  for  the  construction  of  which 
appellant  furnished  materials  '  and  upon 
which  Swendsen  performed  labor  and  render- 
ed assistance,  was  not  in  existence  at  the 
time  the  mortgage  was  executed,  and  it  and 
the  portion  of  the  system  in  Custer  and  Lem- 
hi counties  of  which  it  is  a  part  are  subject 
to  the  lien  thereof  only  by  reason  of  rofer- 
ence  therein  to  extensions  of  the  system  de- 
scribed and  to  property  which  the  mortgagor 
might  thereafter  acquire.  That  property  was 
acquired  by  virtue  of  the  materials  furnished 
and  labor  p^ormed  by  these  11^  claimants, 
and  the  lien  acquired  by  the  mortgagee,  by 
reference  In  the  mortgage  to  after-acquired 
property,  Is  subject  and  subsequent  to  their 
daims  if  duly  and  properly  made  and  filed 
against  that  portion  of  the  system.  18  R.  C. 
L.  p.  057,  $  06;  Bear  Lake  &  R.  Waterworks 
&  I.  Co.  T.  Garland,  17  Sup.  Ct  7, 164  U.  S.  1, 
41  L.  Ed.  327 ;  Jarvls  v.  State  Bank.  22  Colo. 
309,  45  Pac.  505,  66  Am.  St.  Itep.  129.  Such  a 
lien  was  filed  by  Swendsen  in  Custer  and 
Lemhi  counties  where  this  newly  constructed 
and  acquired  property  was  situated,  but 
wherein  the  mortgage  had  not  been  recorded. 
Creer  v.  Cache  Valley  Cunal  Co.,  4  Idaho, 
280,  3S  Pac.  653,  95  Am.  St  Itep.  03.  Appel- 
lant elected  to  file  its  lien  in  lilaine  county, 
where  the  mortgage  was  recorded,  against 
the  entire  system.  By  doing  so  It  brought  its 
daim  within  the  provisions  of  C.  S.  S  7345,  as 
follows: 
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"The  liens  provided  for  in  this  chapter  are 
preferred  to  any  lien,  mortgage  or  other  in- 
cumbrance, which  may  have  attached  subs^ 
qnent  to  the  time  when  the  building^  improve- 
ment or  stmcture  was  conunraiced,  work  done, 
or  materials  were  commenced  to  be  furnished; 
also  to  any  Um,  mortgage,  or  other  incum- 
brance of  which  the  lien  holder  bad  no  notice, 
and  which  was  unrecorded  at  the  time  the 
bnilding.  Improvement  or  structure  was  com- 
menced, work  done,  or  materials  were  com- 
menced to  be  fundihed." 

The  mortgage  on  the  system  being  prior  in 
point  of  time  to  the  lien  of  appellant,  and 
both  being  on  the  same  inoperty,  the  latter 
Is  subject  to  the  former. 

The  findings,  conduslons,  and  decree,  wbdn 
amended  as  above  indicated,  will  be  affirmed 
without  further  order.  Coata  are  awarded  to 
respondents. 

BICE  and  BUDOB^  JJ.,  concur. 


LABSBN  r.  BOBBBTS,  Sheriff  of  Ada  Comity. 


(Supreme  Court  of  Idaho.   Sept.  18,  ldl9i.  On 
Bebearing,  March  9,  1900.) 

1.  Chattei.  uobtoaqbb  ^»161— TJndeb  wbit- 
tbn  contaact  betwrh   pbzncipal  akd 

aURVTT  ON  NOI«,  BDBBIT  HELD  PBUCA  FACU 

EHTnuD  TO  PosasasioN  or  pbopebtt  pbnd- 

INO  THX  PBHTCIPAXi'S  PATHKIfT  OP  KOTX. 

Where  a  written  contract  provides  that  L. 
shall  sign  a  note  at  a  bank  as  surety  for  B., 
and  that  B.  shall  thereupon  bi^  certain  mate- 
rial In  the  name  of  and  for  the  sole  use  and 
benefit  of  L.,  and  that  upon  the  payment  of  the 
note  L.  agrees  to  deliver  and  sell  the  said  prop- 
erty to  a  third  party,  held  that,  under  tliis 
contract,  Ia  is  prima  fade  entitled  to  posses- 
sion of  the  property  pending  the  payment  of 
the  note  by  B. 

On  Rehearing. 

2.  Execution  ^=>6  —  Offices  lAVTiNa  on 

FBOFEarZ  OP  STBANOU  KC8T  SHOW  EXISI- 
EHCX  OF  A  TAIJD  UNPAID  JUDOICBNT, 

In  an  action  in  daim  and  delivery,  in  order 
that  an  officer  may  justify  his  possesrion  under 
an  execution  levied  upon  the  property  of  a 
stranger  to  such  actioU,  it  having  been  brought 
by  one  not  a  party  to  the  action  is  which  the 
execution  was  issued,  it  is  necessary  that  the 
officer  show  the  existence  of  a  valid  unpaid 
judgment  to  mj^rt  the  writ 

Appeal  from  District  Conr^  Ada  Coooty; 

diaries  P.  McCarthy,  Judge. 

Action  in  claim  and  delivery  by  Norman  J. 
Larsen,  administrator  of  Niels  C.  Larsen,  de- 
ceased, against  J.  M.  Roberts,  SberlH  of  Ada 
County,  State  of  Idaho.  Judgment  for  de- 
fendant, and  plalntllE  appeals.  Reversed. 
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P.  BL  Cavaney,  of  Boise,  tor  appellant 
J.  B.  Bldrldge  and  Givens  A  Barnes,  all  of 
Boise,  for  respondent. 

BICE,  J.  This  Is  an  action  In  claim  and 
delivery,  wher^  Niels  O.  Larsen,  appellant's 
Intestate,  songht  to  recover  possession  of  4S 
pieces  of  Iron  pipe  casing.  The  req^ondent, 
who  vas  sheriff  df  A6k  connty,  denied  that 
Larsen  was  the  owner  or  entitled  to  posses- 
sion of  the  property,  but  did  not  In  any  man- 
ner attempt  to  justify  his  own  possession. 
The  defendant  recovered  Judgment,  from 
which  tUis  app^l  was  taken. 

Under  the  Issues,  the  only  question  to  be 
determined  Is  whether  Larsen  made  out  a 
prima  facie  case  of  bis  rl^t  to  the  posses- 
sion of  the  property. 

To  sustain  bis  right  to  possession  of  the 
property,  Larsen  Introduced  In  evidence  a 
certain  written  agreement  between  one  A. 
W.  R.  Berr  and  himself.  This  agreement, 
after  reciting  that  Berr  was  president  of  the 
Boise  Natural  Hot  Water  Heating  Company, 
Limited,  a  corporattoa,  that  the  company  was 
desirous  of  procuring  financial  BUK>ort  to 
carry  on  its  work,  and  to  purchase  certain 
supplies,  Indudlng  the  casing  In  question, 
and  that  Berr  was  desirous  of  personally  ot>- 
llgatlng  Unwdf  In  order  tiiat  the  aaUl  m<Hiey 
mU^bt  be  forthcoming,  ocmtalned  the  follow- 
ing: 

"Said  first  party  [Berr]  agrees  to  boy  all  ma- 
terials, toola  and  casing,  at  Ontario,  Oregon, 
in  the  name  oC  said  party  of  the  second  part 
TLarsen],  and  for  his  sole  nse  and  benefit;  and 
that  apon  the  payment  of  said  fifteen  hundred 
dollar  note,  hereinafter  more  particularly  de- 
scribed, the  said  second  party  agrees  to  deliver 
and  sell  the  said  toola,  casings,  etc.,  hereinbe- 
fore mcQtioned,  to  the  said  Boise  Natural  Hot 
Water  Heating  Oompany,  Limited,  but  that  at 
all  times  during  the  continuance  of  this  con- 
tract the  said  prope^  shall  remain  In  the 
name  and  be  Uie  property  of  said  party  of  the 
secoud  part,  and  to  be  transferred  only  upon 
the  faitbful  pedtormance  of  the  coaditions  and 
covenants  herein  mentioned. 

"This  agreement  Is  intended  as  a  memoran- 
dum agreement  to  protect  the  Said  party  of 
the  second  part  for  signing  as  surety  a  certain 
note  with  A.  W.  R.  Berr,  for  a  period  of  one 
hundred  aud  twenty  (120)  days  from  date  here- 
of, for  the  anm  of  fifteen  hundred  dollars  ^1,- 
500.00).  to  the  Idaho  National  Bank." 

Pursuant  to  this  agreement,  Larsen  signed 
as  snrety  the  note  referred  to  In  the  contract, 
and  the  material.  Including  that  In  contro> 
versy  In  this  action,  was  purchased  In  the 
name  of  Larsen.  Ttie  record  shows  that 
Larsen  never  had  the  pru^erty  In  his  per- 
sonal possession,  but  It  seems  to  have  been 
shipped  to  Boise,  Idaho,  and  placed  In  pos- 
session of  the  corporation.  Larsen  subse- 
quently paid  the  debt  to  the  bank. 

[1]  Bespondent  contends  that  the  property 
was  transferred  to  Larsen  as  security  only 
and  therefore  the  tranaacUon  amounted  to 
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the  giving  of  a  mortgage.  G.  L.  (  3391  (C.  a 
i  6358).  Gbncedlng  this  to  be  true,  it  do«j 
not  necessarily  follow  that  Larsoi  was  mm 
entitled  to  possession  of  the  pn^rty.  A 
mortgage  transfers  no  title  to  the  propertj 
subject  to  the  Hen  (G.  U  |  8381  [O.  S.  f  6348])) 
but  may  provide  that  the  mortgagee  may  takd 
possession  of  the  mortgaged  property.  Flrsl 
NatL  Bank  v.  Steers.  0  Idahf)^  S19,  76  Pac! 
225,  108  Am.  St  Rep.  174. 

The  agreement  between  tlie  parties,  quoted 
above,  provides  that,  npon  the  payment  of  tbe 
$1,500  note,  Larsen  would  d^ver  and  seUl 
said  tools,  casing,  etc.,  to  the  corporation. 
Larsen  could  not  deliver  the  property  unless 
he  had  possession  prior  to  the  d^lvery.  TbSs 
provision  of  the  contract,  we  Oilnk,  recognizes 
Larsen's  right  to  the  possesslim  of  the  prop- 
erty pending  the  paymoit  of  the  note  by 
Berr. 

The  court  found  fliat  respondoit,  as  AberllT, 
levied  upon  tlw  property  Involved  In  this  suit 
under  and  pursuant  to  a  writ  of  execution 
Issued  out  ot  the  probate  court  ot  Ada  coun- 
ty. Thia  finding  Is  not  responsive  to  any 
issn^  and  therefore  cannot  be  made  the  basis 
for  a  Judgment 

The  Judgment  li  reversed.  Oosts  awarded 
to  app^ant. 

UOROAN,  a  jr.,  and  BUDGS,  J.,  ooncnr. 

On  Rehearing; 

BIOE,  ,  J.*  When  the  original  opinion  was 
written  in  this  case,  the  decision  In  Idaho 
nacer  Mining  Co.  v.  Green,  14  Idaho,  249,  93 
Pac  954,  escaped  the  court's  attention.  In 
that  case  it  was  held  that  under  a  general 
denial  the  d^endant  In  an  action  in  claim 
and  delivery  might  Introduce  any  evldoice 
which  traded  to  dispute  or  rebut  Hie  plain- 
tlETs  dalm  of  right  to  possesslcm;  also,  that 
a  spedflc  denial  of  all,  the  allegations  of  the 
axnplalnt  had  the  same  effect,  so  far  as  the 
Issues  were  concerned,  as  a  general  denial. 
We  have  no  intention  of  overruling  that  case, 
and  therefore  modify  our  opinion  and  hold 
that  the  sherUT  In  this  action  may  Justify 
his  possession  of  the  property  under  a  valid 
writ  See  G<HiiwalI  v.  Mix,  S  Idaho,  687,  84 
Pac.  893;  84  Cyc.  1406. 

We  are  of  the  opinion  that  the  evidence 
sustains  the  finding  of  the  trial  court  that 
the  conveyance  to  appellant's  intestate  in 
this  action  was  for  tbe  purpose  of  security, 
and  that  therefore  the  same  Is  a  mortgage 
under  the  provisions  of  O.  S.  i  6358.  The  in- 
stnunent  of  ccmveyance  not  ccmtalnlng  the 
atUdavlt  required  by  O.  S.  |  6375.  and  not 
being  recorded,  the  mortgage  was  void  as  to 
creditors  and  bona  fide  purdiasers,  In  the 
absence  of  possesion  by  the  mortgagee. 

[2]  Hie  question  rranalning,  therefore,  li 
whether  the  evidence  is  suilici^t  to  sustain 
the  finding  of  Justification  on  the  part  of 
the  sheriO. 
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The  sheriff  teatlfled  tbkt  be  held  tbe  prop- 
rty  under  an  elecutlon  Issaed  oat  of  the 
rebate  ooart  in  an  action  against  tbe  Bi^e 
fatural  Eot  Water  Heating  Company.  Ap- 
eUant's  Intestate  was  not  a  party  to  that 
ctlon.  As  against  appellant,  In  order  for 
he  sheriff  to  Justify  his  posseselon  by  virtue 
if  the  execution  levied  upon  the  property  of 
he  company,  it  is  necessary  that  be  show 
he  existence  of  a  valid  unpaid  Judgment  to 
lupport  the  writ  Old  Settlers*  Inv.  Co.  v. 
K'hlte,  1S8  CaL  236,  UO  Pac  922;  Blcfeer- 
ttaft  T.  Doub,  19  Cal.  109,  79  Am.  Dec.  201; 
Bldday  v.  Wltherspoon,  36  Mich.  368;  Wyatt 
r.  Freeman,  4  Colo.  14.  In  this  case  req;>ond- 
ent  did  not  introduce  the  record  of  the  Judg- 
ment upon  which  he  claims  execution  Issued. 
Ihe  attorney  for  the  Judgment  creditor  tes- 
tified that  Judgmoit  was  obtained  by  default 
The  proper  proof  of  tha  exlstoice  of  a  Judg- 
ment is  the  record,  or  a  certified  copy  there- 
of. We  express  no  opinion  as  to  whether  the 
testimony  of  tbe  attorney  was  competent  as 
proof  of  the  existence  of  the  Jui^ment;  but 
if  it  might  be  so  considered  It  would  be  la- 
snffident  in  this  case,  since  probate  courts  In 
cases  of  the  kind  under  consideration  are  of 
limited  and  Inferior  Jurisdiction  (Uewey  v. 
Schrelber  Implement  Co.,  12  Idaho,  280,  85 
Pac.  921),  and  proof  of  Jurisdiction  is  neces- 
sary to  establish  a  Judgment  in  noth  tourts. 
15  R.  G.  L.  p.  881,  8  359. 

Respondent  contends,  however,  that  appel- 
lant ia  estopped  to  deny  the  validity  of  the 
Jodgmoit  by  reason  of  an  affidavit  filed  with 
tbe  comidalnt  In  tiie  action,  and  by  reason  of 
a  stipulattcm  as  to  certain  facts  entered  into 
during  the  progress  of  the  triaL   TAe  affi- 
davit referred  to  was  not  stilmltted  in  evi- 
dence; Assuming  that  tbe  court  might  take 
Judicial  notice  of  its  coataits  <UoUenbadk  v. 
Scbnabel,  101  Cal.  S12,  3S  Pac.  87%),  stiU  we 
do  not  believe  tbls  affidavit  estops  appellant 
from  Questioning  Qie  validity  <jt  tbe  Judg- 
ment. Tbe  affidavit  states  that  upon  affiant's 
knowledge,  Information,  and  belief  tbe  prop- 
erty  was  hdd  by  tbe  respondent  by  reason  of 
a  certain  attadunent  Issued  out  of  tbe  probate 
court  of  Ada  county  in  a  cwtaia  actton,  and 
tiiat  in  the  action  a  writ  ct  attachment  was 
duly  issued  and  placed  in  tbe  hands  of  re* 
spwdent,  who  duly  levied  upon  the  property. 
But  uptKi  the  trial  of  tbe  case,  the  evidence  of 
the  sheriff  was  to  the  efl'ect  that  he  held  tbe 
property  under  a  writ  of  execution.  Since  a 
writ  oC  attadunent  may  be  duly  Issued  at 
any  time  after  issuance  of  summons,  and  be- 
fore the  service  of  process  iq>on  a  defendant, 
appellant's  statement  that  the  writ  of  attach- 
ment was  duly  Issued  is  not  an  admission 
that  a  valid  Judgm^t  was  thereafter  entered 
In  tiieactlfm. 
The  8tlpulati«i  of  tmcts  is  as  follows : 

"Hr.  Givens:  Now  wiU  you  stipulate,  Mr. 
Cavanty,  into  the  records,  that  all  the  pro* 


ceedlngs  up  to  tbe  ezecution  and  tiie  execution 
placefl  in  the  hands  of  the  sheriff,  for  execution, 
under  which  levy  was  made,  were  regolarT 

"Mr.  Cavaney:  If  they  were  regular— yes,  X 
will  admit'  they  are  regular,  if  you  will  stats 
those  judgments  were  regiilar  down  in  that 
court,  I  would  not  like  to  stipulate  on  that  ^ 
cause  I  have  questioned  those  judgments  that 
were  taken  down  in  the  probate  court.  So  far 
as  Mr.  Roberts  is  concerned,  I  am  willing  to 
stipulate  that  anything  he  did  was  regular. 

"Mr.  Givens:  In  so  far  as  the  property  that 
came  Into  his  bands  is  concerned,  It  was  regu- 
lar on  ita  face. 

"Mr.  Oavaney:  Yea,  I  will  admit  all  that." 

Ill©  above  stipulation  does  not  amount  to 
a  stipulation  that  a  valid  Judgment  was  en- 
tered In  the  case.  It  stipulates  nothing  more 
than  that  the  execution  was  regular  on  its 
face,  and  that  the  sheriff  proceeded  properly 
tbmundor.  This  is  not  sntttd^t 

"While  an  execution,  fair  on  Its  fttee.  is  saffi- 
dent  to  protect  an  officer  against  personal  re- 
eponBibOlty  in  serving  it,  yet  when  he  claims 
property  under  it  he  must  show  that  it  was 
warranted  by  a  judgment"  Cobbey  on  Replev- 
in, i  806:  Old  Settiers*  Inv.  Co.  v.  White,  su- 
pra; Oidday  v.  Witberspoon,  supra. 

Tbe  evidence  was  insuffldnit  to  estabUsh 
jostlfl cation  on  the  part  of  the  respondent, 
and  tbe  Judgment  must  bo  reversed,  wltb 
costs  to  appellant. 

MORGAN,  C.  J.,  Ctmburs. 
BUDGE,  J.,  sat  at  tbe  argumoit  on  r^Ma> 
Ing,  but  took  no  part  In  the  opinion  tberecn. 


MUCKLSl  V.  HILL. 
.  (Supreme  Court  of  Idaho.   Jan.  12,  1920.) 

1.  RxroBUATIOIT  or  IRBTBXnBNTS  4s>13(9— 

Pbopektt  nmNnoKAUT  ohittbo  oufnor 

BE  INCLUDED  OH  SUIT  TO  HirOBM. 
A  description  of  property  in  a  mortgage  can- 
not be  reformed  on  the  ground  of  mistake  when 
the  evidence  shows  that  the  property  sought  to 
be  included  by  reformation  was  purposely 
omitted. 

2.  MoBraAGES  4=»1S3— MoBtaAOB  or  build- 

INO  WITH  APPaBTBNANCES  OOVBBS  SIIB  NEO- 
ESBABT  TO   ITS  OONTCNIXNCB  AND  PBOFEB 

A  mortgage  of  a  building  with  the  appurte- 
nances covers  the  land  upon  which  the  building 
stands  and  which  is  necessary  to  Its' convenient 
and  proper  use. 

3.  Mines  and  uinebals  «=>54H,  New,  vol 
tIA   Key-No.   Series— Mobtqage  or  steav 

PUMPING  PLANT  AiTIXED  TO  MINING  GBOUND 
COVERS  LAND  NECESBABY  TO  ITS  CONVENIENT 
AND  PBOFEB  USE. 

A  mortgage  of  a  steam-actuated  pumping 
plant  permanently  located  upon  and  afiized  to 
mining  ground  falls  within  the  above  rule. 
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4.  AfPBAI.  AlfD   KBBOB  «Eol071(6>— FAXLTTIS 

TO  niTD  on  HATnxAi.  zwm  hkoimitars 

A  BKTEBUIh 

Failnra  to  find  the  facts  upon  all  of  the 
material  isauM  necesaitatea  a  nTonal  of  the 
eatue. 

Q.  JtroGUEHT  Whebb  coiCFLAiirr  al- 

leges CEBTAIN  SUU  TO  BE  BEASONABIX  AT- 
TOBNET  F£E  WHICH  Zfr  DENIED  BT  AHeWEB 
JUDOHENT  TBXBBFOB  WXIHOOT  XVXDKIVCB 
WAS  EBBOB. 

Wben  the  complaint  In  an.  action  to  fore> 
doae  a  mortgage  alleges  Uiat  &  certain  anm  Is 
a  reasonabla  atfeonuy  fto  and  this  tsust  la  denied 
in  the  answer,  and  no  eTidenee  is  introdnced  in 
support  ol  the  isano  thoa  raised,  it  is  error  to 
allow  an  attorney  fee. 

Ai^al  from  District  Court,  Idaho  Oonntr; 
Ed^  a  Steele,  Presiding  Judge. 

Action  by  James  Mndcle  against  Walter 
H.  Hill  and  otliraa  to  foredoae  a  mortgage. 
Judgment  for  plaintiff,  and  defendant  HIU 
appeals.   Remanded,  with  Instmctions. 

A.  S.  Hardy,  of  Gnrngerllle,  tot  aiipdlant 
Ctaaa.  Xi.  Mc£><niald  and  Bngene  A.  Oox, 
both  of  Lewlaton,  for  iwpondait 

BUI>GB,J.  On  August  81. 1910,  the  United 
Placer  Mines  Oompany,  a  corporatloa  of 
Oregon,  made,  executed,  and  delivered  to 
James  Modile  and'  Charles  Mnckle  its  prom- 
issory note  for  the  snm  of  $41,000,  secnred  by 
a  mortgage  of  the  same  date  between  the 
same  parties  upon  the  Gold  Center,  Ferry 
Bar,  the  Griswold.  and  the  Sqnaw  Bar  placer 
mining  claims,  situated  In  Idaho  county, 
"together  with  all  buildings  and  improve- 
ments thereon  and  espedally  one  steam- 
actuated  hydraulic  power  plant  situated  on 
the  Ferry  -Bar  claim  above  mentioned ;  to- 
gether with  the  t«iements,  hereditaments, 
and  ap[Hirtenances  thereto  belongliig  or  in 
any  ways  appertaining.   •   •   • " 

Some  time  thereafter  and  prior  to  the  in- 
stitution of  this  suit  the  United  Placer  Mines 
Company,  an  Idaho  corporation,  was  incoi> 
porated  as  a  reincorporation  of  the  Oregon 
company. 

On  the  3d  of  April,  1913,  a  judgment  was 
entered  In  the  district  court  of  Idaho  county 
in  favor  of  appellant  against  the  United  Plac- 
er Mines  Company  of  Oregon. 

This  action  was  comm«iced  by  James 
Muckle  and  Charles  Muckle  to  foreclose  their 
mortgage,  and  the  two  mining  companies 
and  appellant  were  made  defendants.  The 
mining  companies  defaulted.  In  the  amended 
complaint  it  is  alleged  that  a  porilon  of  the 
Katie  B  placer  mining  claim,  containing 
17.6  acres,  together  with  the  steam-actuated 
pumping  plant  and  buildings  situated  there- 
on, was  by  inadvertence  and  mistake  left 
off  the  description  of  the  real  property  mort- 
gaged and  Intended  by  all  the  parties  thereto 


to  be  mortgaged,  nils  allegation  la  doiied 
In  the  answer  to  the  amended  complaint  and 
also  in  the  croes-cnnplalnt  The  cause  was 
tried  by  the  court,  findings  of  fact  and  coo- 
cluslona  of  law  were  filed,  and  judgment 
entered  as  prayed  in  the  amended  complaint 
for  reformation  of  the  mortgage  and  the 
amount  of  the  note,  accrued  Intraes^  coats, 
and  $S,000  attorney  fees.  This  appeal  Is 
from  the  judgment. ' 

After  the  actl<m  was  oommenoed  Charles 
Mn<Ue  died  and  Ids  erecntors  as^giied  bis 
Interest  in  the  note  and  mortgage  to  respond- 
ent James  MucUe,  and  the  trial  court  upon 
applicatlm  made  an  order  sobstltutiiig  James 
Mu(^e  aa  the  sole  plaintiff  In  the  action.  Ap- 
pellant has  sought  to  predicate  error  upon  this 
proceeding.  Without  {tassing  upon  the  merits 
of  his  contenticm,  we  are  satisfied  that  this 
situation  presents  no  errm  of  wbldi  appel- 
lant may  comiriUiin,  since  It  In  no  way  affects 
whatever  rl^ts  be  may  have  under  his 
judgment,  upon  whidi  his  entire  cause  Is 
based. 

The  only  serions  QuestloDS  Involved  In  the 
errors  assigned  are  those  arising  onr  the 

refonnatloQ  of  tba  mortgagCi  flie  altowanoe 
of  the  $5,000  attoniey  fee,  and  the  fiOliue  ot 
the  trial  court  to  make  findings  <ki  aU  of  tiie 
material  issaes  raised  by  the  cross-complaint 

Appellant  urges  that  the  auctions  In  the 
amended  complaint  are  Insufflcient  upon  the 
question  of  refbrmatlon,  and  that  the  proof 
upon  this  point  Is  insufflcient  to  jnstuy  a 
finding  that  a  portion  of  the  Katie  B  daim. 
consisting  of  17.0  acres,  was  left  off  the  de- 
scription in  the  mori^age  by  mutual  mistake- 
or  that  It  was  intended  to  Include  It  therein. 

The  evidence  shows  the  mortgage  was 
drawn  by  the  attorneys  for  the  mortgagees, 
who  were  furnished  a  description  of  the 
pr<^erty  to  be  .included  therein  hy  one  Hart, 
who  was  secretary  of  the  United  Placer 
Mines  Company.  Hart  was  called  and  ex- 
amined as  a  'witness  on  behalf  of  respondent, 
Muc^e,  and  from  his  testimony  it  appears 
that  it  was  the  Intention  to  mortgage  the 
steam-actuated  plant  and  its  appurtenances; 
but  that  at  the  time  he  gave  the  description 
to  Muckle's  attorneys  he  thoug^it  the  plant 
was  to  be  located  on  the  Ferry  Bar  claim, 
which  corners  on  the  Katie  B  claim.  It  fur- 
ther clearly  appears  from  his  testimony  that 
the  United  Placer  Mines  Company  never  in- 
tended to  mortgage  the  Katie  B  claim  or  any 
part  thereof  as  such.  On  cross-examination 
Hart  testified: 

"Q.  In  yonr  deposition  at  Portland,  I  think 
about  this  17  acrea,  yoa  were  asked  thia  quea- 
tion:  'But  yoa  did  not  intend  to  mortgage  it  at 
this  time?  and  you  gave  this  answer,  did  you 
not:  'No;  because  I  could  not.  '  I  had  notUng 
to  mortgage.  The  tide  wasn't  vested  in  the 
company  nor  it  waan't  vested  in  Sharp  and 
King,  because  they  had  no  patent  to  U.  It  waa 
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only  by  locadoi  they  hdd.'  A.  I  stated  the 
aame  tbing  five  minatee  ago,  again. 

"Q.  That  answer  ia  conect,  ia  it?  A.  That 
answer  is  correct. 

"Q.  Ton  were  also  asked  this  qtiestlon  in  yoar 
depradtirai:  'Would  you  eay,  if  the  company  had 
any  equity  in  the  Katie  B,  which  I  am  not  stat- 
ing one  way  or  the  other,  state  if  there  was  any 
intention  then  to  mention  the  Katie  B  placer, 
or  any  part  of  the  Katie  B  idacer,  in  the  mort- 
gage, for  the  reasons  yoa  have  stated,'  and  yon 
answered:  There  was  no  intention  to  mention 
anything  about  the  Katie  B  at  the  time  this 
mortgage  was  taken  on  the  property  known  as 
the  United  Placer  Mines  property;  that  is, 
generally  speaking.  The  United  Placer  Mines 
Company  were  tiie  absolute  owners  of  all  prop- 
erty described  In  tibia  mmtg»g»,  by  holding  a 
goTonuuent  patent  to  it,  and  they  gave  a  Mort- 
gage to  Mndde  Bros,  for  the  amount  of  their 
indebtedness.'  Is  that  correct?  A.  That  is 
correct ;  I  answered  it  there,  and  I  will  answer 
it  now." 

The  claims  which  were  partlcnlarly  de- 
scribed in  the  mortgage  were  patented  claims. 
The  Katie  B  at  that  time  was  not  patented 
but  was  owned  as  a  possessory  claim  by  the 
United  Placer  Mines  Ccmipany,  which  had 
an  undivided  half  Interest,  and  Sharp  and 
King,  who  each  held  an  undivided  one-fourth 
interest  Pursuant  to  an  agreouent  between 
the  company  and  Sharp  and  King,  the  latter 
as  indivIdualB  patented  the  claim,  and  later 
in  1013  deeded  the  17.6  acres  here  in  contro- 
Tersy  to  the  company. 

[1-31  Without  pasting  upon  the  aufllclency 
of  the  allegations  In  the  complaint  to  Justify 
the  admis8l<m  of  proof  <]t  a  mutual  mistake, 
it  is  clear  to  us  that  the  <Knis^on  of  the 
Katie  B  claim  from  the  description  in  the 
mor^ge  was  not  due.  to  any  mistake,  but 
tliat  it  was  done  intentionally ;  but  respond- 
ent contends  that  In  the  absence  of  any  ref- 
ormation whatever  the  court  was  justified 
in  decreeing  the  foreclosure  (tf *the  m<H*tgage 
on  thia  power  plant  and  the  land  upon  which 
it  was  rituated,  regardless  of  the  misdescrip- 
tion of  the  land.  Tbe  rule  is  that  a  mortgage 
of  a  building  vflth.  the  appurtenances  covers 
the  land  upon  which  the  building  stands  and 
which  is  necessary  to  its  pn^er  use;  27  Cyc. 
1143;  SpariEB  Hess,  15  Cal,  188;  Dikeman 
T.  Taylor,  24  Conn.  219 ;  Maddox  t.  Goddard. 
15  Me.  218,  S3  Am.  Dec.  601 ;  Webster  t.  Pot- 
ter, 105  Mass.  414 ;  Snow  t.  Inhabitants  of 
Orleans,  126  Mass.  453 ;  Sharp  t.  Thompson, 
100  in.  447,  39  Am.  Bep.  61. 

In  Sparks  t.  Hess,  supra,  the  Supreme 
Court  of  California,  speaking  through  Field, 
G.  said: 

"The  true  doctrine  we  conceive  to  be  this: 
fniat  everything  essential  to  the  beneficial  nae 
and  enjoyment  of  the  property  designated  is, 
in  the  absence  of  language  indicating  a  differ- 
ent  intention  on  the  part  of  the  grantor,  to  be 
considered  as  pasdng  to  the  grantee ;  w,  as  ob- 
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served  by  Mr.  Justice  Story,  in  Whitney  t. 
Olney,  8  Mason.  280  [Fed.  Gas.  No.  17596], 
*the  good  faense  of  the  doctrine  •  •  •  Is  that, 
under  the  grant  of  a  thing,  whatever  is  parcel 
of  it,  or  of  the  essence  of  it,  or  necessary  to 
its  beneficial  use  or  enjoyment,  or  in  common 
intendment  is  Indnded  In  it,  passes  to  the  gran- 
tee.' In  that  case  Justice  Story  held  that  by 
the  devise  c€  a  mill  and  its  appurtenances,  not 
the  baihUnga  merdy,  bat  all  the  land  under  the 
mill  and  necessary  for  the  nse  of  it  and  com- 
monly used  with  it,  passed  to  the  devisees." 

The  evidoice  sbova  that  the  United  Placor 
Mines  Company  had  but  one  steaiiMietnated 
Idant  in  Idaho  and  that  It  was  located  on 
the  Katie  B  claim,  which  corners  on  the 
Ferry  Bar  dalm.  It  is  dear  that  under 
the  above  rule  die  mortgage  which  described 
the  plant  was  anfficioit  to  cover  the  land 
upon  wbidi  the  plant  stood  and  any  other 
adJoiniiM;  lands  Becessary  to  its  convenient 
and  proper  nae.  The  fact  that  the  company 
did  not  have  the  legal  title  to  this  land  at 
the  time  the  mortgage  was  given  Is  Imma- 
terial, for  the  Bubsequeot  acquisition  of  title 
by  the  mortgagor  would  Immediately  inure 
to  the  ben^t  of  the  mortgagee  by  operation 
of  law.  C,  S.  {  6361.  But  no  evidence  was 
introduced  tending  to  show  what  porti(m  of 
the  17.6  acres  in  controversy  is  necessary  to 
the  conveulent  and  proper  use  of  the  plant. 
In  view  of  the  fact  that  ai^ellant  is  relying 
upon  a  judgment  wUch,  so  far  as  the  record 
discloses,  is  a  first  lien  upon  all  the  lands  of 
the  company  in  Idaho  county  not  covered  by 
the  mortgage  die  point  is  a  very  material 
one. 

[4]  The  trial  court  having  failed  to  find 
the.  facts  upon  all  of  the  material  issue? 
raised  by  the  cross-complalut,  this  alone 
would  necessitate  a  reversal.  Sarret  v.  Hunt< 
er,  32  Idaho,  — ,  185  Pac  1072. 

[fi]  Upon  the  question  of  the  attorney  tee. 
It  need  only  be  said  that  the  amended  com- 
plaint alleged  that  $5,000  was  a  reasonable 
attorney  fee,  which  fact  was  denied  by  the 
answer,  and  no  evidence  was  adduced  at  the 
trial  la  support  o£  the  Issue  thus  raised.  The 
allowance  of  the  attorney  fee  under  such 
circumstances  was  clearly  error. 

Many  other  alleged  errors  have  been  urged, 
but  they  are  not  material  to  a  imver  dis- 
position of  the  cause. 

This  cause  Is  remanded,  with  instructions 
to  the  trial  court  to  take  evidoice  and  make 
findings  as  to  the  quantity  and  description 
of  land  in  the  E^tie  B  claim  necessary  to  the 
cravenlent  and  proper  use  of  the  pumping 
p^nt  mentioned  in  the  foregoing  opinion, 
and  as  to  the  amount  of  a  reasonable  attor- 
ney fee  for  the  foreclosure  of  the  mortgage. 
Costs  ore  awarded  to  appellant 

MORGAN,  G.  J.,  and  BICE,  3^  concur. 
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8T0RET  ft  FAWCETT  t.  NAMPA  ft  US- 

BIDIAN  IRR.  DIST. 

(Bapreme  Court  of  Idaho.   Fab.  12,  1920.) 

1.  iNTKBnn  «a»liB(D  — Wbkbx  Auomn  dct 

FOB  BIBTICIES  AlTD  1U3BBUL  HOT  AflOIBTAXN- 
ABU  IRTKBESr  HOT  AIXOWASLB  FBIOE  TO 

VEBDIOT  OB  DKCIBIOn  OF  COUBT. 
Id  an  action  to  recover  the  reasooable  Talnfl 
o(  Bervices  performed  and  materials  famlsbed, 
where  the  amount  due  ia  not  susceptible  of  as- 
certainment by  computation  or  by  reference  to 
ma^et  values,  Interest  will  not  be  sllowed 
prior  to  the  verdict  of  the  jury  or  decision  of 
the  court. 

2.  Trial  ®=»39T(4)— Judoueht  will  hot  bb 
bevkb81d  rob  waht  of  loweb  coubt's  find- 
ING tniLBSB  THXBB  WAS  BTIDBRCI  BBQUIB- 
IHO  ITHDina  COUHTBBTAHJHe  OTHBB  riHD- 

IHOS. 

A  judtment  wiU  not  ba  revetied  for  waot 
of  a  findlnc  by  the  lower  court,  anlass  it  ap- 
pears from  the  record  that  there  was  e^ence 
before  the  conrt  from  whidi  it  was  reviired 
to  make  a  fijiding  wUdi  would  couBterTaU  Its 
other  flodhigs. 

3.  WOBX  AND  LABOB  1^14(2)  —  BBrOBAX.  TO 
PAT  XHOIHKBB'8  ESnKATK  OR  OOHVTBUOTIOH 
OOHTBAOT  WHXN  DUK  EHTrTLCS  OTHBB  PABXT 

TO  ABAHDOH  AHD  SUB  OH  QUAHTUH  lCBBt7IC. 
Refusal  by  one  of  the  parties  to  a  construc- 
tion contract  to  pay  an  enclneer's  estimate 
when  due  under  the  contract  is  such  a  violation 
thereof  as  gives  the  other  party  k  right  to 
abandon  the  contract  and  sue  for  tiie  reasona- 
ble value  of  die  sorrieee  rendered  and  Duite- 
rials  famished. 

4.  Watebs  ahd  wateb  coubses  4=9224— Ib- 
bioatioh  di8tbict  is  "uunicifal  cobpoba- 
tioh";  "public  fbofebtt." 

An  irrigation  district  is  a  municipal  cor- 
poration  and  its  property  Is  pubUe  pn^erty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Uonict- 
pal  Corporation;  Public  Property.] 

&  Uechahics*  libhs  Lsxh  dobs  HOT 

ATTACH  TO  PUBLIC  PBOPEBTT  UHUES8  XX- 
PBE8SLT  PBOVIDED  BT  STATUTE. 

A  mechatdc's  lien  does  not  attach  to  public 
property  unless  expressly  provided  by  statute. 

6.  Hechahics*  libhs  «e»18— Statute  coh- 
btbued  as  hot  pbotidiha  fob  ubh  against 
pbopebtt  of  ibbiqatioh  dibtbiot. 

Comp.  St.  1019,  SS  7339,  7840,  and  7341, 
do  not  provide  for  a  mechanic's  lien  as  against 
the  property  of  any  municipal  corporation  oth- 
er than  a  county,  city,  town,  or  school  district, 
and  the  property  of  an  irrigation  district  is 
not  the  subject  of  a  mechanic's  lien  under  exist- 
ing statutes. 

Appeal  from  District  Court,  Ada  Ooonty; 
Charles  P.  McCarthy.  Judge. 

Action  by  Storey  &  Fawcett,  a  copartner- 
shlp  composed  of  Charles  Storey  and  Frank 
Fawcett,  against  the  Nampa  ft  Mwidian  Ir^ 


rigatkm  I>l8trlct,  to  foreclose  a  medianlc's 
ll«i.  Judgmmt  tor  lAalntur  decredns  a  fore- 
dosore^  and  bodi  putSes  appsBl.  Modified 
andafflnned.  . 

Hufh  B.  UtEOxof,  at  Bola^  for  appelant 
Marttn  ft  Martin,  of  Boise,  for  respondents. 

BtTDGB^  J.  nui  is  an  axiOon  to  forfldoae 
a  mechanic's  lien  against  the  property  of  the 
Nompa  ft  Meridian  IxrlgatUm  District  nie 
cotut,  after  making  and  flUns  its  flndlnga  of 
fact  and  cwclntfonB  of  law,  entered  judg- 
ment against  the  district  for  16^^40,  with 
Intwest  at  the  rate  of  T  p»  omt  pw  annum 
from  April  0,  191S,  the  date  of  making  the 
findings,  amoonUng  to  $171.62,  for  10.00  paid 
for  filing  and  recording  the  mechanics  lia, 
and  for  11,000  attorney's  fees  fw  the*  fore- 
closure thereof,  and  decreeing  the  foreclosure 
of  the  Uen. 

[1]  Both  parties  haye  appealed  from  the 
Judgment  The  only  question  Involved  on 
the  plalntUTs  appeal  la  whether  the  court 
erred  in  refusing  to  allow  Interest  on  the 
amonnt  found  to  be  doe  from  the  date  of  the 
rendition  of  the  service  and  the  famishing 
of  the  materials  and  prior  to  the  date  of  the 
decision.  This  court  has  hitherto  adhered 
to  the  mle  that  where  a  claim  Is  for  unliqui- 
dated damages,  the  amount  of  whldi  Is  not 
susceptible  of  ascertainment  by  cwiputation 
or  by  reference  to  market  valnes.  Interest 
will  not  be  allowed  prior  to  Judgment  Bar- 
rett V.  Norths  Pacific  Ry.  Co.,  29  Idaho, 
139,  167  Pac  1016;  Austin  v.  Brown  Bros. 
Co.,  SO  Idaho,  167.  164  Pac  OS ;  Graham  t. 
Brown  Bros.  Co.,  30  Idaho,  651,  168  Paa  9. 
While  the  point  does  not  seem  to  have  been 
material  in  the  above  cases,  the  circumstanc- 
es of  this  case  require  us  to  call  attention 
to  the  fact  that  the  true  date  from  which 
the  amount  found  due  draws  Interest  is  the 
date  of  the  vendition  of  the  verdict  of  the 
Jury  or  the  decision  of  the  court  C  S.  { 
7220. 

In  the  present  case  appellant  treating  the 
contract  of  employment  as  breached  aban- 
doned the  work  and  sued  for  the  reasonable 
value  of  the  services  rradered  and  the  ma- 
terials furnished.  Actions  to  recover  the 
reasonable  value  of  services  performed  and 
materials  furnished  In  cases  like  the  one 
at  b&T  have  been  properly  held  to  fall  with- 
in the  rule  above  referred  to.  Cox  v.  Mc- 
Laughlin, 76  Cal.  60,  18  Pac.  100,  9  Am. 
St  Kep.  164;  Meyer  v.  Buckley.  22  Cal.  App. 
96,  133  Pac  SIO;  American-Hawaiian  En- 
gineering &  Construction  Co.,  Ltd.,  v.  Butler 
et  al.,  17  CaL  App.  764,  121  Pac.  709;  Ma- 
comber  V.  Bigelow,  126  Cal.  9. 58  Pac.  312. 

The  appeal  by  the  district  presents  three 
questions:  (1)  Did  the  court  err  in  falling 
to  find  the  facts  on*  the  issues  raised  by  tbe 
affirmative  answer  and  the  crosMomplaint 
with  respect  to  the  allied  daim  by  tbe  dls- 
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trlct  for  llqnidAted  damages  claimed  to  arise 
by  reason  of  tlie  failure  of  re^ndents  to 
ocHnplete  the  work  by  a  given  time?  (2)  Did 
the  court  err  in  holding  that  respondents  bad 
a  right  to  abandon  the  contract  and  sue  for 
the  reasonable  value  of  the  services  per- 
formed and  materials  furnished?  and  (3)  Is 
t&e  property  of  an  Irrigation  district  subject 
to  a  mechanic's  lien  under  existing  statutes? 
.  [t]  As  to  the  first  question,  the  record  be- 
fore us  is  insnffldent  to  enable  the  court  to 
pasa  upon  its  merits;  for  while  It  Is  true 
that  findings  are  required  upon  all  material 
Issues  (Sarret  v.  Hunter,  32  Idaho,  — ,  185 
Pac.  10T2;  Mueklc  v.  Hill,  32  Idaho,  — , 
187  Pac  9tB),  a  Jndgmeot  will  not  be  reversed 
for  want  of  a  finding  unless  it  appears  that 
tbere  was  evidence  before  the  court  frnn 
which  It  was  required  to  make  a  finding 
which  would  countervail  its  other  findings 
(WlnsAow  T.  Gohransen,  SS  Cal.  450,  26  Pac. 
504;  Sogers  t.  Duff,  97  Cal.  66,  81  Pac.  836; 
BUss  T.  Sneath.  119  OaL  S26,  61  Pac.  848; 
Caipenter  t.  BaUey,  127  GaL  682,  60  Pac. 
1«2;  People  t.  McOne.  ISO  Gal.  180.  88  Pac. 
890;  Terry  Sootbwestem  BoUdlDg  Go. 
[OhL]  18S  Pa&  212). 

The  only  record  before  us  Is  the  Judgment 
nAl.  a%e  erUleace  la  not  b^ore  us,  nor 
has  any  bill  of  enseptifms  presented 
preserving  the  point  It  must  be  regarded 
as  settled  law  in  this  state,  under  existing 
statutes,  that  where  upon  appeal  from  a 
judgment  the  record  brought  to  this  court 
contains  neither  a  transcript  of  the  proceed- 
ings had  upon  the  trial' nor  a  bill  of  excep- 
tions, nothing  belongs  to  the  record  except 
the  judgment  roll,  and  no  question  outside 
of  the  record  can  be  considered  by  the  court. 
Williams  V.  Boise  Basin  Mining,  etc.,  Co., 
11  Idaho,  233,  81  Pac  646;  BeU  v.  Stadler, 
31  Idaho,  568,  174  Pac.  129;  Bumpas  v. 
Moore,  81  Idaho,  666, 175  Pac  ^9 ;  Minneap- 
olis Threshing  Machine  Ga  t.  Petmon,  31 
Idaho.  746. 176  Pac.  »». 

As  to  tiie  second  point,  it  is  contended 
by  appellant  that  the  judgment  Is  not 
sustained  by  findings  3,  4,  and  6,  and  is  con- 
trary to  law.  These  findings  are,  in  sub- 
stance and  so  far  as  material  to  the  point  un- 
der dtscuBslon«  that  respondents  began  work 
under  their  contract  with  appellant  about 
March  1,  1910,  and  continued  to  furnish  ma- 
terial and  labor  thereunder  until  and  includ- 
ing January  8,  1911 ;  that  the  contract  pro- 
vided that  the  engineer's  estimates  should  be 
made  on  the  1st  and  16th  of  each  month  dur- 
ing the  progress  of  the  work  and  that  pay- 
ments  should  be  made  within  15  days  after 
each  estimate;  that  the  estimate  for  the  16th 
of  December  was  not  made  until  on  or  about 
December  31,  1910;  that  appellant  wrong- 
fully  failed  and  refused  to  pay  the  amount 
due  lespmidents  under  this  estimate ;  and  that 
thereupon  reqwndents  quit  work  under  the 
contract  and  bad  a  right  so  to  do. 


At^ellant  Contends  that  notwithstanding 
the  latter  estimate  was  not  made  until  De- 
cember 81,  1910,  it  had  15  days  Uiereafter 
within  which  to  make  the  payment  therefor. 

In  the  absence  of  any  contentloD  or  show- 
ing that  respondents  had  waived  the  mak- 
ing of  the  estimate  on  the  date  specified  in 
the  contract,  viz.,  December  16,  1910,  appel- 
lant's contention,  is  obviously  untsound.  To 
hold  otherwise  would  be  to  enaMe  appellant 
to  postpone  payment  indefinltdy  without  be- 
ing in  default  by  merely  falling  to  make 
the  estimate  at  the  time  specified  in  the  con- 
tract Not  only  Is  there  no  contention  that 
the  making  of  the  estimate  upon  the  date 
specified  In  the  contract  was  waived,  but  the 
record  before  us  Is  affirmatively  to  the  con- 
trary :  the  complaint  alleging: 

"That  the  plaintiffs  requested  that  said  es- 
timate for  December  16.  1910,  b«  made,  and 
that  they  be  paid  the  amonnt  due  them  thereon, 
but  defendant  failed  and  refused  to  make  or 
canse  said  estimate  to  be  made,  and  failed  and 
refused  to  pay  the  i^aintiffs  for  the  work  so 
done  and  the  material  ao  furnished." 

[3]  The  general  rule  is  that  the  refusal 
to  pay  an  estimate  when  due  Is  such  a  vio- 
lation of  the  contract  as  gives  the  other  party 
a  right  to  abandon  it  and  sue  for  the  reason- 
able value  of  the  services  rendered  and  ma- 
terials furnished.  Richmond  Dredging  Co. 
V.  Atchison,  T.  &  S.  F.  B.  Co.,  31  Cal.  App. 
309,  160  Pac.  862,  and  cases  therein  cited. 
Upon  the  record  before  us  we  are  unable  to 
say  that  the  point  In  di^mte  does  not  fall 
within  the  foregoing  rule. 

[4-6]  The  third  question  presented,  viz.. 
Is  the  property  of  an  irrigation  district  sub- 
ject to  a  mechanic's  lien  under  existing  stat- 
utes? arises  because  the  Judgment  of  the 
court  has  subjected  the  property  of  the  dis- 
trict to  respondents'  claim  of  lien,  and  has 
allowed  respondents  a  ?1,000  attorney  fee, 
and  $9.60  costs  for  filing  and  recording  the 
lien  which  could  have  been  allowed  only  up- 
on the  theory  that  the  property  was  llenable. 

It  is  contended  by  appellant  that  since  an 
irrigation  district  is  a  mimlclpal  coiporatlon 
(Gem  Irrigation  District  v.  Van  Dusen,  31 
Idaho,  779,  176  Pac.  887,  and  cases  therein 
cited),  Its  property  is  public  property  and 
not  the  subject  of  a  mectaanl<^8  Uen  under 
our  statutes. 

The  statutory  provisions  involved  are  O.  S. 
S  7339,  containing  the  general  provision  with 
respect  to  mechanics*  and  materialmen's 
liens,  and  C.  S.  S  7340,  which  provides  for  a 
lien  for  labor  performed  or  materials  fur- 
nished to  be  used  In  the  construction,  altera- 
tion, or  repair  of  any  building,  machinery^ 
or  other  structure  for  any  county,  dty,  town, 
or  school  district 

The  general  rule,  supported  not  only  by 
reason  but  by  the  overwhelming  weight  of  au- 
thority, Is  that  a  mechanic's  lien  does  not  at- 
tacih  to  public  peofierty  unless  n^vssly  pro- 
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Tided  by  Btatate,  since  sudh  lien  would  be 
contrary  to  public  policy  and  also  incapable 
of  en(oTcem«it  First  National  Bank  t.  Ual- 
heur  Goanty.  30  Or.  420,  45  Pac.  781,  35  L.  B. 
A.  141  and  note;  National  Ftr^rooflng  Go. 
T.  Town  of  Hnntlngton,  81  Conn.  682,  71  AtL 
911,  20  li.  R.  A.  CN.  S.)  261  and  note,  129 
Am.  St.  Rep.  228;  Hnt^Oilnson  t.  Kmeger,  34 
Okl.  23,  124  Pac.  601,  41  ;U  B.  A.  (N.  S.) 
315  and  note,  Ann.  Cas.  1914G,  98,  and  note ; 
27  Oyc.  25;  18  K.  C.  U  881. 

Respondent  Insists,  howerer,  that  since  O. 
S.  S  7340,  has  made  an  exception  to  the  role 
In  the  case  of  a  county,  city,  town,  or  school 
district,  the  rule  should  be  relaxed  to  In- 
clude other  municipal  ctxporations,  but,  In- 
asmuch as  the  latter  section  does  not  express- 
ly provide  for  a  lien  npon  the  property  of  any 
municipal  corporation  except  those  specified, 
we  are  of  the  opinion  that  the  rule  above 
stated  and  so  strongly  supported  by  autbori- 
ty  iHrev«itB  the  extension  of  tbe  qpeclflc  terms 
of  the  statute  by  judicial  construction. 

But  re^iondent  further  contends  tbat  O.  S. 
S  '^41,  requiring;  contractOTS  to  give  a  tttrnd 
for  the  protection  of  those  fumtebing  labor 
or  material  upon  state  or  muntc4>al  work, 
wbile  it  protects  those  fnmldiing  labor  and 
material,  afTords  no  protection  to  Qie  oontraC' 
tor  other  ttian  tbe  gnieral  .lien,  and  r^W> 
ring  to  all  (tf  the  fbregtdng  sections  in  ques- 
tion says: 

"From  the  above  it  seems  evident  that  the 
Legislature  intended  that  every  person  who  fur- 
nished labor  or  material  fn  the  construction, 
alteration,  or  repair  of  every  kind  of  property 
should  be  protected  by  a  lien  on  the  property 
so  constructed,  altered,  or  repaired.*' 

This  court  has  held  that  the  remedy  pro- 
vided by  O.  S.  I  7341,  is  merely  cumulative 
to  that  provided  by  0.  8.  {  7340.  Chamber- 
lain V.  City  of  Lewlston,  23  Idaho,  164,  129 
Pac.  1068.  The  latter  decision,  however,  goes 
further,  and  holds  that  the  remedies  provided 
by  C.  S.  S  7340,  are  not  affected  In  any  way 
by  the  remedy  provided  by  O.  S.  {  7341.  The 
provisl<m  of  the  section  requiring  a  btmd  to 
secure  those  who  perform  labor  or  furnish 
materials  upon  municipal  construction  work 
does  not  necessarily  Imply  that  a  Hen  for 
such  items  exists,  nor  does  the  statute  ex- 
pressly extend  the  lien  provided  by  the  pre- 
ceding section  to  the  property  of  any  other 
municipal  corjwratioii.  In  the  absence  of 
wblch  statutes  similar  to  O.  S.  {  7341  have 
been  universally  held  to  furnish  a  remedy 
In  ileu  of  a  lien  and  have  been  construed  to 
be  a  substitute  for  the  ordinary  mechanic's 
Hen  applicable  to  private  work.  Knight  & 
Jlllson  Co.  V.  Castle  et  al.,  172  ^id.  97,  87  N. 
E.  976.  27  U  R.  A  (N.  S.)  573,  note  579,  subd. 
5;  United  Statos,  Use  of  Vermont  Marble 
Co.,  V.  Burgdorf,  13  App.  D.  0.  506 ;  United 
States,  Use  of  Hill,  v.  American  Surety  Co., 
200  U.  S.  197,  26  Sup.  Ct  168,  60  I*  Ed.  437 ; 


Title  Guaranty  ft  Trust  Ool  t.  Crane  Ox, 
81  Sup.  Ot  140,  219  a.  8.  24,  65  L.  Ed.  72; 
Equitable  Surety  Co.  t.  United  States,  Use 
of  McUiUan,  234  U.  S.  448,  34  Snp.  Gt  808, 
58  L.  Ed.  13»4;  lUlnols  Surety  Co.  v.  JTobn 
Davis  CO.,  244  U.  S.  376,  8T  Sup.  Ct  «U,  «L 
Lu  Ed.  1206;  taev^nd  Metal  Roofing  ft  G- 
Go.  V.  Gamrd,  88  Ohio  St  185,  IM  N.  IB.  8; 
L  B.  A.  laiSA,  768,  Ann.  Gas.  lAlflA,  745; 
United  States  t.  nUnoiB  Surety  C<k.  226  Ped. 
663.  141  a  a  A.  400;  Natlenal  Surety  Oa 
T.  United  States,  228  Fed.  077.  1.48  a  G 
A.  98^  I*.  &  A.  iei7A,  886;  Cnlted  States  t. 
Brent  (D.  a)  236  Fed.  771;  UnUed  States 
T.  Lowrance  (D.  a)  2S6  ired.  1006:  United 
States  T.  HoDtgomecy  bating  ft  VenHlat 
Ing  Go.,  2BB  Fed.  683.  167  a  a  A.  SBl 

Our  oondUiAtm  Is  that  no  medumk^s  lien 
has  beoi  ezpiesdr  provided  aa  agataist  the 
profierty  of  any  municipal  oorpcnratlim  athee 
than  a  county,  dty,  tomi,  or  sdi^ot  district, 
and  that  the  property  of  an  irrigation  district 
la  not  the  subject  oC  a  mediaBlif  s  Uen  under 
existing  statntee. 

Tfcat  portion  of  the  Judgment  giving  a  lien 
upon  the  property  of  the  district,  decreeing 
Its  foredoeure^  and  awarding  fiM>00  attorn^ 
fees  and  99.00  coat  of  filing  and  recording  the 
lien,  le  anneons.  The  Judgment  should  be 
modified,  aooordln^,  as  ol  the  date  of  its 
original  «itry",  and  as  so  modified  will  stand 
affirmed.  Obsta  are  awarded  in  favor  of  the 
district  Oa  both  appeals. 

MOBGAN,  O.  J.,  and  BIGB,  X,  oonenr. 


MILI/ER  T.  PROUT  et  aL 
(Supreme  Coort  of  Idaho.   Feb.  26,  1920.) 

1.  JUDGHEKT  4=9342(1)— AFPUOATIOIT  n)B  HK- 
UCT  FBOlC  A  JUDOVKUT  TAKXir  TBBOnaH 
HlffTASB  OB  BXCUSAALB  nOIXCT  MAT  BB 
UADB  WITHIIT  BIX  HOItTHS  AITEB  TEBIC. 

Comp.  St.  1918.  I  6726,  prpvlding  for  re- 
lief from  judgments  taken  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect  of  a 
party,  confers  authority  upon  the  district  court 
to  grant  tbe  relief  therein  contemplated  if  a 
proper  applicatioQ  ie  made  witldn  six  months 
after  the  adjournment  of  the  term  In  which  the 
judgment  is  entered. 

2.  Affbai,  and  erbob  ^=>439— DntECT  appbai. 

DOES  NOT  DIVBST  TBIAt.  COUBT  OF  JUBISDIC- 

TioN  or  iconoN  tob  bbukt  ntosi  jttdoicent 

TAKBN  BT  KIBTAEK. 

A  direct  appeal  from  tba  Judgment  does  not 
divest  the  trial  court  of  jarisdlcOon  to  enters 
tain  a  proper  motion  under  Oomp.  St  1818,  f 
6726,  and  to  grant  tbe  relief  tbereln  andkoriied. 

3.  JUDaVENT  «S»SS8— BZOBT  TO  BBUBr  FBOK 
JUDGHERT  TAKBH  THBOUOH  m™**"  OB  KX- 
CUSABLB  nBGLBOT  EXISTS  OONCCTSBnTLT 
WITH  BXQHT  OW  AFFKAIk 

This  statute  provides  an  independent  pro- 
ceeding which  exists  concurrently  with  the  ri^t 
of  appeal  from  the  judgment 
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4.  Appiai.  and  kbbok  «s>346(1)— Ordsb  on 
application  poe  bbukf  ixoic  judoicbnt 
taken  thbouoh  mibtaek  d0k8  not  extend 

TlilB  FOE  APPEAI.  IBOll  JUDOUSNT. 

An  ord«r  made  pursuant  to  such  a  proceed- 
ing does  not  operate  to  extend  the  time  for  ap- 
peal from  the  judgment 

6.  JODOHENT  «S»338— PAETT  DESIBINQ  BELIEF 

VBOU  judguent  taken  bt  uistaek  and  as 

APPEAI.  THEBEFBOM  SHOULD  APPEAL  AND 
APPLY  TO  TBIAL  COUBT  FOB  BELIEF. 

A  party  desiring  both  for&s  of  relief  should 
appeal  from  the  judgment  and  apply  to  the  trial 
court  for  relief  tmder  this  section  aotwithstand- 
Ing  such  appeaL 

Appeal  tnm  Dlatrlct  Goort,  Ada  Oonnty; 
Gharlea  P.  HcCarthy,  Jndsa 

Action  by  Lee  Charles  Miller  against  Frank 
N.  Prout  and  Ida  N.  Front,  one  Faull,  and 
others,  to  adjudicate  water  right  priorities. 
Prom  a  Jndgraent  for  plaintiff  and  for  de- 
fendant Fanll  against  them,  defendants 
Frank  N.  Prout  and  Ida  N.  Proat  appeaL 
Appeal  diamlssed. 

Earl  Faine,  Qt  Bolae,  A»  appellanta. 
Bogh  B.  McBlroar,  of  Bdscb  for  reapondoit 

BUDOB.  J.  A  moaim  has  been  nUide  to 
dlsnds  this  appeal  on  On  gnmnd  that  It  waa 
not  teken  In  time.  ■  Judgment  wu  oatoed 
Jnly  17,  lftl7,  decreeing  certain  priorttlea  to 
respoDdent  as  against  all  of  the  defendants, 
and  certain  prlorltieB  to  the  tefiendants 
ninU  as  against  the  remaining  detwdants, 
among  them  being  these  appellanta;  On 
April  15,  1918,  on  motim  of  ai^ieDanta  and 
other  defendants,  the  court  made  an  order 
purporting  to  vacate  a  portion  of  the  original 
judgment  by  eliminating  the  prUnrltlea  de- 
creed to  the  defendants  Faull,  and  leaving  It 
In  other  respects  in  fall  fwce  and  efltect  The 
motion  pnranant  to  which  the  f(»egolng  order 
was  made  was  based  upon  the  ground  that 
the  portion  of  the  judgment  In  farw  of  the 
Faulls  bad  been  taken  against  the  moving 
parties  through  their  mistake.  Inadvertence, 
surprise,  or  excusable  neglect,  and  was  sup- 
ported by  atfldavlts  to  the  effect  that  an 
agreement  had  been  entered  Into  between  all 
of  the  codefendants  that  they  would  litigate  In 
the  action  the  priorities  only  as  between  the 
various  defendants  on  the  one  hand  and  the 
respondent  on  the  other.  The  notice  of  ap- 
peal was  filed  July  9,  191S.  The  only  point 
involved  is  whether  the  time  within  which 
a[^>ellants  must  aj^al  begins  to  mn  from 
the  date  of  the  rendition  of  the  original  judg- 
ment on  July  17,  1917,  or  the  date  of  the 
modification  thnreof  on  April  11^  I01& 


[1,2]  C.  S.  i  0726,  provides,  among  other 
tbtngs,  that  the  court  may  r^eve  a  panr 
from  a  judgment  taken  against  him  throng^ 
his  mistake,  Inadvertence,  surprise,  or  ex- 
cusable neglect,  providing  the  appUcatloo  be 
made  within  a  reasonable  time,  not  exceed- 
ing six  months  after  the  adjournment  of  the 
term. 

While  the  remedy  provided  by  this  pection 
differs  in  many  respects  from  that  provided 
by  a  motion  for  a  new  trial,  there  Is  a  sulU* 
d^t  analogy  between  the  two  proceedings  to 
warrant  the  dtatlon  of  auUioritles  npon  one 
point,  vis.,  an  appeal  from  a  Judgment  does 
not  divest  the  jurisdiction  of  the  trial  court 
to  pass  npon  or  to  grant  a  motion  for  a  new 
trial,  which  operates  to  vacate  the  judgment 
1  Hayne,  New  Trial  and  Appeal  (Bev.  Bd.)  IS, 
S  2;  Nai^ee  v.  Spencer,  00  OaL  10;  Bayner 
v.  Jones,  90  OaL  78,  Sft  P&a  24;  Knowles  r. 
Tbompson,  133  CaL  240, 65  Pac.  468.  We  see 
no  reason  why  a  sUnilar  construction  should 
not  be  given  to  section  8786,  snpra.  The  trial 
court  is  ^vm  anthorl^  thorennder  to  e»o- 
ceed  in  the  manner  therein  defined  and  to 
grant  the  relief  therein  authorized.  If  the  ap- 
pUcati<m  is  made  within  a  reasmmble  time, 
not  exceeding  six  months  after  the  adjourn- 
ment of  the  tenn  in  wtdch  the  Jndgmoit  la 
entered. 

The  proceedlns  tmdw  this  statute  la 
an  independent  proceeding  and  exists  con- 
currently with  the  right  of  appeal  from  the 
judgment  Any  order  made  poisnant  to  audi 
a  proceeding  does  not  <v»erate  to  extend  the 
time  fbr  aiveal  from  the  judgment  The 
propa-  course  Is  to  appeal  from  the  Judgment 
if  it  Is  desired  to  have  the  Judgmoit  reviewed 
and  to  apply  to  tlie  trial  court  for  r^lef  un- 
der  this  section,  notwitlistandlng  such  appeal. 
Patterson  v.  Hochster,  21  App.  Dlv.  432,  47 
N.  T.  Snpp.  S5S. 

It  the  trial  court  refuses  to  give  him  the 
rell^,  he  may  aK»eal  from  that  order  as  one 
made  nttet  Judgmrat.  and  he  will  have  pre- 
served a  record  upon  which  the  question  In- 
volved can  Intelligently  be  presented  to  this 
court.  If,  on  the  other  hand,  the  trial  court 
grants  bis  motion,  he  Is  not  aggrieved  by 
that  order  and  cannot  appeal  from  It 
Scbulse  V.  Oregon-Washington  II.  &  N.  Co., 
41  Wash.  614,  84  Pac  587;  Ghenoweth  v. 
Chenoweth  (Ind.  App.)  114  N.  E.  988. 

This  appeal,  not  having  been  perfected 
within  90  days  from  the  entry  of  the  original 
judgment,  conferred  no  jurisdiction  upon  this 
court  The  appeal  Is  dismissed.  Costs  are 
awarded  to  re^ondent 

H0IU3AN,  a  J.,  and  RIOB,  J.,  concmr. 
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MUNDELL  T.  LYONS,  Registrar  «t  Toten. 
(L.  A.  68770 

(Supreme  Court  <tf  California.   Teb.  19, 1920.) 

1.  Statutes  «s>89  —  Act  oRANoiira  Tmt 

BDUNDABIBS  OF  COnNTIE8  IS  NOT  OBHERU. 
BECAtTSK  IT  CHANGED  TBE  BODNDAEIBB  09 
BETBBAI.  COUNTIES. 

St  1919,  p.  85T,  repealing  Pol.  Code,  S|3909 
to  3968,  and  adding  new  sections  3959  to  3966, 
which  created  eight  additional  counties  and 
changed  the  boundaries  of  certain  of  the  exist- 
ing counties  of  the  state  of  California,  is  not 
geoeral  legislation,  within  Const  art  11,  i  3, 
declaring  that  a  Lfgislature  may  by  geoeral  and 
uniform  laws  provide  for  the  alteration  of  coun- 
ty lines,  because  the  act  changed  the  boundaries 
of  several  dlflarent  counties,  for,  had  It  change 
ed  the  boundai7  of  only  one,  It  undoabtedlf 
wonld  have  been  special. 

2.  CoNBTmmoNAi,  Law  <8=»16— Witeiuc  oow- 

STITVTIONAI.  PB0VI8ION  AOAIKBT  8PECTAZ. 
LEaZBLATION  IS  NOT  CUAKLT  ANlltHIBI- 
TION,  XT  UVm  BE  CONSTftUED  IN  THE  UGBT 

OF  ITS  mmmr. 
As  Const  art  11,  i  3,  proridias  that  tlM 
Legislstare  may  by  general  and  uniform  law 
provide  for  the  altoratitm  ot  county  boundary 
lines,  is  not  clearly  an  inbibitioD,  bnt  seems 
rather  permissive  in  its  nature,  it  should  be 
construed  in  the  li^t  of  the  history  of  the  ac- 
tion. 

8.  Staxcixb  4=389— Altebatioh  of  oountt 
boundaby  xjne8  bt  special  ixqislation 
fbohibited. 
In  view  of  the  pnrpose  of  the  adoption  of 
Const  art  11,  S  3*  which  was  to  prevent  special 
legislation  changing  county  boundary  lines  and 
to  relieve  the  Legislature  from  a  series  of  at- 
tempts to  have  the  Legislature  divide  old  coun- 
ties and  create  new  ones,  such  section  must  be 
deemed  to  prohibit  the  cbaogiDC  of  county 
boundary  lines  by  special  legislation,  and  hence 
St  1919,  p.  8ff7,  whidi  attempted  to  create 
eight  new  counties  aod  change  the  boundary 
lines  of  existing  counties  is  invalid,  being  special 
legislation. 

In  Bank.^ 

Application  by  John  H«iry  Mundell  for 
writ  of  mandate  prayed  to  be  directed  against 
David  B.  Lyons,  as  Registrar  of  Voters  of 
tbe  County  of  Los  Angdes.   Writ  denied. 

Don  G.  Bowker,  Dlst  Mty.,  and  R.  M. 
Sheridan,  Deputy  Dlst  Atty-i  both  of  V^- 
tnra,  for  petitioner. 

Edward  T.  Bishop,  of  Los  Angles,  for  re- 
spondent 

OLNET,  J.  The  LeglBlatnra  of  1919  passed 
an  act  (Stats.  1919,  p.  8S7)  repealing  sections 
3909  to  3958,  Inclusive,  of  the  Political 
Code  as  they  then  existed  and  substltiitlng 
other  sections.  In  their  place,  and  also  adding 
eight  new  Becti<ms,  numbered  S959  to  3966. 
The  sections  repealed  established  and  de- 
fined the  boundaries  of  the  various  counties 


of  the  statct  existing  at  the  time  of  the  adop- 
tion of  the  Code.  The  new  sections  adopted 
purp<nrted  to  do  the  same  thing  with  regard 
to  suoh  counties  and  also  with  regard  to  the 
eight  additional  counties  subsequently  creat- 
ed. In  many  instances  the  boundaries  under 
the  new  sections  are  the  same  as  under  tbe 
old  sectionit,  of  under  the  special  acts  ap- 
plicable to  parttcolar  coantieB.  In  other  In- 
stances they  are  not  One  boundary  whidt 
was  ao  changed* was  that  between  Los  An- 
geles and  Ventura  counties. 

The  petltlMm  is  a  dtizen  entitled  to  be 
rei^tered  and  to  Tote  In  the  coun^  of  his 
restdenoa  He  resides  in  a  territory  ftmner- 
ly  a  part  of  Ventura,  comity,  but  by  Ote 
change  in  boQndaiy  mentioned  now  made  a 
part  et  Los  Angles  oonnty  If  tho  act  of 
1919  mentioned  be  valid.  He  i^ipUed  to  tiie 
reqxmdent,  tiw  registrar  of  voters  of  tbe 
latter  county,  to  be  registered,  and  vas  re- 
fused on  the  ground  that  he  wss  not  a  reel- 
deatt  of  that  county,  but  still  a  resident  of 
Voitura  county.  He  has  now  applied  to  this 
conrt  tor  a  writ  of  mandate  to  otnnpel  the 
respondent  to  regteter  tafan.  He  is  entitled 
to  Hie  writ  If  he  Is  In  fact  a  resident  of  Los 
Angeles  county,  and  tbe  sole  Qoestlon  is 
whether  be  Is  or  not,  and  Uiis  In  torn  de- 
pends wholly  on  whether  the  stfttots  psTport- 
Ing  to  diange  the  boundary  between  t3ke  two 
countiee  is  valid.  The  rei^mndent  daims  that 
tbe  statute  In  this  particular  Is  nnoonstltn- 
tional. 

{1]  The  constitutltHial  ^vision  applicable 
is  the  portion  of  artlde  11,  S  S,  ot  our  state 
Constitution  reading: 

"The  Legislature,  by  general  and  uniform 
laws,  may  provide  for  the  alteration  of  county 
boundary  lines,  aod  for  th&  formation  of  new 
conn  ties." 

In  their  arguments  before  us  it  is  assumed 
by  counsel  cm  both  sides  that  this  constitu- 
tional provision  is  one  of  llmltatiou  upon 
the  power  of  the  Legl^ature,  and  that  the 
sole  question  Is  whether  or  not  the  statute 
of  1919  is  a  general  and  uniform  law  as  tbe 
Gwistltution  requires. 

The  answer  to  the  latter  question  seems 
to  us  apparent.  It  could  not  be  questioned 
that,  if  the  Le^slature  bad  passed  an  act 
dealing  simply  with  the  boundary  between 
Los  Angeles  and  Ventura  counties,  it  would 
not  be  a  general  law.  likewise,  if  the  Leg- 
islature had  passed  s^rate  acts  making 
each  of  the  changes  in  county  boundaries 
which  the  statute  of  1919  seeks  to  make  it 
could  not  be  questioned  but  that  each  of  such 
acts  would  be  a  special  and  not  a  general 
law.  Now,  the  only  difference  In  this  case 
Is  that  all  of  the  changes  are  made  by  a 
single  act  But  It  is  almost  too  plain  for 
words  that  legislative  enactments,  each  of 
which  is  epedal  in  nature,  are  not  made  gen- 
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eral  In  nntnre  merely  CMnblnlng  them  In  a 
single  act.  Such  an  act  is  not  a  general  law 
In  any  sense  of  the  word,  but  merely  a  com- 
bination of  a  lot  of  q>ectal  laws.  It  follows 
that.  If  the  assomption  of  counsel  that  the 
constitutional  proTlsion  Is  a  Umltatioa  upon 
the  power  of  the  Legldatnre  Is  cwrect,  the 
act  ia  invalid. 

[J,  3]  The  assumption  mentioned,  however, 
presents  a  more  difficult  question.  The  lan- 
guage of  the  Constltutlw  Is  not  that  of  pro- 
hibition or  limitation,  or  even  of  mandate, 
but  of  permission.  It  la  that  "the  Legisla- 
ture, hy  general  and  uniform  laws,  may  pro- 
vide," etc  Any  limitation  or  prohibition  can 
arise  from  such  language  only  by  implica- 
tion. In  the  absence  of  any  conEdderatlon 
other  than  the  language  itself,  such  Implica- 
tion would  not  be  plain  and  clear  and  would 
not  be  a  sufficient  Justification  for  declaring 
a  statute  which  the  Legislature  had  assumed 
to  pass  to  be  beyond  its  power.  Fresno  Nat 
Bank  V.  SuperlOT  Court,  83  CaL  491«  24  Pac. 
157.  The  constitutional  provisioa,  however, 
most  be  read,  in  the  li^t  of  its  history,  and 
so  read  Its  pn^Utory  intent  Is  fairly  plain. 

Prior  to  18M  the  section  of  the  Constltu- 
tiou  in  question  read  entirely  differently.  It 
clearly  left  to  the  Legislature  the  power  by 
special  laws  to  create  new  counties  and  to 
divide  and  alter  old  one&  Hie  result  was  ft 
series  of  attempts,  some  successful  and  some 
not,  to  have' the  Legislature  divide  old  coun- 
ties and  create  new  ones.  These  attempts 
were  stnmgly  backed  on  the  one  hand,  and, 
on  the  otb&r,  aroused  strong  opposition  and 
Uttw  feeling.  The  Legislature  was  annoyed 
and  harassed  to  a  degree  by  the  Importuni- 
ties of  those  Interested.  Rumors,  If  nothing 
more,  were  current  and  public  of  the  nse  of 
Improper  means  to  Infioenc?  the  members. 
The  sitaation  came  to  be  such  as  to  require 
a  remedy  In  the  judgment  of  both  the  Legis- 
lature and  the  peo{de.  To  provide  such  a 
remedy  an  amendment  of  article  11,  I  8,  of 
the  Constitution  was  proposed  and  adopted 
in  1894.  The  material  portion  of  the  secUon, 
as  so  amended,  read:  "The  Leglslatnre,  by 
nnifWm  and  gomal  laws,  may  provide  for 
tbe  fwmatlon  of  new  counties." 

It  Is  at  once  evident  that  tbe  sectUm,  as 
It  BO  icftd,  was  designed  to  be  prohibitory 
and  a  limitation  i^on  tl»  authority  of  the 
Legislature;  If  it  were  permlsdve  only,  mo 
that  the  Legldature  itill  retained  the  power 
to  create  new  counties,  it  both  &Ued  of  the 
Tory  purpose  f<xr  whldk  It  was  adopted  and 
was  also  wholly  futile^  slnce^  without  it,  the 
L^islatnre  had  the  power,  which  it  had  fre- 
qoaitiy  exercised,  to  do  th«  YVtj  thing  which 
tbe  amendment  gave  it  permission  to  da 
Dnder  snch  drcumstanoes,  there  was  but  one 
▼lew  wbidi  could  reascmably  be  taken  of  it, 


and  that  was  that  the  permission  given  was 
ezlduBlve  and  Implied  a  limitation  that  new 
countiee  should  not  be  created.  In  any  other 
way.  This,  also,  has  been  the  constmctlon 
subsequently  given  to  the  amendment  in  prao- 
tlce,  at  least  In  a  negative  way.  The  Legtim 
lature  has  not  since  endeavored,  In  a  single 
Instance,  to  create  a  new  county  by  special 
act,  and,  so  far  as  we  are  aware,  no  attempt 
has  ever  bee  made  to  have  It  do  so.  This 
constroctipn  also  was  assumed  to  be  the  true 
construction  In  Wheeler  v.  Herbert,  1S2  Oal. 
224,  92  Paa  363. 

In  1910  the  section  was  again  amended 
so  as  to  include  within  Its  operation  the  al- 
teration of  county  boundary  lines,  as  well 
as  the  creation  of  new  counties,  and  In  this 
form  the  section  has  continued  to  the  present 
time.  If  the  permission  given  for  the  form- 
ation of  new  counties  was  exclusive,  and 
implied  a  limitation  upon  the  exercise  of  that 
power,  the  added  permls^on  to  alter  county 
boundaries  is  necessarily  of  the  same  charac- 
ter and  contains  the  same  Implied  limitation. 
That  sudi  was  the  object  of  tbe  amendment 
of  1610  Is  also  apparent  from  the  fact  that 
It  followed  Immediately  upon  the  dedslfm 
of  this  court  In  Wheeler  v.  Herbert,  supra, 
that  the  alteration  of  county  boundaries  by 
special  act  did  not  come  within  the  prohibition 
against  the  creation,  in  that  manner,  tjt  new 
counties.  This  decision  was  rendered  in  Oc- 
tober of  1007,  and  the  amendment  with  rela- 
tion to  county  boundaries  was  proposed  at 
the  next  session  ot  the  Legislature  and  adopt- 
ed at  the  first  general  election  following. 
Tbe  only  pbeslUe  purpose  of  the  amendment 
was  to  avoid  the  effect  of  that  dedsion.  Our 
conclusion  is  that  the  Legislature  has  not  the 
power  to  alter  a  county  boundary  by  a  spe- 
cial act  The  statute  here  la  Indul^Ably  oi 
that  character,  and  is  ttaerefbte  vqMl 

We  would  add  that  what  we  have  said 
would  by  no  means  necessarily  api^y  to  an 
act  which  merdy  established  and  made  cer^ 
tain  boundaries  theretofore  uncertain.  The 
question  as  to  the  validity  of  sndi  an  act  is 
not  presented,  and,  concerning  It,  we  express 
no  opinion. 

Writ  denied. 

We  concur:  ANGBIXOTCI,  O.  J.;  SHAW, 
J. ;  LENNOX,  J. ;  KERRIGAN,  Judge  pro 
tem.;  LAWLOR.  J. 

WILBUR,  J.  I  concur  in  the  reasoning 
and  conclusion  ot  Justice  OLNBT.  The  In* 
terpretatlon  of  section  S,  art  11,  is  in  ac- 
cordance with  a  long  line  of  dedslons  in- 
terpretli^t  tbe  permissive  cflanse  of  section  6, 
art  11.  Dwyer  v.  Parker,  115  Cal.  644,  47 
Pac.  372;  Enlfl^t  T.  Martin,  128  Cal.  247. 
60  Paa  849. 
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HATES  T.  HAMDLET  et  aL  (Lw  A.  OlldJ 
(Sapreaie  Ootnrt  of  CaUfornla.  Feb.  1^  19S0.) 

1.  Hdhkopji.  cobpobatio»  «3»882  —  Non- 

GOIXUSIVS  AIIIDAVIT  BT  BimT  HCFSOVB- 
UtNT  BXDDU  URRECBBSUT. 

Los  Angeles  Charter,  art  20.  {  207b,  reqalr* 
ing  certain  bidders  on  dty  improTements  to 
make  affidavit  tbat  the  proposal,  is  noncolln- 
slve,  is  part  of  an  artide  relatioK  to  contracts 
in  which  the  city  directly  pays  the  •considera- 
tion, and  is  inapplicable  to  a  street  Improve- 
ment contract  to  be  paid  for  by  special  assess- 
ments, espedally  as  the  charter  amendment 
of  1917  authorizes  the  dty  to  proceed  ander 
the  Street  Improvement  Act  of  1013,  which 
provides  a  complete  method  of  procedure. 

2.  MuniciFAi.  COBPOBATIOZT8  4s>273  —  Lob 

AKOBI^  hat  COnSTEUCT  TBAmO  TUNHEE. 

ITNDBB  StBEET  lUPBOVElCKNT  ACT. 
Const,  art  11,  {  6,  8,  and  Los  Angeles  City 
Charter,  art  1,  |  2,  sabd.  61,  do  not  so  isolate 
Loa  Angeles  from  the  rest  of  the  itate  as  to 
Iffevmt  it  eonstmctlnc  a  traffic  tunnel  under 
the  Street  Improvement  Act  of  WIS,  ai  amend- 
ed by  St  1917,  p.  97a 

8.  Ehikkht  DoiCAiiT^Bsl  10(10}— Traffic  Tun- 

RKL  IS  WTTHIH  OBDIlTABT  BTBEVT  VEK. 

Construction  of  a  traffic  tnnnel  is  a  ns« 
which  may  be  made  of  dty  streets  without  ad- 
ditional compensation  to  the  abutUnK  owners. 

4.  Municipal  cobporations  <^294(3)— Xo- 

TICB  or  8TBEXT  IlfPBOVElCENT  BUFTICIENT. 

Los  Angeles  charter,  authorizing  president 
of  board  of  public  works  to  aign  notices  on  or- 
der of  the  board.  Is  snffidently  complied  with 
where  the  preeidnit  signed  a  str^t  improve- 
ment notice  pursuant  to  general  authority  pre- 
viously vested  in  liim  by  the  board,  since  the 
giving  of  notice  was  mandatory  upon  the  Ixiard, 
and  it  had  no  diacretion  in  the  master. 

BCUNICIPAL  OOBPOBATIOErS  «=»204Cr>— PVB- 
UCATIOff    or  BTBEBT  IMFBOVnfKRT  HOtXCI 

Street  Improvement  Act  of  1913,  requiring 
the  board  of  public  works  to  cause  street  im- 
provement notices  to  be  published,  but  not 
specifically  stating  what  body  should  select  the 
newspaper,  was  sufficiently  complied  with  where 
the  board  had  the  notice  published  in  the 
newspaper  designated  by  the  dty  council. 

0.  MUNXCIFAI.  COBPOBATIOnS  <S=>331 — Pu B U- 
OATION  or  ROnCE  INVITINQ  STBEET  U- 
PBOVBMKNT  BIDS  SUFFICIENT. 
Where  a  dty  coundl  directed  the  board  of 
public  works  to  publish  a  notice  inviting  street 
Improvement  bids  in  a  designated  newspaper, 
and  the  secretary  of  the  board  posted  and  pub- 
lished the  notice,  there  was  suffidenC  compli- 
ance with  Street  Improrement  Act  of  1913, 
requiring  the  dty  legislative  body  to  cause  the 
notice  to  be  published,  espedally  as  the  board 
had  independent  authority  under  the  city  char- 
ter to  give  the  notice,  and  fact  that  secretary 
signed  the  notice  pursuant  to  a  previous  gener- 
al order  authorizing  him  to  post  and  publish 
notices  was  suffident  authority  for  him  to  pei^ 
form  the  ministerial  duty  in  question. 


7.  MUHXOIPAL  OOKPOUXIORS  4|Bs828— BOUD 
OF  FUBUO  WOBXB  AUXBOBIZBD  10  MAKS 
mOEKt  UFBOVnCBRT  OORTRACT, 

Loa  Angeles  Charter,  |  145,  anthoris- 
Ing  the  board  of  public  works  to  make  goih 
tracts  for  "work  *  *  •  in  or  upon  any 
streets,'*  etc.,  anthorizca  the  board  to  contract 
for  tiie  eonstractloB  of  a  traflle  tsnnd. 

8.  HimiciPAX.  ooowoBanoRB  «b9292C!>  — 
Srsnei  nmoTsHBira  pbocebdiros  vcbb 

NOT  COHPLT  WITH  WaB  FIRAHOB  GqBPOBA- 

TioR  Act. 

A  petition  to  reqidre  a  dty  board  of  pnUic 
works  to  execute  a  traffic  tnnnel  contract  need 
not  allege  that  the  capital  issues  committee  had 
approved  the  issuance  of  the  necessary  securi- 
ties under  War  Finance  Corporation  Act  April 
5v  1918,  I  203  (U.  &  Comp.  St  191S,  U.  S. 
Gomp.  St  Ann.  Snpp.  1919.  {  SllO^m).  aince 
the  committea'B  powers  are  pordy  addaory. 

9.  Hdrxcxfal  cobpobatiorb  «»341— Fail- 
tjbe  to  bender  bsqi8tebxd  urd8  liable 
fob  wtrebt  impsovxhkmt  xjqcr  rot  jttbu- 

DICnONAL  DEFBCT. 

A  failore  to  render  registered  lands  sub- 
ject to  the  lien  of  street  improvement  assess- 
ments, does  not  invalidate  the  prooeodinfa,  bot 
merelr  Itaacna  the  eontractor'B  aoeultr. 

In  Bank. 

Application  for  writ  of  maadate  by  Jobn 
Hayes  agalnat  LorlB  A.  Handley,  Owen  Mc- 
Aleer,  and  P.  P.  03rlen,  rb  Oie  Board  of 
Pnbllc  Works  of  the  City  of  Los  Angeles. 
Writ  granted. 

Albert  J.  Sherer  and  Robert  Toong,  both 
of  Los  Angeles,  for  petitioner. 

Charles  S.  Burnell.  City  Atty.,  of  Los 
Angeles  (Wm.  P.  Mealey,  Asst.  City  Atty., 
of  Loa  Angeles,  of  counsel),  for  d^endants. 

LENNON,  J.  This  canse  is  a  proceeding 
in  mandamus,  originally  Instituted  In  the 
Court  of  Appeal  of  the  Sec(»id  Appellate 
District,  wherein  the  petitioner  prayed  tor 
and  was  granted  a  peremptory  writ  of  man- 
date directed  to  and  commanding  the  defend- 
ants, as  the  board  of  public  works  of  the 
city  of  Los  Angeles,  to  enter  into  a  ctmtract 
npon  behalf  of  the  city  with  the  petitioner 
for  the  performance  of  certain  pablie  work. 
The  basic  facts  np<Hi  which  the  [>etition  for 
the  writ  rests  and  the  writ  Itself  d^nds 
are  snoclnctly  stated  In  the  oj^nioD  of  the 
District  Coart  of  Appeal  as  fOUows: 

"The  dty  coundl  of  the  dty  of  Los  Angeles, 
on  the  26th  day  of  October,  1017,  duly  passed 
and  adopted  an  ordinance  of  Intention,  which 
was  afterwards  approved  by  the  mayor,  the 
prindpal  purpose  of  which  was  to  provide  for 
the  construction  of  a  traffic  tunnel  from  a  point 
where  Second  street  intersects  HiU  street  in 
said  dty,  westerly  and  under  Second  street  as 
the  same  now  is  laid  out  and  established  over 
and  across  elevated  ground.  As  an  inddent 
to  this  improvement  the  ordinance  also  pro- 


^aFor  other  cases  ms  some  topic  and  KBT-NUUBEB  In  all  K«y-Nnmbered  Dlgerts  and  Xateis 
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Tided  for  dianginv  of  grades  In  porUons  of  In- 
teraectiiiK  Btreets.  the  bvOabic  of  eteirwaye 
■Bd  appropriate  tannel  approaches,  a  descrip- 
tkm  of  wUtHt  work  was  fnfly  set  oat  in  the  or- 
dinance. The  ordinance  also  deacribed  a  di»- 
trict  to  be  benefited  tbe  Improvement  and 
provided  that  special  aBsesBments  be  made  to 
pay  tbe  costs  and  damages.  Tbe  ordinance 
further  provided  as  followa:  That  the  proceed- 
ings for  the  aforesaid  Improvement  shall  be 
bad  and  taken  under  an  act  of  the  Legislature 
of  the  state  of  Galifonda,  designated  and  known 
as  the  "Street  Lnprorement  Act  of  1918,"  ap* 
proved  June  16,  1913,  and  tinder  all  acts  sup- 
plementary thereto  or  amendatory  thereof,' 
It  contained  a  further  provision  that  bonds 
should  be  issued  in  accordance  with  the  provi- 
Biona  of  the  same  act.  Notice  was  given  by 
the  board  of  public  works  of  the  mnnidpality 
of  the  contemplated  work,  and,  after  protests 
were  made  and  regulariy  disposed  of,  tiie  work 
was  by  ordinance  ordered  to  be  done,  and  the 
board  of  public  works,  porsiunt  to  direction  of 
the  ordinance,  advertised  for  bids  for  the  do* 
ing  thereof.  Tbe  petition  farther  sets  forth  that 
petitioner  was  the  lowest  responsible  bidder, 
and  that  his  bid  was  duly  accepted  by  said 
board  of  public  works.  Petitioner  alleges  fur- 
ther that  said  hoard  refused  without  cause  to 
enter  into  a  contract  with  petitioner  or  to  ap- 
prove tbe  sufficient  bond  offered  by  him.  Hence 
this  proceeding." 

While  counsel  say  In  their  briefs  that  tbe 
cause  was  submitted  for  deddon  to  the 
Gonrt  of  Appeal  upon  the  demonrer  to  the 
petition,  the  record  before  ns  does  not  say 
BO,  nor  does  the  record  show  the  Intopod- 
tlon  of  a  demarrer.  However,  in  view  «f  the 
fact  that  the  reoord  does  not  «how  the  pres- 
entation of  a  pleading  by  the  defoidanta 
which  Joined  issue  with  the  facts  pleaded 
In  the  petition,  we  will  assume  as  we  did 
Id  the  first  Instance,  In  furtheranoe  of  ex- 
pediting the  termination  of  a  controversy 
which  so  largely  invt^ves  public  interest, 
that  the  case  did  go  off  ap<Hi  demurrer,  and 
that  therefore  no  questions  of  fact  were  con- 
sidered by  the  Court  of  Appeal  save  those 
presented  by  the  petition  and  admitted  by 
the  demurrer. 

All  of  the  points  made  In  opposition  to 
the  writ  save  one  were  disposed  of  by  this 
court  upon  the  first  hearing  in  favor  of  the 
contention  of  the  defendant,  and  that  one 
point  related  to  the  sufficiency  of  the  non- 
collusive  affidavit,  which  was  drafted  and 
attached  to  the  bid  of  petitioner  with  the 
apparent  purpose  of  meeting  the  require- 
ments of  section  207b  of  the  charter  of  the 
city  of  Los  Angeles.  Assuming,  as  we  were 
induced  to  believe  by  the  original  briefs  of 
counsel,  that  such  an  affidavit  was  required 
by  said  section  as  part  of  the  Jurisdictional 
proceedings  for  the  consummation  of  a  con- 
tract of  the  character  of  that  In  controversy 
here,  we  did  no  more  than  consider  and  de- 
termine the  efficacy  of  the  affidavit  measured 
by  the  requirements  ot  the  <^rter  section. 
M  this  point  it  may  not  be  amlaa  to  note  Qis 


fiict  that  the  petition  for  the  writ,  as  origi- 
nally prepared  and  presented  to  the  Court  of 
Appeal,  made  no  specific  mention  of  the  mak- 
ing of  the  noncoUuslve  affidavit  required  by 
said  section  207b,  but,  after  tbe  case  was 
partially  briefed  In  tbe  court  below  and  be- 
fore it  was  submitted  fbr  decision,  paragraph 
64  of  the,petltlon  was,  by  stipulation  of  coun- 
sel, industriously  amended  by  the  addition  of 
a  paragraph  which  averred  the  making  of 
a  noncollnsive  affidavit  and  set  out  the  lan- 
guage thereof.  The  making  of  this  amend- 
m^t  to  the  petition  by  consent  of  couns^ 
for  the  parties  to  the  proceeding  Indicates 
very  clearly  that  it  was  the  then  belief  of 
an  of  the  counsel  In  the  case  that  the  prepa- 
ration and  presentation  of  a  noncoUuslve  af- 
fidavit was,  6b  a  matter  of  law,  an  essential 
requisite  to  the  validity  of  petitioner's  bid 
and  the  Jurisdiction  of  the  defendant  board 
to  enter  with  the  petitioner  Into  the  contract 
in  controversy.  Tills  conclusion  Is  confirmed 
by  the  fact  that  counsel  for  the  defendants 
throu^out  their  briefs  here  and  in  the  Court 
of  Appeal  Iterated  and  reiterated  the  con- 
tention, vrithont  evoking  from  connsel  for 
the  petitioner  any  contentlcm  to  the  contrary, 
that  section  207b  of  the  dty  charter  covered 
and  controlled  contracts  of  the  character  in 
controversy  here,  and  consequently  compelled 
conformity,  literally  or  substantially,  with 
its  provisions  before  such  a  contract  could  be 
consummated.  Indeed,  it  may  be  said  that 
counsel  for  petitioner  conceded  the  correct- 
ness of  this  contention  and  sought  to  avoid 
the  eCFect  of  It  only  upon  the  theory  that, 
while  the  ncmcoUnsIve  affidavit  In  question 
was  not  In  the  exact  language  of  the  section, 
neverthtiess  its  language  was  sufficiently 
comprehensiye  to  meet  the  ,test  of  a  substan- 
tial Btatement  of  the  tacts  required  by  the 
sectloo,  and  was  therefore  suffldent  to  con- 
fer Jurisdiction  upon  the  board  to  ooostim- 
mate  tbe  contract  The  dlacassion  In  the 
briefs  of  tbe  suffldency  of  the  affidavit  was 
confined  solely  to  a  consideration  of  that 
single  section  of  the  charter  as  If  It,  and  it 
alone,  was  the  section  of  the  diarter  which 
controlled  the  situation.  No  mention  was 
made,  nor  hint  given,  of  the  existence  of 
other  sections  of  the  charter  to  which  said 
section  207b  was  rightly  and  Inseparably  re- 
lated and  dependent  upon  for  a  proper  under- 
standing and  construction  of  its  scope  and 
effect.  As  fl  consequence  coTinsel's  Inex- 
plicable n^lect  In  this  particular,  we  were, 
as  doubtless  was  the  Court  of  Appeal  In  tbe 
first  Instance,  Impressed  wlfli  the  belief  that 
It  was  an  admitted  and  undisputed  fact  In 
the  case  that  section  207b  of  the  charter 
was  a  separate.  Independent  provision  there- 
of, and  accordingly  considered  it  as  having 
application  to  the  contract  In  controversy. 
Now,  upon  petition  for  rehearing  counsel 
for  petitl<mer,  with  no  pretense  of  apolo;;y 
Cor  th^  failure  to  heretofore  fully  and  ex- 
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pUdtly  dlscnss  and  develop  this  pbase  ot 
tbelr  case,  for  the  first  time  make  the  point 
that  section  207b  of  the  charter  of  the  city 
of  Los  Anseles  does  not  apply  to  oxitracts 
for  street  ImivovementB  paid  for  under  the 
special  assessment  plan.  In  support  of  the 
point  thus  made,  our  att«itl<Hi  la  directed 
for  the  first  time  to  the  fact  that  said  section 
IS  an  Inseparable  part  and  parcel  6f  article 
XX  of  the  charter,  and  that  It  Is  only  one 
of  sereral  sections  of  that  artide  which  re- 
late ezcluslTely  to  llie  creation  and  consum- 
mation of  C(UitractB  with  the  dty  wherein 
the  contract  price  la  to  be  paid  directly  by 
the  4(7. 

[f]  Article  XX  of  the  charter  Is  entitled 
"Contracts  and  the  Sale  of  Property."  It 
originally  comilsted  of  me  sectlcm  only.  In 
1911'  it  was  adopted  as  a  s^rate  durter 
amendment  in  the  form  in  which  It  now  ex- 
ists. Stats.  1911.  p.  2145.  Standing  alone, 
the  prorlsltms  of  section  207b  are  undoubted- 
ly  broad  enoi^^  to  coTer  uid  control  con- 
tracts  with  the  dty  generally,  but.  when  cm* 
sldered  In  connection  with  ttie  other  sections 
of  the  same  article.  It  seems  too  lAatn  for 
argument  that  it  was  not  the  legislative  in- 
tent that  said  sectlra  should  apply  to  con- 
tracts Initiated  under  the  spedal  asseBsment 
idan,  whldi  was  the  diaracter  of  the  contract 
^re  InvolTed.  The  first  section  of  article 
XX  (8ectl<ni  207)  requires.  In  tfect,  that, 
where  the  expenditure  is  over  fSOO,  with 
certain  ezc^itlons,  the  extract  must  be  In 
writing,  amiroTed  by  ttie  dty  attorney  as 
to  form.  Then  must  be  an  authoricatlon* 
by  a  two-thirds  vote  of  the  diy  councU  In 
cases  of  an  expenditure  in  excess  of  $1,000. 
Section  207a  prescrihes  certain  conditions 
which  must  be  «Hnplied  with  to  render  bind- 
ing upon  the  dty  those  contracts  the  form  of 
which  Is  regulated  by  the  preceding  sections, 
to  wit:  The  publication  of  notice  inviting 
proposals  for  the  performance  of  ccutracts; 
furnishing  of  a  bond  for  the  ftilthfnl  perform- 
ance of  the  same ;  letting  of  the  contract  to 
the  lowest  bidder,  etc.  Then  follows  section 
207b,  which  provides  that — 

"Every  proposal  to  perform  a  contract'with 
the  dty,  or  with  any  board,  commiBflion  or  offi- 
cer thereof,  shall  have  thereon,  or  attached 
thereto,  the  affidavit  of  the  bidder  that  such 
proposal  1b  Equine,  and  not  iham  or  coUasi'ni, 
or  made  in  the  Interest  or  in  behalf  of  any  per- 
son not  tiierdn  named,  and  tiiat  the  Udder  has 
not  directly  or  indirectly  Induced  or  solicited 
any  other  bidder  to  pat  in  a  sham  bid  *  *  * 
ot  to  ref rahi  from  bidding.  •  •  *  " 

By  section  207c  the  amount  ot  expenditure 
which  BUdi  ofBcer,  commission,  or  board  may 
contract  for  each  month  is  limited  to  one- 
twelfth  of  the  fond  apportion^  to  sndi  ct- 
flcer,  commission,  or  board  for  the  fiscal 
year.  Section  207d,  the  last  section  of  artide 
XX  Tdatlng  to  the  execution  of  contracts, 
regulates  the  purdiaslng  of  materials  for 


the  dty.  Of  course.  It  would  be  violatias 
the  elementary  rules  of  statutory  construc- 
tion to  hold  that  section  207b,  whidi  was 
ad(^>ted  simultaneously  with  die  adofttion 
of  the  other  sections  of  the  same  artide, 
should  have  a  different  scope  and  effect  than 
those  sections  with  which  It  appears;  In 
other  words,  the  true  meaning  of  sectitm 
207b  oan  be  arrived  at  «ily  by  a  considera- 
tion of  It  in  Its  connection  with  and  rdation 
to  the  statute  as  a  whole.  Gonrtrning  to- 
gether, then,  section  207  and  the  succeeding 
sections  of  artide  XX,  relating  to  the  making 
of  contracts,  and  oonsldering  their  ^lAlca- 
billty  to  the  letting  of  contracts  for  street 
improvonents,  it  cannot  be  questioned  that 
sections  207,  207c^  and  aOTd  deal  In  terms 
only  with  contracta  for  whidi  the  dty  Is 
liable  In  its  corporate  capadty  out  of  the 
public  funds  as  distinguished  from  moneys 
raised  Iv  qpiedal  aasessmait.  We  find  In 
Bectl<»t  20Ta  a  adiane  tor  the  letting  of  con- 
tracts whldi  includes  the  time  of  advertising, 
the  natnra  and  diaracter  of  the  M'rertise- 
ment,  the  {vovisicm  that  the  noOoo  must 
q;>eclflcal^  reserve  the  rl^t  to  reject  any 
and  all  bids  and  provisions  with  relatlai  to 
the  execution  of  the  contract  and  b(mds, 
whldi  are  not  only  Inconsistent  with  the 
Street  Improvean»t  Act  of  1813  (Stats. 
leiS.  p.  064),  hot  Inoonslsteut  with  all  the 
various  statutes  fw  improranwit  of  streets 
theretofore  passed  by  the  Legidature  and 
with  those  In  force  in  the  dty  of  Los  Angeles 
in  1011.  This  leads  to  the  oondoslon  that 
It  was  not  oontonidated  by  these  duurter 
ameodm«it8  at  Iffll  to  make  the  same  ap- 
plicable to  street  improvement  ccmtracts 
where  the  improvements  were  to  be  paid 
for  by  local  assessments.  It  thus  appears 
that  four  of  the  five  sections  under  considera- 
tion apply  only  to  general  contracts  of  the 
city.  So  consddered,  the  conduslon  inevitably 
follows  that  section  207b  of  article  XX  of  the 
charter  of  the  dty  of  Los  Angeles  does  not 
ai^ly  to  contracts  for  sndi  improvements 
made  under  spedal  proceedings  to  be  paid 
for  by  local  assessmmt 

A  further  coaalderatlon  leading  to  the  same 
conduslon  results  from  the  amendment  to 
the  diarter  of  the  d^  of  Los  Angdes  whldi 
was  adopted  in  1917.  Artide  1.  I  2,  subd. 
19,  and  particularly  subdivision  V  tttexeof 
(Stats.  1917,  pp.  1691.  1692).  The  dty  is 
thereby  authorized  to  make  any  necessary 
Improvements  upon  Its  public  streets  and  to 
pay  for  the  same  by  qwdal  assessment  The 
amoidment,  beaUlsa  authorizing  the  dty  to 
adopt  a  procedure  ordinance  thenar,  pro- 
vides that  such  powws  "shall  be  stqiplemen- 
tal,  additional  and  altnnatlTe''  to  the 
gen^l  laws  ot  the  state  conferring  upon 
munldpalitles  the  power  to  make  audi  Im- 
provfflnenta.  The  dty  council  was  thereby 
empowered  to  adopt,  as  was  done  In  the 
present  casSi  tb»  provisions  oC  the  Street 
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ImproTement  Act  of  1913  bb  tbe  basis  for 
the  street  Improvemeat  proceeding.  As  this 
general  law  provlclea  a  complete  method  of 
procedure,  Inclndiug  the  method  of  advertis- 
ing for  Uds  and  letting  of  contracts,  If  the 
requirements  tltere  set  out  are  emupUed  with, 
the  contract  executed  in  pnrsaance  thovof 
must  be  upheld.  It  is  true  that  an  express 
prorlsion  of  the  charter  requiring  all  con- 
tracts -for  street  improvements,  whether  let 
by  assessment  methods'  or  otherwise,  to  be 
let  upon  bids  only  where  the  bids  are  accom- 
panied by  the  noncoUoslve  affldavlts,  might 
nevertheless  be  held  to  be  valid  and  aK>ll- 
cable  because  not  Inconsistent  with  the  state 
law.  But  that  1b  not  the  question  we  have 
under  consideration  here,  which- is:  What 
was  the  Intent  of  the  people  of  Los  Angeles 
and  of  the  Legislature  in  the  adoption  of 
the  provisions  of  the  ctiarter  with  reference 
to  the  letting  of  contracts?  Not  only  do  the 
terms  of  section  207  et  seq.,  but  also  the 
terms  of  tlie  amendment  Just  discussed,  con- 
firm us  In  the  conclusion  that  there  was  no 
Intention  in  those  sections  to  deal  with  con- 
tracts for  street  Improvements  to  be  paid  for 
by  special  assessment,  and  we  hold,  there- 
fore, that  the  affidavit  In  question  was  a 
wholly  unnecessary  appendage  to  petition- 
er's bid  and  was  In  no  wise  an  essential 
prerequisite  to  the  letting  of  the  ccmtract 
The  remaining  points  presented  in  oppo- 
sitim  to  the  petitiw  are  sofflciently  dis- 
posed of  in  the  ivinlmi  originally  filed  here 
and  will  stand  as  stated  in  ttiat  opinion  as 
follows :  ' 

[2]  "While  it  is  admitted  that  the  charter  of 
th«  of  LoB  Angeles  anthoriied  the  oon- 
atractioD  of  a  tunnel  such  as  that  now  iinqwaed, 
nevertheless  it  Is  contended  that  the  municipal- 
ity is  witbont  authority  to  provide  for  de- 
fraying the  cost  of  such  improvement  by  spe- 
cial assessment.  It  cannot  be  denied  that  the 
authority  to  levy  a  special  aaeessmuit  for  this 
pnrposa  la  cmferred  hy  the  Street  ImprovMnent 
Act  U  1&13,  and  the  amendatoiy  act  of  1917, 
pnnnant  to  which  the  cltar  eonncU  of  Uie  city 
of  IiOB  Angeles  purported  to  act  The  board 
insiata,  however,  that  the  city  cannot  take  ad- 
vantage of  the  aathority  so  conferred.  In  this 
behalf  the  board  relies  upon  sections  6  and  8  of 
article  11  of  the  state  Constitution,  as  amended 
*  in  1M4,  and  upon  subdiviaioo  61  of  section  2 
of  article  1  of  the  charter  of  the  city  of  Los 
Angeles.  These  cmistitutional  and  charter  pro- 
visionB,  it  is  contended,  have  the  ^eet  of  so 
completely  isolating  the  city  of  Los  Angetes 
from  the  rest  of  l^e  state  of  California  that, 
if  its  charter  gives  it  powers  concerning  any 
municipal  affair,  it  has  those  powers,  but,  if 
its  charter  is  silent  as  to  any  such  power,  no 
general  law  can  confer  it.  That  such,  however, 
is  not  in  all  respects  the  effect  of  the  provisions 
referred  to  has  recentiy  been  declared  in  Cole 
V.  City  of  Loe  Angeles,  183  Pae.  486.  Adcqpt- 
ing  the  dedsloa  in  that  case  as  contrdllng  here- 
in, we  hold  that,  if  the  legislative  body  of 
tlu  city  tA  Lps  Angeles  is  indeed  supreme  by 
virtue  of  the  constitutional  and  charter  pro- 
visioDs  above  noted,  and      without  affinnatire 
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action  on  the  part  of  the  I^slative  auUioiity 
of  the  city,  no  general  law  with  relation  to 
municipal  affairs  has  any  bindfaig  effect  there- 
ni,  It  Is  nevertbelesa  true  that  the  legidatlTa 
body  of  the  city  has  power  to  adi^t  any  state 
law  applicable'  to  its  monlctpal  affairs,  and  that 
in  the  matter  of  providing  for  defraying  the  ex- 
pense of  the  proposed  work  of  construction  that 
was  eff^tivdy  done  the  ordinance  of  intmr 
tion  and  the  ordlnanee  ordering  tin  wwk  to  be 
done. 

[3]  "It  b  next  contended  that  the  construc- 
tion of  the  tunnel  will  create  an  additional  servi- 
tude upm  tiie  land  of  abutting  owners.  Ad- 
dresdng  Itself  to  a  somewhat  sindlar  question, 
this  court  said  In  Colegrove  Water  Co.  v.  City 
of  Hollywood,  151  Oal.  425.  429,  430,  90  Pac. 
1063,  1065  (13  I*  R.  A.  [N.  S.]  90*):  The 
right  of  the  abutting  owner  is,  of  course,  al- 
ways subordinate  to  the  rights  of  the  public. 
In  dty  streets  the  easement  of  the  public  is, 
SB  a  result  of 'the  conditions  of  urban  life, 
more  extensive  than  In  roads  through  sparBely 
inhabited  regions.  In  cities  It  is  customary  to 
devote  'not  only  the  snrfoee  of  the  street  and 
the  space  above  th«  street  to  public  use,  but 
the  mnnidpabty  may,  and  frequently  does,  oc- 
cupy the  soil  beneath  tiie  surface  for  tbe  ac- 
commodation of  sewers,  gas  and  water  pipes, 
electric  wires,  and  conduits  for  railroads. 
Where  the  dty  undertakes  to  occupy  the  space 
above  or  below  the  surface  of  the  street  for 
any  purpose  within  the  scope  of  the  public  uses 
to  which  h^bways  may  be  put,  the  use  by  the 
ownw  of  the  fee  most  jdeld  to  the  public  use.' 
It  Is  well  Bettied  that  the  manner  and  extent  of 
such  public  use  Is  not  limited  by  any  standard 
of  methods  of  use  In  vogue  at  the  time  of  ded- 
ication. 'On  the  contrary,'  said  this  court,  in 
Hontgomery  v.  Santa  Ana.  etc.,  Co.,  104  CaL 
186,  191,  37  Pac.  786,  788  (25  L.  R.  A.  654,  43 
Am.  St.  Rep.  80),  'we  affirm  that,  when  a  pub- 
lic street  In  a  city  Is  dedicated  to  the  general 
use  of  the  public,  it  involves  its  use  subject 
to  munidpal  control  and  limitations  for  all  tbe 
uses  and  purposes  of  the  public  as  a  street,  in- 
duding  such  methods  for  the  transportation  of 
passengers  and  freight  as  modern  science  and 
improvements  may  have  rendered  necessary,  and 
that  the  application  of  these  methods,  and  in- 
deed of  those  yet  to  be  discovered,  must  have 
been  contemplated  when  the  street  was  opened 
and  the  right  of  way  obtained,  whether  by  ded- 
ication, purdiase^  or  condemnatloQ  proceedings, 
and  hence  that  sudi  a  user  imposes  no  new 
burden  or  servitude  upon  the  owner  of  the  abut- 
ting land.'  While  the  predae  question,  namely, 
as  to  whether  or  not  a  tunnel  Ua  traffic  is  a 
reasonable  street  use,  has  never  been  determined 
in  this  state,  it  has  apparentiy  been  assumed 
without  question  In  a  number  of  recent  cases 
that,  if  the  city  has  legiriative  authority  to 
construct  a  traffic  tunnel,  tbe  rights  of  abutting 
pro[>erty  owners  would  not  stand  in  the  way 
of  its  conatraction  on  tbe  theory  that  an  ease- 
ment is  being  asserted  not  contemplated  by  the 
original  dedication.  Gsssner  v.  McCarthy,  160 
Cal.  82, 116  Pac.  73;  Mardis  v.  McCarthy,  102 
Oal.  9ft.  121  Pac  389;  Thompson  t.  Hance, 
174  Cal.  572,  168  Pac.  102L 

"Authorities  ttom  oiba  jurisdietlons,  more- 
over, confirm  the  c(mclusi<m  tiiat  traffic  tunnels 
must  be  recognised  as  a  neceasary  part  ot  a 
modem  ayston  (tf  highways   We  find  the  Sa- 
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pmne  Jndidal  Ooort  of  Maiaghnottto  stattng 
ita  opinion  u  foUom  In  ■  well-oonBidered  and 
carefully  reasoned  case:  'Our  tystem,  which 
leaves  to  the  landowner  tbe  dm  of  the  street 
above  or  below  or  on  the  surface,  so  £ar  as 
he  can  uae  it  without  interference  with  the 
rights  of  the  public,  Is  Juat  and  right,  but  the 
public  rigbtB  in  these  lands  are  plainly  parsr 
mount,  and  they  indode,  as  they  ought  to  in- 
dnde,  the  power  to  appropriate  the  atieets 
above  or  b^nr  the  surface  as  well  as  npMi  tt, 
in  any  way  that  is  not  unreasonable,  in  reter- 
enco  either  to  the  acta  of  all  who  have  ooca- 
Bion  to  travel  or  to  tbe  effect  apon  the  property 
abutters.  The  increase  of  requirementa  for  the 
public  within  the  streets  of  oar  large  cities  has 
probably  equaled,  if  it  has  not  snrpassed,  the 
increase  of  requirements  for  budQess  along  the 
streets.  The  Legislature,  the  guardian  of  pub- 
lic interesta  and  of  prirate  rights,  has  deter- 
mined that  the  space  below  tbe  surface  of  cer- 
tain streets  in  Boston  is  needed  for  travel. 
question  is  whether  action  under  the  statntea  in- 
volves an  acquisition  of  a  new  right  as  agaiost 
the  landowner,  or  only  an  appropriation  and 
regulatitm  of  existing  rights.  It  hardly  can  be 
contended  that  this  is  an  unreasonable  mode  ot 
using  the  streets  in  reference  either  to  travelers 
or  abutters.  If  it  is  not  an  unreasonable  mode 
of  using  them,  the  mere  fWt  that  it  d^irives 
abnttara  the  use  of  vaults  and  other  similar 
ondergronnd  structures  in  tbe  streets,  whidi 
they  have  heretofore  maintained,  is  of  little 
consequence.  Abutters  are  bound  to  withdraw 
from  occupation  of  streets  above  or  below  tbe 
surface  whenever  the  public  needs  tbe  occupied 
space  for  traveL  l^e  necessary  requirements 
of  the  public  for  travel  were  all  paid  for  when 
the  land  was  taken,  whatever  they  nay  be,  and 
whether  the  paiticniars  of  them  vrere  fweseen 
or  not.  The  only  limitation  upon  them  is  that 
dtey  shall  be  of  a  kind  which  is  not  nnreasonar 
ble.  In  the  present  case  the  travel  which  is  be- 
ing provided  for  Is  from  place  to  place  vrithin 
the  city.  There  are  stopping  places  on  the 
Bobway  at  convenient  points.  In  that  respect 
it  is  different  from  a  tunnel  designed  only  or 
chiefly  for  travel  for  long  distances.  Tlw  new- 
method  is  a  substitution  in  part  of  a  snbter- 
ranean  use  of  the  streets  for  tiie  use  of  their 
sarfaoe  for  I2ie  same  general  purpose.  It  Is 
impracticable  to  have  direct  commanicatioa  be- 
tween ^e  premises  of  abutters  and  the  ears  In 
the  tunnel,  but  by  going  a  short  distance  access 
to  them  may  be  had  fr<Mn  any  place.  We  are 
of  opinion  that  this  nse  of  the  streets  is  vrith- 
in  the  purposes  for  which  tbe  lands  were  taken, 
and  that  no  additional  servitude  Is  created  by 
it'  Sears  r.  Grodcer  et  al.,  184  Haas.  686,  69 
N.  B.  S2T,  100  Am.  St  "Rep.  677.  We  concur 
in  this  conclusion  and  decide  that  the  construc- 
tion of  the  proposed  tunnel  will  be  within  the 
right  of  the  city  as  acquired  under  the  dedica- 
tion of  the  ground  for  street  purposes. 

[4,  5)  "Defendants  make  ecveral  points  touch- 
ing the  validity  of  the  notices  published  by  the 
board  of  public  woi^a.  First,  with  respect  to 
the  notice  of  street  work,  it  is  insisted  that 
the  board  failed  to  act  in  the  manner  required 
by  law  in  causing  tiie  notice  to  be  published 
and  failed  to  properly  designate  the  paper  in 
which  publication  was  to  be  made.  The  notice 
in  question  was  dgued  by  tbe  president  of  the 
board  and  wss  published  for  the  period  of  time 
required  by  law  in  tlie  p^er  designated  for  mc3i 
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pubUcatim  by  tha  eltr  odoimO.  It  Is  oqnd  by 
defendants  that  the  preddent  of  the  board  was 

vtrithout  authori^  to  necute  tha  notice^  and  that 
the  board  Itsdf  should  have  designated  the 
paper  in  whldi  it  was  pnblished.  With  refer- 
ence to  the  first  objection,  it  appears  that,  while 
there  was  no  special  order  passed  by  the  board 
directing  the  presidait  to  sign  the  notice  <^ 
street  work,  the  board  bad  undertaken  to  an- 
thorise.  that  oflloer  to  sign  such  notices  by  a 
general  order  pawed  seme  years  beforsi.  Defend- 
ants* counsel  earnestly  questimu  the  ytvwtx  of 
the  board  to  make  such  a  general  order,  argu- 
ing that  the  charter  provision  authorizing  the 
prewdent  to  sign  notices  'on  order  of  the  board' 
requires  independent  action  by  the  board  upon 
eadi  separate  case  as  it  arises.  Tbe  argument 
that  by  the  general  ordor  referred  to  the  board 
undertook  to  abandon  the  ezttrdse  of  the  discre- 
ti<m  reposed  In  it  by  law  and  in  delegate  its 
duties  to  the  iwesident  irould  donbtieas  have 
mudi  force  were  tiie  signing  of  sudi  notices  a 
discretionary  act.  Meuser  v.  Bisdou,  SO  GaL 
239,  244.  But  the  publication  of  sudi  notices 
was  mandatory  upon  tbe  board,  and  no  discre- 
tion in  the  matter  was  left  in  that  body.  In  the 
Instant  case  the  law  and  the  order  of  the  city 
council  required  the  board  to  make  the  publi- 
cation of  the  notice  and  tlie  act  was  of  a  per- 
functory nature  and  of  a  purely  minlateria] 
diaracter.  The  general  order  of  tiie  board  an- 
tiiorizing  the  president  to  i>erform  such  a  per- 
functory and  ministerial  duty  was  clearly 
sufilcient  Addressing  ourselves  to  .the  second 
objection,  namely,  that  the  board  failed  to  desig- 
nate the  newspaper  in  which  the  notice  was  pub- 
lished, we  find  it  admitted  that  there  is  no 
provision  of  the  Street  Improvonent  Act  or  ot 
the  charter  which  directs  that  the  newspaper 
In  whIdi  the  notice  is  to  be  pnbllsbed  shsll  be 
formally  designated  and  no  proviaon  dedaring 
what  officer  shall  select  the  newspaper.  The 
law  does,  in  effect  provide  that  the  board  shall 
cause  the  notice  to  be  published,  and  this  pro- 
vision, it  is  true,  might  well  be  construed  aa 
authorizing  the  board- to  designate  the  paper. 
However,  the  publication  of  the  notice  was, 
in  fact  made  in  tbe  newspaper  designated  by 
the  dty  council  as  the  one  in  which  the  notice 
of  intention  should  be  (and  was)  pnbHshed,  and 
Hits,  we  think,  was  a  substantial  compliance 
with  the  requirement  of  tbe  statute.  Had  the 
power  to  make  or  withhold  publication  of  no- 
tice been  vested  in  the  board,  it  may  be  con- 
ceded that  a  failure  to  make  a  formal  order 
designating  the  paper  for  publication  might  have 
created  a  substantial  defect  fn  the  proceedings 
for  the  reason  that  the  board  would  have  had 
power  to  abandtm  the  proceediiwe.  Stanwood 
T.  Carson,  169  OaL  640,  MS.  147  Pae.  662. 
But  here  the  board  had  merely  a  perfunctory 
statutory  dn^  to  perform,  and  it  performed  that 
duty  when  it  published  the  notice  In  the  pi^wr 
designated  In  tiie  ordinance  of  intenti<m. 

[6, 7]  "Similar  objections  are  made  to  the  no- 
tice inviting  bids.  The  dty  council  directed  the 
board  of  public  works  to  give  the  notice  and 
designated  the  paper  for  the  puUlcation,  The 
secretary  Qi  the  l>oard  signed  and  posted  tbe 
notioe  and  caused  it  to  be  pnblished  in  the  des- 
ignated newspaper.  It  is  first  ccmtended  that 
this  procedure  did  not  amount  to  a  compliance 
with  the  requirement  of  the  Street  Improvement 
Act  that  the  legislative  body  of  tbe  mnnidpal- 
Itr  riKmld  oauas  the  notks  to  be  puUiAed  la  a 
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paper  designated  by  it  The  obricms  answer  Is 
Histt  the  legislatiTe  body  ot  the  dty  of  Los  An- 
geles did  designate  the  newspaper  in  which  the 
notice  was  pnbliahed,  and  that  it  did  cause  the 
posting  and  publication  by  directing  the  board 
of  public  worfes  to  perform  the  ministerial  acts 
connected  therewith.  This  direction  was  nat- 
ural and  proper  in  view  of  the  fact  that  the 
board  was  the  body  which  had  charge  ot  the 
street  ImproTement  work  in  the  city,  and  which, 
moreover*  had  Independent  anthority,  under 
section  145  of  the  charter,  to  perform  those  acts. 
It  is  further  objected,  however,  that  the  board 
failed  to  make  an  order  authorizing  the  notice 
to  be  given,  and  that  the  notice  should  have 
been  signed,  not  by  the  secretarj?,  but  by  the 
president  of  the  board.  The  notice  was  signed 
by  the  secretary  pursuant  to  a  general  order  of 
the  board  which  dire<^  that  officer  'to  post, 
with  s[>edficationa,  and  to  publish  aU  notices 
required  by  law  to  be  posted  and  published,  and 
in  strict  accordance  therewith,  whenever  tiie 
city  council  of  the  dty  of  Los  Angeles  shall  by 
ordinance  order  any  work  of  street  improve- 
ment or  sewer  ccmstruction  to  be  done  under 
the  general  street  law  of  the  state  of  California, 
and  shall  in  such  ordinance  direct  the  board  of 
public  works  to  post  and  to  publish  notices 
inviting  sealed  proposals  or  bids  for  doing  said 
work.'  We  consider  tUs  authorisatimi  suffi- 
cient. While  it  is  true  that  the  formal  acts  of 
the  board  must  In  general  be  executed  by  the 
president  (or,  in  his.  absence,  by  two  members 
of  the  board),  we  are  of  the  opinion  that  It 
was  competent  for  the  board  to  dispense  with 
such  formal  execution  and  to  direct  the  secretary 
to  act  In  the  matter  in  the  case  of  the  i>erform- 
ance  of  a  purely  perfunctory  and  ministerial 
duty  In  which  the  board  mint  act  virtually 
without  discretion.  The  existence  of  such  au- 
thority is  confirmed,  we  think,  if  further  con- 
firman  ce  is  necessary,  by  subdivision  (e)  of  sec- 
tion 143  of  the  dty  charter,  whidi  provides 
that  the  secretary  of  the  t>oard  ahall  post  and 
publish  all  notices  ordered  by  the  board.  The 
objection  that  the  order  referred  to  was  a  gen- 
eral one  is  answered  by  the  fact  that,  the  action 
of  the  board  bein^  purely  ministerial,  a  special 
order  was  wholly  unnecessary.  It  is  finally 
objected  that  the  general  order  is  insufficient 
for  the  reason  that  it  does  not  spedficaily  re- 
fer to  notices  concerning  tunnel  work.  The 
order  waa  general  In  its  nature,  however,  and 
Its  evident  purpose  was  to  Include  all  woA  of 
improvement  of  the  general  character  proposed 
by  the  ordinance  here  considered. 

"It  is  next  (Ejected  that  the  award  of  contract 
was  made  to  the  petitioner  by  the  board  of  pub- 
lic works,  whereas,  it  is  insisted,  it  should  have 
been  made  by  the  dty  council.  Petitioner  con- 
tends that  the  power  to  award  the  contract  was 
vested  in  the  board  by  that  portion  of  section 
145  of  the  dty  charter  wliich  reads  as  follows : 
'(a)  The  board  of  publie  wwks  shall  have  and 
exercise  all  the  powers  and  duties  that  are  now 
or  may  hereafter  be  conferred  or  imposed  by 
law  upon  the  dty  council  relating  to:  (1)  The 
advertising  for  and  inviting  of  proposals  or  bids 
for  doing  any  work  ordered  by  the  dty  council 
to  be  done  in  or  upon  any  streets,  avenues, 
lanes,  alleys,  courts  or  places,  or  in  the  con- 
struction of  any  sewer  or  drain,  ordered  by 
the  dty  coundl  in  or  over  the  right  of  way 
granted  or  acquired  for  such  purpose;  ^  the 
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examining,  considering  and  dedaring  of  audi 

proposals  or  bids;  (3)  the  awarding,  latting  or 
rdetting  of  contraeta  for  doing  any  of  said  woric 
so  ordered,  the  givfaiff  notice  ot  such  award,  the 
rejection  of  proxxwala  or  bids  tat  doing  sneh 
work,  and  the  granting  of  extensions  of  time  for 
the  completion  thereof  by  the  contractor  there- 
for.' Defendants,  on  the  other  hand,  deny  the 
apidicaUlity  of  these  charter  provisi«is  in  the 
instant  case  on  the  ground  tiiat  the  words  'work 
*  *  *  in  or  npcw  any  streets,  avenues,  lanes, 
alleys,  courts  or  places^  are  not  snffident  to  in- 
clude the  work  of  constructing  a  traffic  tunnel 
under  a  streeL  We  are  of  the  opinion,  however, 
that  the  construction  of  a  tunnd  is  naturally 
and  properly  to  be  descritied  as  "work  In'  tiie 
street  and  as  such  is  suffidently  covered  by  the 
words  of  the  diarter  provision  above  quoted. 

[8]  "It  is  also  urged  that  the  proceedings,  as 
set  forth  In  the  petition,  were  in  violation  of 
tbat  pMtion  <a  the  'War  Finance  Gerporatton 
Ae<^  which  deals  with  the  powers  of  the  capital 
Isgoes  committee  as  to  the  issue  of  securities  by 
corporationa.  Act  April  6,  191%  c.  4S,  §  206, 
40  U.  S.  Stat,  at  large,  513  (U,  S.  Oomp.  St. 
1918,  V.  S.  Oomp.  St.  Ann.  Sopp.  1919,  | 
81155im).  In  this  behalf  it  is  Insisted  that  the 
demorrer  to  the  petition  should  have  been  sus- 
tained for  the  reason  that  it  does  not  appear 
therefrom  tliat  the  committee  had  determined 
that  the  sal»  or  offering  tor  sale  or  tor  sub- 
scription of  the  bonds  to  be  issued  to  pay  for 
the  proposed  work  would  be  compatible  with 
the  national  interest  As  we  construe  the  stat- 
ute in  Question,  it  merely  conferred  upon  the 
committee  power,  which  It  might,  but  need  not, 
eierdse,  to  investigate,  imibs  npon,  and  deter- 
mine whether  or  not  the  sale  of  any  securities 
which,  at  the  time  of  the  passage  of  the  act, 
had  not  passed  beyond  the  control  of  the  obligor 
issuing  the  same,  was  compatible  with  the  na- 
tional Interest  Such  a  determination  having 
been  ma^  the  powers  of  the  committee  appar- 
ently terminated;  Oongreas  evidenUy  deeming 
the  force  of  public  opinion  aoffident  to  prevent 
the  marketing  of  securities  whose  sale  was  con- 
sidered inadvisable  by  the  committee.  Upon 
this  view  of  the  matter,  the  powers  of  the  com- 
mittee are  to  be  regarded  as  purely  advisory 
in  their  nature,  and,  had  Its  sale  of  the  bonds 
proposed  herein  been  withhdd,  no  legal  Im- 
pedtanent  would  have  been  placed  in  the  way  of 
tile  iisnance  and  sale  of  these  aecurities.  It 
follows  that  it  was  not  Inenmbent  npon  peti- 
tioner to  allege  tiiat  the  committee  had  approved 
the  sale  of  the  bonds  to  be  issued  in  payment  for 
the  proposed  work  of  construction. 

[9]  "It  appears  from  the  petition  that  the 
boundaries  of  the  assessment  district  described 
in  the  wdinance  of  intention  induded  land  reg- 
istered under  the  Land  Titie  Act  of  1914  (Stats. 
1915,  p.  1932).  Defendants  contend  that  the 
land  so  registered  has  not  been ,  sdlijected  to 
the  lien  of  the  asseMment  by  reason  of  an  alleg- 
ed failure  to  properly  file  with  the  registrar  a 
notice  of  the  ordinance  passed  to  construct  the 
tunnel.  It  is  not  necessary  to  pass  upon  the 
merits  of  this  contention ;  for,  even  assuming 
its  soundness.  It  does  not  afford  the  basis  for  a 
defense  in  the  present  proceeding.  We  may 
assume  that  all  registered  land  within  the  as- 
sessment district  remains  at  the  present  moment 
free  from  any  Uen,  and,  since  the  petition  docs 
not  state  how  much  of  the  land  in  the  district 
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is  registered,  we  may  farther  assume  that  it  is 
all  registered-  'On  this  asmnpttoii,'  asserts 
ootioael  for  defendants,  there  is  at  present  no 
land  which  is  legally  assessable  for  this  ImjvoTe- 
meat,  and  since  it  is  not  pn^oaed  to  pay  for 
the  improTement  otherwise  than  by  levying  as- 
sessments, the  whole  proceeding  most  falL'  The 
condnalon  that  the  whole  proceading  rnnat  fall 
is  nnfttpported  hj  ai^ument  or  authority.  The 
failure,  if  any,  to  file  the  notice  which  would 
subject  the  r^stered  land  in  the  district  to  the 
lien  of  the  uaessmoit  certainly  did  not  affect 
the  power  of  the  dty  to  proceed  In  the  mat- 
ter. The  opening  of  the  pR^oaed  tonnel  is  con- 
cededly  a  municipal  affair,  and  no  provision  has 
been  called  to  our  attention  in  the  charter  or 
ordinances  of  the  dty  the  effect  of  which  wonld 
be  to  make  a  failure  to  file  a  notice  pursuant 
t»  the  nquirementa  of  Oe  Land  Title  Act  a  ju- 
risdictional defect.  Nor,  In  view  of  the  fact  that 
any  unregistered  lots  induded  within  a  district 
containing  reyiatered  land  will  only  be  assessed 
In  accordance  with  benefits  received,  is  there 
any  necessity  of  considering  such  a  failure  a 
jurisdictional  defect  in  the  absence  of  a  posi* 
tive  legislative  dedaration.  This  being  so, 
whether  or  not  there  is  any  land  in  the  district 
subject  to  the  Usd  ia  ma«ly  a  qaestkm  of  psac- 
tlcal  Interest  to  the  ctmtracttw,  who  must  loo^ 
to  such  liens  to  satisfy  his  dalms,  and  if  'the 
whole  proceeding  most  fall,*  it  must  fall,  not  by 
reason  of  any  technical  legal  d^ect,  but  be- 
cause, as  a  practical  matter,  no  contractor  will 
take  his  chance  oo  his  abUity  to  oifcnve  the 
lien  of  the  assessment  on  insufficiont  laud  to  pay 
him  for  his  wwk." 

The  peremptory  writ  <tf  mandate  is  grant* 
ed  as  prayed  for. 

We  conciir:  AN6ELLOTTI,  a  J.;  OIo 
NSY,  J.;  LAWIiOB,  X;  KEKBIOAN,  Judge 
pro  tern. 


In  re  FISH'S  ESTATE!.   (L.  A.  6086.) 
(Supreme  Court  of  Oalifomla;  Feb.  17, 1990.) 

1.  WiuA  •soSSlC^— Bntuxn  to  bb  divided 

BQUAIXT  "BETWEEN"  DAUOHTBB-IH-UW 
AND  FOVB  OHIMiaEN  NAHBD  OW  BX8TBB-IN- 
UkW  BB<ttnBBB  DITXnOH  IN  IIVB  BQITAI. 
PABTB. 

Bequest  of  residue  to  be  divided  equally 
"between"  testatrix's  daughter<in-law  and  the 
four  children  of  testatrix's  sister-in-law,  with 
names  of  the  four  then  given,  will  be  conatraed 
as  calling  for  equal  division  "among"  the  five; 
there  being  no  dear  indication  in  the  will  that 
this  would  do  violence  to  tiie  evident  purpose 
of  testatrix. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Be- 
tween.] 

2.  Wills  4t=3C27— Whebe  none  of  bbsiduabt 
leoatbbs  would  takb  in  absence  of  will, 
bulb  or  a8sp1uno  intent  to  mstbibute 
accobding  to  law  ov  succession  INAFPLIO- 

ABLB. 

Bule  that,  where  will  ia  uncertain,  it  will  b« 
aaaumed  testatrix  intended  distribution  in  ac- 


cordance with  the  law  of  snccesdon,  has  no  ap- 
plication to  a  resldaary  danse,  where  none  of 
the  residuary  legatees  would  take  In  the  ab- 
sence of  a  will,  though  one  of  th«n,  a  daagh- 
ter-lD^w,  was  regarded  by  testatrix  as  a 
daughter. 

Department  2. 

Appeal  from  Superior  Court;  Los  Angeles 
Oonnty;  James  0.  Bives.  lodge. 

Jn  flw  matter  of  the  estate  of  Marie  An- 
toinette Flsk,  deceased.  From  a  deoee  of 
partial  distribution,  Maude  Bryant  Flsk  ap- 
peals. Affirmed. 

See,  also.  178  Cal.  116, 172  Pac  390. 

A.  G.  Allen,  of  Pasadena,  for  ai^lant 
Joseph  C.  rinch  and  O'Melveny,  MiUiUn  ft 
Tuller,  all  of  Los  Angeles,  for  respondent. 

WILBUR,  J.  [1]  Maude  Bryant  Flsk  ap- 
peals from  a  decree  of  partial  distribution, 
claiming  fbat  the  Interpretation  placed  upon 
the  residuary  dause  In  the  will  of  the  testa- 
trix was  OToneous,  for  tlie  reason  tbat  the 
decree  provided  for  an  equal  division  of  the 
property  among  five  persons  named  in  the  re- 
siduary daose^  wberess  it  should  have  a^ven 
onejulf  thereof  to  Mipellan^  and  distributed 
the  otiier  half  to  William  Dunn,  Aida  Furst, 
Cliarles  Dunn,  and  Clarence  Dunn ;  in  otber 
words,  that  ajveUant  should  have  received 
f30,000  instead  of  $12,000  of  the  960^000  dis- 
tributed. The  residuary  danse  In  the  will 
reads  as  follows: 

"All  the  rest  and  residue  of  my  estate  both 
real  and  personal  shall  be  divided  equally  be- 
tween my  daughter-in-law  Maude  Bryant  Flak, 
and  the  fbnr  children  of  my  late  husband's  sis- 
ter, Mrs.  W.  Dunn,  viz.,  William  Dunn,  Aids 
Fnrst,  Charles  Dunn,  and  Clarence  Dunn,  ex- 
cept Uie  memorandum  of  the  following  articles 
to  be  distributed  by  my  son's  widow,  Maude 
Flake.  •  • 

Appellant's  contention  is  largely  based  up- 
on the  use  of  the  word  "between'*  and  the 
phrase  "children  of  my  late  husband's  sister, 
Mrs.  W.  Dunn."  Hie  argument  advanced  is 
that  the  word  "between,"  when  used  with 
strict  grammatical  accuracy,  applies  only 
with  reference  to  two  things  (Funk  &  Wag- 
nail's  New  Standard  Dictionary;  Webster's 
New  International  Dictionary ;  Century  Dic- 
tionary &  Encyclopedia ;  Skeat's  Eltymolc^- 
cal  Dictionary  of  the  English  Language; 
Ghrlakey's  Estate,  248  Pa.  00,  93  Atl.  824), 
and  that  Qierefore  we  must  search  the  will 
to  discover  these  two  things,  and,  d<rii^  so, 
find  therein  the  danghter-tn-Iaw  on  the  one 
hand  and  the  children  of  Mrs.  W.  Dunn,  de- 
ceased, on  the  other,  and  that  therefore, 
when  the  will  provides  that  the  residuum  be 
divided  "equally  between"  the  daughter-iu- 
law  and  the  "children  of  my  late  husband's 
sister,  Mrs.  W.  Dnnn,"  it  means  tliat  the 
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dmii^tw4ii-law  takoi  one-half  and  tbe  tbil- 
dren  (Nie-half. 

The . respondeat  coocades  th&t,  wboi  the 
word  ''between'*  la  uaed  In  atrtct  grammati- 
cal neiM,  It  Bppllea  to  two  Uili^  but  calls 
attrition  to  the  tact  that  it  la  frequenUy^ 
need  In  the  aoiae  of  "among"  and  baa  been 
so  interpreted  In  the  coiutractltw  of  wills  by 
many  courts,  Including-  oar  own.  Senger  t. 
Seager,  81  Ta.  687,  087,  608;  Kling  t. 
SchnellbM^,  107  Iowa,  686,  78  N.  W.  673; 
Graves  t.  Graves.  66  Hon,  68.  8  N.  Y.  Supp. 
284;  Ward  v.  Tompkins,  30  N.  J.  Eq.  8; 
Lord  T.  Moore,  20  CJonn.  122,  1S6;  Myres  v. 
Myres,  23  How.  Prac.  410.  416;  Estate  of 
Morrison,  138  Oal.  401,  404.  71  Pac.  458.  Glr- 
ing  to  tbe  word  "between*^  all  the  etymologi- 
cal significance  to  which  it  is  justly  entitled, 
mat  word  alone  is  hardly  soffident  to  deter- 
mine the  qnestion  involred  in  tbe  case. 

■  We  turn,  therefore,  to  a  more  complete  an- 
alysis of  the  dause,  the  Interpretatitm  of 
whidi  Ifl  here  involved.  If  we  take  the 
clanse  down  to  and  indadlng  the  words 
"Mrs.  Dnnn,"  and  omit  the  word  *four,"  no 
doubt  would  be  entertained,  and  we  under- 
stand that  the  r^pondent  concedes  that  the 
clause  would  require  a  division  into  two 
parts,  as  contended  for  by  the  appellant 
But  the  Injection  of  the  word  "four"  into 
this  clause  at  once  suggests  a  doubt  as  to  the 
intention  of  the  testatrix  with  reference  to 
the  method  of  division.  This  doubt  is  ac- 
c^tuated  bf  the  fact  tb»t,  following  tbe 
name  of  the  mother,  Mrs.  Dunn,  are  the 
names  of  tbe  four  children,  showing  that  at 
the  time  the  will  was  drawn  the  testatrix 
had  in  mind  five  individuals  who  were  to 
be  benefited  by  the  residuary  clause. 

Tbe  reapondent  contends  that  the  rule  is 
unlveraal  that,  where  the  descrlptl(»  of  a 
clause,  audi  as  "children  of  my  late  bos- 
baud's  sister,  Mrs.  W.  Dunn,"  Is  followed  by 
the  names  of  the  individual  beneficiaries, 
that  they  take  as  Individuals,  per  capita  and 
not  per  stirpes,  (dting  Estate  of  Murphy,  157 
Gal.  63,  106  Pac.  230.  137  Am.  Bt  Bep.  110; 
In  re  Barrates  Estate,  132  App.  Dir.  184, 
116  N.  Y.  SiQtp.  766,  Id.;  63  Hi8&  Bep.  484, 
116  N.  Y.  Supp.  706;  In  re  Kimberly's  Es- 
tate; ISO  N.  Y.  9a  44  N.  a  946;  MolTett  v. 
Zamendorf,  1S2  N.  Y.  476, 46  N.  E  846,  67  Am. 
8t  Bep.  629 ;  White  r.  Whitens  Quartan,  168 
Ky.  7Ki,  1^  8.  W.  042 ;  Vionachean^B  Appeal, 
67  Pa.  464, 466;  Todd  v.  Trott,  64  N.  C.  281 ; 
WiUlams  T.  N^.  62  Pa.  826;  Almand  t. 
Whltaker,  118  Oa.  889,  39  S.  B.  S86;  Halone 
T.  Majora,  8  Humph.  (Tenn.)  677;  Wells  v. 
Newton,  67  Ky.  (4  BnBb)-15a 

The  character  of  reasoning  by  which  this 
cfUKflnsion  is  arrivea  at  is  Indicated  by  some 
of  the  Qootatlona  tram  tbe  opinions  thus  call- 
ed to  oar  attentlcm.  In  Estate  of  Murphy, 
supra,  it  is  said: 

"Jt  words  which,  standing  alone,  would  be 
effectual  to  create  a  dass,  are  followed  by 
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equallj  operative  words  of  devlae  to  devlseei 
b;  tiame  and  in  definite  proportions,  the  law' 
infers,  from  the  designation  by  name  and  men- 
tion of  the  share  each  is  to  take,  that  the  devi- 
sees are  to  take  individually  and  as  tenadta 
in  common,  and  that  the  descriptive  portion  of 
the  clause  [children  of  a  deceased  sister]  is  In- 
tended merely  as  matter  of  Identlficatioa.'' 

Later  In  the  aamo  caae  it  la  said  of  the 

general  rule: 

"When  in  a  devise  a  dass  and  todiviouals  are 

both  mentioned,  and  nothing  appears  from  oth- 
er dausea  of  the  will  or  extraneous  evidence 
reqniring  a  different  construction,  the  devise 
will  be  coQfltrned  as  one  to  devisees  iedividoal- 
I7  and  not  to  tbem  collectivelj— to  them  as  ten- 
ants in  commtm,  and  not  to  diem  as  survivors 
of  a  dass." 

It  shoQld  be  noted,  however,  that  the  de- 
vise Involved  hi  that  will  was  very  different 
from  that  InTolved  here,  lliere  were,  In  that 
caae,  practically  two  separate  and  distinct 
devises,  one  interpretative  of  the  other.  Aft< 
er  the  first  provision  12iat  tbe  residue  shall 
"be  equaHy  divided  among  the  four  children 
of  my  late  sistra  Oatherfaie  F.  Elynn"  occurs 
the  following: 

"That  is  to  say:  I  give,  devise  and  bequeath 
all  tbe  reet  of  my  personal  property  and  all  my 
real  estate  of  whatsoever  kind  and  wheresoev- 
er situate,  share  and  share  alike,  to  Timothy  J. 
Flynn.  William  D.  Flynn,  Uary  Jane  Logan  and 
Kate  I.  Prendergast" 

In  Barrett's  Estate,  supra,  the  following 
statetnent  of  tbe  surrogate  Is  approved: 

"In  legal  contemplation,  a  gift  to  a  dass  is 
a  gift  of  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  in  namber  pt  the  time  of  the 
gift,  to  be  ascertained  at  a  fetare  time,  who 
are  all  to  take  in  equal  or  some  other  definite 
proportion;  the  share  of  eadi  being  dependent 
for  its  amount  upon  the  ultimate  number." 

In  re  Elmberly'a  Estate,  supra,  tbe  gift 
being  **nnto  my  three  alBtera,  Mary,  Annt^, 
and  Lonlsa,"  It  was  held  not  to  be  a  gift  to 

a  class;  the  court  saying: 

"Here  the  namber  of  persons  was  certain  at 
the  time  of  the  gift;  tbe  share  each  was  to  re- 
ceive was  also  certain,  was  in  no  way  depend- 
ent for  its  amoont  upon  tbe  namber  who  should 
survive,  and  hence  this  case  is  not  within  tbe 
prine^^  Invoked." 

In  Ifoffett  T.  Blmendorf;  supra,  It  was 
said: 

"The  courts  invariably  attach  great  impor- 
tance to  tbe  designation  of  Uie  devisees  sevei^ 
ally  by  name,  and  to  a  provision  that  they  shall 
share  the  gift  in  fixed  and  definite  proportions. 
*  *  *  Necessarily,  where  the.  devisees  are 
described  as  a  class  only,  their  names  not  be- 
ing mentioned,  and  there  is  nothing  to  indicate 
a  gift  to  individuals,  the  gift  is  to  a  class,  as 
such,  and  not  to  particular  persons  who  may 
compose  a  class," 
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The  court,  In  its  finding  set  oat  practical- 
ly all  tbe  evidence  with  reference  to  the  re- 
latlonsblp  of  the  parties  bearing  upon  the 
correct  interpretation  of  the  will.  Tide  was 
evidently  done  In  order  that  we  might  te  In 
as  teTorable  a  position  to  determine  the  diffl- 
cnlt  question  InTolTod  as  was  the  trial  court, 
80  far  as  that  in^terpretatlon  depends  npon 
ertraneons  evidence.  The  most  slgnlflcaBt  of 
this  la  a  letter,  r^brred  to  in  tiie  will,  wlOi 
reference  to  a  Iega<7  of  $15,000  to  the  tcppA' 
lan^  who  was  the  widow  of  the  <mly  son  of 
the  testatrix.  From  the  time  of  her  mar^ 
riage  in  1900  She  and  her  bosband  lived  wtOi 
the  testatrix  nntU  the  husband's  death  in 
1902,  after  which  appellant  lived  with  the 
testatrix  about  .one-half  .the  ttme^  and  was 
there  treated  as  a  daughter  until  the  death 
of  testatrix.  Evidently  the  testmtriz  regard- 
ed tlie  ani^Uaut  with  maternal  affection.  It, 
In  ascertaining  tlw  meaning  of  the  wHI,  it 
Is  pmpet  to  measure  the  feelli^  of  tbe  tes> 
tatrlx  by  fbs  nature  ct  Uie  dlspotitlon  of  her 
proper^,  we  And  abundant  evidence  ttf  tlie 
affectloD  She  had  tor  her  daughter-in-law. 
Testatrl^s  bome,  valued  at  $10^000,  with  Its 
eontenta,  except  In  certain  partlcnlan  men- 
tioned, was  left  to  the  anwllant  The  testa- 
trix alsd  heaneathed  appellant  her  sealskin 
sadc,  souvenir  spoons  collected  by  appel- 
lant's deceased  husband,  diamond  ring,  aM 
thlmole^  and  other  penonal  effects,  whldi 
were  to  be  distributed  by  aK»dlant  as  her 
Judgment  dictated.  Appellant  was  made  an 
executrix  of  the  will.  She  was  also  made  a 
special  beaoest  of  415,000,  wim  a  letter  of 
advice  of  bow  *^  wish  Iwr  to  use  tbe  whole 
or  a  part  ot  tbe  fund."  Ttda  letter,  thus  re- 
ferred to  In  the  will,  Is  to  the  effect  that  the 
appellant  was  to  use  the  whole  or  sach  part 
thereof  as  might  be  necessary  In  order  to 
make  the  bequest  to  Princeton  nniversity 
equal  to  at  least  $50,000. 

It  Is  argued  from  these  considerations  that 
the  affectionate  relationship  between  the  tes- 
tatrix and  the  appellant  was  such  that  it 
was  her  int^tlon  to  give  a  larger  propor- 
tion of  the  residuum  of  her  estate  to  appel- 
ant than  a  ooe-flfth  thereof,  and  In  this 
connection  It  is  disclosed  that,  while  the  re- 
lationship between  the  testatrix  and  the  other 
persmis  mentioned  in  the  residuary  dause 
was  friendly  and  to  an  extent  affectionate,  it 
did  not  partalie  of  the  same  intimacy  exist- 
ing between  appellant  and  the  testatrix.  The 
argument  In  this  belialf  is  a  most  persuasive 
one.  But,  if  we  turn  to  the  provisions  of 
the  will,  we  find  that  Alda  Furst,  one  of  the 
four  persona  named  In  tbe  residuary  clause, 
was  gtvra  a  bequest  of  $10,000,  diamond  ear- 
rings, mahogany  sofa,  and  testatrix's  watch, 
and  that  her  aoa,  Sidney  Dale  Fnrst,  was 
given  $2,500,  and  that  by  the  codicU  $5,000 
was  leift  for  the  edncatim  ot  her  son  Wol- 
cott  If  we  tafee  the  amount  of  the  legacy 
as  Ibe  measure  of  affection,  there  Is  no  great 


disproportion  between  the  recognition  of  tbe 
respondent  Mrs.  Alda  Furst  and  tbe  appel- 
lant, and  If  these  two  names  mily  were  In- 
volved in  the  residuary  disposition  there  is 
no  such  disparity  in  the  provisions  made  for 
them  in  the  balance  of  the  will  as  would  Jus- 
t^Qr  the  coodosion  trom  that  fftct  alone  tbat 
tbe  testatrix  Intended,  In  tbe  residuary 
dans^  to  give  to  tne  tnore  tbau  to  the  otber. 
It  sboiild  be  (AsOTe^,  also,  with  r^erenoe  to 
the  other  persons  mentioned  in  the  residoary 
clause,  that  while  they  were  not  given  other 
bequests,  the  son  of  Obarles  Dunn  was  given 
$2,000,  and  the  daughter  ot  William  Dunn 
was  given  $%600  and  some  small  tokens. 
Thus  the  three  residuary  legatees,  Ifrs.  Aida 
Fors^  CBiarles  Dxmn,  and  William  Dunn, 
w«e  recognised  by  sAts  to  their  diildren. 
anmuntlng  In  each  cue  to  |2,600k  So  that; 
artde  from  tbe  vedal  bequests  to  Mrs.  Alda 
Fnrst;  we  find  these  three  persons  mentioned 
In  the  residuary  clause  treated  alike,  and 
that  CSarence  Dunn  could  not  be  similarly 
recognized  because  he  had  no  children. 

Upon  tbe  qnestloa  <tf  tbe  amount  left  to 
these  various  residuary  legatees,  tbe  bequest 
of  $15,000  to  tbe  aroellant  has  mmii  signifi- 
cance, and  ii^  ordor  to  aj^redato  tbat  signifi- 
cance it  will  be -necessary  to  state  furiber 
facts  bearing  upon  the  purpose  of  tbe  testa- 
trix. Xbe  letter  of  advice  with  reference 
thereto  reads  as  follows: 

"My  Dear  Maude:  When  yon  read  this  I 
shall  be  beyond  tbe  worry  and  strife  of  this 
world.  Ton  know  well  my  great  anxiety  about 
the  memorial  In  Prinoeton  University  for  the 
dear  one  yoa  and  I  both  loved  so  web.  I.  in 
going  to  ba  where  he  Is,  leave  you  to  carry 
out  my  Intentions  with  full  confidence  in  your 
integrity  to  carry  ont  my  wishes.  It  is  my  de- 
sire that  Princeton  University  have  $50,000  to 
invest  as  I  have  stated  in  my  win.  Fearing 
that  I  might,  according  to  the  laws  of  Califor- 
nia, so  distribute  my  estate  as  to  frustrate  my 
Intentions  for  the  bequest,  I  leave  you  $15,000, 
a  part  or  all  of  which  I  expect  and  direct  that 
you  give  to  Princeton  to  make  up  the  deficit 
whidi  may  be  the  resolt  of  my  devising  to 
Princeton  only  one-third  (tf  my  estate  minus 
tbe  other  bequests  vhich  are  not  to  In^du- 
als,  snd  in  this  manner  Princeton  will  receive 
the  $50,000  which  I  desire  to  leave  to  It  Now, 
my  dear,  I  hope  yon  will  have  many  happy  days 
in  the  home  on  California  street  and  have 
health  to  enjoy  the  means  yoa  will  have.  Do 
not  remember  my  faults  so  well  as  the  loving 
interest  I  have  ^ways  felt  in  you  as  all  there 
was  left  to  me  of  the  dear  son,  who  was  my 
idol,  even  with  all  my  fsOlngs. 

Ix>vingly,  Mother. 

"June  16,  1907.  Marie  A.  Fisk.** 

It  will  be  observed  from  this  letter  that 
the  cardinal  purpose  of  tbe  testatrix  was  to 
create  a  fund  of  at  least  $60,000  for  tbe 
memorial  at  Princeton  University.  In  giv- 
ing $15,000  by  this  special  legacy  to  the  ap- 
pellant, she  was  willing  that  the  amount  re- 
ceived by  the  appellant  dionld  be  reduced  by 
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Budi  an  amount  as  mlgbt  be  needed  to  In- 
crease the  gift  to  the  Unlver^ty  to  ^,000. 
Hie  testatrix  was  fully  adTlsed  as  to  the  re- 
atrlctioD  contained  in  the  law  of  California 
limiting  charitable  bequests  to  one-third  of 
the  estate.  Civ.  Code,  S  1313.  Having  glren 
charitable  bequests  other  than  that  to  the 
university,  amounting  to  $12,000,  she  evident- 
ly felt  that  the  share  which  the  university 
would  receive  under  the  will  might  not  ex- 
ceed $35,000  las  thus  only  916,000  would  be 
required  to  make  up  the  $50,000) ;  tbat  is  to 
say,  she  recognized  that  one-third  of  the  es- 
tate might  not  exceed  $47,000,  and  that  the 
estate  in  that  event  would  be  $141,000,  If 
the  estate  had  not  exceeded  this  amount,  ahd 
the  residuary  clause  had  been  divided  In  five 
portions,  appellant  would  have  received  under 
tbe  will  in  all  nearly  twice  as  much  as 
Charles,  William,  and  Clarence  Dunn,  and  an 
amount  about  equal  to  Mrs.  Alda  PursL  But 
this  evidently  was  the  lowest  point  to  whldi, 
in  the  mind  of  the  testatrix,  the  gift  to  her 
daugbter-in-Iaw  conld  be  reduced.  If,  how- 
ever, we  assume  that  the  Interest  which  the 
university  would  take  under  the  will,  exclu- 
sive of  the  $15,000,  was  $50,000,  the  entire 
estate  would  amount  to  $186,004),  the  resid- 
uum would  be  $100,000,  and  the  appellant 
would  receive  $45,000,  Mrs.  Alda  Purst  would 
receive  $30,000,  and  Charles,  William,  and 
Clarence  Dunn  each  $20,000.  By  reason  of 
the  &ct  that  the  appellant  was  given  a  spe- 
cial legacy  of  $15,000,  to  be  used  as  indicated, 
it  followed  that  for  every  $15  added  to  the 
estate  between  $147,000  and  $186,000,  she 
took  $7  as  against  $2  to  each  of  the  other  re- 
siduary legatees;  that  is  to  say,  she  took 
one-third  of  the  Increase  of  the  estate  which 
would  otherwise  be  required  from  the  $15,- 
000  for  the  university,  and  she  took  as  a 
part  of  the  residuary  legacy  (me-flftb  of  the 
other  two-thirds,  making  a  total  of  sevoi-flf- 
teenths,  as  against  two-fifteenths  to  each  of 
the  other  residnary  l^tees.  It  antears 
f  r«n  the  decree  of  distribution  that  the  val- 
ue of  the  estate  is  such  that  appellant  will 
receive  the  entire  $15,000;  as  iras,  no  doub^ 
Intended  .by  the  testatrix.  Indeed,  ae  the 
will  speaks  tnm  fh9  date  of  Oie  death.  It 
must  applied  to  the  sltaatlon  at  that  time, 
and  we  mtist  assume  that  the  testatrix  In- 
tended the  appellant  to  have  the  entire  $1S|- 
000. 

This  discussion  brings  us  to  the  conclusion 
that,  notwithstanding  the  evident  affection  of 
the  testatrix  for  the  appellant;  there  Is  no 
clear  indlcatkm  In  Ihe  will  that  an  equal  di- 
vision of  the  residuum  would  do  violence  to 
the  evident  purpose  of  the  testatrix.  WUIe 
great  emphasis  la  placed  by  the  appellant  up- 
on the  apparent  intention  of  the  testatrix 
that  the  daughter-in-law  should  remain  In 
the  home  and  maintain  It  as  such,  and  the 
fact  that  out^de  of  the  moneys  coming  to  her  j 
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from  this  estate  ahe  bad  an  Income  of  about 
$1,000  per  annum,  we  cannot  see  that  here  if 
any  clear  light  which  wilt  show  the  Intention 
of  the  testatrix.  She  may  well  have  felt  that 
It  would  be  better  for  her  daughter-tn-law  to 
make  some  effort  in  her  own  behalf  than  to 
remain  alone  In  a  home  and  be  waited  npon 
by  servants.  In  any  event,  after  canvassing 
the  various  contentions  of  the  pnrtles,  we 
must  return  to  a  consideration  of  the  lan- 
guage used  by  the  testatrix  and  find  herdn, 
If  possible,  the  key  to  her  intentions. 

[2]  In  this  connection  appellant  invokes  a 
rule  of  construction  which,  we  think,  has  no 
application  to  the  will  In  question,  namely, 
the  rule  that,  where  property  Is  bequeathed 
and  the  will  Is  nncertaln,  the  court,  in  as- 
certaining the  purpose  of  the  testatrix,  will 
assume  the  Intent  to  be  to  distribute  the 
property  In  accordance  with  the  law  of  suc- 
cession, and.  In  the  at>8ence  of  a  clear  Intent 
to  make  other  disposition,  interpret  the  will 
accordingly.  This  rule  is  Invoked  npon  the 
theory  that,  Inasmuch  as  appellant  was  re- 
garded by  the  testatrix  as  her  daughter  and 
the  other  residuary  legatees  as  more  distant 
relatives,  connected  onljt  by  marriage,  we 
should  apply  this  rule  of  construction.  The 
insnimountahle  difficulty  in  that  course  lies  In 
the  fact  that  none  of  the  residuary  legatees 
would  take  In  the  absence  of  a  will.  For 
that  reason  there  Is  no  room  for  the  opera- 
tion of  the  rule,  however  Just  sucii  an  appli- 
cation might  otherwise  seem  to  be. 

After  canvassing  the  whole  matter,  and  aU 
the  arguments,  so  diligently  and  effectively 
presented  by  counsel,  we  are  Indlned  to  think 
that  the  strong  inference  to  be  derived  from 
the  use  of  the  word  "betwe^i"  by  the  testa^ 
trlx,  who  was  a  cultured  winnan  and  well  ae- 
quainted  with  the  use  of  language.  Is  over- 
come by  the  use  of  the  names  of  the  residu- 
ary legatees,  and  that  a  consideration  of  the 
entire  residuary  <dause  shows  that  she  had 
In  mind  five  indlvldnals  to  whom  the  residn- 
ary l^des  were  to  go,  and  that  in  providing 
for  distribution  these  Individuals  thus  named 
were  to  share  alike.  In  arrive  at  this  con- 
clusion we  are  mindful  of  the  Act  that  a  con- 
trary one  might  well  be  reached,  and  that  no 
human  tribunal  will  ever  be  ^le  to  asoertaln 
exactly  what  the  testatrix  meSnt  But  courts 
are  chaiised  with  the  duty  ef  distributing  the 
property  left  by  the  testatrix,  and,  for  that 
purpose,  of  ascertaining  the  meaning  of  her 
will  by  the  application  ot  such  rules  of  In- 
teipretation  and  evidence  as  bear  there<m. 
So  ctmstmed,  we  hcM  that  the  decree  of  the 
trial  court  was  correct. 

The  decree  ot  partial  dlstrlbotlmi  is  af- 
flrmed. 

We  concur:  LEMMON,  J.i  KBBfilGAN, 
Judge  pro  tern. 


Digitized  by 


962 


187  PACIFIC 


REPORTER 


(Gal. 


CMAPMAN  V.  JOCBLTN.    (L.  A-  4900.) 

(Bnpreme  Ooort  of  California.   Feb.  19*  1920, 
Rdiwring  Denied  March  18, 1920.) 

1.  MUinOIPAX.  OOBTOBATIORS  •aiffSZ— SlSnT 
jUSnaMBHT  DIED  SnDXHOB  THAT  MOTICX  TO 
BKDEBK  WAS  OITSN, 

Under  the  Ytooman  Act  with  amendments 
in  force  in  1912,  m&kins  street  aaaeasmeot  deeds 
prinuiT  evidence  o£  the  regularity  of  all  tiro- 
ceedinffs,  snch  a  deed,  in  the  absence  of  proof 
to  the  contrary,  proves  the  giving  of  notice  to 
redeem  if  snch  notice  is  essential  to  Its  validity. 

2.  COHSTITUTrONAI,  LAW  ♦swlSft— MUHTCIPAI. 
OOBPOKATIONB  e=»576— VAXIDITT  OF  STBEBT 
BORD  ASSBBSUSHT  DCBD  DmUUNBD  UHDKB 

LAW  ■zurnno  when  bond  was  isbuxd; 

BAIJB  worn  STBEBT  ASSBSSUNT  WZCHm  OON- 
TBAOT  OUtTBE  OF  CONSTITUTION. 

Where  property  was  sold  to  satisfy  a  street 
•aseBanent  bond,  the  validity  of  the  sale  most 
be  determined  1^  the  statutes  in  force  at  the 
time  the  bond  was  Issoed.  in  view  oi  Ctmst  art 
1, 1 16,  forbidding  the  passage  ai  Uws  Impsiring 
tibe  obligations  of  contracts. 

8.  UCNIOIPAL  OOBPOBAIXONB  •=>527— StBEXT 
ASeESeUEHT  A  "COirrBAOT." 
A  "street  assessment"  Is  a  contract,  and  stat- 
ntea  in  force  at  the  time  prescribing  the  man- 
ner of  its  enforcement  are  a  part  of  each  eon- 
tract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ftnt  and  Second  Series,  Contract.] 

4.  MUNtOIPAI.      COBPOBATXONfl  ^o485(l>— 

Street  assbbshbnt  bond  oojfsnnnKs  a 

"COHTBAOT." 

A  bond  issaed  upon  a  street  assessment  aft- 
er the  owner's  failure  to  pay  the  same  wltUn 
the  preseribed  time  constitates  a  "contract.'' 

C.  Municipal  oobpobationb  <=»076— Powbbb 

OF  CITT  TSXASUBEB  IH  BTBEKT  ASBBS8UEHT 
SALES  ABB  I.IHITED. 

In  proceedings  to  sell  property  for  street 
assessments  under  St.  1893,  p.  83  (St  1899.  p. 
40),  a  city  treasoref  is  bound  by  the  mles  ap- 
plicable to  special  agents,  and  his  unauthorized 
acts  do  not  Und  the  parties  concerned. 

4w  MtTNioiPAL  oobpobations  «=s>67&— Stbebt 

ABSBBSHBifT  O^TMB  UUBT  FOLLOW  FHBSOBIBBD 
PBOCEDUBB.  -J 

The  same  rules  apply  in  testing  the  validity 
of  street  assessment  soles  as  in  sales  for  ordi- 
nary taxes,  and  the  prescribed  mode  of  proce- 
dure, so  far  as  it  is  specific  and  of  possible  bene- 
fit to  the  owner,  most  be  followed. 

7.  Municipal  oobpobatxonb  «s:»57V— Sibbbt 

AfiBESSUENT  NOTICE  OF  SALE  lEVBT  STATE 
AlCOVKT  DUB  AT  DATS  OF  KOXIOB. 

Under  St.  1899,  p.  48,  {  5,  providing  that 
notice  of  street  assessment  sales  shall  state  "the 
smonnt  due  thereon,"  the  amount  due  on  the 
asseBBment  bond  at  the  time  the  city  treasurer 
gives  the  notice  of  sale  must  be  stated. 


8.  Municipal  coBPORAxiona  ®=:^i75— Faxc- 

UBE  TO  COBBBCTLT  STATE  AlfOUNT  DUB  TZV 
NOTICE  OF  STUET  ABSBBBICBNT  SAU  IB  FATAK.. 

The  requirement  under  St  1899,  p.  43,  i  Sv 
pzoTiding  tint  nottoca  ot  sale  In  street  assw 
meat  ossea  shall  state  the  amount  due,  la  man- 
datory, and  stating  a  smaller  amount  of  interest 
than  was  actually  due  was  not  a  substantial 
complianoe  with  the  statute,  and  rendered  * 
sale  made  upon  andi  notice  void. 

9.  MmrxoiPAL  oobpobations  ^»S76— Undbb- 

BTATEHBNT  OP  AXOUNT  DUB  IN  8TBBEI  AS- 
SBBBHENT  NOnCB  OF  BALE  IB  PBEJUDKIAL  TO 
OWNBB. 

Where  a  city  treasurer  underetated  the 
amount  due  for  street  assessments  in  a  notice 
of  sale  given  under  St.  1899,  p.  43,  f  5,  re- 
quiring the  amount  due  to  be  stated,  the  mis~ 
statement  cannot  be  declared  ntmprejudicial 
to  the  lot  owner,  since  the  bondholder  might 
comidain  if  the  aale  was  tor  too  small  an 
amount,  and  nodiing  will  be  presomed  agaiiut 
an  owner  whooe  property  is  sold  to  enforce  a 
lien  for  a  Ux  or  assessment 

la  Bank. 

Appeal  from  SnperlOT  Court,  Los  Angeles 
County;  Charles  Monroe,  Jadg& 

Action  to  quiet  title  by  HomM*  Chapmaji 
against  Harriet  M.  Jooelyn.  Judgment  for 
defendant,  and  plalntlfE  appeals.  Afflzmed. 

Orondi  A  Orouch,  of  Los  Angeles,  for  ap- 
pellant. 

I  darter,  Kirby  ft  Henderson  and  Albert  I«e 
St^dwns,  Ci^  Atty.,  all  of  Los  Angele^ 
James  H.  Hovrard.  City  Att7t  of  Pandena, 
John  P.  Dunn,  City  Atty^,  of  Los  Angeles, 
Albert  Barstow,  OltT  Atty.,  of  Aihambra,  W. 
B.  Brans,  City  Atty.,  of  GlmdaH-  Victor  B. 
MtOjacaB,  City  Atty.,  of  Banta  Monica,  Wil- 
liam Haslett,  dtr  Atty.,  of  South  Pasadena, 
Frederidc  Baker,  Gl^  Atty.,  of  Los  Angeaea. 
and  Edgar  S.  Van  Meter,  Cltj  Atty.,  of 
Fresno,  for  resimndeat 

SHAW,  J.  The  plaintiff  appeals  from  a 
judgment  In  favor  of  the  defendant  The 
plaintiff  was  tbe  grantee  In  a  deed  executed 
by  the  treasurer  of  the  of  Los  Aisles, 
in  pursutiDce  of  a  sale  made  by  him  to  satls- 
ty  a  street  Improvement  bond  issued  upon 
an  assessment  for  the  Improvement  of  a 
street  In  front  of  the  lot  sold.  The  complaint 
alleged  a  cause  of  action  to  quiet  title.  Tbe 
defendant  appeared  and  answered,  denying 
that  the  plaintiff  was  the  owner  of  the  lot, 
and  alleging  that  she  was  the  owner  in  fee 
and  entitled  to  possession  thereof.  Upon  the 
trial,  her  defense  consisted  entirely  of  an  at- 
tack upon  the  validity  of  the  deed  of  the  city 
treasurer  under  which  the  plaintilf  claimed. 
The  defendant  offered  no  evidence  of  title  in 
herself. 

The  proceeding  for  the  street  work-  was 
begun  and  consummated  under  the  act  of 
18S5,  commonly  called  the  Vrooman  Act,  with 
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the  unenAnenta  la  fiwce  In  the  year  1012. 
Hie  assesament  was  duly  made  against  the 
lot  for  the  sum  of  $88.78.  For  Qds  anm  a 
bond  was  authorized  and  was  dn^  Issoed  on 
August  3,  1912,  as  provided  In  the  street 
bond  act  enacted  as  supplemental  to  the 
Vrooman  Act  (St.  18S6,  p.  140)  and  the 
ammdments  thereof  tn  force  at  that  time 
(Stats.  1893,  p.  33;  Stats.  1889,  p.  40).  The 
bfmd  was  to  run  for  fba  term  of  10  years, 
and,  as  authorised  In  the  act,  the  principal 
omslsted  of  10  annual  Installmaita.  One  In- 
8tallni«it  waa  to  be  paid  on  the  2d  of  January 
of  each  year  following  taie  date  of  the  bond. 
The  first  nine  Installments  were  eadi  for  98.- 
88  and  the  tenth  for  98.30.  The  httsrest  was 
to  be  paid  semiannually  on  the  2d  days 
ot  January  and  July  of  each  year  and  was 
evidenced  by  19  conpcms,  the  first  being  for 
$2.48,  due  January  2,  1913,  and  the  two  fol- 
lowing each  for  $2.64,  due  respectively  oa 
July  2, 1913,  and  January  2, 1914.  The  ata^ 
ute  then  In  force  made  the  bonds  prima  tasia 
evidence  of  the  regularity  of  all  previous 
proceedings,  Including  the  assessment,  and 
m^e  the  deed,  whai  duly  acknowledged, 
"primary"  evidence  of  tlie  regularity  of  all 
the  proceedings.  The  amendment  of  1013 
makes  the  bond  conclusive  evidence. 

The  plaintiff  introduced  In  evidence  the 
deed  aforesaid,  duly  acknowledged.  The  de- 
fendant then  Introduced  the  demand  made 
by  the  bondholder  for  a  sale  of  the  property 
for  nonpayment  thereof,  the  notice  ot  sale 
thereupon  given  by  the  treasurer,  with  the 
affidavit  of  publication  thereof,  and  the  treas- 
urer's certificate  of  sale  to  the  purchaser. 
It  was  stipulated  that  nothing  bad  been  paid 
on  the  bond.  On  this  evidence  the  court 
made  findings  and  gave  Judgment  for  the 
defendant  The  title  was  thereby  shown  to 
be  in  the  plaintiff,  unless  from  the  evidence 
it  appears  that  the  deed  to  the  plaintiff  was 
Invalid. 

[1]  1.  The  first  objection  offered  by  the 
respondent  to  the  validity  of  the  deed  is  that 
the  evidence  of  the  plaintiff  Is  insufficient  be- 
cause he  did  not  prove  the  giving  of  notice 
to  the  owner  to  redeem  the  property  from 
the  sale  upon  the  bond.  There  is  no  force  in 
this  objection.  It  is  conceded  that  the  deed 
contained  the  recitals  required,  by  the  stat- 
ute. Hence  it  was  primary  evidence  of  the 
regularity  of  all  proceedings  preceding  Its 
execution.  Therefore,  In  the  absence  of 
proof  to  the  contrary,  the  deed  proved  the 
giving  of  the  necessary  notice  to  redeem,  if 
such  notice  was  essential  to  its  validity. 
Empire  Securities  Co.  v.  Matthews,  176  Pac. 
160;  Tllton  V.  Bussek,  171  CaL  734.  154  Pac. 
860. 

[2-4]  2.  The  most  serious  objection  Is  thai 
the  city  treasurer  did  not,  in  his  notice  of 
sale,  comply  with  the  statute  by  reciting 
therein  the  amount  due  on  the  bond.  The 
case  must  be  determined  upon  the  provisions 
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of  the  bond  act  as  Vt  existed  In  1912  when 
the  bcHid  was  Issuedl  The  act  then  In  force 
was  enacted  In  1800.  Stats.  1809,  p.  40.  Tba 
ameodmaits  of  the  act  in  1018  made  some 
material  dbai^es  In  Hie  zvaoinemutts  oon- 
cerntog  a  ssl&  Stats.  1018,  pi  840.  A  street 
assesament  Is  a  contract,  and  the  i«ortslonfe 
of  the  statute  in  fores  at  the  time  prescribing 
the  manner  ot  Its  enforcement  are  a  part  of 
Budi  contract  Grtighton  v.  Pragg.  21  Oal. 
US-,  Houston  T.  M(£enna,  22  Gal.  t5tS&.  The 
boAd  Issued  upon  sodi  assessment,  by  reason 
of  die  follure  of  the  owner  to  pay  the  same 
within  the  SO  days  allowed  to  the  contractor 
for  the  work  to  collect  the  same,  must  there- 
tore  also  constitute  a  contract  In  effect, 
.the  bond  creates  a  power  oi  sale  whereby 
the  contractor  may  enforce  the  Hen  of  the 
assessment  against  the  property  described  In 
the  bond.  The  city  treasurer  la  thereby 
made  a  special  agoQt  of  the  parties  concevn- 
ed,  with  authority  to  execute  tbe  poww  m- 
cording  to  Its  terms,  as  found  tai  the  statute 
under  which  the  bond  Is  Issued.  The  C5on- 
stitutim  forbids  the  passage  of  a  law  Im- 
jHilrlng  the  obligation  ot  a  contract  Article 
1,  I  16.  It  follows  that  a  law  enacted  after 
such  contract  Is  made,  and  which  materially 
alters  the  remedy  of  the  bondholder  to  en- 
force his  lien  by  means  of  a  sale,  or  the 
rights  of  the  owner  under  the  law  existing 
at  the  time  the  btmd  was  issued,  cannot  ap- 
ply to  previous  contracts,  and  can  have  only 
a  prospective  effect  Houst(m  v.  McKenna, 
supra.  The  case  in  this  aspect  is  not  distin- 
guishable from  Welsh  v.  Cross,  146  Cal.  621, 
81  Pac.  229,  106  Am.  St.  Rep.  63,  2  Ann.  Cas. 
796,  wherein  it  was  held  that  a  law  extend- 
ing the  time  for  redemption  from  a  foreclo- 
sure sale  Impaired  the  obligation  of  a  mort- 
gage executed  before  its  enactment. 

IS,  i}  The  city  treasurer,  being  a  q>eclal 
agent  authorized  to  execute  the  power  de- 
fined in  the  bond  and  the  statute^  is  bound 
by  the  rules  applicable  to  special  agents,  as 
in  other  cases.  His  authority  is  "not  to  be 
extended  beyond  that  which  Is  given  In  ex- 
press terms,  or  which  is  necessary  and  prop- . 
er  to  carry  into  effect  that  which  Is  expressly 
given"  (2  Oor.  Jur.  556),  and  such  authority 
"must  be  strictly  pursued  and  acts  beyond 
those  which  are  legitimately  necessary  to 
carry  the  particular  power  into  effect"  do  not 
bind  the  parties  concerned  (2  Cor.  Jur.  611). 
Not  only  is  the  bond  and  the  statute  a  con- 
tract but  it  Is  a  contract  forced  upon  the 
parties  by  the  compulsion  of  law  enacted  in 
pursuance  of  the  taxing  power  of  the  stata 
The  same  rules  apply  to  the  validity  of  such 
proceedings  as  in'  sales  for  ordinary  taxes, 
^e  prescribed  mode  of  procedure,  as  far  as 
It  is  ffieclfic  and  of  possible  benefit  to  the 
owner,  must  be  followed.  Ellis  v.  Witmer, 
131  Cal.  249,  66  Pac.  301 ;  Los  Angeles,  etc., 
Assoc  V.  PozzI,  167  Cal.  456,  140  Pac.  681; 
TUton  V.  Bussek,  supra,  171  CaL  730^  154 
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Pae.  860;  flhlpmin  t.  Wadiea,  8T  GhL  672,  82 
Pac.  690. 

[7,  ■}  The  jixinManB  vdatlnc  to  flie  sale 
ot  property  under  the  tK»d  act,  and  oonstl- 
tatlng  tbe  terms  of  the  power  under  whidi 
thedty^  treaaorer  most  act,  are  found  In  aec- 
tloB  5  (Statu  1880,  pu  43).  Upon  default  la 
eltbw  pxlndpal  or  Intereat  of  the  boaid,  the 
holder  may  demand  that  the  city  treaaurer 
advertlae  and  sell  the  lot  ^erenpoD  "the 
lAnle  brad,  or  Ita  wvald  remaindw,  with 
Ita  accrued  Intwea^  a«  eipreaed  In  aald 
bond,  BhaU  become  due  and  payable  lnune< 
dlateiy,  and  on  the  day  followtng  shall  be- 
come ddlpqnent"  Thereupon,  on  demand  of 
tb»  tuOOer,  the  tUj  treaaurer  ahall  publlah 
a  notloe  of  aal^  atatlng  thmin  *'1!hB  date, 
the  number,  and  aerlea  of  tbe  deUnqnoit 
bond,"  a  deecrfptlon  of  the  property, 
amount  due  thmoo,  and  a  atatement  Uut 
unleaa  tbe  amount  tk  eald  brad  and  tbe  In- 
tereat dne  tberera,  together  with  the  costs  of 
publication  at  such  notice,  are  paid,  the  real 
proper^  described  In  said  bond  will  be  sold 
at  pubUc  auctton,**  ra  tito  day  Oiereln  11^, 
at  the  ofBoe  of  tbe  city  treaaurer.  Subdlrl- 
atra 

The  act  oratahu  no  deflaltikm  cr  anything 
indicatine  tbe  meaning  of  tbe  phrase  "the 
amount  due  thereon"  in  the  above  provlslra. 
nie  notice  of  sale  Is  to  be  glroi  after  the 
bond  has  become  dellnqnent,  and  ttie  statate 
refers  to  It  as  a  "delinquent  bond."  The 
OQ&xing  jwragraph  of  the  section  declares 
that  upon  the  demand  of  the  bcmdholder  the 
whole  bond,  with  die  accrued  Interest,  be- 
comes due  and  payable  immediately,  and  de- 
linquent on  the  following  day.  It  is  the  bond 
which  has  thua  reached  the  stage  of  a  ma- 
tured obligation  which  is  referred  to  in  the 
phrase  "the  amount  due  tberera."  In  view 
ot  the  IndeflnltenesB  of  the  statute  on  the 
subject,  we  can  perceive  no  reason  for  giving 
this  phrase  any  other  Oian  its  plain  and  lit- 
eral meaning;  tbat  Is,  the  amount  due  on 
the  brad  at  the  time  the  dty  treasurer  gives 
the  notice.  The  entire  subdivision  contain- 
ing this  clause  speaks  as  of  Qiat  date,  and, 
inasmuch  as  the  context  gives  no  Indication 
of  an  Intratlon  to  refer  to  any  other  date.  It 
ehrald  be  given  the  meaning  It  expresses, 
and  it  cannot  reasonably  be  construed  to  re- 
fer to  any  other  period.  The  conclusion  is 
that  the  treaaurer.  In  giving  the  notice, 
ahould  atate  the  anumnt  of  die  ui^iaid  prin- 
cipal and  the  Intereat  accrued  at  the  time  he 
gives  the  notice.  It  la  not  necessary  here  to 
consider  the  manner  In  whlCh  the  amount 
should  be  stated,  whether  computing  tbe 
interest  Mmadf  and  stadng  die  total  amrant 
of  the  principal  and  Interest;  or  atattog 
the  total  amount  ct  the  principal  unpaid, 
followed  by  a  statement  tbat  it  bean  the 
fixed  rato  of  interest  from  the  date  which 
would  be  required  by  the  rules  of  computing 
interest  ra  debts.   In  the  prearat  case  the 


BEPOBTEB  (OaL 

amount  atated  did  not  eraiply  widi  ddier 
mode,  and  It  did  not  atate  c<Hrrectly  tbe 
amount  due  ra  the  brad  at  tbat  time  or  at 
any  other  tlma 

The  principal  of  the  bond  was  183.78.  It 
was  dated  August  8,  1812,  and  bore  7  per 
cent  Interest  from  date.  Nothing  had  been 
paid  ra  the  principal,  consequently  the  cou- 
pons CalUng  due  after  January  2,  1818,  did 
not  repress  the  Interest  on  the  entire  prin- 
cipal, Thoae  for  the  yemr  1818  included  in- 
tereat only  on  idne>tmtha  of  the  iRindpal, 
tAoae  for  1914  ra  only  elght-tentba  thereof, 
nay  were  computed  on  the  assumptkm  that 
die  annual  installmaita  of  die  pilnelpal 
would  be  paid  when  due.  The  notice  of  sale 
was  dated  BCarcfa  26, 1914,  and  was  pnbUabed 
ra  Hard!  2T,  1914.  At  the  latt«  date  the 
amount  of  the  principal  of  the  bond  was  883.- 
78,  tbe  accrued  Interest  was  88.68,  making  a 
total  of  188.44,  besldea  the  costs.  Tbe  notice 
atated: 

"That  the  amount  due  on  said  bond  is  as 
follows:  Dae  on  principal  thereof  $83.78;  dne 
on  amount  of  Interest  accrued  on  ssid  bond 
87.71;  total  amount  due  on  said  bond  101.40.'* 

It  appears  that  the  dty  treasurer  did  not 
oraipute  the  Interest,  but  assumed  tbat  tbe 
coupons  correctly  stated  the  amount  thereof. 
The  amount  -given  in  die  nodce  was  the 
amount  of  the  matured  coupons  affixed  to  the 
bond,  including  that  for  January  2,  1914. 
As  these  coupons  did  not  represent  the 
amount  of  Interest  on  the  entire  principal, 
the  error  Is  manifest  Under  the  rules  ax>- 
pllcable  to  such  proceedings,  as  hereinbe- 
fore stated,  the  requirement  that  the  notice 
shall  state  the  amount  due  on  the  brad  mnst 
be  considered  as  mandatory,  and  It  must  be 
strlcUy  followed.  The  result  Is  that  the  fail- 
ure to  state  In  the  notice  the  correct  amount 
due  on  the  bond,  and  the  stating  ther^  of 
an  amount  less  than  was  due,  was  not  a  sub- 
stantial compliance  with  the  statat^  and  a 
sale  made  upon  such  a  notice  must  be  con- 
sidered void.  Landr^^ann  t.  Peppfat,  86  Gal. 
126,  24  PaC.  859. 

[II  It  cannot  be  assumed  that  the  mistake 
of  the  treasurer  In  stating  In  the  notice  an 
amount  less  than  that  which  was  dne  -vras 
one  without  prejudice  to  the  lot  owner.  The 
notice  required  by  the  statute  la  not  to  be 
glvra  by  the  bondholder  or  by  any  person  i 
over  whom  be  has  control.   It  must  be  given  | 
by  the  city  treasurer.   It  would  result  that 
It  the  notice  Is  for  too  small  an  amount  the 
bondholder  would  have  the  right  to  com-  I 
plain  and  to  avoid  tbe  sale.  If  made  without  | 
his  crasent    Tbe  existence  of  sndi  right  i 
ml^t  well  operate  to  ke^  others  fRim  bid-  ' 
ding,  to  the  detriment  (tf  the  lot  awa». 
Nothing  la  to  be  presumed  against  Oxe  own- 
er of  the  lot  and  In  fiivor  of  the  proceedings 
upra  a  sale  of  property  to  enforce  a  lira  fox 
a  tax  or  asaeasment, 
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As  the  sale  rnnst  be  dedared  void  for  the 
reasons  above  glTen,  It  Is  oimecessarT  to  no- 
tice the  nnmoroDB  oQtex  oUectlons  preoented 
against  its  -nlldltr  by  the  respondent 

The  judgment  la  afllrmed. 

"We  concur:  ANGEIXOm,  O.  J.;  WI1> 
BUR.  X;  LGMKON.  DUVET,  J.;  I<AW- 
LOR,  J. 


8UCKOW  T.  BOARD  OF  MEDICAL  EXAM- 
INEB8.    (L.  A.  0840.) 

<Snpreme  Court  of  California.  Feb.  17, 1920.) 

1.  CoRvrmmoiTAi.  uir  «B9a67  —  Riobt  to 
PB ACTIOS  HBnicnre  is  a  valuable  "fbop- 

XBTT**  BIOBT  OCUBSn  BT  THB  OONSTmr- 
TION. 

The  right  to  pracUce  medidne  la,  like  the 
rii^t  to  practice  anj  profeBsioo,  a  valaable 
"property^  right  in  wldcb,  under  the  Oonstita- 
tlon  aDd  laws,  one  ia  entitled  to  be  protected 
and  aecored. 

[Ed.  Notc^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proper- 

2.  OOnSTITDTIONAL  LAW  «S9261— "DUB  PRO- 
0X8S  or  LAW"  BBQtTIBBS  ITOTICI  AND  HKAB- 
mO  BBPOSB  BtnX  TEXBtTNAL  AITTHOBZZBn  TO 
DBTBBmn  THB  QUBBTIOH. 

Under  Const,  V.  B.  Amend.  14,  prohibiting 
the  deprivatioB  of  life,  libertjr,  or  property 
withont  dae  process  of  lav,  and  GonaU  art.  1, 
If  1  and  18,  gnaranteeing  similar  rigma,  the 
term  "dae  process  of  law"  means  that  no  one 
can  be  deprived  of  the  guaranteed  rights  with- 
out notice  and  an  opportunity  for  hearing  be- 
fore some  tribunal  anthorized  to  determine  the 
qaestioQ. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Due  Pro- 
cess of  Law.] 

3.  CoaenTUTioKAi.  law  ^906  —  Boabd  or 

HEDICAL  EXAUNEBa  Uf  FBOCBBDINO  TO  CAIf- 
CEL  LICENSE  WBXtX  EXEBCISINO  QUASI  JUDI- 
CIAL POWEB  IB  HOT  A  COUBT;  "JUDIOXAL 

PDNCTION." 

While  the  board  of  medical  examiners,  in 
entertaining  a  proceeding  to  cancel  or  Buspend 
license  to  practice  medicine  on  the  gronnd  of 
the  misconduct  of  tiie  Ucensee,  is  exercising 
quasi  judicial  power  at  least,  for  the  **judi- 
cial  foncUon"  is  to  dedde  on  the  property 
rights  of  the  citizens  and  to  adjudicate  and  de- 
fine rights,  ihe  action  of  the  board  in  suspend- 
ing a  license  is  not  open  to  attack  on  the 
ground  that  the  statute  creating  the  board, 
etc.,  is  unconfltitutioQal,  on  the  theory  that 
the  board  was  made  a  court  under  Const,  art. 
Q,  i  X  authorizing  enumerated  courts,  for  in 
no  event  is  such  an  administrative  board  deem- 
ed a  court. 

[Ed.  Note.— For  other  deflnltiona,  see  Words 
and  Phrases,  First  snd  Second  Series,  Judidal 
Function.] 


4.  Phtsioukb  ahd  BUBaxoBTs  ^»60>— Dbcx- 

BXON  or  BOABD  Or  HEDICaL  BXAlimBS  in 
ADJUDIOATIIfQ  BZOHT  TO  PBAOTIOB  llEDICUTX 
BBVXEWABLB  ON  OEBTIOBABa. 

A  decision  of  the  board  of  medleal  eEaoH 
Inera  In  the  exerdse  of  its  quad  Judicial  pon^ 
ers,  whereby  the  traard  cancda  or  suspends  the 
right  of  a  licensee  to  practice  medicine^  Is  re> 
viewable  on  CMrtiorari. 

B.  PHTBXOIAlfB  ABTD  BUBWinfS  •»11Q)— COU- 
PLAIWT  OH  WHICH  PHTBIdAir's  LICKNBB  TO 
PBAOnOB  WAS  SOHPUriHEO  HXBD  HOT  B>  SPB- 

omc. 

Complaint  on  which  a  physician's  license 
to  practice  medidne  was  suspended  is  not  open 
to  attack,  where  it  stated  the  charge,  because 
it  was  not  aa  fuU  and  comprehenrive  as  an  In- 
dictment or  information. 

d.  PHTnOIAHS  AND  8UB0B0M8  •aIIW  —  IH 
PBOCEEDINQ  TO  SUSPEND  A  LZOXKa  BOABD 
or  HEDICAL  XXAHINEBS  NOT  BOUND  BT  THB 
KOUBS  or  BVIOBNCB  PBESOEIBED  BT  PEHAL 

Code. 

A  decision  of  the  board  of  medical  exam- 
iners Buspendiug  tiie  license  of  physician  to 
practice  medicine  Is  not  open  to  attack,  on  the 
ground  that  thwe  was  no  competent  evidence 
to  sustain  the  charge,  because  the  evidence  was 
elicited  from  persons  who  would  in  criminal 
prosecutions  have  been  classed  as  accomplices 
and  upon  whose  testimony  no  eonriction  could 
be  based,  fOr  tiie  hoard  ia  not  Umited  to  the 
roles  vt  evidence  prescribed  by  the  Pcnsl  Code. 

Department  1. 

Appeal  from  Superior  Ooort,  Los  Angeles 

County;  Grant  Jadison,  Jodge. 

Proceeding  by  John  K.  Sackow  against 
the  Board  <rf  Medical  Examiners  of  the  State 
of  California,  to  review  the  action  of  the 
board  in  suspending  plalntUTs  lioaiBe.  From 
a  Judgment  for  defendant,  demurrer  to  the 
complaint  having  been  Bostalneti  without 
leave  to  amend,  plaintiff  appeals.  Affirmed. 

Davis  &  Rush,  of  Los  Angeles,  for  appel- 
lant. 

Jfitm  W.  Hart,  of  Los  Angeles,  for  re- 
epondoit 

SHAW,  J.  In  a  proceeding  against  the 
plaintiff  of  the  character  authorized  by  sec- 
tion 14  of  the  act  for  the  regulation  of  the 
practice  of  medicine  as  amended  in  1915 
(Stats.  1913,  722;  Stats.  1915,  196),  the  de- 
fendant, board  of  medical  examiners,  suspend- 
ed the  license  of  the  plaintiff  to  practice 
medicine  for  the  period  of  one  year.  Plain- 
UfT  had  theretofore  been  duly  licensed  to 
practice  medicine  In  California.  Thereupon 
the  plaintiff  began  a  proceeding  in  the  supe- 
rior court  to  review  the  action  of  the  board 
in  suspending  his  license,  claiming  that  the 
same  was  lo  excess  of  its  Jurisdiction.  The 
court  below  sustained  a  deranrrw  to  the 
complaint,  without  leave  to  amend,  and  gave 
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judgment  for  the  deftaidant  From  fhla  |ndg- 
m«Dt  plaintiff  appeals. 

The  complaint  seta  ont  In  full  tbe  ivoceed- 
Ings  taken  and  the  erldence  heard  by  the 
board  on  which  Its  order  was  based.  The 
plaintiff  presents  three  i)OintB  In  support  of 
bis  claim  that  the  hoard  had  no  jurisdiction 
or  power  to  suspend  his  right  to  practice 
medicine.   They  are  as  follows: 

(1)  Tb&t  the  provision  of  the  statute  ran- 
powerlng  the  board  of  medical  examiners 
to  suspend  or  rervoke  a  license  to  practice 
medicine,  upon  finding  the  practltltmer  guilty 
ol  "unprofessional  conduct,"  Is  unconstitu- 
tional. (2)  That  the  c(»nplalnt  against  the 
plaintiff,  filed  with  the  board,  does  not  suffi- 
ciently state  any  cause  for  the  revocation  or 
su8i)enBlon  of  his  license.  (3)  That  no  suffi- 
cient evidence  was  produced  on  the  hearing 
before  the  board  to  prove  their  charges  or 
support  or  justify  Its  action  in  suspending 
the  license. 

[1-4]  The  argument  of  the  petitioner  on 
the  point  that  the  statute  is  anconstltutltKial 
is  that  by  Bectl<m  1,  art.  6,  of  the  Gonstlta- 
tlon,  all  of  the  Judicial  power  of  Qxe  state  is 
rested  In  the  courts  there  named  and  In 
"sudh  Inferior  courts  as  the  Legislature  may 
eBtabllsh  in  any  inconMrated  city  or  town, 
townshii^  county,  city  and  county,"  and  that 
ofl  tblB  tribunal  Ig  not  <me  of  the  courts  par- 
ticularly named  In  the  section  and  is  not  an 
Inferior  court  of  any  dty,  town,  township, 
county,  or  city  at^  countTt  it  la  an  attempt  by 
the  Legislature  to  vest  part  of  the  Judidal 
power  of  the  state  in  a  tribunal  other  than 
any  that  Is  antborlsed  by  the  section.  It 
must  be  conceded  that  the  powa  glvai  to  the 
board  to  revolce  or  snspoid  the  license  of  a 
person  duly  admitted  to  practice  medicine, 
upon  finding  him  guilty  of  charges  ctf  unpro- 
fessional conduct^  as  defined  in  said  section 
14,  is  Judicial  in  its  nature.  *^e  rl^t  to 
pra<Alce  medldne  Is,  like  the  right  to  practice 
any  other  profession,  a  valuable  prc^rty 
right.  In  which,  under  the  Ccmstltutlon  and 
kiws  of  the  state,  one  Is  entitled  to  be  pro- 
tected and  secured."  Hewitt  t.  Board  of 
Medical  Examiners,  148  Cal.  692.  84  Pac. 
39,  3  L.  R.  A.  (N.  S.)  896,  113  Am.  St  Rep. 
315.  The  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  provides  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law.  Ar- 
ticle 1,  5  i  of  the  Constitution  of  California, 
provides  that  all  men  have  certain  Inalloiable 
rights,  among  them  being  those  of  eiijoylng 
liberty  and  possessing  and  protecting  prop- 
erty, and  section  13  thereof  provides  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  The 
deprivation  of  sudi  right  without  due  pro- 
cess of  law  would  be  a  violation  of  these 
provisions.  The  meaning  of  this  Is  that  no 
one  can  be  deprived  thereof  without  notice 
and  an  opportunity  for  a  hearing  before  some 
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tribmul  AoOAwlzed  to  detornitaie  tiie  qnestlon. 
TbAt  a  board  or  tribunal  so  author^nd  ex- 
erdaea  at  least  quasi  Judicial  power  in  so 
doing  la  eetabllslwd  by  oar  decisions. 
The  Judicial  function  is  to  dedde  on  the  iwop- 
erty  or  rights  of  the  citizen  (BoblnsoD 
Board,  16  Ctal.  210;  Imperial  W.  Co.  v. 
Board.  162  Cal  18,  120  Pac.  780;  11  Cor. 
Jur.  122) ;  to  declare  the  law  and  d^e  the 
rl^ta  of  the  parties  under  It  <Frasher  v. 
Rader,  124  Cal.  134,  56  Pac  797) ;  to  deter- 
mine what  shall  be  adjudged  or  decreed  be- 
tween the  parties  (Rhode  Island  v.  Mass,  37 
U.  S.  [12  PeL]  718,  9  L.  Ed.  1233) ;  to  de- 
cide with  whom  is  the  right  of  the  case 
(People  V.  Board,  122  Cal.  421,  55  Pac.  131) ; 
to  ascertain  existing  rights  or  establish  a 
title  or  to  determine  the  rights  of  the  con- 
troversy between  the  parties  (Title,  etc.,  Co. 
V.  Kerrigan,  150  Cal.  320,  88  Pac  356,  8  L. 
R.  A.  [N.  S.l  682,  119  Am.  St.  Rep.  199). 
The  determination  that  plaintiff  was  guUty 
and  that  his  right  to  practice  should  be  sus- 
pended comes  cleaiiy  within  the  scope  of  these 
definitions.  Nevertheless  it  is  now  well  estab- 
ished  In  this  state  that  tribunals  such  as  the 
,  board  of  medical  examiners  or  other  boards 
empowered  to  revoke  licenses  whldi  they  have 
previously  granted,  for  cause  defined  by  the 
law,  are  not  courts  in  the  strict  sense ;  they 
are  not  exercising  "the  Judicial  power  of  the 
State"  as  that  phrase  Is  used  in  the  Oonstitn- 
tlon  conferring  Judicial  power  npoof  courts, 
and  that  statutes  creating  such  boards  and 
conferring  upon  them  such  powers  are  con- 
stltutlSnal.  Ex  parte  Whitley,  144  GU.  167, 
77  Pac.  879,  1  Ann.  Gas.  IS;  Los  Angeles  v. 
Spencer,  126  CaL  670,  59  Pac.  202.  77  Am. 
St.  Rep.  217 ;  Hewitt  v.  Board,  supra.  It  Is 
also  settled  that,  where  a  board  has  exercised 
quasi  Judicial  power  of  the  nature  of  that 
here  in  question,  its  decisions  are  subject  to 
revision  by  way  of  oertlorarL  Imperial 
Water  Co.  t.  Board,  supra,  and  cases  tliere 
dted. 

[I,  •]  The  statute  under  trtilch  the  proceed- 
ing was  had  specifies,  among  other  things 
whlcb  ccmstitnte  unpntfesslfmal  omduet,  the 
following:  "Tbe  procuring  or  aiding  or  abet- 
ting or  att^ptlng  or  agreeing  or  offering  to 
procure  a  criminal  abortton."  The  complaint 
before  the  board  charges  that  the  plalntifr  did 
in  the  county  (MCLoa  Angeles,  state  of  Califor- 
nia "procure,  aid  and  abet,  and  attempt,  agree 
and  offer  to  procure,  a  criminal  abortion  upon 
a  pregnant  woman,"  naming  a  obtain  perscm. 
The  plaintiff  contends  that  Uie  board  could 
not  have  Jurisdiction  unless  the  charge  was  as 
specific  and  complete  as  would  he  necessary  to 
an  indictment  under  the  provisions  of  tbe 
Penal  Code  defining  the  crime  of  abortion. 
In  support  of  Its  point  that  there  Is  no  legal 
evidence  In  sni^rt  of  the  decision  of  the 
board,  its  clatm  is  that  the  diarges  were 
sustained  wholly  by  the  testlmtmy  of  persons 
who  would  In  a  criminal  prosecution  have 
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been  dassed  as  accompllcee  In  the  act  charg- 
ed, ftnd  that  nnder  the  P^ial  Go^  no  ochitIc- 
tlon  can  be  had  x^oa  the  testimony  of  ac«Bn- 
pUces  alone.  .| 

We  do  not  deem  It  necessary  to  discuss  these 
points  at  length.  E>ach  of  them  was  raised  in 
Uie  case  of  Lenterman  v.  Anderson,  86  Cal. 
App.  472,  172  Pac.  ^5,  and  was  decided  ad- 
Teisely  to  the  contention  of  the  appellant 
here  by  the  District  Court  of  Appeal  of  the 
Second  District  A  petittim'to  this  conrt  for 
a  rehearing  of  the  canae  was  filed  presenting 
precis^  the  same  points  as  are  jvesented 
here,  and  It  was  denied.  We  are  satisfied 
with  the  principles  stated  In  that  ease,  and  it 
mtist  be  considered  as  anthmrll^  on  the  sub- 
ject The  roles  of  pleading  ln*crimlnal  cases 
and  the  mles  limiting  the  effect  of  evidence 
therein  as  fixed  in  the  P^al  Code  do  not 
apply  to  proceedings  before  the  board  of  med- 
ical eKamlnem.  No  otbH*  points  are  pre- 
sokted  in  support  ot  the  appeaL 

The  Judgment  Is  affirmed. 

We  concur;  LAWLOIl,'J.;  OLNEX,  J. 


HIESTAND  et  al.  v.  WEST,  Snperior  Court 
Judge.   (Civ.  3250.) 

(District  Court  of  Appeal,  Second  District,  Dl- 
tIbImi  1,  California.   Jan.  12,  1920.) 

Exceptions,  bill  of  ^s>60r-ApPELLAiras  not 

AOBEBINQ   TO  AUEKDHKNTS  MUST  PBEBSIfT 

THE  BILL  WITHIN  TEN  DATS. 
Where  appellants  did  not  consent  to  pro- 
posed amendments  to  the  bill  and  failed  to  pre- 
sent the  bill  of  exceptions  to  the  trial  judge  for 
settlenieDt  within  the  10  days  prescribed,  they 
are  not  entitled  to  have  the  bill  of  nceptiMis 
settled,  though  tb^  thereafter  agreed  to  the 
amendments. 

Petition  by  McCAellan  B.  Hleetand  and  Lu- 
cy Ulestand  for  writ  of  mandate  to  be  di- 
rected to  Z.  B.  West,  Judge  of  the  Superior 
Court  of  the  State  of  California  in  and  for 
Orange  County  to  compel  settlement  of  a  bill 
of  exceptlonB.  Writ  denied. 

William  J.  O'Brien,  of  Loa  Angeles,  for 
pctltlonerB. 

Edoi  ft  Eoepgel,  of  Santa  Ana,  for  respond- 
ent 

CONREJT,  P.  J.  Application  for  writ  of 
mandate  to  compel  respondent  Judge  to  set- 
tle and  certify  a  bill  of*  exceptions. 

The  procedure  authorized  for  the  purpose 
of  obtaining  a  bill  of  exceptions  Is  prescribed 
by  section  GoO  of  the  Code  of  CItU  Procedure. 
It  Is  provided  that — 

Within  ten  days  after  a  proposed  bill  has 
been  by  one  party  served  ui>on  tbe  adverse  par- 


ty, the  latter  may,  wlOiis  ten  days,  propoaa 
amendments  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  pasty.  "The  propowd 
bill  and  amendments  must,  within  tea  days 
thereafter  be  presented  by  the  party  aseUag  the 
setdement  of  tbe  bUl,  to  the  Judge  who  tried  w 
heard  the  case,  upon  five  days'  notice  to  the  ad- 
verse party,  or  be  delivered  to  the  deit  of  the 
court  for  the  judge.  ♦  •  *  When  received 
from  tbe  clerk,  the  judge  must  designate  the 
time  at  which  he  will  settle  the  bill,  and  the 
clerk  must  immediatdy  notify  the  parties  of 
such  designation.  *  *  *  If  no  amendments 
are  served,  or  if  served  are  allowed,  the  pro- 
posed Wl  may  be  presented,  with  the  amend- 
ments, if  any,  to  the  Judge,  *  *  *  toe  set- 
tlement witbont  notice  to  the  adverse  party." 

In  a  certain  action  of  Snearly  et  al.  against 
these  petitioners,  judgment  was  entered  in  fa- 
vor of  the  plaintiffs.  Thereafter  the  defend- 
ants presented  their  motion  for  a  new  trial, 
which  motion  was  denied  on  the  11th  day  of 
July,  1»19.  On  the  21st  day  of  July,  1919,  de- 
f^dants'  attorney  served  upon  plaintiffs' 
attorneys  a  copy  of  a  proposed  bill  of  excep- 
tions. On  the  SOth  day  of  July.  1910,  plain- 
tiffs* attorneys  duly  served  upon  defendants' 
attorney  their  proposed  amoidments  to  said 
pro&oaeA  bill  of  exceptions.  Defendants'  at- 
torney did  not,  within  ten  days  thereafter, 
present  the  proposed  bill  and  amendments  to 
tbe  Judge  or  deliver  the  same  to  the  cleric  for 
the  Judge.  It  la  true  that  he  did,  on  the  21st 
day  of  July,  deliver  his  proposed  bill  of  ex- 
ceptions to  the  county  clerk  at  his  office,  and 
requested' tbe  clerli  to  give  It  to  the  judge; 
bat  he  never  at  any  time  left  the  proposed 
amendments  with  the  cleric,  and  he  did  not 
present  them  to  the  Judge  except  as  herein- 
after stated.  On  the  4th  day  of  September, 
1919,  defendants'  attorney  gave  notice  to 
plaintiffs'  attorneys  that  the  proposed  bill 
and  amendments  would  be  presented  to  the 
Judge  on  the  12th  day  of  September,  1019,  at 
1:30  o'clock  p.  m.  At  that  time  defendants' 
attorney  presented  to  the  Judge  tbe  said  pro- 
posed amendments,  and  the  Judge  then  and 
there  had  with  him  the  said  proxKised  bill 
which  theretofore  had  been  filed  with  tbe 
clerk.  At  that  time  the  plaintiffs'  attorneys 
objected  to  the  settlement  of  the  bill  for  the 
reason  that  the  defendants  did  not,  within 
ten  days  after  the  services  on  them  of  said 
proposed  amendments,  present  the  bill  with 
the  proposed  amendments  as  required  by  law. 

The  facts  above  stated  clearly  show  that 
the  proposed  bill  and  amendments,  If  the 
amendments  were  not  adopted,  were  not  pre- 
sented within  the  time  limited  by  tbe  Code, 
and  those  facts  are  sufficient  to  justify  the 
judge  in  his  refusal  to  settle  the  hill  if  the 
amendments  were  contested.  Certain  addi- 
tional facts  appear,  however,  which  affec-t 
the  right  of  petitioners  to  have  the  bill  set- 
tled and  certified.  In  considering  these  facts 
it  is  to  be  understood  that  petitioners  express- 
ly disclaim  that  they  have  sought  to  be  re- 
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Uered  from  default  under  the  prorlslons  of 
BecUoD  473  of  the  Code  of  CItU  Procedure, 
but  they  rely  directly  upon  their  claimed 
rl^t  aud  contend  that  they  were  not  to  de- 
fault Some  of  the  facta  are  In  dispute.  The 
eridence  Is  In  the  form  of  affidavits,  Indud- 
lug  the  verlfled  s>etItIon  and  the  verified  an- 
swer. It  Is  stipulated  that  we  may  determine 
the  facts  from  these  sworn  statements.  The 
additional  facts,  as  we  find  them  to  exist,  are 
as  follows:  On  the  8Ui  day  of  August,  1819, 
which  was  within  ten  days  after  service  of 
the  proposed  amendments,  Mr.  O'Brien,  de- 
fendants' attorney,  and  Mr.  Eden,  one  of 
plaintiffs'  attorneys,  orally  agreed  that  they 
would  go  to  the  Judge  to  have  the  bill  set- 
tled. They  found  the  Judge  presiding  In  the 
court,  and  Mr.  Eden  departed  without  wait- 
ing until  they  could  be  heard.  After  the  de- 
parture of  Mr.  Eden,  defendants'  attorney 
stated  to  Qie  judge: 

**ThBt  as  to  all  but  one  or  two  of  the  pro- 
posed amendments,  they  were  undoubtedly  all 
right,  and  that  he  bad  no  notci  to  Bhow  whether 
the  one  or  two  aboot  whitA  he  wns  in  doubt 
should  be  incorporated  in  the  bill  of  exceptions, 
but  that  if  the  notes  of  the  said  trial  judge,  or 
those  of  the  plaintiffs'  attorneys,  showed  that 
the  testimony  was  given,  he  coidd  settle  the  bill 
in  accordance  with  plalntifW  proposed  amend- 
ments." 

Thereafter  def^antaf  attorney,  having 
received  from  the  Judge  a  letter  adllng  at- 
tention to  the  provisions  of  section.  6S0,  Code 
of  CItU  Procedure,  gave  th«^notice  to  which 
we  have  referred,  that  the  liroposed  bill  and 
amendments  would  be  inresented  on  Oie  12th 
day  September.  The  petiUon  herein  fur- 
ther alleges,  and  the  affidavit  of  Mr.  O'Brien 
states  tbat  at  said  hearing  of  September  12, 
1919,  and  opim  Qie  lo^sentatton  of  Mr.  Eden's 
objections  to  the  settlement  ot  the  Ull,  de- 
fendants' attorney  "then  oraUy  accepted  eadi 
and  alt  and  every  of  idalntUh*  [woposed 
amendments."  This  statement  Is  denied  by 
Judge  West,  who  says  that  the  sole  question 
discussed  related  to  the  right  claimed  by  Mr. 
O'Brien  to  have  the  bill  settled,  and  Mr. 
Eden's  obJectl<ma  thereto.  The  Judge  then 
took  the  proceeding  under  submission  and  re- 
quested the  respective  attorneys  to  present 
authorities  bearing  on  the  objections  made. 
On  the  15tb  day  of  September  defendants'  at- 
torney mailed  to  the  clerk  his  points  and  au- 
thorities and  a  written  acceptance  and  allow- 
ance of  each  and  all  of  the  proposed  amend- 
ments. The  latter  was  filed  by  the  clerk  on 
the  16th  day  of  September.  On  the  16th  day 
of  September  the  court  entered  an  order  de- 
clining to  settle  the  bill.  At  the  time  when 
this  order  was  made,  and  tmtll  the  15tb  day 
of  October,  when  petitioners  again  demanded 
that  he  settle  the  bill.  Judge  West  did  not 
know  that  said  written  acceptance  of  the 
amendments  had  been  received  or  filed.  Up- 
on the  conflicting  evidence  above  noted,  we 
ftnd  that  the  alleged  oral  acceptance  ot  the 


amendments  on  8^>tember  12th  was  not  prov- 
ed. Giving  equal  credit  to  the  good  faith  of 
the  witnesses,  we  think  that  the  statement  of 
Judge  West  is  more  cmislsteut  than  is  tbe 
oiKKtslng  statement,  witS  tbe  conduct  of  Mr. 
O'Brien  down  to  that  time.  By  the  state- 
ment made  to  the  Judge  by  Mr.  O'Brtea  ou 
August  Sth,  to  which  we  have  referred,  it 
was  necessarily  implied  that  at  that  time 
he  waa  opposing  the  allowance  of  some  of 
the  proposed  amendments.  His  presenta- 
tion of  the  bill  and  amendments  on  S^tem- 
ber  12th  was  made  upon  notice  to  the  other 
party,  presumably  for  the  purpose  of  giving 
them  an  opportunity  to  defend  their  amend- 
ments. Since  then,  as  we  find  the  fact  to  be, 
the  defendants  did  not  adopt  the  amendments  * 
and  bring  mcJi  adoption  to  the  attention  of 
the  judge  until  after  the  matter  bad  been 
submitted  and  the  court  had  made  its  order 
declining  to  settle  the  bill,  it  was  then  too 
late  for  them  to  face  about  and  adopt  tbe 
amendments. 

We  have  given  due  consideration  to  the 
cases  cited,  including  Pendergrass  v.  Cross. 
73  Cal.  475,  16  Pac.  63,  and  Gay  v.  Torrance^ 
143  Cal.  14,  76  Pac  717.  In  P^dergrass  r. 
Cross  the  party  proposing  the  statement,  hav- 
ing adopted  tbe  amendments,  presented  tbe 
statement  and  amendments  for  settlement, 
after  the  expiration  of  ten  days  from  the 
time  of  service  of  the  amendments,  without 
having  indicated,  at  any  time,  any  opposition 
to  tbe  amendments.  The  court  therefore  as- 
sumed that  the  amendments  were  adopted 
without  contest,  and  held  that  the  statement 
and  amendments  were  presented  within  a 
reasonable  time,  and  that  the  ten-day  limit 
did  not  apply  to  the  c&ae.  In  Gay  v.  Tot- 
rance,  the  time  for  pres^tatlon  of  the  bill 
and  amendments,  if  contested,  woold  have 
expired  on  the  29tb  day  of  Fdamary,  1904. 
At  Ukat  time,  and  for  some  days  thereafter, 
counsel  for  the  parties  plaintiff  and  Pend- 
ant were  engaged  In  conf»«nce  oa  the  amend- 
ments, for  the  purpose  of  endeavoring  to 
agree  upon  thfem  without  a  contest  before  Qie 
court.  On  the  7th  day  of  March  the  attorney 
for  the  party  proposing  the  bill  of  exceptions 
delivered  the  bill  and  amendments  to  the 
clerk  for  the  Judge,  with  a  statemrait  attach- 
ed thereto,  adopting  all  of  the  proposed 
amendments.  The  Supreme  Court  held.  In 
substance,  that  "the  plaintlft  allowed  all  the 
amendments  substantially  In  conformity  with 
the  Intention  of  the  statute,"  and  that  the  bill 
and  amendments  were  presented  within  a 
reasonable  time,  which,  under  the  circum- 
stances, was  within  due  time.  The  case  at 
bar,  upon  the  facts  here  appearing,  differs 
essentially  from  the  cases  above  mentioned, 
in  that  here  the  parties  proposing  the  bill 
were  opposing  tbe  allowance  of  the  amend 
ments  at  and  for  some  time  after  tbe  expira- 
tion of  tbe  ten  days  allowed  for  presentaticm 
of  a  «mtested  bill  for  settlranent,  and  were 
so  Insisting  vpoa  their  (vposltlcm,  without 
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any  imdentaiidbigt  Uke  Ibftt  In  Gay  t.  Tor- 
ranee,  where,  as  the  court  toaaA,  there  was 
a  pending  negotiation  for  settlonent  and  a 
tadt  understanding  betwem  connsel  tiiat  fh» 
amendments  '*wonld  be  allowed,  except  In  so 
far  as  the  defendant  might  consent  to  with- 
draw or  modify  them." 

The  alternative  writ  Is  discharged,  and  the 
application  for  peremptory  writ  is  denied. 

We  concnr:  SHAW,  J.;  JAMBS,  J. 


TURNER  et  al.  T.  TALUASOE  et  aL 
(av.  298S.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sioii  1,  CaUfomia.    Aag.  23,  mO.) 

1.  FBAUDnxxnr  cpNTXTAnoxs  «»9(K1>— Pbop- 
KBiTT  TUNsnasBn  TO  win  without  cor- 

BIDSKATION  BT  HUBBAHD  UABLB  TOB  BUS- 
BAND'S  DEBTS  FOB  NIOESBABIXS  rfTENrainCD 
TO  HTTBBAHD  AlTD  WHS  UVINQ  TOQETHEB. 

Under  Cly.  Oode,  |  171,  wife's  property 
which  has  been  transferred  to  her  by  hosband 
without  oonsideTation  may  be  regarded  aa 
the  property  of  the  husband  for  the  purpose  of 
BBtisfying  any  of  his  debts  incurred  for  neces- 
sities furnished  to  both  husband  and  wife  while 
living  together;  sudi  statute  not  making  the 
wife  personally  Uable  therefor,  but  merely  en- 
titlhig  creditor  to  regard  sach  property  as  If  it 
had  not  been  transferred. 

PUBUO  ULHDS  ®=>140  —  HOUKSTEAD  UHD 
HOT  UABLB  lOB  DEBTS  OOnTBACTBD  PBIOB  TO 
IBSaANCB  OW  PAISHT. 

Under  Civ.  Code,  1 171.  Isnd  taken  by  hus- 
band nnder  hcsnestead  laws  of  United  States 
and  thereafter  transferred  to  wife  without  <£on- 
.sidmtlon  was  not  liable  for  husband's  debts 
for  necessaries  furnished  prior  to  ]fln"""*"  of 
pateot.  such  land  being  treved  as  to  such  debts 
08  {B8  property  of  the  husband,  and  being  ex- 
empt from  execution  for  such  debts  under  Ber. 
St  n.  S.  I  2286  CU.  S.  Comp.  St  {  4{>61). 

8.  PUBUC  LANDS  ^»140— IjAUD  TAKEN  UNDCK 
HOMESTEAD  LAWS  BXBHPt  VBOH  EXKaOTIOM 
rOB  FATXNTKB'a  IMBTB  WBUJC  UT  THE  HANDS 

OF  FDBCHABXB. 
Land  taken  under  homestead  laws  of  Unit- 
ed States  is  exempt,  while  in  the  hands  of  a 
purchaser,  from  execution  upon  debts  of  the 
patentee  which  could  not  have  been  enforced 
against  It  wbile  the  title  remained  In  the  pat- 
entee nnder  Ber.  St  U.  8.  {  2296  (U.  8.  Oomp. 
St  I  4BB1). 

Atttwal  from  Snpoior  Court,  San  Bernar- 
dino Connty;  H.  T.  Devrtilrst,  Jndge. 

Action  by  Essie  Turner  and  others  against 
John  Talmadge  and  Frank  Lu  Talmadge.  co- 
partners doing  business  under  the  firm  name 
and  style  of  Talmadge  Bros.,  and  another. 
Judgment  for  plaintiffs,  and  def»dant8  ap- 
peal. Affirmed. 


C.  a  Hlshler,  of  Los  Angeles  ffX  J.  BCao- 
Uillan,  of  Los  Alleles,  of  ooansel).  Cor  app^ 
lants. 

Douglas  h.  Edmtmds  and  J.  Karl  LobdcOl* 
both  of  Los  Angeles,  for  rejE^KHndents. 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  quieting  title  In  plaintiffs  to  160 
acres  of  land  located  In  San  Bernardino  coun- 
ty. The  case  was  tried  upon  a  stipulated 
statement  of  facts  which  shows  that  a  patent 
of  the  United  States  of  America  to  the  said 
Teal  property  was  duly  issued  to  Essie  TornA 
er,  one  of  the  plaintiffs,  mi  the  8th  day  of 
April,  1916,  and  said  patent  was  thereafter 
recorded  In  the  office  of  the  coonty  recorder 
of  San  Bernardino  county;  that  on  the  0th 
day  of  July,  1915,  John  W.  Talmadge  and 
Frank  Ll  Talmadge,  defendants  here,  com-  ' 
menced  an  action  In  the  superior  court  of 
the  county  of  San  Bernardino  against  Essie 
Turner  and  Mary  Doe  Turner,  his  wife, 
plaintiffs  herein,  praying  Judgment  for  the 
sum  of  $372.71 ;  that  on  the  6th  day  of  July. 
1916,  a  writ  of  attachmeot  was  duly  issued 
In  said  action  and  a  notice  of  attadunent 
wa»  filed  in  the  ofBce  of  the  county  recorder 
of  San  Bernardino  connty;  that  said  acthm 
under  whldi  said  real  property  was  attadied 
was  an  action  for  the  pun±ase  price  ot  gro- 1 
cerles,  meats,  provisions,  and  merchandise 
purchased  by  Essie  Tamer  priw  to  Aiiril  1, 
1016;  that  af§E  the  attachment  and  with 
knowledge  tlier*^  on  the  7th  day  of  J3y, 
191S,  tbe  said  I&le  Turner  oecnted  and  de- 
llTwed  to  Olfte  Turner,  his  wife,  a  deed  to 
the  said  re^  iwiqiierty,  'i^ch  deed  was  re- 
corded on  Jnly  IS,  1016 ;  that  thereafter  said 
Ossie  Turner  executed  and  delivered  a  deed 
of  tmst  to  said  propnty  to  secure  a  note  tor 
gl26  In  favor  of  L  R.  Overell,  one  of  the 
plaintiffs  her^;  -that  d^ult  of  the  defend- 
aota  Essie  and  Ossle  Tomer  was  duly  and 
regularly  entered  In  the  said  action  brought 
by  Talmadge,  and  on  October  28, 1916,  execu- 
tion issued  and  the  real  property  was  sold  on 
November  23,  1915,  at  execution  sals^  to  F. 
L.  Talmadge. 

The  trial  court  held  that  the  property  fa 
exempt  from  the  levy  and  sale  made  by  the 
sheriff,  and  that  the  purchaser  acquired  no 
title  or  interest  therein,  and  gave  judgm«it 
quieting  title  in  Ossle  Turner,  subject  to  the 
deed  of  trust  herein  mentioned.  Tbe  only 
question  arising  on  appeal  1»  whether  or  not 
section  2296,  United  States  Revised  SUtutes 
<U.  S.  Comp.  St  S  4551),  providing  for  the 
exemption  of  land  taken  under  the  homestead 
laws  of  the  United  States  from  execution  for 
debts  contracted  prior  to  the  issuance  of  the. 
patoit  is  applicable  to  the  tocts  presented  * 
hereu  Said  sectlcm  provides  as  follows : 

"No  land  acquired  under  the  provlsltms  of 
this  chapter  shall  In  any  event  becmne  liable 
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to  th«  satlB&ction  of  any  debt  or  debts  con- 
tracted prior  to  Uw  Iqrainc  of  tbe  patent  there- 
tor."  f 

[1-3]  Hie  debt  ont  of  which  the  execution 
and  sale  arose  was  a  debt  of  the  hnsband, 
BsBle  Turner.  It  was  admittedly  a  debt  for 
Qeoeesaries  furnished  to  him  and  for  which 
he,  and  not  his  wife,  was  liable.  Section  171, 
CItU  Code,  relied  upon  by  appellants,  recog- 
nizes sndi  debt  as  the  debt  of  the  husband, 
end  does  not  matce  the  wife  personally  liable 
therefor,  bnt  merely  provides  that,  when  the 
husband's  property  has  been  transferred  to 
the  wife  without  consideration,  this  propeHy 
nay  be  regarded  as  the  property  of  the  hus- 
band for  the  purpose  of  satisfying  any  debts 
of  his  incurred  for  necessities  furnished  to 
both  the  husband  and  wife  while  living  to- 
gether. The  effect  of  this  sectltm  Is  to  re- 
gard such  property  as  though  It  had  not  been 
transfnred.  -  In  the  preeeat  case,  If  the  pn^ 
erty  is  so  regarded.  It  is  not  liable  for  the 
husband's  debt  contnicted  befyry  patent  to- 
suedtfLtbfi-land.  "Baraard  t.  Boiler,  106  Cal. 
214,  88  Pac.  728;  Miller  r.  little,  47  348. 
SwA  land  Is  also  protected  in  the  hands  of 
a  purchaser  frran  execation  uptm  d^ts  of  the 
patentee  which  could  not  have  been  enforced 
against  It  while  tlie  tlOe  xemalned  in  the 
patentee.  HlUer  t.  Uttle,  supra;  note  to 
Sinlnkle  t.  West;  Ann.  G&a  1B12D,  284,  and 
cases  there  cited. 

The  jndgmoit  Is  affirmed. 


We  concur:  WASm,  P.  J.; 
ABDS,  7. 


BICH- 


1S0MS0N  T.  LANGTON  et  at   (Ctv.  8190.) 

^)istrlct  Court  of  .^peal,  Fiiat  IMstrict,  Divi- 
iton  1,  California.    Jan.  0;  192O0 

1.  Etidsnck  9=»441(6)— Pkiob  ORAI.  AGBEB- 
HENT  nor  TO  ENFOBCE  UOBTOAQE  IS  NOT 
BINDING. 

Oral  nnderstandlngs  between  the  parties, 
I>rIor  to  and  at  the  time  a  note  and  mortage 
wwe  executed,  that  the  mortgage  would  not  be 
vofOTced,  constitates  no  defense  to  a  mortgage 
fneelosute  action  in  view  ot  Gir.  Code,  1 1625. 
ptOTiding  that  a  written  contract  supersedes 
negotlationa  preceding  or  MMompanytng  Its  ex- 
ecution. 

2.  Estoppel  «=»8&— Cannot  be  SAraa  upon 
hobtoaoee's  PBoicunB  nor  to  intobcb 

MORTaAOB. 

Where  a  mortgagor  substantially  improved 
the  mortgaged  property  in  reliance  upon  the 
mOTtgagae's  orally  apressed  intention  never  to 
diunand  payment  of  the  mortgage,  the  mortgagee 
was  not  estopped  from  foredodng,  since  estop- 
iwl  cannot  be  based  uiwn  the  mere  expression  of 
filtare  intention. 


8.  Appeal  amd  iuob  ^speBl—'BmwvaAL  to 

AU^OW  AlONDHnn  TO  ANBWEa  HOT  BEVIBW- 
ABLE  WHSBK  nBOORD  DOBB  HOT  OISOZAn 
AHBNOUEHT. 

In  a  mortgage  foreclosure  action,  refoaal  to 
allow  the  answer  to  be  amended  after  sostaining 
plaintiffs  demurrer  thereto  cannot  be  declared 
an  abuse  of  discretioiif  where  the  record  docs 
not  disclose  the  nature  of  the  proposed  amead- 
ment 

Appeal  ttom  Superior  Court,  Los  Angles 
Coonty;  Obas.  Mcmroe,  Judge. 

'  Action  1^  MatUda  Thonson  against  John 
M.  lAugton,  Jr.t  and  Anna  Langtim  and  otb- 
er&  Judgment  for  plaintiff,  and  d^endants 
appeal.  Affirmed. 

S.  B.  Coil,  of  Los  Angdeo,  flor  appellants. 
Samuel  H.  French,  of  Los  Angeles,  for  re- 
spondent 

BICHABDS,  J.  [11  Tbto  action  was  Instl- 
tnted  for  the  foredosnre  of  a  UMntgage  ex- 
ecuted by  the  defendants  to  the  plaintiff  to 
secure  the  paymoit  of  a  promissory  note  for 
the  sum  of  96,800,  payable  three  years  after 
date.  The  defendants  by  thdr  answer  ad- 
mitted the  execution  of  the  note  and  mort- 
gage sued  up<Hi  and  that  the  said  note  was 
upon  its  face  past  due  and  unpaid.  Tbey 
undertook  tb  deny,  however,  that  the  purpose 
of  the  ezecutltm  of  said  mortgage  was  to  se- 
cure the  payment  of  said  note,,,  and  in  sup- 
port of  such  denial  proceeded  to  set  forth 
with  much  of  detail  certain  relations  and  oral 
tinderstandlngs  between  the  parties  to  said 
note  and  mortgage  at  and  prior  to  the  time 
of  the  execution  thereof  and  which,  without 
attempting  to  recite  them  at  length,  amount, 
in  ou*  (pinion,  to  nothing  more  than  a  plea 
that  it  was  the  mortgagee's  orally  expressed 
Intention  that  she  would  never  require  the 
defendants  to  pay  any  part  of  the  principal 
of  said  note.  As  to  this  portion  of  the  de- 
fendants* answer,  it  seems  entirely  clear  to 
us  that,  admitting  the  truth  of  its  averments 
in  respect  to  these  matters,  they  cannot  be 
availed  of  as  a  defoise  to  this  action,  since 
everything  stated  therein  as  having  occurred 
prior  to  the  execution  of  the  note  and  mort- 
gage In  the  way  of  oral  n^rotiatltms  and  un- 
derstandings between  the  parties  must  be 
held,  xmier  section  1626  of  the  ClvU  Code,  to 
have  been  merged  In  th^r  written  agree- 
ments in  the  form  and  effect  of  said  note  and 
mortgage.  Tb»  iwesoitatifMi  of  similar  mat- 
ters was  held  to  be  no  defense  to  an  action 
to  foreclose  a  mortgage  in  the  case  of  Pierce 
V.  Avaklan,  167  Cal.  S30,  139  Pac.  799,  and 
in  the  earlier  case  of  Booth  r.  Hoskizts,  75 
Cal.  271, 17  Pac.  225. 

[2,  S]  The  defendants  herein  further  un- 
dertook In  their  answer  to  set  fOrth  that, 
relying  upon  the  plalntUTs  orally  expressed 
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intention  noTer  to  call  upon  Oie  defendai^ 
to  pay  any  part  ot  th«  principal  of  said  note 
and  mortgage,  they  made  certain  sabstantial 
Improremeits  npon  the  mortgaged  property 
and  otherwlae  placed  tbemselves  In  a  posl- 
tioa  which  would  render  It  Inequitable  for 
the  plaintiff  to  be  permitted  to  enforce  her 
Bold  note  and  mortgage.  These  facts  are 
pleaded  by  way  of  estoppel,  bat  the  authori- 
ties uniformly  hold  that  an  estoppel  of  the 
character  herein  relied  upon  cannot  be  pred- 
icated upon  the  mere  expression  of  the  in- 
t^tlon  or  proposed  future  action  of  Qie 
party  song^t  to  be  estoiiped,  or  upon  the 
promise  of  such  person  to  do  or  not  to  do  in 
the  future  some  particular  act  Mutual  Life 
Ins.  Co.  T.  Mowry,  96  U.  S.  544,  24  U  Ed. 
674;  Langdon  t.  Doud.  10  Allen  (Mass.)  4SS; 
Jackson  t.  Allen,  ISO  Masa  04;  White  t.  Aeh- 
ton,  51  N.  Y.  280.  The  rule  thus  established 
in  other  Jurisdictions  was  adopted  and  ap- 
plied in  this  state  In  the  case  of  Banning 
V.  Krelter,  158  Oal.  33,  04  Pac.  246.  The  trial 
court,  applying  the  foregoing  prindiAeB  to  the 
defendants'  answer  herein,  hdd  upon  demur> 
rer  that  their  said  answer  was  insuffldokt 
to  umstitnttt  a  defense  to  the  action,  and  It 
therefore  sustained  the  plaintiff's  demurrer 
thereto  without  leave  to  amend.  The  record 
shows  that  the  defendants  thMenptm  applied 
to  the  court  for  leave  to  amend  their  said 
answer,  which  apidtcatlon  the  court  dented. 
This  the  appellants  assert  was  an  abuse  of 
discretion  on  the  part  of  the  trial  court,  and 
was  therefor  reverstble  error ;  but  the  record 
before  us  discloses  nothing  more  than  a  bare 
application  to  the  court  for  leave  to  amend 
the  answer  without  the  offer  of  any  proiwsed 
amendment  or  even  of  any  statement  as  to 
what  the  amended  answer.  If  permitted, 
would  cmtalu,  or  whether  It  would  in  any 
reqitect  ^e  out  the  infirmities  of  the  original 
answvr.  We  caifiiot  therefore  determine 
whether  or  not  the  trial  court  abused  Its  dls- 
cretlott  In  refusing  to  grant  the  d^endants' 
general  request  for  leave  to  amend  their 
answer. 
Judgment  affirmed. 


We  concur: 
Judge  pro  teuL 


WASTB,  P.  J.;  KNIGHT, 


FOX  et  aL  V.  OAMFOBNIA  FRUIT 
CO.  et  «1.   (Civ.  3214.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  GalUomla.   Jan.  14,  1020.) 

1.  Appeai.  and  ebrob  ^lOll(l)— Fmdinos 
or  FACT  ON  conrucTZNa  xtzdenck  will 

NOT  BE  DTSTUBBED. 

Where  the  judgment'  of  the  trial  court  la 
baaed  on  conflicting  evidence,  tibe  appellate  court 
will  not  disturb  its  pmHwjpf  and  oomclurions 
theretm. 


2.  BVIDENOK  ^S9407  — Pamol  TEsmoiTT  ow 
WAITKB  or  rOBIBITUU  IH  DEED  NOT  XKAD- 
lOSSXBLE  AS  TAEXZHa  nSlCS  OT  WBXITBn 
ZHBTaUlCBNT. 

In  an  actira  to  enforce  a  forfdtore  clause 
In  a  deed  given  by  plalntifl*8  decedent  to  a  cor- 
poration, providing  that  if  grantee  failed  .to 
pay  fl50  monthly  to  grantor  during  her  life, 
after  a  default  of  00  days,  the  deed  should  be- 
come null  and  void  and  the  property  revert  to 
the  grantor,  her  heirs  and  assigns,  evidence  of 
acta  showing  a  waiver  by  the  gtantor  of  cer- 
tain monthly  payments  was  not  Inadmissible  as 
varying  fhe  terms  ot  a  written  instrument  Iqr 
parol. 

Appeal  from  Superior  Court,  San  Bemar^ 
dlDo  Ctoimty;  J.  W.  Onrtls,  Jndge. 

ActiiHi  by  Gertrude  E.  Fox  and  others 
against  the  California  Fruit  Company,  a  cor- 
poration, and  another,  to  enforce  a  forfei- 
ture clause  in  a  deed.  Judgment  for  defend- 
aotfl,  and  plaintiffs  aKKAl*  AflrmeiL 

Frank  T.  Bates  and  Bobt  N.  McHargne,  ^ 
both  of  San  Bernardino,  for  aMwUants. 

Byzon  Waters,  Holcomb  &  Coy,  and  Leon- 
ard, Burr  &  Bellyer>  all  of  San  Bernardino, 
for  rapondents. 

BIOHARDS,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  defendants  In  an 
action  Instituted  by  the  plalntUTs  as  heirs, 
and  by  one  of  them  as  the  administratrix  of 
the  estate,  of  Emily  M.  Merryfleld,  deceased, 
to  enforce  a  certain  forf^tnre  clause  In  a 
deed  made  by  said  Emily  M.  Uerryfl^d  In 
her  lUbtlme  to  the  defendant  Oallfomla 
Fruit  Company.  The  record  shows  as  an  un- 
disputed fact  that  for  some  years  prior  to 
January  1907,  Mn.  Emily  M.  Merryfleld,  a 
widow  with  five  boos  and  two  danghtw^  had 
been  the  owner  and  in  posseasion  of  aeveral 
pieces  of  pnverty  In  the  coonty  oi  San  Ber- 
nardino which  were  larfely  planted  to  ozange 
trees  and  were  quite  valuable.  She  was  «ai 
the  above  date  about  64  years  of  age,  and  was 
somewhat  Inflnn  In  general  health  and  was 
gradually  becoming  blind.  She  condaded  to 
convey  her  said  properties  to  ber  five  sons 
upon  certain  conditions  snbeeqarat,  In 'order 
to  which  conveyance  and  to  carry  out  Its  con- 
dltioos  the  five  sons  ocmduded  to  organise  a 
corporation,  to  be  known  as  Oallfomla  Fruit 
Oompany,  to  be  composed  ezdusivdy  of 
themselTea  as  stoddiolden,  directors,  and  of- 
floers.  This  tb^  did,  and  thereupon  said  sar- 
eral  j^perties  were  deeded  to  said  corpora- 
tion.  rails  deed  contained  a  condltlDn  snbsft' 
qnent  to  the  effect  that  as  Uie  conslderatlcm 
for  the  oonvcvsnce  the  grantee  agreed  to  pay 
to  the  grantor  ttte  sum  of  $160  m<aithly  In  ad- 
vance as  long  as  she  should  live,  prpvlded 
that,  If  the  said  grantee  should  All  to  make 
any  4^  said  monOily  payments  vrithln  00  do^ 
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after  any  of  the  Mune  idionld  become  doe  tnd 
payaUa  during  her  llfetfme,  then  upon  Bodi 
default  ttie  deed  dionld  become  anil  and  void, 
and  all  property  and  rights  thereby  ocmTey- 
ed  shonld  revert  to  the  grantor,  her  helra 
and  assigns,  and  all  right,  title,  and  interest 
of  said  grantee  should  titiereapoa  wholly 
cease. 

Tb»  complaint  In  the  action,  after  settliw 
torth  the  foregoing  tacta,  alleges  that  from 
a  time  commencing  about  Xovember  T,  1910, 
and  omtlnning  up  to  the  time  of  the  death 
of  said  Ehnily  M.  Menyfleld  In  April,  1918, 
the  said  CUUomla  Fruit  Company  had  begun 
and  continued  to  be  quite  Irregular  and  de- 
linquent In  (he  matter  ot  making  the  month* 
ly  paymoits  to  her  In  accordance  with  the 
requirements  of  said  deed,  and  that  at  and 
prior  to  the  said  time  of  the  death  of  said 
Emily  H.  Merryfield  a  Sum  upwards  of  $1,000 
was  past  due  and  payable  npon  its  said  obli- 
gation, and  had  been  so  past  due  and  payable 
for  a  period  yf  more  than  90  days  prior  to 
the  said  date  of  her  death.  Hie  complaint  al- 
so alleges  that  on  the  7th  day  of  November, 
1910,  the  defendant  Charies  L.  Merryfield, 
who  was  the  eldest  Ban  of  the  said  IITmlly  M. 
Men7fleld  and  who  was  also  the  president 
of  and  a  large  stockholder  In  the  Oallfomla 
Fruit  Company,  Induced  bis  said  mother  to 
execute  and  deliver  to  him  a  general  power 
of  attorney,  authorizing  him  to  transact  all 
oC  her  said  business,  and  that  on  the  10th 
day  of  May,  1912,  professing  to  act  under  the 
authority  of  said  power  of  attorney,  the  said 
Charles  I*.  Merryfield  made  and  delivered  to 
the  California  Fnilt  Company  a  quitclaim 
deed  of  all  of  the  right,  title,  and  Interest  of 
said  Emily  M.  Merryfield  In  and  to  all  of  the 
properties  covered  by  her  said  former  deed  to 
said  corporation ;  that  said  quitclaim  deed 
was  made  without  the  knowledge,  consent,  or 
permission  of  said  Emily  M.  Merryfldd,  and 
was  made  with  the  fraudulent  purpose  of  de- 
priving said  Emily  M.  Merryfield,  her  heirs 
and  assigns,  of  all  of  her'rlg^ts  in  said  lands, 
and  particularly  of  her  right  of  forfeiture 
for  a  breach  of  said  condition  subsequent 
embraced  in  her  original  conveyance  thereof ; 
tbat  at  tlie  time  of  the  making  of  said  quit- 
daim'deed  said  BmUy  M.  Merryfield  was 
very  HI  and  was  ^peeted  presenOy  to  die, 
bnt  that  qpon  her  recovoy  tnun  sndi  illness 
and  upon  her  discovery  of  the  making  and 
recording  of  said  gultdalm  deed  she  revoked 
tlie  poorer  of  attorney  of  said  Charles  I* 
Blerryfldd:  ttiat  hy  virtue  of  the  fbr^olng 
facts  ttie  said  quitctolm  deed  was  a  fraudu- 
lent conveyance  and* void;  that  npon  ihe 
death  of  said  Iknily  M.  Bferryfleld  her  two 
daughters,  the  plaintiffs  herein,  as  heirs, 
devisees,  and  legatees  of  said  Edmily  H. 
Menrfldd,  deceased,  and  as  representing  her 
estate,  served  upon  the  California  Fruit  Com- 
pany th^  notice  and  dalm  of  forf^ture  m- 
der  tile  oouditlon  subaeauent  of  said  original 


deed,  and  demanded  a  xeoonTcyanca  eC  on  of 
said  properties,  which  being  refused  they  In- 
stituted tlie  presait  action  to  enforce  such 
forfeitnre  and  compel  audi  reoonTeyasce. 

Tlie  answer  ct  the  defendants  admitted 
many  of  the  facts  allied  in  the  complaint, 
hot  denied  either  that  the  power  of  attorney 
or  the  qoltclaim  deed  above  referred  to  were 
procured  by  or  tainted  with  any  fraud  on 
the  part  of  said  Charles  L.  Merryfield  or  of 
said  corporation,  and  in  that  behalf>  alleges 
that  the  said  Emily  U.  Merryfield  prior  to 
her  death  and  with  a  full  knowledge  and  un- 
derstanding of  all  <tf  tito  acts  of  said  Charles 
L.  Menyfleld,  under  said  power  of  attorney, 
folly  ratified  and. confirmed  the  same,  and  al- 
so fully  ratlfled  and  omflmied  the  said  quit- 
claim deed;  and  the  defbndants  fnrtlier  al- 
lege that  tlie  said  BmOy  M.  Merryfield,  with 
a  full  knoidedge  of  the  facts,  fully  waived 
any  and  all  deftiult  in  tlie  maldng  of  the  pay- 
ments required  by  the  oondltton  snbaeanent 
in  her  original  deed,  and  fully  waived  any 
forfeiture  arising  out  of  any  sudi  defsnlt, 
and  fnlly  waived  and  forgave  any  indebted- 
ness due  or  owing  to  her  from  the  OUlflomia 
Fruit  Company  within  90  days  prior  to  lier 
death. 

The  cause  went  to  trial  upon  the  issues 
thus  framed,  and  after  the  introduction  of 
considerable  evidence  pro  and  con  by  the  re- 
spective parties  the  court  made  its  findings 
of  fact  and  condusions  of  law.  As  to  the  un- 
disputed facts  the  court  found  them  to  be  as 
above  stated,  bat  as  to  most  of  the  matters  in 
dispute  between  the  parties  the  findings  of 
the  trial  court  are  in  favor  of  the  defend- 
ants. Hie  court  expressly  found  that  the 
quitclaim  deed  executed  to  the  corporation  by 
said  Charles  I*.  Merryfield  under  the  pow- 
er of  attorney  from  his  mother  was  void  as 
not  having  been  wltbln  the  powers  conferred 
upon  him  by  the  power  of  attorney,  but  the 
court  also  found  that  said  deed  was  not 
fraudulently  made,  nor  was  the  fact  of  its 
having  been  made  fraudulently  concealed 
from  Mrs.  Merryfield.  The  court  also  found 
that  as  to  the  power  of  attorney  It  wos  not 
obtained  frauduloitly  qr  by  any  inducement 
on  the  part  of  Charles  L.  Merryfield,  but  was 
given  freely  and  voluntarily  to  him  by  his 
mother,  and  that,  while  she  did  at  one  time 
revoke  the  same^  n^rtheless  her  said  son 
thereafter  oxitlnued  to  possess  her  full  con- 
fidence and  to  act  in  important  matters  as 
her  attorn^  In  fact  up  to  the  time  of  her 
death.  The  oonrt  also  found  that,  while 
there  bad  been  at  various  times  lapses  in  the 
prompt  paym^  of  the  monthly  sums  prov*  1- 
ed  for  tn  the  ori^nal  deed  from  Mrs.  Merry- 
field to  the  corporation,  these  defaidts  on  its 
part  luid  beoi  consented  to  by  ber;  and  its 
deUnqaencIee  and  any  forf^tore  resulting 
therefrott  AiUy  waived  by  her  for  good  and 
Buffidoit  reasons  well  understood  by  her  at 
the  time  of  sndi  walvera^  and  that  at  tin 
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time  of  her  death  tben  were  no  existing  de- 
llaqnendea  In  said  payments  which  had  not 
been  fnlly  consented  to  by  her,  and  "hence 
there  was  no  gnrand  for  declaring  a  forfei- 
ture under  the  condition  subsequent  of  her 
said  deed.  As  to  any  averments  in  the  plain> 
tiffs'  complahit  hostile  to  these  findings,  the 
court  spedflcatly,  finds  these  to  be  mitrue. 
.Judgment  scoordtaigly  irait  for  tbe  defend- 
ants. 

[1]  Upon  appeal  from  such  Judgment  the 
appellants  direct  tlielr  main  assault  upon  the 
foregoing  flndlngs  of  the  trial  court  upon  -Oie 
ground  that  they  are  not  sufficiently  sup- 
ported by  the  evidence  In  the  case.  This  con- 
tention Is  without  merit.  While  It  may  be 
true  that  as  to  certain  probative  findings  of 
the  court,  as,  for  Instance,  its  finding  wltti 
respect  to  the  validity  or  purposes  of  the 
quitclaim  deed,  the  evidence  may  not  suffl- 
dently  support  its  conclusion,  nevertheless 
as  to  the  essential  findings  of  the  court  with 
respect  to  the  absence  of  any  fraud  In  the 
dealings  throughout  between  the  corporation 
or  Its  officers  and  members  and  Mrs.  Merry- 
fleld,  and  as  to  the  fact  of  the  latter's  waiver 
of  any  dellnguencles  In  making  the  payments 
required  by  the  condition  subseqnent  of  her 
original  deed,  and  as  to  the  nonexistence  of 
any  rights  of  forfeiture  In  herself  or  her 
heirs  at  the  time  of  her  death,  the  evidence 
Is  fully  sufficient  to  sustain  these  findings; 
and  whatever  of  conflict  there  may  be  in  such 
evidence  as  to  these  matters  having  been  re- 
solved by  the  trial  court  lit,  the  defendants' 
favor,  we  are  not  at  liberty  to  disturb  Its 
flndlngs  and  conclusion  thereon. 

[2]  The  only  other  point  urged  by  the  ap- 
pellants upon  this  appeal  Is  that  the  trial 
court  erred  In  admitting  In  evidence  over 
their  objection  the  statements,  acts,  and  con- 
duct of  Kfrs.  Merryfleld  subsequent  to  the 
ipaWng  of  her  deed  to  the  corporation  as 
tending  to  show  her  waiver  of  the  requlre- 
ments  of  the  condition  subsequent  The 
ground  of  these  objections  is  that  such  evi- 
dence was  inadmissible  as  tending  to  vary 
tlie  terms  of  a  written  agr^^ent  .This  con- 
tention has  AO  merit,  tor  while  It  may  be  con- 
ceded, as  the  appellants  dalm  and  as  the 
only  cases  dted  by  them  decide,  that  mere 
Indnlcenee  or  acqniescoice  in  breaches  of  an 
agreement  will  not  suffice  to  amount  to  a 
waiver  of  its  lequlranents,  Oils  goes  merely 
to  the  effect  and  not  to  the  admlssiUIIty  of 
sudi  evidmoe ;  on  tbe  otber  hand,  there  is 
ample  authority  to  suroort  the  pooltbm  that 
a  walTO  of  a  forfeiture  may  be  shown  by 
oral  stfttemente  or  by  the  acts  and  oondnd;  ot 
the  party  entitled  to  Indst  iq^  the  penalty 
of  tJie  breach  of  a  cwdltion  Bubeeqaent,  and 
that  the  admission  of  fooh  evldatoe  is  not 
Tl(datlra  of  tbe  rale  against  varying  written 
cmtraets  parol  (Wlgmore  <m  Bvldenoe,  i 
Zm,  and  eases  dted). 


No  other  points  bdng  urged  apo>  this  ap- 
peal, the  Judgment  Is  affirmed. 

We  ocmcnr:  WASTE,  P.  J.;  KNIGHT. 
Judge  pro  tern. 


GBOViat   T.    WESTERN   UNION  TISUS- 
GRAPH  OO.    (Civ.  8217.) 

(District  Ooort  of  Appeal,  First  District,  Di- 
vision 1,  Oallforaia.    Jan.  12,  1920.) 

1.  Contracts  «=>26— WarrTEn  pboposal  ac- 
cepted BT  UTTEB  KAILBO  COKtrTlTUTSS  COR- 
TBACT. 

A  proposal  by  letter  and  its  acceptance  by 
a  letter  daly  deposited  in  the  mall  conAtitotes  a 
contract  binding  on  tiie  pemm  rasUng  the  re- 
posal.' 

2.  TKUaaAFHs  and  telephones  «=>S3— De- 
lay IN  OELIVUT  OF  TELEGBAH  AOCBPTIRO 
OETEB  TO  PUBOKABE  NOT  OAU8B  OT  SEITDBB'S 

DAHAQK. 

Where  a  written  offer  to  pmrhase  property 
and  bosineBS  was  accepted  by  plaintiff  by  let- 
ter and  tdvram,  and,  thon^  both  were  d» 
tayed  in  reaching  the  offteer,  the  offer  was 
not  withdrawn  until  after  their  receipt,  there 
was  a  ctmsummated  contract  binding  ^e  offer- 
er when  tbe  letter  was  mailed,  and  plaintiff  was 
not  damaged  by  delay  in  delivery  of  the  tele- 
gram, though  beeanse  of  the  delay  in  hearing 
from  plaintiff  the  offerer  did  not  carry  ont  tile 
offer  as  be  would  otherwise  have  done. 

3.  Teleqbafhs    Ann    tblbfhones  <S=53— 

SeKDEB'B  DAICAOE  IfOT  CAUSEO  BT  DBLAT  Iff 
DELIVKBT. 

Where  plaintiff  by  letter  and  telegram  ac- 
cepted a  written  offer  to  pnrchase  a  business 
and  property,  he  was  not  damaged  by  delay 
in  delivery  <^  the  telegram,  though  his  co-ewner 
did  not  idgn  the  letter  of  aeeeptanee,  since  U, 
because  of  tUs  fae^  tbe  Ittter  did  not  create  a 
contract,  tiie  tdegram  woold  not  have  done  so : 
and,  if  tbe  letter  created  a  contract  as  to  the 
offerer  and  plaintiff  which  be  could  not  fulfill 
for  want  of  his  co-owner's  consent,  the  loss  of 
the  sale  was  not  the  fault  of  tbe  telegraph  com- 
pany. 


Court,  City  and 
George  A.  Stnrte* 


Appeal  from  SupMior 
County  of  San  Frandseo; 
vant,  Judge. 

Acti<ni  by  L.  F.  Grover  against  the  Western 
Union  Tdegrapta  OcHnpahy.  From  a  Judg- 
mait  for  defendant,  i^lntUT  appeals.  Af- 
firmed. 

Fabian  D.  Brown,  Elmer  EX  Boblnsotk,  and 
Bobins<ni  ft  Brown,  aU  of  San  Frandsoo^  for 
appdlant. 

BeveAy  Z«.  Hodghead,  of  San  Frandseo 
(Frauds  B.  Stark,  <A  New  York  Cftty.  of  coun- 
sel), for  reipondait. 

BI0HABD8,  J.  TtOB  Is  an  an^  from  a 
judgaimt  In  tbe  deftndant's  favor  In  an  ae> 
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ttoD  on  Uim  part  of  the  plaintiff  to  recover 
damage!  arising  by  reaaen  of  a  dtf  ayed  tde> 
cram.  Tbe  case  was  presented  at  tbe  trial 
and  <m  ai^ieal  upc»  an  agpsed  statement  of 
facts,  wblch  may  be  briefly  anmmarlzed  as 
follows:  Daring  the  month  of  Septembn, 
1915,  tbe  plaintiff  and  one  Bergthotd  were 
fba  owners  of  a  buslneBs  at  Ft  Bragg,  Hen- 
dodno  comty.  Gat,  known  «b  "Ft  Bragg 
CSmmlde,"  and  of  certain  other  pn^erty  c(«- 
nected  tb«ewith,  and  were  nc«p)tiating  a  sale 
of  said  business  and  iwoperty  to  one  H.  J. 
Beaumont  for  the  sum  of  f2,600.  These  nego- 
ttatUms  had  progressed  to  the  extoit  that 
Beaumont  had  written  a  letter,  dated 
September  24, 191S,  addressed  to  the  plaintiff, 
(Bering  the  sum  of  $2,000  fOr  said  property 
and  business.  TtSa  letter  was  written  from 
San  Fiandsco,  OaL,  and  cdoeed  with  this  sen- 
tfflice:  **AdTi8e  me  l>y  return  mall  your  decl- 
aim." This  letter  was  received  by  the  said 
Idaintur  at  Ft  Bragg  on  September  2&,  19lSt 
In  the  regular  course  of  the  mall.  On  Sep- 
tember 26,  1910k  the  plaintiff  tel^oned  to 
the  defendant  at  its  Ft.  Bragg  office  tbe  fol- 
lowing message  for  transmission  by  It  by 
talegraiA: 

'Tort  Brags,  GaliComia.  Sept  26, 1916. 
"M.  J.  Beaumont,  care  Baldwin  Hotel,  Sao 
Frandflco,  CaL 
"Xonr  letter  recdved.    ProposiUm  perfectly 
aatiBfactoiT.    Letter  to  f(^w. 

"[Signed]  U  F.  Ororer." 

The  defradant  a,ccepted  said  message  and 
the  charges  for  its  transmission,  which  the 
plaindfl  paid  therefm,  and  undertook  to 
promptly  transmit  and  deliver  the  same  to 
said  Beaumont  On  September  26. 1915,  after 
sending  said  message^  tbe  pUintiff  wrote  a 
letter  to  said  Beaumtatt  at  the  same  address 
to  whidi  said  message  had  been  directed,  in 
whldi  he  oonflnned  Ms  said  tdegram  and 
acc^ed  the  otter  of  Beaumont  This  lettur 
tike  plaintiff  mailed  on  said  26tti  day  of  Sep- 
tember, and  in  tbe  regular  course  of  tbe  mail 
it  should  have  readied  San  Francisco  on  the 
erenittg  ot  S^>tembar  27,  1916,  and  beoi  de- 
livered to  said  Beaumont  at  lits  address  In 
said  dty  -OQ  the  morning  of  U»  28Ui  of  Sep- 
tembec,  1916.  It  was  not,  however,  received 
said  Beaumont  at  bis  said  address  until 
the  29tb  of  September,  1016.  In  the  mean- 
time the  telegram  had  not  been  ddlvered  to 
nor  received  by  said  Beaumont  for  the  reas<m 
that  upon  tte  ttansmlsslon  fnmi  tlie  defend- 
ant's  Ft  Bragg  aBic&  to  Ite  San  Francisco 
office  and  Its  receipt  at  the  latter  on  said  26th 
day  of  September,  1915^  at  about  10:40  o'olodE 
a.  m.  of  said  day.  It  was  by  a  mistake  ot  the 
said  defmdanf  8  agente  at  tbe  latter  place  de- 
livered to.  and  at  the  Baldwin  House  at  No. 
77  Sixth  street,  San  Frandseo,  instead  of  to 
and  at  tbe  Baldwin  Hotel,  321  Grant  avoiue, 
Ebm  Frandseo,  the  propn  place  of  ite  ad- 
dress and  delivery,  and  in  consequence  of  this 
error  it  was  not  reoetved  by  said  Beaumcmt 


at  his  propar  address  nnOl  8eptemb«  20, 
1916,  three  days  tater  than  it  should  have 
beoi  d^vered  to  blm.  Having  ptAor  to  said 
September  29,  1916,  received  no  respooae  to 
bis  offer  contained  in  his  letter  of  S^itember 
24, 1916,  Beaumont  did  not  cany  out  Ue  offer 
omtelned  In  said  letter,  although  at  the  time 
of  his  reo^  ot  the  idainUfl's  letter  and 
telegram  on  September  28;  he  stlU  had 
tbe  means  to  do  so,  but  on  September  30, 
19]fi,  invested  bis  money  dsewhere.  In  oon- 
acQuence  of  tbe  fkUure  of  Beaumont  to  eoa- 
sunjmato  his  said  offer,  the  xdalntiff  and  said 
Bergthold  were  obliged  to  sell  and  did  sell 
their  property  and  bu^ess  at  Ft  Bragg  for 
the  sum  at  91,760,  thereby  Incurring  a  loss  of 
$860,  for  wbldi  they  sedc  to  hold  the  d^md- 
ant  respmisible  because  of  ite  delay  in  tbe  de- 
livery of  said  teiecam. 

Tlie  defendant  in  ite  answer,  after  draylng 
the  avermeute  of  the  plain tilTs  complaint 
which  purported  to  fix  upon  It  the  liability 
for  the  plaintiff's  alleged  loss,  proceeded  to 
allege  u  a  further  and  separate  defense  to 
said  actlMi  that  the  telegram  In  Questitm, 
whtti  presented  to  tbe  d^endant  toe  trans- 
mlsslcHi,  was  accepted  subject  to  tiie  terms 
and  conditions  of  a  certain  contract  In  writ- 
ing which  is  iwlnted  upon  ite  telegraphic 
Uanks  upon  whldi  all  telegrams  are  tran- 
scribed, the  terms  ot  wblch  printed  agreeraeat 
beiog  such  as  are  prescribed  by  fbe  railroad 
commissi  on  of  the  state  of  California,  which 
Is  Invested  by  law  with  full  power  over  the 
rates,  charges,  faculties,  dassUlcation,  and 
practioes  of  telegraph  con^anies  engaged  in 
trantoiltting  measagee  between  pointe  within 
tbe  stete  (tf  California,  and  that  by  the  terms 
of  sudi  printed  agreement  the  defaidant's 
liability  for  damages  arising  out  of  d^ays  In 
the  transmlsdw  or  d^very  of  messages  or 
of  their  nondelivery  was  limited* to  $60,  at 
which  the  messago  to  be  transmitted  was 
valued  unless  a  greater  value  was  stated 
tbereim  in  writing;  and  tliat  also  by  the 
terms  of  such  printed  agreemoit  the  plain- 
tiff's claim  ffM-  damages  arising  out  of  any 
negUgmce  on  the  part  of  the  telegraph  com- 
pany must  be  presented  to  It  within  60  days 
after  the  telegram  was  filed  for  transmissltHL 
A  copy  of  the  rules  and  regulations  of  said 
railroad  eommlsslui,  and  also  of  tbe  terms 
and  conditlcKta  the  printed  mattw  placed 
upon  all  tdegrapblc  blanks  by  the  d^todant, 
Is  attended  to  the  agreed  statonent  of  facts, 
and  It  Is  therein  stipulated  that  the  plalntUTs 
said  message  having  been  tdcpboned  in  to 
tbe  defendant's  Ft  Bragg  ofiloe,  be  not 
sign  such  message  upon  any  sodi  blank  and 
was  not  penonally  aivrised  <^  tbe  terms  ot 
tbe  printed  agreements  ttwreon,  and  it  is  also 
stipulated  that  he  did  not  present  Ids  daim 
for  damages  within  00  days  after  the  date  of 
filing  Budi  message.  The  trial  court  baaed 
ite  findings  of  fact  upon:  tbe  stipulated  facto 
presented  at  tbe  trial,  and  made  ite  further 
finding  based  thereon  that  the  x^alntiff  war 
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not  damaged  hy  reason  of  any  negligence  of 
the  defendant  In  delaying  ttae  d^lTery  at  aald 
telegram  as  alleged  In  the  plalntUTs  com- 
plaint. It  further  found  that  the  plalntlfTs 
said  telegraphic  message  was  accepted  by  the 
defendant  for  transmission  snbject  to  the 
«»idltl<His  contained  In  the  printed  agree- 
ments upon  Its  telegraphic  blanks,  as  set 
forth  In  the  defendant's  answer.  Its  conclu- 
sion of  law  was,  therefore,  that  the  plaintiff 
take  nothing  by  his  action  and  that  the  de- 
fendant have  Judgment  In  Its  favor  and  for 
Its  costs.  Judgment  was  so  entered,  and 
from  such  Judgmoit  the  plalntlCt  prosecutes 
this  appeaL 

The  only  contenticm  which  the  appellant 
makes  or  can  make  fs  that  the  stipulated  facta 
of  the  case  as  adopted  In  the  findings  of  the 
trial  court  do  not  sustain  Its  further  finding 
and  conclusion  that  the  plaintiff  has  suffered 
no  damages  for  which  the  defendant  can  be 
held  liable  by  reason  ct  the  delay  In  the  de- 
livery of  the  telegram  In  question. 

[1,  2]  We  are  of  the  opinion  that  this  con- 
tention on  the  part  of  the  appellant  cannot 
be  upheld.  The  undisputed  facts  of  the  case 
are,  as  found  by  the  trial  court,  that  Beau- 
mont on  September  x-i,  1»15,  by  letter  ad- 
dressed to  the  plaintiff,  offered  to  purchase 
the  business  and  property  to  question  for  the 
sum  of  (2,600,  and  that  on  September  26, 
1915,  the  said  plaintiff  by  letter  regularly  de- 
posited In  the  United  States  mall  accepted 
said  offer.  From  this  evidence  It  Indisput- 
ably appears  that  a  written  contract  binding 
In  all  respects  upon  said  Beaumcmt  was  con- 
summated  betwem  the  said  parties  whea  the 
letter  of  the  plaintiff  accepting  the  offer  of 
Beaumont  was  deposited  In  the  mall  at  Ft. 
Bragg  on  September  26.  1915.  Giv.  Oode,  ff 
1682,  1583;  Bank  <a  Yolo  v.  Sperry  Flour 
Co.,  141  Oal.  815.  74  Paa  860.  66  L.  B.  A,  90. 
It  la  true  that  Beaumont  did  not  receive  the 
tdegram  that  day  presented  by  the  plaintiff 
to  the  defendant  for  transmission  to  him  un- 
til some  three  days  later,  and  did  not  receive 
said  letter  of  the  plaintiff  until  September 
29,  1915;  but  the  admitted  foots  show  no 
wUlidrawaL  of  his  offer  and  no  changed  con- 
ditions as  to  his  ability  to  perform  the  same 
during  that  Interval,  but,  on  the  contrary,  do 
show  that  upon  the  said  date  of  Beaumont's 
actual  receipt  of  both  said  telegram  and  said 
letter  he  was  still  In  the  same  financial  con- 
ditl<m  as  when  he  made  his  offer,  and  that  it 
was  not  until  the  day  following  the  receipt  of 
both  the  telegram  and  the  letter  that  he  in- 
vested his  money  elsewhere.  Tbla  being  so, 
we  cannot  perceive  how  the  plaintiff  could 
have  been  damaged  by  the  failure  of  the  de- 
fendant to  make  a  prompt  delivery  of  his  tele- 
gram. His  Injury,  If  any,  was  sustained 
through  the  breach  on  the  part  of  Beaumont 
of  his  agreffloent  to  purchase  the  property, 
which  agreement  was  consummated,  as  we 
have  seen,  by  his  written  offer  and  Ita  ns- 
quallfled  acceptance  on  tlM  plalntUTs  part 


through  his  letter  duly  deposited  in  the  mall. 

The  appellant,  however,  contends  that  this 
aspect  of  the  case  la  changed  by  the  fact  that 
it  was  stipulated  that  had  Beaumcxit  been 
present  at  the  trial  of  the  cause  he  would 
hare  testified  that  If  he  had  received  the 
plaintiff's  tdegram  upon  the  day  on  which  It 
was  sent  he  would  have  completed  the  pur- 
chase of  the  plalntlCTs  property ;  but  If  we  are 
correct  In  our  above  conclusion,  Beaumont 
was  already  bound  by  the  terms  of  his  ao- 
cepted  offer  upon  the  day  the  telegram  and 
letter  were  sent,  and  hence,  regardless  of  the 
delay  In  the  delivery  of  the  telegram,  his 
statement  as  to  what  he  would  or  would  not 
have  done  had  It  reached  him  promptly  be- 
comes Immaterial,  since  It  only  gives  his  rea- 
^n,  and  that  not  a  valid  one.  for  the  breach 
of  his  own  consummated  agreement,  but  gives 
the  i^intlff  no  right  of  recovery  against  de- 
fendant because  of  such  breach. 

[S]  The  app^ant  in  this  same  comiectlop 
makes  the  further  contention  that  his  letter 
to  Beaumont  cannot  be  held  to  have  created 
a  binding  contract  with  the  latter  because  oC 
the  fact  that  the  plaintiff  was  oily  the  own» 
of  a  part  Interest  in  flie  property  and  busi- 
ness to  be  sold,  the  outstanding  Interest  being 
owned  by  one  Bergthold,  who  did  not  sign  the 
letter,  but  the  infirmity  of  this  position  Is 
twofold;  the  first  being  that  if  the  letter 
would  not  have  bound  Beaumont  neither 
would  the  plalntUTa  tel^cram  have  done  so, 
and  hence  delay  In  its  d^very  did  not  cause 
plaintiff  to  lose  his  sale;  and  the  second  be- 
ing that,  as  far  as  the  idalntlff  la  c<mcenied, 
Beaumon^s  letter  to  him  and  his  r^ly  by  let- 
ter constituted  as  to  these  two  a  binding  con- 
tract, and,  if  the  plaintiff  would  have  been  un- 
able later  to  fulfill  his  part  of  such  contract 
for  the  reason  that  bis  co-owner's  cimsenl 
could  not  be  obtained  to  the  transfer,  that 
would  be  the  plaintiff's  own  default,  which 
could  by  no  process  of  reasoning  be  charge- 
able to  the  deftodant.  From  any  point  of 
view,  therefore,  we  conclude  that  the  trial 
court  was  correct  In  its  finding  that  the  plain- 
tiff had  sustained  no  damage  through  any  do- 
lay  on  the  part  of  the  defendant  in  the  de- 
livery ot  the  tdegram  In  question. 

Having  arrived  at  this  conolusloa  with  reC- 
erence  to  the  main  feature  of  this  cas^  we  do 
not  deem  it  necessary  to  consider  or  decide 
the  points  presented  by  the  respondmt's  de- 
fenses based  upon  the  printed  matter  on  ita 
messages  by  whldi  It  claims  the  plaintiff  was 
bound.  These  preset  questions  dlfitoilt  oC 
decision,  and  whltA  we  do  not  regard  as  es- 
sential to  the  detOTmlnatlon  of  the  Instant 
case  in  the  Ugbt  of  our  conclusion  that  upon 
the  stipulated  facts  the  plaintiff  had  no  cause 
of  action. 

Judgment  afflrmed. 


We  concur: 
Judge  pro  tan. 


WASTE],  P.  J.i  KNIGHT, 
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ASHSat  V.  PAOIFIO  ELEOTBIO  BT.  CO. 
(Otr,  2S71.) 

(Dbtrlet  Ooort  of  Appeal,  Swx»d  Dbtriet, 
DifUm  2,  Oidifonita.  Adk.  16, 1919.  Hear^ 
ing  Dented  by  Snprona  Ooort  Oct  18,  1919.) 

1,  NBOLIOKHCK  Ciiiij    "ObDIWABT  OABE"  DK' 

"Ordinary  care"  U  radi  can  aa  ia  ezerdaed 
by  ordinarily  prudent  penona  under  the  aame  or 
•ImQar  drcumstances. 

[Sd.  Nota^For  other  deanitiona,  aee  Wwda 
and  Phraaea,  First  and  Second  Series,  Ordinary 
OueJ 

2.  WATEBS  AITD  WATn  COUBfiSS  ^9l71(Z>-^ 

Railsoad  host  bxeboxbb  obdzhabt  cabb  in 
coHBTBucnira  bkido%  takhvo  imo  ooic- 

SIDEBAnOH  TBE  PAflV  BUIOBT  OF  CTUAH. 

A  railroad  company,  in  eonatnietinK  a 
brfdgfl  aeroaa  a  atream,  maat  exereiaa  ordinary 
flan  to  AtM  fnjiUT  to  neiitfiboiinf  landa,  and 
mwt  cwd  againat  audi  flooda  vr  freabeta  aa 

man  «t  ordinary  tnndence  can  foresee,  and 
dionld  emj^oy  eogineera  of  at  least  ordinary 
ability  and  mast  take  into  account  the  laws 
of  hydraulics,  the  natural  formation  of  the  conn- 
try,  the  character  of  the  stream,  its  habits  and 
history,  to  the  extent  of  learning  its  probable 
beharioff  nnder  conditiooa  which  experience  has 
riiown  are  likely  toTocur,  ao  aa  tognard  against 
Injory  which  may  reasonably  be  anttetpatad.  not 
CHily  from  the  naoal  atata  of  tha  atrsam,  but 
alao  fran  aodi  ettraordinaiy  flooda  aad  freaheta 
aa  may  reasonaUy  be  anticipated,  In  view  of 
tha  stream's  past  history  aad  known  beharior, 
but  ia  not  bound  to  provide  against  such  ex- 
traordinary Sooda  as  have  never  been  known  to 
occur  and  which  competent  and  skilled  engineers 
could  not  reasonably  anticipate. 

3,  Watxbb  AMD  WAxn  ooums  ^»170^)— 
Itrwmtae  or  daxaobb  to  oinan  larm  hot 
ADKzaanu  to  sdffobt   oBRim  raax 

XLOOD  WAS  BXZBAOBDXNABT. 

In  an  aicttoii  against  a  railroad  company 
for  damages  from  an  overflow  of  plaintlfl'a  land, 

resulting  from  the  railroad's  negligence  in  the 
construction  of  a  bridge,  evidence  that  other 
lands  ni>on  the  stream  were  inundated  by  the 
same  flood  is  inadmissible  to  support  the  defuise 
tliat  the  flood  was  eitraordinary  and  unprece- 
dented, unless  it  be  abown  that  there  is  a  sim- 
ilarity of  location,  surroundinga,  and  oonditiona 
as  between  the  respective  landa. 

4.  Watebs  akd  watbb  coub&es  ^179  (4>— 
iiakdownkb  icust  show  bt  fbefonobbancs 

OF  BVIDEnCE  NSaLXGBlfT  COiraTBTTCIlON  Or 
'  BAILBOAD    BBIDOB   AND    THAT  NEQUQEKOB 
WAS  FBOXIUAIX  CA08B  OV  FLOODZHQ. 

In  an  action  by  a  landowner  against  a 
railroad  for  damages  from  flooding,  alleged  to 
have  been  caused  by  defective  constroction  of  a 
bridge,  the  burden  was  upon  the  plaintiff  to 
sliow  by  a  preponderance  of  the  evidence,  not 
only  that  defendant  was  negligent,  ss  aU^ed, 
but  that  such  negligence  was  the  proximate  or 
eoncnrring  pioximate  eanae  of  the  Injury. 


Watebs  and  wateb  ootTBSES  4»1T1(2) — 

BAILBOAD  OOmTBUCTINO  BBIDOB  NOT  NSO- 
UOBNT  nr  KAIURO  TO  PUOB  BXHT8  AT  FAB- 
nOUUB  ANOU  WSDB  AUB  OT  IXOODB 
TAUXO. 

If  the  direction  of  the  flow  of  flood  water 
during  excessive  rainfalls  coBstanUy  changed,  ao 
that  no  engineer,  however  familiar  with  the 
known  habits  of  the  stream,  could  fereaee  at 
what  angle  the  water  of  any  flood  might  strike 
the  bents 'and  sway -braces  of  a  bridge,  it  could 
not  be  claimed  that  the  owner  of  the  bridge 
was  negligent  because  It  did  not  place  the  bents 
and  sway-bracee  at  aotge  particular  angle  with 
the  lengftndlnal  diteetiui  of  the  bridge,  or  with 
the  eveiMshanging  axis  of  the  flood  waters. 

fl.  Watebs  and  wateb  oottbses  *=>179(3)— 
Evidence  or  damage  bt  fiaod  to  otheb 

LANDS  admissible  TO  SBOW  THAT  AXIS  OP 
VLOOD    WATBBS    OBAHOBD    IH  BUCtSSflm 

In  an  action  by  a  landowner  for  damages  by 
flooding,  alleged  to  hare  been  oauaed  by  the 
placing  of  benta  or  avay-bracea  of  a  bridge  at 
an  improper  angle,  testimony  of  other  land- 
owners along  a  stream  as  to  the  damage  done 
by  successive  floods  to  their  land  was  admissible 
to  show  that  the  axis  of  the  flood  waters  chang- 
ed from  time  to  time  without  any  apparratt  rea- 
son, striking  flnt  one  bank  of  tha  atream  and 
then  the  other. 

7.  Watebs  and  watbb  ooubsbs  ^»179(5)— 
Instbuctton  concebninq  alleged  neoli- 
obnt  bbconstbtjction  or  bbidgi  not  ks- 

BONE0U8. 

In  an  action  for  damages  from  flooding,  al- 
leged to  have  been  caused  by  negligent  re-enfore- 
faig  and  sway-bradng  a  bridge,  court  did  not 
err  in  charging  the  Jury  that  they  must  assume 
conclnsively  that  titw  twidgo  waa  not^  aa  orig- 
inally built,  of  improper  length,  type,  or  loca- 
tiou,  and  tJiat  In  determining  whether  defendant 
was  negligent  in  reeoiiatractittb  rdmdng,  and 
reinforcing,  they  ahoold  be  gnidod  in  the  light 
of  the  drcumaunoes  aad  aurroundinga  at  the 
time  of  ameh  recoostruction. 

Ai^eal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action  by  Hugh  L.  Asher  against  tbe  Fa- 
dflc  Electric  Railway  Company^  Judgment 
for  defendant,  and  plalutUf  appeals.  Af- 
firmed. 

Davis  &  Bush  and  John  8.  Cooper,  all  of 
IxM  Angeles,  for  appellant. 

Frank  Karr,  R,  C  Gortner,  and  A.  W.  Ash- 
bum,  all  of  Los  Angles  (W.  K.  Millar,  of  Lns 
Angeles,  of  counseU,  tat  respoadoit. 

BINLAXSON,  P.  J.  TUB  Is  BA  BCtlen  to 
recover  damages  fbr  the  wasUng  away  of  a 
part  of  plalntUTs  land  by  tbe  waters  tliat 
flowed  down  tbe  Lexlngtoa  wash,  near  the 
town  of  Bl  llMite,  In  Los  Angles  ooonty, 
during  ttae  flood  of  E^mary  20;  1914.  In 
August,  1913,  the  railway  company  bad  tcId- 
forced  Its  bridge  acrOsB  the  wash  by  j^clng. 
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sway-braces  on  the  bents.  It  Is  dalmed  by 
plaintiff  that,  In  thus  placing  sway-braces  on 
fbe  bents  of  the  bridge^  d^^ndant  was  gnlity 
of  culpable  o^Ugencek  and  ttat  this  negU- 
graee  was  the  proximate  eanse,  or  concnrring 
proximate  canse,  of  ttie  dirersion  of  Hm  flood 
waters  (mto  and  through  his  land.  Hhe  case 
was  tried  before  a  jnry,  fk  Terdlct  was  ren- 
dered for  defendant  and  plalutlff  ai^teals 
from  the  Judgmoit. 

The  fionowlng  snmmary  ctf  the  principal 
features  of  the  case  is  snfflclent  tor  an  un- 
•l^rstandlng  of  appellant's  claims:  Out  of 
the  steep  mountains  lying  a  few  miles  to  tile 
nortii  of  the  area  Immediately  'snmmnding 
lilfiintUTs  land,  the  San  Oabrtel  rlyer  de- 
lioudies.  As  the  waters  of  the  rlrer  «nerge 
^m  the  month  of  the  canyon  at  the  foot  of 
the  mountains,  tbey  follow,  generally,  and 
for  teome  distance^  tlie  conrse  known  as  the 
San  OabrM  river.  A  Uttle  below  Whore  the 
Santa  T4  bridge  crosses  the  stream,  Oie 
waters  of  the  river,  during  some  of  the  floods 
occurring  over  a  period  of  years  commencing 
at  a  time  prior  to  the  reinforcement  of  de- 
fendant's bridge  to  the  time  of  the  flood  of 
Pebmary  20,  1914,  have  divided,  a  part  of 
the  waters  flowing  In  a  southeasterly  dlrec^ 
tlon  In  the  old  conrse  of  tlie  river,  known  as 
the  Old  San  Gabrid  or  Bast  river,  and  a  part 
flowing  soufliwesterly  Into  and  through  Qie 
Iiexington  wash,  which  Is  now  a  broad,  Ir- 
regular sand  and  gravel  wash,  extending  gen- 
erally In  a  northerly  and  southerly  direction. 
As  Is  frequently  the  case  with  the  streams  of 
Southern  California,  there  Is,  at  the  mouth 
of  the  canyon,  a  broad  debris  cone.  Prior  to 
18&1  Lexington  wash  was  a  small  wash  ex- 
tending generally  In  a  northerly  and  southov 
I5  direction,  and  situated  west  of  the  town 
of  El  Monte,  receiving  Its  water  from  four 
or  Ave  small  canyons  lying  to  the  northwest. 
Prior  to  1891  this  wash,  whlcb  was  tlien 
quite  small,  received  no  water  from  the  San 
Gabriel  canyon,  exoq)tlng  once,  in  the  year 
1870.  In  1891,  by  breaking  through  the  de- 
bris cone  at  the  mouth  of  ^e  canyon,  a  con- 
siderable quantity  of  the  waters  of  the  San 
Gabriel  river  flowed  westerly  over  Into  the 
Lexington  wash,  widening  It  to  some  extent 
nils  condition  did  not  change  materially  un- 
til 1910,  when,  on  January  1st,  during  a 
severe  rainstorm,  a  la^  part  of  the  San 
Gabriel  river  cut  through  the  debris  cone  be- 
low the  canyon's  mouth,  swung  westerly  In- 
to the  wash,  widened  It  considerably,  and, 
radng  down  the  wash,  followed  Its  course 
down  to  and  through  the  Rio  Hondo  Into  tiie 
Los  Angeles  river  and  thence  to  ttie  sea. 
VUa  condition  was  repeateH  In  IBll,  durii^ 
whidi  year  two  floods  occurred.  In  the  floods 
of  tliat  year  Ijexington  wash  received  toon 
wat»  trmn  the  San  Gabriel  river  than  It  had 
the  prei^ous  year.  As  we  have  said,  Qie 
damage  to  plalntHTs  land  occurred  during 
the  flood  of  February  20^  1914. 
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Defendant's  bridge,  as  ori^nally  construct 
ed,  was  buUt  some  years  prior  to  191S.  n 
crosses  Lexington  vrash  about  800  feet  nortb 
of  and  above  plaintiff's  land.  Hie  bridga 
runs  approximately  due  east  and  west. 
NorUi  of  defendant  bridge^  and  aabstan- 
tlally  parallel  with  it,  are  two  other  bridges 
—the  connty-road  bridge,  whlfliK  Is  about 
1,000  feet  nortb  of  defendant's  Inldge,  and 
the  Southern  Padfle  bridge,  whldk  is  about 
2,400  feet  north  of  defendantfs  bridge.  As 
originally  constmctod,  def endantfs  bridge  was 
about  600  feet  long.  Atter  the  flood  of  1010; 
it  was  lengtti«ied  to  about  1,800  feet  Prior 
to  August;  1018,  th«e  was  no  away-bradng 
on  the  turldge,  but  In  that  month  dtf  adaat 
strengthened  and  reinforced  its  bridge  by 
placing  sway-braces  upon  and  across  the 
bents.  It  Is  these  sway-braces  ttiat  plaintiff 
claims  are  respcmslble  for  the  ttam^  done 
to  his  land.  In  his  complaint  he  alleges: 

That  on  or  about  August  15,  1913,  defendant 
"negligently,  carelessly  and  wrongfully  •  •  • 
added  to,  •  •  •  reinforced,  •  •  •  braced, 

*  *  •  and  cbanged  said  bridge^  «  •  • 
That  such  n^igmt,  cardeM,  and  wruugfnl 
acts  were  calculated  to  end  did  iutufere  with, 
imi>ede,  delay,  and  modify  the  natural,  usual, 
and  ordinary  course,  direcdou,  and  flov  of  said 
river,  and  was  calculated  to  and  did  cause  said 
river  to  be  diverted  and  changed  from  Its  old, 
OTiginalf  'and  accustomed  bed  and  channel.  That 
on  or  about  February  20,  1914,  waters  gathered 
In  and  flowed  down  the  coarse  and  channd 
of  said  river,  as  they  wwe  acnstoned  to,  antll 
they  readied  and  airlved  at  the  bridge  ot  said 
defendeol^  where,  because  of  the  negligent,  care- 
less, and  wrongful  acts  of  the  defendant,  •  *  * 
they  were  impeded  *  •  •  and  modified  from 
their  usual  and  ordinary  course  •  •  •  and 
changed  In  such  a  manner  •  •  •  that  they 
formed  a  now  and  Independent  course  and  dian- 
nel  *  *  *  almost  due  south  *  *  *  so  that 
they  came  Into  and  upon  the  lands  ot  plaintiff, 
•••and  cut  •••hi***  theland 
of  plahitiff  a  deep,  wide,  new,  and  Independent 
bed  or  channeL" 

One  of  plalntUTs  expert  witnesses,  WUkle 
Woodard,  a  dvU  Haglneer,  testified  that.  In 
his  opinion,  the  bridge,  prior  to  the  addi- 
tion of  the  sway-braces,  was  sutUclent  to 
carry  all  the  waters  ot  the  river  during  ordi- 
nary high  water,  Indudlng  the  waters  of  the 
flood  of  February,  1914,  without  Injury  to 
plaintiff's  laud;  but  that  "after  the  placing 
of   those  sway-braces  upon   those  bents 

*  *  •  In  my  oiAilon  the  bridge  was  not 
In  sudi  ctmdltlon  as  that  it  would  be  snlU- 
clent  to  carry  off  the  ordinary  high  water  of 
the  river,  and  eq^edally  tbe  flood  of  Fsbni- 
ary,  1014,  without  dt^ng  injurr"  By  its  an- 
swer defendant  doiled  the  allegations  of  n^ 
llgmce  in  Its  rdnftHroement  of  the  bridge  by 
the  addition  of  the  sway-braces,  and  far- 
ther d«iled  that  the  bridge  waa  Oie  cause  o£ 
the  damage.  Defendant  als(^  by  way  of  af- 
firmative defense,  alleged  that  the  flood  of 
BNfibmary  ac^  lS14t  was  tba  result  of  an  odf 
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usual,  nnpreceOrated,  end  extraordinary 
storm,  and  tbat  It  was  of  socb  Tolnme  tbat 
It  could  not  hare  been  reasMiably  anticipated. 
The  0ood  washed  away  two  bents  in  de- 
fendant's bridge,  and  otiierwise  damaged  It 
The  witnesses  on  both  sides  described  In  de- 
tail this  storin  of  February,  1914,  and  Its  ef- 
fect upon  the  water  flowing  down  and 
through  the  Lexington  wash. 

[1,2]  A  railroad  company  In  constructing 
a  bridge  across  a  stream  Is  bound  to  exer- 
cise ordinary  care  to  avoid  injury  to  neigh- 
boring lands.  "Ordinary  care"  is  such  care 
as  is  exercised  by  ordinarily  prudent  persons 
under  the  same  or  similar  circumstances.  In 
the  exercise  of  ordinary  care,  it  is  the  duty 
of  a  railroad  company  to  guard  against  such 
Hoods  or  freshets  as  men  of  ordinary  pru- 
dence can  foresee,  but  not  against  such  ex- 
traordinary ifioods  and  accidental  casualties 
as  cannot  reasonably  be  anticipated.  It  not 
only  should  employ  engineers  of  at  least  ordi- 
nary ability,  who  will  bring  to  bear  such  &a.- 
glneering  skill  as  Is  ordinarily  applied  to 
wwks  of  that  kind,  hat  It  Is  its  avty  to  ex- 
ercise a  reasonable  degree  of  car©  and  pru- 
dence In  the  construction  of  the  bridge,  taUng 
into  account  flie  laws  of  hydraulics,  the  natu- 
ral formation  of  the  conntty,  and  the  charac- 
ter of  the  stream,  its  habits  and  history,  to  Uie 
extent  of  learning  Its  probable  bdiavior  un- 
der conditions  which  experience  has  phowu 
are  likely  to  recnr*  bo  as  to  guard  against  In- 
juries which  may  reasonably  be  anticipated, 
not  only  from  the  usual  state  oC  the  stream, 
but  also  frtHD  Bucb.  extraordinary  floods  and 
freshets  as  may  reasonably  be  anticipated.  In 
view  of  the  stream's  past  history  and  known 
behavior,  even  though  such  floods  or  freshets 
have  occurred  but  infreQuently.  For  the 
bridge  should  be  so  constructed  as  not  to  be 
subject  to  the  risks  and  perils  arising  from 
rainfalls  known  by  experience  to  be  incident 
to  that  section  of  the  country,  though  rarely 
occurring,  or  which  ordinarily  cranpetent  and 
skilled  engineers  should  reasonably  antici- 
pate. But  there  Is  no  liability  Tor  floods 
which  would  sunwise  ordinary  caution.  The 
company  la  not  bound  to  provide  agamst  such 
extraordinary  floods  as  have  never  been 
known  to  occur,  and  which  cranpetent  and 
skilled  engineers  could  not  reascmably  antic- 
ipate. And  if  the  company  has  nnployed  en- 
gineers of  at  least  ordinary  ability  and  skill, 
and  has  used  all  ordinal^  precautions  in  the 
construction  to  have  the  work  done  properly, 
It  will  not  be  liable  to  othcf^  for  injury  to 
land  caused  by  an  extraordinary  and  unprec- 
edented storm  and  flood,  unknown  to  com- 
mon experience,  and  which  could  not  rea- 
sonably have  been  anticipated. 

[3]  Over  the  objection  of  appellant,  the 
court  permitted  several  witnesses  for  re- 
spondent, owners,  some  of  them,  of  lands  a 
mile  w  so  upstream  above  appellant's  land, 
and  others,  owners  of  lands  some  distance 
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downstream  from  ai^)ellanfs  property,  to 
testify  respecting  the  actions  and  tiehavlor 
of  the  waters  In  the  wash  opposite  their  re- 
spective land  holdings  during  the  flood  ot 
F^ruary  20, 1914 — the  flood  tbat  resulted  In 
the  Injury  to  aiHTellant's  land.  It  Is  the  ad- 
mission of  this  testimony  of  wWch  aK>eUant 
piindpally  complains.  His  contenticHi  is  tbat 
it  Is  prejudicial. e^ror  to  admit  testimony  as 
to  injury  done  to  other  lands  almg  the  course 
of  the  river  daring  a  flood,  unless  a  proper 
foundation  be  first  laid  by  showing  that  the 
conditions  at  swdi  other  points  on  the  stream 
were  the  same  as  at  plalntUTs  laud.  Un- 
doubtedly It  Is  the  general  rule  that.  In  an 
action  against  a  railroad  company  to  recover 
damages  occasioned  by  an  overflow  of  plala.' 
tlfTs  land,  resulting  from  the  railroad's  neg- 
ligence In  the  constructloa  of  its  bridge,  evi- 
dence that  other  lands  upm  the  stream  were 
Inundated  by  the  same  flood  Is  Inadmissible 
to  snivwt  the  defmse  that  ttw  flood  waa  ex- 
traordinary and  unprecedented,  unless  it  be 
shown  that  there  Is  a  slmUari^  of  location, 
surroundings,  and  ooodltiws  as  between  the 
respectfve  lands ;  for,  onlsBB  sodi  almllarlty 
be  ahown,  it  may  be  tlut  Oeae  otfter  lands 
wer«  80  situated  wlth'reftevnce  to  ttw  stream 
that  they  were  subject  to  overflow,  to  the 
extent  shown,  even  upon  the  oocasioQ  of  ordi- 
nary floods,  or  of  floods  that  teaaonaUe  pru- 
dence could  have  foreseen  and  anticipated. 
Bdl  V.  Missouri,  K.  ft  T.  By.  GOi,  S6  Tex.  CIt. 
Appw  tM»,  82  8.  W.  1073;  Missouri,  K.  *  T. 
By.  Oa.  r.  Bell  (Tex.  Ctv.  App.)  93  8.  W. 
198;  Famham  on  Water  and  Watw  Bights, 
f  696  ;  40  Qyc.  688.  It  may  be  conceded, 
therefore,  that  the  general  rule  is  as  con- 
tended tot  by  aKtdlant,  where  socta  evldaice 
is  irftered  scdely  fm  Qie  porpom  showing 
that  the  flood  was  ot  unprecedented  dlmai- 
sUmu  ;  bvt  the  difflcolty  that  cmfronts  htm 
Is  that  in  this  case  the  evidence  was  admis- 
sible, for  an  entirely  different  purpose. 

[4,  <)  The  burden  rested  up(m  plaintiff  to 
show,  by  a  preponderance  of  the  evidence, 
not  only  tbat  defendant  was  guilty  of  negU- 
gence  as  alleged  in  the  complaint,  but  tbat 
such  negllgenoe  was  the  proximate,  or  a  con- 
curring iffoxlmate,  cause  of  the  injury.  For 
If,  notwithstanding  any  negligence  in  retu- 
forcing  and  sway-bradng  the  tnldge,  the  in- 
Jury  to  plalntUTs  land  would  have  occurred 
nevertheless,  even  had  there  been  no  sudi 
structure,  then  its  existence  could  not  have 
caused  the  damages  and  defendant  would  not 
be  liable.  San  Antonio  &  A.  F.  Uy.  Co.  v. 
Klersey,  98  Tex.  690,  86  S.  W.  744;  Vyse  v. 
C»ilcago,  B.  &  Q.  By.  Co.,  126  Iowa,  90,  101 
N.  W.  736.  Also,  if  the  direcUon  of  the  flow 
of  the  flood  waters,  during  these  excessive 
rainfalls,  constantly  changes,  so  that  no  «i- 
glneer,  however  familiar  with  the  Imowu 
habits  of  the  stream,  could  foresee  at  what 
angle  tbo  waters  of  any  flood  might  strike 
the  baits  and  sway-btaoeS)  It  could  not  be 
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claimed  that  defendAiit  was  negligent  simply 
because  It  did  not  place  tbe  bents  or  sway- 
braces  at  some  particular  angle  wltb  the 
loDgltQdlnal  direction  of  the  bridge  or  with 
the  erer^anglng  "axis"  ol  the  flood  waters, 
If  such  waters  can  be  said  to  bare  any  par- 
ticular axis  of  flow. 

To  sustain  his  contention  that  tbe  bridge 
was  a  concurring  proximate  cause  of  tbe  dant- 
age  to  his  lend,  aiH>ellant,  both  by  the  allega- 
tions of  his  complaint  and  erldence  Intro- 
duced In  bis  behalf,  presented  tbe  theory  that 
during  tbe  flood  of  February  20,  1914,  the 
river  had  a  definite  "axis"  at  the  place  where 
tbe  bridge  crosses  tbe  wash.  By  evidence 
prodnced  in  his  behalf,  ai^llant  presented 
the  theory  that  immediately  al>ove  respond- 
ent's bridge,  1.  e.,  between  respondent's  bridge 
and  the  county-road  bridge  about  1,000  feet 
to  the  north,  the  river  had  sudb  definite 
"axis";  that  In  this  section  of  its  ooorse,  the 
axis  ot  the  stream  wblb  at  an  angle  of  about 
45  degrees  with  the  s^y-braces  Uiat  had 
been  placed  across  the  bents  for  the  purpose 
of  relnftHTlng  the  bridge;  that  thus  the  flood 
waters,  Impinging  upon  these  sway-bracea  at 
an  angle  of  45  degrees,  were  deflected  In  a 
soatheriy  dlrectloo  toiraids  and  ttmni^  ap- 
pellant's  land,  instead  of  passing  on  under 
the  bridge  as,  la  Ihe  oplnloa  of  appdllant's 
expert  witness  Woodard,  they  would  have 
done  had  there  been  no  sway-braces.  Appel- 
lant's land,  where  It  was  cot  thrvogh  by  the 
flood  waters  ot  BVbruaTy  2fy,  1914,  lies  to  the 
Bonth  of  tbe  bridge.  It  Is  altogether  ivobable 
tibat,  between  a  point  in  respondent's  bridge 
where  one  of  the  bents  went  out  and  the 
middle  of  the  ooanty-road.  bridge  tiiat  crosses 
the  wash  about  1,000  feet  to  ttie  norOi,  the 
■treani,  as  It  flows  in  ttie  wash  after  the  snb-< 
sldence  ot  a  flood,  does  flow  at  an  an^e  of 
about  45  d^rees  wl^  Oe  sway-hraoea  But 
it  Is  a  awstion  whether  the  stream  has  any 
such  well-defined  axis  during  those  periods 
when  the  waters  of  great  floods  are  tearing 
throng  the  broad  grav^  wash,  carrying  be- 
fore them  and  turning  over. and  over  large 
uprooted  trees,  boulders,  and  other  debris. 
This  was  one  of  tbe  principal  questions  in 
the  case — a  question  as  to  which  there  was 
a  sharp  ccmflict  in  the  evidence,  if  the  river 
did  not  have  any  well-deiined  axis  during 
flood  periods,  and  If,  therefore,  regardless  of 
the  utmost  care  with  which  defendant  may 
have  sought  so  to  ctHistmct  the  sway-bracing 
tliat  the  waters  would  not  strike  at  an  angle 
that  would  deflect  them  toward  the  plaintUTs 
land,  the  waters,  nevertheless,  by  a  sndden 
switch  of  t^e  stream  and  change  In  direction 
of  flow,  might  strike  the  structure  at  any 
angle  whatever,  or  In  tbe  absence  of  any 
bridge,  plaintlfTs  land,  by  reason  of  the 
switching  of  the  river  and  rounding  of  the 
stream,  would  have  been  cut  into  by  the 
waters,  tbea  a  state  of  facts  would  be  pre- 
eented  that  wdnld  afford  on  ocfeaskn  for  de- 
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fendant  to  contend  before  the  Jury,  either 
that  no  negligence  could  be  predicated  of  de- 
fendant's acts  or  that  pl^intilTs  land  would 
have  t>een  damaged  to  tbe  extent  that  It  was 
even  if  there  had  been  no  bridge.  In  other 
words.  If  defendant  could  show  that  tbe 
waters  in  the  wash,  during  these  great  floods, 
have  no  constant  and  detinlte  axis  of  flow,  it 
could  well  contend  that  Its  alleged  negligence 
was  not  tbe  cause,  or  contributing  canse,  of 
the  injury. 

Appellant's  engineering  expert  Woodard, 
in  the  course  of  his  teatimouy,  stated  appel- 
lant's theory  as  to  the  diversion  of  the  river 
toward  appellant's  land  as  follows: 

"Because  t^e  axis  of  the  river  from  the  h^- 
way  bridge  down  to  tiie  Fadfie  Electric  brldgs 
and  beyond  was  at  an  angle  of  45  degrees  with 
tbe  bridge,  and  at  the  time  that  the  piles  were 
all  in  there,  the  debris  had  collected  and  it  was 
hanging  on  each  and  every  pile  and  on  tbe  sway- 
b races  and  was  forming  considerable  of  a  dam, 
and  there  was  abont  SO  feet  from  the  extreme 
north  end  to  the  extreme  south  end  of  each 
bent,  and  staying  In  that  direction  and  being 
dammed  up  and  having  the  sway-braces  on  there, 
they  woold  form  a  baffle-board  and  the  water 
striking  them  wonld  be  deflected  and  the  car- 
rent  changed,  and  I  think  the  change  would  un- 
questionably persist  for  a  distance  of  two  thou- 
sand feet,  nnless  It  got  started  the  other  way." 

In  order  to  establish  his  theory  of  a  definite 
direction  of  tbe  flow  or 'current,  or  definite 
"axis,"  as  bis  witness  Woodard  called  It,  ap- 
pellant introduced  evidence  respecting  the 
flow  and  bal^lts  of  the  river  in  that  part  of 
Its  course  which  extends  from  the  Soutliem 
Padflc  bridge  to  and  through  the  county- 
highway  bridge,  on  southward  through  the 
bridge  of  defendant,  and  then  southward  be- 
yond the  northerly  line  of  app^ant's  land— 
a  stretch  of  more  than  S.200  feet  along  the- 
course  of  the  stream.  To  counteract  this 
theory  of  a  definite  "axis,"  respondent  in- 
troduced the  evidence  of  which  app^ant  now 
complains.  For  example,  one  of  respondent's 
witnesses,  James  Clembuan,  testlfled  as  fol- 
lows: 

"I  tbSok  there  was  mors  water  In  Ae  Lex- 
ington wash  than  I  ever  saw  before,  more  than 
in  1884.  It  was  a  waring,  rolling  flood.  •  *  • 
I  saw  the  part  <^  my  land  that  was  washed  away 
In  the  daytime,  after  it  went  out.  The  flood 
was  not  coming  in  a  straight  line;  it  switched 
from  side  to  side.  It  would  switch  from  bank 
to  bank.  As  fast  as  it  cuts  off  the  lower  part 
ot  the  -bank,  it  drives  to  the  other  part  of  the 
bank  and  keeps  working  from  side  to  dde." 

Anothw  witness  tot  defendant,  John  B. 
Snoddy,  testified : 

"I  know  the  Lexington  wash.  I  have  lived  on 
it  daring  ray  entire  Hfe^  *  •  *  XVom  1884  it 
oontinned  to  grAr  svsry  flood  year  in  some 
point  There  wm  some  points  it  has  never 
touched  any  of  the  old  soil  since  1884,  but  it 
would  Bwitdi  across  the  channel  and  take  out  10 
or  16  Bores  and  the  sand.   The  current  wonld 
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earrr  tha  Mud,  and  Che  Hmd  ctMted  m  kva^ 
and  In  hi^  water  It  would  throw  orer  and  in 
low  water  It  would  melt  away.  •  •  •  The 

river  In  the  February  flood  wai  rolling  prettr 
high.  •  •  •  The  river  atruck  the  bank.  It 
had  Btmck  the  bank  south  and  pretty  near 
reached  xu  throngh  aome  of  Mr.  Piereon's  prop- 
erty, aod  flowed  directly  west  Mr.  Pieraon's 
property  is  right  down  below  the  Santa  Anita 
wash,  right  aciosa  the  river  from  the  wash. 
The  water  struck  the  bank  of  Mr.  Pierson'a 
propMty  and  then  came  aerosa  and  struck  oar 
bank.  Tfara  after  it  struck  our  property  it  took 
out  the  ClcmiDsons*  property.  He  lost  about 
10  or  12  acres.  From  the  Clcminson  side  the 
river  switched  over  to  the  Michener  side,  and 
took  oat  part  of  the  Baldwin  lease.  *  *  *  In 
each  flood  the  Lexington  wash  makes  a  separate 
channel.  *  *  *  In  running  of  the  same  flood, 
if  it  lasted  more  than  a  day,  the  river  would 
not  keep  to  a  tme  course.  The  floods  do  not 
come  dowQ  in  well-deflned  channels;  they  wind 
about  a  good  deaL  The  course  of  the  duuinel 
in  that  part  of  it  largely  depends  on  the  ham- 
mocks or  rises  in  the  river  bed.  I  do  not  know 
what  makes  the  course  of  the  river  switch ;  it  is 
beyond  my  knowledge.  It  will  switch  where 
there  is  comparatively  nothing  to  be  seen.  The 
river  does  not  act  like  it  does  in  a  confined  chan- 
nel. I  don't  know  as  there  are  any  rocks  in  the 
channel  to  amount  to  anything.  There  ia  no 
certainty  where  the  current  of  the  water  wiU 
flow  in  high  water  in  any  portion  of  the  river 
above  na.  To^ay  it  may  be  In  that  p<Htion  of 
the  river  op  there^  wbm  It  ia  half  or  three- 
quarters  of  a  mile  wide,  and  to>mMrow  it  nuiy 
move  westerly  and  be  against  the  westerly  bank, 
and  in  the  afternoon  against  the  east  bank; 
then  it  may  switch  back  to  the  west  bank  at  tha 
same  point  I  have  always  been  told  that  that 
\  was  caosed  by  the  quicksand,  of  which  there  is 
a  great  deal  at  that  point.  That  has  been  the 
condition  of  the  stream  for  years.  Because  of 
the  awitctiing  from  day  to  day  and  from  hoar  to 
hour  ahnoat,  it  has  cut  ont  in  that  portion  an 
Immenae  territory  of  land." 

J.  F.  KUUan,  a  wltnesa  tor  defendant, 
testlfled: 

"I  don't  think  that  the  axis  of  the  stream  be- 
tween  the  Southern  Padfle  bridge  and  the  P.  E. 
bridge  haa  been  constant  during  the  times  I 
have  observed  it  *  *  ■  While  the  banks  of 
that  stream  may  be  definite  this  year,  you 
don't  know  where  they  will  be  next  ye«r,  and 
this  particular  bank  you  speak  of  between  thoas 
two  bridges  has  washed  ont  on  both  sides  more 
or  less  within  that  space  at  Hmt,  bom  1884 
down  to  the  ^eaent  tima.** 

Tba  witness  Bradway  testlfled: 

"I  saw  the  flood  of  February,  1914.  It  was 
very  much  larger  than  any  of  the  other  floods  I 
have  ever  seen  here.  *  *  *  In  these  floods 
the  river  did  not  have  any  flxcd  <rc  definite  azia 
of  flow.  It  changed  from  side  to  side,  and  made 
some  changes  during  the  same  flood ;  that  is,  it 
would  change  in  a  few  hoars  or  over  night  at 
times,  striking  fint  OB  Mie  stile  and  then  the 
other." 

It  is  true  these  witnesses,  owners  of  lands 
above  and  below  appellant's  pix^jierty,  were 


Addressing  themsdrca,  in  the  mala,  to  condl' 
tions  immediately  c^rpoalte  to  or  In  the  vicin- 
ity of  their  req;>ectlve  holdings;  but  ttielr 
testinxmy,  In  tbe  aggregate,  tends  to  show  the 
habits  of  the  flood  waters  In  the  waah  dnrlns 
severe  storms  and  heavy  rainfalls,  and  to 
establish  re^mndrat's  idalm  that,  daring 
these  great  floods,  the  turbulent  wat^is,  that 
chum  and  leap,  writhe  and  tumUe,  nuih  down 
tbe  wash  without  any  definite  axis  of  flow, 
and,  commendog  in  the  upper  reaches  of  the 
river,  the  currmt  laahee  and  awitdies  from 
Bide  to  side,  strilcing  first  we  bank  of  the 
wash,  eating  ont  and  devouring  there  Its 
tribute  of  soil,  and  then,  rebounding  to  the 
other  side,  works  there  the  same  ravaging 
destruction,  only  to  switdi  back  again  to  the 
othCT  side,  and  so  on  throu^out  Its  whole 
devastating  course. 

[I]  That  the  testimony  of  ret^nden^a  wit- 
neeses  reE^iectiug  this  swltdilng  and  round- 
ing t^idency  of  the  river  at  places  above  and 
below  appellant's  land  waa  adnilasU>le  as  In- 
direct evidence  of  a  similar  tendency  In 
Qiat  partlcnlar  stretdi  <a  the  wash  where  tbe 
aeettilag  waters  flow  between  tlie  county 
bridge  and  leapondent^  ■teoctore— 
stretcb  coneendBg  vrbkA  appeUantfs  witness 
Woodard  taaCilled— la  staqwn  by  ilie  teatlnKmy 
of  defendanrs  witness  J.  A.  Bdl,  a  ctvll  engi- 
neer, who  testlfled  as  follows: 

"As  to  what  are  the  causes  of  the  axis  chang- 
ing, there  are  a  number  of  causes.  *  *  *  A 
stream  haa  a  tendency,  these  torrential  streams, 
once  it  has  deflected  at  one  point  to  reverse  Its 
action.  If  It  strikes  a  bank  and  Is  deflected,  it 
naturally  flows  toward  the  other  bank,  and  thia 
action  is  aggravated  when  cadi  sneeocdtng  flood 
tenda  to  Increase  instead  trf  dfanlalsh.  That  Is 
what  is  callsd  switehteg.** 

With  these  excerpte  from  tha  tartlmmiy 
of  the  witnesses,  we  ieare  this  brandi  of  the 
case  with  the  declaratkm  that.  In  oar  opin- 
ion, the  evidence  of  which  anitilant  com- 
plains was  admissible  as  trading,  in  Cbe  most 
practicable,  if  not  the  only  available,  manner, 
to  rebut  appellant's  tbeny  of  a  d^nite  axis 
of  the  flood  waters  In  ttw  vldnlty  of  respond- 
ent's bridge. 

(7]  In  (»e  <a  its  instractlooa  the  court 
charged  tbe  Jury  as  foUows: 

"There  Is  no  charge  in  this  case  ttiat  defend- 
ant was  negligent  in  respect  to  the  condition  of 
tbe  diannd  of  the  wash  during  the-yeara  soe- 
ceeding  the  building  of  thia  bridge,  nor  that  the 
bridge  as  bnilt  originally  was  not  of  ^per 
length,  type,  cooatracticm,  or  location.  Yoa 
must  therefwe  assome  condosivdy.  In  cmsider- 
ing  this  cas^  that  the  bridge  waa  not  as  orig- 
inally built  of  improper  length,  type,  conatmc- 
tion,  or  location.  Tbe  charge  is  made  that  the 
said  bridge  several  years  after  its  original  con- 
struction waa  negligently  reconstroeted,  retied, 
rebraoed,  and  reinforced.  In  determining 
whether  the  defendant  was  ne^igent  In  this 
matter,  yea  shonU  b«  folM  *  *  •  in  .the 
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of  the  dTCQnutancM  and  nuroandingi 

*  at  the  time  of  such  lecNHUttraetioii.*' 


Appellant  complains  of  this  instruction  and 
asslgnB  the  giving  of  It  as  error.  He  contends 
that,  as  originally  built,  the  bridge  was  neg- 
ligently cmstracted,  tm  Ow  Teason  that  the 
bents  In  ttte  bridge,  as  cniginally  amstracted 
and  as  maintained  up  to  the  time  of  Uie  In- 
jDry  to  his  land,  were  placed  at  right  ans^es 
to  the  length  of  Ihe  brl^ie,  and  hence  at  an 
angie  of  4S  degrees  to  the  "axis"  of  the 
stream;  iirtiereaa  these  bents  should,  he  says, 
hare  been  amstmcted  along  the  axis  of  the 
stream.  Instead  of  at  so  great  an  aniB^e  there> 
with.  Uptm  these  praises  counsel  argue 
that— 

"When  defendant  came  to  reconstroct,  rein- 
force, retic^  and  rebrace  said  bridge,  It  was  in- 
combeat  upon  it  to  take  Into  eourider atlon  the 
fact  that  the  bridge  waa  not  properlr  conatruct- 
ed  in  the  fltst  inatBnc&" 

Of  course,  when  defendant  came  to  rein- 
force the  bridge  by  placing  sway-braces  on 
the  bent,  It  was  "incumbent  upon  It  to  take 
Into  consideration"  all  details  of  the  then 
existing  brit^e — ^Its  character  and  also  the 
r^tlve  poettlon  of  the  bents  and  of  the 
whole  structure  with  the  axis  of  the  stream 
at  times  of  flood,  If  the  stream  had  any  well- 
defined  axis  at  sudi  times,  and  also  the 
known  history  and  haMts  of  the  waters  in 
the  waab  during  flood  conditions.  But  there  is 
nothing  In  the  Instruction  that  told  the  Jury 
tliat  defendant,  when  reinforcing  the  bridge, 
was  not  required  to  take  all  these  conditions 
into  consideration.  Appellant's  ccnnplaint 
did  not  ^rge  defendant  with  negligence  in 
the  original  construction  of  the  bridge,  but 
only  with  negligence  in  reinforcing  and  re- 
bracing  it  The  instruction  was  pr<^>er,  and 
we  foil  to  see  how  appelant  could  have  beat 
prejudiced  1^  It. 

Judgment  affirmed. 

We  concur:  SLOANS,  J.;  THOUAS,  X 


80.DTHISKN  OAUFOBNIA  FISH  00.  T. 
WHITD  STAB  OANNINQ  Ca 
(C»T.  8038.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.   Jan.  10.  1920.) 

1.  TSADS-IUBES  ANO  TBADB-NAMES  «S308(8) 
— BVIDENOK  NOT  SHOWIHO  tntFAIB  CCOCn- 
TmON  IN  CUkNNIKG  TUNA  IISH. 

On  appeal  tram  judgment  snjolnlng  defeni- 
ant'a  sale  of  canned  tuna  designated  bj  labels 
ainiilax  to  those  used  by  plaintifiC,  as  belDg  imi- 
tatiTe  and  calculated  to  deceive  the  public, 
Jield,  tiiere  was  no  such  aimJlaxity  as  to  sus- 
tain Judgment  against  defendant 


2.  Taani-iCABKa  and  TSADB-nAias  «s»70(4 
— UsK  or  BTTU  or  containxbs  used  bt 

OraXBB  XH  TBB  TBAOE  AS  WKZX  AS  PLAXHXn 

nor  VNTAXB  coicpBrmoN  wrrs  puximrr. 
Where  the  cans  used  by  both  parties  to  a 
suit  for  unfair  competition  in  sale  of  canned 
tuna  were  of  the  style  used  by  tuna  packing 
companies  generally,  the  fact  that  any  one 
was  deceived  by  the  etyle  of  cans  did  not  help 
plainti£Ps  case,  since  he  must  show  deception 
from  similarity  of  some  feature  of  defendant's 
goods  to  a  distinctivB  or  peculiar  feature  of 
plaintilFs,  and  not  merely  a  similarity  In  re- 
ivect  of  a  feature  eomnion  to  plalntilFs  goods 
and  those  of  others.  ' 

8.  TSAnC-UABKS  AND  TBADE-NAMKS  «=9l7  — 
COIX>R  CANNOT  BS  HONOFOLIZKD  AS  DISIIN- 
OmSRINO  UAKK. 

While  sometimes  a  color  on  a  label,  taken 
bi  cmuMCtion  with  other  citaracteriBtics,  may 
serre  to  distingaiah  one's  goods,  and  b?  pro- 
tected by  the  conrfai,  as  a  role  a  color  cannot 
be  monopolised  to  disttnguiab  a  product 

4.  TBADB-HAREca  AND  TSADS-NAUEB  4=>70(4)— 

Idbntitt  of  oolob  or  iabbl  rot  bstab- 

I.I8HINQ  DITIATION. 

Where  the  difference  between  plalntiirs  and 
defendant's  tabcds  are  so  marked  In  other  re- 
spects that,  in  the  absence  of  identity  of  color, 
there  can  be  no  possiUli^  of  etmfu^on,  s 
charge  of  unfair  competition  bUs  to  the  ground. 

5.  Tbadx-uabxs  and  tbaub-nahbs  ^»4,  70 

.(4)— THBBX  oak  BB  ho  BXOLtWTB  APPBO- 
PBIATZON  OV  SnCBOL  MSCttOPTIVB  OB  ABTI- 

ou  sold. 

That  Ishei  of  rival  tnna  pscking  oonoem 
slso  contained  design  of  a  fish  did  not  show 
unfair  competition;  for  there  can  be  no  exdn- 
sive  appropriation  of  a  sign  or  symbol  repre- 
senting  or  descriptive  of  the  article  to  which 
attached,  but,  to  give  the  right  of  exclusive 
appropriation,  the  sign  or  figure  most  be  an 
arbitrary  one,  not  snggestivs  of  the  nature  of 
the  artide  sold. 

6.  Tbads-vabks  and  tbadb-namks  ^968— 

DEOBPTIOK    bt  ABTIOLB  TTSBLB,    and  NOV 

dbcbftion  or  dbauss,  thb  tbsz  or  uRrAXB 

COUFETinON. 

The  law  of  unfair  competitioB  does  not  pro- 
tect purchasers  against  falsehoods  which  trade*- 
men  may  tell;  the  falsehood  must  be  told 
the  artide  it8<Blf  in  order  to  make  the  role  of 

unfair  competitiou  applicable. 

7.  l^ADB-KABKS  AND  TBADB-IIAICBI  ^3>75  — 

Deception  or  obdinabilt  pbudbht  and 

OABBTUX.  FUBOHASBB  IBST  OB  UHBAIB  COH- 

PsmioR. 

One  who  so  names  and  dresses  his  product 
that  a  purchaser  who  ezerdses  ordinary  care 
to  ascertain  the  sources  of  its  manntactnre 
can  readily  learn  that  fact  by  a  reasonable  ex- 
amination of  the  boxes  or  wrappers  that  cover 
it  has  fairly  discharged  his  doty  to  the  public 
and  to  his  rivals,  and  is  guiltless  of  that  deceit 
which  la  an  In^spensaUe  element  of  unfair 
com  petition. 

Appeal  from  Superior  Court,  Los  *»igpl?B 
County ;  Grant  Jackson,  Jui]g& 


>VDr  ether  eases  see  same  tople  and  KBT-NUUBBB  te  an  Key-Numbered  Dlsesta  and  Xndmee 
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Action  by  the  Southern  Callfonila  Fish 
Cwnpany  against  tbe  Wblte  Star  Ganntng 
Company.  From  Jnd^ent  for  idalntlff,  de- 
fendant appeals.  Berersed. 

0.  F.  Hidland,  of  Loa  Angelw,  for  appti- 
Unt. 

Joseph  T.  Weatall,  of  Lot  Angeles,  Cor  re- 

spimdent 

FINLATSON,  F.  J.  [1]  Tbls  U  an  a^ieal 
hj  defoidant  from  a  Judsmoit  oijf^nlng  It 
from  offering  for  sale  tuna  packed  in  cans 
similar  to  those  used  itointiff  and  on- 
circled  wltji  a  label  soch  as  that  whldi  Is 
twluK  used  by  defendant  Tbe  theory  of 
plaintiff  Is  that  ^mdant  is  sollty  of  nn- 
falr  comp^tioD  in  trader  in  that  Its  label 
is  an  lmltati<n  of'  {Oalntiff's  label,  calcu- 
lated, to  decrtve  the  pnrdiaalDS  pablia  A 
comparison  of  spedmena  of  the  cans  and 
labds  used  by  the  parties,  and  sobmitted 
to  our  luQiectUm,  otWTinces  na  that  there 
1*  no  SDCh  similarity  as  will  sostaiB  a  Jnds- 
ment  against  defsndanL 

Badi  party  packs  in  cans  and  sdls  to  the 
trade  a  product  designated  on  the  cans  as 
"Tuna  Fish."  Each  pnta  V9  Its  product  In 
cylindrical  tin  cans,  appnoimately  8%  Indu- 
ce in  diameter  and  2  Inches  In  depth,  each 
can  being  encircled  by  a  paper  wrapper,  or 
label,  embellished  with  Tarloua  dKoratlTo  4e- 
slm  of  dUtoent  colors,  Imprinted  upon  a 
dark  blue  background.  PlalntlfPs  iHtiduct 
Is  known  to  the  trade  as  "Blue  Sea  Tana*" 
and  those  words.  In  white  bordered  with 
gold,  are  printed  In  lai^  type  upon  its  label. 
Defendant's  product  Is  known  as  "White 
Star  Tuna  Fish."  and  those  wcwds,  In  large 
wblte  letters  bordered  with  gold,  are  printed 
on  its  labeL  Hie  cans  used  by  both  parties, 
thou^  of  the  same  slxe  and  shape  are  sudi 
as  are  commonly  used  In  the  trade.  Plain- 
tUTB  secretary  testified  that  the  cans  were  of 
the  style  that  the  can  manufacturers  wwe 
maUng,  and  tliat  he  did  not  know  of  any 
tuna  company  that  packed  in  anything  ex- 
cept a  round  can  similar  to  that  used  by 
both  plaintiff  and  defendant. 

Except  that  both  labels  have  substantially 
the  same  blue-colored  background,  the  figure 
of  a  flsb,  designated  to  represent  the  "tnna,** 
and  truthful  printed  descriptions  ot  the  con- 
tents of  the  packages,  the  labels  of  the  two 
competitors  differ  In  almost  every  respect 

Though  aware  ttiat  written  descriptions  of 
labels  and  wrappings  are  almost  always  un- 
satisfactory, we  shall  essay  a  comparison 
and  description  of  the  two  labels,  hoping 
that  we  shall  succeed  in  showing  wfaateTW 
points  of  similarity  there  may  be,  as  well 
as  the  dissimilarities.  In  a  general  way,  the 
respective  labels  may  be  described  as  fol- 
lows: At  the  left  end  of  plaintiff's  label — 
that  1^  the  left  end  when  It  Is  laid  out  flat 
for,  of  course,  It  has  neither  l^t  nor  right 
nor  middle  when  it  endrcles  the  can— -are 


the  words  "Blue  Sea"  In  gilt  letters,  and 
printed  In  such  a  manner  ^t  the  letters, 
whldi  run  Into  each  other,  r^resent  a  rope 
with  several  colls.  Under  this,  in  large  gilt 
letters,  Is  the  word  "Tuna."  Between  the 
words  "Blue  Sea"  and  "Tuna"  Is  a  represen- 
tation ot  the  sea,  wiOi  a  small  steamer  sail- 
ing thereon.  To  the  right  of  the  steamer.  In 
white  letters,  la  the  word  "Brand."  At  the 
correspcmdlng  end  of  defraidant's  lat)el  are 
the  words  "White  Star,"  In  large  bold  type, 
and  under  them,  In  dmllar  type,  the  words 
"Tuna  Fish."  Between  the  words  "White 
Star"  and  the  words  "Tuna  Fish"  Is  a  five- 
pointed  star,  Id  white  bordered  with  gold, 
and  printed  therein  the  words  "Chicken  of 
the  Sea."  To  the  left  of  the  star  is  the  word 
"California,"  and  to  the  right  the  word 
"Brand."  In  the  middle  of  plaintiff's  label, 
when  laid  out  flat  la  a  figure  which,  we  are 
Informed  by.  a^dlant's  counsel,  Is  intended 
to  represrat  a  sea  serpent  holding  a  trident. 
Under  this  figure  of  the  sea  serpoit  on  plaln- 
tiff'B  labd,  printed  In  dark  blue  letters  and  in 
a  space  bordered  with  gilt,  are  the  words: 
"Prepared  ready  to  eat  for  a  d^dous  salad. 
Add  to  this  tin  of  tuna  fish  rae-qnarter  cup 
celery  chopped  fine,  mix  with  equal  parts 
salad  dressing  and  cream  or  condensed 
milk."  On  -the  corre^ndlng  part  of  de- 
fmdant's  labri  is  the  word  "Tuna,"  printed 
In  large  white  letters,  edged  widi  gold,  and 
on  either  side  a  white  flve-polnted  star,  edged 
with  gold,  In  a  gUt  clrde  Under  the  word 
'^na,"  and  printed  in  wblte,  are  the  WOTds: 
"When  used  fOr  .salad  prepare  as  yon  wmild 
for  chicken  meat,  fish,  crab  or  other  salads, 
using  dressing  to  suit  tbe  taste."  Under 
these  words  Is  another  flve-polnted  star.  To- 
ward tbe  right  end  of  s^alntiff's  label— rl^t 
eai  when  the  label  is  laid  out  flat— are  the 
words  "Blue  Sea  Tuna."  in  large  bold  type. 
Bach  letter  of  these  words  is  white  with  a 
pronounced  gilt  edge.  Under  these  yvords 
there  Is  a  nipres^tatlw  of  the  sea,  with  the 
figure  of  a  flab,  the  tuna,  In  tbe  act  of  leap- 
ing from  the  wator.  Vo  tbe  right  of  this 
figure  are  three  sea  gulls,  winging  their  flight 
over  the  t&c^  of  the  sea.  Under  the  figure  of 
Qie  flab  idaintiS*B  corporate  name  Is  printed. 
Tbe  correspoadlJig  part  of  defendant's  label 
Is  as  f<^owB:  At  the  top,  printed  in  large 
white  letters  edged  with  gold,  are  the  words 
"White  Star";  under  these  words  the  flgure 
of  a  fish,  the  tuna.  To  the  left  of  the  fish,, in 
gilt  letters,  are  the  words,  "Net  «mtents  3^ 
OS."  Under  the  figure  of  the  fish,  In  gUt  is 
the  word  "California,"  and  under  this,  In 
bold  letters,  white  edged  with  gold,  the  words 
"Tuna  Fish."  At  the  extreme  right  end  of 
plaintiff's  label— extreme  right  end  when 
laid  out  flat — are  the  words,  "Prepared 
from  a  f^>ecles  of  tuna  caught  In  the  Pacific 
Ocean,"  printed  In  white.  On  the  correspond- 
ing part  of  defendant's  wrftpper,  printed  In 
white,  axe  tbe  words:  "Tuna  cangtat  In  tb» 
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Padfle  Ocean,  selected  vUte  toeat,  paired 
In  fal^-grade  cotton  seed  oU  and  oUre  oil. 
Bmptj  amtents  of  can  as  eoon  as  opoied. 
Packed  and  guaranteed  by  White  Star  Oaa- 
nlng  Go.,  Los  Angeles.  Gal." 

On  both  labels  all  the  words,  figures,  and 
letters  are  printed  on  a  dark  blue  back- 
ground. A  r^resentatlcm  of  the  sea  runs 
across  plalntUTs  labd,  or  around  ^e  can 
vhen  the  labd  la  pasted  upon  the  contain* 
er  in  which  the  tuna  Is  packed.  There  is 
no  representatioD  of  a  sea  on  defendant's 
labeL  Nor  la  there  on  d^endanfs  labti 
any  Ugare  of  a  sea  serpent  holdli^  a  trt* 
dent;  nor  anything  at  all  like  any  such 
flgnra  On  both  labds  there  is  the  des^  or 
figure  of  a  flsb— the  tnua.  The  flsih  figure 
on  plalntUCs  lab^  la  not  boxtsontal,  but  Is  In 
the  act  of  rising  tnm  the  sea  or  ocean.  The 
corre^pondliq;  figure  on  defoidanfs  label  Is 
in  a  horizontal  position,  and  Is  not  shown 
riging  or  leaping  from  the  water.  Indeed, 
no  vatw  Is  repvesented  oa.  defendant's  lah^ 

laiat  idalntliPs  and  dtiEendant's  cans,  with 
th^  resipectlve  labels  or  wrappers,  bear  con- 
j^mible  resemblance  to  eaCh  other,  may  be 
admitted.  But  all  of  the  resemblances  arise 
frcan  features  that  are  coaimon  to  the  trader 
or  from  the  use  of  a  design— the  ^are  of  a 
fish— to  which  no  one  has  an  exclusive  right 

[2]  That  any  one  Is  deceived  by  the  size, 
shape,  and  general  make-op  of  the  cans,  or 
by  the  prevailing  ecAot  scheme  of  the  wrap- 
pers or  labels,  does  not  help  platntifC's  case. 
All  these  feature  are  old,  separately  and  in 
combination.  As  we  already  have  seen,  the 
cans  used  by  both  parties  are  of  the  style 
put  out  by  the  can  manufacturers,  and  are 
used  by  all  the  tuna  packing  companies. 
PlalntUTs  secretary  testified: 

That  be  did  "not  know  of  any  tuna  pacUng 
company  packing  in  anything  except  a  round 
can  siiiular  to  tida  in  the  exhibit.  I  do  not 
know  of  any  American  packers  of  fish  uainff 
any  other  except  the  round  can  with  concentric 
rings  on  the  ends  of  the  can.  There  are  about 
12  or  14  padcers  of  tuna  in  Southern  Oalifomla 
using  this  s^le  of  can." 

Plalntur  must  show  dec^tlon  arising  from 
some  feature  of  its  own,  not  common  to  the 
pubUc.  Castie  v.  Siegfried,  103  Cal  71,  37 
Pac  210 ;  Canal  Co.  v.  Clark,  13  Wall.  311, 
20  L.  Ed.  581,  cited  and  quoted  from  In  Duns- 
ton  v.  Ll  a.  Van,  etc.,  Co.,  166  Oal.  95,  181 
Pac.  115;  Continental  Tobacco  Ca  v.  Larus, 
etc.,  Co.,  133  Fed.  727,  66  a  O.  A.  557.  As 
was  said  in  Coats  v.  Merrick  Thread  Co.,  149 
U.  S.  562,  13  Sup.  Ot  966,  37  L.  Ed.  847: 

The  purchaser  of  thread  "Ib  chargeable  with 
knowledge  of  the  fact  that  any  manufacturer 
of  six-cord  thread  has  a  right  to  use  a  Hack 
and  gold  label,  and  is  bound  to  examine  such 
label  with  sufficient  care  to  ascertain  the  name 
of  the  manuActurer." 

**He  [pfadntiff]  must  make  out,  not  that  the 
defendants  are  like  his  by  reason  of  those  fea- 


tures which  are  common  to  them  and  other 
people,  but  he  must  make  out  that  the  defend* 
ant's  are  like  his  by  reason  of  something  pe- 
culiar to  him,  and  by  reason  of  the  defendant 
having  adopted  some  mark,  or  device,  or  label, 
or  something  of  that  kind,  which  distinguishes 
the  plaintiiTs  from  other  goods  whitdi  have,  like 
his,  the  features  common  to  the  trade.  Unless 
the  plaintiff  can  bring  his  case  op  to  that,  ho 
fails."  Payton  t.  Snelling,  17  XL  P.  a  48,  02. 

"The  evidence  is  very  strong  that  <me  tin  may 
be  mistaken  for  the  other,  very  likely;  but 
why?  Because  of  the  features  common  to 
them  and  common  to  sIL*'  Payton  t.  Snd^ft 
17  R.  P.  O.  628. 

[3, 4]  Nor  is  plaintiff's  case  helped  by  the 
fact  that  dark  blue,  the  color  of  the  back- 
ground, is  the  predominant  color  In  both 
labels,  though  It  is  apparent  that  the  grava- 
men  of  plaintUTs  charge  lies  In  an  alleged 
imitative  color  scheme.  It  Is  the  one  spedflo 
feature  emphasized  by  the  plaintiff  through- 
out Its  case.  It  Is  true  that  sometimes  a 
color,  taken  in  connection  with  other  char- 
acteristics, may  serve  to  distinguish  one's 
goods,  and  thus  be  protected  by  the  courts. 
E^alrbanbs  Co.  v.  Bell  Mfg.  Ca,  T7  Fed.  869, 
28  0.  G.  A.  554,  a  case  where,  however,  there 
was  proof  of  specific  Instances  of  deception. 
But  as  a  rale  a  color  cannot  be  monopolized 
to  distinguish  a  Xffoduct  There  are  not  more 
than  seven  primary  colors,  and  If  one  of 
these  may  be  appropriated  as  a  distinguish- 
ing characteristic  of  a  label,  It  would  nol 
take  long  to  oppropriate  the  rest  Thus,  by 
appropriating  the  colors,  the  packing  of  tuna 
could  be  monopolized  by  a  few  vigilant  con- 
cerns. To  allow  colors  to  be  appropriated- 
as  distinguishing  characteristics  would  foster 
m<HK^ly  by  foreclosing  the  use  by  others 
of  any  tasty  dress ;  and  where  the  difference 
between  plaintiff's  and  defendant's  labels  are 
so  marited  in  other  respects  that,  in  the  ab- 
sence of  Identity  of  ctAot,  there  can  be  no 
possltdllty  of  confusion,  a  tiharge  of  unfair 
competition  falls  to  ths  ground.  Pacific 
Coast,  etc..  Milk  Ca  t.  Frye  ft  Ca,  86  Wash. 
183.  147  Pac.  865;  Diamond  Match  Ca  t. 
Saginaw  Match  Go,  142  Fed.  727,  74  O.  a 
A.  59;  Scblits  Brewing  Ca  v.  Houston  Ice 
&  B.  Ga,  241  Fed.  817.  164  0.  C.  A.  {K19; 
Belnz  T.  Lulx,  146  Fa.  692,  23  Atl.  314;  Moi> 
gana  Sons  Go.  t.  TroxeU,  89  N.  T.  293,  42 
Am.  Hep.  294.  See,  also.  V.  S.  Tobacco  Ga 
T.  McOreenery  (C.  G)  144  Fed.  681.  Mora- 
ovw,  In  this  case  the  use  of  Une  labels  was 
common  to  the  trade.  Plaintiff's  secretary, 
called  by  It  as  a  witness  In  its  bduO^  tastl- 
^ing  on  crosB-examlnatioD.  said  that  In 
Southern  Califnnila  there  are  ''about  six  or 
eight,  maybe  ten  [tuna  packing  companies] 
using  the  blue  label."  In  Continental  To- 
bacco Co.  T.  Larus,  eta,  Co.,  supra,  it  was 
held  that,  where  tin  tags  of  all  colors,  in- 
cluding yellow,  and  of  various  sizes,  had 
been  used  for  many  years  by  manufacturers 
of  plug  tobacco,  and  a  yellow  tag  similar  in 
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appearance  to  that  nied  by  complainant  had 
been  In  nse  by  othere  for  ten  years,  tbe  tize 
and  color  of  such  tag  was  not  of  Itself  a  dis- 
tinction sufficient  to  establish  a^lnst  defend- 
ant a  case  of  unfttlr  competition  In  trade, 
though  defendant  was  using  on  Its  plug  to- 
bacco a  tin  tag  of  tha  dze  and  color  used 
by  tbe  complainant. 

[6]  Passing  from  tbe  featnres  that  are 
common  to  the  trade — size  and  shape  of  cans, 
color  scheme  of  labels,  etc. — ^we  find  that, 
with  but  one  exception,  presently  to  be  noted, 
the  label  used  by  defendant  Is  snbstantlally 
unlike  that  used  by  plaintiff.  The  exception 
to  which  we  refer  is  the  figure  or  design  of 
the  flsh.  But  the  figure  of  the  fish  Is  a 
symbol  that  Is  Indicative  of  the  artlde  sold. 
And  tbe  rule  is  that  there  can  be  no  exdn- 
alTe  approprlatlcm  of  a  sign  or  symbol  that 
represents  or  ts  descrlptlTe  of  the  article  to 
which  It  Is  attached;  that  there  can  be  no 
exclusive  apprc^riation  of  anything  which  Is 
merely  descriptive  of  the  article,  or  which 
Indicates  the  Ingredients  of  the  package,  or 
the  mode  of  composition.  To  give  tbe  right 
of  exclusive  appropriation,  the  sign  or  figure 
must  be  some  arl^trary  form  or  figure,  not 
snggestlve  of  the  nature  of  tbe  article  to 
which  it  ia  affixed.  Fischer  v.  Blank,  138  N. 
T.  244,  33  N.  E.  1040;  Helde  v.  Wallace  A 
Co.,  135  Fed.  346,  68  0.  C.  A.  16;  tfarvel 
Pearl,  1S3  Fed.  160,  06  O.  a  A.  226.  In 
Helna  r.  Latz,  snpra,  whidi  was  an  acUon 
based  upon  alleged  unfair  cranpetltton .  in 
trade,  and  not  for  violation  of  a  technical 
trade-mark,  and  which  was  brons^t  to  enjoin 
a  fruit  dealer  from  using  on  his  packages  a 
label  vhere<Hi  certain  fmlts  were  pictured, 
the  Supreme  Oonrt  of  Pennsylvania  used  this 
langaage: 

"Both  labels  are  colored,  but  In  every  featnre 
except  the  fruit  the  colors  are  videl?  different. 
The  fruit  is  of  course  highly  colored  to  make 
it  look  as  lasdons  as  pos^e;  but  no  one 
trader  In  this  article  has  or  can  have  a  monop- 
oly of  pears,  peaches,  cherries,  plums,  straw- 
berries, etc.  Any  dealer  In  fruits  has  the  right 
to  put  a  picture  of  these  fruits  upon  Iiis  la- 
bels, aud  to  mske  them  as  attractive  ss  possi- 
ble, and  tbe  fruit  In  one  labd  Is  very  lik^  to 
resemble  that  in  anothct." 

In  the  instant  case  a  comparison  of  (lie 
labels  used  by  plaintiff  and  defendant  shows 
that  the  only  features  that  possibly  can  give 
rise  to  any  similarity  are  those  that  are  com- 
mon to  the  trade,  size  and  shape  of  the  cans 
and  general  similarity  of  color  scheme,  and 
the  fish  symbol,  a  design  that  serves  to  Indl- 
(.•ate  the  nature  of  the  article  padted  In  the 
cans  or  containers.  In  Fayton  t.  Ward,  17 
B.  P.  a  68,  tbe  court  said: 

'^e  only  question  yon  bave  then  to  consider 
Is  whether  the  defendants*  get-np  Is  so  like  the 
plsintiffs*  as  to  be  calculated  to  Im  mistaken 
for  it.  Bnt  when,  as  in  this  case  and  in  the 
last,  wlut  Is  called  the  plaintiff's  get-np  con- 


sists of  two  totally  different  things  combined, 
namely,  a  get-up  common  to  the  trade,  and  a 
distinctive  feature  affixed  or  added  to  the  com- 
mon featares,  then  what  you  bave  to  consider 
is  not  whether  tbe  defendants*  get-ap  la  like 
tbe  plaintiffs*  as  regards  tbe  common  features, 
but  whether  that  whidi  apeciflc^Dy  distlDguiah- 
es  the  plaintiffi^  has  been  taken  by  tiie  defend- 
ants." 

In  the  case  before  us,  aside  from  Qie  fea- 
tures that  are  OHnmon  to  tbe  trade,  size  and 
shape  ct  can  and  general  color  scheme,  tbat 
which  speciflcalty  distinguishes  tbe  plaln- 
tlfTs  labd  and  which  It  may  be  claimed  was 
taken  by  defendant,  the  figure  of  the  fish.  Is 
not  a  subject  of  exclusive  approprlatitni 
either  party.  Moreover,  in  the  respective 
figures  of  the  Ash,  while  there  no  donbt  is  a 
general  resemblance,  there  is  a  marked  dif- 
ference in  tbe  position  of  the  fish.  And  even 
If  there  were  not  this  dlffer»ioe  In  the  two 
fish  figures,  still  It  would  remain  a  tact  tliat 
those  parts  of  plaintiff's  lab^  whidi  It  Is 
entitled  to  use  exclusively  bear  no  resem- 
blance to  anything  in  defmdant's  label.  The 
two  labels  differ  In  style  and  device.  Plain- 
tiff's product  Is  designated  In  Its  label  aa  tbe 
"Blue  Sea"  brand.'  Defoidant's  Is  designated 
as  the  "White  Star"  brand.  The  name  of 
eacSi  pnqnletor  is  stamped  upon  its  respec- 
tive label  in  lai^  aud  distinct  letters;  and 
while  purchasers  deslrii^  to  buy  canned  tuna, 
without  caring  by  whom  it  had  been  canned, 
doubtless  would  accept  indiflterenUy  eittier 
{AaintUTs  "Bine  Sea"  Inrand  or  def^dant's 
"White  Stat"  brand,  yet  it  is  not  at  an  Ukely 
that  any  ordinarily  Intelligent  purAaaer,  ex- 
ercising reasonable  care,  and  who  deidred  to 
tray  **Blne  Sea,"  and  not  "White  Star,"  would 
be  led  by  any  Bimilarity  tlie  rein>ective 
packages  to  accept  tbe  latter  supposing  it  to 
be  the  former. 

[I,  n  Plaintiff  claims  that  a  sldfrljy-alde 
compariscm  of  the  two  labels  wben  laid  out 
flat  Is  not  a  fair  test  It  Is  asserted  tbMt, 
when  the  label  is  pasted  on  Its  can,  endrding 
It,  the  prospective  purchaser  sees  but  a  small 
portion  of  tbe  peri^eiy  ot  eadi  padcage, 
and  that  ttds  tends  to  and  does  confuse  and 
deceive  the  arnti^  pordiaser.  Even  si^ 
we  doubt  if,  under  the  recognized  rules  al- 
ready stated  by  us,  plaintiff  would  be  entltied 
to  an  injunction.  In  Oontlnenta]  Tobacco 
Co.  T.  I^rus,  eta,  Co.,  supra,  the  court  said: 

"It  Is  arg«d  that  the  illiterate  persons,  such 
as  those  who  mostly  use  this  kind  of  smokiog 
tobacco,  look  only  at  the  color  and  size  of  tbe 
tag ;  bnt  this  is  not  good  ground  for  rdiefL  for 
we  find  from  the  proofs  that  the  color  and  stsa 
ot  the  yellow  dreolar  tags  la  not  of  tts^  a 
distinction  which  either  manufacturer  can  ap- 
propriate." 

MoreovOT.  according  to  the  testimony  of 
plaintiff's  own  witnesses— witnesses  who  had 
bought  from  retail  groom  cans  at  tuna  with 
the  label  or  wrapp»  oadrcUng  the  can- 
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then  Is  no  anch  Btmllarlty  as  will  deceive 
an  Intending  porcbaser  of  ordinary  Intelli- 
genoe  using  reasonable  care.  In  an  effort 
to  prove  spedflc  Instances  of  actual  decep- 
tion, plaintiff  Introduced' the  testimony  of 
two  women,  housewives,  the  husband  of  one 
being  employed  by  plaintUf  and  engaged  In 
selling  plaintiff's  product  Each  of  these 
taonsewives  testified  that  she  ordered  "Blue 
Sea"  tuna  from  her  grocer;  that  he  sent  her 
the  "White  Star"  brand  instead;  that  she 
did  not  discover  the  mistake  nntll  she  had 
opoied  tbe  can,  but  that  if  she  had  used 
ordinary  precaution  she  could  have  seen  the 
difference  in  the  two  cans.  One  of  these  wit- 
nesses, in  response  to  a  question  If  she  would 
bave  any  difflcnlty  in  noticing  the  difference 
in  tbe  cans  it  instead  of  ordering  tbe  fish  of 
lier  grocer^presnmably  by  telephone — she 
personally  bad  bought  it  at  tbe  store,  said: 

"Why,  I  think  I  could  notice  tbe  difference; 
yes;  I  could  teD  the  difference  by  the  looks 
of  tbe  can  immediately.'' 

Tbe  f&ct  that  tbe  grocer  did  not  deliver 
tbe  brand  of  tuna  ordered  is  not  a  determi- 
native factor.  There  is  no  evidence  to  show 
that  the  grocer  himself  was  deceived  by  any 
similarity  In  the  labels.  It  la  quite  possible 
that  he  Intentionally  sought  to  palm  off  on 
tola  customers  an  article  different  from  that 
ordered,  trusting  to  their  carelessness  to 
obviate  any  detection  of  the  Intended  decep- 
tion; for,  unfortunately,  the  habit  that  some 
dishonest  dealers  have  of  handing  out  any- 
thing they  think  they  can  sell  to  their  cus- 
tomers, when  they  cannot  supply  tbe  partlc-. 
nlar  article  called  for.  Is  all  too  common. 

'^e  lav  of  unfair  competition  does  not  pro- 
tect pnrcfaasera  against  falsehoods  which  the 
tradesman  may  teU;  the  falsehood  must  be  told 
by  the  article  Itself  In  order  to  mnke  the  law  of 
unfair  competition  applicable."  Hill  Bread  Co. 
T.  Goodrich  Baking  Co.  (N.  J.  Ch.)  8&  AtL  863. 

Bach  of  the  housewives  whose  testimony 
plaintiff  relies  on  to  show  specific  instances 
of  actual  deception  admitted  that,  by  using 
her  eyes,  she  could  readily  detect  the  differ- 
ence in  the  two  packages. 

"A  resemblance  which  would  deceive  an  ex- 
pert or  very  cautious  purchaser  may  still  five 
a  right  of  action,  but  a  resemManCe  which 
would  deceive  only  an  indifferent  or  careless 
purdiaser  gives  no  right  of  action.  Tba  true 
rule  Ues  between  these  extremes,  condemning 
what  would  be  reasonably  calculated  to  deceive 
tbe  common  or  usual  purchaser  of  tbe  given 
article  when  eeerciaing  orHnorif  oare."  Pacific 
Coast,  etc..  Milk  Go.  T.  Frye  A  Co.,  saprm. 
(Italics  ours.) 

As  said  In  Wrisley  Co.  v,  Iowa  Soap  Co., 
122  Fed.  796,  59  C.  a  A.  54: 

"One  who  so  names  and  dresses  bis  product 
that  a  purchaser  who  exercises  ordinary  care 
to  ascertain  tbe  sources  of  its  manufacture 


V.  ICABINI  085 

P.) 

can  readily  learn  that  fact  by  a  reasonable  ex- 
amination of  the  boxes  or  wrappers  that  cover 
it  has  fairly  discharged  his  duty  to  the  poUle 
and  to  his  rivals,  and  is  guiltless  of  that  de* 
celt  whldi  is  an  indispensable  element  of  un- 
fair competitiai.** 

As  regards  plaintiff's  goods,  if  they  have 
acquired  a  title  or  denomination  In  tbe  mar- 
ket, the  only  title  or  denomination  whl<^ 
they  can  have  acquired  is  that  of  "Bine  Sea" 
brand  of  tuna ;  while  as  regards  tbe  defend- 
ant's goods,  if  they  have  acquired  or  ahould 
acquire  a  title  in  tbe  market.  It  la  or  will  be 
the  title  of  "White  Star"  brand ;  and.  aside 
from  tbe  color  schema  which  is  common  to 
the  trade,  and  the  figure  of  the  fish,  which 
neither  can  appropriate  exclusively,  the  dif- 
ferences in  the  two  labels  are  so  many  and 
so  prominent  as  to  negative  any  probability 
that  an  ordinarily  Intelligent  buyer,  exercis- 
ing ordinary  care,  will  ever  be  so  far  de- 
ceived by  any  resemblance  of  defendant's 
to  plalntUTs  label  as  to  buy  one  of  these 
brands  of  tuna  when  ordering  or  Intending 
to  buy  the  other. 

Judgment  reversed. 

We  concur:  8L0ANE,  J.;  THOMAS,  J. 


DEUABTINI  r.  BCABINL    (Civ.  SUH.) 

(District  Coort  of  Appeal,  Plret  District,  Di- 
vision 1,  California.    Jan.  9,  1920.) 

L  Bastabds  4=s»16— MoTHxn  oaithot  bub  wa- 

THEB  FOB  SUPFOBT  AND  HAIinXNAITCB. 
Under  Civ.  Code.  |  196a,  making  both  tbe 
father  and  mother  of  an  illegitimate  child  lia- 
ble for  its  support  and  education,  tbe  mother 
who  has  provided  such  support  has  no  right  of 
action  against  the  father  for  reimbursement. 

2.  CouBTs  «=»122— Pbateb  a  hot  ooirour- 

BIVE  AS  TO  AMOUNT  DUCANDKD. 
The  sum  demanded  of  the  prayer  In  the 
complaint  is  not  tbe  final  test  of  the  court's  jn- 
rlsdlctioB,  and  does  not  preclude  an  examina- 
tion into  the  real  amount  In  controversy. 

8.  PLEAOIKQ  ^=9225(2)  —  AlCXKDllENT  AFTSB 
OEUUBBEB  SU8TAIHBD,  IB  PBOPEBLT  DENIBD 
WHEBE  CAUSE  OF  ACTION  CANNOT  BE  STATED. 

Leave  to  amend  was  properly  denied  after 
a  demurrer  was  sustained  to  tbe  first  count 
where,  on  tbe  facts  therein  contained,  a  cause 
of  action  could  not  be  stated,  and  without  that 
count  the  amount  in  couteoversy  could  not  be 
brought  within  the  court's  Jurisdiction. 

AMwal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  E.  Crolbers, 

Judge. 

Action  by  lilUy  Demartlnl  against .  Frank 
MarlnL  Judgment  for  defendant,  and  plain- 
tiff appeals.  Afilrmed. 


«ss»rar  other  eases  hs  wme  topie  snA  KET-NOUBBK  la  aU  Ker-Nuabered  DIsasU  and  lodsus 
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Jm.  L.  Taalfe  and  Derate^  Blduurdsm  ft 
Devotts  all  of  San  Frandsots  for  aMwUuit. 

Robt  P.  Troy  and  Danid  A.  Byan,  botb  of 
Ban  Frandaoo,  for  respondent 

WASTB^  P.  J.  Plaintiff,  an  unmarried  wo- 
man, brought  tbfs  action  against  the  deftod- 
ant,  alleging  him  to  be  the  father  of  her  il- 
legitimate child,  who  died  on  September  9, 
VUB.  Demurrer  to  the  amended  con^Iatnt 
was  sustained  without  leave  to  amend.  From 
the  Judgment  therenpim  entered  In  faTor  ot 
tbB  defttideDt,  tibe  i^aintiff  appeals. 

The  complaint  la  in  four  connta.  first 
is  ftnr  the  sum  of  982^10,  "for  the  care,  main- 
tenance»  and  suivort  of  said  child  during  Its 
life,  the  raas(mahle  value  of  which"  is  allied 
to  be  the  sum  of  $25  per  nuHith,  and  for  |5 
paid  by  plaintiff  for  booiAtal  expense  for  the 
child.  The  second  count  Is  for  I142.S0,  the 
reasooable  value  of  medical  service  alleged 
to  have  beoi  "necessary  in  the  care,  main- 
tenance, and  suK>ort  of  the  diUd."  The  thfrd 
count  is  for  |^  for  the  service  of  a  trains 
nurse  for  the  child  during  its  last  Ulness. 
The  fourth  count  Is  for  $118  funeral  e:q>enses 
Incurred  in  the  burial  of  the  child. 

In  eadi  of  the  counts,  exuept  Ihe  first*  the 
ability  of  the  defendant,  and  the  lack  of  abil- 
ity of  the  plaintiff,  to  pay  for  the  services,  is 
alleged.  In  each  of  the  last  three  counts  It 
Is  also  alibied  IJiat  "fiw  a  valuable  oonsidera- 
noD"  the  party  rendering  the  servioe  assign^ 
ed  the  claim  to  plaintiff,  'Vho  Is  now  tiie 
owner  and  holder  Qiereof." 

Appellant  contends  that  defendant,  as  fa- 
ther of  the  tSkUA,  is  liable  tot  the  respective 
amounts  aet  fOrtli  in  the  complaint,  undw 
■ectton  196a  of  the  CtvU  Code,  wbldi  reads 
as  ftrtlowa: 

'^nie  father  ai  well  as  the  mother,  of  an 
illegitimate  cbild  mast,  give  him  support  and 
education  suitable  to  his  circumstances.  A 
dvil  suit  to  enforce  such  obligation!  may  be 
mslQtaiiied  in  behalf  of  a  minor  illegitimate 
child,  by  his  mother  or  guardian,  and  in  euch 
actios  the  court  shall  have  power  to  order  and 
enforce  performance  thereof,  the  same  as  un- 
der sections  one  hundred  and  thirty-eight,  one 
hundred  and  thirty-nine  and  one  hundred  and 
forty  of  the  <^vU  Code,  in  a  suit  for  divorce 
by  a  ^e." 

[1]  Under  this  section  the  fotfaer,  and  the 
mother  also,  are  required  to  contribute  to  the 
diild's  support  and  maintenance,  thus  re- 
lieving others  upon  whom  the  burden  might 
fall.  McLaIn  v.  Meadows.  186  Pae.  411. 
When  the  mother  has  provided  the  dilld  with 
such  support,  no  right  of  action  accrues  to 
her  by  whidi  she  may,  in  turn,  cwipel  the 
father  to  reimburse  her  tor  the  es^enditure. 
The  action  authorized  by  the  section  is  mere- 
ly one  which  may  be  maintained  In  behalf  of 
the  minor  illegitimate  child  to  compel  the  fa- 
ther to  do  that  whidt  the  law  impiwes,  but 
which  the  fother  is  neglecting  to  do.  Conse- 


Quently  the  plaintiff  did  not  state  a  cause  of 
actum  In  the  first  count  <tt  her  conqilaint, 
and  under  the  foots  allied  cannot  The  de- 
murrer thmto  was  property  soitalned  by 
the  court 

[2]  Asmunlng,  but  not  deciding,  that  tlie 
other  three  oountt  are  good,  the  aggregate 
amount  of  pUlntUTs  daim  over  which  any 
controversy  may  exist  does  not  bring  ber  de- 
mand within  the  jurisdictional  amount  of  the 
superior  court  Appdiant  la  mlatalten  In  her 
contention  that  the  sum  demanded  In  the 
ptaya  ot  the  complaint  Is  the  final  test  of 
Jurisdiction.  MOne  of  tiie  coses  dted  by  ber. 
and  none  evor  called  to  oar  attention,  go  to 
the  length  ot  hiddlng  that  the  ^yer,  irre- 
spective of  the  auctions  ot  tibe  cnnplaint, 
confdudes  on  examination  into  the  real 
amount  in  oontroveray.  Lehnhardt  v.  Jen- 
nlQgB,  119  CaL  192,  199,  4S  POc.  56^  Bl  Pac. 
195 ;  Reeg  v.  McArthur,  17  Gal.  App.  203,  119 
Pac  lOS.  The  danurrer  Interposed  to  ttke 
complaint  asdgned  want  of  Jurisdiction  as 
one  of  the  grounds.  With  Qxe  first  cause  of 
action  eliminated  from  consideration,  as  it 
must  be  for  the  reason  stated,  the  court  be- 
low was  correct  in  refusing  to  entntain  Juris- 
diction ot  the  actioi,  and  prop»ly  sustain^ 
ttie  demurrer  vrithout  leave  to  amend.  ' 

Vn  There  was  no  error  in  the  order  deny- 
ing plaintiff  leave  to  amend,  tor  the  reason 
lOaintiff  cannot  atattf  a  auffideut  cause  of  oo- 
tkm  against  defendant  on  the  facta  contained 
in  her  first  count  Without  it  she  cannot  bring 
her  cause  of  actbra  within  the  Jurisdiction  at 
the  superior  court 

The  judgment  is  afBrmed. 

We  omcur:  KNIGHT.  Judge  pro  tern.; 
BIOHABDB,  J. 


Bz  parte  8TATHAM.   (Or.  694.) 

(Diatiict  Court  of  Appeal,  Second  IHatrict,  Di- 
vision 1,  California.    Jan.  12,  1920.) 

1.  MuniOIPAI,  COBFORATXONS  «=3>106(1)— FACTS 
'  BKOITBn  IN  OBDINAITOK  HELD  8UTFI0IENT  TO 

jusnrr  sicxaoBiTOT  olausb,  * 
Bedtals  in  aa  wduiaBce  that  prior  ordi- 
nances r^rulating  the  stdkitiiig  of  transporta- 
tion of  paaaengers  and  baggage  at  railroad  sta- 
tions had  been  r^tealed,  and  that  the  absence  of 
relation  had  resulted,  and  would  result,  in 
disturbance  of  the  peace  and  safety  of  the  gen- 
eral public,  are  sufficient  to  justify  a  declara- 
tion that  an  emergoicy  required  the  ordinance 
to  become  effective  at  once,  and  the  recited  facts 
cannot  be  questioned  by  the  court 

2.  Municipal  oorforationb  «=5l08— Obdi- 

MANCS  SUBBtA'NTIAU.T  DIFFBBENT  FBOU  ONX 
ON  6AUX  BUBJECT  BEPBAIXD  AFTXB  B£FKBEK- 
DTTM  PETITION  WAS  FlUD  IB  NOT  INVALID. 

Where  a  former  ordinance  had  been  repealed 
after  a  petition  for  referendum  thereon  bad 
been  filed,  a  subsequent  ordinance  on  same 
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flubject»  but  nbstantially  diflermt  from  Hm 
fonner  In  impOTtmt  Itema,  ig  not  InTalld  as  an 
attenqit  to  trade  tlK  referendnm. 

8.  HTrmoiPAL  oobfobations  «=9026-Obdi- 

HAHCSS  PBOHIBITINa  SOUOmnO  TKUfSFOa- 

TAXxoK  or  pjjmroXBa  aho  bagoaox  at  «xa> 

TIONB  WUHOUt  PmnBBIon  of  THB  EAXL- 
BOAO  U  HOT  DWaiHIirATOBT. 

An  ordinance,  iwohlbldng  the  solicitation 
of  traoBportattoD  of  passengers  and  baggage  at 
railroad  stations  or  on  trains  or  the  mainte- 
nance of  stands  therefor  without  the  written 
oonsent  of  the  railroad  company,  is  not  void 
as  an  anlawfol  discrimination  between  those 
wbo  can  obtain  andk  consent  and  those  wbo 
cannot. 

Petition  by  Geo.  U.  Statham  for  a  writ  of 
liabeas  corpus  to  be  directed  to  the  Chief  of 
Police  of  the  City  of  Los  Angeles,  Writ  dis- 
cbarged,  and  petitloDer  remanded  to  custody. 

Warren  L.  Williams,  of  Loa  Angeles,  for 
petitioner. 

Charles  S.  Burnell,  City  Atty.,  Wm.  P.  Mea- 
ley,  ABBt.  City.  Atty.,  Erwln  W.  Wldney.  City 
Prosecutor,  and  J.  D.  Taggart,  Deituty  City 
Prosecutor,  all  of  Ixw  Angeles,  for  reeoosiA' 
ent 

CONBET,  P.  J.  In  tbls  proceeding  tt  Is 
duly  abown  that  Qeorge  U.  8tath%m  Is  held  in 
custody;  pursuant  to  arrest  and  upon  a  com- 
pls^t  filed  in  the  police  court  of  the  at 
Los  Angeles,  charging  him  with  the  commis- 
eioa  of  a  misdemeanor  by  willfully  and  un- 
lawfully soliciting  custom  and  patronage  for 
the  transportation  of  persons  and  baggage  for 
lilre  in  the  Southern  Pacific  D^t  In  said  city 
and  upon  property  used  and  occupied  In  con- 
Jtmction  with  said  d^t,  contrary  to  the  pro- 
Tlsions  at  an  wdlnance  of  the  dty. 

Vha  ordinance  in  question  is  No.  89661,  new 
series,  of  the  city  of  Lob  Angeles.  This  ordi- 
nance was  passed  by  the  dty  council  on  No- 
vember 17, 1919,  approved  <m  the  2lBt  day  of 
November,  1M9,  and  duly  published  on  the 
26th  day  of  November,  19^.  It  was  adopted 
as  an  emorgency  ordinance,  abd  as  mich,  by 
Its  tarma,  became  ^ectlve  on  th6  date  of  Its 
publication,  notwithstanding  the  referaidum 
provishns  of  tiie  dty  durter.  The  previous 
ordinances  of  the  dty  upon  the  same  subject 
had  been  expressly  rqiealed  by  an  ordinance 
aroroved  on  the  23d  day  of  September,  1919, 
and  tram  that  time  nntll  the  adcq^tion  ctf  ot- 
dlnance  Mo.  tSwn  was  no  wdinanoe 

of  the  dty  In  force  regulating  the  solldtatlon 
of  custom  and  patronage  in  or  about  railroad 
depots  and  pranlaes,  etc.,  in  said  dty.  Ordi- 
nance No.  89SB1  reel  tee  these  facts,  and  de- 
clares that  the  absence  of  adequate  prohibi- 
tory and  regolBtory  legltiation  upon  that  sub- 
ject has  resulted,  and  will  continue  to  result, 
in  disturbance  o£  the  peace  of  the  gen»al 
public  and  ttie  safety  of  the  general  publlt^ 
and  especially  of  the  traveling  puUlc,  etc.,  for 
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which  reasons  **fhl8  ordinance  Is  urgently  re- 
quired for  the  Immediate  preswvatloa  of  the 
public  peaces  healtb,  and  safety,  and  flw  dty 
derfe  shall  certify  to  the  passage  of  this  ordi- 
nance by  a  three*fonrt3i8  vote  of  tlie  dty 
ooundl  and  cause  It  to  be  puUiahed  once  in 
the  Los  Angdes  Dally  Journal,  and  thereupm 
It  shall  take  effect  and  shall  thereafter  be  In 
fi>roe.**  Vbe  alleged  offense  of  Statham  la 
diarged  to  have  been  committed  on  tlie  first 
day  of  December,  1919,  which  was  within  the 
80  days'  time  allowed  for  the  Institution  of 
proceedings  ft>r  referendnm  upon  ordlnanoes 
to  which  the  right  of  referendum  applies. 

Chi  behfOf  of  petitioner  It  is  omtended  Umt 
at  the  dme  of  the  adoption  of  Ordinance  No. 
39551  there  did  not  exist  any  uj^ency  for  the 
passage  of  the  ordinance  as  an  emersency  or- 
dinance; that  it  was  not  necessary  for  the 
Immediate  preservation  of  the  public  peace, 
health,  and  safety ;  that  U  was  not,  in  foct, 
an  emergency  ordinance;  and  that,  there- 
fore, its  operation  was.  by  law,  suspended  for 
a  i^lod  of  30  days  from  the  date  of  publica- 
tion thereof;  also  that  Ordinance  No.  39561 
is  void  fbr  the  reason  that  a  similar  ordi' 
nance  (No.  89385),  ad<4?ted  by  thecoundl,  had 
be«i  approved  on  the  23d  day  of  Sq^mber, 
1919,  and  had  been  suspwded  by  a  referen- 
dum placed  thereon  by  the  voters  of  the  dty, 
and  bad  been  thereafter  repealed  by  the  coun- 
cil, and  that  the  subsequent  Ordinance  No. 
39561  was  enaded  by  the  dty  council  as  an 
emergency  ordinance  in  bad  faith,  and  with 
the  Intent  to  evade  the  effect  of  the  referen- 
dnm petition. 

It  is  farther  claimed  that  said  Ordinance 
No.  39651  is  unconstltntional  and  discrimina- 
tory, in  that  It  provides  that  it  shall  be  im- 
lawful  for  any  person  engaged  in  the  describ- 
ed business  to  cause  any  vehlde  owned  or  op- 
erated by  him  to  remain  upon  any  railroad 
depot  grounds  or  premises  in  said  dty  while 
awaiting  onploymeut,  aicept  sudi  person 
have  the  writtoi  coiuent  of  the  owners,  etc., 
of  such  depot  grounds,  etc.,  and  farther  pro- 
vided that  it  shall  be  unlawful  for  any  person 
to  solicit  custom  or  patronage  of  transferring 
perscms  or  property  w  baggage  in  or  upon 
any  railroad  train,  etc.,  excepting  perscnis 
having  written  consent  of  the  owners,  etc., 
of  such  railroad  trains,  etc.,  and  is  further 
discriminatory  In  that  It  confers  the  right 
upon,  owners,  etc.,  of  railroad  trains,  etc,  to 
confer  upon  cwtoln  favored  taxicab  com- 
panies or  individuals  the  ezdualve  privilege 
of  ffitoing  upon  sudi  railroad  trains,  ete., 
and  discriminates  against  Independ^  taxi- 
cab  men,  etc.,  and  In  favor  of  those  persons 
having  such  written  consent  of  the  owners. 

[II  The  legislative  body,  presumably  op<m 
a  sufficient  investigation  and  knowledge  of 
the  situation  existing,  has  determined  that 
facts  existed  constituting  an  emergency,  sudi 
that  the  peace  and  safety  uf  the  community, 
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and  particnifirly  the  traTellng  public,  re- 
quired that  appropriate  legislation  be  Im- 
mediately enacted.  Hie  f&cts  recited  in  the 
ordinance  are  facts  which  reas<M)abl7  ml^t 
be  held  to  constitute  such  emergency,  nils 
being  80,  the  courts  will  not,  in  a  proceeding 
like  that  now  before  this  court,  undertake  to 
investigate  the  truth  of  the  statement  of 
facts  as  set  forth  In  the  ordinance  and  sub- 
stitute' tbeir  decision  fbr  that  of  the  dty 
council.  We  are  here  concerned  only  with 
the  Jurisdiction  of  the  police  court,  whose 
authority  Is  challenged  on  the  ground  that 
the  fticts  charged  In  the  complaint  i^fnat 
petltl(»er  did  not,  at  the  time  of  tbelr  oc- 
corrtttce,  constitnte  a  public  attmee.  While 
it  has  be^  held  that  the  mere  dedaratlon  of 
tb$  council  that  the  ordinance  is  passed  for 
the  immediate  preservation  of  the  public 
health,  peaoe^  and  safety  Is  nelthw  cmcluslTe 
nor  yet  sufficient,  It  was  furOier  pointed  out 
ttiat  "the  nature  of  the  radlnance  Itself  will. 
In  most  Instames^  be  determlnatlTC^  and  where 
a  sodden  emergencr  lias  arisen,  a  statement 
of  the  nature  of  the  nrgracy  finds  proper 
place  to  saivort  the  dedaratlon."  In  re  Her- 
man, 156  CfeL  114,  98  Pac  B17,  132  Am.  St 
Rep.  75. 

[2]  It  may  be  emceded  Qiat,  (ndlnarlly, 
wbeo  an  ordinance  whicih  baa  been  suqmaded 
by  a  referendum  tarn  been  repealed  by  0» 
council,  tlie  ooundl  cannot  enact  anottkor  or- 
dinance tai  all  easentlat  ftetuzea  Ifte  tbe  re- 
pealed ordinance;  althoufi^  erw  tb«i,  ff 
Uiere  Is  an  eme^iency  involTlng  the  Immedi- 
ate safety  ct  the  public  welfara,  and  tbe 
council  bas  InadTertenfly  Called  to  declare 
sudi  emoTgenCT  In  passing  tbe  wdlnancei,  It 
may  be  that  this  brerslgbt  can  be  ronedled 
forthwith  by  repeal  and  re^iactment  In  prop- 
er form,  notwithstanding  tbe  filing  of  a  refers 
endom  petlUoo.  The  council  may,  however, 
deal  furttier  with  the  snbject-mattw  &t  the 
euspeaided  ordinance  by  enacting  an  cmllnance 
essentially  different  from  the  ordinance  pro- 
tested against,  avoiding,  perhaps,  the  objec- 
tions made  to  ttie  first  ordinance.  If  this  be 
done,  not  in  bad  faith,  and  not  with  intent  to 
evade  the  efTect  of  tbe  referendum  petition, 
tbe  second  ordinance  ahonid  not  be  beld  in- 
valid for  this  cause.  U  R.  A.  191TB,  26,  dt- 
^Ing  Re  MegneUa,  133  Minn.  88, 157  N.  W.  991. 
Ifl^have  compared  tbe  two  ordinances,  Nos. 
SoBu^,  and  39386,  which  are  set  out  as  ex- 
hibits unnexed  to  the  petition  herein.  With- 
out mdlUng  the  comparative  quotations, 
which  wdi^ld  unduly  extend  this  opinion,  we 
are  content  to  say  that  the  two  ordinances  dif- 
fer from  eacj^  other,  not  merely  in  phrase- 
ology, but  In^bstance  relating  to  items  of 
importance.  T^reiore  the  assertion  of  petl- 

\ 


tloner  that  tbe  last  ordlnanoe  was.  In  all 
essential  features  and  provlsltms,  similar  to 
tbe  former,  and  that  the  last  ordinance  was 
enacted  In  bad  faith  and  with  intent,  to 
evade  the  effect  of  the  referendum  potion. 
Is  not  sustained  by  the  record. 

[3]  We  think  that  the  terms  of  the  ordi- 
nance do  not  create  any  unlawful  discrimina- 
tion between  persons  who  have,  and  others 
who  have  not,  written  consent  of  tbe  ovniers 
of  depots  and  depot  grounds,  to  maintain 
booths,  or  keep  vehides  standing  upon  such 
depot  property.  In  the  case  of  In  re  Barmore, 
174  CaL  286.  163  Pac.  60,  tbe  Supreme  Court 
upheld  the  validity  of  an  ordinance  of  tbe  city 
of  Los  Angelee  which  whcdly  prohibited  solicits 
iag  of  patronage  for  transportation  of  pas- 
sengers or  goods  in  certain  public  places^ 
Indudlng  railroad  stations.  Having  tlie 
power  to  iffohiblt,  the  dty  bas  equally  power 
to  regulate*  and  restrict  the  ccmduct  of  sodi 
business  -fdian  permitted.  In  so  relating 
traffic  cn  sadi  premise  It  la  <Hily.  necessary 
that  the  prescribed  rules  and  restrictions  be 
reasonably  adapted  to  promote  the  welfare 
of  Uie  traveling  public  Now  It  la  aMnmcm 
eacperiatce^  and  nothing  Is  suggested  to  the 
eontracy,  that  tbe  coDvenlence  of  pnimrngmi 
arriving  at  transportation  statlmis  is  pro- 
moted, and  their  business  fadlitated,  by  haT- 
ing  a  slni^  ugeacy  at  hand  to  wlitcb  tbiey 
can  apply  for  service;  wboeas,  competi- 
tlva  B<rtMtatIon  of  sodi  bnshiess  bas  been 
fbnnd  to  be  a  cause  oi  mndi  disorder  and 
Inconvenience.  In  passing  the  ordinance,  tbe 
proTlsicna  of  which  are  attacked  by  petitioner 
In  this  proceeding,  the  dty  coundl  made  a  reg- 
ulation which  seems  to  be  reasonable  and 
well  adapted  to  the  aid  in  view.  A  person 
engaged  In  the  business  of  carrying  passen- 
gers and  baggage  from  public  transportetion 
depote  bas  not.  In  that  capacity  and  in  the 
absence  of  any  contract  right,  a  vested  right 
to  solldt  business  on  audi  depot  premises. 
This  being  so,  the  prohibition  of  sudi  solidta- 
tion  without  written  consent  of  the  owner  of 
the  praises,  while  there  Is  no  prohibition  to 
those  who  have  such  consent.  Is  not  an  ar- 
bitrary and  unlawful  discrimination.  The 
advantage  given  to  the  favored  perstm  (if  any 
such  there  be)  is  only  lndd«ital  to  the  reg- 
ulation, which  is  enacted  for  the  convenience 
and  safety  of  travelers,  and  not  for  the  par- 
pose  of  discriminating  between  penions  equal- 
ly ^titled  to  transact  such  business  cm  prem- 
ises devoted  to  public  tnmspOTtatlon  busi- 
ness. 

The  writ  Is  dlsdiarged,  and  the  said  Qenga 
U.  Statham  is  remanded  to  custody. 

We  concur:  SHAW,  J;  JAMBS,  J. 
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BANK  k  TRUST  CO.  OF  CENTRAL  CAI#[- 
FORNIA  T.  OBARBART.  286(U 


(District  Court  of  Appeal,  Tint  District,  Di- 
Tlrion  1,  CtUfornia.  Jan.  10,  1920.  On  Pe- 
tition for  BefaearlBK  Feb.  0,  1920;  Hearing 
Doiied  by  Bnpteme  Court  Hardi  8, 1020.) 

1..  PaBTHKBBHIP  «S»52  —  BVIDBKCB  IN8UTFI- 
CIKNT  TO  SHOW  THAT  FEB80N  AUTBOIOZCD  TO 
BIOS  0BS0K9  AMD  DSAW  ICONKT  WAS  PABT- 

In  an  tetion  to  recorer  tiie  balanoa  of  tiie 
porcbaae  price  of  an  automobile,  wber^  de* 
feii<lant  set  up  that  plaintllPa  asatgnor,  a  part- 
nership, had  failed  to  comply  with  Civ.  Code, 
SS  2466  and  2468,  requiring  a  partnership  doing 
boBinen  Dnder  a  fictltioiu  name  to  file  and 
pablish  the  names  of  the  partners,  evidence  that 
the  business  bore  the  name  of  the  husband  of 
one  of  the  partners,  that  he  had  aathority  to  rtsn 
cMitraets  and  die^  In  tiie  nvne  0t  tiie  Arm 
and  to  draw  money  fior  hla  own  nae,  held  la- 
sufficient  to  bring  meli  husband  wldiln  dr. 
Code,  1 2896,  tfeflidng  a  partnership. 

2.  Pabtncbsbof    #s»ai  —  CBBTmoATB  or 

NAHKS  OF  PABTIIXBS  HAT  BE  FUBUSaSD  BK- 
FDBK  mJOfO. 

Under  dr.  Code,  f  2466,  requiring  persons 
dofaig  bnrineas  nnder  a  flcdtloiu  name  to  file 
and  patdlsh  tba  names  of  tiie  partnara,  It  la 
Immatwial  that  tba  osrtifioato  ba  pnbUshed  first 
and  then  Ued,  Um  Nubility  to  maintain  an 
action  on  a  contract,  or  transaction  under  a 
fictitioaa  name  until  the  certificate  haa  been 
filed  and  published,  under  aection  2468,  remain- 
ing tmtU  pubHcattoD  haa  been  oonpletsd. 

On  Fietltlon  for  Beheaifaii^ 

8.  Paktnebship  «=»64  —  GebtxpioaVb  o» 
naiuss  of  ueubebb  ifbbd  not  8tatb  that 
au.  uklfbkbs  abb  kaxbd  when  thxt  abb  so 

in  F&OT. 

A  certificate  of  the  names*  of  persons  com- 
posing a  partnership  doing  buslnesa  under  ficti- 
tlouB  name,  filed  and  published  under  Oiv,  Code, 
i  2466,  giving  In  fact  tha  names  of  all  the  part- 
ners, Is  not  insuffident  because  It  doea  not  state 
that  such  partners  constitute  the  entire  number 
of  members  of  the  firm. 

Appeal  from  Superior  Court;  Fresno  jCSoon- 
ty;  D.  A.  CastUn,  Judge. 

Action  by  ttw  Bank  &  Trmt  Oonqmny  of 
OCTtral  CalUbmia  against  James  W.  Gear- 
bart.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Short  ft  Sntherland  and  Carl  B.  Lindsay, 
all  of  FreffiM>,  for  a]K>ellant. 

MUtoi  U.  Dearlng,  ot  Frcsnt^  for  levond- 
oat 

WASTE,  P.  J.  This  action  was  brou^t  by 
plalntift,  as  assignee,  to  recover  the  aum  of 
$1,000  and  interest,  alleged  to  be  due  from 
defendant  upon  a  contract  with  the  Oscar 
Parller  Company,  for  the  purchase  of  an 
automobile,  and  on  which  tbe  initial  payment 
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Of  9800  had  been  made.  Plalntlfr  reooverad 
Judgment,  and  defendant  appeals.  Tbe  j^rln- 
dpal  contention  of  tlie  i^^nt,  as  stataA 
by  bis  counsel,  is  tbafr— 


"Thi  Oscar  Farifer  Company  was  a  copar^ 

nership,  doing  business  under  a  fictltiotis  name, 
which  C(q>artnerBhip  had  failed  to  comply  with 
the  proviaionB  of  sections  2466  and  2468  of 
the  Civil  Code  of  the  State  of  California,  and 
therefore  Its  assignee  cannot  recovw  in  this 
acttcn.** 

[1]  In  support  of  his  position  appellant  ar- 
gues, first,  that  the  evidence  shows  conclu- 
sively that  the  Oscar  Parller  •Company,  the 
copartnership,  found  by  the  trial  court  to 
ocuiBlst  of  Urs.  Bertha  T.  Parller  and  £ath- 
ryn  Hall  Wllscm,  the  only  parties  executing 
the  certificate  of  fictitious  copartnership  re- 
quired by  tbe  section  of  tbe  Code,  In  reality 
consisted  of  tboee  two  and  Oscar  Parller, 
husband  of  the  first-mentioned  [urtner.  In 
this  appellant  Is  mistaken.  Mrs.  Parller  and 
Kathryu  Hall  Wilson  are  sisters.  The  un- 
contradicted testimony  of  the  former  is  that 
the  entire  capital  contributed  to  the  partner- 
ship fund  was  their  own  money,  derived 
from  the  estate  of  their  mother,  and  money 
bwrowed,  and  that  no  other  person  was  in- 
terested in  the  cranpany.  The  only  additional 
testimony,  on  which  appellant  relies,  merely 
established  the  fact  that  the  business  bore 
the  name  of  Mrs.  Parller's  husband,  and  that 
be  had  authority  to  sign  coatracts  and  checks. 
In  the  name  of  the  firm,  and  to  draw  money 
for  bis  own  use,  charting  himself  with  it. 
This  evidence  was  insufficient  to  bring  Mr. 
Parlier  within  the  operatitm  of  sectloa  2395 
of  the  Civil  Code,  defining  a  partnership. 
The  court's  finding  upon  the  matter  was 
therefore  correct 

[2]  Appellant's  second  point  Is  that  the  cer* 
tlficate  of  copartnership  had  not  been  filed 
and  published  in  the  manner  prescribed  by 
section  2466  of  the  Civil  Code,  In  that  it  w&s 
pubUsbed  first,  and  filed  afterwards  In  the 
office  of  the  coun^  dark.  The  section  pro- 
vides that — 

Persons  transacting  buslnesa  In  this  state 
under  a  fictltioua  name,  or  designation  not 
showing  the  names  of  the  i>ersoQS  interested  as 
partners  in  such  business,  "must  file  with  the 
derk  of  the  county  *  *  *  a  certificate,  sta^ 
Ing  the  name  in  foil  and  the  place  of  residence 
of  such  person  and  stating  the  names  in  foU  of 
all  the  members  of  such  partnership  and  thdr 
places  of  residence.  Such  certificate  must  be 
published  once  a  week  for  four  successive  weeks, 
in  a  newspaper  published  in  the  county. 
•  •  •** 

Appellant's  contention  Is  that  the  certifi- 
cate should  have  been  filed  before  pilbllcatlon. 
As  yet  we  have  found  no  case  squarely  decid- 
ing one  way  or  the  other,  but  there  are  au> 
thorltiea  which  seem  to  hold  that  a  substan- 
tial compliance  with  the  section  Is  all  that  Is 
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'raqidnd.  The  purpose  of  laws  of  this  type 
appears  to  be  to  protect  persons  giving  credit 

'  to  a  flctltloas  firm  on  the  faith  of  a  flctitloaa 
designation.  20  R.  G.  L.  028.  The  object  of 
the  section,  snpra,  is  ttiat  public  notice  shall 
be  given,  and  a  public  record  made  of  the 
Individual  maubera  of  rach  partnerships, 
with  BUdk  deOniteness  and  particularity  that 
those  dealing  with  them  may  at  all  times 
know  who  are  the  identical  individuals  with 
whom  they  are  dealing,  or  to  whom  they  are 
giving  credit  or  becoming  bound.  Meads, 
Seaman  ft  Co.  v.  Lasar,  92  Cal.  221,  226,  28 
Pac.  935 ;  Pendleton  v.  Clioe,  8S  Cal.  142, 144, 
24  Pac.  6B9. '  The  members  of  such  partner- 
ship may  be  as  fully  identified  and  designated 
for  this  purpose,  by  a  certificate  published 
ilrst,  and  then  filed,  as  was  done  In  the  in- 
stant case,  as  by  one  filed  and  then  published. 
The  disability  to  maintain  an  action  upon  a 
contract  made  or  transaction  had  under  the 
fictitious  name,  until  the  certificate  has  been 
filed  and  the  publication  made  (section  2468, 
Giv.  Code),  remains,  in  either  event,  until  the 
publication  has  been  completed.  As  we  un- 
derstand the  decisions,  the  certificate  imparts 
no  notice  until  It  has  been  filed  and  the  publi- 
cation had  for  the  statutory  time.  Byers  v. 
Bonrret,  64  Cal.  73,  28  Pac.  61 ;  Nicholson  v. 
Auburn  Gold  Mining  &  Milling  Co.,  6  CaL 
App.  547,  92  Pac.  651.  Consequently,  we  are 
unable  to  perceive  what  difference  It  can 
make,  In  arriving  at  the  manifest  results  In- 
tended by  the  section,  whether  the  filing  pre- 
ceded or  followed  the  publication.  There  Is 
nothing  In  the  section  lending  support  to  ap- 
pellant's contention  other  than  the  order  of 
the  two  sentences,  providing  for  the  filing 
and  for  the  publication.  The  provision  relat- 
ing to  filing  precedes  the  other.  There  is  no 
provision  that  the  certificate  shall  be  filed 
first,  or  that  the  publication  shall  refer  to  the 
filing,  or  bear  any  Indorsements  showing  such 
fact.  The  section  contains  nothing  of  sndii 
compelling  force  as  to  lead  us  to  hold  that  Its 
provisions  were  not  substantially  compiled 
with  In  the  Instant  case.  None  of  the  au- 
thorities cited  by  appellant  go  further  than 
to  hold  both  thii^  must  be  done. 

The  other  issues  raised  by  appellant's  an- 
swer to  the  conrt  below  were  correcfly  dis- 
posed of  by  the  findings. 
The  Jndgment  la  affirmed. 

We  concur:    RICHARDS,  J.;  KNIGHT, 

Judge  pro  tem. 

On  Petition  for  Rehearing. 

PER  CURIAM.  IS]  On  petition  for  a  re- 
hearing, appellant  lays  stress  upon  a  third 


objection  to  tlie  form  of  the  pabUshed  certif- 
icate ot  copar&orBhip,  as  gronnd  for  a  rever- 
sal of  the  Judgment  Although  the  point  was 
raised  in  the  op«Diiig  brief,  the  wly  one  fll6d 
by  appellant,  It  was  there  stated  in  sndi  a 
mannra-  that  the  court  conduded,  as  counsel 
concedes  it  might  well  do,  that  such  objection 
was  based  solely  upon  the  ground  that,  In  ap- 
pellant's oi^nlcHi,  the  evidence  disclosed  that 
the  partnership  consisted  of  more  persona 
than  those  named  in  the  certificate.  The  sug- 
gestion was  presented  with  but  little  more 
than  a  passing  reference.  Now,  for  the  first 
time,  appellant  amplifies  bis  argument  of  the 
point 

There  were  but  two  partners,  Sertha  T. 
Parller  and  Kathryn  H.  WliaoD.  The  notice 
reads  as  follows: 

"Notice  is  hereby  given  that  the  undeisigned 
hare  enMed  in  buabuss  at  the  city  ot  Freaao, 
Cattfomia,  under  die  fictltioua  name  of  The 
Oscar  PaiUer  Ga' ;  that  the  full  names  of  the 
persons  and  their  place  of  lendence  thereof  is 
as  follows: 

"Bcrtba  V.  Parller,  Fresno,  Cslifomla;  Kath- 
ryn H.  Wilson,  Fresno,  California.'* 

AmteUuit'B  pc^t  ie  that  It  does  not  par- 
port  to  say  that  Bertha  V.  Parlier  and  Kath- 
ryn H.  WlhNHi  are  all  tiie  members  of  tbepartp 
nership,  and,  notwittiatandlng  tbe  atatemait 

made,  there  may  have  been  other  persons  en- 
gaged in  the  same  business  and  In  the  same 
partnership,  and,  from  all  that  a^^ears  on 
this  certificate,  any  number  of  persona  other 
than  the  persons  irignlng  It  might  have  been 
assocl&ted  with  them  In  business. 

Section  2466  of  the  Civil  Code,  so  far  as 
pertinent  to  this  dlscDSsl<m,  reads: 

'*•  •  *  Every  person  transacting  boainess 
in  this  state  under  a  fictitious  name  and  every 
partnership  transacting  bu^ess  in  this  state 
QOder  a  Qctitlous  nam^  or  a  -designation  not 
showing  the  names  of  the  persons  interested  as 
partners  in  such  bnsiness,  must  file  with  the 
clerk  of  the  county  in  whidi  his  or  its  principal 
place  of  business  is  situated,  a  certificate,  stat- 
ing the  name  in  full  and  the  place  of  residence 
of  such  person  and  stating  the  names  In  full 
of  all  the  members  of  sodi  partnership  and  th^ 
places  of  residence." 

In  the  instant  case  the  certificate  contained 
all  that  was  necessary,  and  complied  literally 
with  the  requirement  ot  the  section.  It  was 
signed  by  the  partners  and  acknowledged  in 
the  mamier  provided  by  section  2468  of  the 
Glvil  Code,  and  was  sutSclent 

The  petition  for  a  rdiearing  is  denied. 
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(Dfartrtct  Ooort  ot  Appeal.  Third  Dirtrlct,  Cal- 
ifornia.  Jan.  15.  1920.) 


1.  PbIBONB  «»16 — ^BOABD  OT  PBIBOIf  DZBXC- 
TOBS  HAT  FOBFEIT  GOOD  BEHAVIOB  ALLOW- 
ANCE ZN  SnUUABY  PVOCEEDINO.  . 

Pen.  Code,  §  1588,  authorizing  the  board  of 
prison  directors  to  forfeit  a'  convict's  ffood  be- 
havior allowance  for  misbehavior  after  proof 
of  the  offense  and  notice  to  the  convict,  waa  in- 
tended to  compel  obedience  to  tiie  priBtm  mlee, 
and  tlie  proceeding  therennder  may  be  sammarj 
in  diaracter. 

2.  Prisons  ^=»15— Convicr  aumciBWTLT  ad- 
vised or  CHABOE  AOAINST  HIH. 

Pen.  Code,  S  1588,  aatborizins  forfeiture  of 
a  convict's  good  bdiavlor  allowance  tox  diare* 
garding  prison  mlee  after  proof  of  the  offense 
and  notice  to  the  convict,  kdd  aaffidently  com- 
plied with,  where  the  record  of  proceedings 
shows  that  the  charge  was  read  and  explained 
to  tlte  eoDTict,  and  it  is  immaterial  whether 
the  diarge  waa  entered  In  the  recwds  of  the 
board  of  pri8<»i  dlreebm  or  <hii  a  dleoonnected 
sheet  of  pap!». 

3.  CONSTITUnOKAI.  KAW  «=9272— PBISONB 

16— CoNVioT  mrar  bi  oimf  Nonos  or  fbo- 

OKBDINO  TO  VOBnn  SOOD   BIBATXOB  AL- 

LOWAAOB. 

Under  Pen.  Code,  |  1588,  authorizing  forfei- 
ture ol  a  convict's  good  behavior  allowance 
for  disregarding  prison  rules  after  proof  of  the 
offense  and  notice  to  the  convict,  the  reQuirement 
as  to  notice  is  mandatory,  especially  as  the  Con- 
stitntion  prohibits  a  person's  liberty  being  taken 
except  by  due  process  of  law. 

4.  Pbisonb  «=■  IB— Written  notice  to  con 

VICT  or  PBOCEEDIKOS  TO  FOBFETT  GOOD  BE- 
HAVIOB ALLOWAilOE  MOT  NBOESSABT. 

Under  Pen.  Code,  S  1588,  anthorixing  for- 
feiture of  a  ctmvict's  good  iKhavlor  allowance 
for  misbehavior  after  notice,  there  is  no  require- 
ment that  the  notice  be  written,  nor  does  Code 
Oiv.  Proc.  I  1010,  requiring  notices  to  be  In 
writing,  ap^  to  sodi  proceedings. 

6.  Pbibonb  «=»15--Notiob  oxvbk  oonvxoi  tif- 
on  fobfbttino  his  good  bbhavkm  axxow- 

AROE  SirFFICIENT. 

In  a  proceeding  nnder  Fen.  Code,  |  1588, 
anthorlzing  forfeiture  of  a  convict's  good  be- 
havior allowance  for  disregarding  prison  rules 
after  notice  to  him,  hfld,  that  sufficient  notice 
was  given  a  convict  who  was  brought  before  the 
board  and  there  notified  of  the  offense  with 
which  he  was  chared,  especially  where  he  did 
not  request  time  to  prepare  a  defense,  but 
pleaded  guilty. 

6.  Pbibonb  ^=>1S—^lka  or  ouxltt  to  ouabob 

or  DIBBEQABDINO  FBJBON  BT7LES  WAIVES  NO 
TICK  or  rOBFElTUBE  PB0CEEDIN08. 
In  a  proceeding  under  Pen.  Code,  S  1588, 
authorizing  forfeiture  of  a  convict's  good  be- 
bavior  allowance  for  diBregarding  prison  rules 
after  notice,  a  convict  who  pleaded  guilty  to  a 
charge  of  mlsb^avior  waived  any  further  or 
different  notice  than  that  whidi  was  given  him. 
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7.  Appbabanob  <a>20— Voluhtabt  afpeab- 

AirOB  WAIVB8  BBKVICB  OT  FBOCESS. 

If  a  defoidant  in  a  diil  action  appears 
therdn  without  having  been  dnly  SDmnumed, 
be  submits  himself  to  the  eonrt'a  jnrisdicdoB  as 
effectually  as  If  he  had  been  served  with  snm^ 

mons. 


8.  Obiuinal  law  4=»98— Pbbsonai,  jifbisdio- 
Tioir  AoqiTiBED  UPON  nuiro  oohplaiiit  ob 

HVDIOniBNT. 

In  a  criminal  case,  fbt  court  npon  the  filiiv 
of  a  complaint,  Indictmtat,  or  information  ac- 
quires jurisdiction  over  accused's  person  to  the 
extent  that  It  may  by  appropriate  process  com- 
pel him  to  appear  and  plead  to  the  chaige. 

9.  PbISOHB  ^»13  —  JOBISDIOTIOH  or  PBISON 
DIBECTOBS  OVEB  CONVICTS. 

Under  the  law  giving  the  board  of  state  pris- 
on directors  its  powers,  the  board  has  Jurisdic- 
tion over  the  person  of  a  prisoner  c(Hifined  in 
the  state  prison. 

10.  Pbibonb  «=9l6— Boabd  ov  fbisoh  dzbeo- 

TOBS    HAS    JXJBISDICTION    0TB    PEBBON  OP 

CONVICT, 

Under  Pen.  Code.  }  1688,  anthorlzing  the 
board  of  prison  directors  to  forfeit  a  convict's 
good  behavior  allowance  for  disregarding  pris- 
on roles  after  notice,  etc,  the  filing  of  a  charge 
against  the  prisoner  gives  the  board  Jurisdiedon 
over  bis  person  so  that  It  may  compel  tbe  con- 
vict to  appear  and  answer  the  charges. 

11.  Pbibonb  «=»16— Convict  subkittbd  to 
jubtsdictioii  op  pbison  bxbb0t0b8  bt  pua 

or  QUHAT. 
In  a  proceeding  under  Pen.  Code,  |  1688, 
to  forf^t  a  convict's  good  behaviw  allowance 
for  disregarding  prison  rules,  a  prisoner  sidHnlt- 
ted  his  persim  to  the  Jurisdiction  of  the  board 
of  prison  directors  when  he  entered  a  plea  of 
guilty  to  the  offense  of  which  he  was  diarged. 

Application  1)y  Heniy  E.  MacDonald  for 
writ  of  habeas  axepua  to  be  directed  to  the 
Wardoi  of  ttae  State  Prison  at  Bepresa.  Writ 

denied,  and  petitioner  remanded. 

Jay  L.  Henry  and  Wachhorst  &  Wachhorst, 
all  of  Sacramento,  for  petitioner. 

U.  S.  Webb,  Atty.  Gea^  and  J.  Cbas.  Jones. 
Deputy  Atty.  Gen.,  for  respondent. ' 

HABT,  J.  Tb»  petltfonar,  a  prlsonw  cm- 
fined  In  the  state  prison  at  Represa,  this 
state,  claiming  that  thus  he  is  b^ng  illegally 
restrained  of  his  Ubuty  by  the  warden  of 
said  prison,  asks^  by  this  petition  for  a  writ 
of  habeas  corpus  that  he  be  dlschargM  fimm 
such  restraint  and  restored  to  his  liberty. 

The  petition  shows  that  the  petitiooer.  hav- 
ing previously  been  duly  convicted  in  tbo 
superior  court  of  Los  Angeles  county  of  a 
felcmy  and  8»t«iced  by  said  court  to  a  tram 
of  five  years  In  said  state  prison  was  in  pur- 
suance of  said  judgment  of  otmvictlon  and 
sentMice,  duly  delivered  into  the  custody  oC 
the  warden  of  said  prison  (M^the  13th  day  of 
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FAniair,  lOlB;  that  In  ^  mcaOh  oC 
August,  1916,  the  petitioner,  then  a  prisoner 
In  Bald  prism  under  ttae  Judgment  above  men- 
Honed,  was  assigned  by  the  prison  author- 
ities, upon  tb»  reQulaltl<m  <^  Qie  departnuot 
of  engineering  of  tbe  state  ct  Gallfomla,  to 
employmrat  at  SuBanvill^  Lassen  county,  In 
the  work  of  constrticting  and  Improving  the 
highway  system  of  the  state  of  GaUfwnla, 
said  order  <tf  asalgnniCTt  to  mcSk  Maploy- 
moat  having  been  made  under  and  In  pursu- 
ance of  the  provisions  of  an  act  of  the  Leg- 
islature (tf  the  state  of  Callffwnla,  approred 
April  27, 1918,  authorldng  the  oni^t^meat  of 
convict  labw  In  the  oonstructloa.  Improve- 
ment, and  maintenance  of  the  state  hl^- 
ways;  that,  while  he  was  so  enployed.  and  on 
the  WQl  day  of  December,  1916,  tbe  petition- 
er, as  the  petition  delicately  states  it,  "vol- 
untarily absented  himself  from  said  employ- 
ment" (which.  In  plain  language,  means  that 
he  made  his  escape  from  the  officers  under 
whose  Immediate  charge  he  was  so  Huployed 
and  so  became  a  fugitive  from  justice),  and 
remained  "absent  therefrom,"  as  such  fugi- 
tive, uDtU  the  23d  day  of  April,  1917,  when 
he  was  ai^rehended  and  placed  under  arrest 
and  returned  to  the  custody  of  the  warden  of 
said  prison,  "where  he  is  now  and  ever  since 
has  been  confined  and  detained."  Tbe  peti- 
tion further  alleges  that  thereafter,  to  wit. 
on  the  19th  day  of  May,  1917,  "the  board  of 
prison  dlrectmrs  of  the  state  of  GaUfomla, 
without  any  formal  accusation,  comiAaint,  or 
preliminary  afiBdavlt  made  against  this  peti- 
tioner, without  due  or  any  notice  to  this  petl- 
ti<mer,  and  without  giving  him  an  opportunity 
to  be  heard,  or  the  right  of  a  trial,  or  the 
right  to  present  evidence  or  witnesses  in  his 
behalf,  ordered,  adjudged,  and  declared  that 
all  credits  and  all  deductions  of  time  allowed 
from  his  term  of  Imprisonment  under  and  In 
pursuance  of  the  provisions  of  section  1588 
of  the  Penal  Code  of  the  state  of  California, 
at  any  time  tlieretofore  earned  by  him,  or 
at  any  time  thereafter  earned  by  him,  ue  and 
the  same  were  thereupon  forfeited" ;  that  the 
credits  and  deductions  so  declared  forfeited, 
and  to  which  it  Is  alleged  the  petitions  is 
entitled,  amount  to  one  year  and  five  months; 
that  the  petitioner  has  actually  served,  under 
the  sentence  Imposed  upon  him  by  the  court, 
up  to  the  time  of  tbe  application  tot  this  writ, 
four  years,  five  mouths,  and  twenty-one  days ; 
and  that  with  the  credits  and  deductions  al- 
lowed from  said  sentence,  under  the  provi- 
sions of  section  15Sti  of  the  Penal  Code,  "to 
all  of  which  credits  and  deductlws  the 
prisoner  is  rightfully  entitled,"  the  petitioner 
has  long  since  been,  and  now  la,  entitled  to 
his  liberty  and  discharge  from  said  state 
prison. 

The  minutes  of  the  meeting  of  the  board  of 
prison  directors,  held  on  the  19th  day  of  May, 
1917,  contain  the  following  record  of  the 
proceedings  had  biy  the  said  board  relative  to 


the  diarse  of  escape  ptetemA  be£on  that 
twdy  against  the  ^isoner: 

'Wo.  9411.  Hsary  HacDonald. 

"^e  above  prisoDer  was  brought  before  tbe 
board  on  a  cba^  of  having  escaped  from  the 
State  Highway  Camp  at  SosanviUs  on  Decoa- 
ber  10,  1910.  The  charge  was  read  and  ex- 
plained to  him  and  being  asked  for  his  plea, 
the  prisoner  pleaded  guilty,  wbereupoQ  a  mo- 
tion was  duly  made,  aecoDded,  and  carried,  and 
it  was— 

"Resolved  that  the  board  find  the  prisoner 
guil^  of  Ihe  charge,  and  it  was—  : 

"Further  resolved  tliat  all  credits  earned  and 
to  be  earned  by  him  be  and  the  same  are  Lereby 
forfeited.'* 

Wardoi  J.  J.  SmlQi,  at  Uie  mutual  veqnest 
of  the  attorneys  for  the  petittooer  and  tlie 
Attorney  General,  was  swwn  as  a  witness 
b^ore  this  court  at  the  hearing  of  this  peti- 
tl<m,  and  testified  that  the  Xfflsoner,  without 
previous  notice  of  the  hearing  of  the  charge 
of  escape  filed  against  him  by  the  board  of 
directors,  was,  on  the  day  named  in  the 
minutes  of  the  board,  brought  before  that 
body  and  then  and  there  entered  a  plea  of 
guilty  to  tbe  charge  after  the  nature  of  the 
same  had  been  stated  and  explained  to  him 
by  the  board.  The  warden  further  stated  that 
that  course  was  the  customary  one  In  all  such 
cases,  the  practice  of  giving  prlstmers  so 
charged  formal  previous  notice  of  the  hearing 
of  the  charge  by  the  board  never  having  been 
followed,  as  a  general  rule. 

The  points  made  by  the  petitioner,  in  sup- 
port of  his  claim  that  he  Is  entitled  to  be 
dlscha^ed  from  custody,  are  that  the  board 
of  prison  directors  did  not  acquire  Jurlsdlc- 
ti<»  to  hear  and  determine  tbe  charge  against 
him  for  the  reason  that  no  formal  accusation 
or  complaint,  "or  preliminary  affidavit  con- 
taining the  dtiarge  against  this  petitioner  was 
filed  or  made  against  him,"  and  that,  the 
petitioner  not  having  been  given  the  notice 
required  by  law,  or  any  notice,  of  the  pend- 
ency before  that  body  of  the  charge  against 
him,  the  said  board  never  acquired  Jurisdic- 
tion of  the  pers<m  of  the  petitioner.  Xt  Is 
hence  argued  that  the  action  of  the  board  de- 
claring forfeited  the  deductions  from  his  sen- 
tence to  which  the  prisoner  was  oititled  un- 
der the  section  of  ttie  Poial  Code  above 
named  Is  absolutely  null  and  of  no  legal  force. 

Section  1588  of  the  Penal  Cdde  iH^vldes 
that  any  oMivlct  "who  shall  have  no  Infrac- 
tion of  the  rules  and  relations  of  the  pris- 
on, or  laws  of  the  state,  recorded  against  him, 
and  who  performs  in  a  faithful,  orderly,  and 
peaceable  manner  the  duties  assigned  to  him, 
shall  be  allowed  from  his  term,  in  stead  and 
lieu  of  the  credits  heretofore  allowed  by  law," 
a  certain  specified  deduction  from  each  year 
of  said  term.   The  section  further  provides : 

"Each  conrict  shall  be  held  entitled  to  these 
deduction^' unless  the  board  of  [priSDU}  dlree- 
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ton  shall  find  that  for  miaeondtiet  or  otiier 
cause  he  sboold  not  reoelrc  than.  But  It  any 
convict  shall  commit  any  asaanlt  apon  his 
keeper,  or  any  foreman,  officer,  convict,  or  per- 
son, or  otherwise  endanger  life,  or  shall  be  guil- 
ty of  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  commit  any  misdemeanor,  or  In  any 
manner  violate  any  of  tiie  roles  and  xegnlationa 
of  the  prison,  he  shall  forfeit  all  deductions  of 
time  earned  by  him  for  good  coodnet  before  die 
commisaion  of  soch  offense,  or  that,  under  this 
section,  he  may  earn  in  the  future,  or  shall  for- 
feit audi  part  of  audi  dednctioDs  as  to  the  board 
of  directors  may  seem  just;  such  forfeiture, 
however,  shall  be  made  only  by  the  board  of 
directors  after  due  proof  of  the  offense  and  no- 
tice to  the  offender." 

II,  2]  The  obrlons  jHupoae  of  Tcatlng  in  th« 
govmilDg  board  of  tba  state  prisons  of  Oall' 
fomla  the  right  and  the  power  to  pvnlah  pils- 
oam  confined  In  tbose  prisons  In  the  manner 
prescribed  by  section  U8S  Is  to  compel,  on 
the  part  of  sodi  prisoners,  obedience  to  the 
roles  of  dtscU^ine  establldied  for  tiie  govern- 
ment of  the  condnct  of  tbe  Inmates  of  those 
Institntions,  a  power  quite  essential  to  the 
maintenance  of  proper  dlaripllne  of  such 
prisons  and  Hie  orderiy  behavior  of  the  prls- 
wera  It  is  ther^ore  plainly  manifest  that  a 
proceeding  insdtnted  by  the  governing  board 
of  our  state  prisons  for  the  purpose  (Ht  ascer- 
tolning  and  determining  whetlwr  a  prisoner 
confined  In  any  of  said  prlscms  has  been  guUtr, 
Willie  sodi  prisoner,  of  an  InftactioDof  anyof 
the  prison  rules  or  <rf  any  lav  ot  tike  states  was 
Intended  to  be  sumxuuT  In  duracta  oiiy  or 
not  to  be  Inaugurated  and  conducted  after 
the  Caahion  <tf  Qie  atrict  procedural  rules  by 
whidi  cases  are  cmnmenced  and  tried  in  the 
courts  of  Justice^  Tliis  condusion  Is  fbrtlfled 
by  the  eonslderation  that  the  Legislature  has 
not,  in  terms,  provided  In  section  1S8S  ot  the 
Penal  Ckide,  or  in  any  othOT  law  or  jiroviBioQ 
of  law  of  which  we  have  knowledge,  that  a 
charge  preferred  against  a  prisoner  under 
said  section  shall  be  in  writing,  nor,  indeed, 
has  it  prescribed  any  formal  procedure  by 
whldi  sadi  cases  shall  be  oommmced  b^re 
and  InTestlgated  by  the  board.  Of  course, 
a  prisons  charged  with  an  offense  under 
section  1S88  Is  entitled  to  be  Informed,  before 
be  is  put  upon  bis  trial,  of  the  nature  ot  such 
offense  and  it  Is  to  be  cwoeded  tbat  It  would 
be  the  more  orderiy  to  put  the  diarge  in  writ- 
ing and  in  sudi  language  as  would  leave  him 
in  no  doubt  as  to  the  nature  of  the  diarge. 
Undoubtedly,  a  charge  against  a  prisoner, 
7ith  a  suffld^it  ezjdanatlcKi  of  its  nature.  It 
Do4,ln  some  other  form  of  writing,  la  always 
inserted  Id  B<Hne  book  kept  to  priefierre  a  rec- 
ord of  the  proceedings  of  the  board  of  di- 
rectors; and.  we  may  observe,  in  tbla  case. 
If  we  assume,  as  we  are  authorized  to  do,  that 
the  minutes  of  the  proceedings  before  the 
board  of  directors  Involving  the  investiga- 
tion of  the  charge  against  the  petitioner  state 
the  truth,  the  charge  against  him  was  In  some 
written  form,  it  appearing  from  the  minutes 
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that  "the  charge  was  read  and  exidalned  to 
him,  and  being  asked  for  his  plea,  tbe  priscm- 
or  pleaded  gull^."  Whether  the  chaise  was 
merely  entered  in  some  book  In  whldi  evi- 
dence of  the  proceedii^  of  tbe  board  Is  re- 
served or  written  on  a  sheet  of  paper  dls- 
cnmected  with  any  sndi  botik.  In  eitber  case 
it  was  snfltdent  under  tbe  law.  Indeed,  we 
can  see  no  reason  for  holding  tbst.  In  a  strict 
sense,  it  would  not  luve  been  sufllclent  tar 
tbe  iwestding  oBcer  or  some  other  member  or 
the  secretary  of  the  board  mertiy  to  state 
to  the  prisoner  orally  the  nature  of  the  of- 
fense tp  which  he  was  required  to  plead. 

Ht,  4]  As  to  the  second  point,  to  wit,  tbat 
the  board  of  prison  directors  did  sot  acquire 
Jurisdictiim  of  the  person  of  the  petitioner 
because  he  was  not  given  flie  notice  of  the 
pendency  of  the  diarge  against  him  before 
the  board  prescrfind  by  sectltm  1B88.  it  Is 
first  to  be  conceded  that  the  prorlslan  of  said 
section,  as  to  notice  in  sndi  cases,  is  obvious- 
ly mandatory.  In  othw  words,  sudi  notice 
must  be  frfven  in  all  sudi  caaea  The  statote  so 
provides,  and,  besld^  the  provldon  as  to  de- 
ductions from  sentence  becomes  a  part  of  the 
judgment  of  sentence  (Ex  parte  Wadldgh,  82 
Cat  618.  620,  28  Pac.  100),  and  to  deny  to  a 
prisoner  In  such  case,  even  If  it  wm  through 
omission  by  the  Legislature  to  make  specific 
provision  therefor,  the  right  to  be  notified 
of  a  charge  pending  against  him  before 
the  prison  board,  would  amount  to  a  dienlal 
to  him  of  the  protection  of  the  constltutitm- 
al  guaranty  that  no  person's  proporty  or 
llbwty  or  life  shall  be  takm  from  htm  ex- 
cept by  due  process  of  law.  But  it  will  be 
obsK^ed  that  section  1688  does  not  require. 
In  spedfle  terms,  that  tbe  notice  to  be  given 
to  a  prisoner  of  the  filing  of  a  diarge  against 
blm  before  the  prisMi  board  shall  be  in  writ- 
ing, nor  is  it  siJecifled  how  much  notice,  as 
to  time,  shall  be  given  tbe  jfr\aon&.  It  was. 
however,  contended  at  the  hearing  of  this 
proceeding  that,  where  a  statute  or  secUm 
of  any  of  the  Codes  requires  a  notice  to  bo 
given  of  any  proceeding  or  actt<m  to  be  taken 
before  any  tribunal  against  a  party,  soch  a 
notice  must  be  in  writing,  and  that  thcrefbie, 
while  aectlcm  1588  does  not,  in  terms,  re- 
quire flie  notice  therein  mentioned  and  to  be 
given  a  prisoner  of  tbe  pendency  of  a  diarge 
against  him  before  the  prison  board  to  be  In 
writing,  sudi  a  notice  in  sudi  case  must, 
nevertheless,  be  given.  No  authorities  are 
dted  in  support  of  this  pn^ositlon.  but  we 
suppose  that  its  fbundation  is  in  section  HHO 
of  the  Code  of  C^vU  Procedure  and  some  cases 
exi^ainlng  the  sc<H)e  of  tbat  section.  See 
rwnl  v.  YoeU,  00  Cal.  173,  33  Pac.  S87,  and 
cases  therein  dted;  also,  Peteratm  v,  Superior 
Court,  30  Cal.  Al>p.  406, 158  Pac.  647.  We  are 
of  the  i^inlon  that  neither  the  Code  sectlcm 
last  above  mentioned,  nor  the  decisions  dted 
construing  tbe  same,  have  any  application  to 
the  notice  referred  to  In  section  15S8  of  the 
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Penal  Code.  Nor  do  we  And  any  reaBon  for 
holding  tliat  written  notloe  la  ImperatlTely 
demanded  by  tbe  last-named  section.  So 
long  as  tbe  prisoner  Is  glrea  due  or  sncb 
tiinely  notice  as  wlU  him  in  posseeslon  of 
knowledge  of  tho  nature  of  the  <diarge  to 
which  he  is  required  to  plead  and  as  will  af- 
ford him  Bufflciait  opportunity  for  the  prepa- 
rati<m  of  any  defmse  which  he  may  have, 
whether  such  notice  be  given  in  writing  or  or- 
ally, it  is  saCBcient ;  for  the  obTious  purpose 
of  the  notice  referred  to  in  section  1688  is  to 
giro  the  prisoner  an  opportunity  to  prepare 
any  defraise  he  may  desire  to  offer  in  impeach- 
ment of  ttie  charge  preferred  against  him  and 
to  offer  sach  defense  at  the  hearing  of  the 
charge. 

[t,  t]  It  follows,  from  the  foregoing  views 
and  conclusltm,  that  there  are  two  answers 
to  the  proposition  that  the  petitioner  here 
was  not  given  sufficient  notice  of  the  Qllng 
of  the  charge  againat  him,  viz.:  (1)  Tliat  be 
was  brou^t  before  the  board  and  there  noti- 
fied of  tbe  offense  with  whldi  he  was  there 
charged.  In  this  connection,  we  remark  that 
we  mast  assume,  in  this  prooeeding,  that  had 
petitioner  desired  to  ccmtest  tlie  diarge,  he 
would  have  so  stated  to  the  prison  bMrd 
When  notified  of  the  pendency  at  the  charge 
against  him,  and  that  tbe  board  would  there- 
npOD.  have  given  him  ample  opportunity  to 
prepare  his  defense  and  to  procure  the  at- 
tmdaziee  of  witnesses  to  testify  in  support  oT 
his  defensa  (2>  That  the  accused,  upon 
being  broui^t  before  the  board,  and  the 
dbargft  read  and  explained  to  bim,  entered 
a  Tfixm  of  guilty  to  the  charge  aa  so  read  and 
fl^dalned.  To  our  mlnda,  this  latter  action  of 
tbe  prlaooer  unomited  to  and.  In  fact,  in- 
T<^ved  a  walTer  by  him  of  any  further  or 
dlfferoit  notice  than  that  whldi  had  be^ 
given  him.  The  just  interpretation  ot  bis 
plea  to  the  charge  is  that  he  understood  what 
the  charge  was,  knew  the  ctmseqnences  of  a 
ocmvlcti(m,  or  a  idea  of  guilty  thereto;  that  be 
bad  no  defense  which  he  could  Interpose  to 
the  charge;  and  that  therefore  he  did  not  de- 
sire to  introduce  evidence  or  to  have  a  trial 
of  the  charge  against  tilm.  In  reply  to  the 
question  of  waiver,  however,  counsel  for 
petitioner  contHid  that  the  latter's  appear- 
ance before  the  board  to  answer  to  the 
charge  was  not  voluntary,  and  that  therefore 
bis  plea  of  guilty,  under  such  circumstances, 
cannot  legally  be  held  to  Ik  a  waiver.  In  con- 
nection with  this  contention,  and  as  sui^ort- 
Ing  it,  It  is  su^eeted  that  Jurisdiction  cannot 
be  conferred  by  cons^t  or  stipulation  of  the 
parties  to  a  controversy  upon  a  court  or 
other  tribunal.  As  to  the  first  proposition, 
it  Is  to  be  conceded  that  the  appearance  of 
the  prlscner,  in  the  proceeding  instituted 
against  him  before  the  prison  board,  was  not 
strictly  a  voluntary  appearance.  The  warden 
testified  that  it  was  the  uniform  practice  In 
aucb  cases  to  talce  the  prlswt^  from  his  par^  | 


ticolar  place  of  confinement  before  tlie  ooard 
and  there  notify  him  that  an  offmse  against 
the  prism  rules  was  pending  against  him  and 
that  the  diarge  was  to  be  Investigated,  and 
we  assume  that  fbat  was  about  what  was 
done  bi  ttils  case.  Bat  tbe  point  Is  withoot 
merit. 

Whiles  as  stated,  it  most  be  admitted  to 
be  true  that  the  abearance  of  a  prisoner 
before  the  prism  board  to  make  answer  and 
def^d  against  a  charge  of  offending  against 
tbe  rules  of  the  i^sm,  where  he  does  not  him- 
self or  of  his  own  volltlw  offer  to  go  before 
the  board  fbr  that  purpose,  is,  In  a  sense.  In- 
voluntary, it  most  also  be  conceded  that  such 
appearance  by  a  prisoner,  drcumstaneed  as  Is 
the  petltioaer  or  any  other  prisons  confined 
in  one  of  ovr  state  prisons.  Is  no  less  voluntary 
than  is  the  appearance  In  court  of  a  prisMier 
confined  in  a  county  Jail  on  a  felony  charge  to 
plead  to  the  Indictmoit  or  InformatlMt  accus- 
ing him  of  the  offense.  Ttie  lattw  may  not 
make  his  appearance  before  tbe  ooartto^ead 
to  the  cliarga  voluntarily,  In  the  strict  saise  of 
that  term.  Indeed,  It  can  saf^  be  dedared 
that  he  would  undoubtedly  prefer  not  to  be 
arraigned  and  tried  upon  the  diarge  at  alt, 
and  would  not  appear  tor  tibat  pazposo  but 
for  the  fact  that  he  Is  In  costody  and  may  be 
required  to  do  sa  A  prisoner  confined  In  a 
county  Jan  iq>oa  a  fdony  diarge  awalHng 
trial  tbercMi  cannot^  obrtotidy.  If  he  pleads 
guilty  nptn  his  arraignment,  com^aln  Uiat 
he  was  not  gtvoi  time  within  which  to  pre- 
pare himself  for  a  trial  which  his  idea  shows 
that  be  did  not  vnmt  And  so  In  tbe  case  of 
a  prleoaer  confined  in  tbe  state  prison,  who 
lias  been  charged  before  the  prison  board 
with  an  infraction  of  the  established  prison 
dlstdpline.  If,  up<m  being  takai  before  the 
board,  he  pleads  guilty  to  the  diarge,  such 
plea  implies  that,  whatever  the  character  of 
the  notice  glv^  him  of  the  pendency  of  the 
charge  was,  it  was  enough  for  him  for  the  pur- 
poses of  bis  plea,  and  It  would  be  very  strange, 
indeed,  if  he  could  thereafter  successfully  put 
forth  the  plea  In  the  courts  that  he  had  not 
been  given  the  notice  essential  to  a  prepara- 
tion by  blm  of  a  trial  wtaidi  his  [dea  demon- 
strated that  he  did  not  desire.  But  It  Is  too  ob- 
vious to  require  even  a  suggestion  of  the  proji- 
osltlon  In  this  oplnl<»i  that  imder  such  cir- 
cumstances the  prisoner  would  not  have  a 
legal  leg  to  stand  on  before  a  court.  His  plea 
of  guilty,  as  above  declared,  amounted  to  a 
waiver  of  the  notice  contemplated  by  section 
15SS,  tbe  purpose  of  which  Is,  as  we  have 
shown,  not  to  give  the  prison  board  Jurlsillc- 
tlon  of  his  person,  but  to  enable  him  to  make 
whatever  preparation  he  may  conceive  to  be 
necessary  to  resist  tbe  torce  of  the  cbarge 
against  blm. 

To  the  second  proposition — that  Is,  that  Ju* 
rlsdictlon  cannot  be  conferred  upon  a  tribunal 
by  consent — the  answer  Is  that  the  situation 
now  being  considered  is  not  one  where  Juris* 
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dlctlOD  Is  conferred  or  attempted  to  be  con- 
ferred by  coQsrat,  but  one  where  a  party  sub- 
mits himself  to  the  Jurisdiction  of  the  tribu- 
nal which  (as  we  have  shown)  by  the  filing 
with  it  of  a  complaint  against  the  accused 
cbarglug  him  with  an  offense  against  the 
prison  rules  had  acquired  Jurisdiction  of  the 
subject-matter  of  the  comi^lnt  or  cmitroTer- 

[7-11]  What  Is  gmerellf  meant  by  the  ex- 
pression that  "Jurifidictlffli  cannot  be  confer- 
red npon  a  court  by  the  mere  consent  of  the 
parties"  Is  that  Jurisdiction  of  the  subject- 
matter  of  an  action  or  proceeding  cannot 
be  so  conferred.  The  law  itself  fixes  the 
jurisdiction  of  all  tribunals— that  Is,  it  fixes 
or  prescribes  and  limits  the  extent  or  scope  of 
the  power  of  all  tribunals  to  hear  and  deter- 
mine certain  matters — and  It  is  as  clear  as 
any  proposition  can  be  made  that,  where  a 
court  has  under  the  law  no  Jurisdiction  to 
hear  and  determine  a  certain  matter,  then 
such  court  cannot  be  vested  with  Jurisdiction 
of  such  matter  by  the  consent  or  agre^cnt 
of  the  parties  to  the  controversy,  or  either 
of  them.  And  this  might  in  some  instances 
be  true  If  the  court,  having  lawful  Jurisdic- 
tion of  the  subject-matter  of  the  controversy, 
has  failed,  for  some  reason,  perhain  some 
reason  arising  trcMn  a  mlsctmceptlon  of  the 
remedy  suitable  to  the  relief  sought,  acquired 
tlie  ri^t  to  put  Its  general  jurisdiction  In  mo- 
tion as  to  that  particular  controversy.  But, 
as  above  atated>  where  the  question  Is  as  to 
the  jurladletlom  of  the  tribunal  of  the  person 
of  a  party  to  a  controreray  of  the  subject- 
matter  of  wblcb  auuh  tribonal  has  Jurisdiction 
under  the  law,  the  role  above  discussed  has 
DO  appllcatloo.  If  a  defCTtent  in  a  civil  ac- 
tion amiears  therein  and  answers  or  demurs 
to  the  comi^lnt  withrat  having  been  regu- 
larly or  duly  snnuDoned,  he  thereupcm  sidK 
mlts  himself  to  the  Jurisdiction  of  the  court 
In  the  action,  and  the  court  thus  acquires 
Jurisdiction  of  his  person  as  efTeetQally  as 
thoQ^  he  had  been  s»ved  with  summms  In 
any  of  Oie  modes  prescribed  by  lav.  In  a 
criminal  caae^  the  court,  Immediate  upon 
tbe  flUng  of  a  comiAalnt,  if  the  charge  be  an 
ordinary  misdoneanor,  or  of  an  Indlctmoit 
OF  information,  if  the  diarge  be  an  indict- 
able (tffense,  acquires  Jtirisdictlon  of  the  pei^ 
son  of  the  accused  to  the  extent  that  It  la  au- 
thorized by  appropriate  process  to  compel  Mm 
to  appear  and  plead  to  the  charge  and  to  stand 
trial  Oiereon,  if  he  pleads  not  guilty.  The 
situation  as  to  a  prisoner  confined  In  a  state 
prison  is  even  different  from  that  with  re- 
gard to  criminal  cases  arising  In  the  courts; 
for,  under  the  law  giving  to  the  board  of  state 
prison  directors  Its  powers  as  such,  the  said 


board  has  at  all  times  for  all  the  purposes  of 
the  state  prisons  and  the'  government  thereof 
Jiurisdiction  of  the  persons  of  all  prisoners 
confined  therein.  But  If  It  be  said  that, 
since  In  a  particular  proceeding,  like  the  one 
here,  the  prisoner's  right  to  liberty  is  at  stalce, 
the  law  therefore  contoni];dates  that  some 
preliminary  special  step  be  taken  to  give  the 
board  Jurisdiction  of  the  person  of  the  pris- 
oner In  such  particular  proceeding,  the  an- 
swer Is  that,  losing  sight  for  the  moment  of 
the  pr<^)osltion  that  the  board  under  the  law 
giving  it  Its  powers  as  such  has  Jurisdiction 
of  and  over  the  persons  of  all  prisoners  con- 
fined in  our  state  prisons,  the  filing  of  a 
diarge  before  the  board  against  a  prisoner 
Ipso  facto  gives  the  board  Jurisdiction  of  his 
person  as  to  that  particular  proceeding  to  the 
extent  that  it  Is  authorized  to  compel  him  to 
appear  before  the  board  and  answer  to  the 
diarge  whether  he  desires  to  or  not.  But  a 
conclusive  reply  to  the  whole  contention  in 
this  case  Is  that  the  petitioner  submitted  his 
persmi  to  the  Jurisdiction  of  the  board  of  di- 
rectors when  he  entered  a  plea  of  guilty  of 
the  attease  of  which  he  was  accused  before 
that  body. 

There  is  nothing  said  in  the  case  of  In  re 
Knowlton,  136  Cal.  107,  68  Pac.  480,  or  the 
other  cases  dted  In  tbe  briefs  of  petitioner. 
In  cmfllct  with  tbe  views  herein  expressed. 
In  the  .Knowlton  Case  It  Is  merely  hdd,  as 
we  here  hold,  that  a  prisoner  inoceeded 
against  before  l^e  prison  directors  under  sec- 
tion 1588  ot  the  Penal*  Code  Is,  by  virtue  of 
the  requirement  of  said  section,  entitled  to 
such  notice  of  the  proceedings  or  the  charge 
against  him  as  will  afford  him  reasonable  or 
sufficient  Importunity  to  prepare  for  and  pre- 
set his  defense  and  that  the  alleged  offender 
shall  not  be  convicted  except  upon  a  regular 
hearing  of  the  charge  preferred  against  him. 

In  ccmcluding,  we  do  not  regard  it  amiss 
to  suggest  here  that  the  better  plan  to  adopt 
in  such  cases  is  to  file  written  charges  against 
the  prisoner  with  the  prison  board  and  there- 
upon serve  npon  the  alleged  offender  written 
notice  stating  generally  the  nature  of  the 
charge  preferred  agabist  him  and  that  tbe 
same  will  be  taken  up  for  hearing  at  sdme 
future  date,  naming  the  date,  and  giving  the 
prisoner  all  reasonable  necessary  time  within 
whlidi  to  prepare  himself  to  meet  the  charge. 

For  tbe  reasons  herein  given,  the  writ  here- 
in prayed  for  is  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  warda  of  the 
state  prison  at  Hepreaa. 

We  ccmcur:  EMJSON,  Presldlnff  Jodge 
pro  tern. ;  BURNETT,  J. 
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KVEBBVr  T.  8TANDABt>  AOO.  INS.  CO. 
(CiT.  3148.) 

(EMstrfet  Coart  of  Appeal,  FInt  tMBtriet,  DiTi> 
■Ion  2,  California.  Dec.  30.  191d.  Hearlnc 
Denied  b;  Saprems  Goort  Feb.  20,  19C0.) 

1.  FbauD  «=»S0— FBBBUlCPnoif  AOAXRCT 
FBAUD. 

The  presamptloQ  la  always  aEalmt  fraad, 
and  thU  presumption  approztmataa  in  atrenfth 
that  of  innoeenoe  of  crime. 

2.  Vbavj>  «»58(1)— Nxobbbtit  roB  aixkoa- 

TION  Alf  D  PBOOF  BT  BATI8FACTOBT  XTinenOB. 

One  who  teeka  relief  from  fraud  mast  allefa 
it,  and  prove  U  by  clear  and  satisfiictory  eri- 
dence,  and  a  m«re  napicimi  o<  fraud  ia  faunffl* 
dent, 

8.  Ibtsubahob  «s>28»— Nahes  ^b^O-Ohakob 

or  NAUZ  LAWFUL  WZTHOtTT  UtOAL  PBOCSID- 
INOS;  BKPEESBNTATION  THAT  APFLICAKT'B 
NAia  18  ONK  IN  FACT  AS8UUKD  IS  NOT  lOB- 
KEFREeENTATION. 

Where  Insured  had  been  known  as  El  for 
22  years  before  the  policy  was  written,  a  rep- 
resentation that  bis  name  was  E.  was  not  a  mis- 
representation, althoufh  his  name  bad  before 
diat  been  C.  since  a  man  may  lawfully  dtange 
his  name  withcmt  resort  to  legal  iwoceedings, 
and  by  general  usage  or  habit  acquire  another. 

4.  InSUBANCI  ^9666(8>— KTIDKNCB  8HOWIHO 
TBUTH  or  STATEMinT  AB  TO  ICASBIAQI. 

In  view  of  Code  Civ.  Proc.  U  1958,  1950. 
1961,  1963,  evidence  held  to  support  a  finding 
'ct  tenth  of  deeedenfa  Representation  that  a  cer- 
tain woman  waa  his  wife. 

5.  EVIDENCB  4=3590— TESTUIONT  or  IHTEB- 
EBTED  WITNESS  HAT  BE  0I6REQABDBD. 

The  court  or  Jury  may  disregard  the  testi- 
mony of  an  interested  vritness,  as  against  a  pre- 
snmptiHi,  if  the  latter  sadafies  tbem. 

6.  iNsnaARCE  ^»646(3)— Bubden  on  xnsnBEB 

TO  PROVE  DEFRNSE  THAT  PUZNTXFT  WAI  NOT 
J-AWrUL  WIFE  OF  INBUBED. 

Tbe  law  presames  that  deceased  insured  did 
not  commit  either  bigamy  or  perjury  when  he 
secured  the  license  to  many  plaintiff,  and 
that  be  did  not  commit  fraud  when  he  procured 
the  insurance  policy,  and  the  burden  was  on  the 
insurer  to  overcome  these  presumptions,  and 
establish  its  defenses  that  decedent  contracted 
a  bigamous  marriage,  so  that  plaintiff  was  not 
his  lawful  wife,  as  he  represented. 

7.  Ihscbancb  «s»286— Btidencx  or  uibbep- 
bebentation  and  bbkaoh  of  wabbantt  of 
occupatioh;   "zanjebo;"  "occupatio.-*.*' 

In  a  widow's  action  a^inst  insurer  for  tbe 
death  of  her  husband,  defended  on  the  ground 
at  misrepresentation  of  "occupation,"  which 
word  means  tbe  principal  business  in  which  one 
engages,  where  he  represented  that  he  was  su- 
perintendent of  a  water  company,  and  the  iu- 
Burer's  agent  added,  "supervising  duties  only," 
to  the  application,  evidence  that  he  was  a  "zan- 
jero,"  a  Spanish  word  meaoiug  a  water  boss  of 
an  inigating  concern,  and  that  he  occasionally 
used  a  shorel  to  malce  quick  repairs  while  act- 


ing as  txMB,  did  not  show  sudi  a  misrepreaea- 
tatioB  as  would  avoid  the  policy,  dnee  under 
the  evidence  he  might  have  changed  ocoQatiafta^ 
aa  allowed  to  do  by  the  poUcy;  and  Us  farther 
represenution  that  he  was  also  an  orange 
grower,  supervising  two  small  <H^ge  groves^ 
woidd  not  render  the  polii?  void,  becauae  he  oe- 
casionally  hoed  weeds,  oiUksd  tihe  ocnr,  and  at> 
tended  to  honey  bees. 

[Ed.  Note.— E\>r  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Soriea,  Occu- 
pation.] 

&  IHSUBAKCB  «a»6460t>— ATOIOANCB  OF  UTK 
POLICY  FOB  MIBBBPBBSniTAlXOll  OV  IirSDK- 
■D*8  IHOOICS. 

In  a  widow's  action  upon  insurance  policy 
for  the  death  of  her  huAand,  the  presnmptioa 
of  innocence  of  crime  and  fraud  cast  upon  in- 
■ver  tlie  bardw  of  provinf  its  aUegaticm 
insnied^  Eepresentation  as  to  inoMDa  van  un- 
true. . 

0.  iNStnUltGB  «»66S(3)— EVIDBVOE  HKLD  KOT 
TO  SnSIAXH  ALUDOATION  Or  INBDBED'B  MIB- 

bepbeskntahon  ab  to  teicpebatb  habits. 
In  a  widow'a  action  for  the  deaOi  <d  her 
liusband  sgalnst  his  insurer,  avidmce  AeM  not 
to  sustain  -defendaafa  oonteatian  that  inaared 
had  misrepresented  in  statinf  that  his  habits 
were  correct  and  temperate. 

10.  Inbubancb  «=s9666(4)— Pouct  hot  icak- 
ino  wabbantiea  haisbiax.  to  ubk  ab  mat- 
TES or  LAW. 

The  materiality  of  warranties  In  a  policj 
alleged  to  have  bettt  hreadied  waa  not  made 
material  to  the  risk  as  a  matter  of  law  by  a 
danse  in  the  policy.  "FnU  compliance  of  ttte  ist- 
sured  and  benefidary  with  all  provtsioBa  oC  tills 
policy  is  a  conditioa  precedent  to  recovery 
hereunder  and  any  failure  in  this  respect  shall 
forfeit  to  the  company  all  right  to  any  indem- 
nity;" such  clause  not  being  a  declaration  that 
"a  violatioa  ol  specified  iHwisioQS  thereof  shall 
BToid  it."  under  Civ.  Code,  H  2610,  2611,  aa 
to  violation  of  a  material  warranty  as  ground 
for  rescinding  a  policy,  and  providing  (^at  "a 
policy,  nuy  dedare  that  a  violation  of  speciSed 
provisioDB  thereof  shall  avoid  it,  othwwise  fhe 
breach  of  an  immaterial  provision  does  not  avdd 
tbe  policy,"  for  "compliance"  by  the  insured  and 
beneficiary  with  the  provisions  of  the  policy 
relates  to  th^igs  required  to  be  done  by  them 
after  tbe  poHcy  is  written. 

11.  InSUBANOB  «S»146@>— CoHBIBITOnOH  OF 
COHTBACT  AOAZHBT  INSDBBB. 

Any  uncertainty  or  amblgui^  ot  a  oontract 
of  insurance  is  to  be  interpreted  most  strong- 
ly against  insurer. 

12.  iHsaBANCB  •s>668(^— On  dbtbnbb  or  zn- 
bubbd'b  BBKAOH  or  wabbahtibb,  xaibbial- 

ITT  rOB  THB  JUBT. 

In  view  oi  Civ.  Oode.  |  2S83,  and  aecti«L 
2812  as  limited  by  section  2610.  where  tbe  In- 
surer foils  to  exercise  the  right  to  rescind  and 
sets  Dp  breach  of  warranty  as  a .  defense  to 
payment,  if  the  evidence  of  insured's  fraud  is 
not  clear  and  uncontradicted,  so  that  the  mate* 
riality  of  the  warranties  is  a  matter  of  law, 
the  question  of  such  materiality  is  properly  UA 
to  tbe  jury. 


>ror  ethir  oasss  see  sums  topic  and  KET-NUMBBR  in  all  Ker-Numberea  Blgasti  and  Indexes 
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18.  BmnNcx  4»4T1(2>— Aqbht's  opirion 

AS  TO  WHICTJUR  HE  WOULD  HA,TK  WKl'lTKN 
FOI.tCT.  HAD  HE  KNOWN  FACTS  ALLEQED  TO 
COITSTIXnTE  FAUnxT  OF  WAXRAHTZES.  FBOP- 
BBLT  BEJECTED. 

In  a  widow's  action  against  an  insurer  for 
the  death  of  ber  hnsband,  the  trial  coart  prop- 
eTly  rejected  the  testimoiiy  d  the  asent  am  to 
whether  be  wonld  bare  written  tiie  InBarancei 
if  he  bed  known  some  of  the  facts  alleged  to 
constitute  the  falsity  of  the  insured's  warran- 
tiea.  since  such  tcstimoDy  was  mere^  the  in- 
divldnal  opinion  of  defendants  employ^. 

Api>eal  from  Snperlor  Court,  San  Bernar- 
dino County;  H.  T.  Dewhlrst,  Judge. 

Action  by  Elizabeth  A  Everett  against  the 
Standard  Accident  Ingarance  Company. 
Judgment  fw  iilaiiitlff,  and  defendant  ap- 
peals. Afitrmed. 

Stephens  &  St^hens  and  Chandler  P. 
Ward,  all  of  I«os  Angeles,  for  appellant. 

Dal^  &  Byrne  and  Fted  A  Wllscm,  all  (UC 
San  Bernardino,  tor  respondent. 

NOURSE,  J.  aUs  Is  an  appeal  from  a 
Jndgment  In  favor  plaintiff  for  the  full 
principal  sum  of  an  accident  Insurance  pol- 
icy providing  for  the  paym^t  of  97.S0O  to 
plaintiff  as  the  wife  of  Francis  J.  Evraett, 
who  was  killed  while  riding  a  moton^Qe  In 
the  city  of  Badlands  as  the  result  of  a  colll- 
sLon  with  an  automobile.  The  policy  of  lu- 
snrance  was  executed  in  due  form,  and  the 
premium  inld,  and  proof  of  1^  death  from 
BOddoital  causes  was  properly  made. 

Tbe  company  defended  upon  the  ground 
ttiat  decedent  had  been  guilty  ci  fraudulent 
misrepresentations  and  conoealomit,  whldi 
resulted  In  teeadies  ct  warrantleB  which 
wwe  cmtalned  in  the  application  for  the 
policy.  The  misropresoitatlons  asserted  by 
the  company  were:  (1)  'Xhat  the  Insorsd's 
name  was  James  V.  Gowi%  Instead  of  Ij'rancls 
J.  Everett;  (2)  that  Elisabeth  A  Everett  was 
his  wlfi^  whereas  Oie  wife  of  the  insured  was 
Jennie  B.  Cowle;  {8)  that  the  insured  was  the 
snperlntraident  of  a  water  ctMapany,  with  an- 
pervlslng  duties  only,  and  an  orange  grower, 
with  supervising  duties  only,  whereas  be  was 
a  worlElng  zanjero  for  a  water  cconpany,  and 
a  working  farmer,  and  was  accustnned  to 
perform  manual  labor  In  each  occupation; 
(4)  that  his  income  exceeded  $25  a  week, 
whereas  It  was  less  than  that  amount;  (5) 
that  his  habits  were  correct  and  temperate, 
whereas  he  was  IlTlng  at  the  time  in  an  adul- 
terous relation  with  a  woman  not  his  wife. 
The  concealment  asserted  related  to  the  fall- 
ure  of  the  Insured  to  disclose  to  the  company 
the  fact  that  he  had  deserted  his  wife,  Jen- 
nie B.  Cowle,  and  Uve  children,  in  an  Eastern 
state,  and  had  come  to  California,  taken  an 
assumed  name,  aud  contracted  a  bigamous 
marriage  with  plaintiff. 

On  each  one  of  the  defenses  urged  by  the 


defendant  there  was  a  substantial  conflict  In 
the  evidence,  which  the  Jury  resolved  In  favor 
of  the  plaintiff  and  against  the  d^endant 
On  this  appeal  the  company  urges  that  the 
evidence  fully  supports  its  theory  of  the  case 
and  does  not  support  the  verdict  In  fftvor  of 
the  plaintiff.  It  Is  also  urged,  apparently 
with  some  seriousness,  that  any  verdict 
against  an  Insurance  company  should  on  ap- 
peal be  treated  as  prima  facte  erroneous, 
and  that  this  court  should  take  the  entire 
matter  from  the  Jury,  and  direct  a  Judgment 
in  favor  of  the  company,  nprai  the  record 
herein  presented.  Oitidsms  of  certain  In- 
structions given  to  the  Jury  and  mllngs  upon 
the  admissloD  of  evidence  are  also  made,  and 
these  wlU  be  considered  in  their  proper  order. 

The  defenses  above  noted  as  1,  2,  and  6,  to- 
gether with  the  matter  of  concealmoit,  are 
based  upon  the  f (blowing  testimony  offered 
by  the  defendant:  That  one  James  F.  Oowle 
was  married  In  an  Eastern  state  la  1S77  to 
(me  Jennie  Bur^  and  that  these  two  lived 
together  as  husband  and  wife  until  June, 
1890^  whrai  Cowle  deserted  his  vrife  and  five 
children.  Mrs.  Cowle  never  heard  from  her 
husband  directly  thereafter  until  abont  six 
months  after  the  desertion,  when  she  recc- 
ed through  the  mall  In  a  roundabout  way  a 
letter  In  his  own  handwriting,  r^rettlng  his 
action  and  offering  to  return,  if  die  was  will- 
ing to  have  him  do  so.  Nothing  further  was 
heard  ttom  him  until  189B,  when,  accMdlng 
to  one  ct  defendant's  witnesses,  he  an>eared 
in  San  Bemardlno  county  under  the  name  ct 
Frands  J.  Everett  Witnesses  were  produced 
on  behalf  of  the  defendant  who  testifled  that 
In  their  oi>iQlon  Cowle  and  Blverett  were  the 
same  person,  and  one  witness  was  produced 
on  behalf  ot  the  plaintiff  who  testifled  that 
he  knew  Cowle  well  In  the  East,  that  be  wa^ 
also  acQuatoted  with  the  man  named  Everett 
In  San  B^nardino  county,  and  that  be  did 
not  recognise  them  as  t>ehig  the  same.  In 
April,  1899,  Everett  and  the  plaintiff  in  thU 
action  were  licensed  to  marry  and  a  marriage 
ceremooy  was  regularly  performed.  There- 
after and  contlnnoosly  until  the  death  of  de- 
cedent  they  lived  together  In  San  Bernardino 
county  as  husband  and  wife.  Proof  was  offer- 
ed on  the  part  of  the  defendant  that  the  de- 
ceased never  obtained  any  divorce  from  Jen- 
nie B.  Cowie  in  San  Bernardino  county,  and 
that  Jennie  B.  Cowie  never  obtained  a  di- 
vorce from  lier  husband,  or  received  any  sum- 
mons or  other  papers  in  relation  to  an  action 
for  divorce  on  the  part  of  the  husband. 
Plaintiff  relied  upon  the  presumption  of  the 
legality  of  her  marriage  with  the  decedent 
in  1895  and  their  continuous  cohabitatt<»  for 
a  period  of  20  years  thereafter  as  husband 
and  wife,  failure  of  proof  that  a  divorce  may 
have  been  obtained  during  the  period  unac- 
counted for  by  defendant,  aud  the  failure  of 
proof  as  to  the  Identity  of  the  partis 

The  facts  relied  upon  by  defendant  in  sup- 
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port  of  its  defense  noted  as  No.  8  relating  to 
aaaerted  oUsrepreeentatlODS  as  to  tlie  occn- 
pations  of  the  decedent,  are  that  though  the 
decedent  represeoted  Mmwif  to  be  the  super- 
intendent of  the  West  Bedlands  Oompany,  a 
mutnal  IrrtgatlcHi  company,  he  was,  In  fact, 
tiie  zanjero^for  soch  c<Knpany,  and  was 
known  as  sncb  throughout  the  district  In 
which  he  was  employed.  It  is  also  claimed 
that  the  decedent  misrepresented  his  occnpa- 
tioa  as  an  orai^  grower,  with  superrlslng 
dnties  only,  because  he  performed  Bome  man- 
ual labor  in  and  about  his  h<Hne  and  assisted 
with  the  care  of  the  orange  grove.  The  erl- 
deooe  upMi  both  of  these  p<4nts  was  conflict- 
ing. The  records  of  the  company  show  that 
decedent  was  employed  as  Its  saperlntendait 
^e  company  was  a  small  cwceni,  supplying 
an  average  ol  110  Inches  of  water  per  day 
for  distribution  among  its  Btockholders  dur- 
ing the  irrigating  season.  The  deceased  had 
no  duties  to  perform  regarding  the  acquit' 
tlon  of  the  supply  of  water,  other  than  to 
direct  the  engineer  when  to  be^ln  pnmplng. 
His  chief  duties  were  to  look  after  the  lines 
of  distribution  and  measure  the  water  out  to 
the  stockholders.  He  had  full  power  to  em- 
ploy all  necessary  labor.  He  would  go  at  9 
o'dock  a.  m.  each  day  to  measure  the  water 
to  be  ddivered  to  the  company  on  that  day. 
He  would  then  make  his  rounds  of  the  dis- 
tributing system,  being  employed  In  tbis  ca- 
pacity until  about  12  o'clock  noon.  Frequently 
this  completed  his  work  for  the  day  with  the 
company,  but  on  many  occasions  be  went  over 
the  system  again,  commencing  about  2  o'clock 
p.  m.,  and  finishing  at  abont  4  o'clock  p.  m. 
On  many  occasions  be  was  seen  to  use  a* 
^ovel  and  a  hoe  in  making  minor  r^lrs  to 
the  pipe  Un^  and  even  carried  In  his  Ford 
machine  with  which  he  made  the  rounds  a 
small  sum^ly  of  o^ent  with  which  he  re- 
paired leaks  in  the  pipes.  On  one  occasion 
he  was  seen  to  use  a  wheelbarrow  in  remov- 
ing dirt  from  a  driveway,  and  on  othw  occa- 
sions be  was  seen  to  use  a  wire  In  cleaning 
roots  from  some  of  the  pipes.  Generally  the 
evidence  In  this  connection  was  that  the  de- 
cedent was  known  both  as  superintendent  and 
as  zanjero,  but  that  his  chief  duties  were  to 
look  after  the  distribution  and  measuring  of 
the  water,  to  make  out  the  water  achedulek 
and  to  ivportion  the  water  to  the  dlSer^t 
growers.  The  repairs  wlilcfa  he  made  were 
all  voluntary,  he  having  the  [>ower  to  employ 
BQch  labw  for  that  purpose  as  he  desired, 
and  the  repairs  which  he  did  make  were  oc- 
casional or  "10-mlnute  Jobs." 

The  facts  relating  to  the  occupation  of  de- 
oedrat  as  an  orange  grower  are  that  he  and 
the  plaintiff  owned  two  orange  groves,  one 
not  quite  4  and  the  other  acres.  He  hired 
the  heavy  manual  labor  and  snpenrised  the 
manner  In  which  it  was  performed.  He  did 
some  manual  latwr  In  and  about  the  groves 
and  around  his  home  plac^  consisting  of  cut- 
ting out  some  hrnab  or  deadwood,  hoeing 


weeds  abont  Qw  house  and  the  lawn*  and 
small  Jobs  In  tha  oranga  groves.  For  in- 
stancy It  waa  shown  that  aa  one  occasion  he 
helped  (^Iterate  the  machine  that  carried 
around  the  fertUIser,  and  did  aome  "light 
pruning,"  and  showed  bis  employ^  how  to  use 
the  ^ow  on  one  occaeloiL  In  addition  to 
thla,  when  ttms  and  indlnatlon  permitted, 
he  assisted  Us  wlCe  in  fseding  the  cblckens,  | 
mUUng  the  oow,  and  caring  tar  the  hooey  | 
bees.  AH  of  the  evidence  of  the  defendant  in 
connectlMi  with  Oieee  acts  done  hy  deced«)t  I 
la  eztronely  Indeflnlte  as  to  tim^  and  falls 
riiort  of  proving  a  ddibwate  nilsrepre- 
sentatbrn  or  concealment  on  the  part  of  d^ 
cedent  oo  March  2,  IBlS,  the  date  when  the 
application  tot  the  poller  was  executed.  On 
the  otlwr  band,  0ie  testlnKmy  on  btfialf  <a 
plaintiff  clearly  indicates  that  thia  manual 
labor  of  which  d^^dant  complalna  was  per- 
formed by  the  decedmt  prior  to  the  date  of 
bis  employment  with  the  wat«:  annpany  in 
January,  1916,  and  that  the  work  performed 
by  him  in  and  at>out  the  home  and  the  orange 
grove  during  the  period  of  his  onployment 
with  the  water  company  was  4»t  a  su[>ervis- 
Ing  diaracter,  as  represented  by  him  at  the 
time  of  hlB  application. 

The  evidence  In  sumwrt  (tf  the  defense 
noted,  above  as  No.  4.  relating  to  the  Income 
of  decedent.  Is  that  as  superintendent  of  the 
water  cony>any  he  received  a  salary  of  965 
a  month,  and  that  consequently  he  misrepre- 
sented the  facts  as  to  his  income  to  the  agent, 
when  be  accepted  the  applicatloa  nn«*a<niwg 
the  statement: 

"Hy  income  per  week  eaxeeds  the  groas 
amoaat  ot  we^ly  Indenmity  under  all  p(^iciaB 
carried  by  me," 

In  reepimse  to  ttiis  defense,  ^aintiff  of- 
tereA  testimony  that  decedoifs  income,  to- 
gethee  with  liis  salary  from  the  water  com- 
pany, exceeded  the  sum  of  $26  a  weft,  the 
weekly  Indemnity  provided  in  the  policy  In 
suit 

[1 , 2]  The  spe<dal  defenses  raised  hy  ai^td- 
lant  were  all  based  upon  the  alleged  fraud  of 
decedent  The  presumptlfm  is  always  against 
fraud.  This  presumptlfm  aromlmatos  in 
strengOi  that  of  innocence  of  crlm&  Truett 
V.  Onderdonk.  120  ChL  081,  B88,  SS  Fac.  26. 
One  who  seeks  relief  from  frand  must  allege 
It,  and  prove  It  by  clear  and  satisfactory  evi- 
dence; A  mere  suspician  of  friind  is  not  suffi- 
cient Here  the  evidence  was  conflicting  in 
eve^  particular.  Consideratioa  will  be  given 
each  of  these  special  defenses  In  the  order 
presented  by  appdlant 

[3]  1.  That  decedent  represented  and  war^ 
ranted  that  his  name  was  Ftancis  J.  Kverett, 
whereas  in  truth  his  name  was  James  V, 
Gowle.  The  uncontradicted  evidence  was 
that  tot  a  p«lod  of  22  years  before  the  policy 
was  written  decedent  had  tieen  known  as 
Stands  J.  Everett,  during  which  time  he 
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lived  contlnnonaly  In  the  -coonty  of  San 
Bernardino.  Erldeoce  was  offered  t^iding  to 
Identify  him  with  caxe  James  F.  Oowle,  who 
deserted  his  wife  and  cdilldrra  in  Minnesota 
eome  25  years  previously.  The  Jury  might 
well  have  believed  this  evidence,  but  still 
could  not  have  found  that  there  was  either  a 
misrepresentation  or  breach  of  warranty  in 
this  particular.  A,  man  may  lawfully  change 
bis  name  without  resort  to  legal  proceedings, 
and  by  general  usage  or  habit  aoiidre  another 
namfe 

'^ni6  name  is  not  the  peraan,  but  only  a 
means  of  designating  the  person  intended ;  and 
where  one  assumes  and  comes  to  be  known  by 
another  came  than  that  which  he  properly 
bears,  that  name  may  be  effectually  employed 
for  titte  purpose  d  desigiuitlQg  him."  £mery  v. 
Kipp.  IM  CaL  88,  87,  97  Pae.  17,  19  a8  B. 
A.  [N.  S.]  983,  129  Am.  St.  Bep.  141.  18  Ann. 
Cas.  79%). 

[4]  2.  That  Bllzabeth  A.  Bverett  was  his 
wife.  Even  if  this  be  treated  as  a  mirranty, 
there  is  suUlfdent  evldoice  to  support  a  flnd- 
ing  that  It  was  tme.  Appellant  relies  upon 
the  showkig  tiiat  one  James  F.  Oowle  was 
married  ta  Jennie  Burt  In  Wisconsin ;  that 
they  lived  together  in  Minnesota  until  1890, 
when  Cowle  deserted  his  wife  and  children; 
that  his  wife  had  not  heard  trom  him  since 
hla  desertion,  except  by  way  of  a  letter  writ- 
tea  In  July  oC  that  year;  that  the  wife  had 
not  secured  a  divorce,  and  had  no  kniowledge 
whether  a  divorce  had  been  trtitained  by  her 
husband;  tiiat  the  person  who  it  was  ^im- 
ed  was  in  &ct  Gowie  had  lived  in  San  Ber- 
nardino county  since  1883,  and  had  not  pro- 
cured a  divorce  in  that  county.  Besptmdent 
relies  upon  the  presumption  tbat  £verett  did 
not  commit  a  crime  wh«i  he  ccmtracted  the 
marriage  with  reqiondait  in  1895,  the  pre- 
snmptlon  that  sndi  marriage  was  valid,  and 
the  failure  of  ideotLflcatiw  of  the  decedent 
with  Cowle.  Unless  these  {wesumptlma  were 
controverted  by  other  evidence,  the  Jury  was 
bound  to  find  according  to  the  presumption. 
Section  1961,  CJode  Civ.  Proc.  If  controvert- 
ed by  other  evld^ce,  the  preaumptltm  itself 
Is  to  be  treated  as  evidence  contllctlng  with 
the  other  evidence  offered.  Otherwise  there 
would  be  no  need  of  using  the  word  "other" 
in  the  Code  section  cited.  Thus  the  presump- 
tion of  luQOceuce  of  crime  will  support  a 
verdict  of  acquittal  in  a  criminal  case,  though 
no  evidence  la  offered  to  controvert  the  case 
of  the  prosecution.  The  rule  differs  as  to  an 
Inference  which  can  be  drawn  only  from  facts 
proved.  Where  evidence  is  offered  contro- 
verting the  inference  which  might  ordinarily 
be  drawn  under  the  circumstances,  the  Jury 
is  bound  to  find  according  to  the  controvert- 
ing evidence.  The  distinction  Is  found  In  the 
Code.  Section  1958,  Code  of  OlvU  Procedure, 
defines  an  inference  as  "a  deducticm  which  the 
reason  of  the  Jury  mab^es  from  the  facts 
l»rovedt  without  an  express  direction  of  law 


to  that  ^ect"  Section  1958  defiiuff  a  pre- 
sumption as  "a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular 

facts." 

Appellant  cites  Maupln  v.  Solomon,  183 
Pac.  198,  to  the  effect  that  controverting  evi- 
dence does  not  create  a  conflict  with  a  pre- 
sumption BO  that  a  finding  of  the  Jury  In  ac- 
cordance with  the  presumption  may  be  sus- 
tained. But  the  Supreme  Court,  in  denying 
a  rehearing  in  that  case,  expressly  rejected 
that  rule,  and  said  that  they  understood  the 
opinion  to  relate  to  an  infer^ce,  and  not  to 
a  presumption.  Other  cases  cited  by  appel- 
lant fall  to  distinguish  between  presumptions 
and  inferences.  In  any  event,  the  extent  of 
the  rule  announced  in  these  cases  Is  tliat, 
where  clear  and  convincing  proof  is  offered 
controverting  all  the  facts  upon  which  the  ' 
presumption  is  based,  the  presumption  Is 
thereby  overcome  and  dispelled  and  no  con- 
fiict  In  the  evidence  arises.  Here  there  Is  a 
lapse  of  nearly  3  years  during  whl(di  Cowle 
may  l^ve  obtained  a  divorce,  and  the  fact 
that  Mrs.  Cowle  moved  to  another  state  Im- 
mediately after  the  desertion,  and  moved  fre- 
quently from  place  to  place  thereafter,  might 
account  for  the  fact  that  she  obtained  no 
summons  In  su(^  an  action. 

[Gl  Furthermore,  the  Jurors  were  net 
bound  to  believe  the  testimony  of  the  wit-, 
uess  purporting  to  be  Mrs.  Cowl^  whose  dep- 
osition was  taken  in'Mendodno  county ;  she 
not  having  been  otherwise  IdHitUed  as  such. 
The  court  or  Jury  may  disregard  the  testi- 
mony of  an  Interested  witness,  as  against  a 
presumption.  If  the  latter  satlsUes  them. 
Adams  V.  Hopkins,  lU  Oah  19,  77  Pac  712. 
This  witness  was  shown  to  have  consulted 
counsel  with  a  view  to  recovering  on  the 
policy,  it  she  could  show  that  she  ma  the 
legal  wife  of  the  decedent  Then,  again,  the 
Jurors  were  not  bound  to  believe  the  testi- 
mony of  other  witnesBes  attempting  to  iden- 
tify Cowle  with  decedent  The  idiotograph 
of  Oowle,  taken  before  the  desertion  in  Mln- 
nesota*  was  Identified  h7  the  witness  Mrs.. 
Cowle;  but  no  attunpt  was  made  to  show 
any  likeness  between  the  photogra^  and  the 
decedent 

[8]  Tbia  bcandi  of  tHe  case  is  contnOled  bf 
the  decision  of  the  Supreme  Court  In  Hunter 
V.  Hunter,  111  CaL  261,  267,  43  Pac.  766,  767 
(31  L.  B.  A.  411,  62  Am.  St  Bep.  180),  where 
the  court  say : 

"It  is  presumed  that  a  person  is  innoceDt  of 
crime  or  wrong.  Code  Civ.  Proc  %  1963.  There 
is  also  a  presumption,  and  a  very  strong  one, 
in  favor  of  the  legality  of  a  marriage  regularty 
Bolemnized.  Kather  than  hold  a  second  mar^ 
riage  invalid,  and  that  the  parties  have  commit- 
ted a  crime  or  been  guilty  of  immorality,  the 
courts  have  often  indulged  In  the  presnmptiw 
of  death  in  less  than  seven  years,  or,  where  the 
absent  party  waa  shown  to  be  alive,  have  al- 
lowed a  presumption  that  the  absent  party  hoM 
procured  a  divorc&  A  more  correct  statement, 
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parlups,  voald  be  tbat  Hu  haidm  !•  cMt  upon 
tile  port;  aaserting  guilt  or  Innnorallty  to  prove 
tile  negatlTB— that  the  fint  marriage  had  not 
ended  before  the  second  nuiTriage.** 

To  the  same  effect  are  Estate  of  Baldwin. 
162  Cal.  471,  488,  123  Pac.  2^;  WUoox  T. 
WUcox,  171  CaL  770,  774,-155  Pac.  96;  In  re 
Pnsey,  173  Oal.  141,  159  Pac.  433;  Sstate  of 
Hughson,  173  Cal.  448.  4S3. 160  Pac  648. 

l^ie  evidence  offered  by  appellant  on  this 
brancb  of  the  case  wonid  not  sustain  a  con- 
Tlctlon  of  bigamy,  If  decedent  had  been  tried 
for  that  offense.  'The  law  presumes  that  he 
did  not  commit  Mgamy,  that  he  did  not  com- 
mit perjury  when  he  secured  the  license  to 
marry  respQndrat,  and  that  he  did  not  com- 
mit fraud  when  he  procored  the  policy  of  In- 
surance. Xbe  bnrdnt  was  on  apxrallant  to 
overcome  these  presomptloaB,  and  ttils  It 
failed  to  do. 

[7]  8.  The  Qiird  defense  upon  vftsUSi  axga- 
ment  is  iffesmted  on  this  appeal  relates  to 
the  occupation  of  deced«it  In  this,  as  in 
all  the  other  special  defenses,  anpelflnt  put 
sqnarely  In  Issue  the  materiality  of  the  repre- 
sentations, allying  **that  the  fiict  that  the 
duties  of  the  said  decedent  were  not  super- 
Tising  dntles  only  was  material  to  and  affect- 
ed the  hazard  under  the  risk  assumed  by  the 
tmns  of  said  policy."  To  establish  this  de- 
fense It  was  necessany  to  prore  the  material- 
ity of  the  xeiq)resentati<n)s,  as  w^  as  tiielr 
fkOsity,  unless  they  could  be  deoned  material 
as  a  matter  of  law. 

nie  fiicts  presented  to  ttie'Jury  were  tiiat 
upon  tile  bo<^  of  the  water  company  he  was 
designated  superintendent.  Appellant  asserts 
tiiat  among  the  farmers  he  was  known  as 
sanjero.  The  difference  betweoi  the  use  of 
tiie  two  titles  dep«ids  mainly  upon  the  com- 
munity In  whl<4)  the  party  Is  employed.  Zan- 
Jero  Is  a  Spanish  word,  commonly  used  to 
designate  a  water  boss  of  an  Irrigating  con- 
cern. The  Standard  Dictionary  gives  this 
definition : 

"A  person  employed  to  distribute  the  water  of 
en  irrigating  canal  in  due  proportion  among 
those  entitled  to  use  It." 

If  during  the  course  of  his  employment  he 
should  take  a  diovel  or  a  hoe,  wmake  minor 
repairs  in  and  about  the  system,  he  would  suf- 
fer no  Injury  to  his  r^utatlon,  whether  he  be 
known  as  a  siqierintendent  or  a  zanjero.  He 
was  asked  to  state  what  his  dudes  were.  He 
answered,  "Superintendent,  water  company." 
The  agent  of  the  company  added,  "Supervis- 
ing duties  only."  The  testimony  of  the  presi- 
dent and  directors  of  the  company  shows  the 
truth  of  this  statement.  There  Is  no  conflict 
In  the  evidence  upon  this  point  Appellant  c^- 
fered  a  mass  oC  testimony  to  show  that  at 
certain  times  after  the  policy  was  written  ap- 
pellant was  seen  making  some  "10-mlnute  re- 
pairs," or  using  a  shovel  or  a  hoe  to  find  a 
leak  in  the  pipes.  The  most  that  this  testi- 


mony conld  prow  would  be  that  fliere  bad 
been  a  change  of  occupations  after  the  policy 
was  written,  a  matter  not  in  issue,  because 
the  pc^cy  did  not  prohibit  a  diange  of  occu- 
pations, but  expressly  permitted  it  lliere 
was  no  evidence  tending  to  show  that  prior 
to  or  at  the  time  the  p<^cy  was  written  the 
decedent  bad  engaged  in  any  o<  these  miuw 
repairs. 

The  word  "occupation"  means  the  prlnd- 
pal  business  In  which  a  man  engages.  His 
duty  is  that  which  he  Is  bound  to  do.  The 
evidence  here  was  that  the  duties  of  the  in-  . 
sured  were  to  superintend  the  work  and  to 
employ  necessary  labor  to  keep  up  the  system. 
It  was  also  shown  that  any  minor  repairs 
made  by  him  were  made  voluntarily,  because 
th^  were  not  of  stUUclent  imfmrtance  to 
justify  the  employmMit  of  a  laborer.  Here 
again  appellant,  by  Its  answer,  put  In  Issue 
the  materiality  of  this  representatlw  and 
warranty,  and  on  the  trial  shoved  that  the 
only  other  classification  under  which  the  In- 
sured could  have  been  enrolled  was  that  of 
"pipe  line  laborer."  What  a  misrepresenta- 
tion it  would  have  been  If  the  Insured  had 
given  his  occupation  as  that  of  a  ptpe  line 
laborer. 

The  evidence  relating  to  the  insured's  occn- 
patiou  as  an  orange  grower  was  of  like  char- 
acter." It  was  to  the  effect  that  he  super- 
vised the  care  of  two  small  orange  groves, 
employed  all  of  the  heavy  labor,  but  occa- 
sionally hoed  weeds  around  his  traat  yard, 
milked  one  cow,  and  brought  in  the  hooey 
from  the  honey  bees.  The  evidence  as  to 
these  acts,  however,  was  not  definite  as  to 
time;  the  greater  part  of  It  rtiatlng  to  acts 
which  vren  dcme  by  the  decedent  prior  to  his 
employment  as  superintendent  of  the  water 
company,  in  January,  U15,  3  months  prior  to 
the  date  of  the  policy.  E'rom  this  the  Jury 
could  properly  infer  that  np<m  his  employ- 
ment as  superintendent  of  the  water  com- 
pany his  labor  about  the  orange  groves 
ceased.  The  evidence  offered  by  appellant 
on  the  matter  of  occupatiMis  by  decedent  Is 
Insufficient  to  show  either  mlsr^resentatlon 
or  a  breach  of  warranty  In  connection  with 
either  occupation. 

[t]  4.  If  it  be  conceded  that  the  acceptonce 
by  decedent  without  objection  of  the  printed 
matter  in  the  application  above  quoted  con- 
stitutes a  warranty  on  his  part  that  his 
weekly  income  was  in  excess  of  (25,  there 
was  a  substantial  conflict  in  the  evidence  as 
to  the  actual  income  of  the  decedent  from 
his  two  occupations,  given  as  water  superin- 
teud«it  and  oruige  grower,  which  the  Jury 
resolved  in  favor  of  plaintiff  and  against  the 
defendant.  But  it  may  well  be  said  that  tbe 
printed  matter  referred  to  in  the  ai^^llcatlon 
was  not  a  warranty  on  the  part  of  the  appli- 
cant that  his  income  exceeded  f25  a  week. 
He  did  warrant  that  his  Income  exceeded  tbe 
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groea  unoaut  at  weekly  Indemnity  under  all 
policies  carried  by  him.  Tlie  policy  npoo 
-whldj  this  mlt  rests  had  not  then  been  is- 
sued. If  the  company  intended  this  state- 
ment to  be  a  warranty  that  the  weekly  In- 
come exceeded  that  provided  fur  In  the  pol- 
icy which  might  thereafter  be  Issued  by  It, 
it  was  guilty  of  a  oancealment  equal  only  to 
that  charged  against  the  applicant  in  the 
particulars  hereinbefore  noted. 

The  ag^t  of  the  company  who  wrote  the 
Insurance,  called  by  appellant,  testified  that 
be  questioned  tKe  Insured  fully  as  to  his  oc- 
cupations and  income  before  the  policy  was 
written.  Two  occupations  were  given — su- 
perintendent of  water  company  and  orange 
groww.  The  income  of  an  orange  grower  de- 
pends upon  many  conditions  beyond  his  con- 
trol. The  policy  was  written  for  the  year 
commencing  March  2,  1915.  The  Inquiry 
as  to  Income  related  to  the  probable  return 
of  that  period.  The  statements  of  the  ap- 
plicant relating  thereto  were  more  mat- 
ters of  opinion  than  statements  of  facts.  If 
they  shoold  be  treated  as  warranties  that 
the  income  exceeded  $25  a  week,  they  could 
be  based  only  on  an  estimate  that  sDcdi  would 
be  the  Income  for  the  «isuing  year  under 
ordinary  conditions.  The  fact  that  a  frost 
had  Injured  the  orange  crop  in  1913  does  not 
Justly  a  condnsion  tiiat  such  would  be  the 
result  in  1015. 

The  presumptton  of  Innocence  of  crime  and 
of  fraud  cast  upon  appellant  the  burden  of 
proof.  It  voluntarily  put  In  evidence  the 
statements  of  decedent  as  to  his  income  9Q<t 
attempted  to  controvert  this  merely  by  the 
showing  that  his  salary  with  the  water  com- 
pany was  ¥05  a  month.  Upon  this  point  It 
presented  tiie  Issue  in  its  answw  mer^y  by 
the  altegatlon  that  the  income  6f  decedent 
did  not  "exceed  .¥65  a  month."  This  It  failed 
to  prOTfe  It  alleged  that  the  warranty  was 
material  to  the  risk  covered,  yet  from  its 
own  manual,  whidb,  It  put  IS  evidence,  it  ap- 
pears that  the  company  fixed  the  indemnity 
arbitrarily  according  to  occupation,  and  with- 
out regard  to  weekly  Incomfe. 

[S]  5.  That  his  habits  were  correct  and 
temperate,  whereas  he  was  living  In  an  adul- 
terous relation  with  a  woman  not  his  wife. 
The  only  poeltlre  evidence  on  this  brandi  of 
the  case  was  that  decedent  had  lived  "a 
respectable,  honorable  life  here,  and  was  re- 
spected by  all  his  neighbors."  Against,  this 
evidence  was  the  suspicion  that  decedent  was 
In  fact  Oowle,  who  had  deserted  his  wife, 
and  that  decedent  was  Illegally  cohabiting 
with  respondent.  In  view  of  tlie  evidence 
heretofore  discussed,  and  the  presmnption 
covering  the  legality  of  the  marriage  with 
respondent,  the  evidence  fails  short  of  prov- 
ing the  alleged  falsity  of  this  warranty.  The 
concealment  relied  upon  by  appellant  related 
to  the  failure  ot  deced^t  to  disclose  the  facts 
of  the  desortioa  and  ttie  contraction  of  a 


bigamous  marriage,  failure  of  proof  of  whklk 

has  already  been  noted. 

[10,11]  The  obifectfons  relating  to  the  In- 
structions given  to  the  Jury  may  be  generally 
stated  as  involving  the  single  point  whether 
a  qnestion  of  the  materiality  of  the  warran- 
ties  should  have  been  submitted  to  the  Jury. 
Section  2611  of  the  Civil  Code  provides: 

"A  policy  may  decl&re  that  a  violation  of 
■pecified  provisions  thereof  shall  avoid  it,  oth- 
erwise the  breach  .of  an  immatertal  provbloii 
does  not  avoid  the  policy." 

Section  2610  of  the  same  Oode  provides: 

"The  violation  of  a  material  warranty,  or  oth- 
er material  provisUn  of  a  policy,  on  the  part 
of  either  party  tiweto,  entitlea  the  other  to 

rescind." 

In  Victoria  Steamship  Ca  t.  Western  As* 
suronce  Co.,  167  Cel.  3^  867,  139  Pac  807, 
811,  It  was  said : 

"Uader  these  provisioDS,  no  right  to  avoid 
or  rescind  a  subsisting  policy  occurs  from  the 
violation  of  any  provision  thereof,  wfaettier  tech- 
nically a  warranty  or  not,  unless  such  provision 
is  material,  except  in  cases  where  the  policy 
itself  declares  that  soch  breach  shall  avoid  it. 
This  policy  makes  no  sach  declaratioD.  We 
cannot  agree  with  the  defendant's  counsel  in 
their  contention  that  the  principles  stated  in 
sections  2G08  and  2610  are  applicable  only  to 
implied  warranties  and  that  the  principle  of 
the  oommoa  law  that  a  viobtiMi  of  an  expKss 
wairant7  avoids  the  jtollcy,  although  the  waz^ 
ranty  be  inunatatial,  appllfli  to  and  contmla 
this  easfc" 

The  language  of  the  policy  relied  on  by  ap- 
pellant as  meeting  the  terms  of  section  2811 
is: 

"Fall  compliance  of  the  insured  and  benefi- 
ci8)7  with  all  provisions  of  this  policy  is  a  con- 
dition precedent  to  recovery  hereunder,  and  any 
failure  in  this  respect  shall  forfeit  to  the  com- 
pany all  right  to  any  indemnity." 

"Compliance"  by  the  insured  and  the  beu- 
efidary  with  the  provisions  of  the  policy  re- 
lates to  those  things  which  are  required  to 
be  done  by  ^ther  the  Insured  or  the  bene- 
ficiary after  the  policy  Is  written.  Any  un- 
certainty or  ambiguity  In  a  contract  of  In- 
surance is  to  be  Interpreted  most  strongly 
against  the  insurer.  Victoria  Steamship  Co. 
V.  Western  Assurance  Co.,  supra.  167  Cal.353, 
139  Pac.  810.  The  language  of  this  policy 
falls  short  of  a  declaration  "that  a  violation 
of  specified  provisions  thereof  shall  avoid  it." 
If  such  had  been  the  Intention,  the  policy 
should  have  so  declared  In  clear  and  unmis- 
takable terms.  None  of  the  warranties  of 
this  policy  alleged  to  have  been  breached 
was  such  that  the  -court  could  say  as  a  mat- 
ter of  law  it  was  material  to  the  risk,  and 
appellant,  having  put  In  issue  the  materiality 
of  each  of  .the  warranties  by  the  allegations 
in  its  affirmative  defenses,  cannot  complain 
that  that  Issue  waa  adjudicated.  In  this  re- 
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ipect  tbe  caw  Ailten  from  McEwoi  r.  New 
York  Life  Ins.  Co..  2S  CaL  App.  694,  139 
Pac.  242;  We«ti>hall  t.  HetropoUCon  life  Ins. 
Co.,  27  Cal.  Am».  734, 151  Pac.  15»,  and  Porter 
V.  Oeneral  Accid^t,  etc  Aasarance  Ootpora- 
don,  80  Cal.  App.  19S,  157  Paa  825,  wherein 
It  was  held  that  tbe  materiality  of  the  war- 
ranties was  determined  by  the  partlea  them- 
selves when  they  am)eared  In  written  answers 
to  written  Queatlons  in  tbe  arolicfttlon.  None 
of  these  cases  considered  the  i^ect  of  sec- 
ttoDS  2610  and  26U  of  the  CUtU  Codfc  Two 
are  dted  In  the  oiMiiton  of  Jostlce  HelTin  In 
Whitney  ▼.  West  Coast  Life  Ins.  Co.,  177  Cel. 
74.  Ifld  Pac  907.  to  the  effect  that  where  the 
proof  of  fraud  Is  dear  and  uncontradicted 
Oie  questlai  of  nutaiallty  Is  one  of  law  and 
not  of  fact 

[II]  In  Solomon  r.  Federal  Ins.  Co.,  176 
CaL  188, 107  Faa  809,  It  was  said  that  section 
2612,  OlTll  Code,  was  limited  by  section  2610, 
CItU  Code,  whldi  permits  a  party  to  rescind 
vptm  breadi  of  a  matertal  warranty.  Bvt 
resdsslon  must  be  made  before  action  on  the 
pdicy.  Section  2S8S,  Cfr.  Code.  It  is  where 
the  Insurer  falls  to  exercise  .the  rl^t  to 
reednd,  and  setd  up  breach  of  warranties  as 
a  defense  to  payment,  if  tbe  erldenee  <tf 
fraud  on  the  pert  of  the  insured  Is  not  dear 
and  unoontradtcted  so  that  Qie  materiality  of 
the  warranties  Is  a  matter  of  law,  that  the 
question  of  such  materlaUty  Is  properly  left 
to  the  Jury, 

[IS]  Objectlrai  Is  made  to  the  refusal  of 
the  trial  court  to  permit  the  agent  of  the  ap- 
pellant company  to  testify  whether  he  would 
have  written  the  Insurance,  If  he  had  known 
some  of  the  facts  alleged  to  ctmstltute  the 
falsity  of  the  warranties.  The  trial  court 
properly  rejected  this  testimony.  It  was 
nothing  more  than  the  Indlvldnal  opinion  of 
an  employ^  of  the  company  as  to  what  he 
would  have  d<Hie  under  certain  drcumstancea 

Other  objectlfms  raised  do  not  require  cm- 
8tderatl(Hi. 

The  judgment  Is  affirmed. 


We  concur: 
TAIN,  J. 


LANGDON,  P.  J.;  BBIT- 


STATB  ex  rel.  SPARKS  et  aL  t.  STATE 
BANK  &  TRUST  CO.  et  al. 

WILDES  T.  STATE  et  aL 

(Na  238&) 

(Supreme  Court  of  Nevada.  Mardi  2,  1920.) 
1.  Banes  and  vAtnana  «:s>68— StATim  oov- 

EaniNO  COUPXRBATXOK  OV  BSCKITEB  NOT  BB- 
TBOACTXVI. 

Where  receiver  of  baub,  ordered  into  in- 
veluntary  liquidation  under  Banking  Act  1007, 


f  10,  was  appointed  and  duly  qualified  In  1008^ 
and  is  stiU  activdy  engaged  iu  tbe  performance 
of  his  duties,  his  compeusatioa  la  not  governed 
by  Act  March  20,  1016  (St.  lOlS,  e.  286) ;  said 
act  not  being  retroactiTe. 

2.  Statutes  «»26a—Wzu  not  BE  oonsnDKD 

AS  BKTBOSPECTIVS. 

As  a  general  rule,  a  statute  will  not  be 
construed  to  operate  upon  past  transactions,  but 
in  futaro  only. 

3.  Statqibs  «ss>268  —  Btut  iBAaonABue 

DOUBT  SKSOLVKD  AOAXHSX  KXTBOAOTIVB  OP- 
EBAHOIC. 

Every  reasonable  doubt  Is  resolved  against 
a  retroactive  operation ;  and,  If  all  tbe  language 
of  a  BtatDte  can  be  satisfied  by  giving  it  pro- 
spective action  only,  Oat  oonatructlon  will  be 
given  it; 

4.  Recbitebs  «=>196  —  Statdtb  as  to  com- 
pensation pbospeotxtb. 

Act  Mardi  29,  1016  (St  1915,  c.  286),  aa 
to  compensation  of  receivers  of  corporations  in- 
voluntarily liquidated,  seeks  to  enact  a  new 
rule  of  dvil  conduct,  entirely  prospective  in  its 
nature,  and  the  rule  against  retrospectlTe  con- 
struction must  be  given  fall  eifect 

Appeal  from  District  Court,  Ormsby  Coun- 
ty ;  Frank  P.  T^ngan,  Judges 

Controversy  between  the  State  of  Nevada, 
on  the  relation  of  Jdm  Sparks  and  others 
and  tbe  State  Bank  &  Trust  Company,  a 
corporation  and  others,  submitted  on  an 
agreed  statement  of  facts.  From  the  de- 
dslon  rendered,  Frank  L.  Wildes,  as  receiv- 
er of  the  State  Bank  ft  Trust  Company,  ap- 
peals. Reversed. 

See,  also.  37  Ner.  65,  130  Pac  505,  142 
Pac.  627. 

Mack  ft  Gre^  and  Brown  ft  Bdford,  all 
of  Reno,  for  appellant. 

Leonard  B.  Fowler,  Atty.  Gen.,  and  Rob- 
ert Ridiards,  Deputy  Atty.  QtsL,  for  respond- 
ents. 

DUOKER,  J.  This  case  Is  sidimltted  for 
consideration  and  decision  upon, an  agreed 
Btatem«it  of  facts.  It  appears  th^'^om 
that  the  State  Bank  ft  Trust  Company  was 
a  banking  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  this 
states  and  on  the  ISth  day  of  May,  1908,  was 
ordered  into  involuntary  liquidation  under 
the  provisions  of  section  10|  c.  119,  of  the 
Banking  Act  of  1907,  by  the  district  court  of 
tbe  First  Judicial  district  of  ttals  state.  The 
appellant,  Frank  L.  Wildes,  was  at  the  same 
time  duly  appointed  by  the  court  as  receiv- 
er of  the  property  and  assets  of  said  corpo- 
ratlon  for  the  purpose  of  winding  up  and 
liquidating  its  businees  and  affairs.  He  duly 
qualified,  and  ever  since  said  ISth  day  of 
May,  1906,  has  been,  and  still  is,  adlvely  en- 
gaged in  the  performance  of  his  duties. 

On  the  6th  day  of  August,  1914,  appdlant 
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filed  In  said  district  court  Ills  petition,  pnyr 
ing  for  an  order  fixing  bis  compensation  as 
■nch  recdver.  '^weafter.  on  tbe  2901  day 
of  January,  1919,  flie  sald'coart  In  a  wrltt^ 
dedi^Mi  bdd  that  tbe  c(»npenaaUon  of  the 
receiver  for  all  aezrlcea  roidered  dnrlns  bis 
reoelversblp  la  governed  by  the  act  of  1915, 
r^latlns  tbe  compensatton  of  recelvera  of 
corptnmtiona  In  eaaes  of  luTolnntary  dlsscda- 
tlon  m  llgnldatlon,  anntkved  Mardi  29, 191S. 
It  reads: 

"A  receiver  of  a  corporation  appointed  in 
any  proceeding  heretofore  or  hereafter  insti- 
tuted for  the  involnntary  Uguidation  or  disso- 
lution of  audi  corporaticm  and  the  wlndbig  op 
of  Its  affairs,  in  addition  to  his  neoessary  ex- 
penses, shall  reoelva  as  eompoisation  for  hb 
services  not  to  exceed  two  per  cent  of  all  mon- 
eya  or  suma  received  by  him,  and  an  additifmal 
two  per  cenL  of  all  moneys  paid  out  by  him  in 
dividends;  provided,  however,  In  case  of  ex- 
traordinary services  rendered  by  the  receiver  the 
court  maj  allow  him  an  additional  one  per 
cent  apon  final  accounting  of  all  nraneya  dls- 
bnrsed  by  him  by  way  of  dividends.  Any  o^ 
der,  jndgmen^  decree,  Or  proceeding  allowing 
any  greater  or  fnrthor  compensation  than  that 
provided  In  this  act  to  any  receiver  of  any  In- 
solvent corporation  appointed  in  a  proceeding 
for  ItB  involuntary  liquidation  or  winding  up 
shall  be  void."    Stats.  1915,  p.  007. 

[1]  Appellant  oontcaida  that  his  compensa- 
tion as  such  receiver  la  not  regulated  or 
limited  by  the  prorlsicHis  of  this  act  Hence 
this  appeal. 

[2]  It  Is  urged  primarily  that  the  statute 
of  iSVS  la  ]:H>ospectlve  in  its  (q;i«-atloa  and 
has  no  retrospective  effect  As  a  general 
rule,  a  statute  will  not  be  construed  to  <q;>er- 
ate  upon  past  transactlonB,  but  in  futuro 
only.  It  is  a  maxim,  which  la  said  to  be  aa 
andokt  as  the  law  itself,  that  a  law  ought 
to  be  proBpecttre,  not  retrospective,  in  its 
operation.  Retrospective  legislation  is  not 
favored,  and,  except  when  resorted  to  in  tiie 
enactment  of  curative  laws,  or  such  remedial 
acts  as  do  not  create  new  rights  or  take 
away  vested  ones,  is  apt  to  result  in  injus- 
tice. The  reason  Is  well  expressed  In  Jones 
V.  Stockgrowers*  Nat  Bank,  17  Colo,  ^p^ 
79.  67  Pa&  177: 

"Every  citizen,"  says  the  court  "is  supposed 
to  know  the  law,  and  to  govern  his  conduct 
both  aa  to  business  affairs  and  otherwise,  in 
accordance  with  its  provinons.  It  would  be  a 
manifest  injustice  if  after  rights  had  become 
Tested  according  to  existing  laws,  tiny  could 
be  taken  away,  in  wh<^  or  In  part  by  subse- 
quent legislation." 

[S]  From  a  con^deration  of  Uie  pronounced 
policy  of  the  law  against  retrospective  legis- 
lation, there  has  been  evolved  a  strict  rule  of 
construction  In  this  regard. 

"There  is  always  a  presumption  that  statutes 
are  intended  to  operate  prospectively  only,  and 
words  oucCi  not  to  have  a  retrospective  opera- 
tion oaless  they  are  so  clear,  strong,  and  im- 
perativa  that  na  other  meaning  Qaii  >e  annexed 


to  them,  or  unless  the  intentkm  of  the  Legisla- 
ture cannot  be  otherwise  satisfied.  Every  rea- 
sonable doubt  Is  resolved  against  a  retroactive 
operation  of  a  statute.  If  all  of  tiie  language 
of  a  statute  can  be  satisfied  by  giving  it  pro- 
spective action  only,  that  construction  will  be 
given  it"  United  States  v.  Heth,  8  Orancb, 
889.  2  Ii.  Ed.  478;  United  States  v.  Alexan- 
der, 12  WaU.  177,  20  Ix  Ed.  881 ;  United  States 
V.  Burr,  1S9  U.  S.  78,  16  Sup.  Ct  1002,  40 
U  Ed.  82 ;  United  SUtes  Fidelity,  etc.,  Co.  v. 
United  States,  209  U.  S.  306,  28  Sop.  Ct  537, 
52  Ed.  804;  People  v.  O'Brien,  111  N.  T. 
1.  18  N.  E.  682,  2  Ii.  R.  A  255,  7  Am.  St 
Rep.  684;  Ducey  v.  Patterson,  87  Colo.  216, 
86  Paa  100,  9  U  R.  A  (S,  S.)  1066,  118  Am. 
St.  Rep.  281,  11  Ann.  Cas.  388;  White  Sew- 
ing Machine  Co.  v.  Harris,  252  Hi.  361,  86  N.  E. 
857,  Ann.  Gas.  1812D,  636;  Lawrence  v.  City 
of  Louisville,  96  Ky.  595,  29  S.  W.  450,  27 
L.  R.  A  660,  49  Am.  St  Rep.  S09;  6  Am. 
&  Eng.  Ency.  of  Law,  889;  99  Cyc.  1205-1208; 
25  R.  O.  L.  787,  788,  789- 

"Thla  rule,"  saya  Patersrai,  J.,  In  United 
States  V.  Heth,  supra,  "ought  espedally  to  be 
adhered  to,  when  such  a  construction  [retro- 
spective operation]  will  .alter  the  pre-existing 
situation  of  parties,  or  will  affect  or  inter- 
fere with  their  antecedent  rights,  tervtcet,  and 
remvneratUm,  which  is  so  <^vlou8ly  improper 
that  nothing  ought  to  uph<dd  and  vindicate  the 
interpretation  but  the  unequivocal  and  inflex- 
ible import  ot  die  terms  and  the  manifest  inten- 
tion of  the  L^islator*.**  C^ia  italics  are  ours.) 

[4]  It  is  apparent  that  the  statute  does  not 
deal  with  anything  which  la  onllnarlly  the 
subject-matter  of  legitimate  retrospective 
leglslattcm,  but  seeks  to  establish  a  different 
ralft  of  compensation  for  the  servi<»s  of  re- 
ceivers in  a'particalnr  daas  ot  eases  from 
Out  whldi  was  in  force  at  the  time  of  the 
enactment  In  other  "wonta,  it  sedts  to  enact 
a  new  rule  of  dvU  ctmdact  entirely  iwo- 
spectlve  in  its  nature.  So  the  mle  agalnft 
retrospective  construction  must  be  given  full 
effect  The  language  of  the  statute,  "A  re- 
ceiver of  a  ctwporation  aivolnted  in  any 
proceeding  heretofore  or  hereafter  Instituted 
*  *  *"  could  have  been  transposed  by 
the  Legislature  so  that  no  doubt  would  be 
left  of  the  IntentUm  to  give  it  retroactlTe  op- 
eration. If  it  read,  "a  receiver  of  a  corpora- 
tion heretofore  or  hereafter  appctoted  In  any 
proceeding  InsUtnted.  •  •  •"  all  doubt 
would  have  hwa  removed.  It  would  be  rea- 
sonable to  assnme  that  audi  a  simpte  and 
natural  transposition  of  a  few  wwda  of  the 
same  language,  clarifying  and  rendering  nn- 
mlstakabie  the  Intentton  of  the  Legislature, 
would  have  been  made.  If  letroiv^ectiTe  oper- 
ation of  the  statute  were  meant.  The  words 
of  the  statutes  "A  receiver  of  a  corporation 
appointed."  are  clearly  of  prospective  opera- 
tion, as  are  the  words,  "proceedings  here- 
after instituted."  The  f»ly  language  in  the 
statute  of  retnwpectlve  operation  1b  the 
word  "heretofbre,"  but  this  seems  to  refer  to 
any  proceeding  instituted,  and  not  to  the 
appolntmeut  of  a  receiver.   It  is  quite  pos- 
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Bible  that  a  proceeding  for  ttie  Inrolimtary 
llQnldation  or  dissolution  of  a  corporatloa 
may  have  been  pending  In  Oils  state  when 
0ie  rtatQte  was  enacted  and  a  receiver  there- 
after ai^lnted,  so  there  Is  nothing  Incon- 
grnoos  in  the  view  that  the  Legislature  in- 
tended to  provide  for  audi  a  case,  as  well  as 
for  foture  proceedings  and  appointments. 

Force  is  given  to  this  conclusion  when  we 
oonalder  the  closing  sentence  of  the  statute: 

"Aaj  order,  judsment,  decree,  or  proceeding 
allowing  aoy  greater  or  further  compensatioQ 
than  that  provided  in  tbis  act  to  any  receiver 
of  aoy  inaolvent  corporation  appointed  in  a  pro- 
ceeding for  its  involuntary  liquidation  or  wind- 
ing up  shall  be  void." 

There  Is  nothing  retroactive  In  this  lan- 
guage. It  cannot  be  said  that  the  Legisla- 
ture meant  to  declare  any  order,  judgment, 
or  decree  of  court,  fixing  the  compensation 
of  a  receiver  made  prior  to  the  enactment, 
void.  Snch  a  construction  Is  unwarranted 
by  the  language  of  the  sentence,  and,  fur- 
tfaearmore,  would  render  the  provision  so 
palpaMy  unconstitutional  as  to  preclude  the 
Idea  that  retrospective  operation  was  Intend- 
ed by  the  Legislature.  If  It  did  not  mean 
the  statute  to  have  retrospective  operation 
as  to  orders.  Judgments,  or  decrees  of  court 
fixing  a  receiver's  compensation,  U  Is  fair 
to  assnme,  In  the  absence  of  compulsory  lan- 
guage to  the  contrary,  that  it  did  not  intend 
such  retroactive  effect  as  to  the  receivership 
itself.  The  intention  must  be  deduced  from 
a  view  of  the  whole  statute  and  from  the 
material  parts  of  It  On  the  whfrtei  It  can- 
not be  said  that  there  Is  anything  on  the  face 
of  the  statute  putting  It  beyond  doubt  that 
the  L^islatore  meant  It  to  opiate  retrospec- 
tlv^y.  Oool^B  Gmstitatlonal  Um.  (6tlk 
Ed.)  77. 

As  we  conclude  that  the  statute  Is  pro- 
spective In  Its  operation,  and  therefore  not 
applicable  to  the  case  under  consideration, 
we  will  not  pass  upon  the  constitutional 
questions  raised  by  appellant  The  lower 
court  erred  In  holding  that  the  compensation 
of  the  receiver  Is  regulated  and  limited  by 
the  act  of  1915,  for  which  a  reversal  la  or- 
dered. 

COIiEUAN,  a  Ji«  and  8ANDEBS,  J.,  con- 
cur. 


SC088A  T.  CHtmCH  et  aL   (No.  2880.) 
(Supreme  Court  of  Nevada.    March  4,  1920.) 
1.  TDDoionfT  4»21  —  DBcan  or  Draraxcr 

OOUBT  ON  BZOBPnORS  TO  DETEBHIirATIOH  OF 
aiATE  KNGXNKEB  mUUXHIHa  WAIBB  UQHTS 
TOO  IMDMTIWim 

In  itToceedings  for  the  determination  of 
water  rights  initiated  before  the  state  engineer 


pannant  to  die  Water  Law,  decree  of  the  dis- 
trict court,  on  receptions,  pursuant  to  sectioa 
30,  as  amended  by  St  1»15,  a'  253.  to  the  de- 
termination of  the  engineer,  reading  tliat  the 
court  had  reviewed  all  the  proof  and  the  facts 
and  the  relative  determinations  by  the  engi- 
neer, and  had  reached  conduslons  on  the  law 
and  facts  coincident  with  the  determibation  of 
the  engineer,  and  directing  decree  affirming  Ms 
order  of  determination,  despite  section  38,  as 
amended  by  St  1915,  e.  253,  Md  in  no  sense 
a  decree  which  in  a  water  case  should  be  as 
definite  as  language  can  make  it  and  should 
dispose  of  each  issue  raised  by  the  exceptions 
to  the  determination  of  the  state  engineer. 

2.  WaTBBS  AHD  WATEB  C0UB8KS  «=9l52(10>— 
FinniNOB  or  state  BUTOIITEES  in  DETKBMXn- 
Zno  WATEB  UOBTS  ENTITLBO  TO  BKSPBCT. 
BUT  IfOT  aOPEBSBOINO  FOWKB  OF  OOUBT. 

In  proceedings  for  the  determination  ot  wa- 
ter rights  pursuant  to  the  Water  Law,  the  ulti- 
mate findings  of  the  state  engineer  are  entitled 
to  great  respect,  but  do  not  take  from. the  dis- 
trict court  on  exceptions  the  power  to  grant 
relief  to  a  party  whose  rights  may  have  been 
infringed  by  the  engineer. 

3.  Appbai.  and  kbbob  9=3612(2)— Authsnti- 

CATION  or  XBCOBD  .SOLXLT  BT  OIXBK  OF 
DISTRICT  COUBT  NOT  BUTnCIENT. 

On  appeal  from  decree  of  the  district  court 
affirming  an  order  of  the  state  engineer  deter- 
mining vater  rights,  the  certificate  of  the  clerk 
of  the  district  court  attached  to  the  original 
documents,  files,  and  records  in  the  original 
proceeding  indicates  only  prima  facie  correct- 
ness, and  hy  analogy  to  a  record  certified  by 
an  official  repcnrter  It  must  be  authenticated  by 
the  court  or  Judge  to  be  made  a  part  of  the 
record,  in  view  of  St  1915,  c.  14^ 

Coleman,  G.  J.,  dissenting. 

Appeal  from  District  Court  Douglas  Coun- 
ty; Frank  P.  Langan,  Judge. 

In  the  mattw  of  the  determinatitm  of  the 
relative  rights  to  the  waters  of  Barber  Greek 
and  its  tributaries  in  Douglas  County,  be- 
tween Eugene  Scossa  and  darlasa  Churdtt 
and  the  Barba-  Estate.  From  a  decree  af- 
firming the  determination  of  the  State  En- 
gineer, Scossa  appeals.  'Cause  remitted  to  the 
district  court,  which  is  directed  to  reopoi  the 
case  to  make  findings  and  enter  decree. 

See,  also,  182  Pac.  920. 

Chartz  ft  Gbarts,  at  Carscm  CHty,  for  ap- 
pellant 

PLatt  ft  Sanford,  o£  Carson  OUy,  for  re- 
spondents. 

SANDBRS,  J.  This  cause  was  tried  In  the 
district  court  on  exceptions  duly  talien  by 
Eugene  Scossa  to  the  order  of  determination 
of  the  state  engineer  purporting  to  adjudi- 
cate and  to  establish  the  rights  to  the  use 
of  the  waters  of  Barber  creek  and  its  tribu- 
taries in  Douglas  county. 

When  proceedings  before  the  st^  engineer 
in  the  administration  of  the  Watff  Law  (St 
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1913,  a  14(^  In  aU  its  phaMs  has  readied  the 

district  court  for  adjadicatlon,  the  practice 
therein  Is  not  clearly  deflDed.  The  record  Id 
this  case  fumlabes  an  opportunity  to  ezpr^ 
oar  views  on  the  subject. 

The  Water  Law  as  a  governing  instrument 
to  be  factual  must  relate  to  courts  as  well 
as  to  peracms  charged  with  its  practical  ad- 
ministration.  Prior  to  the  amendments,  the 
Water  Law  pictured  the  state  engineer  as  a 
aort  of  Gargantua  ready  to  swallow  up  courts, 
streams,  and  stream  systems.  The  amend- 
ments of  1915  (St  1915,  c.  253)  are  designed 
to  avoid  the  unctmstitutlonaUty  of  adminis- 
trative adjudications  of  water  rights  by  the 
state  ^glneer.  Xotnithstandlng  the  ded- 
sicoi  of  this  court  in  the  case  of  V.  L.  &  S. 
Oo.  V.  District  Court,  42  Nev.  28,  171  Pac 
160,  an  Impression  prevails,  evidently  shared 
In  by  the  state  engineer,  the  court,  and  coun- 
sel in  this  case,  that  the  hand  that  drafted 
the  amendments  to  the  Water  Law  did  not 
succeed  in  depriving  the  state  engineer  of 
his  capacity  to  supersede  the  authority  of 
courts.  This  is  evidenced  by  the  order  of 
determinatl<Ki  of  the  state  oiglneer  and  a 
document  filed  in  this  cause  erroneously  In- 
dorsed, treated  and  styled  "decree."  The 
court,  in  disposing  of  the  issues  raised  by  the 
several  eiceptions  taken  by  Scossa  to  the 
order  of  the  state  engineer,  seven  in  numbn» 
adc^ting  Its  own  language,  states: 

"This  court  has  reviewed  carefully  all  the 
proof  submitted  and  all  the  facts  rdating  to 
the  water  rights  of  Barber  creek  and  tribatariea 
and  the  relative  determinationB  made  in  the 
matter  by  the  state  enginev.  Ttb  conidurions 
xeached  by  this  court  upon  the  law  and  facts 
colnetda  with  the  relative  detenoinatlons  made 
and  entered  by  the  state  eogineor  <A  Nevada. 
Decree  vffl  therefore  be  entered  eonfifmins, 
arororlng,  and  affirming  the  relative  determina- 
tion and  as  amended  and  modified  by  the  sup- 
plemental order  of  determination  as  made  by  the 
state  engineer  of  Nevada  and  filed  In  this  court. 

"The  further  decree  of  this  court  will  be  en- 
tered provldlDf  that  each  party  pay  his  own 
costs  in  said  matter." 

(1, 2]  Tbls  Is  the  decree  we  are  called  upon 
to  affirm  or  reject  It  Is  in  no  sense  a  decree. 
▲  decree  in  a  water  case,  above  all  otbm, 
should  be  as  definite  as  language  can  make 
it  Certainty  in  Its  terms,  posltlveness  In  its 
requirements,  justice  In  Its  conclusions,  Is 
its  sole  purpose.  By  virtue  of  section  85  of 
the  Water  Law  as  amended,  a  party  in  in- 
terest who  la  aggrieved  or  dissatisfied  with 
the  ordw  ot  determinatiim  of  the  state  engi- 
neer may  Invoke  the  equity  jurisdiction  of 
the  court  for  affirmative  relief  through  ex- 
ceptions taken  to  the  order.  The  proceedings 
thereunder  shall  be  as  nearly  as  may  be 
In  accordance  with 'the  rules  governing  civil 
acttooB.  The  statute  prescribes  the  [dead- 
Ings,  the  evldeace  is  assembled,  and  the  ex- 
oeptious  are  compiled  from  the  entire  record 
at  ttw  iHoceedings  betore  tbo  state  onglneer. 
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We  are  of  the  opinion  that  the  moet  Impor. 
tant  role  of  the  Civil  Practice  ^  (Rev. 
Laws.  H  4&43-6225)  that  may  consistently  be 
api^ied  in  disposing  of  the  exceptions  is  that 
It  Is  incumbent  upon  and  necessary  for  the 
court  to  make  and  cause  to  be  entered  Its 
findings  upon  eadh  separate  exception,  draw 
its  conclOBlona  therefrom,  and  r«ider  and 
cause  to  be  entered  a  decree  that  finally  and 
effectually  disposes  of  each  issue  raised  by 
the  exceptions.  It  is  made  the  duty  of  the 
court  to  dispose  oC  the  exc^tl(»is.  Th^ 
can  be  dl^wsed  of  in  but  one  way,  and  that 
is  by  spedflc  findings.  If  the  court  is  privi- 
leged to  escape  this  duty  by  simply  affirming 
or  modifying  the  order  of  the  state  engi- 
neer, then  the  (wder  must  be  taken  and  ac- 
cepted by  tbe  court  as  an  administrative  ad- 
judication of  water  rights  binding  and  con- 
clusive up<m  the  court  It  la  true  the  stat- 
ute (section  36  as  amcsided)  pnnUsa: 

"After  tlie  hearing,  the  court  shall  enter  a 
decree  affirming  or  modi^ring  the  order  ot  the 
state  engineer." 

Taken  literally,  this  prorldon  amounts  to 
a  legislative  mandate  that  the  wder  of  Ha 
state  engineer  ousts  tbe  court  of  jurisdiction 
to  administer  the  statute  or  to  adjudicate 
disputes  based  upon  rights  vested  or  rli^ts 
acquired  under  tbe  statute.  It  would  be  In- 
congruous tar  ttie  Leclslature  to  afford  af* 
firmatlve  relief  to  an  aggrieved  party  in  In- 
terest from  an  impracticable,  illogical,  and 
unjust  order  or  flndlnf  ot  Oe-state  enghww 
and  to  say  that  courts  are  without  powm  to 
reject  the  order  and  may  only  send  the  same 
back  to  the  state  engineer  for  modification. 
While  tbe  ultimate  flndlngs  of  the  state  en- 
^ne^  are  entiOed  to  great  respect,  ami  in 
Ewactlce  are  not  often  disputed,  they  do  not 
take  from  tbe  court  the  power  to  grant  relief 
to  a  party  irtiose  rights  the  state  engineer 
may  have  Infringed.  It  Is  Just  as  easmtlal 
for  courts  to  make  flndlngs  and  draw  their 
conclusions  upon  issues  joined  on  exceptions 
taken  to  an  order  of  the  state  engineer  and 
enter  a  deoree  as  final  and  effective  as  In 
other  civil  cases.  In  this  instance  the  trial 
court  made  no  findings,  entered  do  decree; 
h^ce  the  record  preaents  no  question  for 
dedsl<Hi  In  this  court 
.  [3]  We  are  further  of  the  opinion  that  the 
record  on  this  appeal  is  not  properly  anthen- 
tlcated.  The  certificate  ot  the  clerk  of  the 
court  of  Douglas  county  attached  to  the  orig- 
inal documents,  files,  and  records  in  the  entire 
proceeding  indlcatea  only  prima  fade  cor- 
rectnesB.  By  analogy  to  a  record  certified 
by  an  offltelal  reporter,  it  must  be  authenti- 
cated by  the  court  or  judge  to  be  made  a 
part  of  the  record.   St  1915.  p.  164. 

Entertaining  these  views,  the  order  will 
be  that  the  record  In  this  cause  be  sent  back 
to  the  clerk  of  tbe  district  court  of  Douglas 
county,  and  the  court  directed  to  reopai  the 
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case  for  the  tKupose  onlj  o(  imH«t  todiaga 

and  to  enter  a  decree. 

DUCKEB,  concaiv. 

GOLEIBfAN,  a  J.  I  diasent  from  Qie  or- 
der. The  parties  have  treated  the  order  ot  the 
lower  court  aa  a  general  finding  and  a  decree 
In  faTOT  of  req>ondent^  and  no  qnesticm  la 
raised  by  respondents  aa  to  It  not  being  a 
final  Judgment  from  which  an  appeal  might 
be  taken.  The  waters  in  dispute  are  being  dla- 
trlhuted  to  respondents.  If  appelant  has 
any  rla^nts  in  the  waters  in  question,  they 
on^t  to  be  established  without  delay.  I  am 
satisfied  that  we  can  decide  the  merits  of  this 
matter  up<m  the  order  ai^iraled  from,  and  I 
think  we  should  do  so.  ^ 

Furtbermore,  I  Imow  ot  no  aathority  tar 
the  entry  of  sac2i  an  ordor. 


REINHAAT  T.  BGHAVB.   (No^  2300.) 
(Supreme  Court  of  Nevada.  Hardb  <,  192a) 

ariTS  «=9lO— OZR  01-   DOITOB'a  owv  Kon 
ROT  VALID. 

One  cannot  make  fals  own  note  the  subject 
of  a  ^ft  to  Budi  an  eztoit  that  it  can  be  en- 
forced by  tlia  donee  against  tb»  donor,  w  against 
Us  flstatSb 

Ainwal  firom  District  Oonrt,  Humboldt 
County  t  Bdw.  A.  Dncker,  Judge. 

On  petition  fbr  rehearing.  Behearing  de- 
nied. 

For  tormer  opinion,  see  185  Pac  1070. 

Salter  *  Bobtu,  of  fnnnemnoca,  for  aih 
pellant 

nunuaa  A.  Brandon,  of  Wlaitemiicca,  for 
respmdent 

SANDERS,  J.  It  Is  urged  ttiat  the  note 
sued  on  was  In  fact  and  truth  a  gift  from  the 
defendant,  Ecbave,  to  his  daughter  and  plain- 
tiff Bengoa.  If  this  be  true,  the  weight  of 
authority  has  established  that  one  cannot 
make  his  own  note  the  subject  of  a  gift  to 
such  an  extent  that  It  can  be  enforced  by 
the  donee  against  the  donor  In  the  latter's 
lifetime,  or  against  his  estate  after  bis  death. 
1  Dan.  Neg.  Inst  (6th  Ed.)  |  180;  3  R.  G. 
U  937. 

Had  the  record  disclosed  positively  that 
the  note  was  a  gift,  the  plaintiff  would  have 
been  spared  critl<4sm  by  this  court  simply 
holding  that  upon  his  own  ibowlng  plaintiff 
had  no  cause  of  action. 

Rehearing  la  denied. 

COLEMAN,  O.  J.,  concurs. 
DUCKER,     did  not  participate. 


NKTADA  LINCOLN  MINING  CO.  r.  DIS- 
TRICT COURT  OP  BIGHTH  JUDI- 
CIAL DIST.  0t  aL   (No.  2CL8.) 

(Supreme  Gout  of  Nevada.   Uaidi  1020.) 

1.  CmroBABX  ^»64(2)  —  Oin.T  qnEsnoi* 
OPKR  TO  raquiBT  wunua  paoPia  brbvicb 
WAS  OBTAimD  OR  twoTimm  sDCKura  to 
SBmw  JiTDOiaEirT. 

In  sn  original  vmoeedlng  by  eertioniri  to 
Inqalre  into  the  Jnrisdiction  of  the  dktrict  court 
to  render  a  Judgment  against  petitioner,  the  only 
question  which  the  Supreme  Court  can  examine 
is  whether  or  not  service  of  summons  was  ob- 
tained upon  petitioner  in  die  action  sought  to 
be  reviewed,  so  as  to  give  the  ooort  Jmisdiction 
to  proceed. 

2.  Certiorari  «»9— Isbuahob  or  writ  dis- 

CBX/aOSAMX  ABD  HOT  HATIXB  OF  BIGHT. 

Writ  of  certiorari  does  not  Issue  as  a  matter 
of  right,  but  In  the  sound  discretion  of  tlie  court. 


8.  CBBTroaaax  <  iil  DisiQBBai.  or  nocasD- 

XROa  WBXRR  SqUITX  can  BKTTKR  ATTOSD 
BBLIO. 

In  an  original  prooaeding  by  certiorari  to 
inquire  into  the  juriadictloa  of  the  district  court 
to  render  Judgment  against  claim*  of  a  miuing 
company,  where  the  Supreme  Court,  in  view  of 
all  the  facts,  reaches  conclusion  that  a  court  of 
equity  is  more  cap^le  of  affording  adequate  re- 
lief and  doing  Jnadoe  in  tha  matter*  the  ^oceed- 
logs  will  be  dismissed. 

Petition  for  certiorari  by  the  Nevada  Lin- 
coln Mining  Company  fgo^ni^  the  District 
Court  of  the  Ei«^th  Judicial  District  of  the 
state  of  Nevada.  Hon.  T.  C.  Hart,  District 
Judge  of  the  district  and  Judge  oi  audi  court, 
and  Frank  Wilson.   Proceedings  dismissed. 

Augustus  TUden,  of  Reno,  for  petlttono'. 
A.  L.  Halglit,  of  Fallon,  and  Cheney,  Down- 
er, Price  ft  Ha-nUna,  of  BieBO,  far  leqMnd- 


COLBMAN,  G.  J.  31i1b  is  an  wlglnai  pro- 
ceeding in  certiorari  to  Inanire  Into  the  Jnris- 
dlction  of  the  reqtondent  court  to  rendra  tlie 
Judgment  In  qoeatloD, 

It  antears  that  on  July  IS,  1S17,  Frank 
Wilson,  one  of  ttie  x«>pondent%  oonunenced 
an  actioo  In  the  Blf^  JtuUdal  district 
covrtt  in  and  for  (AnrctalU  opnnty,  asalnat 
tlie  Narada  Uncoln  Mining  Goi^nny,  a 
corporation  organized  under  the  lawa  ot  this 
state,  to  recover  Judgment  in  the  sum  of 
? 1,060  tor  aervioea  rendoed  to,  and  money 
expended  in  bdialf  ot,  the  aatd  owporation. 
It  appears  also  tliat  tl»  summons  which  was 
Issued  on  the  day  mentioned  was  placed  in 
the  hands  of  J.  H.  Stcvn,  shniff  of  Ormsby 
county.  Nev.,  on  the  9tta  day  of  August,  1917, 
and  that  on  that  day,  after  receivb^;  trom 
George  Brodtgan,  secretary  of  state  of  the 
state  of  Nevada,  a  certificate,  stating  that  the 
Nevada  Lincoln  Mining  Ccmpany,  a  corpo- 
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ntkn,  had  never  flted  a  list  of  Its  oOUiera  or 
tbe  name  of  an  agent  ta  tbla  atmte  upon  vbom 
process  might  be  served,  lie  served  tbe  sum- 
mons in  the  action  npon  tbe  Nerada  Lincoln 
Mining  Company,  a  corpcnation,  by  deliver- 
ing a  copy  of  tbe  same,  to  wtalcb  was  at- 
tached  a  copy  of  Qie  complaint  In  tbe  action, 
to  the  said  George  Brodlgao,  seoetary  of 

There  also  appears  the  aflSdaTit  ot  tS.  Ij. 
Wildes,  sheriff  of  OhurcMU  connty,  certifying 
to  bis  being  over  the  age  of  21  years,  the 
duly  elected  and  acting  sheriff,  efc.,  and  that 
on  October  1, 1917,  be  bad  poeted  In  tbe  office 
of  tbe  county  clerk  of  Ghnrcblll  county  and 
ex  offldo  derk  of  the  district  court  In  and 
for  said  coxmty,  at  Fallon,  Nev.,  a  foil,  true, 
and  correct  copy  of  the  original  summons 
In  said  action,  to  which  was  attached  a 
certified  copy  of  the  complaint  filed  therein. 

It  also  appears  that  on  November  2,  1917, 
the  case  of  Frank  Wilson,  Plaintiff,  t.  Nevada 
Lincoln  Mining  Company,  a  Corporation, 
Defendant,  was  called  for  hearing  before 
the  rei^ndent  court,  and  that  at  that  time 
the  default  of  the  defendant  company  was 
entered  and  Judgment  rendered  In  favor  of 
the  plalntifE  and  against  the  defendant,  as 
prayed  in  the  complaint. 

The  Judgment  of  the  court  recites  that, 
"it  appearing  that  service  of  process  upon 
tbe  defendant  corporation  coold  not  be  had 
by  delivering  a  copy  thereof  personally  to 
the  president,  cashier,  secretary,  or  resident 
ag^t  of  such  corporation,  or  by  leaving  the 
same  at  the  prindpal  i^ace  of  business  of 
said  corporation  In  this  state,"  service  was 
made  in  tbe  manner  stated  herein. 

It  also  ei^tears  that  after  Judgment  had 
been  rendered,  an  execution  was  Issued  there- 
upon, and  that  the  mining  claims  mentioned 
were  levied  upon  as  the  property  of,  the  Judg- 
ment debtor,  and  that  after  due  notice  they 
were  sold  and  disposed  of  to  satls^  said 
Judgment. 

Section  87  of  the  Corporation  Act  (Bev. 
Laws  1912,  i  1188,  as  amended,  Stats.  1913, 
p.  65,  i  1)  reads: 

"Service  of  legal  process  Dp<ni  any  corporation 
created  under  this  act  or  subject  to  its  provi- 
slonB  shall  be  made  by  delivering  a  oc^y  thereof 
personally  to  the  president,  cashier,  secretary 
or  resident  agent  of  sudi  corporation,  or  by 
leaving  the  same  at  the  prindpal  office  or  place 
of  business  <A  the  corporation  in  this  state. 
Service  by  copy  left  at  the  aaid  prindpal  office 
or  place  of  badness  in  this  state,  to  be  effective, 
most  be  delivered  thereat  at  least  thirty  days 
before  the  return  of  the  process,  and  in  the 


presence  of  an  adult  peraon ;  and  the  officer  •err- 
ing the  process  shall  distlBctly  state  the  manner 
of  snrvlce  In  his  re  tarn  thereto,  naming  audi 
person ;  provided,  that  process  returnable  forth- 
with must  be  served  personally;  and  provided 
further,  when  for  any  reason  service  cannot  be 
had  in  the  manner  hereinbefore  provided,  then 
service  may  be  made  by  delivering  a  copy  to  the 
secretary  of  state  at  least  thirty. days  before 
the  return  ot  process  and  by  posting  a  copy  of 
such  process  in  tbe  oflloe  of  the  derk  of  the 
court  in  which  such  aedon  is  brought  or  pend- 
ing, at  least  thirty  day*  before  the  tetom  of 
sadi  procen." 

[1]  ^Ehe  only  qnestlon  whidi  we  could  In- 
Qolre  Into  In  tiUs  proceeding  would  he  as  to 
whether  or  not  sndi  service  of  annunons  was 
obtained  upon  dtfendant  In  the  action  sought 
to  be  reviewed  as  gave  tbe  court  Jurisdiction 
to  pnoaed.  Kapp  r.  Dlstiiet  Court,  81  Ner. 
444. 108  Pac.  2S6. 

Upon  the  hearing  in  this  matter  respond- 
ents nrged  various  reasons  why  a  writ  of 
certlcnarl  ahindd  not  Uume  in  this  case. 
Among  them  it  vraa  contended  that  sinoe  the 
allegsd  sale  of  the  jfrvpeety  third  parties  had 
acquired  whatever  title  passed  thereby,  bad 
ea^fended  large  sums  of  mon^  In  devdoidng 
the  inopertyt  and  had' opened  up  a  raluable 
mine.  It  was  also  urged  that  petltloneT  had 
not  acted.  In  ap^lng  for  this  wilt,  with  rea- 
sonable dlllgrace.  and  that  great  and  Irrep- 
arable  injury  would  be  done  riliould  ttie  writ 
issue  herein.  It  was  also  contexkded  bgr  conn' 
sd  for  re^cMmdoit  that  petitioner  had  an  ade- 
quate ranedy  In  equity. 

[2]  While  the  law  api^lcable  to  the  situ- 
ation presented  berdn  seems  clear,  the 
guestl«i  (tf  determining  Just  what  our  order 
should  be  Is  one  which  has  caused  us  a 
great  deal  ttC  trouble  and  anxiety.  Tbb  writ 
of  certiorari  does  not  Issue  as  a  matter 
of  right,  but  In  the  sound  discretion  of  the 
court  Hagar  t.  Tolo  County.  47  CaL  222; 
St  Louis,  etc.,  V.  State,  60  Ark.  200, 17  S.  W. 
806;  Spelling,  £>xtr.  Bern.  (2d  Ed.)  |  1897; 
Bailey  Hab.  Corp.  ft  Spec  Bem:  648;  S 
R.  0.  L.  254. 

It}  After  numerous  conferences,  In  view 
of  all  the  facts,  we  have  reached  the  con- 
.  dusion  that"  a  court  of  equity  Is  more  ca- 
pable of  affording  adequate  relief  and  Of 
doing  Justice  In  tbe  matter  than  Is  this  court 
in  a  proceeding  of  this  character.  We  are 
therefore  of  tbe  opinion  that  these  proceed- 
ings should  be  dismissed. 

It  is  BO  ordered. 

SANDEBS  and  DUCKEB,  J3^  concur. 
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BBBIDIBNBACH  8t  aL  T.  UPPER  VALLBY 
OBOHABDSOa   (No.  407a) 

(Supreme  Coart  of  Montana.    Feb.  16,  102a} 

1.  8au8  ^»02(6)— Bvidikcb  bkld  hot  to 

■nABUBH  JOINT  PUBOBAjn  BT  OOITTUOTOK 
AlTD  SnBCOHTUOIOB. 

T«admoD7  by  on«  of  jdaintiff  Mllen  that 
goodi  wen  awd  to  defendant  •abeontractor  only 
after  defendant  oontraetoi's  manacer  had  i»rom- 
ised  to  aee  that  the  teller  got  hla  money  doe* 
not  eatabUab  a  aale  of  the  fooda  to  the  con- 
tnwtor  and  aabcontractor  ji^tly. 

a.  S^UDS,  BTATUTB  Of  QssIC^MeAHIHQ  OV 

unqoxvocAi.  pbouju  u  qvestiok  or  law, 

BUT  Zr  HIKU  HXaHT  DOTEB  KEAmNQ  IS 

qunnon  or  faot. 
Where  the  language  of  a  promlae  la  vn- 
eqniTOGal  and  audi  that  it  can  have  bat  one 
SManing,  whether  it  is  a  promise  to  answer  for 
the  debt  of  another  is  one  of  law;  but,  if  the 
language  ia  such  that  reasooable  minds  might 
differ  aa  to  ita  meaning,  the  qnestion  la  one  of 
fact. 

8.  FUDDS,  STATDTX  OF  «S>100  —  EVIDBnCB 
BTLD'TO  SHOW  FBOlCiaK  TO  AlfSWBB  rOB  DBBT 
or  AKOTBBB. 

Evidence  that  goods  were  ordered  by  a  sob- 
contractor,  delivered  to  him,  and  charged  to 
him  on  the  plaintiff's  books,  and  that  there- 
after plaintiff  brought  an  action  against  the  sub- 
cmitractor  alone,  abowa  as  a  matter  of  law 
that  tiie  promise  of  contiaetor'a  manager  to  aee 
that  plaintiff  got  his  money  for  the  goods  was 
a  pnnnise  to  answer  for  the  debt  of  another. 

4.  Fbacdb,  statutb  or  ^^(2)  — Ir  ant 

CBKDIT  a  GIVKir  TO  BUTBB,  PB0ICX8B  Or  AH- 

othbb  to  pat  miBT  Bx  IX  WBiTina. 
Where  any  credit  at  all  was  extended  to  a 
SQbcontraetw  who  purdiased  the  goods,  the 
principal  contractor's  promise  to  see  that  the 
seller  got  his  money  is  a  promise  to  answer  for 
the  debt  of  another,  which  must  be  in  writing, 
though  the  promise  was  the  principal  tadnce- 
ment  t<a  the  sate  of  the  goods. 

AR)eal  from  Dlatrlet  Oonrt,  RaTalli  Conn- 
ty;  R.  Lee  McGullocli,  Judge. 

Action  by  J.  A.  Breldenbach  and  another, 
as  copartners  doing  businees  under  the  firm 
name  of  Breldenbach  Brothers,  against  the 
Upper  Valley  Orchards  Company  and  another. 
From  Judgment  for  plaintiffs  and  order  deny- 
ing new  trial,  the  named  defendant  appeals. 
Judgment  and  order  reversed,  and  cause  re- 
manded. 

O'Hara  &  Madeen,  of  BamUton.  and  Geo. 
T.  Baggs,  of  SterensTille.  tar  ai^lant. 

J.  D.  Taylor,  of  Hamilton,  for  respondents. 

HOLLOW  AY,  J.  This  action  was  brought 
by  Breldenbach  Bros.,  copartners,  against 
the  Upper  Valley  Orchards  Company  and  Pe- 
ter IvanhofC,  to  recover  91,1S0.S0  and  to  estab- 
lish and  foreclose  a  loaterlalman's  lien.  The 
trial  court  denied  the  plaintiffs  the  right  to  a 
lien,   but   rendered  a  personal  Judgment 


against  both  defendants  for  $1,082  and  costs. 
From  that  Judgment  and  from  an  order  deny- 
ing it  a  new  trial,  tbe  defendant  Ordurds 
Company  appealed. 

It  la  allied  in  the  complaint  that  be- 
tween October  10  and  November  20,  1914, 
plaintlffa  sold  and  ddivwed  to  defendants 
goods,  wares,  and  merchandise  (dynamite, 
fuse,  and  caps)  for  which  the  defotdants 
agreed  to  pay  I14.50JS0.  The  answer  ot  tbe 
Orchards  Company  is  substantially  a  general 
dmlal.  Iranhoff  ai^teared  by  donurrer  and, 
when  this  was  over  ruled,  failed  to  plead 
further. 

TJpoa  the  trial  these  fkots  wwe  made  to 
appear;  Xvanhoff  had  a  ctmtract  to  clear  and 
plow  certain  lands  for  the  Orchards  Com* 
pony,  and  In  th«  prosecuti(«i  of  this  work  re- 
quired the  materials  which  furnish  the  sub- 
ject-matter of  this  litigation.  He  applied  to 
the  plaintiffs  to  secure  the  goods  upon  credit, 
but  waa  Informed  by  J.  A.  Breldenbach  that 
they  would  have  to  be  assured  that  they 
wo^d  get  their  money..  Ivanhoff  replied  that 
he  oonld  arrange  the  matter  with  the  Orchards 
Company,  and  a  day  or  two  later  brought  to 
the  Breidenba<£h  atore  Thos.  M.  Norton,  man- 
ager for  Oie  company.  What  then  transpired 
is  told  by  J.  A.  Breldoobadi  in  Us  testhnony, 
aa  follows: 

"He  (Norton)  said  to  go  ahead  and  let  Mr. 
Ivanboff  have  the  staff  and  ha  would  see  that 
we  got  the  money  tot  it** 

The  goods  were  delivered  In  four  Install- 
ments, and  on  each  occasion  a  slip  was  mad^ 
out  by  plaintiffs  upon  which  the  goods  were 
charged  to  Ivanboff  alone.  When  the  account 
was  transferred  to  the  ledger  It  was  entitled. 
Teter  Ivanhoff,  c/o  Upper  Vall^." 

About  December  1,  1914,  plaintiffs  brought 
ap  action  against  Ivanhoff  alone  to  recover 
fttr  these  same  goods,  and  made  and  filed  the 
necessary  affidavit  for  a  writ  of  attachment. 
In  the  complaint  In  that  action,  they  alleged 
that  the  goods  were  sold  and  delivered  to 
Ivanhoff  and  that  Ivanhoff  promised  to  pay 
for  them,  and  substantially  the  same  aver- 
ments appear  in  the  affidavit.  Concerning 
that  action,  J.  A.  Breldenbach  testified: 

"When  we  brought  this  snit  against  Ivri- 
holf,  we  looked  to  him  first  aa  tbe  man  wbi. 
owed  us  the  money,  and  looked  to  Upper  Tall^ 
Orcharda  Company  as  tbe  guarantor."  And 
again  testified,  "We  looked  to  Mr.  Ivanhi^  first 
and  then  the  Upper  VaUey  Orchards  Compauy 
to  pay  tbe  account  in  accordance  with  the  con- 
versation with  Mr.  Norton,"  and  again,  "The 
only  reason  that  we  seek  to  charge  the  Upper 
Vall^  Ordiards  Company  for  the  price  of  dy* 
namite  Is  becaoae  Bfr.  Norton  cane  Into  the 
store  with  Ivanboff  and  aaid  that  he  would  see 
that  we  got  our  pay  for  it"  The  same  witness 
also  testified:  "We  sold  dynamite,  caps,  and 
fuse  to  tbe  defendant  amounting  to  $1,150.07. 
as  I  remember  it  It  waa  sold  to— Mr.  Ivanht^ 
got  the  goods." 
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[1]  Tbe  eomplaiBt  Id  the  pnmit  acttoa  ii 
drawn  to  oonf&rm  to.  the  tbeory  of  Joint 
liability ;  Imt  that  tbeory  was  exploded  Tben 
plaintiff  J.  A.  Breldcnbaeh  teitlfled  as  Indleftt- 
ed  aboTO.  It  la  ImpoariUe  to  find  from  bis 
teMtaBOnylbat  the  (ood*  woe  scOd  to  defend- 
anta  iaSnOj.  ISie  only  cosudnslon  admissible 
la  that  ttie  goods  were  s<Ad  to  Ivanhoff,  and 
that  Norton  agreed  to  pay  for  tticsn  In  the 
first  toatanoe  or  agreed  to  pay  tar  them,  U 
Iranboff  faUed  to  do  so. 

It  Is  not  necessary  now  to  consider  wheth- 
er Norton  was  lepreeentlng  the  ounpany 
when  he  made  the  promise,  and,  if  be  waa, 
whether  he  bad  anthorlty  to  do  sa  Amunlng 
that  he  was  speaking  for  the  oooapany  and 
with  authority,  the  qnestiai  then  arises: 
What  la  the  charaeter  of  the  agreanent  wUdi 
he  entered  Into  with  the  plaintiffs?  Did  he 
prcMulse  to  pay  the  debt  of  the  oonutany,  or 
did  he  promise  to  pay  Ivanboff's  d^?  If  the 
former,  the  promise  was  original  and  not 
within  the  InhlbUlmr  of  the  statote  of  frawls. 
If  the  latter,  the  promise  was  coUatwal,  and, 
not  being  In  writing,  was  void  under  the  ex- 
pnsa  provisions  ot  section  CfOlT,  Revised 
Codes. 

[t]  Wbtta  the  langgage  employed  in  mak- 
ing the  promise  Is  uneaulTOcal  and  swdi  that 
by  Immemorial  custom  and  omimon  ocmsent 
it  has  but  one  meaning,  the  character  of  the 
promise  Is  to  be  determined  as  a  qnesticai  of 
law.  Fortman  t.  Leggerlnl,  KL  Hont.  238, 
162  Pac.  S3.  But  where  the  language  Is  such 
that  reasonable  minds  mlf^t  differ  as  to  the 
meaning  Intended  to  be  conveyed.  th«i  the 
character  of  the  promise  Is  to  he  determined 
as  a  question  of  fact,  depmdln);  upon  the  In- 
tuition of  the  parties  at  the  time  the  promise 
wasmade.  as  such  Intention  Is  revealed  by  the 
aurrouncUng  circumstances.  McOowan  Com. 
Co.  V.  Midland  Coal  Co.,  41  Afont  211,  108 
Pac.  6S5. 

[3]  In  the  trial  court  the  parties  proceeded 
npon  the  theory  that  the  character  of  the 
pnmilse  made  by  Norton  was  properly  to  be 
determined  as  a  question  of  fact,  and  ai>- 
pellont  now  Insists  tiiat  the  evldmce  Is  In- 
Buffident  to  .warrant  the  court  In  submitting 
the  question  to  the  Jury,  and  with  this  we 
agree.  ■ 

What  were  the  attendtaig  drcunistances 
from  whldi  the  intuition  of  plaintiffs  and 
Norton  Is  to  be  ascertained?  (a)  nie  negotia- 
tl<ms  had  fheSx  inception  In  Qie  application  of 
Ivanhoff  to  plalntlffli  for  credit  fOr  falmsdf, 
not  to  tile  company,  (b)  The  goods  were  de- 
livered to  Ivanhoff.  (c)  They  were  charged 
to  IvaBh(tf,  and  not  dbarged  to  the  company. 

(d)  Flalntm  brou^t  en  action  against  Ivan- 
hoff al<Hie  to  enforce  payment  for  the  goods. 

(e)  PlalntUb  looked  to  Ivanhoff  primarily  and 
to  the  company  mly  as  guarantor.  Instead 
of  estaUlsfalng  an  <n>lgbml  pnmdse,  this  evi- 
dence leads  to  the  ctmduslon  that  plaintUft 
understood  that  Ivanhoff  was  to  be  held  pri- 
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marlly  liable  and  that  the  company  would  be 

2 lied  npm  only  In  Uie  event  that  Ivanhoff 
Ued  to  discharge  his  obligation. 
[4]  Oounsd  for  respondenta  lay  stress  vpou 
the  tsattmony  of  Ivanhoff;  but  however  It 
may  reflect  upon  the  transaction  as  between 
htei  and  Morton,  or  aa  between  htm  and  the 
company,  it  does  not,  and  from  the  voy 
nature  at  the  case  cannot,  shed  light  upon  the 
intentiw  of  the  plaintiffs  at  the  time  pf  their 
agreement  with  Nort<Hi.  Ivanhctf  waa  an  In- 
dependent contractor,  and  not  an  agent  ct  the 
company.  But  aside  from  every  other  con- 
sideration, Qiere  Is  the  insuperable  objection 
t^t  in  this  action  Ivuihc^  is  tmrsoed  as  a  - 
party  to  vhom  credit  was  given.  In  order 
to  bind  the  company  for  goods  sold  to  Ivan- 
hoff, It  is  indispensable  that  credit  waa  given 
to  the  onnpany  arioslvely.  If  any  credit 
waa  given  to  Ivanhoff,  the  compuiy  Is  not 
liable,  alnce  its  promise  was  not  in  writing; 
and  this  la  so  even  though  its  promise  may 
have  been  the  principal  inducement  to  the 
plaintiffs  to  deliver  the  goods  to  Ivanhdf. 
The  roles  of  law  which  govern  a  transaction 
la  this  diaracter  wwe  oonaldered  .eo  recently 
and  stated  so  fully  in  HcGowan  v.  Midland 
Goal  Co.,  above,  and  Fortman  v.  L^gerinl. 
above,  that  a  fnrthw  dtaUon  of  aiM^ority  !• 
unnecessary. 

The  Judgmmt  and  order  are  reversed,  and 
the  cause  Is  r^anded  for  further  proceedings 
not  Inconsistent  with  the  views  herein  ex- 
pressed. 
Reversed  and  rmanded. 

BRANTLT,  a  J.,  and  HTTRLT  and  MAT- 
THEWS, JJ.,  concur. 

COOPER,  J.,  being  absoi^  takee  no  part  In 
this  dedaion. 


BOSANATZ  V.  OSTRONICH.    (No.  4076.) 

(Supreme  Oonrt  of  Montana.    Feb.  2.  19!^. 
On  Motion  for  Rehearing,  Fsb.  28,  1920.) 

1.  TBUST8  4=9ll(V-EVIDBNCI  INBamcIXItT  TO 
SHOW  THAT  DBFBNDAKT  HAD  PBOPBBTT  CON- 
VETBD  TO  ANOTHXB  TO  CHBAT  PLAINTnT. 

Where  plaintifl  daimed  that  he  disclosed  Us 
knowledge  as  to  yalae  and  quantity  of  ore  in 
a  lode  mining  daim  to  defmdant,  and  that  the 
two  entered  into  an  agreement  to  view  and 
purchase  the  daim,  but  that  defendant,  with 
intent  to  dieat  plaintiff,  had  the  deed  taken  In 
the  name  of  his  brother,  who  transferred  to 
defendant,  finding  against  plaintiiE's  contention 
that  defendant  held  one-balf  interest  In  the  prop- 
erty in  tmst  for  plaintiff,  etc,  HM  not  eontrar}- 
to  the  dedded  weight  and  prepondorance  of  tliti 
evidence. 

2.  Appeal  and  xbbob  4=»1009(S)— In  equity 
OASES  mroiifOB  of  ootrsic  abx  as  conclit- 

BIVB  AS  VXBDIOT. 

Where  the  evidence  Is  conflicting  in  an  eq- 
uity case,  the  findings  of  fact  by  the  trial  Judge 
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rot  upMi  the  Mm*  prindplB  as  ^  verdict  of 
»  jury. 

8.  Apfbai.  juvd  ueob  «=3l009(4)— FxiTDiiraB 

Uff    XQUm    cuss    HOT    BKVEBMD  UNLESS 
AOAXRfff  PIXPOHinnUKOB  OF  BTIDKHOB. 
The  findings  of  the  district  court  in  equitr 
esses  will  never  be  rereraed,  except  whm  the 
evidence  clearly  preponderates  against  them, 
notwithstanding  Ker.  Code,  |  requires  re- 

view of  questions  of  fact  as  well  as  of  law. 

4.  JuiT  ^l^y-^SaiAL  «»S74C^rxiiDiiras 

OF  JTJBT  KOT  BBQinSCD  IN  SUIT  TO  XBTAB- 
USH  TBU8T  NOT  BINDING  ON  JUDGE. 

In  soit  baaed  on  fraud  and  intent  to  cheat 
-  by  having  property  in  question  transferred  to  a 
brother,  prayer  being  that  defendant  be  ad- 
judged  to  hold  a  one-half  interest  in  trust  for 
plaintiff,  plaintiff  was  not  entitled  to  a  jury 
trial,  and  the  Jadge  could  disregard  fin^gs  of 
the  Jury. 

5.  Tbubts  <&— >&&— Aftkb  hinxno  pbojeot  was 
abandoned  no  tbust  bei^tionshif  was 

CBBATED  BT  ONE  PABTT'b  PUBCHASB  OF  MINE. 
Where  defendant  promised  to  lend  financial 
aid  to  plaintiff  should  the  latter  find  a  mine 
property  on  which  he  could  secure  a  lease,  and 
inmoant  to  such  agreement  plaintiff  disdosed 
to  drfendant  such  kntnrtedge  as  h«  had  con- 
earning  two  claims,  but  neither  claim  was 
leased,  defendant  was  under  no  liabili^  to  ac- 
eoant  as  trustee  to  plakitiff  (or  a  half  interest 
■in  other  dalms  thereafter  purdiased  bj  defend- 
ant 

Appeal  from  District  Court,  Madison  Coun- 
ty; Jos.  0.  Smith,  Judge. 

Suit  by  George  Boeanats  asalnst  Hike  Oa- 
troDlch.  Judgment  for  defendant,  and  plaln- 
tlff  appeals.  Affirmed. 

J.  O.  Davies,  of  Butte,  and  Cbas.  A.  Wal- 
lace, of  Tacoraa,  Wash.,  for  appellant 

Bodgers  &  Gilbert,  Of  Dillon,  Lyman  H. 
Bennett,  of  Virginia  City,  and  W.  B.  Rodgers 
and  H.  W.  Rodgers,  both  of  Aaaoonda,  for 
xespondrat 

MATTHEWS,  J.  The  appellant  alleged 
that  prior  to  March  8, 1914,  he  had  become  fa- 
miliar with  the  value  and  quantity  of  ore 
disclosed  in  the  Elenora  lode  <daim,  contain- 
ing ore  of  a  value  in  excess  of  (35,000,  of 
which  there  was  partly  blocked  out  and  ex- 
posed ore  of  the  value  of  more  than  $10,000 ; 
that  on  said  date  be  disclosed  his  knowledge 
to  respondent,  and  that  they  then  entered 
into  an  oral  agreement  to  go  to  the  claim, 
make  an  examination,  and.  If  desirable,  moke 
an  effort  to  purchase  the  claim,  the  respond- 
ent to  advance  $1,000  or  so  much  thereof  as 
should  be  necessary  to  make  tbe  first  pay- 
ment; that  they  would  then  operate  the 
property,  repay  respondent,  and  complete  the 
payments  on  the  mine  out  of  the  proceeds 
from  ore  shipped;  that  on  April  27, 1914,  they 
did  Tlrtt  and  examine  the  mine,  under  their 
agre^ent,   and  thereafter  purchased  tbe 


same,  with  the  noifdte  Brltannlet  ftnd 
Minnie  McatrnU  cUUms,  for  the  sum 
of  $4,000;  thmt  under  the  agreement  ap- 
pelant was  to  have  charge  ot  tbe  mining  op- 
eratlons,  while  respmdeat  was  to  look  after 
the  ontslde  affUn ;  that  appelant  perfwrned 
bis  part  Uie  ayreeDunt  untn  October.  1914, 
when  he  beeBme  stA;  that  ore  of  the  ralne  of 
more  than  $89,000  was  extracted  and  shipped, 
and  the  portibaae  price  fully  paid  from  the 
proceeds,  bat  that  the  deed  was  taken  in  tbe 
name  of  Jtmeglh  Ostnnloli,  a  Iwotber  of  the 
rei^mdoit,  secretly,  wtth  Oe  Intent  to  dieat 
and  defraud  appiUantj  and  ttat  OstnmScih 
has  elnoe  transferred  ilie  propwty  to  lesiMmd- 
ent.  ^nie  prayer  for  rdifif  Is  tiiat  reqMndcnt 
be  adjudged  to  hold  tbB  one-half  taitmet 
therein  in  trust  for  appelant,  an  accounting 
required,  and  tbe  reepood^t  directed  to  con- 
Tey  tt»  one-half  Interest  to  antdlai^  The 
allegatlrau  being  denied,  tbe  cause  was  tried 
to  the  oonrt  ^tttng  with  a  jury.  Tbe  Jury 
found  In  fRTor  of  appellant,  but  the  Jadge 
rejected  ttie  findings  of  the  jury,  ami  made 
genwal  and  qiedal  flndtngs  In  favor  ot  re- 
spondent, and  entered  Judgment  Oierecni. 
Tills  appeal  Is  from  tbe  judgment. 

[1]  1.  Hie  first  contentim  ot  appellant  is 
that  the  flndlnge  of  the  court  are  not  support- 
ed by  tbe  evidence^  and  are  contrary  to  the 
decided  weight  and  pr^ndenmce  thereof. 
The  testimony  of  appellant  In  his  own  behalf 
Is  ample,  If  uncontradicted,  to  prove  all  the 
allegations  of  his  complaint ;  he  was  substan- 
tially corroborated  by  his  brother,  Mike  Bo- 
sanats,  and.  In  some  particulars,  by  two  or 
three  other  ^tnesses.  There  are,  however, 
a  number  of  contradictory  statements  In  his 
testimony.  Two  witnesses  offered  for  the 
purpose  of  impeachment  tesUfled  to  state- 
ments made  at  other  times  contradictory  of 
his  testimony  on  the  stand. '  In  addition,  An- 
drew Anderson,  tbe  grantor  of  the  Elenora 
and  Joint  grantor  of  the  other  claims  men- 
tioned, testified  that  at  the  time  appellant 
claimed  to  bare  been  familiar  with  the  prop- 
erty the  claim  had  not  been-  discovered,  no 
vein  disclosed,  and,  at  best,  there  was  known 
to  be  upon  it  float  and  small  holes  and  cuts, 
made  by  blm  In  an  effort  to  locate  .the  vein 
from  which  tbe  float  came.  'Anderson  fur- 
ther testified  that  the  conversation  related 
by  appellant  was  had  In  the  summer  time, 
before  he  discovered  the  Elenora,  and  refer- 
red only  to  the  two  other  claims. 

Bosanatz,  having  testified  tliat  he  and  Os- 
tronich  went  to  Goodrich  gulch  for  the  pur- 
I>o3e  of  examining  tbe  Elenora  or  the  An- 
derson property;  that  when  they  arrived, 
they  went  directly  to  the  Elenora,  exam- 
ined It,  took  samples,  and  attempted  to  buy 
the  property.  Anderson  testified  that  when 
the  two  men  came  to  his  place  they  had 
dinner,  and  proceeded  to  tbe  Carolina,  a 
claim  owned  by  Senator  Hoffman,  of  Boxe- 
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man,  and  did  not  eo  to  the  Sleoora  nntU  the 
next  day,  and  Vbea  (H1I7  when  be  Inrlted 
tbem*  they  bdng  about  to  depart,  to  take  a 
look  at  Ui  proporty;  that  Ostronich  asked 
If  be  could  take  samples,  and  was  given  per- 
mission, and,  on  being  tdd  that  be  (AndownO 
could  not  do  anything  with  the  property  at 
present  aa  account  of  an  attempt  to  Jump 
tbe  claim,  said  that  he  would  retnm  later; 
and  that  Ostronich  did  retnm  on  two  subse- 
qnoit  occasions^  finally  purchasing  tlie  pn^ 
vrty. 

Ostronich  flatly  contradicts  all  of  tbe  te»- 
tlnxmy  of  appellant  conoernlng  any  agree- 
ment as  to  the  Blenora,  or  any  couTersatlon 
on  the  subject,  but  states  that,  baring  on 
several  occasions  t<Ad  appellant  that  If  ap- 
pellant could  secure  a  lease  where  he  could 
make  anything,  he  (Ostionlcb)  would  hdp 
blm  financially,  at  least  to  the  extent  «C 
$1,000.  Reqwndent  further  testified  that  ap- 
pellant told  htm  ot  the  Carolina  and  of  the 
Argenta  claims,  In  tbe  vicinity  of  tbe  Ele- 
nora;  thaj  he  wrote^  In  appellant's  name,  to 
Senator  Hoffman  concerning  a  lease  and« 
being  Informed  that  tbe  owners  might  oper> 
ate  tbe  claim,  but,  If  they  did  not,  they  would 
advise  blm  further,  appellant  and  respond^t 
went  to  Inspect  tbe  two  claims,  lying  about 
20  miles  from  where  tbey  were  working.  On 
reaching  tbe  Argenta  tbey  found  men  work- 
ing on  it,  and  appellant  said  that,  as  tbe 
claim  was  being  <^rated,  It  would  be  useless 
to  try  for  a  lease  <m  it ;  that  Uiey  examined 
-the  Carolina,  and  he  advised  appelant  that 
It  was  pretty  well  worked  out,  but  that  there 
was  one  showing  where  a  man  might,  by  hard 
work,  make  wages.  Beturnlng  to  Anderson's 
cabin  tbey  spoit  the  night,  and  tbe  occur- 
rences of  tbe  nest  day  were  as  Anderson  bad 
stated  them. 

Tbe  testimony  aa  to  appellant's  manage- 
ment of  tbe  mine  was  conflicting  and  unsatis- 
factory. Tbe  evidence  disclosed  tbe  fact  that 
appellant  was  singularly  uninterested  and 
did  not  seek  Information  as  to  the  terms  of 
the  lease  and  bond,  the  expenses  of  operation, 
tbe  returns  from  the  shipment  of  ore,  or  tbe 
reason  why  tbe  title  was  taken  in  the  name 
of  Joseph  Ostronich,  when  he  discovered  the 
fact  He  accepted  small  payments,  approxi- 
mately amounting  to  the  wages  be  earned, 
and  which  respondent  testified  were  in  pay- 
ment of  bis  wages,  but  which  appellant  con- 
tends  were  his  portion  of  net  proceeds,  with- 
out InQuiry  as  to  wliat'  the  proceeds  of  the 
mine  were. 

There  Is  a  Sharp  conflict  in  the  testimony, 
^e  evidence  would  seem  to  be  sufficient  to 
support  either  party's  contention,  considering 
merely  the  cold  record;  but  the  trial  Judge 
bad  the  advantage  of  seeing  tbe  witnesses  on 
tbe  stand  and  noting  their  demeanor  while 
testifying,  and  their  appearance  on  the  stand. 

t2]  Where  the  evidence  Is  conflicting  in  an 
equity  oas^  Ota  findings  o(  fact  by  the  trial 
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judge  rest  upon  the  same  principle  as  Oe  ver- 
dict of  a  Jury.  IngaUs  v.  Austin,  8  Hont 
888.  20  Pac  687.  Ttils  court  has  held  re- 
peatedly fliat,  where  Ouxe  Is  a  aubstantlal 
conflict  In  tbe  evidence,  13te  Supreme  Cmirt 
on  appeal  wHI  not  disturb  tSie  verdict  oC  the 
Jury  on  the  grouml  ctf  alle^  InsnSlctau^  of 
tbe  evidence;  Murphy  Cooper,  41  Mont 
72,  108  Pac.  676;  Prevlslcb  v.  Butte  Electric 
Ry.  Co.,  47  Mont  170,  131  Pnc  25. 

[t]  Indeed,  we  may  go  much  furUier  than 
this,  and  declare  that  the  findings  of  the  dis- 
trict court  in  equity  cases  will  never  be  re- 
versed except  where  the  evidence  clearly  pre- 
pfmderates  against  them.  This  doctrine  has 
been  declared  by  this  court  In  a  long  Une  of 
decisions,  from  Story  v.  Black,  6  Mont  26,  1 
Pac.  1, 01  Am.  Rep.  37.  the  first  case  reported 
In  the  Pacific  Reporter  system,  down  to  Boyd 
r.  Hnfflne^  44  Mtmt  306,  120  Pac.  228.  and 
Wtnslow  V.  Dnndom,  46  Mont  71,  1%  Pec. 
136. 

[4]  2.  Appellant  contends  that  the  rejec- 
tion of  tbe  jury's  findings  constitutes  error, 
fOr  tbe  reason  that  appellant  was  entitled  to 
a  Jury  trial,  and  therefore  its  findings  could 
only  be  set  aside  for  sncb  cause  as  would  war- 
rant like  action  on  a  verdict,  or,  if  this  posi- 
tlOTi  be  not  tenable,  then,  under  the  circum- 
stances, tbe  findings  were  entitled  to  great 
weight,  and  were  not  to  be  lightly  disre- 
garded. 

This  contmtlmi  is  without  merit,  and  has 
long  Hince  been  foreclosed  by  this  court.  In 
tbe  case  of  Bhort  v.  Bstey.  33  Mont  261,  83 
Pac.  4T0,  in  which  tbe  facts  were  similar  and 
tbe  -relief  prayed  for  tbe  same  as  her^  this 
court  said: 

"The  cause  of  action  stated  in  the  complaint 
is  one  of  purely  equitable  cognizance.  There 
is  no  issue  presented  of  such  a  character  as 
wonld  entlQe  any  of  the  parties  to  a  trial  by 
Jury,  according  to  the  usual  course  of  law.  Tbe 
courts  then,  was  not  bound  to  call  a  jury ;  and, 
if  it  had  submitted  tbe  ease  for  findings,  it 
would  not  liave  been  bound  by  them.  In  sut^ 
cases  the  findings  may  aid  tbe  consdence  of 
the  judge,  but  may  not  control  bis  judgment. 
The  findings  and  judgment  are  his.  If,  when 
the  jury  has  made  findings,  the  judge  is  not 
satisfied  with  them,  he  may  disregard  them,  and 
so  find  as  to  satisfy  his  own  conscience." 

In  WetZBtein  v.  Largey.  27  Mont.  212,  70 
Pac.  717,  tbe  court  held  that — 

"Ultimately  the  findings  and  .decree  based 
thereon  must  be  regarded  as  emanating  from  the 
judge,  and  the  correctness  of  the  result,  must  be 
determined  by  a  review  ot  the  action  of  tht 
judge,  without  rpgard  to  the  findings  of  the 
jury.   This  court  has  so  held  In  many  cases." 

3.  We  find  no  error  in  the  ruling  of  tbe 
court  on  tbe  questions  set  out  In  apedfl ca- 
tions Nob.  17  and  18. 

4.  Appellant  propounds  tbe  question,  "What 
are  tbe  rights  of  the  plaintiff  nnder  the  de- 
fense of  ttie  defendant?**  to  wtalcb  the  an- 
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swer  li^  TbB  only  ptopettj  alleged  by 
lant  to  have  the  subject-matter  of  the  trip  to 
Goodrich  gnlcb  is  the  AnderaoD  property* 
the  Elenora.  and  companion  claims.  Had  the 
conrt  found  that  respondent  had  agreed,  gen- 
erally, to  finance  appellant  In  the  operation 
of  any  property  he  might  aecnre,  by  purchase 
or  laase^  and  that.  In  visiting  Goodrich  gulcli 
respondent  was  acting  by  reason  of  the  dls- 
closores  made  by  appellant  concerning  the 
Eaenora  dalm,  as  appellant  contends,  clearly 
a  fldndary  relation  would  have  resulted. 
But  the  evidence  twded  to  show,  and  the 
court  found,  that  the  visit  was  not  pursuant 
to  any  such  disclosure ;  that  at  the  time  of 
the  conreraatloii  between  these  two  mea  the 
Elenora  was  not  discovered,  and  no  was 
disclosed  therein. 

II]  Taking,  then,  the  ttieory  9t  Ou  defeaise^ 
to  dlsoovw  what  rlj^t,  U  any,  qipellant  had 
therennder,  we  find  that  respondant  had 
promised  to  lend  financial  aid  to  awell^t, 
it  neoessary,  diould  he  find  a  property  on 
wbldi  he  could  secure  a  lease;  that  pursu- 
ant to  sudi  agreement  aM>eIlant  dladoaed  to 
respondeat  such  knowledge  as  he  had  con- 
cerning the  Carolina  dalm  and  the  Argenta 
(dalm  In  the  vicinity  of  the  Andwson  prc^ 
erty;  fbat  these  two  iflaims  .were  the  subject- 
matter  of  the  visit  to  Goodrldi  gnl<!h;  but  od 
visiting  the  claims  appellant  himself  found 
that  the  Argenta  was  b^ng  operated  and  con- 
sevnently  could  not  be  leased  and  was  advis- 
ed by  respondent  diat  on  the  Carolina  a  man 
could  only  make  wages  by  hard  work  and  the 
project  of  leasing  that  claim  was  abandoned. 
Having  gone  as  far  as  appellant  desired  re- 
garding the  only  claims  suggested  by  appe- 
lant, respondent  was  released  tram  responsl- 
bllltf,  at  least  until  appellant  should  suggest 
some  other  claim. 

The  subject-matter  of  the  contract  being 
disposed  of,  appellant  had  no  rl^t  "under 
the  defense."  This  also  dtaposee  of  the  dis- 
cussion concerning  *^Tt  i>erformance"'  under 
the  contract,  if  any,  disclosed  In  the  defense. 

The  judgment  of  the  district  court  of  Mad- 
ison county  Is  affirmed. 

Affirmed. 

BRAMTI/T,  a  J.,  and  HOLLOWAX,  HUB- 
LT,  and  GOOPKB^  JJ^  concur. 

On  Motion  for  Bebearlng. 

MATTHEWS,  J.  Appellant's  petition  for 
rehearing  urges  that  the  court  applies  an  ob- 
solete rule  for  the  determination  of  equity 
cases,  quoting  a  portion  of  the  rule  laid 
down  by  the  court,  which  appellant  admits 
was  the  rule  In  the  jurisdiction  prior  to  the 
enactment  of  section  6263,  Revised  .Codes, 
but  contoidlng  that  a  different  rule  applies 
since  the  enactment  of  that  section,  and  that 
it  has  been  so  declared  In  the  f  oUovdng  cases : 
Stevens  v.  Trafton,  86  Mont  KSO,  OS  Fac.  810; 


Id  r»  G(»lberrs  Ostat^  61  Moot  4B6,  US  Fac. 
l<Ki2;  Barnard  Bealty  Oo.  v.  City  of  Butte, 
66  Mont  3S4,  177  Fac.  402;  and  Umrj  v. 
Carrier,  66  Mont  802,  177  Pa&  750.  The  an- 
ttaoiltles  dted  deal  with  sa  oitlrely  different 
phase  of  consldwatton  of  sQuUy  cascn,  and  do 
not  relate  to  the  rule  laid  down  fai  Uie  line  of 
authorities  dtod  in  the  opinion. 

It  is  true  that  in  equity  cases,  since  the 
enactment  of  the  section  referred  to,  the 
court  must  review  the  questions  of  fact  as 
well  as  those  of  law,  and  determine  the  case 
on  its  merits,  to  the  «Dd  that  equity  cases 
might  be  thus  finally  disposed  of  on  their 
meritai  without  Uie  neoeialty  ot  suoeeaslve 
trials  on  the  same  state  of  facts.  As  was 
said  1^  Oils  court  In  Stevena  v.  Tzaftcm, 
sapra: 

"The  evident  purpose  of  the  IieKidlatare  id 
paaring  the  law  above  quoted  was  nsdoabtedly 
to  expedite  the  oitiy  id  final  judgment  in  cases 
where  the  parties  wen  not  entitled  to  trial  by 
joty;  to  put  an  end  to  Utigatfam,  and  avmd 
the  necesu^  of  new  trials  involving  eipense 
and  the  coatiDgeDciea  InddeDt  to  delay.  •  *  • 
To  the  end,  therefore,  that  this  court  might 
enter  final  judgment  In  these  equity  canses,  it 
is  provided  that  the  court  shall,  on  appeal,  detet^ 
mine  tb«  same  on  the  merits,  unless  for  good 
cause  a  new  trial  or  the  taking  of  farther  evi- 
dttce  is  oidered.*' 

This  rule,  liowever,  goes  no  further  than  to 
require  that  the  court  shall  review  the  ques- 
tions of  fact  as  as  those  of  law,  and  dls* 
pose  of  the  cause  cm  Its  merits,  and  does  not 
affect  the  rule  governing  the  court  in  the 
considOTatlcai  of  the  evidnoe.  If;  en  a  re- 
view of  the  queattcms  of  ;tact,  it  does  not  ap- 
pear that  the  evldoace  clearly  preponderates 
against  the  findings  of  fact  by  the  trial  court, 
the  an;>eUate  court  will  not  disturb  those 
findings.  This  Is  the  rule  laid  down  in  the 
oplni<m  hi  this  case,  and  Is  suiq>orted  by  all 
the  opinions  of  this  court  In  equity  cases,  as 
stated  In  the  (^Inimi.  from  Story  v.  Black, 
the  first  case  reported  In  the  Padflc  Beport- 
er,  down  to  the  present  time. 

2.  While  it  Is  true  the  trial  court  made  no 
qpecific  finding  that  the  Anderson  property 
was  not  the  subject-matter  of  the  c<mtract  or 
agreement  between  the  parties,  it  so  found 
In  ^ect,  and  such  implied  finding  is  abun- 
dantly supported  by  the  evidence.  The  court 
carefully  considered  all  of  the  evidence ;  and 
while,  as  pointed  out  In  the  petithMi  for  a  re- 
hearing, there  was  evldoice  in  the  case  to 
support  a  contrary  view,  the  trial  court  had 
the  advantage  of  seeing  the  witnesses  on  the 
stand  and  observing  their  demeanor,  and  was 
at  liberty  to  reject  the  testimony  of  the  one 
set  of  witnesses  and  accept  that  of  the  other, 
and  this  court  will  not,  under  such  clrcum- 
stances,  set  Its  opinion  of  the  evidence  up  as 
against  that  of  the  trial  court. 

3.  It  is  suggested  that  it  has  been  the  uni- 
versal custom  of  appellate  courts,  in  deciding 
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Tltal  qneetiimB  of  fact,  to  fairly  nt  forUi,  in 
the  opinion,  the  Rubstance  at  least  at  the  erl- 
deneet  This  we  teA  haa  been  done  In  thla 
case,  In  so  tar  as  the  fiict  conditions  are  nec- 
essary to  an  Intelligent  optnion ;  no  good  pur- 
pose could  be  subserved  in  cumbering  the 
record  with  tlw  mass  of  testimony  set  out  in 
the  petition  tor  rehearing,  as  pertluent  In  this 
respect 
The  petition  is  dented. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  HTJR- 
LT.  and  GOOFEB,  JJ,  concur. 


STJLLtVAN  T.  MAPgHATT.    (No.  40420 
(Supreme  Court  of  Montana.   Dec.  8,  1920.) 
Novation  «s»7— Pubchabbb  who  aobkid  to 

PAT    roB    WIBINO    BUZLDina    UJLBLE  OV 

OBOUND  or  "NOVATION." 

Where  the  purchaser  ot  a  building  which 
plaintiir  had  wired  for  electricity  agreed  with 
the  vendor  that  he  would  aasume  payment  for 
the  work,  and  the  two  notified  plaiotlfF  that 
the  wires  should  he  left,  etc.,  fteld,  that  there 
was  a  *^ovation"  within  Ber.  Codes,  1  4860, 
SDbd.  2,  and  the  purchaser  became  liable  to 
plaintiff  for  payment  of  the  wiring;  the  pnr- 
cha*er  dearly  rabititatiiig  himself  as  a  princi- 
pal debtor  instead  of  the  vendor. 

[Bd.  Note.— For  other  definitiras.  see  Words 
and  Phmsea,  First  and  Second  Series,  Nova- 
tion.] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Michael  Sullivan,  doing  business 
08  Sullivan  Electric,  against  John  W.  Mar- 
shall. From  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

1 

L.  J.  Hamilton,  of  Bntte,  and  Percy  Napton, 
of  Missoula,  for  appellant 
J.  B.  Healy,  of  Butte,  toe  respondmtt 


COOPEB,  J.  This  is  an  action  to  recover 
for  goods,  wares,  and  merchandise  sold  and 
delivered  to  the  defendant.  On  the  20th  day 
of  April,  1918,  one  E.  S.  Shields  was  the 
owner  and  in  possession  of  a  building  In  the 
city  of  Butte,  Silver  Bow  county,  known  as 
the  ''Butte  Tabernacle,"  upon  which  date  a 
oontract  of  aale  thereof  was  entered  into 


MATOWATiT.  1013 
P.I 

between  Shields  and  detttidant,  and  a  part 
of  the  purchase  price  paid  thereon.  The  final 
payment  therefor  was  made  by  defendant  on 
the  1st  day  of  May  thereaf^.  Prior  to  its 
sale,  and  while  tbe  bnilding  was  In  llie  po»> 
aesalon  of  Its  former  owner,  tbe  plaintiff,  at 
the  special  Instance  and  request  of  Shields, 
performed  work  and  labor,  and  furnished  wir- 
ing and  other  electrical  appliances  for  the  in- 
Btallatlon  of  a  lighting  ^at  therein,  of  the 
T^ne  of  9148.97.  Immediately  after  tbe  mak- 
ing ot  the  final  payment  on  the  purdiase  prke^ 
In  a  conversation  at  wlUdi  the  itelntlff,  tbe 
defendant,  and  Shielda  were  all  present,  it 
was  agreed  tbat  tiie  said  electrical  appli- 
ances should  remain  In  said  building,  and 
that  the  defmdant  would  assume  the  obllga- 
tton  reating  upon  Shields  and  pay  to  plain- 
tiff the  reasonable  value  of  tbe  services  and 
materials^  and  that  Shields  should  thereupon 
be  released  from  any  further  obligation  there- 
on. XJtoa  tbe  trial  In  tbe  court  below,  Ibe 
defendant,  In  Us  own  behalf,  tondilng  the 
agreement  to  pay  plaintiff  for  said  ivpll- 
ances,  testified  as  follows: 

"The  boildiug  was  all  mine,  except  the  wir- 
ing. *  *  *  And  I  says:  'Can't  there  be  some 
arrangements  made,  ean't  we  arrange  with 
SolliTan  to  have  tbe  wiring  left  there  in  the 
buUding,  and  ril  take  diwge  of  that?*  Ha 
(Shiehis)  said  that  was  all  right,  and  that  prob- 
ably could  be  arranged  all  right  and  satUfac- 
tory,  and  he  proposed  that  we  go  right  up  to 
Sulliran's  house,  or  the  shop,  and  settle  the 
thing  there;  so  I  went  along  with  him  op  to 
Sullivan's  ^op  there  and  agreed  to  take  the 
wire,  and  told  Sullivan  I  woald  agree  to  take 
the  wire,  and  told  Sullivan  I  would  agree  to 
pay  for  the  wire.  We  agreed  to  that" 

By  subdivision  2  of  section  4959  of  tbe  Re* 
vised  Codes,  a  "novation"  Is  made  "by  the 
substUution  of  a  new  debtor  In  tbe  place  of 
the  old  one,  with  iutoit  to  release  the  latter." 
This  was  dearly  a  novation— «n  agreement 
on  the  part  of  defendant  to  stand  in  the  shoes 
of  the  seller  (Shields)  and  to  pay  plaintiff 
for  the  labor  and  appliances  none  of  the 
parties  deny  were  performed  and  furnished 
as  allied.  Upon  the  showing  here  made, 
the  defendant  cannot  escape  liability  upon 
an  obligation  his  own  testimmiy  clearly  shows 
he  assumed. 

Tbe  Judgment  is  ttaerefbre  afllrmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAI  and 
HITRLY,  JJ.t  concur. 
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JONOSKX  T.  NORTHEBN  PAa  BT.  CO. 
(No.  406&) 

(SapniiM  OoarC  of  IConUuL    Jw.  2,  1920.) 

1.  NXQZ.iaSKCK  9=32— LlABILirT,ABmS  IMK 
BBKACH  OF  I^AL  DITTT. 

Actionable  neclivence  ariM  0DI7  from  a 
breach  of  local  daty. 

2.  RuuoADa  ^b876(2>— DuTT  10  vmpaMiB 

DBTIRSD. 

The  only  duty  owed  to  a  trcspoaMr  on  the 
tracka  ta  to  refrain  fran  wantonly  or  wiUfaUy 
injuring  him  after  diacoverlnc  Ua  proaence  in 

a  poeition  of  periL 

3.  Railboadb  «=3355(1)— "iNvrm:"  ard  "li- 
CBjrsBB"  DiBTiMamaiizD. 

The  dietiuction  between  a  licensee  and  an 
Invitee  npon  m  railroad  tra^  ta  not  merely  one 
of  deacriptlTo  phraseology,  an  fnvitattan  being 
inferred  where  there  la  a  common  interest  or 
mutual  adTsntage,  while  a  license  ia  implied 
where  the  object  la  the  ideamra,  conTeniowe, 
or  the  benefit  of  the  peraon  enjoying  the  privi- 
lege. 

[Ed.  Note.— For  other  definitions,  see  "Words 
and  Phrases,  Pint  and  Second  Series  li- 
censee.] 

4.  RA1U0AD8  ^a>8S5(l)  —  PBawuv  Off  nuoK 

HBU  UCBIfSEK. 

A  boy  crossing  railroad  tracks  as  a  mere 
matter  of  coDvenlence  to  save  traveling  a  more 
circoitou's  route  and  crossing  at  a  pubUc  street 
was  at  beat  a  bare  licensee  enjoying  the  gratui- 
tons  favor  of  the  railroad  fn  the  use  of  its  prop- 
erty. 

5.  NSOUaBHCI  «a»32(l}— COUION'UW  DVTT 
TO  XJOBNUE  DEmraD. 

At  common  law  the  owner  of  premises 
owed  to  a  licensee  no  duty  as  to  the  condition 
of  the  premises  save  that  he  should  not  know- 
io|^  expose  him  to  hidden  peril,  or  wantonly 
or  willfully  caoae  him  harm. 

6.  Bahaoadb  «=s>358(l)  —.Den  to  uOEnBn 

Oir  TBACX  DBFIRXD. 

A  railroad  owea  to  tiie  Iteensee  on  ita  tracks 

no  duty  save  that  it  should  not  knowingly  ex- 
pose him  to  hidden  perD,  or  wantonly  or  will* 
fully  cause  him  harm. 

7.  CouBTB  ^tSd—Qamanov  or  ABAMDonUBirr 
of  b8tasu8hbd  bttlr  of  law  kattkb  vob 
Lboiblatubb. 

An  argument  that  an  eatabllsbed  rule  of 
law  shotdd  be  abandoned  shonld  be  addreased 
to  the  LegislatiTe  Assembly,  and  not  to  the 
court 

8.  GolOfON  LAW  «=»11  — RtTLE  IN  STATE  UN- 
LESS INCOHSISTENT  WITH  OBOAHIO  OB  LBOIS- 
UTITB  ACT. 

The  common  law  of  England  la  the  rule  of 
law  and  decision  in  all  the  courts  of  the  state, 
except  in  so  far  as  it  is  inconsistent  with  the 
supreme  law  of  the  land  or  the  Constitution  or 
the  statutes  of  ttie  state,  as  is  expressly  de- 
clared in  Ber.  Codes.  {|  3552.  6213,  and  8060. 


Appeal  from  DUtrlct  Court;  SUw  Bow 
Oounty;  J.  J.  Lvncb,  Jadgei 

Actton  Joaepli  Jonosky.  as  admlnistn- 
tor  of  the  estate  of  Obester  Jonoiky,  deoeased, 
against  the  NorOiem  Padflc  Ballway  Com- 
pany. Jodgmoit  for  pUintUt,  and  deffemdant 
an>ett1s.  Reversed  and  remanded,  with  dl- 
rectlons  to  dismiss. 

Walker  &  Walker,  of  Butte,  and  Oonn. 
Baacli  ft  Hall,  of  Helena,  for  appellant. 

Harry  Meyer  and  Wm.  Meyw,  both  of  Butter 
for  ntpODdeat* 

HOLLOWAT,  J.  Immediate  east,  sooth, 
and  west  of  Its  passenger  atation  In  Bntte  are 
the  yards  owned  and  operated  by  tbe  Northern 
Pacific  Railway  Company.  Throned  these 
yards,  running  from  east  to  west,  are  tbe  main 
line  tracks  and  some  20  or  more  tracks  parallel 
thereto,  with  the  necessary  connecting  switch- 
e&  These  tracks  are  in  constant  use  In  mov- 
ing trains  through  the  yards.  In  storing  cars. 
In  making  up  and  breaking  up  trains,  In  mov- 
ing cars  to  and  from  warehouses  and  to  and 
from  loading  and  unloading  spurs.  Several 
City  streets,  including  California  aveine,  e:£- 
tend  from  the  north  to,  and  terminate  at, 
the  north  line  of  the  yards.  Some  distance 
south  of  the  yards  there  is  a  considerable 
number  of  houses  occupied  by  peoi»le  not  con- 
nected with  the  business  of  the  railway  com- 
pany. These  houses  are  within  the  dty  limits 
and  occupy  r^larly  laid  out  lota  and  blocks, 
the  blocks  being  separated  by  streets  run- 
ning north  and  south  .which  bear  the  same 
name  aa  the  streets  north  of  the  yards.  On 
Harrison  armne,  at  the  east  end  of  the  yards, 
there  Is  a  public  street  crossing,  and  at  the 
west  end,  ou  Kaw  avenue,  there  Is  anott^er. 
Between  these  two  streets,  a  distance  of  ap- 
proximate 200  rods,  there  Is  no  public  hl|^- 
way,  street  or  other  thoroughfare  across 
these  yards. 

On  the  aftemotm  of  April  19,  1919,  ahont 
80  freight  cars,  all  coupled  together,  were 
standing  on  track  11  In  the  yards.  The  two 
cars  farthermost  to  the  west  were  immediate- 
ly west  of  the  west  line  of  California  avenue 
extended  to  the  south;  the  east  end  of  the 
string  of  cars  being  about  1,100  feet  farther 
east  In  the  course  of  business  It  became 
necessary  for  the  railway  employSs  to  remove 
the  twelfth  car  from  the  east  end  of  the  string 
of  cars,  and  to  effect  this  purpose  a  locomo- 
tive backed  onto  the  east  end  of  track  11  and 
agntust  the  easternmost  car  of  the  string  with 
sufflcient  force  to  cause  the  coupling  to  be 
made  automatically,  ^nd  this  force  drove  all 
the  cars  to  the  west  3  or  4  feet  Just  at  the 
instant  of  the  Impact  Chester  Jonosky,  a 
minor,  was  crawling  under  the  coupling  be- 
tween the  second  car  and  third  car  from  the 
west  end  of  the  string  of  cars.  The  car  whe^ 
of  the  third  car  passed  over  his  left  leg  and 
Injured  his  right  leg.  As  the  result  of  theae 
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InlBiiefe,  the  b&r  iflled  a  tew  bonra  later,  and 
this  action  b7  the  administrator  oi  his  estate 
'Was  brought  to  recover  damages. 

It  1b  allied  that  for  more  Qian  a  year  prior 
to  the  accident  children  as  well  as  adults  were 
permitted  by  the  railway  company  to  cross 
and-  recross  the  tracks,  particularly  at  a 
point  where  Oallfomia  BTttme  on  the  north, 
tf  extended,  would  nmnect  with  California 
avenue  south  of  die  yards;  that  the  custom  of 
the  people  was  known  to  the  railway  com* 
pany  and  acquiesced  In  without  obJectl<Hi,  and 
by  reason  thereof  the  duty  was  Imposed  upon 
the  company  to  exerdae  reasonable  care  to 
keep  a  lookout  for  children  who  might  be 
crossing  tho  yards,  and  to  give  appropriate 
warning  of  its  Intended  movements  of  cars ; 
that  it  fftUed  In  both  respects;  and  that  Oie 
death  of  the  bc^  was  caused  proximately  by 
the  failure  of  the  railway  company  to  dla- 
charge  this  duty.  The  answer  Is  substantially 
a  general  denial. 

Witnesses  In  bdialf  of  Qie  plaintiff  testi- 
fied that  for  a  condderable  period  prior  to 
the  injury  'the  pec^  living  south  ol  the 
tracks  had  habitually  ^veled  back  and  forth 
across  the  yards  as  a  short  cut  to,  or  conven- 
ient means  of  readiihg,  p<^te  norOi  of  the 
yards  and  to  avoid  the  longer  route  by  way  of 
the  public  crossing;  that  this  custom  was 
known  to  the  railway  cwnpany  and  suffered 
to  prevail,  without  objection,  «o  far  as  the 
witnesses  knew,  and  one  witness,  a  schoolgirl, 
testified  that  on  two  or  three  occasions  aa- 
flofH  of  the  company  had  assisted  her  in 
getting  between  coupled  cars  standing  In  the 
yards. 

There  is  nbt  a  suggestion  in  the  evidoice 
that  a  walk  had  be»  constructed  across  the 
track,  that  the  trav^  had  followed  any  wcOl- 
defined  route  over  the  tracks,  that  the  yards 
could  be  used  by  these  people  without  ma- 
tnlally  IntGrfering  with  their  pn^r  nse  by 
fb6  company,  or  ttiat  the  company  had  in  any 
manner  held  out  to  these  people  or  Induced 
them  to  believe  that  the  yards  could  be  cross- 
ed In  safety,  or  that  It  was  Intended  to  pei^ 
mit  the  use  of  any  portion  of  the  yardsi  or 
the  yards  in  thdr  oitlrety.  as  a  public  crost- 
Inft  but,  on  the  oontrary,  the  employte  of  the 
company  working  in  the  yards  testlfled  in  ef- 
fect that  every  reasonable  effort  had  been  ex- 
pended to  prevent  the  use  of  the  yards  by 
thBBB  people  and  particularly  by  diildren, 
that  apiiealB  had  been  made  to  the  police  de- 
partment and  to  the  sdiool  authorities  to  as- 
slat  in  keeping  children  cut  of  the  yards,  and 
In  this  th^  were  corroborated  by  the  chief  of 
police  and  the  truant  ofllcer. 

Upon  the  trial,  and  over  defendant's  ob- 
JectifHi,  the  court  tostmcted  the  jury  that, 
as  to  licensees,  the  railway  company  owed 
the  duty  to  exerdse  reasonable  care  In  Ihe 
management  and  running  of  Ite  trains  to  pro- 
tect them  from  injury  and  refused  defend- 
ant's offered  Instruction  to  the  effect  that, 
ss  to  licensee^  the  company  was  under  no 


dn^  to  keep  a  lockout  of  give  warning  of  tbe 
Intended  movement  of  ears  In  Qie  yards.  The 
trial  resulted  in  a  vwdlct  for  the  plaintiff, 
and  from  the  judgmrat  entered  thereon,  this 
aiH>eaI  is  prosecbted. 

Counsel  for  appellant  cental  that  the  boy 
was  a  trespasser,  or,  at  beat,  a  Ucoisee.  Oonn- 
seL  for  reqKmdmt  insist  that  he  was  a  licen- 
se^ and  for  the  purpose  of  this  appeal  he  will 
be  treated  as  such.  The  two  instructions 
abov^  Oien,  fairly  present  the  conflicting 
views  of  tbe  respectlTe  parti»  upon  the  law 
gov^lng  this  case. 

Tho  action  is  grounded  In  the  alleged  pri- 
mary negligence  of  the  railway  company,  and 
does  not  involve  ajtj  element  of  the  last  clear 
chance  doctrine,  or  the  doctrine  of  attractive 
nnisancea 

[1]  Acdonable  negligence  Arises  only  xrom 
a  breach  of  legal  duty  (Fussebnan  v.  T^ow- 
Btone  Valley  L,  &  L  Co.,  68  Mont.  254,  163 
Pac.  473,  Ann.  Gaa  1918B,  420),  and  therefor^ 
to  detormlne  the  correctness  of  the  theory  nptm 
which  this  case  was  submitted,  it  ts  necessary 
to  determine  just  what  legal  duty  the  eom- 
pany  owed  to  Obester  Jmosky  at  the  time  he 
was  injured.  If  it  owed  htm  the  primary 
duly  to  ke^  a  lo(rfcout  and  give  warning  of 
tbe  intended  movonent  c£  cars  In  the  yards. 
tbea  this  Judgmmt  should  be  affirmed;  If 
it  did  not,  plaintiff  has  no  cause  of  action. 

[I,  I]  Decided  cases  almost  without  nnmbor 
may  be  found  which  assume  to  define  the  le- 
gal relationship  existing  between  a  railway 
company  and  a  perscm  Injured  on  its  tracks. 
These  cases  cover  every  gradation  of  the  re- 
lationship from  that  existing  between  the 
company  and  its  employ6  rightfully  in  the 
position,  in  tbe  discharge  of  Ms  duties,  to 
that  existing  betweai  the  company  and  a 
naked  trespassra  on  the  tradu  without  the 
semldance  at  right  In  a  few  jurisdictltms 
no  distinction  is  drawn  between  the  measure 
of  duty  owed  by  the  company  to  Its  employe, 
on  the  one  hand,  and  the  trespasser,  on  tbe 
other;  but  these  cases  are  exceptlonaL  In 
Arkansas  and  Tennessee,  and  po^lbly  in  oth- 
er stetes,  this  rule  Is  established  statute. 
With  the  exceptl<ma  noted.  It  fiiay  -be  said 
that  the  rule  Is  universal  that  as  to  a  tres- 
passer tbe  company  owes  no  primary  duty. 
Ite  duty  Is  of  a  negative  character-^to  re- 
frain trim  wantonly  or  willfully  injuring  hlra 
after  discovering  his  presence  in  a  position 
of  peril.  Pasting  to  a  consideration  of  the 
duty  owed  to  a  Uc^seci  however,  we  enter  a 
veritable  maze  of  omfllctlng  and  ccmtradio- 
tory  dedslons.  Much  of  the  confusion  arisMt 
from  the  failure  ot  the  courte  to  distinguish 
between  a  license  and  an  Invitation,  and  par- 
ticularly between  an  implied  license  and  an 
implied  invitation.  The  distinction  Is  not 
mwely  one  of  descriptive  phraseology,  but  has 
ite  founaatl<m  In  sound  awnmoo  sense.  An  in- 
vltetlon  Is  tnfferred  where  there  Is  a  common 
Interest  or  mutual  advantage,  wbUe  a  license 
Is  Implied  where  the  object  Is  the  mere  pleaa> 
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nre,  oonventHice,  or  bmeflt  of  tb*  peraoo 
enjoying  the  prlTllege.  Bennett  t.  Railroad 
Co.,  102  U.  S.  577, 684,  26  li.  EU.  28S :  2  White 
on  Personal  Injories  on  Railroads,  |  870. 
Tlie  Snpreme  Court  of  HataftAmetts  bas 
stated  tlie  mie  as  f<^lows: 

*^  coma  nndar  aa  implied  Invltatioa,  as  dls- 
tbiffnlshed  from  a  mere  lieenae,  the  vliitor 
must  come  for  a  purpose  coDoected  with  the 
InislDeH  In  which  the  occupant  Is  encaged,  or 
which  he  permits  to  be  carried  on  there.  There 
must  at  least  be  some  mutuality  of  Interest  in 
the  Bobject  to  which  tl^e  visitor's  business  re- 
lates, altbough  the  particular  thiog  which  is  the 
object  of  the  visit  maj  not  be  for  the  benefit 
of  Uie  occupant."  Flunnmer  t.  Dill,  106  Haas. 
426, 81  N.  E.  82  Am.  Bt  Bep.  463;  Wright 
T.  B.  A  A.  R  Co.,  142  Mass.  300^  7  N.  B.  866 ; 
Elliott  on  Ballroadi,  |  1210;  1  Thompam  on 
Negligence,  |  967;  17  B.  a  Z«.  066;  »  Cfc. 
405. 

Tb^  same  distinction  Is  made  by  the  Eng- 
lish conrta.  Hohnes  r.  Railroad  Co.,  4  Exch. 
204. 

[4]  At  the  time  he  was  Injured,  Chester 
Janoshy  was  not  engaged  in  any  business  in 
which  the  railway  company  was  Intereated. 
He  was  crossing  the  tracks  as  a  mere  matter 
of  emiTenleuce  to  himself,  to  save  the  effort 
of  travellDg  the  more  circuitous  route  and 
crossing  at  the  public  street  At  best,  he  was 
a  bare  licensee  enjoying  the  gratuitous  favor 
of  the  company  In  the  use  of  Its  property. 
What,  then,  was  the  measure  of  the  com- 
pany's duty  toward  him? 

[B,  I]  At  common  law  the  rule  was  well 
settled.  The  owner  of  premises  owed  to  the 
licensee  no  duty  as  to  the  condition  of  the 
premises,  save  that  he  should  not  knowingly 
expose  him  to  hidden  perils  or  wantonly  or 
willfnlly  cause  iiim  harm.  The  licensee  en- 
tered  upon  the  premises  at  his  own  risk  and 
enjoyed  the  license  subject  to  the  concomitant 
perils  arising  from  the  owner's  use  in  the  or- 
dinary course  <rf  business.  Pollock  on  Torts 
(10th  Ed.)  544;  2  White  on  Personal  Injuries 
on  Railroads,  S  860 ;  Burchell  v.  HIcklsson.  60 
L.  J.  C.  P.  101 ;  Hounsell  v.  Smyth,  2  L.  T. 
Rep.  (N.  S.)  440;  Bolch  v.  Smith,  7  H.  &  N. 
736;  PhilUim  v.  Library  Co.,  55  N.  J.  Law, 
807,  27  Atl.  478;  Devoe  t.  New  York,  O.  & 
W.  Ry.  Co..  63  N.  J.  Law,  276,  43  Atl.  S99; 
Sweeny  v.  Old  Colony  &  N.  Ky.  Co.,  10  Allen 
(kass.)  368.  87  Am.  Dec.  644;  Romans  v. 
Boston  Elev.  Ry.  Co..  218  Mass.  76.  105  N.  E. 
598,  L.  R.  A.  1915A,  610.  Ann.  Oas.  1917A, 
893.  Thompson  In  his  Commentaries  on  the 
Law  of  Negllgaice  says: 

"A  fair  expression  of  the  doctrine  Is  that  a 
railway  company  is  under  no  obligation  to  pro- 
tect a  person  on  the  track  under  an  Implied 
Ucense  to  use  Its  right  of  way,  by  talcing  steps 
to  prevent  harm  to  such  person,  unless  It  baa 
so  acted  ai  to  mislead  him,  but  that  the  extent 
of  its  duty  Is  not  to  injure  him  wantonly  or 
wHtfaUy,  and  tlut  one  who  enters  the  yard  ot  a 
railway  conpany  under  a  mere  license  assnmes 
the  tiak  ot  all  dangers  which  are  caused  by  a 


natural  and  proper  ass  of  tb  and 
trains."   Section  1722. 

As  opposed  to  the  common-law  rule  Is  the 
so-called  intermediate  rule,  adopted  by  a  con- 
siderable number  of  American  courts,  sub- 
stantially to  this  effect: 

"Where  the  track  or  the  grounds  of  a  railway 
are  used  by  pedestrians  as  a  passageway,  for 
a  considerable  time  without  objection,  or  with 
a  tacit  acquiescence  on  the  part  of  the  com- 
pany, a  pedestrian  crosdog  over  snch  grounds 
or  along  such  tracks  •  becomes  a  licensee  in 
such  a  sense  that  be  Is  not  to  be  considered  a 
mere  trespasser  acting  at  his  perO.  to  whom 
the  compsny  owes  no  special  du^  until  his 
pern  is  discovered,  hot  that  It  becomes  the 
duty  of  the  company,  in  operating  its  road  at 
such  a  place,  to  use  increased  pmdence  and 
caution  in  proportion  to  the  danger  to  such  per- 
sons, by  maintaining  a  lookout  upon  its  engines 
and  trains,  and,  according  to  a  considerable 
mass  of  authority,  by  giving  audible  signals  on 
approaching  such  places,  such  as  would  be  rea- 
sonably required  on  approaching  a  public  cross- 
ing." 

Tbon^NHO  says  this  doctrine  Is  "difficult 
to  d^iend  upon  sonnd  iwindide.*'  2  Thomp- 
son Ml  NeeUgenoe^  par.  1724,  p.  426.  Ooncem- 
Ing  It,  BUlott  MTS: 

"This  rule  seems  to  us  to  be  not  only  con- 
trary to  the  weight  of  authority,  but  also  im- 
l»acticable  and  in  violation  of  the  true  princi- 
ple that  should  govern  sodi  cases.  If  it  be 
true,  as  generally  conceded,  that  a  licensee 
takes  bis  license  subject  to  the  'concomitant 
risks  and  perils.'  he  must  surely  take  it  sub- 
ject to  the  use  of  the  road  in  the  manner  in 
which  it  was  used  at  the  time  the  license  was 
granted— that  is,  subject  to  the  mnning  of 
trains  in  the  ordfaiary  manner  without  any  spe- 
cial reference  to  lilm— and  he  occupies,  there- 
fore, to  this  extent,  substantially  the  position 
of  a  trespasser.  In  other  words,  the  company 
owes  him  no  dnty  of  active  vigilance  to  spe- 
cially look  out  for  and  protect  him,  tor  be  must 
know  that  his  license  is  subject  to  all  risks  in- 
cident to  the  use  of  the  track  by  the  com- 
pany In  the  same  manner  in  which  It  was  used 
St  the  time  the  license  was  granted,  and  that 
the  company  assumes  no  new  obligation  or 
duty.  Indeed,  It  seems  to  us  that  he  is  bound 
to  know  that  a  railroad  company  haa  no  power 
to  license  the  use  of  ita  tracks  In  such  a  man- 
ner as  to  interfere  with  its  duties  to  the  public 
as  a  common  carrier.  If  it  owes  a  duty  to 
every  bare  licensee  to  run  its  trains  with  ref- 
erence to  him,  to  look  out  for  him,  to  signal, 
to  slow  up,  and  perhaps  to  stop  wherever  it 
has  reason  to  expect  him,  it  can  do  UtUe  else, 
its  trains  cannot  be  on  time,  and  the  traveling 
public  must  suffer.'*  8  Baiiott  on  BaSroads,  | 
1260. 

Upon  the  facts,  this  case  cannot  be  distin- 
guished from  Sgan  v.  Montana  C  Ry.  Ca.  24 
Uont  569,  63  Pac<  831.  In  the  E^n  Case 
this  court  followed  the  common-law  rul& 
The  plaintiff  was  considered  first  as  a  tres- 
passer, and  the  general  rule  announced  as 
abova  The  court  thai  proceeded: 
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*fBtit  if  It  ba  eomndtd  Oat  at  th«  time  of  the 
aeddant  tha  idaintiff  vaa  upon  the  track  by 

tacit  pennisaion  ohITi  without  any  invitatioD, 
express  or  implied,  Ua  case  is  not  bettered, 
for  he  went  and  remained  there  at  hia  own 
risk,  and  to  Bucb  a  licensee  by  sufferance  or 
tolerance  (if  the  expression  may  be  used  to  de- 
scribe the  plaintifi)  no  duty  waa  imposed  YxT 
law  on  the  defendants  other  or  greater  than 
they  wonld  have  owed  to  a  naked  trespasser. 
SoQDd  reason  and  tiie  decided  welsht  of  vtr 
thority  are  In  accord  with  these  views.**  , 

Ttw  doctrine  <UF  that  ease,  as  applied  to  a 
licensee,-  has  been  affirmed  In  Btfnbom  r. 
Griswold,  27  Mont  79,  G&  Pac.  SOT,  59  1j.  R. 
A.  771,  94  Am.  St  Rep.  818,  and  In  Montague 
T.  Hanaim,  88  Mont  876,  99  Pac  1063,  and 
the  same  mle  of  liability  was  apfdled  in  Qlor^ 
er  T.  Gbicaso.  Ml.  ft  St  P.  By.  Oo..  54  Mont 
446,  171  Pac.  27& 

[7]  Com^  for  reopcmdent  contoid  that 
by  dedaratlona  drntalned  in  later  caees  this 
court  has  discredited  the  rule  of  the  Bgan 
Case,  and  If  not,  that  it  is  now  time  that  the 
rule  was  abandoned  altt^tSier.  With  ref- 
eroice  to  the  first  contention  It  Is  snffldent 
to  say  that  counsel  are  mistaken.  A  careful 
reTiev  o£  the  cases  cited  will  diaclose  tbat 
tbe  rule  of  liability,  as  ai^Ued  to  a  licmseeb 
has  been  adhered  to  consistently  erer  slnoe 
the  decision  of  the  Bgan  Oasb  The  argu- 
ment in  snn>ort  of  tbe  second  cratentlon 
should  be  addressed  to  Qie  LegidatiTe  As- 
sembly. This  court  is  not  a  lawmaking  body. 

[I]  When  the  tenrlttHry  of  Montana  was  or> 
ganlzed,  <Mie  of  the  first  acts  of  the  L^^lsla- 
tive  Assembly  was  to  declare  Uiat  tbe  commwi 
law  of  Bn^nd  Aonld  be  the  mle  of  law  and 
dedsica  in  all  the  courts,  except  In  so  far 
as  it  was  Incondstent  wltb  tho  Organic  Act  or 
the  acts  of  Uie  territorial  Leglalatore.  Ban- 
nack  Statutes,  p.  SS6.  That  act  was  continued 
in  force  from  January  11,  1866.  When  the 
Codes  were  ad(q>ted  in  1895,  It  was  dedared: 

"The  common  law  of  En^and,  so  far  as  it 
ifl  not  repugnant  to  or  inconsistent  with  the 
Constitution  of  the  United  States,  or  the  Oon- 
stitution  or  laws  of  this  state,  or  of  the  Codes, 
is  the  rule  of  deddoB  In  all  the  courts  of  this 
•Ute."  Pot  Code  1886,  S  5162. 

As  If  to  make  assurance  doubly  sure,  that 
declaration  was  repeated  three  times.  It 
was  carried  Into  the  rerislon  of  1907  and 
is  now  found  In  sectlims  3652,  6213,  and  8060, 
Revised  Codes.  The  rule  has  not  been  alter- 
ed by  our  Legislature,  nor  does  it  conflict 
with  the  supreme  law  of  the  land,  or  with 
the  Coostltntlcai  or  statutes  of  this  state.  V^r 
this  court  to  assume  to  change  it  would  oe 
nothing  Aort  of  Judicial  legislation. 

Under  the  decision  ot  the  I^an  Case  ai^ 
other  cases  apivovbjg  it  the  complaint  does 
not  state  a  cause  of  actton,  and  under  plaln- 
tUTs  own  Uieory  It  cannot  be  made  to  do  so. 
The  judgment  Is  therefore  reversed,  and  the 


cause  Is  maanded,  wltb  dlceotloiis  to  die* 
miss  the  aetioo. 


BRANTI/X.  a  J.,  and 
THBWS,  and  COOPER,  J  J. 


HURIiT, 
concur. 


MAT- 


'  HENSEI7  T.  MBBTOK.    (Ma  4001.) 
(Snprame  Court  <tf  Momtaam.   Fab.  9,  1920.) 

1.  PuuDure  ^»8C1),  11— Facts  and  hot  ooif- 

CtnSIOKS  oa  XVIDENCB  to  be  fUAUBO. 

Under  Rev.  Codes,  }  6982,  facta  are  to  be 
I^ded,  and  not  conclasiona^  nor  eridence  fropi 
which  facts  might  be  inferred. 

2.  Plbadino  «=>301(3)  —  Allbgatioh  that 
becobds  show  cebtaih  taotb  is  hot  buitl- 
GiKirr  TBBmcATion. 

Verification  of  complaint  alleging  tbat  rec- 
ords of  General  land  Office  show  certain  facts, 
of  the  truth  or  falsity  of  which  plaintiff  asserts 
neither  knowledge  nor  hdief,  is  not  soffident 

&  Fdbuo  lasm  j4(s>12&— BuBiunr  or  fboot 

OH  OLAUUKX  IN  AOXION  AOAUnR  FAZBHTHI 
TO  BSTABLIBH  BQUITABLB  ITIU. 

In  action  to  establish  eqaitaUe  title  as 
against  the  patentee,  and  to  require  execntioa 
and  delivery  of  deed  to  plaintiff,  plaintiff  has 
burden  of  showing  snch  equity  in  himself  aa 
wonld  control  legal  title  in  bands  of  defendant 

4.  Pdblio  lands  <8=sS{K1) — PLAiirrrrr,  claim- 
ing BqUTTABU;  TITLI  UNDCB  SOLDIXBa' 
SCKP,  BEgmBKD  TO  PLEAD  FAOTS  BBIKQXNflt 
80LDIZB  AND  THOSK  HOLDING  UNDXa  HDC 
WITHIN  THX  ISDKEAL  8TATCTKS. 

Plaintiff,  aulng  to  establish  equitable  title 
made  in  himself,  and  to  require  the  execution 
and  delivery  to  him  of  the  deed  for  pn^wrty  oi 
which  he  daims  to  be  equitable  owner  under 
"Boldiers*  scrip"  secured  from  bdrs  of  deceased 
soldier,  under  Rev.  St  U.  S.  |  2306  (U.  S. 
Comp.  St  {  4694),  must  allege  sudi  facts  as 
will  connect  himself  with  the  original  title  from 
the  government  ai>d  in  so  doing  must  state 
facts  bringing  tbe  deceased  soldier  and  those 
holding  under  him  within  sections  2304-2307 
(sections  4602-4504,  4002). 

5.  PUBUO  LANDS  ^»86(1>- OOHPLAINT  TO  U- 
TABLISH  EQUITABU  TTXU  UNDSH  BOLD  UBS' 
8CBIP  INBUVnCXBHII. 

In  action  to  establish  equitable  title  by 

plaintiff  claiming  under  "soldiers*  scrip,"  se- 
cured from  heirs  of  deceased  Civil  War  soldier, 
under  Eev.  St  U.  S.  S§  2304-2307  (U.  S.  Comp. 
St  SS  4592-4594,  4602).  complaint  failing  to 
allege  that  plaintiff's  prcdccesaor  was  a  soldier 
in  tbe  Civil  War,  that  he  had  entered  not  to 
exceed  160  acres,  that  he  had  served  90  days 
in  tbe  army  and  had  been  honorably  discharged 
tberefrom,  and  that  his  heirs,  under  wluim 
plafaitiS  dataoed,  had  been  minora,  A«U  Insuffi* 
dent  to  state  a  cause  of  aetiim. 


^f^wutm  other  casM  *es  sasN  tei^  and  KBT*NUHBEB  In  all  Kv-Nomb«red  DlseBts  sad  Indexas 
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6.  PUBUO  LAIIDB  ^985(1>— BlOBTS  OV  OlVIL 

Was  boldibb,  who  bhivbed  land,  desobkd 
to  hinob  childbeif,  amd  not  to  adttlt 
ohildben. 

Under  Hev.  St  V.  S.  |  2807  (U.  8.  Comp. 
St  I  4602),  chUdren  of  CivU  War  soldier,  to  be 
entitied  to  fath«-'B  right  to  enter  land  under 
■ecttona  230^2307  (secUoDs  46»2-4594,  4602). 
moat  be  under  ai^e;  anch  right  being  givoi  to 
the  aoldier'a  minor  childroi  only,  and  not  to 
adult  children. 

Appeal  from  Dlatrict  Gonrt,  Blaine  Coun- 
ty; John  W.  Tattan,  Judge. 

Action  by  William  B.  Hensen  against 
Lawreuue  MertOQ.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Reversed. 

John  W.  Stanton,  of  Great  Falla,  tar  ap- 
pellant. 

Norrls  &  Hnrd,  of  Great  Falls,  tor  re- 
spondent 


MATTHEWS,  J.  The  complaint  herein  Is 
enUtled  "Bill  in  Equity,"  from  which  It  ap- 
pears that  respondent  made  application,  at 
.the  United  States  land  office  at  Havre,  Mont, 
for  120  acres  of  land,  on  what  is  familiarly 
known  as  "soldiers'  scrip,"  which  he  secured 
by  mesne  conveyance  from  Dartus  Walton, 
Jr.,  and  J<din  Walton,  ttte  sole  hein  at  law  of 
one  Darius  A.  WiOtfm.   The  ctHu^alnt  al- 


"ni.  That  the  records  of  the  General  Land 
Office  show  that  Darius  A.  Walton  made  orig- 
inal homestead  entry  at  the  United  States  land 
office  at  Ionia,  in  the  state  of  Waihingtoa,  on 
the  27th  day  of  September,  1873,  section  85^ 
township  15,  range  16  west 

"ly.  That  the  records  of  the  department  fur- 
ther show  that  the  said  Dariua  A.  Walton 
served  as  a  Michigan  soldier  during  the  CSvii 
War  in  Company  H,  28th  Begiment  Michigan 
Infantry." 

Th&t  by  Tlrtae  of  section  2306  of  the  Revis- 
ed Statutes  of  the  United  States  (U.  S.  Comp. 
St.  t  4S94)  the  said  Darlns  A.  Walton  became 
entitled  to  a  soldier's  additional  bounty  land 
right,  which  was  assignable;  that  Walton 
had  not  been  heard  of  for  more  than  seven 
years,  and  Is  believed  to  have  died  about  1890, 
and  left  surviving  him  "no  widow,  and  the 
aforesaid  John  and  Dariua  A.  Walton,  Jr.,  as 
bis  sole  and  only  belrs  at  law**;  that  the  De- 
partment of  the  Interior  refused  to  give 
Hbrce  and  effect  to  the  asalgnmente,  which 
action  of  the  d^rtmait  was  illegal;  and 
that  appellant  knew  of  the  rights  of  the  re- 
spondent, but  was  permitted  to  enter  the  land, 
and  finally  to  receive  a  patent  therefor.  The 
complaint  further  alleges  that  respondrat  Is 
the  equitable  owner  of  tba  land  by  reason  of 
bis  filing,  and  that  appellant  holds  the  naked 
legal  title  as  trustee  for  respondent  This 
appeal  la  from  a  Judgment  in  favor  of  re- 
8pond«it 


Appellant  nrges  tiiat  tbe  oonq^laliit  does  not 
state  facts  sufllclent  to  oonsUtnte  a  cause  of 

action,  for  two  reasons: 

[1]  Section  6632  of  the  Berlsed  Codes  pro> 
Tides  that  tbe  complaint  must  contain: 

"A  statement  of  the  facts  constituting  tbe 
cause  of  action,  in  ordinary  and  ccmciae  lan- 
guagew" 

That  facts  are  to  be  pleaded,  and  not  con- 
cln^ODS,  nor  evidence  from  which  facts  might 
be  Inferred,  is  an  elemental  rule  of  plead- 
ing. The  allegations  (tf  paragraphs  in  and 
ly,  quoted,  are  not  statements  of  fact  at 
all,  hut  merely  a  recitation  of  what  the  plead- 
er says  la  disclosed  in  the  records  of  tbe 
G^eral  Land  Ofllce. 

[2]  The  con4>laint  must  b^  verified  by  the 
affidavit  of  tbe  party  to  the  effect  that  the 
pleading  is  true  of  bis  own  knowledge,  ex- 
cept as  to  matters  alleged  on  information  and 
belief.  In  this  instance  the  affidavit  of  re- 
spondent, as  to  matters  vital  to  his  case,  is 
merely  that  "the  records  of  the  General  Land 
Office  show"  certain  things,  of  the  truth  or 
falsity  of  which,  as  a  matter  of  fact,  he  as- 
serts neither  knowledge  nor  belief. 

[3, 4]  Respondent  was  seeking  to  establish 
equitable  title  in  himself  and  to  require  the 
execution  and  delivery  to  him  of  a  deed  for 
the  property.  In  order  to  prevail  it  was  in- 
cumbent upon  him  to  show  such  equities  in 
himself  as  would  control  the  legal  title  in  the 
hands  of  appellant  G^o  v.  Clarke  Fork  Min. 
Co.,  30  Mont.  90,  75  Pac.  859.  The  complaint, 
then,  most  allege  such  facts  as  will  connect 
respondeat  with  the  original  title  from  tbe 
government  In  order  to  do  so,  he  must  there- 
in state  such  facta  as  will  bring  Darius  A. 
Walton,  and  those  holding  under  him,  within 
the  provisions  of  sections  2304  to  2307  of  the 
Revised  Statutes  of  tbe  United  States  (U.  S. 
Comp.  St  H  4592-4594,  4602).  Section  2904 
(section  4592)  provides: 

"That  every  private  soldier  and  officer  who 
has  served  in  the  army  in  the  United  States 
during  tbe  recent  Rebellion  for  ninety  days 
and  who  vas  honwably  discharged  and  has  re- 
mained loyal  to  the  government"  is  entitled  to 
enter  homestead  land  not  exceeding  160  aoes. 

Section  2306  (section  4594)  provides  that, 
where  such  a  soldier  has  entered  less  than 
160  acres,  he  shall  be  permitted  to  enter  so 
much  land  as,  when  added  to  the  quantity 
previously  entered,  shall  not  exceed  160  acres ; 
while  section  2S07  (section  4002),  in  the  case 
of  tbe  death  of  tbe  soldier,  extends  tbe  right 
to  his  widow,  if  unmarried,  or,  if  she  be  dead 
or  married,  to  his  "minor  orphan  children,  by 
a  guardian  duly  appointed  and  officially  ac- 
credited at  the  Department  of  the  Interior." 

Tbe  complaint  in  this  action  Is  silent  in  ad- 
dition to  its  failure  to  allege  as  facts  that 
Dariua  A.  Walton  was  a  soldier  in  the  Civil 
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War.  and  that  he  had,  prior  to  the  asslgmuent  |  Tbe  Jndgbieiit  of  tbe  dlstilct  cottrt  Is  re- 
of  the  right  by  his  h^s,  entered  less  than  versed: 


160  Bcrea,  aa  to  whether  he  served  90  days  In 
tbe  army,  and  as  to  whether  be  was  honor- 
ably discharged  therefrom.  Indeed,  as  to  the 
quantity  of  land  entered,  tt  would  appear  from 
tbe  complaint.  If  It  alleges  anything  in  this 
connection,  that  he  entered  an  entire  section 
of  land.  This,  of  course,  would  have  been  Im- 
possible under  the  law;  but  what  portion  of 
the  section  described  are  va  to  assnine  he 
did  enter? 

While  the  complaint  alleges  that  tbe  widow 
of  Walton  is  dead,  and  that  the  assignors 
named  were  tbe  sole  heirs  at  law  of  the 
soldier,  it  Is  silent  as  to  whether  or  not  tfa^ 
were  minors,  and  rathw  negatives  the  pos- 
sibility by  showing  that  they  made  the  assign- 
ment la  their  own  right,  and  not  by  guardian, 
as  required  by  tbe  law  ^der  whldi  they 
assumed  to  act. 

[B]  In  view  of  tbe  defects  pointed  out,  dear- 
ly tbe  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  tbe  judg- 
ment of  the  district  court  must  be  reversed. 
However,  as,  under  this  disposlticm  of  the 
case,  the  matter  may  come  up  again,  we  are 
constvelned  to  note  here  that,  from  tbe  docu- 
mentary evidence  adduced  at  tbe  trial,  tbe 
facts  in  this  case  are  such  that  the  complaint 
cannot  be  amended  to,  state  a  cause  of  action. 
The  evidence  referred  to  is  this:  Darius  A. 
Walton,  the  soldier,  married  Anna  Forbear 
March  13,  1876;  two  children  bom,  to  wit, 
John  and  Darius  Walton.  Walton  deserted 
his  wife  some  five  or  six  years  later,  and 
never  returned,  but  was  reported  to  have  been 
drowned  in  tbe  spring  of  1S90.  The  assign- 
ments by  tbe  Walton  brothers  were  made  In 
Jane,  1906,  at  which  time  they  made  affidavit 
to  the  fact  that  they  were  then  both  over  tbe 
age  of  21  years,  aud  at  which  time  tbe  young- 
est must  have  been  at  least  24  years  of  ag& 

[S]  Under  section  2307,  Revised  Statutes  of 
tbe  United  States,  only  tbe  "minor  orphan 
children"  of  tbe  soldier,  acting  "by  a  guard- 
ian duly  appointed  and  officially  accredited 
at  the  Department  of  the  Interior,"  were 
entitled  to  tbe  benefit  of  tbe  chapter.  As  was 
well  said  by  Hon.  Clay  Tillman,  In  Circular 
No.  528  from  the  Department  of  the  Interior, 
of  date  February  15, 1917: 

"It  was  never  in  the  miad  of  Congress  tbat 
these  rights  should  pass  beyond  the  limits  indi- 
cated in  the  sections.  Out  of  gratitude  to  the 
soldier,  Congresa  desired  to  confer  upon  him  per- 
sonally a  material  benefit;  if  he  died  before 
gaining  that  benefit,  upon  those  dependent  upon 
bim — his  widow  or  his  minor  children;  not 
upon  adult  children,  not  upon  collateral  heirs, 
and  certainly  not,  in  tbe  absence  of  any  heir, 
upon  some  state  or  foreign  government.'* 

Other  questions  are  raised  by  counsel,  but 
do  not  require  conslderatl(»  under  this  dispo- 
sition of  the  case. 


Reversed. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  HOR- 
LY,  and  OOOFKB,  JJ.,  concur. 


In  re  OALUCOTTB.  (No.  4854.) 
(Supreme  Court  of  Montana.   I<e&.  19; 

1.  Attobnbt  and  oueht  4=>39  —  IbsooBo  or 

CONVICTION  BUmCIENT  BTIDSffCB  TO  SUS- 
TAIN CHABOE8  IK  DlfflABMEHT  PBOCEEDINOflL 

In  proceedings  to  disbar  an  attorney  for 
conductiDg  a  place  where  Intoxicating  liquors 
were  sold  in  violation  of  law,  the  record  of 
conviction  for  such  violation  was  sufficient  to 
establish  the  charge  of  misconduct  constitatlng 
tbe  basis  for  the  disbarment  proceedings. 

2.  AnOXHET  AND  CLIENT  «=a4B  —  OPKBAXma 
PLACE  WHEBB  INTOXICATINa  UQDOBS  ABB 
ILLBOALLT  BOLD  IS  OBOUND  FOB  DXBBABHSNT. 

Operating  a  place  where  intoxicating  liq- 
uors are  sold,  bartered,  and  given  away  In 
violation  of  law,  and  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking 
intapcatii^  liquors  as  a  beverage  in  violation 
of  law,  osnstitntes  ground  for  disbannent. 

Proceedings  to  disbar  J.  W.  CaUlootte  from 
the  iffsctlce  of  law.    Dlsbannoit  ordered. 

S.  O.  Ford,  of  Helena,  for  the  State. 

• 

BRANTIiY,  a  J.  On  January  24,  1919. 
there  was  filed  In  this  court  by  tbe  Attorney 
0«!neral  a  complaint,  properly  verified,  charg- 
ing J.  W.  Callicotte,  an  attorney  and  counsel- 
or at  law  of  the  courts  of  Montana,  with 
conduct  justifying  his  disbarment  from  the 
practice  of  law,  as  follows: 

"That  on  or  about  tbe  24th  day  of  August, 
1918,  and  for  some  time  prior  thereto,  and 
continuouBly  thereafter,  up  to  the  24th  day  of 
September,  1918,  at  the  town  of  Bowdoin,  in 
PhtUips  county,  the  said  3.  W.  Callicotte,  be- 
ing then  and  there  a  member  of  the  bar  of  this 
court,  maintained  a  common  nuisance  in  viola- 
tion of  the  laws  of  the  state  oi  Montana,  in 
that  the  said  J.  W.  Callicotte  tbtm  and  there 
conducted  a  place  where  Intoxlcatliv  liquors 
were  sold,  bartered,  and  ^ven  away  in  vic^- 
tion  of  law,  and  where  peraons  were  permitted 
to  resort  for  the  purpose  of  drinking  intoxicat- 
ing liquors  as  a  beverage  in  violation  of  law." 

It  Is  further  alleged  that  In  an  action  be- 
fore Isaac  N.  Rader,  Jpstice  of  the  peace  of 
Malta  township,  Phillips  county,  charging 
Callicotte  with  maintaining  the  nuisance, 
Callicotte  pleaded  guilty  and  was  punished 
by  being  sentenced  to  pay  a  fine. 

Though  served  with  summons  and  a  copy 
of  the  complaint  on  May  29.  1919,  Mr.  Calli- 
cotte has  never  made  an  appearance  in  this 


«a»For  otlier  osms  see  same  tople  snd  KaT-NUUBSR  in  all  Key-Numbered  Dlgesta  and  ladazei 


Digitized  by 


Google 


1020 


187  FAOmO  REFOBTBB 


(Mont 


ooDTt  nor  mad*  maj  umrar  deiiTtav  On 
dmrcB.  He  Owztafon  itands  In  defftidt  for 
falliiM  to  Biunrar. 

[1. 2]  At  the  time  the  eom^nt  wu  filed 
thft  Attorney  General  nbmltted  the  record 
of  Oalllcotte^  convlctUHi  as  above  eel;,  forth. 
Thlfl  l8  auflldent  to  establish  the  charce 
agalDst  him.  nierefore,  wlthont  etnnmeDt 
ftarther  than  to  say  that  an  attorney  who 
Is  BO  far  anrntodfal  of  the  obligations  of  his 
oath  aa  to  be  guilty  of  anch  ctndiict  is  nnflt 
to  be  a  member  of  the  bar.  It  is  ordered  and 
adjudged  that  the  said  J.  W.  Oalllcotte  be 
removed  from  his  <^oe  as  attors^  and  coun- 
selor at  law,  and  that  hla  name  be  strlckoi 
from  the  rolls. 

HOLLOWAT,  HTJBLT,  and  UATTHEWS. 
3J^  concur. 

GOOPBR,  J.,  being  absent,  takes  no  part 
Inr  the  foregoing  deetolon. 


KNOP  T.  OHIOAGO,  H.  &  ST.  P.  BT.  GO. 
(No.  40S20 

(Snpreae  Gonrt  of  Montana.   BMb.  10,  1920.) 

1.  RAiEBOAne  4as»411(l^-^nRca  av  DnniGB 
nor  BBQtnsBD. 
Under  Bar.  Gbde  1007,  |  480S,  railroads  are 
not  required  to  eonstmet  fences  at  apnr^  T'b, 
siding^  eroBsinKfi,  and  tonitsbles,  and  are  liable 
tof  lignry  to  domestic  animals  at  such  places 
omy  where  negligent. 

%  baxlboadb  4s»441(^— Pbdu.  uon  oabb 
K&nK  BT  PBOor  or  Knxma  or  noana  on 
uzmHoxD  aam  tback. 
Proof  of  Uie  killing  of  stock  on  an  nnfgnced 
depot  side  track,  establishes  a  prima  fade  case 
of  negligence  nnder  Bev.  Code  1907,  |  4309, 
notwithstanding  secdoa  430S,  making  railroad 
liable  for  death  oi  domestic  animels  mi  tmfenced 
siding  only  where  negligent 

a  RULBOADS  «B»441(S).  446(1)— Pbbbvhp- 
noR  or  ifBOUGEKT  KXLuao  or  arocK  hot 
BBBcmn  nr  orroaiira  nsmionr,  bdt 
ooNFuor  IB  roB  jubt. 
Bridence  tiiat  train  oauring  Injury  was 
properly  equipped  with  safety  derieeSk  and  that 
all  reasonable  care  was  osed  to  prevent  tnjoryt 
does  not  rebut  the  prima  fade  case  of  negli- 
gence established  by  proof  of  the  killing  of  stock 
on  an  unfenced  siding,  under  Rev.  Code  1907,  S 
4309,  but  merely  creates  a  conflict  in  the  tes- 
timony to  be  determined  by  jury,  under  section 
8028,  Bubd.  2. 

Appeal  from  District  Conrt,  Powell  Conn- 
17 ;  Geo.  B.  Winston,  Judge. 

Action  by  Louis  G.  Kuc^  against  the  Chi- 
cago, Milwaukee  &  St.  Paul  llailway  Com- 
pany. From  Judgmrat  for  plaintiff,  and  frmn 
an  order  drying  motlcm  for  new  trial,  do- 


ftendant  aitpeali.  Judgment  and  mte  re- 
Teraed,  and  canae  remanded. 

I.  B.  Blaladell,  d  Deer  Lodges  fbr  ^pd- 
lant 

S.  P.  Wilson  and  E.  J.  CummlB%  both  ot 
Deer  Lodg^  tot  respondent. 

HUBLY^J.  Two  of  idalntlirB  b^sei  were 
killed  lomn  the  track  (rf  defmdant  railway 
company  near  Garrison  by  one  of  Ita  engines. 
Plaintiff  brought  action  and  recovered  Ju^ 
me^  tnm  which,  and  an  wdisr  denying  a 
motloo  for  a  new  trial,  defendant  anwaled. 

It  appears  that  the  main  line  of  defend- 
ant's railway  mns  in  a  genially  westerly 
or  northwesta>ly  direction  from  Garrison. 
Paralleling  the  same,  commendng  at  a  point 
near  the  depot,  is  a  passing  or  side  track, 
joining  the  malnjtne  at  a  point  some  dis- 
tance west  The  accident  occurred  about  200 
to  SOO  feet  east  of  tlie  switch  connecting  the 
two  tracks  at  t3ie  west  end  of  the  passing 
track. 

To  the  north  of  defendant's  track,  at  a 
distance  testified  by  witnesses  as  betweoi  200 
and  SOO  yards  at  the  p<^t  where  the  ac- 
cident occurred,  is  the  main  line  of  the 
Northern  Padflc  Railway.  The  two  lines 
later  c<mTerge,  and  enter  a  tuond  oaed  by 
both  railway  ciMnpanles;  the  tunnel  being 
approximately  one  mile  from  the  depot  of 
defendant  at  Garris<m. 

On  the  south  of  defendant's  track  the  de- 
fendant maintains  a  fence,  and  the  Northern 
Pacific  Railway  Company  likewise  maintains 
a  foice  upon  the  north  side  of  its  track.  Each 
fence  extends  to  a  point  at  or  near  the  tun> 
neL  Hiere  Is  no  fence  between  fhb  two 
tracks. 

Plaintiff's  land  adjoins  the  track  of  the 
Korthem  Pacific  Railway  Company  on  tbe 
north  side  of  ita  fence;  the  fence  being  used 
by  plaintiff  as  a  part  of  his  pasture.  There 
was  a  gate  therein  leading  to  the  tracks,  but 
plaintiff  testified  that  the  gate  was  not  con- 
structed for  bis  benefit  nor  used  by  him. 
The  horses  were  kept  In  the  pasture  referred 
to  and  went  therefrom,  presumably  through 
this  gate,  though  there  Is  no  direct  testimony 
as  to  how  they  escaped  from  the  pasture. 

The  engineer  testified  that  he  did  not  dis- 
cover the  horses  in  time  to  stop  hia  train 
before  coming  in  contact,  thou^  liis  ei^ne 
was  properly  equipped  with  safety  appli- 
ances, and  that  he  did  all  tliat  was  possible 
without  endangering  the  safety  of  passengers 
to  bring  tlie  train  to  a  stop,  to  avoid  injur- 
ing the  animals. 

[1]  The  plaintiff  predicates  his  right  to  re- 
cover upon  the  failure  ct  tbe  defeiklant  to 
maintain  a  proper  fence  upon  the  north  side 
of  its  track  between  its  station  at  Garrison 
and  tbe  tunnel,  also  alleging  negligence  In 
the  operation  of  tbe  train  which  killed  the 
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anlmalSL  Defendant's  answer  la  In  effect  a 
general  deniaL  The  contention  of  the  com- 
pany was  that,  the  stock  being  killed  at  a 
siding,  under  the  law  It  was  not  obliged  to 
fmce  at  ench  point 

An  examination  of  oar  statutes  dealing 
with  the  subject  of  animals  injured  by  rea- 
son of  the  failure  to  fence  discloses  that  va- 
rious laws  iq>on  the  subject  bare  beoi  enact- 
ed by  differoit  Legislatures. 

The  history  of  section  950,  ClvU  Oode  1896. 
is  discussed  by  Mr.  Oommlasioner  Clayberg 
in  Beandin  t.  O.  S.  L.  B.  R.  Oa,  81  Mont 
238,  78  Pbc.  803.  That  section  was  later 
amended  by  chapter  29,  Laws  of  1905,  p.  60, 
thereof,  which  In  turn  was  amended  1^  an 
act  of  the  Legislature  approTOd  March  1, 
1007,  embodied  in  our  preset  statute  as 
section  4308,  Revised  Oodea  1907,  wblA  reads 
as  f<dlows:  t 

"Rallro&d  corporaticmB  zaust  make  and  main- 
tain a  good  and  legal  fence  on  both  sides  of 
their  trade  and  property,  and  maintain,  at  all 
croasingB,  cattle  guards  orer  which  cattle  or 
other  domradc  animals  cannot  pass.  In  case 
they  do  not  make  and  maintain  such  fence  and 
snuds,  if  tiidr  oigines  or  cars  shall  kill  or 
maim  any  cattlt  or  other  domestic  animals  upon 
th^  line  of  road,  tiiey  must  pay  to  the  owner 
of  Budi  cattle  or  other  domestie  animals,  in  all 
cases,  a  fair  mariret  price  for  same,  unless  it 
occumd  throu^  tba  neglect  or  fonit  of  the 
owner  of  the  animal  bo  killed  or  maimed;  Pro- 
vided, that  nothing  herein  shall  be  construed  so 
as  to  prevent  any  person,  or  i>ers<mB,  from  re- 
covering damages  from  any  railroad  corporation 
for  its  negligfott  Iblling  or  injury  to  any  cattle, 
or  other  dwiestlc  animals,  at  qmra.  sidings, 
T*s,  crossings  and  turntables." 

The  only  difference  between  the  presMit 
statute  and  chapter  29,  Laws  of  1906,  is  the 
addition  to  the  latter  act  of  the  clause  com- 
mencing, with  the  w<wd  "provided"  therein. 

Section  950,  Civil  Code  1806,  restricted  the 
liability  ot  tbe  railways  tm  Injuries  based 
npon  a  mere  fiillnre  to  fence  to  accidents  oc- 
corrlng  upon  the  railway  along  or  through 
file  realty  of  tbe  owners  of  Qie  cattle  In- 
jured, and  contained  otbet  provisions  not  em- 
b]faced  in  tbe  present  statute,  but  whldi  are 
not  germane  to  the  questions  involTed  In  tbla 
case.  In  all  of  these  sections,  boweTer,  is 
found  the  general  provision; 

"Railroad  corporations  must  maintain  a  good 
and  sufficient  fence  on  rither  or  both  rides  of 
their  track  and  property." 

In  none  of  them  Is  contained  a  ivovlsion 
In  express  words  relieving  the  railway  com- 
imny  from  the  obligation  of  fencing  all  por- 
tions of  their  rights  of  way.  Including  de[>ot 
grounds,  sidings,  spurs,  etc. 

ProTlsltms  of  similar  statutes,  however, 
have  been  frequently  construed,  and  the  rule 
Is  stated  In  Elliott  on  Railroads,  §§  1193  and 
1194  (citing  cases),  In  accord  with  the  wel^t 
of  authority  and  which  we  regard  aa  found- 
ed npon  sound  reasoning,  as  follows: 


U.  A  ST.  F.  BT.  00.  1021 

P.> 

"Altiunigh  a  statute  Imposing  the  duty  to 
fence  may  not  In  express  tarms  except  higbways, 
tbe  court,  from  the  necessities  ot  the  case,  will 
give  tbe  statute  such  a  omstructioa  aa  to  ex- 
empt the  company  from  tbe  duty  to  fence  at  a 
public  crosaing. 

"Railroad  cfHspanfcs  are  not  required  to  fence 
their  tracks  at  their  depots  and  about  their 
station  grounds.  Where  passengers  and  freight 
are  received  and  discharged  tbe  public  conven- 
ieoce  requires  that  there  should  be  unobstructed 
access  to  the  buildings  and  tracks,  uid  there- 
fore fences  are  not  required. 

"Tbe  exempticm  aK>lie8  to  passenger  stations, 
freight  depots,  and  the  space  used  for  tiie  con- 
venience of  tin  cnni»any  In  swltddiv  Its  cars 
and  making  up  trains  and  supplying  Its  engines 
with  fuel  and  water.  The  exemption  of  switch 
grounds  is  founded  on  the  danger  to  employ^ 
which  would  necessarily  result  were  tbe  tracks 
fenced.  The  safety  of  the  employes  at  points 
where  they  almost  continuously  pass  up  and 
down  tbe  track  io  the  performance  of  their 
duties  Is  far  more  important  than  would  be  the 
safety  afforded  to  animals  and  property  from  the 
ereetioa  of  fbnoes  at  sneh  tracks." 

See,  also.  Baker  t.  Sa  GaL  By.  Oa^  114 
Oal.  001,  40  Pac.  606;  Prlckett  t.  A.,  T.  ft 
S.  F.  &  Co.,  88  Kan.  748,  7  Fae.  6U;  A., 
T.  ft  8.  F.  B.  Co.  T.  Shaft,  88  Kan.  621, 
6  PaCL  806;  WHmot  r.  Ore.  By.  Co.,  48  Or. 
494,  87  Pac.  628,  7  B.  A.  (N.  8.)  20S,  120 
Am.  St  Bep.  840,  U  Ann.  Oaa.  IS;  11  B.  a 
U  I  88  (Fenoea). 

In  fact,  this  court,  In  the  caae  Dt  Beandin 
T.  O.  &  u  B.  06.,  81  Iffont  S38,  76  Pac. 
308,  while  not  no  stating  explicitly,  recog- 
nized the  rule  as  above  set  forth,  la  basing 
its  decision  therein  npon  similar  antboiltlea 
tbere  dted. 

Respondent  Insists  that,  as  to  whether  a 
certain  point  on  the  railway  la  or  Is  not  one 
which  by  reaaoo  of  its  location  the  railroad 
Is  reQuized  to  foice,  the  rule  la  aa  stated  In 
BUlott  on  Railroads,  »  1194  and  1202  (dt- 
Ing  cases): 

''It  is  held  that  tbe  question  as  to  whether  the 
place  at  which  an  animal  Is  killed  or  injured  is 
reasonably  necessary  for  depot  purposes  may  be 
for  the  jury,  but  where  only  conclusion  can  be 
drawn  it  la  a  queetiom  for  tbe  court. 

"While  It  is  purely  a  question  of  law  whether 
or  not  a  railway  company  shall  fence  at  its  de- 
pot grounds  or  at  points  where  the  erection  of 
a  fence  would  interfere  with  the  company  in 
transacting  its  bumness,  It  is  usually  a  question 
of  fact  whether  a  certain  point  constitutes  part 
of  tbe  depot  grounds  or  whether  the  erection 
of  a  fence  at  any  particular  place  would  inter- 
fere with  the  company'*  onployte  in  the  per* 
fonnance  of  tttir  duties^  Thus  it  baa  been  held 
for  the  jury  to  determine  whether  a  company  la 
excused  from  putting  in  cattle  guards  at  a  par- 
ticidar  point  on  the  ground  that  their  erection 
would  interfere  with  the  employ^  of  the  com- 
pany in  tbe  performance  of  their  duties." 

Such  views  would  be  of  great  weight  had 
either  of  the  statutes  In  force  preceding  the 
enactment  ot  section  4308  remained  a  part 
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of  On  Btatate  law  of  tills  state.  HowOTer, 
aa  Indicated,  tbe  L^slatare,  In  enactlnff 
what  l8  now  wctloD  430S,  added  to  tbe  then 
existing  law  the  following  dause: 

'  "Provided,  that  nothing  herein  shall  •  •  • 
prevent  ony  person  •  •  •  from  recovering 
damagee  *  *  *  for  its  negligent  killing 
*  *  *  domestic  animals  at  spun,  sidings.  Y'a, 
crosiingB  and  tomtidilea" 

— thereby  saying  to  the  railway  companies 
that  In  the  event  of  their  failure  to  fence 
their  tracks  they  would  be  liable  for  all  In- 
juries resultiLng  to  stock  by  reason  of  8U<^ 
fiillnre,  without  a  showing  of  negligence,  and 
that  as  to  the  designated  places  the  com- 
panies would  be  held  liable  for  Injuries  to 
stock  only  where  Its  actual  negligence  was 
established.  As,  in  the  cases  where  the  in- 
juries are  the  result  of  a  failure  to  fence 
other  negligence  need  not  be  proven,  while 
In  the  latter  case  a  stock  owner  must  prove 
negligence,  it  Is  reascMiable  to  assume  that 
the  Legislature,  recognizing  the  Interest  of 
the  public  In  having  free  access  to  station 
gromids  for  the  transactlcni  of  business  with 
the  companies,  and  the  danger  resulting  to 
employes  operating  trains  from  the  construc- 
tion of  necessary  cattle  guards  across  the 
tracks  connecting  fences  contiguous  to  sid- 
ings, spurs,  etc.,  in  effect  said  that  no  fenee 
should  be  required  at  such  places. 

It,  i}  Appellant  contends  that  in  the  latter 
event  the  provisions  of  section  4309  that  the 
killing  or  injury  shall  be  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany do  not  ai^ly;  also  that  where,  as  Id 
this  case,  tbe  railway  employes  testify  posi- 
tively that  the  train  was  properly  equipped 
with  safely  devices,  and  that  all  reasonable 
care  was  usM  to  prevent  injury,  even  in 
cases  wb&ee  that  section  Is  appllcatrte,  the 
prima  fade  case  has  been  rebutted.  In  nei- 
ther of  these  views  do  we  concur.  Section 
4309  makes  no  exception  in  favor  of  railway 
companies  as  to  aoddents  occurring  at  the 
places  enumerated  In  sectlcm  4S08.  Tbeowner 
suing  for  damages  resulting  from  Injuries 
to  hto  stock  at  those  points  Is  as  much  en- 
titled to  estaUlA  his  prima  fsde  case  under 
flie  provldons  of  lite  latter  section  as  In  any 
other  Instance.  The  other  contention  has 
been  set  at  rest  by  decisions  ot  this  court  that 
audi  testimony  on  the  part  of  the  company 
merely  creates  a  conflict  In  the  testimony, 
to  be  determined  by  the  jury.  Bevlsed  Codes 
1907, 1  8028,  subd.  2;  Johnson  v.  O.,  H.  &  St 
P.  Ry.  Co.,  62  Hont  73,  165  Fa&  971;  Free- 
man V.  O.,  M.  &  St  P.  By.  GOb,  S2  M(mt 
1, 164  Pac.  012 ;  Emerson  v.  Butte  Elec.  By. 
Co..  46  Mont  4S4,  129  Fac.  319;  State  T. 
Nlelson,  iL87  Pac.  639,  recently  dedded  by 
the  court  but  not  yet  officially  reported. 

The  court  submitted  to  the  Jury  the  ques- 
tion whether  the  defendant  was  giUlty  of  neg- 


Ugance  In  'ttie  failure  Co  ttatattalta  a  teuoa, 
and  also  submitted  an  faistnxctlon  In  effect 
leaving  to  Chelr  determination  whether  or  not 
the  section  of  a  fence  would  Interfere  with 
the  conv^lence  of  the  public  or  the  safety  o£ 
empl<^fifl  ot  the  railway  omipany.  In  either 
of  whldi  events  the  jarr  woe  told  tlie  com- 
pany was  not  required  to  fienoe  the  siding. 

In  our  vUrw  the  sole  question  to  be  sub- 
mitted to  the  Jury,  upon  the  record,  aside 
from  that  of  dam^es,  was  as  to  wheUier  or 
not  the  aoddent  was  occasioned  by  the  neg- 
ligent <9eratlon  of  def^danlfs  tratai. 

It  follows  that  the  motion  toe.  a  new  trial 
should  have  bom  granted.  Tbo  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  tar  a  new  trial. 

Bcvcrsod. 

BRANTLT,  a  J.,  and  HOtW)WAY,  MAT- 
THEWS,  and  OOOPEBi  JJ.,  concur. 


DALX  V,  BIELLET.   (No.  4106J 
(Supreme  Court  of  Montana.   Feb.  19,  1920J 

1.  ATTAOHiraRT  «»193~SHenDT  PESSOVAIXT 
XJAnU  TO  OABETAEEB  OW  ATTAOHEn  PHOP- 
EBTT  APPOINTED  WITHOUT  OBOEB  OF  COtJBT. 

Failure  of  sheriff  -  to  secure  an  order  ot 
court  aa  required  by  Bev.  Codes,  {  3167,  does  not 
relieve  him  from  personal  liability  to  one  ap- 
pointed by  him  to  take  care  ot  attached  prop- 
erty ;  appointee  being  under  no  obligation  to 
determine  as  to  whether  or  not  such  an  order 
has  been  secured,  in  view  of  sections  6211,  6660, 
7062,  subd.  16. 

2.  Shebiffs  and  constables  <8=>79,  100— 
Shebxvp  liabls  to  kkefeb  of  attached 

PBOFBBTT  AFPOlRTXn  BY  DJCPUTX  WrTHOtT 

OBDEB  OF  COtXBT. 
A  sheriff  is  indivldnally  liable  to  a  keeper 
ot  attached  property  appconted  without  order  of 
court  although  the  appohitment  was  made  by  a 
deputy  sheriff;  the  deputy  having  the  authority 
to  appoint  a  keeper  aa  an  incident  to  his  duty 
to  "attach  and  safely  keep  the  property,"  in 
view  of  Bev.  Codes,  ||  360  and  666a 

3.  WOBK  AND  X^ABOB  «=o27  (3)-OllX  SDXNO  ON 

A  quANTuu  mnnn  icat  tbstitt  to  kx- 

FKESa  CONTBAOr  FIXINO  OOUPERSATION. 
One  suing  on  a  quantum  mernit  for  the  val- 
ue of  aervicea  rendered  may  testify  to  an  ex- 
presE  promise  to  pay  a  spedfied  amount;  tbe 
only  effect  In  such  a  case  of  proof  ot  an  express 
contract  fixing  the  price  being  that  the  stipu- 
lated price  becomes  the  quantum  meruit  In  the 
ease. 

4.  APFEAi.  Ann  KBBOS  «a>104S(2)— Pebiot- 

TXNQ  KXPBKr  ISSIIICOIVT  BT  CRQtTAZJXlEP 
WITKISS  QflCATEBIAL. 

In  an  action  on  quantum  meruit  where 
plaintiff  testified  to  an  express  contract  fxiag 
the  compensatimi,  which  then  became  the  qnan- 
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turn  tnendt  In  the  cam,  tbe  ftct  that  he  was 

thereafter  pennltted  to  tmdty  thct  such  mm 
vac  tba  veaacuable  nlna  of  tiie  serrieea,  with- 
oot  being  first  technically  qualified  as  an  ex- 
pert witnesa,  waa  immateriaL 

5.  Atuceioutt  «=s»1A8— Ksmm  or  pboperty 

FOB  ATTAOHIHO  OBBOXTOS  HfmUBD  lO  BU- 
flONABU  VAUn  or  8BBTICBB  WHIU  BIC- 
PLOTBD  BT  OWIIBB  OB  BBUBIYBB  OT  ATTACHED 

PBOPBBrr. 

The  fiact  tiiat  a  perton  was  In  tiie  employ 
of  the  owner,  trustee,  or  recdrer  of  attached 
proiwrty  dnrlng  a  part  or  all  of  the  time  that 
he  was  in  chaise  of  such  property  aa  keeper 
under  appointment  by  a  sheriff,  did  not  preclude 
his  right  to  reeorer  from  the  ahetiflf  the  rea- 
Bonable  ralne  of  hie  serricea  as  a  keeper. 

6.  Attaohhbnt  «s»193— Qcbpxb  or  attaohbd 

FBOPBBf  T  XiraniJBD  TO  BEASOHABU  OOUPKH- 
BATIOn  raOM  APPaiWTMBNT  TO  BUBBBNDES 
or  PBOPEBTT. 

One  who  had  been  appointed  by  aherlit  aa 
keeper  of  attached  property  without  order  of 
conrt  was  entitled  to  recover  from  the  sheriff  a 
reasonahla  compenaativo  from  the  time  of  hia 
appointmoit  to  the  time  when  he  anrrendered 
or  was  required  to  sorrender  poaaearion  of  the 
attached  property  to  aoma  otiicr  person. 

7.  ATTACHMEni  <8=>193— $800  KOT  BXCSaSZTK 
AS  A  HATTEB  OF  LAW  TO  ONB  CABINO  rOB 
ATTACHED  PBOPBBTT  TOB  4.(^0  DATS. 

In  an  action  against  a  sheriff  by  a  keeper 
of  attaohed  proirerty,  m^pointed  by  the  slieriff 
without  aa  order  of  court,  a  Terdiet  for  9800 
AeM  not  exceaalTe  as  a  matter  of  law  where 
plaintiff  acted  as  keeper  for  400  d^s,  although 
patt  of  the  time  he  was  also  employed  by  a 
receiver  or  trustee  of  the  owner  of  property  of 
which  the  attached  propwty  formed  a  part  as  a 
genetal  aupeiintendent 

Ajqpeal  tnm  District  Court,  Hissonla 
County ;  Asa.  U  Dancan,  Judge. 

Action  by  Jesse  Daly  against  W.  L.  Eel- 
ley.  From  a  Judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  dkendant  ap- 
peals. Affirmed. 

Henry  O.  Stiff,  of  Los  Angeles,  Oal.,  and 
Thoe.  N.  Marlowe,  of  Missoula,  for  appel- 
lant 

Harry  H.  Faraooa,  ot  MlBsonla,  for  re- 
Bpondent 

BIATTOBWS,  J.  Aa  BK>ear8  from  tbe 
record,  aroelbuit^  Eetley,  was  sheriff 
Mlasoola  county,  and  one  W,  B,  Coffey  was 
bia  deputy  tn  charge  of  Uie  offlc&  On  Janu- 
ary 19, 1914,  a  writ  of  attadiment  was  plac- 
ed In  Cfrffey'a  bands  and  by  him  served  by 
taking  into  bis  possesslfHi,  as  deputy  sher- 
iff, a  con8ldenU>le  amount  of  personal  prop- 
erty, and  he  thereupon  posted  fm  the  prop- 
erty ol  the  mining  company,  d^endant,  a 
notice  of  attachment,  signed:  *'W.  L.  Eel- 
ley,  sheriff.  W.  B.  Coffey,  Deputy  Sheriff" 
— to  which  he  added:  "I  have  this  day  ap- 
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pointed  Jess  Daly  aa  caretaker  of  the  above- 
attached  property.**  No  order  of  court  wai 
secured  authorizing  the  ai^lntment  of  a 
keeper  or  caretaker  for  the  pr(^rty.  On 
April  7,  1914,  the  district  court  of  Missoula 
county  appointed  a  receiver  for  the  property 
of  the  mining  company  and  placed  him  In 
charge,  who,  as  he  testified,  "took  charge  of 
the  property  subject  to  all  incumbrances  and 
attachments."  He  did  not  "attempt  to  su- 
persede Mr.  Daly's  authority  there  as  care- 
taker," but  appointed  blm  also  superlnteud- 
ent  under  the  rec^vershlp.  No  revocation 
of  Daly's  appointment  as  keeper  was  made, 
and  he  remained  In  charge  for  something 
over  400  days.  The  appellant  having  refuB- 
ed  to  pay  respondrait  for  his  services,  suit 
was  brought  for  the  "reasonable  valu^ 
thereof,  alleged  to  be  $8  per  day. 

At  the  close  ot  respondent's  case,  appel- 
lant moved  for  a  judgment  of  nonsuit,  which 
motltm  was  overruled.  Testimony  on  behalf 
of  at^llant  was  Introduced,  and  the  trial 
resulted  In  a  verdict  for  $800,  and  Judgment 
was  entered  accordingly.  Appellant  moved 
for  a  new  trial,  whldi  motion  was  denlek. 
This  appeal  Is  tnm  the  Judgment  and  from 
the  order  denying  a  new  trial. 

[1]  1.  Appellant's  first  specification  Is  that 
the  court  erred  In  not  sustaining  his  objec- 
tion to  the  lntrodnctl<»i  of  any  testimony,  on 
tbe  ground  that  the  suit  7as  brought  against 
Kelley  as  an  Individual  for  an  act  claimed 
to  have  been  dcme  by  him  In  bis  <^dlal  ca- 
padtr,  and  that  it  nowhere  appears  In  tbe 
comiAalnt  that  an  order  was  made  by  tbe 
court  antborlainK  tbe  apfxdntment  of  a  keep- 
er  or  caretaker. 

Section  8187,  Revised  Codes,  under  the 
head  of  "Fees  of  Sheriff,"  provides: 

"For  the  expense  in  taking  and  keeping  poa- 
session  of  and  preserving  property  under  at- 
tachment,  execution,  or  other  process,  such  sum 
as  ti»  eonrt  or  Judge  may  ordw,  not  to  weeed 
the  actual  expenses  incurred,  and  no  keeper 
must  receive  to  exceed  three  dollars  per  day, 
and  no  keeper  must  be  employed  without  an 
order  of  court,  nor  mnat  he  be  so  employed  un- 
less the  property  is  of  such  character  as  to  need 
the  personal  attention  and  supervision  of  a 
keeper.  No  property  must  be  placed  in  charge 
of  a  keeper  it  it  can  be  safely  and  securely 
stored,  or  where  there  is  no  reasonable  danger 
of  loss.** 

A  writ  <tf  atfeadiment  rum  to  the  flberifl 
of  the  county  In  which  tbe  lontper^  of  the 
defendant  in  the  attachment  suit  Is  situat- 
ed, and  requires  blm  to  "attach  and  safely 
keep"  the  same,  or  so  much  thraeof  as  shall 
be  necessary.  Bev.  Codes,  1.6660.  If,  In 
making  the  levy,  the  sheriff  ccncludes  that 
the  proper^  attached  la  of  ancb  a  nature  « la 
so  rttnated  as  to  reQulre  the  services  of  a 
keeper,  It  Is  tbe  duty  of  the  sheriff  to  secure 
the  necessary   order,   either   directly  or 
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tlkEonch  comwd  tor  tike  attaching  cradltor, 
la  oidflr  that  tba  iaepe^a  tem  may  tie  pmp- 
erlr  Indoded  aa  taxable  coste  In  tbe  caa& 
However,  tbe  faUnre  <tf  the  eberlff  to  aecnra 
each  an  order  will  not  rcUera  him  from  per- 
•Mial  llabUlty  vbete  be  has  In  tect  made 
tale  appointment 

The  appointee  Is  under  no  obllgatloo  to 
determine  as  to  whether  endi  an  order  has 
been  secured.  Foster  r.  Rhlnehart  (City  Gt.) 
11 N.  T.  SUSP:  6S9.  It  IB  presamed  "that  offi- 
cial dnty  has  been  legnlarl^  performed." 
Secthm  7M2,  snbd.  15,  Ber.  Codes.  Havlns 
performed  services  for  the  sheriff,  under  an 
awolntmeot,  the  keeper  looks  to  the  sheriff 
for  compenBatkm.  whether  U  comes  from  tbe 
sheriff  directly  or  indirectly,  and,  If  it  tranr 
epires  that  the  sheriff  has  nei^acted  to  se- 
cure  an  order  which  will  entitle  Mm  to 
charge  the  expense  as  taxable  costs  In  the 
attadunent  suit,  the  sheriff  cannot  evade 
respoDstbllity  by  pleading  his  own  dortilc- 
tlon,  or  that  of  his  deputy.  It  Is  a  msxlm  of 
Jurlqnudence  tlut,  "where  one  of  two  In- 
nocent  penuos  must  suffer  by  the  act  of  a 
f|drd,  he^  by  whose  negligence  It  happened 
must  be  t2ie  anfferer."   Ber.  Codes,  1  6211. 

It  fellows,  therefore,  that  If  through  neg- 
ligence of  his  office  It  Is  out  of  the  power  of 
the  sheriff  to  recoup  his  loss  in  taxable  costs, 
the  sheriff,  and  not  the  fce^>er,  should  be  the 
loser.  Els  appointment  of  Cttly,  if  it  was 
his  appointment,  was  valid  as  between  him- 
self and  Daly,  even  though  be  did  not  com- 
ply with  the  law  In  first  securing  an  order 
of  court 

[2]  2.  But  It  is  contended  that  the  sheriff 
cannot  be  held  liable,  as  the  aMX^tment 
was  not  made  by  tbe  sheriff;  Irat  by  his  dep- 
uty, Coffey. 

The  case  of  Cbeoowlth  r.  Cameron,  4 
Idaho,  61S,  42  Pac.  603,  is  on  all  fours  with 
this,  and  there  tbe  court  said: 

"Plaintiff  was  put  in  as  keeper  by  one  Hard- 
««ty,  a  deputy,  •  •  •  at  an  agreed  eompen- 
aatioti  of  f3  per  day,  and  so  remained  In  po^ 
aeeeion  and  charce  *  *  *  as-  keeper  [14 
months].  •  *  *  Daring  all  this  time  the  de- 
fendant  was  sheriff  of  said  county,  snd  most  of 
necessity  bare  known  of  tiie  wliole  tianssctfctn 
Iwtween  hie  depot?  and  the  idaintiff.  To  pre- 
sume otherwise  would  b«  to  impeach  botii  the 
integrity  and  capacity  of  tbe  aheriEE.  *  *  • 
It  is  now  claimed  by  defendant  that,  aa  plalo- 
tiS  was  employed  by  his  deputy,  be  (defendant 
is  not  liable  for  bis  fees.  What  was  this  sher- 
iff doing  during  the  14  months  that  plaintiff 
was  acting  as  keeper  of  said  property?  Is  it 
possible  the  sheriff  of  Shosbone  county  would 
hold  property  of  this  magnitude  and  value  under 
attachment  for  a  period  of  14  months  witiiout 
knowing  who  wss  the  keeper,  or  what  his  com- 
pensation was  to  be?  •  *  *  'Qai  faclt  per 
all  am  facit  per  se*  is  a  maxim  peculiarly  ap- 
plicable to  cases  pf  this  kind.  Again,  the  ac- 
quiescence for  a  period  of  14  months  by  the 
sheriff  in  the  service  of  plaintiff  was  a  palpa- 
ble ratification  of  the  act  of  bis  deputy  in  em- 
ploying plaintifl." 


Tbn  court  doaea  the  <olnlon  iriOi  a  atate- 
ment  tbat  an  ^»aTniTiat*«q  of  tbe  anUiorltieB 
is  hardly  necessary,  as  "the  universally  rec- 
ognised rules  of  common  honesty  are  suffi- 
deat  tor  the  decision  of  this  case." 

In  Foster  r.  Bhinehart  aiqva,  tibe  court 
said: 

"Now  if  the  d^ty,  In  the  dlsdiarge  of  his 
duty,  deems  it  wise  to  employ  keepen  to  aid 
him  to  Wely  kaqp*  the  attached  property,  be 
Is,  in  our  opinion,  acting  within  tlw  sochim  of  his 
employment  and  the  slieriff  is  liable  fw  his  acts. 
*  *  *  The  sheriff  tbroui^  his  deputy,  em- 
ployed plaintiff's  assignor,  snd  1m  had  a  right 
to  look  to  the  aherifl  for  compensation  for  hia 
time  and  services.  *  *  *  He  was  joatified  in 
asBumiog  that  the  sheriff,  through  his  deputy, 
could  pniperly  employ  him." 

Hie  Siqweme  Orart  at  Nevada,  bi  Allen  v. 
Ingalla,  88  Ner.  281,  lU  Pac.  SB,  lU  Pac 
7S8,  Ann.  Oas.  1918B,  76S.  foUowed  tbe  case 
of  Cbenowith  v,  Oamerm,  dted. 

Section  850,  Bevlsed  Codes,  provides 
tbat— 

"In  ail  cases  not  otherwise  provided  for,  each 
deputy  poneasea  the  powers  and  may  perform 
the  duties  attadied  by  law  to  the  office  of  his 
princ^MLL** 

It  is  bme  that  In  the  tla^e  «a«e  cited  by 
appellant  (Kmm  v.  Kln&  12  Oat  412)  It  was 
held  tlut  a  d^uty  sheriff  who  seises  pn^ 
erty  under  an  attachment  Is  not  aiitborlzed, 
by  virtue  of  bis  office^  to  tdnd  the  Aherlff  by 
contract  fm  the  payment  of  keepers'  fees. 
The  opinion  was  written  in  185B,  and,  after 
a  abort  statement  of  the  facts,  ccmsumes 
aboat  five  lines  of  ttie  reprnt  and  cites  no 
authorities.  It  is  suiqirarted  ndtfaer  by  the 
wel^t  of  authority  nor  by  those  "universal- 
ly recognized  rules  of  common  bmesty"  re- 
ferred to  by  the  Supreme  Court  of  Idaho, 
and  we  And  no  case  in  which  the  mie  Ibere 
laid  down  Is  followed. 

So  much  for  the  first  five  assignments  of 
error,  all  of  which  refer  to  the  questions 
above  discussed. 

[3]  8.  The  sixth  and  seventb  assignments 
pertain  to  tbe  admission  <tf-evidence  as  to 
the  value  of  the  services. 

Bespondwt  sued  on  quantum  mornlt.  He 
testified  to  a  promise  by  the  d^uty  tbat  he 
would  be  paid  (8  per  diay,  and  also  that  ^ 
per  day  was  tbe  reasonable  value  of  the 
services  performed.  Ai^llant  contends  that 
this  was  at  variance  betwe^t  tbe  allegations 
and  the  proot   This  posltlim  la  untraxablb 

"Whore  there  is  a  special  agreement,  and  the 
plaintiff  has  performed  on  his  part,  the  law 
raises  a  duty  on  the  part  ot  the  defendant  to 
pay  the  price  agreed  upon,  and  the  i^alutiff 
may  count  either  on  the  implied  assumpeit  or  on 
the  express  agreement.  The  only  effect  in  snct 
a  case  of  proof  of  an  express  contract  fixing  the 
price  is  that  the  stipulated  price  becomes  the 
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quantum  marolt  in  the  ease.  It  is  not  a  qaear 
tion  of  variance  bat  oalj  ot  the  mode  of  proof 
of  the  aUesations  of  the  pleadlns."  9  Oyc  685, 
686. 

"At  moat,  it  is  but  a  variance  between  the 
pleading  and  the  ptoot  which  mar  be  disre- 
garded unlen  It  ai^ean  that  the  defendant  was 
misled  b7 -it"  9  Ore  749. 

[4]  Having  testified  to  an  express  contract 
fixing  the  coini>ensatioa  at  ^  per  day,  which 
then  became  the  quantum  meruit  In  the  case, 
the  fact  that  respondent  was  thereafter  per- 
mitted to  testify  that  such  sum  was  the  rea- 
sonable value  of  t\^e  services,  without  being 
first  technically  qualified  as  an  expert  wit- 
ness, was  inconsequential. 

4.  The  tenth  assignment,  next  talcen  up 
for  ailment.  Is  that  It  was  error,  highly 
prejudicial  to  aiqpellant,  to  permit  the  que»> 
tion  on  cross-examination  of  the  deputy 
sheriff,  "Was  this  the  first  caretaker  you 
ever  appointed?"  on  the  ground  that  "the 
jury  no  doubt  obtained  the  Idea  that  the 
witness  had  the  right  and  authority  to  ap- 
point a  caretaker  aa  a  matter  of  course." 
Having  determined  that  the  witness  had 
that  authority  as  an  incident  to  his  duty  to 
"attach  and  safely  keep"  the  property,  the 
question  was  proper  on  cross-examination. 

6.  Ti^rror  is  assigned  on  the  giving  of  cer- 
tain Instructions  drawn  In  conformity  with 
the  theory  of  the  aherltTs  liability  for  the 
act  of  his  depaty.  As  his  liability  to  uncon- 
trovertible, we  find  no  error  In  InBtructions 
1,  2,  and  4. 

[I,  II  0.  Instmctlon  THo.  8  reads  as  follows: 

*^e  jury  are  inatrncted  that,  even  If  yon 
bdieve  from  a  preiranderance  of  the  evidence 
that  plaintiff  was  in  the  employ  ot  the 
ownert  tmstee,  or  reeefrer  oi  the  attached  v^Th 
erty  during  a  part  or  all  of  the  time  he  was  in 
diarge  ot  sndi  property  as  keqter,  sncb  employe 
meat  does  not  preclude  his  right  to  recover 
from  the  defeodant  the  reasonable  value  of  bis 
services  to  the  defendant  as  keeper,  not  eieeed- 
ing  f8  per  day." 

It  Is  contended  ttiat  fills  Instmctton  con- 
flicts with  Instruction  No.  2,  wbldi  advised 
the  Jury  Oiat,  if  they  found  that  the  re- 
BpooAeat  was  employed  as  alleged,  "the  sher- 
iff under  such  circmnstances  is  liable  to  pay 
the  keeper  a  reasonable  compensation  from 
the  time  of  his  appointment  to  the  time 
when  he  surrendered  possession  of  the  at- 
tached property."  This  instruction  correct- 
ly stated  the  law ;  but  it  is  asserted  by  ap- 
pellant that  "the  undisputed  and  admitted 
facts  in  this  case  was  [were]  that  the  same 
court  in  which  this  action  was  tried,  and  In 
whldi  the  attachment  case  was  pending,  ap- 
pointed Ii.  A  Bamage  receiver  of  this  prop- 
erty on  AprU  7,  1914,"  and  "from  this  testi- 
mony we  find  that  Bamage  as  an  officer  of 
the  court,  took  immediate  diarge  of  ail  the 
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property  which  had  been  attadied,  and  ap- 
pointed plaintiff  as  his  superintendent.** 
They  further  Insist  that  "certainly  Bamage 
could  not  have  beea  In  possession  as  receiver 
and  plaintiff  aa  caretaker  ef  an  attadiiug 
credltOT." 

The  argument  would  be  mom  ap^oprlate 
and  efficacious  to  a  Jnry  on  ttie  qnestkot  oC 
the  amount  to  be  awarded  piflfal'ff  than  on 
an  obJectloD  to  the  instrncthm.  Undw  the 
Instructions  given,  a  Jury  might  have  found 
that  reepmdent  surrendered  possesslm  of 
the  pnwerty  on  April  7, 1914,  and  was  Owve- 
fore  mtiaed  to  compaisatlMt  only  from  Jan- 
uary  ISlii  to  April  Tth,  bad  the  Jurors  been 
of  the  opinion  that  the  facts  warranted  such 
a  finding. 

[7]  While  aivellant  does  not  formally  as- 
sert that  the  vwllct  Is  excessive,  he  coo- 
t«id8  diat,  as  the  labor  performed  was  not 
onerous,  the  sum  of  fiOO  would  have  been 
ample,  and  tbat  the  Judgmoit  should  be  re* 
duced  to  tbat  amotmt 

While  It  1b  true  that  Bamage  testified, 
"When  I  was  ai^Inted,  under  the  order  of 
the  court,  I  took  charge  of  ail  of  the  prt^er- 
ty  of  the  Iron  Mountain  Tunnel  Company," 
and  "this  property  which  Is  enumerated  In 
plaintiff's  Exhibit  1  Is  a  part  of  the  prop- 
erty I  took  charge  of  as  receiver,"  and  "as 
receiver  I  appointed  Mr.  Daly  as  superin- 
tendent," on  cross-examination  be  stated: 

"I  took  charge  of  tike  property  subject  to  all 
attachments  and  Ineumbrances.  I  consulted 
counsel  and  found  wliat  my  rights  and  his  rights 
to  the  property  were.  I  did  not  attempt  to 
Bupersede  Mr.  Daly's  authority  tliere  as  ears' 
taker." 

It  appears  from  the  evidence  Oiat  tbm 
was  property  h6Id  nnder  writs  of  attadn 
ment  other  than  that  under  whidi  Daly  was 
appointed.  Horses  belonging  to  tbe  company 
were  so  bdd ;  while  a  part  of  the  propertr 
placed  In  Daly's  keeping  consisted  of  bay 
and  feed — fact  cmdltions  certainly  calling 
f (v  the  continuance  of  a  keeper  In  charge  of 
Uie  pn^rty  whldi  was  to  be  eonserred. 
Tills  fact  must  have  been  apparent  to  the 
sheriff;  fbr  the  appointment  of  Daly  as 
keepw  was  not  revoked  after  be  was  ap- 
pointed superfntaident  of  the  mine  In  Its  ac- 
tive operation. 

The  jury  bad  the  advantage  of  seeing  the 
witnesses  on  the  stand  In  order  to  deter- 
mine as  to  their  credibility,  as  did  the  court, 
In  passing  up<m  the  motion  for  a  new  trial; 
and  evidently  the  Jury  took  Into  considera- 
tion, In  determining  the  amount  to  which  re- 
spondent was  entitled,  the  fact  of  his  dual 
employment,  for,  although  the  only  evidence 
on  the  subject  fixed  his  reasonable  compensa- 
tion at  $3  per  day,  the  jury  apparently  al- 
lowed Urn  something  under  $2  per  day. 

We  find  no  substantial  error  in  the  rec- 
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ord.    The  Jndgmatt  and  order  dehyliic  a 
new  trial  are  affirmed. 
Afflrmed. 

BRANTLY,  a  and  HOIiLOWAT  and 
HUBISZ,  JJ^  ccmcar. 

CXK>PBR,  3^  being  abaentt  takes  no  part 
In  the  ftwegolng  dedaliu. 


CITY  OF  PUEBLO  T.  PUBIJO  TmUTIBS 
COMMISSION  OF  COLORADO  eC  aL 
(Na  9024.)- 

(Supreme  CJonrt  of  Colorado.    Jan.  5,  1920; 
Rdieatinc  Denied  March  1.  1920.) 

Qab  ^^14(S)— Home  buub  obabibb  Auram- 
mifa  OBDntANca  to  ohanob  utilitt  aAica 

BTEBT  F2VB  TEAB8  EXCLUDES  JUBISDIOTIOII 
OF  UTHJTT  COUlOBaiOH  TO  BAISB  OAS  RATES. 
A  provision  in  a  home  mie  (Atj  charter 
adopted  under  Oust,  art  20,  empowerioK  the 
eoundl  by  ordinance  to  fix  and  r^nlate  ratea 
by  pabUc  utility  corporationa  and  to  change 
them  erety  fire  year*,  doea  not  confer  on  the 
■tate  Utilitlea  Oommiaglon  Jotladfetlon,  to  fix 
gaa  ratea  within  Oe  city,  ^loa,  If  the  refosal 
to  change  ratea  oftmer  than  every  five  years 
is  ccnfiscatnT  of  the  utility  eoiporatton's  pmih 
erty,  the  court  can  glTs  relief. 

En  Banc. 

Writ  of  review  by  the  City  of  Pueblo 
a^ainfit  the  Public  Utilities  Oommiasioa  of 
ttie  State  of  (Mamdo  and  anotliar.  Order 
of  cmnmlaiiai  set  aside. 

Charles  M.  Roe^  of  PoeUo,  for  plalntlfl  in 

error. 

Adams  &  Oast  and  Sam  Pariaplano,  all  <tf 
Poeblo,  for  defendants  In  error. 

BURKE,  J.  This  caOae  la  now  before  oa 
on  a  writ  of  review  to  determine  the  validity 
ol  an  order  of  the  Public  Utilities  Commis- 
sion fixing  the  rates  to  be  diarged  by  the 
Pueblo  Gas  &  Fuel  Company  within  Oie  dty 
of  Pueblo,  which  order  was  entered  Decem- 
ber IS,  1918.  A  rehearing  was  denied  by 
the  commission  December  31,  1918.  The  ab- 
stract of  record  was  filed  In  this  court  Janu- 
ary 29,  1919,  and  the  reply  brief  of  idaintUT 
in  error  Sept^nber  20, 1919. 

The  oplniou  of  this  court  in  Olty  and  Coonty 
of  Denver  v.  Mountain  States  Telephone  and 
Telegraph  Co.  et  al.,  184  Fac.  604.  was  handed 
down  January  14,  1919,  and  a  rehearing  de- 
nied thereon  Octob^  6,  1919.  It  will  thus  be 
observed  that  the  decision  In  the  last^men- 
tloned  cause  had  not  become  final  until  after 
the  instant  case  was  at  Issue  In  this  court 

The  dty  of  Pueblo  is  a  body  corporate  and 
politic,  duly  organized  and  existing  under  and 
by  virtue  of  article  20  the  Constitution  of 
the  state  of  Colorado,  and  its  charter  was 


filed  vIUi  the  secretary  of  state  prior  to  tbe 
adoptifm  of  section  6  of  said  artlde.  In 
other  worda.  ttie  city  of  Pa^o  is  a  so-called 
lume  role  dty  under  onr  OcmstltutloiL 

The  PueUo  Qaa  &  Futi  Oompany  Is  a  oor- 
poration  organised  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Colorado^ 
is  opiating  exdusively  within  the  said  dty 
of  PneUo,  and  one  mile  from  the  outer  bound- 
aries there<^.  It  maintains  within  said  dty 
a  plant  for  the  manufacture,  generation,  and 
distributlcMi  of  gas  for  heating,  illuminating, 
and  power  purposes,  and  operates  under  Or- 
dinance No.  8S1  of  said  dty,  duly  enacted 
<m  the  18th  day  of  Scfittenber,  1911.  Said 
ordinance  fixed  the  rates  to  be  charged  by  the 
said  gas  company  from  the  date  thereof  up 
to  and  Induding  the  year  1931,  and  on  tbe 
ai^pllcatlon  (Na  20,  filed  June  26,  1918)  of 
the  said  gas  company  the  Piddle  Utilities 
Commissimi  of  the  state  of  CtHwado  made 
and  entered  its  order  raising  said  rates.  The 
dty  of  Pueblo  has  at  all  times  denied,  and 
now  daiies,  ti»  jnrisdlctloa  of  the  commls- 
sioi  to  fix  such  rates  In  said  dty.  The  facts 
here  are  Uie  same  as  In  City  and  County  of 
Doiver  T.  Motmtaln  States  Tdcphone  and 
T^legraxdi  O).  et  aL,  snpra,  eroept: 

Article  I  8,  of  the  dtarter  of  said  dty 
of  Pueblo,  whidi  prorldea  for  ttie  fixing  of 
rates    ordinance^  zedtes: 

"Tliat  rate^  Cues  or  diarges  dial]  not  bo 
changed  witbont  exaaiinatlop  by  cmiQMCent  in- 
spectors, and  the  council  shall  have  power  to 
inspect  the  books  and  afhirs  of  any  public  util- 
ity corporation  as  a  part  of  audi  examination.'* 

This  would  seem  to  obviate  the  particular 
objection  raised  by  the  dissenting  (pinion  of 
Mr.  Justice  Bailey  iu  the  td^jthoie  case. 

The  same  section  of  12ia  Pueblo  cbarter  also 
provides: 

"The  council  shall  have  power  by  ordinance 
to  fix  and  regolate  rates,  bres  and  charges  by 
public  utility  cwporationB  and  to  diange  the 
same  every  five  yeara" 

But  tcr  this  provision  of  the  charter  it  ii 
amceded  by  defendants  In  errw  that  fhe 
Jurlsdlctimi  of  the  Public  UtJUties  CommlB- 
si<m  to  fix  the  rates  In  question  would  be 
settled  here  the  decision  in  the  telephone 
case  wherein  such  jurisdiction  was  denied. 
But  It  Is  now  contended  on  behalf  of  defend- 
ants in  error  that  by  virtue  <tf  this  five-year 
provision  of  the  charter  of  the  dty  of  Pueblo 
said  dty  has  repudiated  the  power  given  it 
under  artide  20  of  the  Constitution ;  that 
the  efFect  of  auch  repudiation,  so  ta.r  as  the 
fixing  of  the  rates  of  Public  Utility  Corpora- 
tions in  coQcemed,  Is  to  remove  said  dty 
from  operation  of  said  article  20  of  the  Con- 
stitution and  leave  the  Public  Utilities  Com- 
mission with  Jurisdiction  to  fix  such  rates 
therein.  This  argument  is  based  upon  the 
assumption  that  the  failure  and  refusal  of  the 
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dty  to  readJVBt  wnch  rates  oft^er  than  once  In 
ave  years  must  necessarily  result  In  Ineqiiality 
and  Injnstlee.  Whether  anch  will, be  the  re- 
Bnlt  dme  and  experience  alone  oan  demon- 
strate, but  if  the  body  having  jurisdiction  to 
Ox  rate^  by  compulsion  fixes  a  rate  that  Is 
unrea8<Hiable  or  confiscatory,  nothing  Is  more 
definitely  settled  than  that  the  courts,  when 
applied  to  under  aoch  drcninatanceg,  will 
afford  r^I^. 

It  having  be^  finally  detmnlned  that  the 
Public  Utilities  Commission  is  without  Juris- 
diction to  fix  rates  in  home  rule  fdtles,  it  Is 
Impossible  that  that  body  should  acquire  any 
such  jurlsdlcttcm  because  sudi  dtles  proceed 
illegally  In  the  discharge  of  that  duty,  or  fall 
to  act  at  all. 

We  are  therefore  of  the  'opinlcHi  that  every 
question  raised  in  the  Instant  case  has  been 
finally  settled  here  in  Oity  and  Ooanty  of 
Denver  v.  Mountain  States  Telephone  &  Tele- 
graph Co.  et  al.  (No.  9443)  184  Pac.  604.  The 
order  of  the  Pcbllc  UtiUtlee  Commlaslon  al- 
tered herein  is  therefore  herehy  set  aside  and 
hdd  for  naut^t 

QABRI6UES,  a  J.,  and  SOOTT  and  BAI- 
LEI7,  JJ.,  concur,  subject  to  the  final  dis- 
position of  City  and  County  oC  Denver  v. 
Mountain  States  Tdepbone  A  Telegrai^  Oo. 
et  al.,  now  In  tbe  Snprone  Coort  of  the  Unit- 
ed States. 


WILSON  T.  DBNVSB  &  B.  G.  B,  00. 
(No.  941B.) 


(Bnpreme  Oomt  of  ODlorado^    Jan.  S, 
Bdteating  Denied  Match  1«  1920.) 
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1.  LnoTATioiT  or  aonoNB  •a>126— Aimroina 

widow's  C01CFX.AINT  XH  DUTH  AOTIOH  80  AS 
TO  BBIHO  AOnOR  BT  H>B  AS  ADltlNISTRATRIX 
WrtHIN  EHPLOTEBa'  LlABILITT  AOT  DID  NOT 
OnAKOB  OAU8K  OF  ACTION. 

In  action  by  plaintift  in  her  Individiud  ca- 
pacity under  tbe  state  law  for  death  of  her  hus- 
band, amendment,  so  as  to  bring  ease  within 
Federal  Employers'  liability  Act  (U.  S.  Corop. 
St.  H  9K7~8&BS),  by  making  herself  a  party 
plaintilt  as  personal  representative  of  the  de- 
ceased and  allegiitg  that  deoeased  was  engaged 
in  interstate  commerce  at  time  of  acddent,  did 
not  state  a  new  cause  of  action  barred  by  limita- 
tioiis ;  the  death  of  plaintUTs  husband  throiq:h 
the  negligence  of  defendant  railroad  omstitating 
the  cause  ot  action. 

2.  Appeal  and  bbbob  «s»1099^  —  Fobueb 

OPINION  ON  APPEAI,  CONOLTTSXTa  THAT  COM- 
PLAINT AS  AUBNDBD  OUS  NOT  8TATB  NBW 

OATJBB  or  ACTION. 
Where,  after  judgment,  in  action  by  plain- 
tiff suing  in  her  iudlvidual  capacity  under  the 
state  law,  had  been  set  aside  on  appeal,  plain- 
tiff amended  her  complaiut  in  material  particu- 
lars only  so  as  to  fix  her  relationship  to  dece- 
dent as  administratrix,  and  alleged  that  de- 


fendant was  engaged  in  fnteistate  oommeree  at 
the  time  of  the  accident,  dedrion  <m  said  appeal 
that  death  of  decedent  throoi^  defnidant*s  neg- 
ligence was  the  cause  of  action  is  oondorire  on 
subsequent  appeal  t3iat  amended  complaint  does 
not  stste  a  new  and  dUEerent  cause  xA  action. 

Error  to  District  Court,  Chaffee  County; 
James  L.  Ooop^,  Judge. 

Action  Dy  Latida  Obedlenoe  WUson«  as  ad- 
ministratrix of  tbe  estate  (tf  George  D.  Wil- 
son, deceased,  against  the  Denver  ft  Bio 
Orande  Bailroad  Company.  Cause  dismissed 
and  plaintiff  brings  enxnr.  Beveised  with 
instructions. 

6.  K.  Hartensteln  and  Harry  L.  McOinnls, 
both  of  Buena  Vista,  for  plaintiff  In  error. 

E.  N.  Olarfc,  T.  H.  Stuart,  and  Balph  O. 
Undstrom,  all  of  Daiver,  for  defendant  In 

error. 

SCOTT,  J.  This  action  was  conunenoed  by 
the  plaintiff  as  widow  to  recover  damages  for 
the  alleged  negligent  killing  of  her  husband, 
an  employe  of  the  defendant  in  error. 

Judgment  was  recovered,  and  up<m  review 
this  judgment  was  set  aside.  Denver  &  Bio 
Grande  K,  R.  Ca  v.  Wilson,  62  Colo.  492, 163 
Pac.  857. 

It  developed  on  the  former  hearing  that 
the  defendant  was  at  the  time  engaged  In 
Interstate  commerce,  and  It  was  held  by  this 
court  that  recovery  could  not  be  had  by 
plaintiff  as  widow  of  deceased,  as  provided 
the  Colorado  statute,  but  that  the  action  must 
be  by  a  personal  representative  of  the  de- 
ceased, as  provided  by  the  federal  Employ- 
ers* Liability  Act  (U.  8.  Comp.  St  S{  8657- 
866C)  under  which  act  alone  the  action  may 
be  [urosecated. 

In  the  district  court,  the  plaintiff  was  per- 
mitted to  and  did  amend  her  complaint  in  the 
material  particulars  only  that  the  amended 
complaint  fixed  the  relationship  of  the  plain- 
tiff to  the  deceased  as  administratrix  of  the 
estate,  Instead  of  aa  widow,  to  ccHuply  with 
the  ifederal  statute  in  that  respect,  and  with 
the  further  allegation  that  tbe  d^endant  was 
engaged  In  Interstate  commerce  at  the  time 
of  the-  accident. 

In  all  other  material  particulars  the 
amended  comi^Int  Is  the  same  as  the  orig- 
inal complaint  in  tbe  statement  of  facts. 

[1]  The  defendant  moved  to  strike  the 
amended  comi^alnt  from  tbe  files  upon  the 
following  grounds: 

"Tba.t  sftid  amended  complaint  pleads  a  cause 
of  action  which  arises  under  and  solely  by  vir- 
tue ot  the  provisions  of  an  act  of  Congress  of 
the  United  States  known  generally  as  the  fed- 
eral Employers'  liability  Act;  that  eaid  cause 
of  action  bo  pleaded  in  said  amended  complaint 
is  a  new,  different,  independent,  separate,  and 
distinct  caiise  of  action  from  that  pleaded  hi  the 
original  complaint  in  this  action,  and  is  brought 
by  a  different  party  plaintiff ;  that  said  amended 
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eomj^aint  attempts  bj  vty  of  amendment  to 
plead  a  new,  different,  independent,  distinct,  and 
■eparate  eauae  of  action  ttom  that  pleaded  in  the 
wisinal  comidBint,'* 

This  motton  was  Bustalned,  and  the  cause 
dismissed,  the  court  holding  that  the  amend- 
ed ctnnplalnt  conatitoted  a  new  cause  of  ac- 
titm,  and  was  therefore  barred  by  the  two- 
year  limitation  provided  in  the  federal  stat^ 
nte.  This  Jadsment  Is  before  m  for  review. 

On  the  former  hearing  we  said: 

"The  death  of  plaintiffs  husband,  throng 
the  negligence  of  defendant,  its  officers,  agente, 
or  senranta,  constitntes  the  caose  of  aietion,  if 
any.  If  the  facts  establish  a  eaae  the  defendant 
wonld  be  liable  for  damages  therefor  dtliw  to 
the  plaintiff  in  her  individual  capacity  or  to  the 
personal  representative  of  the  deceased,  depend- 
ing in  that  r^rd  whether  the  employ6  was  at 
the  time  engaged  in  intra  or  inter  state  com- 
merce. It  has  been  held  that  a  plaintiff  suing 
in  her  individual  caiudty  under  the  state  law 
may  amend  her  oomplaint  by  making  herself  a 
party  plaintiff  as  the  personal  representatlTe  of 
deceased,  and  alle^ng  tdw  canss  oi  action  nnder 
botii  the  stats  and  federal  statutes.  Hlssoori, 
etc.,  R.  K.  Oo.  T.  WuU,  supra  [226  U.  S.  570, 
33  Sup.  Ot  135,  &7  L.  Ed.  855,  Ann.  Caa 
1914B,  134];  Koennecke  t.  Seaboard  By.  Co., 
supra  [101  S.  O.  86,  85  S.  B.  374] ;  Vaughn  t. 
St.  Louis  &  S.  F.  B.  Co^  supra  [177  Mo.  App. 
155,  164  S.  W.  1441. 

<  "In  the  instant  case,  howera,  there  was  no 
attempt  to  amend  tlia  oomplaint;  and  the  ques- 
tion, therefore,  is  not  befflve  ns  for  deteimina- 
ti«i.  If  the  ^aintiff  has  rights  in  Hut  legard, 
aba  is  not  to  be  foredosed  by  that  whlcb  is  ssid 
herein." 

[2]  This  must  be  beld  to  be  the  lav  In 
fhia  case,  and  flierefore  we  must  hold,  as 
tt»re  dedared,  that  the  deatb  ct  plaintiff's 
tausband,  fhroosh  the  ne^lffuioe  ot  defoad- 
ant,  its  ofilcras,  agents,  or  servants,  consti- 
tutes the  cause  of  action,  and  tliat,  if  the 
fttcts  establish  a  caae^  the  d^ieiHlants  are 
Uabte  In  damages  thereftv,  ^tber  to  the 
plaintttr  in  her  IndtTldnal  capacity,  cv  to 
the  persimal  representatlTe  of  deceased,  de- 
p^ding  In  that  regard  upon  whether  the  em- 
ployer was  at  the  time  engaged  in  intrastate 
or  interstate  oommeroe. 

a%e  facts  alleged  In  the  ammded  com- 
plaint being  IdeutlcaZ  with  the  facts  In  the 
complaint  there  considered  must,  under  such 
ruling,  be  held  to  be  the  uune  cause  of  ac- 
tion, and  not  a  new  and  dlffwent  cause  ot  ac- 
tion as  contended  by  the  defendant  in  error. 
The  cases  dted  in  the  former  opinion  are  con- 
clusive of  the  question. 

In  M.,  K.  &  T.  By.  Co.  v.  Wulf,  226  U.  S. 
C70,  33  Sup.  Gt  135.  57  U  Ed.  356,  Ann.  Cas. 
1914B,  m,  Cited,  the  action  was  instituted  in 
the  United  States  Gircnit  Court,  as  in 
this  case,  reliance  was  had  on  the  state  stat- 
ute. The  court  allowed  an  am^dment  of 
the  petition  so  as  to  permit  the  plaintiff  to 
Appeax  as  the  personal  representative  of  the 


deceased.  The  Supreme  Court,  speakins 
through  Mr.  Justtoe  Ptta^,  said: 

"The  argument  for  reversal  rests  wboUy  npon 
the  mode  of  procedure  followed  in  the  circuit 
court  It  is  ccmtended  that  tlie  i^ahitiffs  orig- 
inal petition  failed  to  state  a  cause  of>  actiw, 
because  sfae  sued  in  her  individual  capadty,  and 
based  ber  right  of  recovery  upon  the  Kanass 
■tatnte,  wha«ss  her  action  could  legally  rest 
only  upon  the  federal  Employers'  Inability  Act 
ot  1906,  which  requires  the  action  to  be  brought 
in  the  name  of  the  personal  rqjffeacntative  of 
the  deceased;  that  the  plaintiff's  amended  peti- 
tion. In  whidi  for  the  first  time  she  set  tip  a 
right  to  sue  as  administratriif,  alleged  an  entire- 
ly new  and  distinct  cause  of  scdon,  and  that 
sndi  emendnwnt  ondd  not  lawfully  be  aDowed 
so  as  to  relate  back  to  the  commencement  of  the 
action,  inasmuch  as  the  plaintiffs  cause  of  ac- 
tion was  barred  by  the  limitation  of  two  years 
before  she  undertook  to  sue  as  administratrix. 

"It  seems  to  us,  however,  that,  aside  from 
the  capacity  in  wliicb  the  plaintiff  assumed  to 
bring  her  action,  there  is  no  substantial  differ- 
ence between  the  original  and  amended  peti- 
tions. In  the  fonner,  as  in  the  latter,  it  was 
snfflcimtly  averred  that  Uie  deceased  esme  to 
his  death  through  injuries  sofCered  while  he  was 
employed  by  the  defendant  railroad  oompany 
in  interstate  commerce ;  that  his  death  resulted 
from  the  n^ligence  of  the  company  and  by 
reason  of  defects  in  one  its  locomotive  en- 
gines due  to  its  negligence;  and  that  since  the 
deceased  died  unmarried  and  cliildleas,  the  plain- 
tiff, as  his  sole  surviving  parent,  was  the  sole 
beneficiary  of  the  action.  It  is  true  the  original 
petition  asserted  a  right  of  actiiHi  under  the 
laws  of  Kansas,  without  making  reference  to  the 
act  of  Congress.  But  the  oourt  was  presumed  to 
be  cognisant  of  the  enactment  of  the  Employen^ 
Liability  Act.  and  to  know  that  with  respect  to 
the  responsil^ity  of  Interstate  carriers  by  rail- 
road to  their  employ^  injured  in  suidi  com- 
merce after  its  enactment  it  had  the  effect  of 
superseding  state  laws  upon  the  subject.  Scc> 
ond  Employen'  Uability  Gases.  223  U.  S.  1, 
63  [32  Sap.  Ct  169,  56  L.  Ed.  827,  88  L.  R.  A. 
(N.  S.)  44].  Therefore,  the  plesder  was  not  re- 
quired to  refer  to  the  Federal  Act,  and  the  i^- 
erence  actually  made  to  the  Kansas  statute  no 
more  vitiated  the  pleading  than  a  rdSerenee  to 
any  other  tepstlad  statute  would  have  done. 

"It  is  true  tliat  under  the  federal  statute  the 
plaintiff  could  not,  although  sole  beneficiary, 
malntaiu  the  action  except  as  personal  repre> 
sentatlve.  So  it  was  held  in  American  Bailroad 
Co.  V.  Birch,  224  U.  S.  547  [S2  Sop.  Ot  603, 
56  Ia  Ed.  879].  But  in  that  ease  there  was  no 
offer  to  amend  by  joining  or  aobetitnting  the 
personal  representative,  aad  itoM  court,  while  re- 
versing the  judgment,  did  so  without  pr^dice 
to  such  rii^ts  as  tbe  personal  representatives 
might  have  had.'  Tbe  decision  left  untouched 
the  question  of  the  propriety  of  such  an  amend* 
ment  as  was  applied  for  and  allowed  in  the  esse 
before  ub;  an  amendment  that,  without  in  aaj 
way  modifying  or  enlarging  the  facta  npon  which 
the  action  was  based,  in  effect  merely  indicated 
the  capadty  in  which  the  plaintiff  was  to  prose- 
cute the  action.  The  amendment  waa  clearly 
within  section. 051,  Rev.  Stat  [U*  S*  Comp 
St.  S  1591]. 
"Kor  do  we  think  that  it  was  equivalent  to 
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render  it  subject  to  tile  two-ye&r  Umltfitioii 
prescribed  by  aectioD  6  of  tbe  Bmployers*  Lia- 
bility Act  [U.  S.  Comp.  St  S  8662],  The  diange 
was  in  form  ratber  than  in  Rubstance.  Stewart 
T.  Baltimore  &  Ohio  Railroad  Co.,  168  U.  S. 
445  [18  Sup.  Ct.  lOS,  42  L.  Ed.  537].  It  intro- 
duced no  new  or  different  cause  of  action,  nor 
did  it  set  up  any  different  state  of  facts  as  the 
ground  <A  action,  and  therefor*  it  related  back 
to  the  beginninc  of  the  nit.  Texas  ft  Padfle 
Ry.  Co.  Cox.  145  n.  S.  693.  60S  [12  Sup. 
Ct.  005.  36  Ii.  Ed.  829] ;  Atlantic  &  Pacific  R. 
Co.  v.  Laird,  164  U.  S.  393,  895  [17  Sup.  Ct 
120,  41  L.  Ed.  485].  See,  also,  McDonald 
State  of  Nebraska,  101  Fed.  Rep.  171,  177.  178 
[41  O.  C.  A.  2781:  PatiUo  v.  Allen-West  Gom- 
miasion  Co.,  131  Fed.  R^.  680  [65  C.  C.  A. 
508] ;  Reordon  v.  BaTiktala  ConaoL  0<vper  Co. 
[O.  C]  198  Fed.  Bep.  188.** 

To  the  same  etCect  is  Phifer  r.  Abbott,  69 
Fla.  162.  67  Soath.  917;  Pugmlre  t.  Diamond 
Coal  Co..  26  Utab,  115:  72  Pac.  886;  Myeis 
T.  Chicago  B.  Co.,  152  Iowa,  830.  131  N.  W. 
770;  Sdmeider-Davls  Co.  t.  Brown  <Tex.  CIt. 
App.)  46  S.  W.  108;  Burlington  Voluntary 
ReUef  T.  Moore,  62  Neb.  719.  73  N.  W.  15; 
Wood  T.  Lenawee  Circuit  Judge,  84  Mich. 
521,  47  N.  W.  11(B;  Vaughan  v.  St  Louis  & 
S.  P.  B.  B.  Co..  177  Mo.  App.  165,  164  S. 
W.  144;  Hardy  v.  Woods,  33  S.  D.  416,  146 
N.  W.  668.  Ann.  Cas.  1916C,  398. 

The  Judgment  Is  reversed,  with  instructions 
to  proceed  in  accordance  with  the  viewa 
herein  expressed. 


GARBIGCES. 
concur. 


a  J.,  and  DBNISON,  J. 


JOHNSON  T.  WALB^BRr-PLATH  MOTOR 
00.   (No.  9722.) 

(Supreme  (Tourt  of  Colorado.    Jan.  6,  1920. 
Rehearing  Denied  Mardt  1, 

1.  Saueb  ^328 — iMsuHmmiipr  or  cou- 
wAun  IN  Aonov  to  becotxb  ooom  vbaud- 
uixim.T  paocusKD  to  be  sold. 
In  replevin  by  the  seller  of  a  motorcar  who 
claimed  to  have  rescinded  the  contract  because 
of  the  purdiaser's  misrepresentations  as  to  the 
value  of  bonds  given  in  payment,  held,  that  the 
complaint  was  insufficient  to  state  cause  of  ac- 
tion. 

3.  PxxaDiNG  4=»176— DRnAX.  or  nmaiuTiON 

ON  WHICH  TO  BASE  BELIXT  ICUST  FOLLOW 
EXACT  WORDING  OP  THB  STATUTE. 

In  replevin  for  motorcar,  where  the  seller 
claimed  to  have  resdnded  the  contract,  and  the 
defendant  buyer  in  his  answer  alleged  that  the 
car  had  been  mortgaged  to  a  third  person,  a 
denial  of  information  on  which  to  base  a  belief 
which  did  not  follow  MiUs*  Ann.  Code,  |  66, 
canittinf  tbe  word  "knowledge"  as  used  in  the 
Btatote,  is  insaffident,  for  a  statutory  denial 
must  be  in  the  terms  of  the  statute. 


8.  Pleading  •9176— Dcnui;  or'  nnoBUA- 

TION  on  WHICH  TO  BASS  A  BKLDV  HOT  Rft- 
HIWIBia   WBBU  TBHU  AU  ATHin»  Of 

KNOWLEDGE  OPEN  TO  THE  PLEADER. 

Where  defendant's  answer  setting  up  ttat 

the  automobile  sought  to  be  replevied  had  been 
mortgaged  to  a  third  person  and  referred  plain- 
tiff to  the  record  books,  plaintiff  conld  not  deny 
knowledge  or  informadon  on  which  to  base  a 
belief  as  to  the  existence  of  the  mortgage,  and 
the  added  words  that  he  therefore  denies  the 
same  does  not  make  the  reply  good. 

Error  to  District  Coart,  City  and  Oonnty  of 
Denver;   Julian  B.  Moore,  Judge. 

Replevin  by  the  Walker-Plath.  Motor  Com- 
pany, a  corporation,  against  J.  B.  Jobnson. 
There  was  a  judgment  tor  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

O.  A,  Irwin,  d  Denver,  for  plaintiff  in  er- 
ror, 

U  J.  Stark,  of  Denver,  for  defendant  in 
error. 

TELLER,  J.  The  defendant  In  error 
brought  an  action  in  replevin  against  the 
plaintiff  in  error  to  recover  an  automobile  of 
which  it  claimed  ownership  and  right  of 
possession.  Plaintiff  in  error,  defendant  be* 
low,  answered,  alleging  that  he  had  pur- 
chased the  automobile  from  the  plaintiff,  and 
that  soon  after  Its  porcbaae  he  bad  executed 
a  chattel  mortgage  upon  it  to  secure  an  in- 
debtedness to  a  bank  and  that  the  mort- 
gage was  of  record  in  the  office  of  the  county 
clerk  and  recorder,  giving  book  and  page. 

To  this  answer  a  replication  was  filed 
alleging  that  the  sale  to  defendant  was  In- 
duced by  certain  miareprefientatlona  alleged 
to  have  been  made  by  him ;  that  the  sale  was 
fraudulent ;  that  the  bonds  glvoi  as  the  pur- 
chase price  had  be«i  tendered  bat^  and  a 
rescission  of  the  contract  of  sale  had  been 
made.  Upon  the  trial  the  defendant  objected 
to  the  Introduction  of  any  evidence  upon  fbe 
gronnd  tliat  the  complaint  did  not  state  a 
cause  of  actloD.  Thla  objection  was  over- 
ruled. Defendant  objected  also  that  a  stat- 
utory denial  in  the  replicatitm  of  defmdanVs 
allegations  to  the  giving  of  the  mortgage  and 
the  filing  thereof  was  Insufficient  to  raise  an 
Issue  This  objectlcm  also  was  overruled. 
Plaintiff  bad  Judgment,  and  tbe  case  Is  now 
here  for  review. 

[1]  The  allegatlons<tf  the  replication  wbidr 
are  supposed  to  state  the  misrepresentations 
upon  which  the  sale  was  made  are  as  fol* 
lows: 

That  defendant  represented  "tbat  the  two 
Rock  Island  Railway  Company  bonds  oC  $1,000 
par  value  each  which  were  offered  in  trade 
for  the  automobile  were  a  valid  and  existing 
Indebtedness  of  the  said  railway  company ;  ^at 
eadi  of  said  bonds  bad  the  actual  cash  value 
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of  $780,  exdnrive  of  Interest  thereon ;  that  the 
aecraed  Interest  upon  said  bonds  amounted  to 
9400  In  cuh  represented  by  Interest  coopnis  at- 
tached to  said  bonds;  and  that  said  sum  of 
9400  waa  collectible  at  anr  bank  qpon  pieaenta- 
tioa  of  said  coupons," 

It  la  urged  that  these  statementa  are  not 
such  as,  if  false  and  made  frauduleDtly, 
would  be  a  ground  of  action  for  fraud ;  that 
they  are  mere  concluaioiu,  and  not  state- 
ments of  any  fact 

The  parties  were  dealing  at  arm's  l^gth, 
and  in  that  situation  statraients  of  value  are 
the  mere  statements  of  opinion,  such  as  a 
vendor  may  be  expected  to  make.  Whether 
or  not  the  bonds  were  a  valid  and  existing 
indebtedness  depended  upon  certain  facts. 
No  such  facts  were  stated,  nor  are  there  any 
facts  stated  from  which  the  plaintiff  drew 
Its  conclusion  that  the  bonds  were  worthless. 
The  statement  that  the  bonds  had  a  cash 
value  of  |T80  is  of  the  same  class,  only  a 
statement  of  opinion.  That  the  accrued  In- 
terest amounted  to  $400  and  was  rei^esented 
by  intowst  coupons  a]M>ear8  frmn  the  bonds 
contained  in  the  bill  of  exceptlwis.  to  be  In 
accordance  with  the  fact  That  they  were 
collectible  at  any  bank  upon  presentatlcm  Is 
also  a  mere  statement  of  opinion,  which  Is  In 
conflict  with  the  language  of  the  coupons 
themselves.  They  state  that  they  are  pay- 
able at  the  company's  ofllce  or  agency  In  the 
clt7  of  New  York.  It  la  not  contended  that 
any  statement  of  tact  was  nutde  which  sub- 
seauwtly  proved  to  be  untrue.  We  are  of 
tlie  oi^Ion,  thoefore,  that  tibe  objection  Qiat 
the  complaint  stated  no  cause  of  acttcm  was 
well  taken. 

[2]  We  are  of  <«»inion  alao  that  the  secimd 
objection  to  the  admlssUn  of  evince  waa 
good,  because  no  issue  waa  taken  upon  the 
allegation  of  the  right  of  possession  In  the 
third  person^  The  atatntory  denial  In  ref- 
erence to  that  matter  la  as  ftdlows: 

"That  as  to  whether  upon  said  10th  day  of 
January,  1919,  the  said  defendant  and  J.  O. 
Boyd  borrowed  from  the  Motor  Bank  the  snm 
of  $660  and  executed  and  delivered  to  the  said 
the  Motor  Bank  a  chattel  mortgage,  which  mort- 
gage It  is  alleged  is  recorded  in  Book  2887  on 
page  144  of  the  diattcl  m<ntgage  records  of  the 
^ty  and  county  of  Denver,  state  ol  Colorado,  in 
the  office  of  the  county  derk  and  recorder,  this 
plaintiff  has  not  and  cannot  obtain  sufficient  in- 
formation upon  which  to  base  a  bdief,  and  there- 
fore denies  the  aame.  •  •  • " 


Sectkm  66,  Mills'  Code,  provldet  that— 

"In  denying  any  allegation  in  the  complaint 
not  presnmptivdy  within  the  knowledge  of  tbe 
defendant,  it  shall  be  sufficient  to  pot  such  al- 
l^tion  in  Issue,  tot  tbe  defendant  to  state, 
as  to  sncfa  allegation,  that  be  has  not  and  can- 
not obtain  sufficient  knowledge  or  information 
upon  which  to  base  a  bdief." 

It  win  be  observed  ttiat  tbe  Xflpl7  In  this 
case  merdy  states  ttiat  tbe  plalnttS  has  not 
and  cannot  (rtitaln  sufficient  Information  up- 
on which  to  base  a  belief,  omitting  the  word 
"knowledge;"  It  has  been  many  times  hdd 
that  the  atatntory  denial  must  be  In  tbe  ex- 
act WOTds  ot  tbe  statate.  Grand  Vall^  Irr. 
Ca  T.  Lesher,  28  Colo.  273,  65  Fa&  44;  Wel- 
les T.  Cola  Nat  Life  Ass'o.  Co.,  48  Colo.  006, 
113  Pac  S24. 

[3]  mils  is  a  genoal  mle  In  fbe  Code 
states.  The  reply  Is  therefore  bad.  It  is  In- 
snffldent  alao  In  another  respect  in  tiiat  the 
Idalntlff  alleges  that  he  has  not  and  cannot 
obtain  Informiation  npon  which  to  base  a 
belief,  althotigfa  the  answer  points  him  to  the 
records  as  a  source  of  sudi  informatlaa.  It 
is  settled  law  that  in  sudk  a  case  a  party 
may  not  take  advantage  of  the  statutory  de- 
nlaL  Mulcahy  v.  Buckley,  100  Gal.  484,  35 
Pac.  144;  GoodeU  v.  Blumer,  41  Wis.  436; 
Pomeroy  Code  Bemedles  (4th  Ed.)  I  531. 

The  adding  of  the  words  "therefore  denies 
the  same"  does  not  make  the  answer  good. 
San  Frandsoo  Gas  Ca  v.  San  Francisco, 
9  Oal.  463;  SUte  v.  Butte  Water  Co.,  18 
Blont  190.  44  Pac.  066,  32  L.  R.  A.  687,  56 
Am.  St  Rep.  574 ;  Corbtn  t.  Oomm<mwealtli. 
59  Ky.  <2  Mete.)  380. 

The  statutory  denial  was  Intended  to  be 
used  only  when  the  circumstances  of  the 
case  are  such  that  the  party  pleading  can- 
not, from  want  of  knowledge  or  information, 
and  Inability  to  obtain  the  information, 
fairly  admit  or  deny  an  allegation  in  tbe 
exposing  pleading.  It  was  not  Intended  as 
an  excuse  for  falling  to  doiy  speciflcally  or 
generally,  when  that  could  be  done  by  prop- 
er ^ort  to  obtain  the  required  informatloD. 

The  plea  of  property  In  a  third  person 
was  therefore  not  denied.  This  defeated 
plaintflTs  right  of  recovery  and  the  holding 
to  the  contrary  was  error. 

Tbe  Judgment  is  accordingly  reversed. 

Reversed. 

OABBIOUSS,  C  J.,  and  BURKE,  J.,  con- 
cur. 
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value  of  the  aharca  to  enable  a  third  person  ts 
come  into  the  corporation,  etc.,  sabseQuent  trans- 
ferees, who  acquired  their  shares  at  a  lower 
Ggare  because  of  the  bond  issue,  cannot  there- 
after repudiate  the  transaction  and  dafeat  en- 
forcement of  the  bonds. 


MACHINE  00. 
(No.  9504.) 

(Snprane  Oonrt  of  Colozado.    Jon.  5i  1920. 
Boliearinf  Denied  Mareb  1,  1620:) 

1.  OOBP«A«Dir8  «B»471— COBmun  BOflDS, 

zBauHD  TO  ixmm  TAX.im  or  uubeb  jutd 

TO  AUjOW  ah  OUnntEB  TO  BUT,  ROT  VOID 

rom  WAKT  or  oovsununoir. 
Where  the  shareholder*  of  a  corporation  cm 
Issnins  corporate  bonds  paid  in  several  thousand 
dollars  to  the  corporation,  and  the  entire  bond 
issue  was  for  the  purpose  of  lessening  the  value 
of  the  corporate  shares  so  as  to  allow  a  third 
person  to  acquire  an  equal  interest  in  the  stock 
with  the  two  remaining  abareholden,  heU  tibat 
the  bonds  were  not  void  for  want  of  considera- 
tion. 

2.  GOBPOBATIOnS  4=9439  —  BT  UirANIlCOITS 

consBRT  or  stooeholdebs  bolvbnt  oospo- 

RATXOHS  KAT  DISPOSE  OW  ASSETS  AB  DBeiKBD. 

By  the  unanimous  consent  of  all  the  stock- 
b^dera,  a  itdvent  eorporatlon  mar  make  any 
diapoaitiott  of  the  asaeta  of  tin  eoaapanr  that 
the  atoekholdara  deaire.  In  tha  abaenca  of  fraud 
on  creditors. 

8.  COBPOBATHUIB  <»416— BoNSS  ROTIVTAXJO 
FOB  WANT  or  AUTHOBXTT  Of  DIBK0T0B8  WHO 
WBBB  ALSO  BOUE  BHABKHOUnaB. 

Where  tibe  board  of  directors  of  a  corpo- 
ration owned  all  of  the  stock,  and  In  issuing 
bonds  which  were  intended  to  reduce  the  value 
of  the  bonds  to  allow  an  outsider  to  acquire  an 
interest  in  the  corporation,  etc,  every  share  of 
stock  was  represented,  held  that  the  validity  of 
the  bonds  which  did  not  defrand  creditors  could 
not  be  attartxd  on  the  ground  that  the  board  of 
directors,  as  apart  from  and  without  regard  to 
the  corporation  or  interest  in  the  shareholders, 
issued  the  bonds. 

4.  G<nroBATiona  ^s»388(4)  —  Stocueholdbbs 
or  ooaroBAXioir  wbo  pabtzoifaibd  ih  bond 

ISSUE  ABE  BOUND  AB  ABB  THXIB  TBANB- 
rEBEBfi. 

Where  all  of  the  ahareholdera  of  a  corpo- 
ration participated  in  a  bond  lamei  the  purpose 
of  whidi  waa  to  reduce  the  value  of  shares  so  as 

to  allow  third  person  to  acquire  an  interest  in 
the  stock  equal  to  that  of  the  two  remaining 
stockholders,  held  that  such  eharehfjldera,  having 
participated  and  acquiesced  in  the  bond  issue, 
ere  bound  by  the  transaction  as  are  their  trans- 
feree*. 

5.  COBPOEATIOnS  4=9888(1)  —  Whbbb  btook- 
EOLDBBS  HATE  NO  EQUITABLE  BIGHT  TO  DB- 
FEAT  COBFOBATB  BCHTDS  OOBPORATIOIf  CAB- 
ROT  OERAT  TBEIB  EHTOECBUEnT. 

Where  all  the  stockholders  of  a  solvent  cor- 
poration participated  and  acquiesced  in  the  is- 
sue oC  bonds,  held  that,  the  stockholders  having 
no  equitable  right  to  defeat  enforcement  of  the 
bonds,  they  could  not  through  the  corporation 
defeat  enforcement  of  the  bonds. 

6.  GoEPOBATiORS  4=9388 <4)—Tbarbexbbbs  or 

COBPOBATE  BTOOK  WHO  AOQUIBB]}  6HASB8  AT 
LOWER  nOUBB  BECAUSE  OE  BOMD  ISSUE  CAR- 
ROT ATTACK  TAUDirr  Or  ISSUE. 

Where  all  of  the  ahareholdera  participated  in 
e  bond  issue  for  the  purpose  of  reducing  tiie 


7.  COBFOBAIIOICB  4=9472— COBFOBAXIOR  OAR 
DISPOSE  or  ASSETS  AB  STOCKHOLDERS  SEE 
FIT  WUEKB  BXIBTIRa  OBEDITOBS  WILL  KOT  BE 
IRJUBED. 

A  solvent  corporation  may  not  only  dispose 
of  its  assets  as  the  stockholders  see  fit,  but 
It  may  dispose  of  its  bonds  at  less  than  cost, 
providing  no  existing  creditor  Is  defrauded  and 
in  which  future  creditors  cannot  complain. 

8.  GOBPOBATIONS  4=>464— RlOHT  or  OOBPOBA- 
TION  TO  ISSUE  BONDS  FOE  BEREIIT  OB  XR- 
DIVIDUAL  STOCEHOLDEBS. 

A  solvent  corporation,  with  unanimous  con- 
sent of  its  stockholders,  may  issue  bonds  fbr  the 
benefit  of  individual  stockltoldeta^  provided  no 
third  persons  an  injured. 

En  Banc 

Error  to  District  Omxt,  Pnetilo  Gountr; 
J.  B.  Riser,  Judge. 

Action  by  Frank  P.  Itannon  and  others  in 
which  John  M.  LannoD  Intervened,  against 
the  Pueblo  Eoundry  &  Machine  Company. 
There  was  a  Judgment  for  plalntifF  and  In- 
tervener and  defendant  brings  error.  Af- 
firmed. 

Adams  &  Oast  and  Devine  &  Presttm,  all 
of  Poebto,  for  plalntifl  in  errca. 

N.  Walter  Dixon,  of  Denver,  M.  G.  Saun- 
ders^ E.  F.  Obambers  and  J.  T.  McOoriUe^  all 
of  Pueblo,  for  Jolm  M.  Lannon. 

BAILEY,  J.  This  waa  an  action  by  de- 
fendants in  error  against  The  Paeblo  Foun- 
dry Company  to  forectose  a  mortgage,  or 
deed  of  trust  on  its  iwoperty,  securing  the 
payment  of  an  issue  of  forty  thousand  dol- 
lars of  first  mortgage  bonds  of  that  company. 
Defendant  in  error  John  M.  Lannon  as  a 
holder  of  certain  of  these  bonds  Intervened 
and  joined  In  the  prayer  for  forecloaope. 
The  validity  of  the  txmds  was  denied  by  the 
company,  it  being  urged  that  they  were  Is- 
sued wltiiout  amslderatlon  and  thwefore  in 
contravention  of  a  provision  of  our  State 
Constitution.  Findings  and  decree  were  for 
defendants  in  error,  and  the  company  brings 
the  case  here  for  review. 

The  resolution  authorizing  the  issue  of 
the  bonds  in  question  was  passed  on  April  1, 
1907.  At  that  time  the  stockholders  of  the 
company  condsted  of  the  tisniions,  who  owned 
all  of  the  shares  of  the  company,  which  were 
of  the  par  value  of  one  dollar  a  share. 
Shortly  prior  to  the  issue  of  the  bonds  it 
was  determined  by  the  Lannous  to  make  a 
change  In  the  affalra  of  the  cranpany,  and 
John  H.  Lannon,  wbo  it  appears,  had  nev«r 
been  active  In  the  corporation,  agreed  to  sell 
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Us  Bbares  therein  to  one  S.  J.  Btirrts.  Am 
a  basis  for  negotiations  it  was  agreed  by  the 
parties  that  the  valuation  of  the  property 
sboQld  be  fixed  at  $100,000.00.  The  Lannons 
were  to  withdraw  all  the  company  cash,  paj 
all  bills  against  and  collect  all  accounts  due 
It,  with  a  view'  of  redaclng  the  actnal  value 
of  the  shares  of  the  conc^n  to  the  figure 
agreed  upon.  Burrls,  who  desired  to  pur- 
chase one-half  Interest  in  the  company,  was 
unable  to  raise  the  $50,000.00  necessary,  and 
to  enatde  him  to  purchase  such  Interest  It 
was  determined  to  further  reduce  the  value 
of  the  shares  by  Issuing  $40,000.00  la  bonds 
secured  by  deed  of  trust  on  the  company 
property,  and  to  so  bring  the  real  value  of 
the  total  shares  of  the  company  to  $60,000.00. 
This  was  accordingly  dou&  John  Lannon 
agreed  to  sell  his  Intereat  for  $10,000.00  in 
cash  and  thirteen  of  the  proposed  bonds,  and 
Frank  Lannon  took  an  option  upmi  J<dm's 
holdings  in  the  company  on  that  basis. 

At  the  stockholders*  meeting  of  April  1, 
1907.  the  entire  capital  stock  of  the  oompany 
was  owned  by  Frank  and  Qiarlea  Lannon. 
The  stock  of  J(^m,  not  having  been  yet  trans- 
ferred, was  represented  by  proxy.  J<din  re- 
signed as  a  director  of  the  company  and 
Burrls  was  selected  to  take  his  place.  At 
the  directors'  meeting,  the  Issue  of  the  bonds, 
which  bad  been  authorized  by  the  stockhold- 
ers, was  directed  to  be  made.  The  atodk.  was 
then  owned  In  equal  parts,  Frank  and 
Charles  Lannon  the  one  half,  and  Burrls 
the  other.  The  bonds  were  Issoed,  ten  each 
to  Charles  and  Frank  T^nnon,  and  twenty 
to  Burrls.  The  two  Iabdoi  brothwa  eadi 
paid  in  $2,000.00  to  Uw  company,  and  Burrls 
«4,00aoa  Fending  the  printing  and  execu- 
tion of  ttw  bondfl,  the  atodc  owned  by  Jdm 
l4umon  was  hdd  in  -esonnr,  and  Charles  and 
Frank  jAnnon  transferred  to  Burrls  his 
shares  from  their  own  holdings,  and  it  was 
thnmgb  Frank  Lannon  liiat  Bnrrla  paid  in^ 
to  tlie  company  the  four  thousand  di^ra  for 
his  twenty  bonds.  It  appears  that  all  the 
books  of  tile  «>rp(Hration  except  the  Journal 
wbldi  ctmtained  the  history  of  these  trans- 
actions, were  obtainable^  but  that  the  defend- 
ant corporation  could  not,  or  at  least  failed 
to  produce,  this  particular  reoind,  althou^ 
It  had  been  In  the  possession  of  the  company 
at  all  times  subsequent  to  the  transfer  of 
the  stock  and  of  the  reorganisation  of  the 
board  of  directors.  The  testimony,  however, 
sliows  beyond  any  possible  doubt  that  the 
transaction  between  the  parties  was  In  sub- 
stance and  effect  as  stated  above. 

Following  the  transfer  of  the  stock  as  set 
forth,  certain  other  persons  obtained  shares 
in  the  corporation,  and  the  Lannons  ceased 
to  have  any  interest  In  the  company,  other 
than  as  holders  of  certain  of  the  bonds  In 
question.  The  pr^ent  stockholders,  who 
must  be  conclusively  presumed  to  have  had 
actual  knowledge  of  the  existoice  of  the 


bonds  and  of  all  the  drcumstances  under 
whldi  they  were  issued,  are  now  attempting 
to  avoid  their  payment  Seven  of  the  booda 
are  conceded  by  the  company  to  be  valid  ob- 
UgatiiKis.  This  is  upon  the  theory  that  Oiey 
are  in  the  hands  of  Innocent  parchasers,  al- 
thou^  it  appears  that  two  at  least  of  these 
bonds,  were  sold  by  Burrls  to  persons  with 
full  knowledge  of  ail  the  drcumstances  now 
relied  upon  to  avoid  the  entire  issue. 

[1]  It  is  urged  by  the  company  ttist  the 
bonds  are  void  for  lack  oi  consideration  un- 
der section  0,  article  15  of  the  Constitution. 
This  point  is  not  well  taken,  because  it  -Is 
clear  that  $8,000.00  at  least  was  paid  in 
cash  to  the  company  tor  the  bonds.  The 
fact  that  this  amount  was  paid  by  the  Lan- 
nons does  not  make  it  any  the  less  a  pay- 
ment  to  the  company.  The  payment  was  so 
made  because  of  the  agreemoit  for  purchase 
and  sale  of  the  stock  between  the  Lann<»is 
and  Burrls,  and  the  method  adopted  was  an 
entirely  pnq>er  and  logical  way  of  arriving 
at  an  adjustment  between  the  parties.  Also, 
when  the  transaction  is  considered  as  a 
whole,  it  is  plain  that  the  bonds  woe  issued 
fi>r  the  express  and  agreed  putpoee  of  per- 
mitting Burrls  to  omie  into  the  company  an 
an  equal  footing  with  the  two  Lannons; 
that  to  do  this  it  was  necessary  to  lessen 
the  value  of  the  shares  of  the  company,  and 
the  bond  issue  had  precisely  that  effect,  as 
the  value  so  withdrawn  from  the  shares  im- 
mediately attached  to  the  bonds.  Under  these 
drcomBtanoes  it  may  wdl  be  held  that  the 
bonds  were  sold  at  anwozlmat^  par  valn^ 
in  BO  far  as  the  corpora  Uoo  itself  Is  con- 
cerned, and  it  follows  inevitahly  that  the 
claim  that  the  bonds  were  issued  without 
coistderation  has  no  sopport  at  all  In  fact 

[2-4]  It  is  also  contended  that  the  board  of 
directors,  acting  apart  from,  and  without  re- 
gard for  the  corporation  or  the  Interests  of 
the  stockholders,  procured  the  Issuance  of 
the  b<mds  and  distributed  them  am<mg  them- 
selves. While  it  may  be  conceded  that  the 
bonds  were  all  distributed  to  the  dlrectws. 
It  Is  likewise  true  tiiat  the  directors  were  all 
at  the  stodchoUers ;  In  other  words,  all  of 
the  BtockholderB  were  directors,  'and  every 
share  of  the  stock  of  thecorponUlon  was  rep- 
resented at  the  stockholders  meeting  at  which 
their  issuance  was  antliorlxed,  and  also  st 
the  directors  meeting  at  whlcb  instructions 
were  glvm  to  Issue  the  bonds  as  authorized. 
The  bonds  were  issued  for  the  purpose  of 
carrying  out  the  dunge  at  ownership  of  the 
stock  as  heretofore  detailed.  It  is  elemen- 
tary that  by  the  unanimous  conswt  of  all 
stockholders  a  solvent  corporation  may  make 
any  disposition  of  the  company  assets  they 
desire,  in  the  absence  of  fraud  upon  cred- 
itors. Cook  on  Corporations  (6th  Ed.)  {  730 ; 
Great  Western  M.  &.  M.  Co.  v.  Harris,  12S 
Fed.  321,  63  C  C.  A.  51.  A  corporation  has 
no  Buch  s^arate  eoti^  as  wUl  permit  It  to 
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act  oonnter  to  tiie  nnanlmoiu  desire  of  its 
etockboldera.  Cook  on  Oorporatiom  (6tli 
Ed.)  I  780.  and  note,  p.  2887. 

This  is  not  a  case  where  the  board  of  di- 
rectors have  dealt  wlUi  tlie  oorporation  or 
with  others  for  their  indivldaal- profit  It  ia 
not  a  fact  that  tbe  shares  whlcb  Burris 
sought  to  purchase  were  property  of  the  com- 
pany ;  they  were  the  shares  of  the  LannoDS ; 
and  the  bond  Issue  reduced  ratably  the  value 
of  the  shares  of  stodK  retained  by  them  as 
well  as  of  those  sold  to  Burris.  The  loss,  if 
any,  was  not  sustained  by  the  corporation, 
but  by  the  holders  of  the  shares.  By  partici- 
pation in  the  transaction  the  shareholders 
are  estopped  to  deny  Its  l^allty,  and  tbe 
corporate  entity  cannot  act  for  theoL  H(»ne 
Ins.  Co.  T.  Barber,  67  Neb.  644,  93  N.  W. 
1024,  60  U  B.  A.  92T,  108  Am.  St  Eep.  716. 

The  entire  body  of  stockholders  acquiesced 
and  participated  in  the  transaction.  They 
are  accordingly  bound  by  it,  and  their  trans- 
ferees are  also  bound.  In  Guamer  r.  Cripple 
Greek  Tunnel  Transportation  &  Mining  Co., 
40  Colo.  1.  at  page  17,  90  Pac.  81,  at  page  86 
(122  Am.  St  Bep.  1024, 13  Ann.  Cas.  781),  this 
court  in  speaking  to  this  question  said: 

"Not  only  tbe  participating  and  acquieedng 
stockholders,  bat  also  their  transforees.  are 
bound  by  tbe  participation  or  acquiescence. 
The  transferee  cannot  claim  to  have  greater 
rights  than  his  transferer  ea  r^ards  a  general 
remedy  invalidating  the  whole  transaction.  He 
cannot  bring  suit  in  behalf  of  tiie  eorpoTati<m 
and  odier  stoddiolden  against  the  party  ox 
partiea  participating  In  the  Issae.  inasmnch  as 
his  own  title  is  tainted  witb  tbe  same  fraud. 
Nor  can  he  hthtg  an  action  against  tbe  oorpo- 
ration." 

[9]  Tbe  attempt  by  the  company  to  avoid 
foredosnre  of  the  bonds  is  an  attempt  to  do 
that  which  the  stockholders  cannot  do.  It 
is  clear  that  the  stockholders  have  no  equi- 
table  right  to  the  reUef  sought  ther^ore 
tbey  cannot  obtain  sach  relief  acting  by  or 
tbroQgh  tbe  corporate  mtity.  Home  2ns.  Ca 
T.  Barber,  snpra ;  Arkansas  B.  L.  T,  &  <X 
Co.  v.  Farmers'  Loan  &  Trust  Co.,  13  Colo. 
S87,  22  Pac.  054;  Des  Moines  Gaa  Oo.  v. 
West  60  Iowa,  16. 

[•]  It  is  to  be  noted  that  the  present  stock- 
holders secured  th^  shares  subject  to  the 
lien  of  the  bonds,  and  therefore  at  a  lower 
figure  than  would  have  been  possible  without 
sach  incumbrance.  They  should  not  now  be 
permitted  to  repudiate  the  indebtedness  and 
so  add  the  value  of  the  bond  issue  to  their 
shares  of  stock  in  the  company. 

[7, 1]  It  is  undonbCed  that  a  solvent  cor- 
poration may  not  only  dispose  of  Its  assets 
as  the  stockholders  see  fit  but  It  may  dispose 
of  its  bonds  at  leas  than  par,  provided,  of 
course,  no  creditor  be  thereby  defrauded. 
So  long  as  mesent  creditors  are  not  Injured, 
future  creditors  cannot  complain.  Hamilton 


V.  Menominee  Co,  100  Wis.  8S2,  81  N.  W. 
876;  Uttle  v.  Garrabrant  163  N.  T.  681,  4S 
N.  B.  1106;  Id..  90  Hun,  404,  36  N.  T.  Sm. 
68d;  Pnsey  v.  N.  J.  B.  Co,  14  Abb.  Prac.  (N. 
S.)  484.  Also  such  corporations  with  tbe 
unanimous  omsoit  of  Its  stockholders,  pro- 
vided no  third  parties  are  Injured,  may  Is- 
sue its  bonds  for  the  benefit  of  individual 
stockholders.  Cook  on  Corporations,  |  766; 
D'Ooge  V.  Leeds,  176  Mass.  558.  67  N. 
1025.  So  far  as  the  facts  and  the  parties  are 
concerned,  it  is  the  same  as  if  the  present 
complaining  stockholders  took  th^r  stock 
In  ex<Aange  for  the  bonds  in  question,  and 
then  sought  to  repudiate  the  bonds. 

It  Is  apparent  that  the  issue  of  the  bonds  In 
question  does  not  fall  within  the  inhibitions 
of  8ecti(»i  '9,  article  15,  ot  the  constitution, 
because  those  bonds  were  manifestly  issued 
for  a  good  and  valuable  consideration  paid 
to  the  corporation,  and  In  no  sense  constltates 
a  ficfitlous  Incrcnsa  of  company  Indebted- 
nesa 

We  have  examined  the  entire  record  with 
the  moat  painstaking  care,  and  fall  to  dis- 
cover a  syllable  of  evidence,  or  anything  elsa 
contained  tbereln,  which  shows  or  tends  to 
show  that  there  Is  anything  In  the  transac- 
tion whidi  Is  in  the  slightest  tainted,  or 
which  did  cause  or  could  cause  a  loss  to  the 
company,  or  which  worked  or  could  work  it, 
or  any  one  else,  a  wrong  or  injury.  The 
whole  matter  seems  to  have  been  absolutely 
free  from  any  Indlrectlcm,  fraud,  deceit  or 
wrong  doing  of  which  complaint  either  by  the 
company,  or  by  any  original  or  Bnbseqn«it 
stockholder,  could  or  can  Justly  or  properly 
be  made  or  upheld. 

The  Judgment  Is  affirmed. 


ZXNN  et  aL  r.  DENVEB  LIVID  STOCK  COM- 
MISSION CO.  (No.  9785.) 

(Supreme  Court  of  Colorado.    Feb.  2.  1920. 
Rehearing  Denied  March  1,  1920.) 

1.  ASfllsmtBinS  «E3BaT— OHATm,  WOBTOAeXS 
«S>206  —  ChATTSL  MOBXaAOD'S  UQHT  OW 
ACTION  fOB  OQVnBSZOir  WILL  FAflS  WXTH 

ASSiamcBHT  OF  nora  akd  mobtoaob. 

A  chattel  mortgagee's  right  of  action  for 
conversion  may  be  asdgned  with  assignment 
of  the  note  and  mortgage,  and  the  assignee  may 
maintain  an  action  on  account  of  sach  conver- 
sion. 

2.  Ghattki.  icoBTQAOXS  ^9>47— Ohattel  host* 

GAOE  WITH  INSUmOIBIfT  nSSCBimOH  IS 
VALID  BrrWKEH  PABTIBS. 

A  chattel  mortgage  is  valid  between  tiie 
parties,  although  the  deaerlptlon  la  Inanffietent ; 
the  parttes  having  agreed  as  to  what  should  be 

covered  by  it 
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3'.  Chattel  uobtoaoes  «=028S(1)— Puhchao- 
xb  with  notice  ib  bottitd  though  dk8csip- 
.  TioiT  WAS  msumcncifT. 

Thoach  the  description  of  mortgaced  cattle 
wae  iniaffideDt,  one  purcharing  the  airiiiiala 
with  actual  notice  of  the  mortsase  ii  bonzid. 

4.  Ohattbl  xonGAdxs  «s»229(l)— Quebtzon 

WUBTUEE  PUBCHASXI  OF  HOBTaAGBD  CATTXC 
WAS  CEABOSD  VITH  HOTKIE  VAS  VOE  JUBT. 
In  an  action  by  the  aRiigneea  of  a  chattel 
mortgage  covering  cattle  broaght  agalnat  the 
purcfaaaer  of  the  animalB,  heUl  that  the  qaes< 
tion  whether  the  purchaser  had  luch  actual 
knowledge  of  the  existence  of  a  mortgage  aa 
to  charge  it  with  notice,  or  whether  it  had 
sufficient  constractiTe  knowledge  from  the  mort- 
gage, the  description  of  which  it  waa  dained 
was  indi^nite,  was,  under  the  erUcaice  for  the 
jaiT>  *»  that  a  directed  m^ct  In  itrm  of  the 
pordiaser  waa  erroneooa. 

5.  Chattei,  HOBTQAaES  4s»198~Wbxrb  hobt- 

OAOEK  ABSmilB  P08SE88I0IT  DEFECTS  IN  THE 
ICOBTOAGE  CUBED, 

Where  a  dtattel  mortgagee  assumes  posses- 
sion of  the  mortgaged  diattels,  all  minor  de- 
fects, sttch  as  insoffldencr  of  the  description  of 
the  chattels,  are  cored. 

DesMrtment  1. 

Drror  to  DiBtrict  Court,  City  and  Oonnty 
of  Denver ;  Henry  J.  Hers^,  Judge. 

Ajctlon  by  B.  Zinn  and  Xj.  Madison  agalnat 
the  Denver  lire  Stock  Oommisslon  Company. 
Judgment  for  defendanU  and  plain  tlffa  bring 
error.  Bawaed. 

Philip  H<nnbelB;  of  Denrer,  for  plalntlfFB 
In  error. 

Ponsford,  Camlne  ft  Kavanaugb,  Den- 
ver, for  defendant  In  error. 

TELLER,  J.  Plaintiffs  In  error  bronght 
suit  against  the  defendant  In  error  to  recov- 
er a  balance  upon  certain  promissory  notes 
made  by  one  Wlllmott,  to  the  order  of  the 
Drovers'  Cattle  Loan  Company,  and  secured 
by  a  diattel  mortgage  upon  244  head  of  cattle 
in  Weld  county,  Colo.,  in  which  county  the 
mortgage  was  duly  recorded.  The  said  notes 
and  mortgage  bad  be«i  transferred  to  and 
were  owned  the  plolntiini  In  error  at 
time  the  suit  was  brought 

The  answer  contained  a  general  denial,  and 
a  special  defuse  not  urged  at  the  trial.  The 
case  was  tried  to  a  jury,  and  the  court  di- 
rected a  verdict  for  the  defendant,  which  was 
accordingly  returned.  Prom  a  Judgment  on 
such  verdict,  plaintiffs  below  bring  error. 

[11  Defendant  In  error  raises  a  question  as 
to  the  right  of  the  plaintiffs  in  error,  assign- 
ees of  the  note  and  chattel  mortgage,  to  re- 
cover for  a  conversion  wbldi  occurred  be- 
fore the  assignment  TbiB  Is  a  matter  which 
should  be  determined  at  the  outset 

It  does  not  appear  that  this  question  was 
raised  during  the  trial.  The  point  was  made, 


however,  in  a  motton  tor  a  directed  verdict, 
ttiat  tbe  evidence  did  not  show  that  the 
cause  of  action  sued  upon  had  been  assigned. 
Tbe  pdbit  now  made  by  defiendant  In  error 
is  Qiat  It  could  not  be  assigned.  In  support 
of  their  oontentiott  ooonsel  dte  First  Na- 
tional Bank  t.  MoOreary,  6B  Or.  4S4,  132 
Pac  718,  184  IPaa  USO;  Bowers  Bodley. 
4  m.  App.  279,  end  Owton  t.  Wlllist<Mi,  31 
Pa.  US. 

Tb»  lastmcntioiieil  ease  holds  simply  that 
the  rl^t  of  aetiaa  in  trorw  toe  madiinery 
ranored  conld  no^  at  etmmum  law,  be  as- 
signed. 

The  Oregon  case  dted  quotes  from  Jones 
cm  Chattel  Ifottsages  a  statement  wblA  sap- 
ports  coimsSl*s  contentioii,  bat  Oe  citation  to 
tlie  tert  Is  only  that  of  Bowers  t.  Bodley, 
sopra.  Tbe  case  dtes  also  27  Cyc  1290,  7 
Gyc  60.  The  only  citation  to  support  these 
texts  is  this  same  case,  Bowws  r.  Bodley. 
The  Oregon  case  entirely  overlooks  the  fact 
that  in  tbe  Oode  states  rights  ar^  in  general, 
no  linger  determined  by  the  form  of  tbe  ac- 
tl<m. 

Tbe  Illinois  case  dted  is  based,  of  coarse, 
npon  the  common  law  wbidi  prevails  in  that 
state. 

Tbe  general  mle  is  that,  except  as  to  pure- 
ly personal  twls,  the  tort  may  be  waived  and 
suit  be  brou^t  in  assumpsit 

In  Shults  T.  Cbrlstman,  6  Mo.  App.  S38,  tbe 
court  said: 

"If  the  right  is  essentially  one  of  property, 
aa  distinguished,  for  example,  from  a  personal 
tort,  the  fact  Uiat  case  or  trover  may  lie  to 
secure  the  right  does  not  prove  that  it  is  not 
assignable  under  the  statute." 

In  Hamlin  t.  Garmfhus,  19  M&  Avp.  SB7, 
tbe  court  said: 

"Givn  action  is  the  remedy  for  every  dvil 
wrong.  •  •  •  It  *  •  •  the  plaintirs 
property  be  wrongfully  taken  iritbout  his  «m- 
sent,  so  tlkat  no  dement  of  etmtract  uiters  into 
the  tzansactiott,  the  right  of  action  is  not  as- 
signalde.  But  if,  as  in  the  present  ease,  there 
appears  a  feature  of  violated  agreement,  ex- 
press or  implied,  as  between  consignor  and 
consignee,  or  otherwise,  the  right  oC  action  is 
assignabie  under  oar  statute." 

In  McKeage  v.  Insurance  Co.,  81  N.  T.  38, 
37  Am.  Rrp.  471,  It  Is  held  that  an  assign- 
ment of  right  to  property  converted,  after 
the  conversion,  gives  assignee  a  right  of  ac- 
tion. The  earlier  cases  of  Sherman  v.  Elder, 
24  N.  Y.  381,  Waldron  v.  Willard,  17  N.  T. 
466,  are  to  the  same  effect  See,  also,  John- 
son V.  Railroad  Co.,  82  Miss.  452,  34  South. 
357.  Tbe  rule  Is  tbe  same  In  this  state. 

In  Home  Insurance  Co.  v.  Railroad  Co.,  19 
Colo.  49,  34  Pac.  282,  it  was  held  that  a 
claim  for  damages  to  property  might,  under 
our  statute,  be  assigned,  so  as  to  vest  In  tbe 
assignee  a  right  of  action  In  his  own  name. 
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and  that  "the  geoeral  rule  Is  Hut  aislgna- 
blllty  and  descendibility  go  hand  In  hand." 
That  case  Is  followed  In  Mumtord  t.  Wlrlght, 
12  Colo.  App.  214.  55  Pac.  T44. 

While  the  ctmplalut  alleges  a  conversion, 
It  falls  short  of  a  pleading  In  an  action 
of  trover.  Complaint  la  made  that  the  de- 
f^dants  wii  the  cattle  and  "did  not  pay 
over  the  proceeds  thereof  to  the  mortgagee  In 
payment  of  the  Indebtedness  secured  by  the 
mortgage."  The  prayer  of  the  complaint  Is 
for  Judgment  for  the  sum  due  on  the  notes. 
The  idalutlfGa  In  error  bad  an  undoubted 
right  of  acticHi  as  assignees  of  the  note  and 
mortgage. 

[2-4]  Turning  now  to  a  con^oratkm  of  the 
case  <nt  Its  merits.  It  appears  that  fb»  &a.t- 
tel  mortgage,  after  m«itlonlng  the  number 
of  cattle  of  the  different  ages  and  sexes,  stat- 
ed the  brands  thereof.  There  were  three 
brands,  a  "lazy  S,"  "M  W,"  and  a  "slash  W." 
In  tbe  mortgage  the  llgare  "9ff'  was  placed 
above  the  "lazy  S,"  and  "74"  above  tlie  "M 
W,"  those  being  the  number  of  cattle  bear- 
ing respectively  fliose  brands. 

The  defense  was  tbat  tbe  cattle  sold  were 
not  tbe  cattle  described  In  tbe  mortgage,  In- 
asmuch as  there  were  no  cattle  Iwanded  "96^ 
with  an  "S"  beneath  It  nor  •*74"  with  an  "M 
W"  beneath  it  Part  of  the  proceeds  of  tbe 
sale,  aboot  f4,000,  was  turned  over  to  the 
Drovers'  Cattle  Loan  Oompany,  and  the  bal- 
ance waa  retained  by  the  defuidant  and  ap- 
plied in  liquidation  an  indebtedness  doe  it 
from  tbe  mortgagor. 

It  appears  from  the  evidoice  Owt  when  the 
cattle  were  In  the  yards,  to  be  sold,  an  of- 
ficer of  the  Drovers'  Cattle  Loan  Oompany 
Informed  the  secretary  of  tbe  defendant  In 
error  that  the  former  company  had  a  mort^ 
gage  upon  said  cattle.  Hie  plaintiffs  In  er- 
ror now  contend  that  Inasmuch  as  a  chattel 
mortgage  Is  filed  for  the  purpose  of  giving 
constructive  notice,  and  the  defendant  In  er- 
ror had  actual  notice,  the  suffideucy  of  the 
description  In  the  chattel  mortgage  need  not 
be  cQiuddered.  Counsel,  In  reply  to  this  con- 
tention, assert  that  there  were,  in  fact  no 
cattle  mortgaged;  hence  there  could  be  no 
notice  of  a  claim  to  a  Uen  on  the  cattle  sold. 
It  will  not  be  ^led  that  a  mortgage,  with 
an  iusuulclent  description  of  the  property  at- 
tempted to  he  described.  Is  good  as  between 
mortgagor  and  mortgagee ;  they  baring 
agreed  as  to  what  should  be  covered  by  It 
Counsel  for  defendant,  by  their  objections, 
prevented  a  trial  of  the  question  as  to  what 
was  hitended  by  the  i>artle8  to  be  Included  In 
the  mortgage.  They  appear  to  overlook  the 
fact  that  the  question  of  there  being  a  mortr 
gage  at  all  Is  quite  distinct  from  the  question 
of  how  far.  If  there  be  one.  It  was  effective 
In  giving  notice  of  the  mortgagee's  lien. 

In  Beaman  v.  Bank,  35  Colo.  573,  85  Pac. 
426,  It  was  contended  that  the  creditors  of 
the  mortgagor  of  cattle  were  bound  only  by 


the  description  in  the  mortgage,  the  brands 
named  In  the  mortgage  not  oorreepondlng 
with  those  upon  the  cattle  sought  to  be  tak- 
en in  attaduuent  by  a  creditor  ct  the  mort- 
gagor. This  court  tbere  said: 

"Tb9  brands  woold  aid  Is  identifying  tbe  cat- 
tle, but  were  not  the  only  aids  wUcb  could  be 
resorted  to  for  that  purpose.  Tbe  testimony, 
independent  of  the  brands,  established  that  tbe 
cattle  awarded  the  plaintUf  were  t£e  Identictl 
cattle  imdttdod  in  the  mortgages." 

This  case  recognizes  a  rlgftt  In  the  mort- 
gagee to  show  that  the  cattle  claimed  by  the 
mortgagee  were  the  cattle  Intended  to  be  In- 
cluded In  his  mortgage,  though  not  properly 
described.  It  was  the  right  of  tbe  plaluti&B 
below  to  introduce  evidence  upon  this  point 
and  have  the  matter  determined  by  a  Jury. 

Defendant  In  error  contends  that  the  case 
of  Sigel-Camplon  Live  Stock  Co.  v.  Holly, 
44  Cola  S80,  101  Pac.  68,  is  authority  In  this 
case,  because  counsel  say  It  was  there  deter- 
mined that  when  It  waa  established  that  the 
mortgagor  had  more  cattle  bearing  the  brand 
mentioned  In  the  mortgage  than  the  number 
stated  In  the  mortgage,  the  mortgagee  acquir- 
ed no  lien  as  against  a  third  persm.  If  the 
rale  in  that  case  Is  to  be  applied  to  the  facts 
here,  there  was  another  question  which 
should  have  been  submitted  to  the  Jury ; 
that  Is,  whether  or  not  Willniott  had  other 
cattle  bearing  the  brands  which  the  plaintiff 
contends  were  borne  by  the  cattle  actually 
mortgaged.  There  was  evidence  by  WUlmott 
that  he  bad  such  other  cattle,  and  upon  tbe 
part  of  the  plaintiffs  that  he  did  not  have 
them.  That  was  a  matter  whldi  should  have 
been  determined  by  a  Jury. 

If  It  were  found  tbat  the  cattle  sold  were 
the  cattle  mortgaged,  then  actual  notice  of 
that  fact  or  the  sufficiency  of  the  description 
to  give  ccmstructlve  notice  of  the  fact,  became 
matters  for  determination.  The  question  of 
notice  to  the  defendant  below  was  one  of  fact. 
If  the  Cattle  Commission  Company  had  notice 
tbat  the  assignor  of  the  plaintiffs  had  a 
mortgage  upon  the  cattle  In  its  yards,  It 
would  be  bound  by  the  mortgage  regardless 
of  a  defective  description  of  said  cattle. 
Whether  or  not  a  description,  aided  by  sacb 
Inquiries  as  the  mortgage  suggests,  is  sutd- 
dent  to  Identify  this  properly  is  a  question 
for  the  Jury.  Strauss  v.  Austgen,  134  Pac. 
299. 

[B]  Still  another  question  of  fact  Is  involv- 
ed. There  Is  evidence  that  the  cattle  were 
shipped  in  on  tbe  order  of  the  mortgagee, 
though  witnesses  speak  of  the  shipment  as 
having  been  made  ■  by  the  mortgagor.  The 
determination  as  to  who  assumed  possession 
on  the  sliipment  Is  important,  since  If  the 
mortgagee  had  taken  possession,  all  minor 
defects,  such  as  Insuffldency  of  description 
in  the  mortgage,  were  cured.  Chapman  v. 
Sargent  6  Colo.  App.  438,  40  Pac.  819;  Horn 
V.  Keltler,  12  Colo.  310^  21  Pac  186. 
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There  being  tbese  matten  in  vrldenoe 
whkA  were  proper  fat  the  jury  to  consider, 
Qte  ooort  erred  In  directing  a  verdict  for  flie 
defenduiL 

The  JudgmeiU  li  acoordlnglj  reversed. 

Eorersed. 

GABBIGUES*  a  J.,  and  BUBSE,  con- 
cur. 


JTTANTO  T.  WBXOHT. 
(Snpreme  Coart;of  Oreson.   March  9;  1920.) 

L  APPIAI,  AHD  BBMIB  «=:>1008(1>— YlBW  BT 
COTTBT  ADDS  ADTXBOBT  WMQHT  TO  WWDIHO 

or  COUKT. 

lUgardlesB  of  tba  risht  of  tlia  conrt  to 
Qse  facta  disdoBed  \v  riew  «•  BubBtaatiTe  evi- 
dence, Bocb  a  view  adds  to  the  mMmrr  mi^t 
of  tb«  fiodinga  of  the  court. 

2.  Tbul  «s>896(2>— FximNO  SHOino  rot  b> 
HADE  on  xsaun  odtside  case. 

Id  an  actiw  to  enjoin  intarfenuee  with 
repair  of  a  ditch  in  which  the  only  -queetioD 
at  issue  was  repair  or  enlargement,  a  finding 
ML  the  extent  ot  i^intifrs  water  li^t  In  ditch 
should  not  have  been  made. 

Department  2. 

Appeal  from  Glrcolt  Oonrt,  I«ke  Oonnty; 
U  F.  Oonn.  Judge. 

Suit  by  Simon  Juanto  against  Q.  W. 
WrlgbL  SVom  a  decree  rtiMniMrtng  the 
cause  and  dissolTlng  temporary  InJunctioD, 
plaintiff  appeals.  AlDrmed  as  modified. 

This  Is  a  salt  to  enjoin  the  d^^idant  from 
interfering  with  the  work  of  the  plaintiff, 
upon  a  certain  ditch  owned  and  used  by  the 
plaintiff  across  the  land  -of  the  defendant, 
carrying  water  diverted  trom  lliomaa  creek 
to  the  lands  of  the  plaintiff,  below  those  of 
defendant. 

The  real  qaestion  in  the  case  is  as  to 
whether  the  plaintiff  and  his  anptoyte  at 
the  tljne  In  question  were  engaged  In  simply 
cleaning  out  and  rqudrlng  the  dltdi  In  qoes- 
tlcm,  or  were  enlarging  the  same. 

nie  testimony  of  the  plaintiff  and  one  of 
bis  employes,  who  was  working  with  him 
at  the  time,  Is  to  the  effect  that  they  were 
only  cleaning  out  and  repairing  the  ditch. 
The  testimcmy  of  the  defendant,  on  the  other 
hand,  Is  that  they  were  enlarging  the  ditch ; 
Oiat  he  made  no  objectI<m  to  plaintiff  using 
the  ditch  or  rquilrlng  Uie  same,  but  did  ob- 
ject to  Its  enlargement;,  and  that  when  he 
remonstrated  with  the  plaintiff  in  rdatimi  to 
the  enlargement  they  had  words,  and  he  final- 
ly ordered  plaintiff  off  of  the  place.  There  Is 
no  evidence  ol  any  actual  phyi^cal  Inter- 
ference with  the  work  by  the  defoidant. 

The  testimony  Is  ntme  too  definite  and  full, 


BBPOBTEB  (Or. 

dn  fliflter  ride;  there  la  no  evldenea  what- 
ever as  to  ^  itse  of  the  dltdi,  elflwr  before 
or  after  the  work  in  qneatloii,  and  no  evl- 
denoe  on  tfther  aide  aa  to  tiw  amount  of  wa- 
ter which  had  been  carried  throogb  the  same. 

The  court  below,  upcm  an  agreement  be- 
tween the  parties,  viewed  the  premises  and 
had  tike  points  In  cmUroveray  along  the  dltdi 
pointed  out  to  him  by  their  respective  en- 
gineers. 

Among  other  findings,  the  conrt  made  the 
following: 

"That  on  either  the  16th  or  17th  day  of  Octo- 
ber, 1917.  the  plaintiff,  Sfanon  Juanto,  togeth- 
er with  his  onploy^  went  upon  the  lands  of 
the  defendant,  Q.  W.  Wright,  traversed  by  said 
ditch,  and  wrongfully  commenced  enlarging  said 
ditch  beyond  its  original  capadty,  under  the 
pretense  that  he  was  simply  cleaning  out  the 
debris  accumulated  in  said  ditch,  and  tbat 
while  so  wrongfully  treipasring  upon  the  prem- 
ises  of  def«idant  for  the  purpose  of  enlarging 
said  ditch  under  such  pretense,  the  d^endant, 
without  any  force  or  violence,  after  remonstrat- 
ing with  the  plaintiff  about  enlarging  tlie  ditch 
in  question,  ordered  him  off  his  land. 

"Tliat  defotdant  never  objected  to  the  dean- 
ing  out  of  the  ditch  by  plaintiff,  but  atmply  for- 
bade him  to  enlarge  the  same. 

"That  the  ditch  has  l>een  enlarged  was  most 
apitarent  to  the  court,  from  its  appearance,  when 
inspected  by  bim,  under  the  agreement  of  coon- 
■el,  as  the  banks  showed  that  the  solid  earth, 
whicb  liad  never  before  been  diatmbed,  had  been 
lemoved  and  the  dUxh  materially  anla^Bd." 

The  decree  of  the  court  was  as  follows: 

*Thi»  cause  having  been  duly  tried  by  the 
conrt,  and  the  court  buiving  heretofore  made  and 
filed  herein  its  findings  of  fact  and  conclusions  of 
law  based  thereon,  and  mnr  having  duly  con- 
sidered the  same,  and  at  this  time  being  folly 
advised  In  the  premises, 

"It  Is  hereby  considered,  ordered,  adjudged, 
and  decreed  that  this  cause  be  dismissed,  the 
temporary  injunction  ber^  dissolved,  and  tliat 
defendant  have  and  recover  of  and  from  the 
plaintiff  his  costa  and  disbursements  herein, 
taxed  at  ^  

From  thia  decree  plaintiff  appeals  to  this 

court. 

W.  Lair  Thompson,  of  Portland  (H.  P. 
Welch,  of  Lakevlew,  and  Snow,  Bronaugh  & 
Thompson,  of  Portland,  on  the  brief),  for  ap- 
pellant. 

Batchelder  ft  Ownbs,  of  Lakeview,  on  the 
brie^  for  reepondent 

BEXNETT,  J.  (after  stating  the  Cacts  as 
above).  The  evidence  in  the  cause  is  square- 
ly conflicting  as  to  whether  the  work  of  the 
plaintiff  was  a  mere  repair  or  an  enlarge- 
ment. 

The  court  below  heard  the  erldeuce  and 
had  an  opportunity  to  observe  the  apparent 
character  and  the  manner  of  the  witnesses. 
He  also  had  an  opportonity  to  w^^  thdr 
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testlmmy  In  tlia  light  of  tito  conditions  and 
circumstances  as  diadoeed  to  Um  by  hU  view 
of  the  premlseBL 

[1]  Whether  or  not  the  facts  disclosed  on 
nich  a  Tlew  cit  the  premises  are  snbstantiTe 
erldraioe  wUdi  the  court  had  a  right  to  con- 
sider Ind^ndently^  there  may  be  a  question. 
But  it  1b  well  settled  that  such  a  view  adds 
to  the  adrlswy  weight  of  the  flndlngs  of  the 
court  below. 

Jn  Montgomery  t.  Shaver.  40  Or.  244,  66 
Paa  ^3,  the  qnestl<m  was  as  to  Uie  location 
of  the  line  of  ordinary  high  water,  and  Hr. 
Justice  Wolverton,  delivexing  the  opinion 
of  the  court,  said: 

"But  what  lends  peculiar  weight  to  the  6nd- 
log  is  that  the  learned  trial  Jndge  visited  the 
locus  in  qoo  by  consent  of  the  startles,  and  lo- 
cated the  pMttt  npon  tiie  ground.  Under  such 
<drcumBtaDCes,  the  case  to  the  contrary  should 
be  a  dear  one  to  warrant  this  court  in  locadog 
It  elsBWbtte,  end  manifestly  sndi  a  ease  is  not 
preeented  Iqr  the  reeord." 

In  Sun  Dial  Ranch  t.  May  Land  Ga,  61 
Or.  205,  218,  119  Pac  768,  763,  Mr.  Justice 
Bean,  delivering  the  opinion  of  the  court, 
said: 

"Were  we  to  try  the  case  de  novo,  we  should 
be  compelled  to  remember  that  the  trial  court 
bad  a  i>ecuHBT  advantase  in  inspecting  the 
premises  at  two  dUFerokt  seasons  of  the  year, 
and  •  •  *  tida  would  lead  a  peculiar  yrtUgbX 
to  the  findings." 

And  In  Molalla  Blectric  Go.  t.  Wheeler, 
70  Or.  478,  154  Pac.  686;  It  was  said  by  Mr. 
Oiief  Jnstioe  Moore: 

"When  in  an  equity  salt  the  trial  judge  per- 
sonally examines  the  locus  in  quo,  in  order  proi»- 
erly  to  apply  the  testimony  received  to  the  Is- 
•nee  involved.  Us  findings  of  fiict  and  the  de- 
cree predicated  tiirnon  are  entitled  to  careful 
consideratiou.  In  the  case  at  bar  an  examina- 
tion of  the  testimony  given  by  the  plBintiff*8 
witnesses  does  not,  in  onr  opinion,  overcome  the 
findings  as  to  snch  valae,  corroborated  as  it  was 
by  the  Jud^*s  ^ew  of  ^e  premises." 

In  this  caa^  it  appears  from  the  flndlngs 
of  the  oonrt  that  the  flndlngs  vrare  made 
upon  the  evidence  <A  the  iiartlea;  vlewad  In 
tito  li^t  of  the  pemnial  examination  by 
the  omirt.  At  the  be^nnlng  of  the  flndlngs 
It  is  said: 

TThe  conrt,  having  duly  conridered  the  testi' 
nony  adduced  at  the  trial  by  the  several  wi^ 
ncssea  who  testified  on  behaU  of  the  respective 
parties,  and  with  the  aid  and  In  Oe  light  of  the 
facts  and  drcumstanees  as  the  same  appeared 
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to  the  court  upm  viewing  the  dttdi  and  right 
of  way,  now  aukea  and  files  As  following 
findings  of  fact" 

Under  these  conditions,  we  do  not  fed  as 
though  we  would  be  justified  in  disturbing 
the  flndlngs  of  the  court  as  to  the  enlarge- 
ment of  the  ditch,  or  the  decree  resting 
thereon. 

[2]  The  conrt,  however,  in  addition  to  the 
findings  upon  the  question  directly  Involved 
in  the  case,  made  a  flndli^  in  relation  to  the 
extent  of  plalntifTs  water  right  in  Thomas 
creek,  which  finding  was  as  follows: 

"That  one  J.  O.  George,  on  or  about  the  lOOi 
day  (A  February,  1879,  then  b^g  the  owner 
of  the  lands  above  mentioaed  and  fnun  whom 
plaintiff  derives  his  title,  made  an  appropria- 
tion of  the  waters  of  Thomas  creek,  and  caused 
a  notice  of  appropriation  in  which  sa^  J.  O. 
George  daimed  an  appropriation  of  400  indies, 
to  be  filed  with  the  county  clerk  of  Lake  coonty. 
Or.,  whidi  notice  was  by  him  recorded  in 
ume  1,  Record  of  Water  lUghts  of  said  Oountr 
and  State,  at  page  60  tiiereof,  but  the  amount  of 
water  appropriated  by  said  J.  O.  George  did 
not  exceed  tiO  indies,  for  Uie  irrigation  of  the 
lands  of  the  plaintiff  hereinbefore  described, 
and  that  no  greater  amount  than  100  inches  of 
the  waters  at  said  stream  was  ever  appropriated 
by  said  J.  O.  George,  and  that  no  greater 
amount  tiian  60  inches  of  sodi  water  so  ap- 
propriated was  ever  nsed  or  applied  to  ^ 
above-described  lands  of  this  idaintUt." 

There  la  no  evidence  whatever,  in  the  case, 
In  relatltm  to  0ie  extent  of  this  water  right 
belonging  to  the  plaintiff,  and  it  seons  from 
the  briefs  of  both  at  the  parties  hereto  that 
it  was  stipulated  and  agreed -in  the  court 
bdow: 

'Thaft  the  on&  Issne  In  the  case  was  whetlter 
Jnanto  wss  mmly  deanlng  ont  the  ditdi,  or 
whether  he  was  enlarging  it  st  the  time  Wrli^t 
ordered  him  off  the  premises^  and  tliat  the  qne^ 
tim  of  water  right  is  not  Invidved." 

Under  these  drcumstanees,  the  majority 
of  the  court  are  of  the  (pinion  that  this  find- 
ing is  outside  of  the  Issues  tried  by  the  par- 
ties, and  might  be  embarrassing  to  the  plain- 
tiff, when  the  time  shall  come,  if  It  ever  does, 
when  his  water  rights  are  really  In  litigation. 
This  findli^  la  therefore  disapproved,  but 
the  decree  of  the  court  below  Is  in  all  otlier 
respects  affirmed.  Neither  party  shall  re- 
cover ooflta  npon  this  aiweaL 

McBBIDHt,  a  and  BEAN  and  JOHNS. 
JJ..  concur. 
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(Supreme  Oonrt  'of  Oregon.    March  2,  KK20.) 

1.  GOBPOBATIONS  «=>99(2)— STOOK  BUBSOBIP- 
nOH  UAX  BE  MADE  IN  KITHra  FBOFEBTT 
OB  8EBVICE8  ITITDBB  AGBEEMBNT  FBOTIDZNO 
THEREFOS. 

Payment  for  ftock  subscribed  may  be  made 
In  proper^  or  seryfces,  It  so  agreed  apon  be- 
tween corporation  and  mbBcrlber;  bat,  tn  ab- 
■ence  of  uch  agreementi  tlie  nbaerlption  li 
deemed  poTable  In  caih. 

2.  COBPOBATIORS  «=999<1)  —  COBPOBATTOR'a 
DXBT  TO  SUBBOKIBEB  ICAT,  UNDEB  AOBSK- 
ICEHT  WITH  OOBFOBATION,  BE  OBBDITBD  UF- 

ow  AMouirr  doi  irpoir  -drpazd  bubsobxp- 

TZON. 

As  between  a  aolrent  eotporation  and  a 

■nbscriber  who  Is  a  creditor  of  the  corporation, 
the  parties  may  agree  that  the  debt  owing  to 
the  sobscrlber  ma?  be  credited  upon  the  pay- 
ment dne  from  him  upon  an  unpaid  mbacrlp- 
tion. 

8.  OoBP0UT«>irs  «(s»80G9— Sdbsgbibeb'b  tm- 

UQUIDATED  CLUX  ROT  TO  BK  BIT  Off  IR 
ntUTTT  AQAXSn  BUBSOBIFTIOK. 

In  absence  of  agreement  or  equitable  ground 
of  relief,  a  subscriber  having  an  unliquidated 
claim  against  a  corporation  cannot  go  Into 
equity  and  have  the  claim  there  liquidated  and 
set  off  against  the  amount  due  on  subscrip- 
tion;'  the  corporation  having  a  right  to  have 
the  TsHdity  of  the  claim  tried  at  law  with  the 
aid  of  a  jury. 

4.  COBFOBATIORB    «=388  —  ALLOWANCE  OF 
CLAHf    OF    SUB8CBIBEB    AND    CBEDIT  FOB 
AMOUNT  IN  PATHENT  OP  ASSBSaUENT,  I.KGAL. 
In  absence  of  fraud,  corporation  may  al- 
low claim  presented  for  madiines  fanuihed  or 
services  rendered  by  snbaeriber  ua  credit 
amount  In  payment  of  aaaeaamenL 

Appeal  txtm  Circuit  Cour^  Uvltiioiiiali 
Comity;  H.  H.  Belt,  Judge. 

Action  by  James  G.  Btq<^waj  against  the 
Ready  Built  House  Company  and  others. 
Decree  of  dismissal,  and  plain  till  appeals. 
Affirmed. 

This  was  a  suit  primarily  to  restrain  de- 
fendants from  selling  plaintiffs  shares  of 
stock  for  an  alleged  unpaid  asseBsment  there- 
on. 

The  complaint  alleges  In  substance  that  In 
May,  1911,  plaintiff,  defendant  J.  H.  Fenner, 
and  R.  Mlsner  organised  the  defendant 
corporation ;  that  Fenner  was  elected  presi- 
dent, plaintiff  secretary  and  treasurer,  and 
plaintiff,  defendant  Fenner,  and  Misner  were 
elected  directors ;  that  the  capital  stock  was 
$20,000,  divided  into  shares  of  $10  each,  of 
which  Fenner  subscribed  for  666%  shares, 
Mlsner  for  the  same  number,  and  plain- 
tiff for  a  like  numb^,  one  share  being 
issued  to  plaintiff  in  his  own  name  and 


660%  In  the  name  of  his  mother,  Pamella 
Janet  Brockway,  and  subsequently  assigned 
to  plaintiff;  that  each  of  the  subscribers  paid 
1250  into  the  corporation  and  that  no  other 
cash  payments  hare  been  made  thereon: 
that  }t  was  tmderstood  and  agreed  between 
plaintiff  and  said  corporation  that  he  wonid 
pay  the  balance  due  upon  said  stock  by  r^- 
derlng  service  to  said  corporation,  and  that 
during  the  year  1913  and  up  to  May,  1914* 
he  rendered  service  to  said  corporation  of  the 
reasonable  value  of  $1,000,  for  which  he  has 
received  no  compensation  whatever,  except 
that  he  was  oitltled  to  have  the  same,  credit- 
ed upon  the  purchase  price  of  his  stock  ;  thaC 
on  May  1,  1914,  plaintiff  gave  up  all  other 
emplt^ment  and  devoted  his  whole  time  to 
the  service  of  said  corporation  for  a  period  of 
two  Teats  and  three  months,  and  that  said 
serviCGB  are  reawmably  worth  the  sum  of 
$300  a  numQi,  wliidi  amountB  In  the  aggre- 
gate to  the  Bom  of  $M00^  and  that  ptalntur 
was  paid  thereon  in  nume;  the  sum  of 
$1,14L62  VP  to  November  1,  1916,  and  other 
payments  since  said  date,  amounting  to  less 
than  $600,  the  exact  amount  of  which  plain- 
tiff does  not  know,  bnt  .which  Is  known  to 
defendant,  who  falls  and  refuses  to  make 
him  a  statement  ot  such  amount 

The  complaint  further  alleges:  That 
through  the  efforts  of  plaintiff  be  established 
for  the  corporation  a  highly  profitable  busi- 
ness, bat  that  In  1916  defendant  Fomer  ecm- 
ceived  the  idea  of  eiUier  wrecikinc  Uie  cnn- 
pany  and  taking  It  oTer  by  that  method,  or 
else  by  some  nnlawful  method  getting  ttom 
plaintiff  his  stock  In  said  OMrporation,  and. 
in  <Hrder  to  eCtectuate  the  same^  entered  Into 
a  conspiracy  with  the  defendant  Pattersrai, 
who  was  a  clerical  employ^  ct  the  corpora- 
tion, and  procured  the  proxy  of  defendant 
Knapp  so  that  with  his  own  stodc  he  had  a 
majority  ct  Uie  stock  of  the  corporation,  and 
at  the  annual  election  of  191ft  he  caused  the 
following  board  of , directors  to  be  elected,  to 
wit,  J.  H.  Fenner.' A.  B.  Fenner,  B:  V.  Pat- 
terwm,  and  O.  W.  R.  Hosaacfe  and  d^iuated 
plaintiff  as  one  of  the  directors,  and  said 
board  of  directors  elected  J.  H.  Fenner  presi- 
dent and  general  manager ;  A.  B.  Fenner,  his 
wife,  vice  president;  E.  F.  Patterstxt  trees* 
urer;  and  O.  W.  R.  Hossack  secretary.  And 
thereafter  the  directors  passed  a  resolution 
levying  an  assessment  of  15  per  cent  upon 
all  the  stock  of  the  corporation,  although 
they  well  knew  that  there  was  due  and  owing 
plaintiff  for  services  performed,  as  aforesaid, 
more  than  enough  money  to  discharge  the 
full  purchase  price  of  said  stock  and  that 
plaintiff  owed  nothing  thereon.  That  at  the 
time  plaintiff  was  voted  out  of  office,  neither 
Knapp  nor  Fenner  had  paid  the  corporati<Hi 
anything  for  their  stock,  except  the  $250  paid 
by  each  as  aforesaid,  although  Fenner  had 
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performed  oertelo  mrrloea  in  ezceas  of  what 
had  been  paid  and  for  wlikai  be  would  have 
been- entitled  to  credit 

It  was  alee  alleged  apon  Information  and 
belief  tbat,  for  tbe  frandnlent  pnrpoee  o£ 
carrying  out  hla  plane,  d^endant  Fenner 
transferred  wldiont  conalderatloD  one  ebaie 
of  Btcxsk  to  each  of  the  defendants  ^tterson 
and  Hoesack,  and  that  they  have  no  financial 
Interest  In  tbe  corporation,  but  are  merdy 
dnmmles  pat  In  for  the  purpose  of  carrying 
out  tbe  plans  of  Fenner,  and  that  Fenner  also 
transferred  certain  of  his  stock  to  his  wife, 
A.  B.  Fenner,  who  Is  also  on  the  board  of 
directors,  for  the  pnrpoee  of  carrying  out  the 
plans  of  her  husband ;  tbat  at  the  time  said 
assessment  was  levied  the  property  of  the 
corporation  had  increased  In  valae  until  it 
was  reasonably  worth  $8,000,  and  had  an  ee- 
tabllshed  bnslnesB  and  good  will  of  tbe  value 
of  $12,000;  tbat  plaintiff  baa  declined  to  pay 
said  assessment  and  has  demanded  an  ac- 
counting, but  tbat  defendants,  who  have  pos- 
session of  all  the  corporate  books  refuse  to 
account  and  bare  advertised  plalntUTs  stock 
for  sale  and  unless  restrained  will  sell  tbe 
same  on  said  asseesmoit. 

There  were  also  allegations  that  the  defend- 
ants were  conspiring  with  F.  O.  Knapp  to 
wreck  the  corporation  and  turn  over  Its  prop- 
erty, good  will,  and  bnslness  to  the  Pennln- 
sula  Lumber  Company,  of  which  Koapp  was 
president,  and  the  usual  allegations  of  Irrep- 
arable Injury. 

There  was  a  prayer  for  a  decree  that  de- 
fendants be  enjoined  from  selling  plaintiff's 
stock,  adjudging  tbat  it  had  been  fully  paid 
for,  and  that  defendants  be  oijoined  from 
attempting  to  undermine  tbe  business  of  the 
Ready  Butlt  House  Company,  or  disposing  of 
its  business  to  any  other  company,  and  for 
equitable  relief  generally. 

A  temporary  Injunction  issued,  and  titen- 
after  the  defendant  corporation  answered, 
among  other  things  denying  that  It  was 
agreed  tbat  plaintiff  should  pay  for  his  stock 
by  personal  service  or  that  he  baa  rendered 
any  services  for  which  be  was  to  be  paid,  and 
denied  tbat  any  services  were  rendered  by 
plainjOff  for  which  be  was  paid,  or  to  be  paid, 
any  sum  whatever,  and  substantlaliy  denied 
every  material  allegation  of  the  complaint 

There  were  like  denials  in  answers  filed  by 
the  other  defendants,  which  are  too  Iwg  to 
be  Inserted  here,  but  sufficient  in  form  and 
substance  to  put  plaintiff  upon  proof  of  the 
allegations  of  wrongdoing  allied  In  tbe  com- 
plaint 

A  reply  was  filed  putting  tiie  cause  at  issue, 
and  up<Mi  a  bearing  the  court  made  formal 
findings  as  to  the  existence  and  business  of 
the  corporation  and  the  relation  of  tbe  par- 
ties thereto;  found  that  the  assessment  of 
15  per  cent  was  duly  levied;  that  plaintiff, 
aside  from  his  duties  as  secretary,  performed 
labor  and  rendered  services  for  defendant 


cotporatkm  at  Its  special  Instance  and  reV 
quest;  but  that  no  understanding  or  agree* 
ment  was  ever  made  or  bad  by  and  between 
tbe  plaintiff  and  defendants,  or  either 
them,  that  plaintiff  should  be  credited  upon 
tbe  unpaid  portl<Mi  of  stock  Issued  to  blm  for 
the  amount  due  for  such  labor  and  services. 

As  a  condusion  of  law,  tbe  court  foond 
that  the  amount  due  plaintiff  for  labor  and 
services  was  not  a  proper  offset  against  the 
amount  due  defendant  corporation,  on  ac- 
count ct  stock  subscribed  by  him,  and  tbat 
aerefore  plaintiff  was  not  entitled  to  relief 
in  equity,  and  thereupon  entered  a  decree 
dismissing  the  suit  without  costs  to  either 
party,  from  wbidi  decree  plaintiff  appeals. 

Jay  Bowerman,  of  PorOand,  for  antdlant 
Flank  B.  mlbm.  of  Portland,  for  req^ond- 
ents. 

McBBIDB,  a  J.  (after  stadng  the  facts 
as  above).  Tbe  allegations  of  a  conspiracy 
among  the  def^dants  to  wredk  the  corpora- 
tion are  not  sustained  by  tbe  evidence  and 
need  not  be  further  considered. 

[1]  Tbe  evidence,  In  regard  to  what,  If  any- 
thing, plaintiff  Was  to  be  paid  for  his  serv- 
ices Is  conflicting,  and  there  Is  no  evidence 
tbat  tbe  defendant  corporation  In  its  corpo- 
rate capacity  ever  agreed  tbat  any  amount 
due  or  to  become  due  on  account  of  such 
services  should  be  credited  against  bis  sub- 
scription for  stock.  There  is  no  doubt  tbat 
payment  for  stock  subscribed  may  be  made 
In  property  or  services.  If  so  agreed  upon  be- 
tween the  corporation  and  the  subscribe.  1 
Cook  on  Corporations,  c  2,  H  16,  17,  and  18. 
But  in  tbe  absence  of  such  an  agreement  the 
subscription  is  deemed  payable  in  cash.  Id. 
I  17,  supra. 

[2]  There  Is  also  no  doubt  but  that  as  be- 
tween a  solvent  corporation  and  a  subscrlb- 
ei,  who  is  a  creditor  of  the  corporation,  tbe 
parties  may  agree  that  the  debt  owing  to  tbe 
subscriber  may  be  credited  upon  the  amount 
doe  from  him  upon  an  unpaid  subscrlptimi. 

[3]  But  this  is  as  far  as  any  of  tbe  author- 
mes  go.  We  have  foimd  no  case,  and  coun- 
sel for  plaintiff  has  dlted  us  to  none,  going 
so  far  as  to  hold*  in  the  absence  of  an 
agreement  to  that  effect  and  In  the  absence 
of  some  other  equitable  ground  of  relief,  a 
subscriber  to  stock,  having  an  imliquidated 
claim  against  a  corporation  for  services,  or 
otherwise,  can  go  into  equity  and  have  the 
dalm  there  liquidated  and  set  off  against 
tbe  amount  doe  on  his  subscription.  Such  a 
course  would  deprive  tbe  corporation  of  Its 
right  to  have  the  validity  of  tbe  claim  tried 
at  law  with  the  aid  of  a  Jury,  to  say  nothing 
of  the  embarrassments  which  would  arise  to 
corporations  In  making  calls  for  assessments 
and  computing  In  advance  tbe  amount  neces- 
sary to  Include  in  tbe  call. 

If  an  employe  stockholder  can  thus  oCteet 
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a  <dalm  for  personal  Bervlces  against  his 
corporation,  there  would  be  no  valid  reason 
why  he  might  not  buy  up  claims  of  others 
against  the  company  and  Invoke  the  aid  of 
equity  to  offset  them  against  his  subscription. 

The  case  of  Anthony  t.  Hills boro  Gold 
Mining  Co.,  58  Or.  258,  HZ  Pac.  442,  114  Pac 
95,  Is  dted  by  plaintiff  In  favor  of  his  con- 
tention, andt  while  at  first  glance  it  may  bo 
appear,  a  critical  eramlnatlon  of  it  Showa 
the  contrary. 

In  the  first  place,  there  .was  another  Invul- 
nerable groimd  In  that  case  for  equitable  re- 
lief, and  the  question  of  the  value  of  An- 
thony's services  was  merely  Incidental  to 
the  main  question.  There  was  an  attempt 
to  sell  his  shares  upon  an  assessment  levied 
In  pursuance  of  a  void  by-law,  and  the  legal- 
ity of  the  proceedings  was  the  principal  mat- 
ter contested.  Bqi^ty  having  Jurisdiction 
for  this  purpose  could  finally  settle  all  matters 
relating  to  the  subscription  which  were  In 
dispute  between  the  parties. 

In  the  second  place,  the  court  found  that 
there  was  an  agreement  between  the  parties 
that  the  plaintiff  Anthony  should  put  his 
service  against  the  money  which  the  other 
parties  to  the  advoitare  should  ex[>end  in 
paying  for  the  mine,  and  that,  as  the  other 
parties  bad  received  shares  of  stock  to  the 
amount  of  the  money  tbe^  bad  contributed, 
Anthcmy  was  ^titled  also  to  rec^ve  stock 
to  the  value  of  the  services  tendered  bim 
less  $558 JW,  unlawfully  drawn  from  the  com- 
pany's treasury. 

It  will  be  noted  that  beie  was  an  agree- 
ment between  the  parties.  Antiiony,  in  effect, 
was  to  pay  in  services  irrespective  of  their 
value,  and  against  these  services  the  oQier 
parties  were  to  pay  money.  Anthony's  swv- 
ices  ctmstituted  in  effect  a  liquidated  de- 
mand, and  ttiis,  couided  with  the  agreonent 
redted  In  the  opinion,  probably  brought  the 
case  witbln  the  nde^  as  stated  in  Cock  on 
Corporations,  supra.  The  writer  of  this  opin- 
ion wbo  tried  Oie  cue  at  circuit,  tboaght  and 
decided  dlBFerently,  but  was  rerorsed,  and  no 
donbt  properly,  by  tbls  court. 

It  may  be  prtjiper  to  add  tbat  tbe  phase  of 
tbe  case  here  discussed  was  not  argned  In 
tin  briefs  of  ommsel,  or  «lb]ded  to  by  the 


court  in  its  opinion  In  Anthony  v.  HUlsboro, 
etc,  supra;  the  defendants  relying  princi- 
pally upon  certain  estoppels  pleaded  in  the 
answer  as  a  defense  against  the  pat^t  Ir- 
r^ularlty  in  the  notice  of  sale  of  the  stociE:. 

[4]  It  is  claimed  that  tbe  assessment  is 
unequal,  but  no  inequality  la  shown  In  the 
pleadings,  whldi  allege  in  substance  tbat 
each  subscriber  paid  the  first  assessment  of 
10  per  cent  on  the  stock  subscribed  by  blm, 
and  that  no  other  payments  had  been  made 
thereon  by  anybody,  ncept  in  so  far  as  tbe 
value  of' the  services  rendered  by  plaintiff 
and  Fenner  constituted  payments.  In  tlie 
testimony  it  appeared  that  at  the  Inc^tion 
of  the  corporation  Fenner  bad  furnished 
certain  necessary  machinery,  for  wliidi  he 
had  never  been  paid.  Fenner  presented  a 
claim  for  the  price  of  tbe  machinery,  with 
interest,  and  this  claim  was  allowed  by  the 
corporation,  and  by  agreement  he  was  gtveo 
credit  for  the  amount  In  payment  of  his  as- 
sessment In  this,  In  the  absence  of  firaud. 
there  was  nothing  lUegaL  ^ere  la  no  doubt 
or  controversy  about  his  having  fumlahed 
the  machinery  and  nothing  to  indicate  that 
his  claim  for  compoisatlon  was  not  Just 
The  corporation  had  a  right  to  allow  it  and, 
whoi  so  allowed,  to  agree  tbat  the  amount 
found  due  him  should  be  credited  upon  the 
sum  due  upon  stodc  subscription. 

Had  plaintiff  presoited  hia  <^aim  for 
swvices  and  succeeded  in  Inducing  the  ooi^ 
poratiou  to  allow  It  or  part  of  It  and  to  cred- 
it it  upon  his  stock  subsariptlcni,  the  transac- 
tion would  have  been  perfectly  legal  and 
r^lar;  but  his  claim  has  never  been  liqui- 
dated, and  no  agreement  to  credit  it  upon 
his  stodc  subscription  has  been  shown,  so 
tlut  so  tar  as  we  can.  see  be  has  no  remedy 
ocept  to  pay  bis  subscriptloa  and  bring  bis 
action  at  law  upon  his  alleged  claim  for  eor- 
loes,  so  that  a  Jury,  which  is  seldom  llltberal 
when  a  qnesttcn  of  mges  is  submitted  to  it, 
am  determine  what  the  actual  agreement 
was  In  reference  ttiereto  and  appraise  the 
valne  of  the  services  performed. 

The  decree  ci  the  circuit  -coort  Is  afllrmed. 

BBAN,  JOHNS,  and  BSNNBTT,  JJ^  COD- 
car. 
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T.  DKAnra  «s»70— DnxBinNATfOH  or  Lxon- 

LATDM  Afl  TO  BOUNDABfES  OV  BBAXNAOB 
DIEmiCT  18  OBDINABILT  OOnCLUmTX. 

The  general  rule  is  that,  wher^  tiie  Legfs- 
lattira  hA8  itaelf  fixed  the  botudarr  of  a  dis- 
trict to  be  BBsessed  for  the  beneets  of  Im- 
provement, the  legialatiTe  detenninatioii  la  con- 
dnsire  upon  the  eoorts  and  prevents  inqoiry 
into  the  question  as  to  vliether  the  propertf  In 
the  dist^  was  benefited. 


CmL) 


lOLLDB  A  JjVX,  Idc..  t.  BAGRAUEMTO 
AND  BAN  JOAQUIN  DRAINAGE 
DI3T.    (Sac  2901.) 

(Snpreme  Court  of  Califoinla.   Feb.  17,  1920. 
BehearlDff  Denied  March  18^  19aiM 


1.  Dbaxits  4=378— Iatt  or  obnbbai.  assess- 

HXIVT  TAUD  THOUOH  OBRXBAL  80HCMX  WAS 
MOT  8EOBSOATED  INTO  FBOJBOT8. 

A  levy  of  a  general  aasessment  by  the  Sac- 
ramento and  Ssji  Joaquin  district  created  by 
8t.  1913,  p.  252;  fteld  nlld,  though  the  general 
■cheme  of  taapcimmait  had  not  been  segre- 
gated  into  projects. 

2.  Waters  aitd  wateb  coubbbs  «=9ll8  — 
Flood  watbbs  dxeubd  oomhon  bnbht  a7 
comuoit  i.aw. 

At  common  law  flood  waters  were  deemed 
a  natural  enemy  of  sU,  and  each  man  had  the 
right  to  protect  his  property  as  be  might 
a^dnst  such  water,  and  damage  to  his  neigh- 
bor by  reason  of  the  dinnion  of  flood  water  was 
damnum  absque  injuria. 

B.  Dbains  ^970— AaeEssuBNT  nor  opbn  to 

ATTACK  BBCATTSB  IT  INCLUDBD  BBOUIKBD  AS 
WILL  AS  TTIIRBCIAIKED  UNDB. 

Where  all  of  the  land  within  the  Sacra- 
mento and  Ban  Joaquin  drainage  district,  creat- 
ed by  St.  IftLS,  p.  252,  were  subject  to  danger 
from  floods,  a  landowner  whose  property  had 
been  reclaimed  cannot  eomidaln  that  the  as- 
sessment included  his  lands. 

4.  Dbahts  ^971— AasEBSUEnr  hot  opeh  to 

ATTACK  AS  KOT  XXTIXD  IH  ACCOBDANCB  WTTH 
BBmrZTB  BE0AU8B  PLAHTTZn'S  UUVIM  BAD 
BEEK  BEOLAUED. 

A  uniform  assessment  by  the  Sacramento 
and  Ban  Joaquin  drainage  district  upon  land  in 
the  San  Joaquin  raUey,  all  of  which  was  sub- 
ject to  danger  from  flood,  Aeld  not  open  to  ob- 
jection by  landowner  whose  property  had  been 
reclaimed  «i  the  theory  that  It  was  not  leTied 
In  accordance  with  the  benefits. 

6.  EviDBIfCE  ^10(1),  18— JUDIOIAL  HOTIOB 
or  LOOAZ.  CONDXTIORB  JUtninUfO  DBAHC 
ASSKSaHBITTS. 

It  is  common  knowledge  of  which  the  courts 
win  take  judicial  notice  that  there  are  more 
reclamation  projects  and  a  greater  area  of 
reclaimed  land  requiring  supervision  and  ad- 
justment In  the  Sfl^:ramento  raUey  than  in  the 
San  Joaquin  valley,  and  for  that  reason  it  was 
proper  for  the  Sacramento  and  San  Joaquin 
drainage  district  to  levy  a  greater  assessment 
on  the  lands  in  the  Sacramento  valley. 

6.  Drains  <S=>79  —  Assessuxnt  kot  open  to 
objection  because  havinq  no  direct  be- 
ution  to  value  or  lands  assessed. 
Where  an  assessment  by  the  Sacramento 
and  San  Joaquin  drainage  district  was  for  the 
general  benefit  of  the  whole  area,  the  project 
being  designed  to  prevent  flooding  f»f  lands  In 
the  two  valleys,  a  landowner  cannot  complain 
that  the  assessment  was  levied  regardless  of 
the  value  of  the  lands. 


8.  Drains  9=»70— Action  or  Lboislatubb  in 

INCLUDING  PLAINTirr'S  LANDS  IN  DBAINAGB 
DI8TBICT  CONCLUSIVE. 

In  attack  on  a  general  aasessment  levied 
by  the  Sacramento  and  San  Joaquin  drainage 
district,  created  by  St.  1913.  p.  252,  plalntiif. 
whose  lands  were  reclaimed,  but  were  Included 
witUn  the  district,  asserted  the  unconstltution- 
slily  of  tlia  statate  on  the  ground  that  the 
work  would  not  boieflt  its  property,  Mid,  It 
cannot  be  said  that  there  was  nothing  palpably 
arbitrary  or  grossly  unequal  In  the  inclusion 
of  plaintiff's  lands  within  the  district,  and 
hence  the  courta  cannot  interfere  on  the  ground 
that  plaintiff's  constitutiOQal  rights  have  been 
infringed,  and  the  action  of  the  Legislature  In 
induding  bis  lands  is  conclusive. 

9.  DRAXNB  «S971~WHBBB  LBQIBUkimX  IN- 
CLUDED PLAIRTOT'S  lands  WITHIR  DIS- 
TRICT, BTIDENCB  THAT  SAUK  WBBB  ROT  BXR- 
BriTED  INAD1U8SIBLE. 

Where  the  Legislature  Indnded  plaintilTs 
lands  within  limits  of  the  Sacramento  and  San 
Joaquin  drainage  district,  created  by  St  1913, 
p.  ^2,  evidence  that  plaintiff's  lands  would  not 
be  benefited  is  Inadmissible,  being  an  attempt  to 
contradict  a  fac^  which  it  must  be  presumed 
the  Legislature  condnsiTely  determined. 

10.  DBAurs  ^s»78— Etidencb  ^=»10(6>— Judi- 
cial NOTICE  TAKEN  OT  RIVER  CONDITIONS; 
ASSBSSUENT  NOT  OPEN  TO  ATTACK  ON  GltOUND 
THAT  THERE  WAS  NO  inNINO  DEBRIS  OB- 
BTRUCrmO  RIVER  IN  PART  OT  AREA  ON 
WHICH  ASaESSKENT  WAS  LAID. 

It  is  a  matter  of  common  knowledge  that 
when  the  Sacramento  river  Is  higher  than  the 
San  Joaquin,  the  effect  Is  to  obstruct  the  flow 
of  the  latter,  and,  that  debris  from  mining  re- 
gions in  the  tributaries  of  the  Sacramento,  if 
carried  Into  its  waters,  tends  constantly  to 
raise  the  level  of  the  bottom  of  that  river  and 
to  decrease  Its  capacity  for  carrying  water.  In 
consequence  of  which  the  height  of  the  Sacra- 
mento river  would  be  raised  and  the  flow  of 
the  San  Joaquin  Impounded;  hence  a  general 
assessment  by  the  Sacramento  and  San  Joa- 
quin drainage  district,  created  by  St  191^  p. 
252,  on  lands  In  both  valleys  Is  not  open  to  ob- 
jection on  the  ground  that  there  is  no  pros- 
pect of  there  being  any  mining  debris  in  the 
San  Joaquin  river,  for  a  reduction  of  the  flood 
stage  of  the  Sacramento  would  benefit  lands  in 
the  flood  area  of  the  San  Joaquin,  for  wtule 
secdoD  13  of  the  act  aUows  the  courts  to  de- 
termine whether  an  assessment  should  be  modi- 
fied or  annulled  because  uujust  or  unequal,  yet 
under  the  sectios  and  in  view  of  PoL  Code,  | 
34^,  and  section  8498%  as  enacted  in  1898, 
such  assessment  Is  conduslve  save  as  to  beiH 
cfita. 


«S)>F«»  otiksr  eum  see  same  topis  and  KBT-NUUBSIB.  is  aU  Ker-NambersA  DlgesU  and  Indsotss 
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11.  Dbainb  4e»71  —  LuvDOwms  caknot  dx- 

FEAT  PBESnUPTION  OF  BKflSTTa  BXOAUBB 
UNDS  IITOLUDXD  WITHXlf  aZTXBIOK  BOUITD- 
ABIKS  WIBK  XXOLUDBD, 

Am  the  poBiibfli^  of  fotnre  flooda  li  an- 
known,  a  landowner  whoie  pr(^>eitf  waa  in- 
cluded within  bouDdarles  of  the  Sacramento  and 
San  Joaqnin  drainage  district,  created  by  St. 
iei%  p.  S62,  cannot  anert  that  it  U  eondn- 
dTfll7  preaumed  that  all  landa  within  the  bound- 
aries  of  the  district  are  benefited  becanu  th« 
Leffifllature  exduded  800,000  acres  included  in 
the  district;  for  It  is  obvioas  the  Ijegislatiire 
included  anch  higher  lying  ground  to  give  the 
district  power  to  levy  asseaaments,  He,  in  caae 
of  unprecedented  fiooda. 

12.  Drains  «3»7S— Vauditt  or  Mmmnn- 

WHEBS  LANDS  WEBB  EXCI.UDKD. 

A  landowner  on  whose  property  waa  leried 
a  general  assessment  the  Sacramento  and 
San  Joaqnin  drainage  district  created  by  St. 
1913,  p.  252,  cannot  complain  that  landa  lying 
within  the  extoior  l>onndaries  of  the  district 
were  excluded;  it  appearing  that  the  aaseav- 
ment  was  for  general  projects,  etc.,  which 
would  not  benefit  the  excluded  lands, 

13.  Statutes  «s9l09  —  Trru  or  ahutdino 

ACT  HAT  BE  ^UnTOIENT  XHDBPXnilBm  Or 
TTTLX  or  OBIOINAI.  ACT. 

If  the  title  of  the  amending  act  itadf  «x- 
preesei  the  subject  dealt  with,  it  ia  sufficient 
independently  of  the  original  title. 

14.  Statutes  ^»1230$>— SuFrxcisNOT  or  ti- 
tle TO  KXPBBSS  object. 

St.  1913,  p.  2S2,  creating  the  Sacramento 
and  San  Joaqnin  drainage  district,  which 
amended  the  act  of  1911,  and^was  entitled  "An 
act  to  amend  an  act  entitled  *An  act  approving 
the  report  of  the  California  dibiis  conunis- 
sion,' "  etc.,  "  'directing  the  ivproral  of  plans 
of  reclamation  along  die  Sacramento  rirer,"* 
etc.,  is  not,  as  it  speclflcally  menti<mod  the  San 
Joagoin  rirer,  open  to  attach  on  the  ground  that 
it  induded  matter  not  specified  in  the  title  in 
violation  of  Conat.  art.  4,  fi  2i,  even  tbongh  the 
title  of  the  act  of  1911  (StDx.  SeB8.10U«  p.  117) 
may  not  bare  Indoded  the  San  Joaqnin  liyer. 

In  Bank, 

Appeal  from  Superior  Coort,  Muced  Ooon- 
ty ;  Wm.  A.  Beasly,  Judige. 

ProceedliiE  by  Miller  &  Lax,  Inoorpor&ted, 
acalnat  tbe  Sacramento  and  San  Joaqnin 
Drainage  ZMstriet  to  conteat  the  validity  of 
general  asseannatt  made  br  defradant. 
rrom  a  jndgmait  afflrmlng  fb»  aaaeaBmen^ 
plaintiff  appeals..  Affirmed. 

Edward  F.  Treadwell  and  Berkeley  B. 
Blake,  both  of  San  Francisco,  for  appellant 

SoIUvan  ft  SulllTan  and  Theo.  J.  Roche, 
all  of  San  Frandsco,  for  respondent. 

WILBUR,  J.  This  proceeding  was  Insti- 
tuted to  contest  the  validity  of  general  as- 
sessment No.  1  made  by  the  defendant.  Tbe 
judgment  affirmed  the  assessment.  Hie  de- 
fendant was  created  by  the  Legislature  in 


1913  (Stats.  1918.  p.  202).  The  district  con- 
tains 1,785,838  acres  of  land,  of  which  867,000 
are  sltnated  In  the  valley  of  the  San  Joaqnin 
river,  and  tbe  balance  In  tbe  valley  of  Uie 
Sacrammto  ilver.  By  tbe  aaBeesment  at- 
tacked herein  B  cents  per  acre  was  lerted 
np(Hi  the  land  In  the  San  Joaqnin  valley  and 
16  cents  j>er  acre  upon  the  land  in  the  Sac- 
ramento valley.  Tbe  general  plan  of  im- 
provement oontemplated  by  tbe  Leglalatnie 
and  tbe  necessity  therefor  are  deaiiy  set 
forth  In  tike  atatem»t  In  Peoj^le  v.  Baeranm- 
to  Drainage  District,  166  CkO.  873,  108  Pae. 
20T,  and  In  Oray  t.  Betdamathm  District, 
174  Cat.  622, 168  Fac.  1024,  and  In  the  report 
of  the  OaUfomla  dfibris  commission  (puUic 
documents.  No.  SI,  Home  of  Bepresoitatives, 
62d  Congress),  a  federal  commission  created 
by  Congress  in  1888  ^  Stata.  at  Large,  p. 
607  [U.  S.  Camp.  St  H  10,0(M,  10,006^  10,007- 
1(^020]),  wUdi  report  was  adopted  by  tlie 
L^Uators  frf  OsOLfbrnia  (Stats.  Bztra  Ses- 
Blan  1911,  p.  117),  and  made  tbe  basis  of  tbe 
act  creating  the  detSendant  (Stats.  1918,  p. 
262),  and  1^^  ttie  sl^wleInental  report.  No. 
616b  on  flood  control,  sabmltted  by  Ur.  Curry 
of  the  committee  of  flood  control  and  ordered 
printed  AprU  29. 1916  (pages  82,  61.  02,  items 
49,  61,  188,  197).  See.  also^  report  of  dUef 
of  oiglneen  <tf  tbe  United  States  army,  trans- 
mitted to  Ocmgress  Henry  Sdmson,  fbib 
Secretary  of  War,  Items  1,  a,  b,  e,  2.  4,  6; 
Senate  Joint  Resolution  No.  16,  Sessbn  1911, 
Stats.  Bxtra  Session  1911,  pb  428;  pablic  re- 
port of  the  OUlfnnIa  dttirls  conunlsslmi,  dat- 
ed February  8,  1818;  docookait  Ho.  6,  flSd 
Congress,  i|  11  and  12.  It  would  ondnly  ex- 
tend  this  opinion  to  quote  extensively  from 
these  reports  and  documents.  It  Is  anffidcnt 
at  this  time  to  state  the  general  purposes  of 
the  formation  of  the  district  in  the  language 
of  sections  1  and  7  of  the  statute  as  amended 
in  1913  (State.  1913,  p.  263): 

"Se&  1.  The  report  of  the  California  dibris 
commission,  *  •  •  ^etth  »uoh  mtoiifieationt 
and  amtndmenU  at  mav  Xtrmftm-  &e  adopted 
hy  ike  r&slamaiion  hoari,  ia  hereby  ap^oved  as 
a  plan  for  controlling  the  flood  waters  of  tbe 
Sacramento  river  and  the  San  Joaquin  river 
and  their  tributaries  for  the  improvement  and 
preservation  of  navigation  and  the  reclamation 
and  protection  of  the  lands  that  are  susceptible 
to  overflow  from  said  river^  and  thdr  tribu- 
taries." 

"See.  T.  *  *  *  nie  paiposes  and  objects 
of  this  act  are  to  carry  Into  effect  the  plans  of 
tbe  California  debris  commisnon  for  the  ctmtrol 
of  tbe  flood  waters  of  the  Sacramento  and  San 
Joaquin  rivers  and  their  tributaries,  and  to 
vest  in  said  reclamation  board  control  and  juris- 
diction over  said  plans  ontl  8%tek  other  pitnu  aa 
may  h9  odoptod  &y  swd  homrA,  excepting  sncb 
portl<nu  of  said  plans  as  relate  to  diannel  ex- 
cavatioD,  enlargement,  rectlfleation  anH  ccmtrol 
in  the  Sacramento  river  and  the  construction  of 
weirs ;  it  being  the  intwt  <tf  this  act  that  all 
work  and  control  in  the  said  stream  and  the 
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comtnictloii  of  vdn  iball  renMln  with  the  Unit- 
ed States  and  the  state  ot  California,  concaiv 
rsntlr,  bat  tUs  exceirtion  does  not  apply  to 
tiw  San  Joaqoin  riT«r  and  its  txibntarlM." 
(Italia  onnj 

The  United  States  government,  tttrongh  Its 
California  d6brls  commlBSlcm,  and  the  state 
of  Oalifomla,  acting  tbrongh  Its  Legislatnre 
and  tlirough  the  reclamation  board  of  the 
defendant  and  throagb  the  varlons  reclama- 
tion districts  and  other  puUlc  and  quasi  pub- 
lic corporations  organized  for  the  purpose, 
are  aideaToring  to  so  control  flood  conditions 
In  the  two  rivers  as  not  only  to  reclaim 
swamp  and  overflowed  lands,  but  to  protect 
theae  comparatlTely  level  valleys  from  the 
effect  of  floods  and  to  protect  and  increase 
the  navigability  of  the  Sacramento  river,  and 
and  the  San  Joaquin  river  as  Tat  as  Stockton. 

t1}  Appellant  raises  three  objections  to 
the  validity  of  the  assessment:  First,  that  the 
assessment  was  unauthorised  by  the  statute, 
for  the  reason  that  as  a  prerequisite  thereto 
the- board  was  required  by  the  statute  to  have 
prepared  proper  plans  tor  the  redamatlon  of 
the  land,  and  that  no  such  plans  were  made ; 
second,  that  the  assessment  was  not  made 
In  accordance  with  the  beneflts;  third,  that 
the  assessment  was  for  purposes  which  in  no 
way  benefited  the  land  of  the  plaintiff.  The 
first  two  points  deal  with  the  validity  of  the 
assessment  under  the  terms  of  the  statute 
organizing  the  defendant  The  last  point  in- 
volves the  validity  of  that  statute  in  so  far 
as  it  authorizes,  if  it  shall  be  found  to  so 
authorize,  the  levy  of  an  assessment  upon 
lands  within  the  district  regardless  as  to 
whether  or  not  the  lands  were  actually  bene- 
fited; this  questlcKi,  In  turn,  involving  ml- 
liigs  of  the  trial  court  in  relation  to  the  ad- 
mlssiUltty  of  evidence  sought  to  be  adduced 
by  the  appellant  for  the  purpose  of  estab- 
lishing that  Its  lands  were  not  benefited.  In 
considering  these  questions  it  will  be  neces- 
sary to  state  further  facts  with  regard  to  the 
assessment  and  its  purposes.  The  assessment 
was  for  $200,000.  In  Its  resolution  levying 
the  assessment  It  Is  declared  that  $60,000  is 
for  the  reimbursement  of  one-half  of  the  ap- 
propriation of  $100,000  made  by  the  legisla- 
ture for  the  use  of  the  reclamation  board  by 
the  act  establishing  It.  Two  hundred  thou- 
sand dcdlars  was  for  the  purpose  of  paying — 

"general  administrative  and  engineminc  ex- 
penses of  the  reclamation  board,  not  specifically 
pertaining  to  any  particular  portion  or  project 
into  whidi  may  be  divided  tbe  plana  to  be  car- 
ried ont  by  said  board,  and  including  per  diem 
and  expenses  of  its  asEdstants,  employ^  and 
adrlsots,  oflke  expenses,  equipment  vn>pUm,  ex- 
imises  Utiga^m,  and  upensea  of  the  state 
engineer  incurred  by  him  uikler  tiie  direction  of 
this  board,  and  general  and  misceUaneoua  en- 
gineering expenses  and  any  other  expenses  nec- 
essary to  enable  the  reclamation  board  to  carry 
out  tiie  objects  and  purposes  of  said  act,  and 
which  do  not  apeciScally  pertain  to  any  partic- 
ular portion  or  project  Into  which  may  be  divid- 


ed the  i^s  to  be  earrled  oat  by  said  board,  as 
afOTesaid;  also  tbo  npenses  of  levying,  assess- 
ing, apportioning,  reapportioning,  defending,  and 
collecting  the  aatessment   which   Is  hereby 

levied." 

^nie  aaseBsment  was  levied  upon  all  t&a 
lands  within  the  district  below  the  flood 
I^es  <d  the  Soeramento  and  San  Joaquin 
rivers^  and  induded  all  the  land  within  the 
district,  with  the  exception  of  900^  acres. 

The  anooflomimt  was  levied  upm  the  theory 
that  it  was  proper  to  charge  this  expense, 
whlcb  would  relate  to  all  subsequent  ^ns 
and  In^roremaits,  and  the  purpose  of  wbldi 
was  to  oonaummate  a  general  lAan  of  reda- 
mati(n,  tqion  all  the  lands  lying  within  the 
district  which  had  been  affected  lif  floods,  and 
the  respondent  predicates  its  statutory  au- 
thority to  levy  SDCb  assessmoit  upon  the  first 
provision  in  section  13  of  the  statute  which 
reads  as  follows: 

"Whoiever,  in  t|M  opinion  of  said  board  it 
shall  be  necessary  to  levy  an  assessment  upon 
any  lands  within  said  drainage  district  for  any 
of  the  purposes  herein  specified,  said  board  riiall 

cause  an  assessment  to  be  levied  uptm  the  lands 
within  said  drainage  district  for  such  purposes. 
*  *  *  Said  assessors  most  assess  upon  the 
lands  within  said  drainage  district  the  said 
sums  so  estimated  by  the  board,  and  shall  ap* 
portion  tlm  same  according  to  the  benefits  that 
will  accrue  to  each  tract  of  land  in  said  diatrict 
respectively,  by  reason  of  the  expenditure  of 
said  sums  of  money.  After  said  aasesswa  have 
examined  the  plan  or  plans  of  the  works  con- 
templated and  the  said  estimates  of  the  cost, 
they  shaU  make  a  preliminary  repOrt  to  the 
reclamatioD  board  Indicating  the  exterior  bound- 
aries of  the  lands  that  In  tiielr  opinicm  will  be 
benefited  by  the  expenditures.  *  *  *  Tbey 
sball  udnde  any  land  that  will  not  be  bene- 
fited \fr  the  e^oidltnre  of  aald  sums  and  adiall 
asseaa  aU  lands  that  wUl  be  benefited  thereby." 

After  providing  for  hearings  before  the 
board  with  reference  to  the  assessment,  tlie 
statute  provides: 

"Any  person  aggrieved  by  the  decision  of  the 
board  approving  said  assessment  may  commence 
an  action  against  the  district  in  the  superior 
court  ia  the  county  in  which  said  land  or  tiie 
greater  part  thereof  is  sitoated,  to  have  said 
assessment  modified  or  annuBsd.  Such  acticm 
must  be  commenced  within  thirty  days  after 
the  reclamation  board  has  approved  such  as- 
sessment and  shall  have  preference  over  ail 
civil  actions  in  fixing  the  time  of  trial.  No  ob- 
jection to  said  .assessment  shall  be  considered 
by  the  court  unless  such  objection  shall  have 
been  made  in  writing  to  the  reclamation  board 
as  hweinbefore  iHrescribed,  and,  excepting  in 
the  action  above  mentioned,  no  action  m  defense 
shall  ever  be  maintained  attacking  the  said  as- 
sessment in  any  respect." 

The  an>ellant  In  its  <^ecti<His  before  the 
ledamatlon  board  and  In  this  swooeedlng,  in 
pursuance  vt  the  provlstons  of  section  13, 
above  quoted,  dialms  that  other  porttons  of 
eectloa  13  so  £ar  modl^  the  general  authcni- 
ty  above  quoted  to  levy  asseesmentii  that  the 
redaniatl<m  board  must  first  provide  the  gm- 
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era  I  scheme  of  redanutSoo  In  aecordflnee 
witb  the  proTlsIoiu  of  the  statnte  before  be* 
Inf  siitliorfzed  to  make  any  aaKSinient  wtut- 
eoerer  for  beneflti,  and,  while  recognizing  the 
neopsaltj  of  pr^imiiuuT  mir^  and  otber 
work  to  auble  the  redamatloa  iNwrd  to  In- 
tdUcntly  nbdirlde  the  varkma  redamatlon 
projects,  COD  tends  that  the  LegUatnue  con- 
templated that  sndi  expenae  dHmld  be  made 
bj  general  taxation,  and  Huit  no  avthortty 
fa  conferred  npoa  the  xedamation  board  to 
make  aucfa  aneaanent  In  lection  13,  after 
the  lint  sentence  above  qnoted,  ooenr  tbe 
proTlslODa  upon  which  the  appellant  rcUea: 

TThe  plani  to  be  carried  oat  ihall  be  divUed 
bj  nid  board  into  wparato  portlona  or  prQ5ectB 
In  mch  manner  aa  will  in  Iti  Jndsment  best 
fadlitate  ttie  ievyint  of  asMMments  for  each 
particular  portiMi  or  project  In  a  Joit  and 
equitable  manner  according  to  benefits  upon  the 
lands  in  aaJd  district.  Said  board  shall  enter 
in  the  mlnntea  of  the  board,  a  resolution  to  the 
effect  that  tbe  szecntion  of  each  sadi  separate 
portion  or  project  which  they  may  determine 
opmt  is  a  pabUe  neeesdty.  Each  aadi  partUs 
ular  portion  or  project  shall  be  desUnated  by 
the  board  in  soch  resoladm  by  name  and  onm- 
ber.  All  assessments,  plans  and  funds  intended 
for  or  connected  with  the  execution  of  each  par- 
ticular portion  or  project  shall  be  designated  by 
such  name  and  number  and  shall  be  kept  sep- 
arate and  shall  be  used  only  for  tiie  purpose  of 
carrying  oat  such  particular  portion  or  project." 

Then  follow  provislfms  for  the  appointment 
of  three  assessors,  the  aSKssment  by  aoch  as- 
sessors upon  lands  within  tbe  district,  appor- 
tioning the  some  "according  to  tbe  ben^ts 
that  will  accrue  to  each  tract  of  land  In 
said  district,  respectlTely,  by  reason  of  the 
ezpenditnre  of  said  aiuna  of  mon^."  "Attn 
said  assessors  have  examined  the  plan  or 
plans  of  the  works  contenqtoted  and  the 
said  estimates  of  the  coat,  th^  shall  make 
a  preliminary  reptfft  to  the  reclamation 
board  indicating  the  exterior  boundaries  of 
the  lands  that  In  their  opinion  will  be  bene- 
fited by  the  expenditures."  It  was  evidently 
the  purpose  of  tbe  Legislature  to  provide  tor 
tbe  segregation  of  this  vast  project  Into  sepa- 
rate projecto  and  to  levy  tbe  expense  of  eadi 
project  upon  the  particular  district  benefited 
Uiereby,  to  be  determined  by  the  assesses 
and  the  reclamation  board,  and  the  plan  of 
assessment  outlined  in  section  18  was  evident- 
ly adopted  with  that  in  view.  As  appellant 
polnte  out,  It  contemplates  the  adi^Hion  of 
plans  tor  the  particular  work  or  project  in 
hand,  the  inspection  ot  those  plans  by  tbe 
aHsesBors  with  a  view  to  determine  tbe  dis- 
trict to  be  benefited  thereby,  the  establtsb- 
mont  of  the  district  In  accordance  with  that 
finding  and  the  assessment  of  the  cost  of  the 
particular  plan  upon  tbe  assessment  district 
BO  established.  Considered  without  reference 
to  other  provisions  of  the  act,  and  in  view 
of  the  &ct  that  the  mode  of  assessment  Is 
also  the  mCTSure  of  the  power  of  assessment, 
we  might  be  constrained  to  hold  that;  not- 


wltfasts  tiding  die  bfoftd  fsDenl  purpoaea  irf 
the  Uw,  the  leglsUtlon  was  deCeetlTe  by  rea- 
son of  the  failure  to  provide  a  method  of 
raising  foods  for  flie  laige  general  expendi- 
tures necessary  for  the  conq^retaeittiTe  plan  of 
Impcwesaent  which  was  oontemptatcd  by  and 
Indeed  tbe  wy  pwpooe  of  L^lslntiirs  la 
the  act  in  qnestloa.  We  am  now  cndenmp- 
li^  to  ascertain  the  scope  of  flie  power  con- 
ferred by  the  Legists  tni»  iqMO  tbe  recbuna- 
tlon  board,  and  in  dtrfng  so  we  most  oontfder, 
not  only  the  details  of  the  method  of  aaaess- 
ment,  but  other  ^vlsiMia  in  the  law  bearing 
upon  tb»  power  and  avfliority  of  tbe  reda- 
matton  board.  Tim  act  ocntemplates  the 
adoption  of  a  ooiAprdienslve  plan  of  Improve- 
ment, the  carrying  oat  of  surveys  and  inves- 
tigations tor  tbm  poipose  ot  pnfsctlng  tiuae 
plans,  and  appropriates  fUXMXM)  fbr  ttie  ex- 
pendltores  thus  made  neoessary.  He  por- 
tion of  the  statute  making  tUs  antro^^tlon 
and  proTiding  fbr  an  asseasmoit  to  rdmborBe 
file  state  Is  partlcnlarlr  stgnlOeant  In  view 
of  the  contention  now  nndw  consideration. 
By  seedon  19  it  Is  provided: 

"The  som  of  $100,000  in  addition  to  the  sums 
heretofore  appropriated,  is  hereby  aivropriated 
for  the  use  ci  the  redamatlon  board,  at  least 
«20,000  of  whidi  shall  be  used  by  the  board  to 
p^  the  expenses  of  the  state  engineer  In  cany- 
iog  out  the  directions  this  act  /»  tiho  fin* 
ataetttnent  levied  in  taid  dutriot  the  mm  of 
S50,000  thaa  be  levied,  collected  and  paid  to  the 
state  treasurer  at  reimbunement  of  one-half  of 
the  ahovo  appropriatton. 

"Tbe  state  of  California  shall  not  be  liable, 
directly  or  indirectly,  for  any  obllgattoo,  daim 
or  liability  of  any  Und  or  character  arieing  un- 
der or  by  reason  of  tUs  act  or  any  of  dw  pro- 
vi8i<His  thereof,  in  excess  of  tlOO^OOO  tn  and  Iv 
this  act  appn^iated." 

(Italics  ours.) 

It  is  apparent  from  this  provision  that  tbe 
Legislature  contemplated  that  the  expendi- 
tures Involved  in  the  preliminary  work 
should  be  borne  by  tbe  sUte  to  the  extent  of 
$S0,000,  and  that  950.000  thereof  should  be 
levied  upon  tbe  prcHDoty  in  the  district,  and 
that  die  state  contemplated  no  other  reqmn- 
sibillty,  claim,  or  liability  growing  oat  ct  the 
acUvitleB  <3t  the  reclamation,  board.  Unless 
we  aasume  tliat  the  L^alatnre  underesd- 
mated  die  e^foadltures  necessary  for  die 
prollmlnary  woxk  of  the  redamadon  board, 
it  is  dear  that.  In  view  of  ttieir  purpose  to 
pass  an  effecttve  act  whidi  would  enable  tbe 
redamadon  board  to  deal  eompr^beaArely 
with  the  whole  problCTi  before  It,  It  was  oon- 
temidated  that  any  sddlttoial  expendltoxes 
necessary  In  the  preparation  of  the  idans 
Should  be  borne  by  the  pnwerty  within  the 
district  If  the  reclamation  board,  instead 
ot  providing  for  additional  surveys  and  Infor- 
mation before  segregating  the  general  mbeme 
into  separate  projects^  bad  made  a  more  or 
less  arbitrary  segregation  of  tbe  district  In- 
to various  subsidiary  or  aasesmnait  diatrlcte 
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irelatliiff  to  tbB  seroral  projects,  it  woald,  no 
doubt,  be  otnoeded  tbat  tbe  expenae  Inciden- 
tal to  each  piece  of  work  would  iwopcrly  be 
aasessable  npon  tbat  district,  and  In  tbla  way 
0ie  wboie  expense  of  anmj  and  plan  witb 
the  pn^KT  proportion  of  orerbead  expenaes 
could  be  aniortloBed  to  tiie  aaroral  projects. 
Appellant's  contenttcm  is,  in  dCect,  tbftt  this 
Is  the  90le  and  only  way  In  which  such  ex- 
penditures coDld  properly  be  charged  against 
the  property.  The  almost  conclusive  onsww 
to  this  contention  is  the  provision  of  the  act 
In  QnestSom  which  requires  **ln  the  first  as- 
sesamoit  levied  In  said  district  the  svm  ot 
MBOfiOO  shaU  be  lerled  •  •  •  aa  rdm- 
bnrsement  of  tme-balf  of  Um  above  approivl- 
atlon."  It  la  evident  Oat  the  LeglBlatnre 
contemplated  an  assessment  spread  over  the 
etntlre  district,  or  at  leaat  an  aaseBBment  cov- 
ering a  large  proportion  of  the  district 
Every  contention  that  Is  raised  by  the  appel- 
lant concerning  lade  ol  beasts  and  nn&ir 
dlstrilmthm  of  the  asaosBment  would  apply 
with  greater  empfaasU  If  the  board  bad 
adc^ted  the  plan  cmtended  for  1^  tbe  ap- 
pellant and  had  charged  to  some  oranpara- 
tlrely  unimportant  Improvement  in  a  small 
district  one-half  of  tbe  Initial  ouOay  wbidi 
had  obrionaly  been  to  the  advantage  d  the 
entire  district  If  tbe  entire  9100.000  had 
been  expended  In  connecti<m  with  the  pre- 
liminary work  for  the  Sacramento  valley,  ap- 
pellant oonld  have  contended  with  mndi 
greater  force  that  tbe  assessment  was  unjust 
and  unconstltatlonal.  If,  instead  of  being 
spread  over  the  entire  district,  covering  both 
the  Sacramento  and  the  San  Joaquin  val- 
leys, it  had  been  levied  np<m  some  project 
manifestly  biinefitlng  the  lands  only  on  some 
tributary  of  the  San  Joaquin  river,  even  if 
the  language  of  the  statute  Justified  the  om- 
atructJon  sought  to  be  placed  upon  it  by  ap- 
pellant, constitutional  considerations  requir- 
ing ttiat  the  assessment  abould  be  In  propor- 
tion to  the  benefits  vroidd  coutraln  as  to 
adopt  tbe  construction  j»  obviously  Indicated 
by  the  provision  requiring  that  ^,000  uti- 
lised for  the  general  purposes  of  the  board 
abould  be  levied  in  the  first  assessment  made 
in  the  district  This  provislm,  as  well  as 
the  goteral  acope  and  purpose  of  tbe  act, 
points  to  the  con<Sufll<m  which  Is  definitely 
stated  in  the  opening  sentence  of  section  13, 
above  quoted,  that  the  retdamatlon  board  was 
authorised  by  the  Legtslature  to  make  an  as- 
aeasment  upon  the  lands  within  the  district 
to  covex  the  outlay  necessary  In  the  prepara- 
tion of  the  plans  for  ^e  segregation  of  the 
general  scheme  of  lmprovem«it  Into  separate 
projects.  The  necessity  of  such  expenditure 
and  for  sudi  preliminary  work  Is  clearly 
pdinted  out  by  the  court  in  its  statement  of 
facts  in  People  v.  Sacramento  Drainage  Dis- 
trict, supra,  wherein  it  stated  (155  Cal.  380, 
lOe  Pac  211): 


"In  time  two  Impending  dUBcuHleB  came  to 
be  perceived:  (1)  That,  because  of  the  great 
number  of  sncfa  small  districts,  each  operated 
independently  and  under  no  general  plan  for  the 
good  of  all.  much  money  and  labor  were  wasted. 
Since  there  was  no  common  and  harmonious 
plan  of  redamatioti,  one  district  frequently 
worked  in  antagcQlsm  to  anottier;  the  opera- 
tions or  ne^ect  of  one  district  n^t  tend  to 
imperil  the  existmce  of  another;  while  'the  sa- 
travagant  use  of  money,  matte  neceaaary  because 
of  the  lack  of  concerted  action,  and  because 
each  district. was  obliged  to  fight  not  alone  the 
common  enemy — the  water— but  perhaps  equally 
an  adjoining  district,  put  burdens  upon  many 
of  the  districts  which  soon  became  intolerable, 
with  the  result  tiiat  the  districts  thanselves 
were  sometimes  alieiidonedf  and  their  works  fell 
into  disrepair  and  disuse.  •  *  *  Such  l>eing 
the  situation,  it  was  deemed  expedient  by  the 
state  to  form  one  large  district,  to  the  end  that 
tbe  commiesionerB  of  such  district  might  by  ex- 
ercising supervisorial  control  over  the  Bmaller 
districts,  and  by  adopting  one  general  plan  of 
redamation,  economise  in  expoiditnres,  save 
the  sztravagant  waste  of  moneys  whidt  had 
t>eea  a  pert  of  their  past  history,  and  by  gen- 
eral assessment  over  a  large  area  material1|r 
lessen,  perhaps,  the  burden  which  the  landown- 
ers might  otherwise  be  called  upon  to  bear. 
Tbese  were  the  obvious  reastms  actuating  the 
Legislature  In  formulating  the  schone*  in  the 
act  under  consideradMi." 

We  oondnde,  thn,  that  the  statute  anthrax 
Ised  tin  levy  of  the  asaeaament  la  question 
without  first  having  segregated  the  tensnl 
■dkoae  Into  pn^ects. 

[14]  Next  taking  up  the  contention  (tf  titie 
aiMiellant  tbat  tbe  aaaeaament  la  not  made 
In  accordance  with  the  benefits  to  be  derived 
item  the  proposed  expenditure:  This  conten- 
tion is  based  In  part  upon  the  proposition 
that  appellant* a  lands  have  already  been  re- 
clain)>ed,  are  valuaUe  agricultural  lands  re- 
quiring trrigatioii,  and  that  mudi  of  the  oth- 
er land  within  the  district  la  permanratly 
fiooded  and  overfiowed,  and  that  other  land 
Is  subject  to  periodical  overflow.  The  latter 
are  of  OHnparatively  ncmilnal  value— $10 
per  acre— and  obviously  would  be  benefited 
to  a  vastly  greater  extent  than  the  lands 
owned  by  the  appellant  when  a  plan  of  com- 
plete reclamation  Is  finally  executed.  It  la 
pointed  out  also  that  mwt  of  tiie  vrct^  al- 
ready undertaken  by  the  reclamation  board 
has  been  in  the  Sacramento  valley,  and  that 
there  la  no  way  la  which  it  can  be  said 
what  benefit  wUI  accrue  to  the  land  within 
the  district,  for  the  reason  that  the  nature  of 
the  plans  contemplated  cannot  be  known  un- 
til after  they  have  been  perfected.  It  is,  of 
course,  conceded  that  the  apportlonmeDt  of 
the  benefit  is  largely,  If  not  exclusively,  a 
question  for  the  l^telative  branch  of  the 
government  But  it  is  claimed  that  it  Is  un- 
fair to  assess  the  cost  of  a  reclamation  proj- 
ect upon  lands,  already  reclaimed,  or,  at 
any  rate,  to  make  tbe  burden  equal  upon  such 
lands  and  upon  lands  not  yet  reiilalmed.  The 
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tesdmony  on  this  subject  makes  it  dear  ttiat 
tbe  asseesment  was  based  vipon  two  ftmda- 
mental  considerations ;  First,  ttiat  the  board 
was  dealing  with  the  problem  of  flood  con- 
trol, and  that  all  lands  subject  to  orerflow 
were  necessarily  benefited  by  the  formation 
of  plans  designed  to  diminish  the  danger  of 
flood  or  to  lower  the  flood  plane;  second, 
that  It  cannot  be  said  that  unreclaimed  lands 
were  exclusively  benefited  thereby  for  the 
reason  that  tbe  danger  from  flood  Is  one  com- 
mon to  all  lands  below  the  flood  level,  wheth- 
er reclaimed  or  unreclaimed.  Hie  Justice  of 
this  view  is  manifest  by  the  fact  that  at  com- 
mon law  flood  waters  were  deemed  a  natural 
enemy  (tf  all,  and  that  each  man  bad  a  right 
to  protect  Us  pn^Mrty  as  best  he  might 
against  such  waters,  and  that  damage  to  his 
ndghbor  by  reason  of  the  diversion  of  flood 
water  is  damnum  abaiiue  Injuria.  Oray  v. 
Reclamation  District  Na  IfiOO,  supra.  With- 
out further  discussion  of  the  more  or  less  dlf- 
flcolt  quesdon  of  the  contnA  of  flood  waters, 
it  Is  snffietent  t<a  the  purposes  of  this  case 
to  say  that  the  mere  fact  that  appdlant^ 
land  has  been  redalmed  does  not  Justify  the 
exclusion  of  this  land  flrmn  a  general  sdieme 
ct  improvanrat  looking  to  the  diminishing  o£ 
the  dangiOT  of  flood  waters,  since  the  plaln- 
tUPB  lands  are  below  flie  flood  level  and  sub- 
ject to  such  danger.  MntA  of  the  flood  con- 
trol work  to  whldi  a  large  portion  of  the 
time  and  attention  of  the  redamation  board 
has  been  and  will  be  directed  concerns  the 
larger  and  more  dlfllcalt  plans  for  flood  con- 
trol in  the  Sacramento  valley.  It  wgs  this 
consideration  which,  no  doubt,  moved  the  reo- 
lamatlon  board  to  place  the  latter  tex  upon 
the  land  in  tbe  Sacramento  nlley.  It  most 
be  manifest  fr«xn  these  eonsideratlona  that 
neither  the  fact  ISiat  a  nnlfinm  levy  of  five 
cents  per  acre  was  made  upon  land  In  the 
San  Joaquin  valley,  nor  the  f&ct  tbat  ^e 
land  of  the  appellant  has  been  reclaimed, 
necessarily  results  In  the  conclusion  that  the 
assessment  was  not  levied  In  accordance  with 
benefits. 

[6]  Tbe  assessment  of  the  larger  amount 
on  the  lands  ta  the  Sacramento  valley  may  be 
explained  from  the  fiu:t  that  floods  come 
more  frequently  and  often  in  greater  volume 
there  than  in  the  San  Joaquin  valley.  It  Is 
common  knowledge,  of  which  we  take  Judl- 
dal  notice,  that  In  the  part  <^  the  Sacra- 
mento valley  included  In  the  assessment  dis- 
trict there  are  more  reclamation  projects 
and  a  greater  area  of  reclaimed  land  re- 
quiring supervision  and  adjustment  than 
there  are  tn  the  San  Joaquin  valley.  Ail 
this  was  proper  matter  for  the  board  to  con- 
sider In  determining  the  amount  of  the  as- 
sessment of  ea6h  region,  and  It  cannot  be  said 
as  a  matter  of  law  that  thdr  decision  is  con- 
trary to  the  facts. 

[I]  With  rei^ect  io  the  asseesment  ot  all 
lands,  Improved  or  unimproved,  at  the  same 


rate,  it  is  sufficient  to  say  Qiat  a  genera] 
asseesment  of  this  character  has  no  direct  re- 
lation to  the  value  of  the  lands  assessed. 
l%e  Bssessmoit  is  made  because  of  the  gen- 
eral beneflt  to  the  whole  area.  The  graeral 
scheme  Involves  not  only  the  reclamatloii  of 
lands,  but  protection  from  floods  aa  well- 
It  dealgi^  also  the  lowering  of  the  flood 
plane  by  the  creation  of  better  outlets  for  tbe 
escape  of  water  so  that  lands  tmder  the  flood 
plahe  would  be  overflowed  less  frequ^tly 
when  the  entire  adtone  is  complete  than  baa 
been  the  case  before.  Doubtless  the  greater 
part  of  tbeae  expenses  would  have  been  nec- 
essary If  no  reclamation  work  had  beoi  done 
and  the  entire  area  below  the  flood  level  had 
been  unimproved,  nieae  and  other  consider- 
ations may  have  entered  into  the  reasons 
which  Induced  the  hoard  to  levy  the  assess- 
ment vffoa  lands  regardless  oC  value.  The 
ooort  canDot  aay  Chat  it  was  unfair  or  unjust 
and  that  the  assessment  was  not  in  propor- 
tion to  the  beneflts  derived  from  the  general 
wcHTk  ot  tbo  board.  Indeed,  it  Is  doobtfol  if 
a  more  fair  and  Just  mettiod  of  assessntent 
oould  have  beoi  devised.  Afftdlant  sngsests 
no  better  plan. 

Cr-I]  The  third  ■contention  of  aj^llant, 
"that  tbe  assessment  was  for  purposes  which 
In  no  way  benefited  the  land  of  appeUant," 
involves  two  distinct  propositions:  Elrst,  the 
constitutionality  of  the  statute  In  so  far  as 
It  Includes  the  land  of  appelant  within  tbe 
Improvement  district ;  and,  second,  the  valid- 
ity of  the  particular  assessment  under  consid- 
eration. In  support  of  its  contention  that  the 
Statute  is  unconstituti<»ial  appelant  offered 
evidence  to  prove  that  its  property  would  not 
be  braeflted  by  any  work  authorised  to  be 
done  hy  the  statute  or  Its  amendments,  and 
made  numerous  special  offers  directed  to  this 
general  p<nnt  The  general  rule  Is  that, 
where  the  Legislature  has  Itself  fixed  the 
boundaries  of  a  district  to  be  assessed  for 
the  benefits  of  an  improvement,  the  legislative 
determination  is  conclusive  upon  the  courts 
and  precludes  Inquiry*  into  the  question  as  to 
whettier  or  not  the  property  within  the  dis- 
trict has  been  benefited.  Loe  Angeles  County 
Flood  Control  District  v.  Hamilton,  177  Cal. 
119,  169  Pac.  1028,  and  cases  therein  dted. 
Appellant,  however,  relies  upon  Myles  Salt 
Co.  V.  Board  of  Commissioners  of  the  Iberia, 
etc.,  Drialnage  District,  239  U.  S.  478,  36  Sup. 
Ct  204,  60  L.  Ed.  302,  I*  R.  A,  1918E,  190. 
Spring  Street  Ca  v.  City  of  Los  Angeles,  170 
Cal.  24,  148  Pac.  217,  L.  R.  A  1918B,  197.  and 
Norwood  V.  Baker,  172  U.  S.  269,  19  Sup. 
Ot  187,  43  L.  -Ed.  443,  to  overcome  the  gen- 
eral rule  In  this  particular  case.  These  cas- 
es were  so  exceptional  In  their  facts  that 
thereunder  the  effect  of  the  tax  was  to  con- 
fiscate pr(^rty  without  due  process  of  law. 
Notwithstanding  the  eontentlwi  of  the  appe- 
lant that  this  case  Is  a  paralld  one  with 
them.  It  is  somdent  to  aay  that  thrae  la  ne 
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allegatloii  made  sor  proof  offered  to  bring 
the  caw  within  tbe  ezcepttonal  deddons  men- 
tioned. On  llw  oontncr,  It  eonuB  dearly 
wltbln  tlie  general  rale  wUdL  has  been  re- 
cently restated  fiy  the  Snpreme  Otrart  of  the 
United  States  in  St  Mary's  Oemetery  Asso- 
ciation T.  Mnlllna  (decided  January  27,  1919) 
248  U.  8.  001.  88  Suik  CL  178.  68  L.  Bd.  883, 
vbefe  it  was  said: 

"This  court  has  more  than  once  declared  that 
it  does  not  interfere  widi  tbe  taxati<m  and  as- 
■easBwnt  laws  of  Uw  states  as  vloUttra  of  the 
Foorteentii  Amendinwit  mlan  the  ttoMi  atOiom 
ha$  hem  palpablg  orMfrwy  or  frtmUg  mteqwil 
in  itt  appKoatiom  to  the  fsreoM  ooMMmed," 
(Italics  ours.) 

In  view  of  the  nature  and  character  of  the 
wortc  contemplated  by  the  LeglBlature,  of 
which  we  take  Judicial  notice,  It  cannot  be 
said  that  there  is  anything  so  "palpably  ar- 
bitrary or  grossly  unequal"  in  the  Induslon 
of  appellant's  lands  within  tbe  respondent 
district  as  would  Justify  the  Interference  of 
a  court  on  the  ground  that  a  constitutional 
■  right  of  the  app^ant  has  been  Titrated.  The 
Inclusion  by  the  Legislature  of  the  appd- 
lanfa  lands  within  the  re8p<xident  drainage 
district  Is  therefore  conclusive  upon  the 
courts  and  predudea  inquiry  as  to  whether 
or  not  the  lands  in  question  are  benefited  by 
the  general  legiSIatlTe  stAteme.  There  was, 
therefore,  no  error  in  excluding  the  eridence 
which  was  offered  for  the  purpose  of  prov- 
ing that  the  lands  in  Fresno^  Madera,  Mer- 
ced, and  Stanislaus  counties  wonld  not  be 
benefited  by  the  general  adteme  of  Improve- 
ment propoeed  by  the  statute  under  whldi 
the  respondent  was  organized,  for  tbe  reason 
that  the  Inclusion  of  appellant's  lands  with- 
in the  exterior  boundaries  of  Qie  district  by 
the  act  of  the  L^telature  is  conclusive  on 
that  subject.  Los  Angeles  County  Flood  Con- 
trot  District  V.  HamiltOQ)  supra.  It  is.  ob- 
vious that  the  offer  to  prove  that  the  lands 
of  the  plalntllt  within  the  district  would  not 
be  ben^ted  by  the  carrying  out  of  the  work 
and  plans  contemplated  by  the  act  and  de- 
scribed therein  by  reference  to  the  report 
aforesaid  is  nothing  less  than  an  offer  to  dis- 
prove a  fact  which  it  must  be  presumed  the 
Legislature  determined  c<niclnstvely  before 
passing  the  act.  No  objection  going  to  the 
gmmal  benefits  of  the  ^Ure  scheme  to  all 
tbe  land  Included  within  the  area  of  the 
drainage  district  as  defined  by  the  act  can 
be  considered  by  the  courts,  and  evidence  go- 
ing to  sustain  the  same  cannot  be  admitted. 

Ill]  The  plaintiff  offered  proof  that  ttiere 
has  not  been  and  that  there  was  no  prospect 
of  there  ever  being  any  mining  debris  In  the 
San  Joaquin  river  to  be  taken  care  of  by  the 
reclamation  board.  Such  proof  would  not, 
even  If  admitted,  be  sufficient  to  show  that 
flie  lands  of  the  plalntUf  will  not  be  benefited 
by  the  overhead  expenses  of  the  part  ct  the 
general  scheme  under  way  for  which  this 


assessment  was  levied.  Facts  of  whldi  the 
court  will  take  Judicial  notice  demonstrate 
that  evidence  to  that  effect  wonld  not  have 
establidud  tbe  fact  to  wlildi  it  waa  to  be  ad- 
dressed, namely,  that  the  lands  will  not  be 
benefited.  The  extreme  flood  waters  of  the 
two  rivers,  when  both  are  in  flood,  meet  in 
oppodte  directions  is  tba  ddta  le^m  ^ing 
to  the  west  of  Stockton.  When  the  Sacra- 
mento rivw  flood  la  h^her  than  that  In  Qie 
San  Joaquin,  tile  effect  la  to  obstnict  tbe  flow 
of  the  latter  and  fnroa  it  bade  to  the  eonth 
up  the  liver  ao  ae  to  Imerease  tlw  height  at 
the  flood  i^uie  In  Oie  San  Joaqnin  valley. 
It  la  anutter  of  oommira  knowledge  that  the 
debris  from  the  mining  regions  in  the  tribu- 
taries of  the  Sacram«ito^  it  carried  in  its 
waters,  tends  constantly  to  raise  the  level 
of  the  bottom  of  that  river  and  ao  to  decreaae 
its  capadty  for  carrying  water.  The  oonse- 
qumce  wonld  be  fliat  It  wonld  Incieaae  tS» 
hel^t  at  tbe  flood  levd  In  the  Sacramento 
river  and  ottrevtondlngly  derate  the  flood 
lev^  in  the  lower  part  of  the  Ban  Joaqnln 
river,  under  Che  oondltlona  above  deacrlbed. 
Consequently  the  fttct  that  tliere  may  be  no 
mining  dttwia  craning  down  into  the  San  Joa- 
quin liver  woifld  not  show  that  the  prenen- 
tlon  of  mining  dfihrla  In  the  Sacramotto  riv- 
er, or  tbe  disposal  of  It  without  diminish* 
Ing  its  flood  capacity,  would  not  be  ben^dal 
to  lands  situated  In  the  part  of  the  flood  area 
usually  covered  by  the  waters  of  the  San 
Joaqnln  river.  This  objection  to  the  evidence 
was  properly  overruled.  Section  18  of  the 
act  of  1»18  (Stats.  1918,  p.  202)  authorlEes 
the  court  to  determine  the  question  as  to 
whether  or  not  the  assessment  should  be 
"modified  or  annulled,"  because  unequal  or 
unjust  or  not  in  jffoportlon  to  benefits,  and 
provides,  in  effect,  that  ^^lUe  the  assessment 
therein  levied  shall  be  concdnsive  in  every 
other  action,  in  this  action  it  la  not  conclu- 
sive as  to  the  assessment  of  benefits.  See, 
also,  section  349a^,  Pol.  Code,  added  In 
1898;  section  8462,  added  In  1911;  Reclama- 
tion District  No,  673  v.  Dl^)enbrock,  168  Cal. 
677,  143  Pac.  763;  Spurrier  &  Erohn  v.  Rec- 
lamation District  No.  17,  172  Cal.  157,  155 
Pac.  840;  Meyer  v.  Reclamation  District  No. 
17,  172  Cal.  104, 156  Pac.  635.  The  appellant 
presented  such  evidence  and  was  not  pre- 
cluded from  presenting  any  evidence  that 
bore  on  the  question  of  benefits,  if  any,  to  be 
derived  from  the  work  contemplated  by  the 
particular  levy  under  consideration.  Upon 
the  evidence  tbe  trial  court  found  agolnst 
the  c<»tention8  of  the  appellant  as  to  the 
assessment  and  aflSrmed  tbe  same.  The  deci- 
sion is  supported  both  by  evidence  and 
facts  of  which  this  court  takes  Judicial  m>- 
tlce,  as  hereinbefore  stated. 

|[11,12]  Appellant  claims  that  It  la  Incou- 
dstent  to  hold  that  It  is  conduslvely  presumed 
that  all  the  lands  within  the  exterior  bound- 
arlea  of  the  whoU  district  are  bendlted  by 
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OiB  plan  of  ImpTOTfiment  contaniAated  by  tbe 
Leeislatnre.  and  to  Bustalu  anasBeasment  up- 
on a  district  whlcb  ezdades  800.000  acres 
of  such  lands.  The  Legtalattire,  however, 
clearly  contemplated  that.  In  order  to  ac- 
complish the  purposes  deseed,  it  would  be 
iecessary  to  organize  a  number  of  reclama* 
tlon  districts  and  to  constract  a  number  of 
reclamation  Improrements  for  which  sepa- 
rate local  assessments  would  be  necessary, 
each  separate  and  distinct  from  others  of 
like  character,  all  to  be  Included  within  the 
exterior  boundaries  of  the  entire  district,  and 
that  the  administration  of  the  whole  project, 
Including  tbe  determination  of  the  separate 
reclamations  and  the  boundaries  of  the  sepa- 
rate assessment  districts  that  would  be  ren- 
dereui  necessary  by  reason  thereof,  was  to  be 
placed  under  the  control  of  the  reclamation 
board.  It  la  obTtous  that  a  omsidcrable  sum 
€^  nuHiey  would  be  necessary  for  overhead 
expenses  in  making  the  surveys  and  Investi- 
gations necessary  to  determine  the  locatlcm 
of  the  several  projects  and  the  character  of 
the  reclamations  to  be  made  in  eat^i  one, 
and  that  these  general  expenses  could  not  be 
said  to  be  for  the  benefit  of  any  particular 
local  reclamation  district  or  project,  but 
would  redound  generally  to  the  benefit  of  all 
the  property  within  the  exterior  bounds  of 
the  whole  diatrict  found  \jy  the  reclamation 
board  to  be  benefited  in  general  by  the  several 
distinct  reclamations  and  projects  under  con- 
sideration at  the  time  of  the  levy  of  the  assess- 
ment for  such  general  expenses.  In  view 
the  fact  that  It  Is  ai^rent  from  the  act  of  tbe 
reclamatl<m  board  that  they  considered  that 
the  various  plans  of  reclamation  under  consid- 
eration would  be  beneficial  only  to  lands  below 
the  fiood  plane  of  the  two  rtvers.  It  was  clearly 
within  their  power  to  limit  the  assessment 
district  for  aoch  genottl  and  overhead  ex- 
penses to  tbe  lands  whose  ImprovemoitB  were 
contemplated  by  the  proposed  plan.  It  Is 
evldoit  that  at  some  future  time  other  Im- 
provements contemplated  by  the  board  may 
Include  the  improvement  of  tbe  land  now 
above  the  known  flood  plane  of  tbe  two  rlv- 
era. 

There  are  other  facta  which  also  most  be 
considered  in  construing  and  applying  the 
act  and  in  detormliilng  what  areas  must  be 
included  in  any  particular  assessment  tor 
general  a^peuBes.  Hie  rainfall  in  tbe  Sac- 
rammto  waterahed  la  usoally  m<»e  than  that 
in  the  San  Joaqnln,  and  the  floods  occur 
there  more  fteguently.  The  ralnfiill  In  the 
several  tributaries  of  the  two  rivers  often 
varies  greatly  during  the  same  flood,  fnie 
greater  part  of  the  flood  water  comes  some' 
times  from  one  tributary,  sometimes  from  an- 
other, and  sometimes  from  several  of  than 
which  are  simultaneously  at  an  equal  flood 
stage.  It  Is  tbe  latter  condition  that  causes 
the  highest  floods.  The  level  of  the  highest 
floods  that  have  occurred  slnoe  tiie  acquis 
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tion  of  California  by  the  United  States  is  ap- 
proximat^y  known.  The  area  covered  by 
the  assessment  in  question  Includes  all  the 
lands  in  the  district  bdow  that  leveL  The 
800,000  acres  e»Huded  lie  above  It.  Bat  the 
future  posstbllttles  of  floods  are  unknown. 
It  is  possible  that  at  some  time  in  the  future 
more  of  the  tributaries  of  Uie  two  rivers 
will  simultaneously  be  at  the  hl^est  flood 
level,  or  that  all  of  than  will  be  so,  thus 
causing  a  higher  flood  than  has  been  hereto- 
fore known — one  which  might  cover  the  ex- 
cluded area.  The  Legislature,  It  must  be 
presumed,  recognized  this  possibility  and  pro- 
vided against  it  by  including  within  tbe  dis- 
trict the  lands  above  Oie  known  flood  levoK 
BO  that,  if  the  necessity  diould  arise,  the 
reclamation  board  would  have  the  authority 
and  power  to  devise  and  provide  means  for 
the  protectloa  of  those  lands,  thus,  in  effect, 
declaring  that  in  such  a  case  those  higher 
lands  would  receive  benefit  from  the  estab- 
lishment of  the  district  and  be  subject  to 
assessment  made  for  tb^  protection. 

There  Is  nothing  in  the  act  which  required 
the  reclamation  board  to  extend  over  the  en- 
tire district  a  general  assessment  to  meet  the 
present  needs.  The  possibility  of  floods  ma- 
terially higher  than  the  present  known  level 
is  at  beat  remote,  and  while  U  may  have  been 
prudent  for  tlw  Legislature  to  provide  ta 
it  to  aome  ext^t,  it  vraa  not  incumbent  upon 
the  redamatton  board  to  make  plans  cover- 
ing Budi  bilker  lands  or  provide  few  any 
works,  flood  dianaela,  levees,  or  reclamations 
for  tbe  benefit  thereof.  It  la  obvious  that 
the  board  did  not  do  ao.  Tbe  presoit  over^ 
heed  apenaea  are  neceaaary  mdy  for  the 
purpose  of  pajlns  tba  gesoral  expuuea  ap- 
pertalninc  to  the  several  redamationa,  alter- 
ations in  the  (dunnels  and  means  of  control 
existing,  determined  upon.  <a  approved,  de- 
signed for  the  benefit  and  protecUoa  of  the 
lands  below  the  known  flood  planou  They 
are  not  excluslvdy  for  the  baieflt  of  existing 
reclamations  for  which  local  assessment  dis- 
tricts have  been  formed.  They  are  also  for 
the  beneflt  of  all  local  or  general  improve- 
ments and  wwk*  affecting  all  or  any  of  the 
lands  below  tbe  flood  levd,  some  of  whidi 
landa  may  not  be  Induded  In  exl^ng  local 
asseasmnt  distrlcta.  Hence  the  board  may 
have  omduded  that  aodi  expenses  could  not 
justly  be  apportl<Hied  to  existing  local  dis- 
tricts. And  even  If  all  bad  beoi  taiclDded,  In- 
asmuch as  the  act  does  not  forbid  it,  the  gen- 
eral power  to  "levy  an  asaessmrat  apon  any 
lands  within  the  drainage  district"  Indndes 
power  to  mate  one  asseaamait  fbr  ancb  ex- 
penses against  all  tbe  lands  beneflted.  In- 
stead of  apportioning  tbe  amount  for  sepa- 
rate assessment  by  llie  local  district  As  this 
general  expense  would  be  <tf  no  beo^t  what- 
ever to  the  800,000  acres  ei^uded,  we  think 
this  is  a  snffidait  anaww  to  tbe  contmtlfm 
that  the  levy  dionld  have  emended  over  the 
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entire  district  The  reclamatloii  board  hav- 
ing fixed  the  hoondarles  of  the  assessmait 
district  80  ftB  to  exclude  300,000  acreB  of 
laud  within  the  exterior  bonndarles  of  the 
whole  district,  and  the  trial  court  having  re- 
ceived evidence  as  to  whether  or  not  the 
lands  of  the  appellant  were  benefited  by  the 
contemplated  expenditure,  and  having  decid- 
ed that  It  was  so  benefited,  we  cannot  review 
the  action  of  the  reclamation  board  in  ex- 
cluding the  300,000  acres,  if,  as  we  hold,  they 
had  Jurisdiction  to  fix  the  limits  of  the  dis- 
trict benefited. 

[IS,  14]  It  will  be  necessary  to  determine 
a  point  raised  by  the  appellant  in  its  brief 
ffled  after  oral  argument  Up  to  the  time 
of  the  oral  argnmait  the  appellant  bad  con- 
ceded that  the  genial  scheme  contemplated 
by  the  Ijegislature  Included  the  reclamation 
of  land  along  the  San  Joaquin  river.  But 
in  Its  dosing  t«-ief,  after  oral  argument  ap- 
pellant expresses  a  doubt  as  to  whether  or 
not  the  lew  authorizes  such  an  improvement, 
and  If  It  does  autliorlze  sndi  an  improve- 
ment it  Is  daimed  that  the  vrorlsicns  au- 
thorldng  the  Improvement  are  unamstitu- 
tkniftl.  The  violation  of  tiie  Constitution 
thus  ocnnplalned  of  Is  that  tn  tlie  enactment 
of  the  amendments  to  the  law  of  1911  the 
proTlsions  for  the  redamatltm  of  lands  In 
the  San  Joaquin  valley  were  inc(Mrporated 
in  the  original  act  whose  title  eontemidated 
no  such  Improvement;  in  other  words^  that 
the  title  of  the  amendatory  act  was  not  suffi- 
ciently broad  to  Include  the  subject  treated 
of  In  the  amendment  so  far  as  it  related  to 
lands  In  the  San  Joaquin  valley.  Const  art 
4>  I  24.  The  argument  advanced  la  as  fol- 
lows: 

"Any  we  reading  the  Ude  <tf  the  act  of  1013. 
and  knowing  that  it  was  but  an  amendment  to 
the  act  of  1911.  would  couclnde  that  it  had  to 
do  with  the  regulation  of  the  territory  along 
the  Sacramento  and  San  Joaguin  riven  cov- 
ered by  the  report  o£  the  California  debris  com- 
mia^ion.  It  may  be  true  that  if  this  act  was 
not  ID  the  form  of  an  amendment  to  an  earlier 
act  the  title  would  be  broad  enough  to  indode 
reclamation  In  the  upper  San  Joaquin  valley, 
but  the  rule  is  well  settled  that,  although  all 
of  these  matters  might  be  Induded  in  one  act 
still,  if  the  title  o£  the  act  Is  but  to  ameM  an 
act  mucb  more  limited  in  its  character,  the 
amendatory  act  cannot  be  by  such  a  title  ex- 
tended to  an  entirdy  new  propodtion." 

The  title  of  the  act  of  1913  Is  as  follows: 

"An  act  b>  amend  an  act  oidtled  'An  act  ap- 
proving the  ieport  of  the  Oalifomia  debris  com- 
mission transmitted  to  the  Siteaker  of  the  Honaa 
of  BepresentativeB  by  the  Secretary  of  War  on 
June  27,  1911,  directing  the  approval  of  plana 
of  redamation  along  the  Sacramento  river  or 
Its  trlbutariee  or  upon  swamp  lands  adjacent 
to  said  river,  directing  the  state  engineer  to 
procure  data  and  make  surveys  and  ezamina- 
ttotu  for  the  purpose  of  perfecting  the  plans 


contained  in  said  report  of  the  California  debris 
commission  and  to  nmke  report  thereof,  making 
an  appropriation  to  pay  the  expenses  (tf  sudi 
examinations  and  surreya,  and  creating  a  reda- 
mation board  and  defining  its  powers,'  at)proved 
December  24di,  1911;  by  amending  sectlmis 
one,  three  and  four  of  said  act  and  adding 
sixteen  new  sectitms  to  said  act  to  be  demg- 
nated  as  sections  five,  six,  seven,  eight,  nine, 
ten,  eleven,  twdve,  thirteen,  fourteen,  fifteeoi 
sixteen,  dztem  and  one-half,  seventeen,  eighteen 
and  nineteen ;  creating  a  drainage  district  to  be 
known  as  Sacramento  and  San  Joaquin  drain- 
age district  appointing  of  a  redamation  board, 
providing  for  the  management  and  control  of 
said  district  and  defining  the  powers  and  duties 
ot  the  redamation  board  and  the  atate  engineer, 
the  acquisition  of  rigbts  of  way  and  property 
by  said  drainage  district  the  reclamation  and 
protection  of  the  lands  therein  which  are  sub- 
ject to  overflow  from  the  Sacramento  and  San 
Joaquin  rivers  and  thdr  tributaries  and  con- 
trol ot  the  floods  thereof;  the  making  of  assess- 
ments ; .  also  defining  the  rights  and  powers  of 
certain  munidpal  corporations,  levee,  drainage 
and  i»otectioD  districts  therein,  and  making  an 
appropriation  to  pay  the  expenses  of  the  state 
engineer  and  tbe  redamatitm  board;  also  pro- 
viding for  the  approval  and  creation  of  plans 
of  redamation,  and  Hm  examination  oi  die  se- 
curity afforded  to  bonds  ot  redamation  and 
drainage  districts  and  others ;  to  prevent  the  di- 
version of  the  waters  of  any  stream  into  the 
Sacramento  and  San  Joaquin  rivers;  to  prevent 
the  construction  of  and  to  require  the  removal 
or  r^ulation  of  obstructions  in  streams,  by- 
irasses  and  overflow  channels ;  to  repay  money 
contributed  for  the  purchase  of  rights  of  way 
for  enlargement  of  the  outiet  of  the  Sacramento 
river  and  naUng  an  annopriation  for  carrjdng 
out  the  purpoM  of  this  act"  Stata.  1913,  p. 
2S2. 

AppeUant  concedes  that  the  title  to  this 
act  Is  broad  ^ngh  to  Indude  tbe  subject  of 
recIamaUon  of  land  in  the  San  Joaquin  vall^ 
were  it  not  for  the  fact  that  the  act  in  Its 
title  Is  styled  "An  act  to  amend  .an  act  en- 
titled 'An  act* "  etc,  "  'approved  December 
24th,  1911.*"  There  is,  we  think,  no  merit 
in  the  suggestion  that  the  Legislature  could 
have  been  misled  by  the  title  (tf  the  act  of 
1913  Into  believing  that  no  subject  was  dealt 
with  otbet  than  that  corned  by  the  original 
act  The  scope  of  the  legislation  Is  clearly 
indicated  by  the  UOa,  and  the  tSLCt  that  It 
was  framed  in  the  form  of  an  amendment  to 
a  statute  of  more  limited  Booge  Is  of  no  con- 
■eqnence  In  determining  whether  the  title  to 
the  act  of  1918  compiled  with  tbe  cwBtltu- 
tional  requirement  that  the  subject  of  legis- 
lation "shall  be  ezivessed  In  its  tlUe"  (Const 
art  4,  f  24).  particularly  where  a  most  casu- 
al inspection  of  the  title  shows  tbe  dear  In- 
tentlou  to  broaden  the  scope  of  tbe  original 
title. 

"If  tbe  title  of  the  amending  act  Itself  ex- 
presses the  subject  dealt  with,  it  is  sufficient  in- 
dependently of  the  original  title."  26  Am.  & 
Etag.  Bncy.  of  Law,  694;  Sdunals  v.  Wodey. 
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S7  N.  X  Bq.  30S.  41  Att  4B  Z*  K.  A.  86» 
78  Am.  St.  Bep.  637. 

Judgment  afflrmed. 

We  ooDcar:  ANOBLLOm,  a  J.;  01/- 
NET.  J.;  SHAW,  J.;  USNNON.  J.;  LAW- 
LOB,  J. 


MeBBXDB  r.   INDUSKRIAI.  AOOIDBMT 
00HMI8SI0N  «t  sL  (8.  F.  9S64.) 

(Sapreme  Court  of  CalUoniia.  18,  1820. 

On  petition  for  lUhearing,  March  12,  ISSO) 

On  Petition  for  Beheatinf. 
Ma  am  and  sbbvant  «a>416— Coiocisaion 

AUTHOBIZBD  TO  BS6KBVB  AWABD  TO  WOKE- 
JOn'B  OOMPEHBATXOn  CX.AI1CAHT  TOB  UBD- 
JCAL  TBBA.TKKNT  PEHDinO  FBOCUSIKO  OF  IN- 
rOBUATION  JOB  BONUOaNTAL  AWABD. 

Th9  Indottrial  Accident  Oomminfon  maj 
ocpreMly  nMrve  an  award  for  medical.  Baln- 
eal, and  ho^ital  treatment,  to  which  it  finds 
the  claimant  entided,  pendinr  the  procorlns  of 
necessary  infonnation  and  voncheia  tor  a  sap- 
plemental  award,  althonth  such  practice  is  not 
commended,  and  although  supplementsl  awards 
will  not  be  alloved,  fw  the  pnrpoee  at  oonect- 
ins  erron  In  iJie  original  award. 

In  Bank. 

Petition  by  Glenn  McBrlde  fOr  a  writ  aC  te- 
view  to  review  acts  of  the  Industrial  Aoddent 
OommissUm.  Writ  denied. 

OAeodore  !«.  Brealaner,  ot  San  Frandaot^ 
for  petitioner. 

PER  CURIAM.   Tbe  withki  appUcation 
(for  writ  of  review)  is  denied. 
All  concur. 

On  Petition  for  Rehearing. 

The  petition  for  a  writ  of  review  was  de- 
nied In  this  matter  tQX>a  the  theory  that  tiie 
commlssiou  had  tbe  i»ower  to  reserve,  as  it 
expressly  did,  the  award  fcnr  medical,  sargl- 
cal,  and  hoepltal  treatment,  to  which  It  found 
ttie  dalmant  entitled,  pending  the  procwing 
of  the  neceasary  Informatiw  and  Tonchors 
for  a  anpirtanental  award.  Hie  iwaetlce  la 
perhaps  not  one  to  be  commended,  as  a  sin^ 
final  jodgmrait  covering  all  mattras  InvolTed 
is  the  wdwly  method.  It  cwtalnly  could  not 
be  extended  to  allow  suptdemental  awards 
foe  the  purpose  of  correcting  erron  in  the 
(Higlnal  award,  as  was  attwipted  In  Georgia 
Casualty  Co.  t.  Ind.  Aoc.  Commlsslrai,  177 
Oal.  28»,  170  Pac.  826^  the  case  principally 
r^ed  on  by  petitioner.  The  case  Just  dted 
is  not  in  pcdnt  upcn  tiie  queatlon  h^re  pre- 
seoted. 

The  petition  for  a  rdiearlng  la  dmled. 


MORGAN  V.  CITY  OF  LOS  ANGELES 
(JUDEOUT,  Intervener).   (U  A.  6249.) 

(Snpreme  Coort  of  CUifomla.   Feb.  20,  1920.) 

1.  MumOXPAX.  COBPOKUZOMB  ^ssOOO—LoS  AH- 
aiZM  BMPOWEBKD  TO  I8SUB  BOHIM  UlTDU 

MnmcxPAL  Bond  Act  1901. 
The  amendment  of  JTanoary  1S>  1919,  to 
Los  Angdes  Charter,  art.  1,  |  2,  sabd.  Kl.  made 
so  as  to  authorize  the  <ity  to  make  and  en- 
force all  laws  and  regulations  In  respect  to  mu- 
nicipal affairs,  subject  to  only  the  restrictioiu 
and  limitations  provided  in  the  charter,  and  to 
exercise  any  and  all  ricfats,  powers,  and  priv- 
ileges prescribed  by  the  general  laws  of  tbe 
state,  empowered  tiie  city  of  Los  Angeles  to 
issue  bOBds  under  the  provisions  of  Uie  Ma- 
nidpal  Bond  Act  of  1901,  in  view  of  Const, 
art.  11.  I  6. 

2.  MUNIOIPAI,  OOBPOBATIONB  «=901S(1>— Olf  LT 
TW0-THIBD8  VOTB  OF  THOSE  ACTDAIJ.T  VOT- 
ING ON  BOND  Z8BUB  AT  CONSOLIDATED  KUBG- 
TION  NICB8BABT  TO  AUTHOBIZX  ISSUX. 

tJnder  Const  art  11,  |  18,  and  Municipal 
Bond  Act  1901,  |  2,  and  In  view  of  section  129^ 
of  the  latter  statute  as  amended  In  1915  (Deer- 
ing.  Gen.  Lews  1915,  Act  2371),  a  vote  of 
only  two-thirds  of  those  actually  voting  on 
sudi  matter  is  sufficient  to  authorize  the  issu- 
ance of  bonds  by  a  city,  although  the  election 
on  sudi  question  is  consolidsted  with  a  primary 
election  and  only  one  ballot  is  issued  on  which 
appear  the  names  of  candidates  for  <^ce  as 
well  as  the  iasDS  as  to  whether  bonds  ahoold  be 
iasned: 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty ;  Grant  f  ackson.  Judge. 

Action  bgr  Mary  H.  Morgan  against  the 
City  of  Los  Angeles  and  others,  In  which 
Mary  Bldeout.  Intervened.  Judgment  for  de- 
fendants, and  the  plaintiff  and  intervener  ap- 
peal. Affirmed. 

Overton,  I^man  ft  Plumb  and  Wm.  B.  Hlm- 
rod,  all  of  Lo8  Angles  (Edgar  G.  Pratt  and 
Henry  M.  WUlla,  both  of  Los  Angles,  of 
counsel),  for  sKwllants. 

Charles  S.  Bumall  and  Cflyde  M.  Leach, 
both  of  Los  Angeles,  for  reqjtoodents. 

LAWLOR.  J.  This  ia  an  appeal  from  a  Judg- 
ment entered  In  favor  of  the  defmdants  upon 
an  <nrderof  Qie  trial  court  Bn8taiiiJbi&  without 
leave  to  amend,  a  general  d^urrer  to  the 
^IntUTs  complaint,  and  to  the  complaint  In 
Intervention  flled  by  permission  of  the  court. 
In  an  actlm  brought  by  the'plalntlff,  as  a  tax- 
pay»,  to  obtain  a  Judgment  that  a  certain 
Nmd  Issue  <tf  the  city  of  Los  Angeles  amount- 
ing to  $4,600,000  waa  nnanthorised.  invalid, 
and  void,  and  to  restrain  the  city  and  Its  offi- 
cers from  issuing  such  bonds  or  expending  any 
part  of  the  proceeds  thereof  for  any  iHtipose. 
Both  the  plaintiff  and  the  Intervener  hare 
annealed,  and  by  stipulatlmi  tbe  record.  <m 


^sFor  other  esses  see  eame  topla  and  KBT-NTIHBER  In  all  Kar-Nnmberea  Dinets  sad  iDOem 


Digitized  by 


Google 


CaL)  MOBOAN  CITT 

(11? 

bdth  ai)peal8  Is  brought  before  I3ie  coart  In 
a  single  transcript. 

The  material  facts  as  alleged  In  tbe  plaln- 
tllTs  complaint  are  aa  follows: 

Proceedings  were  Instituted  the  dty  of 
Los  Angeles  to  Incur  a  bonded  indebtedness 
of  ¥4,600,000  for  certain  municipal  Improve- 
ments, to  wit:  Tbe  acqnlsltion,  constmctlon, 
and  completion  at  docks,  wharves,  and  oth- 
er harbor  Iminroraaents  in  the  city  at  Lob 
Angeles.  A  resolatl(Hi  detdarlng  the  neces- 
sitr  for  such  Improvement  was  adopted  b7 
the  dty  coundl  on  Atwll  8,  1910.  On  April 
24,  1018,  the  counsel  adt^ted  an  ordinance, 
designated  as  Ordinance  No.  888T8  (New  8e- 
rlea)  ot  tbe  dty  oC  Loa  Angetes,  calling  a  spe- 
cial election,  for  tlie  purpose  of  voting  on  the 
proposed  bond  Issue.  Section  5  of  tbe  or- 
dinance contained  the  following  provislra  in 
r^rd  to  holding  the  eleeUim: 

"TbBt  the  dection  h«r«b7  called  shall  be  and 
the  sama  harebj  is  eonaoUdatad  with  the  pri- 
mary nominating  deetlon  heretofore  caBed  and 
ordered  by  the  council  of  the  dty  of  Los  An* 
geles  to  be  held  on  said  Tuesday,  the  0th  day 
of  Hay,  1010,  by  Ordhiance  No.  8888T  (New 
Series)." 

It  Is  further  alleged  that  the  primary  nom- 
inating election  was  held  on  May  6,  1019, 
and  that  the  special  bond  dection  was  con- 
solidated with  such  [vrlmary  nominating  elec- 
tion; that  at  such  consolidated  election  there 
was  but  one  polling  place,  cme'set  of  dection 
offidals,  one  ballot  box,  one  roster  of  voters, 
one  poll  list,  one  list  of  assisted  voters,  one 
list  of  challenged  voters,  and  but  one  tally 
list,  entitled  '*Tally  List  of  Primary  Nomi- 
nating EHectton,"  used  in  each  precinct;  that 
there  was  but  one  ballot  furabihed  to  eadi 
dector;  and  that  such  ballot  contained  tbe 
names  of  the  various  nominees  for  the  dtj 
offices,  and  also  contained  the  proposition  for 
the  incnrring  of  said  bonded  indebtedness 
for  the  use  and  purpose  set  forth  in  the  or- 
dinance calling  the  special  dection.  It  is 
also  allied  that  the  total  number  of  votes 
cast  at  the  primary  nominating  election  was 
QS,511;  that  the  total  number  cast  on  the 
proposition  to  Incnr  the  bonded  Indebtedness 
In  question  was  51,974 ;  Oiat  the  number  of 
votes  cast  in  favor  of  this  proposition  was 
37,018,  and  the  number  against  it  was  14,961. 
It  la  then  alleged  that  the  dty  conndl  wrong- 
fully and  errcmeously  declared  that  the  propo- 
sition ot  incurring  said  indebtedness  had  re- 
ceived the  approval  of  the  requisite  number 
of  electors  of  said  dty,  and  that  the  said 
proposition  had  carried,  and  that  the  bonds 
designated  in  the  ordinance  calling  the  elec- 
tloQ  had  been  authorized.  It  is  further  al- 
leged tbat  since  the  election  the  dty  council 
has  adopted  an  ordinance  t»^vidtng  for  the 
issuance  of  said  bonds  and  directing  the  may- 
or and  the  treasurer  of  the  dty  to  sign  the 
bonds  and  the  clerk  to  oouut^slgn  them  and 
aiBx  the  ocoporate  seal  <^  the  dty;  that  the 
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officials  of  the  dty  threaten  to,  and  will, 
unless  restrained,  print,  Issue,  and  sell  and 
ddlver  sudi  bonds  and  create  a  bonded  In- 
debtedness and  levy  a  tax  for  the  inyment 
of  the  bonds.  "Wherefore  plaintiff  prays  that 
defendants  and  each  of  them  be  enjoined 
and  restrained  from  proceeding  farther,  or 
at  all,  with  the  printing  and  Issuance,  or  sign- 
ing or  sale  or  delivery  of  said  bonds,  and 
from  ffitp^dlng  any  part  of  the  proceeds  of 
said  bonds  for  any  purpose,  and  that  the 
bonds  purported  to  be  autborlsed  at  said 
electlcm  be  held  to  be  unauthorized.  In- 
valid, and  vdd,  and  for  such  other  and  far- 
ther relief  as  to  tbo  court  may  aeem  meet 
and  ecinitau&>' 

Hie  ctKDiAaInt  in  Intervention  la  In  most 
req;iectB  the  same  as  tbat  of  the  plaloUfT, 
except  that  the  Intervener  aHeges  in  addition 
that  the  dty  dBcers  la  the  matter  of  this 
bond  laaue  purport  to  have  acted  ondor  what 
la  known  aa  tbe  Municipal  Bond  Act*  ap- 
proved February  26,  1001,  and  the  amend- 
ments thereof  (Deerfng;  General  Laws  lUlt, 
p.  IISI),  and  that  the  said  offidala  In  taking 
sndi  action  exceeded  the  power  vested  in 
them  by  the  dty  charter  and  llie  Oonstitntlon 
and  the  laws  of  the  state  of  Galifomb^  for 
the  reason  that  the  dty  of  Los  Angdes  has 
not  at  any  time  by  any  afllrmative  acUon  ox 
oOterwise  adopted  tbe  said  Munldpal  Bond 
Act  of  the  state  of  Oalifomla  as  a  law  of 
said  dty  of  Los  Angdes. 

In  her  prayer  tbe  intervener  asks  for  the 
same  relief  as  the  plaintiff,  and.  In  addition, 
that  the  court  decree  tbat  the  "pretended 
special  municipal  election  purported  to  have 
been  held  May  6^  1910i  waa,  and  la.  In  all  re- 
spects void." 

The  only  question  before  the  court  Is 
whether  dther  the  plaintiff's  conH>lalnt  or 
the  complaint  in  Intervention  states  a  cause 
<tf  action.  The  points  raised  on  appeal  by 
the  appellant  are; 

"First  That  the  porported  bond  Issue  is  vdd 
and  of  no  force  or  effect  for  tbe  reason  that  in 
order  for  such  bonds  to  be  aathorixed  an  af- 
firmative vot«  of  two-tbirda  of  all  the  dectors 
voting  at  the  consolidated  dectlw  was  required 
and  not  merely  a  two-thlrdS  vote  of  those  voting 
on  the  proposition. 

"Second.  That  tbe  dty  of  Loa  Angeles  has 
no  power  or  authority  under  its  charter  to  take 
advantage  of  the  Munldpal  Bond  Act  until  after 
some  affirmative  action  has  been  taken  by  tbe 
dty  adopting  sudi  Munldpal  Bond  Act  as  a 
part  of  the  law  governing  sudi  dty." 

In  addition  to  these  two  points,  the  inter- 
vener urges  a  third  ground  why  the  bonds 
should  be  dedared  Invalid,  which  is  as  fol- 
lows: 

"In  order  to  Incor  the  proposed  indebtedness 
it  is  necessary  tbat  the  bonds  receive  tbe  ap- 
proval of  two-thirds  of  the  qnalified  electors  of 
the  dty.** 
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1.  We  vlU  consider  first  ttu  contentloii  of 
appellant*  that  tbe  dty  of  Los  Angeles  bad 
no  powei  or  authority  under  Its  diarter  to 
take  advantase  of  tbe  Municipal  Bond  Act 
untU  after  some  afnrmatlTe  action  bad  been 
tak«k  hy  the  dty  adopting  such  act  as  a 
part  of  the  Law  goTernlng  the  city,  .^tpdlants 
dalm,  and  respondents  concede^  that  the  Issu- 
ance of  these  bonds  is  a  municipal  afCalr  and 
that  the  charter  ct  the  city  contains  no  pro- 
visions gorenilng  the  procedure  to  be  tdL- 
lowed  in  tbelr  issuance.  Section  6  of  article 
11  ot  the  Constitution  of  the  states  as  amend- 
ed in        reads  as  ftdlowa: 

"Cities  and  towni  hereafter  organised  nnder 
charters  framed  and  adopted  hj  authority  ot 
this  Constitution  are  hereby  MBpowered,  and 
cities  and  towns  heretofore  organised  by  au- 
thority  of  this  Constitution  may  amend  their 
charters  in  the  manner  authorized  by  this  Con- 
stitution so  as  to  become  likewise  empowered 
hereunder,  to  make  and  enforce  all  laws  and 
regulations  in  respect  to  munidpal  affairs,  sub- 
ject osly  to  the  rurtrlctions  and  limitations  pro- 
vided in  their  several  charters,  and  in  reipect 
to  other  matters  they  shall  be  subject  to  and 
controlled  by  general  laws." 

In  c<naptiance  with  the  provisions  of  this 
section,  the  dty  of  Los  Angles,  In  1017, 
amended  article  1  of  its  charter  to  read: 

"Sec  2.  The  dty  of  Los  Angeles,  in  addition 
to  any  other  power  held  by  it,  or  that  may 
hereafter  be  granted  to  it  under  the  Consti- 
tution or  laws  of  the  state,  shall  have  the  right 
and  power:  •  •  • 

**(S1)  To  make  and  enforce  all  laws  and  reg- 
ulations in  respect  to  munidpal  affalTS,  sub- 
ject only  to  the  restrictions  and  limitations  pro- 
vided in  this  charter." 

In  the  case  of  Civic  Coiter  Association  v. 
Railroad  Commission,  175  CaL  441,  166  Pac. 
351,  these  provisions  of  tbe  Oonatltution  and 
the  charter  were  presetted  for  construction. 
This  court  there  said: 

"By  subdivision  61,  as  wUl  be  observed,  the 
dty  has  brou^t  Itself  within  the  conditions  of 
the  amendments  of  1914  to  sections  0  and  S  of 

article  11  of  the  Constitution.  Thereupon,  ac- 
cording to  the  terms  of  those  sections  of  the 
Constitution,  its  powers  over  munidpal  affairs 
became  all-embracing,  restricted  and  limited  by 
the  charter  'only,'  and  free  from  any  Interfere 
ence  by  the  state  through  general  laws,  includ- 
ing laws  giving  the  Railroad  Commission  pow- 
ers over  pnbUe  utilities.  The  result  is  that 
the  dty  has  become  Independent  of  general  laws 
upon  munidpal  affairs.  Upon  sudi  affairs  a 
general  law  ia  of  no  force  with  respect  to  Los 
Angeles.  If  its  charter  gives  it  powers  con- 
cerning them,  it  has  those  powers;  if  its  char- 
ter is  silent  as  to  any  sudi  power,  no  general 
law  can  confer  iL  Whether  such  powers  here- 
tofore  conferred  upon  it  by  general  law,  If  any 
there  be,  are  now  abrogated  or  suspended.  Is  a 
question  we  need  not  dedde^" 

Ffdlowlng  the  dedaion  In  the  Olvlc  Center 
Oaae^  the  dty  ot  Los  Angelca  on  January  10^ 


1019,  amended  nbdlTlslon  SL  oC  aectloD  2 
of  artlde  1  itf  flte  charter  ao  u  to  proTide: 

"(51)  Td  make  and  enforce  all  laws  and  reg- 
olstiws  in  reiveet  to  munidpal  affairs,  subject 
tmly  to  the  reetrictions  and  limitations  provid- 
ed in  this  charter;  provided^  Junvwtr,  Ikat 
nothing  Aarejn  tkatt  oonttrued  to  prevent 
or  rettrtct  th«  dty  from  eaeroiting  or  oon»»nt- 
inff  to,  and  fJke  city  i$  hereby  authorized  to  ex- 
ercise, any  and  all  righta,  powera  and  priviJeffe$ 
heretofore  or  hereafter  granted  or  preteribei  br 
psMTsf  iawt  of  the  etste.**  (ftaSia  onva.) 

[1]  This  diartCT  provision  was  In  tttect  at 
the  time  tbe  dty  Initiated  tbe  bond  proceed- 
ings In  qoestion,  and  respondents  contend: 

"That  the  plain  intent  of  the  provision  is 
to  the  effect  that,  If  the  dty  is  independent  of  i 
general  laws  upon  munidpal  afhirs,  save  only  | 
as  it  may  be  restrictsd  or  limited  by  its  own 
diarter.  It  has  the  power  to  exeFOMe  any  right,  i 
power,  or  privilege  heretofore  or  hereafter  grant-  ' 
ed  or  pretoribed  by  general  TtAw,  and  nothing 
in  the  charter  shall  be  construed  to  prevent  or 
reatrict  the  dty  from  eMrowinfr  or  otmeenimf  ' 
to  such  ri^t,  power,  or  privilege.** 

This  contention  is,  In  onr  <9lntoD,  sotud,  ' 
and  it  must  be  hdd  that  under  subdivision 
51  of  section  2  of  artlde  1  of  its  charter,  as 
amended  in  1019,  the  dty  of  Los  Angeles 
was  empowered  to  Issue  bonds  under  tbe 
provisions  of  the  Municipal  Bond  Act  of  1901. 

[2]  2.  In  urging  that  an  affirmative  vote 
of  two-thirds  pf  all  the  electors  voting  at  the 
consolidated  election  was  required  to  author- 
ize such  bonds,  the  position  of  the  appd- 
lants  Is  thus  stated  in  tbe  opening  bxi^: 

"We  will  assume  in  this  part  of  onr  arxn- 
ment  tiiat  the  dty  had  the  power  under  its  char- 
ter to  utilize  tbe  Munidpal  Bond  Act.  63,511 
electors  voted  at  the  consolidated  dection  on 
May  6,  1919:  51,974  eledors  voted  on  the 
bond  proposition,  87,013  of  whom  voted  in  fa- 
vor ot  the  brads  and  14,061  of  whom  voted 
ag^st  the  b<mds.  It  is  at  once  SKMrent  that 
the  affirmative  vote  In  favor  of  flie  bonds  was 
more  than  two-thirds  of  all  the  votes  cast  on 
tbe  proposition,  but  was  less  than  two-thirds 
of  sU  the  votes  cast  at  the  consolidated  dec- 
tion. It  Is  the  ctmtention  of  the  plaintiff  tliat,  in 
order  for  tbe  bonds  to  be  authorized,  two-thirds 
of  all  the  voters  voting  at  the  consoUdated  elec- 
tion must  have  voted  In  favor  of  the  proposition. 
Under  the  facts  In  tbla  ease,  there  can  be  no 
question  hut  that  cna  deetioa,  and  only  one, 
was  held  in  Los  Angdes  on  May  6, 1919;  ^lis 
being  the  fact,  onr  podtion  in  regard  to  the 
number  of  affirmstlTe  votes  required  Is  abun- 
dantly sustained  by  the  authorides." 

With  this  contention  we  cannot  agree. 
Section  18  ot  article  11  of  the  Oonstltntlon 
provides: 

"No  •  •  •  dty  *  *  *  Shan  Incur  any 

indebtedness  or  liability  in  any  manner  or  for 
any  purpose  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,  without 
the  assent  of  two-thirds  of  the  qualified  electors 
thereof  •  *  *  at  an  Section  *  *  *  hiM 
for  thai  pttrpote.  •  •  •»»  (Italiea  onn.) 
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Sectton  2  of  tlw  Bond  Act  of  1001  (Deer- 
Inff,  Geooral  Lawi  1915.  [k  1161)  provides 
that  die  dty  oooncU  may,  after  ad(q>tlnff  a 
resolution  of  necessi^,  "oider  the  sntHiilsBlon 
of  tbe  proposltim  ct  Incimiiig  a  bonded  debt 
for  tbe  purpose  set  forth  In  said  rescdtitlon, 
to  tbe  qoallfled  voters  of  said  dty,  •  •  * 
at  an  election  held  for  that  purpoee."  Seo- 
tioD  3  of  the  same  act  provides: 

"It  shall  require  the  votes  of  tro-thirds  of 
all  the  voters  voting  at  mch  Section  to  author- 
ise the  isauance  of  the  bonds.  *  •  *  '*  (Italics 
oats.) 

It  la  dear  from  tbe  foregtdng  provlstons 
that  a  bond  proposition  can  only  be  submitted 
to  the  qualified  electors  at  an  election  "held 
for  that  purpote,"  that  Is  to  say,  swdi  aues- 
tlona  can  <ni^  be  cnbmitted  at  a  spedal  elec- 
tion. A«  has  already  been  Indicated,  a  qpe- 
dal  electloai  waa  called  In  this  Instance.  And 
we  hare  also  pointed  oat  that  the  opecial 
election  waa  consolidated  with  the  primary 
election  which  waa  held  'on  May  6,  1019. 
Sodi  consolidatltHi  Is  anthorlaed  by  section 
12%  of  the  Bimd  Act,  as  amoided  In  1916 
(Deeilnff,  General  Laws  1916,  p.  1166).  This 
sectlMi  merdy  provides  a  means  of  saving 
the  expense  of  facddlnff  a  separate  election 
by  permitting  a  b<md  election  to  be  held  at 
the  same  time  and  place  as  any  other  elec- 
tion antboiized  by  law  at  whldL  the  same 
qualified  electors  are  entitled  to  vote.  It 
spedfically  requires  that  all  the  provlsdons  of 
the  act  relating  to  the  procedure  for  the  call- 
ing and  holding  of  the  bond  election  mnst  be 
complied  with,  except  that  the  ordinance  call- 
ing the  bond  ctectlcm  may  inroTlde  that  tbe 
elecUou  predncts,  p(dllng  places,  and  officers 
of  dectlon  shall  be  the  same  aa  those  set 
fbrth  in  the  ordinance  calling  the  other  elec- 
tion by  reference  to  mcb  wdlnance  without 
setting  .th«n  fbrth  in  the  tndlnance  calling 
tbe  bond  election,  nils,  we  think,  dearly 
Bbows  an  Intention  on  the  part  of  the  Legis- 
lature to  preaem  the  status  of  ttie  bond  deo* 
tlon  as  a  ^E>edal  election  held  for  that  jmr- 
pose,  and  is  not  anch  a  ccHUwUdatlon  as  to  re- 
sult in  a  complete  Joining  togpether  or  uniting 
of  the  two  eTectlOEui  to  sndi  an  extent  Uiat 
a  voter  voting  at  the  other  election  and  not 
at  the  bond  election  can  be  said  to  have  ex- 
pressed an  (^Tlnion  on  the  bond  pn^iosltlon 
and  by  his  silence  have  voted  against  it 
Only  by  viewing  tbe  question  in  this  light 
can  section  12%  be  recondled  with  the  re- 
Quiremmts  of  the  preceding  sections  and  the 
Constltntion  that  bond  proposlti<»is  must  be 
submitted  at  an  dectlon  "Tteld  for  that  pur- 
pose^ and  that  It  shall  require  the  votes  of 
two-thirds  of  the  voters  voting  *'at  tvoh  eleo- 
tion"  to  authorize  the  Issuance  of  the  bonds. 
A  qualified  elector  does  not  l>ecome  a  voter 
untlt  he  has  cast  a  vote,  and  If  he  does  not 
vote  on  the  bond  issue  be  is  not  a  voter  vot- 
ing at  the  election  held  for  that  purpose. 
Every  qualified  doctor  who  presented  hlm- 
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sdf  at  tbe  pfdla  on  Bfay  9, 1919,  waa  given  a 
ballot  with  the  bond  pn^osition  printed 
(hereon,  the  same  as  he  would  have  reosLved 
If  the  bond  election  liad  beei  held  on  any  oth- 
er day.  The  vaxre  fact  that  on  the  same 
ballot  appeared  the  names  of  the  candidates 
for  office  in  no  way  could  infiuence  or  affect 
the  will  or  wish  of  the  elector  in  expressing 
his  (^lulm  on  the  bond  Issue.  He  could  vote 
"yes"  or  be  could  vote  "not"  or  be  could  re- 
main sllait  and  ezin^ss  no  dioice  one  way  or 
the  other,  aa  in  fact  11,687  dectors  did  on 
this  occasion.  We  know  of  no  prlndple  of  , 
law  which  holds  that  those  who  express  no 
choice  can  be  said  to  have  voted  "no,"  Yet 
It  would  be  necessary  to  adopt  this  prindple 
If  we  are  to  give  effect  to  the  contention  of 
the  appellants  In  ttils  behalf  and  bdd  that 
the  two-thirds  majority  required  to  carry 
the  bond  Issne  In  the  present  case  means 
two-thirds  of  all  the  electors  who  voted 
at  the  primary  election  which  was  consol- 
idated with  the  bond  election. 

A  situation  very  similar  to  the  one  pre- 
sented In  the  instant  case  was  before  this 
court  in  the  case  of  Howland  v.  Board  ot 
Supervisors,  109  CfaL  162,  41  Pac.  864.  In 
that  case  the  proposition  of  authorizing  the 
Issuance  of  bonds  for  a  county  hosidtal,  poor- 
house,  and  farm  was  printed  on  the  ballot 
used  at  the  general  state  election  held  on 
November  S,  IS^  The  proposition  was  sub- 
mitted under  the  provisions  of  section  37 
of  the  act  of  1891  (Stats.  1801,  p.  810),  which 
provides  that  the  question  of  the  issuance  of 
bonds  shall  be  submitted  to  the  qualified  elec- 
tors of  the  county  "at  the  next  general  elec- 
tion, or  at  a  special  election  to  be  called 
by  the  board  for  that  purpose.  •  •  •  If 
two-thirds  of  the  electors  of  the  county  vot- 
ing at  such  election  shall  vote  in  favor  of 
Issuing  the  bonds,  and  not  otherwise,  tbe 
board  may  proceed  to  issue  the  amount  of 
bonds  spedfied."  The  court  Qiere  said: 

"1.  It  is  insisted  that  two-thirds  of  the  quali- 
fied electors  of  the  county  of  San  Joaquin  vot- 
ing at  the  general  election  November  8,  1802,  did 
not  vote  in  favor  of  the  issuance  of  these  bonds, 
and  for  that  reason  the  proposition  to  lasne 
waa  defeated.  Hie  retoms  of  the  general  ekfr 
tion  show  that  6^600  votes  were  cast  thereat ; 
that  3,880  electors  voted  In  favor  of  the  issu- 
ance of  bonds,  and  1,006  voted  against  their 
issuance;  and  it  thus  clearly  appears  that,  if 
two-tbir^  of  all  the  votes  cast  were  necessary 
to  legally  Justify  the  board  of  supervisors  in 
the  issuance  of  the  bonds,  then  the  proposition 
waa  defeated.  But  does  the  law  so  dedare? 
The  foundation  of  the  entire  proceeding  may  be 
foond  In  ardde  11, 1 18,  of  the  Constitution  of 
this  state,  which  provides: 

"*No  county  •  •  *  ahall  incur  any  In- 
debtedness or  liability  in  any  manner,  or  for 
any  purpose,  exceeding  in  any  year  the  income 
and  revenue  provided  for  it  for  such  year,  with- 
out the  assent  of  two-thirds  of  tbe  qualifieid  dec- 
tors  thereof  voting  at  an  dectlon  to  be  held 
for  that  purpose.* 
"If  there  had  bean  no  general  election  held 
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at  tlie  same  time  Utia  bond  deetioii  was  lieUI* 
there  woulcl  be  no  qneatloii  but  Uiat  two-thlrda 
of  the  qaalified  elector*  of  the  comity  TotiiiE  aa- 
sented  thereto,  and  the  fact  that  the  coanty, 
b?  ita  board  ot  superTisbra,  embraced  the  priv- 
ilege extended  to  it  by  the  Legislature,  by  the 
act  of  1801,  and  held  the  election  upon  the  day 
and  at  the  same  place  as  the  general  election,  we 
think  wholly  Immaterial.  The  Constitution  pro- 
vides that  the  Toting  npcoi  tii«  propoeltloo  mnat 
be  done  at  an  election  bdd  /or  that  purpoge, 
and*  if  tben  was  not  aa  deetian  hdd  npim  thia 
day  for  tbe  pnrpoM  of  aUowlnf  die  qoallfled 
electors  <^  San  Joaquin  oonntj  an  opportunity 
to  express  their  oirfnions  up«i  tills  {^poBttton. 
then  it  would  be  impossible  to  sulnnit  the 
question  to  the  electors  at  a  general  election. 
Thia  cannot  be  true,  and  It  is  quite  evident  that 
there  was  an  electton  held  for  the  purpose  of 
sutMnitting  the  proposition  to  the  qnaUfled  elec- 
tors of  San  Joaqnin  county.  At  that  eleetion 
8,880  votes  ware  east  in  bvor  of  the  Issuance 
of  the  bonds,  and  1,006  votes  against  auch  is- 
suance. It  fbllowa  that  tw»-thirda  of  the  quali- 
fied electors  of  the  county  voting  at  an  election 
held  for  the  purpose  assented  to  the  incurring  i 
of  the  indebtedness  and  the  issuance  of  the 
bonda,  and  that  the  consdtntlonal  pvovirion  in 
this  regard  is  satisfied. 

"If  additional  argument  were  neceasary  to 
sustain  a  construction  already  quite  plain.  It 
may  be  suggested  that  the  election  held  upon 
thia  day,  as  far  as  tbe  bond  question  is  con- 
cerned, was  a  spe<dsl  election.  The  election 
was  celled  by  prodamation  of  the  board  of  an- 
iwrvisors  of  San  Joaquin  county,  for  a  single, 
definite  purpose,  and  ex  necessitate,  was  a  spe> 
dal  election,  and  tbe  votes  cast  for  and  agalnat 
the  issuance  of  bonda  were  all  the  votes  cast 
at  that  election.  Aa  already  auggeated,  the  fact 
that  the  Iiegfalators  granted  the  oonaty  the  right 
to  use  the  machinery  of  the  state  in  eonduet^ 
the  election,  if  it  so  desired,  and  that  It  em- 
braced the  right  granted,  in  no  way  changes  the 
legsl  aspect  of  the  case.  ^Diere  is  no  author- 
ity dted,  and  we  know  of  none^  opposed  to 
this  oonduslon.*' 

This,  we  think,  is  a  correct  statement  of 
the  law  on  the  point  here  presented.  So  ta.r 
as  we  are  able  to  determine,  the  exact  ques- 
tion has  not  been  presented  in  this  jorifldlc- 
tlon  since  the  decision  in  the  How  land  Case. 
The  Supreme  Court  of  Oregon,  however,  In 
Wilson  V.  Wasco  County,  83  Or.  147,  IfB  Pac. 
31T,  entered  Into  an  exliaustlve  dlscnsslon 
of  the  subject  In  constralug  a  statute  which 
required  a  "majority  of  tbe  voters  voting 
at  such  election"  to  authorize  the  issuance 
of  bonds,  in  a  case  where  a  bond  pn^sitlon 
was  submitted  at  a  general  election.  l%e 
court  quoted  with  approval  from  the  How- 
land  Oase  and  followed  with  a  quotation 
from  Fox  v.  Cnty  of  Seattle,  43  Wash.  74, 
86  Pac.  379,  117  Am.  St.  Rep.  1037,  wherein 
the  court,  discassing  the  same  question,  aald: 

"It  wUl  be  observed  tliat  the  Constitution  re- 
quires propositions  of  this  Idnd  to  be  submitted 
to  a  vote  at  an  election  to  be  held  for  that 
purpose.  This  Is,  in  effect,  providing  a  special 
election  for  the  submission  of  questions  of  this 
kind,  and  it  all  1]ie  requirements  ot  a  special 


eltctioii  are  mat  *  *  *  by  iSvl&ff  proper  do- 
tles.  etc,  the  fact  ^at  for  the  sake  of  eoonony 
tbe  election  was  hdd  ob  tha  same  day  that  a 
general  dty  electlMi  wo  hd^  and  that  tlie 
same  ballots  were  used,  does  not  make  it  a 
general  election,  or  take  it  out  of  the  provision 
of  tbe  Constitution  above  quoted,  vis.,  that  such 
proposition  must  be  submitted  at  an  Action  to 
be  held  for  that  purpose,  but  that  the  election 
on  the  spedal  proiwdtion  being  so  hdd  is  mere- 
ly an  incident  mat  aifectiiig  in  any  manner  its 
distinet  purpose  w  diaroeter." 

8m^  Klao,  BtraSn  t.  Toong,  2S  Wash.  978» 
06  FacL  64;  State  t.  Blaladdl.  18  N.  D.  31,  < 
110  N.  W.  300;  UontBonmy  County,  eta.  v. 
Trimble^  104  Ky.  629,  4T  S.  W.  773,  42  L.  i 
B.  A.  788;  State  t.  State  Board  of  Ganrass- 
ers  (N.  D.)  172  N.  W.  8a 

The  principal  cases  cited  and  rdled  on  by 
me  axqpdlonts  are:  Ctty  ot  Santa.  Bosa  ' 
Bower,  142  CaL  200^       Pac  829;  Law  v. 
caty  and  Comity  ot  San  Ftandsooi,  144  CaL 
384,  77  Pac.  1014;  and  City  ot  hoag  Itoich 

7.  B<^ton,  17  Gal.  App.  280,  119  Pac.  677. 
Tbsae  casea  are  eastiy  dtattngalBliabte  tnm 
the  cases  above  dted  and  have  no  applica- 
tion to  ttie  coae  at  bar. 

In  Santa  Booa  t.  Bower,  supra,  tbe  ques- 
tion anwe  ont  of  tbe  tact  fliat  at  a  general 
municipal  dectlon  In  the  city  ot  Santa 
Rosa  there  was  submitted  a  new  dty  cbarfer 
for  adc^tion  under  the  provleicau  of  section 

8,  art  U,  ot  the  Ccmstitution,  which  read: 

"It  [the  charter]  shall  be  snbmitted  to  the 
qualified  electors  of  said  city  at  a  general  or  a 
tpecidl  eleofvon,  and  if  a  majority  of  such  quali- 
fied dectors  ooHnjr  tikerest  diaU  ratify  tlw 
same,  It  diaU  tiiereatter  be  submitted  to  tiie 
Legialatnre  for  its  approval  m  refeetioB  as  a 
wh<de^  without  power  ot  iJtowdon  or  ankcod- 
ment"    (Italics  ours.) 

The  court  hdd  that  the  ivoposltlon  having 
been  submitted  at  a  general  dectton,  a  major- 
Ity  of  all  the  votes  cast  at  tbe  dection  for  all 
purposes  was  necessary  to  ratify  the  charter. 
It  Is  Interesting  to  note  that  In  1902  the 
above  provision  d  the  0(Histitnti<ni  was 
omoided  by  substituting  the  word  "Uuantm" 
for  "thereat"  In  the  couiae  of  the  dedrioD 
In  that  case  it  was  said: 

"Hie  case  is  dearly  dlstlnguishaUe  tmm  that 
of  Boiriand  v.  Superviaors,  109  Cal.  162  [fi 
Pac.  804],  where  the  eonstltulional  provislaa 
relative  to  the  incurring  by  a  county  of  an 
indebtedneaa  in  excess  of  the  income  and  revenue 
of  the  year,  provided  that  such  indebtedness 
could  not  be  incurred  'without  tbe  consent  of 
two  thirds  of  the  qualified  electors  thereof  vot- 
ing at  au  election  to  &«  held  for  thnt  purpoge.' 
The  mere  fact  that  such  question  wss  In  that 
case  submitted  at  a  genml  dectl<m  did  not 
make  the  election  aa  to  socfa  question  any  leas 
a  spedal  election,  'held  for  tiiat  purpose,'  than 
if  the  proposition  had  been  submitted  by  Itadf 
at  another  time,  and  the  assent  of  two-thirds  of 
the  qualified  electors  voting  on  the  proposMom 
of  the  indebtedness  woe  held  tuffident,  »  •  • 

"In  the  case  at  bar  the  language  of  the  can- 
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■titntional  prorUon  does  not  call  for  an  dee* 
tlon  for  the  pnrpoM*  of  detenaining  the  ques- 
tion,  but  exiWMSly  allowB  tbm  qocation  to  ba 
nibmittxd  *at  a  gebaral  or  apedal  eleetion,'  and 
in  tenns  requires  that,  whether  aubmltted  at  a 
general  or  special  election,  it  must  receive  the 
assent  of  a  niajori^  of  the  qualified  electors 
voting  at  the  election." 

The  case  of  Long  Beach  v.  Boynton,  supra, 
InTolved  proceedings  taken  under  the  Bond 
Act  of  1901,  before  the  adoption  of  section 
12%  and  at  a  time  when  bond  propositions 
could  be  submitted  at  a  special  election  only 
at  which  bond  questions  alone  could  be  sub- 
mitted, and  provided  that  propositions  for 
incurring  Indebtedness  for  more  than  one  ob- 
ject or  purpose  might  be  submitted  at  the 
same  election.  It  was  there  held  that  it 
mado  no  dlfTcrence  how  many  separate  prop- 
ositions were  submitted  at  each  election,  but 
it  would  be  necessary  for  each  to  get  two- 
thirds  of  all  the  Totea  cast  at  the  election 
In  order  to  carry. 

In  the  case  of  Law  v.  San  Francisco,  supra, 
a  8itnatl(Hi  very  similar  to  that  In  the  Boyn- 
ton  Case  was  presented.  There  a  special 
election  was  called  tor  the  purpose  of  voting 
on  ten  separate  bond  propoedtioos  under  the 
pro  vial  cos  of  the  San  Francisco  charter  (sec- 
tion 4,  art  HQ,  whldi  provided  that  the 
board  of  supervisors  ataall  submit  the  ques- 
tions at  a  special  electloQ  called  for  the  pur- 
pose, and  "at  least  tWo-thirds  of  the  electors 
voting  at  such  ^>eclal  election  shall  be  nec- 
essary to  secure  the  acautsltion  of  such  pub- 
lic utility  or  utilities,  and  to  warrant  the  Is- 
suance of  municipal  bonds  therefor."  It  was 
held  there^  as  in  the  Boynton  Case,  that  the 
law  Teqidred  that  two-thirds  of  all  the  votes 
cast  at  the  election  shall  be  In  favor  of  any 
single  iffoposltion  before  it  can  bft  said  to 
have  carried. 

The  proceedings  in  the  present  case  wn« 
had  under  a  dUterent  law,  one  ^rtddi,  as  we 
have  seen,  reqrdres  a  qwclal  election  to  be 
li^  for  Ow  ptupoee  of  voting  btrnds.  which 
requires  an  affirmative  vote  of  two-thirds  of 
all  the  voters  voting  at  socb  dectlon  to  au- 
thorize  the  Issuance  of  ttw  bonds,  and  which 
anOuffizes  rndti  apedal  dectlon  to  be  hdd  at 
tibe  same  time  and  place  wltli  any  other  elec- 
tion where  the  same  quallfled  electors  are  en- 
titled to  vote.  '  Both  npon  prindple  and  up- 
on  tile  authority  of  tiie  Howland  Case  and 
the  dedstons  whidi  follow  the  rule  tbere  laid 
down,  it  must  be  held  that  there  was  a  spe- 
cial electi(ni  bdd  on  Bfay  6.  for  the 
purpose  of  voting  on  the  proposition  of  a 
bonded  indebtedness  in  the  dty  of  Los  An- 
geles, and  that  the  bonds  in  auestlon  did  re- 
cdve  the  necessary  two-tblrds  vote. 

In  view  of  ttie  condnsion  we  have  readied, 
It  will  not  be  necessary  to  consider  the  con- 
tention of  the  Intervener  that — 

"In  order  to  incur  the  proposed  indebtedness 
it  is  necessary  that  the  bonds  recdve  the  ap- 
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proval  of  twft'thlrda  of  tiie  qoaUM  dectors 
of  the  dty." 

The  Judgment  la  affirmed. 

We  concur:  ANGELLOin,  a  J. ;  SHAW, 
J;  WILBDB,  J.;  LBNNON,  J.;  KBBRIO- 
AN,  Judge  pgo  tern. 

OLNEY,  J.  I  concur.  I  would  say,  bow- 
ever,  that  I  do  not  agree  with  the  assump- 
tion of  the  main  opinion  based  on  Isolated 
language  from  the  opinion  in  Olvic  Center 
Ass'n  V.  Railroad  Oonuulsslon,  175  Cal.  441, 
166  Pac  SKL,  that  a  general  law  in  regard  to 
munldpal  affidrs  is  not  operative  in  Los  An- 
gdea  or  any  other  similarly  chartered  dty 
unless  iddced  up  Iqr  the  dty  Charter  and  af- 
flrmativdr  made  a  part  of  tlie  munidpal  law 
of  the  dty.  Sndi  la  not,  In  my  Judgmmt,  the 
effect  (tf  secHon  6  of  artlde  11  of  our  Con- 
stttntira,  as  amended  In  1914. 

TbB  section  as  it  originally  read  provided 
fliat  all  munidpal  dfarten  should  be  subject 
to  and  c<mtndled  by  general  laws.  Under 
this  reading  it  was  hdd  that,  in  case  of  any 
conflict  between  the  provisions  ot  a  dty  char' 
ter  and  a  gmeral  law,  ttie  latter  alioidd  i^ 
valL  To  obviate  this,  the  section  was  amend- 
ed in  1806  so  as  to  provide  that  dty  diarters 
shonld  be  subject  to  and  cmtrolled  by  gen- 
eral laws  SKcept  in  munidpal  affairs.  The 
reenit  was  that  thweafter.  In  case  ot  conflict 
between  charter  provisions  and  a  general  law, 
the  former  prevailed. 

The  amffiidmcnt,  however,  affected  only 
cases  of  omflict  between  diarten  and  gen- 
eral lawa.  It  did  not  affect  or  diange  tiie 
rule  in  cases  of  conflict  betweoi  general  laws 
and  munidpal  ordinances  or  other  attonpted 
'ezerdse  of  municipal  power  upoi  mattos  as 
to  wbldi  the  d^  diarter  was  silent  In  case 
ct  sndL  a  conflict  the  gmetal  law  stni  pre- 
vailed, since  there  was  no  conflict  between  It 
and  fbe  dtarter.  Fragley  t.  Phdan,  128  Cal. 

68  Pac.  928;  Otonaa  t.  San  Diego.  169 
Oal.  434, 114  Pac.  673. 

To  obviate  this  condition,  the  constitution- 
al sectltHi  was  again  amended  In  1914  to 
read  as  at  present.  It  provides  that  dtles 
by  their  charters  may  be  authorized  "to  make 
and  enforce  all  laws  and  regulations  in  re- 
«pect  to  munidpal  aeTalrs,  subject  only  to  the 
restrictions  and  limitatitms  provided  In  their 
several  charters."  The  Intent  and  ^ect  of 
this  amendment  is  very  dearly  to  make  mu- 
nicipal ordinances  and  exerdses  of  power 
as  to  munidpal  afTalrs  prevail  over  general 
laws  In  case  of  conflict  between  them.  But 
there  is  nothing  in  its  language  and  nothing 
in  its  lilstory  which  requires  or  Justifies  the 
assumption  that  It  destroys  the  op^atlon  of 
general  laws  within  chartered  dtles  vrhere 
there  is  no  conflict  between  them  and  the 
municipal  laws  or  regulations  of  the  city, 
even  though  the  subject  dealt  with  be  a  "mu- 
nidpal affair."        tin  constitutional  provl- 
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skm  BM  It  now  reftda  cthart»ed  cities  may  be 
wholly  Independent  as  to  what  laW  or  rega- 
lBtt(»)8  they  may  wish  to  adopt  In  municipal 
affairs ;  but,  unless  they  adopt  laws  or  rejfu- 
lattons  which  are  in  conflict  with  general 
laws  tm  the  same  subject,  the  latter  dionld 
still  operate  both  within  and  without  the 
cities  virtue  of  the  fact  that  they  are 
general  laws  of  the  state  of  whi(A  the  cities 
are  stili  a  part. 


LIND3A.Y-STRATHM0KE!  IKR.  DIST.  T. 
SUPERIOR  COURT  OP  TULARE 
COUNTY  et  al.    (Sac.  2S83.) 

(Supreme  Court  of  California.   Feb.  a(k,  ISfiO; 
Rehearing  Denied  llarch  18,  1000.) 

1.  JuDOBs  <^»51(4)  —  Iff  DiraBiannra  d»- 

QUAUnOATIOH  ALZXOATIOin  OF  OOHPLUIIT 
HELD  NOT  9UBPX,UBAQB. 

In  determininf  whether  a  Jndse  la  disQuali* 
^ed  b^  bis  ownership  of  a  city  lot  within  the 
delta  of  a  river  to  bear  m  suit  to  restrain  an 
irrigation  district  .from  pumping  water  from 
the  underground  flow  of  such  river,  allega* 
tioDS  of  tbe  complaint  that  the  water  of  the 
river  penetrates  the  soil  of  the  entire  delta, 
indoding  lands  not  belonging  to  plaintiffs,  and 
moistens  and  makes  prodnetiTe  the  tdH  of 
such  lands  of  other  parties,  and  that  maek  lands 
require  the  continuaDce  of  such  underflow, 
cannot  be  disregarded  as  surpluaage,  where  the 
suit  Is  brought  on  behalf  of  all  parties  similar- 
ly situated,  as  such  allegations  were  proper  to 
show  tbe  interest  of  the  persons  for  whose 
benefit  the  suit  was  brought 

2.  JdDOBB  «»51(3)  —  DiSQUALinCATION  BT 
SEASON  OF  INTBBEST  HAT  BE  SHOWN  BT  BE- 
FENDANT  THOUGH  IT  DOES  NOT  APPEAS  OK 
THE  FACE  or  THE  COMPLAINT. 

In  a  suit  to  enjoin  an 'irrigation  district, 
from  pumping  water  from  the  underground 
flow  of  a  river,  defendant,  for  the  purpose  of 
showing  the  Judge's  disqualification,  could  al- 
lege the  facts  as  to  the  msnner  in  whidt  the 
^midng  would  affeot  a  lot  owned  hr 
fudge,  though  they  were  not  shown  on  tbe  face 
of  tbe  complaint 

i.  JuDoiB  That  judoe  ooks  hot  va 

WATBB  UNOsBnowiiro  HIS  uh  dou  hot 

AFfXCt  niSQUAUnOATZON  XX  suit  TO  XH- 
nUS  nTMFXETO. 

That  a  Judge  owning  a  city  lot  within  the 

dt  Ita  of  a  river  did  not  use,  or  Intend  to  use, 
th«  underground  flow  of  the  river  did  not  pre- 
vent bis  dixqualification  in  a  suit  to  enjoiu  an 
irrigation  district  from  pumping  water  from 
such  Qnderfiow,  where  tbe  theory  on  which  the 
suit  was  brought  on  behalf  of  all  owners  with- 
in tbe  delta  waa  that  they  had  a  right  to  use 
the  underflow  at  any  time,  though  they  had  not 
previously  done  so,  and  whether  sudi  theory 
was  erroneous  was  immaterial. 

4.  JUDOES  «=»42— DiBQUAUnCATION  BZTENnS 
TO  XNTBBBBT  HT  qUBSTION  OT  UW  A71B0T- 
INO  XNTEBBSI  IN  PBOPEBTT. 

The  disqualification  of  a  Judge  to  act  in  an 
action  in  which  he  Is  Interested,  under  Code 


Civ.  Proe.  I  170,  OKtends  te  an  Interest  In  a 
quesUoB  of  law,  as  well  as  to  an  interest  in  a 
question  of  fsct  U  it  affects  or  deteraaines  his 
Interest  hi  the  property  Inndved. 

6.  JunoHEnr  ^668(2)— Pasties  «=»10— Pes- 

BOirS  ■TMTT.A^TT  snUATXD  ABB  QUASX  FAB- 
TtES  AKD  KAT  CnSBVKKB. 

Where  a  suit  is  brought  on  behalf  of  all 
persons  similarly  situated,  such  peraous  are 
quaal  parties,  and  may  Intervene  and  make 
themselves  actual  parties  when  necessary  for 
tbe  protection  of  their  interest,  anl  they  are 
bound  by  the  decree. 

6.  Judges  «=s»42  — Hat  be  DiBQUALimn  m 

SCriT  rOB  ZMJUNCnOR  TBOUOH  XNJXTBT  IB  TOO 
ai.IGBT  TO  A1TTH0BIZB  JUDGE  TO  SUB. 

That  tbe  faijury  to  a  dty  lot  owned  by  a 
judge  within  the  delta  of  a  river  from  the  di- 
version of  water  from  the  underground  flow 
of  the  river  would  be  so  slight  that  be  would 
not  be  allowed  to  sue  for  an  injunction,  or  In- 
tervene in  such  an  action,  does  not  prevent  his 
disqualification  to  sit  in  a  anlt  for  an  Injune* 
tion  brought  by  other  landowners. 

7.  fojvBOnoir  <— >48— Mat  bx  caahtbd  to 

PREVENT  ACT  WHICH  WHX  BIPEN  INTO  EA8E- 
HKRT  THOUGH  DAHAGE  IB  INAFFBECUSLX. 
An  Injunction  will  lie  to  prevent  a  wron^ 
ful  act,  if  tbe  continuance  of  audi  acts  will  in 
time  ripen  into  an  easement  in  favor  of  de- 
fendant which  will  operate  to  deprive  plain- 
tiff of  tbe  use  of  bis  property,  or  some  part 
thereof,  or  where  it  takes  from  him  the  sub- 
stance of  his  estate,  though  the  immediate  dam- 
age inflicted  Is  inappreciable. 

8.  Judges  ^s>42— Ihjubt  to  citt  ixn  fboh 

DIVEESION  OF  UNDEBQBOUHD  VXiOW  HELD 
NOT  BO  inAPPEECIABU  AS  TO  PKEVXWT  DIS- 
QUALIFICATION. 

The  injury  to  a  dty  lot  owned  by  a  judge 
within  the  delta  of  a  river  from  the  threaten- 
ed diversion  of  at  least  one-tenth  of  the  under- 
gronnd  flew  of  such  river,  which  penetrates 
the  soil  of  the  entire  delta,  is  not  so  Inappre* 
dable  as  to  prevent  disqualification  to  bear  a 
suit  to  enjoin  such  diversion,  even  though  the 
lot  is  so  near  tbe  buainess  section  of  a  dty  that 
it  is  likely  to  be  soon  devoted  to  business  uses. 

9.  JuDGBa  «B>B1(4)  —  BzTBirr  or  intbbbst  oi 

BSROT  UPON  BULXBOS  WIIX  ITOT  BB  XNQUIB- 

En  nno  xh  imnMimi* o  msQUAutsnjATioN. 
It  a  Jndfe  haa  an  Interest  in  the  subject- 
matter  of  tbe  action,  or  has  property  whidi 
may  be  dIrecUy  affected  by  tbe  result  of  the 
judgment  snd  bis  interest  Is  a  certain  defina- 
ble, pecuniary,  or  proprietary  interest,  or  re- 
lation which  will  be  directly  affected,  the  court 
will  not  consider  the  extent  of  his  interest 
nor  inquire  into  the  effect  it  would  have  upon 
his  rolings  in  determining  whether  he  is  di^ 
qualified. 

10.  Judges  «=»53— EffropPEi.  to  baibe  ques- 
tion OF  disqualification  bt  interest  caw- 

HOT  ABISE  PBIOB  TO  FINAL  JUDOUENT. 

Under  Code  Civ.  Proc.  S  170,  mibd.  1,  dis- 
qualifying a  Judge  to  sit  or  act  in  an  action  in 
which  he  Is  interested,  there  can  be  no  estop- 
pel to  raise  tbe  question  of  ^squallfipatlon 


9Wor  ether  oaata      same  toido  and  KBT-NUUBBR  In  all  KCT-Numbmd  Dli«ts  and  iBdexaa 
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the  acts  of  the  party,  at  least  prior  to  final 
judgnieot;  especially  io  view  of  subdSvisioii  2, 
authoriziiig  a  written  waiTer  ot  disqualification 
br  relationship. 

11.  Statdtxs  ^225%  —  Ba-riffApnoBiiT  is 

ADOFTIOir  OF  PHEOB  OOHSTKUCTKIH. 

Code  Civ.  Proc,  f  170,  bavins  been  several 
times  re>«iiacted  since  its  first  enactment,  it 
must  be  supposed  that  the  Legislature  intend- 
ed it  to  have  the  meaning  and  effect  given  it 
by  previous  dedsIonB  of  the  Supreme  Court. 

12.  Jvwaa  ^54  —  OoNomi  outnot  kakk 

PBOCKXDIHGS  TALIO  WHEBB  JITOGK  IS  IRTER- 
EBTXD. 

Where  a  judge  is  dlsqaalified  by  interest 
in  the  action,  consent  of  the  parties  cannot  im- 
part validity  to  the  proceedings. 

13.  JD]>exs  i8  'ii.  InaioATrow  dibtuot  nr- 

0I.17DBD  IN  8TATUTB  DISQUAUFZIHO  JUDOB 
or  OOnifTT  IN  OASEB  BT  OB  AQAIN8T  **FUB- 
LIO  AOENOT"  BEUTmo  TO  LAND. 

Under  Code  Civ.  Proc.  S  170,  «ubd.  5,  pro- 
viding that  in  actions  by  or  against  the  recla- 
mation board,  or  any  reclamation,  levee,  swamp 
land  or  drainage  district,  or  pnblte  agency  af- 
fecting or  relating  to  real  property,  the  judge 
of  the  superior  court  of  the  conu^  in  which 
the  real  property  is  sltaated  shall  be  disquali- 
fied, an  irrigation  district  is  included  within  the 
phrase  "public  agency." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Afeney.] 

Olney,  J.,  dissenting  in  part. 
In  Bank. 

Oiiginal  application  by  the  lindsay-Strath- 
more  Irrigation  District,  for  a  writ  of  pro- 
hibition, directed  to  the  Superior  Court  of 
Tnlare  County,  and  W.  B.  Wallace,  Judge 
of  such  court.   Writ  granted. 

SIoss,  Ac^ennan  &  Bradley,  of  San  Fran- 
cisco, Power  &  McFadzean,  of  Vlsalla,  W. 
G.  Irving,  of  Rlveislde,  and  U  L.  Dennett, 
of  Modesto,  for  petitioner. 

Larklns  tt  Bailey  and  Famswortb  ft  Mc- 
Glnre,  all  of  ^salia,  tor  respondoitB. 

SHAW.  J.  This  Is  a  proceeding  In  prohibi- 
tion begun  In  this  court' to  prevent  further 
proceedings  In  an  action  pending  before 
Jndge  Wallace  In  the  superior  court  of 
Tulare  county,  wherein  Tulare  Irrigation 
District  and  many  others,  corporations  and 
individuals,  are  plaintiffs  and  Ltndsay- 
Strathmore  Irrigation  District  Is  defendant 

The  ground  of  this  proceeding,  stated  gen< 
erally,  is  that  by  reason  of  the  ownership 
by  Judge  Wallace  of  a  certain  lot  of  land 
85  feet  by  123  feet  In  size,  situated  In  the 
city  of  VUalia,  the  action  is  <me  "in  which 
he  is  interested,"  and  consequently  one  in 
which,  under  the  provisions  of  section  170 
of  the  Code  of  Civil  Procedure,  he  is  for- 
biddra  to  sit  or  act  as  Judge. 

Sajd  actlrai  was  b^on  In  said  superior 
court  on  July  16^  1916,  and  it  has  proceeded 


to  Mai  beltorA  Judge  Wallace,  ^lo  has  signed 
and  filed  hla  dedslcm  In  writing,  stating  his 
flndlngB  of  fiict  and  oondusltnis  of  law  upon 
thelmnesinttaecase.  It  Is  alleged  that  he  baa 
been  the  owner  of  said  lot  for  more  than  SO 
years  last  past,  and  still  remains  such  owner ; 
that  It  Is  situated  over  subterranean  waters, 
which  add  substantial  ralne  to  the  said  lot, 
and  that  the  judgment  sought  by  the  plain- 
tiffs in  the  action  will  have  the  effect  of  pro- 
tecting bis  Interest  as  owner  of  said  lot  In 
the  waters  underlying  the'same.  The  defend- 
ant In  the  action  is  engaged  In  pumping  wa- 
ter from  land,  which  pumping  operations 
plaintiffs  se^  to  enjoin,  and  it  Is  claimed 
that  said  pumping  will  deplete  the  subter- 
ranean waters  under  said  lot  In  the  same 
manner  as  it  will  deplete  the  subterranean 
waters  under  the  plaintiffs'  land,  and  which 
the  plaintiffs  by  said  action  are  -attempting 
to  preserve  undlmlnisbed.  If  this  claim  is 
well  founded,  a  Judgment  enjoining  such 
pumping  operations  would  protect  the  rights 
in  said  subterranean  waters  pertaining  to 
said  lot  as  fully  as  It  would  protect  the  rights 
of  plaintlffB  In  the  action,  and  under  our 
decisions  its  claim  that  the  Judge  is  "Interest- 
ed" within  the  meaning  of  section  170  afore- 
said would  be  well  founded.  North  Bloom- 
field,  etc.,  Co.  V.  Keyser,  58  Cal.  316.  The 
question  whether  or  not  the  Judge  Is  so  in- 
terested in  that  action  must  be  determined 
by  a  consideration  of  the  allegations  of  the 
complaint  In  the  action.  It  wlU  be  necesr 
sary  to  set  forth  at  atme  length  the  facts 
alleged. 

The  Kaweah  river  has  Its  sources  in  the 
west  slope  of  tbe  Sierra  Nevada  Mountains 
In  the  Eastern  part  of  tbe  county  of  Tulare 
It  flows  down  the  mountain  slopes  and  reach- 
es tbe  plains  at  a  point  known  as  BIcKay 
Point,  where  It  divides  Into  several  chan- 
nels, KCtendli^  westeriy  from  SfcKay  Pt^t 
for  many  miles,  forming  a  fan  •shaped  com- 
paratlv^  level  area  containing  many  thoa- 
sands  of  acres,  wUldi  fttr  Ivevi^  we  designate 
aa  the  Kaweah  Dtita.  With  respect  to  this 
Kaweah  Delta,  the  complaint  contains  the 
f<^owIng  allegatim: 

"That  upon  said  tract  of  land  extending  from 
said  McKay  Point,  as  hereinbefore  alleged  the 
said  upper  Kaweah  river  diannel  has  from  time 
immemorial  deposited  and  distributed,  and  does 
now,  by  means  of  said  channels  and  subterra- 
nean flow,  deposit  and  distribute,  its  waters 
thereon,  in  consequence  of  which  vegetation 
has  sprang  up,  agricultural  products  have  been 
produced  in  large  quantities,  and  upon  which 
tract  are  located  the  cities  of  Visalia  and  Tu- 
lare, and  other  towns,  and  many  hundreds  of 
farms  upon  which  are  growing  fruit  trees,  tim- 
ber, alfalfa,  and  other  i^ricultnral  crops,  and 
upon  which  there  are  many  thousands  of  peo< 
pie,  and  large  numbers  of  Hve  stock;  that  all 
of  said  farms  and  lands  have  requtrnl,  and  do 
DOW  require,  the  whole  of  the  waters  of  said 


^ssFor  other  cases  see  Bams  topic  and  KBY-NUUBER  In  all  Key-Numbered  Digests  and  Indexes 

1S7  P.-67 


Digitized  by 


1068 


187  PACIFIC  KEPORTEB 


(Cal. 


Eaweah  river,  both  surface  and  sabterrsDcsn 
flow,  for  th^  irriffation  thereof,  and  for  molB- 
tening  and  keepinR  the  same  supplied  with  mois- 
ture from  the  underground  flow  thereof,  and 
for  watering  live  stock  thereon,  and  for  domee- 
Uc  and  other  beneficial  uses  of  the  persons  re- 
■idliig  thereon;  that  even  during  very  wet  or 
flood  seasons,  which  occur  bat  seldom,  all  of 
■aid  surface  and  undergroQiid  flow  is  needed 
and  required  for  aaSA  tract  of  land,  for  the  pur- 
pose! above  alleged." 

Also  tbe  following: 

'list  at  all  ttmea  during  fte  lrrigati<Mi  of 
lands  in  said  tract  or  during  times  of  growing 
crops  of  grasses  thereon,  or  in  the  use  thereof 
the  underground  flow  from  said  Kaweah  river 
is  necessary  to  furnish  a  foundation  for  the 
surface  waters  flowing  in  said  channels  and  to 
keep  op  the  supply  thereof,  and  io  hold  up  the 
mnderffrouni  water  toUe  imeath  the  turf  ace  of 
*aid  Iafur«,*in  order  to  make  the  same  produc- 
tive; that  onv  totiMrinff  of  $aid  »at«r  tabte  or 
underground  fhno  during  such  time  will  greatly 
diminish  the  productive  qualities  of  said  land 
9nd  also  diminish  tbe  amoont  of  surface  water 
carried;  daring  said  time,  In  asid  channela.** 
(Italics  onrs.) 

The  land  lying  on  the  northerly  and  south- 
erly sides  of  said  Kaweah  Delta  tract  is 
slightly  higher,  and  la  composed  of  more 
impervious  material  than  that  In  said  delta, 
Bo  that  the  surface  and  underground  flow 
of  said  Kaweah  Blver  is  confined  to  said  Ka- 
weah Delta  tract.  The  waters  of  said  river 
penetrate  into  and  completely  fill  tbe  lands 
of  said  Kaweah  Delta  tract  down  to  bedrock 
the  whole  width  of  said  tract.  In  some 
places  and  at  some  times  these  waters  ap- 
pear as  aarface  streams,  but  whether  high 
enough  to  form  sucli  streams  or  not,  they 
move  down  always  as  an  undeiground  supply 
slowly  southwesterly  toward  the  westerly 
portion  of  said  tract. 

ISie  several  plaintiffs  respectively  own 
Tarions  tracts  of  land  situated  in  said  delta 
and  divers  ditches  and  water  rights  pertain- 
ing to  their  lands,  and  rights  to  take  water 
from  the  said  streams,  and  they  use  tbe 
waters  of  the  branches  of  said  Kaweah  river 
as  aforesaid  to  irrigate  lands  within  said 
delta  and  for  domestic  use  thereon.  Some 
of  these  water  rights  are  rights  by  appropri- 
ation only,  and  others  are  rights  pertaining 
to  the  land  as  riparian  to  one  or  the  other 
of  said  streams,  Oertain  of  said  plaintifTs 
owning  land  riparian  to  some  one  of  the  said 
streams  have  for  many  years  past  main- 
tained upon  their  respective  tracts  of  land 
wella  and  pumping  plants  by  means  of  which 
each  of  them  has  at  all  times  pumped  and 
used  water  from  said  underground  supply 
aforesaid  for  Irrigation,  domestic,  and  other 
purposes.  The  lands  of  said  plalntlCfs  so 
pumping  water  require  tbe  underflow  of  said 
Kaweah  river  underneath  said  land  for  Irri- 
gation and  domestic  use  thereof,  and  the 
whole  thereof  Is  necessary  to  pass  by  and 


through  said  lands  for  said  purposes.  The 
whtde  of  the  said  underground  flow  is  neces- 
sary to  support  and  to  supply  tiie  sorfaoe 
streams  from  wbldi  tbe  plalntlffis  dlv^ 
water  for  Irrigation  and  otiier  qks.  All 
of  the  lands  of  tbe  pWntUFs  are  situated 
within  said  Kaweah  Delta,  and  below  tbe 
point  tber^n  wherein  said  defendant's  pnmp- 
Ing  plant  now  to  be  mentioned  is  iritnated. 

The  Undsay-Stratbrnwe  Irrigation  district 
Is  a  public  oorp<natton,  organized  nnder  tbe 
act  of  1897  and  amendments  tliereto.  Stats. 
1897,  p.  254.  The  area  of  the  land  emteaced 
in  said  district  is  abont  14,000  acies.  It  Is 
dtnated  about  12  miles  southerly  of  UcKay 
Point,  and  the  lands  within  Its  limits  are 
blgfaor  in  deration  than  those  of  tiie  Kaweah 
Delta.  It  was  organised  to  obtain  water  and 
fuxnlsh  tbe  same  to  the  lands  witblni  Ite 
limits  for  the  Irrigation  tiiereof.  Said  Und- 
say-Strathmore  irrigation  district  has  not 
a  suffldent  water  supply  to  Irrigate  tlie  lands 
thereof.  In  order  to  obtain  an  additional 
supply  It  bas  purchased  some  800  or  900  acres 
of  land  lying  aUmg  said  Kaweab  river  and 
within  said  Kaweeh  Delta  and  overlying  tbe 
said  underground  body  of  water  supplied 
by  said  KaweiOi  rivM*,  whi&i  ctmstitDtes  a 
common  underground  supply  for  all  tbe  land 
Included  in  said  Kaweah  Delta,  and  has 
bored  wells  in  said  tract  of  land  to  a  depth 
of  about  100  feet  into  said  unde^round  body 
ct  water,  and  it  ts  now  pumi^ng,  and  Oireat- 
ens  to  cmitlnue  pumping,  fn»n  said  wells 
water  takm  from  said  underground  supply 
and  transport  Ibe  same  to  tbe  Unds  within 
the  said  Undsay-Strathmore  Irr^titHi  dis- 
trict, and  there  distribute  the  same  for  tiie 
irrigation  thereof.  It  ts  alleged  that  U  said 
defendant  Is  permitted  to  oratinne  said 
pumping  operati<HiB  "the  water  so  taken  and 
diverted  by  said  d^endant  will  sulratantially 
diminish  the  quantity  of  water  in  said  under- 
ground  body  of  water  available  to  the  lands 
of  said  plaintiff  as  riparian  owners,  pump- 
ers, and  the  stoclEhtriders  of  said  ditch  com- 
pany, plaintiffs  herein,  and  the  lands  of 
each  of  said  plaintiffs  and  of  the  stockholders 
in  said  company  wiU  thereby  be  rendered 
less  productive  and  will  be  diminished  in 
value,  and  the  early  and  late  supply  of  wa- 
ter  to  which  each  of  said  plalntUts  is  entitled 
as  hereinbefore  alleged  will  be  greatly  di- 
minished." 

It  appears  from  the  foregoing,  in  connec- 
tion with  other  allegations  of  the  complaint 
that  all  the  waters  used  by  the  plaintiffs  are 
derived  wholly  from  the  surface  streams  of 
tiie  Kaweah  river  and  its  branches  and  from 
the  underground  waters  of  said  Kaweah 
Delta  tract,  and  that  the  lands  within  said 
Llndsay-Strathmore  Irrigation  District  to 
which  it  proposes  to  conduct  the  waters 
obtained  from  its  pumping  plant  are  "en- 
tirely outside  of  said  watershed  (of  the  Ka- 
weab river),  and  outside  of,  and  not  a  part 
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at,  any  land  or  lands  Included  in  said"  Ka- 
weab  Delta  tract. 

Tbe  complaint  cracludes  vltb  the  follow- 
ing allegations: 

"Hat  all  of  the  parties  owning  lands  or  dl- 
■vwtiag  water  in  said  tract  tttendlng  wwterlr 
and  Bonthwesteriy  from  said  McKay  Point  are 
united  in  interest  with  said  plaintifl,  tn  the 
me  of  said  undergronnd  water,  bat  they  are  so 
numerous  that  it  is  impracticable  to  bring  them 
all  before  this  court,  and  therefore  said  plain- 
tifb  bring  this  suit  in  behalf  of  th^naelTes  and 
also  foE  the  benefit  of  all  of  said  parties." 

The  relief  prayed  for  Is  a  judgment  de- 
claring that  the  defendant  has  no  right  as 
against  the  plaintiffs  or  any  of  tbem  to  take 
or  divert  any  of  the  underground  waters 
underlying  the  said  tract  or  land  purchased 
by  the  defendant  away  from  said  lands  or 
to  the  lands  within  tbe  said  defendant  Ir- 
iigati<Ki  district,  and  that  said  defendaut  be 
permanently  enjoined  from  so  dotog. 

It  clearly  appears  from  this  statnnent  of 
facts  averred  In  the  complaint  that  the  lot 
of  Judge  Wallace^  beln^T  in  tbe  city  of  Tlsalla, 
is  within  tbe  UmltB  of  said  tract  known  as 
tbe  Eaweah  Delta.  It  la  alleged  that  the 
waters  of  Kaweah  river  penetrate  Into  and 
completely  fill  tbe  lands  of  said  Kaweah 
Ddta  tract  tbrongbout  its  width  down  to 
bedrock ;  tbat  they  move  down  always  as  an 
underground  supply  soutlmesterly  toward 
tbe  lower  pobits  thereof,  and  that  tbis  under- 
ground flow  is  necessary  to  bidd  up  tbe  water 
table  in  tbe  soil,  In  order  to  make  the  same 
productiTe^  and  Is  needed  for  the  lrrtgatl<»i 
of  ttie  lands  tbereln  and  for  domestic  and 
other  nses  of  tbe  persona  residing  Ibereon. 
These  al^^tltms  apply  to  the  entire  Kaweah 
Deltti  tract  It  necessarily  follows  that  the 
flow  of  said  underground  water  extends  to 
and  under  said  lot  ot  Judge  Wallace  and  Is 
arallable  for  use  Utereon.  If  such  flow  is 
benefldal  to  all  lands  within  the  delta,  as 
Is  alleged,  It  must  be  benefldal  to  said  lot 
In  tbe  same  way,  although  tbe  amount  of 
ttie  benefit  may  be  very'  small,  as  compared 
to  that  which  may  Inure  to  tbe  larger  bodies 
of  land  Bpedflcally  described  In  tbe  complaint 
as  belonging  to  tbe  respective  plalntlfFs  who 
are  landowners. 

It  does  not  appear  that  Judge  Wallace  di- 
rectly uses  on  said  lot  any  part  of  said  under^ 
ground  flow ;  Indeed,  It  Is  conceded  that  he 
does  not  He  obtains  water  on  his  lot  for 
domestic  use  and  for  watering  plants  and 
trees  from  the  VIsalla  Olty  Water  Company. 
This  company  obtains  its  water  trtm  wells 
situated  within  said  dty,  from  85  to  100  feet 
deep,  derived  from  the  same  supply  as  that 
in  which  the  plalntlfFs  claim  to  be  Interested 
and  which  tfaey  seek  to  protect.  As  a  resi- 
dent of  the  dty  be  bas  a  right  to  receive  wa- 
ter fnnn  that  company  upon  payment  of  es- 
tablished water  rates.  It  may  be  that  this 
conditional  and  secondary  right  to  tbe  water 


Is  not  suffldent  to  constitute  an  interest  In 
the  subject  of  the  action,  but  we  need  not  de- 
termine the  qupstlon.  The  water  underlies 
his  lot  and  Is,  while  there,  a  component  part 
of  his  land.  Following  natural  laws,  as  it 
must  when  one  particle  of  the  water  flows 
out  from  under  that  lot  another  partlde  Im- 
mediately replaces  It  This  movement  en- 
sures a  permanent  supply  of  water  in  his  soil 
of  which  he  may  avail  himself  for  the  bene- 
fit of  said  lot  and  for  any  use  he  sees  fit  to 
devote  It  to  thereon.  The  complaint  In  the 
main  action  proceeds  on  the  theory  that  each 
owner  of  land  within  the  Eaweah  Delta, 
which  includes  Judge  Wallace's  land,  pos- 
sesses this  right  as  a  part  of  bis  land,  and 
that  consequently  each  of  them  bas  an  inter- 
est In  the  continuance  of  said  underflow. 

[1]  Bespondents  Insist  that  the  proposition 
that  Judge  Wallace  la  Interested  In  the  ac- 
tion because  he  owns  said  lot  Is  founded  on 
a  misconstruction  of  tbe  complaint  and  a  mis- 
apprehension of  the  object  of  the  action. 
Th^  say  that  the  only  underground  water 
in  which  the  plaintiffs  are  interested  Is  that 
from  which  some  of  them  pump  water  on 
their  own  lands  and  that  which  underlies  the 
Kaweah  river  and  Its  branches  al  and  in  the 
vicinity  of  the  places  of  diversion  of  the 
respective  ditches  from  which  the  other  plain- 
tiffs are  supplied  with  water;  that  In  order  to 
state  a  good  cause  of  action  for  the  relief 
asked  by  the  plaintiffs  it  was  only  necessary 
to  state  that  the  underflow  would  be  substan- 
tially dimiulslied  at  those  places  by  the 
threatened  pumping  operations  of  the  defend- 
ant that  its  effect  elsewhere  Is  Immaterial, 
and  that  all  the  averments  in  the  complaint 
as  to  such  effect  are  surplusage;  that  there- 
fore  the  allegations  of  the  complaint  .to  the 
effect  that  the  waters  of  the  Kaweah  river 
penetrate  and  fill  the  soil  of  the  entire  Ka- 
weah Delta  tract  down  to  bedrock,  indudlng 
lands  not  belonging  to  any  of  the  plaintiffs, 
that  said  underground  water  is  always  mov- 
ing westerly  and  moistens  and  makes  pro- 
ductive the  soil  of  such  lands  of  otiier  par- 
ties, and  that  all  such  lands  require  the  goih 
tinnance  ol  said  underflow  lor  tbat  parpose 
and  for  domestic  use,  are  all  unneoMsary  to 
the  cause  of  action  sued  on,  and  must  be  dis- 
regarded in  construing  tbe  complaint,  if 
this  be  done,  so  the  argument  runs,  there  is 
nothing  pnv>erly  alleged  In  the  complaint 
trCMn  which  the  coodusion  would  follow  that 
Judge  Wallace,  by  reason  of  bis  ownership 
of  said  lot  can  be  in  any  manner  interested. 

There  are  at  least  two  reasons  which  com- 
pletely dispose  of  Uiis  argumoit: 

First  These  averments  now  claimed  to  be 
superfluous  show  that  there  are  many  otb«r 
landowners  who,  with  respect  to  this  under- 
flow, are  in  the  some  situation  as  the  plain- 
tiffs, and  who  wfll*  in  like  manner,  be  injured 
by  tbe  pumping  operations  of  tbe  defendant 
Other  ollegations  show  that  these  persons  are 
very  numerous,  amounting  to  "many  thou- 
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sands  of  people,"  and  the  last  paragraph 
which  we  have  above  quoted  states,  In  apt 
language,  that  these  persons  are  uulted  In  In- 
terest with  the  plaintiffs,  but  are  too  numer- 
ous to  make  it  practicable  to  bring  them  be- 
fore the  court,  and  that  therefore  this  suit  la 
broof^t  by  the  plaintiffs  for  the  benefit  of 
all  of  aatd  parties.  These  are  proper  allega- 
tions to  show  that  the  suit  Is  begun  for  the 
benefit  of  all  who  are  Interested  therein,  and 
for  that  purpose  the  above  allegations,  which 
are  now  claimed  to  be  surplusage,  are  nee* 
esaary  to  ahow  the  interest  of  the  other  per- 
sona. The  cause  of  action  is  not  for  plain- 
tiffs alone,  but  for  all  other  persona  within 
the  delta  who  hare  a  like  Interest  with  the 
plaintiffs.  Code  0.v.  Proc.  |  8SS.- 

[2]  Second.  Even  if  these  alle^tlons  had 
been  omitted.  It  would  be  onnpetent  for  the 
petitioner  herein  to  show  the  dlsqnallflaition 
of  the  judge  by  allegations  of  the  facts  dla- 
doaed  In  fin  complaint,  and  aald  to  be  sur- 
jdnaage,  coupled  with  the  statement  of  his 
ownership  in  t2ie  aforesaid  lot,  and,  upon 
that  showing,  to  claim  the  disqualification. 
Tlxe  disqualification  of  the  Judge,  by  reason 
Ot  Us  intttes^  need  not  be  ahown  upon  t^e 
face  of  the  c<»nplaint  It  seldom  does  so  ap- 
pear. He  will  be  held  to  be  diaauallfled  by 
tbia  cause  U  the  facta  stated  in  the  cmn- 
platnt^  taken  in  connectl<m  with  the  extriiMc 
&cta  shown  in  support  of  the  application  for 
pn^bitiott  or  for  diange  of  Jndge,  make 
his  interest  appear.  For  example.  In  North 
BkKHnfleld,  etc.,  Co.  t.  Keyser,  supra,  the  ac- 
tion was  by  the  city  of  Marysrille  to  enjoin 
the  North  Bloomfleld  and  otlier,  mlninc  com- 
panies from  depositing  tailings  from  their 
mlius  in  the  diannel  ot  the  Tuba  river,  and  It 
was  alleged  that  sutih  deposit  would  fill  up 
said  ehannd  and  cause  the  waters  to  over- 
flow the  lands  of  the  said  <Aty  and  deposit 
such  tailings  thereon.  There  was  nothing  in 
the  complaint  to  indicate  that  Qie  Judge  was 
In  any  way  Interested  in  the  subject-matter 
of  flie  aqtlon,  or  in  the  reUef  awarded  tliere- 
iB.  But  Upon  the  application  ftor  change  of 
none,  and  also  In  flu  proceeding  for  prohi- 
bition against  the  jn^e^  it  was  shown  that 
he  owned  two  small  lots  bordering  upon  and 
eztaading  to  the  coiter  at  Feather  rlrer  In 
die  nearby  town  ot  Yuba  City,  that  the  tail- 
ings so  brought  down  in  the  Tuba  river  from 
said  mines  would  also  be  carried  to.  be  de- 
posited In,  and  would  All  up,  tiie  channel  of 
flie  Feather  river  c^rpoelte  to  and  on  said 
lots,  and  would  endanger  and  injure  said  lots 
In  Uke  manner  as  it  wonM  injure  the  lands 
ct  the  plaintlll  son^t  to  be  protected  by  the 
injunction.  TbB  case  is  exactly  parallel  with 
the  present  case.  The  court  said: 

"If  the  relief  prayed  for  is  awarded,  the  same 
jnilgment  that  stops  tiie  flow  of  tailings  or  de- 
bris onto  die  lands  of  the  city  ot  MarrsTille 
stops  its  flow  Mito  the  lands  of  the  respond- 
ent The  very  Jndgmeot  that  will  protect 
MarysviUe  will  protect  him.  His  interest,  there- 
fore, is  not  mmHj  in  the  qnestioiu  of  law  in- 


Tolved  In  the  eontrovenyt  nor  la  It  uncertain 
or  remote;  but  it  is  a  lUrect  and  immediate  in- 
terest in  tin  result  ot  the  actlMi.'* 

He  was  therefore  hxiA.  to  be  disQuallfled. 
The  case  of  Meyer  v.  San  Dl^pi^  121  Gal.  102, 
S3  Pac  434,  41  li.  B.  A.  m  60  Am.  St.  Kei>. 
22,  was  an  appeal  from  an  order  refusing  to 
change  the  place  of  trial.  Tt»  complaint  did 
not  Show  any  interest  on.  the  part  of  the 
Judge.  The  object  of  Uie  acti<m  was  to  de- 
clare a  contract  betweoi  die  city  and  a  cer- 
tain wat«r  company  illegal  and  void,  and  Xfl 
enjoin  tlw  lasuance  and  sale  of  the  b<mds 
necessary  to  carry  out  the  contract  The 
statute  authorizing  the  bond  Issue  reqnlrod 
an  annual  levy  of  taxes  for  40  years  there- 
after, open  all  property  within  the  dty,  to 
pay  the  principal  and  Interest  of  the  bonds. 
Upon  the  hearing  of  the  application  to 
change  the  venue  it  was  shown  that  be  own- 
ed real  property  situated  and  taxed  in  said 
dty  for  mnnldpal  purposes  which  would  be 
subject  to  such  annual  taxes  for  the  payment 
of  said  bonds  during  the  time  they  would  run. 
This  was  held  to  show  that  he  was  interest- 
ed, and  he  was  adjudged  to  be  disqualified. 
For  these  reasons  we  are  ot  the  opinion  that 
the  petltl<mer  has  not  mlsoonstmed  ttie  com- 
plaint or  misunderstood  the  object  of  the  a<> 
tlon. 

[I-I]  Judge  Wallace  has  not  hitherto  used 
the  underflow  available  In  his  lot.  and  It  Is 
not  shown  that  he  has  any  intention  to  do  so. 
The  argument  that  this  removes  the  dlsquali- 
flcatl<»i  Is  contrary  to  the  theory  of  the  com- 
plaint, as  above  set  forth,  and  contrary  to  the 
theory  upon  which  the  plaintiffs  assume 
therein  to  be  r^resentlng  all  the  owners  ot 
land  within  the  Kaweah  Delta.  The  com- 
plaint, in  effect,  alleges  that  they  each  have 
the  right,  at  any  time,  to  use  the  underflow 
beneath  tbeir  respective  lots,  although  they 
have  not  previously  done  so  and  may  not  pres- 
ently Intend  to  do  sa  It  does  not  help  the 
argument  If  we  should  admit  that  this  theory 
Is  erroneous  In  law,  for  to  the  judge  is  com- 
mitted the  duty  of  determining  the  law,  as 
well  as  the  facts,  and  he  may  determine  It 
according  to  hia  interest  as  well  as  contrary 
to  It.  The  dtsqualiflcation  extends  to  an  io- 
terest  in  a  question  of  law  as  well  as  to  an 
Interest  In  a  question  of  fact  If  it  affects  or 
determines  the  interest  of  the  Judge  In  the 
property  involved.  Furthermore,  all  the  per- 
sons thus  represented  are  regarded  as  quasi 
parties,  and  "may  intervene  and  make  them- 
selves actual  parties  when  necessary  for  the 
protection  of  their  Interests."  15  G^cyc.  of 
PI.  &  Pr.  634,  642.  And  they  are  bound  by 
the  decree.  Id.  635.  The  complaint,  in  effect, 
made  Judge  Wallace  a  potential  party  to 
the  action. 

[t,  7]  The  respondents  dalm  that,  inas- 
much as  the  lot  of  Judge  Wallace  can  suffer 
but  a  very  slight  injury  from  the  diversion 
in  question,  he  would  not  be  allowed  to  main- 
tain an  action  for  injunction  to  reatrain  luch 
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dlvNskm  or  to  Interrene  in  sncti  aetkm,  and 
tbenton  that  be  Is  not  a  party  interested  In 
this  action.  In  sappmrt  of  this  iffopositlon 
tbey  dte  Newport  t.  Tonescal  W.  Co., 
Cal.  631,  87  Pac  872,  6  L.  R.  A.  (N.  S.)  109S, 
and  OoIieD  v.  La  Canada,  etc..  Co.,  151  CaL 
681,  91  Pac  6S4,  11  L.  B.  A.  (N.  S.)  702.  The 
Cohen  Case  b<fldB  that  one  who  has 

no  Interest  In  water  diverted  from  land  ad- 
JoinlDg  his  own,  and  who  Is  not  injared  by 
the  diTMvkm,  cannot  ea^ola  audi  ^Teraion. 
The  Newport  Case  states  the  fttmlHat  rule 


that  where  a  public  aerrlce  company  has  apAplalntlffs 


Vlaalla.  AffldaTlte  were  filed  on  behalf  of 
the  rcopondmts  to  the  effect  that  wUle  the 
pumping  proposed  to  be  done  by  the  defendant 
wUl,  in  time,  lower  tiie  plane  of  the  water 
table  ODdw  the  lands  of  the  lOaintUEs  and 
those  who  are  rec^rlng  the  water  dlstrlbatM 
by  the  ccwporatlon  plaintiffs  and  will  greatly 
reduce  the  .crops  that  may  be  grown  on  said 
lands,  it  would  not  "in  any  way  affect  the 
valae  or  prodncttre  qualities  of  said  lot  c£ 
Judge  Wallace,  because  It  la  not  used  for 
any  such  purpose  as  are  the  lands  of  said 
•   *  or  for  the  production  of 


propriated  to  Oie  public  use  properly  be- 
longing to  a  third  person  and  has  begun  the 
aerrlce^  without  first  compensating  him  for 
Its  value,  he  cannot  enjoin  the  public  service 
if  he  can  be  adequately  compensated  in  dam- 
ages; and  the  other  well-known  rule  fha.t 
when  the  Injury  to  the  plaintUt  la  sU^t,  as 
compared  to  that  which  will  be  suffered  by 
the  defendant  If  Ihe  injunction  is  granted,  a 
court  of  equity  may,  In  Ita  discretion,  deny 
the  injunction.  This  argument  does  not  an- 
swer the  objection  that  the  Judge  Is  Interest- 
ed In  the  action.  The  Judge  may  be  disqual- 
ified by  reason  of  bis  Interest  in  the  subject- 
matter  yrben,  because  of  the  form  ot  the 
particular  action  or  the  kind  of  relief  asked, 
he  would  be  unable  to  become  a  party  to  such 
action  if  he  BO  desired.  It  Is  sufficient  if  Qie 
result  of  the  action  will  directly  affect  him 
in  his  prqporty  interests.  It  is  proper  to  say 
here,  though  not  necessary  to  the  discussicm, 
that  nndOT  the  established  rule  In  this  state 
an  injunction  will  lie  to  prevent  a  wrongful 
act  if  the  continuance  d  suCh  acta  wUl,  in 
time,  ripen  Into  an  easement  in  favor  of  the 
defendant  which  will  <verate  to  deprive  the 
plaintiff  at  the  use  of  his  property,  or  scane 
part  therecrf,  at  where  it  takes  fmn  him  the 
snbstance  of  bis  estate,  althou^  the  imme- 
diate damage  Inflicted  by  the  act  is  Inapine- 
dable.  Hoore  v.  Clear  Lake  Water  Wks., 
68  CaL  160,  8  Pac.  816;  Stanford  v.  Felt,  71 
CaL  260, 16  Pac.  900;  Hellbron  v.  Canal  Co., 
76  CaL  431,  17  Pac.  636,  7  Am.  St  Bep.  1S3; 
Learned  v.  CasUe,  78  CaL  461,  18  Pac.  8Ti, 
21  Pac  11;  Vestal  v.  Young,  147  Cal.  718,  62 
Pac  881. 

One  of  the  principal  polnte  urged  by  tbe 
reapoodent  la  that  the  possible  injury  to  tbe 
lot  of  Judge  Wallace  frinn  the  ^ect  of  the 
threatened  diversion  in  lowering  the  under- 
flow in  said  lot  is  so  entirely  unsubstantial 
and  Inappreciable  that  it  comes  within  the  op- 
eration of  the  maxim  stated  In  section  3583  of 
the  Civil  Code,  "The  law  disregards  trifles," 
or,  as  exineased  in  ttie  familiar  Catin  phraaeb 
"de  minimis  non  curat  lex." 

From  the  admissions  and  facts  shown  at 
tbe  hearing  It  appears  that  tbe  pumping 
plant  of  the  defendants  is  in  the  Eaweah 
D61ta  cm  tbe  Kaweah  ttrtsr  and  is  situated 
about  12  miles  easterly  of  the  said  lot;  that 
the  said  delta  tract  st<^>es  gently  fran  the 
site  of  said  idant  to  and  beyond  the  dty  of 


crops  of  any  kind,  or  anything  which  requires 
the  use  of  said,  or  any,  underground  water," 
and  that,-  ctmsequently,  even  if  the  waters 
underlying  said  lot  should  be  dlminiahed  ot 
lowered  by  such  pumping,  the  productive 
qualities  and  value  the  lot  would  not  be 
affected. 

It  is  conceded  by  tbe  petitioner  that  its 
proposed  pumpi^  operatlona  threaten  no  im- 
mediate injury  to  said  lot,  and  that  the  knr^ 
erlug  of  the  water  plane  in  said  lot,  so  far 
as  may  now  be  seen  will  never  be  very  great, 
and  it  la  also  finely  admitted  that  the  well- 
known  hl^  character  of  Judge  Wallace  tat 
probity  and  faimesa  would  preclude  all  who 
know'blm,  or  who  know  his  well-earned  char^ 
acter,  from  entertaining  the  suspicion  thaf 
he  would  be  Influenced  1^  audi  an  .  interest, 
or  that  he  would  consoit  to  dt  in  a  case  aa 
to  the  result  of  which  he  knowingly  bad  an 
Interest,  or  in  which  he  was  conscious  of  any 
bias  whatever.  But  tUs,  they  assert,  does 
not  determine  the  case,  inasmuch  as  even 
with  the  showing  made  by  tite  reqKmdento 
the  lot  of  Judge  Wallace  will  be,  to  some 
slight  degree,  directly  affected  by  the  pump- 
ing threatened  by  the  defendants,  and  ite  po- 
tentlal  qualittes  will  be  either  protected  or 
endangered  to  some  extent  by  tbe  result  oC 
the  Judgment,  whldi,  they  contend,  is  suffl- 
<^mt  to  disqualify  blip. 

[t]  It  cannot  be  said  that,  as  matter  of 
law,  the  possible  injury  that  may  accrue  to 
said  lot  from  the  pumping  <qp^tions  of  the 
defendant  will  be  InappredaUe.  Tbe  ap- 
pearance of  thousands  of  windmills  through- 
out the  state^  both  In  the  country  and  In  the 
smaller  cities,  with  tbe  accnnpanying  water 
tank,  demonstrate  the  fftct  that  wherever 
there  is  an  underground  supply  of  water  it 
is  customary  to  obtain  water  therefrom  by 
means  of  wells  and  pumps.  It  is  a  well- 
known  fact  that  a  very  laige  part  of  the  ex- 
tensive region  cultivated  to  citrus  frulte  in 
the  part  of  tbe  state  In  which  this  controver- 
sy arose  has  been  irrigated  with  water  tib- 
tained  in  tbla  manner  from  the  ground  be- 
neath the  orchards.  The  owner  of  this  lot 
could  readily  become  Independent  of  tbe  VI- 
salia  City  Water  Company  and  supply  him- 
self with  the  same  quality  of  water  by  put- 
ting down  a  well  to  the  underflow  and  Instal- 
llDg  a  pump  to  be  moved  by  wind,  electricity, 
or  gasfdtne.  And  1^  as  suggested  by  the  re- 
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spondenta,  the  lot  Is  so  near  to  the  btudneas 
section  of  TIsalia  that  It  U  likely  to  be  soon 
deToted  to  business  uses  so  that  water  for 
grass  and  plants  will  become  tmnecessary, 
the  underflow  will  still  be  a  material  elemoit 
of  Its  possible  ralue.  It  la  not  uncramiuai  for 
the  owner  of  a  business  block  orer  such  un- 
derflow to  erect  a  tank  on  the  root,  sink  a 
Weill  Install  a  pump,  and  keep  tiM  tank  flll^ 
with  water  by  that  means,  as  a  protecticm 
against  fire  and  for  ordinary  uses  wtthln  the 
building.    Sudi  posslbllitiea  add  materially 


ment  tliat  may  be  rendered.  Adams  t.  Minor, 
121  Cal.  873,  53  Pac.  815 ;  Meyer  t.  San  Diego, 
121  Gat  105,  S3  Pac.  4S4,  41  L.  R.  A.  762,  66 
Am.  St  Hep.  22;  North  Bloomfleld.  etc.,  Co. 
v.  Keyser,  supra;  Hellbron  v.  Campbell,  3 
Cal.  Dnrep.  204,  28  Pac.  122.  In  Minor  v. 
Adams,  the  court  said : 

"We  cannot  take  into  consideration  the 
amonnt  of  the  judge's  intercet  in  the  bxak — in- 
deed, it  is  not  given ;  nor  can  we  say  that,  of 
tlie  eatira  Issue  of  bonds,  the  part  faeld  by  the 
bank  was  too  small  txa  judicial  cognizance.  It 


to  the  Taloe  of  such  property,  as  well  as  tov^^ai^ly  was  not  ao  small  as  to  come  withia 
— .J  M  ^    ««-.  — -"the  maxim  'de  minimis  non  curat  lex.'  Parker, 


residence  farm  property.  The  defendant 
In  its  answer  to  the  complaint,  aTers  that  it 
Intends  to  take  out  of  said  water  8utq;>ly  a 
cnutant  flow  of  75  cubic  feet  of  water  per 
aecmd.  Tbsy  also  allege  that  the  total  an- 
nual run-off  from  the  entire  watershed  which 
coUecta  and  supplies  the  streama  and  under- 
flow in  question  amounts  to  34(M)00  axm  feet, 
of  whidi  the  plaintUfs  and  other  users  'ot 
water  in  said  delta  use  ftnr  Inlgatloa,  and 
other  purposes.  225,000  acre  feet,  and  that  of 
the  remaining  125,0ix>  acre  feet  the  defendant 
purposes  to  take  80,000  acre  feet  The  depth 
of  the  water-bearing  atratnm  In  which  the 
underflow  lies  la  not  made  to  an>ear.  But 
these  flgnres  show  the  the  defendant  pro- 
poses to  take  out  and  away  from  said  delta 
region  approximately  one-tenth  of  the  en- 
tire water  supply  coming  Into  it  from  the 
(Hily  sources  available— the  rainfall  and 
snows  of  the  watershed.  If  proper  allow- 
ance Is  made  tar  nm-<^,  wastage,  and  for 
evaporation  and  other  losses,  it  will  far  ex- 
ceed one-tenth.  And  it  Is  not  unreasonable 
to  suppose  that  this  estimate  of  the  natural 
supply  Is  not  minimized  by  defendant  to  Its 
own  disadvantage,  and  that  It  may  be  much 
more  than  oue-tenth.  That  the  extraction  of 
this  quantity  of  water  from  Oie  underflow 
will  lower  Its  level  materially  throughout  its 
extent  must  be  obvious.  FlaintifTB  allege  that 
it  will  have  that  effect.  Such  lowering 
would,  of  course,  increase  the  expense  of  ob- 
taining  water  on  said  lot  by  pumping,  and  it 
is  altogether  probable  that  the  Increased 
cost  would  amount  to  an  annual  sum  that 
would  be  very  appreciable.  At  all  events 
the  court  cannot  say  that  it  would  not  be  so, 
and,  unless  this  can  be  said  with  certainty,  it 
cannot  declare  that  the  injury  threatened  Is 
too  slight  to  be  measured  or  to  be  the  sub- 
ject of  Judicial  cognizance,  even  if  that  would 
answer  the  objection. 

[91  Furthermore,  the  well-established  rule 
Is  that  if  the  judge  has  an  interest  In  the 
subject-matter  of  the  action,  or  has  property 
which  may  be  directly  affected  by  the  result 
of  the  judgment  that  may  be  rendered  there- 
in, the  court  will  not  consider  the  extent  of 
the  interest,  nor  Inquire  Into  the  effect  it 
would  have  upon  his  rulings.  It  Is  sufficient 
to  disqualify  him  if  It  is  a  certain,  deSnabie, 
pecuniary,  or  proprietary  iuterest  or  relation 
which  wlU  be  directly  affected  by  the  Judg- 


G.  J.,  in  Pearce  v.  Atwood.  13  Mass.  324,  said: 
'No  man  can  lawfully  act  aa  judge  in  a  cause 
in  which  he  may  have  a  pecuniary  interest 
Nor  does  it  make  any  difference  tliat  the  inter- 
eat  appears  to  be  trifltog,  for  the  minds  of  men 
are  so  differently  affected  by  the  same  degrees 
of  interest  that  it  has  l>een  found  impossible  to 
draw  a  Batisfactory  line.' " 

In  North  Bloomfleld,  etc.,  Co.  v.  Eeyser, 
supra,  the  court  said  that  this  section  of  the 
Code  should  receive  a  broad  and  liberal  con- 
struction and  that — 

'The  immediate  rights  of  litigante  are  not  the 
fHoly  objects  of  the  rule.  A  sound  public  poUiVt 
which  is  interested  in  preserving  eveiy  tribunal 
appointed  by  law  from  discredit,  imperioualy  da* 
mands  its  observance."   Page  322. 

In  Meyer  v.  City  of  San  Diego,  tlie  court 
quoted,  with  approval,  the  language  of  Lord 
Mansfield  In  Hesketh  v.  Braddock,  8  Burr. 
1856,  as  follows: 

"Hiere  is  no  principle  in  the  law  more  settled 
than  this,  that  any  degree,  even  the  smallest 
degree,  of  interest  in  the  question  depending, 
is  'a  decisive  objection  to  a  witness,  and  much 
mote  so  to  a  juror,  or  to  the  officer  by  whom 
the  juror  la  returned.  It,  therefore^  the  sher- 
iff, a  juror,  or  a  witness  be  in  any  «wt  inter- 
ested  in  the  matter  to  be  tried,  the  law  consid- 
ers him  as  under  an  influence  which  may  warp 
his  integrity  or  pervert  his  judgmoit,  and  there- 
fore will  not  trust  him.  The  minuteness  of  the 
interest  won't  relax  the  objection,  for  the  de- 
grees cannot  be  measured.  No  line  can  be 
drawn  but  that  of  a  total  exclusion  of  all  de- 
grees whatsoever." 

And  the  court  added  that— 

"While  in  terms  this  ease  does  not  indnde 
the  judge  as  coming  within  the  principle  of 
disqualification,  it  is  not  to  be  doubted  tiut  it 
applies  with  equal  strength*  and  with  more  rea- 
Bon,  to  sudi  an  officer." 

The  question  must  be  considered  as  settled 
In  this  state.  Our  decisions  on  the  subject 
are  In  harmony  with  those  of  other  Jurisdic- 
tions In  which  there  are  similar  statutes,  IT 
Am.  &  Eng.  Encyc.  of  Law,  740;  23  Cyc.  577. 

Finally,  it  Is  contended  that  the  defendant 
In  the  action,  by  its  conduct,  has  waived  the 
objection  on  account  of  the  disquallllcatioD  of 
the  Judge,  and  that  it  Is  now  estopped  to  raise 
it  in  this  manner,  or  otherwise  than  by  a  mo- 
tion for  a  new  trial  or  by  appeal. 
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In  sapport  of  this  contentlDn  It  has  been 
shown  that  the  Judge  has  owned  and  resided 
on  the  said  lot  for  the  last  84  years;  that  the 
deed  conveying  said  lot  to  him  was  duly  re- 
corded In  the  office  of  ttie  county  reorder  In 
the  year  1887;  that  the  trial  of  tbe  actifm  was 
begun  on  October  20,  lAlT,  and  was  not  con- 
cluded until  May  16, 1919;  that  the  taking  of 
teatlmffliy  therein  occupied  164  days,  and  that 
on  July  9,  1919,  said  judge  announced  his 
decirion  in  faror  of  the  plaintiffs ;  that  dur- 
ing the  entire  proceedings  no  objection  ox 
suggestion  was  made  to  the  court  by  any  of 
the  parties  that  the  Judge  was  dlequalifled  to 
act  by  reason  of  his  Interest ;  that  two  of  the 
petitioner's  attorneys  bare  resided  in  Tlsalla 
for  more  than  25  years,  during  all  of  which 
time  they  knew  that  tbe  said  Judge  resided 
and  had  his  b<»ne  on  the  said  lot;  and  that  no 
objection  to  the  gualiflcatltHi  of  said  Judge  to 
At  and  act  In  tiie  trial  of  said  action  was 
made  until  after  Uie  announcement  by  said 
Judge  of  bis  decision  in  favor  of  the  plain- 
tiffs as  aforesaid.  It  is  apparent,  also,  that 
the  trial  hag  been  very  expenslre.  If  an  es- 
tcqppel  can  arise  upon  facts  of  Oils  character 
fb  prevent  a  party  from  an>lylng  for  a  writ 
of  prohibition,  tbe  facts  in  this  case  would, 
we  ttilnk,  be  suffldent  for  that  purpose. 

[II]  The  pro  visions  (tf  section  ITO  clearly 
imply  that  no  su<^  estoppd  can  be  created,  at 
least  prior  to  Una!  Judgment,  In  an  action  to 
which  tbe  Judge  Is  a  party  or  in  which  he 
Is  interested.  Subdivision  1  of  the  section 
refers  exclusively  to  suA  action  and  the 
provision  that  the  Judge  shall  not  "alt  or 
aetf'  in  such  case  is  abscdnte  and  unqualified. 
Subdivision  2  relates  to  disquallflcaticm  by 
relationship,  and  it  expressly  provides  that 
such  disqualification  may  be  waived  by  the 
parties  by  a  stipulation  In  writing  to  that 
effect,  signed  by  them  and  filed  in  the  action. 
If  the  Legislature  had  Intended  that  a  waiv- 
er or  estoppel  could  be  created  by  consent,  ac- 
quiescence, or  failure  to  object  to  the  trial  by 
an  interested  Judge,  under  the  circumstances 
above  stated,  It  Is  not  reasonably  conceivable 
that  it  would  have  left  subdivision  1  positive 
and  unqualified  on  that  point,  while  at  the 
same  time  expressly  providing  for  a  waiver 
where  the  disqualification  arises  from  rela- 
tionship. Also,  it  is  plain  that  if  it  be  the 
law  that  such  conduct  of  itself  cerates  as  a 
waiver  to  prevent  the  party  fKHn  raising  the 
objection  during  the  course  of  the  proceed- 
ings, then  there  was  no  necessity  or  reason 
for  providing  expressly  for  a  waiver  before 
Judgment  in  the  latter  subdivision.  Tbe  in- 
sertion thereof  in  subdivision  2  shows  that 
it  was  the  legislative  Intent  that  no  waiver  or 
estoi^l  by  conduct  could  arise  prior  to  Judg- 
ment under  subdivision  1.  This  conclusion  is 
emphasized  by  the  fact  that,  although  tbe 
same  provision  has  been  In  force  In  ttiis  state 
ever  since  the  year  1851,  no  qualification  of 
this  kind  has  ever  been  inserted  in  the  fre- 
quent re-enactments  thereof;  The  history  of 


the  law  and  the  decUmu  thereunder  ooa- 
flnn  this  theory. 

Section  111  of  the  act  of  March  11,  1861 
(Stats.  1851,  p.  27),  provided  that  a  iu^ge 
should  not  "act  as  such"  in  an  action  or  pro- 
ceeding in  which  he  is  interested.  This  pro- 
vlsitm  has  been  continued  In  iforce  fnnn  that 
time  until  the  present  It  has  received  inter- 
pretation  In  many  cases.  In  People  r.  De  la 
Ouerra,  24  Oal.  77,  the  court  said: 

'*Bven  if  no  objection  is  made,  he  has  no  light 
to  act,  and  ought,  of  his  own  motion,  to  decline 
to  ait  as  judge.  •  •  ♦  The  diMniasal  of  the 
proceeding  was  void  on  the  ground  of  the  in- 
competency of  the  Judge  to  act" 

In  Estate  of  White,  37  CaL  190,  the  court 
said  that  It  was  no  answer  to  tbe  disqualifi- 
cation arising  from  interest  in  the  proceed- 
ings to  eay  that  the  dedsloa  in  tbe  cause  was 
correct,  and  that — 

"The  statute  docs  not  say  that  the  Judge  is 
disqualified  to  decide  erroneously,  but  that  he 
shall  not  decide  at  all." 

After  these  decisions  the  provision  was  re- 
enacted  and  made  a  part  of  the  Code  as  sec- 
tion 170.  In  Tracy  v.  Oolby,  55  Oal.  67,  it 
was  h^d  that  a  Judge  could  not  make  a  valid 
order  confirming  the  sale  of  real  property  of 
a  decedent  if  he  was  Interested  In  the  pur- 
chase thereof,  and  that  extrinsic  evidence 
was  admissiUe  to  ahow  such  interest  In 
Johnaoo  v.  Gennan,  etc  Co..  160  Oal.  68 
Paa  966,  epeaUng  ot  an  order  made  by  a 
Judge  who  was  disqualified  by  r^tlomhip, 
as  to  wtaidi  tbe  statute  is  in  the  same  lan- 
guid It  was  held  that  an  order  extending 
time  to  serve  a  proposed  bill  of  exceptions 
was  a  Judicial  act,  that  it  was  VfhaXij  void, 
and  that  "any  act  of  tlie  disqualified  Judge  In 
violation  of  tbe  provisions  of  the  statote  la 
absolutely  ytAA  wherever  brought  In  qneft- 
tion."  Similar  expressions  are  contained  in 
the  other  California  cases  hereinbefore  cited* 
and  also  In  Livermore  v.  Brundage,  64  OaL 
209,  30  Pac.  848.  Where  the  highest  court  of 
a  state  has  construed  a  stetntoiy  provision, 
declaring  it  to  have  a  particular  meaning 
and  effect,  and  the  Legislature  afterwards 
re-enacte  it  without  change,  "ve  are  bound  to 
suppose"  that  it  was  left  unchanged  "with 
the  Intention  that  it  stunild  be  construed 
now  as  It  was  construed  before."  Estate  of 
LI  Po  0^  108  Cal.  487,  41  Pac.  486;  Staude 
V.  Board,  61  CaL  823;  People  v.  Wiebb,  88 
Cbl.  477;  People  v.  Coleman,  4  Cal.  50,  00 
Am.  Dec.  581 ;  Taylor  v.  Palmer,  31  OaL  264. 

[11]  The  provisifm  now  contained  in  seo- 
tlon  170  of  tbe  Code,  forbidding  a  Judge  to 
act  In  a  cause  In  which  be  Is  Interested,  was 
first  enacted  In  1851.  Thereafter  Its  mean- 
ing and  effect  was  settled  by  the  decisions 
above  mentioned.'  It  has  been  re-enacted 
seven  times  without  change,  tbe  last  re- 
enactment  being  In  1916.  It  must  be  supposed 
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that  the  Legislature  Intended  It  to  have  the 
meaning  and  effect  that  had  been  glvM  to  It 
by  the  previous  decisions  of  this  court. 

[121  It  is  also  the  uniform  rule,  under 
these  statutes,  that  where  such  disqualifica- 
tion exists,  consent  of  the  parties  cannot  ira- 
part  validity  to  the  proceedings,  and  that  a 
party  to  the  action  who  desires  to  attack 
them  Is  not  estopped  from  doing  so  hy  the 
fact  that  he  attended  during  the  trial  with- 
out raising  the  objection.  Adams  t.  Minor, 
121  Gal.  at  page  375,  53  Pac.  815;  Oaltley  v. 
Asplnwall,  3  N.  T.  547;  Converse  v.  McAr- 
thur.  17  Barb.  (N.  T.)  413;  Matter  of  Han- 
cock, 91  N.  T.  284 ;  Chambers  v:  Hodges,  23 
Tex.  104 ;  Cflayton  r.  Per  Dun,  13  Johns.  (N. 
T.)  218;  Schoonmaker  t.  Clearwater,  41 
Barb.  (N.  Y.)  200;  Richardson  v.  Welcome, 
60  Mass.  (6  Cush.)  332 ;  Slgoumey  v.  Sibley, 
38  Mass.  (21  Pick.)  106,  32  Am.  Dec.  248; 
Peninsular,  etc.,  Co.  t.  Howard,  20  Mich.  26. 
The  reasons  for  this  rule  are  so  well  stated 
In  Oakley  r.  Aspinwall  that  we  adopt  ita 
lai^^aage: 

"But  where  no  jarlBClietion  exists  by  law  it 
cannot  be  conferred  by  consent— especially 
against  the  prohibitions  of  a  law,  whidi  was 
not  designed  merely  for  the  protection  of  the 
party  to  a  suit,  bat  for  the  general  interests  of 
Justice.  •  •  •  It  is  the  design  of  the  law 
to  maintain  the  purity  and  impartiality  of  the 
courts,  and  to  insure  for  their  decisions  the 
respect  and  confidence  at  the  community.  Thdr 
Judgm^ts  become  precedenta  wUdi  control  the 
determmation  of  subsequent  cases;  and  It  Is 
important,  in  that  respect,  that  their  decisions 
should  be  free  from  all  bias.  After  securiug  wis- 
dom and  impartiality  in  their  judgm^ts,  it  is 
of  great  importance  that  the  courts  should  be 
free  from  reproach  or  the  suspicion  of  unfair- 
ness. The  party  may  be  interested  only  that 
his  particular  salt  shoold  be  justly  determined ; 
but  the  state,  tht  oommnnity,  is  cencemed  not 
(mly  for  that,  but  that  the  judiciary  shall  en- 
joy an  elevAted  rank  in  the  eatimatkin  of  man- 
kind. 

"The  party  who  desired  it  might  be  permitted 
to  take  the  hazard  of  a  biased  decision,  if  he 
alone  were  to  suffer  for  his  folly— but  the  state 
cannot  endore  the  scandal  and  reproach  wbich. 
would'  be  visited  npon  its  Jadidary  in  conse- 
quence. Although  the  party  consent,  he  wilt 
Invariably  mu^ur  if  he  do  not  gain  his  cause ; 
and  the  very  man  who  induced  the  judge  to  act, 
when  he  should  have  forborne,  will  be  the  first 
to  arraign  his  decisioo  as  biased  and  unjust.  If 
we  needed  an  illustration  of  this,  the  attitude 
which  thfl  counsel  for  the  moving  party  in  this 
case  assumed  toward  the  court,  the  strain  of 
argument  whicA  he  addressed  to  it,  and  the  im- 
pression which  it  was  calculated  to  make  upcn 
an  audience,  are  enough  to  show  that,  whatever 
e  party  may  consent  to  do,  the  state  cannot 
afford  to  yield  up  its  judiciary  to  such  attack 
and  criticism  as  will  inevitably  follow  upon 
their  decisions  made  in  disregard  of  the  prohibi- 
tions of  the  law,  under  consideration." 

[IS]  The  petitioner  has  called  our  attention 
to  the  question  of  the  disqualification  of  Judge 
Wallace,  under  subdivision  6,  added  to  section 


170  In  1915.  We  are  satlsQed  that  the  case 
comes  within  the  spirit  and  scope  of  its  pro- 
visions. It  declares  that  in  an  action  or  pro- 
ceeding "by  or  agalns^  the  reidamatlon  board 
of  the  state  of  California,  or  any  redama- 
tlon,  levee,  swamp  land  or  drainage  district, 
or  antf  public  agency,  or  trustee,  oflHeer  or 
employ^  thereof,  affecting  or  relating  to  any 
real  pr<H>erty  or  any  easement  or  right  of 
way,  levee,  embankment,  canal,  or  any  work 
provided  for  or  approved  by  the  reclamation 
board  of  the  state  of  California,  the  judge  of 
the  superior  court  of  the  county,  •  •  •  in 
which  such  real  property,  or  any  part  there- 
of, or  such  easement  or  right  of  way,  leveo, 
embankment,  canal  or  work,  or  any  part 
thereof,  is  situated  shall  be  disqualified  to 
sit  or  act,  and  such  action,  If  brought  in  the 
superior  court,  shall  be  heard  and  tried  by 
some  other  judge  of  the  superior  court  re- 
quested to  sit  therein  by  the  Governor."  It 
further  provides  that  the  parties  may  by 
stipulation  In  writing,  waive  the  disqualifica- 
tion and  may  by  like  stipulation  select  some 
other  judge  to  try  the  cause. 

This  subdivision  was  cou^dered  by  this 
court  in  Sacramentot  etc.  Drainage  Dlst.  r. 
Rector,  172  Obi.  88D.  156  Pac  506.  and  was 
there  held  valid.  It  was  also  there  decided 
that  the  egression,  "provided  for  or  approTr 
ed  the  reclamation  board  of  the  state  of 
California,"  fiillowlng  the  word  "work,"  was 
a  limitati<m  upon  that  word  only,  and  Hiat  It 
did  not  qnalitr  or  refer  to  the  deacriptlTe 
words  Immediately  preceding  it. 

One  of  the  main  objects  of  this  statute  evi- 
draitly  was  to  prevent  a  Judge,  even  If  he  Is 
hot  interested,  from  sltUng  or  acting  as  audi 
in  a  cause  which  Is  ot  general  interest  to  the 
community  in  which  be  lives  and  concerning 
which  there  is  likely  to  be  developed  an  ac- 
tive local  public  opinion  and  strong  feeling 
which  might  greatly  embarrass  him,  or  affect 
blm,  consciously  or  unconsciously,  in  his  de- 
cision, particularly  In  cases  where  the  other 
party  to  the  action  was  an  outside  agency, 
operating  in  a  manner  that  would  directly 
affect  local  affairs  and  property  interests: 
Irrigation  districts  are  not  specifically  men- 
tioned, but  they  come  within  the  meaning  of 
the  phrase  "or  any  public  agency."  They 
are  public  agencies  of  the  same  character  as 
those  particularly  named,  and  they  are  or- 
ganized for  the  same  general  purposes  to  ac- 
complish similar  objects.  There  Is  no  essen- 
tial difference  In  these  respects  between  an 
irrigation  district  and  a  reclamation  district 
or  a  swamp  land  or  drainage  district.  The 
latter  are  organized  to  reclaim  land  by  drain- 
ing off  the  surplus  water.  Irrigation  dis- 
tricts are  organized  to  reclaim  land  by  sup- 
plying water  thereto.  In  the  desert  land 
regions  the  word  "reclamation"  is  in  common 
use  to  indicate  the  bringing  of  water  on  the 
land  for  the  Irrigation  thereof.  If  we  apply 
the  ejusdem  generis  rule  of  interpretation  as 
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Is  proper-  In  such  cases,  we  must  bold  tiiat 
the  above  pbrase  was  Intended  to  ln<Hude  ir- 
rigation districts,  altbougb  It  may  not  In- 
olnde  public  corporations  In  general. 

The  facts  disclosed  in  the  present  case 
sbow  that  It  comes  within  tbe  purpose  of  the 
act.  Tbe  Kaweab  Delta  embraces  a  very 
large  area  of  land.  Inhabited  by  many  people. 
The  general  use  of  water  from  the  underflow 
and  from  the  streams  fed  or  supported  there- 
by  makes  the  region  very  productive.  Judge 
Wallace  bas  lived  there  for  34  years,  and  has 
seen  a  large  part  of  the  country  about  him 
gradually  change  from  a  comparattve  desert 
to  a  fmltful  garden.  Tbe  petitioner  Is  an 
outside  public  agency,  organized  for  tbe  boi- 
eflt  of  another  community.  It  propose;  to 
take  water  from  the  same  source  as  that 
which  has  for  years  supplied  tbe  growing 
needs  of  tbe  delta  region.  Tbe  conditions 
naturally  tend  to  engender  feelings  of  antag- 
onism and  to  arouse  local  public  opinion.  A 
sound  public  policy  would  so  provide  that  tbe 
local  Judge  may  be  relieved  from  tbe  wobar- 
rassment  of  having  to  try  such  a  case.  We 
are  of  the  opinion  that  Judge  Wallace  la 
disqualified  by  reason  of  the  provisions  of 
this  subdivision,  as  well  as  under  the  provi- 
sion of  the  first  subdivision  of  the  section. 

Tbe  omduslon  is  tbat  the  judicial  acts 
and  proceedings  of  Judge  Wallace  In  said  ac- 
tion must  be  deemed  Invalid,  and  tbat  tbe  ac- 
tioo  must  proceed  again  from  the  be^nnlng 
before  some  judge  wbo  is  not  disqualified. 

In  view  of  the  extreme  length  of  the  trial 
and  tbe  expense  incurred  tberein,  it  may  be 
unfortunate  tbat  the  result  cannot  stand 
wltbout  Impeacbment,  except  by  appeal,  and 
for  reasons  going  to  tbe  merits.  But  the 
courts  cannot  cbange  the  statute  on  tbe  si^ 
Ject.  We  can  only  suggest  to  the  Legislature 
tbat  It  may  be  possible  to  frame  a  provision 
for  avoiding  sucb  a  miscarriage,  and  which 
will  not  contravene  a  sound  public  policy  on 
tbe  subject. 

Let  a  writ  issue,  commanding  tbe  superior 
court  of  the  county  of  Tulare,  and  Hon.  W. 
B.  Wallace  as  Judge  thereof,  to  refrain  from 
proceeding  further  In  said  cause,  except  tbat 
If  a  qualified  Judge  is  called  to  act  as  Judge 
thereof  the  court  may  proceed  with  a  new 
trial  of  said  action  before  sucb  Judge. 

We  concur:  ANGELLOTTI,  O.  J.;  LBN- 
NON,  J.:  'WilLBUB,  J.;  LAWLOB.  J. 

OLNEY,  J.  I  c6ncur,  but  only  on  the 
ground  that  Judge  Wallace  is  dlsqualifled  by 


subdivision  S.  section  170,  of  the  Cbde  of  Civ- 
il Procedure.  Tbat  he  had  or  has  a  disquali- 
fying personal  Interest  Is  not,  in  my  Judg- 
ment, tbe  fact.  It  Is  not  necessary,  however, 
to  discuss  tbe  point  Suffice  It  to  say.  that  1 
think  It  affirmatively  appears  that  whatever 
right  Judge  Wallace,  as  tbe  owner  of  tho  lot 
upon  which  he  resides,  may  have  to  the  con- 
tinued maintenance  of  tbe  water  level  of  the 
subterranean  waters  beneath  Its  surface  Is 
not  merely  of  only  slight  value  to  him,  but  is 
of  no  value  or  concern  to  him  at  all.  In  oth- 
er words,  bis  rigbt,  If  he  has  any,  Is  purely 
theoretical,  and  bis  so-called  interest  Is  not  a 
thing  of  reality.  Oakland  v.  Oakland  Water 
Front  Co.,  118  Cal.  249,  252,  00  Pac.  268.  I 
can  understand  perfectly  how  it  never  o«?nr- 
red  to  Judge  Wallace  or  to  the  litigants  or 
counsel  until  a  very  recent  date  that  bis  own- 
ership of  tbe  lot  gave  blm  any  personal  inter- 
est In  tbe  litigation,  though  his  ownership 
was  well  known,  and  tbe  fact  that  It  did  not 
occur  either  to  blm  or  to  them  seems  to  me 
strong  corroboration  of  the  view  that  be  has 
no  interest  in  any  real  sense  of  the  word. 

Tbe  main  opinion  might  possibly  be  thought 
to  Intimate  that  under  our  Code  section  a 
Judgment  of  a  court,  rendered  by  a  Judge 
thereof  disqualified  because  of  Interest  or 
otherwise,  Is  void  tor  want  of  Jurisdiction. 
I  am  satisfied  that  this  is  not  true.  It  is, 
however,  not  necessary  to  determine  the 
point  for  the  purposes  of  tbe  present  deci- 
sion, and  as  I  understand  it  no  opinion  is  ex- 
pressed upon  It  by  tbe  main  opinion, 

I  also  do  not  concor  in  the  statement  that 
under  onr  statute  a  pa:rt7  may  not  e8t<9  him- 
self fmm  asserting  the  Invalidity  of  proceed- 
ings theretofbre  taken  before  a  dlsqualifled 
Judge.  But  In  order  tbat  such  estoppel  ex< 
1st,  it  should  affirmatively  appear,  either  di- 
rectly or  by  reasonable  inference,  that  the 
party  attempting  to  assert  tbe  disqiulificatlon 
knew  previously  both  of  the  disqualification 
and  of  bis  right  to  insist  upon  it,  and,  never- 
theless, made  no  objection,  but  permitted  the 
proceedings  to  go  ou.  This  does  not  appear 
in  tbe  present  case.  But  If  It  had,  I  think 
the  petitioner  would  have  been  estopped.  It 
would  seem  to  me  Intolerable  to  permit  a 
party  to  ploy  fast  and  loose  with  the  admin- 
istration of  Justice  by  deliberately  standing 
by  without  making  an  objection  of  which  he 
Is  aware  and  thereby  permitting  the  proceed- 
ings to  go  to  a  condusicm  which  be  may  ac- 
quiesce in,  if  ftToraU^  and  which  be  may 
avoid,  if  not. 
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1.  Stbeet  railboadb  ^28(4)— Countt  or- 
dinance AUTHOBIZIKQ  "TDBNOUTS"  AND 
"SWITCHBa*'  lit  HIQHWATS  DOEB  NOT  AU- 
THORIZE INDTTSTBIAi:,  "SFUB  TBACK." 

An  ofdinanoe  (rf  the  county  board  <rf  super- 
▼Isora,  giving  en  dectrie  railroad  a  franchise 
to  construct  tamouts  and  vwltchei  In  public 
hlchwaji,  doM  not  utiioriM  tbe  cmatroetioit 
and  maintenanoft  til  an  indurtrtal  "apnr  track.** 
in  Tfew  of  the  definitiom  ttf  "tnniouta"  and 
"mritehM." 

[Ed.  Note.— ror  other  deflnittona,  see  Words 
and  Phrasei.  Bltat  and  Secrad  Series,  Switdi; 
^moat] 

S.  TkAsamtoB  ^2— Nor  to  tkkvaxl  om 

rCBIJO  BIOHSS  -DNUnS  PUUrXT  eKAKIBO. 

Corporate  priTilesw  which  are  not  vdinari- 
I7  and  necessarOy  an  incident  of  the  corporate 
frandiise  can  be  held  to  preratl  over  public 
rlchts  only  when  it  plainly  and  rapli<dt^  ap- 
pears that  Bocfa  privUefea  have  been  in  fact 
granted. 

S,  Snm  nuxMAM  «S928(4)— Ihddbtbiai. 

SPDB  TBAOK  HOT  XK0L1TDKD  IW  8TATUT0BT 
POWn  TO  OOHflTBOOI  '*boab"  AIAHO 
BTBEXTS. 

Under  (Xv.  Code,  |  46S,  aobd.  6,  giving  rail* 
road  power  to  coostnict  its  "road"  along  streets 
or  highways,  an  electric  railroad,  running  alcmg 
a  dt;  street,  has  no  power  to  construct  and 
maintain  an  industrial  apnr  track,  as  snbdlTi- 
sl<n  4,  whidi  permits  the  construction  of  nec- 
essary appendages  and  adjuncts,  cannot  be  read 
into  sabdiTision  S,  and  the  amendment  of  1907 
to  section  465,  permitting  oonstructifm  of  a 
road  with  one  or  more  trades,  would  not  diange 
the  constmctiou. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  BoadJ 

4.  Ebtoppkl  ^9(12(8)  —  Orrr  hot  bstofsvd 

BT  ACQtllBSCBITGX  XN  DSD  BT  BAILBOAD  Or 
BIEBET. 

Acqoiescence  in  constmction  and  mainte- 
nance of  an  industrial  spur  track  on  a  city 
street,  which  the  railroad  tiad  no  power  to  con- 
stmct  and  maiirtain,  cannot  estop  the  city. 

In  Bank. 

Appeal  from  Superior  Court,  Lob  Angles 
County;  Lewis  B.  Works.  Judge. 

Actlcm  by  tbe  Simona  Brick  Company  and 
tbe  Fadflc  saectric  Bailway  Company  against 
the  Caty  of  Lm  Angelea.  From  a  Judgment 
denying  an  injunction,  plaintitb  appeaL  Af- 
flrmed. 

Frank  Karr,  R.  O.  Gortner,  A.  W.  Aslibum, 
W.  R.  Millar,  Kenton  A.  Miller,  and  Freder- 
ick W.  Smith,  all  of  Los  Angeles,  for  appel- 
lants. 

Albert  Lee  Stephens,  Charles  S.  Bumell, 
and  Wm.  P.  Mealey.  all  of  Los  Angeles,  for 
respondent 


LENNON.  J.  Plaintiffs  seek  to  enjoin  the 
dty  ot  Los  Angeles  from  ranoTlng  a  certain 
indostriai  spur  tradt  maintained  by  the  plain- 
tiff railway  company  as  a  part  of  Its  electric 
railway  systnn  on  Santa  Monica  boulevard 
In  the  dty  of  Los  Angeles.  This  spur  trade 
serves  the  manufacturing  plant  of  the  plnln- 
tiff  brick  company  which  la  situated  on  prop- 
erty adjacent  to  Santa  MpiUca  boulevard. 
The  trial  court  denied  plaintiffs'  application 
for  an  Injunction  pendente  lite,  set  aside  a 
temporary  restraining  order  whidi  had  been 
previously  granted,  sustained  a  danorrer  to 
the  complaint  without  leave  to  ameod,  and 
eiit»ed  Judgmmt  for  defendant  Plalntlfb 
thereupon  prosecuted  tbla  appeaL 

Defendant  seeks  to  support  the  Judgment 
and  order  of  the  trial  oonrt  upon  the  ground 
that  Uiere  has  at  no  time  existed  aziy  legal 
authorify  for  Oie  boUdlng  and  mftintenance 
of  tibe  spur  tcfufk  In  question. 

The  spur  track  was  constructed  In  June, 
1909,  in  wjiat  was,  at  that  time,  unincorporat- 
ed territory  of  the  county  of  Los  Angeles. 
It  is  dalmed  that  the  said  qnir  trade  was 
built  pursuant  to  the  tains  of  an  ordinance 
of  the  Los  Angeles  countr  board  of  super- 
vtsors>  granting  a  franchise  to  the  predeces- 
sor of  plaintiff  railway  company  which  pro- 
vided "that  the  ri^t  of  way  be,  and  the  same 
la  hereby,  granted  to  B.  P.  Clai^,  and  his 
assigns,  over  and  along  the  public  highways 
of  the  county  of  Los  Angeles  In  this  ordinance 
named  [including  Santa  Monica  boulevard] 
for  the  period  of  fifty  years  from  and  after 
the  passage  hereof,  for  the  purpose  of  con- 
structing, maintaining  and  operating  a  single 
or  double  track  railway  thereon,  for  passen- 
gers, freight.  United  States  mall  and  baggage ; 
•  •  •  together  with  the  right  to  construct 
all  switches,  turnouts,  power  houses  and 
other  appliances,  properties,  structures  and 
attadiments  that  may,  be  necessary  for  tbe 
purpose  of  operating  said  road  and  enabling 
it  to  be  as  efficient  as  the  beet  electric  roads." 

[1 ,2]  It  is  contended,  on  belialf  of  defend- 
ant, that  the  words  of  this  ordinance  are  not 
adequate  to  authorise  the  cona tract! on  and 
maintenance  of  the  spur  track  here  in  ques- 
tion, ^is  contention  must  be  sustained. 
No  principle  of  law  is  better  settled  than 
that  corporate  privileges,  which  are  not  ordi- 
narily and  necessarily  an  Inddent  of  the  cor- 
porate franchise,  can  be  hdd  to  prevail  over 
public  rights  only  when  it  plainly  and  ex- 
plicitly appears  that  sudi  prlvil^es  have 
been,  In  fact,  granted.  Helena  Water  Worirs 
Cb.  V.  Helena,  195  V.  S.  383,  25  Sup.  Ct  40. 
49  L.  S>d.  245;  Indianapolis,  etc.,  Ry.  Ga  v. 
Citizens'  St.  Ry.  Co.,  127  Ind.  869,  24  N.  E. 
1054, 1002,  26  N.  B.  893,  8  L.  R.  A.  639 ;  Capi- 
tal aty  Ught,  etc.,  Co.  v.  City  of  Tallahassee, 
42  Fla.  462,  28  South.  810.  The  language  of 
the  franchise  In  question  here  does  not  lu 
terms,  nor  by  any  fair  implication,  contem- 
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plftte  and  conf^  the  aath(wlt7  to  construct 
and  maintain  an  Industrial  or  any  other  spur 
track  the  railroad  company.  Wltti  refer- 
ence to  trackage  facilities,  the  only  adjuncts 
to  the  main  line  expressly  permitted  by  the 
franchise  are  "turnouts"  and  "switches." 
As  ordinarily  understood  and  employed,  the 
words  "turnouts"  and  "switches"  are  in  a 
measure  Interchangeable.  In  railroad  par- 
lance  a  "switch"  consists  of  "two  parallel 
lengths  of  rails  Joined  together  by  rods,  pivot- 
ed at  one  end,  and  free  to  more  at  the  other 
end,  forming  a  part  of  the  track  at  its  Junc- 
tion with  a  branch  or  siding.  •  •  ♦  Such  a 
switch  may  be  used  to  connect  several  lines 
of  rails."  Century  Dictionary.  A  "turnout" 
Is  a  short  sidetrack— a  elding,  having  con- 
nection with  the  main  line  track,  upon  which 
one  train  may  be  switched  to  permit  anothn* 
train  to  pass  on  the  main  line  track.  Caatury 
Dictionary;  City  of  Philadelphia  v.  River 
Front  Co.,  133  Pa.  134,  19  AO.  356 ;  Borough 
Of  Brldgewater  v.  Beaver,  etc.,  Oa,  214  Pa. 
343,  63  AU.  796 ;  Erie  K.  Co.  v.  Steward,  61 
App.  DIv.  480,  70  N.  Y.  Supp.  608.  Clearly, 
therefore,  the  "turnouts"  and  "swltdies"  per- 
mitted by  the  franchise  In  question  are  no 
more  than  the  customary  short  tracks,  which 
are  usually  resorted  to  for  the  purpose  of 
enabling  and  facilitating  main  line  train 
movement.  On  the  other  hand,  a  spur  track 
IB  "a  short  track  leading  from  a  line  of  rail- 
way, and  (xmnected  with  it  at  one  end  only" 
(Century  Dictionary)  and  may  be  said,  as 
a  matter  of  cMnmon  knowledge,  to  be  a  track 
which  ia  pibjected  and  extended  laterally  or 
at  an  angle  to  the  main  Use,  and  Is  not  an 
adjunct  usual  or  necessary  to  the  primary 
c^ration  of  main  line  trains  and  cars.  Ob- 
viously, therefore,  a  spur  track  is  distinctly 
different  In  its  purpose  and  use  from  a  "turn- 
on^*  or  a  "switch."  A  reading  of  the  fran- 
chise in  question  falls  utterly  to  reveal  any 
ofher  words  or  phrases  which  may  be  said 
to  ccmtemplate  and  gnrnt  tb»  aaOiorlty  to 
oonstroct  an  Industrial  i^ar  track,  and.  In 
tbe  absence  thereof,  it  nmst  be  held  that  it 
was  not  the  Intention  of  Uie  board  of  supers 
visors,  nor  the  purpose  and  effect  of  the  fran- 
chise, to  grant,  without  more  ado,  the  right 
to  construct  Industrial  spur  tracks. 

[3]  It  Is  contended,  however,  upon  befaalf- 
ot  appellants,  that,  apart  from  and  without 
regard  to  the  terms  of  the  franchise  in  ques- 
tion, authority  to  construct  and  maintain  the 
spur  trade  In  question  is  to  be  found  In  the 
provisions  of  sections  465  and  470  of  the  Civil 
Code,  and  that.  In  any  event.  In  the  face  of 
tbe  facts  pleaded  In  the  complaint  the  dty 
la  estopped  from  Interfering  with  the  main- 
tenance of  the  said  spur  track.  Upon  this 
phase  of  the  case  we  are  in  accord  with  the 
dlscnssion  and  disposition  of  it  by  Mr.  Jus- 
dee  Sloane  of  the  Second  Dlvlsl<xi  of  the 
District  Court  of  Appeal  for  the  Second  Dis- 
trict, and  therefore  adapt  his  oplnloD  and 


condusions  as  the  oplnlw  of  this  ooor^ 
which  are  as  follows: 

"  •  •  •  'we  are  satisfied,  under  the  decMons 
of  tho  Supreme  Court,  that  this  case  turns  upon 
the  coDstmction  of  subdirisionB  4  and  6  of 
section  466  of  the  Civil  Code,  aud  upon  the 
meaning  of  tbe  words  'road'  and  'roads',  as 
used  in  these  subdivisions;  and  that,  in  the  ab- 
sence of  express  l^ldative  authority  enlarging 
the  powers  of  the  governing  authority  of  a  city 
or  county  In  this  regard,  section  465  defines  and 
limits  the  easement  that  may  be  permitted  to 
railroad  corporations  in  the  use  of  a  public  high- 
way. 

"Under  section  465,  Civil  Code,  subdivision  6, 
it  Is  provided  that:  'Every  railroad  corporation 
has  power  •  •  •  to  construct  [its]  roads 
across, 'along  or  upon  any  •  •  •  street,  ave- 
nue  or  highway  •  *  •  which  the  route  of  its 
road  Intersects,  crosses  or  runs  along.'  This 
provision,  however,  must  be  considered  In  con- 
nection with  BubdiTlsion  4  of  the  same  section, 
in  determining  the  meaning  of  the  word  'roads' 
as  here  used.  Under  subdivision  4 — as  it  read 
at  the  time  the  track  Involved  here  was  laid — 
it  ia  provided  that  'every  railroad  corporation 
has  power  *  *  *  to  lay  out  its  road,  not  ex- 
ceeding ten  rods  wide,  and  to  construct  and 
maintain  the  same,  with  one  or  more  tracks, 
and  with  such  appendages  and  adjuncts  as  may 
be  necessary  for  the  convenient  use  of  the  same.* 
Subdivision  4  cleaily  refers  to  the  laying  ont 
of  the  railroad  over  and  upon  its  right  of  way 
wherever  located.  Subdivision  6  refers  to  tiie 
spedfic  location  and  privileges  of  a  right  of  way 
over  streets,  avenues,  highways  or  other  locali- 
ties enumerated  in  snch  subdivision  ;  and,  by  the 
omission  of  the  words'  relating  to  'appendages* 
and  'adjuncts,'  appears  to  limit  the  term  'roads* 
as  there  used,  to  the  main  tracks  of  the  railway. 
In  Los  Angeles  v.  Southern  Pacific  R.  B.  Co., 
157  Cal.  368, 108  Fae.  65,  the  Supreme  Court 
clearly  lays  down  the  limitation  of  the  use  ot 
tiighways  by  railroad  corporations,  in  the  ab- 
sence of  other  express  le^lative  authority,  to 
tbe  privileges  set  out  In  sut>divl8lon  5  of  section 
465  of  the  Civil  Code;  and  also  limits  the  ap- 
plication of  such  use  to  the  construction  aud 
maintenance  of  tbe  spur  tracks  constituting  the 
main  lines  of  the  railway. 

"The  case  just  cited  is  one  in  which  tbe  city 
of  Los  Angeles  sought  to  eject  the  Southern 
Pad&e  Railroad  Company  from  -the  possession 
of  a  portion  of  Alhambra  street,  tu  said  dtr. 
The  railroad  company,  in  addition  to  the  two 
main  through  tracks  of  Its  railway,  had  con- 
structed  and  was  maintaining  a  third  track  over 
a  portion  of  said  avenue,  which  connected  with 
the  grounds  used  for  its  shops,  and  was  also 
used  for  a  side  track.  It  was  tbe  right  to  main- 
tain this  third  track  that  was  in  dispute.  The 
railroad  constructed  these  tracbs  under  an  ordi- 
nance of  the  dty  of  Los  Angeles  purporting  to 
set  apart  to  the  unreserved  and  unrestricted 
use  of  the  Southern  Padfle  Bailroad  Company 
all  of  the  street  in  question.  It  Is  held  in  the 
opinion  that  this  ordinance  is  effective  to  the 
extent  that  the  dty  had  power  to  grant  the  use 
of  the  street  for  railroad  purposes.  The  court 
in  this  connection  says:  'Admittedly  the  dty 
council  at  that  time  had  only  such  power  In 
this  regard  as  had  been  conferred  upon  them  by 
the  Legislature  of  the  state.  Their  anthority  to 
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srut  soch  a  me  of  dia  street  by  the  raflroad 
cnnpacy  as  Indadea  the  malDtenuce  of  HUM 

third  track  must  be  foand,  so  far  as  we  have 
been  able  to  fiacertaln,  In  sccdons  46S  and  470 
of  the  Civil  Code,  as  the  same  stood  at  the  time 
of  the  adoption  of  this  ordinance.  *  *  *  At 
the  time  of  the  adoption  of  this  ordinance  the 
only  legislative  autborization  of  the  nse  of  a 
public  street  for  railroad  purposes  was  in  aub- 
dirision  5  of  section  46S  of  the  Civil  Code,  the 
section  enumerating  the  powers  of  railroad  cor- 
porations. *  *  *  nils  subdiTlsion  was  part 
of  the  orliAnal  Code,  and  has  never  been  amend- 
ed. It  is  to  be  observed  that  this  provision  Is 
limited  to  the  "road''  of  a  railroad  corporation ; 
in  other  words,  that  it  grants  to  a  railroad  cor- 
poration the  right  to  use  a  street,  avenue  or 
highway  only  as  a  place  for  its  "road."  .  Noth- 
ing is  said  therein,  as  in  the  next  preceding  sub- 
division, to  which  we  will  refer  later,  about 
"such  appendages  and  adjuncts  as  may  be  nec- 
essary for  the  convenient  use  of  the  same." 
This,  as  we  hare  said,  was  the  only  purported 
legislattve  authorizatkm  of  the  use  of  any  street 
for  raUroad  purposes.  Section  470  of  t£«  Civil 
Code,  as  it  then  and  has  ever  since  stood,  pro- 
viding that  "qo  railroad  corporation  mast  use 
any  street,  alley,  or  highway,  or  any  of  the  land 
or  water,  within  any  incorporated  city  or  town, 
unless  the  right 'to  so  use  the  same  is  granted 
by  a  two-thirds  vote  of  the  town  or  city  author- 
ity from  wliicb  the  right  must  emanate,"  Is  sim- 
ply a  limitation  upon  such  authorization,  mak- 
ing sndi  a  grant  by  the  town  or  dty  authority 
a  condition  precedent  to  the  exerdse  of  the  pow- 
er given  by  the  Legislature  so  fiir  as  streets 
in  incorporated  cities  or  towns  were  concerned. 
See  Areata  T.  Areata,  etc,  R.  R.  Co.,  92  Cal. 
645,  28  Pac.  e76.  •  •  •  .The  city  council  of 
Los  Angeles  was  limited,  therefore,  to  a  grant 
of  the  right  described  la  said  subdivision  B  of 
section  465  of  the  Civil  Code,  and  in  so  far  as 
the  ordinance  exceeded  this,  it  was  without  legis- 
lative authority  and  ineflectnal  to  give  the  rail- 
road company  any  rights.  The  power  given  by 
that  aobdiTiuon  was  simply  "to  construct  their 
zoada  across,  along  or  upon"  a  atzeet  or  high- 
way. What  was  meant  by  the  term  "roads" 
as  therein  used?  We  think  it  mast  be  held  to 
have  meant  the  single  or  double-track  road  re- 
ferred to  in  subdivision  4  of  the  same  section 
as  it  stood  at  that  time.  *  *  *  Doubtless  the 
words  "and  with  such  appendages  and  adjuncts," 
etc,  as  used  in  this  subdivision,  include  neces- 
sary side  tracks,  but  this  subdivision  is  not  one 
dealing  with  the  right  to  use  a  street  or  high- 
way. When  we  come  to  that  subdivision  (sub- 
dlvisioo  5),  we  find  that  right  limited  to  the 
"rood."  •  •  *  The  omission  of  any  reference 
thereto  [to  appendages  and  adjuncts]  in  the  sub- 
division relative  to  the  use  of  public  highways 
shows  the  intention  to  confine  such  use  to  the 
road  itadf,  consisting  of  not  exceeding  two 
tracks.'  As  applied  to  the  case  at  bar,  this  de- 
cision of  the  Supreme  Court  plainly  limits  the 
rights  of  the  plaintiffs  under  the  provisions  of 
section  4U5  of  the  Civil  Code  to  use  the  street 
for  the  main  tracks  of  their  railway  line,  with- 
out the  'adjuncts  and  appendages'  referred  to 
in  subdivision  4. 

"Counsel  for  appellants  seek  to  distinguish  the 
conditions  as  shown  in  Cit;  of  Los  Angeles  v. 
Southern  Pacific  R.  B.  Co.,  supra.,  from  the 
case  at  bar  for  the  reason  that  at  the  time  of 


tha  Qonstmelion  oC  tb»  oontegted  iraric  In  the 
case  dted  subdivision  4  of  section  405  em- 

powered»the  railroad  corpM^tion  to  ooostnict 
and  maintain  Its  road  Vlth  single  or  doable 
tracks' ;  whereas,  at  the  time  of  the  ccmstroe- 
tion  of  the  spur  track  here  In  controversy  sub- 
division 4  had  been  amended  to  empower  the 
construction  of  a  road  'with  one  or  more  tracks.' 
We  do  not  understand  the  decision  above  cited 
to  rest  npon  the  qoestiui  as  to  the  number  of 
tracks  of  wUdi  the  'road'  might  ctmsist,  but 
upon  the  pn^ositioa  that  a  side  trad^  or  torn- 
out  is  not  one  of  the  tracks  of  the  road,  but  an 
'adjunct*  or  'appendage'  for  the  'conv^cnt  use' 
of  the  road.  We  think  it  clear  that  'spur  tracks' 
constructed  and  used  in  connection  with  the 
business  of  Individual  shippers,  and,  as  in  thi^f 
case,  constructed  long  after  the  road  is  built  and 
in  operation,  are  not  such  component  parts  of 
the  oorporation's  'road,*  however  few  or  many 
tracks  the  road  nay  liave,  as  to  be  included 
widiln  the  meaning  of  the  word  'roads,'  as  used 
in  subdiviflon  S  (5  section  465.  Rather,  they 
are  'appendages*  or  'adjuncts.'  and  as  such  ap- 
pellants refer  to  them  in  their  brief. 

"In  Areata  v.  Areata,  etc.,  R.  R  Co.,  92  Cat 
639,  28  Pac.  676,  so  much  relied  upon  by  the 
learned  counsel  for  appellants,  the  interpreta- 
tion of  the  terms  of  section  465,  Civil  Code,  as 
to  what  constitntee  the  'roads'  which  a  rail- 
road may  build  in  a  public  highway  was  not  dis- 
cussed. In  so  fkr  as  the  matter  is  referred  to 
at  all,  the  word  'road,*  as  used  in  section  463 
of  the  same  diapter,  1*  held  to  apply  ooly  to 
the  'main  road  provided  for  in  tlw  company** 
articles  of  Incorporation';  and  the  switch  m 
side  track  under  consideration  is  referred  to 
as  'a  mere  convenience  in  the  operation  of  the 
road,'  and  as  no  more  a  part  of  the  work  re- 
ferred to  in  the  section  'than  the  site  for  a 
depot  or  lauding  place  in  a  street  of  the  town 
would  be.'  The  amendment  oi  1907,  pei^ 
mitting,  under  eectioa  466,  'one  or  more  traclo,' 
instead  of  a  'single  or  doable  track,'  does  not 
change  the  meaning  ot  tlw  word  'toad*  aa  there 
used.  It  still  refers  to  the  main  line  of  the  road 

PK^WT. 

"Appellants  strongly  protest  against  any  aodi 
interpretation  of  thia  Code  section,  asserting 
that,  because  spur  tracks  sodi  as  here  ioTtdved 
are  an  essential  part  of  every  railroad  system, 
the  right  to  construct  them  in  public  highways 
should  not  be  questioned.  Of  even  greater  ne- 
cessity to  the  proper  equipment  of  a  railroad 
system  are  the  stations,  depots,  and  roundhouses, 
which  are  the  *appendagei^  and  'adjnncta^  of 
every  modem  railroad,  and  yet  no  one  would 
seriously  look  to  nbdiTiaioa  6  of  aectton  4fi6  of 
the  OivU  Code  for  authority  to  nee  the  roada  of 
a  county  for  such  purposes.  *  *  • 

[4]  "Appellants  make  the  further  point  that 
the  city  of  Los  Angeles  is  estopped  to  deny  the 
right  of  the  plaintiff  railway  company  to  main- 
tain this  spur  track.  Attention  is  called  to  the 
fact  as  shown  by  the  record  that  the  spur  track 
was  constructed  uid  put  "in  operation  in  June, 
1909;  that  it  came  within  the  dty  limits  by  an- 
nexation of  the  locality  in  ifthldi  it  waa  situated 
in  October  of  that  year,  and  has  Iteea  main- 
tained and  operated  ew  ainoe,  until  S^teia* 
her  1,  1911,  without  protest  or  interference; 
that  the  plaintiff  Simons  Brick  Company,  In 
reliance  upon  the  maintenance  of  this  spur,  has 
built  up  an  extensive  business  dependent  on  the 
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spur  track  for  its  senice;  and  that  ezpenrire 
improTements  have  been  made  bj  the  plaintifls, 
at  the  instance  of  the  cit7,  to  conform  the  spur 
track  to  the  paving  and  grading  reqnipementa  of 
the  city  of  Santa  Monica  boulevard.  In  fact, 
a  strong  showing  is  made  for  the  appUcatlon  of 
tbo  equitable  doctrine  of  estoppel,  if  the  cit,v 
of  Iios  Angeles  and  tlu  publie  Interests  con- 
cerned an  in  a  position  to  be  subject  to  estop- 
pel by  eoudact  and  acqaleBcencc.  But,  as  is 
said  in  Oardella  t.  County  of  Amador,  104  CaL 
5S5, 129  Pac  993:  The  doctrine  of  estoppel  can- 
not, we  think,  be  applied  so  as  to  validate,  as 
against  the  public,  giants  in  excess  of  the  limit- 
ed powers  conferred  upon  the  public  agents  who 
assumed  to  make  them.'  If  the  right  to  an 
easement  on  Santa  Monica  boulevard  arises  sole- 
ly from  the  provlsiona  of  the  Civil  Code,  sabjcct 
only  to  Ita  ratification  by  the  city  of  Los  An- 
geles, then  the  dty  te  trlthont  power  to  extend 
the  ligbta  of  plaintiffs  tither  by  ita  positive 
act  or  passive  acquiescence.  If  it  is  subject  to 
power  vested  in  the  dty  under  section  2  of  its 
charter,  for  jKrmitting  the  construction  of  spur 
or  side  tracks,  then  it  would  be  subject  to  rev- 
ocation under  the  proviso  of  the  same  section 
that  all  permits  granted  thereunder  'sbaU  be 
revocable  at  the  pleasure  of  the  council.'  In 
either  event,  whether  the  city  was  without  pow- 
er by  direct  action  to  authorize  the  boildiog  of 
this  spur,  or,  having  the  iwwer,  was  privileged 
at  any  time  to  revoke  its  consent,  we  do  not  aee 
bow  it  could  be  held  by  estoppd  to  an  obliga- 
tion which  it  could  not  assume  by  express  agree- 
ment, or  which,  if  assumed,  it  eoald  revoke  at 
its  pleasure.  Detroit  v.  Detroit  City  B.  B.  Go. 
<C.  C.)  66  Fted.  867 ;  St.  L.,  A.  &  T.  H.  B.  H. 
Co.  V.  Belleville,  122  111.  376,  12  N.  B.  680; 
Ashland  v.  Chicago,  etc.,  B.  B.  Co.,  105  Wis. 
308,  80  N.  W.  1101;  Sutro  v.  Pettit.  74  CaL 
386,  1ft  Pa&  7,  6  Am.  St  Bep.  442;  City  R.  B. 
Co.  V.  CitiaeDSi*  St.  K.  R.  Co.,  166  U.  S.  666, 17 
Sap.  Ct  66S.  41  U  Ed.  1114. 

"The  Cacts  as  set  out  in  the  pleadings  do  not 
entitle  plaiDtiffs  to  the  relief  demanded." 

The  m-der  and  Judgment  appealed  from 
are  affirmed* 

We  concur:  ANOELLOTTI,  a  J.;  WIL- 
BUB,  J. ;  SHAW.  J. ;  OLNBY,  J. ;  lAWLOB, 
J.;  KERRIGAN,  Judge  pro  tern. 


DAHMANN  v.  HTDRAUUC  CLUTCH 

CO.  et  al.    (Civ.  2543.) 

<Distrlct  Court  of  Appeal,  Second  District,  Di- 
vision 2,  CaUfomia.  Jan.  2(MS20.) 

1.  Appeal  and  kbbok  «S=»917(1)— On  appeal 

nOlC  JUOOtlKHT  ON  SEUDBBEB  COUPLAIHT 
lEUBT  BB  TAKEN  AT  ITS  rULL  VALVE. 

On  appeal  from  a  Judgment  rendered  on  a 
demurrer  to  a  complaint,  the  complaint  must 
be  taken  at  its  full  face  value. 

2.  iNjnncnoif  ^&-CotTBr  will  not  bs- 

SIBillf  DOING  or  LAWrUL  ACT. 

Equity  will  not  restrain  sb*.  person  from 
doing  that  which  the  law  authurizes  him  to  do. 


3.  GOBPOBATIOMB  ^S^eSO  —  A88E8B1CBNT  ON 
CAPITAL  STOCK  TO  PAT  DEBTS  AND  TO  DT8IN- 
COBFOR&TE  IN  CaLIFOKNIA  AND  2NC0BP0RATI 
EL8BWEEBB  WILL  NOT  BE  ENJOINED  AT  BOTT 

OF  ASSESSED  BTOCKHOLDEB. 

In  view  of  Civ.  Code,  S  285,  providing .  a 
method  for  incorporating,  and  under  Code  Civ. 
Proc.  8  1227  et  seq.,  providing  the  method  of 
winding  up  corporate  affairs  and  the  process 
of  disincorporation  and  malting  it  a  prerequisite 
that  the  debts  of  the  corporation  be  paid,  and 
under  Civ.  Code,  {  SSI.  providing  for  the 
levy  of  an  assessment  for  that  purpose,  the  acts 
of  a  corporation  and  its  officers  and  directors 
in  imposing  an  assessment  wLich  would  dis- 
charge its  debts,  In  order  to  disiucorporate  in 
California  apd  to  incorporate  in  Arizona,  was 
not  a  violation  of  law  which  would  be  re- 
strained at  the  instance  of  a  stodcholder  so  as- 


Appeal  frcHn  Superior  Oonrt,  IjOS  Angeles 
County ;  Grant  Jackson,  Judge. 

Salt  for  injunction  hs  O.  S.  Dammann 
against  the  Hydraulic  Clutch  Company  and 
others.  Demurrer  to  second  amended  com- 
plaint sustained,  and  plaintiff  appeals.  Af- 
firmed. 

David  J>.  SaUee  and  Gesner  WUUama,  both 
of  LoB  Angeles,  for  appellant. 
Rk  T.  Uxmey,  of  Los  Angelea,  for  reapmkd- 

enta. 

THOMAS.  J.  Obla  te  an  action  brou^ 
praying  toe  Injunctive  ft^t  Tbe  aeotad 
amended  compl^t.  It  ia  claimed,  states  a 
cause  of  action.  A  demurrer  waa  interpooed, 
was  sustained  with  leave  to  ainend,  and,  plain- 
tiff having  filled  to  amoid  within  the  time 
allowed.  Judgment  waa  raitered  accordingly. 
The  anwal  is  fmn  the  Judgment  so  altered. 

Plaintiff  alleges  that  he  is  the  owner  of 
3,400  shares  of  the  cairital  stock  of  the  de- 
fendant Hydraulic  dutch  Obmpony;  that 
said  company  "has  beoi  and  now  is  a  cwpo- 
ration  duly  Incorporated  and  existing  nnder 
the  laws  of  the  state  of  California" ;  and  that 
the  defendant  named  herein,  ezo^tlng  said 
defendant  company,  "have  been  and  now  are 
the  and  all  the  directors  and  officers  of  said 
corporation."  It  Is  alleged,  "on  Information 
and  belief,"  that  the  defendant  ooiporatlon  is 
the  owner  of  certain  United  States  patents 
for  the  construction  of  certain  hydraulic  ma- 
chinery, whidi  said  patents  "are  the  total 
and  only  asaete  of  aald  coipwatlon.  except 
the  sum  of  fGOO  in  lawful  money  of  the  Unit- 
ed States."  The  complaint  farther  avws 
that— 

For  the  purpose  of  evading  the  laws  of  this 
state,  the  officers  and  directors  of  said  corpora- 
tion "declared  that  they  would  cause  to  be  paid 
all  the  debts  of  the  corporation,  solely  for  tbs 
purpose  of  being  able  to  dialnoorporate  under 
the  laws  of  the  state  of  California,  and  for 
the  further  purpose  of  reincorporating  *  •  • 
under  the  laws  of  the  state  of  Arizons,  and 
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solely  for  the  purpose  of  evading  the  said  stat- 
ute of  the  state  of  California,  and  not  becoming 
and  being  subject  to  said  commissioner  of  said 
state  of  California";  and  that  for  said  pur- 
pose, and  to  pa;  the  debts  of  said  corporation 
as  required  by  the  laws  of  this  state,  "before 
titej  could  cause  to  be  dlsincoriwrated  the  said 
corporation  "  the  officers  and  director*  caused  an 
BBBesament  to  be  "duly  and  regularly  levied 
*  *  *  upon  the  capital  stock  of  the  corpora- 
tion ;  *  *  *  that  when  the  said  assessmeot  is 
collected  (if  this  court  permits  it  to  be  bo  done) 
said  corporation  and  said  officers  and  directors 
will  carry  oat  the  aforesaid  purpose  •  •  ♦ 
unless  restrained  by' the  court,"  and  by  so  doing 
"plaintiff's  stodc  and  interest  in  said  Hydraulic 
(^utch  C<Hnpany  and  its  assets  will  be  thereby 
rendered  worthleis  and  of  no  ralue  whatever; 
that  plaintiff  is  without  adequate  remedy  at 
law,  and  ia  informed  and  believea  that  the  de- 
fendants are  insolvent,  and  unless  an  injunction 
is  issued  *  *  *  the  plaintiff  will  receive 
great  and  IneparaUe  Injury.*' 

The  complaint,  taking  It  at  Its  fall 
face  value,  as  Wie  mnat  tai  this  instance,  dis* 
closes,  we  tblnk,  not  one  Illegal  act  on  the 
part  of  the  officers  or  directors  of  the  defend- 
ant corporation.  A  court  of  equity  will  not 
restrain  any  person  from  doing  that  which 
the- law  authorizes  that  person  to  do.  People 
T.  Gold,  etc.,  Mining  Co.,  66  Oal.  166,  4  Pac. 
1160.  The  law  which  prescribes  the  method 
for  Incorporating  as  a  corporation  (section 
286,  Civ.  Code)  provides  also  the  method  of 
winding  up  its  affairs  as  such  (sectlcm  1227 
et  seq.,  Obde  Civ.  Proc),  as  well  as  the  actual 
process  of  dlslncorporation.  In  oilier  to  ac- 
complish the  latter  result,  It  is  a  legal  pre- 
requisite that  the  debts  of  the  corporation  be 
paid  (section  1228,  Oode  Civ.  Proc.),  and,  if 
necessary,  an  assessment  may  be  levied  tor 
that  purpose  (section  381,  Civ.  (?ode).  When 
the  dlslncorporation  has  been  accomplished, 
the  corporation  is  dead.  Obviously  the 
"right,  title,  and  interest"  of  a  dead  corpora- 
ticHtt  cannot  be  transferred  anywhere.  The 
fact  that  the  same  Individuals  who  at  pres- 
ent comprise  the  officers  and  directors  of  the 
defendant  corporation  may  hereafter  go  to 
another  state,  under  the  laws  of  which  they 
may  believe  more  freedom  of  action  will  be 
givm  to  them,  while  one  may  not  approve  of 
that  course,  still  It  is  a  violation  of  no  law, 
and  Is  but  the  exercise  of  a  right  guaranteed 
under  the  Oonstltutlon  of  the  United  States. 

Appellant  contends  that  "there  la  but  one 
point  raised  by  this  appeal,  to  wit:  Can  a 
corporation  Invoke  the  laws  of  the  state  for 
the  purpose  of  evading  the  laws  of  the 
state?"  But  after  a  careful  perusal  and 
dose  study  of  the  complaint  we  fall  to  find 
therein  any  hook  upon  whl<4i  that  question 
may  be  hung. 

The  authorities  dted  by  appellant  throw 
no  light  whatever  on  the  real  Qoestlon  with 
which  we  are  confronted. 


TUe  appeal,  we  think,  la  without  merit. 
The  ruling  of  the  trial  court  was  correct- 
Judgment  affirmed. 


We  concur: 
SLOANBt  J. 


FINLAXSON,     P.  J.; 


HOBTON  V.  TRAVELERS'  INS.  CX>. 
(Civ.  8048.) 

(District  0>urt  of  Appeal.  Second  District,  Di- 
vision 2,  California.  Jan.  13,  IQSO.  Hear- 
ing Dsnied  Supreme  Court  March  U, 
1920.) 

1.  InSUKANOC  9:3>63S — COHPUIIfT  ADOFTUfO 

ZiAnacAOE  or  accident  fouot  snmciENT 

AS  AGAINST  OBHESAL  DEUUBBEB. 

As  against  general  demurrer,  a  comidaint 
in  an  acticm  on  an  accident  poLU^  was  suffi- 
cient where,  adopting  the  language  of  the  pol- 
icy, it  averred  in  'general  terms  that  the  in- 
sured met  his  death  from  bodily  injuries  ef- 
fected directly  through  "external,  violent,  and 
accidental  means,"  and  that  hia  death  was  oc- 
casioned by  such  means  alone,  without  aver- 
ring the  particular  facts  and  circumstances  at- 
tending the  death  or  injury. 

2.  PUUDXna  «S>34U)  —  GCNXBAL  atsbmsztis 
UA.X  BE  LOOKED  TO  TO  COUPUBTC  THB  E8- 
BERTXALS  03f  A  CAUSE  Or  ACTION  WHERB  HOT 
INCONSISTENT  WITH  SPECIAL  AVEBUSNTS. 

Although  vedfic  averments  must  be  given 
precedence  over  general  avermenta,  inasmudi 
as  the  general  allegations  are  deemed  explained, 
limited,  and  controlled  by  the  specific  allega- 
tions, this  is  true  only  where  there  la  an  in- 
consistency between  the  general  averments  and 
spedflc  averments,  and,  in  the  abssnce  of  any 
inconsistency,  the  general  averments,  if  neces- 
sary, may  be  looked  to  to  oomidete  the  essentiab 
of  a  cause  of  action. 

3.  IHSUBAHOE  <.i  I  lC6-^0  BKOOTEBT  OR  AOOI- 
DBHT  FOUCT  IF  JNBDBBD  D(KS  VOLnNTAST 
ACT  NATTBAIXTBESULTIRO  IK  IVJUBT;  **AC- 
CZDBNTAL  HXAm." 

There  can  be  no  recovei?  under  an  aecideBt 
policy  If  the  insured  does  a  voluntarj  act  the 
natural,  usual,  and  to-be-expected  result  of 
which  is  to  bring  injury  upon  himself;  injury 
or  death  so  occurring  not  being  produced 
"accidental  means"  in  any  sense  of  tiw  word, 
legal  or  colloquial. 

[Ed.  Note.— For  other  definitlonB,  see  Words 
and  Phrases,  First  and  Second  Series,  Acd- 
dental  Means.] 

4.  Insubancb  <g=3455 — Not  bnouoh  that  iu- 

JXJBT  SHOULD  BE  UNEXPECTED  OB  UNiVKE- 
BEEN  UNDEB  POLICY  INSUBINQ  AGAINST  IN- 
JUBIES  BETECTED  BT  "ACCIDENTAL  HEANS." 
Where  a  policy  does  not  Insure  against 
accidental   death  or  accidental  injuries,  but 
against  death  or  injuries  effected  by  accidental 
means,  it  is  not  enough  tliat  the  death  or  in- 
jury should  be  unexpected  w  unforeseen,  but 
there  must  be  something  of  an  unexpected  or 
unforeseen  character  in  the  means  through  which 
the  injury  was  sustained,  or  the  death  produced. 


^aFor  other  oaiM  bm  same  topic  aad  KEY-I4UUBBR  In  all  Ker-Numbered  Dlgesta  and  ladazat 
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6.  IKBUBAROK  4=>456  — DEATH  rBOM  BLOOD 
POiaORINO  BKStTLTINO  TROftI  OEBUB  ON  DEN- 
TAL INSTBUMSnTS  CAUSED  BT  "eXTXBNAI^ 
VIOLENT,  AND  ACCIDENTAL  HKANS"  WITHIN 
ACCXDBNT  POXJCT. 

Where  insared  Ttduntarily  underwent  a 
dental  operatloa,  and  the  dentist  unintentionally 
introduced  into  inrared's  BTstem  virulent  cernw 

contained  on  what  he  supposed  were  dean  and 
aseptic  instruments,  resisting  in  blood  poison- 
ing and  the  death  of  insured,  death  was  effected, 
"directly  and  indei>endently  of  all  other  causes, 
through  external,  violent,  and  accidental  means" 
within  the  meaning  of  aoddent  insurance  policy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhraaeB,  First  and  Second  Series,  External, 
Violent,  and  Accidental  Means.] 

ArkbI  from  Saperlw  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  Jessie  Balcfa  Horton  against  the 
Travelers'  Insurance  Company.  Judgm'oit 
for  defendant,  and  plalntlfl  appeals.  Be- 
Teraed. 

H.  T.  Morrow  and  A.  R.  Trnex,  both  of 
td»  Axtgeles,  for  appellant. 

Walter  E.  Taller,  O'Melroiy,  Stevens  & 
Toller,  and  Sayxe  Macnell,  all  of  Los  Angeles, 
fbr  reqjKmdent 

■ 

FtNIiATSGN,  P.  3.  This  Is  an  actim  up- 
on an  accidrat  Insurance  policy  executed  by 
defendant  to  plalntUTs  deceased  huaband. 
George  Bay  Horton,  whereby  he  was  Insured 
against  death  "from  bodily  Injuries  effected, 
directly  and  Independently  of  all  other  caus- 
es, through  external,  violent,  and  accidental 
means.**  A  general  demurrer  to  the  com- 
plaint was  sustained  by  the  court  below. 
From  the  Judgment  thereupon  entered,  plain- 
tiff has  taken  this  appeaL 

The  question  presented  la:  Do  the  facts 
alleged  in  the  complaint  show  that  die  In- 
sored  died  from  bodily  injuries  effected  sole- 
ly throogh  "external,  violent,  and  accidental 
means'*?  complaint  allies  the  drcnm- 
stances  attending  the  death  of  Oie  insured  as 
follows: 

"On  or  abont  December  8,  1914,  at  Los  An- 
geles. CaL,  and  while  said  accident  insurance 
policy  was  in  force,  said  George  Bay  Horton 
received  bodily  injuries,  e£Eected  directly  and 
Independently  of  all  other  canses,  through  ex- 
ternal, violent,  and  accidental  means,  to  wit, 
by  the  introducti<»i  of  vimloit  germs  by  and 
throiuKb  dental  instruments  with  virulent  genns 
unexpectedly  and  unintentionally  thereon,  caus- 
ing blood  poisoning,  and  said  injuries  directly 
and  proximately  caused  and  resulted  in  the 
death  of  said  Qeorge  Ray  Horton  on  January  4, 
1915.  l%e  use  of  said  dental  instruments  with 
virulent  germs  thereon,  as  aforesaid,  and  the 
introdnctikm  of  said  virulent  germs,  as  afore- 
said, were,  and  each  of  them  was,  anforeseen, 
unintended,  and  unexpected  by  said  deceased,  or 
by  any  one  else,  and  said  introduction  of  said 
Tirulent  germs  and  the  use  of  said  dental  in- 
strnments  with  virulent  germs  thereon,  as  afore- 
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[1,2]  As  against  a  general  demurrer,  a 
complaint  Is  sufficient  where,  adopting  the  lan- 
guage of  the  policy,  it  avers  in  general  terms 
that  the  Insured  met  his  death  from  bodily 
injuries  effected  directly  through  "external, 
violent,  and  accidental  means,"  and  that  his 
death  was  occasioned  by  such  means  alone, 
without  averring  the  particular  facts  and  cir- 
cumstances attending  the  death  or  injury,  as 
plaintiff  has  done  In  this  case.  Richards  v. 
Travelers*  Ins.  Co.,  89  OaL  170,  26  Pac.  762, 
23  Am.  St  Rep.  465 ;  1  a  J.  488.  It  is.  It  is 
true,  the  general  rule  that  specific  averments 
must  be  given  precedence  over  general  aver- 
m^ts,  inasmuch  as  the  general  allegations 
are  deemed  explained,  limited,  and  controlled 
by  the  spedflc  allegations;  but  thia  is  true 
only  where  there  is  an  Inconsistency  between 
the  general  and  spedflc  averments.  In  the 
absence  of  any  IncmBlstency,  the  general 
averments,  if  necessary,  may  be  loolced  to 
to  complete  the  essentials  of  a  cause  of  ac> 
tlon.  If,  in  the  Instant  case,  the  general  al- 
legations alone  be  looked  to,  the  complaint 
unquestionably  alleges  a  cause  of  actl(m 
(Richards  v.  Travelers'  Ins.  Co.,  snpra),  and 
we  thinh  the  spedflc  averments  are  entirely 
consistent  with  the  general  averments  and 
with  the  statement  of  a  cause  of  action. 

The  drcumstances  attendhig  the  d^th  of 
the  Insured,  as  dlsdosed  by  the  complaint, 
appear  to  he  sobstantlally  these:  The  death 
was  the  result  of  blood  poisoning  as  the  im- 
mediate cause;  thia  Uood  pcdsonlng  waa 
caused  by  the  Introduction  of  vlrulcmt  germs 
Into  the  body  of  the  InanrM;  these  germs 
were  on  dental  instruments ;  the  infected 
dental  instnunenta  were  used  In  the  course 
of  a  dental  operatim  that  was  had  upon  tiie 
Insured  shortly  befwe  his  death ;  thus  were 
the  ^rms  introduced  into  the  body  ot  the 
insured,  and,  as  alleged,  the  presoice  of  the 
germs  upon  the  Instruments  was'  unforeseen, 
unintended,  and  unexpected  by  the  insured 
or  by  any  one  else;  the  use  of  the  Instro- 
ments  with  the  germs  thereon  was  "external, 
violent,  and  acddental." 

[3, 4]  Respondent  contends  that  there  can 
be  no  recovery  where  the  injury  or  death  is 
the  result  of  the  voluntary  act  of  the  Insured, 
although  such  restilt  may  be  entirely  unex- 
pected and  undesigned.  Without  donbt, 
there  can  be  no  recovery  if  the  Insured  does 
a  voluntary  act  the  natural,  usual,  and  to-be- 
expected  result  of  which  is  to  bring  Injury 
upon  himself.  An  Injury  or  death  so  occur- 
ring Is  not  produced  by  "acddental  means" 
in  any  sense  of  the  word,  legal  or  coUoqalaL 
Lickleider  v.  Traveling  Men's  Aas'n  (Iowa) 
166  N.  W.  363,  3  A.  Ll  R.  1295.  Where,  as 
here,  the  policy  does  not  Insure  against  acci- 
dental death  or  acddental  injuries,  but 
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against  deaQi  or  Injuries  efFected  by  acci- 
dental means,  U  Is  not  enough  that  the  death 
or  injury  should  be  unexpected  or  unfore- 
seen ;  there  must  be  something  of  an  unex- 
pected or  unforeseen  character  in  the  means 
through  which  the  injury  was  sustained  or 
the  death  produced.  Admittedly  this  is  the 
established  rule  in  this  state.  Rock  t.  Trav- 
elers' Ins.  Co..  172  OaL  482,  156  Paa  1029,  h. 
R.  A.  1816B,  1196.  But.  though  this  unques- 
tionably Is  the  law.  It  Is  not  applicable  to 
the  facts  as  alleged  in  the  complaint  now' un- 
der consideration.  Here,  according  to  the- 
complaint,  the  element  of  unexpectedness 
was  In  the  preceding  act  or  means  which  led 
to  the  death,  namely,  the  use  of  Instruments 
with  virulent  germs  thereon,  the  presence  of 
the  germs  being  wholly  unsuf^cted,  and 
Justly  so,  perhaps,  for  it  Is  common  knowl- 
edge that  in  modem  surgery  great  pains  are 
usually  taken  to  avoid  using  unsterillzed  In- 
struments, though,  doubtless,  whether  this  is 
the  common  experience  Is  a  question  of  fact 
for  the  Jury. 

In  Western  Oom.  Travelers'  Ass'n  t.  Smith, 
«e  Fed.  401.  29  O.  0.  A.  223,  40  Ix  B.  A.  6B8. 
a  leading  case.  It  la  said  that  the  term  "ac- 
cidental meuu}"  iB  descrtptlTe  d  "^eans 
which  produce  effects  which  are  not  ttielr  nat- 
ural and  probable  consequences."  See,  also, 
Llcklelder  v.  Traveling  Men's  Ass'n,  snpra, 
a  recait  and  weU-constdered  case.  The  In- 
trodurtioB  Into  ttie  Insured's  body  of  virulent, 
dlaease-prododng  gmoB  was  not  the  natural 
and  probaUe  oonseqnenoe  of  the  use  by  the 
doitlst  of  d&tial  Instruments  In  the  nwntli  of 
the  Insured,  when  proceeding  in  the  manner 
usual  and  customary  in  audi  operations.  If, 
m  we  are  bound  to  Infer  fnmi  the  aUegations 
of  the  complaint,  the  usual  and  customary 
practice  In  such  operations  Is  to  use  none  but 
clean  and  sterilized  Instruments.  It  doubt- 
less is  true  that  the  insured  knowingly  and  In- 
tentionally permitted  the  dentist  to  Introduce 
the  dental  Instnunnits  Into  his  mouth,  but 
he  did  not  know  that  he  was  pmnittlng 
germ-infected  Instruments  to  be  used  in  his 
mouth.  The  result,  the  death  of  the  Insured, 
was  not  the  natural  and  probable  conse- 
quence of  using  sterilized  and  aseptic  In- 
struments. 

IS]  The  introduction  of  germs  Into  dece- 
dent's system,  and  his  resultant  death,  was 
n6t  only  an  unexpected,  unforeseen,  unusual, 
and  Improbable  consequence,  but  the  means 
through  which  the  death  was  produced — L  e.. 
the  dental  Instrumenta — contained  something 
of  an  imexpected  and  unforeseen  character, 
namely,  the  disease-producing  germs.  For 
this  reason,  while  we  quite  agree  with  re- 
spondent's counsel  when  they  say  that  the 
means  must  be  accidental,  and  that  a  mere 
accidental  result  would  not  suffice  under  the 
languagfe  of  this  policy,  nevertheless  we  are 
of  the  opinion  that  the  unintentional  Intro- 
duction Into  the  insured's  system  of  virulent 


germs  contained  on  what  he  supposed  were 
clean  and  as^tic  instruments  constituted 
"accidental  means,"  within  the  meaning  of 
the  policy;  In  other  words,  it  may  well  be 
that  the  alleged  "acddentnl"  feature  of  the 
case  was  an  accidental  and  unsuspected  in- 
fection of  the  dental  Instruments,  or  an  acci- 
dental use.  by  the  dentist  of  the  wrong  instru- 
ments, as,  for  Instance,  the  use  of  infected 
instruments  accidentally  and  unintentionally 
commingled  with  his  sterilized  Instruments 
or  accidentally  traced  where  none  but  his 
sterilized  Instruments  were  usually  kept. 

The  case  Is  clearly  within  the  principle  of 
those  cases  where  it  is  held  that,  if  one 
drinks  from  a  glass  ctmtainlng  poison  under 
the  supposition  that  It  Is  a  glass  of  pure  wa- 
ter, and  death  ensues,  the  death  la  caused 
by  "eternal,  violent,  and  accidental  means." 
In  support  of  this  principle  we  cite  the  fol- 
lowing: Travelers'  Ins,  Go.  v.  Dunlap,  160 
111.  642,  43  N.  B.  766,  52  Am.  SL  Rep.  355  (a 
case  where  the  insured  died  as  the  result  of 
taking,  by  his  own  hand,  carbolic  acid  in 
place  of  medldne  which  he  desired  to  take 
for  a  sickness  from  which  he  was  suffering) ; 
Metropolitan  Acc  Ass'n  v,  Froiland,  161  IlL 
80,  43  N.  B.  766,  52  Am.  St.  Rep.  350  (a  case 
where  the  Insured  dl^  from  poison  which 
he  drank  by  accident.  Intending  to  drlnlc  dis- 
tilled water) ;  Healey  v.  Mutual  Acc.  Ass'n. 
133  IlL  556,  25  N.  B.  52,  9  U  R.  A.  371,  23 
Am.  St.  Rep.  637  (deceased  died  not  knowing 
that  what  he  drank  was  poison;  he  took  it 
and  drank  it  accidentally);  U.  S.  Casualty 
Oo.  V.  Grlffls,  186  Ind.  126, 114  N.  E.  83,  I*  K. 
A.  igi7F,  481  (death  due  to  ptomaine  poison- 
ing from  eating  mushrooms  supposed  to  be 
ediUe);  Maryland  Gas.  Co.  v.  Hudgins,  07 
Tex.  124,  76  S.  W.  745,  64  L.  B.  A.  349.  101 
AuL  St  B^.  867,  1  Ann.  Ga&  252  (death 
caused  by  eating  unsound  oystera  in  Ignor- 
ance of  their  unsound  conditloiO;  Johnson  v. 
Fidelity  A  Cas.  Ca,  184  Mich.  406,  VSL  N.  W. 
693.  U  B.  A.  1016A.  47S  (death  from  ptomaine 
poiswing,  resulting  ftom  eating  tainted 
food) ;  Games  v.  Iowa  Travelers'  Ass'n,  106 
Iowa,  281,  76  N.  W.  683.  68  Am.  St.  Rep.  306 
(death  .was  caused  by  taking  morphine;  hdd 
that  if.  by  mistake  or  inadvertai<».  Insured 
took  more  than  be  Intended,  the  death  was 
accidental) ;  Dezell  v.  Fidelity,  etc  Oo.,  176 
Mo.  263.  75  S.  W.  1102  (death  from  an  over- 
dose of  morphine,  taken  to  relieve  neuralgia); 
Dent  V.  Railway  Mall  Ass'n  (G.  O.)  183  Fed. 
843 ;  Id..  218  Fed.  981,  130  C.  C.  A.  387.  L.  R. 
A.  1915A,  314  (death  from  poison  ivy,  with 
which  Insured  came  in  contact  while  cutting 
a  stick  In  the  woods) ;  Sullivan  v.  Modem 
Brotherhood,  167  Mich.  524,  133  N.  W.  486,  42 
L.  R.  A.  (N.  S.)  140,  Ann.  Cas.  1913A,  U16  (a 
washerwoman's  eye  destroyed  by  gonococd 
with  which  her  eye  became  infected  from 
water  in  the  wasbtub  accidentally  flashed 
Into  the  eye) ;  Columbia,  etc.,  Oo.  v.  Fld^ty, 
etc.,  Co..  104  Mo.  App.  157.  78  S.  W.  320  (kid- 
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ney  disease  or  dropsy  engendered  by  absorp- 
tion of  pDiB<m,  resulting  from  handling  infect- 
ed  rags  or  wall  paper).  See,  also,  Omberg  v. 
U.  S.  Mnt.  Acc.  Aes'n,  101  Ky.  303,  40  S.  W. 
909,  72  Am.  8t  Rep.  413  (deadi  caased  by 
blood  polsontDg  resalting  from  the  Mte  of  a 
mosquito);  also  Paul  v.  Travelers'  Ins.  Co., 
112  N.  r.  472,  20  N.  B.  347,  3  U  B.  A.  443, 
8  Am.  St.  Bep.  758,  and  Pldcett  t.  Paa  Mut 
Ins.  Co.,  144  Pa.  79,  22  Ati.  871,  13  L.  B.  A. 
661,  27  Am.  St  Rep.  618  (cases  where  death 
resulted  from  asphyxia  caused  by  lidiaUng 
deadly  gas). 

The  above  cases,  while  not  InTolvlng  tho 
Identical  facts  here  presented,  lay  down  the 
principle  which  must  govern.  AiK>lylng  the 
rules  there  announced,  we  must  hold  that 
the  Acts  alleged  In  this  complaint  show  that 
the  Insured's  death  was  the  result  of  '^cd- 
dental  means,"  as  that  term  is  used  In  tt^e 
policy. 

'So  support  Its  theory,  respondoit  has  dted 
a  large  nmnber  of  cases.  These  cases  are  so 
nuraerous  tliat  any  attempt  to  notice  them  In 
detail  would  unduly  prolong  this  already  too 
extended  opinion.  Suffice  It  to  say  that  every 
case  relied  on  respondent  can  readily  be 
differentiated  from  this.  Of  tt^e  cases  that 
respondent  relies  upon,  the  one  whldi,  in  Its 
fticts,  most  dosely  apptoaches  this  is,  we  be- 
lieve, the  case  of  Smifli  t.  TravdersMns.  Co., 
219  Mass.  147, 106  N.  B.  WT,  U  B.  A.  1016B, 
8T2.  ^ere  the  Insured,  who  was  affected 
with  nasal  catarrh,  was  in  the  haUt  of  using 
a  nasal  douche.  On  one  occasion,  while  us- 
ing the  Instrument,  be  "snuffed"  harder  Oian 
usual,  with  the  result  that  streptococd, 
germa  frequently  found  In  the  outer  nose, 
were  carried  from  the  nostrils  through  Hie 
Eustachian  tube  In  the  middle  ear,  and 
thence  penetrated  the  brain,  resulting  In 
death  from  spinal  meningitis.  There  was  a 
hole  or  perforation  In  the  mastoid  bone 
through  which  the  germ  could  pass  from  the 
ear  Into  the  brain.  This,  the  opinion  states, 
is  a  most  unusual  condition,  found  only  in 
about  one  out  of  every  1,000  skulls.  The 
court  held  that  there  was  nothing  accidental 
In  the  inhalation;  that,  while  the  deceased 
"snuffed"  harder  than  he  had  formerly  done, 
he  Intended  to  do  so,  and  the  external  act  was 
what  he  proposed;  that,  though  the  result 
was  unexpected,  the  means  employed  was 
not,  and  under  such  a  policy  recovery  can  be 
had  only  when  the  means  employed  Is  acci- 
dental. In  that  case  the  presence  of  the 
germs  In  a  place  where  they  are  harmless, 
the  outer  nose,  and  the  exlstrace  of  the  per- 
foration In  the  mastoid  bone,  were  not  operat- 
ing causes,  hot,  as  the  Massachusetts '  court 
says,  were  Internal  "conditions,"  The  only 
operating  cause  was  the  too  violent  Inhala- 
tion; but  that  act,  which  was  the  sole  eflB- 
dent  cause  of  the  death,  was  the  voluntary 
act  of  the  Insured.  The  facts  of  that  case 
prescaited  a  conadous  and  TOluntary  act  co- 
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operating  with  unknown  Internal  conditions, 
and  the  ensuing  death  followed  naturally 
from  the  one  conscious  and  voluntary  act  of 
the  insured.  There  was  nothing^  acddratal 
In  the  voluntary  act,  the  Inhalation  of  the 
douche,  which,  as  the  court  says,  was  not 
harder  nor  more  violent  than  the  Insured 
intended  It  to  be.  The  case  waa  within  the 
doctrine  of  the  Bock  Case  (172  CaL  462,  156 
Pap.  1029,  L.  B.  A.  1916E,  1196),  because  the 
external  act  of  the  insured  was  exactly  what 
he  intended  It  to  be,  though  it  produced  in. 
temal  consequences  which  he  had  not  fore- 
seen. In  the  case  before  us  the  external  act, 
namely,  the  introduction  Into  the  mouth  of 
the  germ-Infected  Instruments,  was  not  what 
the  Insured  intended  it  should  be.  He  in- 
tended t^at  aseptic,  not  septic,  Instruments 
should  be  used  In  the  dental  operation ;  and 
the  external  act  that  resulted  in  blood  poi- 
soning, and  consequent  death,  was  as  much 
accidental  as  If  the  Insured  had  swallowed 
a  lethal  drauidit  of  poison  under  the  mistak- 
en suppositioa  that  It  was  a  glass  of  crystal- 
pure  water. 

Not  only  was  the  insured's  death  due  to 
"accidental"  means,  but  the  means  was  "ex- 
ternal and  violent,"  within  the  meaning  of 
those  words  as  used  In  the  policy.  The 
means  is  external  when  the  cause  of  the  in- 
jury or  death  Is  vxteraaX  to  the  persfm, 
though  It  ada  internally.  "The  Insurance 
is  not,  by  the  first  danse  quoted,  limited  to 
an  external  effect,  nor  to  one  beginning  at 
the  surface.  The  acddental  operation  of  ex- 
ternal means  may  be  wholly  Internal."  Mil- 
ler V,  FldeUty  &  Cas.  Oo.  (0.  O.)  97  Fed.  886. 
Here  the  dlsease-produdng  germs  were  In- 
troduced Into  decedent's  system  from  with- 
out; therefore  the  means  or  cause  of  the 
drath  was  an  external  cause.  The  means 
not  only  was  externa),  It  was  "vlc^ent,"  with- 
in the  meaning  of  the  policy.  The  degree  of 
violence  is  not  a  controlling  conslderatlmi. 
The  term  'Molent"  signifies  merely  that  the 
external  cause  is  efficient  In  producing  a 
harmful  result.  "It  it  not  necessary  that  It 
shall  be  vlolmt  in  Cbe  sense  of  toealting  tis- 
sues or  otherwise  physically  and  visibly  af- 
fecting the  body."  Vance  on  Insurance,  p. 
569.  The  root  meaning  of  the  word  "violent" 
Is  force.  But  any  force,  however  InflniteBl- 
mal,  will  suffice,  if  It  Is  effldent  in  produc- 
ing the  harmful  result.  A  bacillus,  If  it  en- 
ter the  system  with,  injurious  results,  moves 
from  some  force,  however  Infinitesimal.  The' 
force  ttiat  enables  virulent  bndUl  to  enter 
the  system  is  Itsdf  the  effldent  external 
cause  of  an  internal  result,  septlcsemia. 
Noxious  gas  in  the  atmosphere  has  been  held 
to  be  a  violent  ag^icy,  In  the  sense  that  it 
v'orks  upon  the  insured  so  as  to  cause  death. 
Paul  V.  Travelers*  Ins.  Ck>..  supra.  The 
words  "external"  and  "violent"  were  insert- 
ed Ib  the  contract  to  protect  the  company 
against  hidden  or  aecret  diseases.  One  deft- 
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nltlon  $tf  "rtolenf  *  1>  "tmnatural,'*  and  In  us- 
ing the  word  "riolent"  the  company  was  but 
attonptlDg  to  prevent  the  insored  from  as- 
serting a  claim  when  the  Injury  or  death  was 
the  result  of  Bome  natural  cause.  American 
Are.  Co.  V.  Keigart.  94  Ky.  550.  28  S.  W.  191, 
21 1..  B,  A.  651,  42  Am.  8t  Rep.  374.  Hence 
It  has  been  h&A  that,  where  death  at  tujnry 
is  the  result  of  accident,  and  therefbre  Is 
unnatural,  there  necessarily  ts  an  external 
and  a  violent  agency  as  a  cause  of  the  death 
or  Injury,  "That  a  death  Is  the  result  of  ac- 
cident, or  Is  unnatural,  Imports  an  external 
and  violent  agency  as  the  cause."  Paul  v. 
Travelers*  Ins.  Co.,  supra. 

It  la  contended  by  respondent  that,  accord- 
ing to  the  allegatlonB  of  the  complaint,  ttie 
Insured  died  of  a  disease,  namely,  blood  poi- 
soning. Though  blood  poisoning  may  have 
been  the  Immediate  cause  of  the  death,  it  also 
appears  from  the  complaint,  In  substance 
and  effect,  that  the  death  was  effected 
through  external,  violet,  and  acddratal 
means,  Independently  of  all  other  causes,  and 
that  the  blood  poisoning  was  but  the  result 
of  such  external,  violent,  and  accidental 
means.  Blood  poisoning,  or  septlctemia,  Is, 
it  is  true,  a  disease.  Bnt,  even  though  dis- 
ease be  the  immediate  cause  of  the  death, 
nevertheless  where,  as  here,  it  can  be  se» 
from  the  facts,  as  alleged,  that  the  disease 
is  a  mere  link  in  the  dialn  of  causation  be- 
tween the  accidental  means  and  the  deatii 
which  it  produces,  it  is  not  an  Intervoilng 
and  indepwdent  cause,  and  the  death  must 
he  regarded  as  due  to  the  accidental  means 
as  the  causa  causans.  In  short,  if  tt  can  be 
shown  that  the  original  cause  to  which  the 
disease  can  be  traced  was  an  "accidental 
means,"  then,  not  the  diaeaae,  bat  the  orig- 
inal accidental  means,  will  be  deemed  to  be 
the  true  cause  of  the  death.  "If  the  acddoital 
injury  produces  morbid  <diange  in  tlie  vxae- 
else  of  vital  functions,  wbldi  in  turn  results 
in  deatli,  the  injury,  and  not  the  morbid 
change.  Is  hdd  to  be  the  cause  of  death." 
Clarke  v.  New  Amsterdam  Cas.  Oo.  (Sup.)  179 
Pac.  195.  It  is  held,  therefore,  that  if  Inocu- 
lation with  disease-producing  germs  is  a  imrt 
of  the  accident,  the  accident  is,  in  law,  the 
sole  and  proximate  cause  of  the  death, 
though  blood  poisoning  ensue.  Western  Com- 
mercial Travelers'  Aas'n  v.  Smith,  supra; 
Omberg  v.  tJ.  S.  Mut  Acc.  Ass'n,  supra; 
Central  Acc.  Ins.  Co.  v.  Bembe,  220  III.  151, 
77  N.  E.  123,  5  U  B.  A.  (N.  S.)  933,  110  Am. 
St.  Bep.  235,  S  Ann.  Gas.  155;  Bailey  v.  In- 
terstate Cas.  Co.,  8  Ai^  Div.  127,  40  N.  T. 
Supp.  513. 

Respondent  has  dted  a  number  of  "sun- 
stroke" cases,  amoDg  others,  Sinclair  v.  In- 
surance Co..  3  El.  ft  El.  478,  and  I>o2ier  v. 
Fidelity  ft  Gas.  Co,  (G.  C.)  40  Fed.  446,  18 
L.  B.  A.  114.  Sunstroke  is  a  disease.  It  la 
a  disease  that  not  unusually  follows  from 
exposure  to  excessive  heat  One  who  volun- 


tarily e^Kwea  Umsdf  to  the  atmnplierlG 
cmdltlons  tSiat  ordinarily  cause  nmatn^ 
cannot  dalm  that  Ida  condition  la  doe  ta  ac- 
cident or  to  acddmtal  means.  Says  Oiief 
Jnstloe  Ooddmm  In  the  Sinclair  Case: 

"  *  *  *  If,  from  the  effects  of  ordinary 
posnre  to  the  elements,  such  as  Is  cunmoii 
in  the  ooutse  of  navigation,  a  mariner  should 
catdi  cold  and  die,  such  death  would  not  be 
accidental;  although  1^  befaig  obliged  by  wreck 
or  oOier  disaster  to  quit  the  ship  and  take  to 
the  sea  in  an  open  boat,  be  remained  exposed 
to  wind  and  cold  for  a  time,  and  death  enaued 
therefrom,  the  death  might  properly  be  hdd  to 
be,  the  result  of  accident." 

A  Uke  distinction  la  made  in  Northwest, 
etc.,  Aas'n  t.  Ijondon,  etc,  Oo^  10  Manitoba 
U  637.  There  the  inaured  froae  to 
death  on  a  prairie  tn  omaeqqenoe  of  the  ao 
ddental  broaldng  down  of  a  conTeyanc^  to* 
gether  vltli  a  snddeQ  and  unexpected  chai^ 
In  the  weaOier  to  greet  aevetily ;  and  It  was 
held  that  the  death  warn  caused  bg  external, 
vloloit,  and  acddeatal  means.  Sunstroke 
does  not,  as  Is  commoidy  supposed,  come  like 
a  stroko  of  lightning  f rwn  a  iderclng  lay  of 
the  flVB.  It  is  a  pathotoglcal  condltton.  The 
conditions  undw  which  the  human  system 
may  be  affected  by  it  belong  to  natural  caus- 
es which  may  reasonably  be  antidpated,  as 
they  come  not  by  chanca  It  is  a  result  that 
ordinarily  and  naturally  follows .  from  a 
known  cause;  and  disease  produced  by  a 
known  cause,  to  which  one  has  knowingly 
and  voluntaiily  eq^sed  himself,  cannot  be 
considered  as  acddentaL  Dozler  v.  Fidelity 
ft  Cas.  Co.,  supra.  The  case  before  us  bears 
no  analogy  to  the  "sunstroke"  cases.  One 
who  voluntarily  exposes  liimself  to  atmos- 
pheric conditions  that  ordinarily  and  natu* 
rally  cause  the  disease  known  as  sunstroke 
is  not  exposing  himself  to  a  hidden,  but  to  a 
known,  danger.  In  the  case  before  us.  if  the 
allegations  of  the  complaint  be  true,  the  in- 
sured unintentionally  exposed  himself  to  a 
biddrai,  unknown,  and  unexpected  danger. 

There  is  a  marked  distinction  between  a 
voluntary  act  and  a  voluntary  exposure  to 
danger.  The  act  done  may  be  vc^nntary,  bnt 
it  cannot  Imply  a  voltmtary  exposure  to  the 
danger  that  turns  out  to  be  the  real  effldeot 
cause  of  the  death  or  Injury,  unless  the  dan- 
ger is  known  and  realized.  Says  the  court 
in  Burkhard  v.  Travders*  Ins.  Co.,  102  Pa. 
2G7,  48  Am.  Bep.  206: 

"  *  *  *  A  great  distlDctlon  ezista  between 
a  volontary  act  and  a  voluntary  exposure  to 
danger.  Hidden  danger  may  ^dst ;  yet  the 
exposure  thereto  without  any  knowledge  of  the 
danger  does  not  constitute  a  voluntary  eiqtosnre 
to  it. '  The  approadt  to  an  unknown  and  unex- 
pected danger  does  not  make  the  act  a  voluntary 
exposure  thereto.  •  •  •  The  act  may  be  vtrf* 
ontary,  yet  the  exposure  involuntary.  The  dan- 
ger being  unknown,  the  injury  la  accidental." 

A  good  illustration  of  a  case  of  hlddoi 
danger  where  the  Insured  was  held  entitled 
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to  recorer,  n<AwiaistaiidIiig  Ills  own  volun- 
tary act  exposed  blm  to  the  danger,  is  af- 
forded  by  the  case  of  Lovelace  v.  Travelers' 
ProtectlTe  Ass'n,  120  Ma  104.  28  8.  W.  817, 
30  I*  B.  A.  209.  47  Am.  SL  Rep.  688.  Love- 
lace, the  insured,  was  shot  by  a  drunken 
and  boisterous  man  whom  he  was  att^pt- 
Ing  to  eject  from  a  hotel  <^ce.  The  court 
held  that  the  death  of  Lovelace  was  an  acci- 
dent, and  not  a  risk  volmitarily  assumed.  In- 
asmuch as  he  had  made  the  attempt  to  eject 
the  other  by  force  without  knowing  tliat  the 
other  was  armed.  So  here  the  danger  that 
lurked  in  the  dental  instriuuents  was  not 
known  to  the  Insured;  It  was  a  hidden  dan- 
ger, to  which  the  insured  exposed  himself 
without  any  knowledge  of  its  dangerous 
character  and  without  reason  to  suspect  its 
existence.  Indeed,  the  danger  was  not 
known  to  any  one,  nor,  according  to  the  al- 
l^tions  of  the  comidalnt,  could  It  have  been 
foreseen  by  any  om,  and  the  Insured's  am* 
tact  tbexewlth,  thooch  lt  was  the  means  that 
resulted  in  his  death,  was  without  his  ftore- 
aigbt,  expects ti(m,  destsn,  or  voluntary  act 
Zt  Is  tme  that  the  Insured's  submission  to 
the  dttital  operation  was  his  voluntary  act ; 
and  his  agent,  the  dentist,  doubtless  used  the 
instruments  in  ttxe  insured's  mouth  exactly 
as  he  Intended  to  use  them;  but  It  does  not 
therefore  follow  that,  in  the  eye  of  the  law, 
the  death  was  the  result  of  the  voluntary  act 
of  the  Insured.  Practically  speaking,  every 
Injury  produced  by  accidental  means  may  be 
traced  In  some  line  of  causation  to  the  vol- 
untary act  of  the  victim.  For  example,  he  is 
a  hunter,  and  is  wounded  or  killed  by  the 
explosion  of  his  gun ;  or  he  is  a  carpaiter, 
and  the  ladder  on  which  he  climbs  sl^s  and 
breaks,  precipitating  him  to  the  ground;  or  a 
Borgetm  or  embalmw,  and  his  Instrument 
Blips  and  wounds  his  hand.  Inducing  fatal 
blood  poisoning,  tn  each  of  .these  Instances 
the  result  would  not  have  taken  place  had 
the  person  suffering  the  injury  not  volunta- 
rily done  an  act  that  placed  him  In  tiie  posi- 
tion where  he  received  the  harm  complained 
of.  And  yet  we  are  satisfied  no  court  would 
give  ear  to  the  plea  that  the  injury  was  not 
caused  by  accidental  means.  In  the  case  be- 
fore us  the  insured's  death  was  the  result  of 
exposure  to  danger.  But  because  the  expo- 
sure was  without  knowledge  of  the  danger 
and  ttie  result  was  not  the  usual  and  proba- 
ble conaequeuce  from  the  use  of  d^tal  In- 
struments— if  the  allegations  of  the  com- 
plaint be  true— It  cannot  be  said  that  the 
death  was  due  to  the  insured's  voluntary  act 
or  voluntary  exposure  to  danger. 

VoT  these  reasons  we  think  the  complaint 
was  sufficient  to  repel  the  deftodanf  s  demurs 
rmr,  and  t3iat  Uie  judgmmt  should  be  re- 
versed, with  directions  to  overrule  the  de- 


murrer and  grant  defotdsnt  leave  to  answer, 
should  it  be  so  advised. 
It  Is  BO  ordered. 

We  concur:  SLOANE,J.;  THOUAS*  J. 


LOPIZICH  et  al.  v.  SAI/TER  et  aL 
(Oiv.  25S1.) 

(District  Court  of  Appeal,  Second  DiBtrict,  Divi- 
sioD  1,  California.  Jan.  12,  1920.  Hearing 
Denied  by  Supreme  Court  March  H,  1920.) 

1.  LaNDLOBD  ANn  TKNANT  «=»78(1)  —  I^»Sn 
OB  ASSIONIZ  TAKina  FOeSESSION  AlfD  FAT- 
ING BENT  BOUND  BT  I.BASB  OB  ASSIQNMENT, 
THOUQB  NOT  SIQNED. 

In  case  Of  a  lease  ox  assignment  of  leas^ 
signed  by  the  lessw,  under  which,  without  sign- 
ing, the  lessee  or  usignee  enters  into  possession 
of  tiie  demised  premises,  and  pays  rent  in  ac- 
cordance  with  the  terms  of  the  lease  or  assign- 
rnoit,  it  is  (tf  the  same  binding  force  and  ettaet 
as  though  the  levee  or  aadgiMS  had  signed  it 

2.  Laitdlobd  aud  ismabt  4=979^)— Ioabil- 
iTT  afcib  aBASsxCHiHinT  ow  Assmms  ow 
uAsa  WHias  ctpwsslt  AOBfesD  n>  pat 

BBRT  TO  aNS  OT  TEBH. 

Where  a  lease  was  assigDed  to  a  brewing 
company  which  obligated  itself  expressly  to  pa; 
the  rent  to  the  end  of  the  term,  the  lessors  con- 
senting to  tbo  assignment,  the  brewing  com- 
pany's act  in  reassigning  the  lease  to  another 
did  not  terminate  its  contract  to  pay  rent,  or  re- 
lieve It  from  the  liability  assumed  tberel^,  and 
on  default  tiie  lessors  were  entitled  to  stand  on 
the  lease  and  tiw  contract  between  Uie  lessee 
and  the  brewing  company  for  their  ben^t,  and 
to  sue  both  partlfls  as  though  both  were  original 
obligors. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  cataries  Wellbom,  Judg& 

Action  by  JcAn  Lopisldi  and  another 
against  Charles  HL  Saltor  and  the  Maler 
Brewing  C^pany,  a  coriraratlon.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed  as  to  defoidaut  corporation,  and 
Judgment  against  it  directed. 

Robert  A.  Todd,  of  Los  Angeles,  for  appel- 
lants. 

Bdw.  F.  Wehrle,  Victor  T.  Watklns,  and 
nalpti  F.  Graham,  all  of  Los  Angeles,  and 
Russell  Graham,  of  Whlttler,  for  respondents. 

SHAW,  J.  Actl<m  brought  to  recover  cer- 
tain installments  of  rent  alleged  to  be  due 
plalntlfCs  from  defendants  under  the  terms 
of  a  lease  and  an  assignment  thereof,  both 
made  In  writing. 

The  court  found,  in  substance,  that  on 
April  4,  1912,  R.  H.  Howell  and  O.  T.  Crow- 
ell,  by  written  leas^  let  and  demised  to 
Cniarles  E.  Salter  Qie  pr«nlses  therein  de- 


•For  other  cues  we  Mune  tapUi  uai  KET-NUltaBR  In  aU  Ksz-Hniabcred  Dlgeiti  ud  Inteea 
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•crUwa  for  a  tenn  of  flTe  years,  at  a  mmtbly 
rental  of  $225*  and  that  tbe  xent  for  the 
months  of  SeiMiembar,  October,  and  Norem- 
ber,  191S,  remained  due  and  unpaid ;  tiiat  on 
Febmarj  4,  1813,  plalntlfffl  succeeded  to  all 
riflit,  title,  and  interest  of  the  lessors  In  and 
to  said  lease ;  that  tmder  the  terms  ct  tbe 
lease  tbe  leasee  named  therein  entered  Into 
possesston  of  the  demised  premises,  and  con- 
tinued to  0CCQP7  the  same  and  pay  the  rent 
until  about  Norember  1, 1913,  at  which  time 
he,  with  the  written  consent  at  plalntUts,  bm 
required  by  tbe  terms  of  the  lease^  trans- 
ferred the  same  to  defendant  Haiw  Brewing 
C(»npany  by  an  instrument  in  writing,  as  fol- 
lows: 

"For  a.  valuable  craiiideration,  the  andersigned 
lessee  Darned  in  the  foregoing  lease,  does  hereby 
■ell,  assign  and  transfer  the  same  to  Haier 
Brewing  Company,  a  corporation,  and  the  said 
Maler  Brewing  Company  hereby  accepts  said  as- 
signment, and  hereby  obligates  itself  upon  said 
lease        and  after  November  1st,  1013,"  ■ 

— which  said  instmment  was  duly  subscribed 
by  Salter,  and  with  the  lease  delivered  to 
Haler  Brewing  Company,  as  assignee  named 
therein,  which,  without  causing  its  name  to 
be  subscribed  thereto,  accepted  tbe  same,  and 
thereupon  entered  Into  tbe  possession  and 
occupation  of  the  premises,  and  continued  in 
poescaelOD  and  occupation  tiiereof  tinder  said 
assignment  until  the  31st  day  of  August,  1915. 
at  which  time,  it  having  paid  to  plalntilfs  all 
rent  accruing  to  and  Including  said  date, 
sold,  assigned,  and  transferred  all  its  right, 
title,  and  Interest  in  the  leaae  to  Ed  Schultz, 
to  whom  it  surrendered  possession  of  the 
premises,  and  at  Uie  seme  time  nottfled  plain- 
tiffs that  the  said  Maier  Brewing  Company 
disclaimed  all  liability  for  tbe  payment  of 
any  further  rental  under  tbe  terms  of  said 
lease  which  bad  been  so  transferred  to  It, 
and  tb^up<m  vacated  the  premises.  As  con- 
clusions of  law,  based  upon  these  findings,  tbe 
court  fbund  fliat  the  plaintiffs  were  not  ot- 
titled  to  recoTOT  anything  from  the  Maiw 
Bxewii«  Otmipany,  In  favor  of  which  Jodg- 
ment  followed,  and  Ixom  which  plalntlfTs 
prosecute  this  aiveaL 

[1]  Dpm  the  facts  found,  the  validly  of 
the  asEdgnment  Is  unaffected  hj  the  fftllure  of 
the  MaSer  Brewing  Company  to  cause  its 
name  to  be  affixed  thereto.  By  the  express 
terms  of  the  Instrument  transferring  the 
lease,  acceptance  of  whidi  was  manifoted  by 
defendant's  act  in  euterlnc  Into  possessifMi 
of  tbe  premise  and  for  a  year  and  a  half 
complying  with  Its  covenants,  it  obligated 
itself  to  pay  the  rent,  commendng  with  No- 
vember 1, 1913,  to  the  end  of  the  term,  ^is 
covenant  on  the  part  of  defendant  constituted 
the  consideration,  not  only  for  tbe  assign- 
meat  made,  but  for  the  consent  thereto  given 
by  the  lessors.  It  could  not,  in  thus  accept- 
ing the  lease,  appropriate  to  Itself  the  beneflta 
thereof  and  repudiate  the  burdw  attached  to 


the  transfer.  &i  tbe  case  of  a  lease  sisued 
by  the  lessor  under  which,  without  signing, 
the  lessee  enters  into  possession  of  tbe  de- 
mised premises  and  pays  the  rent  in  accord- 
ance with  flia  tonus  ttaa«oC,  It  is  of  tbe  same 
Unding  force  and  effect  as  thoogli  toe  lessee 
had  signed  tbe  same^  Castro  t.  Gaffey.  96 
CaL  421, 81  Pac.  363.  And  In  Dodd  t.  Pascb, 
5  CU.  App.  686,  91  Pac  166,  it  Is  said: 

*^n  the  case  at  bar,  defendanta,  by  paying  the 
rent  and  entering  into  possesrion  of  the  prem- 
ises, accepted  the  lease.  It  was  not  necensaiy 
for  the  lessee  to  sign  the  lease." 

To  the  same  effect  Ifi  Doxey's  Estate  v. 
Service  et  al.,  65  N.  E.  757,  and  Stote  Board 
V.  Carpenter,  16  Colo.  App.  436,  66  Pac  16R 
That,  by  reason  of  the  defendant's  acts,  so 
found  by  the  court,  the  assignment  must  be 
deemed  of  the  same  binding  force  upon  de- 
fendant as  &ough  It  had  signed  the  instni- 
m^t,  to  our  minds,  admits  of  no  doubt ;  in- 
deed, such  contention  on  Qie  part  of  aiipel- 
lants  is  not  made  the  subject  of  aerlons  con- 
troversy by  respondent 

II]  Tb€  ground  upon  whi<di  reqpondoit  In- 
slsto  on  an  afflrmoaoe  of  the  Judgmoit  is 
that,  as  such  assignee  at  Oe  lease,  d^end- 
onf  s  liability  was,  as  to  the  landlord,  limit- 
ed to  tbe  time  daring  wUdi  it  ocea^ed  tbe 
iwemises  as  tmant,  and  terminated  with  Its 
reassignment  ot  tbe  lease  and  abandonment 
•of  possession.  As  said  by  this  court  In  Chase 
T.  Oeblke  et  al„  1^6  Pac  426: 

"lUs  is  true  where  the  tenant  holds  under  a 
mere  naked  assignment  of  the  lease,  dnoe  tbe 
sole  basis  of  his  obligation  Is  what  is  termed  the 
privity  of  estate."  Secticm  822,  Civ.  Code; 
Samueto  v.  Ottinger,  169  CaL  209, 146  Pac.  638; 
Ann.  Cas.  igiOE,  830. 

But  in  that  case,  in  discussing  a  question 
identical  with  the  me  here  presented,  we 
said: 

"Where,  however,  as  in  the  Instant  case,  the 
assignees  by  express  terms  In  writing  covenant 
and  agree  to  pay  the  rent  reserved  in  tbe  lease, 
it  pnsenfei  two  sets  of  obHgationa  and  rights; 
on*  comprising  tlune  doe  to  the  relation  of  land- 
lord and  tenant  based  apon  privity  of  estate,  and 
the  other  due  to  privity  of  contract  by  the  terms 
of  which  the  obligation  of  assignees  of  the  lease 
is  to  be  measured."  Samuels  v.  Ottinger,  su- 
pra ;  Tiffany  on  Landlord  and  Tenant,  |  181 ; 
18  Am.  A  Ehig.  Bncy.  of  Law,  676;  Springer 
V.  De  WoU,  milL218,62N.S1.642,66UR. 
A.  466»  88  Am.  St.  Bep.  166. 

Quotliv  further  from  the  same  case  lan- 
guage whicih  is  pertinent  here: 

"The  contract  was  for  tiie  ben^t  of  the  les- 
fK>r,  and,  regardless  of  whether  or  not  be  was  a 
party  to  the  transfer,  he  was  entitled  to  main- 
tain an  action  thereon."  Tiffany  on  landlord 
and  Tenant,  1  158;  Oiv.  Code,  f  1S59;  Wil- 
liams V.  NaftEger,  103  Col.  440,  37  Pac.  411; 
Hopliins  V.  Wamec.  100  CaL  183,  41  Pac.  86& 

TiiB  transfo-  of  toe  lease  and  the  land- 
lord's oonaent  thereto  was  the  oonalderatlon 
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for  defendant's  assamptlon  of  the  obligation 
to  pay  tbe  rent  ft>r  the  balance  of  tbe  term, 
and  lt8  obligation  as  to  the  landlord  Is  Men* 
tlcal  with  that  of  the  original  lessee.  This 
being  true,  tt  follows  that  defendant's  act  In 
assigning  the  lease  to  another  could  not  ter- 
minate the  contract  or  relieve  It  from  the 
liability  thereby  assumed.  Wilson  v.  Uant, 
11  Colo.  App,  66,  62  Paa  296 ;  Ooniumertf  Ice 
Co.  V.  Blxler,  84  Md.  487,  36  Atl.  1066;  Dick- 
inson Co.  T.  ntterllng,  72  Minn.  488,  76  N. 
W.  731.  Upon  default  being  made  In  the  pay- 
ment of  the  rent,  plaintiffs  were  entitled  to 
stand  ntKm  the  terms  of  the  lease  and  ttie 
contract  made  betwe^  the  lessee  and  his  as- 
signee for  tbe  lessor's  benefit,  and  sue  both 
partlea  to  recoTer  the  rent  which  they  bad 
agreed  to  pay,  In  the  same  manner  and  to 
the  same  eztoit  as  though  both  parties  were 
the  original  obligors  under  the  terms  of  tbe 
lease.  The  error  of  counsel  for  respondent  Is 
dne  to  tbe  f&ct  that  he  assumes  tiie  action 
to  be  based  upon  privity  of  estate  alcme,  aris- 
ing fran  the  relation  of  landlord  and  tenant, 
rather  fltan  upon  exin«ss  corcnants. 

In  support  of  the  afBrmance  of  the  jndg- 
mmt,  respondent  cites  the  cases  of  Bonetti 
T.  Treat,  91  Cal.  228,  27  Pac.  612.  14  L.  B.  A. 
ISl,  and  Baker  t.  Maler  A  Zobolcdn  Brewery, 
140  GaL  6S0. 74  Pac.  22.  In  the  first  of  these 
cases,  one  Porter,  as  assignee  of  a  lease,  was 
sued,  and  a  Judgmoit  against  him  affirmed, 
upon  the  ground  that  he  was  In  possession 
of  the  premises,  and  hence  by  privity  of  es- 
tate liable  for  llie  rent  Assuming  that  lan> 
goage  is  used  In  the  <H>lnlon  whldi  mlg^t  be 
constmed  in  support  of  reqMntdoitfs  oont»- 
tlms,  It  was  not  necessary  to  the  decision. 
Hie  Acts  in  the  second  case  are  entii«ly  dif- 
ferent from  those  Ih  tba  instant  caae^  and 
noOilng  therein  is  helpful  In  the  determina- 
tion of  the  question  involved. 

From  the  foregoing  it  follows  that  the 
Judgment  as  to  the  Maler  Brewing  Company 
should  be  and  Is  rerorsed,  and  the  trial  court 
la  directed  to  enter  Judgment  upou  the  find- 
ings against  said  defendafit  as  prayed  for  In 
the  comiAalnt 

Wa  eoneur:  OONRKT,  P.  J.;  JAMES,  J. 


Ex  parts  OAPANNA  (Or.  497.) 

(District  Court  of  Appeal,  Third  District,  Gall- 
tomia.  Jan.  19, 1920.  Heariof  Denied  by 
Supreme  Court  March  18,  1920.) 

1.  Habeas  oobftb  «=:>111(1>— Cbaitted  whxbx 
thxbk  is  an  bntoe  failttbs  of  oouflaizft 
m  JtrsnoB  court  to  state  offense. 
Where  t^ere  la  an  entire  failure  of  tbe 
oonqtlaint  In  a  justice  court  to  state  an  of- 
fense, a  defendant,  even  after  conviction,  la  en- 
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titled  to  a  discharge  upw  an  i^pUeation  for 
a  writ  of  habeas  corpus. 

2.  Qaming  4=987(1)— Banrino  ob  febceitt- 
aoe  oaue  hubt  be  aixeoed  to  have  bskh 

FUlTBD  fob  MONET  OB  OTBSB  BXFBB8BHTA- 

TIVE  OF  VAI.'DZ. 

Complaint  charging  that  defendant  did 
"knowingly  and  unlawfully  conduct  a  percentage 
and  banking  gambling  game—Secchlnctta"  did 
not  state  an  crftensa  under  Penal  Cbde,  f  880, 
because  it  failed  to  charge  that  the  game  was 
played  "for  money,  die<^  eredit,  or  otlier  rep- 
resentative of  value." 

3.  Habeas  oobpus  4=:»111{1)— PBrrnoNEB  bn- 

TrrLED  TO  DIBCHABOE  UNDBB  COUPLAinT 
CHABOIHQ  CONDUOTINa  OF  BANB3NO  OB  FEB- 
CBNTAOE  OAHB. 

A  complaint  in  Jastice  court,  charging  that 
defendant  did  "knowingly  and  unlawfully  con- 
duct a  percentage  and  banldng  gambling  game, 
Secchlnetta,"  entirely  failed  to  state  an  ofEense 
under  Penal  Code,  {  330,  and  defendant  was 
entitled  to  discharge  on  application  for  habeas 
corpus. 

In  the  matter  of  the  application  ot  N.  Oap- 
anna  for  a  writ  ot  habeas  corpus  prayed  to 
be  directed  to  the  sheriff  of  Humboldt  coun- 
ty.  Writ  granted. 

•Thomas  H.  Selvage,  of  Eureka,  for  peti- 
tioner. 

Arthur  W.  HtU  and  H.  a  Nelson,  both  of 
Elur^.  tm  reopcmdent 

BURNETT,  J.  [1]  Petitioner  was  convlc^ 
ed  in  the  Justice  court  of  Scotia  township, 
county  of  Humboldt.  Cel.,  of  the  alleged 
charge  of  gambling,  and  was  sentoiced  to 
pay  a  fine  of  $100.  and  in  default  of  pay- 
ment, to  be  imprisoned  In  the  county  Jail  of 
said  county  of  Humboldt  one  day  for  every 
dollar  of  tbe  fine.  The  charging  part  of  tbe 
said  complaint  was  as  follows: 

"FWBOnally  appeared  before  me  this  22d  day 
of  August,  1919,  S.  Catargli.  of  WUdwood,  in 
the  county  of  Humboldt,  who,  first  being  duly 
sworn,  complaioa  and  says:  That  said  N.  Oap- 
anna  on  the  17th  day  of  August,  1919,  at  WUd- 
wood, in  said  county  of  Humboldt,  state  of 
California,  did  then  and  there  knowingly  and 
unlawfully  conduct  a  percentage  and  banking 
gambling  game,  Secchinetta.** 

The  point  npon  which  petitioner  rdles  la 
that  said  coni^aint  utterly  fails  to  state  anr 
offense  known  to  the  law.  Being  ao  defectlTe^ 
it  is  the  claim  of  petitioner  that  he  Is  w- 
tltled  to  bis  discharge  upon  habeas  corpns. 
The  nature  and  scope  of  this  writ  have  been 
conddered  often  by  the  courts,  and  It  is  un- 
necessary to  treat  the  sabtect  with  any  de- 
gree  of  elaboration.  It  Is  suffldent  to  refer 
to  the  well-considered  case  <^  In  re  Avdatas, 
10  Cal.  App.  607.  102  Pac.  OT4.  It  must  be 
deemed  settled  that,  where  tb»e  is  an  en- 
tire failure  of  the  complaint  in  a  justice 
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court  to  state  an  otCense,  a  defendant,  even 
after  coDviction,  is  entitled  to  his  discharge 
upon  an  application  for  this  writ. 

[2]  It  Is  obvious  that  the  proceeding  in 
said  Justice  court  was  taken  against  peti- 
tioner by  virtue  of  section  380  of  the  Penal 
Code.  But  It  appears  from  said  section  that, 
to  make  the  conducting  of  a  banking  or  per- 
centage game  a  crime,  It  most  be  played  "foi 
m«iey,  checks,  credit,  or  other  representa- 
tive of  value,"  and  it  is  equally  apparent  that 
In  the  complaint  before  ua  there  is  no  alle- 
gation that  the  percentage  and  banking  game 
was  so  played,  nor  is  there  any  equivalent 
words  used  in  said  complaint  It  is  thus  to  be 
seen  that  there  is  an  entire  omission  to  state 
an  essential  element  of  the  crime  contemplat- 
ed by  said  section  of  the  Penal  Code ;  in  other 
words,  defendant  was  charged  with  a  perfect- 
ly innocent  act,  since  It  Is  no  crime  to  mere- 
ly conduct  a  percentage  or  banking  game. 
The  situation  Is  not  changed  by  the  fact  that 
the  term  "unlawful"  was  used  as  a  modi' 
fler  in  said  complaint  or  that  the  game  was 
designated  as  a  gambling  game.  These  terms 
constitute  mere  conclusions  that  do  not  change 
the  force  or  effect  of  the  facts  set  forth  in 
said  complaint.  The  case  falls  clearly  with- 
in the  principle  enondated  In  People  v.  Gar- 
roll,  80  Cai.  163,  22  Pac.  120,  Ex  parte  Green- 
all,  163  Cal.  767,  96  Pac.  864,  and  In  re  Cor- 
rea,  S6  Cal.  App.  512,  172  Pac.  616.  In  the 
Carroll  Case  the  information  was  simUar  to 
the  complaint  in  the  case  at  bar,  and  the 
court  nld: 

"^e  lofonnBtion  charges  no  offense  under  this 
section  of  the  Code,  or  any  other.  To  consti- 
tate  it  an  offense  to  conduct  the  game,  it  must 
be  'played  for  money,  checks^  credit,  or  any 
other  representative  of  value,*" 

It  Is  tme  that  the  decision  rendered  In 
that  case  wa«  upon  appeal,  tnit,  under  the 
view  of  said  Intormaflon  ttaus  extwessed  by 
tbe  Supreme  Court,  U  it  had  been  a  com- 
plaint In  a  justice  court,  the  defendant  would 
have  been  entiUed  to  his  discharge  upon  a 
writ  of  habeas  corpus.  In  this  connection 
It  may  be  stated  that,  at  the  time  the  case 
of  People  V.  Carroll  was  pending,  the  poialty 
for  the  violation  of  said  section  330  was  such 
as  to  bring  the  case  within  tbe  Jurisdiction 
of  the  superior  court. 

In  Ex  parte  Greeoall,  supra,  the  Supreme 
Court  distinguished  between  a  case  brought 
In  tbe  superior  court  and  one  brou^t  In  a 
JuBtlce  court,  and  the  court  held  that  "In 


order  to  bring  any  person**  within  the  pro- 
visions of  the  act  of  March  14.  1907,  making 
it  a  misdemeanor  for  any  person  to  ivactice 
or  attempt  to  practice  or  advertise  or  hold 
bime^  out  as  practicing  medicine  or  surg^ery, 
or  osteopathy,  or  any  other  system  or  mode 
of  treating  tbe  sick  or  afflicted  In  this  state, 
without  having,  at  tbe  time  of  so  doing,  a 
valid,  unrevoked  certificate^  as  provided  in 
the  act,  it  must  appear  that  be  is  engaged 
in  the  line  <rf  work  as  a  business  or  holding 
hlmstif  out  as  being  so  engaged.  The  court 
further  held  that  the  comi^aint  charging  that 
the  defendant  "did  willfully  and  unlawfuUy 
treat  tbe  sick  or  afflicted  by  practicing  the 
i^tem  or  mode  known  as  chiropractic  with- 
out having  at  the  time  of  so  practicing  a 
valid,  unrevoked  certificate  from  tbe  board 
of  medical  examiners  of  tbe  state  of  Cali- 
fornia entitling  him  so  to  do,  as  provided  by 
an  act  of  the  Legislature  of  the  state  of  Cal- 
ifornia entitled,"  etc.,  did  not  show  the  facts 
required  to  constitute  a  crime  and  was  not 
sufficient  to  aui^rt  a  conviction,  and  that 
the  d^Iiendant  was  entitled  to  bin  dlacluwce 
upon  habeas  corpus. 

In  the  Correa  Case,  supra,  the  defendant 
was  prosecuted  In  the  justice  court  of  Ana- 
heim townahlp,  In  Orange  county,  for  a  mis- 
demeanor charged  to  bave  been  committed 
under  section  311  of  tbe  Penal  Code.  He 
was  convicted  and  committed  to  tbe  custody 
of  tbe  sheriff  and  thereafter  made  applica- 
tion tor  his  discharge  on  a  writ  of  habeas 
corpus.  The  complaint  In  tbe  Justice  court 
omitted  the  term  "lewdly,"  and  tbe  District 
Court  of  Appeal  f<w  tbe  Second  District  bdd 
that  this  was  fatal,  tbe  court  saying: 

"It  is  manifest,  upon  an  inspection  of  the 
complaint,  that  it  fsiled  to  charge  the  offoxse 
described  in  the  statute.  It  was  not  alleged 
that  the  acts  described  were  done  lewdly,*  nw 
were  any  words  of  egniTalait  meaning  wed  In 
the  complaint.  An  wiscnHal  element  ot  tiie 
crime  being  thus  omitted,  the  eomidaint  did  not 
state  a  public  offense." 

[$]  Following  the  rule  enunciated  and  ap- 
plied by  tbe  tongfdag  caaee,  we  must  hold 
that  the  petld<Hier  tandn  was  not  duurged 
with  any  offense,  and  is  therefore  entitled 
to  be  released.  It  is  ordered  that  peUtlwer 
be  discharged  from  custody. 

We  concur:  EIiLISON,  Presiding  Judge 
pro  tern. ;  HART,  J. 
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PEOPLE  T.  PETERSON  et  at    (OiT.  3215.) 

(District  Conrt  of  Appeal,  First  IMstrict,  XMvi- 
sioii  1,  OiUfonila.  Jan.  12,  192^  Hearing 
Denied  by  Supreme  Court  March  U,  1920.) 

1.  NuiSAncK  *=>84— Not  wkcebsart  to  ai.- 

UOB  THAT  OWHEB  PRRHTTS  OB  MAINTAINS 
ITQTSANCR. 

In  proceeding  tmder  the  Redlight  Abatemwt 
Act  charging  commiasion  of  a  nuisance  in  a 
leased  building,  complaint,  arerring  that' owners 
bad  the  means  of  knowing  and  should  have 
known,  and  b;  the  use  of  reasonable  and  ordi- 
nary care  cotdd  have  known,  and  ia  fact  well 
knew,  that  the  buUdhig  Is  and  at  all  times  was 
used  for  purpose  of  lewdness,  assignation,  and 
prostitadon,  was  sufficient  to  warrant  Injunc- 
tion against  the  owners ;  it  not  being  necessary 
to  allege  that  owners  either  permitted  or  main- 
tained the  nuisance. 

2.  KuiauvoB  «Ba>81  —  OwnsB  or  buildirq 

HAT  BB  XRJOimBD  THOUGH  HB  HAS  HO  AC- 
TUAI.  SnOWUDOC. 

In  proceeding  under  the  Bedlight  Abatement 
Act,  findings  that  owners  had  the  means  of 
knowing  and  dionld  hare  known,  and  by  the 
use  of  reasonable  and  ordinary  care  «OQld  hare 
known,  that  the  acts  of  lewdness  were  occurring 
in  the  building,  support  judgment  against  the 
owners  of  the  building  and  their  property. 

8.  JmtT  ^>14(12)  —  Iir  PBOOEBDiiva  -dhdbb 

BKDLIGHT    ABATBHBNT    Act,  DBFENDAnTS 

ROT  ENTITLED  TO  JTJWT  TBIXL. 
In  proceedings  under  the  Redlight  Abate- 
ment Act  diarging  commission  of  a  nuisance  in 
a  leased  building,  defendants  were  not  entitled 
to  a  Jury  triaL 

Appeal  from  Superior  Oourt,  San  Ber- 
nardino County;   H.  T.  Dewhlrst,  Judge. 

Proceedii^  by  the  People  against  Mrs. 
J.  A.  Peterson  and  others.  From  an  adTerse 
Judgment,  the  tuuiamed  deAodante  appeal. 
Affirmed. 

G.  C.  Haskell,  of  San  Bernardino,  for 
appellants. 

T.  W.  Duckworth,  of  San  Bernardino,  and 
M.  O.  Bert,  of  Ooltcm,  for  reapondoit 

WASTE,  P.  J.  The  district  attorney  ot 
Ban  Bernardino  county  Instituted  this  action 
against  Mrs.  J.  A.  Peterson,  lessee  of  the 
Monte  Yista  hotel  and  rooming  honae,  and 
B.  F.  Drew  and  the  Andreson  Company,  own- 
ers of  the  building,  charging  ,the  defendant 
Mrs.  Peterson  with  committing  a  nuisance 
in  said  building  In  violation  of  the  proTlsions 
of  the  "Bedlight  Abatem^t  Act"  (Stats. 
191S,  p.  20).  The  owners  of  the  building 
appeared  separately  from  the  other  defend- 
ants, and  interposed  a  demurrer  to  the  com- 
plaint, which  was  overruled,  l^iey  there- 
upon answered,  admitting  ownership  of  the 
building,  but  substantially  deuying  every 
otber  aUegati<m  of  the  complaint,  especially 
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in  80  far  as  the  existence  of  any  nuisance 

was  concerned.  At  the  prt^r  time  Drew 
and  the  Andreson  Company  demanded  that 
the  cause  be  tried  by  a  jury,  which  was  re- 
fused. 

By  the  judgment,  the  trial  court  found 
that  the  acts  complained  of  constituted  a 
nuisance,  perpetually  «iJolned  all  the  de- 
fendants from  permitting  the  same  to  con- 
tinue, ordered  the  third  story  of  the  building 
closed  for  one  year,  and  the  furnislilngs 
therein  sold,  unless  released  by  the  owners 
giving  bond  in  the  sum  of  f5,000.  Costs 
were  awarded  to  the  plaintiff.  From  this 
judgment  the  owners  of  the  balldtng  aK>eal, 
seeking  a  reversal  upon  three  grounds. 

[1]  It  ia  first  contended  that  the  trial 
court  committed  an  error  of  law  In  overruling 
the  demurrer,  in  that  It  nowhere  appears 
in  the  complaint  that  the  owners  of  the  room- 
ing house  at  any  time,  either  directly  or 
Indirectly,  permitted  or  maintained  the  nui- 
sance complained  of.  After  spedflc  allega- 
tions describing  the  building  deflnitdy,  and 
setting  out  the  nature  of  the  acts  committed 
Qi^rein,  tbe  com^alnt  otmtalns  this  arav 
meat: 

"TbMt  said  handing  now'  Is,  and  at  all  timea 
herein  mentioned  was,  used  by  the  defendant 
Mrs.  J.  A.  Peterson  and  by  divers  persons  un- 
known to  this  i^aintifF  for  the  purpose  ot  lewd- 
ness, assignation  and  prostitution,  and  that  at 
all  times  herein  mentioned  the  defendants  R.  F. 
Drew  and  the  Andreson  Company  had  the 
means  of  knowing  and  should  have  Icnown,  and 
by  use  of  reasonable  and  ordinary  care  could 
have  known,  and  in  fiurt  veil  kiunr,  tdUit  the 
said  building  now  is  and  at  all  timet  hsnin 
mentitttied  was  used  for  the  puipoae  of  lewdness, 
assignatiaa  and  prostitution.'* 

ApiieUante  axgae  that—  • 

"It  la  not  snongh  to  all^  in  the  fwmplalnt 
that  the  owner  of  leased  property  had  either 
knowledge,  means  of  knowledge,  of  the  nui- 
sance in  order  to  bold  him  subject  to  an  injunc- 
tion under  the  'Redlight  Abatement  Act';  it 
must  be  alleged  that  he  either  permits  or  main- 
tains the  nuisance." 

The  allegation  avers  actual  knowledge  on 
the  part  of  appellants.  However,  the  precise 
question  raised  by  them  has  been  well  con- 
sidered by  the  appellate  court  of  this  state. 
In  People  v.  BarUere,  83  Cal.  Ah>.  770,  166 
Paa  812,  the  District  Court  of  Appeal  of 
the  Third  Appellate  District,  In  an  ^aborate 
dlscQBsltxi  of  the  whole  subject-matter  cov- 
ered by  the  "Redlight  Abatement  Act,"  first 
discussed  the  question.  Later  this  court,  In 
People  V.  Casa  Co.,  36  Cal.  App.  191.  168 
Pac.  454,  after  a  careful  re-examlnatlon  of 
the  same  matter,  said,  la  an  opinion  written 
Mr.  Presiding  Justice  Lennon: 

"This  point  and  fhe  other  points  raised  on  this 
appeal  are  fully  discussed  and  decided  adversely 
to  appellant's  emtention  in  a  recent  decision  ot 
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Oie  «ppdlftte  conrt  of  tha  lliird  district  in  tbe 
case  of  People  v,  Barblore,  88  Oal.  App.  770 
(166  Pac.  812),  and  we  are  aat^ed  with  tiie 
reasonioff  of,  aod  tbe  conclusion  arrived  .at  br, 
Mr.  Jtutice  Hart  fai  that  case,  and  concurred  in 
by  his  aasodfttes." 

A  petition  to  have  the  last-named  CHuee 
heard  In  the  Supreme  Court  was  drated. 
The  Supreme  Court  and  the  IMstrlct  Court 
of  Appeal  considered  the  act  in  Selowsky  t. 
Superior  Court,  181  Pac.  652,  177  Pac.  301. 
For  the  reasons  stated  la  those  opluions,  we 
are  satisfied  that  the  demurrer  to  the  com- 
plaint was  properly  overruled. 

[2]  The  finding  of  the  lower  court  as  to 
the  knowledge  had  by  the  owners  as  to  tbe 
malntrauuice  of  tbe  nalsance  on  tbeae  prem- 
toea  Is: 

"That  R.  F.  Drew  and  Andreson  Ccoapany,  a 
oorporation,  had  the  meana  of  knowing  and 
should  have  known,  and  by  the  use  of  reasonable 
and  ordinuy  care  conld  have  known,  diat  acts 
(tf  lewdness  and  prostttntion  were  occurring  in 
said  building." 

Appellants  cm  tend,  therefore,  that  the 
judgment  Is  not  supported,  In  so  far  aa  It 
rnna  against  the  owners  of  the  buUdlng  and 
th^r  property.  There  Is  no  merit.  In  the 
contention.  The  statute  jwOTldes  that  the 
proceeding  shall  be  "an  action  in  equity  to 
abate  and  prevent  such  nuisance  and  to  per- 
petually enjodu  the  person  or  peiBCHis  con- 
ducting or  maintaining  tbe  same,  and  the 
owner,  lessee  or  agent  of  tlie  building,  or 
place,  In  or  upon  which  bu<^  nuisance  exists, 
from  directly  or  indirectly  maintaining  or 
permitting  sucli  nuisance."  The  predse 
point,  among  others,  was  directly  passed  up<Hi 
in  People  v.  Barbiere,  supra,  where,  at  page 
779  of  33  Gal.  App.  0.W  Pac  81S),  the  court 
said: 

"If,  therefore,  a  building  or  other  property  is 
so  UKd  as  to  make  it  a  nuisance  under  the  stat- 
ute, the  nuisance  may  be  abated  and  the  prop- 
erty, if  personal,  confiscated,  and.  if  real,  sub- 
jected to  the  consequences  of  reasonable  forM- 
tares,  notwitlistanding  that  the  owner  had  no 
knowledge  that  it  was  used  for  the  unlawful 
purpose  constituting  the  nuisance.  [Citing  caa- 
ee.]  But  it  has  been  held  that  'the  owner  of 
property  is  presumed  to  know  the  business  con- 
ducted thereon.' "    [Olting  eaaeaj 

Therefore,  it  was  not  necessary,  as  con- 
tended by  appellant,  for  the  trial  court  to 
find  elflier  that  the  appellants  threatened, 
and  unless  restrained  would  ctmtlnue,  to 
maintain,  aid,  and  abet,  the  nuisance,  or  that 
they  knew  tie  building  was  used  In  violation 
of  the  act.  The  Issues  raised  by  the  allega- 
tion and  denials  as  to  those  matters  were 
Immaterial  under  the  statute.  "If  the  ex- 
istence ot  the  nuisance  be  established  in  an 
action,  as  provided"  therein,  the  parties  and 
their  jM-operty  are  subjected  to  the  provision 
of  the  act.  Tbe  existence  of  tbe  nuisance 


was  the  ultimate  fiict  tn  fblf  case,  and,  ba-r- 
Inf  beea  found,  supports  the  judgment 

If  It  be  argued  that  Uie  judgment  i^ermttted 
by  Oie  statute  Is  .too  broad  la  Its  scope.  If  It 
includes  an  Injunctlcm  against  the  noncon- 
senting  owners  maintaining  tbe  nuisance  on 
tbelr  premises,  the  answer  may  be  found  in 
the  language  of  the  oourt  In  People  t.  Dili- 
man,  174  Pac.  951,  In  which  case  an  injonc- 
tlon,  but  no  abatonent  order,  was  granted. 
The  court  there  said : 

"The  effect  of  the  decree  la  merely  to  prevent 
the  defendants  from  using  the  building  aa  a 
place  for  the  commissloa  of  unlawful  acts,  or, 
expressing  Hie  proposition  In  anoth^  fiorm  of 
language,  the  effect  of  the  decree  is  only  to  re- 
quire the  defendants  to  obey  a  le^Iative  man- 
date, viz.,  not  to  use  thdr  property  or  permit  It 
to  be  used  for  the  purposes  of  prostitution  or 
other  like  acts  of  immorality.  It  adjudges  noth- 
ing as  against  the  defendanta  which  Is  not  a 
duty,  per  se,  resthiff  upon  all  tike  peoplo  of  the 
state.  •  •  •» 

It  was  pointed  out  in  Selowsky  t.  Superior 
Court,  supra,  page  656  of  181  Pac.,  that  tbe 
injunctive  relief,  permitted  by  the  statute, 
may  be  granted  to  prevent  any  one  from  main- 
taining tbe  nuisance,  wheth^  owner  or  tenant 
The  abatement  order  Is  a  remedy  only  against 
tbe  owner's  property.  If  the  owner  acquiesces 
In  the  order  and  Is  guilty  of  no  contempt,  he 
may,  by  filing  a  bond,  stay  the  abatem^t 
order,  wtdch  apparratly  runs  out  of  Itself 
In  a  year.  As  in  the  case  of  the  Injunctive 
relief,  the  statute  makes  no  distinction  be- 
tween owners  having  knowledge  of  the  kind 
of  business  conducted  on  th^  premises,  and 
those  Informed.  If  it  did.  It  would  but  serve 
to  put  a  premium  upon  Ignorance  In  sudi 
cases. 

[S]  Appellants'  third,  and  last,  point  is 
that  tbe  trial  oourt  erred  in  det^ing  their 
demand  fOr  a  jury  triaL  This  point  was 
given  full  consideration  in  the  Barbiere  Case, 
and  the  court  there  Quoted  and  approved  tbe 
language  In  State  r.  Fanning,  96  Neb.  123, 
127, 147  N.  W.  215,  holding  that  In  such  cases 
the  right  to  a  jury  trial  did  not  exist;  the 
action  heli^  an  equitable  proceeding  to  abate 
a  nuisance.  See,  also.  State  v.  GUbert,  126 
Minn.  95-103,  147  N.  W.  953-956,  where  It 
Is  said: 

"Since,  therefore,  a  review  of  the  act  as  a 
whole  leads  irresistibly  to  the  condusion  that  ita 
purpose  is  repression  of  the  evil,  to  be  worked 
out  by  equItaWe  attack  upon  ttie  property  of 
those  engaged  in  or  abetting  it,  and  not  punish- 
ment of  the  offenders  by  infilction  of  personal 
penalties,  except  as  for  contempt  of  court,  the 
contention  th^  beoauss  tbs  thing  itself— the 
lewd  ^ace— dedared  a  nuisance  bj  the  act, 
wonid,  in  Its  maintenance,  have  constituted  a 
criminal  offense  at  the  time  of  the  adoption  of 
the  Constitution,  a  jury  trial' is  indispensable, 
has  no  foundation,  and  is  thus  answered  by  the 
authorities : 

"  'The  fallacy  of  the  argument  Ues  hn  part  in 
disregarding  the  distinction  between  a  proceed- 
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iag  to  abate  a  nniianoe,  wUcb  loob  onir  to  the 
propertsr  th*t  in  the  . use  made  of  it  conititatea 

the  nuisancft,  and  a  proceeding  to  pnoleh  the  of- 
fender for  the  crime  of  maintaining  a  nnieance. 
These  two  proceedings  are  entirely  nnlike.  The 
latter  is  condncted  nnder  the  provisions  of  the 
criminal  law,  and  deals  only  with  the  person 
who  has  violated  the  law.  The  former  is  gov- 
erned b7  the  rules  which  relate  to  property,  and 
its  only  connection  with  peraoas  it  tiirough 
property  in  which  they  may  be  interested.  That 
whidt  is  declared  by  a  valid  statnte  to  be  a  nul- 
aanee  le  deemed  in  law  to  be  a  nolsanee  in  fact, 
and  aboold  be  dealt  with  as  saA.  The  people, 
apcaMng  throngh  their  representatives,  have  pro- 
claimed it  to  be  offensive  and  injarions  to  the 
pnblic.  and  the  law  will  not  tolerate  it.  The 
fact  that  keeping  a  noisanee  is  a  crime  does  not 
deprive  a  court  of  equity  of  the  power  to  abate 
the  nuisance*  "—citing  Carleton  v.  Rogg,  149 
Mass.  5S0,  653,  22  N.  B.  5S,  5  L.  B.  A.  193,  14 
Am.  St.  Rep.  446. 

For  the  foregol&g  reaBona  the  judgment 

Is  affirmed. 

We  concur:  BICHARDSt  J.;  KNIOHT, 
Judge  pro  tern. 


LAIRD  V.  TERRELL,  Judge  of  Fifth  Judicial 
Dist 

(Sn]^«me  Court  of  Idaho.    March  0^  1920.) 

MAiniAlCOB  4P»28,  81— MANDAKUa  WXU.  HOT 
OOHTBOti  DIBOBETXOn  «F  DiaiBIOV  JUDQB; 
If  ANDAKU8  WIXX.  IB8UK  TO  SBQUIBB  BUI  TO 
ACT. 

Mandamus  will  not  issue  to  a  district  judge 
to  control  hie  discretion,  bat  a  writ  will  issue 
to  require  him  to  act  in  a  matter  pending  before 
liim. 

Original  application  for  writ  of  mandate  by 
S.  Henry  Laird  against  Robert  M.  Terrell, 
Judge  of  the  Fifth  Judicial  District,  State 
of  Idaho.  Peremptory  writ  issued. 

S.  Henry  Laird,  pro  se. 

J.  M.  SteraiSt  Of  Pocatello,  for  defendant 

RICE,  J.  The  plahntUf  filed  an  informa- 
tion in  the  district  court,  wherein  he  alleged 
that  the  iHTosecutlng  attorney  of  Power  coun- 
ty had  refused  to  perform  the  official  duties 
pertaining  to  bis  office,  and  praying  that  a 
-citation  be  Issued  and  demanding  that  he  be 
removed  from  his  office. 

The  matter  was  presented  to  the  def^dant 
In  this  action,  who  is  one  of  the  judges  of  the 
district  court  of  the  Fifth  Judicial  district 
The  defendant  declined  to  Issue  a  citation  in 
the  case.  Upon  application  of  the  plaintiff, 
an  alternative  writ  of  mandate  was  issued 
out  of  this  conrti  commanding  the  defendant 
to  Issue  a  citation  to  the  prosecuting  attw- 


neslpr  show  cause  for  his  refoaal  so  to  da 

In  his  letnm  to  tlie  altemaUve  writ,  defiand- 
ant  states  that  after  examining  tiie  Informa- 
tiou  of  plaintiff,  and  certain  exUblta  attach- 
ed thereto,  he  was  convinced  and  Is  now  con- 
vinced that  the  Information  does  not  state  a 
sufficient  charge  upon  which  to  base  the  ci- 
tation called  for,  and  that  in  his  opinion  the 
plaintiff  had  called  upon  the  court  to  initiate 
that  which  would  have  been  .a  vain  and  use-' 
less  proceeding. 

Mandamus  will  not  control  the  discretion 
of  a  Judge  or  court;  neither  may  a  proceed- 
ing In  mandamus  be  periuttted  to  take  the 
place  of  an  appeal.  We  are  not  called  upon 
to  determine  finally  in  this  action  the  suffi- 
ciency of  the  information  filed  by  plaintiff  In 
the  district  court  for  the  removal  of  the  pros- 
ecuting attorney,  but  the  defendant  should. 
If  he  deems  the  information  insufficient  to 
Justify  the  issuance  of  a  citation  to  the  pros- 
ecuting attorney,  enter  a  final  Judgment  dis- 
missing the  proceeding. 

A  peremptory  writ  will  therefore  Issue,  di- 
recting the  defendant  to  proceed  In  the  cause 
in  such  manner  as  in  bis  discretion  he  deems 
proper. 

MORGAN,  a  J.,  and  BUDGB,  J.,  concur. 


DUFF  T.  EARDLET  et  aL 
(Supreme  Court  of  Idaho.    March  5,  1920.) 

1.  Costs  «=9l08— On  application  fob  secu- 

BITY  FOE  costs  BT  NONBESIDKNT  PLAINTIFF, 
COUBT  HAS  NO  DI8CBETI0N  TO  DENT  SECUBnT. 
When  a  proper  application  is  made  under 
Comp.  St  1919,  {  7221,  requiring  a  nonresident 
plaintiff  to  furnish  security  for  costs,  the  court 
is  without  discretion  to  deprive  detradant  of  the 
security.' 

2.  GOSTB  ^SslST— PB0TIBIO9  THAT  FBOOIED- 
XNQ  SHALL  BE  aiATKD  UNTIL  AH  UIIDEBTAK- 

iNQ  xa  Fnm  zs  kandatobt. 
The  provision  of  Comp.  St  1919,  |  7221, 
that  "when  required,  all  proceedings  in  the  ac- 
tion must  be  stayed  until  an  undertalciug 
•  •  *  is  filed  with  the  derk,  •  *  • "  is 
mandatory,  and  until  such  undertaking  is  fur- 
nished any  subsequent  proceeding  therein  is  er^ 
roneous. 


Appeal  from  District  Court  Blaine  Coun- 
ty ;   James  R.  Bothwdl,  Judge.  ' 

Action  by  Wm.  A.  Duff  against  W.  H. 
Eardl^  and  K.  C.  Wooley,  copartners  un- 
der the  firm  name  and  style  of  Nay  Aug 
\llnes  Company,  for  damages  for  breadi  of 
a  contract  of  wployment  Judgment  for 
plaintiff,  and  defendants  aj^aL  Reversed 
and  remanded  for  farther  proceedings. 


4ta>ror  other  cues  see  sum  topic  aad  KHT-NUHBXfi  la  all  Kv-Humbtred  OIimU  and  ladttsa 
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187  PACIFIC  BBPOBTEB 


(Colo. 


3.  Q.  Hedrlcfc,  of  HaU^y.  for  appdlfl^s. 
Angel  ft  Boyle,  of  Halley,  for  reoKindent. 

BUDGB,  3.  This  appeal,  la  from  a  Judg- 
ment entered  ujion  a  verdict.  The  only  aa- 
slgnment  of  error  which  we  need  to  discuss 
Is  predicated  upon  the  action  of  the  trial 
court  in  proceeding  with  the  cause  without 
requiring  respondent,  Duff,  to  give  security 
for  costs  under  C.  S.  i  7221. 

On  the  9th  day  of  November.  1915,  and 
some  time  after  the  ccnnplaint  and  amended 
answer  had  been  filed,  a;^>ellants  served 
notice  upon  respondent,  requiring  him  to  give 
security  for  costs,  which  notice  was  support- 
ed by  an  affidavit,  and  not  denied,  to  the 
effect  that  respondent  was  residing  outside 
of  the  state  Idaho.  When  the  action  was 
called  for  trial,  counsel  for  appellants  object* 
ed  to  any  further  proceedings  In  the  case  on 
the  ground  that  the  undertaking  for  costs 
had  not  been  filed,  whereupon  the  trial  court 
ruled  as  follows:      /  , 

"Let  tiie  record  Bbow  •  •  «  tliat  the  ap- 
plication of  defendants  that  the  ^aindff  give 
security  for  costs  having  heretofore  been  mad^ 
and  upon  the  statemrat  <a  counsel  at  that  time 
that  they  desired  to  know  that  the  plaintiff 
would  be  here  for  trial,  and  the  plaintiff  there- 
after having  reported  that  ha  would  be  here  for 
trial,  the  appllcatitm  is  denied  and  overruled." 

[1]  There  Is  nothing  in  the  record  which 
Justtfled  die  court  in  reaching  the  eondn^on 
that  appellants  had  waived  their  rl^t  to 
insist  upon  ttie  security.  O.  S.  |  7221,  leaves 
BO  discretion  In  the  trial  cour^  whoi  proper 
application  is  made  to  the  court  and  served 
up<Hi  the  plaintiff  to  furnish  security  for 
costs,  and  this  demand  is  not  waived.  Aa 
stated  by  the  Supreme  Court  of  California: 

"The  court  has  nothing  to  do  with  requiring 
the  security  to  be  given.  Tbe  statute  invests 
the  defendant  with  the  right  to  have  it,  and 
the  court  cannot,  against  his  will,  deprive  bim 
of  it"  Clune  v.  Sullivan,  66  Cal.  240;  Meade 
County  Bank  v.  Bailey.  137  Cal.  447,  70  Pac. 
297. 

This  rule  la  also  su^^rted  by  Klssler  t. 

Budge,      Idaho,  246,  133  Pac.  12S. 

[2]  The  provision  of  Uie  statute  that, 
"when  required,  all  proceedings  in  the  ac- 
tion must  be  stayed  until  an  undertaking 
•  •  *  Is  filed  with  the  clerk,  •  •  •» 
Is  mandatory,  and  all  subsequait  proceedings 
in  this  action  were  erroneous. 

The  judgment  U  reversed  and  remanded 
for  further  proceedings  In  conformity  with 
the  views  herein  express.  Costs  are  award- 
ed in  favor  of  appellants  against  re«pondetft 
Duff. 

MOROA.N.  a  3„  and  BICE,  3^  concur. 


OHIO  ft  COIiORADO  BMSVmtQ  ft  KBFIN- 
INO  CO.  T.  PUBUC  UnUTIBS  COM- 
laSSXOM  OF  COLORADO  ct  aL  (No. 
9468.) 

(Supreme  Court  ct  C(riorado.    Jan.  5.  1920. 
Bebearing  Denied  March  1,  1920.) 

1.  PuBuo  WBTioK  oomusaioiis  ^s»7— Pus- 

LIO  UTILmXB  GOIUZBUON  a|AT  COASQ^ 
BATZa  OHABGSD  BT  PUBUO  UIILITZSB. 
THOUGH  nZBD  Bt  COHTBAOT. 

The  state.  In  the  exercise  of  its  piAce  pow- 
«,  acting  through  prescribed  agmeies,  as  Pub- 
he  Utilides  OommisaioB,  may.  for  the  public 
weal,  change  the  rates  charged  by  a  public 
utility,  though  fixed  by  contract  entered  into 
with  a  munidiwlity,  or  even  by  contract  be- 
tween the  public  utility  and  a  private  person. 

2.  Blbctbicitt  ^sll— Public  Sbbvice  Coic- 

laSSION  CAN  CHAKOB  XATB  FOB  CCBKBNT, 
THOUGH  CBSATED  AITBB  POBUO  UTILITT  HAD 
BNTXRED  INTO  CONTBACT. 

Though  a  puUic  utlli^  bad  contracted  to 
soi>ply  electric  cnmnt  at  fixed  rate  before  tbe 
creation  of  the  C<Jorado  Public  Utilities  Com- 
mission, the  commission  may  under  the  author- 
ity given  modify  the  contract  by  caisinc  the 
rate  If  necessary  for  public  benefit, 

8.  PUBUO  BEBVICB  COMMiaSIONS  «s>7— PXJB- 
liO  UTILITY  COBPORATION  IB  BNTITLED  TO 
SUCH  A  BATB  AS  WILL  GIVB  IT  A  FAIB  BETUBN 
ON  THB  BEASONABLB  VAUJB  OF  ITS  PBOP- 
BBTT. 

A  public  utility  corporation  is  entitled  to 
a  rate  suffldoit  to  give  it  a  fair  return  upw 
die  reasonable  value  of  its  property  at  the  time 
it  Is  being  used  for  the  public. 

4.  PUBUC  BEBVICB  COUIUBBIONB  «»7  — As 
BASIS  FOB  nXXNO  BATE  BEASONABLB  VALUE 
OF  FBOPEBTT  OF  PUBLIC  UTUJTr  MUST  BB  OB- 
TEBlflNED. 

Begardleas  of  what  theory  ia  adopted  in 
determining  whether  a  rate  affords  a  iiublie 
utlli^  ccvpwatlon  a  fair  retom,  it  ia  neces- 
sary that  the  reasonable  value  of  the  property 
at  the  time  It  is  bdng  need  shall  be  ettab- 
lished. 

5.  PUBIJO  SEBVICB  COUOSSIOITS  4P»11— DUTT 
OF  PUBUC  UmJTUES  COUUSSIOK  TO  DRBB- 
VIKB  BKaSONABU:  VALUE  OF  PBOPBSIT  OF 
PUBLIC  UTILITT  SEEKING  INCBEASED  BATBS. 

l%e  Public  nUlities  Commission  is  not  a 
court  bound  to  consider  for  determination  <Hily 
what  is  brought  before  it,  but  is  a  legislative 
agent  with  certain  administrative  duties,  and 
where  a  public  utility  company  seeks  increased 
rates,  the  commission  should  on  its  own  initia- 
tlve  determine  the  value  of  the  property  devoted 
to  the  public  use. 

0.  Public  sebvicb  couuissionb  <S=>7— Out- 
standinq  CAPITALIZATION  HOT  BXHDINQ  IN 
DETEBUINING  VALXTE  of  PBOFEBIT  of  PUBLIC 
UTILITT  COMPANT, 

In  determining  the  value  of  the  property  of 
public  utility  company  for  the  purpose  of  as- 
certaining whether  a  rate  ia  ressonable,  the  out- 
standing capitalisation  of  auch  company  can 
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ha-n  but  little  effect  in  view  of  the  ooBimon 
practice  of  mterinf  itock.  ^ 

7.  PuBuo  anviOB  oouassions  «s»U— Pdb- 

UO.  ITtZUTIZS  OOUHXBaXOH  HOT  CONTOfBD  TO 

TSCHNIOAI.  rBOOKDUBK. 

The  Public  UtilitlflB  Oommission  la  not  con- 
fined to  tecbnicsl  rules  ot  procedure,  and  as 
an  inTeetigator  It  should,  in  disposing  of  a 
petition  by  public  utilitr  companj  to  inereue 
the  rates,  determine  the  facta. 

&  BlBOTUOITZ'     ^S>il  —  POWSB  atfltPUXY 

wBicir  ua  ]um  ExnavBioNs  wzthdut  pbb- 
KiBSioH  or  Ptrauo  nnums  OomoBSioif 

OANKOT    DMIEA9D    A    BMABOHABU  UTUBH 

THEKEOIV. 

Where  a  power  company  made  extensions 
without  haTinV  obtained  the  approval  of  the 
Public  UtilitleB  Oommission  or  obtained  a  cer- 
tificate  of  necessity,  It  cannot  demand  an  in- 
creased rate  so  as  to  pay  a  fair  compensation  on 
the  property  used  in  the  extension ;  for  the  state 
is  not  necessarily  an  insurer  of  the  produc^r- 
it7  of  an  inTestments  by  a  public  utility  com- 
pany. 

9.  Pttblip  sbbviob  oomaasiom  •3»7— Smm- 

CIBHOT  OS*  RATE  PKBBORIBXD  OB  IIXBD  BT 
CONTRACT  IB  FBB8UMED. 

The  Boffideney  of  Hxt  rate  prescribed  to 
produce  a  fair  profit  on  the  value  of  the  prop- 
erty devoted  by  a  public  utility  company  to 
public  use  is  strongly  presumed,  and  the  burden 
of  showing  it  to  be  confiscatory  is  on  the  com- 
plaining company,  and  for  the  same  reason 
there  ia  a  stronger  presumption  of  adequacy 
where  the  rate  la  fixed  by  eontraet  between 
the  eompsny  and  third  penona, 

10.  BuoTRioirx  «s>ll— Act  or  Pttblio  Util- 
ities CouiaseioN  in  inobkasino  ratb  or 

POWEB  COMPANT  WITHOUT  DZTXBIUNATIOH 

OF  VALUIE  EBSONBODB. 

Where  the  Public  Utilities  Commission, 
without  determining  the  value  of  the  property 
devoted  to  public  use,  etc,  entered  an  order 
auUioTiclng  a  power  com|>any  to  chaise  an  in- 
creased rate  for  eorrent  famished  to  a  par- 
ticalar  smeltn-,  whidi  increased  rate  would  prob- 
ably cause  the  smelter,  a  YalpaUe  Indostiy  to 
the  sUte  and  c<»nmnnlty»  to  snspeud  <q|wration, 
hM,  that  sncA  order  was  erroneous,  particu- 
larly where  it  appeared  that  the  same  power 
company  supplied  current' to  a  competing  smelt- 
er in  the  same  state  at  a  rate  lower  than  the 
cae  fixed  in  the  contract  between  the  smelter 
and  the  pow»  company. 


En  Banc. 
Writ  Of  Bevlew 
C(Mn  mission. 


to  the  Public  UtiUtles 


Proceeding  by  the  Ohio  &  Colorado  Smelfc- 
ing  A  Beflninsr  Company  against  the  Public 
Utilities  Oommission  of  the  State  of  Ooh>- 
rado  and  am^her  for  a  writ  to  review  the 
determlnatioii  of  the  CtKnmlssion  allowing 
the  Colorado  Power  Company  to  charge  an 
Increased  rate  tor  dectrlclty.  Order  of  Ootn- 
misBlon  reversed,  wltb  Instractions. 


Heaman  &  Gove,  of  Denver,  for  plaintiff 

in  error. 

William  V.  Hodges,  D.  Edgar  Wilson,  and 
Elson  H.  Whitney,  all  of  Denver,  for  d^end- 
ant  In  error  Colorado  Power  Co. 

SCOTT,  J.  The  Salida  Light,  Power  & 
Utility  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Colorado,  on 
the  10th  day  of  October,  1007,  entered  Into 
a  written  cratract  with  the  Ohio  &  Colorado 
Smelting  &  Refining  Company,  a  ooivoration, 
by  which  the  power  company  agreed  to  sup- 
ply, and  the  smelting  company  agreed  to 
purchase  from  the  power  company  electrical 
energy  gufl5clent  to  operate  Its  smelter,  lo- 
cated near  Sailda,  Colo.  The  price  to  be 
paid  under  the  contract  was  $50  per  horse 
power  per  annum,  which  It  Is  agreed  Is  equiv- 
alent to  7.66  mills  per  kilowatt  hour.  This 
contract  was  continued  or  extended  by  writ>- 
ten  agreement  between  the  parties  to  October 
10,  1S28;  the  last  extension  bearing  date  ct 
January  21, 1818.  The  contract  Involved  ex- 
tensive  improvements  by  both  parties  which 
were  afterwards  made.  Power  has  been 
continuously  snppUed  to  the  smelting  com- 
pany under  the  agreement  antil  the  present 
proceeding. 

In  February,  1916,  the  plant,  properties, 
contracts,  eta,  of  the  Salida  Ltgbt,  Power 
&  UtiU^  Oompany  were  conv^ed  and  as- 
signed to  the  Cotorado  Power  Company, 
which  has  since  continned  to  iqterate  the 
same. 

On  April  18, 1818,  the  Colorado  Power  Oom- 
pany filed  a  petltKm  with  the  Pabllc  Utili- 
ties Commission  of  the  state  praying  for  an 
order  Increasing  the  rates  above  those  pro- 
vided in  the  contract  to  one  cwt  per  kilo- 
watt hour.  To  snmmrt  this  pettitltm  It  was 
alleged: 

"(a)  Increase  in  operating  expenses.  *  *  • 
"(b)  The  fair  value  of  the  Salida  plant  is 
$600.00a  A  Iblr  net  return  would  be  $40,000 
per  annum.  l%e  present  net  return  la  $82,224^ 
Tht  owapany  is  therefore  entitled  to  an  increase 
In  Its  net  return  of  $8,000.  •  •  • 

"(cO  The  smeldng  company  requires  approx- 
imately GO  per  cent,  of  the  output  of  the  power 
company,  and  the  inability  of  the  power  com- 
pany to  derive  a  reasonable  return  is  principally 
due  to  the  rate  named  in  the  agreement  for 
service  to  the  smelting  oompany." 

By  motlcm  to  dismiss  and  by  answ^,  the 
smiting  company  contended  in  substance 
as  follows:  That  tbe  action  demanded  of 
the  Public  Utilities  GMmnlssioa  was  in  vio- 
lation of  those  certain  provisions  of  the 
federal  and  state  Constitations  which  goar^ 
antee  due  process  of  law,  the  invlolaUllty  of 
contracts,  and  which  deny  the  enactment 
of  laws  having  retroactive  effect ;  (b)  denial 
of  the  allegation  in  the  power  company's 
petition  that  $32,224,  the  alleged  net  revenue 
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for  tbe  oompany  for  the  year  1917,  iM  not 
an  adequate  retam  upon  the  fftlr  value  of 
petitloner't  pTopeTty,  and  oUier'  qtedflc  de- 
nials, Indndlng  the  altegatlona  of  necessary 
Increased  use  ct  steam  power,  necessary  In- 
crease df  dperatlDg  expenses,  averments  as 
to  average  rates  and  distribution  of  current 
generated,  denial  that  increase  In  revenue 
'  Is  necessary,  and  general  denial  of  averments 
in  petition  not  epedflcally  draied.  It  was 
further  alleged  in  substance: 

"The  erection  of  an  electric  power  plant  by 
the  smelter  company  for  ita  own  uee.  Efforts 
of  the  Salida  Light,  Power  &  UtiUtr  Compaoy 
to  have  smelting  company  abandon  its  own 
plant  and  take  its  power  from  the  f<nnier  com- 
pany. 

"The  execution  ot  tba  contract  of  October  10, 

1907. 

"The  extension  of  that  contract  on  January 
9,  1918,  at  instance  of  Salida  Ught,  Power  & 
Utility  Company. 

"Tbe  transfer  of  all  of  the  cajtttal  stock  of 
the  8alida  light.  Power  &  Utility  Company  to 
the  Colorado  Power  Company  about  January 
9,  1913.  The  transfer  of  all  the  assets  of  tbe 
Salida  Idght,  Power  &  Utility  Company  to  the 
Cidorado  Power  C(»npany  February  10,  1916i. 

"That  the  smelting  company,  as  required  by 
said  contract,  made  certain  changes,  alterations, 
and  additions  in  its  smelting  plant  and  elec- 
trical system  in  compliance  with  proviaions  of 
tbe  contract. 

"At  date  of  contract  power  was  generated 
by  petitioner  almost  whgUy  by  water  power. 
Its  capacity  was  largely  in  excess  of  demands. 
The  smelting  company  was  the  only  cobceru  of 
that  character  sui^licd  by  petitioner,  and  the 
power  company  plant  was  sufficient  to  supply 
all  requirements  of  the  district. 

"That  aubsequent  to  January  9.  1918,  pett- 
tiMter  entered  into  other  contracts  witb  otiher 
'  consumers,  which  necessitated  additional  elec- 
tric steam  power  equipment. 

"Tbe  issuance  by  petititmer  of  $4,000,000  of 
first  mortgage  6  per  cent  bonds,  $760,000  of 
7  per  cent  preferred  stock,  and  $11,000,000  of 
eonunon  stock. 

"Payment  by  petitioner  of  interest  on  its 
bonds,  dividends  upon  its  preferred  and  common 
stock,  the  sitting  aside  for  depreciation  reserve 
of  999,000  in  1916  and  f  lUMNN)  In  1917.  and 
the  accumulation  of  a  surplus  of  $29,000  tor 
1916  and  more  than  $91,000  for  1917. 

•"Iliat  the  net  earnings  of  petitioner  for  1917 
were  more  than  18  per  cent,  in  excess  of  net 
earnings  for  1916,  and  the  net  income  for  1917 
was  25  per  cent,  in  excess  of  the  net  income  for 
1916.  .  The  total  income  of  petitioner  for  1917 
exceeded  $700,000,  and  the  net  income  after  all 
deductions  exceeded  $357,000. 

"That  petiti<mer  (»  Jane  1,  1913,  entered  into 
a  contract  with  the  'American  Smelting  ft  Be- 
fining  Company,  and  thereby  agreed  to  fDmish 
electrical  current  to  that  company  for  Its  smelt- 
er in  Leadville  upon  practically  the  same  terms 
specified  in  the  contract  of  October  10,  1907, 
■Kith  the  Ohio  Smelting  Company. 

"That  any  order  of  the  commission  increas- 
ing the  smelting  company's  rates  would  require 
it  to  pay  a  greater  charge  than  the  American 
Smel^ig  &  Befining  Company  and  would  be 


unjust,  unreasmabl^  (Userimfaia>jUir,  and  pref- 
erential. 

"Hist  the  smelting  company's  plant  was  erect- 
ed at  a  cost  many  times  sxceeding  tbe  cost  of 
petitioner's  Salida  plant.  Tbe  smelting  com- 
pany's plant  has  bten  operated  at  a  loss,  but  has 
been  largely  beneficial  to  the  city  of  Salida.  An 
increase  in  the  rate  of  the  smelting  company 
would  result  in  additional  loss  to  that  company 
and  increase  tbe  Inocune  of  the  power  company." 

The  commission,  upon  hearing,  ordered 
that  the  rate  of  7.6B  mills  per  kilowatt  boor 
fixed  in  the  contract  be  canceled,  and  fixed 
the  flat  rate  oi  9.5  mills  per  kUowmtt  liour 
to  be  charged  to  tbe  smelting  company.  We 
are  asked  to  review  that  order. 

Counsel  for  the  smelting  company  has 
very  elaborately  and  ably  argued  its  conten- 
tion that  the  decision  ot  tbe  CMnmlsrton  was 
In  vlolatim  of  the  Bevvral  cooatltntional  pro- 
visions suggested,  and  that  the  obligation  of 
tile  contract  between  the  parties  was  im- 
paired, and  that  the  plaintiff  In  errw  was 
deprived  of  Its  property  without  due  process 
of  law,  that  the  statute  was  retroactive,  and 
that  therefore  the  oommlssion  was  without 
power  to  diange  or  alter  the  tenuB  of  tSm 
contract 

[13  We  think  without  farther  dlscasslon 
that  It  Is  the  overwhdmlttg  wel^t  of  judicial 
(pinion  in  this  country  that  tbe  constitu- 
tional Interdiction  of  statutes  Impairing  the 
obligatl<His  of  contracts  does  not  prevent  the 
state  frmn  pnqjieriy  exerclBlng  Bnc2i  powen 
as  are  vested  In  it  for  the  prmtotton  of  the 
Gommtm  weal,  or  aa  are  necessary  for  the 
general  good  of  tbe  public,  though  ocmtracti 
l^evionaly  entered  into  between  Indlvldunls 
may  thereby  be  affected. 

We  have  heretofore  decided  ttils  question 
as  to  contracts  entered  into  by  munloipaUtiea 
in  relatimi  to  rates  to  be  dharged  by  pid>lle 
utilities,  as  affected  by  ihe  after-asserted 
power  <a  the  state.  Denver  &  South  Platte 
Ry.  Oo.  V.  City  of  Englewood,  62  Ooio.  229, 161 
Pac.  161.  4  A.  U  R.  906.  But  a  careful  re- 
view of  the  authorities  leads  us  to  tbe  otm* 
clu^on  that  tlds  rule  as  to  the  att»-asserted 
exercise  of  the  poUce  power  applies  equally 
In  the  case  of  contracts  relating  to  a  public 
service  as  between  persons  and  oorpwatlona. 

The  rule  requires  no  further  citation  than 
that  of  the  latest  decided  case  oC  the  United 
States  Suprone  Court  called  to  our  attenticm, 
where  the  doctrine  seems  to  be  announced  as 
the  final  word  upon  that  subject  by  that 
court  A  further  examinatitm  of  the  deci- 
sions of  the  appellate  courts  from  the  several 
stetes  discloses  tiie  great  w^s^t  of  author- 
ity to  be  hi  agreonent  with  the  view  of  tbe 
federal  Supreme  Court  In  the  case  ot  Union 
Dry  Goods  Ca  v.  Georgia  Public  Service 
Corporation,  248  U.  8.  872,  89  Sup.  Ct  117, 
63  li.  Ed.  309,  speaking  through  Mr.  Justice 
Clarke,  it  was  said: 

"The  Georgia  Public  Service  Corporation  and 
tiie  Union  Dry  Goods  Ocanpony,  botii  oorpcna- 
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tions  organized  under  Georgia  law  and  doing 
business  in  Macon,  on  July  IS,  1912,  contracted 
together  in  writing  (or  the  term  of  fire  yean, 
the  former  to  supply  electric  light  and  power  to 
the  latter,  which  agreed  to  pay  atipnlated  rates 
for  the  aanriee. 

"The  ocmtract  was  performed  for  almost  two 
Tears,  until  in  April,  1914,  when  the  Dry  Goods 
Company  refused  to  pay  a  bill  for  service  ren- 
dered during  March,  in  whidi  a  rate  higher  than 
that  of  the  contract  was  charged.  The  Service 
Corporation  claimed  that  this  rate  was  author- 
ized and  required  by  an  order  of  the  Railroad 
CommiesLOQ  of  Georgia,  entered  after  Investiga- 
tion and  heating. 

"Soon  thereafter  the  Dry  Chwds  OomjUBy 
ctHnmenoed  ttds  salt  to  compd  epedfle  perform- 
ance of  its  contract,  which  had  three  yeara  yet 
to  mn ;  to  enjoin  the  Service  Corporation  from 
chaining  the  higher  rate,  and  from  executing  a 
threat  to  cut  It  off  fnHn  a  supply  of  electricity, 
because  of  failure  to  pay  the  increased  rate. 

"The  trial  court  and  the  Supreme  Court  of 
Georgia  both  held  against  the  (^ms  of  the  Dry 
Goods  Company,  and  the  case  Is  here  for  review 
on  writ  of  erTOT.  •  •  • 

"Of  the  several  dainie  pressed  in  argument, 
we  need  notice  <aily  two,  that  the  oUUcation  of 
the  contract  tit  July  18,  1912,  was  impaired, 
and  that  the  plaintiff  ia  error  was  deprived  of 
its  property  without  due  process  of  law,  by  the 
decision  of  the  Supreme  Court  of  Georgia  hold- 
ing that  the  rates  prescribed  by  the  SallroRd 
Commission  were  valid  and  superseded  those 
of  the  contract  between  the  parties.  *  •  * 

"Eixcept  for  the  seriousness  with  which  this 
daim  has  been  asserted  and  is  now  pursued  into 
this  court,  the  law  with  respect  to  it  would  be 
regarded  as  so  settled  as  not  to  merit  further 
discussion. 

"That  private  contract  rights  must  yield  to 
the  public  welfare,  where  the  latter  Is  appro- 
priately declared  and  defined  and  the  two  con- 
flict, has  been  often  dedded  by  this  court.  Thus 
in  Manigault  v.  Springs,  199  U.  S.  473,  480  [26 
Sup.  Ct.  127,  130  (00  L.  Ed.  274)],  it  was  de- 
clared that:  'It  is  the  settled  law  of  this  court 
that  the  interdictitm  of  statute*  impairing  the 
obligation  of  contracts  does  not  prevent  the  state 
from  proiDerly  exerdaiug  such  powers  as  are 
Tested  in  it  for  the  promotion  of  the  comihon 
weal,  or  are  necessary  for  the  general  good  of 
the  public,  though  contracts  previously  entered 
into  between  individuals  may  thereby  be  affect- 
ed'—this  on  authority  of  many  easM  which  are 
cited. 

"In  Hudson  County  Water  Co.  v.  McCartcr, 
W9  tJ.  S.  849,  357  [28  Sup.  Ct.  &28,  631  (52 
L.  Ed.  828,  14  Ann.  Cas.  560)],  it  is  said  that: 
'One  whose  rights,  such  as  they  are,  are  sub- 
ject to  state  restriction,  cannot  remove  them 
frmn  the  power  of  the  state  by  making  a  con- 
tract about  them,  ^e  contract  will '  cany 
with  it  the  Infirmity  of  the  subject-matter.' 

"In  Louisville  &  Nashville  R.  R-  Co.  v.  Mott- 
ley.  219  U.  S.  467.  482  [31  Sup.  Ct  2C5,  270 
(55  L.  Ed.  297,  34  L.  B.  A.  [N.  S.]  671)1,  this 
is  quoted  with  approval  from  Knox  v.  Lee,  12 
Wall.  467,  550,  551  [20  I*  Ed.  287],  viz.:  'Con- 
tracts must  be  understood  as  made  in  reference 
to  the  possible  exercise  of  the  rightful  authority 
td  the  government,  and  no  obligation  of  a  con- 
tract can  extend  to  d^eat  the  legltimato  gov- 
ernment authority.' 
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"In  the  same  raoort,  in  Chicago,  Burlington 
&  Quincy  R.  R.  (X  v.  McOuire,  219  U.  S.  649, 
at  page  667  [31  Sup.  Ct.  259,  262  (66  U  Ed. 
328}],  it  is  said:  'There  is  no  absolute  freedom 
to  do  as  one  wills  or  to  contract  as  one  chooses. 
TtiB  guaranty  of  liberty  does  not  withdraw  from 
legislatiTe  supervision  that  wide  department  of 
activity  which  consists  of  the  maldng  of  con- 
tracts, or  dmy  to  government  the  power  to  pro- 
vide restrictive  safeguards.  liberty  implies  the 
absence  of  arbitrary  restraint,  not  immunity 
from  reasonable  regulations  and  prohibitions  int* 
posed  in  the  intereste  of  the  community.' 

"In  Atlantic  Coast  Line  R.  R.  Co.  v.  Golda- 
boro.  282  IT.  a  648,  558  [34  Sup.  Ct  364,  S6S 
(58  L.  Ed.  721)],  the  court  said:  *It  is  nettled 
that  neither  the  "contract"  clau«  nor  the  "due 
proeees"  dause  has  the  effect  of  overriding  the 
power  of  the  steto  to  establish  all  ri^ulations 
that  are  reasonably  necessary  to  secure  the 
health,  safety,  good  order,  comfort,  or  general 
welfare  of  the  community;  that  this  power 
can  neither  be  abdicated  nor  bargained  away, 
and  is  inalienable  even  by  express  grant;  and 
that  all  contract  and  property  righto  are  held 
subject  to  its  fair  exerdse.' 

"And  in  RaU  &  River  Coal  Co.  T.  Ohio  In- 
dustrial Commission,  286  V.  S.  388,  349  [85 
Sap.  Ct  899,  362  (69  L.  Ed.  607)],  the  state 
of  the  law  upon  the  subject  is  thus  aptly  de- 
scribed: This  court  has  so  often  affirmed  the 
right  of  the  state  in  the  exercise  of  its  police 
power  to  place  reasonable  restraints  like  that 
here  involved  upon  the  freedom  of  contract  that 
we  need  only  refer  to  some  of  the  cases  in 
passing.* 

"T^ese  decisions,  a  few  firom  many  to  like 
effect  should  suffice  to  satisfy  the  most  skeptical 
or  belated  investigator  that  the  right  of  private 
contract  must  yield  to  the  exigencies  of  the 
public  welfare  when  determined  In  an  appro- 
priate manner  by  the  authority  ot  the  atete. 
and  the  judgment  of  the  Supreme  Conrt  of 
Georgia  must  be  affirmed." 

[2]  It  is  mged  that,  when  tbe  contract  In 
this  case  was  made  and  at  the  time  ot  the 
extoudons,  the  paUtc  utilities  statnte  was 
not  in  effect^  and  that  both  companiM  w«<b 
priTOte  cotporatlons  with  fall  power  to  make 
the  contract  they  did,  and  for  such  reason 
the  rale  cannot  anply.  This  ccmCentkm  can- 
not he  sustained.  In  Qie  case  cited,  quoting 
from  the  case  of  LouIsTllle  ft  Nashville  R.  R. 
Co.  T.  MotUey,  219  U.  S.  467,  31  Snp.  Ct  266, 
270  (56  L.  Ed.  297,  34  L.  R.  A.  [N.  S.]  671). 
it  was  said: 

"Contracts  must  be  understood  as  made  in 
reference  to  the  possible  exercise  of  the  r^ht- 
ful  authority  of  the  government  and  no  obliga- 
ti<«  of  a  contract  can  extend  to  the  defeat  of 
legitimate  government  authority." 

So  we  must  hold  In  this  case  that  the  pow- 
er of  the  commlBsion  to  act  in  the  premises 
must  be  sustained. 

Conceding,  then,  the  jurisdiction  of  the 
Public  Utilities  Commission,  it  remains  to  de- 
termine the  question  of  the  validity  and  jus- 
tice of  the  order  entered. 

The  record  discloses  that  the  Colorado 
Power  Company  Is  a  public  utility  corpora- 
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tion,  seemlni^  t^ratlnt  jfai  Oblorado  alcme, 
and  that  It  generates  Its  electrical  energy  oy 
means  of  water  and  steam  power.  It  Is  a 
large  concern,  and  Its  iterations  corer  a 
large  part  of  tbe  stat^  partlculariy  the  west- 
em  and  southern  ptvtions.  Its  capital  sto(& 
consists  of  $750,000  preferred,  to  the  extent 
of  a  7  per  cent  annual  dividend,  and  flV 
000,000  common  stock.  It  has  a  bonded  in- 
debtedness of  $4,000,000,  bearing  Interest'  at 
5  per  c«it.  i>er  annum. 

ThB  record  discloses  tiiat  the  corporation 
has  fOT  some  years  paid  the  dividend  on  its 
prefOt-red  stock,  and  has  met  the  interest  on 
its  bonds,  and  for  the  two  years  prior  to  the 
bearing,  paid  a  dividend  tm  its  larse  Issne  ot 
common  stock  of  2  per  cent  In  addition  to 
this,  it  set  aside  $99,000  in  1916  and  $115,000 
in  1917  for  depreciation,  and  showed  the  ac- 
cmnulation  of  a  surplus  of  $29,000  In.  1916 
and  $91,000  in  1917,  the  latter  being  the  year 
preceding  tbe  hearing.  This  computation  In- 
cludes the  operation  of  that  part  of  the  pm^ 
erty  of  the  company  referred  to  In  this  case 
as  the  Sallda  plant 

It  Is  very  clear  that  the  Colorado  Power 
Company,  complainant,  operates  all  Its  prop- 
erties as  one  concern;  that  its  receipts  and 
disbursements  are  from  the  one  treasury. 
But  the  commission,  for  some  unexplained 
reason,  considered  the  Salida  plant  alone  in 
the  establishment  of  the  rate.  In  discussing 
tbe  findings  and  conclusion  of  the  commis- 
sion, we  will  treat  o£  these  s^arately. 

fl]  The  unquestioned  rule  of  law  Is  that 
what  the  utility  company  Is  entitled  to  de- 
mand In  the  matter  of  rates,  in  order  that  It 
may  have  Just  compensation,  is  a  fair  return 
upon  the  reasonable  value  of  its  properly  at 
the  time  it  Is  being  used  for  the  puUlc 
Pond  on  Public  TJtilltiee,  t  470. 

[4-10]  To  ascertain  such  reasonable  value 
for  the  purpose  of  fixing  rates  and  in  addition 
to  its  net  earnings,  it  Is  tbe  rule  of  law  that 
there  are  four  different  theories  for  the  de- 
termination of  what  constitutes  a  reasona- 
ble value  under  tbe  facta  of  any  particular 
case: 

"TheM  theories  are  generally  defined  by  terms 
which  indicate  the  method  of  aflcertaintng  what 
would  be  a  fair  return  on  the  reasonable  value 
of  the  property,  and  are  thus  expressed :  Orig- 
inal cost ;  cost  of  reproduction ;  outstanding 
capitalization ;  and  present  value.  Since  the 
authorities  are  not  agreed  as  to  the  proper  the- 
ory for  determining  rates  nor  as  to  the  man- 
ner of  applying  the  legal  principle  established 
for  that  purpose.  It  is  impossible  that  tbey 
should  agree  on  what  constitutes  a  reasonable 
rate  in  any  case  or  that  any  decision  in  any 
state  should  control  in  other  states,  althou^ 
the  facts  of  the  case  may  be  similar  or  even  iden- 
tical, because  the  courts  are  not  agreed  as  to 
the  proper  theory  to  be  applied  for  the  solution 
of  tbe  question."   Pond,  Public  Utilities,  f  477. 

The  adoption  of  any  one  of  these  four  the- 
ories la  a  given  case  Is  attended  with  great 


dlfflcol^,  and  In  lome  cases  ImposslUe  for 
any  one  of  than  to  prevafl  and  Jnstloe  be 
don&  But  so  many  decisions  have  been  ren-  < 
dered  In  relati<xi  to  Qie  proper  method  of  as- 
certainment of  the  reascmable  value  of  the 
property  that  commlssioas  of  this  diaracter 
may  be  preanmed  to  be  fairly  enlightened 
when  oonaideilnK  the  particnlar  case  aa  to 
whether  any  one  or  more  of  these  ibeories 
may  be  Jastly  adopted  and  tor  sodi  reason, 
so  that  in  this  case  a  further  discussion  of 
this  subject  is  not  Important  But  it  Is  a  nec- 
essary prereauisite  that  a  reasonable  value  of 
the  property  at  the  time  It  is  being  used  be 
established.  It  is  then  necessary  la  all  cases 
that  this  value  be  omaldered  as  a  baaia  for 
the  fixing  of  rates. 

These  rules  were  both  violated  by  tbe  com- 
mission in  the  case  under  consideration ;  for 
by  no  competent  testimony  did  the  commis- 
sion attempt  to  establish  a  reasonable  value 
of  the  pn^rty  of  the  power  company,  either 
as  a  whole  or  of  the  Sallda  ^ant  as  a  part 
therectf. 

The  commission  cannot  be  lawfully  excus- 
ed for  this  failure  upon  Its  part  It  Is  not 
a  court,  to  consider  and  determine  only  that 
which  is  brought  before  it  It  is  a  legislative 
agent  with  certain  administrative  duties. 
One  of  its  duties  is  to  investigate  and  deter- 
mine in  the  interest  of  the  state.  For  this 
purpose  the  state  has  provided  it  ^th.the 
proper  engineers  and  other  expert  assistants 
to  ascertain  whatever  fiicts  may  be  necessa- 
ry or  important  to  Justify  a  conclusion  in 
any  case,  and  tlils  independent  of,  or  in  ad- 
dition to,  any  testimony  produced  by  tbe 
parties  directly  interested.  Indeed,  the  stat- 
ute expressly  provides  that  the  commission 
may  Investigate  and  •  determine  as  to  any 
rate,  rule,  or  regulation  upon  its  own  initia- 
tive. 

The  sole  reastm  for  holding  that  the  pow- 
er rests  with  the  commission  to  Increase  or 
decrease  a  rate  stipulated  In  a  contract  and 
that  the  exercise  of  such  a  power  is  not  an  ' 
Infringement  oil  the  <constitottonal  Inhitrftlons 
against  the  impairment  of  a  cmtract  of  a 
contract  obligation,  and  likewise  tiie  guaran- 
ty of  due  process  of  law,  is  ttiat  the  public 
welfiire  demands  It  tn  the  spedflc  case. 

Therefore  the  commission,  with  the  dele- 
gated legislative  power  of  the  stete,  must 
determine  that  the  rate  fixed  In  the  contract 
is  detrlm^tal  to  the  public  weaL  This  is 
the  exercise  of  a  very  grave  and  dangwous 
power,  and  should  be  asserted  with  the  great-  . 
est  cauticm,  and  by  means  of  every  Instm- 
mentallty  at  the  command  of  the  commission, 
to  determine  with  reasonable  certainty  that 
the  rate  fixed  In  the  contract  Injuriously  af- 
fects the  public  welfare. 

It  Is  not  aa  if  the  commission  were  to  es- 
tablish a  rate  In  the  first  Instance,  as  based 
upon  its  own  Judgment  as  to  reasonablraess, 
but  it  must  first  determine  that  a  ctmtract  In 
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this  respect,  between  persons  o^ged  In  the 
particular  business  and  presumably  well  ad- 
Tlsed  as  to  ItM  probable  ^ect;  not  only  at  the 
tlm^  but  In  the  llsht  of  fature  conditions.  Is 
■o  nnreasonaUe  as  to  be  detrimental  to  the 
pnbltc  Intnest 

As  to  the  entire  bosineM  of  the  power 
company,  the  evidence,  if  what  was  before 
the  commission  may  be  dignified  by  that 
term.  Is  as  above  stated.  It  wonld  seon  that 
the  dividends  paid,  the  interest  on  the  bonds, 
the  amonnts  set  aside  fcnr  dc^ireciatlai  and 
surploa,  aKgregaHttg  |&S7,000,  may  be  pre* 
snmed  In  the  natural  order  of  things  to  be 
reasonable,  when  we  nmdder  Its  acceptance 
for  so  many  years.  This,  at  an  Interest  nrte 
of  7  per  wat  annually,  the  preferred  stock 
rate,  and  therefore  tb.e  agreed  rate  In  that 
case,  would  sustaiq^  valuation  of  fSAOO.000. 
There  Is  no  testimony  In  this  case  from  vbldh 
the  commlsslott  could  conclude  that  the  pres- 
ent va.ue  of  the  plant  equaled  any  such  sum, 
and  It  did  not  att«npt  to  so  determine. 

The  issue  by  that  company  of  the  enor- 
mous amount  of  $11,000,000  par  value  of 
common  stock,  and  upon  which  It  is  paying  a 
2  per  cent  annual  dividend,  was  suffldent  to 
put  the  commission  upon  Inquiry  as  to  wheth- 
er this  represented  the  actual  value,  or 
whether  It  was  in  fact  what  is  commonly 
termed  "watered  stock."  This  fact  and  oth- 
er circumstances  In  the  case  made  it  plain 
that  It  was  the  duty  of  the  commission  to 
ascertain  the  reasonable  present  value  of  the 
plant,  and  also  to  Investigate  the  arbitrary 
amounts  set  aside  for  depreciation  and  sur- 
plus. 

That  the  outstanding  capitalization  can 
have  put  little.  If  any,  relation  to  the  value, 
as  afTectlng  the  basis  for  rates.  Is  the  accept- 
ed rule  of  the  courts.  Mr.  Pond  states  the 
rule  to  be: 

'^c  theory  trf  oatstsndlng  capitollEation  is 
not  satisfactory,  because  ^:perlence  has  shown 
that  in  many  cases  it  lias  very  little,  if  any, 
relation  to  the  actual  value  of  the  investment 
Fortunately  for  the  consumer,  the  courts  are 
practically  sgreed  that  the  outstanding  capital- 
ization or  the  amount  of  stock  and  bonds  issned 
is  neither  a  fair  test  of  the  capital  actoally  in- 
vested in  the  baslness  nor  a  reliable  measuTe 
hy  which  to  estimate  the  actual  valut  of  the 
property  nasd  and  useful  in  rendering  servioe; 
and  many  oases  have  expresily  stated  that  there 
Is  little,  if  any,  logical  connection  between  the 
actual  value  of  the  investment  and  the  par  or 
even  market  value  of  the  stock  and  bonds  is- 
sued by  the  company,  which  the  courts  have  said 
only  constitutes  evidence  of  the  history  of  the 
development  of  the  business  and  are  valuable 
<Hhiefly  for  that  purpose."  Pond,  Public  UtiU- 
ties,  1480. 

The,  failure  to  observe  this  rule  in  the  as- 
certainment of  the  value  of  the  Sallda  plant, 
upon  which  the  commission  elected  to  base 
Its  order,  is  aa  flagrant,  if  not  more  so,  than 
In  the  ease  at  the  entire  prcverty  of  the 
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power  company.  _  'Bm  commission  very  s»op- 
erly  deflined  to  'fix  the  reasonable  value  of 
the  Salida  idant  for  rate  making  as  being 
that  of  fSO^OOO.  which  was  testlfled  to  by 
the  witness  for  the  power  company  as  the 
tKX^  value,  and  represented  the  porchaae 
price.  Neither  did  it  fix  any  other  q>edfic 
value.  The  commission  said: 

"Any  adjustment  in  the  rate  now  being  paid 
by  the  smelting  company  must  therefore  t>e 
made  on  a  finding  that  such  rate  is  preferential 
and  discriminatory  as  regards  other  consumers.** 

It  will  thus  be  seen  that  the  commission 
wholly  abandoned  the  allegations  of  the  com- 
plaint to  the  effect  that  the  power  company's 
rate  to  the  smelter  company  should  be  in- 
creased because  of  Increased  cost  of  opera- 
tion and  Insufficient  return  on  Its  invested 
capital  in  Its  Salida  plant,  and  determined 
the  matter  solely  upon  a  theory  that  is  not 
Involved  In  the  pleadings,  via.  that  the  con- 
tract rate  with  the  smelter  company  "is  pref- 
erential and  discriminatory  aa  regards  other 
consumers."  This  question  was  not  only  not 
Involved  in  the  pleadings,  but  wholly  without 
sufficient  proof  to  sustain  a  finding  that  there 
was  discrimination  in  favor  of  the  Salida 
smelter  alone.  It  is  palpable  that,  if  there  is 
such  discrimination  aa  affects  the  public  wel- 
fare, It  applies  equally  at  least  In  the  case 
of  the  Leadville  smelter,  which  the  commis- 
sion used  only  In  comparison.  And  here  is 
where  the  commission  unnecessarily  got  Into 
deep  water  by  at>andoning  the  universal 
rule  of  the  courts  to  the  effect  that  the  basis 
must  be  the  reasonable  value  of  the  pr(q)erty 
at  the  time.  It  was  clearly  within  its  own 
power,  by  the  use  of  Its  skUled  assistants,  to 
reascmably  ascertain  this  value.  Not  only 
this,  but  It  also  appears  from  the  record  that 
there  was  a  witness,  a  Mr.  Dlsman,  who,  aa 
presidmt  and  principal  owner  of  the  Salida 
plant;  omstructed  the  sam^  and  oould  testi- 
fy as  to  the  original  ooet  of  the  plant,  but 
who  was  absent  from  the  state  at  the  time 
of  the  hearing.  But  this  witness  was  pre»- 
ent  and  accessible  at  the  time  of  the  consid- 
eration of  the  motion  for  a  r^earing,  one  of 
the  grounds  of  which  was  the  oiler  to  pre* 
sent  Oils  competent  witness,  and  that  he 
could  testify  that  the  actual  value  of  the 
plant  did  not  exceed  $200,000;  It  was  the 
dear  duty  of  the  ccHnmlsaion  under  the  dr- 
cumstancea  to  nopea  the  case  and  ascertain, 
if  possible,  the  reasonable  value  of  the  plant. 

The  commission  is  not  confined  to  technical 
rules  Of  procedure  and  u  aa  investigator  Ita 
duty  was  to  ascertain  the  facto  so  important 
and  baalc  in  reaching  its  conclusion.  If  it 
was  a  tact  that  the  value  of  the  plant  did 
not  exceed  ^00,000,  and  If  the  question  waft 
to  be  determined  on  the  Salida  plant  alon^ 
tbm  the  admitted  net  annual  return  of  934,- 
000,  whtdi  the  evldaice  shows,  furnished  a 
net  profit  of  17  per  cenL  vjnm  the  Investment; 
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whldi  ttie  commlatfra  had  no  right  to  in- 
crease, bat,  on  the  contrary  should  bsTe  re- 
duced. If  It  assnmed  to  annul  tb^coatract  be- 
tween the  parties  as  to  Oie  ratesto  be  chain- 
ed for  the  serrice.  The  commlsBlon  found: 

*'In  the  year  1916  tfae  combined  steam  and 
water  power  plants  of  the  Snllda  property  ften- 
ersted  S,fWSO  fcw-hr.  and  lold  to  tiie  smelting 
eomi>any  alone  3,408,037  kw-hr.  In  tfae  year 
1917  these  combined  plants  senerated  6,060,620 
kw-hr.,  and  sold  to  the  smelting  company 
8,369,900  kw-hr.  It  appears,  therefore,  that  the 
sales  to  the  smelting  company  comprise  ap- 
proximately 60  per  cent,  of  the  total  amount  of 
cnrrent  generated  by  the  Sallda  plants,  and 
somewhat  more  than  60  per  cent,  of  the  cnrrent 
sold  or  accounted  Cor.  Fot  the  year  1917  the 
cost  of  stesm  power  i^ant  fenwatlan  in  the 
Sslida  plant  showed  an  increase  of  $9,3^00 
orer  the  year  1016.  Apportioning  this  incrcMe 
to  the  smelting  company  on  the  basis  of  'use,* 
60  per  cent  of  such  increase  in  the  cost  of  steam 
power  generation,  or  $5,617,  should  be  assigned 
to  the  smelting  company.  This  is  the  equivalent 
to  an  increase  of  1.67  mills  per  kw-hr.,  which, 
if  added  to  the  present  rate  of  7.66  mills  per 
kw-hr.,  would  result  in  a  rate  of  9.82  mills  per 
kw-hr.,  whidt  appesrs  to  be  justified  on  ac- 
count of  the  increase  in  the  cost  ol  steam  pow- 
er generation." 

It  appears  that  the  power  company  was 
at  the  time  supplying  power  for  tbe  plant  ot 
the  American  Smelting  &  Beflnlng  Company, 
located  at  Leadrille,  nndo'  a  similar  contract 
entered  into  about  the  time  of  tbe  last  ex- 
tendon  of  tbe  contract  with  the  Ohio  Com- 
pany, and  corerlng  about  the'  same  period, 
bat  the  rate  to  be  diarged  under  lliat  contract 
was  fixed  at  7.S  millsi,  or  0.15  mills  lover  than 
Uiat  fixed  in  tbe  Ohio  Company  contract  The 
commission  h^d,  In  effect,  that  Oiere  was 
discrimination  naAet  these  oontracts  In  fa- 
vor of  tbB  Sallda  smelter,  notwitlwtandlng 
the  Idgher  rate  paid,  and  also  ^t  there  was 
no  dtscrimlnattoo  between  the  rate  it  fixed 
for  the  Sallda  smelter  of  9.5  mUls  kv-hr. 
and  the  rate  und»  Uie  contract  with  the 
LeadTlIIe  smelter  of  7.5  mills  per  kw-br. 
Just  how  or  why  this  excess  In  rates  of  2 
mills,  or  more  than  26  per  cent,  ct  the  entire 
chaise  to  tbe  LeadvlUe  smelter,  should  be 
added  to  the  rate  of  tbe  Sallda  smelter  with- 
out discrimination  In  ftiTor  (tf  the  LeadTille 
smelter,  does  not  satisftictorily  appear,  either 
fnmi  the  findings  of  the  commission  or  the 
testimony  in  tbe  case. 

The  commls^on  ad(^>ted  the  arbitrary 
dasslficattcHi  of  tbe  power  company,  and 
then  concluded  tiiat  tbe  consumption  of  pow- 
er by  the  Leadvllle  smelter  la  double  that 
of  tbe  Sallda  smelter,  that  the  load  factors 
are  the  same,  and  that  for  such  reasons  the 
Lead'vtlle  smelter  would  earn  a  lower  spe- 
cific rate  per  kw-hr.  If  we  ctmcede  the  prin- 
ciple, yet  It  does  not  appear  that  the  differ- 
ence can  be  so  great  as  26  per  cent.,  particu- 
larly when  the  power  company  itself  in  its 
contracts  with  tfae  two  concerns,  made  at 
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about  the  same  time,  recognized  a  dlfTerence 
tn  all  particulars  of  only  0.15  mill  and  not 
2  mills,  as  found  by  the  commission.  Every 
sense  of  Justice  demands  that  tbe  poww  com- 
pany be  held  to  ite  contract  In  thia  respect, 
rather  than  the  commission  should,  through 
mere  specalatlon  and  conjecture  (and  that  Is 
the  only  basis  for  tbe  finding)  add  1,200  per 
cent  to  tbe  agreed  and  accepted  difference  in 
cost  in  supplying  power  to  the  two  omcems. 

The  holding  of  tbe  OHnmissicm  on  its  face 
in  this  particular  appears  to  ocmstltute  dis- 
crimination against  the  Sallda  ameltw,  and 
in  favor  at  the  LeadvlUe  amdtor.  Vbe  com- 

mlssloa  found  that: 
* 

"Since  the  above-mentioned  contract  was  en- 
tered into  the  demands  of  the  eouununity  for 
the  service  of  the  power  company  have  contin- 
ued to  grow,  and  as  a  rewlt  farther  additions 
have  been  made  to  both  the  hydroelectric  and 
steam  plants.  The  present  capacity  <tf  tbe  hy- 
droelectric plant  is  1,200  kilowatts,  and  of  tbe 
steam  plant  in  Sallda  700  kilowatts,  making  the 
total  installed  capacity  oi  the  Salida  proper^ 
1,900  kUowatta." 

The  testimony  la  dear  tliat,  when  the  ctm- 
tnct  was  made  with  Hie  ^lida  smelter,  tbe 
grantor  of  the  power  craapany  was  san^- 
tng  oaLy  the  dty  of  Sallda,  and  that  it  had 
a  sorplus  of  power  equal  to  and  in  excess  of 
the  poww  required  by  the  Salida  amriter; 
that  tbe  ctmtnct  was  adlcited  by  the  &aida 
Light,  Power  it  Utility  Company  In  order  to 
find  a  market  for  tbe  unused  capacity;  that 
the  ll^t  and  power  company  generated  its 
electrical  energy  solely  by  water  power,  ex- 
o^t  that  it  bad  one  ateam  plant  tor  use  in 
cafe  of  emergaicy;  that  the  smdter  was  at 
the  time  famishing  its  own  power  by  meam 
of  itH  own  plant;  and  that  In  oriet  to  use 
power  furnished  by  tbe  power  cmnpany,  it 
became  necessary  for  the  omdter  company 
to  abandon  its  ateam  plant,  and  to  Instoll 
electrical  appliances  at  great  coat  It  la  clear 
also  that,  aside  from  power  Aimished  ttie 
Denver  &  Rio  Grande  Railroad  Company 
at  Sallda,  a  onnparatively  small  amount  the 
power  company  Installed  steam  plants  and 
extmded  lines  and  incurred  other  expesase 
in  OTd&c  to  supply  mining  and  other  Indus- 
trial  companies  at  great  distances  fn»n  its 
pi&nt,  whldi  i»roved  to  be  unprofltable.  It 
Is  also  clear  that  In-  so  doing  it  Incurred  the 
greater  mrt  of  the  expense  of  its  added  im- 
provements and  Increased  operatl<a  subse- 
quent to  the  acquisitltti  of  the  Salida  plant. 
Such  improvements  are  estimated  at  ^113,000, 
or  more  than  one-half  of  Qie  value  of  the  pres- 
ent plant,  as  that  value  was  inxiposed  to  be 
established  by  the  smelter  company.  It  ap- 
pears also  that  the  povrer  cmnpany  made 
these  improvements  and  extensions  without 
having  obtained  the  approval  of  the  UtlUtles 
C<»nml8don,  or  obtain!^  a  certificate  of  ne- 
cessity, in  direct  violation  of  tbe  statute.  It  is 
the  very  purpose  of  the  statute  In  this  par- 
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ticular  to  prevent  .Oie  burden  to  the  pabllc 
whl^  may  arise  by  reason  of  speculative 
or  unnecessary  extensioiu  and  Improvements, 
by  means,  of  an  Invest^tlfni  by  t3ie  commis- 
sion, and  tin  grsntlng  of  a  oertULcate  at  ne- 
cessity. 

The  power  company  bad  no  lawful  aaUwp' 
Ity  to  make  soch  extensions  and  improve- 
ments, and  did  so  in  plain  violation  of  the 
law.  If,  therefore,  it  made  an  unprofitable 
Investment,  it  must  bear  the  burden,  and 
will  not  be  permitted  to  charge  It  to  the  pub- 
lic rt  aHKars  that  the  claim  for  Increased 
coat  In  operation  of  the  SaUda  power  plant 
is  baaed  chiefly  <m  the  cost  arising  by  reason 
of  sdch  eztendons  and  improvements  and 
the  added  cost  of  steam  power  need  In  tbe 
<^ratton  of  the  same. 

It  is  not  the  purpose  of  the  Public  Utll- 
iti^  Law  to  make  the  state  ihe  insurer  of 
nnlawfal,  unwise,  or  unnecessary  Investmoils 
by  public  utilities  corporations,  and  in  the 
absttice  of  the  required  certificate  of  neces- 
iBity,  and  certainly  in  the  absence  of  dear 
proof  to  the  contrary,  we  must  presume  that 
sndi  eztendMis  woe  at  least  unnecessary. 

Tba  equities  ot  the  case  are  not  with  the 
power  company.  The  smelting  company  is 
as  much  affected  In  fact  with  a  public  Inter- 
est as  Is  the  powo-  company.  It  perfbrms 
a  public  servloe  In  the  treatment  of  mes  fRHn 
mlnea  tmm  mlixu  parts  at  the  state.  With- 
out sm^ters  and  mlUs  to  perCcHnh  flils  ubtT' 
iOD  fbr  ttie  pnbUcr  the  mining  Industry  of 
the  Btat9  mnst  of  necessity  serlowdy  mtto^* 
Besidest  the  smctlter  company  In  this  case 
Is  of  vast  public  interest  to  the  communltr  In 
which  it  Is  located.  It  famishes  n  pay  roll 
of  about  $300,000  per  annum,  to  whldt  that 
of  the  pow^  compai^  in  the  locality  la  com- 
paratively Insignificant. 

The  testimony  discloses  that  Ihera  has  beoi 
about  ¥1,000,000  invested  in  the  phint  ot  the 
smelter  COTopany,  taclodlng  replacements. 
Its  losses  for  the  year  1908  were  $322,193.07. 
The  plant  lost  an  average  of  $70,000  for 
11  yean.  In  1917  there  was  a  profit  at 
$1S6.795.S2.  In  1016  the  profit  was 
$82,072.82,  allowing  nothing  for  salaries  or 
depredation.  It  was  unable  at  the  time  of 
the  hearing  ta>  operate  at  a  profit  and  was 
continuing  (mly  In  the  hope  that  it  might 
make  a  profit  some  time  In  tbe  future. 

To  pay  the  rate  fixed  by  the  commissifw  will 
either  compel  It  to  cease  operations  or  In- 
crease the  price  of  treatment  to  its  customers. 
It  is  a  competitor  of  the  Leadville  smelter. 
Sndi  is  the  testimony  In  these  particulars. 

It  cannot  be  sold  that  to  sustain  one  pub- 
-  lie  utility  at  the  ezi>ense  of  another  is  In  tbe 
Interest  of  the  public  welfare,  and,  if  we  are 
to  rely  upon  the  showing  here,  this  must  be 
tbe  result^  If  the  order  of  the  commission  Is 
to  be  sustained.  Tet  the  interest  of  the  pub- 
lic weal  Is  the  only  theory  upon  whldi  the 
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commlsalcm  can  exercise  the  power  to  abro- 
gate the  contract  between  the  parties.  I  may 
repeat  that  this  power  is  so  grave,  with  satii 
possibilities  of  being  errcmeously  exercised, 
through  want  of  proper  understanding  of  tbe 
fticts  and  of  the  principle  upon  wbicb  It  is 
based,  that  it  shonld  be  denied  or  greatly 
curtailed  by  an  amendment  to  the  statute. 

The  commission  In  this  case  made  no  in- 
vestigation of  its  own,  and  determined  the 
matter  wholly  upon  the  testimony  of  the  con- 
tending parties.  In  such  a  case  the  burden 
is  upon  the  petitioner  clearly,  which  it  has 
not  snstatned.  The  sufficlraicy  of  the  rate 
prescribed  to  produce  a  fair  profit  upon  the 
value  of  the  property  employed  in  the  busi- 
ness Is  to  be  strongly  presumed.  The  burdai 
of  showing  Its  omflacatory  character  rests, 
therefore,  upon  the  complaining  company. 
Lincoln  Gas  Ca  v.  Llnci^  22S  U.  8.  &tf .  82 
Sup.  Ot  271, 66  L.  Ed.  466.  The  presunqitlOD 
must  be  correspondingly  stronger  where  the 
rate  reste  upon  a  contract  between  the  pap- 
ties,  understanding  entered  into. 

Tbe  order  of  the  commission  is  reversed* 
with  Instmcttons  to  dismiss  the  proceadims. 

Reversed,  with  Instructions. 

TEZjLBB,  J.,  agrees  with  conclnsion  only. 


STATB  ex  rel.  l^BNST  v.  SAVIDOB.  Oom- 
mlBstoner  ot  Public  Lands.  (Nob  U026.) 

(Snpreme  Court  <rf  Washington.  Feb.  27,  ^20^ 

Ptjbuo    i*aitd8  «=»185(4)— Tidelands  set 
apabt  as  highwat  not  to  be  leased  iw 
face  ot  expbxss  psovibion. 
Mandamus  will  not  issue  to  compel  the 
commissioner      public  lands  to  execute  lease 
for  the  mining  and  extraction  of  petroleum  and 
natural  gas  from  tldelands  belonging  to  tbe 
state  aod  set  apart  as  a  perpetual  public  highr 
way  by  Laws  1901,  p.  217,  which  expcssly  pro- 
hibits lease  or  other  disposition  of  soch  lands, 

Application  for  writ  of  mandamus  by  the 
State  of  Washington,  on  the  relation  of  F. 
A,  Ernst,  against  V.  Savldge.  Commission- 
er of  Public  Lands.  Application  denied. 

Norwood  W.  Brockett^  of  Seattle,  for  re- 
lator. 

L.  L.  niompBon,  Atty.  Gen.,  and  Jno.  A. 
HomOT,  Asst  Atty.  Gen.,  ftv  reapoudmt 

PER  CURIAM.  ThiB  Is  an  application  for 
a  writ  of  mandamus  to  require  the  respond- 
ent to  execute  a  lease  for  the  mining  and  ex- 
traction of  petroleum  and  natural  gas  from 
certain  tldelands  belonging  to  the  state  of 
Washington. 

It  is  conceded  that  the  lands  applied  for 
have  been  set  apart  as  a  public  highway. 
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The  Bct  of  Harch  19,  1901  (diapfcer  10B»  p. 
217.  Laws  of  1901),  dedareB: 

"Secdmi  1.  That  the  shore  and  beach  <tf  the 
Pacific  Ocean  indadins  the  area  or  space  lying 
between  ordinary  high  tide  and  extreme  low 
tide  (as  SDdi  shore  and  beach  now  are  or  here- 
after may  be)  from  the  southerly  point  of  Da- 
man's Point  on  the  north  aide  of  the  entrance  to 
Gray's  Harbor  to  the  month  of  the  Qneets 
river,  state  of  Washington,  be  and  the  same 
are  hereby  declared  a  pobUc  highway  forerer, 
and  as  such  highway  shall  rsmain  forever  open 
to  the  use  of  the  puMic 

"Sec.  2.  No  part  of  said  ahore  or  beadi  shall 
ever  be  sold,  leased  or  otherwise  disposed  of. 

"See.  8.  No  lease  or  contract  <rf  sale  now 
existing  on  or  for  any  part  or  parts  of  said 
shore  or  beach  shall  be  renewed  or  extended." 

So  it  is  ai^rent  from  this  act  that  tbe 
lands  Bou^t  by  the  relator  are  pn^btted 
from  ever  being  sold,  leased,  or  otherwise 
disposed  of.  The  applicant  Is  therefore  not 
entitled  to  a  lease,  because  the  state  land 
commissioner  is  not  authorized  to  execnte  a 
lease  for  any  of  theee  lands. 

The  appUcatfam  for  tlie  wilt  b  tberaCcna 
denied. 


OHUBCH  MFG.  CX>.  t.  JOSBPH. 
(No.  15678.) 

(Supreme  Oourt  of  Washlnfton.   Ifareh  1, 

1920.) 

SAzn  *»172— Btma  who  did  hot  ruvnsH 

OOHTAIKXBB  OX  PAT  OAKHOT  XIOOVXB  VDB 
TAILVWK  TO  IXKUTXB. 

Where  the  buyer  of  dder,  who  had  agreed 
to  furnish  barrels,  did  not  do  so  for  part  of 
the  order,  did  not  give  unconditional  shipping 
order  for  such  part,  and  failed  and  refused  to 
pay  all  money  due,  he  cannot  recover,  on  his 
cross-complaint  in  the  seller's  action  for  a  bal- 
ance due,  as  for  damages  through  failure  to 
supply  such  part  on  a  rising  market 

Department  L 

Appeal  from  Sopcvior  Court,  Grays  Harbor 
County;  Ben  She^s,  Judge. 

Action  by  the  Ohurch  Blanufacturlng  Ck>m- 
pany,  a  corporation,  against  A.  Joseph.  From 
judgment  for  ^tntiff.  defmdant  appeals. 
Affirmed. 

A.  B.  Grabam,  of  Aberdeen,  and  W.  H. 
Abe^  of  Sbmtesano,  for  api>ellaiit 
J.  E.  Steward  ot  Aberdeen,  tm  reqwndent 

hCAIN,  J>  Hie  purpose  of  this  action  is 
to  recover  the  balance  due  for  boiled  cider 
sold  and  delivered.  The  Issues  were  made 
up  by  the  comiriaint,  the  answer  and  cross- 
complaint,  and  reply.  Hie  cause  was  tried 
to  the  court  without  a  Jury,  and  resulted  In 
findings  of  fact,  conduslons  of  law,  and  Judg- 
ment sustaining  the  plaintiff's  tight  to  re- 


cover. From  this  Judgment  the  def^idant  ap- 
peals: The  respond«it  Is  a  corporation  organ- 
ized under  the  laws  of  this  state,  with  Il3 
principal  place  oC  businesB  at  Kennewick. 
The  aiH>dlaQt  is  located  at  Aberdeen,  and 
Is  engaged  in  selling  soft  drinks  tp  the  wturie- 
sale  and  retail  trade.  On  July  13, 191S,  the 
respondent  and  appellant  entered  into  a 
written  agreement  whei^y  the  respondent 
agreed  to  furnish  the  appellant  200  barrels 
of  boUed  cider  at  70  cents  per  gallon  f.  b. 
Kennewlck.   The  re^ndent  agreed  to  fur- 
nish the  eider  on  or  before  Novembor  30, 191S, 
and  the  appellant  agreed  to  accept  Bhi|Mnents 
of  the  same  befOTe  that  date.  The  agreemoit 
further  provided  that  the  aK>ellant  aliould 
pay  the  full  purchase  price  of  tba  dder  on 
or  before  December  1,  191^  whether  ^ip- 
ment  had  been  made  or  not  Under  the  con- 
tract the  appelant  waa  to  fomlsli  the  barrels, 
and  the  dder  was  to  be  shipped  on  tala  orden. 
Shipments  were  made  Cram  tbne  to  time,  and 
on  November  SOtb  all  the  dder  had  beoi 
sUpped,  except  88  barrda.  At  that  time  tbere 
was  owing  to  tbe  respondent  a  eon^erable 
sum,  which  was  past  due,  upon  the  cider, 
which  had  been  shipped  iqioii  tbe  an^eUant's 
ordon.  In  bla  cnMs-comirialnt  tba  appellant 
pleaded  tbat  the  terms  of  the  contract  with 
reftecmce  to  the  shipment  of  dder  and  the 
paying  therefbr  b^re  December  1st  bad  been 
modified  by  mbasaveiit  agreament  between 
the  parties.   The  price  ot  the  dder  having 
advanced,  he  claimed  damages  for  failure  In 
not  having  supplied  the  last  88  barrels.  In 
a  anm  exceeding  ttie  balance  due  A>r  that 
which  he  bad  received.  Tbe  evidence,  upon 
the  Issue  as  to  whether  the  ccmtract  had 
ben  modified  was  largdy  In  the  form  of 
correspondence  between  the  parties.  The 
oral  testimony  upon  the  subject  was  directly 
conflicting.  The  trial  court  made  the  follow- 
ing finding: 

"^Riat  the  defendant  never  gave  to  the  plain- 
tiff an  nneonditlonal  shipping  order  for  the  said 
88  barrels.  That  the  defuidant  fsUcd  to  furnish 
empty  barrels  In  wUdi  the  said  dder  was  to 
be  shipped  according  to  the  tenns  of  the  agree- 
ment between  the  said  plaintifl  and  defeadast 
and  failed  and  refused  to  make  payment  of  the 
purchase  price  of  the  said  dder  as  agreed. 
That  the  plaintiff  observed  eveiy  item  and  coa- 
dition  of  the  said  contract  as  far  as  it  was  per- 
mitted to  do  so  by  the  said  defendant  lhat 
the  said  defendant  breachedsaid  contract  In  fail- 
ing to  famish  barrels  according  to  their  agree- 
ment and  In  failing  and  refusing  to  pay  tiie 
purchase  price  ot  the  cider  va  or  bafon  the  date 
agreed.  That  the  time  for  making  payment  of 
eaid  purchase  price  was  never  extended  by  the 
plaintiff,  and  that  the  defendant  now  owes  tbe 
plaintiff  on  the  purciiaBe  price  of  said  goods  the 
sum  of  $l,39ft4S,  with  interest  from  the  agreed 
data  of  payment  to  wit  the  1st  day  (tf  Decem- 
ber 1918."  . 

Thia  finding,  In  our  (pinion.  Is  sustained 
by  the  evidence.  The  corre^Kmdoice.  which 
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was  largely  prompted  by  the  Inalgtence  on 
the  part  of  the  respondent  that  the  appellant 
pay  the  balance  due  for  the  dder,  which  had 
been  shipped,  does  not  erldenoe  an  agreanent 
to  waive  or  modify  the  tsnns  of  the  original 
extract 

The  Jndgmoit  will  be  affirmed. 

HOtXX>MB,  C.  J.,  and  MACKINaX>SH, 
PABKBR,  and  UrrOHELLk  33^  ooncur. 


WIDlCAMITv.  HAHMAOKetaL  (No.  166003 
(Supreme  Court  of  Washlngbm.  Feb.  27. 1020.) 
MoBiOAois  4s9>S8S— EhrFOBOnam  asaovr 

iMUffD  St  OnX  STATS  DOBS  NOT  EXTIROniaH 
LIBlf  AOAHrai  UlHD  IK  ANOTHBB  8TATI. 

l^oogh  mortgage  ob  land  in  WashingtoD 
and  mortgage  on  land  in  California  were  part 
of  the  same  transaction  and  given  to  secure  pay- 
ment of  the  same  notes,  the  mortgagee  in  suit 
in  California  upon  the  notes  aod  for  foredosure 
could  not  Indude  tbe  laud  In  Washington,  and, 
■inee  the  OaUfonda  suit  ramUed  in  a  deficien- 
cy judgment,  the  mortgage  on  tbe  Washington 
land,  continued  to  be  enforceable  for  the  pro- 
portionate debt  it  was  given  to  secure,  and  was 
not  extinguished  by  merger  <tf  the  notes  in  the 
Oalifomia  judgment 

Department  1. 

Appeal  from  Snperior  Court,  King  County ; 
AngnstOB  Bravtey,  Judge. 

Action  by  Bdward  O.  Wtdmann  against 
Daniel  S.  Hanmuick  and  others.  Judgment 
tor  plalntU^  and  defendants  appeaL  Af- 
firmed. 

Beeves  Aylmm^  Jr.,  of  Seattle^  for  vpet 

lants. 

Stiepard  &  Lonib  of  Seattle,  for  resp(uidait 

MrrOHELL^  J.  Frances  M.  Boblnson  ex- 
ecnted  and  delivered  her  several  promissory 
notes,  a^egatlng  the  sum  of  921,600,  pay- 
able to  Edward  Q.  Wldmann.  At  the  aamo 
time,  and  to  secure  the  payment  of  tbe  notes, 
she  executed  and  delivered  a  mortgage.  In 
the  sum  of  (21,500,  on  real  property  owned 
by  her  In  the  state  of  California;  and  In 
addition,  at  the  same  time,  as  a  part  of  the 
same  transaction  and  to  secure  the  payment 
in  part  of  the  same  promlssOTy  notes,  she 
executed  and  delivered  a  mortgage  In  the 
sum  of  98,000  on  land  owned  by  her  In  King 
county,  Wash.  The  transactions  occurred  in 
California,  where  the  parties  then  lived. 
Subsequently  she  conveyed  the  mortgaged 
land  In  King  county  to  the  defendants  in 
this  action.  Thereafter,  upon  maturity  and 
nonpayment  of  the  notes,  gait  was  brought 
In  California  upon  the  notes  and  for  a  fore- 
closure of  the  mortgage  on  the  property  in 
that  state.  In  that  salt  there  was  judgment 
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as  prayed  tor,  and  a  fbreclosare  sale  of  all 
the  California  property,  resulting  in  a  de- 
fldency  Judgment  for  $3,488.85.  ThereniKm 
this  action  was  brought  In  the  superior  court 
of  King  county.  Wash.,  upon  the  deficiency 
Judgment  of  the  California  court,  not  for 
any  personal  judgment  here,  but  only  to 
foreclose  tbe  mortgage  on  the  King  county 
laud  in  an  amount  authorized  by  the  terms 
of  tbe  mortgage  on  the  King  couo^  land,  not 
In  excess  of  the  deficiency  judgment  of  the 
California  court,  and  foredoslng  all  rights 
of  tbe  defoidants  as  subseqoait  pnrdusers 
of  tlie  King  county  land.  Tb«e  was  a  judg- 
ment of  foreclosure,  as  prayed  for,  in  the 
snm  of  $3,112.05,  and  costs  amounting  to  f28. 
Defendants  have  appealed. 

There  la  no  dhpnte  as  to  tbe  facts.  Ap- 
pdlants.  DOticinK  a  xwovlslwt  of  the  present 
mortgage,  namely,  "that  when  $3,000  has 
been  paid  on  the  ^,000  debt  tben  tbe  mort- 
gagee herein  will  release  this  mortgage," 
contend  that,  because  $1,000  was  paid  on  the 
debt  beftne  suit,  and  because  the  sale  of  the 
property  In  OaUfomla  was  fbr  an  amount  In 
ezceas  <a  tin  remainder  due  on  Oiis  mort- 
gage^ therefore  the  mortgage  here  has  been 
satisfled.  To  On  ntent  of  the  $1,000  jny- 
ment  the  contention  Is  right;  and,  in  faet^ 
it  was  taken  care  <tf  la  the  present  jndg- 
mat.  OflierwlBe,  Qie  oonteotloa  Is  without 
merit;  for  erldoitly  ttie  paymoat  to  effect 
a  release  of  tbe  mortage  means  volnntary 
payment,  and  not  an  oiforced  coUectiwi,  of 
less  than  tbe  whole  debt^  by  foredosnre  salt 
and  sale  In  California.  The  mwtgage  here 
was  given  to  secure  a  note  ot  $3/)00,  which, 
with  other  not^  made  up  tiie  $21,000  men-- 
tloned  in  the  Oalifomia  mortgage  and  the 
record  diows  tbe  sale  in  Oaliftntita  was  for 
an  amount  not  sulBcient  to  satis^  that  poi^ 
tlon  ct  tbe  total  debt,  together  with  Interest 
and  costs  of  suit  in  Galffttmla  remaining  aft- 
er deducting  the  amount  still  due  of  the 
$3,000,  to  secure  tbe  payment  of  which  the 
present  mortgage  was  given. 

Further,  appellants,  dting  Mascarel  v. 
Raffour,  SI  Cal.  242,  and  Dooly  v.  Eastman, 
28  Wash.  564,  08  Pac.  1038,  rely  on  the'  rule: 

"If  a  mortgage  is  given  on  two  pieces  fit 
land,  and  the  mortgagee  enforces  it  against  and 
sells  only  one  piece,  he  thereby  waives  the  Iten 
of  the  mortgage  on  the  other  pieoe.  *  •  •  » 
Mascarel  v.  Baflbur,  supra  [syllabus]. 

Tbe  theory  or  reason  Upon  which  the  rule 
rests  is  ei^ressed  by  Qds  ooort  in  the  I>ooly 
Case,  wherein,  quoting  from  tbe  Mascarel 
Case,  It  was  said: 

" '  •  •  ♦  by  the  foredosnre  the  mortgage 
is  merged  in  tbe  judgment,  and  a  new  action 
could  not  be  maintained  to  foredose  the  mort- 
gage as  to  the  omitted  lot' " 

But  In  each  of  those  cases — ^indeed,  in  all 
such  cases  where  the  rule  has  been  enf orc«d 
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— the  sitnatliui  was  as  stated  In  ttie  Dooly 
Oaae,  to  tbe  effect  that  the  mortgagee  had 
the  right  to  Include  In  the  first  foreclosore 
snlt  the  land  Inrolred  In  the  second  action, 
and  to  have  the  same  sold  In  payment  of  tbe 
Judgment,  but  failed  and  n^lected  to  do  so. 
Clearly,  however,  the  rule  waa  Impoaslble 
here.  There  could  hare  been  no  merger  of 
the  mortgage  on  land  in  this  state  In  a  Judg- 
ment obtained  In  the  state  of  CaUfomla ;  nor 
did  the  mortgagee  have  the  right  to  Indode 
in  the  foreclosure  suit  in  California  the  land 
here  In  controversy,  or  b&ve  it  sold  In  pay- 
ment of  a  Judgment  obtained  there,  for  the 
very  plain  reason  the  conrt  in  California 
had  no  Jarisdiction  to  foreclose  a  Uen  npoo 
real  prui>erty  In  this  state. 

The  pnqitertles  are  attaated  in  different 
states,  and  Uie  metget  of  the  note  or  notes 
in  a  Judgment  does  not  ettlngalBh  the  debt, 
but  singly  tbe  form  of  th«  evidence  of  it, 
and  the  mortgage  boe  contlnoes  to  be  an 
enforceable  lien  until  tbat  portion  of  tbe 
debt  It  was  given  to  secure  payment  of  Is 
satisfied.  Jonea  on  Mortgages  (7th  Dd.)  | 
936  ;  27  Oyc.  pp.  1400.  1410;  19  R.  O.  L.  p. 
436.  I  219.  "Mortgages." 

Finding  no  error  In  tbe  case,  tbe  Jadgmcnt 
Is  afihsned. 

HOLCOMB,  a  and  FABKBB,  UAVSti 
and  MACKLNTOSH,  JJ.,  concur. 


In     re    REASSESSifENT    OF  SECOND 
SCHOOL  ADDITION  IN  CITY  OP 
TACOMA.  . 

STATS      CITY  OF  TACOMA. 

(No.  10619.) 

(Supreme  Court  of  Washington.    March  1, 

1920.) 

1.  Municipal  cobpobattonb  «»514(1)— Pbof- 
ebtt  can  bk  beah8ebsed  fob  i:x>cai,  ih- 

PBOTElfENTS  rOB  BBNBnT  OV  OEBTIFIOATS 
BCTTXB. 

Under  Bern.  Code  1918t  |  7892-86^  author^ 
izing  the  iiauonce  and  nle  of  delinquent  cer> 
tificates  for  payments  for  local  improvements, 
and  section  7892—39,  giving  purchaserB  of 
such  certificate  a-  Ueo,  the  certificate  holders 
are  sobrogated  to  tbe  rights  of  the  dty,  and 
the  dty  can  reaasess  state  property  for  their 
benefit  even  tlumgh  there  can  be  no  Uen  against 
such  property. 

2.  Municipal  ooiFORATioNa  «»S14(11>— Bk- 

ASSESSlCEnT  or  FBOFBBTT  VOB  UKUIi  XU- 
7B0VE1IEKTB  CAN  ZNCLUDK  XNTEBEBT. 
Under  Sem.  Code  1915,  8  6876,  aathorizing 
sascasment  of  state  propeitr  for  local  improve- 
ment in  the  same  manner  as  other  property, 
sections  7892—42  and  7802—43,  authorizing 
reassessments  of  property  to  indade  interest, 
and  section  6S77,  authorizing  the  Ijegislature 


to  provide  for  paymant  Improvement  aasew- 
mmta  with  interest  not  to  exMed  6  per  cent, 
the  dty  can  indade  6  per  cmt.  in  a  reamPM 
meat  <i  atate  property. 

D^rtment  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Ernest  M.  Card.  Judge. 

In  the  matter  of  the  reassessment  of  Hie 
north  half  of  block  106  and  the  nortb  half 
of  blodc  107,  Second  School  addition  to  the 
CXty  ot  Tacoma,  which  was  owned  by  the 
State.  The  confirmation  of  the  reassess- 
ment was  aiq;>roved  by  the  superior  court, 
and  the  State  appeals.  Affirmed. 

Lb  L.  Thompson,  Atty,  Gen.,  and  Glenn 
J.  Falrbrook.  Asst.  Atty.  Oen.,  for  the  State. 

C.  E.  Harmon,  Atty.,  Frank  M.  Caiv 
nahan.  Bums  Poe,  and,  T.  U  Stiles,  all  of 
Tacoma,  for  respMidait; 

MAIN,  J.  This  Is  an  appeal  by  the  state 
i^cHn  a  judgment  <a  tbe  superior  court  otm- 
flrmlng  a  local  improvement  reassessment 
against  certain  state  property  in  the  dty  of 
Tacoma.  On  April  21,  1909.  an  ordinance 
was  passed  by  the  dty  council  providing 
for  the  Improvement  of  certain  streets  by 
gnuUng  and  sidiewalklng.  The  cost  a£  the 
ixaj^oyemaot  Tas  to  be  paid  by  q)eclal  aa- 
seawnent,  and  It  vaa  provided  that  local 
inqwovement  bonds  should  be  issued;  the 
b<Hida  to  be  payable  In  five  eaoal  annual  In- 
stallments together  with  interest.  The  Im- 
proToneDt  was  made,  an  assessment  roll  was 
prepared,  and  for  reasons  which  are  not  here 
material  was  held  invalid-  Thereafter,  and 
<«i  April  27,  1010,  an  (wdinance  waa  passed, 
providing  for  reassesunent  of  the  property 
benefited.  The  state  was  the  owner  of  one- 
half  of  each  of  two  blocks  In  the  imnaove- 
ment  district  Tbls  state  j^mierty  at  the 
time  was  under  contract  of  purchase  by  one 
W.  T.  Hawley.  As  Uw  animal  Installments 
of  the  asDOBsma^t  became  due^  the^  not  be- 
ing paid,  the  dty  made  a  sale  of  the  install- 
moit  to  certain  penona;  and  In  aoane  In- 
atances  purchased  the  certificate  of  sale  it- 
self. On  August  4,  1917,  the  state  cancded 
the  contract  with  Hawley,  because  of  his 
failure  to  meet  the  payments  of  prlndpal  and 
Interest  On  the  6th  day  of  Jun^  1918.  the 
dty  coundl  passed  an  ordinance  ^Tiding 
for  reassessment  of  the  pn^ierty  owned  by 
tbe  state  In  the  improvement  district  for 
the  reason  that  the  prior  assessmoit  was 
void  because  notice  had  not  been  given  to  tbe 
state  land  comndssloner,  as  required  by  Rem- 
ington's &  Bellinger's  Code,  1 6877.  Hie  state 
laud  commissioner  by  the  Attorney  General 
atqpeared  and  protested  in  writing  against 
this  reassessment ;  notice  thereof  having  been 
given  him  as  required  by  law.  Ttxe  dty 
coundl  overruled  the  objection  and  confirmed 
the  reassessment  loU.   Fr<»n  this  the  state 
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appealed  to  the  superior  court,  and,  as 
above  stated,  the  roll  was  there  apj^ved. 

[1]  The  cause  is  brought  here  for  review. 
The  flrst  question  is  whether  the  council  had 
a  right  to  make  the  reassessment  here  In 
coutroTcrsy.  The  appellant  argues  that, 
since  the  reasses^ent  was  for  the  benefit 
of  the  purctmsers  at  the  annual  Installment 
sales  under  the  previous  Told  assessment, 
they  bad  no  power  to  make  a  reassessment. 
Sectlctt  36  of  the  act  relating  to  local  Im- 
prov^ents  In  dties  and  towns  (Laws  1911. 
c  dS;  Bemington*8  Code  191S,  |  78BSB—S&) 
provides  that: 

"Any  dty  or  town  may,  by  general  ordinance, 
provide  for  the  Issuance  of  certiBeatea  of  de- 
linquency for  any  and  bU.  dcUnquent  assess- 
ments,  or  iuHtallmeiits  thereof,  heretofore  or 
hereafter  levied,  and  any  penalty  and  Interest 
thereon  to  date  of  issuance.  Such  certificates 
of  delinquency  shall  conetitate  a  lien  against 
the  property  upon  which  such  assessments 
were  levied,  and  shall  bear  interest  from  the 
date  of  issuance  thereof  at  the  rate  of  fifteen 
per  cent,  (1696)  per  annum,  and  may  be  fore- 
dosed  after  two  years  from  the  date  of  their 
laauuHM  in  the  same  manner  and  with  Uie  sama 
effect  as  mortgages  upoa  real  estate  are  fore> 
dosed.  Such  certificates  may  be  issued  to  the 
city,  or  may  be  sold  to  any  person  applying 
therefor.  They  may  be  assigned  in  .writing, 
and  the  city  may  sell  and  assign  any  and  all 
certificates  which  may  be  issued  to  it  upon  the 
payment  of  the  value  thereof  in  principal  and 
accrued  interest.  In  cash." 

This  section  of  the  statute  authorizes  the 
city  by  general  ordinance  to  provide  for  the 
issuance  of  certificates  of  delinquency.  It 
prqyides  for  two  methods  of  sale — one  upon 
the  foreclosure  of  the  certificate  in  the  same 
manner  and  with  the  same  effect  as  mort- 
gages upOT  real  estate  are  foredosed;  the 
other  the  Issuance  and  sale  of  certificates  to 
any  person  applying  therefor.  Section  7892 
— 39  gives  the  purdiasers  at  any  sale  au- 
thorized In  the  act  a  Hen  on  the  property 
bid  In  by  him  for  the  amount  paid  at  such 
sale.  The  purchasers,  for  whom  the  reas- 
sessment Is  sought  to  be  made  In  this  case, 
did  not  purchase  the  property  at  a  fore- 
dosure  sale.  They  are  persons,  who  pur- 
chased the  annual  installments  as  th^  be- 
came due  or  who  took  by  asslgnmait  from 
the  original  purchasers  that  purchased,  not 
the  property  Itself,  but  certificates  whldi 
•were  evidence  of  a  Hen  on  the  property  for 
fbe  delinquent  assessments. 

In  Mathews  v.  Wagner,  49  Wash,  64,  94 
Pac.  759,  It  was  held  that  the  holder  of  de- 
linquent oertlflcates  issued  by  a  dty  for  the 
overdue  Installments  of  local  Improvement 
assessments  is  subrogated  to  the  rights  of  the 
dty  as  to  liens  therefor  upon  the  land,  and 
may  assert  the  Uens  against  an  acticm  to 
quiet  title. 

Under  the  hiHding  in  Waldrra  r.  SntAo> 
oJab,  41  Wa«h.  566^  83  Fac.  1106,  the  bond- 


holdera,  if  they  had  not  been  paid,  would 
have  had  a  right  to  compd  a  reassessment 
The  statute  contemi^tes  that  the  purchas- 
ers at  the  annual  Installment  sales  shall 
have  a  lien,  and  in  this  respect  are  placed 
In  the  same  portion  as  would  be  the  bond- 
holders. But  it  is  said  that  there  is  no 
lien  upon  state  property  which  will  be  ad- 
mitted. The  statutes  provide  the  means  or 
the  method  by  Vrhldi  assessm^ts  for  local 
improvements  upon  state  property  may  be 
paid.  As  the  purchaser  of  the  certificate 
has  a  lien  upon  iMlvate  prq^er^  as  tlie  stat- 
ute specifies,  it  indicates  a  legUlative  Inten- 
tion to  subrogate  him  to  the  Buue  rlgbti 
that  a  bondboider  would  have. 

To  bold  that  the  state  ooold  defeat  tbe 
reassessment  because  there  was  no  lien  upon 
state  property  would  be  to  defeat  a  ]ust 
cause  by  resorting  to  technical  reasoning. 
There  Is  no  claXip  in  this  case  that  the 
state's  property  was  not  boieflted  to  the  full 
amount  for  ^Icb  it  was  assessed. 

Had  the  persons  for  whom  ttds  rrinmonn 
m»t  has  been  made  bea  pnicbaaoB  of  the 
iwoperty  itself  at  a  sale  upon  foredoaure 
made  in  the  same  mannra  that  mortgage  np- 
<m  real  estate  are  ftvetdoeed,  a  difleroit  quw- 
tion  would  be  presented  upon  which  we  ex- 
press no  opinion. 

The  cases  dted  from  other  JurisdlctionB 
holding  that  there  can  be  no  reassessment 
for  fhB  ben^t  of  a  parduiser  of  the  prop- 
oty  at  a  tax  sale  or  ftweclosare  thereof; 
when  the  original  assessment  was  void,  are 
not  awllcable  to  the  facts  in  this  casa 

[t]  The  next  qnestlai  Is  whether  the 
state  upon  thtt  laaBseasment  can  be  diatged 
wtth  Inteteat  SecUcHi  68TB,  Bemlngton's 
Code,  provides  Umt  hi  all  local  Improvement 
assessment  districts  In  any  incoi^orated  dty 
prc^rty  In  such  district,  other  than  tide- 
lands,  owned  by  the  stat^  shall  be  assessed 
and  diarged  for  its  proportion  of  the  cost  of 
*^ndi  local  Improvements  in  the  same  man- 
ner as  other  property  in  such  district." 
Here  Is  a  provision  that  state  property 
shall  be  assessed  in  the  "same  manner  as 
other  property."  Section  7892—42,  Reming- 
ton's Oode,  provides  for  reassessment  in  aU 
cases  where  their  former  assessments  were 
Invalid  in  whole  or  In  part,  for  insuffidency, 
loformallty,  irregularity,  or  nonconformity 
with  the  [n-ovlslons  of  the  law.  The  follow- 
ing section,  7S92 — 43,  provides  for  the  reas- 
sessment to  indnde  "accrued  Interest  ttaer» 
on." 

Heferring  to  these  two  sections  In  Van  Der 
Creek  v.  Spokane,  78  Wash.  94, 138  Pac.  560, 
It  was  said: 

"In  sections  42  and  43  of  the  Laws  of  1911 
*  *  *  the  Legislature  has  made  It  dear  that 
a  reassessment  shall  include  accrued  interest" 

Since  state  land  Is  to  be  assessed  in  th0 
same  manner  as  (rthor^ninrir,  it  would  aeem 
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teasonably  to  follow  suidi  land  conM  be 
reasaeseed  for  tbe  coat  of  the  IniproT«nent, 
Indndlng  accrned  Interest  The  Legiala- 
tnre,  howerer,  has  made  this  plain,  tor  in 
section  6877,  Remington's  Code,  which  Is  one 
of  the  sections  in  the  chapter  beaded  "Local 
Improvement  Assessments  of  State  Lands," 
it  is  inoTided  that— 

The  JjeglalatuTa  "iball  provlda  for  tbe  pay- 
ment of  the  same,  with  interest,  by  approprisp 
tion  ont  of  tits  fsneral  fond  of  tbe  state." 

In  tb»  same  Mction  is  tlila  provision: 

**No  intereit  on  the  sttessmeDt  levied  to 
pay  for  aaid  improvement  greater  than  six 
per  cent  per  annum  shall  be  taxed  to,  or  al- 
lowed by,  tbe  state  for  or  on  aoeotmt  of  maUnc 
sneh  improTement" 

The  zlfl^t  of  the  dtgr  to  make  the  reas- 
sessment existed,  and,  fbe  Interest  Indnded 
being  not  greater  than  6  per  coit  per  annum, 
the  judgment  will  be  affirmed. 

HOLCX)HB.  O.  J.,  and  PARKER,  MAC- 
KINTOSH, and  BQTOHELLv  J  ooncor. 


EtmCK  v.  TUBBEN  et  bL    (No.  10022.) 
(Supreme  Court  of  OUaboma.   Feb.  24,  lOaOi) 

(avUabua  bg  ike  Court.) 

L  J-oDOUjan  nn  wnrDAiiT  vob  oom  sku> 
nor  oomEAJtT  to  clxab  wxioht  or  evi- 

DINCK. 

Record  examined,  and  Mid,  that  the  judf- 
ment  rendered  by  the  trial  court  is  not  con- 
trary to  tbe  dear  wei|^t  of  tiie  evidence. 

(Addt^onal  Swttabm  b$  B4itoriai  Staff.) 
2.  ApnuL  AJTD  waaxtm  jufOOTW— Iw  squxta- 

BU  CASES  SUPBBME  CotJW  MtrST  BKVXCW 
EHTIBB     BECOSD,     AND     JW     JUDOUXNT  18 
AGAINST    WEIOHT    OV  BVIDSKCX  MUST  Bl- 
TEBSE  AND  ^NDEB  JTTDQUXNT WHICH  SHQVLD 
HAVE  BEEN  BENDERED. 
In  case  of  purely  equitable  cognizance.  It 
is  the  duty  of  the  Supreme  Court  on  error  to 
review  the  entire  record,  and,  If  it  appears  that 
the  judgment  is  against  the  clear  weight  of  the 
evidence,  to  reverse  it,  and  render,  or  cause  to 
be  rendered,  Uie  judgment  the  trial  eomrt 
should  have  rendered. 

Error  fnmi  District  Court;  Ootton  Oonnty ; 
Cham  Jones.  Judge.- 

Action  to  quiet  title  by  L.  O.  Hiviek  against 
I.  E.  Turben  and  another.  Judgment  for 
defendants  for  costs,  and  plaintiff  brings 
error.  Affirmed. 

Geo.  B.  Rittenbouse  and  P.  T.  McVaj,  both 
of  Oklahoma  City,  for  plaintiff  In  error. 

C3us.  Mltschrlch,  of  Lawton,  for  defend- 
ants in  error. 


KANE,  J.  This  was  an  action,  commenced 
tbe  plaintiff  In  error,  plaintiff  below, 
against  the  defendants  in  error,  d^endants 
below,  for  the  purpose  of  quieting  his  title 
to  and  in  certain  real  estate  alleged  to  be  held 
by  him  as  the  assignee  of  a  certain  oil  and 
gas  lease.  Upon  trial  to  the  court  there  was 
Jodgm»t  for  the  defendants  for  costs,  to 
reverse  whldi  tbls  proceeding  In  error  was 
commMiced. 

It  serans  that  the  defendant  in  error  Tnrben 
was  the  owner  of  an  oil  and  gas  lease  cover- 
ing a  certain  tract  of  land  situated  In  Cotton 
county ;  that  on  the  22d  day  of  Mardi,  1916. 
Tiirben  assigned  40  acres  of  this  leasehold 
to  the  plaintiff  In  error,  Hlvlc^  who  failed 
to  record  said  asalgOtaiait  for  more  than  a 
year  thmafter;  tltat  on  tbe  11th  day  of 
Septonber,  1916,  Tnrben  assigned  his  lease- 
hold Interest  in  the  same  40-acre  tract  to  tbe 
defendant  In  error  Jones,  who  recorded  the 
same  In  due  time.  Abont  the  29tb  day  of 
Mardi,  1917,  a  large  gas  well  was  bron^t 
In  Ml  another  tract  (tf  land  situated  In  the 
same  township,  and  on  Qie  Mb  day  at  Octo- 
ber, 1917,  Hlvidc  commenced  this  action  for 
tbe  porpose  of  quieting  his  title  in  said  oil 
and  gas  lease  end  to  perpetually  bar  and 
enjoin  the  defendant  Jones  from  asserting  or 
exercising  any  right,  title,  or  interest  In  the 
oil  and  gas  lease  or  to  said  premises  adverse 
toBlTick. 

[1, 2]  nie  only  qae«tl<m  of  fact  tried  be- 
low was  wbeUker  Janes,  the  defendant  In 
error,  had  notice  of  tbe  prerloos  aasignmeiit 
of  tbe  <^  and  gu  lease  npcm  the  land  In  con- 
troversy to  the  itlaintlff  in  error,  Savlcft, 
at  the  time  he  took  his  assignment. 

"Rko  trial  oonrt,  after  hearing  the  rniOencB, 
reacdved  tbls  question  of  fact  In  favor  of  tbe 
deCwdanta^  and  the  Mily  gnmnd  for  reversal 
presented  for  review  is  the  Inauffldeocy  of 
the  evtdmce  to  siq)p<ttt  the  judgount  and 
finding  of  the  trial  court  Tbe  parties  agree 
that,  the  oue  bdng'one  of  purely  equitable 
oognlianoe.  It  Is  tbe  duty  jtf  tbls  court  to 
review  tbe  mtlre  record,  and,  if  it  l^^Mara 
that  tbe  jndgmoit  is  against  tbe  dear  w^^t 
of  tbe  evidence,  revise  the  judgmeat  and 
rooder  or  cause  to  be  rendmd  the  judgment 
the  trial  court  dxrald  have  rmdered.  So 
tbe  sole  questUm  for  tedsiaa  Is:  Was  the 
judgm^  rendered  by  tbe  trial  court  against 
the  clear  weight  of  the  evldenee?.  As  the 
parties  agree  upon  tbe  applicable  prln<dples 
of  law,  it  Is  sufficient  to  say  that;  after  a 
careful  examination  of  the  record  and  the 
briefs  of  counsel  for  the  respective  parties 
we  are  convinced  that  this  question  must  be 
answered  in  the  negative^ 

For  the  reasons  stated,  tbe  judgment  of 
the  court  below  is  affirmed. 

RAINET,   Y.   C.   J.,  and  PITCHFORD, 

JOHNSON,  McNeill,  mcGiNa,  and  bai- 
ley, JJ.,  concur. 
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KETCHAM  T.  OUNIilFF  et  al.   (No.  8527.) 
(Suprane  Court  of  Oklahoma.   Feb.  8»  192a> 

(fiyOabiu  by       Cowrf.)  ^ 

1.  IfitOBUrXOB'  UBN8  «=»168  —  LlElT  BtAXk' 
VENT  AND  ATTACHED  AmDAVIT,  XT  HOT  FA- 
TAIXT  OBnOTZTB,  HAT  BS  AUHDID  AT 
lUAI.  TO  COHTOBU  TO  FAOIB. 

A  met^anic'i  lien  itateinent  and  the  affida- 
vit attached  thereto,  if  not  fataUr  defective, 
taaj  be  amended  at  the  trial  to  conform  to  tb« 
facts. 

2.  Mechanics'  lienb  «=>260(4)— Lzhitaxiokb 
applt  to  owree,  but  otheb  pabtibs  icat 

BE  SUBS8QTnanX.T  BEOUttHT  XH  BT  AMEND- 

VENT. 

The  Btatnte  of  limitations  providing  tiiat 
an  action  to  foreclose  on  a  mechanic's  lien 
must  be  brought  within  one  year  after  the  date 
of  fiUnc  of  lien  apices  to  the  owner,  but  other 
IMrties  can  be  brooi^  In  hj  amendments 
thereafter. 

a.  MBOHANIOS' IJEN8  «»108,  260(1)— LiBN  AT- 
'  TAXmED  FBZOB  TO  PTTBOHASB  OF  PBOPEinT  IB 
BDPBBUtt  TO  HOMEaiKAD  OLAXU  Ot  FDBOBAB- 

n*0  Wire. 
The  meduudc's  Uen  whldi  attaches  prior 
to  the  pordtiase  of  the  property  is  siverior 
to  the  homestead  claim  of  the  wife  of  mdi 
pnrdiaaer*  and  it  la  not  necessary  to  make  her 
a  party  within  the  year  prescribed  for  tiie 
bringlDg  of  the  suit  against  the  owner  (Kt  the 
proper^. 

4.  Meohaniob*  UBirs  «b»ib8— Ldn  btatb- 

TOXt  XAT  BB  AHXNDXD. 

Under  section  8878,  BerUed  Laws  1010, 
a  mechanii^a  Uoi  statement  maj  be  a'mended 
Sn  any  matter  where  for  dmiliu  reasons -a 
pleading  could  be  amended,  and  at  any  lime 
when  a  pleading  could  be  amended. 

Elrror  from  District  Oourt,  Muskogee  Conn- 
t7;      P.  De  GraOenreld,  Judge. 

Action  by  H.  E.  Eettdiam  against  Eva  W. 
Conllff  and  others  to  foreclose  a  material- 
man's lien  for  material  furnished  and  used  in 
the  erection  of  a  flat  bnlldiug  In  the  cAty  of 
Muskogee.  Judgment  for  defendants  other 
than  Bra  W.  Ounlifl,  and  plaintiff  brings  er- 
xor.  Bevrased. 

Joaepb  a  Stou^  COuu.  A.  Moon.  anA  Fnn- 
da  Stewart,  all  of  Muakogee,  for  plaintilT  In 
wror. 

P.  J.  Gar^,  ot  Muskogee,  tor  defendants  in 
error  W.  A.  Drake  and  Bath  Dnkew 

W.  A.  Ellley,  ot  Muflfeogee^  for  defendant  in 
eiTor  Edwin  A.  Wttty. 

KAN B,  J.  Ketcham  atM  the  Gnnliffs  mate* 
rial  for  the  construction  of  an  apartmoit 
house  and  In  dae  time  filed  his  medianlc's 
lien  etatoDMat.  Ahoat  the  time  the  building 
was  completed  the  Cunllfb  sold  the  property 
to  William  A.  Drak^  who  moved  into  one  of 
the  apartments  and  thereafter  treatM  the 
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lile  homestead.  Drake  later 
made  a  mortgage  on  the  property  to  ISlwln  A. 
Wdty.  Action  wte  began  In  doe  time  after 
flUng  tiie  lien  statemuit  against  all  of  the 
deCendante  ercBpt  Rath  Drake,  Qie  wife  of 
"Wmtaa  A.  Drake,  and  she  was  Joined  as  a 
party  defendant  befbre  the  trial.  At  the 
time  Drake  purchased  the  building  he  kney 
that  Ketcham  had  famished  the  material, 
and  took  from  Cunllff  a  mortgage  on  other 
real  estate  as  security  that  CunUff  would 
pay  Ketdian^  materialman's  bilL 

The  Issues  are  stated  In  tiie  defense  relied 
upon  defendants,  whldi  Is  that  the  lien 
statement  Oled  by  idalntiff  was  vtrid  because 
not  verified  by  afltdavit  and  because  It  did 
not  contain  the  name  of  WllUam  A.  Drake, 
the  owner  of  the  pn^terty  at  tbo  time  the 
statement  was  filed;  Uiat  the  statute  of 
limitations  had  ran  In  fiiTor  ot  Butb  Drake 
and  her  homestead  Interest  In  the  ivoper^; 
and  that  the  petition  did  not  allege  that  the 
material  was  used  in  the  oonstruction  of  the 
building.  Tbo  trial  court  found  generally 
for  die  defMidants  WlUUtm  A.  Iteafce  and 
BaOi  Drake  and  Edwin  A-  W«lty,  and  entered 
Judgment  accordingly,  to  reverae  whldi  this 
proceeding  In  error  was  commenced. 

[1]  The  lloi  statement  was  filed)  within  the 
time  prescribed  hj  law,  but  contained  only 
the  mune  ot  tbe  owuen  of  the  pnqpert^  at 
the  time  tbB  contract  was  made  and  building 
constructed,  snd  the  aflldavlt  attached  was 
not  In  the  mual  form  and  was  dalmed  by 
the  defendants  to  Iwto  been  fatally  defecttva 
After  the  filing  of  the  petition  i^lnUff,  by 
leave  of  court,  amended  his  lien  statemerit 
and  affidavit  to  meet  the  objections  arged. 
This  he  could  Ho,  undier  section  3873,  Beilsed 
Laws  1910,  and  we  bold  that  tiie  amendments 
under  the  facts  in  this  case  were  proper  and 
In  furtherance  ot  Justice.  El  Bene  Electric 
LU^t  St  T^epbOQs  Oa  t.  Jemdaon,  6  Okl. 
TCO,  GO  Pac.  144 ;  Blandiard  t.  Schwarts,  7 
Ofel.  23.  64  Pac.  SOS.  806;  Alberti  v.  Moore  et 
al..  20  Okl.  78,  8S,  93  Paa  643,  546, 14  L.  B.  A. 
(N.  S.)  1036;  Aloom  et  al.  T.  Dennis,  OkL 
139, 106  Pac.  1(02;  Eberle  et  al.  v.  Drennan, 
40  Okl.  69, 136  Paa  162,  61  L.  R  A.  (N.  3.)  68. 

ft]  Tbo.  one-year  statute  ot  limitations  pRh 
vtdii^  that  an  action  to  foreclose  a  me- 
chanic's lien  must  be  brou^t  within  one 
year  after  filing  the  lien  applies  to  the  own- 
er, and  other  parties  can  be  brought  In  by 
amendment  thereafter  at  any  time  before  the 
trial.  Blanshard  v.  Schwarte,  supra ;  B%erle 
et  al.  V.  Drennan,  supra ;  Thomas  v.  Hoge, 
68  Kan.  166,  48  Pa&  844;  Western  Bash  ft 
Door  Oa  Helman  et  aL»  66  Kan.  0,  68  Fac 
IOSOl 

[S]  Moreover,  the  mechani(^B  lien  having 
attached'prior  to  the  inirchase  of  the  prop- 
by  her  husband.  It  was  prior  and  be- 
comes superior  to  the  homestead  claim  of 
Bath  Drake,  and  it  was  not  necessary  that 
she  be  made  a  party  within  the  year  pre- 
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•crlbed  for  the  bringing  of  ttie  salt  1^  Oe 
Hen  dalmant  Blanshard  t.  Sdiwartz,  anpra; 
Waples  on  Homestead  and  Exemption,  p.  877; 
Edwards  v.  Eearaey,  96  U.  S.  fi9S,  24  L.  DO. 
798. 

(4]  The  final  con^Uon  of  the  defendanta 
that  the  petition  did  not  allefre  that  the  mate- 
Ijj^l  was  used  In  the  construction  of  the  bnildt- 
Ing  taJiB  it  plaintiff  Is  permitted  to  amend 
bis  petition  to  cmform  to  the  proof.  There 
Is  no  contoitlon  that  the  matoial  sued  fcfr 
was  not  used  In  the  constmctlcm  of  the  buUdr 
Ing,  but  only  that  the  petltlcm  failed  to  allege 
that  It  was  so  nsed,  and  that  It  oould  not  be 
so  amended  at  the  trial  as  to  all^e  this  fact 
The  evidence  abows  tbat  the  plaintiff  fur- 
nished the  material  for  the  ctmstnictloo  of 
the  building;  that  he  had  not  reoelred  pay- 
ment In  full  ther^or ;  that  bot£  Drake,  the 
sabeeqnoit  pundiaser,  and  Wtity,  the  snbee- 
quent  mortgagee,  had  actual  notice  and  per- 
sonal knowledge  that  lAalntlff  had  a  claim 
for  material  tDmiabed  In  tb»  constroctton  of 
the  bnUdlng. 

Under  section  3878  a  mechanic's  lien  may 
be  amended  in  any  matter  where  for  similar 
xea8<Hi8  a  Reading  could  be  amended,  and 
at  any  time  -wbrn  a  pleading  oould  be  ammd- 
edt  and  this  may  be  dcme  either  before  or 
after  Judgment  El  Boo  Electric  Ught  & 
Telc9>houe  Ca  t.  Jennlsmi,  supra ;  Blanshard 
T.  Schwarts,  supra. 

The  Ueu,  as  amended  by  leave  of  the  court, 
though  over  defendant's  objectlwia,  Is  sutflr 
dent  to  cure  the  defects  complained  of  by 
defwdants,  and  such  amendments  were  In 
tbe  Interest  of  justice^ 

For  the  reascms  stated,  the  case  Is  reversed. 

OWEN»  a  J.,  and  JOHNSON,  PITCH- 
FORD,  McN£lXJ^  and  BIGGINS,  iJ^ 
concur. 


SIGUD  T.  RIFPETOEL    (No.  961ft) 
(lEhipranie  Oonrt  at  Oklahoma.  Feb.  2A,  ISaik) 

(SyUabu$  bj/  ike  Court.) 

1.  VlNDOa  AND  PtTBCHABCB  «=s»316(8)— fiUTFI- 
CIENCT  or  EVIDENCE  TO  SDSUUI  JUDQHBKT 
roB  PX^NXIFF  IN  AH  AOtXOn  TO  HECOVKB 
BALANCE  or  FDBGHASB  PSICK 

Accord  examined,  and  held:  (Ij  Tbat  the 
findings  of  f£ct  of  tbe  trial  court  are  sufficient- 
ly sujHiorted  by  the  evidence;  {'^  that  the  judg- 
Dent  rendered  by  the  trial  couri  is  not  cou- 
crary  to  law. 

(Additional  Byildbiu  By  Bditoriai  StaffJ 

2.  Vehdos  and  PUaCHABBR  ^9133  —  GOR- 
TBACT  FOB  SAUC  OF  U.KD  AND  CONIEllPOKA- 
HE0U8  DEED  CONSTBUEO  TO  BEQUIBE  TENDOB 
TO  ASSIST  PUBOUASKB  Uf  BXCUBIHa  A  QUIT- 
0I.AI1I  DEED. 

Under  a  written  contract  for  the  lale  of 
land,  providing  for  certain  payments,  tbe  bal- 


ance payable  when  the' vendor  asslated  thr  pnr- 
diaser  to  leeore  a  qnitelatm  d«ed  from  tbe 
balance  of  certain  faeirs,  and  otherwise  that 
the  puiehaser  might  retain  that  amoont,  and 
a  contemporaneous  deed  and  general  warranty 
to  the  purdiaser,  the  vendor  did  not  absolutely 
warrsnt  title,  but  only  assumed  the  obUgation 
of  assisting  tiie  purchaser  to  obtain  the  quit- 
claim deed. 

Error  from  District  Conrt,  Ouster  Goanty; 
Thomas  A.  Edwards,  Judge. 

Action  Anna  BIppetoe  against  G.  B.  Si- 
t^9,  brought  Jn  justice  court  Prom  a  Jtidg- 
mmt  In  the  district  court  In  favor  of  plain- 
tiff, defendant  brli^  error.  AiDrmed. 

A.  J.  Welcb,  «t  Clinton,  for  i^alntift  In 

error. 

H.  P.  Bailey,  of  OUn^  for  defendant  In 
emn. 

KANB,  J,  This  was  an  acdon  ftir  tbe 
recovety  iHt  money,  commenced  by  the  defend- 
ant In  arror,  idalntlfl  below,  against  tbe  plain- 
tiff In  error,  dtiSendant  below,  before  a  Jns> 
ttce  of  the  peace.  TtM  reoovd  before  ns  do& 
not  dlAdoae  tbe  resnU  ot  tbe  trial  before  tbe 
Justice  of  tbe  peace,  but  In  ttie  trial  In  the  dis- 
trict ooart  Judgment  was  rendered  In  fiavor 

tbe  plaintiff  for  fSIt,  to  revame  wbidi  this 
proceeding  In  nror  was  commenced.  The  ac- 
tim  was  for  recovery  of  a  balance  allege 
ed  to  be  due  on  tbe  purchase  price  of  a  cer* 
tain  tract  tyt  land  sold  by  tbe  pliUntifl  to  the 
defendant  There  was  a  c<mtract  in  wrltli^ 
wbicta  provided,  In  t^teet,  tbat  ttie  d^iendant 
shall  pay  tbe  plaintiff  94GO  In  payments  as 
foUows:  990  in  cash;  $800  on  or  b^re  10 
days;  and  the  balance,  $100,  Is  to  be  retained 
by  party  of  the  second  part  and  payable 
when  party  of  the  first  part  assists  and  helps 
him  to  secure  a  quitclaim  deed  from  balance 
of  heirs.  The  contract  further  providea  that 
should  party  of  the  first  part  not  be  of  any 
assistance  In  helping  dear  up  this  prc^)erty 
when  called  upon,  the  par^  of  tbe  second 
part  la  to  retain  the  $100  to  be  used  in  clear- 
ing up  the  property.  As  soon  as  the  prcq^erty 
is  cleared  up.  with  the  assistance  of  the  party 
of  the  first  part,  ttie  ¥100  becomes  payable 
and  due. 

C<Hitemporane<MiBly  with  the  execntlon  of 
this  contract  the  plaintiff  also  executed  a 
deed  and  general  warranty  to  the  defendant 
The  defendant  filed  his  answer.  In  which  he 
set  up  the  failure  of  the  warranty  clause  in 
said  deed,  and  farther  alleged  that  he  spent 
the  remaining  $100  in  good  faith  In  getting 
the  title  cleared  up,  as  provided  in  the  con- 
tract aiid  that  he  had  be^  compelled  to  pay 
other  and  additional  sums  In  the  same  be- 
half, for  which  he  prayed  Judgment  against 
the  plaintiff  in  the  sum  of  930a 

The  trial  conrt  made  findings  of  ta.et  aad 
conclusions  of  law  as  follows: 

court  finds  tbat  on  the  12A  day  ei 

January,  ItnS,  the  plaintiff  and  defendant  en- 
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tered  Into  a  written  ccntrkct  by  which  the 
plaintiff  sold  to  the  detendaot  her  intweat  in 
lot  S,  block  {S(K  in  the  town  of  Cainton.  OU., 
Bubjeet  to  a  mortgage  of  $60a  Tbt  terma  of 
aaid  coDtraet  jue  aet  forth  In  plalntira  Exhib- 
it A. 

"That  at  the  time  of  the  execution  of  said 
contract  the  defendant  executed,  or  had  tx- 
ecuted,  a  caahier'a  check  in  the  aum  of  $10f^ 
which  was  deposited,  with  said  contract,  to  be 
retained  defendant,  and  payable  when  plain- 
tiff sboold  help  defendant  to  secure  a  quitdaim 
deed  from  the  balance  of  the  heirs  to  aaid 
property,  if  defendant  should  caB  upon  plaintiff 
for  sndi  purpose. 

"The  coDTt  further  finds  that  the  defendant 
ncTer  called  upon  plaintiff  for  auch  aBsistanee 
in  clearing  up  the  title  to  said  property,  or  to 
secure  a  quitclaim  deed,  and  Qiat  plaintiff  was 
ready  and  willing  to  perform  such  service,  and 
that  prior  to  the  commencemeat  of  this  suit 
the  titie  to  the  property  had  been  cleared  np, 
and  by  the  terms  of  said  contract  the  said  sum 
of  (lOO'was  payable  to  plaintiff,  for  which  sum 
this  suit  waa  broi^ht. 

"The  court  further  finds  that  prior  to  the 
filing  of  ^B  suit  the  plaintiff  had  borrowed 
from  defendant  the  sum  of  $5  which  had  not 
been  paid,  and  for  which  defendant  was  enti- 
tled to  a  credit  upon  said  flOO. 

"The  evidence  does  not  disclose  and  the  court 
la  unable  to  find  what  interest  the  plaintiff  had 
in  the  property  sold  and  conveyed  to  defendant. 

"The  evidence  does  not  discloae,  and  the 
court  is  unable  to  find,  that  subsequent  to  the 
execution  of  said  contract  or  as  a  part  thereof 
the  plaintiff  warranted  the  titie  to  mid  proper- 
ty, and  it  it  further  unable  to  find  what,  if 
any,  sum  the  defendant  would  be  entitled  to 
ander  said  contract  by  reason  of  any  defect  in 
titie  or  breadi  of  warranty  oi  said  contract  by 
failure  of  titie  to  the  interest  of  plaintiff  or 
incumbrance  thereon,  or  taxes  against  the 
same.  The  court  further  finds  that  the  deed 
referred  to  in  the  evidence,  although  not  for- 
mally Identified,  marked,  and  Introduced,  was 
superseded  hj  the  said  contract 

"(1)  raiat  the  plaintiff  has  established  the 
material  allegations  of  her  bill  of  particulars. 

"(2)  That  the  burden  la  upon  the  defendant 
to  establish  the  allegations  of  his  answer  and 
cross-petition. 

"(3)  That  the  allegations  of  such  answer  and 
cross-petition  sufficient  to  constitute  a  defense 
to  the  plaintUTs  petition  have  not  been  estab- 
Habed,  except  in  ao  fftr  as  the  allegations  that 
the  iilalntiff  borrowed  bom  defendant  $5^  which 
she  has  not  psld  back.  The  conrt  further  con- 
cludes that  the  plaintiff  Is  entitled  to  recover 
of  the  defendant  the  sum  of  |96." 

While  the  brief  of  coanael  for  plaintiff  In 
error  does  not  contain  the  specifications  of 
error  complained  of  separately  set  forth  and 
numbered,  aa  required  by  rule  26  (IBS  Paa 


Ix)  of  this  court,  we  are  able  to  gather  from 
hla  brief  that  be  relies  upon  the  following 
grounds  for  reversal: 

"(1)  The  first  and  second  findings  we  admit 
The  third  we  claim  Is  erroneous,  and  is  con- 
trary to  the  evidence.  We  contend  tiiat  the 
grantor  did  go  and  try  to  get  grantee  to  make 
the  titie  good,  but  she  neglected  to  do  so. 

"(^  In  the  seventh  finding  the  court  intimat* 
ed  that  the  warranty  deed  was  not  properly  in- 
troduced In  evidence,  and  also  that  it  was  su- 
perseded by  Uie  written  contract  In  this  we 
believe  the  court  was  in  error.  The  plaintiff 
must  have  known  the  legal  effects  of  the  war- 
ranty, and  it  will  be  seen  all  through  the  ree> 
ord  that  she  was  trying  to  evade  the  same." 

[1,2]  As  we  construe  the  record,  the  plain- 
tiff was  clearly  eotiUed  to  recover.  We 
think  counsel  for  plaintiff  in  error  have  fall- 
en Into  error  by  assuming  that  the  contract 
and  deed  when  construed  together  amounted 
to  an  absolute  warranty  of  titie  on  the  part 
of  the  plalntlfl.  As  we  view  It  the  sole  obli- 
gation created  by  these  Instnunents  was  to 
require  the  idaintlff  **to  assist  the  defendant 
to  secure  a  quitclaim  deed  from  the  balance 
of  the  heirs,"  when  called  upon  to  do  so  by 
the  party  of  the  second  part  We  are  unable 
to  find  any  evidence  in  the  record  tending  to 
show  that  she  was  called  upon  to  do  this. 
It  is  true  that  the  defendant  resorted  to  oth- 
er means  more  satisfactory  to  himself,  for 
clearing  the  titie,  .and  expects  the  plaintiff  to 
bear  the  additional  expense  thus  created. 
But  the  plaintiff  only  agreed  to  assist  him  in 
securing  a  quitclaim  deed  from  balance  of 
heirs.  This,  no  doubt,  is  what  the  trial  court 
had  in  mind  in  making  its  third  finding  that 
defendant  never  requested  grantor  to  help 
him  clear  up  the  title,  etc,  and  that  the 
titie  had  been  cleared  np  when  this  action 
was  filed;  and  In  its  sixth  finding  that  the 
evidence  fails  to  show  that  the  grantor  war- 
ranted the  titie  to  the  property.  We  think 
there  is  some  evidence  tending  to  show  that 
the  defendant  did  request  the  plaintiff  to 
absolutely  clear  the  title  for  him,  but  ahe  did 
not  agree  to  do  this  In  her  cofitract  What 
she  agreed  to  do  was  to  assist  him  in  securing 
a  quitclaim  deed  from  the  balance  of  the 
heirs.  She  was  therefore  under  no  obligation 
to  pay  the  expenses  of  clearing  the  title  in 
any  other  manner. 

Fot  the  reasons  stated,  the  Judgment  of  Oie 
court  b^ow  is  affirmed. 

■BAINBT,  V.  0.  J.,  and  PITCHFORD, 
JOHNSON,  McNSaiX^  EIGGINS,  and  BAIX^ 
BT,  J  J.,  ooncnr. 
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MII£<BB  T.  8TATSL   (No.  A-SaS&i 

(Criminal  Oonrt  of  Appeals  of  Oklahomm. 
Much  15,  1920.) 

(BvUalmt  by  Court.) 

HUBBAITD  AlTD  WXR  «ES9815— PUU,  Ut  ABXTB- 
KBNT  OR  APPEAL  FROU  OONTIOTION  OF  ABAN- 
DOITHENT  OF  WlfS  AND  CBII.D  BASED  09 
DECBBE  m  wife's  StTBSEQUKNT  DITOBOB  AO- 
TION  PROVIDING  FOB  THEIB  SUFPOBT  WAS 
NOT  WBXJ.  TAKBir. 

\  Plea  in  abatement  overniled.  For  reaaoot 
holding  aame  not  well  taken,  aae  body  of  opin- 
icm. 

Appeal  from  Oonnty  Court,  Noble  Gonatr ; 
A.  Doff  Tlllery.  Judge. 

John  It.  Miller  was  convicted  of  the  nnlaw- 
ful  aband<Himent  of  his  wife  and  child,  and  lie 
ajq^eals.   Plea  In  abatement  orermled. 

CresB  *  St  GUdr,  «f  Perry,  fior  plalntUt  In 
error, 

Tb»  Attraner  Omanl,  tor  taie  8tat& 

MATSON,  J.  This  is  an  appeal  from  the 
connty  court  of  Noble  county,  wherein  the 
plaintiff  In  error  was  convicted  of  violating 
section  1,  c.  149,  Session  Laws  of  Oklahoma 
1915,  whldi  iffovldes: 

"That  every  person  who  shall  without  good 
cause  abandon  hie  wife  and  neglect  and  refuse 
to  maintain  and  provide  for  her,  and  who  shall 
abandon  his  or  her  minor  child  or  children  un- 
der the  age  of  twelve  years,  in  destitute  or  ne- 
cessitous  dreumstances,  and  willfully  ne^ect 
or  refuse  to  maintain  or  prorUe  for  such  child 
or  diUdren,  shall  he  deemed  guilty  of  a  miade- 
mcanor  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail,  or  at  bard 
labor  on  the  public  roads  of  the  county  not  lesa 
than  one  month  nor  more  than  twelve  months, 
or  by  both  such  fine  and  impriaonment;  and 
should  a  fine  be  imposed  It  may  be  directed  by 
the  court  to  be  p^d,  in  whole  or  in  part,  to 
til*  wife,  or  to  the  guardian  or  custodian  of 
.'the  minor  child  or  children,  provided  that  be- 
fore the  trial  (with  the  consent  of  the  defend- 
ant), or  after  conviction,  inate^  of  imposing 
tbe  punishment  hereinbefore  prodded,  or  in 
addition  thereto,  the  court  in  its  discretion 
having  regard  to  the  dreumstances  and  finan- 
cial ability  of  tbe  defendant,  shall  have  the 
power  to  pass  an  order,  which  shall  be  sub- 
ject to  change  by  it  from  time  to  time  as  the 
circumstances  may  require,  directing  the  de- 
fendant to  pay  a  certain  sum  weekly  for  one 
year  to  the  wife,  guardian  or  custodian  of  the 
minor  child  or  children,  and  to  release  the  de- 
fendant from  the  custody,  on  probation,  for  the 
space  of  one  year  upon  bis  or  her  entering  into 
a  recognizance,  with  or  without  surety,  in  such 
sums  as  the  court  may  direct  The  conditions 
of  the  recognizance  aliall  be  such  that  If  the 
defendant  sliall  make  his  or  her  perBo&sl  ap- 
pearance la  court  whenever  ordered  to  do  so 


wltfaln  a  year,  anA  shall  further  eoa^ly  wtth 
the  terms  of  the  order,  then  tbe  recognizance 
shall  be  Void,  otherwise  in  full  force  and  effect. 
If  the  court  he  satisfied  by  information  and 
dne  proof,  undex  oath,  that  at  any  time  during 
the  year  tbe  defendant  has  violated  the  terms 
of  such  order,  it  may  forthwith  proceed  with 
the  trial  of  the  defendant  under  the  orlslnal 
indictment,  or  sentence  him  or  her  under  tbe 
origtual  CMivictfrni,  as  the  ease  may  be.  In 
a  case  of  forMtnre  of  a  recognisance  and  en- 
A>reement  thereof  by  execution  the  sum  recov- 
ered may,  in  the  di8<^tion  of  the  court,  be  paid 
in  whole  or  in  part  to  the  wife,  guardian  or 
custodian  of  the  minor  eUM  or  AUdrcn." 

After  a  trial  in  said  court,  the  Jury  re- 
turned a  verdict  of  gulll7i  and  assessed  his 
ponlahmant  at  a  fine  $500.  The  trial 
coart,  tn  rendwins  Jndgmeat;  ordered  tbat 
the  1600  fine,  when  paid  by  tbe  plaintiff  in 
error,  bb  immediateay  paid  to  Mrs.  Farrle 
Miller,  wife  of  the  plaintiff  In  error,  Vor  the 
use  and  benefit  of  her  and  her  two  minor 
children  under  the  age  of  12  years,  and  the 
trial  court  made  s  fnrttaw  order  ttrnt  tbe 
plalntifr  in  error  pay  to  bis  said  wife  a 
weekly  sum  of  |12JX>  tor  tbe  period  ot  one 
year  from  tbe  date  of  tbe  Jo^mait  toe  tbe 
Bupport  of  bis  said  wife  and  said  minor  chil- 
dren, and  required  that  plalntlfE  In  error  en- 
ter into  a  recognisance  wifli  two  ac  more 
good  and  an^dent  suretiea,  oondlttoned  that 
the  said  plaintUf  tn  error  make  bis  pers(xuil 
appearance  in  oonrt  whenever  ordered  to  do 
so  wltbin  one  year,  and  further  to  comply 
with  the  feeims  of  tbe  iadgment  and  mder. 

The  plaintiff  In  em»  prayed  and  took  an 
appeal  from  said  Judgmoit  rendered  against 
blm  In  tbe  county  court  of  Noble  county,  and 
su<di  aiv>eal  was  lodged  in  tbls  court  on  the 
22d  day  of  February,  1918.  On  tbe  4th  day 
of  Augast,  1919,  the  plaintiff  In  error, 
through  his  attorneys,  filed  the  foUowiug  mo- 
tion for  this  court  to  abate  and  rtiamims  this 
cause  with  prejudice: 

"In  the  (Mmlnal  Court  of  i^peals  of  the  State 
of  Oklahoma. 

"John  L.  MiUer,  HaintiS  in  Error,  v.  State  of 
Oltlahoma,  Defendant  in  I^ror. 

No.  A-«263. 

"Plea  in  Abatement. 

"C<Hnea  now  John  L.  Miller,  plaintiff  in  er- 
ror, and  for  plea  in  abatement  in  the  above-stgrl- 
ed  cause  glvea  the  court  to  know  and  be  in- 
formed tbat  ^nce  the  trial  of  the  above-styled 
esuse  in  the  lower  court  Farrie  Miller,  the 
wife  of  the  plaintiff  in  error,  filed  her  petition 
for  divorce  in  the  district  court  of  Kay  county, 
state  of  Oklahoma,  to  wtiich  petition  tbe  de- 
fendant duly  answered,  and  issues  were  duly 
joined  and  a  trial  had  on  the  8th  day  of  July, 
1919,  and  all  differences  for  support  of  the 
ibinor  diildren,  support  of  said  Farrie  HUler, 
suit  money,  attorney's  fees,  and  costs  were 
mutuslly  settled  by  tiie  psrties,  snd  paid  in 
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full,  and  by  a  Jadgment  of  the  diatrict  coort  of 
Kaj  county  said  settlement  ao  made  between 
the  partiea  was  duly  confirmed  and  all  costs 
were  settled,  as  claimed.  The  said  court  find- 
ing that  said  settlement  was  fair,  just,  and 
equitable ;  a  certified  copy  of  the  journal  entry 
of  jndfment  in  laid  case  being  hereto  attadied 
and  made  a  part  of  tbia  ^ea,  tha  same  as  if 
herein  in  full  aet  out,  and  said  Farria  Miller 
was  granted  a  divorce  from  the  said  John  L. 
Miller  in  said  proceedings. 

"Said  plaintiEf  In  error  further  aUegea  that 
said  district  court  of  Kay  county  had  jurisdic- 
tion of  the  parties  before  it,  and  jurisdiction  of 
the  subject-matter,  and  the  right  and  power  to 
settle  all  rights  and  controTeMcs,  and  that  said 
court  has  by  its  judgment  settled  and  satis- 
fied all  daims  of  the  said  Farrie  Idler  and  the 
■aid  minor  children  that  ar«  or  might  be  in- 
volved in  the  case  pending  on  appeal  before 
this  court,  which  aald  case  waa  brought  In  No- 
ble coontT,  atate  of  Oklahoma,  and  that  for 
said  reasons  this  case  so  pending  in  the  Crim- 
inal Court  of  Appeals  should  be  dismissed  with 
prejuAee. 

"Wherefore  said  plaintilE  in  «nor  prays  that 
this  court  make  an  aivropiiKte  ordar  diamisa> 
ing  said  proceedings  uid  case  with  prejudice, 
and  tor  soeh  other  and  further  relief  as  may 
be  Jnst  and  •qnitahle.'' 

flu  Diatrict  Oonrt  of  Kay  Ooontj,  State 
ftf  <%lahonia. 

"Farrie  Mffler,  Raintiff,  t.  John  L.  hfUler, 
Defendant. 

"Journal  Entry. 

"And  now  on  this  8th  day  of  July,  A.  D. 
1919^  the  above  cause  comes  on  to  be  heard, 
and  the  plaintiif  appears  in  person  and  by  her 
attorneys,  Johnston  &  Bobinson,  and  the  de* 
fendant,  John  h.  MUler,  appearing  his  attor- 
neyii  CreM  &  St.  Clair.  Thereupon  the  plain- 
tiff introdnces  her  evidence  and  rests. 

fne  plaintiff  and  defendant  exhibit  to  the 
court  a  property  settlement  and  agreement, 
showing  that  they  had  mutually  settled  all 
property  rights,  all  questions  of  alimony,  suit 
money,  and  support  of  children,  which  stipu- 
lation was  signed  by  the  plaintiff  and  defendant 
personally,  and  reads  as  ftdlowt,  to  wit  [omit- 
ting caption]: 

**  'Oomes  now  plaintiff  snd  defendant  and  In 
foil  settiement  of  all  alimony,  wxdt  money,  at- 
torney fees,  costs,  and  support  of  the  minor 
children  of  plaintiff  and  defendant,  the  said 
defendant  pays  unto  the  attorney  for  plaintiff 
the  sum  of  one  thouBand  ($1,000.00)  dollars, 
receipt  of  which  is  hereby  acknowledged. 

"  *It  is  further  stipulated  and  agreed  that  the 
curtody  of  the  minor  children  of  plaintiff  and 
defendant.  Wilson  J.  and  Bosena  Grace,  be, 
and  hereby  are,  given  to  the  plaintiff,  and  the 
defendant  is  to  hare  the  privilege  of  visltiog 
said  children  at  reasonable  times  and  occa- 
sions, and  said  children  are  to  have  the  privi- 
l^e  of  visiting  him  at  reasonable  times  and 
occadons  when  they  grow  older.  And  each 
of  the  parties  and  their  immediate  relatives 
shall,  treat  the  other  wrth  due  consideration  and 
courtesy  and  refrain  from  in  any  manner  in- 
terfering or  moleetiag  the  other. 

•"[Signed]  Farrie  BUller. 

"'John  h.  Umer.* 


V.  STATE  1099 

P.) 

"The  court,  being  fully  advised  in  the  premis- 
es, finds  that  the  allegations  of  the  plaintiff's 
petition  are  true,  and  that  the  plaintiff  is  enti- 
tled to  a  divorce  from  the  defendant,  and  that 
the  bonds  of  matrimony  existing  between  the 
plaintiff  and  defendant  should  be  dissolved. 

*<Th«  court  further  finds  that  the  settlement 
is  fair,  just,  and  reasonable,  and  should  be  in 
all  things  confirmed. 

"It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  plaintiff 
and  defendant  be,  and  they  hereby  are,  each 
granted  an  absolute  divorce  from  the  other. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  stipulation  of  settlement  of  the  prop- 
erty rights  be,  and  the  same  is  hereby,  in  all 
things  confirmed. 

"It  ia  farther  ordered,  adjudged,  and  decreed 
that  the  defendant,  John  Xt.  Miller,  has  msde 
full  and  complete  settlement  of  all  claims  of 
the  plaintiff  against  him  for  suit  money,  costs, 
attorney's  fees,  and  support  of  minor  children, 
Wilson  J.  and  Roaena  Orace  Miller,  and  that 
a  full  and  complete  settlement  was  had  be- 
tween the  partiea  in  said  case  of  all  claims  of 
one  against  the  other,  and  that  each  of  said 
parties  ie  divested  of  any  interest  in  the  prop- 
erty ftf  the  other,  or  that  may  be  acquired  by 
the  other  hereafter. 

'•It  Is  further  ordwred,  adjudged,  and  decreed 
that  the  castody  of  the  minor  children  of  plain- 
tiff and  defendant,  Wilson  J.  and  Roaena  Grace, 
be  and  same  Is  given  to  the  plaintiff,  and  the 
defendant  is  to  have  the  privilege  of  visiting 
said  children  at  reasonable  times  and  occasions, 
and  said  children  are  to  have  the  privilege  of 
visiting  him  at  reasonable  times  and  occasions 
as  they  grow  oldw. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  each  of  the  parties  and  tb^  immediate 
relatives  shall  treat  the  other  with  due  con- 
sideration and  courtesy  and  refrain  from  in 
any  manner  Interfering  or  molesting  the  other. 

"It  Is  further  ordered  that  this  decree  shall 
not  become  final  until  six  months  from  this 
date.  J.  W.  Bird,  Judge."  ' 

The  foregoing  joumal  entry  of  judgment 
Is  properly  catlfled  the  court  derk  ot 
Kay  county. 

The  Bubatance  ot  Qie  foregoing  plea  In 
abatonent  and  request  that  this  court  dis- 
miss with  prejudice  this  prosecntlm  against 
the  plaintiff  In  error  is  that  in  a  subsequ^t 
action  for  divorce  Instituted  by  the  wife  of 
the  plaintiff  in  error  against  him  a  judgment 
and  decree  was  entered  settling  between  the 
parties  all  property  rights  and  full  provision 
made  for  the  support  of  the  wife  and  minor 
dtlldrra  for  the  benefit  ot  whom  the  fine  was 
imposed  In  this  case. 

The  plea  in  abatement  la  not  well  taken. 
The  judgment  rendraed  in  the  action  for  di- 
vorce between  the  plaintiff  In  error  and  hts 
wife  did  not  have  the  legal  effect  to  satisfy 
and  tber^  abate  a  judgment  jweviaaaly 
rendered  agafaiBt  blm  in  a  criminal  prosecu- 
tion for  willfully  abandonlDg  his  sold  wife 
and  child,  from  wtaidi  an  appeal  bad  been 
taken  by  plaintiff  In  error.  The  Judgment 
appealed  from  in  this  case  Is  in  the  nature 
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of  a  ptinlshment  for  acts  alleged  to  luiTe 
been  comitaltted  bj  the  plalntUT  In  error 
prior  to  the  Instltntlon  of  the  divorce  ac- 
tion, and  defined  to  be  criminal  under  chap- 
to*  149,  Session  Laws  1919,  sapra.  An  ap- 
peal having  been  taken  from  said  Jndgm«it 
and  properly  lodged  in  thl3  court,  the  Juris- 
diction of  this  court  became  full  and  com- 
plete to  determine  the  validity  of  the  Judg- 
ment rendered  in  said  cause,  and  the  Judg- 
ment so  rendraed  could  not  be  attadred  or 
set  aside  even  by  a  decree  of  the  trial  court 
Itself,  until  the  plaintiff  In  error  bad  dismiss- 
ed his  aE^>eaI  and  the  cause  bad  been  re- 
manded to  the  trial  court,  much  less  in  a  sub- 
sequent dTll  proceeding  where  the  issues  in- 
volved and  rishts  <tf  the  parties  ware  entire- 
ly different 

To  hold  the  Judgment  roidered  in  the  dl* 
vorce  proceeding,  which  Is  pleaded  by  plain- 
tiff in  error,  to  be  sufficient  to  avoid  the  pen- 
alty imposed  and  to  abate  tbe  Judgment  ren- 
dered in  this  case,  would  completely  destroy 
the  sovereign  power  of  tbe  state  to  punish 
its  criminals.  This  court  is  without  power 
to  gran  t  th  e  relief  prayed  for  on  the 
grounds  stated. 

The  plea  In  abatonent  is  overruled. 

DOTLE,  P.  jr..  and  ABMSTRONQ,  oon- 
car. 


GUDUENS  T.  flTATDL   (No.  A-8168.) 

(OrimiMl  Oovrt  of  Appeals  of  Oklahoma.  Dec; 
30,  191(K   Kebearing  Denied 
March  13,  IflfiO) 

(SvUabiu  fty  the  Oourt.) 
li.  Absoh  4=»18  —  InroRHATioir  suFnoisnT 

TO  CHABOE  BCBHIITO  WZTH  ZHTSnT  TO  DK- 

STBOT  BUILDIITa. 
An  information,  charging  that  "0.  M.  O. 
did  willfully,  unlawfully,  maliciously  and  felo- 
niously, and  in  the  nighttime,  bum  a  certain 
dwelllDgf  to  wit  (here  follows  a  description  and 
loeaiioii  iA  the  dwelUng,  with  aUeffattons  as  to 
ownership  by  one  W.  J.  8.,  and  occupancy 
thereof  by  the  said  O.  M.  O.  as  a  dwelling), 
with  tbe  willful,  unlawful,  malicious  and  fe- 
loniona  intent  of  the  said  O.  H.  G.  to  destroy 
tbe  same  with  fire,"  suffidently  charge^  tbe 
burning  of  said  boil^g  to  have  been  done  with 
intent  to  destroy  the  same  wItt  fire. 

2.  ABSOIf   «=>12  —  OWHXBSHIP  BT  PKXBONS 
0TUE8  THAN  DEnHDAHT  IS  SUmOIUIT  TO 
ESTABLISn  CBIia. 
One  may  be  guilty  of  sraon  In  tbe  second 
de^ee  as  to  the  willful  and  malldons  burning 
of  B  building  owned  by  another  and  occupied 
solely  by  himself,  by  reason  of  section 
Revised  Laws  1910.  providing:  "To  constitute 
arson  it  is  not  necessary  that  another  person 
than  the  accused  should  have  had  ownenbip  in 
the  building  set  on  fire.  It  is  sufficient  ^at  at 


the  thne  of  banlng  another  person  was  right- 
folly  in  possesdon  of,  or  was  actoally  occupy- 
ing, such  building,  or  any  part  thereof."  Said 
seetloB,  whsB  eonstraed  in  conneetton  with  see- 
tion  2098,  Revised  Laws  1010,  providing,  "Ar- 
son is  the  willful  and  malidons  burning  of  a 
boildhig,  with  intent  to  destroy  it,"  dearly  Im- 
plies that  ownersfaip  by  a  person  other  than  the 
defendant  is  sufficient. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Arson.! 

3.  Abson  «»2C— OmOKAZ,  TUkM  «9ll72(7>— 
InSTBUOTIOHS  TAVOBASU  TO  ACOT7BBD;  VAB- 
lANCE. 

Section  2801,  Revised  Laws  1910;  provides: 
'An  omissiiHi  to  designate,  or  error  In  desig- 
nating in  indictment  for  arson,  the  owner  or  oc- 
cupant of  a  building,  sbsll  not  prejudice  the 
proceedings  thereupon,  if  it  appears  that  upon 
the  whole  descr^tion  given  of  the  bnildin^  It 
Is  suffldenUy  identified  to  enable  the  prisoner 
to  prepare  Us  defuise."  The  Informattos 
charged  the  owntfship  of  boildliv  In  me  W. 
J.  S.,  while  the  eridence  tended  to  show  that  tbe 
daughter  of  the  said  W.  J.  3.  was  tbe  actnal 
owner  of  the  boDdhig.  The  building  alleged  to 
heve  been  burned  by  the  defendant  was  snffl- 
dently  identified  in  the  information,  without 
reference  to  ownership.  In  instructing  tbe 
jury,  the  conrt  submitted  the  question  of 
whether  or  not  the  information  snffidently 
identified  tbe  bnHding  to  enable  defendant  to 
prepare  his  defense,  although  the  allegatioD  of 
fnnienhjp  wss  erroneous,  as  a  question  of  fact 
for  the  Jury.  Bdd,  the  error,  if  any,  was 
Torable  to  the  defendant,  in  that  the  court 
should  have  Inatructed  as  a  matter  of  law  in 
this  case  that  the  variance  between  the  allege* 
tion  of  ownership  and  tha  proof  adduced  was 

Appeal  from  District  Court,  Jackson  Coun- 
ty; Frank  Matthews,  Judgei 

O.  M.  demoia  was  convicted  at  arson  In 
the  second  degree,  and  he  aK>ealB.  Affirmed. 

Pruiett,  Sniggs  &  Patterson,  of  Oklahoma 
Clt7,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  Mc3m. 
Ian,  Asst  Att7-  Oen.,  for  the  State; 

HATSON,  7.  On  Jannary  29,  1917,  an  In- 
formatlOQ  was  filed  In  the  district  court  of 
JaduKm  county,  charging  Qie  deftedant,  O. 
M.  demens,  with  tbe  crime  of  arson  in  the 
first  d^ee.  On  the  following  day,  the  coun- 
ty attorn^  amended  the  Information  to 
cliarge  imly  arson  in  Qie  aeeond  d^re^  and 
Che  defiant  filed  a  demurrer  to  tbe  amend- 
ed Infonnatioa,  which  was  by  the  court  over- 
ruled, to  wliidi  actton  tbe  defmdant  saved 
an  exception. 

Tbe  defendant  was  put  an.  trial  1)efi>re  a 
Jury,  and  a  verdict  returned  finding  him 
guilty  of  arson  In  the  second  degree  and 
asseiwilng  hla  ponishntent  at  ImiH^sonment 
for  five  years  In  the  state  poiltentlaiy.  Mo- 
tions for  a  new  trial  and  in  arrest  <mC  Jndf- 
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meat  were  presented,  arerrnled,  and  exo^ 
UoaB  taken.  On  the  14th  of  Blay.  1917,  de- 
fendant was  sentenced  In  accordanoe  with 
the  Terdlct,  and  thereafter  perfected  an 
appeal  to  this  court 

[1]  First,  It  la  contended  that  the  trial 
court  erred  In  OTermUng  the  demurrer  to  the 
amended  Information. 

Section  2098,  Bevised  Laws  1910^  defines 
*'axKm'*  as  fdlowa: 

"Arson  is  tile  wlllfiil  and  maHdons  Immins 
of  a  bnildinK  witii  Intent  to  destroy  ft.** 

Section  2008,  Revised  Laws  1910^  proTldes : 

"To  constitnte  arson  it  is  not  necessary  that 
another  person  than  the  accused  should  bars 
had  ownersliip  in  the  bnllding  set  on  fire.  It 
ia  sufficient  that  at  the  time  of  boming  another 
person  was  rightfoUy  in  tlie  posseasimi  of,  or 
was  actually  occcpylnc,  waA  tmflcUsCt  or  any 
part  thereof." 

The  cbarglns  part  of  ttie  information  ia  mm 
fallows: 

'That  on  tiw  26th  of  Septsmber,  1916.  and 
anterior  to  the  fiUng  of  tUa  information,  the 
aaid  G.  H  Clemens,  then  and  there  being,  did 
then  and  there  willfully,  unlawfully,  malidoasly 
and  fdoniously,  and  in  the  nightdme,  bum  a 
certain  boilding,  to  wit,  a  certain  dwelling  lo- 
cated on  lot  Na  1  in  block  No.  73,  in 
Grain's  Virat  addition*  to  the  city  <a  Altns. 
Jackson  county,  OkL,  aaid  building  iMing  then 
and  there  the  proper^  of  one  W.  3.  Helton, 
and  being  then  and  there  used  and  ooenpled  by 
the  said  G.  1£  Clemens  aa  a  dwelUng,  with  the 
willful,  tmlawful,  malicious,  and  felonious  in- 
tent of  him,  the  said  G.  M.  01em«n%  to  destroy 
the  same  with  fire." 

[2]  In  this  connecUon,  It  la  first  contended 
that  the  allegation  of  the  malicious  and  felo- 
nious intoit  of  the  defendant  to  destroy  the 
building  with  fire  relates  only  to  the  use  and 
occupancy  of  the  building  by  him,  and  that  it 
Is  not  diarged  In  the  informatloii  that  the 
def»idant  bmned  fiie  bnllding  witti  Intent  to 
deatroy  It 

The  court  Qiinks  this  contention  untenable 
and  wholly  devoid  of  merit  Itae  information 
lAargeB  that  the  defendant  nnlawfnlly,  will- 
fnlly,  and  maUdonsly  burned  (he  aaid  hoild- 
ing.  niett  follows  a  recital  that  the  boild- 
ing waa  owned  by  another,  althoni^  occulted 
by  the  defendant  at  the  time.  The  snbse* 
qnent  allegation  of  the  defendants  malidons 
and  ftionlona  Intoit  to  deatrcqr  it  by  Are 
dear^  relates  back  to  the  act  of  burning  the 
boilding.  Such  a  construction  would  be  that 
Slven  to  the  allegatlfms  of  the  information  by 
a  person  of  common  undetBtandlng,  as  the 
use  of  fire  is  the  only  means  employed  with 
which  to  buni  anything.  We  dean  the  infor- 
mation snffldently  direct  and  owtain  in  this 
respect  to  apprise  the  defendant  of  the  partic- 
ular (Aense  charged  against  him. 

Further,  It  la  contended  that  the  court 
erred  in  oTermling  the  demurr»  to  the  inp 
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formation  for  ttie  reasw  that  the  acts  alleged 
to  have  been  done  by  the  defffiidant,  ir respec- 
tive of  the  question  of  intent,  do  not  consti- 
tute arson  under  the  laws  of  tliis  state.  To 
state  the  contention  of  counsel  for  the  defend  ■ 
ant  succinctly,  it  Is  this:  That  the  statutes  ot 
this  state  defining  "arson"  axe  mer^y  a  codt- 
flcation  of  the  common  law  upon  that  sulv 
ject,  and  that  the  offense  Is  <Hie  against  the 
habitation  rather  than  against  pnverty 
rights,  and  the  information,  alleging  that  the 
defendant  was  the  occupant  of  the  building  A 
the  time  of  its  burning,  rmdera  the  same  in- 
Buffldent  to  diarge  the  crime  ct  arson,  aa  it 
was  known  at  common  law. 

If  the  atatatea  of  this  atate  on  the  anbject 
of  arson  were  merely  a  codification  of  the 
common  law  on  that  subject,  perhaps  the  con* 
tentimi  of  daCmdantfa  wauA  would  be  oor^ 
rect;  but  we  cannot  concur  with  Vtte  asser- 
tion that  the  LeglBlatnTtt  of  ttUs  state,  la 
enactlnK  the  statutes  npoo  the  subject  of 
aiBoot  merely  Intraided  to  define  the  offense 
as  it  waa  known  at  comnuu  law,  Counsri 
contend  that  section  2608,  supra,  dearly  in- 
dicates the  contrary  ilew,  and  in  stq^ort  of 
this  contoitiGc  rdy  upon  the  case  of  People 
V.  De  WintOB,  lift  OaL  408,  46  Pac.  706,  88  U 
B.  A.  874,  64  Am.  St  Rep.  867. 

The  De  Wlnton  Case  Is  not  In  ptdnt,  aa 
Qiat  was  a  proeecotlon  acalnst  a  prason  fm 
burning  his  own  housev  and  tlie  Suprenu 
Court  of  California  there  held: 

"A  man  is  not  guilty  of  arson  In  bnming  hLa 
own  house,  nnless  it  or  some  part  of  It  was 
in  the  pomesslon  of  another,  onder  Penal  Code, 
I  447,  defining  'arson'  as  the  wHlfnl  and  mali- 
cious burning  of  a  building  with  intent  to  d«- 
stroy  It  and  section  4{S,  declaring  that  it  is 
not  necessary  that  a  person  other  than  the  ao- 
cused  should  have  bad  ownership  in  the  boild- 
log,  but  Is  sufficient  that  another  was  rightfully 
in  possession  <tf  or  actually  occupying  the  build- 
ing or  any  part  thereof," 

The  statutes  ai  Oallfomla,  and  the  statutes 
of  Oklahoma  aa  the  subject  of  araoo,  in  so 
t&T  aa  they  afflect  the  Qoeatlon  hue  presmted 
are  identical.  Section  2608,  supra,  indicates 
an  Intentitm  i^on  Uw  part  ct  the  Legida- 
tnre  to  make  the  bntslng  ot  a  building  a 
crime,  althoo^  at  the  time  owned  1^  tbe 
accused.  In  that  sectim,  the  last  sentence 
in  tlie  aecttoD  dearty  relates  to  ths  bonUng 
of  buildings  owned  by  the  accused,  in  ^rtiich 
Instance  it  is  suffldent  that  at  the  time  of 
burning  pother  person  was  rightfully  In  poa- 
session  of,  or  was  actually  occupying,  audi 
boilding,  or  any  part  thereof.  By  dear  im- 
plication, section  2608,  ccoaldered  in  oonnec- 
tldn  with  section  2tS88,  makes  It  arson  to  bum 
the  building  of  another,  although  occupied  at 
the  time  solely  by  the  accused. 

This  view  ia  adopted  by  the  Stu)reme  Court 
of  OallfomUi  in  the  late  case  of  Petqjde  t. 
Abrams,  174  Cal.  172,  162  Pac.  386.  The 
f  odrth  paragraph  o€  tb»  syUabus  In  that  case, 
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ooajstrulng  Bectiona  ot  ^neir  statutes  Identi- 
cal with  tbose  here  Involved,  la  as  folloirs : 

may  be  guilty  of  snon  aa  to  a  building 
owned  by  another  and  occupied  tolely  by  hltn- 
aelf,  in  viev  of  Penal  Code,  f  452,  providing 
that  to  constitute  arson  It  ia  not  necessary 
that  a  person  other  than  accused  should  ovn 
the  building,  since  this  aeetion  clearly  implies 
that  ownership  by  a  panon  other  than  defend- 
ant is  sufficient." 

In  the  body  of  the  oidnloii.  It  Is  said: 

*^e  find  no  substantial  merit  in  the  other  ob- 
jections raised  by  motion  to  set  aside  the  in- 
formation and  by  the  demnrrer  to  the  informa- 
tion. As  to  the  particular  objection  founded 
On  a  claim  that  a  tenant  cannot  be  gifllty  of 
arson,  under  our  statutes,  as  to  a  building  own- 
ed by  another,  and  occupied  aolely  by  himsdf, 
we  concur  in  the  views  expressed  by  the  learn- 
ed District  Ooort  of  Appeal,  and  adopt  the 
same  as  a  part  of  this  opiaintt.  Thsf  are  as 
follows: 

"'Although  the  Information  stated  that  the 
defendants  occupied  the  buiWng  and  were  ten- 
ants tiierein,  the  fndher  fact  was  alleged 
that  the  buHdbir  was  the  property  of  Smith.  *^ 
constttnte  araon  It  is  not  necessary  that  a  per- 
son other  than  the  accused  should  have  had 
ownership  in  the  building  set  on  fire.  It  is 
sufficient  that  at  the  time  of  the  burning  anoth- 
er person  waa  rightfully  in  poasesidon  of,  or 
was  actually  occupying  such  building,  or  any 
part  thereof."  Pen.  Code,  |  462.  Ihe  forego- 
ing aeetion  dearly  implies  that  ownership  of 
the  building  by  a  person  other  than  the  defend- 
ant is  Bufficlent,  although  it  ia  declared  to  be 
not  necessary.  In  People  v.  Handley,  100 
Cel.  370.  34  Pac.  8S3,  it  waa  held  that  the  de- 
fendant waa  properly  convicted  of  arson  in 
burning  a  house  occupied  by  him  as  tenant  of 
another  who  waa  the  owner  thereof.  People 
V.  Myers,  20  Cal.  76^  and  People  v.  De  Winton, 
113  Cal.  408.  45  Pac  706,  83  L.  B.  A.  374,  64 
Am.  St  Bep.  357,  are  decisions  which  do  not, 
in  our  opinion,  ma^ipmt  tiw  proposititm  of  ap- 
pellant that  under  tiia  allegations  of  ownership 
and  tenan<7,  aa  stated,  there  is  no  sufficient 
charge  that  the  defendants  were  guilty  of  the 
crime  of  arson.*" 

See,  also,  Upsdilta  v.  People,  25  Colo.  267, 
OS  Pac.  1111 ;  People  v.  Simpson,  00  Cal.  904. 

TbA  canclti8i<Hi  is  reached,'  therefore,  that 
the  InfbrmatlMi  In  this  case  Is  sufficient  to 
charge  the  crime  of  arson  In  the  second  de- 
gree, as  defined  by  the  statutes  of  this  state. 

[S]  It  Is  also  c(«tended  that  the  trial  court 
vred  In  giving  the  foUowii^  ImtrnctloiL: 

TThe  defendant  ia  charged  in  the  information 
filed  herein  with  the  offense  of  burning  a  cet^ 
tain  building  alleged  to  be  the  property  of  W. 
J.  Shelton,  and  the  evidence  introduced  in  this 
case  on  the  part  of  the  stats  tends  to  prove 
that  the  burned  bnil^g  at  the  time  of  the 


burning  was  the  property  of  the  daughter  of 
the  said  W.  J.  Shelton,  and  in  this  codbectiox 
yon  are  charged  that  thia  variance  la  Inunate- 
rial  if  yoQ  believe  from  the  evidence  beyond  a 
reasonaUe  donht  that  it  appeara  from  tht 
evidence  herein  that  a  snffldent  description  oi 
the  burned  building  waa  set  out  In  the  informa- 
tion to  suOdently  identify  it  so  as  to  enable 
the  defendant  to  prepare  his  defense  herein." 

The  information  charged  the  ownership  of 
the  building  alleged  to  have  been  burned  by 
the  defendant  In  one  W.  J.  Shelton,  ^ile  the 
evidence  tended  to  show  that  the  daughter 
of  the  said  W.  J.  Sbdton  was  the  actual 
owner  of  the  building. 

The  inatructlMi  glvoi  accwds  with  section 
2604,  Revised  Laws  1910^  which  provides: 

"An  omission  to  designate,  or  error  In  desig- 
nating In  indictment  for  arson,  the  owner  or 
occupant  of  a  building,  shall  not  prejudice  the 
proceedings  tberenpon,  if  it  appears  that  upon 
the  whole  description  given  of  the  building  ft 
la  sufficiently  identafled  to  enable  the  prisoner 
to  prepsre  his  defense." 

Counsel  for  deCendant  oomplsln  that  said 
Instnurtion  rabmita  the  question  of  whether 
or  not  the  information  aufildenar  Identlfled 
the  building  as  ■  qnestlai  of  taxit  to  the  Jury, 
when  the  court  should  have  Instructed  the 
Jury  as  a  matter  oi  law  whether  or  not  the 
description  of  the  buUding  contained  in  the 
Information  was  tnlBclent  to  identU^  It  wltii- 
in  the  meaning  of  the  foregoing  statute.  Sub 
mlttlng  tills  Issoe  to  the  Jury  waa  fiivorable  to 
the  defendant,  as  the  Informatioa  suffldeni- 
ly  identifies  the  building  alleged  to  be  bamed 
without  reference  to  the  allegation  of  owner- 
ship. The  court  should  have  Instructed  that 
the  variance  between  the  allegation  of  own- 
ership and  the  juoof  was  Immaterial  in  this 
case. 

Further,  it  Is  ooitaided  that  On  court 
erred  In  the  admlsahm  of  certain  exhibits  in 
evidence,  over  the  objection  and  exception  of 
defendant's  counsel,  for  the  reason  that  such 
exhibits  were  not  properly  Identified  as  be- 
l<«iglng  to  the  defendant  This  court  is  con- 
vinced from  an  examination  of  the  record, 
that  such  exhibits  were  guffldectly  coanecteu 
with  the  defendant  to  permit  their  introduc- 
tion in  evidence,  and  that  this  aaalgument  of 
error  is  without  mwlt. 

Finding  no  error  eufflcient  to  reverse  this 
Judgment  for  any  of  the  reasons  contended 
for.  It  Is  the  wlnicn  <^  this  court  that  the 
Jud^wt  ahould  be  affirmed,  and  it  la  ao  oi^ 
d««d. 

DOYIiB,  P.  3^  and  ABMSTBONQ,  J., 
concur. 
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OOBNBI.T  T.  CAMPBEIiU 
(Suprone  Conrt  of  Oregon.    March  2,  1920.) 

1.  VENDOa  AND  PUBOHASEB  «S9341(2)--G0H- 
FLAIHT  TO  BEOOVKB  PATUKKT  OS  UHD  COR- 
TRAOT  HXLD  TO  ALLEGE  UUTUAL  BESOZSBIOH. 

A  onnidaint  to  recoTsr  payment  made  on  a 
otmtract  f»  the  pniehaM  of  land,  which  alleged 
that  defendant  repudiated  the  contract,  and  tiiat 
plaintiff  had  elected  to  accept  defendant's  re- 
pudiation as  a  mutual  rescission,  is  soffldent, 
m  the  absence  of  a  motioQ  to  make  more  definite 
and  certain,  to  allege  rescission  hj  matoal  agree- 
ment, though  the  plalndCTs  election  waa  not 
alleged  to  have  been  mada  at  tiie  time  fit  de- 
fimdanf  a  r^mdiatkn. 

2.  Appeal  abd  bbbob  «=39S0C1)  —  Vnivnta 

VECKBSAMX  TO  OEITEBAL  TEBDIOT  WTST  BE 
ASSUMED,  If  EVTDXnOl  OOtILD  BUPPUM'  XT. 

If  the  evidence  could  on  any  reasonable 
liypothcsls  support  a  finding  for  plahitifl  on  a 
material  issa^  lodi  finding  by  the  jury  mnat  ha 
assumed  to  aappnt  the  genenl  nrdict  for  plain- 
tiff. 

3.  YINDOB  AND  FUBCHA8BB  «=3KL  (8)— TlESTX- 
ICOIVT  OF  DXmiDAirT  A8  TO  BBSCUBZOir  HELD 

.SUfVltUEAT  TO  bufpobt  nirDiRo  aoaxicgt 

HXU. 

Testimony  by  defendant  vendor  that  he  had 
declared  a  land  purchase  contract  forfeited  and 
had  burned  it  up,  and  that  he  had  notified  plain- 
tiS  to  move  off  the  land,  which  plaintiff  agreed 
to  do  aa  soon  aa  he  could  rent  a  place,  is  suffi- 
cient to  sappwt  a  finding  of  matoal  rescission 
in  an  actiML  to  reoorer  payments  made  by  plaln- 
tifl. 

4.  Affkal  and  ebbob  4B>832p.)  —  CoirncN- 
Tions  or  pabtt  abb  hot  bikdino  on  coubt. 

It  is  no  ground  for  rehearing  that  the  opin- 
ion does  not  follow  the  contentions  of  counsel 
for  the  successful  party,  since  the  court  is  gov- 
erned by  fixed  principles  of  law,  not  by  the  con- 
tentions of  counseL 

5.  Vkhdob  and  pubohaseb  «=3l07— Vendob'b 

W0BD8  OB  CONDUCT  INDIOATINO  INTENTION 
hot  TO  BB  BODND  WABBANT  BESCIBSION  BT 
PfTBCHAfiEB. 

Words  or  cwduct  by  the  vendor,  indicating 
an  intenticai  to  be  no  longer  bound  by  the  con- 
tract, la  a  suffldent  rcipudlatioii  to  warrant  the 
other  in  reacfaidliig. 

Department  2. 

Appeal  from  drcnlt  Court,  Harlim  Comity; 
Percy  E.  Kelly,  Judge. 

On  petition  for  rebeaxlns.  Denied. 
For  <Hlglnal  opinion,  see  186  Pac.  068. 

Oscar  Hayter,  of  Dallas,  and  A.  L.  Veaxle^ 
of  Portland,  for  ftppellanL 

W.  C.  Wlnslow  and  Smith  &  Shields,  all  of 
Salem,  for  respondent. 

BBNNSnTF,  J.  Upon  fbs  otislnal  bearing 
-we  tried  to  gire  emy  one  of  the  many  spec- 
iflcatlona  of  error   careful  cmiBideratlon. 
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The  appellant,  however,  has  filed  a  petition 
for  a  rehearing,  accompanied  by  a  very  able 
and  Ingenious  brief,  in  which  it  is  again 
strongly  urged  that  a  mutual  rescission  tn 
1912  was  not  pleaded  or  relied  upon  by  the 
plaintiff,  and  that  there  .was  no  suffld^t 
evidence  of  auch  rescission,  or  that  a '  for- 
feiture daring  that  year  was  declared  by  the 
defendant  or  accepted  by  the  plaintiff. 

[1]  The  allegatlona  of  the  complaint  are 
not  entirely  dear  or  definite,  it  Is  true;  but 
there  was  no  motion  to  make  more  definite 
and  certain,  and  the  parties  went  to  trial  aa 
the  pleadings  stood.  We  find  in  the  com- 
plaint the  ffdlowing  allegattons: 

**That  thereafter  the  defendant  decided  to 
abandon  and ,  repudiate  said  contract  and  to 
deprive  the  plaintiff  of  his  interest  thereunder, 
and  in  pursuance  thereof  did,  during  the  latter 
part  of  the  year  1312,  repudiate  said  contract, 
and,  without  reason  tharefor,  announced  that 
the  same  had  been  canceled  and  surrendered, 
and  that  he  vould  tio  longer  he  bound  iherehy, 
*  *  *  and  any  further  attempt  tx  offer  of 
perfMmance  of  aald  contract  npon  idaintifra 
part  was  waived  by  the  defendant  and  would 
have  been  a  vain  and  useless  act.  That  on  ac- 
count of  the  defendant's  course  of  conduct  and 
posidon  as,  hereinbefore  alleged  the  plaintiff  baa 
elected  to  rescind  said  contract  and  to  aooept 
the  defendante  rvpudiaHon  thereof  m  «  wutmal 
reaeiMioA  ond  oanoaUoKon  ef  ««jd  oo»<reo<." 

It  Is  urged  argumentatively  that  other  pox^ 
tlona  of  the  pleading  indicate  that  this  aceeih 
tance  must  have  been  at  a  later  date  than 
1012 ;  but  this  is  not  alleged,  and  in  the  ab- 
sence of  a  motion  to  make  more  definite  and 
certain  we  think  the  allegatlMis  0f  sunwrted 
by  the  erldence)  were  sufficient  to  sustain  « 
finding  that  a  forfeiture  was  wrongftilly  de- 
clared by  the  defendant  and  accq>ted  by  ttaa 
plaintiff  during  the  year  1912.  It  la  true  the 
plalntUt  does  not  claim  la  his  complaint  to 
have  given  np  the  possession  of  the  ifft^erty 
untU  February,  1918 ;  but  it  does  not  neces- 
sarily follow  that  the  contract  had  not  been 
canceled  before  that  date. 

[2]  This  brings  us  again  to  considwa- 
tlon  of  whether  or  not  the  evidence  could  sup- 
port such  a  finding;  for.  If  it  could,  npon  any 
reasonable  bypothesla,  sudi  a  Aiding  upm 
the  part  of  the  jury  must  be  assumed.  In  or* 
der  to  support  Its  verdle^  under  tiie  well-set- 
tled rules -of  law  as  to  the  verdict  (tf  a  Jury. 

[8]  The  very  able  biltf  on  rehearing  has 
not  satisfied  us  that  the  evidenoe  of  the  de- 
fendant himself  vras  not  sufficient  to  sustain 
a  verdict  against  blm,  both  as  to  the  forf^- 
tnre  of  the  contract  by  him  in  1912  and  as  .to 
the  acceptance  of  the  same  by  plaintiff.  It 
win  ]^  remembered  that  the  defendant  tes- 
tified on  direct  examinatlcai  that  In  October, 
1912,  plaintiff  came  Into  his  office  and  gave 
blm  tbe  omtract,  and  he  put  it  in  the  stoves 
and  on  cross-examination  he  testified: 
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*'Q.  When  did  70V  dedare  that  ftMidtnret  A. 
Wh«n     gave  me  that  conlmot. 

"Q.  Theo  and  there?  A.  Forfeited  right  thou 
and  there.  •  •  *  The  eontract  vku  forfeited. 
I  told  him  it  VKU,  and  att  ended.  I  didn't  sap- 
poee  KDj  thing  wonld  ba  thoa^tt  aboat  it,  and 
throtted  it  in  the  wtove,  *  *  *  I  noti6ed  him 
at  difrereat  times  I  wanted  bin  to  more  off  tb9 
place,  and  he  told  me  he  rnu  going  to  at  eoon  at 
he  ooutd  ren*  a  jflaoa" 

It  seems  plain  that  this  was  some  evidence 
that  the  defendant  declared  the  contract  for- 
feited at  thla  time  and  refused  to  proceed 
further,  and  that  the  plaintiff  assented  to 
that  refusal.  It  is  true  the  defendant  also 
testified  in  this  connection  that  plaintiff  at 
the  same  time  agreed  to  a  forfeitiire  of  his 
payments.  The  plaintiff,  :Hrhen  called  In  Zfr 
huttal,  spedflcally  denied  that  he  had  agreed 
to  a  forfeiture,  bnt  made  no  direct  denial 
that  the  defendant  had  declared  the  contract 
ended.  Aa  was  said  In  the  original  (pinion : 

"The  ivn  luid  a  ri«ht  to  baUsro  lither  of 
the  witneoea,  «r  to  beUm  part  of  the  teatimoiiy 
of  each  one  of  the  witaesM  and  dMwKefe  the 
remainder  of  their  teathnonr,  if  thaj  thooght  it 
was  un  reason  abla." 

This  principle  seems  ao  well  settled  that  It 
can  hardly  admit  of  doubt. 

It  is  urged  that  It  Is  Improbable  that  tlM 
defendant  would  have  agreed  to  a  termina- 
tion of  the  contract  without  an  nnderstand- 
Ing  of  forfdture;  bnt  this  l8  an  argument 
which  would  go  to  the  Jury,  rather  than  the 
court.  However  much  we  ml^t  be  Impress- 
ed with  the  reasoolng  of  the  learned  attor- 
neys for  the  defendant  in  that  regard,  we 
could  not  make  It  a  reason  for  Interfering 
with  the  finding  of  the  jury.  It  will  be  no- 
ticed that  the  defendant  in  the  flrat  instanoe 
did  not  say  that  there  was  any  talk  of  for- 
feiture. 

"Q.  Now  what,  if  anything,  was  said  there  in 
reference  to  re  taming  or  repaying  to  Comely 
any  amoont  paid  on  the  contract  or  any  con- 
alderation  for  hts  pnqwrty  in  Harioi  county? 
A.  Nothing  soU  o&oirt  that  notkki0.- 

Then,  when  pressed  fnrthw  by  his  coun- 
sel, he  persisted  that  there  was  nothing  said, 
but  stated  his  conclusion,  ttiat  the  contract 
was  forfeited. 

"Q.  Not  what  you  think,  or  thought,  but  what 
the  agreement  was  in  reference  to  (enninating 
the  contract  at  that  time.  A.  Ifothtng  leaa  taid 
ahout  that  ichatever.  He  simply  forfeited  the 
contract  at  that  time." 

And  when  be  was  admonished  by  the  court 
that  he  could  not  state  a  conclusion,  and  was 
still  fjirther  pressed  by  hie  att<»m^»  he  testi- 
fied: 

■^e  eaid  he  would  forfeit  the  contract.** 

Under  socb  oonditloiui  it  is  far  txom  oar 
proTlnoe  to  say  whether  all,  or  any,  or  what 


part,  of  his  eridence  should  have  been  credit- 
ed by  the  inry.  It  Is  possihie  that  the  Jnry 
nuv  have  beoi  Influenced  in  the  case  by  a 
supposed  Injustice,  if  the  defendant  was  per- 
mitted to  take  back  aU  he  had  transferred, 
and  at  the  same  time  retain  the  farm  he  had 
recrfred  from  the  plaintiff;  but  we  cannot 
assume  that  this  was  so,  and  in  Ae  absence 
of  some  showing  of  bias  or  prejudice  we  are 
boond  to  acc^  Its  finding  as  long  as  then 
is  any  evidence  to  support  It,  vlthont  regard 
to  whether  or  not  we  would  have  reached 
the  same  oonduslon. 

[4]  It  is  urged  in  the  brief  for  r^iearing 
that  opiniim  does  not  follow  the  conten- 
tion outlined  In  the  brief  for  respondent.  As 
we  read  the  brief  of  respwdent,  he  cont^ds 
for  an  alternative  position.  One  of  the  paia< 
graphs  of  the  statemmt  in  the  brief  Is  as 
f oUaws : 

"The  contract  bdng  stffl  In  force,  OampMl 
wrongfully  renounced  all  liability  under  it. 
claiming  that  it  had  been  canceled  hj  matnal 
consent  In  1&12,  and  on  account  of  Ms  repudia- 
tion of  the  eontiaet  Comely  elected  to  rescind 
the  same  thereby  rendering  the  readasioo 
mutual.** 

At  any  rate,  It  can  make  no  dlflference,  for 
we  are  governed  by  fixed  principles  of  law, 
and  ncrt  by  tlM  mure  oantentleDs  at  die  par- 
ties. 

[I]  It  Is  urged  ISiat  Oft  v^odlatloB  of  the 

extract  by  the  defendant,  to  woric  a  resds- 
ston,  most  be  absolute,  and  that  It  cannot  In 
any  view  of  the  evidence  be  so  construed  in 
this  case.  Bat  we  think  it  Is  sufficient  If  the 
words  or  conduct  of  the  defHidaat  Indicated 
an  Intention  to  be  no  longer  boond.  In  13 
a  J.  p.  616,  it  is  said: 

"Id  determining  whether  Uiere  has  been  a 
repudiation  of  a  contract  by  one  of  the  parties, 
BO  as  to  warrant  the  other  In  rescinding,  the 
test  is  Whether  the  aets  and  conduct  of  the  party 
evince  an  intention  to  no  longer  be  boand." 

In  McAUIster  v.  Matthews,  187  Ala.  361. 
62  South.  417, 140  Am.  St.  Rep.  48.  it  Is  said: 

"One  party  may  so  wrongfully  repudiate  the 
contract  as  to  anthorize  the  other  to  renounce 
it  taA  refuse  to  be  longer  bound  thereby.  Tbia 
happens  when  the  acts  'and  conduct  at  one  of 
the  parties  evinces  an  Intention  to  no  longer  he 
boond  by  the  contract** 

The  testlniony  <tf  dtfendant  that  he  de- 
clared the  contract  ended."  and  that  be 
burned  it  up,  and  afterwards  insisted  upon 
the  plaintiff  removing  from  the  premises,  was 
entirely  sufficient  to  carry  the  case  to  the 
Jury  in  this  regard. 

The  rehearing  is  denied. 

McBBIDB,  0.  J.,  and  BSAN  and  JOHNS, 
3J^  concur. 
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CHAITDLER  INT.  00.  T.  MATLOOK  IMV. 
CO.  et  aL 

(Sui>reme  Conrt  of  Oregon.    March  2,  1920.) 

1.  EZEOmoir  •=»275(8)— FUBK  BIPSnEIITA- 
TlOnS  BT  PUBCHABKB  OS  JUDQUNT  CBXDITOB 
TO  PBEVKNT  COHFBIITION  AVOIDS  BAJJK. 

ihj  a  leneral  mle  falaa  r^reeeatatioiis  made 
br  a  paicbaaer  or  by  •  JndgnMnt  creditor  to 
prorent  oompetitkHi  «iU  render  a  nle  Told, 
and  if  the  reprewntatiOB  b  ontme  It  la  nanany 
izninaterlal  whether  the  peraon  maUiis  the  rep- 
naratatloii  did  or  did  not  know  of  ita  fiddly. 

£,  ExxounoK  4s»27Q(ft)  —  Pbbbok  hatino 
VALID  nvTBsxar  m  pkopwitt  to  bb  aoiJ> 

UAT  AITNOUHOn  HIS  IHTBaESI. 

U  a  party  haa  an  tntereat  in  or  a  valid 
claim  agalnat  ptoperty  to  be  wld  ander  anon* 
tion,  be  may  announce  andh  Interest  vr  dalm 

witbout  invalidatlDg  sale. 

8.  UoBTQAGEa  «»494— Sinou  hoitkt  dkobbb 
coiru)  nor  bk  given  im  PBocECDinaa  to 

FOBEGUWB  mtST  AND  BBOOKD  UOBTOAQKS  IN 
BXKOU  FBOCEEDmO. 

CMtcedinc  fbBt  first  okortgage  giv«i  by  ftmr 
persons  eovld  be  foreeloaed  In  aaae  jwoceeding 
with  second  ttortgafes  ^ven  by  two  of  tbe 

four,  a  single  money  decree  coold  not  be  given. 

4.  MoBTOAOBS  «=»626(2>— Bidding  at  baib 

NOT  OHILUD  BT  BIATBVXNT  OF  ONB  INTEB- 
B8TBD  THAT  BIDDBBS  OF  FBOPEBTT  Of  ONB 
XkEEBNDAHT  WODUl  TAXI  8DBJI0T  TO  BBO- 
OND  ICOBXeAOB. 

Wbwa  M.  and  L.  gave  to  an  investment 
company  a  fltst  mortgage  on  prc^erty  of  each, 
and  tkneafter  11.  gave  to  cwnpany  a  second 
mortgage  on  bis  property  and  a  bank  bought  all 
the  htterest  of  Z*.  with  knowledge  of  second 
mortgage,  it  was  not  a  valid  oMection,  on 
ground  of  chilling  bidding,  to  confirmation  of 
sale  on  forecloaare  of  first  mortgage  that  rep- 
resentative of  company  stated  that  bidders  of 
property  of  M.  would  take  "subject"  to  second 
mortgage,  since,  notwithstanding  L.  O.  L.  1 428, 
failure  to  make  Junior  ineombraneer  a  party 
does  not  Invalidate  decree;  tbout^  forecloaare 
of  firat  Uan  does  not  bar  equity  of  redemptkm. 

AiVtial  tram  Olrctdt  Ooart;  Coos  County; 
G.  F.  SUpworth.  Judge. 

Uortgage  forecloaare  proceedings  by  the 
Chandler  Investment  Company  against  the 
Matlock  Investment  Company  and  others. 
From  a  decree  conflrming  a  sale  after  ob- 
Jectiona  by  tbe  Flanagan  ft  Bennett  Bank,  It 
appeals.  Affirmed. 

TblB  la  sn  anpoal  from  an  order  cmflrmlng 
the  sale  of  real  property  made  xnirsiiant  to  a 
decree  roidered  In  a  mit  to  foreclose  a  mort* 
gag&  OSie  Chandler  Investment  Company 
and  Oie  TUnagan  ft  Bennett  Bank  are  corpo- 
rations.  On  April  20,  1916,  J.  Albert  Matstm 
and  his  wife  and  Herbert  Lockhart  and  bis 
wife  made  and  dtilvered  to  tbe  Chandler  I 

Invettment  Oompany  flielr  Joint  and  sereral  1 1915,  not  having  bera  paid,  the  Chandler 


pnmlaBOEy  note  tor  |22,7UJRlk  ptyafalo  cm  or 
befWe  two  yean  after  date  to  the  inrdw  of 
the  Chandltt  Inveetment  Cooovuit  wttb  In- 
tmet  Otmtempmneouidy  wlOi  tbe  execo- 
tkm  and  delivery  of  tbe  note  Hnbert  Ix)ck< 
hart  and  wife  deeded  to  the  Chandler  Invent- 
ment  Oonpany  certain  parcels  of  land  which 
th^  owned,  and  at  the  aame  time  3.  Albert 
Uatatm  and  wife  cwv^red  and  caused  to  be 
conveyed  to  the  Obandlw  Investment  Con> 
pany  certain  parcels  of  land  whldi  they  own* 
ed.  ^Etaeee  coDTeyances,  although  in  form 
deeds,  were  in  fact  mortgagee;  for  under  date 
of  April  20,  1915,  MatsoD  and  wife  as  flrat 
partial  Ziockbart  and  wlftt  as  seomd  parties, 
and  the  Chandler  Investment  Company  as  the 
tblrd  party,  entered  Into  an  agreement  of 
trust  In  whldi  It  Is  expressly  stated  tbat 
"tbe  (bird  part?  by  said  CMiveysnoes  holds 
the  titles  to  said  properties  only  as  secartty  In 
tbe  nature  of  mortgages,  for  the  payment"  of 
the  note  and  "for  the  repayment"  of  expenses 
Incurred  In  tbe  course  of  boMlng  said  titles. 
This  agre«nent  of  trust  embraces  16  parcels 
of  land,  and  the  parcels  ere  numbered  cod> 
secntively  from  1  to  16,  Inclusive.  Wben  the 
note  was  delivered  Lockhart  and  wife  owned 
parcels  mimbered  from  1  to  9,  Inclusive,  and 
as  we  nnderstand  the  record  the  Mbtsons 
owned  parcels  nambo^d  10  to  16,  luduslTe. 
Parcel  2  was  subsequently  released  from  tbe 
mortgage,  and  hoice  Is  eliminated  fr<»u  fur? 
ther  consideration. 

On  July  28,  1916,  Matson  and  wife  borrow- 
ed $6,600  frran  the  Chandler  Investment  Com* 
pany,  and  to  evidence  tbat  indebtedness  they 
gave  to  the  loidN  tbdr  note  for  tbat  amount 
payable  on  or  before  two  years  after  date 
with  interest,  and  for  the  pnrpose  of  secur* 
ii^  this  note  the  Matsons  as  the  first  parties 
and  the  ChandlOT  Investmrat  Company  as 
tbe  second  party  entered  Into  a  *^BUpp1emental 
agreement  of  trust,**  in  which  It  Is  agreed 
that  tbe  Chandler  Investmoit  Company  shall 
hold  tbe  title  to  the  parcels  of  land  numbered 
10  to  16,  Indusive,  which  bad  previously,  on 
April  20,  lAlS,  been  deeded  and  caused  to  be 
deeded  tbe  Ubtsons  to  the  Chandler  In- 
vestmoit  Company,  and  "tbat  this  transaction 
is  Inteitded  by  the  parties  to  be  In  tbe  nature 
of  a  second  mtntgage  on  said  property  fnmi 
the  flxst  parties  hereto;  tbe  first  mortgage 
being  evidenced  by  tbe  above-described  agree- 
ment of  trust  of  April  20.  lOlS."  The  noto 
for  $6,500  was,  by  paymmta^  afterwards  re- 
duced  to  $3,60a 

At  some  time  after  July  28, 1016,  tbe  Flana- 
gan &  Bennett  Bank  purchased  from  the 
Lodcbarts  parcels  1  to  0,  inclusive,  less  parcel 
2,  subject,  of  course,  to  the  mortgage  dated 
April  20,  lOlS.  In  other  words,  tbe  bank  ao 
Quired  all  the  intoest  which  the  Lockbarts 
bad  In  tbe  mortgaged  property. 
The  promissory  note  made  on  April  20, 
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iDTestment  Company  brouj^t  suit  to  fore* 
close  the  note  and  mortgage.  Hie  Mat- 
lock Inveetiiieut  Company,  a  corporation,  J. 
Albert  Matson  and  bis  wUe,  Herbert  Lock- 
hart  and  his  wife,  the  Flanagan  &  Bomett 
Bank,  and  certain  other  persona  were  named 
aa  parties  defendant  In  the  suit.  Neither 
the  note  nor  the  supplem^tal  troat  agree- 
ment of  Jnly  28,  1916,  is  refmed  to  In  any 
pleading  in  the  suit,  nor  is  ^ther  paper  men- 
tioned in  the  decree.  The  Flanagan  &  Ben- 
nett Bank  answered,  and  afterwards  the 
Chandler  Inrestmoit  Company  and  the  Flan- 
agan 9e  Bennett  Bank  entered  Into  a  written 
Btipnlatlon  by  which  it  was  agreed  that,  *^s>- 
<m  the  sale  of  the  mortgaged  property  on 
execution  to  enforce  the  decree  which  may 
be  entered  into  in  this  cause  In  favor  of  plain- 
tilT,"  the  mortgaged  parcels  shall  be  sold  In 
the  foUowing  order:  10,  11.  12,  13,  14,  16,  16. 
and  1, 3,  4.  6,  6.  7,  8.  9.  It  was  further  stlpn- 
lated  that  the  bank  "may  redeem  from  said 
sale  any  of  the  lands  In  parcels  1,  8,  4,  S, 
6,  7.  8,  and  9  at  any  time  withtai  one  year 
from  the  date  on  which  the  sale  thra«of  Is 
c<mflrmed  by  the  court,  by  paying  the  amount 
tw  which  the  same  is  sold  at  said  sale,"  with 
Interest  and  taxes,  less  the  rsTsnues  received 
from  Oie  lands. 

The  suit  In  foreclosure  terminated  on  Oo* 
tober  18, 1918,  in  a  decree  adjudging  that  tiie 
<%andler  InreBtment  Company  recover  from 
Matson  and  wife  and  Lockhart  and  wife,  the 
makers  of  the  note  of  April  20, 1916,  the  sum 
of  $28Hi83.44,  the  amount  due  on  the  note,  and 
the  farther  sum  of  14,857.76^  on  account  of 
nKueya  paid  by  tiie  plaintiff  for  taxes,  spe- 
cial assessmoitSt  Insurance,  and  the  like,  to- 
gether with  costs  and  disbtirsem^ts,  amount- 
ing in  the  aggregate  to  129,9^64. 

The  decree  also  xoDTlded  for  a  forsdoaure 
of  the  mortgage,  directed  that  the  parcels 
of  mortgaged  property  be  sold  In  the  wrder 
agreed  njxHi  in  the  written  stipnlatlm,  and 
gave  the  bapk  a  right  to  redeem  <m  the  terms 
fixed  by  the  stipulatlOD. 

Upon  the  ivpUcatlon  of  plaintiff  a  writ  of 
execution  was  issued.  Notice  was  given  that 
the  mortgaged  jjaeopeety  would  be  sold  on  No- 
vember SO,  1918,  and  that  the  16  parcels  of 
land  would  be  disposed  of  In  the  orda  fixed 
by  the  decrea  GOie  sale  was  held  In  cooform- 
1^  with  the  notice^  Among  those  irtio  at- 
tended the  sale  were  T.  T.  Bennett,  an  at- 
torn^ of  record  for  the  Flanagan  ft  Bmnett 
Bank,  and  li.  A.  Lllieqvlst,  tiie  attorney  of 
record  for  the  plaintiff.  At  some  time  after 
the  sheriff  had  begun  proceedings  to  aAl  the 
property,  but  before  any  part  of  any  parcel 
was  strudk  off  to  the  successful  bidder,  T.  T. 
Bennett,  in  the  presence  of  those  who  were 
attending  the  sale,  objected  to  the  sale  on  the 
grounds,  among  others,  that  the  execution  was 
deftetive  and  that  the  notice  was  defective; 
and  according  to  the  testimony  of  one  witness 
*^r.  Bennett  turned  to  the  bidders  and  stated 
titey  would  not  gM  a  good  title."  After  T.  T. 


Bennett  concluded  this  statement,  Ij.  A. 
lil  jeqvlst,  as  the  r^resmtatlve  of  the  CEhand- 
ler  Investment  C<Mnpany,  made  the  f<^wing 
statement  to  the  persons  attending  the  sale: 

"The  CSiandler  Investment  Company  has  a 
mortgage  on  parcels  10,  11,  12,  13,  14,  15,  and 
16  due  and  unpaid,  daimed  aa  mortgage  lien 
on  this  property,  In  the  sum  of  |3,S00  and  in- 
terest, on  parcela  10  to  16,  indnsive,  as  shown 
by  the  supplemental  agreement  ot  trust  on  file 
in  the  ofliee  of  tiie  Oms  coanty  clerk,  and  the 
purdkaser  at  the  sals  of  the  property  of  par- 
cels 10  to  16k  indnsive^  wfll  take  snbject  to  the 
mortgage  of  $8,600  snd  interest" 

T.  T.  Bomett  then  made  an  "objection  fw 
the  reason  that  Mr.  UlJeqvlstfB  stetement  la 
made  for  the  purpose  of  discouraging  pe^^le 
at  the  sale."  Theremion  U  A.  UUeqvlst  stat- 
ed that— 

"It  is  not  for  the  purpose  of  disoonra^mg 
people  at  this  sale,  but  tat  the  purpose  of  ad- 
vising the  bidden." 

The  sheriff  proceeded  with  the  sal&  The 
Bennett  Trust  Company,  acting  through  T.  T. 
Bennett,  iwrdiaaed  part  ot  the  property,  for 
whldk  the  company  paid  $479.:^  in  cash;  H. 
A.  Wtils  purdiaaed  a  porti<m  ot  the  premises 
for  ¥847.60  In  cash ;  and  the  remalud^  was 
bid  in  by  the  Chandler  Investment  Company 
for  the  anregate  sum  of  $28,622.89,  wbicb 
was  credited  on  the  ucecutlon  and  decree. 
The  total  amount  made  on  the  sale  was  $29,- 
949.64,  or  the  exact  amount  of  the  mmey  de- 
cree against  the  Matsons  and  Lockbarts. 

After  the  sheriff  made  and  filed  his  re- 
turn on  the  writ  of  execution  the  Flanagan 
&  Bennett  Bank  filed  Ite  objecti<H)s  to  a  con- 
firmation of  the  sales  made  by  the  sheriff  un- 
der the  writ.  Among  the  objections  made  by 
the  bank  was  the  claim  that  the  statement 
made  by  L.  A.  Liljeqvist,  in  the  presence  of 
the  persons  attmding  the  sale,  about  the 
Chandler  Investment  Company  having  a  mort- 
gage for  $3,600  on  parcels  10  to  16.  inclusive, 
chilled  the  bidding.-  The  trial  court  overmled 
the  objections  and  confirmed  all  the  sales. 
The  bank  appealed  from  the  order  of  con- 
firmation. 

Wirt  Minor,  of  Portland  (Teal.  Minor  & 
Winfree,  of  Portland,  and  Bennett  ft  Swan- 
ton,  of  Marshfleld,<»theln1eEO»forai9eUanL 

L.  A.  Llljeqvlrt,  ot  Portland,  for  re- 
^pondent 

J.  T.  Brand,  of  Mtrahfleld.  tar  defendants. 

HABRIS,  J.  (after  stating  the  facts  aa 
above).  Although  the  note  ol  April  20,  1915, 
represented  a  Joint  and  several  Indebtedness 
from  the  four  makers  to  the  payee,  yet  as  be- 
tween the  makers  themselves,  the  bank  says, 
the  sum  of  $6,211.50,  or  27.34  per  cent,  of  the 
face  of  the  note,  was  the  debt  of  the  Matsons, 
while  the  sum  of  $16,500,  or  72.66  per  coit.  of 
the  fiace  of  the  note^  was  the  debt  of  the 
Lockharta,  If  as  between  the  makers  of  the 
note  the  Mataons  owed  27.S4  per  cent,  and  the 
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Lockhatts  owed  72M  per  cent  <tf  'the  i8B»* ;  ever  Interest  Oa  LoiAlmrts  otmTeyed  to  the 
gate  IndeMedneaa  on  tlie  noteb  tben'die  Uat-  banlt  was  acquired  by  the  latter  euhject  to 
MBS  owed  tft.188.g8  and  the  Locfcharts  t21,-  both  mortgages.  Prior  to  the  sale  under  execn- 
761.41  of  ttie  Judgment  for  $28,9tt.64  secored  Uon  T.  T.  Bennett,  who  represented  the  bank* 
b7  the  Chandler  Inrestment  Cmnpauy  against  i  was  made  avare  d  the  fact  that  the  Ohandler 


than.  The  bazd:  argnea  that  as  between  the 
makan  of  the  note  pareeils  10  to  16.  indnslre^ 
or  the  IbtaoQ  lands,  were  chargeable  with 
«8A8&2S.  While  pared*  1  and  8  to  0,  inclu- 
Bive^  the  lands  formerly  owned  tbo  Lod- 
harts  hnt  now  owned  bj  the  bank,  are  charge- 
able wlUi  121,761.41.  At  the  sale  the  Mat- 
son  lands^  parcds  10  to  16.  IndnslTe,  broDght 
tlie  aggr^te  sum  96^000.60.  or  f2^0DT.78 
less  than  the  Matsons*  share  of  the  indebted- 
ness, while  the  Lockhart  parens  were  sold 
tm  t2^8C0.14i  or  $2,007.78  more  than  the 
IioAharl^B  share  of  the  indebtedness.  The 
bank  contoidB  that  tba  statenwnt  made  by  L 
A.  UUeqrlst  at  the  sale  chilled  competithm, 
with  the  result  that  the  I^odcbart  lands  were 
competed  to  carry  a  portion  of  the  burden 
which  should  hare  been  carried  by  the  Mat- 
eon  lands.  In  snbstance,  the  axgoment  of  the 
bank  Is  that  as  between  the  makers  of  the 
note  the  Matson  lands  were  charged  with 
the  lAllgatlons  at  a  prlndpal  as  to  the  Uat- 
wmtf  share  of  the  Indebtedness  and  with  the 
duties  of  a  snretr  as  to  the  Lockhartr  diare 
of  the  indebtedness.  Althoogfa  each  of  the 
four  malnrs  of  tiw  note  was  primarily  liable 
to  the  payee  for  the  whole  debt,  and  none 
of  tt»  makws  occnpled  the  position  of  a  sore- 
ty  as  betwerai  them  and  the  payee,  stlU  it  may 
be  assuned  for  the  pnxposes  at  the  disenssi<m 
that,  as  between  the  makers  themselTes.  the 
Matsms  owed  only  27.84  per  cent  of  the  total 
Indebtedness. 

[1,2]  As  a  general  nUe  false  r^vesenta- 
tlons  made  by  a  purchaser  or  by  a  Judgment 
creditor  to  prevent  competition  will  render 
A  sale  void.  Bethel  t.  Sharp,  2S  111.  173,  76 
Am.  Dec  790.  If  the  representation  Is  untrue 
It  Is  usually  immaterial  whether  the  person 
making  the  representation  did  or  did  not 
know  of  Its  falsity  (Reed  v.  Dlven,  7  Ind.  189) , 
although  Illustrations  are  not  lac&fng  of  In- 
stances where  the  sale  wlU  not  be  set  aside 
unless  It  Is  shown  that  the  repreeentatlcm 
deterred  some  person  or  persons  from  bidding 
(Conl^  V.  Redwine.  109  Ga.  640,  85  S.  R  92, 
77  Am.  St  Rep.  398).  However,  If  a  party  has 
an  interest  In  or  a  valid  claim  against  prop- 
erty to  be  sold  under  execution,  he  may  an- 
nounce such  Int^est  or  claim  without  Invali- 
dating the  sale.  17  Cyc  1207;  Nodlne  v. 
Richmond.  48  Or.  627.  646,  87  Paa  776;  Leake 
T.  Anderson,  43  S.  C.  448,  21  8.  B.  480.  See 
note  in  20  L.  B.  A.  646. 

The  bank  stipulated  that  it  became  the 
owner  of  the  Lockhart  parcels  after  the  exe- 
cution of  the  note,  deeds,  and  trust  agreement 
dated  April  20, 1915.  It  Is  not  contended  by 
the  bank  that  it  purchased  without  knowledge 
of  the  first  mortgage,  nor  does  the  bank  claim 
that  It  acquired  the  Interest  of  the  Lockharta 
without  notice  of  the  second  mortgage.  Wbat- 


Investment  Company  claimed  that  its  secimd 
mortgage  on  the  Uatscm  parcels  was  still  a 
Hen,  although  It  was  Jmilor  to  the  mortgage  of 
April  20^  1015;  and,  indeed,  he  expected  that 
Ifc  A.  UlJeaTlst  woold  make  pobllc  announce- 
ment of  that  fact  at  the  tbne  and  place  flfisd 
for  the  sale  under  execution,  fior  the  record 
diows  that  St  the  reonest  ot  Mr.  Bennett, 
VnA  HoUlato'  attoided  this  sale  for  the  sole 
purpose  of  listening  "very  attentively  to  the 
statemoits  made  by  Ur.  LHJearist"  and  thus 
be  enabled  to  "testify  In  the  future  to  what 
he  said."  According  to  the  testlnKHiy  of  Fred 
HfrillstOT  there  were  "probably  half  a  doza" 
persons  pres«t  at  the  sale,  oflScer  who 
conducted  the  sale  says  that  he  remembers 
the  names  of  all  the  persons  '*who  came  and 
went  and  sti^fped  and  listened  to  Uw  proceed- 
ings that  took  placed  during  the  sale;  snd 
according  to  his  testimony  there  wen  present 
daring  the  sale  the  oSloer,  a  stenographer  en»- 
ployed  In  Oie  shwlfTs  otBoe,  T.  T.  Bainett,, 
L.  A.  LiUeavist  "Henry  Wtils,  and  Mr. 
COiandler."  Besides  Fred  Hollister,  who  was 
present  only  a  part  of  the  time^  Ur.  Brand 
*%tayed  awhile,  but  not  all  of  the  way 
throng"  iMsiag  aside  for  the  moment  the 
statunent  made  by  Mr.  Utje^Tlst  there  IS  no 
evidence  tending  to  show  that  any  person  was 
deterred  from  bidding,  unless  it  can  be  said 
that  Mr.  Bennett  was  sudi  a  ona  Bfr.  Bm- 
nett  testified  thus: 

"While  the  Flanagan  &  Bennett  Bank  does 
not  beUeve  that  Mr.  Liljeqvisf  s  claim  of  $3,600 
is  a  Intimate  one^  we  do  believe  that  we  would 
have  a  fight  or  a  lawsnit  on  our  hands  If  we 

bmight  in  the  Matson  property,  and  to  that  ex- 
tent it  deterred  us  from  tndding  at  that  sale; 
deterred  me  from  bidding  in  the  Matson  prop- 
erty. *  *  *  My  object  at  that  sale  at  that 
time  was  to  force  Mr.  Chandler  to  bid  as  much 
as  possible  for  the  Matson  property ;  I  did  not 
want  the  property,  but  I  wanted  them  to  bid  as 
high  as  I  could  induce  them  to  bid,  and  I  bid 
against  them  on  every  piece  of  property  of  Mr. 
MatsouB  that  was  a(dd*  and  I  took  into  con- 
sideration, and  I  thought  and  believed  that  If  I 
purchased  the  BfatBon  property  I  would  have  to 
fight  Mr.  Chandler  and  Mr.  Liljeqvist  in  an- 
other lawsuit  in  order  to  set  aside  this  illegal 
claim  of  Mr.  Chandler's  claim  of  $3,500  and  in- 
terest, which  they  claim  is  ahead  of  the  sale 
and  which  I  claim  was  not.  *  *  *  I  did  bid, 
I  am  very  sure,  on  every  piece  of  property  of 
Mr.  Matsons  that  was  offered;  I  bid  something.'' 

In  brief,  the  purpose  of  the  witness  was. 
not  to  acquire  any  of  the  Matson  property, 
but  to  induce  the  Chandler  Investment  Com- 
pany to  bid  as  lilgh  as  It  could  be  induced  to 
bid.  Mr.  Bennett,  who  represmted  the  Ben- 
nett Trust  Company  as  well  as  the  bank,  bid  on 
every  piece  of  Matstm  property ;  and  It  may 
be  noted  in  passing  that  some  of  hla  inducing 
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Uda  wore  Uglier  tbu  tlw  OhandleT  Inrest- 
ment  Company  waa  apparantly  willing  to  oltet, 
for  portloxxs  ot  the  Matson  lands  were  atrnck 
ott  to  tb»  Bennett  Trust  Company,  Inclodlng 
parts  of  parcel  10,  a  part  of  parctf  13,  parts 
ot  parcti  14,  and  the  whole  of  pared  15.  In- 
deed, the  only  lands  pnndiased  by  the  Ben- 
nett Trust  Company  were  the  Matson  lands; 
this  company  did  not  buy  any  ot  the  Lo<A[hart 
property.  H.  A.  Wells  pnrdiaaed  the  whole 
of  Vftrcel  7,  a  pration  of  pared  8,  and  a  part 
of  pared  18.  TbB  rematnder  of  the  mort- 
gaged pnq^erty  was  struck  off  to  the  Ohand- 
ler  Inveatmoit  C<nnpany.  It  Is  not  allied 
that  any  part  of  any  pared  sold  for  aa  Inade- 
quate price.  True  It  Is  that  the  appdUnC 
suggests  In  Its  brief  that  the  total  price  re- 
alised at  the  sale  was  considerably  less  than 
the  sum  of  the  release  prices  fixed  <m  the 
several  parcels  In  the  agrennent  of  trust;  bnt 
It  Is  also  true  that  the  plaintiff  suggests  that 
the  difference  mo-dy  represents  the  difference 
between  the  boom  Hmee  of  1015  In  that  sec- 
tion and  the  normal  condltl<ms  now  prevailing 
there.  At  any  rate  it  Is  not  alleged  the 
bank  In  its  objecti(«u  to  confirmation  that 
any  p(Hrtl<m  of  the  Matson  lands  was  said  tot 
an  Inadequate  price.  J.  Albert  Mabion  teati- 
fled  not  only  that  be  "did  not  make  any  ob> 
Sections  to  the  sale"  but  also  th^  he  had  no 
objectkn  to  the  sale.  When  rendering  bis 
decMob  the  trial  Judge  said: 

"There  Is  no  evidence  In  this  ease  whaterer 
that  any  statement  made  by  Mr.  LilJeqvLft,  or 
any  parties  representing  the  Chandler  Xn▼ea^ 
ment  Oompany,  cfailkd  the  sale,  or  detarrsd  any 
person  whatever  from  bidding  upon  the  proi>< 
erty."  and  "so  far  as  the  reoorA  show  the  Mle 
wBi  regularly  conducted  and  feirly  made.** 

[S]  The  plalntUf  vlgoronaly  insists  that  It 
could  not  In  a  single  proceeding  foredose  both 
the  first  and  the  second  mortgage,  for  die 
reason  that  the  first  note  was  the  debt'  of 
four  persons  while  the  other  was  the  debt  of 
only  two  of  them,  and  because  the  debt  of 
the  four  persons  was  secured  by  all  the  land 
while  the  other  debt  was  secured  by  only  a 
part  of  the  lands.  It  is  not  necessary  to  de- 
cide whether  both  mortgages  could  have  been 
foreclosed  by  the  rendition  of  two  money  de- 
crees in  one  suit,  although  It  may  with  pro- 
priety be  said  that,  even  though  It  be  assumed 
that  both  mortgages  could  bavo  been  fore- 
closed In  a(  sln^e  proceeding,  nevertheless 
they  could  not  have  been  cgnsolldatea  into  a 


sln^e  mon^  decree^  Pe<ft  t.  Hajqcood,  lO 
Mete  (Mass.)  172.  In  this  connection  see  2 
Jones  on  Mwtgages  (7th  Bd.)  i  12S4;  S  Jones 
on  Mortgages  (7th  Bd.)  1 14S&  We  need  not 
now  decide  whether  both  mortgages  could 
hare  been  foredosed  In  <me  suit,  for  the  rea- 
wa  that  even  ttiough  It  could  have  been  dcme 
a  mere  vdnntary  failure  to  do  It  did  not  of 
itsdf  <v»ecate  as  a  cancdlation  of  the  debt 
and  secoilty.  True  it  Is  that  the  second  note 
and  mortgage  constitute  a  lien  which  Is  Junior 
and  subordinate  to,  and  not  senior  and  auperl- 
or  to,  the  first  note  and  mortgage;  yet  it  was 
not  entirely  Inaccurate  to  say  tbat  the  pur- 
dtasw  of  the  Matson  parcels  took  "subject  to 
the  mortgage  for  93,500^"  for  every  purchaser 
of  Matson  lands  did  In  truth  take  subject  to 
whatevnr  rlg^t  may  arise  out  of  the  Junior 
mortgage.  While  the  word  "subject"  mi^t 
convey  different  meanings  to  different  ver- 
sons,  still  It  is  the  Identical  word  which  this 
court  used  In  an  analogous  situattim.  Sell- 
wood  V.  Gray,  U  Or.  684.  640,  B  Pac  196. 

[4]  Notwithstaikling  the  language  of  section 
428,  L.  O.  U.  this  court  has  cwtslstently  ruled, 
beginning  with  Sdlwood  v.  Gray,  11  Or.  539, 
6  Pac.  196,  and  ending  with  Higgs  t.  McDaffie, 
81  Or.  266,  1Q7  Pac  794,  168  Paa  953,  that 
the  failure  to  make  a  Junior  incumbrancer  a 
party  to  the  foredosnre  of  a  sailof  Incum- 
brance does  not  invalidate  the  decree,  al- 
though the  foredosnre  of  the  first  lien  does 
not  bar  the  equity  of  redemption  available 
to  the  Junior  incumbrancer.  Osbom  t.  Logus, 
28  Or.  810,  37  Pac.  466,  88  Pac.  190,  42 
Pac  907;  Gaines  v.  ChUdera,  88  Or.  200,  203, 
63  Pac  487.  In  other  words,  the  purchaser 
of  lands  sold  under  a  decree  foredosing  a 
first  mortgage  can,  where  the  holder  of  a 
se«Hid  mortgage  was  not  made  a  party  to  the 
suit  In  foreclosure,  maintain  a  suit  to  compe? 
the  holder  of  the  second  mortgage  to  redeon 
or  be  foredosed:  but  this  right  to  compd  a 
redemption  or  be  foreclosed  proceeds  on  the 
theory  that  the  second  mortgage  is  still  in 
existence  and  unpaid.  The  second  note  and 
mortgage  given  by  the  Uatsons  are  still  un- 
canceled and  unpaid.  The  Chandler  Invest- 
ment Company,  through  Its  attorney,  stated 
the  truth  when  It  made  the  announcement 
about  the  sectnid  mortgage. 

The  order  confirming  the  sale  Is  affirmed. 

McBRIDB,  a  and  BBNSON  and  BUB- 
NBTT.  JJ.*  conenr. 
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LBHMAir  T.  KNOTT. 


(Supreme  Court  of  Oregon.   March  2,  JSStt.) 

1.  APFEAI.  AND  EBBOB  «=3412— ASBOCXATB  AT- 
TOBIVIT  BOUnirO  EUCBEXJ-  0^  A8  AROBNKT 
AFIBB  rmtAX,  KAT  ACOXFT  BBBYIOE  <V  90110 
or  APPBU;. 

A  notice  of  appeal  lerred  wi  and  accepted 
by  an  aisodate  attorney  Ured  for  trial  of 
cause,  holding  himielf  ont  aa  attorney  after 
the  trial,  la  sufficient  notice,  under  L.  O.  K 
§  550,  as  amended  \ty  chapter  319,  Laws  1913, 
though  no  substitution  of  attorneys  was  had, 
under  sections  10S6  and  1087,  since  sections 
1074  and  1075,  limiting  authority  <tf  associate 
attorney  for  trial  of  cause  to  the  trial,  was 
enacted  In  1962,  at  a  time  when  compete  rec- 
ord of  the  trial  was  not  had. 

2.  AlTORIOFT  AKD  CLIENT  <S=>63— RELATION- 
SHIP IS  THAT  OF  PBINOXPAE,  AITD  AOENT. 

The  relationship  of  attorney  and  dient  is 
that  of  principal  end  agent.  - 

Burnett,  3^  dissenting. 

In  Banc. 

Appeal  from  Circuit  (Jonrt,  dackamaa 
Gonnty;  J.  U.  OampbeU,  Judge. 

Action  by  Una  Lehman  against  Oea  O. 
Knott.  Judgment  for  plaintifT,  and  drfbndant 
appeals.  On  motkm  to  dlsmlw  a^eaL  De- 
nied. 

O.  D.  &  D,  O.  Latourette  and  O.  a  Brown- 
ell,  all  of  Oregon  Cil7,  for  the  motion. 

Senn,  Ekwall  &  Beeken,  of  Portland,  and 
Grant  B.  Dlmlefc,  of  Oicgon  (Sty,  offpoBei, 

.  JOHNS,  J.  [1]  Plaintiff  obtelned  a  judg- 
ment in  the  court  bdt/w  from  whtcb  the  de- 
f^dant  undertakes  to  appeal.  Tbe  psroof  of 
service  la  as  follows: 

"State  of  Oregon,  County  ot  Claekama»-8S.: 
*^ue  and  legal  service  of  the  within  notice 
of  appeal  is  hereby  accepted  in  Clackamas 
eounty,  Oregon,  this  29th  day  of  November, 
1919:  [Signed]   Geo.  C.  Brownell, 

"One  of  the  Attorneys  for  FlaintifE." 

There  is  like  service  of  the  undertaking. 

Plaintiff  moves  to  dismiss  the  appeal  "for 
the  reason  that  this  court  has  not  obtained 
jurisdiction  heroin,  In  that  no  service  of  tbe 
notice  of  appeal  or  undertaking  on  appeal 
has  been  made  upon  plaintiff  above  named  or 
her  attorneys  of  record,  as  required  by  law." 
Tbe  motion  Is  based  upon  tbe  record  and 
the  affidavit  of  plaintiff,  from  which  It  ai^ 
pears I 

"That  at  the  Ume  the  complaint  was  filed  in 
the  above-entitled  action  I  employed  the  hrm 
o£  C.  D.  &  D.  C.  Latourette  as  my  attorneys 
to  prosecute  the  above-entitled  case;  that  on 
the  morning  of  the  trial  thereof  I  employed 
Creo.  0.  Brownell,  a  practicing  attorney  in  Or^ 
con  CHty,  Or.,  to  sit  in  the  case  and  make  an 
argument  to  tile  jury;  that  at  the  termination 
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of  his  argument  his  employmoit  eeaaed;  that  I 
did  not  anth(aixe  said  (3eo.  O.  Brownell  to  ac- 
cept service  of  the  notice  of  appeal  in  the 
above-entitled  case,  and  that  his  authority  was 
limited  to  the  argnmoit  before  the  jury;  that 
said  C.  D.  &  D.  a  latourette  are  still  my 
attorneys  in  said  case;  and  that  there  has  been 
no  sabstitnli<m  or  diange  of  att<»n^B  whatso- 
eTer." 

Opposing  tbe  motion  the  following  affidavit 
was  filed  by  Grant  B.  Dbnli*,  one  of  the  at> 

tomeys  for  d^endant: 

"That  at  the  opening  ot  the  trial  of  said 
cause  idaintiff'a  counsel  arose  and  Informed  the 
trial  court  that  Hon.  Geo.  CI  Brownell  would 
be  associated  with  counsel  of  record  for  the 
plaintiff,  and  thereafter  during  all  of  the  trial 
of  said  cause  said  Geo.  0.  Brownell  was  as- 
sociated in  tbe  trial  of  said  cause,  by  aseisting 
in  the  selection  of  the  jury  and  In  the  examina- 
tion of  witnesses,  and  also  made  the  principal 
argument  for  the  plaintiff  before  the  jury  in 
said  cause,  and  thereafter  held  himself  ont  to 
the  defendant  as  an  attorney  of  record  for  the 
plaintiff." 

TogeUio*  viOi  an  affldavlt  fur  Mr.  Senn, 
another  attorn^  foe  tbe  defendant,  aa  fol- 
lows: 

'That  when  Ua  said  case  was  caUed  tw  trial. 
Mr.  Latourette,  osie  of  plaintiff's  attorneys, 
arose  and  informed  the  trial  court  that  the 
Honorable  G.  <X  ^ownell  would  be  associated 
with  Mr.  Latourette  as  attorneys  for  the  plain- 
tiff, and  thereafter,  and  during  the  trial,  said 
O.  O.  Brownell  assisted  in  the  prosecution  of 
aaid  case  by  the  plaintiff,  and  assisted  in  the 
selection  of  the  jury,  examinatioD  ot  the  wit- 
nesses, and  made  the  prhidpal  argument  for 
the  plaintiff  before  the  jury,  and  has  always 
held  himself  out  since  said  time  as  one  of  the 
attorneys  for  the  plaintiff,  and  has  never  given 
any  notice  or  Intimation  that  he  had  been  dis- 
charged or  released  from  his  da^  aa  attorney 
for  plaintiff;  that  tbe  tranacrlpt  of  evidence  in 
this  case  as  made  by  the  reporter,  B.  B.  Run- 
yon,  and  who  was  the  official  reporter  at  the 
time  said  cause  was  tried,  shows  the  foUowing; 

"  rBe  it  remembered,  that  this  cause  came  on 
regularly  for  hearifag  this  14th  day  ot  October, 
A.  D.  1919,  at  Oregon  City,  C^ckamas  county. 
Or.,  before  Honorable  J.  tj.  Campbell,  judge, 
sitting  with  a  jury  (a  jury  having  been  duly 
impaneled  and  sworn  to  try  the  cas^. 

"'Appearances:  For  the  plaintUF  appeared 
Messrs.  D.  C.  &  E.  C.  Latourette  and  George 
C.  Brownell;  for  the  defendant  appeared 
Messrs.  Senn,  ElkwaU  &  Becken,  and  Grant  B. 
Dimlck;  whereupon  the  following  proceedings 
were  bad  and  taken  her^*  ** 

Also  the  foUowing  portion  ot  a  certified 

copy  of  the  record  of  the  trial: 

"Now,  at  this  time,  the  ^ove-entitled  action 
coming  on  to  be  heard,  plaintiff  appearing  in 
person  and  by  ber  attorneys.  El.  C.  Latourette 
and  Q.  C.  Brownell,  defendant  appearing  in 
person  and  by  his  attorneys,  V.  S.  Senn  and 
G.  B.  Dimicl^  and  a  jury  being  called  comes 
now." 
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A  cooDter  affidavit  waa  filed  by  E.  O.  Lat- 
oarette,  one  of  tlie  attoroeya  for  re^KHideiit. 

The  plaintiff  cltas  and  relies  upon  the  t(A- 
lOTvlng  proTfaloiiB  of  U  O.  I*  |  550,  as  amend- 
ed by  cibapter  819,  Ooieral  Lawa  of  Or^on 
1913: 

"If  the  appeal  la  not  taken  at  th«  thae  the  de- 
cUioD,  order,  judsment  or  decree  !■  rendered  or 
glTOQ,  then  the  party  desirinff  to  appeal  may 
cause  a  notice,  eigned  by  himself  or  attorney, 
to  be  serred  on  such  adverse  party  or  parties 
as  bare  appeared  in  the  acti<m  or  salt,  or  upon 
bis  or  their  attorney,  at  any  place  in  the  state, 
and  file  the  orifinal  with  proof  of  service  in- 
dorsed thereon,  with  the  clerk  of  the  court  in 
which  the  Judgment,  decree  or  order  is  render- 
ed. 

"Sudi  notice  shall  be  snffldent  If  it  cmtains 
tile  title  of  the  cause,  the  names  of  the  par- 
ties and  notifies  the  adverse  party  or  his  attor- 
ney that  an  appeal  Is  taken  to  the  Snpreme  or 
circuit  court,  as  the  case  may  be,  from  the 
judgment,  order  or  decree,  or  some  q>ecified 
part  thereof." 

Section  1074,  Ia  O.  L.: 

"An  attorney  is  a  person  authorised  to  ap- 
pear for  and  represent  a  party,  in  the  written 
^proceedings  in  any  action,  suit,  or  proceeding. 
In  any  stage  thereof.  An  attorney,  other  than 
tiie  one  who  represents  the  party  in  the  writ- 
ten proeeedlngB,  may  also  appear  for  and  rep- 
resent a  party  in  eonrt,  or  before  a  judicial 
offleer,  and  thai  he  It  known.  In  the  partienlar 
action,  suit,  or  proceeding,  as  counsel  only,  and 
bis  authority  Is  limited  to  the  matters  that 
transpire  in  the  GonrC  or  before  sneh  oflteer  at 
the  time." 

Sectim  1076,  L.  (X  L.: 

"Any  action,  suit,  or  proceeding  may  be  pros- 
ecuted or  defended  by  a  party  in  person,  or  by 
attorney,  except  that  the  state  or  a  corpora- 
tion, either  public  or  private,  appears  by  at- 
torney in  all  cases;  and  where  a  par^  ap- 
years  by  attorney,  the  written  proceedinga 
must  be  In  the  name  of  the  attorney,  who  is 
the  sole  representative  of  his  dlent  as  between 
him  and  the  adverse  party,  except  as  provided 
in  the  last  section." 

TtM  appellant  dtes  eectlou  1066  and  1087, 
Ij.  O.  L.,  which  read  as  follows: 

"Aiiomev,  How  Changed.— attorney  in  an 
action,  suit,  or  proceeding,  may  be  changed  at 
any  time  before  judgment  or  decree,  or  final  de- 
termination, as  follows: 

"L  Upon  his  own  consent,  filed  with  the  derk 
or  entered  uptm  the  Journal;  or, 

"2.  Upon  the  order  of  the  oonrt  or  judge 
thereof,  on  the  application  of  the  client  or  the 
attorney,  for  sufficient  cause. 

"'Notice  of  Change. — When  an  attorney  is 
changed  as  provided  in  the  last  section,  written 
notice  of  the  change  and  of  the  substitution  of 
a  new  attorney,  or  of  the  appearance  of  the 
party  in  person,  shall  be  givra  to  the  adverse 
party.  Until  then  he  is  bound  to  recognize  the 
Conner  attorney." 

It  aivean  from  tbe  plaintifTB  aflldarit  tiiat 
Mr.  ItonnieU  was  einpUved  "to  alt  In  tbe  caae 


(Ok 

and  make  an  ai^nmoit  to  Oie  jury"  and  tbat 
his  employment  tliai  oeued,  and  that 
be  was  not  authorized  "to  acc^t  service  tA 
tbe  notice  of  appeal  In  the  above^ntltled 
caae,  and  that  bds  anthority  was  limited  to 
the  argnment  before  tbe  Jury;  tbat  said  C. 
D.  A  D.  O.  Latonrette  are  sttU  mj  attorners 
in  said  case  and  Uiat  tboe  bas  been  no  snti- 
stitatl<m  or  diange  of  attotn^s  wIiatsoeTer" ; 
and  tiiat  Ur.  Browndl  was  first  enqployed  on 
ttie  momln;  of  Qie  trial. 

It  appears  from  Hr.  Dlmi^s  afildnvlt  Oiat 
Hr.  Brownell  assiated  "In  the  selection  of  tbe 
Jury  and  In  the  examination  of  witnesses,  I 
and  also  made  tbe  prlQdpal  aivmneut  for  ; 
the  plaintiff  before  the  Jury  In  said  came,  < 
and  thereafter  held  btny>eif  oat  to  the  de-  j 
fendant  aq  an  attorney  of  record  for  tbe  | 
plalntur."   His  affidavit  Is  qprroborated  by  ; 
that  of  Mr.  Senn,  who  fBxOas  says  that  Mr.  ! 
Brownell  *Qias  always  hdd  lUmself  oat  since  ; 
said  time  as  one  of  the  attorneys  for  the  , 
plaintiff,  and  bas  never  given  any  notice  or 
Intimation  that  be  bad  been  discharged  or 
rdeaaed  tnm  his  duty  as  attorn^  for  plain- 
tiff." 

Hie  fact  remains  that  Mr.  Brownell  did 
accept  service  of  the  notice  of  appeal  and 
undertaking  as  "one  of  the  attorneys  for  ' 
plaintiff." 

Section  1074  was  enacted  In  1862  (Laws 
1862,  p.  245),  and  was  Intended  to  more  or 
leas  recognize  and  pres^ve  the  old  common- 
law  distinction  between  a  counselor  and  an 
attorney  at  law.  From  necessity  at  that  time 
no  full  and  complete  offldal  record  was  kept 
of  the  actual  proceedings  during  the  trial 
of  a  case.  There  were  no  official  atmogra- 
phers  and  exceptions  were  taken  and  the  rec- 
ord was  written  in  longhand.  Since  that  time, 
through  the  offldal  reporter,  there  has  been 
a  complete  revolution  In  tiie  making  and 
keeping  of  tbe  record  of  Judldal  proceeding 
and  now  a  full  and  complete  record  is  made 
of  everything  which  happens  at  and  during 
the  trial. 

[2]  Plaintiff  admits  that  she  employed  Mr. 
Brownell  as  one  of  her  attorneys  for  the 
purpose  of  the  trial,  but  now  claims  that  she 
employed  blm  for  that  piurpose  only.  Bat 
there  is  no  claim  or  pretense  that  the  defend-  ; 
ant  had  any  notice  or  Imowledge  of  the  limita- 
tions iipon  his  employment,  either  In  opei 
court  or  otherwise,  and  tbe  affidavits  of  Mr. 
Dimick  and  Mr.  Sena  are  not  diluted  "that 
after  the  trial  Mr.  Browndl  h^d  himself 
out  to  the  defendant  as  an  att<Hmey  of  rec- 
ord for  the  i^aintiff"  and  he  did  accept  serr- 
ice  as  "one  of  the  attorneys  for  the  plaintiff." 
The  relationship  of  attorney  and  dlent  fs 
that  of  principal  and  agrat, 

The  circuit  court  of  Clackamas  county  is 
a  court  of  recwd  with  an  official  r^wrter 
who  made  a  stenogn^iic  official  record  of  < 
the  trial  of  this  case,  and  from  which  it  ap-  , 
pears  that  Mr.  Browne  was  attorn^  for  tiie  | 
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iriaintlff  during  the  trlaL  There  1b  no  <ditlm 
or  pretense  that  the  defendant  had  any  actu- 
al knowledge  of  any  limitation  tipon  Mr. 
Brcrwn^'a  authority,  and  It  Is  undisputed 
that  after  the  trial  Mr.  BrowueU  held  him- 
self out  to  the  d^endant  as  an  attorney  of 
reotxed  tor  tiie  i^alntlff.  Under  the  existing 
practloe  we  aie  oif  the  c^lnion  that  such  acts 
and  sadk  facts  would  make  and  conatltnta 
him  an  attorney  of  record.  When  you  con- 
sider that  fact  and  the  other  undisputed  facta 
It  would  be  very  technical  to  hold  that  Mr. 
Browne  did  not  have  antbmiity  to  aoc^ 
service  of  the  notice  at  appeal. 
The  motion  to  dismiss  Is  orerruled. 

BUBNEnr,  J.,  dissmtB, 


JUBITZ  et  aL  T.  OBESS  M  aL 
HIBEBKIA  SAT.  BANK  t.  HAASE  et  aL 
(Supreme  Court  of  Oregcm.   Mardt  2,  1920.) 

1.  Action  ^=»38(5)— Pleadinob  in  uobtqagb 
fobeclosubb  suit  constbued  to  alleob 
bdt  a  siitqu:  oauss  of  action. 

In  a  snit  to  foreclose  a  mortgage  secnring 
a  lease  of  a  hotel  and  by  contract  also  securing 
repayment  to  an  estate  of  money  loaned  to  prior 
leasee  for  a  liquor  license,  whidi  license  was 
transferred  to  lessee,  who  thereby  seeored  a  new 
license,  the  estate  flUng  a  eroaa^OTipIalnt  set- 
ting np  its  interest,  diere  was  no  improper 
joinder  of  caaaes  of  action,  as  the  default  en- 
titling complainant  and  croas-complainant  to  a 
foreclosure  was  the  one  cause  of  action. 

2.  MOBTGAGES  «»427  (1)— FAII.17BE  TO  HAKB 
AGENT  A  PABTT  IN  FOBEOLOBUBK  HOT  fATAIi, 
WaEBI  PBINCIPAI.  IS  A  PABTT. 

In  mortgage  foreclosure  suit,  an  agent  of  a 
party  known  by  defendant  to  be  an  agent  need 
not  be  made  a  parly  as  principal  Is  real  party  in 
interest. 

3.  iNTOXIQATINO  LIQUOBS  4=>5S— UNINCOB- 
POBATEO  TED6TEE8  OT  ESTATE  OPERATING 
BREWKBT  NOT  FOBBIDDSN  BT  OBDINANCE  TO 
HAVE  BBTAII,  LICENSE;  "ASSOOZATION." 

Unincorporated  trustees  of  an  estate  operat' 
ing  brewery  of  deceased,  do  not  come  within 
the  terms  of  an  ordinance,  providing  that  no 
retail  liquor  license  shall  be  granted  either  by 
original  issue  or  transfer  to  any  corporation, 
copartnership,  or  association  of  persons,  but  the 
same  may  be  granted  to  the  individual  members 
of  a  firm  or  copartnersbip,  as  an  association 
may  be  defined  to  be  a  body  of  persons  acting 
together  without  a  charter,  but  on  the  methods 
and  forms  used  by  incorporated  bodies  for  the 
prosecution  of  the  common  enterprise. 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  Phiases,  Fint  and  .Seomd  Sotts,  Aisoda- 

tion.] 


4.  INTOXXCATINO  LXQUOBS  «S»108— TBANSTEB 
OF  BBTAH.  LICENSE  BT  AUTHOBIZATIOn  OF 
TBU8TEE8  OF  AN  ESTATE  HATINO  BQUIXABUI 
ZNTEBEST  IN  LI  CBN  BE  NOT  INVALID. 
A  contract  whereby  trustees  of  an  estate  of 
a  deceased  brewer,  who  had  advanced  money  to 
leasee  of  hotel  to  procure  a  Uqnor  license,  par- 
mitted  the  lesses  to  transfer  the  Ucense  to  an- 
other lessee  on  coudderatlon  that  Utaj  would 
be  protected  by  the  mortgage  given  by  such  lat- 
ter lessee  to  owner  of  hotel  was  not  an  invalid 
transfer  of  a  liquor  license ;  the  ordinance  ex- 
pressly authorizing  transfer  of  licenses,  and 
trustees  not  coming  within  pioblbited  daas  men- 
tianed  in  the  ordinance. 

6.  HoKFOAGEs  «s»4{!9(^— Want  or  oonbid- 

EBATIOn  HUBT  BE  PI2ADBD. 

Want  of  consideratioQ  to  be  a  defense  to 
acti<m  on  note  and  to  foreclose  mortgste  must 
be  pleaded. 

6.  MOBTOAGEB  ^2B(2)  —  BT  HOTZIEB-Iir- 
LAW  or  LESSEE  TO  aEOUHB  PKBFOBUANOE  W 
UA8B  BUPPOBXED  BT  BOmOIEHT  OONBIDBBA.- 
TR>N. 

Mortgage,  given  1^  mothei^in-law  of  a  lessee 
of  hotel  to  secure  perfoimanca  d  lease  In  con- 
slderation  of  the  leasing  of  the  hotel  and  the 
transfer  of  the  liquor  license  to  lessacsb  was 
supported  by  sufilclent  oonslderatiou. 

Department  1. 

Appeal  frcou  Circuit  Court,  Multumab 
County;  J.  P.  KsTanaugh,  Judge. 

lloTte&80  foreclosure  suits  by  B.  O.  Jubitz 
and  E.  Everett  against  George  Grees  and 
others,  and  by  the  Hlbemia  Savings  Bank 
against  Julius  Haase  and  -  othws,  whldi 
suits  were  consolidated  for  trial.  From  the 
decree  rendered  certain  ot  the  partiea 
peal  and  crosB-aK>eaL  Affirmed. 

See,  a}so,  176  Fac.  78. 

This  proceeding  is  a  consolidation  of  two 
suits  tor  the  foreclosure  of  two  mortgages 
which  are  liens  upon  the  same  pn^perty, 
and  involving  the  same  parties.  On  April 
30,  1914,  the  plaintiCfs,  Jubitz  and  Everett, 
filed  their  complaint  for  the  foredosnre  of 
a  mortgage  upon  the  pr(n>erty  of  the  defend- 
ant  Karoline  Janlcke,  for  the  sum  of 
000,  in  which  they  claimed  a  beneficial  In- 
terest to  the  extent  of  about  $2,000.  There 
were  a  number,  of  parties  named  as  defend- 
ants, including  the  executors  and  eiecu trices 
of  the  estate  of  Henry  Weinhard,  deceased. 
On  April  8, 1915,  the  Hlbemia  Savings  Bank 
filed  its  complaint  In  foredosure  of  a  mort- 
gage upon  the  same  real  property,  making 
all  ol  the  parties  to  the  prior  suit  parties 
def^dant.  Upon  this  appeal,  all  of  the  par- 
lies have  been  eliminated  except  the  plain- 
tiffs Jubitz  and  Everett,  and  the  defend- 
ants Gress,  Braltebush.  Janlcke,  and  the  rep- 
resentatives of  the  Weinhard  Estate,  and 
therefore  It  is  necessary  to  state  the  issues 
only  as  between  these.  The  executors  and 
execntrlces  of  the  W^nhard  Estate  will  be 
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referraa  to  hePMfler.  tor  hxmltj,  mm  tbe 
WelaharA  Estate  From  the  piojuHngH, 
wfaldb  ftxe  RHnewhat  InvolTCd,  it  Appeaxs 
that  earl7  in  1912,  the  defiendBnte  Geoffe 
GreM  and  TnA  Bnfcebiuli  altered  Into  a 
contract  witti  tbe  idalntiflb  whereby  they 
leased  fnmi  ttie  latter  ttie  Enter^tee  Hot^ 
a  roomlDf  bonse  In  Portland,  Id  i^di,  at 
tbe  time,  there  was  malatained  by  tbe  prior 
leasees  a  salocMi  for  the  retail  sale  of  llQUors 
under  a  liquor  license  Issue  tn  the  name  ol 
O.  W.  Splawn,  one  of  sacb  prior  lesaoca, 
Tbe  Weinhard  Estate  had  advanced  the  unya- 
ey  to  Splawn  with  which  to  purchase  the 
license,  and  tbe  lattw  and  bis  partner  bad 
not  repaid  the  loan,  so  when  they  quit  tbe 
premises  they  agreed  to  assign  tbe  license 
to  any  party  designated  by  one  Emil  Glntscb, 
an  agent  of  the  Weinhard  Estate,  who,  as 
Buch  agent  designated  tbe  defoidants  Gress 
and  Brakebusb,  to  whom  It  was  duly  trans- 
ferred, so  that  a  new  licoise  might  be  Is- 
sued to  tbe  latter  In  ccmipllance  with  tbe 
dty  ordinances  governing  sudi  transfers, 
and  at  the  same  time  there  was  executed 
betwe«i  tbem  a  written  contract  in  wbidi  it 
was  recited  Oiat  Glntscta  was  tbe  equitable 
owner  thereof,  and  that  they  were  to  pay 
therefor  tbe  sum  of  $2,800  In  monthly  install- 
ments, and  the  agreemrait  contained  other 
oorenants,  among  which  was  that  the  de- 
fendants would  protect  the  license  from  laps- 
ing by  making  the  necessaxy  periodical  pay- 
ments to  the  dty.  At  the  same  time  there 
waB  exccnted  by  tbe  defendant  Earoline  Jan- 
icfe;e,  tbe  mother-in-law  of  Fred  Brakebush, 
a  promissory  note  in  the  mm  of  $5,000,  se- 
cured by  a  mor^ge  upon  certain  real  prop- 
erty to  which  she  bdd  tbe  legal  title,  tbe 
note  being  made  payable  to  tbe  representa- 
tlves  of  tbe  Weinhard  Estate,  the  mortgage 
being  tbe  one  inrolved  In  this  iltlgatiop.  At 
the  same  time  another  written  agreement 
waa  altered  Into  by  all  oC  the  parties  to 
this  appetf,  wbmln  It  la  redted  that  tlie 
above-mentioned  mortgage  was  gtvea  to  se- 
cure the  performance  by  Gnu  and  Brak^ 
bush  of  their  agreement  in  relation  to  the 
liquor  license  and  also  the  rentals  to  become 
doe  to  Jnbita  and  Everett  imdw  the  lease 
of  the  Enterprise  HoteL  Tbe  enterprise  of 
ctmdncUng  the  hotel  and  saloon  waa  not  a 
yuccess.  The  Wdnbard  Estate  filed  an  an- 
swer, setting  up  its  Intersst  In  the  mortgage 
as  aforesaidf  alleging  that  Gress  and  Brake- 
bush  had  made  no  payment  on  the  license, 
and,  by  their  failure  to  make  the  periodical 
payments  to  tbe  dty,  had  allowed  the  li- 
cense to  lapse,  and  therefore  asked  for  a  de- 
cree in  its  favor  for  the  amount  due  there- 
on  and  a  sale  of  the  mortgaged  premises.  Tbe 
defendants  answered,  omtendlng  that  the 
contract  between  them  and  Glntscta  relating 
to  the  liquor  license  was  In  violation  of  the 
municipal  ordinance  regulating  tbe  issue  and 
transfer  of  such  licenses,  and  therefore  con- 


traij  to  puUlc  pcdlcr;  that  tlie  defeiul&nt 
Karoline  Janlcke  Is  nearly  80  years  of  a«e, 
does  not  apeak  or  understand  the  Co^lish 
language;  and  that  at  the  time  dte  execut- 
ed the  inatnuneoto  mentioned  In  tbe  plead- 
ings she  did  not  know  what  she  was  signing, 
and  that  it  was  repreeented  to  her  that  the 
Instruments  were  merely  a  matter  of  form, 
to  enable  Gress  and  Brak^ush  to  enter  Into 
possesBlon  of  the  bot^  until  tbe  written  lease 
should  be  prepared  and  executed,  and  tL:; 
her  liability  was  only  for  such  rental  as 
might  accrue  in  the  interval  pending  the 
ezecutloa  of  tbe  written  leaser  Th^e  Is  also 
pleaded  a  rdease  of  tbe  obligation  to  the 
Weinhard  Estate  by  a  subsequent  parol 
agreement,  to  tbe  effect  that  It  defendants 
would  handle  Weinhard  beer  ^dusivelj- 
tbey  would  not  be  required  to  comply  with 
the  terms  of  their  contract  In  relation  to  the 
Itceose,  that  they  accepted  this  pn^xisitioD, 
and  that  they  are  no  longer  under  any 
ligation  to  tbe  Weinhard  Estate.   It  la  fur- 
ther averred,  as  to  the  dalm  for  rentals, 
that  when  they  were  to  arrears  thereim  the 
plaintiffs  elected  to  treat  tbe  written  lease 
as  breached*  and  agreed  to  surronder  the  se- 
curity and  thereafter  to  treat  the  d^end- 
ants  as  tenants  from  month  to  month,  and  to 
allow  tbem  credits  for  moneys  expended  in 
r^»airs  and  improvemaits. 

A  trial  being  bad,  there  was  a  decree  In 
favor  of  the  plaintiffs  and  the  Weinhard 
Estate  for  tbe  sums  found  due  to  each*  re- 
spectively, and  foreclosing  the  mortgage,  and 
the  defendanto  Oress,  Brakdiush,  and  Jan- 
lcke Q968l> 

A.  M.  (kairford  and  W.  OL  Oampbdl,  tiotfa 
ot  Pwtlond  (Orawtord  A  Orawford  and  W.  OL 
Campbell,  all  of  Portland,  on  tbe  brief),  for 
appellants. 

M.  If.  Ifattbiessen,  of  Fwtland  (Wood, 
Montague  A  Hunt  and  U  M.  Tlfnttfileiwon, 
OU  of  POTtland,  on  the  brieQ,  for  respond- 
ents, 

BENSON,  jr.  (ftfttr  stotlnc  the  facta  as 
above).  The  first  asstgnment  of  enw  is 
that  tbe  court  overruled  tbe  demnrran  to  tbe 
eomidaint  and  to  Uie  Weinhard  Estate's 
cross-omnplaint.  These  demurrers  ore  based 
upon  tbe  theory:  (a)  That  there  are  sevtfal 
causes  of  suit  Improperly  united;  0>)  tost 
EmU  Glutsdi,  who  as  agent  of  the  Wdnbord 
Estote,  ratned  Into  the  f^tion  ocmtract  tea 
the  purdiase  of  the  llqnw  license  la  a  necee- 
sary  party ;  (c)  that  the  complaint  discloses 
that  a  large  part  tbe  considoratifm  for 
tbe  note  and  mortgage  owslste  ot  Oie  trans- 
fer of  aliquorlicuseinTk^tlnKtfamnnlc- 
Ipal  ordinance^  and  is  thereft»e  against 
public  p(dley  and  avoids  the  entire  tzsnsac- 
tiw.  ' 

[1]  As  to  the  first  of  these  contentloas,  it 
Is  suffidoit  to  say  that  the  one  cause  of  suit 
alleged  In  Uw  ^eodlncB  la  the  di^ult  en- 
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titling  plaintiffs  and  croffs-comiflalnants  to  a 
f  oreclosofo  of  the  mt«tg»g». 

[2]  to  the  second  ixMnt,  that  Emtl 
Olatsch  waa  a  necessary  party.  It  sofflciently 
ai^eais  from  the  tdeadlngs  that  he  was  act- 
ing as  the  agent  of  the  Welnhard  Estate,  and 
that  this  fftct  was  known  to  the  defendants, 
and  that  the  Welnhard  Estate  was  tiie  real 
party  In  lijtterest 

.  [S,  4]  ^e  d^ndanbif  most  sraloas  con- 
tmtlon  Is  that  the  complaint  dlsdoses  a  con- 
tract whldi  Is  in  violation  of  an  ordinance 
of  the  dty  of  Portland,  and  tberefbre  hi  am- 
travCTtlon  of  public  policy.  Jn  snivort  ot 
this  contention,  dtf^daifts  direct  onr  at- 
tentlon  to  a  clause  In  the  ordinance  which 
readq  thus; 

"No  retail  liquOT  Ucense  sluOl  be  granted  d- 
tiier  by  original  issue  w  tnuufer,  to  any  corpo- 
ratioD,  copartnership  or  assodatlon  of  penons, 
bnt  the  same  may  be  granted  to  the  IndMdaal 
members  of  a  firm  or  copartnership," 

It  will  be  obserred  Out  the  eroea  complaln- 
ants,  Ixnilse  Wdnhard,  Anna  Wesslnger, 
Panl  Wesslnger,  and  Henry  Warner,  are  par* 
ties  to  the  salt  by  vtrtne  of  their  position  as 
execntOTB  ot  the  last  will  and  testament  at 
Henry  Welnhard,  deceased,  who,  during  his 
lifetime,  was  the  owner  of  a  brgwery.  They 
do  not  appear  In  Sie  pleadings  as  a  corpora- 
tion, or  as  an  assodatlon,  bnt  as  the  tms- 
tees  of  tlie  estate  of  a  decedent.  It  does  not 
appeal,  theref<»^  that  they  come  within  any 
of  the  dasses  to  whom  ttie  Issnanoe  of  a 
Uqnor  license  Is  prohibited.  Nor  is  there 
anything  In  the  eridoioe  that  brtn^  them 
wltbln  the  prohlMted  classes.  It  Is  made 
to  appear  that  fliey  were  not  Incorporated, 
ncnr  does  It  appear  that  t3iey  irere  en  orga- 
nized association  for  the  canylng  on  of  a  bnsl- 
nesB  entraprlse.  TbB  term  "assodatltm"  as 
used  In  the  ordinance  evidently  applied  to 
Hie  legal  definition  thaeo^  which  In  4  Cyc. 
301,  reads  tttus: 

**An  asBodiition  may  be  defined  to  be  a  body 
of  penons  actins  together,  wiOioat  a  charter, 
but  npon  the  methods  and  fDrms  oaed  by  Incor- 
porated bodies^  for  the  proseeutkm  of  tiie  com- 
mon enterprise." 

The  personal  r^resentatlTes  of  Henry 
Welnhard,  deceased,  were  not  such  an  orga- 
nization. After  the  death  of  the  testab»-,  they 
continued  the  business  of  thdr  testator,  un- 
der directions  and  conditions  ot  whicta  we 
are  not  advised,  and  m^ht  mncb  mwe  ac> 
corately  be  classed  as  a  copartnerstilp,  bnt 
In  any  event  they  are  not  within  the  prohibit- 
ed class,  and  Ube  partners  they  migjit  In 
their  personal  capacity,  have  hdd  a  llqnor 
license  without  violating  tbe  law.  However, 
Oiey  did  not  midCTtake  to  do  so.  They  ad- 
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vanced  the  mtmey  to  MUls  &  Splawn,  to  pur- 
chase a  llcoise,  and  entered  into  an  agree- 
ment with  them  wherdiy  they  hdd  a  Ilea 
thereon  for  the  reiwyment  of  Oie  mon^  so 
advanced.  MUls  &  Splawn  did  not  repay  the 
money,  and  snbseqnaitly,  Gaoagt  01ntscfa» 
actbig  for  the  estate  oomidled  with  the 
terms  of  their  contract  by  assigning  their 
Ucmse  to  Oress  and  Brakebndi,  who  In  tuxv 
assnmed  the  obligation  ot  r^aylng  the  mon* 
ey  to  the  estate.  It  must  be  borne  in  mind 
Qiat  the  ordliunce  of  die  dty  of  Portland, 
regulating  the  issue  of  liquor  licenses,  made 
expren  provisions  for*the  transfer  ajod  as- 
slgnmmt  of  sudi  licenses^  thereby  making 
sndi  pmnlts  a  spedes  of  prc^terty,  subject  to 
lawful  bargain  and  sale^  and  assets  whidi 
ml^t  be  subjected  to  liens.  J>eggliiger  v. 
Seattle  Brewing  ft.  Matting  Oo.,  41  Wash. 
885,  88  Pac.  886,  4  L.  B.  A.  (N.  eaOL 

tl,  fl]  It  is  next  urged  tiiat  dw  defisndant 
Jaalcke  did  not  know  wbM.t  ahe  was  sign- 
ing and  that  the  contents  of  the  contracts 
signed  by  her  were  misrepresented  to  her. 
Tills  contaitifm  Is  not  supported  by  the  erl- 
d«ice.  . 

It  is  also  maintained  Chat  no  notice  was 
ever  ^ven  to  Mrs.  Jaidfte  of  die  default 
of  Oress  and  Brakdnidii  The  snf&dent  an- 
swer to  this  Is  that  the  supplemental  agree- 
ment signed  by  her  expressly  waives  sudi 
noUoe.  ^ 

There  was  some  argument  by  defendant^ 
counsel  to  the  effect  that  die  note  and  mort- 
gage are  not  valid,  tot  the  reason  that  no 
oonslderatton  is  shown  to  have  passed  to 
Mrs.  Janicke  tor  the  execution  thereof.  To 
ttds  It  may  be  said  that  the  defendants  have 
not  pleaded  a  want  of  consideration,  and 
therefore  cannot  now  be  heard  upon  that 
point  9  Cyc.  737.  However,  if  defendants 
bad  pleaded  a  want  of  consideration,  the 
evidence  discloses  that  the  consideration  for 
the  note  and  mortgage  was  the  leasing  ot 
the  hotel  and  the  transfer  of  the  Uguor  li- 
cense to  Qress  and  Brakebush,  and  such  con- 
sideration is  ample.  In  9  Cyc.  311,  the  doc- 
trine Is  formulated  thus: 

"It  is  not  necessary  that  a  benefit  should  ac- 
crae  to  the  person  making  the  promise;  It  is 
sufficient  that  something  valuable  flows  from  the 
person  to  whom  It  is  made,  or  that  be  suffers 
some  prejudice  or  inconTenicnce,  end  that  the 
promise  is  the  inducement  to  the  transaction." 

In  ccmcluslon  we  may  say  that  we  have 
oamined  the  evidence  very  carefully,  and 
are  satisfied  that  the  findings  and  decree 
of  the  trial  court  are  correct  The  decree  is 
therefore  affirmed. 

McBRIDB,  O.  J„  and  HABBIS  and  BnB^ 
NEXT,  J  J.,  concur. 
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HACK  T.  THATOHEB. 
(SnprcDM  Court  of  Oreson.  Hardi  16,  1920.) 

1.  AfPKAI.  AlTD  KBROB  «=»8S3— PASTT  CANNOT 

ooMFLUN  or  oonraicATioN  ov  derndant's 

TinjI  TO  FXOPKBTT  WKZOS  B>  DID  HOT 
OUDL 

Where  in  a  ciUt  to  eanetl  dnda  to  Mparate 
pleeea  of  proiMrt?  plaintiff  teadfied  that  ho  did 
not  claim  one  of  the  pieoea  oi  propert;,  did  not 
want  it,  and  waa  willing  that  it  ahould  be  de- 
creed to  (tefendant,  be  cannot  on  appeal  attn(A 
the  decrw  ocmfiimiiig  defendant'a  title  thereto. 

2.  DcBDs  4=>720^Btidbnob  held  to  show 

nVDUB  IHFLITBHCX  BT  BBAL  OB  DUaXNID 
lUBB  OF  Tin  FI^NTin'B  WIR. 

Where  plaintiff,  87  years  old  and  Mind  and 
deat  Jtdned  his  wife  In  eonrcTins  to  defendant, 
her  nephew,  who  was  UviBg  with  tbem,  prop- 
erty purchased  with  plaintiff*!  mon^.  being  in- 
duced 1^  her  fears,  cansed  either  by  defendant's 
threats  or  by  her  hallucination  that  defendant 
would  leave  them  helpless,  plaintiff's  conveyance 
was  not  the  act  of  his  will  and  will  be  aet  aside. 

Department  1. 

Appeal  from  Circuit  Court,  Mulbwmah 
County ;  Geo.  W.  Stapleton,  Judge. 

Salt  by  James  W.  Mack  against  Charles  O. 
miatdier  to  canort  two  deeds.  Decree  for 
cancellatiMi  of  one  deed,  and  both  parties  ap- 
peaL   Affirmed.     ^  . 

[This  is  an  equitable  proceeding,  wherein 
plaintiff  the  cancellation  of  certain  con- 
veyances of  real  property.  The  substance  of 
the  complaint  is  that  on  July  13,  1910,  plain- 
tiff married  Sarah  Cleveland  Mack,  the  plain- 
tiff then  being  80  years  of  age,  and  the  bride 
about  6S.  Prior  to  the  marriage  both  of  them 
were  leading  comparatively  lonely  lives,  the 
plaintiffs  children  being  grown,  and  having 
homes  of  their  own,  while  the  wife's  only 
relative  was  the  defendant  herein,  who  was 
her  nephew,  then  about  80  years  of  age,  and 
who  had  lived  with  his  aunt,  plaintlfTs  wife, 
for  several  years.  At  the  time  of  the  mar- 
riage the  wife  was  the  owner  of  three  lots 
in  the  dty  of  White  8alm<»i,  Wadi.,  bringing 
In  revalue  to  the  extent  of  about  ¥10  per 
month,  and  shortly  after  the  marriage  the 
plaintiff  entered  Into  a  contract  for  the  pur- 
cha^  of  a  small  property  in  that  portion  of 
the  city  of  Portland  known  as  St  Johns, 
whidi  was  used  ns  a  home  by  plalntlfT  and 
his  wife,  and  which  waa  paid  tor  in  small 
monthly  Installments  by  the  plaintiff  from 
moneys  received  by  him  as  a  pensioner,  he 
having  been  a  veteran  of  the  Mexican  War. 
When  the  final  payment  was  made,  it  is  al- 
leged that  the  defoidant,  by  reason  of  his 
aunt's  unbounded  affection  for  and  confldaice 
In  him,  was  successful  In  persuading  plaintiff 
to  have  the  conveyance  taken  In  his  wtf^a 
name,  by  represoiting  that  ^e,  by  reason  of 
the  fact  that  she  was  15  years  younger  than 


plaintiff,  would  doubtless  oaOiTa  Um,  and 

that.  If  tbe  home  were  In  her  name,  sbe  would 
be  reliered  of  the  trouble  and  ecpenae  of  pro- 
bate proceedings,  and  that.  If  plaintiff  did 
not  so  act,  the  defendant  would  leave  them 
uncared  for  in  their  old  age.  and  woqld  not 
assist  them.  The  deed  to  ptaintUTa  wUe  was 
executed  on  December  29,  1916. 

During  the  summer  of  1917  tbe  wife  became 
very  111,  mffered  uctreme  physical  pain  and^ 
mental  anguish,  to  such  an  extent  as  to  ren- 
der her  mentally  unbalanced,  so  that  she  ac- 
quired a  very  melandioly  attitude  toward 
life,  was  filled  with  ifloomj  forebodings  of 
disaster,  Ima^nlng  that  her  neidiew  was  go- 
ing to  leave  her  In  her  illness,  and  her  mind 
became  so  affected  that  she  was  Incapable 
of  comprehending  the  nature  and  effect  of 
any  act  she  might  perform,  and  defentlant, 
being  aware  of  her  condition,  and  of  the 
further  fact  that  plaintiff,  by  reason  of  bis 
extreme  age,  was  ^ctically  helpless.  In- 
timidated his  aunt  by  his  threats  of  leaving 
them  helpieea,  and,  through  her,  and  her  con- 
sequent Importunities;  coerced  the  i^lntifl  to 
such  an  extent  that  the  two  were  prevailed 
U[>on  to  execute  conveyances  to  defoidaDt  of 
all  their  real  pn^>erty,  wbldi  conveyancea 
were  executed  on  October  27.  1917,  and  no 
oonsideratioD  was  paid  by  him  thwefiw.  The 
wife  died  on  Novonber  U  1^17,  three  days 
after  the  execution  of  the  aforesaid  convey- 
ances. 

The  answer  admits  the  marriage,  the  ages 
of  the  parties,  the  relationship  of  defendant 
to  the  deceased  wife  of  plaintiff,  the  pnrdiase 
of  the  St.  Johns  pn^iorty.  and  the  payment 
thoBfor  from  moneys  derived  from  plaintiff's 
pension,  and  the  ownership  by  the  wife  oi 
the  property  In  White  Salmon.  All  other  al- 
legaticme  are  doiied. 

A  trial  was  had  resulting  In  a  decree  award- 
ing a  cancellation  ot  the  conveyance  of  the 
St  Johns  propo-ty,  but  confirming  the  title 
to  the  White  Salmon  propo-ty  In  defendant 
From  this  decree  both  parties  appeal. 

A.  Hansen  and  Henry  S.  WesOtrook,  boOi 
of  Portiand,  for  appellant 

Arthur  L  Moulton,  of  Portland  (Wm.  P. 
Lord  and  Arthur  I,  Moultcm,  both  ot  Portland, 
<Mi  tha  brief)*  ftw  xcspondoit. 

{BENSON,  J.  (attar  stattng  tha  tacts  as 
above).  [1, 1]  Tltae  are  no  new  or  uiuetUed 
legal  que^Ums  presented  by  this  ajfpetl 
PlaintifTa  cross-appeal  is  based  upon  the  ac- 
tion of  the  trial  court  in  cmfirmlng  defend- 
ant's titie  to  the  iffoperty  in  White  Salmon. 
As  to  this  it  Is  Bufiicieat  to  say  that  plaintiff 
repeatedly  asserted,  while  upon  the  witness 
stand,  that  he  was  not  claiming  the  White 
Salmon  property,  did  not  want  It,  and  was 
perfectly  willing  that  It  should  be  decreed  to 
be  the  prt^erty  d  defmdant  BegBrding  the 
St  Johns  properly,  the  d^oidant  tnatsts  that 
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the  decnse  entered  by  the  trial  court  la  not 
JustlBed  by  the  erldence.  This  contention  Ib 
resisted  with  equal  vigor  by  the  plaintiff. 

After  A  very  careful  invesOgatlMi  of  the 
record,  we  find  the  facts  to  be  substantially 
as  follows:  At  the  time  of  the  wedding  In 
1910  the  plaintiff,  who  was  a  pensioned  veter- 
an of  the  Mexican  War,  was  about  80  years 
of  age,  a  widower,  whose  childroi  had  all 
reached  the  age  of  maturity,  having  homes  of 
their  own.  The  woman  who  then  became  the 
wife  of  the  plaintiff  was  a  widow,  who  had 
experienced  two  prior  marriages.  Her  first 
tmsband  died,  and  she  bad  obtained  a  di- 
vorce from  the  seccmd.  At  the  time  of  this 
third  marriage  she  was  aboat  65  years  of  age, 
and  was  then  conducting  a  rooming  house  in 
Portland,  asdsted  by  her  nephew,  the  de- 
fendant. 

Shortly  after  the  marriage  th^  decided  to 
acQuire  a  home  of  their  own,  and  purchased 
the  assignment  of  a  contract  to  btiy  a  house 
and  lot  In  St.  Johns,  which  Is  now  a  [>art  of 
Portland.  A  new  contract  was  issued  the 
owner  of  the  l^al  title,  and  therein  plaintiff 
and  his  wife  were  named  as  the  purchasers. 
It  was  suggested  by  the  vendor  that,  since 
both  of  them  were  well  advanced  in  years, 
It  would  be  well  for  each  of  them  to  assign 
his  or  her  Interest  in  the  contract,  so  that 
the  survivor  of  th^  might  complete  the  pay- 
ment and  secure  the  legal  title  without  ex- 
pensive legal  proceedings,  and  the  plaintiff 
did  execute  such  an  asslgnmoit  to  his  wife. 
The  wife,  however,  was  subsequently  reluc- 
tant to  make  such  an  assignment,  and  the 
plaintiff,  assuming  that.  If  he  happened  to 
outlive  her.  he  would  be  her  sole  heir  in  any 
event,  did  not  press  the  matter.  The  d^end- 
ant  continued  to  live  with  the  aged  oonple 
for  the  greater  portion  of  the  time  until  the 
death  of  his  aunt.  The  m<mthly  payments 
upon  the  property  were  all  made  by  the  plain- 
tiff from  his  pension  money,  and  from  the  pro- 
ceeds of  a  piece  of  real  property  In  Eastern 
Oregon  belcmglng  to  idalntlff,  and  on  Decm- 
ber  29, 1916,  fall  paymoit  having  be«i  made 
a  deed  was  issued  to  the  wife. 

During  the  summer  of  1917  the  wife  be- 
came seriously  ill,  and  gradoally  mxA  illness 
increoaed  In  aeverlty  nntU  oa  Noveniber  Ist 
of  that  year  she  died.  She  had  at  all  times 
displayed  a  very  stxtmg  affection  for  the  de- 
fendant, and  after  her  illness  became  s^ous 
she  assigned  to  him  her  bank  deposlta, 
amounting  to  abont  $600.  Tbe  fact  that  aha 
had  this  money  bad  never  been  disdosed  to 
the  plahittfl.  On  September  23, 1917,  at  ber 
solidtatlfHi,  the  defendant  acted  aa  scrivener 
In  the  making  of  a  will  for  his  aunt,  where- 
in she  devised  everythli^  she  had  to  bim. 
Including  the  home.  Thereafter  she  became 
dissatisfied  with  that  manner  of  disposing  of 
ber  proper^,  and  a  notary  pablle  was  called 
in  who  prepared  conveyances  of  both  the  St. 
Johns  property  and  the  White  Salnum  prop- 
erty. During  the  last  two  years  prior  to  the 


death  of  Mrs.  Mack  the  plalntUFs  eyest^t 
had  been  rapidly  falling,  and  for  some  time 
he  had  been  practically  blind,  and  was  also 
very  deaf,  so  that  for  the  last  three  months 
of  Mrs.  Hat^B  life  both  she  and  her  husband 
were  almost  helpless  and  depeadait  upon  the 
nephew  for  thdr  care.  Speaking  of  the  exe- 
cution of  the  deeds  and  exlsUng  conditi<ms  at 
that  time,  the  lOaintlff  testlfiee  as  follows: 

"And  whm  she  got  uck  she  got  deranged, 
and  it  was  a  strange  derangemeat ;  she  imagined 
that  everything  bad  was  craning  to  her  and  noth- 
ing good.  On  the  very  day  Uiat  tboae  deeds 
were  signed  in  the  evening  ^et  before  dark 
Oharlea  had  some  things  out  on  the  line,  and  it 
looked  like  rain,  and  he  went  oat  to  put  them 
in  a  storeroom  that  we  had,  and  it  was  just 
adjoining  the  toilet,  and  before  that  she  had 
told  me  that  Charles  Thatcher  was  going  to 
pat  her  down  In  the  cesspool;  she  was  afraid 
he  was  going  to  pat  Iwr  down  In  the  cesspool; 
and  I  t^  her  he  couldn't  do  it;  die  hole  was 
not  big  enoogb;  and  she  aaid,  *He  coold  tear 
up  the  seat'  And  the  last  night  before  that 
she  came  in  and  she  says,  'Charles  has  the 
hatchet,  and  be  ia  going  to  take  up  the  seat 
and  put  me  down  in  the  cesspool and  then 
she  came  and  sat  by  me  and  she  says,  'Charley 
is  going  to  leave,  and  he  is  going  to  take  yoa 
with  him,  and  he  Is  going  to  have  the  light  and 
water  and  gas  shut  off,  and  he  ia  going  to  leave 
me  with  nothing  but  the  stove  and  woodpile;' 
and  she  says,  *I  am  going  to  lose  my  si^t,  and 
my  hair,  and  then  I  am  going  to  lose  my  hear- 
ing and  the  use  of  my  hands  and  feet,  so  that 
I  cannot  wait  on  myself,  and  I  will  be  just 
as  helpless  as  a  baby,  and  no  woman  will  take 
care  of  me  in  such  condition  as  that  without 
good  pay,  and  I  haven't  got  a  cent  to  pay  a 
woman  with;  Charley  has  got  everything.' 
And  before  we  signed  those  deeds,  when  he  went, 
to  Woleotf^  or  when  he  wait  to  phone  for 
Wolcott,  while  he  was  gone,  she  says  to  nw^ 
'I  don't  want  to  sign  those  deeds ;  I  don't  want 
to  sign  them.'  She  didn't  want  to  part  with 
her  property  until  she  was  dead;  she  wanted 
to  keep  it  as  long  as  she  lived;  and  I  bad 
that  property  deeded  to  her  for  that  very  pur- 
pose, that  when  I  died  she  would  have  a  home. 
*  *  *  I  know  of  nothing  that  tran^lred 
between  them  except  from  what  she  told  ma, 
but  she  told  me  i^inly  that  she  did  this  undw 
coercion,  this  signing  of  the  deads,  that  he 
threatened  to  put  on  his  hat  and  leave  as  in 
oar  helplessness  unless  we  did  deed  bim  every- 
thing that  we  had,  end  she  said  that  he  would 
not  stay  and  care  for  us  unless  he  had  his  pay, 
and  the  will'  that  she  was  going  to  make,  he 
was  explaining  all  that  day  that  it  might  be 
contested,  and  that  it  would  not  take  effect 
until  after  I  died,  and  he  insisted  on  deeds,  and 
if  she  had  been  sound  and  well  I  would  have 
refused,  but  so  long  as  she  was  suffering  so 
badly  I  couldn't  refuse  her  anything,  and  she 
was  suffering  so  intensely,  worse  than  anything 
I  ever  saw  in  my  life,  and  it  distressed  me,  for 
I  loved  the  woman ;  she  was  a  good,  kind  wo- 
man. It  was  forced,  and  it  might  just  as  well 
have  been  a  revolver  placed  to  our  breasts  and 
told  as  to  sign  those  deeds.  She  didn't  want  t* 
do  it,  and  she  told  me,  she  says,  *I  don't  want 
to  sign  those  deeds,'  but  she  thought  she  had 
to— anything  rather  than  have  Um  go  away 
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and  leare  ns  In  oar  balplesniem.  I  WW  Uiad 
and  abe  wa  ^ck  unto  death." 

The  defmdant  tecUfles  that  he  never  aaked 
hl8  aunt  to  give  blm  any  of  her  property*  and 
that,  so  far  as  be  wai  concerned,  her  action 
was  purely  Tolnntaxr,  and  that  the  oouddera* 
tloB  for  the  craTeyanoes  was  love  and  affec- 
tion. If  we  accept  as  true  the  etatements 
whldL  the  wife  made  to  her  buAand  as  to 
the  reasons  wUdi  actuated  her  In  executing 
the  coDveyanoe,  then  there  can  be  no  oon- 
troTwqr  but  that  she  was  tbe  Tlctlin  of  undue 
InfinenceL.  But,  upon  the  other  hand,  if  we 
adopt  as  true  the  tesHmony  of  the  defraidant, 
and  that  he  did  not  threaten  to  desert  ttum 
in  their  hour  of  need,  Hoax  it  equally  fbllows 
that  as  to  hw  Hie  deed  Is  luTalld  for  the  rea- 
son that  she  was  suffering  from  an  hallucina- 
tion which  controlled  her  action,  and  the  deed 
was  not  her  voluntaiy  act. 

Regarding  the  execution  of  the  Instmnuat 
by  the  plaintiff,  tlw  evidence  la  dear  tliat  It 
was  not  an  act  of  free  and  competott  wHl 
power.  The  pressure  brought  to  bear  upon 
him  by  the  terrified  pleadings  of  his  dying 
wifb  was  sufficient  to  dnninate  bis  will  and 
OTerwbdm  his  jndgm^t.  ^nie  defendant  bad 
at  a  prior  data  recdved  team  bis  aunt  a  trans* 
fer  of  ber  bank  acconnl;  amounting  to  abont 
$SOI^  the  possession  of  wli^  19^  eitber  of 
them  had  beoi  carefully  concealed  from  the 
husband,  who  was  then  87  yean  old.  blind 
and  deaf.  Prior  to  the  time  of  tbe  executifm 
of  tbe  deeds  the  defendant  bad  procured  a 
blank  fOrm  of  a  will,  and  bad  filled  it  out 
with  a  careful  descrlptlmi  of  all  the  property 
of  tbe  iM  couple,  which  was  presented  to 
.  tbe  <Md  la^  tot  signature,  and  was  duly  and 
'  properly  executed  tf  bn.  Hie  deeds,  which 
were  aecuted  on  tbe  fourth  day  before  her 
death,  were  anwroitly  for  tbe  purpoee  of 
making  assurance  donUy  sure  that  the  old 
man  should  be  striated  at  ev^yUdng  but  hla 
pensicm.  We  think  tbe  evidence  sufllclttitly 
establifOies  the  finding  of  the  trial  court  that 
undue  influence  was  exerted  upon  the  plain* 
tiff  to  secure  Us  ezecutlqn  of  the  conTeyance, 
and  that  It  ma  not  bis  vmilnntary  act 

Tbe  decree  of  tbe  lower  eonrt  Is  affirmed ; 
Dither  party  to  recover  ooets  In  this  court. 

McBRIPg.  a  J.,  and  HABBI8  and  BUB^ 
MISITLV  33^  concur. 


^VM  T,  OARVKB. 
(Supreme  Coart  of  Ore^n.   Mardi  2,  1920^ 
1.  Tbui.  «=s»391— Fin  dings  or  vaot  to  om- 

POSE  OF  ±LL  ISSUES  HAISED  BT  PLKADINGS. 
In  trials  by  the  court  the  findings  of  fact 
must  be  as  broad  ai  the  issues  and  must  dis- 
poee  of  all  questions  raised  by  the  pleadings. 


2.  Loos  A2CO  Loooxiie  •=>S{1{0— P-uum  to 

FIND  on  ICATBBUi;  ISSUXS  IIC  TEIVDOB'a  AC- 
TION roa'PBioB  or  tdibkb  held  naoB. 
In  action  by  rendor  of  standing  timber  for 
balance  of  pnrdiase  price  *£■'"■*  purchaser 
who  had  not  removed  all  of  the  timber  dorinc 
the  period  provided  tberefor  by  the  ccmtzact, 
where  purdiaser's  allegation  that  by  subse- 
quent agreement  the  timber  on  part  of  the 
tract  was  eliminated  from  the  original  coutr*ct, 
and  that  on  accouit  of  notice  from  vendor  par- 
chaser  had  suspended  operatioiH  for  certain 
period  daring  life  of  oontract  were  denied  by 
-vendor,  court's  failure  to  make  finding  00  the 
issues  so  raised  Mid  material  error. 

8.  Loos  ANO  lAQOXnO  «S98(11)— TnCBKB  CON- 
TUCT  CONVXTS  TITU  SUBJECT  TO  BB  OB- 
lUTCD  on  OBAnTBB'S  VAILtlBS  TO  BUOTB 

thoxb  witBar  spboiviko  tzkb. 
Gontract  of  «ale  of  standing  timber  oper^ 
ates  to  convey  the  present  title  to  the  timber, 
but  the  estate  tbus  created  is  uxxm  conditioa 
liable  to  be  defeated  on  grantee's  failare  to 
remove  timber  within  time  qwdfied. 

4.  Loos  AND  LOOOXNQ  «=>3(14)— PUBCHASEl 

or  axANDina  xncsu  cannot  rbcoveb  pkick 

VAin    UPOH-    FAILUU    TO    BDCOVK  TDCBCa 

wiTHiw  BKqunxD  ma. 

Purchaser  of  standing  timber  for  a  cash 
consideration  under  agreement  to  remove  with- 
in speeifieff  time  cannot  recover  money  paid, 
upon  his  title  to  the  timber  being  defeated  by 
his  failure  to  remove  the  timber  vittitn  tbe 
tbne  specified  therein'. 

5.  LOQS  Ann  Looozna  ^»6(1^— VxnnoB  no* 
XNTrrun  to  baulnox  of  FtracHASB  nacx 

FOB  TnfBXB  NOT  BEHOVXD  WITHIN  8PECI- 
FIXD  PEBIOD  WHEBB  HOT  COT  ANO  imHTFAC- 
TUBBD  INTO  COBDWOOO  FOB  POBFOn  OF  AS- 
OKBTAIWIKO  VSam  AS  BXQUIKXD  BT  CON- 
TB&OT. 

Where  the  purdiase  price  for  standing  tim- 
ber was  to  be  ascertained  by  the  actual  cutting 
of  the  timber  and  the  manufacturing  thereof 
into  cordwood  whidi  was  to  be  measured  as  a 
basis  for  computation  of  the  amount  to  be 
paid,  vendor  upon  purchaser's  failure  to  remove 
all  of  tiie  timber  within  specified  time  could 
not  recover  balance  of  purchase  price  for 
amount  not  removed  where  such  timber  had 
not  been  cut  and  manufactured  into  eradwood, 
since  vendor,  relying  on  provision  of  contract 
requiring  removal  by  certain  date,  Is  boond  by 
other  provisioa  thereof  as  td  asoertainmmit  of 
price. 

8.  Loos  AND  Loaoma  <c=»3(16)— Tbndob  &x- 

QUISSD  TO  SHOW  DAUAQES  SUFTKBBD  IN  AC- 
TION FOB  FmCHASXB'S  FAILVBB  TO  BKUOTX 

BTANDiNa  mrara  wxism  SFBOxnBn  pb- 

BIOD. 

Vendor  of  standing  timber  cannot  recover 
damages  on  purchaser's  faOure  to  cot  and  re- 
move timber  within  specified  period  where 
price  cannot  be  computed  because  dependent 
upon  amount  of  cordwood  into  which  timber 
can  be  manufactured,  in  the  absence  of  a  show- 
ing that  he  has  suffered  dsmages  by  punAuuer'a 
breadi. 


>Por  oUier  eases  see  same  tople  and  KBT-millBaR  Id  all  Ker^Nnmbered  Dlnsb  and  Indens 
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7.  liOOS  AITD  LOQQZKa  «398(15)— VlIIDOB  OAN- 
IfOT  CLAUC  rUIi  GONTBACI  PBZCB  JM  HEA8- 
UEB  OF  DAMAQU  >0B  FUBCHABB'B  FAXLUBB 
TO  BXUOTK  TZHBEB  WTmiS  8PB0ZIIKD  FB- 
BIOD  AND  KBEP  TTTIJE  TO  TIHBBB. 

Vendor  of  itandlnr  timber  cannot,  on  pur- 
chaser's failore  to  remove  a  part  of  the  timber 
'witbin  the  Bpedfled  period,  daim  the  fnll  conr 
tract  price  as  a  measare  of  damaeea  for  par- 
chttser'tf  breadi  in  absence  of  showing  of  other 
damage  sustained,  and  keep  the  title  to  the 
timber  which  reverted  to  him  by  the  exi^ation 
of  the  period  within  which  it  was  to  be  re- 
moved. 

8.  IiOOS  AHD  LOOSraa  ^5^15)  —  OOMPI.AIRT 
INBUinaiBHT  TO  SHOW  DAMAQEB  TO  VBNDOB 
OF  STAITDINa  TUCBBB  BB04UBB  OF  PUB0EA8- 
EB'S  FAILUBB  30  BEHCOTB  WITHUC  ^BQUIBED 

In  action  hj  a  vendor  of  standing  timber 
ftgainst  porchaser  who  failed  to  remove  all  of 
the  timber  vitUn  spedfLed  period,  complaint  al- 
leging that  Tcndor  entered  Into  an  agreement 
to  convey  to  tidrd  Twity  the  land  npon  which 
the  "tatijing  timber  mnaiaed,  without  alleging 
that  conveyance  was  actually  made  or  that 
tliird  party  had  performed  contract  entitling 
hijn  to  conveyance,  held  insufficient  pleading 
of  damages  sostained  by  vendor  becaose  of  pur- 
chaser's failure  to  remove  timber  within  re- 
quired period. 

9.  liOQS  AND  Looomo  ®=s>3(14)  —  Standino 

TIUBBB  GOBS  WITH  OENmAL  TITU  TO  UND 
UPON  BXPIBATION  OF  PEBIOD  OF  TIM  PBO- 
TIDBD  FOB  BEHOTAI.. 

Where  porchaser  of  fffcanding  timber  fails  to 
remove  a  portion  of  the  timber  within  the 
required  time,  the  standing  timber  goes  with 
the  geBeral  title  to  the  land  after  exptntion 
of  the  period  ^vrided  for  renoTaL 

In  Banc. 

Appeal  from  CSrcnit  Oonrt;  Multnomah 
Comity;  W.  N.  Gatens,  Jtidge. 

Adion  by  William  Kee  against  Stephoi 
Carver.  Jndgment  for  plaintiff,  and  defend- 
ant aroeals.    Ileversed  and  remanded. 

The  parties  admit  that  on  Augost  23, 1916^ 
they  entered  into  a  contract,  the  sallatt  fea- 
tores  of  which  are  here  quoted: 

"Thia  agreement  made  and  entered  Into  Au- 
gust 23,  1918,  by  and  between  William  Kee, 
hereinafter  called  the  vendor,  and  Stephen  Car- 
ver, herdnafter  called  the  vendee,  witnesseth: 
That  (or  and  In  eosBideratioQ  of  the  payment 
of  the  moneys  hereinafter  apedfied,  and  the 
coTenanta  and  conditions  herebafter  mentioned 
on  the  part  of  the  vendee  to  be  kept  and  per- 
formed, the  vendor  does  hereby  bargain,  sell, 
and  convey  onto  the  vendee,  the  following  de- 
scribed property,  to  wit:  AH  of  the  sound  tim- 
ber suitable  for  cordwood  *  •  *  now  stand- 
ing upon"  certain  lands  described  by  metes  and 
bounds,  bdonging  to  the  vendor.  "The  vendee 
hereby  agrees  to  pay  fbr  said  timber  the  price 
and  sum  of  91  per  cord,  stampage," 

As  a  means  of  ascertaining  the  amoimt  of 
wood  on  the  tract,  the  agreement  provided 


for  cnttlngr  tif  strips  tfatongh  ttie  timber, 
measuring  the  wood  thus  obtained,  and  esti- 
mating the  remainder;  farther,  that  If  this 
method  was  not  satiatactory  to  both  parties, 
the  vendee  should  cut  20  trees  on  the  dif- 
ferent tracts  where  the  timber  was  yet  stand- 
ing, from  whidi  as  a  samj^e  the  cordage  of 
the  stlU  nncnt  timber  might  be  redtoned,  and 
finally,  if  this  estimate  by  sample  was  not 
adequate,  "then,  upon  the  amount  of  timber 
left  standing,  all  of  the  KEonalnder  thereof 
shall  be  out  and  payments  shall  be  made  on 
the  lat  of  eadi  month  (or  as  soon'  thereafter 
as  the  timber  can  conveniently  be  measured) 
for  the  timber  cut  during  the  iweoedlng  cal- 
endar month."  It  was  further  st^ulated: 

*^he  rendee  hereby  covenants  and  agrees 
that  he  wOl  cut  and  remove  all  of  the  timber 
herein  desoribed  from  said  premises  by  August 

1,  mi." 

Further  covenants  In  the  contract  gave  the 
v«idee  the  right  of  Ingress  and  egress  by 
crossing  other  lands  of  the  plalndfC.  'nils 
Instrument  was  signed  and  sealed  by  both 
parties  In  the  presoice  of  a  subscribing  wit- 
ness. 

After  redtlng  the  contract  In  full,  the  com- 
plaint declares  in  substance  that  the  defend- 
ant, prior  to  August  1, 1917.  cat  and  removed 
part  of  the  wood,  but  there  la  stlU  standing 
and  was  standing  on  that  date  a  considerable 
portion  of  the  timber.  It  Ib  farther  stated 
that  at  the  making  of  the  agreement  there 
were  about  8,220  cords  of  sound  thnber  suit- 
able for  cordwood  within  the  meanli«  of 
the  contract  on  the  lands  deecrlbed,  and  that 
the  defendant  paid  only  |600  on  aeoount  of  the 
porcbase  prtcB^  leaving  a  balance  of  92,020. 
Afterwards,  as  avMred  in  the  oomplalnt,  Gib 
plaintiff  entered  Into  an  agreement  with 
Blalna  B.  Ebnlth  oorenanUng  ta  otrnnr  to 
him  the  land  upon  ^^^lich  the  standing  tlml>er 
remained,  subject,  howiSTer,  to  the  contract 
betwMD  the  plaintiff  and  the  defendant  The 
terms  of  this  agreement  with  Smith  are  not 
set  forth.  Nor  Is  It  stated  that  the  plaintiff 
has  conveyed  the  land  to  Smith  or  that  the 
latter  has  performed  his  part  of  Oiat  contract 
BO  as  to  be  mtltled  to  a  cmveyance.  rami 
follows  this  allegation: 

"That  by  reason  of  the  sale  of  the  land  and 
pcemiaea  above  referred  to  bj  the  plaintiff  to 
the  said  Blaine  B.  Smith  and  the  failure  of 
the  defendant  to  cut  and  remove  the  timber 
growing  and  standing  on  the  premises  by  Au- 
gust 1,  1917,  the  timber  not  cot  and  removed 
has  reverted,  and  plaintiff  wQl  lose  the  same 
and  suffer  the  loss  of  the  sum  wliieh  the  de- 
fendant agreed  to  pay  of  $1  per  cord  for  all 
the  timber  which  the  defendant  has  failed  to 
cut  and  remove  within  the  time  qiedfied  in  the 
contract  between  plaintiff  and  defendant" 

The  complaint  condudes  with  a  statement 
of  the  amount  whtdi  the  plaintiff  daims  Is 
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dne.  as  already  sat  ftirth,  and  a  dttnand  tor 

juAgment. 

The  answer  admits  the  cutting  of  part  of 
the  timber,  that  than  Is  still  standing  a 
portion  thereof  on  the  premises,  and  Oiat  the 
defendant  paid  the  plaintiff  $000  on  account 
of  the  wood.  After  some  denials  tb»  de- 
fendant alleges,  in  sobstance,  that  the  plain- 
tiff and  'Smith  represented  to  him  that  they 
had  made  a  contract  for  the  sale  of  the  land 
to  Smith,  and  that  they  desired  to  retain  a 
part  of  the,  standing  thnber  which  they  mark- 
ed off  on  the  tract  and  wbli3x  they  estimated 
at  38Q  cords,  and  that  the  d^ttidant  agreed 
to  this  and  did  not  cnt  any  of  that  timber. 
Subatantially  It  Is  alleged  that  Oie  parties 
fftlled  to  agree  about  the  measurement  of  the 
timber  by  estimating  It,  and  that,  although 
the  defendant  was  delayed  on  account  at 
scarcity  of  labor,  yet  prior  to  the  expiration 
of  the  contract  Smith  and  the  plaintiff  noti- 
fied him  to  stop  cutting  timber  and  that  they 
would  not  permit  any  more  of  It  to  be  cat  cm 
the  tract,  that  thereaft^,  In  August,  1917, 
Smith  locked  the  gates  leading  into  the  pr^n- 
Isea,  whereby  the  defendant's  ingress  thereto 
was  cot  offt  and  that  by  reason  of  the  notices 
to  cease  catting  ttmber  the  defteidant  did 
sbv  enttiing  and  hauling  for  about  30  days 
in  Mardi  and  April,  and  Anally  entlr^  ceaa- 
ed  to  cot  and  haul  timber  on  account  of  the 
closing  of  the  gates.  Predicated  upon  the 
same  matter,  the  def»idant  claims  that  the 
tfbalntiff  la  estmrped  from.  aOtSng  or  recov- 
ering compensation  for  more  than  the  actual 
amoont  of  the  timber  cot  and  taten  away, 
me  new  matter  In  the  answer  was  traversed 
by  tlie  TG|Ay. 

On  trial  bstore  Ibe  court  wlthoat  a  Jury  tlie 
Judge  entered  findings  of  fact  to  the  effect 
Out  ttie  contract  was  made  as  atated  and 
■et  out  in  ttie  complaint,  lu  pursuance  of 
wbidi  Um  defttidant  cut  BOO  cwda  prl<n*  to 
the  expiration  of  the  contract  and  left  on  tiie 
xwcmlaes  MS  OMda,  owing  after  deducting 
the  9000  payment  a  baluusa  <tf  9B06  dn%  for 
wbidi  as  a  comflnalon  of  lav  It  was  fom^  the 
plaintiff  was  wtttled  to  a  Jndgmwt,  wtddi 
was  entered  aooordii^Iy.  The  defendant 
aweals. 

J.  N.  Hart,  of  Portland,  for  ai^llant. 

Miller  ft  Wilkinson,  of  Vancouver,  Wash., 
and  James  P.  Stai^ton,  of  Portland,  for 
re^ondent 

BURNHTT.  J.  (after  stating  the  facts  as 
above).  [1,2]  One  ground  of  error  assigned 
la  that  the  court  did  not  make  findings  on  all 
of  the  Issues  raised  by  the  pleadings.  It  is 
wdl  settled  12ut  in  trials  by  the  court  the 
findings  of  tact  must  be  aa  broad  as  the  Issues 
InvolTed  and  must  dispose  of  all  those  ques- 
tions. CAiung  T.  Stephenson,  60  Or.  2M,  88 
Pac.  388,  805.  Tbe  findings  make  no  allusion 
to  the  daded  allegation  of  the  defendant's 


BEPOBTBB  (Or- 

claim  that  by  auhseQueDt  agreemeit  the  tim- 
ber on  part  of  the  tract  was  eliminated  fnna 
the  original  contract,  and  that  on  account  of 
notices  from  the  plaintiff  and  Smith  he  sus- 
pended operations  for  30  days  during  the  life 
of  the  contract  TbiB  of  itself  was  material 
error. 

li-f]  As  decided  In  Anderson  v.  Miami 
liumber  Co.,  68  Or.  148,  UO  Pac.  lOBO,  the 
conlnct  here  in  question  opemtes  to  ctmvey 
the  present  title  to  all  the  timber  on  the  tract, 
but  the  estate  thus  created  was  (me  upon  con- 
dition liable  to  be  defeated  on  failure  of  the 
grantee  to  remove  the  timber  within  the  time 
spedfled.  If  this  had  been  a  cash  transac- 
tion, and  the  iwrties  had  agreed  upon  the 
amount  of  the  purchase  price,  the  defendant 
by  paying  the  money  In  advance  would  hare 
purchased  at  the  risk  of  the  defeat  of  his 
title  by  the  ccmdltlon  subsequent  that  he 
should  ronove  the  timber  by  a  certain  tlme^ 
and  he  would  have  had  no  ground  for  recov- 
ering money  from  the  plaintiff.  So  In  tbe  In- 
stant case,  on  the  record  before  us,  the  de- 
fendant admittedly  paid  to  the  plaintiff  $600, 
the  price  of  000  cords  of  wood.  It  is  the  de- 
fendant's misfortune  if  be  got  tar  Uiat  pay- 
meot  only  600  cords,  unless  sane  fault  of  the 
plalntitt  hronglit  about  that  result.  But  there 
is  another  condition  to  this  contract  whidi 
must  be  taken  Into  coosideratloQ.  In  tbe 
ultimate  analysis  the  purchase  price  to  be 
paid  must  be  ascertained  by  an  actual  cut- 
ting of  the  ttmber  and  tnanufbcturlng  it  into 
cordwood,  whidi  Is  to  be  measured  as  a  basis 
of  computation  of  the  amount  to  be  paid.  Tbe 
present  action  Is  instituted  to  recover  the 
balance  of  the  purchase  price,  and  not  dam- 
ages for  a  breach  of  the  agreCTient.  But  un- 
der the  contract  pleaded  the  purdiase  price 
Is  Incapable  ot  computation.  If  the  iriaintlff 
Insists  on  the  provl^n  that  the  wood  Is  to 
be  cnt  and  removed  by  August  1,  1817,  he 
must  also  take  the  consequmoe  of  being 
bound  by  the  method  st^xUated  for  ascer- 
taining the  price  to  be  paid.  As  already 
pointed  out,  this  can  be  determined,  in  face 
of  failure  to  agree  upon  estimates,  only  bj 
cutting  the  wood  and  actually  measuring  it. 
The  contract  Is  executory  In  that  respect,  and 
until  it  Is  executed  aooording  to  its  tama  no 
action  wUl  lie  for  the  purchase  price  eo 
nomine. 

[•,  n  Ooncedlhg  that  the  defendant  brea  (Sl- 
ed the  contract  by  failing  to  remove  the 
timber  by  August  1,  1917,  still.  In  the  ab- 
sence of  the  means  by  which  the  price  can 
be  computed,  the  plaintiff  must  show  that  he 
suffered  damages  before  he  can  recover.  If 
he  retained  title  to  the  laud  and  nothing  else 
was  shown,  he  could  not,  as  a  measure  ot 
damages,  claim  the  full  omtract  price  and 
keep  the  title  to  the  timber  wbli±.  reverted 
to  him  by  the  expiration  of  the  period  within 
wUch  it  was  to  be  ronoved. 
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[t,  I]  It  remains  to  be  seen  whether  the 
allegatl<Hi  about  the  agreement  with  Smith 
alters  the  case.  It  Is  not  stated  that  a  c<m- 
▼eyanoe  was  actnally  made  to  Smltti.  Nei- 
ther la  It  diarged  that  he  has  performed  the 
contract  entitUng  Um  to  conT«rance.  Om- 
ceding  that  the  title  to  the  yet  standing  tim- 
ber has  been  takoi  from  the  defendant  by 
reverBlffli,  It  dow  not  follow  tiiat  it  rererted 
to  Smith,  and  beoce  was  lost  to  the  plaintiff; 
in  other  words,  the  standing  timber  goes 
with  the  genwal  title  to  the  land  after  the 
lapse  ot  Carver's  interest,  and  It  Is  not  dis- 
closed that  Smith  succeeded  to  t3ie  g&aeanl 
title.  For  all  that  lutpears,  Kee  yet  has  the 
land  and  standing  timber,  In  which  case  he 
cannot  keep  the  timber  and  recover  the  por- 
chaae  price.  It  Is  sot  q>par«it  that  the 
plaintiff  has  suffered  any  damages  up  to  this 
time  1^  reason  <tf  tha  failure  of  tlie  defoidant 
to  remove  the  timber. 

The  condnsltm  is  that  ti»  Judgment  must  be 
rerersed,  and  the  causa  remanded  to  the  dr- 
cult  court  for  farther  proceedings. 


In  re  BAKEB'S  Estate* 

BAKBE  T.  WflBSTSa  et  aL 

(No.  22483.) 

(Supreme  Court  ot  Kansas.    March  9,  1920.) 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  original  opinion,  see  187  Pat  870. 

WBBTt  J.  In  a  most  reqpectfnl  and  cour- 
teous moti<m  for  rehearing  counsel  say  that 
the  Interest  change  in  the  note  was  not  made 
with  Oie  consent  of  the  executor,  because  at 
the  time  when  the  change  was  made.  May  18, 
be  was  not  executor.  At  page  78  of 
the  abstract  we  find  the  following: 


"Medill  and  Lee  Baker,  the  executor,  some 
time  aftar  the  1911  interest  was  paid,  made  an 
agreement  whereby  the  note  waa  to  draw  7  per 
cent,  from  May  19,  101t,  and,  as  stated,  these 
winds  were  writtm  in  the  body  ot  the  note." 

At  page  77  U  U  said  of  MediU: 

"He  made  an  unauthorised  contract  with  Oie 
executor  and  one  of  the  joint  makers  of  ibe 
note.  It  waa  altered  in  a  material  manner. 
This  Titiatfls  the  note." 

It  Is  also  urged  Oat  the  petition  for  sale 
and  the  adrertisement  covered  more  land 
Oian  the  Medill  mortgage,  and  it  is  pitted 
oat  that,  whoi  Medill  presnted  his  note  for 
payment,  the  executor  had  some  $6,000  In  his 
hand»~"the  proceeds  of  the  sale  (tf  mm 
land  than  covered  by  the  mortgage."  Turn- 
ing to  the  abstract  again,  we  And  ttiat  the 
Medill  mortgage  seems  to  have  covered  the 
south  (me-faalf  <a  the  southwest  fimctlonal 
one-fourth  of  section  18,  containing  80.96 
acres.  But  flu  petitlai  for  sale  covered  this 
80  and  the  west  30  acres  oC  the  north  one- 
half  of  the  northwest  fractional  one-fourth  of 
section  19.  The  puMlcatlmi  notice  embraced 
flie  same  prc^ityt  as  also  did  the  return 
and  the  order  of  conflrmatlML  The  trial 
court  found  that— 

"The  receipts,  as  shown  In  said  first  annual 
aettlement,  amounted  to  $0^135.00,  (6,060  of 
which  was  received  from  the  sale  under  the  or- 
ders of  the  court  of  the  real  estate  hereinaI>ove 
described"  (which  waa  the  south  one-half  of  the 
southwest  fractional  one-fourth  of  section  18, 
and  the  west  80  acres  of  flie  north  one-lialf  of 
the  n<utbwest  fractional  on»-fourth  of  aec> 
tion  19). 

It  has  bKffpauA  more  flian  once  that  at- 
tomqrs,  in  ctlttddng  us  for  failure  to  read 
the  record,  have  demonstrated  that  they 
ibemselTes  w^oe  laboring  under  a  mistake 
concerning  Its  contents. 

Ilie  motion  fax  rdiearing  is  denied. 
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ABANDONMENT. 

See  Appeal  and  Error,  «=>773 ;  Criminal  Law, 
«=»U78;  DamaBea,  ^86 ;  Drains,  «=»38; 
Uasband  and  Wife,  €::s>316 ;  Malicioas  Proae- 
cation,  «=»2S;   Street  BailroodB,  «s»60. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Biror.  «sb884. 

n.  ANOTHER  ACTION  PENDING. 

«=;38(1)  (Cfd.App.)  A  plea  in  abatement,  based 
on  the  fact  that  anotfier  action  is  pending,  is 
open  only  when  the  identity  of  the  matters  in- 
ToWed  in  the  second  action  is  such  that  tlie  judg- 
ment in  tlie  first,  if  flnalf  could  be  pleaded  as 
a  former  adjudication.— Security  Trust  &  Sav- 
ings Bank  V.  ClauBsen,  187  P.  142. 
«=s>8(2)  (Cal.App.)  Where  plaintiff  agreed  to 
render  surricea  and  furnish  defendant  with 
trucks  and  aiiim»lp,  all  hauling,  etc.  for  a  per- 
centage ot  the  profits,  and  executed  a  bill  of 
sale  of  the  truclcs,  etc.,  to  secure  performance, 
held  that,  where  defendant  wrongfully  appro- 
priated the  trucks,  etc,  the  pendency  of  an  ac- 
tion ot  assumpsit  to  recover  the  amount  which 
plaintiff  claimed  was  due  faim  will  not  bar  an 
action  of  claim  and  d^very  to  recover  the 
trucks,  etc.— McPherBon  v.  Great  Western  Mill- 
ing Co..  187  P.  80. 

^=>9  (Oolo.)  Shorthand  reporter  appointed  by 
referee  to  take  evidence  wa^  not  a  party  to  the 
action,  and  the  plea  of  pendency  of  such  action 
is  not  available  to  a  party  when  sued  by  ttie 
reporter  on  contract  for  services.— Butler  v. 
OL<ion.  187  P.  813. 

«=s>l6  <CaI.Ai9.)  In  a  landlord's  action  for 

rent  due  under  a  lease,  tenant  was  not  entitled 
to  abatement  of  action  pending  determination 
of  ]andl(»'d's  appeal  from  judgment  in  a  former 
action  against  tenant  to  recover  rent  for  prior 
months,  where  such  judgment  did  not  pass  on 
validity  cf  lease,  but  merely  found  the  reason- 
aUe  rental  value  of  the  premises  to  be  leas  than 
rent  provided  for  by  lease  under  provision  of 
lease  providing  for  reduction  in  rent  under  cer- 
tain conditions,  and  did  not  purport  to  fix  the 
rental  value  for  the  subsequent  months  of  the 
term.— Seearity  Tmat  it  Savings  ^mk  v. 
Clauaaen«  187  P.  142. 

V.  DBATK  OF  PABTT  AND  BETIVAI* 
OF  ACTION. 

<B)  Contlaaum  or  Revival  of  Aotloa. 

^»-7l  (Kan.)  A  judgment  that  has  been  re- 
vived against  the  administratrix  of  the  estate 
of  a  deceased  person  need  not  be  again  re- 
idved  on  tke  death  of  the  administratrix.— 
Poatlethwaite  v.  Edson.  187  F.  6SS. 


ABBREVIATIONS. 

Bee  Mortgages,  4s»4S. 

i87P.-n 


ABSENT  MINDEDNESS. 

See  Mtmicipal  Corporation!,  i>b»821. 

ABSTRACTION. 

See  Municipal  Corporations,  «a»S2:^ 

•  ABSTRACTS  OF  TITLE. 

See  E^xchange  of  Property,  ^»8. 

ABUniNG  OWNERS. 

See  Eminent  Domain,  4s=>llB. 

ACCESSION. 

^=»l  (Nev.)  Since,  under  a  conditional  con- 
tract for  sale  of  motortrucks,  providing  that 
any  equipment,  repairs,  tires,  or  accessories 
placed  upon  the  truths  during  the  continuance 
of  the  agreement  should  become  a  comoonent 
part  thereof  and  the  title  thereto  should  be- 
come vested  in  seller,  dres  and  replacements 
were  regarded  by  the  parties  as  separable  and 
severable  and  not  accessions,  upon  seller's  re- 
coverinfT  possession  of  the  trucks  such  equip- 
ment did  not  become  the  seller's  property  by 
accession,  but  remained  the  proper^  ot  de- 
fendant, who  liad  fundsbed,  but  not  sold,  tliem 
to  the  buyer.— C^ke  v.  JohUHm,  187  P.  510. 

ACCOUNT. 

See  Corporations,  «»187;  Evidence,  4b»36^ 
443 ;  Factors,  «=»42 ;  Guardian  and  Ward, 
4=»144 :  Indians,  4=»27 :  Partnership,  «s» 
8;  Pledgu.  4»S6;  Trial;  «sa8M;  Wit- 
nesses, «s>ie. 

ACCOUNT,  ACTION  ON. 

•8=»0({9  (Colo.)  Under  Code  Cttr.  Proe;  |  69^ 
where  defendant  in  suit  on  an  account  for 
goods  sold  to  himself  and  family  made  de- 
mand on  plaintiffs  to  file  copy  of  the  account, 
but  plaintiffs  did  not  comply  with  such  de- 
mand, filing  a  bill  of  particularB  giving  only 
dates  and  amounts,  with  no  statement  as  to 
goods,  they  were  preduded  from  introdndnc 
evidence  of  the  account — OUmore  t.  Weisssr. 
187  P.  621. 

ACCOUNTANTS. 

See  Municipal  Corporations,  •=»21S, 


ACKNOWLEDGMENT. 

See  Limitation  of  Aeti(ma,  «s»142. 
(1121) 
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ACTION. 

8«e  Abatement  and  Berival;  Diamisaal  and 
■  Monsuit. 

II.  ITATTmx:  AMD  FOBM. 

«=»28  (Or.)  Where  defendant  appropriated 
plaintiffs  property,  plaintiff  may  waive  the 
tort  and  maintain  an  action  in  aBsumpslt  for 
the  value  of  the  property,  even  though  de- 
fendant bad  not  sold  and  coaverted  the  lame 
into  tnonev.— Dantela  T.  FoBter  A  Klelier,  187 
P.  627. 

nt,  jronfDER,  sPLirrnro,  oovsou- 

DATION.  Aim  SEVSRANGE. 

4=938(6)  (Or.)  In  a  suit  to  foreclose  ±  mort- 
gage securing  a  lease  of  a  hotel  and  by  con- 
tract also  securing  repayment  to  an  estate  of 
money  loaned  to  prior  leBsee  for  a  liquor  li- 
cense, which  license  was  transferred  to  lessee, 
who  thereby  secured  a  new  license,  the  estate 
filing  a  cross-complaint  setting  up  its  interest, 
there  was  no  improper  joinder  of  causes  of  ac- 
tion, as  the  default  entitling  complainant  and 
cross-complainant  to  a  foreclosure  was  the  one 
cause  of  aAion.— Jubitz  v.  Gress,  187  P.  1111. 
4s»48(2)  (Nev.)  In  an  action  for  false  impriscn- 
ment  to  include  in  one  action  a  count  in  case 
and  count  in  trespass,  the  counts  must  arise 
from  tbe  same  state  of  Acta.— Dixon  v.  CSty  of 
Keno,  187  P.  808. 

«=>50(5)  (Oltl.)  Where  ^alntiff  in  ejectment 
had  Judgment  in  the  district  court  for  posses- 
sion of  certain  premises,  and  defendants  eze- 
cnted  a  snperaeaeaa  bond  and  appealed  to  the 
Oklahoma  Sapreme  Ooart  which  affirmed,  and 
on  appeal  to  the  ^npreme  Conrt  of  the  United 
States  executed  another  bond  containing  sub- 
stantially tbe  same  conditions  as  the  first,  with 
different  sureties,  and  the  cause  was  there  af- 
firmed, plaintiff's  action  against  the  principal 
and  the  sureties  on  both  bonds  for  damages, 
and  for  rent  of  premises  during  the  i^peal, 
did  not  improperly  Join  two  causes  of  action, 
contrary  to  Rev.  Laws  1910,  |  4788.— First 
Nat  Bank  Bldg.  Co.  v.  Riddle,  187  P.  47». 
4=»53(1)  (Okl.)  A  defendant  may  either  ex- 
pressly or  impliedly  consent  to  several  actions 
on  a  single  dems^d,  and  such  consent  will  be 

E resumed  unless  he  pleads  the  former  action 
L  bar,  or  otherwise  objects  in  the  trial  court 
—Hardwicke-ICtter  Go^  t.  City  of.I>arant,  1S7 
P.  484. 

ACTION  ON  THE  CASE. 

See  Action,  «=»4S. 

ACTRESSES. 

See  Master  and  Servant,  «ss>80,  41. 

ADJOINING  LANDOWNERS. 

Baa  Boundaries;  Eminent  Domain,  ^»119. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADOPTION. 

See  Appeal  and  Error,  «=9435. 

(Wash.)  The  right  of  adoption  did  not 
exist  at  common  law,  but  is  permitted  by  Rem. 
Code  1915,  §8  1696-1699.— Piatt  V.  Magagnini, 

187  P.  716. 

^=94  (Wash.)  One  who,  having  resided  in 
WaslungtoD,  incorporated  a  company  in  an- 
other state,  describing  himself  aa  a  resident 
of  such  other  state  in  the  articles  of  incorpo- 
ration and  also  in  a  subsequent  report  upon  the 
company,  and  who  received  tbe  donation  of  a 
site  from  the  citizens  of  such  state,  and  who, 
having  adopted  child  in  Washington  during 


temporary  stay  therein,  returned  to  snch  otfaer 
state  with  the  intention  to  stay  therein  srd 
run  tbe  company's  factory,  was  not  an  "inhabit- 
ant" of  Washington  at  time  of  adoption  pr>-- 
ceedlng  within  Rem.  Code  1915,  |f  169&-16£ii». 
requirug  petitioner  for  leave  to  adopt  to  be 
an  "inhabitant";  one  of  the  necessary  ele- 
ments of  inhabitation  being  tbe  locality  of 
existence.— Piatt  v.  Magagnini,  187  P.  TlGw 
«=>7  (Ariz.)  Under  Civ.  Code  1913,  pan. 
1186-1198,  where  the  chUd  to  be  adopted  bad 
an  aunt  IMng  in  the  state,  who  at  time  of  fil- 
ing tbe  adoption  petition  had  the  child  in  her 
charge  and  care,  the  court  was  witiMtat  juris- 
diction to  appout  another  aa  next  friendt  and 
tbe  so-called  next  friend  could  not  appear  and 

g've  consent  to  tbe  diild's  adoption.— la  it 
allegoa,  187  P.  673. 

Where  aunt  of  child  sought  to  be  adopted 
voluntarily  appeared  and  contested  the  adop- 
tion of  the  child,  she  waived  notice  of  tbe 
hearing  and  submitted  herself  to  the  court*E 
jurisdiction;  and  her  consent  to  tbe  adoption 
was  not  indispensable,  for  the  court,  having 
obtained  jurisdiction  of  her  as  next  of  kin  in 
the  state,  could,  under  Civ.  Code  1913,  par. 
1193,  decree  the  adoption  without  her  con- 
sent.—Id. 

«=>I2  (Ariz.)  Where  aunt  of  ddid  Bought  to 
be  adopted  voluntarily  appeared  and  contested 
the  adoption  of  the  child,  she  waived  notice  of 
tbe  bearing  and  submitted  herself  to  the 
court's  jurisdiction.- In  re  Gallegos.  187  P. 
B73. 

Adoption  order  was  void  where  the  record 
showed  tbe  mother  of  ,the  diild  was  desid,  but 
did  not  show  that  the  father  was  dead  in  fact 
or  In  law,  but  merely  that  he  was  unknowit. 
and  he  was  not  served  by  publication.— Id. 
«=>I3  (Wash.)  tinder  Kern.  Code  1915.  {I 
1696-1609,  court  in  adoption  proceedings  is  to 
exerdse  a  wide  discretion  In  determining 
whether  the  order  of  adoption  shall  be  entered. 
—Piatt  V.  Magagnini,  187  P.  716. 
^»I5  (Wash.)  On  appeal  from  Judgment  ts- 
cating  order  of  adoption,  the  Supreme  Court 
has  jurisdiction  to  bear  and  determine  the  mat- 
ter de  novo.— Piatt  v.  Magagnini,  187  P.  716. 
«=>-l6  (Aris.)  The  court  always  had  power, 
irrespective  of  lapse  of  time,  to  vacate  and 
set  aside  order  of  adoption,  void  for  want  of 
notice.— In  re  Gallegos,  187  P.  573. 
«=>I6  (Wash.)  The  rule  that  fraud  to  author- 
ise vacating  of  Judgment  must  inhere  in  the 
judgment  is  not  applicable  to  an  order  of  adop- 
tion, because  the  power  of  the  court  to  enter 
such  an  order  is  special,  and  ia  not  exercised 
according  to  the  course  of  the  common  law: 
the  adoption  proceeding  not  being  an  adversary 
proceeding,  and  the  order  of  adoption  not  being 
one  entered  upon  notice  provided  by  statute.— 
Piatt  V.  Magagnini,  187  P.  716. 

In  a  direct  proceeding  to  set  aside  order  of 
adoption  brought  by  heir  of  adopted  child  sub- 
sequent to  its  death,  question  of  whether  tbe 
order  was  obtained  by  fraod  may  be  inquired 
into.—Id. 

Under  Rem.  Code  1915,  |  1698,  requiring  oi^ 
der  of  adoption  to  state  facts,  it  will  not  be  con- 
clusively presumed,  in  direct  proceeding  to  set 
aside  order  of  adoption,  that  court  had  juris- 
diction to  entertain  adoption  proceedings. — ^Id. 

In  action  after  death  of  adopted  child  by  sn 
heir  of  the  child  to  set  aaide  order  of  adoption, 
evidence  held  to  show  that  parents  by  adoption 
adopted  child,  knowing  it  to  have  tuberculous, 
for  purpose  of  iuheriting  child's  estate. — Id. 

To  adopt  a  child,  who  is  suffering  from  tuber- 
culosis and  who  Is  expected  to  die  within  a 
short  time,  for  the  sole  purpose  of  inheriticg 
tbe  child's  estate  is  to  work  a  fraud  upon  the 
court,  and  order  of  adoption  obtained  for  such 
purpose  will  be  set  aside  in  proceeding  tiieref»r 
by  an  heir  of  the  adtwted  child. — Id. 

After  an  order  of  adoption  has  once  been  en- 
tered, the  court  has  no  continuing  diacr^ion  to 


Digitized  by 


Google 


12.*^  INDBX-DIODST  Appeal -udErtor 

Tor  CMM  In  Dm.DIc.  *  Ain.DIg,  Key-Ns.Scrict  M  IndexM  •««  mibs  topic  and  KBT-NDHBKR 


tet  it  atide,  and  ft  will  be  set  aiide  only  oa  a 
natter  of  right.-^Id. 

ADULTERATION. 

Soc  OoDfltitntional  Law,  «»240,  296;  Statntea. 

ADULTERY. 

See  DlToree,  <=>76. 

ADVERSE  POSSESSION. 

See  Vendor  and  PnrchaBer,  «a»232;  Waters 
and  Water  Oonraes,  ^188. 

I.  HATUBE  AHD  BEOUUrrES. 
(B)  Aetval 

0=>I9  (Or.)  Though  defendants  piled  brush 
and  made  a  sort  of  a  temporary  fence  to  stop 
c-attlc.  they  cannot  be  deemed  ut  possession  of 
the  land  up  to  the  fence  which  was  a  tempo- 
rary structure,  so  that  they  would  acquire  an 
adverse  title,  as  plaintiff  could  not  have  main- 
tained  ejectment  against  them  on  account  of 
tbe  construction  of  sudi  fence.— Scliiffmann  T. 
'Yoamans,  187  P.  680. 

(C>  Vlallile  and  Ttoterloiui  PfMMMilem. 

<^»29  (Kan.)  Neither  the  gracing  of  cattle  on 
unoccupied  prairie  land,  or  on  similar  land  In 
the  same  locality,  nor  the  occasional  mowing  of 
Krass  on  such  land,  is  sufficient  to  estnblisb  no- 
tice of  a  claim  of  exclusive  possession  in  the 
holder  of  a  tax  title  to  such  unoccupied  prairie 
land,  espedally  where  the  cattle  of  other  set- 
tlers also  grazed  over  the  same  locality,  and 
were  not  excluded,  and  where  it  was  a  custom 
of  settlers  to  mow  grass  on  vacant  lands.— 
Trager  v.  Elliot,  187  P.  876. 

To  constitute  adverse  possession  of  land,  it 
is  not  absolutely  necessary  that  there  should 
be  incIoBure,  buildings,  or  cultivation,  but  tbe 
acts  done  must  be  such  as  to  give  unequivocal 
notice  of  the  claim  to  the  land,  adverse  to  the 
claims  of  all  others,  and  must  be  of  such  a 
character  and  so  openly  done  that  the  real 
owner  will  be  presumed  to  know  that  a  posses- 
sion adverse  to  his  title  has  been  taken.— Id. 
^=333  (Kan.)  Evidence  that  a  county  was 
sparsely  settled  when  a  tax  deed  issued  to  a 
quarter  section  of  vacant  prairie  land,  on 
which  tbe  grantee  paid  taxes  for  seven  years, 
and  then  quitclaimed  to  plaintiff,  and  dnring 
those  years  the  grantee's  cattle  grazed  and  be 
mowed  grass  on  tbe  land  and  on  other  vacant 
land  in  tbe  locality,  as  did  other  settlers  hav- 
ing no  claim  of  right,  with  no  other  evidence  of 
notice  to  owner  of  fee  of  any  adverse  claim  of 
possession,  did  not  prove  possession  in  holder 
of  Ux  title.-Trager  v.  KUiot,  187  P.  875. 

AFFIDAVITS. 

See  Appeal  and  Error,  «=»624,  1015;  Armx 
and  Navy,  4^34i;  Counties,  €=9202;  Judg- 
ment $=»162;  Mines  and  Minerals,  €=323; 
Mutucipal  Corporations,  ®=»8il2;  P^ewspa- 
pers,  «=36;  New  Trial,  «»140;  Pleading, 
«ss>301 ;  Public  Lands.  «ss9l03 ;  Venue, 
17,  66;  Waters  and  Water  Courses,  «=3230. 

AGENCY. 

See  Principal  and  Agent. 

AGRICULTURE. 

See  Constitntional  Law,  «=»240,  296;  Master 
and  Servant,  «=»363. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «=»316. 


ALTERATION  OF  INSTRUMENTS. 

See  Guaranty,  «=»53. 

4t=B||(l)  (Kan.)  An  agreement  written  Into  a 
note  made  by  decedent  and  secured  by  a  mort- 
gage on  realty  that  it  should  bear  7  instead  of 
6  per  cent  interest  from  a  certain  named  date, 
signed  bv  tbe  widow  and  executor,  was  not 
such  a  fraudulent  alteration  as  would  render 
such  note  void  as  to  the  children  and  heirs  of 
the  maker.— In  re  Baker's  Estate,  187  T.  870. 

AMICUS  CURI^ 

See  Mortgages,  «=>188. 

ANIMALS. 

See  Carriers,  •s>213-280;  HighwayB,  «»184; 
Railroads.  «Bs»411-446:  Statutes,  «s»110%. 

€=»6J  (Cal.App.)  -In  an  action  of  claim  and  de- 
livery for  live  stock  impounded  by  defendant  as 
estrays,  evidence  held  insufficient  to  snataln 
finding  that  defendant  demanded  of  plaintiffs  as 
a  couaition  f>f  releasing  the  stock  a  sum  not 
under  the  eetrajr  law,  but  as  damages  snffered 
by  him  at  other  timea^BUnchard  v.  Scarpa, 
187  P.  29. 

Where  defendant  properly  took  up  plaintiffs* 
live  stock  under  tbe  Estray  Act,  becoming  en- 
titled to  $42  for  his  expenses  and  cost  for  keep- 
ing and  care  of  the  estrays  whi^  in  his  poesee- 
sion,  he  was  entitied  to  his  Uen  <hi  the  stox^ 
under  the  act  until  plaintiffs  had  tendered  to 
him  the  amount  to  which  he  wts  entiOed  in 
satisfaction  of  his  lien. — Id. 

Where  tbe  ownere  of  stock  im^unded  under 
the  Estray  Act  by  defendant  did  not  tender 
to  defendant  the  amount  to  which  he  was  en- 
titled for  keeping  and  core  of  the  estrays  in 
satisfaction  of  big  lien,  they  were  not  entitled 
to  possession  of  their  stock  when  their  action 
of  claim  and  delivery  was  brought,  unTttsB  de- 
fendtint  bad  waived  his  right  to  Insist  on  bis 
lien, — Id. 

AVhere  defendant,  who  had  impounded  plain- 
tiffs' live  stock  as  estrays  when  plaintiffs  de- 
manded their  property,  claimed  a  larger  sum 
than  that  to  which  be  was  entitled  under  tbe 
Estray  Act  nevertheless,  under  section  4,  it 
was  plaintiffs'  duty,  if  diasatisflcd,  to  tender 
the  amount  to  which  defendant  was  properly 
entitled  before  commencing  action  of  claim  and 
delivery  to  recover  the  stock. — Id. 

In  an  action  of  claim  and  delivery  by  the  own- 
ers of  stock  impounded  under  the  Elstray  Act 
error  in  awarding  to  plaintiffs  possesirion  anil 
in  mulcting  defendant  with  costs,  though  plain- 
tiffs, when  they  demanded  the  animals,  had  not 
tendered  to  defendant  the  proper  amount  of 
bis  lien,  held  not  cured  by  judgment  for  defend- 
ant against  plaintiffs  for  the  amoont  to  which 
he  WBB  lawfully  entitled  under  the  act^Id. 

APPEAL  AND  ERROR. 

See  Certiorari:  Costs,  ®=>224r-264;  Courts, 
«=»240^;  Criminal  Law,  ^1035-1178; 
Kzceptions,  Bill  of;  Prohibition,  «=93,  5. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  Various  specific  topics. 

I.  EATUBE  AlTD  FOBJf  OF  REMEDY. 

«=»2  (CaLApp.)  Appeal  from  an  order  denying 
motion  for  new  trial,  which  when  made  was 
not  an  appealable  order  under  the  Code  sec- 
tion, should  be  dismissed.— Avery  t.  Hagenlos. 
187  P.  110. 

ni.  DEOISIOES  BEVZEWABLE. 
(D)  Plualttr  of  DetermlnatlOB. 

«=37l(3)  (Okl.)  An  order  of  the  district  court, 
or  a  judge  thereof  in  chambers,  allowing  a  tem- 
porary injunction,  may  be  reviewed  in  the  Su- 
preme Court  before  final  judsment  in  the  case. 
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-MacThwaltfl  OU  ft  Oaa  Co.  t.  Bol«n,  187  P. 
22L 

^78^)  (AriK.)  An  ameal  «fll  not  He  from 
an  order  orerrallnf  a  aemnrrer  to  tbe  com- 
plaint B8  it  is  not  final.— Herman  t.  Babbitt, 
187  P.  576. 

^82<3)  adabo)  An  order  refn^c  to  set 
aside  a  judgment  is  a  "nedal  order"  made 
after  final  judgment  and  appealable  onder 
Gomp.  St  1919.  I  7162.  nbd.  2.— Doffleld  t. 
Obneweifl.  187  P.  641. 

(B)  Hatwrc.  mmA  Mvct  •(  DmIbIob. 

«=»  113(2)  (CaLApp.)  Order  refusing  to  Tarate 
defaalt  judgment  on  the  gronnd  tbat  the  serrice 
of  summons  by  publication  for  a  period  of  less 
tluin  two  months  vas  insuffident  to  give  the 
court  jurisdiction,  under  Code  Civ.  Proc.  f  413, 
was  not  appealable,  where  the  court  before  en- 
tering default  had  denied  defendant's  motion 
to  quash  the  service  of  summons,  since  the  or- 
der refusing  to  quash  the  service  of  summons 
could  have  been  reviewed  on  appeal  from  the 
judgment— Payne  v.  Pullan.  187  P.  127. 

(T)  ll««e  •(  Rendllloa.  Form,  mmM  Wmtrj 
of  Jndamcmt  Order. 

«s>l25  (CaLApp.)  Genermlb  a  judgment  by 
consent  will  not  b«  reriewed.— Pet«8en  t.  Hold- 
er, 187  P.  89. 

T.  PBESEITTATIOIT   AJTO  RESERVA- 
TZOM  in  XOWEB.  COURT  OF 
GROUMDS  OF  REVIEW. 

(A)  iara«a         %aMtlMu  la  Vm-wmr  Ovart. 

«=>169  (N.M.)  Nonjnrisdictitmal  pnnmsitions, 
raii«ed  in  the  Supreme  Court  for  the  nrst  tim^ 
will  not  be  c(Hisidered.— Kelly  v.  La  Cueva 
Ranch  Oo.,  187  P.  547._  .       _  ^ 

«=»I7I(3)  (Cal.App.)  The  ease  hai^  without 
question  or  objection  been  tried  on  the  theory 
that  the  answer  raised  issues  on  the  material 
allegations  of  the  complaint  its  sufficiency  to 
do  so  cannot  be  questioned  for  first  time  on  ap- 
peal.—Brett  T.  TanoQiar  Producers,  187  P.  768. 
«s>t73(2)  (Cal.App.)  Objections  that  real  es- 
tate brokers  suing  for  commissioDs  w^re  to  re- 
ceive a  commission  from  each  party,  and  tbat 
one  of  the  terms  of  defendanra  offer  to  ex- 
change land  was  not  accepted  by  the  other  par- 
ty, were  not  available  on  appeal,  where  &ey 
were  not  urged  below,  and  the  case  was  not 
tried  on  such  theories. — Gallwey  r.  Galbreath, 
187  P.  78. 

(B)  Objeetlona  and  HotlOMs,  and  RnlinBa 

Thereon. 

«=>ie5(8)  (OkL)  Where  the  parties  seeking  to 
disqualify  trial  judge  knew  of  the  alleged 
grounds  for  disaualification  for  more  than  three 
days  prior  to  the  trial  and  did  not  follow  the 
procedure  prescribed  by  Kev.  Laws  1910,  fi 
5816,  they  cannot  urge  his  disqualification  on 
appeal.— Prowant  v.  Sealy,  187  P.  236;  Ouster 
V.  Fortuna  Oil  Co..  Id.  248. 
«=3 193(1)  (Cal.App.)  Mere  defects  in  the  man- 
ner of  stating  facts  cannot  be  considered  for  the 
first  time  on  appeal. — Dom  v.  Oppeabeim,  187 
P.  462. 

4»I97(6)  (N.M.)  In  an  action  for  conver^on 

of  ore,  an  objection  that  exemplary  damages  re- 
covered were  not  alleged  was  without  merit 
where  point  was  not  raised  below. — Alvarado 
Min.  &  Mill.  Oo.  v.  Wnmock,  187  P.  542. 
^^216(1)  (CalApp.)  Where  instructions  taken 
as  a  whole  were  such  that  men  of  ordinary  in- 
telligence could  not  have  been  misled  by  fail- 
ure to  define  either  negligence  or  contributory 
negligence,  appellants,  who  did  not  request  an 
instruction  specifically  defining  contributory 
negligence,  cannot,  on  appeal,  complain  of 
court^  failure  to  define  the  term. — Freiburg  t. 
Israel,  187  P.  130. 

4=>2I6(2)  (Cal.)  In  an  action  for  personal  In- 
jury from  being  struck  defendant's  automo- 
bile, where  the  instruction  upon  defendant's 


negligence  being  die  proximate  eaiue  was  not 
satisfactory,  dorendants  shoidd  bava  requested 
or  presented  qualifying  instructloiis.  and,  having 
failed  to  do  so,  they  cannot  complain. — Wirth- 
man  v.  Isenstein,  187  P.  12. 
«=:»22l  (Mont)  On  ph^dan's  appeal  from 
judgment  for  patient  in  action  for  failure  to 
exercise  voper  care,  where  no  complaint  is 
made  as  to  damages  awarded,  appellate  conrt 
thou^  Iwliering  verdict  excesslTe,  will  not  As- 
turb  it— Hansen  v.  Pock,  187  P.  282. 
«=922l  (Wash.)  The  question  of  the  amount  of 
damages  recoverable  from  defMidant  accident  in- 
surer is  not  presented  for  review  on  its  appeal, 
where  an  instruction  stating  the  correct  meas- 
ure of  damages  was  not  requested  bj  it  and 
the  record  contains  no  exceptions  to  instruc- 
tions given  by  the  trial  court — Knbeyr.  Trav- 
elers' Protective  Ass'n  of  America,  187  P.  335. 
«=»223  (Okl^  Where  answer  of  administrator 
of  a  deceased,  guardian  in  action  for  an  account- 
ing shows  that  the  estate  is  insolvent  and  such 
answer  is  not  controverted,  and  the  adminis- 
trator does  not  appear  and  defend,  and  the 
surety  defends  and  suffers  judgment,  and  does 
not  request  judgment  against  the  estate,  the 
judgment  against  the  surety  will  not  be  re- 
versed on  sroeal  for  failure  to  render  judg- 
ment against  the  administrator.— £qaitable 
Surety  Co.  v.  Sapp.  187  P.  917. 
«=»23l(3)  (N.M.)  An  objection  to  introductiou 
of  evidence  which  does  not  specify  the  partic- 
ular ground  on  which  the  evidence  is  objectioa- 
able  does  not  call  trial  court's  attention  to  the 
matter  to  be  decided,  and  on  appeal  will  be 
treated  as  if  no  objection  to  such  evidence  had 
been  made,  in  view  of  Laws  1917,  c.  42,  making 
motions  for  new  trial  unnecessary. — Alvarado 
Min.  ft  MUL  Oik  t.  Wamodt,  187  P.  542. 

(O)  Bxoevtlaaa. 

4=>272(1)  (Nev.)  When  an  exception  is  neces- 
sary to  a  ruling  of  the  court,  it  must  be  takes 
when  the  mling  is  made,  unless  by  permission 
of  the  court  it  is  allowed  to  be  taken  at  a 
later  time.— Mooney  v.  Newton,  187  P.  721. 

An  order  of  the  court  settling  a  of  excep- 
tions is  in  no  sense  an  order  allowins  excep- 
tions to  be  taken  at  that  time.— Id. 
«=3273(9)  (N.M.)  A  general  exception  to  the 
findings  and  judgment  presents  no  question  for 
review.— McGonigle  v.  Eagle  Town-Site  Go-  187 
P.  546. 

(D)  notions  tor  Hew  TrInK 

4=9281(1)  (Kan.)  Where  plamtifE,  suing  to  re- 
scind bis  purchase  of  an  interest  in  an  oU  and 
gas  lease  and  to  recover  the  amount  paid,  on 
the  ground  of  fraudulent  representatioBa  by  the 
vendors  as  to  the  amount  the  lease  had  cost 
him,  recovered  a  judgment  from  which  the 
vendors  appealed,  and  plaintiff  filed  no  motion 
for  new  trial,  no  review  could  be  liad  herein  of 
any  trial  ruling  against  him.— 'Vnthroder  v.  El- 
more, 187  P.  863. 

^=»30l  (Wyo.)  (irounds  of  error  mentioned  in 
the  petition  in  error,  but  not  specifically  men- 
tioned in  the  motion  for  new  trial,  are  widved, 
and  cannot  be  considered  in  the  Supreme  Court. 
—Murphy  v.  W.  &  W.  Live  Stock  Co.,  187  P. 

187.     

VI.  PARTIES. 

i^334a)  (Okl.)  Where  a  review  of  the  pro- 
ceedings of  the  trial  court  Is  sought  on  a  case- 
made,  a  service  of  it  or  a  copy  thereof  on  the 
attorney  of  the  opposite  party,  after  the  death 
of  such  party,  without  any  revivor  first  having 
been  had,  as  permitted  by  Bev.  Laws  1910,  If 
5285.  5290,  5299,  is  a  nullity,  and  will  prevent 
consideration  of  the  case-made  in  the  Supreme 
Court.— Barrick  v.  Smith,  187  P.  199. 

Where  a  proceeding  in  errors  is  souj^t  to  be 
begun  in  Supreme  Court  by  the  losing  par^ 
against  the  deceased  adverse  party  and  his  ad- 
ministratrix as  defendants  In  error,  and  the  ac- 
tion has  not  been  reviewed  against  aotji  repre- 
sentative In  the  court  below,  and  no  owaeot  faai 
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been  giran  therein  to  each  nrivor,  and  no  nun- 
mons  or  notice  hae  been  iasued  as  reqoired  b7 
law,  and  six  monthB  bave  expired  from  date  cs 
the  order  complahied  of,  the  Supreme  Court  has 
no  jurisdiction  to  review  such  order.— Id. 

Vn.  REQUISITZiB  AND  FROCEEDINaS 
TOA  TRANSFER  OF  CAUSE. 
(A)  Time  of  TftkliiK  ProeooUaso* 

4=»346(1)  (Idaho)  An  order  ' made  pnrniBnt  to 
an  application  under  Gomp.  St.  1819,  {  672^ 
for  relief  from  a  judgment  taken  throurh  mis- 
take, inadvertence,  surprise,  or  ezcusatue  neg- 
lect of  a  party,  does  not  extend  the  time  for 
^l^f^l  judgment.— Miner  t.  F^ont, 

CD)  Writ  mt  Brvov,  Cttottoa*  or  Hotlee. 

4s»4l2  (Or.)  A  nodee  of  appeal  serred  on  and 

accepted  by  an  associate  attorney  hired  for 
trial  of  cause,  holding  himself  out  as  attorney 
after  the  trial,  is  suffldeot  notice,  under  Xi.  O. 
Jj.  i  6S0,  as  amended  by  chapter  310,  Laws 
1913,  though  no  substitution  of  attoroeyt  was 
had,  under  sections  1086  and  1087,  since  sec- 
tions 1074  end  1076,  limiting  authority  of  asso- 
ciate attorney  for  trial  of  cause  to  the  trial, 
was  enacted  in  18^,  at  a  time  when  complete 
record  of  the  trid  was  not  had.— Lehman  t. 
Knott.  187  P.  1109. 

•S=94t3  (Waeh.)  Upon  application  by  attorneys 
for  citation  to  executor  to  pay  attorney's  fee 
allowed  fa  a  ease  in  which  they  represented  the 
estate,  and  which  case  was  reversed  on  appeal, 
the  attomeye  may  not  urge  that  they  were  not 
served  with  notice  of  appeal  where  the  record 
shows  that  they  were  notified,  and*  as  attor- 
neys for  the  respondent,  resisted  the  appeal. 
—In  re  QeiBslei'B  Estate,  187  P.  711. 

(B)  Bntrrt  Doekettav,  «nd  AppeMranee. 

4s»435  (Wash.)  Where  defendant  who  ap- 
peared specially  in  action  to  set  aside  order  of 
adoption,  and  who  preserved  auch  special  ap- 
pearance throughout  the  proceeding  in  the  su- 
perior court,  appealed  from  judgment  vacating 
order  of  adoption,  and  made  a  general  appear- 
ance in  ^»pellate  court  without  allnding  to  or 
preserving  the  special  appearance,  the  appel- 
late court  acquired  jurismction  to  hear  and  de- 
termine the  matter  on  trial  de  noTO^ — I^tt  T. 
Magagnini,  187  P.  716. 

VIII.  EFFECT  OF  TRANSFER  OF 
CAITSE  OR  PROCEEDINGS 
TBDBREFOR, 
(A)   Fowera   a»d   Proceedlnsa   of  Ijower 
Court. 

®=>439  (Idaho)  A  direct  appeal  from  a  iudg- 
ment  does  not  divest  the  Wal  eonrt  of  jorls- 
diction  to  entertain  a  prpper  motion  andei 
Comp.  St.  1910,  {  6726,  and  to  grant  the  re- 
lief therein  authorized  against  a  judgment  tak- 
en through  mistake,  inadvertence,  surprise,  or 
excasable  neglect  of  a  party.— Miller  r.  Proot, 
187  P.  948. 

SC.  SUPERSEDEAS  OR  STAT  OF  PRO- 
OEEDINOS. 

4:^58(2)  (Wash.)  Where  the  superior  court 
baa  issued  a  writ  of  prohibition,  supersedeas  is 
granted  on  appeal  under  Rem.  Code  1915,  { 
1033.— State  v.  Superior  Court  of  Washington, 
for  Spokane  County,  187  P.  35& 
«=>479(2)  (Wash.)  Where  au;«rior  court  has 
denied  writ  of  prohibition  or  mandamus  or  in- 
junction^  the  granting  of  supersedeas  is  a  mat- 
ter of  discretion  with  the  court,  and  though  it 
will  ordinarily  be  granted  where,  if  not  granted, 
the  appeal  would  be  made  futile,  it  will  be  de- 
nied if  the  appeal  appears  to  be  without  merit. 
— State  V.  SupeHor  Court  of  Washington  for 
Spokane  County,  187  P.  358. 

Where  witness  subpa^naeil  duces  tecum  by 
referee  in  accounting  proceeding  to  produce  rec- 


ords and  booka  neoeasary  to  enable  releiM  to 
make  his  findings  and  to  report  pnrsaant  to  or- 
der of  reference,  refused  to  respond  to  subpoena, 
though  the  books  were  not  pri%'UeKed,  and  there- 
after applied  for  writ  of  prohibition  to  prohibit 
referee  from  proceeding  to  punish  it  for  con- 
tempt in  failing  to  obey  subpcena,  the  court  on 
ap^l  from  an  order  denying  the  petition  for 
writ  of  prohibition  properly  refused  to  issue 
supersedeas,  though  witnout  supersedeas  such 
appeal  would  Im  fntile,  since  the  appeal  ia 
mthont  merit— Id. 

X.  RECORD  AND  PROCEED  IN08  NOT 

IN  RECORD. 
(C)  HMoaaltr  of  BUI  of  Bxeoptloaa,  Ouo* 
or  StatemoBt  of  Fae<s. 

^»544(1)  (Or.)  In  an  action  by  an  executrix, 
who  claimed  that  defendant  had  torn  down  a 
building  belonging  to  her  tcetator  and  had  ap- 
propriated the  lumber  and  fixtures,  etc.,  where 
the  trial  court  granted  defendant's  motion  for 
nonmiit  on  the  ground  that  the  evidence  did  not 
show  any  demand  by  plaintiff  on  defendant  for 
the  property,  held  that,  where  there  was  neither 
bill  of  exceptions  nor  transcript  of  any  part  of 
the  testimony,  the  order  sustaining  the  nonsuit 
cannot  be  disturbed,  even  though  the  action  be 
treated  as  one  in  assumpsit,  for  the  pleadings 
did  not  show  a  conversion,  and  if  the  acts  of  de- 
fendant did  not  amoant  to  a  conversion  in  them- 
selvca  a  demand  was  necessary  ^Daniels  v.  Foo- 
ter &  Kleiser,  187  P.  627. 

«=3544(2)  (Idaho)  Under  existing  statutes, 
where  upon  appeal  from  a  jadgment  the  rec- 
ord brought  to  the  Supreme  Conrt  containa 
ntitber  a  truiscrlpt  of  the  proceedings  had 
upon  the  trial  nor  a  bill  of  exceptions,  nothing 
belongs  to  the  record  except  the  judgment  roll, 
and  no  Question  outride  of  the  record  can  be 
considered  by  the  court. — Storey  &  Fawcett 
V.  Nampa  &  Meridian  Irr.  Dist.,  187  P.  946. 
4^553(2)  (CalApp.)  On  appeal  taken  on  the 
altemanve  method  provided  by  Code  Civ.  Proc. 
I  953a,  requiring  appellant  to  fnmish  a  report- 
er's transcript  of  the  testinKmy,  of  Hie  rulinn 
of  the  court,  of  the  InstmctlonB  and  of  all  ob- 
jections and  exceptions  of  counsel  occurring 
daring  trial,  where  the  instructionB  given  are 
omitted  from  the  reporter's  transcript,  but  In- 
cluded in  the  clerk's,  apparently  made  a  part 
of  the  record,  In  the  absence  of  anything  to 
show  they  were  certified  by  the  trial  judge  to 
be  correct,  or  were  the  instructions  actually 
l^ven,  though  at  the  foot  of  each  a  Rewritten 
notice  appears,  "Given,  S.  Judge,"  or  "Refused, 
8.  JudgV'  Buch  Instructiona  are  not  properly 

Sreaented,  and  cannot  be  conddered.— Tra^ 
rick  ft  Art  Stone  Ca  v.  Wunter,  187  P.  120. 

(G)  Avtkentleatton  and  CcrtUcatloa. 

^>6I2(2)  (Nev.)  On  appeal  from  decree  of  the 
district  court  affirming  an  order  of  the  state 
engineer  determining  water  rights,  the  certifi- 
cate of  the  clerk  of  the  district  court  attached 
to  the  original  documents,  files,  and  records 
in  the  original  proceeding  indicates  only  prima 
facie  correctness,  and  by  analogy  to  a  record 
certified  by  an  official  reporter  it  must  be  au- 
thenticated by  the  court  or  judge  to  be  made  a 
part  of  the  record,  in  view  of  St.  1915,  c.  142.— 
Scossa  T.  Church,  187  P.  1001. 
9=»6I4  (Mont)  Where,  in  preparing  their 
transcript  on  appeal,  counsel  attempted  to  pro- 
ceed under  Sess.  Laws  1015,  c.  149,  but,  though 
what  purports  to  be  a  copy  of  the  notes  of  the 
testimony  is  incorporated,  it  la  not  certified  by 
the  court  or  judge  as  correct,  and  there  is  not 
attached  to  it  a  stipulation  of  counsel,  the  evi- 
dence is  not  before  the  Supreme  Court  for  any 
legitimate  purpose. — Sprinkle  v.  Anderson,  187 
P.  909. 

^»6I4  (Or.)  Assigomenta  of  error  based  on 
rulings  relative  to  motions  for  nousuit  and  di- 
rected verdict  will  not  be  considered  where  the 
tranacript  of  the  testimony,  although  certified 
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bv  tbe  court  reporter,  ia  not  attached  to  the 
tnll  ot  exceptions,  and  is  not  aathenticated  by 
the  trial  court.— Utah-Idaho  Sugar  Co.  t,  Lewis, 
187  P.  590. 

^9616(2)  (OrJ  Where  an  assicDment  of  error 
based  on  denial  <^  a  motion  for  new  trial  is 
BUpported  In  tlie  record  only  by  a  copy  of  the 
motion  for  new  trial,  to  which  are  attached 
copies  of  certain  affidavits  and  exhibits  which 
are  in  no  way  authenticated  except  by  the  cer- 
tificate  of  one  of  defendant's  attorneys,  with 
no  record  of  ralines  by  tbe  conn  or  any  coun- 
ter affidavits  or  ouer  appearance  by  the  plain- 
tiff, or  evidence  as  to  whether  the  motion  was 
filed  within  the  statutcffy  time,  it  will  not  be 
considered  on  appeal^^Utab-Idaho  Sugar  Co. 
T.  Lewis,  167  P.  £m>. 

(H)  TMMmlMsloBt  Flllnv,  PrlstlBV,  Md 

•=>622  /Gal-App.)  Where  notice  of  entry  of  the 
judgment  was  served  on  defendant  March  31st. 
and  notice  of  intention  to  move  for  a  new  trial 
was  filed  April  7tb,  and  notice  of  appeal  from 
judgment  was  filed  on  April  10th,  and  tbe  mo- 
tion for  new  trial  was  never  brought  on  for 
beari]^>  tnd  under  Code  Civ.  Proc.  S  660,  tbe 
power  of  court  to  erant  a  new  trial  of  the  case 
expired  on  June  30th,  the  time  within  which 
defendant  was  entitled  to  serve  and  file  his 
proposed  bill  of  exceptions  expired  on  July 
10th,  unless  further  time  was  granted  and  the 
40  days'  time  for  filing  tlie  transcript  then  be- 
gan to  run.— Rath  v.  VauKhan,  187  P.  44. 
^624  (CaLApp.)  An  affidavit  by  defendant, 
opnoeUxg  motion  for  diamissal  of  appeal  for 
failure  to  file  transcript  within  time  that, 
"dioald  the  judge  refuse  to  rign  or  settle  the 
bill  of  exceptions  because  of  dela^,  affiant  will 
move,  under  section  473  and  on  his  motion  and 
affidavit  hereto  attached,"  papers  attached  be- 
ing a  purported  copy  of  conditional  notice  of 
motion,  and  a  purported  copy  of  affidavit  for 
relief  under  Code  CSv.  Proc  {  473,  by  means  of 
an  order  "to  set  aside  any  default,  and  to  grant 
leave  to  serve  said  proposed  bill  of  exceptions 
and  that  tJie  same  stand  as  served,"  It  not  ap- 
pearing that  such  notice  and  affidavit  bad  been 
served  or  filed,  or.  even  if  served  and  filed,  that 
the  contingenuy  intended  application  for  relief 
had  been  made,  showed  merely  a  possibility  that 
at  some  time  within  tbe  limits  of  time  fixed  by 
law  an  application  for  such  relief  might  be 
made  and  was  not  sufficient  to  constitute  a 
pending  proceeding  for  such  relief  which  would 
extend  the  time  for  filing  the  transcript— Bath 
T.  Tanghan.  187  P.  44. 

(I)  DefMtSi  Ob|e««loBai  Amandment*  ud 

€s>638  (Okl.)  A  proceeding  in  error,  brought 
to  Supreme  Court  on  a  case-made,  where  it 
does  not  appear  from  record  or  otherwise  that 
defendant  was  present,  either  personally  or  by 
counsel,  at  the  settlement  thereof,  or  that  no- 
tice of  the  time  thereof  was  served  or  waived, 
or  that  any  amendments  suggested  were  allow- 
ed or  disallowed,  will  be  dismissed  on  motion 
of  defendant  in  error.— Harkins  v.  McPhail,  187 
P.  '222. 

4=»644(2)  (Wash.)  Respondent,  having  been 
present  in  court  at  the  time  of  the  settlement 
of  tbe  statement  of  facts  without  objecting  to 
the  settlement  or  to  the  extension  of  time  for 
filing  of  statement,  must  be  held  to  have  waived 
all  defects  in  regard  thereto.— Kosinski  v.  Hinea, 
187  P.  712. 

(J)  Conolaslvenea*  mnA  EfTecf,  ImpeBch- 
tnv  mill  ContrBtllcllnv 

€i=j662(2>  (Colo.)  Where  an  order  for  entry  ot 
judpment  rtxrited  that  suflicient  evidence  had 
been  produced  in  support  of  tbe  fompliiint,  the 
recital  is  conclusive  iis  to  cviJence  having  been 
introduced  on  appeal  from  nn  order  refusing 
to  set  aside  the  judgment.— Hi)  le  v.  £vana,  187 
P.  316. 


(K)  4la»tloBB  Presented  for  Review. 

«=>67l(6)  (Nev.)  A  bill  of  exceptions  not 
setting  out  the  matter  on  which  tbe  ruling  was 
made  Is  insufficient;  a  mere  reference  to  other 

8 arts  of  the  transcript  being  insuffituent.— 
looney  v.  Nevrton,  187  P.  721. 
^=»072  rCal.App.)  On  an  appeal  on  the  jadir- 
ment  roll  the  only  questioDS  for  oonaideratioD 
are  whr:rher  the  complaint  stated  a  cause  of  ac- 
tion, wbvtber  the  findings  are  within  tbe  issues 
and  snnport  the  judgment,  and  whetbw  revosi- 
ble  error  concerning  a  matter  of  law  appears  oa 
the  face  of  the  record. — Norton  v.  JJewerf,  1S7 
P.  57. 

«b68I  (CaLApp.)  In  a  mortgage  foreclosure 
action,  refueal  to  allow  the  answW  to  be 
amended  after  sustaining  plaintiff's  demurrer 

thereto  cannot  be  declared  an  abuse  of  discre- 
tion, where  the  record  does  not  disclose  the 
nsture  of  the  proposed  amendment. — Thomson 
V.  Langton,  187  P.  970. 

■S=3684(2)  (Or.)  In  rci^ffvln  against  sheriff  for 
an  automobile  and  tractor,  an  assiKnment  <rf 
error  for  refusing  a  ccmtiuuance  untu  the  min- 
utes of  tbe  company  fKon  wfaidi  plaintiff  bad 
pnrdiaaed  the  property  could  be  obtained  coold 
not  be  omaidwred  where  bill  oi  exceptions  did 
not  show  in  terms  that  eontinnance  had  been 
asked.— Utah-Idaho  Sugar  Co.  t.  Lewis.  187  1*. 
600. 

«=>704(2)  (Cal.App.)  For  review  of  the  find- 
ing on  extrinsic  evidence  of  what  the  contract 
really  waa  the  evidence  should  be  brought  iq>.— 
Brett  V.  Vanomar  Produoera,  187  P.  7S8. 

XX.  ASSIOKMEKT  OF  EKBORS. 

«s»73l(2)  (Ct^o.)  Where  no  attempt  is  made  by 

Salntiffs  In  error  to  show  why  the  decree  shoidd 
!  held  erroneous  under  tbe  facts  as  found  br 
tbe  court,  to  the  finding  of  which  no  ^ecific 
objection  is  made,  the  decree  should  be  upheR 
— Twombly  v.  Sauve,  187  P.  624. 
«»753(2)  (Ariz.)  Where  no  asrignments  of  er- 
ror have  been  filed  by  appellant  or  appear  tn 
the  briefs  filed,  the  appe^  wUl  be  dismi^ed; 
the  rule  being  tha^  in  the  absmce  of  any  as- 
signment of  error,  and  none  appearing  upon  tbe 
face  of  the  record,  the  appeal  may  lie  either 
dismissed  or  the  judgment  afflnned.— Bouldin  t. 
Sheerer,  187  P.  568. 

«=>753(2)  (Nev.)  Notwithstanding  St.  1919,  p. 
55,  requiring  the  appellant  to  file  the  asaign- 
ments  of  error  within  10  days  after  transcript 
on  appeal  shall  have  been  filed,  an  appeal  from 
an  order  denying  motion  to  change  place  of  trial 
will  not  be  dismissed  because  of  appeilant's  fail- 
ure to  file  assignments  <^  error  where,  though 
the  appeal  was  not  on  what  is  technically  known 
as  the  judgment  roll,  it  was  substantially  tbt 
same,-  the  record  consisting  of  the  amended  com- 
plaint, motion  for  change  of  venue,  affidavit  in 
^^port  thereof,  etG.*-Page  v.  Walser,  187  P. 

xn.  moBen. 

®=»757(1)  (Cal.)  In  an  action  to  set  aside  de- 
cree because  foreclosure  mortgagor  was  not 
summoned  and  the  appearance  in  her  behalf 
was  unauthorized,  where  no  portion  of  the 
pleadings  or  findings  in  the  foreclosure  case  is 
printed  in  the  brief,  the  record  being  brought 
up  under  Code  Civ.  Proc.  {  953a  et  aeq.,  ap- 
pellants have  failed  to  print  sufficient  of  the 
record  to  establish  any  error  on  the  part  of  the 
court.— Hawley  v.  State  Aasur.  Ca,  limited,  of 
Liverpool,  England,  187  P.  1. 
G=>765  (Nev.)  Where,  on  appeal  from  an  order 
denying  "change  of  venue  reroondent  invoked 
court  rule  23  (154  Pac.  x),  and  filed  the  notice 
provided,  rule  11  (154  Pac.  ix),  providing  that 
the  appellant  shall  within  15  days  after  filins 
the  triinscript  serve  and  file  his  brief,  was  su- 
)>erseded,  and  the  appellant  must  file  his  brief 
witliin  tne  time  fixed  by  role  23. — Page  v.  Wal- 
ser. ISl  P.  509. 

€=>77l  (CaLApp.)  Failure  of  plaintiff  appel- 
lant's attorney,  a  candidate  for  Govemor  tu  the 
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Btate^  to  prepare  the  necessarily  lencthy  brieC 
and  file  it  witbiQ  80  dafs  after  filiDg  of  the 
transcript,  as  required  hj  the  rules  of  the  Su- 
preme Coart  and  the  appellate  court,  in  view  of 
the  particular  circumstances,  the  attorneys  for 
defendant  appellees  having  agreed  to  as  much 
time  as  was  necessary  for  preparation  of  the 
brief.  Tteld  excusable.—ToIo  Water  &  Power  Co. 
V.  Edmands,  187  P.  755. 

€=>772  (Cal.App.)  The  rights  conferred  upon 
litigants  by  rules  of  court  requiring  briefs  on 
appeal  to  be  Sled  within  time  specified  are  sub- 
ject  to  the  right  and  power  of  the  court  on 
proper  showing  to  relieve  a  party  from  his  de- 
fault on  the  ground  of  mistalce,  inadvertence, 
or  excusable  neelect.— Tolo  Water  &  Power  Go. 
V.  Edmands,  187  P.  755. 

<»=>772  (ObLAi^)  While  the  rules  designed 
to  facilitate  the  court's  basiness  may  never  be 
disregarded  with  safety,  yet  under  some  drcum- 
BtBDces  a  case  will  be  determined  on  its  merits, 
although  the  opening  brief  of  appellant  was  al- 
most two  years  overdue,  but  was  on  file  at  the 
time  of  the  oral  argument,  and  respondent  was, 

S'ven  an  opportuni^  to  reply  to  it.— Du  Val  v. 
oos  Bros.  Cafeteria  Co..  187  P.  767. 
«=»773(2)  (Okl.)  When  plaintiff  in  error  haa 
filed  no  brief  as  required  by  Supreme  Court  rule 
7  (166  Pac.  vii),  and  given  no  excuse  for  not  fil- 
ms it,  it  will  be  presumed  that  he  haa  abandon- 
ed bia  appeal,  aiw  when  reached  on  aubmissioa 
it  will  be  dismisMd.— Baker  t.  Deichman,  187 
P.  212. 

<S=»773(2)  <Okl.}  Where  cause  was  submitted 
in  regular  order,  and  plain  tiff  in  error  was  glv- 
cn  extaided  time  in  which  to  Ale  brieb,  and 
no  briefs  Were  filed,  and  no  farther  ntuision 
of  time  requested,  the  cause  will  be  dismissed 
for  want  of  proseeuticHLr^McGoweu  t.  Bing, 
187  P.  465. 

4S=:»773(5)  (Ariz.)  Notwithstanding  the  discre- 
tion permitted  by  Qt.  Code  1913,  par.  1266, 
where  the  question  presented  by  an  appeal  is 
jiovel  and  important,  and  has  been  elaborately 
briefed  by  appeUant,  but  appellee  has  filed  no 
brief,  the  applicable  rule,  in  the  absence  of  show- 
ing of  poverty  on  part  of  appellee,  or  other 
good  reason,  is  that  appellee's  failure  to  file  a 
brief  is  deemed  a  confession  of  the  error  as- 
signed by  appellant.— -Childa  v.  Fredericicaon, 

1S7  P.  era. 

48»773(5)  (OkU  Where  the  authoritiee  dted 

seem  to  support  the  contention  of  counsel  for 
plaintiff  in  error,  and  there  is  no  brief  for  de- 
fendant in  error,  the  judgment  below  will  be  re- 
versed, end  the  cause  remanded,  with  directions 
to  proceed  in  accordance  with  the  views  herein 
cxpresftctl.—Uardwidie-Btter  Co.  t.  City  of  Du- 
rant.  187  P.  484. 

Xm.  DISMISSAI.,  WITHDRAWAI.,  OR 
ABANDONMENT. 

€=)786  (Okl.)  Where  it  appears  from  the  rec- 
ord that  an  appeal  is  frivolous  and  without  mer- 
it, it  will,  be  dismissed. — Miller  v.  Drumm  Com- 
misdim  Oo.,  187  P.  213. 

XV.  HEARING  AND  REHEARXNO. 

^3832(1)  fOr.)  It  is  no  ground  for  reheartaig 

that  the  opinion  does  not  follow  the  contentions 
of  counsel  for  the  successful  party,  since  the 
court  is  governed  by  fixed  principles  of  law,  not 
by  the  contentions  of  counsel.— Comely  v. 
Campbell,  187  P.  1103. 

9=9835(2)  (Cal.App.)  Points  raised  by  •  appel- 
lant for  the  first  time  on  rehearing  cannot  be 
considered. — Hammond  v.  San  Mateo  Planing 
Mill  Co.,  187  P.  144. 

Where  cause  was  submitted  without  argu- 
ment, yet  where  at  the  time  of  submission  re- 
cpondent  was  granted  further  time  to  file  sup- 
piemental  brier,  and  appellant  was  given  time 
to  reply,  appellant  cannot  be  excused  for  its 
failure  to  raise  points  untit  rehearing  on  the 
ground  that  the  cause  was  submitted  without 
srgumoit.— Id. 


XVX.  REVIEW. 
(A)  Scope  and  Bxteat  la  General. 

<S;s>842(2)  (CaLApp.)  When  the  meaning  and 
construction  of  a  f>ontract  are  doubtful  and  de* 
pend  m  extrinsic  evidence,  and  there  is  a  con- 
flict in  such  eridenee,  the  determination  of  that 
conflict  results  in  a  finding  of  pure  fact— Brett 
V.  Vanomar  Producers.  187  P.  758. 
«==>843(2)  (Cal.Anp.)  Where  the  Intervener  was 
in  no  event  ennUed  to  the  fund  which  die 
claimed,  the  appellate  court  need  not  determine 
the  propriety  of  the  order  permitting  the  Inter- 
venUon.— Trimlett  v.  Lyndi,  187  P.  59. 
^854(2)  (Colo.)  If  the  trial  court  had  giv«a 
a  wrong  reason  for  its  findings  and  judgment, 
and  the  record  disclosed  other  reasons  making 
the  entry  of  such  judgmoit  oblicstoryt  it  would 
not  be  disturbed  tm  appeal^Batler  t.  Olson, 
187  P.  313. 

^856(1)  (Ner.)  Where  in  replevin  action  by 
conditional  seller  against  buyer  for  recovery  of 
automobiles  court  erroneously  found  that  seller 
was  liable  for  repairs  incorporated  in  tiie  au- 
tomobile on  theory  of  acc«>tance  of  serrlces, 
appellate  court  cannot  sustain  decision  on  theo- 
ry that  seller  was  liable  on  theory  that  trans- 
action constituted  a  mortgage  and  mortgagor 
was  entitled  to  use  the  automobiles,  and  that 
such  created  implied  authority  to  incur  expense 
of  repairs.— Clarke  v.  Jnhnson,  187  P.  510. 
«=»856(5)  (Cal.App.)  Where  an  order  granting 
a  new  trial  is  in  general  terms,  it  will  be  afiBrm- 
ed,  if  any  ground  justifyinfr  it  can  be  found  In 
the  entire  record  on  which  it  was  based.— Amer- 
ican Marine  Paint  Co.  v.  Nyno  line,  187  P.  71. 
«»856(5)  (CaLApp.)  If  order  granting  new  tri- 
al can  he  sustained  on  any  ground  stated  In  the 
motion  and  not  expressly  excluded  by  the  ord«r, 
it  will  he  sustained.— Tunmore  v.  Macleish,  187 
P.  443. 

(C)  Parties  Batltled  to  Allege  Brrov. 

•8»878(6)  (CoLApp.)  The  propriety  of  a  por- 
tion of  judgment  favorable  to  appellant  will  not 
be  considered  on  utpeal  where  adverse  party 
has  not  appealed  tncrefrom.— Barnard  v.  Me- 
Intire,  187  P.  440. 

^=3880(1)  (Nev.)  A  defendant  appellant  can- 
not on  appeal  complain  of  an  error  affecting  a 
codefendant  only.— Mooney  t.  Newton,  187  P. 
721. 

«=3880(2)  (Oal^pp.)  In  action  against  joint 
defendants  for  injuries  to  plaintiff,  who  fell  in- 
to sidewalk  elevator  opeidng,  error  in  excluding 
an  ordinance  offered  by  plaintUf ,  on  objection  o3 
one  defendant  Is  not  available  to  the  other  de- 
fendant,  who  failed  to  urge  its  admission;  such 
error,  tf  any,  being  against  plaintiff.— Ehl  Val 
V.  Boos  Bros.  Cafeteria  Co.,  187  P.  767. 
®=>883  (Or.)  Where  in  a  suit  to  cancel  deeds  to 
separate  pieces  of  property  plaintiff  testified 
that  he  did  not  claim  one  of  the  pieces  of  prop- 
erty, did  not  want  it,  and  was  willing  that  it 
should  be  decreed  to  defendant,  he  cannot  on 
appeal  attack  the  decree  confirming  defendant's 
title  thereto.— Mack  v.  Thatcher,  187  P.  1114. 
^^884  (Cal.)  Defendant  cannot  complain  of 
the  introduction  of  documentary  evidence  where 
it  resisted  plaintiff's  subsequent  motion  to  strike 
same.— Western  States  Oas  &  Electric  Co.  T. 
Bayside  Lumber  Co..  187  P.  735. 

(B)  ProavBkptloaa. 

<@=»90t  (Or.)  There  is  no  presumption  that 
the  trial  court  erred,  and  error  must  a£Qrma- 
tively  appear  before  a  ruling  on  a  motion  for 
nonsuit  will  bn  disturbed.— Daniels  v.  Foster  ft 
Kleiser,  187  P.  627. 

€=»907(2)  (Cal.App.)  In  a  mortgagee's  suit  to 
set  aside  a  former  decree  of  foreclosure  to  which 
all  interested  parties  were  not  made  parties 
and  to  foreclose  the  mortgage,  it  would  be  pre- 
sumed in  support  of  the  judgment  in  the  ab- 
sence of  evidence  that  the  court's  finding  that 
plaintUE  was  the  owner  of  a  crop  xaLsed  while 
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In  poBsewtoD  nnder  the  earlier  sale  was  sup- 
ported by  evidence  amoanting  to  an  accoantlng 
for  th«  rents  and  profits,  eapecially  where  the 
eiop  cost  more  to  produce  than  the  amount  for 
which  it  was  sold.— Norbm  t.  Newerf.  187 
P.  87. 

«=>907  (8)  (Csl.App.)  In  the  absence  of  tran- 
script of  testimony  or  bill  of  exceptions,  the 
presumption  on  appeal  is  of  competency  and 
sufficiency  of  the  evidence  and  its  admission 
without  objections.— Brett  t.  Vanomar  Produc- 
ers. 187  P.  758. 

«=s>907(4)  (Ariz.)  Where  the  oml  evidence  was 
not  in  the  record,  it  will  be  presumed  that  the 
fact  findings  of  the  trial  judge  were  in  accord- 
ance with  the  weight  of  the  evidence.— Frame 
T.  Mahoney.  187  P.  584. 

«s>9IO  (Wash.)  Where  there  is  no  minor  child 
of  plaiotifl  or  her  deceased  husband,  or  either 
of  them,  and  plaintifTs  petition  contains  no 
allexntions  as  to  plaintiff  neing  the  head  of  a 
family,  within  Rem.  Code  1915.  |  GSS.  the  court 
on  appeal  must  assume  that  piaintifrs  daim  of 
hlunenead  can  have  no  support  on  theory  that 
she  is  the  head  of  a  family.— In  re  Bloor's  Es- 
tate, 187  P.  396. 

4^917(1)  (CaLApp.)  On  appeal  from  a  judg- 
ment rendered  on  a  dnnurrer  to  a  complaint, 
jjie  complaint  must  be  taken  at  its  fnll  face 
Talue.— Danunann  t.  BbrdrauUc  Clnteh  Co.,  187 
P.  1069. 

«=>920(6)  (Cal.App.)  On  appeal  from  an  or- 
der appomting  a  receiver,  made  on  conflicting 
affidavits,  the  facts  stated  in  the  affidavits,  fa- 
vorable to  the  prevailing  party,  must  be  con- 
sidered as  esUblished.— Fox  v.  Flood,  187  P. 
68. 

^:»927(3)  (Wash.)  In  reviewing  a  judgment  ot 
nonsuit,  the  appelate  court  must  consider  the 
evidence  in  the  Tight  most  favorable  to  plaintiff. 
—Walker  v.  CoUcndar,  187  P.  380. 
4=s>930(l)  (Cat.)  Supreme  Court  mast  pre- 
sume that  lower  court  believed  the  testimony 
which  supports  its  findings.— Taber  T.  Beske, 
187  P.  746. 

«=>930(1)  (Or.)  If  the  evidence  could  on  any 
reasonable  hypothesia  support  a  finding  for 
plaintiff,  on  a  material  issue,  such  finding  by 
the  jury  must  be  assumed  to  simport  the  gen- 
eral verdict  for  plaintilE.— Gorn^  v.  Campb«41, 
187  P.  1103. 

4^931(1)  (Cal.)  In  proceedings  involving  the 
validity  of  a  street  assessment,  where  the  trial 
court  viewed  the  premises,  tt  must  be  presum- 
ed, on  appeal  from  his  dedsion  sustaining  the 
assessment,  that  nothing  was  revealed  by  the 
view  which  would  make  It  inconceivable  that 
plaintiff's  land  might  have  received  a  substan- 
tially uniform  benefit  from  the  improvement 
work  in  question.— Gutting  v.  Vaughn,  187  P. 
19. 

4=9931(1)  (Colo^  Where  neither  the  assignment 
ot  error  nor  the  brief  of  plaintiffs  in  error  makes 
any  specific  objection  to  the  findingj  the  court 
on  appeal  will  presume  thnt  the  finding  was 
warrants  by  the  evid«ice.— Twombly  v.  Saave, 
187  P.  524. 

4=s>93l(l)  (Kan.)  Where  the  flndlngi  In  favor 

of  defendant,  in  an  action  to  cancel  an  oil  and 
gaa  lease,  were  supported  by  competent  and 
substantial  testimony,  it  will  be  presumed  that 
the  trial  court  an>lled  the  proper  test  in 
weighing  the  facts.— Jackman  v.  Lawrence 
Drilling  &  Development  Co.,  187  P.  258. 
^93r(l)  (Kan.)  The  most  liberal  credence 
will  be  given  to  the  evidence  of  the  party  who 
prevailed  below,  and  the  confiictiug  evidence 
whirJi  may  have  been  disbelieved  by  the  trial 
court  will  be  disregarded.— Karr  v.  Moffett,  1S7 
P.  6S3. 

4=>93l(4)  (Colo.)  In  suit  on  a  special  con- 
tract, on  which  alone  plaintiff  could  recover,  if 
the  court  had  made  no  specific  findings  as  to 
the  existence  of  such  a  contract,  but  had  mere- 

S"  entered  general  judgment,  the  jireaumption 
ways  indulged  on  appeal  in  favor  of  judg- 
ment would  attadi,  and  it  would  be  upheld  on 


the  theory  that  the  ooart  found  the  existence 
of  facts  essential  to  its  validity,  including  that 
of  the  enstence  of  the  special  contract. — Keit- 
ler  V.  Olson,  187  P.  313. 

^^9Z\(&)  (Or.)  Incompetent  and  inunaterici 
evidence  admitted  upon  the  trial  of  a  canse  ky 
the  court  without  a  jnry  is  presumed  disre- 
garded by  the  court  where  there  is  other  ocMupe- 
tent  testimony  to  support  the  eonrta  findings. 
—Griffin  V.  Griffin,  187  P.  598. 
4=3931(7)  (CaLApp.)  In  support  of  findings 
claimed  to  be  outside  the  issues  and  of  thf 
judgment  It  wUl  be  presumed  that  facta  found 
which  might  have  been  presented  by  fornu. 
pleadings  were  supported  bv  evidence  introduc- 
ed under  stipulation,  or  at  least  without  objec- 
tion.—Norton  V.  Newerf,  187  P.  67. 
^>933(4)  (CaI.Anp.)  It  cannot  be  presomed, 
for  the  purpose  ol  reverting  an  order  cranttng 
a  new  trial,  that  it  was  not  granted  for  insuf- 
ficiency of  the  evidence,  merely  because  it  coc- 
tains  a  statement  that  a  written  opinion  vil 
be  filed  if  the  case  is  not  settled  within  30 
days.- American  Marine  Paint  Co.  ▼.  Nyno 
Line.  187  P.  71. 

€=>933(4)  (Cal.App.)  In  the  absmce  of  contrary 
showing,  it  must  oe  presumed  oa  appeal,  the 
Instructions  not  being  in  the  record,  that  the 
motion  for  new  trtalt  made  on  all  the  Btatotoiy 
grounds,  was  granted  in  ctmformitr  to  C<»iat. 
art.  6,  I  4^,  prtAibiting  the  granting  of  new 
trial  on  specified  grounds,  unleaa,  after  an  ex- 
amination of  the  entire  record,  induding  the 
evidence,  the  court  is  of  the  opinion  that  the 
error  complained  of  hu  resulted  in  a  m^aca^ 
riage  of  justice.— Matiaslck  v.  Paidfic  Klecbric 
Ry.  Co.,  187  P.  4«1. 

«=»935(2)  (Gal.App.)  Where  ft  did  not  appetr 
from  record  that  defendants*  attorney  knew  ol 
order  denying  motion  to  set  aside  de^ult  judg- 
ment or  that  the  judge  waa  presidinc  wtten  or- 
der wa«  made  or  in  fact  knew  of  such  order 
until  a  subsequent  hearing  on  the  motion,  and 
where  record  showed  that  plaintiff's  attorney 
made  no  objection  to  order  vacating  the  order 
denying  the  motion  to  set  aside  dezault,  court 
will  assume,  on  appeal  from  order  vacating  or- 
der denying  motion  and  from  order  setting 
aside  default  judgment,  that  the  order  denying 
motion  was  inadvertently  made  and  properiy 
vacated.— Petersen  v.  Hcdder,  187  P.  99. 
iS=3937(3)  (Kan.)  Where  a  notice  of  appeal 
is  served  in  time  and  no  motion  to  dismiss  has 
been  filed,  that  the  dates  on  which  judgment 
was  rendered  and  motion  for  new  trial  over- 
ruled were  not  correctly  stated  therein  does  not 
require  a  dismissal,  since  it  will  be  assumed 
that  the  dates  were  incorrect  by  reason  of  cleri- 
cal error;— Toronto  State  Bank  v.  Qaj,  187  P. 
865. 

(F)  Discretion  of  Lower  Cowrt. 

^»955  (CaLApp.)  The  ^ower  to  appoint  a  re- 
ceiver is  very  largely  within  the  discretioD  of 
the  trial  court,  and  an  appellate  court  will  not 
interfere  with  the  exercise  of  such  dlscretioa 
except  in  cases  of  palpable  abnu^ — Fox  v. 
Flood.  187  P.  68. 

<S=3957(1)  (CaLApp.)  Motion  to  set  aadde  de- 
fault judgment  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  while  appellate  courts 
will  listen  more  readily  to  an  appeal  from  an 
order  refusing  to  set  aside  a  default,  the  deter- 
mination of  the  trial  court  will  not  be  disturbed 
in  thf  absence  of  a  showing  of  abuse  of  discre- 
tion.—Nohl  V.  Del  Norte  County.  187  P.  761. 
®=^957(1)  (Colo.)  Discretion  of  court  In  pass- 
ing on  petition  to  vacate  default  judgment  wiH 
not  be  disturbed  on  appeal,  except  for  a  dear 
abuse.— HiUe  v.  Evans,  187  P.  315. 
^=>965  (Okl.)  Grant  or  refusal  of  change  of 
venue  under  Itev.  Laws  1910,  fi  4080.  ia  discre- 
tionary, and  will  not  be  reviewed  on  appeaL  un- 
less discretion  is  abused.— Southwestern  Suretj 
Ins.  Co.  V.  Board  of  Coia'iB  of  Coal  County. 
187  P.  467. 
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eso966<2)  (Gal^App.)  An  order  dmying  a  cod- 
rinuance  on  account  of  the  absence  of  a  witness 
^ill  not  be  disturbed  on  appeal  unless  an  abuse 
>f  discretioD  !•  riiovn.— McNett  t.  BIcNett.  187 
P.  447. 

©=>977(3)  (Cal.App.)  The  granting  of  a  new 
trial  rests  so  largely  in  the  discretion  of  the 
trial  court  that  it  will  not  be  disturbed,  except 
on  an  nntnistakeable  abuse.— American  Marine 
Paint  Co.  t.  Nyno  line.  187  P.  71. 
«=^977(3)  (Cal.App.)  The  action  of  the  trial 
court  in  grantuiK  a  new  trial  will  not  be  dis- 
turbed '  on  appeal  if  reasonably  or  debatably 
juvtified.— Tunmore  v.  Macl^,  187  P.  443. 
«s»984(6)  (Wash.)  The  allowance  of  an  at- 
torney's fee  in  a  will  contest  being  a  matter  of 
discretion,  an  order  refusing  such  fees  must 
be  affirmed  in  Uie  absence  of  auuse  of  discre- 
tion.— In  re  Geissler's  Estate,  187  P.  711. 

(G)   Qaestloma  of  Fact,  Verdiota,  and  Find- 

«s>g87^)  (Or.)  Under  Coast  art.  7,  |  8,  as 
amended  by  Laws  1011,  p.  7,  in  a  serrant's  ac- 
tion for  injuries,  where  the  jury  was  properly 
inntructed,  and  there  is  no  prejudicial  error  In 
the  record,  the  only  assignment  of  error  being 
the  amount  of  the  verdict,  it  was  for  the  jury 
onW  to  find  the  amount  of  {dointifrs  damages, 
and,  it  having  done  so  by  unonimous  verdict, 
the  Supreme  Court  cannot  reverse  as  for  exces- 
sive damages,  a  ground  of  defendant  employer's 
motion  for  a  new  trial.— Malpica  v.  Cannery 
Supply  Co.,  187  P.  696. 

«=>987(2)  (Or.)  In  view  of  Const,  art  7.  |  S. 
where  there  is  competent  evidence  to  sustain 
the  verdict,  disputes  as  to  different  conclusitms 
of  fact  which  might  reasonably  be  drawn  from 
the  circumstances  of  the  case  by  the  triers  of 
the  facts  are  set  at  rest  by  the  yerdict.— Bessler 
V.  Powder  River  Gold  Dredging  Co.,  187  P.  «21. 
«3>987(3)  (Okl.)  In  case  of  purely  equitable 
co^izance,  it  is  the  duty  of  the  Supreme  Court 
on  error  to  review  the  entire  record,  and,  if  it 
appears  that  the  judgment  is  against  the  clear 
weight  of  the  evidence,  to  reverse  it,  and  ren- 
der, or  cause  to  be  rendered,  the  judgment  the 
trial  court  should  have  rendered.- Hivick  v. 
Turben,  187  P.  1094. 

<8i=>100l(l)  (Col.)  A  verdict  cannot  be  distarb- 
ed  by  the  Supreme  Court,  if  there  is  any  evi- 
dence to  support  it.— Boa  t,  San  Frandsco- 
Oakland  Terminal  Rys.,  187  P.  2. 
<S=9l00l(l)  (Okl.)  In  any  action  triable  to  the 
jury  where  there  is  evidence  reasonably  tend- 
ing  to  support  its  verdict,  it  will  not  be  disturtied 
on  appeal.— Muskogee  Electric  Traction  Co.  v. 
Latty.  187  P.  481. 

9=91001(1)  (Wash.)  In  an  action  on  a  policy 
of  accident  insurance,  the  jury's  verdict,  sup- 
ported by  evidence  on  the  question  whether 
nlaintiff's  condition  was  produced  by  the  acci- 
dent independently  of  all  other  causes  as  re- 
quired by  the  policy,  controls.~Kubey  v.  Trav- 
elers' Protective  Ass'n  of  America,  187  P.  335. 
®=9lD02  (Ariz.)  In  an  action  against  a  rapid 
trannlt  company  for  pereonal  injuries,  a  ver- 
dict determining  that  tne  accident  was  the  cause 
of  the  recurrence  of  tuberculosis  in  an  active 
form  may  not  be  disturbed  where  sustained  by 
conflicting  evidence.— Tucson  Rapid  Trauait  Co. 
V.  Bubias.  187  P.  568. 

«=>I002  (CalApp.)  A  verdict  of  a  jury  based 
upon  conflicting  evidence  is  conclusive  on  ap- 
peal.-9ohn8on  v.  Hendrich.  187  P.  782. 
<P»I002  (Wyo.)  An  appellate  court  should  not 
reveree  a  verdict  rendered  on  conflicting  evi- 
dence.—Murphy  T.  Wi.  &  W.  live  Stock  Co., 
187  P.  187. 

«=»I005<1)  (Kan.)  In  an  action  to  recover 
overpayments  for  hay  bought  by  estimated 
weight  arrived  at  by  measurement,  subsequent 
true  location  of  certain  stacks  weighed  held  a 

Jaestion  for  jury  and  trial  court.— Smith  Bros. 
1  Cooper  V.  Hanson.  187  P.  262. 
4s>IOOa(4)  (Ariz.)  The  Supreme  Court  will  not 
weigh  the  evidence  d  plaintiff  and  substitute 


its  judgment  for  that  of  the  trial  court.— Tucson 
Rapid  Transit  Co.  v.  Rubiaz.  187  P.  S68. 
«=3l008(l)  (Kan.)  The  suffideney  of  the  eri- 
denee  to  prove  the  fact  of  possession  of  proper- 
ty by  a  holder  of  a  tax  title  is  a  qnesnon  for 
the  trial  court,  and  its  determinanon  of  that 
fact  Is  ordinarily  condusive  on  appeal.— Trager 
V.  EUiot,  187  P.  875. 

«=3>I008(1)  (Or.)  RegaidleM  of  the  right  of  the 
court  to  nse  tacts  disclosed  by  view  as  snhstan- 
tlve  evidence,  such  a  view  aus  to  the  adviscMT 
weight  of  the  findings  of  the  coiurt-^nanto  r. 
Wright,  187  P.  1036. 

«=s>T(MI9(3)  (Mont.)  Where  the  evidence  is  con- 
flicting in  an  equity  case,  the  findings  of  fact 
by  the  trial  judge  rest  upon  the  same  prindple 
as  the  verdict  of  a  jury.- Bosanate  v.  Ostron- 

ich,  187  P.  100©. 

«S3|009<4)  fMont)  Tbe  findings  of  the  district 
court  in  eq:aity  cases  will  never  be  reversed, 
except  where  the  evidence  clearly  preponder- 
ates against  them,  notwitbetanding  Rev.  Codes, 
!  6253,  requires  review  of  questions  of  fact 
as  well  OS  of  law.— Bosanats  v.  Ostronich,  487 
P  10(^ 

^1009(4)  (Okl.)  In  an  equitable  action,  the 
findings  of  fact  of  the  trial  court  will  be  sus- 
tained unless  they  are  clearly  against  the 
weight  of  the  evidence.— Prowant  v.  Sealy,  38? 
P.  &6:  Custer  v.  Fortune  Oil  Co.,  Id.  248. 
<S=>  1010(1)  (Kan.)  A  finding  of  the  court  con- 
cerning the  ownership  of  real  property  will  not 
be  disturbed  where  there  is  evidence  to  support 
the  finding.— Postlethwaitfl  v.  Edson,  187  P.  688. 
^»IOI  1(1).  Findings  on  conflicting  evidence 
will  not 'be  disturbed. 

— (CaLApp.)  McDufE  v.  McDuff,  187  P.  37; 
Fawcett  v.  Edmund  Peycke  Co.,  Id.  39: 
Tn^cal  Inv.  Co.  t.  Brown,  Id.,  183;  Los 
Angeles  Trust  &  Savings  Bank  t.  Forve,  Id. 
438;  McNett  v.  McNett,  Id.  447;  Fox  v. 
California  Froit  Co.,  Id.  971 ; 

(Colo.)  Reitler  v.  Olson,  187  P.  813 ; 

(N.M.)  Kelly  v.  La  Cueva  Ranch  Co.,  187  P. 
647; 

(Wash.)  Hausken  v.  Hodson-Feenaughty  Co-, 
187  P  319 

<»=>IOII(i)  (Idaho)  In  view  of  Comp.  St. 
1010,  i  7170,  findings  of  fact  mode  on  conflict- 
ing evidence  will  not  be  disturbed  where  there 
is  substantial  evidence  to  sustain  such  findings. 
—Consolidated  luterstate-Oallahan  Mining  Co. 
V.  Morton,  187  P.  791. 

^101 1(1)  (OU.)  While  judgment  based  on 
conflicting  testimony  will  not  be  disturbed 
where  there  is  evidence  reasonably  tending  to 
support  it,  yet  in  a  case  where  there  is  no 
competent  testimony  tendingto  support  a  judg- 
ment it  will  be  reTeT8ed.--Finerty  v.  Kirken- 
daU.  187  P.  219. 

<S=»I0II(1)  (Wash.)  Court  on  appeal  will  not 
disturb  findmgs  of  trial  court  on  conflicting 
evidence,  in  the  absence  of  dear  showing  that 
the  trial  court  was  wrong.— lintea  t.  Biarleo, 
187  P  349 

^1012(1)  (Wash.)  Finding  of  the  trial  court 
against  which  the  facts  shown  by  the  record 
do  not  preponderate  will  not  be  disturbed  on 
appeal.— Bickenbach  v.  Maurmaun,  187  P,  406. 
<^I0I3  (Cal.)  The  rule  that  only  where  ver- 
dict is  so  grossly  disproportionate  to  any  rea- 
sonable limit  of  compensation  warranted  by 
the  facts  as  to  shock  the  sense  of  justice  and 
raise  a  presumption  of  prejudice  and  passion 
rather  than  sober  judgment  will  it  be  set  aside 
applies  equally  to  the  findings  of  a  trial  court, 
when  considered  on  appeal,  as  well  as  to  the 
verdict  of  a  jury-- Martin  v.  Shea.  187  P.  23. 
«=s>IOI5(6)  (Cd.App.)  The  determination  of 
the  trial  court,  allowing  motion  for  new  trial 
on  conflicting  affidavits  of  matters  alleged  in 
such  aflSdavits,  is  conclusive  on  appeal.— Ton- 
more  V.  Madeish,  187  P.  443. 
•$=»I024(2)  (Cal.App.)  Under  Code  OIv.  Proc 
§  564,  subdiv.  2,  authorizing  the  appointment 
of  a  receiver  in  a  suit  to  foredose  a  mortgage. 
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where  it  appeari  that  the  property  is  probably 
Insufficient  to  dist^arce  the  debt,  where  the  af- 
adaritfl,  ai  to  the  sufficieocy  of  the  property 
to  diacharffe  the  debt,  are  conflicting,  the  or- 
der appointing  a  receiver  will  not  be  disturbed. 
-Fox  T.  Flood,  187  P.  68. 

(H}  Hwittless  Brror. 

«»t033(3)  (Kan.)  In  an  action  to  recover  an 
overpayment  for  hay  pnrrhaeed,  where  tt  ap- 
peared that  the  amount  of  bay  was  estimated 
by  allowing  400  cubic  feet  to  <be  ton  and  pay- 
ment made,  and  that  subsequently  certain 
stacks  were  measured  under  an  agreement, 
evidence  in  szplaaation  of  delay  in  weicbing 
the  stadts  was  not  improper  as  against  the 
contention  that  the  issue  as  to  whether  the 
weighing  had  been  done  in  time  had  been  set- 
tlea  on  a  previous  trial,  since,  if  such  was  the 
fact,  defendant  was  not  prejudiced  by  a  ruling 
requiring  plaintiffs  to  prove  the  fact  over 
again.— «tiuth  Bros.  &  Cooper  v.  Hanson,  187 
P.  362. 

^9l033(S)  (Kan.)  That  defendant  places  an 
interpretation  on  an  instruction  glren  which 
makes  it  too  &vorable  to  him  is  not  a  ground 
on  which  he  can  successfully  attack  the  judg- 
ment.—Smith  Bros.-  &  Cooper  v.  Hanson,  187 
P.  262. 

«»i038(18)  (Cal.App.)  Variance  between 
complaint  in  unlawful  detainer  action,  alleging 

ftlaintiff  to  have  been  incorporated  under  the 
awe  of  California,  and  proof  of  incorporation 
under  laws  of  another  state,  was  not  ground 
for  reversal;  it  being  immaterial  whether 
plaintiff  was  incorporated  under  the  lawn  of 
the  one  or  the  other  of  the  states.— Tropical 
Inv.  Co.  V.  Brown,  187  P.  183. 
^3l04i(4)  (Kan.)  AVhere  a  demurrer  to  a 
petition  was  overruled,  although  an  essential 
allegation  was  lacking,  and  at  the  trial  without 
a  Jury  testimony  to  support  such  an  allegation 
WM  admitted  over  objection,  and  pending  the 
dedsion  of  a  demurrer  to  ptalnttlTs  evidence 
the  court  permitted  an  amendment  to  the  peti- 
tion to  conform  to  such  testimony,  there  was  no 
reversible  error,  where  defendants  were  not 
denied  opportunity  to  make  a  full  showiDg,  and 
do  not  appear  to  nave  suffered  any  snbsuintial 
prejudice.— File  v.  Coniselman.  187  P.  878. 
«=s9l046(l)  (Wash.)  Complaitit  cannot  be 
made  that  the  trial  Judge  erred  in  treating  in- 
formation, acquired  1^  aim  upon  a  view  of  the 
premises  and  disputed  boundary  line,  as  evi- 
dence independent  of  the  testiinony  on  the 
trial  to  a  greater  extent  than  he  was  warrant- 
ed in  doing,  where  the  evidence  upon  the  trial 
compels  tiie  conclusion  that  It  dearly  pre- 
ponaerates  in  support  of  the  court's  finding  in- 
dependent of  the  judge's  view  of  the  premises. 
— SampleB  v.  Kergao,  187  P.  3S3. 
«=:3l046(3)  (Kan.)  A  judgment  of  the  dis- 
trict court  will  not  be  reversed  for  error  in 
placing  the  burden  of  proof  In  an  action  tried 
without  a  jury,  where  each  of  the  parties  had 
ample  opportunity  to  introduce  all  hia  evidence. 
—Appeal  of  Board  of  County  Com'rs,  187  P. 
604. 

«=>I047(2)  (Cal.App.)  Where  the  reservation 
of  a  ruling  on  the  admissibility  in  evidence  of 
a  note  sued  on  was  a  mere  irrcgularit>',  plain- 
tiff having  cstabliBhed  a  case  on  other  evidence, 
and  did  not  result  in  any  real  injustice,  the 
judgment  will  nut  be  disturbed  on  ajipeal,  al- 
though one  of  the  parties  was  misled  to  a  cer- 
tain extent  by  such  action  of  the  court. — Eh- 
ner  v.  West  Hollywood  Transfer  Co.,  187  P. 
114. 

0=9  1048(2)  (Mont.)  In  an  action  on  quantum 
meruit,  where  plaintiff  testified  to  an  express 
contract  fixing  the  compensation,  which  then 
became  the  quantum  meruit  in  the  case,  the 
fact  that  he  was  thereafter  permitted  to  ten- 
tify  that  such  sum  was  the  reasonable  value 
of. the  services,  without  being  first  technically 
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quslified  as  an  expert  witness,  was  ImniaterisL 

-Duly  V.  Kelley.  187  P.  1022. 
<^i048(6)  (Wash.)  In  brokers*  action  for 
commission  on  ground'  that  tfaey  procured  a 
purchaser  ready,  willing,  and  able  to  buy  de- 
fendants* property,  but  that  defendants  refo.<:<>d 
to  consummate  sale,  defendants,  having  rvfuf<Ml 
to  sell  to  such  purchaser  at  any  pric^.  could 
not  complain  of  court's  refusal  to  permit  then! 
to  erosa-ezamine  purchaser  as  to  his  «bili&  *o 
pay.— Utterback  v.  Johnson,  187  P.  389. 

050(1)  (Kan.)  In  ait  action  to  recover 
overpayments  made  for  hay  purchased  accoH- 
ing  to  an  estimated  weight,  evidence  that  de- 
fendants had  warranted  and  represented  to 
plaintiffs  that  400  cubic  feet  of  hay  would 
weigh  a  ton  was  not  prejndidal  inJectiTiK 
an  LBsae  of  fraud  into  the  case  wbi<A  issue  bad 
been  eliminated  on  appeal  from  a  previong 
trial. — Smith  Bros.  &  C5ooper  v.  Hanson,  1S7 
P,  262. 

«=»I053(4)  (Cal.)  Though  erroneous  to  admit 
testimony  of  plaintiff,  suing  for  injuries,  as  to 
what  she  had  been  told  regarding  permanence 
of  her  injuries  by  physician  not  regularly  em- 

Kloyed  by  her.  error  was  harmless,  where  court 
istructed  that  such  statement  should  be  con- 
sidered solely  in  determining  how  plaintiff  felt 
about  her  injuries  and  the  other  evidence  suf- 
ficiently showed  permanence.— Boa  v.  Son 
Prancisco-Oakland  Terminal  Rys.,  187  P.  2. 
«=>1053(4)  (Kaa.)  In  an  action  to  recover 
overpayments  for  hay  purchased  according  lo 
an  estimated  weight,  purchaser  having  an  op- 
tion of  determining  the  true  weight  1^  weigh- 
ing certain  stacks,  evidence  that  defendant  bad 
objected  to  weighing  the  hay  because  it  was 
too  dry  at  the  ume  was  nonprejudicial,  where 
the  jury  were  instructed  that  no  oral  agree- 
ment as  to  weight  of  hay  made  before  written 
contract  should  be  considered.— Smith  Bros,  it 
Cooper  V.  Hansoil,  187  P.  262. 
«=»  1054(1)  (Ca].App.)  The  admission  of  evi- 
dence by  the  court  trying  case  without  s  Jury, 
U  error,  was  not  ground  for  revenal,  when 
there  was  ample  evidence,  without  sudi  alleged 
erroneously  admitted  evidence,  to  sustain  the 
court's  findings.— Gould  v.  Van  Home,  187  P. 
35. 

«a»l054(l)  (NJkL)  Hie  erroneous  adbnlssion 
of  testimony  in  a  case  tried  by  the  court  af- 
fords no  ground  for  reversal,  unless  it  ap- 
pears that  the  court  considered  such  testimooy 
in  deciding  the  case.- McGonlrie  t.  Eagle 
Town-Site  Co..  187  P.  546. 
€=»t056(2)  (CaLApp.)  The  erroneous  exclu- 
sion, on  objection  of  one  defendant,  of  an  or- 
dinance offered  by  plaintiff,  suing  for  personal 
injuries,  if  available  to  another  defendant,  who 
did  not  urge  Its  admission,  is  no  ground  for  re- 
versal, where  liability  of  both  defendants  was 
independent  of  any  ordinance.— Du  Val  T.  Boos 
BroB.  Cafeteria  Co.,  187  P.  787. 
®s»l058(l)  (CaL)  ExdusioB  of  questions.  In 
action  to  recover  back  taxes,  as  to  method  pur- 
sued by  assessing  board,  is  harmless,  sudi 
method  being  otucrwise  made  to  appear.— 
MUler  &  Lux  v.  lUchardson,  187  P.  411. 
«a»l062(2>  (KanJ  In  an  action  to  recover 
overpayments  for  hay  bought  by  an  estimate 
arrived  at  by  measurement,  refusal  to  submit 
the  special  question  as  to  w&ether  the  stacks 
were  fairly  measured  to  the  satisfaction  of  both 
parties  was  not  prejudicial,  since  the  snswer 
could  not  have  affected  the  verdict. — Smith 
Bros.  &  Cooper  v.  Hanson,  187  P.  262. 
^1(^1(6)  (CaLApp.)  Finding  as  to  plaintiff 
paying  taxes  on  ditch  and  water  rights  may  be 
disregarded,  hia  title  to  both,  to  the  extent  that 
he  had  not  abandoned  them,  depending,  not  on 
prescription,  but  on  prior  appropriation  and 
use.— A.ver  v.  Cnmdoni,  187  P.  137. 
®:s9l07l(0)  (Idaho)  In  action  to  foredose  s 
mort^nge  on  placer  mining  claims  and  the 
buildings  and  iinprovementa  thereon,  including 
a  steam-actuated  hydraulic  power  plant,  to- 
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aether  witli  all  appurtenances  thereto  belong- 
ing,  wherein  an  ailentioii  that  ft  part  of  a 
claim  and  the  pnmpiiiff  pJant  and  bnQdinsa 
thereon  were  InadrerteDtlr  omitted  from  the 
description  was  denied  in  the  croas-complaint. 
the  tnal  coart's  failure  to  find  the  facts  on  all 
material  ismiea  raised  by  cross-complaint  would 
alone  necessitate  a  reTer8aI.-^ncUe  t.  Hill, 
18T  P.  943. 

9=91071(6)  (Kan.)  Where  eonnsel,  at  opening 
of  trial  of  an  appeal  from  a  report  of  a  Bur- 
vvj,  requested  court  to  make  special  findings  of 
fact  and  concludons  of  law,  and  repeated  the 
request  at  eondnsfon  of  the  evidence,  and  court 
asked  counsel  to  submit  such  findlncs  as  they 
desired  made,  but  none  were  famished,  and, 
though  no  pleadings  appeared  to  have  been 
filed  and  the  oonrt  made  a  finding  on  the  con- 
trolling controrerted  quesUon  of  fact  and  ren- 
dered judgment  accordingly,  its  refusal  to 
make  further  findings  of  fact  was  not  prejudi- 
cial, notwithstanding  Code  Civ.  Proc.  {  297 
(Gen.  St.  1015,  %  7197).— Appeal  of  Anderson, 
187  P.  677. 

®»I072  (Ca].App.)  Assuming  that  it  was  er- 
ror for  the  court  to  refuse  to  make  an  order  on 
motion  for  new  trial  requiring  the  phonograph- 
ic reporter  to  read  from  his  notes  all  the  evi- 
dence taken  at  the  trial,  thus  depriving  the  de- 
feated party  of  his  right  to  presmt  argument 
on  the  Buffldency  of  the  evidence,  such  error 
was  harmless,  where  an  appeal  was  taken  by 
the  alternative  method  and  the  reporter's  notes 
were  transcribed  in  fall,  and  there  was  suffi- 
cient evidence  to  snst^  the  verdict.— John- 
son T.  Hendrick,  187  P.  782. 

(I)  Error  Waived  In  AppellAte  Court. 

«=9l078<l)  (N.M.)  Assignments  of  error  not 
argued  in  brief  will  be  deemed  to  be  waived.— 
Alvarado  Min.  &  MiU.  Co.  v.  Wamock.  187  P. 

542. 

(J)  DcclaloBs  of  iBtemediate  Conrts. 

4=31082(2)  (CaLApp.)  The  Snpr^e  Court  will 
not  consider  the  action  of  the  District  Court 
of  Appeal  in  modifying  the  judgment  appealed 
from,  where  no  complaint  is  made  In  regard 
thereto  in  the  petition  to  the  Supreme  Court.— 
Milea  t.  HoUingsworth.  187  P.  107. 

(K)  SabaeqiBeat  Appeals. 

^=>I097(4)  (Cal.)  Decision  on  appeal  that 
speaal  defense,  in  action  on  reinsurance  policj', 
demurrer  to  which  had  been  sustained,  was 
available,  is  not  the  law  of  the  case  where  after 
remand  important  change  in  respect  to  the 
facts  was  created  by  amendment  of  the  com- 
plaint.—Royal  Ins,  Go.  of  Liiverpool,  England, 
v.  Caledonian  Ins.  Co.  at  Edinburgh,  Scotland, 
187  P.  74a 

9=>I007(4)  (CaLApp.)  Dedaion  on  prior  ap- 
peal, in  an  action  on  porchase-mone}  notes  by 
the  seller  of  an  engine,  ou  the  question  whether 
the  order  for  the  engine  contained  a  warranty, 
became  the  Jaw  of  the  case  as  to  such  question, 
and  is  controlling  on  subsequent  appeal,  though 
the  seller  has  been  permitted  to  amend  com- 
plaint to  change  the  suit  from  one  at  law  for  a 
balance  due  on  the  notes  to  one  in  equity  foi- 
foredosure  of  the  mortgage  on  the  engine  se- 
curing them.— J.  I.  Case  Threshing  Madi.  Co. 
v.  Copren  Bros.,  187  P.  772. 
«=»I099(1)  (Cal.)  Adjudication  on  former  ap- 
peal that  under  Act  Cong.  July  1,  VM'2,  rcsur- 
vey  of  school  land  superseded  original  survey, 
regulates  the  disposition  of  the  public  land 
within  the  area  affected  as  to  all  persons  not  in 
the  actual  occupancy '  thereof ,  and  that  section 
57  of  new  survey  ia  identical  with  section  36, 
and  not  section  33  of  old  survey,  is  conclusive 
on  subsequent  appeal,  where  the  pleadings  and 
evidence  presented  on  sut)sequent  appeal  are 
identical  with  those  presented  on  former  ap- 
peaU-In  re  Scott,  187  P.  8. 


«=>I099<3)  (Colo.)  Where,  after  Jadgment,  In 
action  by  plaintiff  suing  in  her  individual  capac- 
ity under  the  state  law,  had  been  set  aside  on 
appeal,  plaintiff  amended  her  complaint  in  ma- 
terial particulars  only  so  as  to  fix  her  rela- 
tionship to  decedent  as  administratrix,  and 
alleged  that  defendant  was  engaged  in  inter- 
state commerce  at  the  time  of  the  accident, 
dedrion  on  said  appeal  that  death  of  decedent 
through  defendant  B  negligence  was  the  cause 
of  action  is  conclusive  on  subsequent  appeal 
that  amended  complaint  does  not  state  a  new 
and  different  cause  of  action.— Wilaon  t.  Den- 
ver A:  R.  O.  R.  Co.,  187  P.  1027. 

XVH.  DETSBMIMATIOK  AlTD  DISPO- 
SITION OF  0A1T8E. 

«=>!  170(1)  (Okl.)  ^Tbere  errors  in  trial  have 
not  resulted  in  a  miscarriage  of  Justiee  or  fn 
a  Bobstautial  violation  of  appellant'B  consti- 
tutional or  statutory  rights,  there  will  be  no 
reversal,  in  view  of  Rev.  Laws  1910,  |  6006^ 
Stein  T.  Lawrence,  187  P.  472. 
(e=>ll70(6)  (CatApp.)  In  action  for  injuries 
from  coUi^on  between  plaintiff's  huggy  and  de- 
fendant's automobile,  error,  if  any,  in  permit- 
ting plaintiff,  who  did  not  plead  special  dam- 
ages, to  testify  that,  while  be  was  confined  to 
bis  bed,  because  of  injuries  he  was  worried  over 
the  harvesting  of  lis  crops,  htid  not  to  warrant 
reversal,  in  view  of  Const,  art  6,  {  4%,  as  to 
not  setting  aside  judgment  for  error  not  result- 
ing in  miscarriage  of  justice.— Freiburg  v.  Is- 
raul.  187  P.  130. 

170(9)  (Aria.)  In  an  action  against  a  rap- 
id transit  company  for  injuries  resulting  in 
alleged  recurrence  of  tuberculosis,  an  instruc- 
tion on  aggravation  of  the  disease,  if  errone- 
ou&  is  not  reversible  '  error,  in  view  of  Civ. 
Code  191S,  par.  423,  since  Uie  aggravation  of 
an  existing  disease  resulting  from  wrongful  in- 
juries is  not  a  full  defense  to  an  action  charg- 
ing recurrence  of  the  disease  as  a  result  of 
such  wrong.— Tucson  Rapid  Transit  Co.  v. 
Rubiaz,  187  P.  668. 

"fis=3l  170(8)  (Mont.l  Though  instructions  giv- 
en were  faulty,  the  judgment  cannot  be  reversed 
on  that  account  under  Rev.  Codes,  {  6503,  re- 
quiring disregard  of  errors  not  alfecting  sub- 
stantial rights,  if  the  Jury  could  not  have  been 
misted  by  the  charge  as  a  whole.— Surman  v. 
Cruae,  187  P.  800. 

®=>l  180(1)  (Colo.)  Where  quo  warranto  was 
brought  to  oust  respondent  from  office  of  divi- 
sion engineer,  and  judgment  of  lower  court 
waa  for  respondent,  and  such  judgment  was 
reversed  on  appeal,  and  judgment  was  again 
bad  for  respondent  below,  and  while  the  case 
was  pending  before  the  Supreme  Court  the 
dvil  service  amendment  to  the  Constitution 
was  passed,  respoodent  eaunot  daim  that  be 
was  lawfuUy  holding  tbe  position  at  the  time 
the  amendment  took  effect.  In  that  the  first 
judgment  of  the  court  below  was  not  super- 
seded, since  the  reversal  of  such  judgment  in 
effect  determined  that  respondent  was  holding 
the  position  wroogfully  and  unlawfully;  ac- 
tion of  the  trial  court  In  anstainln^  a  demurrer 
to  the  petition  in  quo  warranto  being  reversed 
on  the  first  appeal— People  t.  CUiew,  187  P. 
513. 

^1180(2)  (Wash.)  Where  In  a  will  contest 
an  allowance  was  made  for  attorneys*  fees,  but 

the  case  war;  rever^ted  on  appeal  without  men- 
tioning the  fees,  the  order  allowing  the  fees 
falls  with  the  reversal.— In  re  Geissler's  Es- 
Ute,  187  P.  711. 

ZVm.  UABII.ITIES  ON  BONDS  AND 
UNDERTAKINGS. 

^=>(233  (Okl.)  Bonds  given  on  successive  ap- 
peals are  cumulative  In  effect,  and  the  givinc 
of  the  second  does  not  discbarye  the  first,  as 
they  are  separate  coutracta  given  to  aeearo 
the  falfillmeut  at  the  same  obligation,  and  tha 
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obliree  may  proceed  upon  dither  or  both  until 
he  has  obtained  satisfaction  of  his  jodpneut.— 
First  Nat  Bank  Bldg.  Co.  t.  Riddle,  187  P. 
479. 

«ss>(234(6)  (OkL)  A  supersedeas  bond  in  on 
ejectment  ease,  which  provides  the  defeadacts 
win  par  all  damages,  indndcs  the  reasonable 
rental  value  of  the  premisea  eoding  appeal- 
First  Nat  Bank  Bldg.  Co.  t.  Biddle,  187  P. 
479. 

Where  plaintiff  in  ejectment  recovers  judg- 
ment for  posaeesion  and  defendants  appeal, 
and  the  Judgment  on  Gnal  hearuiK  is  affirmed, 
the  amount  of  recoverr  by  plaiotiff  against 
defendant  and  the  sureties  on  his  supersedeas 
bond  is  the  fair  and  reasonable  rental  value 
for  the  nse  of  the  property,  while  so  unlaw- 
fully held  by  defendant.— Id. 

APPEARANCE. 

See  Adoption,  12 ;  Appeal  and  Error,  4=» 
435;  Master  and  Servant  «=>308^;  Pro- 
cess, ^^19. 

4s>IO  (CaLApp.)  Defendant  who  had  i^peared 
apedally  to  move  that  aervice  of  summons  by 

fmblication  be  quashed,  by  moving  for  and  tak- 
ng  order  extending  time  in  which  to  answer 
in  case  motion  to  quash  service  of  summons 
should  be  denied,  personally  appeared  In  the 
action.— Payne  v.  Pullan,  187  P.  127. 
4=»I0  (Wash.)  Where,  after  motion  to  quash 
service  was  overruled,  defendant  appeared  gen- 
erally by  answer  and  asked  for  judgm«it  on 
the  merits,  but  did  not  preserve  in  such  answer 
its  special  appearance  to  attack  the  service,  It 
waived  such  special  appearance.— Kubey  v. 
Travelers*  Protective  Aas'n  of  America,  ls7  P. 
335. 

^9lfl(l)  (Colo.)  A  nonresident  defendant,  bj 
i^pearlng  and  mipg  an  answer  to  plaintifTs 
petition,  gives  the  court  jurisdiction  over  his 
person.— Clark  v.  O'Donnell,  187  P.  534. 
^320  (Cal.App.)  If  a  defendant  in  a  civH  ac- 
tion appears  therein  without  having  been  duly 
summoned,  he  submits  himself  to  the  court's 
Jurisdiction  as  effectually  as  If  he  had  been 
served  with  aummons.— Ex  parte  MacDonald, 
187  P.  991. 

«»24(4)  (Oal.App.)  Defendant,  after  having 
appeared  generally  and  submitted  to  the  juris- 
diction of  the  court  without  objection,  cannot, 
on  appeal,  claim  the  fact  the  summons  served 
was  insufficient  as  to  the  time  therein'  given 
her  to  appear.— Tropical  Inv.  Co.  v.  Brown,  187 
P.  133. 

ARBITRATION  AND  AWARD. 

See  Master  and  Servant.  ^S3»385.  398%. 

I.  suBmsnoH. 

«=>7  (Wa8h.»  Clause  in  contract  of  sale,  pro- 
viding for  arbitration  of  any  dispute  as  to  the 
proper  fulfillment  of  the  contract,  has  uo  refer- 
ence to  a  dispute  as  to  the  price  fixed  by  the 
contract.— GUe  v.  Tsutakawa,  187  P.  323. 

A  belated  tender  of  arbitration  of  a  dispute 
other  than  such  as  the  contract  required  arbi- 
trated cannot  have  the  effect  of  reading  into 
the  contract  a  requirement  of  auch  arbitration. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=»722%. 

ARMY  AND  NAVY. 

See  Public  Lands,  ®=>35. 

«sa34  fN.M.)  Soldiers'  and  Sailors'  Relief  Act 
March  8^  1918,  |  200  (U.  S.  Comp.  St.  1918, 
IT.  S.  Comp.  St.  Ann.  Supp.  1919,  g  3078^bb). 
requiring  plaintiff  before  entry  of  judgment 
against  a  defendsnt  in  default  to  file  an  affi- 
'davit  that  defendant  is  not  in  military  service, 
•does  not  entitle  the  defendant,  who  was  not) 


la  audi  MTvlee,  to  set  ulda  a  default  Judg- 
ment  against  him,  where  audi  affidavit  was  not 
filed  before  default  judgment  was  taken. — ^Al- 
zugaray  v.  Onzurei,  187  P.  5^. 

PlaintifTs  failure  before  entry  of  judgment 
against  a  defendant  in  default  to  file  an  affi- 
davit that  defendant  is  not  in  the  militarr 
service,  as  required  by  Soldiers'  and  Sailors' 
Relief  Act  March  8,  1918,  |  200  (U.  S.  Comp. 
St.  1918.  U.  S.  Comp.  St  Ann.  Supp.  1919. 
i  3078^bb),  !■  not  an  irregularity  for  which 
ju^^ent^^iay  b«  set  aside  under  Coda  1915, 

"  ARSON. 

•^t2  (OkI.Cr.App.)  Under  Rev.  Laws  1910,  | 
26(^,  providing  that  to  constitute  arson  it  ia 
not  necessary  that  another  than  accused  should 
have  had  ownership  of  building,  it  beinc  suffi- 
dent  if  another  was  rightfully  in  poasesaion  of 
or  was  actually  occupying  it  at  time  of  bnrning. 
construed  with  section  2598,  defining  arson  as 
wiUfol  and  malidous  burning  of  boudiiw  with 
intent  to  destroy  it,  one  may  be  guilty  of  arson 
in  second  decree  as  to  a  mUfnl  and  maliciaus 
burninK  of  a  building  owned  by  another  and  oe- 
1^  hlnudf.— Clenene  t.  State,  187  P. 

«3»I8  (Okl.Cr.^>p.)  An  information  diai«^ 
that  duendant  unlawfully  and  fdonionaly  in 
nighttime  burned  a  building  of  a  certain  de- 
scription and  locatitm,  with  allegation  of  own- 
ership by  another  and  occupancy  thereof  by  de- 
fmdant  on  a  dwdling,  with  the  willful  and  fe- 
lonious intent  to  destroy  it  with  fire,  euffidentl7 
charged  a  burning  thereof  with  intent  to  de- 
stroy It  by  fire.— Clemens  v-  Stoto,  187  P.  1100. 
«S32S  <Okl.Cr.App.)  In  view  Of  Rev.  Laws 
1910, 1  2604,  providing  that  faHore  to  deaisnate 
or  error  in  designating  in  indictment  for  arson 
the  owner  or  occupant  of  a  building  ahall  not 
prejudice  proceedings  if  on  whole  desoription 
thereof  it  is  sufficiently  identified  to  enable  de- 
fendant to  prepare  hia  defenoe,  as  in  thia  case, 
where  information  diarged  ownership  in  W.  I. 
S.  while  evidence  tended  to  show  tbat  his 
daughter  was  actual  owner,  the  variance  was 
immatoriaL— Clemens  r.  Btoto,  187  P.  llOa 

ASSAULT  AND  BAHERY. 

See  Homicide ;  Bap^  ^22,  8^ 


«»70-7»; 


ASSESSMENT. 

See  Corporations,  «s»620;  Drai 
Municipal  CorponitionB,  4=»41 

ASSIGNMENTS. 

See  Attorney  and  CUent,  ^174,  184;  BHls 
and  Notes,  «=9293:  Brokers,  «=:»46;  Car- 
riers, «=3S1,  5S ;  Chattel  Mortgages,  <S=>206, 
229;  Corporations,  «=>473 ;  Equity,  «=>57; 
Landlord  and  Tenant,  4=>78,  79;  limitation 
of  Actions,  «=3l74;  Mortgages,  «=3l83; 
Vendor  and  Purchaser,  ^^219. 

X.  BEQUISXTES  AMD  VALmXTT. 

(A)  Pvopevtr,  Batatca,  and  Bivkto  Anigca- 

able. 

«=»27  (Cdo.)  A  chattel  mortgagee's  risht  of 
action  for  conversion  may  be  assigned  with 
assignment  of  the  note  and  mortgage. — Zinn  v. 
Denver  Uve  Stock  Conunisdon  Co.,  187  P. 

1033. 

(B)  Mode  and  Snfflclency  of  AMlaruBient. 

^=>48  (CaLApp.)  Where  the  buyer  of  land  dH 
not  deliver  fruit  under  bis  sellers'  contract  with 
plaintiff's  assignor,  but  under  his  own  contract 
with  a  third  person,  he  did  not  volnntarily  ac- 
cept the  benefits  of  the  contract  between  his 
sellers  and  plaintiff's  assignor,  so  as  to  effect 
an  equitable  assignment  of  the  contract  bind- 
ing upon  him  under  Civ.  Code,  |  1S88.— Califor- 
nia Packing  Corpcffatkm  T.  Wmiman,  187  P.  77. 
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rr.  AOTXORB. 

«=»I38  (Kan.)  Id  an  action  by  plaintiff  aa  the 
assignee  of  an  order  on  defendant  by  one  H. 
to  pay  to  tbe  aBsignor  fSOO,  the  maker'a  com- 
mission on  an  oil  deal,  sadi  order  to  be  de- 
fradanfs  receipt  for  the  same,  the  anatalning 
of  a  demurrer  to  plaintUTa  evidence  htid  er- 
roncfniB.— ^avis  t.  SimpBon,  187  P.  OSL 

ASSOCIATE  ATTORNEY. 

See  Appeal  and  Error,  «=»412. 

ASSOCIATIONS. 

See  In  toxica  ting  Litiaors,  ^=>08. 

ASSUMPSIT,  ACTION  OF. 

See  Abatement  and  Revival,  ^s>8 ;  Action, 
28;  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant.  «=3>204r-217. 

ATTACHMENT. 

See  Chattel  Mortgages,  ^17;  Bstoppel,  ^» 
83  ;  Evidence,  <S=>258 ;  Fraudolent  Convey- 
ancea,  «=»288;  l^rtiea,  «3>69;  SheriAa  and 
Constablea,  «=979»  100;  Venue, 

V.  LEVT.  X.IEH.  AND  OTTSTOPT  AWP 
DXSPOSinOH  OF  PROPBRTT. 

<t=»l93  (Mont.)  Failnre  of  aheriff  to  secure  an 
ot^cr  of  court,  as  required  by  Rev.  Codes,  S 
3167,  does  not  relieve  him  from  personal  lia- 
bility to  one  am>ointed  by  him  to  take  care  of 
attached  property;  appointee  being  under  no 
obligation  to  determine  as  to  whether  or  not 
auch  an  order  has  been  secared,  in  view  of  sec- 
tiona  6211,  666a  7962,  «ubd.  1B.-Daly  v.  Kd- 
ley,  187  P.  lOfiS. 

Tbe  fact  that  a  peraon  was  in  the  employ 
of  tbe  owner,  trustee,  or  receiver  of  attached 

Eroperty  during  a  part  or  all  of  the  time  that 
e  was  in  charge  of  such  property  aa  keeper 
under  appointment  by  a  sheriff,  did  not  pre- 
dude  his  right  to  recover  from  the  sheriff  the 
reasonable  value  of  his  services  as  a  keeper. 
—Id. 

One  who  had  been  appointed  by  sheriff  as 
keeper  of  attached  property  without  order  of 
court  was  entitled  to  recover  from  the  sheriff  a 
reasonable  compensation  from  the  time  of  bis 
appointment  to  the  time  when  he  surrendered 
or  was  required  to  surrender  possession  of  the 
attached  property  to  some  other  person.— Id. 

In  an  action  against  a  sheriff  by  a  keeper  of 
attached  property,  appointed  by  the  sheriff 
without  an  order  of  court,  a  verdict  for  $800 
held  not  excessive  as  a  matter  of  law  where 
plaintiff  acted  as  keeper  tor  400  days,  although 
part  of  the  time  he  was  aleo  employed  by  a 
receiver  or  trustee  of  the  owner  of  property  of 
which  tbe  attached  property  formed  a  part  as  a 
general  auperintendent.— Id. 

Vm.  0LAIM8  BT  THIRD  PERSONS. 

^==>300  (Or.)  In  a  replevin  action  brought 
against  the  sheriff  for  property,  including  a 
tractor  and  aatomobile  attached,  a  deed  record 
disclosing  a  conveyance  to  plaintiff  of  tbe  prop- 
er^ was  admissible  to  prove  the  purdiase  of 
the  property  by  him,  notwithstanding  that  the 
date  of  transfer  and  recording  was  subs^uent 
to  that  of  the  attachment,  and  that  tbe  instru- 
ment was  recorded  in  the  deed  record.— Utah- 
Idaho  Sugar  Go.  v.  Lewis,  187  P.  590. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  ^»412,  984,  1180; 
Costs,  ^172,  264  ;  Criminal  Law,  «=»1166  r 
Drains,  ^»38:  Executors  and  AdminiBtra- 
tora,  ^=920;   Indictment  and  Information, 


^»39j  Interpleader,  ^sSS;  Judgment,  «3> 
19, 143 ;  Minea  and  Minerals,  «s»77 ;  Princi- 
pal and  Surety,  4ss»166. 

Z.  TBB  OFFICE  OF  ATTORNEY. 
(B).  PrlTUasM,  OlMblUtlM,  mm4.  UablU- 
Ue». 

^=320  (OkLCrApp.)  An  attorney  cannot  rep- 
resent conflicting  interests  or  undertake  to  dis- 
eharge  inconsiatent  duties.— Stedey  8t^, 
187  P.  SSL 

(C)  SaspenaloB  mnd  Dlabarmont. 

^:33S  (Mont)  In  proceedings  to  disbar  an  at- 
torney for  conductmg  a  place  where  intoxicat- 
ing liquors  were  sold  in  violation  of  law,  the 
record  of  conviction  for  such  violation  was 
sufficient  to  establish  tbe  charge  of  misconduct 
constituting  the  basis  for  the  disbarment  pro- 
ceedings—In  re  Gallicotte,  187  P.  1019. 
<^=>45  (Mont.)  Operating  a  place  where  Intoxi- 
cating liquors  are  sold,  bartered,  and  given 
away  in  violation  of  law,  and  where  persons 
are  permitted  to  resort  for  the  purpose  of 
drinUng  intoxicating  liquors  as  a  beverage  In 
Violation  of  law,  coostituteB  groand  for  disbar- 
ment.—In  re  Gallicotte,  187  P.  1019. 
<^48  (CaL)  An  attorney  removed  aa  district 
attcffney  of  a  county  pursuant  to  Pen.  Code, 
S  768  et  seq.,  other  than  by  impeachmmt  fw 
alleged  misconduct,  though  not  subject  to  sum- 
mary procedure  for  disbarment  under  Code  Civ. 
Proc.  f  288,  is  nevertheless  subject  to  disbar- 
ment proceedings  on  account  of  matters  alleged 
in  the  accusation  against  him  in  the  removal 
proceedings,  but .  the  disbarment  proceedings 
must  be  based  on  accusation  in  writmg,  itati^ 
tbe  matters  charged  and  entailing  notice  and 
trial.— In  re  Reid,  187  P.  7. 
*=>49  (Oal.)  The  summary  procedure  for  dis- 
barment of  an  attorney  provided  by  Code  Civ. 
Proc.  g  288,  in  cases  where  the  attorney  has 
been  convicted  of  a  felony  or  misdemeanor  in- 
volving  moral  turpitude,  is  not  applicable  in 
the  case  of  proeeeaintt  for  removal  of  the  at- 
torney from  public  omiee,  as  the  office  of  dis- 
trict attorney  of  a  countr.  under  Penal  Code, 
f  7SS  et  seq.,  relating  to  toe  removal  of  public 
officers  other  than  by  impeachment  for  alleged 
misconduct  in  offin;  the  provisions  in  section 
288  being  limited  to  prosecutions  for  a  crimi- 
nal offense  defined  by  statute  in  which  the  judg- 
ment finally  determines  for  all  purposes  the 
question  of  guilt  or  innocence  of  the  particular 
crime.-^-In  re  Reid,  187  P.  7. 
«=s>54  (Wadi.)  Though 'is  disbarment  proceed- 
ings the  Supreme  Court  owes  respect  to  the 
state  board  of  law  examiners  and  the  force  of 
its  recommendations  ttiat  the  attorney  be  sus- 
pended from  practice  for  a  certain  period,  such 
recommendations  will  not  be  folloirad,  where  a 
consideration  of  all  the  evidence,  coneisting 
lai^ely  of  depositions  and  documents,  with  the 
arguments  of  counsel,  satisfies  the  court  tfaat 
the  diargee  have  not  been  sustained.— In  n 
Ryiek,  187  P.  S64. 

II.  BETAIKER  AND  AUTHORITT. 

<S=»63  (Or.)  T^e  relationshto  of  attorney  and 
client  is  that  of  principal  and  agent.— Ldunan  t. 
Knott,  187  P.  1109. 

IV.  COMPENSATION  AND  UEN  OF 
ATTORNEY. 

(B)  Lien. 

^174  (Colo.)  There  Is  nothing  in  Uie  nature 
of  an  action  for  malicious  prosecution  prevent- 
ing it  from  being  the  subject  of  sn  equitable 
assignment,  under  Rev.  St.  1908,  %  242.— Dank- 
wardt  V.  Kermode,  187  P.  519. 
®=>I80  (Colo.)  The  prindpal  purpose  of  Rev. 
St.  1908,  S  242,  providing  that  an  attorney  may 
file  a  notice  of  his  lien  with  the  derk  of  the 
court  where  a  judgment  is  rendered,  is  to 
protect  innocent  purchasers  of  the  fruits  of  a 
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jodgmcnt,  and  the  Uen  of  an  attorner  la  good 
aa  aaainst  any  peraon  haTioc  actual  notice  of 
bis  daim  of  lien;  tfae  statatorr  notice  not  be- 
ing a  prerequisite.— Clark  T.  O^Donnell,  187  P. 
(>a4. 

As  between  attorney  and  client,  nothing  need 
be  done  by  the  attorney  prior  to  enforcement 
of  Ida  lien  tfainBt  frnltB  of  a  jadgment  in  Us 
djent**  favor,  and  it  ia  not  necessary  for  the 
attorney  to  fite  any  formal  notice  wiUi  the 
clerk  of  the  court  iniere  the  action  waa  pend- 
ing.—Id. 

*»lft2(8)  (Oolo.)  Where  an  attorney  was 
employed  to  recover  shares  of  capital  stock  of 
a  corporation  under  a  contract  giving  the  di- 
ent  an  option  to  parchase,  and  there  was  a 
decree  for  plaintiff,  and  a  certi&cate  was  is- 
sued and  lodged  In  the  registry  of  the  court, 
and  stood  in  the  name  of  the  dlent,  who,  in 
order  to  obtain  the  stock,  entered  Into  an 
agreement  with  other  persons  in  order  to  raise 
the  neceseary  money,  the  client  and  the  other 
persona  to  have  each  a  certain  Interest  in  the 
stock,  and  on  payment  of  the  money  the  stock 
was  turned  over  to  the  attorney  for  trans- 
mission and  lodgment  with  a  trust  company, 
the  attorney  had  a  lien  on  his  dienfa  interest 
in  the  certificate  while  in  his  hands.— Clark  v. 
O'Donnell.  187  P.  534. 

An  attorney,  retained  to  enforce  a  contract 
to  aell  corporate  stock,  waa  entitled  to  a  hen 
on  the  stock;  judgment  being  rendered  in  fa- 
vor of  his  client."--Id. 

«»I84  (Colo.)  Under  Rev..  St.  1908,  }  242, 

gving  attorneys  a  lien  on  claims  and  demands 
suit  tor  their  fees  and  on  any  judgment  ob- 
tained, a  contract  between  attorney  and  client, 
providing  that  the  attorney  shall  receive  a 
specified  percentage  of  anything  recovered, 
operates  aa  an  equitable  asa^nment  of  the  de- 
mand axainst  defendant  to  the  extent  of  giv- 
ing the  attorney  a  first  lien  on  the  judgment  to 
tlie  amount  of  the  agreed  compensation. — 
Dankwardt  v.  Kermode,  187  P.  B19. 
4=>I86  (Colo.)  Where  plaintiff  recovered  for 
his  dient  700,000  sharea  of  stock,  which  was 
represented  by  a  certificate  placed  in  the  reg- 
istry of  the  court  and  delivered  to  tfae  attor- 
ney, on  payment  by  his  client,  and  others  who 
became  mterested  with  him  in  the  stock,  of  a 
certain  sum  ot  money,  he  did  not  loae  bis  lien 
on  his  client's  interest  in  the  certificate  of 
stock  by  parting  with  possession  thereof  and 
sending  it  to  a  uustee,  who  waa  to  bold  it  for 
the  benefit  of  bis  dient  and  the  other  intcreat- 
ed  persons,  where  he  notified  such  truatee,  at 
the  time  of  parting  with  poasessioa  of  the 
certificate  of  Ktock,  of  bis  daim  of  lien  on  his 
client's  interest  for  services  rendered  in  re- 
covering the  stock.— Clark  v.  O'Donuell,  187  P. 
634. 

43>I9I  (Colo.)  The  lien  of  attorneys,  under  a 
contract  giving  them  a  percentage  of  any 
amount  that  might  be  recovered  for  prosecut- 
ing an  unliquidated  claim,  was  superior  to  tbe 
right  of  the  defendant  to  set  off  judgments  ob- 
tained by  bim  against  plaintiff  after  the  mak- 
iae  of  such  cojitract.— Dankwardt  v.  Kermode, 
ISI  P.  S19. 

AUTOMOBILES. 

See  Accession,  €=5>1 ;   Appeal  and  Error,  «=5 


Intoxicating  Liquors,  $S3244,  247,  241),  2i'»3, 
325;  Master  and  Servant,  ©=>302 ;  Munici- 
pal Corporations.  <&s706,  819;  Partnership, 
^=»52:  Pleading.  ^=>1T0;  Kailruads,  ig=» 
301,  324,  32S,  3:t5,  350;  Replevin,  «=3l2; 
Wales,  «=»323,  S5'J,  479,  481 ;  Trial,  «=al63, 
228;  Work  and  Labor,  ®=>14j. 

BAGGAGEMEN. 

See  Hanidpal  Corporations,  4=»026. 


BAIL 

S«e  Pleadfiiff,  ^bM; 

XX.  Hr  OBUXNAL  FBOSEOTTTIOHS. 

4s»S2  (Colo.)  niat  defendant,  charged  wita 
larceny  and  the  receipt  of  stolen  property,  'wsf 
under  bond  in  another  case  charging  tbe  same 
larceny,  did  not  render  bail  in  the  sum  of 
000  excesslTe,  where  his  own  recognisance  was 
taken  in  the  first  cue  and  waa  wortbleas.- 
Buah  T.  People,  187  P.  028. 

BAILMENT. 

See  Banks  and  Banking,  «s»266;  Elstoppd, 
«=»75;  Pledges. 

«=»I8(2)  (Okl.l  Laws  1918,  c.  82.  I  1,  in  vie* 
of  section  S,  the  general  repealing  clause,  con- 
trols Rev.  Laws  1910  |  3808,  in  respect  to  tin- 
rigfat  of  persons  making  repairs  on  an  amo- 
mobile  to  a  lien,  and  hence  the  proviaion  of  s^-r- 
tion  1,  that  such  lien  shall  be  subject  to  all  ex- 
isting liens,  controls.— Nettles  v.  Caraon,  187  P. 
799. 

BANKS  AND  BANKINa 

See  Bills  and  Notes,  ft=>70,  77,  174 ;  Criminal 
Law,  ^3G4,  371.  429;  Embezzlement,  «§= 
38,  48;  Guardian  and  Ward,  «=>16;  In- 
demnity, <S=>4;  Mortgages,  $=>25;  !I^xatioD. 
^531 ;  Witnesses,  i^lfi,  352. 

II.  BAITKIKO  COBPOBATIONft  AUS 
AS80CIATIOM8. 
(B)  CKpIt*!.  Stock,  and  Dividends. 

«s»40  (Wash.)  Where  the  books  of  &  bank 
are  shown  to  a  prospective  pnrchaaer  of  bank 
stock,  and  nothing  is  said  with  reference  to  the 
correctness  of  the  books,  there  is  an  implied 
vrarranty  that  the  books  are  correct,  bat  where 
there  is  an  express  refusal  on  the  part  of 
the  aeller  to  warrant  the  correctness  of  the 
books,  there  is  no  implied  warrantj.— Lnten  t. 
EarlcB,  187  P.  849. 

(■)  iBBolveaor  Msd  Dlssolvtlom. 

^^63  <Nev.)  Where  recdver  of  bank,  ordered 
into  involuntary  liquidation  under  Banlcing  Act 
1907,  I  10,  was  appointed  and  duly  qualified  in 
1906,  and  is  still  actively  engaged  in  the  per- 
formance of  his  duties,  his  compensation  is  not 
governed  by  Act  March  29,  191&  (St.  1915,  c. 
288);  said  act  not  being  retroactive. — State  v. 
State  Bank  &  Trust  Co.,  187  P.  1002. 
9s>67  (Wash.)  A  redprocal  guaranty  agree- 
ment aigned  by  stockholders  of  two  consolidat- 
ing banks  relating  to  paper  taken  over  by  tbe 
consolidated  bank,  fteld  to  have  been  executed 
for  tbe  benefit  of  the  consolidated  bank,  and 
only  inddentally  for  the  benefit  of  tlie  stock- 
holders, so  that  the  bank  could  enforce  it- 
Moore  T.  Baaach,  187  P.  888. 

Where  the  stockholders  of  two  consolidating 
banks  entered  into  a  redprocal  guaranty 
agreement  to  protect  the  consolidated  bank 
from  loss  from  paper  turned  over  to  it  by  the 
consolidating  banks,  the  consolidated  bank 
could  maintain  an  action  in  its  own  name  un- 
der the  agreement,  being  "the  real  partr  in 
interest,"  within  tbe  meaning  of  Bern.  Code 
1915,  §  179,  as  could  tbe  bank  examiner  after 
insolvency  of  the  new  bank.— Id. 

Reciprocal  guaranty  agreement  between 
stockholders  of  consoUdating  banks  made  di- 
rectly for  the  benefit  of  the  consolidated  bank, 
and  only  inddentally  for  the  benefit  of  the 
stockholders,  cannot  be  resdnded  and  annul- 
led with  the  consent  and  co-operation  only  of 
the  signers  and  trustees  under  the  agreementts 
vbere  such  agreements  were  accepted  by  Uie 
consolidated  bank.— U. 


Digitized  by 


Google 


1135  IKDBX-DIGESl* 
Tor  CUM  la  D«c.DI|r.  •  An  JHv.  K«v^«.BnlM  *  IndvsM  m«  mu 


in.  ruvoTioiTs  aivd  deaukob. 

(C)  De|H»«lt». 

€s»l49  (Wash.)  Where  the  amount  of  bh- 
thorized  gOTernment  dlsburaiiK  agent's  checks 
drawn  against  government  funds  depositrd  with 
a  goTemment  depositary  were  paid  by  the  de- 

gositarr  to  another  bank,  In  which  the  checks 
ad  been  deposited  hy  audi  agent  in  hia  ac- 
count ander  a  fictitious  name,  be  having  made 
the  checks  payable  to  fictftioua  payees  and 
forged  their  iodorsements,  and  the  depodtary 
was  compelled  to  pay  the  government  the 
amount  of  such  wrongful  payment!.  It  could  not 
recover  the  amount  thereof  from  such  other 
bank;  the  agent  being  insolvent,  and  the  de- 
positary being  charged  with  notice  of  the  lim- 
itations of  the  agent's  authority  under  Rev. 
St  U.  ^  I  51SS  (U.  S.  C«mp.  St.  |  9681).  and 
regulatlm  of  the  Secretary  of  the  Treasury, 
requiring  notation  of  -  object  or  purpose  on 
checks  of  public  disbnrsing  officer,  to  which 
regulations  about  half  the  checks  did  not  con- 
form, and  SQch  other  bank  not  having  been 
notified  by  depositary  bank  of  vice  In  the 
checks  until  long  after  their  payment,  and  not 
having  itaeit .  been  negligent.— National  Bank 
of  Commerce  of  SeatUe  v.  Seattie  Nat.  Bank. 
187  P.  342. 

XV.  KATIOKAZ.  BAITKB. 

^=•258  (Kan.)  Where  i^aintUT,  a  third  mort- 
gagee, as  arranged  with  two  prior  mortgagees 
and  the  mortgagor,  prepared  papers  and  sent 
them  to  defendant,  a  .niuiona^  bank,  with  di- 
rections to  luiT*  the  papers  necnted  and  re- 
corded to  preserve  the  liens  as  they  stood  and 
to  deliver  an  inclosed  draft  to  one  of  parties 
on  his  delivery  of  a  proper  release  of  toe  first 
mortgage,  wltn  the  offer  to  pay  recording  ex- 
penses, the  transaction  was  within  the  powers 
of  defendant  as  inddental  to  its  ordinary  busi- 
nesB.— Security  Nat  Bank  v.  Home  Nat.  Bank, 
187  P.  6»7. 

^=»261(4)  (Kan.)  An  action  may  be  maintain- 
ed against  a  national  bank  for  damages  result- 
ing from  its  malidons  or  negligent  torts,  and 
In  such  a  case  the  doctrine  of  ultra  vires  has 
no  application. — Security  Nat  Bank  T.  Home 
Nat  Bank,  187  P.  697. 

<&s>2«6  (Kan.)  National  banks  are  liable  for 
the  loss  Of  property  held  by  them  merely  for 
the  Bccommodation  of  their  customers,  without 
any  consideration  for  the  keeping  of  it  except 
die  profit  derived  from  the  banking  business 
of  such  CQStomers.— Becurity  Nat  Bonk  v. 
Home  Nat.  Bank,  1S7  P.  697. 

Where  a  transaction  was  within  the  power 
conferred  upon  the  defendant  a  national  bank, 
by  the  National  Banking  A.ct  it  was  liable, 
where  It  became  a  bailee,  for  aw  loss  occa- 
sioned by  iu  failure  to  uerdse  doe  care  and 
diligence.— Id. 

BASTARDS. 

n.  OUSTODT.  8VPPOBT,  AKD  PRO- 
TEOTIOir. 

^16  (Ca].App.)  Under  Civ.  Code,  I  196a, 
making  both  the  father  and  mother  of  an  il- 
legitimate child  liable  for  its  support  and  edu- 
cation, the  mother  who  had  provided  such  sup- 
port hu  no  right  of  action  against  the  father 
for  reimbursement- Demartini  t.  Marini,  187 
P.  985. 

BIGAMY. 

See  Criminal  Law,  ^»S71. 

BILL  OF  EXCEPTIONS. 

See  Ezocvtiana,  BiU  of. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  ^s»ll ;  Appeal 
'  and  Error,  ^1<M7;  Banks  and  BanUng, 


Mlla  wd  KvtM 
tutla  and  KKT-HiniBBB 

^S9l40 :  Cancellation  of  Instruments,  '•s!»13; 
Chattel  MortgaiEPs,  #=3161 :  Corporations, 
«=>2SS,  816,  426:  Evidence,  «s441.  409; 
E>xccutors  and  Administrators,  ^=>431;  Gifts. 
^»tO;  Guaranty,  4=360H;  Guardian  and 
Ward,  «=3l6;  Judgment  «=>130,  141,  162, 
632;  Limitation  of  Actions,  «»127;  Mort- 
gages, «s>2]8,  463.  496,  026;  Payment 
84.  73,  76;  Principal  and  Agent  «3>l!06; 
Sues,  «s>202;  Venue,  ^saS. 

X.  BEQVinTBB  AUD  VAUDITT. 

(A)  Form  mnd  Contents  of  Bills  of  Bx- 
okanse,  DmttN,  Cbcalcs,  mbA  Orders. 

^»23  (CaLApp.)  The  drawer  of  a  cheek  un- 
dertakes that  uie  drawee  will  be  found  at  the 
place  that  he  fa  described  to  be,  and  that  the 
sum  specified  will  there  be  paid  to  the  holder 
when  the  check  is  presented,  and  he  is  bound 
to  imy  at  the  place  named.— Raphael  t.  Peo- 
pleVBank  of  Benida,  187  P.  S3. 

'  (D)  Aeeeptaaec. 

9=s»70  <Waah.)  Payment  by  bank  pf  a  check 
drawn  on  it  includes  acc«>tance.— Nattional. 
Bank  of  Commerce  of  Seattle  v.  Seattle  Nit 
Bank,  187  P.  342. 

45>77  (Wash.)  Payment  by  bank  of  a  dieek 
drawn  on  it  includes  acceptance,  making  apidi* 
cable  Rem.  Code  1915,  i  3453,  8675,  as  to 
effect  of  acceptance  as  amnitting  capadty  and, 
authority  of  drawer  and  the  payee's  existence 
and  capacity  to  indorse.— National  Bank  of 
Commerce  of  Seattle  t.  Seattle  Nat  Bank,  187 
P.  842. 

m.  MODIFIOATIOir.  BSHEWAIs  AHD 
BESCXSSIOir. 

^»I39(1)  (Colo.)  An  agreement  by  the  jiayee 
of  notes  to  postpone  enfordng  payment  is  un- 
enforceable because  made  without  considerstlen. 
— Hille  V.  Evans,  187  P.  316. 

nr.  IfBOOTIABII.XTT  AKD  TRAHSFEB. 

(A)  Inatramenta  Nesotlable. 

®=>I48  (Cal.App.)  A  postdated  check  may  be 
transferred  before  the  day  it  bears  date  with 
like  effect  as  if  transferred  on  the  day  of  its 
dote.- American  Nat  Bank  v.  Wheeler,  187 
P.  128. 

^=»I74  (Wash.)  As  respects  right  of  drawee 
bank  to  recover  from  another  bank  the  amount 
of  fraudulently  indorsed  checks  drawn  on  and 
paid  by  drawee  bank,  Rem.  Code  1916,  (  8457, 
as  to  indorser's  warranties  to  "all  subsequent 
holders  in  due  course"  Is  inapplic^le,  for 
"holder"  refers  to  one  who  has  taken  the  in- 
strument as  it  passes  along  in  the  course  of 
negotiation  towards  the  drawee,  and  not  to 
the  drawee,  who,  on  the  acceptance  and  pay- 
ment of  the  instrument  strips  it  of  all  nego- 
tiability, and  reduces  it  to  a  mere  voucher 
or  proof  of  payment— National  Bank  of  Com- 
mecos  of  Seattle  v.  Seattle  Nat  Bank,  187  P. 
842. 

V.  BIOHT>  AKD  LXABXXJTIES.Oir  131- 
DOB8EMENT  OB  TBAMSFEB. 
(B)  lBdors«ai*mt  tmw  Tnmafw. 

«=»293  (Colo.)  Defendant's  indorsement  of 
note  secured  by  mortgage,  which  be  sold  to 
plaintiff,  was  qualified,  rendering  him,  by  pro- 
vision of  Rev.  St.  1908,  {  4601,  a  mere  as- 
signor, not  liable  as  indorser;  it  and  the  as- 
signment, by  the  terms  of  which  the  mortgage 
was  transferred  "together  with  the  note 
*  *  *  without  recourse,"  being  parts  of  one 
transaction  and  so  one  contract— GiUett  t. 
Flora,  187  P.  527. 

For  the  indorsement  of  note  and  assignment 
of  mortgage  and  note  to  be  one  contract  ren- 
dering the  indorsement  qualified  by  reason  of 
words  "without  recourse"  in  assignment,  it  is 
not  necessary  that  they  should  be  made  at  the 
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MUM  time,  but  only  tliat  Ousj  were  parti  of 
on*  tnuMCtfon^Id. 

Indorsement  of  note  and  udcnment  d  mort- 
Cage  and  note  were  parts  of  one  transaction, 
rendering  indorsement  qualified,  by  reason  of 
words  "without  recourse"  in  sssicnment;  the 
note  and  mortpice  being  broaght  together  and 
deliTered  without  an  assignment,  and  the  buy- 
er then,  in  accordance  with  his  costom  to  have 
an  sBBignnient,  asking  for  and  getting  it.— Id. 

A  pnrdiaser  of  a  note  and  mortgage  suing 
the  seller  on  his  indorsement  of  the  note  can- 
not avoid  the  effect  of  the  words  "without  re- 
coarse"  in  the  assignment  of  the  mortgarr 
and  note,  by  claim  that  he  recelTcd  and  re- 
corded the  assignment  without  reading  it,  and 
did  not  know  it  contained  such  words.~Id. 

(D)  Bona  Plde  Parofcaseni. 

^>373  (Cal^App.)  Tbe  maker  of  a  postdated 
check  who  stopped  payment  thereon  on  the 
ground  of  fraud  was  liaMe  to  a  holder  who 
acquired  it  in  good  teith  and  for  Taloe,  with- 
out notice  of  any  infirmity,  though  before  the 
day  of  its  date.— American  Nat.  Bank  T.  Wheel- 
er, 187  P.  128. 

TXn.  AOTZOMS. 

«»445  (Gal.App.)  No  right  of  actltm  exist- 
ed for  interest  due  on  a  note  prior  to  its  ma- 
turity date,  though  there  had  been  a  default 
in  the  payment  of  interest,  where  the  note  pro- 
vided that,  if  the  interest  was  not  paid,  it  should 
be  compounded  and  added  to  the  principal. — 
Avery  v.  Ilagenios,  187  P.  119. 
^ss>4S4  (C(Ao.)  Paymeot  of  promissory  notes  is 
an  affirmative  defense.— Bartholomew  v.  Emer- 
son-Brantinsham  Implement  Co.,  187  P.  53S. 
4=:»489(5)  (Coloj  Payment  of  promissory 
notes  is  an  amrmative  defense,  even  when 
negatived  in  the  complaint,  and  the  answer 
contains  a  general  denial.— Bartholomew  v. 
Emerson-Brantingham  Implement  Co.,  187  P. 
638. 

«s>489(6)  (CaLApp.)  In  an  action  on  notes 
executed  by  a  corporation,  where  it  was  ad- 
mitted by  the  corporation  in  the  pleadings  that 
the  notes  were  executed  by  certain  persons 
daiming  to  act  for  the  company,  it  was  not 
necessary  to  introduce  in  evidence  the  notes, 
although  there  was  a  denial  of  the  allegation 
that  the  notes  were  executed  by  the  company, 
where  it  appeared  that  the  notes  were  given  in 
renewal  of  an  old  note,  executed  by  the  corpora- 
tion for  the  purchase  price  of  property,  and 
the  corporation  retained  and  enjoyed  the  bene- 
fits of  the  transaction.— EbDer  v.  West  Holly- 
wood Transfer  Co.,  187  P.  114. 

In  an  action  on  a  note  against  a  guarantor 
on  a  written  guaranty  indorsed  on  the  note, 
it  was  not  necessary  to  introduce  in  evidence 
the  written  guaranty,  where  the  guarantor 
admitted  in  the  pleadings  that  he  had  executed 
the  same.— Id. 

4=9520  (Wash.)  In  an  action  to  cancel  a  note, 
daimcd  to  have  been  executed  without  consid- 
eration, and  under  duress  because  <rf  payee's 
threat  to-  have  maker  arrested  for  thef^  in 
wiiich  payee  counterdaimed  for  amount  of  note, 
alleging  amount  thereof  to  have  been  stolen 
from  him  by  maker,  evidence  held  insufficient 
to  prove  that  the  maker  committed  the  theft.— 
W^tt  V.'  Wood,  187  P.  375. 

BIRTH  OF  ISSUE. 

Sea  Trusts,  «=»61. 

BLINDNESS. 

See  Damages,  «s3l01, 177. 

BLOOD  POISONING. 

See  Insurance  «s»456. 
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BONA  FIDE  PURCHASERS. 

Sea  Indiana,  *s>2T. 

BONDS. 

See  Action,  «3»G0;  Appeal  and  Error,  «=>1233, 
1234;  CorporationB,  «=»388,  41!k  464.  471, 
472,  473;  Costs,  «=>10S,  137;  Counties,  «=> 
123,  130;  173,  175,  178;  Depositaries,  «»2; 
Equity,  •^57;  Guardian  and  Ward,  «=9l6. 
182;  Highways,  «»90;  Indemnity,  ^=>4 ; 
Limitation  of  Actions,  «=922,  48,  51 ;  Man- 
damus, «s>14^  IGS,  110;  Mechanics'  Uens, 
«=3313,  317;  Uortgages,  ^25;  Hnnicipal 
CorporationB,  <S=»485,  906,  018;  Parties, 
7;  Principal  and  Surety,  (3=9 166;  Sdiools 
and  Scbool  Districts,  <^97;  States,  «=»14S; 
SUtntea,  ^123;  Waters  and  Wator  Coon- 
ea,  *s>216,  280. 

BOUNDARIES. 

See  Appeal  and  Bnra^  ^»1046.  1071;  EtI- 
dence,  «ss»10^  23;  Mines  and  Hinenui,  ^> 
18;  Municipal  CorporatioDS,  ^oOQO. 

I.  DB80BIPTI0H. 

4=»3(^  (Or.)  Monuments  will  control  conrsea 
and  diatancea  in  construing  a  deed. — SdiUbnann 
T.  Tonmana,  187  P.  680. 

n.  EVIDEKCTE.  ASOBRTAJmiUUIT, 
AEV  ESTABUSHBEEHT. 

«=>26  (Wash.)  Rem.  Code  1915,  |f  047-949. 
relating  to  the  restoration  of  lost  or  uncertain 
bonndaries,  would  not  require  the  restoration  of 
an  uncertain  boundary  by  reaaon  of  the  fact 
that  persons  owning  an  undivided  one-half  in- 
terest in  a  more  or  less  Irregular  piece  of  prop- 
erty divided  the  property  and  marked  on  the 
ground  what  they  took  to  be  the  boundary, 
where  one  of  such  owners  and  his  successors  .in 
interest  claimed  up  to  such  boundary,  which 
was  marked  by  a  fence  for  more  than  ^  years. 
—Samples  v.  Kergan,  187  P.  383. 
^37(1)  (CaLApp.)  In  an  action  to  quiet  title 
to  a  strip  of  land  in  divata  between  adjoin- 
ing lot  owners,  circumstantial  evidence  conaiat- 
ing  solely  of  the  existence  of  a  fence  Md  insuf- 
ficient to  show  that  any  uncertain^  as  to  the 
location  of  the  true  bounda^  between  the  lots 
existed  at  the  time  when  the  fence  was  con- 
structed.—HiU  V.  Schumadier,  187  P.  437. 
&=>37(1)  (Or.)  In  a  suit  to  enjoin  the  cutting 
of  timber,  evidence  held  to  establish  the  boond- 
ary  as  claimed  by  plaintiff  and  not  to  abow  de- 
fendants' title  to  the  land  in  dispute. — Schiff- 
mann  v.  Toumans,  187  P.  630. 
^=»37(3)  (Wash.)  Testimony  that  house  was 
built  four  feet  from  fence  line  and  other  evi- 
dence held  sufficient  to  sustain  finding  that  pres- 
ent fence  was  on  line  of  original  boundary  fence. 
—Samples  v.  Kergan,  187  P.  383. 
^=>43  (Wash.)  A  judgment  in  a  boundary  dis- 
pute, "It  is  therefore  ordered,  adindged,  and  de- 
creed by  the  court  that  a  fence  running  east 
and  west  practically  parallel  with  and  four 
feet  north  of  the  basement  wall  of  defendant's 
house,"  etc.,  held  suffidently  definite,  the  de- 
cree dearly  meaning  that  the  property  line  runa 
east  and  west  and  is  four  feet  north  of  the  most 
northerly  point  of  the  north  line  of  the  base- 
ment wall  of  defeudant'a  house.-— Sanu>leB  v. 
Kergan,  187  P.  383. 

Qs»48(l>  (Cal.App.)  Where  a  survey  of  the  land, 
under  the  particular  rule  of  law  as  to  distri- 
bution of  surplus  frontage  between  diff'erent 
lots  which  the  purchaaer  of  a  lot  must  be  held 
to  have  known,  would  at  any  time  have  shown 
the  extra  frontage,  and  by  application  of  the 
legal  rule  the  true  boundary  line  between  plain- 
tiff's and  defendant's  lots  could  have  been  made 
certain,  there  was  no  legal  uncertainty  as  to  the 
boundary,  within  the  role  as  to  acquleacence.— 
Hill  V.  Schumacher,  187  P.  437. 
«=3»4e(2)  (Cal.App.)  Mere  acquiescence  in  the 
existence  of  a  fence  between  two  lot  ownera  and 
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la  never  carried  oat  by  ptmnent  of  price.— 
Murphy  T.  W.  &  W.  Uve  Stock  Co.,  187  P. 
187. 


occupancy  of  land  np  to  it  does  not  necessarily 
amount  to  an  agreement  that  it  i«  <m  thf,  ac- 
cepted boondaiT  line  between  the  lota. — Hill  t. 
Schumacher,  lOT  P.  437.  .  ,  ^ 

«=954(2)  (Kan.)  In  making  a  aurvey  of  land, 
the  fact  that  a  county  eurveyor  follova  the  th(^ 
ory  that  he  ia  bound  by  a  previoua  aorrey  of 
the  same  land  becomes  immateruu,  if  the  cor- 
ners thus  located  are  the  piTernment  comers. — 
Appeal  (rf  Anderson.  187  P.  677. 

BRIDGES. 

See  Waten  and  Water  Cootsea,  ^171,  170. 

BRIEFS. 

See  Appeal  and  Error,  «s>7S3-778. 

BROKERS. 

See  Appeal  and  Error,  «=»178,  1048;  I>ctor«; 
Perta«iihlp,  «=3l50:  Trial,  «sb206,  898; 
Tender  and  Pnrdiaaer,  ^ss>8. 

I.  KEOUXATIOH  AKD  CONDUCT  OF 
BUBimS  IN  OEBIEBAI.. 

•^s»2  (Waab.)  A  broker  1*  one  who  ia  engaged 
for  others,  on  a  commlsBlon,  to  negoUate  con- 
tracta  relatiTe  to  property  with  the  custody 
of  which  he  has  no  concern.— GDe  t.  Taota- 
kawa.  187  P.  823. 

XV.  OOMPEHSATION  AND  UtEN. 

^=*A6  (Gal.App.)  Contract  anthoiiEiDg  a  real- 
ty company,  platntifTa  asaigDor,  to  aell  defend- 
ant's property  for  a  price  and  tinder  conditlonB 
described,  etc.,  held  to  amount  only  to  an  ex- 
clusive agency  to  sell,  not  drying  defendant 
owner's  right  himself  to  sdl.— Faith  t,  Heiaet- 
achlager,  137  P.  61. 

A  contract  authorizing  real  evtate  brokera 
to  sell  property,  which  merely  makea  them  ex- 
clnsiTe  agents,  does  not  entitle  the  brokers 
to  commission  on  a  sale  made  by  the  owner 
unaided  by  them ;  the  Ofwner's  right  to  sell 
being  an  implied  condition  of  the  agency,  sub- 
ject to  which  it  is  accepted  by  the  brokers, 
whoaa  comnuaaion  Is  payaUe  only  in  the  event 
of  Boeoeaa  in  finding  a  pnrchaaer  before  the 
owner,— Id. 

<^55(1)  (C(Jo.)  It  ia  the  broker  who  first  pro- 
duces a  customer  and  is  the  procuring  cause  of 
the  sale  who  ia  entitled  to  the  commission,  al- 
though the  actual  sale  is  made  by  another  bro- 
ker.—"Millage  T.  Irwin,  187  P.  526. 

A  broker  with  whom  land  was  listed  at  $29  net 
was  entided  to  a  commission,  where  he  was  the 
cause  of  a  purchaser  from  another  place  com- 
ing to  look  at  the  land  and  introduced  the  pur- 
chaser to  the  owner,  who  at  the  broker's  re- 
quest priced  the  land  at  ?30  an  acre  to  the  pur- 
chaser, although  the  sale  was  made  by  another 
broker  at  $28.60  per  acre,  with  whom  the  land 
had  been  listed  at  $28  per  acre;  there  being 
no  evidence  to  show  that  the  buyer  would  not 
have  purdiaaed  at  $80  if  It  had  not  been  for  the 
second  broker.— Id. 

^=957(2)  (GaLApp.)  A  requirement  of  defend- 
ant's offer  to  exchange  lands,  made  to  brokers, 
that  the  other  party  should  aaaume  a  mortgage, 
waa  waived,  where  the  other  party  only  agreed 
to  take  the  property  aubjeet  to  the  mortgage, 
but  defendant  made  no  objection  to  the  form  of 
acceptance,  and  in  depositing  his  deed  In  es- 
crow not  omdition  delivery  on  compliance 
^th  anch  requirement— Qallw^  v.  Galbreatht 
187  P.  73. 

«=»60  (Wyo.)  Where,  pursuant  to  an  ordi- 
nary brokerage  contract,  the  broker  has  pro- 
daced  a  purchaser,  ready,  willing,  and  able  to 
buy  at  tne  price  named,  and  an  enforceable 
contract  ia  made  between  the  owner  and  pur- 
chaser found,  the  broker's  commissions  become 
due  and  payable  at  once,  though  the  contract 

187P.-72 


^63(1)  (OaLApp.)  Evidence  that  defendant 
made  a  written  propoul  te  real  estate  brokers 
for  an  exchange  of  property  with  a  third  par^, 
that  the  brokers  procured  the  tliird  party  to 
accept  the  offer,  and  the  parties  ordered  the 
titles  examined  and  deponted  their  deeds  in 
escrow  and  a  check  for  the  difference  in  yaiues, 
and  that  defendant  withdrew  hfs  deed  and 
check,  and  refused  to  go  m  with  Uie  arrange- 
ment, though  the  third  party  was  ready,  able, 
and  willing  to  make  the  exchange  on  his  own 
terms,  supported  a  recovery  by  the  broker's 
assignee.— Oallwey  v.  Galbreatb,  187  P.  73. 
«BE>«3(1)  (Wash.)  Brokers  who.  having  been 
employed  by  hotel  owners  to  seU  hotel  at  spec- 
ified price  under  specified  terms,  procured  and 
presented  a  purchaser  who  was  ready,  able,  and 
willing  to  buy,  and  who  offered  to  bay  and  pay 
upon  the  designated  terms,  were  entitled  to  their 
commission,  notwithstandina  owners'  refusal  to 
consummate  s^ev— Utterback  t.  Jobnaon,  187 
P.  369. 

<F=»67(2)  (CalApp.)  That  real  estate  brokers 
were  to  receive  a  commission  from  each  party 
to  an  excliange  of  land  did  not  prevent  re- 
covery from  one  of  the  parties,  who  refused  to 
go  on  with  the  exchange,  where  it  did  not  ap- 
pear that  he  did  not  know  that  they  were  to 
receive  double  comndssions.— Gallwey  T.  Gal- 
breath.  187  P.  73. 

V.  AOTIONS  FOR  OOMPEN8ATION. 

«is»82(4)  (Oolo.)  Where  land  was  listed  with 
broker  at  $29  per  acre  net  and  broker  procured 
a  prospective  buyer  and  priced  the  land  to  him 
at  $30  per  acre  and  had  the  owner  price  the  land 
to  the  prospective  buyer  at  $30  an  acre,  and 
the  sale  was  made  by  another  broker  at  $28.50, 
with  whom  the  land  had  been  listed  at  $28,  an 
action  by  the  first  broker  against  the  owner  for 
compensation  at  the  rate  of  $1  per  acre  was 
one  tor  an  agreed  commission,  and  there  waa  no 
necessity  for  pleading  or  evidence  on  the  the- 
ory of  quantum  meruit.— Milloge  t.  Irwin,  187 
P.  825. 

«sa85(l)  (Kan.)  In  an  action  for  a  commission 
the  proof  of  the  existence  of  a  apedal  contract 
governing  plainttETs  agency  was  an  effective 
w^  of  disproving  that  defendant  owed  plain- 
tiff for  services  under  an  ordinary  dealer's  con- 
tract such  OS  would  entitle  the  agent  to  the 
uanal  otMnmlssion  when  he  had  brought  bn^er 
and  seller  together  and  had  been  the  procanng 
cause  of  a  sale.— Karr  v.  Hoffett,  187  P.  683. 
€=s>86(l)  (Wyo.)  In  an  action  for  commissions 
for  finding  a  purchaser  for  ranch  lands,  leases, 
and  sheep,  evidence,  not  proving  the  contract 
pleaded  by  plaintiff,  and  tending  to  show  that 
he  did  not  think  he  was  entitled  to  be  paid 
commisaions  until  defendant  live  stock  compsny 
had  received  all  the  purchase  price,  held  suffi- 
cient to  sustain  verdict  for  defendant.— Mur- 
phy V.  W.  &  W.  Live  Stock  Co.,  187  P.  187. 

VI.  BIGHTS,  FOWEBS,  AND  LIABIU. 
TIES  AS  TO  THIBD  FEB80NS. 

®sa94  (Wash.)  A  broker,  unless  given  more 
than  his  ordinary  powers,  namely,  to  find  per- 
sons willing  to  purchase  his  princiiMLl's  property 
on  terms  and  conditions  fixed  by  the  principal, 
cannot  bind  his  principal  by  statement  to  pur- 
cbaaers  of  meaning  of  words  in  the  contract,  es- 
pecially where  there  is  a  limited  partnership 
between  the  broker  and  the  purchasers  in  the 
purchase,  so  that  the  representations  are  by 
one  partner  to  another.— Gile  T.  Tsutakawa, 
187  P.  323. 

«»t02  (Kan.)  A  written  agreement  for  the  ex- 
change of  real  property  cannot  he  avoided  bj 
showing  that  the  agent  who  brought  abont  the 
contract  was  the  agent  of  both  parties,  when 
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each  party  knew  at  the  time  that  the  aeent  wa« 
also  acting  for  the  other.— White  t,  Immensdrah, 

187  P.  flOT. 

BUILDING  RESTRICTIONS. 

See  Covenents,  «=>20,  10& 

BULK  SALES. 

See  Chattel  Mortnigea,  «s>17;  IVanduIent  Oon- 
ve^ances,  «ss>47,^». 

CABS. 

See  Mtmleipal  Corporationi,  4=9626. 

CANCELUTION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  «=>9S1 ;  Bflla  and  Notes, 
^520 ;  Deeds,  «»72 :  Guardian  and  Ward, 
«=»27;  fifines  and  Miner* 
■la,  ♦»73V6.  77;  Mortgages.  «sb46S;  IVaita, 

I.  RiaHT  OF  ACTIOK  AlTD  DEFEITSBI. 

(Okl.)  Ordiuarilv,  mere  inad«iuac7  of 
consideration  is  not  of  itself  a  sufficient  sround 
to  warrant  the  eancellatioti  of  an  instrument 
affecting  real  estate,  yet  where  the  inade- 
quacy is  BO  gross  as  to  shock  the  conscience 
and  famish  satisfactory  and  dedsiTe  evidence 
of  fraijd,  it  win  be  a  sufficient  ground  for  can- 
celing a  conveyance  or  contract,  whether  ex- 
ecuted or  executory.— Brink  t.  Canfield,  187  P, 
223. 

Where  the  inadequacy  of  consideration  for 
an  instrument  affecting  real  estate  is  accom- 
panied by  other  inequitable  Incidents  and  shows 
bad  faith,  such  as  concealment,  misrepresen- 
tation, and  undue  advantage  on  part  of  the 
one  obtaiaing  the  benefit,  or  the  ignorance, 
weakness  of  mind,  Incopadtiy,  pecuniary  neces- 
sities, snd  the  like  on  the  part  of  the  other, 
such  drcumstances,  together  with  the  inade- 
quacy, will  much  more  readily  induce  a  court 
to  grant  relief,  defensive  or  affirmative  .—Id. 
4»I3  (Or.)  Conceding  that  parties  to  an  agree- 
ment, roid  because  a  collusive  divorce  agree- 
ment, were  In  pari  delicto,  equity  has  Juriadic- 
tion  to  cancel  note  and  mortgage,  given  pursuant 
thereto,  when  suit  is  brought  before  the  matiMty 
of  the  obligation ;  the  maxer  of  the  note  not  be- 
mg  sufBciently  protected  by  defense  which  she 
might  make  on  the  note  and  mortgage  if  they 
were  sued  on  br  sn  innocent  purchaser  for  vat 
ue.— Bodler'T.  Hodler,  187  P.  604. 

n.  PRooEEDnras  a^td  kelxet. 

^=>47  (Kan.)  Evidence  on  which  judgment  for 
defendants  was  rendered,  in  an  action  to  can- 
cel an  oil  and  gas  lease,  held  to  meet  the  test 
of  "clear,  distinct,  and  satisfactory  proof."— 
Jackman  v.  Lawrence  Drilling  &  Development 
Co.,  187  P.  258. 

CARRIERS. 

See  Appeal  and  Error,  «=>1002,  1170;  Dam- 
ages, «S=»33,  130,  218;  New  Trial,  ^108: 
iS-ial,  «»295,  343.  «,  h^—  , 

XI.  CARBZAOE  OF  GOODS. 
(B)   BllU    of   Ladlnac,    Shipping  Recelpta, 
and  Special  Contracta. 

^»SI  (Wash.)  In  view  of  nonnegotiability  of 
a  straight  bill  of  lading  under  U.  S.-  Comp. 
St.  §§  »j(>04aaaa,  8604b,  and  86D4o,  tbat  plaia- 
tiff  caused  the  naming  of  S.  as  conbignee  in 
straight  nonnegotiable  bill  of  lading  covering 
interstate  shipment  of  sliingles  did  not  give 
to  S.  any  better  title  than  would  an  assign- 
ment of  the  hill  to  S.  had  plaintiff  boon  named 
therein  as  both  consignor  and  consignee. — 
Oetchell  v.  Northern  Pac.  R.  Co.,  187  P.  707. 

Though  plaintiffs,  who  procured  for  inter- 
state shipment  of  shingles  a  straight  nonne- 
gotiable bill  of  lading,  delivered  the  bill  to  S. 


under  agreement  for  cash  sale  of  shingles, 
yet,  where  i»ayment  of  check  given  by  S.  for 
the  shingles  was  refused  and  plaintiffs  demand- 
ed the  shingles  from  the  railway  company,  the 
company  was,  where  it  refused  the  demand 
and  thereafter  delivered  the  shingles  to  as- 
signee of  S.,  liable  to  plaintiffs  for  damages 
resulting  from  deliveir  to  another.— Id. 
^»58  (Waah.)  The  effect  of  the  assignmeot 
of  a  straight  bill  of  lading  as  to  rights  in  the 
shipment  representing  an  interstate  shipment 
is  controlled  by  the  Act  Cong.  Aug.  29.  1916 
(U.  S.  Comp.  Ji  8604aaaa,  86Mb.  8604o).— 
Quality  Shincle  Co.  t.  Old  Oregon  Lumber  & 
Shingle  Co.,  187  P.  705. 

Under  Act  Cong.  Aug.  29,  1916  (Comp.  St. 
U  8604Baaa,  8801b,  S604o),  relating  to  bills  of 
lading  in  interstate  commerce,  an  assignee  of 
an  assignee  of  a  straight  bill  of  lading,  in 
wliich  the  shipper  was  named  as  consignor  and 
consignee,  acquired  no  more  rights  ia  uw  Bhip- 
ment  than  his  assiiSiOT  had.— Id. 

m.  OARRtAOE  OF  LIVE  STOCK. 

«=>2I3  (Idaho)  The  general  duty  resting  upon 
the  earner  of  live  stock,  wben  received  and 
loaded  according  to  agreement,  is  to  tran^rt 
it  with  all  convenient  dispatch,  and  with  such 
suitable  and  sufficient  means  as  it  is  required 
to  provide  in  its  business:  that  is.  within  a 
reasonable  time.— Gray  t.  Oregon  Short  Line 
R.  Co..  187  P.  640. 

^228(1)  (Idaho)  Where  loss  in  weight  of 
fare  stock  is  claimed  as  a  result  of  delay  in 
starting  a  shipment  which  arrived  at  its  des- 
tination witliin  a  reasonable  time  after  load- 
ing, the  burden  is  upon  the  shipper  to  show 
that  upon  its  arrival  it  weighed  less  than  it 
would  have  weighed  if  the  delay  had  not  oc- 
curred—Gray V.  Oregon  Short  Line  E.  Co., 
187  P.  540. 

^230(3)  (Idaho)  What  is  reasonable  time 
within  which  a  shipment  of  live  stock  mast  be 
transported  by  a  carrier  to  its  destinatiou  is  s 
question  of  fact  in  each  case,  the  determina- 
tion of  which  may  be  affected  by  the  regular 
train  schedules  established  by  the  carrier  — 
Gray  v.  (Oregon  Short  Line  R.  Co.,  187  P.  540. 

XV.  OABSIAOE  OF  FASSENOEKS. 
(A)  RelatloB  Batwcaa  Carrie*  «aA  Vm^ 

«=3247(4)  (Cal.)  Where  a  street  car  passenger 
had  alighted  upon  the  street  for  the  purpose 
of  transferring  to  another  car,  but  before  she 
had  reasonable  opportunity  of  getting  away  was 
injured  by  the  overhang  of  the  carfrom  which 
she  had  alighted  when  it  turned  on  a  curve, 
the  relation  of  carrier  and  passenger  bad  not 
terminated. — Boa  r.  San  Francisco-Oakland 
Terminal  Rys.,  1S7  P.  2. 

(D)  Per«oikal  Injuries. 

«=:>287(1)  (Okl.)  The  stopping  of  an  Intenir- 
ban  electric  car  at  a  pUlce  where  people  are 
standing  waiting  to  enter  is  an  impUed  invita- 
tion to  them  to  enter  the  car  if  tbey  wish.— 

Muskogee  Electric  Traction  Co.  v.  iJttty,  187 
P.  491. 

Persons  entering  or  alighting  from  ioterur- 
ban  electric  car  upon  the  express  or  implied 
invitation  of  earner's  agents  in  charge  are 
justified  in  acting  on  the  assumption  tbst  car- 
rier has  taken  proper  precautions  to  insure 
their  safety,  one  of  such  precautions  being  to 
avoid  the  stopping  of  ears  at  places  where  it 
is  not  safe  for  passengers  to  enter  or  alight 
— Id. 

Where  it  was  the  custom  of  a  carrier  to 
stop  interurbas  cars  at  a  highway  crossing  for 
the  accommodation  of  passengers,  it  was  not 
required  to  provide  a  passenger  platform  at 
such  crossing,  but  was  required  to  exercise 
reasonable  care  to  enable  passengers  to  enter 
or  alight  with  as  little  danger  as  prajcticable. 
—Id. 
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\Vbere  an  intenirhan  car  stopped  at  a  high- 
way croBfliog  for  the  aocommoaaUon  of  pas- 
sengera  in  aecctrdaiica  with  a  cnatom  of  the 
carrier,  the  carrier  wu  negUseat  in  iDvltinK  a 

passeDser  to  enter  at  a  place  more  hacardouB 
than  that  at  which  the  car  mlcht  luve  con- 
veniently been  stopped — Id. 
4^291  (GaLApp.)  A  railroad  waa  not  ezcaied 
from  exercising  the  utmost  care  and  diligence 
for  the  safety  of  passengers  to  discover  de- 
fects in  a  rail  by  the  fact  that  the  rail  was 
constructed  by  a  competent  sud  skilled  man- 
ufacturer, from  whom  it  was  purchased;  the 
manufacturer  having  been  the  road's  agent  or 
servant  in  rolling  toe  rail,  for  wboae  want  of 
care  it  was  responsible. — ^Morgan  v.  Southern 
Pac.  Co.,  187  P.  74. 

A  common  carrier  ia  responsible  for  defects 
in  a  rail  causing  derailment  injuring  a  passen- 
ger which,  even  though  not  discoverable  after 
the  rail  came  Into  its  possession,  coald  have 
been  discovered  by  the  most  careful  and  thor- 
ough examination  during  manufacture. — Id. 
^=3303(6)  (Okl.)  Persons  entering  or  alight- 
ing from  intemrban  electric  car  upon  the  ex- 

{>reas  or  implied  invitation  of  earner's  agents 
n  diarge  are  justified  in  acting  on  the  as- 
sumption that  carrier  has  taken  proper  pre- 
cautions to  insure  their  safety,  one  of  auch 
precautious  being  to  avoid  the  stopping  of 
cars  at  places  where  it  ii  not  safe  for  pas- 
sengera  to  enter  or  alight.— Muskogee  Electric 
Traction  Co.  v,  Latty,  187  P.  "491. 

Where  it  was  the  custom  of  a  carrier  to 
stop  internrban  cars  at  a  highway  crossing  for 
the  accommodation  of  passengers,  tt  was  not 
required  to  provide  a  passenger  platform  at 
such  <9*0Bsing,  but  was  required  to  exercise 
reasonable  care  to  enable  passengers  to  enter 
or  alight  with  as  little  danger  as  practicable. 
— Id. 

«=»3I6(1)  (Okl.)  Before  an  injured  passenger 
suing  for  personal  injury  from  the  carrier's 
negligence  can  recover,  he  must  prove  all  the 
material  allegations  of  his  petition  by  a  pre- 
ponderance of  the  evidence. — Mnskogee  Elec- 
tric Traction  Co.  v.  Latty.  187  P.  491. 
^=s>3l6(5)  (CaLApp.)  When  a  passenger  is  in- 
jured by  derailment  of  a  train,  the  fact  of  such 
an  accident  raises  a  prima  facie  presumption 
of  negligence,  which  the  railroad  has  the  bur- 
den to  overcome  by  clear  proof  that  the  acci- 
dent could  not  have  been  avoided  by  the  ut- 
most practical  care  and  diligence,  and  that  it 

Kroceeded  from  something  against  which  no 
uman  foreaight  could  have  provided.— Morgan 
V.  Southern  Pac.  Co.,  187  P.  74. 

TJnder  the  doctrine  of  res  ipsa  loquitur,  proof 
that  injury  to  a  railroad's  passenger  waa  caus- 
ed by  derailment  of  the  traun,  under  the  control 
and  management  of  the  railroad,  warranted  the 
inference  of  negligence  on  Its  part  without  fur- 
ther showing  by  plaintifC  passenger  and  her  hus- 
band; the  DUraen  then  devolving  on  the  road 
to  show  it  was  not  guilty  of  negligence  for 
which  it  could  be  charged.— Id. 
«=>3I6(7)  (Okl.)  Where  a  passenger  alleged  de- 
fect in  a  chair,  in  that  the  appliance  used  for 
turning  over  its  back  was  broken,  or  ao  worn 
that  Iwck  could  not  be  turned  ,over  as  intend- 
ed, but  offered  no  proof  reasonably  tending  to 
support  such  allegations,  proof  of  injury  b; 
being  struck  by  the  back  of  the  chair  while  it 
was  being  reversed  by  a  traveling  companion 
did  not  warrant  jury  In  presuming  injnry 
through  negligence  of  the  carrier,  as  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply.— Chi- 
cago, R.  I.  &  G.  Ry.  Co.  V.  Jones,  187  P.  233. 
«s>3l8(l)  (Cal.)  In  an  action  for  injuries  to  a 
street  railway  passenger  struck  by  the  over- 
hang of  a  turning  car  from  which  she  had 
alighted  at  a  curve,  evidence  held  to  support 
the  jury's  finding  that  the  railwny's  nepligence 
caused  the  accidpnt. — Boa  v.  San  Francisco- 
Oakland  Terminal  Kys.,  187  P.  2. 
^9318(3)  (Okl.)  In  action  by  passenger  for  in- 
Inry  from  being  struck  hy  back  of  a  chair  while 


it  was  being  reversed  by  a  traveling  companion, 
based  on  allegations  that  the  aivliance  used 
for  turning  over  the  bock  waa  broken,  or  so 
worn  that  it  coald  not  be  turned  over  as  It  was 
Intended  that  It  should  be,  evidence  held  not  to 
reasonably  support  a  verdict  against  the  car- 
rier.—Chicago,  H.  I.  &  G.  By.  Co.  V.  Jones,  187 
P.  233. 

^3t8(S)  (Okl.)  In  an  action  against  inter- 
urban  carrier  by  plaintiff,  who  went  to  an  in- 
tersection of  a  public  highway  and  an  inter- 
urban  road  at  which  point  it  was  customary 
for  the  cars  to  stop,  and  who  while  attempUng 
to  board  a  car  at  a  place  past  such  usual  stop- 
ping place  knd  where  the  lowest  step  was 
two  or  three  feet  from  the  ground  was  in- 
jured when  her  foot  slipped  from  the  step, 
evidence  AeU  to  sustain  a  verdict  for  plaintiff. 
—Muskogee  Electric  Traction  Co.  v.  Latty, 
187  P.  481. 

«=9320(12)  (Cal.App.)  In  an  action  for  injuries 
to  a  railroad  passenger  through  breaking  of  a 
rail  causing  derailment,  the  fact  that  the  train 
was  late  and  running  very  fast,  that  the  acci- 
dent happened  at  a  curve,  the  great  length  of 
time  the  broken  rail  had  been  in  use,  etc,  were 
matters  open  for  the  consideration  of  the  jury 
on  the  isane  of  the  railroad's  negUgenee  in  ns- 
ing  a  rail  with  a  latent  defect— Morgan  v. 
Southern  Pac.  Co.,  1R7  P.  74. 
«=3320(SO)  (Okl.)  Where  It  was  a  carrier's 
established  custom  to  stop  its  intemrban  cars 
at  a  highway  crossing  for  accommodation  of 

eassengera,  and  where  plaintiff,  attempting  to 
oard  the  car  which  had  stopped  at  a  place 
more  hazardous  than  that  at  which  it  might 
have  conveniently  been  stopped,  was  injured, 
whether  carrier's  nejfligence  waa  the  proxi- 
mate cause  of  such  injury  was  a  question  of 
fact  for  the  jury.— Muskogee  Electric  Traction 
Co.  T.  Latl7,  1^  P.  481. 

(H)    Contrllbntopr   Hearllsfttaee  ot  Psvsom 

^347(4)  (Okl.)  Where  it  was  a  carrier's  es- 
tablished custom  to  stop  Its  interurban  cars  at 
a  highway  crossing  for  accommodation  of  pas- 
sengers, and  where  plaintiff  attempting  to  board 
a  car  which  had  stopped  at  a  place  more  baa- 
ardous  than  that  at  which  it.  might  have  con- 
veniently been  stopped  was  injured,  whether 
the  plaintiff's  contributory  negligence  in  board- 
ing the  car  was  proximate  cause  of  injury 
was  a  question  of  fact  for  the  jury.— Mnskogee 
Electric  Traction  Co.  v.  Latty.  187  P.  401. 

CATTLE. 

See  (Chattel  Mortgages,  <r-*?giB. 

CERTIORARI. 

See  Physidans  and  Surgeons,  4=>5. 

I.  NATURE  Aim  GROtTNBS. 

<8=>4  (Nev.)  In  an  original  proceeding  by  cer- 
tiorari to  inquire  into  the  jurisdiction  of  the 
district  court  to  render  judgment  against  doima 
of  a  mining  company,  where  the  Supreme  Court, 
in  view  of  all  the  facts,  reaches  conclusion  that 
a  court  of  equity  is  more  capable  of  affording 
adequate  relief  and  doing  justice  in  the  matter, 
the  proceedings  v/ill  be  dismissed. — Nevada  Lin- 
coln Mining  Co.  v.  District  C?oart  of  Bigbtli 
Judicial  Dist,  187  P.  10U6. 
<&=39  (Nev.)  Writ  of  certiorari  does  not  issue 
as  a  matter  of  right,  but  in  the  sound  discre- 
tion of  the  court— Nevada  Lincoln  Mining  Co.  T. 
District  Court  of  Eighth  Judicial  Dist,  187  P. 
lOOG. 

n.  PROGEEOIKG8  AND  DETER. 

MUTATION. 

^=>64(2)  (Nev.)  In  an  original  proceeding  by 
certiorari  to  inquire  into  the  jurisdiction  of  the 
district  conrt  to  render  a  judgment  against  pe- 
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tItionflT,  the  onljr  question  wUdi  tb«  Supreme 
Court  can  examine  is  whether  or  not  service 
oC  Bummona  vbi  obtained  upon  petitioner  In  the 
action  Bouxht  to  be  reviewed,  so  as  to  'i^ve  the 
court  jurisdictioa  to  proceea^Nflvada  TiiiMolo 
Mining  Co.  t.  District  Court  of  Eighth  Jndidal 
DiBt^  187  P.  1006. 

CHAIRS. 

See  Carrien,  «s»3ie,  &18. 

CHAMPERTY  AND  MAINTENANCE. 

«=39  (Ok1.Cr.App.)  Bev.  Laws  1910.  |  2260, 
defining  the  crime  of  champerty,  does  not  ap- 

Ely  to  restricted  Indian  lands,  as  Congress 
as  reserved  the  ezcluslTe  right  to  control  the 
sales  and  prescribe  the  conditions  to  which 
title  to  such  lands  ma;  pass.— Stovall  T.  State, 
187  P.  815. 

«=s>lO  (OU.Cr.App.)  Where  there  is  no  evi- 
dence as  to  whether  the  party  in  possession 
of  restricted  Indian  lands  claims  title  under  a 
void  or  a  valid  deed  thereto,  a  prosecution  un- 
der Rev.  Laws  1910,  j  2260,  defining  the  crime 
of  champerty,  must  fail  for  lack  of  necesaary 
evidence  to  sustain  it,  so  that  defendant's  mo- 
tion for  a  directed  verdict  should  be  anstain- 
ed.— Stovall  r.  Stata.  187  P.  810. 

CHANCERY. 

See  Equity. 

CHARITIES. 

See  Wills,  «s>14.  18. 

I.  OBBATXOH,  VXSMTBSOBf  AHD  TA> 
LID  ITT. 

«B»IO  (CaLApp.)  Decedent's  deed  to  the 
'^treasurer  of  the.  Prohibition  National  Com- 
mittee, or  his  successor,"  reserving  a  life  es- 
tate  in  decedent,  made  to  aid  the  committee  in 
its  work  of  destroying  the  liquor  traffic,  waa 
not  authorized  by  Civ.  Code,  (  857,  specifying 
the  different  purposes  for  which  express  tnists 
may  be  created. — Union  Trust  &  Savings  Bank 
of  PaBadena  v.  Ishkanian,  187  P.  757. 
«=>22a)  (Cal.App.)  A  deed  to  F.,  "as  treas- 
urer of  the  Prohibition  National  Committee, 
or  bis  succesaor,"  is  invalid,  under  Civ.  Code, 
H  852,  2221.  225S.  providing  that  the  por- 
posea  of  a  trust  shall  be  declared  In  the  in- 
strument creating  the  same.— Union  Trust  & 
Savings  Bank  of  Pasadena  v.  Ishkanian,  187 
P.  757. 

n.  COHSTBUOnOW,  admihistha- 

TIOH»  AHD  BHTOROEBEEHT. 

«=»35  (Cat.)  A  bequeet.  "I  give  and  bequeath 
unto  the  French  HoBpitsI  of  the  City  of  Los 
Angeles  the  sum  of  $5,000,"  made  the  money 
the  absolute  property  of  such  hospital  and  did 
not  impose  upon  it  any  trust.— In  re  Dol's  Es- 
tate, 187  P.  428. 

$s»48(2)  (Cal.App.)  The  language  of  decedent's 
deed  to  defendant's  predecessor  as  "treasurer 
of  the  Prohibition  National  Committee,  or  his 
successor,"  was  sufficient  to  put  a  prudent 
man,  buying  from  the  treasurer,  on  inquiry 
as  to  whether  it  was  an  absolute  grant  to 
the  treasurer,  subject  only  to  the  life  estate 
retained  by  the  grnutor,  or  was  an  invalid 
conveyance  in  trust  for  the  uses  and  purposes 
of  the  committee.— Union  Trust  &  Savings 
Bank  of  Pasadena  v.  Ishkanian,  187  P.  767. 

CHAHEL  MORTGAGES.  * 

See  Appeal  and  Error,  ^3856,  1097;  Aasign- 
ments,  <8=>27;  Banks  and  Banking,  «=>2IjS; 
Corporations,  <S=»34,  263;  Courts,  «=>169; 
Bviaence,  ^=9441;  Intoxicating  Liquors, 
247;  Jury,  ®=>14;  Limitation  of  Actions, 
«s3l27;  Mines  and  Minerals,  «=s>54^ ;  kran- 
nerthip,  4s»16S. 


L  BEQUUnCTSS  AHD  VAXJDFnr. 
<A)  nmtm»*  muM,  BaMatbda  of  Traaafera  of 
Ohsttala  «a  Serarltr. 

^>I7  nCan.)  Where  a  merdiant  sold  hii 
stock  of  goods  and  fixtures  when  indebted  over 
94,000,  in  violation  of  the  Bulk  Sales  Iaw, 
and  the  purchaser  borrowed  $2^000  from  a 
bank  for  use  as  part  payment,  and  g»vt  a 
mortgage  on  the  property  which  the  bank 
thereafter  recorded,  the  bank,  having  taken  the 
mortgage,  must  yield  to  the  secured  claim  of 
creditor  which  had  proceeded  by  attachment 
and  later  by  execution,  as  the  diattcii  mort* 
gagor,  having  no  title  at  law,  could  transfer 
none. — Winchester  Packing  Co.  v.  Mover,  1ST 
P.  680. 

^3 1 7  (Kan.)  Where  subcontractor  to  install 
concrete  forms  sublet  a  part  of  the  work  os 
stipulation  that  on  second  subcontractor's  faO- 
ure  of  performance  the  first,  after  three  days' 
notice  to  terminate  employment,  might  com- 
plete the  work,  take  possession  of  all  ma- 
terials, and  charge  expense  of  completion  to 
aecond  subcontractor,  and  such  notice  was  giv- 
en to  it,  a  chattel  mortgagee  of  the  forms  un- 
der mortgage  executed  by  second  subcontrac- 
tor before  lapse  of  the  three-day  period  ob- 
tained a  superior  right  to  possession  of  tbe 
mortgaged  property,  since  second  subcontrac- 
tor had  tiUe  and  possession  at  time  of  mort- 
gaging.—Davidson  A  Case  Lumber  Go.  t.  An- 
deraon.  187  P.  872. 

(B)  Form  mmA  C^ateats  of  lastmmeatB. 

^ss47  (Colo.)  A  chattel  mortgage  is  valid  be- 
tween the  parties,  although  the  descriptiott  is 
insuffident;  the  parties  naviiw^agreed  as  to 
what  should  be  covered  by  it— zSnn  v.  Dmvtf 
Live  Stock  Commis^n  Co.,  187  P.  lOSS. 

n.  Fimo*  BEOORDINO,  AHD  BEO- 
I8TRATIOZT. 
'  (A)  Orlslaal. 

«=387  (Kan.)  Where  the  maker  of  a  chattel 
mortgage  executed  in '  November,  1916,  was 
shown  to  have  lived  during  that  fall  in  a  coun- 
ty adjoining  tbe  one  where  the  mortgaged 
property  was  located^  the  mortgage  was  prop- 
erly recordable  in  either  county,  in  view  iA 
Gen.  St.  1016,  |_64&6.— Toronto  State  Bank 
V.  Gay,  187  P. 

m.  OOirSTRUOTIOll  AKD  OPEBAf 

Tioir. 

<D)  Llea  and  Frlortlr. 

«=»I39  (Kan.)  That  the  chattel  mortgagee 
knew  that  the  mortgagor  of  concrete  forms 
was  a  second  subcontractor  and  had  ceased 
to  work  on  the  building  under  its  contract  with 
a  first  subcontractor  providing  that  on  sec- 
ond  subcontractor's  nonperformance,  and  on 
three  days'  notice,  the  first  subcontractor 
might  complete  the  work  at  its  expense,  did 
not  impair  validity  of  the  mortgage  or  tiie 
mortgajKee'a  right  to  posseariou  of  the  prop- 
erty.—Davidson  &  Case  Lumber  Co.  t.  An- 
derson, 187  P.  872. 

IT.  BIORTS  AHD  I.IABIIJTIE8  OF 
PARTIES. 

«=bI59  (Kan.)  Where  defendant  sold  an  auto- 
mobile to  plaintiff  by  an  order  in  which  plain- 
tiff stipulated  that  the  tiUe  to  and  right  of 
posses^n  should  remain  in  defendant  nntfl 
purchase  price  waa  fully  paid,  and  plaintiff 
gave  a  chattel  mortgage  thereon  to  secure  pay- 
ment of  part  of  purchase  price,  which  did  not 
provide  for  taking  the  automobile,  if  defend- 
ant felt  itself  insecure,  a  taking  from  plain- 
tiff withont  his  consent  immediately  after  the 
sale  and  delivery  was  wrongfuL— Sansone  v. 
Studebaker  Corporation  of  America,  187  P. 
673. 

«=»l6i  (Idaho)  Under  a  written  contract  pro- 
viding that  one  should  sign  a  note  at  a  bank 
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88  Buretr,  and  that  principal  should  thereupon 
buy  certain  material  in  the  name  of  and  for  the 
sole  use  aud  benefit  of  surety,  and  that  upon 
payment  of  the  note  the  suretj  should  deliver 
and  sen  the  property  to  a  third  person,  the 
surety  was  prima  fade  entitled  to  possession 
of  the  property  pending  repayment  of  the  note 
by  the  priDCipal  in  view  of  Gomp.  8t  1819,  SI 
6348,  eSSS.-Larsen  v.  Roberts,  187  P.  Ml. 
«=»I72(7)  (Kan.)  Where  defendant  sold  an 
automobile  to  plaintiff  with  reservation  of  ti- 
tle and  took  a  chattel  mortgage  to  secure  pay- 
ment of  a  part  of  purchase  price,  which  did 
not  provide  for  taking  the  automobile  if  de- 
fendant felt  itself  insecure,  but  defendant  took 
possession  of  automobile  and  returned  to 
plaintiff  money,  notes,  and  papers  given  for 
the  machine,  plaintiff  was  not  as  a  matter  of 
law  estopped  oy  retaining  the  money  and  pa- 
pers, and  did  not  thereby  as  matter  of  law 
waive  his  right  of  action  for  damages  for  de- 
fendant's wrongful  taking  of  automobile  with- 
out hia  consest^-Sanaone  t.  Studebaker  Cor- 
poration of  America,  187  P.  678. 

V.  BIGHTS  AND  HEMBDIES  OF 
CREDITORS. 

9=>I98  (Oolo.)  Where  a  chattel  mortgagee  as- 
sumes possession  of  the  morteaged  chattels, 
all  minor  defects,  sudi  as  insufficiency  of  the 
description'  of  the  (battels,  are  cured.— ^n  t. 
Denver  Uve  Sto^  Commisaion  Co.,  187  P. 
1033. 

TI.  ABUOmiEirT  OF  XOBTOAOB  OB 
DBBT. 

^=>206  (Oolo.)  A  chattel  mortgagee's  rii^t  of 
action  for  conversion  may  be  assigned  with 
aaaignmeut  of  the  note  and  mortgage,  and  the 
aasignee  may  maintain  an  action  on  accoant  of 
such  conrer^n. — Zinn  t.  Denvar  lAn  Stotk 
Comiaisfdon  Co.,  187  P.  1088. 

Til.  REMOVAL  OR  TRANSFER  OF 

PROPEBTT  BT  UOBTOAOOB. 
(A)  RlKkta  KMd  Liabilities  of  ParUes. 

«=>225(1)  (Colo.)  Though  the  description  of 
mortgaged  cattle  was  insuffident,  one  purchaa- 
ing  the  animals  with  actual  notice  of  the  mort- 
gage is  bound.— Zinn  v.  Denver  Uve  Stock  Com- 
mission Co.,  187  P.  1033. 

<S:=9229(1)  (Colo.)  In  an  action  by  the  as- 
Bigoees  of  a  chattel  mortgage  covering  cattle 
brought  against  the  purchaser  of  ttie  animals, 
held  that  the  question  whether  the  purchaser 
bad  such  actual  knowledge  of  the  existence  of 
a  mortgage  as  to  charge  it  with  notice,  or 
whether  it  had  sufficient  constructive  knowledge 
from  the  mortgage,  tlie  description  of  which  it 
was  daimed  was  indeOnite,  was  under  the  evi- 
dence for  the  jury,  so  that  a  directed  verdict 
in  favor  of  the  purchaser  was  erroneous.— Zinn 
V.  Denver  Live  Stock  Commisaion  Co.,  187  P. 
1033. 

^=3229CL)  (Kan.)  Where  concrete  forme  wrong- 
fully withheld  from  chattel  mortgagee  under 
second  subcontractor  had  no  market  value,  it 
was  not  improper  in  proving  Uie  damages  sus- 
tained to  show  the  value  of  the  material  and 
labor  involved  in  making  them,  the  depreda- 
tion in  their  value  since  made  nntil  mortgagee's 
action  of  replevin,  and  the  depreciation  in  them 
while  they  were  illegaUy  detained.— Davidaon 
&  Case  Lumber  Co.  v.  Anderson,  187  P.  872. 
«=»229(S)  (Kan.)  In  a  replevin  action  of  a 
horse  a  former  chattel  mortgage,  covering 
another  similar  horse,  held  properly  admitted 
as  part  of  the  history  of  the  dealings  between 
^e^rties.— Toronto  State  Bank  v.  Guy,  187 

In  replevin  by  the  mortgagee  of  a  horse, 
brought  against  a  purchaser  from  the  mort- 
gagor, evidence  held  to  sustain  a  finding  that 
the  horse  parchased  was  the  hone  covered  by 
plaintiff*!  mortgage.— Id. 


IX.  FOBEOIiOaVRB. 

«=»255  (GaI.App.)  Where  the  seller  of  an  en- 
gine took  three  notes  for  the  price,  secured  by 
mortgage  on  the  engine  sold  which  mortgags 
provided  that  in  event  of  default  in  payment 
the  seller  could  take  possession  of  the  en- 
gine with  or  without  notice,  and  after  de- 
ducting expenses  of  sale  apply  the  balance  on 
the  notes,  and  the  seller  attempted  to  do  lo, 
but  in  its  action  to  recover  the  balance  on  the 
notea  failed  to  prove  that  it  had  sold  at  public 
sale,  the  doctrme  of  election  of  remedies  did 
not  apfdy  to  prevent  th«  B<dler  from  amending 
its  complahat  so  as  to  seek  In  eqnitr  to  fore- 
close the  mortgage  on  the  enKlna*-^*  I-  Case 
Threshing  Macb.  Co.  t.  Gopren  Bros.*  187  P. 

CHILD  BEARING. 

See  Trusts,  <S=>SL 

CHILDREN. 

See  Kafuti;  Patent  and  OUU. 

CHILLING  BIDDING. 

See  Uortgafee,  «s»626. 

CIDER. 

See  Salea,  ^172.  . 

CIRCUMSTANTIAL  EVIDENCE. 

See  Electiotf,  4=9208. 

CITIES. 

See  Uonidpal  Corporatlona. 

CITIZENS. 

See  Army  and  Navy,  *=>34. 

CIVIL  RIGHTS. 

See  Oonstltntional  Law.  «=»S8-87. 

CIVIL  SERVICE. 

See  Offlcen,  «=»60. 

COMMERCE. 

m.  KEAIfS  AHB  BCSTHODS  OF 

REOUIATIOlf. 

4=>72  (Cal.)  Right  of  fordgn  corporation,  after 
complying  with  California  laws  as  to  foreign 
corporations,  to  carry  on  interstate  business, 
and  to  acquire  and  convey  real  estate  neces- 
sary therefor  and  maintain  actions  to  protect 
its  rights  therein,  is  not  subject  to  taxation 
by  the  state,  though  instrumentalities  by  means 
of  which  it  carries  on  such  commerce,  and 
which  have  a  local  situs  as  property  within 
the  state,  are  taxable  by  it— People  v.  Alaska 
Pac  S.  8.  Co.,  187  P.  742. 

COMMERCIAL  PAPER. 

See  Billa  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissiona;  Street  Bail- 
roads,  ^60,  67. 

COMMON  LAW. 

See  Adoption,  ^»1;  Uarriage,  «s»40. 

(CaL)  The  court,  in  determining  what  Is 
"the  common  law  of  England"  within  Pot. 
Code,  i  4468,  providing  that  the  "common  law 
of  Gnj^land,"  so  far  as  not  repujpiant  to  or 
inconsistent  with  tbe  Constitutioa  of  the 
United  States,  or  the  Constitution  or  laws  of 
tbe  state,  is  the  rule  of  decision  in  all  courts 
of  the  state,  is  not  required  to  look  solely  to 
BngUah  dedsiona,  hot  ahoold  follow  the  law 
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U  laid  down  by  the  courts  of  ttie  different 
■tates  where  there  ia  a  mmflict  betweeQ  the 
modern  English  and  modem  American  inter- 
pretation of  the  common  law.— Fletcher  v.  Los 
AoKelea  Trust  &  Savinjcs  Bank,  1S7  P.  425. 

(UonL)  The  common  law  of  England  is 
the  role  of  law  and  decision  in  ell  the  courts  of 
the  state,  except  in  no  far  as  it  is  inconsistent 
with  tbe  supreme  law  of  the  land  or  the  Con- 
stitution or  the  statutes  of  the  state,  as  is  ex- 
pressly declared  in  Rev.  Codes,  «  35S2.  6213. 
and  8060.— JoDosky  v.  Northern  Fac.  Ry.  Co.,. 
187  P.  1014. 

^s>l7  (CaLApp.)  In  determining  the  doctrines 
of  the  common  law,  the  court  may  properly 
look  to  tbe  decisions  of  the  courts  of  tbe  Unit- 
ed States,  as  well  as  to  those  of  England.— 
Strong  T.  Sbatto,  187  F.  16&. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wifa^  «»249-272. 

COMPROMISE  AND  SETTLEMENT. 

See  Insurance,  4»684. 

CONCENTRATED  COMMERCIAL 
FEEDING  STUFFS. 

See  Constitational  Law,  «3>240,  296;  Sutntes, 
«=»110%. 

CONCLUSIVENESS. 

See  OdOooB,  «s»74;  Public  Lands,  4=»10e. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=>47»-481. 

CONSENT. 

See  Corporations,  4s9480,  464;   Bfaater  and 
Serrant,  «s>38$%. 

CONSIDERATION. 

See  Coritorations,  «s=»471 ;  Mortgages,  4=»4S9. 

CONSPIRACY. 

I.  GIVLL  MABfLiry. 

(B)  Actions. 

®=3l5  (Nev.)  The  common-law  action  of  con- 
spiracy ia  obsolete,  and  in  lien  tbereof  an  ac- 
tion on  tbe  case  in  the  nature  of  a  conspiracy 
has  been  Bnbsdtoted.— Dixon  t.  City  of  Reno. 

187  P.  308. 

€=>22  (Nev.)  In  sn  action  for  false  imprison- 
ment, judgment  may  be  entered  against  s  single 
defendant,  though  the  conspiracy  charged  be  not 
proven ;  but  it  cannot  be  entered  against  joint 
defendants  without  such  proof. — Dixon  t.  City 
of  Reno,  187  P.  308. 

CONSTITUTIONAL  LAW. 

See  Courtg,  «S=3!K> ;  Statutes,  «S=3514-123. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  CONSTRUCTION,  OPERATION. 
AND    JBNFORCEBCENT    OF  CON- 
STITTTTIONAL  PROVISIONS. 

^16  (Cal.)  As  Const  art  11,  g  3,  providing 
that  tbe  Legislature  may  by  general  and  uni- 
form law  provide  for  the  alteration  of  county 
boundary  lines,  is  not  clearly  an  inhibition,  but 
seems  rather  permissive  in  its  nature,  it  should 
be  construed  in  the  light  of  the  history  of  the 
ftction^MundeU  v.  Lyons,  1S7  P.  9u0. 


HI.  PlgTBIBPTION  OF  OOVERN- 
MBNTAI.  POWERS  AND 
FinrOTIONS. 

<A)   L«sIb1««1t*  Powers   mmA  Dcl«Batl«a 

Tlier«of. 

«=»56  (Cal.)  mile  the  board  of  medical  ex- 
aminers, in  entertaining  a  proceeding  to  can- 
cel or  suspend  license  to  practice  medicine  on 
the  ground  of  tbe  miaconduct  of  the  licensee,  is 
ezercieinlg  quasi  judicial  power  at  least,  for  tbe 
"Judicial  function"  is  to  decide  on  the  property 
rights  of  tbe  citizens  and  to  adjudicate  and  de- 
6ne  rights,  the  action  of  the  board  in  snspend- 
ing  a  license  is  not  open  to  attack  on  the  ground 
that  the  statute  creating  the  board,  etc.,  is  un- 
constitutional, on  tbe  theory  that  the  board  was 
made  a  court  under  Const,  art  6,  1  1,  author- 
ixiug  enumerated  courts,  for  in  no  event  ii 
8u<^  an  administrative  boanl  deemed  a  court— 
Snckow  V.  Board  of  Medical  Examiners  of  CaL, 
187  P.  965. 

(B)  JadlelMl  Po-fvers  and  Ponetloma. 

^70(1)  (Mont.)  Whether  an  act  is  neces- 
sary for  the  immediate  preserratloD  of  tbe 
puhlic  peace,  health,  or  safety,  relative  to  it 
being  excepted  from  the  power  reserved  hv 
Const  art.  5,  |  1,  as  amended  in  1906.  to 
have  a  referendum  of  the  act.  Is  a  judicial 
qurstion.  to  be  decided  by  the  court  in  a  con- 
troversy as  to  whether  there  can  be  a  refer- 
endum.—State  V.  Stewart,  187  P.  641. 
«»70(1)  (Utah)  The  courts  may  not  strike 
down  laws  or  refuse  their  enforcement  because 
they  may  be  imperfect  or  lacking  in  some  de- 
tail; it  beinp  the  duty  of  the  court  to  enforce 
the  law  as  it  finds  it,  regardless  of  what  the 
results  in  a  particular  case  may  be.— Woodcock 
v.  Board  of  Education  of  Halt  Lake  City,  187  I', 
ISl. 

«=>70(8)  (Wash.)  Though  an  act  be  a  harsb 
law,  and  unjust  in  its  operation,  the  coart  has 
no  right  or  power  to  declare  it  unconstitu- 
tional for  this  reason,  when  it  meets  the  con- 
stituUonal  requirementa  in  other  rflspects-— 
Swanson  v.  School  Dist  No.  16,  Pierce  Coun- 
ty, 187  P.  386. 

V.  PEBffONAIi  Onm.  AND  POUTI. 
OAIi  RIGHTS. 

^»83(3)  (Nev.)  Alimony  does  not  constitute  a 
"debt"  within  the  meaning  of  Const  art  1,  S 
14,  providing  that  there  shall  be  no  imprison- 
ment for  debt,  a  debt  in  tbe  sense  naed  in  the 
Constitution  alluding  to  an  obli^Uon  growing 
out  of  a  business  transaction,  snd  not  to  an 
obligation  arising  from  the  existence  of  the 
marital  status.— Ex  parte  Phillips,  187  P.  311 
<^87  {CaL)  The  right  to  practice  medicine  is, 
like  the  right  to  jpractice  any  profession,  a 
valuable  "property'*^  right  in  whidi,  under 
Constitution  and  laws,  one  is  entitied  to  be  pro- 
tected and  secured.— Suckow  v.  Board  of  lledi- 
cal  Examiners  of  Cal.,  187  P.  9^. 

VTX,  OBUOATXON    OF  OONTBAOn. 
(B)  OomtrKcts  of  StmtM  «a4  Mmntelpali. 
tle«. 

^=>I35  (Or.)  Franchise  contract  between  dty 
and  power  company,  whereby  the  company 
agreed  to  install  as  many  fire  hydrants  as 
should  be  ordered  by  the  city,  for  which  the 
city  agreed  to  pay  $1  a  month  each  for  five 
years,  after  which  the  company  was  to  main- 
tain and  install  hydrants  without  cost  to  the 
city,  held  a  rate-making  contract  made  by  the 
city  not  exclusively  in  its  proprietary  capacity, 
80  that  the  Public  Service  Commission  comd 
order  the  company  on  its  petition  to  discon- 
tinue free  hydrants  and  charge  the  city  S3  50 
a  month  for  each  hydrant  without  violating 
Const.  U.  S.  art.  1,  8  10,  prohibiting  impair- 
ment of  the  obligations  of  contracts. — Citv  of 
Uillsboro  v.  Public  Service  Commissdoa  of  Ore- 
gon, 187  P.  617. 
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^=3)39  (Cal.)  Where  property  Traa  sold  to  sat- 
iitfj  a  street  aa^eitsmeDt  bond,  the  validity  of 
the  sale  must  be  determined  b;  the  stAtutes  in 
force  at  tbe  time  the  bond  was  issuecl,  in  view 
of  Const,  art.  1,  fi  16,  forbidding  the  passage 
of  lawB  impairing  tbe  obUnttons  of  contracts. — 
Chapman  v.  Jocelyn,  187  P.  862. 

IX.  PRIVILEOES  OR  iMMimrnEs. 
AND  CUSS  LEOISIJITION. 

^205(2)  (Or.)  Laws  1917,  p.  762,  |  29, 
relating  to  the  lasaance  of  bonds  by  an  irriga- 
tion district,  and  allowing  every  owner  of  one 
acre  of  land  or  more  to  vote,  ia  not  invalid  as 
violating  Const,  art  1,  J  20.— In  re  North  Unit 
Irr.  Diat.  in  Jefferson  County,  187  P.  839. 
«=9206(6)  (Or.)  Lawa  1917,  p.  762,  |  29,  re- 
lating to  the  iaauance  of  bonda  by  an  irrigation 
district,  and  allowing  every  owner  of  one  acre 
of  land  or  more  to  vote,  is  not  invalid  as  vio- 
lating Const  art  1,  S  20,  and  Const  tJ.  S. 
Amend.  14,  1  1,  as  depriving  amaller  landown- 
ers of  equal  privileges  and  immonltiea.— In  re 
North  Unit  Irr.  Diat.  in  JefferKm  Goanty,  187 
P.  839. 

X.  EQtTAI.  PROTECTIOK  OF  XJiWS. 

^»2I2  (Wash.)  The  due  process  and  equal 
protection  provision  of  tbe  Gonititntlons, 
Const,  art.  .1,  ||  8  and  12,  and  federal  Conat. 
Amend.  14,  |  1,  do  not  apply  to  laws  enacted 
by  state  Lepsleture  in  tbe  exercise  of  its  po- 
lice i>ower.~Fisher  Elonring  Milla  Co.  v. 
Brown.  187  P.  399. 

<^240(1)  (Wash.)  Concentrated  Commercial 
Feeding  Staffs  Act  H  1-4,  6.  and  10;  limit- 
ing to  10  per  cent,  tne  amount  of  crude  fiber 
which  enumerated  feeds  may  lawfully  contain, 
IB  not  in  violation  of  the  due  process  and 
equal  protection  provisions  of  tbe  Constitu- 
tions, Const,  art  1,  §f  3  and  12,  and  federal 
Const  Amend.  14,  |  1,  even  thoogh  certain 
concentrated  commerdal  feeding  stuffs  con- 
taining crude  fiber  In  excess  of  10  per  cent, 
separately  considered,  are  innocuous. — EHsher 
Flouring  Mills  Co.  v.  Brown,  187  P.  399. 
<S=»249  (Cal.App,)  Tbe  provision  of  Const  art. 
12,  i  16,  allowing  a  personal  action  againat  a 
domestic  corporation  to  be  tried  in  a  county 
court  other  than  that  in  which  the  corporation 
haa  its  principal  place  of  business,  where  the 
conn^  in  which  suit  la  begun  is  that  in  vrblch 
the  contract  la  to  be  performed,  does  not  vio- 
late the  Fourteenth  Amendment  of  the  federal 
Oonatitntion  by  denying  to  private  corpora- 
tions the  right  conferred  by  Cfode  Civ,  Proc^  i 
to  resiaenta  of  the  state  to  have  personal 
actions  tried  In  the  county  of  their  residence. — 
B^hael  v.  People's  Bank  of  Beuicia,  187  P. 
S3. 

XI.  DITE  PROCESS  OF  LAW. 

«=925l  (CaL)  Under  Const.  U.  S.  Amend.  14, 
prohibiting  the  deprivation  of  life,  liberty,  or 
property  without  due  process  of  law,  and  Const, 
art  1,  H  1  (Uid  13,  guaranteeing  similar  rights, 
the  term  "due  process  of- law"  means  that  no 
one  can  be  depriv^^  of  the  guaranteed  rights 
without  notice,  and  an  opportunity  for  hearing 
before  some  tribunal  authorized  to  determine 
the  question. — Huckow  v.  Board  of  Medical  Ex- 
aminers of  Cal.,  187  P.  9G5. 
4»25l  (Wash.)  Tbe  due  process  and  equal  pro- 
tection provision  of  the  Constitutions,  Const, 
art  1,  H  3  and  12,  and  federal  Const  Amend. 
14,  {  1,  do  not  apply  to  laws  enacted  by  state 
L^islaiure  in  tbe  exercise  of  its  police  power. 
—Fisher  Flouring  Milla  Co.  v.  Brown,  187  P, 
399. 

«=»272  (GalApp.)  Under  Pen.  Code,  |  1588, 
autiiorizing  forfeiture  of  a  convict's  good  be- 
liavioT  allowance  tor  disregarding  prison  rnles 
after  proof  of  tbe  offense  and  notice  to  the  con- 
vict tne  requirement  as  to  notice  is  mandatory, 
especially  as  the  Constitution  prohihitei  a  per- 
son's liberty  being  taken  except  by  due  process 
Of  l^w^Ex  parte  &IacJ>onald,  187  P.  991. 
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«=»296(1J  (Wash.)  Concentrated  Commercial 
Feeding  Stub  Act,  U  1-4.  6,  and  10,  limiting 
to  10  per  cent  the  amount  of  crude  fil>er  which 
enumerated  feeds  may  lawfully  contain,  is  not 
in  violation  of  the  due  process  and  equal  pro- 
tection provisions  of  the  Constituticms,  Const 
art  1,  fl  8  and  12,  and  federal  Const  Amend. 
14,  I  1,  even  though  certain  concentrated  com* 
mercial  feeding  stuffs  containing  crude  fiber  in 
excess  of  10  per  cent,  separately  considered,  are 
innocuous.— Fisher  Flouring  MiUs  Co.  t.  Brown, 
187  P.  399. 

CONTEMPT. 

Sea  Divorce,  «so2e9. 

CONTEST. 

See  Pablie  Lands,  ^103. 

CONTINUANCE. 

See  Appeal  and  Error,  ^684,  968;  Crhnlaal 
Law,  «=3S94, 1144, 116G. 

^>22  (CatApp.)  The  allowance  of  a  continu- 
ance to  procure  tbe  presence  and  testimony  of 
an  absent  witness  is  a  matter  which  lies  varjr 
largely  in  the  discretion  of  tbe  trial  ludge.^ 
McNett  V.  McNett.  187  P.  447. 
^24  (Cal.App4  Where  it  did  not  an>ear  that 
the  absent  witness  was  'tbe  only  witness  "who 
could  have  given  evidence  as  to  the  matters  for 
which  his  presence  was  desired,  and  it  ap- 
peared that  appellant  was  provided  with  the 
presence  and  testimony  of  other  witnesses  as 
to  snch  snbject-matter,  the  denial  of  a  con- 
tinuance on  account  of  the  absence  of  sncfa  wit- 
ness is  not  an  abuse  of  discretion.— BkNett  r. 
McNett».187  P.  447. 

CONTRACTS. 

See  Appeal  and  Error.  «s>704,  842,  981;  As- 
signments ;  Bills  and  Notes;  Champerty  and 
AXniotenance;  Constitutional  Law,  9=»136, 
139;  Corporations,  4=^26;  Covenants;  Cus- 
toms and  Usages,  ^=»1&;  Damages,  ^=3124, 
190;  Electricity,  «»11;  Evidence,  «=s>434, 
441,  442,  448,  445;  Exchange  of  Property; 
Frauds,  Statute  of;  Guaranty;  Highways, 
®=»113;  Indemnity,  g=»4 ;  Judgment,  ^» 
675:  Liens,  4=s>l;  Logs  and  L^ging,'  ^» 
8;  Mechanics'  Liens,  4=:>74;  Municipal  Cor- 
porations, ^236,  244,  246,  249,  328,  332, 
627;  Novation;  Officers,  «=>94;  Pleading, 
^38,  249;  Public  Service  Commissicms,  4=> 
7;  Sales,  4=3172;  Specific  Performance; 
Telegraphs  and  Telephones,  ^=>53;  Trial, 
«=»3»6,  307;  Vendor  and  Purchaser;  Wa- 
ters and  Water  Courses,  «=9^00;  Work  and 
Labor,  ©=>6,  14. 

I.  BEQUISITES  AMD  TAUDITY. 
(A)  Hatwv*  Baacmttals  Im  Ctoaeral. 

<^I0(4)  (Wash.)  Seller's  agreement  to  sell  ice 
to  buyer  at  certein  price  during  the  Ice  season 
of  the  year,  "in  consideration  of  M.  [the  buyer] 
soliciting  and  delivering  ice"  in  certain  terri- 
tory, held  a  unilateral  contract,  and  void,  in  ab- 
sence of  an  independent  ctmsideration,  since  con- 
tract makes  it  t^ligatory^  upon  the  seller  to  sell 
the  ice  without  a  promise  on  the  part  ot  the 
buyer  to  buy,  or  even  to  solicit  and  deliver  ice 
in  the  designated  territory,  nutwithstdnding  tbat 
buyer  wrote  tbe  word  "Accepted"  on  the  con- 
tract.—Mowbray  Pearson  Co.  v.  E.  H.  Stanton 
Co^  187  P.  370. 

The  buying  of  ice  during  an  ice  season  under 
a  unilateral  contract  requiring  the  seller  to 
sell  ice,  without  a  corresponding  obligation  on 
the  part  of  the  buyer  to  buy,  did  not  constitute 
an  independent  considerati<Mi,  making  the  con- 
tract valid  as  to  a  subsequent  season,  to  ^ich 
the  agreement  had  been  extended;  tbe  seller 
having  tbe  right  to  witlidraw  from  such  con-- 
tract  at  any  time  in  view  of  lack  of  mntnalitj. 
— Id. 
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(B)  P»rtle«t  PropoBftla,  amd  AeeeptAaee. 

«»26  (CaI.App.)  A  proposal  br  letter  and  ite 
acceptance  by  a  letter  duly  depoaited  in  the 
mail  constitutes  a  contract  Dioding  on  tbe  per- 
son making  tbe  propoBal.— Orover  t.  Western 
Union  TeL  Co.,  187  P.  973. 

an  CoMald«r«tloa. 

*=»47  (Wash.)  A  coneitfcration  in  some  form 
is  essential  to  tbe  raltdity  of  a  contract.— Mow- 
bray Pearson  Co.  v.  B.  H.  Stanton  Co.,  187 
P.  370. 

<tf=>SO  (Wash.)  A  consideratioD  in  some  form 
1b-  essential  to  the  validity  of  a  contract,  and 
there  must  be  either  a  benefit  to  the  promisor  or 
a  detriment  to  tbe  promisee. — Mowbray  Pearson 
Co.  V.  E.  H.  Stanton  Co.,  187  P.  370. 
4=^93  (Wash.)  Ordinarily  courts  will  not  in- 
quire into  tbe  adequacy  of  the  consideration  of 
a  contract,— Mowbray  Pearson  Co.  v.  E.  H. 
Stanton  Co.,  187  P.  370. 

<&=957  (Wash.)  A  promise  for  a  promise  is  a 
sufficient  consideration  to  sapport  an  executory 
contract ;  but  tbe  promises  must  be  mutual  and 
concurrent  and  obligator;  upon  each  of  tbe 
promisors.— Mowbray  Pearson  Co.  v.  E.  H. 
Stanton  Co.,  187  P.  370. 

«s>78  (Wash.)  A  nnilateral  contract  1>  sup- 
ported by  an  independent  consideration.— Mow- 
bray Pearson  Co.  v.  B.  B.  Stanton  Go^  187 
P.  870. 

n.  OONSTKirOTIOK  AXD  OPEBA- 
TIOK. 

<A)  GTeneral  Rttlea  of  C*aatr««tlon. 

«ss>l47(l)  (OkU  If  a  contract  to  unblgaoas 
or  uncertain  and  the  Intentton  of  the  parties 
is  not  clearly  ascertainable  therefrom,  the 
court  may  determine  its  proper  interpretation 
from  evidence  at  the  hearing  showing  the  dr- 
comstancoB  under  which  it  vas  mads  and  its 
■nbject-matter,  and  ahoold  then  so  construe  It 
as  to  give  effect  to  the  mutual  intention  of 
the  parties  at  the  time  of  contracting,  so  far 
as  that  intention  is  ascertainable  and  lawtol.— 
Prowant  v.  Sealy,  187  P.  236;  Coster  v.  For- 
tnna  Oil  Co..  Id.  24& 

«=3 147(2)  (Okl.)  Where  a  contract  is  am- 
biguous, the  true  intention  of  the  parties,  if 
it  can  be  ascertained  therefrom,  prevails  over 
verbal  inaccuracies,  inapt  expressions,  and  the 
dry  words  of  the  stipulation.— Prowant  v. 
Sealy,  187  P.  235;  Custer  v.  Fortuna  OU  Co., 
Id.  248. 

«=»I53  (Okl.)  Under  Rev.  Laws  1910,  $  951, 

Erovidiag  that  the  whole  of  a  contract  is  to 
e  taken  together,  so  as  to  give  effect  to  every 

Eart,  if  reasonably  practicable,  each  clause 
elping  to  interpret  the  others,  an  interpreta- 
tion of  a  clause,  even  if  not  clearly  obvious, 
must  be  adopted  in  preference  to  a  construc- 
tion which  would  not  give  any  effect  to  it. — 
Prowant  v.  Sealy,  187  P.  235;  Custer  v.  For- 
tuna Oil  Co.,  Id.  248. 

«=3l57  (OkL)  It  is  doe  the  parties  to  a  con- 
tract in  writing  to  assume  that  they  know  and 
understand  the  logical  and  grammatical  use  of 
tbe  words,  pbrases,  and  clauses  chosen  by  them 
to  convey  the  thought  and  purpose  of  their  con- 
tract.—Tidal  Oil  Co.  V.  Roelfs,  187  P.  486. 

The  courts  are  presumed  to  know,  understand, 
and  follow  the  rules  of  grammar  in  the  con- 
struction of  statutes  and  contracts.— Id. 
^»I58  (Okl,)  The  mle  is  that  a  comma  must 
he  placed  between  restrictivo  adjuncts  or 
clauses  and  that  which  they  restrict,  and  a 
restrictive  clause  must  be  set  off  by  a  comma 
when  it  refers  to  several  antecedents  which  are 
themselves  separated  by  that  point— Tidal  Oil 
Co.  T.  Boelfs,  187  P.  4S6. 

«=»I6I  (Okl.)  The  intention  of  the  parties 
must  be  deduced  from  the  entire  agreement 
and  not  from  any  part  or  parts  of  it,  and,  where 
a  contract  has  several  stipulations,  the  inten- 
tion of  the  parties  is  not  expressed  by  any 
single  dause  or  stipulation,  but  by  every  part 


and  provision  in  it,  wUdi  mnst  all  b«  con- 
sidered together  and  so  construed  as  to  be 
conaistcnt  with  even  other  part— Prowant  t. 
fi^^^  P.  286;  Carter  t.  Fortona  (Ml  Co., 

'8='I64  (Wash.)  Two  agreements  executed  be- 
tween the  same  parties,  concerning  the  same 
subject-matter,  at  the  same  time,  should  be 
coniidered  togethw.— Moora  t.  Baaadi,  187  P. 

388. 

4=»I6S  (Okl.)  The  court  most  place  itself,  at 
far  as  possible,  in  the  position  of  the  parties 
when  the  contract  was  entered  into,  and  con- 
sider the  instrument  itself  as  drawn,  its  pur- 
pose, and  the  eircumstanees  of  tbe  transaction, 
and,  from  a  consideration  of  all  these  elements, 
determine  upon  what  sense  or  meaning  of  the 
terms  used  the  minds  of  the  contntctmc  par- 
ties actually  met.— Prowant  t.  Sealyri»7  P. 
235:  Custer  v.  Fortuna  OU  Co.,  Id.  248. 
«»170(1)  (Okl.)  Where  a  contract,  or  any 
clause  thereof,  is  uncertain  and  indefinite  and 
the  parties  thereto,  by  their  subsequent  con- 
duct or  acts,  have  construed  it,  and  audi  con- 
struction is  within  the  purview  of  tbe  lanfuage 
use^  the  courts  will  ordiaar'ily  adopt  as  con- 
trolling the  construction  made  by  the  parties 
themBeWes.— Prowant  v.  Sealy,  187  P.  2Ki; 
Custer  T.  Fortuna  Oil  Co.,  Id.  24a 
«»I76(1)  (CaLApp.)  Coustmctlon  of  a  con- 
tract where  it  is  to  be  arrived  at  from  a  mere 
reading  of  the  instrument  or  from  such  read- 
ing aided  by  eztrinaic  evidence  of  drcumstances 
and  the  like,  is  a  matter  of  law.—Brett  T.  Vano- 
mar  Producers,  187  P.  76& 

(D)  Place  mm4k  Time. 

*»2I2(2)  (OkL)  If  no  time  is  specified  in  a 
contract  for  the  performance  of  an  action  re- 
quirMl  to  be  performed,  a  reasonable  time  is  al- 
lowed, in  view  of  Bev.  Lews  1910,  |  967.— 
Garland  t.  Hunter,  1S7  P.  406. 

T.  PEBFORBCANCE  OR  BREACH. 

^280(3)  (Cal.App.)  A  mere  general  state- 
ment by  a  contractor  that  8  per  cent  of  the 
work  was  done  is  not  a  compliance  with  tbe 
provision  requiring  the  contractor  to  furnish 
the  architect  a  written  report  setting  forth 
the  exact  percentage  of  the  materials  received 
uid  tbe  exact  percentage  of  the  work  installed, 
the  purpose  of  the  report  being  to  enable  the 
architect  to  correctly  compute  the  work  done 
so  as  to  determine  the  amount  due  the  con- 
tractor.—Sinnott  T.  Schumacher,  187  P.  105. 
4=^303(8)  (GalAjip.)  Where  time  is  of  the 
essence  of  the  contract  the  simple  act  of  re- 
ceiving a  payment  after  the  date  when  the 
payee  was  bound  to  accept  it  is  no  excuse 
for  laches  as  to  future  payments.— McNulty  v 
New  Richmond  Land  Co.,  187  P.  97 
•e=»309^1)  (Kan.)  Oeneral^  one  contracting  to 
do  a  thing  possible  in  itself  will  be  liable  for  a 
breach,  notwithstanding  the  occurrence  of  a 
contingency  which,  though  not  foreseen  by  him 
or  within  his  control,  might  have  been  provided 
against,  has  put  it  out  of  his  power  to  poform. 
—Western  Drag  Supply  &  Spedalty  Co.  of 
Kansas  City,  Mo.,  v.  Board  of  Administration 
of  Kansas.  187  P.  701. 

<S=>322(4)  (CalApp.)  In  an  action  1^  a  con- 
tractor who  repudiated  the  contract  when  he 
failed  to  receive  the  monthly  payments,  evi- 
dence held  to  sustain  finding  that  tbe  contrac- 
tor did  not  furnish  the  architect  with  a  report 
showing  the  exact  percentage  of  the  materials 
received  and  the  percentage  of  the  work  in- 
stalled, notwithstanding  the  architect  famish' 
ed  wrong  blank  and  the  contractor  furnished  a 
general  statement  to  the  effect  that  8  per 
cent,  of  the  work  was  done. — Sinnott  t.  Schu- 
macher, 187  P.  105. 

«=»323(3)  (Kan.)  In  a  contractor's  action  for 
damages  for  breach  of  a  building  contract 
which  be  had  been  wnmfrfolly  prevented  from 
performing,  held,  on  coiiaictiing  evidence  that 
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it  was  a  gaefltion  for  the  jar?  to  determine 
wliich  of  the  parties  breached  the  contract— 
McQrew  t.  Ide  Estate  Inv.  Co.,  187  P.  887.  , 

VI.  AOTIOKB  FOB  BBEAOH. 

«s»332<S)  (CaLApp.)  Performance  of  condi- 
tions precedent  in  a  contract  most  be  averred 
fn  tfae  complaint,  either  specifically  or  by  au- 
thorized general  averment,  or  a  waiver  thereof 
alleeed.— McNnlty  v.  New  Bicbmood  Land  Co., 
187  P.  97. 

«=»337(3)  (CaLApp.)  In  an  action  for  dam- 
ages for  breach  or  contract,  it  is  sufficient  for 
the  purposes  of  demurrer  to  aver  in  the  com- 
plaint the  contract,  the  breach  complained  of, 
and  general  damages,  and  an  allegation  of  non- 
payment is  not  necessary ;  the  demand  for 
damages  sufficiently  indicating  they  havs  not 
been  paid.— Nohl  t.  Del  Norte  Gonnty,  187  P. 
761. 

«=»346(12)  (Colo.)  Plaintiff  suing  on  a  special 
contract  for  compensation  as  a  uiortband  re- 
porter, having  set  up  such  a  contract  and  of- 
fered evidence  thereof,  cotild  obtain  no  relief 
on  a  quantum  meruit— Reitler  v.  Olson,  187  P. 
813.  ■ 

CONVERSION. 

See  Jadgment,  ^>237:  Trover  and  ConTCTslon. 

CONVICTS. 

SM^GonstitQtional  Law,  <^272;  Prisons,  «=» 

CORESPONDENTS, 

See  Divorce, 

CORPORATIONS. 

See  Appeal  and  Error,  <8s»1039;  Attorney  and 
Client,  «S3l82,  186;  Banks  and  Banking; 
Bills  and  Notes,  «=>489;  Oarriers;  Com- 
merce, «=>72:  Constitutional  Iaw,  «=>249; 
Courts,  ^19;  Electricity;  Equity,  ^=>67; 
Franchise  «=92:  Oas ;  Good  WiU.  «soS.  6; 
Onarant/,  «eb>OOH.;  Judgment.  «=9l80,  141, 
1^;  Mnnidpal  Corporations;  Partnership, 
«=s»41;  Principal  and  Suret?,  «s»42;  PubUc 
Service  Commissions;  Ballroada;  Sues,  ^s* 
859 ;  Street  Ssilroads;  Taxation,  «s>49,  166, 
171^,  871%.  876;  Telegraplw  and  Tele- 
phones; Taane,  ^s<6;  WSia,  «s»14,^ 

I.  nrooBPOKATioir  and  oboan. 

IZATION. 

^=930(8)  (Ariz.)  Promoters  of  a  corporation 
stand  in  a  fiduciary  relation  to  the  corporation 
and  its  stockholders,  and  owe  the  utmost  good 
faith,  BO  where  the  promoter  of  a  mining  cor- 
poration obtained  title  to  mining  claims,  and 
without  disclosing  the  facts  induced  the  cor- 
poration to  issue  Bto<&  in  return  for  the  con- 
veyance of  such  claims,  the  corporation  and 
stockholders  have  an  option  to  have  the  stock 
so  issued  annulled.— Frame  v.  Mahoney,  187  P. 
584. 

n.  OOBPOKATE  EXISTENCE  AND 
FRANCHISE. 

®s»34(4)  (CalApp.)  A  mortgagor  cf  persons] 
property  who  has  dealt  with  the  mortgagee 
as  a  corporation  and  recdved  from  it  the  con- 
sideration for  the  mortgage  note  is  estopped  to 
deny  Its  corporate  capacity  in  an  action  by  the 
corporation  to  foredose  the  mortage.— J.  I. 
Cw  Threriiing  Ma<^.  Go.  t.  Copren  Bros., 
187  P.  772. 

XV.  OAFITAI.,  STOCK,  ANB  DITI- 
DENDS. 
(B)  SnbBcrlptlOB  to  Stoek. 

4=3»88  (Or.)  Id  absence  of  fraud,  corporation 
may  allow  daim  presented  for  machines  fur- 
idsbed  or  services  rendered  by  subscriber  and 
credit  amount  in  payment  of  assessment. — 
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Brockway  v.  Beady  BuUt  House  Goh  18T  P. 

1038. 

(Or.)  In  absence  of  agreemmt  or 
equitable  ground  <^  relief,  a  subscriber  havlaf 
an  unliquidated  daim  a^inst  a  corporation 
cannot  go  into  equity  and  have  the  claim  there 
liquidated  and  set  off  against  the  amount  due 
on  subscription;  the  corporation  having  a  rU>ht 
to  have  the  validity  of  the  daim  tried  at  law 
with  the  aid  of  a  jury.— Brockway  T.  Beady 
Built  House  Co.,  187  P.  103S. 

{O)  Iss^e  0f  C«rtlfle«t«s. 

•saOSCL)  (Or.)  As  between  a  stdrant  corpora- 
tion and  a  subscriber  who  Is  a  creditor  of  the 
corporation,  the  parties  may  agree  that  the 
debt  owing  to  the  subscriber  may  be  credited 
upon  the  payment  due  from  him  upon  an  un* 
paid  subscription.- Brockway  v.  Beady  Built 
House  Co.,  187  P.  1038. 

«=>99(2)  (Ariz.)  A  "bona  fide  subscriber"  Is  one 
who  actually  turns  over  to  the  corporation  soute- 
thing  of  value,  in  lieu  of  the  stock  issued,  so 
where  mining  claims  transferred  by  a  promotsr 
of  a  corporaBon  to  it  in  return  we  atodt  were 

Sractically  worthless,  the  prtanoter  was  not  a 
ona  fide  subscriber,  within  Const  art.  14,  {  6, 
dedaring  tliat  no  stock  shall  be  issued  except 
to  bona  fide  subscribers,  and  the  eertifieatea 
might  property  be  annulled^— fiVame  t.  Mahoney, 
187  P.  684, 

e=»99(2)  (Or.)  Payment  for  stock  subscribed 
may  be  made  in  property  or  services.  If  so 
sgreed  upon  between  corporstion  snd  suh- 
Boriber;  but,  in  absence  of  such  agreement,  the 
snbser^tion  is  deemed  payable  in  cash^Brock* 
way  T.  Beady  BuUt  House  Co.,  187  P.  1088. 

V.  MWIIBKHS  ANB  STOOKKOU>EBB. 
(A)  Blvlita  u<  LlKkUIUes  as  to  Cor- 
poratlOB. 

«=»r87  (Kan.)  Where  it  was  understood  that 

more  money  would  be  needed  in  a  corporation's 
business  than  that  derived  from  sale  of  stock, 
and  that  defendant  would  furnish  or  borrow 
the  additional  money,  but  there  was  no  agree* 
ment  as  to  how  much  or  for  how  long  be  would 
borrow  it,  and  where  after  doing  so  for  about 
seven  years  be  refused,  and  plaintiff,  a  stock- 
holder, borrowed  money  for  company's  use  on 
its  credit,  for  which  he  became  personslly  lia- 
ble to  sn  amount  less  than  one-third  of  that 
provided  by  defendant,  plaintiff  on  an  account- 
ing with  defendant  was  not  entitied  to  recover 
the  amount  borrowed  by  him,  as  that  was  a 
liability  of  the  company.— Underwood  t.  Viles, 
1S7  P.  881. 

<D1  Uabllltr  tor  CJorpomt*  DeMs  mmA 
Avtm. 

*=>228  (Cal.App)  Corporation's  stoek  subscrip- 
tion contract  providing  that  subscription  was 
subject  to  rescissioD  upon  Csilure  of  certain 
conoitioBB  could  not  defeat  the  rights  of  cred- 
itor to  recover  on  stodcholder's  liability,  where 
action  thereon  had  been  commenced  hefore  re- 
Bctssiou  agreement  had  been  entered  into.-~ 
Barnard  v.  Mclntire.  187  P.  440. 

Stock  subscriber  who  had  waived  right  to 
resdnd  subscription  is  liable  to  corporation's 
creditor  for  the  unpaid  balance  due  on  sub* 
Bcription. — Id. 

®=>253^  (CalApp.)  \^'here  defidency  Judgment 
was  rendered  against  corporation  in  action  on 
notes  secured  by  cfaattd  mortgage,  questions  as 
to  the  due  execution  of  the  note,  the  considera- 
tion therefor,  and  as  to  other  matters  relating 
to  the  validity  thereof  were  res  adjudicata  in 
judgment  creditor's  sction  against  stockholder 
on  stockholder's  liability.— Barnard  v.  Mctnttr^ 
187  P.  440. 

^=^264  (Cal.^  An  action  against  the  stock- 
holders individually  for  corporation's  breadi 
of  covenants  of  a  lease  is  barred  by  limitations 
i£  not  brought  within  three  years  after  the 
execution  of  the  lease,  regardless  of  when  the 
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breach  occurred;  the  llabOify  of  a  stockhold- 
er created  by  Conct  art.  12,  |  3,  and  Civ.  Code, 

!:  822,  beinc  a  "Itabttit?  created  by  lav"  with- 
n  the  meanbiK  of  Code  Cir.  Proe.  |  3!!0,  and 
the  rendition  of  judgment  againit  cwporation 
neither  creates  a  new  liability,  nor  extended  the 
time  for  anit  againBt  stockholder.— Chambers 
T.  E^mham,  187  P.  732. 

VI.  OITXOEBS  AHO  AOBHTI. 

(O)  Rlvhta,  Dvtlea,  •m<A  UafclUtle*  mm  to 
Corvorallon  and  Itm  Members. 

«s»3l6(l)  (Colo.)  A  solvent  corporation  may 
borrow  monev  from  its  directors  and  give  notes 
therefor.— UiUe  v.  ETans,  187  P.  316. 

Vn.  CORPORATE  POWERS  AXB 
LIABZIJTIE8. 

(A)  Kxtemt  Rxepclse  of  Powen  !■ 

Generitl. 

«=3385  (Utah)  An  "altra  vires"  act  Is  an  act 
beyond  the  powers  of  the  corporation.— Hons- 
tOD  T.  Utah  Lake  Lutd,  Water  &  Power  Co., 
187  P.  174. 

«=9388(1)  (Colo.)  Where  all  the  stockholders 
of  a  solvent  corporation  participated  and  ac- 
quiesced in  the  issue  of  bonds,  held  that,  the 
Btockbolders  having  no  equitable  right  to  de- 
feat enforcement  of  the  bond,  they  conld  not 
through  tbe  corporation  defeat  enforcement  of 
the  bonds.— Pueblo  Foundry  ft  Machine  Go.  t. 
Lannon,  187  P.  1031. 

^388(4)  (Clolo.)  Where  aU  of  the  share- 
holders of  a  corporation  participated  in  a 
bond  issue,  tbe  purpose  of  which  was  to  reduce 
the  value  of  shares  so  as  to  allow  third  person 
to  acquire  an  interest  in  the  stock  equal  to 
that  of  tbe  two  remaining  stockholders,  held 
that  such  shareholders,  having  partiapated  and 
acquiesced  in  tbe  bond  Issue,  are  bound  by  the 
transaction  as  are  their  transferees.— Pueblo 
Foundry  &  Machine  Co.  t.  Lannon,  187  P. 
1031. 

Where  all  of  the  shareholders  participated 
in  a  bond  issue  for  the  purpose  of  reducing  the 
valne  of  tbe  shares  to  enable  a  third  person  to 
come  into  the  corporation,  etc.,  subsequent 
transferees,  who  acquired  their  shares  at  a 
lower  figure  because  of  the  bond  issue,  cannot 
thereafter  repudiate  tbe  transaction  and  defeat 
enforcement  of  tbe  bonds. — ^Id. 

(B)  Hepresentatton  of  Corporatlom  by  Of- 

flcera  end  Aventa. 

®s»4l5  (O>lo.)  Where  the  board  of  directors 
of  a  corporation  owned  all  of  tbe  stock,  and  in 
issuing  bonds  which  were  intended  to  reduce 
the  value  of  the  bonds  to  allow  an  outsider  to 
scguire  an  interest  in  the  corporation,  etc., 
every  share  of  stock  was  represented,  h«id 
that  the  validity  of  the  bonds,  which  did  not 
defraud  creditors,  could  pot  be  attacked  on 
tbe  ground  that  the  board  of  directors,  as 
apart  from  and  without  regard  to  the  corpora- 
tion or  interest  in  tbe  shareholders,  issued  the 
lionds. — PiiPhIo  Foundry  &  Machine  CIo.  T. 
I>aniion,  187  P.  1031. 

®=>423  (N.M.)  If  a  fire  is  purposely  started 
on  a  corporation's  premises  by  an  officer, 
agent,  or  employ^,  the  setting  of  the  fire  and 
the  destruction  of  its  property  is  outside  the 
course  of  employment,  and  the  corporation  Is 
not  liable  for  his  act  to  one  whose  property 
was  destroyed  by  fire  communicated  from  its 
premises.- Archuleta  v.  Floersheim  Mercantile 
Co.,  187  P.  272. 

<&=>426(1)  (Cal.)  Ratification  by  corporation 
of  unauthorized  contract  made  the  contract 
that  of  the  corporation  from  Its  inception.— 
Union  Oil  Co.  of  California  v.  Pacific  Surety 
Co.,  187  P.  14. 

<S=»426(10)  (Cnl.App.)  Where  a  corporation 
asserted  that  one  who  negotiated  the  lease 
was  not  its  agent,  and  that  it  was  not  bound 
by  his  contract,  corporation,  having  executed 
the  lease  and  enjoyed  Its  benefits  tor  many 


years,  must  be  deemed  to  have  ratified  the 
agent  s  acts,  if  anauthorized.  and  cannot  therr- 
after  repudiate.~Lang  v.  Pacific  Brelnnr  A 
Malting  Co.,  187  P.  81. 

*=>426(10}  (CsLApp.)  Where  an  old  note  of 
a  corporation,  given  for  the  purchase  price  of 
property,  was  msrked  "paid"  and  canceled,  and 
the  corporation  retained  and  enjoyed  the  bene- 
fits of  the  transaction,  it  was  estopped,  in  an 
action  on  renewal  notes,  to  deny  the  exe<nition 
of  said  notes  on  the  ground  that  the  ofl^cers 
executing  tbe  same  were  not  authorised  to  do 
«0;— Ebner  v.  West  Hollywood  Transfer  Co, 
187  P.  114. 

<C)  Property  «»*  Cosreraaeee. 

^»436  (Cal.)  A  corooratioa  organized  JinAn 
St  1850.  p.  373,  S  175,  which  authorised  it  lo 
take  gifts  of  real  or  personal  property,  may  still 
accept  bequests,  ;(vhere  it  has  not  elected  to 
continue  under  the  code,  under  CSv.  Code  ft  287. 
288.  1275.— In  re  Dol's  Estate,  187  P.  428. 
^t:3439  (Colo.)  By  the  unanimous  consent  of 
all  the  stockhcddera,  a  aolveot  corporation  may 
make  any  disposition  of  the  assets  of  the  com- 
paD7  that  the  stockholders  desire,  in*  the  ab- 
sence of  fraud  on  creditors.— Pueblo  Foundry 
A  Machine  Co.  v.  LanncKi,  187  P.  1031. 

(D)  Cimtniets  aad  InCebtedneae. 

«=>464  (Colo.)  A  solvent  eorporatioii,  with 
unanimous  consent  of  its  stockholders,  may  is- 
sue bonds  for  tbe  benefit  of  individual  stock- 
holders, provided  no  third  persons  are  injured. 
— Pueblo^oundry  &  Madiine  Co.  t.  Lannon. 

&=>47\  (Colo.)  Where  the  shareholdera  of  a 
corporation  on  issuing  corporate  bonds  paid  in 
several  thousand  dollars  to  tbe  corporation, 
and  the  entire  bond  issue  was  for  the  purpose 
of  lessening  the  value  of  the  corporate  shares 
so  as  to  allow  a  tbird  persim  to  acquire  an 
equal  Interest  in  the  stock  with  tbe  two  re- 
maining shareholders,  held  thst  the  bonds  were 
not  void  for  want  of  consideration. — Pueblo 
Foundry  &  Machine  Co.  v.  Lannon,  187  P.- 
1031. 

®=>472  (Colo.)  A  solvent  corporation  may  not 
only  dispose  of  its  assets  as  tbe  stockholders 
see  fit,  bat  it  may  dispose  of  its  bonds  at  less 
than  cost,  providing  no  existing  creditor  is  de- 
frauded and  in  which  future  creditors  cannot 
complain.— Pueblo  Foundry  &  Machine  Co.  v. 
Lannon,  187  P.  1031. 

9=>473  (Cal.App.)  In  an  action  to  recover  the 
value  of  certain  bonds  which  defendant  corpora- 
tion bad  undertaken  to  issue  by  tbe  terms  of 
interim  certificates  assigned  to  plaintiff,  where  it 
appeared  that  such  certificates  were  iraued  to 
a  third  person  in  payment  of  real  estate  upon 
which  the  third  person  had  acguired  an  option 
and  to  which  he  had  later  obtained  a  deed  from 
plaintiff,  and  that  certain  amounts  due  from  such 
person  to  defendant  had  been  diarged  against 
tbe  certificates  by  the  third  person's  request, 
evidence  held  to  support  a  finding  that  defend- 
ant had  no  notice  that  such  third  person  had 
assigned  the  certificates  to  plaintiff,  so  that  the 
charges  so  made  against  the  certificates,  having 
been  made  in  good  faith,  were  binding  as  against 
plaintiff.— Smith  v.  Central  A  Pacific  Improve- 
ment Corporation,  187  P.  456. 

In  an  action  to  recover'  the  value  of  certain 
corporate  bonds  to  be  issued  on  interim  certifi- 
cates, a  tender  by  the  contoration  of  die  balance 
due  in  tbe  form  of  a  check  payable  to  plain- 
tiff assignor,  but  not  accepted  by  such  assigns 
nor  indorsed  by  him,  together  with  a  letter  re- 
questing plaintiff  to  call  at  defendant's  office  "so 
that  we  may  pay  you  this  money  and  have  you 
make  tbe  proper  indorsements  on  tbe  certifi- 
cates," was  a  sufficient  tender  in  view  of  Civ. 
(.'ode,  (  1408,  providing  that,  when  a  debtor 
is  entitled  to  performance  of  a  ccmdition  prece- 
dent to  or  concurrent  with  performance  on  his 
part,  he  may  make  hia  offer  to  depend  apon 
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the  dne  performance  of  such  condition ;  the  non- 
production  of  the  check  to  plaintifiF  beine  of  no 
consequence  in  view  of  section  1496,  the  ofEer  not 
having  been  accepted. — Id. 

Where  a  corporation  haa  issued  intenm  bond 
certificatea  in  payment  of  real  estate  purchased 
from  one  who  held  an  option  from  plaintiff, 
and  snbeeQuently  acquired  title  and  debts  owing 
by  such  person  to  the  corporation  were  charged 
Dgainst  the  certificates  by  his  request,  without 
notice  that  the  certificatea  had  been  assigned  to 
the  original  owner  of  the  realty,  who  was  the 
beneficial  owner  of  the  certificates,  such  credits 
were  in  the  same  situation  as  though  they  had 
been  given  to  the  beneficial  owner  bimaelf.— Id. 

Where  one  of  the  cooditiona  upon  which  cor- 
porate bonds  were  to  be  issued  upon  interim 
certificates  was  that  the  corporation  after  a  giv- 
en time  should  have  the  right  to  call  the  bonds 
before  maturity  by  paying  an  additional  5  per 
cent,  upon  the  principal  of  the  bonds  so  called, 
such  additional  5  per  cent  cannot  be  allowed 
in  a  judgment  against  the  cwporatioQ  for  the 
valne  of  the  bonds  undertaken  to  have  been 
issued  where  the  actual  issuance  of  the  bond 
had  beoi  iraived  by  plaintiff's  aaslgncv.— Id. 

(F)  Civil  Actlona. 

<e=3503(2)  (Cal.App.)  Under  Const,  art.  12,  { 
16,  an  action  against  domestic  corimration  may 
be  begun  and  prosecuted  to  final  judgment  in 
a  county  other  than  that  in  which  the  corpora- 
tion has  its  principal  place  of  business,  where 
the  contract  is  to  be  performed  in  the  county 
of  suit,  and  this  is  so  notwithstanding  Code 
Civ.  Proc.  fi  396,  providing  that  personal  ac- 
.  tions  shall  be  tried  In  the  county  in  which  the 
defradants  or  some  of  them  reside. — Raphael 
V.  People's  Bank  of  Benlda,  1S7  F.  53. 

XI.  DisioLvnoir  ahd  fobfjutuhe 

OF  FBAKGKI8B. 

^=»606  (Utah)  A  prodamatiou  of  the  Gov- 
ernor of  the  state  to  forfeit  the  charter  of  a 
corporation  because  it  failed  to  pay  the  state 
license  tax  was  notice  to  all  the  world  that 
thereafter,  unless  reinstated  within  the  time 
by  law  provided,  the  corporation  had  no  right 
and  no  power  to  engage  in  any  business  what- 
ever, except  such  as  would  be  necessarr  for 
the  purpose  of  winding  up  its  affairs.— Hous- 
ton v.  Utah  Lake  Liaud,  Water  &  Power  Co., 
187  P.  174. 

«=3>6I7(1)  (Utah)  Where  the  right  of  a  cor- 
poration to  do  business  was  annulled  and  its 
charter  forfeited  because  it  failed  to  pay  the 
state  corporation  license  tax,  any  authority 
that  the  president  of  the  corporation  had  by 
virtue  of  resolutions  of  the  board  of  directors 
died  with  the  corporation.— Houston  v.  Utah 
Lake  Land,  Water  &  Power  Co.,  187  P.  174. 

Any  acta  of  its  officers  in  the  nature  of  new 
business,  not  looking  to  a  winding  up  of  the 
affairs  of  the  corporation,  were  wholly  void 
and  could  not  be  ratified  by  the  corporation, 
notwithstanding  Comp.  Laws  1017,  fi  870.— Id. 

It  was  then  dyilly  dead,  and  was  neither  a 
de  jure  nor  a  de  facto  corporation,  and  bad  no 
power  except  to  wind  up  it*  affairs  under 
Clomp.  Laws  1917,  |  870.— Id. 

Acts  of  officers  of  the  corporation  in  sub' 
sequently  purchasing  corporate  stock  of  an- 
other corporation  were  absolutely  void,  such 
acts  not  looking  to  the  assembling  of  its  as- 
sets or  the  wiuding  up  of  the  business  under 
Comp.  Laws  1917,  §  S'lO,  especially  where  such 
Corporation,  while  existent,  had  no  authority 
or  power  to  purchase  corporate  stock. — Id. 
9=>6^  (Cal.App.)  In  view  of  Oiv.  Code,  i  285, 
providing  a  method  for  incorporating,  and  un- 
der Code  Civ.  Proc.  §  1227  et  seq.,  providing 
the  method  of  winding  up  corporate  attairs  and 
the  process  of  disincorporation  and  making  it  a 
prerequisite  that  the  debts  of  the  corporation 
be  paid,  and  under  Civ.  Code,  8  331,  providing 
for  the  IeT7  of  an  aasessment  for  tiiat  purpose, 


the  acta  of  a  corporation  and  its  officers  and  di- 
rectors In  imposing  an  assessment  which  womd 
discharge  its  debts,  in  order  to  disincorporate 
in  California  and  to  incorporate  in  Arizona,  wai 
not  a  violation  of  law  which  would  be  reatrainr 
ed  at  the  instance  of  a  stockholder  so  assessed. 
— Dammann  t.  Hydraulic  Clutch  Co.,  187  P. 
1068. 

XZZ.  FOBEIOH  OOBVOBATION8.  ^ 

«=»63l  (OaL)  A  corporation  derives  its  pow- 
ers from  its  artidcB  of  Incoiporation  and  the 
lawa  of  the  state  in  which  ft  was  created.— 
People  V.  AUska  Pac.  S.  S.  Co.,  187  P.  742. 

A  foreign  corporation  bv  coming  into  oie 
state  and  compl^ng  with  tne  laws  thereof  re- 
garding foreign  corporations  thereby  obtains 
no  grant  of  power  or  franchise.- Id. 

A  foreign  corporation  is  permitted  to  do  busi- 
ness and  exercise  its  corporate  franchises  in 
another  state  by  comi*T  only.—Id. 
^641  (Cal.)  The  lawa  of  California  relating 
to  a  foreign  corporation  are  purely  negative 
and  restrictive  in  character,  and  merely  forbid 
the  exercise  in  the  state  of  a  small  part  of  the 
corporate  power  it  already  pooaeuea,  fZCMt 
on  the  specified  conditions.— People  T.  Alaska 
Pac.  8.  STCo..  187  P.  742. 


COSTS. 

See  Exemptions.  4^76;  Inteipleader.,  ^^SSj 
IntoxicatingLiQttMs,  ^254:  Mines  and 
Mlne^  *»7T;  Wills,  *s»410. 

I.  VATOBEt  GBOUIIDS  AHD  BXTBHT 
OFIUOHT  Ur  GBNSBAI.. 

^=93  (Mont.)  Costs  eo  nomine  were  not  al- 
lowed at  common  law,  and  may  be  recovered, 
if  at  all,  only  by  virtue  of  statute,  so  that  to 
recover  them  a  party  must  comply  with  the 
Btatute.-Cervais  v.  Bolfe,  187  P.  899. 
®=>76  (Mont.)  Costs,  whenever  recoverable,  be- 
come a  part  of  tbe  judgment— State  v.  Kelly, 
187  P.  637. 

IV.  SEOURITT  FOB  PAYMBHT. 

«=»IOB  (Idaho)  When  a  proper  application  Is 
made  under  Comp.  St.  1919,  8  7221,  requiring  a 
nonresident  plaintiff  to  furnish  security  for 
costs,  the  court  is  without  discretion  to  deprive 
defendant  of  the  security.— Duff  v.  Eardley,  187 
P  1081 

«i!>l37*(Idaho)  Comp.  St  1919,  8  7221,  provid- 
ing that,  'Svhen  required,  all  proceeding  in  the 
action  must  he  stayed  until  an  undertaking 
•  •  •  ia  filed  with  the  clerk,  •  •  • "  js 
mandatory,  and  until  such  undertaking  Is  tar- 
nished  any  subsequent  proceeding  thertin  is  et- 
roneouB.— Duff  v.  Eardley,  187  P.  1081. 

T.  AUOTTMT,  BATE.  AND  ITEMS. 

^172  (Kan.)  Where  attorney's  fees  are^llow- 
ed  by  sUtute  as  by  Gen.  St  1918,  I  4994,  to 
the  prevailing  party,  the  trial  court  should 
make  a  reasooahle  allowance  therefor,  and  II 
no  formal  proof  of  the  value  of  the  services  is 
presented,  the  court  should  allow  a  reasonable 
sum  based  on  its  judicial  notice  of  the  services 
performed  and  upon  its  own  general  knowledge 
of  the  value  thereot— Elltott  v.  Crystal  Springs 
OU  Co.,  187  P.  692. 

VI.  TAXATION. 

1^203  (Mont)  Failure  to  file  memorandum 
of  costs  within  the  time  prescribed  by  Rev. 
Codes.  8  7170,  operates  as  a  waiver,  and  jus- 
tices the  court  in  striking  out  the  cost  bill.— 
Gervais  v.  Rolfe,  187  P.  899. 

^'here  in  an  election  contest  the  contestee 
on  April  2d  had  notice  that  findings  favorable 
to  him  had  been  filed,  and  on  the  same  date 
contestant  filed  exceptions  to  the  findings, 
which  were  disposed  of  on  April  6th,  desplta 
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filliis  of  such  ezceptloDi,  the  conteitee  eoald 
have  filed  or  serred  memorandum  of  coste 
within  five  dara  from  April  2d,  and  where  he 
did  not  serve  and  file  ue  memorandum  until 
11th  and  12th,  reapectinlrf  it  wu  prop- 
vns  stricken.— Id. 

▼n.  OW  APPEAI.  OK  AMB 
Oir  ItBW  TRIAL  OR  MOnOK 
THEBEFOB. 

^»224  (Or.)  In  an  action  at  law,  though  the 
appeal  has  resulted  tn  reversal  of  judsment  for 
plaintiff,  the  defendant  need  not  be  allowed  a 
judgment  for  coats  and  disbursements.— Levine 
V.  Levine.  187  P.  600. 

«s»2S4  (Wash.)  Where  both  plaintiff  and  de- 
fendant appealed  from  a  Judcment  for  plain- 
tiff for  |2K26,  defendant  is  entitled  to  coats  on 
appellate  court  affirminc  judgment  on  plaintiff's 
appeal  and  modifying  judgment  on  defendant's 
appeal  bj  reducing  amount  thereof  bj  f76. — 
Hanskm  r.  Hodson-Feenaughtj  Co.,  187  P. 
319. 

^238(1)  (Or.)  Where  plaintiffs  conduct  was 
and  unndgitborily,  the  appelate 
court  may  lefnse  to  allow  bim  costa  and  dia- 
bursonenta  on  appeal,  even  though  affirming  the 
decree  in  his  favor^-SdUffmann  t.  YonmanBi 
187  P.  630. 

«=3254(1)  (Or.)  Where  both  parties  appealed, 
and  plaintiff  had  the  benefit  of  the  transcript 
filed  bT  defendant,  the  coats  of  the  transcript 
would  be  divided.— Hodler  t.  Hodler,  187  P.  604. 
«B»260(4)  (Ariz.)  Where  Judgment  was  ob- 
tained April  18,  1919,  and  defendant  on  Sep- 
tember 6,  1919,  gave  notice  of  appeal,  and  on 
September  10,  1919,  filed  a  supersedeas  bond, 
and  from  that  time  until  January  2,  1920, 
took  no  other  steps  in  the  case,  appellee,  hav- 
ing paid  the  filing  fees  and  caused  the  notice 
of  appeal,  bond  on  appeal,  and  judgment  to  be 
filed  on  the  latter  date,  should  be  allOTed  stat- 
utory damages  as  for  a  frinilona  appeal.— ^Scott 
T.  Cowan,  187  P.  207. 

«=>260(4)  (Cal.App.)  In  a  divorce  sotiou 
where  amended  com^aint  filed  four  months 
after  the  commencement  of  action  alleged  resi- 
dence of  plaintiff  "for  more  than  one  year 
last  past,"  and  where  defendant  appealed  from 
interloctoiT  decree  upon  ground  that  complaint 
did  not  aUege  jurisdictional  fact  of  residence 
for  one  year  before  commencement  of  action, 
AebL  that  the  appeal  waa  not  taken  in  good 
faith,  and  that  respondent  rtiould  recover  $100 
for  a  frivolous  appeal.— Dillon  v.  DiUon,  187 
P.  27. 

4b»262  ^ev.)  Tte  appellate  court  cannot  in- 
dulge presumption  Uiat  defendants  did  not  hare 
confidence  in  their  application  for  change  of 

venue,  and  so  impose  a  penalty  on  defendants 
whose  appeal  from  the  denial  of  motion  was 
affirmed  on  ground  that  appeal  waa  for  delay. 
—Page  v.  Waber,  187  P.  609. 
*=b264  (Wash.)  Supreme  Court  role  14  ^32 
Pac.  xiii),  requiriog  prevailing  party  to  file 
cost  bill  and  serve  copy  thereof  on  adverse 
part^  within  10  days  after  the  filing  of  the 
opimon,  la  mandatory  and  not  directory  mere- 
ly, and  must  be  complied  with  in  order  that 
tiie  prevailir-g  party  may  have  costs  taxed  ac- 
cording to  its  cost  bill,  except  where  party 
in  deuLUlt  has  a  good  excuse  for  failure  to 
serve  and  file  biU  within  required  tim«.— 
Scfawellen  t.  W.  P.  Fuller  &  Co.,  187  P.  367. 

Inadvertence  of  counsel  for  prevailing  parties 
is  not  sufficient  legal  excuse  for  failure  to  file 
cost  bill  and  serve  copy  thereof  on  adverse 
party  within  10  days  after  filing  of  opinion, 
as  required  by  Supreme  Court  rule  14  (182 
Vac  xiii).-Id. 

COUNTERFEITING. 

See  Larceny,  «»26, 


COUNTIES. 

See  DeposiUries,  «=>2;  Evidence,  ^s>18: 
Highways,  ^=»li3;  Indemnity,  Manda- 
muB,  ^14,  110;  Mortgages,  ^s>25:  Stat- 
utes, «=>89:  Street  Raiiroads,  «&=28;  Tax- 
ation, ^3761. 

TL  aoVERKMENT  AHS  OTFtCJEStM, 
(D)  Ofleera  ud  Aceata. 

4»69(1)  (Okl.)  Before  a  count?  officer  can 
rightly  draw  money  from  the  county  treasury, 
either  for  salaries,  fees,  expenses,  or  extra 
compensation,  he  must  be  able  to  point  to 
some  constitutional  or  atatotory  proviston  or 
some  lawful  contract,  ather  express  or  im- 
plied, that  justifies  his  <daim  to.  such  money. 
—Board  of  Com'rs  of  Comanche  County  v. 
Compton,  .187  P.  801, 

^74(2)  (OkL)  Neiiher  Rer.  Iaws  1910,  f 
7290,  as  to  restoration  of  lost  public  record, 
nor  any  other  statutory  or  constitutional  pro- 
vision, justifies  the  allowance  of  any  extra 
compensation  for  services  rendered  by  the  court 
clerk  or  his  deputy  in  restoring  rectMrda  of  the 
district  court  by  ita  order.— Board  of  Coni*re 
of  Comandie  Cotut?      Compton,  187  P.  SOL 

Zn.  PBOPEBTT,  qOKTRAOTfl,  AMD 
LIABTT.rriES. 

(B)  Comtimeta. 

<^123  (Okl.)  Where  a  surety,  with  knowledge 
of  the  construction  and  completi(m  of  a  court- 
house, executed  a  bond  conditioned  to  compen- 
sate for  damages  to  building  from  defects  in 
workmanship  or  material,  it  is  liable  under  the 
terma  of  its  bond,  even  though  changes  and 
alterations  were  made  in  plans  and  specifica- 
tions of  building  after  the  original  building  con- 
tract waa  entered  into.— Southwestern  Surety 
Ins.  Co.  V.  Board  of  Com'rs  ot  Coal  County. 
187  P.  467. 

®=>I30  (Okl.)  Under  petition  to  recover,  for 
breach  ot  a  contractor's  bond  conditioned  for 
maintenance  and  repair  ot  a  courthouse,  built 
under  ecmtract  requiring  repairs  and  replace- 
ments for  fire  yMrs,  atlegmg  defective  con- 
Btruction  as  to  roof  and  inadequate  heating 
plant,  causing  a  damage  of  92,600,  evidence  was 
pro[M^ly  admitted  in  proof  of  the  alleged  de- 
fects.— Southwestern  Surety  Ins.  Go.  t.  Board 
of  Com'ra  ot  Coal  Conntar,  187  P.  407. 

XT,  FISOAIi  MAWAOgimre,  P0BUO 
DEBT,  SEOITRITIEB,  AHD 
TAZATIOV. 

€=>I73(1)  (Ariz.)  A  coun^  may  not  issue 
bonds  unless  the  power  is  specifically  conferred 
by  law  or  is  necessarily  implied  from  the  law 
relating  to  the  powers  of  counties. — Doan  v. 
Board  ot  Sup'rs  of  Yuma  County,  187  P.  265. 
«3=»175  (Ariz.)  Under  Civ.  Code  1913,  par. 
5285,  a  county  whose  totali  indebtedness,  in- 
cluding the  bonds  proposed  to  be  issued,  ia 
less  than  4  per  cent  of  the  valuation  of  tax- 
able property  as  ascertained  by  the  last  as- 
sessment, can  issue  bonds  to  fund  its  outstand- 
ing or  floating  indebtedness;  such  bonds  not 
increaaing  the  obligationa  of  the  county.— Doan 
V.  Board  of  Sup'rs  of  Yuma  Coonty,  187  P. 
265. 

«e=>l78  (Ariz.)  Under  Civ.   Code   1913,  par. 

a  county  whose  total  indebtednesiL  in- 
cluding the  proposed  bonds.  Is  less  than  4  per 
cent,  of  the  valuation  of  its  taxable  property 
as  ascertained  by  last  assessment  has  power 
through  its  board  of  supervisors  to  issue  and 
sell  bonds  to  fund  its  floating  indebtedness 
vritbout  first  obtaining  the  assent  of  qualified 
voters  who  are  property  taxpayers  enrcsaed 
at  an  election  called  for  the  purpose.— Doan  v. 
Board  of  Sup'rs  ot  Yuma  County,  187  P. 

V.  CLAIMS  AGAINST  COVNTT. 

^^202  (Cal.App.)  Three  claims  by  a  firm  of 
road  contractors  against  the  countyt  two  <d 


Digitized  by 


114.9  INDEX-DIGEST    OoTOwmt* 

For  cwM  ta  DmJMc.  *  Aaii.IHs.  Kcr-Mo.Sertn  *  lnd«xM  tee  Min«         Mtd  K.KY-KUMBEB, 

property  cannot  b«  nsed  ai  a  bacb  to  deter- 
mine Jariidlction  or  oust  Jnriadtctlon  bj  way 
of  a  Idea  of  interventton.-4)ne  Hudaon  Bnper- 


wMch  were  verified  hj  a  third  peraon  and  one 
of  which  was  verified  by  the  attorney  for  the 
firm,  were  safflciently  verified  under  Pol.  Code, 
IS  4075,  4076,  wMch  do  not  require  daim  shall 
be  verified  by  the  claimant— NoU  t.  Del  Norto 
County,  187  P.  761. 

ObjectionB  that  road  contractora  bad  sot 
properly  verified  claims,  and  that  they  had  not 
been  approved  by  road  commisrioner  before 
presentment^  were  waived  by  passing  on  and 
rejecting  them  without  objection  to  tb^  t<Hmi 
until  after  commoieement  of  tetiwi^Id. 

COURTS. 

See  Common  Law,  4P=»8:  Orimlnsl  Law,  «=> 
86;  Drains,  4s»3d;  Judres;  Master  and 
Servant,  «s»896;  ProhiUtion. 

X.  NATTTItE.  EXTENT,  AND  EXEBOISB 
OF  JTKISDIGTIOir  IH  OENERAL. 

<t=3l9  (Colo.)  Shares  of  ato<^  in  a  corporation 
are  pensonal  property,  whose  location  is  in  the 
fltate  where  tne  corporation  is  created,  and  the 
courts  of  sacb  state  have  jjoriBdictiw  of  actions 
involving  property  to  or  hens  agaioat  the  eame, 
wherever  the  certificate  representing  sucb 
shares  may  happen  to  be.— Qark  v.  O'Donnell, 
187  P.  634. 

«=»37<2)  (N.H.)  JurisdicUon  of  the  court  over 
the  subject  is  a  matter  which  goes  to  the  right 
of  the  coart  to  act  at  all,  and  may  be  raised 
at  any  time.— Albugaerque  &  Cerrillos  Coal  Co. 
T.  Lermuseauz,  187  P.  660. 

Jarisdiction  of  the  conrt  over  a  particular 
case  must  be  raised  at  the  proper  time  and  in 
the  proper  manner  in  the  court  in  which  the 
action  is  pending.— Id. 

^»39  (CaI.App.)  The  first  question  which  must 
be  determined  by  the  trial  court  in  every  case 
is  that  of  jnrisdietion.r-Dmon  v.  Dillon,  187 
P.  27. 

IX.  BSTABLISBMEXrr,  OBOAHIZA- 
TlOir,  AND  PBOOBPUBB  IN 
OENEBAIi. 

'(S)    Bnlea    of    D«cl«ion.  AdJndloatJoa*. 
OpiBlons.  and  Records. 

^;>69  (Mont)  An  argument  that  an  establish- 
ed rule  of  law  should  be  abandoned  should  be 
addressed  Co  the  Lei^slative  Assembly,  and  not 
to  the  court— Jonosky  v.  Northern  Foe.  By. 
Co.,  187  P.  1014. 

<8=>90(3)  (Or.)  O^e  rule  of  stare  dedsis  ap- 
plies with  peculiar  force  to  the  decision  of 
courts  on  questiooa  of  constitutional  law,  and, 
a  particular  construction  of  a  constitutional 
provision  having  been  adopted,  it  will  be  rec- 
ogniied  and  enforced  subaequently.— State  v. 
Olcott,  187  P.  286. 

in.  OOITBTS  OF  GENERAL  OBXGIRAXi 
JURISDICTION. 

rA)  Gronnda  of  Jnrladlctlon  In  General. 

<S=9l22  (CaLApp.)  The  sum  demanded  of  the 
prayer  in  the  complaint  is  not  the  final  test  of 
the  court's  jurisdiction,  and  does  not  preclude 
an  examination  into  the  real  amount  in  con- 
troversy.—Demartini  V.  Harinl,  187  P.  986. 

(B)  Coarts  of  Partleslw  StatoH. 

«=s>l45  (Nev.)  Under  CAvSl  Practice  Act,  |  63 
(Rev.  Codes,  S  5005).  the  district  court  has 
jurisdiction  of  an  action  in-  interpleader,  al- 
though the  amount  involved  is  less  than  $300, 
Bucb  a  suit  being  equitable,  and  district  courts 
faaviuK  original  Jurisdiction  in  alt  chancery  cas- 
es.—Mooney  V.  Newton,  187  P.  721. 

IV.  OOITBTS  OF  LIMITED  OR  INFE- 
RIOR JTTRISDIGTION. 

^=»I69(2)  (Okl.)  In  replevin  or  an  action  to 
try  the  rights  to  property,  the  value  thereof 
determines  the  jurisdiction  of  the  court  and 
the  amoont  of  the  mortgage  or  lien  on  the 


^  Automobile,  Model  J.  No.  4197,  Engine  No. 
89627,  T.  State,  187  P.  9M. 

VL  COURTS  OF  APPELLATE  JDBIS- 
DIOTXON. 

(B)  Oonrta  of  Fartlealar  Statea. 

«=»240yb  [New,  vol  8  Key-No.  Series]. 

(OkL)  There  is  no  providon  of  law  pro- 
viding for  an  appeal  direct  to  the  Supreme 
Court  from  the  action  of  a  county  court  in  ap- 
proving a'  deed  of  a  full-blood  Creek  Indian 
to  his  inherited  land  pursuant  to  tlw  act  of 
CongresB.— In  re  Coadunan*s  Estate  187  P. 
465. 

COVENANTS. 

L  REQUISITES  AND  VALIDITT. 
(B)  Implied  Coveaaata. 

^>20  (Cal.App.)  Purchasers  of  lots  in  a  tract 
subject  to  a  general  building  scheme  were 
charged  with  notice  of  the  extstence  of  such 
scheme  and  easements  in  favor  of  other  lot 
owners  resulting  therefrom,  though  they  did 
not  deraign  title  through  a  deed  containing 
the  refltrictions  where  they  purchased  by  ref- 
erence to  a  map  indicating  the  existence  of 
the  scheme  and  the  deeds  executed  by  their 
grantors  containing  each  restrictions  were  of 
record,  em>ecially  where  the  general  appear- 
ance and  character  of  the  tract  was  that  of 
a  imndaome  and  ezdusive  aubdivinon  devoted 
to  costly  and  palatial  reaidencea^SiOles  v. 
Hollingsworth.  187  P.  167. 

XZ.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Coveaaata  aa  to  Uae  of  Real  Propertr. 

4c^5l(l)  (Cal.App.)  A  general  building  scheme 
for  an  entire  tract  was  sufficiently  establi^ed 
by  a  contract  ot  sale  and  five  deeds  of  dif- 
ferent lots,  each  containing  the  same  condi- 

tions  and  restrictions,  with  a  provision  for 
reverter  on  breach  of  any  of  the  restrictions 
and  a  clause  making  the  restrictive  covenants 
binding  upon  each  lot  in  the  tract  for  the  ben- 
efit of  each  owner,  especially  where  other  evi- 
dence tended  to  estabush  such  scheme,  though 
Some  other  lots  were  conveyed  with  radicafly 
different  restrictions  and  others  without,  re- 
strictions.—Miles  V.  Hollingsworth,  187  P.  167. 

(D)  Coveaaata   RnnalBv  with   the  Laad. 

•8=»69(2)  (Cal.App.)  Restrictive  covenants  in- 
serted in  deeds  as  part  of  a  building  scheme 
and  expressly  made  binding  on  every  lot  in  the 
tract  for  the  benefit  of  every  owner  run  witii 
the  land  for  the  benefit  of  other  lota  in  the 
tract- Miles  v.  HoUlngswortb,  187  P.  167. 

m.  PERFORMANCE  OR  BREACH. 

<e=»r03(l)  (CalJlpp.)  A  change  in  the  char- 
acter  of  the  proper^,  subject  to  restrictive 
covenants,  merely  defeats  the  granting  of  eq- 
uitable relief  for  the  enforcement  of  the  cove- 
nants, and  does  not  destroy  the  contractual 
obligation,  or  entitle  the  owner  of  the  land'to 
have  his  title  quieted  against  the  covenants.— 
Strong  V.  Shatto,  187  P.  1S9. 

That  property  subject  to  restrictive  cove- 
nants has  become  more  desirable  or  valuable 
for  business  than  for  residence  purposes  will 
not  necessarily  defeat  equitable  relief,  where 
the  resti-iction,  notwithstanding  the  change  of 
conditions,  is  still  of  substantial  advantage 
to  tho  dominant  property^Id. 

XV.  ACTIONS  FOR  BREACH. 

®=al08(l)  (Cal.App.)  Tboujgh  a  change  in  the 
uses  of  property  in  the  neighborhood  may  ren- 
der it  oppressive  and  inequitable  to  give  ef- 
fect to  building  restrictions,  the  fact  that  bosl- 
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ness  bu  grown  ap  around  a  restricted  tract, 
and  that  the  property  has  become  more  vain- 
able  for  boBiness  purposee,  doea  not  defeat 
enforcement  of  the  restrictiona ;  tiie  property 
in  question  having  improved  and  not  deteri- 
orated.—Milea  V.  HollingBworth,  187  P.  167. 

CREDITORS'  SUIT. 

^=348  (Kan.)  In  an  action  in  tbe  nature  of  a 

creditors'  bill  to  anbject  certain .  lands  to  tbe 
payment  of  tbe  plaintiff's  claim,  it  is  not  error 
to  refuse  to  submit  to  a  jury  tbe  question  of 
tbe  title  to  tbe  property,  in  view  of  Gen.  St. 
181&.  I  7170  (Code  Civ.  Proc  |  279).— PoaUe- 
thwaite  T.  ICdson,  187  P.  68& 

CRIMINAL  LAW. 

8«e  Araon;  Attorney  and  Client,  ^=>39;  Bail, 
4=»52:  Champerty  and  Maintenance,  ^sQ, 
10;  PIstarbance  of  Public  Assemblage;  Em- 
bezzlement; Exemptiona,  4=»76;  Falae  Pre- 
tensea;  Forgery;  Homicide:  Hoaband  and 
Wife,  4=9315;  Indictment  and  Information; 
IntoxicaUng  Liquors;  Larceny;  Malidooa 
Miachief ;  Prohibition.  «3»S,  6;  Rape,  «=922- 
04. 

L  HATTrRT  Amy  z:i.CHE1«TS  OF 
ORIME  AND  DEFENSES 
Iir  OEIfERAI.. 

^=^Z7  (Idaho)  A  person  intre^ped  into  tbe 
commiasion  of  a  wrongful  act,  without  any 
original  criminal  dealgn  upon  bis  part  and 
wiuiont  any  attempt  to  carry  out  a  criminal 
purpose  of  bis  own  conception,  does  not  there- 
by become  guilty  of  crime.— 8tate  t.  Mantis, 
^g,  


187  P.  26S. 

IT.  JURISDICTIOir. 

«t=>98  (Cal.App.)  In  a  criminal  case,  the  court 
upon  the  filing  of  a  complaint,  indictment,  or 
information  acquires  juriadictlon  over  accused's 
person  to  the  extent  that  it  may  by  appropri- 
ate process  compel  him  to  appear  and  plead  to 
tbe  charge.— Ex  parte  MacDonald,  187  P.  991. 

VH.  FOBBIEB  JEOPARDY. 

«s»200(7)  (CBl.App.)  Where  tbe  act  of  rape 
upon  prosecutrix  was  committed  on  tbe  same 
day  that  she  waa  kidnapped,  and  after  she 
had  been  carried  away,  held,  that  prosecution 
for  rape  was  not  a  bar  to  a  prosecution  for 
kidnapping  nnder  Pen.  Code,  |  207.— People  v. 
Ciulla.  187  P.  49. 

Vm.  PBEI.IMIirABT  COMPLAINT,  AF- 
FIDAVIT, WABKANTjEXABn- 
NATIOH.  OOMMITlfKrT.  AND 
SUMBtART  TRIAL 

«s>260(7)  (Kan.)  Evidence  held  to  show  tiiat 

defendant  appealing  from  a  conviction  In  police 
court  to  the  district  court  waived  the  want  of 
certification  of  the  complaint  by  tbe  police  judge. 
—City  of  Saiina  v.  Laughlin,  187  P.  676. 
^=»260(in)  (Kan.)  On  appeal  from  police  coart 
to  the  district  court,  an  objection  by  defendant 
to  tbe  iotroductioQ  of  evidence  upon  gronnda 
relating  si)icly  to  alleged  defects  in  the  tran- 
script held  inHufticient  to  raise  the  contention 
thnt  the  complaint  bad  not  been  certified  by  the 
police  judge.-K^ity  ot  Salina  v.  Laughlin,  187 
P.  676. 

■  X.  ETDDEirCE. 

(B)  FKOta  1*  laave  mnA  Relevamt  to  Xaaoea, 
«&d  Rea  0«atK. 

®=9364(o)  (Wash.)  Where  a  bank  officer  was 
charged  with  larceny  of  a  special  deposit  made 
to  him  on  bis  culling  on  au  executor,  defend- 
ant's declaration,  immediately  on  leaving  the 
executor  and  going  into  a  doctor'a  office,  tbat 
the  depo'-'t  was  made  subject  to  detendaot'a 
individual  line  was  not  rea  seats. — State  ▼. 
Morris,  187  P.  360. 


^366(6)  (Okl.Cr.App.)  On  a  trial  for  murdf<r. 
declarations  of  deceaaed  made  under  such  cir- 
cumatancea  an  will  ndsa  tbe  reasiHUkble  pre- 
sumption tbat  they  were  bis  apontaneons  utter- 
ances springing  out  of  the  bomicidal  act  aud 
made  so  soon  thereafter  as  to  exdnde  tbe  p_re> 
samption  tbat  they  are  remit  of  premeditati<» 
and  design,  and  without  knowleo^  o£  which 
the  principal  fact  might  not  be  properly  under- 
stood, are  admissible  aa  part  of  tbe  rea  gestB. 
—Palmer  T.  SUte,  187  P.  502. 

(C)  OtboF  OCeuea,  and  Cliaraater  of  A»- 
eiuMd. 

«=>369(6)  (N.M.^  In  a  prosecution  for  m  nDcle 
unlawful  sale  of  liqnor,  evidence  of  other  aalea 
is  ordinarily  inadmtaaible.— State  T.  Alford,  1S7 

P.  720. 

^369(8)  (CaLApp.)  Where  defendant  kid- 
napped the  prosecuting  witneaa  and  then  raped 
ber,  evidence  of  the  kidnapping  was  admisai- 
ble  on  the  trial  for  rape,  under  tbe  rule  that 
evidence  of  other  offensea  ia  admisaihle,  where 
they  are  so  connected  that  full  proof  of  one 
cannot  be  given  witbout  showing  the  otbera, 
and  also  under  the  rule  that  audi  evidence  ia 
admissible,  where  thtre  is  such  a  clear  connec- 
tion that  it  m^  be  logically  inferred  that,  if 
guilty  of  one  offense,  defendant  ia  gnilty  of  tbe 
other.— People  v.  Cialla,  187  P.  46. 
«=>37l(2)  (Waab.)  Where,  in  proaecation  of  a 
bank  officer  for  larceny  of  funds  of  a  bank,  there 
waa  an  issue  aa  to  whether  a  special  deposit 
From  which  the  funds  were  taken  waa  made 
under  an  agreement  tbat  defendant  might  use 
them  bimaelf,  it  waa  not  error  to  admit  evi- 
dence of  bia  prior  use  t4  a  portion  of  auch 
deposit,  as  showing  intent  In  tbe  transaction 
involvod.— State  v.  Morris.  1R7  P.  350. 
9^371(6)  (Ariz.)  In  prosecution  for  forgery  of 
name  to  will,  the  admission  of  evidence  as  to 
defendant  beintr  gailty  of  bigamy  held  error: 
such  evidence  in  no  manner  serving  to  illustrate 
or  to  establish  defeudnnt's  intent  or  motive  in 
the  commission  of  the  forgery,  in  absence  of  a 
showing  tbat  tbe  forgery  of  a  wiU  was  in  some 
way  the  result  at  tbe  blgamy^r  in  tbe  remotest 
degree  connected  tiierewlth.— Thompson  v.  State, 
187  P.  579. 

€=>371  (12)  (Arix.)  In  prosecution  for  foi-gcry 
of  name  to  will,  tbe  admission  of  evidence  as  to 
defendant  being  g^ty  of  bigamy  kcld  error; 
such  evidence  in  no  manner  serving  to  illustrate 
or  to  establish  defendant's  motive  in  tbe  com- 
mission of  the  forgery,  in  absence  of  a  showing 
that  the  forgery  of  a  will  was  in  some  way  tbe 
result  of  the  bigamy,  or  in  the  remotest  decree 
connected  therewith.— Thompson  v.  State,  187  P. 
579. 

^3372(5)  (Colo.)  Where,  on  a  trial  for  larceny 
of  an  automobile  and  receiving  tbe  stolen  auto- 
mobile, there  was  ample  evidence  to  so  stain  the 
contention  tbat  the  machine  was  stolen  under 
an  arrangement  whereby  a  witneaa  waa  to  steal 
automobiles  and  deliver  them  to  defendant,  and 
thnt  defendant  bad  a  similar  arrangement  with 
another  witness,  evidence  tut  tiie  other  tb^ts 
was  admissible.— Bush  t.  People,  187  P.  528. 

(P)  AAmlaaloaa,  Deelaratiaas,  aad  Bear- 
Bar. 

«=:>406(1)  (N.M.)  Hie  production  In  evidence 
before  a  jury  of  an  admission,  outside  of  court, 
by  counsel  for  defendants,  that  in  his  opinion, 
unless  a  certain  fact  could  be  shown,  bis  dienta 
would  be  convicted  waa  inadmissible. — State  v. 
Edins,  187  P.  545. 

lU)  Oocam«Blar7'  Bvittenee  aad  Bxclutoa 
of  Parol  BTldence  Therebr. 

i&=;>429(2)  (Wash.)  In  trial  of  bank  officer  for 
larceny  of  Ita  funds,  it  having  been  abowa 
that  a  real  estate  firm  in  which  be  was  a 
paitnor  had  used  the  funds  to  discbarge  a  judg- 
ment against  a  meml>er  of  tbe  firm  in  order  lo 
free  land  of  a  judgment  lien  tbat  it  might  be  ' 
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•old,  copjes  of  Uie  pleading!  ud  jodgmoit  In- 
volved van  properly  admitted.— State  v.  Mor- 
ris, 187  P.  350. 

(J)  TMtlmoBT  of  Aecomplloea  •nd  CoAv- 

«S=»51I(2>  (OkI.Cr.App.)  TTnder  Rev.  Laws 
1910,  I  5884,  It  ig  not  sufficient  corroboration 
of  accomplice  testimony  to  merely  connect  a 
defendant  with  the  accomplice  in  the  crime,  bat 
eTidenee  independent  of  accomplice  testi- 
mony must  tend  to  connect  a  defendant  with 
crime  itself,  and  not  simply  with  its  perpetra- 
tors.—State  V.  Wilks.  187  P.  8X3. 
«=^5I1(3)  (Colo.)  Corroboration  of  the  teati- 
mony  of  an  accom^ice  may  be  by  proof  of  dr- 
camatances,  as  veil  as  by  direct  teatlmony.— 
Bnah  T.  People.  187  P.  628. 


(K)  ConlMloM. 

(e=>5l6  (Obl.Cr.App.)  A  statement,  declaration, 
or  admission  made  by  a  person  accused  of  crime, 
tending  to  show  that  another  committod  the 
offense  charged,  from  which  the  jury  may  or 
may  not  infer  defendant's  guilt,  u  not  a  con- 
fession, and  does  not  come  within  the  rule  that 
coofes^ons  must  be  voluntary  to  be  admissible. 
— AlcOarrah  v.  State,  187  P.  5(^. 

In  criminal  law  a  "confession"  is  a  voluntary 
statement  by  one  charged  with  the  commission 
of  a  crime,  communicated  to  another  person, 
wherein  accused  acknowledges  himself  to  be 
Kuilty  of  the  crime  charged.— Id. 
^=9516  (Okl.Cr.App.)  Defendant's  statement  re- 
garding a  crime  charged  which  does  not  admit 
his  guilt  is  not  a  "confession,"  and  is  not  sub- 
ject to  the  role  that,  to  be  admissible,  such 
statement  must  first  uow  to  have  been  tdIuo- 
tary  and  preceded  by  warning. — State  t.  wUks, 
187  P  813 

<S=>5I9(3)  (Kan.)  That  a  confesrfon  was  made 
■while  defendant  was  In  custody,  and  in  answer 
to  queationa  propounded,  is  not  sufficient  ground 
for  the  rejection  of  the  confession,  as  being 
involuntary.— State  v.  Hayes,  187  P.  675. 
«s»5l9(9)  (Kan.)  That  a  confession  was  made 
while  defendant  was  in  custody,  and  In  answer 
to  questions  propounded,  is  not  sufficient  ground 
for  the  rejection  of  the  confession,  as  being 
involuntary.— State  v.  Hayes,  187  P.  675. 
<@=>53l(3)  (Kan.)  Evidence  relating  to  defend- 
ant's confession  held  sufficient  to  snow  that  it 
was  not  induced  by  or  made  under,  promises, 
threats,  or  fear.— State  t.  Hayes,  187  P.  676. 

(H)  WclKht  Mnd  Snfflclenoy. 

«=>552(3)  (Oki.Cr.App.)  To  sustain  a  convic- 
tion based  solely  on  circumstantial  evidoice, 
the  drcumstonces  most  be  consistent  with  the 
^uilt  of  the  defendant  and  InQonsistent  with  his 
innocence,  and  incapable  of  explanation  on  any 
other  reasonable  hypothesis  than  tliat  of  guilt.- 
BrosheaxB  v.  State.  187  P.  254. 

XL  TIME  OF  TRIAL  AXD  OOHmr- 
ITAirOE. 

$=3594(1)  (Cal.App.)  It  was  not  error  to  re- 
fuse a  continuance  because  of  the  absence  of 
witnesses  who  were  defendant's  confederates  in 
the  commission  of  the  offense  for  which  he  was 
on  trial  and  were  fugitives  from  justice,  and  no 
assurance  was  given  as  to  when  such  witnesses 
could  be  produced^  and  where  the  facts  to  which 
they  could  tratify  were  known  to,  and  could  be 
testified  to  by,  other  parties. — People  v.  Ciulla, 
187  P.  46. 

Xn.  TBIAL. 
(C)  BeoeptlOB  of  Bvldenee* 

^673(3)  <OU.Cr.App.)  Where  the  trial  court 
];>ermit8  the  prosecutor  on  the  ground  of  sur- 
prise to  impeach  a  state's  witness,  by  showing 
contradictory  testimony  given  at  the  prelimi- 
nary examination,  it  should  positively  instruct 
that  iioiie  of  the  contradictory  statementB  may 
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be  cmtsidcKd  as  sabstantive  eviduiee  of  guilts 
Bro-Sears  v.  State,  187  P.  254. 

IE)   ArarniueMta  Md  .  Condnet'  of  ConKMl. 

^7221/3  (Colo.)  Where,  on  a  trial  for  larcoiy 
of  an  automobile  and  receiving  the  stden  anto- 
mobfle,  there  was  ample  evidence  to  sustain  the 
contention  that  the  machine  was  stolen  under 
an  arrangement  whereby  a  witness  was  to  steal 
automobiles  and  deliver  them  to  defendant,  and 
that  defendant  had  a  idmllar  arrangement  vrith 
another  witness,  evidence  of  the  othrr  thefts 
was  admisaihle,  and  comment  of  counsel  thereon 
proper.— Bush  t.  People,  187  P.  628. 

(F)  ProTlvec  •(  Conrt  umd  Smry  la  6«a- 

^9736(2)  (Kan.)  Whether  a  confession  of  one 
accused  of  crime  is  voluntary,  and  admissible 
in  evidence,  is  to  be  determined  by  the  court 
in  the  first  instance.— State  v.  Hayes,  187  P. 
675. 

«i=»74l  (3)  (Kan.)  If  a  confession  is  declared  by 
the  court  to  be  voluntary  and  admissible  Its 
weight  and  credibility  is  for  the  jury.— State  v. 
Hayes.  187  P.  675. 

<^7S3n)  (OkI.Cr.App.)  Where  there  are  facta 
from  which  the  jury  can  legitimately  deduce 
either  of  two  conclusions,  a  motion  for  a  di- 
rected verdict  should  always  be  denied.— Badke 
V.  State,  187  P.  500. 

(G)  neeessllr,  ReqnlsKea,  and  BaflleleB«r' 

oC  InatraetlOBS. 

«s>783(l)  (CalJlLpp.)  Where,  on  a  trial  for  rape 
of  a  woman  whom  defendant  had  kidnapped, 
evidence  of  the  kidnapping  was  admitted,  an 
instruction  erroneously  advising  the  jury  not  to 
consider  evidence  of  other  acts  at  all  was  prop- 
erly refused.— People  v.  Ciulla,  187  P.  46. 
4ss>804(3)  (Colo.)  Where,  on  return  of  a  Ter- 
dict  finding  defendant  guilty  of  larceny  and  the 
receipt  of  stolen  property,  the  court  declined 
to  receive  it,  told  the  jury  they  could  not  find 
him  guilty  of  both  offenses,  and  directed  them  to 
retire,  such  remarks  were  not  "instructions,'' 
within  Bar.  St  1908,  1987,  1988,  reouiring 
instructions  to  he  in  writing.— Bush  t.  People, 
187  P.  B2a 

CH)  Requests  for  laBtnotloms. 

^824(3)  (Okl.Cr.App.)  In  a  prosecution  for 
murder,  the  court  should  submit  the  case  to  the 
jury  upon  every  degree  of  homicide  which  the 
evidence  in  any  reasonable  view  at  it  suggests, 
and  if  the  evidence  tends  to  prove  different  de- 
grees, the  law  of  each  of  such  degrees  should  be 
submitted,  whether  reQoested  by  defendant  or 
not.— Palmer  v.  State,  187  P.  502. 
«=>824(3)  (Okl.Cr.App.)  If  the  eridence  tends 
to  prove  diifferent  degrees,  the  law  of  each  de- 
gree should  be  submtted,  whether  it  be  re- 
quested by  defendant  or  not. — Steeley  v.  State, 
187  P.  821. 

«=>824(8)  (CalApp.)  Ob  a  trial  for  rape  of  a 
woman  wh«n  defendant  had  kidnapped,  the 
failure  to  instruct  as  to  the  purpose  for  which 
the  evidence  of  the  kidnapping  was  admissible 
was  not  error,  in  the  absence  of  a  request  for 
such  instruction.— People  v.  Ciulla,  187  P.  46. 
^=»829(18)  (Aria.)  lu  a  murder  prosecution 
against  two  soldiers  for  killing  a  dealer  in  In- 
toxicating liquors  In  a  house  of  ill  rt>pute  con- 
ducted by  a  colored  woman  who  claimed  to  be 
the  only  eyewitness,  the  crime  being  denied  by 
defendants,  it  was  error  to  refuse  to  instruct 
that,  if  the  evidence  [wlated  as  clearly  to  aome 
other  person  or  persons  as  having  committed  the 
crime  as  to  defendants,  or  if  there  was  a  rea- 
sonable doubt  as  to  whether  defendanta  or  some 
other  persons  were  guilty,  defendanta  should  be 
acquitted,  notwithstanding  other  instructions 
given.— Apodaca  v.  State,  187  P.  581. 

It  likewise  was  error  to  refuse  to  instruct 
that  proof  of  good  character  in  ctmnectiou  with 
all  the  other  evidence  may  generate  a  reasonable 
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doabt  whidi  entdtlei  defendant!  to  acqnittal, 

even  though  without  rach  proot  of  cood  char- 
acter the  jury  woald  conTict,  notwithstanding 
other  inatracaona  given,— Id. 

(J)  OmmtoAT,  CoKdnet*  mmA  D«llb«ratloAa 
of  Jmrj. 

4=9855(2)  (Wash.)  In  proaecntlon  for  unlaw- 
fully having  in  poHesnon  intoxicatins  liquor, 
involving  guesticm  of  whether  certain  b<^tlei 
found  in  defendant's  possession  contained  whis- 
ky, it  would  not  have  been  error  to  have  allowed 
the  Jury  to  imell  and  taste  such  liquor  during 
the  progress  of  the  trial  for  the  purpose  ot  as- 
sisting It  to  determine  the  nature  of  the  liquor. 
—State  V.  Burcham,  137  F.  352. 

The  practice  of  permittiDg  the  Jury  to  have 
with  It^  while  deliberating  on  its  verdict  in  in- 
toxicating liquor  case,  large  quantities  of  the 
liquor,  should  be  discouraged,  and  if  the  court 
is  of  the  opinion  that  jurors  should  determine 
fen*  themsdves  whether  certain  liquor  is  intoxi- 
cating, jorors  should  be  required  to  so  determine 
br  nielHng  and  tasting  during  the  course  of 
the  trial,  and  in  the  presence  of  the  court;  bat, 
where  intoxicating  character  of  liquor  can  be 
shown  by  other  means,  it  is  neither  necessary 
nor  wise  for  the  jury  at  any  time  to  sample 
the  liquor.— Id. 

^»858(3)  (Wash.)  In  prosecution  for  unlawful- 
ly having  in  possession  intoxicating  Uqilors, 
where  24  bottles  alleged  to  contain  whisky  were 
introduced  in  evidence,  court  did  not  commit  er- 
ror in  sending  sudi  liquor  to  jury  while  in  jury 
room  deliberating  on  verdict,  or  In  permitting 
Jury  while  delibuvting  on  verdict,  to  smell  and 
sample  the  c<mteDta  of  the  bottles  for  the  bona 
fide  purpose  of  determining  whether  the  con- 
tents thereirf  consistGd  of  whisky.— State  v. 
Burcham,  187  P.  862. 

In  liquor  prosecution,  invc^ving  tiie  question 
whether  certain  liquor  Is  intoxicating,  question 
of  whether  court  should  send  liquor  exhibits  to 
jury  whila  it  is  deIil)ttatinB  on  verdict  is  otdl- 
nanljr  a  matter  of  di8eretlon.^Id. 

fM  WalTw  amd  CorrMtloa  mt  Inr«VBlarl> 
tlos  mad  Erron. 

«=»e98  (Oolo.)  The  setting  of  a  criminal  case 
for  trlnl  over  defendant's  protest  was  waived, 
where  he  appeared  by  counsel,  announced  him- 
self as  ready,  and  insisted  upon  proceeding.r— 
Bush  V.  People,  187  P.  528. 

Xm.  irOTIONS  FOB  NEW  TRIAL 
AITD  tS  ARREST. 

•a»928  (WaA.)  In  prosecution  for  unlawfully 
possessing  intoxicating  liquor,  where  court  per- 
mitted jury,  while  deliberating,  to  have  the 
liquor  in  dispute  with  it,  aod  to  smell  and 
sample  the  contents  of  bottles  claimed  to  con- 
tain whisky,  held,  that  the  court  did  not  err  in 
denying  motion  for  new  trial  on  the  ground  that 
jury  abused  its  discretion  by  drinking  consider- 
able quantities  of  the  liquor,  where  it  was 
shown  that  none  of  the  jurors  became  intoxl- 
eated.— State  t.  Burcham,  187  P.  352. 

XIV.  JUDGMENT,  SENTENCE,  AND 
FINAL  COMMITBIENT. 

4=9986  (Oolo.)  In  pronouncing  sentence,  where 
the  term  Is  within  the  court's  discreticHi  it  is  not 
improper  to  notice  matters  of  common  knowl- 
edge in  the  community  or  facts  disclosed  by 
the  court's  own  records,  such  as  the  generu 
prevalence  of  the  offense  charged  and  former 
convictions  of  defendant.— Bush  t.  People,  187 
P.  628. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(B)  PrcMvntatlon  and  Rescrviitlon  la  Low 
er  Court  ot  Gronnds  of  RctIcw. 

4=3 1 035  (2)  (Colo.)  Error  cannot  be  predicated 
on  the  indorsement  of  the  names  of  witnesses 


on  the  information  after  It  was  flled,  wbere  no 
objection  was  presented  at  the  beginning  of  the 
trial,  nor  called  to  the  eonrtfs  attention  when 
the  witQesses  wers  swon,  and  no  sbowmc  of 
Burpriss  or  prdudiee  was  made,  and  no  a^Kca- 
tion  for  a  contlnaance  was  made.— Bnsh  t.  Peo- 
ple. 187  P.  528. 

«s9l036a)  (N.M.)  When  counsel  fails  to  ob- 
ject to  erroneous  evidence  until  after  it  is  nv- 
en,  ordinarily  h«  cannot  complain  in  the  Su- 
preme Court  of  its  erroneous  admia^on. — State 
AUord,  187  P.  720. 

(O)  ProoMdlaas  tow  Traasfav  ot  Cawa, 
aad  Bffeet  Thereof. 

*=9l06ft(l>  (OkI.Cr.App.)  An  appeal  in  a  mis- 
demeanor case  must  be  taken  within  60  days 
from  rendition  of  the  judjpnuit  araealed.  from 
by  filing  with  the  deric  of  Criminal  Court  of  Ap- 
peals a  petition  in  error  with  case-made  or 
transcript  of  the  record  attached,  with  proof 
ot  notices  of  appeal,  unless  the  time  f w  perfect' 
ing  an  appeal  is  extended,  as  autiuHnaed  h7 
Bev.  Laws  1910,  {  6991,  and  when  not  so  per- 
fected there  is  no  Jurisdiction.— Storr  t.  State, 
187  P.  608. 

(D)  Record  aad  Proeeedinvs  Hot  tm  Rrc- 
ord. 

^1099(10)  (OkLGr.App.)  A  case-made  most 
be  settle  and  signed  by  the  judge  who  tried 
the  case ;  and,  where  a  case  was  tried  by  odi* 
Judge^  and  Ihe  case-made  is  signed  and  settled 
by  another,  and  no  showing  is  made  aa  to  in- 
ability of  the  trial  judge  to  do  so,  it  is  a  null- 
ity in  view  of  Bev.  Laws  1910,  H  5244.  5245.— 
Lyde  v.  State,  187  P.  252. 
«=»II02  (OU.CrJM?p.)  Where  the  appeal  is  at- 
tempted to  be  taken  by  a  case-made  ahme.  and 
it  is  a  nullity  because  not  settled  and  mgned 
according  to  law,  it  will  be  stricken  nptm  proper 
motion  by  the  state,  and  the  appeal  diamiased.— 
Lyde  V.  Stat^  187  P.  252. 
«s>l  1 19(1)  (Colo.)  The  contentions  that  Oie 
trial  court  s  prejudice,  public  clamor,  and  ad- 
verse newspaper  comment  contributed  to  the 
verdict  are  not  considered,  when  the  record  is 
silent  with  reference  thereto.— Bosh  v.  People, 
187  P.  628. 

(B)  Asalammeat  ot  Blrvora  aad  Brle^ 

«s»l  130(2)  (OaLApp.)  An  objection  on  appesl 
that  the  court  erred  in  excluding  the  testimony 
of  a  person  named,  embraced  in  questions  on 
specified  pagea  of  the  reporter's  transcript,  did 
not,  as  reqmre4,  point  out  clearly  and  concisely 
the  rulings  complained  of  and  the  reasons  why 
they  were  erroneous  with  reference  to  authori- 
ties, if  any.— People  v.  Clulla,  187  P.  4ft. 
®=»II30(5)  (Cnl.Ap^.)  The  contention  on  ap- 
peal, without  the  dtoticm  of  authority  or  any 
argument,  that  the  court  erred  "in  the  exclu- 
sion of  testimony  offered  in  support  of  the 
theory  of  the  defense,"  docs  not  require  the 
court  to  make  an  independent  examinati(»i  and 
inquire  as  to  the  correctness  of  the  rulinc.— 
People  v.  GinUa.  187  P.  46. 

(F)   Dlsml»»l.  Heerlac  aad  Rehearlas. 

<S=>ir3l(4)  (Okl.Cr.App.)  Where  the  pardon- 
ing power  extends  clemency  by  grantlnc  a  pa- 
role, which  is  accepted  pending  the  determina- 
tion of  defendant's  appeal  from  a  conviction, 
the  appeal  will  be  di8mia8ed.^Emst  t.  State, 
187  P.  930. 

(G)  Review. 

«=3il44(8)  (C^aLApp.)  In  reviewing  the  denial 
ot  a  continuance  asked  for  to  enalde  defendant 
to  Investigate  anticipated  prejudice,  on  account 
of  alleged  Inflammatory  newspaper  articles, 
where  the  proceedings  in  connection  with  the 
impaneling  of  the  juxy  are  not  before  the  court, 
it  must  be  assumed  that  defendant  was  bled  by 
unprejudiced  and  fair-ainded  Jurors,  satisfac 
tory  to  himself.— People  t.  CiuUa,  187  P.  46. 
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_  J  144(10)  (Cal^pp.)  Where  the  record  doei 
not  show,  in  support  of  the  coDteotioQ  of  mls- 
:;onduct  on  the  part  of  the  district  attorney, 
that  he  was  acting  in  bad  faith,  it  miut  be  pre- 
sumed on  appeal  that  he  was  ccmscientiouslj 
discharging  his  daty  as  he  understood  it.— Peo- 
ple V.  Ciulla,  187  P.  46. 

e=>l  149  (OkLGr^Pp.)  A  trial  court  may  in  Its 
discretion  i>ermit  a  plea  of  not  gailty  to  be 
withdrawn  in  order  to  allow  defendant  to  file 
a  motion  to  set  aside  an  information,  and  the 
denyinf  of  sach  request  will  not  be  reviewed 
upon  appeal  unless  an  abuse  of  dlscretlcni  is 
shown,  or  appears  from  the  circumstances — 
McGarrah  v.  State,  187  P.  505. 
9=>  I  f  58  (4)  (Kan.)  A  conflict  of  evidence  as  to 
voluntary  character  of  a  confession  is  to  be 
settled  like  any  other  qaestioD  of  foct,  and  the 
findins  by  the  court  that  it  was  involuntary 
puts  the  matter  at  rest,  and,  alt^ugb  review-, 
able,  its  conclusion,  supported  by  cnnpMeilt 
evidence,  cannot  be  disturbed.— State  v.  Hayes, 
187  P.  675. 

«=>ll5g<2)  (OkI.CrjLpp.)  It  Is  not  for  the 
Criminal  Conrt  of  Appeals  to  substitute  its 
judgment  for  that  of  the  jury,  or  the  trial  court 
on  the  weight  of  the  evidence,  if  there  Is  com- 
petent evidence  authoriaiDg  jury  to  convict— 
Brimmoge  v.  State,  187  P.  407. 
«=>U59(3)  (Mont.)  In  a  prosecati<m  for  per- 
mitting a  gambling  game  to  be  played  In  de- 
fendants' agar  store,  a  vordict  of  guilty,  based 
upon  conflictlne  evidence  soflSetcnt  to  go  to  the 
jury,  will  not  be  disturbed  on  appeal.— State  t. 
Dumphy.  187  P.  897. 

€=31)59(8)  (Okl.Cr.App.)  If  there  is  a  clear 
conflict  in  the  evidence,  or  if  the  evidence  is 
Buch  that  different  Inferences  may  reasonably  be 
drawn,  the  jury's  determination  will  not  be  in- 
terfered with  on  appeal,  unless  the  verdict  is 
clearly  against  the  weight  of  the  evidence,  or 
was  influenced  b^  passion  and  prejudice,  it  is 
not  for  the  Crimmal  Court  of  Appeals  to  aub* 
stitute  its  judgment  for  that  of  the  jury,  or  the 
trial  court  en  the  weight  of  the  evidence,  it 
there  is  competoit  evidence  authorizing  jury  to 
convict— Brimmage  v.  State.  187  P.  497. 
«=>II5»(8)  (Okl.Cr.App.)  Where  much  of  the 
evidence  in  a  prosecution  for  the  larceny  of  an 
automobile  was  circumstantial,  and  the  other 
part  ot  it  was  in  direct  conflict  the  facts  so 
presented  were  ndosively  for  tiie  jury,  and, 
there  being  sufficient  evidence  to  sustain  its 
verdict  of  conviction,  the  C)rimhial  Court  ot  Ap- 

SaIs  cannot-  interfere  with  the  verdict.— Mc- 
arrah  v.  State,  187  P.  505. 
«=»II66(8)  (Colo.)  Beqniring  defendant  to 
plead  to  an  information  charging  larceny  and 
the  receipt  of  sttden  goods,  inthont  the  advice 
of  counsel,  was  not  prejudicial,  where  he  plead- 
ed not  guilt?  and  had  previously  entered  the 
same  plea  when  represented  Irr  counsel,  to  an 
information  charging  the  same  larceny. — Bush  v. 
People,  187  P.  528. 

1 166(7)  (Colo.)  Granting  a  continuance  to 
the  stfate,  when  defendant  was  ready  for  trial 
and  present  with  a  witness,  whom  he  claimed 
he  cDDld  not  subsequently  procure,  was  not  prej* 
ndicial,  where  he  introduced  no  evidence,  and 
the  record  did  not  show  the  issuance  <^  any 
subpoena  or  any  attempt  to  procure  the  attend- 
ance of  such  witness.— Bush  t.  People,  187  P. 
628. 

«S9IW(1)  (GaLApp.)  In  a  proseeutiim.  for 
grand  larceny,  accused  was  not  deceived  in  the 
necessity  for  his  preparation  for  defense  by 
failure  to  state  the  manner  and  means  in  which 
offense  was  committed,  the  taking  of  money  of 
the  prosecuting  witness  being  the  ultimate  issu- 
able fact  to  be  chnr^d,  in  view  of  the  finding 
in  defendant's  possession  of  the  machine  which 
apparently  turned  paper  into  dollar  bills,  used 
by  defendant  to  defraud,  together  witii  25  new 
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S bills  and  parts  for  the  manufacture  of  a  rim- 
r  machine.— People  v.  Evanoff,  187  P.  54, 
^1169(12)  (Ariz.)  In  prosecution  tor  forgery, 
the  erroneous  admission  of  evidence  as  to  dee> 
laration  by  defendant  that  he  had  committed 
bigamy  held  prejudicial  errw,  notwithstanding 
defendant's  denial  tbpreot  nnder  oath. — lllomp- 
son  V.  State,  187  P.  679. 

«s9r  172(7)  (Okl.Cr.App.)  Instruction  in  an  ar- 
son case,  submitting  question  whether  infor- 
mation sufficiently  identified  building,  although 
allegatidn  of  ownership  whs  erroneous,  if  .er- 
ror, held  favorable  to  accused,  since  court 
should  have  instructed  that  variance  as  to  own- 
ership was  Immaterial.— Olemens  v.  State,  187 
P.  1100. 

^ 1 174(5)  (Colo.)  If  it  was  error  for  the  court 
to  tell  the  juiy  orally,  on  the  return  of  a  ver- 
dict finding  defendant  guilty  of  larceny  and 
the  receipt  of  stolen  property,  that  they  could 
not  find  him  guilty  of  both  offenses,  it  was  error 
in  defendant's  favor  of  which  he  could  not  com- 

{ilain,  where  a  verdict  finding  him  guilty  ot 
arceny  only  was  thereafter  retumcd^Bow  t. 
People,  187  P.  528. 

^  1 1 78  (Ofcl.Cr.App.)  Errors  assigned  but  not 
argued  in  defendant's  brief  will  be  treated  aa 
abandoned.— McGarrah  v.  State.  187  P.  S05. 

CROPS. 

See  Appeal  and  Error,  •ssMT. 

CUMUUTIVE  REMEDIES. 

See  Mandamus,  «=3»148;  Master  and  Sermt, 

CURBING. 

See  Municipal  Corporations,  il.  n  110. 

CUSTOMS  AND  USAGES. 

See  Carriers,  «=»287,  803,  320,  847;  Master 
and  Servant,  «=»213;  Negligence,  «=»6. 

«=»I2(2)  (Wash.)  One  dealing  in  a  business  or 
trade  most  be  conclusively  presumed  to  know 

and  understand  the  language  thereof,  shown  to 
be  generally  used  and  known*  therein ;  and  his 
ignorance  will  not  protect  him,  unless  shown  to 
be  known  ,bj  theparty  dealing  with  him.-^ile 
V.  Tsntakawa,  187  P.  323. 

^15(1)  (Cal.App.)  Under  Civ.  Code,  H  1046, 
1647,  to  explain  an  ambiguous  contract  for 
sale  of  beana  to  be  raised,  and  to  enable  the 
court  to  arrive  at  and  interpret  it  In  the  sense 
in  which  the  parties  understood  it,  testimony 
as  to  the  nature  and  details  of  the  transaction 
and  the  custom  prevailing  in  the  community  in 
raising  and  selling  bean  crops  is  admissible. — 
Brett  V.  Vanomar  Producers,  187  P.  758. 
«»I9(1)  (Wash.)  Words  in  a  contract  may  be 
shown  by  parol  to  have  a  technical  or  trade 
meaning,  provided  it  be  shown  sudi  meaning 
is  not  local,  hot  is  generally  known  to  and  rec* 
ognized  by  the  trade:  and  this  though  the  con- 
tract would  be  intelligible  If  the  words  were 
given  their  customary  meaning,  particularly 
when  all  the  parties  are  connected  with  the 
trade,  and  so  presumed  to  know  the  technical 
meaning  in  the  trade.— CMle  T.  Ttnitakawa,  187 
P.  828. 

DAMAGES. 

See  Appeal  and  Error,  ^197,  221,  967,  1170; 
Attachment,  ^193;  Chattel  Mortgages,  «=» 
229:  Eminent  Domain,  <^91,  95,  106,  120; 
Husband  and  Wife,  ^238;  liOga  and  Log- 
ging, <E=93;  Master  and  Servant.  ^>41,  348, 
389;  Mines  and  Minerals,  (3=351,  77;  New 
Trial,  ^=>77':  Physicians  and  Surgeons,  4=a> 
IS:  Replevin.  ^76:  Sales,  «s>418,  427, 
442,  481;  Trial  «=32S6;  Trover  and  Con- 
version, 4=941,  60. 
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Ul.  OBOUNDS  AND  SUBJECTS  OF 
COMFEHSATORT  DAMAGES. 

(A)    nireet    or    Remote,    CoMtlnKcnt,  or 
Proapeotlve*  Co«seqveiteeii  or  Liowe*. 

4=a33  (AriE.)  In  an  action  against  a  rapid 
tranatt  company  for  damaKea  reaoltiQf;  from  bc- 
ing  thrown  from  defendant's  car,  defendant  can- 
not claim  immunity  for  its  negligence  resulting 
in  recurrence  of  aggravation  of  tubereulosis  be- 
cause plaintiff  already  bad  tbe  disease;  the  gist 
of  the  action  being  the  loaa  suffered  by  .plaintiff 
caused  by  defendant's  negligence.— Tucson  Sap- 
id Transit  Co.  v.  Rubiaz,  187  P.  568. 
9=>34  (Cal.)  If  plaintiff  was  injured  throngb 
defendant's  negUgeoce  and  used  ordinary  care 
in  selecting  a  phyaician  and  surgeon  to  treat 
her  injuries,  that  such  physician  or  surgeon  was 
unskillful  or  failed  to  give  the  best  or  proper 
treatment  was  no  defense,  provided  plaintiff 
complied  with  the  directifflis  and  submitted  to 
the  tr«ament  prescritted.— Boa  v.  San  Francisco- 
Oakland  Terminal  Rya.,  187  P.  2. 

In  a  personal  injui?  action,  evidence  of  im- 
proper medical  treatment  is  Inadmiiwible,  w^ere 
there  ia  no  evidence  showing  that  plaintiff  had 
any  information  of  the  phyuician's  lack  of  skill 
prior  to  employment  or  that  she  continued  with 
him  after  h^g  informed  of  any  lack  of  akUl  or 
failure  to  give  proper  treatment.— Id. 

nr.  UQTJIDATED  DAVAGES  AND 
PENALTIES. 

«s>80(3)  (Wash.)  Whether  a  stipulation  tn  a 
leaao  for  payment  of  a  fixed  sum  to  the  land- 
lord for  the  lessee's  breach  is  one  for  a  penalty 
or  liquidated  damages  depends  on  the  intention 
of  the  parties,  whi<di  is  determinable  by  wheth- 
er, in  view  tbe  actual  breach  complained  of, 
the  amount  provided  for  is  a  fair  measure  ot 
tiie  real  damage  in  tbe  minds  of  the  parties.— 
Smith  V.  Lambert  Transfer  Co.,  187  P.  362. 

Where  a  lease  for  16  years  for  an  aggregate 
rental  of  $76,000  provided  for  a  depont  of 
$5,000,  a  provision  for  forfeiture  thereof  in 
case  of  default  in  tbe  payment  of  rent  or  in  any 
of  the  covenants  of  tbe  lease  was  one  for  liqui- 
dated damages ;  the  amount  not  being  dispropor- 
ttooate  to  ttie  total  amount  involved.— Id. 
4=985  (Wash.)  Where  a  lease  provided  for  tbe 
forfeiture  of  a  deposit  as  liquidated  damages  in 
case  of  a  breach  by  the  lessee,  and  he  failed  to 
meet  monthly  payments  of  rent  or  to  pay  taxes, 
and  the  lessors  paid  the  taxes  and  redeemed  the 
tax  certificate,  and  tbe  lessee  thereafter  vacated 
the  prcmisefi,  the  lessors  could  not  recover  the 
amount  of  taxes  paid  in  addition  to  tbe  liquidat- 
ed damages.— Smith  v.  Lambert  Transfer  -Oo., 
167  P.  302. 

«=s>86  (CaLApp.)  Where  a  contractor  wrong- 
fully repudiated  the  whole  contract  and  aban- 
doned the  work  without  cause,  a  provisiun  in 
the  contract  for  penalty  for  delay  is  wholl>- 
inapplkabie.— Sinnutt  v.  Schumacher,  187  P. 
105. 

VI.  UEASURE  OF  DAMAGES. 
(A)  InJnrlOB  to  ttoo  Feroom. 

€=»95  (Mont.)  Where  the  eyesight  of  an  em- 

Eloy4  wag  partially  destroyed  iu  an  accident, 
is  damnges  Ehtmld  be  iixrd  at  such  a  sum  as 
will  prohably  compensate  him  for  his  loss,  mak- 
ing allowance  for  any  diminution  in  his  earning 
capacity  which  may  be  due  to  caoses  other 
than  the  injury,  such  as  advancing  age,  the  ap- 

Earent  state  of  his  health  at  time  of  injury, 
is  habits  of  life  the  possibility  that  he  misht 
or  might  not  have  been  engaged  in  continuous 
remunerative  employment,  and  the  like. — Cor- 
nell T.  Great  Northern  Ry.  Co..  187  P.  902. 
€i=>IOI  (MonL)  In  personal  injnry  actions, 
where  plaintiff  has  become  totally  blind,  or 
there  is  evidence  tending:  to  show  a  reasonable 
probability  that  the  injury  wiil  produce  this  re- 
sult, the  jury,  in  assessing  damages,  may  take 
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into  consideration  that  plaintiff  win  need  care 
and  attention  by  others.  If  tliere  Is  a  showinf; 
of^  reasonable  certainty  that  such  need  wi:i 
arise  and  when  it  will  arise,  in  which  case  ihf 
amount  to  be  allowed  rests  in  the  discretion  of 
the  Jury  under  proper  iuatructiona. — Cornell  v. 
Great  Rortbem  Ry.  Co.,  187  P.  902. 

(O)  Bremeh  ot  CoMtr&et. 

®=3l24(3)  <Ean.>  In  a  contractor's  action  for 
breach  of  a  building  contract,  an  instmctioc 
that  if  dtfendant  owner  breached  contract,  the 
measure  of  damages  was  the  profit  tbe  con- 
tractor would  have  made  in  addition  to  the 
reasonable  value  of  the  work  already  perform- 
ed, was  erroneous,  as,  tbe  action  being  on  the 
contract,  and  not  upon  a  qdantum  meruit, 
plaintiff  was  not  entlUed  to  recover  reasonable 
value  of  the  work  performed,  except  as  deter- 
mined hj  tbe  contract  price,  and  as  to  tbe  un- 
. completed  work  waa  entitled  to  only  wch  prof- 
it as  he  would  have  realized  had  he  not  oeen 
prevented  from  performance. — ^McQrew  t.  Ide 
Estate  Inv.  Co.,  187  P.  887. 
«=>I24(4)  (Kan.)  The  measure  of  damages  for 
the  brea<4i  of  a  building  contract  which  plaic- 
tiff  has  been  wrongfully  prevented  from  fully 
performing  is  the  ^ffereoce  between  the  est 
of  compleong  entire  work  according  to  contract 
and  tbe  contract  price;  the  same  resolt  being 
reached  by  allowing  damages  for  work  done  in 
such  proportion  to  tbe  entiie  price  aa  the  fair 
cost  of  such  work  bears  to  the  fair  cost  of 
whole  work,  and  as  to  work  not  done  such 
profits  as  the  evidence  shows  would  have  been 
realised.— McGrew  v.  Ide  Estate  Inv.  Co.,  187 
P.  887. 

VH.  INADEQUATE   AND  EXOESSIYB 
DAMAGES. 

«»I30(1)  (CaLApp.)  $3,100  verdict  in  favor  of 
plaintiff  wife  and  husband  for  injuries  to  the 
wife  in  a  derailment  accident  hM  not  excessive; 
there  being  evidence  to  anpport  plaintiffs'  claim 
as  to  the  nature  and  extent  of  the  wife's  in- 
juries, nothing  to  indicate  tbe  verdict  was  the 
result  of  passion  or  prejudice  of  tbe  jury,  and 
it  not  being  grossly  disprop(«tionat^  to  any 
reasonable  limit  of  compensation. — Morgan  v. 
Southern  Pac.  Co.,  187  P.  74. 
^131(2)  <Cal.App.)  Where  a  stenographer  28 
years  old,  earning  $66  per  month,  was  in  bed  ia 
the  hospital  four  weeks,  and  four  weeks  at  home, 
received  a  nervous  shock,  and  also  a  fracture 
of  the  pelvis,  which  bad  not  completely  united, 
and  there  was  medical  testimony  that  it  would 
take  from  4  to  16  months  thereafter  to  km't. 
and  she  was  able  to  get  around  only  by  meaua 
of  a  wheel  chair  with  assistance,  an  award  of 
$7,600  damages  held  not  so  disproportionate  as 
to  indicate  it  was  not  the  result  of  the  jury's 
cool  and  dispassionate  discretion. — Du  Tal  v. 
Boos  Bros.  Cafeteria  Co.,  187  P.  707. 
•S==>I3I(3)  (Cal.App.)  A  verdict  of  $695  was 
not  Bfi  excessive  for  bruises  and  an  injurv  to 
an  arm  of  a  female,  which  rendered  it  difficiilt 
to  flex  and  extend  the  arm,  as  to  show  that  the 
jury  was  improperly  influenced  by  passion  or 

Erejudice,  in  that  the  defendant  was  a  saloon 
eeper, — Johnson  v.  Hendrick,  1S7  P.  782, 
®=>(32f0)  (Cal.)  Where  plaintiff  was  72  years 
of  age,  had  been  attending  to  housework  while 
living  with  her  danghter.  who  was  engaged  in 
steady  employment,  and  by  reason  of  the  acci- 
dent suffered  a  fracture  of  the  neck  of  the  fe- 
mur, .thereby  becoming  an  invalid  with  a  prob- 
ability of  remaining  so  for  the  balance  of  her 
life  and  unable  to  care  for  herself  or  move 
without  assistance,  it  cannot  be  said  that  the 
trial  court  atHised  its  discretion  in  determining 
that  a  verdict  of  $8,000  was  not  excessive.— 
lioa  V.  Son  Francisco-Oakland  Terminal  Bys., 
1S7  P.  2. 

®=>132(8)  (Or.)  'Where  a  servant  injurwl 
through  a  fall  of  staging  sustained  a  brokt-n 
wrist  and  was  subjected  to  great  pain  and 
mental  anguish,  while  the  wrist  was  permanent- 
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ty  injured  so  tbat  the  servant  could  not  nsc  It 
or  his  hand,  the  nse  ot  his  arm  being  greatly 
Impaired,  the  Supreme  Court  vill  not  set  aside 
verdict  tor  ?12,000,  though  trial  court  stated 
he  was  of  opinion  recovery  should  not  be  for 
more  than  ?2.000.— Malpica  v.  Cannery  Supply 
Co.,  187  r.  5fl6. 

«S=>l32a4>  (Mont.)  $17,500  woa  excessive  as 
damages  for  Injury  to  the  eye  of  a  railroad  em- 
ploye, where  it  appeared  that  the  employe  was 
07  years  old  and  had  a  life  expectancy  of  only 
10  years,  that  he  was  earning  $50  a  month, 
and  bad  earned  no  more  during  the  preceding 
five  rearB.  and  that  the  injury  resulted  in  the 

Eartial  Ion  of  the  right  of  one  eye;  the  other 
nving  been  destroyed  previonsly,-^3orneli  v. 
Great  Northern  By.  Co.,  187  P.  902. 

Vm.  FLEADIirO.  EVIDEKOE,  AKD 
ASSESSMENT. 

(A)  PlcadlBC 

<8=»149  (Cal.App.)  Mental  anguish  of  plaintiff 
farmer.  Injared  in  the  middle  of  the  haryest 
sf^ason.  Traen  defendant's  aotomobUe  collided 
with  his  bug^y,  is  one  of  the  consequential  re- 
sults of  the  injury,  which  need  not  be  specially 
pleaded  under  rule  as  to  pleading  special  dam- 
ages.—I>eihurg  v:  Israel,  187  P.  130. 
«=bI6I  (Cal.App  ^  In  action  for  damaffea  for 

Eersonal  Injuries  and  for  injuries  to  plaintiff'B 
uggy,  harness,  and  horso,  due  to  a  collision 
between  buKy  and  defendant's  automobile,  al- 
legation biing  that  by  reason  of  injury  plaintiff 
endured  "great  pain  and  physical  suneriog  and 
also  severe  mental  suffering  and  mental  an- 

f:ui8h,  worry,  and  anxiety,"  there  was  no  error 
n  permitting  plaintiff  to  testify  that,  while  he 
was  confined  to  bis  bed  because  of  the  injuries, 
he  was  worried  over  his  condition  as  interfer- 
ing with  the  harvesting  of  Mb  crops.— Freiburg 
T.  Israel,  187  P.  130. 

fB)  Bvldenee. 

€=>  1 77  (Mont.)  Where  a  railroad  employfi  sus- 
tained an  injury  resulting  in  the  partial  losa  of 
cyesiRbt  of  remaining  eye,  eviaence  that  it 
would  cost  $100  a  month  to  provide  an  attend- 
ant for  a  blind  man  was  Inadmissible;  plaintiff 
not  being  totally  blind,  and  the  jury  being 
therefore  required  to  speculate  whether  he 
would  become  so.~Conien  t.  Great  Northern 
Bv.  Co..  187  P.  902. 

®==>I78  (Cal.)  In  personal  injury  action,  the 
physical  and  mental  condition  of  plaintiff  re- 
sulting from  the  accident  was  material,  and 
mentu  inffering  oocaafoned  by  any  reasonable 
apprehension  of  future  disability  or  deformity 
resulting  naturally  and  proximately  from  plain- 
tiff's injury  was  a  proper  element  for  the  jury 
in  assessing  damages,  so  it  was  proper  for 
plaintltC  to  testify  to  tier  belief  that  she  would 
never  have  the  use  of  a  broken  leg,— Boa  v. 
San  Francisoo-Oakland  Terminal  Kys^  187 
P  2. 

«=9i85(2)  (Oal.)  In  an  action  against  a  sewer 
contractor  for  injuries  to  an  elderly  woman, 
passenger  in  an  automobile  which  ran  into  the 
contractor's  open  trench,  evidence  held  to  sus- 
tain trial  court's  finding  that  plaintiff's  injuries 
were  permanent  in  their  character,  and  bad 
permanently  injured  her  health  etreneth,  and 
activity,  so  that  verdict  of  $1,2(10  for  her  was 
not  excessive.— Martin  v.  Shea,  187  P.  23. 
C^190  (Kan.)  In  contractor's  action  for  dam- 
ages for  breach  of  a  building  contract  which  he 
was  prevented  from  fully  performing,  held, 
there  was  no  compptent  evidence  to  show  what 
profits,  if  any,  would  have  otherwise  been 
made;  his  own  testimony  that  he  would  have 
made  a  certain  profit  being  of  no  probative 
mlue.—McGrew  v.  Ide  Estate  Inv,  Co.,  187  P. 
S87. 

Anttdpated  profits  can  be  only  recovered 
when  they  are  made  reasonably  certain  by  com- 
petent proof  of  facts  furnishing  a  rational  es- 
timate of  their  amount. — Id. 


(C)  Pro«ee)l|Baw  foF  AMeasBscnt. 

®=>206(S)  (Mont.)  In  a  railroad  employe's  ac- 
tion for  injuries  to  his  eye,  where  plaintiff  had 
refused  to  submit  to  a  physical  examinaUon  in 
the  presence  of  the  jury,  an  instruction  that 
BU<di  refusal  might  be  considered  by  the  jury 
and  given  such  weight  as  they  might  deem 
proper  was  properly  refused;  defendant  having 
no  right  to  demand  such  examination. — Comeu 
V.  Great  Northern  Hy.  Co„  187  P.  902. 
<£=92I4  (Cal.)  An  instruction  that  one  injured 
by  the  negligence  of  another  is  not  required  tci 
undergo  a  tierinus  or  critical  operation  which 
might  be  attended  by  some  risks  of  failure,  if 
such  person  exercises  reasonable  diligence  in 
care  for  her  injuries  and  reasonable  means  to 
prevent  aggravation  of  them  and  to  effect  her 
speedy  and  complete  recovery,  was  not  error, 
where  there  was  conflicting  medical  testimony 
as  to  the  efficacy  of  the  proposed  operation.— 
Boa  V.  San  Frandsco- Oakland  Terminal  Rys., 
187  P.  2. 

€c»2(6(4)  (Aris.)  In  an  action  against  a  rapid 
transit  company  for  personal  Injuriea  from  oe- 
ing  thrown  from  a  car,  resulting  in  an  aggrnTs- 

tlon  or  recurrence  of  pulmonary  tuberculosis, 
where  the  loss  arising  from  aggravation  of 
tuberculosis  could  not  be  less  than  that  for  re- 
currence of  the  disease,  it  was  not  reversible 
error  to  instruct  on  aggravation  which  was  bos* 
tained  by  the  evidence  although  aggravation  was 
not  pleaded,  while  recurrence  was. — Tucson 
Rapid  Transit  Co.  v.  Rubiaz,  187  P.  568. 
^=>2 1 6(5)  (Mont.)  In  an  employe's  action 
against  his  employer,  a  railroad  company,  for 
i^urles  resulting  in  the  partial  loss  of  the 
sight  of  one  eye,  an  instruction  relative  to  the 
use  of  annuity  tables  in  determining;  the  amount 
of  damages  to  be  allowed  held  misleading  and 
erroneous,  as  laying  down  the  use  of  the  an- 
nuity tables  as  an  absolute  standard  by  which 
the  amount  of  recovery  for  loss  of  earnings 
should  be  fixed. — Cornell  v.  Great  Northern 
Ry.  Co..  187  P.  002. 

®=s>2l6(7)  (Cal.App.)  In  a  personal  injury  ac- 
tion, an  inatruction  that  one  of  the  elements 
entering  Into  the  measure  of  damages  was 
"such  reasonable  sum  as  the  jury  should  award 
her  on  account  of  any  phjrsical  pain  or  mental 
anxiety  she  may  have  suffered  or  may  certain- 
ly suffer  in  the  future  by  reason  of  her  injury" 
was  not  erroneous,  as  permitting  the  jury  to 
speculate  concerning  future  suffering.— Dn  Val 
V.  Boos  Bros.  Cafeteria  Co.,  187  P.  767. 
«=>2I6(8)  (Cal.App.)  In  action  for  damages 
for  personal  injuries,  instruction  that,  if  injury 
has  impaired  plaintiff's  power  to  earn  money 
in  the  future,  "such  sum  as  will  compensate 
Mm  for  such  loss  of  power"  should  be  induded 
in  the  damages  held  not  subject  to  objection.— 
Freiburg  v.  Israel,  187  P.  130. 

DEATH. 

See  Appeal  and  Error,  «=3334*  Limitation  of 
Actions,  4=>125;  Master  and  Servant,  <8=> 
380,  405;  Municipal  Corporations,  ^809; 
Trial,  <s»256;  TruBts,  «=»206. 

II.  ACTIONS  FOB  CAUSING  DEATH. 
(A)  niocht  of  APtloB  and  Def«as«a. 

®=>I8(2)  (Ariz.)  An  action  csnnot  be  main- 
tained under  the  Kmployers'  Liability  Act  (Civ. 
Code  1013,  pars.  315:j-31G2)  by  a  parent  for 
the  death  of  an  adult  son,  in  the  absence  of 
any  substantial  loss,  for  the  recovery  of  ''nom- 
inal  damages,"  which  are  a  trivial  sum,  prop- 
erly awarded  in  certain  cases  for  mere  techiu- 
cal  injury,  as  distinguished  from  actual  or  com- 
pensatory damages.— Calumet  &  Arizona  Min- 
ing Co.  V.  Gardner,  187  P.  663. 

{D)  Pleadlnv  aad  Bvldenee. 

^=»5a(l)  (CnLApp.)  In  an  action  for  the  death 
of  a  child,  who  fell  into  a  etope  in  a  mine  tun- 
nel while  i)Iaying  around  the  mine,  the  burden 
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of  prtninc  contribatory  negUseBce  rested  on 
the  defendant.— FlRTlor  v.  Great  Eastern 
QnickrilTer  Mining  Co..  187  P.  lOL 
«=»7S  (Cal.App.)  In  an  action  for  the  deatb 
of  a  diild,  who  fell  into  a  stope  In  a  mine  tun- 
nel while  playing,  a  finding  that  deceased  was 
not  guilty  of  contributoTT  negligence  held  Jus- 
tified by  the  evidence.— Faylor  v.  Great  East- 
ern QuickBilTer  Mining  Co..  187  P.  101. 

(K)  Damaces,  PoTf«ltvr«,  or  Plae. 

«=:»86(1)  (Aris.)  In  a  parent's  acti(Hi  ander 
CLv.  Code  1913,  par.  SlSS,  against  an  employer 
for  thft  death  ot  an  adult  son,  the  measure  of 
damages  Is  the  reasonable  ezpectatlHi  of  the 
parent  of  pecuniary  benefit,  had  the  son  lived. 
—Calumet  &  Arisona  ICining  Co.  t.  Gardner, 
187  P.  668. 

(F)  Trial,  Jmttnnmnt,  an<  Rertaw. 

«s>l03(4)  (Ariz.)  In  a  parent's  action  for  the 
death  of  an  adult  boh,  defendant  hel^  entitled 
to  an  instructed  verdict  for  lack  of  evidence 
showing  nibBtantial  pecuniary  damages.— Calu- 
met &  Ariaona  Mining  Co.  v.  Gardner,  187  P. 
568. 

DEEDS. 

Be«  Appeal  and  Error,  ^883;  Oaneellation  of 
Instruments,  ^s>4:  Charities,  «=322;  Cove- 
nants. 4=»69;  Evidence,  ^=»'yT;  Guardian 
and  Ward,  ^i^lOS;  Indiana,  $=327;  Judg- 
ment, ^=>7^:  Mortgages;  Municipal  Cor- 
porationa,  «=»582;  Perpetuities,  4=»4;  Prin- 
cipal and  Agent,  ^=>2S:  Public  Lands, 
35;  Reformation  of  Inatruments,  ^=>45; 
Specific  Performance,  4=^97 ;  Taxation, 
761,  796,  805;  Waters  and  Water  Courses, 

I.  BEQinSITES  AKD  VAXJDITT. 
(B)  VmllUtr. 

^»70(6)  (Okl.)  Even  though  proof  of  depend- 
ence on  one  aide  and  infiuence  on  the  other  Is 
wanting,  yet  where  a  deed  waa  procured  for  a 
price  wholly  disproportionate  to  the  value  of 
the  land  from  a  former  ward,  an  illiterate  full- 
blood  Indian,  addicted  to  excessive  uae  ot  in- 
toxicants, and  unacquainted  with  the  value  ot 
the  land  for  oil  and  gas  purposes,  and  only  dis- 
charged from  pinrdianship  a  few  months  he- 
fore,  and  who  v  .9  deceived  as  to  hia  rights  as 
an  heir,  the  court  will  grant  the  heir  of  the 
wronged  party  relief  sgainat  those  char^ble 
wltfa  such  unconscionable  practices.— Brnik  v. 
Canfield,  187  P.  223. 

Courts  will  view  with  extreme  disfavor  the 
action  of  parties  in  procuring  a  recenUy  dis- 
charged gnardian  to  act  as  agent  for  them  in 
procuring  from  the  lately  emancipated  minor  a 
deed  to  landB  inherited  by  him. — Id. 
^72(2)  (Or.)  Where  plaintiff,  87  years  old 
and  blind  and  deaf,  joined  his  wife  in  conveying 
to  defendant,  her  nephew,  who  was  living  with 
them,  property  purchased  with  plaintiff's  mon- 
ey,  being  induced  by  her  feare,  caused  either 
by  defendant's  threats  or  by  her  hallucination 
that  defendant  would  leave  them>  helpless, 
plaintiff's  conveyance  was  not  the  act  of  bis 
will  and  will  be  set  aside.— Mack  t.  Thatcher, 
187  P.  1114. 

DEMAND. 

See  Sales,  «=»4S1. 

DENTISTS. 

See  Insurance,  <g=>455. 

DEPOSITARIES. 

See  Banks  and  Banking,  ^=3140;  Indemnity, 
«=»4;  Mortgages,  9=»25;  Taxation,  ®=>531. 

9=^2  (Okl.)  Surety  bon^  executed  by  plaintiff 
company  to  county  commissioners  to  indemnify 
the  coun^  against  any  loaa  on  a  deposit  of 


public  funds  In  a  state  bank,  whldi  provided 
that  it  might  be  continned  from  year  to  year 
by  continuation  certificate  tigned  by  tfae  snre- 

Sr,  by  its  president,  or  one  of  its  vice  presi- 
ents  under  leal,  attested  to  by  its  secretary 
or  one  of  Its  assistant  secretaries  or  attor* 
neys,  was  not  a  continuing  obligation,  except 
by  the  yearly  issuance  of  c(nitinuaUoik  certifi- 
cates.—Kriler  V.  American  Surety  Co.  of  New 
York.  18T  P.  206. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  ^=>16;  Executors  and  Adminis< 
trators;  Homestead,  9s>135;  Indians,  «3 
16^  27;  Parties.  «s>S0;  Willfc 

DISCRETION  OF  COURT. 

See  Adoption,  ^=>1S;  Appeal  and  Brror, 
6S1;  BM^rs,  ^tST 


See  Sales, 


DISHONOR. 

>202. 


DISMISSAL  AND  NONSUIT. 

See  Aiweal  and  Error,  «»2.  638,  753,  773, 
786,  m:  Certiorari.  *sb4;  Criminal  Iaw, 
«3>110i2,  1181;  Jodgment,  «a»748;  Trial, 
«B9»10^166. 

I.  VOLUNTABT. 

«=»5  (Wash.)  At  common  law  the  plaintilC 
was,  at  va  time  before  final  judgment,  upon 
payment  of  costs,  entitied  to  ffismissal  of  Us 
action.— Kosinski  v.  Hlnes.  187  P.  712. 
^=>7(2)  (Wash.)  The  plaintiff  cannot  take  a 
voluntary  nonsuit  after  the  court  has  grantCH]  a 
motion  for  a  directed  verdict,  under  Bern. 
Code  1016,  1  840.— KoalnaU  t.  Bines.  187  P. 
712. 

Under  Rem.  Code  1916,  il  408,  40G,  the 
plaintiff  may  take  a  voluntary  nonsuit  in  a  law 
action  tried  to  a  jury  after  a  challenge  to  the 
sufficiency  of  his  evidence,  onder  section  S40,  if 
he  makes  his  motion  for  a  voluntary  nonndt 
before  the  coort's  mBng  <ni  defendaiU^a  mo- 
tion.—Id. 

DISORDERLY  HOUSE. 

See  Nnlaanee,  «s»8i. 

DISTRICT  A^TD  PROSECUTING 
ATTORNEYS. 

See  Attorney  and  OUent,  ^»4S;  Criminal  Law, 
4=91144;  Indictment  and  Information,  ^ssSS. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBUGL 

See  Prohibition,  «s>S;  Statutes,  «sa211. 

9=36  (Oal.App.)  A  complaint  charging  that  de- 
fendant without  autiionty  of  law  willfully  and 
unlawfully  disturbed  a  certain  asaemUy  and 
meeting  of  the  irrigation  committee  of  tbe 
farm  bureau  of  the  county,  which  meeting  was 
□ot  unlawful  in  character,  and  was  an  assem- 
bly and  meeting  other  than  such  as  is  men- 
tioned in  Pen.  Code,  S§  58,  59,  302,  not  charg- 
big  disturbance  of  a  public  meeting,  did  not 
state  facta  constituting^  an  offense  under  sec- 
tion 408.— Farraher  v,  Superior  Court  of  Ken 
County,  Department  8, 187  P.  72.  . 

DIVORCE. 

See  Cancellation  of  Instruments,  ^=3l3;  Con- 
stitutional Law,  «S=>B3:  Costs,  *=»260;  Ha- 
beas Corpus,  $=>S5;  Husband  and  Wife,  ^ 
272,  315;  Marriage,  «=5>40. 
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n.  OBOUlfDS. 

^37(19)  (Cal^pp.)  The  wife  not  aflcerting 
witbin  a  reasonable  time,  as  required  by  Gtv. 
Code,  I  124,  subd.  3,  her  rigbt  to  cKTorce  for 
desertion  the  separation  becomea  by  consent, 
and  the  hnsband,  under  section  101,  may  in 
good  faith  aeek  a  reconciliation  and  restoration, 
which  if  refuted  constitntea  a  desertion  by  her 
that  if  contiimed  saffidently  long  gives  him 
ground  for  divorce.— Klemmer  v.  Qemmer,  187 
P.  86. 

IV.  JPBWDIOTIOir;  PBOOBBPIICOS, 

AMD  BELIEF. 
(A)  Jarlsdlotlon,  Vvnve*  and  UmitstlOBS. 

©=>S4  (Cal.App.)  In  order  to  entitle  one  to 
maintain  a  divorce  action,  residence  must  be 
bona  fide,  and  the  mere  going  into  another 
state  with  the  intention  of  returning  when  the 
divorce  haa  been  procured  is  not  the  establish- 
ment of  a  bona  fide  residence  or  domidle  there. 
—Anthony  v.  Tarpley,  187  P.  779. 

<B)  Parties,  Proeeaa.  and  Ia«ildenfal  Pro- 
cecdlaars. 

:i^76  (CalApp.)  Code  Civ.  Proc  S  1019.  re- 
quiring a:  person  named  in  pleadings  in  divorce 
as  one  with  whom  a  party  to  the  action  com- 
mitted adultery,  to  be  served  with  a  copy  of 
tbe  pleadings,  has  no  application  to  one  to 
whom  a  plea  of  extreme  cruel^  merely  alleges 
plaintiff,  while  married  to  defendant,  became 
nnblicly  affianced.— Klemmer  v.  Klemmer,  187 
P.  86. 

(O)  PleadlBV* 

^=»98  (Ga].App.)  In  a  divorce  action,  if  the 
jurisdictional  fact  of  residence,  under  Civ. 
Code,  i  128,  did  not  exist,  defendant  might 
have  defended  the  action  under  an  answer 
putting  in  issue  only  the  jurisdictional  question 
of  residence.— Dillon  v.  Dillon,  187  P.  27. 
^»103  (Cal.App.)  In  a  divorce  action,  an  am- 
biguous or  uncertain  allegation  as  to  residence 
of  parties  may  be  reached  by  siiedal  demarrw. 
—Dillon  T.  MIon,  187  P.  27. 

(D)  Bvldenoe, 

^=»it6  (CaI.App.)  In  support  of  recrimina- 
tory plea  of  extreme  cruelty  in  that,  while 
married  to  defendant,  plaintiff  became  publicly 
affianced  to  T.,  plaintiff's  petition  seeking  to 
take  under  will  of  T.  in  his  favor,  stating  bim 
to  be  her  flancfi,  is  admissible.— Klemmer 
Klemmer,  187  P.  85. 

«=s>ll9  (CnLApp.)  On' Issue  of  good  faith  of 
an  offer  of  reconciliation  by  the  husband,  re- 
lied on  by  him,  with  bis  wife's  refusal,  to  turn 
their  separation  into  desertion  by  tier,  evidence 
that  he  shortly  after  the  offer  petitioned  to 
take  under  the  recent  will  of  another,  describ- 
ing him  as  testatrix's  betrothed  husband,  is 
admiBHibte. — Klommer  v.  Klpmmer,  187  P.  85. 
<==>I30  (Or.)  In  a  husband's  divorce  suit  for 
cruel  and  Inhuman  treatment,  where  the  evi- 
dence showed  a  year  or  more  of  domestic  peace 
after  the  marriaire,  and  that  thereafter  the  re- 
lations of  the  parties  became  estranged  until 
they  reached  the'breaking  point,  and  reconcili- 
ation apparently  became  impossible,  notwith- 
standing efforts  to  bring  about  an  adjustment  of 
differences,  decree  for  plaintiff  huslMind  was 
proper,  and  will  be  affltmed. — Plummer  v.  Plum- 
mer,  187  P.  617. 

«=>(33(3)  (CaI.App.)  Evidence  held  to  shOw 
that  the  element  of  good  faith  was  entirely 
lacking  in  the  husband's  offer  of  reconciliation 
relied  on  by  him,  with  his  wife's  refuHil,  to 
show  deeertlcm  by  her.— Elemmer  t.  Klemmer, 
187  P.  8B. 

(E)  Dismissal,  Trial  op  Hearing,  aad  New 
Trial. 

«s»150(2)  (Cai.App.)  Finding  of  defendant's 
desertion  in  action  for  divorce  on  that  ground 


does  not  render  unnecessary  findings  on  de- 
fendant's recriminatory  ^leas  supported  by 
substantial  evidence;  recrimination  under  Civ. 
Code,  I  122,  being  a  showing  by  defendant  of 
cause  of  divorce  in  bar  of  plaintiff's  cause  of 
divorce.— Klemmer  t.  Klemmer,  187  F.  8S. 

(P)  Jadflrmaat  i>r  De«r«e. 

^=>)6I  (Wash.)  Tb%  entry  of  a  divorce  de- 
cree by  consent  upon  a  complaint  verified  and 
served  a  year  before,  during  which  intervening 
time  the  parties  had  lived  together,  thus  con- 
doning the  matters  charged,  was  a  fraud  on 
the  court,  and  the  decree  would  be  set  aside, 
though  not  attacked  by  either  party,  if  inno- 
cent third  parties  would  not  he  affected^How- 
ell  V.  Ihmning.  187  P.  366. 

(O)  Af»M1. 

^184(1)  (Cal.App.)  Where  a  husband  was 
granted  a  divorce  on  his  cross-complaint,  the 
wife,  cannot,  on  her  apiteal  from  the  final  judg- 
ment  of  divorce,  obtain  review  of  an  order  en- 
tered pending  the  entry  of  such  judgment  di- 
recting that  custody  of  a  minor  child  of  the  mar- 
riage be  delivered  to  the  huaband,  for  the  order 
was  a  subject  of  a  separate  appeal,— McNett  v. 
McNett,  187  P.  447. 

^184(4)  (Oal.App.)  On  appeal  on  the  Judg- 
ment roll  alone  from  Interlocutory  divorce  de- 
cree, it  must  be  presumed  in  support  of  tbe 
juAgiaent,  In  the  absence  of  evidence,  and  under 
the  rale  that  all  intendments  are  in  favor  of 
the  action  of  the  superior  court,  that  there 
was  ample  evidence  of  residence  within  the 
state  for  a  period  of  one  year  before  the  com- 
mencement of  the  action,  as  required  by 
Civ.  Coda,  {  128.— DOIon  y.  DiUon,  187  P.  Zl. 

V.  AUM ORT.  AIAOWAK<SB»  AJTO 
DUFOBinOir  OF  FBOPEBTT. 

«=3>200  (Nev.)  The  statutes  permit  the  coort 
on  granting  a  divorce  to  allow  alimony  ko  the 
wife.— Ex  parte  Phillips,  187  P.  311. 
4^269(2)  (Nev.)  An  order  In  a  contempt  pro- 
ceeding, providing  that  a  divorced  husband  pay 
alimony  provided  for  in  original  decree  or  go 
to  Jail,  was  not  a  modificauon  of  the  original 
decree,  and  It  was  immaterial  that  the  court 
bad  not  reserved  the  right  to  modify  or  amend 
the  original  decree.— Ex  parte  Phillips,  187 
P.  811. 

4a»27l  (Or.)  An  alimony  decree  la  generally 
considered  a  debt  of  record  as  much  as  any  oth- 
er judgment  tor  money.- Levtne  t.  Levln&  187 

V.  609. 

TI.  OU8TODT  AKB  SUPFOBT  OF 
OHILDREN. 

(^300  (Or.)  A  California  divorce  decree 
awarding  custody  of  minor  children  to  the  moth- 
er, permitting  the  fauer  to  visit  them  at  stated 
times,  and  providing  that  the  children  should 
not  be  removed  from  the  jurisdiction  without 
the  court's  permission,  does  not  prevent  the 
mother  taking  them  from  the  state  by  the  court's 
Iicrmission  from  changing  her  dooudle  to  an- 
other state,  where  the  divorce  was  abaolute, 
since,  tbe  minor  children  being  in  the  mother's 
custody,  her  residence  is  their  residence,— Grif- 
fin V.  Griffin.  187  P.  598. 

•e=»303(l)  (Or.)  A  decree  fixing  the  custody  of 
a  child  is  final  when  conditions  existing  at  the 
time  of  its  rendition  remain  the  same,  and 
should  be  modified  only  when  conditions  have 
changed,  and  then  only  for  tbe  child's  best  in- 
terests.—Griffin  V.  Griffin,  18T  P.  508. 

Since,  in  view  of  Civ.  Code  Cal.  §9  131,  132, 
a  California  court  in  making  a  final  decree  in 
a  divorce  action  would  not,  without  a  notice 
and  hearing,  change  the  interlocutory  decree  aa 
regularly  modified  and  reverse  the  same  as  to  the 
care  aud  custody  of  children,  and  deprive  a  par- 
ty of  his  or  her  day  in  court,  where  a  second 
modification  of  interlocntory  decree  aa  to  cua* 
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todf  of  children  was  void,  it  did  not  affect  the 
final  decree,  which  did  not  purport  to  chan^ 
the  atatas  of  the  pardcs  as  established  by  the 
interlocutory  decree  and  moditications. — Id. 
^3303(2)  (Or.)  In  a  proceeding  to  modify  a  di- 
vorce decre*  as  to  custody  of  children,  the 
change  of  circumstances,  the  conduct  of  the 
party,  the  morals  of  the  parents,  their  financial 
condition,  the  children's  age  and  devotion  of  ei- 
ther parent  to  the  children's  best  interests,  are 
controlling,  and  it  was  not  error  to  admit  testi- 
mony of  facts  and  circamstances  prior  to  the 
rendition  of  the  divorce  decree  whiui  would  aid 
in  determining  if  conditions  were  chaoced.— 
Griffin  V.  Griffin,  1S7  P.  596. 
4»303^)  (Or.)  As  a  central  rule,  an  applica- 
tion for  a  modificaticm  of  a  divorce  decree  as 
to  custody  of  the  children  should  be  made  to 
the  court  npoa  proper  notice  to  the  adverse 
party.— Griffin  v.  Griffin.  187  P.  508. 

A  notice  attempted  to  be  served  in  Or^on  op- 
en a  divorced  wife,  a  bona  fido  resident  of  Ore- 
gon, for  modification  of  a  Califomia  interlocu- 
tory divorce  decree  as  to  custody  of  minor  chil- 
dren, was  without  extraterritorial  force,  and 
not  being  served  upcm  the  mother's  attorney, 
and  she  not  appearaig  at  the  bearing,  and  the 
ten  days  after  service  required  by  the  citation 
for  appearing  not  being  in  accordance  with  the 
spirit  of  Code  Civ.  'Proc.  Cal.  410,  lOOC, 
the  decree  rendered  upon  such  citation  awarding 
the  children  to  the  father  was  not  valid.— Id. 

VH.  OFERATIOir  AMD  EFFECT  OF 
DIVORCE,  AHD  RIQHT8  OF 
DtVOBOED  PBB801I8. 

«=>329  (CaLApp.)  Where  a  resident  of  Cali- 
fori^ia  went  to  Oregon  and  did  not  take  up  a 
bona  fide  residence  there,  but  remained  tliere 
only  for  the  purpose  of  obtaining  a  divorce,  with 
the  intention  to  return  after  the  divorce  was 
granted,  a  decree  of  divorce  rendered  in  Ore- 
gon is  not  binding  and  is  not  conclusive  in 
California;  there  being  no  evidence  to  show 
that  the  laws  of  Oregon  differ  from  thp  laws 
of -California  on  the  subject— Anthony  v.  Tarp- 
ley,  187  P.  779. 

4=»33l  (Or.)  Where  a  suit  terminates  in  a  di- 
vorce decree,  providing  for  the  custody  and 
maintenance  of  a  minor  child  and  for  alimony  to 
the  wife,  that  part  of  tht;  decree  relating  to 
divorce  is  protected  by  Const.  U.  S.  art.  4,  S  1, 
relating  to  full  faith  and  credit,  as  are  also 
the  provisimis  at>  to  maintoiia;ice  and  alimony, 
if  they  are  finalities,  an  alimony  decree  being 
generally  considered  a  "debt"  of  record  as  much 
as  any  other  judgment  for  money ;  and  In  an- 
other state,  where  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  are  preserved, 
plaintiff  may  resort  to  an  action  at  law  to  en- 
force the  debt  created  by  the  decree.— t<eviue  v, 
Levine,  187  P.  609. 

Where  a  divorce  decree  of  one  state  required 
defendant  to  pay  installments  for  alimony  for 
maintenance  "to  the  plaintiff,"  she  is  the  proper 
party  to  bring  action  in  another  state  to  recover 
for  unpaid  indtallmentfi. — Id. 

If  a  part  of  a  divorce  decree  of  another  state 
relating  to  alimony  or  maintenance  is  not  final, 
but  is  subject  to  modification  by  the  court  ren- 
dering it,  then  neither  Const.  U.  S.  art.  4,  § 
1,  reluting  to  full  faith  and  credit,  nor  comity, 
compels  the  courts  of  another  state  to  enforce 
that  part  of  the  decree,  since  no  other  than  the 
court  rendering  the  decree  could  undcrtalte  to 
administer  relief  without  bringing  about  ctHiQict 
of  authority.- Id. 

Wheliier  an  accrue<l  installment  of  alimony 
is  to  be  treated  as  a  final  judgment,  entitled  to 
protection  of  Const,  U.  S.  art.  4,  §  1.  relating 
to  full  faith  and  creilit,  must  be  determined  by 
the  law  of  the  state  in  which  tlie  droree  is  en- 
tered, and  if  the  law  of  such  state  gives  dis- 
cretionary power  to  modify  an  accrued  Install' 


ment,  then  such  installment  does  oot  come  with- 
in such  constitutional  provision. — Id. 

In  view  of  Gen.  St.  Minn.  1913,  »  7123,  7120. 
having  been  construed  by  the  Minnesota  Su- 
preme Court  as  giving  the  decreeing  court  dia- 
creticmary  power  to  modify  the  divorce  defree 
as  to  alimony  and  maintenance  and  revoke  or 
change  the  amount  of  matured  installments,  be- 
cause of  change  of  conditions,  since  <HiginaI 
adjudication,  which  is  not  res  judicata  aa  to 
subsequent  conditions,  the  decree  is  not  final  as 
to  maintenance  and  alimony,  and  not  within  th» 
protection  at  C<Hiat.  U.  S.  art.  4.  |  1,  relating 
to  full  faith  and  credit  bb  to  rach  taiatared  in- 
stallmentB. — Id. 

Plaintiff,  bringing  law  action  to  collect  past- 
due  installments  on  divorce  decree  for  alimony 
and  maintenance,  is  not  entitled  to  the  full 
faith  and  credit  of  the  decree,  under  Const.  V. 
S.  art.  4,  f  1,  unlesi  she  alleges  and  proves 
the  decree's  finaHty  as  to  alimony  uid  maintc- 
nanee  instaUmtnits  paat  dae;  but  anefa  install- 
meats  are  entitled  to  fnll  faith  and  credit 
where,  after  they  have  become  due,  they  are 
decreed  or  adjudged  hy  title  original  court  to  l>e 
presently  payable. — Id. 

A  decree  for  present  payment  of  a  ^xod  nam 
as  alimony  or  maintenance,  even  though  not 
absolutely  final  under  the  law  of  the  state  where 
rendered,  is  neTortheleBs.  when  unpaid,  at  least 
prima  facie  final  in  a  sister  state,  and,  in  the 
absence  of  evidence  to  the  contrary,  is  sufficient 
to  support  a  judgmoit  In  the  sister  atate^  bo 
that  plaintiff  is  entitled  to  a  jodgmrat  for  the 
first  installment  of  alimony,  due  at  time  of  ren- 
dition of  original  decree.— Id. 

In  an  acticm  for  judgmnt  for  past  install- 
ments of  alimony  and  maintenance,  if  the  orig- 
inal decree  bad  been  modified  as  to  amounts  due 
at  date  of  original  decree,  such  modificatiun 
would  be  enforced,  or,  if  defendant  asked  time 
of  the  state  in  which  enforcement  ia  sought,  he 
would  be  allowed  to  proceed  in  the  court  of  orig- 
inal instance  to  modify  the  decree,  but,  until 
the  decree  is  modified  ia  the  state  of  its  origin, 
it  Is  to  be  treated  as  a  final  judgment. — Id. 

In  an  action  for  past-due  installments  of  ali- 
mony and  maintenance  upon  a  decree  in  a  sis- 
ter state,  from  an  averment  that  on  a  certain 
date  "and  for  more  than  two  years  prior  there- 
to plaintiff  an:!  defendant  were  husband  and 
wife,"  and  the  subsequent  averment  that  the 
suit  terminated  in  a  divorce  decree,  awarding 
alimony  in  installments,  "the  first  payment  to 
be  October  20,  1913,"  the  inference  may  be 
drawn  that  the  first  installment  was  payable 
on  the  date  of  rendition  of  the  decree  and  may 
be  enforced ;  but  subsequent  installments  may 
not  be  enforced  until  adjudicatiw  in  state  of 
original  decree  transforms  them  into  a  fixed  snm 
payable  presently.— Id. 

®=9332  (Or.)  In  the  absence  of  fraud  or  want 
of  jurisdiction  affecting  its  validity,  a  divorce 
judgment  awarding  the  custody  of  their  minor 
children  should  be  given  full  force  and  effect  in 
other  states  as  to  the  right  of  custody  at  the 
time  and  under  the  circumstances  of  the  decree's 
rendition,  although  it  has  no  controlling  effect 
in  another  state  aa  to  facta  and  conditiooa  aris- 
ing subsequently,  and  the  courts  of  such  other 
states  may,  upon  change  of  facts  and  conditions, 
award  the  castody  otherwise  than  in  the  orig- 
inal decree.— Griffin  v.  Griffin,  187  P.  598. 

A  divorce  decree  of  one  state  awarding  cus- 
tody of  minor  children  is  not  re»  adjudicate  in 
the  courts  of  anotlier  state,  except  as  to  facts 
and  conditions  before  reudition  of  the  decree, 
and  as  to  subsequent  facts  and  contUtiona  it 
has  no  extraterritorial  force. — Id. 

A  divorce  decree  of  one  state  ordering  the 
custody  of  a  child  is  not  binding  upon  the 
courts  of  another  under  the  full  faith  and  crwl- 
it  clause  of  the  federal  Constitution  after  the 
child  has  become  dwiiciled  in  the  latter  state. 
—Id. 
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See  Whaires. 


DOCKS. 
DOMICILE.  ~ 

See  Adoption,  «S94;  Divorce.  «s>64,  98,  103, 
184,  300,  820;  Venue.  ^=>«d. 

DRAINS. 

See  Evidence,  «»10,  18,  266;  Exdunn  of 
Property,  Statuten,  «s»123;  Waters 

and  Water  Couraes,  ^=»14^. 

I.  ESTABUSHBCEMT  AND  ICAUT- 

TENAirOE- 

^=»36(1)  (Kan.)  On  an  appeal  from  an  order 
of  board  of  aaperviaora  of  a  drainage  district 
overruling  objections  filed  to  the  report  of  the 
engineer,  the  diatrict  court  has  jurisdiction  to 
correct  the  record  of  the  acts  of  the  board  of 
Bupervlscnv.— Appeal  of  Board  of  County 
Ck>m'rs.  187  P.  G&4. 

€=336(3)  (Kan.)  Where  a  drainage  district  was 
organized  and  the  report  of  the  engineer  was 
filed,  and  notice  was  given  of  time  to  bear  ob- 
jections thereto,  and  through  the  attorney  for 
the  board  of  supervisors  the  time  of  the  county 
commissionerB  to  file  their  objections  was  ex- 
tended, and  negotiatimiB  were  then  ccnnmenced 
to  settle  the  diflerencea  between  the  board  of 
supervisors  and  the  county  commisslonera,  and 
thereafter  the  board  of  supervisors  notified  the 
county  commiasioocra  that  their  objections  bad 
been  overruled  more  than  10  days  before,  an 
appeal  by  the  commiasionera  to  the  district 
court  within  10  days  after  notice  was  witliln 
time,  within  Gen.  St.  1916,  |  4008.— Appeal  of 
Board  of  Oonntj'  Com'ra,  187  P.  (J»4. 
®=»36(d)  (Kan.)  On  an  appeal  from  an  order 
of  the  board  of  supervisors  <^  a  drainage  dis- 
trict, overruling  an  objection  filed  to  the  report 
of  the  engineer,  the  district  court  has  power  to 
reduce  the  asseesment  of  benefits  and  of  costs 
on  the  land  affected  by  the  appeal. — ^Appeal  of 
Bosrd  of  County  Com'rs,  18t  P.  6M. 
<&=>38  (Wash.)  Under  Jaws  1918,  p.  617, 1 10, 
board  of  county  commissioaers,  npon  modifica- 
tion of  original  plana  for  drainage  district, 
cannot  allow  charge  of  engineer's  expenses  not 
incurred  in  connection  with  the  plans,  specifi- 
cations, and  profiles  anbatantlal^  as  recom- 
mended in  his  report,  or  expenses  incurred  in 
a  plan  which  was  the  substantial  abandonment 
of  that  originally  favorably  reported  on,  or 
with  expenses  of  plans,  and  specificatioDE  on 
ditches  situated  in  locations,  which  were  inde- 
pendent of  the  district  as  originally  petitioned 
for  and  favorably  reported  on.— ^houltes  v. 
Quast,  187  P.  356. 

Where  plan  for  drainage  district  as  originally 
proposed  under  Laws  1913,  p.  611,  wa»  aban- 
doned, and  only  a  portion  of  the  surveyed  dis- 
trict actually  made  a  part  of  the  district,  the 
district  OS  finally  formed  is  to  be  charged  with 
such  portion  of  the  coat  as  was  necessarily  in- 
curred  in  the  preparation  of  the  district  as  it 
was  finally  adopted. — Id. 

Seven  hundred  and  fifty  dollars  fee  by  drain- 
age district,  organized  under  La\KS  1913,  p.  611, 
aji  amended  by  l<aw8  1917,  p.  ul7,  to  special 
attorney,  whose  services  extended  over  a  period 
of  more  than  two  years,  and  were  not  shown 
not  to  have  been  entirely  benefidul  to  the  dis- 
trict as  finally  created,  helA  properly  charge- 
able against  the  district.— Id. 

Where  drainage  district  as  finally  formed 
contained  two  small  ditches  instead  of  one 
ditch,  as  originally  planned,  the  cost  incident 
to  the  survey,  etc..  of  the  one  ditch  for  which 
the  two  were  substituted  was  properly  charged 
against  the  district,  where  the  construction  of 
the  two  ditches  was  more  feasible,  economical, 
and  serviceable  than  the  CoDStniction  of  only 
the  one  ditch  according  to  original  plan. — Id. 
^39  (Or.)  Under  Laws  1U16,  p.  540,  the  olfi- 
cers  of  a  drainage  district^  have  authority  to 


approve  plans  for  construction  of  a  ditch,  an^ 
in  the  absence  of  fraud,  the  plan  as  approved 
by  the  county  .court  cannot  be  reviewed  col- 
laterally by  any  other  tribunal.— Arstill  v. 
Fletcher,  187  P.  864. 

€=»43  (Or.)  The  "plan"  required  by  Laws 
1916,  p.  540,  relating  to  the  formation  of 
drainage  districts,  need  not  specify  the  di^osl- 
tion  01  earth  to  be  excavated;  a  "plan"  con- 
templating the  representation  of  anything 
drawn  on  a  plan,  as  a  map  or  chart.  Hence 
a  landowner  cannot  complain  that,  though  the 
plan  for  ditch  did  not  so  provide,  earth  ex- 
cavated was  placed  on  the  west  side  of  the 
ditch  on  the  land  of  another  owner  to  serve 
as  a  barrier  against  water;  the  work  being 
carried  on  under  the  direction  of  officerv  of  the 
district.— ArstUI  t.  Fletcher,  187  P.  864. 

n.  ASSEssMEiras  Am  special 

TAXES. 

«=a70  (Cal.)  Where  all  of  the  land  within  the 
Sacramento  and  San  Joaquin  drainage  district, 
created  by  Stat  1913,  p.  252.  were  subject  to 
danger  from  floods,  a  landowner  whose  proper- 
ty had  been  reclaimed  cannot  complain  that 
the  assessment  included  his  lands.— Miller  & 
Lux  V.  Sacramento  and  San  Joaquin  Drainage 
DiBt,  187  P.  1041. 

The  general  rule  is  that,  where  the  Legisla- 
ture has  itself  fixed  the  boundary  of  a  district 
to  be  assessed  for  the  benefits  of  improvement, 
the  legislative  determination  is  conclusive  upon 
the  courts  and  prevents  inquiry  into  the  queS' 
tion  as  to  whether  the  property  in  the  district 
was  benefited. — Id. 

In  attack  on  a  general  assessment  levied  by 
the  Sacramento  and  San  Joaquin  drainage  dis> 
trict,  created  by  Stat.  1913,  p.  252,  plaintiff, 
whose  lands  were  reclaimed,  but  were  included 
within  the  district,  aaserted  the  unconstitution- 
ality of  the  statute  on  the  ground  that  the  work 
would  not  benefit  its  proper^,  held,  It  cannot 
be  said  that  there  was  nothing  palpably  arbi- 
trary or  grossly  unequal  in  the  inclusion  of 
plaintiff's  lands  within  the  district,  and  hence 
the  courts  cannot  Interfere  on  the  ground  that 
plaintiff's  constitutional  rights  have  been  in- 
fringed, and  the  action  of  the  Legislature  in  in- 
cluding his  lands  is  conclusive. — Id. 
^=371  (Cal.)  A  uniform  Bssessment  by  the 
Sacramento  and  San  Joaquin  drainage  district 
upon  land  in  the  San  Joaquin  valley,  all  of 
which  was  subject  to  danger  from  flood,  held 
not  open  to  objection  by  landowner  whose  prop- 
erty had  been  reclaimed  on  the  theory  that  it 
was  not  levied  In  accordance  with '  the  bene- 
fits.— Miller  &  Lux  v.  Sacramento  and  San 
Joaquin  Drainage  Dist.,  187  P.  1041. 

Where  the  Legislature  included  plaintiffs 
lands  within  limits  of  the  Sacramento  and  San 
Joaquin  drainage  district,  created  by  Stat.  1913, 
p.  '2!}'2,  evidence  that  plaintiff's  lands  would  not 
be  benefited  is  inadmissible,  being  an  attempt 
to  contradict  a  fact  which  it  must  be  presumed 
the  Legislature  conclusively  determined.— Id. 

As  the  possibility  of  future  floods  is  unknown, 
a  landowner  whose  property  was  induded  with- 
in boundaries  of  the  Sacramento  and  San  Joa- 
quin drainage  district,  created  by  Stat.  1013, 
p.  252,  cannot  assert  that  it  is  conclusively 
presumed  that  all  lands  within  the  boundaries 
of  the  district  arc  benefited  because  the  Legis- 
lature excluded  300,000  acres  included  in  the 
district;  for  it  is  obvious  the  Legislature  In- 
cluded such  higher  lying  ground  to  give  the  dis- 
trict power  to  le^  assessments,  etc.,  in  case 
of  unprecedented  floods. — Id. 
(^73  (Cal.)  It  is  a  matter  of  common  knowl- 
edge that  when  the  Sacramento  river  is  higher 
than  the  San  Joaquin,  the  effect  is  to  obstruct 
the  flow  of  the  latter,  and  that  d^bria  from 
mining  regions  in  the  tributaries  of  the  Sac- 
ramento, if  carried  into  its  waters,  tends  con- 
utantiy  to  raise  the  level  of  the  bottom  of  that 
river  and  to  decrease  its  capacity  for  carrying 
water,  in  consequence  of  wnich  the  Jts^^^  (»r 
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tho  Saeramento  rirer  would  be  raited  and  the 
flow  of  the  San  Joaquia  Imponnded;  hence  a 

Jeneral  assessment  by  the  Sacramento  and  San 
oaqain  drainage  district,  created  hj  Stat. 
1913,  p.  252,  on  lands  in  both  raltejs  is  not 
open  to  objection  on  the  ground  that  there 
Is  no  prospect  of  there  being  any  mining  debris 
In  the  Sac  Joaquin  river,  for  a  reduction  of  the 
flood  stage  of  the  Sacramento  would  benefit 
lands  in  the  flood  area  of  the  San  Joaquin,  for 
while  section  13  of  the  act  allows  the  courts  to 
determine  whether  an  assessmeot  should  be 
modified  or  annulled  because  unjust  or  un- 
equal, yet  under  the  section  and  in  view  of 
Pol.  Code,  I  8462,  and  section  3493%,  as  en- 
acted in  1^3,  such  assessment  is  conclusive 
aave  as  to  benefita.~Miller  &  Lux  Sacra- 
mento and  San  Joaquin  I>rainage  Dtat.,  187 
P.  1041. 

A  landowner  on  whose  property  waa  levied  a 
general  ausessment  by  the  iSaeramento  and 
San  Joaquin  drainage  district  created  by  Stat. 
1913,  p.  252,  cannot  complain  that  lands  lying 
within  the  exterior  boundaries  of  the  diatrict 
were  excluded;  it  appearing  th^  the  aaaess- 
ment  was  for  general  projects,  etc.,  which 
would  not  benefit  the  excluded  lands.— Id. 
4»78  (Cal.)  A  levy  of  a  general  aflseasment 
by  the  Sacramento'  and  San  Joaquin  district 
created  by  Stat.  1913,  p.  252,  held  valid,  though 
the  general  scheme  of  improvement  bad  not 
been  segregated  into  projects.— Miller  &  Lux 
■T.  Sacramento  and  San  Joaquin  Drainage  Dist., 
187  P.  1041. 

^»79  (Cal.)  Where  an  aisesament  by  the  Sac- 
ramento and  San  Joaquin  drainage  district  waa 
for  the  general  benefit  of  the  whole  area,  the 

{project  being  designed  to  prevent  flooding  of 
and!  In  the  two  valleys,  a  landowner  cannot 
complain  that  the  assessment  was  levied  re- 

Erdless  of  the  ralue  of  the  lands. — Miller  & 
IX  V.  Sacramento  and  San  Joaquin  Drainage 
Dist„  187  P.  1041. 


DRAMSHOPS. 

Sea  btozieating  Liquors. 

DUE  PROCESS  OF  LAW. 

Bee  OmistitotiMial  Law,  ^sa2Bl~2K. 

EASEMENTS. 

See  Water*  and  Water  Oonraes,  €=>117. 
n.  EZTEHT  OF  RIGHT.  USE,  AMD 

OBSTRuonoir. 

4=361(2)  (Kan.)  In  a  growing,  developing 
urban  commuuity,  an  implied  easement  or  quasi 
easement  will  not  be  preserved  nor  re-estab- 
lished by  the  aid  of  an  injunction,  when  the 
owner  of  the  dominant  estate  to  which  the 
easement  was  appurtenant  is  not  seriously  in- 
jured by  being  deprived  of  it,  and  he  will  be 
remanded  to  the  le^  redress  in  damages. — 
Willtins  T.  Diren,  187  F.  66S. 

EJECTMENT. 

See  Action,  «=»60;  Appeal  and  Error,  ^s»1234; 
Husband  and  Wife,  «=»2(^;  Indians,  «s»16; 
Judgment,  «=»743;  Parties,  «=>7. 

T.  DAMAGES.  MESWE  PROFITS,  IM- 
PROVEMENTS. AND  TAXES. 

€=>I4I  (Okl.)  Where  plaintiff  in  ejectment  ob- 
tained Judgment  in  the  district  court  for  pos- 
session of  premises,  and  defendants  appealed 
therefrom,  and  the  judgment  is  affirmed  on  ap- 
peal, defendants  are  not  entitled  to  compensa- 
tion for  improvements  oti  the  premises  after 
fiuit  was  brouglit— First  Nat.  Bank  Bldg.  Co. 
V.  Biddle,  187  P.  478. 


ELECTIONS. 

See  Constitutional  Law,  <S='205.  206;  Goats, 
^203:  Counties,  «=»178:  Evidence.  «=>45, 
588;  Mandamus,  49>3;  Municipal  Corpora- 
tions. 4=)018;  Newspapers,  ®=>6;  Schools 
and  School  Districts.  4=»97:  Statutes,  «=> 
35^;   Waters  and  Water  Courses,  «=»216, 


TH.  BAXXOTS. 
<9=9l80(2)  (Idaho)  Where  a  voter  makes  a 
straight  mark,  instead  of  a  cross,  In  the  square 

opposite  the  name  of  a  candidate  for  a  certain 
office,  sudi  mark  is  sufficient  to  indicate  his 
intention  to  vote  for  that  candidate.— Harper  v. 
Dotaon,  187  P.  270. 

«=»I80(4)  (Idaho)  Where  a  voter  places  a 

cross  in  the  square  opposite  the  blank  space  oa 
the  bsllot,  and  not  opposite  the  name  of  any 
candidate,  and  does  oot  write  a  name  in  said 
blank  space,  bit  Tote  for  that  particular  of- 
flce  is  v(M,  in  view  of  Comp.  St  1919,  {  eZi.— 
Harper  v.  Dotson,  187  P.  270. 
«=s>l94(4)  (Idaho)  Where  a  voter  makes  a 
straight  mark,  instead  ot  a  cross,  in  the  square 
opposite  the  name  of  a  candidate  for  a  certain 
office,  such  mark  ia  sniScient  to  indicate  bis  in- 
tention to  vote  for  that  candidate;  and  where 
there  is  no  evidence  that  the  voter  used  the 
mark  in  questloa  for  tbe  purpose  of  identifyinc 
his  ballot,  or  for  any  purpose  otlier  than  thai 
of  expressing  hia  Intention,  liis  vote  should 
he  counted.— Harper  v.  Dotson,  187  P.  270. 

▼m.  OOHDUOT  OF  EI.EOTIOX. 

^=»I98  (Idaho)  Where  an  election  law,  ex- 
press or  in  effect,  declaree  a  vicAatton  ot  its 
provlsioua  as  to  the  eondoct  of  an  electlmi  to 
be  fatal  to  the  validi^  of  th«  riectim,  it  mast 
be  hdd  to  be  so.— Harper  v.  Dotson,  187  P. 
270. 

«=»227(2)  (Idaho)  Comp.  St.  1919,  §  610. 
providing  tiiat  eoon^  commissioners  Bhsll  not 
change  place  of  holding  an  election  in  any  pre- 
cinct after  their  regulsr  July  meeting  next 
preceding  tbe  election,  is  mandatory,  and  in- 
validates an  Section  hdd  in  violation  thereof, 
and  any  attempt  to  change  place  of  holding  an 
election  contrary  to  sudi  provision  ia  void,  and 
the  election  is  invalid,  so  nr  aa  affected  bj  sndi 
order.— Harper  v.  Dotson,  187  P.  270. 

X.  CONTESTS. 

«=»292  (Mont)  Certificate  of  election  In  the 
hands  of  one  elected  to  the  office  of  county 
treasurer  waa  prima  fade  evidence  of  bis-rigbt 
to  the  office,  and  contestant  assumed  the  bur- 
den to  prove  that  the  contestee  received  a  suffi- 
cient number  of  ille|»l  votes  to  diange  the  re- 
sult.—Gervaie  V.  Rolfe,  187  P.  8B0. 
(3=»293(3)  ^ont.)  On  an  election  contest, 
whenever  it  appears  that  a  voter  was  not  a 
legal  elector,  any  person  having  requisite 
knowledge  may  testify  aa  to  the  person  for 
whom  he  voted.— Gervais  v.  Rolfe,  187  P.  899. 
€=»2g3(4)  (Mont.)  On  an  dection  contest, 
where  it  does  not  appear  from  direct  testimony 
for  what  candidate  an  unqualified  voter  voted, 
the  fact  may*  be  shown  by  circumstantial  evi- 
dence, and  a  voter  who  does  not  remember  for 
whom  he  voted  may  be  asked  for  whom  he  in- 
tended to  vote,  on  the  ground  that  It  is  a  dr- 
cumstance  tending  to  raise  a  presumption  for 
whom  he  did  vote. — Gervais  v.  Bolfe,  187  P. 
890. 

(&=>295(1)  (Mont.)  On  contest  ot  an  election  to 

the  office  of  county  treasurer,  evidence  held  to 
wurrant  the  trial  court's  finding  that  an  un- 
qutilified  voter  who  could  not  read  or  write 
English,  whose  ballot  had  been  marked  by  one 
of  the  judges  of  election,  voted  for  contestant 
-Gervais  v.  Rolfe,  187  P.  899. 
<&=»303  (Mont.)  On  contest  of  election  of  a 
county  treasurer,  where  25  persons  in  a  cer- 
tain precinct  testified  they  voted  for  contestant 
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who  had  fecdved  only  19  votes  aecordteg  to 
the  returne  and  ballotfi,  and  the  court  declared 
it  was  impoBBible  to  determine  for  whom  the 
illegal  ToteB  were  cast,  such  declaration  In 
legal  effect  was  a  finding  that  contestant  had 
failed  to  prove  by  a  preponderance  of  the  evi- 
dence for  whom  the  illegal  votes  were  cast, 
and  there  was  no  erroneous  xefuul  to  find. — 
GervaiB  v..Rolfe,  187  P.  899. 
^»305(8)  (Mont.)  On  contest  of  election  as 
county  treasurer,  where  26  persons  testified 
they  voted  for  contestant,  who  received  only 
19  votes  in  the  precinct  according  to  the  re- 
turns and  ballots,  and  the  trial  court  found 
contestant  bad  failed  to  prove  for  whom  the 
illegal  votes  were  cast,  it  became  its  doty  to 
dismiss  the  contest  so  far  as  it  involved  the 
particular  votes  of  the  precinct,  but  where,  in- 
stead of  doing  so,  It  apportioned  the  illegal 
votes,  the  only  prejudice  was  to  eontestee, 
and  contestant  cannot  eomplaiiu— Genrali  t. 
RoUe,  187  P.  699. 

ELECTRICITY. 

See  Ibster  and  Bemnt,  «»269. 

1 1  (Colo.)  Though  a  public  utility  had  con- 
tracted to  supply  electric  current  at  fixed  rate 
before  the  creation  of  the  Colorado  Public 
Utilities  Commission,  the  commission  may  un- 
der the  authority  given  modify  the  contract  by 
raising  the  rate  if  necessary  for  public  bene- 
fit.—Ohio  &  Colorado  Smelting  &  Refining  Co. 
V.  Public  UtilitjeB  Commission  of  Colorado,  187 
P,  1082. 

Where  power  company  made  extensions  with- 
out having  obtained  the  approval  of  the  Pablic 
Utilities  Commission  or  obtained  a  certificate  of 
necessity,  it  cannot  demand  an  Increased  rate 
eo  as  to  pay  a  fhir- compensation  on  the  prop- 
erty used  in  the  extension:  for  the  state  is  not 
necessarily  an  insurer  of  Uie  productivity  of  all 
investments  bv  a  public  utility  company.— Id. 

Where  the  Public  UtilttieB  Commission,  with- 
out determine  the  value  of  the  property  de- 
voted to  public  use,  etc.,  entered  an  order  au- 
thorizing a  power  company  to  charge  an  in- 
creased rate  for  current  furnished  to  a  particu- 
lar smelter,  which  increased  rate  would  probably 
cause  the  smelter,  a  valuable  industry  to  the 
state  and  community,  to  suspend  operation, 
held,  that  such  order  was  erroneous,  particu- 
larly where  it  appeared  that  the  same  power 
company  supplied  current  to  a  competing  smel- 
ter in  the  same  state  at  a  rate  lower  than  the 
one  fixed  in  the  contract  between  the  smelter 
and  tbe_  power  company.— Id. 

ELEVATORS. 

See  Master  and  Servant,  «=9375:  Bfonidpal 
Corporatione,  «==>808,  617,  821. 

EMBEZZLEMENT. 

€=911(1}  flAriz.)  Defendant  to  whom  com- 
plaining witness  delivered  $800,  with  instruc- 
tions to  take  same  to  C.  and  pay  it  to  him 
for  a  certain  purpose,  was,  where  he  paid  to 
C.  only  $60  and  appropriated  the  remainder, 
guilty  of  embezzlement  under  Pen.  Code  1913, 
§  503.-Hall  v.  State,  187  P.  577. 

14  (Ariz.)  The  word  "agent,"  in  Pen. 
Code  1913,  S  503,  defining  embezzlement,  is 
to  be  construed  in  its  popular  sense  (section  7, 
subd.  17)t  and  when  bo  construed  means  "one 
who  undertakes  to  transact  some  business  or 
to  manage  some  affair  for  another  by  the  au- 
thority and  OU'  account  of  the  latter  and  to 
render  an  account  of  it"  (citing  Words  & 
Phrases,  Second  Series,  Agent).~llall  v.  State, 
187  P.  577. 

4^38  (Wash.)  Where  executor  deposited  a 
draft  in  his  favor  with  defendant,  officer  of  P. 
banlc,  and  defendant  indorsed  the  draft  and  col- 
lected it  from  the  S.  bank,  and  entered  the  de- 
posit, and  afterwards  the  amount  of  a  cashier's 


check  Issued  by  defendant  for  his  own  use  was 
charged  against  the  deposit,  evidence  of  con- 
dition of  accounts  betwe«i  the  two  banks  at 
subsequent  time  of  failure  of  the  F.  bank  was 
immaterial  in  prosecution  for  larceny  of  such 
fundB.~State  v.  Morris,  187  P.  850. 
«s»48(l)  (Arts.)  In  proaecution  for  embezile- 
ment  under  Pen.  Code  191S,  S  503,  where  It 
was  clear  that  defendant  was  an  agent  with- 
in such  section,  the  court  properly  refused  in- 
struction as  to  who  is  an  agent  within  the 
section.— Hall  v.  State,  187  P.  577. 
<3=>48(S)  (Wash.)  In  view  of  Bern.  Code  1915, 
I  2303,  Bubd.  10,  providing  that  person  who 
has  general  or  special  proper^  in  a  thing  shall 
be  deemed  the  owner,  held,  in  prosecution  of 
bank  officer  for  larceny  of  its  funds,  not  error 
to  instruct  that  when  person  makes  a  deposit 
in  a  bank,  whether  in  a  general  or  a  special 
•ocDunt,  liie  numey  becomes  the  property  of 
the  bank.— SUte  t.  Morris.  187  P.  80O. 

EMERGENCY  CUUSE. 

See  Statutes,  «^S5%. 

EMINENT  DOMAIN. 

I.  RATURE,  EXTEWT.  AITO  DELBOA* 
TIOM  OF  POWER. 

«5>2(1)  (IJtah)  Where  the  creation  of  a  resi- 
dence district  would  extend  to  the  needs  of  the 
general  public,  the  power  to  regulate  or  pro- 
hibit by  ordinance  ue  Invasion  of  such  a  dis- 
trict by  industrial  plants  ought  not  to  be  ques- 
tioned on  the  ground  that  the  exclusidn  of  an 
industrial  plant  would  be  Uie  taking  of  prop- 
erty for  public  use  without  Just  compensation. 
—Salt  Lake  Cit?  r.  Western  Foundry  &  Stove 
Repair  Works,  187  P.  829. 

n.  ooBiFEirsATioir, 

(B)   TaldBS    or    Imjmxittc   Pr«per*r  «• 
Orovatf  for  CompMsatloB. 

«=39l  (Okl.)  The  mere  incidental  inotrnvw 
ience  to  an  abuttini^  property  owner  from  the 
construction  of  a  railroad  along  a  public  high- 
way, or  a  consequential  injury  or  a  remote  in- 
jury such  as  that  suffered  by  the  community 
in  genwal,  is  not  an  element  of  damages  for 
the  inry  in  a  condemnation  proceeding  in  which 
part  of  an  abutting  owner's  lot  is  taken.— OU 
Fields  &  S.  V.  By.  Co.  t.  Treese  Cotton  Oo., 
187  P.  201. 

If  injury  to  abutting  property  from  the  con- 
struction of  a  railroad  along  a  public  h^hway^ 
considering  th»  use  of  the  property  taken  or 
that  remaining,  is  different  in  khid  and  greater 
in  degree  from  that  suffered  by  other  abuttins 
owners  and  materiaUy  interferes  with  egress 
and  ingress,  there  is  a  qiecial  and  iwcuUar 
damage  to  the  abutting  property.— Id. 
9s»iS  (Okl.)  In  a  condemnation  proceeding  tlte 
court  may  submit  as  an  element  of  damages 
for  consideration  of  the  jnrj,  when  there  u 
evidence  adduced  tending  to  justify  it,  the  rea- 
sonable cost  of  removal  of  property  from  the 
lands  taken  and  fitting  the  same  up  in  another 
locality.— OU  Fields  &  S.  P.  Ry.  Co.  t.  Treese 
Cotton  Co..  187  P.  201. 

«=s>l06  (Okl.)  An  obstruction  tn  ■  a  street, 
though  not  in  front  of  abutting  property,  but 
in  Buch  close  proximit;r  thereto  that  the  abut- 
ing  owner's  use  and  enjoyment  is  greatly  inter* 
fered  with  and  the  value  of  the  property  de- 
predated, is  an  element  of  damages  tor  which 
suit  for  damages  will  lie. — Oil  Fields  &  S.  P. 
By.  Co.  T.  Treese  Cotton  Co.,  187  P.  201. 

19(10)  (CaL)  Construction  of  a  traffic 
tunnel  is  a  use  which  may  be  made  of  city 
streets  without  additional  compensation  to  the 
abutting  owners.— Hayes  v.  Handley,  187  P. 
952 

«s»'l20  (Okl.)  Where  a  right  of  way  has  been 
secured  for  an  electric  railway  under  a  gen- 
eral warranty  deed  with  oo  rsserratitms,  and. 
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after  the  grading  Is  completed,  the  right  of 
way  is  sold  b;  the  traction  company  securing 
(t,  to  a  standard  gauge  steam  railway  company, 
and  the  latter  operates  its  trains  over  said 
right  of  way,  the  remedy  of  the  owner  of  the 
land  from  whom  the  right  of  way  was  secured 
would  b«  for  damages,  if  any,  to  bis  adjoining 
lauds  resulting  from  operating  the  standard 
gauge  steam  railway;  and  to  estimating  the 
damages  the  value  of  the  right  of  way  should 
not  be  considered  as  an  element  of  the  dam- 
ages sustained.— OU  Field  &  S.  F.  By.  Co.  v. 
Smalts.  187  P.  7M. 

m.  PROGBEDnroB  to  take  prop- 

BBTT  AMD  AA8EU  OOMPBXBA- 

TIOK. 

«s»l98(l)  (OalJ^pp.)' Under  Code  Civ.  Proc. 
I  1241,  in  an  action  of  emineDt  domain,  where 
the  only  diQ>uted  issue,  that  of  value,  is  sub- 
mitted to  a  jury,  the  trial  court  nevertheless 
is  required  to  determine  the  fact  that  there 
exists  necessity  for  subjecting  the  property  to 
the  pablic  use  sought,  and  judgment  of  condem- 
nation alone  does  not  immediately  follow  on  re- 
turn of  verdict  by  the  jury,  whereby  damages  to 
defendant  are  assessed.— Hinsbaw  v.  Superior 
Court  in  «nd  for  liOS  Angeles  County,  187  P. 
41. 

«=>224  (Cal.App.)  In  view  of  the  necessity 
that  the  court  determine  whether  the  prope'rty 
need  be  subjected  to  public  use,  in  a  condemna- 
tion cue,  the  verdict  of  the  Jury  on  the  single 
isBUe  of  the  value  of  the  property  does  not  con- 
stitute a  dedMon  after  trial,  within  Code  Civ. 
Proc.  8  659,  fixing  the  time  within  which  no- 
tice of  intention  to  move  for  new  trial  must 
be  given.— Hinshaw  v.  Superior  Court  in  and  for 
Los  Angeles  County,  187  P.  41. 
<8=:»235  (CaLApp.)  Where,  in  a  proceeding  by 
a  municipal  water  district  to  take  by  eminent 
domain  the  property  of  a  corporate  water  com- 
pany, the  Railroad  Commission,  under  Public 
Utilities  Act,  !  47,  reserved  the  right  to  re- 
determine the  item  of  miscellaneous  equipment, 
and  on  the  municipal  district's  appeal  to  the 
Supreme  Court  no  objection  was  m&de,  it  is 
bound,  the  report  of  the  commission  iiaving 
been  cODflrmed,  by  tiie  provision.— Marin  Mu- 
nicipal Water  Dist.  v.  Marin  Water  &  Power 
Co.,  187  P.  764. 

^»243(2>  (Cal.App.)  Under  Public  UtUities 
Act,  H  66, 67,  Uie  decision  of  the  BaUroad  Com- 
mission fixing  the  value  of  miscellaoeoas  equip- 
ment of  a  corporate  water  company  whose 
property  was  condemned  by  a  municipal  dis- 
trict held,  conclusive;  the  Railroad  Commis- 
sion in  its  first  report  having  reserved  the 
right  to  revalue  such  equipment  at  the  time  of 

Surchase. — Marin  Municipal  Water  Dlst.  T. 
[arin  Water  &  Power  Co.,  187  P.  764. 
Where  a  municipal  water  district,  whicb  pro- 
posed to  condemn  the  property  of  a  corporate 
water  company,  by  its  failure  to  object,  sub- 
mitted to  the  decision  of  tbe  Railroad  Com- 
mission the  guestiuu  of  the  value  of  miscella- 
neous equipment  at  the  time  of  purchase,  the 
district  is  bound  by  the  commission's  decision. 
—Id. 

^>262(1)  (Cal.App.}  Where  the  modification 
of  a  judgment  in  eminent  domain  proceedings, 
whereby  the  value  of  defendant's  miscellaneoua 
equipment  was  to  be  fixed  by  the  Railroad  Com- 
mission at  tbe  time  of  tbe  purchase,  was  the 
result  of  agreement  between  tbe  parties,  such 
modification  will  not  be  disturbed  on  appeal. — 
Marin  Municipal  Water  Uist.  v.  Marin  Water 
&  Power  Co.,  187  P.  7«4. 

EMPLOYERS'  LIABILITY  ACTS. 

Bee  Death,  «:»18;  Limitation  of  Actions, 
12S. 

ENGUSH  DECISIONS. 

See  Common  Law,  ^s»17. 


EQUAL  PROTECTION  OF  THE  UWS. 

See  Constitationftl  Law,  «=>212-24S. 

EQUITY. 

See  Appeal  and  Error,  «=»967,  1009;  Cancella- 
tion of  Instruments:  Certiorari,  «=>4; 
Courts,  ^»145;  Creditors'  Suit;  Gnnrdian 
and  Ward,  ^=»105;  Injunction;  Jury,  0»14: 
BeHormatlon  of  Instruments;  %^fie  Per- 
formance; TrlaL  •»374;  Trusts. 

I.  JuairoioTioM,  PBUfoiFua,  ahd 
MAmis. 

(A)   Ifmtvr»,  Oroitnda,   Sablects,  mnA  Ex- 
tent of  JurlsdletlOM  In  CreBeral. 

4»l  iKan.)  Equitable  considerations  do  not 
clash  with  positive  law,  nor  can  they  be  Invoiced 
to  unsettle  established  legal  principles.— Moor« 
V.  McPhersoQ,  187  P.  884. 
^s>3  (Or.)  Jurisdiction  of  equity  mast  depend 
on  the  actual  facts  as  they  exist  at  the  time 
the  complaint  was  filed  and  the  relief  which  ia 
soui^t  to  be  obtained  by  both,  the  plaintiff  and 
the  defendant  as  evidenced  by  the  pleadings. 
— Hodler  v.  Hodler,  187  P.  604. 
«=a39(l}  (Okl.)  A  court  of  equity  which  bas 
obtained  jurisdiction  of  the  controvert  on  any 
ground  or  for  any  purpose  will  retain  it  for 
administering  complete  relief  and  doing  entire 
justice  with  respect  to  the  subject -miatter  and 
avoid  multiplicity  of  suits.— Tidal  Oil  Co.  v. 
Boelfs,  187  P.  486. 

«=>3g(l)  (Okl.)  A  court  of  equity  which  has 
obtained  jurisdiction  of  tbe  controversy  on  any 
ground  or  for  any  purpose  will  retain  sudi 
jurisdiction  for  the  purpose  of  administering 
complete  relief  aud  doing  entire  justice  witb 
respect  to  the  subject-matter,  and  to  avoid 
multiplicity  of  suits.— Cbastain  t.  Smith,  187  P. 
802. 

(C)  Prlnel|»les  and  naxfniB  of  Bvattr. 

€^57  (Ca].App.)  In  an  action  to  recover  tbe 
value  of  corporate  bonds  to  be  issued  on  in- 
terim' certificates  taken  out  by  plaintiff's  as- 
signor, where  it  appeared  that  such  assignor 
bad  waived  the  issuance  of  the  bonds,  the 
maxim  that  equity  regards  as  done  that  which 
ought  to  be  done,  and  that  therefore  the  bonds 
should  be  considered  as  having  been  issued  and 
to  have  passed  to  plaintiff  by  delivery  as  nego- 
tiable instruments,  could  not  be  ap]>lied,  since 
equity  will  not  regard  as  done  that  whidi  a 
party  has  for  a  consideration  waived. — Smith 
V.  Central  &  Pacific  Improvement  Corporation. 
187  P.  456. 

<^65(2)  (Or.)  In  a  suit  to  cancel  city  street 
paving  assessments,  where  the  city  secured  a 
better  and  safer  improvement  at  less  cost  than 
undM"  the  established  grade  plan  on  wfai(4i  it 
had  declared  its  intention  to  improve,  and  plain- 
tiff by  failing  to  object  lured  Uie  city  to  make 
and  accept  the  improvement,  he  does  not  come 
into  equity  with  clean  hands.— Gardner  v.  City 
of  Portland[187  P.  -306. 

<3=s»65(2)  (Wash.)  Where  plaintiff  was  em- 
ployed by  defendant  as  agent  to  purchase  timber 
lands  for  a  share  of  the  profits,  and  plaintiff 
recorded  his  contract,  defendant's  oonvcyani**! 
of  the  lands  purchased,  to  a  corporation  organ- 
ized by  members  of  his  family  at  a  time  when 
be  was  in  poor  health,  and  thought  any  further 
opportunity  for  profit  had  ceased,  was  not 
fraud,  defeating  his  prayer  for  a  sale  of  the 
land  under  the  direction  of  the  court,  and  an 
accounting,  in  answer  to  plaintifTs  suit  to  com- 
pel a  reconveyance.— Donahue  v.  Haskamp,  1S7 
P.  346. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 


ESTATES. 

dminisi 
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ESTOPPEL 

Se«>  Chattel  Mortgages,  ^»172;  CorporatioiiB, 
«=a34,  426;  Judges,  «=s>53;  UmitaciOD  oi 
'Actions,  «s>14S,  174;  Mortgages,  «=>183; 
Municipal  Corporations,  ^24S,  48S,  4Sd, 
em;   Hales,  «»60;  TaxatioD.  «=»171^. 

II.  BT  DEED. 
(B>  Katstea  ttmA  BIsbta  8«bMea«eBtlr  Ao- 

^>39  (Wyo.)  Mortgage  on  land  to  which  mort- 
sagor  bad  no  title,  containing  no  covenantB  of 
warranty,  is  insufficient  to  pass  title  to  mort- 
gagee on  mortgagor's  subsequent  acquisition  of 
title.— Bobinson  Mercantile  Co.  t.  Davia,  187 
P.  931. 

m.  SQUITABU:  ESTOPPEL. 
(A)  Nntare  and  BKHentlala  In  General. 

®=»62(8)  (Cal,)  Acqciescence  in  construction 
and  maintenance  of  an  industrial  spur  track 
on  a  city  street,  which  the  railroad  had  no 
power  to  construct  and  maintain,,  cannot  estop 
thp  city.— Simons  Brick  Co.  T.  City  of  Los 
Angeles,  187  P.  1066. 

fB)  Qronnda  of  Batoppel. 

«=>69  (Wash.)  That  plaintiffs  testlBed  in 
habeas  corpus  proceeding  that  they  bad  no 
iotention  of  making  any  charge  for  care  and 
maintenance  of  child  because  they  considered 
him  to  be  their  own.  does  not  prevent  impli- 
cation of  promise  on  defendant's  part  to  pay 
roasonable  value  of  plaintiffs'  services;  the 
court  having  held  in  the  habeas  corpus  pro- 
ceeding that  child  did  not  belong  to  plaintiffs, 
and  that  there  never  was  any  binding  contract 
whereby  defendant  surrendered  his  child  to 
pJaintifEfi.— Hendry X  v.  Turner,  187  P.  372. 
1^=975  (N.M.)  The  delivery  of  an  automobile 
to  one  to  be  repaired  does  not  thereby  clothe 
the  bailee  with  the  indicia  of. ownership  to  the 
extent  that  ui^on  Ms  sale  thereof  to  a  third 
person  the  bailor  is  estopped  to  recover  the 
property  from  the  buyer,  but  the  principle  of 
caveat  emptor  applies.— Roberts  v.  Lubin,  187 
P.  DM. 

iS=>83(2)  (CalApp.)  Where  statements  by  the 
owner  of  boat  that  his  father  was  the  actual 
owner,  made  to  assignors  of  a  creditor  of  the 
father  which  attached  the  boat,  were  not  made 
to  induce  the  attaching  creditor  to  levy,  and 
clid  not  attain  their  object  of  obtaining  credit 
[or  the  father,  while  the  attaching  creditor 
made  no  other  inquiry  or  effort  to  determine 
the  matter  of  ownership,  having  means  of 
knoiriedge,  the  owner  of  the  boat  was  not  es- 
topped from  claiming  it  as  against  the  attach- 
ment and  the  sheriff.— Ohio  T.  CUne,  187  P. 
*33. 

€=>85  (Cal.App.)  Where  a  mortgagor  substan- 
rially  improved  the  mortgaged  property  in  re- 
.iance  upon  the  mortgagee's  orally  expressed  in- 
tention never  to  demand  payment  of  the  mort- 
gage, the  mortgagee  was  not  estopped  from  fore- 
losing,  eince  estoppel  cannot  be  based  apoo 
:he  mere  expression  of  future  intention. — Thom- 
ion  V.  Langton,  187  P.  970. 
S=»90(2)  (Cal.App.)  Where  defendant's  repre- 
lentntive,  as  soon  as  advised  that  the  inspection 
)f  lumber  was  to  be  made  b^  inspectors  not  se- 
ected  by  him,  vigorously  objected,  the  fact  that 
ae  later  visited  the  place  of  inspection,  where 
ie  did  not  renew  his  objection,  does  not  estop 
iefendant  from  relying  on  plaintiff's  breach  of 
:hat  part  of  the  contract  allowing  its  repre- 
seiituuve  to  select  inspectors. — iiammond  v. 
San  Mateo  Planing  Mill  Co.,  187  P.  144. 

EVIDENCE. 

See  Criminal  Law,  «s»364-552;  Xew  Trial, 
«5>102-108;  Pleading,  «s>ll,  34,  380,  428; 
Witnesses. 


Reception  at  trial,  see  GHminal  Law,  ^ssOTS; 

Tnal,  «»46.. 
For  evidence  as  to  particular  facta  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  rdating  to  evidence,  see 

Appeal  and  Error. 

I.  JXTDIOXAIf  HOTXCB. 

^»I0(1)  (Cal.)  It  is  common  knowledge  of 
which  tbe  courts  will  take  judicial  notice 
that  there  are  more  reclamation  projects  and  a 
greater  area*  of  reclaimed  land  requiring  su- 
pervision and  adjustment  in  tbe  Sacramento 
valley  than  in  tbe  San  JoaQuin  valley.-'Miller 
&  Lux  V.  Sacramento  and  San  Joaquin  Ihwin- 
age  Dist.,  187  P.  1041. 

^lOC-iO  (Wyo.)  Courts  take  jndidal  notice  of 
the  boundaries  of  tbe  counties  of  their  state, 
of  the  government  surveys,  and  of  the  fact  that 
all  tbe  land  in  a  given  county,  township,  or 
range  lies  in  a  certain  direction  from  the  prin- 
cipal meridan. — Robinson  Mercantile  Co.  v. 
Oavis,  187  P.  031. 

C=>I0(5)  (Cal.)  It  1b  a  matter  of  common 
knowledge  that,  when  the  Sacramento  river  is 
higher  than  the  San  Joaquin,  the  effect  is  to 
obstruct  the  flow  of  tbe  latter,  and  that  debris 
from  mining  regions  in  the  tributaries,  of  the 
Sacramento,  if  carried  into  its  waters,  tends 
constnntiy  to  raise  the  level  of  the  bottom  of 
that  river  and  to  decrease  its  capacity  for 
carrying  water,  in  consequence  of  which  tbe 
heignt  of  the  Sacramento  river  would  be  raised, 
and  the  flow  of  the  San  Joaquin  impounded. — 
Miller  &  Lux  v.  Sacramento  and  San  Joaquin 
Drainage  Disty  187  P.  1041. 
<@=»I8  (Ariz.)  It  is  a  matter  of  common  knowl- 
edge that  many  of  the  counties  in  Arizona  are 
paying  an  exorbitant  rate  oi  interest  upon  their 
outstanding  or  floating  indebtednes8.--Doan  t. 
Board  of  Sup'rs  of  Yuma  County,  187  P.  265. 
^=»I8  (Cal.)  It  is  common  knowledge  of  which 
the  courts  will  take  judicial  notice  that  there 
are  more  reclamation  projects  and  a  greater 
area  of  reclaimed  land  requiring  supervision 
and  adjustment  In  the  Sacramento  vaUey  than 
in  the  San  Joaquin  valley,  and  for  that  reason 
It  was  proper  for  the  Sacramento  and  San 
Joaquin  drainage  district  to  levy  a  greater 
assessment  on  the  lands  in  the  Sacramento 
valley.— Miller  &  Lux  v.  Sacramento  and  Son 
Joaquin  Drainage  Dist.,  187  P.  1041. 
-©=323(2)  (Wyo.)  Courts  take  judicial  notice  of 
the  government  surveys,  and  of  the  fact  that  all 
tbe  land  in  a  given  county,  township,  or  range 
lies  in  a  certain  direction  from  the  principal 
meridian.— Robinson  Mercantile  Co.  v.  Davis, 
187  P  931 

<S=»33'  (Mont)  Judicial  notice  will  be  taken  of 
tbe  number  of  regular  and  spe<dsl  sessions  of 
the  Legislature  between  two  dates.— State  v. 

Stewart,  187  P.  641. 

C— "jII  (Or.)  A  court  of  one  state  cannot  take 
judicial  notice  of  tbe  official  character  of  a  sher- 
iff of  a  county  in  another  state.— Oriffin  v.  Grif- 
fin, 187  P.  598. 

^=>45  (MontJ  Judicial  notice  will  be  taken  of 
the  numb»  of  general  and  primary  elections  and 
regular  and  special  sessions  of  the  Legislature 
between  two  dates; — State  v.  Stewart,  187  P. 
641. 

n.  PRESUMPTIONS. 

®=»7I  (Wash.)  Tbe  legal  presumption  is  that 
a  letter  deposited  in  tbe  matt  properly  addressed 
and  stamped  reached  the  addressee.- Kubey  v. 
Travelers'^  Protective  Ass'n  of  America,  187  P. 

335. 

«='80(1)  (Cal.App.)  When  not  made  to  appear 
to  the  contrary,  the  laws  of  another  state  are 
legally  presumed  to  he  the  snme  as  those  of 
the  forum.- Anthony  v.  Tarplev,  387  P.  779. 
<^83a>  (Cal.)  It  IS  presumed  thiit  all  public 
officers  perform  their  duties  in  a  I.iwful  man- 
ner.—Cutting  V.  Vauchit,  187  P.  lU. 
«S983(4)  (Kan.)  While  there  is  a  presumption 
that  the  register  of  deeds  perfornied  hjs  duty 
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Itrop^lr,  and  tliat  tn  tiistnim«nt  ag  recorded 
■peaks  the  troth,  the  presamption  is  rebatta- 
ble.— Jnckman  v.  Lawrence  DrlUinS  A  Dereloi)- 
ment  Co.,  187  P.  258. 

m.  BUBDEK  OF  VBOOT. 

4=^dl  (Okl.)  Where  a  defendant  eeta  np  an  af- 
firmative defense,  and  the  plaiDtiff  denies  the 
existence  of  satd  fact,  tbe  burden  of  proof  la 
upon  the  defendant  to  prove  said  allecHtions  of 
bia  aDBwer.— Bqaltable  Surety  Co.  t.  Sapp, 
187  P.  917. 

V.  BBST  AND  SEOOMBABT  ETIDEHOB. 

4=>I74{3)  (Kan.)  The  orlglnBl  Instniment  of- 
fered tor  record  by  register  of  deed  is  mimexjt 
and  the  recorded  copy  ia  aecoodary,  evidence.^ 
Jackman  V.  Lawrence  DriUing  &  Developinent 
Co..  187  P.  258. 

It  a  variance  appear  between  tbe  orisinal 
inatnimeot  filed  with  tbe  rei^ster  of  deeds  for 
record  and  the  record,  tbe  original  instrument 
prevails.— Id. 

9:^183(1)  (Wasb.)  Secondary  evidence  of  con- 
tents of  written  instrument  was  erroneously 
admitted  over  objection,  in  the  absence  of  proof 
of  any  search  or  effort  to  find  and  introdace  the 
instrument  Itadf.— Cole  t.  Peteraon,  187  P. 
368. 

^9l8S<3)  (Kan.)  Where  an  original  Instru- 
ment, after  being  recorded  by  the  register  of 
deeds,  is  lost,  and  a  proper  foundation  is  laid, 
oral  testimony  is  competent  to  prove  its  con- 
tents, and  that  it  differs  from  the  recorded  copy. 
—Jackman  t.  Lawrence  DriBing  ft  Development 
Co.,  187  P.  268. 

VXX.  ADinSSXOlfB. 
(B]  Proof  mMA  Kfleet. 

^»298(1)  (Or.)  In  a  replevin  action  against 
sheriff  to  recover  a  tractor  and  an  automobile 
which  bad  been  attached,  a  letter  signed  by  the 
vice  preatdent  of  the  company  frcHn  which  plain- 
tiff bad  purchased  tbe  property,  pr<^>06in2  the 
organizadon  of  a  corporation  to  become  a  oind- 
ing  contract  upon  acc^tance,  was  not  edmiaei- 
ble  to  show  ownership  of  the  property  by  the 
judgment  debtor  in  the  attachment  snit;  there 
being  no  evidence  of  tbe  vice  president's  author- 
Utah-Idaho  Sugar  Co.  v.  Lewis,  187  P. 

«=3''265(7>  (Or.)  Where  plaintiff's  counsel  at 
tbe  trial  admitted  that  a  drainage  ditch  con- 
structed over  plaintiff's  land  was  constructed 
with  authority,  and  the  only  contention  was 
over  tbe  disposition  of  the  earth  excavated, 
plaintiff  cannot  recover  oa  the  theory  that 
private  property  cannot  be  taken  under  Const, 
art.  1,  i  18,  for  public  use  without  juat  com- 
pensation.—Arstill  V.  Fletdier,  187  P.  854. 

X.  DOCUMElTTABTETIDEirOE. 
(C)  Private  WrltlnsM  Md  Publi«KtloM. 

<&=»354(13)  (Colo.)  In  an  action  <hi  an  account 
for  goods  sold  and  delivered  to  defendant  and  bis 
family,  plaintiffs'  ledger  entries  made  from 
slips,  trom  which  were  copied  only  the  date  and 
the  aggregate  of  the  sums  charged  on  the  slips, 
were  inadmissible  to  prove  ^e  account,  as  not 
showing  for  what  goode  the  charges  were  made. 
— Gilmore  v.  Weisser,  187  P.  521. 
®s=>364  (Mont)  Mortality  tables  are  competent 
evidence  to  aid  tbe  jury  in  determining  the 
probable  duration  of  tbe  life  of  an  injured  em- 
ploy6,  and  may  be  used  to  aid  them  in  compar- 
ing his  earnings  before  and  after  the  injury,  to 
ascertain  the  amount  which  will  compensate 
him  for  his  loss  by  reason  of  impairment  of  bis 
earning  capacity.— Cornell  v.  Great  Northern 
By.  Co.,  187  P.  902. 

ZX.  PABOL  OB  EXTRIWBIO  EVIDBMOE 
ATFEOTINO  WBITXMGfl. 
(B)  ImrallilatltiB  Written  Inatramavt. 

«s>^M(^  (CaLApp.)  Fraud.  wbi(A  may  be 
shown  by  parol,  must  relate  to  and  be  connected 


with  the  agreement  rtUed  on,  and  must  tend  to 
vitiate  that  agreement. — J.  I.  Case  Threshing 
Macb.  Co.  T.  Copren  Bros.,  187  P.  772. 
<==>4d4<ll)  (Wsrit.)  False  representati<Mis,  in- 
ducing a  contract  to  furnish  and  install  special 
design  lighting  fixtures,  may  be  shown  by  parol. 
— H.  B.  aieaaon  Co.  v.  Cannan«  187  P.  320. 

<C)  BovKrate  mp  SaftMqumt  Oral  A»i««- 
mont. 

€=»44l(l)  (Cal.)  A  written  contract  cannot  be 
modified  by  tbe  oral  negotiations  leading  up  to 
its  execution  or  by  sulMsequent  or  contempora- 
neous oral  agreement  in  contradiction  or  ita 
terms.~Umon  Oil  Co.  of  California  v.  Pacific 
Surety  Co.,  187  P.  14. 

«S944I<&)  (Cal.App.>  Oral  understandings  be- 
tween toe  parties,  prior  to  and  at  the  tune  a 
note  and  mortgage  were  executed,  that  the 
mortgage  would  not  be  enforced,  constitutes  no 
defense  to  a  mortgage  foreclosure  action  in 
view  of  Civ.  Code,  {  1625,  providing  that  a 
written  contract  supersedes  negotiations  pre- 
ceding or  accompanying  its  execution. — Hiom- 
son  V.  Langton,  187  P.  970. 
«=344l(9)  (CaLApp.)  Under  Civ.  Code,  |  1625 
and  Code  Civ.  Proc  1 185G,  in  suit  by  the  a^er 
of  an  engine  to  ftHredose  mortgage  tiiereon  givai 
to  secure  pnrchase-money  notes,  tbe  order  for 
tbe  engine  having  contained  no  warranty  that  it 
was  of  a  certain  capacity  or  horse  power,  testi- 
CDOny  for  defendant  bnyera  tending  to  prove  an 
alleged  (wal  warrantr  and  miirepresentations  by 
the  eeller*a  agent  held  inadmigBible  as  vaning  a 
writing.— J.  I.  Case  Threshing  Madi.  Co.  v. 
Copren  Broe.,  187  P.  772. 

«=a>441(ll)  ^an.)  Where  plaintiff  in  the  or- 

Enixation  of  a  corporation  executed  to  de- 
ndant  a  note,  containing  an  absolute  promise 
to  pay  on  demand,  In  consideration  for  stock, 
a  recovery  on  tbe  note  could  not  be  defeated  by 
parol  evidence  of  an  oral  agreement  that  the 
note  was  to  be  paid  only  out  of  profita  of  cor- 
porate bustnesa.  as  tiiat  would  be  In  direct  con- 
tradiction of  the  temu  of  tbe  note. — Under- 
wood V.  Viles,  187  P.  881. 
«=»442(1)  (N.M.)  Where  tbe  terms  of  a  writ- 
ten contract  are  silent  as  to  tbe  snhject-matter 
of  a  parol  ciHitcmporaneous  agreement  not  con- 
tradicting the  terms  of  tbe  written  contract, 
a  party  may  recover  for  breach  of  sadi  agree- 
ment, and  proof  of  its  contents  is  admissible. 
—Baca  V.  Fleming  187  P.  277. 
4=9442(6)  (CoLApp.)  In  action  for  price  of  ma- 
terials actually  furnished  under  a  contract  hav- 
ing inception  In  oral  agre«n«]tB  several  months 
before  making  of  formal  written  contract,  pre- 
sented simply  to  fumi^  evidence  aa  to  value 
of  materials  supplied  under  its  tenns,  ctuisid- 
erablc  material  having  been  aoi^Ued  under  the 
oral  contract  prior  to  the  making  of  the  writia^ 
admission  of  parol  evidence  as  to  warranty 
claimed  to  have  been  given  by  plaintiff's  man- 
ager during  the  oral  negotiations  was  not  in- 
admissible as  varying  the  written  contract 
wbidi  was  silent  as  to  warranty.^TTacT  Bri<± 
&  Art  Stone  Co.  v.  Wnrster,  lOT  P.  126. 
^=>442(6)  (Cal.App.)  Where  a  contract  for  the 
sale  of  lumber  provided  that  the  lumber  should 
be  inspected  by  tbe  Pacific  Coast  Lumber  Sur- 
■rvyon,  and  the  evidence  showed  that  snch  sur- 
veyors had  no  separate  mitlty  aa  a  conx>ratiui 
or  partnerBhip,  but  were  merely  a  voluntary  as- 
sociation, parcu  evidence  was  admissibie  to  show 
that  it  was  understood  that  tbe  inspectors 
should  be  selected  by  a  representative  of  defend- 
ant ;  the  contract  being  sUent  as  to  such  mat- 
ter.- Hammond  v.  Saa  Mateo  Planing  Mill  Co., 
187  p.  144. 

<S=>442(6)  (Wash.)  A  written  contract  to  fur- 
nish and  install  "special  design"  crystal  fix- 
tures as  "for  designs  submitted"  with  stated 
compensation  therefor  is  not  so  complete  as  to 
preclude  evidence  of  a  special  warranty  as  to 
quantity  and  quality  of  the  light  that  d^gai 
would  ftccompliah.— H.  E.  GleaaoD  Co.  t.  (Air- 
man, 187  P.  320. 
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«=»443a)  (Cal.  ApDj  In  a  mit  against  an 
agent  for  an  accouatinc,  for  money  receiT«d  from 
railroad  corapanfea  for  misbandlins  of  idaintiff's 
fruit,  defendant  ctaiming  a  percentage  for  col- 
lection as  offset,  testimon;  that  oefendajifa 
manager  orally  agreed  that  there  would  be  so 
commission  charged  above  commissifHi  for  ship- 
ment and  sale  as  agreed  in  writing,  was  com- 
petent if  the  claim  account  was  separable  from 
the  written  agreement  and  also  if  such  account 
was  incidental  to  the  main  agency,  but  not  re- 
ferred to  in  the  writing,  it  would  be  competent 
to  show  agreement  or  custom  goretniok  the 
same.— Fawoett  t.  Edmund  Peycke  Co.,  187  P. 
39. 

(S=^43(l)  (y.M.)  A  parol  agreement  must  be 
in  respetit  to  a  matter  distinct  from  that  cov- 
ered by  written  contract,  and  a  party  to  audi 
contract  cannot  by  parol  set  up  in  the  guise 
of  a  separate  contract  something  which  derital- 
ises  the  writing  and  changea  or  d^eats  the 
stated  purpose  tiiueoC.— Baca  t.  Fleming,  187 
P.  277, 

A  written  conditional  sale  contract  whereby 
plaintifF  purdiaBed  frtHU  defendant  an  antomo- 
Mle  by  tne  terms  of  whidi  plaintifl  agreed  to 
kew  It  in  r«Muir  and  to  replace  bn^en  parts, 
ana  during  the  continuance  oi  the  contract  to 
keep  It  in  good  repair  as  when  sold,  natural 
wear  and  tear  excepted,  was  inconautent  with 
defendant's  alleged  oral  warranty  of  material 
parts  against  brealtage  and  hia  agreement  to 
replace  all  broken  or  aefectlve  parts. — Id. 
«s»445(l)  (Oal.)  A  written  contract  cannot  be 
modified  oy  subseiiuaat  wnl  agreement  in  con- 
tradiction of  its  terms,:— Union  (M  Oo.  <A  Cal- 
ifornia V.  Padfle  Suretr  Go^  187  P.  14. 

ID)  Coaatrsetlom  •»  AyplimmMym  of  Itmm* 
*«ur«  of  Writtsm  iMatvsmomt. 

^»448  (Cal-ipp.)  Under  (^v.  Code,  H  1646. 
1647,  to  explain  an  ambiguous  contract  for 
sale  of  beans  to  be  raised,  and  to  enable  the 
court  to  arrive  at  and  interpret  it  in  the  sense 
in  which  tbe  parties  understood  it,  testimony 
as  to  tlw  nature  and  det^ls  ol  the  transaction 
ia  admissiide^Bratt  T.  TanMnar  Producers, 
187  P.  758. 

«=s>450(8)  (Cal.App.)  Contract  for  sale  by  as- 
Bodation  of  a  crop  of  beans  up  to  a  certain 
amount  per  acre  to  be  raised  on  a  certain  num- 
ber of  acres,  with  preference  to  buyer  for 
purchase  of  balance  of  members'  crop,  other 
things  being  equal,  Md  not  so  plain  and  unam- 
biguous as  to  speak  for  itself  unaided  by  ex- 
tnnsic  matters.— Brett  v.  Vanomar  Producers, 
187  P.  758. 

<=»46l(l)  (CalApp.)  In  ctmstruing  a  lease  In 
accordance  vitii  sections  of  the  Cavil  Code  re- 
lating to  the  construction  and  interpretation  ot 
contracts,  parol  evidence  is  admissible,  for  it 
is  only  up<Mi  the  introduction  of  such  evidence 
as  to  the  intent  of  the  parties,  etc.,  that  the 
principles  of  law  embodied  in  those  sections 
can  be  applied.— Lang  v.  Pacific  Brewing  & 
Malting  Co.,  187  P.  81. 

(B)  SkowlBV   Dlacharse  or  Pecformanoe 
of  Oblftcatloa. 

^=^67  (Gal.App.)  In  an  action  to  enforce  a 
forfeiture  clause  in  a  deed  given  1^  plaintiff's 
decedent  to  a  coriwration,  providhig  that  if 
grantee  failed  to  pay  9150  monthly  to  grantor 
during  her  life,  after  a  default  of  90  days,  the 
deed  Nioald  become  null  and  vcdd  and  the  prop- 
erty revert  to  the  grantor,  her  heirs  and  as- 
signs, evidence  of  acts  showing  a  waiver  by  the 
grantor  of  certain  monthly  payments  was  not  in- 
admissible as  varying  the  terms  of  a  written  in- 
strument by  parol.— Fox  v.  California  Fruit 
Co.,  187  P.  871. 

^s>469  ^Colo.)  Wbero  the  seller  of  goods 
through  Its  selling  agent  accepted  from  the  buy- 
er notes  of  a  third  person  as  part  pavment  of 
the  buyer's  notes,  aud  retained  the  third  per- 
smi's  notes  after  it  had  contracted  they  should 
constltDte  payment,  there  was  an  acceptance  of 


sudi  notes,  and  the  parol  modification  of  fii* 
borer's  notes  was  executed,  and  not  open  to  the 
objection  that  it  varied  a  viittMt  inatmmentr— 
Bartholomew  v.  Emersott-Brantingfaam  Im^^ 

ment  Co..  1S7  P.  638. 

zn.  oFimoir  evzdbnob. 

lA]    OoaelaalOBB   »mt    OplBlons   of  WMa 
MO— ■  im  Goaoral* 

4=>47l(2)  (Cal.App.)  In  a  widow's  actl(A 
against  an  insurer  for  the  drath  of  her  husband, 
the  trial  court  properly  rejected  the  testimony 
of  the  agent  as  to  whether  he  would  have  writ- 
ten the  insurance,  if  he  had  known  some  of 
the  facts  alleged  to  constitute  the  falsity  of  the 
insured's  warranties,  since  such  testimony  was 
merely  the  individual  opinion  of  defendanrs  em- 

?loy£.— Everett  T.  Standard  Acc.  Ins.  Co.,  187 
996. 

^»472(4)  (Cal.Ai)p.)  What  is  w  is  not  pn^er 
practice  in  examination  and  treatment  by  it 
physician  and  surgeon,  or  the  usual  iwactice  and 
treatment,  is  a  question  for  experts,  and  can  be 
establisbed  only  by  tbtfr  testimmir,!— Scberer 
V.  Bidoimuller.  167  P.  445. 

(C)  Oonpetenar  of  Vzperta. 

«»543(4)  (Utah)  Witnesses  with  experience 
in  repairing  and  dealing  in  secondhand  automo- 
biles, and  some  of  whom  bad  previously  ne- 

Sitiated  with  plaintiff  with  a  view  to  buying 
B  machine,  held  competent  to  testify  regard- 
ing the  value  of  plaintiff's  automobile.— COttam 
V.  Oregon  Short  line  R,  Co.,  187  P.  827. 

XIV.  WEIOHT  AirO  SUFFIOIENCT. 

«=s584(l)  (Mont.)  Under  Rev.  Codes,  J  7864, 
"prima  fade  evid^ce"  is  that  which  suffices  for 
proof  of  a  particular  fact  until  contradicted 
and  overcome  by  other  evidence.— State  v.  Ni^- 

sen,  187  P.  639. ' 

4=^588  (Mont.)  In  proceedings  under  Laws 
]91r7,  c.  143,  for  the  forfeiture  of  seized  liquors, 
the  court  was  not  bound  to  believe  testimony 
of  claimant's  witnesses.— State  v.  Nielsen,  187 
P.  639. 

*»M8  (Mont)  On  contest  of  an  election,  the 
credibiUtT  of  a  witness  as  to  whom  he  voted  for 
was  a  matter  properly  to  be  passed  on  by  the 
trial  court,  wnich  was  not  bound  to  accept 
his  testimony  merely  because  sworn  to.— <}er- 
vais  V.  Rolfe,  187  P.  899. 
^»589  (Mont)  In  proceedlogB  under  Laws 
11>17,  c.  143,  for  the  forfeiture  of  seised  liquws, 
the  court  was  not  bound  to  believe  claimant's 
testimony.— State  t.  Nielsen,  187  P.  639. 
^=3590  (CaI.Ai>p.)  The  court  or  jury  may  dis- 
regard the  testimony  of  an  Interested  witness, 
as  against  a  presumption,  if  the  latter  satisfies 
them.— Everett  v.  Standard  Acc.  Ins.  C^.,  187 
P.  996. 

«s»586(l)  (Kan.)  The  statements  that  in  cer- 
tain classes  of  cases  proof  must  be  "clear,  dis- 
tinct, and  satisfactory,"  "clear  and  convinc- 
ing," "clear,  -precise,  and  indubitable,"  have 
sutotantially  the  same  meaning,  which  is  that 
the  evidence  should  be  "clear,"  that  is,  not  am- 
biguous, doubtful,  equivocal,  or  contradictory, 
and  should  be  perspicuous  and  pointed  to  Uie 
issue,  and  "satisfactory"  in  sense  that  its  source 
is  so  credible  that  court  and  jury  as  men  of 
ordinary  intelligence  may  repose  confidence  in 
it,  but  absolute  certaintr  is  not  required.— Jack- 
man  v.  Lttwroice  Drillug  ft  Devdopment  Co., 
187  P.  258. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ♦=»272,  644,  SS3,  614, 
622,  fei,  671.  684.  907. 

H.  ■ETTI.EBIEKT.  SlOlflllOt  AHD 
FII.INO. 

®=>36(3)  (Cal.App.)  Where  notice  of  oitrr  <rf 
the  judgment  was  served  on  defendant  Mardi 
31st^  and  notice  of  Intention  to  move  for  a  nav 
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trliil  W88  filed  April  7th,  and  notice  of  appeal 
from  jodgmeat  was  Sled  on  April  10th,  and  the 
motion  for  new  trial  was  never  brought  on  for 
hearing,  and  under  Code  Gir.  Proc.  i  660,  the 
iMfwer  of  court  to  grant  a  new  trial  of  the  case 
apired  on  June  30tb,  the  tine  witfaijt  which  de- 
fendant was  entitled  to  serve  and  file  his  pro- 
posed bill  of  exceptions  expired  on  Jnlj  lOth, 
unless  farther  time  was  granted. — Etath  t. 
Vaughan,  187  P.  44. 

«s»4iD(4)  (CaLApp.)  Where  the  time  for  filing 
a  proposed  bHl  of  exceptioDs  had  expired,  the 
court  thereafter  was  without  authoritr  to  revive 
that  right  by  an  ex  parte  order  estmdinf  time. 
—Rath  V.  Vaaghan.  187  P.  44. 
^»S0  (CaLApp.)  Where  appdlsnts  did  not  con- 
iient  to  pTopoiea  amendments  to  the  bill  and 
failed  to  present  the  bill  of  exceptions  to  the 
trial  judge  for  settlement  within  the  10  days 
prescribed,  the;  are  not  entitled  to  have  the  bill 
of  exceptions  settled,  thoagh  they  thereafter 
agreed  to  the  amendments.— Hiestud  v.  West, 
187  P.  967. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  «=>63,  67,  102;  Fraud.  «=904; 
Frauds,  Statute  of,  «=»106;  Malicious  Pros- 
ecution, «3»04;  Mines  and  Minerals,  4=>1I9: 
Principal  and  Agent,  ®=>123;  Vendor  and 
Purchaser,  «=9ll3. 

!&=36  (Kan.)  The  organization  of  a  drainage 
district  does  not  constitute  an  incumbrance  on 
rhe  land  in  the  district  within  the  meaning  of 
the  contract  for  tho  exchange  of  real  property; 
iind  the  apportionment  of  assessments  for  im- 
provements is  not  such  an  incumbrance  until 
they  have  ripened  into  a  tax  and  the  tax  has 
become  a  lien  on  the  land  under  the  general 
tax  law. — White  v.  Immeuschuli,  187  1'.  667. 
®S38(1)  (Kan.)  Where  one  of  the  parties  to  a 
coutract  for  tne  exchiinge  of  realty  notifies  the 
other  that  he  will  not  comply  therewith,  it  is 
not  necessary  for  the  other  parbr  to  tender  per- 
formance before  bringing  an  action  for  damuges 
for  breach. — White  v.  Immenschuh,  187  P.  6U7. 

Where  a  contract  for  the  exchange  of  realty 
provides  that  each  party  shall  furnish  on  aV 
stract  satisfactory  to  the  other,  and  one  objects 
to  the  alMtract  furnished  him,  and  there  is  evi- 
dence from  which  either  good  or  bad  faith  in 
making  objection  may  be  found,  the  good  faith 
ot  the  objection  is  a  question  of  fact  to  be  found 
from  the  evidenee,  and  Is  not  to  be  determined 
on  a  demurrer  thereto.— Id. 

EXCUSABLE  NEGLECT. 

Sea  Judgment,  «=9338,  342. 

EXECUTION. 

See  Chattel  Mortgages,  ^>17 ;  Fraudulent 
Conveyances,  €=»239;  Homestead.  ^S9l03: 
PubUc  Lands,  i8=»140. 

I.  ITATURE  AKS  ES8EirTXAI.fl 

IK  OENERAI.. 

<@=^6  (Idaho)  An  officer  to  justify  his  posses- 
sion under  an  execution  levied  upon  the  prop- 
erty of  a  stranger  to  such  action,  it  having 
been  brought  by  one  not  a  party  to  the  action 
in  which  the  execution  was  i)i8ued,  must  show 
the  existence  of  a  valid  unpaid  judgment  to 
support  tho  writ.— Larsen  v.  Kobcrts,  187  P. 
U41. 

VIZ.  BALE. 
(B)  Title  and  Rlshts  •«  Parehascr. 

^=>275(3)  (Or.)  As  a  general  rule  false  repre- 
sentations made  by  a  purchaser  or  by  a  judg- 
ment creditor  to  prevent  competition  will  ren- 
der a  sale  void,  and  if  the  representation  is 
uatruc  it  ia  usually  immaterial  wh«>thcr  the  per- 
son making  the  rppreHcntiition  did  Or  did  uoc 
know  of  its  falsity.— ChaiHiler  Inv.  Co.  v.  Mat- 
lock Inv.  Co.,  187  P.  1105. 
if  a  party  has  oa  interest  in  or  •  valid  claim 


i^ainet  property  to  be  told  nnder  execution, 
he  may  announce  such  interest  or  daim  with- 
out invalidating  sale.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival,  ^>71;  Appeal 
and  Error,  ^3413,  1098-  Guardian  and 
Ward,  «=9l44,  182 ;  Judgment  «=>721 ; 
Limitation  ot  Actions,  «=>72,  125;  Parties, 
^59;  Pleading.  «:»12.  18,  192;  Beforma- 
tion  of  Instruments,  ^=»16;  Vendor  and  Pur- 
chaser, «=>336;  WiUs. 

n.  APPOnfTMEirT.  QUAUFIOATXON, 
AITD  TEXUKE. 

«=»I6  (Cal.)  Where  testator's  i^perty.  except 
$50  in  bank,  was  transferred  by  him  to  his  wife 
after  execution  ot  his  will  and  before  his  death, 
and  the  widow  after  the  death  did  not  seek  to 
probate  the  will  untU  forced  to  do  so  by  sub- 
Kc^nent  conduct  of  contestant  in  bringing  action 
to  set  aside  testator's  deed  to  his  wife,  fail- 
ing to  file  the  will  for  probate  within  30  days 
after  testntor's  death  his  widow  did  not  for- 
feit ber  right  to  letters  testamentary  under  Code 
Civ.  Proc.  I  IJtOl,  and  had  not  renounced  her 
right  to  such  letters.— In  re  Ternon'a  KsUite, 
187  P.  11. 

<£=920(5)  (CaLApp.)  Wfaere  one,  who  with  his 
sister  was  entitled,  under  Code  Civ.  Proc.  i 
\'A^,  to  tirst  considecation  in  the  selection  of 
on  administrator,  signed  a  petition  asking  that 
letters  of  administration  be  granted  to  another, 
and  it  was  also  signed  by  coonael  as  attorney 
for  petitioner,  the  requirement  cX.  Code  Otv. 
Proc.  S  1371,  that  such  petitions  most  be  "sign- 
by  the  applicant  or  his  counsel"  was  com- 
plied with,  and,  if  the  nominee's  signature  was 
a  jurisdictional  roquimuut  it  was  supplied 
by  his  consent  to  act,  and  utters  graDtod  are 
aot  void.^erauld  T.  Chambers.  187  P.  83. 
<&=»29(2)  (CalApp.)  Letters  of  administration 
when  not  revoked  or  suspended  by  direct  att&vk 
upon  the  order  appointing  the  administrator 
nre  sufficient  procrf  of  his  right  to  rep  rodent  (he 
estate  in  a  civil  action,  unless  the  record  af- 
firmatively shows  no  jurisdiction  to  make  the 
appointment.— Jerauld  v.  Chambers,  187  P.  3S. 
4=935(8)  (Or.)  That  au  executor  paid  out  funds 
of  the  estate  without  order  <^  the  county  court 
is  no  ground  tta  removal,  in  view  of  O.  L. 
%  1241,  providing  for  payment  of  claims  found 
just  by  the  executor,  although  the  more  pru- 
dent course  is  for  an  executor  to  procure  an  or- 
der of  court  before  paying  out  money. — Latour- 
ette  V.  Nickcll.  187  P.  621. 
«»35(14)  (Or.)  A  petition,  stating  that  the  ex- 
ecu  tor  wrongfally  paid  m<nMy  to  persons  not  en- 
titled to  the  same,  and  that  such  moneys  should 
liare  been  paid  to  claimant,  etc.,  does  not  state 
grounds  for  removal  of  the  executor;  the  alle- 
k'Btlons  being  mere  conclustons  of  the  pleader. 
— I^tourette  v.  Nickell,  187  P.  62L 

71.  AIXOWAMCE  AND  PAYMENT  OF 

(C)  Disputed  Claims. 

®=»256(3)  (Or.)  The  executor  and  trustee  of  an 
riitate  as  such  may,  in  his  representative  capac- 
ity, appeal  from  an  order  allowing  a  claim 
against  the  estate,  and  where  such  executor  was 
the  next  of  kin  and  a  beneficiary  under  the  will, 
he  has  such  an  individual  interest  as  will  entitle 
him  to  appeal  from  the  allowance  of  the  claim. — 
Latourette  v.  Nickell,  187  P.  821. 

The  right  of  an  ^ecutor  to  appeal  from  an 
order  of  the  county  judge,  directing  him  to  pay 
a  claim,  given  by  L.  O.  L.  {  1241,  cannot  be 
abridged  by  the  county  court  by  an  order  re- 
quiring him  to  pay  the  claim  under  penalty  of 
removal.— Id. 

X.  ACTIONS. 

^426  (Cal.)  Under  Code  Civ,  Proc  {$  1581. 
15}i2,  executors  in  possession  ot  their  decedent's 
property  wrongfully  seized  by  a  ^eriff  on  ot- 
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tachmvDt  Ti'ere  entitled  to  maintain  an  action 
for  tbe  treepaBa  committed  by  the  sheriff. — Oor^ 
telyou  V.  Baker,  187  P.  417. 
<@=>430  (Nev.)  An  adminiBtrator  could  not  hold 
possession  of  plaintiff's  personal  property  both 
as  an  individual  and  aa  administrator,  nor 
could  plaintiff  in  claim  and  delivery  charge  the 
administrator  with  holding  the  property  in 
both  capacities.— Kingsbury  v.  Copren,  187  P. 
728. 

«=>43I0)  (Kan.)  A  note  secured  by  a  mort- 
gage on  realty,  owned  by  deceased  maker,  need 
not  be  exhibited  to  the  executor  as  a  claim 
againat  the  estate  before  suing  to  foreclose, 
ivhere  the  mortgaged  real  estate  had  been  sold 
by  tbe  executor  to  pay  debts  and  expenses  of 
administrabiOD,  and  a  failure  to  bo  exhibit  with- 
in the  statutory  period  after  the  executor  had 
given  a  bond  under  Qen.  St.  1915,  i  4590,  wonld 
not  bar  snch  claim. — Id  re  Baker'a  Estate,  187 
P.  870. 

^=>444(3)  (Nev.)  Complaint  in  action  in  claim 
and  delivery,  or  rei^evin,  against  an  adminis- 
trator both  personally  and  in  his  r«>resenta- 
tive  capacity,  which  charged  that  defendant, 
having  obtained  the  property  from  plaintiff  by 
false  representations,  thereafter  caused  it  to  be 
inventoried  and  appraised  as  the  property  of 
tbe  estate,  etc.,  did  not  state  a  cause  of  action' 
againat  defendant  as  an  indiTidiul.— Kingsbury 
V.  Copren,  187  P.  728. 

Though  in  some  circumstances  a  defendant 
may  be  sued  both  as  an  individual  and  as  ad- 
ministrator, in  such  a  suit  tbe  complaint  must 
state  a  cause  of  action  against  the  party  in 
both  capadtifls,  or  b«  demumble.— Id. 

XI.  AOOOUlTTnrO  and  MBTTX^MSm. 
(B)  Slatlns,  Bettllnar.  OpenlBs,  anil  R«- 

Tiew. 

€=9514  (Kan.)  Wiiere  an  executor's  payment  of 
a  claim  is  approved  by  the  probate  court  in 
the  first  annual  settlement  over  the  protests  of 
certain  heirs,  who  did  not  appe^  from  Boch 
approval,  it  becomes  a  finally  adjudicated  mat- 
ter which  such  heirs  cannot  question  on  appeal 
from  an  approval  of  the  executor's  final  settle' 
ment,  in  order  of  probate  court's  jurisdiction 
under  Oen.  St.  191B,  |  4S71.— In  re  Baker's 
Estate,  187  P.  870. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  ^178,  204,  234. 

I.  MATURE  AMD  EXTEMT. 

(D)  lilabUHlea  Elnforoeable  AjnUnat  Bz- 
«upt  Prop«rtr. 

<3=>76  (Colo.)  Rev.  St  1908,  6  3628,  exempt- 
ion certain  property  from  sale  under  execu- 
tion, has  no  application  to  an  execution  in 
favor  of  tbe  people  to  satisfy  judgment  of 
line  or  coets  in  criminal  cases.— Enderman  v. 
Alexander,  187  P.  729. 

Under  Kev.  St.  1908,  S  2009,  relating  to  ex- 
emptions in  criminal  cases,  section  2019,  as  to 
commitment  until  fine  is  paid,  and  section 
2012,  as  to  discharge  from  further  imprison- 
ment of  person  having  no  estate  wherewith 
to  pay  fine  and  costs,  all  property  of  one  con- 
victed is  subject  to  seizure  to  satisfy  judg- 
ment o£  fine  or  costs.— Id. 

EXPLOSIVES. 

See  Ualidons  Mischief,  <8s99. 

FACTORS. 

See  Brokers ;  Trial,  <S=>394. 

®=>42  (Cal.App.)  In  fmit  grower's  action 
against  commission  merchant  for  accounting 
for  defendant's  collection  of  olainu  against  rail- 
road and  transportation  companies  tor  damagte 


to  plaintiCTe  shipments,  complaint  held  Ruffl- 
cienL— Fawcett  v.  Edmund  Peycke  Co.,  187  P. 
39. 

FALSE  IMPRISONMENT. 

See  Action,  «=>48;  Conspiracy,  ^22;  Judg- 
ment, «=>287;  Pleading,  *=>8. 

I.  CIVIL  LIABILITT. 

(B)  Actions. 

<8=»20(1)  (Nov.)  In  an  action  for  false  imprison- 
ment, a  connt  based  on  lack  of  jurisdicticm  of 
a  municipal  conrt  held  insufficient,  in  that  it 
failed  to  allege  facts  showing  wherein  munic- 
ipal court  was  without  juriadiction ;  plaintiff 
bavins  stated  that  he  was  arrested  and  pro- 
ceeded against  on  a  warrant  issued  upon  a 
comi^alnt  filed  with  o  duly  constituted  inagia- 
trat&— Dixon  v.  City      Reno,  187  P.  308. 

FALSE  PRETENSES. 

See  Indictment  and  Informationi,  ♦s»125,  129. 

4s»4  (Oal.AinK)  The  (Aenae  of  obtaining  mcoi- 
ey  by  false  pretenses  diarged  in  one  count  of 
an  indictment  is  the  act,  trausectioa,  and  event 
of  obtaining  tbe  money,  and  not  the  particular 
false  pretenses  by  which  it  is  obtained;  the  of- 
fense not  being  tbe  lie,  but  the  taalng  of  the 
money  of  the  complaining  witness  by  fraud.— 
People  V.  Bvonoff,  187  P.  54. 
^^9{1)  (OkLCr.App.)  Evidence  in  a  prosecu- 
ticn  for  obtaining  money  by  false  pretenses  held 
sufficient  to  sustain  a  .CMiTietion^Euingtott 
T.  State,  :L87  P.  250. 

FATHER. 

See  Bastards,  ^916. 

FEDERAL  EMPLOYERS'  LIABILIH 
ACT. 

See  Limitation  of  Actions,  ^12B. 

FEDERAL  FOOD  CONTROL  ACT. 

See  Sales,  «8=>1. 

FENCES. 

See  Adverse  Possession,  $=9l9;  Appeal  and 
Error,  «=s>17S ;  Boundartes,  «s»37, 48 ;  Bail- 
roads,  «=3»411. 

FICTITIOUS  NAMES. 

See  Partnership,  «=»62,  64. 

FINES. 

See  Exemptions,  «s>78. 

FIRES. 

See  Corporation^  «»423;  Master  Serv- 
ant. «S3806^ 

FISH. 

See  Sales,  «=»3;  Trade-Marks  and  Trade- 
Names,  «=>4,  70,  83. 

FIXTURES. 

^5  rCal.)  Civ.  Code,  {  661,  adopted  in  1872, 
providing  that  sluice  boxes,  flumes,  hose,  pipes, 
and  other  machinery  or  tools  used  in  working 
Or  developing  h  mi^e  are  to  be  deemed  affixed 
to  it,  was  not  intended  to  apply  to  petroleum 
oil  operations,  though  the  development  and  pro- 
duction of  such  oil  for  Bome  purposes  ia  classed 
as  mining.— Cortelyou  v.  Baker,  187  P.  417. 

FOOD. 

See  oncers,  «s»94;  Sales,  -    -  - 
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FORCIBLE  ENTRY  AND  DETAINER. 


Bm  Appeal  and  Error, 
Tenant,  <t=»291. 


•lOeO;  Ludlordand 


I.  onrZL  UABILXTT. 

^934  (Mont.)  Where  one  in  poBKBaion  of  a 
dweUins  house  while  temporarll;  absent  learea 
doora  and  windows  lecarely  locked,  but  on  re- 
turning find*  an  intruder  therein  without  hla 
consent,  the  drcnm  stances  indicatinf  entry  b; 
forcing  Mien  the  windows  or  doors,  a  ahowlDg 
of  such  facts  ordinarily  will  Jnati^  mbinisaion 
to  the  jury  of  a  cause  of  action  In  forcible 
entry,  without  a  showing  of  other  force  or 
Tioleoce,  under  R«t.  Codes,  |  7280.— ^rinUe 
T.  Anderaon,  1S7  P.  006. 

FOREIGN  CORPORATIONS. 

See  Gorporatkni,  «s>6Sl-641. 

FORFEITURES. 

See  Constltntional  Law,  «=>272;  Corpo ra- 
tions, «=>608,  617;  Damages,  ^»85;  In- 
toxiCBting  Liquors,  «»244,  247.  240,  251, 
262,  268,  2S4;  Mines  and  Minerals,  «s»25, 
29,  78;  Pe^tuitiea,  FriaonB,  ^15. 

FORGERY. 

See  CMminal  law,  «=a371,  U6&. 

^>26  (Ariz.)  In  prosecutioD,  under  Pen.  Code 
1918,  4  468,  charging  forgery  oi  purported  last 
'WiU  01  named  person,  and  sMting  oat  such  will, 
and  that  defendant  fo^ed  the  name  of  certain 
person  to  the  will,  though  appearing  to  make 
two  charges  against  defendant,  tliat  of  forging 
the  will,  and  that  of  signing  another  person's 
name,  held  sufficient,  in  that,  onAer  section  984, 
it  describes  the  acts  constituting  the  offense  in 
audi  a  manner  aa  to  enable  a  person  of  common 
nndtfstaoding  to  know  that  the  act  charged  as 
criminal  is  the  signing  of  the  name,  as  the 
namo  aroears  signed  to  tlie  purported  wilt— 
1?h(mipson  t.  State,  187  P.  579. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «s>200; 

FRANCHISES. 

See  ConstitutioDal  Law,  «:»18G;  Municipal 
Corporations,  ^=>680,  681 ;  Street  Bailroada, 
«==>;!8,  60;  TaxaUoQ,  <8=^,  166.  371^, 
376,  643;  Waters  and  Water  Courses,  4=> 
200;  Wharvea,  «»7. 

^ss>2  (Cal.)  Corporate  privileges  which  are  not 
ordinarily -and  necessarily  an  incident  of  the 
corporate  franchise  can  be  held  to  prevail  over 
public  rights  only  when  it  plainly  and  explJcitiy 
appears  that  such  priyileges'  have  been  in  fact 
granted.— Simons  Brick  Co.  t.  City  of  Los  An- 
geles, 187  P.  1066. 

FRAUD. 

See  Adoption,  «=9l6;  Bills  and  Notes.  «=» 
174.  4^ ;  (Cancellation  of  Instruments,  «=»4 ; 
Corporations,  ^=>439 ;  Divorce,  ^=>161 ;  Eq- 
uity, ^=»65 ;  Evidence,  'S=»434 ;  Execution, 
«S327&;  Frauds,  Statute  of;  Fraudulent 
Conveyances;  Husband  and  Wife,  «==>1!72; 
Insurance.  ^241^  243,  289,  296,  646 ;  Judg- 
ment. 141,  162 :  Larceny,  0i=>26 ;  Mines 
and  Minerals,  €=»20,  53,  64,  74;  Mortgages. 
«»186;  Partnership,  <S=»  159 ;  Principal  and 
Surety,  ^»42:  Safes,  «=>38.  60,  325,  354; 
Taxation,  «»494,  543;  Trusts,  ®=>44.  110; 
Vendor  and  Purchaser,  ^^111. 

I.  DEGEPTZON  OOHSTlTtTTIKQ 
FBAPP,  AHto  T.TABTT.ITT 
TKEREFOB. 

^9ll(2)  (OfcL)  Ordinarily,  representationB  as 
to  Taloa  ara  not  actionable,  but  the  role  does 


not  apply  where  the  seller  aC  property  ezinress- 
es  an  o^dnion  as  to  its  value  and  in  the  same 
connection  uses  some  artifice  by  which  the  pur- 
chaser fails  to  examine  it  or  to  exercise  his 
own  judgment  as  to  its  value,  in  which  ease  the 
representations,  if  untrue,  are  aetloiiablt.n-Be^ 
T.  Finley,  187  P.  48& 

n.  AOTxoira, 

(A>  Kiclita  of  AettOM  mmM.  DetoBsea. 

«H»88  (Old.)  Persons  frandalently  induced  to 
enter  into  a  contract  of  sale  are  not  guilty  of 
laches  in  instituting  the  action,  where  the  same 
la  insdtnted  within  a  reasonable  time  after  the 
discovery  of  the  deetdt  ptaetieed  upon  them.— 
Beck  T.  Pialey,  187  P.  488. 

(C)  BlTl««KO«. 

<CaL.^p.)  Tbt  presumption  la  always 
against  fraud,  and  Aia  presumptiott  approxi- 
mates  in  strength  that  of  innocence  of  crune.— 
Everett  v.  Standard  Aec  Ins.  Co..  187  P.  996. 
<s»56(l.)  (Cal.App.)  One  who  seeks  relief  from 
fraud  most  allege  it,  and  prove  it  by  dear  and 
satisfaetory  evidence,  and  a  mere  suspicion  of 
fraud  is  Insufficient.— Everett  t.  Standard  Acc. 
Ins.  Co.,  187  P.  996. 

(B)  Trial,  Jaacmrat,  aail  a«-rt«w. 

•  iiiOlg)  (Wash.)  In  an  action  by  plaintifTs, 
who  traded  thetr  land  for  other  land,  brought 
against  their  grantors  and  the  real  estate  agent 
who  negotiated  the  trade,  held,  that  statements 
by  the  agent,  when  showing  the  land  which 
piaistUb  were  to  receive,  that  it  was  owned  by 
the  grantors,  who  had  no  tiUe  and  deeded  an- 
other tract,  could  not  aa  a  matter  of  law  be 
deemed  mere  expressions  of  opinion  on  which 

elaintifE  had  no  tight  to  rely,  though  the  agent 
ad  never  before  seen  the  land.— Walker  r.  Oal- 
lendar,  187  P.  880. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  TOR 
DEBT,  DEFATTl^T  OR  BEISCAB- 
RIAGE  OF  ANOTHER. 

«=»26(2)  (Mont.)  Where  any  credit  at  all  was 
extended  to  a  subcontractor  who  purchased 
the  goods,  the  principal  contractor's  promise  to 
see  that  the  seller  got  his  money  is  a  promise 
to  answer  for  the  debt  of  another,  which  muse 
be  in  writing,  though  the  promise  was  the  prin- 
dpal  inducement  for  the  sale  of  the  goods.— 
Breidenbach  T.  Upper  Valley  Orchards  Co.,  187 
P.  looa 

V.  AGREEMEirTS  KOT  TO  BE  PER. 
FORMED  WITUIH  OXE  TEAR 
OR  DVRIKO  UtFETlME. 

«B»44(4)  (CalApp.)  A  contract  for  sale  and 
deliveiT  of  fruit,  not  to  be  performed  wtdiin 
a  year,  must  be  in  writbtg,  aa  within  the  stat- 
ute of  frauds.— California  Packing  Oorporatlui 
V.  Emirrian,  187  P.  77. 

Vm.  R^QUiaiTBS  AXD  SUFFIOIEH. 

or  or  wRimio. 

<S=»I06(2)  (Kan.)  A  contract  for  the  exchange 
of  real  property  specifying  the  terms  on  which 
the  exchange  shall  be  made,  signed  by  both  pai^ 
ties  thereto,  does  not  conflict  with  the  statute  of 
frauds.— White  v.  Immenschoh,  187  P.  667. 

SC.  OPERATIOK  AITD  EFFECT 
OF  STATUTE. 

(S=>I29C12)  (Or.)  To  take  an  oral  contract  to 
convey  land  out  of  the  statute  of  frauds,  the 
necessary  possession  must  have  been  taken  by 
the  purchasers  under  and  in  putsuance  of  the 
contract,  and  it  is  not  enough  that  they  were 
already  on  the  land  by  virtue  of  aome  other  ar< 
rangement  with  the  seller  as  that  of  his  em- 
p1ov6b,  bot  there  most  have  been  aadi  an  open 
and  notorioas  change  to  die  statna  of  porttss- 


Digitized  by  VjiOOglC 


1169  tNl>BX-'DICai8r 


Oo*d  Will 


erg  In  poHesaton  as  to  hare  attracted  the  no* 
tice  of  other  peopla.— Ricsa  t.  AdUna,  187  P. 
808. 

Z.  PLUADINO.  EVIPEHOE,  TRIAIi, 
ARB  REVIEW. 

«=3l99  (Mont.)  Where  the  languaye  of  a  prom- 
iae  is  oneguiTocal  and  such  that  it  can  have  but 
one  meanii^,  whether  it  is  a  promise  to  answer 
for  the  debt  of  another,  is  one  of  law;  but,  if 
the  luKQace  is  sach  that  reasonable  minds 
might  differ  as  to  its  nieanin|,  the  cmektion  is 
one  of  fact— Breidenbach  t.  Upper  Valley  Or- 
chards Co.,  187  P.  1008. 

Eridence  that  goods  were  ordered  by  a  sab- 
contractor  delirered  to  liim,  and  charged  to  him 
on  the  plaintiff's  books,  and  that  thereafter 
plaintiff  brought  an  action  against  the  subcon- 
tractor alone,  sbows  as  a'  matter  of  law  that 
the  promise  <a  contractor's  manager  to  see  that 
plaintiff  got  his  money  for  the  goods  was  a 
promise  to  answer  for  the  debt  of  anottier. 
—Id. 

FRAUDULENT  CONVEYANCES. 

Bee  Witneasea,  «=5>lfi&. 

I.  TaAirSFEBS  Atm  tbahb&otiohs 

INVAI.m. 

(C)  Proyertr  RlarMa  Ti*Bat«rra4. 

«=347  (Kan.)  Where  a  mercfaant  sold  a  stock 
of  goods  and  fixtures  when  indebted  over  $4,000, 
thongh  representlnK  that  he  owed  no  debts,  the 
Mle  waa  in  violation  of  the  Bulk  Sales  Law, 
and  the  skier's  creditors  mi^t  look  to  the 
property  for  their  debts :  the  sals  li^ng  void  aa 
to  them.— Winchester  PaeUng  Oo.  t.  Uojer, 
187  P.  680. 

(E)  Coaalderatlm* 

«=395(1)  (Cal.App.)  0nder  CIt.  Code,  |  171, 
wife's  property  which  has  been  transferred  to 
her  bv  husband  without  consideration  may  be 
regaraed  as  the  property  of  the  husband  for  the 
purpose  of  satisfying  any  of  bis  debts  incurred 
for  neeessitieB  famished  to  both  huabsnd  and 
wife  while  living  together;  such  statute  not 
making  the  wife  personally  liable  therefor,  but 
merely  entitling  creditor  to  regard  such  proper- 
ty as  if  It  had  not  been  transferred.— Turner 
Talmadge,  187  P.  969. 

m.  BEMEDIES  OF  CREDITORS  AND 
FmtOHABBRS. 

tPi  lUiCht  of  AetiOB  to  ict  AalOa  Ttkbs- 
tvr,  and  DefeaMa. 

«=s>23d(2)  (Kan.)  Where  a  merchant  sold  a 
stock  of  goods  and  fixtures,  repreaenting  that 
he  owed  no  debt,  though  be  was  indebted  over 
$4,000,  and  the  sale  as  to  creditors  waa  void  un- 
der the  Bulk  Sales  Lew,  a  creditor  proceeding 
by  attachment  and  later  by  execution  on  a  judg- 
ment took  itself  out  of  the  doss  of  unsecured 
creditors.— Winchester  Packing  Co.  t.  Moyet, 
187  P.  680. 

FULL  FAPTH  AND  CREDIT. 

See  DlTorce,  «s»8Sl,  832. 

.  GAMING. 

See  Criminal  Law,  ^1169;  Habeas  Corpus, 
®=>111. 

m.  OBIHIKAI.  BESPOHBIBILrFr. 
(A)  Oflanacs. 

«=»67  (Mont)  Bev.  Codes,  i  8416,  prohibiting 
gambling,  making  no  distinction  as  to  the 
amount  of  the  stakes  involved,  it  is  imma- 
terial, in  a  prosecution  (or  permitting  a  gam- 
bling game  to  be  played  oo  defendant's  prem- 
ises, that  the  stakes  were  email,  being  merely 
treats  or  cigars.— State  v.  Dumpby,  187  P.  6U7. 

187  P.-74 


(Vt  Fwa—tl—  M«  PulahMonI* 

«=>87(1)  (CeLApp.)  Complaint  charring  that 
defendant  did  "knowingly  and  unlawfully  con- 
duct a  percentage  and  banking  gambling  game, 
Secchinetts"  did  not  state  an  offense  under 
Penal  Code,  {  880,  because  ft  failed  to  charge 
tiiat  the  game  was  played  "for  money,  chedu^ 
credit,  or  other  representative  of 
parte  Capanna,  187  P.  1077. 

GARAGES. 

Sea  Municipal  Corporations,  ♦t»62B> 

GAS. 

See  Mines  add  Minerals,  4=958.  78,  78%,  Ti, 
77,  78,  70;  PubUc  Lands,  *»185. 

^»C4<2)  (Colo.)  A  provision  in  a  home  rule  city 
charter  adopted  under  Const,  art  20,  empow- 
ering the  counc0  by  ordinance  to  fix  and  regu- 
late rates  by  public  utility  corporations  and  to 
change  them  every  five  years,  does  not  confer 
on  the  state  Utilities  Commission  jurisdiction  to 
fix  gas  rates  within  the  city,  since,  if  the  re- 
fusal to  change  rates  oftener  than  every  five 
years  Is  confiscatory  of  the  utfUfy  corporation's 
property*  the  courts  can  rive  relief.— City  of 
Pueblo  T.  Public  UtUlties  GommlBrion,  1JB7  P. 
1026. 

GIFTS. 

X.  HfTEB  VIVOS. 

^»I0  (Nev.)  One  cannot  make  his  own  note 
the  subject  of  a  gift  to  such  an  extent  that  it 
can  be  enforced  by  the  donee  against  the  donor, 
or  against  his  estate.— Beinhart  v.  Echave,  187 
P.  1006. 

<9=»34  (CaLApp.)  Hbat  donor,  in  making  gift 
of  money  with  intent  that  it  should  be  an  snpo- 
lute  gift,  required  the  donee  to  pay  her  intereat 
on  the  sum  given  during  her  lifeUme,  or  even 
give  her  back  some  of  the  principal  if  desired, 
did  not  affect  the  validity  of  the  gift— Ooold  v. 
Van  Home,  187  P.  86. 

<&=»48  (Cal.App.)  In  determining  the  intent  of 
a  donor,  declarations  made  by  donor  both  be- 
fore and  after  the  tranaaction  are  admisadble 
as  tending  to  show  a  gift — Gtould  v.  Van  Home, 
187  P.  35. 

4=s»49(&)  (CalApp.)  In  an  executor's  action 
against  alleged  debtor  of  testator,  evidenc<>  held 
to  sustain  Dnding  that  testator  had  intended  to 
make  an  absolute  gift  of  the  money  In  ques- 
tion to  th»  aUegad  debtor.— Oonld  t.  Van 
Home,  187  P. -80. 

GINGER. 

See  Intoxicating  Liquors,  4e3>286L 

GOOD  WILL. 

See  Banks  and  Bankins,  «s»67;  Taxation,  •bs» 
48i  876. 

(Mont.)  €lood  will  Is  not  a  ttdng  apart, 
but  an  incident  to  and  inherent  in  the  thing  it- 
self—the business.— Wylie  v.  Wylie  Permanent 
Camping  Co.,  187  P.  279. 

4=»3  (Mont.)  A  stockholder  in  a  corporation 
^s  no  interest  in  the  good  will  of  the  corpora- 
tion which  he  can  sell. — Wylie  v.  Wylie  Perma- 
nent Camping  Cq^  187  P.  27B. 
«=>6(1)  (Mont)  Where  a  stockholder  sells  sU 
of  his  stock  the  good  will  of  the  business  goes 
with  it,  leaving  nothing  tangible  or  of  sub- 
stance upon  wUcb  to  found  another  considsra" 
tion  touching  any  part  of  the  same  subject-mat* 
ter.— Wylie  v.  Wylls  Fennanent  Camping  Co» 
187  P.  2TO.  »^  m  ^ 
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GUARANH. 

See  Banks  aud  BRDkiDg.  ^nffT:   Bllle  and 
Notes,  «s>48D;  Indemofty. 

n.  OONSTBUGTION  AKD  OPERATTON. 

^»27  (Wash.)  Where  a  guaranty  Bgreement 
was  made  up  of  two  parts,  ooe  coDtainfog  re- 
citals and  tbe  other  the  obligatioDs,  language 
used  incidentally  in  the  recitals  is  not  con- 
trolline  over  direct  provisions  in  tbe  obligatory 
part.— Moore  t.  Baaacb.  187  P.  388. 

m.  DiaOBABOB  .OF  GITABAIITOB. 

«=353(3)  (Cal.App.)  Where  a  lease  provided 
that  toe  lessee  saould  i>urcbase  furniture  for 
the  building  at  a  total  price  not  to  exceed  $10,- 
000,  one-half  of  which  the  lessor  should  pay, 
but  in  no  event  should  the  lessor  be  required 
to  pay  more  than  ^,000,  a  guarantor  of  the 
faithful  performance  of  the  Tease  cannot  de- 
feat recovery  by  tbe  lessor,  who  bad  paid  bia 
$5,000  on  tbe  ground  that  the  lessee  purchased 
furniture  in  excess  of  SIO.OOO.— Johnson  v. 
Qoinby,  187  P.  172. 

Where  a  lease  of  an  apartment  provided  tbe 
lessee  should  boy  furniture  not  to  exceed  910,- 
000  and  the  lessor  should  pay  one-half  of  the 
amount,  but  not  more  than  $5,000,  and  the 
lessee  purchased  furniture  in  excess  of  $10,.- 
000,  and  the  lessor  paid  his  $5,000,  as  stipu- 
lated, held  that  tbe  fact  that  the  lessor,  some 
tiiree  or  four  months  after  the  purdtaae,  made 
the  payment  of  $5,000,  knowing  of  the  exeesa 
purcaaae,  will  not  exonerate  tbe  guarantor 
under  Civ.  Code,  g  2810,  declaring  that  a  guar- 
antor is  exonerated  if  by  any  act  of  the  cred- 
itor the  prindpal  obligation  is  altered,  such  pay- 
ment, taaen  alone,  not  being  suliicient  to  show 
any  change  or  alteration  oC  the  contract,  and 
not  showing  that  the  lessor  in  any  wise  partic- 
ipated in  the  lessee's  purchase  of  an  excessive 
amount  of  furniture.— Id. 

^»90V2  (CaLApp.)  Where  certain,  corporate 
stock  had  been  pledged  as  security  for  the  pay- 
ment of  a  note,  that  the  pledgee  and  owner  of 
the  note  procured  such  stock  to  be  transferred  to 
bdm  upon  the  books  of  the  company  and  bad  a 
new  certificate  issued  in  his  name  and  voted 
the  stock  at  a  stockholders'  meeting,  but  did 
DOt  destroy  the  stock  or  appropriate  it  to  a 
third  party,  and  did  not  sell  it  until  after  ma- 
turity of  the  debt,  sucb  actions  did  not  con- 
stitQte  a  conversion  of  tbe  stock  within  Civ. 
Code,  S  2819,  ao  as  to  exonerate  defendant  as 
guarantor  on  the  note. — Foto  t.  BusaelL  1S7  P. 
432. 

GUARDIAN  AND  WARD. 

See  Adoption,  4s»7;   Appeal  and  Error, 
223:   Deeds,  «=»70:   limitation  of  Actions, 

«=»72. 

II.  APPOtlTTBCElfT,  QUAI.IFI0ATION, 
Aim  TENURE  OF  GUARDIAH. 

®=>t6  (Cal.App.)  Under  Code  Civ.  Proc.  |  1754, 
providing  that  before  order  of  appointment  takes 
effect,  and  before  ituiuauce  of  letters,  bond  shall 
be  tiled  and  approved,  the  act  of  a  guardian  in 
drawing  a  check  on  a  bank  ou  the  same  day  that 
his  bond  was  approved  and  hied,  but  two  da>'s 
before  the  istsuance  of  letters  and  the  taking  of 
oath,  was  not  without  authority  of  law ;  let- 
ters of  guardianship  not  being  an  esttential  pre- 
requisite.— Southern  Trust  &  Commerce  Bank 
T.  San  Diego  Sav.  Bank,  187  P.  435. 

nr.  SAI.E8  AHD  COKTETANCEB  tTH- 
DEB  OBDEB  OF  COURT. 

<S=>I05(1)  (Okl.)  The  district  courts  of  Okla- 
homa have  equity  power  to  cancel  a  deed  by 
a  guardian  to  land  of  the  minor  ward  and  to 
annul  the  order  of  the  county  court  coolirming 
it,  and  at  beginning  of  a  suit  or  pending  a  suit 
tor  that  purpose  by  the  minor,  based  on  fraud- 
ulent acts  of  guardian  in  causing  sale  and  con- . 


firmatlon,  tbe  district  court  6r  the  jo^e  there- 
of may  restrain  and  enjoin  tbe  recording  ot 
sndi  dead,  pending  a  bearing  of  the  suit  upuo 
the  cancellation  upon  its  merits.— Chastaio  v. 
Smith,  187  P.  802. 

llie  part  of  tbe  order  making  tbe  injunc- 
tion perpetual  and  canceling  toe  guardian's 
deed  was  erroneous  because  there  liad  been 
no  proper  hearing  on  the  merita  in  view  of 
Rev.  Laws  1910,  ffi  4S67.  4S60,  and  would  be 
modified  so  as  to  make  it  a  judgment  grant- 
ing a  temporary  injunction^Id. 

VX,  AOOOUMTIIIO  AHD  SETTXEKEirT. 

4s>l44  (Okl.)  Where  a  guardian  dies  without 
settlement  as  guardian  in  the  county  court,  bis 
former  ward  may  maintain  an  action  in  the  su- 
perior or  district  court  against  hia  perscoial  rep- 
resentattrea  and  the*  sureties  on  his  bond  aa 
guardian  for  an  accounting.— Eqmtable  Surety 
Go.  V.  Sapp,  187  P.  917. 

«=»J63  (Okl.)  The  order  of  the  judge  of  the 
county  court  allowing  Hia  dalm  of  a  gimrdian  for 
compensation  does  not  create  a  Uai  against  real 

estate  ot  bis  ward  which  follows  it  into  the 
hands  of  subsequent  purchasers  after  the  wsrd 
attains  bis  majority,  in  view  of  C<»np.  Laws 
1906^  ^S«B7,  MS^|6510,  6295,  6041.— Harrias 

▼m.  UABtUnES  OH  OVABDIAH- 
8HIP  BOHJM. 

«»I82(6)  <Okl.)  In  an  action  agoinat  the  per- 
sonal representatives  of  and  the  sureties  on  a 

bond  of  a  deceased  guardian  for  an  accounting 
and  settlement  on  the  ground  that  none  had  been 
made  in  tbe  guardian  s  lifetime,  evidence  heli 
snlBeient  to  show  the  execution  of  the  bond  by 
defendant  company.— Equitable  Surety  Co.  v. 
Sapp,  187  P.  917. 

<t=>IB2(7)  (Okl.)  In  action  in  district  court 
againat  administrator  of  former  guardian  and 
the  sureties  on  audi  guardian's  bond  for  an  ac- 
counting and  aettlement  which  were  not  made 
in  guardian's  lifetime,  the  court  may  sebUe  tbe 
account— Equitable  Surety  Co.  t.  Sapp,  187  P. 
917. 

Under  Rev.  Lawa  1910,  |  4604,  plaintiff  suing 
the  administrator  of  his  deceased  guardian  and 
tbe  sureties  on  such  guardian's  bond  for  an  ac- 
counting, which  had  not  been  made  in  the  girard- 
ian's  lifetime,  may  have  judgment  againat  all  of 
tbe  defendants,  or  at  hia  option  against  only  a 
part  of  them,  where  the  bond  fa  joint  and  aev- 
eral.-Id. 

In  an  action  in  the  District  Court  by  the  ward 
against  tbe  administrator  of  the  former  guard- 
ian and  the  sureties  on  the  guardian's  bond  for 
an  accounting  for  certain  money  from  the  sale 
of  ward's  property,  where  it  appears  that  the 
guardian  during  his  lifetime  rendered  no  ac- 
count, it  is  not  error  to  render  ju^ment 
against  the  bondsmen  for  the  amount  found  due, 
together  with  interest  thereon  at  the  legal  rate 
from  the  date  of  the  deed.— Id. 

HABEAS  CORPUS. 

n.  JUBISDIGTIOK,  PR0GEEDZN08. 
Am)  BEIiIEF. 

<9=>85(1)  (Or.)  Where  the  custody  of  children 
was  awarded  to  tbe  wife  in  a  divorce  decree  in 
California,  and  the  children  became  dcmaiciled 
with  the  mothw  in  Oregon,  in  a  habeas  corpus 
proceeding  by  the  father,  it  was  incumbent  upon 
him  to  ebow  that  conditions  had  so  changed 
since  tbe  granting  of  the  divorce  decree  as  to 
warrant  a  change  iu  custody.— Oiifiln  t.  Griffin, 
187  P.  r»9a 

€=»  11 1  (1)  (CahApp.)  Where  there  is  an  entire 
failure  of  the  complaint  in  a  justice  court  to 
state  an  offense,  a  defendant,  even  after  con- 
viction, is  entitled  to  a  discharge  upon  an  ap- 
plication for  a  writ  of  habeas  corpus.— Ex 
parte  Capaima,  187  P.  1077. 
A  eomplaint  in  justice  cour^  «li«>gim  that 
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jf'f^ndaiit  did  "knowingly  and  anlawfnlly  con- 
duct a  percenttffe  and  banking  gambling  game, 
Secoliinetta,"  entirety  failed  to  state  an  offense 
nnder  Penal  Code,  )  380,  and  defendant  was 
entitied  to  diacharge  on  appUcatfoa  for  habeas 
corpus.— Id. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=i>10S8-1072. 

HAY. 

See  Sales,  ^=9397. 

HIGHWAYS. 

See  Appeal  and  Error,  «=>1170;  Counties,  ^> 
202;  Damagea,  <&s»140,  161;  Eminent  Do- 
msiD,  «=»61,  106;  Judgment,  ®=»188;  Man- 
damus, ^»108 ;  Municipal  Corporations, 
266.  269,  413.  415,  488,  48».  498,  514,  661, 
680,681,691,706;  RaUroode,  *=»78 ;  States, 
«s»148;  Statutes,  «ss>123;  Street  Bailroads, 
^28 ;  Trial,  «a»228. 

I.  ESTABLISHMENT.  AXiTBRATIOK. 
AMD  DISOONTIMITANCE. 

IB)  Batabllaliinent   br   StRtntv   or  m«ta- 
tovr  Proe«edlBKS< 

^»42  (Kan.)  Wbere  a  valid  petition  for  the 
laying  out  of  a  road  or  the  vacation  of  one  and 
its  relocation  on  another  'line  is  presented  to 
a  board  of  county  commissioners  and  allowed, 
its  determination  as  to  the  practicability  oC 
proposed  road  including  the  convenienoe  and 
public  utility  involves  legislative  and  adminis- 
trative povers,  the  exercise  of  which  are  beyond 
the  district  court's  iurisdiction,  and  no  appeal 
is  allowed  from  the  determination.— E!vans  v. 
Edelbrock,  187  P.  664. 

^=>58(3)  (Kan.)  Matters  pertaining  to  the  dam- 
ages sustidued  by  a  landowner  through  the  lo- 
cation or  relocation  of  a  road  are  judicial  In 
character,  and  an  appeal  from  orders  In  the  al- 
lowance of  damages  may  be  taken. — Evans  v. 
Edelbrock,  187  P.  664. 

^»5t(9)  (Kan.)  One  daiming  damages  for  the 
locatkiu  or  relocation  of  a  road  cannot  be  beard 
to  object  to  the  order  making  such  location  or 
relocation.— Evans  v.  Edelbrock,  187  P.  664. 


(O  Alt 


^s»72(7)  (KAn.)  Where  a  valid  petition  for  tbo 
laying  out  of  a  road  or  the  vacation  of  one  and 
its  relocation  on  another  line  is  presented  to  a 
board  of  county  commissioaera  and  allowed,  its 
determination  as  to  tlie  practicability  of  pro- 
posed road,  including  the  convenience  and  pub- 
lic utility,  involves  legislative  and  administra- 
tive powers,  the  exercise  of  which  are  beyond 
the  district  court's  jurisdiction,  and  no  appeal  is 
allowed  from  the  determination. — E^ans  t. 
Edelbrock,  187  P.  664. 

Matters  pertaining  to  the  damages  sustqined 
by  a  landowner  through  the  locution  or  relo- 
cation of  a  road  aH  judicial  in  character,  aud 
an  appeal  from  orders  in  the  allowance  of  dam- 
ages may  be  taken.— Id- 
One  claiming  damages  for  the  location  or  re- 
location of  a  road  cannot  be  hoard  to  object 
to  the  order  making  such  location  or  relocation. 
-Id. 

©=>75(1)  (Kan.)  The  pendency  of  a  proceeding 
in  mandamus  against  a  township  trustee  to 
compel  the  opening  of  a  road  does  not  prevent 
a  board  of  county  commissioners  from  allowing 
a  petition  to  vacate  the  road  and  establishing  the 
same  on  another  line.— Evans  v.  Edelbrock,  167 
P.  HM. 


n.  mOHWAT  DISTRICTS  AND 
OFFIOEKS. 


6. 


«s>90  (Idaho)  Under  Laws  1911,  c.  55.  | 
an  action  affecting  the  validity  of  the  organixa- 
tion  of  highwajr  dutrlct,  cannot  be  commenced 


Or  maintained  after  one  year  from  and  after 
the  entering  of  the  order  of  the  board  of  county 
commtsriraara,  declaring  such  diatiict  duly  or- 
ganised.—Ditsel  T.  Evergreen  Highway  Diet, 

187  P.  269. 

A  complaint,  in  an  action  to  enjoin  the  Issu- 
ance of  highway  district  bonds,  not  attacking 
the  regularity  of  the  proceedings  ubon  wbicn 
the  issue  is  baaed,  but  seeking  to  invalidate  the 
bonds  because  district  was  not  lawfully  organ- 
ized, under  Laws  1911,  c.  55,  S  4,  and  which 
shows  on  its  face  that  order  of  the  county  com- 
misaionera'  court,  declaring  district  duly  or- 
ganized, was  entered  over  a  year  before  filing 
of  complaint,  states  no  cause  of  action.— Id. 
^=^90  (Kan.)  In  a  proceeding  to  enjoin  the  es- 
tablishment of  road  district  under  Laws  191T, 
c.  265,  as  amended  by  Laws  1919,  c.  246,  evi- 
dence held  to  sustain  the  finding  that  a  suffi- 
cient number  of  petitioners  for  the  improve- 
ment had  not  withdrawn  their  names  from 
the  petition  at  the  time  of  the  establishment 
of  tne  district  to  invalidate  auch  petition. — 
Heidel  v.  Board  of  Com'rs  of  Geary  County. 
187  P.  860. 

Laws  1919,  c.  246,  f  1,  providing  that  30 
days  after  the  filing  of  the  petition  for  a  road 
benefit  district  with  the  board  of  commission- 
ers no  signer  shall  be  allowed  to  withdraw  his 
name,  does  not  give  to  the  petitioners  abso- 
lute right  for  30  days  after  tbe  filing  to  with- 
draw tbeir  names  if  the  board  has  already 
acted  upon  the  petition. — Id. 

Laws  1919,  c.  246,  relating  to  the  establish- 
ment of  road  improvement  district,  provides 
in  lieu  of  a  remonatraoce  for  a  ten-day  no- 
tice of  a  hearing  before  tbe  board,  and  until 
such  bearing  the  board  has  no  authority  to 
make  any  offer  affecting  tbe  merits  of  the  pe- 
tition, but  when  the  bearing  has  been  beld  the 
board  may  act  unless  in  the  meantime  a  suffi- 
cient number  of  signers  have  withdrawn  tbeir 
names. — Id. 

At  a  hearing  before  tbe  board  of  road  com- 
missioners relative  to  tbe  establishment  of  a 
road  benefit  district,  a  minority,  however 
small,  of  the  resident  landowners,  have  a  right 
to  be  heard  in  opposition  to  the  improvement 
and  their  objections,  no  matter  in  what  form 
presented,  are  entitled  to  due  consideration, 
altbougb  not  controlling.— Id. 

Tbe  provision  in  Laws  1919,  c.  246,  relat- 
ing to  road  benefit  districts,  providing  for  ad- 
ditional or '  supplemental  petitions,  is  for  the 

§urpose  of  adding  to  the  road  district,  but 
oes  not  affect  the  finality  of  the  resolution 
establishing  the  road  district  as  orig^^y  pe- 
titioned for.— Id.  ' 

m.  COZTSTKUOTION.  mPKOVEMENT, 
AND  REPAIR. 

«=9l05(2)  (Or.)  Both  a  city  and  a  county  in 
public  and  governmental  capacities  are  agents 
of  tbe  state,  which  in  its  sovereign  capacity  may 
supervise  them  as  instrumentalities,  and  through 
the  Legislature  direct  which  shall  have  juris- 
diction over  and  control  of  the  highways  lo- 
cated within  tbe  confines  of  each  in  a  way  not 
inconsistent  with  the  state  Constitution. — Pat- 
terson V.  City  of  Ashland,  187  P.  593. 
^9 1 13(2)  (Cal.App.)  iSupcrvlaors  of  a  county 
acted  within  tbe  scope  of  tbeir  authority  as 
its  agents  In  contracting  for  road  work,  and 
had  power  to  bind  the  county  for  such  work; 
the  contract  being  one  wblcn  they  were  em- 
powered to  make<— Nofal  v.  Del  Norte  County, 
187  P.  761. 

«=»II3(4)  (Cal.App.)  Where  claims  of  road 
contractors  were  refected  by  the  county  they 
bad  a  right,  under  Pol.  Code,  $  4078,  to  bring 
suit  thereon.— Nohl  t.  Del  Norte  County.  187 
P.  761. 

In  an  action  by  road  contractors  against  the 
connty,  allegation  of  brcacb  in  the  complaint 
that  contrary  to  the  wishes  and  will  of  plain- 
tiSs  defendant  did  wrongfully  and  without 
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cause  fall  and  refoM  to  perform  the  agree- 
meat  accordfaif  to  the  termi  thereof,  etc., 
Md  nfflcleiit  to  withstand  gemml  demurrer. 
-Id. 

V.  mBOmLATIOR  AMV  UVR  FOB 
TBAVIX. 

(B)  Cse       Hlclkwar  Md  Iaw  of  the  B«ML 

«=>l84f4)  (CalApp.)  Instruction  that  every 
person  naving  control  of  a  motor  vehicle  on  a 
pabllc  highway  approaching  any  vehicle  drawn 
by  a  Ixorse  shall  operate*  the  motor  vehicle  "in 
such  maimer  as  to  exercise  every  reasonable 
precaution  to  prevent  the  frightening  of  any 
SQcb  horse  and  to  insure  the  safety  and  protec- 
tton  of  any  person  driving  the  same"  is  in  the 
exact  words  of  Motor  Vehicle  Act,  I  20.  aubd. 
(b),  and  was  a  proper  statement  of  the  law.— 
Freiburg  v.  Israel.  1S7  P.  130. 

That  one  Instmction  stated  that  it  is  against 
the  law  to  operate  a  motor  vehicle  at  a  greater 
speed  than  20  miles  an  hoar  when  Che  territory 
eoDtigUDUS  thereto  is  closely  built  ap  and  an- 
other Instmctioa  stated  that  defendants  were 
permitted  under  the  law  to  operate  an  auto- 
mobile at  a  reasonable  rate  of  speed,  but  not  in 
excess  of  SO  miles  an  hour,  held  not  to  have 
raided  the  Jury.— Id. 

HOMESTEAD. 

See  Appeal  and  Error,  ^=3910:  Hechantcs' 
Liens,  «s>ie8,  260;  PubUc  Lands,  «s»140. 

Z.  NATUBE,  ACQUISITION*  AMB 

EXTENT. 
(O)  Aeavlsitlom  and  Bstabllslmeiit. 

^»32  iOkl.)  Where  defendants,  in  a  suit  on  a 
note  and  to  foreclose  a  real  estate  mortgage  se- 
cnrinc  it,  were  out  of  and  never  had  been  in 
powesRon  of  the  land,  and  Uiere  was  no  evi- 
dence that  they  ever  intended  to  reside  there- 
on,  or  bad  prepared  to  do  so,  the  contention 
that  the  land  was  impressed  with  a  homestead 
character  could  not  be  sustained.— Merritt  v. 
Park  Nat  Bank  of  Solpbor,  187  P.  232. 

(Wash.)  Though  husband  and  wife  oc- 
cnpisd  land  in  controversy  for  a  period  of  18 
years  prior  to  husband's  death  in  1916,  and 
plaintiff  wife,  not  the  head  of  a  family,  con- 
tinued to  reside  on  the  land  after  husband's 
death,  plaintiff  is  not;  where  neither  she  nor 
her  husband  in  Ids  lifetime  filed  &  claim  or 
declaration  of  homestead,  entitled,  under  Rem. 
Code  1915,  S§  528^1,  and  sections  1465,  1468, 
to  have  the  land  decreed  to  be  her  homestead  to 
the  end  that  absolute  tiUe*  vest  in  her.— In  re 
Bloor'B  Estate,  187  P.  886. 
4s»57(l}  (Okl.)  The  burden  of  proving  the 
homestead  character  of  land  is  on  the  one  as- 
aertmg  it.— Merritt  T.  Park  Nat  Bank  of  Sul- 
phur, 187  P.  232. 

«»57(3)  (Okl.)  Evidence  held  insufficient  to 
diow  that  mortgaged  real  estate  was  impressed 
with  a  homestead  character.— Merritt  v.  Park 
Nat  Bank  of  Sulphur,  187  P.  232. 

(B)  LlftbllltieB  Bnforcemble  AKAlnat 
Homeatead. 

9=9 1 03  (Kan.)  A  creditor's  right  to  sell  his 
debtor's  homestead  on  general  execution  rests 
on  the  fact  that  the  obligation  reduced  to  judg- 
ment was  contracted  for  erection  of  improve- 
ments, or  other  statutory  exception  to  exemp- 
tion, and  not  on  the  adjudication  the  fact- 
Carter  v.  Demoines  Silo  &  Mfg.  Co.,  187  P,  650. 

m.  BIGHTS  OF  BUBVimrO  HUS- 
BAND, WIFE,  OHIUIBiar, 
OR  HEIRS. 

€=5 1 35  (Wash.)  Rem.  Code  1915.  §§  1465, 1468, 
were  enacted  as  a  part  of  the  original  Probate 
Law  of  1854.  and  imply  a  title  in  deceased  head 
of  famil>,  and  while  that  law  contemplates  the 
vesting  of  title  to  the  homestead  in  the  widow 
and  minor  children  following  the  death  of  the 


husband,  it  was  tn  tb»  latter  respect  In  tiDFect 
repealed  by  the  Homestead  Law  of  ISML— In  re 
bumf's  Batata,  187  P.  896. 

Where  n^tber  plaintiff  wife  nor  her  husband 
filed  a  daim  or  declaration  of  homestead  in 
community  property  during  his  lifetime,  the 
rights  of  the  heirs  of  the  husband  accrued  im- 
mediately upon  his  death  in  1916,  and  plaintiff 
wife,  nor  the  head  of  a  family,  is  not,  under 
Laws  1917,  p.  070,  |  103,  entitled  to  have  the 
property  decreed  to  be  her  homestead  to  the 
end  that  absolute  title  vast  in  her,  the  statute 
not  being  retroactive,  and  the  effect  of  awarding 
homestead  being  to  impair  vested  ^hts  <h 
hers  (Rem.  Code  1915,  I  1366).— Id. 
^=>I36  (ICan.)  Where  nusband  and  wife  mu- 
tually willed  their  homestead  to  survivor  for 
life  with  remaindw  to  their  children,  and  after 
death  of  surviving  wife  it  was  not  occupied  by 
the  children,  they  took  free  from  homestead 
character.— Postlethwaite  v.  Edson,  187  P.  688. 
«=»I43  (Wash.)  Where  neither  plaintiff  wife 
nor  her  husband  filed  a  claim  or  declaration  of 
bomesCead  in  community  property  during  his 
lifetime,  the  rights  of  the  heirs  of  the  husband 
accrued  immediately  upon  his  death  in  1916, 
and  plaintiff  wife,  not  the  head  of  a  family, 
is  not,  under  Laws  1917,  p.  670.  {  103,  en- 
titled to  have  the  property  decreed  to  be  h« 
hwiestead  to  the  end  that  absolute  title  vest  in 
her,  the  statute  not  being  retroactive,  and  the 
effect  of  awarding  homestead  being  to  impair 
vested  rights  of  hers  (Rem.  Code  1915,  {  1366).- 
In  re  BWs  Estate,  187  P.  396. 
^=>I53  (Kan.)  Where  husband  and  wife  mu- 
tually wulod  their  homestead  to  aurvlTOr  for 
life,  with  remainder  to  their  children,  and  ^fter 
death  of  surviving  wife  It  was  not  occupied  by 
the  children,  they  took  free  from  homestead 
character,  and  it  might  be  aubject  to  former 
judnnents  against  husband  revived  agilnii* 
chiulren  and  aevisees^Postlethwalte  t.  E^dson, 
187  P.  688. 

V.  PBOTEGTION  AND  ENTOBOB- 
MENT  OF  BIGHTS. 

«=>203  (Kan.)  Where  the  obligation  reduced  to 
judgment  was  contracted  for  improvements  to 
homestead,  or  other  statutory  exceptions  to  ex- 
emption, tiie  creditor  may  proceed  to  sell  debt- 
or's homestead  on  general  execution  until  his 
right  is  challenged,  and  he  must  then  establish 
such  fact  and  this  may  be  done  in  an  action  of 
injunction  brought  by  the  debtor's  -spouse  to  en- 
join the  sale.— Garter  v.  Demoines  Silo  &  Mfg- 
Co.,  187  P.  656. 

HOMICIDE 

See  Coats,  «=»3TO;   Crimbial  Law,  «=3366, 
824,  829;  Indictment  and  Informatltni. 
39;  Witnesses,  «8=>52. 

H.  MITRDER. 

4»30(1)  (Okl.Cr.App.)  In  a  murder  prosecu- 
tion one  who  aids  or  abets  In  perpetrating  the 
homicide  is  guilty  as  a  principal. — Radke  v. 
State,  187  P.  500. 

Where  three  willinriy  and  jointly  attached 
another  or  two  of  them  ahet  the  other  in 
making  an  attack.  In  which  a  blow  by  one  of 
the  attacking  parties  is  fatal  to  the  party  at- 
tacked, all  of  such  three  are  liable  for  the 
homicide,  under  Rev.  Laws  1910,  |  5757,  re- 
gardless of  which  struck  the  blow.— Id. 

▼n.  EVDENOE. 
<A)  PresnmpltaikB  m.nd  Bnrdem  of  Proof. 

«=>tSI(l)  (Cal.)  The  burden  Is  on  defendant 
to  show  circumstances  of  mitiimtion,  excuse, 
or  justification  in  view  of  Pen.  Code,  |  11(S.— 
People  V.  Rodriguez,  187  P.  428. 

(B)  AdmUalhllitr  In  Oenciml. 
«=>t66a)  (N.M.)  Where,  in  a  mnider  trial, 
motive  IS  sougltt  to  be  shown  drcuDurtutfailji 
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the  circnmstences  ihown  maat  bear  radi  rela- 
tion to  the  facts  as  to  be  capable  of  creating 
the  gXven  ttate  of  mind  of  defendant  which  is 
sought  to  be  estabUghed,  and,  if  they  could  not 
operate  upon  the  mind  of  defendant,  they  lack 
relevancy  and  are  inadmiasible/— State  t.  Al- 
len. 187  P.  669. . 

«=s>l79  (Okl.Cr.AM>>)  Wlier»  the  evidence 
tends  to  show  defendant's  infranlty  juet  before 
and  at  time  he  killed  hie  wife's  paramour,  de- 
fendant may  testi^  as  to  statements  and  ad- 
miaaions  made  to  him  by  a  deceased  relative 
aa  to  deceased's  immoral  conduct  with  defend- 
ant's wiU,  and  as  to  defendant's  personal 
knowledge  thereof,  as  tending  to  show  aetoat- 
ing  causes  of  the  alleged  insanity.— Steeley  v. 
State,  187  P.  821. 

«s>t92  (OkLCr.App.)  Where  the  evidence 
tends  to  show  defendant's  insanity  Jast  before 
and  at  time  he  killed  hla  wife's  paramour,  de- 
fendant may  testify  as  to  statements  and  ad- 
miasions  made  to  him  by  a  deceased  relative 
as  to  deceased's  immoral  conduct  with  defend- 
ant's wife,  and  as  to  defendant's  personal 
knowledge  thereof,  aa  tending  to  show  provo- 
cation.—Stedey  T.  State,  187  P.  821. 

<cn  Drlav  DMlaimUoaa* 

«»2(^(2)  (OU.Gr.App.)  Dying  dedaratlone, 
to  be  admissible,  must  be  made  under  a  sense 
of  impendinfr  death,  but  It  Is  not  necessary 
that  the  declarant  state  that  he  Is  expecting 
immediate  death;  It  being  sufficient  if  from 
all  the  dnminstances  it  satisfactorily  appears 
that  they  were  made  under  that  sanction. — 
Palmer  v.  State,  187  P.  602. 
«=»2I6  (OkI.Cr.App.)  To  prove  the  declarant's 
sense  of  impending  death,  expressions  or  state- 
ments of  the  deceased  are  alwavs  admissible, 
if  made  at  or  about  the  time  tne  dying  dec- 
larations are  made.— Palmer  v.  State.  187  F. 
602. 

«=>2r8  (OkI.Cr^pp.)  It  Is  the  province  of  the 
court  to  determine  in  the  first  instance  the 
admissibility  of  dedaxationa  offered  as  dying 
dadarationB^Palmer     State,  187  P.  002. 

(SI)  WelKht  Md  Safleleaey. 

^244(2)  (Cal.)  In  a  prosecution  for  murder, 
where  the  kllUog  by  defendant  of  decedent,  a 
wom&D,  was  admitted,  but  there  were  no  'eye- 
witnesses, BO  that  the  immediate  circum- 
stances and  acts  leading  up  to  the  billing  did 
not  appear  in  the  case  for  the  people,  ana  de- 
fendant himself  testified  to  an  attack  by  de- 
ceased upon  him  tending  to  show  self-defense, 
evidence  held  sufficient  to  jnsti^  a  verdict  of 
guilty;  the  jury  being  entitled  to  reject  de- 
fendant's explanation.— People  T.  Bodriauez, 
187  P.  423. 

«=3254  (CaJ.)  Where  s  kiUing  by  defendant 
was  shown  without  explanation  as  to  just  how 
or  why  it  occurred,  a  verdict  of  murder  in  the 
second  degree  was  justified;  the  burden  being 
on  defendant  to  show  circumstances,  of  miti- 

Sition,  excuse,  or  Justification  in  view  of  Pen. 
ode,  S  1106.— People  v.  Rodriquez,  187  P. 
428. 


erate,  and  defendant  claimed  that  It  was  acci- 
dental, held  to  sustain  a  conviction  of  man- 
slaughter in  the  first  degree.— Palmer  t.  State. 

18'  P.  602. 

Vm.  TRIAZi. 

(C)  laalrnctloDk. 

«=»307(2)  (Okl.Gr.App.)  In  a  prosecution  for 
murder,  the  court  should  submit  the  case  to 
the  jury  upon  every  degree  of  homicide  which 
the  evidence  in  any  reasonable  view  of  it  sug- 
gests, and,  if  the  evidence  tends  to  prove  dif- 
ferent degrees,  the  law  of  eadi  of  such  de- 
grees should  be  submitted,  whether  requested 
^defendant  or  not— Palmer  v.  State,  187  P. 


«»307(2)  (Okl.Or.App.)  In  a  prosecution  for 
murder,  the  coort  soould  submit  the  case  for 
consideration  upon  every  degree  of  homicide 
which  the  evidence  in  any  reasonable  view  of 
it  suggests;  and,  if  the  evidence  tends  to  prove 
different  degrees,  the  law  of  each  degree 
should  be  submitted,  whether  It  be  requested 
g^defendant  or  not^-^teeley  t.  Stat^  1ST  P. 

HOSPITALS. 

See  Charities.  «S389;  WiUs,  ^14. 

HOTEL  COMMISSIONER. 

See  Officers.  <»91. 

HUSBAND  AND  WIFE. 

See  Divorce:  Fraudulent  Conveyances,  ^=s>96; 
Homestead,  €s=>136,  143;  Judgment,  «=» 
743 ;  Marriage ;  PubUc  Lands,  «=»140; 
Trusts.  «»81.  aoa;  'V^tnesses.  «a»62.  198. 

I.  MUTUAI,  BIGHTS,  DUTIES.  AlTO 
UABILITIES. 

^»I6  (Cal^pp.)  It  is  not  necessary  to  sup- 
port the  finding  of  an  eviction  by  a  husband  .of 
his  wife  from  her .  property  that  there  should 
be  a  forcible  ouster,  but  it  is  sufficient  if  the 
husband's  acts  were  such  as  to  drive  the  wife 
away.— M<J>uff  v.  McDuff.  187  P.  37. 

V.  WIFE'S  SBPABATE  ESTATE. 

<D)  Conveyanees  aad  Contriiels  to 
CoBTey. 

4»I93  (Okl.)  Even  though  a  mortgage  on  land 
to  secure  a  note,  made  by  husband  and  wife, 
was  executed  by  the  husband  while  a  minor, 
Uiat  of  itself  was  no  defense  to  the  action  to 
foreclose  the  mortgage,  where  the  land  was 
owned  by  tiie  wife  and  was  not  a  homestead,  as 
she  could  have  mortgaged  or  sold  It  without  his 
joinder.— Merritt  v.  Park  Nat  Bank  of  Soli^nr, 
187  P.  232. 

VI.  AOTIOES. 

•8»205(4)  (GalApp.)  Where  property  became 
the  separate  property  of  the  wife  by  gift  the 
wife  might,  under  Code  Civ.  Proc.  I  370^  where 
the  spouses  were  smarated,  maintam  ejectment 
against  her  hnsbana.-^cl>uff  t.  McDuff,  1ST 
P.  37. 

Where  spouses  separated,  and  the  wife  was 
forced  to  leave  her  separate  property  which 
the  spouses  had  occupied  as  a  residence,  she 
may.  under  Code  Civ,  Proc.  S  427,  aubd  2,  re- 
cover the  separate  property  in  an  action  of 
ejectment  against  the  husband,  together  with 
damages  for  the  withholding.~Id. 

Where  a  hu8t>and  gave  his  wife  the  property 
which  the  spouses  used  as  a  home,  and  on  dis- 
agreement the  wife  left  and  the  spouses  lived 
apart  h^d,  that  the  wife  might  recover  the 
premises  in  ejectment  and  the  husband  could 
not  defeat  the  action  on  the  ground  that  under 
Civ.  Code,  U  166  and  157,  neither  the  husband 
nor  wife  can  be  excluded  from  the  family  dwell- 
ing place;  the  premises  at  the  time  of  the  ac- 
tion not  being  used  as  a  family  dwelling  place, 
but  the  husband  instead  holding  an  adverse  pos- 
session of  his  wife's  separate  property. — Id 
«=>209(2)  (CaLApp.)  Prior  to  the  amendment 
of  Code  CSv.  Proc.  S  370,  in  an  action  for 
injuries  to  the  wife  the  husband  was  a  neces- 
sary party,  but  siuce  such  amendment  (St. 
1913,  p.  217)  the  wife  may  sue  alone^^ohnson 
V.  Hendrick.  187  P.  782. 
^238(2)'  (CatApp.)  In  an  action  by  a  hus- 
band and  wife  to  recover  for  injuries  sustain- 
ed by  the  wife,  there  can  be  no  recovery  of 
damages  to  the  husband  for  loss  of  sernces. 
—Johnson  v.  Hendrick,  187  P.  782. 

vn.  GOMmmiTT  propebtt. 

Q»249  (CaL)  Money  borrowed  by  a  married 
woman  to  invest  In  real  estate  is  iwr^  separate 


Digitized  by  ^  ^oogle 


HwAtaiUud  WUa 


18T  PACIFIC  REPOKFEB 


1174 


property  if  credit  was  extended  to  her  oq  tbe 
nitb  of  her  ezistiiiK  Reparate  property:  other- 
wise it  is  communis  pn^erty.— Moulton  t. 
Monlton.  187  P.  421. 

^=»260  (CaLApp.)  Money  recovered  (or  per- 
sonal injuries  to  the  wife  is  community  prop- 
erty, because  it  was  not  owned  by  the  wife 
before  marriage,  nor  acquired  afterwards  by 
lift,  devise,  or  descent,  under  Civ.  Code,  { 
162.-Johnson  v.  Hendrick,  187  P.  782. 
<t=>262(l)  (CaLApp.)  Where  title  to  a  residence 
vae  taken  in  the  name  of  a  wife,  the  husband 
having  intended  to  ffive  her  the  same,  the  fact 
that  tbe  initial  payment  was  made  with  com- 
munity funds  does  not  raise  any  presumption, 
under  Civ.  Code,  S  164,  that  the  property  was 
community  property. — McDiiff  v.  McDutf,  187 
P.  37. 

<8=>264  (Cal.)  Money  borrowed  by  wife  from 
bank,  of  which  husband  was  president,  and 
used  in  purchase  of  land  taken  In  his  name, 
held  not  shown  borrowed  on  the  faith  of  her 
exiBtinK  separate  prraerty,  and  so  not  her 
separate  property.— Moulton  t.  Monitou*  187 
P.  421. 

<3=»264  (Cal.App.)  In  snrriving  husband's  ac- 
tion a^rmnst  daughter  to  whom  deceased  wife 
had  devised  property,  evidence  held  to  sustain 
finding  that  the  property,  though  in  wife's 
name,  had  been  purchased  and  paid  for  by 
joint  pfForts  of  husband  and  wife  during  their 
coverture  while  residing  in  the  state.— Mitchell 
V.  Rusaell,  187  V.  442. 

*=>270(1)  (Cal.App.)  Since  damaKPs  for  per- 
sonal ininries  to  wife  sre  oonmunity  property, 
the  huid)BQd  has  an  interest  In  the  subject  of  an 
action  brought  by  the  wife  for  personal  ininries, 
and  is  a  proper  party.— Johnson  v.  Hendrick, 
187  P.  782. 

^9270(9)  (CaLApp.)  In  an  action  for  personal 
injuries  to  wife,  in  which  the  husband  was  join- 
ed as  party  plaintiff,  a  verdict  in  favor  of  the 
"plaintiffs"  was  proper;  such  damafres  being 
community  property  in  which  tbe  husband  had 
an  interest.— Johnson  v.  Hendrick,  IS"  P.  782. 
«=b272(1)  (Wash.)  Where  a  decree  of  divorce, 
consented  to  by  tbe  wife,  divided  the  communi- 
ty property,  it  dissolved  the  commnnity,  and, 
ttiough  the  wife  was  induced  by  fraud  to  con- 
sent, she  could  recover  only  the  additional 
amount  which  she  should  have  received,  with 
interest,  and  could  not  have  an  accounUng  of 
the  earnings  of  the  community  property  subse- 
quent to  the  decree.— Howell  Danning,  167 
P.  365. 

^=>272(6)  (Wash.)  Where,  in  arraufdng  a  divi- 
sion of  the  community  property,  upon  a  divorce 
obtained  by  consent,  the  wife  was  dissuaded 
from  seeking  the  advice  of  an  attorney  aod  re< 
lied  absolutely  on  the  huslwnd,  it  was  his  duty 
to  disclose  fully  the  nature  and  value  of  the 
property,  and  to  make  a  fair  division,  or  to  put 
her  on  notice  ttiat  they  were  dealing  at  arm's 
l^igth  and  advise  her  to  se^  counsel.— Uowell 
\*n)unninB,  187  P.  865. 

In  a  wite*s  suit  to  set  aside  a  decree  of  di- 
vorce, to  which  she  consented,  so  far  as  it  pro-' 
vided  for  a  property  settlement,  under  which 
she  received  only  $3,000,  evidence  Add  to  abow 
that  her  ^are  of  the  community  property  at 
that  time  was  $8,425.50.— id. 

IX.  ABAKDOlfMElfT. 

4=»3I5  (Okl.Cr.App.)  On  appeal  from  a  convic- 
tion under  bawB  1915,  c.  149,  S  1.  for  the  un- 
lawful abaodooment  of  defendant's  wife  and 
child,  in  whicli  the  fine  was  ordered  paid  for 
their  use,  a  motion  tu  abate  and  dismiss  the 
cause  without  prejudice,  on  the  ground  that  in 
the  wife's  subsequent  action  for  divorce  a  de- 
cree was  entered  settling  all  property  rights 
and  fully  providing  for  their  support,  was  not 
well  taken,  as  that  judgment  did  not  satisfy  ami 
thereby  abate  the  judgment  of  c<mnction.  whicb 
was  in  the  nature  of  a  punishment  for  previous 
criminal  aute.— Miller  v.  State.  187  P.  1098. 


HYDRANTS. 

Bee  Waters  and  Water  Coursea,  ^200. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY^ 

See  ConuHtntional  Law,  «=>205,  206. 

IMPROVEMENTS. 

See  Ejectmmt,  «=»141;  Highways,  ^=990; 
HiHuestead.  ^3208;  Muni<^pal  Corp<M«ti<HW, 
«B»2a6-582;  Xtxatiom  ^178.  284; 

INDEMNITY. 

See  Guaranty;  Mortgaces,  ^=»25:  Taxation, 
^531. 

<8=>4  (Okl.)  Where  a  surety  company  executed 
a  bond  to  county  commissioners,  indemnifying 
the  county  against  sny  loss  on  a  depoait  of  pub- 
lic funds  in  a  state  bank,  an  indemnifyins  b<md. 
executed  by  the  bank  to  the  surety,  properly 
executed  by  the  bank  and  its  directors,  aod 
conditioned  to  save  the  surety  harmless  fmm 
any  damage  susuined  by  reason  of  its  aorety- 
ship,  upon  receiviog  which  the  surety  bond  was 
duU'  coDtinoed.  was  supported  by  a  valuable 
consideration.— Koller  v.  American  Surety  Co. 
of  New  York,  187  P.  205. 
€=>I5(2)  (Cul.)  Owner  was  entitled  to  sue  up- 
on contract  to  indemnify  contractor's  surety 
.'rom  ell  loss  sustained  upon  tbe  bond. — Union 
Oil  Co.  of  Califomia  v,  Paci6c  Surety  Co«  187 
P.  14. 

INDIANS. 

See  Champerty  and  Maintenance,  ^sO.  10: 
Courts,  «=>240^4 ;  Deeds,  «=»70:  Judgment, 
«=>743;  Pleading,  «=»345;  Beformation  of 
Instruments,  ^=>16. 

«=>I5(1)  (Okl.)  Lands  inherited  by  fuU-bkmd 
Choctaw  Indian  minors  fmn  a  full-blood  Choc- 
taw allottee  are  not  "restricted  lands"  widiin 
the  purview  of  the  proviso  of  section  6.  Act 
Cong.  May  27,  1908,  prohibiting  the  sale  or 
incumbrance  of  restricted  lands  of^livina  minors, 
except  by  leases  authorized  by  law,  by  order 
of  the  court,  or  otherwise.— Seiffert  t.  .  Jones. 
187  P.  22a. 

<S^I6(4)  (Okl.)  A  contract  of  lease  executed  by 
a  Cheyenne  ludiau  on  lands  allotted  to  him  un- 
der Act  Cong.  March  3,  1801,  8  13.  art  6,  that 
is  not  in  substantial  compliance  with  the  rules 
and  regulations  of  the  department  of  the  inte< 
rior  is  void,  and  a  defense  to  an  action  in  eject- 
ment cannot  be  predicated  thereon. — Evans  v. 
Bracken,  187  P.  916. 

^=>27(G)  (OhL)  In  suit  by  alleged  sole  surviv- 
ing heir  Bt  law  of  one  C.  who  after  her.  denth 
was  enrolled  under  Act  Cong.  March  1,  1901, 
§  28,  as  a  full-blood  Creek  Indian,  to  recover 
possession*  of  lands  allotted  in  her  name  and 
fitr  an  accounting,  with  intervention  by  B.,  as 
sole  heir  of  one  J.,  deceased,  claiming  title  to 
the  allotment,  damaRcs,  end  seeking  to  cancel  a 
(luitclaim  deed  by  J.,  held  on  the  evidence  that 
each  of  defeudants  except  one  had  either  actual 
knowledge  or  cunstructive  notice  of  rigbta  and 
equiti^-s  of  J.,  who  ns  bis  father's  heir  shared 
in  the  estate  of  his  deceased  half-sister,  and 
hence  were  not  bona  fide  purchasers  for  value 
entitled  to  protection  against  J.'s  heir  in  a  suit 
involving  validity  of  o  conveyance  by  J. — Brink 
V.  Canfield,  187  P.  223. 

^27(Tt  (Okl.)  In  action  by  a  full-Uood  Indian 
heir  to  recover  inherited  alfotted  lands,  to  qniet 
title  and  for  damages  on  account  of  wrongful 
detention,  a  dismissal  or  any  order  or  jndg- 
mcnt  in  case  not  related  to  making  of  a  con- 
veyance or  its  approval  is  of  no  effect  and  void 
for  want  of  authority  in  the  heir  to  so  divest 
himself  of  title,  and  of  authority  In  court  to 
render  an  effective  judKmeot,  and  hence  la  not 
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available  u  a  defense  either  as  a  plea  in  bar 

or  aa  an  estoppel  in  a  wbseqiient  action  in 
which  the  mother,  who  succeeded  to  the  estate 
of  dPwased'R  heir.  Is  made  a  party.— Brink  v. 
Canfield.  187  P.  223. 

«=»27(7)  (Okl.)  In  suits  by  an  adult  Creek 
freedman  to  set  aside  deeds  to  her  restricted 
lands  executed  while  she  was  a  minor,  where 

Slaintiff  consented  to  decrees  cancelinK  tbe 
eed«  and  to  mooes  judgments  aiainst  her  for 
the  consideratioD  received,  to  be  Hens  upon  the 
lands  and  to  he  foreclosed  if  plaintiff  failed  to 
pay  witiiin  90  days,  such  judgments  and  de- 
crees by  consent  were  not  void  and  subject  to 
collateral  attack.— Cobb  v.  Killingsworth,  187 
P.  477. 

'Where  an  adult  Creek  frcediDsn  by  consent 
allowed  judgments  to  be  entered  compromiBing 
a  suit  to  set  aside  certain  deeds  on  the  ground 
that  they  were  executed  by  her  when  a  minor 
and  for  tbe  entry  of  money  judgment  secured 
by  a  lien,  In  a  subaequeut  suit  to  cancel  the 
judgments  such  consent  judgments  were  prop- 
erly upheld  where  they  were  neither  unfair 
nor  Inequitable.— Id. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  «=9l8,  25;  Criminal  Law.  ^=»103S, 
1166,  1167;  pifiturbance  of  Public  Assem- 
blage; Forgery,  ^=>2Q;  Gaming,  ^=>S7;  Pro- 
-    faibmon,  «s»3,  6;  Bape,  <8=»22,  S4. 

rv.  nx.nro  ahd  fobikal  bsqitx. 
srrai  of  zhfoskaxioit  ob 

OOMKiAUrT. 

^»39  (Okl.Cr.App.)  An  attorney  cannot  rep- 
resent conflicting  interests  or  uudertake  to  dis; 
charge  inconsistent  duties,  and  where  an  attor- 
ney appears  for  the  defendant  on  his  prelimi- 
nary, in  a  prosecution  for  mnrder,  and  files  a 
motion  for  continuance,  and  thai  waives  a  pre- 
litoioary  examinaticni,  be  is  disqualified  as  coun- 
ty attorney  to  sign  and  present  an  inforniatioo 
in  the  case.— Steeley  v.  State,  1S7  P.  821. 

V.  BEQUISITES  AND  8UFFIGIEN0T 
OF  AOCtTSATIOlV. 
«s»59  (CaLApp.)  The  test  of  tbe  snffieiency  of 
an  iiMlictment  u  that  it  alleges  acts  and  facts 
which  constltnte  the  offense,  and  is  direct  and 
certain  as  to  the  party  and  the  particular  of- 
fense charged.— People  v.  Evanoff,  187  P.  &4. 
^=>65  (CaLApp.)  It  is  fnndamenta]  that  super- 
fluity does  not  vitiate  an  indictment. — People 
v.  Evanoff,  187  P.  54. 

^s>98  fCaLApp.)  Material  allegations  must  be 
made  in  every  count  in  an  indictment,  so  that 
tbe  defendant  shall  be  charged  with  the  distinct 
offense  to  which  that  count  relates^— People  v. 
Evanoff.  187  P.  54. 

9=s»99  (C&l.App.)  A  reference  in  the  second 
count  of  an  indictment,  "that  the  allegations  in 
both  the  first  and  second  counts  of  this  indict- 
ment constitute  different  statements  of  the 
same  offense  and  relate  to  the  same  actions, 
transactions,  and  offenses,"  did  nut  incorporate 
the  aUegatUma  of  the  first  count  in  the  second. 
—People  V.  Evanoff,  187  V.  54. 
^=:»M9  (Cal-App.)  It  is  fundamental  that  sa- 
perfljity  docs  not  vitiate,  and  that  it  is  not  nec- 
essary in  an  indictment  for  larceny  to  set  forth 
in  detail  tbe  evidence  by  which  the  larceny  u 
to  be  proved.— People  v.  Evanoff,  187  P.  54. 

Where  an  indictment  auflicicntly  charges  the 
defendant  with  the  crime,  it  is  not  impaired  by 
the  subsequent  statement  therein  of  the  facts 
or  circumstances  under  which  it  was  committed, 
unless  such  statement  of  itself  constitutes  a 
negation  of  the  crime.— Id. 

TI.  JOINDEB  OF  PARTIES,  OFFENSES. 
AND  OOUKTS.  DUPI.IOITT* 
AKS  EUBCTION. 

«9B|25(42)  <Okl.Cr.App.)  An  information  in 
one  count  charging  that  defmdant  gave  a  nam- 


ed person  three  fraudulent  checks,  one  for  $42.- 
76.  one  for  ?35.06,  and  one  for  $2.75,  each  bear- 
ing even  date  of  issue,  without  averring  that 
each  of  them  was  given  at  one  and  tbe  same 
time  and  as  one  transaction,  was  duplleitoui 
and  subject  to  demurrer  on  ttiat  tround.— 'Ber- 
ry V.  State.  187  P.  248. 

1 29(1)  (Cal.App.)  Pen.  Code,  g  954,  jpermlts 
the  charging  of  different  offenses  in  different 
counts  of  the  same  indictment,  where  the  differ- 
ent offenses  all  relate  to  the  same  act.  trans- 
action, or  event.— People  v.  Evanoff,  187  P.  54. 
«=>l29f2)  (CaLApp.)  The  offense  of  obtaining 
money  by  false  pretenses,  charged  In  one  count 
of  an  indictment.  Is  the  act,  transaction,  and 
event  of  obtaining  the  money,  and  not  the  par- 
ticular false  pretenses  by  which  it  is  obtained, 
the  offense  not  being  the  lie,  but  the  taking  of 
the  money  by  fraud ;  while  the  act,  transaction, 
and  event  constituting  larceny,  charged  in  an- 
other count,  is  the  taking  of  property  of  com- 
plaining witness  without  faia  consent,  and  not 
any  particular  one  of  a  series,  nor  the  whole 
series,  of  events  whldi  culminates  in  the  of- 
fense charged ;  hence  the  act,  ander  each  count, 
w«  tbe  taking  of  m<mer>— People  T.  Bnunwff; 
187  P.  v4> 

IZ*  ISSUES.  PHOOF.  AMD  TABIANOB. 

^t7l  (CaLApp.)  Where  the  acquittal  of  the 
defendant  under  the  indictmeat  would  be  no 
bar  to  the  further  prosecution  of  the  offense,  a 
variance  would  be  material ;  but  where  the  dis- 
crepancy does  not  affect  the  vahdity  of  tbe  in- 
aictment,  or  prejudice  the  substantial  rights  (rf 
tbe  defendant  in  his  defense,  the  variance  is 
immateriaL— People  v.  Evanoff,  187  P.  54. 

INFANTS. 

See  Death,  ♦^BS,  75;  Deeds,  «=»70;  Divorce, 
«=»184,  800,  803,  331,  882;  Guardian  antl 
Ward;  Habeas  Corpus,  «=»85;  Husband  and 
Wife,  «S!>193;  Judgment,  «=>818;  UmitatloB 
of  Actions,  «ss»72,  142;  Master  and  Servant, 
^866;  Neglicence.  «»39,  186;  Parent  and 
Child. 

n.  OVSTODT  AlTD  PBOTEOTIOH. 

|8=>I2  (Or.)  The  state,  as  parens  patrise,  has 
the  undoubted  ri^bt  to  determine  the  status  or 
domestic  and  social  condition  of  infant  citizens 
domiciled  within  its  territory.--Oriffin  r.  Grif- 
fin, 187  P.  598. 

INFORMATION  AND  BELIEF.  . 

Se«  Pleading,  «ss>17a 

INJUNCTION. 

See  Appeal  and  Error,  ^»71,  479;  Boundaries, 
«s^7;  Corporations,  «=>620;  Easements, 
^:>61:  Guardian  and  Ward,  «=>105;  High- 
ways, «»90;  Homestead,  <e=>203;  Intoxicat- 
ing Uquors,  $=s>275;  Mines  and  Minerals,  «=» 
78;  Municipal  Corporations,  «=»484;  Nui- 
sance, $=3M;  Prohibition,  €s>3,  10,  11; 
Trade-Marks  and  Trade-Names,  «»93;  Wa- 
ters and  Water  Courses,  4s»177. 

I.  NATUKE  AKD  OBOmtDS  IK  GEX~ 
EBAIk 
(B)  Oromnda  Relief. 

®=39  (Cal.App.)  Equity  will  not  restrain  any 
person  from  doing  that  which  the  law  author- 
izes him  to  do.— Dammann  v.  Hydraulic  Clutch 
Co.,  187  P.  1069. 

H.  SUBJECTS  OF  FBOTEOnON  AND 
BEXJEF. 


(B)  Property,  Coavcranees,  and  iBenm- 
brawoes. 

«»36(2)  (Or.)  While  a  suit  to  enjoin  a  tres- 
pass cannot  be  used  to  determine  the  location 
of  a  disputed  boundatr,  neTertbeless*  a  auit  to 
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enJoiD  the  catting  of  ttandinc  timber  wUdi 
was  tbe  priDcipal  valae  ot .  an  estate  ma;  be 
maintained  wbere  defendants  made  a  dispute 
over  the  boundary  the  pretext  for  removing 
tbe  timber.— Sdiiffmuui  v.  Xoumans,  187  P, 
680. 

«=»48  (Cal.)  An  Injonction  will  U«  to  prevent  a 
wroncful  act,  if  tbe  continuance  of  such  acts 
will  in  time  ripen  into  an  easement  in  favor  of 
defendant,  which  will  operate  to  deprive  plain- 
tiff of  the  use  of  his  property,  or  some  part 
thereof,  or  where  It  taaes  from  him  the  aab- 
atance  of  his  estate,  thouf  b  the  immediate  dam- 
age inflicted  is  inappreciable. — landsay-Strath- 
more  Irr.  Dist.  r.  Superior  Court  of  Tulare 
County,  187  P.  1066. 

«=»S2  (Or.)  Equity  will  intervene  to  prevent 
tim  cutting  of  standing  timber  when  such  tim- 
ber conatitutea  tbe  principal  value  of  tbe  es- 
tate, for  in  the  very  nature  of  things  an  ac- 
tion for  damages  to  recover  the  value  of  the 
timber  cut,  or  treble  damages,  is  an  inadequate 
remedy.— Scbiffmann  v.  Youmans,  187  F.  630. 

m.  ACTIONS  FOB  INJUNGTXOirs. 

«=»I28  (Wash.)  EvideDce  of  defendant's  insolv- 
ency held  not  sufficient  to  diow  that  plaintiff 
was  entitled  to  enjoin  breach  of  contract  of  sale 
and  sales  to  others^-Oaidiner  v.  Oyoxog,  187 

P.  318. 

IN  PARI  DELICTO. 

See  Cancellation  of  Instruments,  ♦^ISL 

IN  REM. 

See  Intoxicating  Lfgnora,  «»244. 

INSANE  PERSONS. 

See  Homldde,  «=»179,  192. 

INSECURITY  CUUSE. 

Bee  Bales,  *=»479. 

INSOLVENCY. 

See  Banks  and  Banking,  «s>63;  Injunction, 

INSPECTION. 

See  Estoppel,  (S=»90;  Evidence,  «s»442;  Master 
and  Servant,  «=>103,  286. 

INSTALLMENTS. 

See  DlToree,  ^381. 

INSTRUCTIONS. 

See  Criminal  Law,  «s>783-829;  Trial,  *=>203- 
296. 

INSURANCE. 

See  Appeal  and  Error,  «=9221,  1001.  1007; 
Evidence,  4s=»471;  Mnster  and  Servant,  4=> 
883.  389;  Trial,  <8=»252. 

I.  COHmOL  AND  BEOtrULTION  IK 
OENEBAI^ 

^s»30  (Mont.)  XHvisi<m  by  a  fire  insunincp 
agent  m  his  commission  personally  with  an  of- 
ficer of  an  insurance  corporation  was  an  illegal 
and  criminal  "rebate."  within  the  meaning  of 
Rev.  Codes,  SS  4026,  4027,  4028.— Smith  v. 
Kleinschmidt,  187  P.  804. 

V.  THE  GOHTBAOT  IK  OEKERAlX 
(A)  NRtnre,  BeqnUltes.  Kikd  Validity. 

^:3l36(4>  (Wash.)  Wbere  a  life  policy  pro- 
vided it  snould  not  take  effect  until  issued  and 
delivered  by  the  insurer  and  tbe  first  premium 
paid  while  innured's  bealth,  habits,  and  occu- 
pation were  the  same  as  described  in  the  ap- 
ullcation,  and  when  the  policy  was  delivered  to 
insured's  mother  he  was  very  sick  in  tbe  hos- 
pital of  tubercular  meningitis,  from  which  he 


died  in  a  few  hoora,  thon^  the  poller  was  de- 
livered It  never  became  effective,  and  the  in- 
surer is  not  liable  thereoa— Onarascio  t.  Pra- 
dential  Xns.  Co.  of  Aneriem  187  P.  405. 

(B)  CoBMirnetloM  ud  Opevatloa. 

^s>(46(3)  (CaLApp.)  Any  uncertainty  or  ambi- 
guily  of  a  contract  ot  insurance  ia  to  be  Inter- 
preted most  strongly  against  insnrer.— Brerett 
V.  Standard  Ace.  In*.  Co..  187  P.  996. 

VUI.  OANOEU^TIOK.  SVBBEKDER. 
ABAaDOHKEKT,  OB  mCTOT»- 

noK  OX*  Foucrr. 

^9341  (Or.)  Where  Insurer  inued  paid-op  pol- 
icy, stipulating  that  the  consideraticni  had  been 
paid  by  beneficiaries,  and  agreeing  to  pay  to 
benenciBries  specified  amount  upon  death  of  in- 
sured, and  where  insured  subsequently  ddivered 
policy  to  insurer  upon  receipt  of  tbe  cash  sur- 
render value  of  the  policy,  upon  Insured's  false 
affidavit^  that  the  beneSciaries  were  dead,  the 
transaction  was  ineffective  to  surrrader  or  can- 
cel tbe  policy.— Burr  v.  Mutual  life  Ins.  Co.  of 
New  York,  187  P.  860. 

^243  (Or.)  Where  insurer  Issued  paid-up  pol- 
icy, stipnlatlng  that  tbe  oonsideratioa  had  been 
paid  by  beneSdariee,  and  agreeing  to  pay  speci- 
ned  amount  upon  death  of  insured,  and  where 
insured  subsequently  delivered  policy  to  insurer 
upon  receipt  at  tbe  cash  value  of  the  policy, 
upon  insured's  false  affidavit  that  the  benefi- 
ciaries were  dead,  equity  had  no  jurisdictioa  of 
suit  to  restore  and  revive  the  policy,  since  the 
transaction  did  not  operate  to  surrender  or  can- 
cel the  policy,  and  8inc&  the  policy  being  in 
force,  the  benefidariea  had  a  complete  and  ade- 
quate recnec^  at  law.— Burr  v.  Mntoal  Life  Ina. 
Co.  <rf  New  York,  187  P.  860. 

IX.  ATOIDAKOB  OF  POLIOT  FOR  MIS. 
RBPRBSBXTATION,  FBAI7I>,  OB 
BBBAOB  OF  WAiOiAlITT  OB 
OOKDITIOM. 

IC)  Matters  RcIatlBK  to  Perava  laanrcd. 

«3>289  <CBl.App.)  Where  insured  had  been 
known  as  E.  for  22  years  before  the  policy  was 
written,  a  representation  that  bis  name  was  E. 
was  not  a  misrepresentation,  although  his  name 
had  before  that  been  C,  since  a  man  may  law- 
fully change  his  name  without  resort  to  legal 
proceedinsB,  and  by  general  nsace  or  haUt  ac- 
quire aootbor.— Everett  t.  Standard  Aec.  Ins. 
Co..  187  P.  996. 

($=>296  {Cal.App.)  In  a  widow's  action  against 
insurer  for  tbe  death  of  her  husband,  defended 
on  the  ground  of  misrepresentation  of  "occupa- 
tion," which  word  means  tbe  principal  bustnesB 
in  which  one  engages,  where  be  represented  that 
be  was  svperintendent  of  a  water  company,  and 
tbe  insurer's  agent  added  "superriting  duties 
only,"  to  tbe  application,  evidence  that  he  was 
a  "sanjero,"  a  S^aniab  word  meaning  a  water 
boss  of  an  Irrigating  concern,  and  that  he  occa- 
sionally used  a  shovel  to  make  quick  repaira 
while  acting  as  boss,  did  not  show  such  a  mis* 
representation  as  would  avoid  the  pt^ey,  rince 
under  the  evidence  he  might  have  changed  oc- 
cupations, as  allowed  to  do  by  the  policy;  and 
his  further  representation  that  he  was  also  as 
orange  grower,  supervising  two  small  orange 
groves,  would  not  render  the  policy  vtAi,  be- 
cause be  occasionally  hoed  weeds,  milked  the 
cow,  and  attended  to  honey  beea.— Bverett  v. 
Standard  Acc.  Ina.  Co.,  187  P.  9M. 

Xn.  RISKS  AKD  CAUSES  OF  X.08S. 
(B)  Accident  and  Health  laaur&Mee. 

$=3455  (Cal.App.)  There  can  be  no  recovery 
under  an  accident  policy  if  the  insured  does  a 
voluntary  act  the  natural,  usual,  and  to-be-ex- 
pectcd  result  of  which  is  to  bring  injury  upon 
himself;  hijury  or  death  so  occurring  not  beini 
produced  by  "accidental  mcanB"  ia  any  aenae  of 
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the  word,  lenl  or  coUwniiaL-^fottoii  r.  Trar^ 
elera-  lu.  Co.,  187  P.  lOTO. 

Wherft  a  policy  doei  not  innire  uarnit  acci- 
dental death  or  accidental  injuries,  but  against 
death  or  injurlet  eftected  1^  accidental  meaM. 
it  fa  not  enough  tiiat  the  death  or  iajnry  should 
be  unexpected  or  unforeseen,  but  tiiere  must  be 
soDiethliig  of  an  unexpected  or  unforeseen  char- 
acter in  tbe  means  tbrougb  which  the  injury 
was  suBtaiued,  or  the  death  produced.— Id. 

Where  insured  raluntarily  underwent  a  dental 
operation,  and  the  dentist  unlntentionallr  intro- 
duced into  ineuted's  system  virulent  germs  con-, 
tained  on  what  he  supposed  were  clean  and 
aseptic  iDStruments,  resultldg  in  blood  ixdson- 
ing  and  the  deatii  of  insured,  death  was  effect- 
ed, "directly  and  Independently  of  all  other 
causes,  throu^tb  external,  violent  and  accidental 
means"  within  the  meaning  of  accident  insur- 
ance policy*.— Id. 

xthx.  Acmom  oh  fouoies. 

^=»635  (Oal^pp.)  As  against  general  demurrer, 
a.  complaint  In  an  action  on  an  accident  policy 
was  sufficient  where,  adopting  the  language  of 
the  policy,  it  averred  in  general  terms  that  the 
insured  met  his  death  from  bodily  Injuries  ef- 
fected directly  through  "external,  Tiolenti  and 
accidental  means,"  and  that  his  death  was  oc- 
casioned by  such  means  alone,  without  averring 
the  particular  facts  and  drcumstancea  attend- 
ing tbe  death  or  iojnry.^Qorton  t.  Travelers' 
Ina.  Co.,  187  P.  1070. 

<3=3646^)  (Cal.App.)  The  law  presamtfs  that 
deceased  insured  (tid  not  commit  either  bigamy 
or  perjury  when  he  secured  the  license  to  mar- 
ry plaintiff,  and  that  be  did  not  commit  fraud 
when  be  procured  the  insurance  poUcy,  and  the 
burden  was  on  the  insurer  to  overcome  these 
presumptions,  and  establish  its  defenses  that 
decedent  contracted  a  bigamous  marriage,  so 
thnt  plaintiff  was  not  bis  lawful  wife,  as  he 
represented. — Everett  v.  Standard  Acc.  Ins.  Co., 
187  P.  896. 

In  a  widow's  action  upon  insurance  policy  for 
the  death  of  ber  husband,  the  presumption  of 
innocence  of  crime  and  fraud  cast  upon  insurer 
tbe  burden  of  proving  its  allegation  that  insur- 
ed's representation  as  to  income  was  untrue. 
—Id. 

«=s>665(3>  (CaLApp.)  In  view  of  Code  Cir.  Proe. 
S8  19S8,  1959,  1961,  1963,  evidence  held  to  sup- 
port a  finding  of  truth  of  decedent's  represen- 
tation that  a  certain  woman  was  his  wife.— Ev- 
erett V.  Standard  Acc.  Ins,  Co.,  187  P.  996. 

In  a  widow's  action  for  the  death  of  her  hus- 
band against  his  insurer,  evidence  held  not  to 
sustain  defendant's  contention  that  insured  had 
misi  epreseoted  in  ststing  that  his  habits  were 
correct  and  temperate.- Id. 
«=>668(4)  (CaLApp.)  The  materiality  of  war- 
ranties in  a  policy  alleged  to  have  been  breach- 
ed was  not  made  material  to  the  risk  as  a  mat- 
ter of  law  by  a  elause  in  the  policy,  "Full  com- 
pliance of  the  Insured  and  benefimary  with  all 
provisions  of  this  policy  is  a  eondiUon  prece- 
dent to  recovery  hereunder  and  any  failure  in 
this  respect  shall  forfeit  to  the  company  all 
right  to  any  indemnity;"  such  clause  not  being 
a  declaration  that  "a  violation  of  spepfied  pro- 
visions thereof  shall  avoid  it,"  under  Oiv.  Code, 
§S  2610,  2611,  as  to  violation  of  a  material  war- 
ranty as  ground  for  rescinding  a  policy,  and 

firoviding  that  "a  policy  may  declare  that  a  vto- 
stion  of  specified  provisions  thereof  sball 
avoid  it,  otherwise  the  breach  of  an  Immaterial 
pi^vision  does  not  avoid  the  policy,"  for  "com- 
pliance" by  the  insured  and  beneficiary  with  the 
provisions  of  the  policy  relates  to  things  re- 
quired to  be  done  by  them  after  the  policy  is 
written.— Everett  v.  Standard  Acc.  Ins.  Co.,  187 
P.  096. 

In  view  of  Civ.  Code,  S  2583,  and  section  2612 
as  limited  by  section  2610.  where  the  insurer 
fails  to  exerdse  the  right  to  rescind  and  sets 


VP  btei^  of  waiTUty  u  a  defsnn  to  paymstal; 
tf  the  evidence  of  Inrarsd's  fraud  is  not  <deu 

and  uncontradicted,  so  that  the  materiality  of 
the  warranties  Is  a  matter  of  law,  the  question 
of  such  materiality  Is  properly  left  to  the  jury. 

— ^Id. 

4=»668fl4)  (Wash.)  In  an  action  <m  an  aod- 
dent  policy,  whether  defendant  Insurer  received 
notice  of  tiia  accident  by  letter  written  by  plain- 
tiff policy  holder's  eon  within  a  week  after  the 
accident  Mid  for  tiie  Jury  nnder  the  arldenee.-^ 
Kubey  v.  Travelers'  Protective  Ass'n  of  Amar^ 
ica,  187  P. 

XIX.  BEIKSUBAIVOS. 

^=9679  (Cal.)  By  clause  of  general  form  of  pol- 
icy that  "liability  for  r^surance  shall  be  as 
specifically  agreed  hereon,"  terms  of  indorse- 
ment placed  on  the  policy  of  reinsurance  by  the 
immediate  parties  thereto  are  controlling  in 
case  of  inoonsiatency  between  them  and  the 
terms  of  the  general  form. — Bojai  Ins.  Co.  of  - 
Liverpool,  England,  v.  Caledonian  Ins.  Co.  of 
Edinburgh,  Scotland,  187  P.  74S. 

The  rule  declared  by  Civ.  Code,  |  1651,  as  to 
the  written  part  ot  a  contract  controlling  the 
printed  part,  obtains  where  on  the  general 
printed  form  of  policy  is  placed  by  a  rubber 
stamp  the  reinsurance  clause. — Id. 

That,  as  to  reinsured,  tbe  reinsurance  clause 
placed  by  rubber  stamp  on  the  reinsurance  pot 
icy  controls  a  fallen  building  jclause  fal  said 
policy,  results  from  a  succeeding  condition 
therdn,  in  effect  that  as  tc  any  one  having  an 
interest  other  than  that  of  the  insured,  as  de- 
scribed herein,  preceding  ccmditiMis  shall  apply 
In  the  manner  provided  by  writing  hereon.- Id. 
«s»684  (Cal.)  Indorsement  on  policy  of  rein- ' 
sorance  that  it  la  subject  to  the  same  risks,  valu- 
ations, conditions,  "and  adjnstments"  as  are  or 
may  be  taken  by  the  r^nsnred,  and  lose.  If  any, 
thereunder,  is  payable  pro  rata  with  the  rein- 
eared  and  at  the  same  time  and  place,  makes 
a  voluntary,  bona  fide  settlement  by  the  original 
insurer  Unding  mi  the  retDsurer,  where  tbwe  is 
no  qnasticni  as  to  liability  on  tbe  two  ptdieiee 
up  to  the  occnirenee  of  the  disaster  oat  of  whidi 
the  respective  liabilities  are  claimed  to  have 
arisen.— Boyal  Ins.  Co.  of  Liverpool,  England, 
T.  Oaledtmiaa  Ins.  Co.  of  Edinburgh,  Scotland, 
187  P.  7d& 

INTEREST, 

See  Alteration  of  Inatrumeuts.  ^=»11:  Hilts 
and  Notes.  «=»446;  Evidence,  ^18:  Gifts. 
^=^4;  Guardian  and  Ward,  «=»182;  Husband 
and  Wife,  «»272;  limitation  of  Actions,  «s» 
22;  Mandamus.  «3>14,  110;  Municipal  Gor- 
poratlons.  «aBS14.  ^ 

X.  BIGHTS  AJID  IUBILXTIES  XV 

«=s>l9(l}  (Idaho)  In  view  of  Comp.  St.  1019, 
8  7220,  m  an  action  for  the  reasonable  value  of 
services  performed  and  material  furnished, 
where  the  amount  due  is  not  soscwtible  ot  as- 
certainment by  computation  or  by  reference  to 
market  values,  interest  will  not  be  allowed 
prior  to  the  verdict  of  the  jury  or  decision  of 
the  court.— Storey  &  Fawcett  v.  Nampa  &  Me- 
ridian Irr.  Disc,  167  P.  946. 
^(9(3)  (Kan.)  That  a  defendant  has  at  all 
times  denied  liability  on  a  debt,  the  amount  of 
which  is  a  matter  of  computation,  and  has 
resisted  to  the  utmost  his  creditor's  efforts  to 
obtain  judgment,  does  not  exempt  blm  from 
the  payment  of  Interest  under  Oen.  St.  191S, 
i  6481,  even  in  the  absence  of  an  affinnatlTe 
finding  of  bad  faith  on  his  part.— Smith  Bros.  A 
Cooper  V.  Hanson.  187  P.  262. 

The  rule  that  denial  of  liability  and  resist- 
ance to  the  utmost  the  creditor's  efforts  to  dd>- 
tain  judgment  does  not  exempt  a  debtor  from 
the  payment  of  interest  under  Gen.  St  1915, 
I  5481,  applies  in  an  action  to  recover  an  over- 
payment for  hay  purchased  under  an  agreement 
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that  its  wei^t  was  to  be  determined  in  a 
specified  way  and  before  that  was  done  the 
buyer  made  full  payment;  amount  belnc  based 
on  an  estimate  which  proved  exceaiive^Id. 

INTERPLEADER. 

See  Gourta,  «»14S. 

II.  PBOOEEDnfM  Ain>  BBLIBF. 

4=»35  (Nev.)  In  an  action  in  interpleader  un- 
der Civil  Practice  Act.  (  63  (Rev.  Codes,  i 
S005),  the  plaintiff,  if  the  interpleader  is  grant- 
ed, is  entitled  to  bis  costs  out  of  the  fund  de- 
posited in  court,  to  be  ultimately  paid  by  the 
UDsuccossful  party,  ard  the  defendant  not  in 
fault  is  entitled  to  a  decree  against  the  other 
defendant  for  the  coata  so  taken  out  of  the  fund, 
as  well  as  his  own  costs.— Mooney  t.  Newton, 
187  P.  721. 

The  plaintiff  in  an  action  in  interpleader,  if 
the  interpleader  is  granted,  is  not  entitled  to 
an  attorney  fee  to  be  paid  by  the  losing  party  I 
the  allowance  of  an  attorney  fee  heins  a  subject 
of  statutory  regulation.— Id. 

INTERURBAN  RAILROADS. 

See  Carriers,  «»287.  303,  818,  320,  347. 

INTOXICATING  LIQUORS. 

See  Attorney  and  Client,  «=93S.  40;  Criminal 
Iaw,  ^^5,  858,  926;  Evidence,  <S=:>58S, 
6iS&\  Intoxicating  Liquors,  Q=»2<{6;  Jury,  ^=> 
19,  31:  Landlord  and  Tenant,  <^134,  199^, 
200,  230;  New  Trial,  «=>2. 

IV.  LICENSES  Ain>  TAXES. 

4=>58  (Or.)  Unincorporated  trustees  of  an  ea- 
tatel  (derating  brewery  of  deceased,  do  not 
come  within  the  terms  of  an  ordinance,  provid- 
ing that  no  retail  liquor  license  shall  be  grant- 
ed either  by  original  issue  or  transfer  to  any 
corporation,  copartnership,  or  association  of 
persons,  but  the  same  may  be  granted  to  the 
Individual  members  of  a  firm  or  copartnership, 
as  an  association  may  be  defined  to  be  a  body 
of  persons  acting  together  without  a  charter, 
but  on  the  methods  and  forms  used  by  incorpo- 
rated bodies  for  the  prosecution  of  the  common 
enterprise.— Jubitz  v.  Gresa,  187  P.  1111. 
•s>l03  (Or.)  A  contract  whereby  trustei^s  of  an 
estate  of  a  deceased  brewer,  who  had  advanced 
mone;  to  lespee  of  hotel  to  procure  a  liquor  li- 
cense, permitted  the  lessee  to  transfer  the  li- 
cense to  another  lessee  on  consideration  that 
they  would  be  protected  by  the  mortgage  given 
by  such  letter  lessee  to  owner  of  hotel  was  not 
an  invalid  transfer  of  a  liquor  license;  the  or- 
dinance expressly  authorizing  transfer  of  li- 
censes, and  trustees  not  coming  within  prohibit- 
ed class  mentioned  in  the  ordinance. — Jubita  t. 
Gress,  187  P.  1111. 

Vm.  CBIMINAI.  PHOSECnriOlTS. 

^»233(3)  (OU.Cr.App.)  In  a  prosecution  for 
poRftosEtinn  of  whisky  and  beer  with  intent  to 
sell,  ndraitting  evidence  that  defendant  had 
an  internal  revenue  license  was  proper. — Davis 
T.  State.  187  1*.  817. 

^236(7)  (Okl.Cr.App.)  On  evidence  that  two 
peace  officers  phoned  to  defendant  and  another 
an  order  for  a  pint  of  Tvhisky,  with  direction  to 
bring  it  to  the  "Grand,"  and  that  in  response 
defendant  appeared  and  was  arretted*  and  a 
pint  of  whisky  found  on  his  person,  a  convic- 
tion of  possession  with  intent  to  sell  was  as 
favorable  to  defendant  as  the  law  and  the  evi- 
dence warranted.— Wanner  v.  State,  187  P.  252. 
«=>236t7)  (Okl.Cr.App.)  In  a  pnjsecution  of 
husband  and  wife  for  havinK  possession  of  whis- 
ky and  beer  with  intent  to  hnrter.  sell,  and  give 
it  away,  evidence  held  snffloiont  to  sustain  a 
conviction  of  the  husband,  but  inauttifient  to 
sustain  a  conviction  of  the  wife. — Davie  t. 
State,  187  P.  817. 


«=9236(1S)  (Okl.Cr.App.)  Evidence,  in  a  pros- 
ecution for  the  violation  of  a  city  ordinance 
prohibiting  the  keeping  of  a  tippling  house, 
defined  to  be  a  place  where  any  intoxicating 
liquors  are  sold  or  given  away,  and  defining 
intoxicating  liquors  to  indude  ginger,  or  any 
liquid  which  will  produce  intoxication,  evidence, 
including  defendant's  testimony,  that  h«  kepc 
and  sold  Jamaica  ginger,  labeled  as  containing 
90  per  cent,  alcohol,  was  Buffident  to  sustain 
a  conviction.— Hobbs  v.  City  of  Pawhnska,  187 
P.  258. 

tX.  SBAHOHEB,  BEIZTTBESt  AUB  FOB- 
FEITUBE8. 

«=»344  (Colo.)  Laws  19US,  p.  281,  {  13,  as 
amMided  by  Laws  1919.  p.  465.  whQe  provid- 
ing for  search  and  seizure,  without  a  warrant, 
of  an  automobile  used  in  conveying  intoxicating 
liquor,  does  not  authorize  a  forfeiture  there- 
of; there  being  no  provision  therefor. — Hoover 
V.  People,  187  P.  681. 

4=»244  (Mont.)  A  proceeding  under  the  Pro- 
hibition Enforcement  Act  Is  a  proceeding  io 
rem  against  the  liquors  themselves  for  their 
condemnation  as  forfeited  property,  any  one 
who  makes  the  required  claim  of  ownership 
becoming  a  party  to  the  extent  that  he  may 
appeal  from  a  judgment  of  forfeiture;  the 
determination  of  the  court  not  in  any  sense 
being  an  adjudication  of  title  as  between  con- 
flicting claimants.— State  v.  Kelly,  187  P.  637. 
«=92A  (Mont)  Laws  1917.  c.  143.  provides 
for  proceedings  in  rem  against  seised  Bquor  in 
which  the  question  of  ownership  Is  merely  in- 
cidental; the  question  involved  being  primarily 
whether  or  not  the  liquor  was  kept  or  poB- 
sessed  by  any  person  with  intent  to  violate  the 
prohiUtion  lawB.^tate  v.  Nielsen,  187  P.  639; 
^>247  (OkL)  The  holder  of  a  valid  mortgage 
upon  an  automobile,  to  secure  an  existing  valid 
debt,  cannot  forfeit  the  right  to  subject  the 
property  to  the  payment  of  his  debt,  by  an  act 
done  without  his  consent  or  connivance,  or  by 
an  act  of  some  person  employed  or  trusted  by 
him  in  using  the  automobile  for  the  unlawful 
conveyance  of  intoxicating  Iiquor8.-^ne  Hud- 
son Super-Six  Automobile,  Model  3,  No.  4107, 
Engme  No.  39627,  v.  SUte,  ISI  P.  80G. 
€=>249  (Colo.)  Forfeiture  of  an  aatomobUe 
used  in  conveying  intoxicating ' liquors,  author- 
ized by  Laws  1915,  p.  280,  |  12,  as  amended 
by  Laws  1919,  p.  4o4,  applies  only  to  a  case 
where  there  was  search  and  seizure  with  a 
warrant,  as  provided  by  section  11,  as  amended 
by  Laws  1917,  p.  285.— Hoover  v.  People.  187 
P.  631. 

«8=>249  (Okl.)  Sess.  Laws  1917,  c.  18&  §  1, 
providing  that  all  automobiles  used  tn  transport- 
ing any  liquor,  the  sale  of  which  is  prohibited 
by  the  laws  of  the  state,  from  one  place  tu  an- 
other in  the  state  in  violation  of  its  laws,  shall 
be  forfeited  to  the  state  by  order  of  the  court 
issuing  proeeua  of  seizure,  contemplates  a  seizure 
without  a  warrant  in  view  of  Rev.  Laws  1910,  S 
3617.— One  Hudson  Super-Six  Automobile,  Mod- 
el J,  No.  4197,  Engine  No.  39(37,  v.  Stitt^  187 
P.  806. 

«=»250  (Mont.)  There  was  a  fatal  variance 
between  the  complaint  on  which  a  search  war- 
rant was  issued  and  which  alleged  that  there 
was  probable  cause  to  believe  tiiat  intoxicating 
liquors  were  deposited  in  a  building  at  601 
North  Main  street,  and  evidence  showing  that 
the  building  from  which  it  was  taken  was  at 
603  North  Main  street.— State  v.  Malarky,  187 
P.  t(35. 

<^s>25l  (Mont.)  In  proceedings  under  Laws 
1917,  c.  143,  for  the  forfeiture  of  seized  liq- 
uors, because  claimant  testified  without  con- 
tradiction, except  circumstantially,  that  her 
piirpoi^e  in  purchasing  the  liquor,  seized  in  ber 
and  ber  husband's  room  in  a  hot«,  was  entirely 
legal,  and  that  no  sales  had  been  made,  and 
that  she  had  no  knowledge  of  any  illegal  sales 
of  liquor  by  her  husband,  the  prima  fade  case 
for  the  state  made  under  the  statute  by  the 
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affidavit  oa  wUdi  flie  search  warrant  wat 
issued,  etc.,  was  not  overcome  as  matter  of 
law,  in  view  of  the  drcamstanees;  the  court 
was  not  bound  to  believe  daimant'a  testimony 
or  tbat  of  her  witnesses.—State  v.  Nielsen,  187 
P.  639. 

®=s>2S2  (Mont.)  The  determination  of  the 
court  in  a  condpmnadon  proceeding  under  the 
Prohibition  Euforcement  Act  is  not  an  adjndi- 
cation  of  title  as  between  coiiOictiDg  claimants 
— SUte  V.  Kelly,  187  P.  637. 
®=9253  (Mont.)  On  appeal  from  a  judgment 
dismissing  a  proceeding  for  the  forfeiture  of 
intoxicating  liguora  at  the  close  of  the  teati- 
mony  in  behalf  of  the  Ktate,  it  must  be  assumed 
that  all  the  evidence  tending  to  prove  the 
state's  case  is  true.— State  v.  Malaray,  1S7  P. 
635. 

^=s>253  (Mont.)  A.  proceeding  under  the  Pro- 
hibition Enforcement  Act  is  a  proceeding  in 
rem  against  the  liquors  themselves  for  their 
condemnation  as  forfeited  property,  any  one 
making  the  required  claim  of  ownership  becom- 
ing a  party  to  the  extent  that  he  may  appeal 
from  a  judgment  of  forfeiture.— State  v,  Kelly, 
187  P.  637. 

*=>253  (Okl.)  Where  under  Seas.  Laws  1917,  c. 
ISS,  an  officer  seized  an  automobile  vrlthout  a 
warrant  for  beiu^  used  in  his  presence  in  unlaw- 
fully conveying  liquor,  and  m^e  a  return,  as  re- 

a aired  bj  kw  to  the  county  court,  which  tried 
le  case  and  decreed  a  forfeiture  to  the  state,  in 
which  proceedings  no  issue  as  to  its  value  was 
raised  or  determined,  it  would  be  presumed  on 
appeal  that  trial  court  had  jurisdiction  to  de- 
termine the  caus^  and  that  value  did  not  exceed 
its  jurisdictional  amount. — One  Hudsm  Super- 
Six  AutomobUe,  Model  J,  No.  4197,  Qigine  No. 
3!)527,  V.  State,  187  P.  806. 
«=92M  (Mont.)  Under  the  Prohibition  En- 
forcement Act,  in  view  of  section  13,  in  sum- 
mary proceedings  for  the  forfeiture  and  de- 
struction of  intoxicating  liquors,  the  trial  court 
erred  in  taxing  the  costs  of  the  proceeding 
against  a  claimant  of  the  liquors,  the  reference 
in  section  11  being  to  the  costs  In  a  criminal 
prosecution  for  vioIatloB  of  the  liquor  laws, 
while  costs,  whenever  recoverable,  become  a 
part  of  the  judgment,  and  the  only  judgment 
authorized  by  section  8  is  one  t^t  forfeiture, 
except  that  in  case  of  sale  of  any  of  the  con- 
demned property  costs  are  ordered  to  be  paid 
from  the  proceeds.— State  t.  Kelly,  187  P.  637. 

X.  ABATEMEirT    ARV  nrJVHOTXON. 

^^275  (Kan.)  In  an  action  by  the  state  to 
enjoin  the  maintaining  of  a  nuisance  under  the 
prohibitory  law,  evidence  held  insufficient  to 
sustain  a  Judgment  against  defendant.— City  of 
Salina  v.  taughlin,  187  P.  676. 

XIX.  BIOHTS  OF  PBOFEBTT  AND 
CONTRACTS. 

«=>325  (Colo.)  Laws  1915,  p.  285,  S  20,  as 
amended  by  Laws  1010,  p.  467.  providing  that 
there  shall  be  no  property  in  an  automobile 
used  in  violating  the  act  as  to  intoxicating  liq- 
uors, does  not  destroy  the  property  of  an  in- 
nocent proprietor  in  a  thing  used  unlawfully 
in  connection  with  intoxicating  liquor,  but 
Bgainst  the  owner's  wiD  or  without  bis  kuowl- 
edge.— Hoover  v.  People,  ^7  P.  531. 

IRRIGATION. 

Bee  Waters  and  Water  Courses,  4=>216-230. 

JAMAICA  GINGER. 

Sea  Intoxicating  Liquor*.  «S3236. 


JOINT  TENANCY. 


®=»l  (Wash.)  An  arrangement,  whereby  plain- 
tiff was  to  purchase  timber  lands  as  defend- 
ant's  agent,  and  the  profits  and  losses  were 
to  be  shaied,  was  more  nearly  a  joint  ad- 


Tentiire  Hbxa  ■  partnerBhlp,  where  plaintiff 
oonld  not  bind  defendant  to  any  purdhase  or 
sale  without  defendant's  antbority  in  each 
specific  transaction.— Donahne  v.  Haskamp,  187 

P.  »46. 

^=s>5(l)  (Wash.)  Though  an  arrangement  for 
the  purchase  of  timber  lands  by  plaintiff  as 

defendant's  agent  and  the  sharing  of  profits 
and  losses  was  a  joint  adventure,  and  assum- 
ing that  each  party  had  a  right  to  insist  that 
the  property  be  disposed  of  under  the  contract, 
instead  of  by  the  court,  the  property  should 
not  be  tied  up  indefinitely,  with  increasing  lia- 
bility for  loss,  where  it  was  claimed  it  could 
not  be  sold  at  a  profit,  but,  in  view  of  the 
unusual  conditions  brought  about  by  the  war, 
plaintiff  should  be  allowed  one  year  in  which 
to  dispose  of  the  property  at  a  profit,  instead 
of  ordering  an  immediate  sale  under  the  court's 
direction.— Donahue  v.  Haskamp,  187  P.  346. 

JUDGES. 

See  Appeal  and  Error,  «:»185,  612:  Criminal 
Law.  ^1099;  Mandamus.  «s»28,  3L 

nr.  DISQUALXXTOAnOX  TO  ACT. 

«=>42  (Cal.)  That  a  judge  owning  a  dty  lot 
within  the  delta  of  a  river  did  not  use,  or  in- 
tend to  use,  the  underground  flow  of  the  river 
did  not  prevent  hit  disqualification  in  a  suit  to 
Mjoin  an  Irrigatioii  district  from  pnmping  wa* 
ter  from  such  underflow,  where  the  theory  on 
which  the  suit  waa  brought  on  behalf  of  all 
owners  within  the  delta  was  tbat  they  had  a 
right  to  use  tbe  underflow  at  any  time,  though 
they  had  not  prevfonsly  done  so,  and  whether 
such  theory  was  erroneous  was  Immaterial. — 
Lindsay-Strathmore  Irr.  Dtst.  v.  Superior  Court 
of  Tnlare  County,  187  P.  1056. 

The  dtagualification  of  a  judge  to  act  fn  an 
action  in  which  he  is  interested,  under  Code 
Civ.  Proc.  S  170,  extends  to  an  interest  in  a 
question  of  law,  as  well  as  to  an  interest  in  a 
linestion  of  fact,  if  it  affects  or  determines  his 
interest  in  the  property  lovidved.— Id. 

That  the  injury  to  a  dty  lot  owned  by  a  judge 
within  the  delta  of  a  river  from  tbe  diversion  of 
water  from  the  underground  flow  of  the  river 
would  be  so  slight  that  he  wt>uld  not  be  allowed 
to  sue  for  an  injunction,  or  intervene  in  such 
an  action,  does  not  prevent  his 'disqualification 
to.  sit  in  a  suit 'for  an  injunction  brought  by 
other  landowners. — Id. 

The  injory  to  a  city  lot  owned  by  a  jodge 
within  the  delta  of  a  river  from  the  threatened 
diveraion  of  at  least  one-tenth  of  tbe  nnder- 
ground  flow  of  such  river,  which  penetrates  the 
soil  of  the  entire  delta,  is  not  so  inappreciable 
as  to  prevent  disqualification  to  hear  a  suit  to 
enjoin  auch  ciiversion,  even  though  the  lot  is  so 
near  the  business  section  of  a  dty  that  it  is 
likely  to  be  soon  devoted  to  business  uses. — Id. 
®=>44  (Cal.)  Under  Code  Civ.  Proc.  |  170,  subd. 
5,  providing  that  in  actlona  by  or  against  the 
reclamation  board,  or  any  reclamation,  levee, 
swamp  land  or  drainage  district,  or  pubHe 
agency  affecting  or  relating  to  real  proper^, 
tbe  judge  of  the  superior  court  of  the  county  in 
which  the  real  property  is  situated  shall  be  dis- 
qualified, an  irrigation  district  is  indoded  with- 
in the  phrase  "public  agency."— Lindsay-Strath- 
more Irr.  Dist.  v.  Superior  Court  of  Tulare 
County.  187  P.  1056. 

€=»3H3)  (Cal.)  In  a  suit  to  enjoin  an  irrigation 
district  from  pumping  water  from  the  under- 
ground flow  of  a  river,  defendant,  for  the  pur- 
pose of  showing  the  judge's  disqualification, 
could  flilego  the  facts  as  to  the  mauuer  in 
which  the  pnmping  would  affect  a  lot  owned  by 
the  Judge,  though  they  were  not  shown  on  tbe 
face  of  the  complaint.— Llndeay-Stratbmore  Irr. 
Dist.  V.  Superior  Court  of  Tulare  County,  187 
P.  1051!. 

«s»5l(4)  (Oal.)  In  determining  whether  a  judge 
ia  disqualified  by  hb  ownership  of  a  city  lot 
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vitMn  th«  delta  of  a  river  to  hear  ft  nit  fo  re- 
strain an  irrigation  district  from  pamping  w»- 
ter  from  the  underground  flow  of  such  rtrer,  al- 
legations of  the  complaint  that  the  water  of  the 
river  penetrates  the  soil  of  the  entire  delta,  in- 
cluding lands  not  belonging  to  plaintiffs,  and 
moiatena  and  makes  productive  the  soil  of  such 
lands  of  other  parties,  and  that  such  lands  re- 
quire the  continuance  of  such  underflow,  can- 
not be  disregarded  as  surplusage,  where  the  suit 
is  brought  on  behalf  of  ul  parties  similarly  sit- 
uated as  such  all^atioiu  were  proper  to  show 
the  interest  of  the  persons  for  whose  benefit 
the  suit  was  brought— LindBay^Strathmore  Irr. 
Dist.  T.  Superior  Court  of  Tulare  Oounty,  187 
P.  lOM. 

If  a  judge  has  an  Interest  In  the  aubject-mat- 
ter  of  the  action,  or  has  proper^  which  may  be 
directly  affected  by  the  result  of  the  judgment, 
and  his  interest  is  a  certain  definable,  pecuni- 
ary, or  proprietary  interest,  or  relation  which 
will  be  directly  affected,  the  court  will  not  con- 
alder  the  extent  of  his  interest,  nor  Inquire  in- 
to the  effect  it  would  have  upon  hia  rulings  in 
determining  whether  he  Is  disqualified.— Id. 
<8=953  (Cal.)  Under  Code  Civ.  Proc.  S  170,  subd. 
1^  (Qsqualifying  a  judge  to  sit  or  act  In  an  ac- 
tion in  which  he  is  interested,  there  can  be  no 
estoppel  to  raise  the  question  of  disqualifica- 
tion by  the  acts  of  the  party,  at  least  prior  to 
final  judgment;  especially  in  view  of  subdivision 
2,  authorizing  a  written  waiver  of  disqualifica- 
tion by  relationship.— Lindsay-Strathmore  Irr. 
Dist  V.  Superior  Court  of  Tulare  County,  187 
P.  10C6. 

^»54  (Cal.)  Where  a  Judge  is  diagualified  by 
Interest  in  the  action,  consent  of  the  parties 
cannot  impart  validity  to  the  proceedings. — 
Undsay-Strathmore  Irr.  Dist  v.  Superior  Court 
of  TuUre  County,  187  P.  100ft. 

JUDGMENT. 

See  Abatement  and  Revival,  ^aiTl;  Army  and 
Navy,  ^>84;  Execution. 

For  judgments  in  particalar  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

Tor  review  of  judgments,  see  Appeal  and  Error. 

I.  MATURE  AMD  E8SENTIAZ.8  DC 
GEMB&AL. 

4s9l  (Utah)  Courts  must  proceed  In  an  or- 
derly manner,  and  the  relief  awarded  in  a 

S'ven  case  must  be  such  as  is  consistent  with 
e  rules  of  practice  applicable  to  the  pro- 
ceedings in  which  the  relief  is  sought.— Hamblin 
V.  State  Board  of  Land  Com'rs,  187  P.  178. 
«=>5  (Okl.)  It  is  essential  to  the  creation  of 
a  judgment  that  there  shall  be  a  judgment 
which  is  final  and  not  merely  interlocutory, 
capable  of  collectioQ  by  execution  against  the 
debtor's  property,  rendered  by  a  lawfully  and 
validly  constituted  court,  and  which  is  a  valid 
and  subsisting  judgment  for  the  payment  of 
a  definite  and  certain  sum  of  money. — Harrlss 
V.  Parks,  187  P.  47U. 

e=s>l9  (Idaho)  When  the  complaint  in  an  ac- 
tion to  foreclose  a  mortgage  alleges  that  a  cer- 
tain sum  is  a  reusunable  attorney  fee  and  this 
fact  is  denied  in  the  answer,  and  no  evidence 
is  introduced  in  support  of  the  issue  thus 
raised,  it  is  error  to  allow  an  attorney  Cee.-~ 
Muckle  V.  Hill,  187  P.  im. 
®^2I  (Nev.)  In  proceedings  for  the  deter- 
mination of  water  rights  initiated  before  the 
state  engineer  pursuant  to  the  Water  Law,  de- 
cree of  the  district  court,  on  exceptions,  pur- 
suant to  section  35  as  amended  by  St.  1915, 
c.  203,  to  the  determination  of  the  engineer, 
reading  that  the  court  had  reviewed  all  the 
proof  and  the  facta  and  the  relative  determina- 
tions by  the  engineer,  and  had  reached  conclu- 
sions on  thp  law  and  fncts  coincitlent  with  the 
determination  of  the  engineer,  and  directing  de- 
cree affirming  hia  order  of  detfrmination,  de- 
spite section  36  as  amended  by  St.  1913,  c  203, 


kM  in  no  HDH  a  deerea  which  In  a  water  case 
shoold  be  aa  definite  as  language  can  make  it 
and  should  dispose  of  each  issue  raised  by  the 
exceptions  to  tiie  determination  of  tlie  state  en- 
gineer.—Scossa  V.  Church,  187  P.  1004. 

m.  OM  OOMSEMT,  OFFEB.  OK  AD- 

lassiOM. 

«=»pO  (OM.)  A  judgment  by  eonaent  la  re- 
garded as  in  tbe  nature  of  a  contract,  and  Is 
a  binding  obligation  between  the  parties  there- 
to, wbleb  neither,  in  the  absence  of  fraud  and 
mistake,  haa  tbe  right  to  mt  aslda  and  diare- 
Sardr-Oobb  v.  Kfl^gnrorth,  107  P.  477. 

XT.  BT  DEFA1TI.T. 
(A)  R*«BUttM  aa«  V*ll«tT> 

^130  (Colo.)  On  appeal  from  refusal  to  set 
aside  a  judgment  rendered  against  the  cor- 
porate maker  of  notes,  that  judgmmt  was  en- 
tered on  proof  and  not  by  the  clerk  on  default 
held  established  by  recital  in  the  order  for 
judgment  that,  'Evidence  being  produced, 
•  .  •  •  It  is  ordered  by  the  court,"  etc,  and 
by  the  allowance  of  an  attom^s  fee  dif- 
ferent from  that  prescribed  in  the  ■otes.— 
HiUe  V.  Evans,  187  P.  815. 

(B)  Op««la0  M  Settiaw  Aal«e  Detanlt. 

*=>I38(2)  (CaI.App.)  In  an  action  by  road 
contractors  against  the  county,  defendant's  mo- 
tion to  set  aside  its  default  held  properiy  de- 
nied;  the  trial  court  having  found  that  tbe 
attorneys  for  defendant  were  willfully,  groesly. 
and  inexcusably  negligent  in  their  failure  to 
prepare  and  file  answer  before  the  de^tdt  wu 
entered— a  conclusion  sustained  by  the  facta— 
Nohl  V.  Del  Norte  County,  187  P.  761. 
«»I39  (CalJ^>p.)  Motion  to  set  aside  default 
judgment  Is  addreiaed  to  the  sound  discretion 
of  the  coort— Nohl  v.  Del  Norte  Coan^,  187 
P.  761. 

^»I39  (Colo.)  A  petition  to  vacate  a  de&ult 
judgment  is  addressed  to  the  sound  discretion 
of  the  trial  court,  which  will  not  be  interfered 
with  upon  appeal  except  for  s  clear  ebnae  of 
discretion.— Hille  v.  Evsns,  187  P.  315. 

The  trial  court  did  not  abuse  its  discretian 
in  refusing  ,to  set  aside  a  default  judgment 
uainst  tbe  corporate  maker  of  notes,  wbera 
the  petition  was  not  brought  until  three  months 
after  entry  of  judgment,  and  the  petitioners 
claimed  a  valid  defense  to  only  part  of  the  • 
notes,  and  corporation  had  received  the  money 
represented  by  the  notes.— Id. 
*=>t4l  (Colo.)  Corporate  officers  signing 
promiasory  notes  caimot  later  attack  a  de- 
fault judgment  based  on  such  notes  on  the 
ground  that  the  notes  were  fraudulently  giv- 
en.—Hille  V.  Evana,  187  P.  315. 
«=»t43(ll)  (Cal.App.)  Where  default  was 
due  to  miatake  of  a  derk  of  the  defendant's 
attorney  in  obtaining  an  exten^n  of  time 
when  the  court  had  no  power  to  grant  a  fur- 
ther extension,  and  in  misleading  the  attorney 
as  to  time  within  which  to  answer,  court  had 
a  right  to  act  aside  the  default,  though  the 
mistake  was  one  of  law.— Petersen  v.  Bolder. 
187  P.  99. 

<£=>I62(4)  (CaLApp.)  Where  party  in  default 
makes  seasonable  application  to  be  relieved 
therefrom,  and  files  an  affidavit  of  merits  al- 
leging a  good  defense,  and  Uie  plaintiff  files 
no  counter  affidavit  and  makea  no  showing  that 
he  has  suffered  any  prejudice  or  that  injustice 
will  reault  from  the  trial  of  the  case  upon  its 
merits,  very  alight  evidence  will  be  required  to 
justify  a  court  in  eetting  aside  the  default.— 
Petersen  v.  Holder,  187  P.  99. 
^=»I62(4)  (Colo.)  On  petition  to  set  aside  a 
default  judgment  against  the  corporate  maker 
of  notes,  evidence  that  tbe  notes  were  given 
for  advances  to  the  corporation,  etc.,  AcTd  to 
suatain  a  finding  that  the  notes  were  not  pro- 
cured by  fraud,  as  against  general  allegations 
that  plaintiff  payee's  mismanagement  of  de- 
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fendant  eorporttloB  bad  It  noeMurj  for 
It  to  bMrow  the  m<Hie7."-HlU«  Brua,  187 
P.  816. 


VI.  ON  TBL&I.  OF  ISSmBS. 
(B)  PartlvB. 

«©=>237(1)  (NeT.)  In  «d  action  for  falae  im- 
priaoDment,  judnnent  may  be  entered  against 
a  sinaie  defendant,  thonch  the  conamracy 
charged  be  not  pioven.— Dixon  t.  OLij  ot  Beno, 
187  P.  80& 

IZ.  OPEVIVO  OR  TAOATnVO. 

^=>338  (Idaho)  Comp.  St.  1919,  i  (1726,  prOTid- 
ing  relief  from  judgments  taken  through  mis- 
take, inadvertence,  eurpiiae,  or  excusable  neg- 
lect of  a  party  on  a  proper  application  within 
six  montha  after  adjoamment  of  term  at  whic^ 
it  was  entered,  provldea  an  independent  pro- 
ceeding wtaidi  eziata  eonennendy  mtb  the  ngbt 
of  an  appeal  from  the  JndgmenL— SCIler  t. 
Prout,  1ST  P.  948. 

A  party  deairing  relief  under  Oomp.  St.  1919, 
I  6726,  from  a  jndgment  taken  through  mistake, 
inadvertence,  surprise,  or  excusable  neglect  of 
a  party,  and  also  an  appeal  from  the  judgment, 
should  appeal  therefrom  and  apply  to  trial 
coart  for  relief  tinder  the  atatnte,  notwlthstand- 
ing  BDch  appeaL— Id. 

«=^342(1)  adaho)  Comp.  St  1919,  {  6726, 
providing  for  relief  from  Judgmenta  taken 
through  mistake,  inadvertence,  sarprise,  or 
excusable  neglect  of  a  party,  aathoriied  the 
diatrlct  court  to  grant  Uie' relief  therein  con- 
templated if  a  proper  application  is  made  with- 
in six  months  after  the  adjournment  of  term  in 
which  Judgment  is  entered.— Miller  v.  Pxout, 
187  P.  948. 

«S3342(1)  (Kan.)  A  court  haa  no  diaoretion- 
ary  control  over  a  judgment  after  the  «ld  of 
the  term  of  court  at  which  it  is  rendered.— 
Moore  t.  McFberson.  187  P.  8S4. 

Z.  XQmTABUB  BBLISr. 
(A)  Ilatars  of  RenedT  mnA  OvoamAa. 

4s»447(l)  (Cal.)  A  former  owner  who  aaes 
to  vacate  foreclosure  decree  against  her  gran- 
tee of  record,  claiming  she  reserved  a  right  in 
the  premises,  should  show  a  meritorious  de- 
fense against  the  incumbrance.— Bawley  v. 
State  Aasur.  Co.,  Limited,  ot  Liverpool,  Sng- 
land,  187  P.  L 

XI.  COIXATEKAL  ATTACK. 
(B)  GronMds. 

®=3503  (OkL)  The  mere  splitting  ot  a  cause 
of  action  does  not  render  the  judgments  ren- 
dered thereon  void  and  sobject  to  collateral 
attack.— Hardwi(&e>Etter  Go.  v.  Clt7  of  Dur- 
ant,  187  P.  484. 

Zm.  KEBOEB  AUD  BAB  OF  OAVBES 
OF  ACTIOH  AITD  DEFEHSES. 


(C) 


PerMona  Wlio  may  Take  Advantage  of 
tbe  Bar. 


<8=>632  (Wash.)  Where  a  federal  disbursing 
agent  drew  checks  on  government  funds  de- 
posited fn  plaintiff  bsnk,  to  fictitious  payees, 
forged  their  indorsements,  indorsed  and  de- 
posited them  to  bis  credit  under  a  fictitious 
name  in  defendant  bank,  which  received  pay- 
ment thereof  from  plaintiff,  a  judgment  for  the 
United  States  for  the  deposit  against  plaintiff 
does  not  foreclose  defendant  in  plaintiff's  ac- 
tion against  defendant,  though  it  was  advised 
ot  and  tendered  the  defense  in  the  government 
action.— National  Bank  of  Commerce  of  Se- 
attle V.  Seattle  Nat.  Bank,  18T  P.  842. 

XXV*  OOBOLUBIVEKEaS  OF  ADJODI- 

GATION. 
(B)  Persona  Concluded. 

«Es>66e^  (Cal.)  Where  a  ault  is  brought  on  be- 
half ot  all  persona  Blmilarly  situated,  audi  per- 
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•ou  are  quart  pardaa,  and  naj  intervene  and 
make  tbemaelTes  actual  partlea  when  necessary 
for  the  protection  of  their  interest,  and  they  are 
bound  by  the  decree.— lindsay-Strathmore  Irr. 
Diet  V.  Superior  Court  of  Tulare  County,  187 
P.  1086. 

«=s>675(l)  (Colo.)  SborUiand  reporter  ap- 
pointed by  the  referee  to  take  evidence  was 
not  a  party  to  the  action,  and  where  his  claim 
of  special  contract  with  the  parties  covering 
his  services  was  not  adjudicated  therein,  and 
he  was  not  heard  on  entry  of  order  as  to  pay- 
ment of  his  compensation  entered  on  motion  of 
the  referee,  he  is  not  bound  thereby  on  any 
theory  of  res  judicata,  nor  is  the  defense  of 
pendency  of  the  other  action  available  to  a 
party  when  sued  by  the  reporter  on  his  spe- 
cial oontracb— Beitler  v.  Olson,  187  P.  818. 

iC\  Matters  Coaclnded. 

«=>7I3(1)  (CaLApp.)  Under  Code  CHv.  Proc. 
|{  1908,  1911,  only  those  issues  which  were 
actually  and  necessarily  included  in  the  judg- 
ment will,  in  the  absence  of  findings,  be  deem- 
ed adjudicated.— McDuff  v.  McDuff,  187  P.  37. 
^=>72i  (Kan.)  In  suit  by  an  administrator  to 
subject  real  property  to  payment  of  claim 
for  contribution  on  account  of  the  satisfaction  of 
a  judgment,  brought  against  the  chUdren  and 
devisees  ot  a  decedent  under  mutual  will  of 
himsdf  and  hie  wife,  former  judgments  held 
to  establish  plaintifTa  rights  as  against  de- 
fendants to  compel  contribution  from  the  estate 
of  the  deceased.— Postlethwaite  v.  Edaon.  187 
P.  688. 

«=9743(2)  (CaLApp.)  A  judgment  in  favor  ot 
a  busbaiid  In  a  wif e  s  action  for  separate  main- 
tenance is  not,  where  findings  were  waived,  an 
adjudication  conclusive  against  the  right  of  the 
wife  to  maintain  ejectment  for  the  premises, 
standing  la  her  name,  naed  as  their  home.— 
McDuft  V.  McDulf,  187  P.  37. 
«=3743(2)  (OkL)  The  dismissal  with  prejudice 
of  an  action  by  a  full-blood  Indian  heir  to  re- 
cover inherited  allotted  lands,  to  quiet  title, 
and  for  damages  for  wrongful  detention,  fol- 
lowed by  an  order  ot  court  denying  an  applica- 
tion to  vacate  the  dismissal  and  to  reinstate 
the  action,  and  from  which  no  appeal  was 
taken,  in  view  ot  fact  that  when  action  was 
begun  no  conveyance  bad  been  made  or  at- 
tempted, though  thereafter  and  prior  to  ad- 
verse order  a  conveyance  was  made,  and  that 
in  such  case  the  validity  of  the  deed  was  nei- 
ther involved  nor  determined,  cannot  be  set 
up  in  bar  of  rights  of  heir  of  auch  plaintUt 
In  aoit  to  whidi  she  is  a  party  and  in  which 
the  validity  of  the  sidtsequent  deed  was  a 
material  iaane.— Brink  t.  Canfield,  l87  F.  228. 

xvn.  rokmoK  jin>oMEim. 

«s38t5  (Or.)  Const.  U.  S.  art.  4,  {  1,  requirea 
that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other 
state;  but  in  order  to  maintain  an  action  on 
a  money  jndgment  recovered  in  another  state 
the  judgment  must  be  a  final  adjudication  in 
fuU  force  in  the  state  where  rendered,  capable 
of  b^ng  there  enforced  by  final  procesa.— 
Levine  v.  Levhie,  187  P.  609. 
05>8I8(1)  (Cal.App.)  Child  being  within  the 
jurisdiction  of  the  state  courts,  tbey  are  not 
precluded  by  any  judgment  or  order  of  a  sister 
state  from  inqnlring  into  and  determining  in 
its  own  behalf  what  are  the  best  interests  of 
the  child  as  regarda  ita  custody.— Anthony  v. 
Tarpley,  187  P.  779. 

«=9BI8(7)  (CalApp.)  The  record  of  a  jodg- 
ment  rendered  in  another  state  may  be  im- 
peached by  extrinsic  evidence  that  the  facts 
oecesaarisr  to  give  the  court  pronouncing  it 
jurisdiction  did  not  exist,  and  this  is  true  al- 
though the  record  sought  to  be  impeached  may 
redto  the  jurisdictioDal  facta.— AnUiony  v.  Tar- 
pley, 187  P.  779. 
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JUDICIAL  POWER. 

Sm  ConstitntioQal  Law,  ^70. 

JUDICIAL  SALES. 

See  Joint  Adventures,  ^^S:  MortKagei, 
626,  520,  590;  Municipal  Corporatitnu,  «=» 
484;  Taxatioii.  «=>655. 

JURY. 

See  Griniliial  Law.  «=»85!Mffi8,  1144;  New 
Trial.  «S944,  66;  Trial,  «=s»374. 

U.  RIOBT  TO  TRIAL  BY  JURT. 

«=»I2(2)  (UoDt.)  Tbe  right  to  trial  hy  jury 
in  the  clasBes  of  cases  in  which  it  was  enjoyed 
at  the  time  the  Constitution  was  adopted  re- 
mains inviolate,  and  is  smired  to  all  br  ar- 
ticle 3,  I  23,  but  in  all  other  cases  the  Le^s- 
lature  may  provide  for  a  trial  or  bearing  with- 
out a  jury.— State  v.  Kelly,  187  P.  637. 
^13(18)  (Ohl.)  That  the  aouwer  in  an  ac- 
tion for  the  recovery  of  real  property  asks 
that  the  title  thereto  be  quieted  in  the  defend- 
ant as  against  the  dalms  of  plaiatiffs  does  not 
make  the  action  a  nonjury  cause,  but  it  remains 
an  action  properly  triable  by  a  jury,  under 
Hev.  Laws  1910,  {  491>3.— Gil!  v.  Fixico,  187  P. 
474. 

«5»I4(2)  (Okl.)  Under  Rev.  Laws  1»10,  | 
4993,  providing  that  issues  of  fact  arising  in 
actiotfs  to  recover  specific  real  property  shall 
be  tried  by  the  jury  unless  a  jury  is  waived. 
It  is  error  for  the  conrt  to  refuse  a  jury  In 
such  action  upon  proper  demand  therefor.— 
Gill  T.  Fiiico,  187  P.  474. 
«sy|4(4)  lCaI.App.)  In  an  action  by  the  sell- 
er of  an  engine  to  recover  a  balance  due  on 
the  purchase -money  notes  secured  by  mortgage, 
chanfred  into  a  suit  in  equity  to  foreclose  the 
mortgage,  the  trial  court  did  not  err  in  denying 
defendant  buyers'  application  for  trial  by  jury; 
a  jury  being  allowable  in  equity  only  as  a  mat- 
ter of  grace,  while  foreclosure  suit  involves 
an  equitable  remedy. — J,  I.  Case  Threshing 
Mach.  Co.  V.  Copren  Bros.,  187  P.  772. 
^»14(5)  (UoDt.)  In  suit  based  on  fraud  and 
Intent  to  cheat  by  having  property  in  question 
transferred  to  a  brother,  prayer  being  that  de- 
fendant be  adjudged  to  hold  a  one-half  interest 
in  trust  for  plaintiff,  plaintiff  was  not  entitled 
to  a  jury  trial,  and  tea  judge  could  disregard 
findings  of  the  jury.— Bosauatz  t.  Ostronich, 
187  P.  1009. 

^=»I4(12)  (Cal.App.)  In  proceedings  under  the 
Bedlight  Abatement  Act  charging  commission 
of  a  nuisance  in  a  leased  building,  defendants 
were  not  t-ntitled  to  a  jury  trial.— People  v.  Pe- 
terson, 187  P.  1079. 

€=»I9(15)  (Mont.)  The  Prohibition  Enforce- 
ment Act  does  not  violate  Const,  art.  3,  f  23, 
securing  the  right  of  trial  by  jury  in  aU  cases 
in  whicn  it  was  enjoyed  when  the  Constitution 
was  adopted,  in  providing  that  intoxicants  may 
be  forfeited  and  destroyed  after  a  snmrnary 
bearing  by  the  court  and  a  determination  of 
their  contraband  character;  such  summary 
proceedings  at  common  law  not  having  been 
triable  by  jury  as  matter  of  right,— State  v. 
Kellv.  187  P.  637. 

<|X=>3I(1)  (Okl.)  Sess.  Laws  1917,  c.  188.  is 
not  repugnant  to  ('onst.  U.  S,  or  to  amendment 
7  thereof,  providing  that  "the  right  of  trial  by 
jury  sliall  be  preiserved,"  nor  to  Const  Okl.  art. 
2,  §  19,  providing  that  "the  right  of  trial  by 
jury  shall  be  and  remain  inviolate,"  because  a 
Jury  trial  on  question  whether  an  automobile 
seized  under  the  law  was  being  unlawfully 
used  for  conveying  intoxicuting  liquors  is  de- 
nied,— One  Hudson  "Super-Six  Automobiio, 
Model  J,  No.  4197,  Engine  No.  39527,  v.  State, 
187  P.  806. 


JUSTICES  OF  THE  PEACE. 

Se«  FroUbitioD.  «=s>3,  6. 

KEEPERS. 

Sea  Sheriffs  and  Constables,  «s>79. 

KEY. 

See  Landlord  and  Tenant,  «s»116w 

KIONAPPINa 

Sea  Criminal  Law,  ^200^  SflS.  783,  824. 

LACHES. 

See  Mtmicipal  Corporations,  <S=»2l>4. 

UNDLORD  AND  TENANT. 

See  Abatement  and  Bevival.  «:=>16;  Appeal  and 
Error,  «c=>1039;  Cancellation  of  Instruments. 
€=>47;  Corporations,  ^s>264,  426;  Damages. 
^80,  85;  Kvidence,  «s»461:  Guaranty,  «=> 
53;  Indians,  «=s»16;  Malicious  Prosecution, 
25;  Mines  sod  Minerals.  «s»63,  58,  73.  73Vs- 
74,  77,  78,  79;  Mortgages,  «S925.  497;  Plead- 
ing, $b)8;  Reformation  of  Instruments,  4=s» 
45:  Use  and  Occupation. 

n.  LEASES  ANDAOBEEKEKTB  XH 
GENEBAL. 

(B)  c«iis<pvctioB  M<  OpevatioB. 

«s»37  (Cal.App.)  The  scope,  purpose,  and  ef- 
fect of  a  lease  must,  under  Civ.  Code,  ^  1641, 
be  determined  from  a  consideratioD  of  it  as  a 
whole,  rather  than  by  resort  to  any  indiTidual 
clause.- Lang  v.  Padfic  Brewing  &  Malting 
Co.,  187  P.  81. 

Such  construction  should  be  placed  on  a 
lease  as  to  render  all  its  clauses  harmonious 
and  consistent.— Id. 

Under  Civ.  Code,  |  1643,  a  lease,  having 
been  construed  to  give  effect  to  oU  its  terms, 
should  be  given  such  an  interpretation  as  will 
make  it  effective  in  conformity  vith  intention 
of  parties. — Id,  • 

Under  Civ.  Code,  {  1849,  if  the  terms  of  a 
lease  are  in  any  way  ambiruoua  or  uncertain, 
it  must  be  Interpreted  Id  the  sense  in  which 
the  lessee  believed  at  the  time  of  making  it 
that  the  lessor  understood  it—Id. 

Under  Civ.  Code,  S  1044,  words  and  sen- 
tences in  a  lease  should  be  construed  to  make 
sense  and  reason. — Id. 

«s»40  (Cal.App.]!  If  necessary  for  a  full  un- 
derstanding of  its  terms,  a  lease  sbonld  be 
read  in  the  light  of  a  previous  agreement  un- 
der which  it  arose,  in  order,  if  practicable,  to 

E'.ve  effect  to  the  agreement  of  the  parties.— 
^a^^T.  Pacific  Brewing  &  Malting  Co.,  1ST 

IV.  TERMS  FOB  YEARS. 
(A)  Nature  Mnd  Extent. 

®s»72  (Cal.App.)  Where  a  lease  provided  that 
it  was  for  the  term  of  10  years,  commencing 
on  the  1st  day  of  August,  1907,  and  further 
provided  that  in  event  the  lessor,  who  was  to 
construct  a  building,  should  be  unable  to  de- 
liver possession  at  the  time  agreed,  the  lease 
should  not  be  voidable,  nor  should  the  lessee 
be  liable  for  rent  until  possession  was  deliv- 
ered,  but  the  terms  of  the  lease  should  be  "ex- 
tended," the  lease  contemplated  a  full  term  of 
10  years  after  delivery  of  possession,  notnith- 
standing  use  of  the  plural  word  "terms":  the 
word  "extended"  meaning  stretched,  spread,  or 
drawn  out.— Lang  v.  Pacific  Bren'ing  &  Mail- 
ing Co.,  187  P.  81. 

(B)  .AMlicnment,    Sablettltts,    and  Hort- 

€=378(1)  (CaLApp.)  In  case  of  a  lease  or  assign- 
ment of  luue,  signed  bj  the  lesaw,  under  which, 
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Without  dgniiif,  the  lesBee  or  aasisnee  enters 
into  posHSriOB  of  tbe  demised  premises,  and 
l>a7B  rent  in  accordaace  witb  tbe  terms  of  tbe 
lease  or  assigDment,  it  is  of  tbe  same  binding 
force  and  effect  as  tliougb  the  lessee  or  assignee 
bad  signed  it.— Lopizicb  v.  Hatter,  187  V.  1076. 
<S=»79(3)  (CaJ.App.)  Where  a  lease  wae  assigri- 
to  a  brewing  company  whicb  obligated  itself 
expressly  to  pay  tne  rent  to  tbe  end  of  tbe 
cerm,  the  lessors  conaenting  to  the  asBignment, 
tbe  breTring  company's  act  in  xeassigmog  the 
lease  to  another  did  not  terminate  its  contract 
to  pay  rent,  or  reliere  it  from  the  liability  as- 
Bumed  thereby,  and  on  default  the  lessors  were 
entitled  to  stand  on  the  lease  and  the  contract 
between  tbe  leasee  and  the  brewing  company  for 
tbeir  benefit,  and  to  sue  both  parties  as  though 
both  were  origiiml  obligors.— Loi^sich  v.  Salter, 
1S7  P.  1076. 

"V.  TCTAKOnW  rBOM  TBAB  TO  TBAK 

aud  month  to  mokth. 


_  •  116(5)  (Cal.App.)  In  case  of  a  lease  from 
month  to  month,  tbe  estate  does  not  termi- 
nate  by  m«re  lapse  of  time,  and  neither  party 
can  terminate  the  relation  without  giving  no- 
tice in  advance  for  the  time  required  by  law; 
such  a  tenancy  may  be  terminated  by  notice, 
under  Civ.  Code,  S  1940,  for  one  month  be- 
fore expiration  of  tbe  term.— Dom  v.  Oppen- 
heim,  187  P.  462. 

Tender  of  keys  to  the  lessor  bj  the  lessee  of 
a  store  from  month  to  month  was  a  mere 
offer  to  terminate  tenancy  and  snrrender  pos- 
BCRsion,  whicb,  when  promptly  declined  by  the 
lessor,  did  not  operate  as  tbe  notice  necessary 
to  terminate.— Id. 

vn.  VKBMtsBB  Aitp  ByjoTmanp 
Ann  USB  thereof. 

(B)  PoMesslom,  Bnjormeiit.  and  Vmt, 

«=»I34(S)  (Cal.App.)  Under  a  lease  providing 
tbe  premises  were  to  be  used  for  the  purpose 
of  conducting  and  carrying  on  the  business 
pertaining  to  a  general  retail  liquor  estab- 
Ualunent,  defendant  wa«  not  limited  to  con- 
ducting a  liqaor  business,  bnt  migbt  carry  on 
any  lawful  business  for  which  tbe  premises 
might  have  been  of  equal  or  greater  value;  tbe 
provision  being  pernussive  rather  than  restric- 
tive^— SecuritT  Trust  &  Savings  Bank  t.  €3ans- 
■en,  187  P.  140. 

Vm.  BENT  AND  ADVANCES. 
(A)  niiElit*  ana  Liabilities. 

®=>l99'/2  (Cal.App.)  There  was  no  eviction  of 
tenant  under  a  lease  providing  be  might  carry 
on  a  general  retail  liquor  business,  a  permis- 
sive ratber  than  a  restrictive  provision,  by  an 
ordinance  of  the  city  rendering  It  Impossible 
for  the  tenant  to  conduct  a  hquor  business; 
he  not  being  restricted  in  tbe  use  of  the  prem- 
ises for  other  businesses.— Security  Trust  & 
Savings  Bank  v.  Claussen,  187  P.  UO. 
<5=>200(2)  (Cal.App.)  Under  Civ.  Code,  8  1611, 
providing  that  the  consideration,  where  amount 
thereof  is  left  to  discretion  of  ''interested  par- 
ties," must  be  reasonable,  where  lease  requir- 
ed lessor  to  make  redDction  in  rent  on  enact- 
ment of  law  prohibiting  sale  of  liquor  on  tbe 
premises,  the  reasonable  rental  value  of  the 
premises  for  the  remainder  of  tbe  term  on  the 
enactment  of  such  law,  if  the  parties  were 
unable  to  agree  on  a  proper  reduction,  should 
be  submitted  to  tbe  court,  and  Its  determioa- 
tion  will  constitute  the  lessee's  liability  as 
though  originally  written  In  tbe  lease:  the  les- 
sor being  an  "interested  jparty,"  within  such 
statute.— Security  Trust  &  Savings  Bank  v. 
Claussen.  187  P.  142. 

«3»2I3(1)  (Cal.App.)  Lessee,  having  accepted 
lessor's  order  on  lessee  for  rent  payable  to 
lessor's  creditor  secured  by  trust  deed,  with- 
out diaclomos  fact  that  she  bad  received  re- 
ceipt for  such  rent,  could  not  assert  such  re- 
ceipt for  more  tlian  the  rent  she  liad  actually 


?sid,  as  against  the  lien  of  the  trust  deed. — 
'ropical  Inv.  Co.  v.  Brown,  187  P.  133. 
Lessee,  having  signed  agreement,  subsequent 
to  lessor's  execution  of  trust  deed  to  secure 
loan,  to  which  lender  was  a  psrty,  waiving 
damages  for  delay  In  eonstruction  of  building 
and  all  claims  of  any  sort  under  tbe  lease  to 
date  of  agreement,  could  not  assert,  as  against 
lien  of  the  trust  deed,  a  receipt  for  more  rent 
than  she  actually  paid,  previously  given  her 
by  lessor,  without  knowledge  of  lender,  for 
rent  for  some  months  subseqnmt  'to  date  of 
agre^ent.— Id. 

on  AmOmum. 

€=»230(1)  (CaLApp.)  Xn  an  action  for  rent  of 
store  premises  leased  from  month  to  month 
to  a  firm  which  incorporated,  complaint,  though 
not  directly  alleging  that  tbe  company,  a  de- 
fendant, was  the  lessor's  tenant,  which  alleg- 
ed that  it  was  agreed  tbe  rent  was  to  be  paid 
tbe  lessor  by  the  company  in  advance  every 
month,  in  connection  with  other  allegations,  as 
well  as  the  answer,  held  sufficient  to  support 
judgment  for  the  lessor,  in  the  absence  oi  ob- 
jection below.— Dorn  v.  Oppenheim,  187  P. 
462. 

«=»230(8)  (Cal.App.>  In  an  action  for  rent  of 
store  premises  leased  from  month  to  month  to 
a  firm  which  incorporated,  in  view  of  the  com- 
plaint, answer,  and  admission  of  defendants' 
counsel  that  there  was  a  month  to  month 
tenancy  between  plaintiff  lessor  and  tbe  com- 

{lany  up  to  the  time  of  vacation  of  the  yrem- 
Bes,  evidence  as  to  the  relstion  of  the  parties 
prior  to  the  date  of  vacation  htld  unnecessary. 
—Dom  V.  Oppenheim,  187  P.  462. 
«=»230(9)  (Cal.App.)  In  an  action  for  rent  by 
the  lessor  of  premises  for  use  In  tbe  retau 
liquor  business,  where  the  lease  provided  that 
if  the  city  voted  dry,  and  by  reason  of  such 
fact  tiie  rental  value  of  tbe  premises  was  im- 

E aired,  the  amount  of  rent  should  be  reduced, 
ut  defendant  did  not  allege  that  by  reason 
•of  the  dty  hsving  voted  dry  the  rental  value 
was  less  than  the  amount  stated  in  the  lease 
and  aned  for,  testimony  as  to  tbe  reasonable 
rental  value  of  the  property  was  inadmissible; 
there  being  no  issue  thereon.— Security  Trust 
&  Savings  Bank  v.  Claussen,  187  P.  140. 
^231  (&>  (pal.App.>  In  an  action  for  rent  of 
■tore  premises  leased  from  month  to  month, 
evidence  of  statements  and  acta  transpiring 
after  the  lessee  and  his  firm  or  company  va- 
cated tbe  store  was  admissible  in  proof  of  the 
lessor's  claim  that  the  tenancy  was  not  ter- 
minated at  the  time  of  vacation,  and  that  the 
tenant  continued  to  exercise  dominion  and 
control  over  the  premises  thereafter. — Dorn  v. 
Oppenheim,  187  P.  462. 

IZ.  RE-EHTRT  Am  BEOOVEB-T  OF 
POSSESSION  MY  I.ANDZ.ORD. 

«^291(8)  (Cal.App.>  Under  Code  Civ.  Proc.  f 
1166,  complaint  in  unlawful  detainer  action, 
not  based  upon  overdue  rent,  was  not  requir- 
ed to  allege  amount  of  rent  due;  such  allega- 
tion being  necessary  only  where  unlawful  de- 
tainer charged  is  for  default  In  payment  of 
rent^^^^ical  Inv.  Co.  ^.  Brown,  187  P.  133. 

LARCENY. 

See  BaO,  <&=bG2:  Bills  and  Notes.  «=>!t20: 
Criminal  Law,  «=»S72.  722C6.  804,  1159, 11(J6, 
1167,  1174;  Indictment  and  Information,  9=9 
119;  Libel  and  Slander,  «=»21. 

I.  OFFENSES   AND  RESPONBIBUJTT 
THEBEFOK. 

(CaLApp.)  The  act,  transaction,  and  event 
constituting  larceny  is  the  taking  of  proiierty 
of  complaining  witness  without  his  cunreiit.— 
People  v.  Bvanoff.  187  P.  54. 
<t=»t4(l)  (Cal.App.)  Where  the  possession  of 
money  has  been  obtained  through  a  trick  or 
device,  with  the  intent  at  the  aime  the  party 
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reeeiveB  It  to  convert  the  wroe  to  Ui  own 
oie,  and  the  owner  of  the  property  parte  mere- 
Ir  with  the  poMeeeion,  and  not  with  the  title, 
UM  Dflenie  u  lareeny.— People  t.  BTsnoff,  187 
P.  M. 

4s»26  (Ca].App.)  In  a  proeecntion  for  larceny, 
defendant  baTing  obtained  money  of  the  com- 
plaining wltnesa  through  fraud,  by  means  of 
mechanical  device  which  apparently  turned 
paper  Into  dollar  bills  and  repreaentaUona  con- 
cerning the  contrivance,  it  was  no  defense 
that  aefendant  may  have  made  other  falae 
representations  to  the  complaining  vitneaa,  by 
which  he  may  have  established  a  confidential 
rdatlonship  with  him;  it  being  enough  that  in 
some  way  the  defendant  became  well  enough 
acquainted  with  the  proaecuting  witness  to 
play  upon  his  ignorance  and  to  take  his  mon- 
ey.—People  V.  Bvanoff,  187  P.  54. 

n.  pBOBEcuTioir  aus  rmnsH- 

MEKT. 
(B)  Bvldenee. 

4=»55  (Okl.Cr.App.)  Evidence,  In  a  prosecu- 
tion for  the  larceny  of  live  stock,  held  sufficient 
to  luatain  a  eonnction.— Brlmmage  T.  State, 
187  P.  497. 

LEASE. 

B«e  Landlord  and  Tenant;  Mines  and  Ifinerals, 
«=»58,  73,  78%,  74,  77,  78.  79. 

LEGISUTIVE  POWER. 

See  Constitutional  Law,  9=»0d. 

LEVEES. 

Be*  Waters  and  Water  Coarses.  ^177, 17Su 

LIBEL  AND  SLANDER. 

I.  WORDS  AlTD  Aora  AOnOltABIJS, 
Ain>  T.TABHiITY  THEREFOR. 

«ss>2l  (Wash.)  To  say  that  defendant,  "or  his. 
kids,"  stole  certain  articles,  gave  plaintiff  a 
right  of  action  for  slander,  notwithstanding 
the  alternative  language,  when  accompanied 
by  the  further  statement  that  defendant  saw 
part  of  the  stolen  articles  in  defendant's  bam, 
and  waited  for  the  other  articles  to  ^ow  up 
before  bavinf  him  arreatod^Ikvd  t.  Hcaly. 
187  P.  842/^ 

HI.  J  UBTUUCATIOM  AlTD  XmOA^ 

TION. 

4=>54  (Mont.)  Where  a  statement  of  defend- 
ant in  a  slander  case,  to  the  effect  that  plaintiff 
insurance  agent  had  made  a  criminal  rebate, 
was  shown  to  be  true,  recovery  could  not  be 
had.— Smith  V.  Eleinscfamidt,  1S7  P.  8M. 

LICENSES. 

Bee  Constitutional  Law,  ^s»G6;  Corporations, 
«=s>608,  617;  Zntoxiceting  Liquors,  «=>&S. 
103;  Munldpia  Corporations,  «b962S;  Phyai- 
ciana  and  Surgeons,  «b»5^  11. 

LIENS. 

See  Animals,  €=»61:  Attorney  and  Client, 
174,  180,  182,  184,  186,  191;  Bailment,  ^ 
18;  Guardian  and  Ward,  ^163:  Master  and 
Servant,  4=a388;  Mechanics'  Liena;  Mort- 
gages, «=s>137;  Municipal  Corporations,  «s> 
514;  Venue,  «9»5. 

^s>l  (OkL)  A  lien  can  only  be  created  with 
the  owner's  consent,  that  is,  by  a  contract  ex- 
press or  implied  with  the  owner  of  the  prop- 
er^ or  with  some  one  by  him  duly  autbor- 
lied,  or  without  his  consent  by  the  operation 
of  some  positive  rule  of  law,  as  by  statute. 
— Harries  v.  Parks,  187  P.  470. 
4=36  (Okl.)  Statutory  liens  are  looked  upon 
with  jealousy,  and  generally  will  only  be  ex- 
tcmded  to  cases  expressly  provided  for  by  the 


statute,  and  then  taHj  where  ttere  has  been 
a  strict  compliance  with  all  the  statutory  re<i- 
uisites  essential  to  their  creation  and  exist- 
ence.—Hartiss  V.  Parks.  167  P.  470. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Corporations,  ^>2(H. 
Highways,  «3390:  Mechanics*  Liens,  ^260: 
Monkipal  Corporations,  «=»254;  Statotea, 
«=»64,  9S,  122,  141;  Taxation,  «=>S04,  805. 

X.  BTATVTEa   OF  XJMXTATIOir. 

(B)  UnUtetioaa  Applleafel*  to  Fartleslar 
AetloKB. 

«=»22(B)  (GaLApp.)  In  view  of  Code  Ofr.  Proe. 
f  312,  under  sections  837,  838^  and  343,  each 
and  every  cause  of  action  on  any  conpon  for 

trincipal  or  interest  of  irrigation  district  bonds 
isued  under  the  Wright  Act,  which  by  their 
terms  were  payable  four  or  more  yearsprior 
to  filing  of  ihe  complaint,  are  barredv-<;nrtis 
V.  Rialto  Irr.  Dist,  187  F.  117. 

XX.  COMFUTATION    OF    PERIOD  OF 

UMITATIOtf. 
fA)  Aeeraal  of  Blvht  of  Aotfea  or  De- 
feaae. 

^»48(4)  (Cal.App.)  The  statute  of  limitations 
begins  to  run  agamst  action  on  bonds  of  an 
irrigaticm  district  and  their  coupons  when  the 
rl^t  of  action  on  each  bond  and  each  coupon, 
a  distinct  obligation,  is  complete.— Curtis  v. 
Rialto  Irr.  Diet.,  187  P.  117. 
«=>5I{3)  (Cal.App.)  The  statute  of  limltationB 
be^s  to  run  against  action  on  bonds  of  an 
irrigation  district  and  their  coupons  whien  the 
right  of  action  on  eodi  bond  and  each  ODopon, 
a  distiact  obligation,  is  comirieteu — Curtis  v. 
Rialto  Irr.  Diet.,  187  P.  117. 

(B>  PerfovasMce  of  Condltlea.  DemasA. 
and  Notice. 

4^68  (8)  (OaLApp.)  Where  attempted  purchase 
for  city  of  materials  and  supi^iea  for  installa- 
tion of  police  and  Are  alarm  ^ectric  systems 
was  void,  and  the  goods  were  all  delivered  by 
December,  1907,  held  that  right  of  seller  to 
recover  the  property  was  barred  by  la(±ea  and 
limitations  (Code  Civ.  Proc.  I  388,  snbd.  3). 
where  no  demand  was  made  for  return  Bfay. 
1911,  and  suit  was  not  begun  until  August, 
1913.— Gamewell  Eire  Alarm  Telegruh  Go.  v. 
aty  of  Los  Angeles,  187  P.  m 

(O)  Pereonal  XHaabllltlee  ud  PrlTlIeveB. 

«=»72(3)  (OU.)  Under  Bev.  Laws  1010,  | 
4655,  subd.  2,  one  who  was  a  minor  when  a 
cause  of  action  accrued  to  recover  real  estate 
sold  by  administrator  or  guardian  onder  order 
of  court  might  bring  bis  action  witUn  two  years 
after  the  disability  was  removed.— Fnlp  t. 
Squires,  187  P.  921. 

(H)   CToBUneaoeuent  of  AcUom   or  Other 
Frocesdlnv* 

(&=>I25  (Colo.)  In  actjon  by  plaintiff  in  her  in- 
dividual capacity  under  the  state  law  for  death 
of  her  husband,  amendment,  so  as  to  bring  case 
within  Federal  Employers'  Liability  Act  (U.  B. 
Comp.  St.'  SI  8657-8665),  by  maUng  herself  a 
party  platntiiC  as  personal  repreeentatlTe  of  the 
deceased  and  alleging  that  deceased  was  en- 
gaged in  interstate  commerce  at  time  of  acci- 
dent, did  not  state  a  new  cause  of  action  barred 
by  limitationa;  the  death  of  plaintiETs  hus- 
band through  the  negligence  of  defendant  rail- 
road  constituting  the  cause  of  action. — Wilson 
V.  Denver  &  R.  G.  B.  Co.,  187  P.  1027. 
0=»I27{1)  (Cal.App.)  In  an  action  involving 
the  statute  of  limitations,  an  amended  com- 
plaint relates  back  to  the  oommeUeement  of 
the  action,  unless  it  states  a  new  or  a  different 
cause  of  action. — Dillon  v.  Dillon,  187  P.  27. 
®=3l27(4)  (Cal.App.)  In  an  action  by  the  sell- 
er of  an  engine  to  recover  an  all^^  balance 
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due  upon  three  notes  ^ven  by  the  buyers  far 
the  price,  amendment  of  the  complaint  to 
change  the  nature  of  the  action  to  a  Bnit  in 
equity  to  for^oae  the  mortgage  given  by  the 
buyers  on  the  engine  Botd  to  secure  payment 
of  the  notes  was  not  improper  as  setting  up  an 
entirely  different  and  distinct  cause  of  action, 
barred  tinder  Code  av.  Proc.  |  337;  the  only 
change  being  in  th«  remedjr,-^.  i.  Case  Tlireah- 
ing  Mach.  Go.  t.  Gopren  Bros.,  187  P.  772. 


ZH.  AOKHOWXJBDGBCENT,  HEW 
PBOmSE,  AND  PABT 
PATMEirr. 


_  >I42  (CaLApp.)  A  distinct  and  nnconditlon- 
Bl  recognition  of  indebtedness  sued  on,  made 
in  petition  by  minor  defendants  to  court  to 
obtain  anthorixation  fox  the  giving  of  a  sec- 
ond mortgage,  did  not,  under  Code  Civ.  Proc. 
S  360,  tale  tne  caoe  out  of  the  operation  of 
statute;  the  writing  being  addressed  to  court 
and  not  to  the  creaitor.-^per  t.  Smith,  187 
P.  454. 

^»I43<0)  (CalAm.)  In  action  to  foreclose 
mortgage.  Mid,  that  defendants  were  estopped 
to  plead  the  statute  of  limitations  by  reason 
of  the  forbearance  of  the  plaintiffs  assignor  to 
Bue  defendants  at  the  latters'  request  and  np- 
on  their  promise  to  pay  the  mortgage  debt- 
Roper  V.  Smith,  187  P.  4M. 
4=s»l5l(4)  (CaI.App.)  Though  there  was  no  def- 
inite period  that  the  cretutor  agreed  to  for- 
bear where  there  was  a  valuable  consideration 
given  for  the  forbearance,  the  law  will  imply 
that  it  must  be  for  a  reasonable  dnratioo,  so 
that  the  running  of  the  statute  of  limitations 
would  be  snspended  for  a  reasonable  time.— 
Roper  T.  Smith,  187  P.  464. 

IV.  OPERATION  AND  BFFEOT  OF 
BAB  BT  IJICZTATIOH. 


_  >I74(1)  (CaLApp.)  Where  defendants  would 
have  been  estopped  to  plead  limitations  against 
suit  to  foreclose  a  mortgage.  If  it  had  been 
brought  by  the  original  mortgagee,  they  were 
estopped  to  plead  limitations  where  such  suit 
was  brought  bj  the  mortgagee's  assignee,  un- 
der the  rule  that  an  estoppel  operates,  not 
only  on  the  parties  to  the  transaction,  but 
also  on  theiz  privieif.- Boper  v.  SmiUi,  187  P. 
454. 

V.  PIXADUrO,  BVmEHCB^  TBIAIi, 
ABD  REVIEW. 

<8=>20l  (CsI.App.)  In  an  aictlon  to  recover  an 
advancement  made  up  of  five  items,  wherein 
defendant  pleaded  that  recovery  was  barred  by 
the  limitation  provisions  of  Code  CHv.  Proc.  S 
339,  defendant  was  entitled  to  have  a  finding 
CD  the  issue  of  limitationB,  and  tiie  finding,  to 
support  judgment  for  plaintiff,  shonld  have  de- 
termined aoch  iBsne  expressly  in  his  favor.— 
Arery  v.  Hagenlos,  187  P.  119. 

LIQUOR  SELLING. 

8e«  Intoxicatbig  liquors. 

LIS  PENDENS. 

«»29a)  (kan.)  Where  an  action  affecting  title 
to  real  estate  is  brought  against  the  record 
owner  after  he  has  conveyed  it,  but  before 
record  of  conveyance,  and  if  grantee  inter- 
venes therein  before  judgment,  be  is  not  pre- 
cluded by  tiis  delay  in  putting  nia  deed  on  rec- 
ord from  defense  that  be  bought  and  paid  for 
property  without  actual  or,  constructive  no- 
tice of  plaintiff's  claim,  in  view  of  Gen.  St. 

2070.  em.— Nucklea  t.  Tallman,  187 


LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Municipal  Corporations,  4=»625. 

LOGS  AND  LOGGING. 

See  Injunction,  «=936.  S2. 

^3(11)  (Or.)  Contract  of  sale  of  standiag 
timber  operates  to  convey  the  present  title  to 
the  timber,  but  the  estate  thus  created  is  upon 
condition  liable  to  be  defeated  on  grantee's 
failure  to  remove  timber  within  time  specified. — 
Kee  V.  Carver,  1S7  P.  1116. 
«S93(14)  (Or.)  pQTcbaser  of  standfaiB  timber 
for  a  cash  consideration  under  agreement  to  re- 
move within  specified  time  cannot  recover  mon- 
ey paid,  upon  his  title  to  the  Umber  being  de- 
feated b^  his  failure  to  remove  the  ^ber  with- 
in the  time  spedfled  therefor.— Kee  t.  Carver, 
187  P.  lue. 

Where  the  purchase  price  for  standing  tim* 
ber  was  to  be  ascertained  by  the  actual  cutting 
of  the  timber  and  the  manufacturing  thereof  into 
cordwood  which  was  to  be  measured  as  a  basis 
for  computation  of  the  amount  to  be  paid,  ven- 
dor upon  purchaser's  failure  to  remove  aU  of 
the  timber  within  specified  time  cbuld  not  re- 
cover balance  of  purchase  price  for  amount  not 
removed  where  such  timber  had  not  been  cat 
and  manufactured  into  cordwood.  since  ven- 
dor, relying  on  provision  of  contract  requiring 
removal  by  certain  date,  is  bound  by  other  pro- 
vision thereof  as  to  ascertainment  of  price. — Id. 

Where  purchaser  of  standing  timber  f^s  to 
remove  a  portion  of  the  timber  within  the  re- 
quired time,  the  standing  timber  goes  with  the 
general  title  to  the  land  after  expiration  of  the 
period  provided  for  removal. — Id. 
^»3(l0)  (Or.)  In  action  by  vendor  of  stand- 
ing timber  for  balance  of  purchase  price  against 
purchaser  who  bad  not  removed  all  of  the  tim- 
ber during  the  period  provided  therefor  by  the 
contract,  where  purchaser's  allegation  that  by 
subsequent  agreement  the  timber  on  part  of  the 
tract  was  eliminated  from  the  original  contract, 
and  that  on  account  of  notice  from  vendor  pur- 
chaser had  suspended  operations  for  certain 
period  during  life  of  contract  were  denied  by 
vendor,  court's  failure  to  make  finding  on  the 
issues  so  raised  Md  material  error.— Kee  v. 
Carver,  187  P.  1110. 

Vendor  of  standing  timber  cannot  recover 
damages  on  purchaser's  failure  to  cut  and  re- 
move timber  within  specified  period  where  price 
cannot  be  computed  because  dependent  upon 
amount  of  cordwood  into  which  timber  can  be 
manufactured,  in  the  absence  of  a  showing  that 
he  has  suffered  damages  by  purchaser's  breach. 
— Id. 

Vendor  of  standing  timber  cannot,  on  pur- 
chaser's failure  to  remove  a  part  of  the  timber 
within  the  specified  period,  claim  the  full  con- 
tract  price  as  a  measure  of  damages  for  pur- 
cbaser'a  breach  in  absence  of  showing  of  other 
damage  sustained,  and  keep  the  titie  to  the  tim- 
ber which  reverted  to  him  by  the  expiration  of  the 
period  within  which  it*  was  to  be  removed, — ^Id. 

In  action  by  a  vendor  of  standing  timber 
against  purchaser  who  failed  to  remove  all  of 
the  timber  within  specified  period,  complaint 
alleging  that  vendor  entered  into  an  agreement 
to  convey  to  third  party  the  land  upon  whi^ 
the  standing  timber  remained,  without  alleging 
that  conveyance  was  actually  o^ade  or  that 
third  party  had  performed  contract  entitling 
him  to  conveyance,  held  insuffident  pleading  of 
damages  sustained  by  vendor  because  of  pur- 
chaser's failure  to  remove  timber  within  re* 
quired  period.— Id. 

LOST  INSTRUMENTS. 

See  Evidence,  «=9l80i. 
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LUMBER  YARDS. 

Bee  Municipal  Oorporationi,  «sa>680,  681,  609. 

MALICIOUS  MISCHIEF. 

(Okl.CrApp.)  Becord  in  prosecution  for 
ths  unlawful  destruction  with  dniamite  of  the 
water  reservoir  of  a  town,  which  was  public 
property,  held  not  to  contain  competent  sub- 
stantive evidence  of  guilt  sufficient  to  sustain 
a  conviction.--Broahesr8  v.  State,  187  P.  254. 

MALICIOUS  PROSECUTION. 

Sec  Attorney  and  Qient.  «a»174. 

n.  WAKT  OF  PROBABXE  CATTSE. 

«s>l5  (Cal.App.)  "Probable  caase"  for  the  In- 
stitution of  an  srtion  does  not  mean  "legal 
cause."— Black  v.  Knight.  187  P.  89. 
«=»I6  (CaLApp.)  Concurrence  of  malice  and 
want  of  probable  cause  is  easential  to  a  recov- 
ery for  malitioua  proaeeutioD.— BlaA  T. 
Knight,  187  P.  89. 

«=>25(2)  (Cal.App.)  Where,  before  bringing 
Unlawful  detainer,  landlord  laid  ail  the  facts  in 
good'  faith  before  an  attorney  and  acted  on 
Dia  advice  to  the  effect  that  he  had  a  good 
cause  of  action,  it  cannot  be  oaid  Uiat  he  in- 
stituted the  suit  without  mobaUe  cause. — 
Black  T.  Knight,  187  P.  80. 
4=»25<3)  (GalApp.)  There  is  a  presumption  in 
an  action  for  malidous  prosecation  that  de- 
fendant had  reasonable  cause  for  instituting 
suit,  where  he  obtained  a  judgmeat  in  the 
tnal  court,  although  reversed  on  appeal,  and 
such  presumption  is,  in  the  absence  of  fraud 
in  obtaining  such  Judgment,  conclusive.— Black 
T.  Knight  187  P.  8». 

PlalntiFs  dismlaaal  of  a  cause  which,  under 
the  rulings  of  the  court  of  last  resort,  he  could 
no  longer  maintain,  is  not  such  a  voluntary 
abandonment  of  the  case  as  to  fcive  rise  to  the 
presumption  of  such  want  of  probable  cause  as 
would  suffice  to  show  malice,  or  to  overthrow 
the  preaumptloD  as  to  the  extatence  of  proba- 
ble cause  raised  by  his  recovery  in  the  trial 
court^Id. 

Zn.  MAXICE. 

^:»32  (Cal.App.)  Out  of  the  cominencMnent 
and  prosecution  of  a  causeless  action  by  one 
person  SRainst  another,  the  presumption  of 
malice  may  arise  from  proof  of  the  fact  of  a 
want  of  probable  cause  for  the  institution  of 
such  action.— Black     Kiiight,  187  P.  88. 

AOTIOH8. 

4»49  (Nev.)  A  count  of  complaint  held  to 
amount  to  an  action  on  the  case  for  the  mali- 
cious arrest  and  imprisonment  of  the  plaintiff 
in  the  nature  of  a  conspiracy  and  to  be  insuf- 
ficient where  it  failed  to  allege  want  of  proba- 
ble t-ause.— IMxon  v.  City  of  Reno,  187  P.  308. 
€=»64{2)  (Cal.App.)  Evitience  held  insufficient 
to  sustain  a  finding  of  malice,  bad  faith,  and 
want  of  probable  cause  in  the  prosecution  of 
an  unlawful  detainer  action. — Black  v.  Knight. 
187  P.  89. 

iS=>7l  (1)  (Mont.)  In  an  action  for  maliciously 
procuring  the  arrest  of  plaintifE  on  a  charge 
of  cattle  stealing,  the  county  attorney's  testi- 
mony that  he  acted  on  his  own  initiative,  in 
causing  the  arrest  after  a  careful  and  inde- 
pendent investigation,  lictd  to  sustain  a  judg- 
ment for  defendant  entered  upon  directed  ver- 
dict.—Caddel  v.  Brown,  187  P.  S97. 

MANDAMUS. 

See  Appeal  and  Error,  •s»479;  Public  Lands, 
€=»186. 

I.  MATURE  AND  GROUNDS  IN  GEN. 
ERAI.. 

^s>3(10)  (Wash.)  A  duly  certified  certificate  of 
election  of  a  person  to  a  public  office  is  con- 


dusive  evidence  of  lih  election  and  title  to 
such  office,  and  a  collateral  action  of  manda^ 
mus  to  compel  the  recognition  of  another's 
title  to  the  office 'will  not  lie;  the  oo^  proper 
proceedings,  where  a  certificate  of  election  baa 
once  issued,  being  "fioo  warranto."— State  v. 
McLennan,  187  P.  408. 

<8=>I0  (Utah)  Where  public  officers  are  songht 
to  be  coerced  by  a  wnt  of  mandate  to  do  cer- 
tain acts,  the  right  of  the  plaintiff  to  have  tiie 
acts  performed  must  be  clear,  and  the  corre- 
aponmog  duty  upon  the  officer  to  do  the  re- 
quired act  must  be  correspondingly  clear, — 
Woodcoek  v.  Board  of  Education  of  Salt  Lake 
aty,  187  P.  181. 

^=>I4(1)  (Colo.)  Writ  of  mandamus  to  compti 
the  board  of  county  commissioners  of  a  coun- 
ty and  the  county  treasurer,  ez  officio  treas- 
urer of  an  irrigation  district,  to  pay  matnred 
interest  coopona  of  bonds  of  the  £strict.  must 
show  that  demand  was  first  made  on  the  dis- 
trict's officers.- Uenrylyn  In.  DisL  v.  Howard, 
187  P.  622. 

H.  SUBJECTS  AND  PURPOSES  OP 
BEUEF, 

(A)  Avtm  Mid  Pro«ee4lM|ra  of  CovrCs, 

^928  (Idaho)  Mandamna  will  not  Isane  to  a 

district  judge  to  control  his  discretion. — I^urd 
V.  Terrell,  187  P.  1081. 

€=»3I  (Idaho)  A  writ  of  mandamus  will  issue 
to  require  a  district  Judge  to  act  in  a  matter 
pending  before  it— Laird  t.  Terrell,  187  P. 
1081. 

(B)  Aeta  Md  ^ocMdlmsa  •<  P«Mle  Om- 
cmrm  avd  Boards  ud  HwvieipalitleB. 

«=»77(4)  (Wash.)  The  city  council  of  the  city 
of  Seattle  coold,  where  it  acted  in  good  faith 
and  in  the  interest  of  economy,  abolish  the 
position  of  chief  accountant  In.  the  office  of  the 
city  comptroller,  and  where  relator,  by  reason 
of  position  being  abolished,  was  discharged  as 
chief  accountant,  the  work  formerly  done  by 
him  being  assigned  to  other  qualified  employes 
in  the  department,  mandamus  will  not  lie  to 
compel  reinstatement  of  relator,  who  has  no 
preference  right  of  employment  under  civil 
service  rules  superior  to  right  of  any  of  those 
to  whom  the  duties  were  aasigned.—State  v. 
aty  of  SeatUe,  187  P.  339. 
«S^85  (Utah)  Under  Comp.  Lewa  1917,  S  7391, 
writ  of  mandamus  will  not  be  granted  to  com- 
pel State  Board  of  Land  Commissioners  to  is- 
sue certificate  of  sale  to  occupant  of  school 
land  claiming  under  original  settler  and  apply- 
ing therefor  under  section  5588,  providing  that 
such  occupant  "may  be  permitted  to  purdtase 
such  lands/'  the  issuance  of  the  certificate  not 
being  an  imperative  duty.— Hamblin  v.  State 
Board  of  Land  Com'rs,  187  P.  178. 
<S=>I03  (Or.)  Under  Act  Jan.  20,  1920,  pro- 
viding that  state  board  of  control  is  "author- 
ized, empowered  In  its  discretion'*  to  sell  bonds 
to  enable  the  state  to  match  federal  aid  for 
highways  available  under  the  Sbakeiford  Bill 
and  under  federal  act  of  February  23,  19111, 
court  will  not  by  mandamus  compd  the  board 
to  sell  the  bonds,  at  least  in  absence  of  allega- 
tions  of  special  facts;  the  selling  of  the  bonds 
being  discretionary  with  the  board. — ^Benson  v. 
Olcott,  187  P.  843. 

€=»I05  (Utah)  Mandamus  will  lie  against  s 
school  board  to  compel  payment  of  compensa- 
tion awarded  under  the  Workmen's  Compensa- 
tion Act  if  the  board  has  sufficient  money  in 
the  support  and  maintenance  sdhool  fund  to 
pay  the  claim,  although  the  board  has  not  made 
a  special  appropriation  for  the  payment  of 
compensation. — Woodcock  v.  Board  of  Ednca* 
tion  of  Salt  Lake  City,  187  P.  181. 
®=»IIO  (Colo.i  The  owner  of  only  a  portion  of 
the  outstanding  bonds  of  an  irrigation  district 
may  sue  for  mandnmua  to  compel  the  board 
of  county  commissioners  of  the  county  and  the 
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count?  treasurer,  ex  offido  treasurer  of  the  ir- 
rigation district,  to  pay  matured  interest  cou- 
^ns.— Henrylyn  Irr.  Dlst.  t.  Howard,  187  P. 

HZ.  JimiSDIOTION.  prooeedinos. 
aud  belief. 


»I48  (Utah)  A  Bcbool  teacher  wbo  was 
awarded  compenBation  for  personal  injoriea  by 
the  Industrial  OommUwIon  may  sue  In  manda- 
mus in  her  own  name  to  compel  the  school 
board  to  pay  the  compensation  awarded;  Comp. 
I-*W9  1917,  f  8130,  providing  that  such  an  ac- 
tion could  be  brought  in  the  name  of  the  state, 
providing  only  a  cumulative  remedy.— Wood- 
cock V.  Board  of  Education  of  Salt  Lalte  City. 
187  P.  181. 

Mandamus  is  a  special  proceeding  which  the 
party  benefldaHv  Interested  may  alwaya  insti- 
tute and  maiotam  in  bia  own  name  and  beludf. 
—Id. 

«=»I54<4)  (Utali)  While  a  public  officer  or 
board  may  by  mandamus  be  coerced  to  pay  a 
particular  claim,  in  order  to  obtain  a  peremp- 
tory writ  for  payment,  it  must  be  alleged  aud. 
if  denied,  proved,  that  such  officer  or  board 
baa  funds  with  which  to  pay  that  particalar 
cIaim.~-Woodcoek  v.  Board  of  Edocatioa  of 
Suit  Idiko  City,  187  P.  181. 
«=>I76  (Wash.)  An  ai^lication  for  writ  of 
mandate  does  not  compel  Supreme  Court  to 
either  grant  or  reject  it  in  toto.«-8hoaltes  v. 
Uuaat,  187  P.  363. 

MANSLAUGHTER. 

See  Homidde. 

MARRIAGE. 

See  IHrorce;  Husband  and  Wife. 

^>40(10)  (Wash.)  Where,  at  the  time  of  a 
pretended  marriage,  the  man  had  an  undi- 
vorced  wife  living,  their  subsequent  residence 
In  a  state  where  common-law  marriages  are 
enforced,  after  the  former  wife  had  procured 
a  divorce,  did  not  change  the  nature  of  the  re- 
lation, or  rebut  the  presumption  that  it  con- 
tinued illegal,  where  neither  of  them  knew  of 
such  divorce,  especially  where  such  residence 
was  not  permanent.— Ulodgett  v.  Blodgett,  187 
P.  340. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=>987;  Corporations, 
€»423;  Damages,  «=>95,  132,  177,  20C,  21fi; 
Death,  ^3>18;  Limitation  of  Actions,  $=»13.'J; 
Mandamus,  «=»105,  148;  Negligence,  «=»lirj; 
Sales,  «S93;  Schools  and  School  Districts, 
«s»li2;  Trial,  ^248,  262;  Work  and  Labor, 

«=»4.   

I.  THE  REX^ATION. 
(B)  StBtntorjr  Besrnlatlon. 

^s»l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  cTas^fied  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=3  num- 
ber sections  34<;-420,  at  tbe  end  of  this  topic, 
where  the  matter  in  this  and  future  indez-di' 
gests  will  be  found. 

(C)  Termlnntlon  and  DlKdmrse. 

4s>30(5)  (Cal.App.)  A  servant  is  bound  to 
obey  all  reasonable  orders  of  the  employer  not 
inconsistent  with  the  contract  of  employment. 
— ^May  V.  New  York  Motion  Picture  Corpora- 
tion. 187  P.  785. 

Disobedience  of  a  reoaonable  order  is  a  vio- 
lation of  duty  which  justifies  a  rcscitnfion  by 
the  master  of  contract  of  employment  and  per- 
emptory discharge  of  tbe  servant.  Civ.  Code 
I  2000.— Id. 

The  master  has  the  right  to  make  a  ronson- 
able  order,  though  he  knows  it  wilt  l>i;  ilis- 
tasteful  to  the  servant,  and  even  though  he 
Cives  tbe  order  with  the  expectation  that  the 


servant  will  leave  hia  employ  rather  than  obey. 
— Id. 

A  "willful  disobecUeace,"  justifying  discharfe 
of  a  servant,  is  an  intentional  disobedience; 
the  word  "willful"  not  necessarily  implying 
anything  blamable  or  any  malice  or  wrong. — ^Id. 

Wh«*e  plaintiff,  e  motion  picture  actress,  al- 
leging wrongful  discharge,  agreed  to  abide  by 
the  rules  and  regulations  of  the  produdng  com- 
pany, and  to  report  for  rehearsals  promptly 
when  notified  so  to  do,  and  to  act  in  such  parts 
and  at  such  places  as  she  might  be  instructed, 
an  order,  requiring  her  to  r^ort  daily  at  the 
studio  not  later  than  8:30  a.  m,,  irrespective 
of  whether  she  was  cast  in  a  part  or  not,  was 
not  inconsistent  with  the  contract  of  employ- 
ment.— Id. 

If  plaintiff,  a  motion  picture  actress,  was  fre- 
quently tardy  and  her  employer  at  times  had 
difficulty  in  reaching  her  by  telephone  to  notify 
her  to  be  present  to  enact  her  roles,  an  order, 
requiring  her  to  report  at  the  studio  every 
morning  Dot  later  than  8:80,  irrespective  cn! 
whether  she  was  cast  in  a  part  or  not,  was 
reasonable,  and  a  willful  disobedience  wae 
ground  for  discbarge.— Id. 

C=»41(l)  (CaLApp.)  A  moving  picture  ac- 
tress, under  contract  to  receive  a  salary  of 
$75  a  week  and  $1^00  payable  in  weekly  in- 
stallments of  $25  each  as  a  consideration  for 
option  to  employ  her  for  another  year,  is,  if 
entitled  to  recover  for  wrongful  discharge,  en- 
titled to  recover  at  the  rate  of  $100  per  week 
for  the  remainder  of  tbe  term  of  service,  less 
such  sum  as  she  might  have  earned  by  exercis- 
ing reasonable  diligence  to  secure  other  em- 
ployment of  the  same  or  a  substantially  similar 
character.-— May  v.  New  York  Motion  Picture 
Corporation,  187  P.  786. 

^=»43  (Ool.App.)  Where  the  reasonableness 
of  the  master's  order  involved  in  action  for 
wrongfai  discharge  depends  upon  undisputed 
facts,  and  the  inferences  from  tbe  facts  alt 
point  one  way,  the  question  as  to  its  reason- 
ableness is  one  of  law  for  the  court,  but  where 
different  inferences  cnn  be  dednced  it  is  a 
Question  of  fact  foi*  the  jury.— May  v.  New 
York  Motion  IVture  Corporation,  187  P.  785. 

m.  BfASTEK'S  1.IABIUTT  FOR  IN- 
JUmES  TO  SEBVAlfT. 

(A)  Kntnrv  nud  Extent  In  General. 

®=987>/3.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber sections  at  tbe  end  of  this  Untie, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(B)  TooI«,  Maclilnerr,  AmtltancCB,  and 
riaces  for  work. 

*=»I03(2)  (Wash.)  Generally  an  employer  is 
under,  tbe  obligation  of  taking  all  reasonable 
precautions  to  furnish  a  safe  working  place; 
but  such  ride  is  inapplicable,  where  the  duty  of 
inspection  for  the  purpose  cn  making  the  place 
safe  resta  upon  the  emplt^^Logan  t.  Der* 
1S7  P.  913. 

Miners  under  duty  to  inspect  sides  of  mine 
chamber  to  ascertain  tbe  presence  of  loose 
material,  making  it  unsafe,  were  required  upon 
inability  to  inspect  a  portion  of  the  wall  be* 
cause  Of  tbe  height  thereof  to  notify  tbe  fore- 
man, in  Older  that  tie  might  furnish  them  lad- 
ders and  tools  for  the  purpose  of  inspecting  it, 
or  make  the  inspection  himself.— Id. 
®=9l07(3)  (Mont.)  The  rule  that  an  employer 
is  bound  to  furnish  a  safe  place  for  the  work 
docs  not  apply  in  favor  of  a  servant  employed 
in  making  a  dangerous  place  safe,  though  the 
master  is  still  obliged  to  mtoimise  the  danger 
as  far  as  practicable— Surman  v.  Cruse,  167^P. 
890. 

^9|I4  (Kan.)  Without  something  exceptional 
in  the  aurroundinga  and  conditions,  an  em- 
ployer's liability  for  negligence  cannot 
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founded  merely  upon  the  existence  of  a  atep 
which  might  have  been  avoided  b^  the  employ- 
ment of  a  different  construcuon  in  a  passaffe- 
vay  nsed  hf  employte.— White  t.  Berkson 
Bros.  Cloak  &  Suit  Co..  187  P.  A70. 
«=>IIBa)  (Ariz.)  When  plaintiff  entered  Into 
contract  to  pump  water  from  defendant's  min- 
ing shaft  under  defendant's  agreement  to  ex- 
cavate and  equip  all  neceasary  pmaping  sta- 
tics and  Install  pumps  and  pipe  for  removing 
water  from  the  stations,  defendant  was  re- 
quired to  furnish  plaintiff  a  safe  place  in  whidi 
to  workr  and  was  liable  for  injuries  to  i^ain- 
tiff  from  stumbling  and  falliDg  into  abaft  while 
starting  a  pump  oecauae  of  pipe  carelessly  left 
on  floor  and  failure  to  proviae  lights  and  guard 
rails  or  gates,  even  if  plaintiff  was  an  inde- 
pendent contractor,  instead  of  an  employ^  of 
defendant.— Red  Bover  Copper  Co.  v.  HilUa, 
187  P.  576. 

4=>I29(1)  (Kan.)  Wtiere  an  employ^  stumbled 
upon  a  step  as  she  was  about  to  open  a  door 
to  pass  through  and  fell  against  a  glass  panel 
in  the  door,  breaking  it  and  receiving  cuts,  the 
employer's  liability  could  not  be  based  on  a 
defective  condition  of  the  latcb  which  prevent- 
ed the  opening  oCthe  door. — White  v.  Berkson 
Bros.  Cloak  £  Suit  Co.,  187  P.  670. 

(O)  lI«thoAs  Q<  Work,  Raloo.  mmi  Or«ors. 

^»I30  (Mont.)  A  master  is  liable  for  inju- 
ries to  his  servant  if  the  method  selected  by 
him  for  doing  the  work  was  so  far  faulty  that 
It  was  negligence  to  pursue  it. — Surman  T. 
Cruse,  187  P.  890. 

Whether  the  method  of  doing  the  work  se- 
lected by  the  master  is  negligent  is  not  to  be 
determined  by  a  comparison  with  other  meth- 
ods which  might  have  been  in  aae,  bat  by  the 
actual  conditioDB.— Id. 

^139  (Kan.)  The  fact  that  an  employ^  in- 
jured by  stumbling  on  a  step  had  been  request- 
ed by  her  employer  to  lose  no  time  cannot 
form  a  basia  of  liaUU^.— White  t.  Berkson 
Bros.  Cloak  &  Suit  Co..  187  P.  670. 

(D)  Warnlnc  mnH  InstmotlKK  Scrrmmt, 

^=>I50{1)  (Idaho)  An  employer  must  warn 
his  emp>loy£  of  any  extraordinary  or  unusual 
risk  which  renders  perilous  the  place  of  em- 
ployment, unless  the  latter  already  knows  of 
and  appreciates  Uie  danger  from  it.— Kangas 
V.  National  Copper  Mbiing  Co.,  187  P.  792. 

(F)  BlslEs  AaaamvA  br  Serrant. 

^s»2Q4(l)  (Mont.)  In  a  laUroad  employe's  ac- 
tion for  injuries  by  the  breaking  of  a  stud  bolt 
on  a  gasoline  engine,  assumption  of  risk  was 
unavailable  as  a  defense;  it  appearing  that  the 
condition  of  tiie  engine  was  due  to  defendant's 
negligence  in  failing  to  make  proper  repairs,  in 
view  of  Laws  1911,  c.  29,  {  3,  providing  that 
risks  arising  by  an  employer's  negligence  shall 
not  be  deemed  to  be  aasumed. — Cornell  t.  Great 
Northern  Ey.  Co..  187  P.  902. 
4=»2I3(1)  (Mont.)  An  instruction  on  assump- 
tion of  risk  wbidi  referred  to  the  method  se- 
lected as  a  cutitomary  method  of  doing  the  work 
and  required  the  jury  to  find  that  the  method 
was  reasonably  saCe  before  they  could  find  as- 
sumption of  risk  is  correct.— Surman  v.  Cruse, 
187  P.  8.W. 

€s>2l7(l)  (Idaho)  In  absence  of  a  contract 
to  the  contrary,  an  employ^  does  not  assume 
extraordinary  or  unusual  risks,  nor  will  he  be 
presumed  to  have  contracted  to  hold  his  em- 
ployer blameless  for  injuries  resulting  from 
causes  of  the  exiatence  of  which  be  was  not 
aware. — Kangas  T.  National  Gopp^  Mining  Co., 
187  P.  792. 

«=»2I7(7)  (Wash.)  Where  it  was  the  duty  of 
miners  to  inspect  the  walls  of  a  chamber  of  the 
mine,  to  ascertain  whether  loose  earth  or  rocks 
were  likely  to  fall,  and  to  remove  all  loose 
material  before  going  to  work  in  the  chamber, 
and  to  inform  foreman  of  any  unsafe  condition 


^vhich  could  not  be  removed,  the  miners,  by 
electing  to  work  in  chamber  in  which  it  was 
necessary  to  support  walls  by  temporary  tim- 
bers, without  ao  informing  the  foreman  or 
timbier  man,  and  without  making  complaint  of 
the  dangerons  condition,  assouked  the  risks.— 
Logan  v.  Day,  187  P.  91». 

(H)  AetloBs, 

^s»2M  (Mont.)  The  purpose  of  the  I/egisla- 
tare  in  enacting  Laws  1911,  c  29,  relating  to  in- 
jaries  to  railroad  employes,  was  to  substitute 
for  ths  benefit  of  the  employ^  the  action  it  pro- 
vide* for  in  place  of  the  action  at  law,  in  view 
of  Sev.  Codes,  U  6213,  6214,  relating  to  the  Te- 
placemeot  of  common  law  by  statute.— Cornell 
V.  Great  Northern  Ry.  Co.,  187  P.  902. 
^»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  daasificd  to  this  section,  we  have 
made  a  new  sabdivision,  consisting  of  4=99  nnn:i< 
ber  sections  346-420,  at  the  end  ot  this  topic, 
where  the  matter  in  tUa  uid  futoze  index-di- 
gests wiU  be  found. 

<^25e(l)  (Mont)  Laws  19U,  e.  29l  relating 
to  railroad  employes,  does  not  dmnge  in  any 
particular  the  .form  of  the  statement  of  plain- 
tiff's cause  of  action  from  that  at  common  law. 
—Cornell  t.  Great  Northern  By.  Co.,  187  P. 
002 

«=>'262(1)  (Mont.)  Lawa  1911,  c  29,  relating 
to  railroad  employes,  does  not  change  in  any 
particular  the  form  of  the  statem^t  of  plain- 
tiff's cause  of  action  from  that  at  common  law, 
but  does  require  all  the  other  pleadings  to  be 
formulated  bo  as  to  present  the  issues  arising 
upon  defenses  permitted  by  it,  including  the 
matter  which  may  be  alleged  in  mitigation  of 
damages.— Cornell  t.  Great  Northern  By.  Co., 
187  P.  902. 

<3=3264(4)  (Kan.)  A  ruling  that  negligence  in 
failing  to  sive  injured  employ^  notice  of  a 
change  in  the  construction  of  a  walk  was  not 
involved  because  not  pleaded  held  not  objec- 
tionable, where  no  amendment  was  naked.- 
White  T.  Berkson  Bros.  Cloak  &  Suit  Oo.,  187 
P.  670. 

^265(11)  (Idaho)  The  burden  of  proof  is 
upon  the  employer  to  show  that  the  employ^ 
was  warned  of  a  nonobvious  snd  extraordinary 
risk,  <fr  that  he  knew  of  and  appreciated  the 
danger  from  it. — Kangas  v.  National  Copper 
Mining  Co.,  187  P.  792. 

9=»276(4)  (Kan.)  Evidence  held  to  warrant  the 
jury  in  finding  that  the  injury  to  the  operator 
of  a  bolt- threading  machine  was  the  proximate 
result  of  a  defect  in  the  gripping  ^ae  of  the 
machine.— Kroll  t.  Union  Pac.  B.  Co..  187  P. 
661. 

«=>286(19)  (Wash.)  In  action  for  injuries  to 
miners,  under  duty  to  inspect  the  walls  to  as- 
certain the  safety  ot  one  working  in  a  chamber, 
whether  the  rock  cauaing  injury  fell  from  a 
portion  of  the  wall  of  the  mine  which  they 
could  not  inspect  on  account  of  its  height  was 
not  a  question  for  the  jury,  where  it  conclusive- 
ly appeared  that  the  rock  fell  from  the  inspect- 
ed portion  of  the  wall,  or'  from  that  portion 
near  the  floor  which  could  have  been  inspected, 
and  not  from  the  upper  portion,  which  conld 
not  have  been  inspected.— Logan  y.  liaj,  187 
P.  913. 

9=»288(10)  (Mont.)  In  a  railroad  employe's 
action  for  injuries  due  to  the  breaking  of  a 
temporary  stud  bolt  on  a  gasoline  engine,  if  it 
be  assumed  that  Laws  1911,  c.  29,  does  not  ap- 
ply, whether  plaintiff  assumed  the  risk  by  re- 
maining in  the  employmRUt  over  two  months, 
although  DO  proper  repairs  were  made,  was  for 
the  jury. — Cornell  v.  Great  Northern  By.  Co., 
187  P.  JKia. 

€=3>289(18)  (Ariz.)  In  an  action,  under  Civ. 
Code  1913,  pars.  3154,  3158,  workman,  experi- 
enced and  skilled  in  handling  electric  fiwitches, 
killed  when  he  reached  for  a  switch  ufety 
handle  without  looking,  and  grasped  a  live 
blade,  defendant  held  entiUed  to  a  directed 
verdict,  on  the  ground  that  deceased  was 
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Builty  of  negligence.— Calumet  &  Arizona  Min- 
ing Co.  V.  Gardner,  187  P.  563. 

IV.  LIABIUTXES  FOR  INJURIES  TO 
THIRD  PERSONS. 
(A)  Acta  or  Omlaaiona  of  Servant. 

«=>302(6)  (Cal.App.)  Where  a  diaofEenr  wlio 
had  purchased  an  aotomobile  from  hie  employer, 
to  be  pirid  for  in  iBBtaUments,  and  to  be  UBed  in 
the  employer's  businesB,  advertising  and  selling 
its  products,  had  no  samples  or  advertising  mat- 
ter with  him  and  no  daties  to  perform  when 
he  drove  to  his  home  in  another  town  where  he 
collided  with  plaintiff,  he  was  not  acting  within 
the  scope  of  his  employment  so  w  to  render  the 
employer  liable.— Hirst  v.  Morris  &  Co.,  187  P. 
770 

«S9'306  (N.M.)  If  a  fire  Is  porposely  started  on 
a  corporation's  premises  by  an  officer,  agent, 
or  employe,  the  setting  of  the  fire  and  the  de- 
Btmetion  of  its  property  is  oatside  the  course 
of  employment,  and  the  corporation  is  not  ua- 
ble  for  his  act  to  one  whose  property  was  de- 
Btroved  by  fire  comnuu^cated  from  its  prem- 
ises.- ArAuleta  T.  BToersheim  Mercantfle  Co., 
187  P.  272.  ^  „ 

A  master  is  liaWc  lor  the  wanton  or  mali- 
cious acts  of  his  servant  if  committed  when  the 
■ervant  is  acting  in  the  execation  of  his  au- 
thority and  within  the  courae  of  lus  employ- 
ment, but  the  master  is  not  liaMo  where  we 
servant  is  not  acting  in  the  execDtioii  of  hia 
authority  and  without  the  course  of  Ub  em- 
ployment—Id. 

VI.  WORKMEN*B  OOMPEMSATION 
ACTS. 

(Al  Kaiara  aad  Oroanda  af  Maatev*B  I4a- 

^»347  (Cal.)  Provision  of  Workmen's  Com- 
pensation Act,  S  81,  allowing  an  employer  who 
bad  paid  compensation  to  recover  against_  a 
third  person  whose  negligence  caused  the  in- 
jury to  the  servant,  is  a  mere  legislative  rpc- 
ognition  of  the  equitable  doctrine  of  subroga- 
tion, and  is  not  invalid  as  being  in  excess  of 
the  power  ^ven  the  Legislature  by  Const,  art. 
20,  {  21,  to  fix  the  liability  of  employers.— West- 
ern States  Gas  &  silectric  Co.  v.  Bayside  Lum- 
ber Co.,  187  P.  735. 

<g=334€  (Utah)  Compensation  awarded  under 
tte  Workmen's  Compensation  Act  is  not  dam- 
ages for  Injuries  sastained,  but  is  compensB' 
tdon  pore  and  simple,  being  merely  another 
term  for  salary  or  wages.— Woodcock  v.  Board 
of  EducaUon  of  Salt  Lake  City,  187  P.  181. 
«=9363  (Colo.)  One  employed  to  operate  an  en- 
gine in  a  threshing  outfit,  which  proceeded  from 
place  to  place  threshing  the  grain  of  farmers 
for  hire,  was  not  a  "farm  laborer"  within  the 
meaning  of  the  Workmen's  Compensation  Act 
and  was  entitled  to  compensation  for  injuries, 
received.— Industrial  Commission  of  State .  of 
Colorado  r.  Shadowen,  187  P.  926. 
^=9363  (Utah)  Where  a  number  of  farmers 
purchased  a  threshing  machine  for  the  purpose 
of  threshing  their  own  grain  and'  used  it  prin- 
cipally for  that  purpose,  such  primary  purpose 
is  controlling,  and  so  one  employed  to  assist 
in  threshing  operations  is  an  agricultural  la- 
borer within  the  Workmen's  Compensatioa  Act, 
even  though  grain  of  others  than  the  owners 
of  the  machine  was  threshed.— Jones  v.  Indus- 
trial Commission  of  Utah,  187  P.  833. 
^=>36fl  (Wash.)  A  female  factory  worker  over 
IS  years  of  age,  but  not  16.  though  employed 
without  the  permit  required  by  Kem.  Code 
1915.  f  2447,  was  a  "workman,"  within  the 
Worktngmen's  Compensation  Act  (section 
6604—1),  particularly  in  view  of  section  6604— 
9.  so  that  ber  remedy  tor  injuries  was  under 
the  act,  and  not  at  common  law.— Basi  How- 
ard Mfg.  Co.,  187  P.  827. 

4^371  (Cal.App.)  Where  a  carpenter  em- 
ployed by  a  partnership  to  build  a  silo  on  its 
dairy  farm  died  from  a  fracture  of  the  skull 


caused  by  the  fall  of  a  acaffold,  the  aoddent 
occurred  in  the  course  of  the  business  of  em- 
ployers: the  silo  being  essential  to  tbe  busi- 
ness.—Globe  Indemnity  Co.  v.  Industrial  Ac- 
cident Commission  of  CaUfomia,  187  F.  452. 
e=>375(l)  (Colo.)  Loss  of  life  b;  an  employ* 
while  attempting  to  save  a  fellow  employ^  from 
injury  is  an  accident  "arising  out  of  and  in  the 
courae  of  tbe  employment"  within  Workmen's 
Compeiuation  Act.— Brock-Haffner  Press.  Co. 
InduBtrlal  Commisrion  of  Colorado,  187  P.  44. 
«=>375(2)  (Cal.App.)  Where  a  barber  ahop 
porter,  pursuant  to  custom,  and  with  his  em- 
ployer's consent,  left  the  shop  during  the  fore- 
noon to  procure  a  bottle  of  milk  to  use  with 
his  lunch  and  was  injured  while  entering  the 
elevator,  the  injury  arose  out  of  and  in  the 
course  of  employment,  within  Workmen's  Com- 
pensation Act  1017,  though  the  elevator  waa 
controlled  by  owner  of  building  and  was  for 
use  of  all  persons  having  occasion  to  use  it— 
Papineau  v.  Industrial  Accident  Commisaion  of 
State  of  Oalifomia,  187  P.  lOS. 

(B)  Oomp«naattoa. 

<8=>383  (Utah)  While  the  Workmen's  Compen- 
sation A!ct  merely  requires  school  Astricta  to 
pay  compensation,  and  does  not  provide  how 
tbe  fund  to  pay  the  compensation  shall  be  rais- 
ed, yet  that,  standing  alone,  would  not  neces- 
sarily relieve  a  sdiool  district  from  tbe  power 
or  duty  of  paying  compeuBation  awarded,  not 
would  the  fact' that  tbe  Bchool  funds  partake  of 
the  nature  o£  trust  funds.— Woodcock  v.  Board 
of  Education  of  Salt  Lake  City,  187  P.  181. 

Under  Workmen's  Compensation  Act  a  8cho<d 
board  is  llaUe  to  an  injured  teacher  for  an 
amount  awarded  to  her  as  compensation  by  the 
Industrial  Commission,  and  such  amount  is  pay- 
able out  of  the  funds  that  are  raised  by  taxa- 
tion for  £he  support  and  maintenance  of  the 
schools;  tbe  term  "support  and  maintenance'^ 
under  Comp.  Laws  1917,  |  4704,  being  am^ft 
in  scope  and  meaning  to  cover  compensation 
provided  for  In  the  act,  where  the  school  dis- 
trict has  not  contributed  to  the  state  insur- 
ance fund.— Id. 

«=»383  (Utah)  Under  Comp.  Laws  1917,  U 
3113,  3114,  3116-3119,  and  sections  3126  and 
3134,  tbe  employer  is  primarily  liable  for  com- 
pensation to  an  employs,  and  the  fact  that  the 
employer  has  complied  with  section  3114  by  in- 
suring payment  of  compensation  does  not  re- 
lieve the  employer  where  the  insurer  is  in- 
solvent; default  of  either  employer  or  insurer 
not  excusing  payment  by  tbe  other. — American 
Fuel  Co.  of  Utah  v.  Industrial  Commission  of 
Utah,  187  P.  633. 

®=::>385(11)  (Kan.)  Where  an  employ^,  in  ad- 
dition to  the  permanent  loss  of  the  use  of  an 
eye,  suffered  permanent  partial  disability  on  ac- 
count of  partial  paralysis  on  one  side  of  bis 
body,  be  was  entitled  to  additional  compensa- 
tion under  Workmen's  Compensation  Act,  as 
amended  by  Laws  1017,  c.  226,  §  3,  par.  3,  subd. 
(c),  par.  10,  notwithstanding  jiaragraph  23,  de- 
claring compensation  for  specific  injuries  to  be 
in  lieu  of  all  other  compensations.— Stefan  T. 
Red  Star  Mill  &  Elevator  Co.,  187  P.  861. 

Where  an  employs,  in  addition  to  the  loss  of 
the  use  of  an  eye,  suffered  permanent  partial 
disability  on  account  of  partial  paralysis  on  one 
side  of  bis  body,  within  Workmen's  Compensa- 
tion Act,  as  amended  by  Laws  1917,  c.  226,  | 
3,  par.  3,  subd.  (c),  par.  10,  providing  that  on  a 
partial  disability  not  covered  by  schedule  com- 
pensation shall  be  paid  during  such  disability, 
not  exceeding  dght  years  and  60  per  cent  of 
difference  between  amount  earned  prior  to  in- 
jury and  earnings  thereafter,  the  employ^, 
without  proof  that  such  difference  would  equal 
or  exceed  S6  a  month,  was  entitled  to  tbe  min- 
imum for  eight  years  less  one  week.— Id. 
^:»385  (11^)  (Kan.)  Where  an  injury  to  an 
eye,  though  not  dustroying  the  visiot^  distorted 
.  uie  angle  of  vision,  so  that  the  use  of  both  eyes 
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caused  a  double  vision,  and  in  order  to  see  it 
was  necessary  that  the  injured  eye  be  kept  cov- 
ered, the  employ^  suffered  a  "permanent  loss 
of  the  use  of  an  eye*'  as  a  direct  result  of  the 
injury,  within  Workmen's  Compenaation  Act, 
as  amended  by  Laws  1917,  c.  220,  i  3,  par.  3, 
subd.  (c),  par.  22— Stefan  v.  Bed  Star  Mill  & 
Elevator  Co.,  187  P.  861. 

^=^385(20)  (Kan.)  An  arbitrator  has  no  au- 
thority, under  Workmen's  Compensation  Act, 
8  13,  to  make  an  Bwnrd  in  a  lump  sum.— Roper 
V.  Hammer,  187  P.  858. 

«=»389  (Cal.)  Where  a  master  was  liable  un- 
der the  Workmen's  Compensation  Act,  §  20,  be- 
cause it  bad  actual  notice  of  the  accident,  it 
may,  under  section  31,  recover  damafces  from 
third  person  whose  negligence  caused  the  death 
of  the  servant,  for  which  death  the  master  paid 
compensation.— Western  States  Gas  &  Electric 
Co.  V.  Bayside  Lumber  Co.,  187  P.  735. 

MTiere  an  employer  pays  compensation  under 
the  Workmen's  Compensation  Act  for  the  death 
of  a  servant,  and  sues  a  third  person  causing 
the  death,  the  measure  of  damages  is  not  that 
fixed  in  the  act,  but  the  employer  must  pay  to 
the  dependents  the  difference,  if  any,  over  and 
above  the  amount,  paid  .—Id. 

As  Workmen's  Compensation  Act,  S  19a, 
gives  the  rigbt  of  recovery  to  the  widow  and  not 
to  the  minor  children  of  a  deceased  emptoy€, 
the  making  of  a  claim  by  the  widow  alone  is 
suffident  to  transfer  to  the  employer  the  right 
6t  recovery,  established  under  Oode  Civ.  Proc. 
I  377,  against  the  tiiird  person  whose  acts 
cauBcd  the  death  of  the  employ^.— Id. 

Where  an  employer  paid  the  widow  of  a  de- 
ceased servant  the  compensation  due  under  the 
Workmen's  Compensation  Act.  and  there  was 
no  evidence  that  an  insurance  carrier  had  paid 
the  compensation  or  served  notice  on  the  widow 
that  it  accepted  renionsibility,  the  employer 
may,  under  sections  34e,  and  34f,  recover  from 
a  nilrd  person  whose  acts  caused  the  death,  re- 
gardlaBS  of  the  claim  that  the  right  of  action 
was  In  the  insurance  carrier.— Id. 
4s>389  (Cal.App.>  Where  employe's  injury  for 
which  employer  has  been  required  to  pay  com- 
pensation was  due  to  negligence  of  third  party, 
employer  under  Workmen's  Compensation  Act 
1917,  i  26,  has  an  interest  in  empIoy^'B'cause 
of  action  against  third  party,  in  the  nature  of 
a  lien  which  he  can  enforce  in  his  own  name 
and  which  cannot  be  impaired  by  a  settlement 

aeraploy^  not  concurred  in  by  employer;  the 
rd  party  being  chargeable  with  notice  that 
settlement  could  not  affect  employer's  rights.— 
Papineao  v.  Industrial  Accident  Commisaion  of 
State  of  California,  187  P.  108. 

(C)  Proe«cdlnKB> 

4=s>396  (N.H.)  The  venue  of  a  claim  for  com- 
pensation under  the  Workmen's  Compensation 
Act  is  in  the  county  wherein  the  occupation  or 
pursuit  is  carried  on  in  which  the  workman 
was  employed  whei^  in^'ured,  and  the  claim  la 
to  be  filed  in  the  district  court  of  such  coun- 
ty.— ^Albuyucrque  &  Ccrrillos  Coal  Co.  v.  Ler- 
museaux,  1S7  P.  5(iO. 

As  the  diBtrict  courts  of  this  state  have  ju- 
risdiction of  claims  under  the  Workmen's 
Compt'usation  Act,  the  filing  of  a  claim  under 
such  act  in  the  district  court  of  the  wrong 
county  is  waived,  where  the  matter  is  not 
raised  in  such  court.— Id. 

(^=^398  (Cal.)  Under  Workmen's  Compensa- 
tion Act,  §  20,  a  master  must  be  deemed  to  have 
actual  knowledge  of  the  accident,  so  as  to  be 
liable  without  claim,  where  its  foreman  visited 
the  scene  of  the  accident  and  saw  the  body  of 
the  deceased  servant  before  it  had  been  re- 
moved.—Western  States  Gns  &  Kiectric  Co.  v. 
Bavj=ide  Lumber  Co.,  187  P.  735. 
^=>398i/2  [New,  vol.  8A  Key-No.  Seriesl 

(Knu.)  IE  an  employer  refuse  to  consent,  in 
writiii);,  to  arbitration,  tiie  workman  is  iint  ob- 
liged to  resort  to  action  to  enforce  paynifiit  of 
compensation,  and  in  such  a  case  the  remedy 
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by  action  is  permissive,  and  is  cumulative  to 
the  remedy  by  arbitration.— Roper  t.  Hamroer, 

187  P.  853. 

If  a  workman  has  made  fair  effort  to  secure 
consent  of  his  employer  to  arbitration,  ex- 
pressed in  writing,  and  the  writing  is  not  ex- 
ecuted, the  employer  may  be  regarded  as  having 
refused  to  consent. — Id. 

The  remedy  by  arbitration  provided  by  Work- 
men's Compensation  Act,  fi  11,  is  distinct  from 
the  arbitration  -provided  for  by  the  general  ar- 
bitration statute,  is  complete  in  itself,  and  is 
to  be  liberally  construed  and  flexibly  ap^ed  to 
accomplish  Its  peculiar  purpose. — Id. 

An  application  to  review,  attacking  the  mer- 
its of  an  award,  constitutes  a  general  appear- 
ance, and  waives  objection  oo  the  ground  of 
failure  to  give  required  notice  of  the  arbitra- 
tion proceedings. — Id. 
<S=»3g8!/2  [New,  vol.  8A  Key-No.  Series] 

(Kan.)  Facta  held  to  show  employer's  con- 
duct was  equiviJent  to  a  refusal  to  consent  to  an 
arbitration  authorizing  the  employ^  to  resort  to 
an  action  to  recover  compensabon  under  the 
Workmen's  Compensation  Act. — Stefan  t.  Bed 
Star  Mill  &  Elevator  Co.,  187  P.  861. 
<@=:>405(2)  (Colo.)  In  a  proceeding  under  the 
\\''orkmen'8  Compensation  Act,  evidence  k^d  to 
justify  a  flndiog  of  the  Industrial  Commission 
that  defendant  was  the  employer  of  more  than 
three  employes.- Industrial  CommLssion  of  State 
of  Colorado  v.  Shadowen.  187  P.  926. 
®=»405(4)  (Cal.)  Evidence  held  insufficient  to 
BUstala  a  finding  that  injured  automobile  driv- 
er, departing  from  the  usual  and  direct  road 
to  his  employer'a  garage,  was  at  the  time  of 
the  accident  discharging  a  duty  incident  to  his 
employment,  within  the  Worhmw's  Compensa- 
tion I*aw.— Eiinployers'  Idability  Assur.  Cor- 
poration, limited,  of  London,  England,  v.  In- 
dustrial Accident  Commission,  187  P.  42. 
®=>405(4)  (Cal.)  In  an  action  by  an  employer 
who  had  paid  compensation  for  the  death  of  a 
servant,  evidence  held  sufBdent  to  show  thst 
deceased,  whose  death  resulted  from  a  fall  of 
a  pile  of  lumber  placed  in  the  street  by  defend- 
ant, was  in  performance  of  his  duties;  it  ap- 
pearing deceased  was  unhitching  a  horse  tied 
near  the  pile  so  as  to  proceed  with  his  work.— 
Western  States  Oas  &  Electric  Co.  f,  Bayride 
Lumber  Co..  187  P.  735. 

®»405(4)  (CaLApp.)  A  finding  that  a  track 
driver,  injured  while  sawing  boards  in  his  em- 
ployer's saw  mill  to  be  used  as  side  boards  for 
bis  truck  was  acting  within  the  scope  of  his 
employment  within  the  Workmen's  Compensa- 
tion Act  held  sustained  by  the  evidence. — Cal- 
averas Copper  Co.  V.  Indastrial  Acddent  Com- 
mission, 187  P.  129. 

€=3410  (Cal.)  Where,  in  an  action  by  an  em- 
ployer who  had  paid  compensation  under  the 
Workmen's  Compensation  Act  against  a  third 
person  whos-j  acts  caused  the  death  of  an  em- 
ployif  there  was  no  plea  that  the  employ^  was 
guilty  of  contributory  negligence,  the  answer 
aUegmg  that  the  injury  was  wholly  the  result 
of  the  negligence  of  deceased,  amounting  mere- 
ly to  a  denial  that  defendant  was  negligent,  an 
instruction  that  contributory  negligence  was  not 
a  defense  in  the  action  was  proper.— Western 
States  Gas  &  Electric  Go.  t.  Baycdde  Lumber 
Co.,  187  P.  735. 

<®=>4i2  (Cai.)  In  an  action  by  an  employer  who 
had  paid  compensation  for  the  death  of  a  serv- 
ant against  a  third  person  causing  the  injury, 
brought  under  Workmen's  Compensation  Act, 
§  31,  where  it  appeared  that  the  widow  had 
received  $4,500  in  compensation  and  $3,000  Ufe 
iusurance,  the  introduction  of  testimony  that 
she  was  dependent  on  deceased  for  support 
held,  in  view  of  the  presumption  of  such  de- 
pendence, not  prejudicial.- Western  States  Gas 
&  Electric  Co.,  v.  Bayside  Lumber  Co.,  187  P. 

C=>4I2  (Kan.)  In  an  employe's  action  for  com- 
pensation under  Workmen's  Compensation  Act, 
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the  claim  that  evidence  was  wronffally  rejected 
was  without  merit,  where  it  was  not  produced 
at  the  bearing  on  the  motion  for  new  trial. — 
Stefan  t.  Bed  Star  MUl  ft  BUeTator  Co.,  187 

P.  861. 

^=>4r2  (N.M.)  Where  an  employer  against 
whom  an  award  la  made  under  the  Workmen's 
Compensation  Act  fsils  to  object  in  the  dis- 
trict court  to  the  award  on  the  ground  that  it 
is  excessive,  such  question  cannot  be  raised  in 
the  Sopreme  Court  for  the  first  time.— Albu- 
querque &  CerrilloB  Coal  Co.  t.  Lemiuseaux, 
187  P.  560. 

ie=;34l6  (Cal.)  The  Industrial  Accident  Com- 
mission may  expressly  reserve  bn  award  for 
medical,  surgical,  and  hospital  treatment,  to 
which  it  tinds  tbe  claimant  entitled,  pending 
the  procuring  of  necessary  information  and 
voacbers  for  a  supplemental  award,  although 
sudi  practice  is  not  commended,  and  although 
supplemental  awards  will  not  be  allowed,  for 
the  purpose  of  correcting  errors  in  the  original 
award.— McB  ride  v.  Industrial  Acddent  Com- 
mission, 187  P.  1050. 

«=^I6  (Cal.App.)  A  finding  that  the  employ- 
ers had  elected  to  submit  themselves  to  tbe 
Workmen's  Compensation  Jjaw  is  unnecessary 
where  tbe  parties  have  stipulated  that  sueh 
was  the  facL — Globe  Indemnity  Co.  t.  Indus- 
trial Accident  CommiBBion  of  Oatifomla,  187 
P.  452. 

A  stipulation  based  on  evidence  by  employ- 
ers that  they  bad  accepted  tbe  Workmen^s 
Compensation  Law  and  had  taken  ont  insurance 
held  to  constitute  an  admission  rendering  an 
express  finding  of  election  unnecessary.— Id. 
«s>4l7(5>  (Kan.)  Beview  of  an  award,  so  far 
as  it  relates  to  initiation  and  conduct  of  the  ar- 
bitration proce^ling,  is  limited  in  scope  to  those 
Kpedfic  subjects  respecting  which  the  court  is 
authorized  to  make  findings.— Roper  v.  Ham- 
mer, 187  P.  858. 

An  employer  who  has  applied  for  review  of 
an  arbitrator's  award  must  establish  the  facts 
on  which  the  application  is  based,  according  to 
the  rules  governing  proof  of  fraud,  undue  in- 
fluence, ana  the  like. — Id. 

^s»4l7(7)  (Colo.)  The  question  as  to  tbe  num- 
ber of  cmpioyfis  in  the  employ  of  an  employer 
is  a  question  of  fact  for  the  Industrial  Com- 
mission, and,  under  Workmen's  Compensation 
Act,  such  finding  may  not  ordinarily  be  disturb- 
ed by  tbe  court. — Industrial  Commission  of 
State  of  Colorado  v.  Shadowen,  187  P.  926. 
©=3417(7)  (Kan.)  Whether  or  not  a  fractured 
hip  bone  produces  total  permanent  disability  is 
a  question  of  fact,  which  the  arbitrator,  under 
Workmen's  Compensation  Act,  §  3,  par.  3, 
subd.  a,  is  authorized  to  determine. — Roper  v. 
Hammer.  187  P.  858. 

€=s>418(6)  (Colo.)  Where  tho  evidence  of  com- 

ficnsation  claimant's  dependence  is  such  that 
rom  it  an  inference  may  reasonably  be  drawn 
which  supports  the  commission's  findings  af- 
firmed by  tbe  district  court,  they  are  binding 
on  the  Supreme  Court.— Brock-Haffner  Press 
Co.  T.  Industrial  Commission  of  Colorado,  187 
P.  44. 

MECHANICS'  LIENS. 

See  Mortgages,  «=»151,  163;   Principal  and 
Surety,  «aB>llS,  175. 

I.  NATURE.  GROUNDS,  AND  SUB- 
JECT-MATTER IN  OENERAI.. 

^s>5  (Idaho)  The  mpchanic's  lien  BtJitntc 
(Comp.  St.  1919.  S  7:iy9  et  eon.)  ia  to  bo  Hticr- 
ally  construed.— Armitage  v.  Bernheira,  187  P. 
938. 

€=»I0  (Idaho)  Comp.  St.  1919.  g  7330,  confers 
a  right  of  lien  for  labor  performed  or  ihate- 
riala  furnished  on  certuin  improvements  or 
structures,  and  section  7344  specifies  the  char- 
acter and  extent  of  land  subject  to  such  lien.— 
Armitage  v.  Bernhcim,  187  P.  938. 
A  town  site  is  neither  a  "structure"  nor  an 


'improvement"  within  Copip.  St.  1919,  !{  7389, 
7344,  conferring  a  right  of  lien  for  labor  per- 
formed or  materials  furnished  on  certain  im- 
provements or  structures  and  specifying  the 
character  and  extent  of  land  subject  thereto, 
and  is  not  the  subject  of  a  lien  under  these 
sections. — Id. 

^=>I3  (Idaho)  A  mechanic's  lien  does  not  at- 
tach to  public  property  unless  expressly  pro* 
vided  by  statute.— istorey  &  Fawcett  T.  Nampa 
&  Meridian  Irr.  Dist,  187  P.  948. 

Comp.  St.  1919,  H  7339,  r340,  and  7341,  do 
not  provide  for  a  mechanic's  lien  as  against  the 
property  of  any  municipal  corporation  other 
than  a  county,  city,  town,  or  school  district, 
and  the  property  of  an  irrigation  district  ia 
not  the  subject  of  a  mechanic's  lien  under  exist- 
ing statutes.— Id. 

XL  BiaBT  vo  imr. 

tC)  Agreement  or  CoMent  of  Owner. 

<&=»74  (CaL)  A  contract  between  owner  and 
contractor  with  reference  to  payments,  sepa- 
rate and  distinct  from  building  contract  but  not 
filed  with  building  contract  and  contractor's 
bond  as  required  by  Code  dv.  Proc.  8  1183, 
would  invalidate  the  baildinv  contract.— Union 
OU  Co.  of  Califoma  t.  Fadfic  Surety  Co..  181 

m.  PBOOBEDnfOS  TO  PERFECT. 

4=»I58  (Okl.)  A  mechanic's  lien  statement  and 
the  affidavit  attached  thereto,  if  not  fatally  de- 
fective, under  Rev.  Laws  1010,  i  3873,  may  be 
amended  at  the  trial  to  conform  to  the  facts.— 
Ketcham  t.  CunlUf,  1S7  P.  1005. 

Under  Rev.  Laws  1910,  |  3873,  a  mechanic's 
lien  statement  may  be  amended  in  any  matter 
where  for  similar  reasons  a  pleading  could  be, 
and  at  any  time  when  a'  pleading,  could  be 
amended.— Id. 

IV.  OPERATION  AND  EFFECT. 

(B)  pFopertr.  Batafea.  mm*  Rlskt*  Af- 
fected. 

^=»I80  (Idaho)  One  performing  labor  on  or 
furnishing  materials  for  the  construction  of  a 
section  or  branch  o(  an  frrigBtion  system  may 
have  a  lien  upon  that  portion  of  it  for  his  com- 
pensation.- Pacific  Coast  Pipe  Co.  v.  Blaine 
County  Irr.  Co.,  187  P.  940. 
«=»I89  (Idaho)  A  lien  for  material  or  labor 
on  a  Carey  Act  (U.  S.  Comp.  St.  i  4685)  irriga- 
tion system  extends  only  to  such  right,  title, 
and  interest  as  the  company,  at  the  instance  of 
wluch  the  system  was  constructed,  bad  therein 
when  the  lien  attached.— Pacific  Coast  Pipe  Co. 
V.  Blaine  Coonty  Irr.  Co.,  187  P.  MO. 

(C)  Priorltr. 
^198  (Okl.)  The  jnechanic's  lien  which  at- 
taches prior  to  tbe  purchase  of  the  property  is 
superior  to  the  homestead  claim  of  the  pur- 
chaser's wife.— Ketcham  v.  Gunliff,  187  P.  1095. 

VH.  ENFORCEMENT. 

•S=>260(1).  (Okl.)  The  mechanic's  lien  which 
attaches  prior  to  the  purchase  of  the  property 
is  superior  to  the  homestead  claim  of  the  pur- 
chaser's wife,  and  it  is  not  necessary  to  make 
her  a  party  within  the  year  prescribed  for  the 
bringing  of  the  suit  against  tbe  owner  of  the 
property.— Ketcham  v.  Cunliff,  187  P.  1005. 
<^260(4)  (Okl.)  The  statute  of  limitatlonB 
providing  that  an  action  to  foreclose  on  a  me- 
ohnnic's  lien  must  be  brought  within  one  year 
after  the  date  of  filing  of  lien  applies  to  the 
owner,  hut  other  parties  can  be  brought  in  by 
atnendments  thereafter.— Kctcliam  t.  Cunliff, 
187  P.  1005. 

Vni.  INDEMNITT  AGAINST  UENS, 

0=>3I3  (Cal.App.)  A  provision  in  a  surety  bond 
given  by  a  contractor,  requiring  action  to  be 
brought  within  0  months,  ia  not  invalid  aa  un- 
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reasonable. — ^RecbteteiDer  t.  National  Sarety 
Co.  of  New  York,  1S7  P.  34. 
4=»3f7  ((JaLApp.)  Where  a  contractor  default- 
ed and  the  owner  completed  tb«  boUdutg,  held 
that  where  mechanics'  licoa  were  filed  against 
the  premisee  in  excess  oC  the  amount  due  the 
contractor,  bat  the  amount  of  such  liens  were 
ascertained  by  stipulation,  to  which  the  eurety 
was  a  party,  and  the  whole  matter  could  have 
been  disposed  of  within  the  six-month  period 
allowed  or  the  contractor's  bond  for  action 
thereon,  the  owner  cannot  excuse  delay  in  su- 
ing the  contractor's  surety,  and  maintain  an  ac- 
tion after  6  months  on  the  ground  that  the 
judgment  in  the  action  to  foreclose  the  lien 
waA  not  renderec  until  more  than  6  months  aft- 
er default—Bechtsteiner  t.  National  Surety 
Co.  of  New  York.  187  P.  84. 

MEDICAL  BOARDS. 

See  Constitutional  Law,  ^»eO. 

MEDICAL  EXAMINATION. 

See  Physicians  and  Surgeons,  ^s»5. 

MEDICAL  EXAMINERS. 

'  See  Ptiysicians  and  Surgeons,  ^=»11. 

MEDICAL  TREATMENT. 

Sea  Damages,  «=»M. 

MILITARY  LAW. 

See  Army  and  Navy. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  4s>107,  281,  981 ;  Can- 
cellation of  Instrtmients.  «s»47;  Certiorari, 
;  Corporations,  <8=»30 ;  Ftztores,  «s>S ; 
Master  and  Servant,  «=»103,  217;  Negli- 
gence, ^3»,  136 ;  Pleading,  ^334,  380,  403 ; 
PoUk:  Lands,  «»186;  Trusts,  «s>99.  110; 
Venue,  Waters  and  Water  Conrsea, 

«=>21. 

I.  PUBLIC  MINERAL  LAXTDS. 
<B)  ItooKtioa  aad  Aoavlaltlon  of  Clalafts. 

«s»f8  (CalJkpp.)  As  declared  by  Rer.  St.  U 
S.  I  2331  (UT  S.  Comp.  St.  |  4630),  it  is  the 
policy  of  the  United  States  to  have  mining  lo- 
cations in  compact  form;  if  the  lands  have 
been  surveyed,  the  location  in  ite  exterior  lim- 
its must  conform  to  the  public  survey,  if  rea- 
sonably ijracticable;  if  the  land  Is  unsurveyed, 
the  location  as  reasonably  as  practicable  must 
be  rectangular  in  form,  with  east  and  west 
an^i  north  and  south  boundary;  lines,  and  other- 
wise approximating  conformity  to  tbe  public 
survey  system.— Drippa  v.  Allison's  Mines  Co., 
187  P.  448. 

The  requirement  of  Rev.  St.  U.  S.  I  2331 
(U.  S.  Comp.  St.  {  4630),  that  placer  mining 
claims  conform  as  nearly  as  practicable  with 
the  system  of  public  land  surveys  does  not  re- 
quire a  placer  locator  to  conform  bis  location 
to  legal  subdivisions  of  tbe  public  surveys  and 
the  rectangular  subdivisions  thereof  when  con- 
formity would  compel  him  to  place  bis  lines  on 
other  prior  located  claims  surrounding  him, 
whetliur  or  not  the  claim  be  on  surveyed  or 
unsurvej'cd  lands,  but  he  may  conform  its 
boundaries  to  tbe  surrounding  claims,  regard- 
less of  any  irregularity  in  form  so  produced. 
— Id. 

The  plat  and  survey  referred  to  bv  Rev.  St. 
TJ.  S.  i  2331  (U.  S.  Comp.  St.  S  4txW),  provid- 
ing that  where  placer  <daiiiis  cannot  be  con- 
formed to  legal  subdivisions  of  government 
surveys,  survey  and  plat  sliall  be  made  as  on 
unsurveyed  lands,  are  the  plat  and  survey  to 
be  made  and  filed  when  application  for  patent 
is  made,  and  are  not  essential  to  perfecting 
valid  location  of  daim.— Id. 


«=»I9(2^  (Colo.)  Particnlarly  hi  view  of  Rev. 
St.  1906,  §  41S^,  where  locators  of  a  mining 
claim  staked  it  out  on  the  ground  1,100  feet 
westerly  and  400  feet  easterly  from  the  discov- 
ery shaft  and  ao  described  it  in  thdr  location 
certificate  before  another  claim  was  located  in 
conflict  with  the  first,  it  is  immaterial  to  the 
right  of  the  first  locators  that  their  notice  at 
discovery  shaft  erroneously  called  for  a  loca- 
tion 1,100  feet  easterly  and  400  feet  westerly. 
—Courtney  v.  Ward,  1S7  P.  517. 
®=>2I(3)  (Colo.)  Certificates  of  location  fail- 
ing to  tie  datm  to  some  natural  object  are  not 
void  under  Rev.  St  1908,  H  4194,  4195,  and 
4210,  but  may  be  corrected  by  amended  cer- 
tificates.—Nylund  V.  Ward,  187  P.  514. 

In  an  action  involving  the  right  to  posses- 
sion of  certain  lode  mining  claims,  defendants 
were  not  misled  by  relocation  certificates  to  the 
identical  cinims  perfecting  original  certificates 
which  fail  to  tie  daims  to  a  natural  object, 
where  before  defendant  discovered  the  lode 
and  while  on  the  ground,  and  In  view  of  plain- 
tiffs discovery  shaft  and  stakes  and  marked 
trees,  be  was  told  bv  one  of  plaintiffs  that  he 
was  on  ground  included  in  their  location. — Id. 
«=»22  (Colo.)  Certificate  of  location  of  a  min- 
ing claim  recorded  in  due  time  and  for  more 
than  a  year  before  attempted  location  of  another 
conflicting  claim  was  notice  to  locators  of  such 
other  claim  of  tbe  dimensions  of  the  first 
claim,  properly  staked  out  on  the  ground, 
though  there  was  an  error  in  the  description 
of  the  claim  in  the  posted  notice  at  the  dis- 
cover' shaft.— Courtney  t.  Ward,  187  P.  517. 
«=»23(4)  (Cal.App.)  The  fact  that  the  owner  of 
an  uncontested  mining  claim  on  which  tbe  re- 

?uired  assessment  work  has  been  done  has  not 
led  an  affidavit  showing  work  for  a  particular 
year  does  not  impair  his  right  to  a  patent. — 
Hazzard  v.  Johnson.  187  P.  121. 
€=>25  (Cal.App.)  The  failure  of  a  locator  of  a 
placer  mining  claim  to  record  his  notice  of  lo- 
cation within  the  time  prescribed  by  Civ.  Code, 
i  1426d,  did  not  work  a  forfeiture  of  his 
claim;  there  being  no  such  penalty  fixed  by  the 
statute.— Dripps  v.  Allison's  Mines  Co.,  187  P. 
448. 

The  locator  of  a  placer  mining  daim.  not- 
withstanding his  failure  to  record  hia  location 
notice  within' the  time  prescribed  by  Civ.  Code. 
{  1426d,  acquired  not  only  a  right  of  posses- 
sion which  he  did  not  forfeit  mere^  because 
of  his  neglect  to  make  a  timely  record,  but 
also  a  location,  whiclt,  if  imperfect,  was  never- 
tbeless  superior  to  any  other  location  on  the 
same  ground  that  others  might  subsequently 
have  attempted  to  make;  bis  right  to  use  wa- 
ter reasonably  necessary  for  beneficial  use  on 
his  claim  being  superior  to  any  rights  in  oth- 
ers to  use  the  water  on  their  subsequently  lo- 
cated claims  on  the  public  domain  lying  far- 
ther up  the  gulch. — Id. 

«s>29(4)  (Ofa.App.)  The  locator  of  a  placer 
mining  daim,  notwithstanding  his  failure  to 
record  his  location  notice  within  the  time  pre- 
scribed by  Civ.  Code,  \  1426d,  acquired,  not 
only  a  right  of  possession,  which  he  did  not 
forfeit  merely  because  of  his  neglect  to  make 
a  timely  record,  but  also  a  location  which,  if 
imperfect,  was  nevertheless  superior  to  anv 
other  location  on  the  same  ground  that  others 
might  subsequently  have  attempted  to  make, 
his  right  to  use  water  reasonably  necessary  for 
beneficial  use  on  bis  claim  being  superior  to 
any  rights  in  others  to  use  tli«  water  on  Uirir 
subseguetitly  located  daims  on  the  public  do- 
main lying  farther  up  the  gulch.— Drippa  v.  Al- 
lison's Mines  Co..  187  P.  448. 
<S=929(5)  (Colo.)  Where  locators  of  a  mining 
claim  conflicting  with  a  prior  location  by  oth- 
ers bad  staked  ont  their  daim  before  any  rep- 
resentation to  or  concealment  of  fact  from 
them  by  one  of  the  locators  of  the  prior  claim, 
they  cannot  claim  any  estoppel  through  such 
misrepresentatioa  or  conceidment  against  the 
locators  of  the  prior  claim,  not  liavins  relied 
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thereoD  in  staking  thetr  own  dalin.— Coartne7 

V.  Ward,  187  'P.  BIT. 

^=>38(15)  (Oolo.)  In  an  action  involvins  the 
right  to  possession  of  lode  mining  claims,  in 
view  of  Rev.  St.  1908,  S§  4194,  4195,  and  4210, 
it  was  proper  to  admit  in  evidence  original  and 
additional  certificates  of  location  correcting  the 
oripnal,  where  the  original  failed  to  tie  the 
claim  to  some  natural  ooject;  sach  an  original 
certificate  being  imperfect  but  not  Told. — Ny- 
lund  T.  Ward.  187  P.  514. 
4t=>38(16)  (Colo.)  In  an  action  involving  the 
right  to  possession  of  certain  lode  muiias 
claims,  the  jury's  visit  to  the  ground  about  60 
milea  from  the  place  of  tri^  in  connection 
vritb  the  testimony  held  to  have  justified  fiod- 
ings  Qpon  question  of  fact  in  favor  of  plain- 
tins,  who  had  submitted  additional  location  cer- 
tificates correcting'  the  originals,  which  had 
failed  to  tie  idenhcal  claims  to  a  natural  ob- 
ject—Nylimd  V.  Ward,  187  P.  514. 
«=>38(18)  (Colo.)  Though  the  original  location 
certificate  of  plaintiffs,  suing  for  possession  of 
the  portion  of  their  mining  claim  in  conflict  with 
defendants',  failed  to  tie  their  claim  to  some 
natural  object  or  monument,  the  admjssioD  in 
evidence  of  the  amended  or  additional  location 
certificate  correcting  the  ondssion  was  not  re- 
TerBible  error.— Gonrtner  v.  Ward,  187  P.  BIT. 

XL  TITI.B,  COHTETAirCES,    AKS  ' 

OOHTRAOTS. 
(A)  RIsMa  and  Remedies  of  Ownera. 

•»5I(5)  (N.M.)  Where  the  evidence  shows 
that  defendant,  without  right  or  authority, 
mined,  shipped,  and  sold  ore  from  plaintiff's 
property,  the  measure  of  damages  for  such 
conversion  is  the  net  value  of  the  ore,  and  de- 
fendant is  not  entitled  to  deduct  therefrom  the 
expenses  of  mining,  freight,  and  smdtiDg 
charges.— Alvarado  Min.  &  UfU.  Oo.  t.  War- 
nock,  1S7  P.  642. 

(B)  Ciwyeyweea  Ganenl. 

^s>53  (CaLApp.)  One  entitled  to  rescind  a 
lease  of  mining  property  containing  an  option 
on  the  ground  of  fraud  must  rescind  promptly 
npon  discovering  the  fraud;  Civ.  Code,  fi  1691, 
being  mandatory.— Hazzard  v.  Johnson,  187  F. 
121. 

Failure  to  make  a  payment  due  under  a  lease 
of  a  mine,  the  lease  containing  an  option  to 
irarehase,  and  the  purpose  of  the  lease  being 
the  sale  and  purchase  of  the  mine,  time  being 
expressly  agreed  to  be  of  the  essence  of  the 
contract,  terminated  the  lease  and  consequently 
the  option.— Id. 

One  leasing  a  mine  with  option  to  purdiase 
is  not  entitled  to  rescind  on  the  grouod  of  de- 
fective title,  etc.,  where  the  facts  were  known 
to  him  prior  to  entering  into  the  agreement  and 
he  took  posaessioD  and  operated  the  mine  until 
he  found  that  the  results  were  not  satisfactory, 
and  cannot,  after  default  in  payment  of  an  in- 
stallment, claim  that  the  vendor  was  first  io 
default,  in  that  be  was  to  be  at  all  times  ready 
to  convey  good  title.— Id. 
«=>54'/2  [New,  vol.  6A  Key-No.  Series] 

(Idaho)  A  mortgage  of  a  steam-actuated 
pumping  plant  permanently  located  upon  and 
affixed  to  mining  ground,  together  with  the  ap- 
purtenances thereto  belonging,  covers  the  land 
upon  which  the  plant  stands  and  that  vMch  is 
necessary  to  its  convenient  and  proper  use. — 
Muckle  V.  Hill,  187  P.  943. 

(C)  I>eM«Sf  Ueenaes,  sad  Contracts. 

C=»58  (Kan.)  Where  plaintiff  purchased  lands 
subject  to  an  oil  and  gas  lease,  which,  as  re- 
corded, contained  a  clause  that  lessee  would 
surrender  the  lease  at  any  time  on  payment  of 
960,  or  a  sufficient  quitclaim  deed,  and  in  hia 
action  to  cancel  the  lease  alleged  tender  of 
$60  and  a  demand  for  sndi  deed,  and  a  refusal, 
and  answer  alleged  that  record  omitted  the 
woMa  "liaTe  the  right  to,"  and  the  original 


lease  being  lost,  offered  evidence  to  sustain 
such  contention,  findings  for  defendants  Aeld 
sustained  by  substantiu  and  competent  testi- 
mony, so  that  judgment  establishing  lease  orig- 
inally written  could  not  be  disturbed.— Jackman 
V.  ^^ence  Drilling  ft  Development  Co.,  18T 

<8=>64  (Okl.)  Where  sellers  of  a  mill  and  min- 
ing lease  entered  into  secret  agreement  to  pay 
a  commission  to  one  of  the  three  purchasers 
thereof  and  not  to  bold  him  liable  on  notes  ot 
himself  and  his  associates  for  the  purchase 
price,  and  such  pretended  purchaser  and  sell- 
ers' secret  agent  falsely  represented  to  such 
associates  the  condition  and  value  of  the  prop- 
erty, in  reliance  on  which  they  did  not  make 
an  independent  investigation  thereof  and  were 
defrauded,  they  were  entitled  on  discovery  of 
the  fraud  to  an  action  to  rescind  the  contract. 
—Beck  V.  Pinley,  187  P.  488. 

In  action  to  rescind  an  agreement  for  pur- 
chase of  a  mining  lease  and  mill,  .on  the 
ground  of  the  fraud  of  a  pretended  purchaser 
and  the  sellers'  secret  agent  in  falsely  misrep- 
resenting the  condition  and  value  of  the  prop- 
erty in  reliance  on  which  plaintiffs  bought 
without  investigation  and  were  defrauded,  judg- 
ment for  plaintiffs  held  not  clearly  against  the 
weight  of  the  evidence. — Id. 
$s>73  (Okl.)  The  paramount  rule  In  the  inter- 
pretation of  contracts  which  is  to  ascertain  the 
intention  of  the  parties  and  give  effect  to  the 
same,  if  it  can  be  done  consistently  with  legal 
prinaples,  is  applicable  to  an  oil  and  gas  lease. 
— Prowant  v.  Sea^,  187  P.  235;  Ouster  v.  For- 
tuna  Oil  Ck>.,  Id.  248. 

Oil  and  gas  leases  will  be  construed  most 
strongly  against  the  lessee  who  prepared  the 
lease  and  to  promote  development.— Id. 
4es»73'/2  (Kan.)  A  lease  to  continue  so  long  as 
oil  or  gas  is  produced,  and  providing  that  "60 
days  after  both  producit^  and  drilling  opera- 
tions cease  this  lease  is  to  be  void  and  sur- 
rendered for  cancellation,"  is  terminated  by  its 
terms,  and  the  lessor  is  entitled  to  the  judg- 
ment canceling  it  when  it  is  admitted  that 
productioQ  and  drilling  have  ceased  for  oyer 
seven  months  for  want  of  an  available  market, 
or  a  prospective  market  for  the  sale  of  gas 
developed  in  wells  already  drilled  on  the  prop- 
erty of  the  lessee.— Elliott  v.  Crystal  Springs 
Oil  Co..  187  P.  692. 

<S=>74  (Kan.)  An  action  by  purchaser  of  an  in- 
terest in  an  oil  and  gas  lease  against  his  ven- 
dors for  a  rescission  of  the  bargain  and  for 
the  amount  he  had  paid,  on  the  ground  of  fraud- 
ulent representations  that  the  lease  had  cost 
more  than  it  actually  cost,  is  an  action  for  re- 
scission in  which  recovery  is  not  limited  to  an 
abatement  of  the  purchase  price  in  proportion 
to  the  difference  between  what  the  lease  cost 
the  original  owners  and  what  they  represented 
it  cost  them.— Withroder  v.  Elmore,  187  P.  863. 

An  action  by  the  purchaser  of  an  interest  in 
an  oil  and  gas  lease  against  his  vendors  for  a 
rescission  of  the  bargain  and  for  the  amount 
he  had  paid,  on  the  ground  of  fraudulent  rep- 
resentations that  the  lease  had  cost  more  than 
it  actually  cost,  ts  an  action  for  rescission,  not 
involving  an  affirmance  of  the  contract.— Id. 

The  purchaser  of  an  interest  in  an  oil  and 
gas  lease  alleging  fraudulent  representations  of 
vendors  as  to  cost  of  the  lease  to  them  may 
proceed  by  action  for  rescission  of  the  bargain 
and  for  judgment  for  the  amount  paid.— Id. 

The  purchaser  of  an  interest  in  an  oil  and 
gas  lease  alleging  fraudulent  representations  of 
vendors  as  to  cost  of  the  lease  to  them  may 
proceed  hy  action  for  damages  on  the  theory  of 
an  affirmance  of  the  contract.— Id. 

Where  no  writing  was  given  the  purchaser  to 
evidence  his  purchase  of  an  interest  i  in  an  oU 
and  gas  lease,  it  was  not  necessary  for  the  pur- 
diaser  suing  to  rescind  the  contract  to  sign  any 
release  in  order  to  restore  to  the  defendants 
what  he  had  obtabed  from  them.— Id. 

The  effect  of  fraudulent  repreaentationa  to 
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the  ptircbaBer  of  an  interest  in  oil  and  gas 
leas*  fLB  to  Its  cost  to  defendaots  was  not  nec- 
aaaaril;  Umlted  to  cauBin;  the  plaintiff  to  par 
more  tor  hla  interest  in  the  leaae  than  he 
wonld  otherwise  have  donp,  hot  it  mtj  have 
been  the  inducement  to  make  the  purchase  on 
any  terms.— Id. 

That  the  verdict  in  an  acdon  to  rescind  a 
parchase  of  an  interest  in  an  oQ  and  gas  lease 
and  to  recover  the  amount  paid,  on  the  ground 
of  the  vendors'  fraud,  was  tor  a  less  amount 
than  the  full  pnrchase  price,  may  be  accounted 
for  bj  assummg  that  one  of  the  anbscriptioos 
made  by  plaintUT  was  found  not  to  have  been 
brought  about  by  any  tDisrepresentation.— Id. 
*=»77  (Kan.)  In  an  action  to  cancel  the  rec- 
ord of  an  oil  and  ga»  lease,  plaintiff  ts  entitied 
to  attorney's  fees  and  to  statutory  damages  of 
£100  under  Gen.  St.  1916,  S  4994,  where  the 
bolder  of  the  leaae  faUed  in  tils  dntv  to  dis- 
charge it  of  record,  if  the  plaintiff  lessor  at 
least  20  days  before  the  action  demanded  that 
the  holder  discharge  It  of  record,  as  prorided 
by  section  4995.— Elliott  t.  Crystal  Springs  Oil 
Co.,  187  P.  692. 

It  is  not  necessary  for  the  lessor  in  j^aa  and 
oil  lease  to  follow  uie  procedure  permitted  by 
<:^.  St.  1915,  I  4092,  to  clear  his  record  title 
of  a  gas  and  oil  lease  before  be^nning  his  ac- 
tion under  section  4994  to  obtun  a  fudgment 
-canceling  the  leaae,  nor  his  compliance  with  a 
prerequisite  to  the  allowance  of  attorney's  fees  ■ 
ao^  statutory  damages  under  section  4994. 

*<8=o78(l)  <Oki.)  Under  an  oil  and  gas  lease  for 
three  years  and  aa  much  longer  thereafter  as 
oil  or  gas  is  found  therein,  or  said  premises  de- 
Teloped  or  operated,  uid  providing  that,  if  a 
well  was  not  commenced  wlthm  one  year,  the 
lease  should  become  void,  unless  lessee  paid  or 
tendered  a  rental  of  $2  per  acre  for  eacn  addi- 
tional year  of  delay  untU  a  well  was  commenc- 
ed, and  that  drilling  of  well  thereon  should  llq- 
itidate  all  rentals  due  or  payable  during  the  re- 
mainder of  term,  drilliug  operations  commenc- 
ed within  three  years  and  being  prosecuted  in 
good  faith  at  end  of  term  extended  term  dnr- 
ing  continuance  of  surti  operations,  or  in  case 
01^ discovery  so  long  aa  oil  and  nts  was  run.— 
Prowant  v.  Sealy,  187  P.  236;  Custer  v.  Foi- 
tuna  Oil  Co..  Id.  248. 

^78(7)  (Okl.)  Evidence,  In  an  action  to  en* 

ioin  interference  vrith  plaintiff's  possession  of 
snd  in  controversies  under  an  oil  and  gas  lease, 
held  to  support  the  trial  court's  judgment  for 
plainUffa.-¥rowant  t.  Sealy,  187  P.  236;  Cus- 
ter T.  Fortsma  00  Co.,  Id.  248. 
«»78(7)  (Okl.)  Allegations  of  petition  in  an 
action  to  forfeit  an  oil  and  gas  lease  for  fail- 
nre  to  develop  the  leased  premises  in  accord- 
ance with  the  terms  of  the  lease,  wlilch,  after 
setting  out  the  lease,  alleged  that  plaintiff  bad 
received  no  rentals  since  he  became  owner  of 
the  premises,  tliat  defendant  refused  to  pay 
any  rentals  and  ne^gently  and  persistently  re- 
fused to  proceed  to  drlD,  ken  to  auBtain  a 
money  judgment  for  plaintiff.— Tidal  Oil  Co.  T. 
Roelfs.  187  P.  486. 

«=78(7)  (Wyo.)  Allegations  that  the  leasees 
of  oil  lands  had  staked  the  location  of  the 
first  well,  had  placed  lumber  on  premises  for 
repairing  a  derrick  for  drilling  purposes,  and 
had  contracted  for  bringing  a  derrick  upon 
tiie  leased  lands  within  the  time  prescribed  for 
commencing  drilling  operations,  and  that  wlthla 
ten  daya  after  such  time  limit  a  derrick  was  in- 
stalled on  the  premises  despite  difficulties  caus- 
ed by  snow,  etc.,  held  not  to  establish,  as  a  mat- 
ter of  law,  that  the  lessees  had  failed  to  com- 
mence "drilling  operations"  within  the  pre- 
acribed  time.^Fast  v.  Whitney,  187  P.  192. 
^»79(1)  (Kan.)  Under  a  supplemental  agree- 
ment to  an  oil  and  gas  lease,  reciting  the  drill- 
ing of  two  oil  wells  and  a  gas  well  which  was 
no  longer  profitable,  and  providing  that,  if 
lessee  ehoold  sell  gas  from  any  well,  he  should 
pay  lebBora  at  aa  annual  rate  of  $200  for  eadi 


wen  while  gas  was  sold  within  30  days  after 
any  well  was  drilled  in,  and  annually  there- 
after, with  right  to  continne  the  lease  fa^  pay* 
ing  annual  rental  of  $100  a  year,  and  fiuidsb- 
ing  lessors  gas  for  domestic  use  as  Ibng  as 
leseee  used  gas,  and  that  no  other  rental  should 
be  necessary  to  preserve  lease,  the  lessees 
were  bound  to  pay  an  annual  rental  while  they 
kept  the  lease  alive  after  development  and  pro- 
duction had  ceased  to  be  profitable.— Binger 
Oaa  Belt  Fuel  Co.*  187  P.  659. 

m.  OPERATZOH  OF  KnrES,  QUAR- 
RIES, AMD  WELI.8. 

(O]  Rl«ht«  KDd  LlablUtlca  Incident  t« 
Working. 

^124  (Cal.Ap^.)  Where  the  land  of  a  lower 
locator  of  a  miDing  claim  is  invaded  by  "tail- 
tngs,"  "slickens,"  or  other  material  from  the 
claim  of  an  upper  locator,  auch  upper  locator 
is  liable,  however  carefully  be  may  have  work- 
ed his  mine^Dripps  v.  AlUson'a  Minea  Co., 
187  P.  418. 

Where  one  mining  daim  locator,  by  running 
a  trail  or  road  around  the  claim  of  another, 
caused  rocks  and  boulders  to  roU  down  the 
side  of  the  gulch  upon  such  other's  claim,  en- 
dangering the  lives  of  persons  attempting  to 
work  it,  and  impairing,  if  not  destroying,  its 
value  for  mining  parposea,  he  ia  liable  to  the 
locator  of  the  other  claim.— Id. 

MINING  MACHINERY. 

See  Mines  and  Minerals,  ^=954^' 

MINORS. 

See  Infants. 

MISTAKE, 

See  Judgment,  «s»S88,  840.  h 

MONEY  RECEIVED. 

See  BUla  and  Notes.  «s»&20. 

MORTGAGES. 

See  Action,  ^=>38 ;  Appeal  and  Error,  «=>681. 
767,  907,  1024,  1071;  Bills  and  Notes,  <8=> 
293;  Cancellation  of  Instruments,  ^=3l3: 
Chattel  Mortgages;  Estoppel,  «=s39,  85: 
Evidence,  9=>441 ;  Executors  and  Adminis- 
trators, €==>431 ;  Homestead,  $=>32 ;  Hus- 
band and  Wife,  «=>193;  Judgment.  «=>19, 
447 ;  Landlord  and  Tenant,  <9=9213 ;  Limita- 
tion of  Actions,  *Ss>142,  143 ;  Minea  and  Min- 
erals, «3»54H  ;  Refcwmation  of  Instruments. 
«=»13,  46;  Sheriib  and  OonstaUea,  «ss>61; 
Trusts.  «sa>206. 

I.  REQUIUTES  AXD  TAUDITT. 
(A)  nUme  Kttd  Bsseatlals  oC  OoBT«y»nees 
SeawvUr* 

®=323  (Wyo.)  Mortgage  executed  to  a  copart- 
nership held  v^d  as  against  objection  that  it 
was  not  executed  to  a  person  or  a  corporation, 
since  a  mortgage  merely  createa  a  hen  upon 
the  land  and  does  not  pass  titie  thereto.— Boun- 
son  MercantUe  Co.  v.  Davis,  187  P.  031. 
<&=>25(2)  (Or.)  Mortgage,  given  by  mother- 
in-law  of  a  lessee  of  hotel  to  secure  perform* 
ance  of  lease  in  consideration  of  the  leasing  of 
tiie  hotel  and  the  transfer  of  the  liquor  license 
to  lessees,  was  supported  by  suffident  consid- 
eration,—Jubitz  V.  GresB,  187  P.  IIIL 
^=»25(3)  (Old.)  Where  a  surety  company  exe- 
cuted a  bond  to  conn^  commiatiimerB,  liulem- 
nifying  the  county  against  any  loss  on  a  de- 
posit of  public  funds  in  a  state  bank,  and  con- 
tinued the  bond  on  receiving  an  Indemnity  bond 
executed  by  the  bank  and  by  defendant,  a  di- 
rectori  conditioned  to  save  the  surety  harmless 
from  any  damage  by  reason  of  the  suretyship 
for  the  Dank,  whereupon  the  surety  bond  was 
duly  contiDued  for  another  TW*  snd  the  sore- 
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ty  on  the  bank's  insolvency  vas  called  upon  to 
make  good  the  county's  loss,  and  called  on  de- 
fendant to  save  it  harmless,  defendant's  note 
and  mortgage  to  the  surety,  executed  on  a 
threat  by  it  of  commencing  legal  proceedings, 
was  supported  by  a  valuable  consideration. — 
Keller  V.  American  Surety  Co.  of  New  York, 
187  P.  205. 

(B>  Form  an*   Conlenta   of  Iii»tr«meMta. 

<S=>48(1J  (Wyo.)  Mortgage  description,  de- 
Bcribing  land  entirely  by  abbreviations,  instead 
of  woruB,  to  designate  the  portions  of  sections, 
and  failing  to  state  whether  the  township  was 
north  or  south,  held  Rufficient,  under  evidence 
showing  that  all  the  land  in  the  named  town- 
ship in  the  named  county  was  in  such  township 
nortli.-»Bobin8oa  Mercantile  Co.  t.  Davis,  187 
P.  931. 

xn.  oomrouoTioir  and  opera- 
Tioir. 

(C)  Property  Hortvasceili  and  BatMe*  of 
Pmrtlea  TfeorelB. 

®:=»I33  (Idaho)  A  mortgage  of  a  building  with 
the  apportenances  covers  the  land  upon  which 
the  building  stands  and  which  is  necessajn^to 
its  convenient  and  proper  nie.^-Mnckle  T.  uSSl, 

187  P.  »43. 

€=>I37  (Wyo.)  The  title  to  mortgage  property 
does  not  pass  by  the  mortgage  to  the  mortga- 
gee, even  on  condition  broken;  the  mortgage 
merely  creating  a  lien  upon  the  land,  requiring 
that  property  be  sold  on  foreclosure  to  pass 
title.— Bobinson  Mercantile  Co.  v.  DaTiB,  -lS7  P. 
031. 

(D)  Lien  as«  Prloritr. 

^=9l51(3)  (Idaho)  The  lien  of  a  mortgage,  by 
reference  therein  to  property  to  be  acquired  by 
the  mortgagor,  is  subject  and  subsequent  to 
liens  dnly  and  properly  made  and  filed  for  la- 
bor performed  and  materials  furnished  in  con- 
Btmctlng  and  acquiring  such  property.— Pacific 
Goaat  Pipe  Co.  v.  Blaine  County  Irr.  Co.,  187  P. 
940.  • 
€=9)63(3)  (Idaho)  One  performing  labor  on  or 
furntshuig  material^  for  the  construction  of  a 
section  or  branch  of  an  irrigation  ayatem  may 
hare  a  lien  upon  that  portion  of  it  for  his 
compensation;  but,  if  he  elects  to  file  his  lien 
upon  the  entire  system,  he  thereby  makes  his 
claim  subsequent  and  sabject  to  a  prior  mort- 
gage thereon,  properly  recorded,  or  of  which 
be  had  notice,  within  the  time  mentioned  in 
Comp.  St  1919,  S  7345.— Pacific  Coast  Pipe  Co. 
V.  Blaine  County  Irr.  Co.,  187  P.  940. 
«=7>I83  (Cal.App.)  Where  plaintiff  vendor 
signed  escrow  instructions  directing  that  a 
trust  deed  for  part  of  purchase  price  should  be 
made  subject  to  a  mortgage,  and  accepted  trust 
deed  containing  such  rcatal,  in  the  absence  of 
fraud  on  the  part  of  defendant,  mortgagee's 
assignee,  the  plaintiff  is  estopped  to  deny  pri- 
ority of  the  mortgage.— Burrows  v.  Durflinger, 
187  P.  752. 

«E=9l86(6)  (CaLApp.)  In  a  vendor's  action  to 
have  Itia  trust  deed  for  part  of  purchase  price 
declared  to  he  superior  to  a  mortgage  lien,  evi- 
dence held  to  show  that  the  defendant  assignee 
of  the  mortgage  was  not  negligent  In  assuming 
that  the  redtus  of  the  tmst  deed  that  the  land 
was  subject  to  such  mortgage  were  valid,  and 
was  not  guilty  of  such  gross  negligence  in  the 
transaction  as  to  amount  to  constructive  fraud 
against  plaintiff.— Burrows  t.  Durflinger,  187 
P.  762.  ■ 

RIGHTS  Ain>  LIABnJTIES  OF 
PARTIES. 

<^2t8  (CaI.App.)  The  payee  and  holder  of  a 
note  secured  in  part  by  a  mortgage  on  real 
property  waa  required  to  proceed  by  foreclo- 
sure before  he  could  obtain  personal  Judgment 
on  the  nine  against  the  maker.— Avery  t.  Ha- 
KmtoB,  187  P.  m 


VI.  TBAlfSFER  OF  PROPERTY  HOBT« 
OAOED  OR  OF  EQUITY  OF 
REDEMPTION. 

9=3291  (Cal.App.)  A  mortgagee,  where  the 
mortgagor  has  sold  the  property  and  succesaiTe 
grantees  have  agreed  to  aasume  and  pay  tb« 
mortgage,  may  accept  the  benefit  of  such  sev- 
eral agreements  and  make  each,  or  any,  or  all 
of  said  persons  defendants  in  foredosnre  pro- 
ceedings, and  obtain  a  deficiency  judgment 
against  such  of  said  persona  as  he  so  elects  to 
make  parties  to  the  proceedings,  the  rights  ex- 
isting in  the  mortgagee  being  entirely  several 
as  to  each  of  such  persons,  none  of  whom  have 
a  right  to  insist  that  any  of  the  others  should 
be  made  parties  defendant,  or  to  be  embraced 
in  any  judgment  in  the  mortgagee's  favor.— 
Robson  V.  O'Toole,  187  P.  lift 

A  person  who  in  taking  over  mortgaged  prem- 
isea  agrees  to  assume  and  pay  the  mo^gage 
becomes  by  virtue  of  such  agreement  the  prin- 
cipal debtor,  while  the  person  with  whom  he 
makes  such  agreement  becomes,  as  to  such 
agreement  and  as  to  such  mortgage,  his  surety 
that  he  will  perform  the  same,  and  there  arises 
out  of  such  an  agreement  an  implied  agreement 
to  the  same  effect  as  to  predeoessora  of  the 
immediate  grantor  baA  to  the  original  mort- 
gagor.—Id. 

IX.  FORECLOSURE  BT  EXERCISE  OF 
POWER  OF  SAI.E. 

^=>354  (Wyo.)  Notice  of  foreclosure  of  mort- 
gage executed  to  a  partnership  was  not  objec- 
tionable, because  it  recited  the  names  of  the 
partnership  members  not  named  in  mortgage; 
such  recital  being  mere  surplusase.— Bobuson 
Mercantile  Go.  t.  Da^  187  P. 

Xf  FOBECI.OSURE  BT  AOTIOK. 

(K)  Putlea  *nd  Proeesa. 

^=9427(1)  (Or.)  In  mortgage  foreclosure  suit, 
an  agent  of  a  party  known  by  defendant  to  be 
an  agent  need  not  be  made  a  party,  as  prin- 
cipal is  real  party  m  interest.— Jubitz  v.  Gresa, 
187  P.  1111. 

(F)  PleadlnsT  and  Evidence. 
€=»45S  (Cal.App.)  In  an  action  by  mortgagee 
to  foreclose  against  the  mortgagor  and  all  of 
the  successive  grantees,  the  mortgagor,  or  any 
subsequent  grantor,  may  present  a  cross-com- 
plaint against  his  grantee  or  any  subsequent 
grantee,  eadi  having  respectively  assumed  the 
mortgage,  to  compel  him  to  p,iy  any  deficiency 
judgment  that  there  might  be,  but  is  not  bound 
to  do  so,  in  the  face  of  the  fact  that  as  between 
the  different  grantees  no  right  of  cause  of 
cross-complaint  comes  into  being  until  after  a 
judicial  sale  of  the  property;  the  Buccessive 
purchasers  of  the  lanid  not  being  adverse  par- 
ties in  the  foreclosure  proceedings.— Robson  t. 
O'Toole,  187  P.  110. 

^=>45g(3)  (Or.)  Want  of  consideration  to  be 
a  defense  to  action  on  note  and  to  foreclose 
mortgage  must  be  pleaded.— Jubitz  v.  Gresa,  187 
P.  1111. 

<g=>463  (Okl.)  In  action  for  debt  and  to  fore- 
close a  estate  mortgage  securing  a  note, 
with  cross-petition  by  a  defendant  brought  in 
by  order  of  the  court  seeking  the  same  relief 
subject  to  her  prior  mortgage,  a  judgment  can- 
celing plaintiff's  note  and  mortgage  with  judg- 
ment against  him  for  original  defendants  for  a 
certain  sum  with  costs  and  interest  held  not 
reasonably  supported  by  the  evidence,  and 
hence  reversed  and  remanded  with  directions. 
-Finerty  v.  KIrkendaU,  187  P.  219. 

(I)  Jndtnnent  or  Seor««  Mkd  BxeevtlOB. 

4=9494  (Or.)  Conceding  that  first  mortgage 
given  by  four  persons  could  be  foreclosed  In 
aame  proceeding  with  second  mortgages  given 
by  two  of  the  four,  a' single  money  oitcree  could 
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not  be  KiTen.-~Chandler  Idv.  Co.  t.  Mfttlfick 
Ibt.  Co.,  187  P.  1105. 

«s496  (Okl.)  Whether  or  not  plaintiff,  suing 
□pon  a  note  executed  by  defendant  and  to  fore- 
close a  realty  mortgage  eecaring  it,  was  an  in- 
nocent purchaser  of  the  note  sued  upon,  could 
not  be  beard  upon  a  motion  to  vacate  the  judg- 
ment against  defendants.— Merritt  v.  Park  Nat. 
Bank  of  Sulphur,  187  P.  232. 
^=>497(1)  (Cal-App.)  A  judgment  in  an  action 
to  foreclose  is  not  res  adji)dicata  as  between 
the  mortgagor  and  successive  purchasers  who 
assumed  the  mortgage,  and,  in  an  action  by  the 
mortgagor  or  any  of  the  saccessive  grantees 
against  a  subseguent  grantee  to  recover  a  de- 
ficiency judgment  rendered  and  paid,  either  is 
entitled  to  have  adjudicated  every  question  in- 
volviug  the  validity  or  amount  of  deficiency  judg* 
ment,  and  also  every  question  as  to  whether 
the  plaintiff  waa  legally  or  properly  compelled 
to  pay  same,  or  any  portion  thereof. — Robson  v. 
O'Toole.  187  P.  110. 

«»497(2)  (Cal.)  Under  Code  Civ.  Proc.  i  726, 
as  to  parties  on  foreclosure,  a  decree  of  fore- 
closure, in  action  br&ught  after  conveyance  of 
record  in  which  the  owner  of  the  premises  re- 
served no  rights,  waa  binding  on  such  owner, 
though  not  served  with  process;  her  grantee 
having  appeared  and  defended.— Hawley  v.  State 
Assur.  Co.,  Limited,  of  Liverpool,  England,  187 
P.  1. 

«=»497(2)  (Cal.App.)  Where  trust  deed  to  se- 
fnire  loan  was  taken  without  notice  of  lease  of 
premises,  lessee's  interest  was  foreclosed  by 
foreclosure  of  trust  deed.— Tropical  inv.  Co.  v. 
Brown.  187  P.  183. 

(J)  Sale. 

^526(2)  (Or.)  Where  M.  and  L.  gave  to  an 
InveBtment  company  a  first  mortgage  on  prop- 
erty of  each,  and  thereafter  M.  gave  to  com- 

Eany  a  seconid  mortgage  on  his  property  and  a 
ank  bought  all  the  interest  of  L.  with  knowl- 
edge of  second  mortgage,  it  was  not  a  valid  ob- 
jeSlon,  on  ground  of  chilling  bidding  to  con- 
firmation of  sale  on  foredosure  of  first  mort- 
gage that  representative  of  company  stated 
that  bidders  of  property  of  M.  would  take  "sub- 
ject" to  second  mortgage,  since,  notwithstand- 
ing L.  O.  L.  {  423,  failure  to  make  Junior  in- 
cumbrancer a  party  does  not  invalidate  decree, 
though  foreclosure  of  first  lien  does  not  bar 
equi&  of  redemption. — Chandler  Iny.  Co.  t. 
MaUock  Inv.  Co.,  187  P.  1105. 
«s>526(6)  (Okl.)  Whether  or  not  plaintiff,  suing 
xmoD  a  note  executed  by  defendant  and  to  fore- 
close a  realty  mortgage  securing  it,  was  an  in- 
nocent purchaser  of  the  note  sued  upon,  could 
not  be  heard  upon  an  objection  to  the  confirma- 
tion of  the  sale  of  the  land.— Merritt  v.  Park 
Nat  Bank  of  Sulphur,  187  P.  232. 
€=>526(7)  (Kan.)  In  a  mortgage  foreclosure, 
the  sale  of  the  mortgaged  property  is  a  judi- 
cial sale,  and  the  confirmation  is  a  final  and 
bindins  judgment  of  the  court. — Moore  t.  Mc- 
pherson. 187  P.  884. 

4s»52g(2)  (Kan.)  When  a  mortgage  on  real 
property  is  foreclosed,  the  property  sold,  and 
the  sale  confirmed,  such  confirmation  cannot  be 
vacated  nor  the  sale  set  aside  after  term  at 
wliich  judgment  of  confirmation  was  rendered, 
except  in  accordance  with  the  Civil  Code. — 
Moore  t.  McPhenon.  187  P.  S84. 

(K)  Deflclencr  Peraonal  Uabllltr. 

«5>558  (CaI.App.)  A  mortgagee,  where  the 
mortgagor  haa  sold  the  property  and  successive 
grantees  have  agreed  to  assume  and  pay  the 
mortgage,  may  accept  the  benefit  of  such  several 
agreemeuts,  and  make  each,  or  any,  or  all  of 
said  persons  defendants  in  foreclosure  proceed- 
ings, and  obtain  a  deficiency  judgment  against 
nich  of  said  persons  as  he  so  elects  to  make 

Earties  to  the  proceedings.— Bobson  T.  O'Toole, 
87  P.  110. 


<8=»585  (CaLApp.)  Where  the  owner  of  the 
equity  is  through  mistake  not  made  a  party  to 
a  foreclosure  suit,  the  mort^gee  who  haa  pur- 
chased at  the  sale  may  maintain  a  second  ac- 
tion to  foreclose  the  equity  of  such  owner  and 
for  a  new  sale, — Xorton  v.  Newerf,  187  P.  S7. 
4=3585  (Wash.)  Though  mortgage  on  land  in 
Washington  and  mortgage  on  Mod  in  Califor- 
nia were  part  of  the  same  transaction  and  giv- 
en to  secure  payment  of  the  same  notes,  the 
mortgagee  in  suit  in  California  upon  the  notes 
and  for  foreclosure  could  not  Include  the  land  in 
Washington,  and,  since  the  California  suit  re- 
sulted in  a  defidency  Jndgment,  the  mortgage 
on  the  Washington  land  continued  to  be  en- 
forceable for  the  proportionate  debt  it  was 
given  to  secure,  and  was  not  extinguished  by 
merger  of  the  notes  in  the  California  JmUpoent 
— Widmann  v.  Hammack,  187  P.  1091. 
«=>590  (Kan.)  Under  dv.  Code,  {  4191  (Gen. 
St.  191S,  I  7401),  there  can  be  but  one  fore- 
dosnre  sale  of  mortgaged  proper^,  regardlera 
of  how  many  mortgages  incumber  it;  and  the 
only  way  that  a  junior  mortgagee  who  hu 
been  impleaded  can  protect  his  interest  is  bj 
seeing  to  it  that  property,  when  sold,  brings 
somewhere  near  what  H  is  worth,  or  enou^ 
to  satisfy  his  aecond  Ura.— Moore  T.  ISePhtf 
son.  187  P.  881. 

MOTHER. 

Se«  Bastards,  ^16. 

MOTORCYCLES. 

See  New  Trial,  «s»44. 

MOVING  PICTURE  SHOWS. 

See  Master  and  Servant,  «=»S0,  41. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  ^ssadSl;  Constitatjonal 
Law.  €=»139;  Counties:  Eminent  Domain, 
«s>2,  119 ;  Equity,  ■S=>65 ;  Estoppel,  «=362 : 
Uaa,  4s»14;  Highways,  .^=>105;  Limitation 
of  Actioaa,  «s»66;  fifandamno,  «=>77;  Mo- 
nidpal  Corporations,  «=»218;  Navigable 
Waters,  «=937;  Pleading,  «s>125;  Public 
Service  Commissions,  4=»7 ;  Railroads,  9» 
78,  79;  Schools  and  School  Districts;  Stat- 
utes,-«»120;  Street  Railroads ;  Waters  and 
Water  Courses,  «=»200,  224. 

I.  CBEATIOir,   AI.TERATIOH,  EXIST- 
XiNGB,  AMD  DI880I.UTIOK. 

(A)  iMorpontioa  Md  I>«lAcMta  mt  Wx- 

tstenoe. 

9::»8  fOkl.)  Where  there  are  two  proTisfons 
of  a  dty  charter,  one  of  which  is  spedal  and 
particular  and  clearly  indudes  the  matter  in 
controversy,  and  where  the  special  provisions 
covering  the  subject  prescribes  different  rules 
and  procedure  from  those  in  the  general  provi- 
sions, it  will  be  held  that  the  special  provision 
applies  to  the  subject-matter,  and  that  the  gen- 
eral provision  does  not  apply.— Watts  ▼.  State, 
187  P.  797. 

m.  LEOXSIJlTrVE  OOMTROE.  OF  ICC- 
HIOIFAI.  ACTS.  RIGHTS.  AHD 
IiZABILITI£8. 

<©=a79  (Okl.)  The  provisions  of  the  charter  of 
Shawnee  regulating  matters  of  purely  monld- 
pal  concern  prevau  over  general  laws  ot  the 
state  in  conflict  with  such  charter  provisions.— 
Watts  v.  State,  187  P.  TOT.  , 

nr.  PBOOEEDnros  of  covkcix.  oa 

OTHER  GOVERlflKO  BODY. 

(B)  OrdlnanecH  mnA  By-Laws  tm  General. 

^>t06(l)  (Cal-App.)  Recitals  in  an  ordinance 
that  prior  ordinances  regulating  the  solicitinc 
of  transporUtlQD  of  paaaoigers  and  banace 
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T.  OFFXOEBB,  AOSNTS,  AMD  ElU 

(O)  AsentB  amd  EmpliiTto. 

«»2I8<6)  <WaBh.)  The  city  coandl  of  the  city 
of  Seattle  could,  where  it  acted  in  good  faith 
and  in  the  interest  of  economy,  abolish  the  posi- 
tion of  chief  accountant  in  the  office  of  the  city 
comptrollet-,  and  where  relator,  by  reason  of  po- 
sition being  abolished,  was  discharged  as  chief 
accountant,  the  work  formerly  done  by  him  be- 
ing assigned  to  otiier  qualified  employ^  in  the 
department,  mandamtu  will  not  lie  to  compel 
reinstntemert  of  relatcr,  vho  baa  no  preference 
riffht  of  employment  undei'  dvU  srarice  rules 
superior  to  right  (rf  ai^  of  thoee  to  whom  the 
duties  were  sasigned.— State  v.  Gi^  of  Seattle, 
187  P.  839. 

TTI.  CONTRACTS  IK  OEITERAI.. 

^=>236  (Cal.A^p.)  Where  attempted  purchase 
for  defendant  city  of  supplies  and  materials  for 
installation  of  police  and  fire  alarm  electric  sys- 
tems, aggregating  in  value  over  $14^)00,  was 
intended  as  a  single  purchase,  the  tranaaotioo 
cannot,  though  orders  were  in  InBtallments 
amounting  to  less  than  $500  each,  be  upheld  as 
a  series  of  independent  purchases,  each  in  an 
amount  less  than  $600;  the  orders  being  thus 
given  in  inataltmeDts  for  purpose  of  evading 
charter  provisitxis  requiring  competitive  bidding, 
etc.  in  case  ol  purchase  amounting  to  over  $500. 
— Gamewell  Fire  Alarm  Telegraph  Oo.  t.  City  of 
I.08  Angelea,  1S7  P.  163. 

«=::>244(2)  (CaLApp.)  Attempted  purchase  for 
city  of  police  signal  boxes,  automatic  stor- 
age battery,  etc.,  aggregating  in  value  over 
$11,000  must,  when  c<maidered  as  a  single  con- 
tract, be  treated  as  void,  where  city  charter,  re- 
quiring affirmatiTe  vote  of  council  before  con- 
tracting for  supplies  for  an  amount  in  excess  of 
$600,  competitive  bidding,  and  a  contract  evi- 
denced in  writing,  etc,  was  not  complied  with.— 
Gamewell  Fire  Alarm  Telegraph  Co.  v.  City  of 
Los  Angeles,  187  P.  163. 

«s»248(l)  (CaLApp.)  Since  the  power  of  de- 
fendant city  to  contract  for  appliances  for  police 
and  fire  alarm  electric  systems  is  limited  by 
charter,  liability  therefor  cannot  arise  by  estop- 
pel or  ratification.— GameweU  Fire  Alarm  Tele- 
enph  Co.  V.  City  of  Los  Angeles,  187  P.  163. 
«=>249  (CaLApp.)  Where  city  charter  express- 
ly provides  that  contracts  or  orders  for  sup- 
plies are  not  binding  unless  made  in  accordance 
with  provisitms  of  charter,  there  can  be  no  re- 
covery on  a  quantum  meruit  for  appliances  fur- 
nished pursuant  to  contract  not  made  in  com- 
pliance with  charter  provisions. — Gamewell  Fire 
Alarm  Telegraph  Co.  v.  City  of  Los  Angeles, 
187  P.  163. 

iS=3254  (Cal.App.)  Where  attempted  purchase 
for  city  of  materials  and  supplies  for  installa- 
tion of  police  and  fire  alarm  electric  systems 
was  void,  and  the  goods  were  all  delivered  by 
December,  1907,  held  that  right  of  seller  to  re- 
cover the  property  was  barred  by  laches  and 
limitations  (Code  Civ.  Proc.  i  338,  subd.  3). 
where  no  demand  was  made  for  return  until 
May.  1911,  and  suit  was  not  begun  until  Au- 


nist.  1913.— GameweU  Fira  Alarm  Tel^nph 
Co.  T.  City  of  Los  Angelem  187  P.  163. 


(A> 


IX.  FUBUO  IMPROVEMEirTS. 

Power    to    Make  Improvements 
Grant  Al«  Therefor. 
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at  railroad  stations  had  been  repealed,  anl  that 
the  absence  of  regulation  had  resulted,  and 
would  result,  in  disturbance  of  the  peace  and 
safety  of  the  general  public,  are  sufficient  to 
justiiGr  ft  declaration  that  an  emergency  requir- 
ed the  ordinance  to  become  effective  at  once, 
and  the  recited  facts  cannot  be  questioned  by 
the  court.— Ex  parte  Statham,  187  P.  986. 
«=3|08  (CalJi.pp.)  Where  a  former  ordmance 
had  been  repewed  after  a  petition  for  referen- 
dum thereon  had  been  filed,  a  subsequent  ordi- 
nance on  the  same  subject,  but  substantially 
different  from  the  former  in  important  items,  is 
not  invalid  as  an  attempt  to  evade  the  referen- 
dum.—Ex  parte  Statham,  187  P.  966. 


«=>266  (Cal.)  The  charter  of  the  dtr  of  Bicfa- 
mond,  approved  by  the  Legislature  of  1909^  be- 
ing wholly  silent  as  to  the  mode  of  exercising 
authority  to  improve  streets,  a  resolution  of  in- 
tention by  the  dty  council  adopting  the  provi- 
sions of  the  Improvement  Act  of  1911,  ap- 
proved April  7,  1911,  was  an  adoption  of  all 
the  provisions  of  such  act  as  to  the  mode  of 
doing  work,  was  authorized  by  law,  and  was 
not  mvalid  under  Const  art  11,  |  6,  providing 
that  cities  organized  under  diarter  shall  be  gov- 
erned bv  general  lavrs,  except  in  munidpal  af- 
fairs.—Cutting  V.  Vaujfhn,  187  P.  19. 
«=>269(1)  (Or.)  Both  a  dty  and  a  county  in 
public  and  fOTeramental  capadties  are  agents 
of  the  state,  whidi  in  Its  sovereign  capadty 
may  supervise  them  as  instrumentalities,  and 
through  the  Legislature  direct  which  shall  have 
Jurisdiction  over  and  control  of  the  highways 
located  within  the  confines  of  each  in  a  way 
not  inconsistent  with  the  state  Constitution.— 
Patterson  v.  City  of  Ashland,  187  P.  693. 
•3=>273  (Cal.)  Const,  art  11,  |S  6,  8,  and  Los 
Angeles  City  Charter,  art.  1,  §  2,  subd.  51,  do 
not  so  isolate  Los  Angeles  from  the  rest  of  the 
state  as  to  prevent  it  constructing  a  traffic 
tunnel  under  the  Street  Improvement  Axi,  of 
1913,  as  amended  by  St.  1917,  p.  9T0.^Hivsa 
v.  Handley,  187  P.  952. 

<B)  Prellmlnarr    Proeeedlna*  and  Ordft- 
nauoee  or  BeBOlationa. 

«»292(2)  (Cal.)  A  petition  to  require  a  dty 
board  of  public  works  to  execute  a  traffic  tun- 
nel contract  need  not  allege  that  the  capital 
issues  committee  had  approved  the  issuance  of 
the  necessary  securities  under  War  Finance 
Corporation  Act  April  5,  1918,  $  208  (U.  S. 
Comp.  St  1913,  U.  S.  Oomp  St.  Ann.  Supp. 
1919,  i  3116%m)(  since  the  committee's  powers 
are  purely  adrisory.— -Hayes  t.  Handley,  187  P. 
952. 

^294(%)  (Or.)  Where  there  was  no  irregu- 
larity in  the  publication  of  notices  and  an  or- 
dinance directing  paving,  such  notice  is  bind- 
ing on  a  property  owner,  though  he  had  no  ac- 
tual knowledge.— Haner  v.  <Sty  of  Eugene,  187 
P.  84L 

<S=»294(3)  (Cal.)  Los  Angeles  diarter,  author- 
izing president  of  board  of  public  works  to  sign 
notices  on  order  of  the  board,  is  suffidenuy 
complied  with  where  the  president  signed  a 
street  improvement  notice  pursuant  to  general 
authority  previously  vested  in  him  by  the  board, 
since  the  giving  of  notice  was  mandatory  upon 
the  board,  and  !t  had  no  discretion  in  the  mat- 
ter.—Hayes  V.  Handley,  187  P.  952. 
«=»294(4)  (Or.^  Reference  to  plans  in  notice 
of  paving  Acid  to  make  plans  part  of  notice  as 
effectually  as  if  they  had  been  copied  therein. 
—Haner  v.  City  of  Eugene,  187  P.  841. 
«=>294(7)  (Cal.)  Street  Improvement  Act  of 
1913,  requiring  the  board  of  public  works  to 
csuse  street  improvement  notices  to  be  pub- 
lished, but  not  specifically  stating  what  body 
should  select  the  newspaper,  was  suffidently 
complied  with  where  the  board  had  the  notice 
published  in  the' newspaper  designated  by  the 
city  counfa.— Hayes  v.  Handley,  187  P.  952. 

(C)  Contracts. 

'3=3328  (Cal.)  Los  Angeles  City  Charter,  S  146, 
authorizing  the  board  of  public  works  to  make 
contracts  for  "work  •  *  •  in  or  upon  any 
streets,"  etc.,  authorizes  the  board  to  contract 
for  the  construction  of  a  traffic  tunnel.— Hayes 
V.  Handley.  187  P.  952. 

^=»33l  (Cal.)  Where  a  city  coundl  directed 
the  board  of  public  works  to  publish  a  notice 
inviting  street  improvement  bids  in  a  desisnat- 
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ed  newspaper,  and  tbe  Becretarr  of  the  board 
posted  and  publigfaed  the  notice,  there  was  anffl- 
dent  compliance  with  iStreet  ImproTemeat  Act 
of  1913,  r^uiring  the  city  legislative  body  to 
cause  the  notice  to  be  publiBhed,  etpecially  as 
the  board  bad  indepeudent  authority  under  tbe 
city  diarter  to  give  the  notice,  and  fact  that 
secretary  signed  tbe  notice  pursuant  to  a  pie^ 
viouB  general  order  authorizing  him  to  post 
and  pabliBb  notices  was  sufficient  antfaority  for 
him  to  perform  the  ministerial  dub^  in  ques- 
tion.—Hayes  T.  Handley.  187  P.  952. 
<3^332  (Cal.)  hot  Angeles  Charter,  art.  20,  S 
207b,  requiring  certain  bidders  on  city  improve- 
mento  to  make  affidavit  tliat  tbe  propoBal  is 
noncoUnsive,  is  part  of  an  article  relating  to 
contracts  in  which  the  dty  directly  pays  the 
coQsideratioii,  and  ia  inapplicable  to  a  street 
improTement  contract  to  be  paid  for  by  special 
assessments,  especially  aa  the  charter  amend- 
ment of  1917  authorisea  the  dty'  to  proceed  un- 
der the  Street  Improvement  Act  of  1913,  which 
provides  a  complete  method  of  procedure. — 
HaycB  V.  Handley,  187  P.  952. 
4s>34l  (Cal.)  A  failnre  to  render  registered 
lands  subieet  to  the  Uen  of  street  improvement 
aisessmenta  does  not  InTaUdate  the  procced- 
ingB,  but  merely  lesfleas  the  contractor's  secnri- 
ty^Haye,a  t.  Handley,  187  P.  962. 

(B)  AMemimenla  for  Beacflts,  aad  Special 

«=s»4l3(l)  (Or.)  In  view  of  Ashland  Cit7 
Charter  (Laws  1808,  p.  100>  art.  17,  {  1,  ex- 
cepting the  territory  of  toe  city  from  tbe 
jurisdiction  of  the  county  court  of  Jackson 
county  for  road  purposea,  and  article  7,  1  1, 
subd.  2,  giving  the  coundl  power  to  levy 
qiecial  benefit  assessments  for  road  improve- 
ments, and  artide  1,  f  1,  giving  the  dty  pow- 
ers posseBsed  by  mumdpal  corporations  under 
Btate  laws,  and  article  15,  |  2,  authorizing  the 
council  to  pave  streets  and  levy  special  benefit 
asBessments  therefor,  and  artida  7,  {  1,  subd. 
10,  authorizing  conncil  to  sapervise  public 
highways  and  atreets,  the  city  had  power  to 
pave  a  street  and  levy  a  benefit  asBeaKtuent  up- 
on adjacent  property  bb  againet  the  objection 
that  such  street  is  a  county  highway.— Patter- 
son V.  City  of  Ashland,  187  P.  593. 
^=»4I5  (dr.)  Where  a  city  dedared  its  inten- 
tion to  pave  a  street  at  its  establi^ed  grade  and 
in  good  faith  permitted  railroad  companies  to 
bnild  a  viaduct  on  street  over  thfeir  tracks  at 
their  expense  for  safer  croasings,  thus  changing 
part  of  street  grade,  to  which  property  owners 
did  not  object,  the  city,  particularly  in  view 
of  Charter  of  Portland,  {  265,  is  entitled  to 
make  and  collect  a  fair  assessment  therefor 
from  the  benefited  property  where  the  altera- 
tion of  the  grade  imposed  no  additional  servi- 
tude.—Gardner- v.  City  of  Portland,  187  P.  30tt. 
<e=>440  (Or.)  Where  b  municipality  through 
proper  procedure  directed  the  paving  of  a 
street  at  a  given  width,  there  was  a  manifest 
intention  to  have  a  uniform  curbing,  that  is, 
one  adjoining  the  paved  way,  and  plaintiff,  an 
abutting  property  owner,  cannot  escape  liabili- 
ty for  curbing  because  one  of  his  predecessors 
had  constructed  a  sidewalk  and  curb  in  front 
of  tbe  premisea;  such  curbing  having  been  con- 
structed on  the  theory  that  the  street  would 
have  a  considerably  greater  width  than  that  at 
which  it  was  paveo.— Haner  v.  City  of  Eugene, 
187  P.  841. 

«=»469(1)  (Cal.)  That  plaintiff's  land  was  as- 
sessed to  a  depth  of  200  feet,  while  other  land 
was  assessed  only  to  a  depth  of  100  feet,  that 
a  narrow  strip  of  land  separating  plaintiff's 

{)roperty  from  the  street  for  a  portion  of  its 
engtb  was  assessed  at  the  same  rate  per  square 
foot  BB  the  lands  whose  frontage  it  obstructed, 
and  th&t  plaintiff's  lots  situated  more  than  JOO 
feet  distant  from  the  avenue  were  assessed  at 
tbe  same  rate  per  square  foot  as  lota  bordering 
on  the  avenue,  held  not  to  suffidently  establi^ih 
the  invalidi^  of  tbe  assessment  of  plaintiff's 


land  for  failure  to  assesa  the  property  according 
to  benefit— Cutting  v.  Vaughn,  187  P.  19. 
«s»484(3)  (Cal.)  Plaintiff,  in  proceedings  to 
restrain  Bale  of  land  on  the  ground  that  there 
was  dear  failure  to  assess  tbe  property  accord- 
ing to  benefit,  under  Improvement  Act,  cannot 
complain  of  nonsuit  on  this  ground,  unices  tben^ 
appears  in  tbe  record  of  appeal  to  council  con- 
vincing and  conclusive  evidence  that  under  no 
concdvaUo  conditions  could  bis  land  have  been 
benefited  In  the  proportion  stated  by  tbe  assess- 
ment—Cutting  V.  Vaughn,  187  P.  19. 

In  proceedings  to  enjoin  sale  of  land  for  street 
assessments  on  tbe  ground  of  failure  to  assess 
the  property  accordlog  to  b«tefit,  evidence  Aefd 
not  to  dearljr  sod  convindogly  show  tiiat  un- 
der no  conceivable  cooditiMis  could  plaintiff's 
lands  have  been  benefited  In  the  proportion  stat- 
ed by  the  assessment.— Id. 

«=»4B9(1)  (Cal.)  A  bond  issued  upon  a  street 
assessmmt  after  tbe  owner's  failure  to  p^  the 
same  within  the  prescribed  time  conrtitotes  a 
"contract"— Chapman  v.  Jocelyn,  187  P.  962. 
«=»4a8,  489(1)  (Cal.)  Where  owners  of  land 
abutting  street  made  written  agreement  with 
contractor  expressly  waiving  "Unj  right  of  pro- 
test against  the  perfonnance  of  the  work  or 
against  the  validity  of  assessment  district,  such 
owner  will  not  thereafter  be  beard  to  complain 
of  any  matter  or  thing  embraced  within  the 
terms  of  the  wairbr.— Cutting  v.  Vaughn,  1S7 
P.  19. 

«=»488,  489(1)  (Or.)  In  a  suit  to  set  aside  a 
spedal  benefit  asRessment  for  street  paving,  on 
the  ground  that  the  city  was  without  authority 
to  nave  tbe  street  because  it  was  a  coun^ 
higbway,  plaintiff  having  applied  for  the  right 
to  pay  such  tax  by  installments  under  Ban- 
croft Act  i  1  (L.  O.  L.  S  8246),  and  in  ber 
agreement  with  the  city  waived  "all  irregulari- 
ties OF  defects  jurisdictional,  or  otherwise,  in 
the  proceedings  to  construct  said  pavement" 
became  estopped  to  assert  hw  dum  of  the 
dty's  lack  of  aQtborit7.-^tter8on  T.  <^t7  at 
Ashland.  187  P.  69S. 

«»4g3(6)  (Cal.)  Tbe  dty  coundl  in  hearing  an 
appeal,  under  Street  Improvement  Act  1911,  | 
26,  involving  the  validity  of  street  improvement 
assessment,  acts  judicially,  and,  no  appeal  being 
provided  by  the  act,  its  action  must  be  held  con- 
clusiTe,  in  the  absence  of  fraud,  whenever  its 
determination  is  brought  into  question  coUater- 
ally  before  any  other  tribunal.— Cutting  v. 
VauRhn.  187  P.  19. 

Where  a  city  coundl  had  a  full  bearing  on  an 
nppeal,  under  Street  Improvement  Act  1^1,  f 
26,  to  determine  validity  of  street  improvement 
assessment,  and  heard  witnesses  and  arguments, 
and  their  determination  was  supported  by  the 
evidence,  the  presumption  that  tbe  dedsion  of 
the  board  was  based  on  the  merits  is  not  rebut- 
ted by  evidence  of  statements  made  by  me  or 
more  counoilmen,  expressing  an  opinion  "that 
the  assessment  was  unjust,  but,  as  the  matter 
would  go  to  the  courts  in  any  event  it  would 
be  fair  to  tbe  contractor  to  uphold  the  assess- 
ment"— Id, 

<e=»5l3(7)  (Or.)  Where  a  dty  dedared  its  in- 
tention to  pave  a  street  at  grade,  and  so  made 
the  improvement,  except  that  a  viaduct  was 
built  over  railroad  tracks  by  railroads  and 
street  pavement  made  thereon,  an  allegation  by 
single  owner  that  the  improvement  was  aban- 
doned and  would  not  have  been  consented  to, 
but  would  have  been  defeatal  by  remonstrances, 
is  ineffectual,  since  under  Charter  of  Portland. 
S  284,  tbe  owners  of  60  per  cent  of  tbe  affected 
property  are  required  to  defeat  an  improvement. 
—Gardner  v.  City  of  Portland,  187  P.  306. 
<^5t4(l)  (Wasli.)  Under  Rem.  Code  1915,  S 
7892—36,  authorizing  tbe  issuance  and  sale  of 
delinquency  certtfieates  for  paymentB  for  local 
improvements,  and  section  7&2— 39,  givbig  pur- 
chasers of  such  certificate  a  lien,  the  certifi- 
cate holders  are  subrogated  to  tbe  rights  of  the 
dty,  and  tiie  dty  can  reassess  state  property 
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Uen  against  eucb  propertr.— In  r«  Reassessment 
of  Second  School  Addition  in  City  of  Tacoma, 
187  P.  1092. 

4=»5I4<8)  (Or.)  A  decree  invalidating  ameea- 
ment  for  street  paving  because  the  dty  could 
not  levy  an  assessmeat  until  ffork  vas  com- 
ideted  does  not  her  the  aty  from  levTing  and 
collecting  an  aBaessment  after  oompletiMi  of  the 
improvement,  for  otherwise  the  provirions  of 
Charter  of  Portland  190S,  {  400,  retained  as  an 
ordinance  under  the  present  Initiative  Oliarter, 
ft  284,  and  relating  to  reassessments  where  as- 
sessmentB  ore  held  invalid,  would  be  meaniiur- 
lera.— Gardner  v.  City  of  Portland,  187  P.  306. 
«=>5I4(11)  (Wash.)  Under  Bern.  Code  1916, 
I  6876,  authorising  assessment  of  state  property 
for  local  iraproveroent  in  the  same  manner  as 
other  property,  sections  7892—42  and  7892— 
43,  authorizing  reassessments  of  property  to 
include  interest,  and  section  6877,  authorizing 
the  Legislature  to  provide  for  payment  of  im- 
provement aasesBiiientB  with  interest  not  to  ex- 
ceed 6  per  cent,  the  tity  can  include  6  per  cent, 
in  a  reassessment  of  state  property.— In  re  Re- 
assessment of  Second  School  Addition  in  City 
of  Tacoma,  187  P.  1092. 

(P)  BatoroMMnt  of  AsaeMineiita  and  Spe- 
cial Tajie% 

*=>527  (CaL)  A  "street  assessment"  is  a  con- 
tract, and  statutes  ia  force  at  the  Ume  pre- 
scribing the  manner  of  its  uforcemeat  are  a 
part  of  such  contract.— Chapman  v.  Jocelyn, 
187  P.  962. 

«S9S75  (Cal.)  Where  property  was  sold  to  sat* 
itty  a  street  assessment  bond,  the  validity  of 
the  sale  must  be  determined  by  the  atatiitefe  in 
force  at  the  time  the  bond  was  isaned.— Chap- 
man T.  Jocelyn,  167  P.  062. 

In  proceeunga  to  saU  property  for  streat 
awesaments  under  St.  1893,  p.  33  (St  1899,  p. 
40),  a  city  treasurer  is  bound  by  the  rules  ap- 
plicalde  to  special  agents  end  his  unauthorized 
acts  do  not  bind  the  parties  concerned.— Id. 

The  same  rules  an>ly  in  testing  the  validity 
of  sbreet  assessment  sales  as  in 'sales  for  or- 
dinary taxes,  and  the  prescribed  mode  of  pro- 
cedure,  so  far  as  it  is  specific  and  of  possible 
benefit  to  the  owner,  must  be  followed.— Id. 

Under  St.  1800,  p.  ^,  S  fi,  providing  that  no- 
tice of  street  ajwessm«it  sales  sfiall  state 
"the  amount  due  thereon,"  the  amount  due  on 
the  assessment  bond  at  the  time  the  city  treas- 
urer gives  the  notice  of  sale  must  be  stated.— id. 

The  requirement  under  St.  1899.  p.  43,  S  5, 
providing  that  notices  of  mle  in  street  assesa- 
ment  cases  shall  state  the  amount  due,  is  man- 
datory, and  atating  a  smaller  amount  of  inter- 
est than  was  actually  due  was  not  a  substantial 
compliance  with  the  statute,  and  rendered  a 
sale  made  upon  such  notice  void.- Id. 

Where  a  dty  treasurer  understated  the 
amount  due  for  street  assessments  in  a  notice  of 
ssle  given  under  St.  1889,  p.  43,  §  5,  requiring 
the  amount  due  to  be  stated,  the  misstatement 
cannot  be  declared  nonprejudicial  to  the  lot 
owner,  since  the  bondholder  might  complain  if 
the  sale  was  for  too  small  an  amount,  and  noth- 
ing will  be  presumed  against  an  ovmer  whose 
property  is  sold  to  enforce  a  lien  for  a  tax  or 
assessment. — Id. 

•^582  (Cal.)  Under  the  Vrooman  Act  with 
amendments  in  force  in  1912,  making  street 
assessment  deeds  primary  evidence  of  the  regu- 
larity of  all  proceedings,  such  a  deed,  in  the 
absence  of  proof  to  the  contrary  proves  the  giv- 
ing of  notice  to  redeem  If  such  notice  is  essen- 
tial to  its  validity.- Chapman  v.  Jocelyn,  187 
P.  962. 

X.  POXJOE  POWER  AND  KEOUIA- 
TIONS. 

<A)  Delesatioa,  Bxtnt,  «ad  Bxarelae  of 
Powav. 

•»589  (Kan.)  A  munidpal  corporation  has  no 
Inherent  power  to  enaet  police  regulattona,  bat 


such  authority  must  be  expressly  granted  or 
clearly  implied.— Smith  v.  Hosford,  187  P.  685. 
«*=>€00  (Utah)  Under  Comp.  Laws  1917,  H 
670x69,  570x70,  670x87,  a  city  had  the  right  to 
exclude  fonndries  from  a  particular  section  of 
the  dty,  In  good  faith  created  a  residence  dis- 
trict, although  there  were  other  sections  in  the 
dty,  where  the  conditions  were  similar  In  char- 
acter, which  were  unaffected  by  the  ordinance 
establishing  the  district.— Salt  Lake  (Xty  t. 
Western  Foundry  &  Stove  Repair  Works,  187 
P.  829. 

An  ordinance  of  a  dty,  creating  a  residence 
district  under  Comp.  Laws  1917,  §S  570x69, 
670x70,  670x87,  and  prohibiting  the  operation 
of  foundries,  etc.,  therein,  does  not  violate  any 
rights  guaranteed  by  the  organic  law  of  the 
state.— Id. 

€=>625  (Kan.)  An  ordinance  which  puts  it  in 
the  power  of  the  officers  of  a  city  to  grant  or 
refuse  a  permit  to  build  a  garage  at  will  is 
unconstitutional  and  void,  because  assuming  to 
dothe  them  with  arbitrary  power,  to  be  exer- 
cised merely  at  their  will  or  caprice,  whether 
they  are  disposed  to  ererdse  it  or  not — 
Smith  V.  Hosford,  187  P.  685. 

An  ordinance,  prohibiting  a  derk  of  the  d^ 
of  the  first  dass  from  issuing  a  license  to 
build  a  garage  "unless  the  application  for  such 
license  be  approved  by  tiie  board  of  commis- 
sioners" of  such  dty,  is  nnconstltutional  and 
void,  as  giving  the  commissioners  arbitrary 
power,  to  De  exerdsed  merely  at  tlieir  will  or 
caprice.—Id. 

9=a626  (CaLApp.)  An  ordinance,  prohibiting 
the  soUdtation  of  transportation  of  passengers 
and  baggage  at  railroad  stations  or  on  trains 
or  the  maintenance  of  stands  therefor  without 
the  written  consent  of  the  railroad  company,  is 
not  void  as  an  unlawful  discrimination  between 
those  who  can  obtain  such  consent  and  those 
who  cannot— Etx  parte  Statham,  187  P.  986. 


XI.  USE  Ain>  REGULATION  OF  PUB- 
UO  PLAGES,  PROPERTY, 
AND  WORKS. 

(A)  Streets  And  Other  PabUe  Wmrm. 

<8=»66l  (3)  (Ariz.)  The  proviso  of  section  2361, 
Civ.  Code  1913,  that  within  the  confines  of 
munidpal  corporations  the  uae  and  occupation 
of  streets  and  thoroughfares  shall  be  subject  to 
control  and  regulation  by  the  munidpal  author- 
ities, was  not  inserted  for  the  purpose  of  con- 
ferring power  upon  dty  authorities  over  public 
utilities,  but  for  the  sole  purpose  of  limiting 
the  power  of  boards  of  supervisors  to  the  grant- 
ing of  rights  of  way  over  public  highways  out- 
side of  incorporated  dties  and  towns. — Phcenix 
Ry.  Co.  of  Arizona  v.  Lount,  187  P.  933. 

It  is  after  the  public  utility  has  secured  its 
rights  and  privileges  and  franchises,  induding 
those  of  occupying  the  streets  and  alleys  of  a 
mnuidpality,  that  the  power  of  supervision 
over  the  public  utility  by  the  Corporation  Com- 
mission is  intended  to  be  operative  and  controll- 
ing.— Id. 

<3=>6BQ,  6810.)  (Ariz.)  The  right  to  grant  fran- 
chises to  public  utilities  to  occupy  the  streets 
and  alleys  of  incorporated  cities  and  towns  ia 
vested  in  the  municipal  authorities.- Phcenlx 
Ry.  Co.  of  Arizona  v.  Lount,  187  P.  ^3. 
e=s>680,  68l(2)  (Cal.)  Where  an  ordinance  pro- 
vided that  any  person  might  use  a  public  street 
for  a  lawful  purpose  for  a  reasonable  time  on 
obtaining  permission  from  the  mayor,  permis- 
sion by  a  member  of  the  coundl  would  not  give 
authority  to  so  use  the  street — Western  States 
Gas  &  Electric  Co.  v.  Bayslde  Lumber  Co.,  187 
P.  736. 

Except  where  the  use  is  temporair,  or  power 
has  been  delegated  by  the  Legislature,  a  mu- 
nidpality  has  no  power  to  authorise  the  use 
of  Btreets  for  a  private  purpose,  and  cannot 
grant  an  abutting  owner  ue  rigbt  to  construct 
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bis  buOdbig  BO  at  to  oncroadi  on  the  street. 
-H. 

Both  under  a  general  law  and  its  ordliiancM 
a  mimidpali^  had  no  authority  to  allow  a  lum- 
ber company  to  nee  one-half  of  the  street  per- 
manently for  a  lumber  yard,  and  the  piling  of 
lumber  in  the  street,  with  the  accompanying 
obstruction,  amounted  to  a  nuisance.— Id. 
«=»69l  (Oal.)  Under  Pol.  Code,  SS  2731,  2737, 
2739,  Civ.  Code,  S  3479,  and  Pen.  Code.  H  370 
and  372,  an  obstruction  of  a  public  highway  is 
a  nuisance,  eren  though  it  may  also  be  de- 
clared a  nuisance  by  a  municipal  ordinance. — 
Western  States  Gas  &  Electric  Co.  t.  Baystde 
Lumber  Co.,  187  P.  73B. 

i9=>696  (Cal.App.)  Under  St.  191Q,  p.  1273,  H 
1  and  ?,  providing  for  submitting  to  the  voters 
the  question  of  surrendering  control  over  public 
utilities  to  the  railroad  commission,  neither  the 
board  of  trustees  of  a  city  nor  its  electors  can 
submit  to  the  State  Railroad  Commission  the 
question  of  whether  a  railroad  is  required  to 
remove  an  embankment  constituting  an  unlaw- 
ful obstruction  of  a  street,  and  thereby  estop 
the  dty  from  maintaining  a  suit  to  compel  re- 
moval of  the  obstniction.—CIty  of  Bed  Bluff  v. 
Southern  Pac.  Co.,  187  P.  152. 
«S9706(5)  (Cal.App.)  In  an  action  for  dam- 
ages sustained  by  plaintiff  while  riding  a  hi- 
cyde  in  a  collision  with  an  automobile  driven 
by  defendant,  evidence  that  defendant  was  at 
the  time  of  the  collision  violating  the  city's 
speed  ordinances  and  made  too  broad  a  turn 
from  one  street  to  another  held  to  sustain  a 
finding  of  negUgence. — Hirst  t.  Morris  &  Co., 
187  P.  770.  ^ 

«=370e(5)  (Cal-App.)  In  action  for  injuries  in 
automobile  collision  at  a  street  intersection, 
evidence  held  sufficient  to  support  a  verdict 
negativing  contributory  negligence  of  plaintiff, 
ana  estahuBtUng  negligence  of  defendant,  under 
a  trafBc  rule  giving  plaintiff  the  right  of  way.— 
Johnson  v.  Hendnck,  187  P.  782. 
«=>706(6)  (Wash,)  In  action  for  injuries  in 
automobile  collision  involving  issue  of  whether 
automobile  in  which  injured  person  was  ridin? 
was  traveling  on  wrong  side  of  street  at  tinie 
of  collision  with  defendant's  automobile,  evi- 
dence held  to  sustain  finding  for  plaintUC.— 
Luger  V.  WindeU,  187  P.  407. 
^=>706(S)  (Cat)  In  plaintiff's  action  for  per- 
sonal injury,  resulting  from  being  struck  by  de- 
fendant's automobile,  an  instruction  that,  in 
the  words  of  the  statute,  "all  motor  vehicles  up- 
on public  highways  must  be  provided  at  all 
times  with  adequate  brakes  kept  in  good  work- 
ing order,"  (SL  1915,  p.  406,  S  14),  was  not 
tantamount  to  a  charge  that  defendants  were 
under  on  insurei^s  liability  for  the  proper  work- 
ing of  the  brakes,  where  the  controlling  ques- 
tion was  negligent  driving  of  the  car,  and  the 
defective  condition  of  the  brakes  was  an  clement 
in  determiaing  the  existence  or  absence  of  such 
negligence;  the  instruction  not  being  for  the 
purpose  of  establishing  plaintiCTs  right  to  re- 
covery, but  purely  incidental  to  the  question  of 
negligence.— Wirthman  v.  Isenstein,  187  P.  12. 

In  an  action  for  personal  injuries,  resulting 
from  plaintiff  being  struck  by  defendant's  au- 
tomobile upon  a  street,  where  the  court  instruct- 
ed that,  to  entitle  plaintiff  to  recover,  defend- 
ants most  be  guilty  of  negligence  "as  alleged 
in  the  complaint,"  and  that  plaintiff  must  be 
blameless  and  free  from  contributory  negligence, 
it  must  have  been  clear  to  the  jury  that  a  find- 
ing of  defendant's  negligence  and  plaintiff's  be- 
ing blameless  would  amount  to  finding  that  de- 
fendant's negligence  was  the  proximate  cause 
of  Injory.- Id. 

Xn.  TORTS. 

(C)  DetMta  or  O1»4nictlons  In  Streeta  «b« 
*Otker  Pnblle  Waya. 

^a»762(l)  (Wash.)  In  an  action  l^ainst  a  city 
for  injuriOB  to  pedestrian  who  slipped  on  tilted 
sidewalk,  whne  it  was  undisputed  -  that  ten 
days  prior  to  the  accident  a  heavy  flood  bad 


practically  destroyed  two  miles  of  the  sidewalk, 
and  that  dty  during:  soch  ten  days  bod  made 
every  effort  within  its  power  to  have  aamc  re- 
arranged and  property  repaired,  but  had  been 
unable  to  do  so  because  of  inability  to  obtain 
a  sufficient  number  of  workmen,  and  during 
such  time  had  notified  owners  to  repair  the  side- 
walks abutting  on  tbelr  proper^,  court  erred 
in  snbmittlng  case  to  jury  dnee  city  as  a  mat- 
ter of  law  was  not  negligent.— Neer  v.  City  of 
Sumaa,  1S7  P.  337. 

9=3>803(1)  (CaLApp.)  Pedestrians  must  ose 
such  caution  as  ordinarily  prudent  mm  cxei^ 
dae  under  similar  dreomatancea,  and  it  Is  only 
where  reasonable  men  can  draw  but  one  con- 
dusion  that  the  determination  of  the  jury  on 
the  issue  of  contributory  negligence  may  be 
disregarded. — Da  Val  T.  Boos  Broa.  Cafeteria 
Co.,  187  P.  767. 

«=>808(3)  (CaLApp.)  Independently  of  ordi- 
nance, the  owner  of  property  maintaining  a 
sidewalk  devator  is  liable  for  iniuries  to  pe- 
destrians caused  by  negligence,  eitJier  in  its  con- 
struction, maintenance,  or  operation  under  his 
direction  or  i>eniussion,  and  one  uwittg  such 
elevator  is  liable  for  the  reaults  of  bis  own 
negligence.- Dn  Val  v.  Boos  Bros.  Cafeteria 
Co.,  187  P.  767. 

4s>80S(l)  <CaI.)  Where  a  lumber  company  un- 
lawfully used  the  ttreet  for  a  lumber  yard,  de- 
positing large  piles  fn  tiie  street,  tbe  piling  of 
lumber  constituted  a  nuisancCt  and  the  lumber 
company  was  liable  for  the  death  of  one  killed 
by  ^e  falling  of  a  pile  ot  lumber. — Western 
States  G»»  &  Eilectnc  Co.  v.  Bayside  Lumber 
Co..  187  P.  785. 

4=9809(2)  (Gal.)  In  finding  that  defendant  sew- 
er ccmtractor*s  trench  was  maintained  by  hiia, 
unguarded  either  by  lights  or  barriers,  in  vio- 
lation of  a  section  of  the  ordinances  of  the  city, 
the  court  found  in  effect  t^at  the  contractor  was 
guilty  of  negUgence  per  se  In  relatitm  to  a  pas- 
senger in  an  automobile,  Injured  when  tbe  car 
went  into  tbe  ttendi.— Martin  t.  Shea.  187 
P.  23. 

«s»8l6(8)  (pal.)  In  an  action  against  a  sewer 
cmitractor  for  injuries  to  a  passenger  in  an  au- 
tomobile which  fell  into  his  unguarded  and  nn- 
ligbted  trench,  ordinance  of  the  dty  requiring 
barriers  and  lights  about  such  an  excavation 
was  admissible  under  plaintHTs  allegatim  that 
defendant  contractor  ne^igentiir  maintained  tbe 
trench  without  any  barrier  or  lights. — Martin  v. 
Shea,  187  P.  23. 

«=»8I7(2)  (CaI.App.)  Where  sidewalk  elevator, 
with  its  doors,  was  under  the  joint  manage- 
ment of  both  defendants,  the  occurrence  of  an 
acddent  which  ordinarily  would  not  ham>eo 
where  proper  care  is  used  affords  reasonable 
evidence  of  want  of  care,  in  tbe  absence  of 
explanation  by  defendants.— Do  Val  T.  Boos 
Bros.  Cafeteria  Co.,  187  P.  767. 
«=s>8l9(3)  (Cal.)  In  an  action  against  a  sewer 
contractor  for  injuries  to  a  passenger  in  an  au- 
tomobile, which  ran  into  a  trench  left  unguard- 
ed by  the  contractor,  evidence  held  to  show  how 
the  accident  happened,  not  being  uncertain  on 
that  point— Martin  v.  Shea,  187  P.  23. 

In  an  action  against  a  sewer  contractor  for 
injuries  to  a  passenger  in  an  automolule  which 
ran  into  his  unguarded  trench,  evidence  held  to 
support  findings  that  defendant  contractor  fail- 
ed and  neglected  to  give  warning  by  li^ts  or 
otherwise  of  the  existence  of  the  trench,  and 
that  the  driver  of  the  automobile  did  not  luiow 
the  trench  was  there.— Id. 

A  passenger  in  an  automobile,  injured  when 
it  ran  into  a  sewer  c(Hitractor*8  trench,  suffi- 
ciently established  ber  case  against  the  con- 
tractor by  showing  that  he  maintained  tiie 
trench  between  two  tracks  without  any  guard 
or  barrier  to  prevent  persons,  teams,  and  auto- 
mobiles from  falling  into  It,  and  without  any 
light  or  lights  to  give  warning  of  liie  danger,  as 
required  by  ordinance  of  the  dty. — Id. 
«=»8I9(7)  (Cal.)  In  an  action  against  a  sewer 
contnctor  for  injuries  to  a  paasover  In  an  an- 
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tomobile  which  rnn  into  his  TrngaanJed  trench, 
evidence  held  to  support  findinB*  that  defendant 
contractor  foiled  and  Delected  to  fan  waminc 
by  ligbta  or  otherwiae  of  the  exirteuce  of  the 
trencb,  and  that  the  driver  of  the  automobQe 
did  not  know  the  trench  was  there.— Martin  t. 
Shea,  187  P.  23. 

«s»B2l(3)  (WaafaJ  In  an  action  againat  a  dt; 

for  injuries  to  pedeBtrian  who  slipped  on  tilted 
sidewalk,  where  it  wa«  undisputed  that  ten 
days  prior  to  the  accident  a  heav;  flood  had 
practically  destroyed  two  miles  of  tbe  aidewalk, 
and  that  city  diuinff  such  ten  days  had  made 
every  efCort  within  its  powers  to  have  same  re- 
arranged and  properly  repaired,  but  had  been 
unable  to  do  so  because  of  inability  to  obtain  a 
sufficient  number  o£  workmen,  and  during  such 
time  had  notified  owners  to  repair  the  ridewalk 
abutting  on  their  property,  city  was  not  liable. 
— Neer  v.  aty  of  Sumas,  187  P.  337. 
^s»82l(20)  (Cal.App.)  Pedestrians  must  use 
such  caution  as  ordinarily  prudent  men  exer- 
cise under  tdmilar  circa  me  tances,  and  it  is  only 
where  reasonable  men  can  draw  bat  one  con- 
clusion that  the  determination  of  the  jury  on 
the  issue  of  contributory  negligence  may  be 
disregarded. — Da  Val  t.  Boos  Bros.  Cafeteria 
Co.,  187  P.  767. 

^s>82l(25)  (Cal.App.)  In  action  for  injuries, 
where  plaintiff  testified  that  when  she  was 
within  12  feet  of  sidewalk  elevator  she  saw  tbe 
doors  were  cloned,  and  that  her  attention  was 
then  attracted  elsewhere,  darine  which  time  the 
doors  were  opened,  allowing  oer  to  fall  into 
opening,  tbe  question  of  contributory  negligence 
was  for  the  jory;  mere  abstraction  not  being 
negligence  per  ae.— Da  Val  t.  Boos  Bros.  Cafe- 
tena  Co.,  187  P.  787. 

Zm.  FI8CAI.  MAHAOEiaSirT,  PUBLIC 
DEBT»  SECURITIES,  ASXD 
TAZATIOK. 

(C)  BohAh         Other  Seevrttles,  and  Siak- 
iMg  Faads. 

«s»906  (CaL)  The  amendment  otJanoary  IS, 
1919,  to  Lob  Angeles  Charter,  art.  1,  g  2,  subd. 
&1,  made  BO  as  to  authorise  the  city  to  make 
and  enforce  all  laws  and  regulations  in  respect 
to  monielpftl  affairs,  subject  to  only  the  restric- 
tions and  limitations  provided  in  the  charter, 
and  to  exercise  any  and  all  rights,  powers,  and 
privileges  prescribed  by  the  general  laws  of 
the  state,  em[K>wered  the  city  of  Loa  Angeles  to 
issue  bonds  under  the  provisions  of  tbe  Munic- 
ipal Bond  Act  of  1901,  in  view  Const,  art. 
11^  6 —Morgan  v.  City  of  Los  Angeles,  18T  P. 

«=»9I8(1)  (Cal.)  Under  Const,  art.  11,  |  18, 
and  Municipal  Bond  Act  1901,  |  2,  and  in  view 
of  section  12%  of  the  latter  statute  as  amend- 
ed in  1916  (Deering,  Gen.  Laws  191S,  Act 
2371),  a  vote  of  only  two-thirds  of  those  ac- 
tually voting  on  such  matter  is  sufficient  to  au- 
thorise the  issoance  of  bonds  by  a  city,  although 
the  dection  on  such  question  is  consolidated 
with  a  primary  election  and  only  one  ballot  is 
issued  on  which  appears  the  names  of  candi- 
dates for  office  as  well  as  the  issue  as  to  wheth- 
er bonds  should  be  isRoed. — Morgan  v.  City  of 
Los  Aniceles,  187  P.  1050. 

«=>9I8(2)  (Okl.)  Proceedings  in  conducting  a 
special  municipal  election  to  determine  upon  a 
bond  issue  are  governed  by  special  provisions 
of  the  city  charter  in  so  far  as  such  provisions 
purport  to  regnlate  such  matters,  and  where 
such  special  provisions  are  silent,  the  proce- 
dure is  governed  by  tbe  general  provisions  of 
the  charter  relating  to  elections.— Watts  v. 
State,  187  P.  797. 

«s>9l8(4}  (Okl.)  In  a  special  election  deter- 
mining a  municipal  bond  issue,  it  was  proper 
to  follow  general  charter  provisions  as  to  des- 
ignation of  polling  places  and  names  of  judges; 
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the  special  charter  provisions  beinj 
such  subject.— Watts  v.  State,  187  £ 


silent  on 
797. 


(D>  Taxea  aad  Other  Revenae.  aad  Ap* 
pIlcatloB  Thereof. 

«=>958  (Okl.)  As  the  Legislature  has  not  as- 
serted Itself  contrary  to  terms  of  Oklahoma 
City  Charter  of  1911,  adopted  under  Const,  art. 
18,  S  3a,  as  to  raising  revenues  for  municipal 
purposes  by  general  law,  it  was  not  the  l^sla- 
tive  intent,  when  acting  under  general  law,  to 
repeal  such  charter  terms. — Bodine  v.  Oklahoma 
City,  187  P.  209. 

Const,  art.  18,'  relating  to  city  charters,  and 
article  10^  %  20,  authorizing  Legislature  to  em- 
power cities  to  collect  taxes,  etc^  eadi  poforms 
a  separate  and  useful  purpose,  and  the  limita- 
tions upon  the  Legislature  to  impose  a  tax  un- 
der section  20  is  m  no  wise  a  limitation  on  a 
city  to  impose  a  tax  for  necessary  municipul 
pu^r^oses,  where  tbe  terms  of  tbe  charter  permit. 

€=>96l  (Okl.)  In  a  grant  of  authority  for  adop- 
tion of  a  charter  by  a  city,  as  provided  oy 
Const,  art.  18.  there  is  tbe  implied  authority 
to  include  In  charter  the  power  to  assess,  levy, 
and  collect  an  ad  valorem  tax  for  all  legitimate 
and  necessary  purposes  consistent  witb  and 
subject  to  the  Constitution  and  laws  of  the 
state,  so  that  tbe  city  is  not  limited  to  a  tax 
for  purposes  purely  municipal  only. — Bodine  v. 
Oklahoma  City.  187  P.  200. 
«=»96Q  (Okl.)  Under  Oklahoma  City  Charter  of 
1911,  adopted  under  C(mst  art.  18,  §  3a,  and  in 
view  of  Rev.  Laws  1910,  |  639,  the  authority 
and  power  to  revise  and  correct  the  city's  tax 
badget  is  with  the  mayor  and  city  commission- 
ers, and  not  witb  the  county  excise  board  claim- 
ing such  power  ander  Laws  1917,  c.  220,  I  6.— 
Bodine  v.  Oklahoma  Cit^,  187  P.  209. 

The  power  and  authority  to  revise  and  correct 
tbe  tax  badget  or  estimate  of  the  city  of  Okla- 
homa Oity,  under  its  charter  of  1911,  adopted 
pursuant  to  Const,  art.  18,  S  3st  is  with  tbe 
ma^or  and  city  commissioners,  and  the  county 
excise  board,  notwithstanding  laws  1917,  c 
226,  I  0,  has  no  autboritr  wbatever^— Id. 


See  Homicide. 


MURDER. 
NAMES. 

Partnership,  «s»62, 


See  Insurance.  ^^289; 
64 ;  Uape,  «=>22,  34. 

«=»20  <Cal.App.)  A  man. may  lawfully  change 
his  name  widiout  resort  to  legal  proceedings, 
and  by  general  usage  or  habit  acquire  another.— 
Everett  v.  Standard  Acc  Ins.  Co.,  187  P.  096. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=^S8-266. 

NAVIGABLE  WATERS. 

See  Wharves. 

H.  I.A2n>S  UNDER  WATER. 

«=937(2)  (Cal.App.)  Tbe  Legislature  had  au- 
thority, under  Const,  art.  Id,  to  convey  sub- 
merged lands  to  the  city  of  Los  Angeles,  as  it 
did  by  act  approved  May  1.  1911  (St,  1911,  p. 
1256),  for  purposes  fn  harmony  with  the  trust 
upon  which  the  state  had  been  invested  with 
title  by  the  general  government. — City  of  Los 
Angeles  v.  Pacific  Coast  S.  S.  Co.,  187  P.  739. 
«=»37(8)  (Cal.App.)  The  city  of  Ijob  Angeles, 
under  St.  1911,  p.  1256,  derived  title  to  sub- 
merged lands  which  it  holds  in  its  governmental 
capacity,  and  not  merely  in  its  private  or  pro- 
prietary capacity,  being  invested  with  the  full 
title  to  such  lands  for  the  purpose  of  adminis- 
tering the  trusts  for  which  the  general  govern- 
ment turned  the  lands  over  to  the  state,  and 
it  possesses  all  of  the  power  which  tbe  stata 
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formcTlj  held  in  nlatioD  to  such  lands,  Indnd 
ing  the  richt  of  potsesnon,  and  can  malntaiii 

an  action  to  quiet  title  asainat  one  holding  a 
public  franchise  for  the  posseBsion  and  use 
thereof  for  the  purpose  of  maintaining  a  wharf 
under  PoL  Code,  l|  2906-29a0.-<3itr  of  Lot 
Angelca  t.  Pacific  Ooaet  3.  8.  Co.,  18T  P.  738; 

NEGLIGENCE. 

See  Appeal  and  Krror,  «=92ie;  DamagM.  ^ 
33,  34,  214:  Master  and  Servant.  «=>1U3- 
306,  410;  Municipal  Corporations,  «=9706, 
762,  803,  808.  809,  817,  821;  New  Trial, 
^»103;  PhfBiciana  and  Snrgeona,  4=914, 
18;  Pleading,  «=3434;  RaUroads,  <i=>301- 
446 ;  Reformation  of  Instrumenta,  ^=316 ; 
Schools  and  School  Districts,  «=»89;  Street 
UaUroads,  «st>81-117,  103;  Trial,  ^103, 
228,  234,  252,  296;  Waters  and  Water 
Courses,  «=»171,  179. 


I.  ACTS  OB  OBQSSIONa  GOmTITUT- 
UIO  HEauaEKOE. 

<A)  Pvraoaal  Coadaet  Im  Omwral* 

Ss»2  (Mont.)  Actionable  negligence  arisra  onljr 
from  a  breach  of  legal  dut;.--JoD08kj  t.  North- 
ern Pac.  Ry.  Co.,  187  P.  1014. 
«=»4  (OaLApp.)  "Ordinary  care"  la  such  care 
as  is  exercised  by  ordinarily  prudrat  persona 
under  the  sanie  or  similar  circumstances.— Asher 
V.  Pacific  Electric  Ry.  Co..  187  P.  978. 
^s>5  (Mont)  Custom  never  exonsrates  from 
the  '  imputation  of  negligoiee.— ^nrman  t. 
Cross,  187  P.  890. 

(C)  CoK«ltlOK  «K«  Vae  of  Lmnd,  BmUUnss. 

■Ad  Other  StrBclnrea. 

^»S2<1)  (Mont.)  At  common  law  the  owner 
of  prNnises  owed  to  a  Ucenaee  no  duty  as  to 
the  condition  of  the  premises  save  that  be 
should  not  knowingly  expose  him  to  hidden 
peril,  or  wantonly  or  willfully  cause  him  harm. 
— Jonoshy-  v.  Northern  Fae.  Ry.  Oo.,  187  P. 
1014. 

v=»'M[l)  (CaLApp.)  An  open,  unguarded  stope 
in  a  dark  abandoned  mining  tunnel,  connected 
with  a  new  tunnel,  with  a  trade  for  small  push 
cars,  left  oatside  of  the  tunnels,  onfsstened  and 
uninclosed  Md  to  constitute  an  attractive  nui- 
sance, rendering  the  mine  owner  liable  for  the 
death  of  a  boy  11  years  old,  who  fell  into  the 
stops  while  playing  .on  the  cars.— Faylor  t. 
Great  Eastsm  QnickdlTer  Miidng  Oo^  187  P. 

n.  PROXIMATE  CAUSE  OF  INJURY. 

^»S9  (Kan.)  Negligence,  to  be  the  proximate 
cause  of  an  injury,  must  be  such  that  a  person 
of  ordinary  caution  or  prudence  would  have 
foreseen  that  some  injury  would  likely  reaiilt 
therefrom,  not  that  the  specific  injury  would 
result.— KroU  v.  Union  Pac.  li.  Co.,  187  P. 
661. 

«=»59  (OU.)  An  act  Is  the  "ivozlmate  cause" 

of  an  injury  when  such  injury  is  the  natural 
and  probable  cons^uence  of  the  act  and  when 
that  ought  to  have  been  foreseen  in  the  light 
of  the  attending  drounstances.— Muskogee 
Mectric  Traction  Co.  v.  Latty,  187  P.  491. 

m.  CONTRXBVTOBT  NEOUGENCE. 
(Aj  Person*  Injnrcd  In  QencrKl. 

^>83  (OaLApp.)  The  last  clear  chance  doctrine 
has  no  application  where  both  parties  are  guilty 
of  concurrent  acts  of  negligence,  ea<±  of  which 
at  the  very  time  of  the  accident  contributes  to 
it,  but  only  to  conditions  where  the  defendant, 
knowing  of  plaintiff's  danger  and  that  be  can- 
not estricRte  himself  from  it,  fails  to  do  some- 
thing  which  is  in  bis  power  to  do  to  avoid  the 
danger.— Riney  v.  Paafic  Electric  Ry.  Co.,  187 
P.  50. 


IV.  AOnOES. 
(A)  RlKlit  •(  Action,  Pnr*ie>,  PrellnUurx 
ProeecdlBKB*  and  PleMdtns- 

4=9ll9(6)  (Moot.)  Contributory  negligence 
must  be  pleaded  with  the  particularity  re- 
quired in  charging  negligence,  and  evidence  in 
support  of  contributory  negligence  not  plead- 
ed is  not  admlBBible.--Sunnan  v.  Cruse.  lt»7 
P.  890. 

(B)  Bvldenec. 

^>  1 22(3)  (Mont.)  In  a  personal  injury  action 
by  a  railroad  employ^  under  L«ws  lOlX  c  29, 
declaring  a  rule  of  comparative  negligence, 
since  contributofy  negligence  is  only  a  partial 
defense,  which  must  be  pleaded,  in  view  of  Rev. 
Codes,  I  6550.  the  burden  of  proving  contribu- 
tory negligence  remains  upon  defendant;  the 
statute  not  changing  the  rule  in  such  respect. 
—Cornell  v.  Great  Northern  Ey.  Co.,  187  P. 
902.  . 

(C)  Trial,  Jndvwent,  and  Kevlew. 

^»I86(S)  <Ean.)  Althoagh  evidence  of  sub- 
sequent repairs  is  admissible  in  a  personal  in- 
iary  case  where  an  issue  of  fact  is  presented 
as  to  whether  suffering  the  existence  of  certain 
eonditkms  amounted  to  negligence,  yet,  if  there 
Is  otherwise  no  basis  for  submitting  that  issue 
to  tiie  jury,  the  lacking  ingredient  cannot  be 
thus  supplied.— White  v.  Berkson  Bros.  Cloak 
&  Suit  Co.,  187  P.  670. 

Evidence  of  other  injuries  than  that  sued 
for  occurring  at  the  same  place  is  admissible; 
yet,  if  there  Is  otherwise  no  basis  for  submit- 
ting such  issue  to  the  jury,  the  lacking  ingredi- 
ent cannot  be  thus  supplied.— Id. 
€=>136(8)  (Ariz.)  Where  the  facts  are  un- 
disputed, and  the  inferences  can  lead  bat  to 
one  conclusion,  the  guestioQ  of  negligence  of 
deceased  is  for  the  court.— Calumet  &  Arizona 
Mining  Co.  v.  Gardner,  187  P.  S63. 
^IH(17)  (N.M.)  Bndence  heUt  insalBcient  to 
justify  submission  to  jury  of  the  queatiou  of 
negligence  in  preventing  the  spread  of  fire. — 
Archuleta  v.  Eloersheim  Mercantile  Co.,  187  P. 
272. 

<&s>l36(19)  (GaLApp.)  Whe^er  an  unguarded 
stoi>e  in  a  mining  tnnnel,  with  small  push  cars 
left  unfastened,  was  a  trap  enticing  and  danger- 
ous to  children,  and  whether  ordinary  care  was 
exercised  to  prevent  children  from  wandering 
into  danger  while  playing  in  the  vidnity.  and 
whether  a  child  11  years  old  was  old  enough 
and  inteli^ent  enough  to  anticipate,  apprehend, 
and  avoid  the  danger  of  falling  into  Uie  atope, 
held  to  be  questions  for  the  jury. — ^E^aylor  v. 
Great  Eutem  QuicksUver  Mining  Co.  187  P. 
101. 

3(36(25)  (Okl.)  The  question  of  proximste 
canse  is  one  of  fact  for  the  jury,  except  where 
the  facts  are  not  in  dispute  and  reasonable 
men  cannot  differ  on  the  question,  in  which 
case  it  could  become  one  of  fact  for  the  court. 
—Muskogee  Electric  Traction  Oo.  t.  Iditty, 
1S7  P.  491. 

^^136(26)  (Idaho)  Contributory  negligence  is 
generally  a  question  of  fact,  and  only  becomes 
one  of  law  when  the  evidence  is  reasonal^ 
susceptible  of  no  other  interpretation  than 
that  the  conduct  of  the  injured  party  con- 
tributed to  his  injury,  and  that  because  of  his 
negligence  be  did  not  act  as  a  reasonably 
prudent  -person  would  have  acted  under  the 
circumstances.- Smith  v.  Oregon  Short  Tjne 
R.  Co.,  187  P.  539. 

®=>I36(26)  (Or.)  If  there  can  be  no  reason- 
able conclusion  other  than  that  plaintiff  him- 
self was  remiss  in  his  duty  at  the  time  of  the 
accident,  it  is  incumbent  on  the  conrt  to  so 
declare  and  order  nonsait.-^lde  v.  Hines,  187 
P.  580. 

<@=>t  36(29)  (CALApp.)  Whether  an  unguarded 
stope  in  a  mining  tunnel,  with  small  posh  cars 
left  unfastened,  was  a  trap  enticing  and  dan- 
gerous to  children,  and  whether  ordinary  care 
was  exercised  to  prevent  children  from  wander- 
ing into  danger  while  playing  In  tire  vicinity, 
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and  wfaetfaer  a  child  11  years  old  was  old 
enough  and  Intelligent  enouKfa  to  antidpate,  ap- 
prehend, and  to  avoid  the  danger,  of  falling  into 
the  stope,  held  to  be  Questions  for  the  jur^. — 
Faylnr  v.  Great  Eastern  Quicksilver  Mining 
Co.,  187  P.  101.  . 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

i^ee  Monieipal  Corporations,  <S=»2ft4. 


(Or.)  An  aflSdavit,  setting  forth  publica- 
tion of  notice  of  an  election  to  issue  bonds  of 
an  irrigation  district,  which  was  in  the  form 
used  under  h.  O.  L.  %  68,  prior  to  the  enact- 
ment of  Laws  1917,  p.  461,  defining  the  term 
"newspaper"  and  declaring  that  it  shall  apply 
only  to  papers  containing  certain  amount  of 

Erinted  matter,  and  having  a  specified  num- 
er  of  subscribers,  is  sufficient,  though  it  mere- 
ly alleged  that  the  newspaper  was  one  of  gen- 
eral circultttion. — In  re  North  Unit  Irr.  Dist. 
in  Jefferson  County,  187  P.  880. 

NEW  TRIAU 

See  Appeal  and  Error,  «s>2, 301,  616,  622,  8S6, 
933,  977,  1015;  Criminal  Uw,  «»926; 
Eminent  Domain,  «9224;  BxoeptiMi^  Bill 
of,  «»36. 

I.  NATUBE  AND  SOOPE  OF  REMEDT. 

«B3>2  (Mont)  New  trial  proeeedlnffs  being 
purely  statutory,  and  the  ProblbitioD  Enforce- 
ment Act,  making  no  provision  for  new  trial, 
a  claimant  of  intoxicating  liquors,  seized  under 
the  statute,  cannot  move  for  new  trial. — State 
T.  Kflllr,  187  P.  637. 

H.  OBOUNDS. 
(O)  Rnllnara  «i>A  InBtrnetloaa  mt  Trial. 

^=339  (Cal^pp.)  It  was  not  an  abuse  of  dis* 
cretion  to  grant  a  new  trial  on  the  ground  that 
the  instructions  were  miRleading  and  confusing, 
where  it  appeared  from  the  quesdons  of  several 
jorors,  after  they  had  deliberated  for  some  time 
and  ;reT6  nnable  to  reach  a  verdict,  that  they 
were  confused,  and  had  no  clear  idea  of  the  law 
applicable  to  the  facts.— American  Marine  Paint 
Co.  v.  Xyno  lAae,  187  P.  71. 

(D)  DlMQnallflcatlom  or  HlMCondnet  «t  or 
AIK«ctlBK  Jnrr. 

9s>44(^  (Cal.App.)  In  examining  the  motor- 
cycle OK  plaintiff.  Boing  for  injury  thereon, 
daring  a  recess  of  court  to  ascertam  whether 
or  not  plaintiffs  wife  could  have  seen  the 
speedometer  from  the  seat  where  she  was  sit-' 
ting  in  the  rear,  as  she  testified,  the  jury  was 
not  only  taking  evidence  out  of  court  without 
the  knowledge  of  the  parties,  but  was  taking 
evidence  along  new  lines,  which  plaintiff  had 
no  oppoTtuoil^  to  explain  or  refute,  and  such 
misconduct  was  ground  for  a'new  trial.— Tun- 
more  V.  Macletsh,  187  P.  443. 
4=>56  (CaLApp.)  Though  a  mere  irregularity 
which  does  not  affect  the  substantial  rights  of 
the  party  or  prevent  him  from  having  a  fair 
trial  doea  not  justify  granting  new  trial,  the 
question  of  whether  the  action  of  the  jury  in 
examining  plaintiff's  motorcycle,  on  which  he 
was  Injured,  during  a  recess,  and  thus  taking 
evidence  bidependently.  under  all  circumstances 
materially  affected  plaintiff's  substantial  rights, 
and  prevented  him  from  having  a  fair  trial, 
was  within  the  discretion  of  the  trial  court. 
-Tonmore  v.  Madeisb,  187  P.  443. 

(F)  Tar<let  or  Flndlnva  OoKtrary  to  Law 

or  BTldenee. 

«»7I  (Cal-App.)  On  motion  for  a  new  trial, 
the  trial  court  is  not  bound  by  the  decision  ol 
a  J1117  became  of  a  oonfltct  in  the  evidence^ 


American  Marine  Paint  Co.  t.  Nyno  Une,  18T 
P.  71. 

*=»77(1)  (Cal-App.)  Precise  accuracy  in  as- 
sessing damages  for  personal  injuries  is  never 
attainable,  a^  the  trial  conrt  should  be  vigi- 
lant to  set  aside  verdicts,  where  there  is  rea- 
son to  believe  passion,  prejudice,  or  sympathy 
has  influenced  the  jury.— Du  Vol  T.  Boos  Bros. 
Cafeteria  Co.,  187  P.  767. 

(H)  Newlr  DlacoTer«d  Kvldenee. 

«=»I02(1)  (Cal.)  To  obtain  a  new  trial  for 
newly  discovered  evidence,  the  party  must 
show  that  he  used  reasonable  diligence  to  ob- 
tain such  evidence  before  the  close  of  the  trial 
and  that  notwithstanding  such  diligence  be 
failed  to  discover  it.— Taber  t.  Beske,  187  P. 
746. 

€=»t03  pdontO  Where  the  eontribntoi?  negli- 
gence pleaded  was  the  servant's  fauore  to 
obey  orders  to  make  the  place  safe  and  his 
standing  in  a  dangerous  position  while  waiting 
to  begin  work,  newly  discovered  evidence  that 
he  made  an  examination  to  determine  the 
safe^  of  the  place  was  not  applicable  to  the 
contributory  negligence  pleaded.— Surman  T. 
Cruse,  187  P.  890. 

That  an  instruction  to  which  no  objection 
was  made  referced  to  a  ground  of  contribu- 
tory negligence  not  pleaded  does  not  entitle 
plaintiff  to  a  new  tnal  for  newly  discovered 
evidence  applicable  to  the  unpleaded  negli- 
gence.—Id. 

4s»l04(3)  (BdUmt.)  Newly  diacovered  evidence 
that  deceased  made  an  examination  of  the  place 
which  another  witness  testified  he  had  made  is 
cumulative  and  does  not  require  the  granting 
of  a  new  trial.— Surman  v.  Cruse,  187  P.  890. 
^3l05  (Ariz.)  Testimony  of  witnesses  of 
newly  discovered  testimony  which  would  serve 
to  contradict  the  testimony  of  i>Iaintiff  held  not 
of  such  materiality  as  to  require  new  trial. — 
Tucson  Bapid  Transit  Co.  v.  Itubiaz,  187  P. 
668. 

<3=»f08{l)  (Okl.)  A  new  trial  will  not  be 
granted  upon  the  ground  of  newly  discovered 
evidence,  where  it  does  not  appear  that  audi 
evidence  would  have  probably  changed  the  re- 
sult of  the  trial.— Beck  v.  Finley,  187  P.  488. 
1^=9(08(4)  (Ariz.)  In  an  action  aminst  rapid 
transit  company  for  itguriea  resuiUDg  in  the 
aggravation  or  recurrence  of  tnbercnlotds,  al- 
leged newly  discovered  evidence  that  plaintiff 
was  suffering  from  active  tuberculosis  prior 
to  and  continuing  up  to  the  accident,  assuming 
proper  diligence  is  shown,  does  not  predude 
recovery  and  does  not  call  for  e  new  trial— 
Tucson  Bm>id  Transit  Co.  t.  Bubiai.  1^  P. 
568. 

m.  PBOCEBDnrcHi  to  fboovbe 

NEW  TRIAI^ 

^=>t401^)  (Mont.)  Even  though  evidence  in  an 
affidavit  in  support  of  a  motion  for  new  trial 
cannot  be  controverted  by  counter  affidavits, 
an  affidavit  procured  by  defendants  from  the 
witness  who  made  the  affidavit  in  support  of 

f iaintiff's  motion  for  new  trial  modifying  his 
ormer  affidavit  in  view  of  his  testimony  at 
the  inquest  must  be  considered  ^itb  the  orig- 
inal affidavit.— Surman  v.  Cruse,  187  P.  890. 

NONSUIT. 

See  Dismimal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Adverse  FossessioQ,  «=>29,  33 ;  Appeal  and 
Error,  ®=»334,  412,  41.S,  638,  937;  Attorney 
and  Client,  <3==>1S0;  Chattel  Mortgages,  4=3 
225,  220;  Constitutional  Law,  «»272; 
Corporations,  «=»478,  606:  Divorce,  «=»303; 
Eminent  Domain,  «»224;  Insurance.  4s» 
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668;  Laudlord  and  Tenant,  ^116;  tia 
Pendens,  ^=325;  Master  and  Servant,  4=» 
S98.  3981^ ;  Mines  and  Minerala.  «*=>22,  2S. 
29  ;  Mortgagee,  «=s»364 ;  MaoidMl  Corpora- 
tions, «=>2M,  331,  676,  S82;  Partnenhip, 
«=»169  ;  Prisons,  «=9l6;  Sales,  «»60,  1S8; 
Vendor  and  Purchaser,  «S9229,  281;  Waters 
and  Water  Courses,  «=s»230. 

NOVATION. 

(CaLApp.)  To  establish  a  novation,  plain- 
tiff must  show  a  meeting  of  the  minds,  effecting 
a  substitution  of  the  new  party  for  the  original 
party  to  the  contract.— California  Packing  Cor- 
poration V.  Emirzian,  187  P.  77. 
®=5>7  (Mont.)  Where  the  purchaser  of  a  build- 
ing which  plaintiff  had  wired  for  electricity 
agreed  with  the  vendor  that  he  would  assume 
payment  for  the  work,  and  the  two  notified 
plaintiff  that  the  wires  should  be  left,  etc.,  held, 
that  there  was  a  "novation"  within  Rev,  Codes, 
S  49r>9,  subd.  2,  and  the  purchtkaer  became  liable 
to  plaintiff  for  payment  of  the  wiring;  the  pur- 
chaser clearly  substituting  himself  as  a  prind- 

SBl  debtor  instead  of  the  vendor.— Sullivan  t. 
[arshall,  187  P.  1018. 

NUISANCE. 

See  Intoxicating  Liquors,  $=>276;  Jury,  ^ss> 
14:  Monidpal  Corporations,  ^»680,  681, 
691,  QOd  ;  Railroads,  «=»79. 

n.  PUBUC  NITISAirOES. 
(C)  AbmtttmcBt  »Bd  InjHBetlon. 

^=»B4  (Cal.App.)  In  proceeding  under  the 
Redlight  Abatement  Act  charging  commission  of 
a  nuisance  in  a  leased  building,  complaint,  aver- 
ring that  owners  had  the  means  of  knowing 
and  should  have  known,  and  by  the  use  of  rea- 
sonable and  ordinary  care  could  have  known, 
and  in  fact  well  knew,  that  the  building  is  and 
at  all  times  was  uaed  for  purposes  of  lewdness, 
asaignation,  and  prostitution,  was  sufflcient  to 
warrant  injunction  against  the  owners;  it  not 
being  necessary  to  allege  that  owners  either 
permitted  or  maintained  the  nuisance.— People 
V.  Peterson,  187  P.  1079. 

In  proceeding  under  the  Redlight  Abatement 
Act,  findings  Uiat  owners  had  the  means  of 
knowing  and  should  have  known,  and  by  the  use 
of  reasonable  and  ordinary  care  could  have 
known,  that  the  acts  of  lewdness  were  occur- 
ring in  the  building,  support  judgment  against 
the  owners  of  the  buUcEing  and  tnelr  property. 
—Id. 

OBLIGATION  OF  CONTRACTS. 

See  CoDstitational  Law.  «s>135-139. 

OFFICERS. 

See  Appeal  and  Error,  «=>1180;  Attorney  and 
Client,  <&=»49 ;  Corporations,  «=»316,  426, 
617 ;  Counties,  ®=»69 ;  Drains,  ©=>39  ;  Evi- 
dence, €=>83;  Highways,  «=9ll3 ;  Judges; 
Mandamus,  ^=>3,  10,  77,  85,  l-M;  Municipal 
Corporations,  ®=>218,  625;  Public  Service 
Commissions;  Receivers;  Sheriffs  and  Con- 
stables; SUtes,  ^961,  148;  Taxation,  «8=> 
316. 

I.  AFFOninaCENT.  QUAUPIOATIOlf, 
AND  TENITBE. 

(G)  Re»l8:nati«ii,  Sa«pcn«lon,  or  RemovaL 

€=>69  (Colo.)  One  wrongfully  holding  an  office 
when  the  civil  service  amendment  to  the  Con- 
stitution was  passed,  providing  that  all  per- 
sons holding  positions  in  the  classified  serv- 
ice shall  retain  their  positions,  was  not  a  "per- 
son holding  a  position,"  within  the  meaning  of 
such  amendment. — People  v.  Chew,  187  P.  B13. 
^s»74  (CaL)  The  proceeding  under  Pen.  Code, 
f  768  et  seq.,  relating  to  the  removal  of  pubt 


Uc  officers  other  than  by  impeachment  (or  al- 
leged misconduct  in  office,  while  In  its  natnre 
a  ^'criminal  case,"  is  not  a  prosecution  for  a 
"crime"  in  the  ordinary  sense  of  the  word, 
having  as  sole  object  the  removal  from  office. 
—In  re  Held,  187  P.  7. 

An  adjudication,  in  a  proceeding  under  Pen. 
Code,  i  768  et  seq.  relating  to  removal  of  pab- 
lic  officers  other  than  by  impeachment  for  al- 
leged misconduct  In  office,  u  conclusive  only 
in  connection  with  the  matter  of  incumbency 
ot  the  office.— Id. 

OX.  BIQHTS,  POWXBfk  DITTEBS,  AXS 
TAABTT.TTIEB. 

*=>94  (Kan.)  One  wLo  holds  two  offices,  the 
duties  of  which  are  not  incompatible  with  eadi 
other,  such  aa  hotel  commissioner  of  the  state 
and  assistant  chief  food  and  drug  inspector, 
was  entitied  to  the  comitensation  fixed  by  law 
(Gen.  St.  1915,  §S  4068,  5082)  for  both,  and 
an  agreement  that  he  will  pertorm  the  duties 
of  either  for  less  compensation  than  fixed  by 
law  is  iovalid.— Gongdon  v.  Knapp,  187  P.  660. 
'S*>94  (Nev.)  Statutes  allowing  public  officers 
fees  for  services  are  strictly  construed  in  fav- 
or of  the  person  from  whom  fees  arc  soagbt 
to  be  collected.— Clover  Valley  L«nd  &  Stock 
Co.  V.  Lamb.  187  P.  723. 

OIL 

See  Mines  and  Minerals,  «s>44.  68.  73,  73^, 
77,  78,  79. 

OPERATION. 

See  Damages,  <^2]4. 

PARALYSIS. 

See  Master  and  Servant,  «=93^ 

PARDON. 

See  Criminal  Law,  <8=»1131. 

PARENT  AND  CHILD. 

See  Adoption ;  Death,  «s9l8,  86:  Divorce,  ^> 
300,  303,  332:  Guardian  aod  Ward;  Habeas 
Corpns,  ^s>8o;  Infonts. 

4t=>2(3)  (Cal.App.)  A  child  is  not  property,  but 
is  a  dtlcen  of  the  state,  and  the  good  of  the 
child  is  regarded  aa  the  controlling  force  in 
directing  its  custody,  and  the  courts  will  al- 
ways look  to  this  rather  than  to  the  whims 
and  caprices  of  its  parents.— Anthtnu'  T.  Tar- 
pley,  187  P.  779. 

PARI  DELICTO. 

See  Cancellation  of  Instrummts,  ^•s»13. 

PAROL 

See  Criminal  Law,  «=3ll31. 

.  PARTIES. 

See  Abatement  and  Revival,  <S=»9i  Pleading, 

«=9403. 

For  partiffi  on  appeal  and  review  of  rolings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  spedBc  tcqdea. 

I.  plahctiffs. 

(A)  Persons  Wbo  mar  «r  mast  Sv*. 

«=»7(2)  (Okl.)  On  the  affirmance  of  a  judg- 
ment on  appeal,  in  ejectment,  plaintiff  may 
maintain  action  in  his  own  name  on  the  on- 
dertakicg  on  appeal  to  recover  the  value  of  use. 
and  occupation  of  the  premises  from  the  time 
of  appeal  to  the  delivery  of  possession;  though 
he  had  conveyed  the  premises  to  a  third  per- 
son after  the  judgment,  as  plaintiff,  as  be- 
tween himself  and  his  grantee^  is  the  trustee 
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of  an  ezpreBi  tiugt  anthorlxed  a*  >nch  to  ane 
on  the  imdertakine.— Flrat  Nat  Bank  BMg. 
Co.  V.  Riddle,  187  P.  479. 
^=»I0  (CbI.)  Wbere  a  suit  is  broagbt  on  be- 
half of  all  persons  HimUarlf  aitaatcd,  sach  per- 
Bona  ere  quasi  parties  and  may  intervene  and 
make  tbemaelves  actual  parties  when  neces- 
sary,  for  the  protection  of  their  interest.— 
Hiindsay-Strathmore  Irr.  Dist.  v.  Superior 
Court  of  Tulare  County,  187  P.  1066. 

(B)  JolBfler. 

«=>I4  (Gal.Apn.)  AH  persons  bavinK  an  inter- 
est in  the  subject  of  the  action  ana  in  obtain- 
Sng  the  relief  demanded  may  be  joined  as  par- 
ties, except  when  otberwise  exprenly  prorid- 
ed  under  Code  Civ.  Proc.  I  S7&— Jolmaon  T. 
Uendrick,  187  P.  782. 

zn.  KEw  PAKTm  Am>  ohahge  of 

PARTIES. 


»59(3)  (CbL>  Where  a  decree  of  distribution 
-was  entered  wnereby  a  decedent's  property  and 
all  rights  of  action  growing  out  of  its  seizure 
by  the  sheriff  on  attachment  were  distributed 
to  an  executor  as  an  heir,  and  the  other  heirs 
conveyed  to  bim  their  claim  In  the  proper^ 
and  interest  in  the  suit  against  the  sheriff, 
Bucfa  heir  was  entitled  to  be  substituted  in 
place  of  the  executors  suing  the  sheriff  by  way 
of  supplemental  complaint,  having  suffidently 

E roved  bis  ownership  of  the  property,  which 
ad  been  originally  acquired  by  decedent's 
beirs  sjid  executors  in  satisfaction  of  a  mort- 
cage  she  held  upon  an  oil  lease.— Gortelyoa  v. 
Biier,  187  P.  417. 

V.  DEFECTS.  OBJEOTIOKS,  AMD 
AMENSMEHT. 


>96(6)  (Or.)  In  a  replevin  action  brought 
afftlnat  the  sheriff,  an  order  of  substitution  of 
tiie  aheriS'a  snccesitor  in  office  as  defendant  if 
erroneous  was  waived  by  defendant  by  answer- 
ing and  seeking  affirmative  rellefi^Utah-Idaho 
Sugar  Co.  v.  Lewis,  187  P.  500. 

PARTNERSHIP. 

See  Brokers.  1^94 ;  Mortgages,  «s>23,  8B4 

X.  THE  REXATIOir. 
(A)  Cveatloa  aaA  Ba«alattea. 

«s>9(l)  <Cal.App.)  Where  plaintiff,  an  em- 
ployfi  of  defendant,  contracted  to  render  serv- 
ices and  furnish  teams  and  trucks  for  percent- 
age  of  profita,  but  the  contract  provided  that 
be  shoiud  not  be  a  partner,  nor  nave  any  in- 
terest in  assets  of  the  business,  there  was  no 
partnership;  and,  where  defendant  wrongfully 
appropriated  plaintiff's  trucks  and  anmials, 
plaintiff  may  sue  in  claim  and  delivery,  and 
need  not  proceed  for  an  accounting,  as  in  the 
case  of  partnership;  it  appearing  that  plain- 
tiff executed  bill  of  sale  of  the  tracks,  etc.,  in 
favor  of  defendant  by  way  of  pledge  to  secure 
performance  of  Ua  contract.— M^heraon  t. 
Great  Western  WOint  Co.,  187  P.  80. 

<B)  Am  to  Tklvd  Penwna. 

(OkL)  Parties  acting  as  stockholders 
attempting  to  organize  a  cori»oration,  but  fail- 
ing tfaerem  because  a  corporation  could  not  be 
organized  for  its  declared  purpose,  or  because 
all  of  its  business  was  to  be  conducted  in  a 
foreign  state,  are  generally  held  to  be  partners. 
•-HiU  V.  Tnraverein  Gennania  of  Oklahoma 
City,  187  P.  020. 

(C)  nVltlenee. 

^^52  (CaLApp.)  In  an  action  to  recover  the 
balance  of  the  purchase  price  of  an  automobile, 
wherdn  defendant  set  up  that  plaintiff's  assyna- 
or,  a  partnership,  bad  failed  to  comply  with  Civ. 
Code,  IS  2466  aod  2468,  requiring  a  partnership 
doing  business  under  a  fictitious  name  to  file 
and  publish  the  names  of  the  partners,  evidence 


that  the  bnainesa  bore  the  name  of  the  faoAand 
of  one  of  the  partners,  that  he  had  anthority 
to  aign  contracts  and  checks  in  the  name  of  the 
firm  and  to  draw  money  for  his  own  use,  held 
insafficient  to  bring  such  husband  Within  Ctv. 
Code,  {  2395,  defiiOng  a  partnership.- Bank  & 
Trust  Co.  of  OentrsI  Oalifomia  v.  Gearhart, 
187  P.  ©88. 

n.  THE  FmiC  ITS  ITAME.  POWERS* 
AlID  PROPERTT. 

«=»64  (CaLApp.)  Under  CSv.  Code,  |  2466.  re- 
quiring persons  doing  business  under  a  fictitions 
name  to  file  and  publish  the  names  of  the  parc- 
ners,  it  is  inunaterial  that  the  certificate  be 
published  'flzat  and  then  filed,  the  disabUltr  to 
maintain  an  action  on  a  contract  or  transac- 
tion under  a  fictitions  name  until  the  certificate 
has  been  filed  and  published  \juder  section  2468 
remaininc  until  publication  has  been  completed. 
-Bank  &  Trnat  Oo.  of  Central  California  T. 
Gearhart,  187  P.  989. 

A  certificate  of  the  names  of  persons  compos- 
ing a  partnership  doing  business  under  fictitious 
name,  filed  and  published  under  Civ.  Code,  | 
2466,  giving  in  fact  the  names  of  aU  the  part- 
ners, 18  not  insuffldott  beeanae  it  doca  not 
state  that  aneb  partners  oonstitnte  the  entire 
number  of  members  of  the  firm.— Id. 

IV.  RIOHT8  AHS  LXABUJCTIES  AS  TO 
THIRD  PERSONS. 

(A)  Repreaentatlon  mt  Firm  hy  Pmrtner. 

^s>l27  (Wash.)  The  worltiDg  member  of  a 
Dontrading  partnership  to  grow  potatoes  could 
not  bind  the  firm  by  his  individiuU  act  in  bor- 
rowing money  for  it  and  incnmbering  its  prop- 
erty.—Gordon  V.  AumiUer.  187  P.  3W. 
€=>IM  (Waah.)  Lender  to  the  working  mem- 
ber of  a  nontrading  partnership  formed  to 
raise  potatoes  on  leased  land  held  without  right 
to  say,  as  againat  the  rights  of  the  inactive 
member,  that  he  was  led  to  beUeve  that  the 
working  member  was  the  sole  owner  of  the 
potatoes,  with  absolute  right  to  borrow  money 
and  secure  payment  by  mortgaging  the  crop; 
the  inactive  member  having  done  no  act  tend* 
inc  to  conceal  the  existence  of  the  partner- 
stup  relation,  while  there  were  facts  putting 
the  lender  on  inquiry  as  to  the  probability  of 
the  inactive  member  being  interested  In  the 
crop.— Gordon  v.  Aumiller,  187  P.  354. 
^=>  1 59  (CaLApp.^  One  dealing  with  a  partner- 
ship cannot  be  said  to  have  been  guil^  of  mis- 
representation, where  one  of  the  partners  was 
in  possession  of  all  the  facts,  under  C^v.  Code 
J|^2332,  2429.— Hazaard  v.  Johnson,  187  P. 

«=»l5g  (Wash.)  There  baring  been  an  ar- 
rangement between  the  broker,  who  negotiated 
the  sale  of  prunes  by  plaintiffs  to  defendants, 
whereby  he  and  defendants,  in  effect,  became 
partners  in  the  purchase,  his  knowledge  of  the 
trade  meaning  of  the  words  in  the  contract 
would  be  attributed  to  them.— Oile  v.  Tsuta- 
kawa,  187  P.  323. 

Vm.  LIMITED  PARTNERSHIF. 

«=>349  (Wash.)  An  agricultural  partnerahip, 
not  one  for  the  transaction  of  mercantile,  me- 
chanical, or  manufacturing  business,  was  not 
a  "limited  partnerahip,"  such  as  is  mentioned 
iu  Rem.  Code  1915,  IS  8359,  requiring  record- 
ing of  the  articles  of  a  limited  partnerahip/— 
Gordon  v.  Aumiller,  187  P.  354. 

PATENTS- 

Hee  Evidence,  <9=»472. 

PAYMENT. 

See  BUls  and  Notes,  «s>70,  77,  484,  489;  Con- 
tracts, €=3305:  Executors  and  Administra- 
tors, «=»514 :  Mandamus,  ^3>14,  110 ;  Mines 
and   Mlnerala,  «»58.  70;   Frlsefpal  and 
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AgeDt,  ^105,  117 ;  Sales,  «=>3S9 ;  TeodeT ; 
Vendor  and  Purchaser,  «s»117.  191,  33S; 
Work  and  Labor,  ^sol4. 

I.  HEQITEBITES  AND  SITFFIOIEICCT. 

^l(l)  (Colo.)  "Payment"  fa  deBmible  as  the 
discbarge  of  indebtedness  by  the  delivery  of 
money  or  its  equiyalent  to  the  creditor,  and 
must  be  intended  as  a  whole  or  partial  dis- 
charge by  botli  parties.— Bartholomew  v.  Em- 
erson-Brantingham  Implement  Co.,  187  P.  tS3S. 
®=>9  (Colo.)  Payment  need  not  be  in  money,  if 
tlie  parties  agree  on  giving  and  accepting 
BOmetliing  else  as  payment. — Bartholomew  v. 
Emerson -Brastisgham  Implement  Co.,  187  P. 
638. 

«=a34  (Colo.)  Where  the  seller  of  goods 
throngb  its  selling  agent  accepted  from  the 
buyer  notes  of  third  person  as  part  payment 
of  the  buyer's  notes,  and  retained  toe  tlurd 
person's  notes  after  it  had  contracted  they 
should  constitute  payment,  there  waa  an  ac- 
ceptance of  such  notes^Bftrtholomew  t.  Em- 
erson-Bnintinghain  Implement  Co.,  187  P.  038. 

XL  APPUOATTOK. 

«s»4ta)  (CalJ^pp.)  Civ.  Code,  |  1479.  gives 
the  creditor  a  rigbt  to  make  application  of  pay- 
ments where  the  debtor  does  not  do  so,  the 
right  to  be  exercised  within  a  reasonable  time, 
but  where  the  creditor  makes  no  application 
of  the  payments,  but  merely  credits  tnem  gen- 
erally, it  becomes  the  duty  of  the  court  to 
apply  them.— Los  Angeles  Tmst  A  Savings 
Bank  v.  Forve,  187  P.  43a 

IT.  VLEADtnO,  EVXDENOEt  TBZAZh 
Ain>  REVIEW. 

«s»73(l)  (Colo.)  The  fact  that  a  Beller*a  agree- 
ment to  apply  notes  of  a  third  person  as  pay- 
ment by  the  buyer  was  made  at  the  time  of 
making  by  the  buyer  of  the  notes  in  suit  to 
the  seller  is  not  enough  to  exdude  such  pay- 
ment as  a  defense.— Bartholomew  v.  Bmerson- 
Brantin^am  Implement  Co.,  187  P.  638. 
«=»75  (CalJkpp.)  Where  a  company  owing  a 
bank  on  notes  oecame  bankrupt,  and  thereuter 
payments  from  the  estate  were  made  to  the 
bank,  merely  because  the  payments  were  cred- 
ited generioly  by  the  bank  on  the  bankrupt 
Gompany^B  renewal  note  for  the  total  indebt- 
edness, the  bank  did  not  evidence  its  Inten- 
tion to  apply  the  payments  over  all  the  in- 
debtedness instead  of  to  particular  items  com- 
posing it  and  represented  by  the  other  notes 
to  renew  which  the  note  on  which  the  pay- 
ments were  credited  had  been  given.— Las  An- 
iens TriBt  &  Savings  Bank  v.  Forre,  187  P. 

PENALTIES. 

See  Costs.  ^260,  202;  Damages,  «980^  86; 
Wills,  «=»410. 

PERPETUITIES. 

*=>4(4)  (Cal-App.)  Condition  in  a  deed,  re- 
stricting the  use  of  the  land  and  providing  for 
forfeiture  and  a  reverter  to  the  grantor  and 
his  heirs  in  case  of  breach,  was  not  void  as 
creating  a  continftent  estate,  which  might  vest 
beyond  the  limitations  of  the  rule  against  per- 
petuities, either  under  the  common  law,  adopt- 
ed by  Pol.  Code,  I  4468,  or  under  CXv,  Code, 
»  715-717,  772-778.-Strong  t.  Shatto.  187 
P.  159. 

Under  Civ.  Code,  S  768,  defining  reversions, 
the  r^bt  of  the  grantee,  under  a  deed  provid- 
ing for  forfeiture  and  reverter  for  breach  of 
conditions  restricting  the  use  of  the  land,  is  in 
the  nature  of  a  "reversion,"  and  hence  a  vest- 
ed interest,  not  within  the  rule  against  per- 
petuities.—Id. 

PERSONAL  INJURIES. 

See  Spools  and  School  Dlstrleta,  i|i  iiPO. 


PETROLEUM. 

See  Public  Lands,  «=>185. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  «=>221;  Constitutional 

Law,  «=>6G.  87;  Damages,  «=»34. 
^aS(3)  (Cal.)  A  decision  of  the  board  of  med- 
ical examiners  in  tiie  exercise  of  its  qoasi  ju- 
dicial powers,  whereby  the  board  cancels  or 
suspends  the  right  of  a  licensee  to  practice 
medicine,  is  reviewable  on  certiorui. — Suck- 
ow  r.  Board  of  Medical  Examiners  of  Cal.,  liH 
P.  DCS. 

4^  1 1  (3)  (Cat)  Oomplaint  on  which  a  physi- 
cian's license  to  practice  medicine  was  eu^eud- 
ed  is  not  open  to  sttack,  where  it  stated  the 
charge,  because  it  was  not  as  full  and  comprc- 
hoi^ve  as  an  indictment  or  inCormation.— 
Suckow  V.  Board  of  Medical  Examiners  of  CaL, 
187  P.  966. 

A  decision  of  the  board  of  medical  examiners 
suspending  the  license  of  pbyaician  to  practice 
medicine  is  not  open  to  attack  on  the  ground  that 
there  was  no  competent  evidence  to  sustain  the 
charge,  because  the  evidence  was  elicited  from 
persons  who  would  in  criminal  prosecutions  have 
been  classed  as  accfxnplices  and  upon  whoee  tes- 
timony no  conviction  could  be  based,  for  the 
board  is  not  limited  to  the  rules  of  evidence 
prescribed  by  the  Penal  Code.— Id. 
«=»14(4)  ruont.)  When  one  holds  himself  out 
as  a  physician  or  surgeon,  whether  Ucensed  or 
not,  ana  accepts  employment  as  such,  he  as- 
sumes toward  the  patient  the  obligation  to  ex- 
ercise such  reasonable  care  and  skill  in  that 
behalf  as  la  usually  exercised  by  physicians  or 
surgeons  of  good  standing  of  the  same  system 
or  school  of  practice  in  the  community  in  which 
he  resides,  naving  due  regard  to  the  condi- 
tion of  medical  or  surginil  science  at  that 
time.—Hansen  r.  Pock,  187  P.  282. 
^18(6)  (Cal.App.)  That  a  patient  does  not 
make  a  complete  recovery  xaises  no  presump- 
tion of  absence  of  proper  skin  and  attention  mt 
the  part  of  the  attending  doctor.— Scherer  t. 
EidenmuUer,  187  P.  446. 
^18(8)  (ColJlpp.)  Evidence  keU  insuffidoit 
to  establish  neghgence  in  the  treatment  of  a 
gunshot  wound  in  the  dbow.— Scherer  v.  Eid- 
enmuller.  187  P.  445. 

That  defendant,  who  had  operated  on  and 
treated  a  gunshot  wound  in  plalntiSfs  elbow, 
told  him  he  would  take  him  to  another  doctor 
for  another  operation,  because  he  had  had  more 
experience  with  such  cases  and  had  just  re- 
turned from  the  war,  and  defendant  had  not 
had  a  like  caae  before,  is  not  an  admission 
of  incompetency  and  unsktllfulness,  that  Is, 
that  he  did  not  possess  that  reasonable  degree 
of  learning  and  skUl  possessed  by  others  of 
bis  profession  in  ids  locality.— Id. 
^S3l6(8)  (Mont.)  Evidence  keld  to  sustain  ver- 
dict against  a  Chinese  pbysidan  who,  upon  be- 
ing consulted  by  victim  of  tuberculosis,  made 
merely  a  super^cial  diagnosis,  informing  pa- 
tient thst  his  trouble  was  but  a  disease  of  the 
kidneys,  and  advised  patient  to  discard  diet 

grescribed  b^  other  pltysicians  and  to  take 
erba,  to  patient's  detriment.— Hansen  v.  Pock, 
187  P.  282. 

€=>I8(11)  (Mont.)  In  action  against  ptiysician 
for  lack  of  skill  and  care  and  improper  diag- 
nosis of  ploistiCC  who  was  suffering  from  tuber- 
culosis, where  evidence,  though  not  very  satis- 
factory as  to  the  amount  of  damages  to  which 
plaintiff  was  entitled,  proved  that  he  suffered 
some  injury,  verdict  of  $2,500  was  exceadve. 
-Hansen  v.  Pock,  187  P.  282. 

PIPE  LINES. 

See  Property,  «»3. 

PLACER  MINING. 

See  Appeal  and  Elrror.  4s»1071. 
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PUTS. 

Se«  Uln«8  and  Uinerala, 

PLEADING. 

See  Appeaiance,  ^gsslfi;  Egaltr,  «b»S;  Liml< 
tation  of  Actions.  «s>127,  142.  . 

f\>r  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  rarious  specific  topics. 

For  review  of  rulings  relating  to  pleadings^  see 
Appeal  and  £rror. 


I.  FORM 


nr 


AND  AZXEGATIOITS 
OENEKAI.. 

«=s>8(l)  (Mont)  Under  Bev.  Codes,  |  6532, 
facts  are  to  be  pleaded,  and  not  ccacltudoiia. — 
Hensen  t.  Merton,  187  P.  1017. 
^=»8(6)  (Moot.)  In  an  action  to  recover  tbe 
consideration  paid  for  a  written  lease,  an  alle- 
Batitm  of  the  lease  was  void,  so  that  ^aintifE 
received  no  consideration,  is  an  allegation  ot  a 
conclusion,  and  doea  not  state  facts  ccmstitatiiig 
tbe  cause  of  actitm  as  required  by  Rev.  OodM^ 
i  6532.— Moore  Bros.  Shaep  Oo.  T.  Lehf  eldt.  187 
P.  910. 

«S96<7)  (OaLApp.)  In  acttmi  by  adminifltni- 
tor  of  porcbaMr  for  return,  porsnant  to  eon- 
tract  for  pnrchase  and  sale  of  realty,  of  money 
paid  by  purchaser  under  terms  of  the  contract, 
averment  of  com^aint  that  at  time  of  pnr- 
cihBser's  death  the  contract  "waa  in  full  force 
and  effect"  Is  bat  the  statement  of  a  conclu- 
sion of  law.— McNuIty  y.  New  Richmond  I^d 
Co.,  187  P.  97. 

^esb8(9)  (Ner.)  Allegation  in  an  action  for 
falae  Imprisonment  that  municipal  indge  "had 
no  jurisdiction  or  power"  is  not  a  atatement 
of  facts,  but  a  condusion  of  the  pleader. — Dix- 
on V.  City  of  Reno,  187  P.  308. 
«a>8(ll)  (Cal.)  In  an  actttfi  to  quiet  title,  an 
allegation  in  complaint  of  ownership  which  doea 
not  purport  to  be  hosed  on  facts  previously 
stated,  and  which  is  independent  thereof,  is 
not  a  mere  cfHiclusion  of  law,  but  an  allega- 
tion of  the  ultimate  fact  constituting  a  sufficient 
pleading  of  ownership.— Robinson  t.  City  of 
6l^^,  187  P.  741. 

«s»8(ll)  (OalJVpp.)  An  allegation  of  titie  or 
ownership  of  land  may  be  either  one  of  fact 
or  of  law.— Norton  v.  Newerf,  187  P.  57, 
«==>!  I  <Mont.)  Under  Rev.  Codes.  I  6632,  facts 
are  to  be  pleaded,  and  not  conclnsions,  nor 
evidence  from  which  facts  might  be  inferred.— 
Henscn  v.  Merton,  187  P.  1017. 
«=>I2  (Nev.)  The  mere  fact  that  defendant  in 
claim  and  ddiverjr,  sued  in  his  personal  and  rep- 
resentative capadty,  knows  fn  which  capacity 
he  claims  the  property  sought  by  plaintiff,  does 
not  rdieve  plaintiff  from  the  necessity  of  alleg- 
ing in  whidi  capacity  defendant  holds  it;  the 
rule  that  facta  peculiarly  within  the  knowledge 
of  defendant  need  not  be  allied  with  the  usual 
degi^  of  exactness  not  applying  when  the  al- 
legatioQ  is  essential  to  prima  facie  right  of  re- 
covery.— Kingsbury  v.  Oopren,  187  P.  728. 
^3»I7  (Or.)  The  allegation  in  a  complaint  of 
what  iTOuId  or  would  not  have  been  done  is  hy- 
pothetical, and  does  not  constitute  Issuable 
fact,  and  is  immaterial. — Gardner  t.  City  of 
Portland,  187  P.  306. 

«=3l8  (Nev  )  Oom^riaint  In  claim  and  delivery 
against  an  administrator  in  his  personal  and 
representative  capacity,  alleging  first,  that  de- 
fendant listed  and  described  the  property  in 
question  as  that  of  his  decedtat's  estate,  and, 
■ecMid,  that  he  claimed  it  as  the  property  of 
auch  Mtate,  while  there  was  a  total  absence  of 
anv  allt^ation  that  he  held  or  daimed  as  an 
individual,  was  not  uncertain  or  ambiguous  as 
to  the  capacity  in  which  it  charged  defendant 
with  holdmg  the  property.— Kingsbury  v.  Cop- 
ren,  187  P.'  728. 

4»34(1)  (CalApp.)  Although  specific  aver- 
ments must  be  given  precedence  over  general 
averments,  inasmuch  as  tbe  general  allegations 
kre  deemed  explained,  limited,  and  controlled 


by  the  specific  allegations,  this  is  true  only 
where  there  is  an  inconsistency  between  the 
general  averments  and  specific  averments,  and, 
in  the  absence  of  aoy  inconsistency,  the  gener- 
al averments,  if  necessary,  may  be  looked  to 
to  complete  the  essentials  of  a  cause  of  action. 
— Horton  v.  Traveler*'  Ins.  Co.,  187  P.  1070. 
«=>34(e)  (Wyo.)  A  petition  will  be  liberally 
construed  in  order  to  sustain  it,  when  first 
challenged  by  objections  to  the  introduction  of 
evidence.— Fast  v.  Whitney,  187  P.  192, 

A  petition,  alleging  that  an  oil  lease  carried 
certain  quoted  indorsements  extending  the 
time  for  plaintiff  lessees  to  commence  work, 
held  sufficient  to  show  an  extension  of  the 
lease  as  against  an  objectiOD  first  made  to  the 
introduction  of  evidence,  although  it  would  have 
been  better  to  directly  allege  that  the  lease  had 
been  doly  extended  for  a  proper  consideration, 
— Id, 

m.  FLEA  OR  ANSWER,  0ftO88-OOM- 
PLAXHT,  AHD  AFFIDAVIT 
OF  BEFENIE. 
(C)  Traverses  or  Denials  mmA  Adailsaloas. 

«=9i25  (CaLApp.)  In  city's  action  against  rail- 
road to  require  removal  of  embankment  in 
street,  answer  denying  thst  embankment  com- 
plained of  constituted  "an  unlawful  obstruc- 
tion," or  an  "unlawful  interference  with  the 
use  of  the  street  by  the  public,"  held  insufficient 
to  raise  an  issue  of  fact;  the  only  denial  being 
the  legal  condusion  that  the  obstruction  and 
interferenoe  are  unlawful.— City  of  Red  Bluff 

V.  Southern  Pac.  Co.,  187  P.  152. 

IV.  REPZJOATIOir  OR  REFLT  AXD 
SUBBEQUZIMT  PIXADINQS. 

^=>I76  (Colo.)  In  replevin  for  motorcar,  where 
the  seller  claimed  to  have  rescinded  the  contracL 
and  the  defendant  buyer  in  bis  answer  alleged 
that  t^e  car  had  been  mortgaged  to  a  third  per- 
son, a  denial  of  information  on  which  to  base 
a  belief  which  did  not  follow  Mills*  Ann.  Code, 
I  66,  omitting  the  word  "knowledge"  as  used  In 
the  statute,  is  insufficient,  for  a  statutory  denial 
.must  be  in  the  terms  of  the  statute.— Johnson  T. 
Walker-PIath  Motor  Co.,  187  P.  1029. 

Where  defendant's  answer  setting  up  that  the 
automobile  sought  to  be  replevied  nad  been 
mortgaged  to  a  third  person  and  referred  plain- 
tiff to  the  record  books,  plaintiff  could  not  deny 
knowledge  or  information  on  which  to  base  a 
belief  as  to  the  existence  of  the  mortgage,  and 
the  added  words  that  he  therefore  denies  the 
same  does  not  make  the  reply  good.— Id. 

V.  DEM1TRRER  OR  EXCEPTION. 

•^192(2)  (Nev.)  Where  defendant  in  claim 
and  delivery,  or  rei^evin,  was  sued  both  as  an 
individual  and  as  administrator,  the  fact  was 
not  a  ground  Ot  demurrer  for  uncertainty  or  am- 
biguity.—Kingsbury  v.  Copren,  187  P.  72a 
(S=»I98  (Okl.)  A  j<rint  demurrer  to  a  peti- 
tion filed  by  several  defendanta  for  the 
reason  that  several  causes  ot  action  are  im- 
properUr  Joined  is  not  well  taken  If  tbe  petition 
is  good  as  to  any  one  of  the  defendants.— First 
Nat.  Bank  BIdg.  Co.  v.  Kiddle,  187  P.  479. 
®=>225(2)  (CaLApp.)  Leave  to  amend  was  prop- 
erly denied  after  a  demurrer  was  sustained  to 
the  first  count  where,  on  the  facts  therein  con- 
tained, a  cause  of  action  could  not  be  stated, 
and  without  that  count  the  amount  in  contro- 
versy could  not  be  brought  within  the  court's 
jurisdiction.— Demartini  v.  Marini,  187  P.  980. 

VI.  AMENDED  AND  SUPPI,EMENTAX 
PLEADINOB  AND  REPLEADER. 

i8=»249(2)  (Or.)  Plaintiff  a  landowner,  who 
sued  a  contractor  and  a  drainage  district,  on 
tbe  ground  that,  in  construction  of  the  ditch 
in  part  over  plaiotifT's  land,  earth  excavated 
was  thrown  on  the  laud  of  another,  held,  in  view 
L.  O.  U  S  102,  properly  allowed  to  flio  an 
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amended  complaint  more  fully  Kttins  forth  the 
facts,  despite  the  claim  that  the  fint  complaint 
was  oae  in  tre^aas,  and  the  aKoai  for  breach 
of  oootract:  .each  complaint  Bhowinx  the  eame 
facta.- Arstill  v.  Fletcher,  187  P.  8W. 
9=9252(1)  (Oal.App.)  Amended  complaint  or- 
dinarily rdates  back  to  the  commencement  of 
the  action.— DUlon  t;  Dillon,  187  P.  27. 
«»279(4)  (SM.)  An  original  complaint  whidi 
atates  no  cause  of  action  cannot  be  remedied 
by  a  supplemental  complaint,  setting  np  mat- 
ters occurring  since  the  suit— Baca  t.  Fleming, 
187  P.  277. 

Vn.  SIGNATURE  AND  VEBXFZOA^ 
TION. 

«s>30l(8)  (Mont.)  Verification  of  complaint,  al- 
leging tiiat  record  of  General  Land  Office  show 
certain  facts,  of  the  truth  or  falsity  of  which 
plaintiff  aaaerta  neither  knowledge  nor  belief,  la 
not  BUflBdent.- Hensen  t.  Herton,  1S7  P.  1017. 

XI.  MOTIONS. 

«=9^a)  (Okl.)  In  an  action  by  the  heirs  of  a 
deceased  Creek  allottee,  for  the  Dosscseion  of 
his  allotment,  which  had  been  Bold  b;  the  ad- 
ministrator and  the  guardian  of  the  minor 
heirs  of  the  deceased  allottee,  wherein  defend- 
anta  pleaded  that  the  land  had  been  Bold,  not 
by  the  adminiatrator,  but  by  the  guardian,  and 
sought  a  reformation  of  order  confirming  the  sale 
and  of  tiie  deed  to  abow  a  sale  as  guardian, 
h^dt  on  the  record,  that  the  trial  court  prop- 
erly rendered  judgment  tm  the  pleadings  for 
the  minor  plaintiffs  and  againat  the  adult  plain- 
tlffa.— Fulp  V.  Squires,  187  P.  921. 
«=3346(2)  (N.H.)  Where  the  answer  denies 
material  allegatloDB  In  the  oomplidut  and  an 
issne  of  fact  u  raised,  it  la  error  to  grant  a  mo- 
tion for  judgment  on  the  pleadings.— Dugger  t. 
Young,  187  P.  552. 

^=9345(2}  (Okl.)  In  an  action  on  an  appear- 
ance bona  where  a  forfdture  ia  alleged,  and  the 
verified  answer  denies  auch  forfeiture  and  al- 
legea  that  all  the  terms  and  conditions  of  such 
appearance  bond  have  been  fulfilled,  a  motion 
for  judgment  on  the  plca<lingB  should  be  over- 
ruled.—I*iirdy  T.  State,  187  P.  800.  ■ 
^=»367(2)  (Kan.)  There  was  no  abuse  of  dia- 
cretion  in  overruling  a  motion  to  make  the  pe- 
tition more  definite  and  certain,  where  it  ap- 
peared that  the  information  requested  was 
peculiarly  within  the  knowledge  of  the  defend- 
ant.—Security  Nat.  Bank  t.  Home  Nat  Bank, 
187  P.  697. 

Xn.  ISSUES,  PROOF,  AND  VABX&NOE. 

$S3380  (Kan.)  There   was   no   necessity  to 

f»lead  the  fact  that  an  oil  and  gas  lease  waa 
oat  In  order  to  make  oral  evidence  as  to  ita 
contents  admiBrible. — Jackman  v.  Lawrence 
Drilling  A  Devdopment  Co.,  137  P.  258. 

XIII.  DEFECTS  AND  ORJECTIOMS. 
WAIVER.  AND  AIDER  RS  VER- 
DICT OR  lUDOMENT. 

^»4D3^  (Or.)  In  a  replevin  action  againat  a 
dieriff,  wherein  the  aheriff  demurred,  and  the 
sheriff's  successor  in  office  was  substituted  as 
defendant,  although  the  complaint  was  not 
amended,  the  substituted  defendant  by  volun- 
tarily answerit^  and  supplying  all  the  alleira- 
tioDS  lacking  in  the  complaint  thereby  made  the 
complaint  good.— Utah-Idaho  Sugar  Co.  v. 
Lewis.  187  P.  r»00. 

*=»403(2)  (Wyo.)  Any  defects  in  a  petition, 
ailegiog  Uiat  the  time  for  plaintiff  lessees  to 
commence  drilling  operations  under  an  oil  lease 
had  been  extended,  was  cured,  where  the  an- 
swer made  various  references  to  the  lease  hav- 
ing been  extended  to  the  same  date  as  that 
mentioned  in  petition.— Fast  v.  Whitney,  187  P. 
192 

«»426(1)  (Mont.)  Where  plaintiff  took  no  ai>- 
peal  from  an  order  requiring  him  to  atate  oepa- 


rately  hia  causes  of  acttoo,  bat  asked  for  aod 
received  an  extrasion  of  time  to  comply  there- 
with, he  elected  to  abide  by  the  order,  and  a 
autwequimt  comjdaint  which  did  not  comply 
therewith  waa  properly  stricken. — Lehfeldt  Co. 
V.  Justice,  187  P.  912. 

«»428(2)  (Wyo.)  An  objection  to  the  intro- 
duction of  evidence  upon  the  ground  that  the 
petition  states  no  eauae  of  action  raises  the 
question  whether  the  pleading  is  legally  auffi- 
dent— Fast  t.  Whitney,  187  P.  192. 
«=>428(3}  (Okl.)  WhUe  it  la  not  proper  for 
plaintiff  to  intermingle  three  grounds  of  recovery 
in  one  count,  yet  in  the  absence  of  a  motion  to 
separately  st^te  and  number  a  demurrer,  or  a 
motitm  to  require  him  to  elect  on  which  cause 
of  action  be  will  rely,  he  may  introduce  evi- 
dence on  any  theory  set  out  In  his  petition,  or 
recover  on  any  of  the  grounds  there  claimed. — 
G«flaDd  v.  Hunter.  187  P.  466. 
^s»484  (Caljkpp.)  In  an  action  againat  a 
railroad  for  injuries  to  plaintiff  aatomobile  driv- 
er and  death  of  his  wife  in  a  croswng  collision, 
the  railroad's  method  of  nleading  contributory 
negligence,  after  the  usual  denials  of  the  alle- 
gations of  the  complaint  in  the  answer,  imme- 
diately preceding  the  prayer,  and  by  affirmative 
plea  on  which  plaintiff  went  to  trial,  though 
subject  to  special  demurrer,  held  snfficieDt  to 
sustain  motion  for  nonsuit  and  judgment  Cor 
defendant  thereon.— (Mswtdd  t.  Padfie  Elec- 
trie  By.       187  P.  65. 

PLEDGES. 

See  Guaranty,  4=>60%. 

«=»36  (Cal.App.)  Where  plaintiff  sued  In  daim 
and  delivery  for  proper^  pledged  aa  security, 
alleging  payment  and  that  nothing  waa  due.  and 
defendant  contented  itself  with  a  general  de- 
nial, defendant  caii^t  assert  the  neceaaity  of 
an  accounting,  and^^  desiring  an  accounting, 
must  set  up  the  facts  renderinjr  the  same  nec- 
essary.—McPherson  T.  Great  western  Hilling 
Co.,  187  P.  80. 

POST-DATED  CHECKS. 

See  Bills  and  Notm,  «s»148, 87S. 

POST  OFFICE. 

See  Evidence,  «=»71. 

PRACTICE. 

For  practice  in  particular  actions  and  iffoceed- 
iaga,  see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  POsseaaton}  limitation  of  Actiona 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Banks  and  Bankaog, 
«=>149:  Brokers;  CJorporations,  ®=3426; 
Embezzlement  ^=»14;  Elquitjr,  ®=>65;  Evi- 
dence, ^=s44S',  Factors;  Joint  Adventnies^ 
®=:3l;  Mortgages,  ^=»427;  Municipal  Cor- 
poradons,  «s»575;  Trial,  «s>36S. 

I.  THE  RELATION. 

(A.)  Creation  BxIsteBce. 

0=»22(1)  (Kan.)  In  an  action  for  the  purchase 
price  of 'cattle  purchased  by  one  alleged  by  plain- 
tiff to  be  the  agent  of  defendant  company,  a 
partnership,  the  admission  of  testimony  at 
statements  made  by  the  allied  agent  ob  to  Ida 
a^ncy  was  error^Sheerer  v.  KanaveL  187  P. 
fir»8. 

^=323(4)  (Kan.)  In  an  action  for  the  purchase 
price  of  cattle  purchased  by  one  claimed  1^ 
plaintiff  to  be  the  agent  of  defendant  poitner- 
ship  engaged  in  buying  live  stock,  facts  Mi 
not  to  show  the  alleged  agem!7<--Slieerer  t. 
KanaveU  187 1*.  65& 


Digitized  by 


Google 


1209  INDEX-DIGEST 

V^MMMB  ta  DmlXMc.  *  AiB.IMg.  Kw-HoJtorlM  *  IndeM  Mfl  mum  fawie  M|d  HJST-NTHBKB 

rc 


«=>23(5)  (Okl.)  In  an  action  for  damages  for 
failure  to  execute  a  warranty  deed  to  land  ex- 
changed for  plaintiff's  automobile  under  a  con- 
tract made  by  a  codefendant,  evidence  held  to 
support  a  fiDdine  that  such  codefendant  wds  au- 
thorized to  act  for  the  owner  of  the  land,  mak- 
ing both  of  them  jointly  liable^Stein  v.  Law- 
rence. 187  P.  472. 

TTT.  BIGHTS  AND  I.IABIIJTIE8  AS  TO 
THIRD  PERSONS. 
(A)  Powera  of  Avent. 

^=8>I05(9)  (Colo.)  Where  the  agent  of.  a  seller 
was  such  for  the  purpose  of  settling  or  com- 
promising with  the  buyer  by  his  acceptance  of 
certain  notes  which  he  procured  from  the  buyer 
for  the  seller,  and  hie  authority  was  unhmited, 
a  contract  which  he 'made  on  behalf  of  the  seller 
with  the  buyer  for  the  application  on  the  notM 
as  payment  of  certain  other  notes  of  a  third 
person  was  authorized— Bartholomew  v.  Bmer- 
8on-Brantineh»m  Implement  Co.,  187  P.  538. 
«=3|22(1)  (Wash.)  Plaintiffs  cannot  prove  the 
flzency  of  a  real  estate  man  to  point  out  de- 
fendant's lands  by  evidence  of  the  agent's  state- 
meots  as  to  his  authority.— Walker  v.  Callendar, 
187  P.  380.  ^      ,  ^  ^_ 

^=>I23(1)  (Wash.)  In  an  action  by  plaintiffs, 
who  exehanged  their  lands  for  other  lands, 
brought  against  their  grantors  and  the  real 
estate  man  negotiating  the  trade,  evidence  held 
insufficient  to  show  that  plaintiffs'  grantors 
made  the  real  estate  man  their  "Rent  for  Mint- 
ing out  th^  land.— Walker  v.  Callendar,  187  P. 
380. 

PRINCIPAL  AND  SURETY. 

See  Action,  «»50:  Chattel  Mortgages,  ^^l®!  > 
Counties,  «=>128;  Dcpoaltaries,  «=»2;  Guai> 
anty;  Guardian  and  Ward,  «»144,  182;  In- 
d«>ninlty;  Mechanics*  Uana,  «e»318,  817; 
Mortgages,  «5=»25,  291. 

I.  OBBATION  AND  EXI8TEN0B  OF 

(A)  Batween  IndlTldMla. 

ifl  III!  (CaL)  If  owner  made  a  side  agreement 
with  contractor  modifying  the  building  contract 
as  to  making  of  payments,  but  did  not  disclose 
existence  of  such  agreement  to  contractors 
surety,  the  side  agreement  would  be  a  fraud 
upon  and  would  release  snrety.— tinion  Ou  Co. 
of  California  v.  Pacific  Surety  Co.,  187  P.  14. 

Agreement  mth  contractor  by  corporation 
haraig  same  officers  and  stockholders  as  own- 
er corporation,  providing  for  loam  to  contrac- 
tor from  former  corporation  at  stated  inter- 
vals, would  not  release  contractor's  sure^  upon 
ground  that,  without  surety  behig  informed 
thereof,  it  modified  the  boilding  contraxrt  pro- 
-viding  for  payments  to  contractor  at  different 
stages  of  the  work,  under  Code  Gkv.  Proc.  f 
1184,  the  building  contract  and  the  contract  as 
to  loans  being  two  separate  and  distinct  con- 
tracts involving  obll^tions  on  the  part  of  two 
distinct  legal  entities  lAich  would  not  and 
could  not  be  merged  except  by  some  ad^tlonal 
agreement  between  the  parties. — Id. 

Where  contractor  was  induced  to  accept  con- 
tract to  construct  oil  reservoira  for  oQ  com- 
pany by  an  agreement  of  oil  pipe  line  company, 
60  Vtr  cent,  of  the  stock  of  which  waa  owned 
by  Uie  oil  company  and  whose  general  manager 
was  the  same  as  that  of  the  oil  company^  to 
make  contractor  spedfied  loans  at  epeafied 
intervals,  but  such  contract  was  at  no  time 
authorized  or  ratified  by  oil  company,  the  oil 
pipe  line  company's  agreement  did  not  dis- 
charge contractor  H  surety  upon  ground  that 
building  contract  providing  for  payments  at 
partiouar  stages  of  the  work  under  Code  Civ. 
Proc  I  1184,  was  modified  without  disclosure 
thereof  to  sure^;  the  contract  being  that  of 
A  separate  and  distinct  corporation. — Id. 


NATTTRE  AND  EXTENT  OF  LIA- 
BXUTY  OF  SURETY. 

(Cal.)  A  surety  Is  entitled  to  stand  on 
the  strict  letter  of  Us  contract  and  Insist  that 
the  same  shall  not  be  altered.— Union  OQ  Co. 

of  California  v.  Pacific  Surety  Co.,  187  P.  14. 
^59  (Okl.)  Under  Rev.  I-aws  1910,  {  1346,  a 
compensated  surety  cannot  invoke  the  rale  of 
strictissiml  juris.— Southwestern  Surety  Ins.  Go. 
V.  Board  of  Com'rs  of  Coal  County,  187  P.  467. 

m.  DISOHABOE  OF  SUBETT. 

<^II7  (Cal.)  Where  pipe  line  company,  60 
per  cent  of  whose  stock  was  owned  by  oil  com- 
pany, and  who  had  same  general  manager  as 
oil  company,  made  contract  with  oil  company's 
building  contractor  agreeing  to  make  certain 
loans  to  contractor  at  specified  intervals  during 
construction  of  oil  reservoirs  in  return  for 
contractor's  notes  secured  by  assignment  of 
payments  due  under  building  contract  such  pay- 
ments made  by  pipe  line  company  to  contractor 
did  not  discharge  contractor's  surety  upon  the 
ground  that  payments  were  not  made  as  speci- 
fied by  the  building  contract  providing  for  pay- 
ments at  different  stages  of  the  work  as  re- 
quired by  Code  Civ.  Proc.  g  1184,  in  absence 
of  a  showing  that  pipe  line  company's  agree- 
ment was  made  for  purpose  of  defrauding  sure- 
ty—Union Oil  Co.  of  California  v.  Pacific  Sure- 
ty Co.,  187  P.  14. 

«=^II8  (CaI.App.)  Under  Civ.  Code,  $8  2819, 
2840,  relating  to  discharge  of  sureties  and  guar- 
antors, a  surety  company,  which  signed  an  ap- 
peal bond  given  by  a  landowner,  who  appealed 
from  a  judgment  foredosing  mechanics'  liens, 
is-  not  discharged  because  the  lienors  consented 
to  discharge  of  the  jndgment  pending  determi- 
nation of  the  appeal,  to  enatde  the  landowner 
to  dispose  of  ti^e  property;  the  satisfaction  of 
the  judgment  not  working  any  injury  to  the 
•ure^,  which  was  protected  by  deposit  of  a 
sum  of  monej  sufficient  to  satisfy  the  judg- 
ment—Trimlett  T.  Lmch.  187  P.  Oft. 

IV.  BEHEDIES  OF  GBEDITOBS. 

4=»I66  (CaLApp.)  Where  a  building  contrac- 
tor's bond  provided  for  attorney's  fees  in  event 
of  breach  of  condition,  the  contractor,  having 
wrongfully  broken  his  contract,  cannot  complain 
of  an  award  of  an  attraney's  fee  in  favor  <a  the 
owner.— Slnnott  t.  Schumacher,  187  P.  lOB. 

V.  BIGHTS  AND  REMEDIES  OF 

StTBETY. 
<B)  As  to  Prlnoipal. 

<S=>I75  (Cal-ipp.)  Where  a  landowner's  daugh- 
ter lent  her  money  to  deposit  with  the  surety 
as  an  indemnity  bond,  and  the  landowner  him- 
self made  the  deposit,  held,  that  the  daughter 
could  not,  where  the  lienors  consented  to  satis- 
faction of  their  judgment  to  enable  the  land- 
owner to  sell  the  property,  recover  the  amount 
deposited.— Trimlett  t.  Lynch,  187  P.  68. 

PRISONS. 

See  Constitutional  Law,  <8=272. 

^13  (Cal.App.)  Under  the  law  giving  the 

board  of  state  prison  directors  its  powers,  the 
board  has  jurisdiction  over  the  person  of  a 

Erisoner  confined  in  the  state  prison.— Ex  parte 
[acDonald,  187  P.  991.  ^ 
«=s>l5  (CaLApp.)  Pen.  Code,  S  1588,  authoris- 
ing the  board  of  prison  directors  to  forfeit  a 
convict's  good  behavior  allowance  for  misbe- 
havior after  proof  of  the  ofEense  and  notice 
to  the  convict,  was  intended  to  compel  obedience 
to  the  prison  rules,  and  the  proceeding  there- 
under may  be  eommary  in  character.-^Lx  parte 
Macrvonald,  187  V.  991.  . 

Pen.  Code,  S  1588,  authorizing  forfeiture  of  a 
convict's  good  behavior  allowance  for  disre- 
garding prison  rules  after  proof  of  the  offense 
and  notice  to  the  convict,  heU  sufficiently  com- 
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plied  with,  where  the  record  of  proceedingB 
BhowB  that  the  charKe  was  read  and  explained  to 
the  convict,  and  it  is  immaterial  whether  the 
cliarffe  was  entered  In  the  records  of  the  board 
<)£  prison  director!  or  on  a  disconnected  sheet 


of_paper.— Id. 
under 


Pen.  Code.  {  1688.  aothoriainK  fortei- 
tare  of  a  amvict's  good  behavior  allowsnce 
for  disregarding  prison  rules  after  proof  of  the 
offense  and  notice  to  the  convict,  the  requirement 
as  to  notice  is  mandatory.— Id. 

Undur  Pen.  Code,  |  158S.  anthorlsInK  for- 
feiture of  a  convict's  good  behavior  allowance 
for  misbehavior  after  notice,  there  is  no  re- 
quirement that  the  notice  be  written,  nor  does 
Code  Civ.  Proc.  S  1010,  rcquirins  notices  to  be 
in  writing,  apply  to  sueh  proceedings. — Td. 

In  a  proceeding  under  Pen.  Code,  f  1S88,  au- 
thorizing forfeiture  of  a  convict's  good  bebavior 
allowance  for  disregflrding  prison  rules  after 
notice  to  him,  held,  that  sufficient  notice  was 
given  a  convict  woo  wns  bronght  before  the 
board  and  there  notiiied  of  the  offense  with 
which  he  was  charged,  especially  wliere  he 
did  not  request  time  to  prepare  a  defense,  but 
pleaded  guilty. — Id. 

In  a  proceeding  under  Pen;  Code,  {  1588,  au- 
thorizing forfeiture  of  a  convict's  good  behav- 
ior allowance  for  disregarding  prison  rules 
after  notice,  a  convict  who  pleaded  guilty  to  a 
charge  of  misbehavior  waived  any  further  or 
different  notice  than  that  which  was  given  him. 
-Id. 

Under  Pen.  Code,  |  1688,  authorizing  the 
board  of  prison  directors  to  forfeit  a  convict's 
good  behavior  allowance  for  disregarding  prison 
rules  after  notice,  etc.,  the  filing  of  a  charge 
against  the  prisoner  gives  the  board  jurisdic- 
tion over  his  person  so  that  it  may  compel  the 
convict  to  appear  and  answer  the  diarges.— Id. 

In  a  proceeding  under  Pen.  Code,  |  1588,  to 
forfeit  a  convict's  good  behavior  allowance  for 
disregarding  prison  rules,  a  prisoner  submitted 
bis  person  to  the  jurisdiction  of  the  board  of 
prison  directors  when  ho  entered  a  plea  of 
giuhty  to  the  offense  of  which  he  was  cbarged. 

PRIVILEGE. 

See  Oonstitutional  Law,  «S3>20S,  20& 

PROCESS. 

See  Adoption.  $==>7,  12;  Appeal  and  Error, 
^lia,  334;  Appearuice,  «S310,  20,  24; 
Certiorari,  ^=304;  Mortgages,  ^497. 

X.  RATUBE.  UBITAlfOE,  BSamaiTES, 
AKD  VAUDITT. 

4e»I9  ^an.)  Where  none  of  the  defendants  in 
a  transitory  action  waa  a  resident  of  Cowley 
county,  where  the  suit  was  brought,  and  one  of 
them  entered  his  voluntary  appearance  in  writ- 
ing and  waived  tb^  issuance  and  service  of  sum- 
mons, which,  under  Code  Civ.  Proc.  §  68  (Gen. 
St  1015,  §  6959),  is  equivalent  to  service,  the 
court,  where  the  action  was  rightly  brought  in 
that  county,  bad  jurisdiction  under  section  (il 
(section  t>Uj2)  to  issue  summons  for  the  other 
defendants  to  another  county. — Security  ^at. 
Bank  v.  Home  Nat  Bank,  187  P.  097. 

PROCUMATION. 

See  Corporations,  ^=s>GOS. 

PROHIBITION. 

See  Appeal  and  Error,  €=»45S,  479. 

I.  NATURE  AND  GROUNDS. 

©=>3(1)  (Cnl.)  The  remedy  ■where  an  infonna- 
tiou  is  fileil  in  the  superior  court  without  a  pre- 
vious commitment  by  a  mncistrate  is  by  motion 
to  set  asiile  the  inforiTiJitifin  on  thnt  gronml 
(I'en.  Coiitf,  §  !)!I5  et  se(i.),  with  a  ri^ht  to  re- 
view of  the  trial  court's  action  thereon  by  ap- 


peal from  the  JudgmMit— Whitney  v.  Superior 
Court  of  Alameda  County,  187  P.  12. 
^3(3)  (Okl.)  Prohibition  will  not  lie  where  an 
inferior  court,  having  jurisdictitm  of  both  the 
subject-matter  and  the  parties,  erroneously  ap- 
plica  the  law  and  grants  a  temporary  injunc- 
tion; an  appeal  lying  from  said  order  to  the 
Supreme  Court,  pending  which  it  may  be  anper- 
seded.— MacThwaite  OU  &  Gas  Co.  v.  Bolen, 
187  P.  221. 

«s>3(4)  (CaLApp.)  Prohibition  would  not  Ue 
against  a  Jnstice  coart  proceeding  with  trial  U 
def«idant  on  an  Insufficient  complaint,  because, 
if  convicted,  he  would  have  a  plain,  speedy,  and 
adequate  remedy  by  appeal  to  the  superior 
court.— Farraber  v.  Superior  Court  of  Kem 
County,  Department  Z,  187  P.  72. 
«=>3(5)  (Wash.)  Defendant^  who  was  entitled 
as  matter  of  right  to  transfer  of  acticm  to  her 
own  county  under  Rem.  Code  1915,  i  208,  may 
resort  to  prohibitioa  for  her  remedy  against 
denial,  that  by  appeal  not  being  adequate;  the 
writ  lying  to  prevent  the  trial  court  from  acting 
without  or  in  excess  of  its  Jnrl8dietlon.-~State 
V.  Superior  Gburt  ot  Spokane  Coontj,  187  P. 
708. 

«g=>5(4)  (Cal.)  Objections  to  the  sufficioQcy  of 
an  information  to  state  a  public  offense  will  not 
be  inquired  into  in  an  application  for  a  writ  of 
prohibition.— Whitney  v.  Superior  Conrt  etf  Ala- 
meda County,  187  P.  12. 

•8=»5(4)  (CalJLpp.)  Prohibition  lies  against  the 
superior  couYt  to  prohibit  trial  of  defendant  on 
his  appeal  from  conviction  In  a  justice  court  of 
a  violation  of  Pen.  Code,  §  403,  relative  to  dis- 
turbances of  public  meetings,  on  a  complaint  in- 
sufficient and  not  sustaining  conviction,  be- 
cause not  alleging  the  meeting  distyrbed  was 
public. — Farraher  v.  Superior  Court  of  Kera 
County,  Department  3,  187  P.  72. 
«=>I0(2)  (Okl.)  The  granting  of  a  temporary 
injunction,  when  the  state  of  the  facts,  tested 
by  the  rules  established  for  the  exercise  of 
jurisdiction,  does  not  warrant  it,  is  nothing 
more  than  Judicial  error,  and  is  not  an  act  in 
excess  of  jurisdiction.— MacThwaite  Oil  &  Gas 
Co.  V.  Bolen,  187  P.  221. 

Improper  grant  of  injunction  is  judicial  er- 
ror, and  not  an  act  in  excess  of  jurisdiction.— Id. 
4»I0(8)  (Cal.)  Where  no  meritorious  point  is 
made  against  the  jariadlction  of  tbo  superior 
court,  prohibition  to  prevent  criminal  trial  is 
not  available  to  the  petidoner. — Whitney  v.  Su- 
perior Court  of  Alameda  County,  187  P.  12. 
<e±»l  I  (Okl.)  The  granting  of  a  temporary  in- 
junction, when  the  state  of  tb^e  facts,  tested  by 
the  rules  established  for  the  exercise  of  juris* 
diction,  does  not  warrant  it,  is  nothing  more 
than  judicial  error. — Maclliwaite  Oil  &  Gas  Co. 
V.  Bolen,  187  P.  221. 

PROHIBITION  NATIONAL  COM- 
MITTEE. 

See  Charities,  «=>10,  22. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

«=»3  (Cal.)  Under  Civ.  Code,  {S  658^  660,  662, 
water  pipe  lines.  Imbedded  in  the  soil  for  pur- 
pose of  supplying  water  to  the  lands  to  which 
they  extend,  and  easements  granted  by  owner 
of  land  in  which  the  pipes  are  imbedded,  are 
real  estate  and  not  personal  property,  both 
hcforo  the  water  is  carried  therein  and  afti'i" 
the  uso  for  that  purpose'  has  ceased. — Robinson 
V.  City  of  Gleiidale,  187  P.  741. 
i£==>(0  (Kan.)  The  possession  of  open,  wild,  and 
unculrivntcd  land  is  constructively  and  pre- 
sumably in  the  owner  of  the  feo  ntte.— Truer 
v.  Elliot,  187  P.  875, 
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230T  (U.  S.  Comp. 
ivil  War  soldier,  to 


PUBLIC  IMPROVEMENTS. 

See  Munidpld  Oorporatfrau,  «s»a66-C£U!. 

PUBLIC  UNDS. 

See  Ajweal  and  Erron  •8=>10D&;  Uandamns, 
Mines  and  Minerals,  <&»18-38 ;  Mu- 
nicipal Corporations,  ^=>B14. 

n.  SUBTET  AKP  DIBPOSAl  OF  I.A2fI)8 

OF  tTKITED  WTATBB, 
CB)  EhMm,  Mm,  wd  PoMeMOrr  RiKlitM. 

«=935ri)  (Mont.)  Plaintiff,  snin;  to  establish 
*  equitable  title  made  in  himself,  and  to  require 
the  execution  end  delivery  to  bim  of  the  deed 
for  propertT  of  vhidi  be  claims  to  be  equitable 
vwner  under  "eoldien?  Bcrip^  secured  from 
heirs  of  deceased  soldier,  undor  Bev.  St  TJ.  S.  9 
2S06  (U.  S.  Oomp.  St  I  4594),  must  aUege 
such  fac^  as  will  connect  himself  with  the  orig- 
inal title  from  the  government,  and  in  so  doing 
must  state  facts  bnnging  the  deceased  aoldter 
and  those  holding  under  him  within  sections 
2304-2307  (sections  4592-45M,  4602J.— Hensen 
V.  Merton,  187  P.  1017. 

In  action  to  establish  equitable  title  by  plain- 
tiff, claiming  under  "soldiers'  scrip,"  secured 
from  heirs  of  deceased  Civil  War  soldier,  un- 
der Rev.  St  U.  S.  Sfi  2304-2307  (U.  S.  Comp. 
St.  SS  45»2-45»4j  4602).  compUint  failing  to 
allege  that  plaintiff's  predecessor  was  a  soldier 
in  the  Civil  War,  that  he  had  entered  not  to 
exceed  160  acres,  thnt  he  had  served  90  days 
in  the  army  and  had  been  honorably  discharged 
therefrom,  and  that  his  heirs,  under  whom 
plaintiff  claimed,  had  been  minors,  held  insuffi- 
cient to  state  a  cause  of  action. — Td. 

Under  Rev.  St.  U.  S. 
St  S  4602).  children  of 

be  entitled  to  father's  right  to  enter  land  un- 
d<T  sections  2304r-2807  (sections  459'2-45»4, 
4Q0/Zi,  mast  be  under  age ;  such  right  bein;  giv- 
en to  the  soldier's  minor  children  only,  and  not 
to  adnlt  children. — Id. 

(I)  PrsMledlnsK  Im  Land  OBee. 

(9=»I03(1)  (Cal.App.)  Affidavit  in  support  of 
contest  of  entry  under  the  Desert  Land  Law  of 
1891,  alleging  the  land  had  not  been  reclaimed, 
irrigated,  or  improved  as  required,  was  not 
insufficient.— Sanders  v.  Dutcher,  187  P.  51. 

Affidavit  in  support  of  contest  of  entry  under 
the  Desert  Land  Law  of  1801  was  merely  a 
preUminaiy  process,  required  as  an  evidence  of 
good  faith  by  the  rules  of  practice,  so  that  any 
defect  in  It  was  not  necessarily  btal  to  the  con- 
test—Id. 

«s>l06(l)  (Cal.App.)  A  decision  of  the  Lena 
Department  «f  the  United  States  upon  any 
question  of  fact  in  determining  the  right  of  any 
person  in  respect  to  the  public  lands  under  the 
laws  of  the  United  States  is  conclusive  npon  all 
other  tribnnalSj  in  the  absence  of  fraud,  mis- 
take, or  impofl\tion.^Sanden  t.  Dutdter,  187 

(K)  ReBsedlM  Sm  Oaaea  ot  Fnod*  BUstalce. 
me  Tn»t. 

4s>l25  (Uoat)  In  action  to  establish  equita- 
ble title  as  imunst  the  patentee  and  to  require 
execution  and  delivery  of  degd  to  plaintifE,  plain- 
tiff has  burden  of  showing  such  equity  in  him- 
self as  would  control  legal  title  in  hands  of 
defendant—Hensen  v.  Merton,  187  P.  1017. 

<II)   ConveriiKceMf  Contracts,  and  Bxemp- 

tlODB. 

«=»I40  (CaLApp.)  Under  Civ.  Code,  S  171,  land 
taken  by  husband  under  homestead  laws  of 
United  States  and  thereafter  transferred  to 
■wife  without  consideration  was  not  liable  for 
husband's  debts  for  necessaries  furnished  prior 
to  iBBoaoce  of  i>atent,  such  land  being  treated 
as  to  such  debts  as  the  property  of  the  bus- 
band,  and  being  exempt  from  exrcution  for 
such  debts  under  Bev.  St  U.  a.  |  2296  (U.  S. 


Com^  St  I  4S61).— l^imer  v.  Talmadge, 

Land  taken  onder  bomettead  laws  of  the 

United  States  ia  exempt  while  in  the  hands 
of  a  purchaser,  from  execution  upon  debts  of 
the  patentee  which  could  not  liave  been  en- 
forced against  it  while  the  title  remained  In 
the  patentee,  under  Rev.  St  U.  S.  I  2296  (U. 
S.  Comp.  St.  S  4561).-Id. 

m.  DUP08AX.  OF  LABDS  OF  THB 

STATES. 

^=»I8I  (Utah)  Failure  of  occupant  of  school 
state  lands  claiming  under  original  settlers  to 
make  preference  right  application  to  purchase 
land  within  90  days  after  plat  has  been  filed, 
under  Comp.  Laws  1017,  S  providing 
that  application  "must"  be  made  within  such 
time,  does  not  preclude  state  board  of  land  com- 
missioners from  issuing  certificate  of  sale  where 
no  other  application  naa  been  made  between 
date  of  flHng  of  plat  and  making  of  occupant's 
application;  the  word  "must"  not  being  man- 
datory in  view  of  Rev.  St  U.  S.  f  2266.— Ilam- 
blin  T.  State  Board  of  Land  Com'rs,  187  P. 
17& 

®=9l85(4)  (Wash.)  Mandamus  will  not  issue  to 
compel  the  commissioner  of  public  lands  to  exe- 
cute lease  for  the  mining  and  extraction  of 
petroleum  and  natural  gas  from  ddelands  be- 
longing to  the  state  and,  set  apart  as  a  per- 
petual public  highway  by  Laws  19(0,,  p.  217, 
which  expressly  prohibits  lease  or  other  dis- 
position of  stt(»  landa^Ute  T.  Savldge,  187 
P.  1089. 


PUBLIC  SERVICE  COMMISSIONS. 

See  Constitutlimal  Law,  «9lS5;  ISectridty, 
€=»11 ;  Gas,  ®=9l4 ;  Municipal  Corporations, 
^3606;  Railroads,  ®=»0 :  Street  Railroads, 
<S=»60,  67:  Waters  and  Water  Courses,  <S=> 
20O. 

^=>7  (Colo.)  The  state,  in  the  exerdee  of  its 
police  power,  acting  through  prescribed  agen- 
cies, as  Public  Utibties  Commisrion,  may.  for 
the  public  weal,  change  the  rates  charged  by 
a  public  utility,  thouf^h  fixed  by  contract  en- 
tered into  with  a  mumcipality^,  or  even  by  con- 
tract between  the  public  utility  and  a  urivnte 
person^— Ohio  &  Colorado  Smelting  &  Refining 
Co.  V.  Public  Utilities  Commission  of  Colorado, 
187  P.  1082. 

A  public  utility  corporation  is  entiUed  to  a 
rate  suffident  to  give  it  a  fair  return  upon  the 
reasonable  value  of  its  property  at  the  time  it 
is  being  used  for  the  public. — Id. 

Bcgardlesa  of  what  theory  is  adopted  in  de- 
termining whether  a  rate  affords  a  public  utili- 
ty corporation  a  fair  return,  it  is  necessary 
that  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  shall  be  established.- Id. 

In  determining  the  value  of  the  property  of 
public  utility  company  for  the  purpose  of  as- 
certaining whether  a  rate  is  reasonable,  the  out- 
standing capitalization  of  such  company  can  have 
but  little  effect  in  view  of  the  common  prac- 
tice of  watering  stock.- Id. 

The  sufficiency  of  the  rate  prescribed  to  pro- 
duce a  fair  profit  on  the  value  of  the  property 
devoted  by  a  public  utility  company  to  public  use 
is  strongly  presumed,  and  the  burden  of  show- 
ing it  to  be  confiscatory  is  on  the  complaining 
company,  and  for  the  same  reason  there  is  a 
stronger  presumption  of  adequacy  where  the 
rate  is  fixed  by  contract  between  the  company 
and  third  persons. — Id. 

(Colo.)  The  Public  Utilities  Commission 
is  not  a  court  bound  to  consider  for  determina- 
tion only  what  is  brought  before  it  but  is  a 
legislative  agent  with  certain  administratlTa 
duties,  and  where  a  public  utility  company  seeks 
iiioreaspd  rates,  the  commission  should  on  its 
own  initiative  determine  the  value  of  the  prop- 
erty devoted  to  the  public  use.— Ohio  &  Colo- 
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rado  SmeltlDg  ft  Kefinlng  Co.  v.  Pablic  Utiii- 
ties  CommisnoD  of  Colorado,  187  P.  1082. 

He  Public  UtUiUea  CommiBStoD  la  not  con- 
-^ned  to  technical  rnlea  of  procedure,  and  as 
an  inveatigator  it  ibould,  in  diipoaing  of  a  pe- 
tUIon  hj  public  utility  company  to  IncrMse  the 
ntM,  determine  the  factsi^la. 

PUBUC  SERVICE  CORPORATIONS. 

See  Carriers;  BHoctricity;  Gas;  Railroade; 
Sfteet  Railroads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Appeal  and  Error,  «=»1018;  Mnnidpal 
Corporations,  ^>249;  Worlc  and  Labor. 

QUIETING  TITLE. 

See  Bonndaries,  «=»37;  Covenanta,  «=3l03; 
Indians,  «=»27:  Judgment,  ^=»743;  Jury, 
^13 ;  Navigable  Waters,  «s»37 ;  Pleading, 
«=>8;  Records,  «=»9;  Trusts,  «=s>44. 

QUO  WARRANTO. 

S^^peal  ud  Error,  i^lldO;  Handamna, 

RAILROADS. 

See  Account,  Action  on,  «=»6;  Municipal  Cor- 
poraUons,  «s>686;  Pleading.  «s»m,  434; 
Street  Railroads;  Trial.  «5>163;  Waters 
and  Water  Courses,  ®=»171,  179. 

I.  CONTKOIi  Ain>  BEOUI.ATZOK  HT 
GENERAL. 

4=»9(1)  (CaLApp.)  In  the  absence  of  law  con> 
ferring  jurisdiction  on  the  Railroad  Commission 
to  permit  a  railroad  to  obstruct  a  city  street, 
the  city,  by  its  assent  to  proceedings  before 
the  commission,  cannot  give  jurisdiction. — City 
of  Red  Bluff  T.  Southern  Pac.  Co.,  187  P.  152. 

V.  BIGHT  OF  WAT  AND  OTHEB  IN- 
TEBESTS  IN  XiAMD. 

4=978  (CaLApp.)  A  resolution  granting  permis- 
rion  to  close  and  use  a  street  for  railroad  pur- 

rm  OD  condition  that  the  title  shall  remain 
the  pablic,  and  that  no  permanent  ri^ts 
therein  are  granted,  does  not  cause  the  street 
to  cease  as  a  highway,  and  does  not  give  any 
right  to  obstruct  the  street  any  longer  than 
the  city  sees  fit  to  permit  it.— City  of  Red  Bluff 
v.  Southern  Pac.  C3o.,  187  P.  152. 
4t=379  (CalApp.)  In  a  city's  action  to  compel 
the  removal  of  a  railroad  embankment  as  con- 
stituting an  unlawful  obstruction  of  a  street, 
the  court  has  the  right  to  determine  the  ques- 
tion of  whether  the  railroad,  in  obstructing 
street  after  city's  permission  has  been  with- 
drawn, was  violating  its  agreement,  evidenced 
by  a  resolution  granting  a  permit  to  obstruct 
the  street— City  of  Red  Bluff  v.  Southern  Pac. 
Co.,  187  P.  152. 

A  railroad  embankment  which  obstructs  and 
prevents  the  use  of  a  street  in  the  accustomed 
way  by  the  public  constitutes  a  nuisance  which 
the  superior  court  has  Jurisdiction  to  abate. 
-Id. 

X.  OPERATION. 

(F)  AccKcKtS  «t  Crosslnars. 

«S930I  (Or.)  A  motortruck  driver  has  no  right 
to  c}aim  the  priority  of  passage  at  a  croasiiig.— 

Olds  V.  Hinea.  187  P.  B8K. 

(9=930  i  (Utah)  Persons  operating  a  railroad  en- 
giae  and  an  automobile  driver  attemptii^  to  use 
a  railroad  crossing  have  a  reciprocal  duty  to 
look  and  listen.— Cbttam  v.  Oregon  Short  Line 
R.  Co.,  187  P.  827. 

4=3313  (Idaho)  Failure  of  a  railroad  company 
to  comply  with  Comp.  St.  (  4820,  requiring 
that  a  hell  be  rung  when  one  of  its  locomotives 
ia  approaching  a  place  where  the  railroad  crosaea 
a  city  street,  is  negligmce  per  se.— Smith  T. 
Oregon  Short  Llna  R.  Co..  187  P.  539. 


4^324(1)  (Or.)  The  law  demands  of  a  motor- 
truck driver  going  over  a  crosdng  a  higher  de- 
gree of  care  in  proportion  than  it  does  of  a 
pedestrian  or  a  driver  of  a  light  vehicle  drawn 
by  a  single  horse.— Olds  v.  Hines.  187  P.  5S6. 
^=3327(8)  (Or.)  The  duty  of  vigilance  to  avoid 
accident  is  upon  a  traveler  continuously  until  he 
has  crossed  the  track.— Olds  v.  Hinea,  187  P. 
586 

«=9328(1)  (CalApp.)  The  rule  that  on«  about 
to  cross  a  street  in  front  of  an  approaching 
car  cannot  omit  any  of  the  precautions  de- 
manded by  law  applies  with  greater  force  to 
one  crosaing  railroad  trada  in  disr^card  of 
a  warninc  gong,  where  the  view  is  obstructed, 
driving  an  automobile  carrying  others  than  him- 
self, in  addition  to  imperiling  trainmen  and 
passengers. — Griswold  T.  Pacific  EUectric  By. 
Co.,  187  P.  65. 

«»328(6)  (CalApp.)  The  general  rule  is  that 
one  who  attempts  to  cross  a  railroad  track 
must  reasonaUy  use  hia  own  powers  of  ob- 
servation to  assors  him  there  ia  no  danger 
from  approadiing  trains;  a  rule,  applying  to 
one  from  whom  a  train  approadiing  on  a  sec- 
ond tra^  is  hidden  by  a  train  which  baa  just 
passed.— Griawold  t.  Pacific  ia«ctrie  By.  Co., 
187  P.  65.  . 
«=»33S(5)  (Utah)  Where  plaintiff's  sntomobile, 
stalled  on  the  tracks  by  reason  of  a  defective 
crossing,  was  struck  by  an  engine  driven  with- 
out lowout,  hia  failure  to  look  and  listen  before 
going  on  the  track  cannot  be  held  to  have  bera 
the  cause  of  the  injury. — Cottam  v.  Orvgon 
Short  Line  R.  C^.,  187  P.  827. 
«=s>338  (CalApp.)  The  last  dear  chance  rule 
never  appUea  to  cases  of  injury  at  a  railroad 
crossing  unless  there  is  some  evidence  that  the 
engineer  or  motorman  actually  saw  the  ob- 
struction in  time  to  have  avoided  the  injury  by 
stopping  the  train  or  car.— Griswold  t.  Pacific 
Electric  Ry.  Co.,  187  P.  65. 
«=:>350  (16)  (Or.)  Where  plaintiff,  the  driver  of 
a  motortruck  going  2  miles  per  hour,  testified 
that  he  looked  when  12  feet  from  the  track  and 
did  not  see  the  approaching  train  going  30  miles 
an  hour,  though  it  could  have  been  seen  600  feet 
away,  and  did  not  look  again  until  the  front 
wheels  of  his  truck  were  on  the  track  with  the 
train  40  feet  away,  it  was  proper  to  grant  a 
nonsuit  instead  of  submitting  tne  case  to  the 
jury.-Olda  v.  Hine^  187  P.  586. 

(G)  Injuries  to  Peraoaa  on  or  near  Traelu. 

«S9355(1)  (Mont)  The  distinction  between  a  li- 
censee and  an  invitee  ujMn  a  railroad  track  is 
not  merely  one  of  descriptlTe  phraseology,  an 
invitation  being  inferred  where  there  is  a  com- 
mon interest  or  mutual  advantage,  wliile  a  li- 
cense is  implied  where  the  object  is  the  pleas- 
ure, convenience,  or  the  benefit  of  the  person 
enjoying  the  privilege.— J(HUNd[7  t.  Northern 
Pac.  Ry.  Co.,  187  P.  1014. 

A  boy  crossing  railroad  trades  as  a  mere  mat- 
ter of  convenience  to  save  travding  a  more 
circuitous  route  and  crossing  at  a  public  street 
was  at  best  a  bare  licensee  enjoying  the  gratn- 
itouB  favor  of  the  raUroad  in  the  use  of  iti 
property.'— Id. 

€=3358(1)  (Mont.)  A  railroad  owes  to  the  h- 
censee  on  its  tracks  no  duty  save  that  it  should 
not  Itnowhigly  expose  him  to  hidden  peril,  or 
wantonly  or  willfnlly  cause  him  harm. — Jonody 
v.  Northern  Pac.  Ry.  Co..  187  P.  1014. 
■S=>376(2)  (Mont.)  The  only  duty  owed  to  a 
trespasser  on  the  tracks  is  to  refrain  from  wan- 
tonly or  willfully  injuring  him  after  discovering 
his  presence  in  a  position  of  peril. — J  on  oaky  t. 
Northern  Pac.  Ry.  Co.,  187  P.  1014. 

(H)  Injnries  to  Anlmnls  on  or  near  Traclu. 

•S=>4il(16)  (Mont)  Under  Rev.  Code  1907,  i 
4308,  railroads  are  not  required  to  conatroct 
fences  at  spurs,  Y's,  aidiugs,  crossings,  tn«l 
turntables,  and  are  liable  for  injury  to  domestic 
an'"mW  at  such  place*  only  whcca  negligent— 
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Knop  T.  Chicago,  M.  &  St  P.  Ky.  Co.,  187  P. 
1  020. 

<@=>44l(3)  (Mont.)  Proof  of  the  killing  of  stock 
nn  an  unfenced  depot  side  track,  eHtablishes  a 
I>rima  fade  case  of  negligence  under  Rev.  Code 
1907.  S  4309,  notwithstanding  section  4308, 
making  railroad  liable  for  death  of  domeetic 
animala  on  unfenced  siding  only  where  negli- 
CCent.— Knop  r.  Chicago,  M.  &  St.  P.  B7.  Co., 
187  P.  1020. 

^=>44l<9  (Mont.)  EvidoDce  that  train  caus- 
ing injury  was  properly  equipped  with  safety 
devices,  and  tiiat  all  reasonable  care  was  used 
to  prevent  inJurTt  does  not  rebut  the  prima 
facie  case  of  negugence  establiriied  by  proof  of 
the  killing  of  stock  on  an  unfenced  sidit^  under 
Rev.  Code  1907,  |  4309.— Knop  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  187  P.  1020. 
«»443(2)  (Kan.)  Bridence  hetd  to  show  that 
the  negligent  starting  of  a  railway  engine  at  a 
street  crossing  by  unnecefisarlly  and  improperly 
opening  the  cylinder  cocka  was  the  proximate 
canse  of  injury  to  two  mules,  which,  when 
frightened  by  the  engine,  ran  down  the  rail- 
x-oad  track  and  fell  into  the  openings  of  a 
bridge.— Holland  v.  Schaff,  187  P.  682. 
^=a44S(l)  (Mont.)  Evidence  that  train  causing 
injury  was  properly  equipped  with  safety  devices, 
and  that  aU  reasonable  care  was  used  to  prevent 
injury,  does  not  rebut  the  prima  facie  case  of 
negligence  eatablished  by  proof  of  the  filling 
of  stock  on  an  unfenced  siding,  under  Rev. 
Code  1907,  S  4309,  but  merely  creates  a  con- 
flict in  the  tesfimony  to  be  determined  by  jury, 
under  section  8028,  snbd.  2,— ICnop  v.  CSilcago, 
M.  &  St.  P.  By.  Co.,  187  P.  lim, 

RAILS. 

See  Carriers,  ^291. 

RAPE. 

See  Criminal  Law,  i8=>200,  869.  783,  824. 

n.  PSOSEOirriOKAllBFITMISBMEirT, 
<A)  ladletasent  m.m.d  latormatloB. 

«=>22  (Okl.Cr.App.)  In  a  pPosccutiMi  under  Rev. 
Ijaws  1910,  {  2338,  for  rape  or  assault  with  in- 
tent to  commit  rape,  where  the  description  of  the 
name  of  the  person  assaulted  is  one  usually  ap- 
plied to  females,  an  additional  allegati<m  that 
amch  person  is  a  female  is  unnecessary.— Thomp- 
son V.  State,  187  P.  8J9. 

In  prosecutions  for  rape  or  assault  with  intent 
to  rape,  an  indictment  or  Infortnation  charg- 
ing the  offense  will  be  held  to  be  sufficient,  ki 
view  of  Rev.  Laws  1910,  J  2414,  without  the 
use  of  the  term  "female,"  if  by  oUier  words  con- 
tuined  therein  the  sex  of  the  person  alleged  to 
have  been  assaulted  clearly  appeatB.- Id. 

In  Tiew  of  Rev.  Laws  1910,  f  2414,  one  of  the 
essential  elements  of  an  indictment  or  informa- 
tion charging  rape  or  assault  with  intent  to 
rape  is  an  aU^ation  that  the  person  alleged  to 
have  been  raped  or  assaulted  is  a  female,  or 
elso  other  allegations  which  reasonably  enow 
that  such  person  is  a  female,  and  an  indictment 
or  information,  must  allege  facts  sufficient  to 
show  that  the  alleged  crime  was  committed 
against  a  female  person. — Id. 
«=534(3)  (Okl.Cr.App.)  In  a  prosecution  under 
Rev.  Laws  mO,  |  2388,  for  assault  with  intent 
to  commit  rape,  where  the  description  of  the 
name  of  the  person  assaulted  Is  one  usually  ap- 
plied to  females,  an  additional  allegation  that 
such  person  is  a  fomnle  is  unnecessary.— Thomp- 
son V.  State,  187  P.  819. 

In  pixtsecution  for  assault  with  intent  to 
rape,  an  indictment  or  information  chaining  the 
offense  will  be  held. to  be  sufficient,  in  view  of 
Rev.  Laws  1910,  §  2414,  without  the  use  of 
the  term  "female,"  if  by  other  words  contained 
therr-in  the  avx  of  the  person  alleged  to  have 
been  assaulted  clearly  appears. — Id. 

One  <tf  the  essential  elements  of  an  indict- 


ment or  information  chai^ng  assault  with  in- 
tent to  rape  is  an  allegation  that  the  person  al- 
leged to  have  been  raped  or  assaulted  is  a  fe- 
male, or  else  other  allegatiims  which  reasonably 
show  that  such  pawn  is  a  female,  and  an  in- 
dictment or  infonnation  must  allege  facts  suffi- 
cient to  show  that  the  alleged  crime  was  ccxo- 
mitted  against  a  female  person.— Id. 

An  information  charging  that  defendant  at  a 
certain  time  and  place  unlawfully  and  felonious- 
ly made  an  attempt  to  rape  (me  "Francis"  by 
making  an  assault  upon  the  body  of  said  "Fran- 
cis" with  intent  then  and  there  to  have  sexual 
intercourse  with  the  said  "Francis"  was  insuffi- 
cient to  charge  the  crime  of  assanlt  with  intent 
to  rape,  in  view  of  Rev.  Laws  1910,  H  2338. 
2414,  5789.— Id. 

<B)  B-vldenne. 

«=a54(l)  (NJM.)  In  New  Mexico  no  corrob- 
oration of  a  prosecutrix  for  rape,  by  way  of 
testimony  of  an  independent  character  emanat- 
ing from  an  outside  source,  is  required  in  or- 
der to  eastain  a  conviction.- State  v.  Armljo. 
18T  P.  553. 

The  bald  charge  of  rape,  unsupported  and  un- 
corroborated by  facts  and  drcumstances  point- 
ing to  his  guilt,  is  insufficieut  to  meet  the 
requirement  erf  the  law  that  a  Terdict  must 
be  suppinted  by  substantlftl  evidence.— Id. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer. 

REBATES. 

See  Insurance.  4s>80. 

RECEIPTS. 

See  Landlord  and  Tenant,  «=a213. 

RECEIVERS. 

See  Appeal  and  Error,  ^920,  955,  1024; 
Banks  and  Banking,  «si>63;  Sales,  «s»172. 

n.  AFPOXNTMEHT.  QTTAIilFIOATIOir, 
AND  TENUBE. 

€=»29(1)  (CalApp.)  The  power  to  appoint  a 
receiver  is  very  iarnly  within  the  discretion 
of  tbe  trial  conrL- Fox      Flood.  187  P.  68. 

VH.  ACOOVKTIITG  AIIB  OOMFERSA- 
TIOH. 


196  (Nev.)  Act  March  29,  1915  (St  1916,  c. 
286),  as  to  compensation  of  receivers  of  corpo- 
rations involuntarily  liquidated,  sefeks  to  enact 
a  new  rule  of  civil  conduct,  entirely  prospective 
in  its  nature,  and  tbe  rule  against  retrospective 
construction  must  be  given  full  effect.— State  v. 
State  Bank  ft  Trust  Ca,  187  P.  1002. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  «»804.  \ 

RECORDS. 

See  Appeal  and  Ehror,  *=»544-704,  758,  757, 
935;  Attachment,  «S3300:  Attorney 
Client,  «=>89;  Chattel  Mortgages,  «=»S7: 
Counties,  ®=s>74;  Criminal  Law,  4t=»1099- 
1119;  Drains,  «=936;  Evidence,  ^174, 
186;  Judgment,  ®=>81S;  Lis  Pendens,  «=> 
25;  Mines  and  Minerals,  «=>22,  25,  £»,  77; 
Mortgages,  «=»163;  Partnership,  <S=3349; 
Vendor  and  Purchaser,  4s»231;  Witnesses. 
«s>16. 

«=>9(10)6)  (OaL)  In  proceedings  for  certifi- 
cation of  title  under  Torrens  Land  Tifie  Act, 
where  specified  defendants  appeared  in  lower 
court  and  in  appropriate  pleadings  denied  peti- 
tioners* claim  of  ownership  and  alleged  tiue  In 
themselves,  court  properly  adjudged  petition- 
ers entitled  to  the  immediate  poiseBsion  a« 
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afaioBt  such  defendantB;  the  proceeding  beinr 
in  effectt  in  view  of  the  issues  raised  by  such 
plesdings,  one  to  qaiet  title  to  real  properb'. 
—In  re  Scott,  187  P.  9. 

RED  LIGHT  ABATEMENT  LAW. 

See  Nuisance,  «=9S4. 


REFERENCE. 

See  Appeal  and  Error,  4=9479;  Arbltratioa 
and  A^ard;  Witnesses,  $=»10. 

REFERENDUM. 

See  Constitutional  t«w.  ®=»70 ;  Municipal  Cor- 
porations, •8=>106;  Sututes,  «=»35i^,  60. 

REFORMATION  OF  INSTRUMENTS. 

See  Pleading,  «s>846;  Trial.  «S3396. 

I.  BIOHT  OF  AOTIOir  AND  DEFENSEg. 

4=>l  I  (Gal^pp.)  If  a  contract  for  the  sale  of 
land  aecidentail7  had  omitted  to  bind  .the  buyer 
to  the  fulfillment  of  the  sellers'  contract  to 
deliver  growing  fnilt  to  plaintifTs  assignor, 
plaintiff's  proper  remedy  would  have  been  to 
seek  reformation  in  equity. — California  Packing 
Corporation  t.  Emirzian,  187  P.  77. 
4»I3(3)  (Idaho)  A  description  of  property  in 
a  mortgage  cannot  be  reformed  on  the  ground 
of  mifitake  when  the  evidence  shows  that  the 
property  sought  to  be  included  by  reformation 
was  purposely  omitted.— Muckle  v.  Hill,  187  P. 
943. 

«=3l6  (Okl.)  Where  defendant  F.  was  appoint- 
ed administrator  of  the  estate  of  a  deceased 
Creek  citizen  allottee  and  also  guardian  his 
minor  children,  and  acting  in  hia  dual  capacity 
obtained  an  order  for  safe  of  allotment  and  a 
confirmation  thereof,  and  executed  and  acknowl- 
edged a  deed  as  administrator,  and  distributed 

groceeda  among  deceased's  heirs,  and  the  heirs 
re  years  thereafter  sued  for  possession  of  al- 
lotment, and  defendants  sought  to  have  iht 
confirmation  and  deed  reformed  to  show  a  sale 
by  F.,  a  guardian,  an  answer,  setting  out  tiie 
nets  stated,  did  not  entitle  defendants  to 
equitable  relief;  the  defect  arising  from  his 
own  negligence.— Fulp  v.  Squires,  187  P.  921. 

II.  PROCEEDIHOB  AKD  RELIEF. 

«=s)45(2)  (Okl.)  The  law  does  not  authorize 
the  reformation  of  a  written  contract  on  the 
ground  of  "tnutual  mistake,"  that  is,  a  mistake 
by  each  of  the  parties  thereto,  unless  the  proof 
of  such  mistake  is  clear  and  conTincmg. — 
Christner  v.  McKay,  187  P.  207. 
*=>45(7)  (Okl.)  In  action  by  widow  of  a  de- 
cedent succeeding  to  all  of  his  rights  for  par- 
tition and  sale,  and  to  have  a  mortgage  charged 
to  defendants'  interest  therein,  and  for  judg~ 
ment  against  them  for  that  amount,  on  ground 
of  their  failure  to  pay  a  mortgage,  as  agreed 
fai  a  deed  to  them  of  a  one-half  interest,  evi- 
dence held  insufficient  to  support  judgment  for 
plaintiff,  and  sufficient  to  sustain  allegations  of 
answer  that  deed  given  by  plaintiff  did  not  con- 
form to  i^eement  of  parties,  in  that  through 
mutual  mistake  defendants  assumed  to  pay 
whole  mortgage  instead  of  one-half  of  it,  jus- 
tifying its  reformation.— Christner  v.  McKay, 
187  P.  207. 

®=a45(9)  (CalApp.)  In  an  action  for  the 
reformation  of  a  lease  and  to  recover  damages 
for  breach,  evidence  held  to  show  that  parties 
contemplated  defendant  should  occupy  the 
premises  for  a  full  term  of  10  years,— Lang 
V.  Pacific  Brewing  &  Malting  Co.,  187  P.  81. 

REGISTERS  OF  DEEDS. 

See  EMdence,  ^83. 


RELATION  BACK. 

See  Pleading,  «3»2S2. 

RELEASE. 

See  Mines  and  Minerals,  «=3»74:  PrlnctiMl  and 
Surety,  «s»42: 


REPLEVIN. 

See  Abatement  and  Revival,  «=»8:  Animals. 
*=>61:  Appeal  and  Error,  «=>e84,  856:  At- 
tachment, «»a00;  Chattel  Mortgagres.  ^ 
229;  Courts,  «ca»168;  Brldence,  «=s2.58; 
Executors  and  AdministrMon,  <3=>430,  444; 
Parties,  «s>96;  Partnership,  ^9;  Pleadinc. 
<S=>12,  18.  176,  192,  408:  Pledges.  «=>3ft 
Sales,  ^»323;  Work  and  Labor,  «s>14. 

I.  BIOKT  OF  AOTIOH  AHD  DEFEKSES. 

jS=»l  (Nev.)  In  an  action  for  daim  and  de- 
livery, which  would  be  replerin  at  common 
'aw.  the  property  ia  the  subject  of  the  action. 
—Clarke  v.  Johnson,  187  P.  510. 
«=»I2(2)  (Nev.)  In  an  action  for  daim  and 
delivery,  which  would  be  replevin  at  common 
law,  the  property  is  the  subject  'of  the  action, 
so  that  under  the  liberal  provisions  of  the 
Practice  Act  as  to  coanterdaims,  in  an  action 
for  possession  of  automobiles,  a  defendant 
having  caused  repairs  and  replacements  to  be 
installed,  could  interpose  a  counterclaim  there- 
for.—Clarke  T.  Johnson,  187  P.  010. 

V.  SAMAOES. 

^»76  (Ca].App.)  In  replevin  for  a  boat  or 
other  chattel,  rental  value  is  the  measure  of 
dunages  for  detention  in  the  absence  of  any 
otber  shov^g.— Ghio  v.  Cllne,  187  P.  433. 

REPORTERS, 

S^Abatcment  and  Revival,  «=99;  Trial, 
397. 

REPORTS. 

See  Contracts,  ^280,  322. 

REPUDIATION. 

See  Vendor  and  Purchaser,  «=>107,  341. 

RESCISSION. 

See  Mines  and  Minerals,  «=3»58, 64,  74:  Tendw 
and  Purchaser,  $s>341. 

RESIDENCE. 

See  Adoption,  ^=»4. 

RESIDENCE  DISTRICT. 

See  Municipal  Corporations,  ®=9600. 

RES  IPSA  LOQUITUR. 

See  Carriers,  «=93lS. 

RESTRICTIONS. 

See  Indians,  ®=>15. 

RETROSPECTIVE  UWS. 

See  Statutes,  «=>263. 


See  Taxation. 


REVENUE. 


REVERSIONS. 

See  Perpetuities,  «3»4. 

REVIEW. 

See  Appeal  and  Error;  Certiorari. 
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.  REVIVAL. 

See  Abatement  and  BeviraJ,  ^»71. 

RIPARIAN  RIGHTS. 

See  Kayirable  Waters,  <8=>37;   Waters  and 
Water  Coaises,  «»38-89. 

RISKS. 

See  Master  and  Servant,  «=»204~217. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Witnesses,  «s»400. 

SALES. 

See  Accession,  «=>1:  Account  Action  on, 
6:   Appeal  and  Error.  <^856,  1006,  1033, 
1050,  1053.  1007:   Arbitration  and  Award. 
«=37;  Banks  and  Banking,  ^=340;  Chattel 
Mortgages,  «=3l59;  Contracts,  «=»10:  Cus- 
toms and  Usages,  ®==>1&:  Estoppel,  €=»75, 
00:   Bridence.  «=3354.  441,  442.  443,  44S, 
450;  Fraud,  ♦sail.  38:  Frauds,  Statute  of, 
'«s»28,44:  Good  irai,  «s»6 ;  Injunction, 
128;  Limitation  of  Actions,  «=»60, 127 ;  Losw 
and  Logging,  $=»3 ;  Mines  and  Minerals,  ^» 
64;    lii^niclpa]  Corporations,  ©=5236,  254; 
Plrading,  «8=»176;  Taxation,  «=>6S5;  Tele- 
grapha  and  Telephones,  «»=>53;  Trial, 
3M;  Yendor  ana  Purchaser. 

I.  BEQinSXTES  AND  VAUDITT  OF 
OONTBAOT. 


.  >|  (Okl.)  One  cannot  be  either  directly  or 

indirectly  both  seller  and  purchaser  in  the  same 
transaction.— Beck  v.  Finlcy.  187  P.  488. 
«=s>3  (Wash.)  An  agreement  by  which  a  ship- 
owner agreed  to  fish  in  certain  waters,  and  a 
packing  company  to  purchase  and  take  delivery 
of  all  fish  caught  at  prices  stipulated,  and  that, 
if  the  owner  did  not  catch  fish  to  the  amount 
of  ten  $500  Bhares,  the  company  would  pay 
bim  the  difference  between  that  amount  and 
the  amount  caught,  was  a  contract  of  sale, 
and  not  of  employment,  and  the  guaranty  was 
not  enforceable  on  its  resulting  in  higher  price 
than  permitted  by  the  Federal  Pood  Control 
Act.— Henrikson  v.  Pacific  Coast  Packing  Co., 
187  P.  377. 

«=928  (Wash.)  That  some  of  the  duplicate 
copies  of  a  contract  of  sale  by  plaintiffs  to 
defendants  were  through  mistake  of  A.,  the 
broker  negotiating  the  sale,  made  on  blank 
printed  forms  of  the  W.  company,  nearly  the 
same  as  those  of  plaintiffs,  for  which,  as  well 
as  for  plaintiffs,  A.  was  broker,  does  not  re- 
lieve defendants  of  liabillb'  to  plaintiffs. — Gile 
V.  Tsutakawa,  187  P.  323. 
®s>38(2)  (Wash.)  Bepresentations,  nlade  to 
buyer  ignorant  of  electricity  and  electric  fix- 
tures, that  light  fixtures  could  be  installed 
giving  auality  and  auantity  of  light  desired, 
may  avoid  contract,  tnough  seller  did  not  know 
that  representations  were  false.- H.  E.  Gleason 
Co.  V.  Carman,  187  P.  329. 
^50  (Cal.App.)  Under  Oiv.  Code,  S  1691t  re- 
quiring prompt  reacissicHi,  where  the  buyers  of 
an  engine,  obligated  by  the  contract  to  give 
notice  of  breach  of  warranty  within  ten  days, 
on  discovering  the  falsity  of  representations  by 
the  seUer's  agent  nevertheless  retained  the 
engiiie  and  did  not  give  the  required  notice  of 
detects,  they  waived  the  alleged  fraud  and  mis- 
representations of  the  agent,  or  waived  the 
right  to  raise  the  question  of  fraud.— J.  1.  Case 
^resting  Macb.  Co.  v.  Copren  Bros.,  187  P. 
772. 

4=950  (Wash.)  Defendants  are  estopped  to 
claim  that  their  contract  for  purchase  of  a  car 
of  prunes  was  not  with  plaintiff,  though  some 
of  uie  duplicate  copies  were  made  on  the  blank 


printed  forms  of  another  company;  they,  on 
presentation  of  a  bill  and  draft  sent  by  plain- 
tiffs, writing,  complaining  of  the  price,  and 
agreeing  to  honor  the  draft  for  a  certain 
amount,  but  not  daiming  they  had  not  made  a 
contract  with  plaintiffs.— Gile  v.  Tsutakawa, 
187  P.  323. 

«=>52(tt}  (Mont.)  Testimony  by  one  of  plain- 
tiff sellers  that  goods  were  sold  to  defendant 
subcontractor  only  after  defendant  contractor's 
manager  had  promised  to  see  that  the  seller  got 
his  money  does  not  establish  a  sale  of  the  goods 
to  the  contractor  and  subcontractor  jointly.— 
Breidenbach  v.  Upper  Valley  Orchards  Co..  187 
P.  1008. 

XI.  ooirsTRtronoN  of  oohtbaot. 

^371(3).  (Wash.)  An  agreement  to  sell  three 
tons  of  bark,  and  also  "all  bark  party  shall 
peel  or  have  for  sale  during  the  season,"  was 
not  an  agreement  to  sell  all  bark  the  party 
owned  during  the  season,  if  he  did  not  peel  it 
or  offer  it  ror  sale.— Gardiner  v.  Gyorog,  187 
P.  318. 

ni.  MODiFioATioir  or  resoissiom 

OF  CONTRACT. 
(B)  RcBclaalon  by  Seller. 

4s>l08  (Kan.)  Where  defendant  sold  an  au- 
tomobile to  plaintiff  by  order  providing  that 
title  to  and  nght  of  possession  should  remain 
in  defendant  until  the  purchase  price  was  fully 
paid,  and  defendant  took  a  chattel  mortgage 
to  sccore  payment  of  a  part  of  purchase  price, 
whtdi  did  not  provide  for  taking  the  automo- 
bile, if  defendant  felt  itself  insecure,  the  con- 
tract of  sale  was  not  rescinded  by  returning  to 
plaintiff  the  money,  notes,  and  other 

given  for  the  automobile.— Sansone  v.   

baker  Corporation  of  America,  187  P.  678. 

IT.  PERFORBCANGE  OF  CONTRACT. 
-  (C)  Dellvevr  *nA  AcceptKnee  oC  GooAa. 

^=»I53  (Kan.)  In  an  action  for  failure  to  de* 
liver  wheat  under  terms  of  an  oral  contract, 
wherein  defendant  testified  that  the  oniy  no- 
tice ever  given  plaintiff  that  he  could  come 
and  get  the  wheat  was  when  contract  was  made, 
and  that  plaintiff  then  said  that  on  two  or  three 
days'  notice  he  could  furnish  cars,  to  which 
defendant  bad  replied  that  he  gave  notice  then, 
the  evidence  was  insufficient  to  sustain  a  find- 
ing that  defendant  then  tendered  a  delivery  un- 
der the  contract.— Oardwell  v.  Homing,  187  P. 
879. 

€=^172  (Kan.)  Where  plaintiff,  a  drug  com- 
pany, contracted  to  furnish  the  state  board  of 
administration  certain  supplies  for  state  insti- 
tutions, that  its  failure,  after  part  perform- 
ance, to  furnish  more  goods  was  caused  by  a 
creditor  procuring  the  appointment  of  a  re- 
ceiver, who  took  over  and  sold  all  its  assets, 
was  no  defense  to  an  action  or  claim  of  offset 
for  damages  for  breach  of  the  contract.— 
Western  Drug  Supply  &  Specialty  Co.  of 
Kansas  City,  Mo.,  v.  Board  of  Administration 
of  Kansas,  187  P.  701. 

(S=>I72  (Kan.)  In  an  action  for  failure  to 
deliver  wheat  according  to  contract  in  view  of 
the  jury's  verdict  for  defendant,  with  a  finding 
tliat  the  oral  contract  was  that  defendant 
would  deliver  wheat  at  a  certain  idace  within 
50  days  if  plaintiff  furnished  cars,  which  he 
failed  to  do,  and  in  view  of  defendant's  trial 
admission  that  plaintiff  had  said  he  would  ac- 
cept the  wheat  piled  on  ground  at  that  place  it 
cars  could  not  be  obtained,  Aeld  that  refusal  of 
an  instruction  that  plaintiff's  failure  to  furnish 
cars  would  not  justify  defendant's  rescission  if 
jury  found  plaintiff  willing  to  accept  the  wheat 
at  such  place  and  pay  for  it  was  error.— Card- 
well  V.  Homing,  187  P.  879. 
(S=^I72  (Wash.)  Where  the  buyer  of  cider,  who 
had  agreed  to  furnish  barrels,  did  not  do  so  for 
part  of  the  order,  did  not  give  unconditional 
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■hipping  order  for  rach  part,  and  failed  and  re* 
fuaed  to  par  all  money  one,  he  cannot  recover, 
on  hia  croaa-complatnt  in  the  seller's  action  for 
a  balance  due,  as  for  damages  through  failure 
to  Buppl7  such  part  on  a  rising  market. — Church 
.  Mfg.  Co.  T.  Joseph.  187  P.  1090. 

V.  OPERATION  AMD  EFFECT. 
lA)  Trusfer  at  Tltl«  mm  Betwe«B  PsrtlM. 

«a»202(2)  (Wash.)  No  title  paiaed.  where  the 
Mle  was  for  cash  and  the  purchaser's  check 
was  returned  on  account  of  insufficient  of 
funds.— Qualitr  Sbinglp  Co.  t.  Old  Oregon  Lom- 
ber  &   Shingle  Co.,  187  P.  706. 

VI.  wabbahties. 

«=s>246  (Wash.)  A  "warranty"  is  a  statement 
or  representation  made  by  the  seller 'of  goodi 
contemporaneously  with  and  as  a  part  of  the 
contract  of  sale,  though  collateral  to  the  ex- 
preaa  object  of  it,  having  reference  to  the 
character,  quality,  or  title  of  the  goods,  and 
by  which  he  promises  that  certain,  facts  are  or 
fihall  be  as  ae  represents  them. — ^Hausken  v. 
Hodson-Feenaughty  Co..  187  P.  819. 
«s>260  (Wash.)  A  warranty  is  "erpress"  when 
the  seller  makes  an  affirmation  with  respect 
to  the  article  to  be  sold,  pending  the  treaty  of 
sale,  upon  which  it  is  intended  that  the  buyer 
shall  rely  in  making  the  purdiase.— Hausken 
Hodson-F«enaughty  Co..  187  P.  319. 
^262ya  (Wash.)  A  warranty  is  "implied" 
when  the  law  implies  it  by  implication,  or  in- 
ference from  the  nature  ox  the  transaction,  or 
the  relatiTe  situation  or  drcnmstances  <d  the 
parties.— Haasken  v.  Hodson-Feenaughty  Co., 
187  P.  319. 

«a»273(3)  (Wash.)  Seller  of  tractor  with.  fuU 
knowledge  of  the  kind  and  qualilr  of  tractor 
desired  by  the  buyer,  and  of  the  particular 

purpose  for  which  the  tractor  was  desired,  and 
who  sold  the  tractor  for  the  use  to  which  he 
knew  buyer  was  to  put  it  without  requiring  an 
inapection  and  teat  thereof.  Impliedly  warrant- 
ed the  tractor  to  fulfill  the  buyer's  require- 
ments.—Bausken  V.  Hodson-Fe'enaughty  Co., 
187  P.  819. 

An  implied  warranty  of  fitness  will  arise  if 
the  article  is  purdiased  for  a  particular  par- 
pose  ot  which  the  buyer  Informs  the  aeller, 
particularly  if  the  seller  is  a  dealer  in  the  ar- 
ticle or  a  manufacturer  thereof. — Id. 
4=9277  (Wash.)  Being  a  collateral  undertaking 
only  to  contract  of  sale,  a  warranty  of  the 
same  effect,  whether  express  or  Implied,  will 

S've  rise  to  the  same  liability.— Hausken  t. 
odson-Feenanghty  Co.,  187  P.  319. 
«=»28B(2)  (Wash.)  An  implied  warranty  of 
fitness  will  arise  if  the  artide  is  purchased  for 
a  particular  purpose  of  which  the  buyer  in- 
forms the  seller,  particularly  if  tiie  seller  is  a 
dealer  in  the  article  or  a  manufacturer  there- 
of, and,  being  a  part  of  the  constderatioa  of 
an  executed  sale,  necessarily  BurriTea  the  ac- 
ceptance of  the  artide.— Hausken  t.  Hodson- 
Feenaughty  Co.,  187  P.  319. 

TH.  BEMEDIES  OF  SEIXEB. 

<0  Rwovery'  «c  Goods  E>ellveve4  or  Pro- 
oeedB  ThereoC. 

(g=>323  (Colo.)  In  replevin  by  the  seller  of  a 
motorcar  who'  claimed  to  have  rescinded  the 
fiontract  because  of  the  purchaser's  misrepre- 
aentationa  as  to  the  value  of  bonds  given  In 
payment,  held,  that  the  complaint  was  insuffi- 
cient to  state  cause  of  action. — Johnson  v. 
Walker-Plath  Motor  Co.,  187  P.  1029. 

<E)  Action*  for  Price  or  Valne. 

4=^354(6)  (Wash.)  In  action  for  price  of 
lighting  fixtures,  allegations  of  affirmative  de- 
fense, to  oHect  that  defendant,  being  ignorant 
of  electricity  and  electric  fixtures,  relied  on 
lepresentationg  of  plaintiff's  agent  that  he 
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could  furnish  what  ahe  wished,  and  to  that  end 
made  fixtures  of  a  spedal  kind,  which  defend- 
ant rejected  because  not  jiving  quantity  or 
quality  of  light  represented,  sumdently  aver- 
red false  representations  inducing  contract. — 
H.  E.  Gleason  Co.  v.  Carman,  187  P.  329, 
«=»358(S)  (Colo.)  In  an  action  to  recover  the 
purchase  price  of  an  autraiobile  and  money  bor- 
rowed, evidence  keU  insuffident  to  establixh 
def«ue  ai  payment  of  the  debt  by  issuance  to 
plaiotlff  of  corporation  stock  beloneing  to  de- 
fendant—Ooddard  r.  Stockton,  187  P.  S1& 

Vm.  REMEDIES  OF  BUTEB. 

(A)  Boeoverr  ot  Prlee. 

<fc»39r(l)  (Wash.)  The  price  may  be  recover- 
ed if  the  goods  were  accepted  npon  the  prom- 
ise that  defects  would  be  remedied  and  this 
could  not  be  done,  or  if  on  notice  of  defects 
the  artide  is  removed  by  the  seller.— Hausken 
V.  Hodson-Feenaughty  Co.,  187  P.  319. 
«=>39l(7)  (Wash.)  GenenOIy,  where  the  price 
has  been  paid  in  advance  and  the  goods  deliv- 
ered are  of  such  inferior  quality  as  to  war- 
rant their  rejection,  buyer  may  recover  the 
amount  paid  unless  be  retains  and  continues 
to  use  the  goods  for  his  own  benefit— Bbinsken 
V.  Hodson-Feenaughty  Co.,  187  P.  319. 
^=>397  (Kan.)  In  an  action  to  recover  over- 
payments for  hay  purchased  on  an  estimate 
that  400  cubic  feet  would  wei^  a  ton,  eri- 
dence  aa  to  an  attempt  to  weigh  a  sample 
stack  which  failed  because  of  the  loss  of  slips 
showing  the  weights  of  loads  taken  from  it 
waa  a£nis8ible  as  to  the  accuracy  of  the  4(X> 
cubic  foot  rule  and  as  bearing  on  the  questioD 
whether  the  stacks  weighed  were  those  desig- 
nated by  plaintiffs. — Smith  Bros.  &  Cooper  v. 
Hanson,  187  P.  262. 

In  an  action  for  overpayments  for  hay  pur- 
cliased  on  an  estimated  weight  evidence  that 
plaintiffs  bad  fed  all  the  hay  purchased  and 
100  tons  more  to  6,000  lambs,  and  that  they 
did  not  feed  over  200  pounds  per  head,  waa 
not  erroneous  as  attempting  to  robstitute  a 
different  method  of  ascertaining  the  qnantitr 
of  hay  from  that  based  upon  an  agreed  method 
of  weighing  certain  stacks.— Id. 

In  an  action  to  recover  overp^ments  for 
hay  bought  by  an  estimated  weight  evidence 
ttiat  the  hay  was  of  inferior  quahty  and  light- 
er than  finer  hay  and  as  to  the  mettkod  of 
stacking  Held  not  inadmissiMe. — Id. 
€=•398  (Kan.)  In  an  action  to  recover  an 
overpayment  for  hay  bought  by  estimated 
weight  arrived  at  by  measurement  where  de- 
fendant requested  an  instructioQ  that  no  oral 
agreement  as  to  time  the  Iiay  was  weighed  was 
to  be  considered,  the  addition  by  the  eoort 
that  "unless  said  parol  or  verbal  agreement 
was  made  in  connection  with  said  written 
agreement"  was  not  erroneous,  defendant  hav- 
ing pleaded  an  oral  agreement  as  to  the  time 
the 'bay  was  to  be  weighed,  and  aaeh  agree- 
ment not  being  inconaiatent  wiUi  the  wnttoi 
agreement— Smith  Bros,  ft  Oot^r  r.  Hanson, 
187  P.  262. 

(C)  AatlODS  for  BroKota  of  Contract. 

«=»4I8(1)  (Wash.)  On  breach  ot  sale  bv  adl- 
er,  buyer  is  entitled  to  recover  the  actual  dam- 
ages sustained,  which  are  the  natural  and 
probable  result  of  the  breach  and  may  fairly 
be  said  to  have  been  within  the  contemplatioD 
of  the  parties,  and,  although  no  actual  damag- 
es are  shown,  if  Utere  has  been  a  breadi  of 
the  contract  buyer  may  recover  at  least  nom- 
inal damages.— Hausken  v,  Hodsou-Feenaugh^ 
Co..  187  P.  319. 

«=a4IS(7)  (Wash.)  Upon  breach  of  contract  of 
sale,  by  seller,  it  is  buyer's  dut^  to  lessen  hii 
damages  if  he  Is  able  to  so  do,  in  whidi  event 
be  can  recover  only  the  damages  actually  sub* 
taincd.— Hausken  T.  ^)dion-Feenaughty  Co., 
187  P.  319. 
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(D)  JLetlons  «nd  CovntcrolKlma  to»  Breach 
of  Warr«BtT'< 

C=>427  (N.M.)  A  conditional  vendee  cannot, 
liefore  title  is  vested  in  him,  recover  general 
(Inmages  for  a  breach  of  warranty. — Baca  v. 
I-'Ieming.  187  P.  277. 

€=>442(1)  (Wash.)  Special  damages  are  allow- 
able in  any  case  of  breach  of  warranty  by  sell- 
er, where  8ucfa  special  damages  are  reasonably 
within  the  contemplation  of  the  parties  and  are 
the  proximate  and  actual  result  of  the  fallnre 
to  deliver  su<^  an  article  as  is  warranted  to  be 
d4*livered.— Hansken  t,  Hodson-reenaughty  Co., 
187  P.  319. 

©=3442f4)  (Wash.)  In  buyer's  action  for  breach 
of  warranty  of  a  tractor,  evidence  of  the  valne 
of  the  tractor  must  relate  to  the  time  of  the 
purchase.— Hauaken  t.  Hoason-Feenaughty  Co., 
187  P.  319. 

€:==>442(6, 7)  (Wash.)  Where  seller  of  tractor 
impliedly  warranted  it  to  meet  buyer's  reguire- 
ments.  was  notified  of  defects  daring  the  early 
part  of  tiie  season,  and  attempted  to  remedy 
them,  buyer  was  entitled  to  recover  as  special 
damages  the  expense  of  procuring  teams  and 
men  to  doi  the  plowing  and  cultivating  during 
such  season,  upon  the  seller's  failore  to  rem- 
edy defects,  but  could  not  recover  sadi  damag- 
es for  succeeding  season.— Haasken  v.  Hodson- 
Feenaughty  Co.,  187  P.  319. 

IX.  CONDITIONAL  BALES. 

«=»479(2)  (Wash.)  Conditional  seller  of  auto- 
mobile, to  justify  the  retaking  of  possession, 
under  insecurity  clause  of  its  contract,  was  re- 
quired to  show  that  the  buyer  bad  committed, 
or  was  about  to  commit,  some  act  which  would 
tend  to  impair  the  security,  and  could  not  act 
in  a  purely  arbitrary  manner. — Rldiardson  v. 
Great  Western  Motors  Co.,  187  P.  333. 

Conditional  seller  of  autopiobile  was  not  jus- 
tified in  retaking  posseision  of  aatomobilc,  un- 
der iDseeori^  clause,  by  reason  of  storage 
charges  aocumnlating  ai^inst  automobile,  or 
garage  owner's  desire  that  automobile  be  tak- 
en away,  since  such  storage  charges,  being 
subordinate  to  seller's  rights,  were  not  impair- 
ment of  security  entitling  seller  to  retake  pos- 
session.—Id. 

<&=>48l  (Wash.)  Where  the  conditional  seller's 
retaking  was  wrongful  and  without  justifica- 
tion, no  demand  was  necessary  as  a  condition 
precedent  to  the  buyer's  right  to  maintain  an 
action  for  conversion.— Richardson  t.  Great 
Western  Motors  Co..  187  P.  383. 

Where  conditional  seller  retook  possession  of 
the  sold  automobile  from  garage  in  whidi  buy- 
er bad  stored  it,  buyer,  by  auking  request  of 
seller  for  permission  to  go  to  room  where  au- 
tomobile had  been  stored  by  seller  get  his 
license  plates,  did  not  acquiesce  in  the  taking 
Or  waive  bis  right  to  claim  conversion.— Id. 

Where  conmtional  seller  of  automobile 
wrongfully  retook  possession,  buyer's  measure 
of  damages  for  conversion  was  the  difference 
between  the  value  of  the  automobile  and  the 
unpaid  purchase  price. — Id. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mandamus,  ^^106,  148 ;  Master  and  Serv- 
ant, ^383;  Public  Lands,  «=>181;  Stat- 
ates,  ^64,  93,  122,  141. 

n.  PUBLIC  SCHOOI.8. 

CD)  District   Property,    Contrmeta,  and 
Llabllltle*. 

<3=>65  (Cal.App.)  A  letter,  written  by  trustee 
of  school  district,  asking  a  landowner  how 
much  he  would  take  for  one  acre  of  land  at  a 
certain  comer,  and  letters,  stating  $26  to  be 
the  price  of  an  acre  of  land  for  the  school- 
house,  and  that  $15  was  received  as  part  pay- 
ment for  the  land  for  the  schoolhouse,  were 
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insufficient  to  show  a  sale  or  an  n^eement  to 
sell  the  land  in  fee  in  view  of  custom  of  mov- 
ing school  bulldlDgs  from  place  to  place  in  ttun 
district.— San  Antonio  TTmon  School  Dist.  of 
Mooter^  County  v.  Huston,  187  P.  95. 
•@=»89  (tjtab)  Actions  for  damages  for  per- 
sonal injuries  Trill  not  lie  against  school  dis- 
tricts; such  districts  being  corporations  with 
limited  powers  wbidi  act  merely  on  behalf  of 
the  state  in  discharging  the  duty  of  educating 
the  children  of  school  age  in  the  public  schools 
created  by  the  general  lawa^Woodcock  v. 
Board  of  Bdncation  of  8«lt  Lake  Oity,  187  P. 
181. 

(B)   DIatFlet   Debt*  8««arltles,  and  Tax- 
atloBi 

$=>97(4)  (Or.)  Contests  of  election  are  author- 
ised by  statute  only  as  between  nominees  claim- 
ing election  to  an  office,  and  are  not  provided  aa 
such  respecting  elections  about  measures  .sub- 
mitted to  the  people,  as  an  issuance  of  bonds 
by  a  school  district.— PuUen  v.  School  Diet  No. 
3,  Multnomah  County,  1S7  P.  624. 

In  the  absence  of  statute  permitting  contest 
of  an  daction  whereto  scbotd  district  bonds 
were  authorised,  the  Supreme  Court  cannot  ad- 
mit the  legitimacy  of  contestants'  complaint,  and 
the  question  of  whether  or  not  certain  voters 
were  authorized  to  vote  ia  not  available  to  con- 
testants; the  decision  of  the  election  tribunal 
created  by  Z^aws  1913,  c.  172,  §  2,  to  decide 
such  matters  being  final  in  the  absence  of  fraud. 
-Id. 

Where  judges  and  a  clerk  were  properly  chos- 
en, pursuant  to  Laws  1913,  c.  Vti,  |  2,  to  of- 
ficiate at  a  school  district  bend  Issue  election, 
a  determination  of  sudi  tribunal  aa  to  the  va- 
lidity of  the  election  in  the  absence  of  fraud 
must  stand  as  against  collateral  attack  in  the 
absence  at  any  statute  afliwdiiiK  right  of  ccm- 
test,  ifppeal,  or  other  review  of  tne  dedsion^Id. 

(F)  Claims  Against  DtaCvlot.  and  Aotlons. 

^=>(  12  (Utah)  Compensation  awarded  a  school 
teadier  under  the  Workmen's  Compenaation 
Act  is  a  liquidated  daim  partaking  of  the  na- 
ture of  a  judgment  against  the  school  district, 
and  the  board  has  no  discretion  respecting  its 
allowance  or  payment,  and  hence  it  need  not 
be  verified  or  andited^Woodeock  v.  Board  of 
Bdacation  of  Salt  Lake  aty,  187  P.  181. 

SCIRE  FACIAS. 

See  Pleading,  ^380. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  «se»244.  249,  2S0. 

€=»3  (Mont.)  The  anthonty  of  an  officer  under 
a  search  warrant  is  not  to  be  extended  by  con- 
struction to  any  case  not  dearly  covered  by  the 
statute.— State  t.  Mqlorky,  187  P.  685. 

SECCHINETTA. 

See  Gaming,  «=>87;  Habeas  Corpus,  ^»111. 

SECONDHAND  GOODS. 

See  ErldencSt  •=3>548. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  ^198. 


SET-OFF  AND  COUNTERCLAIM. 

I,  4»90;  I 

SEWERS. 
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SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Srror,  «:=>6S4;  Attachment, 
«=>183,  800:  Evidence,  «=»44,  258;  Exeeu- 
tora  and  Admin  istraton,  «=»420;  Parties, 
«B9e;  Pleodinc,  «S3>40S. 

n.  OOMPEXBATION. 

«=»5I  (Nev.)  Und«.r  Rev.  Lawa,  S  200»,  m  to 
"commiasions  for  receiving  and  payinf  over 
money  on  execution  or  procew  wnere 
lands  •  •  •  bare  Iwen  levied  on,  advertlBed 
and  BoW,"  and  In  view  of  aection  2019,  a  sheriff 
is  not  entitled  to  commlBsionB  for  receivmg  and 
paying  over  money  on  the  sale  of  real  property 
sold  pursuant  to  a  decree  and  order  of  sale 
made  apou  the  foreclosure  of  a  mortgage;  an 
execution  and  levy  being  entirely  supereroga- 
tory in  a  foredoBure  proceeding  where  the  lien 
on  the  property  has  already  attached  by  reason 
of  the  mortgage  contract.— Clover  Valley  Land 
St  Stock  Co.  T.  Lamb.  187  P.  723. 

HZ.  POWBRS,  SITTIES,  AlVD  UABIXJ- 

TISS. 

«=79  (MonL)  A  deputy  has  the  authority  to 
appoint  a  keeper  of  attached  property  as  an 
incident  to  his  duty  to  "attach  and  safely  keep 
the  property,"  in  view  of  Rev.  Cod^  %%  350 
and  Seea-Daly  V.  Kellcy,  187  P.  1022 
«s»IOO  (Mont.)  A  sheriff  is  individually  liable 
to  a  keeper  of  attached  property  appointed  with- 
out order  of  court,  although  the  appointment 
was  made  by  a  deputy  sheriff;  the  deputy  hav- 
ing the  authority  to  appoint  a  keeper  as  an 
incidmt  to  his  duty  to  "attach  and  safely  kepp 
the  property,"  in  view  of  Rev.  Codes,  fi  350 
and  %66a-I>aIy  t.  KeUey.  187  P.  1022. 

SHIPPING, 

Sec  Whanres. 

SIGNATURES. 

See  Municipal  Corporations,  «=»204. 

SUNDER. 

See  libel  and  Slander. 

SOLDIERS'  AND  SAILORS' 
CIVIL  RELIEF  ACT. 

See  Army  and  Navy,  •=»34. 

SOLDIERS'  SCRIPT. 

See  Public  Lands,  <8=>35, 

SPECIAL  LAWS. 

See  Statutes,' «3i8d-83. 

SPECIFIC  PERFORMANCE. 

See  Jury,  ^14. 
.II.  OOMTRACT8  ENFORCEABIX. 

«=>42  (Or.)  Decedent's  oral  contract  to  devise 
to  his  employes  certain  land  not  specifically  de- 
scribed, on  which  he  and  the  employes  were 
Uvii^,  it  being  uncertain  whether  the  land  was 
to  be  devised  to  the  employes  or  to  tbem  and 
their  children,  held  not  Bpedfically  enforcrable 
against  decedent's  administrator  and  bis  heir, 
in  the  absence  of  showing  there  was  any 
change  in  possession  by  employes  as  such  to 
possession  as  purchasers  or  prospective  devi- 
seoa.— Higga  v.  Adkins,  187  P.  303. 
4^58  (Or.)  A  provision  in  a  contract  for  the 
sale  of  land  that  on  60  days'  default  the  con- 
tract should  be  void  and  payments  thereon  for- 
feited, or  that  the  vendor  might  elect  to  de- 
clare the  whole  of  the  purchase  price  due  and 

Srocecd  at  once  by  foreclosure  or  otherwise, 
eld  to  give  the  vendor  an  option,  after  the 
(U)-day  period,  even  though  he  did  not  at  once 


elect  to  proceed  with  the  contract  and  enCorce 

performance  thereof.— Slattery  v.  Gr<ws,  187  P. 

^=»64  (Or.)  Either  party  to  a  contract  for 
the  purchase  of  real  property  may  maintain  a 
suit  for  specific  performance;  the  vendee  t" 
recover  the  land,  and  the  vendor  to  recover 
the  purchase  price.— Slattery  v.  Gross,  IS"  P. 
300. 

Where  one  of  three  vendees  wbo  have  con- 
tracted to  porchase  property  at  certain  pric-e. 
and  have  agreed  among  thenuelTes  that  eaoL 
is  to  pay  one-third  and  receive  a  one-third  un- 
divided interest,  has  fulfilled  his  contract  and 
paid  his  part  of  the  purchase  price,  and  is 
about  to  lose  bis  interest  in  the  land  by  rea- 
son of  the  failure  of  the  other  vendees  to  per- 
form, he  may  maintain  specific  performance 
against  them  to  compel  them  to  carry  out 
their  contract,  and  thereby  secure  to  himself 
the  land  to  ^icb  he  is  entitled.— Id. 

m.  GOOD  FAITH  AND  DIUOEHCE. 

^=»S7  (Cal.App.)  Where  landowner  entered 
into  a  contract  to  convey  and  8ubseqaentL>-  sold 
the  land,  specific  performance  cannot  be  de- 
creed against  the  purchaser  of  the  laud,  where 
there  was  no  demand  for  deed  or  tender  mad*' 
to  the  purchaser;  a  demand  for  a  deed  and  a 
tender  of  the  purchase  price,  subseiiuent  to 
the  sale,  to  the  original  owner  being  insuffi- 
cient— San  Antonio  Union  Schocd  DisL  oC  Mon- 
terey County  v.  Huston,  187  P. 


SPENDTHRIFTS. 

See  TniBtB,  «961. 

SPUR  TRACKS. 

See  Street  Railroads,  «S=>28. 

STATES, 

See  Infants,  <S=>12;  Mandamus,  «:9l03;  Mu- 
nicipal Corporations,  4=>Q14. 

H.  OOVEKlffMBIfT  AMD  OFFZ0EB8. 

«=>5I  (Or.)  Under  Const  art.  5,  I  8,  in  case 
of  death  of  the  Governor  during  his  term  o£ 
office,  the  secretary  of  state  beco>mea  Governor 
to  aerve  for  the  unexpired  term  of  four  yea^ 
provided  by  sections  1  and  7  and  section  8, 
providing  a  line  of  autcnnatlc  succession  from 
Governor  to  secretary  of  state  and  to  presi- 
dent of  the  aenate,  bavinr  been  adopted  to 

Srevent  a  vacancy  in  the  office  ox  Govecnor.— 
tate  V.  Olcott,  187  P.  286. 
IV.  FISCAL  XANAOEKEHT,  VITBUC 

DEBT*  AND  SEOUBITIES. 
«=>I48  (Or.)  Under  Laws  1917,  c   175,  {  2; 
IdTc.  194,  J  38;  Id.  c  237;  Id.  c.  4^  88  3.  5- 
8,  10-12:  Lawa  1919,  c.  159;  Id.  c.  173,  «  1,  4. 

12,  15 ;  Id.  c  309,  8  37,  and  Id.  c  403,  the 
state  had  no  authority  to  wll  bonds  to  equal  in 
amount  the  federal  aid  for  highways  offered  un- 
der Act  Cong.  Feb.  28,  tOld.— Benson  T.  Olcott, 
187  P.  843. 

No  officer  or  board  should  be  adjudged  to 
possess  authority  to  sell  bonds  oWgating  the 
state  to  pay  mulions  of  dollars  unless  Budi 
authority  is  conferred  in  clear  and  express 
langua  go-— *Id  > 

Under  Act  Jan.  -  20,  1920,  providing  that 
state  board  of  control  is  '*anthorised,  empower- 
ed in  its  discretion"  to  sell  bonds  to  enable  the 
state  to  match  federal  aid  for  highways  avail- 
able under  the  Shakelford  Bill  and  under  fed- 
eral act  of  Febrnary  28,  1819,  the  state  lug^- 
way  commission  has  no  authority  to  sell  bonai 
to  meet  such  federal  aid;  such  authority,  even 
it  given  by  Laws  1919,  p.  241,  having  beoi 
withdrawn  by  act  of  1^0.~Id. 

STATUTE  OF  FRAUDS; 

See  Frauds,  Statute  of. 
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STATUTE  OF  LIMITATIONS. 

&»ce  limitadon  of  Actions. 

STATUTES. 

For  statutes  reUtioK  to  particnlar  inbJeetSi  see 
the  various  specific  b^lcs. 

I.  BHAOTMBMT,  KEQUIUTES,  AMD 

VAXADITT  IN  OERERAXte 

<&=935'/2  (Mont.)  An;  doubt  as  to  whether  an 
act  is  necessary  for  the  immediate  preservation 
of  the  public  peace  or  safety,  and  so  excepted 
from  the  power  reserved  by  Const,  art.  6,  I 
1.,  as  amended  in  1906,  to  bare  a  referradum  m 
the  act,  is  to  be  tesolred  in  favor  of  the  res- 
ervation.—State  T.  Stewart,  187  P.  641. 

As  to  whether  an  act  is  necessary  for  the 
immediate  preservati<«  of  the  public  peace, 
health,  or  safe^,  and  so  accepted  from  the  pow- 
er reserved  by  Oonst.  art  |  1,  as  amended 
in  1906,  to  have  a  referendum  of  the  act.  the 
facts  ars  controlling,  and  not  the  superfluous 
declaration  ot  necessity  in  the  act.— Id. 

The  exception  of  acts  necessary  for  the  im- 
mediate'preserration  of  the  puhUc  peace,  health, 
or  safety  from  the  power  of  reierenaum,  re- 
served by  Const,  art,  B,  i  l,  as  amended  in  1906, 
was  intended  to  extend  no  further  than  to  those 
matters  ariMng  out  of  some  unforeseen  mena<:e, 
public  calamity,  accident,  sudden  emergency, 
extraordinary  occurrence,  or  unprecedented  cli- 
matic conditions,  rendering  immediate  action  im- 
perative to  prevent  serious  Or  irreparable  in- 
jury  to  the  public— Id.  ' 

Laws  1919,  Bz.  fiess.  c.  28,  amending  the 
Primary  Eleraon  Law,  held  not  necessary  for 
the  immediate  preservation  of  the  public  peace 
or  safety,  and  so  not  withdrawn  from  the  pow- 
er of  referendum  reserved  by  Ccmst  art.  0,  |  1, 
as  amended  in  1906.— Id. 

4=»60  (Mont)  In  determining  whether  an  act 
b  necessary  for  the  immediate  preservation  of 
the  public  peace  or  safety,  and  so  excepted  from 
the  power  reserved  by  Const,  art.  6,  {  1,  as 
amended  in  1906,  to  have  a  referendum  of  the 
act,  the  utmost  that  can  be  considered  is  the 
face  of  the  act,  the  history  of  the  legislation 
and  contemporaneous  dedarations  of  the  Leg- 
islature, the  evil  to  be  remedied,  and  the  natu- 
ral or  absurd  consequences  of  any  particular 
interpretation.— State  v.  Stewart  187  "P.  641. 
«=»64(1)  (Wash.)  Where  un?on8titutional  pro- 
visions are  severable,  their  unconstitutionality 
will  not  render  the  remainder  invalid  if,  when 
the  unconstitutional  portion  is  stricken  out  that 
which  remains  is  complete  in  itself  and  capable 
of  being  executed  in  accordance  with  the  appa- 
rent legislative  intent  entirely  independent  of 
that  which  was  rejected.- Swanson  v.  School 
IMst  No.  15,  Pierce  County,  187  P.  386. 
«=3MM(10)  (Wash.)  If  the  barring  of  certain 
actions  against  officers  of  school  districts  was 
beyond  the  scope  of  the  title,  "An  act  relating 
to  actions  against  school  districts,"  of  Laws 
1017,  p.  332,  it  would  not  invalidate  the  entire 
act  wbidi  bars  such  actions  against  the  dis- 
trict—Swanson  V.  School  Dist  No.  15,  Pierce 
County,  187  P.  386. 

n.  GEinBBJX  AHD  BPEOZAIi  OB  1.0- 

OAL  ukwn. 

«=>89  (CsL)  St.  1919,  p.  8(P7.  repeaUng  Pol. 
Code,  H  8909  to  3958,  and  adding  new  sections 
3959  to  3966.  which  created  eight  additional 
counties  aad  changed  the  boundaries  of  certain 
of  the  existing  counties  of  the  state  of  Califor- 
nia, is  not  general  legislation,  within  Const,  art. 

II,  $  3,  declaring  that  a  Legialatnre  may  by  gen- 
eral and  uniform  laws  provide  for  the  alteration 
of  county  lines,  because  the  act  changed  the 
boundaries  of  several  diGEerent  counties,  for,  had 
it  changed  the  boundary  of  only  onsy  it  un- 


doubtedly would  have  been  spedal.— -Mnndell  v. 

Lyons,  187  P.  9S0. 

In  view  of  the  purpose  of  the  adoption  of 
Const  ait  11,  i  3,  wbldi  was  to  prevent  spe- 
cial legisladOD  changing  county  boundary  lines 
and  to  reiieve  the  Legislature  fr<mi  a  series  of 
attempts  to  have  the  Legislature  divide  old 
counties  and  create  new  ones,  such  section  must 
be  deemed  to  prohibit  the  changing  of  county 
boundary  lines  by  n>ecial  legislation,  and  hence 
St  1919,  p.  857,  which  attempted  to  create  eight 
new  counties  and  change  the  boundary  lines  of 
existing  counties  is  invalid,  being  special  legisla- 
tion.—Id. 

«»»3(6)  (Wash.)  Laws  1917.  p.  332.  barring 
actions  against  school  districts  and  their  officers 
for  noncontractual  acts  and  omissions,  is  not 
contrary  to  C<Mist  art  2,  S  28,  forbidding  pri- 
vate or  special  laws.— Swanson  v.  School  Dist 
No.  15,  Pierce  County.  187  P.  386. 

m.  SUBJECTS  AHD  TITXSS  Or  ACTS. 

«B9lM  (Gal.)  If  the  title  of  the  amending  act 
Itaelf  expresses  the  snbject  dealt  with.  It  is 
sufficient  independently  of  the  original  title. 
—Miller  A,  Lux  v.  Sacramento  and  San  Joa- 
quin Drainage  Dist.,  187  P.  1041. 
«»»IIO!/2(3>  (Wash.)  Concentrated  (Commercial 
Feeding  Stuffs  Act  entitled  "An  act  to  provide 
for  r^iStration  and  guaranty  of  composition  of 
concentrated  commercial  feeding  stoffi^  provid- 
ing against  the  adulteration  of  such  feeding 
Btufb,  declaring  violation  of  its  provisions  to 
be  misdemeanor,"  etc.,  AeM  not  violative  of 
Const,  art  2,  f  19,  requiring  subject  of  bill  to 
be  expressed  in  title,  in  so  far  ss  the  act,  in 
section  3,  provides  that  the  amount  of  crude 
Sber  in  feeds  enumerated  in  section  1  shall  not 
exceed  10  per  cent.,  since  the  provision  as  to 
"adulteration"  in  title  does  not  relate  merely 
to  the  mixing  in  of  foreign  substances,  but  ap- 
plies to  the  adding  of  any  weaker  or  less  nu- 
tritious substance  to  the  more  valuable  portion 
of  feeding  stuffs.- Fisher  Flouring  Mllla  Go,  v. 
Brown,  187  P.  390. 

«=>I2(K3)  (Aris.)  If  proviso  In  section  2861, 
Civ.  Code  1913,  as  to  streets  and  tlioroughfarss 
within  municipal  corporations  being  subject  to 
oontrol  by  municipal  authorities,  was  intended 
as  affirmative  legidation  granting  general  power 
to  the  municipality  to  regulate  and  control  pub^ 
lie  aerriee  corporations  opera^tlng  therein  in 
the  use  of  streets,  it  was  not  pertinent  to  the 
title  of  the  act,  and  violative  of  Oonst  art  4, 

?13.— Pbotnix  Ry.  Co.  of  Arixona  v.  Lount, 
87  P  033 

^r22(l)  '(Wash.)  Under  Const  art  2,  {  19, 
relating  to  subject  and  title  of  acts,  the  title, 
"An  act  relating  to  actions  against  school  dis- 
tricts," of  Laws  1917,  p.  332,  was  sufficient  to 
authorize  a  provision  barring  actioos  against 
school  districts  tor  ntmcontractoal  act  or  omis- 
sion' of  officers  relating  to  park,  playground, 
manual  training  equipment,  etc— Swanson  v. 
School  Dist.  No.  15,  Pierce  County,  187  P.  386. 
«=»r23(4)  (Or.)  Laws  1917,  p.  221.  entitled 
"An  act  to  accept  the  benefits  of  Act  Cong. 
July  11,  1916  (U.  S.  Comp.  St  {{  7477a-7477i), 
the  Shakelford  Bill,  providing  for  federal  aid  to 
states  in  construction  of  rural  post  roads,  "and 
to  provide  for  issuance  of  bonds  *  *  *  to 
meet  requirements  of  said  federal  statute," 
etc.,  htii  not  to  authorize  issuance  of  addition- 
al bonds  to  equal  the  aid  given  by  Act  Cong. 
Feb.  28,  1919,  notwithstanding  secdon  2  of  the 
state  statute,  providing  that  such  statute  should 
cover  "any  other  aid  hereafter  furnished  by  the 
United  States,"  since  to  give  effect  to  quoted 
words  would  violate  Const,  art  4,  g  20,  re- 
quiring an  act  to  embrace  but  one  subject,  to 
be  expressed  in  .title.— Benson  v.  Olcott,  187  P. 
843 

^'l23(5)  (Cal.)  St  1913,  p.  252.  creating  the 
Sacramento  and  San  Joaquin  drainage  district 
wliicb  amended  the  act  of  1911,  and  was  en- 
titled "An  act  to  amend  an  act  entitled  *An  Mt 
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approrint  the  report  of  the  California  dAria 
commisaiOQ,* "  etc.,  "  'directing  tbe  approval  of 
plaos  of  reclsmation  alung  the  Sacramento  riv- 
er,' "  etc.,  is  not,  as  it  specifically  mentioned  the 
San  Joaquin  river,  open  to  attack  on  the  ground 
that  it  induded  matter  not  specified  in  tbe  title 
in  violation  of  Const  art.  4,  §  24,  even  though 
the  title  of  the  act  of  1811  (St.  Ex.  Sess.  1011, 
p.  117)  may  not  have  included  the  San  Joaquin 
river. — Miller  &  Lux  v.  Sacramento  and  San 
Joaquin  Drainage  Diet.,  187  P.  1041. 

IV.  AMENDBKCKT,  REVISION,  AND 
CODIFICATION. 

«=>i2S  (Afont.)  Nothing  in  Const,  art.  6,  I  1, 
as  amended  in  1906.  prevents  a  law  initiated  bj 
the  people  from  being  amended  by  the  I^egisla- 
ture,  or  gives  the  pe(^e  the  right,  in  case  of  all 
initiated  acts,  to  tbe  ultimate  determination  of 
wheth»  amendmeDts  .  shall  be  adopted.— State 
V.  Stewarii  187  P.  641. 

*»I41(2)  (Wadi.)  Const  art  2.  {  87,  forbid- 
ding amendments  b;  reference  to  title,  and  re- 
quiring act  amokded  be  set  forth,  does  not  apply 
to  Laws  1917,  p.  332,  barring  actions  against, 
school  districta  for  noncontractual  acta  «r  omis- 
AODB,  since  the  act  is  complete  in  itaelf  and 
does  not  purport  to  amend  the  prior  law ;  any 
amendment  or  change  being  merely  implied  by 
inconsistency  with  the  prior  law. — Swanson  v. 
School  Dist  No.  15.  "Pierce  Coontr,  187  P.  386. 

V.  KEPEAX.   SUBPBirsIOM,  EZPIBA- 
TION.  AND  BEimrAI.. 

4=3)57  (Obi.)  A  statute,  containing  a  repeal- 
ing clause  to  the  effect  "that  all  acts  and  parts 
of  acts  in  condict  herewith  are  hereby  specific- 
ally repealed,"  repeals  earlier  acta  In  ao  far 
aa  the  same  conflict  with  the  latter  act— Nettles 
V.  Carson.  187  P.  799. 

«=»I63  (Ukl.)  A  statute  which  is  enacted  for 
tbe  primary  purpose  of  dealing  with  a  partic- 
ular aubject,  and  vhidi  prescrUtes  the  terms 
and  conditione  of  that  particular  subject-mat- 
ter, supersedes  a  general  statute  not  refer- 
ring to  the  particular  subject-matter,  but  con- 
taining language  which  might  be  broad  enough 
to  cover  the  subject-matter  if  the  apecial  stat- 
ute was  not  in  existence.— Citizens*  State  Bank 
of  Vid  T.  Oettig.  187  P.  217. 

VX.  OONST&VOnON  AND  OPERA- 
TION. 

<A)  OamaMl  Bvlea  of  Conrtrwetlon* 

^181(1)  (OU.)  The  intention  of  the  Legis- 
lature when  ascertained  most  govern.— One 
Hadson  Super-Six  Automobile,  Model  J,  No. 
4197,  Engine  No.  39527,  v.  State,  187  P.  806. 
4=>18l(l)  (Utah)  Unless  there  is  eome  con- 
stitutional or  other  fundamental  objection,  it 
is  tbe  duty  of  the  courts  to  place  such  a  con- 
struction upon  the  different  provisions  of  _  the 
statutes  as  will  make  the  lejgislatlre  intention 
effective,  unless  prevented  from  doing  so  bli- 
the ordinary  ruleH  and  cbdoqs  of  interpreta- 
tion and  construction. — Woodcock  v.  lioard  of 
Education  of  Salt  I.ahe  City,  187  P.  181. 


«s>2l  1  <CaLAppj  Hie  title  or  headnote  of 
Pen.  Code,  |  W3,  relative  to  the  disturbaii<.-« 
of  public  meetings  other  than  religions  or 
political,  must  be  deemed  a  part  of  the  sub- 
stance of  the  act,  and  accorded  the  same  effei-t 
as  thongh  written  into  tbe  body  of  the  law.— 
Farraher  v.  Superior  Conrt  of  Kern  County. 
Department  3,  187  P.  72. 

4=>2I2  (Nev.)  The  tiegislature  Is  presumed  to 
have  knowledge  of  the  state  of  the  lav  upon 
the  subject  upon  which  it  legidateej — Clovpr 
Vallev  Lend  &  Stock  Co.  r.  Lamb,  187  P.  723. 
<=32l8  (Nev.)  Contemporaneous  construction, 
as  shown  by  long  practice  by  tbe  legal  profes- 
aion  and  omcers,  and  acquiescence  therein  by 
the  Legislature,  la  to  be  resorted  to  only  when 
the  statutory  language  is  of  doubtful  Import — 
Clover  Valley  Land  &  Stock  Co.  v.  Lamb.  187 
P.  723. 

«=>225  fOU.)  A  statute,  aa  Sess.  Lawa  1013. 
c.  82,  primarily  enacted  to  deal  witli  particular 
subjecta,  and  which  preacribes  by  nedfic  des- 
ignatioa  Uie  terms  and  conditions  of  that  par- 
ticular subject-matter,  aupersedes  a  general 
statute  as  Bev.  Lawa  1910.  {  385S»  which  does 
not  spedfically  refer  to  the  particnlar  sabject- 
matter,  but  does  contain  language  broad  enough 
to  cover  the  aubject-matter  if  ue  apeolfic  stat- 
ute was  not  in  ezistenoa.— Nettlea  r.  Carson, 
187  P  769 

<S=>229  (OkL)  To  ascertain  the  legislative 
intent  on  the  various  provisions  of  legislative 

enactments  upon  the  particular  subject,  they 
should  be  construed  together  and  ^ven  effect 
aa  a  whole. — One  Hudson  Super-Six  Automo- 
bile, Model  J.  No.  4197,  Engine  No.  39527,  v. 
State,  187  P.  806. 

*=»225y4  (Cal.)  Code  Civ.  Proc.  S  170,  having 
been  several  times  re-enacted  since  its  first 
enactment  it  must  be  sappoaed  that  the  Legls- 
Uture  intended  it  to  have  the  meaning  and 
effect  given  it  by  previous  decisions  of  the  Sn- 
preme  Court — Lindsay-Strathmore  Irr.  Diat.  t. 
Superior  Court  of  Tulare  County,  187  P.  1056. 
4==>226  (Mont.)  Decision  of  tbe  court  of  a  state 
conatruing  a  statute  afterwards  borrowed  from 
it  will  not,  unless  appearing  to  be  founded  on 
right  reasoning,  be  followed  by  tbe  court  of 
another  state  borrowing  the  Bl^tnte.~State  v. 
Stewart,  187  P.  641. 

^=3230  (Or.)  The  amendment  of  an  sdopted 
statute  does  not,  aa  between  the  adopting  and 
the  adopted  statutes,  affect  the  adopted  stat- 
ute when  the  adopting  statute  set  out  a  com- 
plete copy  of  the  adopted  atatnte,  including  its 
title  and  date  of  approval  and  thai  accepts  it— 
Benson  v.  (Hcott,  167  P.  84S. 

(D)  Retroaetlve  Overatloa* 

<E==>263  (Nev.)  As  a  general  rule,  a  atatnte  will 
not  be  construed  to  operate  upon  paat  trans- 
actions,  but  in  futuro  only.— State  T.  State 
Bank  &  Troat  Co..  187  P.  1002. 

Eveiy  reasonable  doubt  ia  resolved  against 
a  retroactive  operation ;  and,  if  all  the  language 
of  a  statute  can  be  satisfied  by  giving  it  pro- 
spective action  only,  that  construction  will  be 
given  it.— Id. 
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Amended  by  Laws  1915, 

ch.  258  1004 

1915,  chs.  142,  253  ..lOW 

1913,  ch.  286  1002 

1919,  ch.  40   609 


KEW  MEXICO. 

CONSTITUTION. 
Art.  16,  8  2   556 

CODE  1916. 

8  4230   649 

I  6054    555 

LAWS. 

1917,  cb.  42    542 

1017.  ch.  83    660 


OKT.AWOMft. 

CONSTITUTION. 

Art.  2,  I  19   800 

Art  10,  8  20   209 

Art.  18   209 

Art  18,  S  3a   209 

WILSON'S  REVISED  &  AN- 
NOTATED STATUTES 
1903. 

U  6022,  0030.   920 

COMPILED  LAWS  1909. 
88  629&V  6497.  6498,  5510, 


6941 


470 


REVISED  LAWS  1910. 

539    200 

961    235 

967    46(; 

8  1089.  U24.   217 

i  1346    467 

2260    815 

i  2338,  2414   819 

I  2508,  2603,  2604  1100 

3617    806 

3868    799 

3873   1095 

4066,  Bobsec.  2   921 

4680    467 

4694    »17 

4738    479 

8  4867,  4869    802 

4993    474 

5017    4S8 

5043-   213 

I  6244,  5245    262 

I  6285,  5290,  5299   199 

5739    819 

6757    600 

6616    235 

5882    821 

6884   813 

6991   608 

6005   251,  472 

7295    801 

7419    »20 

■  8  8246-8296    217 

LAWS. 

1913,  eh.  82    799 

1915.  ch.  149,  I  1  1098 

1915,  ch.  288,  1  23    217 

1917,  ch.  186    806 

1917,  ch.  188,  8  1   800 

1917,  ch.  226,  8  5    209 

OSEOOK. 

CONSTITUTION. 

Art.  1,    18  864 

Art.  1,     20   839 

Art.  4.     20   843 

Art  6,    8  1,  7,  8  im 

Art  r,  f  3   696»  621 

LORD'S    OREGON  LAWS. 

1 58    839 
102    854 
423   1105 
550.    Amended  by  Laws 

1913.  p.  617  1109 

SS  1074. 1076,  1086, 1067..U09 

I  1241   ffil 

{  3246    603 

OITT  CHARTERS. 

Ashland,  art.  1, 1  1<  Laws 

1S98,  p.  79   593 

Ashland,  art.  7,  8  1>  Bub- 

■  sees.  2.  10.    Laws  18t»S, 

pp.  84,  86   593 

Ashland,   art.    15.    §  2. 
Laws  3^  p.  96   693 
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Ashland,   art.   17,   I  1. 

Lawa  1896.  p.  100. . ...  693 

Portland.  H  265,  284    306 

1808,  p.  70,  art.  1,  fi  1. . . ,  593 
1808.  pp.  S4,  86.  art.  7,  §  1, 

8ul)sec8.  2.  10   593 

1898,  p.  96.  art  15,  6  2. .  393, 

1898,  p.  IW,  art.  17, 1  1. .  5!>3 

1911,   p.  7   596 

1913,  p.  299,  8  2   624 

1913,  p.  617  1109 

1915,  p.  540   854 

1917,  p.  221   843 

1917,  p.  221,  I  2   843 

1917,  p.  272,  I  38  ,  843 

1917,  p.  447    843 

1917,  p.  461    839 

1917.  p.  762,  i  20   839 

1917,  pp.  897,  890-804.  S| 

3,  ^  10-12   843 

1919,  p.  11  1..  839 

1919,  pp.  219.  241   843 


1919,  p.  782   843 

ELOaO.  Jan.  20   843 


UTAH. 

COMPILED  LAWS  1917. 

Ig  570x09,  S70x70,  570x87  820 
870    174 
g  3061-3165    181 
3111.  Amended  by  Laws 

1919,  ch.  63    833 

SS  3113,  3114,  3116-8119, 

3126,  3134    633 

6  4704    181 

gg  5588,  7391.^  178 

LAWS. 

1910.  Cb.  63    833 


WAHHnrOTON. 

OONSTITCTION. 

3.  12  399 

19  386,  399 

28,  S7   386 

REMINQTOICS  CODE  1915. 

{  82    708 

I  179   388 


8  208.  209   708 

340,  408,  409    712 

528-561    30e 

647    708 

947^9   383 

1033    358 

S  1866.  1465,  1468   886 

I  1606-1699    716 

2303,  Bubsec.  13  350 

2447    327 

3453,  8457,  3575   342 

II  6604-1,  6604-9   327 

|§  6876,    6877,  7892-,'{fl, 
7892—39,  7892—42,  7802 

-4S  ... '  1092 

I  8859    3S4 

LAWS. 

1854,  p.  279   896 

1901,  p.  217  1089 

1913,  p.  611   356 

1918,  p.  611.  Amended  by 
Laws  1917,  p.  517  356 

1913,  p.  617,  S  10   356 

1917,  p.  332.  .!  886 

1917,  p.  517  856 

1917.  p.  670.  g  103  aeo 

1919.  pp.  248-liKl,  SS  1-4.  ^ 
6.  10  899 


STENOGRAPHERS. 

See  Abatement  and  Revival,  ^s>9;  Judgment, 
«=»C75;  Trial,  «=»397. 

STIPULATIONS. 

See  Appeal  and  Error,  4=9931;   Master  and 
Servant,  *=>416;  Trial,  «=»394. 

STOCK  FOODS. 

See  Statotes.  ^IIOH- 

STOPES. 

See  Nesligence,  «=>39,  186. 

STOPPING  PAYMENT. 

See  Bilte  and  Notes,  ^s»87S. 

STREET  RAILROADS.  / 

See  Carriers;  Estoppel,  ^s»62. 

I.  ESTABLISHMENT.  COKSTRUOTIOIT, 
AXD  MAINTEBTAHOB. 

®=»28(4)  (Cal.)  An  ordinance  of  the  county 
board  of  supervisors,  giving  an  electric  railroad 
a  francbise  to  construct  turnouts  and  switches 
Id  public  highways,  does  not  authorise  the  con< 
Btniction  and  maintenance  of  an  industrial 
"spur  track,"  in  view  of  the  definitions  of 
"tomonts"  and  "Bwitches."-^mon8  Brick  *Co. 
V.  Ci^  of  Los  Angdes,  187  P.  1066. 

Undier  Gtv.  Code,  §  465,  subd.  6,  giving  rail- 
road power  to  construct  its  "road"  along  streets 
or  highways,  an  electric  railroad,  running  along 
a  city  street,  has  no  power  to  construct  and 
maintain  an  industrial  spur  track,  as  subdivi- 
sion 4,  which  permits  the  construction  of  neces- 
sary appendages  and  adjuncts,  cannot  be  read 
into  BUbdivieion  6,  and  the  amendment  of  1907 
to  section  465,  permitting  construction  of  a 
road  with  one  or  more  tracks,  would  not  change 
the  conetrnction.— Id. 

«8=360  (Ariz.)  though  a  street  railway  fran- 
chise wag  granted  by  a  city,  the  Corporntion 
CommiSBion  had  power  thereafter,  under  Const, 
art.  15,  SS  3  and  6,  and  Civ.  Code  1913,  title  9, 
c.  11,  to  order  the  company  to  change  the 
rotrtes  of  certain  of  its  lines  and  authorize 
abandonment  of  a  portion  of  a  line,  and  such 
order  was  ample  authority  for  abandonment  by 
the  company  of  said  portion;  franchise  not  be- 


ing inviolable  except  upon  mutual  consent  of 
immediate  parties  thereto.— Phoenix  By.  Co.  of 
Arizona  v.  Lount,  187  P.  933. 

In  suit  to  compel  a  street  railway  company  to 
operate  its  cars  over  a  portion  of  its  bne,  the 
order  of  Corporation  Commission,  which  had 
jurisdiction,  authorizing  the  company  to  aban- 
don sudi  portion,  whether  right  or  wrong,  is 
conclusive  (Civ.  Code  1913,  par.  2341).-Id. 

U.  REGULATION   AlTD  OPERATXOK. 

«=»67  (Arit.)  Civ.  Code  1918.  par.  1887,  subd. 
7,  cannot  be  a  limitation  on  powers  of  the  Cor- 
poration CommisBion,  the  provision  as  to  power 
of  cities  with  reference  to  reguliting  and  oper- 
ating street  railways,  etc.,  being  found  in  Bev. 
Ht.  1901,  par.  465,  when  there  was  no  Corpora- 
tion CommiBsion,  bo  that  If  Its  terms  are  in  con- 
flict with  the  ConstitiTtion  or  the  laws  affecting 
the  powers  of  the  Corporation  Commission  it 
would  have  to  give  way.— Pbcenix  By.  Co.  of 
Aritona  v.  Lount,  187  P.  838. 
i^BI(l)  (CalApp.)  Where  a  city  street 
largely  given  over  to  railway  traSe  iB  unpaved 
except  at  the  croBsing,  and  has  double  trackn 
which  are  open  and  unballaBted,  with  exposed 
ties  and  "T"  rails  projecting  their  full  height 
above  the  street  level,  and  are  utilized  by  an 
interurban  car  line,  the  rules  of  caution  ap- 
plicable are  those  applicable  to  the  steam  rail- 
way rather  than  those  a^licable  to  street  car 
traffic— Riney  v.  Paci6c  Electric  Ry.  Co.,  187 
P.  50. 

«=»103(1)  (CatApp.)  Where  there  was  no 
evidence  that  the  motorman  operating  an  in- 
terurban railway  car  di«m>vered,  in  time  to 
avoid  the  acddent,  that  the  pedestrian  cross- 
ing the  tracks  at  a  street  intersection  was  in 
danger  from  which  be  could  not  escape,  the 
doctrine  of  the  last  clear  chance  was  not  ap- 
plicable, though  motorman  ought  to  have  known 
of  pedestrian's  position  of  imminent  danger.— 
Riney  v.  Pacific  Electric  Ry.  Co.,  187  P.  60. 
<S=s>l  17(23)  (Cal.App.)  In  an  action  for  in- 
juries to  a  pedestrian,  who,  in  crossing  street 
with  double-track  railway  of  an  interurban  line, 
was  struck  by  a  car  running  at  a  dangerous 
speed  without  signal  on  the  second  track,  on 
which  be  entered  without  looking  or  listening 
after  leaving  curb  over  40  feet  away,  though 
he  had  an  open  view  for  500  feet,  held,  that 
defendant  was  entitled  to  a  judgment  of  non- 
suit on  the  ground  of  plaintiff's,  contributory 
n^li^nce.— Riney  r.  Pacilic  Mectric  Ry.  Co., 
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SUBCONTRACTORS. 

See  Fnade.  Statute  of,  ^26,  159.  . 

SUBROGATION. 

See  Maater  and  Servant,  «=b847.  880:  Manic- 
ipal  Gorporatioos,  «=»514;  Taxation,  ^ 
631. 

SUBSCRIPTIONS. 

See  CorporatioQs,  ^00,  99,  228. 

SUMMARY  PROCEEDINGS. 

See  Attorney  and  Client,  «ss»49. 

SUPERSEDEAS. 

See  Appeal  and  Brror,  «=»468,  479,  1234. 

SURETYSHIP. 

See  Principal  and  Buret?* 

SURPRISE. 

See  Judgment,  *=»888,  842. 

SURVEYS. 
See  Mine*  and  Minerals,  9^18. 

'  TAXATION. 

See  Appeal  and  Brror,  «»1008,  10B8  ;  Com- 
merce, ©s»72;  Damages,  «»85;  Drains, 
70,  71,  73,  78,  79 ; '  Evidence,  «3»10:  Ex- 
chantre  of  Property,  *=»6;  Manicipal  Corpo- 
rations, «»341,  413,  469,  484,  485,  488.  4S9, 
493,  514,  527,  675,  582,  958,  968;  Waters 
and  Water  Counes,  '8=»138. 

n.  OONSTITUTIONAI.  BEQinRE- 
BfENTS  AMD  BS8TBI0TIOXS. 

«3»49  (CaL)  bood  will  being  part  ot  a  corpora- 
tion's franchise  for  purpose  of  aseeasmait,  pro- 
vision of  St.  1911,  p.  533,  (  5,  for  deduction  for 
good  will  in  asuessing  the  francbise  of  a  corpora- 
tion, violates  Cooet  art.  13,  §  1,  and  section  14, 
Bubd.  "d,"  providing  for  asBeasmMit  of  prooerty 
and  a  franchiae  at  its  actual  ca^  value. — Miller 
&  Lax  V.  Blcfaardson,  187  P.  411. 

m.  tlABIUTT  or  PBRftOKS  AHD 
PBOPBBTT. 

(B)    CorporAtlonK    and    Corporate  8tock 
and  Property. 

®=3l65  (Cal.)  The  franchise  of  a  foreign  cor^ 
poration  to  do  business  in  the  state,  other 
than  in  interstate  commerce;  ia  not  a  property 
right  therein,  and  so  taxable  there,  till  exercised 
there,  and  ceases  to  be  such  when  its  exercise  is 
discoDtinued.— People  v.  Alaska  Pac.  S.  S.  Co., 
187  P.  742. 

^=al7l^  (CaL)  A  foreign  corporation  Itetd  not 
eatopped  to  show  that  during  a  certain  year  it 
exercised  no  franchise  to  do  business  in  the  state, 
other  than  in  interstate  commerce,  and  so  was 
not  taxable  thereon,  by  reason  of  its  report  in 
the  prior  year  as  required  by  tax  law,  nor  by 
its  payment  under  protest  of  the  tax  levied  for 
aucb  prior  year,  nor  by  its  failure  aud  refusal 
to  maice  the  report  in  the  year  in  question,  and 
the  consequent  arbitrary  assessment  on  the 
claimed  franchise. — ^I'eople  v.  Alaska  Pac  S.  S. 
Co.,  187  P.  741i. 

(C)  Pnblla  Properly  and  InBtltmlons. 

<S=9l78  (Cftl.)  Though  government  land  is  not 
taxable,  yet  possessory  rights  thereon  and  im- 
provwnents  made  for  the  convenience  of  such 
possessory  rights  are  subject  to  taxation,  iu 
view  of  Pol.  Code,  |  3050.  subd.  12.-0ity  of 
Pnaadena  T.  Los  Angeles  County,  187  P.  418. 


(D>  HxemptioBs. 

®=3204(2)  (Cal.)  Rule  that  provisions  exempt- 
ing property  from  taxation  are  to  be  strictly  con- 
strued applies  to  exemptions  of  property  held 
in  private  ownership,  but  where  the  question 
is  whether  public  property  shall  be  taxed,  the 
rule  is  that  it  is  not  to  be  taxed  unless  there 
is  express  authority  therefra-. — City  of  Pasadena 
V.  Los  Angeles  Counto,  187  P.  418. 

Since  Cwat.  Art  13,  |  1,  aa  amended  Novem- 
ber 3,  1914,  proTiding  exemptions  fn»n  taxa- 
tion, does  not  define  toe  terms  '*land"  or  "im- 
provementEf"  it  is  to  be  presumed  tbat  the  words 
were  need  in  the  ordinary  acceptation,  and  as 
defined  by  the  statutes  in  force  at  the  time.— Id. 
«=9234  (Cal.)  Water  system,  consisting  o£  pipes 
and  mains  lying  in  and  under  roads  and  streets 
of  county  of  Ijos  Angeles  and  without  the  city 
of  Pasadena,  and  which  was  subject  to  taxation 
for  county  pur^aes  prior  to  aoquisition  there- 
of by  the  cfty,  is  not  exempt  in  view  of  Const, 
art  13,  §  1,  as  amended  November  3,  1914.— 
City  of  Pasadena  v.  Los  Angeles  County,  IH^  P. 
418. 

Water  system,  conaiating  of  pipea  and  mains 
lying  in  and  nnder  roads  and  streets  ot  the  coun- 
ty of  Los  Angdes  and  wtthoot  the  city  of  Pasa- 
dena, and  which  was  subject  to  taxation  for 
count*  purposes  prior  to  acquisition  thereof  by 
the  cfty,  held  to  constitute  "improv«nents"  for 
purposes  of  taxation  within  PoL  Code,  |  3617, 
subdriTand  Clr.  Code,  i  660.— Id. 

V>  LEVY  AND  ASSESSMENT. 

(B)  ABScaBonn  aad  Proeeedinva  for  As- 
sessment. 

<8=>3I6  (Mont.)  Under  Laws  1919,  c.  222,  ($  1 
and  2,  providing  that  a  county  deputy  aaaessor 
shall  receive  nc^  lesa  than  a  specified  sum,  and 
that  the  county  commiasioneia  might  fix  the 
compensation  for  deputies  employed  less  than 
a  year  at  a  rate  not  to  exceed  that  fixed  in  the 
act,  the  compensation  of  a  temporary  deputy 
assessor  may  be  fixed  at  a  smaller  rate  tiian  the 
statutory  minimum  for  a  regular  deputy  asa^ 
sor.— Modesitt  t.  Flathead  County,  1S7  P.  91L 

(D)  Mode  ol  Asseaament  ot  Corporate 

Stock,  Property,  or  Reoelpts. 

<^371i/2  (Cal.)  The  Statutes  of  1911,  p.  530, 
as  to  assessmoit  of  corporate  franchises^  though 
requiring  reports  by  corporations  subject  to  the 
tax,  does  not  require  the  asBessing  board  to  ac- 
cept or  follow  the  figures  submitted  by  corpora- 
tions, but  leaves  the  matter  of  fixing  values  en- 
tirely to  its  best  discretion. — Muier  &  Lax  v. 
KIcbardson,  187  P.  411. 

«=»376(1)  (Cal.)  In  view  of  iU  history.  Const 
art.  13,  i  14,  subd.  "d,"  providing-  for  assess- 
ment and  taxation  ot  corporate  franchises, 
means  the  so-called  corporate  excess,  which  in- 
cludes good  will,  though  such  is  not  the  usual 
or  strict  meaning  of  the  word  "franchise."— 
Miller  &  Lux  v.  lUcbardson,  187  P.  4U. 

(G)  Review,  Correetton,  or  Sottlns  Aalde 
of  Aaacsaakent. 

^=>494  (Cal.)  Courts  cannot  except  where 
there  is  fraud  or  mistake,  go  into  the  matter  of 
an  assessment  being  excessive  and  arbitrary, 
provided  the  method  pursued  in  making  the  as- 
sessment Is  that  prescribed  by  law,  and  the  thing 
assessed  is  the  uing  required  to  be  assessed.— 
MiUer  &  Lux  v.  RlSiaidBon,  187  P.  411. 

TH.  PATMENT  AND  BEFUNDINO  OB 
BEOOVEBT  or  TAX  PAXD. 

«=»53l(l)  (Colo.)  Where  bank  depositary  of 
county  funds  pursuant  to  a  custom  gave  county 
treasurer  deposit  slip  for  amount  of  taxes  du» 
by  a  depositor  in  retnm  for  zeoeipt  for  the  tax- 
es, and  where,  on  failure  of  baidi,  county  treas- 
urer's indemnitor  was  required,  in  indemnifying 
treasurer  for  deposits  lost  to  include  in  pay- 
ment the  amount  of  such  taxes,  the  indemnitor 
could  not  recover  the  taxes  against  tha  d^osi- 
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tor  on  theory  that  it  waa  subrogated  to  rigbts 
of  trpasiirer  to  enforce  claim  tor  taxes,  since  in- 
demnitor's payment  to  treaaurer  waa  to  reim- 
burse him  for  loss  of  deposits,  and  not  a  pay- 
ment of  the  taxes;  the  claim  gainst  depositor 
for  the  taxes  being  in  the  bank's  receiTer.— Na- 
tional Surety  Co.  v.  Canon  Block  Inv.  Co.,  187 
P  522 

«=3>343(8)  (C«l.)  Allegation  that  aaaessmenta  are 
excessive  and  arbitrary  ts  not  equivalent  to  alle- 

{;ation  that  they  vcre  imposed  fraudulently; 
t  being  necesaary  for  fraud  that  there  should 
have  been  a  conscious  failure  by  the  assessing 
official  to  exercise  fair  and  impartial  judgment. 
—Miller  &  Lux  v.  Richardson,  187  P.  411. 

FlaintifF,  in  action  to  recover  taxes  paid  on 
assessment  of  its  franchise,  may,  in  the  absence 
of  allegation  of  fraud,  make  inquiries  of  mem- 
bers of  assessing  boara  only  for  purpose  of  as- 
certaining whether  the  method  prMcribed  by 
the  law  had  been  pursued  in  making  the  aasesa- 
ment— Id. 

DC.  SAIJS  OF  LAND  FOR  HONFAT- 
HEKT  OF  TAX. 

«S9655  (Okl.)  Under  Wilson's  Bev.  ft  Ann.  St 
1903,  S  6022,  requiring  that  on  a  delinquent  tax 
sale  the  land  shall  be  offered  for  sale  at  the 
office  of  county  treasurer,  an  offer  for  sale  at 
the  front  door  of  courthouse  was  not  a  sub- 
stantial compliance,  and  such  sale  was  void.— 
HiU  T.  Turnverein  Qermauia  of  Oklahoma  City, 
187  P.  920. 

IX  TAX  TnXES. 

(B)  Tmx  DeedR. 

«=376l  (Okl.)  Where  the  recital  in  a  tax  deed 
shows  a  sale  to  the  county  and  a  deed  obtained 
by  virtue  of  the  sale  to  the  coimty,  the  deed 
must  contain  a  recital  to  show  the  right  of  the 
<>ounty  under  Wilson's  Bev.  &  Ann.  St.  1003,  S 
0030,  to  purchase  at  such  tax  sale,  end,  unless 
it  does  it  is  void  on  its  face.— Hill  Tarnver- 
ein  Germania  of  Oklahoma  City,  187  P.  920. 

(C)  Actions  to  Coaflrm  or  Trjr  Title. 

^ss>7W  (Kan.)  A  tax  deed  which  has  been  re- 
corded for  over  five  years,  where  Its  holder  has 
never  been  in  open,  notorious,  and  exclusive 
p(MBeB8ion  under  it,  is  not  immune  Im- 

Seachment  by  way  of  defense  when  such  tax 
eed  is  the  foundation  for  a  claim  to  affirmative 
relief.— Trager  v.  Elliot,  187  P.  875. 
9=>804  (Kan.)  Ordinarily,  and  in  view  of  Gen. 
St.  1919,  S  6900  (Civ.  Code  8  15,  subd.  3),  the 
grantee  in  a  tax  deed  must  either  procure  peace- 
able possessioQ  of  the  property  covered  by  his 
deed  within  two  years  after  it  ia  recorded,  or 
must  begin  an  action  to  recover  within  that 
time.— Trager  v.  Elliot,  187  P.  875. 

If  land  remains  vacant  and  unoccupied  after 
a  tax  deed  to  it  is  issued  and  recorded,  and 
thereafter  the  owner  of  the  fee  enters  and  takes 
possession,  the  tax  title  bolder  must  commence 
proceedings  to  secure  possession  within  two 
years  from  the  timetthe  fee  holder  takss  po*- 
session. — Id. 

^E>805(2)  (Okl.)  Where  a  tax  deed  is  void  on  its 
face,  the  statute  of  limitations  of  one  year  aft. 
er  recording  of  the  deed  (Rey.  Laws  1910,  8 
7419)  will  not  run  in  favor  of  the  holder  of  it. 
— Hill  V.  Turnverein  Qermania  of  Oklahoma 
City,  187  P.  r20. 

TAXICABS. 

See  Hunieip^  Corporations,  «S9626. 

TELEGRAPHS  AND  TELEPHONES. 

n.  KEOULATIOK   AKD  OPERATIOIT. 

^=>5i  (Cal.App,)  Where  a  written  offer  to  nur- 
clinse  property  and  business  was  accepted  by 
plaintiff  by  letter  and  telegram,  and,  though 
both  were  delayed  in  i-caching  the  offerer,  the 
offer  was  not  withdrawn  until  after  their  re- 


ceipt, there  was  a  consummated  contract  bind- 
ing the  offerer  when  the  letter  was  mailed,  and 
plaintiff  waa  not  damaged  by  delay  in  delivery 
of  the  telegram,  though  because  of  the  delay  in 
bearing  from  plaintiS  the  offerer  did  not  carry 
out  the  offer  as  he  would  otherwise  have  done. 
— Grover  v.  Western  Union  TeL  Co.,  187  P. 
973. 

Where  plaintiff  by  letter  and  telegram  accept- 
ed a  written  offer  to  purchase  a  business  and 
property,  be  was  not  damaged  by  delay  in  deliv- 
ery of  the  telegram,  though  h^  co-owner  did 
not  sign  the  letter  of  acceptance,  since  if,  be- 
cause of  this  fact,  the  letter  did  not  create  a 
contract,  the  telegram  would  not  have  done  so; 
and.  if  the  letter  created  a  contract  as  to  the 
offerer  and  plaintiff  which  he  could  not  fulfill 
for  want  of  bis  co-owner's  consent,  tha  loss  of 
the  sale  was  not  the  fairit  of  the  telegraph  com- 
pany.—Id. 

TENDER. 

See  Animals,  ^=^61 ;  Arbitration  and  Award, 
«=»7;  Corporations,  ^=>473;  Exchange  of 
Property,  €=^8;  Sales,  ®=»153;  Specific  Per- 
formance, ^=affj. 

«=>I5(3)  (Cal.App.)  By  failure  to  ol^ect  to  a 
tender  as  to  the  mode  of  the  offer,  the  party  to 
whom  the  tender  is  made  waives  the  grounds 
of  the  objections  which  he  had  an  opportunity 
to  state  at  the  time  and  which  coold  tnen  have 
been  obviated  by  the  tenderer.— Smith  Cen- 
tral &  Pacific  Improvement  Corporation,  1&7  P. 
4S6. 

THRESHING. 

See  Master  and  Servant,  4=^363. 

TIME. 

See  Appeal  and  Error,  <8=»846,  616,  622,  624, 
644,  765,  771,  772;  Carriers,  «=>230;  Con- 
tracts,  iS=»212.  305;  Costs,  «3»264;  Courts, 
^37;  Criminal  Law,  «s9l069;  Drains, 
36;  Eminent  Domain.  ^saTS.^',  Exceptions, 
Bill  of,  «s>36,  40.  60;  Judgment,  «s»143; 
Mines  and  Minerals,  ^=>25,  29,  68 ;  Tenne, 

^3»61. 

TITLE. 

See  Intoxicating  Liquors,  <8=»252. 

TORRENS  SYSTEM.  ' 

See  Beeords,  4a»9. 

TORTS. 

See  Action,  «»28;  Banks  and  Banking, 
261 ;  Conspiracy,  ®=»15-22;  False  Imprison- 
ment, ^=»20 ;  Forcible  Entry  and  Detainer, 
«=>34;  Fraud,  <^ll-64;  Libel  and  Slan- 
der, <^21-54;  Malicious  Prosecntion,  9s» 
15-71 ;  Municipal  Cornorations,  •s»762-821 ; 
Negligence,  ^2-1^6;  Nuisance^  «»84; 
Trover  and  Conversion. 

TOWNS. 

See  Criminal  Law,  «=»371. 

TOWN  SITES. 

See  Mechanica'  Uens,  4c»10. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  MABX8  AlTD  MABCE8  STTBJEOTS  OF 
OWNERSHIP. 

<S=>4  (CaLApp.)  That  label  of  rival  tuna  pack- 
ing concern  aJso  contained  de^gn  of  a  fish  did 
not  show  unfair  competition;  for  there  can  be 
no  exclusive  appropriation  of  a  sign  or  symbol 
representing  or  descriptive  of  the  article  to 
which  altached.  but,  to  give  the  right  of  exclu- 
sive appropriation,  the  sign  or  figure  must  be 
an  arbitrary  one,  not  suggestive  of  the  nature 
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of  the  article  eold.— Soutbern  California  FiBh 
Co.  V.  White  SUr  CeDiiinf  Co.,  187  P.  981. 
^>I7  (Cal.App.)  While  eometiniefl  a  color  on  a 
label,  taken  in  connection  with  other  diaracter- 
iaticB,  may  serre  to  distint^lBh  one's  goods,  and 
be  protected  by  the  courts,  as  a  rvAt  a  color 
cannot  be  monopolized  to  diBtiDCUisb  a  product. 
— ^southern  California  Fiab  Co.  v.  White  Star 
Canning  Co.,  187  P.  081. 

IV.  nrrRiifGzacEHT  and  mrrAia 

OOMPETITXOIf. 
(B)  T/Pbmt  Competltlow  Unlawfvl. 

^=>68  (CaLApp.)  The  law  of  unfair  competition 
does  not  protect  purchasers  against  falsehoods 
which  tradesmen  may  tell;  the  falsehood  must 
be  told  by  the  article  itself  in  order  to  make  the 
rule  of  unfair  competition  applicable. — Southern 
California  Fish  Co.  v.  White  SUr  Canmng  Co., 
187  P.  981. 

4=970(4)  (CaI.App.)  Where  the  cnns  used  by 
both  partiei  to  a  suit  for  unfair  competition  in 
sale  of  canned  tuna  were  of  the  style  used  by 
tuna  packing  companies  generally,  the  fact  that 
any  one  was  deceived  by  the  style  of  cans  did 
not  help  plaintiff's  case,  since  he  must  show  de- 
ception from  similarity  of  some  feature  of  de- 
fendant's goods  to  6  distinctiTe  or  peculiar  fea- 
ture of  plaintifl's,  and  not  merely  a  similarity  in 
respect  of  a  feature  common  to  plaintiff's  goods 
and  those  of  others.— Southern  California  Fish 
Co.  T.  Whito  mar  Gaimins  Co.,  187  P.  981. 

Where  the  difference  between  plaiudS'g  and 
defendant's  labels  are  bo  marked  in  other  re- 
spects that,  in  the  absence  of  identity  of  color, 
there  am  be  no  possibility  of  confusion,  a 
cbai^  of  nnfair  competition  falls  to  the 
ground. — Id,  , 

That  label  of  rival  tana  packioc  concern  alao 
contained  design  of  &  fish  did  not  ibow  mifalr 
competition.— Id. 

4=>75  (CaLApp.)  One  who  ao  naniei  and  dress- 
es Us  product  that  a  purchaaer  who  exercises 
ordinary  care  to  ascertain  the  sources  of  its 
manufacture  can  readily  iearn  that  fact  by  a 
reasonable  examination  of  the  boxes  or  wrap- 
pers that  cover  it  has  fairtar  discharged  his  duty 
to  the  public  and  to  Ub  rivals,  and  is  guiltless 
of  that  deceit  which  is  an  indispensable  element 
of  unfair  competition. — Southern  California 
Fish  Co.  V.  Wlute  Star  Canning  Co.,  187  P. 
981. 

(C^  ActlOBa. 

4=393(3)  (CaLApp.)  On  jippeal  from  judgment 
enjoining  defeudant's  sale  of  canned  tuna  desig- 
nated by  labels  siiDilar  to  those  need  by  plain- 
tiff, as  being  imitative  and  calculated  to  deceive 
the  public,  held,  there  was  no  such  similarity  as 
to  sustain  judgment  against  defendant.-~Sonth- 
ern  California  Fish  Co.  y.  White  Star  Canning 
Co.,  167  P.  981. 

TRAFFIC  TERMINALS. 

See  Municipal  CoiporationB,  ^273,  282,  328. 

TRAFFIC  TUNNELS. 

See  Ikninent  Domain,  <&s»119. 

TRESPASS. 

See  Action,  ^:>48;  Eze<;utors  and  Adminis~ 
trators,  ^:a426;  Injonction,  ^»36;  Plead- 
ing, «sp249;  Bailroada.  «s»376;. 

TRIAL 

See  Continuance;  Costs;  Criminal  Law,  €=> 
673-!Si*8:  Dismissal  and  Nonsuit,  ^^7;  Ju- 
ry; New  Trial;  Venue. 

For  trial  of  partlculsr  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  oi  rulings  at  trial,  see  Appeal  and 
Error. 


m.  ooimss  ahd  oohdvot  of 

TBIAI.  IN  GENEIlAIk 

«=>28(3)  (Cal.App.)  Where  witness  testified 
that  buggy  was  in  substantially  the  same  con- 
dition at  the  time  of  the  trial,  ahont  a  year 
after  the  accident,  that  it  was  in  immediately 
after  the  accident,  there  was  no  error  in 
permitting  the  jury  to  view  the  damaged  baggy. 
—Freiburg  t.  Israel.  187  P.  130. 

XV.  JUXaSBTZOM  OF  KVMDMKKJB, 


(Ai  lBtTO«wetloi 


,  Offer,  AftaUasiOH  of 

ice  tm  Qe«e«ml. 


^»46(2}  <|Cal.)  To  put  the  court  in  error  in  re- 
jecting evidence,  which  of  itself,  in  the  state  of 
the  evidence,  was  immaterial,  it  should  have  been 
made  plain  to  the  court  that  it  was  coonted  on 
merely  as  a  link  in  a  chain  of  eividence  to  show 
bad  taith.  by  showing  a  vitiation  of  a  supple- 
mental agreement  set  out  in  the  answer  but  not 
offered  in  evidence.— Royal  Ins.  Co.  of  tdverpoul, 
Ekigland,  V.  Caledwian  InaL  Go.  of  Edinburgh, 
Scotland,  187  P.  748. 

TI.  TAKING  OASE  OB  QUEflTIOlT 
XmOM  JUBT. 

(A)  daeoUoM  of  Law  w  af  Wmmt  Im  Gc^ 

eral. 

(8=>I39(1)  (Aria.)  If  plaintiff,  in  any  Tiew  of 
the  evidence,  was  entilled  to  recover,  the  de- 
fendant's motion  for  an  instructed  verdict  was 
properly  overruled, — Calumet  &  Arizona  Min- 
ing Co.  V.  Gardner,  187  P.  963. 
^3l39(l)  (Colo.)  Sartaiaing  defeodanu'  mo- 
tioDs  for  nonsuit,  where  there  la  evidence  to  go 
to  the  jury,  is  error.— McDaniels  v.  George  Sdl 
Daking  &  Confectionery  Co.,  187  P.  731. 
<^I39(1>  (Mont.)  On  motion  for  nonsuit,  every 
bict  is  deemed  to  be  proved  whi^  the  evidence 
tends  to  estaUish,  and  if,  viewed  in  the  light 
most  &vor«ble  to  plaintiff,  the  evidence  maaeo 
out  a  prima  facie  case,  grant  of  nonsuit  is  ei^ 
ror;  for  a  case  should  not  be  withdrawn  from 
the  jury  unless  u  a  matter  ot  law  Mcovery  can- 
ned be  had  on  any  view  of  the  evidence,  ineiudinf 
legitimate  inferences.— Sprinkle  v.  Anaerwxi,  18i 
P.  90S. 

«=»I39(1)  (OkU  When  the  evidence  addnced 
and  alt  reaaoaable  inferences  to  be  drawn  there- 
frohi  is  such  that  all  reasonable  men  must  nec- 
essarily reach  the  same  conclusion,  then  the 
court  may  direct  a  verdict.— OU  Fields  &  S.  F. 
Uy.  Co.  V.  Treese  Cotton  Co.,  187  P.  201. 

(B)  De»«rv0r  to  Driame*. 

^I56@)  (Kan.)  When  a  demurrer  to  the 
evidence  is  interposed,  the  trial  court  must 
give  all  the  favorable  evidence  the  most  gener- 
ous credence,  and  disregard  all  the  evidence 
contrary  thereto.— Reddy  v.  Graham,  187  P. 
ti53. 

<E=a>IS6(3)  (Kaa.)  A  demurrer  to  plaintiff's  evi- 
dence concedes  every  inference  favorable  tn 
plaintiff  that  might  be  drawn  from  the  en- 
dence;  and,  even  if  some  of  the  testimuny 
tends  to  contradict  his  claim,  it  is  error  to 
sustain  the  demurrer.— Travis  t.  Simpson,  lb7 
P.  ti»4. 

(C)  Dismissal  or  Koasvlt. 

^=>iS9  (Or.)  A  motion  for  nonsuit  is  la  ef- 
fect a  demurrer  to  plaintiff's  evidence,  an  ob- 
jection in  purport  that  it  is  not  sufficient  to 
prove  the  allegations  of  the  complaint,  or  to 
show  that  the  plaintiff  was  entitled  to  recover. 
—Olds  V.  Ilinea,  187  P.  586. 
^»I63  (CaLApp.)  A  motion  lor  iKmsuit  on  the 
ground  Uiat  the  uncontradicted  evidence  ^ows 
n^ligence  of  plaintiff  automobile  driver  in- 
jurtni  at  a  crossing  which  contributed  prosi- 
mately  to  the  injury  is  sufficient  to  inform  both 
court  and  counsel,  and  hilfilled  all  requirements 
of  Code  CiT.  Proc.  8  581,  BUbd.  5,  if  the  moUon 
was  permissible  under  the  pleadings.— Grlswold 
v.  Pacific  Electric  Ry.  Co^  187  P.  60. 


Digitized  by 


CoogI( 


1227  INDEX-DIGEST 

For  CBMa  In  Dec3>ls.  *  Am.IMs.  Ker-No.SerIn  ft  IndexM  Me'  Hune  topic  aad  KET-MVHIKEB 


TvUl 


^=3l65  (Mont)  On  motion  for  nonsnit  every 
fact  is  deemed  to  be  proved  wbich  the  evidence 
tends  to  wtaUiafa.— Sprinkle  t.  Anderacm,  187 
P.  908. 

▼n.  nrsTBiTOTioini  to  jubt. 

(B)  Hcoeaaltr  ADd  SnbJeot-MHtter. 

^»203(3)  (Wyo.)  In  action  for  commiBsiona  for 
procaring  a  purchaser  for  ranch  lands,  leases, 
and  sheep,  defendant  live  itock  company's  the- 
ory of  the  case  being  that  plaintiff  was  not  en- 
titled to  be  paid  commissions  until  defendant 
bad  received  the  whole  of  the  price,  instruction. 
presentinR  plaintiff's  theory  of  the  case  as  well 
as  the  defendant's,  held  not  violative  of  plain- 
tiff's ririitB.— MnrpbT  t.  W.  &  W.  Live  Stock 
Co.,  IST P.  187.  , 


(C)  Form,  Rcqnlsltes,  mad  Baflclencr* 

®=9228(8)  (CaLApp.)  Contention  that  court 
erred  in  aamg  article  "a"  instead  of  "the"  in 
instruction  that,  if  defendant  automobile  driv- 
er's failure  to  sound  audible  signal  was  "a" 
proximate  cause  of  the  accident,  verdict  most  be 
for  i^intiff  in  the  absence  of  contributory  neg- 
lifencs  held  not  well  taken;  possibility  that 
jory  was  misled  being  remote. — EVelburg  v. 
Israel,  187  P.  130. 

«=»234(7J  (Cal.)  An  instruction  that  contribu- 
tory ueglicence  is  an  affirmative  defense  which 
must  be  establisbed  by  the  defoidant  to  the 
jury's  "satfsfactixKi"  by  a  prepcmderance  of  tbe 
evidence,  and  that  if  in  tbe  jury's  mind  the 
evidence  is  evenly  balanced  such  defense  fails, 
heJd  not  likely  to  mislead  the  jury  to  the  prej- 
udice of  appellant  big  requiring  a  higher  de- 

free  of  proof  than  the  law  exacts.— Boa  v.  San 
'raucisco-Oakland  Terminal  Bys.,  187  P.  2. 


<D)  ApplleAbllUr  to  FleadluKS  and  Evi- 
dence. 

^=»248  (M(mt.>  A  statement  in  an  instruction 
that  the  employer  bad  the  right  to  condoct  his 
business  in  his  own  way  was  abstract  and  in- 
complete and  should  not  have  been  given.— Sur- 
man  v.  Cruse,  187  P.  890. 
«=>252(1)  (Cal.)  The  issne  of  bad  faith  of  orig- 
inal Insurer  In  making  adjustment  of  the  loss, 
raised  by  defendant  in  action  on  policy  of  re- 
insurance, may  be  disregarded  in  the  court's  di- 
rection to  the  jury;  no  evidence  having  been 
presented  on  iL— Koyal  Ins.  Co.  of  Liverpool, 
England,  v.  Caledonian  Ins.  Co.  of  Edinburgh, 
Scotland  187  P.  748. 

€=>252(11)  (Mont)  In  a  railroad  employe's  ac- 
tion for  injuries  under  Laws  1911,  c.  29,  it 
was  not  error  to  refuse  an.  instruction  that 
the  burden  of  the  issue  of  eontribatory  negli- 
gence is  on  plaintiff ;  there  being  no  evidence  of 
contributory  negligence  in  any  respect— Cornell 
T.  Great  Northern  Ey.  Co.,  187  P.  902. 

(E)  Requests  or  Prarcrs. 

«»256(10)  (Cal.)  In  an  action  for  the  death  of 
bA  employe  who  left  a  widow  and  minor  chil- 
dren, instructions  on  the  measure  of  damages 
which  authorized  recovery  for  pecuniary  loss 
and  included  as  an  element  of  damage  to  the 
children  the  loss  of  the  care  of  a  father  held 
not  open  to  objeetii»,  for  defendant  desiring 
a  more  emphatic  instruction  limiting  liability  to 
pecuniary  loss,  should  have  requested  it.— West- 
em  States  Gaa  &  Electric  Co.  v.  Bayside  Lum- 
ber Co..  187  P.  735. 

«=9260(1)  (Cal.)  It  is  not  error  to  refuse  re- 
quested instructions  upon  matters  covered  by 
others.- Boa  v.  San  Francisco-Oakland  Termi- 
nal Rys.,  187  P.  2. 

®=>260ll)  (Okl.)  Where  tbe  court's  instructioo 
has  in  substance  covered  the  matter  requested 
in  a  special  instruction,  the  refusal  of  the  re- 
quest is  not  error.— Oil  Fields  S,  F.  Ry,  Co. 
T.  Irefiite  Cotton  Co.,  IfiT  P.  201. 


(O)  Constrnetton  and  Operatloa* 

0=>285  (Mont.)  Inatruetious  are  to  be  Ood- 
sidered  in  the  light  of  the  issues  and  the  evi- 
dence.— Surman  v.  Cruse.  187  P.  890. 
«=3205(1)  (CaLApp.)  The  instructions  must  bft 
read  as  an  entirety.— Freiburg  t.  Israel,  187  P. 
ISO. 

«=>295  (1)  (Montp  Instructions  are  to  be  CMi-  , 
sidered  in  the  light  of  the  issues  and  tbe  evi- 
dence, every  paragraph  is  to  be  read  with  its 
context,  and  the  several  instructions  are  to  be 
considered  together  as  constitnting  tbe  single 
charge  of  Ae  court— Surman  v.  Cruse,  1S7  P. 
890. 

^=3295(6)  (Cal.)  In  an  action  for  injury  to  a 
street  railway  passenger  struck  by  car  from 
which  she  had  alighted,  an  instruction  that  the 
jury  might  consider  the  sotronnding  orcum- 
stances,  inclwiUng  plaintiff's  age  and  knowledge 
or  ignorance  of  her  surroundings,  held  not  prej- 
udicial, when  reading  the  instructions  as  a 
whole,  as  singling  out  or  bringing  into  promi* 
nence  any  isolated  facts.— Boa  v.  San  Frands- 
co-Oakland  Terminal  Bys.,  187  P.  2. 
^s»296  (1>  (Mont)  Though  an  instruction  is 
erroneous  because  incomplete,  tbe  nror  becMnes 
harmless  if  it  is  sapplemented  and  made  com- 
plete by  other  instructions  gtven. — Surman  v. 
Cmse,  187  P.  890. 

®=9296(8)  (Mont)  A  portion  of  an  instruction 
stating  that  tbe  employer  had  the  right  to  con- 
duct his  business  in  his  own  way  is  correctly 
supplemented  and  completed  by  other  instruc- 
tions stating  that  if  the  method  selected  was 
dangerous  and  likely  to  cause  injury,  the  verdict 
should  be  for  plaintiffs,  and  that,  if  it  was  a 
reasonably  safe  way,  the  servant  assumed  the 
risk.— Surman  v.  Cniae,  187  P.  890, 
«=»296(4,  6)  <Cal.)  An  instruction  on  contribu- 
tory nt^ligence  as  constituting  "some  act  on 
the  part  of  plaintiff  which  was  proximate  cause 
of  the  injury,"  objected  to  because  contributory 
negligence  may  arise  from  an  omission  as  well 
as  from  an  act  cured  by  other  instructions 
defining  such  negligence  as  an  act  or  omission. 
—Boa  San  Frandaeo-Oakland  Terminal  Rys., 
187  P.  2. 

IX.  VERDICT. 
(A)  Oeaemt  Verdict. 

*=»343  (CaLApp.)  In  an  action  against  a  rail- 
road for  injunes  to  plaintiff  wife  In  a  derail- 
ment accident,  verdict  of  the  jury  for  plaintiff 
wife  and  husband  implied  finding  against  de- 
fendant railroad  on  the  issue  of  Its  negligence 
under  the  res  ipsa  loquitur  mla— IMorgan  T. 
Southern  I^c.  Co.,  ISf  P.  74. 

(B)  Special  Mat  err  orator  lea  and  Plndlnss. 

€=>365(1)  (Kan.)  Where  jury  were  asked 
whether  defendant  company  was  to  receive 
any  remuneration  for  the  sale  of  live  stock 
shipped  by  one  claimed  by  plaintiff  to  have 
been  defendant's  agent,  other  than  as  commis- 
sion merchant  au  answer  "We  don't  know" 
was  equivalent  to  "No,"  and  meant  that  noth- 
ing more  than  the  commission  was  to  be  re- 
eeived,— Sheerer  v.  Kanavel,  187  P.  ^8. 

X.  TRIAX  BT  COITRT. 
(A)  Hearing  and  Deteruiluntlon  of  Canse. 

«=9374(2)  (Cal.App.)  The  function  or  office  of 
the  jurjr  in  equity,  when  permitted  by  the  chan- 
cellor. IS  advisory  only,  and  the  chancellor  may 
disregard  even  arbitrarily  its  conclusion  or  ver- 
dict in  making  contrauictory  finding. — J.  I. 
Case  Threshing  Mach.  Co.  v.  Copren  Bros.,  187 
P.  772. 

«s>374(2)  (Mont)  In  suit  based  on  fraud  and 

intent  to  cheat  by  liaving  property  in  question 
transferred  to  a  brother,  prayer  being  that  de- 
fendant be  adjudged  to  hold  a  one-half  interest 
in  trust  for  plaintiff,  plaintiff  was  not  entitled 
to  a  jury  trial,  and  the  judge  could  disregard 
findings  of  the  jury.— Bosanatz  T.  Ostronich,  187 
P.  10U9. 
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«s»375  (Cal.)  A  view  of  th«  premises  by  tbe 
court  and  the  facta  gained  therefrom  constitute 
independent  evidance  to  be  considered  the 
court  in  nrriving  at  its  condoaoii.— Cuttins  t. 
Vaughn,  187  P.  19. 


<B) 


PlndluBS   of   Pact  I 
oC  Law. 


id    Come  !«■  Ions 


^391  (Or.)  In  trials  by  the  court  the  findings 
of  fact  must  be  as  broad  as  tlie  issues  and  must 
dispose  of  all  queations  raised  by  the  pleadings. 
— Kee  v.  Carver,  187  P.  1116. 
<Ite>392r2)  (Okl.)  Under  Rev.  Laws  1910,  1 
C017.  cither  party  may  retiuire  special  fisdiiigfl 
of  facts  and  separate  condualons  of  lav  by 
making  timely  request  therefor;  but,  where  no 
request  is  made  until  after  the  court  has  an- 
nounced seDeral  findings  and  conclusions,  the 
right  will  be  deemed  to  have  been  waived.— 
Beck  V.  Finlev.  187  P.  488. 
«=9394(1)  (CaLApp.)  In  fruit  grower's  action 
against  com  mission  merchant  for  accounting  for 
dafisndant's  ctdlection  of  claims  against  carriers, 
where  a  stipulation  entered  into  between  the 
parties  as  to  all  the  claims  filed  against  rail- 
roade  on  plaintiff's  behalf  and  all  the  amounts 
collected  by  defendant  thereon  obviated  the  ne- 
cessity for  an  examination  of  defendant's  ac- 
counts and  furnished  the  court  with  the  needed 
evidence  as  to  the  agf^regate  amount  due,  gen- 
eral findings,  which  did  not  separate  the  facts 
and  assign  them  to  Beveral  alleged  causes  of 
action,  bat  determined  that  the  amoont  for 
which  Judgment  was  awarded  was  due  plainUff, 
were  sufficiently  specific;  it  being  immaterial 
that  plaintiff  had  set  forth  in  the  form  of  vari- 
ous causes  of  action  the  facts  nleting  to  the 
handling  of  his  crops  for  sev^al  different  sea- 
sons or  years.— Fawcett  t.  Edmund  Percke  Co., 
187  P,  89.  ~*  ^ 

te»305a)  (CaLApp.)  Where  the  trial  court 
found  that  a  contract  for  the  sale  of  lumber 
should  be  reformed,  so  as  to  include  an  agree- 
ment between  the  parties  that  inspectors  should 
be  selected  by  defendant's  representative,  and 
directed  that  the  written  agreement  should  be 
reformed,  there  was  a  sufficient  finding  on  that 
issue. — Ilammond  v,  !San  Mateo  Planing  Mi)i 
Co.,  187  P.  144. 

«B>3d6(2)  (Or.)  In  an  action  to  enjoin  interfer- 
ence with  repair  of  a  ditdi  In  which  the  only 
question  at  issue  was  repair  or  enlargement,  a 
finding  on  the  extent  of  plaintiff's  water  right 
in  ditch  should  not  have  oeen  made^— Juanto  t. 
Wrisht,  187  P.  1036. 

^396{3>  (CaLApp.)  Form  of  statement  In 
complaint  tendering  the  material  issue  of  fact 

of  what  the  contract  really  was  is  sufficient  for 
the  purpose  of  the  finding  against  objection  of 
plaintiff.— Brett  v.  Vanomar  Producers.  187  P. 

758 

<^'396(7)  (CalJlpp.)  Finding  should  be  as 
broad  as  tlie  allegation  of  the  complaint  admits 
ted  by  failure  of  the  answer  to  deny.— ^Ayer  r. 
Grondoni,  187  P.  137. 

Finding  should  be  disregarded  where  it  is  not 
as  broad  as  the  allegation  of  the  complaint,  ad- 
mitted by  failure  to  deny,  allegation  being  that 
plaintiff  paid  all  taxes  levied  and  assessed 
against  the  ditch  and  water  rights,  and  finding 
being  that  tlic  "rights"  of  plaintiff  in  and  to  the 
ditch  and  the  water  rights  were  assessed  to 
plaintiff,  and  that  all  taxes  so  levied  and  assess- 
ed on  the  "rights"  of  plaintiff  therein  have  been 
paid  by  him;  it  being  also  founds  that  plaintiff 
owned  only  a  certain  interest  in  the  ditch  and 
waters, — Id. 

€=»397(1)  (Colo.)  In  an  action  by  a  shorthand 
reporter  for  compensation  under  a  special  con- 
tract, the  trial  court  improperly  entered  judg- 
ment for  defendant  on  the  express  reason  the 
whole  matter  could  be  adjusted  in  the  suit  in 
wliich  the  reporter  was  appointed  to  take  evi- 
dence, thus  failing  and  refusing  to  pass  on  the 
pertinent  question  of  the  existence  of  the  spe- 
cial contract  sued  on,  the  sole  matter  in  litiga- 
tion.—KeiUer  T.  Olson,  1S7  P.  813. 


«»3B7(4)  adaho)  A  judgment  wiO  not  be  re- 
versed for  want  of  a  finding  by  the  lower  court, 
unless  there  was  evidence  before  the  court  from 
which  it  was  required  to  make  a  finding  which 
would  countervail  its  other  findings.— Storey  & 
Fawcett  T.  Nampa  &  Meridian  Irr.  Dist..  187  P. 
946. 

«»398  (NJi.)  In  an  action  by  a  broker  for 
commissions  on  tha  sale  of  real  and  personal 
property,  findings  that  defendant,  acting 
through  its  manager,  authorized  plaintiff  to 
procure  a  purchaser  for  certain  property^  and 
agreed  to  pay  plaintiff  a  commiasiou  of  5  per 
cent.,  and  a  finding  that  the  services  of  plain- 
tiff in  procuring  the  purchaser  were  rendered 
with  the  expectation  on  plaintiff's  part,  and 
were  accepted  by  defendant  with  knowledge, 
that  compensation  therefor  should  be  p^d. 
were  not  Inconsistent,  as  being  baaed  both  up- 
on express  and  implied  contract.— Kelly  v.  La 
Cueva  Ranch  Co..  187,P.  547. 
^»404(1)  (CaLApp.)  Finding  of  no  ownership 
In  plaintiff  "except  as  hereinafter  *  *  *  set 
forth"  in  the  absence  of  anvtbing  more  would 
be  one  to  the  effect  that  plaintiff  owned  no  in- 
terest.—Ayer  T.  Orondoni,  187  P.  137. 
«9404(2)  (CaLApp.)  Finding  that  plaintiff  is 
the  owner  of  the  ditch,  subject  to  the  rights  of 
defendants  as  In  the  judgment  set  forth,  though 
appearing  in  the  conclusions  of  law,  is  a  finding 
of  fact.— Ayet  v.  Orondoni,  187  P.  137. 
<^404(5)  (CaLApp.)  Finding  that  plaintiff  is 
the  owner  of  the  ditch,  subject  to  the  rights  of 
defendants  as  in  the  judgment  set  forth,  dis- 
poses ^  the  issue  ci  ownership;  the  interests 
of  defendants  being  giren  in  the  findings.-- Ayer 
v.  Orondoni,  187  P.  187. 

XX  WAXVEB  Ain>  GOBBEOTIOir  OF 
IRREOTTLARITTES  AJTD  EBROR8. 

^=»40S  (Okt.)  Where  court  caused  ease  to  be 
called  for  trial  before  it  had  been  at  iasne  fbr 
ten  days  before  it  was  set  for  trial  and  before 
it  was  heard,  but  where  defendants'  answer  had 
been  filed  for  nearly  a  year  before  trial,  and 
time  to  make  it  more  definite  and  certain  bad 
expired  over  a  monUi  before  trial,  and  trial 
proceeded  without  objection  by  defendants,  Rev. 
Lews  1010,  S  5043,  had  spent  its  force,  and  de- 
fendants' rights  thereunder  were  waived  by 
their  negligence  and  lack  of  diligoice.— Miller 
v.  Drumm  Commission  Cow,  187  P.  213. 

TROVER  AND  CONVERSION. 

See  Action,  ^»28;    Appeal  and  Error,  <3=> 
197,    644;     Assignments,    «=»27;  Chattel 
Alortgagcs,  9=3206;  Mines  and  Minerals, 
61;  Sales,  ^»481. 

I.  ACTS  OONSTITUTIHO  OONVBB- 
SXOK  AMP  IJABII.m' 
THEREFOR. 

<©=>4  (Or.)  In  trover,  it  is  not  enough  that 
the  facts  show  a  trespasa;  yet,  if  the  defend- 
ant exercise  Some  act  of  dominion  or  control 
over  plaintiff's  property  in  denial  of  plaintiff's 
right  or  inconsistent  therewith,  defendant  is 
properly  charged  with  a  oniTersiDn.- Pamds 
V.  Foster  &  Kleiser,  187  P.  627. 
^=39(4)  (Or.)  If  a  person  is  rightfully  in  pos- 
session of  the  property  of  another,  and  is 
neither  asBerting  title  to' it  or  exercising  such 
dominion  over  It  as  is  inconsistent  with  the 
right  of  the  owner,  then  ordinarily  a  demand 
must  be  made  for  the  property,  followed  by 
refusal  to  deliver,  in  order  to  work  a  conver- 
sion.—Daniels  v.  Foster  &  Kleiser,  187  P.  G27. 

n.  Aonom. 

(B)  JnrUdlctloB,  Parties,  Prcllmlaary 
ProceedlHKs,  fuod  PleadinB. 

•£=332(5)  (Or.)  Where  a  courerslon  has  acta- 
ally  occurred,  there  Is  no  neeessi^  of  alleg- 
ing and  proving  a  demand  jad  refusal  ti> 
maintain  an  action  of  troTuu—Daniels  v.  Fos- 
ter &  Kleiser,  187  P.  027. 
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(D)  DanuiveB. 

^s>4l  (Kan.)  One  from  whom  persooal  prop- 
erty baTing  a  aaable  value  ia  wroocfully  taken 
Ilea  a  ripit  to  recover  Buch  usable  valne  as 
actual  damaK«B. — Sansone  t,  Studebaker  Cor- 
poration of  America.  187  P.  673. 
«=>60  (Ean.)  A  finding  of  actual  damases  to 
tbe  amount  of  the  usable  value  of  personal 
property  wrongfully  taken  will  support  a  re- 
covery for  punitive  damages. — Sansone  v. 
Studebaker  Corporation  of  America,  187  P> 
678. 

TRUCK  DRIVERS. 

See  Ifoater  ana  Servant,  «a»40S. 

TRUST  DEEDS. 

See  UortsagH. 

TRUSTS. 

Sec  CSiarftlea,  «=»10;  Jury,  •=»14:  Trial,  ^ 
374;  Wills,  «=>ia 

I.  CBEATION.  3SXI8TENOE,  AlTD  VA- 
LIDITY. 
(A)  Bkp*«ss  Tvvst*. 

<ss>43(8)  (Oal^pp.)  Wltere  parol  evidmce  la 
offered  to  explain  the  intenttmi  of  the  parties  as 
to  whether  a  conveyance  was  a  deed  al>solote  or 
in  trust  It  is  admlMible,  unless  prejudicial  to  a 
third  party  who,  in  good  faith  and  without  no- 
tice, hJui  beeonw  a  purchaser. — ^Union  Tmat  ft 
Savings  Bank  of  Paaadena  t.  Ishkanlan.  187  P. 
757. 

0=n4<(2)  (Kan.)  Evidence  showing  a  trust,  In 
an  action  to  cancel  a  deed  and  to  quiet  title 
to  property  conveyed  by  a  mother  to  her  son, 
held  arafflcient  as  agidnat  a  demnrrer  thereto.— 
Beddy  v.  Graham,  187  P.  653. 
®=>44(2)  ^an.)  In  action  by  a  husband,  who 
had  caused  a  deed  to  land  to  be  made  out  to 
his  wife,  against  her  heirs  for  a  decree  ■  that 
he  owned  the  contract,  on  the  ground  that,  vrith- 
out  any  fraudulent  intent  on  the  part  of  either, 
his  wife  had  agreed  with  him  to  bold  it  in  trust 
for  him,  evidence  held  to  sustain  a  Judgment  for 
plaintiff.— IJ^le  v.  Conzelman,  187  P.  878. 
«==>6I(1)  (Cal.)  Wihere  the  benefidariea  are  sui 
juris,  equity  may  terminate  the  trust  before 
the  end  of  the  period  fixed  by  the  instrument, 
except  where  the  trust  is  a  spendthrift  trust, 
or  where  the  settlor  has  plainly  declared  his 
intention  that  such  power  should  not  exist,  or 
where  a  discretion  aa  to  the  amount  of  income 
to  be  devoted  to  beneficiarieB'  needs  is  vested 
in  the  trustee,  or  where  effect  of  trust  is  to 
direct  accumulations  of  the  income  until  fixed 
time.— Retcher  v.  Los  Angeles  Trust  ft  Sav- 
ings Bank.  187  P.  425. 

That  trustee  has  been  given  diaerotlon  to 
determine  nature  and  character  of  the  invest- 
ments to  be  made  does  not  in  itself  preel\)de 
equity  from  exercising  diseretiou  as  to  termi- 
nation of  the  trust,  where  beneficiaries  are  sui 
Juris  and  seek  termination.— Id. 

Equity  will  not  terminate  trust  upon  ground 
that  beneficiary  by  reason  of  her  age  is  in- 
capable of  bearing  children,  precluding  poBsi- 
bility  of  bli-th  of  other  beneficiaries,  since  it  is 
a  condasive  presumption  that  a  woman  is  ca- 
pable of  beanng  children  aa  long  aa  she  lives. 
—Id. 

Trustee  is  not  precluded,  by  reason  of  lack 
of  interest  in  the  subject-matter,  from  object- 
ing to  termination  of  tmat  or  from  appealing 
from  judgment  terminating  trust  upon  ground 
that  the  age  of  beneficiary  does  not  preclude 
posftibUitv  of  her  giving  birth  to  other  twnefi- 
ciaries. — id. 

(B)  AvHaltlBr  Truta. 

«=»8I(2)  (Colo.)  Where  the  consideration  for 
deed  to  husband  consisted  of  money  rrxl  prop- 
ert.v  which  wife  had  previously  recc.-ed  from 


husband,  not  as  a  gilt,  but  to  hold  for  cod- 
venience,  the  hasband  became  tiie  equitable 
owner,  as  well  as  the  holder  of  legal  tiue,  and 
did  not  acquire  the  property  merely  aa  traatea 
for  the  wife's  benefit— Twombly  v.  Sanve,  187 
P.  524. 

(»=»89(1)  (Cal.)  One  aaaerting  a  resulting 
trust  in  j>roperty  must  establish  it  by  dear 
and  convinciDg  evidence. — Ifoulton  v,  Monlton, 
187  P.  421. 

(O)  Oonatrwtlve  Trasts. 

«»g9  (Mont.)  Where  defendant  promised  to 
lend  financial  aid  to  plaintiff  should  the  latter 
find  a  mine  property  on  which  be  could  secure 
a  lease,  and  purauant  to  such  agreement  plain- 
tiff disclosed  to  defendant  such  knowledge  as  be 
had  concerning  two  elaima,  but  neither  claim 
was  leased,  defendant  was  under  no  liability  to 
account  as  trustee  to  plaintiff  for  a  half  inter- 
est in  other  claims  thereafter  purchased  by  de- 
fendant—Bosanats  V.  Ostrosicb,  187  P.  1009. 
€=»1I0  (Mont.)  Where  plaintiif  claimed  that 
be  disclosed  his  knowledge  as  to  value  and 

Juantity  of  ore  in  a  lode  mining  claim  to  d«- 
eodant,  and  that  the  two  entered  into  an 
agreement  to  view  and  purchase  the  daim,  bat 
that  defendant,  with  intent  to  cheat  plaintiS, 
bad  the  deed  taken  in  the  name  of  his  brother, 
who  transferred  to  defendant  finding  against 

Klaintiff's  contention  that  defendant  held  one- 
alf  interest  in  the  property  in  trust  for  plain- 
tiff, etc..  held  not  contrary  to  the  decided 
we^bt  and  preponderance  of  the  evidenco.— 
Bosanati  r.  Ostronicfa,  187  P.  1009. 

IV.  MANAGEBtEHT  AMD  DUPOftAIi 
OF  TBITBT  FROPBBTT. 

«s»206(l)  (CaLApp.)  Deed  of  trust  from  father 
and  mother  to  daughter,  directing  daughter  to 
apply  the  income  to  the  uaea  of  the  father  and 
mother  during  their  lives  and  the  life  of  the 
survivor,  and,  in  case  the  income  shoold  be  in- 
sufficient to  pay  for  maintenance  of  the  father 
and  mother  ''while  they  both  live,"  to  mortgage, 
lease,  or  sell  the  property,  held  to  .authorise 
mortgaging  of  the  property  by  the  daughter 
after  death  of  one  of  the  parents,  where  the  in* 
come  was  insufficient  for  support  of  the  other. 
— TiSwreQce  v.  Wilson.  187  P.  30. 
«s>206(6)  (CaLApp.)  Where  parents  executed 
deed  of  trust  to  daughter,  directing  her  to  apply 
income  to  uses  of  the  parents  during  their  lives 
and  to  mortgage  or  sell  the  property  if  income 
became  insufficient,  daughters  mortgage  to  her 
husband  to  secure  loan  made  after  having  made 
an  unsuccessful  effort  to  obtain  needed  funds 
from  other  sources  was  valid,  where  the  trans- 
action was  fair  and  conducted  in  good  faith, 
though  the  money  obtained  as  loan  from  hus- 
band was  community  property. — Lawrence  t. 
Wilson,  187  P.  30. 

UNFAIR  COMPETITION. 

£>ee  Trade-Marks  and  Trade-Names,  «sp68-08. 

UNITED  STATES. 

See  Army  and  Navy. 

USE  AND  OCCUPATION. 

e=>t  (Idaho)  Where  one  occupies  another's 
premises  without  any  agreement  for  the  pay- 
ment of  rent  the  law  Implies  a  promise  by  the 
occupant  to  pay  for  the  use  and  occupation  a 
reasonable  rental  value  thereof,  unless  an  agree- 
ment is  proven  to  exist  between  tbe  parties  that 
the  occupancy  is  to  be  without  rent.~Von  Padua 
V.  American  Type  Founders'  Co.,  187  P.  793. 
®=35  (Idaho)  Where  one  in  possession  of  per- 
sonal property  places  it  upon  certain  prem- 
ises, and  retains  it  thereon,  tbe  use  and  oc- 
cupation of  tbe  premisps  is  by  hltn  who  has 
possession  of  the  property. — Vou  Padua  v. 
American  Type  Founders'  Co.,  187  P.  71^ 


Digitized  by 


187  PACIFIC  BEPOBTEB 


1230 


VARIANCE. 

See  iBtoxicating  Liquore,  «r=»250. 

VEHICLES. 

See  Intoricatbiff  liqoort,  «=»244, 249,  253,326. 

VENDOR  AND  PURCHASER. 

See  AsBignments,  ^=948;  Charities,  4=^8; 
Covenants,  «=»20;  E}qaity,  4=:»6&;  Execu- 
tion, «=>275:  Frauds,  Statute  of,  «ss>129; 
Indians,  ^s>15,  27;  Joint  Adventures,  0=»1; 
Loss  and  lagging,  ^=93;  MortKages,  ®=» 
186,  497,  52ft,  B29.  590 :  MuniciT>al  Corpora- 
tions, ^484.  614,  575;  Novation,  €=3-7; 
Pleading,  ^=»8;  B«foTmatioQ  of  Instruments, 
•«»11 ;  Sales :  Schools  and  Scbocd  Districts, 
^»06;  Speofic  Performance,  «=368,  64;  Tax- 
atuHi,  4=>6S5. 

X.  BEQUXUTBSAJID  VAUDtTT  OF 
OOMTBAOT. 

4=»3@)  (Kan.)  Where  the  owner  of  lukd 
writes  to  a  real  estate  broker,  who  is  aeting 
on  his  behalf  and  states  the  terms  on  which  he 
will  sell  it,  the  circnmstance  that  the  broker 
without  owner's  knowledge  is  also  acting  as 
the  acent  of  pTospecttre  purchaser  cannot  con- 
vert tne  negotiatwDa  between  owner  and  brok- 
er into  a  contract  for  the  sale  ot  the  land, 
wUeh  can  be  spedfleaUy  enforced  bj  preapec- 
tive  porefaaser.— NuddM  t.  Talhnan,  187  P. 
054. 

n.  OOWITKUOTIOW  AMP  OFEMMCUUK 
or  OOHTBACT. 

«3»M  (Or.)  The  fair  presiunptitm  is,  ia  the  ^ 
sence  of  contrary  evidCTce,  that,  where  three 
parties  agree  to  pDrchase  real  property  at  a 
given  price,  each  one  is  to  take  an  undivided 
one-third  in  the  real  property  and  to  pay  one- 
third  of  the  price.— Sattery  v.  Oross,  187  P. 
300. 

«33»65<2)  (Oal.App.)  A  sale  in  gross  is  one 
without  regard  to  quantity,  sometimes  termed 
a  contract  of  hazard,  and  vrtiere  land  is  sold 
without  any  specification  of  ouantity,  describe 
ed  as  a  certain  farm,  tract,  loL  or  parcel  by 
street  and  number  only,  the  sale  is  in  groas, 
and  does  not  bind  vendor  to  convey  am'  par- 
ticular Quantity.— UlUer  v.  Moore,  187  P.  763. 

The  disUoction  as  to  whether  a  sale  is  in 
gross  or  not  does  not  entirdy  depend  upon 
whether  or  not  payment  is  to  be  made  in  a 
lump  sum  or  at  so  much  per  foot  or  acre,  or 
upon  the  mode  of  apetafying  the  quantity  of 
the  land,  but  is  goremed  by  the  intention  of 
the  parties  as  shown  by  a  proper  construction 
of  the  contract.— Id. 

Where  city  property  to  be  conveyed  to  de- 
fendant in  exchange  for  defendant's  business, 
described  as  a  '^;ertaln  lot,  37.6x80,"  was 
found  to  be  only  75  feet  deep,  defendant  was 
justified  in  rescinding  the  contract,  for  the  de- 
ficiency was  a  marked  and  important  one  iu 
a  small  city  lot,  and  the  tranaaction  did  not 
come  within  the  doctrine  of  a  sale  in  gross;  a 
purchaser  of  a  city  lot  heii^  largely  iimueoced 
by  its  dimensions.— Id. 

m.  KODIFIOATIOir  OR  RBBOISSION 
OF  COirXRAOT. 

(O)  Rescission  1»t  Pnrebftser. 

^»I07  (Or.)  Words  or  conduct  by  the  vendor, 
indicating  an  intention  to  be  no  longer  bound  by 
the  contract,  is  a  sufficient  repodiatioil  to  war- 
rant the  other  in  resciadii^.— Comely  r.  Camp- 
bell, 187  P.  1103. 

«3o|l3  (CaLApp.)  Where  city  property  to  be 
conveyed  to  defendant  in  exchange  for  de- 
fendant's business,  described  as  a  "certain  lot, 
37.0x80,"  was  found  to  be  only  75  feet  deep, 
defendant  was  justified  in  rescinding  the  con- 
■tract;  for  the  deficiency  was  a  lUarked  and  Im- 


£ortant  one  in  a  small  dty  lot— Miller  v. 
[oore,  187  P.  763. 
4=3|I7  (Cal.App.)  A  vendee  under  a  contract 
for  sale  of  land  cannot  retain  possession  of  the 
proiterty  and  refuse  or  fail  to  comply  with  the 
terms  of  the  contract  of  sale  as  to  the  payment 
of  the  purchase  price,  as  specified  and  stipa* 
lated  in  such  contract,  and  then,  in  an  action 
by  the  piaintiff  to  recover  poaeesston,  set  up 
as  a  deteose  the  fact  that  the  title  of  the  ven- 
dor is  defective  or  not  satisfactory  in  certain 
respects.— Russell  v.  Hawxhnrst.  187  P.  146. 

The  filing  of  a  cross-complaint,  asking  that  a 
contract  oi  sale  of  land  be  annulled,  for  fraud 
and  by  reason  of  defect  in  vendor's  titte,  in  ac- 
tion by  vendor  to  recover  land,  after  having  de- 
clared the  contract  null  and  void  after  notice 
according  to  the  contract,  did  not  amount  to  a 
rescission,  where  vendee  retained  possession  of 
the  land.— Id. 

IV.  PERFORMAVCB   OF  OOHTKAOT. 
<A)  Tine  mmA  Bstate  of  TnAor. 

^:»I33  (Okl.)  Under  a  written  contract  for  sale 
of  land  providing  for  certain  payments  and  the 
retention  of  the  balance  npffl  Ae  vendor  as- 
sisted purchaser  to  secure  a  iiuitdaim  deed 
from  the  balance  of  certatu  heirs,  and  otherwise 
that  purchaser  might  retain  that  amount,  and  a 
contemporaneous  deed  and  general  warranty  to 
the  pDndiaser,  the  vendor  did  not  absolutely 
warrant  title,  but  only  aasnnwd  the  obligation 
of  assisting  the  purchaaer  to  obtain  die  quit- 
dalBi  deed.— Sl^e  v.  IttppeCoe.  187  P.  1Q06. 

V.  BIOBT8  Am  UABILITXBa  OF 
FABTIEa. 
(A)  As  to  BMfe  Oikw. 

9s»f9l  (Cal-App.)  A  vendee  In  a  contract  of 

sale  of  property  which  is  to  be  paid  for  by  in- 
stallments, upon  default  in  the  payment  of  any 
of  which  the  vendor  has,  as  authorised  by  the 
contract,  elected  to  treat  and  dedare  the  con- 
tract null  and  void  and  the  rights  of  the  vendee 
forfeited,  cannot  retain  poBSession  of  the  prop- 
erty and  at  the  same  nme  refuse  to  nay  the 
installment  or  Installments  past  due.— RusseU 

V.  Hawxhurat,  187  P.  146. 

(B)  As  t«  Third  Persras  Im  43«»«rml. 

«=32I9  (CaLApp.)  Evidence  held  to  sustain 
finding  that  defendant  purchaser  of  land  did  not 
assume  to  carry  out  the  sellers*  contract  to 
deliver  fruit  growing  thereon  to  plaintitFs  a»- 
signor^Oalifomia  Tacking  (Corporation  v. 
Rmlraian.  187  P.  77. 

ICI  Bona  Fid*  Pttrohwem. 

4=^229(1)  (Okl.)  Every  person  who  Iwa  actual 
notice  ot  circumstances  sufficient  to  put  a 
prudent  man  upon  inquiry  as  to  a  particular 
fact,  and  who  omits  to  make  such  inquiry  with 
reasonable  diligence,  is  deemed  ta  have  con- 
structive notice  of  the  fact  itaeU.r-Bdnk  v. 
Canfield,  187  P.  223. 

^=»23IU6)  (Wash.)  Where  defendant  employ- 
ed plaintiff  as  agent  in  purdiasing  timber  land 
under  an  agreement  to  share  the  profits  and 
losses,  and  plaintiff  recorded  the  contract  with 
a  certified  list  of  the  land  purchased  thereunder, 
a  purchaser  from  defendant  was  charged  with 
notice  of  plaintiff's  claim  of  Interest  in  the  laud. 
—Donahue  v.  Haskamp,  187  P.  a46. 
«9»232(1)  ((Dal.)  Where  a  person  other  than 
the  vendor  is  in  actual,  open,  and  adverse  pos- 
session,  purchaser  ia  chargeable  with  knowl- 
edge of  all  that  an  inqniry  as  to  the  rights 
and  claims  of  such  person  mi^t  have  de- 
veloped.—Taber  T.  Beske,  187  P.  746. 

TX.  BEMEDIEB  OF  TENBOR. 
(B)  Aottoms  for  P«rehM«  Honer. 

^315(3)  (Okl.)  In  an  action  for  the  balance 
due  on  the  purchase  price  of  land  sold  to  de- 
fendant, held  on  the  evidence  that  a  judgment 
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for  plaintifl  after  an  allowance  to  defendant  M 
eatabtiafaed  by  the  answer  and  preponderance 
was  not  coDtrary  to  the  eTidenee.— Swle  t.  Rlp- 
petoe,  187  P.  lOM. 

VII.  REMEDIES  OF  PUBCBASEB. 
(A)  Recorery  of  Pnreliue  Money  Paid. 

«3»334(S)  (Cal.App.)  The  filing  of  a  crosi-com- 
plaint,  Bskinfr  that  a  contract  of  sale  of  land 
be  annulled  for  fraud  and  by  reason  of  defect 
in  Tendor'a  title,  in  an  action  by  Tendor  to  re- 
cover the  land,  after  having  declared  the  con- 
tract  nail  and  void,  after  notice  according  to 
the  contract,  did  not  amount  to  a  rescission, 
where  vendee  retained  poasesaion  of  tiie  land, 
and  vendee  could  not  recover  back  money  paid 
on  the  contract.— Busaell  v.  Hawxbnrst,  187  P. 
146. 

<8=>335  (CaLApp.)  Where  contract  for  pur- 
cbase  and  sale  of  realty  gave  purdiaper'a  legal 
representative  right  to  recover  money  paH  by 
parciuser  only  in  case  all  inatallmentB  and  in- 
terest had  been  paid  according  to  contract,  Md, 
that  acceptance  by  vendor  from  pnrehaaer'fl 
heirs  of  amonnta  bringing  installments  down  to 
date,  purchaser  being  in  default  at  time  of  bis 
death,  did  not  reinatate  contract,  so  as  to  en- 
title purchaser's  administrator  to  recover  pay- 
ments made  by  purchaser  and  heirs. — ^McNulty 
V.  New  Richmond  Land  Co.,  187  P.  97. 
<|s»34l(2)  (Cal.App.)  In  action  by  administrsr 
tor  of  purchaser  for  return,  p'nrsnant  to  con- 
tract for  purchase  and  sale  of  realty,  of  money 
paid  by  purchaser  under  terms  of  the  contract, 
complaint  was  demurrable  where  it  failed  to 
show  either  due  performance  by  boyer,  express- 
ly made  a  condition  precedent  to  performance 
by  defendant  vendor,  or  waiver  tar  defendant  of 
strict  performance.— McNulty  v.  new  lUchmond 
Land  Co.,  187  P.  07. 

4=9341(2)  (Or.)  A  complaint  to  recover  payment 
made  on  a  contract  for  the  purchase  0;f  land, 
which  alleged  that  defendant  repudiated  the 
contract,  and  that  plaintiif  had  elected  to  ac- 
cept defendant's  reputfiation  as  a  mutual  rescis- 
sion, is  sufficient,  in  the  absence  of  a  motion  to 
make  more  definite  and  certain,  to  allege  resaa- 
sion  by  mutual  agreement,  tho^i^h  the  plaintiff's 
election  was  not  alleged  to  have  been  made  at 
the  time  of  defendant's  repudiation.— Comely  v. 
Campbell,  187  P.  1103. 

«=»34 1  (3)  (Or.)  Testimony  by  defendant  vendor 
that  he  had  declared  a  land  purchase  conb'act 
forfeited  and  had  homed  it  up,  and  that  he  bad 
notified  plaintiff  to  move  off  the  land,  which 
plaintiff  agreed  to  do  as  soon  as  he  could  rent  a 
place,  is  sufficient  to  support  a  finding  of  mutual 
rescission  in  an  action  to  recover  payments  made 
by  plaintiff.— Comely  v.  GampbeU,  187  P.  1103. 

VENUE. 

See  Appeal  and  Error,  <S=>753,  765,  965;  Con- 
stitutional Law,  «=3249:  Corporations,  4=» 
503;  Coats,  •S=>262:  Master  and  Servant. 
«s>3&6:  Prohibition.  «=»3. 

I.  NATDBE  OB  BirBJCOT  OF  ACnON. 

4s>5(2)  (Wash.)  An  action  on  a  promissory 
note,  wherein  defendant's  property  was  attach- 
ed as  security  for  satisfaction  of  any  judg- 
ment, pursuant  to  Bern.  Code  lOlS,  |  047, 
was  not  one  for  the  enforcement  of  lien  on  real 
estate  within  section  32,  providing  that  such 
an  action  shall  be  commenced  in  the  county 
in  which  the  real  estate  is  situated;  an  at- 
tachment proceeding  not  being  an  action.— 
t^tate  V.  Superior  Court  of  Spokane  County, 
187  P.  708. 

^=>5(3)  (NeT.)  Venue  of  action  pertaining  to 
shares  of  stock  of  a  mining  corporation  can- 
not under  Civil  Practice  Act,  {  be  chan»;ed 
to  the  coanty  in  which  the  mines  owned  by  the 
coiporation  were  situated,  on  the  ground  that 
reu  property  waa  invQlred.  since  iharea  ol 


conmrate  stock  mre  personal  property.— Pac« 
V.  Walser.  187  P.  60».  „ 
«s»l7  (Wash.)  Under  Rem.  Code  1915,  I  208, 
though  Uie  county  in  which  the  action  is  com- 
menced is  not  the  proper  one  for  trial,  the 
actitm  may  be  tried  therein,  unless  defendant 
files  an  affidavit  of  merits  and  demands  that 
trial  be  had  in  the  proper  county;  and,  when 
defendant  shows  that  the  county  is  not  the 
proper  county,  he  is  entitled  as  a  matter  of 
right  to  traniifer  to  the  county  of  his  resklence. 
—State  T.  Superior  Court  of  Spokane  Connty, 
187  P.  708. 


IXL 


VKNUB  OB  PEiAOB 


OKAKOB  OF 

OF  TBIAI.. 

«=M2  (Okl.)  Rev.  Laws  1910,  |  4680,  does  not 
require  the  grant  of  a  change  of  venue  when 
any  particular  showing  is  made  therefor,  but 
vests  the  court  with  a  sound  Jurisdiction  upon 
the  showing  made  by  applicant.— Southwestern 
Surety  Ins.  Co.  v.  Board  of  Com'rs  of  Coal 
County.  187  P.  467. 

«»56  (Wash.)  Under  Rem.  Code  1015,  |  208. 
providing  that  at  the  time  of  answering  or  de- 
murring an  affidavit  of  merits  shall  oe  filed 
and  motion  made  for  change  of  venue,  defend- 
ant may  make  the  demand  when  he  appears 
in  the  action,  rather  than  only  when  he  ap- 
pears by  the  particular  pleas  of  answer  or 
demurrer  mentioned.— State  v.  Superior  Court 
of  Spokane  Coanty,  187  P.  708. 
^=>6I  (Nev.)  The  time  for  demanding  diange 
of  venue  be^ns  to  run  from  the  date  of  serv* 
ice  of  Rummons.— Page  v,  Walser,  187  P.  609. 
®=369  (Wash.)  Defendant's  motion  for  change 
of  venae  on  the  groond  of  residence  under 
Rem.  Code  1915,  (  208,  is  not  to  be  nullified 
by  counter  motions  of  plaintiif  setting  up  oth- 
er grounds.— State  v.  Superior  Court  of  Spo- 
kane County,  187  P.  708. 
^»77  (Wash.)  Where,  when  defendant  filed 
motion  for  change  of  venue  under  Rem.  Code 
1915.  I  208,  she  asked  removal  to  the  county 
of  her  residence,  not  only  on  the  ground  of ' 
residence,  but  also,  under  section  209,  on  the 
ground  of  convenience  of  witnesses,  she  did  not 
waive  her  absolute  right  to  removal  on  the 
ground  of  residence  by  asking  for  removal  on 
the  other  ground.— State  v.  Superior  Court  of 
Spokane  County,  187  P.  708. 

VERDICT. 

See  Trial.  «=s843-^. 

WAIVER. 

See  Action,  «b»5S;  Chattel  Mortgages, 
172;  Master  and  Serranl^  «S9888^;  Salea, 
«»481. 

WAR. 

See  Joint  Adventures,  e=>5. 

WAREHOUSEMEN. 

<S=»20  (Okl.)  Uniform  Warehouse  and  Receipt 
Act,  i  23,  providing  that  if  authorised  by  agree- 
ment or  custom  a  warehouseman  may  mmgle 
fungible  goods  with  other  goods  of  the  same 
kind  and  grade  in  which  case  the  deporitors 
shall  own  the  entire  mass  in  common  and  be 
each  entitled  to  his  proportionate  part  thereof, 
refers  to  all  warehousemen,  whether  bonded 
or  not,  and  notwithstanding  Ber.  Laws  1910, 
f§  1089, 1124.  824fr-8296.— (^tisenB'  State  Bank 
of  Vici  V.  Gettig,  187  P.  217. 

WATER  BOSS. 

See  Insurance,  €=>296. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  F/rrnr,  <Jt=9Q12.  1071;  Constitu- 
tional Law,  «=:9l35,  205,  206;  I>raia8:  Emi- 
iwnt  Domain,  «b>235,  213;  Evidence,  tfssa 
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10, 18:  Jadgw,  ^»42, 44,  SI;  Judcmoit, 
21;  Limitation  of  Actions.  «b>22,  48.  SI; 
Sfandamus,  ^»14,  110;  Mechiinics*  Liens, 
<s»13,  ISO,  180;  Mines  and  Minerals,  ^ 
2S,  20:  HortKasoB,  «=»16S;  NavipiUe  Wa- 
ters; Newspapers,  ^saQi  PropertTi  4=93; 
Taxation,  ^2S4 ;  Trial.  «3»396. 

X.  A]PPBOFRIATION  OF  RIGHTS  XH 
PUBLIC  LATTDS. 

^=>2I  (Cal.App.)  The  firit  locator  on  mining 
irround  has  no  right,  by  custom  or  otherwise,  to 
allow  "tailings"  to  run  free  in  gulcb  through 
which  stream  nina,  and  render  valnelesa  the 
mining  claims  of  mbsequent  locators  below 
him.-^pps  T.  Allison's  Mines  Co.,  187  P. 
448. 

As  between  locators  of  mining  claims  on  a 
stream  flowing  tfaroagh  the  pablic  domain,  the 
rule,  "Qui  prior  eat  tempore,  potior  est  jure," 
is  ^plicable,  but  the  upper  locator,  though 
subsequent,  and  though  possessiDg  a  suborm- 
nate  rii^t,  may  malce  reasonable  use  of  the 
waters  of  the  stream,  despite  some  conse- 
quent deterioration  in  them,  the  reaaonatdeness 
to  be  determined  by  Uie  jury  on  the  facts  of 
each  case.— Id. 

The  locator  of  a  placer  mining  claim,  not- 
w-itb standing  bis  failure  to  record  his  location 
notice  within  the  time  prescribed  by  Civ.  Code, 
1  1426d,  ac9uired  not  only  a  right  of  poaaeaaton 
which  be  did  not  forfeit  mere^r  because  of  bis 
neglect  to  make  a  timely  record,  but  idso  a 
location  which,  if  imperfect,  was  nevertheless, 
superior  to  any  other  location  on  tiie  same 
ground  that  ouiera  might  snbaequently  have 
attempted  to  nuke;  hia  right  to  use  water 
reasonably  necessary  for  benefidal  use  on  liis 
claim  being  superior  to  any  rights  in  others 
to  use  the  water  on  their  aubaequently  located 
claims  on  the  pnbUe  domain  lybif  farthar  up 
the  gnlcb.— Id. 

n.  KATUBAL  WATER  COITRSES. 

(A)  Blpnrlu  lUcbta  Ik  OeBcr*!. 

^s>38  <Cal.App.)  A  nonnavigable  stream  In 
(^lifomia,  which  ordinarily  is  of  small  width, 
cannot  be  deoued  to  Include  storm  waters  which 
escape  twm  the  bed  of  the  stream  and  may 
spread  over  surroonding  territory  to  the  ex- 
tent of  a  mile  or  more,  so  the  banks  of  such  a 
stream  must  be  dicemed  located  approximately 
at  the  edges  of  the  stream  as  it  flows  in  ttme 
of  normal  water.— San  Pedro,  L.  A.  A  S.  L.  B. 
Co.  V.  Simons  Brick  Co.,  187  P.  62. 

By  the  term  stream,  sb  applied  to  a  non- 
navigable  stream  in  California,  is  meant  water 
which  has  a  regular  flow,  and  not  that  depos- 
ited during  time  of  storm  which  immediately 
runs  away  leaving  a  mere  stretch  ot  sand  and 
rock.— Id. 

(B)  Obstrnetlom  and  Detentlra. 

^=351  (Okl.)  Every  riparian  owner  upon  wa- 
ter flowing  in  a  defined  channel  so  as  to  consti- 
tute a  water  course  has  the  right  to  insist  that 
the  water  shall  continue  to  run  as  it  has  been 
BcCQStomed,  and  no  one  can  change  or  obstruct 
its  course  injuriously  to  him  without  being 
liable.— Bnrkett  v.  Bayea,  187  P.  214. 

<D)  DlTenlma. 

^»B0  (Okl.)  A  riparian  owner  may  change  the 
channel  of  a  water  course  upon  hia  own  prem- 
iacB,  provided  be  returns  toe  water  Into  the 
original  water  course  before  it  leavea  hia  prem- 
ises.—Burkett  v.  Bayes,  187  P.  214. 
<g=»89  (CaI.App.)  Where  land  waa  conveyed 
coramendng  at  a  point  near  the  Los  Angeles 
river,  a  nonnavigable  stream,  and  it  appear- 
ed that  the  land  was  some  300  feet  away 
from  the  bank  of  the  stream  in  ordinary  wa- 
ter, the  conveyance  cannot  be  construed  as 
including  the  land  to  the  center  of  the  Btream, 
bv  virtue  of  Civ.  Code,  §  8iJ0,  and  Code  Oiv. 
Proc.  I  2077,  for  tbe  river  bank  was  not  fixed 


as  a  aonnmeiit  'oontroning,  ancl  tbe  expres- 
sion "near  tbe  river"  cannot  be  deemed  equiv- 
alent to  a  description  reading,  "at  the  nver 
bank."-San  Pedro,  L.  A.  &  sTl*  B.  Ga  t.  Si- 
mons Brick  Co.,  187  P. 

T.  SUBFAOS  WATERS. 

^»II7  (CaLApp.)  Where  two  adjacent  parcels 
of  land  belong  to  different  owners,  one  being 
lower  than  the  other,  and  surface  waters  from 
the  higher  have  been  accustomed  by  natural 
now  to  pass  over  the  lower,  the  owner  of  the 
higher  land  has  an  easement  for  the  escape  of 
storm  waters  to  the  lower  tract,  charged  with 
a  COTre^onding  servitude.— Jaxon  v.  Clapp,  187 
P.  69. 

^»II8  (Cal.)  At  common  law  flood  waters  were 
deemed  a  natural  enemy  of  all,  and  each  man 
had  the  right  to  protect  bis  property  as  he 
miyht  against  such  water,  and  damage  to  his 
neigUwr  by  reason  of  tbe  diversion  of  flood  water 
waa  damnum  absque  injuria.— Miller  &  Lux  v. 
Sacramento  and  San  Joaquin  Drainage  Dist., 
187  P.  1041. 

«»II8  <Cal.AppO  The  doctrine  that  of  two 
adjoining  Iota  the  lower  must  receive  the  bur^ 
den  of  atonn  waters  discharged  from  the  upper 
has  no  application  to  dty  lots,  and  tbe  owner 
of  such  a  lot  may  alter  its  surface  in  any 
manner  essentlBl  to  ita  enjoyment,  though  in- 
terfering with  the  flow  ot  water  from  or  onto 
an  adjoining  lot.  without  renderinK  Umaelf 
liable  in  damages.— Jaxon  v.  Clapp,  187  P.  69. 
^110(2)  (Cal_A.pp.)  The  owner  of  one  of  two 
adjoiniiv  tracts,  whether  in  the  city  or  in  the 
country,  baa  no  right  to  erect  a  brick  wall  caus- 
ing a  large  accumulation  of  storm  waters  dis- 
charged through  vents  upon  the  adjoining  land, 
though  such  land  is  naturally  lower,  and  be- 
fore construction  of  tbe  waU  carried  off  tbe 
natural  surface  water  of  tbe  other.— Jaxon  v. 
Clapp,  187  P.  60. 

^M9(2)  (Okl.)  Each  proprietor  may  divert 
surface  water,  cast  it  baa  upon,  or  pass*  it 
along  to,  tbe  adjacent  proprietor,  provided  he 
can  do  ao  without  injury  to  audi  moprietor^ — 
Burkett  v.  Bayes.  187  P.  214. 
«=9|26(2)  (CaLApp.)  In  an  action  for  injuries 
to  plaintiffs'  lot  and  house  from  waters  collect- 
ed on  defendants'  land  by  their  brick  wall  and 
discharged  through  drainage  bolea,  evidence 
that  tbe  damage  was  caused  by  the  wall  and  not 
by  heavy  rainfall  held  aufflcienb  to  sustain  find- 
ings for  plaintiffs.— Jaxon  v.  Clapp,  1ST  P.  68. 

VX.  APPROPRIATION  ABD  PRE. 
SCRIPnOK. 

<3=>130  (N.M.)  Artificial  waters  are  not  sub- 
ject to  appropriation  under  the  statutes  of  thin 
state,  in  view  of  Const,  art  16,  fi  2,  and  of 
Code  1915,  i  5654.  defining  what  waters  are 
subject  to  apnropriation.— Hagerman  Irr.  Co. 
V.  East  Grand  Fiaina  Drainace  Diet,  1S7  P. 
555. 

Natural  waters  flowing  in  streams  and  water 
courses  are  subject  to  appropriation,— Id. 

The  creator  of  an  artificial  flow  of  water  is 
the  owner  thereof  ao  long  as  it  ia  confined  to 
his  property,  but  when  such  waters  are  depos- 
ited in  a  natural  stream  and  tbe  creator  of 
the  flow  has  lost  his  dominion  over  them,  the 
waters  are  subject  to  impropriation' and  use. 
—Id. 

bI38  (CalApp.)  For  defendants  to  acquire 
prescriptive  rights  to  Interests  in  a  dltcb  and 
waters  flowing  therein,  it  is  not  necessary  that 
they  should  pay  taxes  specifically  assessed  on 
the  ditch  and  water  rights,  but  it  is  enough  that 
the  interest  of  each  in  the  ditch  and  water 
right  had  become  appurtenant  to  bis  land,  and 
that  tbey  paid  all  taxes  levied  and  assessed  on 
their  lands,  as  sucb  apparteoant  interests  must 
be  considered  as  included  in  the  assessmeuta 
of  the  lands.— Ayer  v.  Qrondoni,  187  P.  137. 

Plaintiff's  right  to  tbe  use  of  water  being  pri- 
or to  that  of  defendants,  they  could  not,  by  ad- 
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verse  user,  n^qnire  title  to  tbe  5  Indies  of  wa- 
ter that  plaintiff  was  all  tbe  time  puttins  to  a 
benefioial  use.— Id. 

€=5>I42  (N.M.)  Where  waters  from  an  artUI- 
fial  stream  created  by  an  owner  Uiereof  are 

deposited  into  a  natural  stream,  bo  that  the 
creator  of  tbe  flow  has  lost  bis  dominion  over 
it.  the  appropriator  of  the  waters  can  acgnire 
no  right  as  against  the  creator  of  the  flow  to 
require  him  to  continue  suppbing  such  wa- 
ters to  the  stream. — Hagerman  Irr.  Co.  v.  Bast 
Grand  Plains  Drainage  Dist,  187  P. 

TThere  a  drainsgc  district,  organized  under 
the  statutes  of  this  state,  constructs  a  drain- 
age ditch,  the  waters  of  whidi  flow  into  an 
irriitation  canal,  no  right  on  the  part  of  the 
irrigation  canal  exists  to  require  a  continua- 
tion of  such  flow  of  water.— id. 
^=>I52(10)  (KeT.)  In  proceedings  for  the  de- 
terminatioD  of  water  rights  pursuant  to  the 
\Vater  Law.  the  ultimate  findings  of  the  state 
engineer  are  entitled  to  great  respect,  but  do 
not  take  from  the  district  court  on  exceptions 
the  power  to  grant  relief  to  a  party  whose 
rights  may  have  been  infringed  by  the  engi- 
neer.—Scossa  V.  Church,  187  P.  1004. 

-Vni.  ASTIFIOIAI.    POIIPS,  RESER* 
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.  >I7I(2)  (OaLApp.)  A  railroad  company,  in 
constructing  a  bridge  across  a  stream,  must 
exercise  ordinary  care  to  avoid  Injury  to  neigh- 
boring lands,  and  must  guard  against  such 
flood!  or  freshets  as  men  of  ordinary  prudence 
can  foresee,  and  should  employ  engineers  of  at 
least  ordinary  ability,  and  must  take  into  ec- 
rount  tbe  laws  of  hydraulics,  tbe  natural  for- 
mation of  tbe  eoontry,  tbe  character  of  the 
stream,  its  habits  and  nistoryj  to  the  extmt  of 
learning  its  probable  bebanor  under  condi- 
tions which  experience  has  shown  are  likely  to 
recur,  so  as  to  guard  agaiinst  Injury  which  may 
reasonably  be  antldpated,  not  only  from  the 
usual  state  of  the  stream,  but  also  from  such 
extraordinary  floods  ajid  ireBhets  as  msy  rea- 
sonably; be  anticipated,  in  view  of  the  stream's 

gast  nistory  and  known  behavior,  but  is  not 
ound  to  provide  against  such  extraordinary 
flooda  as  have  never  been  known  to  occur  and 
which  competent  and  skilled  mi^neers  could 
not  reasonably  antiripate.— Asher  v.  Padflc 
Electric  Ry.  Co.,  187  P.  976. 

If  tbe  cUrection  of  tbe  flow  of  flood  water 
during  excessive  rainfalls  constantly  changed, 
so  that  no  engineer,  however  familiar  with  the 
known  habits  of  the  stream,  could  foresee  at 
what  angle  the  water  of  any  flood  might  strike 
the  bents  and  swsy-bracea  of  a  bridge,  it  could 
not  be  claimed  that  tbe  owner  of  the  bridge 
was  negligent  because  it  did  not  place  the  bents 
and  swa^-braoes  at  some  particnlar  angle  with 
'  the  longitudinal  direction  of  the  bridge,  or  with 
the  ever  changingaiis  of  tbe  flood  waters.— Id. 
«=»I77(1)  (Okl.)  Where  defendant's  predeces- 
sor built  a  levee  on  his  land  to  ward  off  aur- 
fiice  waters  without  obstructing  tbe  flow  of  any 
natural  water  course,  or  damaging  an  upper 
proprietor  until  the  latter  diverted  water  from 
tbe  natural  course  into  an  artificial  cbanoel 
emptying  on  land  of  defendant  and  against  such 
levee  without  retnndng  to  original  channel,  tlie 
upper  proprietor  could  not  enjoin  the  repair 
and  maintenance  of  such  levee,  although  it  ob- 
structed and  cast  back  on  his  land  the  water 
flowing  through  such  artificial  channel.— Bur- 
kett  V.  Bayes.  187  P.  214. 
^=>l7g<3)  (Cal.App.)  In  an  action  against  a 
raflroad  comijany  tor  damages  from  an  over- 
flow of  plaintifTs  land,  resulting  from  tbe  rail- 
road's negligence  in  the  conetructiou  of  a 
bridge,  evidence  that  other  lands  upon  the 
stream  were  inundated  by  the  same  flood  is  in- 
admissible to  support  the  defense  that  the 
flood  was  extraordinary  and  unprec^entcd,  un- . 
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less  it  be  shown  that  there  is  a  similarity  of 
location,  surroundings,  and  conditions  as  be- 
tween tbe  respective  lands.— Asher  v.  Paciflc 
Electric  Ry.  Co.,  187  P.  976. 

In  an  action  by  a  landowner  for  damages  by 
flooding,  alleged  to  have  been  caused  by  tbe 
placing  of  bents  or  sway-braces  of  a  bridge  at 
an  improper  angle,  testimony  of  other  land- 
owners along  a  stream  as  to  the  damage  done 
by  successive  floods  to  their  land  was  admis- 
sible, to  show  that  the  axis  of  the  flood  waters 
changed  from  time  tb  time  withont  any  appar- 
ent reason,  striking  first  one  bank  of  the 
stream  end  then  tbe  other.— Id. 
e=>\79{4)  (Cal-App.)  In  an  action  by  a  land- 
owner against  a*  railroad  for  damages  from 
fiooding.  alleged  to  have  been  caused  by  defec- 
tive construction  of  a  bridge,  the  burden  was 
upon  tbe  plaintiff  to  show  By  a  preponderance 
01  the  evidence,  not  only  that  defendant  was 
negligent,  as  alleged,  bat  that  such  negligence 
was  tbe  proximate  or  concurring  proximate 
cause  of  the  iujury.— Asher  v.  Pacific  Electric 
Ry.  Co.,  187  P.  976. 

^=7(79(4)  (Okl.)  In  action  to  enjoin  and  re- 
strain defendant,  a  lower  proprietor,  from  re- 
building and  maintaining  a  levee  built  on  his 
lands  to  ward  off  surface  waters,  and  which 
did  not  obstruct  the  flow  of  any  nstural  water 
course,  or  damage  plaintiff,  until  he  had  di- 
verted water  to  an  artificial  channel  emptying 
against  such  levee,  held,  on  the  evidence,  tbat 
a  judgment  permanently  enjoinina  defendants 
was  against  the  weight  of  the  evidence. — Bnr- 
kett  V.  Bayes,  187  P.  214. 

®=>I79(5)  (Cal.App.)  In  an  action  for  dam- 
ages from  flooding;  alleged  to  have  been  caused 
by  negligent  re-enforcing  and  sway-bracing  a 
bridge,  court  did  not  err  in  charging  tbe  Jory 
that  they  must  assume  condusively  tbat  the 
bridge  was  not,  as  orii^nally  built,  of  improper 
length,  type,  or  location,  and  that  in  deter- 
mining whether  defendant  was  negligent  in  re- 
constructing, rebradng,  and  re-enCordng,  thej 
sboold  be  guided  in  the  light  of  the  circum- 
stances and  surroundingB  at  the  time  of  audi 
reconstruction.— Aslier  v.  Fadflc  ISlaetric  By. 
Co.,  187  P.  976. 

IX.  PVBUO  WATBB  BVPPLT. 

(A)  Doaiestle    mmA    M«iUel»al  ParposM. 

4e»200(2)  (Or.)  Franchise  contract  between 
city  and  power  company,  whereby  tbe  company 

Sreed  to  install  as-  many  fire  hydrants  as 
Duld  be  ordered  by  the  city,  for  which  the 
city  agreed  to  pay  Si  a  month  eadi  for  five 
years,  after  which  the  company  was  to  main- 
tain and  install  hydrants  without  cost  to  the 
city,  held  a  rate-making  contract  made  by  the 
city  not  exelusively  in  its  proprietary  capacity, 
so  tbat  the  Public  Service  CommiBsion  could 
order  the  company  on  its  petition  to  discon- 
tinue free  hydrants  and  charge  tbe  city  93.90 
a  month  for  each  hydrant. — City  of  HiUsboro 
V.  Public  Service  Commission  of  Oregon,  187 
P,  617. 

IR)    IrrI|[«tloii    and    Otber  AvrienUnrml 
Pmrpoaea. 

«s92i6  (Or.)  Laws  1917  p.  7^,  |  20,  relating 
to  the  issuance  of  bonds  oy  an  irrigation  dis- 
trict, and  allowing  every  owner  of  one  acre  of 
land  or  more  to  vote,  is  not  invalid  as  violat- 
ing Const,  art.  1,  8  20.— In  re  North  Unit  Irr. 
Dist.  in  Jefferson  County,  187  P.  839. 
4s»224  (Idaho)  An  irrigation  district  is  a  mu- 
□idpal  corporation  and  its  property  is  public 
property.— Storey  &  Kawcett  v.  Nampa  &  Me- 
ridian Irr.  Dist,  187  P.  946. 
«=>230(1)  (Or.)  Though  Laws  1919,  p.  11,  fix- 
ing legal  <-harKes  for  the  publicatira  of  notice 
end  siimmnna,  derlaros  that  aflSdavits  of  proof 
of  publication  shall  state  the  amount  of  tba 
charges,  the  purpose  of  the  act  was  merely  to 
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PKTflnt  orerdiarKe,  and  an  affldavit  of  notice 
of  pQblicatiOD  of  an  election  for  the  isBuajoce 
ol  irrigation  txHtds  is  not  invalid  because  it 
failed  to  state  the  amount  paid  the  publisher, 
tbe  act  authorising  the  issuance  of  bonds  pro- 
Tiding  that  no  irregularity  vbich  did  not  in- 
JuriouBlr  affect  the  rights  of  the  parties  shall 
be  regarded.— In  re  North  Uait  Irr.  Dist.  in 
Jeffervui  County,  187  P.  889. 

WEIGHTS  AND  MEASURES. 

See  Sale*,  «=>397,  398. 

WHARVES. 

See  Navigable  Waten,  ^»3T. 

«s>7  (Oal.App.)  Pol.  Code,  H  2900-2920,  pro- 
ves for  the  grant  of  franchises  to  persona 
for  the  purpose  of  maintaining  wharves  on  sub- 
merged land  for  a  term  only  of  20  years,  and 
empowers  the  board  of  superrisors  to  provide 
that  the  ownership  of  the  wharves  erected 
should,  upon  the  termination  of  the  franchises, 
become  vested  in  the  public  body  whid  ia  the 
owner,  and  which  would  then  become  entitled 
to  the  possessioii  of  the  lands.— City  of  Los 
Angalet     Padfle  Goait  8.  S.  Co.,  3S7  P.  789. 

WILLS. 

See  Appeal  EVid  Error.  <»='984,  1180;  Chari- 
ties. 4=335;  Corporations,  «=343Q;  Execu- 
tors and  Administrators;  Forgery,  4=»26; 
HMnestead,  «S9186,  1S3;  Specific  Perform- 
ance, «S942. 

I.  HATUBE  AMD  EZTEHT  OF  TEITA- 
MENTABT  POWBB. 

4=3l4  (Cal.)  A  corporation  organised  in  1S62 
under  the  provisions  of  act  of  April  22,  18.^0, 
p.  378,  aubc.  8,  for  the  purpose  of  securing 
to  its  members  without  payment,  otherwise 
then  of  dues,  medical  and  surgical  treatment, 
which  established  a  hospital  ana  employed  pby- 
sidanB,  the  articles  of  incorporation  providing 
"that  the  object  of  said  society  should  be  mu- 
tual aaaiatance  of  the  members  thereof  In  case 
of  rickseM  thereof.**  was  not  a  "charitable  or 
benevolent  society"  within  the  meaning  of  Civ. 
Code,  {  1313,  providing  that  no  property  shall 
be  bequeathed  or  devised  to  such  a  society  or 
corporation  in  trust  for  charitable  uses  ex- 
cept the  same  be  done  by  will  duly  executed  at 
least  80  days  before  the  decease  of  testator, 
although  persona  not  members  could  be  ad- 
mitted to  the  hospital  on  payment  of  such  sum 
as  the  directors  should  exact,  and  although  any 
white  person  of  good  health  could  be  admitted 
into  the  society  on  payment  of  dues. — In  re 
Dol's  Estate.  187  P.  428. 

One  of  the  essential  features  of  a  "charitable 
use"  within  such  statute  is  that  it  shall  be  for 
the  public  benefit,  either  for  the  entire  pabUc 
or  for  some  particular  class  of  persons  indef- 
inite In  number  who  constitute  a  part  of  the 
public— Id. 

The  language  of  St  1850,  p.  873, 1  176,  pro- 
viding that  it  shall  be  lawful  for  all  "churches, 
congregations,  religious^  moral,  beneficial,  liter- 
ary or  adenufie  associations  or  societies"  to 
hecome  incorporated,  does  not  justify  a  con- 
clusion that  all  corporations  organized  under 
such  act  are  ipso  facto  charitable  or  benevolent 
associations  or  corporations. — Id. 

Even  though  St.  1S50.  p.  373,  {  175,  be  con- 
strued not  to  authorize  the  formation  of  any 
corporation  other  than  a  charitable  or  benev- 
olent one,  it  does  not  necessarily  follow  that 
a  corporation  organized  under  such  statute  is 
a  diaritable  or  oenevolcnt  corporation,  since 
the  character  of  the  corporation,  either  as  a 
de  facto  corporation  or  as  a  voluntary  associa- 
tion, is  to  be  determined  by  the  terms  of  its 
articles  and  by-laws  and  its  conduct  and  acts 
in  purauance  thereof  .—Id. 


«=>I6  (Cal)  Th9  fact  that  makes  a  bequest 
void  under  Civ.  Code,  |  1313,  where  made 
within  30  days  prior  to  death  of  testator,  is 
that  it  is  made  to  a  charitable  or  benevolent 
Bodety  or  corporation,  or  to  any  person  or 

f)er8on8  in  trust  for  charitable  uses,  and  it  is 
mmateriat  that  a  bequest  is  made  by  the  tes- 
tator from  motives  of  benevolence;  there  be- 
ing no  essential  difference  between  the  worda 
"charitable"  and  "benevolent"— In  re  Dol's  E3- 
Ute,  187  P.  42a 

V.  PROBATE,  ESTABUBHICEIIT.  ABB 

ABBaUCBMT. 
(A)  Prohate  ud  IlevwMtloB  !■  GAemcnl. 

^205  (Oal.)  Evidence  that  decedent  left  $B0 
in  a  hank  In  Dis  name  at  his  death  vriiieh  was 
not  transferred  to  hfe  wife  was  suffident  to 
authorize  admission  of  his  will  to  probate,  if 
it  was  necessary  at  all  to  show  the  existence 
of  property  subject  to  administratidn.— In  re 
TemoD^B  E&tate,  187  P.  11. 

(H)  B!vldeme«. 

^306  (CaL)  Evidence  hOd  to  show  that  tiie 
will  admitted  to  proliate  was  the  last  wUl  of 
decedent,  not  revoked  br  another  wiQ  sutMc- 
gDOitly  made.— In  re  Vernon's  Estate,-  187 
P.  11. 

iU  r«M  Md  C^tm. 


10  (CaL)  Where,  in  a  will  case,  the  Su- 
preme Court  can  see  no  reason  for  contestant's 
appeal,  except  a  desire  to  delay  administratioD 
of  the  estate,  the  ease  is  propn  for  imposition 
of  penalty,  which,  whwe  tiie  estate  is  not 
serionaly  injured,  will  be  fixed  at  as  small  a 
sum  as  fSO.— In  re  Vernon's  Batata,  187  P.  U. 

VI.  COBSTBUOTlOir. 

(B)  Dealmatlon  of  Devisees,  and  I<evK~ 
tees  «Ad  Their  Reapeetive  Shares. 

^527  (Cal.)  Bule  that,  where  wiU  Is  uncer- 
tain, it  will  be  assumed  testatrix  intended  dis- 
tribution in  accordance  with  the  law  of  sac- 
cession,  has  no  application  to  a  residaary 
dause,  where  none  of  the  residaary  legatees 
would  take  in  the  absence  of  a  wul,  though 
one  of  them,  a  daughter-in-law,  waa  regarded 
by  testatrix  as  a  daughter.— lo  re  EUni  Es- 
tate. 187  P.  958. 

•^531(4)  (Cal.)  Bequest  of  residue  to  be  di- 
vided equally  '^between"  testatrix's  daughter- 
in-law  and  the  four  children  of  testatrix  s  ais- 
ter-iu-law,  with  names  of  the  four  then  given, 
will  be  construed  as  calling  for  equal  division 
"among"  the  five;  there  bemg  no  dear  indica- 
tion in  the  will  that  tbia  would  do  violence 
to  the  evident  porpoBe  of  testatrix. — ^In  re 
ITisk's  Estate,  187  K  9SS. . 

WITHDRAWAL. 

See  Highways,  «g=sW. 

WITNESSES. 

See  Appeal  and  Error,  9s3479;  Continuance, 
«=922.  24;  Criminal  Law,  «s>084,  073, 1035. 

I.  ATTEBBABOE.  PRODUOTIOB  OF 
DOGUMBBT8.  ABB  OOK- 
PBBEATXOB. 

(Wash.)  A  witness,  cannot  refuse  to  an- 
swer a  sobpffina  on  the  ground  that  he  does 
not  believe  that  his  testimony  will  be  of  any 
benefit  to  the  party  subpoenaing  him,  in  face 
of  the  tact  that  the  testimony  is  material  and 
necessary. — State  v.  Superior  Court  of  Wash- 
ington for  Spokane  County,  187  P.  368. 
^=»1G  (Wa&ii.)  A  witness  subpcenaed  daces 
tecum  has  a  right  to  refuse  to  produce  docu- 
ments which  are  not  material,  or  which  on  ac- 
count of  their  confidential  or  privileged  char- 
acter could  not  be  received  in  evidence.— State 
V.  Superior  Court  of  Washington  for  Spolcane 
Countj,  187  P.  358. 
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(C)  Interest  ana  BIm  ot  Wltnena. 


A  wltneu  sabpcenaed  dnces  tecum  has  no 
right  to  refuse  production  of  the  booki  and 
records  which  are  not  of  a  confidential  or 
privileged  character,  where  a  showing  of  ma- 
teriali^  has  been  made.— Id.' 

Whers  the  production  of  certain  books  and 
papers  were  necessary  to  enable  referee  ap- 
pointed to  take  an  accounting  in  accordance 
with  the  terms  of  a  decree,  to  make  his  find- 
ings of  fact  and  report  pursuant  to  the  order 
of  reference,  referee  wai  Justified  in  Issuing 
a  subptpoa  duces  tecum  to  require  production 
of  such-  l>ooks  and  papers.— Id. 

That  bank  rabpeKwed  duces  tecum  could  not 
respond  to  subpcraa  without  great  inconveni- 
ence and  great  expense,  and  tnat  the  records 
called  for  would,  weigh  half  a  ton,  and  that 
some  of  the  records  were  constanti;  used  in 
the  bank's  business,  was  no  excuse  for  failure 
'  to  produce  the  records.— Id. 

That  books  end  records  of  bank  subpcenaed 
duces  tecum  by  referee  in  accounting  proceed- 
ing contained  confidential  communicationa  with 
clients  other  than  the  psrty  to  such  proceeding 
was  no  excuse  for  fauttre  to  respond  to  sub- 
poena, where  referee  stated  that  he  would  not 
divntfe  any  such  coQfidential  communications; 
it  being  presumed,  in  the  absence  of  evidence 
to  the  contrary,  uut  a  refaree  will  not  allow 
records  introduced  before  him  to  b«  used  for 
any  but  their  proper  purpose.— Id. 

H.  OOMPETENOT. 

(A)  CftpMltr  anallfl«»ti4Mka  la  Gen- 

•nl. 

*»52(7>  (Okl.Cr-App.)  tJuder  Hev.  Laws  1910, 
S  6S82,  providing  that  ndther  husband  nor  wife 
shall  be  permitted  in  &  criminal  trial  to  dis- 
close communications  made  by  one  to  the  other, 
except  on  trial  of  an  ofEense  committed  by  one 
against  the  other,  the  defendant  in  a  prosecu- 
tion for  killing  his  wife's  paramour  is  incom- 
petent 88  a  witness,  to  (Uselose  communica- 
tioitB  made  by  his  wife  to  him.— Steeley  v. 
»tate,  187  F.  821. 

(C)  TeatlmoBT  of  F«rtlea  or  Fereous  In- 
terested, for  or  svalnst  Repreeenta- 
tlVM,  SarrlTora,  vr  SaeoeoMrs  la  Ti- 
tle or  iMtereat  of  Pemoae  Deeeseed  or 

Incompetent. 


•  I5&(^  (Kan.)  In  an  action  in  which  one  of 
the  issues  was  whether  a  husband,  in  causing 
a  deed  to  be  made  to  his  wife,  who  bad  aince 
died^  was  actuated  by  fraudulent  intent,  his 
testimony  that  he  did  not  intend  to  defraud 
creditors,  but  to  enable  her  to  handle  the  prop- 
erty dunng  his  sickness,  was  not  open  to  ob- 
jection under  Gen.  St  1915,  |  7222,  relating 
to  transactionB  had  with  a  person  since  de- 
ceased^Fila  v.  Conxelman,  187  P.  878. 

(D)  ConUeatlal  Relations  and  PriTilegced 
OommnnlcatlonM. 

«=»I93  (Okl.Gr.App.)  Bev.  Laws  1910,  (  6882, 
prohibitiiig  either  the  busband  or  wife  from 
testifylxig  to  communications  made  by  one  to 
tbe  other,  has  no  application  to  a  third  per- 
son or  persons  who  may  overhear  commuoica- 
tions  between  tbem,  and  such  person  or  persons 
may  testify  to  communications  ao  overheard. 
— Steeley  v.  SUte,  1S7  P.  821. 

IT.  GBEDIBILXTT,  ntPEAOHHEKT, 
OONTRADIOTIOK,  AMD  OOR. 
BOBOBATIOM. 
(B)  Character  and  Condnet  of  WItnesa. 

4=9352  (Wash.)  tn  prosecution  of  a  bank  offi- 
cer for  larceny  of  funds  pertaining  to  a  special 
deposit  made  by  an  executor,  defendant  having 
cross-examined  tbe  executor  as  to  his  request- 
ing a  transfer  of  the  funds  to  his  perBonal 
overdrawn  account,  the  executor's  account  to 
the  court  in  the  matter  of  the  estate,  offered 
to  discredit  him,  was  objectionable  as  collat- 
eral.—SUte  T.  Blorria.  187  P.  850. 


<®=>366  (Oolo.)  A  promise  of  Immunil?  to  a 
witness  for  the  state  went  only  to  his  cred- 
ibility, and  not  to  his  competency.— Bush  t. 
People,  187  P.  62& 

(D)  Ineoaalatcat  Statements  %t  Wltaesa. 

«=»380(S)  (OkLCrApp.)  Where  the  trial 
court  permits  the  prosecutor  on  the  ground  of 
surprise  to  impeach  a  state's  witness,  by  show- 
ing contradictory  testimony  given  at  the  pre- 
liminary examination,  such  impeachment  should 
be  limited  only  to  a  contradiction  of  the  ma- 
terial testimony  given  at  the  trial  which  is 
injurious  to  the  state,  which  matters  should  be 
specifically  called  to  attention  of  witness,— 
Broahears  v.  State,  187  P.  254. 

Before  the  trial  court  permits  the  prosecutor 
on  the  ground  of  surprise  to  impeach  a  state's 
witness,  by  showing  contradictory  evidence  giv- 
en at  the  preliminary  examination,  there  should 
be  a  clear  showing  of  surprise  on  the  part  ot 
the  state.- Id. 

«s=>3B8(4)  (OkLCrApp.)  Where  the  trial  court 
permita  tne  prosecutor  on  the  ground  of  sur- 
prise to  impeacfa  a  state's  witness,  by  show- 
ing contradictory  testimony  given  at  the  pre- 
liminary examination,  such  impeachment  should 
be  limited  only  to  a  contradiction  of  the  ma- 
terial testimony  given  at  the  trial  which  is 
injurious  to  the  state,  which  matters  should  be 

gtecifically  called  to  attention  of  witness. — 
roBhears  v.  State,  187  P.  254. 

(B)  Contradiction    and    Corroboration  of 
Witness. 

®=>400(1)  (Okl.CrApp.)  In  a  prosecution  for 
robbery,  wherein  the  sheriff  testified  that  prac- 
tically the  only  statement  made  to  him  by  de- 
fendant in  presence  of  the  assistant  county  at- 
torney was  that  defendant  knew  where  he  was 
going,  an  offer  to  prove  by  sheriff  other  state- 
ments made  at  same  time  was  in  effect  an  of- 
fer to  contradict  sheriff's  testimony  and  was 
properly  excluded.^tate  v.  Wilks,  187  P. 
813 

WORDS  AND  PHRASES. 

"Accidental  means."— Horton  v.  Travelera'  Ins. 
Co.  (Cal.  App.)  187  P.  1070. 

"Action." — State  v.  Superior  Court  of  Spo- 
kane County  (Wash.)  187  P.  708. 

"Action  for  enforcement  of  Uen  on  real  es- 
tate."—State  V.  Superior  Court  of  Spokane 
County  (WashO  187  P.  708. 

"Adulteration."— Fisher  Flouring  BfiUs  Oo.  T. 
Brown  (Wash.)  187  P.  399. 

"Adversary  proceeding." — Piatt  v.  MagagniiU 
(Wash.)  187  P.  716. 

"Agent."— HaU  t.  State  (Ari».)  187  P.  677. 

"Anicoltural  laborer."— Jones  v.  Industrial 
Commission  of  Utah  (Utah)  187  P.  833. 

"Applicant." — Jerauld  v.  Chambers  (Cal.  App.)  . 
187  P.  38. 

"Arising  out  of  and  in  course  of  employment." 
— Papineau  t.  Industrial  Accident  Commis- 
sion of  State  of  California  (Cal.  App.)  187 
P.  103;  Brock-Haffner  I>re8s  Co.  v.  Indus- 
trial Commission  of  Colorado  (Colo.)  187  P. 
44. 

"Arson."— Clemens  State  (Okl.  Cr.  App.)  187 
P.  1100. 

"Association."— Jubita  v.  Qress  (Or.)  187  P. 

nil. 

"Benevolent."— In  re  Dol's  Estate  (Cal.)  187 
P.  428. 

"Between."— In  re  Fisk's  Estate  (CaL)  187  P. 

958. 

"Bona  fide  subscriber."— Frame  T.  Blahoney 

(Ariz.)  187  P. 
'TBroker."— Gile  v.  Tsiitakawa  (Wash.)  187  P. 

323. 

"Charitable."— In  re  Dol's  Estate  (Cal.)  187  P. 
428. 

"Charitable  or  benevolent  society."— In  re  Dol's 
Estate- (Cal.)  187  P.  428. 
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"Charitable  aee."— In  re  DoI'b  Entete  (Cal.) 
187  P.  428. 

"Clear,  diatioet,  and  aatiiifactory." — Jackman  v. 

Lawrence    Drillinc    &    DeTclopment  Co. 

(Kan.)  187  P.  258.  ' 
"Clear  evidence."— Jackman  t.  Lawrence  Drill- 
ing &  Development  Co.  (Kan.)  187  P.  258. 
"Clear,  precise,  and  indubitable." — Jackman  v. 

Lawrence    Drilling    &  -Development  Co. 

(Kan.J  187  P.  258. 
"Common  law  of  Encland." — Fletcher.  T.  Loa 

Angeles  a?ru8t  &  SaTingB  Buk  (Cal.)  187 

P.  425. 

"Community  property." — Johnson  v.  Hendrick 

(Cal.  App.)  187  P.  782. 
"Compliance."— Kverett  v.  Standard  Ace  Ina. 

Co.  (Cal.  App.)  187  P.  996. 
"Confeaaion."— McOarrah  v.  State  (OkL  Cr. 

App.)   187  P.  605;    State  t.   Wilks,  Id. 

813 

"Contract"— Chapman  t.  Jocelyn  (CaL)  187 
P.  082. 

"Contract  of  lusard."— Miller  t.  Uoore  (Cal. 

App.)  187  P.  763. 
"Converaion."- Foto  T.  Baascll  (Gal.  App.)  187 

P.  432. 

"Course  of  employment."- Archuleta  Floer- 

sheim  Mercantile  Co.  (N.  M.)  187  P.  272, 
"Crime."— In  re  Reid  (Cal.)  187  P.  7. 
"Criminal  case."— In  re  Reid  (Cal.)  187  P.  7. 
"Debt."— Ex  parte  PhillipB  (Nev.)  187  P.  311; 

Lerine  y.  Levine  (Or.)  187  P.  609. 
"Dedaion." — Hinshaw  t.  Superior  Court  in  and 

for  Lob  Angeles  County  (Cal.  App.)  187 

P.  41. 

"Developed  or  operated."— Prowant  v.  Sealr 

(Okl.)  187  P.  235. 
"Drilling  operationa."— Fast  v.  Whitney  (Wyo.) 

187  P.  192. 

"Due  process  of  law." — Suckow  v.  Board  of 
Medical  Examiners  (Cal.)  187  P.  96a. 

"Express  warran^."— Hauskeu  v.  Hodson-Fee- 
uaughty  Co.  (Wash.)  18T  P.  319. 

"Extended."— I^ng  v.  F&d&c  Brewing  ft  Malt- 
ing Co.  (Cal.  App.)  187  P.  81. 

"External,  violent,  and  accidental  means." — 
Horton  v.  Trkvelers'  Ids.  Co.  (Cal.  App.)  187 
P.  1070. 

"Farm  laborer."— Induatrlal  Commission  of 
State  of  Colorado  v.  Shadowen  (Colo.)  187 

P.  926. 

"Franchise."- Miner  &  LaxT.  Richardson  (Cal.) 
187  P.  411. 

"Fraud."— Miller  &  Lux  v.  Richardson  (Cal.) 
187  P.  411. 

"Fulfillment  of  contract."— Gile  v.  Tsutakawa 
(Wash.)  187  P.  323. 

"Good  will."— Wylie  v.  Wylie  Permanent  Camp- 
ing Co.  (Mont.)  187  P.  279. 

"Holder.**— National  Bank  of  Commerce  of 
Seattle  v.  Seattle  Nat.  Bank  (Wash.)  187 
P.  342. 

"Implied  warranty."- Hausken  v.  Hodson-Fee- 
naughty  Co.  (Wash.)  137  P.  319. 

*'Iroproveraent8."~C'ity  of  Pasadena  v.  I^s  An- 
geles County  (Cal.)  187  P.  418;  Armitage  v. 
Bemheim  (Idubo)  Id.  938. 

"Incumbrance." — White  v.  Inuaenachuh  (Kan.) 
187  P.  607. 

"Inhabitant"— Flatt  t.  Magagnini  (Wash.)  187 
P.  718. 

"Instructions."— Bush  v.  People  (Colo.)  187  P. 
5-8. 

"Interested  party."— Security  Trust  ft  Savings 

Bank  v.  Claussen  (Cal.  App.)  18T  P.  14:^. 
*lntoxicatinx  liquors.**— Hobbs  v.  City  of  Paw- 

huska  (Okl.  Cr.  App.)  187  P.  258. 
"Invitee." — Jonosky  v.  Northern  Pac.  Hr.  Co. 

(Mont.)  187  P.  1014. 
"Irregularity."— Alzugaray  t.  Onzurei  (N.  M.) 

187  P.  540. 

"Judgment."- Harries  v.  Parks  (Okl.)  187  P. 
4T0. 

"Judicial  function."- Suckow  v.  Board  of  Med- 
ical Examiners  (Cal.)  187  P.  9<i5. 

"Larceny."— People  v.  Eranoff  (CaL  App.)  187 
P.  54. 


"Liability  created  by  law."— Chambers  t.  Farn- 

ham  (Cal.)  187  P.  732. 
"Licensee."— Jonosky  v.  Northern  Pac  Hy.  Co. 

(Mont)  187  P.  1014. 
"limited  partnership."— OordoD   T.  Aumiller 

(Wash.)  187  P.  354. 
"Municipal  corporation." — Storey  &  Fawcett  v. 

Nampa  &  Meridian  Irr.  Dist.  (Idaho)  1S« 

P.  940. 

"Must"— Hamblin   v.   State  Board  of  Land 

Com'rs  (Utah)  187  P.  178. 
"Mutual  mistake."— ChrfstBCT  y.  McKar  (Okl.) 

187  'P.  207. 
"Near  the  river."— San  PedKs  L.  A.  ft  S. 

R.  Co.  V.  Simons  Brick  Co.  (CaL  AppO  187 

P.  62. 

"Nominal  damages." — Calumet  ft  Arisona  Min- 
ing Co.  V.  Gardner  (Aris.)  187  P.  563. 

"Xonnavigable  stream." — San  Pedro,  L.  A.  &  S. 
L.  R.  Co.  T.  Simras  Brick  Co.  (CaL  App.) 
187  P.  62. 

"Novation."— SaUivan  v.  Marshall  (Mtmt)  1S7 
P.  1013. 

"Nuisance."— Weatera  Statea  Gaa  &  Eleetric 
Co.  T.  Bayslde  Lwnber  Co.  (CaL)  187  P. 

735. 

"Obtaining  money  by  false  pretenses."— Peoi^o 
V.  Evanofif  (CaL  App.)  187  P.  54. 

"Occupation."- Everett  v.  Standard  Acc.  Ins- 
Co.  (Cal.  App.)  187  P.  996. 

"Ordinary  care.  — Asher  v.  Pacific  Electric  Ry. 
Co.  (Cal.  App.)  187  P.  976. 

"Payment."- Bartholomew  v.  Emerson-Brant- 
iogham  Implement  Co.  (Colo.)  187  P.  538. 

"Permanent  loss  of  the  use  of  an  eye." — Ste- 
fan V.  Red  Star  Mill  &  Elevator  Co.  (Kan.) 
187  P.  861. 

"Personal  property."— RobinsMi  v.  City  of  GI«i- 
dnle  (Cal.)  187  P.  741;  Clark  v.  O'Doanell 
(Coloj  187  P.  534;  Page  t.  Walaer  (Ner.) 
187  P.  509. 

"Person  holding  a  positl<m."— People  Chew 
(Colo.)  187  P.  513. 

"Plan."- Arstill  v.  Fletcher  (Or.)  187  P.  854. 

"Prima  facie  evidence." — State  t.  Nidson 
(Mont)  187  P.  039. 

"Princiual."— Radke  v.  »tat»  (OU.  Cr.  AppJ 
187  V.  500. 

"Probable  cause."— Black  v.  KDlebt  (Cal.  App.) 
187  P.  80. 

"Property."— Suckow  v.  Board  of  Medical  Ex- 
aminers (Cal.)  187  P.  965;  Antboaf  Tarp- 
Icy  (Cal.  App.)  Id.  779. 

"Proximate  cause."- Kroll  v.  Union  Pac.  R,  Co. 
(Kan.)  187  P.  661;  Muskogee  Electne  Trac- 
tion Co.  V.  Latty  (OU.)  187  P.  491. 

"Public  agency."— Lindsay-Strathmore  Irr.  Dist. 
V.  Superior  Court  of  Tulare  County  (Cal.) 
187  P.  1056. 

"Public  property."- Storey  &  Fawcett  v.  Nam- 
pa &  Meridian  Itr.  Dirt.  (Idaho)  187  P.  &46. 

"Real  estate."— -Robinson  v.  City  of  Glendate 
(t;al.)  187  P.  741. 

"Heal  party  in  interest." — Moore  v.  Baasch 
(Wash.)  187  'P.  38S. 

"Rebate."— Smith  v.  Kleinschmidt  (Mont)  187 
P.  894. 

"RecriminntioD."-— Kleinmer  t.  Klemmer  {CaL 

App.)  187  P.  85.  . 
"Restricted  lands."— Seiffert  t.  Jones  (OkL)  187 

P.  223. 

"Reversion."— Stnmg  v.  Shatto  (CaL  App.)  187 
P.  159. 

"Road."— Simons  Brick  Co.  v.  City  of  Los  An- 
geles (Cal.)  187  P.  1066. 

"Sale."— Hen rikson  v.  Pacific  Coast  Packing 
Co.  (Wash.)  187  P.  377. 

"Sale  in  gross." — ^Miller  v.  Moore  (Cal.  App.) 
187  P.  763.  « 

"Satisfactory  evidence." — Jackman  v.  Law- 
rence Drilling  &  Development  Co.  (Kan.)  187 
P.  258. 

"Special  order." — Duffield  v.  Obnewein  (Idaboi 
187  P.  541. 

"Spur  tracks." — Simons  Brick  Co.  r.  City  of 
Los  Angeles  (CaL^  187  P.  1066. 
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Writs 


"Stream."— San  P«dro,  T^.  A.  &  S.  I*  R.  C3o.  v. 

Simons  Brick  Co.  (Cal.  App.)  187  P.  62. 
"Structure."— Armitage  v.   Benibeioi  (Idaboj 

187  P.  938. 

"Support  and  maintenance." — Woodcock  v. 
Board  of  Ekfucation  of  Salt  Lake  City  (Utah) 
187  "P.  181. 

**  Switches."— Simona  Brick  Co.  v.  City  of  hoa 

Angeles  (Cal.)  187  P.  1066. 
"Tippling  Bhop."*— Hobbs  v.  City  of  Pawhuska 

(Okl.  Cr.  App.)  187  P.  258. 
"Turnoutfl."— Simons  Brick  Co.  T.  City  of  Lob 

Angeles  (Cal.)  187  P.  1066. 
"Ultra  Tires."— Houston  v.  Utah  I^ake  LaDifl, 

Water  &  Power  Co.  (Uteh)  187  'P.  174. 
"Warranty."— Ha usken  v.  Hodeon-Fecnaughty 

Co.  (Wash.)  187  P.  319. 
"Water  course."— Burkett  v.  Bayea  (Okl.)  187 

P.  214. 

"We  don't  know."— Sheerer  v.  Kaoayel  (Kan.) 
187  P.  658. 

"Willful."— May  t.  New  York  Motion  Picture 
Corporation  (Cal.  App.)  187  P.  785. 

"Willful  dlBobedience."- May  v.  Xew  York  Mo- 
tion Picture  Corporation  (Cal.  App.)  187 
P.  785. 

"Workman."— Raai  T.Howard  Mfg.  Co.  (Waab.) 
187  P  327 

"Zanjero!"- ETerett  v.  Standard  Aec.  Ins.  Co. 
(Cal.  App.)  187  P.  996. 

WORK  AND  LABOR. 

See  Appeal  and  Enor,  ^salOiS;  Eatoppel,  4=» 
69. 

«=»4(2>  (Ariz.)  Where  one  is  employed  In  the 
serrice  of  another  for  any  period  of  time,  the 
law  implies  a  promise  to  pay  what  such  services 
are  reasonably  worth,  unless  it  is  understood 
that  the  services  were  rendered  gratuitously,  or 
unless  they  were' rendered  under  circumstances 
repelling  the  presumption. — Dey  t.  Quinn,  187 
P.  578. 

^>4Gi)  (Wash.)  Generally  speaking,  where  one 
performs  services  for  another  at  that  otlier's 
special  instance  and  request,  and  there  is  no 
Agreement  with  reference  to  compensation,  the 
law  will  imply  an  agreement  on  the  part  of 
the  other  to  pay  what  the  serTicestare  rea- 
sonably worth.- Hendryx  t.  Turner,  187  P.  372. 
€=)8  (Wash.)  Where  the  relationship  of  the 
parties  is  so  close  and  intimate  as  to  rebut  the 
presumption  of  an  implied  contract  to  pay  what 
the  serTices  are  reasonably  worth,  there  can  be 
no  recovery  except  upon  an  express  contract.— 
Heodryx  v.  Turner,  187  P.  372. 
®»7(1)  (Wash.)  Where  one  renders  services  as 
a  member  of  the  family  of  the  person  served,  re- 
ceiving support  therein,  a  presumption  arises 
that  such  services  are  gratuitous,  and  to  author- 
ize recovery  therefor  it  must  appear  that .  the 
services  were  rendered  io  the  expectation  by  the 
one  of  receiving,  and  by  the  other  of  making, 
compensation  therefor.— Hendryx  v.  Turner,  187 
P.  372. 

The  relationship  of  plaintiffs,  husband  and 
wife,  and  defendant,  husband  of  a  sister  of  plain- 
tiff wife,  is  not,  where  they  do  not  live  together 
as  one  family,  such  as  to  bar  recovery  upon  the 
theory  of  implied  contract  for  services  rendered 
in  caring  for  and  maintaining  by  plaintiffs  of 
defendant's  infant  son. — Id. 
«=s>l4(2)  (Idaho)  Refusal  by  one  of  the  par- 
ties to  a  construction  contract  to  pay  an  engi- 
neer's estimate  when  due  under  the  contract  is 


such  a  violation  thereof  as  gives  the  other 
party  a  right  to  abandon  the  contract  and  sue 
for  the  reasonable  value  of  the  services  ren- 
dered and  materials  fumi8faed.-^torey  ft  Faw- 
cett  V.  Nampa  &  Meridian  Irr.  Dlst,  187  P. 
946. 

®=»I4(2)  (Kan.)  Where  plaintiff  and  defendant 
agreed  that  defendant  would  buy  land  on  which 
to  plant  catalpa  trees,  and  that  plaintiff  would 
plant  and  cultivate  them  for  25  per  cent,  of 
the  profits,  and  when  they  were  ready  for  cut- 
ting, but  before  any  profit,  defendant  arbi- 
trarily terminated  the  agreement,  took  posses- 
sion of  the  plantatitm,  and  excluded  plaintiff 
from  performance,  plaintiff  was  entitled  to 
treat  the  agreement  as  ended  and  recover  from 
defendant  the  value  of  his  aerTices.- Under- 
wood V.  Viles,  187  P.  881. 

iS=»)4(2)  (Nev.)  In  an  action  by  the  sdler  in 
claim  and  delivery  for  recovery  of  automo- 
biles, plaintiff  is  not  liable  as  for  a  voluntary 
acceptance  of  services  to  the  purchaser  who 
had  caused  the  machines  to  be  repaired,  since 
plaintiff  in  taking  the  machines  had  no  choice 
but  to  accept  them  io  their  repaired  condition, 
and  there  was  no  implied  promise  to  pay  for 
such  services. — Clarke  v.  Johnson,  187  P.  510. 
*»I4(3)  (Oal.App.)  Where  a  contractor  failed 
to  furnish  a  report  showing  the  exact  percent- 
age of  the  work  done,  etc.,  he  is  not  entitled 
to  rescind  contract  because  of  the  owner's  fail- 
ure to  make  partial  payment  and  to  recover 
on  the  quantum  meruit  the  amount  due. — Sin- 
nott  V.  Schumadier,  167  P.  106. 
®=>22  (Wash.)  Complaint  alleging  that  plain- 
tiffs, at  special  instance  and  request  of  defend- 
ant, took  defendant's  child  into  their  possession, 
and  continued  thereafter  to  care  for,  maintain, 
and  support  him,  and  that  "defendant  agreed 
to  pay  to  plainfiffa  for  their  said  work,  labor, 
and  services,  as  aforesaid,  the  reasonable  value 
thereof,"  held  to  state  a  cause  of  action  upon 
implied  contract;  quoted  allegation  being  a 
conclusion  of  law  and  surplusage. — Hendryx  v. 
Turner,  187  P.  372. 

0s>26  (Ariz.)  A  defendant  who  claimed  that 
services  rendered  in  his  behalf  by  plaintiff  were 
gratuitous  has  the  burden  of  proving  such  fact. 
— Dey  V.  Quinn.  187  P.  578. 
^=927(3)  (Mont)  One  suinic  on  a  quantum 
meruit  for  the  value  of  services  rendered  may 
testify  to  an  express  promise  to  pay  a  specified 
amount;  the  only  effect  in  such  a  case  of  proof 
of  an  express  contract  fixing  the  price  being 
that  the  stipulated  price  becomes  the  quantum 
meruit  in  the  case.— Daly  v.  KeUey,  187  P.  1022. 
^=>28(2)  (Ariz.)  In  an  action  on  the  quantum 
meruit  for  services  rendered,  evidence  held  to 
warrant  a  finding  that  the  services  were  not  ren- 
dered gratultouuy.— Der  v.  Quinn,  187  F.  578. 

WORKMEN'S  COMPENSATION  ACTS. 

Sec  Mandamus,  «s>105;  Master  and  Servant, 
€»347-417;  Schools  and  School  Districts, 
<Ss3ll2. 

WRIT  OF  ERROR. 

See  Appeal  and  Brrw. 

WRITS, 

See  Attachment;  Certiorari;  Execution;  Ha- 
beas Corpua;  Injunction;  Mandamus;  Pro- 
cess; PnAibition;  Replevin. 
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